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316.083

forward and offset against the taxpayer's tax
liability for the next succeeding tix year.
Any credit remaining unused in such next
succeeding tax year may be carried forward
and usud in the second succeeding lax year,
and likewise any credit not used in that sec-
ond succeeding tax year may be carried for-
ward and used in the thiro succeeding tax
year and any credit not used in that third
succeeding tax year may be carried forward
and used in the fourth succeeding tax year,
and any credit not used in that fourth suc-
ceeding tax year may ba carried forward and
used in the fifth succeeding tax year, but
may not be carried forward For any tax year
thereafter.

(5) A nonresident shall be allowed the
credit under this section in the proportion
provided in ORS 316.117.

(6) If a change in the status of a taxpayer
from resident to nonresident or from nonres-
ident to resident occurs, the credit allowed
by this section shall be determined in a
manner consistent with ORS 316.117.

(7) A husband and wife who file separate
returns for a taxable year may each claim a
share of the tax credit that would have been
allowed on ajoint return in proportion to the
contribution of each.

(8) If a change in the taxable year of a

taxpayer occurs os described :n ORS 314.085,..

if the department terminates the taxpay-

or
er's taxable year under ORS 314.440, the
credit allowed under this section shall be

prorated or computed in a manner consistent
with ORS 314.085.

(9) If the taxpayer is a shareholder of a
Subchapter S corporation that has elected to
take the credit on behalf of ita shareholders
as provided in ORS 317.133, the credit shall
be computed and afterwards apportioned to
each shareholder on the basis of the share-
holder's pro rata share of the corporation's
cost of tne fish habitat improvement project.
In all othor respects, the allowance and ef-
fect of the tax credit shall apply to the cor-
poration as otherwise provided by law.

(10) The tax claim for tax credit shall be
substantiated by submission, with the tax re-
turn, of the State Department of Fish and
W.ildlife notice of fin%pro]ect certification.

11081 C.720 116, 13M ¢ CU |

316.085 Personal exemption credit] re-
computing credit annually. (lI)(a) There
shall be allowed a personal exemption credit
against taxes otherwise due under this chap-
ter. The credit shall equal 383 multiplied by

the number of personal exemptions allowed
Revenue

under section 151 of tho Internal
Code.
(b) In the caso of an individual with

spect to whom a cred under paragraph (a)

29-

REVENUE AND TAXATION

of this subsection is allowable to another
taxpayer for a taxable year beginning in the
calendar year in which the individual's taxa-
ble year begins, the credit amount applicable
to such inujvidual for such individual's taxa-
ble year is aero.

(2)(a) A nonresident shall be allowed the
credit provided under subsection (1) of this
section computed in the same manner and
subject to the same limitations as the credit
allowed to a resident of th's suite. However,
the credit shall be prorated using the pro-
portion provided in ORS 316.117.

(b) if a change in the taxable vear of a

taxpayer occurs as described in ORS 314.080,
if the dcpartn»ent terminals the taxpay-

or
er'* taxable vear under ORS 314.440, the
credit allowed by this section shall be pro-
rated or computed in a manner consistent

with ORS 314.085.

(c) If a change in the status of a taxpayer
from resident to nonresident or from nonres-
ident to resident occurs, the credit allowed
by this section shall be determined in a
manner consistent with ORS 316.117.

(3) For each taxable year beginning on
or after January 1, 1987, tho Department of
Revenue shall recompute the dollar amount
of the personal exemption credit allowed for
state personal income tax purposes. The
ecomputation shall be as follows;

(a) Divide the Portland Consumer Prica
Index for the average of the first six months
of the current calendar year by the Portland
Consumer Price Index for the avoragc of the
first six months of 1936.

(b) Recompute the dollar amount of the
ersonal exemption credit by multiplying $85
y the appropriate indexing factor deter-
mined as provided in paragraph (a) of this
subnotion. Round off the amount obtained
under this paragraph to the nearest $1.

(4) As used in subsection (3) of this sec-

tion, “Portland Consumer Price Index*
means the Consumer Price Index for All Ur-
ban Consumers (Portland - o0il items) «

published by the Bureau of Labor Statistics
of the United States Department of Labor.
For purposes of this subsection, the revision
of tne Consumer Price Indox which is the
most consistent with tho Portland wonaumer
Price Index for 1986 shall be used. |198i cJ«l
H2, 3; 1387 cJZU 1131

316.0f3 Credit for connection to
geothermal heating system. (1) As used in
this section:

(a) "Cost of connecting to a geothermal
heating system” includes, but is not limited
to, the cost of acquisition and installation of
reonnecting pipe and other fixtures Or equip-
ment within a dwelling cr between a dwell-
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ASSESSMENT @~ PItOPEITY FOU TAXATION

Ilie uwiirr sImll within G dues after the change in ««
tuaily the county osxuur of the ehange in use. llte
Uu»>«<ir nr-a\w-»nrj ili.-Il withdraw tltr land from dec-
i*ii.lliini and immediately give written notice of llw
willulruwiil in ihi* Slate Jk-pnrimenl of Kwi nnd
Wildlife. Thereafter, (he land thall he asscsxcd and
tau-il as ikher [iro|«rt)' wvniii.irly situ.tied is utwnl
and tvrrd,

121 The aoossor. upon discovery of the change in
use tn n use eslher Ih.m that compatible willl riparian
or ujkiii withdrawal by Ihe owner of Ihc land from des-
ignation, mall compute an additional tax equal in five
unto tor nuch lcucr number uf tnno. ccrrusimnding to
the number of years of exem(Kinn under section* 3 to
13 of thia 13ftl del applicable to the property after its

nnml recent ill.mgr uf ownership) the unt uf I.ttrt
licit would llale Is'll as’CSM'l agelllst laud had it
lwen valued without regard in suction* 3 tit 13 nf this
HIM Act during her prreeding lax year. llpm c.t?J {1

Sec. t. I Tin* .uiuiunt drteriniiied lii I»*.|ik*under
erction a of tm* I»M Aet may he paid to the t.tx col-
lector prior to the compfrtion of tho next general prop-
erty tax roll, pursuant to OHS 311.370.

CJ The amounts under section t of thit 1331 Act
shall be added to the (ax extended against the entire
parcel of land ol which the riparian land is a port on
the next general property tax roll, to be collected and
distributed in the same manner as the remainder of the
real property taxes. 11931 ¢.729 KA

Sec. 10. (1) The attestor thall at all times be au-
therirefl to demand and receive reports by registered or
certified mail from owners of land designated as
riparian under sections 3 to 13 of this 13SI An as to the
ute of the same. If the owner fails, after 90 days’ notice
in writing by certified msii to comply with tuch de-
mand. tha assessor shall five written notice to the 5t«te
Department of Fish and wildlife anc to the landowner
of the assessor's intenticn to withdraw- (he land from
designation and apply the payments and penalties pro-
vided in section J of this 1331 Act not Ini than 30 days
prior to automatic withdrawal of in* riparian land from
designation. If, prior to tha expiration of the JO-day |*-
riod, th* landowner fails [Jfile the requested report, the
assessor immediately shall withdraw the land from des-
ignation and applv the |uwnenis and penalties provided
in section 5 of this ISM Aet.

(21 If the aatetsor has reason to believe that land
designated as riparian land no longer qualifies for des-
ignation and iiecial assessment, the assessor shall re-
quest the State liepartmcni of Kish and Wildlife io
determine if Itu lund continues to qualify. The request
shall be in wriung. I'K>n receipt of the request, the
St.-ur I>cliartmcr.: of Fish and Wildlife shall inspect the
property and may taU whatever stens are necessary to
determine if the land cuminuo lu qualify for siiecisl
a>»essment. The Stale Department of Ki h and Wildlife
shall notify the nisn.or of the rfi'inrnnnntion eiade
pursuant to thi- request nf Ihi- a*>i-n«nr within 120 ilnva
alter the regm-M is fevm-esl. A netemiratinn hy tti*

308.310

State iSeparlnunt of Kish and Wildlife that the proper)
no lunger qualifies shall constitute a discovery c*
wrila-d in Mit-MVIiill (2) nf .wtmn |i uf this 19M Ait
11551 ¢.720 flOI

See. 11. (1) I-.iiiJ that is being assessed under a<i
of the spcctal toxessitu-r.l laws limisl under OKS JOA.oil
(21(a) to (d) and (0. imluding OHS 30S.37P It), mtv »
dciignatcd ai riparian upon atiphentmn and ap;xosa
of (he applicattun under section* 4 and S of this 131
Art.

(2) Notwithstanding the provisions of anv of lv-
Sliecinl .nic3inii.nl laws listed under OKS 305 C2S (2Tai
to fdl and tft, including 30x 370 ill. the additional lavs,
penalties and interest that would be due as a result ol
a change of dcnignalion to riparian shall I-e abated aid
st--Il mq U- iullevied. 1)3*1 ¢.720 >111

Src. 12. (1j For the as.vow»nient year begiitiiii.;
el.mu.try 1. P*. tin- M.Kv (Vis-t-I-icni uf Ki»h jvi
Wildlife- shall mil .ippriiir fur uo.gnation i< ripurier

13*1. more than 100 utile* uf privair strc.uiiliaut. in ai
county.

f2Ka) For the /uscssinont years beginning on an 1
after -.anuary I- 19*4. and prior to January 1. 1333 . thi-
department m-iv approve for desitnatioh aa ripanai
land not more than 100 mile* of private itreanbsnk ii
any countv.

Ib) The land approved for Oesignation aa nparai
land und-rr (hit subsection ok.% year snail be in *<a
lien to. and net restricted by, the approval of deiii;-
nation of land as riparian during the previous yea
However, the department mav. in addition, approve cr
designation; as riparian land each year an amount nf
land equal'to the amount of lano withdraw n from. <r
disqualified for. designation as riparian land during ) -
previous year. and. an amount os land equal to the |.If—
farenca batween tha amount of land approved for de |
nation as riparisn land during tha pravious stars irJ
the maximum established unuer paragraph (a) of ths
subsection.

3) If the department receives applicstions for ies.-

ignation of land as riparian in excess of the maxiiru n
established under sutrsection (21 os' this section, pre’cr-
enca shall be afforded according to the date the apo i
cation was filed with the county assessor. ApplieMtms
which arc no: approved because tr* maximum has b?in
reeehed shall I« held for consideration (or approval fir
the next assessment year. 11951 t.f23 512: 195? ¢.324 j.t;

Sec. 13. The (>ep«rtmcnt of K*v»nue and the Jia.r
Department of Fish and Wildlife snail make such r Is
consistunl with icctiulis 3 10 13 of thin I''M Act as ri.ii
lee nei-esaury ur deMraliln permit it* e(fectl*e adrun-
iuratton. |19M <723 5131

See. 13a. Sections | tn 13 chapter 720, Ore* n
l-iws IPXt, arc rt-peali-d un 1So.ember 31. 1937. | 31
e.7N JIIM; 19*3 ¢.321 171
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dimi | i «MS iih nMip.l. [To* '*lql their I'htlrt lliHt l*
<tp.tn.in L.m.is .iii.i ihal i.ix tiiu»i 1L* yrant>-«l
i.. iln* _iittlinttcti availability uf rili.ifim emi-
riininrilM  fur Iht™* punaim-a, and it I' IW mtiMil nf
wilnm* J in LI nf lint Act lo w provide. lia.il ¢.720 8If

hire. i  Srtlinn* 3 (0 i3 nf this Act art? aj.lcj tu
it iii.nl* n part of OKS chapter 303 INS) ¢.720 $1
S*t. 3. At used in sections 3 lo 13 of this 1381

Act; 1

11) ‘Owner’ mean* the party or panics having the
fee interest in land, r\ccli< that where Inail is suhlect
in .i real -stale sales contract. ‘owner* meant the unit-
tract rnde* under s recorded cnntr.ict.

12) ‘IV-signaled riparian i.ind* means the of
l]jimis. Ihi* -illj.icrnt vtrgut.Ulon cnmmnnilien. nml thu
1 Ih.Tcuti.l. T which are prednmm mtiv mftnencinl bv
ihi'ir .itsoci.umn with water, not to evte.id mure than
;Dil fmn landward of the line nf nn.iwpt.Uic v.-gtf-Hion.
ninth iir* privotrir owitvsl mid which qualify for uv-
>jiiption under wectioits 3 to 13 of thu >311 Ait.

tT “Urban growth bnuml.tr>" means an urban
growth boundarv contained in a city or county com-
prehensive plan that has been acknowledged by th*
Land Conservation aad Development Commission pur-
juant to OHS 137251 or an urban growth boundary that
has been adopted bv a metropolitan service district
council under OflS 263.300 (J). ItSil ¢.720 331

See. 4. An owner of land desiring designation and
exemption of that land from ad valorem taxation u
riparian land under actions 3 to 1J of this 100l Act
shall mnl;* application to th* county assessor upon
forms prescribed > th* D*parimvm of itevenu* and
supplied by the county assessor. The owner shall de-
scribe the land for which designation as riparian lands
is requested and tha current ust of the land. The appli-
cation shall induce any other information as is rea-
sonably necessary lo properly designate an area of lend
Jds riparian land under sections 3 to 13 of this 1381 Act
with a verification of the truth tharwf. Applications*
snail be made cn or before December 31. 19S2. for des-
ignation for th* -usessment year conrtmeneint January
I. 123 and thereafter applications lo tha county
assessor shall bt mad* during the calendar yesr pre-
ceding th* first assessment year for which such desig-
nation is requested. Th* county assessor shall notify the
Slate Deonr.mont of Fish and Wildlife if a recorded sal#
or transfer of the lind granted exemption under sections
3 to 13 cf this 1311 Act occurs for the purpose of de-
termining continued eligibility of the land for the ex-
emption. Th# State Department of Fish and Wildlife
shall notify tha county assessor in writing of the finding
within 130 davs after the dotetho county assessor's no-
nce is mailed or delivered. Failure of the .1SSCISOt to
notify the State Department of Fish and Wildlife shail
not prevent the imposition of the penally prescribed by
mhiectinn (2) of section 3 of this 1311 Act. 11911 c¢.720

See. J. tl) The Slat# Deportment of Fish ind
Wildlife shall develop standards and criteria for the
elesign.ition uf land a* riparian. Upon tha receipt nf .in
application referred to d by the county niscssor, tho
department snail .letermine if the land described in tha
application is qualified for designation as rinnrisn.

(2) The department shall review riparian manage-
ment plans submitted hy applicants to assure compli-
ance with the intent of section 1 of this [ISI Act.
M, ll,.lards .ir.l criteria to bo used to Jrtcrmme consist-
rticv with th*; intent of sections 3 In 13 of this 1311 Act
ih.Ul Ur luvulopwl bv Illo department by duly I, 13x2,
and tli.ill be reviewed by tho deportment annually.
Tluwc criteria .hall be in addition to the following
provisions limiting participation under sec.ions 3 tu 1J
uf tins 1941 Act. ,

la) Oolv lands planned nnd roncd as form! or ag.
finuliurol laoils. including rangeland, in compliance

P.IS™c

UKVKN'UK AND TAXATION

»iili tin- a.a. wide pi humng g.-aH adi'plrd nii.h-r OHS
7 IU uni uutalili* adupu-d urti.in growth liuodjrtci
‘halt qualify, and

Itd l.and management activities permitted within
di<Mi;n.Urd riparian lands shall I* consistent with the
intent nf cnxinni 3 tu 13 of this 1911 Act.

171 Lsrvd that the Stole Deportment of Kish ane
Wildlife determines moy gunlify for designation as
riparian shall be approved by th* deportment for dcsig
notion snJ exemption under sections 3 to Il if this 1581
Act onlv if the owner of the Inml has dev* onH ind
implemented. in nccurdnncr wiih iho standard* oioptcd
under subsections tl) and (2) uf this svedun, adequate
measures for;

Id) The continued pniloctinn of the land; or

th) Trvhnniuc-s tnr rvhahilit.iiirm uf the nparian
land and those mc.burcs or techniques ore approved by
the Jvp.irtnsmt.

HI The deportment mnv approve the application for
designation of Ijitd as riparian with res|>cct to only part
uf the land that is tho subject of the application, but it
anv port of tho application is denied, the applicant moy
withdraw thu entire application. |1J1t ¢.729 jol

Sec. i. () The State Department af Fish and
Wildlifs shall immediately notify the county assessor
and the applicant of its approval or disapproval of an
application which shall in no event be later than April
I of th* year following the year of receipt of the appli-
cation. Subject to the mileog* limitation of section 12
of this lost Act. an application not denied by April 1
shall be deemed approved, and the land that is the
subject of the application shall be considered to be land
that qualifies under taction 5 of this 1951 Act.

i23 When th* department approves land for desig-
nation as riparian under section 3 of this 1351 Act. it
Shalt enter an order of approval and file a copy of tha
order with :h# county assessor within 10 davs. Upon
receipt of the order, the county assessor shall enter <
notation on the assessment roli that the land described
in the order it exempt from ad valorem taxation.

i3) On approval of an application filed under sec-
tion'! of this 1911-Act. for ,*ch year of designation th*
assessor shall indicate on the (ax roll that the property
is exempt from taxation u riparian land and is subject
to potential additional taxes u provided by section |
of this 1311 Act, by adding the notation ‘designated
riparian land (potential add ! tax).*

4 Any owner whosa application for designation

(
has been denied mnv appeal to the department under
In* provisions nf OKS ['J-310 to I!Ji!0 governing con-
tested coses. 119SI ¢.729 Jg|

See. 7. it) Whon land hss onci been designated
os riparian under sections 3 to 13 af this 1351 Act. it
shall remain under that designation and it shail not tx
applied to any uso other than (hose specifically included
in the management plan or consistent with the inlent
of sections 3 to 13 of this 1911 An unless withdrawn
from designation .w provided in subsection (2) of this
section.

<) During any year after designation, notice of re-
quest for withdrawal may be given b> the owner to the
coumv assessor nr assessors of the county or counties
in which the land in situated. The county aisessor or
.isie>iots, as the case may be. shnll withdraw such land
from designation n« riparian and shall i.-nntediately give
written notice uf the withdrawal to the Stato Depart-
ment -.f Fish and Wildlife. 1IDxt e.720 }7|

See. I. (H When land thnt has Seen designated
.u cacrr.pt from taxation under sections 3 to 13 of this
I"dl Act as nparian is applied in some use other than
that cnmp-diul.* with riparian use. os defined in tha
management plan, except through comph.inee with sub-
snlmn 12) nf se. ti.in 7 of this *J8l Act. or escept a |
m-suli nf the »\eritse of the powi-r of eminent dumsin.
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shull upplv uniform depreciation or trending
factors, if necessary lo arrive at the true
cash value of manufactured dwellings of a
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RIPARIAN HABITAT

Nolc: Sccticint | to 13a. chapter 729, Oregoi -avi-s
19S1, as nmendcd by chapicr 224. Oregon Law; 1355,
provide:

See. 1 Ibe Legislative Assembly declare* t XL it
Is In tho tot ininot of thv state to maintain, p:c arv.,
conserve and rehabilitate rijianan >ands lo aisus tha
protection of Hie toil, water, full and wildlife ra;< ureas
of the state for the economic and social welhbjillf of
she stale and its cili/ens. The Legislative Alien tty 47

ilnrrs thru riparian halni.il maintained in a siallhy
rendition ia a lcpusmaia i inl use rhat cnnintu.es to
erosion rontfol. tnihfoved "*.i;cr -iujiitv ind prihmpcj
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NOV 01 1993

N A T v E C O R P O R A T 10 N
600 CORDOVA / PO BOX 100220 / ANCHORAGE. ALASKA 99510 / (907) 278-3602
TELECOPY  (907) 276-3924

October 28, 1993

Honorable George Jacko
Alaska State Senate

716 W. 4th Avenue, #520
Anchorage, AK 99501-2133

Dear Senator Jacko:

Earlier this Kear, | wrote to you about allotments in Wood-Tikchik State Park. The log
jam has broken and the paper has begun to move between BLM and the State Park
Division. Cooperation between BBNA. BLM and Alaska State Parks got the ball rolling.
Thank you for your interest in this matter.

Another matter deserves your current attention. Last year Congress authorized BLM to
allow Native allottees to relocate their claims to avoid conti®cs with legislatively _
designated State lands. Alaska Department of Natural Resources (ADNR% has determined
that an amendment to Title 33.05.035b(9?] will be necessary to authorize these relocations.
ghe amendment will be offered along with a number of other Title 35 changes proposed

y ADNR.

The ability to relocate a claim out of contlict with Ie%islative desi%nations could benefit
many of your constituents. This amendment could also benefit allottees in contlict with
the Haines Bald Eagle Preserve. Captain Cook Recreation Area, and other locations
around the State. It could be legislation that you would introduce separately so that its
fate is not connected to other Title 38 changes.

The language was drafted by the Attorney General's office. Proposed deletions are
bracketed; proposed additions arc underlined:

AS 38.05.035(h) The director may

X X XX

(9) guit claim land or an interest in land to the federal government on a
etermination that the land or interest in land was wrongfully conveyed by
the federal government to the state [,]. or that it is in the best interest of



the state to reconvev the land or interest in land under terms authorized bv
43 U.S.C. 1617fcKSupp. 1993V

[fyou have questions or comments, please give me a call.

Sincerely yours,

Tom Hawkins
Senior Vice President

cc: Dugan Nielsen, BBNA Realty
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Dear Wood/Tikchik Allottee,

As you are aware you have waited over 20 years forsomething to
happen with the application you filed for land up 1in the
Wood/Tikchiks. This has not only been frustrating, but too long to
wait, as some of the applicants have passed on. Many attempts have
been made to get the BLM to work on these applications. Recently
the BLM started working on these, as some of you know, as you have
received letters from the BLM regarding your application. It is
important for you to read these letters and respond to them. BBNA-
Realty will be sending you letters also. The letters that you
receive from us further explain the letters you may have received
from BLM, PLEASE, if we are asking you to contact our office do it.
We can only help you if you help us. Anyway, as I said the BLMhas
started working on the Wood/Tikchik cases. There are a few
different way3 for these cases to go, you will have a say in how
your claim goes by the action you take.

There are options that the State of Alaska is offering as a way for
"win win" solutions to the situation of Native allotments in the
Wood/Tikchik state Park. I will attempt to explain them.

RELOCATION of your Native allotment to an area outside the Park.
The State of Alaska now has the ability to allow Wood/Tikchik
allottees to select a piece of land that is presently in State
ownership and relocate their allotment to that land, as long as the
State agrees Chat you can move there. As you are aware the State
of Alaska 1is concerned about all the allotments that are in the
Park. The State is concerned that everyone whohas a claim 1in the
Park may develop their allotments in 3uch a way a3 to make the Park
appear as a village or an area of commercial development and not a
Park. But the State would like to see "win win" situations whore
everyone at least gets a piece of land Bomewhere to call their own.
The State understands people filed on these lands for a reason that
is important to them. The State has the job of looking out for the
States interest In these same lands, as the Federal government has
given the title to the State already. The State has an obligation
to manage State land for all the residents of the State of Alaska.

m
BRISTOL BAY NATIVE ASSOCIATION
LETTER TO ALLOTTEES
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The other option is CONSERVATION EASEMENTS. These Conservation
easements involve 3 different categories of land use within your
Native allotment.

There is a NON-DEVELOPMENT zone, this area cannot be developed in
anyway . You can utilize this area for your use but you cannct-
develop it by putting your cabin or any other improvements in that
area.

The second category is the Subsistence heritage/development zone,
this area <can be utilized for a <cabin and other types of
development, the size of these development zones may vary in size,
depending on what you negotiate with the State.

The third category is for the 25 fo0t hahitat protection/pedestrian
EASEMENT, this is to help insure that the public will have a way to
walk along the shoreline of the lakes. These easements may cover
any portion of your Native allotment that has shoreline.

These CONSERVATION EASEMENTS may vary from case to case depending
on where your Native allotment is located v/ithin the Park. The
State of Alaska will be traveling to the villages where the
applicants who have <claims in the Park live. They will be
presenting you with information regarding the options we have
mentioned. These are ju9t for Native allotments presently within
the Park boundaries. There may be some of you that are not
interested in any of these options and you will just want to test
the strength of your application and Use and Occupancy. Whatever
you decide, it is in your best interest to at least hear the State
out on this 1issue. You need to make your own decision about what
will be best for you and your application.

I have been contacted by the State a couple of days ago, they
called to inform me that the relocation option is only being made
available to Native allottees chat have claims within a State park
or a Wildlife refuge. This is not available to anyone or everyone
that has a Native allotment claim that is in conflict with State
lands.

Please contact our office with any questions you may have regarding
this matter. You can contact us at 1-800-478-2743 or at P.0. Box
310, Dillingham, Ak. 99576.

Sincerely,

BRISTOL BAY NATIVE ASSOCIATION

Dugan G. Nielsen
D 1 0¢

.0

2



The "relocation®™® of Native Allotments from State Parka 13 an
option to a problem that has been on-going for too long. There
have been comments stating that this "relocation” 1is an unfair
way to deal with the Native allotments located in the
Wood/Tikchik State Park. It may be unfair from the point of view
that an applicant has been waiting to receive Certificate to the
piece of land that they used and wanted ownership to for 20 years
only to hear that if you want to be guaranteed a piece of land/
that you will need to consider moving to another piece of land
located somewhere totally different from what you had originally
used and applied for.

BBNA-Kealty does not have a position for or against the option of
relocation. BBNA-Realty does however have an obligation to see
that any and all information about Native allotments 1is made
available to our clients. Also BBNA-Realty®"s participation in any
talks with the State of Alaska or any other agency again does not
infer a positive or negative position on a particular Native
allotment issue. Our job is to be involved with the best interest
of our people and clients in mind. Our involvement will hopefully
insure that the interests of Native allottee is represented/ and
that involvement would preclude anything from being forced upon
allottees.

Each of you that have applications for Native allotments which
are located in the Park have a duty to your own application, for
that matter anyone who has a Native allotment application pending
need to read and respond to correspondence you receive regarding
your Native allotment application. Many times your playing a part
in the activity with your application will actually help speed
the process up. There are times we have to make many efforts to
get a response from a client, this is time that could be spent on
several applications rather than just one,

BBNA-Realty continues to pursue Certificate to every application
for Native allotment in our Region. Please feel free to contact
us at any time regarding your Native allotment or your pending
application for a Native allotment. The folks at Realty are you
friends and neighbors that many of you already know, we"re not
strangers, so you don"t be one, check in with us.
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MEMORANDUM State of Alaska

DIVISION OF PARKS AND OUTDOO RECREATION

DEPARTMENT OF NATURAL RESOURCES

TO: Ron Swanson OATE: 9 December 1993
Director

Division of Land

TELEPHONE: 762-2600
762-2535 FAX

FROM: Peter J. Panarese SUBJECT: Native Allotments in
Chief, EeM/Operations Alaska State Parks

Below listed afe the approximate numbers of Native Allotment
Applications in units of the state park system. The numbers
reported are for pending applications still to be adjudicated. Records
on file in the Division of Land may be more accurate in units such as
the Alaska Chilkat Bald Eagle Preserve and Denali State Park.

Alaska Chilkat Eald Eagle Preserve 35

Wood-Tikchik State Park 104
Kachemak Bay State Park &
Captain Cook State Rec. Area 2
Denali State Park 12
Shuyak Island State Park 4
Total 159

Numcrons allotment applications in state park units have been
adjudicated and patent awarded. Developing detailed information
one the number of pending or patented Native allotment claims will
take more time. Please give me a call if I CdN be of further
assistance.

[JC

gru. If

mKmmmmmmmmm
ALLOTMENT APPLICATIONS:

BREAKDOWN BY AREA  (DNR) oral



BRISTOL BAY NATIVE ASSOCIATION

P.0. BOX 310
Dillingham, Alaska 99576
(907) 842-5257

FEB 03 1994

Senator George Jackc
Rm. 125 State Capitol
Juneau, Ak. 99801-1182

Re: Amendments to Title 33 January 28,1994

Dear Senator Jacko,

As per your request | am forwarding to you information regarding
the amendment to 38 that will have a direct effect on Native
Allotments in the Wood/Tikchik State Park and other allotments in
conflict with State Parks and Refuges. | amenclosing the
amendment to ANCSA, amendment language from John Baker ofthe
AGO, and a portion of the Legislative Digest. 1 hope that this
will assist you in crafting a piece of legislation that will
serve our needs and be passedby the legislature this season. |If
there is any way we can assist your efforts please do not
hesitate to call upon us.

, Sincerely.

/tup*, r '/tcZ&e-i)
Dugan G. Nielsen
Realty Officer

cc Reading file
W/T fFile

ANCSA AMENDMENT



Senator G

State Capitol, Room 125 Juneau, Alaska 99801-1182

Committee Chairmanships
Rules,Chair
Finance,Vice-Chair
FinanceSubcommittees
DC&RA ,Chair

DM&VA Chair
Revenue,Chair

eorge

M EMORANTDUM

(907) 465-4942

Jacko

Fax: (907) 465-2997

Committee Memberships
Judiciary

Legislative Council
Finance Subcommittees
Public Safety

Fish & Game

University

TO: Senator Miller, Chair

Senate Resources Committee
FROM: Senator G ~"™crJacko. Sponsor

Senate B ili293
DATE: February 1994
RE: Scheduling request — SB 293
This memo is to request the scheduling of Senate Bill 293 in the
Senate Resources Committee at the earliest opportunity.
SB 293 gives the Commissioner of the Department of Natural
Resources the authority to reconvey allotments within state land
withholdings to another parcel of state land Jlocated elsewhere. The
exchange is purely voluntary on the part of allottee. This
legislation resolves longstanding allottee/state conflicts over land
situated in state parks and other legislatively designated lands.
In 1992, Congress authorized the Bureau of Land Management to
allow Native Allotees relocate their claims to avoid conflict with
legislatively designated areas. In my district, there are 104
allotments within the Wood-Tikchik State Park that are in limbo due
to inability to gain title. SB 293 will also benefit allottees in the
Haines Bald Eagle Preserve, Captain Cook Recreation Area and other
locations around the state.
[f you need further information, please contact Bryce Edgmon at

465-4942.

Dktticl Tl AdU, Akuchik,AkUk,Aiuun,/1
Point.Cold Uiy, DiJlinghun. Dutcli Itutoorj
Koogigtntk. Xwflhluk. KwigUlingok. Lmd
D«y, Peiiyvilit, Pile* Point. Pluinum, Port H*

SPONSOR STATEMENT

1tpuk, Chignikli goon.Chignik Lilte, CUA'i
King Cove, King Stimon, Kipouk, Kollgtncit,
_Nun» ptlchuk. O«oim He. Piulolt 1lubo«, Ped/o
gtuw IUibor, jL Chargeblind,Si Piul blind.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 165-3867 or 465-2450

FAX (907) ml66-2029 130 Seward Strest, Suite 409
Meil Slop 3101 Juneau, Alaska 99801-2105
M EMORANDUM March 21, 1994
SUBJECT: Senate Bill 311 -- Sectional Analysis (Work Order No. 8>
LS1317\K)
TO: Senate
ATTN
FROM: Jack C
Legisk

Ch. 67, SLA 1993, imposed the levy ofa fishery resource tax of 3.3 percent on fishery
resources brought into and first landed in the state, but allowed a credit to bhe
claimed against the tax for contributions made by a taxpayer harvesting under a
community development quota. This bill expands that credit to cover contributions
by taxpayers not harvesting under a community development quota.

The principal provision of the measure is bill section 3. That section permits the
claim of a credit for contributions by a taxpayer other than one harvesting the fishery
resource under a community development quota and by a taxpayer harvesting under
a CDQ ifthe taxpayer's contributions that are the basis of the claim of credit are
made from the value of fishery resources not harvested under a CDQ. The
maximum amount of the credit that these taxpayers may claim, as you explained to
me, should be equal to 15 percent of the value of the fishery resource not harvested
under a CDQ. However, just as last year's proposed 50 percent credit was reduced
to 45.45 percent in order to avoid any lossof revenue available to support the Alaska
Seafood Marketing Institute, section 3 of the bill proposes a like reduction in the 15
percent maximum, down to 13.65 percent (as set in this bill section) for non-CDQ -
supported tax contributions. (The second page of my January 21 memo to you gives
more detail as to how the 13.65 percent figure was derived.)

A related provision, bill section 4 splits the burden of the impact of the new non-
CDQ based contribution credits evenly between the amount deposited as unrestricted
state general fund and the amount separately accounted and available for payment
of revenue sharing by the state with its municipalities.

SECTIONAL ANALYSIS



Senator George Jacko
March 21, 1994
Page 2

Bill section 1 authorizes the Department of Revenue to expedite the review of
contributions to contributions to nonprofit corporations in order to sidestep receipt
and review of separate complete applications. For applications for approval of
credits for contributions to nonprofit corporations that are once found to qualify
under AS 43.77.040(b), the commissioner of revenue may establish an expedited
review procedure on a nonprofit corporation-by-nonprofit corporation basis.

Bill section 2 extends the Department of Revenue's authority to revoke previous
approval or to disallow a credit for contributions that do not qualify under the
expanded provisions of AS 43.77.040(e), added by bill section 1.

Bill sections 5 and 6 give the amendments made by this Act a July 1, 1994, effective

date.

JBC:gc
94-21 1.glc



U.S. Congress

Alaska Land Status Technical Corrections Act of 1992 - Referred to as the "ANCSA
Technical Amendments Package." the bill contained twenty provisions at final passage,
of which twelve were land related and worked on by the AFN Land Committee.

The process employed to generate the bill included an extensive list of proposed
amendments by the Department of the Interior (Bureau of Land Management) and the
State of Alaska. Since the rules laid down by Congress indicated that only amendments
that were non-controversial would be included in the bill, there was a period of
approximately eight months when AFN's Land Committee worked with federal and state
representatives to forge agreement on proposed amendments.

The Land Committee focused on the following provisions that became law on October
14. 1992:

Section 2. Fort Davis Native Allotment - Legislatively approved Native allotment
claims in the Fort Davis (Ncme) area.

Section 3. Native Ailotment Relocation - Provides an opportunity whereby an
allotment applicant with a valid application as of December 18. 1971 and whose
application remains pending as of October 14, 1992. may amend the applications
land description, if said description describes land selected by the State of
Alaska, to another parcel of State land elsewhere. The exchange is purely
voluntary on the part of the allotee. This legislation resolves allotee/State
conflicts over land primarily in State park areas.

Section 5. Shareholder Homesite - Extends indefinitely the time frame for village
corporations to implement Shareholder Homesite Programs.

Section 6. Chuaach National Forest Boundary Change * Modified the boundary
of the National Forest to include an additional 9,300 acres. A review of the
proposal concluded there would be no adverse impact to adjacent ANCSA
corporations.

Section 12. Alaska Native Allotments ¢ Provides an opportunity for the Secretary
of the Interior to accept land relinquished by ANCSA corporations In NPRA in
order that Native allotments in the respective areas may be certified.

Section 13. Point Hope Townsite - Provides a mechanism by which the Native
residents of Point Hope may receive deeds to the lots within the village in
accordance with the terms of the Alaska Native Townsite Act of 1926 and allows
for reconveyance of lands from the regional and village corporation's to the
Department of the Interior when necessary to convey lots to individual Natives.
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PARKS AND OUTDOOR RECREATION
CONCEPTUAL CHANGES TO TITLE 38

* Exchange of Native Allotments Within State Park Units. AS 3805 3Slists_the powers and duties
ofthe DNR Commissioner. We propose an addition. About, 100 parcels ofland in Wood-Tikchik State
Pad: are claimed as Native allotments. These are also prime sices for public fishing and camping. Private
development of these parrels r.onld block public use and degrodt the recreational and scenic resources that
aorac: tourists and Alaskans to the park. "We propose to authorize the Commissioner to allow allotment
applicants to choose new sites outside park boundaries. Seme allotment applications have heen pendmgi
for 30 years, This authority would help applicants ?et title to good land, and solve Park managemen
EArobIems. Most applicants who choose to move would probably pick new sites along the Nushagak and

ulchama rivers.
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State offers relocations for Native allotments in park

By Eric Fry
Bay Times Staff

To resolve long-standing Native
allotment applications in Wood-
Tikchik Stale Park, the state is propos-
ing two options that will circumvent
federal adjudication and quicken the
process.

The state Department of Natural
Resources is offering to relocate allot-
ments its the slate park to unencum-
bered parcels of equal size anywhere
in the stale.

And Ihc state is seeking voluntary
conservation easements from allottees
ill the park, in which some of the par-

cel is left undeveloped.

Dan Hourihan. district ranger for
Wood-Tikchik Slate Park, recently
visited villages near the park to
explain the state's position.

There are now 127 allottees who
claim 104 parcels of state-owned land
inthe 10 million-acre park. The aver-
age allotment is 80 acres, and they
total about 9.600 acres of park land.

The state is concerned about large-
scale commercial development and
large-scale subdivision and sales with-
in the park. Hourihan said at a Dec.
14 meeting in Dillingham.

"The concrrn is private nds
being cut up into small parcels and
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subdivided and sold." Hourihan said.
“And Idon't think it's the people from
Koliganek and New Stuyahok, Ekwok
and Aleknagiic who will be buying
these lands.”

There are .u,w five sportfishing
lodges in the park, four on five-acre
parcels and one on a slightly larger
parcel. Hourihan said.

Three years ago the Golden Horn
Lodge was bought by a Japanese com-
pany that wanted to build a hotel that
would handle 200 guests a week, he
said.

"They wanted to lease more land.
Local people were concerned. The

See Park, page 3
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only reason that development isn't
there is the five acre lot size. If they
had even 10 acres, they would have
built an airstrip,” Hourihan said.

"Our concern is that in the 20-. 30-
.JQ-ycar time range, current use. tra-
ditional use. and habitat will be
impacted severely."

The options are intended to dimin-
ish that threat yet sec the certificate
of allotment go to the allottee. Houn-
han said.

The allotments originally came
under the Native Allotment Act of
1906. which was sunsctcd in 1971
with the passage of the Alaska Native
Claims Settlement Act.

As a result, many applications for
allotments were filed in 1971. But in
1961 (he state had selected the land
that is now Wood-Tikchik Slate Park
as parr of its statehood entitlement.

The park itself was created in 1978
with the mandate to protect the area's
fish and wildlife breeding and support
systems, and to preserve the contin-
ued use of the area for subsistence and
recreation.

Applicants for allotments in the
state park must prove use and occu-
pancy of Lftcir parcel to the potential
exclusion of others prior to 1961.

Proof can include witnesses state-
ments as weil as physical evidence
such as access roads, cabins, stcam-
baths, wood stove remains, or fuel bar-
rels. said Dugm: Nielsen of Bristol
Bay Native Association Realty.

Also considered is the presence of
resources on site that support the
user's claim, and die applicant's per-
sonal knowledge of the pared, lie said.

If an applicant can support the
facts that establish a right to the allot-
ment. Nielsen said, then the federal
government has the responsibility to
recover title to the land from any pre-
sent landowner, including the state.

It has been 21 years since the
applications were made,. Hcrihan
said. "Nothing has happened it’s still
in the application phase. L; ale or no<
action has been taken in t'.e Bureau
of Land Management to irijudicate
the applications and determine their
validity.”

The allotments in Wood-Ti. chik
State Park are just asmall pan of die
total allotments to be reconveyed from
the federal government to Natives.

"When wc got ANCSA passed,
there were about 15,000 Native
parcels filed on." said Wayne Boden,
BLM deputy state director for con-
veyance management

“It costs a lot of money to get Uiem
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The allotments origi-
nally came under the
Native Allotment Act
of 1906

surveyed and make sure the applica-
tion is valid." he said. ‘The survey is
the big thing. It costs quite a bit to get
an aircraft and surveyor out and get
ail the approvals.”

Boden said about 7,400 parcels
remain to be certificated statewide.
"We're trying to do it in a systematic
blocking process so we can go in and
do a whole area at one time. We're
trying to close out a window at a
time." he said.

Gusty Chythlookof BBNA Real-
ty said at the meeting that 1994 is the
window for the upper Nushagak and
the Mulchatna area, but there is no
window for Wood-Tikchik Slate Park.

This past summer, on the urging
of Tom Hawkins, chiefexecutive offi-
cer of the Bristol Bay Native Corp.. a
meeting was held with representatives
of the state DNR. the federal BLM.
83NC and BBNA.

Out of that came an agreement that
BLM would work on 10 case files a
month during the winter, meaning that
it would send cut “90-day letters" for
10 applications each month.

The letters give notice to interest-
ed panics that they have 90 days to
make a mments for or against the
application.

"What it does is start the process
moving." Boden said. "They had been
held up because of their status in the
park over along period of time. There
were controversies with the state over
this process."

Last year. Rep. Don Young, R-
Alaska. sponsored an amendment to
ANCSA that allows valid allottees
to relocate their parcel of state land
to other state land. The relocation
must be voluntary. The state DNR
and Rep. Lyman Hoffman. D-
Bethel. are seeking a similar amend-
ment to slate law.

"There's some debate on whether
that is necessary." said Hourihan.
“We're going to proceed with dis-
cussions with anybody who is inter-
ested. ...Relocation will nnpral to
some people, but many will want their
original parcel.”

Hourihan said that an applicant
who wants to relocate should identi-
fy the desired land and contact BBNA
Realty, which will notify Hounhan.
He will do a title search.

“Once BLM is notified, there is no
adjudication. There is no use and
occupancy criteria associated with
this.” Hounhan said.

There are applications with use
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and occupancy that dateshack as (i/r
as 1903 and 9 15. he said. "There arc
a lot of people who arc elders in the
community whose applications and
the validity of them cannot be ques-
tioned."

But there arc also allottees in their
early 40s who-claim use and occu-
pancy when they were eight to 10
years old.

"I expect that there are a number
of applicants that if the state decided
to go to the ground would be defeat-
ed. What we're saying is. wc don't
want to go that way. We want to cre-
ate a win-wm situation.” Hounhan
said.

Conr.ervauon easements are anoth-
er option the state is seeking for allot-
ments tn the state park. They are vol-
untary land use covenants that become
pan of the reconveyance process when
the land goes from die state to the fed-
eral government and then to the allot-
tee.

Hourihan said there are three basic
zones the state likes to see used in a
parcel that has a conservation case-
ment: a non-development zone with
no structures, a subsistence heritage
zone that can include private homes
and camps, and a development zone
for any commercial purpose.

"We're open to discussions with
anybody based upon what they’d like
to do with their land. We can craft an
agreement to fit individual needs."
Hounhan said.

"We notify BLM if wc reach
agreement with an individual allottee
for a conservation easement on an
application in the park. We would
notify BLM of our attempt to recon-
vey, and it would abrogate any further
need for BLM to determine use and
occupancy. So there's an incentive."
Hourihan said.

Dugan Nielsen spoke in an inter-
view of the importance of Nauve allot-
ments.

"Native people's culture is based
on the fact that we have land to exist
from. Without that, what are we?
Where does our identity go? What are
we about, then?

"The issue of subsistence fs way
high in priority, obviously, for the
Native people. Granted, you can't do
your total subsistence of! a 160-acre
parcel of land. But you can to a cer-
tain degree." he said.

“Without that land base from
which lo exist on. what importance is
subsistence? How much subsistence
can you eke out of the sidewalk in

Anchorage?
“We could win the subsistence
issue, and I'll lie forced to live in some

metropolis or something larger than a
village because we don't have a land
base," Nielsen said.
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IN SUPPORT OF: Senate Bill 295 (SB 2%5)

SUBJECT:  "An Act relating to financial assistance for certain owners or operators
underground petroleum storage tank systems; and providing for an effective date."

The Board of Storage Tank Assistance supports Senate Bill 295.

Section 1 Presently, itan applicant is denied financial assistance completely, the applicant has no
recourse if the applicant disputes the determination. Numerous applicants have been denied financial
assistance by the Depa-'ment of Environmental Conservation for a variety of determinations. Under
existing law. when certain costs are denied, applicants may come before the Board of Storage Tank
Assistance to help mediate the dispute. Applicants that have been determined completely ineligible
cannot currently come before the Board. Applicants that are determined ineligible anc have been
denied any assistance whatsoever feel they should also have the right to present their :ase before the
Board of Storage Tank Assistance since all of their eligible costs have in fact been denied. This change
clarifies the authority of the Board to mediate disputes when all eligible costs have been denied.

Section 2: Currently, there are over 800 unfunded requests for financial assistance for testing, closure,
upgrade or cleanup activities in the State of Alaska. Within that total there are currently over 400
unfunded requests for closure and upgrade assistance that will not receive funds or begin s<ntid
after the close of the application period for cleanup assistance. The last day to apply for t.

assistance is June 30, 1994. Under existing law, should these closure or upgrade applicants

receive funds until FY 95 discover contamination while conducting upgrade or closure activities they will
be unable to apply for assistance from the State of Alaska. Many of the applicants for closure and
upgrade assistance originally applied in 1991 and have been wailing for funding for over three years. If
these applicants discover contamination and cannot afford to undertake the high cost of cleanup and fail
to receive financial assistance they will face fines, penalties and possible bankruptcy. Furthermore, if an
owner cannot pay the cost of cleanup, the State actually undertakes the task using Response Funds.

Allowing applicants who have already applied for financial assistance to remain eligible for cleanup
assistance from the Storage Tank Assistance Fund will further protect drinking water supplies for the
State of Alaska and reduce further demands on the Spill Response Fund. Many of the facilities affected
by the EPA requirements that are currently awaiting funding are in the oullying areas of the State, on the
Alaska Highway, remote lodges, rural community airstrips and fishing villages. Although protecting
drinking water supplies in urban areas such as Anchorage and Fairbanks is critical, maintaining essential
fuel services for the State is undeniably an important consideration for stable, economic growth, tourism
and access.

Dated: £ -£8 -7

For and on behalf of the
BOAfW"QF STORAGE TANICA8SISTANCE,



Board of Storage Tank Assistance January10,1094

The Storage Tank Assistance Fund

Questions and Answers

Headlines are commonplace throughout the state concerning tank owner problems and
pollution resulting from leaking underground storage tanks. Many tank owners are re-
ducing their liability and cutting hack on services while others have simply gone out of
business altogether.

The Storage lank Assistance Program was established to protect Alaska sdrinking water
supplies and to help Alaska vregulated tank owners and operators meet EPA s tough new
environmental laws and regulations pertaining to undergroundpetroleum storage tanks.
The goals o fthe program were simple.

* cleanup existing leaks.

‘ preventfuture teaks.

* help Alaska s tank owners and operators through educational, technical and finan-
cial assistance.

Tank turmoil
afflicts many
Alaska firms

High benzene levels

STORAGE TANK ASSISTANCE FUND
GENERAL INFORMATION



WHAT ISA REGULATED TANK?
Regulated tanks are predominantly motor fuel tanks

In general, gasoline, diesel and waste oil tanks greater than 110 gallons are regulated although !

there are exemptions.
Heating oil tanks are NOT regulated.

Residential motor fuel tanks less than 1100 gallons for farm or residential use are NOT regu-

lated.

Several other types oftanks are not regulated depending upon their use
WHO REGULATES UNDERGROUND STORAGE TANKS?

EPA regulates tanks under 40 CFR 2S0 and 2SI
* State o f Alaska regulates tanks under IS AAC 7S and IS AAC 75

Local governments may regulate tanks under the Uniform Fire Code and the National Fire

Protection Association.

WHO IS ELIGIBLE FOR FINANCIAL ASSISTANCE?
u

Any commercial or private owner or operator o f tanks regulated by the Underground Storage |
Tank Regulations, IS AAC 7S, is eligible for financial assistance. Essentially, if a tank owner |

pays into the program, through a registration fee. then the tank is eligible for assistance.
* Village, City, Borough or municipally owned tanks are eligible.

* State and Federal owned tanks are NOT eligible.

WHAT KIND OF TANKS ARE ELIGIBLE?

Industrial, Contracting, Auto Dealerships. Car Rental Agencies. Trucking and Transportation

firms comprise 26% o f the eligible tanks.
Nearly 20% o fthe eligible tanks are used for aircraft refueling, both commercial and private
Utilities, Fire Stations, Police and .Ambulance services total another 19% o f the eligible tanks.

Less than 30% of the eligible tanks are fuel retailers such as gas and service stations.



WHAT KIND OF ASSISTANCE ISAVAILABLE?
|

Technical assistance is available through the Department ot'Environmental Conservation. Staffi
provide guidance documents and technical assistance in the proper handling o f stored products, system 1
upgrading or closing and cleanup of contamination resulting from leaking tanks. j

Educational Assistance is provided by both the Departmentof Environmental Conservation and
the Board of Storage Tank Assistance. Workshops are conducted annually and staff are provided to !
assist nationally recognized training courses for presentation in Alaska. A quarterly newsletter "Alaska :
Underground"”, is published by the Department to provide timely information on technical and regula-
tory aspects of tank ownership and maintenance, installation and closure as well as the latest develop-
ments in cleanup and remediation techniques. The newsletter also provides information to contractors

and consultants actually conducting tank work.

Financial Assistance is provided in the form of grants and loans to offset the high cost of!
upgrading to EPA standards, proper closure and release investigation, corrective action and cleanup.

WHATTYPE OF FINANCIAL ASSISTANCE DOES THE PROGRAM PROVIDE?

The Storage Tank Assistance fund provides grants for upgrading or closing at 60% of the eii-1

gible costs up to a maximum combineu grant of S60.000 per facility.

Grants for cleanup of petroleum contamination are provided to a maximum of SI million per

occurrence. The owner is responsible for 10% of the cost up to a maximum of S25.000.

Loans are available for the 10% not covered by the cleanup grant up to a maximum of 525,000.

Owners receiving loans must pay back the loan to the state over five years.
DOES THE PROGRAM ENCOURAGE PRIVATE PARTICIPATION?

Most upgrades involve multiple tanks and usually range from S120, 000 to well over S200,000.
Typically a grant from the Storage Tank Assistance Fund actually covers only 30% to 40% of the

owners cost. The owner must pay the majority of costs involved.

The balance of the upgrading cost is provided by banks in the form of direct loans to the tank ,

owner or operator. Many banks require that an owner or operator be eligible to receive funds from the
Storage Tank Assistance Fund and that a letter be provided from the Department stating that the owner j
will be receiving financial assistance. The banks are then assured that the work will be conducted

according to standard practice and in compliance with applicable laws and regulations.

The tank owner or operator actually receives the funds and is directly responsible for supervis-
ing the funded activity and insuring the work is co- acted in accordance with applicable laws and
regulations. The Department of Environmental Conservation only provides guidance and oversight to

insure all work is completed properly and consistent with customary practice and costs.

* Private sector firms that are approved by the Department or certified by the State conduct work
for the owners and operators. The owner or operator contracts directly with the contractors and con-

sultants.



ARE THE GRANT REQUESTS JUST FROM [NTERIOR ALASKA?

The problems associated with underground petroleum storage tanks are statewide. Currently,
the program has received 368 applications for assistance from the .Anchorage area, of which 115 have
already been funded. In the Fairbanks area, 234 requests have been received and 77 grants have already
been issued. The Kenai Peninsula has made 118 requests, of which 53 have been funded. Southeast
.Alaska has submitted 136 grant applications while only 34 have been funded to date. The DEC has
received 85 assistance requests from the Mat-Su Valley area and 29 applicants have received urants.

The rest ofthe State has accounted for 122 requests and 42 ofthose requests have been funded.

STATEWIDE GRANT ACTIVITY

Anchorage Area
Fairbanks Area
Mat-3u Valley gg

Southeast Alaska
Kenai Peninsula gj
Rest of State

200 250 300
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DON"T LARGE FIRMS GET MOST OF THE FUNDS THAT ARE AVAILABLE?

Although all regulated tank owners and operators are eligible, all applicants are priority ranked j
for funding according to regulations and criteria established by the Board of Storage Tank Assistance. |
The ranking system emphasizes public health threat foremost followed by numerous other consider-1
ations such as size ofbusiness, i.e. number oftanks owned, whether the company is too small to be self-;
insurable, nearest alternative fuel source and whether the facility is in a rural location. Several other
criteria are used to rank applications with an emphasis on small rural tank owners that pose an immi- m
nent public health threat and have acted in good faith to undertake as much ofthe work as possible on j

their own. This usually means that unless an imminent public health threat exists, larger companies i

tend to rank lower on priority ranking lists.

All regulated tanks must pay a registration fee. except state and federal tanks, and are therefore j
eligible for assistance. Although large companies do not normally rank very high on the annual prior-'
ity ranking lists, it should be noted that larger companies do tend to pay their share of the cost of the
program. Registration fees of up to 5500 per tank per year are paid by several large firms with dozens
oftanks. Many ofthese firms consistently rank very low for funding but continue to pay large annual
registration fees. Several large firms pay registration fees in excess 0f510.000 annually. When a large j
company does receive funds, it may have already paid or will eventually pay the State more than it will j

receive.

WHY CAN'T OWNERS .AND OPERATORS JUST GET A BANK LOAN?

Banks do provide loans for certain activities such as closure or upgrading ofa facility. The cost |
of an upgrade ranges from 5120,000 to 5200,000 or more to meet the federal standards. Banks will
provide loans to cover that portion of the upgrade that is not covered by agrant from the Storage Tank 1
Assistance Fund. Without assistance from the state, many small tank owners would not have sufficient

resources to undertake an upgrade even with bank financing.

Banks do not generally provide loans for cleanup purposes. The total cost of a cleanup is not J
known until the actual cleanup is complete and extremely difficult to estimate. Most Alaska tank i
owner's principal asset is the actual property that requires cleanup. A parcel of land that is contami-!
nated essentially has no value until clean and actually represent a significant liability. Since collateral |
is required for nearly all loans, tank owners with contaminated sites normally cannot provide sufficient j
collateral to back a loan large enough to undertake the cleanup. The average cost ofcleanup in Alaska |
is presently S140,000 per site although some cleanups are currently approaching 5500.000. These very i

high cleanup costs are virtually impossible to cover for the average Alaska tank owner.

* Joint and several liability laws also provide adetriment to bank financing for cleanup activities. |
Banks that foreclose on property that is contaminated become liable for completion of the cleanup.'
Many times the cost ofthe cleanup will be 3 or 4times the clean site value of the property. Banks also |
will not provide aloan to atank owner if the business itself must be shutdown to conduct the cleanup. j
If a business has no income, it cannot repay a loan. Many businesses have been closed for a year or

more while cleanup activities arc completed. In numerous cases, the loss of revenues have caused i

bankruptcy and foreclosure, a fact that banks understand all too well.



WHY DO TANK OWNERS HAVE TO UPGRADE THEIR TANKS?

In 1984, federal law (Subtitle | ofthe Resource Conservation and Recovery Act) mandated that
owners ofcertain kinds ofunderground storage tanks (UST) containing petroleum products and other!
regulated substances meet standards which would prevent leaks and assure adequate cleanup where |

leaks occurred. That law was followed by federal UST regulations in December of 1988

Over 4,400 underground storage tanks have been identified in the State of Alaska. Other tanks!
probably exist which have not been reported. Most of these tanks are not protected from leaks and |
spills These tanks may be unknowingly damaging the State's drinking water supplies Since groundwa-'
ter provides drinking supplies for nearly 70% o fthe population in Alaska, any contamination that reaches,
groundwater could cause a serious public health threat. Additionally, the vapors from leaks may seep

into basements of homes and buildings and cause other safety and health hazards.

WHY DO WE HAVE ALL THIS CONTAMINATION FROM TANKS?

Piping leaks, overfills and spillage during deliveries are common problems

A leaking tank can be nearly impossible to detect without special equipment. A considerable,
number o fleaks occur due to failed fittings between the tank and piping, spillage during filling or over- -

filling, or corrosion

Corrosion holes in steel tanks cannot be seen until the tank or piping has been removed or
exposed. A corrosion hole that causes a tenth of agallon per hour leak would release over 800 gallons |
of fuel per year into the lands o f the state. The leak could go unnoticed for years, slowly percolatinc:
through the soil and possibly into the water table This leaking fuel can eventually migrate toward al

private or municipal drinking water well

AREN'T THESE PROBLEMS THE TANK OWNERS FAULT?

Although the leak originates from an owner's facility, the leak is very rarely caused by negligence |
on th*» owners pan. The facility was usually installed and operated to a standard of practice that wasi
considered sound and conscientious at the time o finstallation. Many times the facility owner or opera-;
tor is treated as a criminal, when in fact the leak or spill might have been caused by natural processes i
such as corrosion over time or by an accident caused by a passerby. Just a simple case of pouring old
fuel or waste oil on the ground or repeated overfilling of vehicle gas tanks by customers can add up to |

a serious contamination problem for a facility owner

It is worth noting that petroleum contamination was not considered a serious health hazard until
just a few years ago, long after these facilities had been installed. The State of Alaska only recently
halted routine oiling of roads, now considered dangerous to public health and critical habitats The
underground storage tank rules imposed by EPA are "after the fact" environmental regulations that have

caused a notable and detrimental economic impact to small businesses



AREN TTHESE PROBLEMS JUSTTHE "COST OF DOING BUSINESS™?

The requirements to clean up contamination from leaking tanks are new "after the fact" regula-
tions from EPA that did not exist when these businesses started nor during most cf their existence.
Many businesses acquired facilities with old contamination that are now faced with the formidable task
of "making right what wasn't a problem before". The cost to clean these contaminated sites has sky-
rocketed beyond the reach ofan average business in Alaska. The cost can easily reach several hundred
thousand dollars per site. Investigating the extent of contamination, soil and water sampling, excava-
tion. contaminated soil disposal, total tank and piping system replacement, interim business shutdown,
loss of revenues and threats of penalties regarding contamination that occurs through natural corrosion,

customer negligence and accidents was not a consideration when these businesses began.

WHY DID THE STATE GET INVOLVED?

During the years 1986 through 1990, increased federal regulations and aggressive EPA en-
forcement action forced numerous Alaska tank owners out of business. Many of these tank owners!
could not afford the high cost ofcleanup ofcontamination from their leaking tanks. If an owner cannotj
pay the cost of cleanup, the State actually undertakes the task using Response Funds. The 1990 Lecis-
lature determined that the State should have an assistance-based tank program to keep these affected

businesses "in business" as productive members of the Alaska economic community.

Many ofthe facilities affected by the EPA requirements are in outlying areas o f the State, on the
Alaska Highway, remote lodges, rural community airstrips and fishing villages. Although protecting
drinking water supplies in urban areas such as Anchorage and Fairbanks is critical, maintaining essen-
tial fuel services for the State is undeniably an important consideration for stable economic growth. |

tourism and access.

After December 31. 1993. most tank owners will be required to demonstrate SI million of!
financial responsibility per occurrence and S2 million aggregate. Failure to comply may result in*
S10.000 daily fines from EPA. Alaskan tank owners can meet the financial responsibility requirementi
by purchasing pollution liability insurance. Pollution liability insurance is available but very expensive
for most small tank owners. The problem still involves the question of eligibility for insurance. Is a
facility actually insurable? Many insurance plans call for a clean site :0 be demonstrated. However,
most o f these facilities have had numerous incidents ofoverfilling and spillage during fuel deliveries or
in some cases, actual leaks. The Storage Tank Assistance Fund helps owners help themselves by
assisting owners of contaminated sites to undertake proper cleanup and become insurable. Insurance!
policies can then be purchased from the private sector thereby allowing a tank owner to meet the!

federal financial responsibility requirement.

Developing an assistance-based program was considered to be the best way to promote strong
pollution prevention practices to avoid future contamination ofdrinking w'atcr supplies. By providing
assistance to tank owners to cleanup contamination and to promote the upgrade of their facilities to
federal standards, the regulated community was more willing to step forward and report old spills or
leaks without the fear of fines and penalties from tne EPA. Although the "big stick" approach from

EPA got attention, the State's "white hat" approach got results.

Alaska was not the only state that recognized the problem tank owners were facing with the new
federm requirements. Currently, forty-five states have a financial assistance program for underground

sto”™ai; tanks. Seventeen ofthose states have recently expanded their programs to include aboveground

tanks as well.



AREN"T MOST OF THE LEAKING TANKS OWNED BY BIG COMPANIES?

Just because a facility is named ".Alaska Chevron" does not mean its owned by Chevron. The
name signifies just the brand of product sold in most cases. Most businesses covered by the EPA's
underground storage tank regulations are small. “Mom-and-Pop" businesses who cannot afford to meet
the financial responsibility requirements, pay the tines or clean up contaminated sites. DEC estimates
that of the over 4,000 tanks that are in the ground in Alaska, there are over 3,000 presently in use of
which nearly 2,000 are privately owned. It is estimated that over two-thirds of the privately owned

tanks in Alaska are owned by small, independent companies.

IS THERE MUCH DEMAND FOR FINANCIAL ASSISTANCE?

Presently, there are 813 unfunded requests for financial assistance for testing, closure, upgrade

or cleanup activities in the State of Alaska. The unfunded requests total in excess of S31 million. Not
counted in the total are another 158 requests for reimbursement ofwork completed between December

22, 1988 and September 5. 1990 that totals S3.4 million. These requests are eligible for reimbursement

after all other requests have been funded.

Over S10.6 million has been expended or encumbered to date on previous requests. Another
SA.5 million is obligated for projects that will begin work in the spring of 1994. It is estimated that an

additional 400 applications will be received during fiscal year 9”.

HOW MUCH MONEY HAS THE PROGRAM RECEIVED SO FAR?

The Storage Tank Assistance Fund had received an initial capitalization of S6 million in tlscal
year 1991 In fiscal year 1992, no new monies were appropriated to the Fund. For fiscal year 1993, the
.Alaska Legislature appropriated S5 million to the Storage Tank Assistance Fund. The Alaska Legisla-
ture has appropriated 54.5 million to the UST Financial Assistance Program for fiscal year 1994 which
began Juiv I. 1993

Funds appropriated by the Alaska State Legislature to the Storage Tank Assistance Fund are
allocated annually by the Board of Storage Tank Assistance to different financial assistance programs,
the tank cleanup program, the tank upgrading and tank closure program The Board of Storage Tank
Assistance makes the annual allocations after taking into consideration the amount of money in the
Fund, the money required to meet the needs for each program, as supported by approved applications
and the requirement that the greatest priontv be given to funding UST's that present the greatest threat

or potential threat to human health.



WHAT AGENCY ADMINISTERS THE STORAGE TANK ASSISTANCE FUND?

* The Department of Environmental Conservation administers the Storage Tank Assistance
Fund. The Department is responsible for advertising the application periods, receiving the applica-
tions. processing the requests, administering the grants and auditing project costs. The Division of
Investments in the Department ofCommerce and Economic Development works in partnership with

the DEC to provide cleanup loans for eligible UST owners and operators.

* The Department of Environmental Conservation has a staffoftwo Environmental Specialists
in Anchorage to process the actual grant applications. A Grants Administrator, Environmental Tech-
nician and a Clerk Typist provide additional support for the program. A Project Manager supervises
the activities and provides application and project guidance to UST owners and operators, contrac-

tors and consultants.

The 1990 Legislature established the seven-member Board of Storage Tank Assistance with
two government members and five public members. Members are appointed by the Governor and
serve without compensation other than per diem and expenses when traveling. They have an Execu-
tive Director, who is their sole employee. The first duty of the Board was to write regulations
relating to financial assistance for UST owners and operators. The Board also jointly developed
regulations with DEC pertaining to cleanup standards and allowable technologies to be used in the

cleanup of contamination resulting from leaking tanks.

The Board is an Appeal Board to mediate disputes between the Department of Environmen-
tal Conservation and regulated underground petroleum storage tank owners and operators. In re-
gard to disputes arising over priority rankings and eligible costs, the Board’s decisions are binding
upon the department and the owner or operator. For corrective action plan disputes, or denials for
payment under the retroactive reimbursement program Isec. 7. ch.96. SLA 1990), the board may

only issue recommendations.

Although the Board developed the financial assistance regulations, the Department of
Environmental Conservation actually implements those regulations by physically processing each
applicant's request for financial assistance. This enables the Board to remain objective and
unbiased when a dispute arises. The Board is then tasked with resolving the matter in a prompt

and conscientious manner.

Fur Further Information Contact the Board o fStorage TankAssistance at (907)465-5219 or the
Department o f Environmental Conservation. UST Program, at (907) 465-5200.
The UST Financial Assistance Office Can Be Contacted at (907) 273-4542.
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Tank Assistance

The Storage

Fund ~ W hat is it all about?

* AN ENVIRONMENTAL CLEANUP PRO-
GRAM RESTORING ALASKA'S DRINKING WATER
SUPPLIES.

* Providing grants and loans to Alaskan businesses
to offset the high cost of environmental cleanups to keep
Alaskan businesses m business.

* APOLLUTION PREVENTION PROGRAM
FOR UNDERGROUND PETROLEUM STORAGE
TANKS.

* Providing incentives and grants to tank owners
and operators to upgrade or close their tanks to prevent
future leaks.

* AN ALASKAN BUSINESS ASSISTANCE
P-RQGEIAM,

* Providing relief to Alaskan businesses and
private individuals faced with the high cost of environ-

mental compliance.
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Inception in

Since Program

1991

* Qver S 106 Million has been expended or encum-
bered for financial assistance grants and loans.

* A total of 386 financial assistance requests for tank
tightness testing or site assessments have been funded.

* T75financial assistance requests for soil or ground-
water cleanup have been funded.

* B2 financial assistance requests to upgrade ranks
to new EPA standards and prevent future leaks have been
funded.

* S3 financial a-ststance requests to close out old or
unused tanks have been funded.
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The Storage Tank Assistance Fund

Board o f Storage Tank Assistance Department o f Environmental Conservation
410 Willoughby Ave. i ST Financial Assistance Unit
Juneau. Alaska 99801 5601 "C" Street. Suite 598

Anchorage. Alaska 99505

Phone <907) 465-5219 Phone (907) 275-4542
Fax (907) 465-5218 Fax ( 907) 565-6052



FISCAL NOTE

TATE OF ALA BILL NO. SB295

1904 LEGISCATIVE SESSION

Revision Dale: Deoartment Affected: Environmental

Tide: Orants/Loans for Storage Tank Owners , . Congervation
BRU: Spill Prevention and Response

aponsor genate Labor and Eommerce Committee Component: Underground Storage Tank
equestor  Senate Resources Committee
COMPONENT SERIAL NO. 107

Expenditures/Revenues: (Thousands of DoIIars%
ERATNGEXPENDITURES —— FY % FY % FY' 97 FY 3% FY 9 FYOO

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EgUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

[LAPITAL EXPENDITURES | | | | | |
CHAGEINREVENUES( ) 1 | 1 | 1

FUNDSOURCE

1002 Federal Receipt!
1003 GF Much

1004 GF

1005 GF/Prognun Receipt
1006 GF/MHTIA

Other
TOTAL
Kxtimen otany currant yaer (FYM) codl: S
POSITIONS:
ME

ANALYSIS:  (Attach a separate page if necessary.)

Prepared by: Bob Poe, Dirgctor . rru.srizza Phone: 4%%0
vision: Information & Administrative Services—  ~ . Date:

Approved by Commissioner ,
Aggncy' 5epartment of Environmental Conservation Date: 2/

k
PREPARERTO PROVIDE ALL. DISTRIBUTION COPIES TQ GOVERNOR'S LEGISLATIVE OFFICE
AF}-Eor urther |st%€utl|'ons|g%rmat|on, Iﬁe overnorNscEFgg|sE31t|veO ice

(REV 10/93) g:/asdir/fn94/sb295fh.xls Page 1 of 2






I WALTER J. HICKEL GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 400 Willoughbyavenuk
JUNEAU, ALASKA 90301-1700

OFFICE OF THE COMMISSIONER I 10053 BBa2754

May 23,1993

Gary C. Newman
1083 Earo Road
Fairbanks, Alaska 39712

Dear Mr Newman:

Thank you for your letter of May 4,1993, concerning the newly adopted Annual Water Administrative
Service Fee. | appreciate your taking the time to contact mo about this new fea and wiah to take this
opportunity to address your concerns.

This fee, in addition to many other new or recently increased fees within the Department, has become
necessary as the atata legislature has mandated that other sources of revenues be found to replace the
reliance of government's programs on general funds which continue to be reduced by the legislature.
Speddally, the Division of Water has seen a general fund revenue decline of 66% in the last 10 years,
causing the division to streamline its processes and move from a program heavily dependant on general
funds for operation to one relying on program receipts to make up a portion of its operating costs. Program,
receipts are collected from the benefidary ofa program and the funds collected are used to administer that
program.

In your letter you questioned why the Administrative Service Fea was sec at $60.00. The $50.00 fee is
viewed as reasonable for the services provided ‘and the revenues generated will allow us to continue to
improve the administration and management of Alaska's water resources,. It has been determined that the
collection of a fee of less than $60.00 is net economical, due to the cost of computer programming, sending
the bill, and processing the payment received. It ia also a fact that of the 3200 permits and certificates
subject to this fee not ail of them will receive $80.00 worth of work each and every year. Soma of the riles
will require hundreds or thousands of dollars worth of work while others may require only minimal work.
However, due to the incremental activity of the service provided and the infeasibility of charging for sach
activity, we have chosen a flat fee at the MINIMUM levaL

You olwa inquired about the exemptions to the fee. Exemptions were created because there is no benefit
to the state to impose this fee on other state agencies nor is Itin the state’s best interest to impose the fee
on an individual or group that has reserved water for instream flows to protect fish and wildlife and public
recreational opportunities for the public benefit. The exemption to the feo for domestic water use of less
than 1600 gallons per day (gpd) is based on the fact that time spent on administrative work associated with
domestic water use of less than 1600 gpd is, on the average, a lot less than on permits and certificates

1



issued for any large water use or water used for commercial and industrial purposes. Domestic water use
ia a very stable water use, owners don't change as often, type of use doesn’t change, location of water use
doesnt change, and the source of water is normally uncontrovendal dua to the small quantity of water
required and the fact that domestic water users are not normally located in areas where larger water uses
for commercial and industrial purposes take place. We purposely structured this exemption to include other
associated domestic water uses such as lawn and garden watering, domestic livestock, poultry, dogs, cats,
greenhouses, and other water-related household amenities.

In short, The Division of Water has structured this fee to be fair to the water users of the state, and has
taken into account the eixmomica of collecting a fee end exemptions to the fee that are justified. In fact,
of the 16,800 active water rights files approximately 12,600 fall under the domestic exemption.

Prior to the actual billing for the Administrative Service Pee, the Department mailed a notice to every
water user that was subject to the fee in order to obtain address corrections and to give the water user the
opportunity to amend his or her permit or certificate to show current water use, which in many cases
changed since the water right was issued as long as 20 years ago. Of the 3200 notices seat, over 600
individuals have tak™n advantage of the opportunity to amend their water rights or to notify the
Department that they are no longer using water or are using a public or community water source.

Baaed on your Certificate of Appropriation, your water use would be exempted from tho fee except for the
fact that it includes 2 acre-faet of water per year for irrigation of up to 4 acres of land. Your certificate
giveayou the right to use 651,702 gallon* of water from May through September or 4287.5 gallons per day.
In your case, we will be giad to grant a stay of payment until wb can cooperatively review your water use
and determine ifyour use fells under the exemption. | will have Jack Karin, Division of Water, Fairbanks
Office, contact you to make arrangements for the review.

You claim that the Administrative Service Pee is inequitable, discriminatory, and unsubstantiated by the
departments justification. | believe that the fee is not discriminatory and has been equitably charged to
those water users who are not exempted. The reason for the exemption waa previous explained, and all
other permit and certificate holders pay the saine $50.00 fee based on average administrative coat to the
Division of Water,

With respect to the $25 lata fee, this fee waa not written specifically as part of the Administrative Service
Fee regulations; it has been an existing regulation for years under 11 AAC 03.05.010<aX16). If the Division
of Water has the opportunity to amend regulations in the future, it will consider an amendment to add a

specific late fee for the Administrative Service fee. Tho fee will then be based an the coat to tho department
to administer and process the late fee as recommended by the Department’s Financial Services Section.

Thank you again for your letter.
Conpally,
Glenn A. Olds

Commissioner
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cc: Sic Davidge, Division of Water, Anchorage
Gary Prokosch, DivisionofWater, Anchorage
Jack Korin, Division of Water, Fairbanks m

93-500505W A



WATER MANAGEMENT FEES

WHY AWATER MANAGEMENT FEE ?

The State of Alaska is considering a water management fee fora number ofreasons,
not the least being a method for the state to recover the cost of managing Alaska's
water resources from the users of that resource. A water management fee has a few
other benefits that the Department feels make the overall management fee proposal
a complete management package. The management fee concept in addition to
management cost recovery, promotes the idea that water is a valuable natural
resource that is required by all Alaskans to fulfill their basic needs, such as for
drinking and bathing, but is also used for the generation of power (hydroelectric,
natural gas and oil), food (agriculture, seafood and other processing), timber, other
petroleum products, mining, and many other products and services used on a day-to-
day basis. These same water resources are used in theirnatural state to protect fish
and wildlife and their habitat, recreation, transportation and water quality. The
management fee concept may also promote water conservation. There are a number
of studies that show, as the cost of water increases, the use of water decreases. The
management of Alaska's water resource will also benefit the state's water rights
program by providing the opportunity to update many of its water right files by
eliminating those water rights no longer in use or by decreasing those water rights
where the totai quantity of waterisno longer being used. The holders ofthese water
rights will let the Department of Natural Resources know when they stopped using
water or are using less water than what was originally granted to them when they
receive their management fee notice each year. The updating of the water rights
system will help the water manager better understand the water use requirements
for specific commercial and industrial water users, sources of water in specific areas,
where water is used and what it's used for.

WHO PAYS ?

Individuals and commercial and/or industrial businesses who use Alaska's water
resources. In reality, it's not cost effective or feasible to charge all water users a fee.
It has bheen estimated to cost the state $50.00 to send and receipt a bill,so the lower
limit ofa management fee would have to be S50.00. |If the management fee is set at
$1.00 per 3cre foot of water used, no water user using less than 50 acre feet per year
would be charged. 50 acre feet of wateris equal to about 44,600 gallons ofwater per
day. The homeowner using an individual water system (well, stream, or lake), most
small businesses, community water systems (serving less than 90 homes), and placer
miners using a suction dredge smaller than 6 inches wouid not be subject to a
management fee. The larger water users (50 acre feet per year or more) would be
subject to the management fee. These could include commercial and industrial
businesses, seafood processors, public water supply, agriculture, mining, pulp mills,
oil and gas development, oil and gas processing and other large water users.
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February 18, 1994

Senator Mike Miller
State Capitol, Room 423
Juneau, Alaska 99801-1182

Dear Senator Miller:

The Department of Natural Resources, in response to Senate Bill Number 299 must oppose the
amendment to AS 46.020(h) limiting the Commissioner's authority to charge fees for services
rendered. The following information is presented in supportofour position,

One ofthe fundamental goals ofthe Department ofNatural Resources, Division of Water is to have
the use ofwater pay for its management. To use limited General Funds to pay for services provided
tojust more that 1,964 citizens who then receive a direct economic benefit from the service, seems
inconsistent with good public policy especially during thin fiscal times.

In the mean time, the Division of Water, facing over a 2,000+ water rights casefile backlog and
declining General Fund authorizations, is challenged to generate Program Receipts from
administrative services provided to water users. We have increased waterright application fees, as
appropriate, and anumber ofother fees directly tied to the cost ofservices provided. W e continue
to operate under the philosophy that the state is providing a unique service to a limited number cf
Alaskans and that those who directly benefit from this service, including the enhancement of the
economic value oftheir business and/or property, should compensate the state for at least a portion
ofthe costofthese services. In the face ofserious economic stress we believe this a prudent public

policy.

During the second session ofthe 17th legislature, at our request, the Governor introduced legislation
that clarified the Commissioner’s existing authority in assessing fees related to water. The legislation
introduced basically authorized the Commissioner to assess fees for the use ofwater and to sell water.
The authority to assess fees for administrative services is already well established in statute and
regulation. During a Senate Resource Committee hearing, Senator Steve Frank made a very
important point that was generally supported by members of the committee. Senator Frank stated
that if the Division of Waterwere providing administrative services, consistent with existing authority
in Title 46, appropriate fees should be assessed for those services.

In light o fthe reductions in Division of Water General Fund authorizationsin FY93, and the apparent
consensus ofthe Senate Resources Committee on better applying administrative service fees, the
Division of Water initiated an intensive review of all administrative services provided and identified
those that did not have an administrative fee assessed under current regulations (See Attached,
Administrative Service Fee Fact Sheet). The purposes ofthis fee were many. First, it would provide
significant new revenue for the state from the use of water that would, in part, pay for water
management. Second, it would encourage conservation. Third, it would establish a direct

relationship between the usg 4 fi 111 #i0 M I S*ITHi faetaltiS te ftfivItiStatutQrv anc*regulatory
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mandates applicable to wateradjudication and management. Fourth, itwould provide a mechanism,
with a monetary motive, to ensure the correctness ofour water management records.

Outofover 550,000 citizens in Alaska the Division of Water maintains about 16,000 active water
right case files. Outofthese 16,000 active files only 2,164 use water inexcess of 1,500 gallons per
day. The average single family dwelling in Alaska uses far less than 500 gallons per day. These
2000+ water users represent the following commercial sectors:

Fish processing Lodges
Public water supplies Timber
Hydroelectric Mining
Agriculture Oiland Gas

General Commercial
Industrial/retail/wholesale

In reviewing the specific services provided to these water users, it became apparent that
administratively it would be costly to assess a fee for every incremental service provided. The
alternative was to pool these service costs and assess a tiat minimal annual administrative services fee.
This approach recognized that some could pay for services not received during the billing period
while others could receive services that cost more than the $50 annual fee. This pooling approach
did lower the administrative cost ofassessing the fee, and we believe it is fair. A commercial business
being supplied water from the Municipality of Anchorage, City of Sitka, City of Fairbanks, or the City
ofJuneau, using 1500 gallons per day would pay an annual water hill of between $1200.00 and
$1800.00 peryear. We realize that this fee includes the cost ofthe water system infrastructure but
italso includes the costofwater management.

In promulgating the fee regulations, the Division of Water exceeded the standard public notice and
public hearing processes stipulated in the Alaska Administrative Procedures Act. In light of our
concern that legislative leaders be directly contacted during this process, the Division of Water
notified each legislator before and after the 1992 election (including those newly elected) ofthe effort
to establish an annual Administrative Services Fee for water uses in excess of 1,500 gpd.
Additionally, the Division presented the Administrative Services Fee to the State Water Resources
Board, which discussed itin some depth and detail. Direct interaction between the Division and the
Alaska Miners Association, environmental groups, state and federal agencies, and other groups took
place during the regulatory process.

In summary, the Division of Water received very few objections to the assessment of an annual
Administrative Services Fee for all significant wateruses (1,500 gallons a day or greater). As a result
the regulations were finalized, adopted, and put into effect on April 18, 1993, In an effort to notify
each water rights holder authorized to use 1,500 gallons a day or more, the Division of W ater sent
out a direct notice o fthe possibility ofthem being billed $§50 year. We specifically asked ifthey were
in fact the holder ofthe water right and ifthey used 1,500 gallons a day or more. This notice resulted
inabout 1,500 responses resulting inover 1,000 case file updates (ownership changes, new addresses,
and changes in the quantity ofwater being used).



To date we have received 351 voluntary relinquishments with atotal of91.3 million gallons a day
being given back to the state for reappropriation. This "new" availability ofwater to appropriation

is important in those increasing number o fdrainages in Alaska facing water supply limitations.

During the pre-billing process, we did receive some calls from legislative offices about the fee and
what we were doing, however in every case, to our knowledge, once we provided the material there
were no further questions. In addition to two legislative staffinquiries, a small number o fcitizens
raised substantive objections to the assessment o f a fee for services they had not paid for in the past,
did not understand they were receiving, or just refused to pay. Again, in the great majority o f cases,

out ofthe 2,164 assessed, when the information was provided, most water users agreed to pay the

fee.

Following corrections from the initial notice, the Division o fW ater issued its first billing for the $50
annual Administrative Services Fee. As anticipated, most large water users paid without comment
or concern as they have a pretty good idea ofthe level ofservice received for this nominal fee. Some
water users who failed to notify the Division ofchanges in water use during the pre-billing notice and
review came forward at this point with use changes and were removed from the billing file. Other
water users who initially objected continued to object although a few did pay in protest. At this point
less than 5% o fthe initial billing are in default and we expect many involve old ownership or address

data problems in our water files.

Total revenue, to date, from the assessment o fthe Administrative Services Fee in FY93 was $84,000
and is estimated to exceed $100,000 in FY94. These revenues provide the funding for almost two
adjudicators out of a total of seven. These funds are used as intended, to offset General Fund
reductions in water management programs and support our effort to reduce the 2,000+ permitting

c: se file backlog which is causing project permitting delays.

I f additional information is required please contact Ric Davidge, Director, Division of W ater at 762-

2294.



Alaska Department ol

NATURAL
RESOURCES

WATER RIGHTS ADMINISTRATIVE SERVICE FEE o
Division of Water «August, 1993

Why an Annual Administrative Service Fee ? The Annual Administrative Service Fee applies to all
permit (including temporary permit)and certificate holders exceptstate agencies and those domestic water
users who use less than 1500 gallons per day (0.0046 acre-feet/day) and instream flow certificate holders
where the reservation is for a public benefit. The annual administrative fee will help pay for the following

administrative services:
* Update waterrights on the state's status plat system for use by the public.

*Respond tocomplaints from the public, state, federal, and local governmentagencies regarding water use
and misuse.

*Administrative handling of complaints and appeals regarding the protection of prior water rights.

*Tracking of permits and certificates and the collection of specific data such as water use records, stream
gage data, well level records, well logs, and as-built plans and specification data base maintenance for

public and private use.

* Assist the Department of Law with appeals to the Superior Court on waterresource management issues
and water rights.

*Pre-project review and assistance prior to the submittal ofa waterright application (examples: AJ Mine,
Kensington, Fort Knox, Beluga coat, Silver Lake Hydro, Grant Lake Hydro, Tazimina Hydro, Viewpoint
Ventures Subdivision, Allison Lake Hydro, Golden View Subdivision, etc.). Work with the developer to
assure that water rignts holders are not harmed by the proposed development.

*Coastal zone management reviews for consistency determinations, to assure that the appropriation and
use of water is consistent with the Alaska Coastal Management Program .

Participate in site specific waterresource planning and review (state area and managementoplans; federal
land managementplans; wildlife refuge plans;recreation plans; KenaiPeninsula GroundwaterTask Force;

Fairbanks Groundwater Task Force, etc.).

*Conductorassistin hydrologic and wateruse data collection forspecific areas notrelated to a waterright
reouest but to an area of water management concern (Anchorage Hillside, Mat-Su Borough, Eagle River
Valley, Chena Ridge, Auk Nu/Indian Cove, Nikiski, Anchor Point, etc.).

*Waterrights permit and certificate computerdatabase maintenance and updates foruse by governmental

agencies and general public.
*Water rights permit and certificate record maintenance.

The fee has become necessary ZS the state legislature has directed the department to find other sources of
revenues toreplace general funds. The Division of Water has seen a general fund revenues decline of66%
in the last 10 years which has caused the Division of Water to stream line its proces&t.s and move from a
general fund operation to a program receipt operation. Program receipts are collected from the indn idViii
beneficiary ofa program ana the funds collected are used to administer that program for the benefit of tiio

water rights holder and the general public.

Why a $50.00 fee for the work listed above ? The $§50.00 fee is not unreasonable and the revenues
generated will allow us to continue and to improve the administration and management of Alaska's water
resources. It has been determined that the collection of a fee of less than $50.00 is not economical due to
the cost of sending and reiving a hill. It is also a fact that of the 3200 permits and certificates subject
to this fee not all of them will receive $50.00 worth of work each and every year. Some of the files will
require hundreds ofdollars worth ofwork while others may reuuire only minimal work. The fee helps pay
for the administrative, management, and technical assistance that the Division of Water can proride ifanil



when their assistance is required.

Why the Exemptions to the fee ? There is no benefit to the state to impose this fee on other state
agencies nor is it in the state's best interest to impose the fee on an individual, or group that has reserved
water for instream flows to protect fish and wildlife and public recreational opportunities.

The exemption to the fee for domestic water use of less than 1500 gpd is based on the fact that time spent
on administrative work associated with domestic water use, of less than 1500 gpd, is on the average a lot
less than on permits and certificates issued for larger domestic uses and any commercial or industrial water
use. Domestic water use is a very stable water use, owners don't change as often, the type of water use
doesn’t change, location of water use doesn't change, and the source of water is normally uncontroversial
due to the quantity of water required. The Division purposely structured this exemption to include other
associated domestic water uses such as lawn ana garden, domestic livestock, poultry, dogs, cats ,
reenhouses, and other water-related household amenities. In addition, the water well log data obtained
rom the many domestic water users is a valuable source of hydrologic information that is incorporated into
a statewide data base shared by state, federal and municipal agencies and used by the public and private
sector. Ifie cost of this type of data collection, if it were not collected through the water right applications,
would cost many times more than what would be collected through an administrative service fee. The
additional cost to the domestic water user might cause the water user to not file for water rights, and the
source of this valuable data would not be made available as cost efficiently as under this approach.

In short, The Division of Water has structured this fee to be fair and responsible to the large water users
of the state and has taken into account the economics of collecting a fee, with exemptions to the fee as
justified.

Where can | get more information? More information about water rights is available in the
Department of Natural Resources' "Water User’s Handbook", and from fact sheets on Glacier Ice
Harvesting, Instream Water Resexwations, Dam Safety, Federal Reserved Water Rights and the

Water Resources Board. Copies of this information and application forms are available at the
offices listed below. Applications should be submitted to the regional office located in the area of

the proposed water use.
Department ofNatural Resources
PUb|IC Informat|on Center
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Gary C. Newnian

1083 Esro Road
Fairbanks, Alaska 99712

(907) 488-2001

June 9, 1993

Glenn Olds, Commissioner
department of Natural Resources
State of Alaska

Juneau, Alaska 99801

Dear Commissioner Olds,

Thank you for your letter of May 23 regarding the water rights
administrative fee (93-500505WA). I appreciate the additional
clarification and the willingness to have the Fairbanks DNR office
(Jack Kerin, Div. of Water) contact me regarding how we might
alternately structure our permit, I also appreciate the
willingness to consider the “edification of the amount of the §23
late fee.

I must say that, after reading your letter, T thought your letter
helped make my point that the $33 fee was 1inequitable. You stated
in part:

"It. has been dotermin-.-:d that the collection of a fee of less
that $5C is not economical duo to the cost of computer
programming, sending the till, and processing the payment
received.”

This sounds that the bulk of $30 charge 1is just for ascourting
fur the $50 charge. IfT this :s the case, it defeats the purpose.

You further stated:

"It is also a fact that, of the 37.00 permits and certificates
yuV’ect to this foe not all of them will receive $50.00 worth of
.»>: aac.h and every year. Some of the files will require hundreds
of thousands of dollars worth of work while others may require
only minimal work. However, due to the incremental activity of
the service provided and infeasibility of charging for each
"Hde=vity, wc have chosen c¢c flat foe- at the minimum level.*"

If you have 3700 permits at -=3h, you will receive $luc,COu
income. Apparently, with ojm-"cr much of that income used up 1in
just billing for the fee, ths not income 1is much less. IT some

r.ermlts can cost substantial sums 1in the hundreds of thousands cl
dollars, es yen state, you don"t come close to recovering what you
spend. However, logic; would suggest that it ought to be fairly"
easy to differentiate between the large permit users and these
"rat require only minimum activities, For example, 1if you have a
=W permit for the Ft. If.no/ gold mine, there will obviously be

= pbstankial work for the civision of Water, as opposed, in my

.use. to the water use from irrigation of a small farm. This 1is
whsre T must raise the issue of equity.
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While some folks decry government as wasteful, senseless and
unnecessary, | have always believed in the public good that
government can ar.d should offer. However, this particular iscue
of which r became aware can only reinforce those who support the
former view. I have also wanted to believe “that an individual
voice of reason can make a difference, which keeps me involved in
issues of my community,.our state and country.

Thank you for once again considering this issue, I wish you luck

in your future endeavors when you leave Alaska.

Sincerely,

/ Vd_ C
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Alaska ;8>tatc legislature

SENATOR W hile il JiniCiiii
MIKE MILLER Stale Capitol
P O Box b5CI94 Juneau. Alaska
NOith Polo. Alaska 99705 99801-1182
(907) 488-0862 (907) 465-4976

Scnalo Dir.tnct O
Senate

SPONSOR STATEMENT
SB 299 - Repeal of Administrative Service Fee for W ater

Senate Bill 299 would repeal the statutory authority of the
Department of Natural Resources' Division of Water to charge an
annual administrative services fee for water permit and water

certificate holders.

The statutory authority for administrative service feesand for water
rlghtS appllcatlon fees nas been inexistence since the  1960's.

Implementation of that authority began approximately two years

ago. The Department also received statutory authority from the
Legislature in 1992 to charge a Water conservation fee, for which
requlations are being proposed. The draft regs for the Water

conservation fee (charged for removal of water from a hydrologic
unit) propose a graduated scale based on the level of acre-feet of
water to be removed. The Water rights application fee is a one time
charge, and is also on a sliding scale based on the amount of water to
be used. The administrative  servicesfee is & flat $50, charged
annually. Users of 1500 gallons per day or less are exempt aswell as

state agencies and non-profits.

Approximately 2000 users are currently being charged the
administrative services fee, generating about $100,000. Preliminary
research into the reasons for this fee has prompted the introduction,
of SB 299, While $50 can be considered nominal by most standards,
the justification is questionahble. Administrative services that result
in some tangible benefit to the wuser, such as adjudication of a water
right, may be legitimate and in certain cases would probably warrant

a fee significantly higher than §50. But for water rights holders
gither not yet wusing their water or not receiving a specific service,
the fee appears unjustified. Il would bring into question the

appropriateness of charging an annual fee of each water user (of
over 1500 gallons) when, according to the Department, the fee s
covering substantial services for some while not providing any

services in particular for others.

| appreciate the committee's consideration of Senate Bill 299.



FISCAL NOTE

STATE OF ALASKA BILL NO. SB299
1994 LEGISLATIVE SESSION
Revision Date: Original Dept Affected: Natural Resources
Title: ‘An Act providing that tho commissioner of natural ORU: Resource Development
resources may not charge or assess a general administrative...* Component: Water Development
Sponsor Senator Miller
Requestor Senator Miller Component Serial No. 916
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FYQ97 FY98 FY99 FYO0O0
PERSONAL SERVICES (9P0)
TRAVEL (5.0)
CONTRACTUAL (5.0)
SUPPLIES (5.0)
EOUIPMENT (5.0)
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTALOPERATING (110.0) 0.0 0.0 0.0 0.0 0.0
CAPITALEXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES (1005) (110.0) (120.0) (130.0) (140.0) (150.0) (160.0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts (110.0)
1006 GF/MHTIA
Other
TOTAL (110.0) 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY94) cost; § None
POSITIONS
FULL-TIME -2 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page it necessary)
If this bill Is enacted, the reduction to the FY95 operating budget Is outline above. There would be no
further reductions to ' operating budget in future fiscal years, however, there would continue to be
a lost revenue stream. attachment for further analysis.
Phone: 762-2575
Division: Water o A N Date: 18-Feb-94
Approved by Commissioner:  / )Mj
HamyA. Noah AR Date: 18-Fob-94
Agency: Natural Resources” / /
PREPARER TO/PROVID'E{'ALLD’\ JSLATIVE OFFICE
(SB299XLs Huv j/ia-twi For Pago t of 4

FISCAL NOTE: DAR
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}(J WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES ﬁDWI L%

OFFICE OF THE COMMISSIONER FAX:

December 20, 1993

Duncan C. Fowler
State of Alaska Ombudsman
P.O. Box 113000
Juneau, Alaska 99811-3000

Dear Mr, Fowler:

| appreciate the opportunity to comment on your Preliminary Finding and Recommendations
concerning Ombudsman Complaints AO93-4506 et al. about the state's Oil and Gas Lease Sale
78. | consider the oil and gas leasing program to be of critical importance For the economic well
being of Alaska. The Division of Oil and Gas's current lease sale preparation process
demon.'trates chat the division is very interested in obtaining pubiic input prior to making a
decision whether or not to hold .1 sale.

From the time at. area is proposed for leasing there are no less than three calls for comments
(designated C I, C2 and C3) issued by the division to those on its mailing list, for the sole
purpose of obtaining data and information about the area. These calls for comments are mailed
to govemmenr agencies, legislators, the media, and organizations and individuals who have
expressed a desire to be on the division's mailing list. Information received by the division as
a resn't or these calls for comments is used in preparing the best interesc finding, in accordance
with AS 35S 05.035. Ln addition to these calls for comments, a preliminary' best interest finding
is issued for public commenc three months prior to the final finding. The public is then given
30 days to commenc on this document. Concurrent with the issuing of the final finding, the
division mails out a sale announcement, which is given the widest possible distribution. Tuese
five public notifications of proposed sales take place over at least a two year period.

Additionally, supplemental calls for comments and notices are sent out when necessary.

This is why | am most troubled by your report. Division staff have gone well beyond what the
law requires; this you acknowledge in your report. But you also go on to say that the division
is being “unfair" to the public. It is apparent to me that what this report is really saying is that
the law is unfair. In all fairness, this report should make it very clear to the reader thac it is the
legislature, not the division, that is responsible for establishing and funding a fair public
notification procedure.

My comments on your report consist of four sections: the first corrects factual errors and notes
what | believe to be important omissions of information; the second discusses misconceptions |
see in the. three allegations; the third is my response to the eight recommendadons, and their
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effect on the division's budget; and the fourth, general conclusions. In addition, as an appendix
to this letter, | am including an analysis of your report (hat was done at my request by the
Attorney General's Office.

Before proceeding | would like to make a general comment about the report's structure. It
appears to be criticizing the division instead of the framework within which the division has been
given to work. Throughout, the division is criticized for not meeting your subjective, standard of
fairness, yet in the Special Comments section it is applauded for its efforts to go beyond the letter
of the law. | would like to see this section placed at the beginning of the final report so that the
reader will understand, up front, that the division in fact did exceed its staturory requirements in
all cases, and that it has adopted policies, at its own initiative, which are intended to increase the
scope of its public nonces and to engender greater public purricipation in the lease sale planning

process.

l. Factual Srror3 and Omissions:

P. 2; Legal Authority, Paragraph A: Thu? last sentence states that: "tn other
words, statutes* requite the department to give public notice only once prior to
holding a lease sate — 30 days before it issues the beat interest finding." The
statute actually requires two public notices for each lease sale — one at iejst
30 days before It issues the best interest finding and a second at least 30 days
before the lease sale itself is held.

Paragraph 5; The five-year plan does not state the
location of tracts to be offered in a proposed lease sale, only the general area
proposed for leasing. Specific tracts are identified much later in the
evaluation process once land title, environmental and socioeconomic factors
relative to the potential sale area have been evaluated.

P. 3; Call two and the supplemental call. Paragraph 2: The date for the close
of the comment C2 period was stated to be September 1, 1991. The comment period
was extended to April 30, 1992 ir. the supplemental Cali for Coi.uucnts dated
October 22, 1991.

P. o Compliance with the scacucory notice requirement: The division also
published a copy of its public notices in the Aiastca Administrative Journal.

f. 5; Public Searing: Approximately 80 people attended the hearing; 27
testified against the lease sale, two testified in favor.

The final consistency determination and best interest finding: Tt should
also be mentioned that there was no request*, fnr elevation to the director of the
final consistency determination by any of the affected boroughs, municipalities
or state resource agencies.

The director and the commissioner do not issue final findings concurrently. The
director issued the final finding and the commissioner concurred with that
finding.

The Complaints, Paragraph 1: The division did not hold a public hearing;
the Kenai Peninsula Borough held its own hearing and, under AS 38.05.946, the
commissioner's designee (In this case, personnel from the division) attended the
hearing. Again, of the 80 in attendance, 27 testified in opposition to teasing,
two testified in favor.

P. 7« Oil and Gas pirector Jim Eason, Paragraph 1; Letters to industry
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requesting nominations are sent every two years. Xndu3try comments are evaluated,
with tho division's own geological and geophysical data.

The statement that the division never increases the sale area, unless the acreage
ia exempt is not, strictly speakiny, accurate. Exempt additions are made only
within tho two year window prescribed under AS 38.05.130(C). Nonexempt acreage
can be added at any time prior to the two year curort.

Paragraph 3: The commissioner has 10 days in which to act on
a request for reconsideration, if filed on the 20th day after the release of the
decision. According to 11 AAC 02.020, a decision for reconsideration must he
made within 30 calendar days after the date of delivery of the decision.

Paragraph 6: For one of the two sales cited in thia
statement, Sole 75A, the entire aurface estate was owned by the Kuukplk Village
Native Corporation. Thi3 private land owner was on the division's mailing list
and was notified of each step of the lease sale preparation process.

Paragraph 7; The statement that ‘the division is sued over
nearly every lease sale" is inaccurate. Since September 1935, the division will
have neld 28 oil and ga3 lease sales (including Sale 78) . Of these, the division
has been 3ued over only six-- Sales 50, 55, 74, 57, 75A and 78, roughly a quarter
of the sale3. The litigant for Sale 71 was a private individual, and the case
was eventually dismissed by the Court. The litigants for Sales 57 and 75A are
attempting to reach an out-of-court settlement with the state.

P. 8; Division sola manager Jim Hansen, Paragraph 2: There has been only one
division director since 1986. Commissioner Heinre added two tiers of townships
south of the Seward Base LIn-a. Division staff prevailed upon Commissioner Heinte
to add three additional township tiers below this line, not at industry's urging,
but based on industry nominations of acreage to be included in a lease sale.

Paragraph 3: A set of map3 was also sent to the Mat-3u
Borough and the Municipality of Anchorage.

P. 11; Comments from the environmental community, Paragraph 7: It should bo
clarified that the legislature only designated the offshors portion of Xachcmak
State Park in its determination of lands which may net be offered for oil and gas
leasing. The onshore portions, originally included in the oaie, do not catty any
provisions that prohibit leasing.

P. IS- Fairness, Paragraph 2: 71ns -18 tracts withdrawn included both private and
state-owned land.

. Allegations:

Your report addresses only the period after issuance of the preliminary best
interest finding Cor Sale 73, and concentrates on the fact that the division did
not individually notify each property owner who might be affected. However, the
division solicited public comment numerous times during the years preceding this
proposed sab', The sale was added to the five-year leasing program in 195C. In
October 1999 the division aoked for comments on this proposed addition. In
February 1991 a call for general comments was issued, a supplemental call for
comments waa issued in October 1991 when the luwer Kenai peninsula acreage was
added, and a request for specific socioeconomic and environmental information was
issued in October 1992. AIll of these requests for public comment went to tne
individuals and groups who had previously requested to be on tne mailing list for
Cook inlet 3aies, or wno had been added to the list at the division's behest,
such as Kenai Peninsula fishing organizations. After issuance of the preliminary
best interest finding in July 1993, division staff attended a public hearing in
Horner and a meeting in Ninilchik. Additionally, nirectoc Eason and | held
informal meetings with residents of Horner and Konai. At the request of Konai

3
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Peninaula Borough Mayor Don Gi.lman, staff from the division as well as the
Attorney General's office met with concerned property owners in NikiSKi in
December. The division believes that its efforts to obtain public comment on Sale
78 were extensive.

The division ha3 instituted the policy of distributing its largo tract map? free
of charge to municipalities and boroughs within sale areas. These mops will then
be available to members of the general public who desire more detailed
informati on on the land being offered for lease than can be shown on the 9-1/2
by 11 inch maps included with notices of sale.

1. Recommendations

Your report has been useful from the standpoint that it ha3 caused us to review
the division's Leasing procedures to determine wnac stepa can be taken now to
increase public awareness. Operating within today's fiscal restraints, the
division ha3 already begun scheduling public hearings in local communities and
will be utilising display ad? in statewide and local newspapers announcing cello
for comments and notices for upcoming sales. In addition, the department has
recommended modification of Title 38 that will allow for more flexibility in tne
3aie scneduie.

Recommendation 1; Placing the five-year plan notico and comment proce33 into
statute: This wouia lock the division into procedures that it may naed to change
in the future, particularly it declining oil revenues result in budget/staff
cuts. Typically, the early notices given by the division draw few comments.
Substantive comments are generally given only after the preliminary best interest
finding has been published, and mitigation measures nave been proposed. The
mailing |;*t for each sale area is extensive, and includes the names of people
who have commented on earlier aaie3. Everyone on the list is sent all notices,
includi ig the early notices.

Recommendation 2; Publishing notices as display ads: The division's contractual
services budget for the Leasing/Evaluation project was 3153,300 in FY '93. The
amount of money actually allocated for advertising oil and gas lease sales was

roughly 512,000, or Ih of the total. In FT '92, the division's leasing staff
worked on 13 oil and gas lease sales and publication of the five-year oil and gas
leasing program. The division issued 21 separate informational mailings

including two Cls, two C23, five CJs (including supplemental®) , three preliminary
notices, and nine sale notices (including supplemtntals). with the reality of
the division's current allocated funding of contractual money, it will not he
possible to run display ads to the extent recommended in your report. In order
to adopt this recommendation in it3 entirety, the division would be required to
seek a substantial increase in its annual contractual services budget from the
legislature. Considering the economic realities, it i3 unlikely an increase in
funding will be granted.

Within the constraints dictated by allocated funding, rhe division will be able
to increase its level of public notification. Publications of public notices for
calls for comments or a limited number of display ads running cone."-rently with
legal notices in local papers can be accomplished by stretching existing
financial resources. These additional advertisements would only bo accomplished
when and where the division deemed it necessary and prudent, and if funds are
available. The division will also 3trongly encourage local governments to
advertise proposed lease sales in an effort to gather comments and to identify
concerns of local residents for the formulation of their official response to the
proposed sale.

Recommendation 3; Wien respect to your recommendation that the preliminary
finding comment petiod be extended to 90 day9, a morn flexible and preferable
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alternative would be passage of the department's bill to allow a lease sale to
be postponed longer than 90 day? after thi? quarter in which it i? scheduled.
While an extended comment period might bo advisable for controversial sales, it
may not be necessary for nor.-controveroial sales. raooage of this legislation
will give the division the ability to extend public comment periods without fear
that a sale will have to be postponed for two yeaca. Amending the statute to
extend the comment period would apply to all lease sales, even ch03e that do net
generate public opposition.

Recommendation 4; individual letters to all private iandownet3 of record: The
considerations m responding to this recommendation are similar to those raised
in response to the second recommendation, in that the legislature is the only
body that can change state law and allocate sufficient funds for the associated
costs.

You should be made aware, however, that the costs of oven a bare bones program
may still be prohibitive. As referenced in your report, the division haa already
performed an analysis which assesses costs for sending notices via certified
mail, at each step c£ the lease sale process, to all land owners *affected" by
a sale. For Sale 78, this ar.aiv3i3 indicated that the personal notification
costs would have been close no 52.9 million’-. The division currently holds from
three to seven oil and gas lease sales per year. Even adjusting for the fact
that net ail 3ales involve the complex land ownership issues found in the Cook
Inlet ba3in, the annual costs would still be significant, and would likely exceed
the division's entire operating budget.

If, as your report suggests, the division were ho send all not.ificatjona by
regular mail2 and limit personal notification to known affected proparty owners
at the time of the third call for comments, notice of intent to issue a best
interest finding and the notice of sale, anticipated coots could be reduced by
approximately 77~. However, Chi3 would still require an estimated expenditure
of at least 5690,000 in FY '95 in addition to the division's existing notice
C03Cs..

Even if the legislature were to authorize and fund this recommended notification
procedure, the ability of the division to accurately identify affected landowners
and effectively notify them is still questionable. The division's capability to
know who i3 to be notified is limited by the accuracy and accessibility of
records at local municipal platting and recorders offices. F.urrenrly, only the
Kenai Peninsula Borough has the computer capability to sort land records by legal
description to determine the corresponding property owners. Because of this
limitation, the manual effort to determine who ahould be a recipient would be
Herculean at best. Property ownership changes on a daily basis; the only way to
ensure that notification is sent to those who need it would be to not-fy everyone
within affected borough or municipality service areas.

Aside from tne legislature's responsibilities and <costs ror personal
notirication, | have several concerns with this recommendation. First, it
appears to confuse the public's right to notice regarding disposal of publicly
owned natural resources and the legal relationship between the surface and the
subsurface land owners. The state clearly fulfills its responsibility under the

‘Those costs were determined assuming that the title information would be
supplied by the municipalities and boroughs. Additional laud research by the
department would significantly increase costs.

Certified mail way the preferred method of the two members of the
legislature who originaLLy proposed the requirement.



constitution and state law in providing the public notice of its planned oil and
gas lease 3ales. This recommendation, however, suggests that because the state
is the lessor of the under'!'y’eg mineral estate, it owes some higher standard of
notification to overlying surface estate owners than to other, private
landowners. Nowhere in state, federal or common law is this right to e:;tra
notification, CKprcaaed or implied. The intent of the public notice clause of
the state constitution is to provide all state residents with an equal
opportunity to become Involved in the decision snaking grocess regarding publicly
owned resources. To allow certain property owners separate and additional
personal right of notification would give them .inequitable influence in the
process and may violate Article Eight, section -7, or the state constitution.

Second, this recommendation lacks a clear or realistic definition of to whom
personal notifications are to be 3ent. It make3 several statements attemptin

to define groups of property owners that should receive notice, though eac

effort decinea a potentially "different group. The recommendation did appear to
limit itself to property owners who had ‘orogerty directly over the oil and gas
estate to be leased. However, it could be argued that owners of property
adjacent to, or even in close proximity to, lea3e tracts might be affected by an
oil and gas lease. Then it would also be reasonable to argue that these propert

owners have a similar right of notification. Therefore, if persona

notifications are to be sent, the only prudent and fair position would be to err
on the side of caution and send notification to the largest set of potentially
affected orocerty owners within the leasing area, rather than the smallest.

Lastly, local municipalities and borougr.3, the most obviously qualified and
prepared nrganirations to he involved in an}ll_ personal notification effort, are
in no way addressed in the recommendation. Those local governments possess all
tho information regarding tho existence of private property within their
boundaries, 33 well as the ownership, use, and existence of sensitive issues that
might exist within the communities. They were also organired as political
subdivisions of Stats yOvcl luileut. with the [I'ts-OQilsibilitv of providing ICCal
services, Including che assessment of local citizens' concerns regarding
government, actions within tne municipality and borough, borders. Any program to
provide personal notification to local property owners must involve these
governmental bodies in order to be economical and effective.

Recommendation 5: Require department to hold public hearings: AS 35.05.9*56
requires municipalities, boroughs, or regional corporations to hold hearings on
DNR disposals, and the commissioner of DNR is required to attend those hearings.
There i»a concern within rhe division t-hat -equiring rh* department to al<.n hold
public hearings could result in unnecessary multiple hearings in certain
communities VS alleviate this possibility tho deportment will bo contacting tho
local governing bedie0 to propose o jointly-held public hearing prior to each
lease aCtie.

Recommendation 6; Revision of availing list. The division rarely revises its
mailing 'tat and dors so only to remove recipients who are no longer Interested
in receiving information or w.030 addresses are no longer valid. The division's
budget is limited and thisis .ne periodically in oraer to be fiscally
responsible.

No recipients are removed from the mailing list until after the division has

first sent a lettei asking whether they wish to remain on the list. If they
declin**  or if no response isreceived, then the iun* is reviewedfor possible
rwmov.,1 if the unresponsive recipient has toon actively involved inthe sale

review process then that name remains on tho list.

Also, the division works year-round preparing for @ number of oil and gas lease
sales. Calls for comments,notices or supplcmunt.il mailings aresent tu
recipients on a regular basis. one could argue that any time during the year
is always right before an important mailout. hat being said, tho division will,
to this best cf its ability, avoid editing its mailing lists immediately prior to

6



what it considers to be important information mailings.

Recommendation 7; Ensure comment period does not fail during ma%or commercial or
subsistence harvest period: The division has taken the step of schedulin
future Cook inlet saxes in July. Tne preliminary best interest finding ?PBIF)
would then be available in January, with the public comment period ending i?
February. There are three lease 3ales per year scheduled foe the months N
April, July and November. These months were selected in order rn spread out over
a number of months the staff workload involved with administering state_ leases,
thICh |hncludes such art ions as collection of rental foes, approval of assignments
and others .

Since the F3IF is made available approximately si.: months prior to each sale,
comment periuda for the April and November 3ales would occur during
September/October and May/June. For the North Slope and beaufort Sea sales,
these time periods coincide with the subsistence harvest of bowhead whales,
caribou and 3eals. The only times Natives on the North Slope are not involved
in some form of subsistence harvest is from December through February.
Therefore, it the division accommodates commercial fishermen in Cock Inlet, it
will not be possible to schedule sales around subsistence activity in other
regions of the state.

Recommendation 8; Provido tract mapa to affected communities: This
roccmmendateon ask3 that the division make every effort to occ that tract map3
are easily available in affected communities. The division has alread

implemented a program of providing local boroughs and municipalities wit
preliminary and final copies of protraction diagrams (3mall 3cale tract maps).
The $50 fee for these maps will continue to be waived under 11 AAC 05.010(c) F3%
Additional funding would need to be provided by r.he legislature before the
division would be able to provide these maps to every potentially affected
community.

Further, the division has contacted local boroughs regarding rhe pr.i-.'hi I'!ty of
providing tract location information early in the leasing prncp.ia in that the
E!ant’ng offices can_incorporate tract boundaries on their computer databases.
ocal governments with platting authority would then have the capability of
producing composite maps allowing oil and (I;ar tract: ir. comparison to local land
use and ownership patterns. This would also provide the local governments with
the information needed to etfectively gather residentsl comments for formulation
of the borouuli's response tu the division.

IV. Conclusion.

A major consideration whion this report fails to address is the role local
government, should have in informing its residents of proposed leasing activity,
the boroughs and menicipalitxes are fully informed of lands t be included in a
lease sale, and are involved throughout the decision making process. Both have
easy access to vast amounts of cultural information such as local landmarks,
roads, platting and ownership rhar. would presently he difficult, if not
impo?0ihie, for Che division staff to acquire In order to produce maps. And, as
tho local land management expect;, their ctacfa are aware of sensitive local
issues and of land status. It should be remembered that borough and municipal
government- were, in part, established in order to act as an intermediary between
the local ueaidents Oi.d atalc government.

In summary, i believe the complainants’, as well as your recommendations are
misdirected. The division has gone beyond the statutory requirements and is
maxing every effort to involve the public. It has consistently sought to

increase pubLie participation, notwithstanding a declining budget, and it has on
its own initiative expanded the ty]pes of notice given, as well as rhe frequency
of those notices and sale-related findings Those facts dn nor support finding*
of unfairness. Mowovor, should they b« found to b« unfair, tho conclusion that
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must follow is that the law is unfair. You cannot have it both ways. You eaufioL
find that the division has exceeded the requirements of the law, but that it mu3t
do yet more in your view to be fair, without concluding that the legislature is

unfair. Necessarily, that result would lead to your redirecting your
recommendations to “the legislature, where they properly belong. As
Represent-.-11iv* Kay Brown said, *In determining what i3 " fair' look first to the

statute. Tt establishes the legislature's policy. If people don't like it,
they should complain to the legislature.”

As to whether the division's notice and comment process provides for meaningful
public participation in the lease sale process, the facto speak for themselves.
The notice was certainly effective in generating the requests for the Ontudoman
review; it was eqﬁally effective in mobilizing 30 local residents to attend the
hearing held in Homer, as well as a greater number of residents at the later
hearing in Ninilchik; and it was effective in eliciting the numerous letters and
phone calls to date to the division, the Commissioner and the Governor'3 office.
It was also effective in that those comments led to the withdrawal or numerous
uplands f.rarta near Homer, the adoption of additional mitigation and Terms of
*ala provisions in the Final Finding, and other outreach efforts in response to
pi blic concern. ‘'Jndor the circumstances, it  difficult to make the case that
the process hao not encouraged public participation in the lease planning
process,

By it3 own admission, the ombudsman's Policy and Procedures Manuel at 30-10 3>
defines unfair as:

> ...implies that the act was violative of some principle of justice...’
Nevertheless, the report charasterizes the division's actions as 'unfair™ without
defining the principle(s) of iu3tice supposedly violated.

In its discussion of fairness, the Report notes '...Until the division released
its preliminary finding, all but one of the complainants was unaware of the
division's plans to hold Sale 73. This suggests that the division's efforts at
bread public notice, however much it exceeded the statutory minimum, failed to
reach a large iegv.ient of the public.” Based upon this premise, the Ombudsman
then determined the division's notice to be inadequate, and therefore, unfair.
However, the premise is Lmplv unfounded. wunless the Ombudsman car. demonstrate
that it receiver: complaints from a'IargLe segment of the public”. It cannot infer
that a large segment was unmrormed. The 21 complaints received by the Ombudsman
cannot b e characterized as a *large segment” relative to the total number of
private landowners throughout the sale area. Unless it can demonstrate such a
relationship, it cannot support the conclusory statement that ’ ...surface owners
uere therefore deprived of an opportunity to cement on the proposed action.”

In discussing whothor the division acted “fairly™ in encouraging public
participation in the lease sale planning process, the Report considered tne
statutory proviaionj governing the holding of hearings, r.otec that requiring an
affected community to request o hearing indicates a bias in favor of the state
over the public "and concluded ‘This is improper.” Tho propriety of chat
requirement is a matter of legislative policy. The legislature explicitly choso
that scheme When It enacted the statutes governing oil and gas leasing. The
Ombudsman cannot sustain a finding that the division is unfair tor implementing
the statutory scheme”yn-rdTrume legislature has adopted.
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Dunca.-i C. Fowler
Ombudsman

P.O. BOX 113UUO0
Juneau, AC 99911-3Q0C

Re: Investigative Report Oil & Gas Lease Sale 78
Dear tfr. Fcwler:

At the request cE the Department of Natural Resources
(DNR), the Department of Law has reviewed your preliminary
investigative report concerning Oil and Gsa Lease Sale 78 (Lower
Cook 1iInlet) and DNR'3z response to your report. After reviewing
these documents, we concur with DNR's evaluation and comments, Vle
also feel, however, that jr, is necessary for us to actaress further
your preliminary report's discussion of the Title 38 notice
requirements. Owverall, the (structure of your preliminary report is
misleading. your report obscures the fact that r.ct only did DNP.
fully comply with the notice requirements as set out in the
statutes, but that DVR in fact went far beyond those requirements.

Pursuant to Alaska Statute 38.05.945(b) , DNR js obiigated
to provide notice of its intent to lease lanaG for oil and gas
exploration and development at least 30 days before the lease oale
by "publication in newspapers ot statewide circulation and in
r.owcpaptra of general circulation in the vicinity of the proposed
action.” AS 38.05.945(b). Additionally, DNR must provide notice
in one or more of the following methods:

(1) publication through public service announcements
on th-a electronic media serving the area affected by the
action;

(2) posting in a conspicuous location in the
vicinity of the action;

(3) notification of parties known cr likely to be
affected by the action.- OR

(4) another method calculated to reach affected
persons. A notice shall contain sufficient information
in commonly understood terms to inform public of the
nature of thy action, and the opportunity of the public to
comment on the action.

ro.etLM
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PS 38.05.545(b) (Emohaaie added)

As noted in your preliminary report on page four, DNR
fully complied -with the requirement? eat out in AS 38.05.545(b).
DNK complied with the statutory notice requirements by publishing
notice in local and statewide newspapers, in addition to the Alaska
Administrative Journal. Additionally, DfR chose to provide notice
by not only sending a public service announcement to statewide and
Local electronic media, but by (I) providing local postmasters and
libraries with notices for conspicuous display; (2) sending notice
Of its intent tu lease the Sale 79 acreage to all government
agencies m theaffected area including the mayors, borough
representatives, and legislators,- and (3) sending notice of its
intent to state and federal agencies, companies, groups and
Individuals on it a maiiina lict maintained oursuant to 11 AAC
88,150, in addition to those requesting a copy or responding ’to
previous calls.

As your pi'eliminary report tacitly acknowledges, DNR
fully complied with che statutory notice requirements. We feel,
however, that the structure of your report obscures thic reality
and, in fact, Planes DNR for any perceived problems, by continually
criticizing DNR for being "unfair." This is the fundamental
problem with your report, and to correct it we recommend that you
restructure the report to: (1) identify the concerns raised by the

complainants; (2 outline the legislatively enacted notice
requirements; (3) explain that DNR fully complied with those
requirements arid give DNR credit for fulfilling its obligations

under the law; and () present your "recommendations” as suaqgested
legislatives initiatives which th*s complainants are free to direct
to their legislators.

Your final report 3hould make it <clear that the
legislature, not DNR. is responsible for establishing statutory
notice rcquirener.*:S and providing the funding to fulfill those
rcquiiemeuto V preliminary report, ?s written, misleads by
suggesting r.h ft has some tout oi ever the creation of statutory
requirements ar.d allocation of me lev, in the interest of fairneou,
we trust you will correct this problem in the final report.

Finally, we must respond to a misquote of Rarbara
Fullmer, one of the Assistant Attorneys General with whom your
investigator consulted. On page nine of your preliminary report
you quote Ms. Fullmer as saying that "the subsurface’s dominant
statue allows the state not to give notice to surface owners about
actiens effecting the oubeurface. 'The issue cE notice is so moot
it dcesn't come up.’"

Ms. Fullmer specifically recalls telling your
investigator that when the estates are severed, no need exists to
notify tho other estate owner about transactions that do not affect
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the other estate. For exampxe, leaping or selling of mineral

rights does not affect the surface estaLe. Me. Fullmer provided a
copy of an article discussing surface/mineral estate™ owner
dicputes, showing thp type of issues which require notice (leasing
ot title transfers not being one) and even referred your
investigator directly to AS 30.0S.130, which provides that when
rights are exercised (i.e., when dirt is moved and the surface
aerate is actually affected), the surface owner muse not only be
notified, but reasonably compensated for all damages sustained by
reason of entering upon tho surface estate. Your report tails to
discuss with any significance the turface/mineral estate
relationship with respect to leasing or transfer of title to either
estate. Moreover, although Ms. Fullmer acknowledges telling your
investigator that the issue is so moot that it does not even come
uo in oil, gan or mir.ir.g law, the "it" Ms. Fullmer clearly was
referring to was LEASING or title transfers, not just any action
affecting the mineral estate.

We hope you will consider seriously our suggestions, as
well as those oubmitted bv Ptfw, when preparing your final report.
If the Department of Law can provide any further assistance in this
matter, feel free to contact the attorneys in the Oil, Gas, and
Mining section 1in Anchorage.

Vary truiy yours,

| - /v,

CHARLES S. COLE
ATTORNEY GENERAL

CEC/XWP .sb

cc: Harry Noah, Commissioner, Department of Natural Resources
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800) 478-4970

0 P.0. Box 74358
Fairbanks, AK 99707-4358

Senator RickHalford, Senate President Jlogj a78-3257

Capitol Building, Room 111
Juneau, Alaska 99801

jnal Investigative Report on Ombudsman Complaints A093-4506 et al.

Deag,

| released the final investigative report about several complaints received against
the Division of Oil and Gas today. The investigation found that state laws and division
informal procedures governing public notice and opportunity to comment on proposed
lease sale 78, which is in the Kenai Peninsula area, did not provide adequate and
reasonable notice to those most likely to be affected, The report cites as unfair the lack of
notice to individual landowners most likely to be affected by eventual oil development, the
short 30-day comment period following issuance of the preliminary best interest finding
and the difficulty of obtaining tract maps in the lease sale area, among other features.

You need to know the division not only complied with the law, but it went further
than what the law required it to do in giving public notice. But those efforts, as
commendable as they were, shortchanged the public’s ability to participate in a meaningful
way in the oil lease sale planning process. State statutes need to be changed to provide
better notice.

This letter summarizes the investigation and provides the highlights of the report’s
analysis and my recommendations. The enclosed report contains the details of the sale,
legal background and my investigation. Because the department has declined to request
changes in statutes governing public notice on oil lease sales, | am making several
recommendations directly to the legislature.

Twenty-one individuals critical of the way the Division of Gil and Gas was
handling proposed lease sale 78 contacted my office in mid-August 1993. They alleged:

Allegation 1: The division has unfairlyfailed to give notice to private owners of
land in the proposed lease sale 78 area.

Allegation 2: Vie division unfairlyfailed to provide public notice o fthe
proposed lease sale 78 byfailing to make its published maps ofthe affected area broadly
and easily available to the public and byfailing to provide sufficient information in
commonly understood terms on its published maps to inform the public o fthe action and

the opportunity o fthe public to comment on the action.
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Allegation 3: The division unfairlyfailed to providefor meaningfulpublic
participation in the lease sale planning process.

It was clear from the outset of the investigation that the division met or exceeded
statutes for providing notice and the opportunity for public comment on proposed oil lease
sales. However, the ombudsman is empowered by statute to review the fairness of agency
administrative acts. For that reason, the three allegations were analyzed first to determine
the division’s conformity with the law and, second, to determine the overall fairness of
those acts even though the informal notice and comment process the division uses
complies with the law and expands upon it.

Analysis o fallegation 1: The division has unfairlyfailed to give notice to private
owners o fland in the proposed lease sale 78 area.

Conformity with the law

AS 38.05.945(b)(3), which provides that the division given notice to “parties
known or likely to be affected” by a proposed action, is not mandatory. Father, n is only
one of the division’s notice options. In the case of sale 78, the division published notices
in local and statewide newspapers more than 120 days before the director released his final
decision. It also sent public service announcements to radio stations and notices to all
area post offices for posting. Division Director James Eason said the division sought to
reach other affected persons by mailing notices to persons on its mailing list and to all
local, borough and state elected representatives. The division met the legal requirements
of notice in AS 38.05.945(b).

Fairness

Until the division released the preliminary finding, all but one of the complainants
was unaware of the division’s plans to hold sale 78. This suggests that the division’s
efforts at broad public notice, however much this exceeded the statutory minimum, failed
to reach a large segment of the public. As a consequence, affected surface owners were
unaware that leasing might take place under their property. The complainant surface
owners were therefore deprived of an opportunity to comment on the proposed action.
Many did comment after the release of the preliminary finding when press accounts and
local government action raised the level of public awareness about the proposed sale.
However, up to that point, the surface owners were deprived of an opportunity to affect
the division’s decision making. Perhaps more than any other segment of the public, the
surface owners had a personal stake in the division’s decision. It was therefore essential
that the division notify persons in this group about the proposed action.

It is true that the commissioner withdrew 48 tracts, including both private and
state-owned land, where leasing was proposed under private land. However, had the
commissioner decided differently, the complainants could be facing the real prospect of
having to allow lessees entry onto their land to drill for oil without having had notice or
the opportunity to comment at a point where they could still affect the department’s
actions. Good public policy would accord surface owners notice and an opportunity to be
heard during the decision-making phase of a proposed state action.



Senator Halford -3 - January 18, 1994

Conclusion

The department and the division’s actions complied with common law and statute.
However, both the statute and informal process under which they acted were unfair
because they did not provide a method of giving adequate and reasonable notice to the
complainants. On balance, | find the equities lie with the complainants. Because | find
that the division exceeded the statutory requirement but the statutory and informal process
were unfair in not providing adequate and reasonable notice to the complainants, | find
this allegation partially justified.

Analysis ofallegation 2: The division unfairlyfailed toprovide public notice of
the proposed lease sale 78 byfailing to make its published maps o f the affected area
broadly and easily available to the public and byfailing to provide sufficient information
in commonly understood terms on its published maps to inform the public ofthe action
and the opportunity to comment on it.

Conformity with the law

Under AS 38.05.945(b), “[a] notice shall contain sufficient information in
commonly understood terms to inform the public of the action and the opportunity to
comment on it.” Some complainants objected that the small-scale tract maps the division
published failed to meet this standard because they were hard to read and did not show
proposed tracts in relation to common landmarks such as roads.

The division met the notice requirements of AS 38.05.945(b) before it published
the tract maps. Thus it was not legally obligated to give additional notice “calculated to
reach affected persons” under AS 38.05.945(b)(4). Because the division’s maps contained
the statutorily required information and lecause it exceeded the notice requirements by
publishing the maps, the division clearly met the legal standard.

Fairness

The division is under no legal obligation to provide detailed maps of a proposed
sale area to the public. Fairness, however, dictates that the division make an effort to
inform the public exactly where leasing may occur so individuals can offer informed
comment. The first time south Kenai peninsula residents saw a detailed map of the sale
area was at the August 12 public hearing in Homer. Until then, the division had published
large-scale maps of the initial sale area and a large-scale map that showed the general
location of the proposed tracts. The division made small-scale tract maps and tract legal
descriptions available at a cost of S50 plus S3 postage on July 15.

Complainants who attended the public hearing reported seeing the maps and
learning for the first time that the subsurface under their land was proposed for leasing.
Other complainants reported trying to find out whether their land might be affected by
drilling and being unable to find a map set in Homer. Many were affronted at the high

cost of the maps.

Both the commissioner and the director said they rely on specific public comments
in considering whether to proceed with a sale. All published maps of the sale area
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available before Julr. 15are so vague as to be useless. Absent access to a map that
conveys meaningful information, the public cannot hope to offer the division the specific
comments it values.

Conclusion

. The division gave “sufficient information in commonly understood terms”to
inform the public of tract locations, but it failed to make the information widely and easily
available to the public. As a result, com;‘)]lalnants who stood to be most affected by the
Proposed action could not find out whether the land under their property was proposed
for leasing. While the division’s actions exceeded statutory requirements, the statute and
informal process were unfair in not prowdmg adequate and reasonable notice to the
complainants because the maps were not widely and easily available. 1 therefore find this
allegation partially justified.

Analysis o fallegation 3: The division unfairlyfailed to provide for meaningful
public participation in the lease sale planning process.

Conformity with the law

The legislature requires public notice ofa proposed lease sale at least 30 days
before a hest interest decision under AS 38.05.035(g). That notice must be published in
local and statewide newsga ers. The division must also give notice in one or more ways
set out in AS 38.05.945( )8_—4). Since 1979, the division has on its own initiative
established a more far-reaching notice and comment process. This process, set out in the
five-year plan, commits the division to giving notice via a series of calls for comments and
publication of the ﬁrellmlnar best interest finding. The process commonIK takes as long
as four years. In the case of sale 78, the process took a year and 10 months from the fime
the lower peninsula acreage was added until the complaints were filed.

~Itis indisputable that the division exceeded its statutory mandate in providin% _
notice and soliciting comment on proposed sales. The division is to be commended for its
initiative in instituting the notice and comment program.

Fairness

Despite the division’s best efforts, problems exist with the notice and comment
process. Interviews with individual complainants reveal that few complamants heard
about the sale before the Prellmlnar)( finding’s release. This sug‘gests hat the division was
unsuccessful in notifying the general public In an affected area of'ehe proposed sale.

~ Certain features of the informal process developed and currently in use by the
division are barriers to meaningful public participation in the lease sale process. One is the
reliance on publlshm% the calls for comments in the legal notice section of the newspaper.
Another problem is the length of the comment period.  As one comBIamant said, 30 days
is insufficient for the media and word of mouth to spread the news before comments arc
due. Another weakness in the process is the statutory requirement that affected
communities request a public hearing before one will’be held in their community. This
assumes that local representatives will respond to public demand, and division personnel
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will coordinate with local representatives to schedule a hearing early in the 30-day
comment period. Since the burden is on the community to request a hearing, one may not
be held until near the end of the 30-day period. The hearing held in Homer took place
only five days before the end of the comment period, and public pressure to extend the
period was so intense the commissioner extended it a week.

Conclusion

The division far exceeded the statutory notice requirement and has, on its cwn
initiative, instituted a notice and comment process that encourages public participation in
the lease sale process. Certain features of the process, however, were unfair to the
complainants. These features limited adequate and reasonable notice or limited adequate
opportunity for complainants to comment on the proposed action. Because neither statute
nor the division’s informal process required publication of display advertisements, the
public comment period was limited to 30 days, tract location maps were only limitedly
available during the initial 30-day comment period and the burden fell on affected
communities to requesi a public hearing, | find this allegation partially justified.

FINAL RECOMMENDATIONS

(1) The division’s existing informal notice and comment process should be placed
in statute.

Section VIII, article | ofthe Alaska Constitution gives the public an interest in the
development of state resources. A public notice and comment process allows the state
agency to communicate with the public and the public to express opinions on the proper
development of state resources The division has followed its notice and comment process
since voluntarily instituting it in 1979. Placing the process in statute will lend credibility to
the agency’s public interest decisions.

(2) The new statutory notice and comment process should require concurrent
publication of notices in the newspapers as display advertisements and as legal notices.
The new process should require publication of display ads for seven days.

(3) The new statutory notice and comment process should extend the preliminary
finding comment period to 90 days.

(4) The department should contact representatives of local governments to
schedule jointly held public hearings in affected communities prior to each lease sale.

This recommendrtion was modified at the department’s suggestion after it
proposed the new program of organizing public hearings on lease sales.

(5) The division should time the release of its preliminary finding so that the
comment period does not fall during a major commercial or subsistence harvest period.

The entire sale 78 comment period came during the peak fishing season. This put
commercial and subsistence fishers at a considerable disadvantage in filing comrrzlentsﬂ.ya «
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_ (63 The division should make every effort to see that tract maﬂs a.e easily available
in affected communities. The division is allowed by 11 AAC OS_.Ol(%(a)(l(_S)( f)(c) to

waive the $50 tract map fee for federal, state or municipal agencies. The division should

send tract map sets free of charge to state and local agenmes in a sale area, especially

when the division proposes to lease under private land. The division should make tract

map sets available to the public as soon as the maps are prepared.

Because the deﬁartment declined to ask the legislature to amend the notice and
comment statutes and has already implemented or agreed to consider further some of the
recommendations made in this report, the investigation will be closed as aIparuaIIy rectified.
| a?(reed with the division that many practical, financial and paossible Iefg CONSequences
make giving direct notice to affected landowners unworkable. | therefore withdrew an
earlier recommendation that the division give owners of property overlying known tracts
direct notice. A revised statutory notice process that incorporates many of the features of
Lie division’s existing informal notice and comment process remains a goal.

| recommend the legislature enact final recommendations 1, 2and 3into law.

If | can be of any assistance to you or your staffin answering questions about the
report or my recommendations, please call me at 4664970

DCF.JFC:pc
Enclosure: “Investigative report



WALTER J. HICKEL, GOVERNOR
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DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AVENUE
JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER FAX: (907) 465-3886

January 19, 1994

The Honorable Mike Miller
Alaska State Legislature
Room 423

State Capitol

Juneau, Alaska 99801-1182

Dear Senator Miller:

The Alaska State Ombudsman recently issued his final Investigative Report related to a number
of complaints regarding the procedures used by the Division of Oil and Gas for public notice,
comment and participation in Lease Sale 78. The Ombudsman noted, "The Division not only
complied with the law, but went further than what the law required it to do in giving public
notice...but those efforts, as commendable as they were, have short-changed the public’s ability
to participate in a meaningful way in the oil and gas lease sale planning process. State statutes
need to be changed to provide better notire.” The Ombudsman provided six specific
recommendations which he believes should be implemented "...to enhance the public’s ability to
participate in lease sale planning."

As the substance of the Ombudsman’s investigation and its recommendations are likely to be the
subject of hearings and potentially new legislation affecting the state’s oil and gas leasing
program this session, | believe it is important that you have a full understanding of the basis for
the Ombudsman’s conclusions, as well as the Departments of Natural Resources’ and Law’s
written responses to the draft report which preceded the final investigative Report. Accordingly,
I have enclosed a number of documents which I urge you to read in their entirety. They include:

1 State of Alaska Office of the Ombudsman Investigative Report of Department of Natural
Resources Division of Oil and Gas, Ombudsman’s Complaints A 093-4506 et al. dated
January 18, 1994.

2. January 18, 1994 letter from Duncan C. Fowler, State of Alaska Ombudsman, to Senate
President Rick Halford regarding Final Investigative Report on Ombudsman's complaints
A 093-4506 et al.

3. January 18, 1994 press release from the Office of the Ombudsman, subject: Division of
Oil and Gas Lease Sale 78 Investigation.

Diifiic0q) recydid pigef hy GD
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4. December 20, 1993 letter from Commissioner Harry Noah to Duncan Fowler responding
to the draft Ombudsman’s report on the Sale 78 investigation.

5. December 20, 1993 letter from then-Attomey General Charlie Cole to Ombudsman
Duncan Fowler regarding the draft Ombudsman’s report on the Sale 78 investigation.

I would be happy to discuss any of the Ombudsman’s conclusions and recommendations, as well
as our responses to those, at your convenience. Please feel free to call.

Sincerely,

James E. Eason
Director, Division of Oil and Gas

Enclosures

cc: Harry A. Noah, Commissioner, DNR
Bruce Botelho, Attorney General, DOL
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February 7, 1994

Mr, Howard Weaver
Editor”
Anchon(>.1}ailjr liw
locl ftorthway Drive
Anchorage, AK 39508

Oear Mr. Weaver, _

The court faclslon staying oil and gas Lease Sale 73 in the Cook Inlet
is disappointing for Hartthcn Oil Ce«jpany and our Alaska-based employees and
contractors. Marathon helped pioneer Alaska’$ oil industry, and, excluding
the North Slope, wc have been one of the leading producers of oil and natural
gas in Alaska for nearly four facades. Qur future in Alaska hinges on our
ability to prolong and extend Dur operations 0n the Ker.ii ~insuli and Cadi.

Inlet.

During the past several years, we hav* completed »*<or -capital
investments which will enable us to Increase silas of natural gas. We hive
ilso added personnel in AUska. The ailw Is to extend and expand the
potential of our existing production operations and sY&luatc the exploration
potential of the Cook Inlet. Wc believe that Increasingly sophisticate
technology will allow the industry to compensate far thi natural production
declines as long is new lands are «ai available. It Is vital then, to have
a consistent, predictable leasing schedule.

Without the opportunity tn replace existing production witn new resenes,
our industry will Dbecome no more than liquidators of a declining production
baso. This will obvious!/ :nflLi27:cs cur thinking reiataa to both staffing
-nd investment lovtls. WUh nearly 85 percent of the state’s revenues ccaing
from a declining petroleum rasourci base, the State of Aluks fas a
significant Stake 1r. the future of our industry. To deny Industry access to
state lands today, 1isto curtail Alisha"s greatest source of potential

revenues tomorrow,

I do not question the legitimate tonesms of fishing and environmental
interests. But I b»1lltve that reasomble people and sound regulation can
iccowwdate th« tntimts cf the petroleum Industry, the fishing Industry and
the people of Alaska inan environmentally sound way.

CerrrvTr Klwkcl “Ists pll corffiended far his condemnationof the del*/ of
sain 7« and for his aggressive actions to seek possible Ilegislative
solutions. Every citizen who supports sound, responsible development of
Alaska’s oil and gas resources, should join the governor In seeking a quick
legislative solution by calling or writing Alaska®"s representatives and

senators and jWtrrg them your perspective.

Yours truly,

A »LOasrfrry 0f US* c~~—.. LETTER: MARATHON OIL CO.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) ,(65-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEM ORANDUM February 9, 1994
SUBJECT: Draft bill relating to modification of certain administrative

procedures (Work Order No. 8-LS1689\A)

TO: Senator Mike Miller, Chair
Senate Resources Committee
ATTN: Teresa Sager-Stancliff

FROM: Jack Chen
Legislat

Enclosed is my redraft of the material provided. Even broadening the title, | believe
that inclusion of the material in the draft’s section 3--modifying oil and gas lease sale
schedules--and section 4-requiring an "annual™ review of the content of the Alaska
coastal management program--may be enough to make die measure subject to a
successful "single subject violation" challenge under the first sentence of article II,
section 13 of the state constitution. The current court test is this:

To determine if a bill is confined to ore subject,

[a]ll that is necessary is that the act should embrace
some one general subject; and by this is meant, merely,
that all matters treated of should fall under some one
general idea, be so connected with or related to each
other, either logically or in popular understanding, as to
be part of, or germane to, one general subject.

Citing Gellert v. State. 522 P.2d 1120, 1123 (Alaska 1974), quoting Johnson V.
Harrison. 50 N.W. 923, 924 (Minn. 1891); the material is quoted in State v. First Nat’l
Bank of Anchoratie. 660 P.2d 406 (Alaska 1982), at 415, and appears in 1993 Manual
of Legislative Drafting, at page 12. | am hard pressed to find in this measure the
"one general subject" or "one general idea" that interconnects all parts of the bill.
Not prevailing in the recent litigation over proposed Lease Sale 78 doesn’t do it, and
| was told that inserting "things that have gotten in the way of the administration" into
the bill title wouldn’t be acceptable.
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In addition, to the extent this contemplates "separate standards" for separate projects,
having separate standards of review for each decision (proposed AS 38.05.035(e)-
(2)(A)) may violate the Equal Protection Clause of the state constitution.

| don’t even know whether 1Vve captured what the bill’s sponsor(s) were intending.

The serious "single subject™ and possible equal protection problems notwithstanding,
you may want to ask them to review the draft and respond critically.
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