ALASKA LEGISLATURE COMMITTEE FILES 1993-1994 8672
8438 S™NAaE RESOURCES ©



SENT BYiXerox Telecgpjer 7021 ;11-18-93 51001AM |

DRAFT 11/12/1993

Principles for concensus on Response Fund Funding

Goals:

"Maintain strong State-led spill prevention and

response progranm.
"Build and maintain $50 milllcii spill reserve.

"Attempt to achieve greater equity 1in funding
sources fornon-crude/hazardous substance prevention

and response.

Strategy:

"Expand Response Fund Sources, Including cost

recovery.

"Simplify accounting mechanitismnm to

impose/suspend crude oil surcharge.

"Don Tdiminish the Response Fund 3 capability to
fund necessary programs until other sources are |In
place for non-crude/hazardous substance prevention

and response.

DEC DRAFT 11/12/93: PRINCIPLES FOR
CONSENSUS ON RESPONSE FUND FUNDING



SENT BYtXerox Telecopier 7021 111-18-93 110:02AH !

Specific concerns to meet when applying the Strategy:

*Even though the Spill Resen/e approaches $87
million, and thus just $13 million would be necessary to
reach a reserve figure of $50 million, the formula for
suspending the tax requires at least $65 million more
be collected, above additional expedltures, before the

tax Is suspended.

*There are now no built-in Incentives for the
legislature to credit repayments to the state from fund

expenditures to the fund in collecting the tax.

*There Is a perception that some authorized fund
expenditures should be unauthorized or further limited.

Further checks and balances may be necessary.

*The size of the spill prevention and response
program seems to grow to match funds available fronm
the tax, and should Instead be set tomeet needs for the
environment and safety and funded from an equitable

series of sources on the "polluter pays" principle.
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Other possible funding sources:

¢Receipts from cost recovery/reimbursement
eMitigation: damages, fines, etc.

¢Fees: possible fee for contingency plan review by
non-crude facilities, financial responsibility
submissions, etc. Loading fees have been discussed

as possible UST funding source.

¢Substitution of general funds --Intereston the spill

reserve, use of other tax revenues.

Method to suspend the tax and Include other sources:

¢ Amend the tax law to state, simply, that the tax 1is
collected when the balance of the fund, less obligations
appropriated by the legislature or spent from the spill

reserve as provided by iaw, Is less than $50 million.

¢Consider an incentive clause to state that the tax
will not be collected in such a year unless other named
sources (any the legislature chooses from the list

above) are also appropriated to the fund.
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Method to further limit fund expenditures:

*Remove Ffull funding for the SERC by making an
all-hazards SERC.

"Repeal the provision that allows ferries to be built
with the Fund.

"Further checks and balances, such as requiring
review of capital and operating expenditures by a body
such as the SERC In case of spill prevention and

response plans, and the HSSTRC incase of research.






Method to further limit fund expenditures:

eRemove full funding for the SERC by making an

all-hazards SERC.
eRepeal the provision that allows ferries to be built

with the Fund.

eFurther checks and balances, such as requiring
review of capital and operating expenditures by a body
such as the SERC 1In case of spill prevention and

response plans, and the HSSTRC incase of research.
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Projected trends in current cost components:

SPAR Director -- Maintain Response Fund; some GF.
Industry Preparedness --Program may need togrow to
cover unregulated facilities or substances, as

evidenced by Indian Spill and chlorine leaks statewide
that required evacuation. Non-crude facilities could be

asked to pay a fee for c-plan review.

Government Preparedness - Convert SERC to Disaster
Planning; primarily GF/Federal Funds. Other agencies ~

funding for SERC participation would follow suit.

Contaminated Sites ~ Program attempts cost recovery;
loading fees or other GF could increase equity; EP A 1is
considering allowing states access to superfund; Coast

Guard has given state access to oil pollution fund.

UST Program Administration - Costs could be borne by
same source as the UST grant progranm. Program
should have reduced grant requirements as Insurance
deadlines take hold late In decade. General funds,
loading fees are possible sources. Mitigation account

iscurrent source for grant progranm.

Other DEC Divisions » Maintain Response Fund.

Other Departments - Maintain Response Fund or
alternate funding source for c-pian review by ADF&G,
DNR. Maintain Response Fund for Dept, of Law, DMVA

on cost sharing, Public Safety for investigations.
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Ifsurcharge Is split ($.03/.02), what Is available?

[At a nickel a barrel, revenue estimates are $26

million collected In 1993 available for FY 1995]

.02 .03
FY 95 $10,400 $15,600
FY 96 9,840 14,760
FY 97 9,040 13,560
FY 98 8,240 12,360
FY 99 7,560 11,340
FYOO 6,800 10,200

Spill Reserve Projected at end of FY 1994: $36,588.3

Mitigation account revenues projected:
FYO95 FYO®6 FYQ97Y FYO9S8 FYOQO9 FYOO
5,300 8,300 8,600 8,900 9,000 1,000

Funding need:
$14.1 milllon/yr.
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Options: [In all cases, look for alternate funding

sources, ]

1. [DEC proposal] Collect only as much is necessary
for the spill reserve and to run spill prevention and
response program. Channel cost recovery directly to
the Fund through an Incentive clause in the tax,

Including projected Exxon reimbursements to the fund.

2 . [Current HB 238] Split the nickel: .03/.02, and
channel cost recovery to the fund or the spill reserve.
[This leaves potential major deficit In spill response

program.]

3. [Modified HB 238] Split the nickel but Exxon Fund
cost recovery directly to the Fund. [This leaves surplus

that may be appropriated elsewhere.]

Tax collected: Option 1 Option 2/3 Deficit/Surplus
1993 for FY *95 $26.0 $26.0 (3.7)/1.5

1994 *9 6 0.0 9.8 (4.3)/5.0

1995 *97 7.8 9.0 (5.1)/8.5

1996 98 5.3 9.0 (5-9)/11-5

1997 99 5.2 8.6 (6.5)/6.0

1998 0 13.2 7.8 (7.3)7(-3)
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Oil and Hazardous Subslanca Prevention and Rssponas Fund ofiwin(foam\legMabon\236clea2j(Is
DEC Proposal 11/93 1 Revised 1L/WW

FYM FYM FYM FY97  FYM  FY00  FY2000
Revenue (In Thouwnda) _ _
Balance fforwart UnroaéfvodrtInotdgaMd Spill Rwrvi - 27,0841 38,5883 587083 47,6223 50,0003 510010  50,000.0

.05 Surcharge Nacnur¥ to MSnuln Spill Reserve 26,7003 20,0003 0 57885 0,833 51833 181830
Mdgalon Account Tfwefera sat2 53003 03003 80 89003  9,0000  1,0003
TOTALAVAILABLE INRIND b4,4483 6708883 62,0083 04,1880 04.1830 64,1830 04,1880
PROJECTED EXPENDITURES
SPAR DiInsctort Office 2330.7 992.0 9623 6U20 9920 0823 9623
Industry PraparednM* Program 3205 25190 25703 29730 25710 2579.0  2570.0
Goverriment Propcrodnon and Response Procram 0674 36823 36823 86023 89023  36BA3 36803
Contaminateg Sltoo Program 29413 25393 26300  2599.0 28300 25303 28390
Underground Storaae Tank Pro?ram 10SS 108.0 100.0 1080 1080 1003 1080
Division of Information and Adminlotratfvo Sorvieoa M85 7485 1485 1485 7485 7485 7483
Divlalon of Environmental Qualify i to. Pod Prev.| 093 3340 3340 3340 3343 3343 3343
Roag&rjme Fund Administration (Other Aoonefoe) _
and Game 10a.7 1842 1843 1043 1642 1BA2 1843
Natural Resources 1080 1080 1003 1003 1003 1080 1003
Law (Coat Recovery, Prawautfon, Enforcement) 13005 7803 7510 7503 7800 7503 7903
Labor _ _ 9.6 3 3 a 0 0 0
Community and Regional Affairs 133 3 3 0 0 3 0
Heulth and Sodaf Sorviooa 123 3 3 3 0 0
Publlo Safety G0 503 5.0 610 50.0 503 203
DOT/PF . ,E 5 3 0 0 3 0
DMVA . _ 81 2103 2103 2103 2103 2110 2103
University of Ataalta/Heeoarcti 2003 2C0 2000 2003 2010 2003 2000
Capnal Budget 27743 4000 4003 4003 4000 4000 4010
Estimate at Soil Reserve Um 10000  1.0003 13003 13003  1.0003 10010 13003
SUBTOTAL PROJECTED EXPENDITURES 175570 141633 141630 141833 141833 141880 141893
Spill Raaanra Balance 38,5643 53,7083 473223 60,0000 50,0000 60,0000 30,0003
ASSUMPTIONS!

FYM Revenues are baaed on tpprcortadone mada InFYM huc>

FYS4 projected la bawd on FYM Adkreisd (Budget.

Traniters from Mttfgaflon Aooount from Exxon settlementare 443 mSBon/Vr for PY ttRTW.
Coat reoovenr win begin to Inoresae baaed on eolwnloed progedVTeaand offorfo.

Mitigation Aooount la appropriated to the Response Fund.
8 tala Owntd Bttaa are darned up using Oaoaral Funds (104 la trofoeted FIIM Coa0.
Average annual axpendtturae for emergency reaponee frem the split reaarve ertSba tjMOO.

1
FYOB reduee DOL 83510 aNminate Exxon Profoot Oepto»Uw*xp*ndwttjr¥ew®f«*oreome.
as needed, from SptR Raeanre.

Total Surchar(t;e Collected reflects amount nsadad to cover Prolacted txpendttureo. The UMoadon Aocoount tranafora
count toward the 490.0 miBfon aplO reeerre balance. The UHtgatfon Aaooont transfers are artmafcs pto-vrted.
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OIL AND HAZARDOUS SUBSTANCE RELEASE RESPONSE FUNDA

HB 238 Version

compared to

"M"™ work draft

DEC proposed changes

HB-222£ealm &

+Change name of fund to
Inclgg}e )orevennon (sec. 1467

Arnend the Alaska Disaster Aﬁ

W anaing the pr or| In whic
Gov rnor ma aeaccess to

Enone&g respond to a disaster

+Create catastrophic oil release
Fung and cintm?enc abafement

e t%r%%ace esponse Tund

ocre ate separate Itl atjon account
for each account a OV sec. 31,

lewde su chg e - 2zand 3¢
e 05|te Into th%

ateme tacco nt an e

eé)osb fﬁ the catastrophic acct.

(Soe%e’ltasér](ghic acct cap $00m

DEC Proposal (11/93)

s®*Indude this change

-Lea¥e current statute which
?IVG? \rst recourse to moneY

ularly appropriated to sta
agencles

m| ve current statute wi |ch
esta shes OHS FE%%&
a single account

ml z1ve current statute which
esta |shes a single mitigation
account

mL_eave euroharge at 5 whole

mminclude pr p van which would

aIIow angl er fund so ces
ro rlated t euse orthe
ve tion and response
%ra S0 a3 t(i ncrease,
?/p%n the "polluter pays"

principl
-Amen rovmo that
faﬁg s e Surc argeto
ndlide amounts recovered
as reimbursement for monies
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© DRAFT

&remove requirement that DEC
annually revise the statewide

aséer plan, commissioner makﬁ
the determinatior).yyhen revision la
necessary (sec.

oremove reqmrement that the
sta eW| emaster %an be su m|t tted

F tf ature_and SERC
or annual revie

Sec.
when DEC revises the stateW|de

master rﬁ)lan at |t%o throuq ublic
comment and SERC approva |?sec

&ramove requirement that DEC
annuallg revise the re9|ona| contin-

ﬂ]en%y ans, commissioner mak?
et rmlnatlon X)V en revision Is

necessary Sec. 2

®provides same procedures for review

and revision of statewide plans apply to
regiona p?ans Sec. % s appy

Pag

corsjders spill reserve
aance ax na |ven eyeaﬁ
IS mount eeded ﬁl nis
s?l resery)e to million
arter reim gwents are gut N
]’i ﬁgnn%% Ing requirement

megin calculating the balance
qf hglspclﬂ rgselrvg \Nlhth a "(ean

Anclude this change

Ere lous| %fend romthe

'Include this change

Anclude this change

Include this change

'Indude this change

h”omolchrf«u\238I[st2

11/5S3
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V_, p-'r
oamend definition of catastroph|c -’\Include a portion of the change
oll discharge” as > barrels ,c a ds the term "release” as
ﬁ J efor hic hze 69ov%65wor |schar9e a disaster

eclared a saster Sdc ecaratlon IS N0 necessarsy
to access spill reéerve for spills
and contaminated sites
minclude technical amendment
o enslire ﬁwat tlhg (f rfn ition o?
‘cont mmeH cleany
qclu es othey permutations
these words
#delete restoration, and r Aesearch and mL_cave current statute which
Seélcel%)gnent as authorized uses of the fund allows these uses
-De|e$e row?mn for the fund
to pay for the ferry
repeals use of fund for the Citizen's 'Include this provision
Oversight Council (Sec. 48)
oclarify egmpment purchasg for Mlnclude a definition elsewhere
% f? rzsegor as.authorlzed use of n statutemto mzékgsc%rtaag these
thlftPc[n 3 aspa Use oef the fund
odeletes the following reporting SMndude deletion of PCN
Wements PCNs, contracts>20.0, reporting requirement
a8es>10.0 (Sec.
<+amend definition of "threatened release” m cave cHrrent definition which
to rer%uwe adetFrmmatmnb tge defines "t reatened releaso” to
42 Zr@gerl It 1S not Impending g1ean there Is an mmlne[lt
Esec anger that a release wiil occur
(SQGI‘CnOV SERO to DMVA mLeave current status

h:hamaVjhri*u'23fll18t2
11/5/93
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Addlng to spill fund just

=
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— George Santayana

By STAN STANLEY

In a blatant attempt to increase oil-indus-
try profits, the Alaska 0Oil and Gas Associa—
tion has lobbed the first salvo in its renewed
attempt to get out of contributing to state
oil-spill prevention programs. The salvo
came 1in the form of a newspaper insert
purporting to prove that Alaskans agree
with industry thinking on several oil-related
issues, including the use of the so-called 170
Fund. AOGA"s propaganda piece is a bla—
tant distortion of facts and shameless ma —
nipulation of the truth.

The message AOGA sends through this
campaign 1is distressing: Notwithstanding
expensive TV ads extolling its concerns for
the environment, the oil industry has
icurued iiltle. since the Exxon Valdez.

They Tl spend millions improving their
image in giossy media campaigns, .but as
soon as the political heat cools, they"re at it
again, chipping away at the very programs
that lower the risk of oil spills and reduce
the damage ifa, spill does occur. It's time we
Alaskans let the oil industry, our legislators

CttMPASS " Overhea

and the Hickel administration know that we
haven T forgotten 15)89, even if they have.

Since the Exxon Valdez oil spill, oil
producers have paid a nickel-per-barrel con—
servation surcharge Inlo a pool called the
70 Fund. By law. the purpose of the
surcharge 1is to ensure a long-term funding
source for spill-prevention programs and to
respond to future spills.

When the fund balance reaciics S50 mil —
lion, the surcharge is suspended until the
fund drops below that level. Because the
fund is used to pay for ongoing programs,
such as review of industry contingency
plans and evaluation of spill drills, it takes
longer to reach the cap than if the money
simply stayed there.

AOGA and its members want to limit
bow the fund can be"used so they don T have
to keep paying (he surcharge. If the 170
Fund were striclty a response reserve, to bo
used only if a spill occurs, the $50 million

i1l business

= B PN

(U



balance would be readied quickly and stay
there, unless and until there was a big oil
spill. In the meantime, industry would nnt
have to pay the nickel per barrel.

Their strategy is to rewrite legislative
history by claiming that a response reserve
is the only valid use of the 470 Fund. It
simply isnT true and a glance at the law
proves it

We agree that there have been some

abuses of the 470 Fund and we wholeheart—

edly support clear-cut guidelines to stop
questionable uses of the fund in the future.
We, too, want assurances that the fund is
spent well and wisely and for the purposes
it was established to serve.

Most Alaskans believe oil has been good
for our state. But oil development and oil
transportation carry significant risk, rswe
learned all too vividly in 1989.

It3 only right that a hugely profitable
industry help pay for state programs to
reduce the risk created by that industry3
activities. It ought to be part of the cost of
doing business. But apparently the oil com—
panies that comprise AOGA don"t want to
pay it anymore and they Te distorting the
truth to try to get their way.

AOGA claims its survey shows that Alas*

Its time we Alaskans let the

oil industry, our legislators and
the Hickel administration know

that we haven'’t forgotten 1989,

even if they have.

kans don T want money from the 470 Fund
used except .= a spill reserve. Anybody
familiar with this type of survey knows it3
easy to get answers that serve your purpose
ifyou know how tophrase the question. The
AOGA survey manipulated responses by
providing only part of the picture.

Last year, oil industry lobbyists tried but
failed to push through legislation to limit
how the 470 Fund can be used. AOGA 3
survey is a clear and unmistakable offensive
gyoy to get a bill passed early in the coming
legislative session.

0O Stan Stanley Is executive director of Prince
William Sound Regional Citizens’ Advisory Coun-
cil.
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AOGA supports

Ey ARDIE éﬂ'ﬁM

In a recent Compass piece, Stan
Stanley, executive director of the
Prince William Sound Regional
Citizens' Advisory Counctl, ac-
cused the Alaska Oil and Gas
Association (AOGA) of distorting
facts and manipulating the truth
when AOGA released results of its
recent statewide public opinion
survey. Mr, Stanley may not agree
with the findings of our recent
survey, but the facts are that:

* Seventy-nine percent of Alas-
kans surveyed feel that money
placed in the oil and hazardous
substance release response fund
("470" fund) should stay there un-
til it builds up to $!li0 million; and

« Eighty-'SIx.'pdrcent of Alaskans
surveyed support the goal of build-
ing tbp.,,!470","/und up so that $50
million-‘would :be available to ro-
spond'to future spills if necessary.

After, reading Mr. Stanley's arti-
cle. it appearsihat, at the bottom-
line level;--wp actually agree on
some major points:

1 An oil spill response capabili-
ty is very important to Alaska;

2. There ha ;e been abuses to the
oil spill fund V ice it was estab-
lished in 198 .

3. The abuses should be stopped;
and

4. The "470”" fund should be

Forum/ Letters

“470

ftMP

POINTS OF VIEW FROM OOR COMMUNITY

Money from the

state ailrports, private
used for the purpose Intended.

What was intended?

After the 1989 spill, the legisla-
ture established a nickel-per-barrel
surcharge on oil production to be
paid Into the "470" fund. The
original intent of this tax was that
it provide the state with an inde-
pendent spill containment and
cleanup capability in the event of ,
future spills. Oil companies would : While it is certainly true that a
continue to pay a nickel per.barrel portion of the "470" surcharge
until the fund reached $50 million." should be used to support spill
Once the fund reached *50 million, prevention efforts, there are public
the tax would be temporarily policy questions as to how money
suspended. ' ro'\/*from the fund is being spent.

But an odd thing happened, be- M 'he original fiscal notes from
tween 1989 and now — the indus- the 1989 and 1990 sessions project-
try has paid more than $UO mil-" ed annual expenditures from the .
lion into the fund; however, due to "470" fund on the order of $
a combination of spending and million per year. Expenditures
accounting problems created by have grown to levels significantly
the statute, the Department of higher than that. In fact, the “470"
Administration reports the fund fund is currently being used to
balance at minus $13 million. This fund one-third of>'lhe Department
means that even with no further of Environmental Conservation's
expenditures, the industry would
have to pay an additional $63 . grams. The Governor's Organiza-
million in taxes before the $50 tional Efficiency Task Force Sum-
million cap could be reached. mary Report stated in June 1992,

spill emergencies.

and buying new ferries.

” fund has been

used for cleaning up state campgrounds,

ly owned

greenhouses, responding to chlorine leaks

These may be

important concerns, but they are not oil

"the liberal use of the fund ap-
pears to be driving up total state
spending with little concern for
efficiency.”

Money from the "470" fund has
"been used for cleaning up state
campgrounds, state airports, pri-
vately owned greenhouses, re-
spending to chlorine leaks and
buying new ferries. These may be
Important concerns, but they are
not oil spill emergencies.

The Alaska Oil and Gas Associa-
. tlon supports funding for appropri-
.sate spill prevention and prepared-

operating budget for ongoing pro-e/ness efforts. In fact, the petroleum

Industry has invested more than
$225 million in oil spill prevention
and response programs and equip-

bill to fix the oll-spill-response fund

IMHnaHHBWMM 'JHM M BanM MHM aM'nIM aaM aW HM raBM

ment in Prince Wiillliau'ﬁ gmund

alone.

AOGA also supports a nickel-
per-barrel surcharge for oil spill
prevention and response. But be-
cause of the abuses of the past, we
believe the nickel-per-barrel sur-
charge should be split: 2 cents to
the Dept, of Environmental Con-
servation to provide a permanent
and secure source of funding for oil
spill prevention programs so long
as oil Is being produced In Alaska
and 3 cents per barrel that would
be paid into the "catastrophic oil
discharge reserve" account to pro-
vide for the $50 million emergency
fund originally envisioned in 1989.

Legislation was introduced last
session which would provide this
kind of security to both DEC and
to the public to guarantee a $50
million oil spill emergency fund.
AOGA supports this legislation.

We, like Mr. Stanley, want as-
surances that the lund Is spent
well and wisely and for the.pur-
pose it was established to serve.
Unfortunately, this has not been
the case. The "470” fund is broken
and it should be fixed.

O Ardlo Gray Is the public affairs
manager of tho Alaska Oil and Gas
Association.
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MEMQRANDUM January 21, 1994
SUBJECT: Senate Bill 217 - Sectional analysis (Work Order No.
8-LS0468VE)
TO: Senator Steve Frank
ATTN: f**" "
FROM: Jack Che
Legislativ

The measure proposes (1?_ to rermjrthe University of Alaska to select and receive
the conveyance of one million acmes of land that has been selected by the state under
the provisions of section 6(b% of the Alaska Statehood Act and (2) to hold the land
selected in trust as part of the University endowment.

Specifically—

Bill section 4, proPosing a new section, AS 14.40.365, would authorize selection of,
and conveyance of, state land by the University: —

~—Subsection ﬁa) sets the total amount of land the Un|ver3|t¥ may select and
describes the kind of land that is available to the University to complete its selection,
t?;mgi the description of the kind of land that may be selected to its status on the date
the Tand is selected.

—Subsection ?b) sets aside the effect of AS 38.05.125(a) to allow thestate to
pass the mineral estate in the land selectedto the University.

~— Subsection (c) mandates conveyance ofUniversity selections "“unlessthe
commissioner fof natural resources] determines under [subsection (d)]hthat the title
should not he conveyed," but places all costs of survey of the land on the University.

— Subsection (d) precludes the commissioner of natural resources from
conveying land if the con_ve¥ance of the proposed selection is not in the state’s best
interests, and identifies six Tactors that the commissioner is to consider.

SECTIONAL ANALYSIS (ORIGINAL
VERSION)



Senator Steve Frank
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-- Subsection (e) authorizes appeals to the courts of a decision by the
commissioner under (d) not to convey land.

-- Subsection (f) declares that the University takes land conveyed to it subject
to any outstanding possessory interest--any outstanding interest in the party held or
asserted by a third party--but gives to the University the right to any consideration
otherwise due the state for that possessory interest from date of conveyance to
termination of the possessory interest.

-- Subsection (g), applicable to the land conveyances, imposes on the
commissioner of natural resources the duty to provide notice and allow access.

-- Subsection (h) subjects the land tnat is transferred or conveyed to the

University to certain laws:

-- section 6(i) of the Statehood Act, reserving to the state-under
subsection (b), presumably to the University the mineral estate;

- article IX of the state constitution, addressing, generally, matters of
finance and taxation:

- AS 19.10.010, a provision relating to the reservation of state land for
public highway purposes; and

- the rights of the state under former 43 U.S.C. 932-more commonly
known as RS 2477, rights-of-way over unreserved public land for public highway

construction:;

but it excludes from selection by and conveyance to the University certain lands
obtained by the state under the Alaska Omnibus Act, P.L. 96-70. —

Bill section 2 amends AS 14.40.170(a) to add to the duties of the Board of Regents
responsibility for the land selected and conveyed to the University under AS 14.40.-
365, and requires the Regents to include within their required annual report a
discussion of the earnings of that land.

Bill section 3 adds "land selected by and conveyed to the University [of Alaska] under
AS 14.40.365" as land that is not to be treated as pan of the state public domain

land.

Bill section 5. A key provision, this amendment of AS 14.40.400(a) amends the
provision that directs the University to establish an endowment trust fund for land
conveyed to it under the 1929 grant to the Territory of Alaska for the benefit of the
University to require deposit into the trust the land selected by the University and
conveyed by the state under AS 14.40.365. The land selections made under hill
section 4 would be managed under applicable trust principles.



Senator Steve Frank
January 21 194

Page

Bjll section ft: This amendment of AS 29.45.030(a) would extend to the land selected
by the University and conveyed to it under AS 14.40.365 the exemption from
municipal taxation that is provided to other land granted by the federal or state
t];overnments to the University fcr land grant pugaoses, by extending to this selected
and the exception to an exemption of state land held for purposes of investment.

3Msection lincorporates into proposed findings and a statement of purpose a brief
snt]%gesrl?r%nt of the history of University land transactions and a justification for this

JBC:mi
94-009.mai



E WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF NATURAE RESOURCES 400 WILLOUGHBY AVENUE

JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER FACSIMILE: (907) 586-2754

January 27, 1994

The Honorable Steve Reiger
Alaska State Lesislature
State Capitol

Juneau, Alaska 99801 -1182

Dear Senator Reiger:

As you requested yeserday, attached is a copy of the testimony | gave on Senate Bill
217.

The amendments that were proposed would allivate most but not all of our concerns
that were expressed in my testimony.

Please feel free to contact me if you have any further questions.

Sincerely.

Ron Swdnson, Director
Division of Land

attachment

oc.  Senator Frank w/attachment
Brian Rodgers w/attachment
Jerry Gallagher
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 405-3807 or 405-2450
l.Lv (007) 405-2029 130 Seward Street, State 4tX)
Mail Slop .1101 Juneau, Alaska 99801-2105
MEMORANPUM January 29, 194
SUBJECT: Draft CSSB 217 () (Work Order No. 8-LS0468)
T0: Senator Steve Frank
ATTN:
FROM: Jack Chenc
Legislative <

The enclosed draft is based on the instructions you provided early Friday morning.
Let me try to walk you through the bill pointing out how I have handled each item.

ltem 1—Remove reference to "mineral estate” and substitute specific reference to
the elements of the subsurface estate that are conveyed: At the end of proposed
AS 14.40.365(b), | substitute the exact language--"fossils" included--of the reserved
mineral estate from AS 38.05.125(%). élf you' wanted to drive the point home, we
could, additionally, amend AS 38.05.125(c) to insert a reference to "AS 14.40.365.")

ltem 2 — the University takes the land as a state agency: | think you are already
covered by proposed AS 14.40.365(h)(1).

ltem 3 - oil and gas exploration license land: | address this in the revision of
proposed AS 14.40.365(d)(2) contained in the hill’s section 5 and. in bill section 13
give the provision a contingent effective date.

ltem 4 - disposition of income: Since the committee adopted Senator Sharp’s
motion to _adogt Brian Rogers amendment, | started with that-you'Usee it set out
as bill section 6-but adapted the Ian?uage, and also made an "Except as provided in
... Insert to the second sentence of proposed AS 14.40.365(f).

ltem 5 — municipal land selection: This is addressed in proposed AS 1440.-
365_(d)(1)FA)_ and (B), in both section 4 and section | did not prepare language
setting a limitation in the number of years that a mu ticipality was given to select
under AS 29.65, nor did |set a limitation on the number of years that the University

HESS CS REVISIONS



Senator Steve Frank
January 31. 1994
Page 2

had to select. - See if these provisions cover the problems of selections both by the
current municipalities and by any newly-incorporated ones.

ltem 6 —the University to cover the costs, probably under reimbursable service
a?reements of department handling of selections and conveyances: IS the language
of proposed AS 14:40.365]) sufficignt?

| also had a note that reference to "conve}/ance" in the mental health trust land
,r?,vlsmn_should e expanded to say “designation™ and have made that addition in the
IIl's section 11(1).

You asked me if I coe'dn’t redraft proposed AS 14.40. a}(l) to avoid th- "s
subgect to only" language. | have expanded (a)(1) into (a)(1) -(3) and tried to
restate the proposition in paragraph (a)(3).

The committee adopted amendments that | preﬁared at your request, identified as
E.l and E2, also have been incorporated into the draft.

Is there anything omitted?

JBC:qc
ge

Enclosure



J U aska Jlta te Nle g isla ture
STEVE FRANK While in Juneau
P.O. Box V
Juneau. Alaska 99811
(907) 465-3709
Capitol Rm. 417

119 N. Cushman, Rm. 213
Fairbanks, Alaska 99701
(907) 452-3421

j$enate

TO: Senator Mike Miller, Chairman
Senate Resources Committee

FROM: Senator Steve Franl .

Request lor Hearing: CSSB 217(HESS) - Increase Land
Grant to the University of Alaska

OATE: February 2 194

1am writing to request a hearing for SB 217 in the Resources
Committee at your earliest convenience.

The Ieg|i$lation, would allow the University of Alaska to select
up to one million acres of land from the State of Alaska, and the
income produced from those lands would be available for university

programs.

~Under the Congressional Morrill Act of 1862 each state was
entitled to receive a grant for public lands, the income from which
would provide the financial base of operation for at least one college
or universit). The University of Alaska received about 112,000
acres of land, less than any other western public land state and less
than the national average entitlement of over 300000 acres with
New Mexico and Oklahoma receiving about one million.

| believe that an additional (t;rant of land would bring Alaska
up to the level of other western states and follows through™ with the

original purpose of land grant colleges.

Thank you for your consideration.

SPONSOR STATEMENT
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SENT BY:UASW2R ButrowiCh ~ 1-21-94 « 2:19PM 907474T570-* # 3
State Land Grant Rankings

r

Ranked by tho Ranked by the Ranked by the amount
amount of federal land < porcentage of tha etato of federal land
given to Higher 1 grant given to H gher given to the States
Education 1 Education

1 New Mexico 1,346,54" 1 Now York 100,00% 1 Alaska 104,569,261
2 Oklahoma 1,050,000 2 Pennsylvania 100.00% 2 Florida 24,214.386
3 Now York 990,00) 3 Massachusetts 100.00% 3 Minnesota 10,422.051
4 Arizona 849,197 4 Tennooaoo 100.00% 4 New Mexico 12,794,718
5 Pennsylvania 780,000 5 Virginia 100.00% 5 Michigan 12,142,846
6 Ohio 099,120 8 Georgia 100.00% B Arkansas 11,830,834
7 Utah 550,141 7 North Carolina 100,00% 7 Louisiana 11,441,343
8 llinois 628,080 8 Malno 100.00% 8 Arizona 10,543,753
9 Indiana 438,086 9 Maryland 100.00% 9 Wisconsin 10,179,604
10 Montana 388,72' 10 NewJsraoy 100.00% 10 California 8,825,608
11 Idaho 388,888 11 Connecticut 100.00% 11 lowa 8,081,262
12 Alabama 383,785 12 South Carolina 100.00% 12 Kansas 7,794,669
13 Mibboutl 378,086 13 Texas 100.00% 13 Utah 7,501,737
14 Soulh Dakota 388,080 14 NewHampohlre 100.00% 14 Missouri 7,417,022
15 Massachusetts 38000 15 Vermnont ' 100.00% 15 Oregon 7,032,047
16 Mississippi 348,24( 16 West Virginia 100.00% 18 IDInols 6,234,656
17 Washington 330.08C 17 Rhode loland 100,00% 17 Mississippi 0,097,997
10 North Dakota 33Q08C 18 Delaware 100,00% 18 Montana 6,903,338
19 Wisconsin 332,1BC 19 Kentucky 63,06% 19 Alabama 5.008,0B3
20 Kentucky 330,00C 20 Oklahoma 33,92% 20 Colorado 4,471,004
21 Tennessee 300,GC 21 Ohio 25.34% 21 Wyoming ¢ 4,342,520
22 Virginia $00.00q 22 Washington 11.04% 22 ldaho 4,254,448
23 lowa 288,08C 23 Indiana 10.79% 23 Indiana 4,040,518
24 Michigan 286,0s( 24 South Dakota 10.68% 24 Nebraska 3,458,711
25 Georgia 270.000 26 North Dakota 10.82% 28 South Dakota 3,436,373
2e North Carolina 270.0001 26 New MoxtQO 10.52% 26 North Dakota 3,163,552
27 Louisiana 266,292 27 Idaho 9.0B% 27 Oklahoma 3,095,760
28 Minnenota 212,180 28 lllinois 8.44% 20 Washington 3,044,471
2B Maine 210,000 29 Arizona 8.05% 28 Ohio 2.758,862
30 Maryland 210,000; 30 Alabama 7.67% 30 Nevada 2.726.22B
31 Now Jersey 2i0,000 31 Utah 7,41% 31 New York 890,000
32 California 198,080 32 Montana 6.62% 32 Pennsylvania 780.000
33 Arkansas 198,080 33 Mississippi 6.71% 33 Massachusetts 300,000
34 Florida 182,160 34 Missouri S.07% 34 Kentucky 354,607
35 Connecticut 180,000 35 Nevada 4.98% 35 Tennessee 300,000
36 South Carolina 180,000 36 Nabranka 3.93% 38 Virginia 300,000
37 Texan 180,000 37 lowa 3.55% 37 Georgia 270,000
38 Kansan 161,270 38 Wisconsin 3.20% 38 North Carolina 270,000
39 New Hampshire 150,000 39 Wyoming 3.13% 39 Maino 210,000
40 Vermont 150,000 40 Colorado 3.09% 40 Maryland 210,000
41 West Virginia 150,000 41 Michigan 2.36% 41 NOWJeniny 210,000
42 Colorado 138,040 42 Louisiana 2.24% 42 Connecticut 180,000
43 Oregon 136,185 43 California 2.22% 43 South Carolina 180,000
44 Nevada 130,080 44 Kansas 1.84% 44 Toxio 180,000
43 Nebraska 136,080 45 Oregon 1.84% 45 New Hampshire 150,000
49 Wyoming 136,080 46 Arkansas 1.84% 48 Vormont 150,000
47 Rhode tsla.id 120,000 47 Minnosota 1.29% 47 Want Virginia 1250,000
46 Alaska 112,064 48 Florida 0.76% 48 Rhoda Island 120,000
47? Delaware 80.000 49 Alaska 0.11% 49 Delaware 90,000
6{l Hawaii o 50 Hawaii 0.00% 60 Hawaii 0
TOTAL 16,707.787 TO'I;AL 5.00% TOTAL  320.420,636
Aver&go 334,150 Averigo 42.01% Average 6,530,531

STATE LAND GRANT RANKINGS



FISCAL NOTE

STATE OF ALASKA BILL NO. SB217
1A LEGISLATIVE SESSION
Rovision Date: Original Dept Affected: Natural Resources
Title: “An Act relating to land of the University of BRU: Resource Develooment
Alaska and authorizing the University ot Alaska to select additional..“  Component:  Land Development
Spansor: Senator Frank
Requestor: Senator Frank Component Serial No. 41
Exoenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FYOO
PERSONAL SERVICES 8736 77136 46 6474 6474 o474
TRAVEL 60 60 60 60 60 60
CONTRACTUAL 925 1925 ‘925 195 1925 925
SUPPLIES 150 150 150 130 130 130
EQUIPMENT &40
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS
TOTAL OPERATING 10611 R|r1 981 889 339 789
CAPITAL EXPENDITURES 00 00 00 00 00 00
CHANGE INREVENUES () " SEE NOTE IN ANALYSIS BELOW.
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1C03GF Match
104 GF 10611 Bl 931 8389 889 7539
1006 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 10611 Bl 931 8589 339 7539
Estimate of any current year (FY94) cost: $ None (assume effective date 7/1/%4or iater)
POSITIONS
FULL-TIME 16 14 14 12 12 12
PART-TIME 3 4 4 3 3 3
TEMPORARY 0 0 0 0 0 0
ANALYS'S (Attach a separate page if necessary)
“ Note: Transferring one million acres of Ore best revenue-producing land to the University would decrease the generaJ fund by the same
amJunt it Increases revenue to tho University. Itis Impossible to project the exact amount without knowing what lands aie transferred to
the University.
Prepared by: Ron Swanson. Direciaf”fc *7)h /):Pﬁme—ﬁi&z
DIVIFS)IOHZ y Land ! / ) 4/ Date: 25-Jn-HA
Approved by Commissioner:

Harry A. NoaF Dato: 25-Jn-A4
Agency: Natural Resources//

PREPARER TOJfIOVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(BT SRyIEA) PAir furth4-\eth “ 0 Papi o4

FISCAL NOTE e
& ANALYSIS: DNR
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BACKGROUND FOR SB217 FISCAL NOTE

Assumptions and background

O-year ro!eect to adjudicate Fhe selections, (takes Rrocess to _Ehe %rant f
anagement authority; need for survey and conveyance work will continue for

many years)
« Staff consolidated in Anchorage for efficiency

e ©40 agres average parcel size for ad(jjudication (1,000,000 acres=166,167
acrcs/year=260 parcels/year=640 acres/0ay each year)

« No planning or selection work needed. University selections come from existing
state-selected or state-owned land, and are exempt from AS 3804

o AS 1440, (I:))sa s, "The university shall bear all costs ofs%rve oftre Iadwd,"
We assume tlr« means they pay the surveyor’s costs, but have included one
half-time CSAII for survey instrictions and"plat review.

* Realty Services will prepare cost projections for title and conveyance work; LRIS
wﬁ, grepare cost pr%jegﬁons f%)rp LSJ , GIS, ané otherqn ormg?‘l%n servE(ces.

 Cost projections are level -no inflation is assumed
« State pays for phase 1envimnmpntal audit.

hp a of 4



ltem Code FY®B FY®H FYOI7 FYB FYD FYOO

2635 636 B30 B35 X35 X35

S

ﬁct management and adjudication (NRMI,

Status raphlcs Bupport S\‘NRMI -1 moAyr, 770 610 6.0 610 610 610

«4NRO for year Lonly, NR
SUBTOTAL

Survey Bupport (I*CSAll) W 280 280 80 280 280 A0
%eTaItyber(\:/ices (NROII, 3NROT, 2NRTI/II, I FH1 1 H1 19 X619 X9
m,D
Business Programming (A/PIV)a W w0 B0 190 0 0 0
GIS support (A/PEN3 W 60 RO B0 B0 B30 RO
10
10

66360 7738 MM 64740 64740 64740

Travel (Proj. mgr., adjudication, realty) 60 60 @60 60 60 60

7 75 5 715 75 76
100 100 100 100 100 100
A0 B0 A0 A0 A0 /A0

Public notices under AS 3806945
Realty services <BLM computer runs, etc.
Office npace -Realty Services

888 8

: B(Fe;eérs 1|3|nc|ude alllisted staff; yeans 4-6assume slowdown wilile surveys arc completed, and assume staff=NROIf, 2NROI, NRT1/1l, CriH,
an only

aPull-time in year 1, lialf-ilme In year 2, one-qumicr time in year 3



Phase 1environmental audit/hazardous J0 0 100 100 100 130 0
materials survey*

SUBTOTAL 250 1928 125 1250 1250 RO
Supplies -Adjudication and project A0 40 40 40 40 40 40
management
Supplies -Realty Services A0 8 8 8 60 a0 60
Supplies -LRIS A9 30 30 30 30 30 30

SUBTOTAL 150 150 1500 130 130 1300
Computers for adjudicators and tech a0 160 0 0 0 0 0
Computors for realty services 0 480 0 0 0 0 0

SUBTOTAL 40 000 00 000 00 0
TOTAL l(IjﬁO %7%) 3B 8&BD &BN MO

~MAssumes university selections would \x iilenlifiu In years 1-4-and surveyed for environmental lihzuhls in years 2-5 Based on costs of
en\lnronmenéahaudlt formenial health lands. Process would use primarily air photos and existing data to semen sites, with site-specific follow-up
only as needed.



SENATE BILL 217

An Act relating to the University of Alaska and authorizing them to se.ect
additional state public domain land.

We support in principal the University havin(% more land to support its various
educational programs. We are concerned about short term availability of suitable

land. We also have some concerns serious concerns on timing.

Presently we are under a court order to reconstitute the Mental Health Trust Lands.
Guidancé on how do that is contained in Ct}g&tler 66, SLA 1991 This statute

rg%uwes us to complete that task by December Presently we are evaluating the
000 -600,000 acres of land that the Mental Health plaintiffs believe is suitable

replacement land.

Also_during the next year we have an obligation to certify entitlements for 4
municipalities and begin the process to convey at least 530,000 acres of land to 19

communities throughout the state.

Creating another obligation and more conflicts on top of these obligations that we
already have will have a major impact on the departments already Serious backlog.
There "is also the possibility of more extended litigation like" we are already

experiencing with Mental Health land.

We are finding from our work on re-constituting the, Mental Health Trust and
fulfilling municipal entitlements that the state has minimal suitable land available
that can generate short term revenues. For example, we have only been able to
identify 142595 acres of surface values _(residential,commercial, industrial) and
20636 acres of forestry values for a combined worth of $220.2 miflion. |dentifying
land for possible long term (50 - 100 years) potential is easier but no guaranteed.

Another concern is by splitting up what is available we are adding to overhead
management costs and creating further conflicts between land owners. An example
of this'is Yakataga where the potential for four land owners exists (Mental Health,
Unlve,rs%y, Municipal and State). The result is that the formula for flgurln%
sustained yield for timber sales is lowered to a point so that no one can harves
timber in an economical manner. |f there was only one land owner, however, timber
could be cut, the money put in the general fund, and allocated by the legislature to
appropriate programs including university and mental health.

In the same Ilqhtl general fund revenues will decrease by the same amount university
revenues would increase if a million acres of high-value land are conveyed to the
university. . For example, | would expect the University to select all the land where
we have emstmg leases and contracts. These contracts have a net worth to the state
of between $25 to $30 million depending on pa¥] offdates. No accurate cost projection
can be made, however, for additional”land they may select without knowing the



location of the land to be conveyed.

Lastly, the bill exempts the conveyance process from utilizing AS. 3804 and 3805
process although it does require the department to make a "best interest finding."
As we are experiencing with Mental Health, every action we take proves to be very
controversial which leads to numerous administrative and judicial appeals.

AMENDMENTS PROPOSED

Establish a selection deadline thus eliminating an open ended situation for land use
planning and conflicts with other disposal programs. Specify at what point
management c_hanges, allowing DNR" to issue™ quit-claim déeds, or interim
conveyances prior fo land surveys being completed but allowing adequate public
protection so title conflicts, wild deeds and third-party conflicts do not result.

It would be beneficial for the Ie?:lslrture to define what types of land they want us
to co_nveK by classification type. For example, is the intent to include oil and gas and
coal in the definition_of mineral. The University has always sought the conveyance
ofland valuable for oil and gas -a position we have always refuted. If the legislature
wants us to include more than minerals it should change the wording in Section 4to

state "including mineral, oil, gas and coal."

|t should also be noted that the hill convexs "mineral_estates", which could cause legal
problems under Section 6(i) of the Statehood Act. The University often states that
IS a public agency, not private. On the other hand they have also"argued with DNR
that under the Forest Practices Act they should be considered a private land owner
and not a state owner. This problem could be easily fixed by stating that any land
obtained by the University under this Act shall be considered as staté land and that

Section 6(1) applies.
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CS FOR SENATE BILL NO. 217 )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS FRANK, Kerttula, Miller, Rieger, Taylor, Sharp

A BILL
FOR AN ACT ENTITLED
"An Act relating to the University of Alaska and university land, authorizing the
University of Alaska to select additional state public domain land, and defining
net income from the University of Alaska’s endowment trust fund as ‘university
receipts’ subject to prior legislative appropriation; and providing for an effective
date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 FINDINGS AND PURPOSE. The legislature finds that
(1) as the beneficiary under the provisions of the Acts of August 30 1830 and
March 4, 1907, designating the Alaska Agricultural College and School of Mines as
beneficiary, and of March 4, 1915 38 Stat. 1214, transferring certain land for its location and
support, the University of Alaska is a land grant university;
(2) under the Acts of March 4, 1915 38 Stat. 1214 and January 21, 199, 46
Stat. 1091, the Congress of the United States granted to the Territory of Alaska certain federal

1- CSSB 217( )
Hew Texr. Underlined (DELETED TEXT BRACKETED1
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land to be held in trust for the benefit of the predecessor of the University of Alaska;

(3) the Territory was unable to receive most of the land conveyed by the Act
of Marchd, 1915 before repeal of that Act by sec. 6(k) of the Alaska Statehood Act (P.L. &-
508 72 Stat. 339,

(4) the Congress of the United States granted the State of Alaska the right to
select102500,000 acres of federal land under sec. 6(h) of the Alaska Statehood Act;

(5) the land selection rights embodied in the Alaska Statehood Act reflect in
part congressional recognition that the state would need the land to support its government and
programs, and the Congress assumed that the State of Alaska would in tum devote some of
the landorthe income from it for the use and benefit of the University of Alaska;

(6) most land grant colleges in the western United States have obtained a larger
land grant from the federal government than the University of Alaska has received:;

O® ~N @ 0 » W x =
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13 (7) an academically strong and financially secure state university system is a
14 comerstone to the long-term development of a stable population and to a healthy, diverse
15 economy in the state; and

16 (S It Is in the best interests of the state and the University of Alaska that the
17 University take ownership of a significant and substantial portfolio of income producing land
18 in order to provide income for the support of public higher education in the state.

19 *Sec. 2 AS 14401709 is amended to read:

20 (@) The Board of Regents shall

21 (1) appoint the president of the university by a majority vote of the
n— whole board, and the president may attend meetings of the ba;ird:

B (2) fix lire compensation of the president of the university, all heads of
24 departments, professors, teachers, instructors, and other officers;

25 (3) confer such appropriate degrees as it may determine and prescrie;
26 @ have the care, control, and management of

27 (A) all the real and personal property of the university; and
28 (B) land

) jl) conveyed to the Board of Regents by the
£y commissioner of natural resources in the settlement of the claim of the
3 University of Alaska to land granted to the state in accordance with the

CSSB 217( ) 2.
A\ (DELETED TEXT ORACXF.TEDJ
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Act of March 4 1915 (38 Stat. 1214), as amended, and in accordance
with the Act of January 21, 199 (45 Stat. 1081), as amended; and
(if) selected bv the university and conveyed to it bv

the commissioner of natural resources under AS 144033,

(5 keep acorrect and easily understood record of the minutes of every
meeting and all acts done by it in pursuance of its duties;

(6) under procedures to be established by the commissioner of
administration, and in accordance with existing procedures for other state agencies,
have the care, control, and management of all money of the university and keep a
complete record of all money received and dishursed:;

(7) adopt reasonable rules for the prudent trust management and the
long-term financial benefit to the university of the land of the university;

(8) provide public notice of sales, leases, exchanges, and transfers of
the land of the university or of interests in land of the university;

(9) report each year within the first 10 days of the convening of a
reqular session of the legislature on the expenditures made during the preceding fiscal
year from the funds of the University of Alaska that are derived from sales, leases,
exchanges, or transfers of the land of the university or of interests in land of the
university

(A) that were conveyed to the University of Alaska in

settlement of the claim of the University of Alaska to land granted to the state
in accordance with the Act of March 4, 1915(38 Stat. 1214), as amended, and
in accordance with the Act of January 21, 1929 (45 Stat. 1091), as amended),
and

H that were selected bv and conveved to the university

under AS 144036

*Sec. 3 AS 1440291 is amended to read:

Sec. 1440201 LAND OF THE UNIVERSITY OF ALASKA NOT PUBLIC
DOMAIN LAND. Notwithstanding any other provision of law, university-grant land,
state replacement land that becomes university-grant land on conveyance to the
university, land selected bv and conveyed to the university under AS 1440385, and

3 CSSB 217( )
Now 7»xr tlplor! In*d [DELETED TEXT aPfiCXETEO]
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any other land owned by the University of Alaska is not and may not be treated as
state public domain land. Title to or interest |n [TO] land described in this section
may not be acquired by adverse passession, prescription, or in any other manner except
by conveyance from the university. The land is subject to condemnation for public
purpase in accordance with law.

*Sec. 4. AS 1440is amended by adding a new section to rea:

Sec. 14403k UNIVERSITY LAND FROM STATEHOOD ACT LAND
SELECTION CONVEYANCES, (a) The University of Alaska may select and is
entitled to receive the conveyance of 1,000000 acres of land conveyed tothestate
under sec. 6(b) of the Alaska Statehood Act (P.L. 85508 72 Stat. 339) that,on the
date of its selection by the university,

(1) has not heen conveyed hy the state;
(2) has not been reserved by law from the public domain;
(3) s not land
(A) included in a five-year proposed oil and gas leasing
program under AS 3806.1800); or
(B) leased under, or for which a lease application is pending
under, AS 3806.1800);
(4) is not subject to a possessory interest or encumbrance other than
(A) alease that is not an oil or gas lease:
(B) a timber contract;
(C) amining claim;
(D) a sale of materials under AS 3306110 - 3806120,
(E) aland use permit or right-of-way issued by the Depanment

of Natural Resources under AS 385,

(5) is not necessary to carry out the purpose of an interagency land
management agreement; or

(6) is not subject to conveyance under a land exchange or land
settlement agreement.

(b) Notwithstanding AS 3806.1253), the transfer of ownership and

management of land from the Department of Natural Resources to the Board of

CSSB 217( ) 4
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Regents of the University of Alaska under this section includes the interest of the state
in the oil, ges. coal, ores, minerals, fissionable materials, geothermal resources, and
fossils which may be in or on the land.

(c) When the University of Alaska selects the land to which it is entitled under
this section, unless the commissioner of natural resources determines under (d) of this
section that title to the land should not be conveyed, the commissioner of natural
resources shall convey title to the land selected.

(d) The commissioner of natural resources may not convey title to any land
selection made by the university under this section if the commissioner determines that
the proposed selection

(1) includes land for which, at the time of its selection under this
section,

(A) amunicipality has made a selection under AS 2965, unless
the land selection is, at a later date, rejected by the commissioner of natural
resources or relinquished by the municipality; or

(B) the commissioner reasonably believes may be selected by
a municipality under AS 2066030, but the commissioner may not withhold
under this subparagraph the conveyance of title to land selected by the
university for more than three years after the date of the municipality’s
incorporation;

(2) is not in the hest interests of the state; in making a determination
under this paragraph as to whether a selection by the university is in the best interests
of the state, the commissioner shall consider

(A) the interest of the general public in retention of the land in
state ownership;

(B) ensuring an appropriate diversity in the character of land
owned by the state and by the university;

(C) the public benefits achieved by conveyance of the land to
the university;.

(D) the probable potential for the development of the land and
its resources and the probable income to the university from the conveyance of

5 CSSB 217( )
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1 the land;

(E) benefits to the university from the conveyance of the land

3 to it; and

4 (F) the efficiency of the management of the land resulting from

5 the conveyance of the land.

6 (e) The Board of Regents may appeal to the superior court a decision of the

[ commissioner of natural resources not to convey to the university land selected by it

8 under this section.

9 (f) When land is conveyed to the university under this section, the university
10 takes the land subject to any possessory interest held by another person on the
1 effective date of the conveyance. Except as provided in AS 1440333 the university
12 IS entitled to receive the consiceration due under that interest for the duration of the
13 Interest.

14 (9) Inconveying land to the university under this section, the commissioner

15 of natural resources shall give public notice under AS 38059450 and (c) and provide

16 for access under AS 38(6.127, hut other provisions of AS 3804 and AS 380bdo not

17 apply.

18 (h) Land transferred or conveyed to the university under this section

19 (2) s subject to

20 (A) section 6(i) of the Alaska Statehood Act (P.L. 8518 72

21 at. m;

22 (B) an. IX of the state constitution;

23 (C) AS 1910010 and

24 (D) the rights of the state under former 43 U.S.C. 932 (sec. §

25 Act of July 26 188 14 Stat. 253,

26 (2) excludes any interest transferred to the state by quit claim deed

21 dated June 30 198 under authority of the Alaska Omnibus Act, P.L. 86-10 73 tat.

28 141

29 (i) The university shall bear all costs of selection and conveyance of the land

30 that it selects under this section and, subject to appropriation, shall reimburse the

3 Depanment of Natural Resources for the reasonable costs of expenses incurred by that
CSSR 217( ) -6

My TWrr jinslrr! [DELETED TEST BRACKETED!



©® N° g w ™ -

= =
= o

[EnN
N

WORK DRAFT WORK DRAFT WORK DRAFT

depanment relating to that selection and conveyance. If land selected by the university
IS unsurveved at the time of conveyance, the commissioner shall survey, or may
approve the university’s survey of, the exterior boundaries of an approved selection
without interior subdivision, and shall issue patent in terms of the exterior boundary
survey. If land selected by the university has been surveyed at the time of
conveyance, the boundaries must conform to'the public land subdivisions established
by the approved survey.

* Sec. 5 AS 1440335 is repealed and reenacted to read:
(d) The commissioner of natural resources may not convey tide to any land

selection mace by the university under this section if the commissioner determines that
the proposed selection

(1) includes land for which, &t the time of its selection under this
section,

(A) amunicipality has made a selection under AS 2965, unless
the land selection is, at a later date, rejected by the commissioner of natural
resources or relinquished by the municipality; or

(B) the commissioner reasonably believes the land may be
selected by a municipality under AS 2966030, but the commissioner may not
withhold under this subparagraph the conveyance of title to land selected by the
university longer than three years after the date of the municipality’s
Incorporation;

(2) Includes land that, at the time of its selection under this section, is
subject to an oil and gas exploration license, or that the commissioner reasonably
believes will be made part of, an oil and gas exploration license issued under
AS B(b13L -BEBIA;

(3) Is not in the hest interests of the state; in making a determination
under this paragraph as to whether a selection by the university is in the best interests
of the state, the commissioner shall consider

(A) the interest of die general public in retention of the land in

state ownership;
(B) ensuring an appropriate diversity in the character of land

- CSSB 217( )
Now ’#»vr. ddorl1lnod IDELETED TEXT ERACXETEDI



WORK DRAFT WORK DRAFT WORK DRAFT

owned by the state and by the university;

(C) the public benefits achieved by conveyance of the land to
the university;

(D) the probable potential for the development of the land and
its resources and the probable income to the university from the conveyance of
the land;

(E) benefits to the university from the conveyance of the land
to it; and

©® N Ol e N e

(F) the efficiency of the management of the land resulting from
the conveyance of the land.
* Sec. 6 AS 14401s amended by adding a new section to read:
Sec. 144038  DISPOSITION OF INCOME FROM EXISTING
ENCUMBRANCES. The state is entitled to receive the income from land selected by
and conveyed to the University of Alaska under AS 14403 that is subject to a
lease, contract, claim, sale, permit, or right-of-way identified in AS 14.40.365)(4) for
16 the duration of the term of the lease, contract, claim, sale, permit, or right-of-way, and
17 during any renewal of it that is authorized by the lease, contract, claim, sale, permit,
18 or right-of-way, or by law. The equitable title to and responsibility for the
9 management of the land selected vests with the University of Alaska only upon
20 conclusion of the term of the lease, contract, claim, sale, permit, or right-of-way, and
21 any renewal authorized by law.
* Sec. 7. AS 14404004 is amended to read:
23 @) The Department of Revenue shall establish a separate endowment trust
2 fund in which all net income derived from the sale or lease of the land granted under
5 the Act of Congress approved January 21, 193 and the land selected bv and
.4) conveyed to the university under AS 1440385 and in which all monetary gifts,
2 bequests, or endowments made to the University of Alaska for the purpose of the fund,
28
)
D
3
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shall be held in trust.
*Sec. 8 AS 14404000 is amended to read:
() Subject to legislative appropriation, the [THE| Depanment of

Administration shall disburse the net income from the trust fund upon vouchers

CSSB 217( ) 8-
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approved by the president and treasurer of the University of Alaska specifying the
purpose for which the money is to be used and showing it is to be used in conformity
with this section.
* Sec. 9 AS 1440401 is amended to read:
Sec. 1440491 DEFINITION OF UNIVERSITY RECEIPTS. InAS 1440120
- 1440491, "university receipts" includes
(1) student fees, including tuition;
(2) receipts from university auxiliary services;
(3) recovery of indirect costs of university activities;
(4) the net income of the trust fund established in AS 14.40.400 and
receipts from sales and rentals of university property;
(5) federal receipts;
(6) gifts, grants, and contracts; and
(7) receipts from sales, rentals, and the provision of services of
educational activities.
* Sec. 10. AS 20450303) is amended to read:
(@) The following property is exempt from general taxation:

(1) municipal p>joerty, including property held by a public corporation

of a municipality, or state property, except that

(A) a private leasehold, contract, or other interest in the
property is taxableXo the extent of the interest;

(B)  notwithstanding any other provision of law, property
acquired  byan agency, corporation, or other entity of the state through
foreclosure or deed in lieu of foreclosure and retained as an investment of a
state entity is taxable; this subparagraph does not apply to federal land granted
to the University of Alaska under AS 1440330 or 1440330, or to other land
granted to the university by the state to replace land that had been granted
under AS 1440330 or 1440330, or to lann conveyed bv the state to the
university under AS 14.40.365;

(C) an ownership interest of a municipality in real property
located outside themunicipality acquired after December 31, 1990 is taxable

9. CSSB 217( )
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by another municipality; however, a borough may not tax an interest in real
property located in the borough and owned by a city in that borough;

(@  household fumniture and personal effects of members of a
household;

(3 property used exclusively for nonprofit religious, charitable,
cemetery, hospital, or educational purpases;

(4) property of a nonbusiness organization composed entirely of persons
with 90 days or more of active service in the armed forces of the United States whose
conditions of service and separation were other than dishonorable, or the property of
an auxiliary of that organization;

(5 money on deposit;

(6) the real property of certain residents of the state to the extent and
subject to the conditions provided in (g) of this section;

(7) real property or an interest in real property that is exempt from
taxation under 43 U.S.C. 1620(0), as amenced;

(8) property of a political subdivision, agency, corporation, or other
entity of the United States to the extent required by federal law; except that a private
leasehold, contract, or other interest in the property is taxable to the extent of that
Interest;

(9 natural resources in place including coal, ore bodies, mineral
deposits, and other proven and unproven deposits of valuable materials laid down by
natural processes, unharvested aquatic plants and animals, and timoer.

* Sec. 11 APPLICABILITY OF UNIVERSITY SELECTION RIGHTS UNDER
AS 14403% TO LAND. In addition to the land that, under AS 1440.365(), the
commissioner of natural resources may not convey to the University of Alaska, the
commissioner of natural resources may not convey land that, at the time of its selection by
the university,

(1) is subject to designation for conveyance or conveyance to the Alaska
Mental Health Trust Authority under sec. 4, ch. 65 SLA 1901

(2) is land that the commissioner of natural resources reasonably believes
should be designated for conveyance or conveyed to the Alaska Mental Health Trust Authority

CSSH 217( ) 10-
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under sec. 35 ch. 66 SLA 1991, as compensation to that trust for original mental health trust
land not available for retum to the corpus of the trust; or

(3 is land described in sec. 56 ch. 65 SLA 1991, as listed in “Lands

Hypothecated to the Mental Health Trust, May 1981" located in the office of the director of
the division of lands, Depanment of Natural Resources, in Anchorage, Alaska, that has been
hypothecated to secure reconstitution of the mental health trust; however, as the reconstitution
of the mental health trust is accomplished and the hypothecated land is released on a pro rata
basis, the University of Alaska may select the land and the commissioner may convey it

* Sec. 12. LEGISLATIVE INTENT. Itis the intent of die legislature that, if sec. 11 of
this Act has not taken effect on or before the effective date of secs. 1-4and 6 - 100f this
Act, the commissioner of natural resource-; reject, as inconsistent with die best interests of the
state, selections of land by the University of Alaska under AS 1440385, added by sec. 4 of
this Act, of land described in sec. 11 of this Act.

* Sec. 13, Section 5of this Act takes effect on the effective date of a version of House Bill
19 or Senate Bill 130 of die Eighteenth Alaska State Legislature authorizing oil and gas
exploration licensing on state land that is passed by the Eighteenth Alaska State Legislature.

* Sec. 14. Section 1 of this Act takes effect on the effective date of ch. 66 SLA 1901

-11- CSSB 217( )
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MEMORANDUM State of Alaska

Department of Law
1 Paul C. HusanowsKi, Director onve.  March 3/ 1993
: Division of Governmental '
Coordination ILEno.  663-92-0618

TELno.  465-3600

suRecT-  Alaska Coastal Policy
Member's E ligibility to
Hear Petitions Under
AS 46.40.100
Elizabetli/IT. "Kerttjilh'

from: ‘
™ Assistant Attorney General

SUMMARY OP ATTORNEY GENERAL'S OPINION
ON CPC MEMBERS' ELIGI3ILITY TO HEAR PETITIONS

At yaur request, we ore providing you with a short
summary of our opinion concerning CPC members' eligibility to hear
petitions.

As the opinion notes in the background section, in 1977
When the legislature enacted AS 46.40.100, it created an ability
for certain people to appeal issues to the CPC through "petitions."
In 1984, when the CPC .promulgated its regulations creating the
consistency review process for consistency determinations in
6 AAC 50, it amended a section of the regulations that specifically
allowed consistency determinations to be reviewed by the CPC,
intending to have consistency determinations appealed to court
rather than to the CPC. However, there was no commensurate
statutory change to AS 46.40.100. Since a regulation cannot remove
a statutory right, the ability to bring a petition from-a final
consistency determination to the cpc remains. This situation has
created a dual appeal mechanism and conflicts have arisen.

Your questions involve important Administrative Procedure
Act ("APA")-due process concerns and delegation issues. As a
general principle, the APA and its due process implications require
that when an agency is performing an independent adjudicatory
review, the review must be impartial. Concerning the delegation of
duties, although commissioners have general authority to delegate
functions vested in their departments, specific statutory and
regulatory requirements taka precedence over Hiis general

authority. using these general principles, we analyzed your
specific questions.

Rather than repeat the questions again (which we do in
the opinion) va have outlined our responses below.

1(a). If a commissioner participates in a commissioner-
level elevation <concerning a consistency determination, that
commissioner may not participate in a CPC petition concerning the
same consistency dotormination.

0140) o recydedlger Dy CO
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Paul c. Rusanowski, Director March 3, 1903
Division of Governmental Page 2
Coordination

1(b) . if a CPC public member participates in a decision
concerning a matter at a local level, that public member may not
participate in a CPC petition concerning the same decision.

2. A commissioner may not delegate his or her
responsibility to participate in a commissioner-level elevation of
a consistency determination to a subordinate in order to allow him
or herself the ability to sit on a petition on the consistency
determination. Similarly, AP.\-due process concerns and the ACMP
statutes and regulations do not allow a commissioner to delegate
his or her authority to sit on a CPC petition if the commissioner
has participated in an elevation. This creates a conflict between
the ACMP statutes and regulations that should be resolved. _

3. Neither a commissioner nor a public member (nor their
alternates) may participate in a petition proceeding when the
commissioner's department or the public member's municipality
initiates the petition.

4. Neither a commissioner nor a public member (nor their
alternates) may participate in a petition proceeding when the
petition 1is against the-commissioner's department or the public
member'’c municipality (there is an exception noted in the opinion).

In conclusion, we hope this summary is of assistance to
you. :

EJKtsmm



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALA%KA
vy 10m) 4680020 130 Seward Street, Suite 409
Mm1 Stop 3101 Juneau, Alaska 99801-2105
MEMORANDU X January 4 194
SUBJECT: Coastal management consistency determination legislation
(Work Order No. S1S1442\K)
T0:- Senator Drue Pearce
FROM: Jack

A word about the hill, provided to you eariier today, and its specific provisions.

The measure substantially codifies the Coastal Policy Council’s consistency review
practices based upon suggestions provided by the Department of Law, the Division
of Governmental Coordination (part of the office of mana(rqement and budget), and,
following a late December teleconference, the Coastal Policy Council,

Bill section 1 This provision amends AS' 4640040, the section enumerating the
duties of the Alaska Coastal Policy Council. It deletes a dated reference t0.the
deadline for apﬁroval of the Council’s initial program regulations and standardizes
a reference to the applicability of the Administrafive Procedure Act. Substantively
the bill section directs the Council to adopt regulations to establish a (prO{ect
%%ns%t%c&fwew and determination process that conforms to the requirements of

Bill section 2 This hill section, adding a proposed AS 4640096, outlines the
essential elements of the consistency review and determination process. Subsection
%a) directs the council to adoBt regulations for consistency determinations, whether
hose determinations are to be made by the council (coordinating the review of
multiple agencies) or by a single state agency. Subsection ib)——a parallel provision
to existing AS 44.1914 5(a)(ll?—clar|f|es hat, when a consistency review is required
for a RrOjeCI that requires a permit from but one state agency, that agency, rather
than the office of management and budget's division of governmental Coordination,
has the responsibility to coordinate the Consistency review. Subsection (c). sets out
Pubhc notice and public comments in conjunction” with con_smtenck/ determinations;
he council’s regulations may distinguish as to notice depending on the circumstances

(1/74/94) SECTIONAL ANALYSIS



Senator Drue Pearce
January 4, 1994
Page 2

of the project, but the essential components of notice are set out. Subsection (d) sets
out orocedures for obtaining the comments of interested parties, directing prepara-
tion of proposed consistency determinations, allowing opportunity for parties to
secure review of a proposed conastencg/ determination, and directing preparation of
the final consistency determination. Subsection ée{ treats with the filing and handling
of petitions for review of ﬁroposed consistency determinations, setting’ limits on who
may petition and when the petitions may properly be considered. ~Subsection (f)
authorizes the council to limit consideration of a review oerition when the o‘o_portunlty
for full consideration of the petition might cause the state to miss a deadline set b

federal law for submission of a federal consistency determination. Subsection (g{
supplies definitions for terms used in the section.

Bill section 3 Existing AS 4640100 is captioned ""Compliance_and Enforcement."
Within that section, AS 46.40.100(00) permits certain parries to file petitions seekin

review of enforcement action. This il section revises AS 46.40.100(), amending |
to permit the Coastal Policy Council to have a limited opportuni ¥ to'ascertain
whether a "“reviewing entity" responsible for a consistency determination has fairiy
consicered or not fairly considered comments received i the course of co_mpletlng%
a proposed consistency determination. The principal addition on that point is set ou
in"the subsection’s proposed paragraph (1): the council is given a choice either to
remand a determination so that the reviewing agency gives fair consideration to
comments or the council may dismiss it-the council”itself may not substitute its
judgment for that of the reviewing entity on the merits of the consistency determina-
tion.  The disposition of other petitions-enforcement petitions other than those
relating to reviews of con3|stenc?1/ determinations-are handled, as under current law,
under the subsection's paragraph (2). In both instances, the petitioning process is no
longer subject to the Administrative Procedure Act but rather to regulations of the
Coastal PO|IC¥] Council. The _hearln% requirement no longer calls for a “public
hearing"-the "hearing may be limited to participation by eligible parties-but notice
is to De given, a(t;_aln, in all instances, under particular tequirements of a later
subsection, subsection (f). Because the petition process identified in this section may
be used to secure review of consistency determinations and for other purposes,
mention_of specific parties who may file petitions in cases other than consistency
reviews is removed from this subsection and restated in proposed subsection (g).

Bill sections 4and 5 These provisions make parallel amendments to AS 46.40.100()
and (d). The intent of the substantive amendments to both is to make sure that the
specific_requirements of the, two subsections do not apply to the consideration and

Isposition of petitions seeking conslstency review. Again, the council may dzlls&)ose
of petitions seeking consistency review only in the manner authorized by AS
100(b)(I)-that is, by remand or dismissal.

Bill section & The section adds two additional subsections to AS 4640100
Subsection (f) is a substituted notice provision applicable to consideration and
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January 4, 1994
Page §4

disposition of ail compliance and enforcement provisions. |t draws from the special
notice provisions outlined in .AS 3800945 that are aopiicable to certain land actions
under the .Alaska Land Act, with amendments and substitutions recommended bv the
Division of Governmental Coordination. Subsection (g) draws from material deleted
. in'AS 4640.1000) to identify parties that m% Eietltlon for the general compliance
and enforcement remedies sét out in .AS 46.40.1000)2).

Bill section 7 sets out definitions for additional terms used in .AS 4640010 -
a0
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A la s k a S ta te L e gislature

During Session:
State Capitol
Juneau. AK 99801-1182
(907) 465-4993
Fax (907) 465-3S572

During Interim:
3111 C Street, Suite 150
Anchorage. AK 99503-3925
(907) 561-2038
Fax (907) 561-4194

Senator Drue_ Pearce
District F

To: Senator Mike Miller, Chair
Senate Resources Committee

From: Senator Drue Pearce, Co-Chair®
Senate Finance Committee™ _ A -

Date: January 14, 1994
Re: Request for hearing on Senate Bill 238 in Senate Resources
Committee.

| respectfully request that you consider hearing Senate Bill 238, Coastal Zone
Management Procedures, in your committee as soon as possible.

Currently, the Coastal Policy Council coordinates State agencies and local coastal
districts in a process of reviewing and issuing State permits for proposed
development projects affecting natural resources in Alaska's coastal zones. Senate
Bill 238 clarifies when and how certain parties can petition the Coastal Policy
Council during an Alaska Coastal Management Program consistency review. These
clarifications will ensure that complaints are heard and addressed in a timely
manner. This bill will ensure that citizens, State agencies, and affected projects
have a voice in the development policies of our state's coastal areas.

The bill as proposed is the result of intensive collaboration between the Alaska
Coastal Policy Subcommittee, the Alaska Department of Law, Senator Drue Pearce,
and other interested parties.

SPONSOR STATEMENT
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DEPARTMENT OF TRANSPORTATION
TEXT: 3652
AND PUBLIC FACILITIES A %45%-6365
OFFICE OF THE COMMISSIONER PHONE: (907)465-3300

M EM ORANDUM

TO: Senator Drue Pearce
FROM\Q..< <<§A
Helvi, Sangviummissioner

DATE:  January 31, 19A4
SUBJECT: SB 238

ith some interest to not thatrtHOLbares on work on Senate Bill
reIat, 1gito coastal go Cé/ IVISION o v%rnmental oordin Pon
novv atlo on

regu require S|st ne eV|ew termination on a
Drojects co structed In" the State WhIC cudes asta one managemen

Durin eveIo nt of an C federal |nt rest, the stat
R R UL LU Tl SRl i o

Invo %LrBFprocess gen. m ier ecfera Amost without exception,
any Droject IS subject to

t |caIF eral- A|d roject will have at least on sometimes oformal
E\Oe}/tp ese ;E (! %the department’s Igughc ?nvoF ementPan are
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nn I|c Volv tlsr t|r orp |neers
oast uard nn t eve ment ofa ro e]D
|nvo vement g gcgss can |n to four Rg ﬁtun |e or publi
Involyement and hearings. requne an ad | heari eqb astate aagncy
would, in our case, appear to be redundant. ch separaté” hearing, or

(nvolvement require ejnt aéds a minimum of about three months™to the project
evelopment process.
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Alaska Coastal Policy Coundl
January 14, ]£¥94

Public Members

Mr. Sen No or%ova%yCouncn (Public Member Cochair)
Ma %r ona Lort1 0 %rrovvc

[ a ome City Coundl

noE 9<eot |c ouncnty

ayor nk Kel Clty of Unalaska .
Mr. DaV| Aresta Houston City Council
Mr. Dre ScaI2| ena| Peninsula Borough Assembly
Ms. Lynda B, r,.Hames-GityCounll ~~  -=-—-
Ms. P yII|s Yetka Ketch Ikan Gateway Borough Assembly

State Members

Shelby Stastny, Office of Management and Budget
Alternate: Dr Eaul Rusanowski, Division of Governmental Coordination (State
C P erl‘:n erCo—chltlr) tof C d Devel t
omm |oner aul Fu ment.of Commerce an mic Developmen
X ternate: R/lr 8 ris %%t IVISION 0 rEconomlc ever\o ment P
Commissioner Ed%;la\r BIatchford De artment of Commumt and Reglonal Affairs
Alternate: Mr. Bob Walsh, D|V|5|on of Munici n?a and Reglona Assistance
Commlssmner John Sandor De artment of Environ entaI Conservatlon
Alternate: Fs)ut Com ISSIoner Mea Tre we
Commissioner Carl Rosiér; Department of Fish a ame
Alternate: Mr. Frank Rue Division of Habltat and Restoration
CommlsFloner Harr}/ Noah, De a“ﬁ)artm nt.of Natgrlra I(D}esources
C e <B o SWE %)n tIVISIC%n ?T 0 rtati d Public Fadliti
omm |oner ruce Camphe earmeno ransportation and Public Fadlities
&temate Mr. (ME l\/chm Division of P SI%nnlng

COASTAL POLICY COUNCIL MEMBER LIST
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MEMORANDUM STATE OF ALASKA

To: Alaska Coastal Policy Council ~ Date: January 12,194
File: ACMPEILL.94
vigoyestl)

Telephone:
Telecopy: 46305
From;  Paul C. Rusanowski, Director Subject  ACMP Le_ﬂislation:
Division of Governmental Senate Bill 238
Coordination

Senator Drue Pearce introducedSenate4HIK38rwhich-weuld amend the Alaska Coastal
Management Act (AS 4640 to clarify how and when certain parties can apppeal, or
"etition'] the, Coastal Policy Coundl during an Alaska Coastal Management Program
g CMPg consistency review Ssee aftached Ieglslatlon?. Senate Bill Z38incorporatés an

pprtoa h recommended by the Alaska Coastal Policy Coundl atits October 27, 198
meeting.

As directed by the Counci], the Division of Governmental Coordination staff worked
with a Council subcommittee, other interested parties, and Senator Pearce on the
legislation.  Senate Bill 238 indudes_many Suggestions made by the Councll
subcommittee and other parties during aDecember 231993 teleconferente (see attached
list of partidpants).

Why is Senate Bill 238 Neeoed?

Under the ACMP, State agendes_ and local coastal districts participate in a coordinated
process for reviewing and Issuing State Permlts for proposed development_projects
affecting natural resources and uses in Alaska's coastal zone. Proposed projects are
reviewed to ensure they are consistent -with the standards of the ACMP and the polides
of a coastal district program. The commissioners of the Departments of Environmental
Conservation, Natural Resources, and Fish and Game, on appeal as an “elevation", make
the final decision_on a con3|stenc¥Ndeterm|natlon. The commlssmner? also sit on the
Alaska Coastal PO|IC%/ Council, Which_has heard petitions on a few consistency
determinations made by commissioners in recent years.

Senat%_BiII _2:~Bwou|_g 8_rrect the problems experienced with these recent petitions (f_\nd
tire itficulties identified in aMarch 21993 informal Attorney General opinjon regar mgi
due process and delegation when a petition occurs after"a final commissionér-leve

— 1/12/9U vEVORANDUM —
DIVISION OK GOVERNIVENTAL COORDINATION
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decision on a con5|stencr¥ review.1. Under the current A(EMP stﬁt]utes and reg%lfitlons,
tire. State resource agency commissioners may not delegate their responsibility to
Partldgate miacommlssmner—level elevation™ of a consistency determinatin, nor magi
hey delegate [lreir quthority to decide a petition when they have arpdlf)éte in the fi

consistency determination, However, as noted In the Informa opinion, the
commissioners cannot sit in hoth caparities. In a recent example, the State resourc?
ag.mdes were ungble to parﬂdpa}e n C?undl action on a ge |t|o? affecting coasfa
[ES0UGES ang land uses.2 General principles of due process and de e%atlon uhder the
ﬁedcrt? nltshtgaggvr(]aﬂlPCrtocedure Act dictate a change in the statute or regulations, or both to

How Would Senate Bill 238 Fix the Problem?

Senate Bill Z38would. amehnd the Aaskla Cogstal Mar}?gement Act %AS 464) to allow
certain é)artle to petition the Coastal Po |cg/CounC|Iw n apreliminary, or “proposed”,
consistency determination Is issued by a State a(%enc . 1he petitioner. would seek
Council review of whether the petitioner's comments had been falrlr¥ considered _bz_the
State agency coordinating the ACMP consistency review, If the agericy had done itS jab,
the Coundl wauld dismiss the Ei)etltlon. Othérwise, the Cofundl wou(]d remand tne
proposed consistency ¢-termination to the agency to give fair consiaeration to tne
petitioner's comments and to prepare a revised proposed consistency determination.

A final c_onsmtencg( decision would b? made by the Stat?, re?ource_ agendes. Unlike. the
current situation, SB Z8would not allow apetition on atinal consistency determination.
Also, SB Z3Bresoves the due process and delegation concerns because the State resurce
agency. commissioners - as members of the Coastal Palicy Coundl - would only be
,rewewméq (? staff level Rrogosed con5|sten%de95|?n, and trerefare couIFl still make the
final S%at ecision on the onsmtepcty review, It a further appeal (as an elevation) occurs
after the petition process Is completed.

Alnreh 21998Memarandum from Elizabeth Kerttula, Alaska Department of Law,
to Pagl Rusapowski .D\z|s|on of Governmental Coordination, “Alaska Coastal Polic
E/I%lrjc Ial\/lem %{Jsm%lé\ |§| Ity to Hear Petitions Under AS 4040100", 27 pp ?see attadie

oThe Timber Creek Trapping Cabin Permit petition, in Bering Straits Coasta
Management Program acrLd theplgov%k IFOAn 33 un(“ Q/ A?a%(a Degar_?men .of Natura

Resurces, was submitteq to the Counc u(i heard by ahearing officer in Ma
193 ané (Ylvsmlsseg] By the Coastal Policy Co&ﬁc]ﬁ Octo%e , 198 ? Y
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Senate Bill Z8would, in effect, place the Coastal Policy Coxmul manmtermedlarK role
asareferee on the State's con3|stency rewe rocess etltlon romacoasta Ikrict,
dtazen of g |s}r|ct tat agency,. ar ro |cant T| Coundl - with its Statewde
membershl loca ec ed 0 |C|asa agencycommlssmners—would provice
over3| ht t0 ensure that State agen es fol ow rocedures and give fair consideration to

thr 31%mter sts comm ng en propose projects in Alaska's coastal areas (see
attac oun members

W hat Would Senate Bill 238 Do?
Briefly, Senate Bill Z8would do the following: L

Section 1 Aglend 464000010 add anew dutg of the Alaska Coastal Policy Council
to establish, by regulation, a consistency review and determination process.

Section 2 Amend AS 4640to add anew sectio SAS 4640080 whidi identifies the key
elements of the consistency review process, induding:

the agency coordinating tire review

ublic notice requirements

equest Tor com ents on a proposed project
an elevation which can oc cur &S a "subsequent review" of a gn 0posed

(r:g\ﬂ%rswts ney determmatlon 0, who can request an elevation who
ete? rc]>glu|10nn|ty for certain parties to petition the Coundl about a proposed

limitations on when a party may petltlon the Council

flexibility to [imit consideratiori of a petition when a federal law Sets a
dea m(]y for tLe State of A? %s respor%e on aconsistency getermmatlon for

a federal agency permit or activity,
the final cofisistericy determination and L
definitions for “affected coastal resource district" and "reviewing entity."

Section 3 Amend the existing petition statute AS 4640100 (b) to:
. rowde fora etition to the Council onapr gosed con5|stency dletermination
. rapa ulrement oraheal] Q r the Admi strﬁtlvg Pro qure
Wlthahearm esta In regulation oun
" Tor natu%t the %"%”fs'ténéta?é*v"’}re(%v T '?dev¥e8t "B et
comments s%bmlttec? dsurl ¥he review perlgd 3 P
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grovide rfor getmon dismissal gr remand oftge tpr(r)TPosed determination to the
gency for a revised proposed consistency determination

Section 4 Amend the existing, petition statute AS 46401000 to clarify that th
subsection WOU|§ contlnue to aa%llp ess a et|t|on WhIC mig ht][(ans)ubmlttedfgn enera
glstrlctacttons regard mg |mg ementatlgno Its coastal LPré)egrram and notapetltlon about
Istrict actions on a State consistency determination 4oA0(Ba

Sectlon 5 Slmllar 0 Section 4 this section would amend the existin Petltlon statute
]ﬂ{s dto car| that tire subsection would not a p to a petition about State
agency actions on a consistence deteniunatiOn-undel—

Section 5 Add new subsections under the existing petition statute AS 4640100which:

establish requirements for the notice of a hearing held by the Council to
consider a petition

* identify, %sm t|re urrentstat ute, the parties which have the opportunity to
petition the Coun on "general”, non-consistency petitions.

Section 7. Amend AS 464021010 add definitions for "consistency review" and “office.”

* * *

The Division of Governmental Coordination will continue to work W|th Senator Pearce

the Coundl subcommittee, and other interested artles as this egls |ation proceeds. Th e

bill Is referred to Senate Resources Commititee,. but committee actionds not ye

scheduled. Please feel free to call me at 45-8300 or Gretchen Kciser of my staff at
FAL1Tyou have any questions.

Attachments

oc.  Alaska Coastal Districts
Senator Drue Pearce
Patty Blelawskl Accord Env.
Susan Braiey, DEC
Janet urIeson DNR
Jack Chcnoweth, LAA
Ra ga Him, Governor's Office
Ke yHoward DGC

hsiaa rdu\ssagso% Assodatcs



JAN-14-94 FRI 15:43 ' GOVERNMENTAL COORD.

Coastal Policy Coundl

John King, OCRM
GabrieUe LaRoche DCHD
Bob Launie, DOTPF
Tom Loman

McMahon, DGC

éteve OBeFSor‘Bh I_,{Arco Alaska

Lenn aman, D
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ACMP CONSISTENCY REVIEW PROCESS OVERVIEW
Prepared for the Coastal Policy Council; February 9, 1933

Introduction

The Division of Governmental coordination (DGC) administers the
Alaska Coastal Management Program <(ACMP). In addition to
coordinating preparation of district programs and serving as staff
to the Coastal Policy Council (CPC), DGC also coordinates State
reviews of activities in the coastal zone involving State and
federal permits. This overview provides a summary of this latter
function, the consistency review process.

Consistency Review Process

The consistency review regulations, also known as 6 AAC 50, provide '
a streamlined, coordiHatScTT5r~3'cess “for~revTevxng~ah'dT"p?suing State'
permits for proposed 'development projects affecting natural
resources in Alaska's coastal zone. A brochure entitled; "Haw to
Apply far State Permits in Alaska's Coastal Zone*l, is attached. It
provides a brief summary of most of the information presented in
this overview. In addition to coordinating projects that require
State permits, DGCis also responsible for coordinating consistency
reviews for direct federal actions [e.g. Corps of Engineers (COE)
dredging permit] and projects that require federal permits-[e.g., an
Environmental Protection Agency (EPA) NPDES"permit].

Coastal development projects are reviewed to ensure they are
consistent with the standards of the acmp and the policies of
approved local coastal district programs. Project decisions,
absent an approved district program, are based on ACMP 'standards
found at 6 AAC 80. If there is an approved district program,
project decisions are also based'on enforceable district-policies
contained in those programs, y

For each project, the consistency review regulations provide a
structure for project review, issue resolution and decision-making,
with the full involvement of State agencies, local coastal
districts and the project applicant. The public is always welcome
to participate in an advisory role.

The regulations require that:

1. AIl appropriate permits for a project are included in a single
review. When an applicant proposes a project in the coastal zone,
they are first required to complete a Coastal Project Questionnaire
(CPQ). The CPQ-contains gquestions designed to help applicants and
State agencies determine what permits will be needed from State and
federal agencies. |If requested by the applicant, the coordinating
Agency can also assist with, a pre-application meeting to ensure
that all necessary permits have been identified and all back-up
m aterial is in order. When a CPQ and associated permit applications

_ DGC OVERVIEW.
ACVP PETITION REVIEW PROCESS
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are submitted to the coordinating agency*, the packet is examined
for completeness. As soon as an application packet is determined

to be complete, the coordinating agency distributes it and a review
schedule to all reviewers.

A project, and all necessary permits, are reviewed in a single
review and a conclusive consistency determination is issued to the
applicant for the project and all related permits. Typically, an
applicant has to obtain permission from several agencies to conduct
a project. Federal and State agencies from which permits may be
needed include the U.S. Army COE, the epa, the U.S. Forest Service
(USFS), the Bureau of Land Management (BLM), and the state
Departments of Environmental Conservation, Fish and Game and
N atural Sssourcea.

2. A single State agency contact is designated to coordinate the
State's review of coastal development projects. For projects
requiring a federal permit, 'or, permits from two cr more State '
agencies, or for direct federal*actions, DGC is the*‘cbord'inator of'

the review. For projects requiring permits from a single State
agency, the agency issuing the-permits acts as coordinator-of the
review. The coordinating agency is responsible for the

adm inistrative process involved with the review and assisting the
applicant with the permitting and consistency review process.

3- Regulatory deadlines are established for consistency reviews
and state permit decisions. Projects are- reviewed under a 30-day
review schedule, or more typically a 50-day'review schedule, when
agency permits have public notice requirements® Deadlines are also
established 'for the distribution of information to reviewers,
receipt of comments from reviewers, requests for additional
information, notice to the applicant on the proposed consistency
determination eand issuance of the final or conclusive
determination. The deadlines are not discussed in detail hero,
but, for your information, they are listed in a chart that appears
in the attached brochure.. State agencies with permits required by
the project must issue their permits within 5 days of the
conclusive, consistency determination, unless additional review is
required by statute or regulation.

4. The applicant, affected, coastal district and State resoinrce
agencies concur with the consistency determination for a project
before it is issued. Project reviewers submit comments on the
proposed project and permits to the coordinating agency. The
comments may include proposed changes to the project, or recommend
stipulations which, if incorporated into the project, would render
it consistont with tha standards of the ACMP. The coordinating
agency gives due deference to the commentor within thei_r area of

expertise. "Duo daforance"”, as defined in regulation, means that
deference which is appropriate in the context: of the commentor's
expertise and area of responsibility, and all the evidence

available to support any factual assertions. A coastal resource

2
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district is considered to have expertise in the interpretation and

application of the enforceable policies of its approved program
G AAC 50.120 (a)].

If an applicant, State resource agency or an affected coastal
district consider a.proposed consistency determination to be
unacceptable, opportunities exist to alevata a decision to policy

makers of state resource agencies for reconsideration. The
regulations first provide for a 15—day elevation to division
directors and, if necessary, a second 15-day elevation to the

commissioners of the resource agencies.
Exceptions to the 6 AAC 50 Process

There are a few exceptions to the 30-day and 50-day review
schedules worth noting. Regulations found at 6 AAC 50.050 require
DGC to publish a 1i3t of permits which have been categorically
approved as being consistent with the ACMP, and a list of general’
concurrence determinations-which;—with standard"atxpul&tions, are"™
also consistent with the ACMP. The li3t of these 'approvals is
known as tile Classification of'State Agency Approvals, and is mere
common known as the "ABCL list, where "A" stands for categorically
approved projects, "B" stands for general concurrence projects and
"C" contains a list of permits which are subject to an individual

consistency review. Permits qualify for the "A" list if they are
so de minimis that they .will have no significant impact in the
coastal zone. Projects qualify for the "B" list if they are for

routine activities that can effectively be made consistent with the
ACMP by imposing standard stipulations on-the applicable permits.
An example of an "A" list permit is a Fish Habitat permit for minor
instream work to improve or restore fish habitat and an example of
a "B" list activity is Surface Oiling of Roads (GC-11). Permits on
the® "A" and "B" list are not subject to further agency review
against the ACMP standards or district enforceable policies, and
permits can be issued once it is determined applicants qualify
under an "A"™ or "B” list approval.

The 6 AAC 50 regulations (5 aac 50) also provide for emergency
expedited reviews, but these are limited to true emergencies as
defined in the Disaster Relief Act of 1974 (U.S.C. 5122V, a
catastrophic oil discharge M or where an expedited review is

necessary for tha prosorvation of the public peace, health, safety
or general welfare.

Statistics

In terms of statistics, DGC typically coordinates approximately 500
project reviews a year. In FY92, DGC coordinated the review of 517
projects, 84 of- which were non-consistency reviews (a-g. National
Environmental Policy Act (NEPA) reviews, Outer Continental Shelf
(OCS) reviews, etc.). Detailed statistics aren't currently
available for FY92, but in FY91 the average review time of our 30-

3
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day and 50-day reviews, respectively, was 25 and 48 days. Other
FY91 statistics show that 22% of projects” reviewed were determined
to be consistent as proposed, 77% were found consistent with,
stipulations, and less than 1% were determined to be inconsistent.
In FY 92, 13 projects were elevated to the directors for further
consideration, and 4 of the 13 were elevated to the Resource Agency
commissioners for final decision.

Over the years, statistics have shown that the bulk of the projects
reviewed for consistency are for Public utilities or Facilities
(20%), followed by Fisheries, including Agquatic Farming and
Hatcheries (18%), oil and Gas activities (15% , Miscellaneous
A ctivities (13%), Private Residential (12%) and Mining and
Commercial (both with 11%). The numbers and percentages of project

reviews and types are fairly stable year-to-year, although aquatic
farming reviews decreased in FYO92.

Many projects- that are reviewed for consistency include new,
difficult, or interesting issuesT' Often time%/-as a result of
consistency reviews, the acmp wording group, which is currently
composed of representativesefrom the State resource agencies and
coastal districts, is directed to prepare guidance to assist future
reviews. For example, during previous years, the ACMP working
group developed procedural guidance on how to implement the coastal
Development standard (6 AAC 80.040), and 'on how to p3ace
stipulations that are needed for consistency but which are outside

the purview of .individual agency authorities (i.e. "homeless
stips"). Guidance was also developed on how to interpret provis.-.ons
of federal regulations regarding "associated facilities” (CFR

930.21). The ACMP working group is ofton called upon to clarify
procedures to facilitate the 6 AAC 50 review process.

Conclusion

During the almost 9 years the consistency review regulations have
been in place, they have provided an effective and predictable
process for coastal development activities that has been- well-
rocoived by State agencies, coastal districts, and applicants. A
paper published in Agrroborealis in 1990 entitled, "Permit Reform in
Alaska's Coastal Zone", by Thomas Gallagher, provides a survey
critique of the consistency, review process. The paper concludes
that the consistency review process is successful in achieving it3
primary goals of <coordinating permits' and involving local
communities. Other benefits noted include a savings in time and
money, helping applicants obtain their federal permits, and

reducing conflict. A copy of that paper is also attached for your
inform ation.

If you have questions about this overview, or would like additional
information about the consistency review process, please contact
Kerry Howard, DGC Project Analyst, at 465-3562.
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rtrcr nts |n a eIeco fe ence to
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Addressing AS 4640100 and Petitions under the Alaska Coastal Management Program

13Dpm -4 pm, December 28 198
Alaska Coastal Policy Coundl Subcommittee on Petitions:

Frank Keltr(( CPC pul%hc memper from Una ska
Scott Nova lic co~chair from Cor ova

ran Rue, Drro(ctor Division of Habrtat/Restoratron DFG
Paul Rusanowski, Director, Division 0 governmental Coordination, OMB
Ron Swanson, Director, Division of Lan

Other Coastal Policy Coundl members....................

Bob Walsh, Director, Division of Municipal/Regional Assistance, DCRA
Other Interested Parties in Working Group:

Coastal Drstrrcts Representatrves
ue Flensh urg1j Director, Bristol Bag oastal R source Servrce Area Program
Linda Freed Iannrn Director, Kodiak Island Borough
Pat Galvin, Copelang; Lan e, Bennett & Wolf, Anchdrage (representing the
Northwest Arctic Boroug
Tom Loman, Wildlife Department, North Slo ge Boroug
Darcy Richards, Director, Aleutians West CRSA Program

State Agency Representatives
usan BraIe Drv éron of Environmental Quality, DEC
Kerry Howard
GretChen Kfrser DGC
Beth Kerttu L
GabrigUe LaRoche Drvr?ron of Economic Development, DCED
Pam Ragers, Division of Oil and Gas
Glenn Séaman, Division of Habrtat/Restoratron DFG
Nelda Warkentin, Division of Munidpal/Regional Assistance, DCRA

Industry/PubIrc Representatives and Private Individuals
Patt ﬁ)erawsd Accord Environmental, Anchorage
o] s, |Saacs Assocrates Anchorage
T Ay
even B Porter, Arc a, Anchorage
Nancy Wainwright, XnA}rorage :



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 238
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: O ffice of the Governor

Title: Review of DroDosed Droiects under the 8RU O ffice of Manaaement 5 Budcet
ACMP and relating to petitions for comoliance Component; Governmental Coordination
Soonsor: Senator Pearce

Requestor COMPONENT SERIAL NO. 0018
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 95 Fro6 Fro7 Fr 98 Fy 99 FYQO
PERSONAL SERVICES 0 n 0 ) 0 il
TRAVEL <2 m0" <© <2.2> <2.3> 4> <2.6>
CONTRACTUAL <27 .9> <29.3> <30.8> <32.3> <34.0> <35. 7>
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 fi 1 0 0
LAND 8t STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING <29 .9> <31.4> <33.0> <34.6> <36.4> <38.3>

CAPITAL EXPENDITURES e} 0 0 0 0 0
CHANGE IN REVENUES ( ) 0 0 0 0 0 0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts <0Q ON <3- <73 n> <71 f = <7fi 4> 7>
1003 G- Match 0 0 0 0 0 0
1004 G- a 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GHIVHTIA 0 0 0 0 o c
Other n n 0 0 0 c
TOTAL <29.9> <31.4> <33.0> <34 .6> <36.4> <38.3>
Estimate of any current year (FY94) cost $ 0

POSITIONS

FULL-TIVE Q 0 2 n f n
PART-TIVE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

— FISCAL NOTE: QvB - )
iriv 10008 Almoib0BR Page iof 2



Fiscal Analysis of Senate Bill 238

The legislation would save money because the expenses associated with conductlngba
formal hearm% process under the Administrative Procedure Act (AS 44.62 would e
eliminated. These costs are: hiring a hearing officer, hearing room arrangementsJ staff
travel to hearing, and transcrlbln% the hearing proceedings. “SB 233would establish an
informal hearing process, before the Alaska Coastal Policy Council for petitions relating
to proposed projects reviewed under the Alaska Coastal’ Management Program.

Assumptions:
1 The number of petitions in a given fiscal year (average: 1/yr) would not change.

2 As has occurred on a petition in the past year, the Coastal Policy Cound! would
continue to meet via teleconference to consider future petitions.

3 The expenses for public notices of Cound| deliberations, teleconferenang, mailing,
and supplies would remain substantially the same.

Savings The estimated FY95 savings in travel expenditures (S20) are based on actual
FY93 costs for staff and attorney travel to partidpate in aformal hearing. The estimated
FY95 savings in contractual expenditures are based on an average | actual contractual
expenditurés for petitions during FY91 - FY93 for:_ hearing officer contract ($25.0),
hearing room fees ($1.4), and transcription costs ($15).

The Division of Governmental Coordination is staff to the Coastal Policy Coundl. The
program Assistant Attorney General provides legal counsel to the CPC. SB 28 will
reduce staff and attorney workload on petitions, and free up their time to address other
Coundl work. No savings in personal services is estimated.

Fund Source Federal receipts under the Coastal Zone Management Act are the source
of funding for travel and contractual expenditures for petitions under AS 4640100






WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF FISH AND GAME

AAAAAAAAAAAAAAAAAAAAAA

HABITATAND RESTORATION DIVISION A

January 25 194

The Honorable Gary Davis
Alaska State Legislature
State Capitol, Room 15
Juneau, AK 9811

Dear Representative Davis:

Your staff requested information on tax incentive programs from other states that are similar to
the Kenai #)rogram established by SB236/HB306.  Based on conversations with other state fish
and wildlife mianagement agenciés and The Nature Conservancy, the State of Oregon may have
the only rlPanan tax incentive proHram speC|f|caII¥ directed at restoring or enhancing degraded
fish habitat. | have included the following information on the Oregon program:; (1) a three page
public information summ%%ylgpre ared Dy Oregon Department of Fish and Wildlife); (2

enabling Oregon Statutes (§3160.084 and notes); and (3) the riparian lands tax incentive program

regulations.

It IS important to note that there are several key differences between Oregon’s program and that
proposed in SB236/HB306.

e Tax relief in the Oregon program is from state property tax exemption and personal
income tax. Since Alaska dogs not have either a State property or personal income tax.
such a program cannot be developed for Alaska. The proposed legislation allows a credit
against municipal property taxes.

The Oregon program is not regionally focussed (i.e., restoration/enhancement projects
can occgr or|1O a% river_or st?eam),ywhereas tt(1e SB236/HB306 focus on a |ﬁs)pejcmc
watershed - the Kenal River and its tributaries.

e Both the Oregon riparian E)_ersonal tax credit program and the proposed legislation
provide for project certification by the state fish and wilclife/habitat management agenc
- (lie agency with expertise in whether a project would restore or enhance fish habitat.

1/25/96
h-kiui ADF&G HABITAT DIVISION LETTER



Representative Gary Davis January 25, 1994

Based on discussions with staff at the Oregon Department of Fish and W ildlife, the principal
defects in Oregon's riparian tax incentive program involve the lack of a watershed focus and an
inadequate monetary incentive for landowners to protect common property resources.
Consequently, there has been little landowner participation in the Oregon program and it has had
limited success in protecting fish habitat. SB236/HB306 addresses these concerns by focusing
on the Kenai River and allowing for a maximum exemption of up to 50 percent of project costs.

| hope this addresses your needs. Let me know if | can provide additional information.

Sincerely,

Frank Rue
Director

Enclosures

cc:  Representative Gail Phillips
Senator Suzanne Little
Representative Mike Navarre
Senator Drue Pearce
Gerry Gallagher. DNR
Lance Trasky
Geron Bruce



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 405-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 26 194
SUBJECT: Tax credit for river habitat protection improvements (SB 240
10 Senator Drue Pearce
FROM: Tamara Brandt Cook
Director

Here is the sectional summary you requested.

Sec, 1 Permits a municipality to provide for a river habitat protection credit b¥
ordinance to be applied to offset property taxes on land upon which an improvemen

has been constructed that aids in protect[ng,the Kenai River or a tributary of that
river or restoring fish habitat in the Kenai River or a tributary.

The amount of the credit must be based on a percentage of the costs of the
improvement. A credit may only be granted for an improvement that has been
constructed in compliance with state and federal laws and certified b}/ the Depart-
ment of Fish and Game. A credit may not be granted for certain types of

improvements listed.

The Department of Fish and Game s required to establish by regulation criteria to
be used in determining whether an improvement qualifies for a Credit.

TBCdmb
A5

SECTIONAL SUMMARY



A la s k a S ta te L e gislature

During Interim During Session:
3111 C Street, Suite 150 State Capitol
Anchorage. AK 99503-3925 Juneau, AK 99801-112
(907) 561-2038 (907) 465-4993
Fax (907) 561-4194 Fax (907) 465-3872

Senator Drue Pearce
District F

Sponsor Statement

This bill would permissively authorize the Kenai Borough to offer credits against
real property taxes whenever a land owner completes an eligible project to protect
or restore river bank fish spawning habitat. Eligible projects would be determined
by the Department of Fish and Game. The Kenai River municipalities would pass
the ordinances needed to administer the program within their jurisdiction.

This bill would provide the Kenai Peninsula Borough with an additional tool to
protect fisheries resources along the Kenai River. Senate Bill 240 sets parameters
that allow local governments flexibility in determining their needs and interests,
while protecting river bank habitats. No local government is required to offer these
credits. If the program proves effective on the Kenai River, it may serve as a pilot
project for other areas of the state.

I introduced this bill in cooperation with the Kenai Borough and Mayor Don Gilman
and have worked extensively with them to develop this language.
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RESOLUTION #%4-1 Februar
A Resolution related to tax assessm]énts on an%ls alomdne Kenai River

Introduction:

It is the mission of the Kenali Rn{er Sgeual Management Area Adviso %argtﬁ
assist the Department of Natural Resources In preservin an rotect IS
and wildlife habitat and resou[]ces on the Kena| River, an to promotet

recreational opportunities on the river.

Whereas since the inception, of the KRSMA in 1984, we have found that:

1 Protecting existing riparian river habitat in its natural state Is extremel
critical for the Nabitat % E as of Kenai River fish; ané y

Valuable riparian habitat along the Kenai River i u%ected to more
and more development pressure as private property Is deve oged r commercial
and private use; and

0 ra |n river ank Iand% WNers t vquntarH/ Rrotect the river banks
a]nd re apl aan}a%e arian hapitat lands Is a high priority for rescoring
e fu V|taI|tyo ton the Kenai River; and

Property tax assessment laws require that any improvements, even for
rehab|l|taBnrgtydamag river anw bgtaxeé at t%enftm and true value,

And Whereas Senate B and House Dili, 36 will Fid\l/c()evrvrr;n n|C|paI|t|es to

PI’OVIde fax Credits t0 0 se e 00sts or certain Kenal |tatP ({IIEC'[ISI]J
H}grovements sojon & the Improvements meet certain criteria established by

the Department of Fish and Game,

Therefore be it resglved that the K nal River Spegial Management Area Adviso
Board encourag es % gl a LegIs ature fo pa§J genate Blﬂ %] J ?—?ouse %ﬁy
JK6 aa propose for amendment In attached copy.

g |oted Febru (ary 10 194 by the Kenai River Special Management Area
visory Boar

Jim Richardson. Vice President, KRSMA Advisor Board
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ABILL
FOR AN ACT ENTITLED
"An Act relating to an optional municipal tax credit for costs of certain river habitat

protection improvements.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA .

eSection 1 AS 2045 is amended by adding a new section to read:

Sec. 2045046, RIVER HAB' \TPROTECTION TAX CREDIT.

(8) A municipality may by ordinance provide for a river habitat protection credit to
be applied to offset a portion of the property taxes due on land, or an interest in land
taxable under this chapter, upon which an improvement has been constructed that
aids in

(1) protecting the Kenai River or a tributary of the Kenai River from
degradation of fish hahitat due to public or private use; or

(2) restoring riparian fish habitat alone or in the Kenai River or a trbutary of
the Kenai River that has been damaged by land use practices.

(b) The amount of a river habitat protection credit shall be hased upon a
percentage of the verifiable costs of the improvement and may not exceed 50
percent of the total amount of taxes levied upon the land or upon the taxable interest
in the land during a single tax year, but the credit may be granted for more than one
years. The ordinance may limit the availability of a credit to some, but not all types of
Improvements for which a credit may be granted under this section and to some, but
not all areas of the municipality. A credit may only be granted for an improvement
that has been constructed in compliance with state and federal laws and certified by
the Department of Fish and Game under (c) of this section. _The DeDa.rtment mav
renuire submission of olans for approval prior to construction as a condition_of
certification. A credit may not be granted for an improvement

Nftw Tuxt Underlined [DELETED TEXT BRACKETED]
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(1) required under state or feaeral laL[OR AS A CONDITION OF A PERMIT
FOR OR EXEMPTION FROM A REQUIREMENT FOR LAND DEVELOPMENT
GRANTED BY THE FEDERAL, STATE, OR MUNICIPAL GOVERNMENT;

(9 CONSTRUCTED OR DESIGNED SOLEY TO PREVENT NATURAL
EROSION;

(3 CONSTRUCTED OR DESIGNED PRIMARILY TO PROVIDE
COMMERCIAL ACCESS TO A STREAM OR ARIVER; OR (4)

21 located more than 150 feet from the mean high tide line or ordinary high
water line; in this paragraph, “ordinary high water line" means that line on the shore
of the nontidal portion of a [A NONTIDAL] river or stream that reflects the highest
level of water during an ordinary year and is established by fluctuations of water and
Indicated by physical characteristics such as a clear, natural line impressed on the
bank, shelving, changes in the character of soil, destruction of terrestrial vegetation,
the presence of litter and debris, or other appropriate means that consider the

characteristics cf the surrounding area.

(©)  The Department of Fish and Game shall by requlation establish criteria and
procedures as necessary to be used in determining whether an improvement is
effective in accomplishing the putposes listed in (a)(1) or (2) of this section. Upon
application by the owner of land or taxable interest in land, the department shall
certify whether an improvement meets the criteria established under this subsection.

Nnw Tvx( Underlined [DELETED TEXT BRACKETED]

2 2/10/94 DRAFT



FISCAL NOTE

STATE OF ALASKA BILL NO. SB240
1IALEGISLATIVE SESSION
Revision Date: Original Dept Affected: Natural Resources
Title: “An Act relating to municipal tax credit (or cost BRU: Pari<s and Recreation Management
of certain habitat improvements." Component:  Parks Management

Sponsor Senator Pearce
Requestor. Senator Pearce Component Serial No. 452
Exoenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FYo97 FY98 FY99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY94) cost: 5 None
POSITIONS
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0
ANALYSIS: (Attach a separate page it necessary)
S8240/H3306 as it presently exists will provide an economic incentive to Kenai River land owners who desire to restore or rehabilitate
their damaged ri/er banks. Itunfortunately may give the Impression that ‘improvements’ are desireablo, and therefore eligible tor tax
incentives. Not all Improvements’ should bo encouraged, and In fact, improvements should only bo encouraged to restore damaged
riparian habitat
Prepared by: Neil Johannsen. Direclop<"™,<"Eril 1&~) Phone : 762-2600
Division: Parks Management / a I & / Date: 1-Feb-94
Approved by Commissioner: cmm

f1) Harry A. Noah c?\ Date: 1-Feb-94
Agency: Natural Resource/\ f /

PREPARERITOHAROVIDE"ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

(50240.XLS Rev 2/1/04) Cnr* tnl'i -lI2flinrjaC m Q trJ flyallltf.QItiC e Pago 1 ol t

FISCAL NOTE: DNR
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CS FOR SENATE BILL NO. 240 )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR PEARCE

A BILL
FOR AN ACT ENTITLED
"An Act relating to an optional municipal tax credit for costs of certain river
habitat protection improvements."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 2045 is amended by adding a new section to read:

Sec. 2045046 RIVER HABITAT PROTECTION TAX CREDIT, (a) A
municipality may by ordinance provide for a river hahitat protection credit to be
applied to offset a portion of the property taxes due on land, or an interest in land
taxable under this chapter, upon which an improvement has been constructed that aics
in

(1) protecdng the Kenai River or a tributary of rhe Kenai River from
degradation of fish habitat due to public or private use; or

(@) restoring riparian fish habitat along or in the Kenai River or a
tributary of the Kenai River that has been damaged by land use practices.

(b) The amount of a river habitat protection credit shall be based upon a

1- CSSB 240( )
et/ Toxr. Unrinrllnud [DELETED TEXT BRACKETED1
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percentage of the verifiable costs of the improvement and may not exceed 50 percent
of the total amount of taxes levied upon the land or upon the taxable interest in the
land during a single tax year, but the credit may be granted for more than one year.
The ordinance may limit the availability of a credit to some, but not all types of
improvements for which a credit may be granted under this section and to some, but
not all areas of the municipality. A credit may only be granted for an improvement
that has heen constructed in compliance with state and federal laws and certified by
the Department of Fish and Game under (c) of this section. A credit may not be
granted for an improvement

(1) required under state or federal law; or

(2) located more than 150 feet from the mean high tide line or ordinary
high water line; in this paragraph, "ordinary high water line" means that line on the
shore of the nontidal portion of a river or stream, that reflects the highest level of water
during an ordinary year and is established by fluctuations of water and indicated by
physical characteristics such as a clear, natural line impressed on the hank, shelving,
changes in the character of soil, destruction of terrestrial vegetation, the presence of
litter and debris, or other appropriate means that consider the characteristics of the

surrounding area.

(c) The Department of Fish and Game shall by regulation establish criteria to

be used in determining whether an improvement is effective in accomplishing the
purposes listed in (a)(1) or (2) of this section. Upon application by the owner of land
or taxable interest in land, the Department of Fish and Game shall certify whether an
improvement meets the criteria established under this subsection. The Department of
Fish and Game may by regulation establish procedures to be used in applying for
certification, and may require submission of plans for approval before construction of
an improvement as a condition of certification.

CSSB 240( ) 2
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centive Program

\gueitlon' Jout the Riparian Tax

*%

1, Will public acc be required W1 *lgpy<
Ripgrd anagemept aftem**t? pIIES
RO _ﬁgﬁ%an Vishitun

we,

2.

%ﬁﬂ'] il
-, N0y i o i

from the tlrtam 1$eligible for tex nuaptfat.

Can thU program work In conjunction witH
federal Ccet-Shaie land tmprcremeal pro-
gram*? YES. ASCS, SCS, SWCO programs may
ptvoide funding for improvement psafocts and
tht tax exemption may be a farther bnuftt to
laadomnm If prookkiea of a AUmagetmttU ftaa

Oku to agreed upon.

Plan?

! mag

Will 1 be babia lot bade tame If | nil my

property? NO. bit If you trfiMnm from the
program while yea 9111 m n the property, 07 you
artfound ht nMaJUa of the terms of tie ecgrttt-
m4i*,uyt,>y<Mb*tk tax**™

An iiveatocfc graxing and tlober harveat
allowed? The management Agreement may
aptctfy term of grming and Nmher w ood aa
laeg as the ohfacthat af the manegainrnt agot*~
mtni are metand Riparian ptotactiaet loaaanraA.

It | aril my land will thg ,new owner k*



Lower 5 Uxea — while helping?
to improve Oregon's natura
resources™

The Department of Fish end Wildlife Km * pro-
gram that offers complete property tax exemption
to* Improving or m&kntalnis”; ousilfying SMparkn
lawk. Streansilite lands (riparian) up to 100 feet

fross a stream can be Included in this tax aXanmp-
lion program.

Riparian zones declared important.

Whan the Riparian Tatx Incentive kwwao passed
In 1951, tha Oregon legislative Assembly
declared that "It is In tha bate Interestof tha teak
to traintain, preserve, oonsetve and rehabilitate
riparian land* to assura tha protection of tha aoO,
water, Ash and wOdIfe resources of tha state fa*

9 tha economic and aodsl w*U-bsing of tha state

J and Ita dMaens.**

‘a

i Healthy Riparian xooa* am Important to tha

i resource by providing:

«* « laortaaad waterduring summer low flovrperh
ods
« erosion control by stabifcringotxeambankswkh
protective vegetation
i < flood ooatrei
* more and bsttct varieties of habitats foe wildlife
u) « coolerwaterdue to shading naulttag In better
habitat fa* salmon, trout and tteclhaad

(iPv |.0avSr'atng

Requirementso.
program .

andowntrin this

Tha landowner and tto DcyutnMM of nth and
WUdlIfe must agree to a management pian. This
agtrsamtfd fora riparian am aousl detaU protac-
Ifon ntesaurae that could Indiodr.

fab)

fencing thaatm front dtveatoek
« Inatktullng VanaSdal tivaatedc gfsskyrtyitew

providing an uncultivated "leave atrip'rate to
a Statena

aooomptohlng Uspcovad flah passage

plane Vo tnkdasiN effect* of such adtMsUe a*
Umber racaovml, stream crossings, culverts, kri-
gatton dvadt dame, etc.

a

If a riparian area la already hi good ahapa it may
qualify for peoparty tax axaaspttou by an agraa-
mcntto oMULttiln Utcarea In tu proaairi coflvdItkM.
W ithdrawal from the program or violation of the
termsofthariparian marugtmrat plan can result

in a panstfy of up to 9 yaam back taxas bring
iMtt-jafifi

Instresm habitat improvements are

eligible for a State Income Tax
Credit.

If Utttacaai Improvement* ar* required In tha
Riparian Management PU«, tha landownar may
receive a state Income ten credit foe 35% of
personal oriripsdet project ooate. Qualifying
projects and teaprcvemecUs could tocfede:

a
» fencing

e gabions

» rock {ettias/defketon

a etreambaak or habitat plantings
* bank stabilisation work

Application for ptsfimlnary profact certification
from a local Department of nib and Wildlife
rtffln* it NBOUktd M tha flrte step Inrorahiag tha
income tax CWtiiu

BENEFITS ... for Uru /ier» And j
the ntsouroe.

Lendowncsabenefit bdtiaMy by a kadiuotfoetinlha *
proparty tmste. AH land* Included hi tha managa-
saarvt pkn foe the riparian ana art txefcidad irons
tha lahdowntts testable land baaa.

*

Stebllaatton ofthe atiaanshaafcspreventsthe ions

of vehasfole cropkssd, and reduces aaalatonsra
coats.

Improved riparian habitat hdpe many wtidZlte
spades whBe providing higher quafity spawning
and roaring areas for fish.

How Ym Cut Become Involved

Real your Urvdsnurt be aimed Agriculture, Range
or Forest Layout LGDC adusowiodgad County
Land UtePlan. If your land teaWgibk, than got a
copy of yourte d rsoaottax M iiantstrecords
(far tax lot tidesmalton) and a plat map or aerial
photo of tha psoparty.

Than you roust develop a asanagatMM plan k\

sultation with a DefMriaMOko ffish,and WUd-
tj?:lbiologkt. | a plan can be agreed tO by both
partka, tha agreement Is signed and the county
assassoc la Stan notified of tha teastaadfoa. The
tax exemption will (ban be in effecft starting wRh
tha next fuM year. (Bxasupke Max* AUd In IM4
will alartrccriving tax aNszpHloo for tha 19SS tax
fter.)

Inorderto contact yourtotal Department of Tteh
and WuUdILfa htologkt, check your phone book
under

OREGONSTATHOF... T
PUtandW UdJfa ,
Dcparteaantof N
................. m .~ N
4
1¢

(#d) “n-5-i0o0

*

r

©

ItfilBbK .-'S'gjat)  UdQ?2 :Tig

WOISI/MQ



Thank you for your Inicrcst in Oregoirt Riparian lax Incentive Fro*amf
Included below aro explanation* of the two features of tho program uti

inforaatlon on how you can become involved*

PStoracrY TAX EXEMPTION

Participation in this part of the pro%ram will involve a Riparian  Land
Kanig«**nt Agreement with tha Orozcm Department of Pish and W ild life .
This agreement w ill detail tha land to ha de3|%nated as ILIparia* which
can be up to 100 feat landward of tha stream channel. Measures to be
taken that w ill ensure Riparian xono protection and enhancement aust
then ha agreed upon by both parties, Cur District rtsh and W ild life

Biologist for y?<ur area w ill sarva as the De%artment a%ent and_provide
guidance in working out an agreement. Once the agreement Is signed,

that Riparian land designstad in the agreement w ill receive the property
tax exception. This exemption registered with tha County Assessor,
w ill remain in effect as long as tame of the agreement are adhered to.

rtXSOHAL LNCQMITAXCREDIT

Landowners who spend funds on fish habhitat improvement prO{ects (le., .
gabions, strnas obstruction removal, bank stabilisation, etc.) mayrecsire
a personal Income tax credit totaling 2% of actual project ooets. .
Preliminary project plans and costs mast be certified by OCTW District

Biologists. Projects Bust Met fish habitat management goals of the
Department. Upon satisfactory completion of the project, final oerti-

fication by local ccen biologists w ill provide for the tax credit, the
tax credit'may then be applied to the landowners next Cregoe Stats laetac

tax assessment.

YTXJ1 NEXT STEPI

To parsue your interest in Riparian habitat protaction and improvement
contact at your convenience
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O |If *ny part of lections 1to fl of this Act is h«!d
unconstitutional:

(@ ORS 316.680 tnd 316067 ihall remain in effort
th* >tmrm tA if this Act hadnotbean enacted. Any
Oregon penonal income Uxa*paid bya benefit rrcipi-
onl of the Public Employes' Ratiremenc SyiUm on tc-
count of a benefit recaived pursuant to ORS 237.001 to
237.315 fhall not be refunded if an additional benefit
equal to the taxes paid has been paid under lection 5
0? this Ad or ORS 237.231

(b) Section 5 of this Actandthe amendments la
ORS 237333 by section 5b ofthisArt shall Wand re-
pealed. Any amounts paid to a benefit recipient by the
Public Employes’ Ratirwnint Board, pursuant to section
5 of this Act cr ORS 277.221 shall not be rapaid.

(e) If a benefit recipient has paid tax for which the
recipient has not .-rctiiveii a benefit under section | of
this Act or ORS 137231 the member may claim a refund

of r.hf tax paid.

i3) Any funds remaining in the Public Employes'
Tax Account thall revert to the General Fund.

(A No refund of Income Uses shall be allowod or
made under this lection unleu a daim therefor is filed
within M days slier the determination that the pro-
visions of tactions 1 to 5 cf this Act are unconstitu-
tional is final.

15 For the purposes of this section. "benefit* ind
'benefit recipient* have those meanings given in section
5 of this Act. (13)13 c.906 !7|

Sec. 10. Section 5 and the amendments to ORS
237131. 237.233. 316037 and 316.660 by sections 2. 3. 5b
and Sc of this Art first apply to retirement benefits paid
during the 1238 calendar year. 11J89 cJ08 |10|

Note: Section 42, chapter 525, Orejon Laws 1949.
provides:

Sec. 43*11) Except as provided ir. subsections (2)
to (4) of this section end sections 33 to 92 of this Act,
the imendmenu by this Act apply to transactions or
activitm occurring on or alter January 1. 1983, in tax
years beginning on or afler January 1, 1989.

(2) The effective and applicable dates, and the ex-
ceptions, special rules and coordination with _the
Internal Revenue Code, aa amended by the Tax Reform
Act of "9SS iP.L. 9951-1) and other Acts, relative to thote
dates, contained in the Omnibus Budget Reconciliation
Act of 1987 (P.L 100-203) shall apply for Oregon per-
sonal income and corporate excise and income tax pur-
poses. to the extent they can be made applicable, in the
same manner is.they ire applied under the federal
Internal Revenue Code and related federal law.

(3) The effective and applicable dates, ind the ex-
ceptions. special ruies and coordination with the
Internal Revenue Coe, is intended by the Tax Reform
Act of 1988 (P.L 99-514) ind other Acts, relative to tnose
dates, contained in the Family Support Act of 1988 (P.L.
100-185) shall apply for Oregon personal income end
corporate excise and income '.ax purposes, to the extent
they can be made applicable. In the same manner u
they ere applied under the federal Internal Revenue
Code and related federal lew.

(5) The effective and applicable dales, and tha ex-
ceptions. special ruiea and coordination with the
Internal Revenue Code, as amended by the Tax Reform
Art of 1346 (P.L. 99-514) and other Acta, relative to those
dates, contained in the Technical and Miscellaneous
Revenue Art of 1948 (P.L 109647) shall apply for
Oregon personal income ai.d corporate excise and in-
come tax purposes, to the extant they cars be made ap-
plicable, in the same man' er at they are applied under
the federal Intarnal Revenue Cede and related federal
Itw.

(51(a) If a deficiency ia ass saed against any tax-
payer for a tax yaar beginning before January 1. 1962
and the deficiency, or any portion thereof, is attribut-

0i'23PK PbPaG.'HfiBITYT B¢ 6D TAYATION T V- Ay

O mmd s

able to any retroactive treatment under this Act, then
any interest or penally assessed under ORS chapter 305,
214, 316. 317 or 313 with respect to the deficiency o
portion thereof shall be canceled

(b) If e refund is due any taxpayer for c tux y
beginning before January 2 1988, and the refund or «
portion uiarecf is due the taxpayer on eccount of *
retroactive treatment under thia Act, then notwith-
standing CRS 314.415 or other law, the refund shall be
paid without interval.

(c) Any changes required on account of thia Act for
a tax year beginning prior to January 1 1989, shall tw
made by filing an amended return within the time pre-
scribed by law.

(d) If a taxpayer fails to file on amended return
under paragraph (c* of this lubaertson. (he Department
of Revenue shall make any charges undar paragraph (c)
of this subsection on the return to which tha change or
changes relate within the period as specified for iseuing
a notica of deficiency- or claiming a refund is otherwise
provided bv law with respect to that return, or within
one year after a 1963 return is filed, whichever period
expires later. (1389 c.425 5821

318.(777 11969 c.493 516: rtnumbered 310.537I

CREDITS

316.078
lated expenses. (1) A resident individual
shall be allowed a credit against the tax
otherwise due under this chuptsr in ar.
amount  equal to a percentage of
employment-related expanses allowable pur-
suant to section 21 of the Internal Revenue
Code as of Dec8mber 31, 1988, notwith-
standing the limitation imposed by section 26
of the Internal Revenue Code as of December
31, 1988. The percentage shall be determined
on the basis of fadaral taxable income, as
defined in section 63 of the Internal Revenue
Code as of December 31, 1988, and as re-
flected on the federal return, whether or not
a joint return, of the taxpayer for the taxable
year, in accordance with tfie following table:

If federal taxable income is: The percentage is:

Not over S3,000._........ 30
Over 55.000 but not

over Q0D
Over 510,000 but not

over 315,000 8\
0><r 514.000 but not

ov«r $25.000 J*
Over 525.000 but not

over $35,000 S*
Over 535,000 but not

over 545,000 4%
Over 545.000 o*

15"

(2) A nonresident individual shall be al-
lowed the credit computed in the same, man-
ner and subject to the same limitations as
the credit allowed a resident by subsection
(1) of this section. However, the credit shall
be prorated using the proportion provided in
ORS 316.117.

(3) If a change in the taxable year of a
taxpayer occurs as described in ORS 314.085,

Tajc credit for employment re-



or if the department terminate* th* taxpay-
er'* taxable year under ORS 314.440, the
credit allowed by thia *ection shall be pro-
rated or computed in a manner consistent
with ORS 314.085.

(4) If a change in the status of a taxpayer
from resident to nonresident or from nonres-
ident to resident occurs, the credit allowed
by this taction shall be determined in a
manner consistent with ORS 316.117.

(5) Any tax credit otherwise allowable
under this section which is not used by the
taxpayer in a particular year may be carried
forward and oteet against the taxpayer's tax
liability for the next succeeding tax year.
Any credit remaining unused in auch next
succeeding tax year may be carried forward
and used in the second succeeding tax year,
and likewise *ny credit not used :n that sec-
ond succeeding tax year may be carried for-
ward ana used in the third succeeding tax
year, and any credit not used in that third
succeeding tax year may be carried forward
and used in the fourth succeeding tar year,
and any credit not used in that fourth suc-
ceeding tax year may be carried forward and
used in tha fifth succeeding tax year, but
may not be carried forward for any tax year
thereafter (137) eS72 113% 1977 ¢.m 13; 1979 e.£9!
H: 1083 c.SM i* IS8S cJOZ H: 1967 cJ33 110; 1989 ¢SS
17, 1989 CaIMr ill]

Note; Section 1Z chapter Iw7, Oregon Lews 1939.

provides:

Sec. 12. The tsiendmtnts :0 ORS 316 078 by eection
Il of lhie Act apply to iu years beginning on or after
January 1. 1989. [IS39 C.1W7 f]2]

316.079 Credit for certain disabilities.
A 550 credit, against income taxes owed,
shall Joe allowed a taxpayer who as of the
close of the taxable year ha* juffered a per-
manent and complete loss of Ainction of both
legs or both arms or one leg and one arm as
certified to by a public health officsr. The
certificate shall be in a form prescribed by
the department and shall be filed with the
first return in which the credit is claimed.
11973 ¢.120 »

316.0*0 (1963 cJ04 111 r«numbcrd 316.«73]

1 AL (R008 113 SHCTLBill: TRl el

316.082 Credit for taxes paid another
state. (1) A resident individual shall be al-
lowed a credit against the tax otherwise due
under this chapter f'? the amount of any in-
come tax imposed m the individual, or on an
Oregon S corporation of which the individual
is a member (to th# extent of the pro rata
shars of ths individual of tha S corporation),
for the taxable year by another state of tho
United States or th* District of Columbia on
income derived from sources therein and that
is also subject to tax under this chapter.

"

"Ml 2Q '¢1 01:25PM hCF&GmblgEngﬁATl income tax

"lirffTTinrr

3lo0.'0a*

(2) The credit provided under this section
shall not exceed the proportion of the tax
otherwise due under this chapter that the
amount of th* adjusted gross income of the
taxpayer derived from sources in the other
taxing jurisdiction bears to the entire ad-
justed gross income of the .taxpayer as modi-
fied by thia chapter.

(3) Tho department shall provide by rule
the procedure for obtaining credit provided
by this section and the proofrequired.

(4) No credit allowed under this section
or ORS 316.292 shall be applied in calculat-
ing tax due under this chapter if the tax
upon which the credit is based has been
claimed a* a deduction, unless the tax is re-
stored to income on the Oregon return.

(5) For purposes of this section, “Oregon
S corporation” means a corporation that nas
elected S corporation status for Oregon ex-
cise and |ncome tax urposes. 13 c.«3 H;
1081 ¢SO 13 1987 Ci s)

Not*: S*« not* under 318 W1

316.083 Exception to ORS 316.84-1. ORS
316.844 shall rot apply in any case in which
a carryover basis for certain property ac-
quired from a decedent dying after December
31, 1976, is provided by section 1023 of the
Internal Revenue Code (Tax Reform Act of
1976), (1977 c.«: jiS|

316.084 Credit for fish habitat im-
provement. (1) A resident individual shall
be allowed a credit against th* taxas other-
wise due under thia chapter, based upon the
cost of a fish habitat nr rovement project
certified under ORS 496.230. The amount of
the credit shall be 25 percent of the amount
certified.

(2) To qualify for the credit under this
section:

(a) The fish habitat improvement project

‘must have been given final certification by

th* Stat* Department of Fish and Wildlife as
provided in ORS 4SS.260.

(b) Th* credit must b« claimed for the
year in which final certification for th*
proj«ct is granted.

(c) Th* taxpayer who is allowed the
credit must be the person who actually ex-
pended funds for construction or installation
of the project.

(d) Tho fish habitat improvement project
must not be required by existing federal or
state statute.

(3) The credit allowed in any one year
shall not exceed th* tsx liability of the tax*
payer.

(4) Any tax credit otherwise allowable
under this section which is not used by the
taxpayer in a particular year may be carried



