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the department determines that the program is being implemented :n a manner that fails
to meet the terms of the cooperative agreement or is otherwise being inappropriately
administered, the department shall give written notice, setting out its determination, to the
municipality or local air quality district. Within 45 days after giving written notice, the
department shall conduct a public hearing on the matter.

(b) If, after the hearing, the department upholds the determination made in the
written notice, the department shall provide the municipality or iocal air quality district with
a written finding setting out the nature of the deficiencies and a description of the
necessary action to be taken in order for the program to prevent or control air pollution.
The department shall provide its finding to the municipality or district within 45days after
the closure of the public hearing record. The department shall set a reasonable period
of time for the municipality or local air quality district to take corrective action in response
to the department’s finding.

(c) Ifthe municipality or local air quality district fails to take corrective action within
the time period set by the department under (d) of this section, the department shall
terminate tho cooperative agreement and resume management of the program in the
affected jurisdiction. If the municipality or the local air quality district partially remedies,
to the department’s satisfaction, the deficiencies found In the determination, the
department shall amend the cooperative agreement to reflect a modified allocation of
responsibilities between the department and municipality or the local air quality district

(d) Amunicipality or local air quality district that has had its cooperative agreement
terminated may resume, with the department's approval, a local air quality control
program if the municipality or district agrees to comply with AS 4614500 and with any
corrective action plan required by the department.

(6) Ifthe department finds that control of a particular class of facility or source,
because of its complexity or magnitude is beyond the reasonable capability of the
municipality or the local air quality district or may be more efficiently and economically
controlled at the state level, the department may assume and retain jurisdiction over the
class of facility or source. Classifications under this subsection may be based on the
nature of facilities or sources involved, their size relative to the size of the communities
Inwhich they are located, or other basis established by the department.



Sec. 4614520 STATE AND FEDERAL AID. (3) A municipality or local air quality district
with a local air quality control program may apply for, receive, administer, and spend state
aid for the control of air emissions or the development and administration of the program
if an application is first submitted to and approved by the department. Subject to
available money appropriated by the legislature, the department may approve an
application if it is consistent with the terms and conditions of the applicable cooperative
agreement and meets the requirements of this chapter.

(b) Amunicipality or local air quality district \.i:h a local air quality control program
may apply for, receive, administer, and spend federal aid for the control of air emissions
or the development and administration of the program.

ARTICLE _. CRIMINAL PENALTIES FOR AR POLLUTION

Sec. 4603791 CRIMINAL PENALTIES FOR AR POLLUTION, (a) After receiving a
certified notice from the department that such conduct is punishable by criminal
sanctions, a person is quilty of a Class A misdemeanor if the person, with criminal
negligence
(1) fails to provide essential information or provides false material information,
or makes a false material statement or certification in an application, notice,
record, report, permit, or other document filed, maintained, or used for
purposes of compliance with AS 4614 or a regulation adopted under AS
4614
(2 falsifies, disables, or fails to install any monitoring device required to be
maintained under AS 4614 a regulation adopted under AS 4614, or a
permit issued by the department or a local air quality control program under
4614 or
(3 Vviolates any material condition of a permit issued under AS 4614 not
otherwise included in (1) or (2)
(b) A person is quilty of a Class A felony if the person kncwingly releases, or
causes to be released into the ambient air, an air contaminant without a permit issued



under AS 4614, or in excess of permitted levels, and who knows at the time that he
thereby places another person in imminent danger of death or serious bodily injury.

(c) A person is quilty of a Class C felony if that person recklessly releases or
causes to be released into the ambient air an air contaminant without a permit issued
under AS 4614 or in excess of permitted levels and he thereby recklessly places another
person in imminent danger of death or serious bodily injury.

(d) A person is quilty of a Class A misdemeanor if that person with criminal
negligence emits or causes to be emitted air contaminants without a permit required
under AS 4614 or other authorization issued by the department or established in law.

() Each day on which a violation described in this section occurs is considered
a separate violation.

() In this section,

(1) "criminal negligence” has the meaning given in AS 11.8L900@)(4)

(9 "recklessly" has the meaning given in AS 11.81.900(a) (3>

(3 "knowingly" has the meaning given in AS 11.81.900(3)(2); provided however,
that in determining whether a person acted knowingly,

(A) the person charged is responsible only for actual awareness or actual
belief possessed, and

(B) knowledge possessed by a person other than the defendant, but not
by the defendant, may not be attributed to the defendant; except that
In proving a person’s possession of actual knowledge, circumstantial
evidence may be used, including evidence that a defendant took
affirmative steps to be shielded from relevant information.

(4 Itisan affirmative defense to a prosecution that the conduct charged was
freely consented to by the person endangered and that the danger and
conduct charged were reasonably foreseeable hazards of-

(A) an occupation, a business, or a profession; or

(B) medical treatment or medical or scientific experimentation conducted by
professionally approved methods and such other person had been
made aware of the risks involved prior to giving consent. The
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defendant may establish an affirmative defense under this subparagraph
by a preponderance of the evidence.

() For purposes of (a), a person is deemed to have received notice ifthe certified
notice was signed by a responsible corporate official or other official who, with apparent
or actual authority, represents the person. The certification shall include a representation
that the notice will be displayed and communicated by the official.

(h) Notwithstanding AS 1255035(0), upon conviction of an offense under
subsection (a), a defendant who is not an organization may be sentenced to pay a fine
of not more than $ 10000 for each separate offense.

ARTICLE ~ GENERAL PROVISIONS

Sec. 4614900 DEFINITIONS. (DEFINITIONS AS NECESSARY TO BETAKEN FROM CS
FOR SENATE BILL NO. 388 (RESOURCES) BY AK DEPT. OF LAW)



ATTACHMENT #2

MISSION STATEMENT

for
AR QUALITY LEGISLATIVE WORKING COMMITTEE

The Department's air qualit manaqem nt goal 15 tg safe uard b||c he%l]h and the
environ entb fosterl teuseo tec no ?y an uc tlon |ch enanles
Fcono Ic ev 0 men} nlma degradation to the ar aq PreseLveste high
evel of existing ar quality or e enjoyment and well being of all Alaskans

Be mission of thi %ommn ee Is to work coogeranvely to recoinmeﬂd to the
Administration aP the Le |satureAProgosed hanges fo state law tgt comply W|th
the Rrowsmnso ? foster air qua Jﬂm rams based (stoun
Scie ce ana retan}]accounta ¥an resPonsweF f the quid ance an rection of
our citizens through: recognition (?t the state and loca gove ? ﬁare
appropriate entitiés to manage and protect the air resources or Alaska

adopted Y22/R



ATTACHMENT #3

AR QUALITY LEGISLATIVE WORKING COMMITTEE
MEETING PROTOCOL

. GENERAL MEETING CRITERIA
1 Public Meetings:

All com l]tee meetw will be open to the eneral bI|c Nleetln da
times an ocat|ons Il receive nor pubhc ot|cea eu not|eW|| be
sent to all. m em ers, of the legislature. Ad-hoc subcom ttee sessions are
([)t an, officl ‘uncnon of the com |ttge but are generaII Session “1 wll
allow Ingividua rouPs t0 qiscuss the rlssues erma eto the bill wit
EC to Toster a Qreater un erstan |r Act or issues of

Importance to a Specific group a re%te to, th ese meetings will
ge eraﬂy be m?orﬁ]?andgnotppu%hcaynonceg kE)ut WM eopen eetings.
2. Public Participation:

Specific times will be estaplished on meeting agendas for public question
300 ansuier sessions ant! or pugllc testlmon% : Pt 4

3 Amendments to the Draft Legislative Bilt

Following d|scu35|on and debate, an pro osed amendment will be subje 2}3
to commltteev Commlttee ap oval of any amen mth reﬁmresa
maHort voteo qers rese t and voting for both t

ratlon vote an econaderatlon tg Recon3|derat|é)n votmrn
f all not occBr oHt e same day as the first consheran n vote and only after
?ra review }eDeﬁt of Law an rewewb e DEC Commissjoner's
Office. Ever ort be made to expe |s review, An Assistant
ttorney General a o a resentat|eo m% mmissioner's Office will
e present at many of t etmgs and availa Ie or council.

Committee approval b 2/3malont vote is to be viewed as a prim rY but
rtor dissention concerning a provision.q

Q%[S%T’md{lgta%%c%a}uezp at unanimous support o?ag| Prowsmn of the

1 € rare mittee memoers Wro vote In“opposition to a
HYOVISIOH will be pOV dl OPPOF'[U |ty 10 resentfthe [€450NS O‘
ISsention. r gherrrmhe commitiee wi deteﬁmme If 3 contiict resolytion

SGSSIO[(] woulg

| In reconciling the
Regaraless, positions o? dissention f) :

0 e B 1rect|0{1(b to the provision.

s will be part of the



committee record and specifically brought to the attention of the Legislature.

4. Record of Meetings:

Each meeting w U{II be recorded in audio, vglth atranscr,pthon of the
roceeﬂmﬂ dL?ro uced. U nIer unigue conditions prevail, the meetings will
Eenera y Not be open to teleconferencing.

5. Duties of the Committee Chair:

The comnntteec |rman ener II respon3|b|e or the execunon of all
meetings in a roessmna dore manner. The committee chair will
R]rgva{gg r1p inted materials as necessary to inform participants and carry out

The cha|r will work | |n ood faith to assist the commﬂ}ee in developin
amen dments that WI eett e requnements? the_Clean Air Act, federal
regu tions In 40 CF nartment icy. The chair can not as%ure
tp t the Department V\hll anﬂove he ?Ctlo %or amendments Wogose

the commitiee. f alr pJomIp not|¥the commnte?

commlftee gropo? ﬁ ear o diverge from requirements of law or the
generally policy of the Department,

6. Commitiae Member Alternates:

In the event that g committee member s unable to attend a meeting(s), the
%ers hall n t‘% ﬁalr # anoﬁner mdmgual 1510 we as

St i oo e

7. Committee Action:

Unless otherwise specif |callg growded or, any action of the c% mmittee
which rececyesa 3? Hyvt all ateBdm% members sWaII e considered
ggna(n&r%\ép action or tho committee. Absentee voting will not be

8. Ad-hoc Subcommittees:

Ad-hoc sub(iommdttee meetings, are to tﬁe held as an H -official function of
the Aar uality A wsonf Com |tt? Pur 0se.0f these meetings |s[<
rovide An opportunity Tor each of the representatives to ?on uct & wor
ession between thel con?]ntuent members and EC staff to obtain a
roader understanding of the Clean Air Act requnements how these



uirements may directly affect their activities or functions and to discuss
(nce fual |deasythat may ne brought to the Committee for F rther

fhscussmn Lnt rested arthes aLet arranges e Pc meeting times and
ocations with the chair within the reserved time blocks.

Official subcommittees ma ointed by the chairman with the consent
of tlhe commlttee to perpernweun tPons germane to the mission of the

committee.
II. AGENDA SPECIFIC FEATURES

1 Sequence of Actions for Amendments:
rto o en meeting agenda to proposed amendments on a

i)eCI?JC

mittee to select a "set" of proposed amendments for

conslglera flon
Discussion and de ete of selected d;1mendments

49 ortunit g%for public question and answer

4Public test Y
A First cogm eration vote
DEC and DOL review
4Reconslderatg erote Rre faced r?/d|scussn)n| necessary
4 Resolution of objections to ameridments If necessary

2. Agenda Items:

In ngmo to evauating proposed amengments the meet|n end
Include other sHbjects% ma be deeme necessary Qra 0 al}e e
chalr to meet t eoveraﬁgosa of producing adratleg|sla I that best

serves the Interests of t

3. Meeting General Sequence of Business:

400%9&2?&“(? of re for agenda changes if an
ideratl
%econnderaﬂon Vot %% 8 (ﬁj g y

ont|Puat|on of old b usmess from Brevmus m%g
oncude c%mmlttee action on previous business

e IN New Dusiness
S meeting

amended 10/2/92



AR QUALITY LEGISLATIVE WORKING COMMITTEE
TRANSMITTAL DOCUMENT ATTACHMENT #4

SUMMARY OF PRINCIPAL ISSUES OF DEBATE
104/

INTRODUCTION:

The purpose ofthis docu enthsto presentasummarg

the compromises reached on tne most salient |ssue3 efore the c?mmlttee in develo mg
a proposed legislative hill. - Attachment #6 entitied "Excerpts of Transcripts” provid

dentificatl n 0 Iocat|ons within the transcri ts for mﬂwldual d|sc%)35|ons and sta sé %emer% af

?f the discussion, the debafe and

ehntlone Fre The committee transcrjg fecé at ISsyes of supsta t|v% ate
Vﬂ In severa somew%at istinct categories. This document is structured with respect to
those categories which are:

1 Agreements on Protocol, Agenda and Initial Language;
2 The Small Business Assistance Program

3 Fees Paid by Permit Holders

4 The Dedicated Fund & Special Account

¢. The Permit Program Components

6. Local Air Quality Programs

7. Criminal Penalties for Air Pollution

8 Public Involvement in Permits



ISSUE #1: AGREEMENTS ON PROTOCOL, AGENDA AND INITIAL LANGUAGE

Overwew Committee members were concerned that 1) the process of adoptmg
an ua eforadraft b||| be de3| N ?to allow Issues to be resolved throu%h open debat
|e a o ena d|ssent| and m|non osmon be carried

°erXVe%"sar°ttoee€ 'vse ﬁé“e a‘ﬁ‘”eé e et m°a°n“ s 'SS”n?a]
n i efor Iscussion @ (%Rgs NAT LLIDNCSn %@@SOURC work ra?to
ocument ‘that _Incor orats rewous agreements and. ‘compromises.

navo gthls document |sf|avor art|C|pant na su Jectscg Rrewom]lé
nel cftlatlon omecommltee wereconcerne tatuslngthls ocument wou

tinunconsciously carr |n an uage and concepts Into a committee product
that wasn't an accura){e e ec on ora the In entgo %s groupID P

Substance of Discussion & Resolutions:

Protocol- AD evelo ed a draﬂ meeting protocol, proposi ommittee votin
|nga%omm|t eg P ? Tﬁe environment

rocess f0 ado g L#] rzgcusmn
ommumtya cated that the Jont¥nvot concept b%reﬁ]aced wﬂhaconsensus
Processw ereby unanimous ug)rnorﬁ embers would be the criteria f rac%ept
anﬂuae Into commntee The environmental com urm/ ou
~CONSENsus Was tne only rﬁﬁ]o rlate process for decmon makin y co |ttee as
more than 2/3.of the committee re resentat%es Wer om |n 8r or o{ er entrt |es
ee mygrquahgpermﬂs Several orthe mem h 9 ere oft e0|n|
%t rng vofe W (as an ade Fate gt Ing" est, Degendmﬂ n
ect matter, It waS believe g/sever membe Wat for some [Ssugs
|m ossible to obtain a unanimous vote n gneral all members believed |twas Nt 8
? mon mterestt rovide a mechanism fo asen raﬁ an mmont lews t0 be carrl
orward as part?f committee record and made rea Xavana f the legislature. Tpe
2/a:}'terwas resolved by comm|ttee agoption of the meel Ig grotoeo that mcorporatest
Vote process W|tharecon3| eratlon ote note: arep ntative of t eenvnonment
Was no 'yee rving on t e committ e w en IS Mo (fn was ma (i

SU

mum

ditionaly, It was cla d;ataverbau recor% %nl swoul be made ajl
tansmltta document wou re are to enable the le ure to be awan o
Issenting views on the controver3| subJectso the proce |ngs

When the cc1mm|ttee was Rrst formed, the de nPartment |dept|f|

nvnonmenta 0 un|t requeste |nwnt|
En Po tne cgmnﬂttee encloseoq}g

Fd one seat for.the
The enviropmental communit
ecrea on o additiondl seats to n reate r3|

sou posmo enera o nsm industry, wildlite experts

U h ”&f | IStS, an smaI ness aswel as o? hronm nt comm Nl

Ee e artmenta reed to one moreé tt orale resePtanve € general punic Tre

environmental community put forward the nomination for that seat

! 2



Agenda- Lengthy discussions during the first few meetings focused upon what subjects
should be rfelgne)r/atedg the commr?tee whsrch subjects grer %urredp 0 be in statutJe for
federal approval of the permit Program and what order they should be addressed. The
commrtte was brieted on all of the sections con arned wrthrn the CS FOR SENATE BILL
NO. Cf88 %RCngork draft date 5/ and which of thoge subhects are eithey
directly required

drecty require u¥ron rFI ‘]aw or are genera vewe? (?be essentrﬁlt teeﬁrcrent Prd

er tpr nq Overall, the views
committee members re ected the co nhttee agen ash trldf (t sonlg on S”%& ects
EB et 12 ework? ation, o“ 8

ermane to the permit pro ra Wthrn rrg e fratr nw
éev ted to.su gcts thatwer% Ta 50 ute¥re Ired t erve eraﬁﬁ 8 ﬁ
% e remained the

5e Vie eb as essential for state 1l tg | n¥
aen a woll eoPene EP Jron essential s mcts ut still tdtothep rmit proqr m
ommrttee halr wou| veloP eta eeting agenda rioy 0 each meetin
ggn ou&rg nerally llow th orderofsub&e't tforward rnaHADEC ha dout
entrt Alaska tatutes equrre and Essential Features” (enclosed).
Inrtral Lanquage- ADEC requested that the committee docyment entitled CS
ENATE Bﬁ_ RIO 33 RES URCESi worp dra 3 5?8??§herea er retferrers as %S
Work Dra() as starting langu or the commrttee liberations. It was te
epﬁrtmen gsrtrontatt cumerﬁ reflected toala]&elxter\t the ¢ Pmrnatron of
Wor er or 8n the "Arr B [n eriod of the rsatrvesessron This
articular dra 8t recerve egrsatr e o mrtt]ee debate Pr acfion. Some committee
embers (Presse concern “as 1o wg articular ocument] Was erng
e cht of elegrsature aad other alternatiy

feco men nt/ ADE snce twas not gr
slative .com tte afts were avarlaﬁl Althou lr)e Wwere. discussions 1o tr]
co ray rn enera ecommrtfee real ed that It must begin with some previous

u T0 Create ne scratch would require far too much t rmz
to ggoal to Bave a drvt/t br!gﬁr dmgrror 0 the upconﬁinr%ﬁe rstatrve sessron

Two cm]mrttee members su geste mittee_yse J uage of Hoyse Bi
Was J(? éto extensive Iegrsatrve de te T e(b as resoly vhen
the committee decided fo adopt the nguaeo Work Draft Tor consr eratron
However rtwas&arrfre that under the ado tee : rr%t(s)g(c)t)elﬁn&uthe bVYI wasn%ﬁo é

t Coamitee proauetunth he pecrc anauee Or 2 secton e bi was gaopted |
4 ? Yr rtt MSGSSGIOH t (f B b ommrrtte
i bt

alternative language, other versions o
members. C preg of HB 377 House Judiciary Committee brl?were drstrr

ISSUE # 2: SMALL BUSINESS ASSISTANCE PROGRAM

Overview: The small usrnes assistance Rro%rérm rsarequrreét feature of an st te
Permrt roqram {0 al small businesses | stan%rng com Ig/rn th rib
equirements of the Clean Air Act The program as described by Congress w proba



cwe small in Alaska Alaska has some unigu- small businesses that do not fit Jhg
ede al Ot |n|t|ono smal busmess et WI|| exh |t the situation that Congress Inten
to address by the program. These Alaska small businesses are the man smaIIeectnc
g?wer erator The Ianguaemthe |I| |s crafted to ad?]ress th|sAas Situation g
llowing t esma u ramt anged tfo othe entltles Iteexpane
seranc rov eq, er g ASt ueo Pgrmjt ees 1o fund the %C'[I W
ust e se e fed escribed small business program is to uy
ythe permit fees.
It Is the committee’s desjre that the purposes’ section of the bill Include [angua
t0 mglcate that tqhe sma [%umpehss §ss£tance program be Iocatec? W|ﬁ1 g
quality management section of the department

Substance% Discussion and Resolutions:
As part of the tasks authorized quer the section enUHed Scope o{ Pr? ram, the
It cﬂn% pt mentlong r?ec 507a of the Act to

committee SHBEorts the agency au

ssist small businesses in om I&mg with the Act, provi F at cerain rotect|ons

eaccomplshe okeea[a fords as confidential information. "To acc

the a enc[}/] vmentry or non-en orcementaL#] |t Ina confide t|a anner, a tona

pan es i law would be Fe}ce&sary conce nhng Jeprcfw |onso crecor

can e was not acgom ﬁart of the draft b ue to t| |m|tat|ons The
lttee (pscusse f conce tt at information learned map %It would

con| ential or a..S ﬁu led Pgrlo of time vieweq to be adeﬂuate or the C[ator to tae

corrective action. (é) ntlaﬁlté/ of the au tm?gectlo $ 15 not m}ene to disquise

violations nor are the audits to replace or reduce performance of compliance inspections.

The Com liange dwsgry Panel is a mandatory Q{ow n of r[he &Jojwaq] to serve as

SSUFI % 0gram meets t(f NEEAS e effect bu messg
T IS angtﬁge SJ[SCT es { e Inimum  sized panel, however, It IS designe tha

memoer aper ed {81ms 0f Seivice- n bIger to Dreserve a corporate memory
Uring perio 05 of Mermoer timover

ISSUE # 3 FEES PAID BY PERMIT HOLDERS

Overview: The CIeaH Ar Act re%uwes that permit fees fund 100%00f the direct Bnd indirect
costf of executing the permit program. ﬁ% ause Tees are such a critical su cht totg
reg#]%tesucommu ity. more than three of the nine comm|ttee me tings were dedicate

fting lanquage to achi ve e uit een al| permittees on thel
[es ectlve eelburdenw stg %atest single Isstie gf dei)ate anJ omprom|se for tﬁ

committee.
To achieve specific advantages, the fee structure is a bifurcated approach: one fee,
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"permit administration fees”, to address fundrn% thotse tasks that are erformeét to directly
serve a permit applicant or ‘permitfee and another fee, “"emission fee", to fund what may
be called indirect costs of executrng % ermit rprogram The |n|t|a| emrssron fee rate
authorized | |n the proposed statute 13 to alrd or onl the Irst tvvo earso the germrt
ro ra A ert at ae t ency must ad gptaraeor ormula ﬂ]re&rthath ased
erience o he IS two ears and further research. A 9 estatutg
es not ett e fee amou ts th F Epermrt administration fee rate % x%c
er ourwrt the emission fe€ rate anticipated to be ahout $bt0 S/ per
ton o arr conta nant emitted.

A reement to fee an wa ado ted only after, and pﬁemrsed upon, ADEC presenbed

?1( [0 ram |n icate pro% éle costs of t germrt program the num eJ
ofst eq |red how ermit fees would reak?utf rvfarr acrlrtres locate
commrttee me ers e reSfed reservation

us t
ask esst at unanimous support rt anguag S obtained, somg
at this fee struct l1 woudcarrg rncrease
cconntrng COSts vs. 0t era(t} [)natn/e fee structures and may also result in not collecting
ees for alf expenses incurred by the department.
acquound Information ® ADEC distributed an asgrencg document entitled "AR
8UAleYSTATUTORY LAWS: A COMPARISON OF AT S to a SEt the committee
(e ers In examining various fee st sructHres and rates a %ptg Y oé er states,
Additional researc was dong to examrnet ermit, rogram gets and staffing of
eset nstates 0r ¢0 aratrve PUIPOSES. nrn N the summer ot ]9232 geagec
tr ermrtsear pro b ontactrn 50 ﬁmbusrne ses and Indust e
as ato etermrnew owu ermrts under t ande requrrementso the
Cle nArrA(it This In ormatrons rved as part of the foundatr n inenahling the committee
to develop language on permit ees

Substance of Discussion & Resolutions:

Evaluation of Alternative C?nceﬁts - The fee c?nce t contarned in the draft bil
rergresentsarefrnemenf of the rrst? icial fee Proposa Ie ente]d to th ecommrt}ee Prio J
E) tHs proiﬁosa severﬁ atﬁrn tive Tee struFtu es ado df Z ﬂ) rstateswerﬁ 1SCUSS
3 mittee. While t dﬁP F was being refin anguaec anges
agenda remained open to |ntro lctio o otheraltern tive p r? sals. At meeting
ofher fee cogce fS were rntr? % Iscussed, One of th seaternatrves cour?
viewed as a getailed pro PP The ot er ourwere mtentronal% rlet In ﬁecognrtrono the
dgsrre {0 have a %rm g feg concePt tha JV e the department’s
gmrgrstratron costs for tee_ hilling, collect ute resolution. Fee tern fIves
P L e S S O
agté [ nother anr:rl?ap Iy benerit tonhrsa oach WOU%

ntent to help keep overa)l fees lowe
etotk p tgx tr ebrfl tim. The alternatives are eH(J e majority. 0
not provide the'specific

commrttee members foun that these alternative fee proposals di



accountability or equity features that were accomplished by the then refined original fee
%rre uoasg(le However, & concept from one of the alternatives was molded into the Tinal fee

Permit Administration Fee -
The Ian%uage on ermrtarimrnrstratron fees Is eve# g)ed on the Eolrcgg e{nl ethatacost

generat 1§10 he a cost bearer ﬁ)et In rate on aslS Of qollars per (ho#r
agency service nrovr - accounta or cost contro wrt IN government an

egr co munrg/wrl % rovide a strong motivation to C?sjer Rro ram etfrcrency

a catrog e "cost" tq be funde rstecosts Incurre encg in rev wrn

rssurn an marntarnrn e permit. This "cost” 1S not In any manner intended to? ress
vironmental impact ¢ost of the emrttepe alr vrﬂl Lut nts. (he language lists the

XCI?IC tasks ?or which permit administration fees € CO ecte

Several concerns ere raised with respect to the fee structure. Frrst the Increased
ahmrnrstrﬂtron bur en of tracking hours LPent on each [n]elrmr‘t P Er Pc? rncrease
the overa ram co s, Secand, rneq Ies amo sr acllities arlise. Ear
ermit ap Ica ear greater fees reatret icants a rso

ain expe rence an m rove efficiency. Afacll tat ns to be oc te [ from
nage (cyo rcecor]r eargreaterpe mrta min| stratron es hecause 0 rnTrease travel

time-an fOStﬁ utions t n these were Incorporated into the tinal language or
as Intent for the supporting requlations.

In certain respects, facilities regulated under general. permits would besrvrc dina
colfec rvee thrtsh the assocraq (? 8ermrta n%nrstratrd% tm es bein eurtaY ared
vr}“t }/ the development costs eneral germrt would be shamd b Y Poe hat
ou ssued that rmit. Where t]hea encyc n perform g reduced leve ort on
IS ectron and co ﬁnce tasks, the cOsts of the re uced o rep esentative” H
Inspection woul besared Yr Ahe larger lgrou P Who eert romtat approac
comparison to the costs of Individual Inspections at each facll

T0 Clari the robable pe(mrt admrnrstratron c?sts for ce[tarn normal or re%ulgr servrce

tasks the departm nth] h are est rn] bed ee fosts Or Various types an 5rzes

acllifies. It 1s intended that't 3 | be readily availabje Tor per |ttees an []mrt

ag icants. S ucha rstrn would In rcate fing amou tof retarnern rma re ulred when
VICES are prov rror totesHbmrtta of a Wrétpaéarﬁ]rcatron T R? 0sed

2
fanguage would al\ow persons to challenge unreasonab It administratio

Re?ardrn% language in subsection (d) g I tne deﬁartme t were to sec tr tuaI
ssistang for%r[] It administration tasks, the cant O'ac rvrces Wou ?@F lF
%gs%pge“r?/?gesl e same manner as accomplishe epartment starf pel orme



Emrssron Fee -
puré)ose of the emission fee is to djstribute the costs of ﬁerformrng those functions
o fthe permit Eprogram that benefit or assist all permit holders through exgcution of a state

permrt é)rogr These cost jtems rncIude such. things as program development ang
manag ent, il rtres accountrntﬂ]an a mrﬁrstratron and the smfl business as Ftance
ction of the lutants emitted from a

e fee rate | ntity of air
acrt%g Ta %crlrtres oulé carry Iarger ortion fa n )hurd n. pT(here as a concern that
cons er what cost Items re 10 erncude% N the. emissions fee
Supportrng regulatrons are 10 rdentrsry tasks t at incur costs to the permit program.

There was a strong view by several com rttee members that there should be “caps” or
reduces ? gat botlhy he hi dﬂ f facrlra Si1ze retatrve to em'?s jon

uantifies. e?)thetrersncentrves such a reau G(P Y(!QSI ution reventron ctions are fa en
oo i ;
azaraous air p utants

oer rates for enhssrolns of ere aiso discussed. e
Incentives to accom utron reventron Was stron? favo ed rpthe environmenta
commM r mise, t opt d lanqu Iects that the commyjttee could

unity, As a com
notdeterannee Uit athrstrme and t ere ore Sta she asdructure that Initiates g two
Year emission ee te rncorporatrng no rncent{ves or ate requctions with the provision
hat ADEC must evaluate pa ametestht an eadt cturt and estanlish & new fe g
rgtgsprror to year three that examines a actors rnc rng s, Incentives or reduce

Durr the [econshderatron of the fee lan %ualge a reRr senta ive of Unocal Chemrcals
rvrsrp p%eto ecom rttfee regarding thelr concer orthe eIan uae ‘Essential
Unoca olr hted that the flat feg rate wou [eS tr thelr com aving a mu
higher emission fee In comparison to other ar%Veh Cl tres thro st te. The
reason was that emrssrons of ammpnra ga ic gt a eraI ate ar
o|Jutant would result in a Opual fe%s 0ftens 0 thousanols of ollafrs more ha ther arge
acl rt(e ecompan rt ect t opayrn emdssr nfees or ammonra eMISSIONS,

Ue 1o ltly (h trt 1SSI0NS “InVolve thea(OI would carry a

den Langp %e Was pro oser?| c? zﬁ tolﬁrovrgeacajp

e contaminant | {%B ullcarte argofp]nd rﬁ

ammonia an aro
ompounds).  Unocal In écate that thrs ee ad#r rtl gu e accep ag g
enament to the section ‘and adopte

char einl € Was adopfed as a Separate a
unanfmous 3 8 [ first COﬂS dﬁeratron VO{()?

B"ttget"ét%'étttca“uth "f?thha”tté‘cdarﬂté“th"g*ttéetﬁ'ﬁtr o, Sppestion Vtthh%‘t&t’ f§’Z
tiwurden to all oth ehemss HJP myers [though erncreasewould ho reatrvelyé
t osrtron was that any addi burden res trng rom.one 2 uced

arty obtainin
assessment wou&t eur]ac eé)tae The small electrrc utr'O é) g (J 9
representative and several other members retained their support for t eamen men

ISproport] ona
S

re uFated ?Ovrfer the G 'O\”e&rf’ er ear I
yun




Subsechon of this section crea*es a mechanism whereby ermittees would not be
paying for e |53|onsthatthe either don't emit f:thhmthe margin of error for calculations)
or do ot reasonably anticipate being emitted. Further, itis expressly not the intent of the
committee or the deﬁ)artment t0 |m,aose New operat| onal restrictions upon owners and
operators of alr pollution  generat Og clwpment &la option of tnis Ian%uae Qn

ssessanle emissions™. It S mtende that a facility own ho excees his a a%tr)]tae

S
em|35|on? but nat his perm owable em|35|ons g(}/ h)%ty or the agE
assessal %em|55|ons For t ecor]ve Te an action t atr sut ramat|c reauctions
%assessa le em|?é%nsw1) uid be eligi hacrel%httowar futyre assessanle emissions.
ese Issues would be fully adaress mtesu sequently adopted regulations.

ISSUE # 4 THE DEDICATED FUND AND SPECIAL ACCOUNT

Overview: The Clean Air Act reﬁ]uwsthat the air ﬂuaht Eermn program be fuIIY Felf
sustained from the collected ermit fees. Further, teAt ecifies that the permit fees
can e used solel t% una teperrﬂlt E{)rorm ate fund | ds aIIowe under the

1a Conshtutg ut onI?/ If'suc S e uwe as a condition of approval In
implementing a federal progfam.” This Is such a case

t,anu ecreabngC a#account was drafted ho enahle the department to earmark
H r]a Ie romI|t| at|ono rom other en orcementfette ent]s |nvovmq
tealr ua\t laws. ese onle woul eaccour nted separately within t genera

rac]count Wou ‘;eateamec anism 1prte epartnent to [equest a re-
appropriation of the monies hack to the department for use In the air quality program.

Substance of Discussions and Resolutions:

erergulated community (s stron%g mteresAed n bew able to momtorthee end|tures
of mo es de 03|ted Int the dedicated fund. There was |scus§|ono an an ua [ep0
being prod uce as a.mechanism oraL provide in utéote udget settin process an
eval (a gcfé] efficiency, accounta ty and expenditures. erepo reguirement
wou ssed In regulation.

Lanaua tec1 elsewhere in the draAt” Precludes local vernment a]r poIIut|on

lected b tat
I'nn he dtyassed ac to

g
rograms from collecting permit fees. ees w e 0
; f 9 i s from the ?ung WO Idt
tures of state

eration with any locald %ncy Monie
ort the Staffing and other reasonable  pend

é’éﬁrovgﬁ ']S'C%ﬂ prograPrﬁs performing pgrmlt tasks.

tk3|m80rtant t0 no t(etlhat funds deposh into the sEemal account may be one of the
ely sources to the expanded sma usiness assistance program




ISSUE # 5 :PERMIT PROGRAM COMPONENTS

Overview: There are several sections of the draft hill whrch address features of the
%rmrt rogram. Each are Fddr ssed separately below. Overall there are a few sections
ich garnered consrdera?ede &Se Itis also Im ortantt? note that the committee, dH
Ia\/\l; of time, was not able to address all of the individual su ec(gs contained wi rnt

ork ra\(‘] esired to be contained in statute. eanq a Was fqcuse q
scussrp% Pr resoIvrn features whrc must clearl tatute to obtain fege r]
EPnrr?tva epermh Pnogr m T oa W s acco she Those features of the

ram whrc ?art o a rna complete ermrt Pro ram, Vet are nor
ssentr statutory f aitures were nc?r orated Into the sec on% lﬁ Emission Contrb
rtPr ram Re atrons IS referencing jn statute will enable these elements to

ag ressegqn regula%on None-tne- LESS { erg IS al ex resseda SlIe o?man committee

e s L
eﬁ g atrve [EVIEW, trre committee ou[{r\f be wrﬁrng {0 convene In order to grscuss
selected subjects.

Substance of Discussion and Resolutions:
Section entitled CLASSIFICATION OF FACILIT#ES OR SOURCES: REPORTING -This

section serves, tw 0ses. First it enables the language in the ill to be succinct b
fo In certﬁrn Ercp Ir!f H es rdentrfred n fer*eral la % he cfassrfred an Irsteé ?4
regu ation ratner than statlte. Secon dlly, itenables the depﬁrtmentto request In ormatrff

ealth or alr resource Standards.

Sectron entitled PERWT% FOR CONSTRUCTION, MODIFICATION, OR OPERATION -
esectron contains the basic authority to regurre construction and? erating permits for
Su gect acllities that have air po utronbgener Ing equipment cUS 0 df te was
B ection Thrssu section describes underwhat o itions a.source or facijty ma
e exem te from the permit pr rgw Under federal law there rsaverr( small Set J
SOUrces U@ ever e cons for exemptron An example rs residential woo
Btoves efe ra rﬁrrator] as ﬁxem ted wooF sthes from the peymit program,
ut each sta}e must then follow t roug ?tate evel to exempt wood Stoves. The
substance of debate [ocuse upon the 1ssue of under what cHrcu Janries should the

F]tate continue to requlate a source under the permit program Ifthe tederal administrator
as exempted the source.

The lan ua e in the draft hill reerctsaco omise between mandating that the state

exempt the Source and ovrd nencu ered option for the state t0 eit erexem

or requ atetesor n uage provl earIrtytocontrnue requl
Xexemgted caveated with certain ‘provisions. . Un rs

a 50 ce that IS fe ﬁra
consideration vote, this language was unanimously adopted. During reconsideration an

ny generator of air pollution In” order o assess whether thatatrvr otentrall
Hen grsgpu%lrc% ; rfar VP y
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amendment to further refine the provision failed, This failed amendment proposed to
replace ' |ssu%a3|m||ar Tletermm lon unlefs with ' makeafmdm? as to whether- This
dedate was the principal reason for the Split vote on reconsideration.

To clarify, He words "other determination” | (P subsection (g 2 IS intended t? address
Sityation reﬁw ?] |n|strator ma r%row e partial exemptions or other alternatives
{0 being reguate yt e permit progra

elineate which facilities ne? ﬁn er constru$t|on gerrwts oro ratlr}g ermits. T tp
tet?xto tnis section brie ??cu?n calls u H nt?/ ther sect|on8
enable classification oré;roupln CI fypest at are either unique reat|vet?the nee
t0 ac uweapf it undor stat or defal”law or must be subject to a specific type of
review under tederal law as part of the permit review.

Sources o facilities classified under the authorlty of CLASSIFICATION OF FACIUTIES

SOURCES: Rl% ORTING wou éj be 50 Indicated’n the depart ent regulations sucq
all sources o facylities re uire t talnaperm| would be clearly listed for the reu

t
e 0 Hﬁ%ﬁ@ﬁ?ﬁe? E?%ﬁ&'%”asn et p')?é%%%tﬁovﬁ*é'%§H|?|%%%?5£?8}¥'5'F§u%vn% sES

Subsection (a gg 23 %an issue of debate with t pe committee. The purpose cff this
subsection |\§ e de ariment some ﬁex %n‘t ere wasane d 0 requlate a
ut ther am§|ent ar

SOU,’CG that g 886 d pote tia anger (0] e
g Fﬂ %stand set for that a|r contamrnant. Contammants cass |e as aZaraous air

Nts are such an example

Section entitled EI\/II SI )N CONTROL PERMIT PROGRAM REGULATIONS - This
sectufn Wwas on| br|e Iscusseq at meetin #8‘12/ due to I?ck of time. This was
he asﬁ tgfo Introduction of new matersal, evera amen men%s Wwere
?comg ished relative to the cqnteptso the CS Work Draft. Thg f 8|rp al reason for most
theé amen ment was to clearly Ident] su Hectst at must essed Inreg ulat|on
(? ert(? make the Pe mit pograr? ovable nY EPA.  Committee ei]rs

erstand and suPPor ﬁ or eamer]d ean In ord rtP concu
Fommﬂtees urren ?1 utting forwarg a complete bill within the fall season t|mg
(Lmltatlons owever, t concern that many of the members

[eSS
esire toa %somegtrthe mﬂw%ﬁ %Jects noer erence inthis section and have
those subjects be individual sections of t e proposed legislation.

iecﬂon entLtHled AClLITIES REQUIRING PERMITS -The purpose of this sect|on |s to

OR
tha

Section entitied ADMINISTRATIVE ACTIONS REGARDING PERMITS -The language
10



in this_section specifies the timeliness for permit decisions. During discussion, several
committee members expressed a concern that the department needs to have the abilit

In emergencies to rapi X authorrze the operation of an air pollution source Jn order t

e s e R Tl T
DEPARTMENT IN ASE% SF EMERGENCY.

Another item of discussion focused upon the need to bﬁ arﬁ 0 rSﬁue permrta For
Berrgpaolrre]r pePr%rastrons N a more expe lent Tashion than the 12 months indicate

Sﬁctron entitled AUTHORITY OF TH D PARTMENT. IN CASES OF EI\/IE ENC
This section grovrdes a mechanism P e Commissioner of ADEC to au orize t e
mediate or? ation of a source oLfacrt either V\choutapermrt or rn contravention with

tsneja%%r]ns Of a permit when such actions are ceemed necessary In an emergency

ecton ntitled GENE AL ?PERATING PERMITS -Ma [W (9 r] [)al or' aster—doermits
eve 8 ed to fit number of Individual but similar e Bment
rnstalatrons nce eveloh)ed an rndg uzL en ral permit can ?e ISsued ver
lssuance of enefral permits IS one of the key elements in enaﬁ P% e revised f
groeram to eercrent It IS anticl (?te tha manY of the small faCilities such a rura
lectric power plants will operate under the authority of a general permit.

Upon reconsideration drstcussron| focused u Hpon whether general permits woulld Rrovr(?
ina ecruate ogaortunr jes for public comment. This subject was the ;eason for the spit
Vote at reconsideration.

SrP ecifically, concern as expressed ﬁhat Rartres rnterestep o ote raII ectedb the
tal atro m'oartrcuar new arrﬁ llytion source ma ub IC com A
Rportunrty gsrnce ast T rs srtuatron may.arise ecause omment ero
%e(n ? ermits are con LiC'[e when J ermr 1S first deveoH %and not wh rt rs
Hdl ssued A otentraywtergste ay ot nec ssar}[ econcernerﬁ
%p lon 0 aso rce untl eco YV that such source would be ocate
wrthr ﬁerr Immediate roxrmr% Ince genera ermrts as a pracice, are to be rssue
Fo small air rn r]rtror(rjs urces, many conimittee, edn ers wer of%eo Inion, that sm
acllities generally dp not regrese t.a potentra anger to eal wefar
lan uaern)th ection entrt}d "Review of Permit Ac on Pest at a par who rs
a( ree terssuanceo genera permrt {0 an rndrvru acility can, wit certarn
qu Iifications, a ﬂnea the permit action ((see Ssue # eart etcan take other
?ns orgrec tronsto VOl ormrtrrIr e some ofthe?e possrbeprobems rrhagcrnérf
g wareness  of public. commen {Jortunrtrs 0r ‘genera rmrts wou e
P Rr} edegartments oulg evafuate which sour sorf W re {0 he
ible for general permits with consideration given to possi yprec Ing nera permits



for facility t}/pes which may exhibit unex?ected | CPacts or those that may have significant
Impacts within certain types of locales this would assist in avoiding potential problems.

Another somewhat assomated pomt of discussion Is that there may exist certain local
conditions thaton ;t)reclude he |ssuance ofasEecmc eneral ermﬂwﬂhmaceﬂam
eﬁg P] Ic locale Hnl ue conditions gsucha atfainment areas cfra eas where

tio Ieve(? are aIrea egrh In this |uatlo? eartrpr] could eveIoP an
Iternat| somewpatfi ent general permit for the same facility type | eto
ocate W|t I a unique locale

Sﬁ ction entitied AIR POLLUTION FR(RI\/I OUTER CONTINENTAL SHELF ACJIV{TIES -
This section would ;Erow etBe abﬂﬂi or the deparément t?eregulate rgmeral and oil & as

extracﬂlor] actl\gtles ocated between the cqast e} 2 Miles Seawar \e}ehau?]on
normall Amﬂe to that area within { ge miles of the coast. e]tmn %.o Clean’A
Act provides a mec amrs oota# elegation of federal authorit tere¥eten
the eographm range of authority or certain act|V|t|es The oll &das. community favars
adoption or this language because th e}éwou prefer to receive all air permits from the

department rather than Some from the EPA (offshore) and some from ADEC (onshore).

Comantee discyssion also f Lged on Whether f zﬁl c%}/ |ons cquld nhe ap I|ed
toward sources that are ogate etween SHand A0 mles o s ﬁ
ppear to beaclear If Eatlon or e erence int fe er Ire atlon ora ca |t

o fec lon 328 source% ond 2 miles, t %orﬁ % eonyad resses aYr
pollution sources located between the coast an es WIS or

mittee discussion also addressed whether seafood processing faci |t|es Incated
ﬁsrﬂore coul 3 Be Ie u?ated auth ntx 0 th|f FovIS|0 R ﬁ Pedere} ﬂ?atmﬂ
ado teéi under Section 328 of t e t do not rerqa ate seafood é)roces ng aC|I| eFf
seaoo rocessm% mdustrywou eswetoob In parity between onshore and o shore
racilities with respect to environmental requlation. |t ma;/ e OSSI e ore l#ate movable
of]s ore eafood processors under existing state law | aulw 0Ca WI'[hI three
miles of the coastiine. This Is currently under investigation byteDepartmento Law.

It we

hon entitled RESPONSIBILITIES OF OWNER AND OPERATOR -The develo ment
Sectl n \(/}/out qf discussion on, other secruons f the hill: not ? those
escr| mg sperm|ts Committee discussions ?cuse \J on the need for ADEC
to e anié to en orceu a req ﬁn'[l n recognmon of PSS corloorate maneuvers
and also th Ceconcerno n ustrg ereny owners of a property or facillty may indeed not
be knowle] geabIeP } gw ponsible“for the day to"day functioning of a facility whic
IS under the“contro essee or contractor,



ISSUE # 6 :LOCAL AIR QUALITY CONTROL PROGRAMS

Overview: The following three sections address how local government air pollution
control efforts work in conjunction with the department’s efforts and programs. These
sections address the full range of air quality management programs such as motor vehicle
emission controls, open burning activities, activities directed toward compliance with
public health air quality standards and the stationary source permit program. The
language in these sections would replace existing statutes AS 46.03.210, AS 46.03.220,
and AS 46.03.230.

Substance of Discussion and Resolutions:

Section entitted LOCAL AIR QUALITY CONTROL PROGRAMS - This section
establishes that local programs are approved by the department through a cooperative
agreement which delineates the responsibilities of both agencies. Committee members
were concerned that in many cases local governments are not in a position to maintain
either a competent or efficient permit program because of the limited number of air
sources within their jurisdiction and the difficulty of obtaining adequately skilled staff in this
area of expertise. There is a high demand and expectation for efficiency because this
permit program is user funded and also requires a central core of staff with a specialized
expertise. The adopted language places the responsibility upon the department to make
appropriate judgements regarding when local governments can best accomplish the
permit program requirements while also being efficient and competent. However, the
participants of the program (permittees and others) will have opportunities to provide
comment to ADEC in these matters. It was the committee's concern that the costs of
inefficient local programs would be unduly born by the entire community of permit
holders.

Another concern was the possibility of local programs to use authority provided under
local ordinances to accomplish non-air objectives, such as land use objectives.
Consequently, the language in subsection (f) somewhat restricts the ability of local
governments to set requirements that may be more restrictive than state regulations. This
restrictive language would only apply to activities associated with the stationary source
permit program. Supporting regulations would exemplify the criteria of subsection (f). It
is specifically intended not to include such things as open burn approvals or automotive
emission requirements. This compromise language was opposed by two members at the
time of reconsideration vote.

Language in subsection (h) was created to avoid a potential equity problem if local
government programs were to collect permit fees. This lanruage precludes local
governments from collecting air permit fees. All fees would be collected by the state with
financial assistance provided from the state to the local program for execution of the
permit program. This language would also prevent local governments from initiating a
permit program solely as a revenue source or job generator.



Section entitled INADEQUACY OF LOCAL PROGRAMS - This section specifies the
process for identifying and rectifying deficiencies in executing the terms of the interagency
cooperative agreement. There was relatively little debate concerning the provisions of this
section.

Section entitled STATE AND FEDERAL AID - The language in this section is the principal
authority for local programs to receive air permit funds collected by the state to support
the staff and other expenditures of executing a permit program at the local level.
Changes were made relative to CS Work Draft and relative to existing AS 46.03.230 to
provide for local programs to receive federal funds without approval of the department.
In the case of Clean Air Act Section 105 grant funds, EPA as part of the State-EPA
Agreement will request state review of grant applications submitted by the local
government programs. The section 105 federal grants are the main, but not sole source
of federal funds for executing state and local air programs.

ISSUE # 7 : CRIMINAL PENALTIES FOR AIR POLLUTION
o1
Overview: The committee discussed the criminal penalty provisions at some length
during three meetings or more. This language would create a new section applicable to
criminal penalties for violation of air pollution laws. At the beginning of discussion, the
committee first considered a proposal to amend existing AS 46.03.790. Several desired
options cnly became available to the committee if a new stand alone section applicable
to air quaity was created. The minimum changes required in Alaska statute to comply
with the Act is the substance of what is how contained in subsections (a)(2) and (h).

The draft language reflects an overall concern by the committee that statutory provisions
be explicit to match the severity of a penalty with the damage caused by a criminal action
and the state of mind of the person performing the crime. To achieve this goal, the
committee looked to the framework of language that exists in Section 113 of the Clean
Air Act which specifies penalty gradations that are used in federal court if EPA is taking
the enforcement action aided by the U.S. Department of Justice.

Following this framework, the penalties of a Class A misdemeanor were linked with a
criminal negligence state of mind when an action is performed that does not impair life
or cause serious bodily injury. Potential penalties of a Class C felony were linked with a
reckless state of mind when the action places a person in imminent danger of death or
serious bodily injury. Potential penalties of a Class A felony were linked with a knowing
state of mind when the person knows that ho places another in imminent danger of death

or serious bodily injury.

As a further aid to the committee, the assistant attorney general informed the committee
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that existing law contains other provisions on criminal sanctions that can be used in cases
where air pollution incidents have caused harm to individuals or property. The committee
recognizes that these other provisions are available to enforcement officers.

To aid the reader, the following table lists the maximum penalties for the identified
offenses.

POTENTIAL MAXIMUM CRIMINAL PENALTIES

FOR INDIVIDUALS FOR ORGANIZATIONS
CRIME FINE=($)  JAIL TERM FINEJSI  JAIL Til
Class A Misdemeanor 5,000 lyr. 200,000 lyr.
Class C Felony 50,000 5yrs. 500,000’- 5 yrs.
Class B Felony 50,000 10 yrs. 500,000’- 10 yrs.
Class A Felony 50,000 20 yrs. 500,000’ 20 yrs.

1 $ 500,000 or twice damages caused.

Substance of Discussion and Resolution:

There was a lengthy discussion on the certified notice concept of (a)(1). This concept
grew from the idea that several committee members believed it to be very important that
operators of air pollution generating equipment be fully informed that they could be
subject to criminal sanctions for certain actions regarding that equipment. Since criminal
sanctions are viewed as quite serious, the committee was concerned that an overt action
should be taken to assure that operators become knowledgeable through a
communication that may be viewed as equivalent to a warning. It is the committee's
intent that the certified notice would be executed prior to authorized operation of the
facility, not after a criminal action could possibly occur. One member believed strongly
that the certified notice element should be deleted because it unnecessarily increases
requirements for ADEC and the regulated community, and creates considerable
ambiguity over who has received notice and whether a regulated company has issued
proper notice to all of its employees. Immediately prior to first consideration vote, a
motion was made to delute the certified notice concept. The motion failed in a split vote
of 4 favoring the deletion, 3 opposed and one abstaining.



The committee was concerned that minor, technical, and immaterial violations of the
statute not exposa persons to criminal prosecution. As a result, the committee's
proposed language requires certain violations to rise to the level of "materiality”.

Several committee members expressed that they were not knowledgeable in the area of
criminal law. At least one member and perhaps others felt that the committee should not
propose any language other than that which is required for EPA to approve the state’s
program.

There was some concern by committee members that the potential maximum fine for a
misdemeanor described in subsection (a) does not comport with what EPA interprets the
law to be. Upon review of both federal statute and supporting regulation, the assistant
attorney general's counsel on this subject indicated that the language of this subsection
is in compliance with both the Act and the federal regulation.

ISSUE # 8: PUBLIC INVOLVEMENT IN PERMITS

Overview: The public and other interested parties can raise their objection op a permit
action to either the department or the U.S. Environmental Protection Agency (EPA).
However, for most situations, the opportunity to continue to contest a permit action is
predicated on having raised the issue of concern during the public comment period for
the permit. The Clean Air Act requires that the state provide an opportunity for an
aggrieved party to carry their objection to court. The Act also requires that 6PA has an
opportunity to review each permit prior to issuance and that EPA may object to and
prevent the issuance of a permit that does not meet all applicable requirements of federal
law. Two sections in the draft bill are crafted to address these federal requirements.
There is additional discussion within ISSUE #6 of this document pertaining to the section
entitted GENERAL OPERATING PERMITS which addresses concerns about public
participation in the development and issuance of these permits.

The department's previously adopted Administrative Procedures in 18 AAC 15 provides
administrative appeal through an adjudicatory hearing as a mechanism to object to permit
actions. The administrative appeal is more responsive and a less expensive alternative
to judicial review. Under current s™ate law, judicial review is currently available for any
party with "standing* under state law.

Under existing Adaska law the term "standing" has a broader interpretation that its
counterpart in federal law. This avails the judicial process to a larger spectrum of
potentially aggrieved parties in the state appeal process.

There was substantial debate among committee members regarding the opportunities for
an aggrieved party to request an adjudicatory hearing and obtain judicial review of a



permit action. The language adopted by the committee regarding who has an opportunity
to appeal can be viewed as more of a parallel to federal law than current state law. In a
split vote by the committee, the adopted language, which is germane only to air quality
permits, would arguably have the effect of narrowing those who would have "standing”
in state court.

Substance of Discussion and Resolution:

Section entitled REVIEW OF PERMIT ACTION - Upon reconsideration of this language,
committee members representing the general public and the environmental community
argued that it was not appropriate to reduce existing statutory opportunities for public
participation in the permit review process. The committee sought the counsel of the
assistant attorney general as to whether the words "who has private, substantive, legally
protected interest under state law' is potentially more restrictive regarding who can obtain
judicial review in comparison to federal law or existing state law. Counsel advised that
it appears that this language could be argued as being more restrictive than "a person
with standing” under state law (see State v. Enserch Alaska Const. Inc., 787 P.2d 624,
630 (Alaska 1989 )). In comparison, when examining "'standing™ under federal law, this
language appears to be comparable regarding who would be able to obtain judicial review
(see Lujan, Secretary of the Interior v. National Wildlife Federation et. al., 497 U.S.

110 S.Ct. 3177, 111LEd.2d 695 ( 1990 )). F 1

The environmental community and the representative of the general public argued
strongly that the committee shou'd not take an action that would narrow what is now
existing Alaska law concerning who may obtain standing for judicial appeal. Committee
members who supported the words "private, substantive protected interest” argued
that it is not appropriate to expend state and other resources hearing arguments that
potentially delay closure of a permit action when the objection either was not raised at the
provided comment period or is otherwise not a private and substantive issue germane to
air quality impacts and applicable laws.

An amendment was offered chat would replace "who has a private, substantive and legally
protected interest under state law" with "with standing under state or federal law'. Under
the proposed language, ajudge of the court would make the final determination regarding
if the person has standing. The motion to amend the language failed on a vote of 3
supporting, 6 opposed and one abstaining.

Perhaps itis of value to convey to readers other pertinent factors on this discussion. The
issue of debate did not arise untii the language was under reconsideration.
Reconsideration occurred on the last meeting date of the committee, when nil members
were sensitive that the agenda items must move fairly rapidly in order to conclude the
committee’s work prior to onset of the legislative session. Those members who offered
the amended language, still hold their views quite strongly that the committee is



unnecessarily adopting language which arguably restricts a widely applicable criteria of
state law when the suoject of contention is air quality permits. Throughout the
committee's deliberations, the committee was quite successful in striving towards
compromise language that ameliorated, as bsst as possible, strong opposing views. At
this closing meeting, time constraints became a factor which perhaps shunted the
opportunity to reach better compromise language.

Another point of clarification regarding the language of this section, but unrelated to the
previous discussion, is that for purposes of this section "final agency action”" is the
issuance of an adjudicatory hearing decision.

Section entitted OBJECTION BY THE FEDERAL ADMINISTRATOR - This ianguage
indicates that the Environmental Protection Agency has veto authority on each and every
operating permit. This is a mandatory provision if the state is to receive federal approval
of the permit program. This feature only applies to operating permits, not construction
permits.



Alaska Center for the Environment

519 West 8th Avenue, Suite 201 « Anchorage, Alaska 99501 « (907) 274-3621

PARTICIPATION OF THE ALASKAN ENVIRONMENTAL COMMUNITY
ON ALASKA®™S DEPARTMENT OF ENVIRONMENTAL CONSERVATION®"S
AIR QUALITY ADVISORY COMMITTEE

October 1, 1992

The Alaskan environmental community has agreed to find one, or
potentially two members to sit on DEC"S Air Quality Advisory
Committee. We would like to have more seats, however our
decision was based on the following understandings, and made with
the following reservations: ‘e

Understandings:

I. Most significantly, citizen nonprofit groups can only
afford to participate In this type of committee if all meetings
are held in the city In which they reside, or I1If they state
provides them with travel funds. It 1s not appropriate for
industry representatives to pay for citizen travel. IT the state
truly desires citizens and nonprofit representatives as voting
committee members, they will pay for our travel or hold all
meetings In Anchorage.

Il. We understand that the purpose of this committee 1iIs to
draft an advisory statement on the Clean Air Act for the State of
Alaska. We have been told that the committee will work on only
the required sections of the bill to allow the state to retain
primacy iIn air quality regulation of this state, and the right to
set standards more stringent than the federal minimums. To work
on controversial sections, beyond the required minimum, may
result iIn gridlock among committee members (in the committee or
during the legislative session). In addition, some significant
groups (including the environmental community, citizen groups,
small businesses and industry, and tourism representatives) are
under-represented on the committee and their concerns will not
appropriately be heard on the controversial sections.

I1l. We understand, after the assurance from Janice Adair,
Tom Chappie and Robert Regis, that dissenting opinions or voces
will be carried to the legislature, articulated comprehensively
within the advisory statement or bill. Thi3 will allow
legislators to understand the concerns of all committee members,
rather than just the voting majority.

IV. We understand, that we are not using the version of
last session®s bill as provided iIn the committee by DEC as a
working draft. Rather, this was used only to highlight required
sections of the bill. No part of this version of the bill will

Pnmod Co Pecvcieo Paotf



be carried further than that point by this committee.

Reservations:

I. The decision-making process for this committee, a 2/3
vote, 1S inappropriate. This committee is not comprised of
elected officials, nor is i1t the final decision maker on this
bill. Rather, 1t was claimed to be established as an advisory
body to negotiate between interests to create a cooperative bill.
The best forum for this type of negotiation and cooperation 1iIs a
consensus process with an independent, non-voting chairperson
mediating. Our desire for this committee to work within the
consensus forum as stated above, has been suggested repeatedly in
letters to DEC during the summer before the committee first met,
and In the first two meetings as public testimony. A 2/3 voting
process is particularly inappropriate in light of the following
reservation.

I1. The committee®s member composition iIs iInadequate.
Citizen, environmental, public health, and clean air groups and
terribly under-represented with only one seat offered. We
requested more seats, by letter, before the committee began
meeting. Our request received no response. During the first
meetings, when we repeated our request, we were offered three
seats - but no travel money for the citizen participants. In
addition, small businesses who will also be affected by the new
Clean Air Act are not appropriately represented on the committee.
This is a gross oversight as both the groups (citizen and small
bgsgness) cannot well afford to lobby the legislature in Juneau
either.

Signed,

ee R. Boulanger U
Community Coordinator for Pollution Issues
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REQUIRED & ESSENTIAL FEATURES

Exclusive Fund for Air Permit Program

Create Small Business A ssistance Program
Create Advisory Panel

Provide A ssistance to Larger Group

Modify Criminal Provisions and Fines

Construction Permits v. Operating Permits

A gency/Operator Emission Limits to Avoid Need for Permiit
General Permits
Flexibility for Permit Fee Structure

Ability to Implement New Federal Rules in Permits

Reopening of Permits

Emission Limits Based on Health Risks or
Available Technology

Local Governments to be Implementing Partners

Administrative Penalties for Violations

Deter EPA Intervention

Public Involvement in Permits
Public Review of Permits
Appeal through Adjudication
Judicial Review
EPA Review
Public to Petition EPA

Retain & Update Existing Statutes



AIR PERMIT FEE STRUCTURE 1.

Sec. 46.14 PAYMENT OF FEES AND FEE STRUCTURE

All costs of the air permit program under AS 46.14.200, direct and
indirect, shall be allocated among all permittees pursuantto a formula,
adopted in regulation, that divides the sum of all costs expected to be
incurred for that billing year by the sum of all tons of contaminants
permitted to be emitted that year and applies the per ton amount to a
facility according to the tons per year that facility is permitted to emit.

This is the simplest way of allocating the costs of the program. It means that
those facilities that bear the greatest responsibility for impact on the total air quality
in terms of quantity of emissions pay the greater share of the costs.

This structure has the added advantage of being an incentive to facilities to
make rational investments to reduce their total emissions.



AIR PERMIT FEE STRUCTURE IlI.

Sec. 46.14 PAYMENT OF FEES AND FEE STRUCTURE

The department shall, by regulation, establish a graduated fee structure for the
permit program pursuant to AS 46.14.200 based upon:

(@ the public health risk of the facility's permitted emissions as determined
by a ranking system developed by the department;

(b) the tons per year of permitted emissions released by the permitted facility.

This structure requires two considerations of the department when assessing
the permit fee. First, how hazardous is the emission? Obviously, small amounts of
extremely dangerous emissions present a greater threat to the public health than
relatively large amounts of less toxic emissions. It would require the department to
develop a hazard ranking model for air emissions.

Secondly, the total amount of emissions, based on a ton per year
computation, would be the major consideration for permit fees for most facilities.

Clearly, this system puts the greatest burden on facilities that pose the greatest
potential threat or diminution of air quality. Once again, there is a built in
incentive to reduce both quantity and toxicity of air emissions.



AIR PERMIT FEE STRUCTURE Ill.
Sec. 46.14 PAYMENT OF FEES AND FEE STRUCTURE

(d) Fees for direct costs, as defined in (), shall be established by the
department in regulation and shall be based on the previous fiscal year’ gross
operating revenues of the facility requiring a permit under A5 46.14.200. The fee
structure shall be graduated in such a manner that facilities generating the greatest
amount of annual gross revenues pay a proportionately greater share of the total
permit program costs. In the case of a non-revenue generating facility, the permit
fee shall be based on the gross operating revenues of the parent company that owns
or operates the facility.

() For publicly owned or public service facilities as defined in (__ )* direct
cost fees, as defined in (__ ) shall not exceed S100.00.

(O Fees for indirect costs, as defined in (__ ), shall be allocated among all
permittees pursuant to a formula, adopted in regulation, that divides the sum of all
indirect costs expected to be incurred for that billing year by the sum of all tons of
contaminants permitted to be emitted that year and applies the per ton amount to a
facility according to the tons per year that facility is permitted to emit.

This structure graduates the permit fee (for direct costs) according to the gross
revenues generated by the permitted facility. The fee could be established as a
straight percentage or facilities could be grouped in different classes according to
revenues with all facilities in same class paying the same flat rate.

Publicly owned or public service facilities are billed a single fiat rate that does
not exceed $100.00. This way consumers of regulated utilities (sanctioned
monopolies) do not bear the direct cost of regulation.

Indirect costs are allocated on tons per year of emissions with no cap on
charge per ton of emissions. All facilities pay this portion of the fee structure on the
basis of emissions per year, supporting the principle of equity and encouraging a
reduction of emissions.

'‘Publicly owned=munidpally owned utilities, schools, state and federal facilities etc.

Public service fadlity=utility providing service to public at no profit.



AIR PERMIT FEE STRUCTURE IV.

Sec. 46.14 PAYMENT OF FEES AND FEE STRUCTURE

(@ The department shall, by regulation, establish a fair and equitable
fee structure, that in no way penalizes a facility because of geographic
location or lack of technical expertise or resources.

(o) The permit fee structure shall be established by regulation in a
manner that provides resources from a tons of permitted emissions per year
fee sufficient to fund technical assistance programs to facilities that qualify.

This language will give the department the greatest flexibility to develop a fee
structure in an open public forum pursuant to the Administrative Procedures Act.
All interests, including the general public, would have an opportunity to testify and
participate.

There are two major requirements:

1. That no facility would be economically penalized (charged more for a permit)
simply because they are located farther from DEC regional or district offices or
because they have neither the resources or technical expertise necessary to complete
a permit application requiring minimum department attention. This eliminates
the inherently unfair and impractical concept of an hourly charge for processing
permits.

2. The second part establishes in statute the intent to fund technical assistance
programs with revenue generated from the tons per year fee. "Sufficient” shall be
taken to mean that the department will have a program that is adequate to meet the
demand from qualifying small operators throughout the state.



7 RRWV0@ C Ala»We,
Operating Permit Program Fee Schedule Recommendations

DRAFTr November. IT,: 1992
Draft Language

Additions iIn Redline
Deletions in Strikeout

Sec. 46.14. . PERMIT FEES.

(@ The department shall determine, assess and collect from
all owners or operators of facilities that are required to apply
for a permit under AS 46.14.205 fees sufficient to cover the costs
of a state operating permit program approved by the United States
Environmental Protection Agency under Title V of the federal Clean
Alr Act. The department shall develop by rule a fee schedule
allocating among,permit program facilities the department®s permit
administration costs and permit program development and oversight
costs.

(@D Permit administration costs are theoe the reasonable

permit-specific costs incurred by the department in
administering and enforcing the operating permit program.
Costs associated with the fTollowing activities are permit
administration costs:
[SPECIFY COSTS IDENTIFIED IN 40 CFR § 70.9(b)]

(@ Development and oversight costs are the reasonable
program-wide costs incurred by the department in developing
and administering the state operating permit program. Costs
associated with the following activities are development and
oversight costs, as these activities relate to the operating
parmit program:

[SPECIFY COSTS IDENTIFIED IN 40 CFR 5 70.9(b)]



((9)) The Tee schedule shall recover from the permit program
facilities the department®s permit administration costs and the
department®s development and oversight costs according to the
following formula:

1. Fifty percent of the department"s costs shall be divided

equally among all facilities;

2. Twenty-five percent of the department®s costs shall be

divided among all fTacilities in proportion to their

complexity. In determining the complexity of a facility, the
department shall consider
(A the size, number, and geographic pro%imity of
individual sources covered by the facility"s pérmit;
(B) the amount of hazardous air pollutants emitted by the
facility;
(© whether the facility is covered by an individual or
general permit;
(O) whether the facility 1is an "eligible electric
utility”, as defined in AS 44.83.162, entitled to receive
power cost equalization; and
(E) any other factors that ensure the fTair distribution
of the department"s costs attributable to each permit.

3. Twenty-five percent of the department®s costs shall be

divided among all facilities iIn proportion to the total of all

assessable emissions of all regulated pollutants, defined
by* Section 502 (b) (3) (B8) (ii) OF the federal clean Air-Act,, TFOr
each facility. The Aéssessable emission” of each regulated

pollutant is the lesser of



(A the annual rate of emissions (in tons per year) of
each regulated pollutant authorized by the facility"s
operating permit;

(B) the actual annual rate of emissions (in tons per
year) of each regulated pollutant by the facility over
the preceding calendar year, 1f the facility can
demonstrate its actual annual rate of emissions to the
department through monitoring, modelling, calculations,
or any other method acceptable to the department; or
© 4,000 tons per year of each ':?@.HA%EEQ; pollutant.

(© The department shall, by regulation, establish a process
for development and review of 1its operating permit prosram fee
schedule, a methodology for tracking program revenues and
expenditures, and a system of annual program audits and reports.

(O The fee schedule development and review process shall

include the following;

[BPECIFY]
(@ The methodology for tracking revenues and expenditures
shall include the following;

[SPECIFY]

(3 The system of periodic reports and audits shall include

the following;

[SPECIFY]

(: \AMK\AIR*fE.SKI
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July 9, 1992

David L. Highers, General Manager

Chugach. Electric Assn., Inc.
5601 M innesota Drive

p.o. Box 196300

Anchorage, Alaska 99519-6300

Dear M r. Highers:

letters of May 27 and June 15, 1992 to the Governor and me

impact of the State of .Alaska's (State) dedsioa to
located in the

Thank you foryour
expressing concern regarding the
federal oil and gas leases

seek additional, royalties derived from
asked me to prepare a detailed response

Governor Hickel
the Governor; and have given the

Beluga River gas held.
to yourletter*. | have discussed the issue w ith

m atter a great deal ofthought.

1992 asked that the Department oc'Naturai Resources

Your letter ocM ay27,
hied with the federal government seeking to recover

CDM R) withdraw®* an ape :ai

These royalties are from federalleases located in the

royalties due the State.
Beluga R ivergas field and.indirectly affect Chugach Electric Association,
in the oest interest of the

Inc.

ofthis appeal would not be

(Chugach). The withdrawal
the federal government has

the DNR believes that
the State ofover $0,193,383

State. Essentially, ignored its
regulations to deprive

own statutes and in lose

royaiues and $0,236,002.in interest.

Under the.Minerals Leasing*Act and the Alaska Statehood Act,, the State is

received from ,h federal oil and gas leases in

ninety percent* oc all royalties
however,

e ntitled, to
Alaska_ The federalgovernment,
monies, and then, forwards
regulations, royalties are 10 be paid on

initially determines the amount of
royalties due, collects the the State's share to the
Under the applicable statutes and

" Although Chugach believes
lessee on the. sale oc gas, this

S tate.

the "value of production-
the contract price received by a

that the production ;s

valued according-to
The contruer price sacs a m inim um
not a fair value, a.

value according to the statutes

is not the law.
the contract price is reasonable value

and regulations. Where
to the median price paid by other purchasers oc gas

w ill be determined by looking



David. L. Highers July 9, 1992

in the same market area. In other words, just because the lessees elected to enter

into long-term, contracts at a.law price should not deprive the federal government
The Beluga River

receive a fair royalty for its gas.
the median price

to Chugach for S-21 perM cf while
the assumption that S2.2S per

and the State ofits right to
lessees electeclLto sell their gas
Chugach is mistaken in
The highest price

is over 33.57 per Mcf. In

in the area was higher.
paid during the time frame

addition, month by
the alleged 52126

Me: is the highest price paid.
studied in the m ajority pries analysis

month, most median values claimed by the State are well below

perM cf as stated in your letter.

this same issue involving ocher federal

government considered
being sold at a low pries

held where gas was
The federal government determined chat the
and required thatroyalty

In 1985, the federal
oil and gas leases in the Kanai
contract.

pursuant to a long term,
value for royalty purposes

contract price was not a fair
The State received substantial addidonal royalties

be paid on the median pries.

as aresult of that audit.

its own-precedent, statutes, and regulations, the federal government has

lgnoring
that the contract price constitutes a

arbitrarily determined

reasonable value for

determination. The DNR has supplied

appealed this
positioa and the federal

Beluga River gas. The state

supporting inform ation for its royalty valuation

governmentis currently reviewing the appeal.

the lessees and Chugach. The State's

gas m atter. M oreover,

The State's position should be no surprise to

in 1985 in the Kenai

the same position ic took
that they entered into their

position is
lessees were aware at the time
could be different than

provision to deal wich this

both Chugach and the
"reasonable value'
"pass through?"

contract that the the contract price

since their contract contains a

eventuality.

It is my obligation to ensure that the State receives fair value for ics mineral
that the federalgovernment has notused a "fair

royalty payments far these federalleases. If Lwere
the-

interests. The State believes

"upon which, to base the
its decision to seek fair royalty valuation, through

would be neglecting

value

to have the State withdraw

legal appeal process when it held this beliefin.good faith, I

my duties.
Although Tshare your concern thac southcentral Alaskans may have to pay higher
electric rates in the shore term if the State prevails, the benencs of the State's

belong eoually co all dOZeNS of che state. |

the adm inistration share the
resources are allocated and

royalties cannot favor one group over

another. The legislature and responsibility 10

determine how che revenues from, the State's mineral
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spent as part oc a public process and.review. Thank you for sharing your views

and.concerns.

-Frill not be a popular decision, with. southcentral and interior

Erealize that this
burden on Chugach E lectric..

En

power users and that it will place an additional

the State hare been able to successfully resolve their

the past, Chugach. and

concerning Beluga River gas royalties. that spirit of cooperation

differences I hope

can be continued.

Sincerely,

Glenn A. Olds Tf*

Commissioner
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July 15, 1992

David L. Highers, General Manager
Chugach. Electric Assn., Inc.

5601 Minnesota Drive

P.O. Bos: 196300

Anchorage, Alaska 99519-6300

Dear M r. Highers:

Thank you. for yaur letter dated May 27, 1992 requesting my help and intervention
on behalfof Chugach. Assuring a reliable and affordable POWErIr supply for interior

and south central Alaska benefits all of us in the short cerm and in the long tana.

|l have-asked Commissioner Olds to prepare a detailed response to your letter and

to continue,to work with Chugach to better understand it's concerns and hopefully

resolve our-differences.

of.oil and gas leases and valuation of gas royalties is a com plicated

A dm inistration
between the lessor 2nd the lessee

m atter*. There will always be a natural tension
concerning the royalty value, but, if the two sides are willing, they should be able
to reach an acceptable compromise. | hope thac will be the case in this instance.

Sincerely,

W alter J. xtickei

Governor

. CORRESPONDENCE:

GOVERNOR/DNR TO CHUGACH/DAILY NEWS
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WALTER J. HICKEL. GOVERNOR

DEPT. OF VATURAL RESOURCES XIOVOEUGe. ALASKAXGSia:

OIVISIOH OF OIL jINOCAS

October 3, 1992

Hike Carev, Editor
Anchorage Oaiiy Hews
P.O. Sox 149001
Anchorage, Ak. 99514

Dear Mr. Carey

| would appreciate the opportunity to respond to a recant series cf
advertisements in the Anchorage Daily News pertaining to Chugach
Electric's potential payment of additional vroyalties on gas
produced from federal oil and gas leases. | think it is important
to clarify the Department of Natural P.esourcssl position regarding
the collection of royalty revenues and, at the sane tine, eliminate
any misconceptions created by the Chugach advertisements.

It is the duty of the Department of Natural Resources to collect
gas royalties du all Alaskans - not just for Chose living in
Anchorage. The benefits of the State's royalties, whether those
royalties come fro88 state leases cr from the state's share cf
federal lease reveinwes, belong equally to afl citirens of the
State. I't is for that reason that, under state lav, revenues
collected by the department are deposited in Che Perttanenc Fund

the General Fund and the School Fund

Alaska receives 90 percent of the royalties paid to the federal
government by lessees c¢f federal leases within the state. [t is
the department's belief <chat the lessees from whom Chugach
purchased its gas underpaid their federal royalties during the
period of. 1984 to 1937. Clnrier the applicable federal statutes and
regulations, royalties are to bhe paid on Che "value of production.”
Chugach, under its gas contract with the lessees, agreed to
reimburse the Lessees for any additional royalty che lessees owe
This fact in itself suggests that both Chugach and che lessees were
aware of their potential exposure to additional royalty payments.
Although Chugach believes that the .gas it purchased should be
valued according Co the contract price it paid Che lessee, this is
not the lav. The concract price secs a minimum value according to

the scacuces and regulations.

Where the contract price is not a fair value, federal Ilaw and
regulation provide that a reasonable value will be determined by
looking to che median price paid by ocher purchasers 0' gas in the
same market area. In ocher words, the fact that the Lessees and
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Hike Carey, Editor
Anchorage Daily Mews
October 8, 1992

Page 2

Chugach elected to enter into long "era contracts at a low price
should not deprive the royalty owners—in this case, ail Alaskans--
of their right to receive a fair royalty.

Contrary to Chugachls claims, Enscar Natural Gas Company and
Municipal Light and Power are not involved in this royalty dispute,
and will sot "be in line for an additional royalty surcharge.” Maoc
is the department asking Chugach to pay royalties which are up to
17 times higher than the Beluga royalties reported by the lessees.
The department is asking the federal government to follow its own
precedents, law and regulations to ensure that the state receives

itsmfair share of their royalties.

While Chugach would urge us to turn a blind eye to the federa
government's under collection of royalties in order to benefit
Chugach's customers, we simply cannot. Under state law', our
obligation is to ensure the collection, of all oil and gas revenues
for Che benefit of those in 3arro« and Ketchikan, as wall as in
Anchorage. Any subsequent decision to subsidise one area's utility
casts relative to others is the responsibility of the legislature.

Sincerely,

Director
Alaska Division of Oil and Gas
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Chugach Electric Association
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SUBJECT; Royalties for Natural Gas

Dh i

caret

At their awaiting on rebxuaxy 23, 1993, the Board of Directors of
0

Golden Valley a

pted the following reoolutioni

WHXRBAG House Bill 116 has bean introduced to amend
AS 36.03.100 (An Act directing the conuniaaioner of
natural resources to accept, under certain circumstanced *
the contcoct price agreed to between a lessee of federal
lend and a gas or electric utility AS the value of the
federal governmentla royalty share from natural gas
predication when royalty L» payable to the state under
gp?llgabledfederal law; and providing for an offootivo
ate.); an

~ khzrzas, Golden Valley Sleotria Association supports
this legislation;

- THERZ 3E IT RS80LVED, that the Board of
Directors of Caldon Valley Blootric Association, Inc.
encourage* the Pairbank*/interior legislators to support
House Bill 116.

Wowill contact the Interior legislators regarding thia resolution.

Best

regards,

Robert Hansen
Acting General Xanager

007 451 5033 02-23-93 1L°:55AU

— LETTER OF SUPPORT: GOLDEN VALLEY —
ELECTRIC ASSN.

170C2 B2
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February 25, 1993

Mike Miller, Chairman
Senate Resources Committee
Alaska State Senate

PO Box V

Juneau, AK 99811

Dear Chairman Miller:
RE: SB 104, STATE SHARE OF FEDERAL GAS ROYALTIES

Homer Electric Association serves over 18,000 consumers on the
Kenai Peninsula. Most of the power that was previously used and
the power that is currently used is supplied by gas-fired turbines.

SB 104 will stop the Department of Natural Resources®™ attempt to
collect 1ts gas royalties on gas previously used and would

eliminate future collection attempts via repricing gas and
assessments of royalties. This will guarantee that HEA consumers

will not be unfairly assessed for gas royalties in the future.

gg :Rﬁpalf of HEA, 1 ask that your committee favorably report

Sincerely,

HOMER ELECTRIC ASSOCIATION, INC.

General Manager

NLS\SRC. 1tr/1Iwb

cc: Senator Drue Pearce
Davo Highers, CEA
Dan Bloomer, CEA
Dave Hutchens, ARECA
HEA Board of Directors
NLS-rf H/K

LETTER OF SUPPORT: HOMER ELECTRIC
ASSOCIATION
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SB104 February 18, 1993

DNR Fiscal Note
Page 2

The retroactive application provisions oft the bill make it
difficult to evaluate the fiscal i1mpact of the Dbill. It i1s not
known, at this time, if any refunds, except for the one described
below, will be due the federal lessees because of the proposed
retroactive change in state policy. An audit of past federal/state
royalty collection policies beginning in 1959, wv/hich will require
a considerable amount of time and resources, would have to be
completed i1n order to determine the fTull fiscal 1mpact of this

bill.

What i1s known today is that if the bill becomes law, the state will
be barred from advocating for higher royalty values for gas
production from federal leases iIn the Beluga River field for past
production periods. The state believes that as of April 15, 1992,
approximately $10.4 million is owed for the audit period between
October 1, 1984 through June 30, 1987. Because interest continues
to accrue on the past due principle, the amount of the claim
continues to grow.

At this point iIn time, the amount owed iIs based on a claim by the
state. However, the state®s position 1in support of the area
pricing theory or median value pricing theory, and the amount
sought may or may not be sustained by a court with jurisdiction for

this 1ssue.



A la s k a S ta te L e gislature

3111 C Street. Suite 150
Anchorage Alaska 99503 Duglng %esm{)/n
(907)561-2038 Juneau, Alaska 99811

(907) 465-4993

Senator Drue Pearce
District G

Sponsor Statement for SB-104
Senate Resources Committee

Mr . Chairman, and members ofthe Committee, this bill, If passed,
would require the Department of Natural Resources to use the same
standards for valuation of natural gas on federal lands as it
currently uses for gas from state lands.

If enacted it would constrain the Department of Natural Resources
from abandoning the contract price as the means of determining
gas royalty value on federally leased land.

Currently, the Department of Natural Resources 1is iInterpreting
its obligation toadopt an average Cook Inlet area priceas the
gas royalty price on federal leases, and wishes to apply the
standard retroactively.

This legislation i1s directed at changing the statute and thus
relieving the Department of Natural Resources from its perceived

obligation.

IT not enacted, the financial iImpacts of royalty revaluation
could impose a considerable burden on consumers. Gas lease
owners would have to pay roughly $5 million in retroactive
royalties and an estimated $5 million in interest. Utility and
gas lease owner contracts provide for such costs to be passed on.
Ultimately, utility consumers would end up carrying this burden.

The fiscal note attached to this proposed legislation i1s a zero
fiscal note.

In 1985, the Department of Resources stated that the department
w—"s comfortable with the use of the contract price for the
following reasons:

1. DNR believed that i1t was pennywise and pound foolish to
extract a few extra royalty dollars at the price of
burdening Southcentral®s economy.

2. DNR concluded that accepting the utilities®™ contract price
would yield the state full "value"™ for its royalty gas, and

SPONSOR STATEMENT



therefore accepting that price was in the "best interest” of
the state.

DNR argued that utilities®™ sales contracts presented a
unique situation requiring tailored royalty treatment.

DNR wanted to avoid the uncertainty caused by a rejection of
the utilities™ contract price.

DNR wanted to avoid an adversarial relationship with the
Railbelt"s principal utility.

DNR opposed the assessment of royalty delinquencies
involving utility contracts retroactively.

The legislation that | am proposing is designed to further
clarify statute 38.05.180(aa) so that the uncertainty that arises
with different interpretations of the statute can be put to rest.
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|. Introduction
The Alaska Department of Natural Resources ("DNR"™) has asked the federal

Minerals Management Service ("MMS") to retroactively assess additional royalties
against natural gas production from federal leases In Cook Inlet's Beluga River
Unit. V Chugach Electric Association, Inc. purchases gas from the Beluga River
producers: would likely be liable for those royalties under Its purchase agreements;
and would necessarily pass any resultant costs on to its Railbelt consumers,
probably through some form of rate surcharge. 2/

For the period covered by DNR's demand—October, 1984 through June,
1987 (the "demand period")—the estimated amount of the potential royalty
assessment, and hence the potential rate surcharge on Railbelt consumers, is
$12.4 million. 3/ An additional $9 million surcharge could result If DNR makes a
similar demand for subsequent years. 4/

This paper discusses the history of the Cook Inlet gas royalty controversy,
as it applies to public utilities, as well as the Impact of DNR's current demand on
Railbelt consumers. The point here is that DNR's actions are irreconcilably
inconsistent with longstanding state policy favoring the acceptance of the contract
price as the "value" of royalty gas when that gas is purchased by a public utility at
arm's-length.

That policy is engrained in AS 38.05.180(aa). a 1986 statute which generally
requires DNR to accept the utilities' contract price for state royalty purposes. DNR
vigorously supported that legislation. / DNR Itself explained, the legislation was

*/ The stale would receive 90% of those federal rovalUes through the revenue-sharing provision of
30 U.S.C. §191.

2/ Any rate surcharge would need to be approved by the Alaska Public Utilities Commission.

3/ Tills figure includes the principal amount the retroacUve rovalUes. as well as interest through
December 31. 1992.

4/ EsUmating the potenUal cost of retroactive royalty demands for subsequent years, is difficult
because of DNR’ methodology for computing those royalties (see Section IV. post),



warranted because, in the case of sales to utilities, the long-term contract price
actually represented the gas’"value"; accepting the contract price was in the public
interest; and a higher "value"™ assessment would both unduly harm Railbelt
consumers and inject damaging uncertainty into utilities' fiscal planning.

In 1986. DNR advanced seven different reasons why Alaska was best served
by accepting the contract price when gas was sold to public utilities, and this
paper is subdivided into those same seven themes. Subsections IlI(AMG) look
back to 1986, recounting DNRs words on each of these seven policies.
Subsections IV(A)-(G) then apply each of those policies to DNR's current initiative.

The lesson of that exercise is obvious: public utilities, and indeed the
legislature, thought they had settled the Cook Inlet royalty gas issue with the 1986
legislation. DNR, however, feels it has found a loophole in that law, allowing it to
resurrect the dispute for federal Beluga gas royalties. In so doing the agency is
both disavowing a position that has survived three successive administrations, and
threatening to cause the same unpleasant impacts on the Alaska economy that it
fought so hard, in 1986, to avoid.

All of which suggests the need for clarifying legislation to ensure that the
1986 law achieves its intended purposes. Leaving aside royalty "valuation™ issues
generally, the Issue of valuing Cook Inlet royalty gas raises special concerns that,
as DNR itself has long maintained, demand tailored treatment. This subset of
Cook Inlet gas production represents a minute fraction of the state's royalty
receipts; however, to Railbelt consumers, the financial impacts of royalty

revaluation would impose a considerable burden on an already fragile regional

economy.



n. The Nature ofthe Current Controversy

This is an unusual royalty dispute. Although nominally imposed on the
Beluga River producers. DNR is well aware that these retroactive royalties, if
assessed, will be paid by individual Alaskans. As a result, this is not so much a
demand for more royalties, but rather an effort to Impose a hidden tax—ene ievled
without public or legislative involvement.

DNR's theoiy is that the "value" of Beluga gas is higher than the price at
which royalties were originally paid, and that royalties are due on the higher
amount. Chugach has purchased Beluga gas from the unit's three producers—
ARCO Alaska, Inc.; Chevron U.S.A. Inc.; and Shell Oil Co.—under long-term sales
contracts since 1965. During the demand period, gas was sold under those
contracts at $.21./mcf, and royalties were paid on that amount. 5 DNR is asking
MMS to retroactively value the Beluga River royalty gas that was sold to Chugach
at over $2/mcf.

There is a good reason why Beluga actually sold for $.21/mcf during the
demand period. The Beluga River field was discovered in 1962, but there was no
available market for it.  Unlike oil, natural gas can't easily be stored or
transported, but requires a costly gathering and distribution system. No
prospective purchaser would invest in such a system unless it Is assured ofa long-
term supply of gas at what are then-reasonable prices. As a result, purchasers
needing to construct such a system normally require long-term purchase
contracts. 6/

The need for such a contract was particularly acute at Beluga. Chugach
proposed to build a generating facility at Beluga, and then transmit the electricity
5/ "Mcf means ""thousand cubic feel.”

G See Foster v. Atlantic Refining Co.. 329 F2nd 485. 488 (5th CIr. 1964) ('The practicalities of the

gas Industry require that gas be sold under long-term contracts because the pipelines must have a
committed source of supply sufficient to Justify financing. construction. and operaUon *)



to Anchorage. The capital investment for that facility has been about $130 million,
and the contract price ($.16\mcf originally, and increased to $.21\incf in 1973)
was an integral part of the financial prospects justifying that investment.

At all times, the long-term contracts between Chugach and the producers
were negotiated at arm’'s length. Both won considerable value. Chugach received
a long-term price that justified financing of power generation facilities. The
producers won an otherwise non-existent market for their gas.

Railbelt Alaskans, of course, also benefitted considerably from that contract.

As Chart | shows,

during the period at Cost of Average Monthly
issue  here—she Home Electric Bill
mid- 1980's-

Chugach, despite

ISI Chugach

the higher cost of
. - . | National Alerase
providing virtually
any service in
1983 1984 1985 1986 1987 1988

Alaska, was able to
CHART 1. SOURCE: Chugach Electric retail rate history: Energy
Supply power to Information Administration--Typical Electric Bills

Railbelt Alaskans at
less than the

national average.

It is this contract, and the benefits that flowed from it, which DNR now
wishes MMS to disregard, imposing royalties instead at about 10 times the price
actually paid by Chugach to the producers.

To date, MMS has refused DNR's demand, because federal law generally fixes

royalty payments at the sales contract price, particularly vvhere-as here--the



contract was arm's length. DNR has. however, appealed MMS’ position to a higher

level within that agency.

1. Since 1986, DNR and the Legislature have pursued a consistent state
p(f)llcy ?tf accepting the long-term sales price to public utilities as the "value"
ofroyalty gas

As Chart 2 shows, Cook Inlet gas is sold for a variety of purposes, under a
variety of very different
contracts. The prices

Cook Inlet Gas Utilization
charged under  those

contracts are dependent 3 Fi-JdCpsdicrs
on a range of factors, 2% H HlectricFale
m Gos LUIIIs
including: the existence .
iDing
(or nonexistence) of 3 ATTTtnoUrec:
. 3 PfftdGces
competin buyers: l
P d y 3% 1m ore

contract volume and term;

when the contract was CHARI' 2. SOURCE; Ak Dept. of Natural Resources. "Historical and
. Projected Oil and Gas Consumption.” April. D92

entered into: the

purchaser (whether or not related to the seller): and the purpose and destination of

the sale.

»



The four major gas producing' fields in the Inlet are North Cook Inlet. Beluga.
McArthur River and

Kenai_ The principal The Primary Gas Fields

Beluga River
. . ofCook inlet orProducers
historical producers and hevron Shell
McA alé)h Hige
purchasers of those fields M%Jowrc%ucers gach, Ensta
Maglrogum%aster%n North Cook Inlet
are displayed in Chart 3. nion Chemical lvlaJorProducers
Marathon (LNG) PhillD3
DNR or MMS. as the Major Purchasers:
hillips (LNG)
case may be, generally
i
ajor Produce
holds a 1/8th royalty on ) meB Mﬁrathon State Leases
. . ajor Purchasers
leases in these fields. NG Esar Federal Leases
Maraihon LNG
Swanson 3lvar

Rather than take that

CHARTS
royalty gas "in kind." DNR
and MMS require the producers to pay them for 1/8th of total production from the
field. And historically, producers have paid those royalties based upon the price
that they received from buyers of that gas.

Beginning in the mid-1980's, MMS began revaluing Cook Inlet royalty
payments, focusing on Union and Marathon's production from the Kenai field. And
in 1984. the state entered into a valuation agreement for Phillips' LNG sales from
the North Cook Inlei field.

Then, on March 18, 1985, DNR issued a "Notice to Lessee,” announcing that,
prospectively, it would no longer accept the long-term contract price for Cook Inlet
gas production, including that from Beluga River. Attachment 1. DNR believed
that it was required to assign a higher "value" to royalty production as a matter of
law. "This is a lease enforcement action.” DNR said, "and it is not optional/’ 71

7/ Statement by Esther C. Wunnlcke, Commissioner. DNR. to Anchorage Caucus. April 2. 1985 at
4. Attachment 2.



Later in 1985, the MMS and DNR settled much of the Kenai field
controversy. Royalties due on Union's Kenai dispositions to its chemical plant,
and to the Swanson River field under a rental agreement, were settled with both
governments in November, 1985; and royalties due on Union and Marathon's
contract with Alaska Pipeline Company were settled the next month. Also in 1985,
Marathon settled with DNR on royalties due from Kenai LNG sales.

The dispute over royalties due on sa'es of Beluga River gas to Chugach
Electric Assn., however, did not settle. Royalties had been paid on that gas at the
contract price of $.21/mcf; the state, conversely, asked for prospective royalties of
$2.05/mcf. In response. Chugach, and the Beluga producers, filed suit in state
superior court. 8/

DNR Commissioner Wunnicke conceded at the time that DNR’ new position
"is not a popular decision.” Attachment 2 at 1. Although technically imposed on
the Beluga producers, DNR's proposed new royalties would actually fall on
Chugach because of a "pass through" clause in Chugach's purchase contracts.
See, €.0., Attachment 3. And those costs in turn would be passed to Chugach's
consumers. At the time. Chugach estimated a $3 million/year rate Increase from
DNR's proposal. 9/

The legislature's response to the agency was SB 309, introduced by Senators
Vic Fischer. Kelly and Faiks. As originally drafted, the bill would require
acceptance of the contract price for all long-term gas sales--not Just those to

utilities. Attachment 5. For that reason, DNR opposed it. 10/

8/ ARCO Alaska. Inc. ef al. v. Slate of Alaska. 3AN-85-6218. 7617. 7633 (Consolidated) Civ., Ak.
Superior CL, Third Judicial Dst.

9/ PresentaUon of Chugach Electric Assn. to Senate Resources Committee, 1986 at 1. Attachment
4.

,0/  Letter, Commissioner Wunnicke to Drue Pearce, April 28. 1986 (Attachment 6). The letter
explains why DNR opposed original SB 309, but supported subsequent committee substitutes.
The principal reason, according to Wunnicke, was L*at while it was "appropriate to accept a



The Senate Resources Committee, however, confined the legislation to
royalties on gas sold to regulated utilities, and DNR enthusiastically embraced the
bil. DNR had always wanted, according Wunnicke, to accept the contract price
when utilities were involved; the problem, she said, was that it was "constrained
even in that kind of settlement talk by the legislative directive that they obtain fair

market value." 11/
Throughout legislative deliberations on SB 309, DNR continually stressed

seven themes:

A, DNR believed that it was pennywise and pound foolish
extract afew extra royalty dollars at the price of burdening Southcentral's
economy. Accepting the contract price as the royalty value for public utilities was
good policy, DNR said, "because Alaska consumers would be the direct
beneficiaries of any royalties lost to the state as a result of using solely the contract

price to establish royalty value." 12/ The Attorney General agreed:

SB 309 is intended to directly benefit Alaska
consumers by pwviding additional price certainty for
gas sold to consumers and for gas sold to generate
electricity for consumers. The Alaska consumers
would also be the beneficiaries of any royalties
foregone by the state, because the lower royalties
would result in lower electric and gas bills.

Letter, Atty. General Brown to Gov. Sheffield, May 28, 1986 at 2 (Attachment 8);
see also Minutes. Senate Rules Committee. Feb. 27, 1986 at No. 155 (Attachment
9) ("Kay Brown says that the Department of Natural Resources policy has been to
benefit consumers.”); Minutes, House Finance Committee, May 10, 1986 at

051086 (Attachment 10) ("Ms. Brown said with the House Finance proposed

contract price as the royalty value for arms-length sales to regulated utilities," the original bill did

"not distinguish between consumer and Industrial uses."
11/ Minutes. Senate Resources Committee. 2/10/86 at No. 353. Attachment 7.

12/ Attachment 6 at 1-2.



Committee Substitute, the state was giving up some contract rights in order to
benefit consumers directly. She said the department feels that Is proper because
any of the royalties that are lost would go directly to benefit citizens in Alaska.");
Letter, Wunnicke to Rep. John Sund, May 18, 1986 (Attachment 11) (‘'The
department believes it is appropriate to accept a contract price as the royalty value
for arms-length sales to regulated utilities...because Alaska consumers would be

the direct beneficiary...").

As Commissioner Wunnicke summarized in a letter to Rep. Richard Shultz:

The Department Strongly supports the
bill as it has come to the Committee. (The benefits of
accepting the utilities' contract price] will affect up to
270,000 gas and electric customers in Alaska and in
future years if gas production occurs elsewhere in the
state, we can expect even broader benefits from use of
the state’s royalty gas.

April 22, 1986 (Attachment 12) at 1, emphasis added.

B. DNR concluded that accepting the utilities' contract p
would yield the statefull "value"for its royalty gas, and therefore accepting
that price was in the "best interest” of the state. As we have seen, DNR
explained its 1985 Notice to Lessee by arguing that it was legally compelled to seek
full "value™ for its royalty gas. However, in legislative debates on SB 309, the
agency conceded that accepting the utilities' contract price would yield the state

full "value," since any lost royalties would flow directly to Alaska consumers:

Commissioner Wunnicke stated that since
the Dbeneficiaries of the legislation are in-state,
nonprofit, or government owned utilities or
cooperatives, the state would not lose Its fair value for
its resources.



Minutes, Senate Resources Committee, Feb. 19, 1986 at No. 180 (Attachment 13);
see also Attachment 10 at 051086. For this reason, in the final legislation the
legislature made the finding that:

...the best interest of the state will be served if
the commissioner of natural resources is authorized
to establish the in-value royalty for gas sold to a gas
or electric utility by using the contract price between
the lessee of the state and the utility, whether or not
the gas lease establishes a different standard for the
valuation...

Sec. 1, Ch. 55, SLA 1986. In its March 3, 1986 analysis of the legislation, DNR
concurred with that finding. Attachment 14. And the Attorney General, in his
review of the legislation, concluded that the legislation offended no constitutional
mandate to receive "full fair market value" for the royalty gas. Attachment 8 at 2.

C. DNR argued that utilities' sales contracts presented a uni
situation requiring tailored royalty treatment. Over the years, DNR has
devoted considerable effort, and achieved considerable success, revaluing other
royalties based upon the "value" concept. And DNR fought hard during the 1986
legislative session to retain the authority to pursue that general state policy—
indeed, and as we have seen, DNR opposed original SB 309 because it would have
required acceptance of the contract price for a broader range of royalty
controversies,

Ine agency, however, strongly believed that an exception should be made for
utilities' contracts, and that sound public policy warranted that distinction. In
explaining her department's opposition to original SB 309, and its support for later
substitutes. Commissioner Wunnicke explained:

The (original) bill does not distinguish
between consumer and industrial uses...The effect of
the bill would be to require use of a contract price in
virtually all cases.

10



The department believes it is appropriate
to accept a contract price as the royalty value for
arms-length sales to regulated utilities...because
Alaska consumers would be the direct beneficiaries of
any royalties lost to the state...The department is not
persuaded that industrial gas uses should receive the
same exemption, since the likely effect would be to
increase the profits of industrial concerns without a
corresponding public benefit.

Attachment 6 at 1-2: S€€ also Attachment 10 at 051086 (DNR "did not believe it
was a good idea to forego the contract rights, or forego the intent [sicl of future
income, for other types of sales."); Attachirmt 12 at 1

The limited application of the bill. DNR stressed, did not make this "special
interest™ legislation:

The B 1lis not a "special interest" rewrite of the
state's royalty valuation policy. The benefits that
would accrue under the Bill would benefit more than
three-quarters of the state's citizens.

Letter, Wunnicke to Sen. Sackett, March 3, 1986 at 4 (Attachment 22).
Apart from the logical distinction between royalty settlements that would
benefit Alaskans dollar-for-dollar, and settlements that would not, the limitations

of SB 309 minimized its fiscal impact. Indeed, DNR gave the legislation a "zero"

fiscal note. 1d.

D. DNR wanted to avoid the uncertainty caused by a rejectior

the utilities' contract price. Even in its internal deliberative process leading to
the 1985 Notice to Lessee, DNR acknowledged that, by refusing to accept the
contract price for utilities' sales, the agency was injecting damaging uncertainty
into utility planning:

The fluctuation of royalty value independently
of the contract price under which gas is sold injects
uncertainty into the long-term planning by oil
companies and utilities. This uncertainty (and higher

11



royalty rates) may reduce Incentives to invest capital
in oil and gas and utility enterprises, or affect the
timing or structuring of such enterprises.

Kay Brown to Wunnicke memo, Nov. 6, 1984 at 3. Attachment 15.
In its testimony on SB 309, Chugach stressed the uncertainty created by
DNR's 1985 Notice to Lessee, which announced for the first time that the state

would no longer base royalties on the contract price:

Our commitment to build generation facilities at
the Beluga gas field back in 1965 was able to occur
only because we had signed long-term contracts
ensuring the stability of the price for that Beluga
River gas. In fact, had we been unsuccessful in
obtaining long-term contracts ensuring stable fuel
prices, we would have been unable to make that plant
investment.

Testimony of Dr. Joyce N. Murphy, Senate Resources Committee, Feb. 10, 1986 at
4 (Attachment 16). As a result, Chugach stressed the need for a full and final
legislative settlement of "the underlying royalty policy question.” Id. at 6. "A
lasting solution"is what Chugach sought. |d.; emphasis added.

DNR agreed. In fact, Commissioner Wunnicke warned the Senate Resources
Committee that "there is Some Urgency in passage of this bill as the utilities are
already in negotiations for future long-term contracts.” Attachment 13 at No. 103;
emphasis added.

Thus, DNR frequently cited the price "certainty” resulting from accepting the
contract price--both to utilities and their customeis--as a principal reason for its
support of the bill. Attachment 14 at 1 (SB 309 "will allow the state to provide
certainty in royalty gas valuation for Alaska consumer uses..."); Attachment 11 at
1 ("Alaska consumers would be the direct beneficiaries of the certainty of price...");
Attachment 8 at 2 ("SB 309 is intended to directly benefit Alaska consumers by

providing additional price certainty...").
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And, the legislature itself thought the bill would provide that certainty.
According to the Senate floor statement. SB 309 would "providle] long term price
stability for southcentral and railbelt electric consumers."” Attachment 20 at 1.

E. DNR wanted to avoid an adversarial relationship with the
Railbelt's principal utility. As discussed earlier. Chugach sued the state in
response to the 1985 Notice to Lessee. Chugach and DNR settled that dispute "in
principle™ at a royalty price of $.75/mcf—a number closer to the long-term contract
price than the $2.05/mcf sought by DNR through its "value" methodology.
Attachment 17. ,3/ However, that settlement was contingent on passage of SB
309. |d. The bill was needed to effectuate that settlement, DNR said {id.)i and. as
the Attorney General advised, the legislation "will eliminate the expenses and
uncertainty of that litigation for the state, Chugach Electric Association. Inc., and
consumers." Attachment 8 at 2.

F. DNR believed that AS 38.05.180(aa) created a legislative
definition of value for royalty gas sold to utilities, even if the particular
controversy was not within the scope of the statute. The significance of this
position will become apparent when we explore DNR's recent about-face in the next
section of this paper.

As finally enacted by SB 309, AS 38.05.180(aa) required acceptance of the
utilities' contract price only when the purchase contract was "entered into on or
after the effective date of this Act." Sec. 5. Ch. 55. SLA 1986. But the Chugach
purchase contract which was the subject of the settlement described in (E). ante.
pre-dated the statute. By a strict reading of its terms, then. SB 309 would not

"authorize" the Chugach settlement.

3/ See also Attachment 13 at No. 103; Minutes. House Rules Committee May 11. 1986 at No.
128 (Attachment 18).
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But DNR. as we know, said it would—and for good reason. Whether or not
the particular controversy was within the scope of the new statute, said DNR, new
AS 38.05.180(aa) provided a legislative definition of "value" for all gas royalty
controversies involving long-term sales contracts to utilities. In response to a
question from Senators Fahrenkamp and Sturgulewski as to how a prospective bill

could help settle a dispute over a pre-existing contract. Commissioner Wunnicke

explained:

The commissioner stated that the agreement
they have made [with Chugach] is in settlement of
litigation and should not be seen as a difference in
policy. She said it is DNR's responsibility to get fair
market value. Efforts to reach agreement in the
litigation have been constrained by this responsibility.
If,%h,e legislation under discussion passes, she
will interpret that as direction that a long-term
contract entered into with a nonprofit electrical
cooperative or municipal utility will be guidance
for determining market value.

Attachment 13 at No. 068: emphasis added.

G. DNR opposed the assessment of royalty delinquencies involving
utility contracts retroactively. 1f DNR revalued royalties paid in previous years
on the basis of a long-term utility contract, a troubling unfairness would result.
The customers who consumed that royalty gas would have paid for the gas at the
lower rate. But any rate surcharge imposed to compensate for a royalty
revaluation would be paid for by today's consumers. Simply put. today's
customers would be required to pay for other people's prior use of electricity.

DNR recognized that unfairness as early as its March 18. 1985 Notice to
Lessees-the one announcing the agency's short-lived policy of disregarding the

contract price. The effective date of that Notice was April 1. 1985, the agency

explaining:



..[T]he state has elected to enforce this
policy prospectively only in order to reduce conflicts
and to avoid certain difficulties associated with
retroactive adjustments of these royalties.

Attachment 1at 1. DNR then postponed the effective date yet another two weeks.
and explained why to the Anchorage Caucus:

| decided not to seek retroactive royalty
payments based on current market values. For both
the retroactive and prospective periods, the gas sales
contracts between the producers and the utilities
provide chat royalty adjustments will be passed
through to Enstar and Chugach Electric. Prospective
collection can be implemented in an orderly fashion.
However, retroactive  collection would create
significant legal and financial risks for the state's
utility companies, including Chugach--a consumer
cooperative. In particular, it is uncertain how, and to
what extent, retroactive royalty collections could be
passed through to consumers.

Attachment 2 at 3.
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H. Post-enactment events seemingly put the Coolc Inlet gas issue
fo rest. with the enactment of SB 309, and subsequent Cook Inlet setuements, it
seemed as though the disruption caused by DNR's 1985 Notice to Lessee had
finally been laid to rest. On September 26, 1986, Chugach and the producers
settled with DNR on the value of royalties from state leases at Beluga River. In
1989, Chugach and the

Status of Cook Inlet '
Beluga producers entered Beluga River

Royalty Disputes State IsSues sealed
into a new long-term e or LEO ageen
il g
contract, and on NbAIﬂ"UI'HVGT
December 4, 1989, DNR Union acuaa setlle North Cook Inlet
o Marathon Issues Settled in 1984
Commissioner Gorsuch settle in 1992

agreed to use that

contract's price to N Kenal

APL-1 Issues seitle

determine royalty values. e S Still Outsiardingj
settlein 1986

Attachment 19. Oftter Marathon issues

ettle In 1985 1990and 192
This, combined with CHART 4

settlements involving the other major Cook Inlet gas fields, laid the entire region's
royalty disputes at rest, save for a routine federal audit of the royalties paid on
MMS leases in the Beluga River Unit. See Chart 4. It is through this last vestige
of a once-divisive controversy that DNR has now chosen to disown long-standing
state policy on Cook Inlet gas sales to utilities, and pick a fight.

It Is to that recent action that this paper now turns.
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IV. DNR's current initiative against Chugach is contrary to every principal

adopted by the agency in 1986.
From October, 1984 through June, 1987, the Beluga River producers (and

hence Chugach and Railbelt consumers) paid royalties to the federal government
on two federal Beluga River Unit leases according to the long-term contract price
established In the Chugach contract—$.21/mcf. This was the same amount paid

to the state—with Its acquiescence—until the April 15. 1985 effective date of the

Notice to Lessee. ,4/

This was also the amount called for by federal law. DNR concluded long ago
that "(t)he federal lease forms are different from the state forms, and different
standards and procedures apply."” ,5/ Whatever state leases might require (absent
AS 38.05.180(aa)), federal law generally accepted arm's-length long-term contract

prices during the 1984-86 demand period. 16

14/ After that date, and pursuant to the Chugach/DNR settlement of state lease royalties. DNR
received $.75/mcl for Beluga River state leases.

15/ DNR "QuesUons and Answers on Cook Inlet Royalty Gas.”" April 11, 1985 at 7. Attachment
21.

16/ A 1977 U.S. Geological Survey Nolle ssee, NTL-5, ger :rally required the federal
government to accept the intrastate Chugach - iiiract price, as long a it exceeded $.18/mcf. 42
Fed. Reg. 22610. While NTL-5 also contained a provision for Incre; ;ing the royalty above the
co*.tract price when market conditions demanded, that Notice was mtdIfled by the federal "NTL-5
/jt of 1987" for any production between 1982 and July 31. 1986. P.l. 100-234. Under that Act.
MMS could, and in most cases should, accept as royalty value contract prices which were dictated
by the market and which would be lower than the highest price paid for a major portion of
production.” CONng. Rec. s18631. daily &cL. Dec. 21, 1987.

For producUon subsequent to July 31, 1986, MMS issued new regulaUons. In explaining
those regulations, MMS stressed that, even for prior production, "it was the Department’s intent to
recognize contract price as the value for (inLrastate sales under pre-1977 contracts!,..MMS believes
that it would be Inequitable to rescind these provisions and possibly subject such sales to
significantly Increased royalty values." 51 Fed. Reg. 26760 (July 25. 1986). MMS' current
regulations, effective March 1, 1988. straightforwardly provide that royalties shall be based on *‘the
gross proceeds accruing to the lessee." as long as the contract proceeds were negotiated at arm’s-
length. 30 C.F.R. §206.152(b)(I)(i). S Mandell-Rice. FederaFGaS and Gas Products Valuation
Regulations. Paper No. 5, Rovnitv Valuation and Management. Rocky Mountain Mineral Law

Foundation (1988).
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In 1989, MMS began a routine audit of the producers' royalty payments. In

late 1989,

DNR's Royalty Theory, and Its Overreaching Use
DNR ya oft%atTheory :
informed

DNR would recompute Beluga River royalties based on the so-

MMS that it called "median value analysis." Under this analysis. MMS would find
"the highest price Pdl0 for a majority of like quality gas produced in the

wished to field or area." 42 red. Reg. 22611, May 4, 1977; emphasis added.
In other words, MMS would find that price at which, or below which,

participate more than half of the gas in the "field or area" was sold. That would

. become the royalty "value."

in that In its arguments to MMS. DNR would use all of Cook Inlet as the

audit and "field or area"from which tofind this "value." Far more troubling are

’ the "prices" that DNR would use. DNR would not use the prices

in 1991 actually "paid" at the time for other gas. Rather, it would use the
settlement value for this other gas achieved through afer-the-fact

wrote MMS litigation. In other words. DNR having forced other producers into
settlements favorable to the agency, would then bootstrap those

a lengthy settlements by using them as che measure ofBeluga River royalties.

letter

demanding

that the federal agency disregard the Chugach contract price, and retroactively
assess over $10 million in additional royalties on the basis of a higher royalty
"value." MMS rejected the state's demand, and the state, on March 11, 1992,
appealed to a higher level within the agency. 17/

DNR's appeals are currently awaiting a preliminary determination by MMS
as to whether the state may appeal an audit determination. MMS' regulations
make no provision for third party appeals--the audit being a matter between MMS
and the lessee. 30 C.F.R. 8290.2. The initial question, then, is whether DNR is
being officious.

The most troubling aspect of DNR's attempted appeals, however, is that they
offend clear legislative direction given the agency in 1986—direction that DNR has

17/ The March 11. 1992 NoUce of Appeal was with reference to ARCO’ royalty liability. Another
appeal was filed with reference to Chevron's liability on July 2. 1992.
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not only acknowledged, but heretofore supported. Let's examine DNR's current
Initiative against the seven policies that it and the legislature mutually endorsed in
SB 309:

A. DNR's initiative would materially burden Railbelt consumers. DNR's
demand of MMS--to retroactively increase three years' royalty ten-fold-would fall
even harder on Railbelt consumers than its 1985 Notice to Lessees, which applied

only

prospectively. Oﬂ:OfG‘EYear

While it %\A@%&%ﬁtea
is difficult to : 0N
dfieult 1 mA/tgrageRaﬂbelt

predict

Consumer
precisely how
the APUC
would
structure the
(02] a E

surcharge tc < ¢ < ¢ % A

ue j=
necessary to

y u
allow u
Chugach to
CHART 5

recover DNR's
additional royalties, Chart 5 illustrates the impact on Railbelt consumers from a
one-year surcharge on electric rates. Moreover, these are just averages. Chugach
estimates that some of its largest commercial consumers, such as Carrs, Liquid
Air, and the state and federal goverments. would pay a surcharge of 0vVer $40,000
each.

Moreover, Chugach customers won'’t bear the burden alone. Chugach sells

power wholesale to other electric utilities, and. as Chan 6 shows, those other
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utilities will bear a material part

DNR's demand:

of the $12.4 million surcharge occasioned by

Cost 0 Belu%RoVal

£ urcharge to Wholesale
Seward Electric System UrC aSefS
Homer Electric Assn. $2,557,000
VA
Z .
Matanuska Electric Assn. $2,583,000 Z
R0 S50000)  $1000000 SL5U0.001 S20fit)00.  S2500U00  Si.000.00
CHART 6
B. DNR hasforgotten itsfindings that accepting the contract price in

the case ofsales topublic utilities yields the state "full value"for its royalty
gas, and therefore it is in the "best interest" of the state to accept that
price.

obliged to seek full value for state resources--the same rationale that the agency

DNR has defended its demands upon MMS on the theory that it is legally
once used to apologize for its 1985 Notice to Lessee. The agency, however, hasn't
explained where that obligation comes from--after all. these are federal lands, and
there is no statutory or constitutional provision forcing DNR to tell the federal
government how to manage its property.

But jurisdictional issues aside, DNR has forgotten its words in 1986--that,

"reduced" royalty occasioned by accepting the utilities' contract price

because any

for royalty purposes will be passed on directly to Alaska consumers, the state is

20



therefore receiving full "value" by accepting that contract price. For that reason,
the legislature has already found that it is in the "best interest of the state” to
accept the utility contract price 18--a finding in which, as we have seen, DNR

enthusiastically concurred.
C. DNR forgets that gas sales to utilities require tailol

freatment. Over the past years, DNR has been remarkably successful m winning
retroactive oil royalty payments on the "value" theory. That policy existed back in
1986, and DNR recognized then that, as sound a policy as the "value"™ concept

might generally be,

it shouldn’t apply 1991 Alaska Royalty Receipts
to royalty gas sold ' From All Sources .
$.93,306 ~] Revalues from Staic-

to public utilities,  006% Owned Land

which in turn is S State Share of Federal
. Beluga Revalues from

used to directly Gas Sold to Chugach

benefit Alaska 574201 15 H  State Share of Other

cOnsUMmers. -y Fedeal Revalues

Recall that

DNR supported SB

309 in part CHART 7 i/

because, by tailoring a policy to royalty gas sales to utilities, the fiscal impacts of
that policy would be inconsequential. As Chart 7 shows, the state's take from
federal Beluga River royalties on gas sold to Chugach is only a tiny slice of the

state's royalty income. Requiring DNR to abide by existing legislative royalty gas

I8/ Sec. 1. Ch. 55. SLA 1986.

19/ SOURCE: State and Other Federal royalties: Ak. Dept, of Natural Resources. Royalty
Management Beluga Royalties: Beluga producers. The figures for the state's 90% share of federal
royalties are based on MMS reports of producers' unaudited payments for 1991. The figures also
Include any Interest and penalties: therefore, they are only an approximation of the state's actual

90% share for thatyear.
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policy will have no impact outside that slice, because that policy is confined to (adS
sales to utilities, and because all other consequential royalty gas controversies

have already been settled. See Chart 4, aixtr.

But while the Where

Beluga gas ChugaCh
6% ElectriC Assn.

controversy is of  q4q Gets |ts Power
little consequence
to the state
treasury, it is of iEj Beluga Gas
considerable 8% £5€ Oilier Gas
importance to both H Hvdro
Chugach and CHART S
Railbelt energy

consumers. As Chart 8 shows, over three quarters of Chugach's power is
generated from
Beluga River gas.

And. as Chart 9

Hydro Oiugaeh Beluga
shows, nearly half of M ( Gas
- 9 - 48'”
the Railbelt’s electric
power comes from
Other Gis
Chugach's oll
' OtherBeluga
H W here the Railbelt Gets
generation of Gas
14%

electricity from the Its Power

Beluga River field. CHART 9
Little wonder
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that DNR, and the legislature, have heretofore found the public Interest in
reasonably priced Beluga River power generation to outweigh any arguable Impact
on the state treasury. [0l

D. DNR's actions are causing severe budgetary uncertainty to
public utilities. DNR's $12.4 million claim is a considerable contingent liability
for Chugach—ene Impairing both its budgetary planning and financial soundness.
And should DNR eventually succeed, Chugach would then face continued
uncertainty over how the APUC will structure any resultant rate surcharge.

But the problem is worse than that. Not only must Chugach face perhaps
years of litigation over DNR's federal demands—litigation with an uncertain
outcome- -but it must also fear similar demands from DNR for SUbsequent years.
Remember that DNR's current appeals cover only 1984-87. Chugach estimates
that, if the same "value" demands are made for 1987-92, Chugach (and hence its
customers) could owe dl additional $9 million. whnile federal law for those
subsequent years even more clearly favors acceptance of arms-length contract
prices (see n. 16, ante), DNR refuses to assure the company that its demands will

stop with 1987.
E. DNR is needlessly provoking litigation with Chugach. Given

that:

(1) DNR is under no legal obligation to attempt to shape federal law;

(2) federal law generally favors acceptance of the contract price, and DNR is
asking that an exception be made to that policy: and

(3) third parties aren't normally allowed to participate in MMS audit

proceedings.

70/ The only adverse fiscal impact of adhering to existing state policy with respect to federal
Beluga River royalUes Is the loss of the state's speculative claim to a higher "value" from that
production. But as we have seen. DNR’ position, under federal law. is doubtful.
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it seems that DNR is going out of its way to provoke a costly lawsuit.

F. DNR's view -that the 1986 legislation does not prevent itfrom
rejecting the contract price for federal royalties-ignores Commissioner
Wunnicke's promise to the legislature that the new statute would govern all
gas royalty disputes. DNR explains its recent conduct by pointing out that the
1986 legislation—AS 38.05.180(])—applies only to state leases, and thus it remains
compelled to seek out a higher "value" for federal leases. But recall what
Commissioner Wunnicke told the legislature: ifthe bill passed, DNR would use the
legislation as a legislative definition of "value"” when royalty gas was sold to utilities
at arm's length, even if the controversy was outside the scope of the statute
itsef. Section II(F), ante. That is why DNR believed that the 1986 legislation
would authorize the agency to settle with Chugach on its then-existing long-term
contract, even though that contract was outside the statute's reach. Id.

In sum. DNR has heretofore maintained both that: (1) it believes that, when
savings through a long-term contract are passed on to Alaska utility consumers,
any resultant "lower" price still yields the state full "value" (section 111(B), ante): and
(2) the legislature has defined "value" to equal the long-term contract price,

whether or not the contract or lease at issue is within the scope of AS

38.05.180(aa).
G. DNR hasforgotten its policy against retroactive assessments.

Even in 1985, when DNR felt itself legally constrained to seek a higher "value" for
all royalty gas. it refused to seek those assessments retroactively because of the
hardship that it would cause to utilities. Here. DNR's retroactive demands are far
more burdensome, since utilities, after 1986, have planned their affairs on the
reasonable assumption that the royalty gas issue had settled, and that contract

prices would henceforth be used for royalty valuation.



DNR, after all, had both settled the 1986 Chugach litigation on that basis,
and had. In 1989, accepted Chugach's new long-term contract price for future
state royalties. DNR's recent initiative was utterly unpredictable, and at
irreconcilable odds with a policy firmly implanted in both legislative and

administrative precedent.

V. The Needfor Legislation

The statutory policy engrained in AS 38.05.180(aa) is a sound one. And as
DNR itself has stressed, it is a policy that applies beyond the technical reach of the
statute itself. The statute, as we have seen, was supposed to provide a "lasting
solution™ to the "underlying royalty policy question."” Attachment 16 at 4, 6. The
legislature itself stressed that the legislation would “providfe] long term price
stability for southcentral and railbelt electric consumers.” Attachment 20 at 1.

As a result, additional legislation shouldn't be necessary to achieve that goal.
DNR's protest--that it is involuntarily compelled to tell the federal government to
make Beluga River a special case, and impose a higher royalty--is feigned.

But feigned or not, it is a reality nonetheless—both for Chugach and every
Railbelt consumer. As a result, a technical amendment to AS 38.05.180(aa) is
necessary—not to change the statute's meaning, but to remind the agency of its
purpose, as once defined by DNR itself.

Attached to this paper are two appendices: (1) proposed legislation; and (2) a
technical explanation of that legislation. By making minor changes to the statute,
the legislature can assure itself that the 1986 law cannot be undermined either
directly or indirectly, and the controversy that the legislature thought settled in

1986 can finally, seven years later, be laid to rest.
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Introduced:

Referred:
INTHE BY:
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the authority of

the Commissioner of Natural Resources
to accept the contract price between

a federal lessee and a gas or electric
utility as the value of the federal
government's royalty share for natural
gas production; and providing an
effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 38.05.180(aa) is amended to read:

(aa) Within 90 days after the written request of a lessee of a lease
iIssued under this section, or a lessee of federal land under applicable federal
law, the commissioner shall enter into an agreement with the lessee to use or
accept the price for the gas established in the contract between the lessee and
a gas or electric utility as the value of the state's royalty share of gas
production sold by the lessee under the contract unless the commissioner
makes a written finding, based on clear and convincing evidence, that

(1) the contract price is unreasonably low;



(20 the [PROSPECTIVE]reduction in royalty receipts would not be
balanced by increased benefits to in-state gas and electric consumers;
(3) the lessee and the utility are related in management, ownership, or

other aspect; and

(4) the contract price is not in the best interest of the state.

*Sec 2. AS 38.05.180(bb)(3) is amended to read:
3 "state's royalty share of gas production™ includes payments on
federal leases under 30 U.S.C. 191. but does not include the state's royalty
share of gas production from land patented to the state under
(A P.L. 84-830, 70 Stat. 709 (Alaska Mental Health Enabling Act);
(B) 38 Stac 1214 (Act of March 4, 1915); or
(© 43 U.S.C. 1635in settlement of the claims of the state under

38 Stat. 1214.

*Sec 3. Section 5, Chapter 55, SLA 1986 is amended to read:

+See. 5. [AS 38.05.180(AA), ENACTED BY] Sec. 2 of this Act [] applies
to agreements to establish for a lease issued under AS 38.05.180 the in-value
royalties on gas production that is sold under a contract entered into on or

after the effective date of this Act between the state's lessee and a gas or

electric utility.

*Sec. 4. This Act applies to any lessee of oil and gas rights under applicable
federal law irrespective of whether the federal lease, or the federal lessee's

natural gas sales contract with a gas or electric utility, occured before, on or

after the effective date of this Act.



*Sec. 5. This Act takes effect immediately in accordance with AS 01.10.070(c).



Secticn-by-Section Analysis of _B

Section 1. In 1986, the legislature directed the Department of Natural
Resources ("DNR") to use, except in certain circumstances, the contract price of
natural gas sold by a lessee to a gas or electric utility as the value of the state’s
royalty share of production from that lessee. AS 38.05.180(aa). Cook Inlet
lessees sell natural gas to these utilities, and have historically paid royalties
based upon that contract price. In March, 1985, DNR demanded that its
lessees begin paying additional gas royalties, on the theory that the contract
price did not represent the gas' "value." Had DNR prevailed, the liability for
those additional royalties would have fallen on the utilities. That's because the
utilities, as part of their contracts with the lessees, agreed to pay any additional
royalty assessment made by the state.

Ultimately, of course, that would have meant that any additional royalties
would be paid by the utility's customers.

The possibility of additional royalty demands therefore created
considerable uncertainty and threatened to impose substantial burdens on
consumers. These burdens, the legislature believed, outweighed any revenues
the state might recieve from a higher valuation of these royalties. Even DNR,
which supported the 1986 legislation, concluded that "it is appropriate to accept
a contract price as the royalty value for arms-length sales to regulated
utilities...because Alaska consumers would be the direct beneficiaries of the
certainty of the price provided by such a contract...,” but felt that legislation was
necessaiy to permit it to use the utility contract price.

The 1986 law was intended to remove these uncertainties and potential
burdens by establishing (except in limited circumstances) the utility contract
price as the "value" of the state's royalty share. The law, however, applied only
to State leases. The state also receives 90% of natural gas royalties paid under
federal leases, and the 1986 law neglected to resolve the problem with respect
to the state's share of federal royalties. As a result, DNR currently feels
obligated to encourage the federal government to reject the utility contract price
as the "value" of royalty gas, even though the agency is compelled (absent
special circumstances) to accept that price for state lease purposes.

Since substantial quantities of gas are sold to utilities from federal leases,
this has created precisely the uncertainty and potential consumer liability that

the 1986 law was intended to prevent.



