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September 17, 1993

Representative Brian Porter 
716 West Fourth Avenue, #640 
Anchorage, AK 99501

Re: Uniform Fraudulent Transfer Act

Dear Representative Porter:

As promised in our telephone conversation today, I am
forwarding two copies of the 1984 Uniform Fraudulent Transfer 
Act (UFTA) drafted by the National Conference of Commissioners 
on Uniform State Laws, two copies of Alaska's present law 
concerning fraudulent transfers, and a copy of a Department of 
Law Memorandum concerning the UFTA. Also enclosed are copies 
of a map and a chart from the Uniform Law Commission showing 
the 30 states which already have adopted the UFTA.

The heart of the UFTA is in section 4, which covers
and augments the ground covered by existing Alaska Statutes 
34.40.010. Section 4(a)(2) of the UFTA would eliminate the 
present Alaskan necessity of finding actual intent by a* 
property transferor to hinder, delay or defraud a creditor in*., 
many situations where the transferor is obviously transferring 
assets solely to keep them out of the reach of the transferor's 
creditors,*

Several Uniform Law Commissioners from Alaska agree 
with me that you are an ideal person to sponsor enactment of 
the UFTA in Alaska because of your related law enforcement and 
business background and because the legislation is desirable 
from the standpoint of legitimate business people and will cost 
the State of Alaska nothing. In fact, it is certain to help 
the State of Alaska loan programs in dealing with unscrupulous 
borrowers. When you return to Anchorage, I would appreciate 
having the opportunity to review the UFTA further with you.

  C O A M
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In closing, the only parties I am representing in 
connection with this matter are the commissioners appointed by 
the State of Alaska to the Uniform Law Commission and myself.
I have represented numerous parties (both debtors and 
creditors) in situations involving fraudulent or allegedly 
fraudulent transfers, and I am convinced the UFTA should be 
enacted in Alaska. Our present law technically was adopted in 
1949 as noted in the Department of Law Memorandum, but the 
substance of it goes back to May 17, 1884, when the civil laws 
of Oregon were put in place in the State of Alaska. Looking 
back at Alaska Compiled Laws of 1949, 1933, and 1913, and 
Carter's Annotated Alaska Codes of 1900, I find no substantive 
changes in this area of law since the Oregon laws were 
installed here.

Please call me when you have had a chance to review 
these materials. Thank you for your time on the telephone 
today.

Sincerely,
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D E P A R T M E N T  O F  L A W
O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

August 26, 1993

W A L T E R  J .  H IC K E L ,  G O V E R N O R

REPLY TO:

□ 1031 W  4th AVENUE SU ITE 200  
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)276-3550
PAX: (907) 276-3697

□ KEY BANK BUILD ING
100 CUSHMAN ST. SU ITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907) 456-1317 

_  </03C<=>
S  PO. BOX a -S T A T E  CAPITOL

JUNEAU, ALASKA 99311-0300 
PHONE: (907) 465-3600 
FAX: (907) 483-W96

Lloyd S. Kurtz, Jr., Esq.
Burr, Pease & Kurtz ,iD D0CKET date
810 N Street DOCKETED
Anchorage, Alaska 99501

Dear Jerry:

At my request, Assistant Attorney General Mary Ellen 
Beardsley reviewed the Uniform Fraudulent Transfer Act (UFTA). 
Ms. Beardsley has a background in tax and bankruptcy law. She 
concludes that UFTA would be an improvement over existing Alaska 
law.

I thought that all of the Alaska Uniform Law 
Commissioners might want to review her memorandum in advance of our 
September teleconference.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

B y .
Deborah E. Behr
Assistant Attorney General

DEB:cl
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Mary Ellen Beardsley 
Assistant Attorney General 
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You have asked me to comment on the Uniform Fraudulent 
Transfer Act ("UFTA"), and whether it might be beneficial for 
Alaska to adopt the UFTA. After reviewing the material you 
provided as well as AS 34.40.010 - .130, Alaska's fraudulent
conveyances statute, and the headnotes of cases dealing with 
fraudulent conveyances in Alaska, I conclude that the UFTA would be 
an improvement over Alaska's existing law.

As noted in Summers v. Hagen. ____ P.2d ____ , No. 3961,
May 28, 1993, at fn. 5 pg. 8 , Alaska has not adopted the
predecessor to the UFTA, the Uniform Fraudulent Conveyance Act 
("UFCA") . Alaska's law was adopted in 1949, and has seen very 
little change since its adoption. However, since 1949, many 
changes in both state and federal law have occurred, particularly 
in the area of bankruptcy, and relationships between creditors and 
debtors have become more complex. Debtors, in particular, have 
found new and more imaginative ways of hiding assets from their 
creditors.

The Alaska law provides in general that' a conveyance-, 
whether in writing or otherwise, of real or personal property will 
be void if it was made "with the intent to hinder, delay or defraud 
creditors." (Emphasis added) AS 34.40.010. The cases cited under 
this statute (as well as AS 34.40.090) indicate that the existence 
of this fraudulent intent is a question of fact}- that the court 
will never presume fraud and that the burden of proof--is upon the 
plaintiffs This burden of proof can be extremely hard to prove. 
The only exception to this is found in AS 09.25.060 which creates 
a prima facia presumption of fraud when personal property is sold 
and the vendee does not take immediate delivery and dc s not have 
continued possession.

The UFTA, on the other hand, not only considers a 
transfer fraudulent if the debtor made the transfer with the intent 
to hinder, delay, or defraud any creditor (whether present or 
future), but, in certain cases, it mandates that the intent exists 
if the facts are as stated in the UFTA. The UFTA also sets out 
numerous non-exclusive factors to be considered by the court when
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determining if the debtor had "actual intent." Proof of several of 
these factors will be strong evidence of the debtor's intent. The 
Court in Summers requires the plaintiff to establish "the specific 
intent of each participant in the scheme to hinder, delay or 
defraud." (Emphasis added) Id., at 8. Under the UFTA, the 
transferee's intent does not appear to be a factor in determining 
whether the transfer was fraudulent. In addition, when determining 
if adequate consideration was exchanged, the transferee's good 
faith is irrelevant. Finally, another important distinction is 
that under the UFTA a transfer to an "insider" will be considered 
per se fraudulent if the debtor was insolvent at the time and the 
"insider" had reason to believe that the debtor was insolvent.

Cases under the Alaska law also hold that an insolvent 
debtor may convey all or some of his property to one creditor and 
the conveyance will not be considered fraudulent. It is not 
improper nor unlawful to give preference to one creditor.

The UFTA differs substantially from the Alaska law for it 
considers as one of the badges of fraud the fact that the debtor 
was insolvent at the time of the transfer or that he became 
insolvent as a result of the transfer. The UFTA defines insolvency 
and even establishes a rebuttable presumption of insolvency if the 
debtor is not paying his debts as they become due.

The UFTA clearly outlines the remedies available to 
creditors, including attachment, injunctive relief, appointment of 
a receiver, or even execution against the property if the 
creditor's claim has been reduced to a judgment. The U F r A  makes no, 
distinction between whether the creditors' claims have matured or_ 
not. On the hand, the Court in Summers, Id., at fn. 6, pg. 9, 
indicated that general creditors will have a cause of action but 
they "must reduce their claims to judgments before asserting this 
cause of action. Prior to judgment, general creditors have no 
legal right to the property fraudulently conveyed."

Finally, Alaska law does not address the statute of 
limitations as to when a fraudulent conveyance action will be 
precluded. AS 09.10.070 establishes a two year statute of 
limitations for all tort actions, which is what a fraudulent 
conveyance would fall under. The,*UFTA* specifica.lly>:,es£ab^ish.qs
statutes .of limitations and sets. out. when,th.e_tirae periodjbegins.. .to 
run ..depending.. on which „section of the UFTA Fhe . actron- is-being 
brought.. under.-

I have attempted to outline some of the differences 
between the UFTA and Alaska law. In conclusion, the UFTA is a 
modernization of the UFCA and incorporates the many changes which
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have occurred over time in the area of fraudulent transfers. It 
conforms state law with applicable federal law (in particular, 
bankruptcy law) and overcomes potential problems that could arise 
because of the 5th Circuit case of Durrett v. Washington National 
Insurance Co.. 621 F.2d 201 (5th Cir. 1980). It also eases the 
burden of proof upon the plaintiff slightly and places some 
responsibility upon the debtor to show why the transfer should not 
be voided. It may also make it more difficult for debtors to 
successfully hide or transfer their assets as a means of becoming 
judgment proof.

I hope this memo regarding the UFTA is of some assistance 
to you. If I can be of further assistance, please do not hesitate 
to contact me.

MEB:amh
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WHY STATES SHOULD ADOPT 

THE UNIFORM  FRAUDULENT TRANSFER ACT

A r e  we o n l y  a s  g o o d  a s  t h e  e x t e n t  t o  w h ic h  we h o n o r  o u r  

o b l i g a t i o n s ?  M any w o u ld  a r g u e  f o r  t h i s  p r o p o s i t i o n .  And w hen  

o u r  o b l i g a t i o n s  a r e  f i n a n c i a l ,  t h e  ; r g u m e n t  i s  r e i n f o r c e d  b y  l a w .  

I t  i s  t o  t h i s  p r o p o s i t i o n  t h a t  t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  

A c t  i s  a d d r e s s e d .  I f  we h a v e  a c q u i r e d  d e b t  we s h o u l d  n o t  b e  a b l e  

t o  m a n i p u l a t e  o u r  a s s e t s  so  t h a t  c r e d i t o r s  w i l l  b e  d e p r i v e d  o f  

t h e i r  v a l u e  when we d e f a u l t  on  o u r  d e b t .  We s h o u l d  n o t  b e  a b l e  

t o  p l a n  a n  a r t i f i c i a l  i n s o l v e n c y  b y  t r a n s f e r r i n g  a s s e t s  t o  o t h e r s  

a g a i n s t  t h e  i n t e r e s t s  o f  o u r  c r e d i t o r s .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  w o r k s  a s  a d e t e r r e n t ,  

p r e v e n t i n g  s u c h  t r a n s g r e s s i o n s  a g a i n s t  o b l i g a t i o n s  i n c u r r e d ,  a n d  

p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  w h en  d e b t o r s  t r a n s f e r  o r  h i d e  

a s s e t s  t h a t  w o u ld  o t h e r w i s e  b e  a v a i l a b l e  t o  s a t i s f y  l e g i t i m a t e  

d e b t s .

W h i l e  t h e  i s s u e  o f  o b l i g a t i o n  i s  p r e e m i n e n t ,  t h e  e c o n o m ic  

i s s u e  i s  no l e s s  i m p o r t a n t .  C r e d i t  i s  e s s e n t i a l  t o  t h e  e c o n o m ic  

l i f e  o f  t h i s  c o u n t r y .  C o n s u m e r  c r e d i t ,  c o m m e r c ia l  c r e d i t ,  

s e c u r e d  a n d  u n s e c u r e d  c r e d i t  e n t e r  i n t o  o u r  l i v e s ,  e v e r y d a y .  

C r e d i t  r e m a i n s  a v a i l a b l e  s o  l o n g  a s  t h o s e  who e x t e n d  i t  a r e  g i v e n  

c e r t a i n  a s s u r a n c e s  a b o u t  t h e i r  r i g h t s  a t  d e f a u l t .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r  A c t  p r o v i d e s  a s s u r a n c e s  t o  c r e d i t o r s  t h a t  

h e l p  m ake  c r e d i t  a v a i l a b l e  t o  a l l  o f  u s .



T h i 3  e c o n o m ic  i s s u e  l e a d s  d i r e c t l y  t o  t h e  i s s u e  o f  u n i f o r ­

m i t y .  T h e  a v a i l a b i l i t y  a n d  t h e  h e a l t h  o f  t h e  c r e d i t  m e c h a n is m  

r e q u i r e  n a t i o n a l  s t a n d a r d s .  T h e  p r i n c i p l e s  o f  t h e  o l d  U n i f o r m  

F r a u d u l e n t  C o n v e y a n c e  A c t  b e ca m e  a p p l i c a b l e  t o  e v e r y  p e r s o n  i n  

e v e r y  s t a t e  b e c a u s e  i t  w as  i n c o r p o r a t e d  i n t o  t h e  F e d e r a l  B a n k r u p ­

t c y  A c t .  M uch o f  w h a t  i s  i n  t h e  n e w e r  F r a u d u l e n t  T r a n s f e r  A c t  

d u p l i c a t e s  t h e  B a n k r u p t c y  R e fo r m  A c t  o f  1 9 7 8 .  U n i f o r m i t y  h a s  

b eco m e n o t  o n l y  a q u e s t i o n  o f  l a w  b e t w e e n  s t a t e s ,  b u t  a l s o  

b e t w e e n  s t a t e  a n d  f e d e r a l  l a w .  W i t h o u t  u n i f o r m i t y ,  c r e d i t  

be co m e s  l e s s  a v a i l a b l e ,  a n d  t h e  c r e d i t  m e c h a n is m  i s  l e s s  

r e l i a b l e .  To a v o i d  c o n f u s i o n  a n d  e x p e n s e ,  t h e  same r u l e s  m u s t  

a p p l y  t h r o u g h o u t  t h e  c o u n t r y .  P u b l i c  e x p e c t a t i o n s  a r e  t h e  same  

i n  e v e r y  s t a t e  a n d  j u r i s d i c t i o n .

A s s o c i a t e d  w i t h  t h e  i s s u e  o f  u n i f o r m i t y  i s  t h e  i s s u e  o f  

m o d e r n i t y .  T h e  o r i g i n a l  F r a u d u l e n t  C o n v e y a n c e  A c t ,  w h ic h  t h e  

F r a u d u l e n t  T r a n s f e r  A c t  r e p l a c e s ,  w as  p r o m u l g a t e d  i n  1 9 1 8 .  

C h a n g e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,  i n  c r e d i t o r - d e b t o r  r e l a t i o n s  

i n  g e n e r a l ,  e v e n  i n  t h e  r u l e s  g o v e r n i n g  t h e  c o n d u c t  o f  l a w y e r s ,  

m ake i t  c l e a r  t h a t  a  m o d e r n i z a t i o n  i s  o v e r d u e .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r s  A c t  a n s w e r s  t h a t  i m m e d i a t e  n e e d .
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When we s a y  a p e r s o n  " o w n s "  s o m e t h i n g ,  we t e n d  t o  t h i n k  i n  
a l l  o r  n o t h i n g  t e r m s .  W h a t e v e r  a p e r s o n  ow ns i s  a t  t h a t  p e r s o n ' s  
d i s p o s a l  -  t o  s e l l , .  t o  g i v e ,  t o  a b a n d o n ,  o r  t o  p l e d g e  a s  s e c u r i t y  
f o r  a  d e b t .  B u t  r e l a t i o n s h i p s  b e t w e e n  p e o p l e  o v e r  p r o p e r t y  a r e  
n e v e r  s o  s i m p l e  o r  s o  u n q u a l i f i e d .  A c r e d i t o r - d e b t o r  r e l a t i o n ­
s h i p ,  f o r  e x a m p l e ,  m ay m a t e r i a l l y  c h a n g e  a n  o w n e r ' s  p o w e r  o v e r  
t h e  p r o p e r t y  o w n e d .  A m o r t g a g e ,  c l e a r l y ,  r e s t r i c t s  w h a t  a n  o w n e r  
m ay d o  w i t h  m o r t g a g e d  r e a l  e s t a t e .  T h e  c r e d i t o r  h a s  l e g a l l y  
p r o t e c t e d  r i g h t s  i n  t h e  r e a l  e s t a t e  s e c u r i n g  t h e  d e b t .  U n d e r  
A r t i c l e  9 o f  t h e  U n i f o r m  C o m m e r c ia l  C o d e ,  s e c u r e d  c r e d i t o r s ,  
a l s o ,  o b t a i n  r i g h t s  i n  c o l l a t e r a l  t h a t  a r e  p r o t e c t e d .

A l e s s  c l e a r  c a t e g o r y ,  b u t  i m p o r t a n t  t o  t h e  m a i n t e n a n c e  c f  
c r e d i t ,  i s  t h a t  o f  t h e  u n s e c u r e d  c r e d i t o r - d e b t o r  r e l a t i o n s h i p  ir. 

w h i c h  t h e  d e b t o r  m a n i p u l a t e s  p r o p e r t y  t o  d e f e a t  t h e  c r e d i t o r ' s  
i n t e r e s t  s o l e l y  f o r  t h a t  p u r p o s e  a n d  f o r  no o t h e r .  P e r h a p s  t h e  
d e b t o r  f o r e s e e s  i n s o l v e n c y  a n d  t r i e s  t o  c o n c e a l  p r o p e r t y  t h a t  a 
c r e d i t o r  m i g h t  u s e  t o  s a t i s f y  t h e  d e b t .  P e r h a p s  t h e  d e b t o r  n e v e r  
i n t e n d s  t o  s a t i s f y  t h e  . d e b t  a n d  m a n i p u l a t e s  p r o p e r t y  t o  m ake  
h i m s e l f  j u d g m e n t - p r o o f .  S h o u l d  t h e  c r e d i t o r  b e  w i t h o u t  r e c o u r s e ,  
a n d  s h o u l d  t h e  d e b t o r ' s  r i g h t s  t o  d e a l  w i t h  p r o p e r t y  b e  u n ­
r e s t r i c t e d  i n  t h e s e  k i n d s  o f  c a s e s ?

T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m is s io n e r s  o n  U n i f o r m  S t a t e  
Laws (U L C ) p r o p o s e d  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  (UFCA)  
i n  1 9 1 3  a s  a n  a n s w e r  t o  t h a t  q u e s t i o n .  I t  w as  c r e a t e d  t o  
s u p e r s e d e  t h e  S t a t u t e  o f  13 E l i z a b e t h  w h i c h  was e n a c t e d  i n  some
f o r m  b y  many s t a t e s ,  a n d  w h i c h  i n t r o d u c e d  t h e  c o n c e p t  o f  t h e
f r a u d u l e n t  c o n v e y a n c e  i n t o  t h e  l a w  o f  e v e r y  A m e r i c a n  j u r i s d i c ­
t i o n ,  w i t h  o r  w i t h o u t  e n a c t m e n t .  T h e  UFCA w as a d o p t e d  i r .  
t w e n t y - s i x  s t a t e s ,  a n d  i t s  p r o v i s i o n s  w e r e  i n c o r p o r a t e d  i n t o  t h e  
F e d e r a l  B a n k r u p t c y  A c t .

I n  1 9 8 4  , t h i s  1 9 1 8  A c t  w as  r e v i s e d  a n d  re n a m e d  t h e  U n i f o r m  
F r a u d u l e n t  T r a n s f e r  A c t  (U F T A ) . T h e  i n t e n t  o f  t h e  U FTA  i s  t h e  
sam e a s  t h e  UFCA -  i t  c l a s s i f i e s  a c a t e g o r y  o f  t r a n s f e r s  as  
f r a u d u l e n t  t o  c r e d i t o r s  a n d  p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  f o r  
s u c h  t r a n s f e r s .  T h e  f u n d a m e n t a l  r e m e d y  i s  t h e  r e c o v e r y  o f  t h e
p r o p e r t y  f o r  t h e  c r e d i t o r .  Why a  new A c t  a t  t h i s  t i m e ?  T h e
t e r m i n o l o g y  o f  t h e  UFCA h a d  b e c o m e  c o n s i d e r a b l y  a r c h a i c ,  a n d  
n e e d e d  t o  b e  m o d e r n i z e d .  T h e  B a n k r u p t c y  R e fo r m  A c t  o f  1 9 7 8  
c h a n g e d  t h e  f e d e r a l  l a w  o n  f r a u d u l e n t  t r a n s f e r s  i n  s i g n i f i c a n t  
w a y s ,  a n d  m ade i t  i m p e r a t i v e  t o  r e c o n s i d e r  s t a t e  l a w .  And  
c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  h a v e  c h a n g e d  a n d  b e c o m e  m o re  
c o m p l i c a t e d ,  so  t h a t  t h e  w h o l e  i s s u e  o f  f r a u d u l e n t  t r a n s f e r s  
n e e d e d  r e t h i n k i n g .  I n  1 9 8 4 ,  t h e  UFTA i s  r e a d y  t o  p r o m o t e  t h e  
m o d e r n i z a t i o n  o f  t h i s  s u b j e c t  a r e a  o f  l a w .



UFTA c r e a t e s  a r i g h t  o f  a c t i o n  f o r  a n y  c r e d i t o r  a g a i n s t  a n y  
d e b t o r  a n d  a n y  o t h e r  p e r s o n  who h a s  r e c e i v e d  p r o p e r t y  f r o m  t h e  
d e b t o r  i n  a f r a u d u l e n t  t r a n s f e r .  A f r a u d u l e n t  t r a n s f e r  o c c u r s  
when a d e b t o r  i n t e n d s  t o  h i n d e r ,  d e l a y ,  o r  d e f r a u d  a c r e d i t o r ,  o r  
t r a n s f e r s  p r o p e r t y  u n d e r  c e r t a i n  c o n d i t i o n s  t o  a n o t h e r  p e r s o n  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  i n  r e t u r n .  B u t  n o t  
a l l  s u c h  t r a n s f e r s  a r e  f r a u d u l e n t  t o  e v e r y  c r e d i t o r .

U FTA  d i s t i n g u i s h e s  b e t w e e n  p r e s e n t  a n d  f u t u r e  c r e d i t o r s ,  a n d  
s p e c i f i e s  t h e  k i n d s  o f  t r a n s f e r s  t h a t  a r e  f r a u d u l e n t  t o  e a c h  o f  
t h e  tw o  c a t e g o r i e s  o f  c r e d i t o r s .  B o t h  p r e s e n t  a n d  f u t u r e  
c r e d i t o r s  may r e c o v e r  p r o p e r t y  w h en  t h e r e  i s  a t r a n s f e r  w i t h  
i n t e n t  t o  d e f r a u d .  B o t h  m ay r e c o v e r  w h en  a  t r a n s f e r  i s  made  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h en  t h e  r e s u l t  i s  
t o  m ake  t h e  d e b t o r ' s  a s s e t s  u n r e a s o n a b l y  s m a l l  i n  r e l a t i o n  t o  t h e  
b u s i n e s s  o r  t r a n s a c t i o n  i n  w h i c h  t h e  d e b t o r  i s  e n g a g e d  o r  a b o u t  
t o  b e  e n g a g e d .  A l s o ,  p r e s e n t  a n d  f u t u r e  c r e d i t o r s  c a n  b o t h  
r e c o v e r  w hen a d e b t o r  t r a n s f e r s  p r o p e r t y  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  w hen  i n t e n d i n g  t o  i n c u r  d e b t s  b e y o n d  
t h e  a b i l i t y  t o  p a y .

P r e s e n t  c r e d i t o r s ,  h o w e v e r , . c a n  r e c o v e r  p r o p e r t y  w h en  i t  i s  
t r a n s f e r r e d  b y  a d e b t o r  t o  a n o t h e r  p e r s o n  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  i f  t h e  d e b t o r  i s  i n s o l v e n t  o r  b e co m e s  
i n s o l v e n t  a s  a r e s u l t  o f  t h e  t r a n s f e r .  A t r a n s f e r  t o  an  
" i n s i d e r "  w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h en  t h e  
d e b t o r  i s  i n s o l v e n t ,  i s  a l s o  f r a u d u l e n t  t o  p r e s e n t  c r e d i t o r s .  
T h e  t e r m  " i n s i d e r "  i s  d e f i n e d ,  a n d  i s  s o m e o n e  w i t h  a s p e c i a l  
r e l a t i o n s h i p  t o  t h e  d e b t o r .  E x a m p le s  a r e  r e l a t i v e s  o r  b u s i n e s s  
p a r t n e r s  (w h e n  t h e  d e b t o r  i s  a  p a r t n e r ) . T o  b e  l i a b l e ,  an  
" i n s i d e r "  m u s t  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e b t o r  
i s  i n s o l v e n t .

T h e  f u n d a m e n t a l  r e l i e f  f o r  a c r e d i t o r  w hen t h e r e  i s  a 
f r a u d u l e n t  t r a n s f e r  i s  r e c o v e r y  o f  t h e  p r o p e r t y  f r o m  t h e  p e r s o n  
t o  whom i t  h a s  b e e n  t r a n s f e r r e d .  UFTA a l l o w s  " a v o i d a n c e  o f  t h e  
t r a n s f e r  o r  o b l i g a t i o n  t o  t h e  e x t e n t  n e c e s s a r y  t o  s a t i s f y  t h e
c r e d i t o r ' s  c l a i m  " W h a t e v e r  i s  n e c e s s a r y  t o  o b t a i n  t h e
p r o p e r t y  i s  p r o v i d e d  f o r ,  i n c l u d i n g  a t t a c h m e n t ,  i n j u n c t i v e  
r e l i e f ,  a p p o i n t m e n t  o f  a  r e c e i v e r ,  o r  " a n y  o t h e r  r e l i e f  t h e  
c i r c u m s t a n c e s  may r e q u i r e . "  I f  t h e  c r e d i t o r  h a s  r e d u c e d  t h e  c l a i m  
t o  a j u d g m e n t ,  t h e  c o u r t  may l e v y  e x e c u t i o n  a g a i n s t  t h e  r e c o v e r e d  
a s s e t s .  T h i s  means t h a t  i h e  p r o p e r t y  c a n  b e  s o l d  t o  s a t i s f y  t h e  
a m o u n t  o f  t h e  ju d g m e n t .

M uch  o f  t h e  UFTA r e s e m b l e s  t h e  UFCA, i t s  p r e d e c e s s o r .  W h a t ,  
t h e n ,  a r e  some o f  t h e  d i f f e r e n c e s ?  (A  m o re  d e t a i l e d  c o m p a r i s o n  
i s  a v a i l a b l e  f r o m  t h e  U L C . )  T o  b e g i n  w i t h ,  t h e  t e r m  " t r a n s f e r "  
t a k e n  f r o m  t h e  F e d e r a l  B a n k r u p t c y  A c t  r e p l a c e s  t h e  t e r m  " c o n ­
v e y a n c e . "  UFCA u s e s  t h e  t e r m  " f a i r  c o n s i d e r a t i o n "  i n s t e a d  o f
" r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  " R e a s o n a b l y  e q u i v a l e n t  v a l u e "  
d o e s  n o t  i n c l u d e  t h e  e l e m e n t  o f  g o o d  f a i t h  a s  " f a i r  c o n s i d e r a ­
t i o n "  d o e s ,  a n d  i s  m o re  s h a r p l y  d e f i n e d  t h a n  " f a i r  c o n s i d e r a t i o n "  
i s  i n  t h e  UFCA. UFTA o v e r c o m e s  t h e  p r o b l e m  r a i s e d  i n  t h e  c a s e  o f



D u r r e t t  v .  W a s h in g t o n  N a t i o n a l  I n s u r a n c e  C o . ,  6 2 1  F . 2 d  2 0 1  ( 5 t h  
C i r .  1 9 3 0 ) ,  a c a s e  t h a t  j e o p a r d i z e d  m o r t g a g e  f o r e c l o s u r e  s a l e s .  
U n d e r  U F T A , a p r o p e r l y  c o n d u c t e d  f o r e c l o s u r e  s a l e  i s  n o t  a 
f r a u d u l e n t  t r a n s f e r ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  i t  d o e s  n o t  
r e c o v e r  a n  a m o u n t  s o m e w h a t  n e a r  t h e  a c t u a l  m a r k e t  v a l u e  o f  t h e  
p r o p e r t y .  T h e  c o n c e p t  o f  t h e  " i n s i d e r "  i s  new i n  t h e  U F T A . UFTA  
p r o v i d e s  f o r  d e f e n s e s  o f  t r a n s f e r e e s  a n d  f o r  a s t a t u t e  o f  
l i m i t a t i o n s .  B o th  i s s u e s  a r e  n o t  a d d r e s s e d  i n  t h e  UFCA.

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  c o n t i n u e s  t h e  c o n c e p t  o f  
a c i v i l  a c t i o n  f o r  t r a n s f e r s  f r a u d u l e n t  t o  c r e d i t o r s  f i r s t  
c r e a t e d  i n  t h e  S t a t u t e  o f  13  E l i z a b e t h ,  a n d  c o m p r e h e n s i v e l y  
c o n t i n u e d  i n  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t .  T h e  new  A c t  
t a k e s  i n t o  a c c o u n t  t h e  c o n s i d e r a b l e  d e v e l o p m e n t  i n  b o t h  l a w  and  
p r a c t i c e  i n  c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  s i n c e  1 9 1 3 .  T h e  ULC  
h o p e s  t h a t  i t  w i l l  b e  a d o p t e d  u n i f o r m l y  i n  a l l  s t a t e s .
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S e c t i o n  b y  S e c t i o n  A n a l y s i s  o f  t h e  A c t

S e c t i o n  1 c o n t a i n s  d e f i n i t i o n s .  S e c t i o n  2 a l s o  c o n t a i n s  t h e  
d e f i n i t i o n  o f  " i n s o l v e n t , "  a n d  S e c t i o n  3 t h e  d e f i n i t i o n  o f  
" v a l u e . "  T h e  d e f i n i t i o n  o f  " a s s e t "  i n  S e c t i o n  2 ( 2 ) ,  t o g e t h e r  
w i t h  t h e  l a t t e r  d e f i n i t i o n s  o f  " i n s o l v e n t "  a n d  " v a l u e , "  i n  a 
g e n e r a l  s e n s e  f o r m u l a t e  t h e  c o r e  c o n c e p t  o f  t h e  a c t :  t h e  t r a n s f e r  
o f  a n  a s s e t  ( o r  i n c u r r i n g  a n  o b l i g a t i o n )  f o r  i n a d e q u a t e  v a l u e  b y  
a n  i n s o l v e n t  d e b t o r  o r  o n e  r e n d e r e d  i n s o l v e n t  b y  t h e  t r a n s a c t i o n  
i s  a  f r a u d u l e n t  t r a n s f e r .  S u b s e c t i o n  3 ( B )  i s  w o r t h  p a r t i c u l a r  
n o t e  i n  t h i s  r e s p e c t  b e c a u s e  i t  o v e r r u l e s  f o r  s t a t e  l a w  t h e  
c o n t r o v e r s i a l  h o l d i n g  i n  D u r r e t t  v .  W a s h i n g t o n  N a t .  I n s .  C o . , 
6 2 1  F . 2 d  2 0 1  ( 5 t h  C i r .  1 9 8 0 ) ,  t h a t  a r e g u l a r l y  c o n d u c t e d  m o r tg a g e  
f o r e c l o s u r e  t h a t  p r o d u c e s  a p r i c e  " t o o  l o w "  m ay b e  a v o i d e d  as  a 
f r a u d u l e n t  c o n v e y a n c e .  By c l o u d i n g  p r o p e r t y  t i t l e s  t h e  D u r r e t t  
r u l e  v i r t u a l l y  i s  a  s e l f - f u l f i l l i n g  p r o p h e c y .

S e c t i o n  4 S u b s e c t i o n  a ( l )  s t a t e s  t h e  b a s i c  r u l e  o f  t h e  a c t :  
a  t r a n s f e r  made o r  a n  o b l i g a t i o n  i n c u r r e d  w i t h  a c t u a l  i n t e n t  t o  
h i n d e r ,  d e l a y  o r  d e f r a u d  c r e d i t o r s  i s  a c t i o n a b l e  b y  c r e d i t o r s .  
How d o e s  a  c r e d i t o r  p r o v e  t h e  d e b t o r ' s  a c t u a l  i n t e n t ?  S u b s e c t i o n  
b  s e t s  o u t  " b a d g e s  o f  f r a u d "  i f  s e v e r a l  o f  t h e s e  a p p e a r  i t  i s  
s t r o n g  e v i d e n c e .  S u b s e c t i o n  a ( 2 ) ,  on t h e  o t h e r  h a n d ,  s e t s  o u t  
tw o  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  i n t e n t  e x i s t s  i f  t h e  f a c t s  
a r e  a s  s t a t e d .

S e o t i o n  5 s t a t e s  tw o  f u r t h e r  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  
t r a n s a c t i o n  i s  f r a u d u l e n t ,  b u t  o n l y  a s  t o  p r e s e n t  c r e d i t o r s  and  
n o t  a l s o  a s  t o  c r e d i t o r s  a r i s i n g  l a t e r  a s  i s  t h e  c a s e  f o r  
t r a n s f e r s  c o v e r e d  b y  S e c t i o n  5 .

S e c t i o n  6 d e f i n e s  w hen a  t r a n s a c t i o n  o c c u r s .  I t  o c c u r s  when  
i t  c a n  p r e j u d i c e  t h e  r i g h t s  o f  t h i r d  p a r t i e s ,  a n d  n o t  when i t  
a c t u a l l y  o c c u r s  b e t w e e n  t h e  p a r t i e s  t o  i t .  F o r  e x a m p le ,  a 
c r e d i t o r  d o e s  n o t  n e e d  t h i s  a c t  t o  s e t  a s i d e  a  f r a u d u l e n t  
s e c u r i t y  i n t e r e s t  t h a t  i s  n e v e r  f i l e d ;  t h e  c r e d i t o r  c an  d e f e a t  
t h a t  i n t e r e s t  u n d e r  t h e  U n i f o r m  C o m m e r c ia l  C o d e .  S u b s e c t i o n  5 o f  
t h i s  S e c t i o n  a l s o  s t a u e s  t h e  t i m e  w hen a n  o b l i g a t i o n  i s  i n c u r r e d .

S e c t i o n  7 d e s c r i b e s  t h e  r e m e d i e s  a c r e d i t o r  h a s  t o  a t t a c k  
a n d  a v o i d  a  f r a u d u l e n t  t r a n s f e r  o r  o b l i g a t i o n .



S e c t i o n  8 , h o w e v e r ,  p r o t e c t s  a  g o o d  f a i t h  p u r c h a s e r  f o r  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  who d i d  n o t  s h a r e  i n  t h e  d e b t o r ' s  
f r a u d u l e n t  p u r p o s e  a n d  s u b s e q u e n t  g o o d  f a i t h  t r a n s f e r e e s  f o r  
v a l u e  who a r e  s u f f i c i e n t l y  r e m o t e .  S u b s e c t i o n  (d )  a l s o  g i v e s  a 
g o o d  f a i t h  t r a n s f e r e e  o r  o b l i g e e  a g a i n s t  whom t h e  t r a n s a c t i o n  c a n  
b e  a v o i d e d  p r o t e c t i o n  f o r  a n y  v a l u e  g i v e n .

S u b s e c t i o n  ( e )  i s  i m p o r t a n t  as  p r o t e c t i n g  l e a s e  t e r m i n a t i o n s  
a n d  s e c u r i t y  i n t e r e s t  e n f o r c e m e n t  a g a i n s t  " D u r r e t t  t y p e "  a t t a c k s ,  
a n d  S u b s e c t i o n  ( f )  a l l o w s  " w o r k o u t s "  a n d  t h e  l i k e  t o  o c c u r .

S e c t i o n  9 p r e s c r i b e s  s t a t u t e s  o f  l i m i t a t i o n  s p e c i f i c a l l y  f o r  
t h e  a c t .

S e c t : . -  10  s t a t e s  t h e  a c t  i s  s u p p le m e r .  v d  by  o t h e r  l a w  a n d  
S e c t i o n  11 s p e c i f i e s  t h a t  i n  i n t e r p r e t i n g  t h e  a c t ,  p r e c e d e n t  f ro m  
o t h e r  s t a t e s  t h a t  h a v e  e n a c t e d  i t  s h o u l d  b e  u s e d  t o  m a i n t a i n  
u n i f o r m i t y .

S e c t i o n  12 p r o v i d e s  t h e  t i t l e .

S e c t i o n  13 r e p e a l s  t h e  c u r r e n t  s t a t u t e s  on  t h e  s u b j e c t ,  
i n c l u d i n g  a n y  o l d  p r e d e c e s s o r  v e r s i o n s  o f  t h i s  a c t .



DURRETT, THE UNIFORM  FRAUDULENT TRANSFER ACT, AND 
FEDERAL BANKRUPTCY LAW -  SORTING OUT CONFUSION

T h e r e  h a s  b e e n  m uch c o n f u s i o n  o v e r  t h e  r e l a t i o n s h i p  o f  
m o r t g a g e  f o r e c l o s u r e s ,  h o w e v e r  d o n e ,  a n d  f r a u d u l e n t  c o n v e y a n c e  
s t a t u t e s ,  i n c l u d i n g  t h e  1 9 8 4  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  
( U F T A ) . T h e  c o n f u s i o n  r e s u l t s  f r o m  a  s i n g l e ,  now n o t o r i o u s  c a s e ,  
D u r r e t t  v .  W a s h in g to n  N a t .  I n s .  C o . . 6 2 1  F . 2 d  2 0 1  ( 5 t h  C i r .  
1 9 8 0 ) .  T h e  C o u r t ,  i n  D u r r e t t , h e l d  a  n o n c o l l u s i v e  m o r t g a g e  
f o r e c l o s u r e  c o n d u c te d  p u r s u a n t  t o  T e x a s  la w  a  c o n s t r u c t i v e l y  
f r a u d u l e n t  t r a n s f e r  u n d e r  S e c t i o n  6 7 d  o f  t h e  B a n k r u p t c y  A c t .  T h e  
B a n k r u p t c y  A c t  h a s  f r a u d u l e n t  t r a n s f e r  p r o v i s i o n s  d i r e c t l y  
a n a l o g o u s  t o  t h e  U FTA .

D u r r e t t  h a s  n o t  b e e n  f o l l o w e d  i n  a l l  c i r c u i t s  o f  t h e  f e d e r a l  
c o u r t s .  I t  h as  b e e n  d i r e c t l y  r e j e c t e d  i n  t h e  S i x t h  a n d  N i n t h  
C i r c u i t s ,  f o r  e x a m p le .  I t s  i n f l u e n c e  on s t a t e  la w  i n  t h e  i n t e r ­
p r e t a t i o n  o f  t h e  1 9 1 8  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  (UFCA)  
a n d  t h o s e  s t a t e s  s t i l l  f o l l o w i n g  t h e  common la w  i s  n o t  y e t  c l e a r .  
Much s p e c u l a t i o n  a t t e n d s  t h e  p o s s i b i l i t i e s  i n  t h a t  r e g a r d ,  how ­
e v e r .

Why i s  D u r r e t t  so i m p o r t a n t ?  I t s  h o l d i n g  c a l l s  t h e  v a l i d i t y  
o f  t h e  b u l k  o f  m o r tg a g e  f o r e c l o s u r e  s a l e s  i n t o  q u e s t i o n .  A lm o s t  
n e v e r  do  s u c h  s a l e s  r e a l i z e  t h e  c u r r e n t  m a r k e t  p r i c e  f o r  r e a l  
e s t a t e  b o u g h t  and  s o l d  i n  t h e  o r d i n a r y  c o u r s e .  A k e y  e l e m e n t  i n  
f r a u d u l e n t  c o n v e y a n c e  a n a l y s i s  i s  t h e  c o n c e p t  o f  11 f a i r  c o n s i d e r a ­
t i o n 11 o r  " r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  I n  D u r r e t t ,  t h e  
f o r e c l o s u r e  s a l e  r e a l i z e d  l e s s  t h a n  70% o f  t h e  a l l e g e d  m a r k e t  
v a l u e ,  a n d  was a f r a u d u l e n t  t r a n s f e r  f o r  t h a t  f a c t .

As a  r e s u l t  o f  D u r r e t t . b u y e r s  i n  f o r e c l o s u r e  s a l e s  l o s e  
a s s u r a n c e  o f  t i t l e .  L e n d e r s  c a n n o t  b e  s u r e  o f  l e n d i n g  p r a c t i c e s .  
T h e  u n c e r t a i n t y  t h a t  D u r r e t t  f o r e c a s t s  h a s  l a r g e  e c o n o m ic  i m p a c t  
i n  r e a l  e s t a t e  m a r k e t s .

UFTA a t t e m p t s  t o  a l l e v i a t e  t h e  d i f f i c u l t i e s  t h a t  D u r r e t t  
s u g g e s t s .  I n  S e c t i o n  3 ( b ) ,  v a l u e  i s  " r e a s o n a b l y  e q u i v a l e n t  
v a l u e "  i f  g i v e n  i n  "a  r e g u l a r l y  c o n d u c t e d ,  n o n c o l l u s i v e  f o r e c l o ­
s u r e  s a l e  o r  e x e c u t i o n  o f  a p o w e r  o f  s a l e  f o r  t h e  a c q u i s i t i o n  o r  
d i s p o s i t i o n  o f  t h e  i n t e r e s t  o f  t h e  d e b t o r  u p o n  d e f a u l t  u n d e r  a 
m o r t g a g e ,  d e e d  o f  t r u s t ,  o r  s e c u r i t y  a g r e e m e n t . "  A d o p t i o n  o f  
t h i s  p r o v i s i o n  w o u ld  p r e c l u d e  a  D u r r e t t  t y p e  o f  h o l d i n g  i n  a n y  
s t a t e  a d o p t i n g  U FTA . O n l y  p r i v a t e ,  n o n - p u b l i c  t y p e s  o f  t r a n s ­
f e r s ,  s u c h  a s  some k i n d s  o f  d e e d  i n  l i e u  o f  f o r e c l o s u r e ,  w o u ld  b e  
v u l n e r a b l e .  B u t  t h e s e  a r e  e x a c t l y  t h e  k i n d s  o f  t r a n s f e r s  UFTA i s  
d e s i g n e d  t o  re m e d y  a n y w a y .  UFTA S e c t i o n  3 ( b )  re m o v e s  t h e  
u n c e r t a i n t y  t h a t  D u r r e t t  h a s  c r e a t e d ,  i n s o f a r  a s  s t a t e  la w  i s  
c o n c e r n e d .

We m u s t  b e  c l e a r ,  h o w e v e r ,  on  t h e  d i s t i n c t i o n  b e t w e e n  
f e d e r a l  a n d  s t a t e  l a w ,  t h e  B a n k r u p t c y  A c t  a n d  s t a t e  f r a u d u l e n t  
c o n v e y a n c e  l a w .  D u r r e t t  s t i l l  a p p l i e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,



S e c t i o n  5 ( b )  o f  t h e  U F T A . S e c t i o n  8 o f  t h e  UFCA d e a l s  
w i t h  t r a n s a c t i o n s  b e t w e e n  p a r t n e r s  a n d  w i t h  a  p e r s o n  
n o t  a  p a r t n e r  t h a t  r e s u l t s  i n  t h e  i n s o l v e n c y  o f  t h e  
p a r t n e r s h i p .  A l t h o u g h  p a r t n e r s  a r e  " i n s i d e r s "  u n d e r  
t h e  U FTA , l i a b i l i t y  o c c u r s  w hen a n  i n s i d e r  " h a d  
r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e b t o r  w as  
i n s o l v e n t . "  U n d e r  S e c t i o n  8 ( a )  o f  t h e  UFCA, a p a r t n e r  
w a s ,  p e r  s e ,  l i a b l e ,  a  r u l e  d e e m e d  u n d u l y  f a v o r a b l e  t o  
p a r t n e r s h i p  c r e d i t o r s  a n d  u n d u l y  b u rd e n s o m e  t o  a 
p a r t n e r ' s  c r e d i t o r s .  U F T A  h a s  no s p e c i f i c  s e c t i o n s  
d e a l i n g  w i t h  p a r t n e r s h i p  t r a n s f e r s  s u c h  a s  S e c t i o n  8 o f  
t h e  UFCA.

6 .  S e c t i o n  6 o f  t h e  UFTA  i s  e n t i r e l y  n e w .  I t
w as  c r e a t e d  t o  e l i m i n a t e  q u e s t i o n s  a b o u t  t h e  t i m e  a  
t r a n s f e r  i s  made o r  a n  o b l i g a t i o n  i s  i n c u r r e d .

7 .  S e c t i o n  7 o f  t h e  U F T A  i n c o r p o r a t e s  S e c t i o n s  9
a n d  10 o f  t h e  U F C A . T h e  UFTA  m akes  n o  d i s t i n c t i o n  
b e t w e e n  c l a i m s  o f  c r e d i t o r s  t h a t  h a v e  m a t u r e d  a s  
o p p o s e d  t o  t h o s e  t h a t  a r e  u n r a a t u r e d ,  a s  t h e  UFCA d o e s .  
R e m e d ie s  u n d e r  S e c t i o n  7 a r e  a v a i l a b l e  t o  a l l  c r e d i t ­
o r s .  S e c t i o n  7 ( a ) ( 2 )  p r o v i d e s  f o r  a t t a c h m e n t ,  s u b j e c t  
t o  c o n s t i t u t i o n a l  c o n s t r a i n t s .  B u t  a t t a c h m e n t  i s  
o f f e r e d  as  a n  a l t e r n a t i v e  r e m e d y  i n  t h e  UFTA b e c a u s e  o f  
t h e  u n c e r t a i n t y  o v e r  t h e  c o n s t i t u t i o n a l  p r o b l e m s .  A 
j u r i s d i c t i o n  m a y  r e j e c t  S e c t i o n  7 ( a ) ( 2 )  w i t h o u t  
i m p a i r i n g  u n i f o r m i t y ,  t h e r e f o r e .

8 .  S e c t i o n  8 o f  t h e  UFTA  i s  e n t i r e l y  n e w .  T h e
UFCA d o e s  n o t  p r o v i d e  f o r  t r a n s f e r e e  d e f e n s e s  a n d  
p r o t e c t i o n  o f  t r a n s f e r e e  i n t e r e s t s .  N o t e  t h a t  g o o d  
f a i t h  i s  a n  e l e m e n t  o f  t h e  d e f e n s e  e s t a b l i s h e d  i n  
S e c t i o n  8 ( a ) .

9 .  UFTA S e c t i o n  9 i s  n e w .  I t  e s t a b l i s h e s  
s t a t u t e s  o f  l i m i t a t i o n s ,  a  s u b j e c t  n o t  a d d r e s s e d  a t  
a l l  i n  t h e  UFCA.



V

UNIFORM FRAUDULENT TRANSFER ACT
1984 ACT 

Historical Note
The Uniform  Fraudulent Tnru fer Act »»» »(>• the ic l ,  the p rc fito ry  note *nd commenli ir e  »«( fnnh 

proved by the N t tk x u l Conference o f Com m iu ionen  in |hu supplement, 
on Uniform  S in e  L iw i in I9&4 T V  complete te n  o f

. e*

PREFATORY NOTE
The Uniform Fraudulent Conveyance Act was promulgated by the Conference of Com­

missioners on Uniform State Laws in 1918. The Act has been adopted in 25 jurisdictions, 
including the Virgin Islands. It has also been adopted in the sections of the Bankruptcy 
Act of 1938 and the Bankruptcy Reform Act of 1978 that deal with fraudulent transfers 
and obligations.

The Uniform Act was a codi/ication of the "better" decisions applying the Statute of 13 
Elizabeth. See Analysis of H.R. 12339, 74th Cong., 2d Sess. 213 (1936). The English 
statute was enacted in some form in many stales, but, whether or not so enacted, the 
voidability of fraudulent transfer was part of the law of every American jurisdiction. Since 
the intent to hinder, delay, or defraud creditors is seldom susceptible o f direct proof, courts 
have relied on badges of fraud. The weight given these badges varied greatly from 
jurisdiction, and the Conference sought to minimize or eliminate the diversity by providing 
that proof o f certain fact combinations would conclusively establish fraud. In the absence 
of evidence of the existence of such facts, proof of a fraudulent transfer was to depend on 
the evidence of actual intent An important reform effected by the Uniform Act was the 
elimination of any requirement that a creditor have obtained a judgment or execution 
returned unsatisfied before bringing an action to avoid a transfer as fraudulent See 
American Surety Co. v. Conner, 251 N.Y. I, 166 N.E. 783, 67 A .LR. 244 (1929) (per CJ. 
Cardozo).

The Conference was persuaded in 1979 to appoint a committee to undertake a study of 
the Uniform Act with a view to preparing the draft of a revision. The Conference was 
influenced by the following considerations:

(1) The Bankruptcy Reform Act of 1978 has made numerous changes in the section of 
that Act dealing with fraudulent transfers and obligations, thereby substantially reducing 
the correspondence of the provisions of the federal bankruptcy law on fraudulent transfers 
with the Uniform Act

(2) The Committee on Corporate Laws of the Section of Corporations, Banking & 
Business Law of the American Bar Association, engaged in revising the Model Corporation 
Act, suggested that the Conference review provisions of the Uniform Act with a view to 
determining whether the Act* are consistent in respect to the treatment of dividend 
distributions.

(3) The Uniform Commercial Code, enacted at least in part by all 50 states, had 
aubstanlially modified related rules of taw regulating transfers o f personal property, 
notably by facilitating the making and perfection of security transfers against attack by 
unsecured creditors.

(4) Debtors and trustees in a number of cases have avoided foreclosure of security 
interests by invoking the fraudulent transfer section of the Bankruptcy Reform Act.

(5) The Model Rules of Professional Conduct adopted by the House of Delegates of the 
American Bar Association on August 2,1983, forbid a lawyer to counael or to assist a client 
in conduct, that the lawyer knows is fraudulent

The Drafting Committee appointed by the Conference held its first meeting in January of 
1983 A first reading of a draft of the revision of the Uniform Fraudulent Conveyance Act 
was had at the Conference'* meeting in Boca Raton, Florida, on July 27, 1983. The 
Committee held four meetings in addition to a meeting held in connection with the 
Conference meeting in Boca Raton. Meetings were also attended by the following 
representatives of interested organizations:

Robert Roaenbcrg, E*q., of the American Bar Association;
5



FRAUDULENT TRANSFER ACT

Richard Cherin. Esq., of the Commercial Financial Services Committee of the Corpora­
tion, Banking and Business Law Section of the American Bar Association;

Robert Zinman, Esq , of the American College of Real Estate lawyers;
Bruce Bernstein, Esq., of the National Commercial Finance Association;
Ernest E. Specks, Esq., of the Real Property, Probate and Trust Law Section of the 

American Bar Association.
The Committee determined to rename the Act the Uniform Fraudulent Transfer Act in 

recognition of its applicability to transfers of personal property as well as real property, 
"conveyance" having a connotation restricting it to a transfer of personal property. As 
noted in Comment (2) accompanying § 1(2) and Comment (8) accompanying § 4, however, 
this Act, like the original Uniform Act, does not purport to cover the whole law of voidable 
transfers and obligations. The limited scope of the original Act did not impair its 
effectiveness in achieving uniformity in the areas covered. See McLaughlin, Application of 
the Uniform Fraudulent Conveyance Act, 46 Harv.L.Rev. 404, 405 (1933).

The basic structure and approach of the Uniform Fraudulent Conveyance Act are 
preserved in the Uniform Fraudulent Transfer Act. There are two sections in the new Act 
delineating what transfers and obligations are fraudulent Section 4(a) is an adaptation of 
three sections of the U.F.C.A.; § 5(a) is an adaptation of another section of the U.F.C.A.: 
and § 5(b) is new. One section of the U.F.C.A. (5 8) is not carried forward into the new 
Act because deemed to be redundant in part and in part susceptible of inequitable 
application. Both Acts declare a transfer made or an obligation incurred with actual intent 
to hinder delay, or defraud creditors to be fraudulent. Both Acts render a transfer made 
or obligation incurred without adequate consideration to be constructively fraudulent—i.e., 
without regard to the actual intent of the parties—under one of the following conditions:

(1) the debtor was left by the transfer or obligation with unreasonably small assets for a 
transaction or the business in which he was engaged;

(2) the debtor intended to incur, or believed that he would incur, more debts than he 
would be able to pay; or

(3) the debtor was insolvent at the time or as a result of the transfer or obligation.
As under the original Uniform Fraudulent Conveyance Act a transfer or 

obligation that is constructively fraudulent because insolvency concurs with or 
follows failure to receive adequate consideration is voidable only by a creditor in 
existence at the time the transfer occurs or the obligation is incurred. Either an 
existing or subsequent creditor may avoid a transfer or obligation for inadequate 
consideration when accompanied by the financial condition specified in § 4(a)(2Ki) 
or the mental state specified in § 4(a)(2Xii).

Reasonably equivalent value is required in order to constitute adequate consideration 
under the revised Act. The revision follows the Bankruptcy Code in eliminating good faith 
on the part of the transferee or obligee as an issue in the determination of whether 
adequate consideration is given by a transferee or obligee. The new Act, like the 
Bankruptcy Act, allows the transferee or obligee to show good faith in defense after a 
creditor establishes that a fraudulent transfer has been made or a fraudulent obligation 
has been incurred. Thus a showing by a defendant that a reasonable equivalent Has been 
given in good faith for a transfer or obligation is a complete defense although the debtor is 
shown to have intended to hinder, delay, or defraud creditors.

A good faith transferee or obligee who has given less than a reasonable equivalent is 
nevertheless allowed a reduction in a liability to the extent of the value given. The new. 
Act, like the Bankruptcy Code, eliminates the provision o f the Uniform Fraudulent 
Conveyance Act that enables a creditor to attack a security transfer cn the ground that the 
value of the property transferred is disproportionate to the debt secured. The premise of 
the new Act is that the value of the interest transferred for security is measured by and 
thus corresponds exactly to the debt secured. Foreclosure of a debtor's interest by a 
regularly conducted, noncollusive sale on default under a mortgage or other security 
agreement may not be avoided under the Act as a transfer for less than a reasonably 
equivalent value. i • . . .
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The definition of insolvency under the Act is adapted from the definition of the term in 
the Bankruptcy Code. Insolvency is presumed from proof of a failure generally to pay 
debts as they become due.

The new Act adds a new category of fraudulent transfer, namely, a preferential transfer 
by 3n insolvent insider to a creditor who had reasonable cause to believe the debtor to be 
insolvent. An insider is defined in much the same way as in the Bankruptcy Code and 
includes a relative, also defined as in the Bankruptcy Code, a director or officer of a 
corporate debtor, a partner, or a person in control of a debtor. This provision is available 
only to an existing creditor. Its premise is that an insolvent debtor is obliged to pay debts 
to creditors not related to him before paying those who are insiders.

The new Act omits any provision directed particularly at transfers or obligations of 
insolvent partnership debtors. Under § 8 of the Uniform Fraudulent Conveyance Act any 
transfer made or obligation incurred by an insolvent partnership to a partner is fraudulent 
without regard to intent or adequacy of consideration. So categorical a condemnation of a 
partnership transaction with a partner may unfairly prejudice the interests of a partner’s 
separate creditors. The new Act also omits as redundant a provision in the original Act 
that makes fraudulent a transfer made or obligation incurred by an insolvent partnership 
for less than a fair consideration to the partnership,

Section n lists the remedies available to creditors under the new Act. It eliminates as 
unnecessary and confusing a differentiation made in the original Act between the remedies 
available to holders of matured claims and those holding unmatured claims. Since 
promulgation of the Uniform Fraudulent Conveyance Act the Supreme Court has imposed 
restrictions on the availability and use of prejudgment remedies. As a result many states 
have amended their statutes and rules applicable to such remedies, and it is frequently 
unclear whether a state's procedures include a prejudgment remedy against a fraudulent 
transfer or obligation. A bracketed paragraph is included in Section 7 for adoption by 
those states that elect to make such a remedy available.

Section 8 prescribes the measure of liability of a transferee or obligee under the Act and 
enumerates defenses. Defenses against avoidance of a prefeiential transfer to an insider 
under 5 5(b) include an adaptation of defenses available under § 547(c)(2) and (4) of the 
Bankruptcy Code when such a transfer is sought to be avoided as a preference by the 
trustee in bankruptcy. In addition a preferential transfer may be justified when shown to 
be made pursuant to a good faith effort to stave off forced liquidation and rehabilitate the 
debtor. Section 8 also precludes avoidance, as a constructively fraudulent transfer, of the 
termination of a lease on default or the enforcement of a security interest in compliance 
with Article 9 of the Uniform Commercial Code.

The new Act Includes a new section specifying when a transfer is made or an obligation 
is incurred. The section specifying the time when a transfer occurs is adapted from 
Section 548(d) of the Bankruptcy Code. Its premise is that if the law prescribes a mode .‘or 
making the transfer a matter of public recoid or notice, it is not deemed to be made for any 
purpose under the Act until it has become such a matter of record or notice.

The new Act also includes a statute of limitations that bars the right rather than the 
remedy on expiration of the statutory periods prescribed. The law governing limitations on 
actions to avoid fraudulent transfers among the states is unclear and fu ll of diversity. The 
Act recognises that laches and estoppel may operate to preclude a particular creditor from 
pursuing a remedy against a fraudulent transfer or obligation even though the statutory 
period of limitations has not run.

UNIFORM FRAUDULENT TRANSFER ACT .
Sectloa Section
I . Definitions. 7. Remedies o f C reditor*
2. Inso lvency. 1. Defences, L iab ility , and Protection o f T n n ife r t r .
S. Value. 9. E itin|uishmenl o f (Claim foe Relief) [Cause o f
4. Transfer* F raudu len t u  lo  Present and F u tu ic Action).

Creditor*. 10. Supplementary Provision*.
J. Transfer* Fraudulent t t  lo  P ro m t Creditor*. I I . Uniform ity o f Application and Construction.
6. When T ransfer i t  Made oe Obligation is In ­ 12. Short Title.

curred. 12. Repeat.
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A Few Facts About 
TH E UNIFORM STATU TO RY RULE A G A IN ST  PERPETUITIES

PURPOSES: To conform the rule against perpetuities to its original purpose of preventing
perpetual trusts without defeating reasonable trusts; and to minimize 
and simplify perpetuity litigation as much as possible.

ORIGIN: Completed by the Uniform Law Commissioners in 1986. Amended in 1990
by adding section 1(e). Became part of Uniform Probate Code in 
1990 and of Uniform Act on Intestacy, Wills, and Donative Transfers 
in 1991.

ENDORSED House of Delegates of American Bar Association, on unanimous 
BY: recommendation of the Council of the ABA Section of Real Property,

Probate and Trust Law

Board of Regents of American College of Trust and Estate Counsel 
(unanimous)

Board of Governors of American College of Real Estate Lawyers 
(unanimous)

Joint Editorial Board for Uniform Probate Code (unanimous)

Leading scholars, including Gregory S. Alexander (Cornell), Olin L. Browder, 
Jr. (Michigan), Vemer F. Chaffin (Georgia), Mary Louise Fellows 
(Minnesota), Edward C. Halbach, Jr. (Cal. Berkeley), Thomas L. Jones 
(Alabama), Sheldon F. Kurtz (Iowa), John H. Langbein (Yale), Allan 
F. Smith (Michigan), Robert A. Stein (Minnesota), and Richard V. 
Wellman (Georgia).

STATE California * Massachusetts New
ADOPTIONS: Colorado * Michigan North Dakota '

Connecticut Minnesota Oregon
Florida Montana South Carolina
Georgia Nebraska
Indiana * Nevada

For further information, please contact Lawrence W. Waggoner, Hutchins Hall, 
University of Michigan Law School, Ann Arbor, Mi 48109-1215, telephone 313-763- 
2586, or John M. McCabe or Katie Robinson, NCCUSL, 676 North St. Clair St., Suite 
1700, Chicago, IL 60611, telephone 312-915-0195.

* 1991 Adoptions
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LE G IS LA T IV E  AFFAIRS AG ENC Y 
ST A T E  OF A LA SK A

130 Seward Street, Suite 409
Juneau, Alaska W801-2105

M E M O  R A N D U M January 21, 1994

SUBJECT:

TO:

FROM :

Sectional Sum m ary of U niform  Fraudulent T ransfer A ct. (W ork  
Order No. 8-L S1461\A )

R epresentative Brian Porter

David R. D ierdorff 
Revisor o f  Statutes

V

Y ou have requested a sectional sum mary o f  the above-described  bill.

A s a preliminary matter, note that a sectional sum m ary o f  a bill should not be  
considered  an authoritative interpretation o f  the bill and the bill itse lf is the best 
statem ent o f  its contents. If you would like an interpretation o f  the bill as it may 
apply to a particular set o f  circum stances, p lease advise.

This sum m ary relies heavily on the prefatory notes and com m ents to the U niform  Act 
that w ere prepared by the N ational C onference o f  C om m issioners on  U niform  State  
Laws (N C C U SL ). In m ost instances, the text will be that o f  the N C C U SL , with 
m odifications only as necessary to correct section  references and the like.

IN T R O D U C TIO N  AND OVERVIEW

T h e U niform  Fraudulent Transfer A ct was approved by the N ational C on ference o f  
C om m issioners on U niform  State Laws in 1984 and by the A m erican  Bar A ssociation  
on February 18, 1985. This A ct was preceded by the U niform  Fraudulent C onvey­
ance A ct, prom ulgated by the C on ference o f  C om m issioners on  U niform  S tate  Laws 
in 1918 and adopted in 25 jurisdictions, including the Virgin Islands. T h e 1918 A ct 
has also  been  adopted in the sections o f  the Bankruptcy A ct o f  1938 and the 
Bankruptcy Reform  Act o f  1978 that deal with fraudulent transfers and obligations.

A laska did not adopt the earlier A ct. Current A laska law, found a t A S  34.40, derives; 
from  late 19th century O regon law, and has received little legislative attenfiorji Even  
though Alaska did not enact the 1918 Act, the official com m entary's referen ces to it 
and to  differences betw een  the new U niform  Act and it, are helpfu l in understanding
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the substantive effect o f the bill. C onsequently, this m em orandum  retains those  
references.

T h e 1918 Uniform  A ct was a codification o f  the "better" decisions applying the 
Statute o f 13 Elizabeth. S ee A nalysis o f  H .R . 12339, 74th Cong., 2d Sess. 213 (1936). 
T h e English statute was enacted  in som e form in m any states, but, w hether or not so  
en acted , the voidability o f  a fraudulent transfer was part o f  the law o f  every  
A m erican jurisdiction (c.f. AS 34.40.010). B ecau se  the intent to  hinder, delay, or  
defraud creditors is seldom  susceptib le o f  direct proof, courts have relied on "badges 
o f  fraud." The weight given th ese  badges varied greatly betw een jurisdictions, and the 
C on ference sought to m inim ize or elim inate the diversity by providing that p roof o f  
certain fact com binations w ould  conclusively establish fraud. In the absen ce o f  
ev id en ce o f  the existence o f  such facts, proof o f  a fraudulent transfer was to d epend  
on  the evidence o f actual intent. An im portant reform  effected  by the 1918 U niform  
A ct was the elim ination o f  any requirem ent that a creditor have ob ta in ed  a judgm ent 
or execution returned unsatisfied before bringing an action to avoid a transfer as 
fraudulent. S ee A m erican Surety Co. v. C onner, 251 N.Y . 1, 166 N .E . 783, 67  A .L .R . 
244  (1929) (per C.J. C ardozo).

T h e  N C C U SL  was persuaded in 1979 to appoint a com m ittee to undertake a study 
o f  the 1918 U niform  Act with a view  to preparing the draft o f  a revision. T h e  
C on ference was influenced by the following considerations:

(1) T he Bankruptcy R eform  Act o f  1978 m ade num erous changes in the  
section o f  that Act dea ling  with fraudulent transfers and obligations, thereby  
substantially reducing the correspondence o f  the provisions o f  the federal 
bankruptcy law on fraudulent transfers with the U niform  A ct.

(2) T he C om m ittee on C orporate Laws o f  the Section  o f  C orporations, 
Banking & Business Law o f  the A m erican Bar A ssociation, engaged  in revising  
the M odel C orporation A ct, suggested  that the C onference review  provisions  
o f the U niform  A ct w ith a view  to determ ining w hether the A cts are  
consistent in respect to the treatm ent o f  dividend distributions.

(3 ) T he U niform  C om m ercial C ode, en acted  at least in part by all 50  states, 
had substantially m odified  related rules o f  law regulating transfers o f  personal 
property, notably by facilitating the m aking i  id  perfection o f  security transfers 
against attack by unsecured  creditors.

(4) D ebtors and trustees in a num ber o f  cases have avoided  foreclosure o f  
security interests by invoking the fraudulent transfer section  o f  the Bankruptcy  
Reform  Act.

Representative Brian^ ;ter i_...
January 21, 1994
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(5 ) T h e M odel R ules o f  P rofessional C onduct adopted  by the H o u se  o f  
D e leg a tes  o f the A m erican Bar A ssoc ia tion  on A ugust 2, 1983, forbid a lawyer 
to counsel or to assist a client in conduct that the lawyer know s is fraudulent.

T h e drafting com m ittee determ ined to renam e the A ct the U n iform  Fraudulent 
Transfer A ct in recognition o f its applicability  to transfers o f  p ersonal property as 
w ell as real property, "conveyance" having a con n otation  restricting it to a transfer o f  
personal property. This A ct, like the original U niform  A ct, d oes not purport to cover  
the w hole law o f  voidable transfers and ob ligations. T h e  lim ited sc o p e  o f  the original 
A ct did not impair its effectiven ess in ach ieving uniform ity in the areas covered. S ee  
M cLaughlin, A pplication  o f  the U niform  Fraudulent C onveyance A ct, 46 H arv.L .R ev. 
4 0 4 ,4 0 5  (1933).

T h e basic structure and approach o f the 1918 A ct are preserved  in the U niform  
Fraudulent Transfer A ct. T here are tw o section s in the new A ct delineating what 
transfers and obligations are fraudulent. S ection  4 (a ) (Sec. 34 .41 .030 (a )) is an 
adaptation  o f  three sections o f  the 1918 Act; § 5 (a ) (Sec. 34 .41 .040(a )) is an 
adaptation  o f  another section  o f that A ct and § 5 (b ) (S ec. 34 .41 .040 (b )) is new . O ne  
section  o f  the 1918 A ct (§  8) is not carried forward into the new  A ct because it was 
believed  to be redundant in part and in part su sceptib le o f  inequitable application. 
B oth A cts declare a transfer m ade actual in tent to
hinder, delay, or defraud cred itors/to  be fraudulent. B o tlr A c tsSsrender a transfer  
m ade or obligation incurred withofrtjad eq u ate  c o n s id e r a tio n jo^me constructively  
fraudulent -- /<?., w ithout regard to the actual intent o f  lhenparties — under o n e  o f  the 
follow ing conditions:

(1 ) the debtor was left by the transfer or obligation with unreasonably sm all 
assets  for a transaction or the business in which the debtor was engaged;

(2 )  the debtor intended to incur, or b elieved  that the d eb tor  would incur, 
m ore debts than the debtor w ould be ab le to pay; or

(3 ) the debtor was insolvent at the tim e or as a result o f  the transfer or 
obligation .

A s under the 1918 A ct a transfer or ob ligation  that is constructively fraudulent 
because insolvency concurs with or fo llow s failure to receive ad eq u ate  consideration  
is vo idab le  only by a creditor in ex isten ce  at the tim e the transfer occurs or the 
obligation is incurred. E ither an existing or subsequent creditor m ay avoid a transfer 
or obligation  for inadequate consideration  w hen accom p an ied  by the financial 
condition  specified  in Sec. 3 4 .4 1 .0 3 0 (a )(2 )(A ) or the m ental sta te  specified  in 
Sec. 3 4 .4 1 .0 3 0 (a )(2 )(B ).
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R easonably equivalent value is required in order to constitute ad eq u ate  consideration  
under the revised Act. The revision follow s the Bankruptcy C o d e  in elim inating good  
faith on the part o f the transferee or ob ligee  as an issue in the determ ination o f  
w hether adequate consideration is given by a transferee or ob ligee . T h e new Act, 
like the Bankruptcy Act, allows the tran sferee or ob ligee  to  show  good  faith in 
d efen se  after a creditor establishes that a  fraudulent transfer has been  m ade or a 
fraudulent obligation has been  incurred. Thus, a show ing by a defendant that a 
reasonable equivalent has been given in good  faith for a transfer or obligation is a 
com p lete  defense although the debtor is show n to have intended  to hinder, delay, or 
defraud creditors.

A  good faith transferee or ob ligee who has given less than a reasonable equivalent 
is nevertheless allow ed a reduction in a liability to the extent o f  the value given. The  
new  Act, like the Bankruptcy C ode, e lim inates the provision o f the 1918 A ct that 
enables a creditor to attack a security transfer on the ground that the value o f  the 
property transferred is disproportionate to  the debt secured. T h e  prem ise o f  the new  
A ct is that the value o f  the interest transferred for security is m easured by and thus 
corresponds exactly to the debt secured . F oreclosure o f  a d eb tor’s interest by a 
regularly conducted, noncollusive sa le  on default under a m ortgage or other security 
agreem ent may not be avoided under the A ct as a transfer for less than a reasonably  
equivalent value.

T h e definition o f  insolvency under the A ct is adapted from the definition o f  the term  
in the Bankruptcy C ode. Insolvency is presum ed from proof o f  a failure generally to 
pay debts as they becom e due.

T h e  new Act adds a new category o f  fraudulent transfer, nam ely, a preferential 
transfer by an insolvent insider to a creditor w ho haa reason ab le  cause to believe the 
debtor to be insolvent. An insider is d efined  in much th e  sam e way as in the 
Bankruptcy C od e and includes a relative, a lso  defined  as in the Bankruptcy C ode, a 
director or officer o f a corporate debtor, a partner, or a person  in control o f  a 
debtor. This provision is available only to an existing creditor. Its prem ise is that an 
insolvent debtor is obliged to pay debts to  creditors not related to the debtor before  
paying those w ho are insiders.

T h e new Act om its any provision directed particularly at transfers or obligations o f  
insolvent partnership debtors. U nder § 8  o f  the 1918 A ct, any transfer m ade or 
obligation incurred by an insolvent partnership to a partner w as d eem ed  fraudulent 
w ithout regard to intent or adequacy o f consideration . So  categorical a condem nation  
o f  a partnership transaction with a partner m ay unfairly prejud ice the interests o f  a 
partner’s separate creditors; T h c yiew  A c t  a lso  om its as redundant a provision in the 
1918 A ct that';raajces frau d u len t a  t r a n s f ^ m a d e  or ob ligation  ''incurred 
insolvent partnership for less than a fair consideration  to  th e  partnership.?
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Section  34.41.060 lists the rem edies available to creditors under the new A ct. It 
elim inates as unnecessary and confusing a d ifferentiation m ade in the 1918 Act 
b etw een  the rem edies available to holders o f  m atured claim s and those holding 
unm atured claims. Since prom ulgation o f  the 1918 A ct, the U n ited  States Suprem e  
Court has im posed restrictions on  the availability and use o f  prejudgm ent rem edies. 
A s a result many states have am ended their statutes and rules applicable to  such 
rem edies, and it is frequently unclear whether a sta te’s procedures include a 
prejudgm ent rem edy against a fraudulent transfer or obligation. Paragraph (a )(2 ) is 
included in Sec. 34.41.060 to m ake such a rem edy available.

Section 34.41.070 prescribes the m easure o f liability o f  a transferee or ob ligee under 
the A ct and enum erates d efen ses. D efen ses against avoidance o f  a preferential 
transfer to an insider under Sec. 34.41.040(b) include an adaptation o f defenses  
available under § 547(c)(2 ) and (4 ) o f  the Bankruptcy C od e when such a transfer 
is sought to be avoided as a preference by the trustee in bankruptcy. In addition a 
preferential transfer may be justified when shown to be m ade pursuant to a good  
faith effort to stave off forced liquidation and rehabilitate the debtor. Section  
34.41.070 also precludes avoidance, as a constructively fraudulent transfer, o f  the 
term ination o f  a lease on default or the en forcem en t o f  a security interest in 
com pliance with Article 9 o f  the U niform  C om m ercial C ode (A S  45.09).

T h e new Act includes a new section  specifying w hen a transfer is m ade or an 
obligation is incurred. The section  specifying the tim e w h en  a transfer occurs is 
adapted  from § 548(d) o f  the Bankruptcy C ode. Its prem ise is that if the law 
prescribes a m ode for making the transfer a m atter o f  public record or notice, it is 
not d eem ed  to be m ade for any purpose under the A ct until it has becom e such a 
m atter o f  record or notice.

T h e new  Act a lso  includes a statute  o f  lim itations that bars the right rather than the 
rem edy on  expiration o f the statutory periods prescribed. T h e  law governing  
lim itations on actions to avoid fraudulent transfers am ong the states is unclear and 
full o f  diversity. T h e  A ct recogn izes that laches and e sto p p el may operate to 
preclude a particular creditor from  pursuing a rem edy against a fraudulent transfer^ 
or obligation even  though the statutory period o f  lim itations has not run.

SECTIONAL ANALYSIS AND COMMENTARY

Section  1. Enacts the U niform  Fraudulent Transfer A ct as a new  chapter, A S 34.41. 
T h e chapter consists o f  the follow ing provisions:

Sec. 34.41.010. This section  sets out the circum stances under which a debtor  
is d eem ed  to be insolvent.
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(1) Subsection (a ) is derived from  the definition o f  "insolvent" in § 101 (2 9 )(A )  
o f  the Bankruptcy C ode. T he defin ition  in subsection (a ) and the correlated  
definition o f  partnership insolvency in subsection (c) contem plate a fair valuation o f  
the debts as well as the assets o f  the debtor. A s under the defin ition  o f  the sam e  
term in § 2 o f  the 1918 Act, exem pt property is excluded from the com putation  o f  
the value o f  the assets. S ee  Sec. 34 .41 .110(2). For similar reasons, interests in valid  
spendthrift trusts and interests in ten ancies by the entireties that cannot be severed  
by a creditor o f  only on e tenant are not included. See the com m ent to Sec. 
34.41.110(2), infra. S ince a valid lien also precludes an unsecured creditor from  
collecting the creditor’s claim  from the encum bered interest in a d eb tor’s property, 
both the encum bered interest and the debt secured thereby are excluded from  the 
com putation o f insolvency under this A ct. See Sec. 34.41.110(2) and subsection  (e )  
o f this section.

(2 ) Subsection (b ) establishes a rebuttable presum ption o f  insolvency from the 
fact o f general nonpaym ent o f  debts as they becom e due. Such general nonpaym ent  
is a ground for the filing o f  an involuntary petition under § 3 0 3 (h )(1 ) o f  the  
Bankruptcy C ode. S ee also A S 45 .01 .201(24) (U niform  C om m ercial C od e), which, 
in part, declares a person to be "insolvent" who "has ceased  to pay the person’s debts  
in the ordinary course o f  business or cannot pay the person’s debts as they b ecom e  
due." T h e presum ption im poses on  the party against whom  the presum ption is 
directed the burden o f  proving that the nonexistence o f  insolvency as defined  in 
subsection (a) is m ore probable than its existence. S ee U niform  R ules o f  E vidence  
(1974 A ct), Rule 310(a). T h e 1974 U niform  Rule 301(a) conform s to  the Final D raft 
o f Federal R ule 301 as subm itted to the United States Sup rem e Court by the  
Advisory C om m ittee on Federal R u les o f  Evidence. "The so-called  ‘bursting bub b le’ 
theory, under which a presum ption van ishes upon the introduction o f  ev idence which  
would support a finding o f the n on existence o f the presum ed fact, even  though not 
believed is rejected as according presum ptions too ‘slight and evan escen t’ an effect."  
Advisory C om m ittee’s N o te  to R u le  301. S ee  also 1 J. W einstein  & M . Berger, 
Evidence (1982).

T he presum ption is established  in recognition o f the difficulties typically  
im posed on a creditor in proving insolvency in the bankruptcy sen se, as provided in 
subsection (a). S ee generally L evit, T h e Archaic C oncept o f  B a lance-S heet  
Insolvency, 47 Am .Bankr.L.J. 215 (1 9 7 3 ). N ot only is the relevant inform ation in the  
possession o f  a noncoopcrative d eb tor  but the debtor’s records are m ore often  than  
not incom plete and inaccurate. A s  a practical matter, insolvency is m ost cogently  
evidenced by a general cessation  o f  paym ent o f debts, as has long been  recogn ized  
by the laws o f other countries and is now  reflected in the Bankruptcy C ode. S e e  
H onsberger, Failure to  Pay O n e’s D eb ts Generally as They B ecom e D ue: T h e  
Experience o f  France and C anada, 54 A m .B ankr.L J. 153 (1980); J. M acLachlan,

OFFICIAL COMMENTARY
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Bankruptcy 13, 63-64, 436 (1956). In determ in ing w hether a debtor is paying its debts  
generally as they b ecom e due, the court should look at m ore than the am ount and  
d ue dates o f  the indebtedness. T h e court should also take into account such factors 
as the num ber o f  the debtor’s debts, the proportion  o f  those debts not being paid, the  
duration o f  the nonpaym ent, and the ex istence o f  bona fide disputes or other special 
circum stances a lleged  to constitute an explanation  for the stoppage o f paym ents. T he  
court’s determ ination m ay be affected  by a consideration o f  the debtor’s paym ent 
practices prior to  the period o f  alleged nonpaym ent and the payment practices o f  the 
trade or industry in which the debtor is engaged . The case law that has d evelop ed  
under § 3 0 3 (h )(1 ) o f  the Bankruptcy C ode has not required a showing that a debtor  
has failed or refused to pay a majority in num ber and am ount o f the person’s debts 
in order to prove general nonpaym ent o f  debts as they becom e due. See, e.g., Hill 
v. Cargill. Inc. (In  re H ill). 8 B.R. 779, 3 C .B.C.2d 920 (Bk.D .M inn.1981) (n on ­
paym ent o f  three largest debts held to constitute general nonpaym ent, although sm all 
debts were being paid); In re All M edia P roperties, Inc.. 5 B.R. 126, 6 B .C .D . 586, 2 
C.B.C .2d 449 (B k .S .D .T ex.1980) (m issing significant number o f  payments or regularly 
m issing paym ents significant in am ount said to  constitute general nonpaym ent; 
m issing paym ents on m ore than 50%  o f  aggregate o f claim s said not to be required  
to  show  general nonpaym ent; nonpaym ent for m ore than 30 days alter billing held  
to establish nonpaym ent o f a debt when it is due); In re Kreidler Import Corp.. 4 
B .R . 256, 6 B .C .D . 608, 2 C .B .C.2d 159 (B k .D .M d . 1980) (nonpaym ent o f  on e debt 
constituting 97%  o f  debtor’s total indebtedness held to constitute general 
nonpaym ent). A  presum ption o f insolvency d oes not arise from nonpaym ent o f  a 
d eb t as to which there is a genuine bona fide dispute, even though the debt is a 
substantial part o f  the debtor’s indebtedness. Cf. 11 U.S.C. 303(h)(1), as am ended  
by § 426(b) o f Public Law N o. 98-882, the Bankruptcy A m endm ents and Federal 
Judgeship A ct o f  1984.

(3) Subsection  (c) is derived from the definition o f  partnership insolvency in 
§ 101(29)(B ) o f  the Bankruptcy C ode. T h e definition conform s generally to the 
definition o l the sam e term in § 2(2) o f the 1918 Act.

(4) Sub section  (d ) follow s the approach o f  the definition o f "insolvency" in § 
101(29) o f  the Bankruptcy C od e by excluding from  the com putation o f  the value o f  
the debtor’s assets any value that can be realized only by avoiding a transfer o f  an 
interest form erly held by the debtor or by discovery or pursuit o f property that has 
b een  fraudulently concealed  or rem oved.

(5) Subsection  (e )  is new. It m akes clear the purpose not to render a person  
insolvent under this section  by counting as a debt an obligation secured by property  
o f  the debtor that is not counted  as an asset. S e e  also com m ents to subsection (a), 
supra , and Sec. 34 .41 .110(2), infra.
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Sec. 34 .41.020. This section  defin es "value" as used in various contexts in this 
Act, frequently with a qualifying adjective. T h e  word appears in the follow ing  
provisions:

Sec. 34 .41 .030(a )(2 ) ("reasonably equivalent value");
Sec. 34 .41 .030(b )(8 ) ("value ... reasonably equivalent");
Sec. 34 .41 .040(a) ("reasonably equivalent value");
Sec. 34 .41 .040(b ) ("present, reasonably equivalent value");
Sec. 34 .41 .070(a) ("reasonably equivalent value");
Sec. 34 .41 .070(b ), (c), (d), and (e )  ("value");
Sec. 34 .41 .070(f)(1 ) ("new value"); and
Sec. 34 .41 .070(f)(3 ) ("present value").

O FFIC IA L C O M M EN T A R Y

(1) Subsection  (a ) is adapted from § 5 4 8 (d )(2 )(A ) o f  the Bankruptcy C od e. 
S ee  also § 3 (a ) o f  the 1918 A ct. T he definition in the section  is not exclusive. "Value" 
is to be determ ined  in light o f the purpose o f  the A ct to protect a debtor’s esta te  
from  being d ep leted  to the prejudice o f  the d ebtor’s unsecured creditors. C onsider­
ation having no utility from  a creditor’s v iew point d oes not satisfy the statutory  
definition. T h e definition does not specify all the kinds o f  consideration  that d o  not 
constitute value for the purposes o f  this Act -  e.g., love and affection. S ee , e.g., 
U nited States v. W est. 299 F.Supp. 661, 666 (D .D e l. 1969).

(2 ) Subsection  (a ) d oes not indicate what is "reasonably equivalent value" for 
a transfer or obligation. U nder this A ct, as under § 5 4 8 (a )(2 ) o f  the Bankruptcy  
C ode, a transfer for security is ordinarily for a reasonably equivalent value  
notwithstanding a discrepancy betw een  the value o f  the asset transferred and the debt 
secured, since the am ount o f  the deb t is the m easure o f  the value o f  the interest in 
the asset that is transferred. S ee , e.g., Peoples-Pittsburgh Trust C o.. v. H oly Fam ily 
Polish N at’l C atholic Church. C arnegie. Pa.. 341 Pa. 390, 19 A .2d  360 (1941). If, 
how ever, a transfer purports to secure m ore than the debt actually incurred or to  be 
incurred, it may be found to be for less than a reasonably equivalent value. S e c  e.g., 
In re Peoria B raum eister Co.. 138 F.2d 520, 523 (7th Cir. 1943) (chattel m ortgage  
securing a $3,000 note held to be fraudulent w hen the debt secu red  was only $2,500); 
Hartford A cc. & Indem nity Co. v. Jirasek. 254 M ich. 131, 140, 235 N.W . 836, 839  
(1931) (quitclaim  d eed  given as m ortgage held to  be fraudulent to the extent the 
value o f  the property transferred exceed ed  the indebted ness secu red ). If the debt is 
a fraudulent obligation under this A ct, a transfer to  secure it as w ell as the obligation  
would be vulnerable to attack as fraudulent. A  transfer to  satisfy or secure an  
antecedent debt ow ed  an insider is a lso  subject to  avoidance under the conditions  
specified  in Sec. 34 .41.040(b).
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(3) Section 3(a) o f the 1918 Act has been  thought not to recognize that an 
unperform ed promise could constitute fair consideration. S ee  M cLaughlin, 
A pplication o f  the Uniform Fraudulent C onveyance Act, 46 Harv.L. Rev. 404, 414  
(1933). Courts construing these provisions o f the prior law nevertheless have held 
unperform ed promises to constitute value in a variety o f  circum stances. See, e.g. , 
H arper v. Lloyd’s Factors. Inc.. 214 F.2d 662 (2d Cir. 1954) (transfer o f m oney for 
prom ise o f  factor to discount transferor’s purchase-m oney notes given to fur dealer); 
Schlccht v. Schlecht. 168 Minn. 168, 176-77, 209 N.W . 883, 886-87 (1926) (transfer 
for prom ise to make repairs and im provem ents on transferor’s hom estead); Farm er’s 
Exchange Bank v. O neida M otor Truck C o.. 202 Wis. 266, 232 N.W . 536 (1930) 
(transfer in consideration o f  assum ption o f  certain o f  transferor’s liabilities); see  also  
H um m el v. Cernockv. 161 F.2d 685 (7th Cir. 1947) (transfer in consideration o f  cash, 
assum ption o f a mortgage, paym ent o f  certain debts, and agreem ent to pay other  
debts). L ikewise a transfer in consideration o f a negotiable note discountable at a 
com m ercial bank, or the purchase from an established, solvent institution o f  an insur­
ance policy, annuity, or contract to provide care and accom m odations clearly appears 
to be for value. On the other hand, a transfer for an unperform ed prom ise by an 
individual to support a parent or other transferor has generally been  held voidable  
as a fraud on creditors o f the transferor. See, e.g., Springfield Ins. Co. v. Fry, 267  
F.Supp. 693 (N .D .O kla. 1967); Sandler v. Parlapiano, 236 A pp.D iv. 70, 258 N .Y .Supp. 
88  (1st D e p ’t 19321: Warwick M unicipal E m ployees Credit U nion  v. H igham , 106 R.I. 
363, 259 A .2d 852 (1969); H ulsether v. Sanders. 54 S .D . 412, 223 N.W . 335 (1929); 
C ooper v. C oop er. 22 Tenn.A pp. 473, 477, 124 S.W .2d 264, 267 (1939); N ote, Rights 
o f  Creditors in Property C onveyed in C onsideration o f  Future Support, 45 Iowa 
L.Rev. 546, 550-62 (1960). This A ct adopts the view  taken in the cases cited in 
determ ining whether an unperform ed prom ise is value.

(4) Subsection (b) rejects the rule o f  such cases as D urrett v. W ashington Nat. 
Ins. C o.. 621 F.2d 201 (5th Cir. 1980) (nonjudicial foreclosure o f  a m ortgage avoided  
as a fraudulent transfer when the property o f  an insolvent m ortgagor was sold for less 
than 70% o f  its fair value), and Abram son v. Lakew ood Bank & Trust Co.. 647 F.2d  
547 (5th Cir. 1981), cert, denied, 454 U.S. 1164 (1982) (nonjudicial foreclosure held  
to be fraudulent transfer if m ade without fair consideration). Subsection (b ) adopts 
the view  taken in Lawyers Title Ins. Corp. v. M adrid (In re M adrid). 21 B.R . 424  
(B .A .P . 9th Cir. 1982), afFd on another ground, 725 F.2d 1197 (9th Cir. 1984), that the 
price bid at a public foreclosure sale determ ines the fair value o f the property sold. 
Subsection (b ) prescribes the effect o f  a sa le  m eeting its requirem ents, w hether the  
asset sold is personal or real property. T h e rule o f  this subsection applies to a 
foreclosure by sale o f the interest o f a ven d ee under an installm ent land contract in 
accordance with applicable law that requires or perm its the foreclosure to be effected  
by a sale in the sam e m anner as the foreclosure o f  a m ortgage. S ec  G . O sborne, G. 
N elson, & D. Whitman, Real Estate Finance Law 83-84, 95-97 (1979). T he prem ise  
o f  the subsection is that "a sale o f  the collateral by the secured party as the norm al
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con seq u en ce o f  default ... [is] the safest way o f  establishing the fair value o f  the  
collateral ...." 2 G. G ilm ore, Security Interests in Personal Property 1227 (1965).

If a lien given an insider for a present consideration is not perfected as against 
a subsequent bona fide purchaser or is so perfected after a delay following an ex ten ­
sion o f  credit secured by the lien, foreclosure o f  the lien may result in a transfer for  
an antecedent debt that is voidable under Sec. 34.41.040(b), infra. Subsection  (b )  
does not apply to an action under Sec. 34 .41 .030(a)(1) to avoid a transfer or 
obligation because m ade or incurred with actual intent to hinder, delay, or defraud  
any creditor.

(5 ) Subsection  (c) is an adaptation o f § 547 (c)(1 ) o f the Bankruptcy C od e. A  
transfer to an insider for an antecedent debt may be voidable under Sec. 34 .41.- 
040(b), infra.

Sec. 34.41.030. This section  describes the transfers that are fraudulent as to  
present and future creditors and sets out factors that may be given consideration  in 
determ ining w hether the requisite intent to defraud was present.

O FFIC IA L  COM M ENTARY

(1) Paragraph (a )(1 ) is derived from § 7 o f the 1918 Act. Factors appropriate  
for consideration in determ ining actual intent under paragraph (a )(1 ) are specified  
in subsection  (b).

(2 ) Paragraph (a )(2 ) is derived from §§ 5 and 6 o f  the 1918 A ct but substitutes  
"reasonably equivalent value" for "fair consideration." T he transferee’s good  faith w as  
an e lem en t o f  "fair consideration" as defined in § 3 o f  the 1918 A ct, and lack o f  fair 
consideration was on e o f the e lem en ts o f  a fraudulent transfer as defined  in four  
sections o f  that A ct. T he tran sferee’s good faith is irrelevant to a determ ination  o f  
the adequacy o f  the consideration under the new Act, but lack o f  good  faith m ay be  
a basis for w ithholding protection  o f  a transferee or obligee under Sec. 34 .41.070, 
infra.

(3 ) U n like the 1918 A ct as originally prom ulgated, this A ct does not prescribe  
different tests w hen a transfer is m ade for the purpose o f security and w hen  it is 
intended to be absolute. T h e  prem ise o f  this A ct is that w hen a transfer is for 
security only, the equity or value o f  the asset that exceeds the am ount o f  the debt 
secured  rem ains available to unsecured creditors and thus cannot be regarded as the  
subject o f  a fraudulent transfer m erely because o f  the encum brance resulting from  
an otherw ise valid security transfer. D isproportion betw een the value o f  the asset  
securing the debt and the size  o f  the debt secured does not, in the ab sen ce  o f  
circum stances indicating a purpose to  hinder, delay, or defraud creditors, constitu te
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an im perm issible hindrance to the en forcem en t o f  other creditors’ rights against the  
debtor-transferor. Cf. AS 45.09.311 (U niform  Com m ercial C od e).

(4) Subparagraph (a )(2 )(A ) o f  this section is an adaptation o f  § 5 o f  the 1918 
A ct, but substitutes "unreasonably sm all [assets] in relation to the business or 
transaction" for "unreasonably sm all capital." T h e reference to "capital" in the 1918  
A ct is am biguous in that it may refer to net worth or to the par value o f  stock or to 
the consideration received for stock issued. T h e special m eanings o f  "capital" in 
corporation law have no relevance in the law o f  fraudulent transfers. T h e  
subparagraph focuses attention on w h ether the am ount of all the assets retained  by 
the debtor was inadequate, i.e., unreasonably sm all, in light o f  the needs o f  the  
business or transaction in which the d ebtor was engaged  or about to  engage.

(5) Subsection (b) is a nonexclusive catalogue o f factors appropriate for 
consideration by the court in determ ining w hether the debtor had an actual intent to  
hinder, delay, or defraud one or m ore creditors. P roof o f the ex istence o f  any on e  
or m ore o f the factors enum erated in subsection  (b ) may be relevant ev id en ce as to 
the debtor’s actual intent, but d oes not create  a presum ption that the debtor has 
m ade a fraudulent transfer or incurred a fraudulent obligation. T h e  list o f  factors 
includes m ost o f  the badges o f  fraud that have been  recognized by the courts in 
construing and applying the Statute o f  13 E lizabeth and § 7 o f  the 1918 A ct. P roof  
o f  the presence o f  certain badges in com bination  establishes fraud conclusively -- i.e., 
without regard to the actual intent o f  the parties -- w hen they concur as provided in
(a )(2 ) o f this section or in Sec. 34.41.040. T h e fact that a transfer has been  m ade to 
a relative or lo  an affiliated corporation has not b een  regarded as a  badge o f  fraud 
sufficient to warrant avoidance w hen unaccom panied  by any other ev id en ce  o f  fraud. 
T he courts have uniformly recognized, how ever, that a transfer to a closely related  
person warrants close scrutiny o f  the o th er circum stances, including the nature and  
extent o f the consideration exchanged. S e e  1 G . G lenn , Fraudulent C on veyan ces and  
Preferences § 307 (Rev. ed. 1940). T h e secon d , third, fourth, and fifth factors listed  
are all adapted from the classic cata logue o f  badges o f  fraud provided by Lord C oke  
in T w yne’s C ase, 3 Coke 80b, 76 E n g.R ep . 809  (Star Cham ber 1601). Lord C oke a lso  
included the use o f a trust and the recitation in the instrum ent o f  transfer that it "was 
m ade honestly, truly, and bona fide," but the use o f  the trust is fraudulent only w h en  
accom panied by elem ents or badges sp ec ified  in this A ct, and recitals o f  "good faith" 
can no longer be regarded as significant ev id en ce o f  a fraudulent intent.

(6) In considering the factors listed in subsection  (b) a court should  eva lu ate  
all the relevant circum stances involving a challenged  transfer or obligation. T hus the  
court may appropriately take into account all indicia negativing as w ell as those  
suggesting fraud, as illustrated in the fo llow ing reported cases:

(a ) W hether the transfer or obligation  was to an insider: Salom on v. 
Kaiser (In re Kaiser). 722 F.2d 1574, 1582-83 (2d  Cir. 1983) (insolvent debtor's
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purchase o f  two residences in the nam e o f  his sp ou se  and the creation o f  a 
dummy corporation for the purpose o f  concealing  assets held to evidence  
fraudulent intent); Banner Construction Corp. v. Arnold. 128 So.2d 893  
(F la .D ist.A pp. 1961) (assignm ent by on e corporation to another having identi­
cal directors and stockholders constituted a badge o f  fraud); Travelers 
Indem nity Co. v. C orm anev. 258 Iowa 237, 138 N .W .2d 50 (1965) (transfer 
betw een spouses said to be a circum stance that shed  suspicion on the transfer 
and that with other circum stances warranted avoidance); H athew av v. H anson, 
230 Iowa 386, 297 N .W . 824 (1941) (transfer from  parent to child said to  
require a critical exam ination o f surrounding circum stances, which, together  
with other indicia o f  fraud, warranted avoidance); Lum pkins v. M cPhee, 59  
N.M . 442, 286 P.2d 299 (1955) (transfer from daughter to m other said to be 
indicative o f  fraud but transfer held not to be fraudulent due to adequacy o f  
consideration and delivery o f  possession  by transferor).

(b ) W hether the transferor retained p ossession  or control o f the  
property after the transfer: Harris v. Shaw, 224 Ark. 150, 272 S.W .2d 53 
(1954) (retention o f  property by transferor said to b e  a badge o f  fraud and, 
together with other badges, to warrant avoidance o f  transfer); S tephens v. 
R eginstein , 89 AJa. 561, 8 So. 68 (1890) (transferor’s retention  o f  control and  
m anagem ent o f property and business after transfer held m aterial in 
determ ining transfer to be fraudulent); A llen  v. M assey , 84 U .S . (17  W all.) 351 
(1872) (joint possession of furniture by transferor and transferee considered  
in holding transfer to be fraudulent); W arner v. N orton , 61 U .S . (20 H ow .) 
448 (1857) (surrender o f  possession by transferor d eem ed  to negate allega­
tions o f  fraud).

(c) W hether the transfer or obligation w as con cea led  or disclosed: 
W alton v. First N ational Bank. 13 C olo . 265, 22 P. 440  (1889) (agreem ent 
betw een parties to conceal the transfer from  the public said to be one o f the 
strongest badges o f fraud); W arner v. N orton . 61 U .S . (20  H ow .) 448 (1857) 
(although secrecy said to be a circum stance from  w hich, w hen coupled with 
other badges, fraud may be inferred, transfer w as held  not to be fraudulent 
when m ade in good faith and transferor surrendered  possession); W.T. 
Raleigh C o. v. Barnett. 253 Ala. 433, 44 So.2d 585 (1950) (failure to record 
a deed  in itself said not to evidence fraud, and transfer held not to be  
fraudulent).

(d ) W hether, before the transfer w as m ade or obligation was incurred, 
a creditor sued or threatened to sue the debtor: H arris v. Shaw. 224 Ark. 150, 
272 S.W .2d 53 (1954) (transfer held to be fraudulent w hen causally connected  
to pendency o f litigation and accom panied by other badges o f  fraud); Pergrem  
v. Sm ith. 255 S.W .2d 42  (K y.A pp.1953) (transfer in anticipation  o f  suit deem ed  
to be a badge o f fraud; transfer held fraudulent w hen accom panied by
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insolvency o f transferor who was related to transferee); Bank o f  Sun Prairie 
v. H ovig. 218 F.Supp. 769 (W .D .A rk.1963) (although threat or pendency o f  
litigation said to be an indicator o f  fraud, transfer was held not to be  
fraudulent when adequate consideration and good  faith w ere show n).

(e )  W hether the transfer was o f  substantially all the d eb tor’s assets: 
Walbrun v. Babbitt, 83 U .S . (16 W all.) 577  (1872) (sa le  by insolvent retail 
shop owner o f all o f  his inventory in a single transaction held to be fraudu­
lent); C ole v. M ercantile Trust C o.. 133 N .Y . 164, 30 N .E . 847 (1892) (transfer  
o f all property before plaintiff could obtain a judgm ent held to be fraudulent); 
Lumpkins v. M cPhee, 59 N .M . 442, 286 P.2d 299 (1955) (although transfer o f  
all assets said to indicate fraud, transfer held  not to be fraudulent b ecau se  full 
consideration was paid and transferor surrendered possession ).

(f) W hether the debtor had absconded: In re T hom as. 199 F. 214  
(N .D .N .Y . 1912) (w hen debtor collected all o f  his m oney and property with the  
intent to abscond, fraudulent intent was held to  be show n).

(g) W hether the debtor had rem oved  or con cea led  assets: B en tley  v. 
Y oung, 210 F. 202 (S .D .N .Y .1914), a ffd , 223 F. 536 (2d Cir. 1915) (d eb tor’s 
rem oval o f goods from store to conceal their w hereabouts and to sell them  
held to render sale fraudulent); Cioli v. K enourgios. 59 C al.A pp. 690, 211 P. 
838 (1922) (debtor’s sale o f  all assets and shipm ent o f  proceed s out o f  the 
country held to be fraudulent notwithstanding adequacy o f  consideration ).

(h) W hether the value o f  the consideration  received  by the debtor was 
reasonably equivalent to the value o f the asset transferred or the am ount o f  
the obligation incurred: T oom av v. G raham . 151 S.W .2d 119 (M o.A p p .1941)  
(although m ere inadequacy o f  consideration said not to be a badge o f  fraud, 
transfer held to be fraudulent when accom pan ied  by badges o f  fraud); T exas  
Sand Co. v. Shield. 381 S.W .2d 48 (T ex.1964) (inadequate consideration  said  
to be an indicator o f  fraud, and transfer held  to be fraudulent b ecau se  o f  
inadequate consideration, pendency o f  suit, fam ily relationship o f  transferee, 
and fact that all non-exem pt property was transferred); W eigel v. W ood. 355  
M o. 11, 194 S.W .2d 40 (1946) (although inadequate consideration  said to be  
a badge o f  fraud, transfer held not to be fraudulent w hen  inadequacy not 
gross and not accom panied by any other badge fact that transfer w as from  
father to son held not sufficient to establish fraud).

(i) W hether the debtor w as insolvent or becam e insolvent shortly after  
the transfer was m ade or obligation was incurred: Harris v. Shaw, 224 Ark. 
150, 272 S.W .2d 53 (1954) (insolvency o f  transferor said to be a badge o f  
fraud and transfer held fraudulent w hen accom pan ied  by other badges o f  
fraud); Bank o f  Sun Prairie v. H ovig. 218 F.Supp. 769 (W .D .A rk. 1963)



(although the insolvency o f  the debtor said to be a badge o f  fraud, transfer  
held not fraudulent when debtor was shown to be solvent, ad eq u ate  con sid er­
ation was paid, and good  faith was shown, despite the pendency  o f  suit); 
W areheim  v. Bayliss. 149 M d. 103, 131 A. 27 (1925) (a lthough  insolvency of  
debtor acknow ledged to be an indicator o f  fraud, transfer held not to be  
fraudulent when adequate consideration was paid and w h ether d eb tor  was 
insolvent in fact was doubtful).

(j) W hether the transfer occurred shortly before or shortly after a 
substantial debt was incurred: C om m erce Bank o f L ebanon v. H a llad a le  A  
C orp., 618 S.W .2d 288, 292 (M o.A pp.1981) (w hen transferors incurred  
substantial debts near in tim e to the transfer, transfer was held to be 
fraudulent due to inadequate consideration, close fam ily relationsh ip , the 
deb tor’s retention o f possession , and the fact that alm ost all the d eb tors’ prop­
erty was transferred).

(7 ) T he effect o f the two transfers described in paragraph ( b ) ( l l ) ,  if  not 
avoided, may be to permit a debtor and a lienor to deprive the d eb tor’s unsecured  
creditors o f access to the debtor’s assets for the purpose o f co llecting  their claim s 
while the debtor, the debtor’s affiliate or insider, and the lienor arrange for the 
beneficial use or disposition o f  the assets in accordance with their interests. T h e  kind 
o f  disposition sought to be reached here is exem plified  by that found in N orthern  
Pacific C o. v. Bovd. 228 U .S . 482 (1913), the leading case in establish ing the absolute  
priority doctrine in reorganization law. T here the court held that a reorganization  
w hereby the secured creditors and the m anagem ent-ow ners retained their econ om ic  
interests in a railroad through a foreclosure that cut o ff claims o f  unsecured  creditors  
against its assets was in effect a fraudulent disposition (id . at 502-05). S e e  Frank, 
Som e R ealistic R eflections on  S om e A spects o f  Corporate R eorgan ization , 19
V a.L .R ev. 541, 693 (1933). For cases in which an analogous injury to unsecured
creditors was inflicted by a lienor and a debtor, se e  Jackson v. Star Sprinkler Corp. 
o f  Florida. 575 F.2d 1223, 1231-34 (8th  Cir. 1978); H eath v. H elm ick . 173 F .2d 157, 
161-62 (9th Cir.1949); T oner v. N uss, 234 F.S. 457, 461-62 (E .D .P a.1964); and se e  In  
re Spotless Tavern Co., Inc.. 4 F .Supp. 752, 753, 755 (D .M d.1933).

(8 ) Nothing in subsection  (b ) is intended to affect the application  o f
A S 45.02.402(b), AS 45.09.205, or 45.09.301, or former AS 45.06.105 (U n iform  
C om m ercial C ode). A S 45 .02 .402(b ) recognizes the generally prevailing rule that 
retention o f  possession o f  good s by a seller may be fraudulent, but lim its the 
application o f  the rule by negating any im putation o f  fraud from  "retention o f  
possession  in good faith and current course o f  trade by a m erchant se ller  for a  
com m ercially reasonable tim e after a sa le  or identification." A S 45.09.205 explicitly  
negates any imputation o f  fraud from  the grant o f  liberty by a secu red  cred itor to a 
debtor to use, com m ingle, or d isp ose  o f  personal property collateral or to account for 
its proceeds. T he section recogn izes that it d ocs not relax prevailing requirem ents
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for delivery o f possession by a p ledgor. M oreover, the section d o es not m itigate the  
general requirem ent o f A S 4 5 .0 9 .3 0 1 (a )(2 ) that a nonpossessory security interest in 
personal property must be p erfected  to be effective against a levying creditor. 
Finally, like the 1918 A ct, this A ct d o es  not pre-em pt the statutes governing bulk  
transfers, such as former A S 45.06  o f  the U niform  Com m ercial C od e. C om pliance  
with the cited sections o f  the U n iform  C om m ercial C ode does not, how ever, insulate  
a transfer or obligation from  avoidance. T hus a sale by an insolvent debtor for less 
than a reasonably equivalent value w ould  be voidable under this A ct notw ithstanding  
com pliance with the U niform  C om m ercial C ode.

Sec. 34.41.040. This section  describes the transfers that are fraudulent as to 
creditors w hose clai ns arose before  the transfer was m ade or obligation was incurred  
by the debtor.

O F F IC IA L  C O M M EN T A R Y

(1) Subsection (a) is derived  from  § 4 o f  the 1918 Act. It adheres to the  
lim itation o f  the protection o f  that section  to  a creditor who extended  credit before  
the transfer or obligation described . A s po in ted  cu t in com m ent (2 ) accom panying  
S ec . 34.41.030, this A ct substitu tes "reasonU 'h equivalent value" for "fair c o n ­
sideration."

(2) Subsection (b) renders a preferential transfer -- i.e., a transfer by an 
insolvent debtor for or on account o f  an an teced en t debt -  to an insider vulnerable  
as a fraudulent transfer w hen the insider had reasonable cause to believe that the  
debtor was insolvent. This sub section  adopts for general application the rule o f  such  
cases as Jackson Sound Studios. Inc. v. Travis. 473 F.2d 503 (5th Cir. 1973) (security  
transfer o f corporation’s equ ipm en t to  corporate principal’s m other perfected  on eve  
o f  bankruptcy o f  corporation held to be fraudulent); In re Lam ie C hem ical Co.. 296  
F. 24 (4th Cir 1924)(corporate p reference to  corporate officers and directors held  
voidable by receiver w hen corporation  was insolvent or nearly so  and directors had  
already voted for liquidation); Stuart v. Larson, 298 F. 223 (8th Cir 1924), noted  38  
H arv.L .R ev. 521 (192.5) (corp orate  p referen ce to director held voidable). S e e  
generally 2  G. Glenn, Fraudulent C on veyan ces and Preferences 386  (R ev . ed 1940). 
Subsection  (b) overrules such cases as E pstein  v. G oldstein . 107 F.2d 755, 757 (2d  
Cir. 1939) (transfer by insolvent husband to w ife to secu re his debt to her sustained  
against attack by husband’s trustee); H artford A ccident & Indem nity Co. v. Jirasek, 
254 Mich. 131, 139, 235 N .W . 836 , 839  (1 9 3 1 ) (m ortgage given by debtor to his 
brother to secure an antecedent d eb t ow ed  the brother sustained as not fraudulent).

(3) Subsection (b) d oes not extend  as far as § 8 (a ) o f  the 1918 Act and § 
548(b ) o f  the Bankruptcy C od e in rendering vo idab le  a transfer or obligation incurred  
by an insolvent partnership to a partner, w h o is an insider o f  the partnership. T h e  
transfer to the partner is not vu lnerab le  to avo idance under subsection (b ) unless the



transfer was for an antecedent debt and the partner had reasonable cause to believe  
that the partnership was insolvent. T he cited  provisions o f  the 1918 Act and the 
Bankruptcy Act make any transfer by an insolvent partnership to a partner voidable. 
A voidance o f the partnership transfer w ithout referen ce  to the partner’s state o f  mind  
and the nature o f the consideration exchanged w ould  be unduly harsh treatm ent o f  
the creditors o f  the partner and unduly favorable to the creditors o f  the partnership.

See. 34 .41 .0 . i nis section  defines the m om ents in time at which w hen a 
claim  for relief or cause o f  action to avoid a transfer or obligation arises.

O FFICIAL C O M M EN T A R Y

(1) O ne o f the uncertainties in the law governing the avoidance o f  fraudulent 
transfers and obligations is the difficulty o f  determ in ing when the claim  for relief or 
cause o f  action arises. This section clarifies this point in tim e. For transfers o f  real 
esta te , paragraph (1) fixes the tim e as the d ate o f  perfection  against a good faith 
purchaser from the transferor. For transfers o f  fixtures and assets constituting  
personalty, the time is fixed under paragraph (1 ) as the date o f perfection against a 
judicial lien creditor not asserting rights under this A ct. Perfection typically is e f­
fected  by notice-filing, recordation, or delivery o f  unequivocal possession. S ee  
A S 45.09.302, 45.09.304, and 45.09.305 (security interest in personal property  
perfected  by notice-filing or delivery o f p ossession  to  transferee); 4  Am erican Law  
o f  Property §§ 17.10-17.12 (1952) (recordation o f  transfer or delivery o f possession  
to grantee required for perfection against bona fide purchaser from  grantor). T he  
provision for postponing the tim e a transfer is m ade until its perfection is an 
adaptation  o f  § 548(d )(1) o f  the Bankruptcy C od e. W hen no steps are taken to  
perfect a transfer that applicable law perm its to be perfected , the transfer is deem ed  
by paragraph (2) to be perfected im m ediately before the filing o f  an action to avoid  
it; w ithout such a provision to cover that eventuality, an unperfected transfer would  
arguably be im m une to attack. Som e transfers -- e.g., an assignm ent o f  a bank  
account, creation of a security interest in m oney, or execution o f  a marital or pre­
m arital agreem ent for the disposition o f property ow n ed  by the parties to the agree­
m ent -  may not be am enable to perfection  as against a bona fide purchaser or  
judicial lien creditor. W hen a transfer is not perfectib le  as provided in paragraph (1), 
the transfer occurs for the purpose o f  this A ct w hen the transferor effectively parts 
with an interest in the asset as provided in A S 45 .41 .110(12), infra.

(2 ) Paragraph (4 ) requires the transferor to  have rights in the asset transferred  
before  the transfer is m ade for the purpose o f  this section . T his provision m akes  
clear that its purpose may not be circum vented by notice-filing or recordation o f  a 
docum ent evidencing an interest in an asset to  be acquired in the future. Cf. 
Bankruptcy C ode § 547(e); A S 45 .09 .203(a)(3 ).
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(3) Paragraph (5) is new. It is in tend ed  to resolve uncertainty arising from  
Rubin v. M anufacturers H anover Trust C o., 661 F.2d 979, 989-91, 997 (2d  Cir. 1981), 
insofar as that case holds that an obligation o f  guaranty may be d eem ed  to be  
incurred when advances covered  by the guaranty are m ade rather than w hen the 
guaranty first b ecam e effective b etw een  the parties. C om pare R osenberg, 
Intercorporate G uaranties and the Law o f  Fraudulent Conveyances: L ender Bew are, 
125 U .P a .L R ev . 235, 256-57 (1976).

An obligation may be avoided as fraudulent under this A ct if it is incurred 
under the circum stances specified  in AS 34 .41 .030(a) or 34.41.040(a). T h e debtor  
may receive reasonably equivalent value in exchange for an obligation incurred even  
though the benefit to the debtor is indirect. S e e  Rubin v. M anufacturers H anover  
Trust Co.. 661 F.2d at 991-92; W illiam s v. Tw in City Co.. 251 F.2d 678, 681 (9th Cir. 
1958); R osenberg , supra at 243-46.

Sec. 34 .41.060. This section  sets out the rem edies available to creditors. The  
listing is not exclusive.

O FFIC IA L CO M M ENTAR Y

(1) This section  is derived from §§ 9 and 10 o f the 1918 Act. Section  9 o f  that 
A ct specified the rem ed ies o f  creditors w h ose  claims have m atured, and § 10 
enum erated the rem edies available to creditors w hose claim s have not m atured. A  
creditor holding an unm atured claim  may be denied the right to receive paym ent for 
the proceeds o f  a sa le  on execution until the claim has m atured, but the proceeds  
m ay be deposited  in court or in an interest-bearing account pending the maturity o f  
the creditor’s claim . T he rem edies specified  in this section are not exclusive.

(2) T h e availability o f  an attachm ent or other provisional rem edy has been  
restricted by am endm ents o f  statutes and rules o f procedure to reflect v iew s o f  the 
U n ited  States Suprem e Court expressed  in Sniadach v. Family Finance Corp. o f  Bay 
V iew . 395 U .S . 337 (1969), and its progeny. This judicial develop m en t and the 
procedural changes that follow ed in its w ake d o  not preclude resort to attachm ent 
by a creditor in seek ing avoidance o f  a fraudulent transfer or obligation. S ee , e.g., 
Britton v. H oward Sav. B ank. 727 F.2d 315, 317-20 (3d Cir. 1984); C om puter Sciences  
Corp. v. Sci-Tek Inc.. 367 A .2d 658, 661 (D e l. Super. 1976); G reat L akes Carbon  
Corp. v. Fontana. 54 A .D .2d  548, 387 N .Y .S .2d  115 (1st D e p ’t 1976). Paragraph
(a )(2 )  continues the authorization for the use o f  attachm ent contained in § 9 (b ) o f  
the 1918 A ct, or o f  a similar provisional rem edy, when the sta te’s procedure provides 
therefor, subject to the constraints im posed  by the due process clauses o f  the U nited  
States and state constitutions.

(3) Subsections (a ) and (b ) o f  § 10 o f  the 1918 Act authorized the court, in 
an action on a fraudulent transfer or obligation , to restrain the defen dant from
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disposing o f the defen dant’s property, to appoint a receiver to take charge o f  the  
property, or to make any order the circum stances may require. Section  10, how ever, 
applied  only to a creditor w hose claim  was unm atured. There is no reason to restrict 
the availability o f these rem edies to such a creditor, and the courts have not so  
restricted them. See, e.g., Lipskev v. V o losh en , 155 Md. 139, 143-45, 141 A tl. 402, 
404-05( 1928) (judgmen* creditor granted  injunction against d isposition  o f property by 
transferee, but appointm ent o f  receiver denied  for lack of sufficient showing o f  n eed  
for such relief); M atthews v. Schusheim , 36 M isc.2d 918, 922-23, 235 N .Y .S.2d 973, 
976-77, 991-92 (Sup.Ct. 1962) (injunction and appointm ent o f  receiver granted to  
holder o f  claim s for fraud, breach o f  contract, and alimony arrearages, w h eth er  
cred itor’s claim was m ature said to be im m aterial); Oliphant v. M oore. 155 T en n . 
359, 362-63, 293 S.W. 541, 542 (1 9 2 7 ) (tort creditor granted injunction re-training  
alleged  tort feasor’s disposition o f  property).

(4) As under the 1918 A ct, a creditor is not required to obtain a judgm en t  
against the debtor-transferor or to have a m atured claim in order to proceed  under  
subsection  (a). S ee Sec. 34 .41 .110(3) &  (4), infra; Am erican Surety Co. v. C onner, 
251 N .Y . 1, 166 N .E . 783, 65 A .L .R . 244  (1929); 1 G. Glenn, Fraudulent C onveyances  
and P references 129 (R ev .ed . 1940).

(5 ) T he provision in subsection  (b) for a creditor to levy execution on  a 
fraudulently transferred asset continu es the availability o f a rem edy provided in § 9 (b )  
o f  the 1918 A ct. See  e.g., P o lan d  v. Burns Lbr. C o.. 156 M inn. 238, 194 N .W . 636  
(1923); M ontana A ss’n o f  Credit M anagem ent v. Herqert, 181 M ont. 442, 449, 453, 
593 P.2d 1059, 1063, 1065 (1979); C orbett v. H unter. 292 Pa.Super. 123, 128, 436  
A .2d  1036, 1038 (1981); se e  also A m erican  Surety Co. v. C onner, 251 N .Y . 1, 6, 166 
N .E . 783, 784, 65 A .L .R . 244, 247 (1929 ) ("In such circum stances he [the creditor] 
m ight find it necessary to indem nify the sheriff and, when the seizure was erron eou s, 
assum ed the risk o f error"); M cLaughlin, A pplication  of the U niform  Fraudulent 
C onveyance Act, 46 H arv .L  R ev. 404, 441-42 (1933).

(6) T he rem edies specified  in this section , like those enum erated  in §§ 9 and  
10 o f  the 1918 A ct, are cum ulative. Lind v. O. N . Johnson Co.. 204 M inn. 30, 40, 282  
N .W  661, 667, 119 A .L .R . 940 (1939) (U n iform  Fraudulent C onveyance A ct held  not 
to im pair or limit availability o f  the "old practice" o f obtain ing judgm ent and  
execu tion  returned unsatisfied before  proceed ing in equity to  set aside a transfer); 
C onem augh Iron W orks Co. v. D e la n o  Coal C o.. Inc.. 298 Pa. 182, 186, 148 A . 94, 
95 (1929) (U niform  Fraudulent C on veyan ce A ct held to give an "additional optional 
remedy" and not to "deprive a cred itor of the right, ar form erly, to work out his 
rem edy at law"); 1 G . G lenn, Fraudulent C onveyances and P references 120, 130, 150 
(R ev .ed . 1940).

Sec. 34.41.070. T his section  se ts  out the d efen ses available to, the poten tia l 
liability of, and protections available for, a transferee.



O FFICIAL CO M M ENTARY

(1) Subsection (a) states the rule that applies when the transferee establishes  
a com p lete  d efen se  to the action for avoidance based on Sec. 34.41.030(a)(1). T he  
subsection  is an adaptation o f  the exception stated in § 9 o f  the 1918 A ct. T he  
person who invokes this defense carries the burden o f  establishing good faith and the 
reasonable equivalence o f the consideration excharged . Chorost v. Grand Rapids 
Factory Show room s. Inc.. 77 F.Supp. 276, 280 (D .N .J. 1948), affd 172 F.2d 327, 329  
(3d Cir. 1949).

(2) Subsection (b) is derived from § 550(a) o f the Bankruptcy C ode. T he  
value o f  the asset transferred is lim ited to the value o f  the leviable interest o f the 
transferor, exclusive o f any interest encum bered by a valid lien. S ee Sec. 34.41.- 
110(2), infra.

The requirem ent o f  § 550(b )(1) o f  the Bankruptcy C od e that a transferee be 
"without know ledge o f the voidability o f  the transfer" in order to be protected has 
been  om itted as inappropriate. K nowledge o f  the facts rendering the transfer 
voidable would be inconsistent with the good faith that is required of a protected  
transferee. K now ledge o f the voidability o f a transfer would seem  to involve a legal 
conclusion. D eterm ination o f the voidability o f the transfer ought not to require the 
court to inquire into the legal sophistication o f the transferee.

(3) Subsection (c) is new. T he m easure o f  the recovery o f  a defrauded  
creditor against a fraudulent transferee is usually limited to the value o f the asset 
transferred at the time o f the transfer. See, e.g., U nited States v. Fetnon. 640 F.2d 
609, 611 (5th Cir. 1981); Ham ilton N at’l Bank o f  Boston v. H alstead. 134 N .Y . 520, 
31 N .E . 900 (1892); cf. Buffum v. Peter Barceloux C o.. 289 U .S . 227 (1932) 
(transferee’s objection to trial court’s award o f  highest value o f  asset betw een the 
date o f  the transfer and the date o f  the decree o f  avoidance rejected because an 
award m easured by value as o f  time o f  the transfer plus interest from that date would  
have been  larger). The prem ise o f  subsection (c) is that changes in value o f  the asset 
transferred that occur after the transfer should ordinarily not affect the am ount o f the 
creditor’s recovery. Circumstances may require a departure from  that m easure o f the 
recovery, how ever, as the cases decided under the 1918 A ct and other laws derived  
from  the Statute o f  13 Elizabeth illustrate. Thus, if the value o f  the asset at the tim e 
o f  levy and sa le  to enforce the judgm ent o f  the creditor has been enhanced by 
im provem ents o f  the asset transferred or discharge o f liens on  the property, a good  
faith transferee should be reim bursed for the outlay for such a purpose to the extent 
the sale proceeds were increased thereby. S ee  Bankruptcy C od e § 550(d); Janson  
v. Schicr. 375 A .2d  1159,1160 (N .H . 1977), A nno. 8 A .L .R . 527 (1920). If the value 
o f  the asset has b een  diminished by severance and disposition o f  timber or minerals 
or fixtures, the transferee should be liable for the am ount o f  the resulting reduction. 
S e e  D am azo v. W ahbv. 269 Md. 2 5 2 ,2 5 7 , 305 A .2d 138, 142 (1973). If the transferee
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has co llected  rents, harvested crops, or derived other incom e from the use or 
occupancy o f  the asset after the transfer, the liability o f  the transferee should be  
lim ited in any event to the net incom e after deduction o f  the expense incurred in 
earning the incom e. Anno., 60 A .L .R .2d 593 (1958). On the o th er hand, adjustm ent 
for the equities d oes not warrant an award to the creditor o f consequential dam ages 
a lleged  to accrue from m ism anagem ent o f the asset after the transfer.

(4 ) Subsection (d) is an adaption o f  § 548(c) o f  the Bankruptcy C ode. An  
insider w ho receives property or an obligation from  an insolvent debtor as security  
for or in satisfaction o f  an antecedent debt o f  the transferor or obligor is not a good  
faith transferee or obligee if the insider has reasonable cause to believe that the 
d eb tor  was insolvent at the time the transfer was m ade or the obligation w as 
incurred.

(5 ) Paragraph (e )(1 )  rejects the rule adopted  in D arby v. Atkinson (In re 
Farris). 415 F.Supp. 33, 39-41 (W .D .O kla. 1976) that term ination o f a lease on  
default in accordance with its terms and applicable law may constitu te a fraudulent 
tiansfer. Paragraph (e )(2 )  protects a transferee w ho acquires a debtor’s interest in 
an asset as a result o f the enforcem ent o f  a secured creditor’s rights pursuant to and 
in com p liance with the provisions o f  Part 5 o f A rticle 9 o f  the U niform  C om m ercial 
C od e (A S 45.09.501 - 45.09.507). Cf. Calaiaro v. Pittsburgh N at’l Bank (In re Ew ing). 
33 B .R . 288, 9 C.B.C.2d 526, CCH  B.L.R. H 69,460 (B k .W .D .P a. 1983) (sale o f  
p led ged  stock held subject to avoidance as fraudulent transfer in 548 o f the B ank­
ruptcy C od e), rev’d, 36 B.R. 476 (W .D .Pa. 1984) (transfer held not voidable because  
d eem ed  to have occurred m ore than on e year before bankruptcy petition Filed). A l­
though a secured creditor may enforce rights in collateral w ithout a sale under 
A S  45.09 .502  or 45.09.505, the creditor must proceed  in good  faith (AS 45.09.103) 
and in a "commercially reasonable" m anner. T h e "comm ercially reasonable" con ­
straint is explicit in A S 45.09.502(b) and is im plicit in A S 45.09.505. S ee  2 G. 
G ilm ore, Security Interests in Personal Property 1224-27 (1965).

(6 ) Subsection (f) provides additional d efen ses against the avoidance o f  a 
preferential transfer to an insider under Sec. 34.41.040(b).

Paragraph (f)(1 ) is adapted from  § 54 7 (c)(4 ) o f  the Bankruptcy C ode, which  
perm its a preferred creditor to set o ff  the am ount o f  new  value subsequently  
advanced against the recovery o f  a voidable preference by a trustee in bankruptcy to  
the debtor w ithout security. T he new  value may consist not only o f  m oney, goods, 
or services delivered  on unsecured credit but also o f  the release o f  a  valid lien. S ee  
e.g., In re Ira H aupt & Co.. 424 F.2d 722, 124 (2d Cir. 1970); B aranow  v. G ibraltor  
Factors Corp. (In  re H vgrade E n velope C o.). 393 F.2d 60, 65-67  (2d Cir.), cert, 
d en ied , 393 U .S . 837 (1968); In re John M orrow & Co.. 134 F. 686, 688 (S .D .O hio  
1901). It d oes not include an obligation substituted for a prior obligation. If the 
insider receiving the preference thereafter extends new credit to  the debtor but also
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takes security from the debtor, the injury to the other creditors resulting from  the  
preference rem ains undim inished by the new credit. On the other hand, if a lien  
taken to secure the new credit is itself voidable by a judicial lien creditor o f  the  
debtor, the new value received by the debtor may appropriately be treated as u n se­
cured and applied to reduce the liability o f  the insider for the preferential transfer.

Paragraph (f)(2 ) is derived from § 547(c)(2 ) o f the Bankruptcy C od e, w hich  
excepts certain paym ents m ade in the ordinary course o f  business or financial affairs 
from avoidance by the trustee in bankruptcy as preferential transfers. W hether a 
transfer was in the "ordinary course" requires a consideration o f  the pattern o f  
paym ents or secured transactions engaged in by the debtor and the insider prior to  
the transfer challenged under Sec. 34.41.040(b). S ee  Tait &  W illiam s, Bankruptcy  
Preference Laws: T he S cop e o f  Section  547(c)(2), 99 Banking L.J. 55, 63-66  (1982 ). 
T he defense provided by paragraph (f)(2 ) is available, irrespective o f  w h ether the  
debtor or the insider or both are engaged in business, but the prior conduct or  
practice o f both the debtor and the insider-transferee is relevant.

Paragraph (0 (3 )  is new and reflects a policy judgm ent that an insider w ho has 
previously extended credit to a debtor should not be deterred from extend ing further  
credit to the debtor in a good  faith effort to save the debtor from  a forced liquidation  
in bankruptcy or otherw ise. A  sim ilar rationale has sustained the taking o f  security  
from an insolvent debtor for an advance to enable the debtor to stave o ff  bankxuptcy  
and extricate itself from financial stringency. Blackm an v. B echtel, 80 F.2d 505, 
508-09 (8th Cir. 1935); O live v. Tyler (In re Chelan Land C o .). 257 F. 497, 5 A .L .R . 
561 (9th Cir. 1919); hi re Robin Bros. Bakeries. Inc., 22 F.S. 662, 663-64 (N .D .III. 
1937); see  D ean  v. D avis. 242 U .S . 438, 444 (1917). T h e am ount o f  the presen t va lu e  
given, the size o f  the antecedent debt secured, and the likelihood o f  success for the  
rehabilitative effort are relevant considerations in determ ining w hether the transfer  
was in good faith.

Sec. 34 .41.080. This section  m akes it clear that failure to take action  within  
the statutory tim e limits bars the right o f action.

O FFICIAL COM M ENTARY

(1) This section  is new. Its purpose is to m ake clear that lapse o f  the statutory  
periods prescribed by the section  bars the right and not m erely the rem edy. S e e  
R estatem en t o f  Conflict o f  Laws 2d § 143 C om m ents (b) & (c) (1971). T h e  section  
rejects the rule applied in U n ited  States v. G leneagles Inv. Co., 565 F.S. 556, 583  
(M .D .P a. 1983) (state statute o f  lim itations held not to apply to action by U n ited  
States based on U niform  Fraudulent C onveyance A ct).

(2) Statutes o f lim itations applicab le to the avoidance o f  fraudulent transfers 
and obligations vary widely from  state to  state and are frequently subject to
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uncertainties in their application. S ee  H esson , T h e Statute o f  Limitations in A ctions 
to Set A side Fraudulent C onveyances and in A ctions Against Directors by Creditors 
o f  C orporations, 32 Cornell L.Q. 222 (1946); A nnos., 76 A .L .R . 864 (1932), 128 
A .L .R . 1289 (1940), 133 A .L .R . 1311 (1941), 14 A .L .R .2d 598 (1950), and 100 
A .L .R .2d  1094 (1965). Together with Sec. 34.41.050, this section  should m itigate the 
uncertainty and diversity that have characterized the decisions applying statutes o f  
lim itations o f  actions to fraudulent transfers and obligations. T h e periods prescribed  
apply, w hether the action under this A ct is brought by the creditor defrauded or by 
a purchaser at a sale on execution levied pursuant to Sec. 34.41.060(b) and w hether  
the action is brought against the original transferee or subsequent transferee. T he  
prescription o f statutory periods o f  lim itation d oes not preclude the barring o f  an 
avoidance action for laches. S ee  Sec. 34.41.090 and the accom panying com m ent, 
infra.

Sec. 34.41.090. This section provides that other applicable principles o f  law 
supp lem ent the provisions o f  this chapter.

OFFICIAL COMMENTARY

This section is derived from § 11 o f  the 1918 A ct and § 1-103 o f the U niform  
C om m ercial C ode (A S 45.01.103). T he section  adds a reference to "Jaches" in 
recognition o f  the particular appropriateness o f  the application o f  this equitable  
doctrine to an untim ely action to avoid a fraudulent transfer. See  Louis Dreyfus 
Corp. v. Butler. 496 F.2d 806, 808 (6th Cir. 1974) (action to avoid transfers to 
d ebtor’s w ife when debtor was engaged in speculative business held to be barred by 
laches or applicable statutes o f  lim itations); C ooch v. Grier. 30  Del.C h. 255, 265-66, 
59 A .2d 282, 287-88 (1948) (action under the Uniform  Fraudulent C onveyance A ct 
held barred by laches when the creditor was chargeable with inexcusable delay and 
the defendant was prejudiced by the delay).

Sec. 34.41.100. This section  is the standard statem ent o f the purpose o f a  
uniform  law and serves as a guide to courts that may be interpreting the law.

Sec. 34.41.110. This section sets out the defin itions for the chapter.

OFFICIAL COMMENTARY

(1) T h e definition o f  "affiliate" is derived from § 101(2) o f the Bankruptcy
C ode.

(2) T h e definition o f "asset" is substantially to the sam e effect as the definition  
o f  "assets" in § 1 o f  the 1918 A ct. T h e definition in this Act, unlike that in the earlier  
A ct, d oes not, however, require a determ ination that the property is liable for the  
debts o f  the debtor. Thus, an unliquidated claim  for dam ages resulting from  personal

Representative Brian ' :  1er 0 ' \
January 21, 1994 I V
Page 22



injury or a contingent claim o f a surety for reim bursem ent, contribution, or 
subrogation may be counted as an asset for the purpose o f  determ in ing w hether the 
holder o f  the claim is solvent as a debtor under Sec. 34.41.010, although applicable  
law may not allow  such an asset to be levied on and sold  by a creditor. Cf. 
M anufacturers & Traders Trust Co. v. G oldm an (In re O llag C onstruction E quipm ent 
C orp.-). 578 F.2d 904, 907-09 (2d Cir.1978).

Subparagraphs (2 )(A ) - (C ) provide clarification by exclud ing from the term  
not only generally exem pt property but also an interest in a tenancy by the entirety  
in m any states and an interest that is generally beyond reach by unsecured creditors 
because subject to a valid lien. This Act, like its predecessor and the Statute o f  13 
Elizabeth, declares rights and provides rem edies for unsecured creditors against 
transfers that im pede them in the collection o f their claims. T h e laws protecting valid  
liens against im pairm ent by levying creditors, exem ption sta tu tes, and the rules 
restricting leviabiiity o f  interest in entireties property are lim itations on  the rights and 
rem edies o f  unsecured creditors, and ?>. therefore appropriate to exclude property  
interests that are beyond the reach o i  unsecured creditors from  the defin ition o f  
"asset" for the purposes o f this Act.

A  creditor o f a joint tenant or tenant in com m on m ay ordinarily co llect a 
judgm ent by process against the tenant’s interest, and in so m e  sta tes a creditor o f  a 
tenant by the entirety may likewise collect a judgm ent by process against the ten an t’s 
interest. S ee  2 A m erican Law o f  Property 10, 22, 28-32 (1952); Craig, A n Analysis 
o f E states by the Entirety in Bankruptcy, 98 Am .Bankr. L.J. 255, 258-59 (1974). T he  
leviable interest o f  such a tenant is included as an asset under this A ct.

T h e definition o f "assets" in the 1918 A ct excluded property that is exem pt 
from liability for debts. The definition did not, how ever, exclude all property that can  
not be reached by a creditor through judicial proceedings to co llect a debt. Thus, it 
included the interest o f a tenant by the entirety although in nearly half the sta tes such  
an interest can not be subjected to liability for a debt unless it is an obligation ow ned  
jointly by the debtor with the debtor’s cotenant by the entirety. S e e  2 A m erican Law  
of Property 29 (1952); Craig, A n Analysis o f  E states by the Entirety in Bankruptcy, 
48 A m .B ankr.L J. 255, 258 (1974). T he definition in this A ct requires exclusion o f  
interests in property held by tenants by the entirety that are not subject to  co llection  
process by a creditor without a right to proceed against both tenants by the entirety  
as jo in t debtors.

T h e reference to "generally exempt" property in subparagraph (2 )(B )  
recognizes that all exem ptions are subject to exceptions. C reditors having special 
rights against generally exem pt property typically include claim ants for alim ony, taxes, 
w ages, the purchase price o f  the property, and labor or m aterials that im prove the  
property. S ee  Uniform  Exem ptions Act § 10 and the accom panying C om m ent. T he  
fact that a particular creditor may reach generally exem pt property by resorting to
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judicial process does not warrant its inclusion as an asset in determ ining w hether the 
debtor is insolvent.

S ince this Act is not an exclusive law on the subject o f  voidable transfers and 
obligations (see  com m ent (8 ) to Sec. 34.41.030, supra), it d oes not preclude the  
holder o f  a claim  that may be collected  by process against property generally exem pt  
as to oth er  creditors from obtaining relief from a transfer o f  such property that 
hinders, delays, or defrauds the holder o f  such a claim . Likewise the holder o f  an 
unsecured claim  enforceable against tenants by the entirety is not precluded by the 
Act from pursuing a rem edy against a transfer o f  property held by the entirew  that 
hinders, delays, or defrauds the k 'der o f  such a claim .

Nonbankruptcy law is the law o f  a state or federal law that is not part o f  the 
Bankruptcy C ode, Title 11 o f  the U n ited  States C ode. The defin ition o f  an "asset" 
thus d oes not include property that would be subject to adm inistration for the benefit  
o f creditors under the Bankruptcy C od e unless it is subject under other applicable  
law, state or federal, to process for the collection o f  a creditor’s claim  against a single  
debtor.

(3 ) T he definition o f  "claim" is derived from § 101(4) o f the Bankruptcy C ode. 
Since the purpose o f  this Act is primarily to protect unsecured creditors against trans­
fers and obligations injurious to their rights, the words "claim" and "debt" as used in 
the A ct generally  have reference to an unsecured claim  and debt. A s the context 
may indicate, however, usage o f the term s is not so  restricted. S ee , e.g. paragraphs
( l ) (A ) ( i i )  and (8 ) o f this section.

(4 ) T h e definition o f "creditor" in com bination with the definition o f "claim" 
has substantially the sam e effect as the definition o f  "creditor" under § 1 o f  the 1918 
Act. A s under that Act, the holder o f  an unliquidated tort claim  or a contingent 
claim  m ay be a creditor protected by this Act.

(5 ) T h e definition o f  "debt" is derived from § 101( 11) o f  the Bankruptcy C ode.

(6 ) T h e definition o f  "debtor" is new.

(7 ) T he definition o f  "insider" is derived from  § 101(28) o f  the Bankruptcy 
C ode. T h e  definition has been restricted in clauses (A )(iii), (B )(v ), and (C )(iv) to 
m ake clear that a partner is not an insider o f  an individual, corporation, or 
partnership if any o f  these latter three persons is only a lim ited partner. T he  
definition o f  "insider" in the Bankruptcy C ode d o es not purport to  m ake a lim ited  
partner an insider o f the partners or o f  the partnership with wnich the lim ited partner  
is associa ted , but it is susceptible o f  a contrary interpretation and on e which would  
extend unduly the scope o f  the defined relationship w hen the lim ited partner is not 
a person in control o f  the partnership. T he defin ition  o f  "insider" in this A ct also



differs from the definition in the Bankruptcy C ode in om itting the referen ce in 11 
U .S.C . 101 (2 8 )(D ) to an e lected  official or relative o f  such an official as an insider  
o f  a m unicipality. As in the Bankruptcy C ode (see  11 U .S .C . 102 (3 )), the word "in­
cludes" is not limiting, how ever. S ee also A S 01 .10 .040(b ). Thus, a court may find  
a person living with an individual for an extended tim e in the sam e household  or as 
a perm anent com panion to have the kind o f  close relationsh ip  in tended  to be covered  
by the term "insider." Likewise, a trust may be found to be an insider o f  a 
beneficiary.

(8) T h e definition o f  "lien" is derived from paragraphs (30), (3 1 ), (43), and  
(45) o f  § 101 o f the Bankruptcy C ode, which define "judicial lien," "lien," "security 
interest," and "statutory lien" respectively.

(9) T h e  definition o f  "person" is adapted from  paragraphs (28 ) and (30 ) o f  §
1-201 o f  the U niform  C om m ercial C ode (A S 45.01.201 (29 ) and (31) in the A laska  
Statutes), defining "organization" and "person" respectively, and has b een  m odified  
to  incorporate by reference those item s already provided for in A S 01.10.060.

(10) T h e definition o f  "property" is derived from § 1-201(33) o f  the U niform  
Probate C ode (A S 13.06.050(33) in the A laska Statu tes). Property includes both real 
and personal property, w hether tangible or intangible, and any interest in property, 
w hether legal or equitable.

(11) T h e definition o f  "relative" is derived from  § 101(37) o f the Bankruptcy  
C ode but is explicit in its references to the spouse o f  a d eb to i in view  o f  uncertainty  
as to w hether the com m on law determ ines degrees o f  relationsh ip  by affinity.

(12) T he definition o f  "transfer" is derived principally from  § 101(48) o f  the 
Bankruptcy C ode. T h e defin ition  o f "conveyance" in § 1 o f  the 1918 A ct w as sim ilarly  
com prehensive and the references in this A ct to "payment o f  m oney, re lease, lease, 
and the creation o f a lien or incumbrance" are derived from  the 1918 A ct. W hile the  
definition in the 1918 Act did not explicitly refer to an involuntary transfer, the d ec i­
sions under that Act w ere generally consistent with an interpretation that covered  
such a transfer. S ee , e.g. H earn 45 St. Corp. v. Jano. 283 N .Y . 139, 27 N .E .2d 814, 
128 A .L R . 1285 (1940) (execution  and foreclosure sales); l^cfkowitz v. F inkclstein  
Trading Corp.. 14 F.Supp. 898, 899 (S .D .N .Y . 1936) (execu tion  sale); Lanuari v. First 
Trust A  D eposit Co.. 277 A pp.D iv. 1090, 101 N .Y .S.2d 36 (4th  D ep t. 1950), a f fd  302  
N .Y . 932, 100 N .E .2d 189 (1951) (m ortgage foreclosure); C atabcne v. W allner. 16 
N.J.Super. 597, 602, 85 A .2d  300, 302 (1951) (m ortgage foreclosu re).

(13) 'Hie definition o f  "valid lien" is new. A  valid lien includes an equitab le  
lien that m ay not be d efea ted  by a judicial lien creditor. S ee , e.g., Pearlm an v. 
R eliance Insurance C o.. 371 U.S. 132, 136 (1962) (uphold ing  a surety's equitab le lien  
in respect to  a fund ow ing a bankrupt contractor).
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Sec. 34 .41 .120 . T he short title by which the chapter may be cited.

Sec. 2 . R ep eals the existing A laska law on fraudulent conveyances generally  
(A S  34.40).

If I may be o f  further assistance, p lease advise.

D R D :p l
94-052.plm
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P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

HB 439 UNIFORM FAUDULENT TRANSFER A C T

Obligation to a financial debt is reinforced by law. Or is it? If a person acquired 
debt,should (s)he be able to manipulate the assets so that creditors will be deprived of 
their value when (s)he defaults on the debt? The Uniform Fraudulent Transfer Act 
(UFTA) works as a d e t e r r e n t ,  preventing such transgressions against obligations 
incurred. This Act provides creditors with a r e m e d y  when debtors transfer or hide 
assets that would otherwise be available to satisfy legitimate debts.

Current Alaska law in this area was adopted in 1949 from the state of Oregon 
and has received fittte legislative attention. Nevertheless, many changes in both state 
and federal law, particularly in the area of bankruptcy, and relationships between 
creditors and debtors have become more complex. In fact, Alaska law provider, that a 
conveyance of real or personal property will be void if it was made “with the i n t e n t  to 
hinder, delay or defraud creditors." AS 34.40.010. The existence of this fraudulent 
intent is a question of fact and the burden of proof is upon the plaintiff (Summers v.
Hagen. _  P.2d , No. 3961, May 28,1993). This burden of proof can be extremely
hard to prove.

UFTA would eliminate the present Alaskan necessity of finding actual intent by 
a property transferor to hinder, delay or defraud a creditor in many situations where 
the transferor is obviously transferring assets solely to keep them out of the reach of 
the transferor's creditors. This Act renders a transfer made or obligation incurred 
without a d e q u a t e  c o n s i d e r a t i o n  to be constructively fraudulent. UFTA sets out 
numerous non-exdusive factors to be considered by the court when determining if the 
debtor had “actual intent" The transferee’s 'good faith" defense is irrelevant. 
Consequently, UFTA defines insolvency and establishes a new category of fraudulent 
transfers, namely, a preferential transfer by an insolvent “insider’ (i.e., relative or a 
person in control of the debtor) to a creditor who had reasonable cause to believe the 
debtor to be insolvent.

Thirty-two (32) states have adopted UFTA into their laws. Uniformity has 
become not only a question of law between states, but also between state and federal 
law. Without u n i f o r m i t y ,  credit becomes less available, and the credit mechanism is 
less reliable. The Uniform Fraudulent Transfer Act takes into account the considerable 
development in both law and practice in creditor-debtor relationships.

*

J M o u s e  of ^ p r e s e n i a t f t i e s

H ouse J iJ ic iary  C om m ittee

SPONSOR STATEMENT



FISCAL NOTE
STATE O F .ALASKA

1994 LE G ISLA T IV E  SESSION

No. l_
Biil Version:,____
(H) Publish Sate: 3/2/9a

HB ^39

Revision Date: February 1. 1 994

Title: “A n  Act enacting the Uniform Fraudulent

Transfer Act.*___________________________________

Sponsor: Representative_Porter_______________

Requestor: Representative Porter

Department Affected: D epartm en t of l_3w
BRU: Leoal Services_______________________
Component: Operations

COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

R E V E N J E

FUNDING:

1002 Federal -
1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME -0- -0- -0* -0- -0- -0-

PART-TIME

TEMPORARY

E.:imate of current year (FY94) impact: -0-

ANALYSIS: (Anach a separate page if necessary.) 
Please see the attached analysis.

Q__   ________________ _  _  jj-wvAo
Prepared by: Richard I. Peoues. Dire^pr 
Division: Administrative Service^ Division 0

Phone: 465-3672
vision ) i

( Approved by Commissioner: Bruce M. Botelho,(Attorney General
Agency: Department of Law__________________________________

Date: February 1. 1994

Date: February 1. 1994

PREPARER TO
For -

LEGISLATIVE OFFICE

A  s c  A t -  N o r c  j g j j y o « i c e Page 1 of 2.



F ISCAL NOTE

STATE OF ALASKA
1994 LE G ISLA T IV E  SESSION

A N A L Y S I S  C O N T I N U A T I O N :

This bill amends AS 34 to adopt the Uniform Fraudulent Transfer Act for Alaska. The uniform act is recommended 
by the National Conference of Commissioners on Uniform State Laws (NCCUSL). Its purpose is to protect creditors against 
the fraudulent transfer of assets and fraudulent obligations that would otherwise work to defeat a creditor's interests. 
The proposed act includes personal as well as real property. Current law, which was adopted in the 1 940 s and is based 
on even older law, only addresses real property. Because the bill is a Uniform Act based on the NCCUSL model, it wiil 
conform to the requirements of most of the other state's thus making its provisions (and protections) available for manv 
interstate transactions. The bill deals primarily with private transactions. It will not have a fiscal impact for the Deoartment 

of Law.

P ag e *  2 o f  ___2





A L A S K A  S T A T E  L E G IS L A T U R E
L E G I S L A T I V E  B U D G E T  A N D  A U D I T  C O M M I T T E E

D iv is io n  o f  L e g is la tiv e  A u d it

Septem ber 1, 1993

P.O . Box 113300 
Juneau, AK  99811-3300  

(907) 465-3830  
FAX (907) 465-2347

SI

M em bers o f  the Legislative Budget 
and A udit Com m ittee:

In accordance with the provisions o f  T itle 24 o f  the A laska Statutes, the attached report is 
subm itted for your review .

D E PA R T M E N T  OF A D M IN IST R A T IO N  
C IT IZ E N S’ REVIEW  PA N E L  FOR PE R M A N E N C Y  P L A N N IN G

Septem ber 1, 1993

Audit Control Num ber

02-1420-93

T he audit reports on whether the C itizens’ R eview  Panel for Perm anency Planning (the 
panel) should  continue its ex istence. Currently A S 4 4 .6 6 .0 1 0  has the panel schedu led  for 
term ination on  June 30, 1994 and provides the panel with a year in w hich  to conclu de its 
affairs. W e recom m end that the legislature extend the panel’s term ination date to June 30, 
1997 with the provision that sufficient funds be appropriated to a llow  the pilot project in 
A nchorage to perform review s that can be used to evaluate the eco n o m ic  feasib ility  and rate 
o f  su ccess for citizens' review s.

The audit was conducted in accordance with generally a c c e p t e d  governm ent auditing  
standards. Fieldw ork procedures utilized in the course o f  d eve lop in g  the findings and 
d iscu ssion  presented in this report are d iscussed  in the O bjectives, S co p e , and M ethodology  
section  o f  this report.

Randy W elker, C P A  
L egislative A uditor

k c t o t x J f T A T W t



FINDINGS AND RECOMMENDATIONS

The legislature should extend the C itizens’ R eview  Panel for Perm anency P lan n in g’s (the 
panel’s) term ination date to June 30. 1997 with the provision that sufficient funds be 
appropriated to a llow  the pilot project in Anchorage to perform review s that can be used to 
evaluate the econ om ic  feasibility and rate o f  su ccess for c it izen s’ review s.

A lthough the enabling legislation  for the establishm ent o f  c it izen s’ review  panels was passed  
in 1990, the Departm ent o f  Adm inistration (D O A ) originally made a d ec ision  to not 
im plem ent the panels. It has only been in fiscal year 1994, the year the panels are scheduled  
to sunset, that D O A  is im plem enting pilot panels in one A laskan city, A nchorage. Because  
the panels w ere never established, there are no activities to analyze to determ ine the panels’ 
e ffec tiv en ess .

T he Departm ent o f  H ealth and Social Services (D H S S ), D iv ision  o f  Fam ily and Youth 
S erv ices (D F Y S ) has been perform ing perm anency planning review s to m eet federal 
requirem ents. H ow ever, as explained in the A n alysis o f  Public N eed  section o f  this report, 
w e do not find D F Y S ’ internal review s fu lfilling the entire objectives o f  the S ta te ’s statutes, 
w hich estab lish  an externa! review  process. A laska Statute 47 .10 , Article 5 sp ecifica lly  
creates a C itizen s’ R eview  Panel for Perm anency Planning and prescribes the duties, 
appointm ents, and reporting requirements o f  the panels.

There a lso  rem ains a perception am ong foster care providers, guardians ad litem , court 
system  personnel, and the general public that D F Y S ’ internal review s do not ach ieve  real 
perm anency planning for children and there continues to be widespread support for c it izen s’ 
review  panels. B ecause o f  this perceived need, we believe that the A nchorage p ilot project 
in c it ize n s’ panels should  be continued until June 1997 to gather data to determ ine the 
p an els’ e ffec tiv en ess . The pilot project needs to im plem ent a system  that m eets federal 
requirem ents and ach ieves real perm anency planning for children. E ffectiveness can be 
m easured by the length o f  tim e children remain in foster care and by savings associated  with 
children no longer being part o f  the foster care system .

If the data from the pilot project show s that c it izen s’ review  panels are e ffec tiv e , then 
d ecision s need to be made on whether and how  to expand the panels to other regions in 
A laska. A lso , if  the c it ize n s ’ review s prove to m eet federal requirements, DFY S w ill be able 
to stop their internal review  process and concentrate their resources on case m anagem ent. 
D O A  she.*!d pursue the possib ility  o f  receiving federal funding for the activities o f  the 
c itizen s’ panels.

Recommendation No. I

ALASKA STATF. LKGISIATUKIi -9- DlVtSION OF UiCISlATlVj; AUDIT



C I T I Z E N ' S  R E V IE W  PANEL FOR PERMANENCY PLANNING

ANNUAL REPORT TO THE LEG ISLA TU R E

JANUARY 1 9 9 4

STATE OF ALASKA  
WALTER J .  H IC K E L ,  GOVERNOR 

DEPARTMENT OF A D M IN IS T R A T IO N

9 00  W e s t  F i f t h  A v e n u e  S u i t e  7 1 0  A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
T e l e p h o n e :  9 0 7 / 2 5 8 - 6 1 0 4  FAX n u m b e r :  9 0 7 / 2 5 8 - 1 6 5 1



C IT IZ E N S ' REV IEW  PANEL FOR PERMANENCY PLANNING

M IS S IO N  STATEMENT

As s t a t e d  i n  t h e  f i n d i n g s  and  p u r p o s e  s e c t i o n  o f  A l a s k a  S t a t u t e  
4 7 . 1 0 . 4 0 0 ,  t h e  C i t i z e n s '  R e v ie w  P a n e l  f o r  P e rm a n e n c y  P l a n n i n g  h as  
a t w o f o l d  m i s s i o n :

1 .  t o  e s t a b l i s h  a p r o c e s s  t o  e n s u r e  t h a t  c h i l d r e n  do  n o t  
l i n g e r  u n n e c e s s a r i l y  i n  o u t - o f - h o m e  p l a c e m e n t s ;  a n d ,

2 .  t o  r e u n i t e  c h i l d r e n  w i t h  t h e i r  f a m i l i e s  b y  a d v o c a t i n g  f o r  
a v a i l a b l e  a n d  a p p r o p r i a t e  s e r v i c e s  t o  p ro m o te d  r e u n i f i c a t i o n ,  
o r  i f  t h e  r e u n i f i c a t i o n  i s  n o t  i n  t h e  b e s t  i n t e r e s t  o f  t h e  
c h i l d ,  t o  e n s u r e  t h a t  t h e  c h i l d  i s  p l a c e d  i n  a s e c u r e ,  
p e r m a n e n t  home a s  e x p e d i t i o u s l y  a s  p o s s i b l e .



C I T I Z E N S ' REVIEW PANELS FOR PERMANENCY PLANNING  
SUMMARY OF A C T IV IT Y  

F i s c a l  Y e a r  94

T h e  L e g i s l a t u r e  a p p r o p r i a t e d  $ 1 2 5 ,0 0 0  f o r  FY94 f o r  t h e  
C i t i z e n s '  R e v ie w  P a n e l s ,  a p r o g r a m  t h a t  p r o v i d e s  f o r  e x t e r n a l  
r e v i e w s  o f  c h i l d r e n  i n  o u t - o f - h o m e  p la c e m e n t  i n  t h e  i n t e r e s t  o f  
d e t e r m i n i n g  a p e r m a n e n t  p l a c e m e n t .  P e rm a n e n t  p la c e m e n t  c o u ld  mean 
u n i f i c a t i o n  w i t h  f a m i l y ,  a d o p t i o n ,  e m a n c i p a t i o n ,  o r  e x t e n d e d  o u t -  
o f -h o m e  c a r e .

P l a n n i n g  f o r  i m p l e m e n t a t i o n  b e g a n  p r i o r  t o  t h e  b e g i n n in g  o f  
t h e  f i s c a l  y e a r .  I n f o r m a t i o n  f r o m  o t h e r  s t a t e s  was g a t h e r e d  and  
r e v ie w e d  t o  f i n d  p ro g ra m s  t h a t  c o u l d  be  t a i l o r e d  t o  f i t  A l a s k a ' s  
s i t u a t i o n .  T h e  f i n a l  p r o d u c t  u s e s  p a r t s  f ro m  s e v e r a l  s t a t e s .  The  
p ro g ra m  i s  i n  A n c h o ra g e  w h e re  h a l f  o f  t h e  c h i l d r e n  i n  o u t - o f - h o m e  
c a r e  r e s i d e .  I t  was d e s ig n e d  t o  be  a m o d e l p ro g ra m  so t h a t  
e x p a n s io n  c o u l d  more e a s i l y  o c c u r  s h o u ld  o t h e r  f u n d i n g  become  
a v a i l a b l e .  S i n c e  r e v i e w s  w i l l  t a k e  p l a c e  o n l y  i n  A n c h o r a g e ,  t h e  
a d m i n i s t r a t i v e  m em bers o f  t h e  s t a t e - w i d e  p a n e l  becam e an a d v i s o r y  
b o a r d .  T h i s  a v o id e d  t h e  n e c e s s i t y  o f  a p p o i n t i n g  l o c a l  p a n e l s  i n  
an a r e a  w h e re  c i t i z e n  r e v i e w s  w o u ld  n o t  t a k e  p l a c e  a n d  s a v e d  t i m e  
and e x p e n s e s  f o r  t r a v e l  o f  t h e  s t a t e - w i d e  p a n e l .

R o b e r l e y  W a ld r o n  s u p e r v i s e s  t h e  p r o g r a m .  The  G o v e r n o r 's  o f f i c e  was  
a s k e d  t o  a p p o i n t  t w e n t y  o r  m ore  c i t i z e n  p a n e l i s t s .  T w e n t y - o n e  
members w e r e  a p p o i n t e d  and c u r r e n t l y  t h e r e  a r e  15 a c t i v e  p a n e l i s t s .

T h e  p r o g r a m  h a s  p r o g r e s s e d  as  f o l l o w s :
*  T h e  a d v i s o r y  b o a r d  m e t  s e v e r a l  t i m e s  t o  p l a n  f o r  
i m p l e m e n t a t i o n .
*  A c o n t r a c t  was n e g o t i a t e d  w i t h  a s o c i a l  w o r k e r - a t t o r n e y  
t o  d e v i s e  p r o c e d u r e s ,  f o r m s ,  e t c .  t o  m e e t  a l l  s t a t e  and  
f e d e r a l  s t a n d a r d s .
*  T h e  l i s t  o f  p a n e l i s t s  was r e c e i v e d  f r o m  t h e  G o v e r n o r 's  
o f f i c e  on O c t o b e r  2 9 ,  1 9 9 3 .
*  An a d m i n i s t r a t i v e  a s s i s t a n t  a n d  s o c i a l  w o r k e r  I I I  w e r e  
h i r e d  i n  O c t o b e r ,  a s o c i a l  w o r k e r  I I  i n  N o v e m b er .
*  T r a i n i n g  o f  p a n e l i s t s  was a c c o m p l is h e d  i n  N ovem ber a n d
t h e  l i s t  o f  c h i l d r e n  t o  b e  r e v i e w e d  was r e c e i v e d .
*  S e v e n t e e n  c h i l d r e n  w e r e  r e v i e w e d  i n  D e c e m b e r .
*  T w e n t y - s i x  c h i l d r e n  h a v e  b e e n  r e f e r r e d  f o r  r e v i e w  i n  
J a n u a r y .

Comments f ro m  a l l  a s s o c i a t e d  p a r t i e s  r e g a r d i n g  t h e  p r o c e s s  
h a ve  b e e n  v e r y  f a v o r a b l e .  T h e  f o s t e r  p a r e n t s  a r e  p a r t i c u l a r l y  
p l e a s e d  t o  b e  i n c l u d e d .  S e v e r a l  c a l l s  h a v e  b e en  r e c e i v e d  f r o m  
p a r e n t s  a s k i n g  t h a t  t h e i r  c h i l d  be r e v i e w e d  by t h e  p a n e l  ( r e f e r r a l s  
a r e  r e c e i v e d  f ro m  t h e  c o u r t ) .

H e r e  i s  a s a m p le  s t a t e m e n t  f r o m  a f o s t e r  p a r e n t  r e g a r d i n g  h e r  
p a r t i c i p a t i o n  i n  t h e  r e v i e w  p r o c e s s :  " T h i s  i s  my f i r s t  o p p o r t u n i t y
t o  com m ent t o  t h e  r e v i e w  p r o c e s s .  One c o n c e r n  I  w o u ld  l i k e  t o
s h a r e  i s  t h e  v a l u e  o f  k e e p in g  t h e  f o s t e r  p a r e n t s  a p p r i s e d  o f  t h e



s t a t u s  o f  t h e  c a s e  p l a n .  ( C h i l d ' s  n am e) l i v e s  i n  o u r  hom e. She i s  
a member o f  o u r  f a m i l y  a t  t h i s  p o i n t  a n d  we l o v e  h e r .  We a r e  
c o n c e r n e d  a b o u t  h e r  and w o r k  t o  b e t t e r  h e r  f u t u r e  t h r o u g h  DFYS. We 
t h i n k  o f  f o s t e r  p a r e n t i n g  as  a te a m  e f f o r t  and  a p p r e c i a t e  b e in g  
i n c l u d e d  i n  d e c i s i o n s  t h a t  t o u c h  o u r  l i v e s  t o  t h e  c o r e . "

A S o c i a l  w o r k e r  w r o t e  i n  h e r  e v a l u a t i o n ,  " T h e  p a n e l  o p e n e d  up i n  my 
m in d  a p o t e n t i a l  r e s o u r c e  t o  f u r t h e r  e x p l o r e  f o r  t h i s  c h i l d . "

T h e  r e v i e w  p r o c e s s  i s  c o m p le x .  A g r e a t  d e a l  o f  t i m e  and  
e f f o r t  i s  s p e n t  i n  g a t h e r i n g  i n f o r m a t i o n  f ro m  t h e  D i v i s i o n  o f  
F a m i l y  an d  Y o u th  S e r v i c e s  (D F Y S ) f i l e s  a n d  p r e p a r e d  r e p o r t  f o r  t h e  
p a n e l i s t s .  A t  t i m e s  t h e  i n f o r m a t i o n  i s  i n c o m p l e t e  w h ic h  i s  a 
d e t e r r e n t  t o  a good  r e v i e w .  I t  t a k e s  a b o u t  t h r e e  h o u r s  t o  g a t h e r  
m a t e r i a l  a t  DFYS, a t  l e a s t  tw o  h o u r s  t o  w r i t e  a sum m ary  o f  t h e  
m a t e r i a l  t o  be  s e n t  t o  t h e  p a n e l s ,  a n d  t h e  a c t u a l  c i t i z e n s '  r e v i e w  
r e q u i r e s  a b o u t  o n e  an d  o n e - h a l f  h o u r s .  T h e  p a n e l i s t s  a n d  s t a f f  a r e  
e x t r e m e l y  c o n s c i e n t i o u s  a n d  t a k e  t h e i r  r e s p o n s i b i l i t i e s  v e r y  
s e r i o u s l y .

A t  t h e  en d  o f  t h e  f i s c a l  y e a r ,  OMB w i l l  r e v i e w  t h e  d a t a  f ro m  
t h e  e x t e r n a l  r e v i e w s  a n d  c o m p a re  w i t h  d a t a  f r o m  DFYS. A t  t h a t  
t i m e ,  i t  c a n  be  b e t t e r  d e t e r m i n e d  w h a t  e f f e c t  t h e  e x t e r n a l  r e v i e w s  
a r e  h a v i n g .  D u r i n g  t h e  s h o r t  p e r i o d  i n  o p e r a t i o n ,  t h e  s t a f f  and  
a d v i s o r y  b o a r d  h a v e  becom e c o n v i n c e d  t h a t  t h e  e x t e r n a l  r e v i e w  c o u l d  
r e p l a c e  some o f  t h e  r e v i e w s  c u r r e n t l y  d o n e  by  DFYS. T h e y  c u r r e n t l y  
h a v e  t h r e e  t y p e s  o f  r e v i e w s .  T h e  c i t i z e n  r e v i e w s  m e e t  t h e  f e d e r a l  
g u i d e l i n e s  and  c o u l d  r e p l a c e  t h o s e  r e v i e w s  r e q u i r e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  ( T i t l e  4 - E ) . I f  t h a t  s h o u l d  h a p p e n ,  t h e  f u n d i n g  
p r o v i d e d  b y  t h e  f e d e r a l  g o v e r n m e n t  s h o u l d  f o l l o w  t h e  r e v i e w .



§ 47.10.400 Welfare, Social Services & Institutions § 47.10.410
Sec. 47.10.400. C it iz e n s ’ r e v ie w  p a n e l fo r  p e rm a n e n c y  p la n ­

n in g . (a) There is created in  the D epartm en t o f A dm in is tra t io n  the 
C itizen s' R ev iew  Pane l for P erm anency P lann ing . The s ta te  pane l 
co n s is ts o f f iv e  vo tin g  m embers appo in ted by the governor from  among 
p resen t m em bers o f loca l c it izen  re v iew  pane ls e s ta b lish ed  unde r AS 
47.10.420. The governor sh a ll appo in t a t  le a s t one vo tin g  s ta te  pane l 
m em ber from each ju d ic ia l d is tr ic t . The governor m ay not appoin t a 
person who h as com m itted a fe lony or v io la te d  AS 11.51.130 or a law  
w ith  s u b s ta n t ia l ly  s im ila r  e lem en ts. The panel a lso in c lu d e s the fo l­
low in g  fiv e  non vo tin g  m embers who se rve  ex officio or th e ir  designees: 
the  com m iss ioner o f h ea lth  and so c ia l se rv ice s , the d ire c to r o f the 
office o f p ub lic  advocacy, the a tto rn ey  gene ra l, the p ub lic  defender 
appo in ted unde r AS 18.85.030, and the  ch ie f ju s t ic e  o f the A la sk a  
Sup rem e Court.

(b) Appointed m embers o f the s ta te  pane l se rve a t the p leasu re  of 
the  governor fo r stagge red  te rm s o f th ree  yea rs or u n t i l th e ir  succes­
so rs a re  appoin ted.

(c) The vo tin g  m em bers o f tne s ta te  panel sh a ll e le c t from among 
the vo tin g  m em bers a ch a ir who s h a ll se rve  for one yea r. Three vo tin g  
m em bers o f the  s ta te  panel co n stitu te  a quo rum  for the  tran sa c tio n  of 
b u s in e ss . The pane l m ay not ta k e  o ffic ia l action w ith o u t the  a ff irm a ­
t iv e  vote o f a t le a s t th ree o f its  m embers.

(d) M em bers o f the sta te  panel are e n t it le d  to re im bu rsem en t for 
a c tu a l expenses necessary to perform  th e ir  d u tie s  as s ta te  panel m em ­
bers. The re im bu rsem en t m ay not exceed the am oun t o f per d iem  and 
expenses a u th o rize d  for boards and  com m issions un de r AS 39.20.180.

(e) The s ta te  pane l sh a ll m eet tw ice  a n n u a lly . M ee tin g s may ta k e  
p lace te lep hon ica lly .

(0 The s ta te  pane l may employ a program  coord ina to r who s h a ll 
se rv e  a t the p le a su re  o f the s ta te  pane l. The program  coord inato r s h a ll 
em p loy s ta f f  a s necessary to ca rry  ou t th e  program  coord inator's d u ­
tie s  under s ta te  pane l d ire c tiv e s and to provide c le r ic a l a ss is tan ce  to 
loca l pane ls. (§ 2 ch 117 SLA  1990)

Cross references. —  For terms of ini- f 7, ch. 117, SLA 1990 in the Temporary 
tial appointees to the review panel, see and Special Acts.

S ec . 47.10.410. D u t ie s  o f  th e  s ta te  p a n e l. The s ta te  pane l s h a ll
(1) by re g u la t io n  adopt po lic ie s and procedures to c a rry  ou t its  d u ­

t ie s  and to govern  the perform ance o f the d u tie s  o f the loca l pane ls 
e s ta b lish e d  u n de r AS 47.10.420;

(2) en su re  th a t loca l pane l m em bers rece ive  the m in im um  ie ve l of 
t r a in in g  n ecessa ry  to e ffe c t iv e ly  c a rry  out th e ir  du tie s ;
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1727 W ic k e r s h a m  Drive 

A n c h o r a g e ,  A la s k a  99307 
(907) 363-4302 

FAX  (907) 563-4504
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.A ngela  S a le rn o ,  ACSW

BOARD O f DIHECTORS

PRESIDENT
Eileen 1-ally, EdD, LCSW
Anchorage

PRESIDENT-ELECT 
M \ T a  Munson. LCSW 
JuncAU

VICE-PRESIDENT 
Tlierew Swedo. LCSW. BCD 
.Anchorage

SECRETARY
Melanie Modawell, LCSW
.Anchorage

TREASURER
Susan UBelle. ACBSW
Anchorage

NORTHERN REGION
Eva Yost-Kopac/, ACSW, BCD
Fairbanks

SOUTHCENTRAL REGION 
Payick Cunningham. DSW 
.Anchorage
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Don Sparrow, ACSW 
Anchorage
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Ketchikan
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Bethel
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Cece hspam. LCSW 
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STUDENT REPRESENTATIVE
Mao' loe Stasch
Fa irh an ks

March 8. 1994

Representative Cynthia Tochey  
State Capitol 
Room 104
Juneau. AK 99801-1182  

Dear Representative Toohey:

The Alaska Chapter National Association o f  Social Workers fully supports 
HB 468 which would provide for rhe continuation o f  the Citizen's Review  
Panel for permanency planning in AJaska. N A SW  strongly advocated for 
the development o f  tliis review board, and continues to urge it utilization as 
a proven method for enhancing the effectiveness o f  the child protection 
system. We believe that through this type o f  review. Alaskan children now  
growing up in out-of-hom e care will have a better chance at being reunited 
with their families, or in finding a permanent adoptive home.

Please feel free to call me with comments or questions,

Sincerelv,

y f > £

Angela M. Salerno. ACSW
Executive Director, NA SW  Alaska Chapter

L C r r e ^  d f -



A l a s k a  F o s t e r  P a r e n t  A s s o c i a t i o n
P.O. Dox 142135 

Anchorage, A laska 99514 
FRANK WASMER, President

F e b r u a r y  2 ? . ,  1994

The H o n o r a b le  C y n t h i a  T o o l  my  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O .  Box V ( M S 6 1 0 0 )
J u n e a u .  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e .

W e  o f  t h e  A l a s k a  F o s t e r  P a r e n t  A s s o c i a t i o n  w is h  to  e x p r e s s  
o u r  h e a r t f e l t  a p p r e c i a t i o n  t o r  y o u r  s p o n s o r s h i p  o f  HB 168  
e x t e n d i n g  t h e  t e r m i n a t i o n  d a t e  o f  C i t i z e n  R e v ie w  P a n e L s .  
T h i s  p r o c e s s  w i l l  go f a r  i n  r e s o l v i n g  c o n t i n u i n g  p r o b le m s  
f a c e d  b y  n e g l e c t e d  a n d  a b u s e d  c h i l d r e n  and t h e  c i t i z e n s  who 
v o l u n t e e r  a s  f o s t e r  p a r e n t s  t o  c a r e  f o r  th e m .

We s u p p o r t ,  w i t h o u t  q u a l i f i c a t i o n ,  t h e  e x t e r n a l  r e v i e w  
p r o c e s s  u n d e r  A l a s k a  s t a t u t e  4 7 . 1 0 . 4 0 U .

F r a n k  H. W asmer
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O F  FOSTER  
C A R E  REV1E

TS| NATIO NA L  
#  f l  A S S O C IA T IO N

C A R E  REVIEWERS

190 W. OSTEND STREET, SUITE 201 
BALTIMORE MARYLAND 21230 
1-800-368-0136

C o r i n n e  F .  D r i v e r  
E x e c u t i v e  D i r e c t o r  
98 O l d c h e s t e r  Road
E s s e x  F e l l s ,  NJ 0 7 0 2 1  
2 0 1 - 2 2 6 - 0 2 3 5

M a rc h  7 ,  1994

R e p r e s e n t a t i v e  C y n t h i a  T o o h e y  
S t a t e  C a p i t o l ,  Room 104  
J u n e a u ,  AK 9 9 8 0 1

R e: H B 4 6 8 - C i t i z e n  R e v ie w  P a n e l  f o r  P e rm a n e n c y  P l a n n i n g

D e a r  R e p r e s e n t a t i v e  T o o h e y :

I  am w r i t i n g  i n  s u p p o r t  o f  t h e  a b o v e  l e g i s l a t i o n  w h ic h  w o u ld  
e x t e n d  t h e  c u r r e n t  e x p i r a t i o n  o f  c i t i z e n  r e v i e w  l e g i s l a t i o n  
i n  A l a s k a  u n t i l  J u n e  3 0 ,  1 9 9 7 .  NAFCR o r i g i n a l l y  fu n d e d  a 
p i l o t  p r o j e c t  i n  A n c h o r a g e  i n  1 9 8 8 ,  a n d  W i l l i a m  H i t c h c o c k ,  
who s e r v e s  as  C h i l d r e n ' s  C o u r t  M a s t e r  i n  A n c h o r a g e ,  i s  
c u r r e n t l y  p r e s i d e n t  o f  NAFCR.

I t  i s  my u n d e r s t a n d i n g  t h a t  t h e  i m p l e m e n t a t i o n  o f  c i t i z e n  
r e v i e w  has  o n l y  j u s t  b e g u n  i n  A n c h o r a g e  i n  t h e  l a t t e r  p a r t  o f  
1 9 9 3 .  E x t e n d i n g  t h e  l i f e  o f  t h i s  l e g i s l a t i o n  w i l l  e n a b l e  
t h a t  p r o j e c t  t o  s e r v e  a s  a m o d e l  on w h ic h  f u r t h e r  d e c i s i o n s  
c a n  be made a b o u t  f u n d i n g ,  o r g a n i z a t i o n  a n d  s u p p o r t  f o r  a 
m o re  e x t e n s i v e  p r o g r a m  s t a t e w i d e .  I n  t h e  e x p e r i e n c e  o f  
NAFCR, s u c . i  m o d e l  o r  p i l o t  p ro g ra m s  o f t e n  s e r v e  as  t h e  
b l u e p r i n t  f o r  t h e  d e e i g n  o f  a s y s te m  t h a t  t r u l y  m e e ts  t h e  
i n d i v i d u a l  s t a t e ' s  n e e d s .

I n  some 24 s t a t e s  a c r o s s  t h e  c o u n t r y ,  c i t i z e n  r e v i e w  s y s te m s  
a r e  o p e r a t i n g  a t  e i t h e r  t h e  s t a t e  o r  l o c a l  l e v e l .  We b e l i e v e  
t h a t  s u c h  s y s te m s  a r e  c r i t i c a l l y  n e c e s s a r y  t o  i n s u r e  b o th  
b a l a n c e  an d  a c c o u n t a b i l i t y  i n  t h e  h a n d l i n g  o f  c h i l d r e n  i n  
f o s t e r  c a r e .  A l a s k a  h a s  a g r e a t  o p p o r t u n i t y  t o  b u i l d  i t s  
s y s te m  f r o m  t h e  b a s e  o f  k n o w le d g e  a l r e a d y  b e i n g  am assed  b y  
t h e  A n c h o r a g e  p r o g r a m .

S i n c e r e l y

c c :  W i l l i a m  D. H i t c h c o c k  
P r e s i d e n t  
NAFCR



C H U G A C H  E L E C T R IC
A S S O C I A T I O N ,  I N C

April 5, 1994

The Honorable Tim Kelly 
Alaska State Senate 
State Capitol, Room 101 
Juneau, AK 99801-1182

Dear Senator Kelly:

I am writing to request your support o f  House Bill 497, an Act relating to electric and telephone 
cooperatives, which was referred to the Senate State Affairs Committee and Senate Labor and 
Commerce Committee.

The Bill was introduced by Representative Joe Green on behalf o f  Chugach Electric Association  
and in effect is a housekeeping measure. It gives electric and telephone cooperatives the option 
o f  substituting the titles "Chairman" and "Vice-Chairman for the current statutorily required 
"President" and "Vice-President".

The titles "Chairman" and "Vice-Chairman" are more familiar to financial institutions the 
cooperatives will deal with in the future. H o u s e  B i l l  4 9 7  will assist cooperatives when they 
obtain financing by alleviating the misunderstanding which exists within the financial community 
with the current use o f  board officers titles.

I have attached the Chugach Position Paper for your information and should you have any 
questions about the legislation, w e are available for your calls.

Sincerely,

Eugene N. Bjomstad 
Acting General Manager

Enclosure: Chugach Position Paper

5601 Mini- -1 "*r“ r '*a ,* B 0 ^ 9 5 1 9  6300
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C H U G A C H  E L E C T R IC  A SSO C IA T IO N , INC.
A nchorage, A laska

C hugach Position on HB 497

Chugach Electric A ssociation. Inc. (Chugach) strongly supports passage o f  HB 497 that 
w ill allow  electric and telephone cooperatives to use the titles o f  "chairman" and "vice- 
chairman" for their top board officers. Under the current statute, the titles o f  President 
and vice-president arc required for these officers.

In the past, Chugach and other electric cooperatives around the nation relied solely on the 
Rural Electrification Administration (REA) to provide capital for the construction o f  
plant and other facilities. In recent years, the REA has decreased the amount o f  loan 
funds available to cooperatives, increased the interest rates for its loans, and forced the 
cooperatives to seek alternate financing.

In 1991, Chugach took advantage o f  legislation which allowed repayment o f  its REA  
debt prior to maturity without penalty, Chugach refinanced its REA debt through a 
public bond offering and became the first electric cooperative in the nation to sell bonds 
in the public market to replace REA debt. During the bond sale preparation Chugach's 
organizational structure was reviewed and scrutinized by a number o f  financiers and 
bond-rating agencies. Those organizations were confused with the board officers titles o f  
President and vice-president which are different than what they experience in their 
dealings with private corporations.

A s proposed, HB 497 offers electric and telephone cooperatives the option o f  changing  
board officers’ titles i f  they so desire, but does not require them to do so. At five pages, 
the bill appears lengthy to accom plish such a minor change. However, this length is 
necessary to m odify each o f  the individual references to the titles in the existing statutes, 
the bills only purpose.

Chugach believes that passage o f  HB 497 w ill allow  financiers and other financial 
institutions to better undet^tand the corporate structure o f  cooperatives and will allow  
Chugach and other cooperatives who must obtain financing from private sources to 
secure that financing at the lowest cost.



State Capitol
REPRESENTATIVE CYNTHIA TOOHEY Juneau, a k  99801-1182

DISTRICT 13

Alaska State Legislature

MEMORANDUM

TO: Senator Tim  Kelly, Chair
Senate Labor and Commerce Committee

FROM: Representative Cynthia Toohey CLSC*

DATE: A pril 7, 1994

RL: House B ill 468, An Act extending the termination date o f the
Citizen's Review Panel for Permanency Planning"

I respectfully request that, pending referral, the above-referenced b ill, 
I louse B ill 468, be scheduled for hearing in the Senate Labor and 
Commerce Committee at your earliest convenience.

Attached herewith is the b ill packet, including:

Sponsor statement 
DOA fiscal note (zero)
Additional back-up 
Statutes

I f  you have any questions, please contact me or Marveen at 465-6820. 
Thank you for your consideration o f this request.

OUlciul llusincss

INTERIM ADDRESS: 716 West 4th Avenue, Suite 330, Anchorage, 99501-2133
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R e p r e s e n t a t i v e  J o e  G r e e n

TO: Senator Tim Kelly, Chairman
Senate Labor & Commerce Committee

FR: Representative Joe Green n V /^

RE: HB 497

DATE: April 12, 1994

This is to request a hearing on I IB 497 "An Act relating to the titles 
that describe the two principal executive officers o f electric and 
telephone cooperatives."

HB 497 simply allows u tility  cooperatives to entitle their officers 
"president", "chairman" or "chairwoman". I have sponsored this bill 
at the request of the electrical utility that serves my district. As 
restricted by current statute the presiding officer o f their board of 
directors must assume the title "president".

Usually the president assumes the responsibility o f day-to-da\ 
operations. At the utility  in my district the day to-day manager is 
called the general manager. The problem is, in the financial markets 
a general manager receives litt'e  attention or respect.

This bill would allow, but not require, utilities to call the presiding 
officer o f their board a chairman or chairwoman, which is the 
common title for such a person in today's business world. While I IB 
497 may noi be the most important piece of legislation before your 
committee, it is important to the electrical u tility  that serves nearly 
one-half of the state's population and 1 would therefore appreciate 
having it considered.

Thank you.
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R e p r e s e n l a t i v e  J o e  G r e e n

Sponsor Statement 

I IB 497 "An act relating to electric and telephone cooperatives"

HB 497 simply allows utility cooperatives to entitle their officers 
"president" or "chairman".

P ro b le m : As restricted by current statute, the presiding officer of a 
utility board of directors must assume the title "president". Usually 
the president assumes the responsibility of day-to-day operations 
while a chairman or chairwoman presides over the board.

I have sponsored this bill at the request of the electrical cooperative 
that serves my district. At that utility, the day-to-day manager is 
called the general manager. The problem is, banks and other 
institutions with whom this person must deal pay little attention or 
respect lo someone with the title of general manager.

S o lu t io n :  This bill would allow, but not require, utilities to call the 
presiding officer of their board a chairman or chairwoman, which is 
the common title for such a position in today’s business world. This
would allow the day-to-day manager to be called a president. When
the president of the utility calls for an appointment, it is my belief 
that he or she will be better received than a general manager. This 
would serve the utility well and the 65,000 cooperative members 
would benefit.
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S T ' IATE COIj/IMjTTEE REPO l(~

DATE: 4/13/94 J FURTHER:

DATE TURNED INTO OFFICE:

L&C Committee considered HOUSE BILL NO. 468

"An Act extending the termination date of the Citizens’ Review Panel for Permanency Planning."

CS

and recommends:

[ ] replace w ith______

or [ ] adopt previous  CS

[ ] attaches amendment(s)

[ ] adopts_____________________

[ ] further referral to the

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

[ ] individual recommendations
NEW CISCAL NOTES 

Department Date Zero

Letter of Intent

[ ] same title 
) [ ] new title

[ ] technical 
title change 
(HB only)

J

Fiscal
PREVIOUS FISCAL NOTES 

Department , Date Zero Fiscal

Chair: Signature a n d  R e c o m m e n d a t i o n

( ) Appropnation No Fiscal Note

OTHER RECOMMENDATIONS:



A laska State Leg is la tu re
HOUSE OF REPRESENTATIVES

R E PR ESEN TA TIV E CYNTHIA T O O H E Y  state Capital
Juneau . A K  99801-1182

DISTRICT 13 
S P O N S O R  S T A T E M E N T

H O U S E  B IL L  46S

"A n  Act e x te n d in g  the  te rm in a t io n  d a te  ot‘ th e  C it iz en s ' Review 
Pane l fo r P e rm a n e n c y  P la n n in g ."

House  B i l l  4 6 8  wou ld  ex tend  the te rm inat ion date o f  the Cit izens '  R e v i ew  
Pane l f o r  P e rm anency  P lann ing  to 1997 .  Th is  w ou ld  be in acco rdance with 
the re commenda t ion  o f  the D iv i s i o n  o f  Leg is la t ive  Aud i t  wh ich  comp le ted  
an audit in S ep tem be r  o f  1993 .

The enab l ing  leg is la t ion had bi-par t isan suppo r t  and passed both the House  
and the Senate unan im ous ly  in 1990 .  It es tab l ished an ex te rna l  cit izens' 
rev iew  p rocess  in o r d e r  to ensure that ch i ld ren  do not langu ish  in o u t - o f ­
home p lacements ,  but rece ive the benef its o f  a pe rmanent  h ome .  The goa l  
o f  the act was to reunite ch i ld ren  with their f am i l i e s ,  but in those cases 
where reun i f ica t ion  was not  in the best interest o f  the ch i ld ,  the process 
wou ld  e xped i t i ou s ly  p lace  the ch i ld  in a secure ,  p e rmanen t  home .

D O A  o r i g i n a l l y  made a dec is ion  not to imp lemen t  the pane ls .  It has o n l y  
been in F Y 9 4 .  the yea r  the pane ls  are schedu led  to sunset, that D O A  is 
imp lemen t ing  p i lo t  pane ls  in Ancho rage ,  so there is not ye t  adequate 
in fo rm a t i on  to ana ly ze  the panels' e f fe c t iveness .  E x te rna l  cit izens' rev iews 
have been on -g o ing  as a m od e l  p ro jec t  o n ly  since m id -D e c em b e r  o f  1 993 .
A l th ough  func t iona l  f o r  ju s t  a shor t  per iod o f  t ime,  the pane l  submitted an 
annua l repo r t  to the leg is la tu re .

A cco rd in g  to the report ,  pub l i c  acceptance o f  the ex te rn a l  r ev iew  process 
has been exce l len t .  T h e  o f f i c e  has rece ived nume rou s  ca l l s  f r o m  parents 
request ing that their  ch i ld  be rev iewed  by the cit izens' r e v iew  panels.
Fos te r  parents have stated they appreciate be ing a part o f  the ex te rna l  
rev iew  prc ;ess. T he  o f f i c e  has been ab le to p ro v ide  assistance to Nat ive 
v i l l age  c ounc i l s  rega rd ing  s om e  p rocedures .

C it i zen  R e v i ew  Pane ls  are in ex istence in 24  states. It has been shown that 
not o n l y  can ch i ld ren  spend less t ime in o u t - o f - h om e  p lacements  but cost-  
sav ings can result.  Y o u r  suppor t  and c o - sp on so rsh ip  w o u ld  be appreciated .
There is a z e ro  f iscal note .

O ll lr iu l l5ii.Mnc.sN



F I S C A L  N O T E

STATE OF ALASKA
1994 LEGISLATIVE SESSION

N _1 _
Bn. \/ersion:___________________
(H) P ub lish  Date: 3/11/94

HR 468

Revisit n Data 
Titlo: 'An Act extending tho termination da ta  ol Iho 

Citizens' Roviow Panel for Permanency P'mning*______________
Sponsor:
Requestor:

Rep. Toohey
( H)  H e s

Oopi. Allotted: 
BRU.

_Componont:

Administration
Office of the Comm issioner
Perm anency Planning Board

COMPONENT SERIAL NO. 1888

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0" 0.0 0.0 0.0
0.0 0.0 0.0 0.0 o.o- 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.1 0.0 0.0 0.0 0.0
Tota l 0.0 0.0 0.0 0.0 0.0 0.0
E stim ato  of cu rren t year (FY94) co s t: none
POSmCNS:

1

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
A N A L Y S IS : (Attach a separate  page it necessary)

Prcparod by: 
Division:

Approved by Commissioner: 
Agency:

Roberley Waldron. Deputy Commissi tr P h o n e :  2 5 8 - 6 1 1 7  

D a t e :

Dato:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Offico Pag* i or t

(A*r H XUU

C A L

'E  C O P Y



FISCAL NOTE
STATE OF ALASKA
1994 LEGISLATIVE SESSION

3/10/97

No. I
Bill V ers ion : cssshb 497(CRAl.
(H) P ub lish  Date: 3/  16/ 9A___

Revision Oate:______________________________________
Tide: " O f f i c e r s  o f u t i l i t y  c o o p e r a t iv e s

Sponsor _  
Reauestor:

Ren. G reen
Reo. u re en

E x p e n d i t u r e s / R e v e n u e s :

Department Affected: Commerce anc Economic Development 
BRU: B oards and Com m issions_____________
Component: O c c u p a t io n a l l i c e n s in g _________

COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOQ
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0

j CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0

| TOTAL OPERATING 0 9 0 0 0 0

CAPITAL EXPENDITURES

I CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHT1A 0 0 0 0 0 0

I Cther 0 0 0 0 0 0
j TOTAL 0 0 0 0 0 0

5 0
POSITIONS

I FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page i necessary.)

VJendv M u ld e r , O f f i c e  o f  C om m iss ioner Prei 'ed by: _ _  ______________________________________________
CivtSk _  , .irtm ent of Commerce and Economic Dev.

Phone:
Date:

3/11/94

Approved by Commissionen Paul Fuhs________
Agency: Commerce and Economic Development Oate:

U j .
/ /

lLLl

Rev 11/93

PREPARER TO PROVIDE ALL DISTRIBUTION C O P E S  TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information caH the Governors Legislative Office

Page of_



FISCAL NOTE

Revision Date:__ 3/10/97_________ _________________
Title: " O f f i c e r s  o f u t i l i t y  c o o p e r a t iv e s

STATE OF ALASKA
1994 LEGISLATIVE SESSION

S p o n s o r
Requestor:

R e p .  G r e e n  

R e p .  G r e e n

NO. 1
Bill V ers ion : cssshb 497(ORAL
(H) P ub lish  Date: 3/16/94 _

Department Affected: Commerce and Economic Development
BRU: B oa rds and Com m issions_____________
Component: O c c u p a t io n a l l i c e n s in g _________

COMPONENT SERIAL NO.

Expenditures/Revenues:
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOQ
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 | 0 0 0 0 0

| CAPITAL EXPENDITURES 0 0 0 0 0 0

| CHANGE IN REVENUES ( ) 9 0 0 0 0 0

FUND SOURCE
100? Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proaram Receipts
1006 GF/MHTIA 
Oner

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL 0 0 0 0 0 0
Estimate of current year (FY 94) cost: $ _0 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page i necessary.)

Prepared by: 
Division:

Wendy M u ld e r , O f f i c e  o f  C om m iss ioner 
D epa rtm en t ..of Commerce and Econom ic D ev.

Phone:
Dale:

3/11/94

Approved by Commissioner Paul Fuhs
Agency: Commence and Economic Development Date:

z L Li fo.

Rov 11/33

PREPARER TO PROVIDE ALL DISTRIBUTION C O P E S  TO GOVERNOR’S LEGISLATIVE OFFICE
For further oistnbution information caH the Governor's Legislative Office

Page of__



N _L

Revisit n D a t e : _________________________________________________ Oopt. Aiiactod: Administra'ion_____________
Title: *An Act extending the termination date  ot the BRU Office of the Commissioner

Citizens' Review Panel for Permanency Planning'___________________Component: Permanency Planning Board
Sponsor Rep. Toohey______________________________________ ___________________________
Requestor: (H) Hes_________________________________________ COMPONENT SERIAL NO. 1888

F I S C A L

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Expenditures/Revenues______________________________________ (Thousands ol Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY90 FY99 FY00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPfvENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 o.o- 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0- 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 oood 0.0

N O T E  B n‘ '/ersion
HB 468

(H) P ub lish  Date: 3/11/94

CAPITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 I 0.0 0.0

CHANGE IN REVENUES{ ) 0.0 I 0.0 0.0 I 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
Tota l 0.0 0.0 0.0 0.0 0.0 0.0
E stim ate of cu rren t year (FY94) cost: none
P O S m O N S :

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 ! o 0 0 0
A N A L Y SIS : (Attacn a separa te  page it necessary)

Prepared by: Roberley Waldron. Deputy Commissioner
Division: Commissioner's Office

P h o n e :  2 5 8 - 6 1 1 7  

D a t e :

Approvod by Commissioner: 
Agency: __________

Nancv Boar Users
Administration \

Date:

CfpPIESPREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
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an THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Amended: 3/28/94 
Offered: 3/16/94

Sponsor(s): REPRESENTATIVE GREEN

A B IL L  

FO R  AN ACT ENT ITLED  

"Ah Act relating to the titles that describe the two principal executive officers 

o f  electric and telephone cooperatives."
!

BE IT ENACTED  BY  T H E  LEG IS LA TU RE  O F  T H E  STATE OF  ALASKA :
!

* Section 1. AS 10.25.200 is amended to read:

Sec. 10.25.200. OFFICERS. The officers of a cooperative are a president, 

; (  chairwoman, or chai rman , a vice-president^ vice chairwoman, o r  vice-chairman, 
a secretary! and a treasurer. The officers shall be elected annually by the board of 

directors from among its members. When a person holding an office ceases to be a 

director, that person ceases to hold office. The offices of secretary and of treasurer 

may be held by the same person. The board of directors may elect or appoint such 

other officers, agents, or employees as it considers necessary or advisable and shall 

prescribe their powers uid duties. An officer may be removed from office and a 

successor elecred in the manner prescribed in the bylaws.

* Sec. 2. AS 10.25.210 is amended to read:

HB0497d -1- CSSSHB 497(CRA)(title am)
.Vow T r x r .  ' J n a e r l l r . - J t i  I  D E L E T E D  T E X T  B R A C K E T E D  I

C O M M I T T E E  C O P Y

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 497(CRA)(title am)
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Sec. 10.25.210. AMENDMENT OF ARTICLES OF INCORPORATION. A 

cooperative may amend its articles of incorporation as follows, except that it may 

change the location of its principal office in the manner set out in AS 10.25.230:

(1) the proposed amendment shall be presented to a meeting of the 

members, or district delegates and the notice of the meeting must set out or have 

attached to it the proposed amendment;

(2) if the proposed amendment, with any changes, is approved by the 

affirmative vo;e of not less than two-thirds of those members, or district delegates 

voting on it, the president, chairwoman, chairman. [OR] vice-president, vice- 
chairwoman. o r  vice-chairman, shall execute and acknowledge articles of amendment 

on behalf of the cooperative and the secretary shall affix and attest to the seal of the 

cooperative.

* Sec. 3 . AS 10.25.220(b) is amended to read:

(b) The president, chairwoman, cha i rman . [OR] vice-president, vice­
chairwoman. o r  vice-chairman executing the articles of amendment shall make and 

annex to them an affidavit staung that the provisions of this section regarding die 

amendment were complied with.

* Sec. 4 . AS 10.25.230 is amended to read:

Sec. 10.25.230. CHANGE OF LOCATION OF PRINCIPAL OFFICE. A 

cooperative may, upon authorization of its board of directors or its members, change 

the location of its principal office by filing a certificate reciting the change of principal 

office, executed and acknowledged by its president, chai rwoman, chairman. [OR] 

vice-president, vice-chairwoman, o r  vice-chairman, under its seal, attested by its 

secretary, in the office of the commissioner.

* Sec. 5. AS 10.25.240(a) is amended to read:

(a) Except as provided in (b) of this section, one or more cooperatives, each 

designated in this section as "merging cooperative," may merge into another 

cooperative, designated in this section as "surviving cooperative," by complying with 

the following requirements:

(1) the proposition for the merger of the merging cooperatives into the 

surviving cooperative and proposed articles of merger shall be submitted to the

CSSSHB 497(CRA)(tit!c am) IIB0497d
>■*> ~»x: '-r.nnri i r . v z  [DELETED TEXT EEACXETEE!



members of each merging cooperative and of the surviving cooperative; the notice 

shall have attached to it a copy of the proposed ardcles of merger,

(2) if the proposed merger and the proposed articles of merger, with 

any amendments, are approved by the affirmative vote of not less than two-thirds of 

those members of each cooperative voting on them, articles of merger in the form 

approved shall be executed and acknowledged on behalf of each cooperative by its 

president, chairwoman, chairman, [OR] vice-president, vice-chairwoman, o r  vice- 
chairman. and its seal shall be affixed by its secretary.

* Sec. 6. AS 10.25.250(c) is amended to read:

(c) The president, chairwoman, chairman. [OR] vice-president, vice­
chairwoman. o r  vice-chairman, of each cooperative shall make and annex to the 

articles an affidavit stating that the provisions of this section regarding the articles 

were complied with by the cooperative.

* Sec. 7. AS 10.25.260 is amended to read:

Sec. 10.25.260. CONSOLIDATION. Two or more cooperatives, designated 

in this section as "consolidating cooperative," may consolidate into a new cooperative, 

designated in this section as the "new cooperative," by complying with the following 

requirements:

(1) the proposition for the consolidation into the new cooperative and 

proposed articles of consolidation shall be submitted to the members of each 

consolidating cooperative; the notice shall have attached to it a copy of the proposed 

articles of consolidation;

(2) if the proposed consolidation and the proposed articles of 

consolidation, with any amendments, are approved by the affirmative vote of not less 

than two-thirds of those members of each consolidating cooperative voting on them, 

articles of consolidation in the form approved shall be executed and acknowledged on 

behalf of each consolidating cooperative by its president, chairwoman, chairman, 
[OR] vice-president, vice-chairwoman, or vice-chairman, and its seal shall be affixed 

and attested by its secretary.

* Sec. 8. AS 10.25.270(c) is amended to read:

(c) The president, ch a i r  roman, chairman, [OR1 vice-president, vice-
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chairwoman, o r  vice-chairman, of each consolidating cooperative executing tne 

articles of consolidation shall make and annex to the articles an affidavit stating that 

the provisions of this section regarding the articles were complied with by the 

cooperative.

* Sec. 9. AS 10.25.290(c) is amended to read:

(c) If the proposition for the conversion of the corporation into a cooperative 

and the proposed articles of conversion, with any amendments, are approved by the 

affirmative vote of not less than two-thirds of those members of the corporation voting 

on them or, if the corporation is a stock corporation, by the affirmative vote of the

10 holders of not less than two-thirds of those shares of the capital stock of the

11 corporation represented at the meeting and voting on them, or, in the case of a
•j

12 corporation having no members and no shares of its capital stock outstanding, by the

13 affirmative vote of not less than two-thirds of its incorporators, articles of conversion

14 in the form approved shall be executed and acknowledged on behalf of the corporation

15 by its president, chairwoman, chairman. [OR] vice-president, vice-chairwoman, o r
16 vice-chairman, and its seal shall be affixed a r i  attested by its secretary.

17 * Sec. 10. AS 10.25.300(c) is amended to read:

18 (c) The president, chairwoman, chairman. [OR] vice-president, vice-
19 chai rwoman, o r  vice-chairman execuung the articles of conversion shall make and

20 annex to it an affidavit stating that the provisions of this section were complied with

21 regarding the articles. The articles of conversion are the articles of incorporation of the

22 cooperative.

23 * Sec. 11. AS 10.25.320(d) is amended to read:

24 (d) Upon approval, a certificate of election to dissolve, hereafter designated the

25 "certificate," executed and acknowledged on behalf of the cooperative by its president.,

26 chairwoman, chairman. [OR] vice-president, vice-chairwoman, o r  vice-chairman.
[

27 under its seal, attested by its secretary, shall be submitted to the commissioner for

28 filing together with an affidavit by the officer executing the certificate stating thai the

29 statements in the certificate are true. The certificate must state the name of the

30 cooperative, the address of its principal office, and that the members of the cooperative
I

31 have voted to dissolve the cooperative.
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* Sec. 1 2 . AS 10.25.350 is amended to read:

Sec. 10.25.350. TERMINATION OF COOPERATIVE AFFAIRS. The board 

of directors shall wind up and setde the affairs of the cooperative, collect sums owing 

to it, liquidate its property and assets, pay and discharge its debts, obligations and 

liabilities, other than those to patrons arising by reason of their patronage, and do all 

other things required to wind up its business. After paying or discharging or 

adequately providing for the payment or discharge of all its debts, obligations and 

liabilities, other than those to patrons arising by reason of their patronage, the directors 

shall distribute remaining sums, first, to patrons for the pro rata return of ail amounts 

standing to their credit by reason of their patronage, and second, to members for the 

pro rata repayment of membership fees. Sums then remaining shall be distributed 

among its members and former members in proportion to their patronage, except to the 

extent participation in the distribution has been legally waived. The board of directors 

shall thereupon authorize the execution of articles of dissolution. The president, 

chairwoman, chairman. [OR] vice-president, vice-chairwoman, o r  vice-chairman, 
shall execute and acknowledge articles of dissolution on behalf of the cooperative and 

the secretary shall affix and attest to the seal.

* Sec. 1 3 . AS 10.25.360(b) is amended to read:

(b) The president, chairwoman, chairman. [OR] vice-president, vice- 
chairwoman. o r  vice-chairman executing the articles of dissolution shall make and 

annex to the articles an affidavit stating that the statements contained in the articles are 
true.

* Sec. 1 4 . AS 10.25.480 is amended to read:

Sec. 10.25.480. EXECUTION AND FILING OF STATEMENT. The 

statement of change of office or agent shall be executed by the cooperative by its 

president, chairwoman, chairman, [OR) vice-president, vice-chairwoman, o r  vice- 
cha i rman, verified by the person executing the statement, and directed to the 

commissioner. If the commissioner finds that the statement conforms to this chapter, 

the commissioner shall file it in the commissioner’s office. Upon the filing, the change 

of address of the registered office, and the appointment of the registered agent, or both, 

as the case may be. is effective.
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