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S P O N S O R  S T A T E M E N T

HB 277 requires the state and municipalities to indemnify public employees 
who are sued for acts or omissions occurring during the performance and 
within the scope of the employee's Job. 1110 statute would NOT require 
employers to indemnify an employee for acts of intentional or willful 
misconduct or to pay an award of punitive damages.
The bill is based on the current state policy for defense and Indemnification of 
state employees. A copy of tills policy is attached, along with a memorandum 
from the Attorney General’s Office explaining the policy reasons why 
Indemnification of public employees is a good idea. In addition to enumerating 
the benefits to the employer of Indemnification, the Department of Law 
explanation points out the "widely felt" belief "that where an employee acting in 
good faith injures a person within the performance and scope of employment, 
the employer should Indemnify the employee." This bill will codify this policy, 
extend it to borough, municipal and city employees, and provide them with the 
same protections in statute as currently extended to our university employees 
and our teachers.
HB 277 is currently supported by the Alaska Peace Officers Association, The 
Association of Chiefs of Police and the Municipality of Anchorage.
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M E M O R A N D U M
DATE: April 12. 1994
TO: Senator Tim Kelly. Chairman

Senate Labor & Commerce Committee
FROM: Representative Brian Portei?1-'  ̂w . ,,____.
RE: MB 277 - Indemnification of Public Employees

If at all possible. 1 am asking you to waive the Senate Labor & Commerce 
Committee referral on this proposed legislation as it did not receive a Labor & 
Commerce referral in (he House and, in addition, has had live previous 
committee hearings.
The legislation would require public employers to indemnify employees who are 
sued for acts or omissions occurring during the performance and within the 
scope of the employee's duty. An employer would not be obligated to indemnify 
an employee for nets of intentional or willful misconduct.
The standards for indemnification set in HB 277 are those currently used, as a 
matter of policy, by the Department of Law when determining whether to 
indemnify public employees. By codifying existing practice. HB 277 eliminates 
the concerns that many public employees feel about whether their employers 
will support them in court if they are sued, yet does so in a way that protects 
public employers against paying for employee misconduct. This bill will codify 
this policy, extend it to borough, municipal and city employees, and provide 
these employees with the same protections in statute as currently extended to 
our university employees and our teachers.
House Bill 277 is supported by the Alaska Police Officers Association, the 
Association of Chiefs of Police, the Municipality of Anchorage and Anchorage Telephone Utility.
In the event you are unable to waive the Senate Labor & Commerce Committee 
referral, would you please schedule this bill for a hearing, pending referral from 
the Senate State Affiars Committee as soon as possible. I believe all of the 
necessary documentation is attached.



I 14.12.090 A l a s k a  S t a t u t m 5 14.12.115

Sec. 14.12.090. Oath. School board members, before ta k in g  office, 
sh a ll take and sign the following oath or a ffi.m ation : " I do solemnly 
swear (or affirm) that I w ill support and defend the Constitu tion of the 
United States and the Constitution of the State of A la ska  and th a t I 
w ill honestly, fa ith fu lly , and impartially d ischarge my du tie s as a 
school board member to the best of my ab ility ." (§ 1 ch 98 SLA 1966)

NOTES TO DECISIONS

S taled  in Tuniey v. Municipality of An­
chorage Sch. Dint., 6)7 P.24 490 (Alaska 
1980).

See. 14.12.100. Application . AS 14.12.010 — 14.12.100 apply to 
home ru le and general law municipalities. (§ 1 ch 98 SLA 1966)

R evlsor’s notes. — In 1968 the word 
'may* was deleted before the word 'ap­

ply” to correct a manifest error in the orig­
inal publication of this section.

Sec. 14.12.110. S ing le body as a ssem b ly  a n d  sch o o l b o a rd . 
Notw ithstanding the provisions of this chapter or other law , a sing le 
body may serve as both the assembly and school board in  the manner 
provided for th ird class boroughs under AS 29.20.300(b), i f

(1) an ordinance for that purpose is approved by the assem b ly and 
ra tified  by a referendum of a majority of the qua lified  borough voters 
voting on the question at a regular or special election; and

(2) the public school population w ithin the borough is  500 pupils or 
leas. (§ 1 ch 214 SLA 1970; am § 28 ch 74 SLA 1985)

Sec. 14.12.115. Indem nification . A school board sh a ll insure or 
indemnify and protect the board, any member o f the board, or any 
agent, employee, teacher, student teacher, officer, or member of the 
supervisory or administrative staff of the school d is tr ic t aga in s t fin an ­
cia l loss and expense, including reasonable legal fees and costs a r is in g  
out o f any cla im , demund, su it or judgment by reason of a lleged neg li­
gence, alleged vitia tion of civil rights or alleged w rongfu l act re su lt­
ing in death or bodily in jury to any person or accidental damage to or 
destruction o f property, inside or outside the school prem ises, i f  the 
board member, agent, employee, teacher, student teacher, officer, or 
member of the supervisory or adm inistrative staff, a t the tim e of the 
occurrence, was acting under the direction o f the school board w ith in  
the course or scope of the duties of the board member, agent, em­
ployee, teacher, student teacher, officer, or member o f the supervisory 
or adm in istra tive staff. (5 2 ch 148 SLA 1978)
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§ 14.40.175 E ducation 5 14.40.175

Cross reference*. — For definition of related to sex-based discrimination, see
university receipts, see AS 14.40.491; for 
provisions related to the transfer of land 
from the commissioner of natural re­
sources to the board of regents, see i i  1-3 
and 7-9, ch. 22, SLA 1983, in the Tempo­
rary and Special Acta; for duties of board

AS 14.18.080.
Legislative history reports. — For 

letter of intent on ch. 46, SLA 1977 
(HCSSB 261), aee 1977 House Journal, p. 
1019.

NOTES TO DECISIONS

Applied in University of Alaska v. Na- Cited ii 
tional Aircraft. < easing, Ltd., 536 P.2d 121 1255 (D. t
(Alaska 1975); McGrath v. University of Pub. Em,
Alaska, 813 P.2d 1370 (Alaska 1991). (Alaska 1'

Stated in State v. University of Alaska,
624 P.2d 807 (Alaska 1981).

fie v. O’Neill, 336 P. Supp. 
s 1972); Carter v. Alaska 
ea Asa’n, 663 P.2d 916

Collateral references. — Regulation 
as to fraternities and similar associations 
connected with educational institution. 10 
ALR3d 389.

Student organization registration state­
ment, filed with public 6choo! or slate uni­
versity or college, as open to inspection by 
public. 37 ALR3d 1311.

Liability of college or university to stu­
dent enrolled in course of instruction ter­
minated prior to completion. 51 ALR3d 
1003.

Validity of regulation of college or uni­
versity denying or restricting right of stu­
dent to receive visitors in dormitor, 78 
ALR3d 1109.

See. 14.40.175. In d em n if ic a t io n . The Board of Regents sha ll in ­
sure or indemnify and protect the Board of Regents, any member of 
the Board of Regents, or any agen t or employee of the Un iversity of 
A laska or of the Board of Regents against financial loss and expense, 
including reasonable lega l fees and costs arising out of any claim , 
demand, su it , or judgm ent by reason of alleged negligence, alleged 
violation of c iv il righ ts, or a lleged  wrongful act resu lting in death or 
bodily in ju ry to any person or accidental damage to or destruction of 
property, inside or outside the un iversity premises, i f  the Board of 
Regents member, agent or employee, at the time of the occurrence, 
was acting under the d irection o f the Board of Regents w ith in the 
course or scope of the du tie s o f the member, agent, or employee. (5 3 
ch 148 SLA 1978)

Collateral reference*. — Modem fla­
tus of doctrine of sovereign immunity as 
applied to public schools and institutions 
of higher learning. 33 ALR3d 703.

Tort liability of public schools and insti* 
tutions of higher teaming for accident oc­
curring during school athletic event*. 35 
ALR3d 725.

Tort liability of public schools and insti- 
tutions of higher learning for injuries 
caused by act* of fellow student*. 36 
ALR3d 330.

Tort liability of public schools and insti-

tutions of higher learning for accidents oc­
curring in physical education classes. 36 
ALR3d 361.

Tort liability of public schools and insti­
tutions of higher learning for accident* oc­
curring during uk of premise* tnd equip­
ment for other than school pu.poeea. 37 
ALR3d 712.

Tort liability of public schools and insti- 
tutions of higher learning for injuries dua 
to condition of grounds, walks, and play, 
grounds. 37 ALB3d 738.

Immunity of (rivals schools tnd insti.
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FIS C A L NO TE
o

•Public employers dotonding and indemnifying 

public employees...within scopo ol employment...*_____________

Expenditures/Revenues

D*pc An*d*d: 
BRU
Compononl:

BILL NO. CSHB 277 (Jud)
Administration
PorsoonotO£EO
PereonneLOEEO

COMPONENT SERIAL NO.

(Thousands of Dollars)
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ANALYSIS: (Attach a soparato pago il necessary)

Froparod by: 
Division:

Kovin Rilchio, Director
PorsonnolOEEO t

Phono: 465-4430 
Date:

Approvod by Comm'asioncr: 
Agency:

Nancy Bear Useri Date:
________ A d m in is t r a t io n ______________
PREPARER TO PROVIDE ALL DtSTRIBlTnoft COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPUES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 | 0.0 |

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 1 0.0 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Malch 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipls 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 c.o 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 • 0.0
Total 0.0 0.0 0.0 0.0 0.0 0.0
Estimate ol current year (FY94) cost: none
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Pig* t«M



FIS C A L  N O T E
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1994 L E G ISL A T IV E  SESSION
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Revision Date:    Departinent Affected: Administration

Tide: ‘ Public employees defending and indemnifying pubfc_________  BRU: Risk Management__________

employees . . .  within scope of employment___‘__________________  Component Risk Management

Sponsor. Porter___________________________________________ ____________________________________

Requestor. (K) JUD________________________________________  COMPONENT SERIAL NO. _71____

EXPENDITURES/REVENUES: (Thousands ol Dotkus)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FYOO

PERSONAL SERVICES

T R A V a

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

| CHANGE N REVENUES ( ) 0 0 0 | 0 0 0
FUNDING SOURCE ______________________________________ (Thousands ol Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0 0 0 0 I 0 0

Estim ate o f any current year (FY 94) co s t $_0 

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

The Division of Risk Management as a mailer of policy, already practices the defense and indemnity provisions now being committed to statute.

Prepared by; Brad Thompson, Director w V. 1 Phone: 465-2180
Division: Risk Management A Dale:

Aporovod by Commissioner Nancy Bear Usera | A . /  ,
Agency: Department ol Administration V m / — Date: ^ o / f /

Rev 01/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furdier distribution information cal the Governor's Legislative Office
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S r 'ATE C O M M I T T E E  R E P O F

DATE TURNED INTO OFFICE:

D A TE: 4 /1 3 /9 4  FU R TH E R : Ju d ic ia ry

L&C Committee considered CS FOR HOUSE BILL NO. 277(JUD)

'public^ HB 277 INDEMNIFICATION OF PUBLIC EMPLOYEES 
employment

and recommends:
'L/freplace with ^  CS
or [ ] adopt previous CS
[ ] attaches amendment(s)

[ ] adopts__________________
[ ] further referral to th e____

[ ] do pass 
[ ] do not pass 
[ ] no recommendation 
y c I individual recommendations
NEW FISCAL NOTES

Department Date Zero

Letter of Intent

Fiscal

same title ( ) [ j new title
[ ] technical 
title change 
(HB only)

J

PREVIOUSjnSCAL NOTES
Date Zero Fiscal

p.$/4 ./ftfrk. /Hi*. ' J ^  f a t
p .a .A  f k w■ ' • 7 "

[ ] Appropnation No Fiscal Noie

DO PASS:

-  y L

C h air: S ig n a tu re  a n d  R eco m m en d a tio n
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A M E N D M E N T

OFFERED IN THE SENATE 
TO: CSHB 277(JUD)

Page 5, after line 13:
Insen a new bill section to read:

"* Sec. 2. This Act applies only to claims and actions that arise on or after the effective 
date of this Act."
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CS FOR HOUSE BILL NO. 277(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
EIGHTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  H O U SE  JU D IC IA R Y  C O M M IT T E E

O ffe re d :
R e fe rre d :

S p o n s o r s ) :  R E P R E S E N T A T IV E  P O R T E R

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to public employers defending and indemnifying public employees 
and former public employees with respect to claims arising out of conduct that 
is within the scope of employment."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39 is amended by adding a new chapter to read:
CHAPTER 55. DEFENSE AND INDEMNIFICATION OF 

PUBLIC EMPLOYEES.
Sec. 39.55.010. PUBLIC EMPLOYER’S DUTY TO PROVIDE DEFENSE,

(a) Except as otherwise provided in this chapter, a public employer shall provide legal 
defense of civil claims against, and pay settlements and judgments including attorney 
fees and costs entered against, a public employee when the claims, settlements, oc 
judgments are based on acts or omissions that occurred during the course and within 
the scope of the employee’s employment with the public employer.

(b) A public employer does not have an obligation to defend or indemnify if
CSHB 277CJUD)
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(1) acts or omissions at issue were a result of gross negligence or 
intentional or wilful misconduct on the pan of the employee; however, a public 
employer may not, based solely on an allegation of gross negligence or intentional or 
wilful misconduct made by a party other than the public employer, withhold legal 
defense in a civil action;

(2) claim or action involves a disciplinary, administrative, or criminal 
matter brought against the employee or is an appeal from a disciplinary, administrative, 
or criminal action;

(3) civil claim or action is based on conduct for which the employee 
has been convicted of a criminal offense or terminated from employment by the public 
employer, or

(4) public employee settled or compromised the claim or action before 
requesting the public employer to provide legal defense or indemnification or while 
a request for defense was pending.

(c) This chapter does not apply if a collective bargaining agreement that covers 
the employee includes a provision for defense and indemnification, in which case the 
terms of the collective bargaining agreement apply.

(d) A public employer does not have an obligation to pay an award for 
punitive damages against an employee.

(e) A public employer may adopt an internal policy or enter into an agreement 
with an employee that requires the employer to defend or indemnify the employee or 
pay punitive damages in circumstances in which the employer would not otherwise 
have an obligation to do so.

(0 Defense or indemnification provided to a public employee under this 
chapter does not constitute a waiver, limitation, or expansion of sovereign immunity 
or of other immunity.

(g) A public employer that is obligated to provide legal defense under this 
chapter shall, through its designated legal counsel, provide legal services to the 
employee. The public employer has the right to determine which attorney shall 
represent the employee.

the

CSHB 277CJUD)
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(h) This chapter applies to a former employee to the same extent as a current 
employee.

Sec. 39.55.020. EMPLOYEE’S DUTIES WHEN REQUESTING DEFENSE 
AND INDEMNIFICATION, (a; A public employer’s obligation to defend and 
indemnify an employee under this chapter arises only if

(1) the employee notifies the public employer in writing, in the manner 
required by the employer, within 10 days after receipt of a claim, demand, or suit, 
unless there is good cause for the employee’s failure to provide timely or proper notice 
and the employer has not been materially prejudiced; and

(2) the employee makes a good faith effort to cooperate in the defense 
and resolution of the claim or action.

(b) An employee for whom a public employer has provided legal defense 
under this chapter or who has a request for the provision of legal defense pending may 
not settle the claim brought against the employee unless the public employer approves 
the settlement.

(c) An employer who has provided legal defense and indemnification may 
settle a claim or action without the consent of the employee so long as the settlement 
resolves all the outstanding claims against the employee.

Sec. 39.55.030. EMPLOYEE’S RIGHTS WHEN EMPLOYER REFUSES TO 
PROVIDE LEGAL DEFENSE, (a) If a public employer refuses to provide legal 
defense for an employee, the employer shall provide the employee with written notice 
of this decision within 60 days after receiving a request for legal defense from the 
employee or service of the summons and complaint on the employee, whichever is 
later. The notice must include a copy of this chapter.

(b) An employee whose employer refuses to provide legal defense under this 
chapter may file an action for declaratory relief in superior court if the employee wants 
the employer to provide legal defense. The employee must file the action for 
declaratory relief within 30 days after the employee received a written notice of refusal 
to defend from the employer.

(c) If an employee who has been denied legal defense settles the claim or 
action without filing a declaratory relief action under (b) of this section, the employee

CSHB 277CJUD)
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waives any right to defense or indemnification. If the employee files a declaratory 
relief action under (b) of this section, the employee may settle the claim for a 
reasonable amount without the employer’s consent

(d) If an employee prevails in a declaratory relief action against the employer, 
the employee may bring an action for indemnification no later than one year after the 
final judgment in the declaratory relief action or final judgment or dismissal of the 
underlying action, whichever is later.

Sec. 39.55.040. DEFENSE WITH RESERVATION OF RIGHTS; DENIAL OF 
INDEMNIFICATION; EMPLOYEE LIABILITY FOR EXPENSES, (a) A public 
employer may undertake the defense of an employee under this chapter while 
contesting the obligation to indemnify the employee, either partially or fully. A public 
employer that offers a defense with a reservation of rights to an employee, may 
provide legal defense and place limitations on its agreement to indemnify an employee 
pending the outcome of the case.

(b) If an employer denies indemnification or offers a defense with a 
reservation of rights to an employee, the employer shall provide written notice to the 
employee. The notice must include the reason for the denial or reservation of rights 
and a copy of this chapter.

(c) If a final judgment is entered against an employee in a claim or action in 
which the employer provided a legal defense and the employer agrees to only partially 
indemnify the employee or denies indemnification entirely, the employee may bring 
an action for indemnification against the employer not later than one year after the 
entry of the final judgment against the employee.

(d) A public employer who has defended an employee may bring an action 
against the employee for expenses incurred in the defense if the trier of fact found that 
the employee’s conduct was not within the course or scope of employment. The action 
for expenses under this subsection must be brought not later than one year after the 
execution of a written agreement settling the underlying claim or action or entry of 
final judgment in (he action.

Sec. 39-55.100. DEFINITIONS. In this chapter,
(1) "employee" or "public employee" means a person who performs a

CSHB 277(JUD)



service for wages or othef\remuneration under a direct contract of hire, written ow wra l ,  

express’ Ŵitfpiied, for/a public employer and includes a member of a board or 
commission establijhed. by the employer, "employee" or "public employee" docs not 
include-arriTulependent contractor,

(2) "employer" or "public employer" means the state, a public or 
quasi-public corporation or authority established by state law, and a political 
subdivision of the state including a municipality and a public or quasi-public 
corporation established by a municipality; however, "employer" or "public employer" 
does not include the University of Alaska, a municipal school district, or a rural 
educational attendance area;

(3) "settlement" means the execution of a written agreement settling the 
claim or action that gave rise to the employer’s obligation to defend or indemnify the 
public employee.

CSHB 277CJUD)





D e a r  L e g  i s l e  t o r s ,
The Board o f “Pharmacy has a termination date of June 30, 
1993. Legislation (MB110) was introduced earlier in this 
session to prevent our sunsetting, however the omnibus 
approach has been slow. The committee which reviewed the 
regulatory boards acknowledged the Board of Pharmacy’s se lf -  
sufficiency and recommended its renewal. HB 294 is now 
before you to ensure that the Board of Pharmacy continues 
i ts  charge of protecting the public.

A recent example that il lustrates the importance of Boards 
of Pharmacy occurred in the state of Washington in 1991. 
Tylenol capsules were adulterated with cyanide which killed 
several people. The Board of Pharmacy quickly embargoed a l l  
Tylenol products. This swift action was nationally 
recognized as a life-saving rnanuever.

Fortunately, emergencies rareiy occur. The use of 
medication, on the other hand, frequently occurs. The
Board of Pharmacy protects the public by examining license 
applicants to ensure that they are qualified to practice 
pharmacy. We inspect pharmacies to ensure compliance with 
state and federal law. Current statutes and regulations 
that govern pharmacy in Alaska are woofully out-of-date and 
are being rewritten. This revision wil l  address specific 
deficiencies in the law as well as enable the 3oard to 
regulate the rapidly changing role that pharmacy w il l  play 
in solving the health care crisis.

Termination of the Board of Pharmacy would essentially 
prevent Alaska from licensing pharmacists. A pharmacist 
is licensed by credentials or by taking the National 
Association of Boards of Pharmacys ( MABP) exam. Forty-nine 
states rely on NA8P to test a l l  pharmacy candidates and 
forty-eight states rely on NABP to serve as the national 
clearinghouse of a l l  pharmacy licenses ( exceptions are 
California and Florida ). NABP requires each state to have 
a Board of Pharmacy in order to participate in the national 
testing process and to u t i l iz e  its  services as a 
clear inghouse .

The Board of Pharmacy promotes, preserves c.nd protects the 
public by regulating the practice of pharmacy.

I urge you to support HB 294.

Timothy J. Boehmer RPh. 
Acting President 
Board of Pharmacy
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Members of the Legislative Budget and Audit Committee:
In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is submitted for your review.

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENTBOARD OF PHARMACY
October 26, 1993

Audit Control Number
08-1421-94

The objective of the audit was to determine whether the Board of Pharmacy should continue its existence. Alaska Statute 08.03.010(20) has scheduled the board for termination on June 30, 1993. As of the date of this report, the board is technically in its one-yea. "wrap up” period and, if no action is taken by the legislature, the board will be dissolved at June 30, 1994. We recommend that the legislature extend the board’s termination date to June 30, 2003. 1
The audit was conducted in accordance with generally accepted government auditing standards. Fieldwork procedures utilized in the course of developing the tlndings and discussion presented in this report are discussed in the Objectives, Scope, and Methodology section of this report.

Randy ̂ Welker, CPA Legislative Auditor
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(907) 465-2995

HOUSE BILL 294 
Extending the Termination Date of the "Board of Pharmacy"

This bill would extend the termination date of the Board of Pharmacy to 
June 30, 1997, the maximum extension allowable under the current law.

The Board of Pharmacy provides greatly needed oversight of State and 
Federal laws pertaining to the pharmaceutical industry and Alaskan's 
health and safety. The Board provides a very important service for the 
State of Alaska and is an integral part of Alaska's pharmacy licensing 
process.

During the Board of Pharmacy's review, the reviewing committee 
acknowledged the Pharmacy Board's self sufficiency and recommended its 
renewal.

Passage of House Bill 294 would maintain this valuable service for 
Alaskans.

REPRESENTATIVE

SEAN R. PARNELL

A l a s k a  § >talE f f i e g t s l a t u r E

HOUSE OF REPRESENTATIVES
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HOUSE BILL NO. 294 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 
BY REPRESENTATIVES PARNELL, Navarre

Introduced: 4/23/93 
Referred: Rules

A BILL 
FOR AN ACT ENTITLED

1 "An Act extending the termination date of the Board of Pharmacy."
2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
3 * Section 1. AS 08.03.010(c)(20) is amended to read:

^  V l4 (20) Board of Pharmacy (AS 08.80.010) - June 30, [1993];

I I  110294a -1 -
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HB 294



F I S C A L  N O T E

1994 LEGISLATIVE SESSION
Revision Date: 1/24/34

Titio:

STATE OF ALASKA BILL NO. HB 294

An  Act extending the termination date of

Department: C ommerce and Economic Dev. 

e r u: Occupational Licensing

the Board of Pharmacy. Component: Operations

Sponsor: Rep. Parnell

Poquostor Senate Labor &  Commerce COMPONENT SERIAL NO. 1844

Expendituros/Rovenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 95 | FY 96 FY 97 i FY 98 FY 99 FY00

PERSONAL SERVICES 1 1 1 r ‘ - :
TRAVEL 1

CONTRACTUAL ! 1 1
SUPPLIES 1

EQUIPMENT 1

LAND 4 STRUCTURES 1

GRANTS. CLAIMS 1 1 1
MISCELLANEOUS 1 1

TOTAL OPERATING 0.0 I 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES 0.0 I 0.0 0.0 0.0 0.0 I 0.0

FUND SOURCE (Thousands of Dollars)

1002 Foderal Rocoipts
1 1 ! I >■

1003 GF Match

1004 General Fund 1 1 i 1 1
1005 GF/Program Receipts I I I !
1006 GF/MHT1A 1 1 1 1 I
Othor 1

TOTAL 0.0 1 0.0 1 0.0 0.0 0.0 I 0.0 |

Estimate or any current year (FY 34) cost: $ None

POSITIONS

FULL-TIME 0.0 1 0.0 1 0.0 0.0 1 0.0 I 0.0 )

PART-TIME

OOoo

0.0 0.0 | 0.0 I 0.0 j
TEMPORARY

oooo' 0.0 0.0 | 0.0 I 0.0 I

ANALYSIS: (Attach a separate page if necessary)

The bill extends the termination date of the Board of Pharmacy to June 30, 1997. Funding for the board 

is included in the FY 95 operating budget request; therefore, new funds are not required.

Average Annual Cost: 561.2

Average Annual Revenue: 56.1

Prepared by:

Division:
Approved by Commissioner: 

Agoncy:

Jennifer Strickler, Administrative Officer.

Occupational Licensing t r
Phono: 465-2144

Paul Fuhs

Dato: /-  > < / -

Dato:

Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution information, call tho Governor's Legislative Office
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Title:

STATE O F ALASKA BILL NO. HB 294

A n  A c t e xte n d in g  th e  te rm in a tion  date of 

th o  Board o f Pharm acy.

Sponsor

Requestor:

Rep. Parnell

S e n a te  Labor & C om m erce

Department C om m erce and E conom ic D ev.

BRU: O ccupational Licensing_________

Component O perations

COMPONENT SERIAL NO. 1844

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

•

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I 1 1

CHANGE IN REVENUES 0.0 | 0.0 | 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GF/MHT1A 

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 94) cost: % None

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME 0.0 0.0 0.0 0.0 O.C 0.0

TEMPORARY 0 0 0.0 0.0 0.1 0.0 0.0

ANALYSIS: (Attach a senarate page if necessary)

T h e  bill e x te n d s  th e  te rm in a tio n  date  o f th e  Board o f Pharm acy to  J u n e  3 0 , 1 9 9 7 . Funding for th e  board

is included in th e  F Y  9 5  operating  b ud g e t request; therefore, n e w  fu n d s  are n ot required.
unanges m cyc» ^  2 3 i k

A verag e A n n u a l C o st: $ 6 1 .2

A verag e A n n u a l R e ve n u e : 5 6 .1

have no fiscal impact. This 
£iscal note is appropriate.

wtI # (initial)

Prepared by:

Division:

Approved by Commissioner: 

Agency:

J e n n ife r Strickler, A d m in istra tive  Off ic 

O c c u p a tio n a l Licensing___________ i£2z ? L
Paul F uh s

Phone: 465-2144 
Date:

Date:

C o m m e rc e  and E conom ic D e ve lo p m e n t

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
BOARD OF PHARMACY

October 26, 1993

Division of Legislative Audit
P.O. Box 113300, Juneau, Alaska 99811-3300

Audit Control Number: 
08-1421-94



LEGISLATIVE BUDGET AND AUDIT COMMITTEE

DIVISION OF LEGISLATIVE AUDIT

T he L egislative Budget and A udit C om m ittee is a 
perm anent interim  com m ittee of the A laska 
Legislature. T he com m ittee is made up o f  five 
senators and five representatives, with one alternate 
from each legislative cham ber. The chairm anship of 
the com m ittee alternates betw een the two cham bers 
every legislature.

T he com m ittee is responsible for providing the 
legislature with audits o f  state governm ent agencies. 
T he program s and activities o f  state governm ent now 
cost m ore than S5 billion a year. As legislators and 
adm inistrators try increasingly to allocate siate 
revenues effectively  and m ake governm ent work more 
efficiently , they need inform ation to evaluate the work 
o f  governm ental agencies. Tne audit w ork perform ed 
by  die D ivision o f L egislative Audit helps provide 
that inform ation.

A s a guide to  all the ir w ork, die Division of 
Legislative A udit com plies w ith generally accepted 
auditing standards established by the American 
Institute o f  C ertified Public A ccountants and widi 
governm ent auditing  standards established by the U.S. 
G eneral A ccounting O ffice.

A udits are perform ed at the direction o f  die 
Legislative B udget ami A udit C om m ittee. Individual 
legislators or com m ittees can submit requests for 
audits o f  specific program s or agencies to  the 
com m ittee for consideration. C opies o f all com pleted 
audits are availab le from the D ivision o f Legislative 
A u d it's  offices in either A nchorage or Juneau.

B U D G E T  A ND A U D IT  C O M M IT T E E

S e n a to r  R a n d y  P h illip s , C h a irm a n
S e n a to r  A1 A dam s
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S e n a to r  B e rt S h a rp
S e n a to r  .lay  K c r ttu la  (a lte rn a te )

R e p re se n ta tiv e  T e r ry  M a r tin ,  V ice C h a ir  
R e p re se n ta tiv e  J o h n  D avies 
R e p re se n ta tiv e  M a rk  H an ley  
R e p re se n ta tiv e  R on L a rso n  
R e p re se n ta tiv e  E ileen  M a cL ea n  
R e p re se n ta tiv e  S ean  P a rn e ll (a lte rn a te )

D IV IS IO N  O F  L E G IS L A T IV E  A U D IT

R an d y  S. W e lk e r, C PA  
L eg isla tive  A u d ito r  

M erle  R . J e n so n , C P A  
D eputy  L eg isla tive  A u d ito r

P .O . Box 113300 
J u n e a u , A lask a  99811-3300

(907) 465-3830, J u n e a u  
(907) 561-1445, A n ch o rag e  
(907) 465-2347, J u n e a u  FA X



A L A S K A  S T A T E  L E G I S L A T U R E
LEGISLATIVE BUDGET AND AUDIT COMMITTEE

D i v i s i o n  o f  L e g i s l a t i v e  A u d i t

October 26, 1993

P.O. Box 1133(H) Juneau, AK 99811-3300 (907) 465-3830 FAX (907) 465-2347

Members of the Legislative Budget and Audit Committee:
In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is submitted for your review.

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENTBOARD OF PHARMACY
October 26, 1993

Audit Control Number
08-1421-94

The objective of the audit was to determine whether the Board of Pharmacy should continue its existence. Alaska Statute 08.03.010(20) has scheduled the board for termination on June 30, 1993. As of the date of this report, the board is technically in its one-year “wrap up” period and, if no action is taken by the legislature, the board will be dissolved at June 30, 1994. We recommend that the legislature extend the board’s termination date to June 30, 2003.
The audit was conducted in accordance with generally accepted government auditing standards. Fieldwork procedures utilized in the course of developing the findings and discussion presented in this report are discussed in the Objectives, Scope, and Methodology section of this report.

Randy ̂ Welker, CPA Legislative Auditor
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OBJECTIVES. SCOPE. AND METHODOLOGY

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation), we have reviewed the activities of the Board of Pharmacy to determine if it should continue in existence.
As required by statute, the legislative committee of reference is to consider this report as part of the legislative oversight process in determining whether this board should be reestablished. The law currently specifies that the Board of Pharmacy will terminate on June 30, 1993 and will have one year from that date to conclude its affairs. As of the date of this report, the board is technically in its one-year "wrap up” period.
During the course of our examination, we reviewed and evaluated the following:
1. Applicable statutes and regulations.
2. Interviews with Department of Commerce and Economic Development, Division of Occupational Licensing personnel.
3. Minutes of board meetings.
4. Interviews with Board of Pharmacy board members.
5. Review of other states’ boards compositions and duties.
6. Office of the Ombudsman closed case files.
7. Proposed revisions to Board of Pharmacy statutes and regulations.
8. Licensing files for pharmacists and pharmacies.
9. Investigation files.
10. Other documents considered pertinent.
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O R G A N IZ A T IO N  A N D  FU N CTIO N

Alaska Statute 08.80.010 established the Board of Pharmacy as a regulatory board with seven members. Law requires that two members be public members having no direct financial interest in the health care industry and five members be professionals with three years practical experience and licensed in Alaska. The statute further states that whenever possible, each judicial district should be represented by a board member.
The board regulates six types of licenses: pharmacists, retail pharmacies, wholesalepharmacies, hospital pharmacies, drug rooms, and out-of-state pharmacies. Alaska Statute 08.80.040 establishes the duties of the board. They include:
1. Examining and issuing licenses to qualified applicants.
2 .

3.

Establishing, amending, or eliminating licenses in accordance with the Administrative Procedures Act when a person has violated pharmacy statutes or regulations.
Adopting regulations insuring that renewal of licenses is contingent upon proof of continued competency.

Applicants for registration as a pharmacist are required to pass the National Association of the Boards of Pharmacy Licensing Examination and a jurisprudence examination covering Alaska pharmacy law and the Federal Controlled Substance Act.

Alaska Board ot Pharmacy Members

Registered Pharmacists

Timothy Boehmer 
Chris Coursey 

Stanley Thompson 
Paul Gionet 
Sally Sirber

Public Members

Charles Lastulka 
Patricia Douglas

Pharmacists licensed to practice in another state who applyfor licensure in Alaska can be licensed by credentials, except for those applicants from California or Louisiana. These two states require applicants to pass a shite exam, not the national exam. Consequently, these applicants must take the national examination when applying in Alaska.
The board may also issue temporary or emergency permits. Temporary permits allow qualified applicants to practice until the board can formally license them; emergency permits allow pharmacists licensed in another state to practice in Alaska in an emergency. Both permits are limited in their duration and application.
The board is assisted in its duties by Division of Occupational Licensing (OL) personnel. OL processes applications, maintains licensing files, answers board-related correspondence, and provides administrative support to the board. In addition, OL investigates any complaints involving pharmacists and pharmacies.
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O B J E C T I V E S .  S C O P E ,  A N D  M E T H O D O L O G Y

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation), we have reviewed the activities of the Board of Pharmacy to determine if it should continue in existence.
As required by statute, the legislative committee of reference is to consider this report as part of the legislative oversight process in determining whether this board should be reestablished. The law currently specifies that the Board of Pharmacy will terminate on June 30, 1993 and will have one year from that date to conclude its affairs. As of the date of this report, the board is technically in its one-year “wrap up' period.
During the course of our examination, we reviewed and evaluated the following:
1. Applicable statutes and regulations.
2. Interviews with Department of Con merce and Economic Development, Division otOccupational Licensing personnel.
3. Minutes of board meetings.
4. Interviews with Board of Pharmacy board members.
5. Review of other states’ boards compos’ n ' ies. 
fi. Office of the Ombudsman closed case files.
7. Proposed revisions to Board of Pharmacy statutes and regulations.
8. Licensing files for pharmacists and pharmacies.
9. Investigation files.
10. Other documents considered pertinent.
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O R G A N IZA TIO N  AND FU N CTIO N

Alaska Statute 08.80.010 established the Board of Pharmacy as a regulatory board with seven members. Law requires that two members be public members having no direct financial interest in the health care industry and five members be professionals with three years practical experience and licensed in Alaska. The statute further states that whenever possible, each judicial district should be represented by a board member.
The board regulates six types of licenses: pharmacists, retail pharmacies, wholesalepharmacies, hospital pharmacies, drug rooms, and out-of-state pharmacies. Alaska Statute 08.80.040 establishes the duties of the board. They include:
1. Examining and issuing licenses to qualified applicants.
2. Establishing, amending, or eliminating licenses in accordance with the AdministrativeProcedures Act when a person has violated pharmacy statutes or regulations.
3. Adopting regulations insuring that renewal of licenses is contingent upon proof of continued competency.
Applicants for registration as a pharmacist are required to pass the National Association of the Boards of Pharmacy Licensing Examination and a jurisprudence examination covering Alaska pharmacy law and the Federal Controlled Substance Act.
Pharmacists licensed to practice in another state who applyfor licensure in Alaska can be licensed by credentials, except for those applicants from California or Louisiana. These two states require applicants to pass a state exam, not the national exam. Consequently, these applicants must take the national examination when applying in Alaska.
The board may also issue temporary or emergency permits. Temporary permits allow qualified applicants to practice until the board can formally license them: emergency permits allow pharmacists licensed in another state to practice in Alaska in an emergency. Both permits are limited in their duration and application.
The board is assisted in its duties by Division of Occupational Licensing (OL) personnel. OL processes applications, maintains licensing files, answers board-related correspondence, and provides administrative support to the board. In addition, OL investigates any complaints involving pharmacists and pharmacies.

Alaska Board ol Pharmacy Members

Registered Pharmacists

Timothy Boehmer 
Chris Caursey 

Stanley Thompson 
Paul Gionel 
Sally Sarber

Public Members

Charles Lastulka 
Patricia Douglas
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REPORT CONCLUSIONS

A laska Statute 0 8 .0 3 .0 1 0 (2 0 ) requires that the Board o f  Pharmacy be term inated on 
June 30 , 1993. A laska Statute 0 8 .0 3 .0 2 0  provides one year in w h ich  to conclu de its affairs 
if  the legislature does not enact leg islation  for the continuance o f  the board. A s o f  the date 
o f  this report, the board is technically  in its one year “wrap up" period and. if  no action is 
taken by the legislature, the board w ill be d issolved  June 30 , 1994. W e recom m end that the 
leg islature enact legislation that extends the board's term ination date until June 30 , 2003  (see  
R ecom m endation  N o. 1).

The F indings and R ecom m endations section  describes areas where w eaknesses or con flicts  
exist. W e have m ade recom m endations w hich, i f  im plem ented, w ill im prove the e ffic ien cy  
and e ffec tiv en ess  o f  the board.
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The statutory provision for the Board o f  Pharmacy should be extended until June 30. 2 0 0 3 .

FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The regulation and licensin g  o f  qualified professionals is necessary to protect the pub lic’s 
health, sa fety , and w elfare. The board provides this service by establish ing m inim um  
educational and experience requirem ents that provide reasonable assurance that persons 
licensed are qualified. A ssurance that licensed professionals act in a com petent manner is 
provided by active investigation o f  com plaints and revocation or suspension  o f  licen ses when  
appropriate.

A laska currently has the m ost restrictive time period for sunset review s, with sunsets  
scheduled for every four years. In the 24 states with sunset law s, agen cy  reestablishm ent has 
ranged from 4 to 13 years. The average review  cy c le  is eight years with m any states going  
to review  c y c le s  o f  ten years or longer.

The Board o f  Pharmacy is a w ell established board that consistently  has been found to satisfy  
a public purpose. The board has dem onstrated an ability to conduct business in an adequate 
m anner and d efic ien cies have been relatively minor. Though the sunset review  this year does 
reveal a few  areas to be addressed (see fo llow ing recom m endations), there does not appear 
to be any need to review  the Board o f  Pharmacy every  four years.

Recom m endation No. 2

O ffice  o f  the G overnor. Boards and C om m issions should appoint Board o f  Pharmacy 
m em bers in accordance with Alaska Statute.

Alaska Statute 08.80.010 says, in part. “. . . W henever possib le, the board  shall include at 
least one m em ber fro m  each ju d ic ia l d istrict."  The board consists o f  seven  m em bers, six  
are from the Southcentral area and one from Southeast. The Interior (Fourth Judicial 
District) and Northwestern (Second Judicial District) regions o f  the State are not represented. 
A ccording to O ffice o f  the Governor, Boards and C om m issions, there have been no recent 
applicants from the Northwestern region, and only a few  from the Interior.

A laska Statute 08.80.030(3) g ives  the Board o f  Pharm acy the pow er to “ . . . assist the  
departm ent in inspections and  in v es tig a tio n s . . ."  and board m em bers seem  to agree on the 
importance o f  regular pharmacy inspections. Though the Board o f  Pharm acy Annual Report 
lists these inspections as a goal for each com ing year, the board has found it increasingly  
difficult to inspect pharm acies around the State. O ne reason for this d ifficu lty is that the 
board has funds to cover  travel only to board m eetings. In recent history, the board has been  
able to rely on m em bers to perform inspections in each o f  their ow n districts. Though all 
districts w ere not covered  at all tim es, som e pharm acies in each area w ere inspected at least

ALASKA STATE LEGISLATURE
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occasion a lly . The concentration o f  board m em bers in only the Southcentral and Southeast 
regions has severely  reduced the likelihood o f  inspections in other regions.

The concentration o f  board m em bers in only two regions also  affects the ea se  with w h ich  
pharm acist candidates m ay becom e licensed. Pharm acist candidates are required to pass the 
A laska Jurisprudence Exam ination, which m ust be adm inistered by a board m em ber. Each  
candidate m ust sch ed u le the exam ination with a board m em ber, generally  in the board 
m em ber’s hom e tow n. A ccordingly , candidates outside o f  the Southeast or Southcentral 
region m ust travel to take the jurisprudence exam ination . W hile requiring travel m ay not 
constitute a barrier to entry into the profession, it does add an inconven ience that w ould be 
unnecessary if  the exam ination could be offered in a variety o f  locations.

T w o Board o f  Pharm acy m em bers report that they were recruited by the O ffice  o f  the 
G overnor to fill sp ec ific  board positions. Boards and C om m issions should  develop  an 
inform ation program for non-participating portions o f  the State and direct recruitm ent efforts  
toward regions o f  the state for w hich little or no representation exists.

R ecom m endation N o 3

The Board o f  Pharm acy should review  pharmacy inspection procedures to ensure that 
pharm acies inspected are impartially selected and evaluated .

Though board m em bers acknow ledge that inspecting com peting pharm acies is a potentially  
awkward situation, little has been done to form alize the process or to lim it potential charges  
o f  bias. T he inspection se lection  process, the evaluation form, and any potential licensin g  
action all m ay be subject to criticism s o f  partiality.

H istorically , the board's "election process for pharm acies to be inspected has been relatively  
inform al. Inspections were apparently done at the direction o f  the president and at the 
con ven ien ce  o f  board m em bers. The lack o f  formal criteria for selection  m ay leave the board 
open to charges o f  favoritism ; w h ile  som e pharm acies are inspected regularly, others, often  
those in outlying areas, have not been inspected for years. T he board should  establish a 
m axim um  tim efram e betw een pharmacy inspections, then develop  a formal se lection  process  
to include each pharm acy in the State.

The board should a lso  attempt to quantify inspection form s. The board has developed  an 
ex ten sive  check list for inspections, but it is unclear which or how  many infractions w ould  
cau se  a pharm acy to “ fa il” an inspection or to require a reinspection. B ecause each  
pharm acy m ay be v isited  by a different team o f  inspectors, it is important to ensure that 
criteria for passing or failing a pharm acy are applied consistently . One w ay to reduce the 
subjectivity o f  the form w ould be to develop a rating scale w ith a num eric value for each  
check list item .

The board has recently d iscussed  the possib ility  o f  sanctions against pharm acies that are 
found, on inspection , to have severe infractions or that, on re-inspection have refused to
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correct previously noted infractions. Though such sanctions m ay be necessary to protect the 
public, they w ill further com plicate the inspection issue.

A ccording to the Department o f  Law. a board m em ber cannot be both an inspector and an 
adjudicator o f  a case. If licensing  action is taken against a pharm acy as the result o f  an 
inspection , the board m em bers that inspected the pharmacy should recuse th em selves from  
the vote. The Board o f  Pharmacy, as described above, is com prised o f  on ly  seven  m em bers, 
i f  the tw o o f  these m em bers that formed the inspection team cannot vote, the board m ay find 
it d ifficu lt to secure a quorum.

Though statute g ives the board the pow er to assist the department in in spections, it d oes not 
require board m em bers to perform the inspections. In light o f  the d ifficu lties the board has 
encountered in accom plish ing impartial, supportable inspections, the board should con sid er  
the n ecessity  o f  continuing to inspect pharm acies. If it appears that the inspection  capacity  
o f  the board w ill impair the other board functions, the board, in conjunction  with the 
D iv ision  o f  O ccupational L icensing, should consider either revising the statute to elim inate  
inspections as a board responsibility or changing the way in w hich that responsib ility  is m et.

A fter the board has developed  a workable selection  and evaluation process for pharm acy  
in spections, the m echanics o f  that process should be added to the board's regulations. 
R egulations associated  with inspections should specify  w ho does in spections, w hat is 
inspected , and how  often inspections are done. A dding the inspection process to the 
regulations w ill benefit the board not only throui’h form alization o f  the process, but as an 
educational tool as w ell. B ecause regulations are available for public com m ent, interested  
m em bers o f  the general public and the profession  w ould, through the public process, b ecom e  
aware o f  inspection criteria.

R ecom m endation No. 4

The Board o f  Pharm acy should revise these statutes to reflect current pharm acy p ractices.

A laska Statute 0 8 .8 0  describes State o f  A laska pharmacy law . Though the statute has been  
am ended sligh tly  over the years, it has not kept pace w ith changes in the practice o f  
pharm acy. O ne board m em ber describes the present statute as “w oefu lly  out o f  date .1’ 
R ecent introductions o f  prescriptions by facsim ile  m achine and hom e in fusion , for exam p le , 
arc not presently covered  by Alaska statute. T he board has additionally identified  the need  
for m ore board m eetings per year, but has not yet been ab le to revise the statute to require  
additional m eetings.

In recognition  o f  the m any recent changes in the practice o f  pharm acy, the National 
A ssociation  o f  Boards o f  Pharmacy has developed  a m odel act for Boards o f  Pharm acy. The  
m odel act is designed to address changes in the practice o f  pharmacy and to g iv e  individual 
boards a starting point for drafting their ow n legislation . Though the m odel d oes provide  
a fram ework for drafting new  legislation , it w ill require sign ificant tailoring to ensure that 
the proposed bill is in com pliance w ith the constitution.
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The public should have the benefit o f  statutes that are current w ith professional practices. 
Som e o f  the changes suggested  by the m odel act have been necessary for several years and 
there is no certainty that the required bill to adopt these ch an ges w ill be introduced this 
session . W e recom m end that the Board o f  Pharm acy statute revision  process be initiated  
without further delay.

R ecom m endation N o. 5

The Departm ent o f  C om m erce and E conom ic D evelopm ent (D C E D ) should continue to work 
with the O ffice  o f  the G overnor. O ffice  o f  M anagem ent and Buduet (O M B ) in establish ing  
fee levels for occupational licen sees that are more reflective o f  the actual rcaulatory cost o f  
the occu p ation .

The D iv isio n  o f  O ccupational L icen sin g ’s (O L ’s) m ethodology for determ ining FY 93 fees  
allocates co sts  to a board or occupation in one o f  two w ays. Som e costs, term ed direct costs  
by O L, are directly distributed to a specific  licensin g  program. D irect costs include  
personnel assigned  to one sp ecific  occupation, travel associated w ith board business, public 
n otices o f  board proceedings, and printing o f board applications and statute booklets. Other 
costs, term ed indirect costs, are allocated based upon the percentage o f  licen sees  in each  
occupation com pared to the total num ber o f  occupational licen sees. These costs  include the 
expenditures associated  with licensing  exam iners', investigators’, hearing o fficers’, 
m anagem ent’s, and clerica l sta ff's  tim e.

E ffective  August 24 . 1992. D C E D  w as required to establish fee levels so  that the total 
am ount o f  fee s  co llected  for an occupation approxim ately equals the actual regulatory costs  
for that occupation | A S 0 8 .0 1 .0 6 5 (c )] . Prior to FY 93 , DC ED  could estab lish  fees that 
reflected, but did not exceed , the actual costs o f  the activity for w hich  the fee w as charged  
and could  establish a fee at less than full cost if  they deem ed it unreasonable to im pose the 
full cost o f  the activ ity  on the licen see.

Our o ffic e  and O M B have both rev iew ed  O L ’s cost allocation m ethodology to determ ine if
it is su ffic ien t to m eet the requirem ents o f  AS 0 8 .0 1 .065(c). Both our o ffic e  and O M B no 
not b elieve  that O L ’s cost allocation m ethodology distributes co sts  reflective o f  the actual 
effort spent. The primary disparity involves the classification  o f  licensin g  exam in ers’, 
investigators’, and hearing o fficers’ tim e. The manner in w hich these three categories o f  
e m p lo y e e s’ cost have been allocated prior to FY 94 can cause occupations with a large
num ber o f  licen sees to absorb costs  that are not associated w ith the actual effort spent
regulating their profession.

In addition to our concerns with O L ’s cost allocation m ethodology, w e found problem s in 
how  they distributed costs  in their calculation o f  a tw o-year average o f  expenditures used in 
determ ining FY 93  license fees. The percentages applied to a llocate indirect c o sts  w ere not 
alw ays correct. T h ese inconsisten cies were caused  by form ula errors on spreadsheets  
prepared by OL staff. A lso , docum entation supporting som e expenditures on the
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spreadsheets has not been retained. A s discussed with OL staff, w e recom m end that OL  
retain original supporting docum entation in their future distributions o f  costs.

In their Septem ber 1993. O c c u p a t i o n a l  L i c e n s i n g  F e e - S e t t i n g  P o l i c y  A s s e s s m e n t  report OM B  
m ade seven  recom m endations to OL on how to allocate costs so  that the intent o f  
A S 0 8 .0 1 .0 6 5 (c )  is m et. A ccording to O M B ’s report, "A fo llow -up  review  fo r  this pro ject 
w ill he  schedu led  fo r  M arch  1994." D C ED  has recently indicated that, for the determ ination  
o f  the FY 94  fees, they w ill allocate costs for licensing exam iners, investigators, and hearing 
officers based on estim ated tim e spent by those em p loyees, with periodic adjustm ents to 
actual tim e spent in accordance with our o ffice  and O M B ’s recom m endations. A s o f  
O ctober 1993, the allocation  o f  direct and indirect costs  using F Y  93 expenditure data has 
not been perform ed.

D C E D  should  continue to work with O M B in establish ing fee leve ls  for occupational 
licen sees that are m ore reflective o f  actual regulatory cost o f  the occupation.

R ecom m endation No. 6

OL should, in conjunction with the Equal Em ploym ent O pportunity O ffice  (EEO ). review  
the Board o f  Pharm acy licensure application form to assure that personal Questions o f  a 
potential discrim inatory nature are essential for prudent licensure.

T he pharm acy application requires a photograph o f  the candidate. EEO w ithin the 
Departm ent o f  A dm inistration. D ivision  o f  Personnel discourages agen cies from asking  
applicants inform ation on sex . height, w eight, and hair and ey e  color. If an applicant were  
denied a licen se , the board or OL m ay find it d ifficu lt to prove that there w as no 
discrim ination involved  if  this type o f  inform ation had been provided to the board m em bers 
rev iew in g  the application for licensure.

The pharm acist application form used by OL should be review ed w ith EEO to make sure that 
a photograph is pertinent to the licensure o f  pharmacy candidates. OL indicated that one o f  
the reasons photographs are required is to prevent fraud when a licen see m oves from one  
state to another. If a photograph is considered necessary for identification, to prevent fraud 
or for other reasons, it should be separated from the application prior to review  o f  the 
application for licensure.
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Recommendation No. 7

OL should request statutory changes to AS 0 8 .0 1 .0 5 0  and AS 0 8 .0 1 .0 7 0  to clarify  
responsib ilities for the taking o f  board m eeting m inutes and production o f  an annual report.

A laska Statute 0 8 .0 1 .0 5 0  estab lishes D C E D 's adm inistrative duties for professional licen sin g  
boards. A laska Statute 0 8 .0 1 .0 7 0  identifies the adm inistrative duties o f  the boards. Included  
in the board’s responsib ilities are the taking o f  m inutes and records o f  all proceed ings, 
forwarding o f  a draft o f  the m inutes o f  proceedings to the department w ithin 20  days after 
the proceedings, and subm ission  o f  an annual perform ance report to the department before  
the end o f  the fiscal year. H ow ever, w e found that OL rather than the board perform ed these  
duties.

For exam ple, the licensing exam iner is responsible for tape recording the board proceed ings, 
recording votes, taking notes, and preparing the m inutes. OL also  com p iles much o f  the 
inform ation in the board’s annual report. OL has the records needed to determ ine statistics  
such as the number o f  licenses issued and exam inations g iven  and passed.

W e recom m end that OL review  the statutes and request changes that reflect actual 
responsib ilities and tim elines that are both practical and tim ely.

R ecom m endation No. 8

OL should d evelop  and im plem ent written policies and procedures for reporting potential 
violations o f  the Executive Branch Ethics Act to the Department o f  Law (L aw ).

The A laska E xecutive Branch Ethics Act (A S 39 .52 ) requires m em bers o f  boards and
com m ission s to d isclose  potential violations o f  that A ct to their designated supervisor. The 
designated supervisor for m em bers o f  a board is the chair or acting chair o f  the board. 
Functionally, OL staff advise the professional licensing boards as to the reporting necessary  
for com p liance with the Ethics Act. as does Law. D isclosures by board m em bers are 
com piled  by OL for subm ission  to Law. T hese reports are required to be subm itted on a 
quarterly basis. Law rev iew s these subm issions and m akes available to the public a 
sum m ary o f  the reports received with sufficient deletions to prevent d isclosure o f  a p erson ’s 
identity.

T hese reports have not been subm itted in a tim ely manner. In 1991, no reports were  
subm itted to Law. In 1992, reports were subm itted three to six  m onths after the end o f  the 
quarter. In 1993, the first tw o quarters’ reports were subm itted in July. In addition, d iv ision  
personnel have indicated that there is som e confusion  as to what should be reported. W hile  
staff at Law believe that O L understands what should be reported, written po lic ies and 
procedures governing the reporting o f  potential ethical v io lation s w ould benefit O L as w ell 
as board m em bers. There w ould  be clear criteria for O L sta ff to fo llow  as to what should
be reported as w ell as w hen it should be reported.
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ANALYSIS OF PUBLIC NEED

T he fo llow in g  analyses o f  board activities relate to the public need factor, defined in the 
“sunset” law , A laska Statute 4 4 .66 .050 . T hese analyses are not intended to be 
com prehensive, but address those areas w e were able to cover within the scope o f  our 
review .

The ex ten t to w hich the hoard, com m ission, or program  has operated  in the public  
interest.  .: ‘  .

A ccord ing to the board’s annual reports for the fiscal years 1990 through 1993, the board 
has licensed  more than 100 new  pharm acists and 62  pharm acies and drug room s. In 
addition, the board has inspected a number o f  retail and w holesale pharm acies. During the 
last tw o years, the board had added to its licensing responsib ilities, by adding the categories  
o f  O ut-of-State pharm acies and Related Facility Drug R oom s. The board has also 
adm inistered the National A ssociation  o f  the Boards o f  Pharm acy Exam ination for five  
candidates in the last three years.

T he board has develop ed  goals and objectives. One o f  the major accom plishm ents o f  the 
board is the draft o f  new  statutes and regulations. S om e o f  the areas included in the drafted 
legislation , such as an increase in the number o f  annual m eetings, address item s that the 
board has listed as goa ls  for several years. Unfortunately, the proposed bill has not yet been 
presented to the legislature and m any o f  the new regulations cannot take effect until after the 
statute is am ended (see  R ecom m endation No. 4).

Another goal described in several annual reports is the inspection o f  pharm acies. The board 
b elieves that on-site inspections o f  pharm acies are necessary to protect the health o f  the 
consum er, but has been unable to conduct these inspections for rural pharm acies. The board 
does not receive funding for travel to remote areas and does not currently have a board 
m em ber from those areas (see R ecom m endations N o. 2 and 3). M any pharm acies that are 
inspected have m inor infractions that require fo llow -up  visits to ensure that problem s have 
been corrected. This fo llow -u p  rarely occurs as the board has neither the staff nor the time 
to do them .

The exten t to which the operation o f  the hoard, com m ission, o r  agency program  has 
been im peded  or enhanced  by existing statutes, p rocedures, a n d  practices w hich it has 
adopted, a n d  any o ther m atter, including budgetary, resource, and  personnel m atters.

O ver the last three years, the board has consisted o f  m em bers from three major geographic  
areas o f  the State: Southeast, Southcentral, and Interior. The distribution o f  board m em bers 
has not com p letely  m et the requirem ents o f  the statute creating the board (A S 08 .80 .010 )  
w hich says, in part: “W henever possib le, the board sha ll include at least one m em ber fro m

Limited Analysis
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each ju d ic ia l d is tr ic t.” The Northwest region o f  the State has traditionally not been  
represented on the Board o f  Pharmacy. Over the last few  years, how ever, board m em bers  
from various areas around the State have been replaced with new  m em bers from the 
Southcentral area. The board is now  com prised o f  six  m em bers from the Southcentral area 
and one from  the Southeast area. Boards and C om m ission s reports that, for the last round 
o f  appointm ents, there w ere applicants from the Interior region, but none from the N orthw est 
region.

Board m em bers are ch osen  based on a variety o f  qualifications ranging from jo b  experience  
to letters o f  support. B ecau se  the statutory regional representation is worded as “w henever  
p o s s ib le . . Boards and C om m issions has interpreted regional representation as an optional 
consideration .

The concentration o f  board m em bers in the southcentral region affects not on ly  the ability  
o f  the board to do inspections, but board m em bers’ availability to the public and to 
pharm acist candidates, w h o  must take the jurisprudence exam ination from a board m em ber  
before they can be licensed  (see R ecom m endation N o. 2).

The ex ten t to w hich the board, com m ission, o r agency has recom m ended  sta tu tory  
changes tha t are genera lly  o f  benefit to the pub lic  interest.

A s d iscussed  above, the board has recom m ended sign ificant changes to Board o f  Pharm acy  
statutes and regulations. Board m em bers report that these changes are necessary to address 
current pharm acy practices and concerns. Som e o f  the issues addressed by proposed  
legislation  are prescription by facsim ile m achine, hom e infusion, and the num ber o f  annual 
m eetings. Board m em bers have also com m ented that the existing statute covers som e issues  
m ore appropriately found in regulations. A ccordingly , the board has worked ex ten siv e ly  on 
both statute and regulations revisions.

The exten t to which the board, com m ission, o r  agency has encouraged  in terested  
persons to  report to it concerning the effect o f  its regula tions a nd  decisions on the 
effectiveness o f  service , econom y o f  service, a n d  availability  o f  service tha t it has  
provided.

T he D iv ision  o f  O ccupational L icensing has published public notices o f  all exam inations, 
m eetings and regulation changes. A period o f  tim e for public com m ent has a lso  been  
available at each public m eeting.

The exten t to w hich the board, com m ission, or agency has encouraged  pub lic  
partic ipa tion  in the m aking  o f  its regulations a n d  decisions.

Each board m eeting has tim e allotted for public com m ent. The public has been encouraged  
to use these public com m ent periods to express concerns and obtain inform ation from the
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board. The public com m ent period for regulations changes a lso  assures that the public has 
the opportunity to participate in the regulatory process.

The efficiency with w hich pub lic  inquiries or com plaints regarding  the ac tiv ities  o f  the  
board , com m ission, or agency f i le d  with it, with the departm ent to w hich a board  or  
com m ission  is adm inistra tively assigned, or w ith the O ffice o f  the O m budsm an have  
been p rocessed  and  resolved.

During F Y  90  through FY 93. the D ivision  o f  Occupational L icen sin g  investigative unit 
investigated 20  cases against pharm acies, pharm acists, and unlicensed  pharm acists. O f these, 
all but one w ere handled in a tim ely and efficien t manner. There were no com plaints at the 
O ffice o f  the Om budsm an.

The exten t to w hich the board  or com m ission w hich regulates en try  into a n  occupation  
or pro fession  has p resen ted  qualified  applicants to  serve the public.

A ccording to the board’s June 30, 1993 Annual Report. 409  pharm acists are licensed  by the 
State. O f these. 20  w ere licensed in FY 93. The board ensures the qualifications o f  these  
m em bers through screening o f  applications, exam ination and continuing education  
requirem ents. In testing o f  the licensure procedures, w e found no instances o f  the licensure  
o f  unqualified applicants.

The exten t to which sta te  personnel practices, including a ffirm ative action requirem ents, 
have been com plied  w ith  by the board, com m ission, or agency to its own activ ities and  
the area  o f  activity  or interest.

The application form for the Board o f  Pharmacy contains several questions w h ich  have been  
questioned by EEO (see  Recom m endation No. 6).

The exten t to  which s ta tu te ty , regulatory, budgeting, or o ther changes are  necessary to 
enable the agency, board, or com m ission to better serve the in terests o f  the pub lic  a nd  
to  com ply w ith the fa c to r s  enum erated  in this subsection.

A s d iscussed  above and in R ecom m endation N o. 4 , the few  statutory and regulatory changes  
m ade in the last few  years have not kept pace with changing practices in the profession . The  
board has review ed and approved a M odel Pharm acy A ct provided by T he National 
A ssociation  o f  Boards o f  Pharm acy. The bill stem m ing from the m odel act w ou ld  address 
m any o f  the changes in the profession as w ell as the need for m ore m eetings annually. At 
this point, the bill has neither been review ed by legal cou n sel nor introduced by the 
adm inistration or the legislature. Please also refer to the previous section , Findings and 
R ecom m endations.
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Departm ent o f  Com m erce and E conom ic D evelopm ent 
Board o f  Pharmacy 

Schedule o f  R evenues Com pared with Expenditures 
(Unaudited)

(Nolc 1)

APPENDIX A

R evenues (Noic 2)

Expenditures (Noie 3)

E xcess o f  Expenditures over R evenues (Note 3)

$49 ,6 3 0

61.222

$(11.592)

Note 1

The Schedule o f  R evenues Compared with Expenditures was prepared from d iscu ssion s with  
D ivision  o f  O ccupational L icensing (OL) personnel and from OL prepared docum ents  
com paring revenue and expenditures for fee determ ination. The records were not audited 
by us and, accord ingly, w e do not express an opinion on the Board’s Schedule o f  R evenues 
Compared w ith Expenditures.

Note 2

A sign ificant portion o f  revenues is com prised o f  license renewal fees. For the current fee 
structure, sc A ppendix B. L icenses are renewed biennially. B ecause o f  the renew als, 
revenues vary substantially year-to-year. Therefore, OL com bined revenues co llected  in 
FY 9 0  and FY  91 and calculated an average in order to obtain a representative am ount o f  
annualized revenues co llected  for com parison w ith expenditures.

N ote 3

Expenditures consist o f  direct costs resulting from board m em ber activ ities, (i.e ., travel and 
per d iem ) and an allocation o f  overhead costs o f  O L. Our understanding o f  the allocation  
m ethodology is d iscu ssed  in R ecom m endation N o. 5 o f  this report and is the subject o f  a 
Septem ber 1993 O ffice  o f  M anagem ent and Budget (O M B ), D iv ision  o f  Audit and 
M anagem ent Services report entitled O ccupational L icensing  F ee-S e ttin g  Policy A s se s sm e n t.  
Both our o ffice  and O M B do not believe that O L ’s m ethod o f  allocating costs  to a 
professional licensing board distributes costs reflective o f  the actual effort spent regulating  
their profession.
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APPENDIX B 
Department of Commerce and Economic Development 

Board of Pharmacy 
Application, License, and Other Fees1

A p p l i c a t i o n  a n d  O t h e r  F e e s 2

T y p e  o f  F e e A m o u n t

A pplication $50

Exam ination fee 150

Tem porary license 50

Em ergency permit 90

L i c e n s e  F e e s

L i c e n s e  C a t e g o r y

I n i t i a l  a n d  B i e n n i a l  

R e n e w a l  F e e 3

Pharmacist $1 8 0

W holesale drug dealer 200

Retail pharmacy 2 0 0

Hospital pharmacy 2 0 0

Hospital drug room 2 0 0

N ursing hom e and related facilities for in-patient dispensing 2 0 0

R egistered pharmacy located outside o f  the State 100

Pharm acy Intern 50

'The licensing Tees charged by the Division of Occupational Licensing for the Board of Pharmacy are set out in the 
Alaska Administrative Code at § 12 AAC 02.310. The last fee change for this board was effective May 2X. 1093. 
According to Division of Occupational Licensing staff, at this time there are no planned fee changes for this board.

:The Division of Occupational Licensing is also authorized to charge administrative fees. Administrative fees include: 
duplicate license fee. photocopying fee. and penalty for reinstatement of a registration, license, permit or certificate which 
remains lapsed for more than 60 days.

'The next biennial renewal period for the Board of Pharmacy is June 30. 1994.
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WALTER J .  HICKEL P . Q  B ox n o o a t  
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Mr. Randy S. Welker

November 15. 1993

Legislative Auditor 
Division of Legislative Audit
P.O. Box 113300 * *  ‘
Juneau. AK  99811-3300

Dear Mr. Welker:

I am responding to your request for a written response to preliminary audit report 08-1421-93 
Department of Commerce and Economic Development. Board o f Pharmacy dated October 26.

Three corrections to the report are as follows:

Page 7. Recommendation No. 2. 1st paragraph:

1) In the last three years, there have been no applicants from the Second Judicial District, 
and only one applicant from the Fourth Judicial District.

2) The previous board member from Fairbanks did not apply for reappointment to a second 
term.

Page 8. Recommendation No. 2, continued. 3rd paragraph:

3) No Board of Pharmacy members were recruited by the Office of the Governor to fill 
specific Board of Pharmacy positions. Members of the public were provided information about 
vacancies on boards and commissions, and individuals chose to apply for specific seats on 
specific boards. The Office of the Governor. Boards and Commissions, is pleased to continue 
statewide informational programs about participation on boards and commissions, and will 
continue to strive for balanced geographical representation on a ll statewide boards.

Thank you for the opportunity to comment.

1993.

Sincerely.

Kristie D. Leaf
Diroctor, Boards and Commissions
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W A L T E R  J .  H IC K E L ,  G O V E R N O R

D E P A R T M E N T  O F  C O M M E R C E  A N D

E C O N O M I C  D E V E L O P M E N T
P.O.BOX 1IOBOO 
JUNEAU, ALASKA 99011 0000 
PHONE: (907) <165-2500

OFFICE OF THE COMMISSIONER fax: (907) <103-0041

November 29, 1993

I ■%. ,<- 1
, ;v r . ,  , , , , ; ^ V i

Mr. Randy Welker A ' ’’ *
Legislative Auditor - • 1 .HIT
Legislative Budget & Audit Committee - -  — • ' '' '
Division of Legislative Audit 
P.O. Box 113300 
Juneau, AK 99811

Dear Mr. Welker:

This is written in response to the Audit Division’s (hereinafter ’ Audit”) 
preliminary audit report of its sunset performance review of the Board of 
Pharmacy (hereinafter "Board"). Below is the Department of Commerce and 
Economic Development’s (hereinafter "Department") comments on Audit’s 
preliminary findings and recommendations.

Response to Recommendation No. 1

The statutory provision for the Board of Pharmacy, should be extended until 
June 30. 2003.

The Department concurs with this recommendation. The regulation and 
licensing of qualified professionals is necessary to protect the public’s health, 
safety and welfare.

Response to Recommendation No. 2

Office of the Governor, Boards and Commissions should appoint Board _of 
Pharmacy members in accordance witli A1 a ska Statute.
The Department concurs with this recommendation. However, it is out of the 
Department’s control to see that this recommendation is implemented.

Response to Recommendation No, 3

The Board of Pharmacy should review p h a rm a c y _  in sp e c tio n  procedures to  
e n s u r e  t h a t  p h a rm a c ie s  in s p e c te d .a i:e .im p a r tia lly  se le c te d  a n d c Y a iu a te d .

OO-IIJOI -25-
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The Department concurs that pharmacies selected for inspection must be 
impartially selected and evaluated. If the Board is going to continue inspecting 
pharmacies, the Board should have the proper tools for such an inspection, i.e., 
standardized forms (checklist), guidelines for a pass or fail inspection, etc. The 
Board is in the process of rewriting their entire set of regulations, and in that 
rewrite has clarified that anytime there is a change of ownership or change in 
location of a pharmacy, an inspection would be required. Again, these are 
simply proposed regulations and have not even been put out for public 
comment.

An important question is whether the Board should continue with inspections. 
The Board continues to address this topic at board meetings, and the 
Department concurs that once a workable solution has been determined, that all 
steps must be clarified in regulation. However, there are many variables in 
considering a statewide inspection program, i.e., the vast size of the state, the 
location of board members, and the cost to inspect each pharmacy. The 
Department believes that it will be some time before this issue i3 fully settled, 
but strongly recommends that the inspection function be separated from the 
board’s responsibility so that the board can act as an impartial body if and when 
licensing action is required.

Response to Recommendation No. 4

The Legislature should revise Board of Pharmacy statutes to reflect current 
pharmacy practices.

The Department concurs with this recommendation.

Response to Recommendation No. 5

The Department of Commerce and Economic Development _CD_CED]_gho.ulcl 
continue to work with the Office of the Governor. Office of Management and 
Budget (OMB) in establishing fee levels for occupational licensees that are more 
reflective of the actual regulatory cost of the occupation.

During 1993, the division accomplished fee revisions for all program areas to 
reflect program expenses. The calculations were based upon all available data 
regarding direct and indirect program costs.

Concerns were voiced by various boards regarding their fee increases/program 
costs. Based on these concerns, the department requested an independent 
review by OMB of the procedures used in calculating expenses by the Office of 
Management and Budget. The OMB audit was completed early October. 
OMB’s recommendations for defining direct costs, including the implementation 
of timekeeping records for licensing staff, investigators and hearing officers has 
been implemented effective July 1, 1993 by the division.

OMB audit recommended a cap on incremental fee increases of no more than 
10-25 percent per licensing period. This is problematic inasmuch as it places a 
limit on recovering the actual cost of licensing the profession. OMB budget

-26-
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reviewers placed an even more restrictive cap of seven percent on the license fee 
this fiscal year. Unpredictable and unforeseen program expenses occur uue to 
investigations, litigation and legal challenges which are not controlled by the 
board or the division. Limiting expenditures in order to comply with these caps 
is anticipated to have serious effects on the board’s abilities to comply with their 
statutory mandates. Under the present scheme, once a program lias expended 
its "acceptable" limit for fee increase adjustments under the OMB recommen­
dations and in accordance with 08.01.065, the board will effectively be shut 
down for the remainder of the fiscal year. The consequences have potential 
health and safety risks as well as economic hardships for licensees who may 
wish to renew their licenses, etc. The division will make requests for additional 
spending allocation to LB&A to alleviate these harsh consequences, but failing 
favorable consideration must control its expenditures.

The division does not fully concur with the audit findings that errors were made 
in the calculation of a two-year average of expenditures used to determine the 
FY 93 license fees, and as a result, license fees did not truly reflect the cost of 
providing regulatory services to each occupation. Detailed expenditure 
information used in calculating a two-year average was based on information 
obtained from the state accounting system. It is a real possibility that data 
generated from the state accounting system for the purposes of this audit has 
changed from data obtained by division staff at the end of the fiscal year. Since 
appropriate division stalf was not consulted regarding specific financial 
information, the division cannot agree with this finding until both audit and 
division staffs have had the opportunity to discuss this matter.

The recommendation of estimating time spent by certain job classes of 
employees stated in the OMB fee-setting policy assessment audit ivas 
implemented on July 1, 1993; and at the start of FY 94, the division prepared an 
FY 94 budget allocation for each licensing program.

In conclusion, DCED has attempted to work with the OMB auditor regarding 
this issue, but we have been informed that the audit is over and no more time 
will be allocated to this issue.

Response to Recommendation No. 6

OLshould. inj^onjunction.with^the EquaLEmploymentjQfficejLEEOJ^reyiewJhe 
B p ard j^ L E h a n n acyJA ce n ^ u ^

The Department has been working towards updating all of its licensing 
applications with emphasis towards the American with Disabilities Act mid also 
EEO concerns. Because of the many considerations involved in revising our 
applications and the number of professions affected, the Deportment is not 
rusliing through this project to satisfy immediate concerns, but rather making a 
concerted effort to give this review the quality of Ihor jughness it deserves.
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EEO’s concerns that it may be difficult to prove that discrimination was not a 
factor in the denial of licensure (because the board had been provided a picture 
of an applicant) may be unnecessary. Specifically, license denials must be based 
upon a provision in the board’s statutes or regulations. Denial notices must list 
the specific authority for rejection. We believe the procedures for denying an 
applicant, and the practice of listing the specific reasons for denial in the notice 
to the applicant provides adequate protection for the board from being subject to 
discrimination complaints. Further, your suggestion of separating the photo 
from an application prior to board review is questionable since licensing 
applications are public documents and we believe it would be inappropriate for 
division staff to withhold public information from the board.

Response to Recommendation No. 7

QL should request statutory changes in AS 08.01.050 and AS 08.01.070 to 
clarify responsibilities for the taking of board meetings and production of an 
annual report.

The Department concurs with Recommendation No. 6. A rewrite of AS 08.01 
makes numerous revisions including amendments to the statutes cited in this 
recommendation. The rewrite includes revisions which make drafting minutes 
a Department responsibility. It also provides for annual report deadline 
submission of August 1. The annual report deadline revision is necessary as 
many statistics needed for the annual report are not available until June 30, 
thus malting it impossible for the boards to meet the existing deadline of 
submission by June 30.

The Department strongly disagrees that the annual report authority should he 
amended to make annual report submission a Department responsibility. We 
recognize that Division staff are instrumental in assisting boards when 
completing reports. Staff provide statistical and clerical assistance, however, 
this report must be reflective of the board’s position on various matters 
involving the profession regulated including legislative and regulatory needs, 
budget requests, and upcoming goals. These are areas which the board is solely 
responsible for developing.

Response to Recommendation No. 8

OL should develop find implement written policies and procedures for reporting 
PQtejtiaLyidati9Pg^LyieJExecutke.B^LLanchJEihk^AcLtQ-the DepartmgnjLQf 
L aw i E aw j.

The Department agrees and will comply with this recommendation. A written 
procedure developed by staff will be limited to include directives for staff 
follow-up at each meeting with collection of ethic reports as well as clarifying 
dates which quarterly reports must be compiled and forwarded to the Attorney 
General’s Office. We concur that staff is responsible for the timely submission 
to the Department of Law. This is the limit of responsibility recognized on 
behalf of the Department.
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All other policy, procedures, interpretations, and written directives for what 
must be reported must come from the Department of Law. Guidance on when a 
member must report a conflict, what should be reported, confirmation of what 
constitutes a conflict and who has authority to nile/overrule a decision made by 
a designated supervisor are all matters which are beyond the scope of DCED 
staff expertise. Consequently, the Department disagrees with the statement in 
the text of recommendation no. 8 which states: "Functionally, OL staff advise 
the professional licensing boards as to the reporting necessary for compliance 
with the Ethics A ct. . .

The Department has asked for a written directive from the Department of Law, 
in layman’s terms, which clarifies these matters. Any forthcoming directives 
from the Department of Law will be distributed to board members.

Thank you for this opportunity to respond. If my department can assist you in 
any other way, please let me know.

Sincerely,

PF/JW/dgl5294D
112993b

cc: Karl Luck, Director, Division of Occupational Licensing
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February 9 ,1994

Honorable B ill Hudson 
Alaska State Legislature 
State Capitol (MS 3100) 
Juneau, Alaska 99801-1182

Dear Representative Hudson:

I am writing to you on behalf of the Alaska Wilderness Recreation and Tourism Association's members 
to request that you schedule HB 300 An Act Relating to Civil Liability for Commercial Recreation for 
hearings and move it out of your committee.

This bill establishes the responsibilities of tour operators and participants. It increases the safety of 
commercial recreational activities through better preparedness on the part of tour operators to respond to 
a medical situation and increased awareness by trip participants of the inherent risks. The bill reduces 
the likelihood of frivolous suits which are becoming a significant problem in the industry elsewhere. At 
AWRTA's annual meeting last year, a representadve from AWRTA's group insurance company gave 
several examples of insurance scams that "tourists" are running in other states.

Other states, including Wisconsin and Colorado, have passed similar legislation. It has resulted in 
significant reductions in insurance premiums. Insurance premiums in Alaska are extremely high for 
small tour operators. Our own company, Alaska Wilderness Sailing Safaris, pays about $10 a  day per 
person in insurance costs for guests to walk in the Chugach National Forest. This is in addition to our 
insurance for the time they spend sailing. For Alaskan commercial recreation businesses to remain 
competitive price-wise with other states, we must have comparable insurance rates.

On behalf o f our 230 business members, I encourage you to pass this bill out o f  committee as soon as 
possible.

Sincerely,

- / m w  O f



/

Representative Bill Hudson
Chair, Labor and Commerce Committee
Alaska State Legislature
State Canital Building
Juneau. AJaska 9 9 8 0 M  1S2

February 16, 1994

Dear Bill

There are. this session, a few bills floating around the legislature in which I am interested. 
As one o f  your constituents, I though you would like to know my thoughts on them 1 
offer also whatever help I can give to you and your staff regarding these actions.

HB 300 "An Act relating to civil liability for commercial recreational activities: and 
providing for an effective date."

This bill may be uninteresting to many in the times o f  such fiscal distress, but to me and 
many other operators o f  commercial outdoor businesses, this is a desirable action. I do 
not believe that it will reduce our insurance costs much, but it will offer more protection 
to us in the case o f  some legal action. I have been operating for 12 years and have never 
had an accident, but the possibility always exists.

In my business, I use an informational form which reads very much like ITB 300 It simply 
advises my clients that Ajaska can offer some difficult challenges and that if  there is any 
doubt about anything, ask. As a concessionaire for the Glacier Bay National Park, I am 
advised by NTS to have clients sign a release (enclosed) which reads again like HB 300. 
The U.S. Forest service also requires guiding insurance and since most o f  Southeast is in 
the Tongass. HB 300 could be quite influential on the USFS regulations.

I won't go on about this, but instead urge you to hear the bill and m ove it out o f  
committee before the rush o f  other matters befalls you. I don't see any opposition to the 
bill as it is currently written and 1 expect a zero fiscal note. This is not a tort reform bill, 
but rather the recognition that Alaska still has a wild and wonderful outdoors.

e  V

945 Fritz Cove Road, Juneau, Alaska 99801 (907) 789-0919
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HB 238/SB215 Funding for the Oil and Hazardous Substance Release Response Fund 
(470 Fund)

I'm sure you know my sentiments on these actions, but 1 will ask your assistance in 
keeping the "470 Fund" intact. During my time as the manager o f  the ADEC Oil Pollution 
Control Program. 1 found that smail oil spills are by far a more serious problem than is 
recognized by the public and their representatives. When the Exxon Valdez hit the skids, I 
was introduced to the devastation o f  both the natural environment, and the very fabric 
which holds together our local communities. Any delunding and de-emphasis on the 
prevention and control o f  oil pollution is a false economy Take a minute and recall som e  
o f  the telephone calls you got during the Exxon Valdez disaster. I shudder when I do.

Finally as I write this infrequent letter. I must address again a defunding issue; the ATMC. 
You know that I am a small operator, but that I live and participate in my local 
community I spend just about everything here and believe that I help make Alaska a 
better place. There are many outers like me, but because w e are small, spending S5.000  
for an ad in a national magazine is a heavy burden. There is little out there to help us 
compete in a very competitive market, but one thing that does help is the ATMC. I get 
more business from the ".Alaska Planner" than from any other source. Please do not 
deflind us any more. At least, see if w e can maintain programs that keep our businesses 
here rather than favor large, foreign flag operations. If the Governor want’s to find som e 
money, maybe he can sell the road to Cordova or perhaps save a little aviation gas and 
stop the w o lf kill. I'm feeling the pinch from the w o lf kill boycott so I don't need to take 
another blow by way o f  a defunded ATMC. I've said enough.

Thank you for your attention and patience. I will com e in to talk to Linda about HB 300  
and perhaps we can meet as well. In the mean time, my best to you and your staff. Say 
hello to Lucy and keep up the good work.

«• V Copy AW ARTA



VISITOR'S ACKNOWLEDGEMENT OF RISK 
(SAMPLE)

I  r e c o g n i z e  t h a t  t h e r e  i s  an e l em en t  o f  r i s k  i n  any  a d v e n t u r e ,  s p o r t  o r  
a c t i v i t y  a s s o c i a t e d  w i t h  t h e  o u t d o o r s .  I  am a l s o  f u l l y  c o g n i z a n t  o f  the  
r i 3 k s  and d a n g e r s  i n h e r e n t  i n  ______( a c t l v i t y ( s ) ) Know ing  o f  the i n h e r ­
e n t  r i 3 k s ,  (may i n c l u d e  s p e c i f i c  r i s k s )  d a n g e r s  and r i g o r s  r e q u i r e d  o f  s a i d  
a c t i v i t y ( s ) ,  I  c e r t i f y  t h a t  I  am and my f a m i l y ,  i n c l u d i n g  m ino r  c h i l d r e n  
a r e  f u l l y  c a p a b l e  o f  p a r t i c i p a t i n g  i n  th e  s a i d  a c t i v i t y ( s ) .  T h e r e f o r e ,  I  
a s s ume  f u l l  r e s p o n s i b i l i t y  f o r  m y s e l f ,  my f a m i l y ,  i n c l u d i n g  m ino r  c h i l d r e n  
f o r  b o d i l y  i n j u r y ,  d e a th  and I 033  o f  p e r s o n a l  p r o p e r t y  and e xp en s e s  t h e r e o f  
a s  a r e s u l t  o f  my n e g l i g e n c e  o r  the  n e g l i g e n c e  o f  my f a m i l y  p a r t i c i p a t i n g  
i n  3a id  , a c t i v i t y ( s )  e x c e p t  t o  t h e  e x t e n t  3uch damage o r  i n j u r y  may be due
t o  t h e  n e g l i g e n c e  o f  ______ ( c o n c e s s i o n e r ) ________ . I  f u r t h e r  u n d e r s t a n d  t h a t
________( c o n c e s s i o n e r )   r e s e r v e s  the  r i g h t  to  r e f u s e  any p e r son  i t  Judges
t o  be i n c a p a b l e  o f  m e e t i n g  t h e  r i g o r s  and r e q u i r e m e n t s  o f  p a r t i c i p a t i n g  i n  

( a c t l v i t y ( a ) )

Name o f  P a r t i c i p a n t s :

Seli

Spouse

M in o r  C h i l d r e n

I  have r e a a . u n d e r s t a n d  and a c c e p t  t h e  t e r n s  and c o n d i t i o n s  s t a t e d  h e r e i n  
and a c k now le d g e  t h a t  t h i s  a g r e em en t  3 h a l l  be e f f e c t i v e  and b i n d i n g  upon the  
p a r t i e s  d u r i n g  t h e  e n t i r e  p e r i o d  o f  p a r t i c i p a t i o n  in  t h e  s a i d  a c t i v i t y ( s ) .

P a r e n t / G u a r d i a n

Cu s tome r  S i g n a t u r e  ________________________________  D a te

I t  i s  a l s o  u n d e r s t o o d  t h a t  d u e  t o  t h e  u n a v a i l a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e  
t h a t  ( c o n c e s s i o n e r )  d o e s  n o t  h a v e  s u c h  c o v e r a g e  and  i n  t h e  e v e n t  o f  an 
a c c i d e n t  r e s u i t i n g  i n  b o d i l y  i n j u r y ,  d e a t h  o r  l o s s  o f  p e r s o n a l  p r o p e r t y  
( c o n c e s s i o n e r )  a b i l i t y  t o  c o m p e n s a t e  me o r  m em be rs  o f  my f a m i l y  may be l i m i t e d .

J. v

TTr •»
NOTE ; F o rm  may b e  m o d i f i e d  t o  p r o v i d e  f o r  t h e  s i g n a t u r e  o f  e a c h  i n d i v i d u a l  

m em be r o f  a  g r o u p .
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The purpose o f  this document is to set out the terms and conditions o f  liability for persons 
on the sailing vessel .ADVENTURESS and its auxiliary equipment as operated by Andrew
VI. Spear who is also the owner o f  the vessel or his staff. This document does not relieve 
the owner from operating the vessel in a reasonable manner and does not remove your 
right to protection from acts o f  gross negligence. However, The ADVENTURESS is a 
sailing vessel and like most sailing vessels, it has numerous lines, wires, deck fittings and 
other obstacles which can be dangerous. As with all boats, it rolls, pitches and yaws and 
while under certain points o f  sail, it leans considerably. In addition, the A D l/ENTURESS 
is equipped with a small outboard powered inflatable tender boat. Because this is a light 
and fast vessel, it provides even greater risks. Life jackets should be warn at ALL  
TIM ES when using this boat. Passengers who use this boat, do so entirely at their own 
risk. Should you rent, request or bring your own kayaks, MAST will not be liable for

The above conditions are to be expected and by being a passenger on this vessel you are 
accepting these elements o f  risk. It is also made clear here that:
It is set out here that the owner o f  this vessel is not in any wav liable for accidents 
resulting from actions o f  passengers either to themselves or to other passengers. By way 
o f  example such actions include:

1. Injury caused by leaving the vessel without direction from the operator; eg. 
jumping onto the dock, jumping into the water and jumping into another boat.

2. Bum s caused by hot foods or beverages
3. Accidents caused by intoxication
4. Tripping, slipping and falling except where the operator is grossly negligent
5. Rope bums or other line handling injuries
6. Accidents caused by .Alaska's different fish and wildlife or the passenger,s 

attempts to catch or photograph them. It is also recognized that passengers unfamiliar 
with the way o f  boats present considerable risk to the owner/operator and to the vessel 
and that risk is accepted, however, passengers will be expected to act in a reasonable 
manner and will be responsible for injuries and damages they may cause deliberately, by 
gross negligence or actions o f  malicious intent Finally, as passengers, you should be 
familiar with:

1. The location and operation o f  all lifesaving equipment.
2. The emergency procedures, and
3. The location and operation o f  fire extinguishers.

J  \  IF Y O U  DO N O T K N O W , A SK .

I have read and understand this notice
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F e b ru a ry  15, 1994

L in d a  G igue rc  

L e g i s l a t i v e  Aide

Dear  Linda,

Per  our  phone conversation yesterday,  I want  to put a few 
thoughts  in wri ting regarding HB 300.

This  bill is important to me because I know tha t  m a n y  peop le  

l iving in the vi llages  want  to start small -scale to u r i s m  b u s in e s s e s  but  

arc  stopped,  in part, by the high cost  o f  insurance.  Anyth ing  the

legis lature  can do to relieve or  remove  tuis  obstacle  to rural  tourism

d e v e lo p m e n t  would be greatly apprec ia ted  by many people .

I am currently working for the City Council  of  a smal l  I n t e r i o r  

Athabascan  vi llage to develop their village as a touri sm  des t ina t ion .  

Severa l  residents  there  want to s tar t  small  touri sm opera t io ns .  

Insurance  costs  arc inhibi ting some o f  these  potent ia l  

businesspeop le .  T h e y  know the dange rs  o f  bush excurs ions  and  the 

terms of  HB 300 would suit the land of  c l ient s  and act ivi t ies  they 
want  to have.

I hope that you can hold a hearing on HB 300 during this 

sess ion  and  move out  of  commit tee  to a successful  vote on the fir or.

Thank you  for you time, attention, and energy on this crucial  piece o f  
l e g i s l a t i o n .

S i n c e r e l y ,

David Corubcrg ,  Ph.D.

G e n e r a l  M a n a g e r  

LOCAL WORKS, Inc.

P.O. Box 82631 

Fairbanks ,  A K  99708
•V *
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SEAL BAY.  ALASKA 9 9 6 9 7

CATERING TO ADVENTUROUS VACATIONERS • PHOTOGRAPHERS • FISHERMEN • HUNTERS

Radio Phono Contact: (907) 486-64/12 ROY 8i SHANNON RANDALL
FAX: '907) 406-2217 Ownas & Operators

FAX: 4(55-6790

H o n ^ b U  Bill HuJtan, * U t ‘ W ''
ALcudia State. LeaiAlatuna,
State Capitol [rlS 3/00]
{Juneau, AK M&0/-ll$2

Dean ‘kepn.cA enta tive HudAon,

We. neyucAt th a t you. Acheaule r/B JOO {on h e n .in g A  and move i t  ou t o{ youa co m m ittee , 

AIoa/zu A m u lti tu d e  of. Amall Riom d 'Bop'1 buAincA,aei a/ie alneady undcA tn.e/nendouA f in a n c ia l  

bundenA to  maintain, both q u a li ty  and a l l  l e g a l  penm itA, inAun.cm.ccA, e tc .  and we would  

l i k e  ou/i AIoaAcui Icguda to /iA  t o  be mone on. oun. A ide oa WiAconAin <£ C olorado lejy.uJ.acon.a 

h a v e  h e lped  th e i /1 conA tituen tA ,

flany ihanJiA, in. advance, {an. youn conA ide/m tion .

Condially,

Rou. (S Shannon. ‘Randall, 
Afognak WildenneAA Lodge.

3DaOTCniM WNDOJJ 20:frl T2-Z0-fr6,
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FEB-22-94 TUE 14:27 KENAI PENINSULA LIO FAX NO. 907 262 1881

Kenai P e n in su la  H ik e 'n 'L u n c h  Tours
203 Pamela Ct .  

Kenai/  AK 99611 
(907) 233-3010

F e b ru a ry  21,  1994

Dear R e p r e s e n t a t i v e  B i l l  Hudson, Chairman House Labor and 
Commerce Committee:

I t  nas  r e c e n t l y  been b rough t  to  my a t t e n t i o n  HB 200 C i v i l  
L i a b i l i t y  f o r  Commercial R e c r e a t i o n  A c t i v i t i e s  i s  i n  t h e  
commit tee  you c h a i r  and f u r t h e r m o r e  I l e a r n  i t  w i l l  be g o in a  
up f o r  a h e a r i n g  on F eb ru a ry  2 4 th .  I w ish  to- say I s t r o n g l y  
s u p p o r t  t h i s  h i l l  b e ca u se  i t  c l a r i f i e s  my o b i i a a t i o n s  t o  my 
c l i e n t s  and w i l l  p ro b a b ly  r ed u ce  my l i a b i l i t y  i n s u r a n c e  
c o s t .  P l e a s e  h e lp  t h e  Tourism I n d u s t r y ' s  s m a l l  b u s i n e s s e s  
by moving t h i s  b i l l  t h ro u g h  your  com m it tee .

Th a n k -y o u ,

W il l iam  D. Heath
owner.  H i k e ' n ' L u n c h  Tours



FROM : GUSTAUUS MARINE CHARTERS PHONE NO. : SG76972414

G l a c i e r  B a y  S e a  k a y a k s
P .O .  B O X  2 G  

G u s t a v o s .  A l a s k a  9 9 8 2 6  
(9071 607 -225 ' '

15 F e b r u a r y  1994

R e p r e s e n t a t i v e  B i l l  Hudson 
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
MS 3100
Juneau .  AK 99801-1182 

Dear R e p r e s e n t a t i v e  Hudson:

I am w r i t i n g  on b o h a l f  o f  HB 300 C i v i l  L i a b i l i t y  f o r  Commercia l  
R e c r e a t i o n  A c t i v i t i e s ,  and t o  l e t  you know t h a t  our company s u p p o r t s  
t h i s  b i l l .

I t ' s  my u n d e r s t a n d i n g  t h a t  t h i s  b i l l  w i l l  h e l p  e s t a b l i s h  the 
r e s p o n s i b i l i t i e s  o f  b o th  th e  p eop le  who o p e r a t e  the  commerc ia l  a c t i v i t y  
and  t h o s e  t h a t  p a r t i c i p a t e  in  i t .  I n  so  d o i n g ,  i t ' s  t h e  I n t e n t  o f  t h i s  
b i l l  t o  r e d u c e  u n c e r t a i n t y  r e g a r d i n g  t h e  l e g a l  r e s p o n s i b i l i t y  f o r  
i n j u r i e s  t h a t  may r e s u l t  f rom p a r t i c i p a t i o n  In  su ch  a c t i v i t i e s .

The p a s s a g e  o f  t h l g  b i l l  c o u l d  d r a m a t i c a l l y  r e d u c e  I n s u r a n c e  premiums 
f o r  r e c r e a t i o n  b u s i n e s s e s  In  A l a s k a ,  where p r o f i t  m a r g i n s  a r c  o f t e n  
b o r d e r l i n e  anyway due t o  th e  s e a s o n a l  n a t u r e  o f  the  r e c r e a t i o n  i n d u s t r y  
in  t h i s  s t a t e .  F u r t h e r ,  t h i s  b i l l  w ou ld  h e lp  t o  m i t i g a t e  t h e  e f f e c t s  
t h a t  o u t - o f - s t a t e  a c c i d e n t s  have  on ou r  I n s u r a n c e  p rem iums .  I t  w o u l d  
c l e a r l y  r e d u c e  t h e  number and amounts o f  o u t - o f - c o u r t  s e t t l e m e n t s .

I u r g e  you g i v e  t h i s  b i l l  h i g h  p r i o r i t y  and t o  s c h e d u l e  a h e a r i n g  t o  
move t h i s  b i l l  o u t  o f  comm i t te e  and on to  the  House J u d i c i a r y .

Thank you f o r  yo u r  s w i f t  a t t e n t i o n  on t h i s  m a t t e r .

Sincerely,



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(007) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Streei, Suite 409
Juneau, Alaska 99801-2105

VI E VI O R A N D U M February  16, 1994

SU B JEC T:

TO :

FR O M :

Sectional Sum m ary o f H B  300  

R epresentative Bill H udson

M ichael F. Ford  
Leszi.. tive C ounsel

You have requested  a sectional sum m ary o f  the above-described  bill.

A s a prelim inary m atter, note that a sectional sum m ary o f  a bill should not be 
consid ered  an authoritative interpretation o f  the bill and the bill itself is the best 
sta tem ent o f  its conten ts. If you would like an interpretation o f  the bill as it m ay 
apply to a particular set o f  circum stances, p lease  advise.

Section 1. Purpose.

Section  2.
Sec. 05.45.010. E stablishes that participation in a com m ercial recreational activity  
constitu tes accep tan ce o f  that activity’s inherent risks that are apparent to an 
ordinarily prudent person.

Sec. 05.45.020. Provides that a person  who accep ts an inherent risk o f a recreational 
activity is contributorily negligent to  the exten t the inherent risk causes injury, death, 
or property dam age. R equires a reduction in com pensatory dam ages for any 
contributory negligence.

Sec. 05.45.030. E stablishes the responsibilities o f  participants in a recreational 
activities.

^ e c .  05.45.040. E stablishes responsibilities o f  operators o f  recreational activities.

Sec. 05.45.050. Provides that A S  05.45 d o es not affect im m unity provided under  
AS 09.45.795 or A S 09:65.135.

.« V
Sec. 05.45.100. Definitions.

i.iL , v 'S
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1907) -165- m i  or 465-2450
F/IX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3701 Jiuteau, Alaska 99801-210S

M E M O  R A N D U M February 23, 1994

SUBJECT: Civil liability for com m ercial recreational activities - (H B  300)

TO: R epresentative Bill H udson

FROM : M ichael F. Ford f A l  - -
Legislative C ounsel

Y ou have asked  tor a general explanation o f the e ffects  o f  H B 300. T h e bill w ould, 
in my op in ion , have its m ost significant effect in fixing the responsibilities o f  
participants in recreational activities and operators o f  recreational activities. In sec. 
05.45.030 and sec. 05.45.040 the bill lists these responsibilities. This should in so m e  
m easure reduce the uncertainty regarding the legal responsibility for injuries resu lting  
from recreational activities. W hile the bill also addresses inherent risks (in  sec. 
05.45.010) and contributory negligence (in sec. 05 .45 .020) these provisions are not 
significantly d ifferen t from  the existing system  for allocating fault described under  
A S 09.17.

This bill will not im m unize operators o f  recreational activities or elim inate litigation  
over injuries or property dam age that occurs during a recreational activity. H ow ever, 
this bill m ay reduce the tim e spent in litigation by clearly indicating the responsibili­
ties o f  each party w hen an accident occurs during a recreational activity.

P lease contact m e if you have further questions.

M FF:gc:pl
94-154.glc
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A  A l a s k a  A c t i o n  T r u s t

TO: Senator Kelly, Chairman
Senator Rieger, Vice-Chairman 
Senator Sharp 
Senator Lincoln 
Senator Salo

Members of Senate Labor & Commerce Committee

FROM: Debra C. Gravo, Executive Director
Alaska Action Trust/Alaska Academy of Trial Lawyers

DATE: April 5, 1994

RE: HB 300, immunity for commercial recreational activities

* * * * * * * * * * * * * * * * * * * * * * * * * *

Alaska trial lawyers oppose HB 300. This bill is extremely unfair 
to Alaskans as well as the tourists who come to visit our fine 
state. If passed in its present form it will cut a wide swath 
across a wide assortment of "recreational activity" performed 
"outdoors".

The net effect of the bill is to confer immunity on commercial 
recreational activity operators, provided they merely "inform" 
participants of the "inherent risks" associated with that activity. 
The commercial operators are not required to be competent. They 
are not required to be safe. The are not required to be well 
trained. They are not required to be experienced. They are not 
required to act prudently.

Rather, they are merely required to "inform" participants of the 
"inherent risks" of the activity. The participant, on the other 
hand, is required to learn about the activity —  which in many 
cases will be virtually impossible.

I will attempt to set forth some major faults of the bill in its 
present form.

I . Present Legal Standard

Presently in Alaska, a commercial operator is required to operate 
in a prudent manner —  just as all of us are required to act 
prudently. There are no special exceptions or immunities for 
commercial operators. Given a particular activity that is being 
operated, they are assumed to be operating in a safe manner,

1
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consistent with how such operations are performed elsewhere. 
Further, they are assumed to have superior knowledge ana expertise 
in relation to their operations compared to that of their 
customers. This is the same standard which is applied against any 
person who holds himself out to have a particular expertise for 
which he charges money —  whether it be a physician, lawyer, a 
store owner or otherwise.

The participant is required to have the normal, prudent judgment of 
the normal, prudent person. This does not generally apply to 
children, who are only required to have the normal judgment of a 
child and not the judgment o* an adult. This bill makes no 
exception for children.

II. This Bill Reverses The Responsibilities

This bill reverses the responsibilities in its attempt to immunize 
commercial operators. Here, the only duty of an operator is to 
"inform" participants of the "inherent risks" and to further have 
a minimal degree of first aid training and knowledge of emergency 
medical services available in the area. The operator is also 
required to maintain his recreational equipment and facilities in 
good repair. Again, the operator is not required to act prudently 
or safely or to have safe, trained and competent personnel or 
operators.

On the other hand, the participant is required to learn about the 
risks, act within the limits of his abilities, heed all warnings 
and maintain control of his person and his children, equipment, 
etc. An examination of these duties placed upon the participants 
will demonstrate the lack of reality here.

III. Duties of Participants

This bill assumes that it should grant immunity because a 
participant can learn abcut the "risks" of the activities. Indeed 
the participant is required to. However, how can a layman possibly 
learn in a very short period of time the risks associated with 
flying a small aircraft, operating a boat, driving a tour bus, 
operating a lodge, operating a hot air balloon or the many other 
activities which are obviously covered by this bill? Many of these 
activities take literally years to learn to perform competently. 
Many of these activities require specialized licenses because 
indeed they are specialties, operated by persons who hold 
themselves out to be professionals.

What would we think of a bill which stated that the average patient 
must learn all he can about the medical profession before he enters 
the hospital? What would we think of a bill that said the average 
person must ]earn all he can about the legal profession before he 
undertakes legal representation or a lawsuit. However, exactly the 
r' nort of procedure is being promoted here. It is nonsense to

2



r e v e r s e  t h e  r e s p o n s i b i l i t y  f o r  h a v i n g  s u p e r i o r  k n o w l e d g e  a n d  p u t  
t h i s  "risk" u p o n  t h e  n o n - k n o w l e d g e a b l e  p a r t i c i p a n t  w h o  c a n n o t  
p o s s i b l y  l e a r n  a b o u t  t h e  "risks".

IV. T h e  R i s k s

T h i s  p o i n t s  o u t  a .najor d e f e c t  in t h i s  bill. T h e  " i n h e r e n t  r i s k s "  
a r e  n o t  d e f i n e d  in t h e  bill. T h e  o n l y  l a n g u a g e  t h a t  I a m  r e a d i l y  
f a m i l i a r  w i t h  d e f i n i n g  " i n h e r e n t  r i s k "  c o m e s  f r o m  t h e  c a s e  of 
H i i b s h m a n  v. C i t y  of V a l d e z . 8 2 1  P . 2d 1 3 5 4  ( A l a s k a  1991). In t h a t  
c a s e  i n v o l v i n g  a s k i  area, t h e  A l a s k a  S u p r e m e  C o u r t  s t a t e d  th a t  an 
" i n h e r e n t  r i sk" is a r i s k  w h i c h  c a n n o t  b e  m i t i g a t e d  o r  e l i m i n a t e d .  
H o w e v e r ,  t h i s  b i l l  d o e s  not d e f i n e  s u c h  risks.

T h e  p r o b l e m  w i t h  t h i s  is t h a t  t h e  p o t e n t i a l  d e f i n i t i o n  for 
" i n h e r e n t  ri s k s "  is so w i d e  as to  v i r t u a l l y  i m m u n i z e  c o m m e r c i a l  
o p e r a t o r s ,  w h i c h  a p p a r e n t l y  is t h e  i n t e n t  of t h i s  bill. F o r  
i n s t a n c e ,  s i n c e  t h e  b r e a t h  of " o u t d o o r  a c t i v i t y "  is a l s o  u n d e f i n e d ,  
it c e r t a i n l y  c o u l d  be  a r g u e d  t h a t  " i n h e r e n t  r i s k "  o f  an a c t i v i t y  
m i g h t  b e g i n  t h e  m o m e n t  a p a r t i c i p a n t  s i g n s  u p  o r  p a y s  f o r  s u c h  
a c t i v i t y .  A s  an e x a m p l e ,  m a n y  A l a s k a n s  a n d  t o u r i s t s  fly o u t  of 
L a k e  H o o d  o n  a i r  c h a r t e r s  o r  a i r  t o u r s  f o r  t h e  p u r p o s e  of 
s i g h t s e e i n g ,  f i s h i n g ,  h i k i n g ,  h u n t i n g ,  r a f t i n g ,  c a n o e i n g  o r  
k y a k i n g .  C e r t a i n l y ,  a n y  d e f e n s e  l a w y e r  f o r  a c o m m e r c i a l  o p e r a t o r  
w h o  c r a s h e d  a c h a r t e r  a i r c r a f t  w o u l d  a r g u e  t h a t  t h e  f l i g h t  to  the 
s i g h t  of  t h e  a c t i v i t y  w a s  an i n h e r e n t  risk. In t h e  c a s e  o f  a 
s i g h t s e e i n g  t o u r  t o  Mt. M c K i n l e y ,  t h e  a i r  c h a r t e r  o p e r a t o r  w o u l d  
a r g u e  t h a t  h i s  " o u t d o o r  a c t i v i t y "  at l e a s t  b e g a n  o n  t a k e - o f f  a n d  
t h e  e n t i r e  f l i g h t  w a s  t h e r e f o r e  an i n h e r e n t  risk.

T h e  s a m e  a r g u m e n t  c o u l d  be m a d e  in r e l a t i o n s h i p  t o  a t o u r  b o a t  
o p e r a t o r  w h o  n e g l i g e n t l y  s a n k  h i s  v e s s e l  k i l l i n g  s c o r e s  o f  p e o p l e  
in P r i n c e  W i l l i a m  S o u n d  o r  K a c h e m a k  Bay. H e  w o u l d  a r g u e  t h a t  t h i s  
o u t d o o r  a c t i v i t y  b e g a n  o n c e  t h e  b o a t  s e p a r a t e d  f r o m  t h e  d o c k  a n d  
t h e r e f o r e  all r i s k s  f r o m  t h a t  p o i n t  on w e r e  a s s u m e d  b y  t h e  n o w  d e a d  
t o u r i s t s  in s p i t e  of  t h e  o p e r a t o r ' s  c l e a r  n e g l i g e n c e .

T h e r e  is i n d e e d  n o  l i m i t  to th i s  a r g u m e n t .  T h e  s a m e  a r g u m e n t  c o u l d  
be m a d e  b y  t o u r  b u s  o p e r a t o r s ,  c h a r t e r  f i s h i n g  o p e r a t o r s ,  
o u t f i t t e r s ,  g u i d e s ,  w a t e r  t a x i  o p e r a t o r s ,  l o d g e  o p e r a t o r s ,  a n d  
p r i v a t e  s c h o o l  o p e r a t o r s .

As t h e  b i l l  p r e s e n t l y  stands, o n c e  a p e r s o n  is " o u t s i d e " ,  t h a t  
p e r s o n  c o u l d  b e  a r g u e d  to h a v e  a s s u m e d  a n y  a n d  a l l  r i s k s  o f  b e i n g  
o u t s i d e .  Thus, n o  m a t t e r  h o w  n e g l i g e n t  t h e  o p e r a t o r  h a s  b e e n  t h i s  
r i s k  w o u l d  be  a s s u m e d .  Indeed, f o r  i n s t a n c e ,  a n  a i r  c h a r t e r  
o p e r a t o r  w h o  n e g l i g e n t l y  c r a s h e s  h i s  a i r c r a f t  c o u l d  a r g u e  t h a t  
i n d e e d  h i s  o w n  n e g l i g e n c e  is o n e  of t h e  " i n h e r e n t  r i s k s " .  T h i s  is 
a p p a l l i n g ,  t o  s a y  t h e  least.

3



V . This Bill Will Completely Compromise Safety Obligations of 
Operators

As it presently stands, many of the activities that would be 
effected by this bill are not regulated or are minimally regulated, 
so that the only incentive for such operators to be safe is to 
avoid insurance claims. For instance, in lodge operations the 
pilots for such lodges are not regulated under the Federal Aviation 
Regulations. They do not receive regular inspections nor do their 
aircraft. They are not required to have regular examinations nor 
are their aircraft. Water taxis such as those on the Copper River, 
charter fishing operations and tour boats are very minimally 
regulated. They are required to have minimal safety devices aboard 
such as flares and flotation equipment. Generally they do have 
licensed pilots or masters. However, the main regulating factor is 
their desire to avoid higher insurance rates by avoiding insurance 
claims. This bill will virtually eliminate the need for insurance 
provided the operator provides either writ ten or oral information 
regarding the "risks" . Suffice it to say that virtually all 
operators will provide a small card to warn of the risks. Indeed, 
this "warning" will in actuality be a disguised, unsigned and 
agreed to release of liability.

In fact, the participants are not even required to be warned by 
this bill that they are assuming virtually total liability 
including even the negligence of the operator. This is terribly 
unfair.

VI. No Necessity For This Bill

The stated purpose of this bill is to encourage continued 
availability of businesses that offer "recreational activities". 
However, there is certainly no shortage of such business. Indeed, 
they continue to proliferate at a virtually alarming rate, as 
anyone who travels in the less populated areas of Alaska will 
acknowledge. A mere glance at the yellow pages will quickly verify 
this. Anyone who has visited Lake Hood will not notice any lack of 
air charter activity. Anyone who has been to Homer, Seward, 
Whittier or any of the other Alaska seaports will not notice any 
dying off of commercial enterprises. Further, there is no shortage 
of insurance available for commercial operators.

Nor is there is no shortage of tourists. The latest figures from 
the Alaska State Department of Tourism indicate that tourism was up 
10% in 1992 and up 4% in 1993.

VII. Unconstitutional

In line with the recent Assistant Attorney General's opinion 
regarding HB 292, I would suggest that this bill is also 
unconstitutional. This bill would* establish negligence against a 
participant merely on the basis of being informed of "risks"
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w i t h o u t  r e q u i r i n g  t h a t  the p a r t i c i p a n t  b e  in a n y  w a y  n e g l i g e n t .  It 
is i r r a t i o n a l  to h o l d  t h a t  s o m e o n e  is " n e g l i g e n t "  w h e n  in f a c t  t h e y  
h a v e  d o n e  n o t h i n g  wrong. T h e r e  is a r e a l  p a r a d o x  here. T h e  b i l l  
w o u l d  r e q u i r e  a p e r s o n  to a c t  p r u d e n t l y  t o  l e a r n  a b o u t  r i s k s  a n d  t o  
a c t  w i t h i n  h i s  c a p a b i l i t i e s  —  and w h e n  he d o e s  h e  is t h e r e f o r e  
c o n t r i b u t o r i l y  n e g l i g e n t .

C o n c l u s i o n

T h i s  b i l l  is a d i s a s t e r  for A l a s k a n s  a n d  f o r  t o u r i s t s .  It is 
i r r a t i o n a l  a n d  u n n e c e s s a r y .  It is m o s t  p r o b a b l y  u n c o n s t i t u t i o n a l .  
Its i n t e n t  to  i m m u n i z e  c o m m e r c i a l  o p e r a t o r s  is n o t  o n l y  u n n e c e s s a r y  
b u t  is e x t r e m e l y  h a r m f u l . I w o u l d  t h i n k  t h a t  if t o u r i s t s  l e a r n  
t h a t  A l a s k a  has t h i s  d r a c o n i a n  "no l i a b i l i t y "  f o r  c o m m e r c i a l  
o p e r a t o r s ,  t h i s  w i l l  not i n d u c e  t o u r i s t s  t o  c o m e  b u t  w i l l  r a t h e r  
i n d u c e  t h e m  to s t a y  a w a y .

N o  o t h e r  s t a t e  in t h e  u n i o n  h a s  a l a w  t h a t  is a n y t h i n g  l i k e  this. 
T h e  w h o l e s a l e  e l i m i n a t i o n  o f  r e s p o n s i b i l i t y  o n  t h e  p a r t  of 
c o m m e r c i a l  o p e r a t o r s  c a n  o n l y  h a r m  t h e  c i t i z e n s  of A l a s k a ,  l e t  
a l o n e  t h e  t o u r i s t  i n d u s t r y .
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W a v e t a m e r  K a y a k i n g
KAYAK KOOtAK TOURS - KAYAK KA7MA1 ADVENTURES 

FEATHERCRAFT FOLDING KAYAKS - NEOCY KAYAKS - ACCESSORIES 
P03 228, Kodiak, Alaska 99615 - FH & FAX: 907-486-2604

April 14,1994

Senator Tim Kelly 
Alaska State Senate 
Juneau, AK

Dear Senator Kelly,

IIB300 ( c i v i l  l i a b i l i t i e s  f o r  c o m m e r c i a l  r e c r e a t i o n a l  a c t i v i t i e s  ) is a good first step
in assuring that safety standards will be maintained by those of us who operate high-risk 
adventure activities. It is as important for the industiy as for the clients to have standards 
that define the level of responsibility a company should maintain for the benefit of its 
clients. Equally important, in light of the increase in soft adventure acdvidy within Alaska, 
is the awareness and acceptance of responsibility clients have in regard to the potential 
risks faced in their participation in high-risk commercial adventure activities.

I also believe that such standards will positively affect the ins'nance premiums many of us 
now face. I know that my dedication to safety (ETT, CPR, organizational affiliations) all 
have had a positive affect on my insurance company’s willingness to have me as a client

HB300 is on track with at least one national effort - that of the T r a d e  A s s o c i a t i o n  o f  S e a  
K a y a k i n g  - who is cuncndy developing a list of guidelines to use throughout the sea 
kayaking industry (manufacturers, retailers, tour operators, etc.) to standardize the level of 
safety among industry members and to offer assurances to potential clients that the quality 
and level of safefy, service, instruction and product are of high standard as well.

I  personally feel that this legislation will positively affect the development of adventure- 
oriented businesses by lowering insurance premiums to more affordable levels and by 
presenting a level of responsible business operations and user experiences so as to entice 
visitors to Alaska.

Clearly the safety of participants, responsibilities of participants and die ccomonic 
incentives for businesses are the strong points towards passing this bill.

Thank you for this opportunity to speak on behalf of HB300,1 would appreciate it if  you 
would include my comments into the record and I encourage you to pass this legislation 
for the benefit of Alaskan operators and clients alike,

Sincerely,

TOTAL P.01



H OUSE LAIJOR AND C O M M E R C E  C O M M IT T E E  f    _

SPONSOR STATEMENT 
CS HB 300( JUD)am 

Aii Act Relating to Civil Liability for Commercial Recreational Activities

The Adventure Travel Society estimates that adventure travel and 
ecotourism segments of the travel industry are growing at a rate of 209? a 
year. The economic contributions of Alaska's wilderness based tourism, 
while undocumented, are undoubtedly important. AWRTA estimates that 
there are over 2,000 natural resource dependent tourism businesses in 
Alaska. Although few of these businesses employ upwards of 50 people, 
many are small, supporting or contributing to the income of only a few 
families. They are, however, Alaskan-based and vital to local employment. 
Unlike larger recreational outfits, these businesses keep their dollars in 
Alaska. They purchase their goods here, employ local residents, remain 
in-state, and spend the dollars they make here, thus providing both 
economic diversity and stability to many communities.

Many of these small businesses, however, are facing an uncertain 
future due to the high costs associated with insurance premiums and 
operation of such businesses. In order to encourage the continuance and 
survival of increasingly popular outdoor recreational activities, some kind 
of structure is needed to assure that hoth operators and participants become 
knowledgeable of, and assume, responsibility for inherent risks. House Bill 
300 was introduced to establish the responsibilities of persons who operate 
and participate in commercial recreational activities. HB 300 in no way 
relieves recreational businesses/operators from liability. It simply 
establishes a framework that may help in the litigation process by stating 
that the state has recognized responsibilities of operators and participants 
and sends the message that steps have been taken to educate both the 
onerator and participant as to these responsibilities. While insurance 
premiums are based on many factors, including one's history of claims, 
similar legislation in Colorado has had the elfect of lowering insurance 
premiums 15 to 20 percent.

HB 300 establishes a balance of responsibility between operators and 
participants, without diminishing the responsibility of either party. HB 300 
does not immunize operators of recreational activities from liability nor will 
it eliminate litigation over injuries.

HB 300 has a zero fiscal note.

IIB 300 also has the support of the ALASKA VISITORS 
ASSOCIATION and THE ALASKA WILDERNESS RECREATION AND 
TOURISM ASSOCIATION that represents 230 business members 
statewide, among others.

ALASKA STATE LEGISLATURE STATE CAPITOL. JUNEAU. AK WK01-1182
(907) 465-4954
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CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0

; GRANTS. CLAIMS 0 0 0 0 0 0
I MISCELLANEOUS 0 0 0 0 0 0
| TOTAL OPERATING 0 0 0 0 0 0

| CAPITAL EXPENDITURES 0 0 0 0 0 0

I CHANGE IN REVENUES( ) 0 0 0 0 0 0

FUND SOURCE
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHT1A 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
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