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Operating Costs
Personal Services. DOR will need the following positions to administer the employment tax 
program. All positions will be located in Juneau.

Position Range Function FY 95' FY 96 - 00
Document 
Processor II 3

Process returns and payments. 
Data capture information. S16.5

|
1

S33.0 :

Clerk Typist III 8
Data capture information and 
issue refunds. 16.5 33.0 1

Accounting 
Technician 1 12

Reconcile payments and DOL 
information, collect delinauent 
accounts. 20.2

iil

40.4

Tax Examiner 1 12

Examine tax returns, 
compliance, taxpayer 
correspondence. 20.2

1

40.4 i

Seasonal 
Clerk Typist lll? 
(3 positions) 8

A nsw er phone  calls, da ta  
cap tu re  information and 
issue  refunds. 49.5 49.5

Total Personal 
Services S122.9 S196.3

1 Costs for hall of P r 95. Positions will te  hired beginning January i,  1995.
O
“  Three positions will be hired lor the period January through June each year in conjunction with increased seasonal workload.

Contractual FY 95 FY 96 - 00
Programming (FY95 only) S60.0 SO.O
Phones (FY 95 only) 1.5 0.0
Regulations Promulgation (FY 95 only) 5.0 0.0
Forms 5.0 5.0
Communications 5.0 5.0
Total S76.5 S10.0

Travel. DOR anticipates that this program can be administered at ihe office level and will not 
require field travel. DOR will perform compliance through exchange of information with DOL 
and IRS.

Equipment. One-time request for FY 95 to provision each of the seven positions with the
following equipment.

Computers S28.0
Office Equipment 10.5
Total S38.5

S u p p l i e s .  S 1 0 0 0  f o r  e a c h  o f  t h e  s e v e n  p o s i t i o n s .
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Revenue
Accorciing to Department of Labor employment statistics for calendar year 1992, the following 
number of employees and self-employed persons will be si bject to the employment tax. For 
purposes of calculating tne impact of the bill’s tax exclusion for employees under 12, we 
assumed that 15% of the workforce is under 19. Department of Labor does not maintain data 
on age of employees. Although statistics are not available, Department of Revenue estimates 
that 20,000 contractors doing business in Alaska will be subject to the employment tax. Total 
tax revenue for each year will vary depending on employment in the State.

Th;s bill wiil generate the following revenue stream. Note that the revenue estimate for FY 95 
reflects firs; quarter activity only because it is the only quarter in which the remittance due 
date falls within the fiscal year.

FY 95 FY 96 - FY 00

Earnings > 
S1000

Earnings < 
31000

Earnings > 
S1000

Earnings < 
S1000

Number oi Employees 201,500 32,000 300,800 37,500 |

Adult Workforce Factor1 85% 35% 85% 85%

Aauit 'Workforce 171,275 27,200 255,680 31,875

Number of Self-employed 14.200 7,000 21,300 0

Number of Contractors 13,400 6,600 20,000 0

Total 198975 40,800 296,980 31,375

Tax Calculation Base2 S1000 3500 S1000 S500

Gross Earnings (Total x 3ase) S198,975,000 S20,400,000 $296,980,000 515,937,500

Tax Rate 10% 10% 10% 10%

Tax Revenue 519,897,500 S2.040.000 529,698,000 S1,593,750

' Adjustment tor 15% of workforce assumed under 19.
2 Average earnings for employees earning less than S1000 were not available from the (Department of Lador. The mecian of 30 and S1000 or S500 
was chosen for calculating revenue generated from these employees.

Employment Tax Revenue Summary

FY 95 FY 96

Earnings > 31000 $19,897,500 $29,698,000

Earnings < $1000 2,040,000 1,593,750

Total Revenue $21,937,500 $31,291,750

loDiomploytx.att
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"A n  A c t  r e l a t i n g  to t h e  e s t a b l i s h m e n t .  c o F  jction. a n d  

e n f o r c e m e n t  o f  a n  e m p l o y m e n t  t ..."

This bill establishes a tax on individuals 19 or older whc receive compensation for 
services performed or self-employment tam ings from business activities in Alaska 
r ffective January  1, 1995. The tax wall be 10% of the first S1000 of compensation or 
.am ings. Individuals will not be liable for more than $100 total in a calendar year.

This bill separates requirements for reporting and remitting taxes for employers and self- 
employed individuals to capitalize on requirements already in place for employers to 
report employment security contributions to the Department of Labor (DOL). Taxes will 
be reported and rem itted as follows. Under this bill, employers and self-employed 
individuals are required to withhold 10% of compensation or earnings until the $100 tax 
limit is met.

The .D epartm ent of Revenue (DOR) will be the lead agency for administering the 
employment tax. DOR will adm inister all aspects of the employment tax program for 
self-employed individuals since they have no reporting requirements to DOL.

DOL's role in administering this tax will be that of a servicing agency to DOR to collect 
and account for withholdings by employers. The two departm ent's will work closely with 
each other to exchange tax information to ensure program compliance. The Employment 
Security tax unit will collect the employment tax for approximately 340,000 employees 
through the employers’ quarterly reports for payment of unemployment insurance taxes. 
Revenues from the employment tax will be transferred to the Department of Revenue for 
deposit in the General Fund.

Employers will be required to furnish employees by February 1 a record of the amount 
of tax withheld from the employee's compensation in a preceding year. DOR envisions 
Lh a t employers will meet this requirement by including amounts withheld on the 
employee’s W-2. Employers will pay a $10 penalty for each failure to provide the record 
of withholding.

The records will be used as a basis for refunding employees who had more than $100 
withheld during the preceding year. DOR will be responsible for refunding tax 
overpayments, assessing taxes and penalties and enforcing tax collections.

Revenue projections are included in the fiscal note prepared by the Department of 
Revenue.

F i s c a l  N o t e  A n a l y s i s  f o r

Page 2 of 5



O p e ra tin g  C osts:
A 5% inflation factor, minus one-time items, was included in fiscal years (FY’96-00) 
displayed on the fiscal note.

Effective date of January  1, 1995 is assumed.

Personal Services:
DOL will need two positions to administer the employment tax program. Boo 
positions will be located in Juneau.

Accounting Technician I 40.4
Clerk III 33.S

T o ta l P e rso n a l Serv ices 74.2

These two positions will perform the following tasks: examine and process quarterly 
returns and payments from employers; reconcile payments from employer; respond to 
\ mitten and telephonic questions; and provide information and training to individuals 
vho prepare quarterly reports.

T i rvel:
No travel required or anticipated specific to this additional tax collection. 

C o n tra c tu a l S e rv ice s :
Federal Cost Allocation Plan 290.0
(Prorated share of tax operations)

Additional key punch items from quarterly reports for employment 39.S
tax collection.

One-time reprinting of tax reporting forms, informational outreach 39.0
to employers.

C o m m unications expenses. 6.0
Data processing chargeback services. 50.0
Departm ent indirect cost plan based on 12% of personal service costs. 26.5
Existing system data processing conversion programming contract.* 119.0
Postage & advertising. 17.5

T o ta l c o n tra c tu a l  services: 587.S

S u p p lie s :
Figured a t $1000 for each employee. 2.0

E q u ip m e n t:
One-time requests for FT95 purchase of standard office equipment for two positions. 

Computers 5.0
Office equipment 2J3

T o ta l eq u ip m en t: 7.5

*NOTE: FY97 data processing programming contract to convert existing system to 
relational database (120.0).

Page 3 of 5



Position Tilla Mo ol Positions

Timo Slams
F T

A tcni '(Inn Tech II 
Stall fv, mills

12

R a n g o /S tu p

l-tli
locution

JllllC illl

Barg. Unit

Eluclion Dicltlcl
G C I J

Tjpc ot Miiunilllure
Salaiy
Bonolits
Premium Pay
Oilier

Total Porsonal Soivlcos

$32 ,808
13,785

Travel
Contractual
Commodities

_ Equipment
Olhor

Tolal Cost
Funding Source for Tolul Co it

Fodetal Receipts 1002
G. F. Match 1003
General Fund 1004
l-A Rocelpts 1007

CIP Roculpls 1061

A m oun t Justification

! I: : .. " i i
H 6,5!>3

0

JiiOL
soo

3 ,750

$56,343

56,343

M llf  tappiiiwiis

T i l l s  p o s i t io n  w i l l  p r o v i d e  d i r e c t  s u p p o r t  fo r  th e  E m p lo ym e n t  T a x  
p r o g r a m .  T i l l s  I n c l u d e s  w n i k l n g  w i t h  e m p lo y e r  m id  em p lo y e e  
l i u p i l r l c s  In a s s i s t in g  w l l l i  n i l a sp e c t s  o f  th e  p r o g r a m .  T h i s  
p o s i t io n  w i l l  net us the  len d  fo r  th e  A c c o u n t i n g  C l e r k  I l f  po s i t ion  
m id  w i l l  h a v e  d i r e c t  r e s p o n s i b i l i t i e s  r e l a t e d  to tin : ncconnlln|;,  
f a rm s  d e s i g n ,  a n d  d a t a  p r o c e s s in g  w n t k l n n d  fo r  the  em p lo y  men  I 
l a x  p r n g r n m .

C u n l r a c lm d  s e r v i c e s  r e l a t e d  In l i d s  p u s l l l u n  I n c lu d e  f i i u i l l n g  
fo r  the d e p n i lm e n l s  I n d i r e c t  ca s t  p l a n ,  p lum e  a n d  lo n g  
d i s t a n c e  c a s t s ,  a n d  d a t a  p r o c e s s in g  c h a r g e b a c k  
e x p e n d i t u r e s .  E q u ip m e n t  a n d  s u p p l i e s  I n c l u d e  o f f i c e  
f i i r n l l t i r e ,  p e r so n a l  c o m p u t e r  a n d  r e l a t e d  s o f tw a r e .

I.n lm r
Request F o r nun E m p lo ym e n t  S e em  l l y I ' . ige 1 o f  5 | F Y  95
New  Pos ition Componen t E m p lo ym en t/U n em p lo ym en t  S e r v i c e s K e v j s c d  I late



Position Tillo

Accounting; Clerk III
Time Status

i'r
Stall Months

12

l-lo.ol Positions R a n y u /S le p

11)11
Location

Juneau

Barg Unit

Election Distilcl
CCtl

Type of E*ptndlltire
Salary
DenoliLs
Premium Pay
Othor

Total Porsonal Sorvlces

$25,52-1

ll,K 7 2

Travul
Contractual
Commodities
Equlpmur.t
Other

Total Cost
KunJInft Source for To!*!! Coil

Fodoral Rocoipls 1002
G. F. Match 1003
General Fund 100-1
l-A Rocolpls 1007
CIP Receipts 10G1
Othor

Amount Justification

V ••'I'T-.I I 7  
I. II'l'-! i' •. ' : • -  

■1 >iv. l t d -1 ............. !' . ,
-HL]2'L

•1,500
s o n

3,750

S-lti, 1-1 fi

•16, t in

i p i p  -v'., i|  s  i i
f‘- , • V I ill'" ; •• !î Vjr I ̂ ! *1 i I ♦; !*■•/:.!'V • ' ' I ! /’I *•{ ' •' • *

••jv «i!|; | •'*!. ’V.," • i• • Vr*.>! V *i!: VVi • •{‘!:.1 i!*-1 • •  'i: . V !

; s a *■ ; . .•• ji. 11 .

V-r
y ::-,

This position will assist Hit Accnuittlti]; Tech II position tilnl 
respond in trnpluytr ami cinplnytu tnrpili Its, assist In hit ins' 
design, anil data processing liifiiniitillnii review. Tills pnsllliui 
will have direct rcspiinsllilllllcs related In I lie iimnilillil|> id 
the eiiipliiytnenl tax program.

(.'uiilrnchml services related lu this pnsltlnn Include funding; 
fur Ihe ilegiartineiils' Indirect cast plan, plume and lung 
distance casts, and data processing; chargeback 
expenditures. IsigiilgiineiiI and sii|i|illes Include office 
furniture, gicrsoiinl cutiipiiler and relaled snflwiue.

Request For 
New Position

Agency I.a 1 inr

IIIUJ liiuplnymuul Security Pape 5 oi 5 [ F Y  05H
Onnpiincni lsui|iloyinenl/llneinpliiyineul Services Revised Dale
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SENATE BILL NO. 344

IN TH E LEG ISLA TU R E OF T H E  STATE O F  ALA SK A

EIG H TEEN TH  LEG ISLATU RE - SECON D SESSION

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced: 3/9/94
Referred: L&C, JTJD, FIN

U  A B IL L

F 0 R  AN ACT e n t it l e d

i f  "An Act relating to the establishment, collection, and enforcement of an 

2\_ employment tax; and providing for an efTective date."

3 B E  I T  E N A C T E D  BY T H E  L E G IS L A T U R E  OF T H E  S T A T E  OF A L A S K A :

4 * S ec tion  1. AS 43 is am ended  by adding a new chapter to read:

5 C H A P T E R  42. E M P L O Y M E N T  TA X .

6 Sec. 43.42.010. T A X  IM POSED, (a) In each ca lendar  year there is levied  an

7 em ploym en t tax upon each individual w ho  receives com pensation for services

8 perform ed in this state as an employee, or receives self-em ploym ent earnings from

9 business activities conducted  in this state. The tax on an individual is 10 percen t o f

10 the first $1,000

11 (1) o f  com pensation paid to that individual by an em ployer  w h o  has a

12 business situs in this state, for services perform ed in this state in the ca lendar  year as

13 an em ployee  o f  that em ployer,

14 (2) o f  that individual’s self-em ploym ent earnings from business

SB0344a -1- SB 344
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activities conducted in this state in the calendar year.

(b) Under this chapter, the aggregate tax liability o f  an individual does not 

exceed 5100 in a calendar year even if the individual receives both com pensation for 

services performed as an employee and self-employment earnings in that year.

Sec. 43.42.020. D ETERM INA TIO N OF BUSINESS SITUS. For purposes of 

AS 43.42.010, an employer has a business situs in this state if at any rime in the 

ca lendar year an individual performs services in this state as an em ployee o f  that 

employer.

Sec. 43.42.030. COLLECTION, REPORTING, AND R E M IT T A N C E  OF TA X  

O N  E M PL O Y E E  COM PENSATION , (a) An em ployer making paym ent o f  

com pensation for services performed in this state shall withhold from the paym ent the
i

tax levied by this chapter. The employer shall withhold 10 percent o f  each such , 

paym ent until the full amount o f  the tax is collected, except that the last am ount

withheld may be less than 10 percent if the lower amount will result in collection o f  i
»

the full am ount o f  the tax. The employer shall tile a return and rem it the taxes as j 

required by (b) or (c) o f  this section.

(b) Except as provided in (c) o f  this section, the return required by this section 

m ust be filed, and the withheld taxes remitted, by the date the em p lo y e r’s regular
i

quarterly  report o f  employment security contribudons under AS 23.20 is required to 

be tiled. T he  em ployer shall file a return by reporting amounts w ithheld  under this i 

section during the preceding calendar quarter, and any additional inform ation required
I

by regulation adopted under AS 43.42.040(a). to the Department o f  Labor, on forms 

provided by that department, together with the em plover’s regular quarterly  report o f
I

em ploym ent security contributions under AS 23.20. With each return filed under this 

subsection, the em ployer shall remit the taxes required to be w ithheld  under this 

section during the preceding calendar quarter.

(c) An em ployer who is required to withhold and remit taxes under this section 

but who is not subject to the reporting requirements o f  AS 23.20 shall file a return and j 

remit the taxes as required by this subsection. On or before the last day o f  die m onth 

following each calendar quarter in which taxes were withheld under this section, the 

em ployer shall file with the department a return, on forms provided by the department,

-2-
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mid shall remit the taxes required to be withheld during the preceding calendar quarter. 

In the return, the em ployer shall report amounts withheld under this section during  the 

preceding calendar quarter and any additional information required by regulation 

adopted under AS 43.42.040(a).

Sec. 43.42.040. ADM IN ISTRA TIO N O F TA X  ON E M PL O Y E E

C O M PEN SA TIO N , (a) After consultation with the Departm ent o f  Labor, the 

Department o f  Revenue shall prescribe, by regulation, any additional information that 

must be included in a return filed under AS 43.42.030 in order for the Departm ent of 

Revenue to calculate, determine, collect, or enforce the tax levied by this chapter. The 

Department of Labor shall include, on forms for reporting under AS 23.20, space 

designated for reporting amounts withheld in d e r  AS 43.42.030 and for providing any 

additional information required by Department o f  Revenue regulations. The 

department shall coordinate with the Department of Labor to maximize the use of 

existing reports :o the department and to the Department of Labor.

(b) The Department of Labor shall provide to the Departm ent of R evenue the 

information collected under AS 43.42.030 that relates to the tax levied by this chapter.

(c) The department, by regulation, may establish procedures to authorize an 

em ployer to not withhold from payment to an employee the tax levied by this chapter 

if the employee provides to the employer, and the employer files with the department, 

proof that the tax already has been withheld by an em ployer under AS 43.42 .030  or 

paid to the department under AS 43.42.050.

(d) The Department of Labor shall report to the D epartm ent o f  R evenue any 

failure o f  an em ployer to timely report or remit the tax levied by this chapter. The 

Departm ent o f  Labor may not use the provisions of AS 23.20 to enforce the collection 

or remittance o f  the tax levied by this chapter. Reporting forms and o ther  records 

relating to the tax levied by this chapter that are maintained by the D epartm ent of 

Labor are prima facie evidence o f  timely reporting and remittance, or failure to timely 

report or remit, under AS 43.42.030.

Sec. 43.42.050. REPORTING AND PA Y M E N T  O F  TA X O N  SELF- 

E M P L O Y M E N T  EARNINGS, (a) An individual who is subject to the tax on self-
1

em ploym ent earnings levied by this chapter shall file a return with the department, and

*3-
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with the return shall pay the tax, in the m anner required by this section. The return 

must be filed on a form provided by the department.

(b) Until the full amount o f  the tax levied by AS 43.42.010 has been paid, the 

individual shall file a return for each calendar quarter in which the individual had self-

employment earnings, and make a payment o f  10 percent o f  the individual’s self-

employment earnings in that quarter.

(c) Returns must be filed and payments made, as required by (b) o f  this 

section, on or before the following dates:

(1) April 15. regarding the first calendar quarter of a year;

(2) July 15. regarding the second calendar quarter of a year;

(3) October 15. regarding the third calendar quarter o f  a year;
'(

(4) January 15 of the following year, regarding the fourth calendar 

quarter o f  a vear.
:

(d) The department may, by regulation, establish procedures under which an ;
I

individual who is subject to payment of tax under this section may provide to the 

department proof that the tax levied by this chapter already has been withheld by an j 

em ployer under AS 43.42.030.

Sec. 43.42.060. PENALTIES AND INTEREST. In addition to o ther  j
:

applicable provisions of AS 43.05, provisions regarding civil penalties in 

AS 43.05.220, interest in AS 43.05.225, and criminal penalties in AS 43.05.290 apply 

to the failure to timely file a required return or report o r to pay or remit taxes due 

under this chapter.

Sec. 43.42.070. EN FO R C EM EN T OF THE T A X  BY STA TE A G EN C IE S.

(a) A p rson m ay not be issued an initial registration, license, or perm it described in

(b) o f  this section, or a renewal of a registration, license, o r permit described in (b) o f  

this section if that person has failed to file a return or pay or remit the tax due under 

this chapter. If that person has filed an administrative or a judicial appeal regarding 

the tax levied by this chapter, the registration, license, or permit may be issued or 

renewed during the pendency o f  the appeal.

(b) The registrations, licenses, and permits that may not be issued or renewed 

under (a) o f  this section are



1

2

3
4
5
6

7
8

9
10

11

12

13
14
15
16
17
18

19
20

21

22

23
24
25
26
27
28

29
30
31

i

m

(1) liquor licenses issued under AS  04;
(2) permits and licenses under AS  05;
(3) all registrations, licenses, and permjts issued under AS 08;
(4) all commercial fishing licenses, including lim ited entry permits and 

interim-use permits, required under AS 16.05.480;
(5) all business licenses issued under AS 43.70 or AS 43.75.

(c) Notwithstanding any provision o f AS 04, AS  08, AS  16.05, AS 43.70, or 
AS 43.75 to the contrary, a department, board, commission, or other state agency 
issuing or renewing a registration, license, or permit described in (b) o f this section to 
a person shall require that the person submit proof o f payment or remittance o f the tax 
levied by this chapter, or proof that an administrative or jud ic ia l appeal is pending, 
before issuing or renewing that registration, license, o r permit. However, i f  the person 
submits a sworn affidavit, under penalty o f peijury, that the person, at the rime o f 
application for the registration, license, or permit, does not have an obligation to have 
paid or remitted the tax levied by this chapter and is not in arrears in the payment or 
remittance o f the tax, the state agency may issue or renew the registration, license, or 
permit without proof o f payment or remittance.

(d) A  department, board, commission, or other state agency described in (c) 
o f this section

(1) may adopt regulations to interpret or implement its duties under this
section;

(2) shall provide to the Department o f Revenue information the 
Department o f Revenue requests to facilitate that department’s determination, 
collection, and enforcement o f the tax levied by this chapter, unless the disclosure 
would jeopardize the receipt o f federal money.

Sec. 43.42.080. R EC O R D  O F  T A X  W IT H H E L D  FR O M  E M P LO Y E E S ; 
R E FU N D S , (a) An  employer who withholds tax under AS  43.42.030 shall furnish to 
the employee before February 1 o f each calendar year a record o f the amount o f tax 
withheld from that employee’s compensation in the preceding calendar year. The 
employer shall pay to the department a penalty o f $10 fo r each failure to provide the 
record required by this subsection.

-5-
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2

3

4
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6
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8
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10
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i

19
i

20 j
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23 |

24

25

26 i|

27
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31 l
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(b) On or before April 15 o f  a calendar year, an individual may file with the 

department, >n forms provided by the department, a claim for the refund of any excess 

tax withheld or paid for the preceding calendar year. The individual shall attach the 

records provided by employers or other proof o f  payment acceptable to the department 

to support the refund claim.

Sec. 43.42.090. REPO R TIN G  OF C E R TA IN  CO NTRACTS; N O TICE TO  

C O N TR A C TO R S A N D INDIVIDUALS, (a) Except as provided in (e) of this section, 

if a service-recipient in this state contracted with a person who does not hold a 

registration, license, or permit described in AS 43.42.070(b) for services to be 

performed in this state, and made payment under the contract in a calendar year, the 

service-recipient shall file a report on forms provided by the department and shall 

provide the following informatior

(1) the aggregate amount of payments m ade to the contractor during 

the calendar year:

(2) the name and address o f  the contractor; and

(3) if the contractor is not an individual, the names and addresses of 

all individuals receiving payment unde” the contract for services performed in this 

state. ii
(b) The report required by (a) of this section must be filed with the departm ent ;

|
before February 1 o f  the year following the year in which payment was m ade under

l
the contract for services performed in this state.

-
(c) Notwithstanding (a) of this section, a service-recipient is not required to |

file a report under this section if the aggregate o f  payments made to the contractor for i

services performed in the calendar year in this state total less than S100.

(d) At or before the time payment is first made under the contract for services 

performed in this state, a service-recipient shall furnish to the contractor and, if the 

contractor is not an individual, to each individual who is to receive payment under the 

contract for services performed in this state, a written notice o f

(1) the obligation to pay the tax levied by this chapter;

(2) the name and address o f  the service-recipient; and

(3) the address o f  the department, for obtaining forms and information

■6-
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regarding the tax levied by this chapter.

(e) The requirements o f  this section do not apply to a contract of 525,000 or

less.

(f) For the purposes of this section, a "service-recipient" is the person who 

contracted for services performed in this state, and includes state and municipal 

agencies.

Sec. 43.42.800. REGULATION S. The department may adopt regulations to 

interpret and implement this chapter.

Sec. 43.42.900. DEFINITIONS. In this chapter

(1) "business activities" means activities or acts o f  a commercial, 

occupational, professional, or like nature, that are engaged in or caused to be engaged 

in with the object o f  financial or pecuniary gain, profit, or  benefit; "business activities" 

does not include

(A) providing se*wices as an employee;

(B) furnishing or selling o f  property, services, substances, or 

things by a person who does not represent to be regularly engaging in those 

transactions;

(C) an individual’s investment or banking activities relating to 

that individual’s personal property;

(2) "calendar quarter" means each of the three-month periods ending i 

March 31, June 30, September 30, and December 31;

(3) "compensation for services" means gross wages, salaries, tips, and 

o ther remuneration paid to an employee by an employer; "compensation for services" 1 

does not include

(A) remuneration for attendance at events such as tradeshows, j 

conventions, or educational or scientific workshops or seminars; or

(B) compensation earned by a prisoner under AS 33 at a rate j 

less than the minimum wage established under AS 23.10;
I

(4) "department" means the Department o f  Revenue;

(5) "employer" means a person making paym ent o f  compensation for 

services w ho is required to deduct and withhold income taxes under provisions o f

-7-
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2

3

4

1 26 U.S.C. (Internal Revenue Code);

(6) "individual" means a natural person who was 19 years of age or 

older on January 1 o f  a calendar year;

(7) "tax" means the employment tax levied by this chapter;

5 (8) "self-empioyment earnings" means gross receipts from a business

6 activity that are not paid by an employer.

7 * Sec. 2. REGULATION S. Notwithstanding sec. 4 o f  this Act, the Department o f  Revenue
i

8 may proceed to adopt regulations to implement or interpret the provisions enacted by this Act.

9 Notwithstanding sec. 4 o f  this Act. a department, board, commission, or other state agency

10 affected by AS 43.42.070, enacted by sec. 1 of this Act, may proceed to adopt regulations to

11 implement or interpret its duties under that statute. Regulations adopted under this section

12 take effect under AS 44.62 (Administrative Procedure Act), but not before January I, 1995.

13 ! * Sec. 3. Section 2 o f  this Act takes effect immediately under AS 01.10.070(c).

14 * Sec. 4. Section 1 o f  this Act takes effect January 1, 1995.

*8*
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March 29, 1994

The intent and purpose of SB346 is to curb the extensive 
welfare fraud taking place in the Anchorage Bingo Halls and Pull 
Tab Parlors.

At the present time when a wel.are recipient wins a prize up 
to SI,000.00, they sign the "Prize Receipt" with a phony nare and 
social security number. Four of the seven Anchorage Bingo Halls 
condone and urge this practice, so the top gaming winners in the 
State appear to be Walter Hickel, Minnie Mouse, Daffy Duck and 
Hillary Clinton.

I play Bingo because I'm a Senior Citizen and I'm entitled. 
I’ve also been doing it in Alaska for over 50 years, so I hope I 
know what I'm talking about.

I’ve talked to a great many of the welfare recipients in the 
Bingo Halls, I like a lot of them, but I don't like what they're 
doing. I've had them tell me how they moved to A] iska just for the 
welfare benefits. I've heard young women say they need to get 
pregnant again soon to get more money. These are not just .isolated 
cases. I'd say there is close to 5,000 welfare abusers in 
Anchorage alone, and it's not right, just as it's not right that a 
woman from Arkansas, dressed in her David Green mink, wins 
$1,000.00, signs the prize receipt as Hillary Clinton, goes out and 
get3 in her new car, drives to Safeway, picks up a couple of .filet3 
and some asparagus for dinner and pay3 with food stamps when 3he's 
got that SI,000.00 Bingo win in her purse.

At this time of the month when the welfare checks come out, 
the recipients will clog the Bingo Halls until they have either 
lost everything and try to borrow money for necessities, or they 
hit big and buy new cars or go on trips.

SB346 will require a photo I.D. for any prize over $100.00 and 
require that the Division of Gaming provide copies of the prize 
receipts to the Division of Health and Social Services, and for the 
amounts won to be deducted from a welfare recipients "dole". The 
abuses should, at least be severely curtailed, and should save the 
State at least enough money to hire a few more investigators in the 
Division of Gaming.

TO: Sen. Tim Kelly
State Capital, Room 101
Juneau, Alaska 99801 »

£ __ __
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I realize a few Legislators (with D's after their names) want 
Alaska to be a welfare state, but I don't and I've been here longer 

than all of them.

Bingo is a great game. It was invented by the ^ h o l ?  / ^hurgh 
and perfected by the Indians and it doesn t need to . 
the great Alaska Welfare system.

L (Sasha) Hughes
562-1189
Fax 276-0194



Department of Revenue
Bill A n a l y s i s

*************************************************************************************

SB-346 "An Act requiring that charitable gaming permittees, operators, and
vendors may not turn over a pull tab or bingo prize of $50 or more to a 
person entitled to that prize unless the person provides certain 
information to the permittee, operator, or vendoi and signs a receipt for 
the prize; requiring the reporting of winners of prizes of $50 or more to 
the Department of Health and Social Services to ensure that recipients 
of services provided by the Department of Health and Social Services 
are reporting charitable gaming winnings and are eligible for those 
services."

AS 05.15.187(i) already requires a person who wins $50 or more from a pull tab game 
to complete a prize receipt on a form approved by the department. However, these 
prize receipts cannot require the winner to provide their social security number. Prize 
receipts are annually submitted to the Department of Revenue.

SB 346 would require prize receipts to include the person's name, social security 
number and date of birth. A copy of this receipt would then be furnished to the 
Department of Health and Social Services, who would use this information to discover 
whether recipients of public assistance are properly reporting winnings from charitable 
gaming activities. SB 346 expands prize receipting requirements to include bingo 
games.

Date
Commissioner



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  s n  346

1 9 9 4  L E G I S L A T I V E  S E S S I O N

Revision Date: 
Title: A n A c t  relntinp. lo charitable v . a m i n p. -Hid 

re p o r t *  t o  D H SS____________________________________

Dept. Affected: H e a l l b  a n d  S o c i a l  S e r v i c e !  
_BRU: P u b l i c  A n i t l a n c c  P a y m c n H
_Component: a p d c _______________________________

Sponsor:
Requestor:

L a b o r  a n d  C o m m e r c e  C o m m i t t e e

Expenditures/R evenues:

COMPONENT SERIAL NO.

(Thousands of [Dollars)

0220

OPERATING FY95 FY96 I FY97 1 F /9 8  1 FY99 1 FY00
PERSONAL SERVICES 0.0 0.0 I 0.01 0.01 0.01 0.0
TRAVEL 0.0 0.0 I 0.01 0.01 0.01 0.0
CONTRACTUAL 0.0 0.0) 0.01 0.01 0.01 0.0
SUPPLIES 0.0 0.0 I 0.01 0.01 0.01 0.0
EQUIPMENT 0.0 0.0 | 0.01 0.01 0.01 0.0
LAND & STRUCTURES 0.0 0.0 I 0.01 0.01 0.01 0.0
GRANTS, CLAIMS UNKNOWN UNKNOWN 1 UNKNOWN 1 UNKNOWN 1 UNKNOWN 1 UNKNOWN !
MISCELLANEOUS 0.0 0.0] 0.01 0.01 0.0 i 0.0 1
TOTAL OPERATING UNKNOV/N u n k n o w n ! UNKNOWN 1 UNKNOWN 1 UNKNOWN 1 UNKNOWN 1

CAPITAL EXPENDITURES 0.0 0.0 0.0 I 0.0 I 0.0 0.0 |

CHANGES IN REVENUES 0 0 01 01 0 o i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0 .0 1 0.0 I 0.0 0.0 I
1003 GF Match 0.0 0.0 0 .0 1 0 .0 1 0.0 o .o !
1004 GF 0.0 0.0 0 .0 1 0.0 I 0.0 0.0 I
1005 GF/Program Receipts 0.0 0.0 0 .0 1 0.0 I 0.0 0.0 I
1006 GF/MHTIA 0.0 0.0 0 .0 1 0 .0 1 0.0 0.0
Other 0.0 0.0 0 .0 1 0.0 I 0.0 0.0
TOTAL UNKNOWN UNKNOWN UNKNOWN I UNKNOWN I UNKNOWN UNKNOWN

POSITIONS:
FULL-TIME 0 0 Ol 01 0 Ol
PART-TIME 0 0 01 01 0 o l
TEMPORARY 0 : 0 01 01 0 0|

Estimate of cu rren t year (FY94) im pact: NONE

ANALYSIS: (Attacn a separate page if necessary)

Senate Bill 346 requires charitable gaming permittees, operators, and vendors to report 
bingo and pull-tab prizes of $50 .00  or more to the Department of Health and Social 
Services. Winners would be required to sign a receipt that  included identifying 
information, and operators would be required to forward a copy of each receipt to 
DHSS. DHSS would be required to review the receipts submitted by the vendors, 
determine whether prizes had been reported by recipients of neeas-based assistance, 
and take action to recover any assistance paid in error as a result of a recipient's failure 
-TO-ifipott-winniags______________ ^ ______y_

Prepared by: 
Division:

Jan  L . H a n s e n .  D i r e c t o r  
D i v i s i o n  o f P u b l i c  A s s i s t a n c e

Approved by Commissioner: 
Agency:

J by

P

'.tJ- ~X ji'

u b  X '
M .E d . .  E d  S .

0-CV-Z—
Date

D e o a r lm e n t  o f  H e a l t h  dc S o c i a l  S e r v i c e s

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor’s Legislative Office
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Revision Date: B I L L  N O .  s i )  346

ANALYSIS (cont.):

Bingo and pull-tab winnings count as income in public assistance programs. Public 
assistance recipients are required to report winnings to their eligibility worker, who 
takes action to make appropriate adjustments to their benefits. Failure to report bingo 
and pull-tab winnings is a significant potential cause of error in the administration of 
public assistance programs.

This legislation is aimed toward the problem of non-reporting of gaming prizes and 
would undoubtedly impact the accuracy of administration of assistance payments.

It is not possible to quantitatively assess the fiscal impact of this legislation on program 
costs. The savings that would be realized by discovery of unreported winnings could 
be offset by increased risk of federal fiscal sanctions if reports of winnings were 
received or processed too late to avoid overpayments. The Department has no 
information on which to assess the impact of this bill on each of the public assistance 
programs that would bi. effected. Savings in Food Stamp program costs are entirely 
federal. Federal fiscal sanctions are imposed if quality control error rates exceed federal 
targets for AFDC, Food Stamps, and Medicaid, even if the state discovers the errors 
and recovers the overpayments.

Page 2 of 2



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  s b  346

1 9 9 4  L E G I S L A T I V E  S E S S I O N

Revision Date: _________________________________________ Dept. Affected: H e a l t h  a n d  S o c i a l  S c r v i c o __________
Title; An Act relating to charitable Ramins and BRU: l'ub lic  A iiit l.m c c  A Jm inU tra tion
_______________ re p o rti to DH SS_________________________ Component; E liR ib ilitT  Determ ination________
Sponsor: L a b o r  a n d  C o m m e r c e  C o m m i t t e e ________________ ________________________________________________
Requestor: ~ COMPONENT SERIAL NO. 0236__________

Expendituros/Revonues:___________________________________(Thourandsof Dollars)
OPERATING FY95 FY96 FY97 1 FY98 FY99 FYOO
PERSONAL SERVICES 410.3 492.6 i 492.6 1 492.6 492.6 I 492.6
TRAVEL 0.0 0.01 0.01 0.0 0.0 I 0.0
CONTRACTUAL 44.0 52.81 52.81 52.8 52.81 52.8
SUPPLIES 4.4 5.51 5.51 5.5 5.5 1 5.5
EQUIPMENT 88.0 0.0 1 0.01 0.0 0.01 0.0
LAND & STRUCTURES ! 1 1 1
GRANTS, CLAIMS I 1 1 i 1
MISCELLANEOUS 1 1 1 i
TOTAL OPERATING 546.7 550.91 550.9 1 550.9 550.9 1 550.9

CAPITAL EXPENDITURES 0.0 0.01 0.01 0.0 0.01 0.0

CHANGES IN REVENUES 0 01 01 0 01 Ol

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 235.0 236.9 1 236.9 1 236.9 236.9 1 236.9 I
1C03GF Match 235.0 236.9 1 236.9J_ 236.9 236.9 1 236.9 I
1004 GF 76.7 77.1 I 77.1 1 77.1 77.1 i 77.1 :
1005 GF/Program Receipts 0.0 0.01 0.01 0.0 0.0 I 0.0:
1006 GF/MHTIA 0.0 0 .01 0.01 0.0 0.0 I 0.0 I
Other 0.0 0.01 0.01 0.0 0.0 I 0.0 I
TOTAL 546.7 550.91 550.9 1 550.9 550.9 I 550.9 !

POSITIONS:
FULL-TIME 11 11 I 11 I 11 I 11 I 11 I
PART-TIME 0 0I 0I 0I 0I 0I
TEMFORARY 0 0I 0I 0I 0I 0 |

Estimate of cu rren t year (FY94) im pact: NONE

ANALYSIS: (Attach a separate page if necessary)

Senate Bill 346  requires charitable gaming permittees, operators, and vendors to report 
bingo and pull-tab prizes of $50 or more to the Department of Health and Social 
Services. Winners would be required to sign a receipt that includes identifying 
information, and operators would be required to forward a copy of each receipt to 
DHSS. DHSS would be required to review the receipts submitted by the vendors, 
determine whether the prizes had been reported by recipients of needs-based 
assistance, and take action to recover any assistance paid in error as a result of a 

 rRnipient'-s failtim tn report winnings._________ _________________________________________
P r e p a r e d  b y :  J an  L . Han» cn ,  D i r e c t o r     P hO f i e :  .165 -2680____________ ___
Division: Division or Pubiic^Atsmance /  J  Date:____ —3/^3 /41/ 4̂  c /

Approved by Commissioner: ^ ^ 3 r c i ; i ( ^ L o w c .  M.Ed./^d.s.____________ Date:
A g e n c y :  D e p a r tm e n t  o f H e a l t h  &  S o c i a l  S e r v i c e s _________________________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Rev 10/93)94flsno.xtvOQR Page 1 Ot



Revision Date: B I L L  N O .  S B  346

ANALYSIS (cont.):

The large volume of unsorted reports of winnings produced by this legislation creates 
a need for administrative positions to sort the information, match it against caseload 
listings, and disseminate it to eligibility workers. Eligibility workers must then check 
each report to determine if the information has already been reported and take any 
necessary action on each case. If overpayments occur, claims specialists must 
establish and execute recovery claims.

Assumptions:

o This legislation is effective 9/1/94.

• There are 180 ,000  prizes of $50 or more awarded annually (Based on
Department of Revenue estimates).

« One Administrative Assistant position and two Clerk III positions will be needed
to accept and review prize receipts, match the receipts against public
assistance records, and notify DPA field staff of public assistance m atches.

® There are approximately 31 ,000  households receiving public assistance each
month.

*> If 3100  prizes of $50 or more are awarded to public assistance recipients each
month, 3100  case actions by field staff will be required each month. One 
eligibility supervisor, 4 eligibility technicians, and one support clerk will be 
required for caseload administration.

® 2 new claims specialists will be needed to establish overpayment claims and
take action to recover the funds.

Calculations:

FY 95 (Eligibility/Support Staff - 10 months)

1 Eligibility Tech IV R16 43 .3
1 Administrative Assistant R16 43 .3
1 Eligibility Tech III R15 4 1 .0
3 Eligibility Tech II R14 127.0
2 Eligibility Tech 1 (Claims Specialists) R13 71.8
3 Clerk III ROS 83.9

Equipment 88.0
Supplies 4 .4
Office Space 44 .0
Total 546.7

Page 2 of 3
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ANALYSIS (cont.):

FY 96 through FYOO (Eligibility/Support Staff - 12 months)

1 Eligibility Tech IV R16 5 2 .0
1 Administrative Assistant Ft16 52 .0
1 Eligibility Tech III R15 49 .2
3 Eligibility Tech II R14 152.5
2 Eligibility Tech 1 (Claims Specialists) R13 86.2

3 Clerk III R08 100.7

Supplies 5.5
Office Space 52 .8
Total 5 50 .9
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Position Title
Eligibility Technician IV

FY95R E Q U E S T  for 
NEW  POSITIO N

Contractual
Commodities

FUNDING SOURCE for TOTAL COST
1002 Federal Receipts
1003 GFMatch

TYPE of EXPENDITURE

Benefits

Other______________'
Total Personal Services

1004 General Fund______
1005 GF/Program Receipts
1006  GF/Menlal Health Trust

. 1007 I/A Receipts________
1061 CIP Receipts

AGENCY: Health and Social Services
BRU: Public Assistance Administration 

COMPONENT: Eligibility Determination (0236) _

Time Status 
FT

Staff Monilis
10 months

Travel

Total Cost

AMOUNT
‘43.3

This is the eligibility supervisor position needed to supervise the additional eligibility 
workers who will administer the additional case processing workload produced by 
SB 346.

1 ol 1

Hevised Date:

No. of Positions 
1

I .oca t ion

Range/Step
R16

Anchorage
Justification

Bargaining Unit
 J5S

Election Distric



R;uige/Step
R16

Bargaining Unit

EY95

Position Title
Administra ive Assistant

Time Status 
FT

Staff Months
10 months

TYPE of EXPENDITURE AMOUNT
Salary 43.3
Benefits
Premium Pay
Other

Total Personal Services 43.3
Travel
Contractual 4.0
Commodities 0.4
Equipment 8.0
Other

Total Cost 55.7
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts 23.9
1003 GF Match 23.9
1004 General Fund 7.9
1005 GF/Program Receipts
1006 GF/Mental Health Trust
1007 I/A Receipts
1061 CIP Receipts
Other

Anchorage
Election District

No. of Positions
1______

Location

Justification

This administrative assistant position is the lead worker needed to accept and 
review prize receipt information, match it against caseload listings, and disseminate it 
to eligibility workers.

R E Q U E S T  for 
NEW  POSITIO N

AGENCY: HeaJth and Social Services
BRU: Public Assistance Administration 

COMPONENT: Eligibility Determination (0236) Revised Date:



P o s i t i o n  T i t l e

Eligibility Technician lll_
Time Status 

FT
Staff Montlis

10 months
TYPE of EXPENDITURE
Salary
Benefits
Premium Pay
Oilier

Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/Mental Health Trust
1007 I/A Receipts
1061 CIP Receipts
Other

AMOUNT
41.0

41.0

4.0
0.4
8.0

53.4

23.0
2T0

7.4

L —

No. of Positions 
1

R a n g e / S t e p

R 1 5

Location
Anchorage

B a rg t t in ing  U n i t

GGU
Election District

Justification

This is the eligibility lead worker/case worker needed to administer the additional case 
processing workload produced by SB 346.

REQUEST for
NEW POSITION

A G E N C Y :  H e a l t h  a n d  S o c i a l  S e r v i c e s

B R U :  P u b l i c  A s s i s t a n c e  A d m i n i s t r a t i o n

C O M P O N E N T :  E l i g i b i l i t y  D e t e r m i n a t i o n  ( 0 2 3 6 )

Pago 1 o( 1

Revised Date:

FY95



No. of Positions Range/Step 
1 R 14

Bargaining UnitPosition Title

Election DistrictLocation
Arichprage

JustificationAMOUNT
Salary
Benefits

Time Status Staff Months
FT 10 months

TYPE of EXPENDITURE

R E Q U E S T  for 
N EW  PO SITIO N

AGENCY: Health and Social Services
BRU: Public Assistance Administration

FY95

COMPONENT: Eligibility Determination (0236) Ravised Date:

Premium Pay
Other

Total Personal Services 38.1
Travel
Contractual 4.0
Commodities 0.4
Equipment 8.0
Oilier

Total Co./ 50.5
FUNDING SOURCE for TOTAL COST

1002 Federal Rea pis 21.7
1003 GF Match 21.7
1004 General Fund 7.1
1005 GF/Program Receipts
1006 GF/Mental Health Trust -----------■ 1007 I/A Receipts
1061 CIP Receipts
Other

This eligibility case worker position is needed to administer the additional case 
processing workload produced by SB 346.



P o s i t i o n  T i t l e

Time Status 
FT

Eligibility Technician ]
Staff Months

10 months
TYPE of EXPENDITURE
Salary______________
Benefits
Premium Pay
Other

Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1005 GF/Mental Heal th Trust

1 1007 I/A Receipts
1061 CIP Receipts
Other

AMOUNT
71.8

71.8

8.0
0.8

16.0

96.6

41.5
41.5
13.6

No. of Positions 
2

[jocation
Juneau

R a n g e / S t e p

 R13

B a rg a in in g  U n i t

GGU
Election District

Justification

These eligibility claims specialist positions are needed to establish overpayment 
claims and take action to recover the funds.

REQUEST for
NEW POSITION

A G E N C Y :  H e a l t h  a n d  S o c i a l  S e r v i c e s

B R U :  P u b l i c  A s s i s t a n c e  A d m i n i s t r a t i o n

C O M P O N E N T :  E l i g i b i l i t y  D e t e r m i n a t i o n  ( 0 2 3 6 )

Page J _  ol^ 

Revised Date:

FY95



Position Title
Eligibility Technician II

Time Status Staff Months
FT 10 months

TYPE of EXPENDITURE AMOUNT
Salary 38.1
Benefits
Premium Pay
Other

Total Personal Services 38.1
Travel
Contractual 4.0
Commodities 0.4
Equipment 8.0
Other

Total Cost 50.5
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts 21.7
1003 GF Match 21.7
1004 General Fund 7.1
1005 GF/Program Receipts
1006 GF/MentalHcalthTrust

. 1007 I/A Receipts
1061 CIP Receipts
Other

No. of Positions
 1________

Lotion

Ran̂ e/Stcp 
RJ 4_

Fairbanks

Barg i i in ing  U n i t

G G U

Election District

Justification

This eligibility case worker position is needed to administer the additional case 
processing workload produced by SB 346.

REQUEST for
NEW POSITION

A G E N C Y :  H e a l t h  a n d  S o c i a l  S e r v i c e s

B R U :  P u b l i c  A s s i s t a n c e  A d m i n i s t r a t i o n

C O M P O N E N T :  E M g i b i l i t y  D e t e r m i n a t i o n  ( 0 2 3 6 )

Page I  ot_

Revised Date:

FY95



Position Title
Eligibility Technician II

Time Status Staff Months
FT 10 months

'TYPE of EXPENDITURE AMOUNT
Salary 50.8
Benefits
Premium Pay
Oilier

Total Personal Services 50.8
Travel
Contractual 4.0
Commodities 0.4
Equipment 8.0
Other

Total Cost 63.2
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts 27.2
1003 GF Match 27.2
1004 General Fund 8.8
1005 GF/Program Receipts
1006 GF/Mental Health Tinisi
1007 I/A Receipts
1061 CIP Receipts ---------------
Other

No. of Positions
 1_______

Location

Range/Step
R14

Bethel

B a rg a in in g  I Init

G G U

Election District

Justification

This eligibility case worker position is needed to administer the addilional case 
processing workload produced by SB 346.

REQUEST for
NEW POSITION

A G E N C Y :  H e a l t h  a n d  S o c i a l  S e r v i c e s

B R U :  P u b l i c  A s s i s t a n c e  A d m i n i s t r a t i o n

C O M P O N E N T :  E h ' g i h i l i t y  D e t e r m i n a t i o n  ( 0 2 3 6 )

Page 1 ol 

Revised Date:

FY95
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Position Title
Clerk III

Time Status Staff Months
FT 10 months

TYPE of EXPENDITURE AMOUNT
Salary 83.9
Benefits
Premium Pay
Other

Total Personal Services 83.9
Travel
Contractual 12.0
Commodities 1.2
Equipment 24.0
Other

Total Cost 121,1
FUNDING SOURCE for TOTAL COST

1002 Federal Receipts 52.0
1003 GF Match 52.0
1004 General Fund 17.1
1005 GF/Program Receipts
1006 GF/Menlal Health Trust
1007 1/ Receipts
1061 CIP Receipts
Other

No. of Positions
3____

Location

Justification

Range/Step
ROB

Anchorage

Bargaining Unit

Election District
GGU

Two clerical support positions are needed to accept and review prize receipt 
information, match it against caseload listings, and disseminate it to eligibility workers.

One clerical support position is needed to support the additional case worker 
positions needed to administer the additional case processing workload produced by 
SB 346.

Health and Social Services
Public Assistance Administration Pago 1 ot 1
Eligibility Detemiination (0236) Revised Date:

R E Q U E S T  for 
NEW  PO SITIO N

FY95
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D IV IS IO N  O F L E G A L  S E R V IC E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M

TO:

S U B JE C T :

F R O M :

S ectiona l su m m a ry  o f  bill d ra f t  re la t ing  to  l im ited  liability 
c o m p a n ie s  (W o rk  O r d e r  No. 8 -L S 1419\J)

T h e r e s a  L. B ann is te r  
Legislative C ounse l

S e n a to r  R o b in  Taylor, C hair  
S e n a te  Jud ic ia ry  C o m m it te e  
A ttn :  Kevin

s f e -

M arch  3, 1994

v

Y o u  have  r e q u e s te d  a  sec t iona l  su m m a ry  o f  the  a b o v e -d e sc r ib ed  bill d raf t .

A s  a  p re l im in a ry  m a t te r ,  n o te  th a t  a sectional su m m a ry  o f  a  bill d ra f t  sh ou ld  n o t  b e  
c o n s id e re d  a n  a u th o r i ta t iv e  in te rp re ta t io n  o f  the  bill d ra f t  a n d  th e  bill d ra f t  i tself is 
th e  bes t  s ta t e m e n t  o f  its co n ten ts .

Sec tion  1. C o n ta in s  a new  c h a p te r  on  lim ited liability co m p a n ie s .

Sec. 10.50.010 s ta te s  th a t  a  lim ited  liability com pany  ("com pany")  m ay  b e  o rg an iz ed  
for any  lawful p u rpose .

Sec. 10.50.015 req u ire s  a c o m p a n y  to com ply  with o th e r  a p p lic ab le  laws.

Sec. 10.50.020 req u ires  a c o m p a n y  n a m e  to con ta in  ce r ta in  w ords  o r  abb rev ia t io n s .  
Allows th e  n a m e  to  use th e  n a m e  o f  a city, bo rough , o r  v illage b u t  n o t  to  co n ta in  
c e r ta in  w o rd s  o r  to  o the rw ise  imply the  com pany  is a  m unicipality . P roh ib i ts  a  p e r s o n  
f ro m  a d o p t in g  a n am e  co n ta in in g  "limited liability com pany"  unless th e  p e rs o n  is 
o rg an iz ed  u n d e r  this c h a p te r  o r  is reg is te red  as a  foreign lim ited liability c o m p a n y  
u n d e r  this c h a p te r .

Sec. 10.50.025 requ ires  a  c o m p a n y  n a m e  to  be d istinguishable  on  th e  r ec o rd s  o f  th e  
D e p a r tm e n t  o f  C o m m e rc e  a n d  E c o n o m ic  D e v e lo p m e n t  ( "d e p a r tm e n t" )  f rom  c e r ta in  
o th e r  nam es .

Sec. 10.50.030 au th o r ize s  ce r ta in  pe rso n s  to  rese rve  a  c o m p a n y  n a m e .



Sec. 10.50.040 a u th o r ize s  the  h o ld e r  o f  a  re se rv ed  n a m e  to  t ra n s fe r  th e  n a m e  to  
a n o th e r  p e rso n .  E s tab l ishes  how  the  tran sfe r  is acco m p lish ed .

Sec. 10.50.045 re q u i re s  a  c o m p a n y  to  m ain ta in  in tn is  s ta te  a reg is te red  office a n d  a  
r e g is te red  a g e n t  for th e  service  o f  process.

Sec. 10.50.050 es tab l ishes  how  a c o m p a n y  m ay  c h a n g e  its reg is te red  office o r  a g e n t  
a n d  how  an  a g e n t  m ay  c h a n g e  the  a g e n t ’s add ress .

Sec. 10.50.055 es tab l ishes  w h en  a  change  o f  a  reg is te red  office, a reg is te red  a g e n t  o r  
the  a d d re s s  o f  a reg is te red  a g e n t  be c o m e s  effective.

Sec. 10.50.060 a u th o r iz e s  a reg is te red  a gen t  to  resign. Ind ica tes  how  the  a g e n t  m ay 
res ign  a n d  w h en  the  res igna tion  b ecom es  effective.

Sec. 10.50.065 a p p o in ts  the  com m iss ioner  o f  th e  d e p a r tm e n t  u n d e r  c e r ta in  
c irc u m stan c e s  as  th e  a g e n t  o f  a c o m pany  for the  serv ice  o f  process , no tice , o r  
d e m a n d .  E s tab l ishes  how  a  pe rso n  m ay se rve  th e  com m iss ioner .  D irec ts  the  
co m m iss io n e r  to  k e e p  a  re c o rd  o f  d o c u m e n ts  se rved  o n  th e  com m iss ioner .  S ta te s  
th a t  this sec t ion  d o e s  n o t  affec t the  right to  se rve  p rocess , notice , o r  d e m a n d  o n  a 
c o m p a n y  in a n o th e r  m a n n e r  p e rm i t te d  by law.

Sec. 10.50.070 a u th o r ize s  o n e  o r  m o re  pe rso n s  to  o rg an ize  a  com pany . E s tab l ishes  
th e  p ro c e d u re  for o rgan iza t ion .

Sec. 10.50.075 identif ies  w h a t  th e  articles o f  o rg an iz a t io n  m ust con ta in , w hich  includes  
c e r ta in  in fo rm a tio n  a b o u t  any e lec tion  to  c o n tin u e  the  c o m p a n y  until a  c e r ta in  d a te  
o r  even t.

Sec. 10.50.080 d e te rm in e s  w hen  a  c o m p a n y ’s o rg an iza t io n  is effective. P rov ides  th a t  
th e  c o m p a n y ’s ex is tence  te rm in a te s  if its articles  a re  n o n c o n fo rm in g  a n d  n o t  c u re d  
w ith in  the  specif ied  tim e.

Sec. 10.50.085 s ta te s  th a t  a  c o m p a n y ’s ex is tence  c o n tin u e s  until specif ied  d a te  o r  
even t,  excep t  u n d e r  ce r ta in  c ircum stances , if the  c o m p a n y  has  m a d e  a n  e lec tion  to  
c o n t in u e  until the  c e r ta in  d a te  o r  even t  a n d  the  e lec tion  is s ta te d  in th e  a rt ic les  o f  
o rgan iza t ion . P roh ib its  revoca tion  o f  a n  e lec tion  unless ce r ta in  specif ied  p e rso n s  
rev o k e  th e  e lec tion . Allows a n  e lec tion  to  expressly  limit the  m e m b e rs h ip  te r m in a ­
tions  th a t  can  cause  d issolution.

Sec. 10.50.090 es tab l ishes  th a t  articles  o f  o rg an iza t io n  th a t  a re  f i le -s tam ped  a n d  
m a rk e d  with th e  filing d a te  a re  conclusive ev idence  th a t  the  c o m p a n y  is o rgan ized .

Senator Robin Taylor
March 3, 1994
Page 2

Sec. 10.50.035 establishes the procedure for reserving a company name.
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S e n a to r  R o b in  T a y lo r  
M a rc h  3, 1994 
Page  3

Sec. 10.50.100 a u th o r ize s  a c o m p a n y  to  a m e n d  its a rt ic le s  a t  any t im e  a n d  ind ica tes  
th e  p r o c e d u r e  for d o ing  so.

Sec. 10.50.105 a u th o r iz e s  a  c o m p a n y  to  re s ta te  its a rt ic les  a n d  e s tab l ishes  th e  
p r o c e d u r e  fo r  d o ing  so.

Sec. 10.50.110 d e c la re s  th a t  th e  m e m b e rs  o f  a  c o m p a n y  m a n a g e  th e  c o m pany , unless 
a n  o p e ra t in g  a g re e m e n t  n a m e s  a ,m a n a g e r  for the  c o m p a n y  o r  th e  c h a p te r  p rov ides  
o th e rw ise .  D e c la re s  th a t  if a n  o p e ra t in g  a g re e m e n t  a u th o r iz e s  a  m a n a g e r  fo r  the  
c o m p a n y ,  th e  m a n a g e r  has  th e  exclusive p o w e r  to  m a n a g e  th e  c o m p a n y  to  th e  e x te n t  
o f  th e  a u th o r iz a t io n .

Sec. 10.50.115 re q u i re s  o v e r  o n e -h a lf  o f  th e  m e m b e rs  to  a p p ro v e  b e fo re  a  m a n a g e r  
is a p p o in te d ,  rem o v e d ,  o r  rep la ce d ,  unless an  o p e ra t in g  a g re e m e n t  p rov ides  
o therw ise .

Sec. 10.50.120 allows a  m a n a g e r  to  be  o th e r  th a n  a n  individual o r  a c o m p a n y  
m e m b e r ,  un less  a c o m p a n y  o p e ra t in g  a g re e m e n t  p ro v id es  o therw ise .

Sec. 10.50.125 e s tab l ishes  ho w  long a m a n a g e r  holds office.

Sec. 10.50.130 d e c la re s  th a t  a  m e m b e r  w ho  is no t a  m a n a g e r  o f  a  c o m p a n y  th a t  is 
m a n a g e d  by a  m a n a g e r  d o e s  n o t  have a  fiduciary du ty  o f  a  m a n a g e r  to  th e  c o m p a n y  
o r  to  o th e r  m e m b e rs  w h e n  ac ting  solely as  a  m e m b e r ,  un less  a n  o p e ra t in g  a g re e m e n t  
p ro v id e s  o therw ise .

Sec. 10.50.140 req u ire s  th e  m e m b e rs  an d  th e  m a n a g e rs  to  a c co u n t  to  th e  c o m p a n y  
a n d  hold  as t ru s te e  fo r  th e  c o m p a n y  ce r ta in  iden tif ied  bene f i ts  o b ta in e d  w ith o u t  the  
d e sc r ib ed  c o n sen t ,  unless a n  o p e ra t in g  a g re e m e n t  p ro v id es  o therw ise .

Sec. 10.50.145 es tab l ishes  w h a t  au th o r iza t io n  is r e q u i re d  fo r  c o m p a n y  affairs, 
d e p e n d in g  o n  w h e th e r  th e  c o m p a n y  is m a n a g e d  by its m e m b e rs  o r  by m an a g e rs .

Sec. 10.50.155 ind ica tes  th a t  a  p e rso n  m ay be c o m e  a  c o m p a n y  m e m b e r  if th e  p e rs o n  
a cq u ires  a  c o m p a n y  in te re s t  in ce r ta in  ways.

Sec. 10.50.160 e s tab l ishes  w h e n  a  p e rs o n ’s adm iss ion  to  m e m b e rs h ip  in th e  c o m p a n y  
is effective.

Sec. 10.50.165 e s tab l ishes  th e  cond it ions  for a n  a ss ignee  o f  a c o m p a n y  in te res t  to  
b e c o m e  a  c o m p a n y  m e m b e r .

Sec. 10.50.170 e s tab l ishes  th e  rights, pow ers , a n d  liabilities o f  a n  assignee  w h o  
b e c o m e s  a  m e m b e r .



Sec. 10.50.180 e s tab l ishes  th a t  w hen  a n  assignee o f  a  m e m b e r ’s e n t i r e  m e m b e rs h ip  
in te re s t  b e c o m e s  a  m e m b e r  with respec t  to  the  ass ig n o r’s e n t i r e  in te res t ,  th e  assigning 
m e m b e r  ceases  to  b e  a m e m b e r ,  unless o the rw ise  p ro v id e d  in a n  o p e ra t in g  
a g re e m e n t .

Sec. 10.50.185 s ta te s  th a t  a p e r s o n ’s co m p an y  m e m b e rs h ip  te rm in a te s  if the  p e rs o n  
w ithd raw s  volun tarily  f ro m  the  com pany . A u th o r iz e s  a m e m b e r  to  volun tarily  
t e rm in a te  a  c o m p a n y  m e m b e rsh ip  a t any  tim e, un less a n  o p e ra t in g  a g re e m e n t  
p rov ides  o therw ise .

Sec. 10.50.190 e s tab l ishes  tha t ,  if a c o m p a n y  has a de fin i te  te rm  o r  u n d e r ta k in g ,  th e  
vo lu n ta ry  w ithd raw al  o f  a m e m b e r  b e fo re  the  e n d  o f  th e  t e r m  o r  th e  a c c o m p lish m e n t  
o f  th e  u n d e r ta k in g  is a  b re a c h  o f  the  o p e ra t in g  a g re e m e n t ,  un less th e  o p e ra t in g  
a g re e m e n t  p rov ides  o therw ise .

Sec. 10.50.195 es tab l ishes  th a t  a  c o m p a n y  can  reco v e r  d a m a g e s  f rom  a  m e m b e r  w ho  
w ithd raw s  wrongfully. A u th o r iz e s  the  co m p an y  to  offse t th e  d a m a g e s  aga in s t  a 
d is tr ibu t ion  o w ed  to  th e  m e m b e r  a n d  to  pu rsu e  o th e r  re m e d ie s  aga ins t  th e  m e m b e r .

Sec. 10.50.205 s ta te s  tha t ,  excep t  as o therw ise  p rov ided  in a n  o p e ra t in g  a g re e m e n t  
fo r  th e  rem ova l  o f  a  m e m b e r ,  a  p e rs o n ’s c o m p a n y  m e m b e rs h ip  t e rm in a te s  if th e  
p e rso n  assigns all o f  th e  m e m b e rs h ip  in te res t  a n d  if a  m ajo r i ty  o f  th e  m e m b e r s  w ho  
have  n o t  assigned  th e i r  in te res ts  au th o r ize  the  rem o v a l  o f  th e  m e m b e r .

Sec. 10.50.210 s ta te s  th a t  a p e r s o n ’s c o m p a n y  m e m b e rs h ip  te rm in a te s  if th e  m e m b e r  
d ies  o r  is d e c la re d  in c o m p e te n t  by a  court ,  unless o th e rw ise  p ro v id e d  in a n  o p e ra t in g  
a g re e m e n t .

Sec. 10.50.215 s ta te s  th a t  the  c o m p a n y  m e m b e rs h ip  h e ld  by a  t ru s t  o r  t ru s te e  
te rm in a te s  w hen  th e  t ru s t  te rm in a te s  a n d  th a t  a  c o m p a n y  m e m b e rs h ip  he ld  by a n  
e s ta te  te rm in a te s  w h e n  th e  e s ta t e ’s e n t i re  c o m p a n y  in te re s t  is d is t r ib u ted  by th e  
e s ta te ,  un less o th e rw ise  p rov ided  in writing in a n  o p e ra t in g  a g re e m e n t  o r  by th e  
w r i t ten  co n sen t  o f  all o f  the  m em b ers .

Sec. 10.50.220 s ta tes  th a t  th e  co m p an y  m e m b e rsh ip  o f  a  m e m b e r  th a t  is a  s e p a r a te  
l im ited  liability c o m p a n y  te rm in a te s  w h e n  the  m e m b e r  dissolves a n d  beg ins  to  w ind 
up, un less  o the rw ise  p ro v id e d  in writing in an  o p e ra t in g  a g re e m e n t  o r  by th e  c o n se n t  
o f  all m e m b e rs .  A lso  s ta te s  th a t  th e  m e m b e rsh ip  o f  a c o rp o r a te  m e m b e r  te rm in a te s  
w h en  th e  c o rp o ra t io n  is dissolved and  90 days e la p se  w ith o u t  r e in s ta te m e n t ,  unless 
o the rw ise  p rov ided  in w riting  in an  o p e ra t in g  a g re e m e n t  o r  by th e  c o n s e n t  o f  all 
m em b e rs .

Sec. 10.50.225 identif ies  o th e r  even ts  th a t  te rm in a te  a  c o m p a n y  m e m b e rs h ip .

Senator Robin Taylor
March 3, 1994
Page 4



Sec. 10.50.240 p rov ides  th a t  secs. 10.50.185 - 10.50.225(a)-(b) d o n ’t a p p ly  to  th e  
te rm in a t io n  o f  a  m e m b e rsh ip  unless the  m e m b e r  is a lso  a  c o m p a n y  m a n a g e r ,  if an  
e lec tion  has b e e n  m ad e  to  c o n tin u e  the  c o m p a n y  until a ce rta in  d a te  o r  even t.

Sec. 10.50.250 s ta tes  th a t  a  c o m p a n y  m e m b e r  is an  ag e n t  o f  the  c o m p a n y  fo r  the  
p u rp o s e  o f  conduc ting  the  c o m p a n y ’s affairs, excep t u n d e r  c e r ta in  c ircum stances ,  
including  w h e re  the artic les  n a m e  a  m a n a g e r  fo r  the  com pany . If a  m a n a g e r  is 
n a m e d ,  th e  m a n a g e r  is a n  a g e n t ,o f  the  c o m p a n y  for the  p u rp o se  o f  c o n d u c tin g  its 
affairs, excep t  in certa in  c ircum stances .  E s tab lishes  w hen  a m e m b e r ’s o r  m a n a g e r ’s 
ac t  b inds  th e  com pany .

Sec. 10.50.255 s ta tes  th a t  a n  adm iss ion  o r  r e p re s e n ta t io n  by a  c o m p a n y  m e m b e r  
a b o u t  th e  c o m p a n y  is ev idence  against  the  com pany , e x cep t  in c e r ta in  c ircum stances ,  
inc luding  w h e re  the  artic les  n a m e  a  m a n a g e r  for the  com pany . If a  m a n a g e r  is 
n a m e d ,  a n  adm ission  o r  r e p re s e n ta t io n  by a  m a n a g e r  is ev idence  aga ins t  th e  c o m p a n y  
u n d e r  c e r ta in  c ircum stances , an d  the  adm ission  o r  r e p re s e n ta t io n  by a  m e m b e r  acting 
solely as  a  m e m b e r  is n o t  ev id e n c e  against  the  com pany .

Sec. 10.50.260 indicates w h e n  a  c o m p a n y  is c h a rg e d  with th e  know ledge  o f  o r  a  no tice  
given to  a  m e m b e r  o r  m an a g e r .

Sec. 10.50.265 s ta tes  th a t  a c o m p a n y  m e m b e r  is no t liable, solely by r e a s o n  o f  be ing  
a  m e m b e r ,  fo r  a c o m pany  liability.

Sec. 10.50.275 au tho r izes  a c o m p a n y  to  issue c o m p a n y  in te res ts  for p ro p e r ty ,  services, 
o r  a  p rom isso ry  no te  o r  o th e r  ob liga tion  to  c o n tr ib u te  p ro p e r ty  o r  services.

Sec. 10.50.280 s ta tes  th a t  a m e m b e r ’s p ro m ise  to  c o n tr ib u te  p ro p e r ty  o r  serv ices to  
th e  c o m p a n y  is en fo rc e ab le  only if the  p rom ises  is in a writing  s igned  by th e  m e m b e r .  
M a k e s  th e  p ro m ise  e n fo rc e a b le  even  if the  m e m b e r  is un ab le  to  p e r fo rm  b e c a u se  o f  
d e a th ,  disability, o r  o th e r  rea so n ,  unless o therw ise  p rov ided  by a n  o p e ra t in g  
a g re e m e n t .  R e q u ire s  a c o m p a n y  m e m b e r  w ho  has not m a d e  th e  r e q u i re d  
c o n tr ib u t io n  o f  p ro p e r ty  o r  services to  c o n tr ib u te  cash e qua l  to  the  shortfa l l .  S ta tes  
th a t  an  ass ignor  o f  a c o m p a n y  in te res t  rem a in s  liable for a c o n tr ib u t io n  e v e n  if the  
ass ignee  b e c o m e s  a m e m b e r  with respec t  to  the  assigned  in te res t ,  un less  o therw ise  
p ro v id e d  in a n  o p e ra t in g  a g re e m e n t .

Sec. 10.50.285 proh ib its  th e  c o m p ro m ise  o f  a  c o m p a n y  m e m b e r ’s o b l iga tion  to  m a k e  
a  co n tr ib u tio n ,  unless o th e rw ise  p rov ided  in a n  o p e ra t in g  a g re e m e n t .

Sec. 10.50.300 dec la re s  tha t ,  unless o therw ise  p rov ided  in writing  in a n  o p e ra t in g  
a g re e m e n t ,  m e m b e rs  a re  to  be  rep a id  the ir  con tr ibu tions  to  cap ita l  a n d  s h a re  equally  
in th e  asse ts  o f  the  c o m p a n y  a f te r  liabilities a r e  satisfied.
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Sec. 10.50.305 re q u i re s  in te r im  d is tr ibu tions  to  m e m b e rs  to  be  m a d e  a c co rd in g  to  a n  
o p e ra t in g  a g re e m e n t ,  if a n  o p e ra t in g  a g re e m e n t  p rov ides  fo r  th e  d is tr ibu t ions .  T h e  
o p e ra t in g  a g re e m e n t  m ay  a u th o r iz e  d iffe ren t  in te r im  d is tr ibu t ions  fo r  d if fe re n t  c lasses 
o f  m e m b e rs .

Sec. 10.50.310 req u ire s  in te r im  d is tr ibu tions  to  m e m b e rs  to  be  e q u a l ,  un less  a n  
o p e ra t in g  a g re e m e n t  p rov ides  for th e  d istr ibu tion .

Sec. 10.50.315 ind ica tes  a t  w h a t  tim es a  c o m p a n y  m e m b e r  is en t i t le d  to  a n  in te r im  
d is tr ibu t ion .

Sec. 10.50.320 d irec ts  a  c o m p a n y  to  d is tr ibu te  to  a t e rm in a te d  m e m b e r  any  
d is tr ib u t io n  th a t  th e  m e m b e r  was en ti t led  to  rece ive  b e fo re  th e  te rm in a t io n ,  e x c ep t  
w h e re  th e  m e m b e r  is r e m o v e d  o r  th e  te rm in a t io n  d o e s  n o t  c a u se  d isso lu tion . In 
a d d it ion , d irec ts  th e  c o m p a n y  to  d is tr ibu te  to  the  te rm in a t in g  m e m b e r  th e  a m o u n t  o f  
th e  m e m b e r ’s c o m p a n y  in te res t .  E s tab lishes  th e  a m o u n t  o f  the  in te res t  if a  c o m p a n y  
o p e ra t in g  a g re e m e n t  d o e s  n o t  es tab lish  th e  a m o u n t  o r  how  to  ca lcu la te  th e  a m o u n t .  
If  a n  e lec tio n  has b e e n  m a d e  to  c o n tin u e  the  c o m p a n y  until a c e r ta in  d a te  o r  e ven t,  
th e  d is t r ib u t io n  provis ions  d o n ’t app ly  unless the  m e m b e r  is a lso  a c o m p a n y  m a n a g e r .

Sec. 10.50.325 p roh ib its  a  m e m b e r  f ro m  d e m a n d in g  a n d  receiv ing  a  d is t r ib u t io n  in 
o th e r  th a n  cash , un less o therw ise  p rov ided  in a n  o p e ra t in g  a g re e m e n t .  P ro h ib i ts  a  
c o m p a n y  f ro m  com pe ll ing  a  c o m p a n y  m e m b e r  to  a c c e p t  asse ts  in a  fo rm  o th e r  th a n  
cash  u n d e r  c e r ta in  c ircum stances .

Sec. 10.50.330 s ta te s  th a t  a  c o m p a n y  m e m b e r  en ti t led  to  receive  a  d is tr ib u t io n  
b e c o m e s  a  c re d i to r  o f  th e  c o m p a n y  a n d  is en ti t led  to  all ava ilab le  c re d i to r  r e m e d ie s .

Sec. 10.50.350 s ta te s  th a t  p ro p e r ty  t ra n s fe r re d  to  o r  o th e rw ise  a c q u ired  by a  c o m p a n y  
is th e  p ro p e r ty  o f  th e  c o m p a n y  a n d  n o t  o f  th e  m e m b e rs  individually. S ta te s  th a t  a 
c o m p a n y  m ay  acqu ire ,  hold, a n d  convey  p ro p e r ty  in th e  n a m e  o f  the  c o m p an y .  S ta te s  
th a t  w h e n  th e  c o m p a n y  ac q u ire s  an  in te res t  in rea l  p ro p e r ty  th e  c o m p a n y  holds  th e  
title  a n d  n o t  th e  m e m b e rs  individually.

Sec. 10.50.355 ind ica tes  how  a  c o m p a n y ’s p ro p e r ty  m ay  be t ra n s fe r re d ,  d e p e n d in g  on  
w hose  n a m e  the  p ro p e r ty  is he ld  in a n d  w h e th e r  th e  c o m p a n y  has a  m a n a g e r .

Sec. 10.50.360 a u th o r iz e s  a c o m p a n y  to  reco v e r  its t ra n s fe r re d  p ro p e r ty  if th e  
c o m p a n y  p roves  c e r ta in  facts, unless ce r ta in  c ircu m stan ces  exist.

Sec. 10.50.365 a u th o r ize s ,  u n d e r  ce rta in  c ircum stances ,  th e  t ran sfe r ,  f ree  o f  c o m p a n y  
o r  m e m b e r  claims, o f  c o m p a n y  p ro p e r ty  he ld  in the  n a m e  o f  a  p e rso n  o th e r  th a n  the  
c o m pany .
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Sec. 10.50.370 s ta te s  th a t  a c o m p a n y  in te res t  is p e rso n a l  p ro p er ty .

Sec. 10.50.375 a u th o r ize s  th e  ass ignm en t o f  a  c o m p a n y  in te res t .  S ta te s  th a t  an  
a ss ignm en t en ti t le s  th e  assignee  to  receive , to  th e  ex ten t  ass igned , only the  
d is tr ibu tions  to  which the  assignor is en ti t led . S ta te s  th a t  a n  a ss ig n m en t  d o e s  no t 
dissolve th e  c o m p a n y  o r  en ti t le  the  assignee to  p a r t ic ip a te  in th e  m a n a g e m e n t  an d  
affairs o f  th e  c o m pany , to  b e c o m e  a  m em b e r ,  o r  to  exerc ise  m e m b e r  rights. T h e  
assignor c o n tin u e s  to  be a m e m b e r  unless the  ass ignee  b e c o m e s  a  m e m b e r  with 
re sp e c t  to  th e  in terest.  A llows a  w ritten  o p e ra t in g  a g re e m e n t  to  va ry  th e  te rm s  o f  
the  section. S ta te s  th a t  ce r ta in  activities o f  a  m e m b e r  d o  no t a m o u n t  to  ass ignm en ts  
a n d  d c  n o t  te rm in a te  th e  m e m b e rsh ip  o r  th e  rights a n d  p o w ers  o f  th e  m e m b e r ,  
unless o th e rw ise  p ro v id ed  in a n  o p e ra t in g  a g re e m e n t .

Sec. 10.50.380 a u th o r ize s  a co u r t  to  charge  a  m e m b e r ’s c o m p a n y  in te re s t  fo r  p a y m e n t  
o f  a  ju d g m e n t  c re d i to r  aga ins t  the  m e m b e r .  Ind ica tes  th e  effec t  o f  th e  charge .

Sec. 10.50.385 s ta te s  th a t  in the  case  o f  a  m e m b e r ’s d e a th  o r  in co m p e te n c y  the  
m e m b e r ’s legal rep re se n ta t iv e  has the  rights o f  a n  ass ignee  o f  the  m e m b e r ’s c o m p a n y  
in terest .

Sec. 10.50.390 s ta te s  th a t  if a  m e m b e r  (n o t  a n  individual)  t e rm in a te s  o r  is dissolved, 
the  m e m b e r ’s legal rep re se n ta t iv e  o r  successor  has  th e  rights  o f  a n  ass ignee  o f  the  
m e m b e r ’s in te res t .

Sec. 10.50.400 identif ies  the  even ts  th a t  dissolve a c o m p a n y  a n d  r e q u i re  w ind ing  up  
o f  its affairs.

Sec. 10.50.405 a u th o r ize s  the  su p e r io r  cou rt  to  o r d e r  a  c o m p a n y ’s d isso lu tion  u n d e r  
c e r ta in  c ircum stances .

Sec. 10.50.410 ind ica tes  w ho  m ay wind up  a c o m p a n y 's  affairs, un less o therw ise  
p rov ided  in a n  o p e ra t in g  a g re e m e n t .

Sec. 10.50.415 identifies  the  ac ts  th a t  a  pe rso n  w inding  up  a  c o m p a n y ’s affa irs  m ay  
pe rfo rm .

Sec. 10.50.420 es tab lishes  w hen , how, an d  u n d e r  w h a t  c ircum stances  a  m e m b e r  o r  
m a n a g e r  can  b ind  a c o m p a n y  th a t  is dissolved a n d  w ind ing  up  its affairs.

Sec. 10.50.425 e s tab l ishes  th e  m a n n e r  and  priority  for th e  d is tr ibu tion  o f  a  c o m p a n y ’s 
asse ts  u p o n  its w inding  up.

Sec. 10.50.430 allows a  c o m p a n y  to  file articles  o f  d isso lu tion  with th e  d e p a r tm e n t  
a f te r  it d issolves. D esc ribes  w ha t  the  articles  m ust  s ta te .
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Sec. 10.50.435 e s ta b l ish e s  how  a  c o m p a n y  a f te r  its d isso lu tion  m ay  d ispose  o f  the  
know n c la im s aga ins t  it. D e c la re s  u n d e r  w hat cond it ions  a know n c laim  aga ins t  th e  
c o m p a n y  is b a rre d .

Sec. 10.50.440 e s ta b l ish e s  how  a c o m p a n y  a f te r  its d isso lu tion  m ay  d ispose  o f  
u nknow n  c laim s a g a in s t  it. D e c la re s  th a t  unknow n c laim s a re  b a r r e d  un less  th e  
c la im an t  tak e s  c e r ta in  a c tio n  within th re e  years  a f te r  the  la te r  o f  c e r ta in  even ts .  
A u th o r iz e s  th e  c la im a n t  to  e n fo rc e  a  claim against  th e  c o m p a n y ’s u n d is t r ib u ted  asse ts  
o r  aga in s t  c o m p a n y  m e m b e r s  u n d e r  certa in  c ircum stances ;  limits a m e m b e r ’s to ta l  
liability.

Sec. 10.50.500 a u th o r iz e s  a  c o m p a n y  to  n e rg e  o r  conso lida te  with o r  in to  a do m es t ic  
o r  fo re ign  lim ited liability c o m pany , sub jec t  to  the  law a p p licab le  to  th e  o th e r  
c o m p a n y  a n d  unless o th e rw ise  p rov ided  in a n  o p e ra t in g  a g re e m e n t .

Sec. 10.50.505 a u th o r iz e s  th e  rights of, o r  in te rests  in, a  pa rty  to  a  m e rg e r  o r  
co n so lid a tio n  to  be  e x c h a n g e d  fo r  o r  c o n v e r ted  into cash, p roper ty ,  ob liga tions , rights  
o r  o th e r  in te res ts  of, o r  in te res ts  in, the  surviving o r  resu lting  com pany .

Sec. 10.50.510 e s ta b l ish e s  w h a t  m e m b e r  o r  o th e r  a p p ro v a l  is r e q u i r e d  b e fo re  a  
c o m p a n y  m ay  a p p ro v e  a  p ro p o s e d  m e rg e r  o r  conso lida tion . A u th o r iz e s  a  p a r ty  to  
a  m e rg e r  o r  c o n so lida tion  to  a b a n d o n  the  m erg e r  o r  conso lida tion  as  p ro v id e d  in th e  
m e rg e r  o r  c o n so lida tion  a g re e m e n t .

Sec. 10.50.515 r e q u i re s  th e  c o m p a n y  surviving o r  resu lting  f ro m  a  m e rg e r  o r  
c o n so lida tion  u n d e r  th is  c h a p te r  to  file articles  o f  m e rg e r  o r  conso lida tion  with th e  
d e p a r tm e n t .  T h e  a rt ic les  m u st  be s igned  by e a ch  c o m p a n y  th a t  is a  p a r ty  to  the  
m e rg e r  o r  conso lida tion .

Sec. 10.50.520 d e sc r ib es  w h a t  th e  art ic les  o f  m erg e r  o r  conso lida tion  m ust  s ta te .

Sec. 10.50.525 r e q u i re s  a rt ic les  o f  m erg e r  o r  conso lida tion  to  be signed by a c o m p a n y  
th a t  is a  p a r ty  to  th e  m e rg e r  o r  consolida tion .

Sec. 10.50.530 s ta te s  th a t  a rt ic les  o f  m erg e r  o r  conso lida tion  cons ti tu te  art ic les  o f  
d isso lu tion  for a c o m p a n y  th a t  is n o t  the  surviving o r  resu lting  c o m p a n y  in a  m e rg e r  
o r  conso lida tion .

Sec. 10.50.535 ind ica te s  w h e n  a  m e rg e r  o r  conso lida tion  takes  effect.

Sec. 10.50.540 s ta te s  th a t  a  m e rg e r  o r  conso lida tion  a g re e m e n t  m ay a m e n d  a 
co m p a n y 's  o p e ra t in g  a g re e m e n t  o r  a d o p t  a  new  o p e ra t in g  a g re e m e n t  fo r  th e  
co m pany , if the  c o m p a n y  is the  surviving o r  resu lting  c o m p a n y  in a  m e rg e r  o r  
conso lida tion . A u th o r iz e s  a n  a p p ro v e d  m erg e r  o r  conso lida tion  a g re e m e n t  to  p ro v id e
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th a t  a  c o m p a n y ’s o p e ra t in g  a g re e m e n t  will be  the  o p e ra t in g  a g r e e m e n t  o f  th e  
c o m p a n y  th a t  is the  surviving o r  resu lting  c o m pany . S ta te s  w h e n  a n  a m e n d m e n t  to  
a n  o p e ra t in g  a g re e m e n t  o r  the  a d o p t io n  o f  a  new  o p e ra t in g  a g r e e m e n t  u n d e r  this 
sec tion  is e ffec tive . S ta te s  th a t  this sec tion  d o e s  no t limit th e  a c c o m p li s h m e n t  o f  a 
m e rg e r  o r  o th e r  m a t te r  c ove red  by th e  sec t ion  by o th e r  m ea n s  a llow ed  u n d e r  a n  
o p e ra t in g  a g re e m e n t ,  a n o th e r  a g re e m e n t ,  o r  a n o th e r  law.

Sec. 10.50.545 d esc r ibes  the  g e n e ra l  e ffec ts  o f  m e rg e r  o r  conso lida tion . T h e s e  inc lude  
th e  te rm in a t io n  o f  c o m p a n ie s  th a t  a re  n o t  the  surviving o r  resu lting  c o m p a n ie s  a n d  
th e  t ra n s fe r  o f  th e  ap p lic ab le  rights, privileges, im m unities ,  po w ers ,  f ranch ises ,  
res tr ic tions , d isabilities, a n d  du tie s  o f  the  pa r t ic ip a tin g  c o m p a n ie s  to  th e  surv iv ing  o r  
resu lting  co m p a n y .

Sec. 10.50.550 d esc r ibes  th e  effects  o f  m e rg e r  o r  co n so lid a tio n  on  th e  p ro p e r ty  o f  th e  
p a r t ic ip a t in g  co m p a n ie s .

Sec. 10.50.555 d esc r ibes  the  effec t  o f  m e rg e r  o r  c o n so lida tion  on  th e  liabilities o f  the  
p a r t ic ip a t in g  c o m p an ies .

Sec. 10.50.560 d e c la re s  th a t  c re d i to r  rights  a n d  liens on  the  p r o p e r ty  o f  a  c o m p a n y  
th a t  is a  p a r ty  to  a m e rg e r  o r  conso lida tion  a re  n o t  im p a ire d  by th e  m e r g e r  o r  
conso lida tion .

Sec. 10.50.565 s ta te s  th a t  u p o n  a  m e rg e r  o r  c o n so lida tion  a c o m p a n y ’s in te re s ts  th a t  
a r e  to  b e  c o n v e r te d  o r  exchanged  in to  o th e r  p r o p e r ty  u n d e r  th e  m e r g e r  c r 
co n so lid a tio n  a g re e m e n t  a re  c o n v e r ted  as p ro v id e d  by th e  m e rg e r  o r  c o n so lid a t io n  
a g re e m e n t .  S ta te s  th a t  the  fo rm e r  ho ld e rs  o f  in te res ts  so  c o n v e r te d  have  th e  rights  
p rov ided  in th e  m e rg e r  o r  conso lida tion  a g re e m e n t  o r  o th e rw ise  p ro v id e d  by law.

Sec. 10.50.590 defines  " lim ited liability com pany"  fo r  secs. 10.50.500 - 10.50.590.

Sec. 10.50.600 s ta te s  tha t ,  sub jec t  to  this s ta t e ’s cons ti tu t ion , a fo re ign  c o m p a n y ’s 
o rg an iza t io n ,  in te rna l  affairs, an d  th e  liability a n d  au th o r i ty  o f  its m a n a g e rs  a n d  
m e m b e rs  a r e  g o v e rn e d  by the  law o f  th e  ju r isd ic tion  w h e re  the  c o m p a n y  is o rg an iz ed .  
P roh ib i ts  th e  d e p a r tm e n t  f rom  denying  reg is tra t ion  to  a  fo re ign  c o m p a n y  b e c a u s e  o f  
d i ffe rences  b e tw e e n  th e  law o f  this s ta te  a n d  th e  ju r isd ic tion  w h e re  th e  fo re ign  
c o m p a n y  is o rg an ized .

Sec. 10.50.605 req u ire s  a  foreign c o m p a n y  to  reg is te r  with the  d e p a r tm e n t  b e fo re  
c o n duc ting  a ffa irs  in this s ta te .  T h e  fo re ign  c o m p a n y  is r e q u i r e d  to  d e live r  a n  
a p p lic a t io n  fo r  reg is tra t ion  to  the  d e p a r tm e n t .

Sec. 10.50.610 re q u i re s  th e  reg is tra tion  a p p lic a t io n  to  b e  s igned  by a  p e rs o n  w h o  is 
a u th o r iz e d  to  sign by th e  law o f  the  ju r isd ic tion  w h e re  th e  c o m p a n y  w as o rg an iz ed .
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Sec. 10.50.615 descr ibes  w h a t  the  reg is tra tion  ap p lica t io n  m ust  s ta te .

Sec. 10.50.620 p roh ib its  th e  d e p a r tm e n t  f rom  filing th e  reg is tra t ion  o f  a  fo re ign  
c o m p a n y  unless the  c o m p a n y  n a m e  satisfies ce rta in  re q u i re m e n ts .

Sec. 10.50.625 a u th o r izes  a  fore ign  c o m p a n y  to  a m e n d  its reg is tra tion  by filing a rt ic les  
o f  a m e n d m e n t  with th e  d e p a r tm e n t .

Sec. 10.50.630 e s tab l ishes  w h a t  the  artic les  o f  a m e n d m e n t  m ust s ta te . A u th o r iz e s  th e  
a m e n d m e n t  o f  th e  a p p lic a t io n  in any  way as  long as th e  a m e n d e d  a p p lic a t io n  only  
con ta in s  prov is ions  th a t  a re  o the rw ise  a llow ed  by this c h a p te r  to  be  c o n ta in e d  in an  
ap p lic a t io n  fo r  reg is tra t ion  a t  the  t im e  o f  th e  a m e n d m e n t .

Sec. 10.50.635 req u ire s  a  foreign c o m p a n y  to  m ain ta in  a n  ag e n t  in this s ta te  fo r  th e  
serv ice  o f  p rocess . Ind ica tes  w hich pe rso n s  quality  to  b e  a n  agen t.

Sec. 10.50.640 es tab lishes  th e  p ro c e d u re  fo r  changing  a  foreign  c o m p a n y ’s r e g is te red  
a g e n t  o r  th e  a g e n t ’s add ress .

Sec. 10.50.645 p rov ides  gu idelines  fo r  w hen  the  change  o f  reg is te red  a g e n t  o r  a g e n t  
ad d re s s  fo r  a  foreign c o m p a n y  b e c o m e s  effective.

Sec. 10.50.650 descr ibes  how  a  reg is te red  a g e n t  o f  a  fo re ign  c o m p a n y  m ay  res ign  as 
th e  r e g is te red  agen t.  R e q u i re s  th e  d e p a r tm e n t  to  mail a  copy o f  th e  re s ig n a t io n  to  
th e  co m p a n y .  Ind ica tes  w h e n  th e  res igna tion  be c o m e s  effective.

Sec. 10.50.655 au th o r ize s  a  fore ign  c o m p a n y  to  cance l  its reg is tra t ion  by filing a n  
a p p lic a t io n  fo r  cance l la t ion  w ith  the  d e p a r tm e n t .

Sec. 10.50.660 descr ibes  w h a t  a n  app lica t ion  for cance lla t ion  m ust s ta te .

Sec. 10.50.665 descr ibes  the  form , m a n n e r ,  a n d  execu tion  o f  a n  a p p lic a t io n  fo r  
c a nce l la t ion  o f  the  reg is tra t ion  o f  a  fore ign  com pany .

Sec. 10.50.670 s ta te s  th a t  th e  cance lla t ion  o f  a reg is tra t ion  d o es  n o t  t e rm in a te  th e  
au th o r i ty  o f  th e  d e p a r tm e n t  to  a c c e p t  service  o f  p rocess  o n  th e  fo re ign  c o m p a n y  with  
re sp e c t  to  c au ses  o f  ac tion  aris ing o u t  o f  the  c o m p a n y ’s c onduc t  o f  a ffa irs  in this 
s ta te .

Sec. 10.50.675 p roh ib i ts  a n  u n reg is te red  fo re ign  c o m p a n y  conduc ting  affa irs  in this 
s ta te  f rom  m ain ta in in g  a  a c tio n  o r  o th e r  p ro ce e d in g  in a  c o u r t  o f  this s ta te  until it has  
reg is te red . S ta te s  th a t  th e  fa ilure  to  reg is te r  d o es  n o t  im pa ir  th e  validity o f  th e  
c o m p a n y ’s c o n tra c ts  o r  acts , a ffec t  th e  rights o f  a n o th e r  pa rty  to  a c o m p a n y  c o n tra c t



to  m ain ta in  a n  ac tion  o r  o th e r  p ro ce e d in g  on  the  c o n trac t ,  o r  p re v e n t  th e  c o m p a n y  
from  d e fe n d in g  an  ac tion  o r  o th e r  p ro ce e d in g  in a  c o u r t  o f  th is  s ta te .

Sec. 10.50.680 s ta te s  th a t  a foreign c o m p a n y  th a t  co n d u c ts  a ffa irs  in th e  s ta te  w i th o u t  
b e in g  reg is te red  a p p o in ts  the  d e p a r tm e n t  as  its a g e n t  fo r  service  o f  p ro c e s s  with 
re sp e c t  to  a  c au se  o f  ac tion  a ris ing  o u t  of conduc ting  affa irs  in this s ta te .

Sec. 10.50.685 p rov ides  for service  on  the  c o m m iss io n e r  in th e  m a n n e r  p ro v id e d  
u n d e r  sec. 10.50.065(b) a n d  u n d e r  ce rta in  c ircum stances .  R e q u ire s  th e  c o m m iss io n e r  
to  k e e p  a  r e c o rd  o f  th e  p rocesses ,  notices, a n d  d e m a n d s  s e rv e d  on  the  com m iss io n er .  
S ta te s  th a t  this sec t ion  d o e s  not a ffec t  the  right to  m a k e  serv ice  in a n o th e r  m a n n e r  
p e rm i t te d  by law.

Sec. 10.50.690 s ta te s  th a t  a  fore ign  c o m p a n y  c o n duc ting  a ffa irs  in this s ta te  w i thou t  
r eg is tra t ion  is liable to  th e  d e p a r tm e n t  for ce r ta in  fees a n d  penalt ies .

Sec. 10.50.700 s ta te s  th a t  a  fo re ign  c o m p a n y  that  c o n d u c ts  affa irs  in this s ta te  w i thou t  
reg is tra t ion  is sub jec t  to  a  civil p e n a l ty  a n d  au th o r ize s  th e  a t to rn e y  g e n e ra l  to  rec o v e r  
th e  penalty .

Sec. 10.50.710 a u th o r iz e s  a cou rt ,  u n d e r  ce rta in  c ircum stances ,  to  issue a n  in junc tion  
aga ins t  a  fo re ign  c o m p a n y  c o n d u c tin g  affairs in th e  s ta te  in v io la tion  o f  th is  c h a p te r .  
In d ica te s  how  long th e  in junc tion  m ay  con tinue .

Sec. 10.50.715 s ta te s  th a t  a  m e m b e r  o r  m a n a g e r  o f  a fo re ign  c o m p a n y  is n o t  l iable 
for th e  d e b ts  a n d  ob liga tions  o f  th e  c o m pany  solely b e c a u se  th e  c o m p a n y  c o n d u c ts  
a ffa irs  in this s ta te  w i th o u t  reg is tra tion .

Sec. 10.50.720 lists th e  t ra n sa c t io n s  th a t  d o  not c o n s ti tu te  c o n d u c tin g  a ffa irs  fo r  a 
fo re ign  c o m p a n y  in this s ta te .

Sec. 10.50.730 a u th o r iz e s  a  c o u r t  ac tion  to be  b ro u g h t  by o r  aga ins t  th e  c o m p a n y  in 
th e  n a m e  o f  th e  c o m p an y .

Sec. 10.50.735 p ro h ib i ts  a  p e rso n  f rom  bringing a  co u rt  ac tion  on  b e h a lf  o f  a  c o m p a n y  
in th e  n a m e  o f  th e  c o m p a n y  unless the  re q u i re m e n ts  o f  th e  sec t ion  a re  m et. S e ts  o u t  
th e s e  r e q u i re m e n ts .

Sec. 10.50.740 p roh ib i ts  a  c o m p a n y  from  asserting  the  lack o f  au th o r i ty  o f  a  c o m p a n y  
m e m b e r  o r  m a n a g e r  to  b r ing  c o u r '  ac tion  on  b e h a lf  o f  a  c o m p a n y  as a  d e fe n s e  to  th e  
ac tion  o r  as  a  basis  fo r  bringing a  su b se q u e n t  ac tion  on  th e  sa m e  c au se  o f  ac tion .

Sec. 10.50.800 d e c la re s  tha t ,  un less  an  o p e ra t in g  a g re e m e n t  p rov ides  o the rw ise ,  a  
c o m p a n y  m e m b e r  o r  m a n a g e r  is no t liable to  the  c o m p a n y  o r  th e  c o m p a n y  m e m b e rs

Senator Robin Taylor
March 3, 1994
Page 11



for d a m a g e s  o r  o th e r  re l ief  for an  ac t o r  a failure to  ac t  o n  b e h a lf  o f  the  c o m p a n y  
un less  th e  ac t  o r  failure to  ac t  a m o u n ts  to  gross neg ligence  o r  wilful m isconduct.  
P rov ides  th a t  a n  o p e ra t in g  a g re e m e n t  m ay  limit o r  e l im ina te  th e  p e rso n a l  liability o f  
a c o m p a n y  m e m b e r  o r  m a n a g e r  fo r  b reach es  o f  du ty  u n d e r  secs. 10.50.130 - 
10.50.140 o r  subsec. (a) .

Sec. 10.50.805 a u tho r izes  a  c o m p a n y  to use  an o p e ra t in g  a g re e m e n t  to  a u th o r iz e  the  
c o m p a n y  to  indem nity  a c o m p a n y  m e m b e r  or m a n a g e r  for ju d g m e n ts ,  s e t t lem en ts ,  
pena lt ie s ,  fines, o r  expenses  incu rred  by the  person  u n d e r  c e r ta in  c ircum stances .

Sec. 10.50.810 s ta tes  th a t  a c o m p a n y  m e m b e r  is no t a  p r o p e r  pa rty  to  a p ro ce e d in g  
by o r  aga in s t  th e  com pany  ju s t  for be ing  a  m em ber ,  excep t  in c e r ta in  c ircum stances .

Sec. 10.50.820 s ta tes  th a t  a  c o m p a n y  o p e ra t in g  a g re e m e n t  m ay  a u th o r iz e  a  c o m p a n y  
to  issue a  ce rt if ica te  as ev idence  o f  a  co m p an y  in te res t  a n d  to  a u th o r iz e  a n d  p rov ide  
fo r  th e  a ss ig n m en t  o r  t ra n s fe r  o f  th e  in te res t  r e p re s e n te d  by the  certif ica te .

Sec. 10.50.830 estab lishes  how  a  d o c u m e n t  is to  be d e live red  to  o r  filed with the  
d e p a r tm e n t .

Sec. 10.50.840 estab lishes  the  d e p a r tm e n t ’s p ro c e d u re  a n d  c r i te r ia  for filing 
d o c u m e n ts .  P rohib its  th e  d e p a r tm e n t  from filing a  d o c u m e n t  if th e  se c t io n ’s 
r e q u i r e m e n ts  a re  not m et.

Sec. 10.50.850 estab lishes  w h o  is to  sign docum en ts  filed w ith  th e  d e p a r tm e n t  a n d  
h o w  th e  d o c u m e n ts  a r e  to  b e  signed. A u thorizes  a p e rso n  to  sign as an  a tto rney- in -  
fact.

Sec. 10.50.855 estab lishes  a  p ro c e d u re  for ob ta in ing  a  c o u r t  o r d e r  to  d irec t  the  
d e p a r t m e n t  to  file certa in  do c u m e n ts .

Sec. 10.50.860 direc ts  the  d e p a r tm e n t  to  charge  fees for filing a n d  o th e r  services it 
p ro v id es  u n d e r  the  c h a p te r .

Sec. 10.50.870 requ ires  a c o m pany , unless o therw ise  p ro v id ed  in writing  in a n  
o p e ra t in g  a g re e m e n t ,  to  m a in ta in  ce r ta in  described  reco rd s  a t  its p r inc ipal  p lace  o f  
business .

Sec. 10.50.875 au tho r izes  a  c o m p a n y  m e m b e r  to  inspect  a n d  copy  th e  c o m p a n y ’s 
r e c o rd s  u n d e r  certa in  cond it ions .

Sec . 10.50.880 requ ires  c e r ta in  pe rso n s  to disclose to  a  m e m b e r  u n d e r  ce r ta in  
c i rc u m s tan c e s  t rue  a n d  full in fo rm a tion  o f  all m a t te rs  th a t  affec t th e  m e m b e rs  o f  a  
c o m pany .

Senator Robin Taylor
March 3, 1994
Page 12



Sec. 10.50.890 s ta te s  th a t  a  c o m p a n y ’s failure  to  m a in ta in  a  r e q u i re d  r e c o rd  or 
in fo rm a t io n  d o e s  no t m a k e  a m e m b e r  o r  m a n a g e r  l iable for the  c o m p a n y ’s 
ob liga tions .

Sec. 10.50.900 a u th o r iz e s  th e  d e p a r tm e n t  to  a d o p t  reg u la tio n s  to  im p le m e n t  th e  
c h a p te r ,  in a d d it io n  to  any regu la tions  the  d e p a r tm e n t  is re q u i re d  to  a d o p t  u n d e r  this 
c h a p te r .

■s
Sec. 10.50.910 a u th o r iz e s  a c o m p a n y  o rg an iz ed  a n d  existing u n d e r  this c h a p te r  to  
c o n d u c t  its a ffa irs  a n d  exerc ise  th e  pow ers  g ra n te d  by this c h a p te r  in a n o th e r  
ju r isd ic tion , su b je c t  to  the  laws o f  th a t  ju r isd ic tion .

Sec. 10.50.920 d e c la re s  the  c h a p te r ’s s u p p o r t  o f  the  p r inc ip le  o f  f re e d o m  o f  co n tra c t  
a n d  en fo rceab il i ty  o f  o p e ra t in g  a g re e m e n ts .  S ta te s  th a t  th e  ru le  th a t  s ta tu te s  in 
d e ro g a t io n  of th e  c o m m o n  law a re  to  be strictly c o n s tru e d  d o es  no t app ly  to  th e  
c h a p te r .

Sec. 10.50.990 de fines  te rm s  for th e  new  c h a p te r .

Sec. 10.50.995 gives th e  new  c h a p te r  a sh o r t  title.

Sec tion  2. A m e n d s  th e  fo r-p ro f i t  c o rp o ra t io n s  code  to  p re v e n t  th a t  c o d e  f rom  
p ro h ib i t in g  a  l im ited  liability c o m p a n y  f ro m  using "limited" in its n am e .

Sec tion  3. D e sc r ib e s  how a sec t ion  o f  the  new  c h a p te r  a m e n d s  the  A lask a  R u le s  o f  
Civil P ro c e d u re .

Sec tion  4. M a k e s  the  A ct effec tive  J a n u a ry  1, 1995.

If I m ay  b e  o f  fu r th e r  assis tance , p lea se  advise.

Senator Robin Taylor
March 3, 1994
Page 13
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MEMORANDUM
H u g h e s  T h o r s n e s s  
G a n t z  Po w e l l  &  B r u n d in

TO; Senator Tim Kelly
Senate Labor & Commerce Committee
ATTN: Josh Fink (Via Fax 465-3756)

FROM: Robert L. Manley
Chairman, Working Group on Limited Liability Companies 
Composed of Members of the Tax Law and Business Law 
Sections of the Alaska Bar Association

RE: Senate Bill 347
Limited Liability Companies

DATE: March 22, 1994

I am writing to provide you with some additional information on 
limited liability companies. LLC's are a relatively new form of 
•usiness entity in the United States. At the present time, 37 
states have enacted LLC legislation and legislation is pending in a 
number of other states. Enclosed for your reference is a brief 

bliography on the subject.

LLC is a business entity which combines the best features of a 
corporation and a partnership. Like corporate shareholder, LLC 
owners are not responsible for company liabilities beyond their 
investment. Like a partnership, there is no corporate double 
taxation. Rather, owners (like partners) incur federal income 
taxation at the individual level based on the profits and losses 
allocated to them.

The proposed legislation is drawn largely from a prototype act 
drafted by a working group of the Business Law Section of the 
American Bar Association with input from the Alaska Department of 
Labor & Commerce. The Alaska working group has modified various 
provisions to conform with Alaska procedure and additional 
developments in the law.

At this point, the lack of LLC legislation puts Alaska at a 
competitive disadvantage in attracting investment from outside. 
This is particularly so with foreign investors who are familiar with 
the limited liability company format because it is commonly used in 
European, Asian and South American countries.

An LLC can provide investors with conduit tax treatment, limited 
liability for investors, and freedom from many of the restrictions 
imposed on S-corporations and limited partnerships. As indicated 
LLC legislation is particular important to facilitate foreign 
investment. At the present time, non-resident aliens may not be 
S-corporation shareholders. Thus, in order for those investors to 
secure limited liability, they must operate as C-corporation 
shareholders (subject to double taxation) or as limited partners in 
a limited partnership (giving up operational control).

I WbS2:60 F6, 22 dbU



On the estate planning side, the primary asset of many small 
businessmen is the S-corporation stock of their business. The tax 
laws governing S-corporations prohibit many types of estate planning 
trusts from acting as S-corporation shareholders. Thus, the 
businessmen must accept certain limitations on estate planning if 
they also want corporate liability protection and the avoidance of 
double taxation. Even where businesses could organize as 
S-corporations, the partnership-type conduit tax treatment available 
to L L C ’s provide significant advantages in the allocation of tax 
attributes among investors, the ability to create tax basis by loans 
to the company and in areas of the passive loss and at-risk tax 
limitations.

t
The LLC is also useful to major corporations participating in joint 
ventures. Most large corporations create corporate subsidiaries 
which in turn form a partnership or joint venture. That way, profits 
and losses are allocated in the partnership among the two subsidiary 
corporations and the subsidiary corporations are able to transfer 
income to the parent corporations by way of dividends subject to the 
wholly owned subsidiary deduction. This, however, creates an extra 
legal entity and additional accounting complications both 
operationally and for the consolidated tax return.

We urge your support of this important piece of legislation.
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1. L. Ribstein and R . Keatinge, Limited— Liabi litv Company. 
(Shepards / McGraw-Hill 1992).

2. R. Keatinge, L. Ribscein, S. Hamili, M. Gravelle, and
S. Connaughton, The Limited Liability Company.,— a— S.tudv o £ thfi
E m e r g i n g Entity,
article covering

3. Special 
Preferred Choice

47 Business Lawyer 375 (1992). An 85-page
most of the relevant tax and non-tax issues.

i 
1

Study, Limited — Liability. CQ_mr_any (LLC) Can Be 
of Entity (RIA/Federal Tax Coordinator, August, 

1992). A 10-page article covering basic entity choice issues 
including a good checklist of! federal tax consequences to 
consider in making a choice of entity.

4. F. Wirtz and K. Harris. The Eme r g i n o . Use of the Limited 
Liability Company, 1992 Taxes 337 (1992). A 20-page article 
covering basic classification issues, entity comparison and the 
conversion of existing entities into limited liability companies.

5. C. Price, Tax Aspects of Limited Liability Companies, 
1992 Journal of Accountancy 481 ( 1992). A brief summary of 
limited liability company issues.

6 . R. 
i n c r e a s i n g l y.

Platner, 
P o eulax/ 2 0

Lim ited
Taxation

L ia b i l i t y Cflmganie s  Are
for Lawyers 225 (1992)
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Mr. Robert Manley 
509 West; Third Avenue 
Anchorage, Alaska 99501

Dear Sobs

I enjoyed talking to you this morning regarding Arizona's 
experience with its limited liability company statute. I 
understand that the Alaska legislature io considering adopting 
limited liability company legislation and that elements of the 
banking industry have expressed concern about the liability and 
signing authorisation aspects of the legislation as they relate to 
banking activities.

As we discussed, I am not aware of any banks in Arizona that 
have had difficulties with these issues. I noted that our firm 
represents banks and that we provided educational seminars to these 
clients when the legislation was passed. We advised the banks 
that, frctn a liability perspective, they should assume that an LLC 
is analogous to a closely-held corporation. If the bank does not 
feel comfortable lending to a closely-held corporation on the basis 
of tha corporation's assets, the bank will usually require security 
03’ personal guarantees. The oame result applies in the case of an 
LLC,

With respect to signing authorization, I understand that the 
Alaska legislation is baaed on the ABA prototype Act, which 
specifically provides that a manager in a manager-managed LLC has 
the authority to bind the l l c , and that a member in a member- 
managed LLC has the authority to bind the LLC. A bank can review 
the publicly-filed Articles of Organization to determine whether 
the LLC is manager-managed or member-managed, w/io same way that a 
bank will review the publiely-filecl Artialee of Incorporation in 
the case of a corporation. The diligence then required in 
confirming that the party signing has appropriate authority is the 
Bama diligence that is required in determining whether a corporate 
officer has the requisite authority, e»g</ a review of 
LLC/corporate records and the receipt of appropriate certificatee.
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In short, LLC signing authorization does not present any unique 
p r o b l e m s .

More important Uheui the foregoing two issues, in my judgment, 
ie the fact that over 35 states have, adopted LLC legislation a n d  
the r emaining states have legislation pending. The legislation has 
p r o v e n  to be worJcable in the states in which it has boon adopted. 
A  U n i f o r m  Limi t e d  Liability Company Act is also in the p r o c e s s  of 
b e i n g  drafted. In short, LLC's are here to stay. States that 
choose not to adopt LLC legialation may find themselves at a 
c ompetitive disadvantage in the area of capital formation.

Please feel free to call me at (602) 382-6239 if you have any 
q uestions or comments.

Very truly yours,

SNELL & WI

Matthew P . b'eaneyn a y

MPF:mo
cc; D a n i e l l e  Lopez

m a . p r a J B iM  1 203iaois.
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Danielle Lopez 
Cfficc of Rep. Brian Porter 
House of Representatives 
Alaska State Legislature 
Alaska State Capitol 
Juneau, AK 99801-1182

Re: Alaska Limited Liability Company Act 
Dear Ms. Lopez:

I spoke thfs morning with Robert Manley regarding the Alaska limited Liability 
Company Act, which I understand is hated on the ABA Prototype Act From my 
discussion with him, I understand that there & sane question with regard to the 
operation of LLCs. In my experience, there have not been any problems with respect to 
the operation of limited liability companies (LLCa).

By way of background, I am a member of the committee that drafted the 
Prototype, chair of an American Bar Association (ABA) Subcommittee on LLCs, the 
ABA Liaison to the National Conference of Connedssicnere on Uniform State Laws 
drafting committee drafting a Uniform Limited Liability Company Act and co-author of 
Mbslein and Ksaiingz an Laraied Liability Companies, a two-volume treatise on the subject 
This is not to indicate that I am particularly wise, but rather to support the fact that I 
spend I fair amount of time discussing the development of LLCs around the country with 
others working in this area. With the exception of the change of some documents to 
reflect the new type of organization, the development of LLCs has not caused a change 
in the rnnnncr of conducting commercial or real estate transactions. Now that more than 
thirty-six states have LLC legislation, use of LLCs is becoming more regularized and 
lenders and title insurance companies have developed ways of dealing with LLCs.

The Prototype Limited Liability Company Acts is based primarily on the Revised 
Uniform Limited Partnership Act. As such, many of the authority issues are exactly the 
same as those for a limited partnership. We did not include the identification of a 
specific member or manager in the articles of organization for the same reasons that no 
person other than the organizer is identified in the articles of incorporation under moat 
corporation acts. As in all transactions with any type of business organization, the lender

•r
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fwill need to satisfy itself -with the authority of person executing documents, whether it is 
an officer of a corporation, a general partner in a general or limited partnership or a 
member of a member-managed LLC or a manager of a manager-managed LLC. Once 
lendeia and others have focused on this similarity, they seem to have no trouble dealing 
with LLCs.

I think that the  "newness" of LJLCs will not cause a  problem for leaders and others 
dealing with the entity. If you have any questions in this regard, please contact me.

Robert R. Keatinge

encl.

8 ‘d
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M arch 21, 1994

Senator Tim  Kelly 
Alaska State Legislature 
State Capitol Building 
Juneau, Alaska 98801

Dear Senator Kelly:

W e are in support o f  SB 347 providing for the formation, registration and regulation o f  limited 
liability companies (LLC). W e feel that the LLC offers business owners the desirable benefit of 
protection from personal liability for the debts o f  the business. The L L C  also allows for a great 
deal o f  flexibility in making day-to-day business decisions such as business structuring and 
acquisitions, financing techniques, distributing earnings to members, providing compensation and 
fringe benefits, m anaging cash flow, and estate planning.

In addition, the m ore states that recognize limited liability companies, the m ore useful this type of 
entity is to business operations with interstate activities. It is our understanding that, at the current 
time, 37 states have adopted limited liability company legislation.

W e ask that you support this legislation.

Sincerely,

John A. Letoum eau 
Tax Director

:mmb
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March 21, 1994

Senator Tim Kelly 
Alaska State Legislature 
State Capitol Building 
Juneau, Alaska 98801

D ear Senator Kelly:

We are in support o f SB 347 providing for the formation, registration and regulation o f  limited 
liability companies (LLC). W e feel that the LLC offers business owners the desirable benefit of 
protection from personal liability for the debts o f  the business. The LLC also allows for a great 
deal of flexibility in making day-to-day business decisions such as business structuring and 
acquisitions, financing techniques, distributing earnings to members, providing compensation and 
fringe benefits, managing cash flow, and estate planning.

In addition, the more states that recognize limited liability companies, the more useful this type of 
entity is to business operations with interstate activities. It is our understanding that, at the current 
time, 37 states have adopted limited liability company legislation.

W e ask that you support this legislation.

Sincerely,

Christy K. Morse 
Tax Manager

:mmb
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D e a r  S e n a t o r  Kelly:

T h i s  l e t t e r  is s e n t  in r e g a r d  to t h e  S p o n s o r  S u b s t i t u t e  for 
S e n a t e  B i l l  347 w h i c h  d e a l s  w i t h  a n e w  f o r m  o f  b u s i n e s s  entity,  
l i m i t e d  l i a b i l i t y  c o m p a n i e s .  I a m  v e r y  m u c h  in f a v o r  o f  t h i s  bill. 
H a v i n g  a l i m i t e d  l i a b i l i t y  b u s i n e s s  e n t i t y  w o u l d  p r o v i d e  A l a s k a n  
b u s i n e s s  i n v e s t o r s  w i t h  p a r t n e r s h i p  t a x  t r e a t m e n t  a l o n g  w i t h  
c o r p o r a t e - t y p e  l i m i t e d  l i a b i l i t y .

S i n c e r e l y

HARTIG,
MAHONEY
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F e b r u a r y  22, 1994

S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

Re: L i m i t e d  L i a b i l i t y  C o m p a n y  Bill 

D e a r  S i r s :

O n  F e b r u a r y  17, 1994 t h e  B o a r d  of the A l a s k a  S o c i e t y  of C e r t i f i e d  
P u b l i c  A c c o u n t a n t s  u n a n i m o u s l y  v o t e d  to e n d o r s e  t h e  i n t r o d u c t i o n  
of  l e g i s l a t i o n  a l l o w i n g  b u s i n e s s e s  to f o r m  a n d  o p e r a t e  as  a 
L i m i t e d  L i a b i l i t y  C o m p a n y  in the S t a t e  of A l a s k a .

T h e  m e m b e r s h i p  of the A l a s k a  S o c i e t y  of C e r t i f i e d  P u b l i c  
A c c o u n t a n t s  is S t a t e  w i d e .  T h e  B o a r d  is r e p r e s e n t a t i v e  o f  t h e  
m e m b e r s h i p .

In o r d e r  f o r  the S t a t e  t o  c o n t i n u e  to g r o w  t h r o u g h  n e w  c o m m e r c e ,  
it is i m p o r t a n t  t h a t  t h e r e  is f l e x i b i l i t y  i n  t h e  t y p e  o f  e n t i t y  a 
b u s i n e s s  c a n  form. T h e  S t a t e  s h o u l d  b e  a b l e  to  o f f e r  t h e  s a m e  
t y p e  of e n t i t i e s  as a n y  o t h e r  s t a t e  o f f e r s  (right n o w  t h e r e  o v e r  
3 0 S t a t e s  t h a t  a l l o w  L i m i t e d  L i a b i l i t y  C o m p a n i e s )  .

W e  l o o k  f o r w a r d  to t h e  p a s s a g e  of this l a w  in a s w i f t  a n d  
e x p e d i e n t  m a n n e r .  B u s i n e s s e s  that w a n t  to o p e r a t e  as a L i m i t e d  
L i a b i l i t y  C o m p a n y  m a y  n o t  wa i t  for the l e g i s l a t u r e ,  a n d  w i l l  s e e k  
a n  o p e r a t i n g  "home" i n  s o m e  o t h e r  state.

V e r y  t r u l y  yours,

W i l l i a m  D. A r n o l d  
P r e s i d e n t
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S U B JE C T : Sec tiona l su m m a ry  o f  SB 347 (W o rk  O r d e r  No. 8-LS1419\J)

T O : S e n a to r  T int Kelly
C hair ,  S e n a te  L a b o r  an d  C o m m e rc e  C o m m it te e  
A ttn :  Josh

d£>
F R O M : T h e r e s a  L. B ann is te r  

Legislative C ounse l

Y ou have  re q u e s te d  a  sec tional sum m ary  o f  the  ab o v e -d e sc r ib ed  bill.

As a p re l im inary  m a t te r ,  no te  that a  sectional su m m a ry  o f  a  bill shou ld  not be  
co n s id e red  a n  au th o r i ta t iv e  in te rp re ta t io n  o f  the bill a n d  the bill itself is th e  bes t  
s ta te m e n t  o f  its con ten ts .

Section 1. C o n ta in s  a  new  c h a p te r  on  limited liability c o m p an ies .

Sec. 10.50.010 s ta tes  th a t  a lim ited  liability c o m pany  ("com pany")  m ay be o rg an iz ed  
for any lawful pu rpose .

Sec. 10.50.015 requ ires  a  c o m p a n y  to com ply  with e th e r  ap p lic ab le  laws.

Sec. 10.50.020 req u ires  a c o m p a n y  n a m e  to  con ta in  ce r ta in  w ords  o r  abbrev ia t ions .  
Allows the  n a m e  to  use the  n a m e  o f  a city, b o rough , o r  village b u t  n o t  to  co n ta in  
ce rta in  w o rd s  o r  to  o therw ise  imply th e  c o m p a n y  is a  m unicipality . P roh ib its  a  p e rs o n  
from  a d o p t in g  a n a m e  con ta in ing  "limited liability com pany"  un less  the  p e rs o n  is 
o rgan ized  u n d e r  this c h a p te r  o r  is reg is te red  as a fo re ign  lim ited  liability c o m p a n y  
u n d e r  this c h a p te r .

Sec. 10.50.025 req u ire s  a c o m p a n y  n a m e  to be d ist ingu ishab le  o n  the  r ec o rd s  o f  th e  
D e p a r tm e n t  o f  C o m m e rc e  an d  E c o n o m ic  D e v e lo p m e n t  ( "d e p a r tm e n t" )  from  c e r ta in  
o th e r  nam es .

Sec. 10.50.030 a u tho r izes  c e r ta in  pe rsons  to  rese rve  a c o m p a n y  n a m e .

£ T / 0 a J A l , / V / 4 L  V  5 V  *5



Senator Tim Kelly
March 22, 1994
Page 2

Sec. 10.50.040 a u th o r iz e s  the  ho ld e r  o f  a re se rved  n a m e  to t r a n s fe r  the  n a m e  to 
a n o th e r  p e rso n .  E s tab l ishes  how  the t ransfer  is accom plished .

Sec. J 0.50.045 req u ires  a  c o m p a n y  to m ain ta in  in this s ta te  a r e g is te re d  office a n d  a 
r eg is te red  a g e n t  fo r  the  service o f  process.

Sec. 10.50.050 e s tab l ishes  how  a  com pany  m ay change  its reg is te red  office o r  ag e n t  
a n d  how  an  ag e n t  m ay ch an g e  the  ag e n t’s address .

Sec. 10.50.055 e s tab l ishes  w h e n  a  change o f  a  reg is te red  office, a  reg is te red  a g e n t  o r  
the  a d d re s s  o f  a reg is te red  a g e n t  becom es effective.

Sec. 10.50.060 au th o r ize s  a reg is te red  agen t to  resign. Ind ica tes  how  th e  a g e n t  m ay  
resign a n d  w hen  the  res igna tion  becom es effective.

Sec. 10.50.065 a p p o in ts  the  com m iss ioner  o f  the  d e p a r tm e n t  u n d e r  ce r ta in  
c irc u m stan c e s  as the  a g e n t  o f  a com pany  for the  service o f  p rocess , no tice , o r  
d e m a n d .  E s tab l ishes  how  a p e rso n  may serve  the  com m iss io n er .  D irec ts  the  
c o m m iss io n e r  to k e e p  a rec o rd  o f  d ocum en ts  se rved  on  the  c o m m iss io n er .  S ta te s  
th a t  this sec tion  d o es  not affec t the  right to  serve p rocess , no tice , o r  d e m a n d  on  a 
c o m p a n y  in a n o th e r  m a n n e r  p e rm i t te d  by law.

Sec. 10.50.070 a u th o r ize s  on e  o r  m o re  persons  to o rgan ize  a co m p a n y .  E s tab l ishes  
the  p r o c e d u r e  for o rgan iza t ion .

Sec. 10.50.075 identif ies  w ha t  th e  articles o f  o rgan iza t ion  m u st  co n ta in ,  w hich m cludes  
ce rta in  in fo rm a t io n  a b o u t  any e lec tion  to con tinue  th e  c o m p a n y  until a c e r ta in  d a te  
o r  even t.

Sec. 10.50.080 d e te rm in e s  w h e n  a  c o m p a n y ’s o rgan iza t ion  is effective. P rov ides  th a t  
the  c o m p a n y 's  ex is tence  te rm in a te s  if its articles a re  n o n c o n fo rm in g  an d  not c u re d  
w ithin th e  specif ied  time.

Sec. 10.50.085 s ta te s  th a t  a  c o m p a n y ’s ex istence con tinues  until spec if ied  d a te  o r  
event,  e x cep t  u n d e r  ce r ta in  c ircum stances , if the  c o m p a n y  has m a d e  an  e lec tio n  to  
c o n tin u e  until th e  c e r ta in  d a te  o r  event an d  the  e lec tion  is s ta te d  in th e  a rt ic les  o f  
o rg an iza t io n .  Proh ib its  rev o ca tio n  of an  e lec tion  unless c e r ta in  specif ied  p e rso n s  
revoke  the  e lec tion . Allows a n  e lec tion  to expressly limit the  m e m b e rs h ip  t e r m in a ­
tions th a t  can  cause  dissolution.

Sec. 10.50.090 e s tab l ishes  th a t  articles  o f  o rgan iza t ion  th a t  a re  f i le -s tam p ed  a n d  
m a rk e d  with the  filing d a te  a r e  conclusive ev idence  th a t  the  c o m p a n y  is o rgan ized .

Sec. 10.50.035 establishes the procedure for reserving a company name.
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Sec. 10.50.100 authorizes a company to amend its articles at any time and indicates 
the procedure for doing so.

Sec. 10.50.105 authorizes a company to restate its articles and establishes the 
procedure for doing so.

Sec. 10.50.110 declares that the members of a company manage the company, unless 
an operating agreement names a manager for the company or the chapter provides 
otherwise. Declares that if an operating agreement authorizes a manager for the 
company, the manager has the exclusive power to manage the company to the extent 
of the authorization.

Sec. 10.50.115 requires over one-half of the members to approve before a manager 
is appointed, removed, or replaced, unless an operating agreement provides 
otherwise.

Sec. 10.50.120 allows a manager to be other than an individual or a company 
member, unless a company operating agreement provides otherwise.

Sec. 10.50.125 establishes how long a manager holds office.

Sec. 10.50.130 declares that a member who is not a manager of a company that is 
managed by a manager does not have a fiduciary duty of a manager to the company 
or to other members when acting solely as a member, unless an operating agreement 
provides otherwise.

Sec. 10.50.140 requires the members and the managers to account to the company 
and hold as trustee for the company certain identified benefits obtained without the 
described consent, unless an operating agreement provides otherwise.

Sec. 10.50.145 establishes what authorization is required for company affairs, 
depending on whether the company is managed by its members or by managers.

Sec. 10.50.155 indicates that a person may become a company member if the person 
acquires a company interest in certain ways.

Sec. 10.50.160 establishes when a person’s admission to membership in the company 
is effective.

Sec. 10.50.165 establishes the conditions for an assignee of a company interest to 
become a company member.

Sec. 10.50.170 establishes the rights, powers, and liabilities of an assignee who 
becomes a member.



Sec. 10.50.180 establishes that when an assignee of a member's entire membership 
interest becomes a member with respect to the assignor’s entire interest, the assigning 
member ceases to be a member, unless otherwise provided in an operating 
agreement.

Sec. 10.50.185 states that a person’s company membership terminates if the person 
withdraws voluntarily from the company. Authorizes a member to voluntarily 
terminate a company membership at any time, unless an operating agreement 
provides otherwise.

Sec. 10.50.190 establishes that, if a company has a definite term or undertaking, the 
voluntary withdrawal of a member before the end of the term or fhe accomplishment 
of the undertaking is a breach of the operating agreement, unless the operating 
agreement provides otherwise.

Sec. 10.50.195 establishes that a company can recover damages from a member who 
withdraws wrongfully. Authorizes the company to offset the damages against a 
distribution owed to the member and to pursue other remedies against the member.

Sec. 10.50.205 states that, except as otherwise provided in an operating agreement 
for the removal of a member, a person’s company membership terminates if the 
person assigns all of the membership interest and if a majority of the members who 
have not assigned their interests authorize the removal of the member.

Sec. 10.50.210 states that a person’s company membership terminates if the member 
dies or is declared incompetent by a court, unless otherwise provided in an operating 
agreement.

Sec. 10.50.215 states that the company membership held by a trust or trustee 
terminates when the trust terminates and that a company membership held by an 
estate terminates when the estate’s entire company interest is distributed by the 
estate, unless otherwise provided in writing in an operating agreement or by the 
written consent of all of the members.

Sec. 10.50.220 states that the company membership of a member that is a separate 
limited liability company terminates when the member dissolves and begins to wind 
up, unless otherwise provided in writing in an operating agreement or by the consent 
of all members. Also states that the membership of a corporate member terminates 
when the corporation is dissolved and 90 days elapse without reinstatement, unless 
otherwise provided in writing in an operating agreement or by the consent of all 
members.

Sec. 10.50.225 identifies other events that terminate a company membership.

Senator Tim Kelly
March 22. 1994
Page 4



Senator Tim Kelly 
March 22, 1994 
Page 5

Sec. 10.50.240 provides that secs. 10.50.185 - 10.50.225(a)-(b) don’t apply to the 
termination of a membership unless the member is also a company manager, if an 
election has been made to continue the company until a certain date or event.

Sec. 10.50.250 states that a company member is an agent of the company for the 
purpose of conducting the company’s affairs, except under certain circumstances, 
including where the articles name a manager for the company. If a manager is 
named, the manager is an agent of the company for the purpose of conducting its 
affairs, except in certain circumstances. Establishes when a member’s or manager’s 
act binds the company.

Sec. 10.50.255 states that an admission or representation by a company member 
about the company is evidence against the company, except in certain circumstances, 
including where the articles name a manager for the company. If a manager is 
named, an admission or representation by a manager is evidence against the company 
under certain circumstances, and the admission or representation by a member acting 
solely as a member is not evidence against the company.

Sec. 10.50.260 indicates when a company is charged with the knowledge of or a notice 
given to a member or manager.

Sec. 10.50.265 states that a company member is not liable, solely by reason of being 
a member, for a company liability.

Sec. 10.50.275 authorizes a company to issue company interests for property, services, 
or a piomissory note or other obligation to contribute property or services.

Sec. 10.50.280 states that a member’s promise to contribute property or services to 
the company is enforceable only if the promises is in a writing signed by the member. 
Makes the promise enforceable even if the member is unable to perform because of 
death, disability, or other reason, unless otherwise provided by an operating 
agreement. Requires a company member who has not made the inquired 
contribution of property or services to contribute cash equal to the shortfall. States 
that an assignor of a company interest remains liable for a contribution even if the 
assignee becomes a member with respect to the assigned interest, unless otherwise 
provided in an operating agreement.

Sec. 10.50.285 prohibits the compromise of a company member’s obligation to make 
a contribution, unless otherwise provided in an operating agreement.

Sec. 10.50.300 declares that, unless otherwise provided in writing in an operating 
agreement, members are to be repaid their contributions to capital and share equally  
in the assets of the company after liabilities are satisfied.



Sec. 10.50.305 requires interim distributions to members to be made according to an 
operating agreement, if an operating agreement provides for the distributions. The 
operating agreement may authorize different interim distributions for different classes 
of members.

Sec. 10.50.310 requires interim distributions to members to be equal, uniess an 
operating agreement provides for the distribution.

Sec. 10.50.315 indicates at what times a company member is entitled to an interim 
distribution.

Sec. 10.50.320 directs a company to distribute to a terminated member any 
distribution that the member was entitled to receive before the termination, except 
where the member is removed or the termination does not cause dissolution. In 
addition, directs the company to distribute to the terminating member the amount of 
the mtmber’s company interest. Establishes the amount of the interest if a company 
operating agreement does not establish the amount or how to calculate the amount. 
If an election has been made to continue the company until a certain date or event, 
the distribution provisions don’t apply unless the member is also a company manager.

Sec. 10.50.325 prohibits a member from demanding and receiving a distribution in 
other than cash, unless otherwise provided in an operating agreement. Prohibits a 
company from compelling a company member to accept assets in a form other than 
cash under certain circumstances.

Sec. 10.50.330 states that a company member entitled to receive a distribution 
becomes a creditor of the company and is entitled to all available creditor remedies.

Sec. 10.50.350 states that property transferred to or otherwise acquired by a company 
is the property of the company and not of the members individually. States that a 
company may acquire, hold, and convey property in the name of the company. States 
that when the company acquires an interest in real property the company holds the 
title and not the members individually.

Sec. 10.50.355 indicates how a company’s property may be transferred, depending on 
whose name the property is held in and whether the company has a manager.

Sec. 10.50.360 authorizes a company to recover its transferred property if the 
company proves certain facts, unless certain circumstances exist.

Sec. 10.50.365 authorizes, under certain circumstances, the transfer, free of company 
or member claims, of company property held in the name of a person other than the 
company.
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Sec, 10.50.370 states that a company interest is personal property.

Sec. 10.50.375 authorizes the assignment of a company interest. States that an 
assignment entitles the assignee to receive, to the extent assigned, only the 
distributions to which the assignor is entitled. States that an assignment does not 
dissolve the company or entitle the assignee to participate in the management and 
affairs of the company, to become a member, or to exercise member rights. The 
assignor continues to be a member unless the assignee becomes a member with 
respect to the interest. Allows a written operating agreement to vary the terms of 
the secuon. States that certain activities of a member do not amount to assignments 
and do not terminate the membership or the rights and powers of the member, 
unless otherwise provided in an operating agreement.

Sec. 10.50.380 authorizes a court fo charge a member's company interest for payment 
of a judgment creditor against the member. Indicates the effect of the charge.

Sec. 10.50.385 states that in the case of a member’s death or incompetency the 
member’s legal representative has the rights of an assignee of the member’s company 
interest.

Sec. 10.50.390 states that if a member (not an individual) terminates or is dissolved, 
the member’s legal representative or successor has the rights of an assignee of the 
member's interest.

Sec. 10.50.400 identifies the events that dissolve a company and require winding up 
of its affairs.

Sec. 10.50.405 authorizes the superior court to order a company’s dissolution under 
certain circumstances.

Sec. 10.50.410 indicates who may wind up a company’s affairs, unless otherwise 
provided in an operating agreement.

Sec. 10.50.415 identifies the acts that a person winding up a company’s affairs may 
perform.

Sec. 10.50.420 establishes when, how, and under what circumstances a member or 
manager can bind a company that is dissolved and winding up its affairs.

Sec. 10.50.425 establishes the manner and priority for the distribution of a company’s 
assets upon its winding up.

Sec. 10.50.430 allows a company to file articles of dissolution with the department 
after it dissolves. Describes what the articles must state.



Sec. 10.50.435 establishes how a company after its dissolution may dispose of the 
known claims against it. Declares under what conditions a known claim against the 
company is barred.

Sec. 10.50.440 establishes how a company after its dissolution may dispose of 
unknown claims against it. Declares that unknown claims are barred unless the 
claimant takes certain action within three years after the later of certain events. 
Authorizes the claimant to enforce a claim against the company’s undistributed assets 
or against company members under certain circumstances; limits a member’s total 
liability.

Sec. 10.50.500 authorizes a company to merge or consolidate with or into a domestic 
or foreign limited liability company, subject to the law applicable to the other 
company and unless otherwise provided in an operating agreement.

Sec. 10.50.505 authorizes the rights of, or interests in, a party to a merger or 
consolidation to be exchanged for or converted into cash, property, obligations, rights 
or other interests of. or interests in, the surviving or resulting company.

Sec. 10.50.510 establishes what member or other approval is required before a 
company may approve a proposed merger or consolidation. Authorizes a party to 
a merger or consolidation to abandon the merger or consolidation as provided in the 
merger or consolidation agreement.

Sec. 10.50.515 requires the company surviving or resulting from a merger or 
consolidation under this chapter to file articles of merger or consolidation with the 
department. The articles must be signed by each company that is a party to the 
merger or consolidation.

Sec. 10.50.520 describes what the articles of merger or consolidation must state.

Sec. 10.50.525 requires articles of merger or consolidation to be signed by a company 
that is a party to the merger or consolidation.

Sec. 10.50.530 states that articles of merger or consolidation constitute articles of 
dissolution for a company that is not the surviving or resulting company in a merger 
or consolidation.

Sec. 10.50.535 indicates when a merger or consolidation takes effect.

Sec. 10.50.540 states that a merger or consolidation agreement may amend a 
company’s operating agreement or adopt a new operating agreement for the 
company, if the company is the surviving or resulting company in a merger or 
consolidation. Authorizes an approved merger or consolidation agreement to provide
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that a company’s operating agreement will be the operating agreement of the 
company that is the surviving or resulting company. States when an amendment to 
an operating agreement or the adoption of a new operating agreement under this 
section is effective. States that this section does not limit the accomplishment of a 
merger or other matter covered by the section by other means allowed under an 
operating agreement, another agreement, or another law.

Sec. 10.50.545 describes the general effects of merger or consolidation. These include 
the termination of companies that are not the surviving or resulting companies and 
the transfer of the applicable rights, privileges, immunities, powers, franchises, 
restrictions, disabilities, and duties of the participating companies to the surviving or 
resulting company.

Sec. 10.50.550 describes the effects of merger or consolidation on the property of the 
participating companies.

Sec, 10.50.555 describes the effect of merger or consolidation on the liabilities of the 
participating companies.

Sec. 10 50.560 declares that creditor rights and liens on the property of a company 
that is a party to a merger or consolidation are not impaired by the merger or 
consolidation.

Sec. 10.50.565 states that upon a merger or consolidation a company’s interests that 
are to be converted or exchanged into other property under the merger or 
consolidation agreement are converted as provided by the merger or consolidation 
agreement. States that the fori rer holders of interests so converted have the rights 
provided in the merger or consolidation agreement or otherwise provided by law.

Sec. 10.50.590 defines "limited liability company" for sec .500 - 10.50.590.

Sec. 10.50.600 states that, subject to this state’s constitution, a foreign contpa iy’s 
organization, internal affairs, and the liability and authority of its managers and 
members are governed by the law )f the jurisdiction where the company is organized. 
Prohibits the department from denying registration to a foreign company because of 
differences between the law of this state and the jurisdiction where the foreign 
company is organized.

Sec. 10.50.605 requires a foreign company to register with the department before 
conducting affairs in this state. The foreign company is required to deliver an 
application for registration to the department.

Sec. 10.50.610 requires the registration application to be signed by a person who is 
authorized to sign by the law of the jurisdiction where the company was organized.
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Sec. 10.50.620 prohibits the department from filing the registration of a foreign 
company unless the company name satisfies certain requirements.

Sec. 10.50.625 authorizes a foreign company to amend its registration by filing articles 
of amendment with the department.

Sec. 10.50.630 establishes what the articles of amendment must state. Authorizes the 
amendment of the application in any way as long as the amended application only 
contains provisions that are otherwise allowed by this chapter to be contained in an 
application for registration at the time of the amendment.

Sec. 10.50.635 requires a foreign company to maintain an agent in this state for the 
service of process. Indicates which persons qualify to be an agent.

Sec. 10.50.640 establishes the procedure for changing a foreign company's registered 
agent or the agent’s address.

Sec. 10.50.645 provides guidelines for when the change of registered agent or agent 
address for a foreign company becomes effective.

Sec. 10.50.650 describes how a registered agent of a foreign company may resign as 
the registered agent. Requires the department to mail a copy of the resignation to 
the company. Indicates when the resignation becomes effective.

Sec. 10.50.655 authorizes a foreign company to cancel its registration by filing an 
application for cancellation with the department.

Sec. 10.50.660 describes what an application for cancellation must state.

Sec. 10.50.665 describes the form, manner, and execution of an application for 
cancellation of the registration of a foreign company.

Sec. 10.50.670 states that the cancellation of a registration does not terminate the 
authority of the department to accept service of process on the foreign company with 
respect to causes of action arising out of the company’s conduct of affairs in this 
state.

Sec. 10.50.675 prohibits an unregistered foreign company conducting affairs in this 
state from maintaining a action or other proceeding in a court of this state until it has 
registered. States that the failure to register does not impair the validity of the 
company’s contracts or acts, affect the rights of another party to a company contract

Sec. 10.50.615 describes what the registration application must state.



to maintain an action or other proceeding on the contract, or prevent the company 
from defending an action or other proceeding in a court of this state.

Sec. I0.50.6S0 states that a foreign company that conducts affairs in the state without 
being registered appoints the department as its agent for service of process with 
respect to a cause of action arising out of conducting affairs in this state.

Sec. 10.50.685 provides for service on the commissioner in the manner provided 
under sec. 10.50.065(b) and under certain circumstances. Requires the commissioner 
to keep a record of tiie processes, notices, and demands served on the commissioner. 
States that this section does not affect the right to make service in another manner 
permitted by 'aw.

Sec. 10.50.690 states that a foreign company conducting affairs in this state without 
registration is liable to the department for certain fees and penalties.

Sec. 10.50.700 states that a foreign company that conducts affairs in this state without 
registration is subject to a civil penalty and authorizes the attorney general to recover 
the penalty.

Sec. 10.50.710 authorizes a court, under certain circumstances, to issue an injunction 
against a foreign company conducting affairs in the state in violation of this chapter. 
Indicates how long the injunction may continue.

Sec. 10.50.715 states that a member or manager of a foreign company is not liable 
for the debts and obligations of the company solely because the company conducts 
affairs in this state without registration.

Sec. 10.50.720 lists the transactions that do not constitute conducting affairs for a 
foreign company in this state.

Sec. 10.50.730 authorizes a court action to be brought by or against the company in 
the name of the company.

Sec. 10.50.735 prohibits a person from bringing a court action on behalf of a company 
in the name of the company unless the requirements of the section are met. Sets out 
these requirements.

Sec. 10.50.740 prohibits a company from asserting the lack of authority of a company 
member or manager to bring court action m behalf of a company as a defense to the 
action or as a basis for bringing a subsequent action on the same cause of action.

Sec. 10.50.800 declares that, unless an operating agreement provides otherwise, a 
company member or manager is not liable to the company or the company members
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for damages or other relief for an act or a failure to act on behalf of the company 
unless the act or failure to act amounts to gross negligence or wilful misconduct. 
Provides that an operating agreement may limit or eliminate the personal liability of 
a company member or manager for breaches of duty under secs. 10.50.130 - 
10.50.140 or subsec. (a).

Sec. 10.50.805 authorizes a company to use an operating agreement to authorize the 
company to indemnify a company member or manager for judgments, settlements, 
penalties, fines, or expenses incurred by the person under certain circumstances.

Sec. 10.50.810 states that a company member is not a proper party to a proceeding 
by or against the company just for being a member, except in certain circumstances.

Sec. 10.50.820 states that a company operating agreement may authorize a company 
to issue a certificate as evidence of a company interest and to authorize and provide 
for the assignment or transfer of the interest represented by the ce:tificate.

Sec. 10.50.830 establishes how a document is to be delivered to or filed with the 
department.

Sec. 10.50.840 establishes the department’s procedure and criteria for filing 
documents. Prohibits the department from filing a document if the section’s 
requirements are not met.

Sec. 10.50.850 establishes who is to sign documents filed with the department and 
how the documents are to be signed. Authorizes a person to sign as an attorney-in- 
fact.

Sec. 10.50.855 establishes a procedure for obtaining a court order to direct the 
department to file certain documents.

Sec. 10.50.860 directs the department to charge fees for filing and other services it 
provides under the chapter.

Sec. 10.50.870 requires a company, unless otherwise provided in writing in an 
operating agreement, to maintain certain described records at its principal place of 
business.

Sec. 10.50.875 authorizes a company member to inspect and copy the company’s 
records under certain conditions.

Sec. 10.50.880 requires certain persons to disclose to a member under certain 
circumstances true and full information of all matters that affect the members of a 
company.
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Sec. 10.50.890 states that a company’s failure to maintain a required record or 
information does not make a member or manager liable for the company’s 
obligations.

Sec. 10.50.900 authorizes the department to adopt regulations to implement the 
chapter, in addition to any regulations 'he department is required to adopt under this 
chapter.

Sec. 10.50.910 authorizes a company organized and existing under this chapter to 
conduct its affairs and exercise the powers granted by this chapter in another 
jurisdiction, subject to the laws of that jurisdiction.

Sec. 10.50.920 declares the chapter's support of the principle of freedom of contract 
and enforceability of operating agreements. States that the rule that statutes in 
derogation of the common law are to be strictly construed does not apply to the 
chapter.

Sec. 10.50.990 defines terms for the new chapter.

Sec. 10.50.995 gives the new chapter a short title.

Section 2. Amends the for-profit corporations code to prevent that code from 
prohibiting a limited liability company from using "limited" in its name.

Section 3. Describes how a section of the new chapter amends the Alaska Rules of 
Civil Procedure.

Section 4. Makes the Act effective January 1, 1995.

If I may be of further assistance, please advise.

TLBdmb
94-096.1mb
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9 5 T H  S T O R Y  of L e v e l  3 p r i n t e d  i n  F U L L  f o r m a t .

C o p y r i g h t  1953 T h e  N e w  'Fork T i m e s  C o m p a n y

T h e  M e w  Y o r k  T i m e s

J u n e  19, 1993, S a t u r d a y ,  L a t e  E d i t i o n  - F i n a l

S E C T I O N :  S e c t i o n  1; P a g e  34; C o l u m n  1; F i n a n c i a l  D e s k ;  Y o u r  M o n e y  

P a g e

L E N G T H :  57 5  w o r d s  

H E A D L I N E :  T A X E S ;

T h e  M a n y  A d v a n t a g e s  O f  a H v b r i d  C o m p a n y

B Y L I N E :  B y  J a n  M. R o s e n

B O D Y

N E W  Y O R K  a n d  N e w  J e r s e y  a r e  e x p e c t e d  to e n a c t  l e g i s l a t i o n  s o o n  a l l o w i n g

p r i v a t e l y  o w n e d  b u s i n e s s e s  a n d  p a r t n e r s h i p s  to o r g a n i z e  as l i m i t e d  l i a b i l i t y

c o m p a n i e s ,  w h i c h  c o m b i n e  th e  t a x  a d v a n t a g e s  o f  a p a r t n e r s h i p  w i t h  t h e  l e g a l  

p r o t e c t i o n  of i n c o r p o r a t i o n .

C a l i f o r n i a  a n d  a d o z e n  o t h e r  s t a t e s  a r e  c o n s i d e r i n g  s i m i l a r  p r o p o s a l s ,  a n d  31 

s t a t e s  a l r e a d y  r e c o g n i z e  l i m i t e d  l i a b i l i t y  c o m p a n i e s  -- s o  n a m e d  b e c a u s e  

l i a b i l i t y  f o r  s u c h  t h i n g s  as l e g a l  j u d g m e n t s  a g a i n s t  a c o m p a n y  o r  b a n k r u p t c y  a r e  

l i m i t e d  to t h e  e n t i t y ' s  a s s e t s  l i k e  a c o r p o r a t i o n .  T h e s e  b u s i n e s s e s  d o  n o t  p u t  

t h e i r  e w e r s 1 p e r s o n a l  a s s e t s  a t  r i s k  b e y o n d  t h e i r  o r i g i n a l  i n v e s t m e n t .

" I t ' s  t h e  w a v e  of  t h e  f u t u r e ;  it p r o v i d e s  m o r e  f l e x i b i l i t y  w i t h  p r o t e c t i o n  

f r o m  l i a b i l i t y , " s a i d  A s s e m b l y w o m a n  H a r r i e t  D e r m a n ,  R e p u b l i c a n  o f  M e t u c h e n ,  w h o  

is s p o n s o r i n g  t h e  m e a s u r e  in N e w  J e r s e y  a n d  e x p e c t s  p a s s a g e  t h i s  m o n t h .

A c c o u n t i n g  firm s ,  f o r  e x a m p l e ,  a r e  e a g e r  to  a v o i d  a r e p e a t  o f  " the f i a s c o  

w h e n  L a v e n t n o l  & H o r w a t h  w e n t  u n d e r , "  a n d  p a r t n e r s  w e r e  p e r s o n a l l y  l i a b l e  f or 

m i l l i o n s  o f  d o l l a r s  o w e d  b y  the p a r t n e r s h i p ,  s h e  said. T h a t  b a n k r u p t c y ,  w h i c h  

l e d  to a s n a r l  o f  l i t i g a t i o n ,  c a u s e d  s o m e  m a n a g e r s  of  o c h e r  f i r m s  to v o i c e  

d o u b t s  a b o u t  a c c e p t i n g  p a r t n e r s h i p s ,  if o f f e r e d ,

K e n n e t h  J. N o r c r o s s ,  a p a r t n e r  in P i t n e y ,  H a r d i n ,  K i p p  & S z u c n  in  M o r r i s t o v m ,  

N . J . ,  s a i d  t h a t  l i m i t e d  l i a b i l i t y  c o m p a n i e s  c o u l d  b e  u s e f u l  f o r  " e v e r y t h i n g  

f r o m  n e w  v e n t u r e s  at A . T . &  T. d o w n  to  t he c o r n e r  d e l i . "

W i t h  p a r t n e r s h i p s ,  i n c o m e  a n d  l o s s e s  f l o w  d i r e c t l y  to t h e  p a r t n e r s ,  a v o i d i n g  

c o r p o r a t e  t a x a t i o n ,  b u t  p a r t n e r s '  p e r s o n a l  a s s e t s  c a n  b e  at r i s k  f o r  t h e i r  

f i r m ' s  l i a b i l i t i e s .

T o  p r o t e c t  t h e m s e l v e s  f r o m  l i a b i l i t y ,  b u s i n e s s  o w n e r s  c a n  i n c o r p o r a t e .  B u t  t h e y  

w i l l  f a c e  F e d e r a l  c o r p o r a t e  t a x a t i o n  u n l e s s  t h e  b u s i n e s s  m e e t s  th e  r i g o r o u s  

r e q u i r e m e n t s  f o r  a n  5 c o r p o r a t i o n :  n o  m o r e  t h a n  35 p a r t n e r s ,  n o  f o r e i g n  p a r t n e r s  

a n d  o n l y  o n e  c l a s s  o f  s t o c k .

F a m i l y  b u s i n e s s e s  o f t e n  w a n t  t w o  c l a s s e s  o f  s t o c k ,  v o t i n g  s h a r e s  f o r  t h e  

f a m i l y  m e m b e r s  a c t i v e  in  t h e  b u s i n e s s  a n d  n o n v o t i n g  f o r  t h o s e  w h o  a r e  n o t .  Thus, 

t h e y  a r e  p r e c l u d e d  f r o m  a S c o r p o r a t i o n ,  b u t  t h e y  c o u l d  s e t  u p  a l i m i t e d  

l i a b i l i t y  c o m p a n y .
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T h e  h e w  Y o r k  T im e s ,  J u n e . 9 9 3

Most: e x i s t i n g  c o r p o r a t i o n s  a r e  n o t  l i k e l y  t o - w a n t  to  c o n v e r t ,  Mr. M o r c r o s s  

s a i d ,  b e c a u s e  t h e y  w o u l d  f a c e  " a n  e x i t  tax" f or d i s s o l v i n g  t h e i r  c u r r e n t  

i n c o r p o r a t i o n .

H e  p r e d i c t s ,  h o w e v e r ,  t h a t  w h e n  th e  l e g i s l a t i o n  p a s s e s  in  M e w  Y o rk, M e w  

J e r s e y  a n d  C a l i f o r n i a  -- all i m p o r t a n t  s t a t e s  for b u s i n e s s  -- t h e r e  w i l l  b e  a 

r u s h  t o  a d o p t  t h e  n e w  form, w h i c h  is a l r e a d y  p e r m i t t e d  in  e t h e r  b i g  b u s i n e s s  

s t a t e s ,  i n c l u d i n g  I l l i n o i s ,  T e x a s ,  F l o r i d a  a n d  D e l a w a r e .

B r i a n  L. S c h o r r ,  a p a r t n e r  in  Paul, W e i s s ,  R i f k i n d ,  W h a r t o n  & G a r r i s o n ,  a n d  

c o - c h a i r m a n  o f  a d r a f t i n g  c o m m i t t e e  fo r  the m e a s u r e  p e n d i n g  in  A l b a n y ,  s a i d ,  "I 

t h i n k  it h a s  b r o a d  a p p l i c a t i o n  in rea l  e s t a t e ,  j o i n t  v e n t u r e s ,  t h e a t r i c a l  

i n v e s t m e n t s ,  h i g h  t e c h n o l o g y  a n d  v e n t u r e  c a p i t a l , "  as v/ell as o i l  a n d  gas, 

r e p l a c i n g  b o t h  a c t i v e l y  m a n a g e d  p a r t n e r s h i p s  a n d  p a s s i v e  i n v e s t m e n t  

D a r t n e r s h i p s . H o w e v e r ,  a t t e n t i o n  s h o u l d  be  g i v e n  t h e  s t a t e  t a x  t r e a t m e n t  of  

l i m i t e d  l i a b i l i t y  c o m p a n i e s ,  Mr. S c h o r r  said.

T h e  m e a s u r e s  p e n d i n g  in M e w  Y o r k  a n d  M e w  J e r s e y ,  l i k e  t h e  o n e  r e c e n t l y  

a d o p t e d  i n  D e l a w a r e ,  a r e  f l e x i b l e ,  a l l o w i n g  b u s i n e s s e s  to t a i l o r  t h e i r  l i m i t e d  

l i a b i l i t y  c o m p a n i e s  f o r  t h e i r  o w n  p u r p o s e s ,  Mr. S c h o r r  p o i n t e d  cut .  B u t  to 

q u a l i f y  f o r  t h e  s a m e  t a x  b r e a k s  as p a r t n e r s h i p s ,  he  c a u t i o n e d ,  t he l i m i t e d  

l i a b i l i t y  c o m p a n i e s  m u s t  c o m p l y  w i t h  I n t e r n a l  R e v e n u e  S e r v i c e  r e q u i r e m e n t s .

S U B J E C T :  C O R P O R A T I O N S ;  P A R T N E R S H I P S

N A M E :  R O S E N ,  J A N  M

G E O G R A P H I C :  N E W  Y O R K  S T A T E ;  N E W  J E R S E Y
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P a r t n e r s h i p ,  C o r p o r a t i o n  A r e n ’ t  O n l y  W a y s  t o  S t a r t  O u t
Forming as a Limited Liability Company Offers Best of Both Worlds

ByJOTREYA.TANNtVBAUM 
Staff ft tporltrofTnr. WAU.Smr.f7TjuunHnL
Robert II. Kane's start-up enterprise Is 

a mouthful: Octagon Communications 
lim ited Liability Co.

The name doesn't exactly have a ring to 
II. It's rather awkward on slatlonery and 
business cards. It even (alls lo convey the 
company's Intended business: Investments 
In rural cellular-telephone companies.

But loud and clear, the name conveys 
something else: a new form o( ownership 
that Mr. Kane and his seven partners ex­
pect will serve them well, Their entcr- 
p rtse-to be based In Denver-ls neither a 
traditional partnership nor a Irad llloral 
corporation. Rather, under Colorado law. It 
Is a "lim iied liability company." or LLC. 
C row ing Interest 

Mr. Kane and his partners expect to en­
joy the best o( both worlds: Ihe tax advan­
tages ol a partnership and ihe legal sale- 
guards o( a corporation. Yet they (ace 
none of the drawbacks asso.laled wtlh 
(ormlng a so-called subchapier-S corpora­
tion. which also Is taxed much like a part­
nership. For example, S corporations can't 
have corporate shareholders, but LLCs 
can. “ If some corporation ever wants to of­
fer me Jllllons of dollars (or my Interest. 
I'll be 3ble to sell It." Mr. Kane says.

Not yet worth jllllons. Octagon doesn't 
even have an office. Bui II Is In Ihe fore­
front of a movement toward the LLC as a 
form of ownership for small U.S. busi­
nesses and joint ventures. "Interest in ihe 
LLC concept Is growing remarkably last." 
says John R . Maxfield. a Denver lawyer 
who helped write the LLC law there.

Fast, anyway, by the slow-paced stan­
dards of lawmaklng.-In 1977, Wyoming be­
came Ihe first state to authorize LLC s.. ■ 
it look until 1983 for ihe Infernal Revenue 
Service lo confirm that ihe new Wyoming 
entitles would be ireated as parlnershlps 
for federal lax purposes.

To dale, only live other sfates-Colo- 
rado, Florida, Kansas. Virginia and, most 
recently. Utah-have followed Wyoming In 
authorizing their own LLCs, according lo 
an American Bar Association survey. But 
lawyers In many other states report grow­
ing Interest because ol (he IRS ruling. Two 
ABA panels arc studying Ihe topic, as Is 
the National Conference of Commissioners 
on Uniform Stale Laws, a group allied wiih 
the ABA. Meantime, moves are afoot lo in­
troduce LLC staiuies In Arizona, Illinois. 
Maryland, Michigan, Nevada. Ohio. Okla­
homa 3nd Texas, ihe ABA survey found.

"I'm  slunnid by Ihe amount of excite­
ment generated by these entities." S3;s 
Barbara C. -Spudls, a Chicago attorney a.id 
the head of one ABA panel on LLCs. 
Flexibility of a Partnership

One appeal of LLCs Is that, as »dlh 
partnerships; any Income flows through 
untaxed to the Individual owners. Such 
owners don't avo,d i>ersonal taxes, but 
they do avoid corporate laxes. Regular 
corporations (ace higter maximum laxes 
In the first place. And If Ihe corporaiions 
pay dividends, owners are (axed again.

Of course. S corporations avoid double 
laxatlon-but they dor.'t enjoy all the ad­
vantages of partnerships when It comes to 
juggling Income and deductions. For ex­
ample. Ihe 207t-owner of an S corporation

normally must pay taxes on 2095 of any In­
come. By contrast, partnership members 
are (ree lo divvy up any Income and tax 
liability as they see lit. Thus, equal pan­
ne s might change the allocations of profit 
or loss year lo vear to (11 their Individual 
lax needs. LLCs offer the same freedom.

Wiih LLCs. as with regular corpora­
iions, only (he company's assets, and not 
Ihe owners' personal assets, are at nsk In 
business-related lawsuits. In partnerships, 
so-called limited partners enjoy such pro­
tection. but general partners don't. And 
limllcd partners face restrictions on how 
active they can be In Ihe business. LLCs 
are designed lo protect all partners while 
Imposing no limits on their activity.

Not surprisingly, lawyers in a few 
slates say LLCs are an easy sell. Since 
Colorado's LLC slaluie went Into effect in 
April 1990. 250 LLCs have been organized 
there, an official says. Forming an LLC 
usually costs SI.OOQ lo 55,000 In attorney 
and filing lees, depending on complexity, 
says Mr. Maxfield. Ihe Denver lawyer.

But some siale programs have draw­
backs. Florida LLCs are exempt from fed­
eral corporate (axes but subject (o Ihe 
stale's 5.555 corporate-lncome lax.. Since 
Florida has no personal Income lax affect­
ing partnership Income, "that 5.57t Is 
enough to scare people o ff," says Jose M. 
Sarlego, a Miami lawyer.

Moreover, Ihe IRS has yel to give Its 
Imprimatur to any slate LLC program ex­
cept Wyoming's, though a few LLCs else­
where have gotten favorable private-leiter 
rulings. And lawyers say it's unclear how

enterprises treated as LLCs In (heir home 
stales will be treated In states without LLC 
laws. Of the states without LLCs. Indiana 
alone explicitly recognizes LLCs organized 
elsewhere. "There has been no litigation 
on LLCs," says Robert R. KeaUng-e, a Col­
orado lawyer who heads the other ABA 
panel on LLCs. "And nobody wants to be 
(he lest case."Benefit for Foreigners

Sllll, proponents say the LLC raises lit­
tle risk lor enterprises operallng only In 
(heir home slate or outside ihe U.S. And 
It's Ideal for foreign Investors-normally 
barred from S corporations.

LLCs don'i limit ihe number or type 
ol owners, as S corporations do. except for 
a iwo-owner minimum. But because ol 
other restrictions, only closely held enter­
prises are suited lo be LLCs. For example, 
if any owner leaves, ihe others must all 
formally agree lo keep the enterprise go­
ing. " I f  you have 200 members. It's hard lo 
gel everybody lo sign off on anything," 
Mr, Kealinge says.
' But even closely held companies face 

uncertainties on a number of (echnlcai and 
procedural Issues, such as whether the 
conversion of a partnership Into an LLC 
amounis lo a 'Termination" under lax law, 
which might Increase tax liability. IRS rul­
ings are s llll awaited. In the meantime, 
warns Ms. Spudis, ihe Chicago lawyer, 
many LLC investors are entering un­
charted territory.



By Thomas Earl Geu

Gaininc 

Momentum
T "  he limited liability company 

(LLC), a unique and relatively 
new form of unincorporated 

business organization, is available by 
statute in 24 states and is being con­
sidered to some extent in almost 
every other jurisdiction. An LLC is 
a hybrid form of business created 
by combining the organizational 
and tax attributes of partnerships 
and corporations in a unique mix.

In many respects tire LLC resem­
bles its organizational cousin, the 
limited partnership, because it 
may qualify for partnership "flow 
through" federal income taxation 
while retaining limited liability for 
its members. Unlike a limited partner­
ship, however, an LLC is not required 
to have a general partner with "unlim­
ited" liability. In that regard the LLC 
more closely resembles the S corpora­
tion, which also approximates the 
"flow through" income taxation. 
Conceptually, therefore, the LLC may 
be analogized under existing law to 
a combination entity consisting of a 
limited partnership with an S cor­
poration general partner. The LLC, 
however, carries much less tax 
and organizational baggage and 
complexity than a combination entity.
In short, the LLC seems to be an 
efficient and flexible form of business 
that allows its members both limited 
liability and partnership federal 
income tax treatment.

Origins: The L im itada  M odel

LLCs are also similar, and owe 
their origin, to other types of recog­
nized business organizations. For 
example, the legislative history of 
the seminal 1977 Wyoming LLC act 
expressly compared the LLC to the 
partnership association adopted in 
Pennsylvania in 1874, in Michigan in 
1877 and in several other states. The 
LLC is also similar to "limitada," a 
Latin American business form that in 
turn is similar to the German GmbH.

Partnership associations largely 
became extinct as viable business 
entities because they generally placed 
a cap on the maximum number of 
members; suffered from the lack of 
widespread availability of enabling 
or registration provisions to facilitate 
interstate business; and, after the 
advent of the federal income tax, suf­
fered from uncertain tax treatment.

The limitada, by contrast, was 
viable in foreign jurisdictions when 
Wyoming adopted its LLC act in 1977; 
and its viability continues today. Tire 
attributes of tire limitada generally 
include management by an "adminis­
trator"; limited liability; and continu­
ous life for at least 20 years without 
limitation by death, separation or 
dissociation of its members.

Tire limitada was, in fact, the 
genesis for the original Wyoming 
legislation, which was prompted by 
the request of an oil company to make

the benefits of tire limitada available 
in this country. The limitada was also 
important in Florida's enactment of 
the second LLC act. The Horida leg­
islative committee examining the act 
heard testimony that the LLC would 
encourage international investment 
from Central and South America by 
giving investors from that region a 
familiar investment vehicle in the 
United States. Thus the LLC, at 
least in a sense, evolved from the 
old partnership association in the 
United States, and its development 
was encouraged by the success of 
limitadas and similar organizations 
in tire western hemisphere and in 
other civil law nations such as France, 
Germany, Greece and Saudi Arabia.

Neither Wyoming nor Florida 
LLCs were immediately popular with 
business planners. Only two Florida 
LLCs were formed in the first year 
after enactment of enabling legisla­
tion. Wyoming LLCs formed at an 
average rate of only three a year 
between 1978 and 1988. In 1988, how­
ever, the IRS issued Rev. Rul. 88-76, 
which classified a Wyoming LLC as a 
partnership for federal tax purposes. 
Since the issuance of Rev. Rul. 88-76, 
neither the IRS nor state legislatures 
have looked back. Two states adopted 
LLC acts in 1990, four in 1991,10 in 
1992, and legislation has been intro­
duced in more than 20 states in 1993. 
The increase in the number of states
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t h e  o l d  p a r t n e r s h i p  a s s o c i a t i o n  in t h e  U n i t e d  

S t a t e s ,  a n d  its  d e v e l o p m e n t  w a s  e n c o u r a g e d  

b y  t h e  s u c c e s s  o f  l im i ta d a s  a n d  s im i la r  

o r g a n i z a t i o n s  in t h e  w e s t e r n  h e m i s p h e r e  
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G e r m a n y  G r e e c e  a n d  S a u d i  A r a b ia ."

adopting LLC  legislation led the 
National Conference o f Commission­
ers on U n ifo rm  State Laws (NCCUSL) 
to appo in t a committee to dra ft a un i­
form  LLC law, w h ich  could be 
approved as early as August 1994.

Federal Income Tax 
Classification

One w ay to understand the LLC 
is to look at the criteria that d istin ­
guish an organization taxed as a part­
nership from  an organization taxed 
as a corporation (an "association" in 
tax classification parlance). In addition 
to an aid in  understanding the LLC, 
tax classification is a critical factor in 
entity choice.

The p rim ary source for determin­
ing whether a business organization 
w ill be taxed as i  partnership or a 
corporation is Treas. Reg. § 301.7701, 
w hich lists six basic characteristics 
usually found in corporations: (1) asso­
ciates (members), (2) an objective to 
carry on business and to d ivide the 
gains therefrom, (3) continuity of life, 
(4) centralized management, (5) liabil­
ity for debts U nited to corporate 
property and (6) free transferability of 
interests. The first tw o "m ajor charac­
teristics" are common to both partner­
ships and corporations and are ignored 
in distinguishing the two entities.

To be classified as a corporation 
for federal income tax purposes, an 
organization m ust have at least three 
of the last four characteristics. To be 
classified as a partnership, therefore

the LLC m ust fail at least tw o o f the 
fou r tests fo r corporations.

• Continuity of life. A n organiza­
tion lacks continu ity of life, according 
to Treas. Reg. § 301.7701-2(b), i f  the 
death, insanity, retirement, resigna­
tion or expulsion o f any member o f
a general partnership, or of the gen­
eral partner o f a lim ited partnership, 
causes a dissolution. The fact that 
the rem aining members may agree 
to continue the partnership does not 
necessarily mean that the organization 
possesses continu ity o f life. The conti­
n u ity  o f life standard was applied to 
a W yom ing LLC in  Rev. Rul. 88-76 
and the IRS ruled that the LLC lacked 
continu ity o f life.

The W yom ing LLC statute p rovid ­
ed that the LLC dissolved at the death, 
retirement, resignation, bankruptcy, 
expulsion, dissolution or any other 
event term inating a member's mem­
bership unless nil remaining members 
consented to continue the business 
under a right to do so stated in the 
organizational documents. N ew ly p ro­
posed tax regulations, however, w ould 
allow a majority (rather than all) o f the 
remaining general o r lim ited partners 
in  a lim ited partnership to continue 
business after a dissolution event 
invo lv ing a general partner w ithout 
that organization being deemed to 
have continuity o f life. Presumably the 
same rule w ould  apply to an LLC clas­
sified as a partnership for tax purposes.

• Free transferability of interests. 
Federal regulations provide that free 
transferability o f interests exists if

substantially all o f the complete inter­
ests in  the partnership, includ ing 
governance and economic rights, can 
be transferred "w ith o u t the consent 
o f other members." The regulatory 
language does not require all other 
members to consent to the transfer. As 
a result the IRS in form ally has ruled in 
PLR 9210019 that a Texas LLC requir­
ing only the m ajority vote o f the other 
members to transfer a "complete inter­
est" lacked free transferability.

• Centralized management. Cen­
tralized management exists if  a group 
that does not include all members 
has the exclusive authority  to make 
management decisions on behalf of 
all members. The W yom ing LLC in 
Rev. Rul. 88-76 vested management 
in three of 25 members. Therefore 
the IRS ruled that the LLC had cen­
tralized management.

Recent LLC rulings help to define 
the parameters o f centralized manage­
ment. In Rev. Rul. 93-6 (Colorado), the 
IRS ruled that centralized manage­
ment existed in  a five member LLC, 
where a ll five members were elected 
m anages. 'The IRS reasoned that the 
act vested management authority in 
managers rather than members and, 
thus, that membership alone d id  not 
perm it management authority. There­
fore, the five "managers" constituted 
centralized management even though 
the "managers" were also the only 
members o f the LLC. Further, in Rev. 
Rul. 93-5 (V irginia) the IRS stated that 
centralized management could result 
from  the use o f various techniques
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that concentrate pow er in fewer than 
all members. The ru ling  identified the 
use o f proxies as among the several 
techniques that can result in central­
ized management.

• L im ited  lia b ility . A lm ost bv 
defin ition, and in almost all cases by 
express design, an LLC w ill possess 
lim ited  liability . In most cases lim ited 
liab ility  is one o f the reasons for orga­
n izing an entity as a lim ited  liab ility 
company. The regulations state that 
an organization possesses lim ited lia ­
b ility  if  no member is personally liable 
fo r debts o r claims against the LLC.

Based on these four "m ajor charac­
teristics," it  is relatively easy to obtain 
partnership classification o f an LLC 
for federal income tax purposes. Tine 
importance o f the tax factors to the 
LLC  form  o f business has led to a vari­
ety o f approaches to d ra fting  statutes. 
These approaches are usually labeled 
either "bu lle tproof" o r "flexible." Bul­
letproof statutes mandate failure o f at 
least tw o  o f the four m ajor corporate 
tax attributes, most com m only conti­
n u ity  o f life and free transferability.

Flexible statutes, b y  contrast, a llow 
the members to p ick and choose w hich 
tax classification characteristics they 
w ant the LLC to fail. Thus, LLCs 
organized in compliance w ith  flexible 
statutes grant the members discretion 
in structuring the LLC. LLCs orga­
nized under flexible statutes, how ev­
er, w ill not "autom atica lly" meet the 
partnership classification require­
ments. Nonetheless, even flexible 
statutes provide "de fau lt" provisions 
that w ill govern in  the absence of 
agreement to the contrary. These 
default provisions usually result in 
partnership classification. O bviously, 
planners in  states that have flexible 
statutes m ust be very careful to struc­
ture the LLC  so that it qualifies as a 
partnership for federal income tax 
purposes if  such treatment is im p or­
tant to the members o f the LLC.

Partnership Taxation Advantages

A lthough a comparison o f S corpo­
ration taxation and partnership taxa­
tion is beyond the scope of this article,

a basic understanding of a few  o f the 
tax differences is necessary to under­
stand when to use an LLC instead 
of an S corporation. T w o  o f the big 
advantages o f partnership taxation 
w hen compared to S corporations are 
e lig ib ility  and sppcial allocations.

The S corporation e lig ib ility 
requirements are very specific and 
severely lim it the businesses that may 
avail themselves o f S status. The most 
im portant of these e lig ib ility  require­
ments are the requirements that only 
domestic corporations (those formed 
in  the United States) qua lify  for S sta­
tus, that S corporations have no more 
than 35 shareholders, that each share­
holder be an ind iv idua l o r a lim ited 
type o f trust (a qualify ing trust), that 
none o f the shareholders is a nonresi­
dent alien, that the corporation have 
only one class o f stock, and that the 
corporation tim ely elect and file to 
be taxed as an S corporation.

A lthough perfection o f the election 
m ight seem perfunctory, a  mplica- 
tions m ay arise because t h : statute 
governs both when and by w h o m  the 
election m ust be made. S status term i­
nates whenever any o f the e lig ib ility 
requirements cease to be met. This 
could  occur, fo r example, w hen  tire 35 
member lim ita tion  bum ps in to  a sec­
ond o r th ird  generation estate plan, 
when a decedent fails to craft a trust 
as a qua lify ing  trust or when it is nec­
essary to seek m ore equity capital for 
a grow ing  concern. L im  .ations exist 
on the percentage am ount o f passive 
revenue that m ay be received by an 
S corporation before risking term ina­
tion. L im ited liab ility  companies do 
not suffer from  these lim ita tions when 
they are taxed as partnerships.

A nother m ajor advantage of 
partnership taxation, compared to 
S corporation taxation, is that income 
and loss m y be specially allocated 
to d ifferent partners (w ith in  statutory 
parameters). S corporation sharehold­
ers m ust receive their pro rata share 
of the corporation's income and loss. 
The ava ilab ility  o f the special alloca­
tion is probably most im portan t in 
capital intensive organizations, 
includ ing  real estate transactions,

where pass-through loss treatment 
m ay be an im portant factor in the 
investment decision.

Other differences between the fed­
eral income taxation o f S corporations 
and partnerships include different 
tax treatment on liquidation and 
basis treatment o f a member's or 
shareholder's debt.

Unfortunately, tax questions arise 
w hen an LLC is classified as a partner­
ship, in part because several tax issues 
tu rn  on the d istinction between gener­
al and lim ited partners. The distinc­
tion between general and lim ited 
partners creates interpretive questions 
because an LLC  member is neither a 
lim ited  nor a general partner. There 
are also unresolved tax issues con­
cerning accounting method, passive 
loss lim itations, at-risk limitations, 
the unified aud it rules, and self- 
em ploym ent taxes. Even so, the com­
bination o f partnership tax treatment 
and organizational flexib ility  are gen­
erally viewed as advantages o f the 
LLC  compared to the S corporation, 
and in  m any instances these more 
sophisticated tax issues w il l not be 
determ inative o f entity  choice.

Estate and g ift tax valuation issues 
also m ay be im portant in  the selection 
o f an entity fo r a closely held (espe­
c ia lly  fam ily) business. The trouble­
some valuation issues that arise in  the 
use o f other organizations also exist 
fo r LLC  use. One of the valuation 
pressure points, for example, is IRC 
§ 2704(b), a successor to the old anti­
freeze § 2036(c). Section 2704(b) 
imposes valuation lim itations in the 
fam ily  business setting when there 
are greater liqu idation  restrictions by 
agreement than according to state law. 
This places a prem ium  on the careful 
crafting o f the LLC. Further, adm inis­
trative rulings like  Rev. Rul. 93-12, 
w hich  deals w ith  m inority  discount, 
w o u ld  apply by analogy to the LLC.

Finally, state tax treatment o f LLCs 
m ay be im portant in entity selection. 
Indeed, state revenue loss projections 
because o f LLCs have been hotly 
contested in m any state legislatures. 
Revenue projections may vary w ide ly , 
depending on the assumptions used
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" O n e  p r o b l e m  w i t h  t h e  u s e  o f  L L C s  is 
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b e c o m i n g  le s s  i m p o r t a n t  a s  m o r e  s t a t e s  

a d o p t  L L C  le g is la t io n  t h a t  p r o v i d e s  f o r  

r e g i s t r a t i o n  o f  f o r e i g n  L L C s  ’'

concerning w hich  entities w il l choose 
or convert to the LLC form . A  lack o f 
unifo rm ity  characterizes the state tax 
treatment o f LLCs. Several states 
sim ply m irro r the federal income tax 
scheme and classify LLCs as partner­
ships fo r state tax purposes. Delaware, 
Minnesota and other states require 
LLCs to pay a m in im um  annual filing 
fee or tax. Florida and Texas tax LLCs 
essentially as corporations under their 
income o r business franchise taxes. In 
other states, like Illinois, the taxing 
structure is m ore complicated and 
somewhat ambiguous.

Multi-State 
LLC Operations

One problem  w ith  the use o f LLCs 
is their "extra-territoria l" use in m u lti­
state business. Fortunately, this prob­
lem is becoming less im portant as 
more states adopt LLC legislation 
that provides for registration o f 
foreign LLCs. W hen an LLC does 
business in  a state that does not 
statutorily recognize LLCs, a risk 
exists that the fo rum  (non-adopting) 
state w il l not recognize the lim ited 
liab ility  o f the LLC granted b y  the 
adopting state.

"C om ity ," as a general matter, 
requires the forum  state to recognize 
and adm it the operation o f the laws 
o f tire dom ic iliary  state (the state o f 
organization) when those laws are 
not contrary to its ow n public policy. 
Matters o f com ity, therefore, often 
involve d ifficu lt policy issues unique 
to the forum  state. T w o lines o f rea­
soning exist to resolve the problem:

• The forum  state m ay recognize 
tire lim ited liab ility  o f the LLC be­
cause it already recognizes by statute 
the lim ited liab ility  o f corporations 
and lim ited partnerships.

• The forum  state m ay reason 
that the public policy o f the state is to 
grant lim ited liab ility  on ly  by express 
statute and, in  the absence of statute, 
that the forum  state does not recog­
nize the lim ited Lab ility  o f LLCs. U lti­
mate resolution of this "com ity" issue 
also m ay involve general conflicts o f 
laws, fu ll fa ith  and credit due process 
and the commerce clause.

State Operating Provisions 
and Choice of Entity

The va rio u j state LLC  acts 
add itcs the same organizational 
issues addressed b y  statutes govern­
ing other business organizations. LLC 
statutes, fo r example, address forma­
tion, contributions, filing , agency 
powers o f members, governance 
rights o f members, liab ility  of mem­
bers, organizational record and in for­
m ation requirements, sharing and 
allocation o f profits and losses, the 
identification o f dissolution events, 
effect o f occurrence o f dissolution 
events, and rights on liquidation. 
Because o f the present lack of unifor­
m ity  in  state LLC acts, it  is not possible 
to state general principles that apply 
in  every state. However, a common 
statutory LLC pattern does exist:

1. A lm ost all state acts provide 
for tw o organizational documents, 
usually identified as the "articles of 
organization" and the "operating

agreement." The authoritative w eight 
given these documents is consistent 
w ith  flexib ility , one o f the hallmarks 
o f the LLC. As a result, m any matters 
m ay be agreed on by the members.
A  trend m ay be developing that the 
operating agreement serves as the 
basic organizational document (like 
the lim ited partnership agreement) 
and the articles serve on ly  a notice 
function (like the certificate o f lim ited 
partnership). Several states m ore 
closely fo llo w  the corporate model, 
however, under w h ich  the articles 
play a far greater role in  the hierarchy 
o f authority than that just described.

2. Except in  a few  states, gover­
nance and agency authority  is vested 
in  the members unless otherwise 
provided in the organizational docu­
ments. The documents usually m ay 
vest governance in  either "managers" 
or in  "m em bers."

3. The statutes provide  for d is­
solution on the happening of specified 
events and at the end o f a term of 
years (usually 30). W hether the 
parties m ay continue the business 
after dissolution o r m ay avoid disso­
lu tion  altogether is un iquely a matter 
o f the particu lar state law  and also has 
federal income tax implications.

4. U pon d issolution or w ith dra w a l 
o f a member, the statutes provide  for 
a "buy-ou t" o r "p u t"  o f that member­
ship interest, m uch like that afforded 
by the Revised U n iform  L im ited 
Partnership A t t.

5. States have treated voting and 
profit sharing either on the basis o f 
membership (one person/one vote, 
per capita) o r on the ratio o f the
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member's original contribution or capi­
tal account to tine total original contri­
bution or the total capital accounts of 
all members (pro rata). Again, the vot­
ing and profit sharing arrangements 
may vary in the LLC documents.

6. One o f the most im portant state 
law LLC attributes is the lim ited liab il­
ity  of members. Particularly in LLCs 
w ith  a small membership, however, 
there are several ways this advantage 
may be nullified  in the normal course 
of business, much as lim ited  liab ility 
is subject to nullification in the close .-i 
corporation context. T ort liab ility , for 1 
example, w ill accrue to any ind iv idua l 
member w ho  has personal responsi­
b ility  in  the commission o f the tort. - 
Contract liab ility  for the debts o f the 
organization is often dealt w ith  con­
tractually by using guarantees and 
sim ilar arrangements. "Piercing the 
ve il" issues, although generally an 
open question for LLCs, also m ay be 
addressed by courts. Finally, creditors 
and others m ight attem pt to assert the 
law  o f agency in  an attempt to find 
personal liab ility .

Rules o f thumb for LLC use are 
difficu lt to state because o f the flexible 
LLC structure. Nonetheless, commen­
tators have suggested the LLC be used 
for real estate investment, receivables 
financing, corporate jo in t ventures and 
entrepreneurial and fam ily businesses. 
Most states also a llow  professionals to 
organize as, and use, LLCs subject to 
the state's professional corporation act.

Foreign investors m ay favor LLCs 
over unfam iliar forms o f business such 
as the corporation. The comfort level 
of foreign investors m ay play an 
increasingly im portant role, given the 
current status o f the N orth  American 
Free Trade Treaty. Finally, many 
knowledgeable lawyers believe that 
the LLC choice is most appropriate to 
organizations that otherwise w ou ld 
choose a different flow-through tax 
entity such as a partnership, lim ited 
partnership or S corporation.

Conclusion

The lim ited liab ility  company 
is an im portant organizational

development lor business planners.
It offers many advantages over other 
business organizations. It is, however, 
only an additional arrow in the busi­
ness planner s quiver of available or­
ganizations and clearly not a panacea. 
Indeed, the demise of other business 
forms due to the LLC is probably 
greatly exaggerated, because most 
LLCs w ill suffer the disadvantages o f 
lack o f free transferability o f interests 
and lack of perpetual life. As a result, 
many, perhaps most, entities choosing 
to operate as C corporations before the 
advent of LLCs probably w ill continue 
to choose C corporation status. More­
over, federal income tax classification 
as a partnership brings the LLC under 
the same package o f "tax shelter" rules 
designed to combat abusive lim ited 
partnerships. These rules include, for 
example, the publicly traded lim ited 
partnership rules, the passive activity 
loss limitations and the at-risk rules.

The prim ary advantage o f the 
LLC may be its efficiency in accom­
plishing business planning goals 
that already can be accomplished 
by using a combination o f other 
organizations.

A lthough the LLC form  of 
business is an extremely im portant 
addition to the existing menu o f bust 
ness entities, the LLC is neither the 
first nor the last business form  to 
evolve through time. LLC use must 
be matched carefully to client needs, 
just as the use o f more fam iliar 
organizations m ust be matched to 
client needs.

Thomas Earl Geu is an assistant 
professor o f law, U niversity o f South 
Dakota. Geu is a Section co-advisor 
to the L im ited L iability D rafting 
Com mittee of NCCUSL.
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