
ALASKA LEGISLATURE COMMITTEE FILES 1993-1994 8672
8404 SENATE LABOR & COMMERCE



EFFEC T  OF 1980S TO RT REFO RM  LEG ISLATIO N  

Table 2a. Preexisting liability reforms__________________
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Type of reform
No. of 
stares

Percentage of liability 
premiums affected1

General Medical
liability malpractice State list

M odify jo in t and several 11 
liability

Limits on punitive 8
damages

Other reforms:
Provide for structured 10

or periodic payments

Modify dram shop rules 16

Modify statute of 
limitations

14

22%

30%

11%

42%

27%

17% Indiana, Iowa, Louisiana, ',ansas, 
Nevada, New Hampshire, Ohio, 
Oregon. Pennsylvania, Texas. 
Vermont1*

36% Georgia, Illinois. Maine, Minnesota,
New Jersey, New Mexico. New York, 
Ohio

11% Alabama. Alaska. Delaware. Florida,
Kansas, New Hampshire, North Da­
kota, Oregon. Washington, Wisconsin 

4 4 % Alabama. Colorado, Connecticut, Dela­
ware. Illinois, Iowa, Maine, Michigan, 
Minnesota. New York, North Dakota, 
Ohio, Pennsylvania. Rhode Island, 
Vermont, Wyoming 

28% Alabama, Arizona. Arkansas. Colorado,
Connecticut, Florida, Idaho, Michi­
gan. Minnesota. Nebraska, New 
Hampshire, Oregon, Pennsylvania, 
Tennessee

•The base year for the percentage o f liability premium ..ted is always 1985 to assume comparability of the 
results across years.
bNew Hampshire, Ohio, and Vermont abrogated joint & several liability prior to I9S5. The remaining states 
modified the doctrine.

Table 2b Lability reforms in 1985
Percentage o f liability 
premiums affected1

Type of reform
No. of 
states

General
liability

Medical
malpractice State list

Modify joint and several 
liability

2 1% 2 % Colorado, Oklahoma

Capon punitive damages 
Other reforms in 1985:

2 7% 6 % Illinois, Montana

Modify dram shop liability 6 7% 5% Maine, Massachusetts, Missouri, 
South Dakota, Wisconsin, Wyo­
ming

L'mii liability, establish 
immunities

2 5% 5% New Jersey, New Mexico
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Table 2c. L iab ility re fo rm s in 1986

Type o f  re fo rm
No. o f  
states

Percentage o f  liab ility 
p rem ium s affected

G ene ra l M ed ica l 
liab ility m alpractice State list

M od ify  jo in t and 
severa l liab ility

16 5 3% 5 5% A laska. C a lifo rn ia . C o lo rad o , Connecticut, 
F lo rida . Hawaii. Illin o is . M ichigan. M in­
nesota. M issouri. New Ham pshire . New 
Y o rk , U tah , W ashington, West Virginia, 
W yom ing1

Lim its on  liab ility 13 11% 14% A labam a, A laska. C o lo rad o , Connecticut, 
De law are . Hawaii. Ind iana. M aine, M ary­
land . New Ham pshire , Tennessee. U tah . 
W yom ing

L im its on  noneco ­
nom ic damages

10 14% 12% A laska . C o lo ra d o . F lo r id a , Kansas, M ary­
land , M innesota. New Hampshire, New 
Mexico. O k lahom a . Washington

L im its on  punitive 6 
damages 

O th e r re fo rm s in 1986:

9% 7% Co lo rad o . F lo rida . M innesota . New Ham p­
shire . New Mexico, O k lahom a

M od ify  c o lla te ra l 
source ru le

5 13% 9% Co lo rad o , Connecticut, Ind iana. Michigan. 
M innesota

P rov ide  fo r  struc­
tu red  o r  period ic

7 i : % 10% Alaska^Connecticut, Iow a, M aine, M ichi­
gan, U tah , W ashington

payments
M od ify  d ram  shop 

ru les
11 17% 18% A rizona . C o lo rado . Connecticut, Indiana. 

M ary land , M ichigan, M ontana, New 
H am psh ire . Tennessee. U tah . Wyom ing

Modify' statute o f 4 5 % 5 % Co lo rad o , Connecticut, M aine, Washington
lim itations

L im it a tto rney  con ­
tingency fees

4 5 % 3% Connecticut, M aine, New  Hampshire, 
W isconsin

^Co lo rado . U tah , and 'Vyom ing abrogated jo in t and severa l liability in 1986. The remaining states modified the 
doctrine

other reform measures were adopted in at least ten states: limits on liability, limits on 
noneconomic damages, and our catch-all “ other reform" measure. O f all the years we 
will consider in this analysis, 1986 is the most prominent in terms of the extent of liability 
reform measures.

As table 2d shows, liability reforms in 1987 were again dominated by modifications in 
joint and several liability rules, which were adopted in an additional 16 states. Beyond 
this, 15 states representing two-fifths of all premiums imposed caps on punitive damages 
in an effort to limit liability costs. Other liability measures such as modifications in the 
collateral source rule also were widely adopted.10

The classification of state reform legislation into the categories shown in table 2 some­
what obscures the differences among states in particular reform measures. Limits on
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Table 2d. Liability reforms in 1987

Type o f  re form
No. o f  
stales

Percentage o f  liab ility 
prem iums affected

G ene ra l M edica l 
liability malpractice S la te  list

M odify jo in i and several 
liability

16 2 8% 2 4% A rizona . C o lo rado . Connecticut. G eo r­
gia, Idaho. Louisiana, M issouri. M on ­
tana, Nevada, New Jersey, New Mex­
ico, N o rth  Dakota , Oh io , O regon , 
South Dakota , Texas

Limit liab ility and estab­ 1 0 .4% 0 .1% New Mexico
lish immunities

Limits on  noneconom ic 
damages

5 3% 3 % A labam a, Idaho, Kansas, M ontana, O r­
egon

Cap on punitive 
damages

15 3 9% 37% A labam a, Co lo rado . F lo rida , Georg ia. 
Hawaii, Indiana, Iowa, Kansas. M is­
souri, M ontana, N orth  D ako ta . Oh io , 
O regon , Texas, V irginia

O ther re fo rm s in 1987:
M odify co lla te ra l source 

rule
11 19% 2 2% /Alabama, Connecticut, Georg ia , Iowa. 

M aryland . M issouri. M ontana. New 
Jersey, N orth  D ako ta , Oh io , O regon

Provide fo r  structured 
o r periodic payments

6 6% 6% A labam a, Idaho, M ontana, N o rth  D a ­
kota. O h io , Rhode Island

Modify dram  shop r i le s 6 16% 13% M issouri, New Jersey, N o rth  Dakota . 
O h io . Texas. Verm ont

Lim it a ttorney contin­ 4 8% 9 % Connecticut, Oh io , O regon . Washington
gency fees

noneconomic damages, for example, differ among those states enacting this reform. 
Reforms must be classified if they are to be compared across states, but one consequence 
is that only the average effect of a particular reform type is measured.11

3. Sample characteristics and model description

How did the performance of insurance markets change between 1985 and 1988? That 
there were significant changes is apparent from the overall insurance market trend 
information that appears in table 3.12 For the two lines of insurance considered here— 
general liability coverage and medical malpractice insurance—the profitability of insur­
ers over the study period experienced a substantial change. Premiums rose, and losses 
diminished so that overall insurer profitability increased. This profitability is reflected in 
the loss ratio (i.e., the ratio of losses to premiums), which changed dramatidally over the 
1985-1988 period for these two lines of insurance. Losses exceeded premiums for both
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Tabic 3. Change in real lo la l annua l in su re r loss and prem ium s, by line. 1985 -1988  (in  S m illions)

Losses Prem ium s Loss R a tio  85 Loss Ra tio  88

G ene ra l liability S - 4 8 7 1 S 5678 1.12 0.62
M edica l malpractice S - 5 3 1 S 1256 1.22 0.79
Autom ob ile S 7924 S 1-4201 0.75 0.71

Tabic 4. Defin itions o f  insurance rating laws

P rio r A pp rova l R a le s  must be filed  with and appro' ed by the state insurance departm en t be fo re  they can
be used. A pp rova l can be by means o f  a dcem er provision , which indicates approva l i f  
rates a rc  not den ied  within a specified num lie r o f  days.

M od ified  P rio r Rate revision involving change in expense ra tio  o r  rate re lativity requ ire  p rio r approval.
A pp rova l Rate revisions based on  experience on ly  arc subject to " fi le  and u se" laws.

F lex Rating P rio r app rova l o f  ra tes requ ired on ly i f  they exceed a certa in  percentage above (and
sometimes beiow ) the previously filed rates.

F ile  and Use Rates must be filed  with the state insurance departm ent p rio r to  the ir use. Specific ap­
p roval is not requ ired , but the departm en t retains the right o f  subsequent disapproval. 

U se and F ile  Rates must be filed  with the state insurance departm ent within a specified period a fte r
they have been p laced in use.

N o  F ile  Ra tes arc not requ ired  to  be filed with o r  approved by the state insurance department.
However, the com pany must maintain records o f  experience and o th e r in form ation 
used in deve lop ing  the rates and make these avail :ble to the comm issioner upon his 
request.

lines of insurance in 1985, when insurers were incurring me re claim costs than they were 
earning in premiums. By 1988, loss ratios had dropped by 40 percentage points or more, 
and insurers were once again paying less in claims than they were earning in premiums.

This dramatic change in loss ratio was not common to every line of insurance. Table 3 
provides an example of automobile insurance. Both losses and premiums increased for 
this line, and loss ratios remained below 1.0 and relatively unchanged over the period. 
The experience of automobile insurance and other lines is consistent with the general 
perception that the liability reform measures were directed primarily at controlling the 
emerging liability crisis, which was concentrated in the lines of general liability and 
medical malpractice.

While the focus of this study is on the effects of liability reform measures, i. also is 
important to take account of the differences among states in the stringency of their 
insurance regulation. T he range of different kinds of insurance regulation is summarized 
in table 4, where these regulations are listed in an order that roughly corresponds to 
decreasing stringency.13 These insurance regulations are intended, at least in part, to 
restrain insurance prices. The most common forms of regulation are ‘‘file and use" and 
the less stringent "use and file." Strict prior approval regulation is, however, used in 
approximately one fourth of all the states.

Table 5 summarizes the sample characteristics for the data set that will be analyzed. 
Our approach will be to assess the change in insurance market performance by state
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Table 5. Sample characteristics
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Mean Standard Deviation

General Liability
Losses 85 369723.0 588309.9
Losses 8 8 272997.8 411076.0
Premiums 85 329192.7 449420.3
Premiums 8 8 4-* 1847.6 595447.3
Loss Ratio 85 1.017 0.248
Loss Raiio 8 8 0.569 0.142

Medical Malpractice
Losses 85 86102.5 142093.2
Losses 8 8 75726.1 179101.1
Premiums 85 70944.7 I I I  103.8
Premiums 8 8 95969.3 154137.4
Loss Ratio 85 1.155 0.587
Loss Ratio 8 8 0.584 0.317

Explanatory Variables for Both Lines
Percentage change in aggregate income 0.097 0.073
Prior approval rating law 0.280 0.454
Modified prior apptoval 0 .0 2 0 0.141
F la  rating 0 .1 0 0 0.303
File and use system 0.420 0.499
Use and file system 0 .1 2 0 0 J 2S
No file 0.060 0.240
Preexisting reforms 0.700 0.463
Modify joint and several liability:

in 1985: 0.040 0.198
in 1986: 0.320 0.471
in 1987: 0.320 0.471

Limits on liability 0.300 0.463
Limits on noneconomic damages 0.280 0.454
Limits on punitive damages 0.420 0.499
Other reforms 0.380 0.490

SSji&

between 1985 and 1988. AJ! variables in the table are in real (inflation-adjusted) terms 
using 1987 as the reference point for adjusting the value of losses, premiums, and income 
levels.14 For both general liability and medical malpractice, real losses and premiums 
declined over the period.15 Losses declined more than premiums, producing a reduction 
in the loso ratio. In 1985, insurers paid S1.02 to S I.16 in claims for every S1.00 of premi­
ums. In 1985, they paid about S0.58 in claims for every SI.00 of premiums.16

The independent variables that will be used to explain variations in 1988 premiums, 
josses, and loss ratios are also listed in table 5. The percentage change in aggregate 
income in a state is included to account for the increases in insurance markets that can be
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expected as a slate’s economy grows. 17 The vanous insurance market regulation variables 
listed next, arc sc t equal to I if a state uses that regulatory regime and to 0 otherwise. The 
mean value indicates the percentage of states employing each method of regulation.

Liability reform measures are the final set of variables appearing in table 5. A variable 
is set equal to 1 if a state adopted that reform and to 0 otherwise. The first four variables 
are for specific reform policies; the "other reforms" variable is a catch-all category for the 
other reform types. Since joint and several liability reforms were the most influential of the 
legal reform measures, an effort was made to distinguish these reforms by year. As can 
be seen, most states that reformed the joint and several doctrine did so in 1986 or 1987.

These data were used to explain state-to-siale variations in losses, premiums, and loss 
ratios in 1988. In the economic model, the 1988 value is a function of its 1985 value, 
economic growth, insurance regulation, and liability reforms. 18 To estimate this relation­
ship, we estimate the following models for each insurance line, where we allow for an 
autoregressive component:

ln(LosS88) = a, +  Piln(Lossss) +

5 n

+ Y ijri/ Regulation, +  5 j i *  Reform* + ei, (1)
i»l k=I

In(Premiumsgs) = 012 + p:ln(Lossss) + ~Y2 ln( jncome^ ̂

5 n

+ X 'to  Regulation, + Y f o  Reform* + e2, (2)
i» i *« i

ln(Loss Ratio3s) = a j  + p3 ln(Loss Ratioss) + 7 3 ln(

5 n

+ Regulation, + T £3* Reform* + £3 . (3)
i » l

By expressing variables in log forms, the equations measure the effect of regulation and 
reform variables in percentage terms. This is useful, since a liability reform adopted in a 
large state would be expected lo have much larger effects in total dollars than the same
reform in a small state. The number of liability variables n varied depending on the
particular specification.

Although the specifications of each of the equations are similar, the empirical predic­
tions differ, and it is useful to consider each of these equations in turn. Equation (1) 
indicates that the value of losses in a particular state should be related to the losses 
experienced in that state in 1985, where the lagged dependent variable serves as a proxy 
for the size and underlying composition of the insurance market and the losses that are 
generated by the insurance that is purchased. I f  the losses experienced in a state are



EFFECT OF I9S0S TORT REFORM LEGISLATION 175

constant over time, then the coefficient (3; would equal 1.0. This unitary value of 02 caf' 
be viewed as a reference point for the dcgice of stability in the state’s loss structure. 
Similarly, lagged dependent variables arc included in equations (2) and (3) as well.

The second variable, the percentage change in the state’s annual income, should have 
a positive sign fcr two reasons. First, increases in the income in the stale generally imply 
a larger insurance market in terms of the volume of potential claims. Second, the primary 
component of compensation for bodily injury cases is the present value of lost earnings of 
the injured party, and this amount is going to be quite specifically linked to income levels 
within a state. However, we would expect no effect from this variable on the loss ratio, 
since growth in the economy should increase both losses and premiums in roughly the 
same proportions.

The regulation variables test for the effect of each regulatory regime, compared to the 
least stringent “ no file”  regime. Insu.ance regulation is intended tc affect prices of 
insurance rather than losses or premiums.19 Thus we would not expect the coefficients 
on these variables to differ from zero in the losses equation (1). If  these regulations lower 
the price and profitability of insurance, as is often their stated intent, then premiums 
should be lower (equation (2)) and loss ratios should be higher (equation (3)) in regu­
lated states.

O f greatest interest are the liability reform measures. Liability reform is not necessar­
ily synonymous with decreasing losses, but the reforms in the mid-1980s had that char­
acter. We examine here not whether liability reform was socially optimal but instead 
whether it accomplished the objectives of its proponents, those who argued that the level 
of tort liability had become excessive and that some level of losses beiow the 1985 level 
was the socially desirable amount. Because of the small sample of firms that undertook 
liability reforms in any one year, it may be difficult to estimate statistically significant 
effects with available data.

The reforms represented an attempt to bring insurance costs under control, pri­
marily by reducing the number and size of judgments against insureds. The reforms 
clearly were intended to reduce insurer losses; it is less clear whether the reforms 
were intended to reduce premiums. Insurers may have favored tort reform to in­
crease profitability, while insureds may have expected the reduction in losses to be 
passed through in premium reductions. If there is considerable price competition 
within a state, the effect of reform measures on losses should be ultimately passed 
through to consumers. Thus, one would expect liability reforms, if  successful, to have 
a negative effect on premium levels.

The expected effect of liability reform variables on loss ratio (equation (3)) is even less 
clear. I f  reforms reduced losses and premiums by the same proportion, the loss ratio 
would be unaffected. The loss ratio represents the inverse of the price of insurance, and 
one would expect that in the long iun, competitive market forces would lead insurance 
companies to make adjustments that would equalize the marginal profitability of insur­
ance coverage across companies and states. Thus, one would not necessarily expect to 
observe persistent differences in average loss ratios across states, although there might 
be short-run differences that occur in response to market shocks.
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As a consequence, in equation (3) none o f the variables other than the lagged loss 
ratio should have a long-run effect on the loss ratio observed in the market. However, in 
the short run, effects clearly could arise.

The liability reform variables are in some respects the counterpart of insurance regu­
lation. Whereas insurance regulation is intended to reduce premiums and to raise the 
loss ratio, liability reforms are intended to lower losses and to decrease the value of the 
loss ratio. As in the case of insurance regulation, this influence should not have a perma­
nent effect on the profitability of insurance, and consequently on the loss ratio, assuming 
companies achieve equilibrium profitability of their insurance coverage across different 
states. The time needed for the market to reach equilibrium, however, may be substan­
tial. Given that most of the reforms were concentrated in 1986, and loss ratios are being 
observed in 1988, it would be quite surprising i f  one observed a substantial response to 
the shift in liability regimes. By 1987, firms would only have begun to experience the 
impact of the liability reform measures, since both medical malpractice and general 
liability lines have much longer tails on the distribution of claims than does automobile 
insurance. Until this loss experience occurs, firms have generally displayed a reluctance 
to change their rates based on a kind of Bayesian assessment of what loss levels might 
prevail, since ratemaking is governed by classical statistical principles.-0

■3
4. Empirical results

'A'-*

4.1. General liability

The estimates of the three different insurance equations for general liability coverage 
appear in tables 6a and 6b. Table 6a presents the results in which the reform variables 
are restricted to measures of whether reforms were undertaken in particular years. That 
is, taking account of the presence of preexisting reforms,did a state undertake reforms in 
1985,1986, or 1987? In contrast, table 6b focuses not so much on the timing of the reform 
but on its character. For example, did the state adopt a liability reform relating to joint 
and several liability? Focusing on the year-by-year reform index may be instructive if the 
specific reform measure is not of consequence, but rather the state undertook measures 
to curb liability costs. Should this situation apply, reform bills may serve as a proxy for a 
shift in the state's attitude towards liability costs more generally. Table 6b, by contrast, 
addresses the role of specific reform policies as opposed to the more general issue of 
whether the existence of a reform package is of consequence.

The role of the lagged insurance variable is similar in both tables 6a and 6b. The lagged 
value of the log of losses has a strong effect on the log value of 1988 loss losses; the 
coefficients are not statistically different from 1.0, indicating that losses experienced in a 
state are fairly constant over time. Similarly, the coefficient on the lagged log value of 
premiums indicates stability in premiums over time.



EFFECT OF I980S TORT REFORM LEGISLATION 177

Tablt 6a. General liability regressions lor losses, premiums, and loss ratios, wiih deiailcd liability variables
----------------- Coefficients (standard errors)

Dependent variable
Log of 
losses 1988

Log of
premiums 1988

Log of
loss ratio 1988

Imercepl -0.30 0.330* -0.244
(0.421) (0.182) ' (0.189)

Log of 1985 value of dependent variable 1 .0 1 '° 0.995° 0 .6 8 6 °
(0.030) (0.013) (0.145)

Percentage change in aggregate income 0.922 1.932° -0.742
(0.750) (0.294) (0.630)

Insurance regulation variables 

Prior approval -0.295 -0.049 -0.151
(0.176) (0.069) (0.162)

Modified prior approval 0.029 0.136 -0.192
(0.263) (0 .1 0 2 ) (0.230)

Hex - 0 .2 2 ! -0.028 -0.129
(0.162) (0.063) (0.147)

File and use -0.118 -0.023 -0.105
(0.177) (0.069) (0.153)

Use and file 0 .0 0 ! -0.062 0.014
(0.176) (0.069) (0.152)

Reform variables 
Preexisting reforms -0.062 -0.016 -0.017

(0.072) (0 .0 2 S) (0.064)
Reforms in 1985 -  0.206* o.ow -0.169*

(0.093) (0.036) (0.085)
Reforms in 1986 -0.296° -0.133° -0.109*

(0.069) (0.027) (0.066)
Reforms in 1987 -0.134* -0.062* -0.034

(0.069) (0.027) (0.062)
R-square 0.978 0.996 0.468
•Coetfirients are statistically significant at the 95% confidence interval, one-tailed test. 
bCoelficients ate statistically significant at the 99% confidence interval, one-tailed lest.

The linkage between the log value of loss ratios in 1985 and the log of the loss ratios in 
1988 diverges much more from a proportional relationship. The lagged loss value coef­
ficient is .69 in table 6a and .59 in table 6b. The link between loss ratios over time is 
relatively weak. The profitability of insurance as reflected in the loss ratio exhibits much 
less consistency over time because losses and premiums are volatile, and they have 
conflicting effects on the loss ratio.

The role of percentage change in aggregate income generally follows one’s expecta­
tions, since it has a statistically significant positive effect on premiums. This reflects the 
role cf expanding insurance markets in states with increasing levels of income. However, 
loss levels and loss ratios are not significantly related to income changes. Although one 
would not have expected an effect on insurance profitability, the level of losses should 
have been expected to rise in an expanding market.
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Table 6b. General liability regressions for losses, premiums, and loss ratios __________,
Coefficients (standard errors)

Log o f Lx>Sof Los of
Dependent variable losses 1988 premiums 1983 loss ratio 198S.
Intercept -C.202 0.263 -0.552'’(0A96) (0.187) (0.190)
Log of 1985 value of 1 .0 0 SB l.007h 0.5926

dependent variable (0.039) (0.015) (0.170)
Log (aggregate income 1988/ 0.853 1.619b -0.732

aggregate income 1985) (0.950) (0.322) (0.791)
Insurance regulation variables
Prior approval -0.105 -0.117’ 0.084

(0.169) (0.057) (0.145)
Modified prior approval -0.134 -0.090 -0.028

(0.298) ( 0 .1 0 0 ) (0.256)
Flex -0.065 -0.077 0.026

(0.194) (0.065) (0.165)
File and use 0.066 -0.082 0.136

(0.189) (0.061) (0.163)
Use and file 0.059 —0.169* 0.186

( 0 .2 2 0 ) (0.074) (0.189)
Reform variables
Preex sting reforms 0.026 -0.034 0.017

(0.0S9) (0.030) (0.074)
Modify joint and several liability

in 1985: - 0 .0 1 2 -0.141’ 0 .1 1 1
(0.250) (0.084) (0.215)

in 1986: - 0 .2 0 1 1 -0.114b 0.019’
(0.096) (0.032) (0.087)

in 1987: -o.oso 0.006 - 0 .0 2 2
(0.105) (0.035) (0.094)

Limits on liability 0.017 0.072’ - 0 .W1
(0.117) (0.040) (0 .1 0 0 )

Limits on -0.232’ -<j:052 -0.130
noneconomic damages (0 .1 2 1 ) (0.042) (0 .1C2 )

Limits on -0.095 -0.085’ -0.036
punitive damages (0.113) (0.038) (0.097)

Other reforms -0.103 -0.055 -0.052
(0.118) (O.OW) (0 .1 0 1 )

R-square 0.990 0.997 0.493
’ Coefficients are statistically significant at the 959c confidence interval, one-tailed test. 
bCoefficients arc statistically significant at the 999e confidence interval, one-tailed lest.

The performance of the insurance regulation variables suggests that these regula­
tions have no significant effect on the profitability of insurance or on restraining 
insurance prices.

Prior approval and use and file regulation have significant negative effects on premi­
ums in table 6a; they account for a 7.9% and 11.7% reduction in premiums, respectively.
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The parallel results in table 6b are potentially more instructive, since the variable list 
controls in greater detail for the mix of liability reform measures, enabling the results to 
better distinguish the role of insurance regulation from the specific character of the 
liaoiiity reform efforts. The negative effect of the prior approval and use and file regula­
tion variables on premiums is consistent with the public-interest intent of insurance 
reflation. The usual objective of regulation is to restrain insurance prices seeking to 
keep insurers from earning excessive profits. This objective is, however, less prominent 
for general liability insurance, which tends to be purchased by corporations, than for 
automobile insurance, most of which is purchased by consumers.

In no case, it should be noted, is there any significant effect of the insurance regulation 
variables on loss ratios. The profitability of insurance—or, put somewhat differently, the 
price that is actually charged for insurance (as measured by the inverse of the loss 
ratio)—is unaffected by insurance regulation. This is what one would expect in a situa­
tion in which the insurance market has reached equilibrium.

Liability reform measures, the final set of variables in these tables, represent the primary 
matters of interest. In each case, the presence of preexisting liability reform measures does 
not have a statistically significant effect on the 1988 value of the insurance variable.

Table 6a reports results for the year-by-year reform measures. Reforms had a strong 
significant effect in reducing general liability losses in 1986 and in 1987. The magnitude 
of these effects is 3lso substantial, since these variables suggest that the 1986 reforms 
lowered losses by an amount that was equal to 10.1% of the average loss level for the 
sample in 1985, and rearms in 1987 lowered losses by an amount equal to 4.6% of the 
average 1985 losses.

In a competitive market, one would also expect lower loss levels to lead to reduced 
premiums. The linkage may not be a one-for-one relationship, since loss ratios were 
unsustainably in excess of 1.0 in 1985. Excluding a!! administrative costs and the potential 
for earning interest on premiums, the business of rur ning insurance was at best a break­
even proposition. One would expect insurance rates to return to more profitable, long- 
run loss ratios below 1.0. Premium levels dropped by a significant amount in states that 
adopted liability reforms in both 1986 and 1987; these decreases were substantial, but 
somewhat less than the amount by which losses dropped in those two years The effect of 
the 1986 reforms was to reduce premium levels by 9.1% of their 1985 levels and to reduce 
losses by 10.1% of their 1985 levels. The 1987 reforms led to a premium drop that was 
4.3% of the 1985 levels and a loss decrease that was 4.6% of the 1985 level.

The results in table 6a also indicate that in both 1985 and 1986 insurance reform 
measures were successful in increasing the profitability of insurance by decreasing the 
loss ratio. As indicated by the estimates above, the reform effects for 1987 affect losses 
and premiums similarly, implying that the n rr effect on the loss ratio is not statistically 
significant.

The examination of the specific reform measures in table 6b suggests that the reform 
efforts that had a significant effect in reducing losses were modifications of joint and 
several liability in 1986, and limits on noneconomic damages. Each of these effects is 
quite substantial, since they imply a reduction in the losses from their 1985 levels of 8% 
for limits on noneconomic damages and 6.9% for modifications of joint and several 
liability.
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One should be careful, however, in extrapolating these results. For example, it ^ 
unlikely that a state can simpiy adopt a joint and several liability reform and reduce its 
general liability insurance losses by 6.9%. Rather, what these variables suggest is that 
slates with a joint and several liability provision in the product liability reform package 
(and that possibly undertook other efforts to control liability costs) experienced these 
effects. The role of the liability provision variables may be to capture changes in the 
liability climate that are correlated with the adoption of such measures.

To the extent that these loss reductions are passed through to consumers, there should 
also be an effect on premium levels. Such effects are evident in the results of the middle 
column of table 6b, since there is a significant negative effect on premiums from both the 
1985 and 1986 modifications of joint and several liability, as well as a significant negative 
effect of limits on punitive damages and limits on liability. The results in the final column 
of table 6b indicate that, as a net effect, all these efforts on both premiums and losses 
appear to offset one another, since there are no statistically significant effects on loss 
ratios. (Nevertheless, 5 of the 7 liability reform variable coefficients are negative; none is 
statistically significant at the usual confidence levels.) Because of the refined nature of 
these variables, the results in table 6a, which are designed to capture the more aggrega­
tive influence of liability reforms, probably provide a better measure of the effect on loss 
ratios over this period.

4.2. M edical malpractice

The findings for medical malpractice reported in tables 7a and 7b are somewhat similar 
to those for general liability. The lagged log value of the loss ratio and the lagged log 
value of premiums each affect the current amounts of these variables in 1988, and the 
coefficients are not significantly different from 1.0. Rather, both losses and premiums are 
transmitted in a manner that suggests that S1.00 in losses or premiums in 1985 leads to 
S1.00 in premiums or losses in 1988, which is consistent with a situation in which both 
losses and premiums are stable over time.

As in the case of the general liability results, the loss ratio is not very stable over this 
period. Instead of a one-for-one relationship between the loss ratio in 1985 and 1988, a 
1% increase in the 1985 loss ratio translates into a .34% increase in thejoss ratio in 1988. 
The profitability of insurance in a state in 1985 is consequently a very weak predictor of 
the profitability of insurance in 1988.

Insurance regulation variables have little apparent effect on medical malpractice in­
surance prices. Indeed, there is no statistically significant effect of any of these variables 
on losses or loss ratios in tables 7a or 7b, and only one statistically significant effect on 
premiums. The use and file variable is significant in the premium equation in table 7a, 
but this relationship is not robust; the coefficient on use and file regulation in table 7b is 
not statistically significant. These are the measures that should be affected by insurance 
regulations if  they act to restrain prices and the profitability of insurance.

The role of the liability reform variables in each set of results for medical malpractice 
is similar to that for general liability, but the effects appear to be less pronounced. No
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| Table 6a. Medical malpractice regressions for losses, premiums, and loss ratios with detailed liability variables
Coefficients (standard errors)

Log of
Dependent variable 

Intercept

Leg of 1985 value o f dependent variable

Percentage change in aggregate income

'nswvnce regulation variables 
Prior approval

Modified prior approval 

- la

rile and use

Jse and file

leform variables 
■'recasting reforms

teforms in 1985

teforms in 1986

’.efarms in 1987

'.-square
ICoeffirients are statistically significant at the 95% confidence interval, one-tai'ed test. 
jCoefficients arc statistically significant at the 99% confidence interval, one-tailed test.

Log of 
losses 1988

Log of
premiums 1988

Log of
loss ratio 1988

-1.113 0.899s -0.615-
(0.9-16) (0.5,1) (0.391)
1.102b 0.983h 0.348s

(0.075) (0.041) (0.193)
-2.103 0.259 0.506
(2.05-1) (1.034) (1.464)

0.007 -0.352 0.059
(0A84) (0.257) (0.377)
0.201 -0.495 -0.036

(0.714) (0.385) (0.530)
0.341 -0.302 0.294

(0.473) (0.241) (0.369)
0.130 -0.427 -0.061

(0.521) (0.274) (0.388)
0.153 -0.424s 2.6E-4

(0.471) (0.250) (0.359)

-0.113 0.048 0.2oj
(0.181) (0.092) (0.145)

-0.208 -0.277s 0.116
(0.324) (0.165) (0.255)

-0.227 -0.214s -0.065
(0.170) (0.092) (0.132)
0.063 0.106 -0.043

(0.175) (0.098) (0.135)
0.920 0.964 0.363

tatisticaJIy significant effects appear on losses, which one would expect to be the main 
nechanism by which liability reforms would exert their influence. Only one measure, 
mits on noneconomic damages (table 7b), significantly depresses losses, resulting in a 
4.7% decrease in 1985 loss levels.
The 1985 and 1986 reforms both led to drops in premiums. Although the absolute 

magnitude of these premium effects are quite large, with reductions of 17.3% and 13.4% 
f  1985 premium levels, respectively, these reforms have no influence on insurance 
larket profitability. The specific reform components listed in table 7b show, how- 
ver, that there was a reduction in premiums due to the modifications of joint and 
iveral liability in 1985, but this reduction did not translate into any decrease in the 
988 loss ratio.
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Table 7b. M edical malpractice regressions fo r losses, prem iums, and loss ratios

Dependen t variab le

Coeffic ients (standard erro rs )

Log o f 
losses 1988

Log o f
prem ium s 198S

Log o f
loss ratio I98S

Intercept - 0 .5 8 2 l.2 (M b -0 .5 1 2
(0 .9 2 8 ) (0 .4 8 3 ) (0 .3 6 4 )

Log  o f  1985 value o f 1.017" 0 .9 2 9 " 0 .3963
dependent variab le (0 .0S 1 ) (0 .0 4 4 ) (0 ,1 9 3 )

Log (aggregate income 1988/ - 1 J 4 2 - 0 . 1 9 6 -0 .1 2 7
aggregate income 1985) (2 .1 2 8 ) (1 .0 7 0 ) (1 -552 )

Insurance regulation variables
P rio r app rova l 0 .193 0 .026 -0 .0 0 4

(0 .3 4 0 ) (0 .1 8 5 ) (0 .2 7 4 )
M od ified  p rio r approval 0 .109 - 0 .0 8 5 -0 .1 5 1

(0 .6 2 2 ) (0 .3 3 1 ) (0 .4S0 )
Flex 0.398 - 0 .0 2 6 0.102

(0 .3 9 9 ) (0 .2 1 5 ) (0 .3 2 2 )
F ile and use 0.405 - 0 .033 0 .017

(0 .3 9 0 ) (0 .2 0 9 ) (0 .3 2 5 )
U se and file 0 .408 0.011 0 .047

(0 .4 4 8 ) (0 .2 4 4 ) (0 .3 7 2 )
Reform variables
Preexisting re fo rm s - 0 .0 2 3 0 .003 0 .209

(0 .1 9 0 ) (0 .0 9S ) (0 .1 4 6 )
M od ify  jo in t and several liability

in 1985: - 0 .4 5 0 -O .W O 3 -  0 .362
(0 .6 6 7 ) (0 .2 7 6 ) (0 .5 1 4 )

in 1986: 0 .068 0 .067 0 .166
(0 .2 0 8 ) (0 .1 0 4 ) (0 .1 4 7 )

in 1987- 0 .116 0 .158 0 .106
(0 .2 2 5 ) (0 .1 1 6 ) (0 .1 7 6 )

Lim its on liab ility 0 .028 - 0 .0 8 7 0 .140
(0 .2 5 0 ) (0 .1 2 3 ) (0 .1 9 4 )

Lim its on - 0 .4 5 1 * - 0 . 1 3 2  “ - 0 .2 9 4
noneconom ic damages (0 .2 4 6 ) (0 .1 3 5 ) (0 .1 8 8 )

Lim its on - 0 .0 9 8 - 0 .0 9 0 - 0 .2 0 5
punitive damages (0 .2 3 6 ) (0 .1 2 4 ) (0 .1 9 0 )

O th e r re fo rm s - 0 .3 3 2 - 0 .2 1 4 -0 .2 S 6
(0 .2 5 9 ) (0 .1 3 2 ) (0 .1 9 4 )

R -squarc 0 .935 0 .972 0 .490

'C oe ffic ien ts  a rc  statistically significant at the 95 Tc confidence m tc iva l, one -ta iled  test. 
"C oe ffic ien ts a re  statistically significant at the 99% confidence interval, one -ta iled  test.

This pattern of results for medical malpractice is somewhat puzzling. Tort reforms 
intended to constrain costs and enhance profitability did neither. Yet, these results 
suggest that premiums were dampened by the introduction of a reform measure.



EFFECT' OF 19,SOS TORT REFORM LEGISLATION I S3

Two explanations, beyond the possibility of spurious results, appear plausible. First, if 
liability reforms stabilized insurance companies’ expectations about the losses that would 
be experienced for policies currently being written, this could restrain premiums even 
though current losses are unaffected. Future expected losses may have been influenced, 
which may be of consequence for medical malpractice coverage, whose ciaims have a 
long taii.

Second, the reform measures were correlated with states in crisis; there is the possi­
bility that insurance was being rationed in these states. Anecdotal evidence regarding 
denials of insurance coverage in the mid-1980s is abundant. A decrease in premiums 
could arise from a decrease in prices or a decrease in the quantity of insurance sold. If 
premiums decreased because the amount of coverage written declined, a drop in premiums 
does not necessarily signal a favorable development in the operation of insurance markets. 
The available data do not permit us to distinguish among these possible explanations.

5. C onclusion

The mid-1980s was probably the most tumultuous time in recent insurance market his­
tory. There have been other periods, of course, in which premiums escalated rapidly, 
Indeed, a large literature is devoted to analyzing underwriting cycles in the insurance 
industry. However, because the drama ic increase in premiums in the mid-1980s was 
concentrated in such a small period and was accompanied by evidence of insurance 
rationing, this becam: a matter of prominent policy concern.

The main implication of this article is that the performance of insurance markets is " \  
something that is to a substantial extent within our policy control. States that enacted tort 
reforms between 1985 and 1988, and particularly the flurry of states that adopted such 
measures in 1986, were able to restrain the growth in liability costs. A substantial nega­
tive effect on the level of losses was observed. These restraining effects were much more /  
pronounced and robust for general liability insurance than for medical malpractice. '

The specific reform measures alone may not, however, account for all the significant 
drop in losses associated with them. Our results are consistent with the possibility that a 
state's undertaking of comprehensive effort to reform its liability laws may be more 
consequential than the specific components of the measures. Thus, the general shift in 
the liability climate generated by liability reform efforts may contribute to the effect of 
tort reform efforts. The role of these measures was captured by cur yearly liability 
reform variables

Although the impetus for the reforms we studied came la. *ely from firms, the benefits 
spread much mote broadly. In addition to reducing costs and lowering the loss ratio, 
liability reform measures also lower premiums. The relationship between the decline in 
premiums and the decline in losses is not exact, quite apart from the role of administra­
tive costs, since the markets were out of equilibrium in 1985. Loss ratios were aberration­
ally high, and one would expect some long-run adjustment in such ratios to ensure that 
insurance companies could earn a normal rate of return.

 —acvciwv* w
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AJthough the role of liability reforms appears to have been instrumental in stabilizing 
the performance of insurance markets, one should be cautious in ascribing any broader 
value judgments to the desirability of these “ reforms." The fact that states undertook 
measures to control liability costs and that these measures were designated “ reforms" 
does not imply that they led to improvements in the structure of liability. Making 
such judgments requires that one investigate the structure of the reform effort and 
determine whether the decrease in costs achieved by these reform measures is ben­
eficial. Since reductions in costs typically imply decreased compensation of accident 
victims, the desirability of cost reductions is not always clear-cut. Indeed, if all cost 
reductions were desirable, one could achieve the optimal level of reform by eliminat­
ing all liability whatsoever.

Wholly apart from the concern with whether the stringency of the present liability 
system is optimal, it is, however, clear that the liability reform efforts in the mid-1980s did 
serve a constructive function. Before these reform efforts were enacted, liability markets 
were in substantial disarray. Insurance was too unprofitable to be offered at these rates 
over the long run. Many insurance companies denied coverage to parties seeking insur­
ance. During this disruptive period, motels closed swimming pools, municipalities 
shut down playgrounds, and many firms withheld innovative but potentially risky 
products from the market.

Insurance, like any other factor of production, should have a ready supply sold at a s 
price that reflects its long-run cost. The liability reform efforts of the mid-1980s did more ■ 
than constrain the spiraling costs of insurance. They stabilized insurance markets, and 
thereby fostered the sound functioning of the economy.

Notes

1. The m ateria l in this paragraph and the subsequent discussion o f  trends in general liability- prem iums is 
drawn from  Viscusi (1 9 9 1 ).

2. These statistics a re  drawn from  the Insu rance In fo rm ation  Institu te (1 9 9 2 ) , p. 29.
3. See page 23 o f  the Insurance In fo rm ation  Institute (1 9 9 2 ).
4. See Casua lty A ctuaria l Society (1 9 9 0 ).
5. These re finem ents include a m ore flexib le econom etric specification, conversion o f  the d o lla r amounts to 

rea l (in fla tion -ad ju sted ) terms, and much more detailed and com prehensive specification o f the liability 
and insurance regimes in d iffe ren t states.

6. B lackmon and Zeckhauser (1 9 9 1 ) found that most o f  the o th e r p rovisions included in re form  legislation 
had no effect on insurance costs. Exam ples include lim its on  a tto rney  fees, measures to encourage a lte r­
native insurance supp ly and self-insurance, lim its on  m id-term  po licy cance lla tions, changes in d ram  shop 
laws, and reduction o f  liab ility awards fo r c o lla te ra l sources.

7. State liab ility re fo rm  data fo r  1985 -1987  were obta ined from  the A lliance  o f  Am erican Insurers, Civil 
Justice Enactm ents Bu lle tins, 1985-1987 . Preexisting leg islation variab les were obtained from  various 
sources. Sec Seman (1 9 8 4 ) fo r states with lim its on  recovering punitive damages, Bagby and W hitm an 
(1 9 8 3 ) fo r  states with provisions fo r  structured o r  period ic  payments, Sm ith  (1 9 8 4 ) fo r states with specific 
statutes o f  lim ita tion  fo r  products liability . B rake  (1 9 8 4 ) fo r states with d ram  shop provisions, and T ho fn e r 
(1 9 ? ? ) fo r states with jo in t and several liab ility statutes.

8. D ram  shop ru les perta in  to drinking estab lishments and accidents arising from  activities at bars o r  saloons.
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9- T liis statement and o th e r characterizations o f  the ro le o f  d iffe ren t liab ility r e fo rm  measures can be verified 
using Tab le 2b.

10- The co lla tera l source ru le  requires that liab ility awards be reduced by the amount o f  compensation re- 
ccived by the victim from  o th e r sources, such as workers' compensation .

11. Tit is grouping o f  re fo rm s a lso reduces the accuracy o f  the econom etric analysis. Such e rro rs  in indepen­
dent variables, assuming random  e rro rs , causes (he estimated coeffic ien t to be sm a lle r (c lose r to ze ro ) than 
the actual effect o f  a variab le .

12. State-level data on  insu re r direct prem ium s and adjusted loss ratios are compiled from  annual data 
published in Best's Review . Losses a rc  ca lcu lated by multip lying the ad justed loss ra tio  by d irect prem iums. 
Since the loss ratios reflect losses incurred re lative to earned prem ium s, o u r measure o f  losses is accurate 
on ly to the extent that prem ium s w ritten arc equal to prem ium s ea rned .

13. Insurer rate filing regu lation  data and correspond ing descriptions were obtained from  the N ationa l A sso ­
ciation o f  Insurance Com m issioners.

14. Implicit price de fla to rs fo r  gross domestic product were obta ined from  Council o f  Econom ic Advisors. 
Economic Report o f  the President (W ash ing ton : U.S. G overnm ent Prin ting O ffice , 1992).

15. Prem ium am ounts a re  based on  prem ium s written. B lackm on and Zcckhauser (1 9 9 1 ) ad justed these 
values to account fo r  the fact that losses a re  stated in p rop o rt ion  to prem ium s ea rned , not written. W ith 
this m odel specification, howcvei, an ad justm ent using the U.S. r 3 t io o f  earned to w ritten prem iums exerts 
only a scale effect and does not a t fe - . any o f  the significance tests.

16. D ie  value o f  the loss ra tio  provides an im portan ' 'ndcx o f  the ov e ra ll p ro fitab ility and price o f  insurance. 
F o r example, it is possible fo r the insurance market to be in substantia l d isarray even though losses and 
prem iums a re  declin ing. Such declines may be observed i f  there is quan fity  rationing, so that a decrease in 
losses and prem ium s does not necessarily im ply that the insurance m arket is thriving. The  difficu lty is that 
the standard insurance statistics pe rta in  to revenues (i.e ., p rem ium s) so that the specific quantity o f  
insurance purchased and its price cannot be distinguished. This com pound ing o f  the ro le  o f  quantity and 
price requires that one be ca re fu l in te rp re ting the results and that one a lso examine loss ratios as w ell as get 
a better sense o f  the insurance pricing practices.

17. State-level aggregate persona l income data a rc  published in the U .S . D epartm en t o f  C om m erce Survey o f  
Current Business.

18. Letting the subscript i denote state f, subscript t denote year r, <?,, be insurance expenses in year t fo r state f, 
and/-„ be the competitive retu rn  (a s  a p rop o rt ion  o f  expected p rem ium s), then in a competitive equilib rium

Prem ium ,, = Losses,, +  (e „  +  ru)Pu,

o r

Prem ium ,, =
Losses,,

1 - t i , - r j '

The value o f  the loss ra tio  w ill be given by 
. r) . Losses,, ,

p s s ;  “ 1 - "  r«-

The absolute loss leve l and p rem ium  leve l w ill not affect the loss ra tio , since competition w ill w ork  to 
equalize the m arg ina l loss ra tio  value 1 - c u - r u  across states. T h e  unit price o f  insurance is the inverse o f  
Ihe loss ratio , o r  1/(1 -e ;, - r „ ) .

19. A lthough the stated intent o f  regu lation  is to lim it prices, the p e rfo rm ance o f  insurance regulation in 
practice has been m ore m ixed. F o r  exam ple, ove r the 1974-1981 pe riod , au tom obile insurance regulation 
did decrease the price (as measured by the inverse o f  the loss ra tios), but there was a lso a substantial price 
decrease experienced in the states that moved from  a regu lated to  a deregu lated situation. D eregu lation 
served to fo s te r m ore  price com petition than would have otherw ise occu rred  under a regu latory regime. 
Fo r discussion o f  these resu lts, see G rabow sk i, Viscusi. and Evans (1 9 8 9 ).

20. See the Casualty A ctuaria l Society (1 9 9 0 ) .
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o n e  l e t t e r / s u b m i t t a l  w h i c h  c a n n o t  b e  e a s i l y  d i v i d e d  ( n o t e ,  

f o r  e x a m p l e ,  i n f o r m a t i o n  r e g a r d i n g  d e n t i s t s  a n d  n u r s e s  i n  

" A v a i l a b i l i t y / A f f o r d a b i l i t y ; I n s u r e d  P e r c e n t a g e 11) ;  c e r t a i n  

r e p o r t s  a n d  s t u d i e s  f a l l  i n t o  m o r e  t h a n  o n e  c a t e g o r y .  T h e r e  

m a y  a l s o  b e  m i s s i n g  o r  o u t  o f  o r d e r  p a g e s ,  e t c .  a l t h o u g h  I  

h a v e  g o n e  t h r o u g h  e v e r y t h i n g  p r e t t y  c a r e f u l l y  t o  a v o i d  t h i s  

p r o b l e m .  E a c h  s e c t i o n  w a s  s t a p l e d  i f  i t  c o u . l d  b e  s t a p l e d ,  

b o u n d  i f  n o t ,  o r  " r u b b e r b a n d e d "  i f  i t  c o u l d n ' t  b e  s t a p l e d  o r  

b o u n d .  A l l  s e c t i o n s  h a v e  h o l e s  f o r  a  t h r e e  r i n g  n o t e b o o k  i f  

y o u  p r e f e r  t h a t  m e t h o d  o f  k e e p i n g  t h i n g s  o r g a n i z e d .

I  h a v e  n o t  a t t e m p t e d  t o  " s t a c k  t h e  d e c k "  o n e  w a y  o r  t h e  

o t h e r .  G e n e r a l l y ,  I  h a v e  t r i e d  t o  g i v e  y o u  t h e  b e s t  

a v a i l a b l e  i n f o r m a t i o n  f r o m  " n o n - p a r t i s a n "  s o u r c e s

O f f ic e s  L o c a t e d  in  t h e  c o u r t  P l a z a  B u il d in g  
240 M a in  .St .. S u it e  602, J u n e a u . A l a s k a



( p a r t i c u l a r l y  t h e s e  i d e m : !  f l e d  i n  t h e  G r o u p  i f  I  a n d  ? 2  g a m e  

p l a n s ) .  H o w e v e r ,  I  h a v e  a l s o  o a k e n  o n e  l i b e r t y  o f  i n c l u d i n g  

w h a n  s o m e  m a y  c o n s i d e r  " p a r t i s a n " m a o a r i a i s  ( f r o m  b o o h  s i d e s  

o f  t h e  f e n c e )  w h e r e  I  f e l o  o h e  i n f o r m a o i o n  w a s  r e l e v a n t  o r  

h e l p f u l  i n  d e f i n i n g  a  p o i n t  o f  v i e w  o n  t h e  m a n y  i n t e r r e l a t e d  

i s s u e s  b e f o r e  u s .  I  a n t i c i p a t e  t h a t  s o m e  o f  t h e  m a t e r i a l s  

c o n t a i n e d  i n  t h i s  s e c o n d  p a c k e t  w i l l  b e  r e j e c t e d  b y  t h e  T a s k  

F o r c e  f o r  o n e  r e a s o n  o r  a n o t h e r  w h e n  i t  d r a w s  i t s  f i n a l  

c o n c l u s i o n s .

Y o u  m a y  a l s o  w a n t  t o  t a k e  a  s e c o n d  l o o k  a t  y o u r  f i r s t  p a c k e t  

f o r  o t h e r  v i e w s  o n  t h e  i s s u e s .

A d d i t i o n a l  s u g g e s t i o n s  a r e  e n c o u r a g e d .  I f  I  h a v e  l e f t  

s o m e t h i n g  o u t  w h i c h  h a s  b e e n  r e c o m m e n d e d  b y  o n e  p a r t y  o r  

a n o t h e r  I  a m  h a p p y  t o  r e c o n s i d e r .  I t  i s  a l s o  q u i t e  p o s s i b l e  

t h a t  c o n s t r u c t i v e  i n f o r m a t i o n  i n  m y  p o s s e s s i o n  h a s  b e e n  l o s t  

i n  t h e  s h u f f l e .

T h i s  s h o u l d  n e t  b e  c o n s i d e r e d  a  f i n a l  p r o d u c t  a s  t h e r e  a r e  

g a p s  a n d  o t h e r  p r o b l e m s  ( s o m e  y e t  t o  b e  d i s c o v e r e d )  w h i c h  

w i l l  h o p e f u l l y  b e  r e s o l v e d  a s  t h e  p r o c e s s  c o n t i n u e s .  1  
a p o l o g i z e  f o r  t h e  l o n g  d e l a y  b e t w e e n  m e e t i n g s ,  b u t  I  h a d  t o ' '  

s t a r t  f r o m  s c r a t c h  a n d  t h i n g s  h a v e  a r r i v e d  i n  b i t s  a n d  

p i e c e s  o f t e n  r e q u i r i n g  a d d i t i o n a l  a n a l y s i s  a n d  f o l l o w - u p ;  

f u r t h e r  c o m p l i c a t e d  b y  l a s t '  m i n u t e  r e a l i z a t i o n s  t h a t  I  h a d  

m i s s e d  a  p i e c e  o f  t h e  p u z z l e ,  e n d l e s s  p r o b l e m s  w i t h  

s c h e d u l i n g  o u r  s e c o n d  m e e t i n g  ( C h r i s t m a s ,  S e s s i o n ,  a n d  b u s y  

T a s k  F o r c e  m e m b e r s )  a n d  o t h e r  l o g i s t i c a l  d i f f i c u l t i e s .  A f t e r  

y o u  ( a n d  I )  h a v e  h a d  a  c h a n c e  t o  s t a r t  d i g e s t i n g  a l l  t h i s  

a n d  p r i o r  t o  o u r  n e x t  m e e t i n g ,  I ' l l  s e n d  o u t  a  m e m o r a n d u m  

w i t h  m y  t h o u g h t s  a n d  o b s e r v a t i o n s  a l o n g  w i t h  a d d i t i o n a l  

m a t e r i a l s .  “

I  k n o w  t h e r e  i s  a  l o t  t o  r e v i e w  i n  a  f a i r l y  s h o r t  p e r i o d  o f

t i m e  b u t  t h e  s u b j e c t s  a d d r e s s e d  a r e  c o m p l e x  a n d  I  t h o u g h t  i f

b e s t  t o  g i v e  y o u  a s  m u c h  o r i g i n a l  d a t a  a s  p o s s i b l e  f o r  

s t a r t e r s  r a t h e r  t h a n  t o  s i m p l y  o f f e r  a  s u m m a r y  o f  m y

i m p r e s s i o n s  a n d  c o n c l u s i o n s .  F o r t u n a t e l y ,  s o m e  o f  t h e s e

m a t e r i a l s  c a n  b e  s k i m m e d  e a s i l y .

J u s t  p r e t e n d  y o u  a r e  a  s t u d e n t  s t u d y i n g  f o r  a  m i d - t e r m  e x a m .

M y  t h a n k s  a n d  c o m p l i m e n t s  t o  t h e  m a n y  p e o p l e  a n d  

o r g a n i z a t i o n s  w h o  b e n t  o v e r  b a c k w a r d s  t o  a s s i s t  m e  i . r  

e f f o r t  w i t h o u t  c o m p l a i n t ;  a n d  a  s p e c i a l  t h a n k s  t o  J u l i e  

K r a f t  w h o  w a s  a l w a y s  t h e r e  w h e n  I  n e e d e d  h e r  a d v i c e  a n d  

a s s i s t a n c e .

H e r e  i s  *  b r i e f  d i s c u s s i o n  o f  m a j o r  a t t a c h m e n t s  b y  t o p i c  a s  

s e t  c u t  i n  t h e  T a s k  F o r c e  G r o u p  1 a n d  G r o u p  2  " t o  d o "  l i s t s :

1 .  I N S U R A N C E  R A T E S :  Y o u  w i l l  f i n d  a t t a c h e d  r a t e  i n f o r m a t i o n  

( c u r r e n t  t o  t h i s  d a t e ) ,  i n c l u d i n g  " t a i l "  c o v e r a g e  q u o t e s ,



r e c e i v e d  i r o n  t h e  m a j o r  a d m i c r a d  c a r r i e r s  w h o  h a v e  r e s p o n d e d  

c o  i n f c r m a t i c n a l  r e q u e s t s  s i m i l a r  c c  t h a t :  c o n t a i n e d  i n  t h e  

" C l a i m s  S u r v e y "  s e c t i o n .  T h e s e  s u r v e y s  w e r e  s e n t  t o  a s  m a n y  

a d m i t t e d  c a r r i e r s  a s  w e  c o u l d  i d e n t i f y  a t  t h e  t i m e  f o r  e a c h  

o f  t h e  t a r g e t  p r o f e s s i o n a l  g r o u p s  ( L a w y e r s ,  P h y s i c i a n s ,  

H o s p i t a l s ,  A r c h i t e c t s ,  E n g i n e e r s  a n d  L a n d  S u r v e y o r s ) .  I n  a n  

e f f o r t  t o  b r o a d e n  t h e  s c o p e  o f  c u r  i n q u i r i e s ,  I  a m  a l s o

i n c l u d i n g  c u r r e n t  r a t e  f i l i n g s  p r o v i d e d  b y  t h e  D i v i s i o n  o f

I n s u r a n c e  f o r  N u r s e s ,  N u r s e  m i d - w i v e s ,  D e n t i s t s ,  a n d

A c c o u n t a n t s .  N o  o t h e r  r a t e s  h a v e  b e e n  i n c l u d e d  b u t  I  a m  t o l d

t h a t  t h e  D i v i s i o n  o f  I n s u r a n c e  i s  d e v e l o p i n g  a  c o m p a r a t i v e  

a n a l y s i s  o f  a u t o  a n d  h o m e  o w n e r ' s  r a t e s  w h i c h  I  w i l l  p a s s  

a l o n g .

F i n a l l y ,  I ' v e  a t t a c h e d  t h e  M I E C  r a t a  f i l i n g  d o c u m e n t s  

p r o v i d e d  b y  t h e  D i v i s i o n  o f  I n s u r a n c e  f o r  v c u r  i n f o r m a t i o n .  

R a t e s  f i l i n g s  f o r  e t h e r  l i a b i l i t y  p o l i c i e s  o f  a d m i t t e d  

c a r r i e r s  ( i n c l u d i n g  M I C A ,  w h i c h  w a s  t o  t h i c k  t o  i n c l u d e )  a r e  

a v a i l a b l e  i n  m y  o f f i c e  f o r  a n y o n e  w h o  i s  i n t e r e s t e d .  P l e a s e  

l e t  m e  k n o w .  I  a m  a l s o  a t t e m p t i n g  t o  n a i l  d o w n  r a t e s  f o r  

t h e s e  n o n - p r o f e s s i o n a l  c a t e g o r i e s  l i s t e d  a s  p r o b l e m  a r e a s  b y  

t h e  D i v i s i o n  o f  I n s u r a n c e  a n d / o r  t h e  A l a s k a  I n d e p e n d e n t  

I n s u r a n c e  A g e n t s  a n d  B r o k e r s  A s s o c i a t i o n ;  a n d  d e t e r m i n e  

g e n e r a l  r a t e  t r e n d s  f o r  t h e  m a j o r  p r o f e s s i o n a l  c a t e g o r i e s  

o v e r  t h e  l a s t  s e v e r a l  y e a r s , .  I  h a v e  n e t  f o c u s e d  o n  " s u r p l u s  

l i n e s "  / ' p u r c h a s i n g  g r o u p s "  a n d  s i m i l a r  i s s u e s  b e c a u s e  y o u  

h a v e  t o  d r a w  a  l i n e  s o m e w h e r e  b u t  w e  m a y  w a n t  t o  t a k e  a  

c l o s e r  l o o k  i n  t h e  f u t u r e .  M o r e  o n  t h i s  t o p i c  i n  t h e  

a n a l y s i s  m e m o r a n d u m .  S t a y  t u n e d .

2 .  A V A I L A B I L I T Y  O F  I N S U R A N C E :  I n f o r m a t i o n  d e v e l o p e d  b y  t h e  

D i v i s i o n  o f  I n s u r a n c e ,  t h e  A l a s k a  I n d e p e n d e n t  I n s u r a n c e  

A g e n t s  a n d  B r o k e r s  A s s o c i a t i o n ,  v a r i o u s  p r o f e s s i o n a l  

o r g a n i s a t i o n s  a n d  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  

a l o n g  w i t h  r e s p o n s e s  f r o m  s e v e r a l  o f  t h e  m a j o r  a d m i t t e d  

c a r r i e r s  ( i n c l u d e d  i n  t h e  c l a i m s  s u r v e y  s e c t i o n )  a r e  

a t t a c h e d .  T h i s  i s  p r e t t y  g o o d  s t u f f ,  " l e a s e  r e a d  t h e s e  

m a t e r i a l s  c a r e f u l l y .  I  a m  t o l d  t h a t  r e l e v a n t  a d d i t i o n a l  d a t a  

d e v e l o p e d  b y  t h e  D i v i s i o n  o f  I n s u r a n c e  i n  D e c e m b e r  

c o n c e r n i n g  s u r p l u s  l i n e s  ( w h i c h  a p p a r e n t l y  c a n  o n l y  b e  u s e d  

w h e n  t h e r e  i s  a n  a d m i t t e d  c a r r i e r  a v a i l a b i l i t y  p r o b l e m )  w i l l  

b e  p r o v i d e d  i n  t h e  n e a r  f u t u r e .  I n f o r m a t i o n  r e g a r d i n g  C P A ' s  

( a n d  h o p e f u l l y  D a y  C a r e  f a c i l i t i e s )  w i l l  f e l l o w .

3 .  P E R C E N T A G E  O F  U N I N S U R E D :  A l l  a v a i l a b l e  i n f o r m a t i o n  i s  

i n c l u d e d  f o r  D o c t o r s ,  L a w y e r s ,  E n g i n e e r s ,  A r c h i t e c t s ,  L a n d  

S u r v e y o r s ,  D e n t i s t s  a n d  N u r s e s .  I n f o r m a t i o n  r e g a r d i n g  C P A ' s  

a n d  D a y  C a r e  F a c i l i t i e s  w i l l  b e  f o r w a r d e d  a s  s o o n  a s  

p o s s i b l e .  Y o u  w i l l  n o t e  t h a t  w i t h  t h e  e x c e p t i o n  o f  D o c t o r s ,  

m o s t  o f  t h e  d a t a  o n  t h i s  t o p i c  i s  d a t e d ,  s p e c u l a t i v e  o r  n o n ­

e x i s t e n t .  A  c u r r e n t  s u r v e y  w o u l d  b e  n e c e s s a r y  t o  a d e q u a t e l y  

a n s w e r  t h i s  i n q u i r y .  I  s u s p e c t  t h a t  m o s t ,  i f  n o t  a l l  , o f  

t h e  p r o f e s s i o n a l  o r g a n i z a t i o n s  w o u l d  t o  b e  w i l l i n g  t o  

c o n d u c t  s u c h  a  s u r v e y  i f  n e c e s s a r y ;  b u t  g i v e n  t h e  e f f o r t



r e q u i r e d  I n a v e  n e t  a s k e d  chem t o  p e n d i n g  T a s k  f o r c e  
d i s c u s s i o n .  However ,  I  h a v e  o r a o a r e d  a d r a f t :  q u e s t i o n n a i r e  
w h ich  I c a n  s h a r e  w i t h  you upon  r e q u e s t .  A s u r v e y  c o n d u c t e d  
by t h e  A l a s k a  S t a t e  M e d ic a l  A s s o c i a t i o n  w h ic h  a p p a r e n t l y  
a d d r e s s e s  t h i s  i s s u e  and  p e r h a p s  r e l a t e d  q u e s t i o n s  i s  
c u r r e n t l y  u n d e rw a y  .w i th  r e s u l t s  a v a i l a b l e  by m i d - F e b r u a r y  i f  
a l l  g o e s  a c c o r d i n g  t o  p l a n .  v

4. AVAILABILITY OF SERVICES: T h i s  h a s  b e e n  h a r d  t o  p i n  down 
s i n c e  t h e  T a sk  F o r c e  p r o v i d e d  l i t t l e  g u i d a n c e  on t h e  " o t h e r  
s e r v i c e s "  c a t e g o r y .  I  h a v e  s u r v e y e d  w i t h  a b r o a d  b r u s h  s t a t e  
and f e d e r a l  a g e n c i e s ,  p r o f e s s i o n a l  a n d  o t h e r  o r g a n i s a t i o n s  
and i n d i v i d u a l s  who m i g h t  h a v e  s o m e t h i n g  t o  a d d  t o  t h e  
d i s c u s s i o n .  A l l  a v a i l a b l e  i n f o r m a t i o n  r e c e i v e d  t o  d a t e  i s  
i n c l u d e d  f o r  t a r g e t  p r o f e s s i o n a l s  ( e x p a n d e d  l i s t ) .
A d d i t i o n a l  i n f o r m a t i o n  r e g a r d i n g  CPA's  i s  i n  p r o g r e s s .  I 'm  
s t i l l  w o r k i n g  on t h e  " o t h e r  s e r v i c e s "  c a t e g o r y  a n d  w a i t i n g  
f o r  a r e s p o n s e  f ro m  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i c e s ;  i n f o r m a t i o n  c o m p i l e d  t o  d a t e  i s  a t t a c h e d .  I n  
a d d i t i o n ,  I  j u s t  r e c e i v e d  word f ro m  t h e  A l a s k a  S t a t e  M e d ic a l  
A s s o c i a t i o n  t h a t  t h e r e  a r e  d o c t o r  a v a i l a b i l i t y  p r o b le m s  i n  
t h e  f o l l o w i n g  c o m m u n i t i e s :  H a i n e s ,  Tok ,  K e t c h i k a n  and  
D i l l i n g h a m  a s  w e l l  a s  a v a r i e t y  o f  s p e c i a l i z e d  s e r v i c e  g a p s  
( e g .  no Ob/Gyn) i n  o t h e r  c o m m u n i t i e s .  I ' v e  a l s o  h e a r d  t h a t  
C r a i g  c u r r e n t l y  h a s  no d o c t o r s  b u t  t h i s  h a s n ' t  b e e n  
c o n f i r m e d .

F i n a l l y  an d  f o r  y o u r  i n f o r m a t i o n ,  I  am t o l d  t h a t  i t  i s  v e r y  
d i f f i c u l t  f o r  p e o p l e  t o  f i n d  l a w y e r s  t o  r e p r e s e n t  them  i n  
W o r k e r ' s  c o m p e n s a t i o n  and  c e r t a i n  m e d i c a l  m a l p r a c t i c e  
c a s e s .

5. ;*H0 RECEIVES WHAT FROM SETTLEMENT: S e e  a t t a c h e d  "p ie"  
c h a r t "  f ro m  t h e  Rand C o r p o r a t i o n  c o n t a i n e d  i n  t h e  s o - c a l l e d  
" t h r e e - l e v e l "  s t u d y  d i s c u s s e d  b e l o w .  S i m i l a r  i n f o r m a t i o n  i s  
c o n t a i n e d  i n  " C o s t s  a n d  C o m p e n s a t i o n  P a i d  i n  T o r t  
L i t i g a t i o n "  by  K a k a l i k  a n d  P a c e  a l s o  i n c l u d e d  i n  t h a t  
s e c t i o n .  3 a s e d - o n  my d i s c u s s i o n s  w i t h  v a r i o u s  i n t e r e s t e d  
p a r t i e s , i t  a p p e a r s  t h a t  no s u c h  b re a k d o w n  h a s  b e e n  
d e v e l o p e d  f o r  A l a s k a ,  b u t  I  s u s p e c t  t h a t  t h e  r e s u l t s  w ould  
be  c o m p a r a b l e .

6 .  CLAIMS .EXPERIENCE OF SELF-INSURED ENTITIES: I  a l s o  s e n t  a 
c l a i m s  s u r v e y  t o  t a r g e t  s e l f - i n s u r e r s  i n  A l a s k a  ( a l l  m a j o r  
p u b l i c  e n t i t i e s  t h a t  we c o u l d  i d e n t i f y  a t  t h e  t i m e  and  a 
c o u p l e  o f  p r i v a t e  e n t i t i e s ) ;  r e s u l t s  r e c e i v e d  t o  d a t e  a r e  
i n c l u d e d  ( S t a t e  o f  A l a s k a ,  M u n i c i p a l i t y  o f  A n c h o r a g e ,  
A n c h o ra g e  S c h o o l  D i s t r i c t  a n d  t h e  U n i v e r s i t y ,  o f  A l a s k a )  
a l o n g  w i t h  a  c o u p l e  o f  l e t t e r s  f ro m  h o s p i t a l s  i n  C o rd o v a  a n d  
P e t e r s b u r g .  A s e c o n d ,  l e s s  c o m p l i c a t e d  r e q u e s t  w e n t  o u t  
r e c e n t l y  t o  a  w i d e r  c r o s s  s e c t i o n  o f  s e l f - i n s u r e d ' s i n  an  
e f f o r t  t o  p i c k  up more  i n f o r m a t i o n  s i n c e  s e v e r a l  e n t i t i e s  
w ere  e i t h e r  u n a b l e  o r  u n w i l l i n g  t o  r e s p o n d  t o  my n a i v e l y  
c o m p r e h e n s i v e  o r i g i n a l  r e q u e s t .  I n  a d d i t i o n ,  a s  I  m e n t i o n e d



a b o v e ,  mosc c f  t h e  m a jo r  p l a y e r s  i n  t h e  A l a s k a  a d m i t t e d  * 
p r o f e s s i o n a l  l i a b i l i t y  m a r k e t  hav e  r e s p o n d e d  a s  b e s t  m a y  
c o u l d  w i t h  t h e  e x c e p t i o n  c f  N a t i o n a l  U nion  ( l a w y e r s  
l i a b i l i t y )  w h ic h  h a s  a p p a r e n t l y  d e c l i n e d  t o  r e s p o n d .

P l e a s e  n o t e  t h a t  t h i s  s e c t i o n  b e g i n s  w i t h  t h e  h e a d i n g  
" C la im s  I n f c r m a t i o n - P r o f e s s i o n a i s " .

ROLES AND MECHANISMS CF STATE AGENCIES: The  a t t a c h e d  
m a t e r i a l s  s u m m a r iz e  t h e  d u t i e s  o f  t h r e e  s t a t e  a g e n c i e s  w h ic h  
h a v e  p r i m a r y  r o l e s  i n  t h i s  a r e n a  -  The D i v i s i o n  o f  I n s u r a n c e  
i n  t h e  D e p a r t m e n t  o f  Commerce and Economic D e v e lo p m e n t ,  
w hich  r e g u l a t e s  i n s u r a n c e  a c t i v i t i e s  i n  t h e  s t a t e ;  t h e  
D i v i s i o n  o f  R i s k  Management i n  t h e  D e p a r t m e n t  o f  
A d m i n i s t r a t i o n  w h ic h  i s  r e s p o n s i b l e  f o r  h a n d l i n g  c l a i m s  
a g a i n s t  t h e  S t a t e  o f  A l a s k a ,  a " s e l f - i n s u r e d "  p u b l i c  e n t i t y ;  
and t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  w i t h i n  t h e  
D e p a r t m e n t  c f  Commerce an d  Economic D e v e lo p m e n t  w h ich  
r e g u l a t e s  s e v e r a l  o f  t h e  p r o f e s s i o n a l  g r o u p s  d i s c u s s e d  i n  
t h e  a t t a c h m e n t s  i n c l u d i n g  D o c t o r s ,  D e n t i s t s ,  N u r s e s ,  
A r c h i t e c t s ,  E n g i n e e r s ,  Land S u r v e y o r s ,  an d  C e r t i f i e d  P u b l i c  
A c c o u n t a n t s .  I  am s t i l l  w a i t i n g  f o r  i n f o r m a t i o n  on S t a t e  
a g e n c i e s  i n v o l v e d  i n  l i c e n s i n g / c e r t i f i c a t i o n  o f  h o s p i t a l s ,  
day  c a r e  f a c i l i t i e s ,  e t c .  b u t  I  s h o u l d  h a v e  more  on t h i s  
s c o n . .

S. STATUS OF STATE SUIT AGAINST INSURANCE COMPANIES: See 
a t t a c h e d  memo f ro m  A t t o r n e y  G e n e r a l ' s  o f f i c e  w h ic h  t e l l s  u s  
w ha t  h a s  h a p p e n e d  t o  d a t e  a l o n g  w i t h  comments  f rom  i n d u s t r y  
r e p r e s e n t a t i v e  Tom S l a g l e .

9.  PEER REVIEW PANEL RESULTS; TOTAL NUMBER OF MEDICAL 
MALPRACTICE CASES: As you w i l l  s e e  f rom r e a d i n g  t h e  a t t a c h e d  
l e t t e r  f ro m  t h e  A l a s k a  C o u r t  Sys tem  much o f  t h i s  i n f o r m a t i o n  
i s  n o t  r e a d i l y  a v a i l a b l e .  The l a s t  do cu m en t  i n  t h i s  s e c t i o n  
d o e s  c o n t a i n  p o t e n t i a l l y  u s e f u l  i n f o r m a t i o n  b u t ,  i r o n i c a l l y ,  
I ' v e  l o s t  t r a c k  o f  t h e  s o u r c e .  H o p e f u l l y ,  som eone  o u t  t h e r e  
c a n  h e l p  me f i l l  i n  t h e  b l a n k s .  I 'm  a l s o  t r y i n g  t o  d e t e r m i n e  
a n n u a l  c o s t s  t p  t h e  S t a t e  C o u r t '  s y s t e m  r e l a t i n g  t o  t o r t  
l i t i g a t i o n  a n d  how l o n g  i t  t a k e s  t o  r e s o l v e  a  t y p i c a l  
n e g l i g e n c e  c a s e  f ro m  t h e  f i l i n g  o f  a  c o m p l a i n t  t o  f i n a l  
d i s p o s i t i o n .

10. OTHER SOLUTIONS TRIED ELSEWHERE; MATRIX OF STATE 
SYSTEMS; FEDERAL ACTIONS: I  h a v e  i n c l u d e d  i n f o r m a t i o n  
d e v e l o p e d  by  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s ,  
a New York law  f i r m  w h ic h  t r a c k s  t h e s e  i s s u e s  and  
m i s c e l l a n e o u s  o t h e r  s o u r c e s  i n c l u d i n g  t h e  Rand C o r p o r a t i o n .  
T h e r e  i s  a l s o  a  s e p a r a t e  a t t a c h m e n t  on " p r e - j u d g e m e n t  
i n t e r e s t "  i n  r e s p o n s e  t o  a s p e c i f i c  T a sk  F o r c e  i n q u i r y .  The 
Jam es  Ludlara  a r t i c l e  ( " B a t t l e  f o r  M e d ic a l  M a l p r a c t i c e  
Refo rm ")  w h i l e  p a r t i s a n  was i n c l u d e d  b e c a u s e  i t  c o n t a i n s  
u s e f u l  i n f o r m a t i o n  on l e g i s l a t i v e  s t r a t e g y  i s s u e s  and " t o r t  
r e f o r m "  p r o s  an d  c o n s  among o t h e r  t h i n g s .  I ' v e  a l s o  a t t a c h e d



an NCSL summary o f  p e n d i n g  1939 l e g i s l a t i o n  a r o u n d  one 
c o u n t r y  t o  g i v e  you a s e n s e  c f  c u r r e n t  t h i n k i n g  on t h e  
s u b j e c t  and  a co p y  o f  an A l a s k a  A t t o r n e y  G e n e r a l ' s  o p i n i o n  
on t h e  c o n s t i t u t i o n a l i t y  c f  s e v e r a l  p r o p o s a l s  c o n t a i n e d  i n  
H3 156;  b u t  p l e a s e  n o t e  my u n s o l i c i t e d  o p i n i o n  t h a t  t h e  
c o n c l u s i o n s  c o n t a i n e d  i n  t h i s  memorandum a r e  s p e c u l a t i v e  a n d  
d e b a t a b l e .

T h e ra  i s  d u p l i c a t i o n  i n  t h i s  s e c t i o n  b u t  I  w a n t e d  t o  g i v e  
you a c h o i c e  o f  f o r m a t s .  Seme i n f o r m a t i o n  may be d a t e d  ( e . g .  
S t a t u t e  o f  R e p o s e / L i m i t a t i o n s )  d u e  p r i m a r i l y . t o  t h e  e v e r  
p r e s e n t  p o s s i b i l i t y  o f  j u d i c i a l  d e c i s i o n s  o v e r t u r n i n g  t h e s e  
laws on c o n s t i t u t i o n a l  g r o u n d s .

At a minimum, I  recommend t h a t  you  r e a d  t h e  NCSL n a r r a t i v e  
and t h e  W i l s o n ,  E l s e r  r e p o r t  and  t a k e  a q u i c k  l o o k  a t  w h a t  
was g o i n g  on a r o u n d  t h e  c o u n t r y  i n  1 9 8 9 .  An i n t e r e s t i n g  
o v e r a l l  v i e w  o f  F e d e r a l  and  S t a t e  a c t i v i t i e s  i s  a l s o  
c o n t a i n e d  i n  C h a p t e r  3 o f  t h e  W i n s t o n / L i t a n  book  d i s c u s s e d  
b e lo w .

11. ALTERNATIVE CLAIMS RESOLUTION MECHANISMS: I ' v e  i n c l u d e d  
a s a m p l i n g  o f  i n f o r m a t i o n  on t h i s  t o p i c  w h ic h  s h o u l d  g i v e  
vcu a  p r e t t y  good  s e n s e  o f  some o f  t h e  more  s i g n i f i c a n t  
a l t e r n a t i v e s  w h ic h  a r e  i n ^ o p e r a t i o n  o r  u n d e r  c o n s i d e r a t i o n .  
T h i s  s e c t i o n  i n c l u d e s  a 1984 Rand s t u d y  o n  s t a t e  c o u r t  
a r b i t r a t i o n ,  a  c o m p a r i s o n  o f  t h r e e  m e d i c a l  l i a b i l i t y  r e f o r m  
p r o p o s a l s ,  a n d  d i s c u s s i o n s  o f  t h e  H a w a i i  a r b i t r a t i o n  s y s t e m  
and  t h e  V i r g i n i a  3 i r t h  R e l a t e d  N e u r o l o g i c a l  I n j u r y  
C o m p e n s a t i o n  A c t .  I  a l s o  d i r e c t  y o u r  a t t e n t i o n  t o  H uber  who 
a r g u e s  d i r e c t  " f i r s t  p a r t y "  i n s u r a n c e  ( a p p a r e n t l y  s i m i l a r  t o  
t h e  p o l i c i e s  some p e o p l e  p u r c h a s e  b e f o r e  t h e y  g e t  on 
a i r p l a n e s )  and  comments  c o n t a i n e d  i n  t h e  L i t a n  e t .  a l .  " p i e c e  
d i s c u s s e d  b e l o w .  F i n a l l y ,  you  may w a n t  t o  r e f e r  t o  my 
o r i g i n a l  i n f o r m a t i o n  p a c k a g e  f o r  a r e v i e w  o f  G o v e r n o r  
C c w p e r ' s  "No F a u l t "  m e d i c a l  m a l p r a c t i c e  p r o p o s a l .

12 .  IMPACTS OF U .S .  TORT SYSTEM CHANGES: T h i s  i n f o r m a t i o n  i s  
h a r d  t o  come b y .  I  h a v e  t r i e d  t o  p r o v i d e  s e v e r a l  r e a s o n a b l y  
c r e d i b l e  p e r s p e c t i v e s  on t h e  q u e s t i o n ,  a l t h o u g h  a t  f i r s t  
g l a n c e  t h e  e v i d e n c e  a p p e a r s  t o  be  so m ew h a t  c o n t r a d i c t o r y .
T h i s  s e c t i o n  i n c l u d e s  i n f o r m a t i o n  f ro m  Rand ( " A s s e s s i n g  t h e  
E f f e c t s  o f  T o r t  R e f o r m " ;  " F r e q u e n c y  and  S e v e r i t y  o f  
M a l p r a c t i c e  C l a i m s " ) ,  an d  a c t u a r i e s  M i l l i m a n  a n d  R o b e r t s o n  
a l o n g  w i t h  s e v e r a l  o t h e r  a r t i c l e s  on t h e  s u b j e c t .  P l e a s e  
n o t e  t h a t  t h e  Danzon r e p o r t  on F r e q u e n c y  an d  S e v e r i t y  o f  
C la im s  i s  o f t e n  r e f e r r e d  t o  by o t h e r  c i v i l  j u s t i c e  
c o m m e n t a t o r s .  Tile M aine  r e p o r t  d i s c u s s e d  b e lo w  a l s o  
a d d r e s s e s  t h e s e  i s s u e s .

13.  LEGISLATIVE RESEARCH REPORTS. A l l  r e p o r t s  p r e p a r e d  t o  
d a t e  on l i a b i l i t y  i s s u e s  a r e  a t t a c h e d .



14. RAND STUDY-THREE LEVELS: I "  t o o k  a w h i l e  t o  f i .n d  t h i s  
s t u d y  b u t  I  am p l e a s e d  t o  i n t r o d u c e  " T r e n d s  i n  T o r t  
L i t i g a c i c n ,  The S t o r y  B e h in d  t h e  S t a t i s t i c s "  by H e n s l e r  e t .  
a i .  I  h a v e  a l s o  i n c l u d e d  a r e c e n t  Maine m e d i c a l  m a l p r a c t i c e  
s t u d y  w h ich  y o u  may r i n d  i n t e r e s t i n g  a l o n g  w i t h  s e v e r a l  
o t h e r  r e p o r t s  ( m o s t l y  f rom Rand) w h ic h  a d d r e s s  a num ber  o f  
q u e s t i o n s  r a i s e d  by  t h e  T a s k  F o r c e ;  an d  w i l l . b e  h a p p y  t o  
o r d e r  a d d i t i o n a l  m a t e r i a l s  i n  y o u r  d i s c r e t i o n  ( s e e  a t t a c h e d  
Rand B i b l i o g r a p h y ) .

15 .  RESULTS AND AMOUNT CF SELF-REGULATION: A t t a c h e d  a r e  
a p p l i c a b l e  s t a t u t e s ,  r e g u l a t i o n s ,  c u r r e n t  a n n u a l  r e p o r t s ,  
n a t i o n a l  s t a n d a r d s ,  d i s c i p l i n a r y  s t a t i s t i c s ,  s t a t e  by s t a t e  
c o m p a r i s o n s  an d  o b s e r v a t i o n s  s u p p l i e d  by v a r i o u s  
p r o f e s s i o n a l  o r g a n i s a t i o n s  a n d  r e g u l a t o r s ,  a l o n g  w i t h  
i n f o r m a t i o n  r e g a r d i n g  e d u c a t i o n a l  p r o g r a m s  a n d  r e q u i r e m e n t s .  
More w i l l  f o l l o w  a s  s o o n  a s  i t  a r r i v e s  i n  my o f f i c e
i n c l u d i n g  t h e  A l a s k a  3 a r  A s s o c i a t i o n ' s  l a t e s t  a n n u a l  r e p o r t
and  a g e n e r a l  d i s c u s s i o n  o f  t r e n d s  o v e r  t h e  l a s t  few y e a r s .

15.  CHANGES IN TIME IN LAW OF LIABILITY AND DAMAGES: The 
Huber  and  B r o d e u r  b o o k s  ( f i v e  c o p i e s  e a c h )  j u s t  a r r i v e d  an d  
a r e  a v a i l a b l e  upon  r e q u e s t .  C a l l  i f  you  w a n t  o n e .  I  h a v e  
a l s o  i n c l u d e d  an e x c e l l e n t  o v e r a l l  d i s c u s s i o n  o f  t h e  i s s u e s  
( i n c l u d i n g  a summary o f  t h e  k i n d s  o f  c h a n g e s  w h i c h  h a v e  
o c c u r r e d  o v e r  t h e  l a s t  30 y e a r s )  e d i t e d  b y  S t e p h a n  L i t a n  an d  
C l i f f o r d  W in s t o n  o f  t h e  B r o o k i n g s  I n s t i t u t i o n  w h ic h  I  u r g e  
you t o  r e v i e w ,  p a r t i c u l a r l y  t h e  F o r w a rd  a n d  C h a p t e r s  1 an d
8.  I  h a v e  t a l k e d  t o  Mr. L i t a n  an d  c o n c l u d e d  t h a t  h e  d o e s  n o t  
a p p e a r  t o  h a v e  a n y  a x e s  t o  g r i n d .

17 .  CHANGES IN INSURANCE SERVICES; HOW THE PUBLIC IS — 
TREATED: W h i l e  i t  i s  n o t  e x a c t l y  r e s p o n s i v e  t o  t h i s  s p e c i f i c  
q u e s t i o n ,  I  h a v e  i n c l u d e d  a r e p o r t  p r e p a r e d  by  w e l l  known 
c o n su m e r  a d v o c a t e  R o b e r t  H u n t e r  w h ic h  h i t s  on  a num ber  o f  
t o p i c s  b e f o r e  u s .  T h i s  a l s o  c a n  be  c o n s i d e r e d  a p a r t i s a n  
e f f o r t  ( w h i c h  may r e q u i r e  a  r e b u t t a l  f ro m  t h e  i n s u r a n c e  
i n d u s t r y  and  o t h e r s ) ,  b u t  I  f e e l  we h a v e  an  o b l i g a t i o n  u n d e r  
t h e  t e r m s  o f  o u r  m a n d a t e  t o  r e v i e w  Mr. H u r t e r ' s  many
f i n d i n g s  a n d  c o n c l u s i o n s  s i n c e  he  i s  c o n s i d e r e d  by  many t o
h a v e  a. s t e a d y  an d  e n l i g h t e n e d  h a n d l e  on t h e  i s s u e s  b e f o r e  
u s .  As I  m e n t i o n e d  b e f o r e ,  G a ry  Fye i s  a l s o  w i l l i n g  t o  
d i s c u s s  t h e  s e r v i c e  i s s u e  a t  o u r  n e x t  m e e t i n g  i f  t h e r e  i s  no 
o b j e c t i o n  f ro m  t h e  g r o u p .  O t h e r w i s e ,  I  am o p e n  t o  a d d i t i o n a l  
s u g g e s t i o n s  on  how t o  f u r t h e r  e x p l o r e  t h i s  t o p i c  a n d  r e l a t e d  
q u e s t i o n s .

13.  INSURANCE DEPARTMENT REPORT: J i m  J o r d a n ,  f o r m e r l y  o f  t h e  
D i v i s i o n  o f  I n s u r a n c e ,  s a y s  t h e r e  i s  no s u c h  r e p o r t .

19 .  MISCELLANEOUS: I h a v e  a l s o  i n c l u d e d  s e v e r a l  a d d i t i o n a l  
a t t a c h m e n t s  w h ic h  may f a l l  i n t o  t h e  " b i a s "  c a t e g o r y  b u t  a r e  
s t i l l  w o r t h  r e v i e w i n g  i n  ray o p i n i o n .  T h e s e  i n c l u d e  e x c e r p t s



from a T i l l i . n g h a s t  s t u d y  on U.S .  and  World  t r e n d s ,  a c l a i m  
d a t a  o v e r v i e w  by ISO, I n c . ,  i n f o r m a t i o n  p r e p a r e d  by A1 
T am a g n i ,  S e n i o r  r e g a r d i n g  A l a s k a  C o u r t  R u le s  a n d  r e l a t e d  
m a t t e r s ,  a 1916 r e p o r t  p r e p a r e d  by s e v e r a l  s t a t e  A t t o r n e y ' s  
G e n e r a l  on t h e  c a u s e s  c f  t h e  l i a b i l i t y  i n s u r a n c e  s i t u a t i o n ,  
A L o u i s  K a r r i s  s t u d y  and  o t h e r s .

Have f u n  an d  f e e l  f r e e  t o  c a l l  w i t h  q u e s t i o n s ,  e t c .  

Remember, "no p a i n ,  no g a i n " .





ATTACHMENT ,? 2

SUMMARY OF DATA HIGHLIGHTS 
( a s  o f  March,  1990)

I .  AVAILABILITY AND AFFORDABILITY OF INSURANCE.

A. A v a i l a b i l i t y  h a s  im p ro v e d .  B ased  on i n f o r m a t i o n  r e c e i v e d  
by t h e  T a sk  F o r c e  t o  d a t e  from t h e  D i v i s i o n  o f  I n s u r a n c e  and  
v a r i o u s  p r o f e s s i o n a l  l i a b i l i t y  c a r r i e r s ,  t h e r e  a p p e a r  t o  be 
no s i g n i f i c a n t  a v a i l a b i l i t y  p r o b le m s  f o r  m o s t  p r o f e s s i o n a l s  
w i t h  c e r t a i n  l i m i t e d  e x c e p t i o n s .  A c c o r d i n g  t o  t h e  A l a s k a  
I n d e p e n d e n t  I n s u r a n c e  A g e n t s  an d  B r o k e r ' s  A s s o c i a t i o n ,  I n c .  
t h e r e  a r e  soma a v a i l a b i l i t y  p r o b le m s  f o r  n o n - p r o f e s s i o n a l  
c a t e g o r i e s  l i k e  d a y  c a r e  c e n t e r s ,  l i q u o r  l i a b i l i t y ,  s m a l l  
s p e c i a l t y  an d  g e n e r a l  c o n t r a c t o r s ,  p o l l u t i o n  a n d  any  s m a l l  
b u s i n e s s  t h a t  r e q u i r e s  l i a b i l i t y  c o v e r a g e  o n l y .

B. G e n e r a l l y ,  r a t e s  a p p e a r  t o  h a v e  s t a b i l i z e d  w i t h i n  t h e  
l a s t  y e a r  o r  s o  a l t h o u g h  c o s t s  a r e  s t i l l  p e r c e i v e d  a s  
p r o h i b i t i v e  a n d / o r  u n r e a s o n a b l e  f o r  some c a t e g o r i e s ,  m ost  
n o t a b l y  t e s t i n g  l a b s ,  s t r u c t u r a l  e n g i n e e r s ,  a t t o r n e y s  d o i n g  
SEC w o r k ,  p o l l u t i o n  and  a s b e s t o s  w o rk ,  r e a l  e s t a t e  d e v e l o p e r  
c o m b i n a t i o n s ,  c o m p u t e r  p r o g r a m e r s  an d  c e r t a i n  p h y s i c i a n  
c a t e g o r i e s  i n c l u d i n g  b u t ^ n o t  l i m i t e d  t o  OB/GYN. Many e x p e r t s  
t e l l  u s  t h a t  t h i s  i s  a c y c l i c a l  b u s i n e s s  and  a n t i c i p a t e  
a n o t h e r  r o u n d  o f  a v a i l a b i l i t y / a f f o r d a b i l i t y  p r o b l e m s  i n  t h e  
f u t u r e .

C. A f f o r d a b i l i t y  i s  r e l a t i v e ;  t h e  g r e a t e r  p e r c e n t a g e  o f  
incom e r e p r e s e n t e d  by i n s u r a n c e  p rem iu m s ,  t n e  g r e a t e r  t h e  
c o n c e r n .  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  n a t i o n w i d e  m e d i c a l  
m a l p r a c t i c e  p re m iu m s  w ere  6.2% o f  p h y s i c i a n ' s  g r o s s  income 
i n  1 936 ;  t h e  n a t i o n a l  a v e r a g e  f o r  A r c h i t e c t s  a n d  E n g i n e e r s  
i s  4.2% -  i t  i s  e s t i m a t e d  t h a t  i n  A l a s k a  t h e  a v e r a a e  i s  7%. 
We h a v e  no  c o m p a r a b l e  i n f o r m a t i o n  f o r  l a w y e r s .

I I .  PERCENTAGE OF UNINSURED.

A. B a se d  on i n f o r m a t i o n  p r o v i d e d  by t h e  A l a s k a  S t a t e  M e d ic a l  
A s s o c i a t i o n  t h e  t o t a l  p e r c e n t a g e  o f  u n i n s u r e d  p h y s i c i a n s  i n  
A l a s k a . ’i s -.24% i n  c i t i e s ,  12% i n  to w n s  and  56% i n  t h e  Bush.  
The s t u d y  f u r t h e r  i n d i c a t e s  t h a t  OB/GYN ( 4 4 .7 % ) ,  F a m i ly  
P r a c t i c e  (34%) a n d  O r t h o p e d i c s  (23%) h a v e  t h e  l a r g e s t  b l o c k  
o f  u n i n s u r e d .  A m ore  r e c e n t  s u r v e y  by t h e  M e d ic a l  
A s s o c i a t i o n  o f  F a m i l y  P r a c t i c e  an d  OB/GYN p r a c t i t i o n e r s  
i n d i c a t e s  t h a t  15% a r e  u n i n s u r e d  ( b a s e d  on a r e s p o n s e  r a t e  
o f  o v e r  50%); a m a j o r i t y  o f  t h e s e  i n  u r b a n  a r e a s .  The 
d i f f e r e n c e s  b e t w e e n  t h e s e  num bers  p o s s i b l y  a r e  e x p l a i n e d  by 
t h e  f a c t  t h a t  t h e  l a t t e r  s u r v e y  t a k e s  i n t o  a c c o u n t  d o c t o r s  
who a r e  i n s u r e d  by g r o u p  p r o g ra m s  a l t h o u g h  a d d i t i o n a l  
i n f o r m a t i o n  and  a n a l y s i s  i s  r e q u i r e d .
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c o m p e n s a t i o n  by c o l l a t e r a l  s o u r c e s  and  l i m i t s  cn  a t to rney - '  
c o n t i n g e n c y  f e e s .  The c o n s t i t u t i o n a l i t y  o f  many o f  t h e s e  
m e a s u r e s  h a s  b e e n  c h a l l e n g e d  i n  s t a t e  and  f e d e r a l  c o u r t s ;  
some u p h e l d ,  seme n o t  f o r  a v a r i e t y  c f  r e a s o n s .  The m ost  
c o m p r e h e n s i v e  r e f o r m s  h a v e  b e e n  e n a c t e d  i n  A l a s k a ,  
W a s h i n g t o n ,  H a w a i i ,  C o l o r a d o ,  New H a m p s h i r e ,  New York,  
F l o r i d a ,  I l l i n o i s  and  C a l i f o r n i a .

B. D u r i n g  t h e  1 9 3 0 ' s ,  l e g i s l a t i v e  a c t i v i t y  on t h e s e  i s s u e s  
p e a k e d  i n  1936 when 36 s t a t e  l e g i s l a t u r e s  p a s s e d  t o r t  r e f o r m  
l a w s .  I n  1989 ,  o n l y  saver ,  l e g i s l a t u r e s  e n a c t e d  s u c h  l a w s ,  
a l t h o u g h  many m e a s u r e s  w e re  p e n d i n g .  The f o c u s  c f  s t a t e  
a c t i v i t y  a p p e a r s  t o  hav e  s h i f t e d  t o  r e g u l a t i o n  c f  t h e  
i n s u r a n c e  i n d u s t r y  and  a u t o  i n s u r a n c e  m a t t e r s ,  i n c l u d i n g  
" P r o p o s i t i o n  103" and "no f a u l t "  p r o p o s a l s .

C. At  t h e  F e d e r a l  l e v e l ,  C o n g r e s s  i s  m o s t  c o n c e r n e d  w i t h  
p r o d u c t s  l i a b i l i t y  i s s u e s  and  c h a n g e s  t o  t h e  M c C a r ra n -  
F e r g u s a n  A c t  w h ic h  among o t h e r  t h i n g s ,  p r o v i d e s  l i m i t e d  
a n t i - t r u s t  im m u n i ty  t o  i n s u r e r s .

V I I .  ALTERNATIVE PROPOSALS.

A. T h e r e  a r e  a v a r i e t y  o f  a l t e r n a t i v e  s y s t e m s  i n  p l a c e  o r  
u n d e r  c o n s i d e r a t i o n  w h ic h  may p r o v i d e  some r e l i e f ;  a l t h o u g h  
m o s t  c o m m e n t a t o r s  a g r e e  t h A t  more a n a l y s i s  i s  r e q u i r e d .
T h e s e  i n c l u d e :  1) c o u r t  a n n e x e d  m a n d a t o r y  a r b i t r a t i o n  
p r o g ra m s  ( w i t h  " a e  novo"  a p p e a l  r i g h t s )  f o r  c a s e s  w h ic h  f a l l  
w i t h i n  c e r t a i n  l i m i t s  and  o t h e r  a d m i n i s t r a t i v e  a r b i t r a t i o n  
a n d / o r  a d j u d i c a t i o n  p r o p o s a l s  i n c l u d i n g  p r e - t r i a l  p e e r  
r e v i e w  s c r e e n i n g  p a n e l s  a n d  v o l u n t a r y ,  b i n d i n g  a r b i t r a t i o n  
m e c h a n i s m s ;  2) " N o - f a u l t "  a l t e r n a t i v e s  l i k e  t h e  V i r g i n i a  
B i r t h - R e l a t e d  N e u r o l o g i c a l  I n j u r y  C o m p e n s a t i o n  A c t  w h ic h  
e s t a b l i s h e s  a f u n d  f i n a n c e d  by  v o l u n t a r y  p a y m e n t s  f rom 
p h y s i c i a n s  an d  h o s p i t a l s  t o  c o v e r  a c t u a l  a n d  n e c e s s a r y  
m e d i c a l  a n d  r e l a t e d  e x p e n s e - ,  l o s s  o f  e a r n i n g s  f ro m  a g e  1 8 -  
65 b a s e d  on a d i s c o u n t e d  f o r m u l a  a n d  r e a s o n a b l e  e x p e n s e s  
i n c u r r e d  i n  c o n n e c t i o n  w i t h  f i l i n g  t h e  c l a i m  i n c l u d i n g  
a t t o r n e y ' s  f e e s .  A s i m i l a r  p ro g ra m  i s  o p e r a t e d  i n  F l o r i d a  
w h ic h  a l s o  a l l o w s  r e c o v e r y  o f  up  t o  $ 1 0 0 ,0 0 0  i n  n o n - e c o n o ra i c  
d a m a g e s .  A l s o  n o t e  t h a t  G o v e r n o r  Cowper h a s  p r o p o s e d  a 
g e n e r a l  m e d i c a l  m a l p r a c t i c e  " n o - f a u l t "  s y s t e m  a n d  A l a s k a  
c u r r e n t l y  h a s  a r b i t r a t i o n  a n d  p e e r  r e v i e w  s y s t e m s  a p p l i c a b l e  
t o  m e d i c a l  m a l p r a c t i c e ,  c o u r t  o r d e r e d  a r b i t r a t i o n  p r o c e d u r e s  
f o r  s m a l l  c l a i m s  an d  r e c o g n i z e s  c e r t a i n  c o n t r a c t u a l  
a r b i t r a t i o n  a g r e e m e n t s ;  a n d  3) a v a r i e t y  o f  o t h e r  p r o p o s a l s  
i n c l u d i n g  u s e  o f  d i r e c t  " f i r s t  p a r t y "  i n s u r a n c e  an d  s t a t e  
s u b s i d i z a t i o n  o f  c e r t a i n  i n s u r a n c e  p rem ium s  f o r  q u a l i f i e d  
a p p l i c a n t s  ( s e e ,  f o r  e x a m p l e ,  HB 449 and  450 by  D o n ley  and  
G r u e n b e r g ) .

3.  R e v i e w e r s  o f  t h e  H aw a i i  a n d  o t h e r  c o u r t  a n n e x e d  
a r b i t r a t i o n  p r o g r a m s  h a v e  f o u n d  t h a t  t h e y  seem  t o  a c h i e v e  
t h e i r  g o a l s  o f  r e d u c i n g  l i t i g a t i o n  c o s t s ,  i n c r e a s i n g  p a c e
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and  m a i n t a i n i n g  t h e  s a t i s f a c t i o n  o f  p a r t i c i p a n t s .  A R a n d - 
S tu d y  ( " R e f o r m i n g  t h e  C i v i l  J u s t i c e  S y s t e m ,  How C o u r t  
A r b i t r a t i o n  May H e lp "  by D e b o ra h  H e n s l e r )  i n d i c a t e s  s i m i l a r  
a t t i t u d e s  a b o u t  t h e  C a l i f o r n i a  a n d  P e n n s y l v a n i a  p r o g r a m s .

v I I I .  THE RAND THREE-LEVEL STUDY.

A. T h i s  s t u d y ,  " T r e n d s  i n  T o r t  L i t i g a t i o n  -  The S t o r y  B e h in d  
t h e  S t a t i s t i c s "  by D eb o rah  R. H e n s l e r ,  Mary E. V i a n a ,  James  
X a k a l i k  a n d  Mark A. P e t e r s o n ,  a t t e m p t s  t o  s e t t l e  t h r e e  
h i g h l y  c o n t r o v e r s i a l  i s s u e s  w h i c h  d o m i n a t e  d i s c u s s i o n s  a b o u t  
t h e  n ee d  t o  r e f o r m  o u r  c i v i l  j u s t i c e  s y s t e m :  How much 
l i t i g a t i o n  i s  t h e r e ?  Are j u r y  a w a r d s  s t a b l e ?  How much d o e s  
l i t i g a t i o n  c o s t  a n d  who g e t s  t h e  money?

3. The a u t h o r s  t e l l  us  t h a t  one  o f  t h e  r e a s o n s  f o r  c o n f u s i o n  
i s  t h a t  t h e r e  i s  n o t  a s i n g l e  t o r t  s y s t e m .  I n s  ' e a d , t h e r e  
a r e  a t  l e a s t  t h r e e  t y p e s  o f  t o r t  l i t i g a t i o n ,  ea ~ h  w i t h  i t s  
own d i s t i n c t  c l a s s  o f  l i t i g a n t s ,  a t t o r n e y s  and  L e g a l  
d y n a m ic s  -  1) t h e  w o r l d  o f  r o u t i n e  p e r s o n a l  i n j u r y  t o r t s ,  
e x e m p l i f i e d  by a u t o  s u i t s .  T h e s e  o c c u r  f r e q u e n t l y  and 
u s u a l l y  i n v o l v e  m o d e s t  i n j u r i e s  a n d  r e l a t i v e l y  low f i n a n c i a l _ 
s t a k e s .  S e t t l e d  law  and  r o u t i n e  p r o c e d u r e s  l e n d  an a i r  o f  
s t a b i l i t y  t o  t h i s  w o r l d ;  2) t h e  w o r l d  o f  h i g h  s t a k e s  
p e r s o n a l  i n j u r y  s u i t s  s u c h  a s  p r o d u c t s  l i a b i l i t y ,  
m a l p r a c t i c e  an d  b u s i n e s s  t o r t s .  H ere  t h e  l i t i g a t i o n  i s  
n e w e r ,  t h e  l aw  j.r '- ' e a s i n g l y  u n c e r t a i n ;  a n d  3) t h e  w o r l d  o f  
mass l a t e - '1 c a s e s ,  s u c h  a s  a s b e s t o s  l i t i g a t i o n ,
D i l k o n  S h i  'S and  o t h e r  s u i t s  a r i s i n g  f ro m  mass
e x p o s u r e  t o  d j . .. , c h e m i c a l s  o r  t o x i c  s u b s t a n c e s .  The l a c k
o f  " f i t "  b e t w e e n  t r a d i t i o n a l  t o r t  law  a n d  t h e  f a c t s  o f  t h e s e  
c a s e s  l e a d  many t o  v ie w  them a s  p r o b l e m a t i c .

C. What i s  t h e  s t o r y  b e h i n d  t h e  s t a t i s t i c s ?  The a u t h o r ' s  
fo u n d  t h a t :  R o u t i n e  p e r s o n a l  i n j u r y  t o r t s  s u c h  a s  a u t o  c a s e s  
a r e  g r o w i n g  s l o w l y  i n  f r e q u e n c y  a n d  c o s t s ,  a n d  t h e i r  
o u tc o m e s  -  i n f l a t i o n  a d j u s t e d  -  h a v e  n o t  c h a n g e d  much o v e r  
t h e  l a s t  25 y e a r s ;  H i g h e r  s t a k e s  t o r t s  s u c h  a s  m a l p r a c t i c e  
and  p r o d u c t  l i a b i l i t y  a r e  g r o w i n g  f a s t e r  i n  f r e q u e n c y  and  
c o s t s ,  an d  t h e i r  o u t c o m e s  h a v e  i n c r e a s e d  d r a m a t i c a l l y  o v e r  
t h e  p a s t  25 y e a r s  i n  t h e  j u r i s d i c t i o n s  o b s e r v e d  i n t e n s i v e l y ,  
and  s u b s t a n t i a l l y  i n  t h e  s h o r t e r  f i v e  y e a r  p e r i o d  f o r  w h ich  
t h e y  h a d ' r t a t i o n a l  d a t a ;  Mass l a t e n t  i n j u r y  t o r t s ,  o n c e  
i d e n t i f i e d ,  t e n d  t o  e x p l o d e  i n  n u m b e r ,  c a r r y  h i g h  
t r a n s a c t i o n  c o s t s  a n d  h a v e  h i g h l y  u n c e r t a i n  o u t c o m e s .

D. In  r e s p o n s e  t o  a s p e c i f i c  T a s k  F o r c e  q u e s t i o n  a b o u t  "who 
g e t s  w h a t "  t h e  *'” t h o r s  t e l l  u s  t h a t :  f o r  a u t o  c a s e s  19% o f
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P l e a s e  n o t e  t h a t  a  r e c e n t  a r t i c l e  i n  t h e  New York Times 
s u g g e s t s  t h a t  t h e s e  t r e n d s  may b e  a l t e r i n g  b a s e d  on a r e c e n t  
s t u d y  by tw o  C o r n e l l  Law S c h o o l  p r o f e s s o r s  w h ic h  c o n c l u d e s  
t h a t  p u b l i s h e d  o p i n i o n s  s i n c e  t h e  m i d - 1 9 8 0 ' s  " h a v e  moved 
t o w a r d  b e n e f i t i n g  d e f e n d a n t s  o v e r  p l a i n t i f f s " .



t o t a l  l i t i g a t i o n  d o l l a r s  go t o  t h e  d e f e n d a n t ' s  l a w y e r s  f s r  
l e g a l  f e e s  an d  e x p e n s e s ,  26% a r e  f o r  p l a i n t i f f s  l e g a l  f e e s  
an d  e x p e n s e s ,  w i t h  52% l e f t  f o r  t h e  p l a i n t i f f ;  N o n -A u to -  
30%, 2-% an d  43% r e s p e c t i v e l y ;  A s b e s t o s ,  e t c . -  37%, 26% and  
37%. We h a v e  a few A l a s k a  s p e c i f i c  nu m b ers  on t h i s  q u e s t i o n .  
F o r  e x a m p l e ,  MICA t e l l s  us  t h a t  on t h e  a v e r a g e  t h e y  s p en d  
a p p r o x i m a t e l y  13 c e n t s  on t h e  d o l l a r  i n  d e f e n d i n g  c l a i m s ;  
a l t h o u g h  t h i s  num ber  v a r i e s  d e p e n d i n g  on w h e t h e r  t h e r e  i s  
f o r m a l  l e g a l  a c t i o n ,  w h e t h e r  t h e r e  i s  a p l a i n t i f f  r e c o v e r y  
and  o t h e r  f a c t o r s .

IX.  IMPACTS OF U.S TORT SYSTEM CHANGES- FREQUENCY, SEVERITY 
AND RATES.

A. W h i le  m a l p r a c t i c e  c l a i m  s e v e r i t y  h a s  r i s e n  r o u g h l y  t w i c e  
a s  f a s t  a s  t h e  Consum er  P r i c e  I n d e x ,  P a t r i c i a  Danzon i n  a 
s t u d y  p r e p a r e d  f o r  t h e  Rand C o r p o r a t i o n  ( " F r e q u e n c y  and 
S e v e r i t y  o f  M a l p r a c t i c e  C la im s-N ew  E v i d e n c e " )  t e l l s  us  t h a t  
c e r t a i n  t o r t  r e f o r m s  -  p a r t i c u l a r l y  c a p s  on a w a r d s ,  p e r i o d i c  
p a y m e n t  o f  f u t u r e  damage p r o v i s i o n s  a n d  s h o r t e r  s t a t u t e s  o f  
l i m i t a t i o n / r e p o s e  -  a p p e a r  t o  r e d u c e  t h e  f r e q u e n c y  and 
s e v e r i t y  o f  m e d i c a l  m a l p r a c t i c e  c l a i m s  a s  c o m p a r e d  t o  w h a t  
w ou ld  h a v e  h a p p e n e d  i f  t h e  law  nad  n o t  b e e n  e n a c t e d .  T h i s  
c o n c l u s i o n  i s  more  o r  l e s s  c o n f i r m e d  i n  o t h e r  s t u d i e s  
c o n t a i n e d  i n  o u r  i n f o r m a t i o n  p a c k e t  i n c l u d i n g  t h e  r e c e n t  
N a t i o n a l  Academy o f  S c i e n c e ' s  S t u d y  ( w h i c h  a c k n o w l e d g e s  a 
" m o d e s t "  r e d u c t i o n  i n  m e d i c a l  m a l p r a c t i c e  c l a i m  f r e q u e n c y  
a n d  s e v e r i t y ) ,  t h e  1988 W i n s t o n / L i t a n  a n t h o l o g y  by t h e  
B r o o k i n g s  I n s t i t u t i o n  an d  t h e  1989 s t u d y  d e n e  f o r  t h e  Maine 
L e g i s l a t u r e  by t h e  P u b l i c  H e a l t h  R e s o u r c e  G r o u p ,  I n c .  ( b u t  
t h e r e  i s  d i s a g r e e m e n t  o v e r  t h e  s i g n i f i c a n c e  o f  t h i s  i m p a c t ) .

B. H owever ,  t h e r e  a p p e a r s  t o  be  no d e f i n i t i v e  e v i d e n c e _ t h a t  
a n y  r e d u c t i o n  i n  c l a i m  f r e q u e n c y  an d  s e v e r i t y  e f f e c t s  t h e  
c o s t  o r  a v a i l a b i l i t y  o f  i n s u r a n c e ;  a l t h o u g h  t h e  e x p e r i e n c e  
i n  C a l i f o r n i a  s u g g e s t s  t h a t  c e r t a i n  t o r t  r e f o r m  m e a s u r e s  may 
a t  l e a s t  c o n t r i b u t e  t o  s t a b i l i t y  ( i n  t h e  c o n t e x t  o f  d o c t o r  
owned i n s u r a n c e  c o m p a n i e s  a t  a n y  r a t e ) ; a n d  D anzcn  a r g u e s  
t h a t  c e r t a i n  r e f o r m s  t h a t  r e d u c e  t h e  u n c e r t a i n t y  i n  
e s t i m a t i n g  m a l p r a c t i c e  c l a i m  c o s t s  "may b e  e x p e c t e d  t o  
r e d u c e  p rem ium s  by a m o d e s t  am o u n t  o v e r  a n d  a b o v e  t h e  
r e d u c t i o n '  i n  mean e x p e c t e d  l o s s e s "  ( a l t h o u g h  s h e  a l s o  
m e n t i o n s  o t h e r  f a c t o r s  s u c h  a s  l i t i g a t i o n  e x p e n s e s  and  
" c h a n g e s  i n  t h e  t i m i n g  o f  d i s b u r s e m e n t  o f  l o s s  r e s e r v e s ,  an d  
h e n c e  i n v e s t m e n t  i n c o m e " ) .

C. The j u r y  i s  s t i l l  o u t  on t h i s  o n e .  More t i m e  may t e l l .

X. ALASKA CLAIMS EXPERIENCE- PRELIMINARY FINDINGS.

A) P r o f e s s i o n a l s :  B a se d  on i n f o r m a t i o n  o b t a i n e d  t o  d a t e  i t  
a p p e a r s  t h a t :  1) m o s t  m e d i c a l  m a l p r a c t i c e  c l a i m r / r e c o v e r i e s  
a r e  u n d e r  $ 1 5 0 , 0 0 0 ;  2) t h e r e  a r e  few " ju m b o "  r e c o v e r i e s  
( o v e r  $1 m i l l i o n ) ,  an d  none  r e p o r t e d  o v e r  $3 m i l l i o n
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( t h r o u g h  19&3) b u r  p a y m en ts  on t h e s e  c l a i m s  t y p i c a l l y  
r e p r e s e n t  a l a r g e  p e r c e n t a g e  o f  t o t a l  l o s s e s  f o r  a g i v e n  
y e a r ;  3) p u n i t i v e  dam ages  a r e  r a r e l y ,  i f  e v e r ,  a w a r d e d ;  4) 
m ost  c l a i m s  a r e  s e t t l e d  b e f o r e  t r i a l ,  many s e t t l e d  w i t h o u t  
f o r m a l  l e g a l  a c t i o n ;  5) l e s s  t h a n  h a l f  o f  MICA c l a i m s  
r e s u l t e d  i n  a paym en t  t o  t h e  c l a i m a n t ;  a n d  5) MICA'S d e f e n s e  
c o s t s ,  on a v e r a g e ,  a r e  a b o u t  13 c e n t s  f o r  e v e r y  d o l l a r ,  b u t  
t h i s  number  v a r i e s  d e p e n d i n g  on a number o f  f a c t o r s .

B) S e l f - I n s u r a d / U n i n s u r e d  E n t i t i e s :  3 a s e d  on t h e  r e s u l t s  o f  
a s u r v e y  o f  s e v e r a l  m a jo r  p u b l i c  and  p r i v a t e  e n t i t i e s  
o b t a i n e d  t o  d a t e ,  i t  a p p e a r s  t h a t :  1) t h e  m a j o r i t y  o f  
c l a i m s / r e c o v e r i e s  a r e  b e tw e e n  0 an d  $ 5 0 , 0 0 0 ,  c l a i m s  a g a i n s t  
p u b l i c  e n t i t i e s  t e n d  t o  be l a r g e r ;  2) m o s t  a r e  s e t t l e d  p r i o r  
t o  f o r m a l  l e g a l  a c t i o n ;  3) t h e r e  a r e  o c c a s i o n a l  l a r g e  
p a y o u t s  ( m o s t l y  S t a t e  c l a i m s )  w h ic h  t y p i c a l l y  r e p r e s e n t  a 
l a r g e  p e r c e n t a g e  o f  t o t a l  l o s s e s  f o r  a g i v e n  y e a r ;  an d  4) 
d e f e n s e  c o s t s  do n o t  a p p e a r  t o  be s i g n i f i c a n t  b u t  t h i s  
o b s e r v a t i o n  r e q u i r e s  a d d i t i o n a l  i n f o r m a t i o n  a n d  a n a l y s i s .

XI.  WHAT SHOULD THE LEGISLATURE DO?

A. The f o u r  p r i m a r y  c o m m e n t a t o r s  r e l i e d  on (R an d ,  3 r o o k i n g s  ,- 
N a t i o n a l  Academy o f  S c i e n c e s  a n d  t h e  Maine L e g i s l a t i v e  S tu d y  
by t h e  P u b l i c  H e a l t h  R e s o u r c e  G ro u p ,  I n c . )  a g r e e  t h a t  
s w e e p i n g  a l t e r n a t i v e s  t o  t h e  e x i s t i n g  s y s t e m  a r e  i n t r i g u i n g  
b u t  r e q u i r e  more s t u d y .  I t  i s  l e s s  c l e a r  how t h e y  f e e l  a b o u t  
p a r t i a l  a l t e r n a t i v e s  l i k e  t h e  H aw a i i  a r b i t r a t i o n  p r o g r a m .

B. In  t h e  m e a n t i m e ,  W i n s t o n / L i t a n  e t  a l .  s u p p o r t  " f a u l t  
b a s e d "  r u l e s  o f  l i a b i l i t y  and  a r g u e  t h a t  i n  t e r m s  o f  
r e d u c i n g  u n c e r t a i n t y  a n d  e l i m i n a t i n g  i n a p p r o p r i a t e  l e v e l s  o f  
c o m p e n s a t i o n  u n d e r  a " f a u l t  b a s e d "  s y s t e m  t h e r e  i s  a  s t r o n g  
c a s e  f o r  l i m i t i n g  n o n - e c o n o m i c  dam ages  i n  t o r t  c a s e s  b u t  
o n l y  i n  a  way t h a t  t a k e s  i n t o  a c c o u n t  t h e  a g e  o f  t h e  i n j u r e d  
p a r t y  an d  t h e  s e v e r i t y  o f  t h e  i n j u r y .  I n  t h e  same r e p o r t ,  
P a t r i c i a  Danzon a l s o  a r g u e s  f o r  more  r e s t r i c t i v e  s t a t u t e s  o f  
l i m i t a t i o n ,  p r o v i s i o n s  r e q u i r i n g  p e r i o d i c  p a y m e n t  o f  f u t u r e  
damages  an d  m o d i f i c a t i o n  t o  c o l l a t e r a l  s o u r c e  r u l e s  w h ic h  
w i l l  g i v e  p u b l i c  an d  p r i v a t e  i n s u r e r s  r i g h t s  o f  s u b r o g a t i o n  
a g a i n s t  t h e  t o r t  r e w a r d .  The a u t h o r s  o p p o s e  s t i f f e r  
r e g u l a t i o n  o f  i n s u r a n c e  r a t e s  a n d  s u p p o r t  g r e a t e r  s o l v e n c y  
r e g u l a t i o n  by  s t a t e  r e g u l a t o r s .

C. On t h e  o t h e r  h a n d ,  t h e  Maine g r o u p  c o n c l u d e s  t h a t  new 
t o r t  r e f o r m s  a t  t h i s  t i m e  a r e  q u e s t i o n a b l e  p o l i c y  o p t i o n s  t o  
r e d u c e  i n s u r a n c e  prem ium s an d  t o  i n s u r e  m e d i c a l  c a r e  
a v a i l a b i l i t y  p e n d i n g  more i n f o r m a t i o n  t h a t  s h o u l d  be 
a v a i l a b l e  w i t h i n  t h e  n e x t  two y e a r s .  I f  r e f o r m s  a r e  p u r s u e d  
t h e y  f u r t h e r  s u g g e s t  t h e y  be  d e s i g n e d  t o  e x p i r e  a f t e r  a 
p e r i o d  o f  t i m e  i f  t h e  p r i c e  o f  i n s u r a n c e  a n d  a v a i l a b i l i t y  o f  
e s s e n t i a l  m e d i c a l  s e r v i c e s  do n o t  im p ro v e  by  some m e a s u r e  
s a t i s f a c t o r y  t o  t h e  l e g i s l a t u r e .  I n  any  e v e n t ,  t h e  r e p o r t  
c a u t i o n s  t h a t  you c a n n o t  j u s t  t a r g e t  o n e  s e t  o f  i s s u e s .
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I n s c e a d ,  L a c i s l a c u r e s  s h c u i d  d e v e l o p  a c a r e f u l l y  b a l a n c e d  
mix o f  c h a n g e s  t o  t h e  c o r e ,  r e g u l a t o r y  ( f o r  e x a m p l e ,  ch ey  
s u g g e s t  r e q u i r i n g  r a c e  c h a n g e s  t o  be s p r e a d  e v e r  c i n e  and 
r e q u i r i n g  i n s u r e r ' s  t o  d e m c n s c r a c e  e f f e c t i v e  c o s c  c o n t r o l  
p ro g ra m s )  an d  m e d i c a l  c a r e  d e l i v e r y  s y s t e m s  ( t h e y  s u g g e s c  
i n v e s t i g a t i o n s  o f  m u l t i - c l a i m  p h y s i c i a n s ,  g r e a t e r  e f f o r t s  t o  
d i f f u s e  p o t e n t i a l  c o m p l a i n t s ,  i n f o r m a t i o n  c o l l e c t i o n  
r e q u i r e m e n t s  a n d ,  p o s s i b l y ,  a d o p t i o n  o f  " c a r e  s t a n d a r d s " )  
b a s e d  on a c o n s i d e r e d  u n d e r s t a n d i n g  c f  w h a t  w i l l  be g a i n e d  
and  w h a t  w i l l  b e  l o s t .

D. The N a t i o n a l  Academy c f  S c i e n c e s ,  w h ic h  f o c u s e s  on t h e  
i s s u e  o f  m e d i c a l  l i a b i l i t y  a n d  o b s t e t r i c a l  c a r e ,  t a x e s  a 
d i f f e r e n t  t a c k .  On t h e  b a s i s  o f  i t s  f i n d i n g s  -  t h a t  t h e  
c o s t s  o f  t h e  c u r r e n t  s y s t e m  i n  t e r m s  o f  i m p a i r e d  o b s t e t r i c a l  
c a r e  a r e  g r e a t ,  t h a t  t o r t  r e f o r m s  a r e  s o  f a r  l a r g e l y  
i n e f f e c t i v e ,  a n d  t h a t  d a t a  e v a l u a t i n g  t h e  m e r i t s  c f  p r o p o s e d  
a l t e r n a t i v e s  t o  t h e  t o r t  s y s t e m  a r e  l a c k i n g  -  t h e  r e p o r t  
c o n c l u d e s  t h a t  s t a t e  l e g i s l a t u r e s  s h o u l d  n o t  f o c u s  on 
f u r t h e r  r e f o r m  e f f o r t s  w i t h i n  t h e  e x i s t i n g  t o r t  s y s t e m  b u t  
s h o u l d  i n s t e a d  r e d i r e c t  t h e i r  e n e r g i e s  t o w a r d  d e v e l o p i n g  
a l t e r n a t i v e s  t o  t h e  t r a d i t i o n a l  t o r t  s y s t e m  f o r  r e s o l v i n g  
m e d i c a l  m a l p r a c t i c e  c l a i m s  a n d  t o w a r d s  i m p l e m e n t i n g  t h e s e  
a l t e r n a t i v e s  i n  c e r t a i n  c i r c u m s t a n c e s .

•k ^
Z. O t h e r  c o m m e n t a t o r s  on t h e  i s s u e s  b e f o r e  u s ,  l i k e  R o b e r t  
H u n t e r ,  a d v o c a t e  v a r i o u s  fo rm s  o f  i n s u r a n c e  r e g u l a t o r y  
r e f o r m ;  r i s k  m anagem en t  and  d i s c l o s u r e  r e q u i r e m e n t s ;  c e r t a i n  
t o r t  r e f o r m s  l i k e  l i m i t i n g  a t t o r n e y ' s  f e e s  f o r  b o t h  s i d e s  
( a l t h o u g h  he f o c u s e s  on d e f e n s e  f e e s ) ,  p e n a l t i e s  f o r  
f r i v o l o u s  a c t i o n s  .and  s e t t l e m e n t  i n c e n t i v e s ;  a n d  i n c r e a s e d  
u s e  o f  a l t e r n a t i v e  s y s t e m s  e x c e p t  i n  d e f e c t i v e  p r o d u c t s  and  
s i m i l a r  c a s e s  w h ic h  H u n t e r  f e e l s  s h o u l d  be  s u b j e c t  t o  "common 
law p r i n c i p l e s  w i t h o u t  damage l i m i t s  a s  a n e c e s s a r y  
d e t e r r e n c e  m e a s u r e .

F. A v e r y  r e c e n t  s t u d y  c o m p l e t e d  b y  H a r v a r d  U n i v e r s i t y  was 
a v a i l a b l e  t o  l a t e  i n  t h e  p r o c e s s  t o  be  i n c l u d e d  i n  t h i s  
r e p o r t  b u t  s h o u l d  be  c a r e f u l l y  r e v i e w e d  b e f o r e  an y  f i n a l  
c o n c l u s i o n s  a r e  d r a w n .

F i n a l l y ,  i t  may be  h e l p f u l  t o  k e e p  i n  mind  t h e  w ords  o f  
G u s t a v e  K. S h u b e r t ,  D i r e c t o r  o f  t h e  I n s t i t u t e  f o r  C i v i l  
J u s t i c e  o f  t h e  Rand C o r p o r a t i o n ,  who o b s e r v e d  i n  1 986 :  " I  
t h i n k  u n d e r l y i n g  a l l  o u r  p r o b l e m s  w i t h  t h e  c i v i l  j u s t i c e  
s y s t e m  i s  t h e  i n a b i l i t y  o f  t h i s  c o u n t r y  t o  d e c i d e  w h e t h e r  i t  
w a n t s  t o  h a v e  a  p u r e  c o m p e n s a t o r y  s y s t e m  o r  w h e t h e r  i t  w a n t s  
t o  h av e  a  f a u l t  b a s e d  l i a b i l i t y  s y s t e m .  We c a n ' t  d e c i d e  
w h e t h e r  e v e r y b o d y  s h o u l d  be  c o m p e n s a t e d  f o r  e v e r y  i n j u r y  no 
m a t t e r  w h a t  i t s  c a u s e , o r  w h e t h e r  we w an t  c o m p e n s a t i o n  t o  be 
l i m i t e d  i n  a s t r i c t  w a y , i n  a c o m p a r a t i v e  way ,  o r  i n  a 
c o n t r i b u t o r y  way t o  t h o s e  who h a v e  c a u s e d  t h e  i n j u r y .  My 
p e r s o n a l  a s s e s s m e n t  i s  t h a t  we a r e  e x p e r i e n c i n g  t h e  
d i s a d v a n t a g e s  o f  t r y i n g  t o  o p e r a t e  b o t h  s y s t e m s  i n  t a n d e m ,
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t h e  w o r s e  o f  b o e h  w o r l d s .  We a r e  a t t e m p t i n g  co  c o m p e n s a t e  
e v e r y o n e  w ich  a f a u l t - b a s e d  s y s t e m  and we a r e  i n c u r r i n g  huge 
s o c i a l  o v e r h e a d  c o s t s  by a t t e m p t i n g  t o  do s o .  I  b e l i e v e  i c  
i s  t i m e  t o  f o c u s  on t h a t  o v e r a l l  c h o i c e  and  t o  be  r a c i o n a i  
i n  d o i n g  s o " .
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ATTACHMENT .? 3

ALMOST EVERYTHING YOU EVER WANTED TO KNOW A30UT LIABILITY 
ISSUES ( a n d  were  a f r a i d  t o  a s k ? ? ? )

Here  i s  a g e n e r a l  summary by c a t e g o r y  o f  t h e  i n f o r m a t i o n  
c o n t a i n e d  i n  t h e  m u l t i - v o l u m e  f a c t u a l  s u b m i t t a l s  a l o n g  w i t h  
o c c a s i o n a l  e d i t o r i a l  co m m en ta ry  a s  a p p r o p r i a t e :

1. RATES: See A t t a c h e d  r a t a  i n f o r m a t i o n  i n c l u d i n g  r a t e  
f i l i n g s  f o r  s e l e c t e d  e n t i t i e s .

2. AVAILABILITY/AFFORDA3ILITY OF INSURANCE: A c c o r d i n g  t o  t h e  
i n f o r m a t i o n  c o m p i l e d  by  t h e  D i v i s i o n  o f  I n s u r a n c e  t h e  m a r k e t  
f o r  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  i s  " s o f t " .  T h e i r  
s p e c i f i c  f i n d i n g s  b a s e d  on a s u r v e y  o f  m a j o r  b r o k e r s  p l a c i n g  
p r o f e s s i o n a l  l i a b i l i t y  a r e :

* The s i t u a t i o n  i s  i m p r o v i n g  w h i c h  i s  t o  be e x p e c t e d  i n  a 
s o f t  m a r k e t ;

* P r i c e s  a r e  c o m in g  down a .

* C o v e r a g e  i s  g e n e r a l l y  a v a i l a b l e  b u t  s o m e t i m e s  a t  h i g h  
premium o r  w i t h  r e s t r i c t i v e  c o n d i t i o n s .  N o n - a v a i l a b i l i t y  
a p p e a r s  t o  o c c u r  w i t h  home i n s p e c t i o n  s e r v i c e s  an d  any  s m a l l  
u n s e a s o n e d  p r o f e s s i o n a l ;

* Some i n s u r e r s  a r e  now w r i t i n g  a s  p a r t  o f  a p a c k a g e  p o l i c y ;

* P o l i c i e s  a r e  u s u a l l y  " c l a i m s  made" w i t h  d e f e n s e  w i t h i n  
l i m i t s  a n d  a d j u s t m e n t  c o s t  i n c l u d e d  i n  a n y  a p p l i c a b l e  
d e d u c t i b l e ;

* P o l l u t i o n  u s u a l l y  h a s  a $ 2 5 , 0 0 0  d e d u c t i b l e ;

* C o s t s  a r e  p e r c e i v e d  t o  be p r o h i b i t i v e  f o r  t e s t i n g  l a b s ,  
s t r u c t u r a l  e n g i n e e r s ,  a t t o r n e y s  d o i n g  SEC w o rk ,  p o l l u t i o n  
and  a s b e s t o s  w o rk ,  r e a l  e s t a t e / d e v e l o p e r  c o m b i n a t i o n s  and  
c o m p u t e r  p r o g r a r a e r s . They c i t e d  t h e  f o l l o w i n g  e x a m p l e s :

L l o y d s -  t e s t i n g  l a b - $ l / 2  m i l l i o n  c o v p -a r r e  
$ 5 0 , 0 0 0  prem ium  l a s t  y e a r ;  $1 m i l l i o n  u o v u i a g e  
$ 2 5 ,0 0 0  t h i s  y e a r .

CNA- m e c h a n i c a l  e n g i n e e r  d o i n g  some e l e c t r i c a l  
a n d  s u r v e y - $ 3  m i l l i o n  i n  b i l l i n g s - $ l  m i l l i o n  
c o v e r a g e ,  $ 2 5 ,0 0 0  d e d u c t i b l e ,  $ 1 2 9 , 0 0 0  premium.

* Only  A l l s t a t e  was i d e n t i f i e d  d u r i n g  t h e i r  s u r v e y  as  
p r o v i d i n g  u n l i m i t e d  C i v i l  R u le  82 c o v e r a g e  on i t s  p e r s o n a l
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l i n e s  c o v e r a g e .  Demand i s  not: r h e r e  a l t h o u g h  m a r k e t s  c o u l d  
be f o u n d .

The A l a s k a  I n d e p e n d e n t  I n s u r a n c e  A g e n t s  a n d  B r o k e r s ,  I n c .  
a l s o  l o o k e d  a t  a v a i l a b i l i t y / a f f o r d a b i l i t y  o f  o t h e r  l i n e s  o f  
l i a b i l i t y  i n s u r a n c e  b a s e d  on a s u r v e y  o f  members f rom a i l  
a r e a s  o f  t h e  s t a t e .  They c o n c l u d e d  t h a t  o n l y  t h e  f o l l o w i n g  
c a t e g o r i e s  'nave b o t h  a v a i l a b i l i t y  an d  a f f o r d a b i l i t y  
p r o b l e m s :  Day C a r e  C e n t e r s ,  L i q u o r  L i a b i l i t y ,  S m a l l  
S p e c i a l t y  an d  G e n e r a l  C o n t r a c t o r s , P o l l u t i o n ,  and  any  s m a l l  
b u s i n e s s  t h a t  r e q u i r e s  l i a b i l i t y  c o v e r a g e  o n l y  (no 
s u p p o r t i n g  p r o p e r t y  o r  a u t o ) .

T h e se  f i n d i n g s  a r e  more o r  l e s s  c o n f i r m e d  by r e s p o n s e s  t o  
o u r .  p r o f e s s i c n a l . l i a b i l i t y  c l a i m s  s u r v e y  d i s c u s s e d  b e lo w ,  
i n f o r m a l  c o n v e r s a t i o n s  w i t h  r e p r e s e n t a t i v e s  o f  i n s u r a n c e  
c o m p a n ie s  an d  i n  l e t t e r s  c o n t a i n e d  i n  t h i s  s e c t i o n  f rom  
r e p r e s e n t a t i v e s  o f  v a r i o u s  p r o f e s s i o n a l  o r g a n i z a t i o n s  an d  
r e g u l a t o r s .  G e n e r a l l y ,  t h e r e  d o e s  n o t  a p p e a r  t o  be an 
a v a i l a b i l i t y  p r o b le m  f o r  m o s t  p r o f e s s i o n a l s  a t  t h i s  t i m e .  
A f f o r d a b i l i t y ,  a s  K e i t h  Brown p o i n t s  o u t ,  i s  r e l a t i v e .  N o te  . 
t h a t  Dan Row ley e s t i m a t e s  t h a t  i n s u r a n c e  p rem ium s  f o r  Alaska-  
A r c h i t e c t u r a l  an d  E n g i n e e r i n g  f i r m s  a r e  a p p r o x i m a t e l y  7% o f  
a n n u a l  g r o s s  b i l l i n g s ,  a s  co m p a red  t o  t h e  n a t i o n a l  a v e r a g e  
o f  4 .2% ; a c c o r d i n g  t o  t h e  M e d ic a l  M a l p r a c t i c e  L i a b i l i t y  
S tu d y  p r e p a r e d  f o r  t h e  Maine L e g i s l a t u r e  ( s e e  d i s c u s s i o n  
be low )  n a t i o n w i d e  m e d i c a l  m a l p r a c t i c e  p rem ium s  w ere  6.2% o f  
p h y s i c i a n s  g r o s s  p r a c t i c e  income i n  1986 .  I  h a v e  no 
c o m p a r a b l e  s t a t i s t i c s  f o r  A l a s k a .  A l s o  n o t e  t h a t  a c c o r d i n g  
t o  Mr. Row ley  s e v e n  o u t  o f  e l e v e n  c a r r i e r s  n a t i o n a l l y  h a v e  a 
maximum l i m i t  o f  $1 m i l l i o n ;  s i x  o f  t h o s e  c a r r i e r s  d o n ' t  do 
b u s i n e s s  i n  A l a s k a .  F i n a l l y ,  n o t e  t h a t  i n  a d d i t i o n  t o  t h e  
g r o u p s  i d e n t i f i e d  by  t h e  D i v i s i o n  o f  I n s u r a n c e  r a t e s  f o r  
c e r t a i n  p h y s i c i a n s  a r e  v e r y  h i g h  a s  we w i l l  s e e  i n  more 
d e t a i l  b e l o w .

3. PERCENTAGE OF UNINSURED: a )  P h y s i c i a n s :  B a se d  on 
i n f o r m a t i o n  p r o v i d e d  by t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  
t h e  t o t a l  p e r c e n t a g e  o f  u n i n s u r e d  i s  24% i n  c i t i e s ,  12% i n  
tow ns  a n d  56% i n  t h e  b u s h .  A c c o r d i n g  t o  ray n o t e s ,  t h e  s t u d y  
f u r t h e r  i n d i c a t e s  t h a t  OB ( 4 4 .7 % ) ,  F a m i ly  P r a c t i c e  (34%) an d  
O r t h o p e d i c s  (23%) h a v e  t h e  l a r g e s t  b l o c k  o f  u n i n s u r e d .  The 
r e s u l t s  o f  a r e c e n t  d e t a i l e d  q u e s t i o n n a i r e  s e n t  o u t  t o  o v e r  
600 d o c t o r s  g i v e s  u s  a d i f f e r e n t  p i c t u r e .  B a s e d  on r e s p o n s e s  
f rom  o v e r  50% o f  t h o s e  s u r v e y e d ,  15% o f  t h e  F a m i l y  P r a c t i c e  
and OB/GYN p h y s i c i a n s  a r e  u n i n s u r e d  i n  A l a s k a .  A p p a r e n t l y ,  
t h i s  f i g u r e  t a k e s  i n t o  a c c o u n t  a v a r i e t y  o f  g r o u p  i n s u r a n c e  
p r o g ra m s  n o t  r e f l e c t e d  i n  t h e  o t h e r  i n f o r m a t i o n  p r o v i d e d  by 
t h e  S t a t e  M e d i c a l  A s s o c i a t i o n .  The r e s u l t s  a l s o  s u g g e s t  t h a t  
a m a j o r i t y  o f  u n i n s u r e d  F a m i ly  P r a c t i c e  a n d  OB/GYN's a r e  
l o c a t e d  i n  A n c h o r a g e  and  o t h e r  u r b a n  a r e a s .  P l e a s e  n o t e  t h a t  
MICA i n s u r e s  a p p r o x i m a t e l y  50% o f  A l a s k a  i n s u r e d  p h y s i c i a n s ,  
MIEC a p p r o x i m a t e l y  30% and  CNA a p p r o x i m a t e l y  10% t h r o u g h
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•group p r a c t i c e s  t h a t ,  m ee t  CM A c r i t e r i a ;  b) H o s p i t a l s :  Based 
on a r e c e n t  s u r v e y  o f  23 h o s p i t a l s  by MICA f o u r  . K c c i a k  
I s l a n d ,  C e n t r a l  P e n i n s u l a  H o s p i t a l ,  Cordova  Community and 
P e t e r s b u r g  G e n e r a l )  a r e  u n i n s u r e d / s e l f - i n s u r e d .  The e t h e r s  
a r e  e i t h e r  i n s u r e d  t h r o u g h  MICA ( m o s t ) ,  a f f i l i a t i o n s  w i t h  a 
n a t i o n a l  c h a i n  o r  t h e  F e d e r a l  g o v e r n m e n t .  MICA a l s o  i n s u r e s  
t w e l v e  h e a l t h  r e l a t e d  h e a l t h  c a r e  f a c i l i t i e s ,  many o f  w hich  
a r e  " r u r a l "  i n c l u d i n g  a s k i l l e d  n u r s i n g  f a c i l i t y ,  c l i n i c s ,  
i n t e r m e d i a t e  c a r e  f a c i l i t i e s  a n d  heme h e a l t h  s e r v i c e s ;  
c ) L a v y e r s :  I n f o r m a t i o n  on l a w y e r s  i s  b a s e d  on a s u r v e y  
c o n d u c t e d  s e v e r a l  y e a r s  ago  when a v a i l a b i l i t y  was l i m i t e d  
an d  p r i c e s  had  s k y r o c k e t e d ;  a l t h o u g h  m a r k e t  c i r c u m s t a n c e s  
h a v e  c h a n g e d  f o r  t h e  b e t t e r  s i n c e  t h e n  a c c o r d i n g  t o  K e i t h  
Brown,  f o r m e r  C h a i rm a n  o f  t h e  A l a s k a  3as  A s s o c i a t i o n ' s  
P r o f e s s i o n a l  L i a b i l i t y  I n s u r a n c e  C o m m i t t e e .  I f  I  am r e a d i n g  
t h e  r e s u l t s  c o r r e c t l y , . a t  t h a t  t i m e ,  275 f i r m s  w ere  c o v e r e d  
by l i a b i l i t y  i n s u r a n c e ,  120 w e re  n o t ;  d) A r c h i t e c t s ,  
E n g i n e e r s ,  Land S u r v e y o r s :  T h e r e  i s  no s t a t i s t i c a l  
i n f o r m a t i o n  a v a i l a b l e  f o r  A l a s k a ,  a l t h o u g h  n a t i o n a l l y  49% o f  
a r c h i t e c t u r a l  f i r m s  do n o t  c a r r y  p r o f e s s i o n a l  l i a b i l i t y  
i n s u r a n c e  -  42% o f  1 -5  p e r s o n ,  17% o f  6 -10  p e r s o n  and  15 
p e r c e n t  o f  1 1 -2 5  p e r s o n  e n g i n e e r i n g  f i r m s  a r e  " b a r e " .  R ich  
R i t t e r  o f  t h e  A l a s k a  C h a p t e r  o f  t h e  A m er ican  I n s t i t u t e  o f  
A r c h i t e c t s  e s t i m a t e s  t h a t  70% o f  t h e  a r c h i t e c t  and  
e n g i n e e r i n g  f i r m s  h e  d o e s  b u s i n e s s  w i t h  i n  A l a s k a  c a r r y  
p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e ;  a l t h o u g h  he  i s  a w a re  o f  
one  m a j o r  A n c h o r a g e  f i r m  r e c e n t l y  g o i n g  b a r e  a p p a r e n t l y  due 
t o  t h e  h i g h  c o s t  o f  i n s u r a n c e .  N u r s e s :  No num bers  a r e  
a v a i l a b l e .  N o te  t h a t  G a i l  M c G u i i l  o f  O c c u p a t i o n a l  L i c e n s i n g  
t e l l s  u s  t h a t  w h i l e  n u r s e s  t y p i c a l l y  a r e  c o v e r e d  by  t h e i r  
e m p l o y e r s '  p o l i c y  i n c r e a s i n g  n u m b ers  a r e  p u r c h a s i n g  t h e i r  
own p o l i c i e s  t o  p r o t e c t  t h e m s e l v e s  f u r t h e r ;  D e n t i s t s :  
A c c o r d i n g  t o  F r a n k  T h o m a s - M e a r s , w r i t i n g  on b e h a l f  o f  t h e  
A l a s k a  D e n t a l  S o c i e t y ,  a p p r o x i m a t e l y  2% o f  A l a s k a  d e n t i s t s  
a r e  u n i n s u r e d .  We h a v e  no i n f o r m a t i o n  f o r  CPA's  o r  o t h e r  
p r o f e s s i o n a l s  a t  t h i s  t i m e .

We d o n ' t  h a v e  a  s o l i d  a n s w e r  t o  t h e  q u e s t i o n  o f  hew many 
p r o f e s s i o n a l s  a r e  g o i n g  b a r e  ( o r  l i m i t i n g  t h e i r  p r a c t i c e s ,  
r e d u c i n g  c o v e r a g e  o r  g e t t i n g  o u t  o f  t h e  b u s i n e s s  a l t o g e t h e r )  
b e c a u s e  t h e y  c a n ' t  a f f o r d  t h e  p re m iu m s ;  o r  who do n o t  c a r r y  
i n s u r a n c e -  f o r  p h i l o s o p h i c a l  o r  l o g i s t i c a l  r e a s o n s .  A s u r v e y  
c o n d u c t e d  b y  e a c h  p r o f e s s i o n a l  o r g a n i z a t i o n  i s  t h e  b e s t  way 
t o  c l a r i f y  t h i s  i s s u e  a l o n g  w i t h  t h e  r e l a t e d  q u e s t i o n  o f  how 
many p r o f e s s i o n a l s  a r e  i n  f a c t  u n i n s u r e d .

4.  AVAILABILITY OF SERVICES: The i n f o r m a t i o n  c o n t a i n e d  i n  
t h i s  s e c t i o n  i s  l i m i t e d .  What f o l l o w s  i s  a d i s c u s s i o n  o f  
some o f  t h e  s e r v i c e  g a p s  i n  A l a s k a  t h a t  I  h a v e  b e e n  a b l e  t o  
i d e n t i f y  an d  com m ents  on  w h e t h e r  t h e s e  g a p s  a r e  a t t r i b u t a b l e  
t o  t h e  a f f o r d a b i l i t y  o r  a v a i l a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e :
a )  H e a l t h  C a r e :  T h e r e  a r e  a num ber  o f  c o m m u n i t i e s  i n  t h e  
s t a t e  ( m o s t l y  r u r a l )  t h a t  a r e  h a v i n g  d i f f i c u l t i e s  r e c r u i t i n g  
a n d  r e t a i n i n g  p h y s i c i a n s .  A c c o r d i n g  t o  t h e  H e a l t h
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A s s o c i a t i o n  o f  A l a s k a  and t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n  H a i n e s ,  Tck ,  K e t c h i k a n ,  D i l l i n g h a m ,  W r a n g e l l  and  
P e t e r s b u r g  ( a n d  p o s s i b l y  C r a i g )  a r e  h a v i n g  d o c t o r  
a v a i l a b i l i t y  p r o b le m s  a l o n g  w i t h  o t h e r  c o m m u n i t i e s  w i t h  
s p e c i a l i s e d  c a r e  g a p s .  I n  a d d i t i o n ,  a c c o r d i n g  t o  a 1913 
s u r v e y  o f  a v a i l a b i l i t y  o f  o b s t e t r i c  c a r e  f o r  low income 
women, f e w e r  t h a n  h a l f  o f  t h e  p h y s i c i a n s  s u r v e y e d  (93% o f  
t h e  196 f a m i l y  p r a c t i c e  and  OB/GYN p h y s i c i a n s  s u r v e y e d  
r e s p o n d e d )  a r e  now p r o v i d i n g  o b s t e t r i c  c a r e ;  " w i t h i n  two 
y e a r s  o n l y  s l i g h t l y  more t h a n  a t h i r d  o f  t h e  s u r v e y e d  
p h y s i c i a n s  may be o f f e r i n g  o b s t e t r i c  s e r v i c e s  i n  A l a s k a . "  
However ,  r e c e n t  u n c o r r o b o r a t e d  i n f o r m a t i o n  s u g g e s t s  t h a t  
t h i s  t r e n d  n o t  be t r u e  f o r  A n c h o r a g e  and  p e r h a p s  e t h e r  
l a r g e r  u r b a n  c o m m u n i t i e s .  T h i s  s o u r c e  c o n t e n d s  t h a t  s i x  new 
o b s t e t r i c i a n s  h a v e  begun  p r a c t i c i n g  i n  A n c h o r a g e  i n  t h e  l a s t  
two o r  t h r e e  y e a r s  an d  two a d d i t i o n a l  o b s t e t r i c i a n s  w i l l  
b e g i n  p r a c t i c i n g  t h e r e  i n  t h e  n e a r  f u t u r e .

I n  t h e  more  r e c e n t  s u r v e y  o f  F a m i l y  P r a c t i c e  a n d  OB/GYN 
p h y s i c i a n s  d i s c u s s e d  a b o v e ,  32% o f  d o c t o r s  f o r m e r l y  
p r o v i d i n g  o b s t e t r i c a l  s e r v i c e s  h a v e  s t o p p e d  p e r f o r m i n g  t h i s  
s e r v i c e  p r i m a r i l y  d u e  t o  t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e .

Many o t h e r s  a l s o  a t t r i b u t e  t h i s  s i t u a t i o n  t o  t h e  c o s t  o f  
l i a b i l i t y  i n s u r a n c e  an d  o t h e r  h e a l t h  c a r e  c o s t  f a c t o r s .  F o r  
e x a m p l e ,  t h e  R e p o r t  o f  t h e  G o v e r n o r ' s  I n t e r i m  C o m m iss io n  on 
H e a l t h  C a r e  ( S e p t e m b e r  1988)  s t a t e s  t h a t  r u r a l  p r o v i d e r s ,  
e s p e c i a l l y  t h o s e  p r o v i d i n g  o b s t e t r i c a l  c a r e ,  h a v e  b e e n  
p a r t i c u l a r l y  h a r d  h i t  by t h e  i n c r e a s e  i n  m e d i c a l  l i a b i l i t y  
i n s u r a n c e :  "The c o s t  o f  m e d i c a l  l i a b i l i t y  i n s u r a n c e  h a s  
c r e a t e d  a p a r t i c u l a r l y  s e v e r e  p r o b l e m  f o r  p r e g n a n t  women i n  
r u r a l  a r e a s .  N o n - N a t i v e  r e s i d e n t s  o f  G l e n a l l e n ,  D i l l i n g h a m ,  
B e t h e l ,  a n d  some o t h e r  c o m m u n i t i e s  h a v e  l o s t  a c c e s s  t o —l o c a l  
o b s t e t r i c a l  an d  p r e n a t a l  c a r e  b e c a u s e  l o c a l  p r o v i d e r s  a r e  
e i t h e r  u n a b l e  o r  u n w i l l i n g  t o  p a y  f o r  t h e  e x p e n s i v e  
p rem iu m s"  ( a t  p a g e  5 7 ) .  The r e p o r t  c o n t e n d s  t h a t  m e d i c a l  
l i a b i l i t y  i n s u r a n c e  prem ium s h a d  more  t h a n  d o u b l e d  b e t w e e n  
1985 and  1988 .  S ee  a l s o  t h e  com m ents  o f  H a r l a n  Knudson  o f  
t h e  H e a l t h  A s s o c i a t i o n  o f  A l a s k a .

F o r  n a t i v e  r u r a l  r e s i d e n t s  t h e  p r o b l e m ,  a c c o r d i n g  t o  Dr.
Ward H u r l b u r t  o f  t h e  P u b l i c  H e a l t h  S e r v i c e ,  i s  p a r t i c u l a r l y  
o n e  o f  f i n d i n g  money t o  f u n d  t r a v e l  c o s t s  f o r  d i a g n o s t i c  an d  
t r e a t m e n t  s e r v i c e s  i n  t h e  l a r g e r  c i t i e s  : "As we d i s c u s s e d ,  
a s  h e a l t h  p r o f e s s i o n a l s ,  we c o u l d  p o i n t  t o  many p l a c e s  i n  
o u r  p r o g ra m  w h e r e ,  w i t h  a d d e d  f u n d i n g ,  we c o u l d  do  a  b e t t e r  
j o b .  I f  I  w e re  t o  s e l e c t  one  a r e a ,  h o w e v e r ,  t o  p o i n t  t o  
w h ere  I  c o u l d  s e e  a n e e d  r e l a t e d  t o  m e d i c a l  s e r v i c e s  f o r  
r u r a l  A l a s k a n s ,  I  w o u ld  i d e n t i f y  t h e  l a c k  o f  f u n d i n g  f o r  
t r a v e l . . . A t  t h i s  t i m e . . . w e  a r e  b a s i c a l l y  p a y i n g  o n l y  f o r  
e m e rg e n c y  t r a v e l .  J.f t h e  S t a t e  w e r e  w a n t i n g  t o  i d e n t i f y  an 
a r e a  f o r  p o t e n t i a l  p o s i t i v e  i m p a c t  on t h e  p r o v i s i o n  o f  
N a t i v e  s e r v i c e s  f o r  r u r a l  A l a s k a n s ,  I  w o u ld  s u g g e s t  
c o n s i d e r a t i o n  o f  t h e  d e v e l o p m e n t  o f  a  m ec h an ism  f o r
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s u p p o r t i n g  t r a v e l  c o s t s . "  The D e p a r t m e n t  o f  Community  an d  
R e g i o n a l  A f f a i r s  t e l l s  us  t h a t  t h i s  p o s i t i o n  was e c h o e d  i n  a 
R e s o l u t i o n  p a s s e d  i n  November by t h e  N o r th  a n d  N o r t h w e s t  
A l a s k a  M ayers  C o n f e r e n c e  w h ic h  p r o p o s e d  an i n s u r a n c e  p r o g r a m  
w h ic h  w i l l  c o v e r  b o t h  t r a n s p o r t a t i o n  t o  A n c h o r a g e  o r  
F a i r b a n k s  and s e r v i c e s  p r o v i d e d  by n o n - I n d i a n  H e a l t h  s e r v i c e  
f a c i l i t i e s  i n  t h e s e  to w n s .

T h e r e  a l s o  a p p e a r s  t o  be  a n u r s i n g  s h o r t a g e  i n  A l a s k a .  
A c c o r d i n g  t o  G a i l  M c G u i l l  o f  t h e  s t a t e  D i v i s i o n  o f  
O c c u p a t i o n a l  L i c e n s i n g  : " I t  h a s  r e c e n t l y  b e e n  more s e v e r e  
t h a n  t h e  c y c l i c a l  s h o r t a g e  i n  r u r a l  c o m m u n i t i e s  an d  i n  
c e r t a i n  s p e c i a l t y  a r e a s  o f  p r a c t i c e .  A lm o s t  a i l  a c u t e  c a r e  
and  l o n g  t e r m  c a r e  f a c i l i t i e s  i n  t h e  s t a t e  h a v e  h ad  t o  
u t i l i z e  " t r a v e l i n g  n u r s e s " ,  n u r s e s  r e t a i n e d  t h r o u g h  a g e n c i e s  
f o r  s h o r t  t e r m  p e r i o d s  o f  e m p l o y m e n t . . .Of t h e  f o u r  main 
i s s u e s  d i s c u s s e d  i n  t h i s  l e t t e r ,  I  v i e w  t h e  n u r s i n g  s h o r t a g e  
and t h e  p r o b l e m s  i t  h a s  c a u s e d  f o r  t h e  h e a l t h  c a r e  i n d u s t r y  
i n  o u r  s t a t e  t o  b e  t h e  m o s t  c r u c i a l  o n e .  A l t h o u g h ,  a 
c o n c e n t r a t e d  e f f o r t  o f  a g e n c i e s  i n  A l a s k a  w o r k i n g  t o g e t h e r  
t o  r em edy  t h e  s h o r t a g e  h a s  n o t  o c c u r r e d ,  i n d i v i d u a l  a g e n c i e s  
an d  o r g a n i z a t i o n s  h a v e  b e e n  a t t e m p t i n g  t o  a l l e v i a t e  t h e  
p r o b le m  w i t h  t h e  r e s o u r c e s  a v a i l a b l e  t o  t h e m . "  T h e r e  a r e  
many c i t e d  r e a s o n s  f o r  t h i s  s i t u a t i o n  i n c l u d i n g  p o o r  p a y  an d  
b e n e f i t s ,  l a c k  o f  h o s p i t a l . a d m i n i s t r a t i o n  s u p p o r t ,  l i m i t e d  
o p p o r t u n i t i e s  t o  f u r t h e r  p r o f e s s i o n a l  e d u c a t i o n ,  i n a d e q u a t e  
s t a f f i n g ,  s t a t e  l a w s  t h a t  l i m i t  n u r s i n g  p r a c t i c e ,  l a c k  o f  
a c c e s s  t o  c h i l d  c a r e  f a c i l i t i e s ,  i n s u f f i c i e n t  i n - s e r v i c e  
e d u c a t i o n  and  l a c k  o f  c o m p e t e n t  s u p p o r t  p e r s o n n e l .  The c o s t  
( o r  a v a i l a b i l i t y )  o f  l i a b i l i t y  i n s u r a n c e  d e e s  n o t  a p p e a r  t o  
be a s i g n i f i c a n t  c o n t r i b u t i n g  f a c t o r .

b) L e g a l  S e r v i c e s :  We h a v e  no A l a s k a  s p e c i f i c  i n f o r m a t i o n .  
However ,  i n f o r m a l  d i s c u s s i o n s  w i t h  a t t o r n e y s  h a v e  i d e n t i f i e d  
s e v e r a l  s e r v i c e  g a p s  w o r t h  n o t i n g  -  r e p r e s e n t a t i o n  o f  
c l a i m a n t s  i n  s t a t e  an d  f e d e r a l  w o r k m e n ' s  c o m p e n s a t i o n  
m a t t e r s ;  c e r t a i n  m e d i c a l  m a l p r a c t i c e  c l a i m s ;  low  incom e 
l e g a l  s e r v i c e s  t h a t  c a n n o t  b e  p r o v i d e d  by A l a s k a  L e g a l  
S e r v i c e s  a n d / o r  t h e  A l a s k a  P r o  Bono p r o g r a m ;  a n d  g e n e r a l  
l e g a l  s e r v i c e s  f o r  m i d d l e  in c o m e  p e o p l e  who d o n ' t  q u a l i f y  
f o r  a s s i s t a n c e  b u t  c a n ' t  a f f o r d  s t a n d a r d  l e g a l  r a t e s  f o r  a 
v a r i e t y  o f  b a s i c  l e g a l  s e r v i c e s  i n v o l v i n g  p e r s o n a l  an d  
f a m i l y  m a t t e r s ; a  p r o b l e m  w h i c h  may be g r o w i n g  d u e  t o  t h e  
i n c r e a s i n g  n e e d  f o r  some l e g a l  s e r v i c e s  i n  o u r  s o c i e t y .
T h e s e  g a p s  do n o t  a p p e a r  t o  b e  d u e  t o  h i g h  l i a b i l i t y  
i n s u r a n c e  p r e m iu m s .

c )  E n g i n e e r i n g / A r c h i t e c t u r a l / e t c  S e r v i c e s :  We h a v e  no A l a s k a  
s p e c i f i c  i n f o r m a t i o n  on t h i s  b u t  a c c o r d i n g  t o  R i c h  R i t t e r
o f  t h e  A l a s k a  C h a p t e r  o f  t h e  A m e r ic a n  I n s t i t u t e  o f  
A r c h i t e c t s  t h e r e  i s  no a p p a r e n t  a v a i l a b i l i t y  p r o b l e m  d e s p i t e  
t h e  f a c t  t h a t  o v e r  50% o f  A l a s k a  A r c h i t e c t s ,  E n g i n e e r s  and  
Land S u r v e y o r s  h a v e  l e f t  t h e  s t a t e  i n  r e c e n t  y e a r s .  He f e e l s  
t h a t  " t h e r e  i s  s t i l l  a c o r e  g r o u p  o f  e x p e r i e n c e d
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p r o f e s s i o n a l s  r e m a i n i n g  i n  A l a s k a  a v a i l a b l e  p r o v i d e  
p r o f e s s i o n a l  s e r v i c e s " .  I t  i s  n o r  c l e a r  how much o f  t h e  
a t t r i t i o n  i s  d u e  t o  t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  v e r s u s  
t h e  d r a m a t i c  r e c e n t  e c o n o m ic  s l u m o .

d) D e n t i s t s :  F r a n k  T h o m a s -M e a r s  : e l l s  u s  t h a t  D e n t a l  
s e r v i c e s  i n  r u r a l  a r e a s  a r e  n e t  i m p a c t e d  by  a f f o r d a b i l i t y  
and a v a i l a b i l i t y  o f  i n s u r a n c e  s i n c e  a m a j o r i t y  o f  d e n t a l  
p r a c t i t i o n e r s  a r e  e m p lo y e d  by t h e  P u b l i c  H e a l t h  S e r v i c e  and 
p r o t e c t e d  u n d e r  t h e  F e d e r a l  T o r t  C l a im s  A c t .  Of t h o s e  
p r i v a t e  p r a c t i c e  d e n t i s t s  w h i c h  e i t h e r  c o n t r a c t  w i t h  t h e  ?HS 
o r  n a t i v e  c o r o o r a t i o n s  m o s t  a r e  i n s u r e d .

d)  Day C a r e :  The o n l y  o t h e r  s i g n i f i c a n t  s e r v i c e  gap  t h a t  I 
h a v e  b ee n  a b l e  t o  i d e n t i f y  t o  d a t e  ( o t h e r  t h a n  t h e  n e ed  f o r  
a c o m p r e h e n s i v e  h e a l t h  i n s u r a n c e  p r o g ra m  t o  t a k e  c a r e  o f  
p e o p l e  who " s l i p  t h r o u g h  t h e  c r a c k s "  u n d e r  o u r  c u r r e n t  
s y s t e m ,  a s u b j e c t  w h i c h  i s  b e i n g  a d d r e s s e d  e l s e w h e r e ;  and 
s e w e r  and  w a t e r  s y s t e m  an d  s i m i l a r  s e r v i c e  n e e d s  w h ic h  a r e  
w e l l  beyond  t h e  s c o p e  o f  o u r  d u t i e s )  c o n c e r n s  Day C a re  
F a c i l i t i e s .  A c c o r d i n g  t o  t h e  r e p o r t  o f  t h e  G o v e r n o r ' s  
I n t e r i m  Com m iss ion  on C h i l d r e n  a n d  Y ou th  p a r e n t s  " o f t e n  h av e  
d i f f i c u l t y  f i n d i n g  c h i l d  c a r e  t h a t  m e e t s  t h e i r  n e e d s  and  
m a tc h e s  t h e i r  r e s o u r c e s . "  T h i s  i s  p a r t i c u l a r l y  a p r o b le m  f o r  
p a r e n t s  who work r o t a t i n g  s h i f t s ,  n i g h t s  or.  w e e k e n d s ,  
p a r e n t s  w i t h  i n f a n t s  a n d  p a r e n t s  w i t h  s c h o o l  a g e  k i d s  who 
n e e d  b e f o r e  an d  a f t e r  s c h o o l  s u p e r v i s i o n :  "Too few  p ro g ra m s  
o f f e r  f l e x i b l e  h o u r s ,  o v e r n i g h t  c a r e  an d  f l e x i b l e  s t a f f i n g  
t o  e n s u r e  s a f e  c a r e  f o r  c h i l d r e n .  Not  e n o u g h  f a m i l y  c h i l d  
c a r e  homes e x i s t  t o  a c c o m m o d a te  t h e  n e e d s  o f  p a r e n t s  who 
work a n o n - t r a d i t i o n a l  o r  n o r m a l  s c h e d u l e .  The r e s u l t  i s  a 
n e a r  c r i s i s  i n  u r b a n  a n d  r u r a l  A l a s k a . "  R e c e n t  c h a n g e s  t o  
F e d e r a l  w e l f a r e  l a w s  ( t h e  F e d e r a l  F a m i l y  S u p p o r t  A c t  o f -  
1983) w i l l  e x a c e r b a t e  t h i s  p r o b l e m .  I t  i s  e s t i m a t e d  t h a t  t h e  
w e l f a r e  r e f o r m  w ork  a n d  t r a i n i n g  r e q u i r e m e n t s  w i l l  r e s u l t  i n  
t h e  n e e d  f o r  d a y  c a r e  s p a c e  f o r  a n  a d d i t i o n a l  2400 c h i l d r e n  
s t a t e w i d e .

W'

And c h i l d  c a r e  i s  e x p e n s i v e .  A g a i n  a c c o r d i n g  t o  t h e
G o v e r n o r ' s  I n t e r i m  C o m m i s s i o n , a  r e c e n t  s u r v e y  o f  600
A m er ican  f a m i l i e s  i n d i c a t e s  t h a t  40% o f  t h e i r  r e s p o n d e n t s
f e e l  t h e y  c a n n o t  a f f o r d  t h e i r  c u r r e n t  c h i l d  c a r e  a r r a n g e m e n t  
o r  t h e  a r r a n g e m e n t  t h e y  w ou ld  p r e f e r .  The a u t h o r s  o f  t h e  
s t u d y  add  t h a t  e v i d e n c e  i n d i c a t e s  A l a s k a n s  w o u ld  a g r e e .  I n  
March 1987 i n f a n t  c a r e  r a n g e d  f ro m  $321 t o  $521  p e r  m onth ,  
p r e - s c h o o l  c a r e  f ro m  $301 t o  $450 p e r  m o n th ,  s c h o o l  ag e  
c h i l d  c a r e  f rom  $132 t o  $215 p e r  m onth  a n d  c a r e  f o r  c h i l d r e n  
w i t h  s p e c i a l  n e e d s  f ro m  $600 t o  $ 1 , 2 0 0  p e r  m o n t h .  High 
q u a l i t y  c a r e  may b e  e v e n  more e x p e n s i v e .

A v a r i e t y  o f  s o l u t i o n s  a r e  u n d e r  d i s c u s s i o n  i n c l u d i n g  a p l a n  
p r o p o s e d  by V i r g i n i a  J o h n s o n ,  Dean o f  t h e  S c h o o l  o f  
E d u c a t i o n  a t  t h e  U n i v e r s i t y  o f  A l a s k a  A n c h o r a g e ,  c a l l e d  t h e  
M id d le  S c h o o l  Day C a r e  C e n t e r ,  w h ic h  w o u ld  l o c a t e  d ay  c a r e



c a n t e r s  a t  t h e  s i x  m i d d l e  s c h o o l s  i n  c h e  A n c h o r a g e  a r e a  w i t h  
t h e  c u r r i c u l u m  b e i n g  d e v e l o p e d  by t h e  D i r e c t o r  o f  t h e  Day 
C a re  C a n t e r s .

I t  i s  d i f f i c u l t  t o  d e t e r m i n e  i f  t h e  c o s t  o f  l i a b i l i t y  
i n s u r a n c e  c o n t r i b u t e s  t o  t h e  d a y  c a r e  s e r v i c e  g a p .  I t  i s  my 
u n d e r s t a n d i n g  b a s e d  on s e v e r a l  i n f o r m a l  c o n v e r s a t i o n s  w i t h  
p e o p l e  f a m i l i a r  w i t h  t h e s e  i s s u e s  t h a t  a f f o r d a b i l i t y  and 
a v a i l a b i l i t y  i s  l e s s  o f  an i s s u e  a t  t h e  p r e s e n t  t i m e ,  ev en  
f o r  new f a c i l i t i e s .  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  c u r r e n t  
p o l i c i e s  e x c l u d e  l i a b i l i t y  f o r  m o l e s t a t i o n / a b u s e  r e l a t e d  
c i r c u m s t a n c e s  a n d ,  i n  some c a s e s ,  r e q u i r e  a d u l t / c h i l d  r a t i o s  
t h a t  e x c e e d  s t a t e  s t a n d a r d s .

5.  CLAIMS EXPERIENCE -  P r e l i m i n a r y  F i n d i n g s :

a .  P r o f e s s i o n a l s :  We r e q u e s t e d  c l a i m s  e x p e r i e n c e  d a t a  from 
a l l  o f  t h e  m a j o r  a d m i t t e d  p r o f e s s i o n a l  c a r r i e r s .  However,  
o n l y  i n f o r m a t i o n  r e c e i v e d  f rom  MICA an d  MIEC, t h e  m a jo r  
m e d i c a l  l i a b i l i t y  c a r r i e r s  i s  u s e f u l .  G e n e r a l l y ,  t h e  
i n f o r m a t i o n  p r o v i d e d  i n d i c a t e s  t h a t :  1) m o s t  m e d i c a l  
m a l p r a c t i c e  c l a i m s / r e c o v e r i e s  i n  A l a s k a  f a l l  w i t h i n  t h e  0 -  
$ 1 5 0 ,0 0 0  c a t e g o r y  (MICA t e l l s  u s  t h a t  t h e  a v e r a g e  c l a i m  i s  
$ 4 3 , 7 3 1 ;  a v e r a g e  c l a i m  w here  i n d e m n i t y  i s  p a i d  i s  $ 1 2 4 ,3 5 3 ;
2) t h e r e  a r e  few " jum bo"  r e c o v e r i e s  ( o v e r  $1 m i l l i o n ) ,  and  
none  r e p o r t e d  o v e r  $3 m i l l i o n  ( t h r o u g h  1 9 8 3 ) ,  b u t  pay m en ts  
on t h e s e  c l a i m s  t y p i c a l l y  r e p r e s e n t  a l a r g e  p e r c e n t a g e  o f  
t o t a l  p a y o u t s  f o r  a g i v e n  y e a r  (MIEC t e l l s  u s  t h a t  
n a t i o n a l l y  a b o u t  3% o f  c l a i m s  a c c o u n t  f o r  o v e r  70% o f  l o s s  
c o s t s ;  t h e s e  n u m b e rs  a p p e a r  t o  be  c o n s i s t e n t  w i t h  t h e i r  
A l a s k a  e x p e r i e n c e ) ;  3) P u n i t i v e  d am ages  a r e  r a r e l y ,  i f  e v e r ,  
a w a r d e d ;  4) m o s t  c l a i m s  a r e  s e t t l e d  p r i o r  t o  t r i a l ;  many a r e  
s e t t l e d  w i t h o u t  l e g a l  a c t i o n ;  5) f o r  MICA a t  l e a s t ,  l e s s  
t h a n  o n e - h a l f  o f  c l a i m s  f i l e d  r e s u l t  i n  a p a y m en t  t o  t h e  
c l a i m a n t ;  6) on t h e  a v e r a g e ,  MICA d e f e n s e  c o s t s  a r e  
a p p r o x i m a t e l y  IS c e n t s  p e r  d o l l a r ;  t h i s  number  v a r i e s  
d e p e n d i n g  w h e t h e r  t h e  c l a i m  was s e t t l e d  w i t h o u t  l i t i g a t i o n ,  
w h e t h e r  t h e r e  was a p aym en t  t o  t h e  c l a i m a n t  a n d  o t h e r  
f a c t o r s ;  an d  5) i t  i s  h a r d  t o  p r e d i c t  w h ic h  d o c t o r  w i l l  
c a u s e  t h e  b i g  c l a i m s ,  a l t h o u g h  MIEC t e l l s  u s  t h a t  t h e  
h i g h l y , ,  t r a i n e d  w e l l  r e g a r d e d  p h y s i c i a n s  o f t e n  g e t  t h e  
" jum bo"  c a s e s .

b . S e l f - i n s u r e d / U n i n s u r e d  e n t i t i e s :  We h a v e  s u r v e y e d  a w ide  
v a r i e t y  o f  p u b l i c  a n d  p r i v a t e  " s e l f - i n s u r e d "  e n t i t i e s .
R e s u l t s  r e c e i v e d  f ro m  t h e  S t a t e  o f  A l a s k a ,  t h e  U n i v e r s i t y  o f  
A l a s k a ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e ,  t h e  A n c h o ra g e  S c h o o l  
D i s t r i c t ,  t h e  C i t y  o f  F a i r b a n k s ,  t h e  N o r t h  S t a r  Borough ,  t h e  
N o r t h  S t a r  B o ro u g h  S c h o o l  D i s t r i c t ,  t h e  C i t y  and  Borough o f  
J u n e a u ,  NANA R e g i o n a l  C o r p o r a t i o n ,  I n c . ,  N a b o r s  A l a s k a  
P e t r o l e u m  S e r v i c e s ,  P h i l l i p s  P e t r o l e u m  Company, t h e  t a r r -  
G o t t s t e n  C o r p o r a t i o n ,  P e t e r s b u r g  G e n e r a l  H o s p i t a l  and  
C o rd o v a  Community H o s p i t a l  i n d i c a t e s  t h a t :  1) t h e  m a j o r i t y  
o f  c l a i m s  a r e  b e t w e e n  0 and $ 5 0 , 0 0 0 ,  p u b l i c  e n t i t i e s  r e p o r r
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more c l a i m  a c t i v i t y  t h a n  p r i v a t e  e n t i t i e s ;  2) mcsz a r e  
s e t t l e d ,  o f t e n  p r i o r  t o  f o r m a l  l e g a l  a c o i o n ;  3) c h e r e  a r e  
o c c a s i o n a l  l a r g e  c l a i m  p a y c u t s  ( m o s r l y  t h e  S t a r e  o f  A l a s k a ; )  
w h ic h  t y p i c a l l y  r e p r e s e n t :  a l a r g e  p e r c e n t a g e  o f  t o c a i  l o s s e s  
i n  a g i v e n  y e a r ;  4) d e f e n s e  c o s t s  do n o t  a p p e a r  t o  be 
s i g n i f i c a n t  b u t  t h i s  i n f o r m a t i o n  r e q u i r e s  f u r t h e r  a n a l y s i s .  
P l e a s e  n o t e  t h a t  NANA h a s  made two s p e c i f i c  s u g g e s t i o n s  o f  
i s s u e s  t h a t  s h o u l d  be l o o k e d  a t  by t h e  T a s k  F o r c e  w h ic h  a r e  
c o n t a i n e d  i n  t h e i r  l e t t e r  t o  D a v id  R o g e r s  d a t e d  J a n u a r y  31,  
1990 a t t a c h e d .

6 .  ROLFS AND MECHANISMS OF STATE AGENCIES: The i n f o r m a t i o n  
p r o v i d e d  i s  s e l f - e x p l a n a t o r y .  H owever ,  p l e a s e  none t h a t  t h e  
D i v i s i o n  o f  I n s u r a n c e  h a s  f o u r  p r i m a r y  f u n c t i o n s :  a )  M ark e t  
C o n d u c t  S u r v e i l l a n c e  ( r e v i e w  a n d  a p p r o v e  a s  a p p r o p r i a t e  a l l  
r a t e  and  form f i l i n g s  an d  p e r f o r m  m a r k e t  c o n d u c t  
e x a m i n a t i o n s  on i n s u r a n c e  c o m p a n i e s  o r  p r o d u c e r  l i c e n s e e s  t o  
e n s u r e  t h a t  t h e  c o n s u m e r  i s  t r e a t e d  f a i r l y  i n  t h e  
m a r k e t p l a c e ) ; b )  L i c e n s i n g  ( t o  l i c e n s e  q u a l i f i e d  i n d i v i d u a l s  
an d  i n s u r a n c e  c o m p a n i e s  t o  m a r k e t  i n s u r a n c e  i n  A l a s k a ) ;
c ) F i n a n c i a l  S u r v e i l l a n c e  ( p r i m a r i l y  t o  e n s u r e  s o l v e n c y  -  
i . e .  t h a t  t h e  company h a s  s u f f i c i e n t  r e s e r v e s  t o  p r o t e c t  
p o l i c y  h o l d e r s  a n d  pay  t h e i r  c l a i m s  -  and  t o  d e t e r m i n e  i f  
i n v e s t m e n t s  m ee t  s t a t u t o r y  r e q u i r e m e n t s  and  i f  r e i n s u r a n c e  
a g r e e m e n t s  com ply  w i t h  AiasJca l a w ) ; a n d  d)  Consumer 
C o m p l a i n t  arid I n v e s t i g a t i o n  ( t o  i n v e s t i g a t e  and  r e s o l v e  
i n d i v i d u a l  c o n s u m e r  c o m p l a i n t s  t h a t  a r e  f i l e d  w i t h  t h e  
D i v i s i o n .  S t a t i s t i c a l  d a t a  t h a t  i s  c o l l e c t e d  by t h i s  s e c t i o n  
i s  u t i l i z e d  by  t h e  m a r k e t  s e c t i o n  a s  a means t o  i d e n t i f y  
l i c e n s e e s  o r  t r a d e  p r a c t i c e s  t h a t  w a r r a n t  f u r t h e r  
e x a m i n a t i o n .

7 .  STATUS OF STATE SUIT AGAINST INSURANCE COMPANIES: TFTis 
l a w s u i t  was f i l e d  by 19 s t a t e s  a g a i n s t  f o u r  m a j o r  A m er ican  
p r i m a r y  i n s u r a n c e  c o m p a n i e s  an d  a  v a r i e t y  o f  r e i n s u r a n c e  
c o m p a n i e s  a l l e g i n g  a n t i - t r u s t  v i o l a t i o n s  i n  t h e  form o f  a 
p a t t e r n  o f  c o l l u s i o n .  A c c o r d i n g  t o  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e ,  t h e  a l l e g a t i o n s  a r e  t h a t  l e a d i n g  p r i m a r y  i n s u r a n c e  
c o m p a n i e s  an d  r e i n s u r e r s  c o n s p i r e d  t o  w i t h d r a w  c a s u a l t y  and 
p o l l u t i o n  c o v e r a g e  f ro m  t h e  U n i t e d  S t a t e s  m a r k e t ;  a n d  t h a t  
d e f e n d a n t s  c o e r c e d  o t h e r s  t o  t a k e  a c t i o n s  w h i c h  p r e v e n t e d  
o t h e r  p o t e n t i a l  c o m p e t i t o r s  f ro m  o f f e r i n g  t h e s e  t y p e s  o f  
c o v e r a g e  r e s u l t i n g  i n  c o n s u m e r s  p a y i n g  more premium f o r  l e s s  
c o v e r a g e  t h a n  e v e r  b e f o r e .  Tom S l a g l e  o f  t h e  A m er ican  
I n s u r a n c e  O r g a n i z a t i o n  a d d s  t h a t  t h e  p r i m a r y  t h r u s t  o f  t h e  
l a w s u i t  was t h a t  v a r i o u s  e n t i t i e s  c o n s p i r e d  t o  e l i m i n a t e  t h e  
o c c u r r e n c e  p o l i c y  f o r  a c l a i m s  made p o l i c y .  I n  O c t o b e r  o f  
198 9 ,  F e d e r a l  D i s t r i c t  C o u r t  J u d g e  S c h w a r z e r  g r a n t e d  
d e f e n d a n t s '  m o t i o n s  t o  d i s m i s s  a n d  e n t e r e d  f i n a l  ju d g m e n t  
a g a i n s t  t h e  s t a t e s .  The s t a t e s  h a v e  a p p e a l e d  t h i s  d e c i s i o n  
t o  t h e  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s ;  a d e c i s i o n  i s  
e x p e c t e d  n e x t  f a l l .  A c c o r d i n g  t o  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e ,  A l a s k a  h a s  a c t i v e l y  p a r t i c i p a t e d  i n  t h i s  c a s e

Page -  3



( a g a i n s t  t h e  a d v i c e  o f  a d v i c e  o f  i n d u s t r y  r e p r e s e n t a t i v e s -  
a c c o r d i n g  t o  S l a g l e )  a n a  i n t e n d s  t o  c o n t i n u e .

3. PEER REVIEW PANEL RESULTS: W ith  t h e  e x c e p t i o n  o f  
i n f o r m a t i o n  c o n c e r n i n g  t h e  number  o f  p r o f e s s i o n a l  
m a l p r a c t i c e  c a s e s  f i l e d  i n  A l a s k a  s t a t e  c o u r t s  b e tw e e n  
J a n u a r y  1, 1987 and  J u l y  1, 1989 ( 1 7 7 :  90 m e d i c a l  m a l . ;  56 
l e g a l  m a l , ;  31 o t h e r ) ,  t h e r e  i s  no o f f i c i a l  i n f o r m a t i o n  
a v a i l a b l e  f rom t h e  c o u r t  s y s t e m  on p e e r  r e v i e w  p a n e l  m a t t e r s  
o r  o t h e r  i s s u e s  r e l a t i n g  t o  f r e q u e n c y  and  s e v e r i t y  o f  
c l a i m s / j u d g m e n t s ; a l t h o u g h  w i t h i n  t h e  l a s t  y e a r  o r  s o  t h e  
c o u r t  s y s t e m  h a s  s t a r t e d  t o  k e e p  t r a c k  o f  hew l o n g  a c a s e  
t a k e s  f rom  s t a r t  t o  f i n i s h .  The d a t a  c o n t a i n e d  on t h e  l a s t  
p ag e  o f  t h i s  s e c t i o n  r e g a r d i n g  p e e r  r e v i e w  p a n e l  r e s u l t s  
s i n c e  1977 was d e v e l o p e d  by t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n .  W hi le  i n c o m p l e t e ,  i t  s u g g e s t s  t h a t  t h e r e  i s  no 
a p p a r e n t  upw ard  t r e n d  i n  c a s e s  p r o c e s s e d  t h r o u g h  e x p e r t  
a d v i s o r y  p a n e l s  ( a n  a v e r a g e  o f  26 p e r  y e a r ;  a l t h o u g h  t h i s  
d o e s  n o t  a p p e a r  t o  be  c o n s i s t e n t  w i t h  t h e  C o u r t  S y s tem  
s t a t i s t i c s  d i s c u s s e d  a b o v e )  a n d  d e f e n d a n t s  a r e  n o t  a lw a y s  
v i n d i c a t e d .  Of 173 c a s e s  e v a l u a t e d ,  t h e  p a n e l s  s i d e d  w i t h  
t h e  d e f e n d a n t  138 t i m e s  and  w i t h  t h e  p l a i n t i f f  40 t i m e s .  You 
may a l s o  w an t  t o  r e f e r  t o  i n f o r m a t i o n  p r e p a r e d  by A1 Tamagni  
S r .  o f  P e n s i o n  S e r v i c e s  L t d .  r e g a r d i n g  p e n d i n g  c i v i l  c a s e s  
i n  A n c h o r a g e  S u p e r i o r  Cour t . .

I n f o r m a t i o n  p r o v i d e d  by  MICA d u r i n g  T a s k  F o r c e  d e l i b e r a t i o n s  
i n v o l v i n g  90 c a s e s  w h e re  p a n e l s  h a d  b e e n  a p p o i n t e d  ( o n l y  
d e f i n i t i v e  i n f o r m a t i o n  a v a i l a b l e ;  MICA h a s  d e a l t  w i t h  a 
t o t a l  o f  244 l a w s u i t s  f ro m  i t s  i n c e p t i o n  t o  M arch  1990) 
t e l l s  us  t h a t :  1) T h e r e  w ere  15 r e p o r t s  a d v e r s e  t o  h e a l t h  
c a r e  p r o v i d e s  w i t h  p a y m e n t  r e s u l t i n g  i n  a l l  i n s t a n c e s  by 
MICA a n d / o r  c o - d e f e n d a n t s ;  2) E l e v e n  r e p o r t s  w e re  e i t h e r  
m ixed  o r  e q u i v o c a l  a s  t o  t h e  h e a l t h  c a r e  p r o v i d e d .  I n  one  
i n s t a n c e ,  t h a t  c a s e  i s  s t i l l  p e n d i n g  ( a s  o f  M arch  5 ,  1990) 
w i t h  no r e s o l u t i o n .  F i v e  c a s e s  r e s u l t e d  i n  s e t t l e m e n t  by 
MICA. Two c a s e s  w e re  d i s m i s s e d  by t h e  p l a i n t i f f .  A n o t h e r  
c a s e  was d i s m i s s e d  by t h e  p l a i n t i f f  b u t  i t  was u n c l e a r  
w h e t h e r  t h e  b a s i s  f o r  t h e  d i s m i s s a l  was v o l u n t a r y  o r  
s u c c e s s f u l  d e f e n s e  m o t i o n  f o r  summary j u d g e m e n t .  Two o f  t h e  
c a s e s  r e s u l t e d  i n  p a y m e n t  by o t h e r  c o - d e f e n d a n t s  b u t  no 
c o n t r i b u t i o n  f ro m  MICA; 3) S i x t y - f i v e  r e p o r t s  w e r e  f a v o r a b l e  
t o  t h e  h e a l t h  c a r e  p r o v i d e r s .  F i v e  a r e  s t i l l  p e n d i n g  w i t h o u t  
r e s o l u t i o n .  One was t r i e d  t o  a  p l a i n t i f f  v e r d i c t  w i t h  a 
s u b s t a n t i a l  r e c o v e r y .  T h r e e  w e re  t r i e d  t o  a  d e f e n s e  v e r d i c t  
w i t h  no r e c o v e r y  o f  c o s t s  and  f e e s  by  MICA. T w e n t y - e i g h t  
c a s e s  w e re  d i s m i s s e d  by one  m ec h a n i s m  o r  a n o t h e r .  Tw elve  
w e re  d i s m i s s e d  by  p l a i n t i f f  i n  r e t u r n  f o r  a  w a i v e r  o f  c o s t s  
an d  f e e s .  S even  w e re  d i s m i s s e d  on s u c c e s s f u l  m o t i o n s  f o r  
summary j u d g e m e n t  w i t h  v i r t u a l l y  no r e c o v e r y  o f  c o s t s  and  
f e e s  by d e f e n s e .  N in e  w ere  d i s m i s s e d  b u t  t h e  b a s i s  f o r  
d i s m i s s a l  was u n c l e a r .  F i n a l l y ,  i n  o n e  c a s e ,  t h e  MICA 
d e f e n d a n t  was d i s m i s s e d  by t h e  p l a i n t i f f  who p r o c e e d e d  t o  
t r y  t h e  c a s e  a g a i n s t  a c o - d e f e n d a n t  a n d  r e c o v e r ' a
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s u b s t a n t i a l  sum t h r o u g h  a p l a i n t i f f  v e r d i c t  a n d  l a r g e  
j u d g e m e n t : .

9.  RESULTS AND AMOUNT CF SELF-REGULATION: G iv e n  t h e  l a r g e  
am oun t  o f  i n f o r m a t i o n  c o n t a i n e d  i n  t h i s  s e c t i o n ,  I  w i l l  o n l y  
a t t e m p t  t o  s e t  o u t  s e v e r a l  g e n e r a l  o b s e r v a t i o n s  a b o u t  t h e  
s u b j e c t :

a)  W i th  t h e  e x c e p t i o n  o f  l a w y e r s ,  a l l  t a r g e t  p r o f e s s i o n a l s  
( d o c t o r s ,  a r c h i t e c t s ,  e n g i n e e r s ,  l a n d  s u r v e y o r s ,  d e n t i s t s  
and  n u r s e s )  a r e  r e g u l a t e d  by t h e  D i v i s i o n  of. O c c u p a t i o n a l  
L i c e n s i n g  w i t h i n  t h e  D e p a r t m e n t  o f  Commerce a n d  Economic  
D e v e lo p m e n t  t h r o u g h  v a r i o u s  r e g u l a t o r y  B o a r d s .  L aw y ers  a r e  
g o v e r n e d  by t h e  A l a s k a  Bar  A s s o c i a t i o n  ( a n d  i t s  B oard  o f  
G o v e r n o r s )  c r e a t e d  by s t a t u t e  a s  an  " i n s t r u m e n t a l i t y  o f  t h e  
S t a t e " . A l l  g r o u p s  a l s o  h a v e  i n d e p e n d e n t  p r o f e s s i o n a l  
o r g a n i z a t i o n s  ( e . g .  The A l a s k a  D e n t a l  S o c i e t y ,  t h e  A l a s k a  
S t a t e  M e d ic a l  A s s o c i a t i o n , The A l a s k a  S t a t e  N u r s e s  
A s s o c i a t i o n ,  The A l a s k a  C h a p t e r  o f  t h e  A m e r ic a n  I n s t i t u t e  o f  
A r c h i t e c t s ,  t h e  J u n e a u  Bar  A s s o c i a t i o n ,  e t c . )

b) A l l  t a r g e t  g r o u p s  a r e  s u b j e c t  t o  a v a r i e t y  o f  a d m i s s i o n  
an d  l i c e n s i n g  r e q u i r e m e n t s ,  g r i e v a n c e  p r o c e d u r e s ,  and 
d i s c i p l i n a r y  s a n c t i o n s  f o r  i m p r o p e r  c o n d u c t ;  a l o n g  w i t h  
c e r t a i n  p e e r  r e v i e w  p r o c e d u r e s ,  s o m e t im e s  r e q u i r e d  a s  a 
c o n d i t i o n  o f  m e m b e r sh ip  i n  t h e i r  r e s p e c t i v e  p r o f e s s i o n a l  
a s s o c i a t i o n s .  N o te  t h a t  l a w y e r s  a r e  s u b j e c t  t o  r u l e s  
p r o m u l g a t e d  by t h e  A l a s k a  Supreme C o u r t .

c )  O n ly  P h y s i c i a n s ,  N u r s e s  a n d  D e n t i s t s  h a v e  m a n d a t o r y  
c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s .  F o r  e x a m p l e ,  p h y s i c i a n s  
a r e  r e q u i r e d  t o  c o m p l e t e  a t  l e a s t  17 c o n t i n u i n g  m e d i c a l  
e d u c a t i o n  h o u r s  p e r  y e a r  t o  r e t a i n  a  m e d i c a l  l i c e n s e  ~ 
p r o v i d e d  t h r o u g h  h o s p i t a l s ,  t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n ,  l o c a l  m e d i c a l  s o c i e t i e s  and  p h y s i c i a n  s p e c i a l t y  
a s s o c i a t i o n s .  L aw yers  h a v e  an  e x t e n s i v e  o p t i o n a l  c o n t i n u i n g  
l e g a l  e d u c a t i o n  p r o g r a m .  A r c h i t e c t s ,  E n g i n e e r s  a n d  Land 
S u r v e y o r s  a p p a r e n t l y  h a v e  no co  t i n u i n g  l e g a l  e d u c a t i o n  
r e q u i r e m e n t s  o r  v o l u n t a r y  p r o g r a m s .

d) B a se d  on i n f o r m a t i o n  g a t h e r e d  t o  d a t e ,  i t  i s  d i f f i c u l t  t o  
d e t e r m i n e ,  i f ,  i n  f a c t ,  a r e l a t i v e l y  s m a l l  n u m b er  o f  
p r o f e s s i o n a l s  c a u s e  a  r e l a t i v e l y  l a r g e  p e r c e n t a g e  o f  
c o m p l a i n t s / d i s c i p l i n a r y  a c t i o n s  b u t  some s t a t i s t i c s  i n c l u d e d  
i n  t h i s  s e c t i o n  s u g g e s t  t h a t  i s  t h e  c a s e .  The A l a s k a  Bar  
A s s o c i a t i o n  t e l l s  u s  t h a t  s i n c e  1982 t h e r e  w e r e  1505 
c o m p l a i n t s  a g a i n s t  710 a t t o r n e y s .  57% o f  t h e  a t t o r n e y s  had  
o n l y  o n e  c o m p l a i n t  a g a i n s t  them  w h ic h  a c c o u n t e d  f o r  27% o f  
t h e  c o m p l a i n t  v o lu m e .  18% o f  t h e  a t t o r n e y s  h ad  two 
c o m p l a i n t s  a g a i n s t  them  w h ic h  a c c o u n t e d  f o r  17% o f  t h e  
c o m p l a i n t  v o lu m e .  The r e m a i n i n g  25% o f  t h e  a t t o r n e y s  had  
t h r e e  o r  more c o m p l a i n t s  a g a i n s t  th em  and  w e re  r e s p o n s i b l e  
f o r  56% o f  t h e  c o m p l a i n t  v o lu m e .  However ,  a d d i t i o n a l  
i n f o r m a t i o n  p r o v i d e d  on d i s c i p l i n a r y  a c t i o n s  t a k e n  a g a i n s t



l a w y e r s  s u g g e s t s  t h a n  c h e r e  a r e  r e p e a t :  o f f e n d e r s  b u r  t h e y  dc 
noc  d o m i n a t e  t h e  s r a r i s r i c s  e x c e p t :  i n  s h e  d i s b a r m e n t :  and 
p r o b a t i o n  c a t e g o r i e s .

C e r t a i n l y ,  t h e  n um ber  o f  d i s c i p l i n a r y  a c t i o n s  t a k e n  a n n u a l l y  
a p p e a r  t o  r e p r e s e n t  a r e l a t i v e l y  s m a l l  p e r c e n t a g e  o f  t o t a l  
p r o f e s s i o n a l s  i n  s e v e r a l  o f  t h e  t a r g e t  g r o u p s .  P l e a s e  n o t e  
t h a t  a c c o r d i n g  t o  t h e  A l a s k a  B ar  A s s o c i a t i o n ,  t h e r e  h a s
a m a rk ed  i n c r e a s e  i n  i n f o r m a l  r e q u e s t s  f o r  e t h i c s  o p i n i o n s  
f rom  3 a r  C o u n s e l  w h i c h  s u g g e s t s  t h a t  l a w y e r s  a r e  a t t e m p t i n g  
t o  p r a c t i c e  p r e v e n t a t i v e  m e d i c i n e ,  so  t c  s p e a k .

e )  A l l  t a r g e t  g r o u p s  a r e  s u b j e c t  t o  s p e c i f i c  s t a t u t o r y  o r  
r e g u l a t o r y  p r o v i s i o n s  r e g a r d i n g  u n p r o f e s s i o n a l  c o n d u c t .  In  
a d d i t i o n ,  P h y s i c i a n s  a p p a r e n t l y  f o l l o w  t h e  A m e r ic a n  M e d ic a l  
A s s o c i a t i o n  " P r i n c i p l e s  o f  M e d i c a l  E t h i c s " ,  a s  a  c o n d i t i o n  
o f  m e m b e r s h ip  i n  t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a r i r n ;
N u r s e s  a p p a r e n t l y  f e l l o w  t h e  Cede o f  E t h i c s  o f  t h e  A m er ican  
N u r s e s  A s s o c i a t i o n ;  L a w y e rs  a r e  s u b j e c t  t o  a Code o f  
P r o f e s s i o n a l  R e s p o n s i b i l i t y  p r o m u l g a t e d  by  t h e  A l a s k a  
Supreme C o u r t ;  D e n t i s t s  who b e l o n g  t o  t h e  A l a s k a  D e n t a l  
S o c i e t y  ( 2 / 3  o f  a l l  A l a s k a  d e n t i s t s )  a g r e e  t o  a d h e r e  t c  a 
D e n t a l  Code o f  E t h i c s  ( a l o n g  w i t h  a g r e e i n g  t o  b e  s u b j e c t  t o  
p e e r  r e v i e w  an d  m e d i a t i o n  p r o c e d u r e s ) ;  same w i t h  A r c h i t e c t s ,  
E n g i n e e r s  and  Land  S u r v e y o r s  who e a c h  h a v e  s e p a r a t e  c o d e s  
a d h e r e n c e  t o  w h i c h  i s  a c o n d i t i o n  o f  m e m b e r s h i p  t o  t h e i r  
r e s p e c t i v e  p r o f e s s i o n a l  o r g a n i z a t i o n s .

f )  As t o  a s p e c i f i c  t a s k  f o r c e  q u e s t i o n  
p h y s i c i a n  d i s c i p l i n a r y  a c t i o n s  c o m p a r e d  
i n f o r m a t i o n  p r o v i d e d  by t h e  P u b l i c  C i t i z e n  H e a l t h  R e s e a r c h

c o n c e r n i n g  
t o  o t h e r  s

A l a s k a  
t a t e s , t h e

D o c t o r  d i s c i p l i n e  f o r  
t e l l s  u s  t h a t  in _ 1 9 8 1  
1 9 8 2 ;  4 i n  1983-; 2 i n  

5 i n  1983 an d  7 i n  
p a s s e d  i n  1987 
a n d  an e x e c u t i v e  
may h e l p  e x p l a i n  t h e s e

G roup  r a n k s  A l a s k a  42  ( p e r  c a p i t a )  i n  
1 9 87 ;  up  f ro m  19 i n  1986 (Pam V e n tg e n  
t h e r e  was 1 d i s c i p l i n a r y  a c t i o n ;  0 i n  
1 984 ;  1 i n  1 9 8 5 ;  2 i n  1 9 86 ;  5 i n  1987 
1939 .  She a l s o  p o i n t s  o u t  t h a t  HB 70 ,  
p r o v i d e d  f o r  a  f u l l  t i m e  i n v e s t i g a t o r  
s e c r e t a r y  f o r  t h e  m e d i c a l  b o a r d  w h ic h
n u m b e r s )  The r e c o m m e n d a t i o n s  c o n t a i n e d  i n  t h i s  r e p o r t  a r e  
a l s o  w o r t h  n o t i n g :  I n c r e a s e  l i c e n s e  f e e s  t o  $500 p e r  y e a r  
an d  u s e  a l l  money t o  f i n a n c e  d o c t o r  d i s c i p l i n a r y  a c t i o n s ;  
R e q u i r e  p e r i o d i c  r e - c e r t i f i c a t i o n  o f  d o c t o r s  b a s e d  on 
w r i t t e n  exams a n d  a u d i t s  o f  d o c t o r  p e r f o r m a n c e  s u c h  a s  
m e d i c a l  r e c o r d  r e v i e w ;  G r a n t  s u b p o e n a  p o w e r  t o  s t a t e  
l i c e n s i n g  b o a r d s  t o  go  a f t e r  e v i d e n c e  n e c e s s a r y  t o  e v a l u a t e  
d o c t o r s ; G r a n t  s t a t e  b o a r d s  e m e r g e n c y  p o w e r s  t o  s u s p e n d  a 
d o c t o r ' s  l i c e n s e  t o  p r a c t i c e ,  p e n d i n g  i n v e s t i g a t i o n ,  when 
c o n t i n u e d  p r a c t i c e  i s  c o n s i d e r e d  t o  c o n s t i t u t e  a h a z a r d  t o  
p u b l i c  s a f e t y ;  R e q u i r e  a l l  h o s p i t a l s  t o  h a v e  a r i s k  
m an ag em en t  p r o g r a m  d e s i g n e d  t o  p r e v e n t  i n j u r y  t o  p a t i e n t s  
( a c c o r d i n g  t o  t h e  A m e r i c a n  H o s p i t a l  A s s o c i a t i o n  o n l y  60 
p e r c e n t  o f  h o s p i t a l s  h a v e  s u c h  p r o g r a m s  a n d  o n l y  h a l f  o f  
t h e s e  a r e  e x c e l l e n t  p r o g r a m s ) ;  R e q u i r e  a l l  i n s u r a n c e  
c o m p a n i e s  t o  e x p e r i e n c e - r a t e  d o c t o r s  w i t h  s u b - s p e c i a l i t i e s ,
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w h e re b y  d o c r o r s  w i t h  t h e  b e s t  r e c o r d s  pay t h e  l o w e s t  
p rem iu m s ,  and  m u l t i p l e  m a l p r a c t i c e  " l o s e r "  d o c t o r s  pay  t h e  
m o s t ;  R e q u i r e  i n s u r a n c e  c o m p a n i e s  t o  i m m e d i a t e l y  d i s c l o s e  
an d  f o r w a r d  t o  t h e  s t a t e  l i c e n s i n g  b o a r d  t h e  f i l i n g  o f  
m a l p r a c t i c e  c l a i m s ,  a s  w e l l  a s  t h e  r e s u l t s  o f  a l l  
m a l p r a c t i c e  s e t t l e m e n t s  and  a d j u d i c a t i o n s  ( s e e  H3 146 now i n  
House HESS); R e q u i r e  h o s p i t a l s  o r  o t h e r  i n s t i t u t i o n s  t a k i n g  
d i s c i p l i n a r y  a c t i o n s  a g a i n s t  d o c t o r s  t o  p u b l i c l y  d i s c l o s e  
an d  f o r w a r d  t o  t h e  s t a t e  l i c e n s i n g  b o a r d  t h e  d e t a i l s  o f  s u c h  
a c t i o n s ;  P r o v i d e  im m u n i ty  a n d  c o n f i d e n t i a l i t y  t o  a l l  t h e s e  
r e p o r t i n g  d o c t o r  m a l p r a c t i c e ,  i n c o m p e t e n c e ,  s u b s t a n c e  a b u s e  
o r  f r a u d  t o  s t a t e  m e d i c a l  b o a r d s  ( s e e  H3 1 4 6 ) ;  P r o v i d e  
s t r o n g  c o n s u m e r  r e p r e s e n t a t i o n  on s t a t e  m e d i c a l  b o a r d s ;  Do 
n o t  a l l o w  t h e  s t a t e  m e d i c a l  s o c i e t y  t o  c o n t r o l  m e m b e r sh ip  on 
t h e  b o a r d s ;  O f f i c i a l s  s h o u l d  make s t r o n g ,  p u b l i c  s t a t e m e n t s  
i n d i c a t i n g  a com m itm en t  t o  s t r o n g  d o c t o r  d i s c i p l i n e  and  
p r o t e c t i o n  o f  p a t i e n t ' s  s a f e t y .  I t  i s  my u n d e r s t a n d i n g  t h a t  
s e v e r a l  o f  t h e s e  s u g g e s t i o n s  h a v e  a l r e a d y  b e e n  a d o p t e d  i n  
A l a s k a .

10 .  MATRIX OF STATE SYSTEMS; FEDERAL ACTIVITY: I t  i s  
d i f f i c u l t  t o  b r i e f l y  s u m m a r iz e  t h i s  m a t e r i a l  b u t  s e v e r a l  
g e n e r a l  o b s e r v a t i o n s  c a n  be  made:

a )  L e g i s l a t i v e  r e s p o n s e s '  t o  t h e  i n c r e a s i n g  c o s t  and  
a v a i l a b i l i t y  o f  i n s u r a n c e  an d  a p p a r e n t ,  c l a i m  t r e n d s  c a n  be 
b r o a d l y  c a t e g o r i z e d  i n t o  c i v i l  j u s t i c e -  o r  t o r t  r e f o r m  -  
m e a s u r e s , i n s u r a n c e  r e g u l a t o r y  r e f o r m  m e a s u r e s  an d  r i s k  
m anagem ent  m e a s u r e s .  A c c o r d i n g  t o  P a t r i c i a  Young f o r m e r l y  o f  
t h e  L e g i s l a t i v e  R e s e a r c h  A gency f ro m  i n f o r m a t i o n  p r o v i d e d  by 
t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s  (NCSL), i n  
1986 t h e  em phas is ,  was on c i v i l  j u s t i c e  r e f o r m .  The 
l e g i s l a t i v e  f o c u s  i n  1987 t u r n e d  t o  i m m u n i t i e s -  f ro m  — 
s o v e r e i g n  im m uni ty  e x t e n d e d  t o  c o u n t i e s ,  c i t i e s  a n d  to w n s ,  
t o  im m u n i ty  f ro m  p e r s o n a l ' l i a b i l i t y  e x t e n d e d  t o  g r o u p s  o f  
p u b l i c  e m p lo y e e s  a n d  v o l u n t e e r s .  However ,  more r e c e n t l y  
l e g i s l a t i v e  a c t i v i t y  i n  c i v i l  j u s t i c e  r e f o r m  h a s  d e c l i n e d  
an d  t h e  f o c u s  h a s  s h i f t e d  t o " r e g u l a t i o n  o f  t h e  i n s u r a n c e  
i n d u s t r y ,  i n c l u d i n g  t h e  a n t i - t r u s t  s u i t  d i s c u s s e d  a b o v e .  In  
1 9 8 9 ,  t h e  m a j o r i t y  o f  l e g i s l a t i v e  a c t i v i t y  r e g a r d i n g  
l i a b i l i t y  d e a l t  w i t h  r e g u l a t i o n  o f  t h e  a u t o m o b i l e  i n s u r a n c e  
i n d u s t r y , ' i n c l u d i n g  C a l i f o r n i a ' s  p r o p o s i t i o n  103 a n d  s i m i l a r  
m e a s u r e s  i n t r o d u c e d  i n  o t h e r  s t a t e s .

b)  The s i g n i f i c a n t  " t o r t  r e f o r m "  m e a s u r e s  e n a c t e d  o v e r  t h e  
y e a r s  i n c l u d e  la w s  r e l a t i n g  t o  l i m i t s  on r e c o v e r y  ( c a p s )  o f  
d a m a g e s ;  a b o l i t i o n  o r  m o d i f i c a t i o n  o f  J o i n t  a n d  S e v e r a l  
L i a b i l i t y ;  r e d u c t i o n  o f  c o m p e n s a t o r y  a w a rd s  by  c o l l a t e r a l  
s o u r c e s ,  o r  a t  l e a s t  n o t i f i c a t i o n  t o  t h e  j u r y  o f  s u c h  
s o u r c e s ;  l i m i t s  on a t t o r n e y ' s  c o n t i n g e n c y  f e e s ;  l i m i t s  on 
p u n i t i v e  d am ag es ;  p e r i o d i c  p a y m e n t  o f  a w a r d s ;  p e n a l t i e s  f o r  
f r i v o l o u s  s u i t s ;  s e t t l e m e n t  i n c e n t i v e s ;  l i m i t s  on
p r e j u d g m e n t  i n t e r e s t ;  and  e s t a b l i s h m e n t  o f  s t a t u r e s  o f  
l i m i t a t i o n  and r e p o s e .  P r o p o s a l s  c o n c e r n i n g  a l t e r n a t i v e

Page -  12



 .....................................   'TIWIHMIIIWHIHIiI i MPIUfl H llliH lllllll

s y s t e m s  a n d  s i m i l a r  i s s u e s  w i l l  be d i s c u s s e d  b e lo w .  I h a v e  
l i a b l e  " e a s y  z o  r e a d "  summary i n f o r m a b i c n  on t h e  s t a t u s  o f  
p r o p o s a l s  r e g a r d i n g  r e g u l a t i o n  c ?  t h e  i n s u r a n c e  i n d u s t r y ,  
p r o f e s s i o n a l  c o m p e t e n c y  laws an d  s i m i l a r  a p p r o a c h e s  t o  t h e  
p r o b l e m .

c)  A c c o r d i n g  t o  t h e  r e c e n t  r e p o r t  by t h e  New f o r k  law  f i r m  
o f  W i l s o n ,  E l s e r ,  M o s k o w i tz ,  Ede lm an an d  D i c k e r  ( W i l s o n )  
c o n t a i n e d  i n  t h i s  s e c t i o n ,  a m a j o r i t y  o f  t h e  s t a t e s  h a v e  
c o n s i d e r e d  o r  e n a c t e d  " t o r t  r e f o r m "  l a w s  a s  d e s c r i b e d  a b c v e  
i n  v a r i o u s  f o r m s .  The c o n s t i t u t i o n a l i t y  o f  many o f  t h e s e  
m e a s u r e s  h a s  b e e n  c h a l l e n g e d  i n  s t a t e  an d  f e d e r a l  c o u r t s  
w i t h  m ix ed  r e s u l t s ;  some u p h e l d ,  some n o t  f o r  a v a r i e t y  o f  
r e a s o n s .  S ee  a l s o  t h e  A l a s k a  A t t o r n e y  G e n e r a l ' s  o p i n i o n  f o r  
a d i s c u s s i o n  o f  seme o f  t h e s e  c a s e s  i n c l u d i n g  t h e  r e c e n t  
d e c i s i o n  by  t h e  W a s h i n g to n  Supreme C o u r t  on t h e i r  c a p  
m e n t i o n e d  b e lo w .

d) A c c o r d i n g  t o  t h e  W i l s o n  R e p o r t ,  i n  198 9 ,  t h e  m os t  
s i g n i f i c a n t  a c t i v i t y  c o n c e r n i n g  C i v i l  J u s t i c e  r e f o r m  
o c c u r r e d  i n  t h e  c o u r t s  r a t h e r  t h a n  t h e  L e g i s l a t u r e s .  I n  1986 
t h i r t y - s i x  s t a t e  ( 3 6 )  l e g i s l a t u r e s  p a s s e d  t o r t  r e f o r m  law s  
( v a r y i n g  i n  d e g r e e  an d  s i g n i f i c a n c e ) .  I n  1989 o n l y  s e v e n  (7 )  
s t a t e s  e n a c t e d  r e f o r m s ;  a l t h o u g h  many m e a s u r e s  w ere  p e n d i n g  
( s e e  NCSL 1989 p e n d i n g  l e g i s l a t i o n  s u m m a r y ) . NCSL t e l l s  us  
t h a t  f o u r  s t a t e  c o u r t s  r e n d e r e d  d e c i s i o n s  i n  l i t i g a t i o n  
q u e s t i o n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  dam ages  c a p s .  I n  
M a r y l a n d ,  t h e  c a p  on n o n - e c o n o m i c  dam ages  i n  a l l  c i v i l  s u i t s  
was u p h e l d ;  i n  K a n s a s ,  a $ 1 0 0 ,0 0 0  c a p  on s u c h  dam ages  i n  
w r o n g f u l  d e a t h  a c t i o n s  was u p h e l d ;  t h e  V i r g i n i a  C o u r t  u p h e l d  
a  c a p  on  t o t a l  d am ag es  i n  m e d i c a l  m a l p r a c t i c e  c a s e s ;  b u t  i n  
W a s h i n g t o n ,  t h e  c a p  on  a l l  n o n - e c o n o m i c  d am ages  was r u l e d  
u n c o n s t i t u t i o n a l ( l e t t e r  f rom B r e n d a  T r o l i n  d a t e d  December  
23 ,  1 9 8 9 ) .

e) A c c o r d i n g  t o  t h e  W i l s o n  R e p o r t ,  s t a t e s  w h ic h  e n a c t e d  t h e  
m o s t  e x t e n s i v e  r e f o r m s  i n  1986 i n c l u d e  A l a s k a ,  W a s h i n g t o n ,  
H a w a i i ,  C o l o r a d o ,  New H a m p s h i r e ,  New York ,  C a l i f o r n i a ,  
F l o r i d a  a n d  I l l i n o i s  ( S e e  W i l so n  s t a r t i n g  on p a g e  1 o f  t h e  
I n t r o d u c t i o n  f o r  a d e t a i l e d  b re a k d o w n  o f  how many s t a t e s  
e n a c t e d  v a r i o u s  r e f o r m  m e a s u r e s  i n  1986 a n d  1 9 8 7 ;  a n d  f o r  a 
d i s c u s s i o n  o f  1989 t o r t  r e f o r m  e n a c t m e n t s ) .

f )  A l a s k a ;  i n  1 9 8 6 ,  e n a c t e d  a  s e r i e s  o f  c i v i l  j u s t i c e  
c h a n g e s  i n c l u d i n g :  M o d i f i e d  j o i n t  a n d  s e v e r a l  l i a b i l i t y ;  
c a p s  on  n o n - e c o n o m i c  dam ages  ( $ 5 0 0 , 0 0 0  e x c e p t  dam ages  
r e l a t i n g  t o  d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  i m p a i r m e n t ) ;  
i n c r e a s e d  b u r d e n  o f  p r o o f  f o r  e s t a b l i s h i n g  p u n i t i v e  d a m a g e s ;  
l i m i t s  on  a  p e r s o n ' s  a b i l i t y  t o  r e c o v e r  d am ag es  s u s t a i n e d  
w h i l e  t h a t  p e r s o n  was c o m m i t t i n g  a f e l o n y ;  d e t a i l e d  
p r o v i s i o n s  on damage a w a rd  r e q u i r e m e n t s ;  l i m i t e d  l i a b i l i t y  
f o r  c e r t a i n  d i r e c t o r s  an d  o f f i c e r s  o f  n o n - p r o f i t  
c o r p o r a t i o n s ,  n o n - p r o f i t  h o s p i t a l s  ( i n c l u d i n g  h o s p i t a l  
c i t i z e n  a d v i s o r y  b o a r d s )  and  members  o f  s c h o o l  b o a r d s  and



s c h o o l  d i s t r i c t s  and  members o f  g o v e r n i n g  b o d i e s ,  
c o m m i s s i o n s  and  c i t i z e n ' s  a d v i s o r y  c o m m i t t e e s  o f  a 
m u n i c i p a l i t y ;  an d  p r o v i s i o n s  on c o n t r i b u t o r y  f a u i r ,  
c o l l a t e r a l  b e n e f i t s ,  a p p o r t i o n m e n t  o f  d a m a g e s ,  o f f e r s  o f  
j u d g e m e n t ,  c o s t s  an d  a t t o r n e y ' s  f e e s  ( i n c l u d i n g  o r e - j u d g m e n t  
i n t e r e s t ) ,  and  t h e  e f f e c t s  o f  a r e l e a s e .  T h i s  l e g i s l a t i o n  
h a s  b e e n  c h a r a c t e r i z e d  by t o r t  r e f o r m  a d v o c a t e s  a s  a " p a t c h  
work q u i l t "  o f  n e c e s s a r y  c o m p r o m i s e s ,  a n d ,  i n  t h e i r  v i e w ,  
d i d  n e t  go f a r  en o u g h  t o w a r d  m a k in g  A l a s k a ' s  c i v i l  j u s t i c e  
s y s t e m  f a i r  and  p r e d i c t a b l e .  As you  know, A l a s k a  a l s o  h a s  a 
m e d i c a l  m a l p r a c t i c e  c l a i m s  s y s t e m  c r e a t e d  d u r i n g  t h e  1 9 7 0 ' s .

g) On t h e  a u t o m o b i l e  i n s u r a n c e  f r o n t ,  C a l i f o r n i a ' s  
P r o p o s i t i o n  103 i s  t h e  b i g g e s t  n e w s .  T h i s  r e f o r m  m e a s u r e  
n a r r o w l y  a d o p t e d  by C a l i f o r n i a  v o t e r s  i n  November  1983 
i n c l u d e d  a one  y e a r  20% r o l l  b a c k  i n  m o s t  p r o p e r t y / c a s u a l t y  
" i n s u r a n c e  c h a r g e s "  f rom  November 1987 l e v e l s ;  a 20% 
a u t o m o b i l e  i n s u r a n c e  d i s c o u n t  f o r  "good  d r i v e r s " ,  a s  d e f i n e d  
a s  t h o s e  w i t h  no more  t h a n  one  m ov ing  v i o l a t i o n  i n  t h r e e  
y e a r s ;  a r e q u i r e m e n t  o f  a d v a n c e  s t a t e  a p p r o v a l  f o r  i n s u r a n c e  
r a t e  i n c r e a s e s  a f t e r  November 1 9 3 9 ;  and  e l e c t i o n ,  i n s t e a d  o f  
a p p o i n t m e n t ,  o f  t h e  S t a t e  I n s u r a n c e  C o m m i s s i o n e r  s t a r t i n g  i n  
1990 .  P ro p  103 a l s o  r e q u i r e s  t h e  I n s u r a n c e  C o m m i s s i o n e r  
p u b l i s h  f o r  c o n s u m e r s  a l i s t  o f  r a t e  c o m p a r i s o n s ,  and  
c o m p e l s  i n s u r a n c e  c o m p a n i e s  t o  n o t i f y  t h e i r  c u s t o m e r s  o f  t h e  
r i g h t  t o  j o i n  an  " i n d e p e n d e n t ,  n o n - p r o f i t  c o r p o r a t i o n  w h ic h  
s h a l l  a d v o c a t e  t h e  i n t e r e s t s  o f  i n s u r a n c e  c o n s u m e r s  i n  any  
f o r u m . "  The C a l i f o r n i a  Supreme C o u r t  u p h e l d  a l l  o f  1 0 3 ' s  
l o n g  t e r m  r e s t r i c t i o n s  on i n s u r a n c e  r a t e s  an d  p r a c t i c e s ,  b u t  
s t r u c k  down t h e  p r o v i s i o n  t h a t  w o u ld  r e q u i r e  i n s u r e r s  t o  be 
" s u b s t a n t i a l l y  t h r e a t e n e d  w i t h  i n s o l v e n c y "  b e f o r e  t h e y  c o u l d  
r e c e i v e  r e l i e f  f rom  r o l l b a c k .  The C o u r t  h e l d  t h a t  i n s u r e r s  
may c h a r g e  r a t e s  ab o v e  t h e  r o l l b a c k  l e v e l  w h e n e v e r  i n s u r e r s  
c a n  j u s t i f y  them a s  n o t  b e i n g  e x c e s s i v e .

Many s t a t e s  a r e  a l s o  c o n s i d e r i n g  " N o - f a u l t "  a u t o m o b i l e  
i n s u r a n c e  p r o p o s a l s  i n  r e s p o n s e  t o  e s c a l a t i n g  a u t o  i n s u r a n c e  
c o s t s .  Note  c h a t  a c c o r d i n g  t o  NCSL a t  l e a s t  20 s t a t e s  
a l r e a d y  hav e  n o - f a u l t  l e g i s l a t i o n  i n  many d i f f e r e n t  f o rm s  
p a r t i c u l a r l y  on i s s u e s  r e l a t i n g  t o  r e s t r i c t i o n s  on t h e  r i g h t  
t o  s u e ,  c o n d i t i o n s  n e c e s s a r y  t o  s u e  f o r  p a i n  a n d  s u f f e r i n g  
and  f i r s t  p a r t y  c o v e r a g e .

h) The W i l so n  R e p o r t  c o n c l u d e s  a s  t o  s t a t e  a c t i v i t y :  " I n  
g e n e r a l ,  a l t h o u g h  s t a t e  l e g i s l a t u r e s  h a v e  r e v i e w e d  t h o u s a n d s  
o f  b i l l s  a d d r e s s i n g  t h e  C i v i l  J u s t i c e  S y s te m  a n d  i n s u r a n c e  
r e g u l a t i o n ,  d i s p u t e s  p e r s i s t  a s  t o  w h a t  p r e c i s e l y  a r e  t h e  
p r o b le m  a r e a s ,  an d  s o l u t i o n s  t o  t h e  p e r c e i v e d  p r o b l e m  a r e a s  
r e m a i n  e l u s i v e .  I t  i s  l i k e l y  t h a t  s t a t e  l e g i s l a t i v e  a c t i v i t y  
w i l l  c o n t i n u e  i n  t h e  a r e a  o f  c i v i l  j u s t i c e  r e f o r m  a n d  t h e  
c o u r t s  w i l l  b<" e n t e r t a i n i n g  a r g u m e n t s  r e l a t i v e  t o  t h e  
i n t e r p r e t a t i o n  and  v a l i d i t y  o f  t h e s e  r e f o r m s  f o r  some t i m e . "  
See  W i l s o n  a t  p a g e  7 .
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i )  F e d e r a l  a c t i v i t y  i n  t h i s  a r e a  n a s  c o n f i n e d  i c s a i f  
p r i m a r i l y  t o  p r o d u c t s  l i a b i l i t y .  F o r  t h e  p a s t  s e v e r a l  y e a r s  
C o n g r e s s  has  s e r i o u s l y  c o n s i d e r e d  p r o p o s a l s  t o  f e d e r a l i z e  
p r o d u c t s  l i a r  i t y  law .  D e t a i l e d  d i s c u s s i o n s  o f  c u r r e n t  
p r o p o s a l s  a r e  c o n t a i n e d  i n  t h e  W i l s o n  m a t e r i a l s  a t  o p s .  77- 
and  93 .  I n  a d d i t i o n ,  C o n g r e s s  i s  c o n s i d e r i n g  a v a r i e t y  c f  
p r o p o s a l s  t o  m o d i f y  t h e  M c C a r r e n - F e r g u s o n  A c t ,  a 1945 law 
t h a t  p r o v i d e s  l i m i t e d  a n t i - t r u s t  im m u n i ty  t o  i n s u r e r s  and  
c o n t i n u e s  t h e  a u t h o r i t y  c f  t h e  s t a t e  t o  s e r v e  a s  t h e  p r i m a r y  
r e g u l a t o r s  o f  t h e  i n s u r a n c e  i n d u s t r y .  A p r o p o s a l  t o  m o d i fy  
t h e  d o c t r i n e  o f  J o i n t  and  S e v e r a l  l i a b i l i t y  a l s o  i s  p e n d i n g  
i n  t h e  S e n a t e  a c c o r d i n g  t o  my s o u r c e s .

j )  Twc f i n a l  n o t e s .  Cn t h e  q u e s t i o n  o f  " o r e - j u d g e m e n t  
i n t e r e s t " ,  a c c o r d i n g  t o  a 1983 Rand Note  p r e p a r e d  by S t e p h a n  
C a r r o l  (w h ich  h a s n ' t  b e e n  u p d a t e d  a c c o r d i n g  t c  C a r r o l )  a t  
l e a s t  25 s t a t e s  h ad  p r e - j u d g e m e n t  i n t e r e s t  l a w s  on t h e  
b o o k s .  The Note  a l s o  s u g g e s t s  t h a t  j u r i e s  i m p l i c i t l y  p r o v i d e  
p r e - j u d g e m e n t  i n t e r e s t  a t  a r a t e  e q u a l  t o  t h e  u n d e r l y i n g  
i n f l a t i o n  r a t e  p l u r  3 . 7  p e r  c e n t  p e r  y e a r  i n  a d d i t i o n  t o  any  
a p p l i c a b l e  s t a t u t o r y  p r e - j u d g e m e n t  i n t e r e s t  r a t e .

As t o  c o n t i n g e n c y  f e e s ,  c o m m e n t a t o r s  a r g u e  t h a t  l i m i t i n g  
t h o s e  f e e s  w i l l  p o t e n t i a l l y  i n c r e a s e  t h e  a m o u n t  o f  
c o m p e n s a t i o n  p a i d  t o  c l a i m a n t s ,  i n c r e a s e  t h e  l i k e l i h o o d  t h a t  
a c a s e  i s  d r o p p e d ,  d e c r e a s e  t h e  l i k e l i h o o d  o f  l i t i g a t i o n  t o  
v e r d i c t  and  d e t e r  f r i v o l o u s  s u i t s  by p l a c i n g  t h e  p l a i n t i f f ' s  
l a w y e r  a t  f i n a n c i a l  r i s k ;  b u t  w i l l  a l s o  p r e c l u d e  some 
v i c t i m s  w i t h  l e g i t i m a t e  c l a i m s  f ro m  o b t a i n i n g  
r e p r e s e n t a t i o n .  I t  i s  n o t  c l e a r  w h e t h e r  t h e  p r e s e n c e  o f  
c o n t i n g e n c y  f e e  a r r a n g e m e n t s  i n c r e a s e s  t h e  t o t a l  number o f  
c l a i m s  (S e e  F r a n k  S l o a n  " S t a t e  R e s p o n s e s  t o  t h e  M a l p r a c t i c e  
I n s u r a n c e  " C r i s i s "  o f  t h e  1 9 7 0 ' s ;  An E m p i r i c a l  A s s e s s m e n t "  -  
V a n d e r b i l t  U n i v e r s i t y ,  1 9 3 5 ) .  One s t u d y  a l s o  c o n c l u d e s  t h a t  
i n  m o d e s t  c a s e s  c o n t i n g e n t  f e e  l a w y e r s  s p e n d  l e s s  t i m e  on a 
c a s e  t h a n  h o u r l y  f e e  l a w y e r s ;  b u t  t h e r e  i s  no s t a t i s t i c a l l y  
s i g n i f i c a n t  e v i d e n c e  o f  a d i f f e r e n t i a l  in- e f f o r t  f o r  l a r g e r  
c a s e s ,  a l t h o u g h  t h e r e  i s  an  i n d i c a t i o n  t h a t  i f  t h e r e  i s  an  
e f f e c t  i t  i s  i n  t h e  o p p o s i t e  d i r e c t i o n  ( s e e  R an d ,  "The 
I m p a c t  o f  Fee A r r a n g e m e n t  on L a w y er  E f f o r t "  by K r i t z n e r  e t .  
a l . )  F o r  d e t a i l e d  d i s c u s s i o n s  o f  t h e s e  i s s u e s  s e e  "Rand 
T h r e e  L e v e l  S t u d y  and  O t h e r  R e p o r t s "  and  v a r i o u s  r e f e r e n c e s  
t o  t h e  s u b j e c t  c o n t a i n e d  in. " I m p a c t  o f  U .S .  T o r t  Sys tem  
C h an g e s"  N ote  t h a t  Danzon s u g g e s t s  t h a t  c o n t i n g e n c y  f e e  
l i m i t s  r e d u c e d  t h e  am oun t  o f  s e t t l e m e n t s  by 9%, r e d u c e d  t h e  
number  o f  c a s e s  l i t i g a t e d  t o  v e r d i c t  by 1 .5%, a n d  r e d u c e d  
t h e  num ber  o f  c a s e s  d r o p p e d  by  5% ( S e e  Maine M a l p r a c t i c e  
S t u d y  a t  page  3 6 ) .

I I .  ALTERNATIVE PROPOSALS: H e re  i s  a summary o f  some o f  t h e  
more  s i g n i f i c a n t  a l t e r n a t i v e s  I  h a v e  b e e n  a b l e  t o  i d e n t i f y  
t h a t  a r e  e i t h e r  i n  e f f e c t  o r  u n d e r  c o n s i d e r a t i o n  t o d a y :
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a)  A r b i t r a t i o n  a n d  S c r e e n i n g  P a n e l s :  A c c o r d i n g  bo t h e  Ranc 
a r t i c l e  b y  D e b o ra h  H e n s i e r  e n t i t l e d  " R e f o r m i n g  t h e  C i v i l  
J u s t i c e  P r o c e s s ,  How C o u r t  A r b i t r a t i o n  May H e lp "  a r b i t r a t i o n  
p ro g ra m s  may be  e s t a b l i s h e d  by s t a t e  s t a t u t e  o r  by r u l e  o f  a 
s t a t e  s u p re m e  c o u r t  o r  a l o c a l  c o u r t .  T y p i c a l l y ,  u n d e r  t h e s e  
p ro g ra m s  t h e  C o u r t  i s  a u t h o r i z e d  t o  c o m p e l  a r b i t r a t i o n  f o r  
c a s e s  t h a t  f a l l  w i t h i n  c e r t a i n  l i m i t s  (Rand s a y s  $ 2 5 ,0 0 0  i s  
t h e  t y p i c a l  c u t o f f ) ;  w i t h  c e r t a i n  e x c e p t i o n s .  However ,  any  
o f  t h e  p a r t i e s  t o  a s u i t  may r e j e c t  an  a r b i t r a t i o n  aw ard  and 
r e q u e s t  t h a t  t h e  c a s e  be c a l e n d e r e d  "de  n o v o "  ( w i t h o u t  
r e g a r d  t o  t h e  a r b i t r a t i o n  v e r d i c t ) . T h i s  a p p e a l  o p t i o n  i s  
g e n e r a l l y  c o n s i d e r e d  n e c e s s a r y  t o  e n s u r e  t h a t  t h e  l i t i g a n t s  
r i g h t  t o  a t r i a l  i s  n o t  a b r o g a t e d .  I n  1 9 3 4 ,  R a n d ' s  I n s t i t u t e  
f o r  C i v i l  J u s t i c e  e s t i m a t e d  t h a t  a r b i t r a t i o n  p r o g r a m s  a r e  
o p e r a t i n g  i n  m ore  t h a n  100 t r i a l  c o u r t s  a r o u n d  t h e  c o u n t r y  
and  e s t i m a t e d  t h a t  o v e r  1 0 0 ,0 0 0  c a s e s  a r e  a r b i t r a t e d  
a n n u a l l y  t h r o u g h  t h i s  p r o c e s s .  A p p a r e n t l y ,  t h e r e  a l s o  a r e  
v o l u n t a r y ,  b i n d i n g  p ro g ra m  o p t i o n s .

T y p i c a l l y  i n  c o u r t  a n n e x e d  a r b i t r a t i o n  p r o g r a m s  c a s e s  a r e  
h e a r d  by p r i v a t e  a t t o r n e y s  o r  r e t i r e d  j u d g e s  who v o l u n t e e r  
t o  s e r v e  a s  a r b i t r a t o r s  a n d ,  a c c o r d i n g  t o  Rand ,  r e c e i v e  o n l y  
a s m a l l  h o n o r a r i u m  f o r  t h e i r  e f f o r t s .  A r b i t r a t i o n  h e a r i n g s  
u s u a l l y  a r e  p r i v a t e ,  i n f o r m a l  a n d  o f t e n  b r i e f .  A f t e r  g i v i n g  
t h e  p a r t i e s  an  o p p o r t u n i t y  . t o  s e t t l e ,  t h e  f a c t s  o f  t h e  c a s e  
a r e  h e a r d  w i t h  t h e  l i t i g a n t s  o f t e n  a p p e a r i n g  a s  w i t n e s s e s .
I f  a c c e p t e d ,  an  a r b i t r a t o r ' s  a w a r d  i n  e n t e r e d  a s  a j u d g e m e n t  
and  i s  e n f o r c e a b l e .  As a d i s i n c e n t i v e  f o r  f r i v o l o u s  a p p e a l s ,  
some p r o g r a m s  r e q u i r e  a p p l i c a n t s  who r e q u e s t  a  t r i a l  de  novo 
t o  r e i m b u r s e  t h e  c o u r t  f o r  a r b i t r a t o r ' s  f e e s ;  i n  some 
p r o g r a m s  c o u r t  c o s t s  an d  a t t o r n e y s  f e e s  may b e  l e v i e d  on 
u n s u c c e s s f u l  a p p e l l a n t s ,  o r  a p p l i c a n t s  who do  n o t  im p ro v e  
t h e i r  p o s i t i o n  " ( e .g .  H a w a i i - i f  t h e  c o u r t  d o e s  n o t  a l t e r  t h e  
a w ard  by a t  l e a s t  15% i n  f a v o r  o f  t h e  a p p e a l i n g  p a r t y ;  s e e  
P a t r i c i a  Young memo i n  t h i s  s e c t i o n ) .  N o te  t h a t  s u c h  
p r o g ra m s  a l s o  a r e  r e q u i r e d  by some c a r r i e r s .

Does i t  w ork?  The r e a s o n  f o r  t h e s e  p r o g r a m s  i s  t o  r e d u c e  
c o n g e s t i o n ,  c o s t s  and  d e l a y .  A c c o r d i n g  t o  Rand p r e l i m i n a r y  
i n f o r m a t i o n  d e r i v e d  f ro m  two s t u d i e s  o f  a new p r o g ra m  i n  
C a l i f o r n i a  a n d  a n  o l d e r  p r o g ra m  i n  P e n n s y l v a n i a  a r b i t r a t i o n  
c a n  and  d o e s  c o n t r i b u t e  s i g n i f i c a n t l y  t o  r e d u c i n g  
c o n g e s t i o n ,  c o s t s  and  d e l a y .  T h e s e  f i n d i n g s  a r e  c o n f i r m e d  by 
t h e  H a w a i i  an d  N o r t h  C a r o l i n a  e x p e r i e n c e s  d i s c u s s e d  i n  t h i s  
a t t a c h m e n t .  F o r  e x a m p l e ,  r e v i e w e r s  f ro m  t h e  U n i v e r s i t y  o f  
H a w a i i  o f  t h e  H a w a i i  p ro g ra m  w h i c h  c o v e r s  a l l  t o r t  c a s e s  
w i t h  a p r o b a b l e  j u r y  a w a rd  o f  $ 1 5 0 , 0 0 0  o r  l e s s  c o n c l u d e d  i n  
J a n u a r y  o f  1989 t h a t :  " H a w a i i ' s  C o u r t  A nnexed  A r b i t r a t i o n  
P ro g ram  a p p e a r s  t o  be m e e t i n g  i t s  g o a l s  o f  r e d u c i n g  l i t i g a n t  
c o s t s ,  i n c r e a s i n g  p a c e ,  and  m a i n t a i n i n g  t h e  s a t i s f a c t i o n  o f  
p a r t i c i p a n t s . . . .To o u r  k n o w le d g e  no o t h e r  a r b i t r a t i o n  
p ro g ram  i n  t h e  c o u n t r y  c l a i m s  t o  be  r e d u c i n g  l i t i g a t i o n  
c o s t s ;  H a w a i i  l e a d s  t h e  n a t i o n  i n  t h i s  a r e a . "  S i m i l a r l y ,  a 
1939 e v a l u a t i o n  o f  t h e  N o r t h  C a r o l i n a  p r o g r a m  by t h e
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U n i v e r s i t y  o f  N o r th  C a r o l i n a  c o n c l u d e s  t h a t  t h e  p r o g r a m : '  
d i s p o s e d  o f  c a s e s  f a s t e r  t h a t  s t a n d a r d  p r o c e d u r e s ;  r e d u c e d  
t r i a l s  and  c u t  c f  c o u r t  s e t t l e m e n t s  r e p l a c i n g  them w i t h  
" p r o m p t l y  s c h e d u l e d  a d v e r s a r i a l  h e a r i n g s  i n  a c o u r t r o o m  
b e f o r e  s p e c i a l l y  t r a i n e d  a r b i t r a t o r s " ;  and  im proved  
l i t i g a n t s  s a t i s f a c t i o n  w i t h  t h e  o u tcom e and  p r o c e d u r e  u sed  
i n  t h e i r  c a s e s .  The s t u d y  a l s o  n o t e s  t h a t  a t t o r n e y s  w ere  
s a t i s f i e d  w i t h  t h e  p rog ram  a n d ,  i n  a s u r v e y ,  v o t e d  s t r o n g l y  
i n  f a v o r  o f  c o n t i n u i n g  i t .

However ,  t h e  Rand s t u d y  c a u t i o n s  t h a t  p ro g ra m  d e s i g n  and  
i m p l e m e n t a t i o n  a r e  c r i t i c a l  f a c t o r s  i n  d e t e r m i n i n g  s u c c e s s .  
Seme o f  t h e  d e s i g n  i s s u e s  t h a t  m u s t  be c o n s i d e r e d  i n c l u d e ;  
s e t t i n g  j u r i s d i c t i o n a l  l i m i t s  o f  t h e  p r o g ra m ,  e s t a b l i s h i n g  
p r o c e d u r e s  f o r  d e t e r m i n i n g  c a s e  e l i g i b i l i t y ,  a d c p t i r . g  
g u i d e l i n e s  an d  p r o c e d u r e s  f o r  s e l e c t i n g  a r b i t r a t o r s  and 
d e c i d i n g  how many a r b i t r a t o r s  w i l l  h e a r  e a c h  c a s e ,  w here  t h e  
h e a r i n g s  w i l l  t a k e  p l a c e  and  w h e t h e r  t h e r e  w i l l  be f i n a n c i a l  
d i s i n c e n t i v e s  f o r  a p p e a l i n g .

P l e a s e  be  a d v i s e d  t h a t  t h e  A m e r ic a n  M e d ic a l  A s s o c i a t i o n ,  The 
A m e r ic a n  H o s p i t a l  A s s o c i a t i o n  a n d  t h e  P h y s i c i a n  I n s u r e r s  
A s s o c i a t i o n  o f  A m er ica  e a c h  h a v e  p r o p o s e d  v e r s i o n s  o f  
a l t e r n a t i v e  s y s t e m s  a p p a r e n t l y  i n v o l v i n g  a r b i t r a t i o n  o r  a 
form o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n  w i t h  v a r i o u s  l i m i t a t i o n s  
on r e c o v e r y .  I  do n o t  h a v e  s u f f i c i e n t  f i r s t  hand  i n f o r m a t i o n  
on t h e s e  p r o p o s a l s  a t  t h i s  t i m e  t o  go i n t o  s p e c i f i c  
d i f f e r e n c e s  b u t  you may w an t  t o  r e f e r  t o  t h e  a n a l y s i s  
p r e p a r e d  f o r  MICA by J e r r y  C ogan .  The S t a t e  A l t e r n a t i v e  
v e r s i o n  o f  t h e  PIAA p r o p o s a l  i s  a l s o  i n c l u d e d  f o r  y o u r  
i n f o r m a t i o n .  A l s o  n o t e  t h a t  t h e  AHA c a l l s  f o r  a s t u d y  o f  a 
M e d ic a l  I n d e m n i t y  Fund a s  a s u p p l e m e n t a l  m ethod  f o r  
c o m p e n s a t i n g  m e d i c a l  m a l p r a c t i c e  v i c t i m s  f i n a n c e d  by 
a s s e s s m e n t s  c r  s u r c h a r g e s  l e v i e d  cn  m e d i c a l  m a l p r a c t i c e  
i n s u r e r s  an d  t h e  s e l f - i n s u r e d .

I n  A l a s k a ,  a r b i t r a t i o n  and  p e e r  r e v i e w  s y s t e m s  a p p l i c a b l e  t o  
m e d i c a l  m a l p r a c t i c e  (AS 9 . 5 5 . 5 3 5  an d  536) and  c o u r t  o r d e r e d  
s m a l l  c l a i m s  a r b i t r a t i o n  p r o c e d u r e s  (AS 9 . 4 3 . 1 9 0 - 2 2 0 )  a r e  
a v a i l a b l e .  I n  a d d i t i o n ,  s t a t e  l aw  r e c o g n i z e s  c e r t a i n  
c o n t r a c t u a l  a r b i t r a t i o n  a g r e e m e n t s  (AS 4 3 . 0 1 0 - 1 8 0 ;  U nifo rm  
A r b i t r a t i o n  A c t ) .  I  h a v e  no o t h e r  i n f o r m a t i o n  on t h e  l a t t e r  
two o p t i o n s .

b) The N o - F a u l t  A l t e r n a t i v e  t o  T o r t  R e c o v e r y :  Jam es  Ludlam 
("T h e  B a t t l e  f o r  M e d ic a l  M a l p r a c t i c e  T o r t  Reform :  A R e p o r t  
From t h e  F r o n t  L i n e s "  p r e p a r e d  f o r  t h e  A nnua l  M e e t in g  o f  t h e  
A m e r ic an  Academy o f  H o s p i t a l  A t t o r n e y ' s ,  J u n e  1989) t e l l s  us  
t h a t  i n  t h e  1 9 7 0 ' s  and  1 9 8 C 's  t h e r e  was much d i s c u s s i o n  o f  
p o s s i b l e  n o - f a u l t  a l t e r n a t i v e s  t o  c o m p e n s a t i n g  p l a i n t i f f s  
f o r  c a t a s t r o p h i c  i n j u r i e s  i n c l u d i n g  " t r i p  i n s u r a n c e "  u n d e r  
w h ich  a p a t i e n t  b o u g h t  h i s  own c o v e r a g e ,  o r  a s y s t e m  f o r  
w h ich  t h e r e  w ou ld  be paym ent  w i t h o u t  f a u l t  on t h e  b a s i s  o f  a 
w o r k e r ' s  c o m p e n s a t i o n  t y p e  s c h e d u l e  ( s i m i l a r  t o  t h a t
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p r o p o s e d  by G o v e r n o r  d i s c u s s e d  i n  mv i n t r o d u c t o r y  memo t o  
t h e  T a sk  F o r c e  d a t e d  S e p te m b e r  15 ,  1 3 8 9 ) .  T h e r e  was l i t t l e  
o r  no a c t i o n  or. t h e s e  p r o p o s a l s .  In  f a c t ,  t h e  C a l i f o r n i a  
M e d ic a l  A s s o c i a t i o n  and t h e  C a l i f o r n i a  H o s p i t a l  A s s o c i a t i o n  
c o n c l u d e d  t h a t  t h e s e  s y s t e m s  w o u ld  be more e x p e n s i v e  t h a n  
t h e  e x i s t i n g  t o r t  s y s t e m  b a s e d  on  a s t u d y  o f  o v e r  2 5 , 0 0 0  
c h a r t s  an d  d r o p p e d  t h e  w ho le  i d e a .

Then ,  i n  1987 N o r t h  C a r o l i n a  an d  V i r g i n i a  a d o p t e d  no f a u l t  
p ro g ra m s  f o l l o w e d  by F l o r i d a  i n  1983 .  The N o r t h  C a r o l i n a  
p ro g ra m  was r e s t r i c t e d  t o  v a c c i n e  r e l a t e d  i n j u r i e s  w h ic h  
were  c o m p e n s a t e d  f o r  c u t  o f  a f u n d  c o n s i s t i n g  o f  s t a t e  
a p p r o p r i a t i o n s  w i t h  a l i m i t  o f  3 3 0 0 , 0 0 0 .  Damages o n l y  c a n  be 
a w ard ed  u n d e r  t h i s  s y s t e m  t c  t h e  p e r s o n  r e c e i v i n g  t h e  
v a c c i n e .

The V i r g i n i a  B i r t h - R e l a t e d  N e u r o l o g i c a l  I n j u r y  C o m p e n s a t i o n  
A c t ,  m e n t i o n e d  a t  c u r  f i r s t  T a sk  F o r c e  m e e t i n g ,  a p p a r e n t l y  
was a d o p t e d  t o  m ee t  a c r i s i s  i n  t h e  a v a i l a b i l i t y  o f  
i n s u r a n c e  f o r  p h y s i c i a n s  p r a c t i c i n g  o b s t e t r i c s  ( a c c o r d i n g  t o  
Ludlam,  i t  was e x p e c t e d  t h a t  25% o f  t h e  OB/GYN's w ere  g o i n g  
t o  l o s e  c o v e r a g e  by t h e  and o f  1 9 8 7 ) .  The A c t  a p p l i e s  o n l y  
t o  p a t i e n t s  c f  p h y s i c i a n s  a n d  h o s p i t a l s  t h a t  h a v e  
v o l u n t a r i l y  p a r t i c i p a t e d  i n  t h e  p r o g ra m  by  p ay m en t  o f  $50 
p e r  d e l i v e r y  w i t h  a $150*000 maximum by a h o s p i t a l  an d  a 
$ 5 ,0 0 0  f e e  f o r  a p h y s i c i a n  d o i n g  o b s t e t r i c s .  T h e s e  p a y m e n t s  
a r e  v o l u n t a r y .  In  a d d i t i o n ,  a l l  o t h e r  p h y s i c i a n s  a r e  
a s s e s s e d  a f e e  o f  $250 a s  a c o n d i t i o n  o f  l i c e n s i n g .  I f  t h e  
f u n d  f a l l s  s h o r t  t h e r e  i s  an  a n n u a l  premium t a x  on a l l  
l i a b i l i t y  c a r r i e r s  i n  t h e  s t a t e .  The p u r p o s e  o f  t h e  f u n d  i s  
t o  a s s u r e  l i f e t i m e  c a r e  o f  i n f a n t s  w i t h  s e v e r e  n e u r o l o g i c a l  
i n j u r i e s  s u s t a i n e d  d u r i n g  l a b o r ,  d e l i v e r y  a n d  r e s u s c i t a t i o n ,  
and  t o  be t h e  s o l e  and  e x c l u s i v e  rem edy  f o r  t h o s e  who -  
p a r t i c i p a t e .  The fu n d  i s  a d m i n i s t e r e d  by t h e  I n d u s t r i a l  
Com m iss ion  o f  V i r g i n i a  w i t h  t h e  a s s i s t a n c e  o f  an  e x p e r t  
p a n e l  o f  t h r e e  p h y s i c i a n s .  C o m p e n s a t i o n  i s  l i m i t e d  t o  a c t u a l  
and  n e c e s s a r y  m e d i c a l  a n d  r e l a t e d  e x p e n s e s ,  l o s s  o f  e a r n i n g s  
f rom  a g e  1 3 - 6 5  b a s e d  on a d i s c o u n t e d  f o r m u l a  an d  r e a s o n a b l e  
e x p e n s e s  i n c u r r e d  i n  c o n n e c t i o n  w i t h  f i l i n g  t h e  c l a i m  
i n c l u d i n g  a t t o r n e y ' s  f e e s .

F o l l o w i n g / i n  t h e  f o o t s t e p s  o f  V i r g i n i a ,  t h e  F l o r i d a  
l e g i s l a t u r e  p a s s e d  a c o m p r e h e n s i v e  m a l p r a c t i c e  r e f o r m  
p a c k a g e  i n  1 9 8 8 .  P a r t  o f  t h e  p a c k a g e  was a n o - f a u l t  s- ' t o  
r u n  f u n d  t o  p r o v i d e  f o r  t h e  c a r e  a n d  t r e a t m e n t  o f  b a b i e s  
b o r n  w i t h  p e r m a n e n t ,  s e v e r e  d i s a b i l i t i e s  d u e  t o  m e c h a n i c a l  
f a i l u r e  o r  m a l p r a c t i c e .  The F u n d ,  a d m i n i s t e r e d  by t h e  S t a t e  
W o r k e r ' s  C o m p e n s a t i o n  D i v i s i o n ,  i s  t o  be f i n a n c e d  by an  
a n n u a l  p a y m en t  o f  $ 5 ,0 0 0  p e r  y e a r  by e a c h  p a r t i c i p a t i n g  
p h y s i c i a n .  The p a r e n t s  may r e c o v e r  t h e  c o s t  o f  c a r e  an d  
r e h a b i l i t a t i o n  and  up t o  $ 1 0 0 ,0 0 0  f o r  n o n - e c o n o m i c  d a m a g e s .  
As an a s i d e ,  t h e  t o t a l  F l o r i d a  l e g i s l a t i o n  (114 p a g e s )  a l s o  
i n c l u d e d  c a p s  f o r  o t h e r  c a s e s ,  a r b i t r a t i o n  o p t i o n s ,  a new 
w a tc h d o g  u n i t  c a l l e d  t h e  M e d i c a l  Q u a l i t y  A s s u r a n c e  D i v i s i o n ,



i c s p i t a l  r e p o r t i n g  r e q u i r e m e n t s  o f  m a l p r a c t i c e  : 
I n v o l v i n g  d o c t o r s  and e t h e r  p r o v i s i o n s  d e s i g n e d  
i o n i c s  c f  c e r t a i n  e v e n t s .  I n  i s  i . n n e r e s n i n g  no 
: h e r e  a r e  no c a p s  i f  bonh  p a r n i e s  r e f u s e  a r b i t r :

: a s e s
no p r o v i d e  
none  c h a t  
c i o n .

Cne f i n a l  none  on a l n e r n a n i v e  s y s t e m s . P e n e r  H u b er  
( " L i a b i l i t y - T h e  L e g a l  R e v o l u t i o n  a n d  i n s  C o n s e q u e n c e s " )  
c a l l s  f o r  a r e t u r n  t o  c o n t r a c t  p r i n c i p l e s  i n  t h e  form c f  
d i r e c t  f i r s t  p a r t y  i n s u r a n c e .

O t h e r  m i s c e l l a n e o u s  p r o c e d u r e s  no p r o v i d e  f a s t e r  and  l e s s  
e x p e n s i v e  ways t o  r e s o l v e  d i s p u t e s  i n c l u d e :  " f a s t  t r a c k s "  
f o r  c e r t a i n  t y p e s  o f  c a s e s ;  d i s m i s s a l  o f  i n a c t i v e  c a s e s ;  
p e n a l t i e s  f o r  l a s t  m i n u t e  s e t t l e m e n t s  made a f t e r  t h e  t r i a l  
i s  u n d e r w a y ;  p r o c e d u r e s  d e s i g n e d  no l i m i t  f i l i n g  o f  m o t i o n s  
and  p l e a d i n g s ;  p r o c e d u r e s  l i m i t i n g  d i s c o v e r y ;  a n d  p r o c e d u r e s  
w h ich  s e t  f i r m  t r i a l  d a t e s .

12. THE RAND THREE LEVEL STUDY AND OTHER REPORTS: " T r e n d s  i n  
T o r t  L i t i g a t i o n -  The S t o r y  b e h i n d  t h e  S t a t i s t i c s "  by D eb o rah  
R. H e n s l e r ,  Mary E. V a i a n a ,  J a m e s  S .  K a k a l i k ,  a n d  Mark A. 
P e t e r s o n  a t t e m p t s  t o  s e t  t h e  r e c o r d  s t r a i g h t  on many o f  nhe„  
u n d e r l y i n g  i s s u e s  t h a t  we t o o  a r e  a t t e m p t i n g  t o  s o r t  c u t .  
They s t a r t  by r e m i n d i n g  o f  u s  o f  how a l l  t h i s  b e g a n :

"O ver  t h e  p a s t  two y e a r s ,  m a n u f a c t u r e r s ,  p h y s i c i a n s ,  
c o n s u m e r  a d v o c a t e s  and  t r i a l  a t t o r n e y s  h a v e  v i g o r o u s l y  
d e b a t e d  t h e  c o s t s  and  b e n e f i t s  o f  t h e  t o r t  s y s t e m  a s  a 
m ech an ism  f o r  c o m p e n s a t i n g  a n d  d e t e r r i n g  i n j u r i e s .  The 
d e b a t e  b e g a n  w i t h  a  p e r c e i v e d  " i n s u r a n c e  c r i s i s " .  L i a b i l i t y  
i n s u r a n c e  p r e m iu m s ,  p a r t i c u l a r l y  f o r  m e d i c a l  m a l p r a c t i c e  and  
c o m m e r c i a l  l i n e s ,  i n c r e a s e d  s h a r p l y  an d  i n s u r a n c e  f o r  some 
k i n d s  o f  a c t i v i t i e s  became u n a v a i l a b l e  a t  an y  p r i c e .  W h i le  
t h e r e  i s  b r o a d  c o n s e n s u s  t h a t  o b t a i n i n g  an d  p a y i n g  f o r  
i n s u r a n c e  was a  p r e s s i n g  p r o b l e m ,  t h e r e  was l i t t l e  a g r e e m e n t  
a b o u t  t h e  c a u s e  o r  i t s  s o l u t i o n .  On t h e  o n e  h a n d ,  i n s u r e r s  
l i n k e d  r i s i n g  r a t e s  an d  u n a v a i l a b i l i t y  t o  t r e n d s  i n  t o r t  
l i t i g a t i o n ,  t h u s  f o c u s i n g  a t t e n t i o n  on t h e  l e g a l  s y s t e m .  I n  
many s t a t e s  an d  a t  t h e  f e d e r a l  l e v e l ,  i n s u r e r s ,  
m a n u f a c t u r e r s ,  h e a l t h  c a r e  p r o f e s s i o n a l s  an d  l o c a l  
g o v e r n m e n t  o f f i c i a l s  f o rm e d  c o a l i t i o n s  t o  s u p p o r t  
s u b s t a n t i v e  c h a n g e s . i n  t o r t  l a w .  On t h e  o t h e r  h a n d ,  t r i a l  
a t t o r n e y s  an d  c o n s u m e r  g r o u p s  g e n e r a l l y  o p p o s e d  t h e s e  
c h a n g e s  a r g u i n g  t h a t  w h a t  n e e d e d  r e f o r m  was n o t  t h e  t o r t  law 
b u t  p o o r  m anagem ent  p r a c t i c e s  i n  t h e  i n s u r a n c e  i n d u s t r y . "

The a u t h o r s  go on t o  s a y  t h a t  n o t  o n l y  d i d  t h e s e  g r o u p s  h o l d  
d i f f e r e n t  p o s i t i o n s  on t h e s e  i s s u e s  t h e y  a l s o  h e l d  s h a r p l y  
d i f f e r e n t  v ie w s  o f  r e a l i t y  ( a n d  p r e s e n t e d  c o n t r a d i c t o r y  
s t a t i s t i c a l  d a t a  t o  s u p p o r t  t h e i r  c l a i m s ) :

" P r o p o n e n t s  o f  c h a n g e  a r g u e d  t h a t  t h e r e  h a s  b e e n  an  
e x p l o s i o n  o f  l i a b i l i t y  l a w s u i t s  i n  t h e  p a s t  f i v e  y e a r s ,  t h a t  
r e c e n t  v e r d i c t s  d e m o n s t r a t e  t h a t  c i v i l  j u r i e s  a r e  " o u t  o f
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c o n t r o l "  and  t h a t  t h e  m o n e t a r y  b e n e f i t s  d e l i v e r e d  by t h e '  
t o r t  s y s t e m  t o  i n j u r e d  p a r t i e s  a r e  o v e r s h a d o w e d  by t h e  
eno rm ous  c o s t s  o f  a d m i n i s t e r i n g  t h e  s y s t e m .  T o r t  r e f o r m  was 
n e e d e d  t o  c o u n t e r a c t  t h e s e  t r e n d s .  O p p o n e n t s  o f  t o r t  r e f o r m  
a r g u e d  t h a t  t h e  l i t i g a t i o n  e x p l o s i o n  i s  a m yth ,  t h a t  j u r y  
a w a rd s  h a v e  b e e n  b a s i c a l l y  s t a b l e  f o r  25 y e a r s ,  and  t h a t  t h e  
t r a n s a c t i o n s  c o s t s  c f  t h e  s y s t e m  a r e  a c c e p t a b l e ,  g i v e n  t h e  
s y s t e m s  t w i n  o b j e c t i v e s  o f  c o m p e n s a t i o n  and  d e t e r r e n c e .  T o r t  
r e f o r m  was n o t  o n l y  u n n e c e s s a r y  -  i t  m ig h t  be h a r m f u l  t o  
t h e s e  whom t h e  s y s t e m  i s  i n t e n d e d  t c  s e r v e . "

I n  t h e  a u t h o r ' s  w o r d s ,  "Where d o e s  t h e  t r u t h  l i e ? "  I n  an 
e f f o r t  t o  r e s o l v e  t h e s e  a p p a r e n t  c o n t r a d i c t i o n s  and  p u t  t h e  
i s s u e s  i n  p e r s p e c t i v e  f o r  p o l i c y  m a k e r s  t h i s  r e p o r t  a t t e m p t s  
t o  a n s w e r  t h r e e  q u e s t i o n s  -  How much l i t i g a t i o n  i s  t h e r e ?
Are j u r y  a w a r d s  s t a b l e ?  How much d o e s  l i t i g a t i o n  c o s t ,  and  
who g e t s  t h e  money? A summary c f  t h e i r  b a s i c  c o n c l u s i o n s  
f o l l o w s :

a)  One o f  t h e  r e a s o n s  f o r  c o n f u s i o n  i s  t h a t  t h e r e  i s  n o t  a 
s i n g l e  t o r t  s y s t e m .  I n s t e a d ,  t h e r e  a r e  a t  l e a s t  t h r e e  t y p e s  
o f  t o r t  l i t i g a t i o n ,  e a c h  w i t h  i t s  own d i s t i n c t  c l a s s  o f  
l i t i g a n t s ,  a t t o r n e y s  and  l e g a l  d y n a m i c s .  The FIRST i s  t h e  
w o r ld  o f  r o u t i n e  p e r s o n a l  i n j u r y  t o r t s ,  e x e m p l i f i e d  by a u t o  
s u i t s .  They  o c c u r  f r e q u e n t l y  a n d  u s u a l l y  i n v o l v e  m o d es t  
i n j u r i e s  and  r e l a t i v e l y  low f i n a n c i a l  s t a k e s .  S e t t l e d  law
and r o u t i n e  p r o c e d u r e s  l e n d  an  a i r  o f  s t a b i l i t y  t o  t h i s  *
w o r l d .  The SECOND i s  t h e  w o r l d  o f  h i g h - s t a k e s  p e r s o n a l  ^
i n j u r y  s u i t s  s u c h  a s  p r o d u c t  l i a b i l i t y ,  m a l p r a c t i c e  and
b u s i n e s s  t o r t s .  H e re  t h e  l i t i g a t i o n  i t s e l f  i s  n e w e r ,  t h e  law
i s  s t i l l  e v o l v i n g ,  a n d  t h e  s t a k e s  p e r  c a s e  a r e  l a r g e r  and
i n c r e a s i n g l y  u n c e r t a i n .  The THIRD i s  t h e  w o r l d  o f  mass
l a t e n t  i n j u r y  c a s e s ,  s u c h  a s  a s b e s t o s  l i t i g a t i o n ,  Daikon
S h i e l d  c a s e s  an d  o t h e r  s u i t s  a r i s i n g  f rom  mass  e x p o s u r e  t o
d r u g s ,  c h e m i c a l s  o r  t o x i c  s u b s t a n c e s .  The l a c k  o f  " f i t "
b e tw e e n  t r a d i t i o n a l  t o r t  l aw  a n d  t h e  f a c t s  o f  t h e s e  c a s e s
l e a d s  many t o  v i e w  them  a s  p r o b l e m a t i c .

b) How much t o r t  l i t i g a t i o n  i s  t h e r e ?  B ased  on d a t a  c o m p i l e d
from t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  U .S .  C o u r t s ,  t h e
N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  and  t h e  Rand I n s t i t u t e  f o r  
C i v i l  J u s t i c e  t h e y  h a v e  c o n c l u d e d  t h a t :  a c c i d e n t  c a s e s  a r e  a 
s t e a d y  o r :d e c l i n i n g  p e r c e n t a g e  o f  c o u r t  a c t i o n ;  n o n - a u t o  
p e r s o n a l  i n j u r y  c a s e s  s u c h  a s  m a l p r a c t i c e  an d  p r o d u c t  
l i a b i l i t y  a r e  g r o w i n g  m o d e r a t e l y  i n  s t a t e  c o u r t s  and  more 
d r a m a t i c a l l y  i n  f e d e r a l  c o u r t s ;  and  mass  l a t e n t  i n j u r y  c a s e s  
h av e  t h e  p o t e n t i a l  f o r  e x p l o s i v e  g r o w th  a s  new e v i d e n c e  o f  
harms i s  d e v e l o p e d .

c )  Are  j u r y  a w a r d s  s t a b l e  o r  o u t  o f  c o n t r o l ?  B ased  p r i m a r i l y  
on d a t a  c o m p l i e d  by  Rand f ro m  Cook C o u n ty ,  I l l i n o i s  and  San 
F r a n c i s c o ,  C a l i f o r n i a  b e t w e e n  1960 and  1984 ( o n l y  d a t a  
a v a i l a b l e  i n  t h e  U.S t h a t  c a n  b e  u s e d  t o  d i s c u s s  l o n g  t e r m  
t r e n d s )  t h e y  h a v e  c o n c l u d e d  t h a t :  P l a i n t i f f s  i n ' a u t o  c a s e s
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i n v o l v i n g  mcdesc  i n j u r i e s  and  e x p e n s e  c o n t i n u e  t o  o b t a i n '  
m o d es t  a w a r d s  a n d ,  a -  l e a s t  i n  r e c e n t  y e a r s ,  t h e s e  a w a rd s  
g e n e r a l l y  h e l d  a f t e r  t r i a l ;  P l a i n t i f f s  i n  p r o d u c t  l i a b i l i t y  
and m a l p r a c t i c e  c a s e s  a r e  w i n n i n g  more f r e q u e n t l y  and 
o b t a i n i n g  h i g h e r  a w a r d s ;  Deep p o c k e t  d e f e n d a n t s  i n  p r o d u c t  
l i a b i l i t y  c a s e s  u l t i m a t e l y  pay  much, i f  n o t  a i l  t h e  a w a r d s  
a g a i n s t  them ,  e v e n  a f t e r  p o s t - t r i a l  a d j u s t m e n t s ;  J u r y  
b e h a v i o r  seems mere  u n p r e d i c t a b l e ,  b u t  t h i s  may s i m p l y  be 
b e c a u s e  we do n o t  hav e  a v e r y  g o o d  s e n s e  o f  why j u r i e s  make 
t h e  d e c i s i o n s  t h e y  d o .  The a u t h o r s  s u g g e s t  t h a t  t h e s e  t r e n d s  
may h o l d  n a t i o n w i d e  b e c a u s e  o f  t h e  s i m i l a r i t i e s  b e tw e e n  t h e  
j u r i s d i c t i o n s  s t u d i e d .

d) L i t i g a t i o n  c o s t s  -  How much, t o  whom? B a s e d  on Rand 
s t u d i e s  c f  l i t i g a t i o n  c o s t s  t h e  a u t h o r s  s t a t e ;  "Our s n a p s h o t  
o f  l i t i g a t i o n  shows t h a t  t h e  c o s t s  o f  l i t i g a t i o n  consumed 
a b o u t  h a l f  o f  t h e  $29 t o  336 b i l l i o n  d o l l a r s  t h a t  were  s p e n t  
on l i t i g a t i o n .  When we d i s a g g r e g a t e  t h e s e  c o s t s ,  we s e e  t h a t  
i n  more co m p lex  c a s e s  ( n o n - a u t o  t o r t s )  t h e  c o s t s  o f  
l i t i g a t i o n  w e re  h i g h e r .  I n  t h e  c a s e  o f  a s b e s t o s  c l a i m s ,  t h e  
o n l y  m ass  l a t e n t  i n j u r y  c a s e s  f o r  w h i c h  t h e s e  d a t a  h a v e  been  
a s s e m b l e d ,  l i t i g a t i o n  c o s t s  c o n s t i t u t e d  a l m o s t  t w o - t h i r d s  c f .  
t h e  t o t a l  p e r - c l a i m  e x p e n d i t u r e . "  T h e i r  s p e c i f i c  b reakdow n  
in  p e r c e n t a g e  o f  t o t a l s :  A u to  -  19% i n  D e f e n d a n t  l e g a l  f e e s  
and e x p e n s e s ,  26% i n  P l a i n t i f f  l e g a l  f e e s  a n d  e x p e n s e s  and 
52% t o * P l a i n t i f f ; N o n - a u t o -  30%, 24% an d  43% r e s p e c t i v e l y ;  
A s b e s t o s -  37%, 26% and  37%. See  a l s o  p i e  c h a r t s  c o n t a i n e d  on 
p a g e s  27 and 28 o f  t h e  r e p o r t  a n d  t h e  T i l l i n g h a s t  c o s t  
b rea k d o w n  c o n t a i n e d  i n  M i s c e l l a n e o u s  on p a g e  15 .

e) What i s  t h e  s t o r y  b e h i n d  t h e  s t a t i s t i c s ?  H e re  i s  t h e  
a u t h o r s '  summary o f  t h e i r  f i n d i n g s :  R o u t i n e  p e r s o n a l  i n j u r y  
t o r t s  s u c h  a s  a u t o  c a s e s  a r e  g r o w i n g  s l o w l y  i n  f r e q u e n c y  and  
c o s t s ,  an d  t h e i r  o u t c o m e s - i n f l a t i o n  a d j u s t e d -  h a v e  n o t  
c h a n g e d  much o v e r  t h e  l a s t  25 y e a r s ;  H i g h e r  s t a k e s  t o r t s  
s u c h  a s  m a l p r a c t i c e  a n d  p r o d u c t  l i a b i l i t y  a r e  g r o w i n g  f a s t e r  
i n  f r e q u e n c y  an d  c o s t s ,  a n d  t h e i r  o u t c o m e s  h a v e  i n c r e a s e d  
d r a m a t i c a l l y  o v e r  t h e  p a s t  25 y e a r s  i n  t h e  j u r i s d i c t i o n s  
o b s e r v e d  i n t e n s i v e l y ,  an d  s u b s t a n t i a l l y  i n  t h e  s h o r t e r  f i v e  
y e a r  p e r i o d  f o r  w h ic h  t h e y  h ad  n a t i o n a l  d a t a ;  Mass l a t e n t  
i n j u r y  t o r t s ,  o n c e  i d e n t i f i e d ,  t e n d  t o  e x p l o d e  i n  num ber ,  
c a r r y  h i g h  t r a n s a c t i o n  c o s t s  a n d  h a v e  h i g h l y  u n c e r t a i n  
o u tc o m e s  - :

U n f o r t u n a t e l y ,  t h i s  r e p o r t  d o e s  n o t  r e s o l v e  t h e  n a g g i n g  
u n d e r l y i n g  q u e s t i o n  o f  why h a v e  we h a d  s i g n i f i c a n t  
a f f o r d a b i l i t y  an d  a v a i l a b i l i t y  p r o b l e m s  t h a t  h a v e  l e a d  t o  
c o n s i d e r a b l e  d e b a t e  o f  t h e s e  i s s u e s .  I s  i t  i n d u r  /  
p r a c t i c e ,  i n c r e a s e d  c l a i m s  l o s s  e x p e r i e n c e s ,  o r  u o t h ?  I  h av e  
fo u n d  no  s t u d y  o r  a n a l y s i s  w h ic h  s e t t l e s  t h i s  q u e s t i o n  i n  my 
m i n d .

P l e a s e  n o t e  t h a t  a r e c e n t  s t u d y  by two C o r n e l l  Law S c h o o l  
p r o f e s s o r s  r e c e n t l y  r e p o r t e d  i n  t h e  New York T im es  i n d i c a t e s



t h a c  s i n e s  c h e  m i d - 1 9 8 0 ' s  p u b l i s h e d  o p i n i o n s  hav e  moved * 
t o w a r d  b e n e f i t t i n g  d e f e n d a n t s  o v e r  p l a i n t i f f s  s u g g e s t i n g  a 
p o s s i b l e  s h i f t  i n  o v e r a l l  t r e n d s .

The M e d i c a l  M a l p r a c t i c e  L i a b i l i t y  S tu d y  by t h e  P u b l i c  H e a l t h  
R e s o u r c e  G ro u p ,  I n c .  f o r  t h e  Maine L e g i s l a t u r e  s u b m i t t e d  i n  
J u n e  1939 i s  a l s o  w o r t h  n o t i n g  i n  some d e t a i l .  H ere  a r e  
t h e i r  g e n e r a l  f i n d i n g s :

a)  Premium r a t e s  f o r  Maine P h y s i c i a n s  h av e  b e en  r i s i n g  t o  
" r e c o r d  p r o p o r t i o n s "  o v e r  t h e  l a s t  t a n  y e a r s .

b) F r e q u e n c y ,  s e v e r i t y  and  l o s s e s  a s  a p e r c e n t a g e  c f  incom e 
do n o t  i n d i c a t e  t h a t  t h e  l i a b i l i t y  i n s u r a n c e  p r o b le m  i n  
Maine i s  o u t  o f  c o n t r o l .  I t  d o e s  s u g g e s t  t h a t  more e f f i c i e n t  
m e th o d s  o f  e s t i m a t i n g  r e s e r v e s ,  r e i n s u r i n g  and  o b t a i n i n g  
l e g a l  s e r v i c e s  c o u l d  r e d u c e  t h e  p r i c e  o f  premiums f o r  p o l i c y  
h o l d e r s  w h i l e  c o n t i n u i n g  t o  p r o v i d e  h i g h  q u a l i t y  c o v e r a g e .  
T h e s e  a r e  a r e a s  w h ere  p o l i c y  c h a n g e s  c o u l d  a c h i e v e  s a v i n g s  
t o  t h e  i n s u r a n c e  i n d u s t r y  and  u l t i m a t e l y  t h e  r a t e  p a y e r s .

c )  M aine  i s  e x p e r i e n c i n g  a s t e a d y  d e c l i n e  i n  p h y s i c i a n s  who - 
p r o v i d e  o b s t e t r i c a l  s e r v i c e s ;  a l t h o u g h  t h e  d e c l i n e  a p p e a r s  
l i m i t e d  p r i m a r i l y  t o  u r b a n  a r e a s .  The p r i n c i p a l  r e a s o n s  
r e p o r t e d  by  p h y s i c i a n s  f o r  f t h i s  d e c l i n e  a r e  t h e  p r i c e  o f  
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  a n d  f e a r  o f  a m a l p r a c t i c e  
s u i t .

d) I t  i s  n o t  c l e a r  w h e t h e r  t o r t  r e f o r m s  a c t u a l l y  hav e  
s u c c e e d e d  i n  r e d u c i n g  t h e  p r i c e  o f  i n s u r a n c e  o r  t h e  
f r e q u e n c y  o r  s e v e r i t y  o f  c l a i m s ,  o r  w h e t h e r  t h e y  w i l l  
s u c c e e d  i n  r e d u c i n g  o r  s t a b i l i z i n g  p remiums o r  c l a i m s  i n  t h e  
f u t u r e ;  a l t h o u g h  i t  i s  f a r  e a s i e r  t o  e s t i m a t e  t h e  e f f e e t  o f  
c e r t a i n  r e f o r m s  on t h e  f r e q u e n c y  a n d  s e v e r i t y  o f  c l a i m s  t h a n  
on t h e  p r i c e  o f  i n s u r a n c e  o r  t h e  w i l l i n g n e s s  o f  p h y s i c i a n s  
t o  p r a c t i c e  h i g h  r i s k  s p e c i a l t i e s .  F o r  e x a m p l e ,  c a p s  on 
a w a r d s  h a v e  p o t e n t i a l  t o  r e d u c e  t h e  d o l l a r  am ount  o f  h i g h  
s t a k e s  c l a i m s  an d  l i m i t s  on a t t o r n e y s  f e e s  may i n c r e a s e  
c o m p e n s a t i o n  t o  p l a i n t i f f s  ( w h i l e  a l s o  l e a v i n g  some v i c t i m s  
w i t h  s m a l l e r  c l a i m s  w i t h o u t  r e p r e s e n t a t i o n ,  t h e y  a d d ) .  Nor 
i s  i t  known i f  t h e s e  p a r a m e t e r s  w ou ld  h a v e  i n c r e a s e d  more  
t h a n  t h e y  h a v e  i n  t h e  a b s e n c e  o f  r e f o r m s .  M o re o v e r ,  many 
s t a t e  r e f o r m  s t a t u t e s  h a v e  n o t  b e e n  i n  o p e r a t i o n  l o n g  en o u g h  
t o  h a v e  a  c l e a r l y  m e a s u r a b l e  e f f e c t .  F o r  t h e s e  and  o t h e r  
r e a s o n s ,  new t o r t  r e f o r m s  a t  t h i s  t i m e  a r e  q u e s t i o n a b l e  
p o l i c y  o p t i o n s  t o  r e d u c e  i n s u r a n c e  prem ium s a n d  t o  i n s u r e  
m e d i c a l  c a r e  a v a i l a b i l i t y .  O n g o in g  s t u d i e s  t o  be  c o m p l e t e d  
w i t h i n  t h e  n e x t  two y e a r s  may p r o v i d e  a  c l e a r e r  p i c t u r e .  I f  
r e f o r m s  a r e  c o n t e m p l a t e d ,  t h e  l e g i s l a t u r e  m i g h t  c o n s i d e r  
d e s i g n i n g  them  t o  e x p i r e  a f t e r  a  c e r t a i n  p e r i o d  o f  t i m e  i f  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  i n s u r a n c e  an d  m e d i c a l  
s e r v i c e s  d o e s  n o t  i  :p ro v e  by some m e a s u re  a c c e p t a b l e  t o  
p o l i c y m a k e r s .
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e)  A i " = r n a t i ' / e  s y s t e m s  a r e  a p p e a l i n g  b e c a u s e  obey  nay h e l p  
r e d u c e  i n e f f i c i e n c i e s  and  c o s t s  o f  t h e  c u r r e n t  t o r n  s y s t e m .  
U n f o r t u n a t e l y ,  no s t a t e  h a s  i m p le m e n te d  an e x c l u s i v e  
a l t e r n a t i v e  and  i t  w i l l  be y e a r s  b e f o r e  an y  e v i d e n c e  i s  
a v a i l a b l e  on t h e  i m p a c t  c f  s u c h  a p p r o a c h e s .  ? l e a s e  n o t e  t h e  
r e p o r t  i n d i c a t e s  t h a t  t h e  V erm on t  L e g i s l a t u r e  i s  c o n s i d e r i n g  
t h e  AMA f a u l t  b a s e d  a d m i n i s t r a t i v e  s y s t e m  d i s c u s s e d  b r i e f l y  
a b c v e .

f )  A p r i n c i p a l  g o a l  c f  t h e  g o v e r n m e n t  i n  a r e g u l a t e d  
i n d u s t r y  l i k e  i n s u r a n c e  i s  t o  g e t  i n s u r e r s  t o  manage t h e i r  
b u s i n e s s  a s  e f f i c i e n t l y  a s  p o s s i b l e  and  p r o v i d e  a q u a l i t y  
p r o d u c t  t o  c o n s u m e r s  a t  a r e a s o n a b l e  p r i c e  a n d  a t  a f a i r  
r e t u r n  on i n v e s t m e n t .  A c c o r d i n g l y ,  t h e  I n s u r a n c e  R e g u l a t o r  
s h o u l d  be  d i r e c t e d  t o  p r o m u l g a t e  an  i n v e s t m e n t  income model  
and r e q u i r e  i n s u r e r s  t o  d e m o n s t r a t e  an  e f f e c t i v e  c o s t  
c o n t r o l  program-. The r e p o r t  a l s o • s u g g e s t s  t h a t  t h e  S t a t e  
c o u l d  a u t h o r i z e  i n s u r a n c e  r e g u l a t o r s  t o  s p r e a d  r a t e  c h a n g e  '  
o v e r  t h r e e  y e a r s  an d  im p le m e n t  a m e r i t  r a t e  s y s t e m  a n d / o r  
s y s t e m  o f  d e d u c t i b l e s  w h ic h  w o u ld  h a v e  t h e  e f f e c t  o f  
s p r e a d i n g  t h e  r i s k  o f  c l a i m s  p a y m e n t s  an d  r e s u l t i n g  r a t e  
i n c r e a s e s  t o  t h o s e  p o l i c y  h o l d e r s  r e s p o n s i b l e .

g) To k e e p  p r o f e s s i o n a l s  on t h e i r  t o e s ,  t h e  s t a t e  c o u l d  
r e q u i r e  i n v e s t i g a t i o n s  by t h e  m e d i c a l  b o a r d  o f  p h y s i c i a n s  
who h a v e  t h r e e  o r  more c l a i m s  o v e r  a  t e n - y e a r  p e r i o d  w h i c h  
r e s u l t e d  i n  a p a y m e n t ;  c r e a t e  an  ombudsman w i t h i n  t h e  b o a r d  
t o  d e f u s e  p o t e n t i a l  c o m p l a i n t s  b e f o r e  t h e y  a r e  e l e v a t e d  t o  a 
c l a i m ;  and  r e q u i r e  t h e  b o a r d  t o  c o l l e c t  a d d i t i o n a l  
i n f o r m a t i o n  on t h e  v o l u n t a r y  o r  i n v o l u n t a r y  l o s s  o f  h o s p i t a l  
p r i v i l e g e s  i n  o r  o u t s i d e  t h e  s t a t e .  They a l s o  s u g g e s t  t h a t  
t h e  L e g i s l a t u r e  t a k e  a l o o k  a t  " c a r e  s t a n d a r d s "  t h a t  h a v e  
b ee n  p r o p o s e d  by a  v a r i e t y  o f  e n t i t i e s .

h) They c o n c l u d e :  " T h e r e  a r e  many a p p r o a c h e s  t o  c o n t r o l l i n g  
t h e  r i s i n g  an d  u n s t a b l e  m a l p r a c t i c e "  l i a b i l i t y  p rem ium s i n  
Maine an d  t h e i r  e f f e c t - on a c c e s s  t o  c a r e .  T h e s e  i n c l u d e  
c h a n g e s  i n  t h e  t o r t  s y s t e m ,  t h e  i n s u r a n c e  r e g u l a t o r y  s y s t e m  
and  t h e  m e d i c a l  c a r e  d e l i v e r y  s y s t e m .  To t a r g e t  on e  w h i l e  
i g n o r i n g  t h e  o t h e r  w i l l  c r e a t e  d i s e q u i l i b r i u m  an d  l e a d  t o  
p o l i c i e s  l i k e l y  t o  f a l l  f a r  s h o r t  o f  t h e  m ark .  Each  h a s  some 
m e r i t  an d  some d r a w b a c k s . Each  n e e d s  t o  b e  a d d r e s s e d  w i t h  a 
r e a l i s t i c  u n d e r s t a n d i n g  o f  w h a t  w i l l  be  g a i n e d  an d  w h a t  w i l l  
be  l o s t .  I t  was no s u r p r i s e  t o  many e x p e r t s  t h a t  t h e  S t .
P a u l  Com panies  d e c i d e d  t o  l o w e r  t h e i r  p rem iu m s  d u e  i n  p a r t  
t o  a r e d u c t i o n  i n  e x p e c t e d  r e s e r v e  demand f o r  o u t s t a n d i n g  
c l a i m s .  C o n s i d e r i n g  p a s t  h i s t o r y ,  h o w e v e r ,  t h e  m e d i c a l  
m a l p r a c t i c e  i s s u e  i s  l i k e l y  t o  r e v i s i t  M aine  i n  a  v e r y  few 
y e a r s .  The s e v e r i t y  o f  t h e  p r o b le m  w i l l  d e p e n d  on  how 
c o m p r e h e n s i v e  an  a p p r o a c h  t h e  L e g i s l a t u r e  t a k e s  now ."

13.  IMPACTS OF U.S TORT SYSTEM CHANGES: ( F r e q u e n c y ,  S e v e r i t y  
and  R a t e s  -  t h i s  s e c t i o n  d o e s  n o t  a t t e m p t  t o  d i s c u s s  i m p a c t s  
o f  t o r t  r e f o r m  on v i c t i m  r i g h t s  and  r e l a t e d  i s s u e s ,  b u t  s e e
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p r o s  and  c o n s  d i s c u s s i o n s  c o n t a i n e d  i n  y o u r  f i r s t  
i n f o r m a t i o n  p a c k e t  a l o n g  w i t h  t h e  Jam e s  Ludlam a r t i c l e  
d i s c u s s e d  a b o v e ) :  W h i le  t o r t  r e f o r m  m e a s u r e s  do a p p e a r  t o  
a f f e c t  t h e  f r e q u e n c y  a n d  s e v e r i t y  o f  c l a i m s  t h e r e  i s  no 
s o l i d  p r o o f  t o  d a t e  t h a t  t h e y  a l s o  h a v e  a d i r e c t  e f f e c t  or. 
t h e  c o s t  o r  a v a i l a b i l i t y  o f  i n s u r a n c e .

P a t r i c i a  Dantor.  o f  t h e  U n i v e r s i t y  o f  P e n n s y l v a n i a  i n  a 
s e r i e s  o f  Rand a r t i c l e s  ( i n c l u d i n g  i n  p a r t i c u l a r  " F r e q u e n c y  
and  S e v e r i t y  o f  M a l p r a c t i c e  C la im s -N e w  E v i d e n c e " -  1986)  
a o p e a r s  t o  h a v e  p r o d u c e d  t h e  m o s t  c r e d i b l e  c o n t e m p o r a r y  
a n a l y s i s  o f  t h e  r e l a t i o n s h i p  b e t w e e n  c e r t a i n -  t o r t  r e f o r m  
p r o v i s i o n s  and  t h e  f r e q u e n c y  a n d  s e v e r i t y  o f  m e d i c a l  
m a l p r a c t i c e  c l a i m s .  A l t h o u g h  h e r  s t u d y  i s  r e s t r i c t e d  t o  
m e d i c a l  m a l p r a c t i c e  c l a i m s  h e r  c o n c l u s i o n s  a r e  w o r t h  
e x a m i n i n g  i n  some d e t a i l :

a )  M a l p r a c t i c e  c l a i m  s e v e r i t y  h a s  r i s e n  r o u g h l y  t w i c e  a s  
f a s t  a s  t h e  Consumer  P r i c e  I n d e x .  N e v e r t h e l e s s ,  t h e  t o r t  
r e f o r m s  e n a c t e d  s i n c e  t h e  m i d - 1 9 7 0 ' s  m a l p r a c t i c e  " c r i s i s "  
a f f e c t e d  t h e  f r e q u e n c y  a n d  s e v e r i t y  o f  m a l p r a c t i c e  c l a i m s  
o v e r  t h e  d e c a d e  f rom  1 9 7 5 - 1 9 8 4  i n  a m anner  b r o a d l y  
c o n s i s t e n t  w i t h  e c o n o m ic  t h e o r y  a n d  p r e v i o u s  e v i d e n c e .
A l t h o u g h  c l a i m  f r e q u e n c y  a n d  s e v e r i t y  h a v e  c o n t i n u e d  t o  r i s e  
d e s p i t e  r e f o r m s  t h i s  t r e n d  y io e s  n o t  i n d i c a t e  t h a t  t h e  t o r t  
c h a n g e s  h a v e  had  no e f f e c t .

b )  F o r  e x a m p l e ,  s t a t e s  t h a t  e n a c t e d  s h o r t e r  s t a t u t e s  o f  W  
l i m i t a t i o n s  an d  s e t  o u t e r  l i m i t s  on d i s c o v e r y  r u l e s  h a v e  had
l e s s  g r o v c h  i n  c l a i m  f r e q u e n c y  t h a n  s t a t e s  w i t h  s t a t u t e s  
more l e n i e n t  t o  p l a i n t i f f s .  On t h e  a v e r a g e ,  c u t t i n g  o n e  y e a r  
o f f  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  a d u l t s  r e d u c e s  c l a i m  
f r e q u e n c y  by  e i g h t  p e r c e n t .  The e f f e c t  w o u ld  p r e s u m a b l y . b e  
g r e a t e r  f o r  a r e d u c t i o n  f r o m ,  s a y ,  f o u r  t o  t h r e e  y e a r s  t h a n  
f rom  t e n  t o  n i n e  y e a r s .

c )  S t a t u t e s  p e r m i t t i n g  o r  m a n d a t i n g  t h e  o f f s e t  o f  c o l l a t e r a l  
b e n e f i t s  h a v e  a p p a r e n t l y  r e d u c e d  m a l p r a c t i c e  c l a i m  s e v e r i t y  
by  e l e v e n  t o  e i g h t e e n  p e r c e n t  a n d  c l a i m  f r e q u e n c y  b y  
f o u r t e e n  p e r c e n t  r e l a t i v e  t o  c o m p a r a b l e  s t a t e s  w i t h o u t  
c o l l a t e r a l  s o u r c e  o f f s e t .  One o f  t h e  r e a s o n s  f o r  t h i s  i s  
t h a t  c o l l a t e r a l  s o u r c e  o f f s e t s  o f t e n  r e d u c e  t h e  p o t e n t i a l  
f o r  r e c o v e r y  f o r  a l a r g e  num ber  of. c l a i m s ,  t h e r e b y  r e d u c i n g  
i n c e n t i v e s  t o  f i l e .

d )  Caps on  a w a rd s  h a v e  r e d u c e d  s e v e r i t y  b y  t w e n t y - t h r e e  
p e r c e n t .  T h i s  p e r c e n t a g e  r e p r e s e n t s  t h e  a v e r a g e  i m p a c t  o f  
t h e  v a r i o u s  fo rm s  o f  c a p ,  o v e r  t h e  p e r i o d  Oi. 1975 a n d  1 9 8 4 ,  
d u r i n g  w h i c h  t i m e  some s t a t u t e s  w e re  s t i l l  u n d e r  c h a l l e n g e .
I f  t h e  d o l l a r  t h r e s h o l d s  a r e  n o t  r e v i s e d  p e r i o d i c a l l y  t o  
k e e p  p a c e  w i t h  i n f l a t i o n ,  t h e  f u t u r e  e f f e c t  w i l l  p r e s u m a b l y  
be g r e a t e r ,  u n l e s s  j u r i e s  f i n d  ways  o f  i m p l i c i t l y  
c i r c u m v e n t i n g  t h e  l i m i t s  by  i n c r e a s i n g  a l l o w a n c e s  f o r  
u n c a p p e d  c o m p o n e n t s  o f  t h e  a w a r d .
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e)  A r b i cra~i .cn.  s e a c u r e s  a p p a r e n t l y  i n c r e a s e d  c l a i m  
f r e q u e n c y ,  b u c  r e d u c e d  o v e r a l l  a v e r a g e  s e v e r i t y .  
D i s a g g r e g a t e d  d a t a  w ou ld  be n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  
t h e  r e d u c t i o n  i n  o b s e r v e d  a v e r a g e  s e v e r i t y  r e s u l r s  f rom  a 
r e d u c t i o n  i n  a w a r d s  p e r  c a s e  o r  s i m p l y  r e f l e c t s  t n e  f i l i n g  
c f  more  s m a l l  c l a i m s .  The n e t  e f f e c t  a p p e a r s  t o  be an 
i n c r e a s e  i n  t o t a l  c l a i m  c o s t s ,  b u t  c c m p e n s a r i c n  o f  more 
c l a i m a n t s .

f )  None o f  t h e  e t h e r  r e f o r m s  a n a l y z e d ,  i n c l u d i n g  s c r e e n i n g  
p a n e l s  a n d  l i m i t s  on c o n t i n g e n c y  f e e s ,  a p p e a r s  t o  h a v e  had  
any  s y s t e m a t i c  i m p a c t  on c l a i m  f r e q u e n c y  o r  s e v e r i t y .

g) U rban  a r e a s  h a v e  a p a r t i c u l a r l y  h i g h  f r e q u e n c y  c f  n c n -  
m e r i t o r i o u s  c l a i m s  ( t h o s e  c l o s e d  w i t h o u t  p a y m e n t )  and  c l a i m s  
f i l e d  m ore  t h a n  two y e a r s  a f t e r  t h e  a l l e g e d  i n j u r y .  P e r  
c a p i t a  i n c o m e ,  t h e  u n e m p lo y m en t  r a t e ,  and  t h e  number  o f  
a t t o r n e y s  p e r  c a p i t a  h a v e  no s t a t i s t i c a l l y  s i g n i f i c a n t  
e f f e c t s .  The s u r g e r y  r a t a  i n  a s t a t e  i n c r e a s e s  c l a i m  
f r e q u e n c y ,  an d  t h e  r a t i o  o f  s u r g e o n s  t o  m e d i c a l  s p e c i a l i s t s  
i n c r e a s e s  c l a i m s  s e v e r i t y .

h) On a v e r a g e ,  s e v e r i t y  o f  m a l p r a c t i c e  c l a i m s  h a s  i n c r e a s e d  
a t  a l m o s t  t w i c e  t h e  r a t e ,  o f  i n f l a t i o n  o f  c o n s u m e r  p r i c e s  
o v e r  t h e  l a s t  d e c a d e .

i )  The a b o v e  a n a l y s i s  on c l a i m  f r e q u e n c y  and  s e v e r i t y  s h o u l d  
n o t  a u c o m a t i c a l l v  be t r a n s l a t e d  i n t o  an  e f f e c t  on premiums 
(a  s u b j e c t  b e y o n d  t h e  s c o p e  o f  t h i s  p a p e r )  f o r  s e v e r a l  
r e a s o n s :  F i r s t ,  t h e  n e t  p o t e n t i a l  i m p a c t  on p rem ium s  a l s o  
d e p e n d s  on l i t i g a t i o n  e x p e n s e s  an d  c h a n g e s  i n  t h e  t i m i n g  o f  
d i s b u r s e m e n t  o f  l o s s  r e s e r v e s ,  an d  h e n c e  i n v e s t m e n t  in c o m e .  
S e c o n d ,  r e f o r m s  t h a t  r e d u c e  t h e  u n c e r t a i n t y  i n  e s t i m a t i n g  
m a l p r a c t i c e  c l a i m s  c o s t s -  n a m e ly  c a p s  on a w a r d s ,  p e r i o d i c  
p a y m e n t  o f  a m o u n t s  f o r  f u t u r e  dam ages  and  s h o r t e r  s t a t u t e s  
o f  l i m i t a t i o n / r e p o s e -  may be e x p e c t e d  t o  r e d u c e  premiums by 
a m o d e s t  am oun t  o v e r  and  a b o v e  t h e  r e d u c t i o n  i n  mean 
e x p e c t e d  l o s s e s .  T h i s  r e s u l t  c a n  be  e x p e c t e d  b e c a u s e  o f  t h e  
r e d u c t i o n  i n  t h e  i n s u r e r ' s  r i s k .  P e r h a p s  more i m p o r t a n t l y ,  
s h e  a d d s ,  by  r e d u c i n g  u n c e r t a i n t y ,  s u c h  r e f o r m s  s h o u l d  
red u ce -  t h e  v o l a t i l i t y  i n  p r i c e  and  a v a i l a b i l i t y  o f  
m a l p r a c t i c e  i n s u r a n c e ,  w h ic h  i s  a m a j o r  i n e f f i c i e n c y  o f  t h e  
p r e s e n t  m a l p r a c t i c e  s y s t e m .

P l e a s e  n o t e  t h a t  D a n z o n ' s  c l a i m  s e v e r i t y  c o n c l u s i o n s  a r e  
more o r  l e s s  c o n f i r m e d  by a c t u a r i e s  M i l l i m a n  an d  R o b e r s t o n , 
I n c .  i n  t h e i r  A u g u s t  5 ,  1988 l e t t e r  t o  MICA.

W h i le  t h i s  p o t e n t i a l  p o s i t i v e  i m p a c t  on i n s u r a n c e  c o s t s  i s  
t h e o r e t i c a l l y  p o s s i b l e  a n d  t h e r e  i s  e v i d e n c e  t h a t  t h e  
e x p e r i e n c e  i n  C a l i f o r n i a  ( w h i c h  h a s  had  t i m e  t o  t e s t  t h e  
t h e o r y )  a n d  p e r h a p s  o t h e r  s t a t e s  b e a r s  t h i s  o u t  ( c h e  
i n f o r m a l  o p i n i o n  o f  Ray Bacon o f  t h e  C a l i f o r n i a  D e p a r t m e n t

Page -  25



c f  I n s u r a n c e  and  Ren Meupauer  o f  MIEC who f e e l s ■s t r o n g l y  - 
t h a t  C a l i f o r n i a  t o r t  r e f o r m  m e a s u r e s  hav e  h a d  a s i g n i f i c a n t  
i m p a c t  on r a c e s  'which c u r r e n t l y  a r e  i n c r e a s i n g  l e s s  t h a n  
i n f l a t i o n ;  a l t h o u g h  he a g r e e s  t h a t  o t h e r  f a c t o r s  a l s o  come 
i n t o  p l a v ) ,  a s  w e l l  a s  e v i d e n c e  t o  t h e  c o n t r a r y ,  I  h a v e  
f o u n d  no s t u d y  t h a t  d e f i n i t i v e l y  c o n c l u d e s  t h i s  h a s  b e e n  t h e  
c a s e .  And I  s u s p e c t  no s u c h  s t u d y  e x i s t s .  See  " I n s u r i n g  Our 
F u t u r e :  R e p o r t  o f  t h e  G o v e r n o r ' s  A d v i s o r y  C o m m iss io n  on 
L i a b i l i t y  I n s u r a n c e , "  New York ,  1 9 8 6 -  "no r e s e a r c h  c u r r e n t l y  
a v a i l a b l e  q u a n t i f i e s  t h e  l i n k a g e  o r  e v e n  i r r e f u t a b l y  
e s t a b l i s h e s  t h a t  s u c h  a l i n k a g e  e x i s t s . "  I n  f a c t ,  a c c o r d i n g  
t o  F r a n k l i n  N u t t e r ,  p r e s i d e n t  o f  t h e  A l l i a n c e  o f  A m er ica n  
I n s u r e r s  ( q u o t e d  i n  t h e  a t t a c h e d  a r t i c l e  f ro m  P u b l i c  
C i t i z e n ,  "The I m p a c t  o f  T o r t  C h a n g e s  on I n s u r a n c e  R a t e s " ) ,
" I t  i s  c l e a r l y  i m p o s s i b l e  t o  s a y  t h a t  i f  you a d o p t  a c e r t a i n  
t o r t  r e f o r m ,  you  w i l l  g e t  'X '  r e d u c t i o n s  i n  p r e m i u m s . "
S i m i l a r l y ,  t h e  F r a n k  S l o a n  a r t i c l e  e n t i t l e d  " S t a t e  ’R e s p o n s e s  
t o  t h e  M a l p r a c t i c e  I n s u r a n c e  ' C r i s i s '  o f  t h e  1 9 7 0 ' s :  a n  
E m p i r i c a l  A s s e s s m e n t "  s t a t e s :  "The  e m p i r i c a l  r e s u l t s  o f  t h e  
s t u d y  p r e s e n t e d  h e r e  g i v e  no i n d i c a t i o n  t h a t  i n d i v i d u a l  
s t a t e  l e g i s l a t i v e  a c t i o n s ,  o r  a c t i o n s  t a k e n  c o l l e c t i v e l y ,  
had  t h e i r  i n t e n d e d  e f f e c t s  on p r e m i u m s . "  One l a s t  comment.
When e v a l u a t i n g  t h e  s i g n i f i c a n c e  o f  t h e  C a l i f o r n i a  
e x p e r i e n c e ,  i t  i s  u s e f u l  t o  k e e p  i n  mind t h a t  90% o f  t h e  
i n s u r a n c e  i s  p r o v i d e d  b y ^ d o c t o r  owned c o m p a n i e s  w h ic h  h a v e  a 
s i g n i f i c a n t  i n c e n t i v e  t o  k e e p  r a t e s  down.

P e r h a p s  t h e  m o s t  r e c e n t  an d  d e t a i l e d  a n a l y s i s  o f  t h i s  i s s u e  W>'
i n  t h e  c o n t e x t  o f  m e d i c a l  l i a b i l i t y  an d  o b s t e t r i c a l  c a r e  i s
c o n t a i n e d  i n  t h e  1989 r e p o r t  o f  t h e  N a t i o n a l  Academy o f
S c i e n c e  I n s t i t u t e  o f  M e d i c i n e ' s  C o m m i t t e e  t o  S t u d y  M e d ic a l
P r o f e s s i o n a l  L i a b i l i t y  an d  t h e  D e l i v e r y  o f  O b s t e t r i c a l  C a re
w h ic h  h a s  j u s t  b e e n  b r o u g h t  t o  my a t t e n t i o n  by  a T a sk  F o r c e
Member. W h i le  I  h a v e  n o t  h a d  t i m e  t o  r e v i e w  t h i s  r e p o r t  i n
an y  d e t a i l , I  h a v e  s u m m a r i z e d  t h e i r  c o n c l u s i o n s  on  t h e
q u e s t i o n  o f  " t o r t  r e f o r m " .  A c c o r d i n g  t o  t h e  s t u d y ' s  P r e f a c e ,
t h e  I n s t i t u t e  o f  M e d i c i n e  a p p o i n t e d  a  " d i s t i n g u i s h e d
i n t e r d i s c i p l i n a r y  c o m m i t t e e "  ( s e e  a t t a c h e d  l i s t  o f
p a r t i c i p a n t s )  t o  e v a l u a t e  t h e  d a t a  r e l a t i n g  t o  t h e  e f f e c t s
o f  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  on a c c e s s  and
d e l i v e r y  o f  o b s t e t r i c a l  c a r e .  The  p r e f a c e  c o n t i n u e s  t h a t
t h i s  s t u d y  was a r e s p o n s e  t o  an  i n q u i r y  o f  t h e  A m e r ic a n
Academy o f  P e d i a t r i c s  a l o n g  w i t h  s e v e r a l  o t h e r  g r o u p s  who
b e l i e v e d  t h a t  m ore  a t t e n t i o n  t o  p r o f e s s i o n a l  l i a b i l i t y
i s s u e s  was " u r g e n t l y "  r e q u i r e d .  H e re  a r e  t h e r e  g e n e r a l
f i n d i n g s  on t h e  b a s i c  q u e s t i o n  o f  l e g i s l a t i v e  s o l u t i o n s  t c
t h e  p r o b l e m :

a)  E v e ry  s t a t e  b u t  W est  V i r g i n i a  h a s  e n a c t e d  l e g i s l a t i o n  
m o d i f y i n g  common-law t o r t  d o c t r i n e  t h a t  i s  i n t e n d e d  t o  
r e l i e v e  t h e  m e d i c a l  l i a b i l i t y  c r i s i s ;  many a r e  d i s c u s s i n g  
a d d i t i o n a l  r e f o r m s .
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b) A f t e r  e v a l u a t i n g  t h e s e  r e f o r m s  ( an d  r e v i e w i n g  t h e  Qar.zcn 
a n a l y s e s ,  a 1987 R e p o r t  c f  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  an d  
o t h e r s )  t h e  c o m m i t t e e  c o n c l u d e d  t h a t  o n l y  a m o d e s t  r e d u c t i o n  
i n  m e d i c a l  m a l p r a c t i c e  c l a i m  f r e q u e n c y  a n d  s i t e  o f  a w a r d s  
h a s  b e e n  a c h i e v e d .  The c o m m i t t e e  a l s o  c o n c l u d e d  t h a t  " t h e  
many d e l e t e r i o u s  s i d e  e f f e c t s  o f  t h e  t o r t  s y s t e m  f o r  
r e s o l v i n g  o b s t e t r i c a l  c l a i m s  -  r e s u l t i n g  i n  d i s t o r t i o n s  o f  
h e a l t h  c a r e  d e l i v e r y  p a t t e r n s  -  h a v e  n o t  b e e n  r e d u c e d  by 
t h o s e  t o r t  r e f o r m s . "  (S ee  A t t a c h m e n t  t o  f e l l o w ,  Volume I 
p a g e  1 2 7 ) .

c )  The c o m m i t t e e  b e l i e v e s  t h a t  t h e  p r o b l e m s  c r e a t e d  by  t h e  
m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  i n  o b s t e t r i c s  
r e p r e s e n t  a s e r i o u s  t h r e a t  t o  t h e  d e l i v e r y  o f  o b s t e t r i c a l  
c a r e  i n  t h i s  n a t i o n .  However ,  a l t h o u g h  some o f  t h e  t o r t  
r e f o r m s  a l r e a d y  i n  p l a c e  h av e  m e r i t ,  t h e y  do n o t  a p p e a r  
s u f f i c i e n t  t o  s t e m  t h e  e x o d u s  o f  o b s t e t r i c a l  p r o v i d e r s  f rom  
t h e  p r o f e s s i o n  o r  t o  s o l v e  t h e  a t t e n d a n t  p r o b le m s  c a u s e d  by 
t h e  c u r r e n t  p r o f e s s i o n a l  l i a b i l i t y  c l i m a t e  i n  o b s t e t r i c s .

a )  On t h e  b a s i s  o f  i t s  f i n d i n g s  -  t h a t  t h e  c o s t s  o f  t h e  
c u r r e n t  s y s t e m  i n  t e r m s  o f  i m p a i r e d  o b s t e t r i c a l  c a r e  a r e  
g r e a t ,  t h a t  t o r t  r e f o r m s  a r e  s o  f a r  l a r g e l y  i n e f f e c t i v e ,  and  
t h a t  d a t a  e v a l u a t i n g  t h e  m e r i t s  o f  p r o p o s e d  a l t e r n a t i v e s  t o  
t h e  t o r t  s y s t e m  a r e  l a c k i n g -  t h e  c o m m i t t e e  c o n c l u d e s  t h a t  
s t a t e  l e g i s l a t u r e s  s h o u l d  h o t  f o c u s  on f u r t h e r  r e f o r m  
e f f o r t s  w i t h i n  t h e  e x i s t i n g  t o r t  s y s t e m  b u t  s h o u l d  i n s t e a d  
r e d i r e c t  t h e i r  e n e r g i e s  t o w a r d  d e v e l o p i n g  a l t e r n a t i v e s  t o  
t h e  t r a d i t i o n a l  t o r t  s y s t e m  f o r  r e s o l v i n g  m e d i c a l  
m a l p r a c t i c e  c l a i m s  and  t o w a r d  i m p l e m e n t i n g  t h e s e  
a l t e r n a t i v e s  i n  c e r t a i n  c i r c u m s t a n c e s .

e) The c o m m i t t e e  recommends t h a t  s t a t e s  c o n s i d e r  t h r e e  
p r o p o s a l s  f o r  a d d i t i o n a l  r e s e a r c h  a n d  i m p l e m e n t a t i o n  on  a  
l i m i t e d  b a s i s :  t h e  n o - f a u l t  d e s i g n a t e d  c o m p e n s a b l e  e v e n t s  
schem e ( i n c l u d i n g  t h o s e  v a r i a n t s  e n a c t e d  i n  V i r g i n i a  a n d  
F l o r i d a  d i s c u s s e d  a b o v e ) ,  t h e  A M A - 3 p e c i a l t y  S o c i e t y ' s  f a u l t  
b a s e d  a d m i n i s t r a t i v e  s y s t e m ,  and  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
u s e  o f  c o n t r a c t u a l l y  d e t e r m i n e d  l e g a l  r e l a t i o n s h i p s  
g o v e r n i n g  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  b e t w e e n  p r o v i d e r s  
a n d  p a t i e n t s .  The c o m m i t t e e  a l s o  recommends  t h a t  t h e  F e d e r a l  
G o v e rn m e n t  p r o v i d e  g r a n t  f u n d s  t o  f i n a n c e  s t u d i e s  o f  
p r o p o s e d  . l e g i s l a t i o n  an d  t o  b e g i n  p i l o t  p r o j e c t s  f o r  l i m i t e d  
i m p l e m e n t a t i o n  o f  v a r i o u s  s o l u t i o n s .

D e s p i t e  t h e s e  f i n d i n g s ,  k e e p  i n  mind t h a t  some c o m m e n t a t o r s  
s t i l l  f e e l  t h a t  i t  may be t o o  s o o n  t o  d raw  an y  d e f i n i t e  
c o n c l u s i o n s  a b o u t  t h e  i m p a c t s  o f  t o r t  r e f o r m  m e a s u r e s .  
A c c o r d i n g  t o  B re n d a  T r o l i n  o f  t h e  NCSL a minimum o f  f i v e  
y e a r s  i s  n e e d e d  b e f o r e  c a s e s  p r o c e s s e d  u n d e r  p r e v i o u s  
s y s t e m s  c l e a r  t h e  c o u r t s .  S e v e r a l  a d d i t i o n a l  y e a r s  m u s t  p a s s  
b e f o r e  a s u f f i c i e n t  number o f  c a s e s  h a v e  b e e n  p r o c e s s e d  
t h r o u g h  s y s t e m s  t o  d e t e r m i n e  w h e t h e r  c h a n g e s  h a v e  h ad  t h e  
d e s i r e d  c o n s e q u e n c e s .
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And P a t r i c i a  young f o r m e r l y  o f  t h e  L e g i s l a t i v e  R e s e a r c h  
Agency r e m i n d s  u s  : " B e c a u s e  o f  t h e  v a r i a t i o n s  i n  s t a t e  
c o n s t i t u t i o n s  and la w s  r e g a r d i n g  t o r t  r e f o r m ,  i d e n t i c a l  
r e f o r m  m e a s u r e s  may h a v e  d i s s i m i l a r  i m p a c t s  i n  e a c h  s t a t e .  
T h u s ,  e v e n  t h o s e  r e f o r m  m e a s u r e s  w h ic h  a p p e a r  p r o m i s i n g  
r e q u i r e  c a r e f u l  c o n s i d e r a t i o n  i n  t h e  c o n t e x t  c f  an 
i n d i v i d u a l  s t a t e s  c i r c u m s t a n c e s  t o  d e t e r m i n e  p o t e n t i a l  
r a m i f i c a t i o n s .  O p p o n e n t s  f r e q u e n t l y  a r g u e  t h a t  
c o n s t i t u t i o n a l  r i g n t s - i n c l u d i n g  e q u a l  p r o t e c t i o n ,  a c c e s s  t o  
c o u r t s ,  a n d  t r i a l  by j u r y -  a r e  v i o l a t e d  be c e r t a i n  r e f o r m  
m e a s u r e s .  A l s o ,  r e f o r m  m e a s u re s  c a n  e n c o u r a g e  o r  d i s c o u r a g e  
l a w s u i t s .  A l t h o u g h  some m e a s u r e s  may f a c i l i t a t e  and  e x p e d i t e  
r e s o l u t i o n ,  t h e y  may a l s o  e n c o u r a g e  c l a i m s  w h ich  w ould  n o t  
o t h e r w i s e  be m a d e . "

One o f  t h e  k e y s  t o  b e t t e r  u n d e r s t a n d i n g  o f  t h i s  i s s u e  i s  
more a n d  b e t t e r  i n f o r m a t i o n .  Most  a g r e e  t h a t  t h i s  g e n e r a l  
l a c k  o f  s t a t i s t i c a l  d a t a  i s  a p r o b l e m .  A c c o r d i n g  t o  S t e p h a n  
C a r r o l l  ( " A s s e s s i n g  t h e  E f f e c t s  o f  T o r t  R e fo rm s ,  1987 a t  
v i i i ) :  "The  k i n d s  o f  d a t a  n e e d e d  t o  a s s e s s  t h e  e f f e c t s  o f  
r e f o r m  a r e  g e n e r a l l y  n o t  now a v a i l a b l e . . .  T h r e e  t y p e s  o f  new 
d a t a  c o l l e c t i o n  s y s t e m s  n e ed  t o  be c o n s i d e r e d :  1) s y s t e m a t i c  
e f f o r t s  t o  o b t a i n  d a t a  from i n s u r e r s  and  s e l f - i n s u r e d  
d e f e n d a n t s - o n  t h e  a g g r e g a t e  o u t c o m e s  o f  l i a b i l i t y  c l a i m s ;  2) 
s p e c i a l  s u r v e y s  o f  c l a i m a n t s ,  t h e  b a r ,  and  i n s u r e r s  t o  
o b t a i n  t h e  d e t a i l e d  i n d i v i d u a l  c l a i m  i n f o r m a t i o n  n e e d e d  t o  
i d e n t i f y  r e f o r m ' s  w i n n e r s  and  l o s e r s ;  and  3) s y s t e m s  f o r  
c o l l e c t i n g  i n f o r m a t i o n  b o t h  on t h e  o t h e r  f a c t o r s  t h a t  
im p in g e  on  t h e  b e h a v i o r  o f  p a r t i c i p a n t s  i n  t h e  t o r t  s y s t e m ,  
and t h e r e f o r e  h a v e  t o  c o n t r o l l e d  f o r ,  and  on eco n o m ic  
o u tc o m e s  a n d  i n j u r i e s " .

14 .  ROBERT HUNTER ("CHANGES IN INSURANCE SERVICES; HOW THE 
PUBLIC IN TREATED"): G iven  l i m i t s  o f  t i m e  and  s p a c e  I  w i l l  
o n l y  s u m m a r i z e  i n  " b u l l e t "  form H u n t e r ' s  many 
r e c o m m e n d a t i o n s  c o n t a i n e d  i n  t h e  p u b l i c a t i o n  c a l l e d  "How t o  
Tame t h e  I n s u r a n c e  I n d u s t r y  C y c l e  a n d  Make t h e  L e g a l  S y s tem  
More E f f i c i e n t -  A S u g g e s t e d  L e g i s l a t i v e  Agenda f o r  1987"  by 
R o b e r t  H u n t e r  and  J a y  A n g o f f .  H u n t e r ' s  c e n t r a l  p r e m i s e  i s  
t h a t  l i m i t i n g  t h e  a b i l i t y  o f  s e v e r e l y  i n j u r e d  p e o p l e  t o  s u e  
and  b e - c o m p e n s a t e d  f o r  t h e i r  i n j u r i e s  d o e s  n o t  b r i n g  down 
i n s u r a n c e ^  r a t e s  ( s e e  ab o v e  f o r  a d d i t i o n a l  d i s c u s s i o n  o f  t h i s  
i s s u e ) .  He p r o p o s e s  many r e f o r m s  i n c l u d i n g :  R e q u i r i n g  
d i s c l o s u r e  by i n s u r a n c e  c o m p a n ie s  o f  d a t a  on a c t u a l  income 
and  p a y o u t s  on d i f f e r e n t  t y p e s  o f  i n s u r a n c e ;  p e r m i t  g r o u p  
i n s u r a n c e / r i s k - r e t e n t i o n  g r o u p  p r o g r a m s ;  a l l o w  b a n k s  t o  
w r i t e  l i a b i l i t y  i n s u r a n c e ;  e s t a b l i s h  j o i n t  u n d e r w r i t i n g  
a s s o c i a t i o n s  w h ic h  p r o v i d e  i n s u r a n c e  t o  t h o s e  who c a n ' t  g e t  
i n s u r a n c e  i n  t h e  v o l u n t a r y  m a r k e t ;  e s t a b l i s h  s t a t e  
r e i n s u r a n c e  p r o g r a m s  w h ich  would  a u t h o r i z e  s e l f - i n s u r e d s  t o  
pay  t h e  s t a t e  a premium i n  r e t u r n  f o r  w h ich  t h e  s t a t e  w ou ld  
a g r e e  t o  p a y  a l l  c l a i m s  above  a c e r t a i n  s p e c i f i e d  am o u n t ;  
e s t a b l i s h  s t a t e  r u n  i n s u r a n c e  c o m p a n i e s ;  e s t a b l i s h
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• . n u e r s t a - a  c o m p a c t s  r o r  m t 2 r s " a i a  r e i n s u r a n c e  p r o g r a m s ;  * 
p r o h i b i t  a r b i t r a r y  c a n c e l l a t i o n s  o f  p o l i c i e s ;  r e q u i r e  
e x p e r i e n c e  r a t i n g  w h ere  good  r i s k s  p ay  l e s s  t h a n  t h o s e  who 
a r e  bad  r i s k s ;  t o  a l l o w  t h e  m a r k e t  t o  work c o m p e t i t i v e l y  
d e s p i t e  t h e  M c C a r r e n - F e r g u s o n  A c t ,  e s t a b l i s h  f l e x - r a t i n g  
w h ic h  w ou ld  a l l o w  i n s u r a n c e  c o m p a n i e s  t o  r a i s e  o r  r e d u c e  
r a t e s  w i t h o u t  i n s u r a n c e  c o m m i s s i o n e r  a p p r o v a l  w i t h i n  a " zo n e  
o f  r e a s o n a b l e n e s s " ;  b e e f  up e n f o r c e m e n t  by p r o p e r l y  f u n d i n g  
and  s t a f f i n g  s t a t e  i n s u r a n c e  a g e n c i e s ;  c l o s e  t h e  " r e v o l v i n g  
d o e r "  by d i s c o u r a g i n g  o r  l i m i t i n g  t h e  p r a c t i c e  o f  h i r i n g  
i n d u s t r y  p e o p l e  t o  r e g u l a t e  t h e  i n d u s t r y ;  e s t a b l i s h  an 
o f f i c e  c f  I n s u r a n c e  Consumer  A d v o c a t e  w h ic h  w o u ld  r e p r e s e n t  
t h e  c o n s u m e r  p o i n t  o f  v i e w  a t  r a t e  h e a r i n g s  a n d  e n s u r e  t h a t  
t h e  i n s u r a n c e  r e g u l a t o r s  do n o t  r u b b e r  s t a m p  i n s u r a n c e  
company r a t e  r e q u e s t s ;  p r o h i b i t  t h e  p a s s  t h r o u g h  o f  l o b b y i n g  
e x p e n s e s ;  r e q u i r e  r i s k  m anagem ent  by i n s u r a n c e  p u r c h a s e r s  
and  s e l f - i n s u r e d s  w h ic h  s h o u l d  r e d u c e  t h e  f r e q u e n c y  an d  
s e v e r i t y  o f  c l a i m s ;  a l l o c a t e  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  
c o s t s  more  e q u i t a b l y .  F o r . e x a m p l e ,  d o c t o r s  i n  h i g h  r i s k  
s p e c i a l i t i e s  p a y  f o r  t h e  r i s k s  t h a t  s h o u l d  b e  s h a r e d  bv 
o t h e r s ,  d o c t o r s  a r e  b r o k e n  down by  i n s u r a n c e  c o m p a n i e s  i n e o  
t o  many c a t e g o r i e s  w i t h  t o o  few d o c t o r s  i n  some c a t e g o r i e s ,  
d o c t o r s  p a y  f o r  m a l p r a c t i c e  t h a t  c o u l d  be  m ore  e a s i l y  be 
b o r n e  by h o s p i t a l s ,  an d  d o c t o r s  a r e  n o t  e x p e r i e n c e d  r a t e d ;  
i n s u r a n c e  c o m p a n i e s  s h o u l d  d i s c l o s e  names o f  d o c t o r s  
i n v o l v e d  i n  c l a i m s  an d  t h e  am o u n t  o f  t h o s e  c l a i m s .  T h i s  
i n f o r m a t i o n  s h o u l d  be made a v a i l a b l e  t o  v a r i o u s  
o r g a n i z a t i o n s  an d  t h e  p u b l i c  i n  g e n e r a l ;  l i m i t  l a w y e r s  f e e s  
on b o t h  s i d e s .  H u n t e r  f o c u s e s  on d e f e n s e  c o s t s  an d  c o n t e n d s  
t h a t  d e f e n s e  l e g a l  f e e s  h a v e  d o u b l e d  i n  t a n  y e a r s .  S t a t e s  
c o u l d  l i m i t  d e f e n s e  f e e s  by d i s a p p r o v i n g  a n y  r a t e  t h a t  
i n c l u d e d  w i t h i n  i t  more t h a n  a  c e r t a i n  p e r c e n t a g e  (h e  
s u g g e s t s  25%) f o r  d e f e n s e  c o s t s  w h i c h  w ou ld  f o r c e  t h e  
i n s u r e r  t o  k e e p  an  e y e  on f e e s  i n s u r i n g  t h a t  a  g r e a t e r  
p e r c e n t a g e  o f  t h e  money f l o w i n g  t h r o u g h  t h e  s y s t e m  w ou ld  end  
up i n  t h e  h a n d s  o f  t h e  i n j u r e d  p e r s o n ;  p e n a l i z e  f r i v o l o u s  
a c t i o n s  on b o t h  s i jd e s  i n c l u d i n g  f r i v o l o u s  m o t i o n s  and  
o b j e c t i o n s  by  d e f e n d a n t s  l a w y e r s  who c h a r g e  b y  t h e  h o u r ;  t o  
e n c o u r a g e  a c c o u n t a b i l i t y  t o  t h e  p u b l i c ,  p r o h i b i t  s e c r e c y  
a g r e e m e n t s  w h ic h  p r e v e n t  d i s c l o s u r e  o f  t h e  d e t a i l s  o f  a 
s e t t l e m e n t  and  o t h e r  i n f o r m a t i o n  a b o u t  t h e  c a s e ;  e n c o u r a g e  
o f f e n s i v e  c o l l a t e r a l  e s t o p p e l  w h i c h  p r e v e n t s  r e - l i t i g a t i o n  
o f  c e r t a i n ,  f a c t s  ( i . e .  o n c e  a f a c t  i s  e s t a b l i s h e d  i t  c a n  be 
u s e d  i n  f u t u r e  c a s e s ) ;  p a s s  b a c k  c o l l a t e r a l  s o u r c e  b e n e f i t s  
by r e q u i r i n g  t h e  d e f e n d a n t  t o  p a y  t h e  f u l l  am o u n t  o f  a 
v e r d i c t  b u t  e x c u s e  t h e  s o u r c e  o f  c o l l a t e r a l  b e n e f i t s  f rom  
p a y i n g  s u c h  b e n e f i t s  t o  t h e  e x t e n t  t h e y  a r e  a l r e a d y  i n c l u d e d  
i n  t h e  j u r y  v e r d i c t  an d  t h e n  r e q u i r e  t h e  s o u r c e  o f  t h e  
c o l l a t e r a l  b e n e f i t s  t o  r e d u c e  t h e  c o s t  o f  t h o s e  b e n e f i t s  
a c r o s s  t h e  b o a r d  b a s e d  on t h e s e  s a v i n g s ;  c r e a t e  i n c e n t i v e s  
t o  s e t t l e  i n c l u d i n g  p e n a l i z i n g  d e f e n d a n t s  f o r  r e f u s i n g  t o  
make r e a s o n a b l e  o f f e r s  t o  s e t t l e ,  a n d  p e n a l i z i n g  p l a i n t i f f s  
f o r  m a k in g  u n r e a s o n a b l e  d em an d s ;  an d  l a s t  b u t  n o t  l e a s t ,  
e s t a b l i s h  a l t e r n a t i v e s  t o  t h e  t o r t  s y s t e m  i n c l u d i n g  n o - f a u l t
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s y s t e m s  ( p a r t i c u l a r l y  f o r  r e l a t i v e l y  m i n o r  i n j u r i e s ) ,  
a r b i t r a t i o n ,  m e d i a t i o n ,  m i n i - t r i a l s ,  an d  o t h e r  d i s p u t e  
r e s o l u t i o n s  s y s t e m s .  However ,  H u n t e r  i s  c a r e f u l  t o  p o i n t  o u t  
t h a t  c a s e s  i n v o l v i n g  d e f e c t i v e  p r o d u c t s  s h o u l d  be s u b j e c t  t o  
common la w  p r i n c i p l e s  w i t h o u t  a n y  l i m i t s  on e i t h e r  
c o m p e n s a t o r y  o r  p u n i t i v e  d a m a g e s :  "The s t o r i e s  o f  A.K R o b in s  
and  t h e  D a ik o n  S h i e l d ,  F o rd  a n d  t h e  P i n t o  g a s  t a n k ,  
R i c h a r d s o n - M e r r e l l  an d  MER-29, a n d  J o h n s - M a n v i l i e  an d  
a s b e s t o s  a r e  j u s t  a few o f  t h e  s c a n d a l s  u n e a r t h e d  a s  a 
r e s u l t  o f  t o r t  l i t i g a t i o n .  And i t  was o n l y  t h e  f e a r  o f  more 
l i t i g a t i o n ,  and  o f  l a r g e  a w a r d s  f o r  b o t h  c o m p e n s a t o r y  and 
p u n i t i v e  d a m a g e s ,  w h i c h  f i n a l l y  f o r c e s  t h e s e  and  o t h e r  
d a n g e r o u s  p r o d u c t s  o f f  t h e  m a r k e t  an d  e n c o u r a g e s  t h e  
d e v e l o p m e n t  o f  l e s s  d a n g e r o u s  s u b s t i t u t e s . "

15.  CHANGES IN TIME IN THE LAW CF LIABILITY AND DAMAGES: 
" L i a b i l i t y ,  P e r s p e c t i v e s  and  P o l i c y "  e d i t e d  by R o b e r t  E. 
L i t a n  and  C l i f f o r d  W i n s t o n  o f  t h e  B r o o k i n g s  I n s t i t u t i o n  i n  
W a s h i n g t o n ,  D.C.  (1 9 8 3 )  p r o v i d e s  i n s i g h t  n o t  o n l y  i n t o  t h e  
q u e s t i o n  o f  how t o r t  law  h a s  e v o l v e d  o v e r  t h e  l a s t  t h i r t y  
y e a r s  b u t  a l s o  p r e s e n t s  an  e x c e l l e n t  o v e r v i e w  an d  summary o f  
t h e  many i s s u e s  we h a v e  a t t e m p t e d  t o  r e v i e w  i n  t h i s  
memorandum a n d  r e l a t e d  a t t a c h m e n t s . H ere  a r e  t h e  k e y  
f i n d i n g s :

a )  T o r t  l a w  i s  l a r g e l y  b a s e d  n o t  on s t a t u t e s  b u t  on  common 
l a w ,  a  b o d y  o f  l e g a l  p r i n c i p l e s  d e v e l o p e d  c a s e  by c a s e  by 
j u d g e s ,  p r i m a r i l y  t h o s e  i n  s t a t e  c o u r t s .  I t  i s  d i f f i c u l t  t o  
g e n e r a l i z e  a b o u t  t h e  s t a t u s  o f  t o r t  law  i n  a l l  j u r i s d i c t i o n s  
b u t  c e r t a i n  i m p o r t a n t  c h a n g e s  i n  d o c t r i n e s  h a v e  o c c u r r e d  i n  
t h e  p a s t  s e v e r a l  d e c a d e s ,  a l l  o f  w h ic h  h a v e  e x p a n d e d  t h e  
s y s t e m ' s  f u n c t i o n  i n  s p r e a d i n g  l o s s e s :

* W h e th e r  b y  a p p l y i n g  t h e  n e g l i g e n c e  t e s t  i n  a f l e x i b l e  
f a s h i o n  o r  by  i m p o s i n g  l i a b i l i t y  on p a r t i e s  whose b e h a v i o r  
i s  c a u s a l l y  r e l a t e d  t o  a c c i d e n t s  b u t  who a r e  n o t  n e c e s s a r i l y  
n e g l i g e n t  ( s o - c a l l e d  s t r i c t  l i a b i l i t y )  t h e  c o u r t s  h a v e  
i n c r e a s e d  m a n u f a c t u r e r ' s  l i a b i l i t y  f o r  d e f e c t i v e  p r o d u c t s .  
C e r t a i n  c o u r t s  h a v e  h e l d  t h a t  a  p r o d u c t  c a n  be  d e f e c t i v e  
e v e n  i f  i t  c o n f o r m s  t o  p r e v a i l i n g  r e g u l a t o r y  s t a n d a r d s  and  
i f  t h e  m a n u f a c t u r e r  h a d  no k n o w le d g e  a t  t h e  t i m e  o f  d e s i g n  
o r  p r o d u c t i o n  t h a t  i t  w o u ld  e n t a i l  t h e  r i s k s  l a t e r  
a t t r i b u t e d  t o  i t  i n  l i t i g a t i o n .

* The n e g l i g e n c e  s t a n d a r d  i t s e l f  h a s  b e e n  exv.s. - r d L b r . . . . 
l i t i g a t i o n  t o  im p o se  l i a b i l i t y  on a w id e  c l a s s  o f  s e r v i c e  
p r o v i d e r s  n o t  p r e v i o u s l y  a c c u s t o m e d  t o  b e i n g  s u e d .  Day c a r e  
c e n t e r s ,  s k i  l i f t ,  i c e  r i n k ,  a n d  am usem ent  p a r k  o p e r a t o r s ,  
t a v e r n s  a n d  r e s t a u r a n t s ,  a n d  n o t - f o r - p r o f i t  o r g a n i z a t i o n s  
h a v e  a l l  b e e n  t a k e n  t o  c o u r t  f o r  f a i l u r e s  t o  w arn  o f  c e r t a i n  
d a n g e r s  a n d  f o r  t h e  c a r e l e s s  c o n d u c t  o f  t h e i r  e m p l o y e e s .  The 
e x p o s u r e  o f  t h e s e  d e f e n d a n t s  t o  l i a b i l i t y  c l a i m s  h a s  b ee n  
w i d e n e d  by  t h e  d o c t r i n e  o f  j o i n t  an d  s e v e r a l  l i a b i l i t y ,  
w h ich  a l l o w s  p r e v a i l i n g  p l a i n t i f f s  t o  r e c o v e r  up t o  t h e  f u l l
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amcun~ c f  a t o t a l  damage a w ard  f ro m  any  s i n g l e  d e f e n d a n t  i f  
t h e  o t h e r  d e f e n d a n t s  a r e  u n a b l e  t o  p a y ,  and  by t h e  
c o l l a t e r a l  s o u r c e  r u l e ,  w h ic h  p r o h i b i t e d  j u r i e s  f rom 
r e d u c i n g  d am ag es  by s u b t r a c t i n g  i n s u r a n c e  m o n ie s  o r  o t h e r  
c o m p e n s a t i o n  p l a i n t i f f s  r e c e i v e  f ro m  o t h e r  s o u r c e s .

* The c o n c e p t  o f  c o n t r i b u t o r y  n e g l i g e n c e  h a s  b e e n  r e l a x e d  in  
many s t a t e s  s o  t h a t  n e g l i g e n t  p l a i n t i f f s  a r e  no l o n g e r  
t o t a l l y  b a r r e d  f ro m  r e c o v e r y .  I n s t e a d ,  t h e y  f i n d  t h e i r  
d am ages  r e d u c e d  by t h e  p r o p o r t i o n  by w h ic h  t h e i r  n e g l i g e n c e  
c o n t r i b u t e d  t o  t h e i r  i n j u r y .  I n  a d d i t i o n ,  b e g i n n i n g  w i t h  t h e  
F e d e r a l  T o r t  C l a i m s  A c t  o f  1 9 4 6 ,  w h ic h  w a i v e d  t h e  f e d e r a l  
g o v e r n m e n t ' s  s o v e r e i g n  i m m u n i t y ,  c o u r t s  h a v e  made s t a t e  and  
l o c a l  g o v e r n m e n t s  l i a b l e  f o r  t o r t  s u i t s .

* C o u r t s  h a v e  r e l a x e d  t h e  s t a n d a r d s  t h e  p l a i n t i f f s  m u s t  
s a t i s f y  i n  p r o v i n g ,  u n d e r  e i t h e r  t h e  n e g l i g e n c e  o r  s t r i c t  
l i a b i l i t y  d o c t r i n e ,  t h a t  d e f e n d a n t s  h av e  c a u s e d  t h e i r  
i n j u r i e s .  T h i s  t r e n d  h a s  b e e n  m a n i f e s t e d  p r i m a r i l y  i n  
p r o d u c t  l i a b i l i t y  a n d  s o - c a l l e d  t o x i c  t o r t  c a s e s ,  w h ic h  hav e  
f r e q u e n t l y  r e q u i r e d  c o u r t s  t o  d e c i d e  w h e t h e r  p l a i n t i f f s '  
i n j u r i e s  h a v e  b e e n  c a u s e d  by t h e i r  e x p o s u r e ,  o f t e n  o v e r  l o n g  
p e r i o d s  o f  t h e i r  l i v e s ,  t o  s u b s t a n c e s  r e c e n t l y  d i s c o v e r e d  t o  
be a s s o c i a t e d  w i t h  t h e  d e v e l o p m e n t  o f  c a n c e r  o r  o t h e r  
s e r i o u s  d i s e a s e s . C o u r t s -  h a v e  a d o p t e d  a l o n g  r a n g e  o f  r u l e s  
t o  d e t e r m i n e  c a u s a t i o n  i n  s u c h  c a s e s .  Some h a v e  p l a c e d  
l i a b i l i t y  on t h e  f i r s t  o r  l a s t  s o u r c e  t o  w h ich  p l a i n t i f f s  
c a n  e s t a b l i s h  t h e y  w e r e  e x p o s e d ;  o t h e r s  h a v e  made a l l  
m a n u f a c t u r e r s  o f  t h e  s u b s t a n c e  j o i n t l y  and  s e v e r a l l y  l i a b l e .  
I n  o n e  n o t e d  c a s e  i n v o l v i n g  t h e  e x p o s u r e  o f  V ie tn a m  v e t e r a n s  
t o  t h e  c h e m i c a l  A g e n t  O r a n g e ,  a  f e d e r a l  c o u r t  a c t i v e l y  
e n c o u r a g e d  a $130 m i l l i o n  s e t t l e m e n t  e v e n  t h o u g h  no h a r d  
s c i e n t i f i c  e v i d e n c e  h a d  b e e n  u n c o v e r e d  t h a t  l i n k e d  t h e  
c h e m i c a l  t o  t h e  m e d i c a l  i n f i r m i t i e s  c l a i m e d  by t h e  
p l a i n t i f f s .

* F i n a l l y ,  c o u r t s  i n  c e r t a i n  j u r i s d i c t i o n s  h a v e  l i b e r a l l y  
i n t e r p r e t e d  s t a t u t e s  o f  l i m i t a t i o n ,  w h ich  b a r  p l a i n t i f f s  
f ro m  r e c o v e r i n g  i f  t h e y  w a i t  t o o  l o n g  a f t e r  s u f f e r i n g  i n j u r y  
t o  f i l e  s u i t .  I n  many t o x i c  t o r t ,  p r o d u c t  l i a b i l i t y  and  
m e d i c a l  m a l p r a c t i c e  c a s e s  i t  i s  d i f f i c u l t  t o  d e t e r m i n e  when 
i n j u r y  a c t u a l l y  o c c u r s . I t  c o u l d  d e v e l o p  d e c a d e s  l a t e r  when 
t h e  sym ptom s  o f  d i s e a s e  become o b s e r v a b l e .  A l t h o u g h  
j u r i s d i c t i o n s  d i f f e r  w i d e l y  on t h i s  i s s u e ,  t h e  t r e n d  h a s  
b e e n  f o r  c o u r t s  n o t  t o  i n v o k e  t h e  s t a t u t e  o f  l i m i t a t i o n s  to 
b a r  s u i t s  i n v o l v i n g  l o n g - l a t e n t  i n j u r i e s .

T h e s e  o b s e r v a t i o n s  a p p e a r  t o  b e  m ore  o r  l e s s  c o n s i s t e n t  w i t h  
t h e  m ore  d e t a i l e d  a n d  c r i t i c a l  a n a l y s i s  o f  t h e s e  t r e n d s  
c o n t a i n e d  i n  P e t e r  H u b e r ' s  b o o k  " L i a b i l i t y ,  t h e  L e g a l  
R e v o l u t i o n  a n d  I t s  C o n s e q u e n c e s "  ( 1 9 8 8 ) .

b) The c a l l s  f o r  r e f o r m i n g  t h e  c i v i l  j u s t i c e  s y s t e m  a r e  l e s s  
u r g e n t  now ( 1 9 8 8 )  t h a n  t h e y  w e r e  i n  " r e c e n t  m o n t h s " .  As i n
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p r e v i o u s  i n s u r a n c e  c y c l e s ,  i n c r e a s e s  i n  p rem iu m s  have  
m o d e r a t e d .  In  some i n s t a n c e s ,  c o v e r a g e  t h a t  was w i t h d r a w n  
h a s  r e a p p e a r e d .  I n  1S36 t h e  p r o p e r t y  a n d  c a s u a l t y  i n d u s t r y  
e a r n e d  1 1 . 6  p e r c e n t  on i t s  e q u i t y ,  a  r e t u r n  l o w e r  t h a n  t h e  
m a n u f a c t u r i n g  s e c t o r  a v e r a g e  o f  13 p e r c e n t  d u r i n g  t h e  p a s t  
d e c a d e  b u t  s t i l l  c o n s i d e r a b l y  b e t t e r  t h a n  t h e  d i s a p p o i n t i n g  
p e r f o r m a n c e  o f  t h e  p r e v i o u s  two y e a r s .

c )  The i s s u e s  r a i s e d  by t h e  m o s t  r e c e n t  c r i s i s  w i l l  n o t  
d i s a p p e a r .  I f  n o t h i n g  e l s e ,  t h e  d r a m a t i c  i n c r e a s e s  i n  
p rem ium s  and  c u r t a i l m e n t s  c f  c o v e r a g e  h a v e  c a l l e d  g r e a t e r  
a t t e n t i o n  t o  t h e  n a t i o n ' s  c i v i l  j u s t i c e  s y s t e m  -  w h e t h e r  i t  
i s  w o r k i n g  s a t i s f a c t o r i l y ,  an d  i f  n o t  why -  t h e n  a t  an y  
p o i n t  i n  r e c e n t  memory. M o r e o v e r ,  i n t e r e s t  i n  t h e s e  i s s u e s  
w i l l  i n t e n s i f y  i f  an d  when t h e  u n d e r w r i t i n g  c y c l e  r e v e r s e s  
c o u r s e  a n d  t u r n s  a g a i n s t  t h e  i n d u s t r y  o n c e  a g a i n . .  C h a n c e s  
a r e  t h a t  i t  w i l l  i n  f i v e  t o  t e n  y e a r s .

d )  I n j u r i e s  p o s e  t h r e e  d i f f e r e n t  a n d  p o t e n t i a l l y  c o n f l i c t i n g  
c h a l l e n g e s  f o r  a l l  s o c i e t i e s .  One i s  t o  e f f i c i e n t l y  d e t e r  
b e h a v i o r  t h a t  c a u s e  i n j u r i e s .  A s e c o n d  a n d  r e l a t e d  o b j e c t i v e  
i s  t o  e x a c t  r e t r i b u t i o n  a g a i n s t  t h o s e  r e s p o n s i b l e  ( t h e  
c r i m i n a l  law  i s  a  k e y  c o m p o n e n t  o f  t h i s  f u n c t i o n ) . The t h i r d
c . n a l l e n g e  i s  t o  c o m p e n s a t e  v i c t i m s  f o r  t h e i r  i n j u r i e s .  
C o m p e n s a t i o n  may b e  s u p p l i e d  b y  t h e  g o v e r n m e n t  o r  t h e  
p r i v a t e  s e c t o r  ( t h r o u g h  i n s u r a n c e ) ,  a n d  may o r  may n o t  be 
l i n k e d  t c  s p e c i f i c  i n j u r i e s  o r  t y p e s  o f  a c c i d e n t s .  T o r t  l a w -  
r u l e s  a l l o w i n g  a c c i d e n t  v i c t i m s  t o  s e e k  c o m p e n s a t i o n  t h r o u g h  
t h e  j u d i c i a l  s y s t e m  f ro m  t h e  p a r t i e s  r e s p o n s i b l e  -  c a n  be 
c o n s i d e r e d  a m ech an ism  f o r  m e e t i n g  a l l  t h r e e  o f  t h e s e  
c h a l l e n g e s .

e )  Of t h e  m i l l i o n s  o f  i n s u r a n c e  c l a i m s  f i l e d  e a c h  y e a r ,  
t y p i c a l l y  o n l y  2% a r e  r e s o l v e d  t h r o u g h  l i t i g a t i o n .  Of c a s e s  
b r o u g h t  t o  c o u r t ,  l e s s  t h a n  5% a r e  t r i e d  t o  v e r d i c t ;  t h e  
r e s t  a r e  s e t t l e d .

f )  The a m o u n t s  a c t u a l l y  r e c e i v e d  by  s u c c e s s f u l  p l a i n t i f f s  
a r e  o f t e n  much s m a l l e r  t h a n  t h o s e  o r i g i n a l l y  a w a r d e d  by 
j u r i e s  d u e  t o  t r i a l  j u d g e  a n d  a p p e l l a t e  o v e r r i d e s  a n d / o r  t h e  
i n a b i l i t y  o f  some d e f e n d a n t s  t o  s a t i s f y  t h e  j u d g e m e n t .  I n  
o n e  s t u d y - ' o f  198 t o r t  v e r d i c t s  b e t w e e n  1984 a n d  1935 t h a t  
r e s u l t e d  i n  a w a r d s  o f  1 m i l l i o n  o r  m ore  t h e  f i n a l  
d i s t r i b u t i o n s  t o  p l a i n t i f f s  w e r e  on  a v e r a g e  30% l e s s  t h a n  
t h e  o r i g i n a l  a w a r d .  S u c c e s s f u l  p l a i n t i f f s  r e c e i v e d  t h e  j u r y  
aw a rd  i n  o n l y  51 c a s e s .

g)  As Rand n o t e d ,  a v e r a g e  a w a r d s  i n  t o r t  c a s e s  i n  San 
F r a n c i s c o  a n d  Cook C o u n ty  i n c r e a s e d  s h a r p l y ,  c o n s i d e r a b l y  
f a s t e r  t h a t  g r o w t h  i n  r e a l  GNP a n d  r e a l  p r i c e s  o f  m e d i c a l  
s e r v i c e s .



h ) A wards  i n  m e d i c a l  m a l p r a c t i c e  c a s e s  and  p r o d u c t s  
l i a b i l i t y  c a s e s  w e r e  s i g n i f i c a n t l y  h i g h e r  an d  i n c r e a s e d  an  a 
f a s n e r  p a c e  c h a n  c h o s e  f o r  p e r s o n a l  i n j u r y  c a s e s  g e n e r a l l y .

i )  Much o f  t h e  Cock C o u n ty  and  San F r a n c i s c o  i n c r e a s e s  a r e  
d u e  t c  " e x p l o s i v e  grower."  i n  j u r y  a w a r d s  o f  SI  m i l l i o n  o r  
more  (Cock C o u n ty -T w o  v e r d i c t s  b e t w e e n  i 9 6 0  t c  1954 
a c c o u n t i n g  f o r  4% o f  a l l  p e r s o n a l  i n j u r y  a w a r d s ;  57 v e r d i c t s  
b e t w e e n  1980 t o  1984 a c c o u n t i n g  f o r  35% o f  a w a r d s ;  San 
F r a n c i s c o -  o n l y  3 . 3  % o f  a l l  p e r s o n a l  i n j u r y  c a s e  p r o d u c e d  
SI  m i l l i o n  p l u s  a w a r d s  w h ic h  a c c o u n t e d  f o r  h a l f  o f  t h e  t o t a l  
a m o u n t s  a w a r d e d ) .

j )  From t h e  l i a b i l i t y  i n s u r e r s  p o i n t  o f  v i e w  t h e s e  
s t a t i s t i c s  c a u s e  p r o b l e m s  -  I n s u r e r s  c a n  o n l y  r e m a i n  
p r o f i t a b l e  i f  t h e y  s e t  t h e i r  p rem iu m s  t o  c o v e r  t o t a l  
e x p e c t e d  c l a i m  c o s t s ,  and  l a r g e  d o l l a r  c l a i m s  i n c r e a s e  
u n c e r t a i n t y  a b o u t  t h e  r a n g e  o f  p o s s i b l e  l o s s e s .

k)  The  g r e a t e r  f r e q u e n c y  c f  l a r g e  d o l l a r  a w a r d s  c a n  be 
p a r t l y  e x p l a i n e d  by  i n c r e a s e s  i n  n o n - e c o n o m i c  d am ages  -  p a i n  
a n d  s u f f e r i n g  -  a s  w e l l  a s  i n c r e a s e s  i n  p u n i t i v e  a w a r d s  i n  
c e r t a i n  c a s e s .  One c o m m e n t a t o r  ( G e o r g e  P r i e s t ,  s e e  p a g e  10) 
f i n d s  t h a t  n o n - e c o n o m i c  d am ages  g e n e r a l l y  a c c o u n t  f o r  30% t o  
40% o f  a l l  t o r t  dam age  a w a rd s  a n d  f o r  e v e n  h i g h e r  
p r o p o r t i o n s  o f  v e r y  l a r g e  a w a r d s .  P a t r i c i a  D anzon d ra w s  
s i m i l a r  c o n c l u s i o n s  a c c o r d i n g  t o  L i t a n / W ' i n s t o n .

1) T h e r e  a r e  g a p s  i n  e x i s t i n g  c o m p e n s a t i o n  p r o g r a m s  a n d  
d e v i c e s .  F o r  e x a m p l e ,  more t h a n  30 m i l l i o n  p e o p l e  i n  t h i s  
c o u n t r y  r e m a i n  u n i n s u r e d  f o r  m e d i c a l  p u r p o s e s  a t  a n y  g i v e n  
t i m e ,  a n d  p e r h a p s  more t h a n  20 m i l l i o n  a r e  u n i n s u r e d  
t h r o u g h o u t  a g i v e n  c a l e n d a r  y e a r .  I n  a d d i t i o n ,  many o f  t h e s e  
w i t h  i n s u r a n c e  h a v e  l i m i t e d  c o v e r a g e ,  e s p e c i a l l y  f o r  t h e  
c a t a s t r o p h i c  m e d i c a l  e x p e n s e s  o f t e n  a s s o c i a t e d  w i t h  m a j o r  
t o r t  l i t i g a t i o n .  Gaps  a l s o  e x i s t  i n  p r o g r a m s  d e s i g n e d  t c  
c o m p e n s a t e  f o r  i n c o m e  l o s s e s ,  a l t h o u g h  s u c h  c o v e r a g e  
( p r o v i d e d  t h r o u g h  p u b i s . :  an d  p r i v a t e  d i s a b i l i t y  p r o g r a m s )  
p r o b a b l y  h a s  i n c r e a s e d  o v e r  t i m e .  T h e r e  i s  l i t t l e  e v i d e n c e  
t h a t  e x p a n d e d  t o r t  l i a b i l i t y  h a s  e f f i c i e n t l y  f i l l e d  i n  t h e  
g a p s  l e f t '  by  t h e  p u b l i c  and  p r i v a t e  n e t w o r k  o f  c o m p e n s a t i o n  
p l a n s  .■ I n - ' - f a c t , i t  may be u n d e r m i n i n c  t h e  c o m p e n s a t i o n  
o b j e c t i v e  by i n d u c i n g  p r i v a t e  i n s u r e r s  t o  w i t h d r a w  c o v e r a g e  
a n d  r a i s e  p rem iu m s  a t  t h e  e x p e n s e  o f  low in c o m e  c o n s u m e r s .

m) W h i l e  t h e y  h a v e  b r o a d e n e d  t h e  a v a i l a b i l i t y  o f  
c o m p e n s a t i o n ,  m ore  l i b e r a l  l i a b i l i t y  d o c t r i n e s  an d  l a r g e r  
dam age  a w a r d s  a n d  s e t t l e m e n t s  may h a v e  o v e r d e t e r r e d ,  f o r c i n g  
s o c i a l l y  w o r t h w h i l e  p r o d u c t s ,  s e r v i c e s  a n d  a c t i v i t i e s  t o  b e  
c u r t a i l e d ,  w i t h d r a w n  f ro m  t h e  m a r k e t  o r  e l i m i n a t e d .  (A 
c l a s s i c  e x a m p le  o f  t h i s  phenomenon i s  t h e  l o s s  o f  p h y s i c i a n s  
w i l l i n g  t o  p e r f o r m  o b s t e t r i c s ,  a s  d i s c u s s e d  i n  t h i s  
memorandum u n d e r  " A v a i l a b i l i t y  o f  S e r v i c e s "  a b o v e  a n d  i n  t h e  
Danzon a r t i c l e  c o n t a i n e d  i n  c h a p t e r  4 o f  t h i s  b o o k .  S i m i l a r



e f f a c e s  a r e  o b s e r v e d  by P e r e r  H u b e r  i n  c h a p t e r  5 r e g a r d i n g  
h a z a r d o u s  w a s t e  f a c i l i t i e s . )

n) D e l i v e r i n g  c o m p e n s a t i o n  t h r o u g h  t h e  t o r t  s y s t e m  i s  v e r y  
e x p e n s i v e .  A c c o r d i n g  t o  Rand,  t h e  U n i t e d  S t a t e s  s p e n t  
b e t w e e n  S29 m i l l i o n  an d  $36 m i l l i o n  i n  1 9 8 5 .  Of t h a t  a m o u n t  
l e s s  t h a n  h a l f  t h e  t o t a l  ($14  b i l l i o n  t o  $16 b i l l i o n )  was 
p a i d  t o  p l a i n t i f f s  a s  damage a w a r d s ;  t h e  r e s t  w e n t  t o  
l a w y e r s  a n d  c o u r t  a d m i n i s t r a t o r s .  R e s e a r c h e r s  a t  Mew York 
u n i v e r s i t y ,  u s i n g  a v a r i e t y  o f  m e t h o d o l o g i e s ,  h a v e  a r r i v e d  
a t  s i m i l a r  e s t i m a t e s  f o r  a d m i n i s t r a t i v e  c o s t s .

o)  B e c a u s e  t h e s e  c o s t s  a r e  s o  h i g h ,  i n t e r e s t  h a s  g row n i n  
s u p p l e m e n t i n g  o r  r e p l a c i n g  t h e  t o r t  s y s t e m  w i t h  a l t e r n a t i v e  
means o f  c o m p e n s a t i o n  s i m i l a r  t o  t h e  w o r k e r ' s  c o m p e n s a t i o n  
s y s t e m .  M ost  s u g g e s t i o n s  w ou ld  p l a c e  some s o r t  o f  c a p  on 
t o t a l  c o m p e n s a t i o n  -  e s p e c i a l l y  f o r  p a i n  a n d  s u f f e r i n g  -  i n  
r e t u r n  f o r  a u t o m a t i c  e l i g i b i l i t y .  More a m b i t i o u s  p r o p o s a l s  
e n v i s i o n  s e p a r a t e  f u n d s ,  f i n a n c e d  by t a x e s  on  e m p l o y e e s  o r  
e m p l o y e r s  o r  b o t h ,  t o  pay  c o m p e n s a t i o n  a w a r d e d  t o  v i c t i m s  o f  
m e d i c a l  m a l p r a c t i c e  o r  e x p o s u r e  t o  t o x i c  s u b s t a n c e s . 3 u t  t h e  
l i m i t e d  e x p e r i e n c e  w i t h  a l t e r n a t i v e  c o m p e n s a t i o n  p r o g r a m s  i n  
t h e  U n i t e d  S t a t e s  h a s  n o t  b e e n  e n c o u r a g i n g .  The  f e d e r a l  
b l a c k  l u n g  p r o g r a m ,  was e s t a b l i s h e d  i n  1969 t o  p r o v i d e  
t e m p o r a r y  c o m p e n s a t i o n  f o r  an  e s t i m a t e d  1 0 0 , 0 0 0  m i n e r s  w i t h  
p n e u m o c o n i o s i s .  B u t  du e  t o  b r o a d e n e d  e l i g i b i l i t y  p r o v i s i o n s  
bv C o n g r e s s ,  5 4 2 , 0 0 0  m i n e r s ,  s p o u s e s  a n d  d e p e n d e n t s  h a v e  
r e c e i v e d  b e n e f i t s  u n d e r  t h e  p r o g r a m  by t h e  e n d  o f  1 9 8 1 .  
B e c a u s e  o f  t h i s  e x p e r i e n c e ,  f u t u r e  p r o p o s a l s  t o  e s t a b l i s h  
c o m p e n s a t i o n  p r o g r a m s  a r e  u n l i k e l y  t o  b e  g i v e n  s e r i o u s  
c o n s i d e r a t i o n  by C o n g r e s s  o r  s t a t e  l e g i s l a t u r e s  u n l e s s  t h e y  
a r e  a c c o m p a n i e d  by c o n v i n c i n g  d e m o n s t r a t i o n s  t h a t  t h e i r  
c o s t s  c a n  be  c o n t a i n e d .  The New Z e a l a n d  e x p e r i e n c e ,  w h ic h  
d o e s  n o t  c o v e r  d i s e a s e  o r  s i c k n e s s ,  h a s  n o t  b e e n  e v a l u a t e d  
c o m p r e h e n s i v e l y ;  a n d  i s  o f  p r o b a b l e  l i m i t e d  v a l u e  i n  t h e  
U n i t e d  S t a t e s  w h ic h  i s  l a r g e r  a n d  h a s  a  m ore  h e t e r o g e n e o u s  
p o p u l a t i o n .  I n  s h o r t ,  we s i m p l y  do n o t  know w h e t h e r  s o c i e t y  
w o u ld  be  b e t t e r  o f f  i f  t h e  p r o c e s s  o f  i d e n t i f y i n g -  r i s k s  a n d  
h a z a r d s  w e r e  f u r t h e r  c e n t r a l i z e d  by r e p l a c i n g  t h e  t o r t  
s y s t e m  w i t h  more  i n t e n s i v e  r e g u l a t i o n .

p)  N e v e r t h e l e s s ,  t h e  m o s t  e f f e c t i v e  way o f  a v o i d i n g  much o f  
t h e  t r a n s a c t i o n  c o s t  w o u ld  b e  t o  p r o v i d e  ways  o f  
c o m p e n s a t i n g  i n j u r e d  p a r t i e s  t h a t  do n o t  r e q u i r e  t h e  h i g h  
f a c t - f i n d i n g  e x p e n s e s  c h a r a c t e r i s t i c  o f  t o r t  l i t i g a t i o n .
T h i s  s u g g e s t s  a t r a d e o f f :  r e l a x e d  s t a n d a r d s  f o r  e l i g i b i l i t y  
b u t  l i m i t s  on  c o m p e n s a t i o n ,  e s p e c i a l l y  f o r  n o n - e c o n o m i c  
d a m a g e s .  The P r o d u c t  L i a b i l i t y  R e fo rm  A c t  o f .  1986 ( S .  2760)  
o f f e r s  t h e  t r a d e o f f  w i t h i n  t h e  t o r t  s y s t e m  i t s e l f  by g i v i n g  
p l a i n t i f f s  i n c e n t i v e s  t o  a c c e p t  m a n u f a c t u r e r s  s e t t l e m e n t  
o f f e r s  t h a t  l i m i t e d  n o n - e c o n o m i c  d a m a g e s  c o m p o n e n t s .  T h i s  
a p p r o a c h  c o u l d  b e  g e n e r a l i z e d  t o  a l l  t y p e s  o f  t o r t  c a s e s ;  
a l t h o u g h  i t  i s  n o t  c l e a r  w h e t h e r  an  e x p e d i t e d  s e t t l e m e n t  
p r o c e s s  w o u ld  r e s u l t  i n  n e t  s a v i n g s .

P ace  —



q)  S t i r f e r  r e g u l a t i o n  c f  l i a b i l i t y  i n s u r a n c e  r a t e s  o r  
p o l i c i e s  w i l l  n o t  s o l v e  t h e  l i a b i l i t y  c r i s i s  and  c o n c e i v a b l y  
c o u l d  be  c o u n t e r p r o d u c t i v e . T i g h t e r  r e g u l a t i o n s  by some 
s t a t e s  w i l l  o n l y  i n d u c e  some c a r r i e r s  i n  t h o s e  s t a t e s  t o  
r e d u c e  c o v e r a g e  t h e y  o f f e r  o r  e v e n  w i t h d r a w  e n t i r e l y .  The 
o n l y  way i n  w h ic h  r e g u l a t i o n  o f  t h e  p r o p e r r y - c a s u a i t y  
i n d u s t r y  m i g h t  be s i g n i f i c a n t l y  im p ro v e d  i s  t o  s t r e n g t h e n  
s o l v e n c y  r e g u l a t i o n  by s t a t e  i n s u r a n c e  a g e n c i e s .  At  t h e  
F e d e r a l  l e v e l ,  i t  i s  u n c l e a r  w h e t h e r  r e p e a l  o f  t h e  M c C a r ra n -  
F e r g u s o n  A c t  w ou ld  h a v e  a s i g n i f i c a n t  i m p a c t  on i n s u r e r s .

r )  V i r t u a l l y  a l l  t o r t  r e f o r m  m e a s u r e s  w o u ld  r e d u c e
c o m p e n s a t i o n  a v a i l a b l e  t h r o u g h  t h e  s y s t e m .  I n  f a c t ,  t h e r e  i s
e v i d e n c e ,  a t  l e a s t  f o r  m e d i c a l  m a l p r a c t i c e  c a s e s ,  t h a t  t o r t
r e f o r m s  h a v e  a l r e a d y  r e d u c e d  t h e  f r e q u e n c y  o f  c l a i m s  and  t h e
g r o w t h  r a t e  o f  i n s u r a n c e  prem ium s (h e  c i t e s  t h e  1937 u p d a t e
o f  t h e  T o r t  P o l i c y  W ork ing  Group u n d e r  t h e  Reagen
A d m i n i s t r a t i o n  c o n t a i n e d  i n  y o u r  f i r s t  p a c k e t ) . 3 u t
d e t e r r i n g  i n j u r y  i s  a l s o  an  o b j e c t i v e  o f  t o r t  l a w ,  and
r e d u c i n g  c o m p e n s a t i o n  c o u l d  w eaken  d e t e r r e n c e .  The p r o b le m
f a c i n g  p o l i c y m a k e r s  i s  t h a t  r e l a t i v e l y  l i t t i e  e m p i r i c a l
i n f o r m a t i o n  i s  a v a i l a b l e  t o  i n d i c a t e  how t o r t  c o m p e n s a t i o n
c o u l d  b e  m o d i f i e d  w i t h o u t  c o m p r o m i s i n g  d e t e r r e n c e .

* ^
s )  J u d g e s  s h o u l d  e n c o u r a g e  j u r i e s  t o  e v a l u a t e  t h e  c o s t s  and  
b e n e f i t s  o f  t h e  b e h a v i o r  o f  b o t h  p l a i n t i f f s  and  d e f e n d a n t s  
i n  t o r t  c a s e s  i n  d e c i d i n g  w h i c h  p a r t i e s  s h o u l d  b e a r  t h e  l e s s  
f ro m  t h e  a c c i d e n t  a t  i s s u e .

t )  The s e a r c h  f o r  c o s t  e f f e c t i v e  r e f o r m s  s h o u l d  f o c u s  on 
m o d i f i c a t i o n s  o f  t h e  t o r t  s y s t e m  t o  r e d u c e  u n c e r t a i n t y  and 
e l i m i n a t e  i n a p p r o p r i a t e  l e v e l s  o f  c o m p e n s a t i o n  w h i l e  ~ 
r e t a i n i n g  a f a u l t - b a s e d  r u l e  o f  l i a b i l i t y  ( w h ic h  w h i l e  
c o s t l y  and  i n e f f i c i e n t  i s  p r o b a b l y  l e s s  e x p e n s i v e  t h a n  no­
f a u l t  s y s t e m s ) .  A c c o r d i n g l y ,  t h e r e  i s  a s t r o n g  c a s e  f o r  
l i m i t i n g  n o n - e c o n o m i c  dam ages  i n  t o r t  c a s e s  ( a s  w e l l  a s  f o r  
more  r e s t r i c t i v e  s t a t u t e s  o f  l i m i t a t i o n ,  p e r i o d i c  p a y m e n t  c f  
f u t u r e  d am ag es  an d  r e v i s e d  c o l l a t e r a l  s o u r c e  m ec h a n ism s  t h a t  
g i v e  p r i v a t e  a n d  p u b l i c  i n s u r e r s  r i g h t s  o f  s u b r o g a t i o n  
a g a i n s t  t h e  t o r t  a w a r d ,  a c c o r d i n g  t o  Dan2 on)  b u t  o n l y  i n  a 
way t h a t  t a k e s  i n t o  a c c o u n t  t h e  a g e  o f  t h e  i n j u r e d  p a r t y  and  
t h e  s e v e r i t y  o f  t h e  i n j u r y .  By r e d u c i n g - n o n - d i v e r s i f i a b l e  
r i s k ,  s u c h  c h a n g e s  w o u ld  a l s o  r e d u c e  t h e  v o l a t i l i t y  o f  
i n s u r a n c e  p r e m i u m s .

u) F i n a l l y ,  w h i l e  some may be d i s a p p o i n t e d  by t h e  f a i l u r e  o f  
C o n g r e s s  t o  e n a c t  c o m p r e h e n s i v e  t o r t  r e f o r m  l e g i s l a t i o n ,  t h e  
e x p e r i m e n t s  now b e i n g  c o n d u c t e d  by t h e  s t a t e s  may p r o v e  more 
u s e f u l  i n  t h e  l o n g  r u n .  G iv e n  t h e  u n c e r t a i n t i e s  a b o u t  
e c o n o m ic  e f f e c t s  o f  d i f f e r e n t  l e g a l  r u l e s ,  we may one  d ay  be 
g r a t e f u l  t h a t  r e f o r m  p r o c e e d e d  i n  t h e  r e l a t i v e l y  
u n c o o r d i n a t e d  f a s h i o n  t h a t  i t  h a s  i n  r e c e n t  y e a r s .  Today  we 
s i m p l y  know t o o  l i t t l e  t o  be c o n f i d e n t  t h a t  an y  m a j o r
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An analysis of frivolous civil liability lawsuits 
and claims against hospitals and physicians in Alaska 

from 1977 through 1989*

|

^Information for this report is based on a March, 1992 report by the Legislative Research 
Agency and presented to Representative Mark Boyer per his research request # 91.222.

“State Approaches to Medical Malpractice.”



C ivil justice in Alaska has generally been developed by the courts on a case-by-case 
basis. This has resulted in an chaotic system o f rules that are often ambiguous and 
contradictory. The result is high malpractice and liability insurance premiums, law­

suits filed decades after construction or delivery of services, and exorbitantly high costs o f  
litigation to the parties involved and to the taxpayers who pay for our civil justice system.

As the information in these pages shows, a high percentage o f the claims and lawsuits filed 
against Medical Indemnity Corporation o f Alaska (MICA, a primary medical malpractice 
insurer created by the Alaska Legislature) and Medical Indemnity Exchange o f California 
(MIEC) are settled without payment. This suggests that many claims are frivolous, weak or 
unfounded. And yet the cost of litigating this avalanche o f poorly-supported liability claims 
takes its toll on the parties involved as well as our civil justice system.

During the period 1977 - 1989, the average cost to defend a MICA lawsuit that resulted in 
payment equalled 19 percent o f the amount eventually paid. Meanwhile, 57 percent o f the 
MICA lawsuits settled without any payment. And 61 percent o f the MICA claims that never 
reached a lawsuit settled without payment. During the period 1980 - 1989, some 88 percent 
of the closed MIEC claims settled without payment.

Alaskans for Liability Reform support amending the Alaska Rules of Civil Procedure and the 
Alaska Civil Liabilities Act to ensure all parties in a law suit are treated fairly, suits are 
brought and concluded within a reasonable time period, and awards made by the courts are 
reasonable and fair.

1977 -1989, the cost of defending a MICA lawsuit averaged 
19% of the amount of the settlement paid

a ve ra g e  co s t o l d e le n so  a s  % ot a ve rag e  se ttlem en t paid 

a ve rago  se ttlem en t paid



OVERVIEW

From 1977 -1989, of the 119 MICA claims 
61% settled without paymentFrom 1977 -1989, of the 174 MICA lawsuits 

57% settled without payment

| J  claims settled with paymentlawsuits settled with payment

lawsuits settled without payment claims settled without payment

From 1980 -1989, of the 181 closed MIEC claims, 88% settled without payment

[ [ claims settled with payment

claims settled without payment



Average cost of defense compared to settlement payment
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MICALAWSUITS

Average cost of defense in cases with payment vs cost of defense 
in cases without payment
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SUMMARY, MIEC CLAIMS1980-89

Average cost of MIEC defense compared to settlement payment
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Average cost of defense in MIEC cases with payment vs cost of 
defense in cases without payment
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1977 / :;V. . v *
MMICA LAWSUITS & CLAIMS

Total number of MICA lawsuits: 8
Number (and percentage) settled without payment: 4 (50%) 
Number (and percentage) settled with payment: 4 (50%)
Average settlement: $106,250
Average cost of defense in cases resulting in no payment: $21,880 
Average cost of defense in cases resulting in payment: $6,053

Total number of MICA claims: 5
Number (and percentage) settled without payment: 4 (80%) 
Number (and percentage) settled with payment: 1 (20%)
Average settlement: $7,500
Average cost of defense in cases resulting in nc payment: $12,222 
Average cost of defense in cases resulting in payment: $1,240

50% of all 1977 MICA lawsuits settled without payment

law su its settled with payment law su its settled without payment

80% of all 1977 MICA claims settled without payment
cla im s settled with payment

cla im s settled withoul payment
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V/k I MICA LAWSUITS & CLAIMS
Total number of MICA lawsuits: 8

Number (and percentage) settled without payment: 6 (75%) 
Number (and percentage) settled with payment: 2 (25%)
Average settlement: $32,500Average cost of defense in cases resulting in no payment: $15,470 
Average cost of defense in cases resulting in payment: $12,148

Total number of MICA claims: 3
Number (and percentage) settled without payment: 2 (66%) 
Number (and percentage) settled with payment: 1 (33%)
Average settlement: $35,426
Average cost of defense in cases resulting in no payment: $190 
Average cost of defense in cases resulting in payment: $0

75% of all 1978 MICA lawsuits settled without payment
la w su it s  se t t le d  w ith  paym en t

law su its  s e t t le d  w ithou t p a ym en t

66% of all 1978 MICA claimo settled without payment
c la im s  se t t le d  w ith  p aym en t

c la im s s e t t le d  "■ thout p aym en t

Cost of defending su its & claims as compared to settlements
1978 MICA lawsuits
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1979 - . . , '• : •; ".V
V - MICA LAWSUITS & CLAIMS

Total number of MICA lawsuits: 6
Number (and percentage) settled without payment: 4 (66%) 
Number (and percentage) settled with payment: 2 (33%)
Average settlement: $23,500
Average cost of defense in cases resulting in no payment: $5,850 
Average cost of defense in cases resulting in payment: $14,294

Total number of MICA claims: 2
Number (and percentage) settled without payment: 2 (100%) 
Number (and percentage) settled with payment: 0 (0%)
Average settlement: $0
Average cost of defense in cases resulting in no payment: $545 
Average cost of defense in cases resulting in payment: $0

66%  of all 1979 MICA lawsuits settled without payment
lawsuits settled with payment

lawsuits settled without payment

100%  of all 1979 MICA claims settled without payment

claims settled without payment
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