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CS FOR SENATE BILL NO . 251( )

IN THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR JACKO

A BILL  

FOR AN AC T ENTITLED  

"An Act relating to the com m ercial fishing revolving loan fund and the fisheries  

enhancem ent revo ltin g  loan fund."

BE IT  EN A C TED  BY TH E LEG ISL A T U R E O F TH E STATE O F ALASK A:

* Section  1. AS 16.10.310(a) is amended to read:

(a) The department may

(1) make loans to

(A) individual comm ercial fishermen who have been state 

residents for a continuous period o f  two years immediately preceding the date 

o f  application for a loan under AS 16.10.300 - 16.10.370 and have had a 

crewmember or commercial fishing license under AS 16.05.480 or a permit 

under AS 16.43 for the year immediately preceding the date o f  application and 

any other two o f  the past five years, and who actively participated in the 

fishery during those periods,

(i) for the purchase o f  entry permits!
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(ii) to upgrade existing vessels and gear for the  

purpose o f im proving the quality o f  A laska seafood  products: or

(iii) to satisfy  past due federal tax ob ligations that 

m av resu lt in the execution upon and involuntary transfer o f  the 

ind ividual com m ercial fisherm en’s enu v perm its;

(B) an individual for the repair, restoration, or upgrading o f  

existing vessels and gear, for the purchase o f  entry permits and gear, [AND] 

for the construction and purchase o f  vessels, or to satisfy  past due federal tax

W O R K  D R A F T  W O R K  D R A F T

ob ligations that m av result in the execution upon and involu ntary  transfer

o f  the in d iv id u a l^  entry perm its, if  the individual has been a state resident 

for a continuous' period o f  two years'im m ediately preceding the date o f  

•••= ap*lt«etion for a-loan -under-AS 16v 10:300— 1-6.-10:370, and either

(i) because o f  lack o f  training or lack o f  em ploym ent 

opportunities in the area o f  residence^ does not have occupational 

opportunities available other than commercial fishing; or

(ii) is econom ically dependent on com m ercial fishing for 

a livelihood and for whom commercial fishing has been a traditional

way o f  life in Alaska;
"JBfr *

(2) designate agents and delegate its powers to them as necessary;

(3) adopt regulations necessary to carry out the provisions o f  

AS 16.10.300 - 16.10.370, including regulations to establish reasonable fees for 

services provided;

(4) establish amortization plans for repayment o f  loans, which may 

include extensions for poor fishing seasons or for adverse market conditions for 

Alaskan products;

(5) enter into agreements with private lending institutions, other state 

agencies, or agencies o f  the federal government, to carry out the purposes o f  

AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organizations to create 

an outreach program to make loans under AS 16.10.300 - 16.10.370 in rural areas o f  

the state;

CSSB 251( )
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(7) allow an assumption of a loan if

(A) the applicant has been a state resident for a continuous 

period o f two years immediately preceding the date o f  the request for an 

assumption; and

(B) approval o f  the assumption would be consistent with the 

purposes o f  AS 16.10.300; an applicant for a loan assumption may not be 

disqualified because the applicant does not meet the loan eligibility  

requirements o f  (1) o f  this subsection;

(8) prequalify loan applicants for a limited entry permit loan and charge 

a fee not to exceed $200 for preqr tlification;

(9) charge and collect the fees established under this subsection;

(10) refinance a debt obligation incurred by a borrower or borrowers 

under this section if  the borrower or borrowers otherwise qualify for a loan under 

AS 16.10.300 - 16.10.370; the department shall collect a refinancing loan origination 

charge o f one-half percent o f  the amount o f  the debt obligation that has been 

refinanced when the first refinancing payment is duej.

(11) refinance debt obligations, not to exceed $300,000, incurred  bv 

a borrow er or borrow ers for the purchase o f  a com m ercial fishing vessel o r  gear 

if  the borrow er or borrow ers otherw ise qualify  for a loan under AS 16.10.300 - 

16.10.370; the departm ent m ay collect a refinancing loan origination charge as 

provided bv regu lation .

* Sec. 2. AS 16.10.320(d) is amended to read:

(d) The total o f balances outstanding on loans made to a borrower under 

AS 16.10.310(a)(1)(A ) may not exceed $300,000. The total o f  balances outstanding 

on loans made to a borrower under AS 16.10.310(a)(1)(B) may not exceed $100,000. 

T h e total o f  balances outstanding on all loans, including debt refinancing under  

AS 16.10.310(a), m ade to a borrow er under AS 16.10.300 - 16.10.370 m av not 

exceed  $300,000.

* Sec. 3. AS 16.10.340 is amended by adding a new subsection to read;

(c) M oney in the fund that the com m issioner determines to be excess to that 

needed to ca n y  out the purpose o f  AS 16.10.300 - 16.10.370 may be used to carry out

-3-
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the purpose o f  AS 16.10.500 - 16.10.560.

* Sec. 4. AS 16.10.505(a) is amended to read:

(a) There is created within the Department o f  Commerce and Econom ic 

D evelopm ent a revolving fund to be known as the Fisheries enhancement revolving  

loan fund. Except as provided in (b) and (c) o f  this section, the fund shall be used to 

carry out the purposes o f  AS 16.10.500 - 16.10.560 and for no other purpose. A ll 

principal and interest payments, and money chargeable to principal or interest that is 

collected  through liquidation by foreclosure or other process on loans made under 

AS 16.10.500 - 16.10.560, shall be paid into the fisheries enhancement revolving loan 

fund.

* Sec. 5. AS 16.10.505 is amended by adding a new subsection to read:

(c) M oney in the fund that the com m issioner determines to be excess to that 

needed to carry out the purpose o f  AS 16.10.500 - 16.10.560 may be used to carry out 

the purpose o f  AS 16.10.300 - 16.10.37C.
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IN THE LEGISLATURE OF THE STATE OF ALASK A  

EIGHTEENTH LEGISLATURE - SECOND SESSION
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Offered:
Referred:

Sponsor(s): SENATOR JACKO

A BILL  

FO R AN ACT ENTITLED  

"An Act relating to the com m ercial fishing revolving loan fund and the fisheries 

enhancem ent revolving loan fund."

BE IT EN A C TED  BY T H E  LE G ISL A T U R E  OF TH E ST A T E  O F ALASK A:

* Section  1. AS 16.10.310(a) is amended to read:

(a) The department may

(1) make loans to

(A) individual commercial fishermen who have been state 

residents for a continuous period o f two years imm ediately preceding the date 

o f application for a loan under AS 16.10.300 - 16.10.370 and have had a 

crewmem ber or commercial fishing license under AS 16.05.480 or a permit 

under AS 16.43 for the year immediately preceding the date o f  application and 

any other two o f  the past five years, and who actively participated in the 

fishery during those periods,

(i) for the purchase o f entry permits.:

-1- CSSB 25KL&C)
i'lnw T u x c  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D  1



WORK DRAFT WORK DRAFT WORK DRAFT

(ii) to upgrade existing vessels and gear for the  

purpose o f im proving the quality o f  A laska seafood  products: or

(iii) to satisfy  past due federal tax obligations that 

m av result in the execution upon and involuntary transfer o f  the 

individual com m ercial fisherm en’s entry perm its, to the extent

allow ed uafttr (d) o f this section

(B) an individual for the repair, restoration, or upgrading o f  

existing vessels and gear, for the purchase o f  entry permits and gear, [AND ] 

for the construction and purchase o f vessels, or. to the extent allow ed under  

(d) o f this section, to satisfy past due federal tax obligations that m av  

result in the execution upon and involuntary transfer o f the in d iv id u al’s 

entry perm its, if  the individual has been a state resident for a continuous 

period o f two years immediately preceding the date o f applicauon for a loan 

under AS 16.10.300 - 16.10.370, and either

(i) because o f lack o f  training or lack o f  em ploym ent 

opportunities in the area o f residence, does not have occupational 

opportunities available other than comm ercial Fishing; or

(ii) is econom ically dependent on comm ercial fishing for 

a livelihood and for whom comm ercial fishing has been a traditional 

way o f life in Alaska;

(2) designate agents and delegate its powers to them as necessary;

(3) adopt regulations necessary to carry out the provisions o f  

AS 16.10.300 - 16.10.370, including regulations to establish reasonable fees for 

services provided;

(4) establish amortization plans for repayment o f  loans, which may 

include extensions for poor fishing seasons or for adverse market conditions for 

Alaskan products;

(5) enter into agreements with private lending institutions, other state 

agencies, or agencies o f  the federal government, to carry out the purposes o f  

AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organizations to create

C S S B  2 5 1 ( L & C )
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an outreach program to make loans under AS 16.10.300 - 16.10.370 in rural areas o f  

the state;

(7) allow  an assumption o f  a loan if

(A) the applicant has been a state resident for a continuous 

period o f two years immediately preceding the date o f the request for an 

assumption; and

(B) approval o f the assumption would be consistent with the 

purposes o f  AS 16.10.300; an applicant for a loan assumption may not be 

disqualified because the applicant does not meet the loan eligibility  

requirements o f (1) o f this subsection;

(8) prequalify loan applicants for a limited entry permit loan and charge 

a fee not to exceed $200 for prequalification;

(9) charge and collect the fees established under this subsection;

(10) refinance a debt obligation incurred by a borrower or borrowers 

under this section if  the borrower or borrowers otherwise qualify for a loan under 

AS 16.10.300 - 16.10.370; the department shall collect a refinancing loan origination 

charge o f one-half percent o f  the amount o f  the debt obligation that has been 

refinanced when the first refinancing payment is duej.

(11) refinance debt obligations, not to exceed S300.000. incurred bv  

a borrow er or borrow ers for the purchase o f  a com m ercial fishing vessel or near 

if  the borrow er or borrow ers otherw ise qualify for a loan under AS 16.10.300 - 

16.10.370: the departm ent m av collect a refinancing loan origination charge as 

provided bv regu lation .

* Sec. 2. AS 16.10.310 is amended by adding a new subsection to read:

(d) The department may not make a loan to an individual under (a)(1) o f this 

section to satisfy past due federal tax obligations unless the individual has filed past 

and current federal tax returns with the federal government and has executed an 

agreement with the federal government for repayment o f past due federal tax 

obligations. An individual may receive only one loan under (a)(1) of this section to 

satisfy past due federal tax obligations during the individual’s lifetime. A loan made 

under (a)(1) o f this section to satisfy past due federal tax obligations may not exceed

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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$30,000.

* Sec, 3. AS 16.10.320(d) is amended to read:

(d) The total o f balances outstanding on loans made to a borrower under

AS 16.10.310(a)(1)(A ) may not exceed $300,000. The total o f  balances outstanding

on loans made to a borrower under AS 16.10.310(a)(1)(B) may not exceed  $100,000. 

T h e total o f balances outstanding on all loans, including debt refinancing und er  

AS 16.10.310(a). m ade to a borrow er under AS 16.10.300 - 16.10.370 m av not 

exceed $300.000,

* Sec. 4. AS 16.10.340 is amended by adding a new subsection to read:

(c) If the com m issioner determines that the fund contains m oney that is excess

to that needed to carry out the purpose of AS 16.10.300 - 16.10.370, then the

com m issioner may use one-half o f the money to carry out the purpose o f  AS 16.10.500  

- 16.10.560.

* Sec. 5. AS 16.10.505(a) is amended to read:

(a) There is created within the Department o f Commerce and Econom ic 

Developm ent a revolving fund to be known as the fisheries enhancem ent revolving  

loan fund. Except as provided in (b) and (c) o f this section, the fund shall be used to 

carry out the purposes o f AS 16.10.500 - 16.10.560 and for no other purpose. A ll 

principal and interest payments, and money chargeable to principal or interest that is 

collected through liquidation by foreclosure or other process on loans made under 

AS 16.10.500 - 16.10.560, shall be paid into the fisheries enhancement revolving loan 

fund.

* Sec. 6. AS 16.10.505 is amended by adding a new subsection to read:

(c) M oney in the fund that die commissioner determines to be excess to that 

needed to carry out the purpose o f  AS 16.10.500 - 16.10.560 may be used to can y  out 

the purpose o f AS 16.10.300 - 16.10.370.

* Sec. 7. AS 16.10.520 is amended by adding a new subsection to read:

(f) The com m issioner may not make a loan under AS 16.10.500 - 16.10.550

L- from funds available under AS 16.10.340(c), unless the com m issioner determines, in 

consultation with the appropriate regional planning team established under 

AS 16.10.375, that the hatchery or other enhancement or rehabilitation activity for

C S S B  2 5 K L & C )  - 4 -
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which the loan is requested will provide a significant contribution to com m on property 

fisheries, be operated in a manner beneficial to the public interest, and be managed in 

a financially viable manner that is reasonably expected to result in repayment o f  the

loan.

-5- CSSB 251(L&C)
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OFFERED IN THE SENATE  

TO: CSSB 251 (FIN)

Page 6, lines 5 - 3 1 :

D elete all material.

Renumber the follow ing bill sections accordingly.

Page 7, line 2:

D elete "Sections 2 and 9"

Insen "Sections 2 and 5"

Page 7, line 4:

D elete "secs. 2 and 9"

Insen "secs. 2 and 5"

B Y  SENATO R AD AM S
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A M E N D M E N T

OFFERED IN THE SENATE B Y  SENATO R ADAM S

TO: CSSB 251 (FIN)

Page 6, lines 8 - 9:

D elete all material.

Insen  "commissioner shall transfer the excess money to the general fund."

Page 6, lines 2 1 - 2 2 :

D elete "may be used to cany  out the piupose o f AS 16.10.300 - 16.10.370"  

Insert "shall be transferred to the general fund"

Page 6, lines 2 3 - 3 1 :

D elete  all material.

Renumber the fo llow ing bill sections accordingly.

Page 7, line 2:

D elete  "Sections 2 and 9"

Insert "Sections 2 and 8"

Page 7, line 4:

D elete  "secs. 2 and 9"

Insen  "secs. 2  and 8"
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE A F FA IR S A G E N C Y  
ST A TE OF ALASK A

('»)'/) 46S-JS67 or 465-2450 
FAX (907) -164.2029 
Mm! Slop SU)\

iS O  Sew ard Street, Suite 400
Jtm eau, A ltiskn  99801-2105

iV[ E M Q  R A N  D U M January 18, 1994

SUBJECT: Sectional Sum m ary o f SB 254

TO: Senator D rue Pearce

FROM :
y j/U

M ichael F. Ford
Legislative Counsel

Y ou  have requested  a sectional sum mary o f  the ai ove-d escrib ed  bill.

A s a prelim inary m atter, note that a sectional sum m ary o f  a bill should not be 
considered  an authoritative interpretation o f  the bili and the bill itself is the best 
statem ent o f  its conten ts, if  you would like an interpretation o f  the bili as it may 
apply to a particular set o f  circum stances, p lease advise.

Section 1. F indings and Purpose.

S ection 2. Lim its the tim e within which a person  may bring an action for personal 
injury, death or property dam age to six years from  the date a product a lleged  to have  
caused the injury, death, or property dam age w as purchased, o f  substantial 
com pletion  o f  certain construction, or the date o f  the last act a lleged  to have caused  
the injury, death, or dam age. Provides an excep tion  for certain civil actions.

Section 3. Lim its the rime within which a person can bring an action  for professional 
negligence against a health care provider to two years, unless the person is less than 
six on die date  o f  injury, in which case the person  has until their eighth birthday. 
Provides for certain exceptions to the tim e limit.

Section 4. C onform ing am en dm ent for section  4.

Section 5. Lim its the tim e within which a person  can bring an action for personal 
injury, death or property dam age to two years a fter  accrual o f  the action. E lim inates  
the exceptions contained  in A S 09.10.140(a) to the tim e limit for bringing a personal 
injury action.



Senator Drue Pearce
January 18. 1994
Page 2

Section 6. A dds wrongful death as a type o f  action subject to the limit contained in 
A S 09.17.010. A dds loss o f  consortium  as a type o f dam age that may be recovered.

Section 7. Im poses a cap o f  $500,000 on all claim s arising out o f  a single injury or 
death, as o p p osed  to each  claim  based on a separate incident or injury.

Section 8. R equ ires that a person must show clear and convincing evidence o f m alice  
and conscious acts show ing deliberate disregard o f  another person by the person from  
w hom  the punitive dam ages are sought, in order to receive punitive dam ages.

Section  9. Lim its the am ount awarded as punitive dam ages to not m ore than three 
tim es the am ount o f  com p en satory .dam ages or $200,000, w hichever is greater.

Section  10. Prohibits a person  from recovering dam ages if the person suffers the 
dam ages w hile com m it ing a felony, and the action substantially contributed to the 
injury or death.

Section  11. R equ ires that a verdict be item ized w hen dam ages are awarded for either  
personal injury and death. R equires reduction o f  an am ount awarded for past or 
future gross earnings by the am ount o f  federal and state incom e tax that would be 
paid.

S ection 12. A llow s any party to require future dam ages be paid by periodic paym ent 
instead o f as a lum p-sum . R equires that a judgm ent am ount paid to an attorney  
under a contingent fee  agreem en t be reduced to present value and paid as a lump 
sum.

Section 13. R equ ires that a judgm ent ordering paym ent o f  future dam ages by periodic  
paym ent, include increases in future paym ents for anticipated  inflation.

Section  14. Provides that a claim ant may only recover dam ages that exceed  am ounts 
received  from  collateral sources, with certain exceptions. A llow s the claim ant and a 
person defen d in g a claim  to introduce certain evidence, regarding collateral sources. 
R equires that ev id en ce  o f  a collateral source is only adm issible after the fact finder 
has rendered an award, with certain exceptions. Prohibits a person  who provides a 
collateral benefit from  bringing an action based on the provision o f the benefit.

Section  15. C onform ing am en dm ent for section 17.

Section  16. C onform ing am en dm ent for section 17.

Section  17. A llow s a person  to release another person from civil liability. Provides 
for reduction o f  the claim  against others by the am ount o f  the release. This section  
corrects a problem  created  ay the tort reform initiative enacted  in 1987.



Senator Drue Pearce
January IS, 1994
Page i

Section IS. C hanges the penalty im posed under A S 09.30 .065  to actual costs and  
att trney fees.

Section 19. T ies the rate o f  interest on judgm ents to an am ount three percen t above
the federal reserve rate in effect on January 2 o f  the year in which the judgm en t is
entered .

Section 20. Prohibits the award o f prejudgm ent interest on future dam ages or 
punitive dam ages.

Section 21. C onform ing am endm ent for ■.̂ ction 26.

Section 22. C onform ing am endm ent for section 23.

Section 23. Limits the am ount awarded in pecuniary dam ages for wrongful death to
S 10,000 if the d eceased  is not survived by a spouse, child, or d ependent.

Section 24. Prohibit the award o f  attorney fees  in a civil action  for personal injury, 
death, or property dam age.

Section  25. Lim its the civil liability o f a hospital for an act or om ission o f  a health  
care provider who is not an em p loyee  o f the hospital.

Section 26. R epealers.

Section 27. Court rule change section.

Section  28. Court rule change section.

Section 29. Court rule change section.

Section  30. Court rule change section.

Section  31. Severability clause.

Section 32. A pplicability section .

Section  33 . E ffective date.

M FFtpl 
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The? Honorable Tim Kelly 
Chai rmun
Senate Labor and Commerce Committee 
Alaska State House 
Pouch V
Juneau, Alaska 99311 

RE; SB 254 Tort Re-form 

Dear Senator Kelly:

The NFIB/Alaska, National Federation of Independent Business of 
Alaska, membershi p is comprised of 4,400 small and independent 
business owners. On behalf of our members I want to offer our 
support for SB 254.

During the year, the field staff of NFIB/A1aska visits literally 
thousand of small business owners .iff the state* One recurring 
theme our staff continues to hear is concern with the cost of 
insurance,

I recently received a letter f r o m one 
in which he said in part:

of our Anchorage field staff

"Come walk with me for a day and listen to the disgust 
of members across this state who are mortified about 
the amount of insurance premiums they pay for workers-’ 
comp, liability, malpractice, etc*, and they are 
dumbfounded to understand why because they have —  in 
most cases —  NEVER had a claim!"

In response to our 1991 and 1994 poll of members on liability 
insurance the members that wrote comments about Liability 
Insurance, expressed a sense of frustration. Although they had no 
claims or a few minor ciaims, their cost had increased. Several 
members commented they no longer carried liability insurance due tc 
the cost. Anything, you can do to help stabilise their cost, I am 
sure would be greatly appreciated. We would urge you to move HB 
292 on to the next committee of referral.

Enclosed is a copy of the results of our 1994 poll of our members 
on six of the bill’s key reforms. I hope this information 
regarding the? thoughts of small business owners on liability

3d



Page; : 
SB 254

insurance will be useful to you. If you have any questions 
regarding this information, please do not hesitate ho contact hk

I look forward to working with you on this and other issues of 
importance to the small business members of NFIB/Alaska.

S i  n c e r e l  y  ,

Resa Jsrrel 
NFTB/A1aska 
State Director

r .n c  osure



The 1994 survey of IMF I B/Al aska members found overwhelming support 
among the small business community -for all six of the key reforms 
contained in SB 254:

& 76 percent approved barring damage suits by people who 
received their injuries in the course of committing a 
cri me;

•* 39 percent approved limiting the filing deadline for 
lawsuits arising from construction accidents or product 
liability claims to six years from the time of injury;

* 84 percent approved telling juries of awards already 
collected by a claimant for the same incident and 
deducting that amount from any subsequent judgement;

S 83 percent approvt?d capping punitive damage awards at 
$200,000 or three times the amount of actual loss, 
whichever is greater;

* 7? percent approved baring injury claimants from naming 
only "deep pocket" defendants; and,

X 78 percent approved limiting the economic loss awards 
in fatal accidents to $50,000 if the deceased has no
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130 Seward Street, Suite 218
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MEMORANDUM
March 11, 1993

TO: Senator Tim Kelly

ysf
FROM: Patricia Young'1 

Legislative Ana
T

RE: Status o f Tort Reform  in A laska
Research Request 93.177

You asked for background information on the issue o f  tort reform nationwide. You also 
requested an overview o f  reform measures in Alaska, and wished to know the current status 
o f  ton reform in tine state.

In this country, the civil justice, or ton, system  has becom e closely bound with the doctrine 
expressed by Supreme Court Justice Oliver W endell Holmes that for every wrong there is 
a remedy. This idca-that persons who are injured or suffer damages as a resuit o f  
negligence on the pan o f  others have the right to be compensated, or made whole-,becam e  
a major issue in tliis country during the 1970s and again in the 1980s when liability 
insurance became significantly more costly. During those periods, many states passed 
measures affecting one or more aspects o f  'he tort system  in efforts to limit liability for 
injury or damage and thereby to increase the availability and to decrease the cost o f  liability 
insurance.

Civil justice reform is one response to what has been termed the liability insurance "crisis." 
Other legislative approaches include ins irance regulation and risk management.

Civil justice reform, expressed by limits to liability, is generally opposed by trial lawyers and 
consumer and victim advocate organizations but championed by business, insurance, and 
medical interest groups. Historically, citizens could not sue the crown (or in this country, 
the government), but as sovereign immunity has diminished, governments have shown  
increasing interest in such limits as w ell. During 19S6, at least 10,000 bills were introduced 
and 44 states enacted legislation either general in nature or targeting specific areas such as 
medical malpractice or product liability. In 1987 more than 13,000 bills were introduced, 
with the focus on immunities--from sovereign immunity extended to counties, cities, and
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towns, to immunity from personal liability extended to groups o f  public employees and 
volunteers.1

According to Brenda Trolin, program principal, labor arid insurance, at the National Council 
o f  State Legislatures (NCSL), civil justice reform began slow ing in 1987. Proponents o f  tort 
reform continue to argue that changes restricting liability or lim iting damage awards will 
reduce insurance costs; however, no direct relationship between laws regarding liability and 
the cost and availability o f  insurance exists. As Franklin Nutter, president o f  the Alliance 
o f  American Insurers, pointed out, "It is clearly impossible to say that i f  you adopt a certain 
tort reform you will get ’X ’ reductions in premiums."2 A variety o f  factors—including 
underwriting practices anu costs, investment returns, market behavior, domestic interest rates, 
mid die national econom y—determine actual costs for insurance. Thus, despite the massive 
attempts to alleviate insurance problems, effective solutions remained elusive.

While most states were reviewing automobile insurance issues in 1939, the "most significant 
civil justice activities [that year] were actually court rulings interpreting previously enacted 
tort reforms."3 Clearing the courts o f  cas^s instigated under previous laws takes several 
years. Another several years must pass before a sufficient number o f  cases under new laws 
have been processed to determine whether changes have had the desired conseque ices. 
Thus, the impacts o f  medical malpractice reform measures passed during die m id-1970s were 
only beginning to be m eaningfully charted by the end o f  1989.

Nevertheless, as Deborah H ensler o f  the Rand Corporation Institute for Civil Justice recently 
noted, the tort reform picture remains unclear. In 1986 die Rand Corporation recommended 
that states and the federal government systematically measure die results o f  any changes; 
however, after seven years, overall statistics on the effects o f  tort reform are largely 
unavailable.4

Reformers continue to propose measures aimed at product liability and at limiting physician 
liability and reducing medical malpractice insurance premiums. N everdieless, according to 
die American Tort Reform Association, no major tort reform m easures passed in any state

'Brenda Trolin. "State Legislatures and Tort R efo rm -1986 and 1987," 19S7 NCSL State 
Legislative Summary: Liability Insurance (Denver: NCSL, 1987), pp. 2-3.

2Quotcd in Public Citizen, "The Impact o f Tort Changes on Insurance Rates," attached.

’Trolin, letter, December 23, 1989.

4Dcborah Hensler, quoted in "Tort fa les Lash Back," The National Law Journal, August 
3, 1992, p. 37.



in 1992 and only one passed in 1991.3 In fact, according to Ms. Trolin, current civil justice  
activity for the most pan involves efforts to repeal or reverse changes made to the tort 
system within the past few years.6

Because reform measures have provided little or no discem able relief to the high cost o f  
insurance, legislative activity in civil justice reform has declined and the focus has shifted 
more to regulation o f the insurance industry. In general, states adopted a "wait and see" 
attitude and many, including Alaska, established task force comm ittees to study the impact 
o f  tort reform measures and to consider regulatory actions to moderate future insurance 
cvcles. That shift in focus was punctuated by the 1988 antitrust lawsuit filed by 19 state 
attorneys general, including Alaska’s, charging that four o f  the largest insurers colluded to 
fix prices and limit commercial and general liability coverage. The Supreme Court is 
expected to rule on the case by summer, and the face o f  the S30-billion-a year insurance 
industry could change significantly if the ruling is in favor o f  the states.

Tort reform measures dating back to the m id-1980s were recently charted for individual 
states in a sidebar to Margaret Cronin Fisk’s "The Reform Juggernaut Slows Down," The 
National Lav; Journal, November 9, 1992. Information for the chart, entitled "The Tort 
M ovem ent’s Progress Across tine Nation," (p. 35) was provided by the American Tort 
Reform Association, the Association o f  Trial Lawyers o f  American, and the office o f  the 
general counsel o f  the American Medical Association. Another sidebar to die same article, 
entitled "Record on ‘Reform’ M ixed in the Courts," (p.34) lists major decisions on damage 
caps, collateral source restrictions, and mandatory periodic payments. Ms. Fisk’s article, 
along with two other recent National Law Journal articles, "Tort Tales Lash Back," August 
3, 1992, and "Debate Still Rages on Torts," November 16, 1992, provide an excellent 
overview o f  the tort reform experience. All are included in Attachment A.

Tort Reform  in Alaska

Alaska’s major tort reform measures were passed as Senate Bill 377 in 1986 (Chapter. 139 
SLA 19S6), which resulted in most o f  the current AS 09.17, Limitations on Civil Liability 
(see Attachment B). .Among the provisions are a $500,000 cap on non-economic damages 
(with disfigurement and severe physical impairment as exceptions); no punitive damages 
unless supported by clear and convincing evidence; periodic payments o f  damage awards;

Senator Kelly
March 11, 1993
Page 3

5Margaret Cronin Fisk, "The Reform Juggernaut Slow s Down, The National Law
Journal, November 9, 1992, p. 1.

'Trolin, telephone conversation, February 1993.



limited liability for directors and officers o f nonprofit organizations; and post-verdict 
admittance o f  collateral source compensation. Joint liability was elim inated in 1988.

In 19S9 and 1990. the Alaska Mouse Liability Task Force collected and reviewed information 
on liability in Alaska and in other states. David Rogers, special counsel to the group, 
reported that although consensus was reached on few  issues, the task force agreed on the 
follow ing two "critical points":

There is a need to further consider alternative dispute resolution mechanisms 
which may represent at least a partial solution to many o f  the problems 
identified by critics o f  the present system including: unreasonable delay,
excessive costs o f  litigation, unpredictability and fairness o f  com pensation and 
lack o f access to the court.

There is a need for further information and analysis o f  issues concerning die 
insurance industry and regulation o f  professional conduct.7

More recent bills have focused on specific portions o f  the issue, such as immunity for 
volunteer rescue groups (1988), immunity for peace officers taking intoxicated persons into 
protective custody (1989), liability for zoos and zoo operators (1990), and immunity for 
response to a release or threatened release o f oil (1992). A number o f  bills dealing wiih 
specific areas o f  liability are currently before the legislature; how ever, a major reform bill, 
is expected to be introduced soon .4

Attachment C includes a number o f  additional articles and publications on die issue o f  civil 
justice reform from a variety o f  viewpoints. I hope this information is helpful to you. If 
you have further questions, please let me know.

Attachments

Senator Kelly
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7As quoted by Maureen W eeks, "State Approaches to Medical Malpractice," Legislative  
Research Agency Report 91.222, March 17, 1992, pp. 58-59, attached.

sM oie detailed information on prior legislative efforts can be found in David Rogers, 
"Final Report o f  the House Liability Task Force," pp. 1-2, attached.
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A. Access to Justice

1 . Right of Trial by Jury —  The Foundation of Our Society
a. A fundamental guarantee in the Alaska State 

Constitution.
b. The jury, as conscience of the community, promotes 

safety and equity.
c. Critics of the jury system are the most likely to

request a jury trial.

B. Tort Restrictions Do Not Reduce Insurance Rates

1. Evidence indicates that tort restrictions have no
significant impact on insurance premiums or availability

2. A case history —  medical negligence restrictions have 
little impact on rates

C. The Litigation Crisis: Debunking the Myths

1. Personal injury cases represent a small percentage of the 
courts' workload

2. If there is a "litigation explosion", it is being driven 
by businesses suing businesses, not by personal injury 
actions

3. Most cases are resolved prior to trial

D. Large Jury Verdicts are Uncommon

1. Huge jury verdicts, such as million dollar verdicts, are
the exception rather than the rule

2. Jury verdicts can be reduced —  the actual payout to the
plaintiff may be less than the jury verdict

E. "Horror Stories" Make Bad Public Policy

1. Some examples of "horror stories"

F. The Costs of Personal Injury

1. Injured Persons Bear the Burden of Personal Injury
a. The injured person bears the brunt of the cost of 

injury.
b. Personal injury liability compensation does not pay 

for the actual cost of injuries.

G. Civil Justice System Promotes Safety in America's Economy

1. Tort Law Improves American Products
a. The tort system saves lives, reduces injuries and 

promotes public safety.
b. Insurers reap benefits while projections of future 

losses have decreased.



P r e f a c e

We have recently celebrated the Bicentennial of the Bill of Rights 
of the American Constitution. That Constitution and those of the 
States, including Alaska, declare as fundamental, the right to jury 
trial and equal access to civil justice for all.

And yet today our civil justice system and the rights of injured 
victims and consumers are under attack. Politicians in search of 
solutions to such complex matters as runaway medical costs, the 
budget deficit and America's competitiveness in the market, 
oftentimes skew statistics to perpetuate unfounded myths and 
misconceptions about our legal system in an attempt to pin the 
problem on lawyers and the injured victims they represent. The 
multi-million dollar propaganda efforts of insurance companies and 
their corporate colleagues have borne fruit in biased judges, 
alienated juries, regressive state and federal legislative efforts, 
and a social environment permeated by an uncaring attitude toward 
the rights of the injured victims.

For more than a decade, the legislative debate over the "liability 
insurance crisis" has assumed that a crisis existed and focused on 
restriction of the rights of victims of negligence to recover fair 
compensation to resolve that crisis. Despite any hard data to 
support their claims, representatives of the insurance industry 
have asserted that restriction of victims' tort rights will result 
in lower liability insurance rates. In response to these 
assertions, the Alaska Legislature has adopted some of the most 
severe restrictions of those rights of any state in the country.

In 1939, then Speaker of the House, Sam Cotton, at the request of 
several fellow representatives, formed the Alaska — Liability 
Insurance Task Force. The task force was comprised of legislators 
and members of medical, insurance, consumer and legal organisations 
familiar with liability insurance issues. The most significant 
finding from the data collected by the task force was that, with 
some exceptions, there is no liability insurance crisis in Alaska.

Although there were minor differences in the conclusions reached in 
the various studies collected by the Liability Insurance Task 
Force, the general consensus was that, at best, restrictions on the 
rights of victims to receive fair compensation through the tort 
system have had only a "modest", if any, impact on liability 
insurance rates. More importantly, the consensus among the 
scholars v/as that state legislatures should direct their attention 
away from the tort system and towards alternative solutions to 
resolving any existing liability insurance problems.

What these studies did not address is the extent to which the 
public is forced to financially support those tort victims who have 
been disenfranchised from the legal system because of existing 
restrictions on tort recovery and the extent to which this gap 
would widen if further restrictions on tort victims' rights were 
enacted.



T H I S  D O C U M E N T  
H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y

02-576(2/77)



Addressing the 

Myths & Misconceptions 

about Persona! Injury & the 
Civil Justice System

Com piled by 

The Alaska Academy of Trial Lawyers
January 1993



TABLE OF CONTENTS

Preface ii

Access to Justice
Right of Trial by Jury —  The Foundation of Our Society l

Tort Restrictions Do Not Reduce Insurance Rates I

The Litigation Crisis: Debunking the Myths 3

Large Jury Verdicts are Uncommon 4

"Horror Stories" Make Bad Public Policy 5

The Costs of Personal Injury
Injured Persons Bear the Burden of Personal Injury 6

Civil Justice System Promotes Safety in America's Economy
Tort Law Improves American Products 7

Medical Negligence Facts vs. Myth
.'edical Negligence Claims —  the Real Facts 9
Medical Neg.ligence —  Debunking the Myths 1 1
Physician Discipline System Does Not Remove Bad Doctors 12
Medical Negligence Insurance —  Costs and Profits 13
Medical Negligence Restrictions Are No Solution 1 4

E x e c u t i v e  S u m m a r y  i

Endnotes 15



EX EC UTI VE SUMMARY

1 . Right of Trial by Jury -- The Foundation of Our Society
a. A fundamental guarantee in the Alaska State 

Constitution.
b. The jury, as conscience of the community, promotes 

safety and equity.
c. Critics of the jury system are the most likely to 

request a jury trial.

Tort Restrictions Do Not Reduce Insurance Rates

1. Evidence indicates that tort restrictions have no 
significant impact on insurance premiums or availability'

2. A case history —  medical negligence restrictions have 
little impact on rates

The Litigation Crisis: Debunking the Myths

1. Personal injury cases represent a small percentage of the
courts' workload

2. If there is a "litigation explosion", it is being driven 
by businesses suing businesses, not by personal injury 
actions

3. Most cases are resolved prior to trial

Large Jury Verdicts are Uncommon

1. Huge jury verdicts, such as million dollar verdicts, are
the exception rather than the rule

2. Jury verdicts can be reduced —  the actual payout to the
plaintiff may be less than the jury verdict

"Horror Stories" Make Bad Public Policy

1. Some examples of "horror stories"

The Costs of Personal Injury

1. Injured Persons Bear the Burden of Personal Injury
a. The injured person bears the brunt of the cost of 

injury.
b. Personal injury liability compensation does not pay 

for the actual cost of injuries.

Civil Justice System Promotes Safety in America's Economy

1. Tort Law Improves American Products
a. The tort system saves lives, reduces injuries and 

promotes public safety.
b. Insurers reap benefits while projections of future 

losses have decreased.
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c. Claims that the tort system stifles innovation is a 
ruse.

d. The cost of liability claims is minor compared to 
the G N P .

Medical Negligence /acts vs. Myth

1. ' Medical Negligence Claims —  The Real Facts
a. Lawsuits protect the public —  the benefits 

outweigh the costs.
b. The frequency and severity of medical negligence 

claims has remained relatively constant.

Medical Negligence —  Debunking the Myths

1. Liability claims without merit are not compensated, and 
the size of the payment is commensurate with the severity 
of the injury

2. Rather than seeking large settlements, most injured 
patients sue for other reasons

3. Very few incidents of medical negligence result in a 
claim

4. Elderly and minority patients are at a greater risk of 
being injured by medical negligence

Physician Discipline System Does Not Remove Bad Doctors

1. The cause of medical negligence is medical negligence —  
negligent doctors committing preventable errors

2. A small number of physicians are responsible for most of 
the negligence

3. Medical disciplinary boards do a very poor job..of 
regulating physicians

Medical Negligence Insurance —  Costs and Profits

1. Medical liability insurance is less than 1% of the total 
cost of health care

2. Medical negligence insurance is highly profitable for 
both private and physician-owned insurance companies

Medical Negligence Restrictions Are No Solution

1. Tort restrictions will not resolve the problem of access 
to health care



P r e f a c e

We have recently celebrated the Bicentennial of the Bill of Rights 
of the American Constitution. That Constitution and those of the 
States, including Alaska, declare as fundamental, the right to jury 
trial and equal access to civil justice for all.

And yet today our civil justice system and the rights of injured 
victims and consumers are under attack. Politicians in search of 
solutions to such complex matters as runaway medical costs, the 
budget deficit and America's competitiveness in the market, 
oftentimes skew statistics to perpetuate unfounded myths and 
misconceptions about our legal system in an attempt to pin the 
problem on lawyers and the injured victims they represent. The 
multi-million dollar propaganda efforts of insurance companies and 
their corporate colleagues have borne fruit in biased judges, 
alienated juries, regressive state and federal legislative efforts, 
and a social environment permeated by an uncaring attitude toward 
the rights of the injured victims.

For more than a decade, the legislative debate over the "liability 
insurance crisis" has assumed that a crisis existed and focused on 
restriction of the rights of victims of negligence to recover fair 
compensation to resolve that crisis. Despite any hard data to 
support their claims, representatives of the insurance industry 
have asserted that restriction of victims' tort rights will result 
in lower liability insurance rates. In response to these 
assertions, the Alaska Legislature has adopted some of the most 
severe restrictions of those rights of any state in the country.

In 1989, then Speaker of the House, Sam Cotton, at the request of 
several fellow representatives, formed the Alaska -Liability 
Insurance Task Force. The task force was comprised of legislators 
and members of medical, insurance, consumer and legal organizations 
familiar with liability insurance issues. The most significant 
finding from the data collected by the task force was that, with 
some exceptions, there is no liability insurance crisis in Alaska.

Although there were minor differences in the conclusions reached in 
the various studies collected by the Liability Insurance Task 
Force, the general consensus was that, at best, restrictions on the 
rights of victims to receive fair compensation through the tort 
system have had only a "modest", if any, impact on liability 
insurance rates. More importantly, the consensus among the 
scholars was that state legislatures should direct their attention 
away from the tort system and towards alternative solutions to 
resolving any existing liability insurance problems.

What these studies did not address is the extent to which the 
public is forced to financially support those tort victims who have 
been disenfranchised from the legal system because of existing 
restrictions on tort recovery and the extent to which this gap 
would widen if further restrictions on tort victims' rights were 
enacted.



A C C E S S  T O  J U S T I C E

A fundamental guarantee in the Alaska State Constitution.

. a Guaranteed Right: Article I, Section 16 holds that
in civil cases where the amount in controversy exceeds 
$250, the right of trial by jury is preserved.

The jury, as conscience of the community, promotes safety and 
equity.

. Juries Promote Safety: Over 5 million Americans serve
on juries each year. As the conscience of the community, 
their decisions determine guilt or innocence, safety and 
security, life and death. Countless improvements aimed 
at preventing injuries and saving lives might never have 
occurred without trial by jury and its time-tested 
ability to bring about changes for the better.

• A Triumph of American Democracy; According to the 
consumer group, Public Citizen, "The right to collect 
damages through the civil justice system is one of the 
great triumphs of American democracy. It allows anyone, 
no matter how poor, to challenge the largest corporation 
or government agency and reclaim compensation for 
wrongful injuries. It forces wrongdoers to change their 
products and practices to prevent further injuries and 
avoid further liability."1

Critics of the jury system are the most likely to request a jury 
trial.

• The Ultimate Irony: The loudest critics of the jury 
system are insurance companies and the defendants they 
represent in personal injury litigation —  corporations, 
local government, and doctors. Ironically, the party 
most likely to request a jury trial in personal injury 
litigation is the defendant. In fact, insurers almost 
always demand a jury trial.

TORT RESTRICTIONS DO NOT REDUCE INSURANCE RATES

Evidence indicates that tort restrictions have no significant 
impact on insurance premiums or availability.

• Insurance Services Office (ISO) Savs "NO REDUCTION": A 1987 
ISO study determined that tort "reforms" enacted in 1986 would 
have little or no impact for the majority of liability claims 
filed with insurers.2 In October 1986, ISO determined that

R I G H T  O F  T R I A L  B Y  J U R Y  —  T H E  F O U N D A T I O N  O F  O U R  S O C I E T Y



its rates would not reflect recent state tort restrictions 
because ISO was unable to determine any cost effect of the 
tort law changes.1

• Insurers Say "NO REDUCTION11: Insurers required to provide
Washington State Insurance Commissioner Richard Marquardt with 
evaluations of the effects of tort reforms on proposed rate 
filings indicated that there was no way to make such a 
determination, and that the 1986 law would have a minimal 
effect on rates. Responses from insurers in other states 
indicate that tort restrictions do not resolve insurance 
price fluctuation, reduce rates or increase availability.4

• Washington State Insurance Commissioner Says "NO REDUCTION11: 
In 1987, Commissioner Marquardt told a U.S. House committee, 
"It is difficult, if not impossible, to pin a price tag on 
tort reform or to even assess accurately its effect on 
insurance availability and affordability. Based on our 
research, by the middle of 1986, general liability rates had 
begun to stabilize throughout the United States —  not just in 
the states that had adopted tort reform.5

• 1991 Washington Insurance Commissioner Report Says "NO
REDUCTION": A 1991 report by Marquardt to the Legislature
notes that insurance rates in recent years have stabilized and 
coverage is more readily available, however, tort changes 
cannot be credited as the reason. Insurers still find it 
difficult to quantify the impact tort reform on insurance 
rates. A 1989 law requiring insurers to consider investment 
income in setting rates was projected to have a much greater 
impact on insurance rates than changes in the tort system.6
• Best's Says "NO REDUCTION": A 1989 B e s t 1s Review article on 
a presentation by David B. Mathis, CEO of Kemper Reinsurance, 
quoted Mathis as saying, "The only way to achieve stability in 
the market is through adequate price levels. First of all, 
despite the publicity it has received, tort reform has turned 
out to be a non-event in terms of its impact on the big 
picture.".7

A case history —  medical negligence restrictions have little
impact on rates.

• 1970 Limitations Fail: A study of medical negligence
legislative limits passed in various states from 1974 to 1978 
concluded that the changes, either individually or 
collectively, did not reduce or stabilize insurance rates.8 
Following adoption of MICRA in 1975, California's medical 
liability insurance premiums continued to' rise (increases of 
16% to 337% between 1980 and 1986.) Indiana, which adopted 
the most restrictive medical negligence laws of any state, had 
premium increases of 53% to 116% during the early 1980s.9



• The Crisis of 1985-1986: Despite the fact that tort 
restrictions had little or no effect on resolving the so- 
called crisis of the 1970s, a number of states passed laws 
restricting medical negligence actions during the mid-1980s 
when liability premiums began to skyrocket.

Rate Reduction Not Due to Liability Restrictions; 
Nationwide, medical liability premiums began dropping early in 
1989 due to a reduction in claim filings and a reduced 
increase in the costs to settle claims.10

THE LITIGATION CRISIS: DEBUNKING THE MYTHS

personal injury cases represent a small percentage of the court3 *
workload.

• The courts are overburdened with over 18 million civil 
lawsuits filed in state courts each year: This 18
million dollar figure includes millions of routine cases 
such as small claims, traffic and other ordinance
violation cases, domestic relations, estate and contract 
matters. The most recent figures from the National 
Center for State Courts show that the number of tort
cases filed in state courts was less than half a million,
or iess than three percent of all state filings.

• Federal Courts: Studies of federal tort filings show 
lawsuits are on the decline. Over the last thirty years, 
tort cases as a percentage of federal civil cases dropped 
by nearly half, from 38.4 percent ir. 1960 to 20.1 percent 
in 1990. Product liability litigation is shrinking even 
faster. It has been reported that federal product
liability cases, other than those involving asbestos, 
have been shrinking steadily in recent years, falling 40 
percent between 1985 and 1990.

If there is a "litigation explosion/" it is being driven by
businesses suing businesses/ not by personal injury actions.

• Businesses Suing Businesses: According to a University
of Wisconsin study, federal litigation between
corporations has increased astronomically, growing more 
than 1000% between 1971 and 1986.11

• State Courts: According to the National Center for
State Courts, tort filings are not increasing at a faster 
rate than other major categories of civil filings. The 
most dramatic increases in civil cases are'real property 
and contract cases, not torts.12

♦ Federal Courts: Nationally, between 1979 and 1987
contract cases filed in Federal District Courts more than



tripled and property cases quadrupled -- far exceeding 
growth in personal injury filings.'3

Host cases are resolved prior to trial.

• Most Cases Are Settled: Only 5% of all personal injury 
cases filed in state courts go to trial. Complex 
actions, such as medical negligence cases, are more 
likely to go to trial than cases such as automobile 
personal injury (11% of medical negligence cases filed 
result in trials). Most cases are settled, withdrawn or 
dismissed prior to trial. 6% of all personal injury 
cases are uncontested by the defendant.'

LARGE JURY VERDICTS ARE UNCOMMON
Huge jury verdicts, such as million dollar verdicts, are the
exception rather than the rule.

• Huge Verdicts are Rare: Huge personal injury payouts are a
rarity. The largest settlements and verdicts are made to the 
most seriously injured victims.15 If anything, juries are 
very cautious and reticent to adequately compensate injured 
persons. The multi-million dollar advertising campaigns of 
the insurance industry have used anecdotal information to make 
the public feel guilty about fairly compensating persons 
negligently injured by others.16

• Million Dollar Verdicts are Uncommon: According to Business 
Week. "Over the past 14 years in our nation of 240 million 
people there has been only 1,642 awards of $1 million or more. 
Furthermore, two-thirds of the 1,642 cases involved victims 
who suffered either permanent paralysis, braiiT damage, 
amputations or death."'

Alaska Personal Injury Verdicts are Lower than 
National Verdict Average: Alaska personal injury
verdicts currently average 8.1% below national verdict 
values.18

• The Most Severely Injured Persons Receive the Higher 
Verdicts: Product liability and medical negligence victims 
generally sustain more severe injuries and are more likely to 
receive a larger jury verdict. While the 1988 a v e r a g e  verdict 
for personal injury litigation in U.S. state courts was 
$89,622, the highest average verdict was in the area of 
medical negligence ($146,831).19

4



jury verdicts can be reduced —  the actual payout to the plaintiff 
may be less than the jury verdict.

• Verdicts Can be Reduced on Appeal or Settlement: The actual
payout to the plaintiff is reduced after the trial verdict in 
about 20% of cases. The larger the verdict, the greater the 
likelihood that the verdict will be reduced. Of the cases 
where a verdict is reduced, the average actual payout is about 
half (53%) of the original verdict amount.20

'•HORROR STORIES" MAKE BAD PUBLIC POLICY

Use of outrageous and atypical examples to create the impression of
abuses and/or weaknesses in the civil justice system are common.
Cases cited by tort critics alleging frivolous lawsuits and
excessive jury verdicts are very often misleading and inaccurate.

Some examples of "horror stories":

• The Pure Fabrication —  The Lawn Mower and the Hedge Storv: 
A widely-circulated story given in the m i d - '80s as an example 
of our litigious society told of a man who successfully sued 
a lawn mower manufacturer for injuries suffered while using 
one of their lawn mowers to trim his hedge. In fact, this 
case is fictitious. It does not exist. It was a fabrication 
of tort reform proponents.

• Failure to Disclose All Pertinent Facts —  The Phone Booth 
Near the R o a d : In 1986, President Reagan noted that it was
absurd for a California man to recover damages from a 
telephone company because he was in one of their booths when 
it was struck by a drunk driver.21 The facts conveniently 
left unstated included: 1) The company knew the booth was too
close to the street because it had been hit before; 2) 
complaints had been filed with the telephone company stating 
that the booth was difficult to exit because the door jammed?
3) the trial court had granted a lower court summary judgment 
to the company, but the California Supreme Court remanded the 
case to the lower court because the risk of injury was 
foreseeable by the telephone company; and 4) the case was 
ultimately settled.22

• Not Appropriately Placing Blame - Beware of Horse 
Manure: In 1987, a CBS "60 Minutes" segment focused on
a lawsuit against a ladder manufacturer in which the 
plaintiff recovered $300,000. According to the
manufacturer, the plaintiff was injured when the
temperature increased from 20 to 40 degrees and the 
ladder slipped because it had been placed in a manure 
pile. "We didn't warn him about the viscosity of horse 
manure," said the manufacturer. To their credit, "60
Minutes" ran a follow-up segment in which a number of



alleged tort horror stories were rebuked. In re­
examining the ladder story, reporter Ed Bradley noted, 
"Several jurors... told us the viscosity of horse manure 
had nothing to do with their verdict. They said they 
were persuaded by the plaintiff's contention that the 
ladder was defective, and that's why he was injured."23

• The Tort System Works —  The Psychic and the CAT Scan: 
A Philadelphia jury awarded $1 million to a woman who 
claimed she lost her psychic powers after undergoing a 
CAT scan. In fact, the woman had warned the doctor of 
previously having had an adverse reaction to a similar 
procedure. She then suffered anaphylactic shock when the 
procedure was performed. The jury that returned a 
$988,000 verdict had been instructed to disregard the 
woman's alleged loss of earnings because she was no 
longer able to "read auras." The judge found the verdict 
excessive and ordered a new trial. This case 
demonstrates that the safeguards in the process work.24

THE COSTS OF PERSONAL INJURY 
INJURED PERSONS BEAR THE BURDEN OF PERSONAL INJURY 

The in jured person bears the brunt of the cost of in ju ry .
• The Injured Person Pays First: Whether or not an 
injured person is reimbursed for a personal injury from 
another source, the initial cost of the injury is borne 
by the injured person and his or her family. The costs 
of injury include medical bills, lost wages and property 
damage. Personal injury often causes additional losses, 
such as the inability to pay bills (the house, the car), 
increased debt obligations and interest payments, and 
increased stress on family relationships. The burden of 
locating reimbursement for medical, wage loss, and other 
costs of injury falls on the injured person.

• When Defendants Don't Pay and Victims Can't. Taxpayers 
Do: Most personal injury cases involve significant 
medical and related expenses. When the victim can't pay 
and the defendants aren't required to fully compensate 
for injuries, the uncompensated cost of care is usually 
borne by government agencies -- in other words, by you 
and me as taxpayers.

• 38% of Economic Damages are Paid Out of Pocket: The
total annual economic loss associated' with nonfatal 
injuries in the U.S. is $175.9 billion. 38% of this 
total economic burden is not reimbursed by any outside 
source and is paid for out-of-pocket by those who are 
injured. 64% of wages lost due to injury are not
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reimbursed and are borne exclusively by those injured,25

Personal injury liability compensation does not pay for the actual
cost of injuries.

• Only a Small Number of Victims Receive Personal Injury 
Liability Compensation: Only 10% of all accident victims
receive personal injury liability compensation. The 
personal injury system plays a greater role in 
compensating motor vehicle injury victims. Those injured 
in motor vehicles are more likely to receive personal 
injury liability compensation (31%) compared to persons 
injured in some other manner.26

CIVIL JUSTICE SYSTEM PROMOTES SAFETY IN AMERICA'S ECONOMY 

TORT LAW IMPROVES AMERICAN PRODUCTS

The tort system saves lives, reduces injuries and promotes public
safety.

• Product Liability and Tort Law Promote Safety: There 
are huge benefits of the current tort system. Businesses 
devote greater attention to safety. There is a 
heightened consumer perception that products are safer 
and of higher quality. Workplace and other injuries have 
been reduced resulting in thousands of lives saved and 
millions of injuries prevented. The existence of these 
very large benefits should give policymakers cause for 
careful reflection as they are pressed to weaken product 
liability and tort law in general. Reducing the costs of 
the system may reduce the benefits and leave society 
worse off.27

• The Tort System Contributes to a Competitive Society: 
Without a strong tort law, the ethical corporation would 
have a competitive disadvantage and would be tempted to 
put profits before public safety. The American focus on 
safety in conjunction with punitive damages will produce 
the top quality products needed to compete in the 
international marketplace. "Our analysis suggests that 
the rules of product liability make a good deal of 
economic sense."28

• Punitive Damage Awards Do Not Undercut United States 
Competitiveness: Perhaps nothing is more grossly
exaggerated than claims about punitive damage awards, 
particularly in product liability cases. The most 
comprehensive study ever conducted on punitive damages in 
product liability cases —  a survey of the past 25 years 
—  indicated just 355 cases in the entire country. 
That's only ten per year for the entire country. The
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median punitive damage jury award was $1.5 million, with 
post-trial activity sharply reducing the median amount 
actually paid to $250,000. The study also found that 82 
percent of businesses assessed punitive damages 
subsequently implemented safety measures such as product 
recalls or improved warnings and instructions.29

• Harmful Products are Removed or Altered: Examples of
unsafe products which have been removed from the 
marketplace due to the tort system include the Daikon 
Shield, asbestos, flammable baby clothes, and unsafe 
infant formula. Examples of products redesigned to 
improve safety resulting from the tort system include the 
Ford Finto, safety devices on machinery and childproof 
caps.30

• Product Liability Expense Adds Little Cost to Consumer 
Goods: A new study by the National Insurance Consumer 
Organization (NICO) found that product liability expenses 
added but a tiny amount to the cost of consumer goods.
The total cost of product liability insurance amounts to 
0.14 percent of the cost of the more than $1.8 trillion 
worth of retain sales in the U.S. in 1991. The study 
used insurance industry data which broke out liability 
premiums as a separate line item for the first time.3'

Insurers reap benefits while projections of future losses have
decreased.

• A Shift Toward Defendants: During the mid-80's 
judicial decisions in product liability cases nationwide 
shifted toward defendants. Dismissal of product claims 
and new legal grounds for defendants have increased 
during the past half decade.32

Insurers Continue to Make Big Profits: While
projections of future losses have decreased, insurers' 
reserving practices and insurance rates have not. Why? 
Insurers are focusing on restricting state and federal 
liability laws. They can't claim a need for change while 
recognizing reduced losses and greater profits.33

• Insurers Use Natural Disasters to Raise Rates: The day
Hurricane Andrew rolled into Miami, a top insurance 
company executive for American International Group, 
issued a memo to regional presidents and vice presidents 
saying "This is an opportunity to get price increases 
now. We must be first and it begins by establishing the 
psychology with our own people."34

Claims that the tort system stifles innovation is a ruse.
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• D a n g e r o u s  P r o d u c t s  K e p t  F r o m  M a r k e t  f o r  G o o d  R e a s o n :  

T o r t  r e s t r i c t i o n  p r o p o n e n t s  c l a i m  t h a t  t h e  t h r e a t  o f  

l i t i g a t i o n  k e e p s  p r o d u c t s  o f f  t h e  m a r k e t .  W h e n  C o n s u m e r  

U n i o n  e x a m i n e d  t h e  l i s t  o f  p r o d u c t s  b e i n g  h e l d  f r o m  t h e  

m a r k e t ,  t h e  r e a s o n s  t h e y  w e r e  p u l l e d  o f  t h e  m a r k e t  w e r e  

b a s e d  o n  v a l i d  s a f e t y  c o n c e r n s .  F o r  e x a m p l e ,  t h e  J e e p  

C J - 7 ,  w h i c h  t e n d s  t o  r o l l  o v e r  a t  l o w  s p e e d s ,  a n d  a n  

a n e s t h e s i a  g a s  m a c h i n e  f o r  w h i c h  t h e  m a n u f a c t u r e r  h a d  

f a i l e d  t o  c o n d u c t  t e s t s  o f  t h e  d e s i g n  o f  c r i t i c a l

c o m p o n e n t s ,  w e r e  o n  t h e  l i s t  o f  p r o d u c t s  p u l l e d  f r o m  t h e  

m a r k e t  b e c a u s e  t h e  t o r t  s y s t e m  w a s  " s t i f l i n g  

i n n o v a t i o n "  , 35

• C o r p o r a t e  R e p o r t  S a y s  L i a b i l i t y  S u i t s  D o  N o t  I m p e d e

C o m p e t i t i o n :  " T h e  m o s t  s t r i k i n g  f i n d i n g  i s  t h a t  t h e

i m p a c t  o f  t h e  l i a b i l i t y  i s s u e  s e e m s  f a r  m o r e  r e l a t e d  t o  

r h e t o r i c  t h a n  t o  r e a l i t y . . .  F o r  t h e  m a j o r  c o r p o r a t i o n s  

s u r v e y e d ,  t h e  p r e s s u r e s  o f  p r o d u c t  l i a b i l i t y  h a v e  h a r d l y  

a f f e c t e d  l a r g e r  e c o n o m i c  i s s u e s ,  s u c h  a s  r e v e n u e s ,  m a r k e t  

s h a r e ,  o r  e m p l o y e e  r e t e n t i o n . . .  W h e r e  p r o d u c t  l i a b i l i t y  

h a s  h a d  a  n o t a b l e  i m p a c t  -  w h e r e  i t  h a s  m o s t  

s i g n i f i c a n t l y  a f f e c t e d  m a n a g e m e n t  d e c i s i o n  m a k i n g  -  h a s  

b e e n  i n  t h e  q u a l i t y  o f  t h e  p r o d u c t s  t h e m s e l v e s . " 36 I n  

a d d i t i o n ,  n u m e r o u s  f e d e r a l  a g e n c y  s t u d i e s  o f  i n d u s t r y

c o m p e t i t i v e n e s s  c o n d u c t e d  d u r i n g  t h e  1 9 8 0 ' s  f a i l  t o  

m e n t i o n  t h e  l i a b i l i t y  s y s t e m .

T h e  c o s t  o f  l i a b i l i t y  c l a i m s  i s  m i n o r  c o m p a r e d  t o  t h e  G N P .

• T h e  C o s t  o f  L i a b i l i t y  C l a i m s  v .  U . S .  P r o d u c t i v i t y :  T h e  

t o t a l  c o m p e n s a t i o n  f r o m  t o r t  l i a b i l i t y  c l a i m s  t o  p e r s o n s  

w i t h  n o n f a t a l  t r a u m a t i c  i n j u r i e s  i n  t h e  U . S .  a m o u n t s  t o  

o n l y  t h r e e - t e n t h s  o f  o n e  p e r c e n t  o f  t h e  G r o s s  N a t i o n a l  

P r o d u c t  o f  t h e  U n i t e d  S t a t e s . 37 T h e  t o t a l  c o s t  o f  a l l  

c o m m e r c i a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  i n  t h e  U . S .  i n  

1 9 9 0 ,  i n c l u d i n g  g e n e r a l  l i a b i l i t y ,  a u t o m o b i l e  l i a b i l i t y ,  

a n d  u m b r e l l a  i n s u r a n c e  w a s  o n l y  $ 4 8  b i l l i o n ,  l e s s  t h a n  1 %  

o f  t h e  U . S .  G r o s s  N a t i o n a l  P r o d u c t . 38

M E D I C A L  N E G L I G E N C E  F A C T 8  V S .  M Y T H  

M E D I C A L  N E G L I G E N C E  C L A I M S  —  T H E  R E A L  F A C T S

L a w s u i t s  p r o t e c t  t h e  p u b l i c  - -  t h e  b e n e f i t s  o u t w e i g h  t h e  c o s t s .

• R e s t r i c t  P a t i e n t s 1 R i g h t s  a t  O u r  P e r i l :  O n e  v e r y  

i m p o r t a n t  a s p e c t  o f  m e d i c a l  n e g l i g e n c e  l i t i g a t i o n  i s  t h e  

u s e f u l  e x a m i n a t i o n  o f  t h e  p r a c t i c e  o f  m e d i c i n e  i t s e l f .  

B e c a u s e  t h e  b u y e r  o f  m e d i c a l  c a r e  c a n n o t  b e  e x p e c t e d  t o  

e v a l u a t e  t h e  q u a l i t y  o f  m e d i c a l  c a r e ,  t h e  m a r k e t  c a n n o t  

a d e q u a t e l y  i d e n t i f y  i n c o m p e t e n t  h e a l t h  c a r e  p r o v i d e r s .  

" T h e  d a t a  s u g g e s t  t h a t  t o  e l i m i n a t e  o r  s e r i o u s l y  r e s t r i c t
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a  p a t i e n t ' s  r i g h t  t o  f i l e  a  m a l p r a c t i c e  c l a i m  i s  a  s t e p  

w e  w o u l d  u n d e r t a k e  a t  o u r  p e r i l . " 39

• M e d i c a l  N e g l i g e n c e  S t a n d a r d  o f  C a r e :  U n d e r  A l a s k a  l a w ,  

a  p h y s i c i a n  i s  r e s p o n s i b l e  f o r  t h e  h a r m  c a u s e d  w h e n  t h e  

p h y s i c i a n  f a i l s  t o  u s e  r e a s o n a b l e  c a r e  i n  p r o v i d i n g  

m e d i c a l  c a r e .  O t h e r  p r o f e s s i o n a l s ,  s u c h  a s  a r c h i t e c t s ,  

b a n k e r s ,  a n d  l a w y e r s  a r e  a l s o  r e q u i r e d  t o  e x e r c i s e  

r e a s o n a b l e  c a r e  i n  t h e i r  p r o f e s s i o n a l  a c t i v i t i e s .

T h e  f r e q u e n c y  a n d  s e v e r i t y  o f  m e d i c a l  n e g l i g e n c e  c l a i m s  h a s

r e m a i n e d  r e l a t i v e l y  c o n s t a n t .

C l o s e d  C l a i m  S t u d y  i n  M i n n e s o t a :  T h e  M i n n e s o t a

I n s u r a n c e  C o m m i s s i o n e r  c o n d u c t e d  a  s t u d y  o f  m e d i c a l  

n e g l i g e n c e  i n s u r a n c e  c l a i m s  f i l e d  i n  M i n n e s o t a ,  N o r t h  

D a k o t a  a n d  S o u t h  D a k o t a .  T h e  s t u d y  e x a m i n e d  a l l  c l a i m s  

f i l e d  f r o m  1 9 8 2  t o  1 9 8 7  f o r  t h e  t w o  l a r g e s t  m e d i c a l  

n e g l i g e n c e  i n s u r e r s  i n  t h e  r e g i o n .  2 7 %  o f  t h e  c l a i m s  

w e r e  c l o s e d  w i t h  a  p a y m e n t  a v e r a g e  o f  $ 5 4 , 6 2 9 ;  t h e  m e d i a n  

w a s  z e r o .  O n l y  o n e - t e n t h  o f  o n e  p e r c e n t  o f  t h e  c l a i m s  

r e s u l t e d  i n  a  p a y m e n t  e x c e e d i n g  $ 1  m i l l i o n ,  a n d  o n l y  4 %  

e x c e e d e d  $ 1 0 0 , 0 0 0 .  O f  t h e  3% o f  c a s e s  t h a t  a c t u a l l y  w e n t  

t o  t r i a l ,  t h e  d e f e n s e  p r e v a i l e d  i n  8 1  p e r c e n t  o f  t h e m .

I n  t h e  2 0  f a v o r a b l e  j u r y  v e r d i c t s  f o r  t h e  p e r i o d ,  n o  p a i n  

a n d  s u f f e r i n g  d a m a g e s  w e r e  a w a r d e d .  N o  c a s e s  i n v o l v e d  

p u n i t i v e  d a m a g e s .  A  f i n a l  n o t e  o n  t h e  C o m m i s s i o n e r ' s  

s t u d y :  S a i n t  P a u l  a n n o u n c e d  a  r a t e  c u t  o f  2 5  p e r c e n t  o n

i t s  m e d i c a l  m a l p r a c t i c e  p r e m i u m s  i n  M i n n e s o t a . 40

• U n j u s t  P a y m e n t s  a r e  R a r e :  A  n e w  s t u d y  o f  m e d i c a l  

m a l p r a c t i c e  c a s e s  f i n d s  t h a t ,  d e s p i t e  p o p u l a r  b e t - i e f ,  

u n j u s t i f i e d  p a y m e n t s  a r e  r a r e .  T h e  s t u d y  i s  o n e  o f  t h e  

f i r s t  s y s t e m a t i c  a t t e m p t s  t o  a s s e s  t h e  q u a l i t y  o f  c a r e  i n  

m a l p r a c t i c e  c a s e s  a n d  w a s  b a s e d  o n  8 , 2 3 1  c a s e s  f i l e d  i n  

N e w  J e r s e y  o v e r  t h e  p a s t  1 5  y e a r s .  T h e  d a t a  c a m e  f r o m  

t h e  s t a t e ' s  d o c t o r - o w n e d  i n s u r a n c e  c o m p a n y  a n d  t h e  

a u t h o r s  c o n t e n d  t h a t  t h e i r  f i n d i n g s  a r e  r e l e v a n t  t o  t h e  

n a t i o n  a s  a  w h o l e .  I n  c o n c l u d i n g  t h a t  u n j u s t i f i e d  

p a y m e n t s  a r e  n o t  t h e  n o r m ,  t h e  s t u d y  c o n t r a d i c t s  t h e  

c o n v e n t i o n a l  w i s d o m  a m o n g  d o c t o r s ,  w h i c h  i s  t h a t  

m a l p r a c t i c e  l i t i g a t i o n  i s  a  l o t t e r y  a n d  t h a t  v e r d i c t s  

o f t e n  d e p e n d  o n  t h e  w h i m  o f  j u r o r s .

• S t a b l e  R a t e  c f  F r e q u e n c y :  T h e  M i n n e s o t a  c l o s e d  c l a i m s  

s t u d y  i d e n t i f i e d  l i t t l e  m e a s u r a b l e  c h a n g e  i n  c l a i m  

f r e q u e n c y  o v e r  a  s i x  y e a r  p e r i o d .  T h e  f r e q u e n c y  r a t e  w a s  

a c t u a l l y  g r e a t e r  i n  1 9 8 3  t h a n  i n  1 9 8 7  a n d  t h e  a v e r a g e  

p a y m e n t  a p p e a r e d  t o  b e  d e c r e a s i n g  o v e r  t h e  p e r i o d  o f  t h e  

s t u d y .  I n  f a c t ,  t h e  s t u d y  c o n c l u d e d  t h e  " d a t a  d o e s  n o t  

s u b s t a n t i a t e  t h e  l i t i g a t i o n  e x p l o s i o n s  a s s e r t i o n . " 42
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M E D I C A L  N E G L I G E N C E  —  D E B U N K I N G  T H E  M Y T H S

L i a b i l i t y  c l a i m s  w i t h o u t  m e r i t  a r e  n o t  c o m p e n s a t e d /  a n d  t h e  s i z e  o f  

t h e  p a y m e n t  i s  c o m m e n s u r a t e  w i t h  t h e  s e v e r i t y  o f  t h e  i n j u r y .

• T h e  S y s t e m  W o r k s :  T h e  f i n d i n g s  o f  a  c l o s e d  c l a i m s

s t u d y  o f  o b s t e t r i c  c l a i m s  f r o m  a  l a r g e  p h y s i c i a n - o w n e d  

i n s u r a n c e  c o m p a n y  b e t w e e n  1 9 8 2  a n d  1 9 8 8  i n d i c a t e  t h a t  

n o n - m e r i t o r i o u s  c l a i m s  w e r e  n o t  c o m p e n s a t e d .  W h e r e  a  

c l a i m  w a s  p a i d ,  p o o r  p h y s i c i a n  j u d g m e n t  w a s  t h e  p r i m a r y  

s o u r c e  o f  e r r o r  a n d  " t h e  s i z e  o f  t h e  s e t t l e m e n t  w a s  

c o m m e n s u r a t e  w i t h  t h e  s e r i o u s n e s s  o f  t h e  i n j u r y . "  T h e  

s t u d y  c o n c l u d e d  t h a t  " T h e s e  r e s u l t s  s h o u l d  h e l p  t o  

r e a s s u r e  p h y s i c i a n s  w h o  a r e  c o n c e r n e d  t h a t  t h e  t o r t  

p r o c e s s  i t s e l f  i s  u n j u s t .  F r i v o l o u s  c l a i m a n t s  d o  n o t ,  a s  

a  r u l e ,  p r e v a i l . " 43

R a t h e r  t h a n  s e e k i n g  l a r g e  s e t t l e m e n t s ,  m o s t  i n j u r e d  p a t i e n t s  s u e  

f o r  o t h e r  r e a s o n s .

L a c k  o f  C o m m u n i c a t i o n  - -  W h a t  R e a l l y  H a p p e n e d :  

A c c o r d i n g  t o  a  r e c e n t  s u r v e y  o f  1 8 7  f a m i l i e s  w h o  f i l e d  

s u i t s  a g a i n s t  p h y s i c i a n s ,  t h e  p r i m a r y  r e a s o n s  f o r  

p u r s u i n g  l i t i g a t i o n  w e r e  t o  f i n d  o u t  w h a t  h a p p e n e d . 44 
P o o r  c o m m u n i c a t i o n  b y  m e d i c a l  p e r s o n n e l  w i t h  t h e  p a t i e n t  

w a s  o f t e n  c i t e d  b y  r e s p o n d e n t s .  I n  a d d i t i o n ,  a  p r i o r  

r e l a t i o n s h i p  w i t h  a  m e d i c a l  p r o v i d e r  d i d  n o t  p r o t e c t  t h e  

p r o v i d e r  f r o m  l e g a l  a c t i o n .  P h y s i c i a n s  a r e  f i n d i n g  t h a t  

a p o l o g i z i n g  r e d u c e s  l i t i g a t i o n  a n d  p r o m o t e s  q u i c k  

r e s o l u t i o n  o f  c l a i m s .  D o u g l a s  P h i l l i p s ,  P r e s i d e n t  o f  t h e  

P h y s i c i a n s  I n s u r a n c e  A s s o c i a t i o n  o f  A m e r i c a ,  s a i d _ t h a t  

" C o m m u n i c a t i n g  w i t h  t h e  p a t i e n t  i s  p r o b a b l y  t h e  m o s t  

i m p o r t a n t  a s p e c t  o f  l o s s  p r e v e n t i o n . " ”

V e r y  f e w  i n c i d e n t s  o f  m e d i c a l  n e g l i g e n c e  r e s u l t  i n  a  c l a i m .

• F e w  N e g l i g e n t l y  I n j u r e d  P a t i e n t s  R e c e i v e  L i a b i l i t y  

C o m p e n s a t i o n :  O n l y  o n e  i n  e v e r y  t e n  i n c i d e n t s  o f  m e d i c a l  

n e g l i g e n c e  r e s u l t  i n  a  l i a b i l i t y  c l a i m ,  a n d  o n l y  o n e  i n  

t w e n t y - f i v e  r e c e i v e  c o m p e n s a t i o n  t h r o u g h  t h e  l i a b i l i t y  

s y s t e m . 46 I s  t h i s  e v i d e n c e  o f  l i t i g i o u s n e s s  —  t h a t  7 0  

o r  8 0  p e r c e n t  o f  t h e  p e o p l e  i n j u r e d  b y  a n  i n c o m p e t e n t  o r  

n e g l i g e n t  a c t  d o  n o t h i n g  a b o u t  i t ?

E l d e r l y  a n d  m i n o r i t y  p a t i e n t s  a r e  a t  a  g r e a t e r  r i s k  o f  b e i n g  

i n j u r e d  b y  m e d i c a l  n e g l i g e n c e .

• I n c r e a s e d  R i s k  o f  B e i n g  a  N e g l i g e n c e  V i c t i m :  I n  a  

s t u d y  o f  N e w  Y o r k  h o s p i t a l  d i s c h a r g e s ,  p a t i e n t s  w i t h  t h e  

h i g h e s t  r i s k  o f  b e i n g  i n j u r e d  d u e  t o  m e d i c a l  n e g l i g e n c e ,  

i n c l u d e d  e l d e r l y  p a t i e n t s ,  m i n o r i t y  p a t i e n t s  i n  h o s p i t a l s  

t h a t  t r e a t  a  h i g h  p r o p  ■ ' r t i o n  o f  m i n o r i t i e s ,  p a t i e n t s  i n
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g o v e r n m e n t - o p e r a t e d  h o s p i t a l s  a n d  p a t i e n t s  i n  n o n ­

t e a c h i n g  h o s p i t a l s . 47

P H Y S I C I A N  D I S C I P L I N E  S Y S T E M  D O E S  N O T  R E M O V E  B A D  D O C T O R S

T h e  c a u s e  o f  m e d i c a l  n e g l i g e n c e  i s  m e d i c a l  n e g l i g e n c e  —  n e g l i g e n t  

d o c t o r s  c o m m i t t i n g  p r e v e n t a b l e  e r r o r s .

. N e w  Y o r k  S t u d y :  A  H a r v a r d  s t u d y  r e v i e w e d  3 0 , 1 2 1

h o s p i t a l  p a t i e n t  d i s c h a r g e s  f r o m  5 1  N e w  Y o r k  s t a t e  

h o s p i t a l s  i n  1 9 8 4 .  O f  t h e s e ,  2 8 0  p a t i e n t s  i n c l u d e d  a n  

a d v e r s e  e v e n t  w h i c h  w a s  c a u s e d  b y  n e g l i g e n c e .  I t  i s  

e s t i m a t e d  t h a t  2 7 , 1 7 7  c a s e s  o f  m e d i c a l  n e g l i g e n c e  

o c c u r r e d  i n  N e w  Y o r k  d u r i n g  1 9 8 4 ,  r e s u l t i n g  i n  6 , 8 9 5  

d e a t h s  a n d  8 7 7  i n s t a n c e s  o f  s e v e r e  p e r m a n e n t  d i s a b i l i t y .

O n l y  1  i n  8 i n j u r e d  p a t i e n t s  f i l e d  s u i t  a n d  o n l y  1  i n  1 6  

r e c e i v e d  a n y  l i a b i l i t y  c o m p e n s a t i o n . 43

• M a n y  D e a t h s  a r e  P r e v e n t a b l e :  P h y s i c i a n s  r e v i e w i n g  1 8 2  

h o s p i t a l  d e a t h s  i n  1 2  h o s p i t a l s  f o u n d  t h a t  i n  a t  l e a s t  

1 4 %  o f  t h e  c a s e s  e x a m i n e d ,  t h e  d e a t h s  c o u l d  h a v e  b e e n  

p r e v e n t e d .  I n  a d d i t i o n ,  a  s m a l l  n u m b e r  o f  f a c t o r s  c a u s e d  

m o s t  o f  t h e  p r e v e n t a b l e  d e a t h s . 49

A  s m a l l  n u m b e r  o f  p h y s i c i a n s  a r e  r e s p o n s i b l e  f o r  m o s t  o f  t h e  

n e g l i g e n c e .

• F l o r i d a : 4 %  o f  t h e  p h y s i c i a n s  p r a c t i c i n g  m e d i c i n e  i n  

F l o r i d a  h a v e  h a d  2 o r  m o r e  l i a b i l i t y  c l a i m s  f i l e d  a g a i n s t  

t h e m .  T h i s  g r o u p  i s  r e s p o n s i b l e  f o r  4 2 %  o f  t h e  t o t a l  

c l a i m s  p a i d  o u t  f r o m  1 9 7 5  -  1 9 8 6 . 50

• I l l i n o i s ,  P e n n s y l v a n i a  a n d  T e x a s :  2 %  o f  a l l  p h y s i c i a n s

p r a c t i c i n g  i n  C o o k  C o u n t y ,  I l l i n o i s  ( s u e d  6 o r  m o r e  

t i m e s )  w e r e  d e f e n d a n t s  i n  3 6 %  o f  t h e  m e d i c a l  n e g l i g e n c e  

l i t i g a t i o n  f r o m  1 9 7 3  t o  1 9 8 6 .  5 7 %  o f  t h e  p h y s i c i a n s  w e r e

n o t  n a m e d  i n  a n y  l a w s u i t  a n d  7 9 %  o f  t h o s e  s u e d  d u r i n g  

t h i s  p e r i o d  w e r e  n a m e d  o n l y  o n c e  o r  t w i c e . 51 S t u d i e s  i n  

P e n n s y l v a n i a 52 a n d  T e x a s 53 h a d  s i m i l a r  r e s u l t s .

M e d i c a l  d i s c i p l i n a r y  b o a r d s  d o  a  v e r y  p o o r  j o b  o f  r e g u l a t i n g  

p h y s i c i a n s .

• N e w  Y o r k :  T h e  N e w  Y o r k  O f f i c e  o f  P r o f e s s i o n a l  C o n d u c t  

t a k e s  a n  a v e r a g e  o f  2 3 6  d i s c i p l i n a r y  a c t i o n s  a n n u a l l y  

c o m p a r e d  t o  a n  e s t i m a t e d  2 7 , 0 0 0  c a s e s  o f  m e d i c a l  

n e g l i g e n c e  o c c u r r i n g  e a c h  y e a r .

• A  N a t i o n a l  D i s g r a c e :  A n  e s t i m a t e d  q u a r t e r  m i l l i o n

i n j u r i e s  a n d  d e a t h  r e s u l t e d  f r o m  m e d i c a l  n e g l i g e n c e  i n  

A m e r i c a n  h o s p i t a l s  i n  1 9 8 8 .  M e d i c a l  d i s c i p l i n a r y  b o a r d s  

i n  t h e  U . S .  i s s u e d  a n  a n n u a l  a v e r a g e  o f  o n l y  1 , 4 8 1
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s e r i o u s  d i s c i p l i n a r y  a c t i o n s  a g a i n s t  p h y s i c i a n s  f r o m  1 9 8 7  

t o  1 9 9 0 . 54

MED ICAL NEGLIGENCE INSURANCE —  COSTS AND PR O F ITS

M e d i c a l  l i a b i l i t y  i n s u r a n c e  i s  l e s s  t h a n  1 %  o f  t h e  t o t a l  c o s t  o f

h e a l t h  c a r e .

• P r e m i u m s  v s .  N a t i o n a l  H e a l t h  C a r e  C o s t s : I n s u r a n c e

c o m p a n i e s  a r g u e  t h a t  l i a b i l i t y  e x p e n s e s  a r e  a  p r i m a r y

f a c t o r  i n  s k y r o c k e t i n g  h e a l t h  c a r e  c o s t s .  T h e  f a c t s

r e f u t e  t h i s  a l l e g a t i o n .  I n  1 9 8 9 ,  m e d i c a l  n e g l i g e n c e

i n s u r a n c e  p r e m i u m s  i n  t h e  U . S .  w e r e  $ 5  b i l l i o n . 55 
N a t i o n a l  h e a l t h  c a r e  e x p e n d i t u r e s  f o r  1 9 8 9  w e r e  $ 6 0 4  

b i l l i o n . 56 T h u s  l e s s  t h a n  1 %  o f  t h e  n a t i o n a l  c o s t  o f  

h e a l t h  c a r e  c a n  b e  a t t r i b u t e d  t o  m e d i c a l  l i a b i l i t y  

p r e m i u m s .

• T h e  T e x a s  E x p e r i e n c e : A  r e c e n t  s t u d y  c o m m i s s i o n e d  b y

t h e  T e x a s  H o s p i t a l  A s s o c i a t i o n ,  t h e  T e x a s  M e d i c a l  

A s s o c i a t i o n  a n d  t h e  T e x a s  T r i a l  L a w y e r s  A s s o c i a t i o n  

c o n c l u d e d  t h a t  m e d i c a l  l i a b i l i t y  c o s t s  —  i n s u r a n c e  

p r e m i u m s  a n d  d a m a g e s  f r o m  l a w s u i t s  —  m a k e  u p  l e s s  t h a n  

1  p e r c e n t  o f  h e a l t h  c a r e  e x p e n d i t u r e s  i n  T e x a s ,  

c o n s i s t e n t  w i t h  n a t i o n a l  f i n d i n g s .  T h e  s t u d y  f o u n d  t h a t  

r e f o r m i n g  t h e  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  s y s t e m  w o u l d  

h a v e  m i n i m a l  c o s t  s a v i n g s  i m p a c t  o n  t h e  o v e r a l l  h e a l t h  

c a r e  d e l i v e r y  s y s t e m  i n  T e x a s . 57

L o s s e s  P a i d  v s .  N a t i o n a l  H e a l t h  C a r e  C o s t s :  

N a t i o n w i d e ,  o n l y  4 3 %  o f  m e d i c a l  n e g l i g e n c e  i n s u r a n c e  

p r e m i u m s  e a r n e d  —  $ 2 . 1 4  b i l l i o n  o r  o n e  t h i r d  o f  1 %  o f  

t h e  c o s t  o f  h e a l t h  c a r e  —  w e r e  p a i d  o u t  f o r  a l l  l o s s e s  

i n  1 9 8 9 . 50 - I n s u r e r s  a r e  r e t a i n i n g  5 7 %  o f  t h e  p r e m i u m s  

e a r n e d .

M e d i c a l  n e g l i g e n c e  i n s u r a n c e  i s  h i g h l y  p r o f i t a b l e  f o r  b o t h  p r i v a t e

a n d  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s .

• N a t i o n a l  D a t a :  I n  1 9 8 9 ,  t h e  n e t  p r o f i t  o f  m e d i c a l

n e g l i g e n c e  i n s u r e r s  i n  t h e  U . S .  w a s  2 7 . 9  c e n t s  f o r  e v e r y  

d o l l a r  o f  p r e m i u m  e a r n e d ,  F r o m  1 9 8 5  t o  1 9 8 9 ,  i n s u r e r s '  

a n n u a l  a v e r a g e  p r o f i t  o n  m e d i c a l  n e g l i g e n c e  i n s u r a n c e  w a s  

9 . 2 %  o f  p r e m i u m s  e a r n e d . 59 B e t w e e n  1 9 8 5  a n d  1 9 9 0 ,  t h e  

n e t  w o r t h  o f  m e d i c a l  l i a b i l i t y  i n s u r a n c e  c o m p a n i e s  m o r e  

t h a n  d o u b l e d  f r o m  $ 8 3 5  b i l l i o n  t o  $ 1 , 6 9 1  b i l l i o n . 60

• M i n n e s o t a  S t w i y :  A  s t u d y  o f  m e d i c a l  n e g l i g e n c e  c l o s e d

c l a i m s  f r o m  1 9 8 2  t o  1 9 8 7  b y  t h e  M i n n e s o t a  C o m m e r c e  

C o m m i s s i o n e r  f o u n d  n o  i n c r e a s e  i n  c l a i m  f r e q u e n c y ,  l o s s  

p a y m e n t s  a n d  l o s s  e x p e n s e s .  Y e t ,  p r e m i u m s  t r i p l e d  

r e s u l t i n g  i n  a  d e t e r m i n a t i o n  t h a t  S t .  P a u l  C o m p a n i e s  —
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t h e  n a t i o n ' s  l a r g e s t  m e d i c a l  l i a b i l i t y  i n s u r e r  - -  w a s  

s u b s t a n t i a l l y  o v e r c h a r g i n g  p o l i c y h o l d e r s .  S t .  P a u l  

a g r e e d  t o  r e f u n d  $ 1 . 5  m i l l i o n  t o  p h y s i c i a n s  i n  

M i n n e s o t a  . 61

• P h y s i c i a n s  S u e  I n s u r e r  F o r  E x c e s s i v e  P r e m i u m s :  I n  

1 9 8 9 ,  p h y s i c i a n s  i n  C o l o r a d o  w o n  a  $ 4  . 1  m i l l i o n  j u d g m e n t  

a g a i n s t  P H I C O  I n s u r a n c e  C o m p a n y .  T h e  c o u r t  f o u n d  t h a t  

t h e  i n s u r e r  c r e a t e d  a  s e n s e  o f  c r i s i s  a n d  p a n i c  t o  

j u s t i f y  a  l a r g e  p r e m i u m  i n c r e a s e . 62 P h y s i c i a n s  i n  

V i r g i n i a  a l s o  s u e d  P H I C O  f o r  i l l e g a l  c o n d u c t  w h e n  t h e  

c o m p a n y  c a n c e l e d  t h o u s a n d s  o f  d o c t o r s  p o l i c i e s  i n  1 9 8 6 .

• P h y s i c i a n - O w n e d  C o m p a n i e s :  A n  i n v e s t i g a t i o n  b y  t h e  

A r i z o n a  N e w - T i m e s  r e v e a l e d  t h a t  M I C A ,  a  d o c t o r - o w n e d  

c o m p a n y ,  p a i d  o u t  o n l y  3 0  c e n t s  o f  e v e r y  d o l l a r  i t  t o o k  

i n .  I n  a d d i t i o n ,  t h e  c o m p a n y  r e c e i v e d  a  3 6 %  r a t e  h i k e  i n  

1 9 8 7 .  D e s p i t e  a  r e d u c t i o n  i n  l a w s u i t s  i n  1 9 8 7  a n d  i t s  

o w n  d a t a  s h o w i n g  c l a i m  f r e q u e n c y  d e c r e a s i n g ,  t h e  c o m p a n y  

s t i l l  p r o j e c t e d  i n c r e a s e d  l a w s u i t s  f o r  1 9 8 8 .

M E D I C A L  N E G L I G E N C E  R E S T R I C T I O N S  A R E  N O  S O L U T I O N

T o r t  r e s t r i c t i o n s  w i l l  n o t  r e s o l v e  t h e  p r o b l e m s  o f  a c c e s s  t o  h e a l t h

c a r e .

• T h e  T a i l  W a g g i n g  t h e  D o g :  D u e  t o  t h e  h i g h  c o s t  o f  

h e a l t h  c a r e ,  a  l a r g e  n u m b e r  o f  A m e r i c a n s  h a v e  n o  h e a l t h  

c a r e  c o v e r a g e .  B l a m i n g  m e d i c a l  l i a b i l i t y  c o s t s ,  w h i c h  

a r e  l e s s  t h a n  1 % o f  t h e  c o s t  o f  h e a l t h  c a r e ,  f o r  t h e  

p r o b l e m  o f  h e a l t h  c a r e  a c c e s s  i s  l u d i c r o u s .  A l t e r i n g  

l e s s  t h a n  1 % o f  t h e  h e a l t h  c a r e  c o s t s  w o u l d  h a v e  n o  

s i g n i f i c a n t  i m p a c t  o n  t h e  t o t a l  c o s t  o f  h e a l t h  c a r e . 63

• R e a s o n s  f o r  C o s t s  o f  M e d i c a l  C a r e :  T h e r e  a r e  n u m e r o u s  

r e a s o n s  f o r  t h e  i n c r e a s e d  c o s t  o f  m e d i c a l  c a r e ,  i n c l u d i n g  

t e c h n o l o g i c a l  a d v a n c e s ,  i n c r e a s e s  i n  p o p u l a t i o n ,

i .  c r e a s e d  w a g e s  a s  w e l l  a s  g e n e r a l  a n d  m e d i c a l  i n f l a t i o n .  

I n  a  r e c e n t  G A O  r e p o r t ,  m e d i c a l  l i a b i l i t y  c o s t s  a r e  n o t  

e v e n  m e n t i o n e d  a s  a  c o n t r i b u t i n g  f a c t o r  o f  i n c r e a s i n g  

h e a l t h  c a r e  c o s t s . w

• R e s t r i c t i o n s  o n  C o m p e n s a t i o n  D o n ' t  W o r k :  C o n v e n t i o n a l  

w i s d o m  a b o u t  m e d i c a l  l i a b i l i t y  i s  n o t  s u p p o r t e d  b y  t h e  

f a c t s .  L i m i t s  o n  v e r d i c t s  a n d  a t t o r n e y ' s  f e e s  w i l l  n o t  

c u r b  t h e  i n c i d e n c e  o f  l i t i g a t i o n .  N e a r l y  8 0 %  o f  t h e  

i n j u r e d  p a t i e n t s  r e c e i v i n g  l i a b i l i t y  c o m p e n s a t i o n  h a v e  

e c o n o m i c  l o s s e s  w h i c h  e x c e e d  t h e  c o m p e n s a t i o n  r e c e i v e d .  

T h i s  p e r c e n t a g e  i s  e v e n  g r e a t e r  f o r  s e t t l e m e n t s .  L i m i t s  

o n  c o m p e n s a t i o n  w i l l  o n l y  e x a c e r b a t e  t h e  c u r r e n t  s h o r t  

f a l l . 65
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jAska Civil Liability Act of 1993 -1994
Part 1
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A l a s k a n s  f o r  L i a b i l i t y  R e f o r m

S e p t e m b e r  1 9 9 3



H O U S E  B I L L  N O ,  2 9 2

A B IL L  F O R  A N  A C ! ' E N T IT L E D  
"An .Act relating to civil actions; unending Alaska Rules of Civil Procedure 49, 68. nnd 82; and providing far on effective date."
he r r  e n a c te d  by  t h e  ie c t s la t u r e o f  th e  s ta te  or a i asica:
Settlor. 1. FINDINGS AND PURPOSE. (n)The legislature finds that

(1) civil justice in this state las generally been developed by die couitt on a casc-fcy-casc lwris: this process has resulted in some significant changes in die Imv,
mid tlx? legislature has [>airxlr colly intervened to bring about needed reforms.

(2) tbc lcvd of cialprnotice insurance premiums discourage physicians, architects, engineers, attorneys, and other professionals from initiating or continuing tlrcir 
pr.x ticc or offering needed senates to the public:

13) society as a whole cannot afford tue price of lawsuits years after construction, manufacture, tire delivery of services and other actions; the widespread use 
of claims made insurance policies makes it impossible to adequately turd economically insure against actions for na unlimited period of time; likewise it is extremely 
lUfficull to defend against a claim that has become stale after information and witnesses have disappeared;

(d) on the whole society is belter served with a statute of repose even though in a few limited instances injuries may go without compensation;
(5) hospitals lltnt comply w ith live disclosure rcquiicmcuts set out in this Act should not be liable for the negligence of independent contractors; to this extent 

this Act it intended to overrule the ease of Jackson V. Powers, 743, P2d 1376 (Alaska 1987);
6) the iiuiuea in Jjc Act were iutcncktl to be addressed in a axnprchcnave way in 1956; however, lire legislation passed in 1956 feil short oT accomplishing the

goals of legislature and the problems that existed in 1986still exist in 1993.

<b) It is the ptupoac of iltis Act to
(1) enact fnrtlier reforms that create a more equitable distribution of the ct'St and risk of injury;
(2) reduce costs associated with die civil justice system, while ensuring tint .adequate nnd appropriate ccmpwmrion for persons injured through tire fault ol others 

is available:
(3) tielp match lasses with compensation by helping to

(A) ensure that money puid to an injured person is available when anticipated expenses ur losses occur;
(II) eosttrc that a claimant with substantial injury requiring long-term treatment will have money available for future medical; care;
(C) reduce reparation system costs by ditninntion those portions of awards that irre col needed to compensate the claimant;
<D) eliminate duplicate recoveries; and 
(E) reduce the costs of litigation;

(■i) ensure llurt in actions involving the fault of more timtt one pcvaoo, tire fault of each claimant, defendant, third-party defendant, person who has l«cn released 
from liability, or other person responsible for tbc damages Ire determined nndasvwds bo allocated in accordance with dicir fault;

(5) reduce the amount of litignlioo proceeding to uial by modifying the allocation or attorney fcca and court costs based mi the offer of judgment nnd the final 
court nward thereby providing a financial incentive to both parties to settle tbc dispute;

(6) accumulate add ili oust information cotKcming the ccnl9 to sodcty of (tie civil justice sysietn as ii is presently constituted by having the attorney general compile 
useful inJwnwlion and present nn annua) rcjrort to the legislature; this infocimrtion is necessary to determine whether lire civil justice, health care, and insurance; systems 
as (Ik.) arc pre.seutly coaslitulcd are fairly serving victims and whether' a disproportionate amount of compensation dollars is absorbed by tbc system;

( 7) enact a stature of repose that meets tire tests r?et out in Turner Construction Co., Inc. v. Seales, 752 P.2d 467 (Alaska 1988);
(8) clarify the circumstances in which hospitals are held directly liable for live actions of health cm  proriders rot employed by the hospital.



Statute of Limitations 
House Bill No. 292

. Sect i on 2. A S  0 9 . 1U is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  read:

See.  09. 10 .0 52 .  C E R T A I N  A C T I O N S  T H A T  M U S T  B E  B R O U G H T  

I N  S I X  Y E A R S ,  ( a )  N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 4 0 ,  a p er s o n  m a y  n o t  

br i ng  a n  act ion f or  personal  i n j u r y ,  d eath,  o r  p r o p e r t y  d a m a g e  unl ess the 

a c t i o n  is b r ou g h t  w i t h i n  s i x  y e a r s  o f  the e a r l i e r  o f  the  da te

( 1 )  a  pr oduc t  a l l e g e d  to h a v e  c a u s e d  t he  |>ersonal  i n j u r y ,  d e a th ,  

or  p r o p e r t y  d a m a g e  w a s  p u r c h a s e d ;

(2 ) o r  s ub s ta nt ia l  c o m p l e t i o n  o f  d i e  c o n t n t c t i o n  a l l e g e d  t o  h a v e  

c a u s e d  the p er s onal  injury' ,  d e a t h ,  o r  p r o p e r t y  d a m a g e ,  o r

( 3 j  o f  the last  act  a l l e g e d  t o  h a v e  c a u s e d  d i e  per s on al  i n j u r y ,  

d e a t h ,  o r  p r o p e r t y  d a m a g e .

( b )  I h is  sec t i on  d o e s  n ot  a p p l y  i f

( 1 ) the p er son al  i n j u r y ,  d e a t h ,  o r  p r o p e r l y  d a m a g e  w a s  m u s e d  

i n t e n t i o n a l l y ;

(2 )  facts that  w o u l d  g i v e  n o t i c e  o f  a  p ot ent i a l  cause o f  a ct ion  arc 

i n t e n t i o n a l l y  c o n c e a l e d ;  o r

( 3 )  p  s ho rt er  p e r i o d  o f  t i m e  f o r  b r i n g i n g  t he  a c t i o n  is i m p o s e d  

u n d e r  a n o t h e r  p r o v i s i o n  u l  l a w .

( c )  I n  i b i s  s ec t i on ,  ’ s u b s t a n t i a l  c o m p l e t i o n "  m e a n s  the d a te  w h e n  

c o n s t r u c t i o n  i s  s u f f i c i e n t l y  c o m p l e t e d  to  id  l o w  t he  o w n e r  or a p e r s o n  

a u t h o r i z e d  b y  the o w n e r  to  o c c u p y  t h e  i m p r o v e m e n t  o r  to  use  t he  

i m p r o v e m e n t  i n  the r u m m e r  f o r  w h i c h  it  w a s  i n t e n d e d .

Statute of Limitations 
Summary of Amendments

S e c t i o n  2: A d d s  a  n e w  s e c t i o n  t o  A S  0 9 . 1 0 .

Tire, purpose o f  a m e n d m e n t s  t o  Sect i ons  1 t hr o ugh  4  is to m a k e  it c lear  that 

l egal  act ion s  i n v o l v i n g  p er son al  i n j u r y ,  d eath,  o r  p r o p e r l y  d a m a g e  m u s t  

b e  b r ou g h t  w i t h i n  a  f a i r  a n d  r e as o n a bl e  t ime .  A l l  c r i m e s ,  e x c e p t  m i n d e r ,  

h a v e  a s ta tute  o f  l i m i t a t i o n s  i n  o u r  l e g a l  c o de.  T h e  s a m e  s t a n d a r d  o f  

f a i r n e ss  s h o u l d  a l s o  a p p l y  l o  c i v i l  l aws ui t s .

T h e  a m e n d m e n t  sets a  six-  y e a r  statute o f  l i m i t a t i o n s  o n  legal  a c t io n s  f o r  

i n j u r y ,  death,  or p r o p e r l y  d a m a g e .  T h e  t i m e  p e r i o d  i s  m ea s u r e d  f r o m  the 

d a l e  t h e  p r od u c t  i n  q u e s t i o n  w a s  p u r c h a s e d ,  c o n s t r u c t i o n  c o m p l e t e d ,  o r  

t h e  last  act that  a l l e g e d l y  c a u s e d  the  ha r m.

T h e  s i x - y e a r  s tatute e l  l i m i t a t i o n s  w o u l d  not  a p p l y  i f  the i n j u r y ,  d ea t h,  o r  

p r o p e r t y  d a m a g e  w a s  c a u s e d  b y  an i n t e n t i o n a l  act  o r  i f  ther e  w a s  a n  

i n t e n t i o n a l  c o n c e a l m e n t  o f  facts that i c s u l ie d  i n  a  d e l a y  o f  o v e r  s i x  years 

b e f o r e  the basi s  l o r  l e g al  a c t i o n  w o s  k n o w n .  T h e  a m e n d m e n t  d o e s  n o t  

a p p l y  i f  a s h o r t e r  p e r i o d  o f  t i m e  f o r  b r i n g i n g  a  p a r t i cu l ar  l egal  a c t i o n  i- 

i m p o s e d  u n d e r  a n o t h e r  p r o v i s i o n  o f  l a w .

T h e  t erms f o r  c o m p l e t e d  c o n s t r u c t i o n  ar c  d e f i n e d  a n d  c l a r i f i e d  to  a v o i d  

m i s i n t e r p r e t a t i o n  b y  l i t i g a n t s  o r  courts.



Statute of Limitations 
House Bill No. 292

S e e.  3 .  A S  0 9 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  l o  read:

Six: .  0 9 . 1 0 . 0 6 5 . 1 . I M I T A T I O N  O N  A C T I O N S  A G A I N S T  M E A L T I 1 

C A R E  P R O V I D E R S ,  (a)  N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . M 0 ,  a n  a c t i o n  

b as ed  o n  p r o f e s s i o n a l  n e g l i g e n c e  m a y  not  be b r o u g h t  a g a i n s t  a h e a l t h  

c ar e  p r o v i d e r  unless

( 1 )  the a c t i on  is b r o u g h t  w i t h i n  t w o  y e m s  f r o m  (he d a t e  o f  t h e  

a l l e g e d  n e g l i g e n t  e e l  o r  o m i s s i o n ;  o r

(2 )  i f  the i n jur e d  p er s on  is,  on  lire date o f  lire a l l e g e d  ne gl i gent  act  

o r  o m i s s i o n  less than s i x  y ea r s  o f  ag e,  t he  a c t i o n  is b r o u g h t  b e f o r e  Lire 

p e r s o n ' s  e i g h t h  b ir t hda y.

( b )  T h e  l i m i t a t i o n  i m p o s e d  u n d e r  (a)  o f  th i s  s e c t i o n  i s  l o l l e d  d u r i n g  

a n y  j rcr i ix is  i n  w h i c h  there ex is ts

( 1 ) f r a u d ,  i n c l u d i n g  f r a u d  o r  c o l l u s i o n  b y  a pa r e n t ,  g u a r d i a n ,  

i nsurer ,  o r  h eal th  care p r o v i d e r ,  r e s u l t i n g  i n  the f ai lur e  t o  br i ng  an  a c t i o n  

o n  b e h a l f  o f  a n  i n j ur e d  m i n o r .

(2 ) i n t e n t i o n a l  c o n c e a l m e n t  o f  facts that w o u l d  g i v e  n o t i c e  o f  n 

p o t e nt i a l  a c t i o n ;  o r

(.3) t h e  u n d i s c o v e r e d  p r e s e n c e  o f  a f o r e i g n  b o d y ,  that  ha s  n o  

t h e r a p e u t i c  o r  d i a g n o s t i c  p u r p o s e  o r  c l f c c l ,  i n  the b o d y  o f  t he  i n j u r e d  

j rcrson a n d  t he  a c t io n  is b ased o n  the p re s en ce  o f  t he f o r e i g n  b o d y.

( c)  I n  t h i s  sect i on,

( I j  “ heal thcar e p rov id er ”  has the m e a n i n g  g i v e n  i n  A S 0 9 5 5 . 5 6 0 ;

(2 ) ' 'profess i onal  n e g l i g e n c e ”  m e a n s  a  n e g l i g e n t  a c t o r  o m i s s i o n  

b y  a  h e a l t h  care p r o v i d e r  i n  r e n d e r i n g  p r o f e s s i o n a l  s e r v i c e s ;

(3 ) “ p r of e ss i on a l  s e r v i c e s "  m e a n s  s er v i ce s  p r o v i d e d  b y  a h e a l t h  

car e  p r o v i d e r  t ha t  are w i t h i n  the s c o p e  o f  s e r v i c e s  f o r  w h i c h  the h e a l t h  

car e p r o v i d e r  is l icensed,  a n d  that  are n o t  pro l t i b i l ed  u n d e r  the heal th care 

p r o v i d e r ' s  l i c e n s e  o r  b y  a h o s p i t a l  i n  w h i c h  t he  h e a l t h  car e p r o v i d e r  

pract ices.

Statute of Limitations 
Summary of Amendments

S e c l l o n  3 :  A d d s  a  n e w  s e c t i o n  t o  A S  0 9 . 1 0 .

T h i s  a m e n d m e n t  a d d s  t w o  n e w  s e c t i o n s  to  t he  statutes o n  M e d i c a l  

M a l p r a c t i c e .  T h e  f i rst  sets a  t w o - y e a r  statute o f  l i m i t a t i o n s  o n  a c t i o n s  

a g a i n s t  h e a l t h  c a r e  p r o v i d e r s  b a s e d  o n  p r o f e s s i o n a l  n e g l i g e n c e  o r

o m i s s i o n .

T h e  s e c o n d  part  o f  t h i s  a m e n d m e n t  states that  t h e  t w o - y e a r  l i m i t a t i o n  

d o e s  n o t  a p p l y  t o  m i n o r s  u n d e r  t he  age o f  s i x .  M i n o r s  m u s t  b r i n g  a n y  

legal  act ions w i t h i n  t w o  years o r  b ef or e t hei r  e i g ht h  b ir thday -  w h i c h e v e r  

is l o ng er .  T o l l i n g  o f  t he  t i m e  l i m i t a t i o n  p r o v i d e s  a d d i t i o n a l  p r o t e c t i o n  

f o r  m i n o r s .  T h e  c l o c k  s t o ps ,  i f  f r a u d  b y  a  pa r e n t,  g u a r d ia n ,  i n su re r ,  o r  

h eal th  p r o v i d e r  i s t h e  reason a c t i o n  w a s  n ot  taken.  T i m e  is a l so  e x t e n d e d  

f o r  m i n o r s  i f  the r e w a s  a n  i n t e n t i o n a l  c o n c e a l m e n t  o f  f a ct s  o r  a n  

i n t e n t i o n a l  c o n c e a l m e n t  o r  u n d i s c o v e r e d  p r e s e n c e o f  a  f o r e i g n  b o d y  

w i t h  n o  t h e r a p e u t i c  o r  d i a g n o s t i c  p u r p o s e ,  p r o v i d e d  th i s  s p e c i f i c a l l y  

a p pl i es  t o  the l e g al  a c t i o n  b e i n g  b ro u g h t .

T h e  t h i r d  par t o f  t h i s  a m e n d m e n t  d e f i n e s  l e m r s  to  ensur e that  the 

statute is u n d e r s t o o d  a n d  a p p l i e d  f a i r l y .

R e f e r e n c e  C o u r t  C a s e :  J o h n s o n  v.  S i e g f r i e d  

S u p r e m e  C o u r t  O p i n i o n  3 8 9 0 ,  O c t .  2 ,  1.992



■ a n n

Statute of Limitations 
House Bill No, 292

S e c.  4 . A S  0 9 . 1 0 . 0 7 0  is a m e n d e d  l o  /c ad:

See.  0 9 . 1 0 . 0 7 0 .  A C T I O N S  T O  B E  B R O U G H T  I N  T W O  Y E A R S .  

A  ( H O J  p e r s o n  m a y  n u t  b r i n g  a n  a c t io n  ( 1 )  f o r  l i b e l ,  s l an d e r ,  assaul t ,  

bat t ery,  s e d u c t io n ,  o r  false i m p r i s o n m e n t  | , O R  F O R  A N Y  I M J f R Y  ' T O  

T H E  P E R S O N  O R  R I G H T S  O F  A N O T H E R  N O T  A R I S I N G  O N  

C O N T R A C T  A N D  N O T  S P E C I F I C A L L Y  P R O V I D E D  

O T H E R W I S E ] ;  (?.) u p o n  a statute f or  a f or fe i tur e  o r  p e n a l t y  to  t he state;  

o r  ( 3 j  u j j o i i  a  l i a b i l i t y  c r e a te d  b y  st at ut e,  o t h e r  t h a n  a  p e n a l t y  o r  

f o r f e i t u r e ;  u n l e s s  c o m m e n c e d  w i t h i n  t w o  years.

S e c.  5.  A S  0 9 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  l o  read:

S ee.  0 9 . 1 0 . 0 7 5 .  L I M I T A T I O N  O N  A C T I O N S  I N V O L V I N G  

I N J U R Y  T O  P E R S O N  O R  P R O P E R T Y ,  ( a )  N o t w i t h s t a n d i n g  A S  

0 9 . 1 0 . 1 4 0 ,  a  per son  m a y  net  b r i n g  an a c t i o n  l o r  p er s onal  i n j u r y ,  d eath,  

o r  p r op e rt y  d a m a g e  unless the a c t io n  is b ro u g h t  w i t h i n  t u n  year s o f  the 

ac c rua l  o f  the act i on.

<b) T h i s  sect ion does not  a p p l y  i f  a  s l w r l c r  per i od  o f  t i m e  f or  b r i n g i n g  

the a c t i o n  ts i m p o s e d  u nd er  a n o t h e r  p r o v i s i o n  o l  l a w .

New Text Underlined (DELETED TEXT BRACKETED]

Statute of Limitations 
Summary of Amendments

S e c t i o n  4 :  A m e n d s  the l a n g u a g e  i n  0 9 . 1 0 . 0 7 0

T h i s  c h an ge s  “ n o  person m a y  b r i n g ' 1 t o  “ a  person m a y  not  br i ng u c t i o n ”

a n d  r e m o v e s  u n c l e a r  a n d  c o n f l i c t i n g  l a n g u a g e  f r o m  tire statute.

T h e  e x i s t i n g  t w o  y e a r  l i m i t  f o r  a c t i o n s  i n v o l v i n g  l i be l ,  s lander,  assaul t,  

bat t ery,  s e d u c t i o n ,  o r  f a ls e  i m p r i s o n m e n t  r e m a i n s  the same.  H o w e v e r ,  

the a m e n d m e n t  deletes ( he  l i m i t a t i o n  f o r  injury'  o r  r i ght s  o f  a n o t h e r  n o t  

s p e c i f i c a l l y  p r o v i d e d  f u r  b y  o t h e r  statutes.

S e c t i o n  5 :  A d d s  a  n e w  a m e n d m e n t  to  0 9 . 1 0 .

T h e  a m e n d m e n t  pla ces  a t w o - y e a r  l i m i t  o n  a c t i o n s  i n v o l v i n g  i n j u r y ’, 

d e a t h ,  o r  p r o p e r t y  d a m a g e  a f t e r  the d a t e  c l a i m a n t s  c o u l d  r e a s o n a b l y  

b e l i e v e  t h e y  had a c l a i m .



Cap on Noneconomic Awards 
House n i l !  No. 292

S e c .  (>. A!> 0 9 . 1 7 . 0 1 0 ( a )  i s  a m e n d e d  t o  read:

( at  I n  a n  a c t i o n  l o  r e c o v e r  d a m a g e s  Tor p er s o n a l  i n j u r y  o r  

w r o n g f u l d e a t h  [ B A S E D  O N  N E G L I G E N C E ] ,  d a m a g e s  f o r  

n o n e c o n o m i c  losses shal l  be l i m i t e d  l o  c o m p e n s a t i o n  f o r  pai n,  suf f er i ng ,  

i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  d i s f i g u r e m e n t ,  loss o f  e n j o y m e n t  

o f  l i f e ,  l o ss o f  c o n s o r t i u m ,  a n d  o t h e r  n o n p e c u n i a r y  d a m a g e .

Se e.  7 .  A S  0 9 , 1 7 . 0 1 0 ( b )  is a m e n d e d  to read:

(1>) T h e  a m o u n t  o f  d a m a g e s  a w a r d e d  b y  a  c o u r l o r  a  j u r y  u n d e r

(a)  o f  thin s e c t i o n  m a y  n ot  e x c e e d  $ 5 0 0 , 0 0 0  f o r  a l l  c l a i m s ,  i n c l u d i n g  a 

loss o f  c o n s o r t i u m . c j a i m ,  a r i s i n g  o u r  o f  a  s i ng l e  i n j u r y  o r  death  [ E A C H  

C L A I M  B A S E D  O N  A  S E P A R A T E  I N C I D E N T  O R  I N J U R Y ] .

N ^ v T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]

S e c t i o n  6: A m e n d s  the l a n g u a g e  i n  0 9 . 1 7 . 0 1 0 ( a )

T h i s  sect i on e x t e n d s  the d e f i n i t i o n  f o r  n o n e c o n o m i c  l oss es  to  i n c l u d e  

c l a i m s  f o r  w r o n g f u l  d ea t h  as w e l l  as per s onal  i n j u r y .  T h e  d e f i n i t i o n  is 

c l a r i f i e d  b y  r e m o v i n g  " n e g l i g e n c e , ”  w h i c h  i s  d i f f i c u l t  t o  e s t a bl i s h  o r  

d i s p r o v e .  T h e  c h a n g e  f u r t h e r  d e f i n e s  n o n e c o n o m i c  l o ss es  to  i n c l u d e  

l oss  o f  c o n s o r t i u m  ( the r i g h t  t o  n h u s b a n d ' s  o r  w i f e ' s  f e l l o w s h i p ) .

S e c t i o n  7 :  A m e n d s  the l a n g u a g e  i n  0 9 . 1 7 . 0 1 0 ( b )

L a n g u a g e  i s  a l t er e d  i n  t h i s  s e c t i o n  t o  c l a r i f y  h o w  t h e  e x i s t i n g  c a p  

s h o u l d  b e  a p p l i e d  a n d  t o  i n c l u d e  l oss  o f  c o n s o r t i u m  f o r  c o ns i st e nc y .

T h i s  prevents s o m e o n e  f r o m  col le c t i ng  o v e r  $ 5 0 0 , 0 0 0  b y  f i l i n g  m u l t i p l e  

c l a i m s  f o r  t h e  s a m e  i n c i d e n t  o r  i n j u r y  .

C a p  o n  N o n e c o n o m i c  A w a r d s

S u m m a r y  of A m e n d m e n t s

R e f e r e n c e  C o u r t  C n s e :  G i l l e s p i e  v.  B e t a  C o n s t r u c t i o n  a n d  D O T .  

3 A N - 9 0 - 8 4 1 4 C V



i 'unitive D am ages  
H ouse  Bill No. 292

S e c ,8. A S  0 9 . 1 7 . 0 2 0  i s  a m e n d e d  to  read:

Sec.  0 9 . 1 7 . 0 2 0 .  P U N I T I V E  D A M A G E S .  P u n i t i v e  d a m a g e s  m a y  

net  be a w a r de d  in an a c t ion,  w h e t h e r  i n  tori, contract,  o r  o ther wi se,  unless 

s up por t ed  b y  clear an d  c o n v i n c i n g  e v i d e nc e  o l  m a l ice a m i  c o n s c i ous  a c ts 

sho w i n g  d e l i b e r a t e  d i s r e g a r d  o f  a n o t h e r  p er s o n  b y  t he  p e r s o n  f r o m  

w h i u n  th e m i ni  l ive d a m a g e s  a rc  s o u g ht.

Se c .  9 .  A S  0 9 . 1 7 . 0 2 0  i s  a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  l o  read:

( b )  T h e  a m o u n t  o f  p u n i t i v e  d a m a g e s  a w a r d e d  b y  a c o u r t  o r  j u r y  

u n d e r  ( a )  o f  this  s e c t i o n ,  m a y  n o t  e x c e e d  t hree t i m e s  t h e  a m o u n t  o f  

c o m p e n s a t o r y  d a m a g e s  a w a r d e d  oi  $ 200,0(H). w h i c h e v e r  a m o u n t  is 

greater.

N ew  T e x t U n d e r lin e d  [D E L E T E D  T E X T  B R A C K E T E D ]

Punitive Damages 
Summary of Amendment

S e c t i o n  S :  A m e n d s  the  l a n g u a g e  i n  A S  0 9 . 1 7 . 0 2 0  

T h e  cu rr e nt  statute a l l o w s  p u n i t i v e  d a m a g e s  t o  be a w a r d e d  w h e n  t here 

is “ c l ea i  a n d  c o n v i n c i n g  e v i d e n c e , ”  b u t  d o c s  n ot  e x p l a i n  e v i d e n c e  o f  

w h a t  act ions.  T h e  a m e n d m e n t  d e f i ne s  e v i d e nc e  as act i ons o f  m a l i c e  and 

c o n s c i o u s  d i s r e g a r d  o f  a n o t h e r  person.

S e c t i o n  9 :  A d d s  a  n e w  s u b s e c t i o n  to  A S  0 9 . 1 7 . 0 2 0

A n y  a w ar ds  f or  p u n i t i v e  d a m ag es  w i l l  be at  Icasi  $ 2 0 0 , 0 0 0  o r  u p  t o three

r i m e s  t he  a m o u n t  o f  c o m p e n s a t o r y  d a m a g e s  a w a r d e d .

R e f e r e n c e  C o u r t  C a s e :  U nde r wr i ter s  at L l o y d s  L o n d o n  v. T h e  N a r r o w s ,  

1. &  L  E n t e r p r i s es .

3 A N 0 8 9 - 0 9 2 7 2  C l  S u p r e m e  C o u r t  O p i n i o n  3 9 2 3 ,  J a n u a r y  2 9 ,  1 9 9 3



Dnninges Resulting from Commission of n Crime 
House Bill No. 292

S e c .  10.  A S  0 9 . 1 7 . 0 3 0  is a m e n d e d  l o  read:

S e e .  0 9 . 1 7 . 0 3 0 .  D A M A G E S  R E S U L T I N G  F R O M  

C O M M I S S I O N  O F  A  C R I M E .  A  p er son w h o  suf fers personal  i n j u r y  or  

d ea t h  m a y  n o t  r e c o v e r  d a m a g e s  f o r  t he  pe r s on u)  i n j u r y  or  d eat l i  i f  the 

i n j u r i e s  o r  d e a t h  o c c u r re d  w h i l e  I he p e r s o n  w a s  a t t e m p t i n g t o  c o m m it 

o r  c o m m i t t i n g  a  f e l on y.  o r  f l ee i ng f r o m  [ E N G A G E D  1NJ the c o m m i s s i o n  

o f  a  f e l o n y ,  ( T H E  P E R S O N  H A S  B E E N  C O N V I C T E D  O F  T H E  

F E L O N Y ,  I N C L U D I N G  C O N V I C T I O N  B A S E D  O N  A  G U I L T Y  

P L E A  O R  P L E A  O F  N O L O  C O N T E N D E R E . ]  a n d  t h e  a c t i o n 

[ F E L O N Y ]  s u b s t a n t i a l l y  c o n t r i b u t e d  to  t h e  i n j u r y  o r  d c n l h .  [ T H I S  

S E C T I O N  D O E S  M O T  A F F E C T  A  R I G H T  O F  A C T I O N  U N D E R  4 2  

U . S . C .  1 9 8 3 ] .

New Text Underlined [DEIETED TEXT BRACKEl'ED]

S e c t i o n  10 : A m e n d s  t h e  l a n g u a g e  i n  A S  0 9 . 1 7 . 0 3 0  

T h e  s ta tu te  p r ev e n t s  a  p e r s o n  o r  t h e i r  estate f r o m  s u i n g  f o r  p er son al  

i n j u r y  o r  d e a t h  that  o c c u r r e d  w h i l e  t h a t  p e r s o n  w a s  i n  the process o f  

c o m m i t t i n g  a f e l o n y ,  p r o v i d e d  the c r i m i n a l  a c t i v i t y  c o n t r i b u t e d  to t he  

i n j u r y .  T h e  a m e n d m e n t  i n c l u d e s  i n ju r i es  o r  death  that c c e u r  i f  a f e l o n y  

i s a t t e m p t e d  o r  r esul t  w h i l e  t he  p e r s o n  is a t t e m p t i n g  to e s ca p e a n d  

r e m o v e s  the n e c es s i t y  f o r  I he  p e r s o n  t o  b e c o n v i c t e d .

D a m a g e s  Resulting f r o m  C o m m i s s i o n  o f  a  C r i m e

S u m m a r y  of A m e n d m e n t

4 r. 4 * * 'I.
.. • » i

R e f e r e n c e  C o u r t  C a s e :  J o h n  M i l l e r  v.  A n c h o r a g e  P o l i c e  D e p a r t m e n t  

3  A N - 9 0 - 8 0 0 9



Damage Calculation 
House Bill No. 292

S ec . 11. A S  0 9 . 17.(VMXn) is m n e n d e d  lo  read :

(:i) In  every* c a se  w h e re  d a m a g e s  fo r p e rso n a l in ju ry  o r  d e a th  a re  

aw a rd e d  by th e  c o o  it  o r j u r y  (,]
d j t h e  v e rd ic t sh a ll b e  ite m iz e d  b e tw e e n  e c o n o m ic  lo s s  a n d  

n o n e c o n o m ic  lo ss , i f  a n y . a s  fo llo w s:
(A ) |(1)1 p a s t e c o n o m ic  lo s s ;  

t i l l  1(2)1 p as t n o n e c o n o m ic  lo s s ;
(C) (.(3)1 fu lu re  e c o n o m ic  lo s s ;
(l>) [(d)] fu tu re  n o n e c o n o m ic  lo ss : |A N D |

(E ) [(5)] p u n it iv e  d a m a g e s ; a n d  
(21 th e  a m o u n t a w a rd e d  lo r  pa s t  o r  fu tu re  e c o n o m ic  a n d  

no n e c o n o m ic  lo ss  s hall be  re d u c e d  by th e  a m o u n t o f  fe d eral a n d  s la te  

in co m e lax  th a t w o uld be p a id  on the a m o u n t aw ard ed  u nd er tax  r a tes 

in  e ffe c t on  th e d a te  o f  the in ju ry  o r d ea th .

New Text Underlined (DELETED TEXT BRACKEl’EDJ

Damage Calculation 
Summary of Amendments

S e c t io n  11: A m e n d s  th e  la n g u a g e  in  A S  0 9 . 1 7 .0 4 0 (a ).

T h e  te rm  “ d e a th ” is  a d d e d  s o  th a t th e  s ta b ile  a p p l ie s  to  d a m a g e s  

aw a rd e d  fo r leg a l a c tio n s  in v o lv in g  b o th  p e rso n a l in ju ry  a n d  d ea th .

O u tlin e  n u m b e rs  an d  lo ite rs  a rc  a l te re d  s o  n ew  tex t c a n  be a d d e d .

T h e  a d d e d  te x t s ta te s  th a t a f lc r  p a s t a n d  fu tu re  e c o n o m ic  a n d  
n o n e c o n o m ic  lo sse s  h a v e  b een  c a lc u la te d  by  d ie  c o u r t,  the  am o u n t 

o f  s ta te  n n d  fe d e ra l ( a x e s  th a t w o u ld  h a v e  b e e n  p a id  is  su b tra c te d  

fro m  d ie a w a rd . T h e  a m o u n t o f  ta x  s h o u ld  b e  c a lc u la te d  u s in g  ih e  
s la te  a n d  fe d e ra l tax  ra le  a t  th e  lim e  o f  th e  in ju ry  o r  d e a th .

IR S  c o d e  1114(A)(2) a l lo w s  in co m e fro m  aw a rd s  in v o lv in g  p erso n a l 

in ju ry  o r  d e a th  to  be lax  e x e m p t. U n d e r  c u rre n t s ta tu te s , aw a rd s  a rc  

ca lc u la ted  a s  lire g ro ss lo ss  to  tire c la im an t. T h e re fo re , th e  p rev a ilin g  

party  is a w a rd e d  llreir ac tu a l jrast an d  p ro jec ted  loss, p lu s  th e  am o u n t 

tlicy w o u ld  tinvc paid in taxes under norm al circum stances. C la im an ts  

m e  b e in g  c o m p e n s a te d  a s  i f  f u tu re  e a rn in g s  w ere  tax  e x e m p t.

T h i s  a m e n d m e n t  e n s u r e s  th a t th e  p r e v a i l in g  p a r ty  is  f a ir ly  
c o m p e n sa te d  Cot ac tua l a fte r-tax  losses. A t the  sam e tim e , i t  p reven ts  

a w a rd s  f ro m  b e in g  in fla ted  by  a s  m u c h  a s  3 4 %  an d  p ro tec ts  the n o n - 

p re v a ilin g  p a r ty  from  b e in g  u n fa ir ly  p e n a liz e d . S p e c ify in g  Ivow th e  

tax  ra te  sh o u ld  be c a lc u la te d  r e m o v e s  th e  n ee d  to  s p e c u la te  h o w  

m u c h  f u tu re  ta x e s  w ill b e  a n d  p re v e n ts  fu tu re  l i t ig a t io n  fo r  a w a rd  
a d ju s tm e n ts .



Periodic Payments 
Ilonse Bill No. 292

S e c . 12  A S  0 9 .1 7 .0 1 0 (d )  is a m e n d e d  to  read :

(d )  In  a n  a c tio n  to  re c o v e r  d a m a g e s ,  th e  c o u r t  s h a ll ,  a t  the  re q u e s t o f  

a [A N  IN JU R E D ] p a r ly , e n te r  ju d g m e n t  o td e r in g  th a t a m o u n ts  a w a rd e d  

a ju d g m e n t  c re d ito r  fo r  fu tu re  d a m a g e s  h e  p a id  to  th e  m a x im u m  e x te n t 

fe a s ib le  b y  p e r io d ic  p a y m e n ts  ra th e r  th a n  b y  a  lu m p -s u m  p a y m e n t. I f  a  

p o rtio n  o f  Hie ju d g m e n t aw ard ed  is  o w e d  to  an  a tto rn e y  u n d e r  a c o n tin g en t 
Ic e  a g r e e m e n t ,  tha t  p o r tio n  o f  th e  ju d g m e n t sh a ll b e  re d u c e d  to  p re s e n t 

v a lu e  a n d  p a id  in  a  tu m p  s um ,

S e c . 13. A S  1 )9 .1 7 .0 4 0 (0  is  a m e n d e d  to  read :

( !)  A ju d g m e n t  o id e i in g  p a y m e n t  o f  fu tu re  d a m a g e s  lo r  p e r s o n al 

in ju ry  o r  d e a th by  p e r io d ic  p a y m e n t sh a ll sp e c ify  the  re c ip ie n t , the  d o lla r  

a m o u n t o f  the  p a y m e n ts , in c lu d in g  a n v  in c re a s e s  in  fu tu re  p a y m e n ts  fo r  

a n t ic ip a te d  in f la t io n , th e  in te rv a l b e tw e e n  p a y m e n ts ,  a n d  th e  n u m b e r  o f  

p a y m e n ts  o r  th e  p e r io d  o f  tim e  o v e r  w h ic h  p a y m e n ts  sh a ll  b e  m a d e . 

P a y m e n ts  m a y  be m o d if ie d  o n ly  in  the e v e n t o f  th e  d e a th  o f  th e  ju d g m e n t  

c r e d i to r ,  in  w h ich  c a s t  p a y m e n ts  m a y  n o t b e  re d u c e d  o r  te rm in a te d , b u t 

s h a ll  b e  p a id  to  p e rso n s  to  w h o m  th e  ju d g m e n t  c r e d i to r  o w e d  n d u ty  o f  

s u p p o r t ,  a s  p ro v id e d  b y  la w , im m e d ia te ly  b e fo re  d e a th . In  th e  e v e n t  th e  

ju d g m e n t c re d ito r o w e d  n o  d u ty  o f  s u p p o r t  to  d e p e n d e n ts  a t  the tim e o f  Hie 

ju d g m e n t  c r e d i to r ’s  d en til, the  m o n e y  r e m a in in g  sh a ll  b e  d is tr ib u te d  in  

a c c o rd a n c e  w ith  a  w ill o f  th e  d e c e a s e d  ju d g m e n t  c r e d i to r  a c c e p te d  in to  

p ro b a te  o r  un d er the in te s ta te  law s o f  th e  s ta le  i f  lire d e c e a se d  L id  n o  w ill.

S e c t io n  1 2 : A m e n d s  th e  la n g u a g e  in  A S  0 9 .1 7 .0 4 0 (d )

C lta n g e s  th e  p h ra se  ‘'a n  in ju re d  p a r ty ”  to  “ a  p a r ty .” T h is  a l lo w s  a n y o n e  

in v o lv e d  in  th e  s u it ,  r a th e r  th a n  j u s t  th e  c la im a n t ,  to  r e q u e s t  p e r io d ic  

p a y m e n ts  fo r  a m o u n ts  a w a rd e d  fo r  fu tu re  d a m a g e s .

I f  a n y  p o rtio n  o f  th e  ju d g m e n t  a w a rd e d  to  th e  p re v a ilin g  p a r ty  is d u e  the  

a tto rn ey  b e c a u s e  o f  a  c o n t in g e n t fee  a g re e m e n t, th a t p o jtio n  is  to  be p a id  

in  a  lu m p  su m  u n d e r  th e  p r e s e n t  v a lu e  n t th e  t im e  o f  th e  a w a rd .

S in c e  c o n t in g e n t  fe e s  a r c  b a s e d  o n  a  p e r c e n ta g e  o f  th e  a w a rd ,  the  

a m o u n t a t to rn e y s  re c e iv e  in c re a s e s  a s  p e r io d ic  p a y m e n ts  a r e  a d ju s te d  

u p w a rd  f o r  in f la t io n .  A tto r n e y s  e a rn  th e ir  f e e  a t  th e  tim e  o f  th e  leg a l 

a c tio n , A llo w in g  th a t fe e  lo  in c re a se  w ith  fu tu re  p a y m e n ts  m e a n s  c o u rts  

a re  e s s e n tia l ly  g iv in g  a t to r n e y s  a n  a n n u a l ra ise .

S e c t io n  1 3 : A m e n d s  th e  la n g u a g e  in  A S  0 9 .1 7 .0 1 0 ( 0
T h e  w o rd s  ‘‘fo r  p e rso n a l in ju ry  o r  d e a th ” a rc  a d d e d  to  th e  s ta tu te . This

c la r il ie s  w h a t ty p e  o f  d a m a g e  a w a rd s  a r e  b e in g  re g u la te d  b y  th is  s ta tu te .

C o u rts  m u s t sp e c ify  th e  p c rc c n ta g e o r  th e  m e th o d  fo r in c re a se s  b y  w h ich  

fu tu re  p e r io d ic  p a y m e n ts  w il l  in c re a s e  to  c o v e r  in f la tio n .

Periodic P a y m e n t s

S u m m a r y  of A m e n d m e n t s

B y  sp ec ify in g  the a m o u n t o r  m e th o d  a llo w ed  fo r in fla tio n , the a m en d m e n t 

p re v e n ts  fu tu re  l i t ig a t io n  fo r  a n  a d ju s tm e n t  o f  th e  o r ig in a l  a w a rd  an d  

a v o id s  p ro b le m s  su c h  a d ju s tm e n ts  c o u ld  h a v e  o n  th e  ta x  e x e m p t s ta tu s  

o f  fu tu re  in c o m e  p a y m e n ts .

M ew  T e x t  U n d e r lin e d  [D E L E T E D  T E X T  B R A C K E T E D ]



Collateral Benefits 
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S e e . 14 AS 03 17.070 is re p e a le d  an d  re e n a c te d  In read :

S e c . 0 9 .1 7 .0 7 0 . C O L L A T E R A L  B E N E F IT S , (a ) E x c e p t w h e n  the 
c o lla te ra l so u rc e  is  a  f e d e ra lly  fu n d e d  p ro g ra m  th a t b y  law  m u s t s e e k  
s u b ro g a tio n  a n d  e x c e p t f o r  d e a th  b e n e f its  p a id  u n d e r  l ife  in su ra n c e , a  

c la im a n t in  an a c tio n  fo r  p e rso n a l in ju ry  o i d e a th  m a y  < ily  re c o v e r  
d a m a g e s  th a t e x c e e d  a m o u n ts  re c e iv e d  b y  the  c la im a n t ,  o r  tliui w ith  

re a so n a b le  p ro b a b ility  w ill b e  re c e iv e d  in  the fu tu re  b y  the  c la im u n t, a s  

c o m p e n sa tio n  fo r  th e  in ju r ie s  f ro m  c o lla te ra l so u rc e s , w h e th e r  p r iv a te , 

g ro u p , o r  g o v ern  m en ta l, a n d  w h e th e r  c o n tr ib u to ry  u r  n o n c o n tr ib u lo iy .

(b ) In  u n  a c tio n  fo r  p e rso n a l in ju ry  o r  d e a th , a p e rs o n  d e fe n d in g  a  

c la im  m a y  in tro d u c e  in to  e v id e n c e  a n y  a m o u n t p a id  o r  p a y a b le  as a  
ben e fit to th e c ln im a n t as a  resu lt o f  Uic personal in ju ry  o r  d ea th  u n d e r 4 2  

U .S .C . 301 - 1397 (S o c ia l S e c u r ity  A c t) ;  a  s ta te  o r  fe d e ra l d isa b ility  o r  

w o r k e r s ' c o m p e n s a tio n  a c t ;  h e a lth ,  s ic k n e s s ,  d is a b i l i ty ,  a c c id e n t,  o r  

in c o in c -d isn b ility  in s u ra n c e ;  in s u ra n c e  th a t p ro v id e s  h e a lth  b e n e f its  o r  

in c o m c -d is a b il i ty  c o v e r a g e ;  a n d  a c o n tra c t  o r  a g re e m e n t o f  a  g ro u p , 

o rg a n iz a tio n ,  p a r tn e rs h ip , o r  c o rp o ra t io n ,  o r  o th e r  c o l la te ra l  so u rc e , to  

p ro v id e , p ay  fo r, o r  re im b u rs e  th e  c o s t  o f  m e d ic a l, h o s p ita l ,  d e n ta l, o r  

o tltc r fieulih ca re  se rv ices , d isa b ility , o r  lo s t w ages. I f  a  p e rso n  d e fe n d in g  

a  c la im  e le c ts  to  in tro d u c e  e v id e n c e  d e s c r ib e d  in  th is  s u b s e c tio n , d ie  

c la im an t m ay  in troduce e v id e n c e  o f  the  am o u n t tha t the c la im a n t has p a id  

o r  co n trib u ted  to  secure  i r e  c la im a n t’s  rig h t to  an  in su ran c e  o r  con tractua l 
b e n e f it in tro d u c e d  by th e  p e rso n  d e fe n d in g  d ie c la im  a s  ev id en c e .

Collateral Benefits 
Summary of Amendment

S e c t io n  14: R e p e a ls  A S  0 9 .1 7 .0 7 0  a n d  re e n a c ts  it s o  c o lla te ra l b e n e f i ts  

a rc  d e d u c te d  fro m  d a m a g e  a w a rd s . T h is  p re v e n ts  u n ju s t e n r ic h m e n t  o f  

c la im a n ts  w h o  c o l le c t m u lt ip le  a w a rd s  fo r  th e  s a m e  loss. C la im a n ts  a rc  

n o t re s tr ic te d  from  b r in g in g  leg a l a c tio n s , b u t c o u r ts  a n d  ju r ie s  c a n  be 
m a d e  a w a re  o f  o th e r  a w a rd s  befo r e  m a k in g  n ew  ju d g e m e n ts .

A m e n d m e n t  (a ) : C la im a n ts  in  ca se s  o f  p erso n a l in ju ry  o r  dea th  m ay  on ly  
r e c o v e r  d a m a g e s  th a t  e x c e e d  d ie  u m o u n t p re v io u s ly  p a id  by c o l la te ra l  
so u rces as  co m p en sa tio n  fo r the sa m e  loss. C la im an ts  rece iv e  the d iffe ren ce  
b e tw e e n  th e  ju d g m e n t  a n d  c o m p e n s a tio n  re c e iv e d  from  o th e r  so u rc e s .

C o lla te ra l so u rc e s  su b je c t to  th is  s ta tu te  a ic  id e n tif ie d  as: p r iv a te , g ro u p , 

o r  g o v e rn m e n t,  e i th e r  c o n tr ib u to ry  o r  n o n -co n tr ib u to ry '. E x c e p tio n s  o re  
m a d e  for co lla te ra l b en e fits  from  fe d e ra lly  fu n d e d  p ro g ra m s tha t, b y  law , 
m u s t b e  o f f s e t  a n d  fo r  d e a th  b e n e f its  p a id  u n d e r  l ife  in su ra n c e .

A m e n d m e n t  (b ) : A p e r s o n  d e f e n d in g  a  c la im  m a y  in tr o d u c e  in to  

e v id e n c e  o th e r  b en e fits  a lre a d y  a w a rd e d  to  the c la im a n t a s  a  re su lt o f  th e  

s a m e  p e rso n a l in ju ry  o r  d e a th . T h is  c o n fo rm s  to  p ro v is io n s  m a d e  in  th e  
S o c ia l S e c u r ity  A ct (4 2  U .S .C . 3 0 1 -1 3 9 7 ).

T h e  b e n e f its  w h ich  m a y  be in tro d u c e d  a re  d e f in e d  a s  c o m p e n s a tio n  fo r  

the  c o s t  o f  m e d ic a l, h o s p ita l ,  d e n ta l,  h e a lth  c a re  s e rv ic e s , d i s a b i l i ty ,  o r  

lost w ag es  from  s ta te  o r  federa l in o o m e d isab ility  o r  w o rk e rs  com pensa tion , 

in su ra n c e  fo r  hea lth , s ic k n e ss , d isa b ility , ot in c o m e-lo ss , a n d  c o n tra c ts  o r  

a g re e m e n ts  w ith  a  g ro u p , o rg a n iz a tio n , p a r tn e rs h ip , o r  c o rp o ra tio n .

I f  th e  d e fe n d a n t in tro d u c e s  e v id e n c e  o f  c o lla te ra l b e n e f its , the c la im a n t  

m a y  in tro d u c e  in to  e v id e n c e  the  a m o u n t s p e n t to  s e c u re  tliat a w a rd ,



Collateral Benefits 
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(c) U nless ev id en ce  o f a  co lla tera l so u rc e  l a s  a ltca d y  b een  in troduced  

u n d e r  (b> c l ' th is  s e c tio n , e v id e n c e  o f  a  c o lla te ra l s o u rc e ,  o th e r  Ilian a  

fe d e ra l p ro g ra m  th a t by  la w  m u s t s e e k  s u b ro g a tio n  a n d  a  d e a th  b e n e f it  
p a id  u n d e r life  in su ra n c e , is  o n ly  a d m is s ib le  a f te r  th e  f a c t  f in d e r  has 

re n d e re d  an  a w a rd , T h e  c o u r t  m a y  ta k e  in to  a c c o u n t th e  v a lu e  o f  th e  

c la im a n t’s  rig h ts  to  c o v e ra g e  e x h a u s te d  o r  d e p le te d  by  p a y m e n t  o f  th e  

c o lla te ra l b e n e f it  by  a d d in g  b a c k  a  re a so n a b le  e s tim a te  o f  th e ir  p ro b ab le  

v a lu e , o r  by  d e s ig n a tin g  a n d  h o ld in g  fo r  jx rssib le  p e rio d ic  p a y m e n t u n d e r 

A S  0 9 .1 7 .0 4 0  that a m o u n t o f  lire a w a rd  th a t w o u ld  o th e rw is e  h a v e  been  
d e d u c te d , to  d e te rm in e  if  th e  im p a irm e n t o f  the c la im a n t’s  r ig h ts  ac tu a lly  

ta k es  p la c e  in  the  fu tu re .

(d )  A p e rso n  w h o  p ro v id e s  a  c o lla te ra l b e n e f it a d m is s ib le  u n d e r  (a) 

o r ( b )  of th is  se c tio n  m ay  n o t re c o v e r  a n y  a m o u n t a g a in s t tire c la im a n t a s  

re im b u rse m en t for those  b en e fits  a n d  m a y  n o t be su b ro g a te d  to  tbc rig h ts  

o f  a  c la im a n t a g a in s t a  p e rs o n  d e fe n d in g  a  c la im .

Collateral Benefits 
Summary of Amendment

A m e n d m e n t  (c ) :  I f  th e  d e f e n d a n t  d o e s  n o t in t r o d u c e  e v id e n c e  o f  

co lla te ra l b en e fits  p a id  to  the c la im an t, then  th a t e v id e n c e  is  n o t ad m iss ib le  

u n til a f te r  th e  j u d g m e n t  h a s  b e e n  m a d e . T h e  c o u r t  m a y  re s to re  tb c  

c la im a n t’s e x p e n s e s  w i th  a n  a d d itio n a l a w a rd  o r  a s s ig n  a  d o lla r  a m o u n t 
fo r  p e r io d ic  p a y m e n ts ,  w h ic h  w ill b e  d is tr ib u te d  if  im p a irm e n t o f  th e  

c la im a n t’s fu tu re  r ig h ts  to  c o v e ra g e  a c tu a l ly  ta k es  p la c e .

Amendment (d): A p e rs o n  th a t p ro v id e s  a  c o lla te ra l b cn c R t E m is s io n  

m a y  n o t u se  th a t ju d g m e n t  a s  a  b a s is  fo r  le g a l a c tio n  a n d  m a j n o t  u s e  it 

to  re s tr ic t  a  c l a im a n t’s  r ig h ts  a g a in s t  a  d e f e n d a n t

R e f e r e n c e  C o u r t  C a s e :  Ju s t ic e  v. H u m a n n  

C a se  N o . 3A M  8 6 -1 2 2 -C V



Apportionment of Fault 
House Bill No. 292

S ec . 15. A S  0 9 . 1 7 .0 8 0 (a ) is a m e n d e d  to  read .

(a ) In  a l l  a c t io n s  in v o lv in g  fa u lt  o f  m o re  th a n  o n e  p erso n  

[P A R T Y  T O  T H E  A C T IO N ] , in c lu d in g  th ird -p a r ty  d e fe n d a n ts  and  
p e rso n s  w h o  have been  re le ase d  under A S  0 9 .1 7 .0 9 1  [A S  09 .16 .010} , 
th e  c o u rt, u n le ss  o th e rw ise  a g re e d  by  all p a rtie s , sh a ll in s tru c t tire ju ry  

to  a n s w e r  sp e c ia l in te r ro g a to r ie s  o r ,  i f  th e re  is  n o  ju r y ,  sh a ll  m a k e  

f in d in g s , in d ic a t in g
(1 ) the  a m o u n t  o f  d a m a g e s  euc li c la im a n t  w o u ld  be 

en title d  to re c o v e r  if  c o n tr ib u to ry  fa u lt is  d is r e g a rd e d ;  a n d
(2 ) the p e rc e n ta g e  o f  th e  to ta l f a u lt  [O F  A L L  T H E  

P A R T IE S  T O  E A C H  C L A IM ] th a t is a l lo c a te d  to  e a c h  c la im a n t, 
de fendan t, tlu rd -parly  d e fen d an t, [A N D ) p e rso n  w h o  has  b ee n  re leased  

from  liab ility  u n d e r A S 0 9 .1 7 .0 9 1 . o r  o th e r  p e rso n  re sp o n s ib le  fo r  tire 

d am ag e s  to  each  c la im a n t re g a rd le ss  o f  w h e th e r th e  o th e r  p e rso n  is or 

c o u ld  h av e  b een  n a m e d  a s  a  p a r ty  to  the a c t io n I A S  0 9 .1 6 .0 4 0 ] ,

New Text Underlined [DELETED TEXT BRACKETED]

Apportionment of Fault 
Summary of Amendments

S e c t io n  15 : A m e n d s  th e  la n g u a g e  in  A S  0 9 . 17 .0 8 0 (a )

T h e  w o rd  " p a i iy "  c re a te s  a  lo o p h o le  th a t  re s tr ic ts  a p p o r tio n m e n t o f  

fau lt to  th o se  nam ed  in the  legal ac tio n . C la im a n ts  c a n  n a m e  on ly  th e  

w e a lth ie s t o f  those  a t  f a u lt  h o p in g  to  r e c o v e r  100%  o f  th e  d a m a g e s  

fro m  th e m , th en  p u rsu e  re s ti tu tio n  f ro m  o th e rs  in  s e p a ra te  su its . B y  

c o n s id e r in g  all p e rso n s  o r  e n titie s  w h ich  c o n tr ib u te d  to  a loss, ea ch  is 
fa ir ly  a p p o r tio n e d  a  d e g re e  o f  fa u lt  b a se d  o n  th e ir  o w n  ac tio n s .

T h e  w o rd s  “p arty  to  th e  a c tio n "  h a v e  b ee n  rem o v ed  an d  rep laced  w ith  
‘‘p e rs o n .”  T h e  s ta tu te  n u m b e r  is  c h a n g e d  to  c o n fo rm  w ith  a m e n d e d  

s e c tio n s  o f  the  law .

P artie s  to  each  claim  is rem o v ed  to  clarif y  lan g u ag e  an d  in te rp re ta tion . 

T h is  b ro a d e n s  the  s ta tu te  s o  th a t a ll p e r s o n s  fo u n d  re sp o n s ib le  fo r  a 
|:>ss m e  c o n s id e re d  w h e n  th e  p e rc e n ta g e  o f  fau lt is d e te rm in e d .



Apportionment of Fault 
Summary of Amendments

S ec . 16 A S  0 9 .1 7 .0 8 0 (c )  is a m e n d e d  to  rea d :

(c) T h e  c o u r t  sh a ll d e te rm in e  the  a w a rd  o f  d a m a g e s  to  e a c h  

c la im a n t in  a c c o rd a n c e  w ith  th e  f in d in g s , s u b je c t to  a  red u c tio n  u n d e r 
A S  09 .1 7 .0 9 1  [A S  0 9 .1 6 .0 4 0 ] , a n d  e n te r  ju d g m e n t a g a in s t e a c h  p a rty  

lia b le . T h e  c o u r t  a ls o  sh a ll d e te rm in e  a n d  s la te  in  th e  ju d g m e n t  e a c h  
p a r ty ’s  eq u itab le  sh a re  o f  the o b lig a tio n  to  each  c la im a n t in  a c c o rd a n c e  
w ith  the re sp e c tiv e  p e rc en ta g es  o f  fa u lt  a s  d e te rm in e d  u n d e r  (a) o f  th is  
se c tio n . A n  a s s e s s m e n t o f  a  p e rc e n ta g e  o f  fa u lt  a g a in s t a  p e rso n  w h o  

is n o t a  party  m ay  o n ly  be used  a s  a  m e asu re  fo r  accu ra te ly  d e te rm in in g

i l i u i £ C 3 ^ ^ 9 Q a i i l l a r j J i a m d , p ^ » A s 5 ^ m c n L t f a j ^ ^ B s  
o f  fau lt a g a in s t a  p e rso n  w h o  is  n o t n  p a rty  d o e s  n o t su b jec t th a t p e rso n  
to  c iv il l i a b il i ty  in  th is  o r  a n o th e r  a c tio n  a n d  tn a v  n o t b e  u se d  a s  

e v id e n c e  o f  c iv il lia b ili ty  in  a n o th e r  a c t io n .

N ew  T c * t U n d erlin ed  [D E L E T E D  T E X T  B R A C K E T E D ]

A p p o r t i o n m e n t  of Fault

S u m m a r y  of A m e n d m e n t s

S e c t io n  1 6 : A m e n d s  tire la n g u a g e  in  A S  0 9 . 1 7 .0 8 0 (c )

G ra n g e s  th e  s ta tu te  n u m b e r  to  c o n fo r m  w ith  r e v is e d  la w s  a n d  

c la r i l ie s  lire ru le s  s o  th a t  w h ile  a ll p a r t ie s  th a t c o n tr ib u te d  to  an  
in ju ry  o r  d e a th  a re  fa ir ly  c o n s id e re d w h e n  a s se s s in g  lh c  p e rc e n ta g e  

o f  fa u lt , th o se  n o t n a m e d  in  the  la w s u it  c a n n o t  b e  h e ld  lia b le  in  a 

s e p a ra te  la w s u it.



Effect of Release 
House Bill No. 292

S«m\  17. A S  0 9 .1 7  is a m e n d e d  by  a d d in g  a now  se c tio n  Lo road :

See. 0 9 .1 7 .0 9 1 . B H - i r r  O h  R t -L l iA S l i  W hen a re le a se  o r c o v e n an t 

no t to  sue  o r  no', to  en fo rce  ju d g m e n t is g iv e n  in  gtxxi faitli to  on e  of tw o  
or m ore  p e rso n s  c iv illy  l ia b le  fo r  the s a m e  in ju ry  o r the  s a m e  w ro n g fu l 

d ea th
(1 ) it d o e s  r io td is d ra ig e  an y  o f  tlic o ilie r p ersons from  liab ility  for 

the  injury o r  w rong fu l d e a th  u n le ss  its te rm s s o  p ro v id e ; but it reduces the 
c la im  a g a in s t th e  o th e rs  to  th e  e x te n t o f  a n y  a m o u n t s t ip u la te d  b y  the  

re lease  o r  the co v e n a n t, o r  in th e  a m o u n t o f  the c o n s id e ra tio n  p a id  lo r  it. 

w h ic h e v e r  is the  g re a te r ; a n d
(2) it d isc h a rg e s  th e  (rerson to  w h o m  it is  g iv e n  o o m  all lia b ility  

I'm c o n tr ib u tio n  to  an y  o th e r  p e rso n .

S e c t io n  17r A d d s  a  n e w  se c tio n  to  A S  0 9 .1 7 .

T iro  p ro p o se  o f  th is a m e n d m e n t is lo  a llo w  c la im a n ts  to  se ttle  a lega l 

c la im  w ith  o n e  p e r s o n  w ith o u t tire  r e le a s e  a p p ly in g  to  e v e ry o n e  
n a m e d  in th e  la w su it.

W h e n  tw o  o r  m o re  p e o p le  a re  lia b le  fo r  th e  s a m e  in ju ry  o r  w ro n g fu l 
d ea th , tire c la im an t m a y  reach an  ag re em e n t w ith  o n e  p erson  n o t to  sue  
o r  e n fo rc e  a ju d g m e n t, U n less  lire a g re e m e n t s tip u la te s ,  th is  d o cs  n o t 
re le a se  th e  o th e r  p e rso n s  nam ed  in  the legal ac tio n  fro m  liab ility . T h e  
a g re e m e n t d o e s  lim it c la im s  a g a in s t tJrc o th e r  p a r t ie s  to  th e  a m o u n t 

a g re e d  to  in  th e  r e le a s e  o r  th e  a m o u n t  o f  c o n s id e r a t io n  p a id  - 

w h ic h e v e r  is g rea ter.

T h e  p e rs o n  w ith  w h o m  the: c la im a n t  re a c h e d  th e  a g r e e m e n t  is  n o t 

l ia b le  fo r  c o m p e n s a tio n  to  a n y  o th e r  p e rso n .

Effect of Relea.se

S u m m a r y  of A m e n d m e n t



Offers of Judgment 
House Bill No. 292

S e c . 18. A S  0 9 .3 0 .0 6 5  is  a m e n d e d  to  read :

S ec . 0 9 .3 0 .0 6 5 . O F F E R S  O F  JU D G M E N T . A t a n y  tim e  m o re  
Ilian 10 d a y s  b e fo re  the  tr ia l b e g in s  e i th e r  th e  p a t ty  m a k in g  a  c la im  o r  

the p a tty  d e fe n d in g  a g a in s t a  c la im  m ay se rv e  up o n  the a d v e rs e  p a tty  an 

o f fe r  to  a l lo w  ju d g m e n t  to  b e  e n te re d  in  c o m p le te  s a t is f a c t io n  o f  the 

c la im  for th e  m o n e y  o r  p ro p e r ty  o r  to  Lite e f fe c t  s p e c if ie d  in  th e  o ffe r , 

w ith  c o s t then  a c c r u e d  If  w ith in  10  d ay s  a l te r  the se rv ic e  o f  th e  o ffe r  the 

n riv rise  p a rty  se rv e s  w ritten  n o tic e  llvat th e  o f fe r  is a c c e p te d , e i th e r  party  

m a y  th en  f ile  d ie  o f fe r  an d  n o tic e  o f  a c c e p ta n c e  to g e th e r  w ill)  p ro o f  o f  

se n d e e , n n d  the c le rk  shall e n te r  ju d g m e n t. A n  o f fe r  n o t a c c e p te d  w ith in  

10 d a y s  is  c o n s id e re d  w ith d ra w n  nnd  e v id e n c e  o f  th a t o f f e r  is  n o t 

a d m is s ib le  e x c e p t in  a p ro c e e d in g  to  d e te rm in e  th e  f o n n  o f  ju d g m e n t  
a f te r  verd ic t. II the  ju d g m e n t f in a lly  e n te red  o n  the  c la im  a s  to  w h ich  an 

o f fe r  lias b ee n  m a d e  u n d e r  th is  s e c tio n  is n o t m o re  f a v o r a b le  to  the  
e f f a c e  th an  the o ffe r , th e  o l Jc ic c  s h a ll pay  th e  acm al c o s ts  a n d  a t to rn ey  

fe e s  in c u rre d  b y  the o f fe ro r f ro m  the d a te  th e  o l f c r  w a s  n la d e  IT U E  
IN T E R E S T  A W A R D E D  U N D E R  A S  0 9 3 0 .0 7 0  A N D  A C C R U E D  U P  

T O  T J IE  D A T E  J U D G M E N T  IS  E N T E R E D  SI IA L L  B E  A  D JU S T E D  

A S  F O L L O W S :

(1) IF  T H E  O F F E R  E E  IS T H E  P A R T Y  M A IL IN G  T H E  

C L A IM , T i  IE ]N rF .R E S T  R A T E  S H A L L  B E  R E D U C E D  B Y  F IV E  

P E R C E N T  A Y E A R ;

(2 ) I F  T H E  O F F E R E E  IS  T H E  P A R T Y  D E F E N D IN G  

A G A I N S T  T H E  C L A IM . T H E  I N T E R E S T  R A T E  S H A L L  B E  

IN C R E A S E D  B Y  F IV E  P E R C E N T  A Y E A R J.

New Text Underlined (DELEI ED TEXT BRACKETED]

S e c t io n  1 8 : A m e n d s  th e  la n g u a g e  in  0 9 .3 0 .0 6 5  

T h e  e x is tin g  s ta tu te  sa y s  llia t p rio r  to  10 d a y s  b e fo re  tria l b eg in s , e i th e r  

p a rty  ca n  m a k e  a n  o f fe r  to  se ttle  a c la im , p lu s  ac c ru e d  c o s t. T h is  m u s t 

be a c c e p te d  w ith in  10 d a y s  a n d  c o rre c tly  re c o rd e d  b y  th e  c le rk . It a ls o  

a l lo w s  a d d i t io n a l  c u m u la t iv e  in te r e s t  o f  5 %  a n d  w h e n  a d d e d  to 

p rc ju d g m c n l in te re s t ca n  be 15.5% .

Offers of J u d g m e n t

S u m m a r y  of A m e n d m e n t s

If  the c o u r t 's  ju d g e m e n t is  le ss  fav o rab le  to  d ie  rec ip ien t o f  the o ffer, the  
p e rso n  w h o  re fu se d  the  o f fe r  must, p ay  d ie  o f f e re r ’s  c o s ts  a n d  a tto rn e y  

fee s  in c u rre d  s in c e  the  d a te  w h en  th e  h ig h e r  o l f c r  lo  s e t t le  w a s  m a d e .

T h is  p re v e n ts  u n fn ir  c h a rg e s  b e in g  a s se ss e d  to  d ie  p e rso n  w h o  m ad e  an 

o ffe r  to  s e t t le  p r io r  to  a  ju d g e m e n t  a n d  th e  ju d g m e n t  w a s  le s s  th an  

o ffe re d . T h e  c h a n g e  a lso  re m o v e s  th e  a d d it io n a l  5% in te re s t  p en a lty , 

th is  s h o u ld  e n c o u ra g e  a l l  p a r tie s  to  s e r io u s ly  c o n s id e r  a l l  o ffe rs  a n d  

fo rce  a  fa c tu a l a s se s s m e n t by  o p p o s in g  c o u n s e l  r e g a rd in g  Ihe w o rth  o f  

d ie  c la im . T h e  c h a n g e s  d is c o u ra g e  f r iv o lo u s  lit ig a tio n  w ith o u t m e rit.



Prejurigmenl Interest 
House l l i l i '  No. 292

Sf-c. 19. A S  0 9 .3 0 .0 7 0 (a )  is  a m e n d e d  to  read :

(a )  T h e  ra te  of in te r e s t  o n  ju d g m e n ts  a n d  d e c r e e s  fo r  the  

p a y m e n t o f  m o n e y , in c lu d in g  p rc ju d g m e n t in te re s t , sh a ll  b e  a d ju s te d  
a t jn u a l ly on  the  s e c o n d  d a v  o f  Jn m in rv  o f  e a c h  v e a r  a t th ree  p c ic e n t 

ab o v e  lltc 12ttd Federal R eserve  D istric t d iscoun t i a (e. 110 5  P E R C E N T  
A Y E A R ], ex c ep t th a t ^ ju d g m e n t  o r  d e c re e  fo u n d e d  o n  a c o n tra c t  in 
w ritin g , p io v id in g  fo r  the p a y m e n t o f  in te re s t un til p a id  a t  a  sp e c if ie d  

ru le  n o t e x c e e d in g  th e  leg a l ra te  o f  in te re s t lo r  th a t ty p e  o f  c o n tra c t,  
t e a r s  in te re s t at th e  ra le  sp e c if ie d  in  th e  c o m m c t i f  th e  in te re s t ra te  is 

se t o u t in  ihe ju d g m e n t  o r  d e c re e

S ec . 20 . A S  09.3U .070 is a m e n d e d  by a d d in g  a  n e w  su b se c tio n  to  icad : 

(c l  P re ju d g m e n t  in te r e s t  m a y  n o t be a w a r d e d  fo r  f u tu re  

e c o n o m ic  d a m a g e s , fu tu re  n o n e c o n o m ic  d a m a g e s ,  o r  for p u n it iv e  

d a m a g e s .

New Text Underlined (DELETED TEXT BRACKETED]

P r e judgrount Interest

S u m m a r y  of A m e n d m e n t s

S e c t io n  19 a m e n d s  the la n g u a g e  in  A S  0 9 3 0 .0 7 0 ( a )

T h e  a m e n d m e n t c h a n g e s  th e  in te re s t ra te s  on  ju d g m e n ts  a n d  d e c re e s  

f ro m  a  s c 1. 1 0 .5 %  a  y e a r  to  a f lo a t in g  ra te  o f  3% ab o v e  th e  fe d e ra l 

d is c o u n t ra te  in  e f fe c t January ' 2 n d  o f  the y ea r  o f  th e  ju d g m e n t.  T h is  
ra te  is n o t u se d  if  a  d if fe r e n t  ra te  h a s  p re v io u s ly  te e n  a g re e d  to  by 

c o n tra c t.

F e d e ra l d is c o u n t ra tes  h a v e  b ee n  a s  low  a s  1%  (1 9 4 2 ) a n d  a s  h ig h  as  

1 4 %  (19R 1). A llo w in g  a n n u a )  a d ju s tm e n ts  fo r  p re ju d g m e n t in te re s t 

b r in g s  c h a rg e s  in  lin e  w ith  th e  c u r rc n l m a rk e t a n d  p re v e n ts  u n fa ir ly  

h ig h  o r  lo w  ra te s .

Section 20  a m e n d s  A S  0 9 .3 0 ,0 7 0  b y  a d d in g  a  su b se c tio n
T h e  a m e n d m e n t e lim in a te s  in te re s t ch a rg es  on  d a m a g e s  that h av e  not

b e e n  in c u rre d  a t  Ihe tim e  o f  the  tr ia l.

T h e  p u r p o s e  o f  p r e ju d g m c n t  in te r e s t  is to  a l lo w  c l a im a n ts  

r e im b u rs e m e n t  o f  fu n d s  th a t  w o u ld  n o rm a lly  h a v e  b ee n  in  th e ir  

p o s se s s io n  p lu s  a n y  in lc re s t  th a t a m o u n t c o u ld  h a v e  e a rn e d  p r io r  to  

th e  tria l. T h is  is  n o r th e  c a s e  in  d a m a g e s  aw a rd e d  fo r fu tu re  lo s s e s  as  

th e s e  s u m s  c a n  b e  in v e s te d  a n d  in te r e s t  e a rn e d  o n  th e  fu n d s .  

P re ju d g m c n t in te re s t is s u b je c t to  federa l in co m e tax  an d  a tto rn e y  fee 

c o m m is s io n .



Section 21

H o u s e  Mill N o .  2 9 2

S ee . 21 . A S  0 9 .5 5 .5 3 5 (k )  is a m e n d e d  to  te n d :

(k ) T h e  p ro v is io n s  o f  th e  U n ifo rm  A rb i tra tio n  A c t ,  A S  0 9 /1 3 .0 1 0  

* 0 9 .4 3 .1 8 0 , a p p ly  to  a rb i t ra t io n s  t in d e r  th is  s e c tio n  i f  th e y  d o  n o t 
c o n f lic t  w ith  th e  p ro v is io n s  o f  th is  s e c t io n ;  a rb i t ra t io n s  u n d e r  th is  
sec tio n  sh a ll b e  c o n d u c te d  in  a c c o rd a n c e  w ith  p ro c e d u re s  e s ta b l ish e d  

by an y  ru les o f  cou rt w h ich  m ay  tie a d o p ted  a n d  acco rd in g  to  p ro v is io n s  
o f  A S  0 9 .5 5 .5 4 0  - 0 9 .5 5 .5 4 7  [A S  0 9 .5 5 .5 4 0  - 0 9 .5 5 .5 4 8 J  a n d  A S  

0 9 .5 5 .5 5 4  - 0 9 .5 5 .5 6 0 , a n d  A S  0 9 .6 5 .0 9 0 .

h lc w .T c x i U n d e rlin e d  [D E L E T E D  T E X T  B R A C K E T E D ]

S e c t io n  2 ! :  A m e n d s  th e  la n g u a g e  in  A S  0 9 .5 5 .5 3 5 (k ) .

A m e n d s  the  se c tio n  o n  a p p l ic a tio n  o f  th e  U n ifo rm  A rb itra tio n  A c t so  

th a t i t  a p p lie s  to  th e  s ta tu te s  a s  l is te d  a f te r  a d o p tio n  o f  H o u se  B ill N o . 

2 9 2 .

Section 21

S u m m a r y  o f  A m e n d m e n t

S e c t io n  2 5  o f  th is  b ill c a lls  fo r  the  re p e a l o f  A S  0 9 .5 5 .5 4 0  - 0 9 .5 5 .S 4 8  

o f  th e  c u r re n t M ed ica l M a lp ra c t ic e  A c t. .



Wrongful Death 
Mouse Bill No. 292

S ee . 2 2 . A S  0 9 .5 5 .5 8 0 (c )  is a m e n d e d  lo  read :

(c) E x c e p t pro v id e d  in  A S  0 9 .1 7 .0 1 0  a n d  tu ) o f  tin s  s ec tio n , in  (IN ] 

fix ing  the  am oun t o f  d a m a g e s  to  tie aw a rd e d  u n d e r th is  se c tio n , the co u rt 

o r  ju ry  sh a ll c o n s id e r  a ll the  fac ts  an d  c irc u m s ta n c e s  a n d  fro m  th em  tix  

die a w a rd  a t a  su m  w h ic h  w ill fa irly  c o m p e n sa te  for th e  in jury ' re su ltin g  

from  d ie  dea th . In d e te rm in in g  the  am o u n t o f  the aw ard , the c o u rt o r ju ry  

sha ll c o n s id e r  bu t is n o t lim ite d  to  the  fo llo w in g :
(1 )  d e p r iv a tio n  o f  the  e x p e c ta tio n  o f  p e c u n ia ry  b e n e f its  to  the  

b e n e f ic ia ry  o r  b e n e f ic ia r ie s ,  w ith o u t re g m d  to  a g e  th e re o f , th a t w o u ld  
have re su lted  from  d ie  c o n t in u e d  life  o r  the  d eceased  an d  w ith o u t reg a rd  
to  p ro b ab le  a c c u m u la tio n s  o r  w hat th e  d e c e a se d  m ay  h a v e  sa v e d  d u r in g  

the life tim e  o f  the  d e c e a s e d ;
(2 )  loss o f  c o n tr ib u tio n s  fo r  su p p o r t;
(3 ) lo ss o f  ass is tan ce  o r  serv ices irrespective  o f  a g e  or re la tionsh ip  

o f  d e c e d e n t to the  b e n e f ic ia ry  o r  b e n e f ic ia r ie s ;

(d )  lo ss  o f  c o n s o r tiu m ;
(5 ) lacs  o f  p ro s p e c tiv e  tra in in g  an d  e d u c a tio n ;

(6 ) m ed ica l am i fu n e ra l ex p e n se s .

5<c. 2 3 , A S  0 9 .5 5 .5 8 0  is  a m e n d e d  b y  a d d in g  a  rirw  su b se c tio n  to  read :

(g ) T h e  a m o u n t a w a rd e d  by  d ie  c o u r t  o r  ju ry  u n d e r th is se c tio n  fo r  

p e c u n ia ry  d a m a g e s  m a y  n o t e x c e e d  $ 1 0 ,0 0 0  if  the  d e c e a s e d  is  no t 

su rv iv e d  by a sp o u se , m in o r  c h ild , o r  d e p e n d e n t.  In  th is  su b se c tio n , 

“d e p e n d e n t"  m e an s  fa th e r  m o th e r , c h ild , g ra n d c h ild , o i s ib l in g  w h o  

w as d e p e n d e n t on th ed  at Ihe lim e  o f  d ea th ..

N ew  T e x t U n d e rlin e d  ( D E I i . i E D  T E X T  f tM A C K fifE D J
• « • r  *

S e c t io n  2 2 : A m e n d s  the  la n g u a g e  in  A S  0 9 .5 5 .5 8 0 (c ) .

S e c tio n  22 le g is la te s  h o w  c o u r ts  o r  ju r ie s  sh o u ld  fix  a w a rd s  in  lega l 
a c tio n s  in v o lv in g  w ro n g fu l d ea th . T h e  c o n te n t  o f  th is  se c tio n  h a s  not 

b een  a ltered . T h e  ch an g e  e x p la in s  that an y  e x c e p tio n s  to  th is s ta tu te  are 

d e f in e d  in  A S  0 9 .1 7 .0 1 0  a n d  se c tio n  (g )  b e lo w .

W r o n g f u l  D e a t h

S u m m a r y  of A m e n d m e n t

R e fe r e n c e  C o u r t  C a s e :  G ille s p ie  v . B e la  C o n s tru c tio n  a n d  D O T  

S u p re m e  C o u rt O p in io n  N o . 3 9 0 1

S e c t io n  2 3 : A d d s  a su b se c tio n  to  A S  09 .55 .58(1 .

T h is  s e c tio n  s ta le s  tlm t th e  a w a rd  fo r  e c o n o m ic  la s s  is  l im ite d  to  

$  10 ,0 0 0  w h e n  th e  d e c e a s e d  is  n o t s u rv iv e d  by  sp o u s e , d e p e n d e n t  

c h ild re n , o r  o th e r  de|>endenLs. T h is  e n s u re s  d ie  s ta tu te  c o n fo rm s  w ith  

o th e r  le g is la t io n  o n  e a s e s  o f  w ro n g fu l d e a th  a n d  c le a r ly  d e f in e s  

“ d e p e n d e n t ."

R e fe r e n c e  C o u r t  C a s e :  G ille sp ie  v. B e ta  C o n s tru c tio n  a n d  D O  T 
S u p re m e  C o u r t O p in io n  N o . 3 9 0 4

• » • v i  » v #■ r



Costs and Attorney Fees 
House Bill No. 292

S ec, 24. A S 09 .60 .10 . C O S T S  A N D  A T T O R N E Y  F E E S  A L L O W E D  

P R E V A IL IN G  P A R T Y . T h e  su p re m e  c o u rt s h a ll d e te rm in e  b y  ru le  

o r  o rd e r  the c a s ts ,  i f  a n y , th a t m a y  b e  a l lo w e d  a  p re v a ilin g  p a r ly  in  

a c iv il action. L 'nless specifically  au th o rized  by  s ta tu te  o r  b y  ag reem en t 

b e tw e e n  the  p a r tie s , a t to rn e y  fe e s  m a y  n o t b e  a w a rd e d  to  a  p a r ty  in  

a  c iv il a c t’on  fo r  p e rso n a l in ju ry , d e a th , o r  p ro p e r ty  d a m a g e  re la te d  
to o r a i i s i n g o u t o f  fault. In  tlu s sec tio n , “ fau li"  has th e  m ean in g  g iv e n  
in  A S  0 9 .1 7 .9 0 0 .

S e c t io n  7A: T liis  se c tio n  lim its  th e  su p rem e co u rt in s e ttin g  u p  ru le s  

th a t  g o v e rn  th e  a m o u n t  a w a rd e d  lo  p re v a il in g  p a r tie s  fo r  a t to rn e y  

fe e s  a n d  c o s ts  in  n c iv il a c t io n , in c lu d in g  c a se s  b a se d  o n  fau lt .

Costs a  u d  A t t o r n e y  Fees

S u m m a r y  of A m e n d m e n t s

T h is  se c tio n  i s .. .ended  lo  e l im in a te  R u le  8 2 , red u c e  litiga tion  c o s ts  

an d  co u rt tim e , a n d  s tre a m lin e  th e  c iv il p ro c e ss  fo r  e x p e d ie n c y  an d  

fa irn ess .



Civil Liability of Hospitals for Noiicroployees

H o u s e  Bill No. 2 9 2

S e e . 2 5 . A S  0 9 .6 5  is a m e n d e d  b v  a d d in g  a n ew  s e c tio n  lo  lend*
S ee . 0 9 .6 5 .0 9 6 . C IV JL  L IA B IL IT Y  O F  H O S P IT A L S  F O R  

N O N E M P L O Y E E S .
(a )  A h o sp ita l is n o t  lia b le  (o r  c iv il  d a m a g e s  a s  a  ic s u l t  o f  a n  a c t o r  
o m iss io n  by a  health  o n e  p rov ider w h o  is n o t an  e m p lo y ee  o r  ac tua l ag e n t 
o f  the  tvospital if the hosp ital p ro v id e s  n o tice  that th e  h ea lth  ca re  p ro v id e r  
is nit ind ep en d en t con tracto r. T h e  n o tic e  re q u ited  by tin s  su b se c tio n  m u st 

be p o ste d  co n sp icu o u s ly  in nil a d m ittin g  w e n s  o f  th e  h o sp ita l, p u b lish e d  

a t le a s t  a n n u a lly  in  a  n e w sp a p e r  o f  g e n e ra l c i rc u la t io n  in  the  a re a , a n d  

m u s t  b e  in  su b s ta n tia lly  th e  fo llo w in g  fo rm :
N o tic e  o f  L im ite d  L ia b ili ty  

T h e  fo llo w in g  h ea lth  c a re  p ro v id e rs  a re  independent 
c o n tra c to rs  an d  a r e  n o t e m p lo y e e s  o f  the h o sp ita l:

(L is t  sp e c if ic  h e a l th  c a re  p ro v id e rs )
T h e  h o sp ita l 13 re sp o n s ib le  fo r  e x e rc is in g  r e a s o n a b le  c a re  in  g ra n tin g  
s ta l l  p riv ileg es  to  p rac tice  in  the  h o sp ita l, fo r  re v ie w in g  th e se  p r iv ile g e s  
on  a  re g u la r  basis , a n d  fo r  ta k in g  a p p ro p r ia te  s te p s  lo  le v o k c  o r  re s tr ic t  

p r iv ile g e s  in a p p ro p r ia te  c irc u m s ta n c e s . T h e  h o sp ita l is no t o th e rw is e  

l ia b le  fo r  the a c ts  or o m is s io n s  o f  a  h e a lth  c a r e  p r o v id e r  w h o  is  a n  

in d e p e n d e n t co n tra c to r .

Civil Liability of Hospitals for Nouemployets 
Summary of Amendments

'l ire p u rp o s e  o f  th e se  a m e n d m e n ts  is  to  c la r i fy  th e  c i rc u m s ta n c e s  in  

w h ic h  h o s p ita ls  a rc  h e ld  d i r e c t ly  lia b le  f o r  the. a c t io n s  o f  h e a lth  c a re  

p ro v id e rs  n o t e m p lo y e d  by  th e  h o sp ita l. C u rre n t law  penniL s c 'a in u m ts  

to  su e  o n ly  d ie  h o sp ita l ra th e r  than  the in d e p e n d e n t c o n tra c to r  w h o  m ay 

h a v e  le ss  a b i l i ty  to  p ay . H o s p ita ls  a re  h e ld  r e s p o n s ib le  fo r  c a re fu lly  

s e le c tin g  a n d  m o n ito rin g  in d e p e n d e n t c o n tra c to rs  a n d  fo r  n o tify in g  the 

p u b l ic  w h ic h  h e a l th  c a re  p r o v id e r s  a r e  in d e p e n d e n t  c o n t r a c to r s .  
H o w e v e r ,  s in c e  a  h o sp ita l la c k s  d ir e c t  a u th o r i ty  o v e r  in d e p e n d e n t  

c o n tra c to rs , they  c a n n o t fa irly  b e  h e ld  c iv illy  lia b le  fo r  d am ag e s  ca u se d  
s o le ly  b y  th e  a c tio n s  o r  o m is s io n s  o r  a c o n tra c t  w o rk e r .

S e c t io n  2 5 : A d d s  a  n e w  s e c t io n  to  A S  0 9 .6 5

H o s p ita ls  a r c  n o t l ia b le  fo r  c iv il d a m a g e s  b e c a u s e  o f  the  a c t io n s  or 
o m is s io n s  b y  a n  in d e p e n d e n t c o n tra c to r  w h e n e v e r  the  c la im  is  o n ly  
b a s e d  on  th o se  a c tio n s , p ro v id e d  th e  h o sp ita l p u b lis h e s  w h ic h  h e a lth  

e rn e  p ro v id e rs  a re  in d e p e n d e n t c o n tra c to rs . A  n o tic e  o f l im i te d  liab ility  

m u st h e  p o sted  in  all a d m iss io n s  a re a s  an d  pu b lish ed  in a re a  n ew sp ap ers  

a n n u a lly .

T h e  h o sp ita l m u s t  a l s o  u se  c a u tio n  a n d  p r u d e n c e  in  g ra n tin g  s ta f f  

p r iv ile g e s  to  in d e p e n d e n t h e a lth  cane p ro v id e rs , h a v e  a  rev ie w  p ro c e ss  

to  m o n ito r  in d e p e n d e n t  c o n t r a c to r s ,  a n d  b e  p re p a re d  to  r e v o k e  o r  . 
re s tr ic t  p r iv ile g e s  w h en  n e e d e d .

I I I * ■ * * • - •



(b ) T h is  se c tio n  d e c s  n o t p re c lu d e  lia b ility  f o r  c iv il d a m a g e s  th a t a rc  the  

p ro x im a te  r e s u l t  o f  th e  h o s p i t a l ’s o w n  n e g l ig e n c e  o r  in te n t io n a l  
m isc o n d u c t.

(c) tn  th is  s e c tio n ,

(1 ) “ health  ca re  p ro v id e r"  luw lire m ean in g  g iv en  in  A S  18.23.070, 

ex c e p t th a t it d o es  r u t  in c lu d e  a  h o sp ita l o r  a n  e m p lo y e e  o f  th e  h o sp ita l;

( 2 )  “h o s p i ta l"  1ms d ie  m e a n in g  g iv e n  in  A S  J .8 .2 0 .1 3 0  n n d  
in c lu d e s  a  g o v e rn m e n ta l! ) ' o w n e d  o r  o p e ra te d  h o sp ita l.

Civil Liability o f Hospitals for Nonetnployecs
House Rill No. 292

H o s p ita ls  a r e  l ia b le  f o r  c iv i l  d a m a g e s  i f  th e  h o s p ita l  o r  h o s p i ta l  

e m p lo y e e s  w e re  n e g l ig e n t o r  a c te d  w ith  in te n tio n a l m is c o n d u c t.

Civil Liability of Hospitals For N o n e m p l o y e e s

S u m m a r y  of A m e n d m e n t s

T h e  fin a l a m e n d m e n t d e f in e s  h e a lth  c a r e  p ro v id e r  a n d  h o sp ita l a s  the 

te rm s  a r e  u s e d  in  th is  s ta tu te .

R e f e r e n c e  C o u r t  C n s e :  J a c k s o n  v . P o w e rs  

S u p re m e  C o u r t O p in io n  3 2 3 7



Sections 26 - 30 
House Bill No. 292

S e e . 2 6 . A S  0 9 .1 7 .0 1 0 ( 0 ,  A S  0 9 . 1 7 .0 4 0 (c )  a n d  A S  0 9 .5 5 .S 1 K  a re  

rep e a le d .

S e e . 27 . A S  0 9 .1 7 .0 8 0 (a ) ,  a s  a m e n d e d  in se c . 15 o f  (h is A c t, h a s  (he 
d ie d  o f  a m e n d in g  A lask a  R u le  o f  C iv il P ro c ed u re  4 9  b y  re q u ir in g  the* 

ju ry  to  a n sw e r  Ihe. sp e c ia l in tc r ru g u to iy  IislcxJ in A S  0 9 .1 7 .0 8 0 (a ) (2 ) ,  
re g a rd in g  ihe p e rc e n ta g e s  ol f a u lt  to  l>c a l lo c a te d  a m o n g  Ihe p a r tie s .

S ee . 28. A S  0 9 .3 0 .0 6 5 , as  am e n d e d  b y  see , 18 o f  th is  A ct, has the e ffe c t 

o f  a m e n d in g  A la s k a  R u le  o f  C iv il P ro c e d u re  6 8  b y  p ro v id in g  th a t if  a  

ju d g m e n t is n o t m o re  fa v o ra b le  to  th e  o ffe re e  than  th e  o ffe r , the o f fe re e  

sh a ll p ay  ac tu a l co s t?  a n d  a t to rn e y  fe e s  in c lin e d  by  (he o ffe ro r .

S e c . 2 9 . A S  0 9 .3 0 .0 7 0 (c ) . a d d e d  b y  see . 2 0  o f  th is A c l,  has Ihe e f fe c t o f  

a m e n d in g  A la s k a  R u le  o f  C iv il  P ro c e d u re  68  b y  p r o v id in g  th a t  

p ic ju d g m e n t in te r e s t  m a y  n o l lie a w a rd e d  fo r  f u tu r e  e c o n o m ic  o r  
m in c eo n o m ic  d a m a g e s .

S ee . 30. A S  0 9 .6 0 .0 1 0 , as  rejxm led and  ree n ac ted  b y  te e . 24  o f  th is  A c t, 

h a s  (lie e ffe c t o f  a m e n d in g  A la s k a  R u le  o f  C iv il P ro c e d u re  8 2  by 

p ro v id in g  th a t a t to rn e y  Ic e s  m a y  n o t b e  a w a rd e d  in  a c iv il a c tio n  fo r 

persona l in ju ry , d ea th , o r  p ro p e r ty  d a m a g e , un less  a u th o rized  b y  s im u tc  

ot b y  a g re e m e n t o f  th e  parties.

Sections126 - 30 
Summary of Amendments

S e c tio n  2 6 : R e p e a ls  (he q u a lif ie rs  o n  d ie  ca p  o n  n o n e c o n o m ic  d am ag es, 

Ueulieu v Elliot, a n d  u n if ie s  th e  c o l la te ra l  s o u r c e  la w s  fo r  m e d ica l 

re la te d  an d  o il ie r  ly p c s  o f  la w su its .

S e c t io n s  27  - 3 0 : D e s ig n a te s  c h a n g e s  in  the re le v a n t C o u rt ru les  m a d e  

b y  se c tio n s  15, 18. 2 0 , a n d  2 4  o f  H o u s e  B ill N o . 29 2 .



Sections 3.1 - 33 
House Bill No. 292

S ec . 3 1 . S E V E R A B IL IT Y . U n d e r  A S  0 1 .1 0 .0 3 0 , i f  a n y  provisiiH) 

o f  I h is  A e i, o r  llie a p p l ic a t io n  o f  n p ro v is io n  o f  th is  A c t to  a n y  

p e rso n  o r  c irc u m s ta n c e  is  in v a lid , th e  re m a in d e r  o f  th is  A c t an d  

the a p p lic a tio n  to  o th e r  p e rso n s  sh a ll n o t be a lfe c tc d .

S ec . 3 2 . A P P L IC A B IL IT Y . T h is  A c t a p p l ie s  lo  a ll c a u s e s  ol 

a c tio n  a c c ru in g  o n  o r  a f te r  th e  e f f e c tiv e  d a te  o f  th is  A ct.

S ec . 3 3 . T h is  A c t la k e s  e f fe c t  Ju ly  1, 1994.

Sections 31 - 33 
Summar y  of Amendments

S e c t io n  3 1 : E n s u r e s  th e  in te g r ity  o f  th e  A c t  by  p re v e n tin g  the 

e n tire  c o n te n t b e in g  in v a lid a te d  b e c a u se  o f  sp e c ia l c irc u m s ta n c e s  

th a t a p p ly  to  o n ly  p a r t o f  th e  s ta tu te .

S e c t io n s  3 2  n u d  3 3 : S p e c if ic s  th a t th e  a m e n d m e n ts  a p p ly  to  all 

lega l a c tio n s  o n  o r  a f te r  the  e ffe c tiv e  d a te , r e g a rd le ss  o f  w h e th e r  

th e  c la im  a r is e s  fro m  a n  e v e n t p r io r  to  the p a s s a g e  o f  th is  b ill.
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Abstract

A  large num ber o f slates adopted tort reforms in the mid-1980s to limit the dramatic surge in insurance losses 
and prem ium s. Evidence based on iiability insurance data by state indicates that these reform s substantially 
influenced general liability insurance. T h e  levels o f losses, prem ium s, and loss ratios (a measure o f insurance 
profitability) all reflected the impact o f  the reforms. The large-scale reform efforts in 1986 were particularly 
influential. M edical m alpracitce insurance was much less sensitive to the reform efforts.
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Liability insurance markets in ihe mid-1980s were in disarray, with rapidly escalating 
awards and significant company losses. Substantial pressures were exerted on state leg­
islatures to ease the burdens imposed by liability costs, and the policy process responded 
in many states. In this article, we examine the effect of those reforms. In particular, we 
seek to discover whether the tort reforms enacted in the mid-1980s had any effect on the 
claims paid by insurance companies or the premiums paid by consumers.

This inquiry into the effects of the tort reforms indicates that the performance of 
general liability insurance was quite sensitive to the liability regime. States that adopted 
liability reforms experienced increases in insurance profitability, decreased levels of 
losses, and lower premiums. Although some specific reforms, such as modifications of 
joint and several liability, appear to be particularly influential, the general change in the 
liability climate that accompanies the reform effort also appears to be of consequence. 
The effects of tort reform on medical malpractice insurance proved less pronounced.
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Table I. Definition of legal reforms
Preexisting Reforms: A dummy variable that equals 1 if the state had one of the following liability reforms prior to 

1985: modification of joint and several liability rules, provisions for structured or periodic payments, modi­
fication of dram shop rules, caps on punitive damages, and modifications to statute of limitations.

Modify Joint and Several Liability: A'durr.my variable (hat equals I it the state either abolished or modified 
the statute that allows an injured plaintiff to collect his entire award from any one defendant regardless of 
the defendant's assigned percentage o f fault.

Limits on Liability: A dummy variable that equals 1 if the state enacted fimitson liability awards or estab­
lished immunities.

Limits on Noneconomic Damages: A dummy variable that equals 1 if the state set caps on the amount of non­
economic damages recoverable. Noneconomic damages arc compensation for pain and suffering or men­
tal anguish.

Limits on Punitiv Damages: A dummy variable that equals 1 if the state set caps on the amount of punitive 
damages recoverable. Punitive damages arc damages awarded over and above medical expenses or lost 
wages, where the wrong done to the plaintiff was aggravated by willful conduct o f the defendant.

Other Reforms: A dummy variable that equals 1 if the state enacted at least one o f the following reforms: pro­
vide for structured or periodic payments, modification of dram shop rules, modification to statute of limi­
tations, limit attorney contingency fees, or modify the collateral source rule.

Reforms in 1985 (1986, 1987): A dummy variable that equals I if the state enacted at least one of the above- 
mentioned reforms in 1985 (1986,1987).

• ' r ' : " r - V

market performance in 1988 differed from that in 1985, it was necessary to construct 
indicators of the liability regimes over that period. The first legal reform definition in 
table 1 pertains to reforms before the baseline year 1985. Did the state already have on 
the books a reform measure that was adopted by other states during the study period?

The next four legal reform definitions listed in table 1 address specific liability reform 
provisions contained in a number of state liability reform laws: modifications of joint and 
several liability, limits on liability awards, limits on noneconomic damages, and limits on 
punitive damages. These measures do not exhaust all the reforms that states undertook, 
but they are the individual measures that economic theory suggests would be most 
effective in limiting insurance costs. Other reform measures, though perhaps not incon­
sequential, are aggregated into a single variable, in part because there were so many.6

Tables 2a-2d provide a summary of the reform efforts undertakerrin different years.7 
Table 2a shows the starting point in 1984, the year before the start of our study period. 
The most common statutory liability limitations are modifications of joint and several 
liability and limits on punitive damages, each of which had been adop ted by roughly me 
fifth of all the states. Other liability limitations were much less common, with the most 
prevalent being the modification of dram shop rules.8

Table 2b summarizes the liability reforms that took place in 1985. As is indicated, very 
few states undertook any kind of reforms in that year; the amount of piemiums affected 
by the liability reforms was less than 10% for all the cases listed in the table. Following 
the explosion in liability premiums in 1985, states became much more interested in 
liability reform in 1986 (table 2c). The most prominent of the 1986 measures were the 
modifications of joint and several liability rules adopted by 16 states, which composed 
more than half of all premiums for general liability and medical malpractice.9 Three
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1. Insurance market performance and the impetus for liability reform

Liability insurance coverage pays claims that relate to tort litigation. In most situations, 
such claims arc settled out of court.1 From 1975 to 1979 the number of product liability 
cases in the federal courts rose fivefold, from 2,393 to 13,408. What was most impressive 
about this increase was not the fact that litigation increased, but rather that this increase 
was highly concentrated over a narrow time period. In particular, in the single year 1984 
to 1985, there was an increase in litigation of 7,677 product liability cases in the federal 
courts to 12,507 cases.

Although litigation provides one indicator of trends in liability costs, the ultimate 
concern of corporations is the price tag associated with these claims. With general liabil­
ity insurance, which includes liability for all injuries arising out of the property or manu­
facturing operations of firms, premiums rose from S3.1 billion in 1975 to S19.1 billion in
1988. More remarkable than this sixfold increase in premium levels over 13 years is that 
almost the entire increase in premiums was concentrated in a two-year period, as general 
liability premiums rose from S6.5 billion in 1984 to SI 1.5 billion in 1985 and S19.4 billion 
in 1986. Even this explosion in premiums probably understates the real increase in 
liability costs, because there is widespread evidence that insurance coverage was being 
denied altogether to some would-be insureds.

The rise of asbestos litigation and hazard warnings cases accounted for much of the 
increase in general liability insurance costs, but there was also substantial cost pressure 
in the medical malpractice area. Medical malpractice premiums escalated by 56% from 
1984 to 1985 and an additional 26% from 1985 to 1986.2 Put somewhat differently, this 
two-year period accounted for 62% of the total growth in medical malpractice premiums 
from 1981 to 1990.

Other lines of insurance experienced increases as well, but not so great as in the 
products liability and medical malpractice area. For example, the largest single year 
premium increase experienced in the past decade for commercial automobile insurance 
was the 25.6% rise in premiums from 1985 to 1986.2

Affected firms responded to this increase in liability costs by pressuring state legisla­
tures to pass liability reform laws that would limit their insurance costs. The majority of 
states responded by enacting tort reform of some kind, though states differed signifi­
cantly in the measures they implemented. States responded with .reform legislation, 
despite a general lack of understanding about how the existing liability rules affected 

- insurance markets or how specific reforms might change their performance.
Indeed, there was some skepticism about the ability of a state to affect insurance cost 

and availability, and about the relevance of liability rules in a particular state to insur­
ance cost and availability within it. For example, some legal scholars have speculated 
that, irrespective of the liability statutes that are adopted u the particular state, the 
courts may simply adjust their interpretation of the standard so that the net effect of the 
statutory change will be minimal. Moreover, the insurance industry has traditionally 
placed little emphasis on state differences. In the.case of product liability coverage, 
for example, ratemaking is done on a national basis rather than on a state basis 
because state differences are believed to be less important than the more systematic 
industry differences.4



168 VISCUSI, ZECKHAUSER, BORN, AND BLACKMON

Table I. Detinilion of legal reforms
Preexisting Reforms: A dummy variable that equals I if ihe stale had one o f the following liability reforms prior to 

1985: modification of joint and several liability rules, provisions for structured or periodic payments, • lodi- 
ficaiion of dram shop rules, caps on punitive damages, and modifications to statute of limitations.

Modify Joint and Sci'cral Liability: A'dummy variable that equals 1 if the state either abolished or modified 
the statute that allows an injured plaintiff to collect his entire award from any one defendant regardless of 
the defendant’s assigned percentage o f fault.

Limits on Liability: A dummy variable that equals I if the state enacted limits on liability awards or estab­
lished immunities.

Limits on Noneconomic Damages: A  dummy variable that equals I if the state set caps on the amount of non­
economic damages recoverable. Noneconomic damages are compensation for pain and suffering or men­
tal anguish.

Limits on Punitive Damages: A dummy variable that equals I if the state set caps on the amount o f punitive 
damages recoverable. Punitive damages arc damages awarded over and above medical expenses or lost 
wages, where the wrong done to the plaintiff was aggravated by willful conduct of the defendant.

Other Reforms: A  dummy variable that equals I if the stale enacted at least one of the following reforms: pro­
vide for structured or periodic payments, modification of dram shop rules, modification to statute of limi­
tations, limit attorney contingency fees, or modify (he collateral source rule.

Reforms in 1985 (1986, 1987): A dummy variable that equals 1 if the state enacted at least one o f the above- 
mentioned reforms in 1985 (1986,1987).

market performance in 1988 differed from that in 1985, it was necessary to construct 
indicators of the liability regimes over that period. The first legal reform definition in 
table 1 pertains to reforms before the baseline year 1985. Did the state already have on 
the books a reform measure that was adopted by other states during the study period?

The next four legal reform definitions listed in table 1 address specific liability reform 
provisions contained in a number of state liability reform laws: modifications of joint and 
several liability, limits on liability awards, limits on noneconomic damages, and limits on 
punitive damages. These measures do not exhaust all the reforms that states undertook, 
but they are the individual measures that economic theory suggests would be most 
effective in limiting insurance costs. Other reform measures, though perhaps not incon­
sequential, are aggregated into a single variable, in part because there were so many.6

Tables 2a-2d provide a summary of the reform efforts undertaken" in different years,7 
Table 2a shows the starting point in 1984, the year before the start of our study period. 
The most common statutory liability limitations are modifications of joint and several 
liability and limits on punitive damages, each of which had been adopted by roughly one 
fifth of all the states. Other liability limitations were much less common, with the most 
prevalent being the modification of dram shop rules.8

Table 2b summarizes the liability reforms that took place in 1985. As is indicated, very 
few states undertook any kind of reforms in that year; the amount of premiums affected 
by the liability reforms was less than 10% for all the cases listed in the table. Following 
the explosion in liability premiums in 1985, states became much more interested in 
liability reform in 1986 (table 2c). The most prominent of the 1986 measures were the 
modifications of joint and several liability rules adopted by 16 states, which composed 
more than half of all premiums for general liability and medical malpractice.9 Three


