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[ J f i . ,  H o w  d o  I  c h o o s e  a  m a r r i a g e  a n d  

’ ■"I i u m i l y  t h e r a p i s t ?

You should telephone and interview potential marriage and family 
therapists to find out if they satisfy your needs. Some questions to 
ask include:

\  Are they a Clinical Member of the American Association for 
Marriage and Family Therapy (A AMFT)V Therapists who meet 
the requirements for Clinical Membership in AAMFT meet the 
educational, supervision, and training standards of the Asso­
ciation. AAMFT's Clinical Membership requirements arc 
similar to the training and experience requirements for profes­
sional regulation in states which regulate marriage and family 
therapists.

What is their educational a n d  training background? In most 
eases, the professional will answer this question in terms of 
their graduate education. The therapist may have a doctorate 
or a master's degree in marriage and family therapy or in an 
allied discipline such as psychology, medicine/psychiatry, 
clinical social work, psychiatric nursing, or the ministry, it die 
professional's degree is not in marriagcand family therapy, you 
could ask about additional post-graduate training they have 
completed in marriage and family therapy.

Do they have experience treating your kind of proWeni; for 
example, marital stress, intimacy, sexual problems, depres­
sion, child's behavior, alcohol or drug abuse?

How much do they charge? Are fees negotiable?

Are the therapist's services covered by health insurance?

. Where are marriage and family therapy sessions he'd and 
what are the office hours? Therapists often have several 
offices. In addition to regular business hours, some therapists 
have evening or weekend office hours.

How long do dons In .;? Lengths of sessions often vary. 
Frequently, they arc 45 or 50 minutes in length, but they can 
sometimes be shorter or longer.

x How often arc sessions scheduled? One session per week is 
common, while in some cases sessions are scheduled more or 
less frequently.

What is the average length of marriage and family therapy? 
Length of marriage and family therapy depends upon various 
factors, including seriousness of the problem. Generally, 
marriage and family therapy tends to be short term. Marriage 
and family therapy tends to be briefer or shorter in length than 
many other types of therapy.

A  If you or any family members are not proficient in English, ask 
the therapist if they are fluent in your native language.

W'tat is die appointment cancellation policy? Some thera­
pists charge regular fees for missed appointments that are not 
cancelled early enough for them to reschedule other clients.

A Will the therapist be available by phone in times of crises? 
Many therapists arc available for emergency phone calls or 
appointments. Some therapists arrange for oti.ar professionals 
to be available during times when they cannot be reached (for 
example, illness, vacations, or holidays).

i f  $  W h a t  is  A A M I'T ?

The American Association for Marriage and Family Therapy 
(AAMFT) is the professional organization representing more than 
10,000 marriage and family therapists in the United States, Canada, 
and abroad. Since 1942, AAMFT has been involved with the 
problems, needs and changing patterns of marriage and family 
relationships. The Association leads the way to increasing under­
standing, research, and education in the field of marriage and 
family therapy, and to ensuring that public needs are met by 
trained practitioners. AAMFT believes that therapists with specific 
education and training in marriage and family therapy provide the 
most effective mental health care to individuals, couples, and 
families.
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Marriage and  Family T herapists are...
''K

...mental health professionals w ho apply family systems theories and intervention techniques in clinical practice. 
Marriage and family therapists diagnose and treat mental and emotional disorders and other health and behavioral 
problems as well as address a wide array of relationship issues within the context of the family system. Individuals, 
couples, and families benefit from the unique perspective and skills of marriage and family therapists whether the 
presenting concern is a specific problem or disorder, for example, substance abuse, eating disorders, stress and anxiety, 
depression, or other mental or emotional problems, or, if the concern is related to the marital or couple relationship, 
children, blended or step-families.

Recognizing a problem is the first step in finding a solution. All individuals, couples and families experience some difficult 
times, but it is not easy to know when problems require the assistance of a mental health professional such as a marriage 
and family therapist.

Issues that may be considered in marriage and family therapy
Marriage and family therapists consider many factors which have an impact on the problems being discussed in therapy. 
For example, they may explore the developmental stage of a family in assessing the context in which a problem appears. 
They may look at interactional patterns to discover how the problem has evolved or how it's being maintained in a family. 
Additionally, they may explore other life events, or crises, which may have great impact on issues you bring to therapy. 
Marriage and family therapists often focus on the present and the problem brought to therapy instead of dwelling on past 
experiences or events, except as a way to help understand the present.

Marriage and family therapists will work with individuals, couples, and families who are experiencing mental and 
emotional disorders, along with other health and behavioral problems.

V » Jbs
7 ^  H o w  d o  1 k n o w  I  n e e d  h e l p ?

Signs of distress are not always obvious. Some distress 
signals lo look for arc:

Persistent feelings of dissatisfaction.
Problems with a child's behavior, school adjustment, or 
performance
Sexual problems or concerns.
Unexplainable fatigue or difficulty sleeping.
Difficulties in talking with yourfiancec, spouse, children, 
parents, other family members, friends, or co-workers.
Feelings of loneliness, moodiness, depression, sadness, 
failure, stress, or anxiety.
The need for tranquilizers, energizers, or sleeping aids. 
Family stress due to chronic illnesses OR illness in which 
stress plays a major role.
Problems with alcohol or drugs.
Frequent financial difficulties.
Difficulty in setting or reaching goals.
Drastic weight fluctuations or irregular eating patterns.
Work difficulties, frequent job changes, problems with 
co-workers.
Difficulties with anger, hostility, or violence.

D o  r J jiW L1- t o  h o  t n t i f f i c t l  t o  ot> t o  a
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No. Individuals also often seek marriage and family therapy 
for help with behavioral problems, relationship issues, or 
mental and emotional disorders. Individuals may also enter 
marriage and family therapy to work on issues which may be 
preventing them from being in a relationship or to work on 
issues from a marriage or a relationship that has ended.

Couples need not be married to seek or benefit from mar­
riage and family therapy.

Anyone who wants to improve their relationships can ben­
efit. Premarital therapy is increasingly popular, as is 
postmarital therapy (of divorced couples who share chil­
dren, extended family, friends, or properly). Persons who 
are involved in other relationships, whether friendships, 
alternatives to marriage, a parent and child, siblings, or work 
relationships also seek therapy tosolveproblemsorstrcngthcn 
the relationship.
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i l i j ' t k  t t fC Civ i i c 't !  lO ftCCU
11 t f i  lp y ?

The idea 'hat only those with a mental illness can benefit 
from marriage and family therapy is a myth. Changes, stress, 
and problems can be expected in any relationship and 
therapy can help to prevent small problems from becoming 
serious. Marriage and family therapists are trained to 
ameliorate problems, strengthen relationships, and prevent 
problems from getting out of hand.

W i i J U  IV  m y  

w o n ' t  n n n i c t p . i f c
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Not all family members must always take part in marriage 
and family therapy. Uninterested family members often get 
involved in the therapy later if there is at least one motivated 
person in the family. Not all marriage and family therapists 
require all family members to be present for all sessions.

l V  i l m v  d o  m a r r i a g e  r tu c i l i u u i i y  i l i c r a .  
V -' p l s t s  w o r k ?

Generally, marriage and family therapists focus on the 
present. They work to understand the problem as it exists 
now, and focus on solutions or actions which might help to 
resolve the problem. They may typically ask questions about 
T mily roles, patterns, rules, goals, and stages of develop­
ment. Marriage and family therapists generally view the 
problems or the issues brought to therapy in the context of 
the family.

V M i u i  q u a l i f i c a t i o n . - *  s h o u l d  1 l o o k  f o r  

i n  ?. m a r r i a g e  a r i d  f a m i l y  m e r n p i s t ?

The American Association for Marriage and Family Therapy 
(AAMFT) has developed standards for the education and 
training of marriage and family therapists. The U.S. federal 
government, and many states, have utilized AAMFT's stan­
dards when drafting laws regarding marriage and family 
therapists. AAMFT Clinical Members have a minimum ofa 
Masters degree including specific graduate training in mar­
riage and family therapy, and also have completed at least 
two years of supervised clinical practice with couples and 
families. In addition. Clinical Members of AAMFT must 
meet applicable state licensure requirements.

AAMFT Clinical Members are trained in diagnosis, assess 
ment, and treatment and are trained to use a variety of 
therapeutic techniques and processes. AAMFT Clinical 
Members observe a strict code of ethics and welcome 
inquiries about their training, experience, theoretical orien­
tation, and fees.

l v  1 lo w  d o  i  H u i l ;? m a r r i a g e  a n t i  f a m i l y  
•' ' t h e r a p i s t ?

First get the names of several marriage and family therapists. 
Often people ask their family physician, clergy, or friends for 
recommendations. You can also look in ) *r local Yellow 
Pages directory under "Marriage and Family ,Tcrapists." 
Under this heading look for the American Association for 
Marriage and Family Therapy listing. The listing may look 
like this.

AAMFT —  American Association for 
M arriage and Family Therapy
The AAMFT is a National Organization Requir­
ing High Academic Professional and Ethical 
Standards in Ihe Field o f Marriage and Family 
Therapy

(List of Local Clinical Members)

You can always contact AAM FT directly by calling 
1-800-374-AMFT to obtain a list u f  Clinical M embers 
who practice in the z ip  code area you specify. Or, send  
a self-addressed, stam ped envelope with the zip  code to:

American Association for Marriage and Family Therapy 
REFERRALS
1100 Seventeenth Street, NW, The Tenth Floor 
Washington, DC 20036-4h01 
(202) 452-0109
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REGISTRATION FOR ARCHITECTS, ENGINEERS, AND LAND SURVEYORS, 
BOARD OF

AS 08.48.011-.141

T h e r e  i s  c r e a t e d  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A rc h i t e c t s .  E n g i n e e r s ,  a n d  L a n d  S u r v e y o r s  in  t h e  
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .

Purpose: T h e  b o a r d  i s - r e s p o n s i b l e  l o r  r e g i s t e r i n g  a p p l i c a n t s ,  a n d  h a s  t h e  p o w e r  to  r e v o k e ,  s u s p e n d ,  o r  
r e i s s u e  c e r t i f i c a t e s .

Originating Legislation: C h a p t e r  179 , S L A  1972

Status: A c t i v e .  T h e  b o a r d  s h a l l  h o l d  a t  l e a s t  f o u r  m e e t i n g s  e a c h  y e a r .  S p e c i a l  m e e t i n g s  m a y  b e  h e l d  a s  
t h e  b y l a w s  o f  t h e  b o a r d  p r o v i d e .

Travel a n d  Per D i e m : S t a n d a r d  a s  a u t h o r i z e d  u n d e r  A S  39 .20 .180 .

Compensation: N o n e .

B oard Member s h i p : T h e  b o a r d  c o n s i s t s  o f  n i n e  m e m b e r s  a p p o i n t e d  b y  t h e  g o v e r n o r  a n d  c o n s i s t s  o f  t h e  
f o l l o w i n g  m e m b e r s :

(1) t w o  c i v i l  e n g i n e e r s ;
( 2 ) '  o n e  l a n d  s u r v e y o r ;
(3) o n e  m i n i n g  e n g i n e e r ;
(4) t w o  e n g i n e e r s  f r o m  o t h e r  b r a n c h e s  o f  t h e  p r o f e s s i o n  o f  e n g i n e e r i n g ;
(5) t w o  a r c h i t e c t s ;  a n d
(6) o n e  p u b l i c  m e m b e r .

Special Facts'. E a c h  m e m b e r  o f  t h e  b o a r d  m u s t  h a v e  b e e n  a  r e s i d e n t  in  t h e  S t a t e  f o r  t h r e e  c o n s e c u t i v e  
y e a r s  i m m e d i a t e l y  p r e c e d i n g  a p p o i n t m e n t  a n d ,  e x c e p t  f o r  t h e  p u b l i c  m e m b e r ,  m u s t  b e  l e g i s t e r e d  a n d  h a v e  a  
m i n i m u m  o f  f i v e  y e a r s  o f  p r o f e s s i o n a l  p r a c t i c e  in t h e  m e m b e r ' s  r e s p e c t i v e  f i e l d .

Budget Information for F Y  53s*: D o l l a r  a m o u n t s  a r e  in  t h o u s a n d s .

E X P E N D I T U R E S R E V E N U E S

$454.9 $335.5

R e c o m m e n d a t i o n : N o  c h a n g e  i s  r e c o m m e n d e d .

64 Expenditure and revenue amounts were obtained from die Division of Occupational Licensing cost allocation 
spreadsheets. The revenue source is general fund/program receipts.
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STATE PHYSICAL AND OCCUPATIONAL THERAPY BOARD
AS 08.84.010-.200

T h e  S t a t e  P h y s i c a l  a n d  O c c u p a t i o n a l  T l w r a p y  B o a r d  i s  w it h in  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t .

Purpose'. T h e  b o a r d  s h a l l  c o n t r o l  a l l  m a t t e r s  p e r t a i n i n g  t o  t h e  l i c e n s i n g  o f  p h y s i c a l  t h e r a p i s t s ,  p h y s i c a l  
t h e r a p i s t  a s s i s t a n t s ,  o c c u p a t i o n a l  t h e r a p i s t s ,  a n d  o c c u p a t i o n a l  t h e r a p y  a s s i s t a n t s ;  a n d  t h e  p r a c t i c e  o f  p h y s i c a l  
a n d  o c c u p a t i o n a l  t h e r a p y .

Originating Legislation: C h a p t e r  74, s l a  1957 

Status : A c t i v e .

Travel a n d  per D i e m : S t a n d a r d  a s  a u t h o r i z e d  u n d e r  A S  39 .20 .180 .

Compensation: N o n e .

Board M e m b e r s h i p : The board consists of seven members as follows:

(1) o n e  p h y s i c i a n  l i c e n s e d  to  p r a c t i c e  m e d i c i n e  i n  t h e  S t a t e ;
(2) t h r e e  p h y s i c a l  t h e r a p i s t s  l i c e n s e d  in  t h e  S t a t e  o r  t w o  p h y s i c a l  t h e r a p i s t s  a n d  a  p h y s i c a l  t h e r a p y  

a s s i s t a n t  l i c e n s e d  in  t h e  S t a t e ;
(3) t w o  o c c u p a t i o n a l . t h e r a p i s t s  l i c e n s e d  in  t h e  S t a t e  o r  a n  o c c u p a t i o n a l  t h e r a p i s t  a n d  o c c u p a t i o n a l  

t h e r a p y  a s s i s t a n t  l i c e n s e d  i n  t h e  S t a t e ;  a n d
(4) o n e  l a y  p e r s o n  w>''< n o  d i r e c t  f i n a n c i a l  i n t e r e s t  in  t h e  h e a l t h  c a r e  i n d u s t r y .

Special Facts : M e m b e r s  o f  t h a  b o a r d  s h a l l  b e  U n i t e d  S t a t e s  c i t i z e n s  d o m i c i l e d  in  t h e  S t a t e .

Budget Information for F Y  9 3P7: D o l l a r  a m o u n t s  a r e  in  t h o u s a n d s .

E X P E N D I T U R E S R E V E N U E S

$43.3 $28.4

R e c o m m e n d a t i o n : N o  c h a n g e  i s  r e c o m m e n d e d .

67
Revenue and expenditure amounts were obtained from the Division of Occupational Licensing's cost 

allocation spreadsheet. Funding is general funds/program receipts.
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f  N A T E  C O M M I T T E E  R E P ( T  T
' FIRST COMMITTEE OF REFERRAL

DATE: 4/15/93

1 1

r&s> 

ce:
(in accordance with Unifornf Rule'23) 

L&C Committee considered SB 195

FURTHER:

DATE TURNED 
INTO OFFICE p

"An Act extending the termination date of the State Physical Therapy and Occupational Therapy 
Board; and providing for an effective date."

and recommends:

[ ] replace with CS

[ ] attaches amendment(s)

[  ]  s a m e  t i t l e  
[  ]  n e w  t i t l e  
[  ]  t e c h n i c a l  
t i t l e  c h a n g e  
( H B  o n l y )

[ ] adopts Letter of Intent

[ ] further referral to th e ____

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

'fc*£individual recommendations

Department Date Zero
FISCAL NOTE INFORMATION 

Fiscal Department Date Zero Fiscal

D e c  ^
—? ---*---

[ ] Appropriation No Fiscal Note

DO P I

A

[ ] Governor's Bill with Previous Fiscal Notes (enter information above)

OTHER RECOMMENDATIONS:

Chair: Signature and Recommendation



DATE: 4/15/93 0 L> FURTHER:

H N A T E  C O M M I T T E E  R E P < r T
FIRST COMMITTEE OF REFERRAL''

DATE TURNED 
INTO OFFICE:

L&C Committee considered SB 196

"An Act extending the termination date of the State Board of Registration for Architects, Engineers, 
and Land Surveyors; and providing for an effective date."

and recommends:

[ ] replace with CS

[ ] attaches amendment(s)

[ ] adopts_________________

[  ]  s a m e  t i t l e  
[  ]  n e w  t i t l e  
[  ]  t e c h n i c a l  
t i t l e  c h a n g e  
( H B  o n l y )

Letter of Intent

[ ] further referral to th e__

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

^ in d iv id u a l recommendations

Department Date Zoro

[ ] Appropriation No Fiscal Note

DO PAJ TO;

FISCAL NOTE INFORMATION 
Fiscal Department Date Zero Fi3Col

<____ -
i

[ ] Governor’s Bill with Previous Fiscal Notes (enter information above)

OTHER RECOMMENDATIONS:
_________

&

Chair: Signature and Recommendation



F IS C A L  N O T E

1993 LEGISLATIVE SESSION
R e v i s i o n  Do le :
T i t l e :  A n  A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  d a t e
o f  t h e  S t a t e  P h y s i c a l  T h e r a p y  a n d  O . T .  B o a r d ; . . . _________
S p o n s o r :  S e n a t o r  L e m a n _____________________________________
R e q u e s t o r :

S T A T E  O F  A L A S K A BILL NO. SB 195

D ep t .  A f f e c t e d :  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t
b r u : O c c u p a t i o n a l  L i c e n s i n g _____________________
C o m p o n e n t :  O p e r a t i o n s ________________________________________

S e n a t o r  L e m a n C O M P O N E N T  S E R IA L  NO . 1844

E x p e n d i t u r e s / R e v e n u e s : ( T h o u s a n d s  o f  D o l l a r s )
O P E R A T IN G F Y  94 F Y  95 F Y  96 F Y  97 F Y  98 F Y  99

P E R S O N A L  S E R V IC E S
TR A V EL
CONTRACTUAL
S U P P L IE S
EQ U IPM E N T
L4ND & S T R U C T U R E S
G R A N T S ,  CLA IM S
M IS C E L L A N E O U S
TO T A L  O P E R A T IN G .0 .0 .0 .0 .0 .0

C A P fT A L

R E V E N U E  FU ND  S O U R C E : .0 .0 .0 .0 .0 .0

FU ND IN G : ( T h o u s a n d s  o f  D o l l a r s )
1002 F e d e r a l  R e ce ip t s
1003 G F  Match
1004 G F
1005 GF/Program R e ce ip t s
1006 GF/MHTIA
O th e r
TO TA L .0 .0 .0 .0 .0 .0

P O S m O N S :

FULL-T IME 0 0 0 0 0 0
PART-T IME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

E s t lm a t o  o f  c u r r e n t  y e a r  (FY 93) Im p a c t :  S N o n e

A N A L Y S IS :  (A t t a c h  o  s e p a r a t e  p a g e  If n e c e s s a r y )
T h e  b i l l  e x t e n d s  t h e  t e r m i n a t i o n  d a t e  o f  t h e  S t a t e  P h y s i c a l  T h e r a p y  a n d  O c c u p a t i o n a l  T h e r a p y  R o a r d  
t o  J u n e  30, 1997. F u n d i n g  f o r  t h e  b o a r d  i s  i n c l u d e d  i n  t h e  F Y  94 o p e r a t i n g  b u d g e t :  t h e r e f o r e ,  n e w  f u n d s  a r e  n o t  
r e q u i r e d .  A  r e g u ' a t i o n  p r o j e c t  a d j u s t i n g  f e e s  t o  c o v e r  p r o g r a m  c o s t s  a r e  u n d e r  r e v i e w  i n  t h e  D e p a r t m e n t  o f  L a w .  
A v e r a g e  A n n u a l  C o s t s :  $44 .5
A v e r a g e  A n n u a l  R e v e n u e : ________________ 25.1 ,

t r i c k i e r ,  A d m i n i s t r a t i v e  O f f i c e rP ^ p a r e d  by: 
DP ' O c c u p a t i o n a l  L i c e n s i n g

A pp ro ved  b y  C o m m is s ion e r :  
A g en cy :

P a u l  F u h s
C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t  ^  c /

Phone :
D a le :

4 65-2144
4/15/93

Date:

P R E P A R E R  TO  PR O V ID E  ALL  D IS T R IB U T IO N  C O P IE S  TO  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E  
F o r  f u r t h e r  d i s t r i b u t i o n  In f o rm a t i o n  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e
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F IS C A L  N O T E
S T A T E  O F  A L A S K A

1993 LEGISLATIVE SESSION

BILL NO. SB 196

R e v is io n  D a te : 
T lt to : A n  A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  d a t e
o f  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A E L S ; . . . _____________
s p o n s o r :  S e n a t o r  L e m a n _____________________________________
R o q u e s t o r :  S e n a t o r  L e m a n _____________________________________

Dop t .  A l f e c t a d :  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t  
b r u : O c c u p a t i o n a l  L i c e n s i n g _____________________
C o m p o n e n t :  O p e r a t i o n s

C O M P O N E N T  S E R IA L  N O . 1844

E x p e n d i t u r e s / R e v e n u e s : ( T h o u s a n d s  o f  D o lla r s )
O P ER A T IN G F Y  94 F Y  95 F Y  96 F Y  97 F Y  98 F Y  99

P E R S O N A L  S E R V IC E S
T R A V EL
CO NTRACTU AL
S U P P L IE S
E Q U IP M E N T
LAND & S T R U C T U R E S
G R A N T S ,  CLA IMS
M ISC E LL A N EO U S
TO T A L  O P ER A T IN G .0 .0 .0 .0 .0 .0

CAP rTAL

R E V E N U E  FU ND  S O U R C E : .0 .0 .0 .0 .0 .0

FU ND IN G : ( T h o L s o n d a  o f  D o l l a r s )
1002 F e d e r a l  R e ce ip t s
1003 G F  Match
1004 G F
1005 GF/Program Re c e ip t s
1006 GF/MHTIA
O the r
TO TA L .0 .0 .0 .0 .0 .0

P O S n tO N S :
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

E s t im a t e  o f  c u n » n t  y e a r  (FY  93) Im p a c t :  5 N o n e

A N A L Y S IS : (A tta c h  a  s e p a r a te  p a g e  It n e c e s s a r y )
T h e  b i l l  e x t e n d s  t h e  t e r m i n a t i o n  d a t e  o f  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A r c h i t e c t s ,  E n g i n e e r s ,  a n d  
L a n d  S u r v e y o r s  t o  J u n e  3 0 ,1 9 9 7 .  F u n d i n g  f o r  t h e  b o a r d  i s  i n c l u d e d  i n  t h e  F Y  94 o p e r a t i n g  b u d g e t ;  t h e r e f o r e ,  
n e w  f u n d s  a r e  n o t  r e q u i r e d .  A  r e g u l a t i o n  p r o j e c t  a d j u s t i n g  f e e s  t o  c o v e r  P r o g r a m  c o s t s  a r e  u n d e r  r e v i e w  i n  t h e  
D e p a r t m e n t  o f  L a w .  A v e r a g e  A n n u a l  C o s t s :  S470 .9

^ 7  , A v e r a g e  A n n u a l  R e v e n u e : _____________________________ S 3 4 3 .4

P re p a re d  by :  
D lv ls lo i

! j e n n i f e r * S t r i c k i e r .  A d i ' n h T i s t r a ( ^ ’' o f f i c e r
O c c u p a t i o n a l  L i c e n s i n g T

Phone :
Da te :

465-2144
4/15/93

P a u l F u h s  < r  /A pp ro ve d  by  C o m m is s ione r :
A g en c y :  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t

Da te :

P R E P A R E R  TO  P R O V ID E  A LL  D IS T R IB U T IO N  C O P IE S  TO  G O V E R N O R ’S  L E G IS L A T IV E  O F F IC E  
F o r  fu r th e r  d i s t r ib u t io n  in lo rm o t lo n  c a l l  th e  G o v e r n o r ' s  L e g is la t iv e  O ft lc a

P a g e  1 o f  1

ssta m a a sa sB tm



O f f i c i a l  B u s i n e s s

Alaska State Legislature
S E N A T E  S T A T E  A F F A I R S  

C O M M I T T E E Stale Capitol 
Juneau , AK. 99801-1182

M E M O R A N D U M

TO: Senator Tim Kelly, Chairman
Senate Labor and Commerce Committee

FROM: Senator Loren Leman, Chairman
Senate State Affairs Committee

DATE: April 15, 1993

SUBJECT: Request for Hearing: SB 195 and SB 196

I respectfully request that SB 195, Extending the Board of 
Physical/Occupational Therapy, and SB 196, Extending the Board of 
Architects, Engineers, and Land Surveyors, be scheduled at the earliest 
convenience of the Chairman.

Thank you.



F IS C A L  N O T E

1993 LEGISLATIVE SESSION
R e v i s i o n  D a te :  ___________________________________________________________
T i t l e :  A n  A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  d a t e
o f  t h e  S t a t e  P h y s i c a l  T h e r a p y  a n d  O . T .  B o a r d ; . . . _________
S p o n s o r :  S e n a t o r  L e m a n _____________________________________
R e q u e s t o r :

S T A T E  O F  A L A S K A BILL NO. SB 195

D ep t .  A i t e c i e d :  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t
b r u : O c c u p a t i o n a l  L i c e n s i n g _____________________
c o m p o n e n t :  O p e r a t i o n s ________________________________________

S e n a t o r  L e m a n C O M P O N E N T  S E R IA L  NO . 1844

E x p e n d i t u r e s / R e v e n u e s : ( T h o u s a n d s  o t  D o l l a r s )
O P E R A T IN G F Y  94 F Y  95 F Y  96 F Y  97 F Y  98 F Y  99

P E R S O N A L  S E R V IC E S
TR A V EL
C O NTRACTU AL
S U P P L IE S
E Q U IP M E N T
LAND & S T R U C T U R E S
G R A N T S ,  CLA IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G .0 .0 .0 .0 .0 .0

C A P IT A L

R E V E N U E  FU N D  SO U R C E : .0 .0 .0 .0 .0 .0

FU N D IN G : ( T h o u s a n d s  o f  D o l l a r s )
1002 F e d e ra l  R e c e ip t s
1003 G F  M a tch
1004 G F
1005 GF/Program  R e c e ip t s
tOOS GF/MHTIA
O the r
TO TA L .0 .0 .0 .0 .0 .0

P O S r i lO N S :
FULL-T IME 0 0 0 0 0 0
PART-T IME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 c 0
E s t im a t e  o f  c u r r e n t  y e a r  (FY 03) Im p a c t :  $ N o n e

A N A L Y S IS :  (A t t a c h  a  s e p a r a t e  p a g e  If n e c e s s a r y )
T h e  b i l l  e x t e n d s  t h e  t e r m i n a t i o n  d a t e  o f  t h e  S t a t e  P h y s i c a l  T h e r a p y  a n d  O c c u p a t i o n a l  T h e r a p y  B o a r d  
t o  J u n e  30, 1997. F u n d i n g  f o r  t h e  b o a r d  i s  i n c l u d e d  i n  t h e  F Y  94 o p e r a t i u .  l u d g e t ;  t h e r e f o r e ,  n e w  f u n d s  a r e  n o t  
r e q u i r e d .  A  r e g u l a t i o n  p r o j e c t  a d j u s t i n g  f e e s  t o  c o v e r  p r o g r a m  c o s t s  a r e  u n d e r  r e v i e w  in  t h e  D e p a r t m e n t  o f  L a w .  
A v e r a g e  A n n u a l  C o s t s :  $44 .5
A v e r a g e  A n n u a l  R e v e n u e :  „  25.1

t r i c k i e r ,  A d m i n i s t r a t i v e  O f f i c e rJ e n n i f e rP ^ jp a r e d  b y  ___________________________________
D iv i s io n: O c c u p a t i o n a l  L i c e n s i n g

Phono:
Da te :

Dato:

465-2144
4/15/93

A pp ro v e d  b y  C o m m is s ion e r :_____________ P a u l  F u h s  /  jL  2
A g e n c y :  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  ^  C ~

P R E P A R E R  TO  PR O V ID E  ALL  D IST R IB U T IO N  C O P IE S  TO  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E  
F o r  f u r t h e r  d i s t r i b u t i o n  I n f o rm a t i o n  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e
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F IS C A L  N O T E

1993 LEGISLATIVE SESSION
R e v i s i o n  D a ta :  _____________________________________________________________D ep t .  A f f e c i e d :  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t
T i t l e :  A n  A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  d a l e  b r u : O c c u p a t i o n a l  L i c e n s i n g  __
o f  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A E L S ; . . . ______________C o m p o n e n t :  O p e r a t i o n s __________________________________________
S p o n s o r :  S e n a t o r  L e m a n _____________________________________________________________________________________________________________ __
R e q u e s t o r :

S T A T E  O F  A L A S K A  BILL NO.________ sb 196

S e n a t o r  L e m a n C O M P O N E N T  S E R IA L  NO. 1844

O P ER A T IN G F Y  94 F Y  95 F Y  96 F Y  97 F Y  98 F Y  99
P E R S O N A L  S E ’- 'h C E S
TRAVEL
CONTRACTUAL
S U P P L IE S
E Q U IP M E N T
LAND i  S T R U C T U R E S
G R A N TS ,  CLA IM S
M ISC E LL A N EO U S
TO TAL  O P E R A T IN G .0 .0 .0 .0 .0 .0

C A P IT A L

R E V E N U E  FU ND  S O U R C E : .0 .0 .0  .0 .0 .0

FU ND IN G : ( T h o u s a n d s  o f  D o l l a r s )
1002 F e d e r a l  R e ce ip t s
1003 G F  M a tch
1004 G F
1005 GF/Program Re ce ip t s
1006 GF/MHTIA 
Other
TO TAL .0 .0 .0 .0 .0 .0

posmoNS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

E s t im a t e  o f  c u r r e n t . e a r  (FY 03) Im p a c t :  $ N o n e

A N A L Y S IS :  (A t t a c h  a  s e p a r a t a  p a g e  If n e c e s s a r y )
T h e  b i l l  e x t e n d s  t h e  t e r m i n a t i o n  d a t e  o f  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A r c h i t e c t s ,  E n g i n e e r s ,  a n d  
L a n d  S u r v e y o r s  t o  J u n e  3 0 ,1 9 9 7 .  F u n d i n g  f o r  t h e  b o a r d  i s  i n c l u d e d  i n  t h e  F Y  94 o p e r a t i n g  b u d g e t ;  t h e r e f o r e ,  
n e w  f u n d s  a r e  n o t  r e q u i r e d .  A  r e g u l a t i o n  p r o j e c t  a d j u s t i n g  f e e s  t o  c o v e r  p r o g r a m  c o s t s  a r e  u n d e r  r e v i e w  i n  t h e  
D e p a r t m e n t  o f  L a w .  A v e r a g e  A n n u a l  C o s t s :  $470 .9

.^7 . A v e r a g e  A n n u a l  R e v e n u e : _____________________________S3 43 .4

P rep a re d  by: 
D lv ls ior tr

J e n n i f e r  S t r i c k l e r ,  A d m i n i s t r a t i v e  O f f i c e r  
O c c u p a t i o n a l  Licensing_______________

I P

Approved  b y  C o m m is s ione r :  
A goncy :

Paul Fuhs rr /__  £  A
C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t "T5"

Phono:
Date :

Date :

465-2144
4/15/93

9  2

PRE*-ARER  TO  P R O V ID E  ALL D IS T R IB U T IO N  C O P IE S  TO  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E  
F o r  f u r t h e r  d i s t r i b u t i o n  I n f o rm a t i o n  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f ic e
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STATE PHYSICAL AND OCCUPATIONAL THERAPY BOARD
AS 0S.84.010-.2X

T h e  S t a t e  P h y s i c a l  a n d  O c c u p a t i o n a l  T h e r a p y  B o a r d  i s  w it h in  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t .

Purpose: T h e  b o a r d  s h a l l  c o n t r o l  a l l  m a t t e r s  p e r t a i n i n g  t o  t h e  l i c e n s i n g  o I p h y s i c a l  t h e r a p i s t s ,  p h y s i c a l  
t h e r a p i s t  a s s i s t a n t s ,  o c c u p a t i o n a l  t n e r a p i s t s ,  a n d  o c c u p a t i o n a l  t h e r a p y  a s s i s t a n t s ;  a n d  t h e  p r a c t i c e  o f  p h y s i c a l  
a n d  o c c u p a t i o n a l  t h e r a p y .

Originating Legislation: C h a p t e r  74 , s l a  1957 

Status: A c t i v e .

Travel a n d  Per D i e m : S t a n d a r d  a s  a u t h o r i z e d  u n d e r  A S  39 .20 .180 .

C o m p e n s a t i o n : N o n e .

B o a r d  M e m b e r s h i p : T h e  b o a r d  c o n s i s t s  o f  s e v e n  m e m b e r s  a s  f o l l o w s :

(1) o n e  p h y s i c i a n  l i c e n s e d  to  p r a c t i c e  m e d i c i n e  in  t h e  S t a t e ;
(2) t h r e e  p h y s i c a l  t h e r a p i s t s  l i c e n s e d  in  t h e  S t a t e  o r  t w o  p h y s i c a l  t h e r a p i s t s  a n d  a  p h y s i c a l  t h e r a p y  

a s s i s t a n t  l i c e n c e d  in  t h e  S t a t e ;
(3) t w o  o c c u p a t i o n a l  t h e r a p i s t s  l i c e n s e d  in  t h e  S t a t e  o r  a n  o c c u p a t i o n a l  t h e r a p i s *  a n d  o c c u p a t i o n a l

t h e r a p y  a s s i s t a n t  l i c e n s e d  in  t h e  S t a t e ;  a n d
(4) o n e  l a y  p e r s o n  w i t h  n o  d i r e c t  f i n a n c i a l  i n t e r e s t  in  t h e  h e a l t h  c a r e  i n d u s t r y .

Special Facts: M e m b e r s  o f  t h e  b o a r d  s h a l l  b e  U n i t e d  S t a t e s  c i t i z e n s  d o m i c i l e d  in t h e  S t a t e .

B udget Information for F Y  93s7: D o l l a r  a m o u n t s  a r e  in  t h o u s a n d s .

E X P E N D I T U R E S R E V E N U E S

S43 .3 S28 .4

R e c o m m e n d a t i o n : N o  c h a n g e  i s  r e c o m m e n d e d .

67 Revenue and expenditure amounts were obtained from die Division of Occupational Licensing's cost
allocation spreadsheet. Funding is general funds/program receipts.

ALASKA STATE LEG1SLA'
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REGISTRATION FOR ARCHITECTS, ENGINEERS, AND LAND SURVEYORS, 
BOARD OF 

AS 08.48.011-.141

T h e r e  i s  c r e a t e d  t h e  S t a t e  B o a r d  o f  R e g i s t r a t i o n  f o r  A r c h i t e c t s ,  E n g i n e e r s ,  a n d  L a n d  S u r v e y o r s  in  t h e  
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .

P u r p Q S O : T h e  b o a r d  i s  r e s p o n s i b l e  f o r  r e g i s t e r i n g  a p p l i c a n t s ,  a n d  h a s  t h e  p o w e r  to  r e v o k e ,  s u s p e n d ,  o r  
r e i s s u e  c e r t i f i c a t e s .

Originating Legislation: C h a p t e r  17 9 , s l a  1972

Status: A c t i v e .  T h e  b o a r d  s h a l l  h o l d  a t  l e a s t  f o u r  m e e t i n g s  e a c h  y e a r .  S p e c i a l  m e e t i n g s  m a y  b e  h e l d  a s  
t h e  b y l a w s  o f  t h e  b o a r d  p r o v i d e .

Travel a n d  Per D i e m : S t a n d a r d  a s  a u t h o r i z e d  u n d e r  A S  39 .20 .180 .

C o m p e n s a t i o n : N o n e .

B o a r d  M e m b e r s h i p : T h e  b o a r d  c o n s i s t s  o f  n i n e  m e m b e r s  a p p o i n t e d  b y  t h e  g o v e r n o r  a n d  c o n s i s t s  o f  t h e  
f o l l o w i n g  m e m b e r s :

(1) t w o  c i v i l  e n g i n e e r s :
( 2 ) '  o n e  l a n d  s u r v e y o r ;
(3) o n e  m i n i n g  e n g i n e e r ;
(4) t w o  e n g i n e e r s  f r o m  o t h e r  b r a n c h e s  o f  t h e  p r o f e s s i o n  o f  e n g i n u e r i n g ;
(5) t w o  a r c h i t e c t s ;  a n d
(6) o n e  p u b l i c  m e m b e r .

Special Facts :  E a c h  m e m b e r  o f  t h e  b o a r d  m u s t  h a v e  b e e n  a  r e s i d e n t  i n  t h e  S t a t e  f o r  t h r e e  c o n s e c u t i v e  
y e a r s  i m m e d i a t e l y  p r e c e d i n g  a p p o i n t m e n t  a n d ,  e x c e p t  f o r  t h e  p u b l i c  m e m b e r ,  m u s t  b e  r e g i s t e r e d  a n d  h a v e  a  
m i n i m u m  o f  f i v e  y e a r s  o f  p r o f e s s i o n a l  p r a c t i c e  in  t h e  m e m b e r ' s  r e s p e c t i v e  f i e l d .

B u d g e t  Information for F Y  93Is 4: D o l l a r  a m o u n t s  a r e  i n  t h o u s a n d s .

E X P E N D I T U R E S R E V E N U E S

$454.9 $335.5

R e c o m m e n d a t i o n : N o  c h a n g e  i s  r e c o m m e n d e d .

64 Expenditure and revenue amounts were obtained from the Division of Occupational Licensing cost allocation 
spreadsheets. The revenue source is general fund/program receipts.





A l a s k a  A c t i o n  T r u s t

P.O. Co:-: 102323 • AnchorajZc. Alaska 99510 
Office: 540 "L" Strccl. Suite 206 • Anchorage. AK 99501 

(907) 25S-4Q40 • FAX (907) 276-7185

FAX TRANSMITTAL

TO: Senate Labor & Commerce Committee

Senator Kelly, Chair 
Senator Rieger, Vice-Chair 
Senator Sharp 
Senator Lincoln 
Senator Salo

FROM: 

DATE: 

RE:

Alaska Action Trxist/Debra Gravo, Executive Director 

January 17, 1994

SB 206, Residential Real Property Transfers 

* * * * * * * * * * * * * * * * * * * * * * * *

What follows is Mr. Green’s written testimony re: SE 206, being
heard tomorrow afternoon 1:30 p.m. in Senate Labor and Commerce.

Thank you.

.  ;/r,   . • v-7-£VA ■ ' . = . ' A,



P. o c

C 5R E F.N  L A W  O F F I C E S ,  F .C .

F A X  T R A N S M I T T A L

TO: Senate Labor & Commerce
•Hearings on SB206

f r o m : Harold Green,
Green Law Offices, P.O.

DATS: January J.7, 199 4

RE: Written Testimony on
Hearing on SB-206

Dear Committee Members:

I am submitting this written testimony.cn SB206 which, 
as I understand it, will remove civil liability for
"innocent" misrepresentation by a licensed real estate 
professional in Alaska) and thereby reverse Bevins v. 
Ballard, 655 P.2d 757 (Alaska 1982).

whether or not to pass SB206 involves real public 
policy judgment on the part of this legislature. Let us 
assume that SB206 were to become law. How will the public 
be notified that they can no .longer rely upon certain
representations made by a' licensed real estate professional?

Must each real estate transaction contain conspicuous 
language such as WARNING: YOU SHOULD NOT RELY UPON
STATEMENTS MADE 3Y YOUR LICENSED REAL ESTATE PROFESSIONALS 
IN ALASKA; or should the real estate professional be
required to start each conversation with a new prospective 
client with such a notice. How will the public be notified 
that they can no longer rely upon statements made by a 
licensed real estate'professional? How will the public know 
which statements from a licensed real estate professional 
c:m be relied upon, and which statements from a licensed 
real estate professional cannot be relied upon?

Wouldn't it be cruel to pass SB206 without concurrently 
passing express notice requirements that clearly tall the 
public they should no longer rely upon statements of 
licensed real estate professionals in Alaska.

Perhaps SB206 will erode publio confidence in our 
licensed real estate professionals. Does SB2uo truly 
benefit the real estate profession? Does SB206 benefit the 

.. citizens of Alaska?

(/

By:
H&rold Green, Esq.

Green Law Offices, P.C., Attorneys & Counselors at Law
1709 Spenatd Road • Anchotagc, Alaska 99503 * Telephone (907) 561-4777



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair 
Senator Bert Sharp 
Senator Judy Salo 
Senator Georgianna Lincoln

SENATE LABOR AND COMMERCE 
COMMITTEE

ST A T E  CAP ITO L .  S U IT E  101 
JU N EA U ,  A L A S K A  99801-1182 
PHONE- (907) 465-3822 
FAX: (907) 465-3756

716 W. 4TH, S U IT E  400 
A N C H O R A G E .  AK 99501-2133 
P H O N E  (907)258-8180 
FAX- (907) 258-4524

M E M O R A N D U M

T O :  S e n a t o r  R o b i n  T a y l o r ,  C h a i r

S e n a t e  J u d i c i a r y  C o m m i t t e e

F R O M :  S e n a t o r  T i m  K e l l y ,  C h a i r

S e n a t e  L a b o r  &  C o m m e r c e  C o m m i t t e e

D A T E :  F e b r u a r y  9 ,  1 9 9 4

R E :  S B  2 0 6  -  I n n o c e n t  M i s r e p r e s e n t a t i o n  b y  R e a l  E s t a t e  P r o f e s s i o n a l s

I  a m  r e s p e c t f u l l y  r e q u e s t i n g  t h a t  y o u  s c h e d u l e  C S  S B  2 0 6  ( L & C )  f o r  a  

h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  a t  t h e  C o m m i t t e e ' s  e a r l i e s t  

c o n v e n i e n c e .

F o r  y o u r  e a s y  r e f e r e n c e ,  I ' v e  a t t a c h e d  m y  s p o n s o r  s t a t e m e n t ,  a  b i l l  

a n a l y s i s  p r e p a r e d  b y  t h e  R E A L T O R S  A s s o c i a t i o n ,  a  c o p y  o f  t h e  A l a s k a  

S u p r e m e  C o u r t ' s  d e c i s i o n  i n  B e v i n s  v .  B a l l a r d , a n d  a  c a s e  s u m m a r y .  I n  

a d d i t i o n ,  I ' v e  a t t a c h e d  1 9  l e t t e r s  s u p p o r t i n g  S B  2 0 6  a n d  r e s o l u t i o n s  f r o m  

t h e  A n c h o r a g e ,  F a i r b a n k s ,  K a c h e m a k ,  K e n a i  P e n i n s u l a ,  K o d i a k ,  S o u t h e a s t ,  

a n d  V a l l e y  B o a r d s  o f  R E A L T O R S .

Y o u r  t i m e l y  c o n s i d e r a t i o n  i s  a p p r e c i a t e d .  T h a n k  y o u .



CSRIEEN L A W  O F F I C E S .  P .C .

F A X  T R A N S M I T T A L

T O : S e n a t e  L a b o r  4  C o m m e r c e  

• H e a r i n g s  o n  S B 2 0 6

F R O M : H a r o l d  G r e e n ,  

G r e e n  L a w  O f f i c e s n  c

D A T E : J a n u a r y  J . 7 , .1 9 9  4

R E : W r i t t e n  T e s t i m o n y  

H e a r i n g  o n  S B - 2 0 6

o n

D e a r C o m m i t t e e  M e m b e r s :

I  a m  s u b m i t t i n g  t h i s  w r i t t e n  t e s t i m o n y . o n  S B 2 0 6  w h i c h ,  

a s  I  u n d e r s t a n d  i t ,  w i l l  r e m o v e  c i v i l  l i a b i l i t y  f o r

" i n n o c e n t "  m i s r e p r e s e n t a t i o n  b y  a  l i c e n s e d  r e a l  e s t a t e  

p r o f e s s i o n a l  i n  " A l a s k a ;  a n d  t h e r e b y  r e v e r s e  B e v i n s  v ,  

S a l l a r d ,  6 5 5  P . i d  7 5 7  ( A l a s k a  1 9 8 2 ) .

Whether o r  not t o  p a s s  S B 2 0 6  i n v o l v e s  r e a l  p u b l i c  

p o l i c y  j u d g m e n t  o n  t h e  p a r t  o f  t h i s  l e g i s l a t u r e .  L e t  u s  

a s s u m e  t h a t  S B 2 0 6  w e r e  to b e c o m e  l a w .  H o w  w i l l  t h e  p u b l i c  

b e  n o t i f i e d  t h a t  t h e y  c a n  n o  l o n g e r  rely upon certain
r e p r e s e n t a t i o n s  m a d e  b y  a ' l i c e n s e d  r e a l  e s t a t e  professional?

M u s t  e a c h  r e a l  e s t a t e  t r a n s a c t i o n  c o n t a i n  c o n s p i c u o u s  

l a n g u a g e  s u c h  a s  W A R N I N G :  Y O U  S H O U L D  N O T  R E L Y  U P O N

s t a t e m e n t s  m a d e  b y  y o u r  l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l s  

I N  A L A S K A ;  o r  s h o u l d  t h e  r e a l  e s t a t e  p r o f e s s i o n a l  b e

r e q u i r e d  t o  s t a r t  e a c h  c o n v e r s a t i o n  w i t h  a  n e w  p r o s p e c t i v e  

c l i e n t  w i t h  s u c h  a  n o t i c e .  H o w  w i l l  t h a  p u b l i c  b e  n o t i f i e d  

t h a t  t h e y  c a n  n o  l o n g e r  r e l y  u p o n  s t a t e m e n t s  m a d e  b y  a  

l i c e n s e d  r e a l  e s t a t e ' p r o f e s s i o n a l ?  H o w  w i l l  t h e  p u b l i c  k n o w  

w h i c h  s t a t e m e n t s  f r o m  a  l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l  

c a n  b e  r e l i e d  u p o n ,  a n d  w h i c h  s t a t e m e n t s  f r o m  a  l i c e n s e d  

r e a l  e s t a t e  p r o f e s s i o n a l  c a n n o t  b e  r e l i e d  u p o n ?

W o u l d n ' t  i t  b e  c r u e l  t o  p a s s  S B 2 0 6  w i t h o u t  c o n c u r r e n t l y  

p a s s i n g  e x p r e s s  n o t i c e  r e q u i r e m e n t s  t h a t  c l e a r l y  t a l l  t h e  

p u b l i c  t h e y  s h o u l d  n o  l o n g e r  r e l y  u p o n  s t a t e m e n t s  o f  

l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l s  in A l a s k a .

P e r h a p s  S B 2 0 6  w i l l  e r o d e  p u b l i c  c o n f i d e n c e  i n  o u r  

l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l s .  D o e s  S B 2 0 6  t r u l y  

b e n e f i t  t h e  r e a l  e s t a t e  p r o f e s s i o n ?  D o e s  S B 2 0 6  b e n e f i t  t h e  

c i t i 2 e n s  o f  A l a s k a ?

H a r o l d  G r e e n ,  E s q .

Green Law Offices, P.C., Attorneys & Counselors at Law
1 7 0 9  S p e n a r d  R o a d  •  A n c h o t a g c ,  A la s k a  9 9 5 0 3  * T o J o p k o u o  ( 9 0 7 )  5 6 1 - 4 7 7 7



ALASKA ASSOCIATION OF REALTORS, INC'.!'
741 S e s a m e  S t r e e t ,  S u i t e  100 • A n c h o r a g e ,  A l a s k a  99503 
T e l e p h o n e  907-593-7133

M -  1 L L T n  €>■

N u m b e r  o f  p a g e s  i n c l u d i n g  c o v e r  s h e e t ;  -------

i f  t h e r e  a r e  p r o b le m s  w i t h  t h i s  FAX, p l e a s e  c a l l  ( 9 0 7 )  5 6 3

REAlTOBr is a reoisiered mar* which iflentifies a O'OfAMional ih 
real eaiaie who subecribes 10 a sir.cs Coda cf Etr.ico ao a member 
ol Ihe NATIONAL ASSOCIATION OF REALTORS5The Voice fo r  Real Estate™ in Alaska



R EA LTO R

ALASKA ASSOCIATION OF REALTORS, INC.’
741 S o o o m e  S t r o a t ,  S u i t e  100 * A n c h o r a g e ,  A l a s k a  99503 
T e l e p h o n e  907-563-7133

D A T E :  J u l y  2 2 ,  1 9 9 3

T O :  B o a r d  P r e s i d e n t s

E x e c u t i v e  O f f i c e r s

F R O M :  D e a  T u r n e r ,  E x e c u t i v e  V i c e  P r e s i d e n t

S U B J E C T :  S B  2 0 6  -  " I n n o c e n t  M i s r e p r e s e n t a t i o n "

A t t a c h e d  i s  a  r e s o l u t i o n  d r a f t e d  b y  t h e  G r e a t e r  F a i r b a n k s  B o a r d  o f  R E A L T O R S ®  

s u p p o r t i n g  p a s s a g e  o f  S B  2 0 6 ,  w h i c h  w a s  i n t r o d u c e d  d u r i n g  t h e  l a s t  l e g i s l a t i v e  

s e s s i o n .  P l e a s e  p r e s e n t  t o  y o u r  B o a r d  o f  D i r e c t o r s — A A R .  r e q u e s t s  e a c h  B o a r d  t o  

c o n s i d e r  a d o p t i n g  s a m e  o r  s i m i l a r  r e s o l u t i o n .  A n  o r i g i n a l ,  s i g n e d  r e s o l u t i o n  

a d o p t e d  b y  y o u r  B o a r d  s h o u l d  b e  d e l i v e r e d  t o  A A R  o n  o r  b e f o r e  F r i d a y ,  A u g u s t  6 .

T h e  i n i t i a l  t e l e c o n f e r e n c e  f o r  p u b l i c  t e s t i m o n y  o n  S B  2 0 6  is  s c h e d u l e d  f o r  T u e s d a y ,  

A u g u s t  1 0 ,  a t  1 :0 0  p . m .  P l e a s e  c o n t a c t  y o u r  l o c a l  L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  t o  

v e r i f y  t h a t  y o u r  L I O  w i l l  b e  " o n - l i n e "  f o r  d i e  t e l e c o n f e r e n c e .

I f  y o u  h a v e  q u e s t i o n s ,  p l e a s e  c a l l  m e  a t  5 6 3 - 7 1 3 3 ,  o r  F r a n k  M i c h e l ,  L e g i s l a t i v e  

C o m m i t t e e  C h a i r m a n ,  a t  3 7 6 - 3 8 4 2 .

A t t a c h m e n t

c c :  S e n a t o r  T i m  K e l l y ,  C h a i r m a n ,  S e n a t e  L a b o r  &  C o m m e r c e  C o m m i t t e e  

R i c k  H u n t e r ,  A A R  P r e s i d e n t

F r a n k  M i c h e l ,  C h a i r m a n ,  A A R  L e g i s l a t i v e  C o m m i t t e e  

G r e g  E r k i n s ,  V i c e  C h a i r m a n ,  A A R  L e g i s l a t i v e  C o m m i t t e e

The Voice fo r  Res! Estate*™ in Alaska
REALTOR* is a  le g is ia io f l mar* wh ich idon tifias a p ro fe ss iona l in 
real e-.lala who suBocnoes to a s tr ic t Coao c l E th ics a s  a  rram oer 
Ol the NATIONAL ASSOCIATION OP REA ITO PS ‘-



D R A F T D R A F T

A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 0 6 ,  I N N O C E N T  

M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

W H E R E A S ,  S e n a t e  B i l l  2 0 6  w a s  in t r o d u c e d  in  th e  E ig h t e e n t h  S e s s io n  o f  th e  A la s k a  

S ta te  L e g is la t u r e  a t th e  r e q u e s t  o f  th e  A la s k a  A s s o c ia t io n  o f  R E A L T O R S ® ,  a n d

W H E R E A S ,  t h is  le g is la t io n  w o u ld  r e m o v e  l i a b i l i t y  f o r  " I n n o c e n t  M is r e p r e s e n t io n s "  b y  

a g e n ts  in  a r e a l e s ta te  tr a n s a c tio n , a n d

W H E R E A S ,  A l a s k a  a n d  t w o  o th e r  s ta te s  a re  th e  o n l y  j u r i s d i c t i o n s  i n  w h ic h  r e a l  e s ta te  

p r o fe s s io n a ls  a r e  m a d e  l i a b le  f o r  " In n o c e n t  M is r e p r e s e n ta t io n s ,  a n d

W H E R E A S ,  A l a s k a  s ta tu te s  a r e  s i le n t  o n  " I n n o c e n t  M is r e p r e s e n t io n s "  th e r e  h a s  b e e n  

c a u s e  f o r  n u m e r o u s  1a w s u it s ,  c a u s in g  e r r o r s  a n d  o m is s io n s  u n d e r w r it e r s  to  e it h e r  w i t h d r a w  f r o m  

is s u in g  p o l ic ie s  i n  A l a s k a  o r  c a u s in g  in s u r a n c e  c o m p a n ie s  to  in c r e a s e  t h e ir  p r e m iu m  r a te s  *o  r e a l 

e s ta te  p r o f e s s io n a ls ,  a n d

W H E R E A S ,  e r r o r s  a n d  o m is s io n s  in s u r a n c e  p r e m iu m s  a rc  s o  e x p e n s i v e  r e a l  e s ta te  

a g e n ts  m a y  d e t e r m in e  th e  in s u r a n c e  to  b e  c o s t  p r o h ib i t iv e  to  c a r r y ,  a n d

W H E R E A S ,  th e  a b s e n c e  o f  s u c h  p r o t e c t io n  is  n o t  in  th e  p u b l ic 's  b e s t  in te r e s t  b e c a u s e  th e  

A la s k a  S u r e t y  F u n d  d o e s  n o t  c o v e r  in n o c e n t  m is r e p r e s e n ta t io n  c la im s ,  a n d

W H E R E A S ,  d ie  A l a s k a  A s s o c ia t io n  o f  R E A L T O R S ®  w h o l e h e a r t e d l y  s u p p o r t e d  th e  

p a s s a g e  o f  l e g i s l a t i o n  d u r i n g  t h e  S e v e n t e e n t h  L e g is la t u r e  a d d r c s s n  g R e a l  P r o p e r t y  T r a n s f e r  

D is c lo s u r e  ( A S  .3 4 .7 0 )  w h i c h  f u r t h e r  in c r e a s e s  a r e a l e s ta te  a g e n t's  l i a b i i  : ty  e x p o s u r e ,  a n d

W H E R E A ^  ,ta te  c o m m u n i t y 's  p o s i t io n  is  t h a t  a n  a g e n t  o r  b r o k e r  f o r  th e

t r a n s fe r o r  o r  t r a n s fe r ,.  s \o t  b e  l ia b le  f o r  " I n n o c e n t  M is r e p r e s e n t a t io n s "  i n  i n f o r m a t i o n  

p r o v id e d  to  th e  t r a n s fe r e e  i n  t r a n s fe r  o f  a n  in te r e s t  in  r e a l p r o p e r t y  i f  t h e  a g e n t  d o e s  n o t  h a v e  

p e r s o n a l  k n o w l e d g e  o f  t h o  e r r o r ,  in a c c u r a c y ,  o r  o m i s s i o n  t h a t  is  t h e  b a s is  f o r  t h e  

m is r e p r e s e n ta t io n s ,

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  t h a t  t h e  G r e a t e r  F a i r b a n k s  B o a r d  o f  

R E A L T O R S ®  s t r o n g ly  u r g e s  th e  A la s k a  S ta te  L e g is la t u r e  to  p a s s  S e n a te  B i l l  2 0 6 .

A d o p t e d  th is  x x x x  d a y  o f  J u l y ,  1 9 9 3 .

B Y :  G R E A T E R  F A I R B A N K S  B O A R D  O F  R E A L T O R S ®

S c o t t  G r u n d y ,  P r e s id e n t S u s a n  L .  M c D o n a l d ,  E x e c u t i v e  O f f i c e r



Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair 
Senator Bert Sharp 
Senator Judy Salo 
Senator Georgianna Lincoln

A l a s k a  S t a t e  L e g i s l a t u r e

"Innocent M isrepresentation" Legislation 
Senate Bill 206

I n  1 9 8 2 ,  o n  a n  a p p e a l  t o  t h e  S u p r e m e  C o u r t  o f  A l a s k a ,  B e v i n s  v .  B a l l a r d ,  6 5 5  2 n d  7 5 7 ,  

t h e  c o u r t  u p h e l d  a  l o w e r  c o u r t  d e c i s i o n  t h a t  a  ( r e a l  e s t a t e )  b r o k e r / o r  a g e n t  w a s  

l i a b l e  f o r  " i n n o c e n t  m i s r e p r e s e n t a t i o n s "  m a d e  t o  a  b u y e r .  I n  o t h e r  w o r d s ,  u n d e r  

A l a s k a  l a w  a r e a l  e s t a t e  b r o k e r / a g e n t  m a y  b e  l i a b l e  f o r  f r a u d u l e n t ,  n e g l i g e n t  a n d  

e v e n  i n n o c e n t  m i s p r e s e n t a t i o n . T h e  b r o k e r / a g e n t  i s  l i a b l e  f o r  d a m a g e s  r e s u l t i n g  

f r o m  r e p r e s e n t a t i o n s  c o n c e r n i n g  p r o p e r t y ,  e v e n  t h o u g h  h e  h a d  n o  k n o w l e d g e  t h a t  

h i s  s t a t e m e n t  w a s  i n c o r r e c t .  S i m p l y  r e p o r t i n g  a  s t a t e m e n t  f r o m  a n  o w n e r  m a y  r e s u l t  

i n  l i a b i l i t y .  O n l y  t w o  o t h e r  j u r i s d i c t i o n s  i n  t h e  U . S .  h a v e  s i m i l a r  l i a b i l i t y  s t a t u t e s .

T h e  R e a l  E s t a t e  S u r e t y  F u n d ,  a  f u n d  c r e a t e d  t o  a l l o w  i n j u r e d  p a r t i e s  i n  a r e a l  e s t a t e  

t r a n s a c t i o n  t h e  a b i l i t y  t o  f i l e  a c l a i m  ( u p  t o  $ 1 0 , 0 0 0 )  a n d  f u n d e d  b y  a l l  l ic e n s e e s ,  d o e s  

n o t  c o v e r  " i n n o c e n t  m i s r e p r e s e n t a t i o n "  c l a i m s .  E r r o r s  a n d  o m i s s i o n s  i n s u r a n c e  

c a r r i e r s  h a v e  b e c o m e  i n c r e a s i n g l y  w a r y  o f  w r i t i n g  p o l i c i e s  i n  A l a s k a  d u e  to  t h i s  

l i a b i l i t y .  T h e  m a j o r i t y  h a v e  r e f u s e d  ( a t  a n y  p r i c e )  t o  i s s u e s  e r r o r s  a n d  o m i s s i o n s  

i n s u r a n c e  f o r  r e a l  e s t a t e  a g e n t s / b r o k e r s  i n  t h e  s t a t e .  I t  i s  v i r t u a l l y  i m p o s s i b l e  t o  

o b t a i n  c o v e r a g e .  T h e  r e s u l t  i s  t h e  c o n s u m e r  d o e s  n o t  h a v e  t h e  n e e d e d  p r o t e c t i o n  i n  

r e a l  e s t a t e  t r a n s a c t i o n s  f o r  t h e  o c c u r r e n c e  o f  f r a u d u l e n t  a n d  i n t e n t i o n a l  

m i s r e p r e s e n t a t i o n  b y  a n  a g e n t / b r o k e r  w h o  d o e s  n o t  h a v e  t h e  r e s o u r c e s  a v a i l a b l e  t o  

p a y  a j u d g e m e n t .

SENATE LABOR AND COMMERCE 
COMMITTEE

S T A T E  CAP ITOL ,  S U IT E  101 
JU N E A U .  A L A SK A  99301-1182 
PHONE : (907) 465-3322 
FAX: (907) 465-3756

716 W . 4TH. S U IT E  400 
A N C H O R A G E .  AK 99501-2133 
PHONE : (907) 258-8180 
FAX' (907) 258-4524

Background and Analysis ot Proposed



NATIONAL ASSOCIATION OF REALTORS®
Leyaj A gain  Memorandum

T o : D e e  T u r n e r

F ro m ; R a lp h  H o lm e n .  N A R  L e g a l  D e p t .

S u b je c t :  A la s k a  B r o k e r  L ia b i l i ty  L e g is la t io n

D a te :  N o v e m b e r  3 0 , 1#>.»

F e e :

F o r  y o u r  m io n r ta t io n ,  s t t a c h e a  is s n o r t  m e m o  I p r o v id e d  to  P a u l s  S c a v a r a  o f  th e  A la s k a n  
L e g is la t iv e  s ta tf .  in  r e s p o n s e  to  h e r  q u e s t io n  a b o u t  s t a t e s  w h ic h  lim it liab ility - fo r  " in n o c e n t  
m i s r e p r e s e n t a t i o n ’ by  r e a l  e s t a t e  b r o k e r s  a n d  a g e n ts .  ' a C s is e o  h e r  m a t  1 w as n o t  a w a re  o f  a n y  s t a t e  
m e  s ta tu to r i ly  l im ite d  s u c h  lia b ili ty , b u t  tn a t  1 w a s  a w a re  o t  c a s e  d e c is io n s  m  o n ly  tw o  ju r is d ic t io n s  
( o th e r  th a n  A la s k a /  th a t  c p e a j t^ i  s u c h  haoiiin*

F e e l  Lrec to  c a ll m e  ( 3 1 2 3 2 9 - 8 3 ? ? '  >t?u h a v e  a n y  q u e s t .o n s  o r  c o m rn e n t.s .



NATIONAL ASSOCIATION OF REALTORS*
l^gcd  A f f a i r s  M em orandum

To: Paula Scavara

From: Ralph Holmen

Subject: Broker Liability tor Innocent M..u uprose citations

v .e : N r/- .e m b e r  2 4 ,

Paula:

Pursuant to our telephone conversation. the tollowmg cases arc those of /inch 1 a m  awere (in 

addition to the Bevins case m  AJaskal v-h;ch hold real estate agents haDle tor making innocent

n 11 s i e p r cv> o n i a r. c  r. r.

Sparjpapani v. Wright, 110 ,4.2.1 [ r - . . :lc 4 V

G a u e r k e  v. K o rg a .  i ! 2  W'is. 2d 2“ I. > '7  N  vV, *0* (1 VrG)

Reda v. Sir.caban. 145 Wis. 2d 266. 426 N.W. Id IT* (ly-Srt:

] hope this is helpful, but tcel free to eail m e  ( 1 2 529-857^. *f vou d ;<e to d ••...ss further. 

Happy Thauksipv ig!!

H .t iP f i  ’ ’ ••• lnn.n

O
TQTtt- P.O'



A l a s k a  S t a t e  L e g i s l a t u r e

S T A T E  C A P IT O L .  S U IT E  101 
JU N E A U ,  A L A SK r .  99801-1182 
PH O NE :  (907) 465-3822 
FAX: (907) 465-3756

716 W . 4TH. S U IT E  400 
A N C H O R A G E ,  AK 99501-2133 
P H O NE :  (907) 258-8180 
FAX: (907) 258-4524

SENATE LABOR AND COMMERCE 
COMMITTEE

FAX TRANSMITTAL

C aro lee /A dvertis ing  
Juneau Empire 
FAX: 586-9097

FROM Josh Fink, Legislative Aide for 
Senator Tim Kelly 
Phone: 258-8180 
FAX: 258-4524

DATE August 3, 1993

Committee's Public Notice Advertising

Here is the 4" by 4" (or 2 column by 4") advertisement for the August 6th 
8th, and 9th issues of the Juneau Empire for total price of $131.70.

The seal under ihe layout should be inserted lightly in the white 
background under inverted print.

I've put a hardcopy of this in the mail

If you have any questions, please call

(I'll be out after 1:00, so if you have a proof ready after that, please run it 
by Max or Beverley in my office. Our fax number is above.)

Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair 
Senator Bert Sharp 
Senator Judy Salo 
Senator Georgtanna Lincoln



P u b l i c  H e a r i n g  

S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  

S e n a t o r  T i m  K e l l y ,  C h a i r
The Committee, will fake public testimony in a State­

wide Teleconference on SB 206, 
relating to "innocent misrepresentation" by 

real estate professionals in property transfers

August 10th at 1:00 pm
For teleconference information, ca ll the 
Juneau Legislative Information Office 

at 465-4648
for further inforr.ration call: 258-8180



A l a s k a  S t a t e  L e g i s l a t u r e

Senetor Tim Kelly, Chair
Senator Steve Rieger, Vice Chair 
Senator Drue Pearce 
Senator Judy Salo 
Senator Georgianna Lincoln

SENATE LABOR AND COMMERCE 
COMMITTEE

M E M O R A N D U M

S T A T E  CAPITOL. SU ITE 101 
JU N EAU . ALASKA 99801-1182 
PHONE: (907) 465-3822 
FAX: (907) 465-3756

3111 C S T R E E T , SU ITE 550 
ANCHORAGE, ALASK A 99503 
(907) 561-7612

DATE: July 16, 1993

TO: Senator Steve Rieger
Senator Bert Sharp 
Senator Judy Salo 
Senator Georgianna Lincoln

FROM: Senator Tim Kelly, Chair
Senate Labor & Commerce Committee

RE: Public Hearing for SB 206, "An Act relating to Real Property
T ransfe rs"

The Senate Labor & Commerce Committee will hold a public hearing on 
SB 206, "An Act relating to real property transfers," on August 10th at 
1:00 p.m. at the new Anchorage Legislative Information Office in the 
second floor conference room. I have written all licensed brokers in the 
State soliciting their input, and the meeting will be teleconferenced 
sta tew ide .

For your reference, I've attached a copy of the bill and my sponsor 
statement. If you have any questions, please contact myself or committee 
staff, Josh Fink, at 258-8180.

Thank you.



Alaska State Legislature

O ffic ia l  B u s in e s s S E N A T O R  T IM  K E L L Y
S l a t e  C a p i to l  

J u n e a u ,  A K  9 9 8 0 1-1 18 2

SPONSOR STATEMENT & ANALYSIS FOR SB 206: 
INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS
Senate Bill 206 would remove real estate professional from liability for "innocent 
misrepresentation" in real property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that brokers who 
make an "innocent misrepresentation" to a purchaser of real property are liable 
for the misrepresentation. (This case involved a well that was represented to 
the buyers by a real estate agent to be working and able to supply the water 
needs of the home. The owner provided this information to the broker. However, 
the well proved to be too shallow and the buyer filed suit. The court held that 
both the seller and the seller’s broker, even though the broker’s misrepresenta­
tion was not intentional, were liable.)

Moreover, this ruling puts brokers in even greater risk with the passage of 
HB 398 last year, requiring detailed written disclosures in residential real 
property transfers. Written disclosures provided by the seller to the broker, 
then forwarded by the broker to potential buyers, could make the broker liable 
for any misrepresentations the seller makes.

Furthermore, the Supreme Court ruled in 1984 in State of Alaska. Real Estate 
Commission v. Mvrna Johnston and Eva Loken that the Alaska Surety Fund does 
not cover innocent misrepresentation claims. (In this case the Court ruled tha* 
the "misrepresentation" referenced in statute was "intended to encompass only 
intentional wrongdoing, not innocent or negligent wrongdoing.") Those in the 
real estate profession assert that this has made errors and omissions insurance 
either extremely expensive or unobtainable in Alaska.

The sponsor concurs with Justice Connor's dissenting opinion:

"W hen a re a lto r  a c ts  a s  a  m ere  c o n d u it  fo r p a s s in g  on  in fo rm a tion  
s u p p lie d  b y  the  se lle r , h e  s h o u ld  b e  u nd e r no  d u ty  in d e p e n d e n t ly  to v e r ify  
th a t in fo rm a tio n  u n le s s  h e  h a s  re a so n  to b e l ie v e  th e  in fo rm a tio n  to b e  
fa ls e .  ... A llo w in g  a n  in n o c e n t m is re p re se n ta t io n  a c t io n  a g a in s t  the  b ro k e r  
in  s u c h  c ir c u m s ta n c e s  is  q u ite  c lo s e  to im p o s in g  s t r ic t  l ia b i l it y . T h e re  is  
n o  re a so n  to m ake th e  b ro k e r the " in su re r" o f  th e  s e l le r 's  r e p re se n ta t io n s ."

SB 206 would overturn the Court's decision in Bevins v. Ballard, removing a real 
estate agent’s liability for innocent misrepresentations.



Alaska State Legislature
SENATE

S E N A T O R  T IM  K E L L Y
Official Business P . O .  B o x  V 

S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

SPONSOR STATEMENT FOR SB 206: 
INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS

Senate Bill 206 would remove real estate professionals from liability for 
"innocent misrepresentation" in real property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that brokers 
who make an "innocent misrepresentation" to a purchaser of real property 
are liable for the misrepresentation. This ruling puts an unjustified 
liability on real estate professionals.

SENATOR KELLY AGREES WITH JUSTICE CONNOR’S DISSENTING 
OPINION:

" W hen a r e a l t o r  i c t s  a s  a  m e re  c o n d u i t  f o r  p a s s in g  o n  
in f o r m a t io n  s u p p l ie d  b y  th e  s e l le r ,  h e  s h o u ld  b e  u n d e r  n o  d u t y  
in d e p e n d e n t ly  to  v e r i f y  th a t  in f o r m a t io n  u n le s s  h e  h a s  r e a s o n  
to  b e l ie v e  th e  in f o rm a t io n  to  b e  f a ls e .  . . .  A l l o w in g  a n  
i n n o c e n t  m is r e p r e s e n t a t io n  a c t io n  a g a in s t  th e  b r o k e r  in  s u c h  
c i r c u m s t a n c e s  i s  q u it e  c l o s e  to  im p o s in g  s t r i c t  l i a b i l i t y .
T h e re  i s  n o  r e a s o n  to  m a k e  th e  b r o k e r  th e  ”,in s u r e r ” o f  th e  
s e l l e r ' s  r e p r e s e n t a t i o n s . ”

Moreover, the Supreme Court ruled in 1984 in State of Alaska. Real Estate 
Commission v. Mvma Johnston and Eva Loken that the Alaska Surety Fund 
does not cover innocent misrepresentation claims. This has made errors 
and omissions insurance for real estate professionals more expensive and 
difficult to obtain in Alaska.

The passage of HB 298 last year, requiring detailed written disclosures in 
residential real property transfers as of July 1st, has substantially 
increased brokers' liability risk. Written disclosures provided by the 
seller to the broker, then forwarded by the broker to potential buyers, 
could place liability on the broker for any misrepresentation the seller 
makes.

SB 206 would overturn the Court's decision in Bevins v. Ballard, removing 
a real estate agent's liability for innocent misrepresentations.
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Senate Lafcti? ^Commerce Committee 

Senator Tim M y , Cfiair
The Committee will t^epuh llc tes l^ riy  In aSfateWWeTekranference 

on SB 206, reSatihg toAwooeat m lsf^r^nt^fon,, by real estate 
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Senate Laigdr&Comme^e Committee 
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A n c l v o n ^ U g i ^
716 West 4th Av&we r  ;i- 

2nd Floor Conference Room
F o r  fu rth e r in fo rm a tion  t i l l  258-8180
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FROM: J   ̂A y- . A,’

PHONE NUMBER: L .



p e rty  Transaction

P u b l i c  H e a r i n g
S e n a t e  L a b o r  &  C o m m e r c e  C o m m it t e e  

S e n a t o r  T im  K e lly , C h a ir
■ ' 11 '* »•* ’ J ’ 11 ' **’. * •  .

rhe Committee, will-take'public testimony in a Statewide 
Teleconference on $B 206, rotating to ’innocent misrepresentation 

by real estate professionals in property transfers

August 10th at t:0Q pm 
Anchorage Legislative Information Office 

716 West 4th Avenue 
2nd floor conference room

fo r fu rth e r in fo rm a tio n  c a l l  258-8180
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Public Hearing 
Senate Labor & Commerce Committee 

Senator Tim Kelly, Chair
The Committee w ill take public testimony in 

a Statewide Teleconference on SB 206.
relating to “Innocent (n5Hsrepresentation“ by 

real estate professionals in property transfers
August 10th at 1:00 pm

For teleconference Information, call the 
Juneau Legislative Information Office 

at 465-4648

for further information call 258-8180
Auguii 6 8. 9. >993
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3807 or 465-2450 
FAX (907) 4(>5-2029 
Mail Slop 3101

130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

M E M O R A N D U M April 23, 1993

SUBJECT: Enclosed W ork  Drafts  (Work  O rd e r  No. 8-LS1007\A and  \E)

TO: S ena to r  Tim Kelly 
Attn:  Josh  Fink

FROM: David R.  Dierdorf f  c ,
Revisor of  Statutes ^

Enclosed,  as  version "E", is the revised draft tha t  you requested,  applicable  to all real 
p roperty  transactions.  As you can see, I placed the provision in AS 09.65, which 
contains most  o f  the genera l  immunity or  limitation on liability provisions of  the 
statutes.  Cross-refe rences  can be editorially placed in app rop r ia te  locations if this 
becomes  law. F o r  example,  I would place cross-references in AS 34.70 and  AS 08.88 
so that  reade rs  o f  those laws would be m ade  aware of  the immunity provision.

1 have also enclosed a rewrite of  version "A", which I pu t  toge ther  af te r  reviewing the 
original draft.  Af te r  tha t  review, I de te rmined  that fo rmer  sec. 2 was not needed  
(after  all, an  innocent  misrepresentat ion  can not  be a negligent violation -- if it were  
negligent, it wouldn’t be innocent) ,  and that fo rmer  secs. 3 and 4 needed  minor  
surgery to ensure  tha t  they would be in terpreted properly (AS 34.70.030(b) does not 
provide an exception,  it provides immunity and  is intended,  in this context,  to cover 
al] residential  real p roperty  transfers; it grants  a  legal right to agents  tha t  could not, 
in any event , be waived by the parties  to the transfer , only by the agent).

I sent  the revised "A" so that when  you consider  this measure ,  you will have the latest 
versions to com pare .

If I may be of  fu rther  assistance,  please advise.

DRD:pl  
93-323. plm

Enclosure
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WORK DRAFT WORK DRAFT WORK DRAFT

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION

IJY S E N A T O R  K E L L Y

In t ro d u c e d :
Referred:

A BILL 

F O R  AN ACT EN TITLED

"A n  Act relating to residential real p roper ty  transfers."

BE IT  ENA CTED  BY T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  ALASKA:

* Section 1. AS 34.70.030 is amended by adding a new subsection to read:

(b) The agent of a transferor or  transferee is not liable for an innocent 

misrepresentation in the information provided to the transferee in the transfer of  

residential real property if the agent does not have personal knowledge of  the error, 

inaccuracy, or omission that is the basis for the misrepresentation.

* Sec. 2. AS 34.70.110 is amended to read:

Sec. 34.70.110. WAIVER BY AGREEMENT. This chapter, except  for 

AS 34.70.030(b), does not apply to the transfer of an interest in residential real 

property if the transferor and transferee agree in writing that the transfer will not be 

covered under this chapter.

* Sec. 3. AS 34.70.120 is amended to read:

Sec. 34.70.120. EXEMPTION FOR FIRST SALES. This chapter, except for

-1-
N e w  T e x t  U n d e r l i n e d  I D E L E T E D  T E X T  B R A C K E T E D ]



AS 34.70.030(b), does not apply to the transfer of  an interest in residential real 

property if the transfer is the First transfer of  the pioperty and if the property has never 

been occupied.

* Sec. 4. This Act does not apply to causes of  action that accrue before the effective date 

of  this Act.

WORK DRAFT WORK DRAFT WORK DRAFT

-2-
N o w  T n x  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D  I



* F IS C A L N O TE
S T A T E  O F  A L A S K A
1994 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  C S S B  2 0 6  0 - & C )

Revision Dato: 1 - 1 8 - 9 4 Oept. Affected: S e n a t e L a b o r  & C o m m e r c e
j ; , jQ. A n  A c t  r e l a t i n g t o  r e a l BRU:
p r o p e r t y  t r a n s t e r s . Component:
Sponsor: S e n .  K e l l y
Requestor S e n a t e  L a b o r  & C o m m e r c e COM PONENT SER IAL NO.

E xpend itu res/Revenues (Thousands of Dollars)
OPERAT ING  EXPEND ITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY00

PERSONAL SERVICES O O O O 0 O
TRAVEL O O O O O O
CONTRACTUAL O O O O 0 O
SUPPLIES O O O O O o
EQUIPMENT O O O O 0 I o
LAND & STRUCTURES O O O O O 0
GRANTS, CLAIMS O O O o O 0
MISCELLANEOUS O o O o O 0
TO TAL  OPERAT ING o o O 0 O 0

C AP IT A L  EXPEND ITURES o o 0 O O 0

CHANGE IN REVENUES ( ) 0 0 O 0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0 O O 0 0 0
1003 GF Match 0 O O 0 0 0
1004 GF 0 0 0 0 O 0
1005 GF/Program Roceipts 0 0 0 0 O 0
1006 GF/MHTIA 0 0 0 0 O 0
Other 0 0 0 0 O 0
TO TAL 0 0 0 0 O 0

Estimate o f any cu rren t yaar (FY34) c o a t $ 0

POS IT IONS
FULL-TIME 0 0 0 0 O 0
PART-TIME u ~ u ~ .....  0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYS IS : (Attach a separate pago if necsssary)

* *
Prepared by: L i n d a  F i n k ,  C o m m i t t e e  A i d e ■SL • -/ 

f  -______Phono: 4 6 5 - 4 8 2 3
Oivision: S e n a t e  L a b o r  & C o m m e r c e Date: i v i H - 9 ' 4

Approved by tarrim isjfondf: C h a i r m a n  : S e n a t o r  T i m  K c l - t y , < ^ r ij/ . Data-*

<rl00I

Agency: S e n a t e  L a b o r  & C o m m e r c e  (  C* 1

H«y XI33I 34fano_isX3R

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For furthar distribution information, call tha Govomor's Logislativo Office

Page of
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N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  Co f o r m a l  c o r ;  
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  ; 
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T h i s  i s  a n  a p p e a l  f r o m  a  j u d g m e n t  h o l d i n g  a  r e a l
m

e s t a t e  b r o k e r  l i a b l e  f o r  c e r t a i n  m i s r e p r e s e n t a t i o n s  m a d e  i r .  

t h e  c o u r s e  o f  a  r e a l  e s t a t e  t r a n s a c t i o n .

A .  F a c t s ♦
©

O n  F e b r u a r y  3 ,  1 9 7 5 ,  D a v i d  a n d  L i n d a  B a l l a r d

• * * 
p u r c h a s e d  a  l o t  w i t h  a n  u n f i n i s h e d  d w e l l i n g  f r o m  J o s e p h i n e ,

P a t r i c i a ,  a n d  W i l l i a m  F e r r i s .  . P r i o r  t o  t h e i r  p u r c h a s e ,

c e r t a i n  r e p r e s e n t a t i o n s  w e r e  a l l e g e d l y  m a d e  t o  t h e  B a l l a r d s

r e g a r d i n g  t h e  a d e q u a c y  o f  a  w e l l  o n  t h e  p r o p e r t y .  T h e

p u r c h a s e r ,  D a v i d  B a l l a r d ,  w h o .  h a d  p r e v i o u s  e x p e r i e n c e  a s  a

g e n e r a l  c o n t r a c t o r ,  a t t e m p t e d  t o  c o m p l e t e  t h e  e x i s t i n g  w e l l  
. . . . . .  • • •

o n  t h e  p r o p e r t y .  H e  i n s t a l l e d  a  p u m p ^  a n d  p i p i n g  f r o m  t h e  

w e l l  t o  t h e  h o u s e .  T h e  w e l l ,  h o w e v e r ,  f a i l e d  t o  p r o v i d e
• i

s u f f i c i e n t  . w a t e r . ,  . A s  a  . - r e s u l t ,  . t h e  B a l l a r d s ^  w e r e  f o r c e d  t o  

hau.*. ,  . w a t e r ,  t o . . . t h e i r ,  p r o p e r t y ! *  T h e y  s u b s e q u e n t l y . ' - . i n c u r r e d  

e x p e n s e s  o f  $ 6 , 9 3 5 . 0 0  i n  d e e p e n i n g  t h e  w e l l  t o  a n  a d e q u a t e  

l e v e l .

B e l i e v i n g  t h e m s e l v e s  t h e  v i c t i m s  o f  f r a u d u l e n t  

m i s r e p r e s e n t a t i o n s , ,  t h e  B a l l a r d s  s u e d  t h e  s e l l e r s ,  t h e  

b r o k e r  ( B e v i n s ) ,  a n d  a n  e m p l o y e e  o f  t h e  b r o k e r  ( L u c a s ) .  

T h e i r  c o m p l a i n t  a l l e g e d ,  i n  p a r t ,  i n t e n t i o n a l  a n d  n e g l i g e n t

- 2 -



1. • *•*
m i s r e p r e s e n t a t i o n .  I n  a d d i t i o n ,  i t  a l l e g e c  t n a t  B e v i r . s  a n d

1 .  T h e  c o m p l a i n t  m a d e  t h e  f o l l o w i n g  f a c t u a l
a l l e g a t i o n s :

( a )  B e v i - s  p e r s o n a l l y  i n s p e c t e d  t h e  p r o p e r t y ;

( b )  s e l l e r s  t o l d  B e v i r . s  t h a t  t h e r e  w a s  a  w e l l
d r i l l e d  o n  t h e  p r o p e r t y ;

»
( c )  s e l l e r s  f a i l e d  t o  d i s c l o s e  t o  B e v i n s  t h e

i n c o m p l e t e  n a t u r e  o f  t h e  w e l l ,  w i t h  t h e  k n o w l e d g e  a n d  i n t e n t  
t h a t  5 e v i n s  w o u l d  t e l l  p o t e n t i a l  b u y e r s  t h e r e  w a s  a  v e l l r

( d )  s e l l e r s  r e p r e s e n t e d -  t o  • t h e  b r o k e r ’ s -  e m p l o y e !  
t h a t  t h e  w e l l  w a s  f i n i s h e d ,  h e l d  3 6  f e e t  o f  s t a n d i n g  w a t e r ,  
a n d  w a s  c a p a b l e  o f  s u p p o r t i n g  t h e  r e a s o n a b l e  w a t e r  n e e d s  o f  
r e s i d e n t s  o f  t h e  h o u s e ;

( e )  s e l l e r s  m a d e  t h o s e  r e p r e s e n t a t i o n s  w i t h  t h e
i n t e n t  t h a t  L u c a s  w o u l d  t e l l  t h e  b u y e r s ;

 * • • .

• * ( f )  L u c a s  d i d  s o  r e p r e s e n t  t o  t h e  B a l l a r d s ;
m

( g )  t h e  r e p r e s e n t a t i o n s  w e r e  f a l s e ;

( h )  L u c a s  m a d e -  t h e  r e p r e s e n t a t i o n s ’ • w i t h  - - t h e  
k n o w l e d g e  t h e y  w e r e  j f a l s e ;  -  • ; ;  * - ■ • .

• • * » ■ * • • •  • • * *
( i )  s e l l e r s  m a d e  t h e  r e p r e s e n t a t i o n s  k n o w i n g  t h e y

w e r e  f a l s e ,  f o r  t h e  p u r p o s e  o f  - d e c e i v i n g  p l a i n t i f f s  - a n d
i n d u c i n g  t h e m  t o  b u y ;

( j )  p l a i n t i f f s  a i d  r e l y  a n d  w e r e  i n d u c e d ;  a n d ,

( k )  p l a i n t i f f s  w e r e  u n a b l e  t o  d i s c o v e r  t h e  d e f e c t
u n t i l  a f t e r  p u r c h a s e .

I n  a d d i t i o n ,  t h e  f o l l o w i n g  l e g a l  a l l e g a t i o n s  w e r e
m a d e :

( 1 )  B e v i n s  o w e d  p l a i n t i f f s  a  d u t y  t o  i n v e s t i g a t e  
t h e  a c c u r a c y  o f  t h e  s e l l e r s '  r e p r e s e n t a t i o n s ,  a n d  b r e a c h e d
t h a t  d u t y  ( t h i s  c o u n t  w a s  d i s m i s s e d  a t  t h e  c l o s e  o f  p l a i n ­
t i f f s '  e v i d e n c e ) ; '  - *

( C o n t ' d )



L u c a s  h a d  a  d u t y  t o  c h e c k  t h e  w e l l ' s  c o n d i t i o n ’,* t h a t  L - : . i r  

k n e w  t h e r e  w a s  n o  f u n c t i o n a l  w e l l ,  t h a t  B e v i n s  w a s  v i r . t r -  

i o u s l y  l i a b l e  f o r  L u c a s ' s  a c t s ,  a n d  t h a t  t h e  F e r r i s e s  w e r e

v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t i o n s  o f  t h e i r  a g e n t s ,  B e v i n s
«

a n d  L u c a s .  T h e  c o m p l a i n t  d i d  n o t  e x p l i c i t l y  a l l e g e  i n n o c e n t  

m i s r e p r e s e n t a t i o n .
• • •*

A f t e r  t h e  c l o s e  o f  p l a i n t i f f s '  e v i d e n c e ,  t h e  t r i a l

c o u r t  d i s m i s s e d  c e r t a i n  c o u n t s  o f  t h e  c o m p l a i n t ' .  F i r s t ;  t J i e

c o u r t  r u l e d  t h a t  t h e  b r o k e r  d i d  n o t , h a v e  a  g e n e r a l  d u t y  t o

i n s p e c t  t h e  p r e m i s e s .  S e c o n d ,  i t  h e l d  t h a t  t h e  b r o k e r  w a s

n o t  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  o f  h i s  e m p l o y e e ,  L u c a s .

" I n  a  s u b s e q u e n t  w r i t t e n  d e c i s i o n ,  * t h e  c o u r t -  f u r t h e r  r u l e d
 •

t h a t  L u c a s -  w a s  n o t  l i a b l e .  I t  t h e n  h e l d  t h a t  B e v i n s  a n d  t h e
* * •

s e l l e r s  w e r e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e ,  e a c h  w i t h  a  r i g h t

o f  c o n t r i b u t i o n  f r o m  t h e  o t h e r  f o r  a n y  p a y m e n t  i n  e x c e s s  o f
. • *, • • * t . • * ^

a  *pr o  r a t a  ‘s h a r e .  * ” W h i l e  b o t h  " t h e  • s e l l e r s ’ " a n d  t h e  b r o k e ’r  

f i l e d  t i m e l y  n o t i c e  o f  a p p e a l ,  o n l y  B e v i n s ,  t h e  b r o k e r , ’ 

p u r s u e s  h i s  a p p e a l .

1 .  ( C o n t ' d )

( 2 )  L u c a s  ( b r o k e r ' s  e m p l o y e e )  o w e d  p l a i n t i f f s  a  
d u t y  t o  i n v e s t i g a t e ,  a n d  b r e a c h e d  t h a t  d u t y ;

( 3 )  B e v i n s  w a s  v i c a r i o u s l y  l i a b l e  f o r  a c t s  o f  h i s  
e m p l o y e e  L u c a s  ( t h i s  c o u n t  w a s  d i s m i s s e d  a t  t h e  c l o s e  o f  
p l a i n t i f f s '  e v i d e n c e ) ;  a n d ,

( 4 )  s e l l e r s  w e r e  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  
o f  t h e i r  a g e n t s ,  B e v i n s ,  t h e  b r o k e r ,  a n d  h i s  e m p l o y e e ,  
L u c a s .



T h e  b a s i s  o f  t h e  b r o k e r ' s  l i a b i l i t y * i s  n o t  e l u a r  r • •

T h e  c o u r t  f o u n d  t h a t  t h e  s e l l e r s  . w e r e  t h e  s o u r c e  o f  t h e  

r e p r e s e n t a t i o n  t h a t  t h e  w e l l  w a s  " g o o d , "  i . e . ,  c a p a b l e  o £  

s u p p l y i n g  t h e  r e a s o n a b l e  w a t e r  n e e d s  o f  t h e  r e s i d e n t s .  I t  

r u l e d  t h a t  t h e  b r o k e r  h a d  a  r i g h t  t o  r e l y  c n  t h e  r e p r e s e n ­

t a t i o n s , ’ a n d  t h u s  t h e  s e l l e r s  w e r e  l i a b l e  ( a s  p r i n c i p a l s )« *
/

f o r  t h e  a c t  o f  B e v i n s  ( t h e i r  . r o k e r  a n d  t h u s  t h e i r  a g e n t )  

w h o  p a s s e d  o n  t h e  m i s r e p r e s e n t a t i o n .  T h e  c o u r t  a l s o  f o u n d  

t h a t  L u c a s  p a s s e d  o n  t h e  r e p r e s e n t a t i o n  i n t e n d i n g  t h a t . i t - b e  

r e l i e d  u p o n ;  B e v i r . s  a d m i t t e d  t o  t h e  s a m e  i n t e n t .  T h e  c o u r t
c

f u r t h e r  f o u n d  t h a t  t h e  B a l l a r d s  d i d  s o  r e l y ,  a n d  t h a t  t h e i r

J r e l i a n c e  w a s  j u s t i f i e d .• • • • • . • • •• • • —
A l t h o u g h  t h e  c o u r t  e a r l i e r  c o n c l u d e d  t h a t  B e v i n s

• - ’ -

h a d  n o  g e n e r a l  d u t y  t o  i n s p e c t ,  i t  s u b s e q u e n t l y  h e l d  t h a t  a  
• •

d u t y  o f  i n q u i r y  a r o s e  w h e n  . L u c a s  a s k e d  B e v i n s ,  o n .  b e h a l f  o f  

t h e  B a l l a r d s ,  a b o u t  t h e  a d e q u a c y  o f  t h e  w e l l .  T h e  c o u r t

c o n c l u d e d  t h a t  B e v i n s ,  a c t e d  u n r e a s o n a b l y  b y  s i m p l y  a s s u r i n g
• « v . .  «

L u c a s  t h a t  i t  w a s  a  " g o o d  w e l l "  r a t h e r  t h a n  b y  i n v e s t i g a t -  
* •

i n g .  T h u s  B e v i n s '  l i a b i l i t y  a p p e a r s  t o  r e s t  o n  a  n e g l i g e n c e  

t h e o r y .  7

C e r t a i n  f ^ c t s  a r e  n o t  c o n t e s t e d :

1 .  T h e  l i s t i n g  m e n t i o n e d  a  1 0 0  f o o t  w e l l .

2 .  T h e  w e l l  p r o v e d  t o  b e  i n c o m p l e t e , '  i . e . ,
i n a d e q u a t e  t o  s u p p o r t  r e a s o n a b l e  w a t e r
n e e d s . * ;

• •
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3 . .  B e v i n s ,  t h e  _________ , __ _________  ___  ___
l i s t i n g  c f  a  w e l l  w o u l d  r e a s o n a b l y  l e a d  
b u y e r s  t o  a s s u m e  t h e e w e l l  w a s  " g o o d , "  
i . e . ,  a d e q u a t e .

4 .  T h e  3 a l l a r d s  r e l i e d  o n  t h e  l i s t i n g  a n d  
r e p r e s e n t a t i o n s  t h a t  t h e  w e l l  w a s  
" g o o d . "

5 . 5 o t h  L u c a s  a n d  B e v i n s  i n t e n d e d  t h a t  t h e *  
B a l l a r d s  s o  r e l y .

• •

A s  t o  t h e  s o u r c e  o f  t h e  m i s r e p r e s e n t a t i o n ,  B e v i n s  

t e s t i f i e d  t h a t  h e  w o u l d  n o t _ h a v e  w r i t t e n  i t  o n  t h e ' l i s t i n g  

u n l e s s  i t  c a m e  f r o m  t h e  s e l l e r s .  T h e  s e l l e r s ,  h o w e v e r . *•* t

d e n i e d  t e l l i n g  h i m  a b o u t  i t ;  t h e y  t e s t i f i e d  t h a t  B e v i n s  r . u s t  

h a v e  m i s u n d e r s t o o d .  T h e  c o u r t  b e l i e v e d  B e v i r . s ,  c o n c l u d i n g

t h a t  t h e  s e l l e r s  w e r e  t h e  o r i g i n a l  s o u r c e  o f  t h e  r e p r e s e n -
• • • •• * * • • •  9

t a t i o n .

. ■: 3 .  T h e ' B r o k e r  I s  L i a b i l i t y  : - 3 .

. •• ' T h e r e  a r e :  t h r e e  . t y p e s "  o f -  m i s r e p r e s e n t a t i o n s :

< • • •
i n t e n t i o n a l ,  n e g l i g e n t , :  a n d  i n n o c e n t .  " W h i l ' e -  t h e '  B a l l a r d s  

d i d  a s s e r t  a n  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n  c l a i m  a g a i n s t  

t h e  s e l l e r s ,  t h e y  d i d  n o t  d o  s o  a g a i n s t  B e v i n s  o r  L u c a s .  

T h u s ,  w e  n e e d  a d d r e s s  o n l y  t h e  n e g l i g e n t  a n d  i n n o c e n t  m i s -
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r • r e p r e s e n t a t i o n  c l a i m s  i n  t h i s  a p p e a l .  B e v i n s '  - l i a b i l i t y  t c  

b e  s u s t a i n e d ,  m u s t  r e s t  o n  o n e  o f  t h e s e  t w o  t h e o r i e s . "

1 .  N e g l i g e n t  M i s r e p r e s e n t a t i o n  

T h e  B a l l a r d s 1 t h i r d  c l a i m  f o r  r e l i e f  s t a t e d  a  

c a u s e  o f  a c t i o n  f o r  n e g l i g e n c e  a g a i n s t  B e v i n s .  T h a t  c l a i m
J

a l l e g e d  t h a t  B e v i n s  h a d  a  d u t y  t o  " t a k e  r e a s o n a b l e  s t e p s  t o

d e t e r m i n e  w h e t h e r  o r  n o t  t h e  w e l l  . . .  w a s  a  c o m p l e t e d

w ® ! l M a n d  h a d  s u f f i c i e n t  c a p a c i t y - t o  s u p p o r t  a  p u r c h a s e r ’ s

r e a s o n a b l e  w a t e r  n e e d s ,  t h a t  3 e v i n s  b r e a c h e d  t h a t  d u t y ,  a n d

t h a t  a s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  B e v i n s '  b r e a c h  t h e

- B a l l a r d s  p u r c h a s e d  t h e  p r o p e r t y  b e l i e v i n g  t h e  w e l l  w a s  
.   • *

• • c o m p l e t e d . *  A s  n o t e d ,  t h e  t r i a l  c o u r t  s u b s e q u e n t l y  d i s m i s s e d

t h a t  c l a i m ,  a n d  t h e  B a l l a r d s  d i d  n o t  a p p e a l .  I n  i t s  f i n a l
• •

o p i n i o n ,  h o w e v e r , .  . . t h e  t r i a l  c o u r t  i m p o s e d ,  l i a b i l i t y -  o n

j / i *  . S— . •- : .-i t  J. * ■' •-* -  •m m .. • » » ,*
2' .  B e v i n s  1 ' l i a b i l i t y • c o u l d  b e .  b a s e d  o n  a  

v i c a r i o u s  l i a b i l i t y  f o r  t h e  a c t s  o f  h i s  e m p l o y e e  L u c a s .  A s  
w e  n o t e d  i n  B l a c k  v .  D a h l ,  6 2 5  ? . 2 d  8 7 6 ,  8 7 9  n . 3  ( A l a s k a  
1 9 8 1 ) ,  a  r e a l  e s t a t e  b r o k e r  c a n  b e  l i a b l e  u n d e r  t h e  d o c t r i n e  
o f  r e s p o n d e a t  s u p e r i o r  f o r  t h e -  a c t s  o f  h i s  o r  h e r  s a l e s ­
p e o p l e .  H o w e v e r ,  t w o  o f  t h e  r u l i n g s  b e l o w  p r e c l u d e  r e s t i n g  
l i a b i l i t y  o n  s u c h  a  b a s i s .  F i r s t ,  a t  t h e  c l o s e  o f  t h e  

• B a l l a r d s '  e v i d e n c e ,  t h e  t r i a l  c o u r t  d i s m i s s e d  t h e  e i g h t h  
c l a i m  f o r  r e l i e f ,  w h i c h  h a d  a s s e r t e d  t h a t  3 e v i n s  w a s  
v i c a r i o u s l y  l i a b l e .  S e c o n d ,  i n  i t s  w r i t t e n  o p i n i o n ,  t h e  
t r i a l  c o u r t  f o u n d  i n  f a v o r  o f  L u c a s ,  t h e  s a l e s m a n .  T h u s  
t h e r e  i s  n o  u n d e r l y i n g  l i a b i l i t y  f o r  w h i c h  B e v i n s  c o u l d  b e  

’ h e l d v i c a r i o u s l y  r e s p o n s i b l e .  . T h e  B a l l a r d s  h a v e  n o t .  
a p p e a l e d ,  t h e s e  r u l i n g s . . -  . '  • i ~  * '

-7-



w h e t h e r  t h e  w e l l  w a s ,  i n  f a c t ,  ' a  g o o d  w e l l . 1 11 B e v i r . s  

a r g u e s  t h a t  t h e  c o u r t  t h u s  h e l d  h i m  n e g l i g e n t  e v e n  t h o u g h  

n e g l i g e n c e  w a s  d i s m i s s e d  f r o m  t h e  c a s e  a n d ,  f u r t h e r ,  t h a t  h e  

w a s  p r e j u d i c e d  t h e r e b y  b e c a u s e  d i s m i s s a l  o f  t h e  t h i r d  c l a i m  

l e d  h i m  t o  f o r e g o  a  n e g l i g e n c e  d e f e n s e .

We r e c o g n i z e d  t h e  t o r t  o f  n e g l i g e n t  m i s r e p r e s e n t a ­

t i o n  i n  T r a n s a m e r i c a  T i t l e  I n s u r a n c e  C o .  v . ' R a m s e y , 5 0 7  P . 2 d  

4 9 2  ( A l a s k a  1 9 7 3 ) ,  a n d - E c w a r t h  v .  P f e i f e r ,  4 4 3  P . 2 c  3S._  i

( A l a s k a  1 9 6 8 ) ,  U n d e r  t h i s  t h e o r y ,  B e v i n s  c o u l d  h a v e  b e e n  

l i a b l e  f o r  b r e a c h i n g  h i s  d u t y  t o  p r o v i d e  a c c u r a t e  i n f o r m a ­

t i o n  o n c e  - h e  u n d e r t o o k  t o  s p e a k .  I n  d e t e r m i n i n g  w h e t h e r
• ■ » • • •  '  '  ♦ • • 

s u c h  a  d u t y  e x i s t s ,  o n e  m u s t  c o n s i d e r :  ( a )  w h e t h e r  t h e

d e f e n d a n t  h a d  k n o w l e d g e ,  o r  i t s  e q u i v a l e n t ,  t h a t  t h e  i n f o r -

m a t i o n  w a s  d e s i r e d  f o r ; ,  a . . s e r i o u s  p u r p o s e  a n d  t h a t  . t h e
a a * * - i  .  .  • . * •• • *  ■ ,  •  •  •

p l a i n t i f f  i n t e n d e d  t o ‘ r e l y  u p o n  i t ;  * ( b j  t h e  - f o r e s e e a b i l i t y
• ,  * #  •  a a .

o f  h a r m ;  ( c )  t h e  d e g r e e  o f . ' c e r t a i n t y  t h a t -  p l a i n t i f f  w o u l d  

s u f f e r  h a r m ;  ( d )  t h e  d i r e c t n e s s  o f  c a u s a t i o n ;  a n d  ( e )  t h e  

p o l i c y  o f  p r e v e n t i n g  f u t u r e  h a r m .  H o w a r t h  v .  P f e i f e r , 4 4 3  

P . 2 d  a t  4 2 ;  s e e  . T r a n s a m e r i c a  ■ T i t l e  I n s u r a n c e  C o .  v .  R a m s e y , 

5 0 7  P . 2 d  a t  4 9 4 - 9 5 .  I n ' t h e  l a n d  s a l e s  c o n t e x t ,  s u c h  a  d u t y

3 .  I n  T r a n s a m e r i c a  T i t l e , w e  u p h e l d  " s u b m i t t i n g  
t h e  n e g l i g e n c e  i s s u e  t o  . . t h e  j u r y -  w h e r e  a  t i t l e  • i n s u r a n c e  
c o m p a n y  f a i l e d  t o  i n f o r m  a  ‘c l i e n t  t h a t  -a  p o w e r  o f  a t t o r n e y ,  
u p o n  w h i c h  s h e  w a s '  r e l y i n g  i n  a s s e r t i n g  h e r  a u t h o r i t y  t o  
s e l l  t h e  p r o p e r t y ,  h a d  b e e n  r e v o k e d .  A l t h o u g h  t h e  t i t l e

( C o n t 'd)



c a n  a r i s e  w h e n  a  b r o k e . . :  b e c o m e s  a w a r e  o f  s u - . p . i c i c u ?  * v . : t r

r e g a r d i n g  h i s  o r  h e r  r e p r e s e n t a t i o n ^ , o r  w h e .  a  b u y e r  ■ a k e s

a n  a f f i r m a t i v e  i n q u i r y  a n d  t h e  b r o k e r  f a i l s  t o  c h e c k  t h e

a c c u r a c y  c f  h i s  s u b s e q u e n t  r e s p o n d i n g  r e p r e s e n t a t i o n ,  o r

w h e n  a  c o u r t  d e t e r m i n e s  t h a t  p u b l i c  p o l i c y  r e q u i r e s  b r o k e r s

t o  u n d e r t a k e  c e r t a i n  f u n c t i o n s .  1 ^ e ,  e . g .  , F i r s t  C h u r c r .  o f

t h e  O p e n  B i b l e  v .  C l i n e  J .  D u n t o n  R e a l t y ,  I n c . , 5 7 4  P . 2 d

1 2 1 1  ( W a s h .  A p p .  1 9 7 8 ) .  • - • *•

We b e l i e v e ,  h o w e v e r , • t h a t .  t h e  t r i a l  c o u r t ' s  d i s ?

m i s s a l  o f  B a l l a r d s '  t h i r d  c l a i m  f o r  r e l i e f ,  w h i c h  w a s  t h e i r
(

o n l y  n e g l i g e n c e  c l a i m  a g a i n s t  B e v . i n s ,  p r e c l u d e s  t h e  b r o k e r ' s

l i a b i l i t y  f r o m  r e s t i n g  o n  a  n e g l i g e n t  m i s r e p r e s e n t a t i o n  
  • * • • ■

3 .  ( C o n t ' a )• •
c o m p a n y  w a s  u n a w a r e  o f - t h e ;  - r e v o c a t i o n ,  t h a t - i n f o r m a t i o n - w a s  
r e a d i l y  a v a i l a b l e  t o  i t .  W e '  c o n c l u d e d  ’ t h a t  t h e  t i t l e  
i n s u r e r  k n e w  t h a t  t h e  ' s e l l e r ; "  i t s  c l i e n t ,  d e s i r e d  i n f o r m a ­
t i o n  a b o u t  h e r '  l e g a l ' - c a p a c i t y  t o  s e l l  t h e  l a n d , ' " t h a t  s h e  
i n t e n d e d  t o  r e l y o n  t h a t  - i n f o r m a t i o n ,  •. a n d  t h a t - t h e r e  ■ w a s  
f o r e s e e a b l e  h a r m  t o  h e r  s h o u l d  s h e  b e  p o o r l y  a d v i s e d .  We 
c o n c l u d e d  t h a t  t h e  - j u r y  c o u l d  f i n d  t h a t  t h e  t i t l e  c o m p a n y  
h a d  a  " d u t y  t o  s p e a k -  c a r e f u l l y . "  We r e j e c t e d  a n y .  d i s t i n c ­
t i o n  b e t w e e n  t h e  n o n f e a s a n c e  o f  t h e  t i t l e  c o m p a n y  a n d  t h e  
m i s f e a s a n c e  i n  t h e  K o w a r t h  c a s e .  5 0 7  P . 2 d  a t  4 9 4 - 9 5 .

I n  H o w a r t h ,  a  v e n d o r  s o u g h t  d a m a g e s  f o r  t h e  
a l l e g e d  n e g l i g e n t  m i s r e p r e s e n t a t i o n  b y  t h e  d e f e n d a n t  i n s u r e r  
t h a t "  a  p u r c h a s e r  o f  v e n d o r ' s  p r o p e r t y  h a d  o b t a i n e d  f i r e  
i n s u r a n c e  on .  t h e  p r o p e r t y .  We h e l d  t h a t  a s s u m i n g  t h e  
p r e s e n c e  o f "  t h e  e s s e n t i a l  f a c t o r s  e s t a b l i s h i n g ,  a  d u t y -  o f  
c a r e , -  t h o s e  e n g a g e d  i n  t h e  i n s u r a n c e  b u s i n e s s  a r e  r e q u i r e d  
t o  s p e a k  w i t h  r e a s o n a b l e  c a r e . ' f  • - • • • •



4 .  T h a t  t h e  c o u r t  i n t e n d e d  t o  d i s m i s s  n e g l i g e n c e  
c l a i m s  f r o r a  t h e  c a s e  i s  f u r t h e r  e v i d e n c e d  b y  t h e  f o l l o w i n g  
c o l l o q u y :

THE COURT: . . .  ' I  f e e l  t h a t  i t ' s  t h e  t h i r d -  
c l a i m  f o r  r e l i e f  t h a t  y o u  s e e k  t h e r e b y  t o  
i m p o s e  u p o n  r e a l t o r s  a  b u r d e n  t h a t  d o e s  n o t  
e x i s t  e x c e p t  i n  e x t r a o r d i n a r y  c i r c u m s t a n c e s .
T h a t  i s  w h e n  t h e r e ' s  b e e n  —  w h e n  t h e r e  h a s  
b e e n  e v i d e n c e  a d d u c e d ,  . a s  t o  t h e  d u t y  • o f  a 
r e a l t o r  t o  i n q u i r e  a r i s i n g  f r o m  s o m e  c i r c u m ­
s t a n c e s  d i r e c t i n g  t h e .  a t t e n t i o n . o f  a  r e a s o n ­
a b l e  p r u d e n t  r e a l t o r  t o  s e m e  —  s o m e  — * s o m e ­
t h i n g  u n u s u a l .  I n  t h i s ,  c a s e  i t  s e e m s  t o  m e  
t h a t  t h i s  w a s  j u s t  a n  o r d i n a r y  t r a n s a c t i o n .
T h a t  i t ' s  r u r a l  p r o p e r t y ,  m o s t  o f  w h i c h  d o e s  
r e q u i r e  t h a t  i t  b e  s e r v i c e d  b y  a  w e l l .  I t  i s  
i n c o m p l e t e ,  a n d  i f  I  a c c e p t  t h e  e v i d e n c e  a s  
i t  n o w  s t a n d s ,  t h a t  i t ‘ w a s  r e p r e s e n t e d  t h a t

  ’ t h e r e  w a s  a  g o o d  w e l l ,  t h a t  t h a t ' s  t h e  e n d  o f
U . e  m a t t e r ,  t h a t  t h e r e ' s  n o  d u t y  o n  t h e  
r e a l t o r s  t o  g o  f u r t h e r  a n d  I n q u i r e  w h e t h e r  
t h a t  i s  t h e  a c t u a l  f a c t .  Y o u  k n o w ,  t h e r e ' s  
n o t h i n g  u n u s u a l ,  a b o u t ,  t h a t  . w e l l  t h a * t  w o u l d ,  
a l e r t  t h e  o r d i n a r y  p r u d e n t  r e a l t o r  o f  t h e ”

• r n e e d  . t o  d o  s o m e t h i n g  a b o u t . i t i  : T o  c h e c k . i t , .
o u t .  '  ‘ * . " : \ r  .

* ’ I t  . J 1". " ” . * ••■ •* • *s • • ■ •• ^ ^ .  • • • • « .
MR. F R IE D M A N : W e l l ,  i f  t h e  c o u r t  f i n d s  t h a t
t h e r e  w a s  n o -  d u t y ,  t h e n  t h e y  c a n ' t  o b v i o u s l y  
b e  n e g l i g e n t .  B u t  I  s t i l l  a s k  t h e  c o u r t

THE COURT: T h e y  —  w e l l ,  t h e y  s t i l l  c a n  b e
—  t h e  d e f e n d a n t s  s t i l l  c o u l d  b e  —  t h e y  m a d e  
t h e  r e p r e s e n t a t i o n ,  w h i c h  i s  - -  f a c t s  s h o w  
w a s  n o t  t r u e .

MR. FR IE D M A N : C o r r e c t .

THE COURT: S o  t h a t  t h e y  c a n  b e  —  t h e y  c a n
b e  h e l d  l i a b l e  f o r  h a v i n c ,  m a d e  t h e  s a m e .  B u t  
n o t  o n  —  n o t  o n  - -  ( i n d i s c e r n i b l e )  n e g l i ­
g e n c e  —  o r  n e g l i g e n c e  t h e o r y .



*
p o s t - j u d g m e n t  a m e n d m e n t s  t o  c o n f o r m  t h e  i s s u e s  t r i e d  t c  s h e  

e v i d e n c e ,  a n d  f u r t h e r  p r o v i d e s  t h a t * t h e  f a i l u r e  t o  s o  a m e n d  

" d o e s ;  n o t  a f f e c t  t h e  r e s u l t  o f  t h e  t r i a l "  o n  t h o s e  i s s u e s ,

t h e  r u l e  s e t s  a s  a  t h r e s h h o l d  t h e  r e o u i r e m e n t  t h a t  s u c h• -

i s s u e s  b e  " t r i e d  b y  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  t h e

p a r t i e s . "  We d o  n o t  b e l i e v e  t h a t  t h i s  c o n d i t i o n  w a s  m e t  i n

t h e  c a s e  a t  b a r .  S u b s e q u e n t  t o  t h e  d i s m i s s a l  n e i t h e r  p a r t y

a r g u e d  n e o l i a e n t  m i s r e p r e s e n t a t i o n  i n  ‘ t h e i r  t r i a l  b r i e f s .

T h e  c o u r t  a n d  p a r t i e s  t r e a t e d  t h e ,  c a s e  a s  o n e  i n v o l v i n g

• i n n o c e n t  m i s r e p r e s e n t a t i o n s .  B e v i n s  n e i t h e r  e x p r e s s l y  n o r

i m p l i e d l y  c o n s e n t e d  t o  t r y i n g  a  n e g l i g e n c e  c l a i m .  A c c o r d -

: i n g l y ,  B e v i n s '  l i a b i l i t y  c a n n o t  r e s t  o n  a  n e g l i g e n t  m i s r e p -
•

• r e s e n t a t i o n  t h e o r y ,

*. «
m 9 • • • ' « . • * • • • •

• 2 - I n n o c e n t - M i s r e p r e s e n t a t i o n . . - - • • ■ -
• •

• - T h e  ■ c a s e " "  w e n t -  . ' i f o r w a r d  ‘ - a g a i n s t  . B e v i n s  o n  a n
* •

a p p a r e n t  t h e o r y  o f  i n n o c e n t  m i s r e p r e s e n t a t i o n ,  e v i d e n c e d  b y  

t h e  c o l l o q u y  q u o t e d  i n  n o t e  4  a n d  t h e  a r g u m e n t s  a d v a n c e d  

i n  t h e  t r i a l  b r i e f s . .  T h e  t o r t  o f  i n n o c e n t  m i s r e p r e s e n t a -

5 .  T h e  e l e m e n t s  o f  i n n o c e n t  m i s r e p r e s e n t a t i o n  
w e r e  a l l e g e d  t o  a  s u f f i c i e n t  d e g r e e .  P a r a g r a p h  8 o f  t h e  
B a l l a r d s ’ f i r s t  c l a i m  f o r  r e l i e f  m a k e s  t h e  n e c e s s a r y  a l l e g a ­
t i o n  c o n c e r n i n g  B e v i n s '  s c i e n t e r .  P a r a g r a p h  2  o f  t h e  f i f t h  
c l a i m -  f o r  r e l i e f -  a l l e g e d  t h a t - B e v i n s 1 a g e n t  p a s s e d  o n  t h e  

’ r e p r e s e n t a t i o n  w i t h  t h e  i n t e n t  t o  c a u s e  a c t i o n  . i n  r e l i a n c e  
t h e r e o n .  F i n a l l y ,  p a r a g r a p h ^  1 5  o f  t h e  f i r s t  c l a i m  f o r  
r e l i e f  a l l e g e d  a c t u a l  r e l i a n c e .  I n  l i g h t  o f  t h i s ,  p l u s  t h e

( C o n t ' d )



j s r a a a f l i i & a s ) . r a r e  ■ r- i^^-a^a^jagasE
' t i o n  i s  d e f i n e d  b y  s e c t i o n  5 5 2 C ( I ) * ' o f  t h e  ’. - • t ,- “ i i . - a . ^ - .

( S e c o n d )  o f  T o r t s  ( 1 9 7 7 )  a s  f o l l o w s :

O n e  w h o ,  i n  a  s a l e ,  r e n t a l  o r  e x c h a n g e  
t r a n s a c t i o n  w i t h  a n o t h e r ,  s t a k e s  a  m i s ­
r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t  f o r  
t h e  p u r p o s e  o f  i n d u c i n g  t h e  o t h e r  t o  a c t  
o r  t o  r e f r a i n  f r o m  a c t i n g  i n  r e l i a n c e  
u p o n  i t , .  i s  s u b j e c t  t o  l i a b i l i t y  t c  t h e  
o t ^ i e r  f o r  p e c u n i a r y  l o s s  c a u s e d  t o  h i m  
b y  h i s  j u s t i f i a b l e  r e l i a n c e  u p o n  t h e
m i s r e p r e s e n t a t i o n ,  e v e n  t h o u g n  i t  i s  n o t  
m a d e  f r a u d u l e n t l y  o r  n e g l i g e n t l y .

.  - f
• r * •

I d . T h e  R e s t a t e m e n t  l e a v e s  c p e r .  t h e  q u e s t i o n  o f  w h e t h e r

s u c h  a  c a u s e  o f  a c t i o n  l i e s  a g a i n s t  r e a l  e s t a t e  b r o k e r s - .

I d . § 5 5 2 C ,  C o m m e n t  g .

We h a v e  r e c o g n i z e d  a  c a u s e  o f  a c t i o n  a g a i n s t  t h e
• *

  o v n & r  o f  r e a l t y  w h o  i n n o c e n t l y  m i s r e p r e s e n t s  i t s  c o n d i t i o n

• ■
t o '  t h e  p u r c h a s e r .  C o u s i n e a u  v .  ‘ W a l k e r , 6 1 3  P . 2 d  6 0 8  ( A l a s k a

1 9 8 0 ) .  I n  C o u s i n e a u , w e  g r a n t e d  r e s c i s s i o n  a n d  r e s t i t u *
• * • *• " " " * m • •

t o  a  . p u r c h a s e r ^  w h e r e  - t h e ; ;  s e l l e r  m a d e *  f a l s e  s t a t e n  s  

c o n c e r n i n g ' :  ' - t h e ' h i g h w a y *  f r o n t a g e  ' a n d *  g r a v e l  c o n t e n t  o f  t h e  

p u r c h a s e d  l a n d .  - I n  s o  d o i n g ,  w e  h e l d  t h a t  a n  o w n e r  g u i l t y  

o f  e v e n  i n n o c e n t  m i s r e p r e s e n t a t i o n  c o u l d  n o t  h i d e  b e h i n d  

t h e  d o c t r i n e  o f  c a v e a t  e m p t o r .  I d .  a t  6 1 4 - 1 6 .  T h i s  i s  s o  

b e c a u s e  o w n e r s  a r e  p r e s u m e d  t o  k n o w  t h e  c h a r a c t e r  a n d  a t t r i -

5 .  ( C o n t ' d )  ' • V

c o u r t ’ s  a n d  t h e  p a r t i e s '  a r g u m e n t s  c o n c e r n i n g  S e c t i o n  5 5 2  o f  
t h e  R e s t a t e m e n t ,  w e  c o n c l u d e  t h a t  B e v i n s  w a s  " a d e q u a t e l y  
n o t i f i e d "  t h a t  t h e  B a l l a r d s  w e r e  a s s e r t i n g  a  c a u s e  o f  a c t i o r  
b a s e d  o n  i n n o c e n t  m i s r e p r e s e n t a t i o n s .  S e e  C l a r y  I n s .  A g e n c y  
v . .  D o y l e ,  6 2 0  P . 2 d  1 9 4 ,  2 0 1  ( A l a s k a  1 9 8 0 ) .



/  b u t e s  o f  t h e  l a n d  c o n v e y e d  a n d  b u y e r s  a**f>* T c o n s  e r r a n t l y

e n t i t l e d  t o  r e l y  o n  t h e  s e l l e r ' s  r e a s o n a b l e  r  s p r e s e r . t a t ; !  : . n s ,

S e e  S o r e n s o n  v .  A d a m s , 5 7 1  P . 2 d  7 6 9 ,  7 7 6  ( I d a h o  1 9 7 7 ) ,

q u o t e d  i n  C o u s i n e a u  v .  W a l k e r , 6 1 3  ? . 2 d  608 , 6 1 5  i i . l 4

( A l a s k a  1 6 5 0 ) .  T h e  o w n e r  o f  l a n d  m u s t  t h e r e f o r e  b e . b o t h

t r u t h f u l  a n d  i n f o r m e d  i n  m a k i n g  a n y  r e p r e s e n t a t i o n s ,  f o r
*

f r a u d  i n c l u d e s  t h e  p r e t e n s e  c i  k n o w l e d g e  w h e r e  t h e r e  i s

n o n e .  S o a r o n a p a n i  v .  W r i c h t , 1 1 0  A . 2 d  8 2 ,  8 4  ( D . C .  A p p .

1 9 5 4 ) .  * ........................ —  . • •* -

T h e  q u e s t i o n  p r e s e n t e d  i n  t h i s  c a s e  i s  w h e t h e r  o r

n o t  l i a b i l i t y  f o r  i n n o c e n t  m i s r e p r e s e n t a t i o n  s h o u l d  e x t e n d

- t o  t h e  o w n e r ’ s  a g e n t ,  t h e  r e a l  e s t a t e  b r o k e r ,  w h e r e  t h a t  
• • ■ «. • •

p a r t y  s e r v e s  a s  a  c o n d u i t  f o r  t h e  o w n e r ’ s  m i s i n f o r m a t i o n .  

M o s t  c o u r t s  a d d r e s s i n g '  ' t h i s  i s s u e  r e c o g n i z e  a  c a u s e  o f

a c t i o n  b y  t h e  p u r c h a s e r s  o f .  p r o p e r t y  a g a i n s t . t h e  b r o k e r . f o r
* * m I • * . ** * *

t h e  l a t t e r ' s  i n n o c e n t  m i ' s  r e p r e s e n t a t i o n .

6 .  S o d a l  v .  F r e n c h ,  5 3 1  P . 2 d  9 7 2 ,  9 7 3  ( C o l o .  A p p .  
1 9 7 4 ) ;  S p a r g n a p a n i  v .  W r i g h t ,  1 1 0  A . 2 d  8 2 ,  8 5  ( D . C .  A p p .
1 9 5 4 ) ;  P u m p h r e y  v .  Q u i l l e n ,  1 3 5  N . E . 2 d  3 2 8 ,  3 3 1  ( O h i o  1 9 5 6 ) ;  
B e r r y m a n  v .  R i e g e r t ,  1 7 5  N . W . 2 d  4 3 8 ,  4 4 2  ( M i n n .  1 9 7 0 ) ;
L a w l o r  v .  S c h e p e r ,  1 0 1  S . £ . 2 d  2 6 9 ,  2 7 1  ( S . C .  1 9 5 7 ) ;  P o l k
T e r r a c e ,  I n c .  v .  . H a r p e r ,  - 3 8 6  S . W . 2 d  5 8 8 ,  5 9 3  ( T e x .  A p p .
1 9 6 5 ) .  C o n t r a  L y o n s ’ v .  C h r i s t  E p i s c o p a l  C h u r c h ,  3 8 9  N . E . 2 d  
6 2 3 ,  6 2 5  ( 1 1 1 .  A p p .  1 9 7 9 ) .  . ’



A . 2 d  8 2  ( D . C .  A p p .  1 9 5 4 ) .  T h e r e ,  b o t h  t h e  s e l l e r  a n d  b r o k e r
*

w e r e  h e l d  l i a b l e  f o r  r e p r e s e n t i n g  t h a t  a  h o u s e  c o u l d  b e

h e a t e d ,  f o r  a  l i t t l e  m o r e  t h a n  5 1 0 0 . 0 0  p e r  y e a r ,  w h e n  a

d e f e c t  i n  t h e  b o i l e r  m a d e  i t  i m p o s s i b l e  t o  h e a t  t h e  h o u s e  a t

a l l .  . I d .  a t  8 5 .  T h e  b r o k e r  h a d .  m e r e l y  p a s s e d  o r .  t h e

s e l l e r ' s  i n f o r m a t i o n ,  a n d  n e i t h e r  d e f e n d a n t  h a d  k n o w e d g e  o f

a  . d e f e c t .  N e v e r t h e l e s s , -  t h e  c o u r t ,  s u s t a i n e d  l i a b i l i t y :

I f  t h e  b r o k e r  i n n o c e n t l y  r e p r e s e n t e d  
t h a t  t h e  h e a t i n g  p l a n t  w a s  i n  w o r k a b l e  
c o n d i t i o n  a n d  w a s  m i s t a k e n  i n  t h a t  
r e p r e s e n t a t i o n ,  c r  m a d e  t h e  r e p r e s e n t a ­
t i o n  w i t h o u t  k n o w i n g  w h e t h e r  i t  w a s  t r u e  
o r  f a l s e ,  t h e  i n j u r e d  p a r t y  m a y  r e c o v e r  
i n  a n  a c t i o n  f o r  f r a u d .

- -   . . .  . . . .  _

.. . .  We m a y  a s s u m e  t h a t  t h e  b r o k e r  w a s  
g u i l t y  o f  n o  d e l i b e r a t e  d e c e p t i o n  a n d  
h a d  n o  a c t u a l  k n o w l e d g e  o f  t h e  c o n c e a l e d  
d e f e c t .  B u t  o n  d e f e n d a n t s '  o w n  e v i d e n c e  

; t h e i r ,  s e l l i n g . ;  a g e n t  . d i d  n o t  d i s c l a i m . .  
s u c h  k n o w l e d g e '  . . . .  ' T h e  r e p r e s e n t a -  

1  r ;  . t i o n  . .  . - . w a s - . • - f l a g r a n t l y  . i n a c c u r a t e
s i n c e  t h e  d e f e c t  .  » .  m a d e  i t  i m p o s -  •

■m s i b l e  t o  h e a t ,  t h e  - h o u s e  - a t  a l l  •.
" F r a u d  i n c l u d e s  t h e  p r e t e n s e  o f  k n o w ­
l e d g e  w h e n  k n o w l e d g e  . . t h e r e  i s  n o n e . "  ‘

I d . a t  8 3 - 8 4  ( c i t a t i o n s  o m i t t e d ) .

T h e  p o l i c y  f a v o r i n g  l i a b i l i t y  f o r  i n n o c e n t  m i s r e p ­

r e s e n t a t i o n  i s  f o u n d  o n  a  r e c o g n i t i o n  t h a t  p u r c h a s e r s  s h o u l d  

b e  e n t i t l e d  t o  r e l y  o n  a  b r o k e r ' s  r e p r e s e n t a t i o n s .  A s  o n e  

o p i n i o n  n o t e s :



T o r t s  § 5 5 2 C ( 1 )  ( 1 9 7 7 ) .
«

I n  o u r  v i e w ,  t h e  c o n s e q u e n c e s  c f  r e c o g n i z i n g  a

c a u s e  o f  a c t i o n  i n  t h i s  s i t u a t i o n  a r e  e n t i r e l y  b e n e f i c i a l .

T h e  p r e s e n c e  o f  a  c a u s e  o f  a c t i o n  a g a i n s t  t h e  b r o k e r  w o u l d
• *

t e n d  t o  l e s s e n  t h e  l i k e l i h o o d • o f  t r a n s a c t i o n s  t a i n t e d  b y  

m i s i n f o r m a t i o n  a n d  c o n f u s i o n .  A d d i t i o n a l l y ,  r e c o g n i z i n g  a 

c a u s e  o f  a c t i o n  a g a i n s t  t h e  b r o k e r  w o u l d  p r o v i d e  a n o t h e r  

s o u r c e  o f  r e c o v e r y  t o  t h e  p u r c h a s e r  c f  d e f e c t i v e  p r o p e r t y .  

F r e q u e n t l y ,  t h e  o w n e r s  m a y  m o v e  a w a y ,  l e a v i n g  t h e  b r o k e r  a s

t h e  o n l y  r e a c h a b l e  d e f e n d a n t .  A s  b e t w e e n  t h e  b r o k e r  w h o
 ■* *. •• • • • • .

c o m m u n i c a t e d  t h e  m i s r e p r e s e n t a t i o n ,  a n d  t h e  p u r c h a s e r  w h o s e
• *

o n l y  f a u l t  w a s  t o  r e l y  o n  t h e  b r o k e r ,  w e  t h i n k  i t  p r e f e r a b l e

t h a t  t h e  b r o k e r  b e a r  a n y  l o s s  c a u s e d  b y  m i s r e p r e s e n t a t i o n .

B i c k e r s ,  i n  t u r n ,  c a n  p r o t e c t  t h e m s e l v e s  f r o m  l i a b i l i t y ,  b y

i n v e s t i g a t i n g  t h e  o w n e r ' s  s t a t e m e n t s ,  o r  b y  d i s c l a i m i n g

k n o w l e d g e ,  b y  r e q u i r i n g  t h e  s e l l e r  t o  s i g n  a t  t h e  t i m e  o f

l i s t i n g  a  s t a t e m e n t  s e t t i n g  f o r t h  r e p r e s e n t a t i o n s  w h i c h  w i l l

b e  m a d e ,  c e r t i f y i n g  t h a t  t h e y  a r e  t r u e  a n d  p r o v i d i n g  f o r

7
i n d e m n i f i c a t i o n  i f  t h e y  a r e  n o t .  S e e  G o l d m a n  v .  H a r t , 2 1 4

a
7 .  S o m e  l i s t i n g  a g r e e m e n t s  c o n t a i n  i n d e m n i f i c a ­

t i o n  . . p r o v i s i o n s  , e n t i t l i n g  t h e  b r o k e r  t o  i n d e m n i t y  f r o m  t h e  
o w n e r  s h o u l d  t h e  b r o k e r ' s  c o m m u n i c a t i o n  o f  t h e  o w n e r ' s
r e p r e s e n t a t i o n s  e n g e n d e r  l i a b i l i t y .  S e e , e . g . , B a r n e s  v . ‘ 
L o p e z ,  5 4 4  P . 2 d  6 9 4 ,  6 9 8 - 9 9  ( A r i z .  A p p .  1 9 7 6 ) .

e a t i n g  the misrep re s e n t a t i o n .  See 'Restatement (Second) or



R e a l  e s t a t e  b r o k e r s  a n d  t h e i r  a g e n t s  h o l d  
t h e m s e l v e s  o u t  t o  t h e  p u b l i c  a s  h a v i n g  
s p e c i a l i z e d  k n o w l e d g e  w i t h * r e g a r d  t o  h o u s i n g ,  
h o u s i n g  c o n d i t i o n s  a n d  r e l a t e d  m a t t e r s .  T h e  
p u b l i c  i s  e n t i t l e d  t o  a n d  d o e s  r e l y  o n  t h e  
e x p e r t i s e  o f  r e a l  e s t a t e  b r o k e r s  i n  t h e  
p u r c h a s e  a n d  s a l e  o f  i t s -  h o m e s .  T h e r e f o r e  
t h e r e -  i s  a  d u t y  o n  • t h e  p a r t  o f  r e a l  e s t a t e  
b r o k e r s  t o  b e  a c c u r a t e  a n d  k n o w l e d g e a b l e ,
c o n c e r n i n g  t h e  p r o d u c t  t h e y  a r e  i n  t h e
b u s i n e s s  o f  s e l l i n g  - -  t h a t  i s ,  h o m e s  a n d
o t h e r  t y p e s  o f  r e a l  e s t a t e .  C o u r t s  h a v e  h e l d  
i n  m a n y  c a s e s  t h a t  p u r c h a s e r s  a r e  e n t i t l e d  t o  
r e l y  o n  r e a l  e s t a t e  b r o k e r s '  s t a t e m e n t s .

L y o n s  v .  C h r i s t  E p i s c o p a l  C h u r c h , 3 8 9  N . E . 2 d  6 2 3 ,  6 2 8  ( 1 1 1 .
. . . .  • . <•

A p p .  1 9 7 9 )  ( d i s s e n t i n g  o p i n i o n ) .

We f i n d  t h i s  r e a s o n i n g  p e r s u a s i v e .  P a r t i e s  t o

r e a l  e s t a t e  t r a n s a c t i o n s  f r e q u e n t l y  d o  n o t  d e a l  o n  e q u a l

t e r m s . " -  R e a i  e s t a t e  b r o k e r s ’ a r e *  l i c e n s e d  ' p r o f e s s i o n a l s ,
’

p o s s e s s i n g  s u p e r i o r  k n o w l e d g e  o f  t h e  r e a l t y  t h e y  s e l l  a n d
«

t h e  r e a l  e s t a t e  m a r k e t  g e n e r a l l y .  P r o s p e c t i v e  p u r c h a s e r s
• . # . « • • , • •• *• • •• .  «  m  •  •  •  • • * .  . » . *  * .  • • a  .  • •  » •

r e c o g n i z e  t h i s  e x p e r t i s e  a n d  t e n d  t o  r e l y  o n  a.- b r o k e r - ' ; s
•  •  *•  .  i •  • « • •  i f  , • i  *

r e p r e s e n t a t i o n s .  J u s t - a s  p u r c h a s e r s -  a r e  e n t i t l e d  : t o . I r e l y  o n

a n  o w n e r ' s  r e p r e s e n t a t i o n s ,  C o u s i n e a u  v .  W a l k e r , 6 1 3  P . 2 d

6 0 8  ( A l a s k a  1 9 8 0 ) ,  p u r c h a s e r s  s h o u l d  b e  e n t i t l e d  t o  r e l y  o n

t h e  b r o k e r ' s  r e p r e s e n t a t i o n s .  A n y  o t h e r  r u l e  w o u l d  p e r m i t

b r o k e r s  t o  u s e  m i s l e a d i n g  s t a t e m e n t s  i n  s e l l i n g  t h e

p r o p e r t y ,  y e t  r e m a i n  i m m u n e  f r o m  l i a b i l i t y  b y  s i m p l y

r e m a i n i n g  i g n o r a n t  o f  t h e  p r o p e r t y ' s  t r u e  c h a r a c t e r i s t i c s .

A c c o r d i n g l y ,  w e  h o l d  t h a t ’ : a . p u r c h a s e r  w h o  r e l i e s  o n  a
#

m a t e r i a l  m i s r e p r e s e n t a t i o n ,  e v e n  t h o u g h  i n n o c e n t l y  m a d e ,  h a s



S . E . 2 d  6 7 0  ( G a .  A p p .  1 9 7 5 ) .

H a v i n g  d e t e r m i n e d  t h a t  a  c a u s e  o f  a c t i e r  i r

i n n o c e n t  m i s r e p r e s e n t a t i o n  e x i s t s ,  i t  i s  a p p a r e n t  t h a t  t h e

j u d g m e n t  b e l o w  m u s t  b e  a f f i r m e d .  B e v i n s  d e e s  n o t  c o n t e s t

t h a t  t h e  l i s t i n g  h e  p r e p a r e d  m e n t i o n e d  a  1 0 0  f e e t  w e l l , - t h a t  

t h i s  l i s t i n g  w o u l d  r e a s o n a b l y  l e a d  b u y e r s  t o  a s s u m e  t h e  w e l l  

w a s  g o o d ,  t h a t  t h e  B a l l a r d s  s o  r e l i e d ,  a n d  t h a t  t h e  w e l l  

w a s ,  i n  a c t u a l i t y ,  i n a d e q u a t e * .  T h e s e  f a c t s  e s t a b l i s h  

l i a b i l i t y  u n d e r  a n  i n n o c e n t  m i s r e p r e s e n t a t i o n  t h e o r y .  S e e  

R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  •§ 5 5 2 0 ( 1 )  ( 1 9 7 7 ) .  T h e
  Q

d e c i s i o n  b e l o w  i s  t h e r e f o r e  A F F I R M E D .

6

8 .  T h i s  c a s e  i s  d i s t i n g u i s h a b l e  f r o m  S t e p a n o v  v .
• G a v r i l o v i c h ,  5 9 4  P . 2 d  3 0 ' ( A l a s k a  1 9 7 9 ) ,  w h e r e i n  w e  a f f i r m e d  

a  '  j u d g m e n t  i n  f a v o r  o f . a . . s m a l l  . " . s u b d i v i d e r , '•' i n  a  d a m a g e  
' a c t i o n  f o u n d e d  u p o n  t h e *  * s u b d i v i d e r 1 s  i n n o c e n t  " f a i l u r e  t o  

d i s c l o s e  u n d e t e c t e d  p e r m a f r o s t  c o n d i t i o n s  i n  l o t s  s o l d  t o  
t h e  p l a i n t i f f s .

• S u b d i v i d e r s  a r e  s u b j e c t  t o ,  a n d  p r o t e c t e a  b y ,  t h e  
A l a s k a  L a n d  S a l e s  P r a c t i c e s  A c t ,  AS 3 4 . 5 5 .  U n d e r  t h e  a c t ,  a  
s u b d i v i d e r  i s  l i a b l e  f o r  m a t e r i a l  m i s r e p r e s e n t a t i o n s  o r  
o m i s s i o n s  a f f e c t i n g  t h e  l a n d ,  " u n l e s s  i n  t h e  c a s e  o f  a n  
u n t r u t h  o r  o m i s s i o n  i t  i s  p r o v e d  t h a t  . . . t h e  p e r s o n
o f f e r i n g  o r  d i s p o s i n g  o f  s u b d i v i d e d  l a n d  d i d  n o t  k n o w  a n d  i n  
t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  c o u l d  n o t  h a v e  k n o w n  o f  t h e  
u n t r u t h  o r -  o m i s s i o n . ” A.S 3 4 . 5 5 . 0 3 0 ( a ) .  T h u s ,  . a
»•s u b d i v i d e r u i s  n o t  l i a b l e  f o r  i n n o c e n t  m i s r e p r e s e n t a t i o n s .  
S u c h  " l i a b i l i t y  i s  b a r r e d  b y  t h e  s t a t u t e .  T h i s  p r o t e c t i o n ,  
h o w e v e r ,  i s  n o t  a v a i l a b l e  t o  t h e  d e f e n d a n t s  i n  t h e  c a s e  a t  
b a r ,  s i n c e  t h e y  a r e  n o t  Hs u b d i v i d e r s . ”
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l i e : :  i s  t h e  P a c i f i c  R e p o r t e r . R e n d e r s  a r e  r e q u e s t e d  t o  b r i n g  t y p o ­
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t h a t  c o r r e c t i o n s  s a y  b e  m a d e  p r i o r  to  p e r m a n e n t  p u b l i c a t i o n .
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T h i s  a p p e a l  p r e s e n t s  a f i r s t  l i t p r e  s s  i c r .  q u e s t i o n  

a s  t o  t h e  s c o p e  anc  a p p l i c a b i l i t y  o f  A l a s k a ' s  R e a l  E s t a t e  

S u r e t v  ‘F u n d . ’1 The i s s u e  - r a i s e d  i s  one  o f  s t a t u t o r vm +

c o n s t r u c t i o n ,  n a m e l y ,  w h e t h e r  t h e  R e a l  - E s t a t e  S u r e t y  F u n d  

p r o v i d e s  r e c o v e r y  t o  c l a i m a n t s  w h o ,  i n  t h e  c o n t e x t  c f  r e a l  

e s t a t e  t r a n s a c t i o n s ,  s u f f e r  l o s s e s  d u e  t o  i n n o c e n t  m i s r e p r e ­

s e n t a t i o n s  m a d e  b y  r e a l  e s t a t e  b r o k e r s  o r  a g e n t s .

FACTS

N e w l y  a r r i v e d  i n  A l a s k a  t h e  M u i h c i l a n c s  s o u g h t  re

p u r c h a s e  a heme and c o n t a c t e d  Eva L o x e . r , a s a l e s  p e r s o n  w i t h

Area  R e c i t e r s .  In A u g u s t  c f  I S E i ,  Token. showed the

K u i h c i l a n c s  L a r r y  G ro ss  1 heme l o c a t e d  n e a r  E a c l e  R i v e r .  The
• %

f o l l o w i n g  day t h e  h ' u l h c l l a n d s  made an c f f e r  cn  t h e  h o u s e  to  

w h i c h  t h e  owner c o u n t e r - o f f e r e d .  On A u g u s t  ID,  2 ? E } , the  

c a r r i e s  e n t e r e d  i n t o  an e a r n e s t  money a g r e e m e n t  ar c  the  

M u l . r c l l m . c s  r e n d e r e d  one  t h o u s a n d  c o l l a r s  m. e a r n e s t  .- .mey 

t c  L ok en .

S u b s e q u e n t  t o  t h e  i n i t i a l  e a r n e s t  mcnev a g r e e m e n t  

t h e  Mu I h c l  la .ncs  c o n t e m p l a t e d  r e s c i n d i n g  on t h e  p u r c h a s e  

a g r e e m e n t  anc s i g n i n g  an e a r n e s t  money a g r e e m e n t  cn a n o t h e r  

heme; t h e y  were  d i s t r a u g h t  o v e r  wh e t  t h e y  p e r c e i v e d  as

AS C E .£ E .< 50-500.
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a p p a r e n t  M i s r e p r e s e n t a t i o n s  m a d e  b y  L o k e r .  c o n c e r n i n g  

m i c - w i n t e r  s u n l i g h t  a n d  d r i v e w a y  a c c e s s i b i l i t y .  E v e n t u a l l y ,  

a f t e r  d i s c u s s i o n s  w i t h  L o k e n  a n d  M y r n a  J o h n s t o n ,  a n  

a s s o c i a t e  b r o k e r  w i t h  A r e a  R e a l t o r s ,  t h e  M u l h o i l a n d s  d e c i d e d  

t o  g o  t h r o u g h  w i t h  t h e  d e a l  a n d  t h e y  s i c n e i  a n  e x t e n s i o n  t o  

t h e  e a r n e s t  m o n e y  a g r e e m e n t .

O n  O c t o b e r  1 4 ,  1 9 8 1 ,  t h e  K u l h c l l a n c s  w e r e  a s k e d  t o  

a c c e p t  ar. " a s - b u i l t "  s u r v e y  c f  t h e  p r o p e r t y ;  h o w e v e r ,  

b e c a u s e  t h e  s u r v e y  f a i l e d  t c  d e p i c t  t h e  d r i v e w a y  t h e

M u l h c l l a r . c s  r e f u s e d  t c  s i g n  c r  a c c e p t  t h e  s u r v e y .  J c h r . s t c n  

c r c e r e c  ar. u p d a t e d  s u r v e y .  T h e  u p d a t e d  s u r v e y  r e v e a l e d  t h a t  

t h e  d r i v e w a y  e n c r o a c h e d  upcr.  n e i g h b o r i n g  l a n d  t c  t h e  e x t e n t  

o f  t e n  f e e t  b y  t h i r t y  f e e t .

H a v i n g  c o n t a c t e d  t h e  s e l l e r ,  L a r r y  G r o s s ,  t o  

d i s c u s s  a l t e r n a t i v e  s c l u t i c r . s  t c  t h e  e n c r o a c h m e n t  p r o b l e m . ,  

J c h r . s t c n  i n f o r m e d  L o k e r . ,  w h c  i n  t u r n  c o n t a c t e d  t h e

M . u l h c H a n d s . D u r i n g  t h e  p h e n e  c o n v e r s a t i o n  b e t w e e n  L c k e r .  

a n d  t h e  M . u l h o i i a n c s  a m e e t i n g  w a s  a r r a n g e d  f c r  O c t o b e r  23, 

1 £ E 1 - -  t h e  c a y  t h e  e a r n e s t  m o n e y  a g r e e m e n t  e x p i r e d .

A t  t h e  O c t o b e r  2 3 r c  m e e t i n g  b e t w e e n  t h e  

M . u l h o i i a n c s  a n d  J o h n s t o n ,  t h e  K u i h c i l a n c s  t e r m i n a t e d  t h e

t r a n s a c t i o n  a n c  s i g n e d  a r e c e s s i o n  a g r e e m e n t  w h i c h  p r o v i d e d  

t h a t  t h e  e a r n e s t  m o n e y  w o u l d  b e  r e t u r n e d .  J o h n s t o n ,

h o w e v e r ,  cr. t h e  a c v i c e  c f  A r e a  R e a l t o r s  1 a t t o r n e y ,  n e v e r

e x e c u t e d  t h e  r e c i s s i c n  a g r e e m e n t ;  m e  A r e a  R e c i t e r s '

■ - V T ; • ->.* Ml'- '  b. . v -• -.Vi;'--' ^



a t t o r n e y  f e l t  t h a t  t h e  e n c r o a c h m e n t  was a c u r a b l e  d e f e c t  

w h i c h  d i d  n o t  r e n d e r  t i t l e  t o  t h e  p r o p e r t y  u n m a r k e t a b l e .

I n  D e c e m b e r  1 9 8 1 ,  - t h e  M u l h d l a n d s  f i l e d  a  c l a i m  

w i t h  t h e  R e a l  . E s t a t e  C o m m i s s i o n  f o r - -  t h e .  r e i m b u r s e m e n t  o f
l

t h e i r  e a r n e s t  money d e p o s i t .  T h e r e a f t e r , '  a R e a l  E s t a t e
i

C o m m i s s io n  h e a r i n g  e x a m i n e r  c o n d u c t e d  a h e a r i n g  on t h e  

M u l h o l l a n c s ' r e i m b u r s e m e n t  c l a i m .  The h e a r i n g  e x a m i n e r  

■concluded t h a t  Loken  ana J o h n s t o n  had i n n o c e n t l y  

m i s r e p r e s e n t e d  t h e  b o u n d a r i e s  o f  t h e  G r o s s  p r o p e r t y .  The

m.i s r e p r e s e r . t a t  icr.  c f  f a c t ,  a c c o r d i n g  ; c  t h e  h e a r i n g

o f f i c e r ' s  r m c i n g ,  c c n s i s t e c  c l  t n e  i m . p n e c  a s s e r t i o n  t n a t  

t h e  d r i v e w a y  was i n c l u d e d  i n  t h e  b o u n d a r i e s  c f  t h e  G ro ss  

p r o p e r t y . " C o n c l u d i n g  t h a t  t h e  Rea l  E s t a t e  S u r e t y  Fund  

p r o v i d e d  r e c o v e r y  f c r  i n n o c e n t  m i s r e p r e s e n t a t i o n s  c f  t h i s  

n a t u r e  t h e  h e a r i n g  o f f i c e r  recommended t h a t  t h e  Fund 

r e i m b u r s e  t h e  M .u l h o i i a n c s  ' e a r n e s t  mc.ney d e p o s i t .

The  R e a l  E s t a t e  C o m m i s s i o n  a o c p r e c  t n e  r e c o m m e n c e d  

d e c i s i o n  and awarded t h e  M u i h c l l a n d s  the  e q u i v a l e n t  o f  t h e i r  

e a r n e s t  money d e p o s i t .  The C o m m i s s i o n ' s  d e c i s i o n  was t h e n  

a p p e a l e d  t c  t h e  s u p e r i o r  c c u r t .  The s u p e r i o r  c o u r t  r e v e r s e d  

t h e  aw£rc  , h o l d i n g  t h a t  t h e  S u r e t y  Rune d i d  n o t  p r o v i d e  

r e c o v e r y  f c r  i n n o c e n t  m i s r e p r e s e n t a t i o n .  The S t a t e  c f  

A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  now b r i n g s  t h i s  a p p e a l .



(a)  r. p e r s e -  seer ,  i r e  r e  i m b u r s e n e r . t  f c r  a 
l o s s  s u f f e r e d  i n  a t r a r . s c c t i c n  a s  a r e s u l t  c f  
f r a u d ,  m i s r e p r e s e n t a t i o n , d e c e i t ,  or  the  
c o n v e r s e  or. c f  t r u s t  f u n d s  c n  t h e  p a r t  o f  a 
r e a l  e s t a t e  b r o k e r ,  a s s o c i a t e  r e a l  e s t a t e  

• b r o k e r ,  o r  r e a l  e s t a t e  s a l e s m a n  l i c e n s e d  
u n d e r  t h i s  c h a p t e r  s h a l l  make a c l a i m  t o  the  
c o m m i s s i o n  f o r  r e i m b u r s e m e n t  cn  a form 
f u r n i s h e d  by  t h e  c o m m i s s i o n . The f e r n  s h a l l  
be e x e c u t e d  u n d e r  p e n a l t y  c f  p e r j u r y ,  and 
i n f o r m a t i o n  r e q u i r e d  t o  be  s u p p l i e d  s h a l l  
i n c l u d e  t h e  f o l l o w i n g :

( 1 ) t h e  name anc  a d d r e s s  c f  t h e  r e a l  e s t a t e  
b r o k e r ,  a s s o c i a t e  r e a l  e s t a t e  b r o k e r ,  c r  r e a l  
e s t a t e  s a l e s m a n ;

(2)  t h e  amount  c f  t h e  a l l e g e d  l e s s ;



T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  " r . i s r e p r e s e n c a ­

t i o n " a s  u s e d  i n  AS 0 8 .  8 8 .  < 6 0  ( a )  w a s  i n t e n d e d  t o  e n c o m p a s s  
#

o n l y  i n t e n t i o n a l  w r o n g d o i n g /  n o t  i n n o c e n t  o r  n e g l i g e n t  

w r o n g d o i n g .  M o r e  p a r t i c u l a r l y  t h e  s u p e r i o r  c o u r t  r e a s o n e d

a s  f o l l o w s :

1 t h i n k  t h e  t erm m i s c o n d u c t  a s  u s c c  i n  
S e c t i o n  (b) o f  t h e  s t a t u t e  i m p l i e s  
i n t e n t i o n a l - t y p e  w r o n g d o i n g ,  n o t  n e g l i ­
g e n t  or  i n n o c e n t  w r o n g d o i n g . And I 
t h i n k  t h e  s t a t u t e ' s  u s e  o f  t h e  p h r a s e  
f r a u d ,  d e c e i t ,  m i s r e p r e s e n t a t i o n  c r  
c o n v e r s i o n ,  p a r t i c u l a r l y  w i t h  t h e  term,  
m i s r e p r e s e n t a t i o n  c c m i n c  s a n d w i c h e d  
b e t w e e n  f r a u d  anc d e c e i t  an c  ccm inc  a s  
i t  d o e s  a m i c s t  a c r o u p  c f  i n t e n t i o n a l -  
t y p e  w r c n c c o i n c s ,  c c u p i e c  w i t h  t h e  
p r e s e n c e  o f  t h e  w e r e  m i s c o n d u c t  i n  
s u b s e c t i o n  (b) , a l l  i n d i c a t e  t h a t ,  t h e  
p r c p e r  c o n s t r u e  t i e r ,  c f  t h i s  s t a t u t e  l i e s  
i n  c o n s t r u i n g  i t  a s  i n d u c i n g  amcnc i t s  
t e r m s  o n l y  i n t e n t i o n a l - t y p e  w r c n g c c i n c , '  
n o t  i n n o c e n t  o r  n e c i i c e n t  b u t

( f o c t r . c t e  c o n t i n u e d )

(2) t h e  c a t e  c r  p e r i o d  c f  t i m e  c u r i n g  which  
t h e  a l l e g e d  l e s s  o c c u r r e d ;

(<) t h e  c a t e  upcn w h i c h  t h e  a l l e g e d  l e s s
was d i s c o v e r e d ;

(5) t h e  name and a d d r e s s  c f  t h e  c l a i m a n t ;
o r  ( s i c ? )

. (6)  t h e  g e n e r a l  s t a t e m e n t  c f  f a c t s  r e l a t i v e  
t o  t h e  c l a i m a n t .

(b) A copy  o f  a c l a i m  f i l e d  w i t h  t h e
c o m m i s s i o n  under  (a) o f  t h i s  s e c t i o n  s h a l l  be  
s e n t  t o  t h e  r e a l  e s t a t e  b r o k e r ,  a s s o c i a t e

*— r e a l  e s t a t e  b r o k e r ,  or  r e a l  e s t a t e  s a l e s m a n  
a l l e g e d  t o  have  c o m m i t t e d  t h e  m i s c o n d u c t  
r e s u l t i n g  i n  l o s s e s ,  as  w e l i  a s  a r e a l  e s t a t e  
b r o k e r  e m p l o y i n g  an a s s o c i a t e  r e a l  e s t a t e
c r o k e r  c r  r e a l  e s t a t e  s a l e s m a n  a l l e g e d  t o  
hav e  c o m m i t t e d  t h e  c o n d u c t  r e s u l t i n g  in  
l o s s e s ,  a t  l e a s t  20 c a y s  b e f o r e  any h e a r i n g  
h e l d  cn t h e  c l a i m  bv t h e  c o m m i s s i o n .

_ a _



t

n o n r e c k l e s s  w r o n c o o i n c .  A n d  2 t h i n k  
t h a t  t h a t ' s  s q u a r e l y  i n  l i n e  w i t h  t h e  
c o m m e n t s  o f  t h e  c h a i r m e n  c f  t h e  c o m m e r c e  
c c i n s i t t e e .  F u r t h e r m o r e , i t  s e e m s  t o  m e  
t h a t  w i t h  e  r e e l  e s t a t e  f u n c  l i m i t e d  b y  
l a w  t o  o n l y  5 5 0 0 , 0 0 0 . 0 0 ,  i f  w e ' r e  g o i n g  
t o  o p e n  t h e  f l o o d  c a t e s  t o -' i n n o c e n t  a n d  
n e g l i g e n t  m i s r e p r e s e n t a t i o n  c l a i m s  b e i n g  
m a d e  a g a i n s t  t h i s  f u n d ,  t h e r e  v e r y  
l i k e l y  s o o n  w o u l d n ' t  b e  a n y  f u n d  t o  
c o l l e c t  f o r  c i s h o n e s t - t v p e  a c t i o n s  o n  
t h e  p a r t  o f  t h e  r e a l  e s t a t e  p r o f e s s i o n .
S o  I ' m  c o i n c  t c  r e v e r s e  t h e  r e a l  e s t a t e  

c o m m i s s i o n  a n d  a w a r d  nuGcrmer.t i n  t h i s  

c a s e  i n  f a v e r  o f  t h e  a p p e l l a n t s .

I n  c u r  v i e w ,  t h e  s u p e r i o r  c c u r t  c o r r e c t l y  a n a l y z e d  

t h e  q u e s t i o n ,  a n c  t h u s  w e  a f f i r m ,  t h e  s u p e r i o r  c o u r t ' s  

C o n s t r u c t i o n  c f  A S  0 E .  S B . 4 6 0 . "

F r i e r  t o  t h e  e s t a b l i s h m e n t  c f  t h e  P e a l  E s t a t e  

S u r e t y  F u n d  i n  7 4 ,  r e a l  e s t a t e  b r o k e r s  w e r e  r e q u i r e d  t o  

o b t a i n  a r e a l  e s t a t e  b o n d .  T h i s  c o r p o r a t e  b c n c  w a s  m a c e  

p a y a b l e  t c  t h e  s t a t e  ar.c w a s  b r e a c h e d  if t h e  l i c e n s e e  

ir.yurec a n o t h e r  b y  a w r o n g f u l  a c t  c r  d e f a u l t  i n  t h e  c c n c u c t  

c f  t h e  b u s i n e s s  f c r  w h i c h  t h e  l i c e n s e  w a s  i s s u e d .  I n  1 5 7 4  

t h e  l e g i s l a t u r e  c r e a t e d  t h e  P e a l  E s t a t e  S u r e t y  F u n d .  A S  

4 5 . E 5 . C - 1 0 .  !§ 1 C h .  2 4 3  S L A  2 5 7 4 )  A s  o r i g i n a l l y  e n a c t e d

t h e  P e a l  E s t a t e  S u r e t y  F u n c  f u n c t i o n e d  s i m i l a r l y  t o  t h e  

s u r e t v  b c n c  r e c u i r e m e n t .  I n  r e l e v a n t  t a r t  t h e  S u r e t v  F u n d

3. T h e  a p p l i c a b l e  s t a n d a r d  c f  r e v i e w  h e r e  is o n e  

c f  i n d e p e n d e n t  i u c e m e n t . W i e n  A i r  A l a s k a ,  In c .  v .  E e c t . c f  

r e v e n u e ’ £ 4 7  P . 2 c  2 C E 7 ,  1 0 9 0  ( A l a s k a  2 5 E 2 ) .



A c t  p r o v i d e d  t h a t  a l i c e n s e d  r e a l  e s t a t e  b r o k e r  v;hen 

o b t a i n i n g  c r  r e c e i v i n g  a r e a l  e s t a t e  l i c e n s e ,  i n  l i e u  o f  

o b t a i n i n g  a c o r p o r a t e  s u r e t y  b o n d ,  had t c  pay  a bond f e e  t o  

t h e  c o m m i s s i o n e r .  IAS 4 5 .  8 5 . 0 2 0  (a)-3 "-Recovery  from t h e
l

n e w l y  e s t a b l i s h e d  s u r e t y  f u n d  was  c o n d i t i o n e d  upon t h e
i

c l a i m a n t  f i r s t  o b t a i n i n g  "a f i n a l  judg men t  i n  a c o u r t  

a c a i r . s t  a r e a l  e s t a t e  b r o k e r  . . . . " I f  judgment  was no t

s a t i s f i e d w i t h i n  t h i r t y  d a y s  f r o m  t h e  c o u r t  o r d e r ,  t h e

c l a i m a n t  c c u l d  a p p l y  f o r  a p e s t - j u d g m e n t  c r c e r  d i r e c t i n g  

p a y - e r . t  c u t  c f  t h e  P e a l  E s t a t e  S u r e t y  F u n c .

I n  2 5 60  t h e  P e a l  E s t a t e  S u r e t y  F u n d  A c t  w a s

a m e n d e d ,  p r o v i d i n g  f c r  a s i m p l e r  r e c o v e r y . p r o c e s s .  (AS

0 6 . E E . 4 5 0  -  . 50C-J T h e  2 5 E C  a m e n d m e n t  o b v i a t e d  t h e  r e q u i r e ­

m e n t  t h a t  t h e  c l a i m a n t  f i r s t  o b t a i n  a c i v i l  j u d g m e n t  b e f o r e  

f i l i n c  a c l a i m  f c r  r e i m b u r s e m e n t ;  i n s t e a d ,  t h e  P e a l  E s t a t e  

C o m m i s s i o n  w a s  r e m o l d e d  t c  f u n c t i o n  i n  a q u a s i - j u d i c i a l  

r c l e  , a d j u d i c a t i n g  t h e  m e r i t s  c f  S u r e t y  F u n d  c l a i m s  in

a d m i n i s t r a t i v e  h e a r i n g s .  ! S 5 4 - 3 6  C h .  2 67 S L A  2 5 E G ] 

P r o c e d u r e s  g o v e r n i n g  t h e  P e a l  E s t a t e  C o m m i s s i o n ' s  a d m i n i s ­

t r a t i o n  c f  S u r e t y  F u n c  c l a i m s  a r e  p r o v i d e d  f c r  i n  22 A A C

64 . 2 8 0 - . 3 3 0 .

A s  t h e  s u p e r i o r  c o u r t  c o r r e c t l y  e m p h a s i z e d ,  

n o t h i n g  m  t h e  h i s t o r i c a l  d e v e l o p m e n t  c f  t h e  P e a l  E s t a t e  

S u r e t y  F u n d  d i r e c t l y  i n d i c a t e s  l e g i s l a t i v e  i n t e n t  a s  t o  t h e  

s c e n e  c f  t h e  F u r . c ' s c o v e r a g e .  G i v e n  t h i s  b a c k g r o u n d ,  w e

- E -



t h i n k  a t e x t u a l  a n a l y s i s  c f  AS OS. £ 9 . 4 6 0  i s  c o n t r o l l i n g . *

T h e  a p p o s i t i o n  o f  t h e  t e r m  " n u L s r e p r e s e n t a t i o n "  t o  t h e  t e r m s  
$

" f r a u d , "  " d e c e i t , "  . . - a n d  ... " c o n v e r s i o n p e r s u a d e s  u s  t h a t

m i s r e p r e s e n t a t i o n  . s h o u l d  J a e . . l i m i t e d  t o - d n l y  w r o n g f u l  m i s r e p -

: i
r e s e r v a t i o n s .. . A w i d e l y  a p p l i e d  t e n e t  o f  s t a t u t o r y  i n t e r p r e ­

t a t i o n  i s  t h a t  i f  " t h e  l e g i s l a t i v e  i n t e n t  o r  g e n e r a l  m e a n i n c

o f  a s t a t u t e  i s  n e t  c l e a r ,  t h e  m e a n i n g  c f  d o u b t f u l  words  ir.ay 

be  d e t e r m i n e d  by r e f e r e n c e  t o  t h e i r  a s s o c i a t i o n  w i t h  o t h e r  

a s s o c i a t e d  w c r c s  an c  p h r a s e s . "  2 A C. S a r d s ,  S u t h e r l a n d  

S t a t u t o r y  C c r . s t r u c t i c r . , S < 7 . 2 6  at  1 0 1  ( 4 t h  e c .  1 9 7 2 ) ;  j r .  

a c c c r c :  U r .: , t e c  S t a t e s  v .  R a v n c r , 202 U . S .  54C,  E2 1 .  I d . 4 22

: 1 S 2 F / ; S t a t e  v. T a v l c r , 4 2 S  ? . 2 c  1C 24 , 20.72 ( H a v ; a i i  2 S £ 7) ;

K e a t h r . a n  v .  G i l e s ,  374 ? . 2 c  8 2 9  , 84 0 ( U t a h  1 9 6 2  ) .  S i m i l a r ­

l y  : M a t t e r  c f  H u t c h i n s o n ' s  E s t a t e ,  577 ? . 2 c  2 0 7 4 ,  2075

( A l a s k a  1977)  ( a l l  s e c t i o n s  are  t c  be  c o n s t r u e d  t o o e t h e r  so

..iC. U C. 12  h a ve  m e a n i n g  anc r.c s e c t i c r .  c o n f l i c t s

e t h e r ) ;  C i t v  c f  A r . ch cr a ce  v .  S c -  - - 2 c  1 2 6 9 ,  1 2 7 4

( A l a s k a  2975)  ( e a c h  p a r t  o f  a s t a t u t e  s h o u l d  b e  c o n s t r u e d  

w i t h  e v e r y  o t h e r  p a r t  o r  s e c t i o n  so  a s  t c  p r o d u c e  

ou s  w h o l e T .

a h a r m c n i -

4.  I n  S t a t e  v .  A l e x ,  64 6 ? . 2 c  2 0 2 ,  209 r..4
( A l a s k a  1 9 8 2 ) ,  w*e h e l d  t h a t  t h e  p l a i n e r  t h e  s t a t u t e ' s  
l a n g u a g e ,  t h e  mere  c o n v i n c i n g  c o n t r a r y  l e g i s l a t i v e  h i s  e ery  
r .us t  b e .  See  c 1 s c  C i t y  o f  Kcmer v .  G a n c l ,  650  ? .  2c 400
r.. 4 ( A l as k a  2 9 82 ) ;  s e e  car . . Nor th  S l o p e  B c r c u c h  v .  S c h i c

( f c c t r . c t e  c o n t i n u e d )

_  c_



I n  s h o r t ,  we  h o l e  t h a t  i n n o c e n t  m i s r e p r e s e n t a t i o n s

a r e  n o t , w i t h i n  t h e  a m b i t  o f  t h e  t e r m  " m i s r e p r e s e n t a t i o n "  a s

t h a t  t e r m  i s  e m p l o y e d  i n  AS 0 8 . 8 8 . 4 5 0 ( a ) .  I n  r e a c h i n g  t h i s

c o n c l u s i o n  w e  h a v e  c a r e f u l l y  c o n s i d e r e d  e a c h  c f  t h e  s t a t e ' s

a r g u m e n t s  p e r t a i n i n g  t o  l e g i s l a t i v e  h’i  s t o r y , p o l i c y

c o n s i d e r a t i o n s ,  a n d  t e x t u a l  a n a l y s i s  a n c  h a v e  f o u n d  n o n e  o f
5

t h e m  p e r s u a s i v e .  T h u s  w e  a f f i r m  t h e  s u p e r i o r  c o u r t ' s  

c o n s t r u c t i o n  o f  AS 0 8 . 8 8 . 4 6 0 ( a )  a n d  ( b ) .

AFPIF.V-ZD.

( f o o t n o t e  c o n t i n u e d )

P e t r o l e u m  C o r p . ,  5 8 5  ? . 2 c  5 3 4 ,  5 4 0  ( A l a s k a  2 £ 7 8 )  ( w h e r e  w e

f i r s t  a d o p t e d  t h i s  s l i c i n g  s c a l e  a p p r o a c h ) .

5. W e  t h i n k  i t  a p p r o p r i a t e  t o  f u r t h e r  n o t e  t h a t  

w h e n  t h e  S u r e t y  T u n c  w a s  f i r s t  e s t a b l i s h e d  i n  2 9 7 4  a n d  

a m e n d e d  ir. 1 9 8 0 ,  A l a s k a  d i d  n o t  r e c o g n i z e  a c a u s e  o f  a c t i o n  

f c r  i n n o c e n t  m i s r e p r e s e n t a t i o n . I n  B e v i n s  v. E a l l a r c ,  £ 5 5  

.?.2 c  7 5_7 ( A l a s k a  1 9 8 2 ) ,  t h i s  c o u r t  f i r s t  r e c o g n i z e d  a c a u s e  

c f  a c t i o n  a g a i n s t  a r e a l  e s t a t e  b r o k e r  f c r  i n n o c e n t  

m i s r e p r e s e n t a t i o n .

6. T h e  a m i c u s  h a s  a t t e m p t e d  t c  r a i s e  t h e  

r u e s t i c r .  c f  w h e t h e r  o n  t h i s  r e c c r d  a n y  i n n o c e n t  

m i s r e p r e s e n t a t i o n  w a s  m a d e .  I n  t h e  p r o c e d u r a l  c o n t e x t  c f  

t h i s  c a s e  t h i s  i s s u e  i s  n e t  p r o p e r l y  b e  f e r e  us a n d  t h u s  w i l l  

r e t  b e  a d d r e s s e d - .

2 0 -
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LETTERS OF SUPPORT RECEIVED BY THE COMMITTEE:

Bill Allen, Broker
Real Estate Counselor
Bill Allen & Sons Real Estate
Fairbanks

Sherrelyn Argend, Broker 
E.X.C.E.L. Properties & Investments 
Fairbanks

Elaine M. Bales, Assoc. Broker 
Vista Real Estate 
Anchorage

Gene Bates, Assoc. Broker 
2001 Realty 
Anchorage

Edna DeVries, Broker 
& 6 Agents 

DeVries & Associates 
Palmer

R. Eric Dvrud 
Associated Brokers 
Anchorage

Peter M. Enticknap 
Haines Financial Services 
Haines

G. Hayden Green, Ph.D. 
School of Business 
University of Alaska 
Anchorage

Helen Henderson 
& 10 Associates 

Heritage Real Estate 
Anchorage

Peter Jarratt 
Heritage Real Estate 
Anchorage

Don Karabelnikoff, CRE 
Karabelnikoff & Associates 
Anchorage

Dean Parker 
2001 Reaity 
Anchorage

Bruce Schirmers 
Bruce & Co. 
Anchorage

Deborah Sedwick, V.P. 
Jack White Co. 
Anchorage

Janice J. Souve, Assoc. Broker 
Heritage Real Estate 
Anchorage

Leif M. Stenford, Broker 
& 4 Associates 

Tongass Realty, Inc. 
Ketchikan

Pat Varnell, Broker 
Suburban Realty 
Anchorage

Kirk Wickersham, 
Attorney at Law 
Anchorage

Glen M. Wilcox, Broker 
North Star Realty 
Fairbanks
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Sherrelyn Argend 
4734  Glasgow 
Fairbanks, Alaska 99709 
907-479-7299 Fax 907-479-7322

Mr. John Davies
Alaska State Legislature
Senate Labor and Commerce Committee
716 W. 4th, Suite 400
Anchorage, Alaska 99501-2133
Fax 907-258-4524

Re: SB 206: INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS

I am in full support of the legislation introduced by Senator Tim Kelly. The Alaska Supreme Court 
ruling Bevins V. Ballard is unfair and unwarranted. If is my understanding only three states iu 
the US continue to blame an innocent party for the wrongful acts of  another.

The State of Alaska surety fund ir costly to all licensed Brokers and Agents. As the law is now, 
what good is it doing? Errors and Omissions is prohibited in costs to Real Estate firms due to 
" innocent misrepresentat ion" as it is today.

Please support Senator Tim Kelly and do everything you can to correct and overturn this Supreme 
Court decision, this widely abused error, and put our State Statutes in line with reality. 1 have 
been a licensed agent/broker for  twelve years and the terrors of this uujust mlling need immediate 
correction.

Sherieiyn Argend/Broker 
Athens Inc.aba
E.X.C.E.L Properties and Investments

ec Senator Bert Sharp Fa,. 456-4221 
cc Mr. A1 Vezey
cc Senator Mike Miller Fax 488-4271
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Thanks f o r  your  l e t t e r  o f  J u l y  9,  1993 r e g a r d i n g  SB206 
I agree  w i t h  you t o t a l l y  about  t h e  r e a l  e s t a t e  
p r o f e s s i o n a l ' s  l i m i t  o f  l i a b i l i t y  on r e a l  e s t a t e  
t r a n s a c t i o n s .

I'm no t  su re  about  t h e  o t h e r  r e a l  e s t a t e  o f f i c e s  i n  t h e  
s t a t a  but  my f e e  s t r u c t u r e  and commiss ion base  does  n o t  
i n c l u d e  i n s u r i n g  t h e  s e l l e r s  r e p r e s e n t a t i o n s .

Tim, e n c l o s e d  i s  a d r a f t  R e s o l u t i o n  I wro te  f o r  t h e  
Greater  Fairbanks  Board o f  REALTORS f o r  your  r e v i e w .  Our 
board has  no t  t aken a c t i o n  on t h e  r e s o l u t i o n  but  I e x p e c t  
them t o  do so  s h o r t l y .

Thanks f o r  your  h e l p  i n  i n t r o d u c i n g  t h i s  im po r ta nt  
l e g i s l a t i o n .

A l l e n

CC: Susan McDonald

Each Office Independently Owned And Operated



VISTA REAL ESTATE 
BETTER HOMES AND GARDENS'

August 5 s 19 9 3

T h e  H o n o r a b l e  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  
716  W .  4 t h  A v .
A n c h o r a g e ,  A K  9 9 5 0 1

R e :  S B  2 0 6

D e a r  S e n a t o r  K e l l y ,

I  a m  i n  s u p p o r t  o f  S B  2 0 6  w h i c h  i s  a  m o r e  r e a l i s t i c  
a p p r o a c h  t o  p r o p e r t y  d i s c l o s u r e ;  r e s t i n g  t h e  b u r d e n  
o n  t h e  s e l l e r s  w h o  h a v e  a c t u a l l y  r e s i d e d  i n  t h e  
p r o p e r t y  a n d  w o u l d  b e  a w a r e  o f  a n y  p r o b l e m s  t h a t  m a y  
e x i s t .

T h e  r e a l  e s t a t e  a g e n t  i s  m e r e l y  a  l i a i s o n  b e t w e e n  
t h e  b u y e r  a n d  t h e  s e l l e r  p a s s i n g  i n f o r m a t i o n  r e c e i v e d  
f r o m  t h e i r  c l i e n t s .

R e a l  e s t a t e  a g e n t s  c a n n o t  b e  e x p e c t e d  t o  b e  r e s p o n s i b l e  
f o r  u n t r u t h f u l  o r  u n f a c t u a l  i n f o r m a t i o n  g i v e n  t o  t h e m  
b y  t h e i r  c l i e n t s ,  n o  m o r e  t h a n  a n  a t t o r n e y  c a n  b e  
r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  t h e i r  c l i e n t s .  T h e  
r e a l  e s t a t e  i n d u s t r y  s h o u l d  n o t  b e  e x p e c t e d  t o  b e  
t h e  e n g i n e e r ,  e x c a v a t o r ,  r o o f e r ,  p l u m b i n g  a n d  h e a t i n g  
s p e c i a l i s t  i n  a  t r a n s a c t i o n .  O u r  f u n c t i o n  i s  m a r k e t i n g  
t h e  p r o p e r t y  a n d  p r o c u r i n g  a  q u a l i f i e d  b u y e r .

I t  w i l l  n o t  b e  p o s s i b l e  f o r  m e  t o  a t t e n d  t h e  h e a r i n g .  
P l e a s e  s u b m i t  i t  i n t o  t h e  r e c o r d  o n  m y  b e h a l f .

E l a i n e  M .  B a l e s ,  A s s o c i a t e  B r o k e r  
A c c r e d i t e d  R e s i d e n t i a l  M a n a g e r

1000 C Street, #101 • Anchorage, AK  00503 
Telephone: (007) 5f>2-fvl64



July 27, 1 9 9 3

Dear f)\u  .

I am writing to request your strong support for Senate B ill 206 which 
would remove liability of real estate brokers and agents for innocent 
misrepresentations in real property transactions. I believe the ruling of the 
Alaska Supreme Court in 1982 regarding Bevins vs. Ballard puts an 
unjustified liability on real estate professionals. Senate Bill 206 will change 
that—finally.

Sincerely,



Mailing Address:  P.O. Box 1027, Palmer.  A K  99645

101 W. Arctic. Pa lm er  Cottonwood C reek  Mall . Wasilla
1 -907-745-3362 1 -907-373-3362
F A X  1-907-746-4157 FAX 1-907-373-0678

J u l y  21,  1993

Senator  Tim K e l l y  
Alaska  S t a t e  L e g i s l a t u r e  
3111 C S t r e e t ,  S u i t e  550 
Anchorage,  Ak. 99503

Dear Senator  Kel ly  -

We t h e  unders igned  o f  DeVries & A s s o c i a t e s  a p p r e c i a t e  your  
e f f o r t s  by i n t r o d u c i n g  SB 206.  We would urge pas sag e  du r i n g  t h e  
upcoming l e g i s l a t i v e  s e s s i o n .

We w i l l  be unable  t o  a t t e n d  t h e  t e l e c o n f e r e n c e  bu t  p l e a s e  
r e c o r d  our suppor t .

Thank you.

Yours t r u l y ,

Edna DeVries ,  Broker

RE: SB 206
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R. E r i c  Dyrud 
7450 A u g u s t i n e  D r i v e  
A n c h o r a g e ,  Ak 99504 
3 3 7 - 2 1 7 7

A u g u s t  4 ,  1993

S e n a t o r  Tiro K e l l y
716 W. 4 t h  Ave,  S u i t e  400
A n c h o r a g e ,  Ak 9 9 5 0 1 - 2 1 3 3

Dear  S e n a t o r  K e l l y :

I w o u l d  l i k e  t o  t h a n k  you f o r  y o u r  s p o n s o r s h i p  o f  SB 206 and  I am h o p e f u l  
t h a t  i t  w i l l  p a s s .  As a  r e a l  e s t a t e  a g e n t ,  s e v e r a l  a t t o r n e y s  h a v e  a d v i s e d  
me a n d  v a r i o u s  c o m m i t t e e s  I h a ve  c h a i r e d  o r  s e r v e d  on t h a t  t h e  c o u r t s  a r e  
h o l d i n g  r e a l  e s t a t e  p e o p l e  t o  a  s t a n d a r d  h i g h e r  t h a n  a n y  o t h e r  
p r o f e s s i o n a l  i n c l u d i n g  a t t o r n e y s  an d  d o c t o r s .  I n n o c e n t  m i s r e p r e s e n t a t i o n s  
o r  t h e  a g e n t  knew o r  " s h o u l d  h ave  known" l i a b i l i t y  h a v e  p l a c e d  a n  u n f a i r  
b u r d e n  on t h e  i n d u s t r y .  I a p p r e c i a t e  a l l  y o u r  e f f o r t s  on t h i s  m a t t e r !

T h e r e  i s  one i t e m  t h a t  I would a l s o  l i k e  t o  b r i n g  t o  y o u r  a t t e n t i o n  and 
a s k  f o r  y o u r  a s s i s t a n c e .  Al mos t  a l l  A l a s k a n s  a r e  e x p o s e d  t o  t h e  D e p a r t m e n t  
o f  M o to r  V e h i c l e  R e g i s t r a t i o n .  Ye t  t h e  s t a f f i n g  h e r e  i n  A n c h o r a g e  i s  
t e r r i b l e .  I r e c e n t l y  p a i d  o f f  t h e  l o a n  on my v e h i c l e  an d  was r e q u i r e d  t o  
go t o  t h e  l o c a l  o f f i c e s  t o  have  t h e  l i e n  h o l d e r  r emoved  and a  new t i t l e  
i s s u e d .  I s t a r t e d  t h e  p r o c e s s  on J u n e  2 0 t h .  About  e v e r y  t h r e e  d a y s  
t h e r e a f t e r  I wou ld  w a l k  i n  t o  t h e  o f f i c e s  on  Dowl ing  a n d  s e e  l i n e s  
s t r e t c h e d  a l l  t h r u  t h e  mazes .  I t r i e d  e a r l y  i n  t h e  m o r n i n g  and  d i f f e r e n t  
t i m e s  t h r o u g h o u t  t h e  d a y - i t  was a l l  t h e  s ame ,  a b o u t  a two h o u r  w a i t .  I 
e v e n  t r i e d  t h e  downtown o f f i c e  b u t  t h e  t i m e s  w er e  t h e  s ame .  On A u g u s t  4 t h ,  
I  a s k e d  one o f  t h e  e m p l o y e e s  wht n  t h e  b e s t  t i m e  was f o r  a v o i d i n g  t h e  
a p p r o x i m a t e l y  two h o u r  w a i t .  She a d v i s e d  me t h a t  t h e r e  r e a l l y  was no b e s t  
t i m e  and t h e  l i n e  w a s n ’ t  r e a l l y  t o o  bad  now (The l i n e  had  a b o u t  50 p e o p l e  
i n  i t ) .  I wen t  t o  t h e  downtown o f f i c e  and  b i t  t h e  b u l l e t  e v e n  t h o u g h  I 
and  32 o t h e r  p e o p l e  had  b e t t e r  t h i n g s  t o  d o .  I had  o n l y  p u t  i n  one  h o u r  
and  45 m i n u t e s  o f  money i n  t h e  p a r k i n g  m e t e r  and  i t  was  e x p i r i n g .  NO WAY 
WAS I GOING TO FORFEIT MY PLACE IN LINE TO AVOID A TICKET! I t  i s  
u n b e l i e v a b l e  t h a t  t h e  S t a t e  o f  A l a s k a  a s k s  t h e  a v e r a g e  c i t i z e n  t o  s p e n d  
a l m o s t  two h o u r s  i n  l i n e  on a c o n s t a n t  b a s i s !  T h o u s a n d s  o f  m a n - h o u r s  a r e  
b e i n g  l o s t  s t a n d i n g  i n  l i n e .  The s t a f f  was c o u r t e o u s  and  p r o f e s s i o n a l  
o n ce  you g o t  t o  them b u t  t h e y  w e r e  c l e a r l y  o v e r  p o w e r e d .  C a n ’ t  we do 
b e t t e r  f o r  o u r  c i t i z e n s ?  I know t h a t  I  a nd  e v e r y  p e r s o n  who h a s  had  t o  
s t a n d  i n  i i n e  would  a p p r e c i a t e  h e l p  on t h i s  one !  Can you h e l p ?

S i n c e r e l y ,



July 22,1993

H a in e s  F in a n c ia l Ser v ic es

Investments 
F inancia l Planning 
Real Estate Brukeragi

'L T he  Honorab le  T i m  Kelly, Cha irAppraisals
Accounting
Bookkeeping
Consulting

Senate Labor and Commerce  Committee 
Alaska State Legislature 
State Capitol,  Suite 101 
Juneau,  A K  99801-1182

RE: SB 206: Real Estate Broker Liability

Dear  Senator Kelly:

T h an k  you for  introducing this important  legislation. I fully support your  
effort to limit needless litigation.

A good friend sold land he had purchased in a borough land sale. The  buyer 
sued since there was a cloud over legal access to  the property. M y friend was 
found guilty of  "innocent misrepresentation" since he passed along the same 
information provided him in the borough land sale. My friend was devastated 
by this decision and nearly forced into bankruptcy.

It is fundamental ly w rong  that an agent can be held liable for  misinformation 
provided by his cl ient particularly when the agent has no way to verify the 
information.  I fully support  the real proper ty  disclosure law, however, 
correct ing "innocent  misrepresentation" is essential in creating a fair and 
reasonable standard for  brokers.  Thank you for your  efforts.

Sincerely,

H a in e s  L a n d

Peter M. Enticknap 
Broker

cc: Jer ry  Mackie 
Fred Zharoff

8*10 Muncaster Road • P .O . Box 1086 • Haines, Alaslca 99827 
Phone/Fax (907) 766-2240



U n i v e r s i t y  o f  A l a s k a  A n c h o r a g e

11 Providence Drive 
Anchnnvuc, Alaskn 99508-8244

v OFFICE OF THE DEAN 
SCHOOL OF BUSINESS 

(907) 786-4100 
FAX (907' 786-4119

Se nat or  Tim K e l l y  
Alaska S t a t e  L e g i s l a t u r e  
3111 C S t ,  S u i t e  550 
Anchorage,  Alaska 99503

Dear Se nat or  K e l l y :

I have j u s t  f i n i s h e d  r e v i e w in g  SB 206.  T h i s  i s  e x c e l l e n t  
l e g i s l a t i o n  and l ong  overdue .  The o n l y  improvement t h a t  I cou ld  
recommend would be a s t a t e m en t  t o  the  e f f e c t  " u n l e s s  the  agent  
shou ld  have  known t h a t  t h e  in fo r m at io n  was m i s r e p r e s e n t e d . "
I am concerned t h a t  w i thou t  t h i s  a d d i t i o n a l  s t a t e m e n t  r e a l  e s t a t e  
a g e n t s  w i l l  f a i l  t o  check t h e  accuracy  o f  q u e s t i o n a b l e  owner 
r e p r e s e n t a t i o n s .

You are  t o  be commended f o r  s p o ns o r i ng  t h i s  l e g i s l a t i o n .

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCATION



Real EstateCorporation

August 6, 1993

Senator Tim Kelly, Chair
Senate Labor and Commerce Committee
Alaska State Legislature
716 W. 4th, Suite 200
Anchorage, AK. 99501

Dear Senator Kelly:

I am in total support of SB 206. The Bevins v. Ballard case set a 
precedent unlike any other outside the State of Alaska, In this situation, it 
is to rio ones advantage to be the only State who finds licensees 
responsible for innocent misrepresentation. The licensee is faced with 
unjust and extensive liability while the representations were made by 
someone else, or not made at all.

I urge your committee to pass this legislation through the Senate and on 
to the Governor for his signature into law.

Thank you for your consideration,

3230 C Sheet. Suite I02
Ancriorccc, Alaska 99503
371 562 1222 FAX 273 2473

18550 Eagle River Road
Eagle River. Alaska 99577

(907) 694-4994 FAX G94-364I

3557J Spur Highway
Soidotm, Alaska 99669

(907) 262 5862 FAX 2G2-1004

502 Lake sired
Kenai, Alaska 99611

(907) 283-4408 FAX 283-4225

701 East Park* Hwy. Suite 10J
Wisilfi, Alaska 99654

(907) 376-2448 FAX 373-7296



H E R IT A G E
Real EstateC orp oratio n

August 6, 1993

Senator Tim Kelly, Chair
Senate Labor and Commerce Committee
Alaska State Legislature
716 W. 4th, Suite 200
Anchorage, AK. 99501

Dear Senator Kelly:

I am in total support of SB 206. The Bevins v. Ballard case set a 
precedent unlike any other outside the State of Alaska. In this situation, i 
is to no ones advantage to be the only State who finds licensees 
responsible for innocent misrepresentation. The licensee is faced with 
unjust and extensive liability while the representations were made by 
someone else, or not made at all.

I urge your committee to pass this legislation through the Senate and on 
to the Governor for his signature into law.

Thank you for your consideration,

3230 C Street, Suite 102
Anchorage, Alaska 99503
0̂71 552 1222 FAX 273 2473

18550 Eagle River Road
Eagle River, Alaska 99577

19071 694 4994 FAX 694 3541

35571 Spur Highway
Soldolna. Alaska 99669

1907) 262-5862 FAX 262-1004

502 Lake Street
Ktnai. Alaska 99611

1907) 283-4408 FAX 283-4225

701 East Parks Hwy. Suite l1
iVasilla, Alaska 99654

(9071 376 2448 FAX 373-72


