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[in., How do | choose a marriage and

Al iumily therapist?

You should telephone and interview potential marriage and family
therapists to find out if they satisfy your needs. Some questions to
ask include:

\"Are they a Clinical Member of the American Association for
Marriage and Family Therapy (AAMFT)V Therapists who meet
the requirements for Clinical Membership in AAMFT meet the
educational, supervision, and training standards of the Asso-
ciation. AAMFT's Clinical Membership requirements arc
similar to the training and experience requirements for profes-
sional regulation in states which regulate marriage and family
therapists.

What is their educational and training background? In most
eases, the professional will answer this question in terms of
their graduate education. The therapist may have a doctorate
or a master's degree in marriage and family therapy or in an
allied discipline such as psychology, medicine/psychiatry,
clinical social work, psychiatric nursing, or the ministry, it die
professional's degree is not in marriagcand family therapy, you
could ask about additional post-graduate training they have
completed in marriage and family therapy.

Do they have experience treating your kind of prowWeni; for
example, marital stress, intimacy, sexual problems, depres-
sion, child's behavior, alcohol or drug abuse?

How much do they charge? Are fees negotiable?
Are the therapist's services covered by health insurance?

. Where are marriage and family therapy sessions he'd and
what are the office hours? Therapists often have several
offices. Inaddition to regular business hours, some therapists
have evening or weekend office hours.

How long do  dons In.;? Lengths of sessions often vary.
Frequently, they arc 45 or 50 minutes in length, but they can
sometimes be shorter or longer.

X How often arc sessions scheduled? One session per week is
common, while in some cases sessions are scheduled more or
less frequently.

What is the average length of marriage and family therapy?
Length of marriage and family therapy depends upon various
factors, including seriousness of the problem. Generally,
marriage and family therapy tends to be short term. Marriage
and family therapy tends to be briefer or shorter in length than
many other types of therapy.

A Ifyouorany family members are not proficient in English, ask
the therapist if they are fluent in your native language.

W'tat is die appointment cancellation policy? Some thera-
pists charge regular fees for missed appointments that are not
cancelled early enough for them to reschedule other clients.

A Will the therapist be available by phone in times of crises?
Many therapists arc available for emergency phone calls or
appointments. Some therapists arrange for oti.ar professionals
to be available during times when they cannot be reached (for
example, illness, vacations, or holidays).

if $ What is AAMI'T?

The American Association for Marriage and Family Therapy
(AAMFT) is the professional organization representing more than
10,000 marriage and family therapists in the United States, Canada,
and abroad. Since 1942, AAMFT has been involved with the
problems, needs and changing patterns of marriage and family
relationships. The Association leads the way to increasing under-
standing, research, and education in the field of marriage and
family therapy, and to ensuring that public needs are met by
trained practitioners. AAMFT believes that therapists with specific
education and training in marriage and family therapy provide the
most effective mental health care to individuals, couples, and
families.
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Marriage and Family Therapists are...

...mental health professionals who apply family systems theories and intervention techniques in clinical practice.
Marriage and family therapists diagnose and treat mental and emotional disorders and other health and behavioral
problems as well as address a wide array of relationship issues within the context of the family system. Individuals,
couples, and families benefit from the unique perspective and skills of marriage and family therapists whether the
presenting concern is a specific problem or disorder, forexample, substance abuse, eating disorders, stress and anxiety,
depression, or other mental or emotional problems, or, if the concern is related to the marital or couple relationship,

"K

children, blended or step-families.

Recognizing a problem isthe firststep in finding a solution. All individuals, couples and families experience some difficult
times, but it is not easy to know when problems require the assistance of a mental health professional such as a marriage

and family therapist.

Issues that may be considered in marriage and family therapy

Marriage and family therapists consider many factors which have an impact on the problems being discussed in therapy.
For example, they may explore the developmental stage ofa family in assessing the context in which a problem appears.
They may look at interactional patternsto discover how the problem has evolved or how it's being maintained in a family.
Additionally, they may explore other life events, or crises, which may have great impact on issues you bring to therapy.
Marriage and family therapists often focus on the present and the problem brought to therapy instead of dwelling on past
experiences or events, except as a way to help understand the present.

Marriage and family therapists will work with individuals, couples, and families who are experiencing mental and
emotional disorders, along with other health and behavioral problems.

V »Xs

& How do 1know | need help?
Signs of distress are not always obvious. Some distress
signals lo look for arc:

Persistent feelings of dissatisfaction.

Problems with a child's behavior, school adjustment, or
performance

Sexual problems or concerns.
Unexplainable fatigue or difficulty sleeping.

Difficulties in talking with yourfiancec, spouse, children,
parents, other family members, friends, or co-workers.

Feelings of loneliness, moodiness, depression, sadness,
failure, stress, or anxiety.

The need for tranquilizers, energizers, or sleeping aids.

Family stress due to chronic illnesses OR illness in which
stress plays a major role.

Problems with alcohol or drugs.

Frequent financial difficulties.

Difficulty in setting or reaching goals.

Drastic weight fluctuations or irregular eating patterns.

Work difficulties, frequent job changes, problems with
co-workers.

Difficulties with anger, hostility, or violence.

Do rJjiWLXo ho tntiffictl to of> to a
liurricige iu< [alAlly riipisu

No. Individuals also often seek marriage and family therapy
for help with behavioral problems, relationship issues, or
mental and emotional disorders. Individuals may also enter
marriage and family therapy to work on issues which may be
preventing them from being in a relationship or to work on
issues from a marriage or a relationship that has ended.

Couples need not be married to seek or benefit from mar-
riage and family therapy.

Anyone who wants to improve their relationships can ben-
efit.  Premarital therapy is increasingly popular, as is
postmarital therapy (of divorced couples who share chil-
dren, extended family, friends, or properly). Persons who
are involved in other relationships, whether friendships,
alternatives to marriage, a parent and child, siblings, or work
relationships also seek therapy tosolveproblemsorstrcngthcn
the relationship.

V Al

xV-.svthnc if weVce not Sick or "> v/.v.'
" "3 hit* have urcfiTiavy problems like.1
"crsT.qdy i*iso — mr®bt<c v \'ti i<’ )<)-
ilij'tk ttfC Civiic't! 10 ftCCU

ntfi Ipy?

The idea 'hat only those with a mental illness can benefit
from marriage and family therapy isa myth. Changes, stress,
and problems can be expected in any relationship and
therapy can help to prevent small problems from becoming
serious. Marriage and family therapists are trained to
ameliorate problems, strengthen relationships, and prevent
problems from getting out of hand.

WiiJU IV my irti
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Not all family members must always take part in marriage
and family therapy. Uninterested family members often get
involved in the therapy later ifthere isat least one motivated
person in the family. Not all marriage and family therapists
require all family members to be present for all sessions.

IV ilmv do marriage rtuci livuiiy ilicra.
V-'plsts work?

Generally, marriage and family therapists focus on the
present. They work to understand the problem as it exists
now, and focus on solutions or actions which might help to
resolve the problem. They may typically ask questions about
T mily roles, patterns, rules, goals, and stages of develop-
ment. Marriage and family therapists generally view the
problems or the issues brought to therapy in the context of
the family.

VMiui qualification.-* should 1look for
in 2 marriage arid family mernpist?

The American Association for Marriage and Family Therapy
(AAMFT) has developed standards for the education and
training of marriage and family therapists. The U.S. federal
government, and many states, have utilized AAMFT's stan-
dards when drafting laws regarding marriage and family
therapists. AAMFT Clinical Members have a minimum ofa
Masters degree including specific graduate training in mar-
riage and family therapy, and also have completed at least
two years of supervised clinical practice with couples and
families. In addition. Clinical Members of AAMFT must
meet applicable state licensure requirements.

AAMFT Clinical Members are trained in diagnosis, assess
ment, and treatment and are trained to use a variety of
therapeutic techniques and processes. AAMFT Clinical
Members observe a strict code of ethics and welcome
inquiries about their training, experience, theoretical orien-
tation, and fees.

Iv llow doi Huil?marriage anti family
¢ ' therapist?

First get the names of several marriage and family therapists.
Often people ask their family physician, clergy, or friends for
recommendations. You can also look in) *local Yellow
Pages directory under "Marriage and Family ,Tcrapists."
Under this heading look for the American Association for
Marriage and Family Therapy listing. The listing may look
like this.

AAMFT — American Association for
Marriage and Family Therapy

The AAMFT isa National Organization Requir-
ing High Academic Professional and Ethical
Standards in lhe Field of Marriage and Family
Therapy

(List of Local Clinical Members)

You can always contact AAMFT directly by calling
1-800-374-AMFT to obtain a list uf Clinical Members
who practice in the zip code area you specify. Or, send
a self-addressed, stamped envelope with the zip code to:

American Association for Marriage and Family Therapy
REFERRALS

1100 Seventeenth Street, NW, The Tenth Floor
Washington, DC 20036-4h01

(202) 452-0109
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REGISTRATION FOR ARCHITECTS, ENGINEERS, AND LAND SURVEYORS,
BOARD OF
AS 08.48.011-.141

There is created the State Board of Registration for Architects. Engineers, and Land Surveyors in the
Department of Commerce and Economic Development.

Purpose: The board is-responsible lor registering applicants, and has the power to revoke, suspend, or
reissue certificates.

Originating Legislation: Chapter 179, SLA 1972

Status: Active. The hoard shall hold at least four meetings each year. Special meetings may be held as
the bylaws of the board provide.

Travel and Per Diem: Standard as authorized under AS 39.20.180.
Compensation: None.

Board Membership: The hoard consists of nine members appointed by the governor and consists of the
following members:

[EN
~—

o U1 MW

two civil engineers;

one land surveyor;

one mining engineer;

two engineers from other branches of the profession of engineering;
two architects; and

one public member.

N
—

Special Facts™ Each member of the board must have been a resident in the State for three consecutive
years immediately preceding appointment and, except for the public member, must be legistered and have a
minimum of five years of professional practice in the member's respective field.

Budget Information for FY 53s* Dollar amounts are in thousands.

EXPENDITURES REVENUES
$454.9 $335.5

Recommendation:No change is recommended.

64 Expenditure and revenue amounts were obtained from die Division of Occupational Licensing cost allocation
spreadsheets. The revenue source is general fund/program receipts.
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STATE PHYSICAL AND OCCUPATIONAL THERAPY BOARD
AS 08.84.010-.200

The State Physical and Occupational Tlwrapy Board is within the Department of Commerce and Economic
Development.

Purpose® The board shall control all matters pertaining to the licensing of physical therapists, physical
therapist assistants, occupational therapists, and occupational therapy assistants; and the practice of physical

and occupational therapy.

Originating Legislation: Chapter 74, sla 1957

Status: Active.

Travel and per Diem: Standard as authorized under AS 39.20.180.

Compensation: None.

Board Membership: The board consists of seven members as follows:
(1) one physician licensed to practice medicine in the State;

(2) three physical therapists licensed in the State ortwo physical therapists and a physical therapy

assistant licensed in the State;
(3) two occupational.therapists licensed in the State or an occupational therapist and occupational

therapy assistant licensed in the State; and
(4) one lay person w>"<no direct financial interest in the health care industry.

Special Facts: Members of tha board shall be United States citizens domiciled in the State,

Budget Information for FY 93P7: Dollar amounts are in thousands.

EXPENDITURES REVENUES
$43.3 $28.4

Recommendation: No change is recommended.

Revenue and expenditure amounts were obtained from the Division of Occupational Licensing's cost
allocation spreadsheet. Funding is general funds/program receipts.
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f NATE COMMITTEE REP(T T
' FIRST COMMITTEE OF REFERRAL

DATE: 4/15/93 FURTHER:
r&s>
ce: 11 DATE TURNED
(in accordance with Unifornf Rule'23) INTO OFFICEDP

L&C Committee considered SB 195

"An Act extending the termination date of the State Physical Therapy and Occupational Therapy
Board; and providing for an effective date."

and recommends:
] same title

] new title

[ ] replace with CS {
[ Jtechnical
t
(

itle change

[ ] attaches amendment(s)
HB only)

[ ] adopts Letter of Intent

[ ] further referral to the

[ ] do pass
[ ] do not pass
[ ] no recommendation

'fc*£individual recommendations
FISCAL NOTE INFORMATION

Department Date Zero Fiscal Department Date Zero Fiscal
N
Dec ok
[ 1 Appropriation No Fiscal Note [ 1 Governor's Bill with Previous Fiscal Notes (enter information above)
Do P I OTHER RECOMMENDATIONS:
A

Chair: Signature and Recommendation



HNATE COMMITTEE REP<IT
FIRST COMMITTEE OF REFERRAL"

DATE: 4/15/93 oL> FURTHER:

DATE TURNED
INTO OFFICE:
L&C Committee considered SB 196
"An Act extending the termination date of the State Board of Registration for Architects, Engineers,

and Land Surveyors; and providing for an effective date."

and recommends:
] same title

. [
[ ] replace W|th CS [ ] new title
[ ]technical
[ ] attaches amendment(s) title change
(HB only)
[ ] adopts Letter of Intent
[ ] further referral to the
[ ] do pass
[ ] do not pass
[ ] no recommendation
Aindividual recommendations
FISCAL NOTE INFORMATION
Department Date Zoro Fiscal Department Date Zero Fi3Col
. <
1
[ 1 Appropriation No Fiscal Note [ 1 Governor’s Bill with Previous Fiscal Notes (enter information above)
DO PAJ TO . OTHER RECOMMENDATIONS:

&

Chair: Signature and Recommendation



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 195
1993 LEGISLATIVE SESSION

Revision Dole: Dept. Affected: Commerce & Economic Development
Title: An Actextending the termination date  bru: Occupational Licensing

of the State Physical Therapy and O.T. Board;... Component: Operations

Sponsor: Senator Leman

Requestor: Senator Leman COMPONENT SERIAL NO. 1844
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

L4ND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING .0 .0 .0 .0 .0 .0
CAPITAL
REVENUE FUND SOURCE: 0 .0 .0 .0 .0 .0
FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 .0 0 0
POSMONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimato of current year (FY 93) Impact: S None
ANALYSIS: (Attach o separate page If necessary)

The bill extends the termination date of the State Physical Therapy and Occupational Therapy Roard
to June 30, 1997. Funding forthe board is included in the FY 94 operating budget: therefore, new funds are not
required. A regu'ation project adjusting fees to cover program costs are under review in the Department of Law.

Average Annual Costs: $445

Average Annual Revenue: 25.1 ,

PApared by: trickier, Administrative Officer Phone: 465-2144
DP ' Occupational Licensing Dale: 4/15/93
Approved by Commissioner: Paul Fuhs Date:

Agency: Commerce & Economic Development A c/

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO.

1993 LEGISLATIVE SESSION
Revision Date:

SB 196

Dopt. Alfectad: Commerce & Economic Development

Tltto: An Actextending the termination date bru: Occupational Licensing
of the State Board of Registration for AELS;... Component: Operations

sponsor: Senator Leman

Roquestor: Senator Leman COMPONENT SERIAL NO. 1844
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 0 .0 0
CAPITAL
REVENUE FUND SOURCE: 0 0 0 0 0 0

FUNDING: (ThoLsonda of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0 .0 0 0 .0 0
POSNtONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of cun»nt year (FY 93) Impact: 5 None

ANALYSIS: (Attach a separate page It necessary)

The bill extends the termination date of the State Board of Registration for Architects, Engineers, and
Land Surveyors toJune 30,1997. Funding for the board isincluded in the FY 94 operating budget; therefore,
new funds are notrequired. A regulation project adjusting fees to cover Program costs are under review in the

Department of Law. Average Annual Costs: S470.9
NT , Average Annual Revenue: $343.4

Prepared by: liennifer*Strickier. Adi'nhTistra(*"officer Phone:  465-2144

Dlvisloi Occupational Licensing T Date: 415/3

Approved by Commissioner: PaulFuhs <r/ Date:

Agency: Commerce & Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution inlormotlon call the Governor's Legislative Oftlca

Page 1 of 1
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Alaska State Legislature

SENATE STATE AFFAIRS

Official Business COMMITTEE Stale Capitol
Juneau, AK. 99801-1182

M EMORANDUWM

TO: Senator Tim Kelly, Chairman
Senate Labor and Commerce Committee

FROM: Senator Loren Leman, Chairman
Senate State Affairs Committee

DATE: April 15, 1993

SUBJECT: Request for Hearing: SB 195 and SB 196

| respectfully request that SB 195, Extending the Board of
Physical/Occupational Therapy, and SB 196, Extending the Board of
Architects, Engineers, and Land Surveyors, be scheduled at the earliest
convenience of the Chairman.

Thank you.



FISCAL NOTE

STATE OF ALASKA BILL NO. B 15
1993 LEGISLATIVE SESSION

Revision Date: Dept. Aitecied: Commerce & Economic Development
Title: An Actextending the termination date  bru: Occupational Licensing

of the State Physical Therapy and O.T. Board;... component: Operations

Sponsor: Senator Leman

Requestor: Senator Leman COMPONENT SERIAL NO. 1844
Expenditures/Revenues: (Thousands ot Dollars)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL
REVENUE FUND SOURCE: 0 0 0 0 0 .0
FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
t00S GF/MHTIA

Other

TOTAL 0 0 0 0 0 0
POSTilONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 8 0 0] 8
TEMPORARY 0] 0] 0] C
Estimate of current year (FY 03) Impact; $ None

ANALYSIS: (Attach a separate page If necessary)

The bill extends the termination date of the State Physical Therapy and Occupational Therapy Board

toJune 30, 1997. Funding for the board is included in the FY 94 operatiu. ludget; therefore, new funds are not
required. A regulation project adjusting fees to cover program costs are under review in the Department of Law.
Average Annual Costs: $44.5

Average Annual Revenue: ” 25.1

PAjpared by Jennifer trickier, Administrative Officer Phono:  465-2144
Division: Occupational Licensing Date: 4/15/93
Approved by Commissioner: Paul Fuhs I L 2 Dato:

Agency: Commerce & Economic Development A C~

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. sb 196
1993 LEGISLATIVE SESSION

Revision Data: Dept. Affecied: Commerce & Economic Development
Title: An Act extending the termination dale bru: Occupational Licensing _
of the State Board of Registration for AELS;... Component: Owperations

Sponsor: Senator Leman _
Requestor: Senator Leman COMPONENT SERIAL NO. 1844

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SE-'hCES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND i STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING .0 .0 .0 0 .0 .0

CAPITAL

REVENUE FUND SOURCE: .0 .0 0 .0 0 0
FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other

TOTAL .0 .0 0 0 .0 .0
posmoNS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current.ear (FY 03) Impact: $ None
ANALYSIS: (Attach a separata page If necessary)
The bill extends the termination date of the State Board of Registration for Architects, Engineers, and
Land Surveyors to June 30,1997, Funding for the board is included in the FY 94 operating budget; therefore,
new funds are not required. A requlation project adjusting fees to cover program costs are under review in the
Department of Law. Average Annual Costs: $470.9

N . Average Annual Revenue: $343.4

Prepared by: Jennifer Strickler, Administrative Officer| p Phono:  465-2144
Dlvisiortr Occupational Licensing Date: 4/15/93
Approved by Commissioner: Paul Fuhs i/ £ A Date: 9 2
Agoncy: Commerce & Economic Development T3

PRE*-ARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Page 1 of 1



STATE PHYSICAL AND OCCUPATIONAL THERAPY BOARD
AS 0S.84.010-.2X

The State Physical and Occupational Therapy Board is within the Department of Commerce and Economic
Development.

Purpose: The board shall control all matters pertaining to the licensing ol physical therapists, physical
therapist assistants, occupational tnerapists, and occupational therapy assistants; and the practice of physical
and occupational therapy.

Originating Legislation: Chapter 74, sla 1957

Status: Active.

Travel and Per Diem: Standard as authorized under AS 39.20.180.
Compensation: None.

Board Membership: The board consists of seven members as follows:

(1) one physician licensed to practice medicine in the State;
(2) three physical therapists licensed in the State ortwo physical therapists and a physical therapy

assistant licenced in the State;
(3) two occupational therapists licensed in the State oran occupational therapis* and occupational

therapy assistant licensed in the State; and
(4) one lay person with no direct financial interest in the health care industry.

Special Facts: Members of the board shall be United States citizens domiciled in the State.

Budget Information for FY 93s7: Dollar amounts are in thousands.

EXPENDITURES REVENUES
$43.3 5284

Recommendation:No change is recommended.

Revenue and expenditure amounts were obtained from die Division of Occupational Licensing's cost
allocation spreadsheet. Funding is general funds/program receipts.

ALASKA STATE LEGISLA" Lee’ | AUV i T
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REGISTRATION FOR ARCHITECTS, ENGINEERS, AND LAND SURVEYORS,
BOARD OF
AS 08.48.011-.141

There is created the State Board of Registration for Architects, Engineers, and Land Surveyors in the
Department of Commerce and Economic Development.

PurpQSO: The board is responsible for registering applicants, and has the power to revoke, suspend, or
reissue certificates.

Originating Legislation: Chapter 179,s5la 1972

Status: Active. The board shall hold at least four meetings each year. Special meetings may be held as
the bylaws of the board provide.

Travel and Per Diem: Standard as authorized under AS 39.20.180.
Compensation: None,

Board Membership: The board consists of nine members appointed by the governor and consists of the
following members:

(1) two civil engineers:

(2) oneland surveyor;

(3) one mining engineer;

(4) two engineers from other branches of the profession of enginuering;
(5) two architects; and

(6) onepublic member.

Special Facts: Each member of the board must have been a resident in the State for three consecutive
years immediately preceding appointment and, except for the public member, must be registered and have a
minimum of five years of professional practice in the member's respective field.

Budget Information for FY 93k4: Dollar amounts are in thousands.

EXPENDITURES REVENUES
$454.9 $335.5

Recommendation: No change is recommended.

64 Expenditure and revenue amounts were obtained from the Division of Occupational Licensing cost allocation
spreadsheets. The revenue source is general fund/program receipts.
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FROM:
DATE:

RE:

Alaska Action Trust
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FAX TRANSMITTAL

Senate Labor & Commerce Committee

Senator Kelly, Chair
Senator Rieger, Vice-Chair
Senator Sharp

Senator Lincoln

Senator Salo

Alaska Action Trxist/Debra Gravo, Executive Director

January 17, 1994

SB 206, Residential Real Property Transfers

EE R S S S S I S kS

What follows 1is Mr. Green’s written testimony re:

heard tomorrow afternoon 1:30 p.m.

Thank you.

“Ir.

SE 206,
in Senate Labor and Commerce.
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C5REF.N LAW OFFICES, F.C.

FAX TRANSMITTAL

TO: Senate Labor & Commerce
eHearings on SB206

from: Harold Green,
Green Law Offices, P.O.

DATS: January J.7, 1994

RE: Written Testimony on
Hearing on SB-206

Dear Committee Members:

I am submitting this written testimony.cn SB206 which,
as | understand it, will remove civil liability for
"innocent” misrepresentation by a licensed real estate
professional in Alaska) and thereby reverse Bevins V.
Ballard, 655 P.2d 757 (Alaska 1982).

whether or not to pass SB206 involves vreal public
policy judgment on the part of this legislature. Let us
assume that SB206 were to become law. How will the public
be notified that they can no _.longer rely upon certain
representations made by a" licensed real estate professional?

Must each real estate transaction contain conspicuous
language such asWARNING: YOU SHOULD NOT RELY UPON
STATEMENTS MADE 3Y YOUR LICENSED REAL ESTATE PROFESSIONALS
IN ALASKA; or should the real -estate professional be
required to start each conversation with a new prospective
client with such a notice. How will the public be notified
that they can no longer rely upon statements made by a
licensed real estate"professional? How will the public know

which statements from a licensed real estate professional
c:m be relied upon, and which statements from a licensed

real estate professional cannot be relied upon?

Wouldn™t it be cruel to pass SB206 without concurrently
passing express notice requirements that clearly tall the
public they should no Jlonger rely upon statements of
licensed real estate professionals in Alaska.

Perhaps SB206 will erode publio confidence 1in our
licensed real estate professionals. Does SB2uo truly
benefit the real estate profession? Does SB206 benefit the
citizens of Alaska?

By:
H&rold Green, Esq-

Green Law Offices, P.C., Attorneys & Counselors at Law
1709 Spenatd Road = Anchotagc, Alaska 99503 * Telephone (907) 561-4777
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Al

Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair
Senator Bert Sharp

Senator Judy Salo

Senator Georgianna Lincoln

SENATE LABOR AND COMMERCE
COMMITTEE

M E M O R A N D U M

aska State Legislature

STATE CAPITOL. SUITE 101
JUNEAU, ALASKA 99801-1182
PHONE- (907) 465-3822

FAX: (907) 465-3756

716 W. 4TH, SUITE 400
ANCHORAGE. AK 99501-2133
PHONE (907)258-8180

FAX- (907) 258-4524

T O : Senator Robin Taylor, Chair

Senate Judiciary Comm ittee
FROM : Senator Tim Kelly, Chair

Senate Labor & Commerce Committee
DATE: February 9, 1994
R E SB 206 - Innocent Misrepresentation by Real Estate Professionals
I am respectfully requesting that you schedule CS SB 206 (L&C) for a
hearing before the Senate Judiciary Com mittee at the Committee's earliest
convenience.
For your easy reference, I've attached my sponsor statement, a bill
analysis prepared by the REALTORS Association, a copy of the Alaska
Supreme Court's decision in Bevins v. Ballard, and a case summary. In
addition, I've attached 19 letters supporting SB 206 and resolutions from

the Anchorage, Fairbanks, Kachemak, Kenai Peninsula,

and Valley Boards of REALTORS.

Your timely consideration is appreciated. Thank you.

Kodiak,

Southeast,



CSRIEEN LAW OFFICES. P.C.
FAX TRANSMITTAL

TO: Senate Labor 4 Commerce

*Hearings on SB206

FROM: Harold Green,
Green Law O ffices n ¢
DATE: January J.7, .19914
R E: W ritten Testimony on

Hearing on SB-206

Dear Committee Members:

| am submitting this w ritten testim ony.on SB206 which,

as | understand it, w ill remove c iv il lia b ility for
"innocent" misrepresentation by a licensed re al estate
professional in "Alaska; and thereby reverse Bevins v,
Sallard, 655 P .id 757 (Alaska 1982).

Whether o« not to pass SB206 involves real public

policy judgment on the part o f this le gislature. Let

us

assume that SB206 were TO become law . How w ill the public

be notified that they can no longer rely upon certain

representations made by a

licensed real estate professional?

Must each real estate transaction contain conspicuous
language such as WARNING: YOU SHOULD NOT RELY UPON

statements made by your licensed real estate professionals

IN ALASKA; or should the re al estate professional
required to start each conversation w ith a new prospect
client with such a notice. How w ill tha public be no tifi

that they can no longer rely upon statem ents made by

be
ive
e d

a

licensed real estate'professional? How w ill the public know

w hich statem ents from a licensed real estate professional

can be relied upon, and w hich statements from a licensed

real estate professional cannot be relied upon?

W ouldn't it be cruel to pass SB206 without concurrently

passing express notice requirements th at clearly ta Il
public they should no longer rely upon statements

licensed real estate professionals IN Alaska.

Perhaps SB206 woill erode public confidence in

the

of

our

licensed real estate professionals. Does SB206 tru ly

benefit the real estate profession? Does SB206 benefit

c iti2ens of Alaska?

Harold Green, Esq.

Green Law Offices, P.C., Attorneys & Counselors at Law
1709 Spenard Road ¢ Anchotagc, Alaska 99503 * ToJopkouo (907) 561-4777
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ALASKA ASSOCIATION OF REALTORS, INC.!

741 Sesame Street, Suite 100 « Anchorage, Alaska 99503
Telephone 907-593-7133
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Number of pages including cover sheet; -
if there are problems with this FAX, please call (907) 563
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REALTOR

DATE: July 22, 1993

TO: Board Presidents
Executive O fficers

FROM: Dea Turner, Executive

SUBJECT: SB 206

resolution

of SB 206,

Attached is a drafted by

supporting passage

session. Please present to your

consider adopting same or similar

adopted by your Board should be delivered to A AR

The initial teleconference for public

August 10, at 1:00 p.m.

verify that your LIO w ill be "on-line"

If you have questions, please

Committee Chairman, at 376-3842.

Attachment

the Greater
w hich was
Board of Directors— AAR.

resolution. An

testimony on

Please contact your

call me at 563-7133, or

ALASKA ASSOCIATION OF REALTORS, INC.”’

741 Sooome Stroat, Suite 100 * Anchorage, Alaska 99503
Telephone 907-563-7133

Vice President

"Innocent Misrepresentation™

Fairbanks Board of REALTORS®

introduced during the last legislative

requests each Board to

original, signed resolution

on or before Friday, August 6.

SB 206 is scheduled for Tuesday,

local Legislative Inform ation O ffice to

for die teleconference.

Frank Michel, Legislative

cc: Senator Tim Kelly, Chairman, Senate Labor & Commerce Committee

Rick Hunter, AAR President
Frank Michel,

Greg Erkins, Vice Chairman, AAR

The Voice fo r Res!Estate*™ in Alaska

Chairman, AAR Legislative Com mittee

Legislative Com m ittee

REALTOR* isa legisiaiofl mar* which idontifias a professional in
real e- lala who suBocnoes to a strict CoaocIEthlcs as arramoer
Oithe NATIONAL ASSOCIATION OP REAITOPS



DRAFT DRAFT

A RESOLUTION SUPPORTING SENATE BILL 206, INNOCENT
MISREPRESENTATIONS BY AGENTS IN REAL PROPERTY TRANSACTIONS

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska
State Legislature at the request of the Alaska Association of REALTORS®, and

W HEREAS, this legislation would remove liability for "Innocent Misrepresentions™ by

agents in areal estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate

professionals are made liable for "Innocent Misrepresentations, and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentions” there has been
cause for numerous lawsuits, causing errors and omissions underwriters to either withdraw from

issuing policies in Alaska or causing insurance companies to increase their premium rates *o real

estate professionals, and

WHEREAS, errors and omissions insurance premiums arc so expensive real estate

agents may determine the insurance to be cost prohibitive to carry, and

W HEREAS, the absence of such protection is not in the public's best interest because the

Alaska Surety Fund does notcover innocent misrepresentation claims, and

WHEREAS, die Alaska Association of REALTORS® wholeheartedly supported the
passage of legislation during the Seventeenth Legislature addrcssn g Real Property Transfer

Disclosure (AS .34.70) which further increases a real estate agent's liabii :ty exposure, and

WHEREA" ,tate community's position is that an agent or broker for the
transferor or transfer,. s \ot be liable for "Innocent Misrepresentations”™ in inform ation
provided to the transferee in transfer of an interest in real property if the agent does not have

personal knowledge of tho error, inaccuracy, or omission that is the basis for the

misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Greater Fairbanks Board of
REALTORS® strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this xxxx day of July, 1993.

BY: GREATER FAIRBANKS BOARD OFREALTORS®

Scott Grundy, President Susan L. McDonald, Executive O fficer



Alaska State Legislature

STATE CAPITOL, SUITE 101

Senator Tim Kelly, Chair
: - . JUNEAU. ALASKA 99301-1182
Senator Steve Rieger, Vice Chair PHONE: (907) 465-3322

Senator Bert Sharp . :
Senator Judy Salo FAX: (907) 465-3756

Senator Georgianna Lincoln

716 W. 4TH. SUITE 400
SENATE LABOR AND COMMERCE ANCHORAGE. AK 99501-2133

COMMITTEE PHONE: (907) 258-8180
FAX' (907) 258-4524

Background and Analysis ot Proposed
"Innocent Misrepresentation” Legislation
Senate Bill 206

In 1982, on an appeal to the Supreme Court of Alaska, Bevins v. Ballard, 655 2nd 757,
the court upheld a lower court decision that a (real estate) broker/or agent was
liable for "innocent misrepresentations” made to a buyer. In other words, under
Alaska law a real estate broker/agent may be liable for fraudulent, negligent and
even innocent mispresentation. The broker/agent is liable for damages resulting
from representations concerning property, even though he had no knowledge that
his statement was incorrect. Simply reporting a statement from an owner may result

in liability. Only two other jurisdictions in the U.S. have similar liability statutes.

The Real Estate Surety Fund, a fund created to allow injured parties in a real estate
transaction the ability to file a claim (up to $10,000) and funded by all licensees, does
not cover "innocent misrepresentation”™ claims. Errors and omissions insurance
carriers have become increasingly wary of writing policies in Alaska due to this
liability. The majority have refused (at any price) to issues errors and omissions
insurance for real estate agents/brokers in the state. It is virtually impossible to
obtain coverage. The result is the consumer does not have the needed protection in
real estate transactions for the occurrence of fraudulent and intentional
misrepresentation by an agent/broker who does not have the resources available to

pay a judgement.



NATIONAL ASSOCIATION OF REALTORS®
Leyaj A gain Memorandum

To: Dee Turner

From; Ralph Holmen. NAR Legal Dept.
Subject: Alaska Broker LiabilityLegislation
D ate: November 30, 1#>.»

Fee:

For your mionrtation, sttachea is snort memo | provided to Pauls Scavara of the Alaskan
Legislative statf. in response to her question about states which Ilimit liability- for "innocent
misrepresentation’ by real estate brokers and agents. ' aCsiseo her mat 1was not aware of any state
me statutorily limited such liability, but tnat 1was aware ot case decisions m only two jurisdictions
(other than Alaska/ that cpeajt®i such haoiiin*

Feel Lrec to call me (312329-837?7?"' >?u have any quest.ons or comrnent.s.



NATIONAL ASSOCIATION OF REALTORS*
I"gcd A ffairs Memorandum

To: Paula Scavara

From: Ralph Holmen

Subject: Broker Liability tor Innocent M..uuprose citations
v.e: Nr/-.ember 24,

Paula:

Pursuant to our telephone conversation. the tollowmg cases arc those of /inch 1am awere (in
addition to the Bevins case m AJaskal v-h;ch hold real estate agents haDle tor making innocent
nlkieprosoniar.cr.r.

Sparjpapani v. Wright, 110 421 [I-.. :k4V
Gauerke v. Korga. i!'2 W's. 2d 2°f. >'7 N w, *0* (1VrG)
Reda v. Sir.caban. 145 Wis. 2d 266. 426 N.W. Id IT* (ly-Srt:

] hope this is helpful, but tcel free to eail me (12 529-857~. *fvou d ;<e to d e...ss further.

Happy Thauksipv ig!!

H.tiPfi ’’eeelnn.n

TQNt- P.O'



Alaska State Legislature

Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair

Senator Bert Sharp
Senator Judy Salo

Senator Georgtanna Lincoln

FROM

DATE

SENATE LABOR AND COMMERCE
COMMITTEE

FAX TRANSMITTAL
Carolee/Advertising
Juneau Empire
FAX: 586-9097
Josh Fink, Legislative Aide for
Senator Tim Kelly
Phone: 258-8180
FAX: 258-4524
August 3, 1993

Committee's Public Notice Advertising

STATE CAPITOL. SUITE 101
JUNEAU, ALASKr. 99801-1182
PHONE: (907) 465-3822

FAX: (907) 465-3756

716 W. 4TH. SUITE 400
ANCHORAGE, AK 99501-2133
PHONE: (907) 258-8180

FAX: (907) 258-4524

Here is the 4" by 4" (or 2 column by 4") advertisement for the August 6th
8th, and 9th issues of the Juneau Empire for total price of $131.70.

The seal under ihe layout should be inserted lightly in the white
background under inverted print.

I've put a hardcopy of this in the mail

If you have any questions, please call

('l be out after 1:00, so if you have a proof ready after that, please run it

by Max or Beverley in my office.

Our fax number is above.)



Public Hearing

Senate Labor & Commerce Committee

Senator Tim Kelly, Chair

The Committee, will fake public testimony in a State-
wide Teleconference on SB 206,
relating to "innocent misrepresentation” by

real estate professionals in property transfers

August 10hat 200 pm

For teleconference information, call the
Juneau Legislative Information Office
at 4654648

for further inforr.ration call: 258-8180



A laska S tate L egislature

STATE CAPITOL. SUITE 101
JUNEAU. ALASKA 99801-1182

Senetor Tim Kelly, Chair

Senator Steve Rieger, Vice Chair
Senator Drue Pearce EE)?NE 789()?5436755%822
Senator Judy Salo
Senator Georgianna Lincoln
3111 C STREET, SUITE 550
SENATE LABOR AND COMMERCE ANCHORAGE. ALASKA 99503
COMMITTEE (907) 561-7617
DATE: July 16, 1993
TO: Senator Steve Rieger
Senator Bert Sharp
Senator Judy Salo
Senator Georgianna Lincoln
FROM: Senator Tim Kelly, Chair
Senate Labor & Commerce Committee
RE: Public Hearing for SB 206, "An Act relating to Real Property

Transfers"

The Senate Labor & Commerce Committee will hold a public hearing on
SB 206, "An Act relating to real property transfers,” on August 10th at
1:00 p.m. at the new Anchorage Legislative Information Office in the

second floor conference room. | have written all licensed brokers in the
State soliciting their input, and the meeting will be teleconferenced
statewide.

For your reference, I've attached a copy of the bill and my sponsor
statement. If you have any questions, please contact myself or committee
staff, Josh Fink, at 258-8180.

Thank you.



Alaska State Legislature

. . Slate Capitol
offcial Business SENATOR TIM KELLY Juncas, AK 998011152

SPONSOR STATEMENT & ANALYSIS FOR SB 206
INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS

Senate Bill 206 would remove real estate professional from liability for "innocent
misrepresentation” in real property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that brokers who
make an "innocent misrepresentation” to a purchaser of real property are liable
for the misrepresentation. (This case involved a well that was represented to
the buyers by a real estate agent to be working and able to supply the water
needs of the home. The owner provided this information to the broker. However,
the well proved to be too shallow and the buyer filed suit. The court held that
both the seller and the seller’'s broker, even though the broker’'s misrepresenta-
tion was not intentional, were liable.)

Moreover, this ruling puts brokers in even greater risk with the passage of
HB 398 last year, requiring detailed written disclosures in residential real
property transfers. Written disclosures provided by the seller to the broker,
then forwarded by the broker to potential buyers, could make the broker liable
for any misrepresentations the seller makes.

Furthermore, the Supreme Court ruled in 1984 in State of Alaska. Real Estate
Commission v. Mvrna Johnston and Eva Loken that the Alaska Surety Fund does
not cover innocent misrepresentation claims. (In this case the Court ruled tha*
the "misrepresentation” referenced in statute was "intended to encompass only
intentional wrongdoing, not innocent or negligent wrongdoing.”) Those in the
real estate profession assert that this has made errors and omissions insurance
either extremely expensive or unobtainable in Alaska.

The sponsor concurs with Justice Connor's dissenting opinion:

"When a realtor acts as a mere conduit for passing on information
supplied by the seller, he should be under no duty independently to verify
that information unless he has reason to believe the information to be
false. ... Allowing an innocent misrepresentation action against the broker
in such circumstances is quite close to imposing strict liability. There s
no reason to make the broker the "insurer" of the seller's representations.”

SB 206 would overturn the Court's decision in Bevins v. Ballard, removing a real
estate agent's liability for innocent misrepresentations.



Alaska State Legislature
SENATE

. . SENATOR TIM KELLY
Official Business P.O. Box V

State Capitol
Juneau, Alaska 99811

SPONSOR STATEMENT FOR SB 206:
INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS

Senate Bill 206 would remove real estate professionals from liability for
"innocent misrepresentation” in real property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that brokers
who make an "innocent misrepresentation” to a purchaser of real property
are liable for the misrepresentation. This ruling puts an unjustified
liability on real estate professionals.

SENATOR KELLY AGREES WITH JUSTICE CONNOR’S DISSENTING
OPINION:

"When a realtor icts as a mere conduit for passing on
information supplied by the seller, he should be under no duty
independently to verify that information wunless he has reason
to believe the information to be false. ... Allowing an
innocent misrepresentation action against the broker in such
circumstances is quite close to imposing strict liability.
There is no reason to make the broker the ”insurer” of the
seller's representations.”

Moreover, the Supreme Court ruled in 1984 in State of Alaska. Real Estate
Commission v. Mvma Johnston and Eva Loken that the Alaska Surety Fund
does not cover innocent misrepresentation claims. This has made errors
and omissions insurance for real estate professionals more expensive and
difficult to obtain in Alaska.

The passage of HB 298 last year, requiring detailed written disclosures in
residential real property transfers as of July 1st, has substantially
increased brokers' liability risk. Written disclosures provided by the
seller to the broker, then forwarded by the broker to potential buyers,
could place liability on the broker for any misrepresentation the seller
makes.

SB 206 would overturn the Court's decision in Bevins v. Ballard, removing
a real estate agent's liability for innocent misrepresentations.
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perty Transaction

Public Hearing
Senate Labor& Commerce Comm ittee

Senator T|m KeIIy Chair

rhe Comm|ttee WIII—take pubhc tes’umony in a Statewide
Teleconference on $B 206, rotating to 'iInnocent misrepresentation
by real estate professionals in property transfers

August 10th at t0Q pm
Anchorage Legislative Information Office
716 West 4th Avenue
2nd floor conference room

for further information call 258-8180
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
TATE OF ALAgKA

(907) 465-3807 or 465-2450

FAX (907) 4(>5-2029 130 Seward Strest, Suite 409
Mail Slop 3101 Juneau. Alaska 99801-2105
MEMORANDUM April 23, 1993
SUBJECT: Enclosed Work Drafts (Work Order No. 8-LS1007\A and \E)
TO: Senator Tim Kelly

Attn: Josh Fink

FROM: David R. Dierdorff c,
Revisor of Statutes N

Enclosed, as version "E", is the revised draft that you requested, applicable to all real
property transactions. As you can see, | placed the provision in AS 09.65, which
contains most of the general immunity or limitation on liability provisions of the
statutes. Cross-references can be editorially placed in appropriate locations if this
becomes law. For example, | would place cross-references in AS 34.70 and AS 08.88
so that readers of those laws would be made aware of the immunity provision.

lhave also enclosed a rewrite of version "A", which | put together after reviewing the
original draft. After that review, | determined that former sec. 2 was not needed
(after all, an innocent misrepresentation can not be a negligent violation -- if it were
negligent, it wouldn’t be innocent), and that former secs. 3 and 4 needed minor
surgery to ensure that they would be interpreted properly (AS 34.70.030(b) does not
provide an exception, it provides immunity and is intended, in this context, to cover
al] residential real property transfers; it grants a legal right to agents that could not,
in any event, be waived by the parties to the transfer, only by the agent).

I sent the revised "A" so that when you consider this measure, you will have the latest
versions to compare.

If I may be of further assistance, please advise.

DRD:pl
93-323.pIm

Enclosure



WORK DRAFT WORK DRAFT WORK DRAFT

8-LS1007\A
Bannistcr/Dierdorff
4/23/93

SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - FIRST SESSION

1Y SENATOR KELLY

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to residential real property transfers.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 34.70.030 is amended by adding a new subsection to read:

(b) The agent of a transferor or transferee is not liable for an innocent
misrepresentation in the information provided to the transferee in the transfer of
residential real property if the agent does not have personal knowledge of the error,
inaccuracy, or omission that is the basis for the misrepresentation.

* Sec. 2. AS 34.70.110 is amended to read:

Sec. 34.70.110. WAIVER BY AGREEMENT. This chapter, except for
AS 34.70.030(b), does not apply to the transfer of an interest in residential real
property if the transferor and transferee agree in writing that the transfer will not be
covered under this chapter.

* Sec. 3. AS 34.70.120 is amended to read:
Sec. 34.70.120. EXEMPTION FOR FIRST SALES. This chapter, except for

-1-

New Text Underlined IDELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT WORK DRAFT

AS 34.70.030(b), does not apply to the transfer of an interest in residential real
property if the transfer is the First transfer of the pioperty and if the property has never
been occupied.

* Sec. 4. This Act does not apply to causes of action that accrue before the effective date

of this Act.

-2-

Now Tnx Underlined [DELETED TEXT BRACKETEDI



*FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 206 0-&C)
1994 LEGISLATIVE SESSION

Revision Dato: 1-18-94 Oept. Affected: Senate Labor & Commerce
5,0Q An Act relating to real BRU:

Sponsor: Sen. Kelly

Requestor Senate Labor & Commerce COMPONENT SERIAL NO.

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 8 FY 99 FY0O
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 | 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0
CHANGE IN REVENUES ( ) 0 0 0 0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Roceipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of any current yaar (FY34) coat $ 0

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME u U e 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate pago if necsssary)

Prepared by: Linda Fink, Committee Aide f mi ':/ Phono: 465-4823
Oivision: Senate Labor & Commerce Date: ivViH-9'4
Approved by tarrimisjfondf: Chairman : Senator Tim Kecl-ty, « A (. Data* -8 =
Agency: Senate Labor & Commerce (1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE
Far furtter dstrivtion infanation, &l ttaCovoror™s Lagsketino Cffie
Hy X3 Aao ISR Pap o



t'w to I'fTrri

NOTICE: This opinion is subject Co formal cor;
publication in the Pacific Reporter. Readers
to bring' typographical or other formal errors to
of the Clerk of the Appellate Courts, 303 K St
age, Alaska 99501, in order that corrections
prior to permanent publicatic:;

THE SUPREME COURT' OF THE S3

MAX BEVINS and JOHNSON-BEVINS

INC .,

d/b/a STAR REALTY,

Appellants,

~— N —

V.

DAVID L. BALLARD and LINDA K.

BALLARD, .-
Appellees.
Appeal from the Superior Court of the State
of Alaska; Third Judicial .District, Anchorage,
.Eben’H. Lewis, Judge..
Lo e —],
Appearances: . Fredrick. P. Pettyjohn-, Anchor-'
age, for Appellants. Saul R. Friedman,
Hedland, Fleischer & Friedman, Anchorage, for
Appellees. - .
Before: Rabinowitz, Chief Justice, Connor,
Burke, and Matthews, Justices, and Dimond,
Senior Justice.* - (Compton, Justice, not
participating.)
BURKE, Justice; .
CONNOR, Justice, - with + whom RABINOWITZ,
Justice*, joins, dissenting in part.
* Dimond, Senior Justice, sitting by assignment
made pursuant to article IV, section 11 of the

of Alaska, and Alaska R. Admin. P. 23(a).

Constitution



This is an appeal from a judgment holding a real

m
estate broker liable for certain misrepresentations made ir.

the course of a real estate transaction.

A. Facts .
©

On February 3, 1975, David and Linda Ballard

* *

purchased a lot with an unfinished dwelling from Josephine,

Patricia, and William Ferris. . Prior to their purchase,

certain representations were allegedly made to the Ballards

regarding the adequacy of a well on the property. The

purchaser, David Ballard, who. had previous experience as a

general contractor, attempted to complete the

existing well

on the property. He installed a pump” and piping from the
well to the house. The well, however, failed to provide

. I
sufficient .water., .As a.-result, .the Ballards® were forced to
hau.*., .water, to...their, property!* They subsequently.'-.incurred
expenses of $6,935.00 in deepening the well to an adequate
level.

Believing themselves the wvictims of fraudulent
misrepresentations,, the Ballards sued the sellers, the
broker (Bevins), and an employee of the broker (Lucas).
Their complaint alleged, in part, intentional and negligent



1. o KX

misrepresentation. In addition, it allegec tnat Bevir.s and

1. The complaint made the following factual
allegations:

(a) Bevi-s personally inspected the property;

(b) sellers told Bevir.s that there was a well
drilled on the property;

»

(c) sellers failed to disclose to Bevins the
incomplete nature of the well, with the knowledge and intent
that 5evins would tell potential buyers there was a vellr

(d) sellers represented- to ethe broker’s- employe!
that the well was finished, held 36 feet of standing water,
and was capable of supporting the reasonable water needs of
residents of the house;

(e) sellers made those representations with the
intent thgt Lucas would tell the buyers;

e« *(f) Lucas did so represent to the Ballards;
m

(9) the representations were false;

(h) Lucas made- the representations’ ewith --the
knowledge they were jfalse; - - * - m .

. . * » H > o o o . o x *

(i) sellers made the representations knowing they
were false, for the purpose of -deceiving plaintiffs -and
inducing them to buy;

(1) plaintiffs aid rely and were induced; and,

(k) plaintiffs were unable to discover the defect
until after purchase.

In addition, the following legal allegations were
made:

(1) Bevins owed plaintiffs a duty to investigate
the accuracy of the sellers'representations, and breached
that duty (this count was dismissed at the close of plain-
tiffs' evidence);"' - *

(Cont'd)



Lucas had a duty to check the well's condition’* that L-:.ir

knew there was no functional well, that Bevins was wvir.tr-

iously liable for Lucas's acts, and that the Ferrises were

vicariously liable for the actions of their agents, Bevins
«

and Lucas. The complaint did not explicitly allege innocent

misrepresentation.
¢ 0 i“
A fter the close of plaintiffs' evidence, the trial

court dismissed certain counts of the complaint'. First; tlie

court ruled that the broker did not,have a general duty to

inspect the premises. Second, it held that the broker was
not vicariously liable for the acts of his employee, Lucas.
In a subsequent written decision, *the court- further ruled
that Lucas- _was not liable. It then Qeld. that Bevins and the
sellers were jointly and severally liable, each with a right

of contribution from the other for any payment in excess of
L] * L] L]

* * A
; t . e

a *pro rata ‘share. *” While both "the esellers’"and the

broke’r
filed timely notice of appeal, only Bevins, the broker,’
pursues his appeal.

1. (Cont'd)

(2) Lucas (broker's employee) owed plaintiffs a
duty to investigate, and breached that duty;

(3) Bevins was vicariously liable for acts of his
employee Lucas (this count was dismissed at the close of
plaintiffs' evidence); and,

(4) sellers were vicariously liable for the acts
of their agents, Bevins, the broker, and his employee,

Lucas.



The basis of the broker's Iiability*.i.s not eluar

The court found that the sellers .were the source of the

representation that the well was "good,"” i.e., capable of

supplying the reasonable water needs of the residents. It

ruled that the broker had a right to rely c¢cn the represen-

tations,” and thus the sell«ers were xliable (as

/
.roker and thus their agent)

principals)

for the act of Bevins (their

who passed on the misrepresentation. The court also found

that Lucas passed on the representation intending that.it-be

relied wupon; Bevir.s admitted to the same intent. The court

C

further found that the Ballards did so rely, and that their

reliance was justified.
[ ] o0 [ ] [ ]

Although the court earlier concluded that Bevins

had no general duty to inspect, it
L] L]

duty of inquiry arose when .Lucas

subsequently held that a

asked Bevins, on.behalf of

the Ballards, about the

adequacy of the well. The <court

concluded that Bevins, acte«dvunreasonably by simply gssuring

Lycas that it was a "good well" rather than by investigat-
L]

ing. Thus Bevins' liability appears to rest on a negligence
theory. 7

Certain f~cts are not contested:

1. The listing mentioned a 100 foot well.

2. The well proved to be incomplete, i.e .,
inadequate to supportreasonable water
needs.*;

[} (]



3.. Bevins, the ,

listing cf a well would reasonably lead
buyers to assume thee well was "good,"
i.e., adequate.

4. The 3allards relied on the listing and
representations that the well was
"good."

5. 50th Lucas and Bevins intended that the*

Ballards so rely.

As to the source of the misrepresentation, Bevins

testified that he would not_have written it on the'listing

unless it game from the sellers. The sellers,

t however.*

denied telling him about it; they testified that Bevins r.ust

have misunderstood. The court believed Bevir.s, concluding

that the sellers were the original source of the

U (]
° *% oo e

represen -

(] 09
tation.
. m 3. The'Brokerls Liability - 3

- "' There are: three .types" of- misrepresentations:

< . . .

intentional, negligent,: and innocent. " Whil'e- the' Ballards
did assert an intentional misrepresentation claim against
the sellers, they did not do so against Bevins or Lucas.

Thus, we need address only the negligent and innocent mis-



e

representation claims in this appeal. Bevins' -liability tc

be sustained, must rest on one of these two theories."

1. Negligent Misrepresentation
The Ballardsl third claim for relief stated a
cause of action for negligence against Bevins. That claim
J
alleged that Bevins had a duty to "take reasonable steps to
determine whether or not the well . . . was a completed
w®!'IM and had sufficient capacity-to support a purchaser’s
reasonable water needs, that 3evins breached that duty, and
that as a direct and proximate result of Bevins' breach the

Ballards purchased the property believing the well was

completed.* As noted, the trial court subsequently dismissed

%

that claim, and the Ballards did not appeal. In its final
opinion, however,. ..the trial court imposed, liability- on
bom ) . [i* . S— L T * o oex - ‘
2" Bevins 1' liabilitye could be. based on a
vicarious liability for the acts of his employee Lucas. As
we noted in Black v. Dahl, 625 ?.2d 876, 879 n.3 (Alaska
1981), a real estate broker can be Iliable under the doctrine
of respondeat superior for the- acts of his or her sales-
people. However, two of the rulings below preclude resting
liability on such a basis. First, at the close of the
Ballards' evidence, the trial court dismissed the eighth
claim for relief, which had asserted that 3evins was
vicariously liable. Second, in its written opinion, the
trial court found in favor of Lucas, the salesman. Thus
there is no underlying liability for which Bevins could be
heldvicariously responsible. . The Ballards have not.
appealed, these rulings..- : ' . i~ * '



whether the well was, in fact, 'a good well.11 Bevir.s
argues that the court thus held him negligent even though
negligence was dismissed from the case and, further, that he
was prejudiced thereby because dismissal of the third claim
led him to forego a negligence defense.

We recognized the tort of negligent misrepresenta-
tion in Transamerica Title Insurance Co. v.'Ramsey, 507 P.2d
492 (Alaska 1973), and- _Ecwarth v.ineifer, 443 P.2c 3S.
(Alaska 1968), Under this theory, Bevins could have been

liable for breaching his duty to provide accurate informa-

tion once -he undertook to speak. In determining whether
o Eyeeoe ! ! ¢ . .
such a duty exists, one must consider: (a) whether the

defendant had knowledge, or its equivalent, that the infor-

mation was deasired for;a, a*.*.seriou? purpose aqd that .the
. ! T f . .. .u .

plaintiff int#ended to ‘rely wupon it; *(bj the -foreseeability
Y* . a a .

of harm; (c) the degree of.'certainty that- plaintiff would
suffer harm; (d) the directness of causation; and (e) the
policy of preventing future harm. Howarth v. Pfeifer, 443
P.2d at 42; see .Transamerica mTitle Insurance Co. v. Ramsey,

507 P.2d at 494-95. In'the land sales context, such a duty

3. In Transamerica T itle, we wupheld "submitting
the negligence issue to ..the jury- where a title einsurance
company failed to inform a ‘client that -a power of attorney,
upon which she was' relying in asserting her authority to
sell the property, had been revoked. Although the title

(Cont*"d)



can arise when a broke..: becomes aware of su-.p.icicu? *v.:tr

regarding his or her representation”, or whe. a buyer makes

an affirmative inquiry and the broker fails to <check the

accuracy <c¢f his subsequent responding representation, or

when a court determines that public policy requires brokers

to undertake certain functions. 1~e, e.g., First Churcr. of
the Open Bible v. Cline J. Dunton Realty, Inc., 574 P.2d
1211 (Wash. App. 1978). o -

We believe, however,sthat. the trial court's dis?

missal of Ballards' third claim for relief, which was their

only negligence claim against Bev.ins, precludes the broker's

liability from resti.ng on a negljgent misrepresent.ation

3.' (Cont'a) .

company was unaware of-the; -revocation, that-information-was
readily available to it. We' concluded “that the title
insurer knew that the ‘'seller;" its <client, desired informa-
tion about her'legal'-capacity to sell the land,'"that she
intended to relyon that -information, <and that-there mwas
foreseeable harm to her should she be poorly advised. We
concluded that the -jury could find that the title company
had a "duty to speak- carefully."” We rejected any. distinec-
tion between the nonfeasance of the title company and the
misfeasance in the Kowarth case. 507 P.2d at 494-95.

In Howarth, a vendor sought damages for the
alleged negligent misrepresentation by the defendant

insurer
that" a purchaser of vendor's property had

obtained fire

insurance on. the property. We held that assuming the
presence of" the =essential factors establishing, a duty- of
care,- those engaged in the insurance business are required

to speak with reasonable care.'f .



4, That the court intended to dismiss

claims frora the case is further evidenced by the following

colloquy:

THE COURT: . . . ' | feel that it's the third-
claim for relief that you seek thereby to
impose upon realtors a burden that does not
exist except in extraordinary circumstances.
That is when there's been — when there has
been =evidence adduced, .as to the duty eof a
realtor to inquire arising from some circum -
stances directing the. attention.of a reason-

able prudent realtor to seme — some — *some-
thing unusual. In this, case it seems to me
that this was just an ordinary transaction.
That it's rural property, most of which does
require that it be serviced by a well. It is
incomplete, and if | accept the evidence as
it now stands, that it‘was represented that
there was a good well, that that's the end of
U.e matter, that there's no duty on the
realtors to go further and Inquire whether
that is the actual fact. You know, there's
nothing unusual, about, that .well tha*t would,
alert the ordinary prudent realtor of the”
erneed .to do something about.iti :To check.it,
out. ‘ * : "o\
It .J1" "m e *Se e e AN . * At XXy
MR. FRIEDMAN: Well, if the court finds that
there was no- duty, then they can't obviously
be negligent. But I still ask the court
THE COURT: They — well, they still can be
— the defendants still could be — they made
the representation, which is -- facts show

was not true.

MR. FRIEDMAN: Correct.

THE COURT: So that they can be — they can
be held liable for havinc, made the same. But
not on — not on -- (indiscernible) negli-

gence — or negligence theory.

negligence



*
post-judgment amendments to conform the issues tried tc she

evidence, and further provides that*the failure to so amend
"does; not affect the result of the trial™ on those issues,

the rule sets as a threghhold the reouirement that such

issues be "tried by express or implied consent of the
parties." We do not believe that this condition was met in
the case at bar. Subsequent to the dismissal neither party
argued neoliaent misrepresentation in ‘their trial briefs.

The <court and parties treated the, case as one involving

einnocent misrepresentations. Bevins neither expressly nor
impliedly consented to trying a negligence claim. Accord-
ingly, Bevins' liability cannot rest on a negligent misrep-

resentation theory,

«

m9 . . e ' ) . * o oo o
e 2 -Innocent-Misrepresentation. L | -
. -The mcase""went-.'iforward ‘-against . Bevins on an
* [
apparent theory of innocent misrepresentation, evidenced by

the <colloquy quoted in note 4 and the arguments advanced

in the trial briefs.. The tort of innocent misrepresenta-

5. The elements of innocent misre
were alleged to a sufficient degree. Paragraph 8 of the
Ballards” first claim for relief makes the necessary allega-
tion concerning Bevins' scienter. Paragraph 2 of the fifth
claim- for relief- alleged that-Bevinsl agent passed on the
representation with the intent to cause action .in reliance
thereon. Finally, paragraph” 15 of the first <claim for
relief alleged actual reliance. In light of this, plus the

(Cont'd)

presenta



Jsrlha

dallll &as ). larl € m|”""-a"a""jJagaskc
"tion is defined by section 552C (l)*'of the To-et,-“ii-a -

(Second) of Torts (1977) as follows:

One who, in a sale, rental or exchange
transaction with another, stakes a mis-
representation of a material fact for
the purpose of inducing the other to act
or to refrain from acting in reliance
upon it,. is subject to liability tc the
ot*ier for pecuniary loss caused to him
by his justifiable reliance upon the

misrepresentation, even thougn it is not
made fraudulently or negligently.

*eo

Id. TheRestatement leaves cper. the question of whether
such a cause of action lies against real estate brokers-.

ld. &8 552C, Comment g.

We have recognized a cause of action against the

P

ovn&r of realty who innocently misrepresents its condition

. |

to' the purchaser. Cousineau v. ‘Walker, 613 P.2d 608 (Alaska
1980). In Cousineau, we granted rescission and restitu*

° *. ’i ey * m ° °

to a .purchaser™ where -the;; seller made* false staten S
concerning': '-the'highway* frontage ‘'and* gravel content of the
purchased land. -In so doing, we held that an owner guilty
of even innocent misrepresentation could not hide behind
the doctrine of caveat emptor. ld. at 614-16. This is so

because owners are presumed to know the character and attri-

5. (Cont'd) ' . V

court’s and the parties' arguments concerning Section 552 of
the Restatement, we conclude that Bevins was "adequately
notified" that the Ballards were asserting a cause of actior
based on innocent misrepresentations. See Clary Ins. Agency
v.. Doyle, 620 P.2d 194, 201 (Alaska 1980).



/

butes of the land conveyed and buyers a**f>* Tconserrantly

entitled to rely on the seller's reasonable rspreser.tat;! :.ns,

See Sorenson v. Adams, 571 P.2d 769, 776 (ldaho 1977),

quoted in Cousineau v. Walker, 613 ?.2d 608, 615 ii.l4

(Alaska 1650). The owner of land must therefore be.both

truthful and informed in making any representations, for
*

fraud includes the pretense ci knowledge where there is

none. Soaronapani v. Wricht, 110 A.2d 82, 84 (D.C. App.

1954). * s — . . ox.

The question presented in this case is whether or
not liability for innocent misrepresentation should extend

to the owner.’s agent, the real estate broker, where that
° ° &, ° °

party serves as a conduit for the owner’s misinformation.

Most courts addressing' 'this issue recognize a <cause of

action by the purchasers of. property against.the broker.for
**m | 0 *.*k * *

the latter's innocent mi'srepresentation.

6 . Sodal v. French, 531 P.2d 972, 973 (Colo.

1974); Spargnapani v. Wright, 110 A.2d 82, 85 (D.C. App.
1954); Pumphrey v. Quillen, 135 N.E.2d 328, 331 (Ohio 1956);

Berryman v. Riegert, 175 N.W.2d 438, 442 (Minn. 1970);
Lawlor v. Scheper, 101 S .£.2d 269, 271 (S.C. 1957); Polk
Terrace, Inc. v. . Harper, -386 S.W.2d 588, 593 (Tex. App.
1965). Contra Lyons’v. Christ Episcopal Church, 389 N.E.2d

623, 625 (111. App. 1979).

Ap



A.2d 82 (D.C. App. 1954). There, both the seller and broker

were held liable for representing that a house could be
heated, for a little more than 5100.00 per year, when a
defect in the boiler made it impossible to heat the house at
all. . ld. at 85. The broker had.merely passed or. the
seller's information, and neither defendant had knowedge of
a .defect. Nevertheless,- the court, sustained liability:

I f the broker innocently represented

that the heating plant was in workable

condition and was mistaken in that

representation, c¢cr made the representa-

tion without knowing whether it was true

or false, the injured party may recover

in an action for fraud.

o We may assume that the broker was

guilty of no deliberate deception and

had no actual knowledge of the concealed

defect. But on defendants' own evidence
; their, selling.;agent .did not disclaim..

such knowledge' . . . . 'The representa-
1r; . tion .. .-.was-.o-flagrantly .inaccurate

since the defect . » . made it impos-

| sible to heat, the -house -at all =
"Fraud includes the pretense of know-
ledge when knowledge ..there is none."

ld. at 83-84 (citations omitted).

The policy favoring liability for innocent misrep-

resentation 1is found on a recognition that purchasers should

be entitled to rely on a broker's representations. As one

opinion notes:



eating the misrepresentation. See "Restatement (Second) or
Torts § 552C (1) (1977).
In our view, the consequences <c¢f recognizing a

cause of action in this situation are entirely beneficial.

The presence of a cause of action against the broker would

(] *
tend to lessen the likelihoodeof transactions tainted by
misinformation and <confusion. Additionally, recognizing a

cause of action against the broker would provide another

source of recovery to the purchaser cf defective property.

Frequently, the owners may move away, leaving the broker as

the onl\‘r*reachable defendant. As between the broker who

communicated the misrepresentation, and the purchaser whose

only fault was to rely on the broker, we think it preferable

that the broker bear any loss caused by misrepresentation.

Bickers, in turn, can protect themselves from liability, by
investigating the owner's statements, or by disclaiming
knowledge, by requiring theseller to sign at the time of
listing a statement setting forth representations which will
be made, <certifying that they are true and providing for
. - . . 7
indemnification if they are not. See Goldman v. Hart, 214
a

7. Some listing agreements contain indemnifica-
tion ..provisions, entitling the broker to indemnity from the
owner should the broker's communication of the owner's
representations engender liability. See, e.g., Barnes v.°

Lopez, 544 P.2d 694, 698-99 (Ariz. App. 1976).



Real estate brokers and their agents hold

themselves out to the public as having
specialized knowledge with*regard to housing,
housing conditions and related matters. The
public is entitled to and does rely on the
expertise of real estate brokers in the
purchase and sale of its- homes. Therefore
there- is a duty on ethe part of real estate
brokers to be accurate and knowledgeable,
concerning the product they are in the
business of selling -- that is, homes and
other types of real estate. Courts have held
in many cases that purchasers are entitled to
rely on real estate brokers' statements.

Lyons v. Christ Episcopal Church, 389 N.E.2d 623, 628 (111.
. . . . . <

App. 1979) (dissenting opinion).

We find this reasoning persuasive. Parties to
real estate transactions frequently do not deal on equal
terms."- Reai estate brokers’” are* licensed ‘'professionals,
possessing superior knowledge of the realty they sell and

«
the real estate market generally. Prospective purchasers
* . . « ml L l# Il « :* . » . * * . ! . . a ¢ -. " :).l
recognize this expertise and tend to rely on a- broker-';s
0 | ) K« . |f. , | *
representations. Just-as purchasers- areentitled :to.lrely on
an owner's representations, Cousineau v. Walker, 613 P .2d

608 (Alaska 1980), purchasersshould be entitled to rely on

the broker's representations. Any other rule would permit
brokers to use misleading statements in selling the
property, yet remain immunefrom liability by simply

remaining ignorant of the property's true characteristics.

Accordingly,we ho#ld that’:a .purchaser who relies on a

material misrepresentation, even though innocently made, has



S.E.2d 670 (Ga. App. 1975).

6

Having determined that a cause of actier ir
innocent misrepresentation exists, it is apparent that the
judgment below must be affirmed. Bevins dees not contest
that the listing he prepared mentioned a 100 feet well,-that
this listing would reasonably lead buyers to assume the well
was good, that the Ballards so relied, and that the well
was, in actuality, inadequate™. These facts establish
liability wunder an innocent misrepresentation theory. See
Restatement (Second) of Torts § 5520(1) (1977). The
decision below is therefore AFFIRMED.

8 . This case is distinguishable from Stepanov v.
Gavrilovich, 594 P .2d 30 '(Alaska 1979), wherein we affirmed
a '"judgment in favor of. a..small .".subdivider,” in a damage
action founded wupon the* *subdividerls innocent "failure to
disclose wundetected permafrost conditions in lots sold to

the plaintiffs.

eSubdividers are subject to, and protectea by, the

Alaska Land Sales Practices Act, AS 34.55. Under the act, a
subdivider is liable for material misrepresentations or
omissions affecting the land, "unless in the <case of an

untruth or omission it is proved that . . . the person
offering or disposing of subdivided land did not know and in
the exercise of reasonable care could not have known of the

untruth or- omission.” AS 34.55.030¢(a). Thus, . a
»subdivideru is not liable for innocent misrepresentations.
Such "liability is barred by the statute. This protection,
however, is not available to the defendants in the case at

bar, since they are not Hsubdividers.”

-17-
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This appeal presents a first litpressicr. question

as to the scope anc applicability of Alaska's Real Estate

Surety Fund.1 The issue -raised is one of statutory
construction, namely, whether the Real -Estate Surety Fund
provides recovery to claimants who, in the context c¢f real

estate transactions, suffer losses due to innocent misrepre-

sentations made by real estate brokers or agents.

FACTS

Newly arrived 1in Alaska the Muihcilancs sought re
purchase a heme and contacted Eva Loxe.r, a sales person with
Area Reciters. In  August cf ISEI, Token. showed the
Kuihcilancs Larry Gross 1 heme located near Eacle River. The
following day the .oﬁ'ulhcllands made an cffer cn the house to
which the owner counter-offered. On August ID, 2?E}, the
carries entered into an earnest money agreement arc the
Mul.rcllm.cs rendered one thousand collars m. earnest .-.mey
tc Loken.

Subsequent to the initial earnest mcnev agreement
the Mulhclla.ncs contemplated rescinding on the purchase
agreement anc signing an earnest money agreement cn another

heme; they were distraught over whet they perceived as

AS CE.£E .<50-500.
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T

apparent Misrepresentations made by Loker. concerning
mic-winter sunlight and driveway accessibility. Eventually,
after discussions with Loken and Myrna Johnston, an
associate broker with Area Realtors, the Mulhoilands decided
to go through with the deal and they sicnei an extension to

the earnest money agreement.

On October 14, 1981, the Kulhcllancs were asked to

accept ar. "as-built"” survey cf the property; however,
because the survey failed tc depict the driveway the
Mulhcllar.cs refused tc sign c¢r accept the survey. Jchr.stcn
crcerec ar. updated survey. The updated survey revealed that

the driveway encroached wupcr. neighboring Jland tc the extent

of ten feet by thirty feet.

Having contacted the seller, Larry Gross, to
discuss alternative scluticr.s tc the encroachment problem.,
Jchr.stcn informed Loker., whe in turn contacted the
M.ulhcHands. During the phene conversation between Lcker.

and the M.ulhoiiancs a meeting was arranged fcr October 23,

1£E1 -- the cay the earnest money agreement expired.
At the October 23rc meeting between the
M.ulhoiiancs and Johnston, the Kuihcilancs terminated the

transaction anc signed a recession agreement which provided
that the earnest money would be returned. Johnston,
however, cr. the acvice cf Area Realtors 1 attorney, never

executed the recissicn agreement; me Area Reciters'

FM-'b v -\ A



attorney felt that the encroachment was a curable defect
which did not render title to the property unmarketable.

In December 1981, -the Mulhdlands filed a claim
with the Real .Estate Commission for-- the. relimbursement of
their earnest money deposit. Thereafter,” a Real Estate

|

Commission hearing examiner conducted a hearing on the
Mulhollancs' reimbursement claim. The hearing examiner
mconcluded that Loken ana Johnston had innocently
misrepresented the boundaries of the Gross property. The
misrepreser.taticr. cf fact, according ; C the hearing
officer's rmcing, ccnsistec c¢cl tne im.pnec assertion tnat
the driveway was included in the boundaries cf the Gross
property.” Concluding that the Real Estate Surety Fund
provided recovery fcr innocent misrepresentations cf this
nature the hearing officer recommended that the Fund
reimburse the M.ulhoiiancs ' earnest mc.ney deposit.

The Real Estate Commission aocprec tne recommenced
decision and awarded the Muihcllands the equivalent of their
earnest money deposit. The Commission's decision was then
appealed tc the superior ccurt. The superior court reversed
the awfrc, holding that the Surety Rune did not provide
recovery fcr innocent misrepresentation. The State cf

Alaska Real Estate Commission now brings this appeal.



() r. perse- seer,ire reimbursener.t fcr a
loss suffered in a trar.sccticn as a result cf
fraud, misrepresentation, deceit, or the
converseor. cf trust funds c¢cn the part of a
real estate broker, associate real estate
broker, or real estate salesman licensed
under this chapter shall make a claim to the
commission for reimbursement cn a form
furnished by the commission. The fern shall
be executed wunder penalty c¢f perjury, and
information required to be supplied shall
include the following:

(1) the name anc address cf the real estate
broker, associate real estate broker, cr real
estate salesman;

(2) the amount cf the alleged less;



The superior court concluded that "r.isrepresenca-

tion as used in AS 08.88. <60 (a) was intended to encompass

#
only intentional wrongdoing/ not innocent or negligent
wrongdoing. More particularly the superior court reasoned

as follows:

1 think the term misconduct as wuscc in
Section (b) of the statute implies
intentional-type wrongdoing, not negli-
gent or innocent wrongdoing. And |
think the statute’'s wuse of the phrase
fraud, deceit, misrepresentation cr
conversion, particularly with the term
misrepresentation ccminc sandwiched
between fraud anc deceit anc ccminc as
it does amicst a croup cf intentional-

type wrcnccoincs, ccupiec with the
presence of the were misconduct in
subsection (b), all ‘indicate that, the

prcper construetier, cf this statute lies
in construing it as inducing amcnc its
terms only intentional-type wrcngccinc,’
not innocent or neciicent but

(foctr.cte continued)

(2) the cate cr period cf time curing which
the alleged less occurred;

(<) thecate upcn which the alleged less
was discovered;

(5) thename and address c¢f the claimant;
or (sic?)

. (6) the general statement cf facts relative
to the claimant.

(b) Acopy of a claim filed with the
commission under (a) of this section shall be
sent to the real westate broker, associate

*— real estate broker, or real estate salesman
alleged to have committed the misconduct
resulting in losses, as weli as a real estate
broker employing an associate real estate
croker <c¢r real estate salesman alleged to
have committed the conduct resulting in
losses, at least 20 cays before any hearing
held cn the claim bv the commission.



nonreckless wroncooinc. And 2 think

that that's squarely in line with the
comments of the chairmen c¢cf the commerce
ccinsittee. Furthermore, it seems to me
that with e reel estate func limited by

law to only 5500,000.00, if we're going
to open the flood cates to- innocent and
negligent misrepresentation claims being
made against this fund, there very
likely soon wouldn't be any fund to
collect for <cishonest-tvpe actions on
the part of the real estate profession.
So I"m coinc tc reverse the real estate
commission and award nuGcrmer.t in this
case in faver of the appellants.

In cur view, the superior ccurt correctly analyzed
the question, anc thus we affirm, the superior court's
Construction cf AS OE. SB.460."

Frier to the establishment cf the Peal Estate
Surety Fund in 74, real estate brokers were required to
obtain a vreal =estate bond. This corporate bcnc was mace
payable tc the state ar.c was breached if the licensee

ir.yurec another by a wrongful act cr default in the ccncuct

cf the business fcr which the license was issued. In 1574
the legislature created the Peal Estate Surety Fund. AS
45_E5.C-10. 1 1 Ch. 243 SLA 2574) As originally enacted

the Peal Estate Surety Func functioned similarly to the

suretv bcnc recuirement. In relevant tart the Suretv Fund
3. The applicable standard cf review here
cf independent 1iducement. Wien Air Alaska, 1Inc. v. Eect. cf

revenue * £47 P.2c 2CE7, 1090 (Alaska 25E2).



Act provided that a licensed real estate broker v;hen
obtaining c¢r receiving a real estate license, in lieu of
obtaining a corporate surety bond, had tc pay a bond fee to
the commissioner. IAS 45.85.020 (a)-3 "-Relcovery from the
newly established surety fund was conditioned wupon the
|
claimant first obtaining '"™a final judgment in a court
acair.st a real estate broker . . . ." If judgment was not
satisfied Wwithin thirty days from the ~court order, the

claimant cculd apply for a pest-judgment crcer directing

pay-er.t cut cf the Peal Estate Surety Func.

In 2560 the Peal Estate Surety Fund Act was
amended, providing fcra simpler recovery.process. (AS
06 .EE. 450 - .50C-J The 25EC amendment obviated the require—

ment that the claimant first obtain a civil judgment before
filinc a claim fcr reimbursement; instead, the Peal Estate
Commission was remolded tc function in a quasi-judicial
rcle , adjudicating the merits cf Surety Fund claims in
administrative hearings. IS 54-36 Ch. 267 SLA 25EG]
Procedures governing the Peal Estate Commission®s adminis—
tration c¢cf Surety Func claims are provided fcr in 22 AAC
64 .280-.330.

As the superior court correctly emphasized,
nothing m the historical development <c¢f the Peal Estate
Surety Fund directly 1indicates legislative 1intent as to the

scene «c¢f the Fur.c"s coverage. Given this background, we



think a textual analysis c¢cf AS OS. £9.460 1is controlling.*

The apposition of the term "nulLsrepresentation” to the terms
$

"fraud," "deceit,” ..-and .."conversionpersuades us that
misrepresentation .shouldJae..limited to-dnly wrongful misrep-
. . . : i .
reservations.. . A widely applied tenet of statutory interpre-

tation is that if "the Ilegislative intent or general meaninc
of a statute is net clear, the meaning cf doubtful words iray
be determined by reference to their association with other
associated wcrcs anc phrases.”™ 2A C. Sards, Sutherland
Statutory Ccr.structicr., S <7.26 at 101 (4th ec. 1972); jr.
acccrec: Ur: tec States v.Ravncr, 202 U.S. 54C, E2 1.1d. 422

:1S2F/; State v. Tavlcr, 42S ?2.2c 1C24 , 20.72 (Hav;aii 2S£7) ;

Keathr.an Vv. Giles, 374 ?.2c 829, 840 (Utah 1962). Similar —
ly : Matter c¢f Hutchinson's Estate, 577 ?2.2c 2074, 2075
(Alaska 1977) (all sections are tc be construed tooether so

.iC. U cl12 have meaning anc r.c secticr. conflicts

ether); Citv cf Ar.chcrace v. Sc- - -2c 1269, 1274

(Alaska 2975) (each part of a statute should be construed

with every other part or section so as tc produce a harmcni-

ous wholeT.

4. In State v. Alex, 646 ?.2c 202, 209 r.4
(Alaska 1982), we held that the ©plainer the statute's
language, the mere convincing contrary legislative his eery
r.ust be. See clsc City of Kcmer v. Gancl, 650 ?. 2c 400
r..4 (Alaska 2982); see <car.. North Slope Bcrcuch v. Schic

(fcctr.cte continued)



In short, we hole that innocent misrepresentations
are not,within the ambit of the term "misrepresentation" as
that term 1is employed in AS 08.88.450(a). In reaching this
conclusion we have carefully considered each c¢f the state's
arguments pertaining to legislative hlistory, policy
considerations, and textual analysis anc have found none of

5
them persuasive. Thus we affirm the superior court's

construction of AS 08.88.460(a) and (b).

AFPIF.V-ZD.

(footnote continued)

Petroleum Corp., 585 ?2.2c 534, 540 (Alaska 2£78) (where we
first adopted this slicing scale approach).

5. We think it appropriate to further note that
when the Surety Tunc was first westablished in 2974 and
amended ir. 1980, Alaska did not recognize a cause of action

fcr innocent misrepresentation. In Bevins v. Eallarc, £55
.?2.2c 757 (Alaska 1982), this court first recognized a cause
cf action against a real estate broker fcr innocent

misrepresentation.

6. The amicus has attempted tc raise the
ruesticr. cf whether on this reccrd any innocent
misrepresentation was made. In the procedural context cf

this case this issue 1is net properly be fere us and thus will
ret be addressed-.

20-
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LETTERS OF SUPPORT RECEIVED BY THE COMMITTEE:

Bill Allen, Broker

Real Estate Counselor

Bill Allen & Sons Real Estate
Fairbanks

Sherrelyn Argend, Broker
E.X.C.E.L. Properties & Investments
Fairbanks

Elaine M. Bales, Assoc. Broker
Vista Real Estate
Anchorage

Gene Bates, Assoc. Broker
2001 Realty
Anchorage

Edna DeVries, Broker

& 6 Agents
DeVries & Associates
Palmer

R. Eric Dvrud
Associated Brokers
Anchorage

Peter M. Enticknap
Haines Financial Services
Haines

G. Hayden Green, Ph.D.
School of Business
University of Alaska
Anchorage

Helen Henderson

& 10 Associates
Heritage Real Estate
Anchorage

Peter Jarratt
Heritage Real Estate
Anchorage

Don Karabelnikoff, CRE
Karabelnikoff & Associates
Anchorage

Dean Parker
2001 Reaity
Anchorage

Bruce Schirmers
Bruce & Co.
Anchorage

Deborah Sedwick, V.P.
Jack White Co.
Anchorage

Janice J. Souve, Assoc. Broker

Heritage Real Estate
Anchorage

Leif M. Stenford, Broker

& 4 Associates
Tongass Realty, Inc.
Ketchikan

Pat Varnell, Broker
Suburban Realty
Anchorage

Kirk Wickersham,
Attorney at Law
Anchorage

Glen M. Wilcox, Broker
North Star Realty
Fairbanks
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Sherrelyn Argend

4734 Glasgow

Fairbanks, Alaska 99709
907-479-7299 Fax 907-479-7322

Mr. John Davies

Alaska State Legislature

Senate Labor and Commerce Committee
716 W. 4th, Suite 400

Anchorage, Alaska 99501-2133

Fax 907-258-4524

Re: SB 206: INNOCENT MISREPRESENTATION BY REAL ESTATE PROFESSIONALS

I am in full support of the legislation introduced by Senator Tim Kelly. The Alaska Supreme Court
ruling Bevins V. Ballard is unfair and unwarranted. If is my understanding only three states iu
the US continue to blame an innocent party for the wrongful acts of another.

The State of Alaska surety fund ir costly to all licensed Brokers and Agents. As the law is now,
what good is it doing? Errors and Omissions is prohibited in costs to Real Estate firms due to
"innocent misrepresentation” as it is today.

Please support Senator Tim Kelly and do everything you can to correct and overturn this Supreme
Court decision, this widely abused error, and put our State Statutes in line with reality. lhave
been a licensed agent/broker for twelve years and the terrors of this uujust mlling need immediate
correction.

Sherieiyn Argend/Broker
Athens Inc.aba
E.X.C.E.L Properties and Investments

ec Senator Bert Sharp  Fa,. 456-4221
cc Mr. Al Vezey
cc Senator Mike Miller Fax 488-4271

01
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Thanks for your letter of July 9, 1993 regarding SB206
| agree with you totally about the real estate
professional's limit of liability on real estate
transactions.

I'm not sure about the other real estate offices in the
stata but my fee structure and commission base does not
include insuring the sellers representations.

Tim, enclosed is a draft Resolution | wrote for the
Greater Fairbanks Board of REALTORS for your review. Our
board has not taken action on the resolution but | expect
them to do so shortly.

Thanks for your help in introducing this important
legislation.

Allen

CC: Susan McDonald

Each Office Independently Owned And Operated



VISTA REAL ESTATE
BETTER HOMES AND GARDENS'

August 5s 1993

The Honorable Tim Kelly, Chairman
Senate Labor & Commerce Committee
716 W. 4th Av.

Anchorage, AK 99501

Re: SB 206
Dear Senator Kelly,

| am in support of SB 206 which is a more realistic
approach to property disclosure; resting the burden
on the sellers who have actually resided in the
property and would be aware of any problems that may
exist.

The real estate agent is merely a liaison between
the buyer and the seller passing information received
from their clients.

Real estate agents cannot be expected to be responsible
for untruthful or unfactual information given to them
by their clients, no more than an attorney can be
responsible for the actions of their clients, The
real estate industry should not he expected to bhe

the engineer, excavator, roofer, plumbing and heating
specialist in a transaction. Our function is marketing
the property and procuring a qualified buyer.

[t will not be possible for me to attend the hearing.
Please submit it into the record on my behalf,

Elaine M. Bales, Associate Broker
Accredited Residential Manager

1000C Street, #101 o AnchoragM e, AK 00503
Telephone (007) 562



July 27, 1993

Dear f)\u .

I am writing to request your strong support for Senate Bill 206 which
would remove liability of real estate brokers and agents for innocent
misrepresentations in real property transactions. | believe the ruling of the
Alaska Supreme Court in 1982 regarding Bevins vs. Ballard puts an
unjustified liability on real estate professionals. Senate Bill 206 will change
that—finally.

Sincerely,



101 W. Arctic. Palmer Cottonwood Creek Mall. Wasilla
1-907-745-3362 1-907-373-3362
FAX 1-907-746-4157 FAX 1-907-373-0678

July 21, 1993

Senator Tim Kelly
Alaska State Legislature
3111 C Street, Suite 550
Anchorage, Ak. 99503
RE: SB 206
Dear Senator Kelly -
We the undersigned of DeVries & Associates appreciate your
efforts by introducing SB 206. We would urge passage during the
upcoming legislative session.

We will be unable to attend the teleconference but please
record our support.

Thank you.

Yours truly,

Edna DeVries, Broker

Mailing Address: P.O. Box 1027, Palmer. AK 99645



R. Eric Dyrud

7450 Augustine Drive
Anchorage, Ak 99504
337-2177

August 4, 1993

Senator Tiro Kelly
716 W 4th Ave, Suite 400
Anchorage, Ak 99501-2133

Dear Senator Kelly:

I would like to thank you for your sponsorship of SB 206 and | am hopeful
that it will pass. As a real estate agent, several attorneys have advised
me and various committees | have chaired or served on that the courts are
holding real estate people to a standard higher than any other

professional including attorneys and doctors. Innocent misrepresentations
or the agent knew or "should have known" liability have placed an unfair
burden on the industry. | appreciate all your efforts on this matter!

There is one item that | would also like to bring to your attention and
ask for your assistance. Almost all Alaskans are exposed to the Department
of Motor Vehicle Registration. Yet the staffing here in Anchorage is
terrible. I recently paid off the loan on my vehicle and was required to
go to the local offices to have the lien holder removed and a new title
issued. | started the process on June 20th. About every three days
thereafter | would walk in to the offices on Dowling and see lines
stretched all thru the mazes. | tried early in the morning and different
times throughout the day-it was all the same, about a two hour wait. |
even tried the downtown office but the times were the same. On August 4th,
I asked one of the employees whtn the best time was for avoiding the
approximately two hour wait. She advised me that there really was no best
time and the line wasn’t really too bad now (The line had about 50 people
in it). I went to the downtown office and bit the bullet even though |
and 32 other people had better things to do. I had only put in one hour
and 45 minutes of money in the parking meter and it was expiring. NO WAY
WAS | GOING TO FORFEIT MY PLACE IN LINE TO AVOID A TICKET! It s
unbelievable that the State of Alaska asks the average citizen to spend
almost two hours in line on a constant basis! Thousands of man-hours are
being lost standing in line. The staff was courteous and professional
once you got to them but they were clearly over powered. Can’t we do
better for our citizens? | know that | and every person who has had to
stand in iine would appreciate help on this one! Can you help?

Sincerely,



Investments
Financial Planning
Real Estate Brukeragj
Appraisals
Accounting
Bookkeeping
Consulting

Haines Financial Services

July 22,1993

L The Honorable Tim Kelly, Chair

Senate Labor and Commerce Committee
Alaska State Legislature
State Capitol, Suite 101
Juneau, AK 99801-1182

RE: SB 206: Real Estate Broker Liability
Dear Senator Kelly:

Thank you for introducing this important legislation. | fully support your
effort to limit needless litigation.

A good friend sold land he had purchased in a borough land sale. The buyer
sued since there was a cloud over legal access to the property. My friend was
found guilty of "innocent misrepresentation™ since he passed along the same
information provided him in the borough land sale. My friend was devastated
by this decision and nearly forced into bankruptcy.

It is fundamentally wrong that an agent can be held liable for misinformation
provided by his client particularly when the agent has no way to verify the
information. | fully support the real property disclosure law, however,
correcting "innocent misrepresentation"” is essential in creating a fair and
reasonable standard for brokers. Thank you for your efforts.

Sincerely,

H aines Land

Peter M. Enticknap
Broker

cc: Jerry Mackie

Fred Zharoff

810 Muncaster Road ¢ P.O. Box 1086 e+ Haines, Alaslca 99827
Phone/Fax (907) 766-2240



University of A laska A nchorage

11 Providence Drive
Anchnnvuc, Alaskn 99508-8244

VOFFICE OF THE DEAN
SCHOOL OF BUSINESS
(907) 786-4100
FAX (907" 786-4119

Senator Tim Kelly
Alaska State Legislature
3111 C St, Suite 550
Anchorage, Alaska 99503

Dear Senator Kelly:

I have just finished reviewing SB 206. This is excellent
legislation and long overdue. The only improvement that 1| could
recommend would be a statement to the effect "unless the agent
should have known that the information was misrepresented.”

I am concerned that without this additional statement real estate
agents will fail to check the accuracy of questionable owner
representations.

You are to be commended for sponsoring this legislation.

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCAT ION
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August 6, 1993

Senator Tim Kelly, Chair

Senate Labor and Commerce Committee
Alaska State Legislature

716 W. 4th, Suite 200

Anchorage, AK. 99501

Dear Senator Kelly:

I am in total support of SB 206. The Bevins v. Ballard case set a
precedent unlike any other outside the State of Alaska, In this situation, it
is to rio ones advantage to be the only State who finds licensees
responsible for innocent misrepresentation. The licensee is faced with
unjust and extensive liability while the representations were made by
someone else, or not made at all.

| urge your committee to pass this legislation through the Senate and on
to the Governor for his signature into law.

Thank you for your consideration,
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HERITAGE
Regl Estate
orporatlon

August 6, 1993

Senator Tim Kelly, Chair

Senate Labor and Commerce Committee
Alaska State Legislature

716 W. 4th, Suite 200

Anchorage, AK. 99501

Dear Senator Kelly:

| am in total support of SB 206. The Bevins v. Ballard case set a
precedent unlike any other outside the State of Alaska. In this situation, i
is to no ones advantage to be the only State who finds licensees
responsible for innocent misrepresentation. The licensee is faced with
unjust and extensive liability while the representations were made by

someone else, or not made at all.

| urge your committee to pass this legislation through the Senate and on

to the Governor for his signature into law.

Thank you for your consideration,
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