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find merit in any of these arguments. Although statutes of 

limitation are to be strictly construed in favor of the government, 

i-d. at 274, the plain meaning of the statute indicates that no 

additional, implied exceptions to the statute of limitations exist.

Accordingly, the Court finds that the four tax assessments 

issued in 1983, 1986, and 1988 were not exceptions to the statute 

of limitations, and were therefore untimely. The decision below 

is REVERSED and REMANDED for further proceedings consistent with 

this opinion.

Dated this \  day of April, 1992 at Kenai, Alaska.

Superior
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was warranted, at either the informal conference or at the formal 
hearing requested by the taxpayer;

4) the taxpayer's claim for refund placed its entire tax 
liability in dispute;

5) neither AS 43.05.260 nor 15 AAC 21.8110 apply to 
amended assessments; and

6) statutes of limitations are strictly construed in 
favor of the government.
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North Dakota

Carol Murschel, Audit Division, oil and gas taxes, Harold Aldinger, Audit Division.
corporate income tax
Tax Department, Bismark 701 224-2770

Until recently the state had 6 years to conduct an audit and file an assessment with the 
taxpayer; changes under a "taxpayers bill of rights" law is shortening that time, and it will 
soon be 3 years. There are no other statutes of limitation.

Disputes are handled with informal administrative proceedings; then they go to formal 
hearing with an independent hearing officer; from there to court system.

The state can revise its assessment up or down during its informal hearing process

The length of time for settlementmiost cases are routine and non controversial, and are 
settled in 6 or 9 months from the time the state files its assessment; however, an income 
tax case was recently settled (July of 93) that went back to 1930 (13 years). There are 
currently open income tax cases that are 5 and 6 years old; the oldest severance tax case 
currently open dates from 1984 (ten years old). According to Mr. Aldinger, the oil and 
tax audit division did not really "get going" until the early 1980s.

Rich Marble, Director of Mineral Taxation 
Department of Revenue, Cheyenne 
307-777-5237

The appeal process: informal process in which dept tries to reach agreement; then to 
State Board of Equalization, then to district court and state supreme court.

-Wyoming does not have a corporate income tax: rather, it levies a production (severance 
tax), and so do the counties. The counties collect the tax, but the state certifies the 
values.

-disputes with taxpayers are over such things as excessive deductions, unreported or under­
reported production.

The department operates under a recently adopted statute of limitation that gives them 
five years to audit a filing and bring an assessment against the taxpayer. The time begins 
from the time the tax return is filed, or when it is due, whichever is later. There is no 
statute of limitation after the assessment is filed. Mr. Marble said "it makes no sense" to

Wyoming



limit the case after the assessment is filed, because they lose control of the processes. 
The state can’t tell the state court system to hurry up.

The longest disputes that Mr. Marble knows about have lasted about four years. If a 
complicated case goes to the Board of Equalization, it might take 15 to 18 months to get 
a hearing; after that it may be 1 year in the district court and 1 year in the supreme court.

(Forgot to ask about adjustment upward of assessment during appeal process)

Statute of Limitation: state has four years to make an audit and issue an assessment, 
with four exceptions: a) if the taxpayer never filed a return b) if the amount reported was 
understated by as much as 2. percent, c) fraud was involved, d) if the taxpayer will sign 
an extension (this also qualifies taxpayer for possible refund). There are no other statutes 
of limitation.

Procedures: the department tries to settle the matter informally. The dept may issue two 
types of determinations: a deficiency determination, in which the taxpayer has 40 days 
to respond in writing; or a jeopardy determination, when the dept fears the taxpayer will 
flee the state, in which the taxpayer has only 30 days to respond in writing.

If negotiations between departmental auditor and taxpayer do not settle the matter, the 
next step is to call a dispute resolution conference, in which an employee of the 
department who works in another city and who was not involved in the audit sits as a 
dispute resolution officer.

If resolution is not reached,the matter is sent to department’s legal services division. 
There the department’s lawyers review the case and attempt to reach agreement with the 
taxpayer (or his attorneys).

If resolution is not achieved, the matter goes to an administrative law judge. These are 
formal, court-like hearings. The judge issues a written decision. The judge is an 
employee of the department, but is highly independent.

If the taxpayer is not satisfied with the decision of the administrative law judge, the matter 
may be appealed to the court system.

Length of time for appeals:

Texas

Mary Hawkins, Audit Division, Department of Public Accounts, Austin 
(512) 463-3928

If a case reaches the court system, 10 years is not unusual. The appeal process within the 
department may take 5 to 6 years. Small claims involving small companies are usually
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settled within 2 or 3 years. Ms.Hawkins said that there is one dispute that has been 
around for as long as she has been with the department, which is 19 years.

Amendment of assessment upward during settlement process:

Ms. Plawkins said that it is the policy of the department not tj  revise an assessment 
upward during the proceeding if it involves something that the uiditor failed to pick up. 
That is, if the department’s auditor made the mistake, the department will not increase 
the assessment. However, if the department discovers documents that should have been 
filed, or if the taxpayer failed to reveal the information and should have, the department 
will amend an assessment upward. Nothing in statute prohibits the department from 
doing so.
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"An Act relating to the limitations period for assessments for
certain state taxes, and for collection, after assessment, of taxes
due the state; and providing for an effective date."

What the proposed Committee Substitute for SB 185 Does

* SB 185 clarifies existing law so that the three-year and six-
year limitations on assessment and collection of oil and gas 
taxes are suspended while tax appeals are ongoing. The bill 
confirms the Department of Revenue's longstanding 
interpretation of the statutes of limitations in this regard.

* The proposed amendment to the bill makes a prospective change
in the statute of limitations on assessments. For tax periods 
beginning January 1, 1994, the proposed CS would change the 
three year statute of limitations on assessments to a five 
year period, and would also make clear that assessments cannot 
be increased after that time (absent taxpayer consent, fraud 
or failure to file— which are exceptions under current law)
even when a taxpayer appeal takes longer than five years to
conclude. The purpose of the amendment is to provide the 
Department with adequate time to complete its audits in future 
tax years, but also to provide taxpayers with certainty 
regarding their prospective tax liability.

* The proposed amendment does not change the Department's
interpretation of the six year statute of limitations on 
collections. Whenever a taxpayer appeals its tax bill, SB 185 
makes clear that the limitations period for tax collection is 
suspended until the administrative and judicial processes are 
complete.

* The bill with its proposed amendments does not increase oil
and gas taxes or change the underlying rules of liability. 
The proposed CS for SB 185 simply ensures the oil and gas
industry will not be able to avoid payment of taxes which are
due and owing the state by delaying payment through filing 
appeals and then raising the technical defense of statute of 
limitations.

* Passage of the proposed CS for SB 185 will help ensure the
state is able to collect potentially $ 3 billion in taxes, 
interest, and penalties in contested tax cases which are still 
open under appeal. It will not retroactively reopen any 
closed or settled tax cases.

* The bill will strengthen the state's position in court
challenges brought by certain oil producers by providing 
clarification of legislative intent.
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■ S E C T IO N A L  A N A L Y S IS

Section l♦ This section contains proposed legislative 
findings setting forth the Department of Revenue's interpretation 
of AS 43.05.260 and of AS 43.05.270. The proposed legislative 
findings conclude that the department's interpretation is correct 
and that it is in the public interest that AS 43.05.260 and 
AS 43,05.270 be clarified to reflect the department's 
interpretation. This section also sets forth the purpose of 
SB 185, which is to validate and affirm the department's 
longstanding administrative interpretation and to resolve 
inconsistent decisions in the state superior court.

Section 2. This section adds language to AS 43.05.260(a) 
to clarify that for tax periods ending before January 1, 1994, the 
Department of Revenue may increase or decrease th^ _...v̂ ant of a tax 
due by issuing or amending an assessment under AS 4 3.21 or AS 43.55 
at any time during the administrative consideration of a taxpayer 
grievance on an assessment or a claim for credit or refund of a 
tax. This section also adds AS 43.05.260(a) that provides that for 
tax periods beginning after December 31, 1993, the Department of 
Revenue may increase or decrease the amount of a tax due by issuing 
or amending an assessment within five years after a return is 
filed. After expiration of the five-year period, an assessment may 
not be amended by the department.

Section 3. This section adds language to AS 43.05.270(a) 
to clarify the six-year limitation on collection of texes after 
assessment. Under this section, the limitation period does not 
begin to run until the final administrative determination of a 
grievance if the taxpayer files a grievance from an assessment or 
the final judicial resolution of an appeal if the taxpayer appeals 
from a final adjudicative determination of a grievance.

This section makes AS 43.05.260(a)(1), 
enacted by 3ec. 2 and sec. 3, retroactive to January 1, 1976.

14££H QB-?' This sec^ion makes AS 43.05.260 take effect 
immediately under AS 01.10.070(c).

1
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CS  FOR SENATE BILL NO. 18S(L&C)

IN TH E LEGISLATURE O F THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

BY T H E  SEN A TE LABOR AND C O M M E R C E  CO M M ITTEE

O ffered:
R eferred :

S ponso r(s): SEN A TO RS TAYLOR BY REQ U EST, K erttu la

A BILLi

FOR AN ACT ENTITLED

1 "An Act relating to the limitations period for assessments for certain state

2 taxes, and for collection, after assessment, o f taxes due the state; and providing

3 for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

. 5 * Section 1, LEGISLATIVE FINDINGS A N D  PURPOSE, (a) 'Die legislature finds

6 that

7 (1) with respect to income taxes imposed under former AS 43.21 and oil

8 and gas production taxes imposed by AS 43.55,

9 (A) the Department of Revenue has interpreted AS 43.05.260 to

10 permit it to issue an amended assessment at any time during the administrative

11 consideration of an appeal or of a claim for credit or refund;

12 (B) the department’s interpretations o f AS 43.05.260 and 43.05.270

13 are correct; and

14 (C) it is in the public interest that AS 43.05.260 and 43.05.270 be

S B 0 1 8 5 b  - 1 -  C S S B  1 8 5 ( L & C )
N e w  T o x t  u n d o r l l n o d  ( D E L E T E D  T E X T  B R A C K E T E D ]
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1 cla: ified by amendment, effective from the date of enactment o f those sections,

2 to reflect these longstanding administrative interpretations;

3 (2) the legal and factual issues arising out of the separate accounting

4 methods used in the levy and collection o f income taxes imposed under former AS 43.21

5 and oil and gas production taxes imposed by AS 43.55 are complex and require lengthy

6 audits by the Department of Revenue to accurately determine the amount of the taxes

7 that are due the state from the respective levies;

8 (3) two other factors have contributed to the lengthy period required to

9 issue accurate tax assessments for the taxes imposed by former AS 43.21 and AS 43.55:

10 (A) 'hroughout the 1970’s and the 1980’s, the Department o f

11 Revenue’s ability to audit these tax returns effectively was constrained by its audit

12 resources; and

13 (B )’ subsequent to the enactment o f former AS 43.21 in 1978,

14 taxpayers requested suspension o f action on assessments pending the outcome of

15 a challenge to the constitutionality o f the separate accounting method as applied

16 to the levy ,and collection of the income tax; litigation arising out of this challenge

17 was filed in 1979 and concluded in 1986;

18 (4) the six-year limitation on the collection of taxes, as applicable to

19 income taxes imposed by former AS 43.21 and production taxes imposed by AS 43.55,

20 should be amended retroactively to clarify that the limitation on collections is tolled

21 during any administrative or judicial consideration of an assessment; the adoption o f the

22 amendment embodies the interpretation by and practice of the Department o f Revenue

23 since the enactment o f AS 43.05.270 by sec. I, ch. 94, SLA 1976;

24 (5) often a tax levy cannot be made or a proceeding in court cannot be

25 initiated for the collection o f unpaid taxes within six years after the assessment of that

26 tax because

27 (A) the protest o f an assessment begins a process that often takes

28 several years to complete;

29 (B) after a final administrative derision on a protest has issued,

30 judicial resolution o f the protest often lasts several more years; and

31 (C) commencement of a separate collection action while an

C S S B  1 8 5 ( L & C )  - 2 -  S B 0 1 8 5 1 )
H e *  T v x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]
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administrative or judicial appeal of a taxpayer’s protest of an assessment is 

pending is impractical and an inefficient use of the resources o f the executive and 

judicial branches o f the state government;

(6) substantial taxes assessed under former AS 43.21 and under AS 43.55 

remain uncollected;

(7) these uncollected taxes are in large part the result of disputes over 

value at the point of production for oil and gas produced in the state;

(8) substantial public revenue is at risk in the litigation to which reference 

is made in (b)(2) of this section, and it is contrary to the public interest to allow these 

revenues to go uncollected;

( 9 )  because the department has had difficulties in obtaining information 

and completing audits within the three-year period set out in AS 43.05.260(a) and has had 

to amend assessments based on information developed during taxpayer appeals to reflect

14 the correct amount o f tax due, a longer statutory period for assessments should be

15 provided for tax periods beginning after December 31,1993;

16 (10) taxpayers also have an interest in finality and certainty with respect

17 to the amount o f taxes due the state, and that interest will be promoted by having a five-

18 year statute o f limitations on assessments, except as otherwise authorized by

19 AS 43.05.260(c), after which time no increases in the amount, due the state will be

20 allowed; and

(11) it is in the public interest to amend AS 43.05.260(a) prospectively to 

provide for the issuance and amendment of assessments within five years from the date 

the taxpayer’s return is filed, except as provided in AS 43.05.260(c).

(b) The purposes o f the amendment o f AS 43.05.260(a), made by see, 2 of this 

Act, and of AS 43.05.270(a), made by sec. 3 o f this Act, are

(1) to validate and affirm the longstanding administrative interpretation

27 and practices o f the Department o f Revenue in assessing and collecfing taxes; and

28 (2) to make clear specific existing law which resulted in the inconsistent

29 decisions the state Superior Court reached in Tesoro Petroleum Corporation, et al., v.

30 State o f Alaska, Department of Revenue, Superior Court No. 3AN -89-7130 Civ., and

31 State of Alaska, Department o f Revenue v. Exxon Corporation, et al., Superior Court No.

2 1

2 2

23
24

25
2 6

S B O lO S b
N e w  T a x i  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]
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1 3AN-89-521S Civ.; and

2 (3) to make prospective changes to the statute o f limitations for

3 assessments in AS 43.05.260 to allow the Department o f Revenue five years from the

4 date the taxpayer's return is filed to complete its audit and issue or amend an assessment,

5 for tax periods beginning after December 31, 1993.

6 * Sec. 2. AS 43.05.260(a) is amended to read:

7 (a) Except as provided in (c) of this section and AS 43.20.200(b), the

S amount o f a tax imposed by this title must be assessed

9 (FL t o r . a i m nry L  19PA , within three

10 years after the return was filed, whether or not a return was filed on or after the

11 date prescribed by law; . hnwvj'gr,-jal_any time during the -Administrative

12 considnrolioiLOf-a tftxpaycrgrievanceor pf a c la im j,or_crgd»l_Qr_rg&nuL-ba.S£d

13 upon a tax Imposed under former AS 43.21 or bv AS 43.55. the departmenLmav

14 increase or .decrease_thfr_amount jO aaL -d iifc  issu ing- ar_amfindin&_ an

i s  asagssmsnt;

16 (21 Jo rjax jrariods bsgtnmoK-aftr-Q^gmber 3h

17 years after thereturn >ai!L51dL_wlLeths r.or not .a return aas.nkdjm .a^ fla rJJie
18 date prescribed by lawLth^deoatlmgiiLmflY UKCgfl^.Qr degr^ie.thg.ii iuajjnLQl

19 tax due fey i ssuing-or. amending an assessmenl.wilfria lhatilve^eii.rjiedM LaRgi

20 that five-year period,ihe derjartmenJLmavjtotJncreaseup assessment under-tliis

21 sub sec tion . [IF TH E TAX IS NOT ASSESSED BEFORE TH E EXPIRATION

22 OF TOE THREE-YEAR PERIOD, PROCEEDINGS M AY NOT BE

23 INSTITUTED IN COURT FOR THE COLLECTION OF THE TAX].

24 * Sec. 3. AS 43.05.270(a) is amended to read:

25 (a) When the assessment o f a tax imposed by this title has been made

26 within the period o f limitation under AS 43.05.260, the tax may be collected by

27 levy or by a proceeding in court {, BUT ONLY] if the levy is made or the

28 proceeding is begun:

29 (1) within six years after the latest o f any o f the following;

30 D J  the assessment of the tax;

31 fB) the final administrative determination o f tkejgrteyance,

rSRR 185iL&C) -4- SBf/185b
.  T>cvr nnACKSTED)
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1 if (he taxpayer nies a grievance from an assessmentLor

2 fCLthe n p.RJLlaflHgial[xg5gi«tl.9q-Qr.an.fli2a£aLJ.ti»ig. taapaygr

3 ammls frm LliM LadjM saLtlye determination of ajffisxantfi; or
4 (2) before the expiration of a period for collection agreed upon in

5 writing by the department and the taxpayer before the expiration of the six-year

6 period; a period agreed upon may be extended by subsequent agreements in

7 writing made before the expiration o f the period previously agreed upon [; THE

8 PERIOD PROVIDED BY THIS PARAGRAPH DURING WHICH A  TAX

9 MAY BE COLLECTED BY LEVY MAY NOT BE EXTENDED OR

10 CURTAILED BECAUSE OF A JUDGM ENT AGAINST THE TAXPAYER].

11 * Sec, 4. AS 43.05.260(a)(1), enacted by sec. 2 of this Act. and sec. 3 of this Act are

12 retroactive to January 1,1976.

13 * Sec. S. This Act takes effect immediately under AS 01.10.070(c).

SB0185b - 5 -  C S S B  1 8 5 ( L & C )
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OFFERED IN THE SENATE 

TO: CSSB 377(FIN)

Page I, line 1, after "procedures":

Insert ", including procedures related to the assessm ent and collection of certain

taxes"

Page 1, after line 3:

Insen a new bill section to read:

"* Section 1. LEGISLATD/'E FINDINGS AND PURPOSE RELATED TO SECTIONS 

8 AND 9. (a) Tne legislature finds that

(1) with respect to income taxes imposed under former AS 43.21 and oil and 

gas production taxes imposed by AS 43.55,

(A) the Department of Revenue has interpreted AS 43.05.260 to permit 

it to issue an amended assessment at any time during the administrative consideration 

o f an appeal or of a claim for credit or refund;

(B) die department’s interpretation o f AS 43.05.260 and 43.05.270 are

correct; a,,d

(C) it is in the public interest that AS 43.05.260 and 43.05.270 be 

clarified by amendment, effective from the date of enactment o f  those sections, to 

reflect these longstanding administrative interpretations;

(2) the legal and factual issues arising out o f the separate accounting methods 

used in the levy and collection o f income taxes imposed under former AS 43.21 and oil and 

gas production taxes imposed by AS 43.55 are complex and require lengthy audits by the 

Department o f Revenue to accurately determine the amount o f the taxes that are due the state 

from the respective levies;

(3) two other factors have contributed to the lengthy period required to issue 

accurate tax assessments for the taxes imposed by former AS 43.21 and AS 43.55:

A M E N D M E N T

- I-



(A) throughout the 1970’s and the 1980’s, the Department of 

Revenue’s ability to audit these tax returns effectively was constrained bv its audit 

resources; and

(B) subsequent to the enactment o f former AS 43.21 in 1978, 

taxpayers requested suspension of action on assessments pending the outcome of a 

challenge to the constitutionality of the separate accounting method as applied to the 

levy and collection o f the income tax; litigation arising out o f this challenge was riled 

in 1979 and concluded in 1986;

(4) the six-year limitation on the collection o f taxes, as applicable to income 

taxes imposed by former AS 43.21 and production taxes imposed by AS 43.55, shouid be 

amended retroactively to clarify that the limitation on collections is tolled during any 

administrative or judicial consideration of an assessment; die adoption of the amendment 

embodies the interpretation by and practice of the Department o f Revenue since the

enactment o f  AS 43.05.270 by sec. 1, ch. 94, SLA 1976;

(5) often a tax levy cannot be made or a proceeding in court cannot be

initiated for the collection o f unpaid taxes within six years after the assessment o f that tax

because

(A) the protest of an assessment begins a process that often takes 

several years to complete;

(B) after a final administrative decision on a protest has issued, judicial 

resolution o f the protest often lasts several more years; and

(C) commencement of a separate collection action while an 

administrative or judicial appeal of a taxpayer’s protest of an assessment is pending 

is impractical and an inefficient use of the resources o f the executive and judicial 

branches o f the state government;

(6) substantial taxes assessed under former Ad 43.21 and under AS 43.55 

remain uncollected;

(7) these uncollected taxes are in large part the result o f disputes over value 

at the point o f production for oil and gas produced in the state;

(8) substantial public revenue is at risk in the litigation to which reference is 

made in (b)(2) of this section, and it is contrary to the public interest to allow these revenues 

to go uncollected;

3-LSISSSVE.4



(9) because the deportment has had difficulties in obtaining information and 

completing audits within the three-year period set out in AS 43.05.260(a) and has had to 

amend assessments based on information developed during taxpayer appeals to reflect the 

correct amount o f tax due, a longer statutory period for assessments should oe provided for 

tax periods beginning after December 31, 1993;

(10) taxpayers also have an interest in finality and certainty with respect to 

the amount o f taxes due the state, and that interest will be promoted by having a five-year 

statute o f limitations on assessments, except as otherwise authorized by AS 43.05.260(c), after 

which time no increases in the amount due the state will be allowed: and

(11) it is in the public interest to amend AS 43.05.260(a) prospecdvely to 

provide for the issuance and amendment o f assessments within five years from the date the 

taxpayer’s return is filed, except as provided in AS 43.05.260(c).

(b) The purposes o f  the amendment o f AS 43.05.260(a), made by sec. 8 o f this Act, 

and of AS 43.05.270(a), made by sec. 9 o f this Act, are

(1) to validate and affirm the longstanding administrative interpretation and 

practices o f  the Department o f Revenue in assessing and collecting taxes;

(2) to make clear specific existing law that resulted in the inconsistent 

decisions o f the state Superior Court reached in Tesoro Petroleum Corporation, et al., v. State 

o f  Alaska, Department of Revenue, Superior Court No. 3AN-89-7130 Civ., and State of 

Alaska. Department o f Revenue v. Exxon Corporation, et al., Superior Court No. 3AN-89- 

5215 Civ.

(3) to make prospective changes to the statute of Limitations for assessments 

in AS 43.05.260 to allow the Department o f Revenue five years from the date the taxpayer’s, 

return is filed to complete its audit and issue or amend an assessment, for tax periods 

beginning after December 31, 1993."

Page 1, line 4:

Delete "* Section 1."

Insen "* Sec. 2.”

S-L.SlS88ME.-r

Renumber the following bill sections accordingly.



Page 3, after line 30:

Insen new bill sections to read:

”* Sec. 8. AS 43.05.260(a) is amended to read:

(a) Except as provided in (c) o f this section and AS 43.20.200(b), the amount 

o f a tax imposed by this tide must be assessed

(1) for tax periods ending before January 1.1994. within three years 

after rhe return was filed, whether or not a return was filed on or after the date 

prescribed by law: however, at anv time during the adm inistrative consideration  

of a taxpayer grievance or o f a claim for credit or refund, based upon a tax 

im posed bv form er AS 43.21 or bv AS 43.55. the department mav increase or 

decrease the am ount of tax due bv issuing or amending an assessm ent:

(2) for tax periods beginning after December 31. 1993. within five 

years after the return was filed, whether or not a return was filed on or after the 

date prescribed bv law: the departm ent mav increase or decrease the am ount of 

tax due bv issuing or am ending an assessm ent within the five-vear period: after 

that five-vear period, the departm ent m av not increase an assessm ent under this 

subsection . [IF THE TAX IS NOT ASSESSED BEFORE THE EXPIRATION OF 

THE THREE-YEAR PERIOD, PROCEEDINGS MAY NOT BE INSTITUTED IN 

COURT FOR THE COLLECTION OF THE TAX.]

* Sec. 9. AS 43.05.270(a) is amended to read:

(a) When the assessment of a tax imposed by this title has been made within 

the period o f limitation under AS 43.05.260, the tax may be collected by levy or by 

a proceeding in court (, BUT ONLY] if  the levy is made or the proceeding is begun:

(1) within six years after the latest of anv of the following:

( A) the assessment o f the tax;

(B) the final adm inistrative determination of the grievance, 

if the taxpayer files a grievance from an assessment: or

(C) the final judicial resolution o f an appeal, if the taxpayer 

appeals from a final adjudicative determination o f a grievance: or

(2) before the expiration o f  a period for collection agreed upon in 

writing by the department and the taxpayer before the expiration o f the six-year 

period; a period agreed upon may be extended by subsequent agreements in writing

8-LS1S88NE.4
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made before die expiration of the period previously agreed upon [; THE PERIOD 

PROVIDED BY THIS PARAGRAPH DURING WHICH A TAX MAY BE 

COLLECTED BY LEVY MAY NOT BE EXTENDED OR CURTAILED BECAUSE 

OF A JUDGMENT AGAINST THE TAXPAYER]."

Renumber the following bill sections accordingly.

Page 5, after line 6:

Insert new bill sections to read:

" * Sec. 13. Under the provisions o f AS 01.10.030, if  any provisions o f this Act, or the 

application thereof to any person or circumstance is held invalid, the remainder o f this Act 

and the application to other persons or circumstances shall not be affected thereby.

* Sec. 14. Sections 8 and 9 o f this Act are retroactive to January 1, 1976.

* Sec. 15. Sections 8, 9, 13, and 14 o f this Act take effect immediately under 

AS 01.10.070(c)."

Renumber the following bill section accordingly.

Page 5, line 7:

Delete "This"

Insen "Except as provided in sec. 15 o f this Act, this"

S-LS1888\E.4



A l a s k a  S t a t e  L e g i s l a t u r e

S e n a to r  T im  K e l ly ,  C h a ir
Senator Sieve Rieger, V>ce Chair 
Senator 8ert Sharp 
Senator Judy Salo 
Senator Georgianna Lincoln

ST- i E C A p itO L . SU ITE  101 
JUNEAU . ALASKA 9 9 3 0 1 3 2  
PM CNE ‘9071 A65-3322 
FAX 9071 465-3736

S E N A T E  L A B O R  A N D  C O M M E R C E  
C O M M IT T E E

7t6 W  ATH SU ITE A00 
ANCHORAGE AK 99501-2133 
=h O NE 907', 253-3130 
=a;< ,9071 233-1524

M E M O R A N D U M

T O : Senator K e llv , ChairJ  1

F R O M : Josh F ink , A d m in istra tiv e  A id e

D A T E : A pril 13, 1994

RE: M eetin g  w ith A ss is ta n t A ttorney G eneral Jim  B ald w in  on 
SB  1S5, L im ita tion s Period for Tax A ssessm en ts  & C o llec tio n

A t 9:00  a .m . A pril 13, I m et w ith  Jim B ald w in  regarding an am endm ent the 
A ttorney G eneral w ou ld  like to o ffer  to SB  185 in an effo rt to reach a 
co m p ro m ise  accep tab le  to the S en a te  Labor & C om m erce C om m ittee . (S ee  
a tta ch ed  a m e n d m e n t)

B a s ic a lly , th is am endm ent w o u ld  a llo w  the S tate to m o d ify  tax a sse ssm en ts , up 
or d ow n , for a sse ssm en ts  in itia lly  m ade w ith in  the three year statute o f  
lim ita tion s prior to D ecem b er 3 1 st, 1994. A fter  this date, the statute o f  
lim ita tio n s for tax a sse ssm en ts  w ou ld  be ex ten d ed  from  three to f iv e  years, and 
m o d if ic a tio n s  resu ltin g  in an in crea sed  a sse ssm e n t after the in itia l a sse ssm en t  
w ould  be proh ib ited  after f iv e  years, even  i f  the a sse ssm en t is s till being  
co n tested  b eyon d  f iv e  years from  the in itia l a sse ssm en t. T he S ta te  w ould  s t ill be 
a llo w e d  to reduce an a sse ssm en t after the f iv e  year p eriod .

A s to the m eth o d o lo g y  u tilized  in d eterm in in g  the va lue o f  o il, va lue for royalty  
purposes is se t out in o il and gas lea ses , w h ile  va lue for tax purpose: is set out in 
statute and regu la tion . V alu e, accord in g  to Mr. B a ld w in , is n eb u lou s. For 
ex a m p le , the va lu e in the early  years (1 9 7 8 -1 9 8 0 )  w as cap p ed  by agreem ent 
b etw een  the State and producers at the fed era l price c e i l in g s  for royalty  
p u rp oses. H o w ev er , S tate statute m andated the va lu e for p rod u ction  tax 
purposes be based on actual va lu e , even  if  it ex c e e d e d  the a rtific ia l federal price
c e i l in g s .

If d eta iled  in form ation  on d eterm in in g  va lu e  is n eed ed , the A G 's o f f ic e  can  
provide that. If actual figu res are d esired , they  cou ld  o n ly  be co n v e y e d  in an 
e x e c u t iv e  s e s s io n .
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A M E N D M E N T

Page  1, l i n e  13:

F o l l o w i n g  "en a c tm e n t ,  o f " :  

D e l e t e  " t h a t  s e c t i o n "  

I n s e r t  " t h o s e  s e c t i o n s "  

F o l l o w i n g  " r e f l e c t " :

D 0  X 0 H. *9 ,f 1 3 11 

I n s e r t  " t h e s e "

P a g e  1 ,  l i n e  14 :



y e a r  p e r i o d  s e t  out  m  AS 43 . 05 . 2 ;3C (a) and ha s  had  t o  amend 

a s s e s s m e n t s  b a s e d  on i n f o r m a t i o n  de v e l o p e d  d u r i n g  t a x p a y e r  

a p p e a l s  t o  r e f l e c t  t h e  c o r r e c t  amount or t a x  due ,  a l o n g e r  

s t a t u t o r y  p e r i o d  f o r  a s s e s s m e n t s  s h o u l d  be p r o v i d e d  f o r  t a x  

p e r i o d s  b e g i n n i n g  a f t e r  December 31, 1994;

(10) t a x p a y e r s  a l s o  have  an i n t e r e s t  i n  f i n a l i t y  

and c e r t a i n t y  w i t h  r e s p e c t  t o  t h e  amount o f  t a x e s  due t h e  

s t a t e ,  and t h a t  i n t e r e s t  w i l l  be promo ted  by h a v i n g  a f i v e -  

y e a r  s t a t u t e  of l i m i t a t i o n s  on a s s e s s m e n t s ,  e x c e p t  as

- 2 -



F o l l o w i n a



: ... w : , ■ / ■ "■ ■ , ■■■■■■ -■■W/WW.

moer

(1) for tax periods ending before January 1, 1995,

w i t h i r .  t h r e e  v e e r s  e f t e r  t h e  r e t u r n  was"

Page  3, l i n e  13:

F o l l o w i n g  " l a w " :

D e l e t e  " . "

I n s e r t

Page  3, l i n e  19:

D e l e t e  a l l  m a t e r i a l .

I n s e r t  "however, at any time during the administrative

mt:



c o n s i d e r a t i o n  o f  a t a x p a y e r  g r i e v a n c e  o r  o f  a c l a i m  f o r  c r e d i t  o r  

r e f u n d ,  b a s e d  upon  a t a x  im p o sed  u n d e r "

? = oe  3, l i n e  _1:

F a l l o w i n g  ' 'am ending ;11 :

I n s e r t  "an a s s e s s m e n t ;  11

I n s e r t  new m a t e r i a l  t t  r e a d :

" (2) f o r  t a x  p e r i o d s  b e g i n n i n g  a f t e r  Decem ber  31,  

1994.  w i t h i n  f i v e  y e a r s  a f t e r  t h e  r e t u r n  was f i l e d ,  w h e t h e r  o r  

n o t  a r e t u r n  was f i l e d  on o r  a f t e r  t h e  d a t e  p r e s c r i b e d  by la w ;  

t h e  d e p a r t m e n t  may i n c r e a s e  o r  d e c r e a s e  t h e  am o u n t  o f  t a x  d u e  

by  i s s u i n g  o r  a m en d in g  an  a s s e s s m e n t  w i t h i n  t h a t  f i v e - y e a r  

p e r i o d ;  a f t e r  t h a t  f i v e - y e a r  p e r i o d ,  t h e  d e p a r t m e n t  may n o t  

i n c r e a s e  an  a s s e s s m e n t  u n d e r  t h i s  s u b s e c t i o n . "

P ag e  3, l i n e  26 :

D e l e t e  " t a x p a y e r  u n d e r  AS 4 3 . 2 0 . 2 7 5 "

Page  4, l i n e  15:

F o l l o w i n g  "* S ec .  4 . " :

D e l e t e  " S e c t i o n s  2 an d "

- 5 -





S E C T I O N A L  A N A L Y S I S

Section 1. This section contains proposed legislative 
findings setting forth the Department of Revenue's interpretation 
of AS 43.05.260 and of AS 43.05.270. The proposed legislative 
findings conclude that the department's interpretation is correct 
and that it is in the public interest that AS 43.05.260 and 
AS 43.05.270 be clarified to reflect the department's 
interpretation. This section also sets forth the purpose of 
sections 8 and 9 of CS SB 377, which is to validate and affirm the 
department's longstanding administrative interpretation and to 
resclve inconsistent decisions in the state Superior court.

Section 8. This section adds language to AS 43.05.260(a) 
to clarify that for tax periods ending before January 1, 1994, the 
Department of Revenue may increase or decrease the amount of a tax 
due by issuing or amending an assessment under AS 4 3.21 or AS 43.55 
at any time during the administrative consideration of a taxpayer 
grievance on an assessment or a claim for credit or refund of a 
tax. This section also adds AS 4 3.05.2 60(a) that provides that for 
tax periods beginning after December 31, 1993, the Department of 
Revenue may increase or decrease the amount of a tax due by issuing 
or amending an assessment within five years after a return is 
filed. After expiration of the five-year period, an assessment may 
not be amended by the department.

Section 9. This section adds language to AS 43.05.270(a) 
to clarify the six-year limitation on collection of taxes after 
assessment. Under this section, the limitation period does not 
begin to run until the final administrative determination of a 
grievance if the taxpayer files a grievance from an assessment or 
the final judicial resolution of an appeal if the taxpayer appeals 
from a final adjudicative determination of a grievance.

Section 13. This section acknowledges the severability 
clause of AS 01.10.030.

Section 14. This section makes AS 43.05.260(a)(1), 
enacted by sec. 8 and sec. 9, retroactive to January .1, 197 6.

Section 15. This section makes AS 43.05.260 take effect 
immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 

RY S E N A T O R S  T A Y L O R  BY R E Q U E S T . K e rttu la

Introduced: -4/7/93
Referred: FINANCE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the limitations period for assessments for certain state taxes,

and for collection, after assessment, of taxes due the state; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. LEGISLATIVE FINDINGS AND PURPOSE, (a) The legislature finds that

(I) with respect to income taxes imposed under former AS 43.21 and oil and 

gas production, or severance, taxes imposed by AS 43.55,

(A) the Department of Revenue has interpreted AS 43.05.260 to permit 

it to issue an amended assessment at any time during the administrative consideration 

of an appeal or of a claim for credit or refund;

(B) the department’s interpretation of AS 43.05.260 is correct; and

(C) it is in the public interest that AS 43.05.260 be clarified by

amendment, effective from the date of enactment of that section, to reflect this

longstanding administrative interpretation;

SENATE HILL NO. 185

S U 0 l8 5 a •I*
New T e x t  U n d e r l i n e d  [ DELETED TEXT BRACKETED)

SB 185



1 (2) the legal and factual issues arising out of the separate accounting methods

2 used in the levy and collection of income taxes imposed under former AS 43,21 and oil and

3 gas production, or severancel taxes imposed hv AS 43.55 are complex and require lengthy

4 audits by the Department of Revenue to accurately determine the amount of the taxes that are

5 due the state from the respective levies;

6 (3) two other factors have contributed to the lengthy period required to issue

7 accurate tax assessments for the taxes imposed by former AS 43.21 and AS 43.55;

8 (A) throughout the 1970's and the 1980’s, the Department of Revenue’s

9 ability to audit these tax returns effectively was constrained by its audit resources; and

10 (B) subsequent to the enactment of former AS 43.21 in 1978, taxpayers

11 requested suspension of action on assessments pending the outcome of a challenge to

12 the constitutionality of the separate accounting method as applied to the levy and

13 collection of the income tax; litigation arising out of this challenge was filed in 1979

14 and concluded in 1986;

15 (4) the six-year limitation on the collection of taxes, as applicable to income

16 taxes imposed by former AS 43.21 and pVtfperly production taxes imposed by AS 43.55,

17 should be amended retroactively to clarify that the limitation on collections is tolled during

18 any administrative or judicial consideration of an assessment; the adoption of the amendment

19 embodies the interpretation by and practice of the Department of Revenue since the enactment

20 of AS 43.05.270 by sec. I, ch. 94. SLA 1976;

21 (5) often a tax levy cannot be made or a proceeding in court cannot be initiated

22 for the collection of unpaid taxes within six years after the assessment of that tax because

23 (A) the protest of an assessment begins a process that often takes

24 several years to complete;

25 (B) after a final administrative decision on a protest has issued, judicial

26 resolution of the protest often lasts several more years; and

27 (C) commencement o' a separate collection action while an

28 administrative or judicial appeal of a taxpayer’s protest of an assessment is pending

29 is impractical and an inefficient use of (he resources of the executive and judicial

30 branches of the state government;

31 (6) substantial taxes assessed under former AS 43.21 and under AS 43.55

S B  185 -2 -
New T e x t  U n d e r l i n e d  (D E LE T E D  TEXT BRACKETED)
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3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

2 0  

21 

2 2

23

24

remain uncollected;

(7) these uncollected taxes arc in large part the result of disputes over value 

at the point of production for oil and gas produced in the state; and

(8) substantial public revenue is at risk in the litigation to which reference is 

made in (b)(2) of this section, and it is contrary to the public interest to allow these revenues 

to go uncollected.

(b) The purpose of the amendment of AS 43.05.260(a), made by sec. 2 of this Act, 

and of AS 43.05.270(a), made by sec. 3 of this Act, is

(1) to validate and affirm the longstanding administrative interpretation and 

practices of the Department of Revenue in assessing and collecting taxes; and

(2) to resolve the inconsistent decisions of the state Superior Court reached in 

Tesoro Petroleum Corporation, et al., v. State of Alaska, Department of Revenue, Superior 

Couit No. 3AN 89-7130 Civ , and Stale of Alaska. Department of Revenue v. Exxon 

Corporation, et al., Superior Court No. 3AN-89-52I5 Civ.

* Sec. 2. AS 43.05.260(a) is amended to read;

(a) Except as provided in (c) of '.his section and AS 43.20.200(b), the amount 

of a tax imposed by this title must be assessed within three years after the return was 

filed, whether or not a return was filed on or after the date prescribed by law. 

However, notwithstanding the limitation on assessments for a tax imposed bv

former AS 43.21 or bv AS 43.55. the department mav increase or decrease the 

amount of tax due bv issuine or amending

(A) an assessment at anv t»nie during Ihe administrative-
7

consideration of a taxpayer grievance on an assessment filed bv the

2 0

26

taxpayer under AS 43.iML240; or

a f°r credit or refund of a tax filed bv the

27

28

29

30

31

taxpayer under AS 43.-24U75 [IF THE TAX IS NOT ASSESSED BEFORE 

THE EXPIRATION OFTHE THREE-YEAR PERIOD, PROCEEDINGS MAY 

NOT BE INSTITUTED IN COURT FOR THE COLLECTION OFTHE TAX], 

* Sec. 3. AS 43.05.270(a) is amended to read:

(a) When the assessment of a tax imposed by this title has been made within 

the period of limitation under AS 43.05.260, the tax may be collected by levy or by

S B O I8 5 a •3- S B  185
f lew  T > ix t  U n d e r l i n e d  [D E L E T E D  TEXT BRACKETED)
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a proceeding in court [, BUT ONLY) if the levy is made or the proceeding is begun:

(1) within six years after the latest of anv of the following;

iA) the assessment of the tax;

I It) the final administrative determination of the grievance, 

if the taxpayer tiles a grievance from an assessment; or

(C) the final judicial resolution of an appeal, if the taxpayer 

appeals from a final adjudicative determination of a grievance; or

(2) before the expiration of a period for collection agreed upon in

writing by the department and the taxpayer before the expiration of the six-year period;

a period agreed upon may be extended by subsequent agreements in writing made 

before the expiration of the period previously agreed upon [; THE PERIOD 

PROVIDED BY THIS PARAGRAPH DURING WHICH A TAX MAY BE 

COLLECTED BY LEVY MAY NOT BE EXTENDED OR CURTAILED 3ECAUSE 

OF A JUDGMENT AGAINST THE TAXPAYER],

* Sec. -4. Sections 2 and 3 of this Act are retroactive to January 1, 1976.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

S B 185 -4*
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3  2  TO^ Ĉ -CD'  V3

3  TO 
S ' S .

h: - x r  ►*. g .  o

g  3  
S - x i S
o  5  r -  

c
TO- TO
2  3-

to v ;  t?d o .  
N3 o  X c
~  "  x  2
s  am  O 3  “

'  v to—- h*« w r^: l j  iw <-23.0 cn <  c r  5  ^
w- *—• 3 * hj .C Dr-\ *-*• 2  P* W A

g  cd *i 2 -
o«-*•
CD

V3 C-J CD C 3 P

C/3

, o :- i

9 %  “ S  n : g  o  »  p o x & lI- '■ to s ' ^ § - ’3 - ' 3 ^ 2 o 3  73.0 71 =

» £  2 - a ^.- .-. «.-TO*0 Q . t o (~)

! g ;> l V ' '. ® 2  |
.-to4to. P  o ' to.

ip  to  2  ►*.-- to r :-  S -

. s '  
o  o  
o -
3  5

I» S* pOM— cn
CD e+

CL   p  COtT\ __ 7n rr-s

^  :t3 5*-i CD
.  p  o  o

0 - 3
= f O c  O 
Q c  n  3 
to a .  — x-«-*• o  CD 
«- P  2  ^  3* 3:  J  Cr. 
CD CD 3
_ i ^ 3 J  Jl*c r  r• ^  • *■“* ^  k_*.H- ►*» " io P  
- T O C 'S .< OTO o

9  O* p ‘ TO 3  
S t o o p  o .

71 - S 3
O S ' S ' 13 71 
3  g . IP TO TO

— 71 ip v; 
I* P

S ' s '  o  -

CD’

TO 71

a .  o 71 IP TO
a*
ip

t o »  “
<  x ’o
TO S ’ 3 '
P  f  «

w « r
^  p

CD „H W » -  .<-*- C+ P  ‘X.
? a o  S’S

71 3  ~  2 .3  71 ..  D

71 J?*. .
= O'* (
CL

O  ^  V / iT ►—►rt C/J O CD

3  ^  ^<r+- -1 ^  CL 3
O »  ?  S ' ~  3
-n ^  s 3, T3 (D O5} TO* >—'

_.. in cn << ^
»/> y3 cd qr=?f' P  r-» ^
-  l a w  5  p  CL

a  o  3  12.
k Cd S- £  CL

c r  o  
P  CL

cr
CD 
P

t u  t - T -  T O .
CL O' P  L3

3  £  3 - a  2 , bi s  «  
g . - g r a . S ’ o-HiTO*-r 00 cd »-• 2 . o  cdCD cji r3 CD C/3. cr cn*

Bill aims at collecting 
claims on oil industry
B y  R A L P H  T H O M A S
Daily N ew s reporter

J U N E A U  — T h e  H ic k e l  a d m i n i s t r a t i o n  
h a s  d e c id e d  to  m a k e  a  b i g  p u s h  f o r  l e g i s ­
l a t i o n  t h a t  w o u l d  m a k e  i t  e a s i e r  t o  c o l l e c t  
m o r e  t h a n  S I  b i l l i o n  in  o i l  t a x  c l a i m s .

T h e  m e a s u r e ,  w h ic h  f a c e s  s t r o n g  i n d u s t r y  
o p p o s i t i o n ,  s a t  d o r m a n t  f o r  n e a r l y  a  y e a r ,  
b u t  is  s c h e d u l e d  f o r  a  h e a r i n g  t o d a y  i n  t h e  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .

A t  i s s u e  a r e  t h e  s t a t u t e s  o f  l i m i t a t i o n  t h a t  
d i c t a t e  h o w  l o n g  t h e  s t a t e  h a s  to  f i l e  t a x  
c la i m s  a n d  c o l l e c t  b a c k  t a x e s .

S t a t e  t a x  c l a i m s  a g a i n s t  o i l  c o m p a n i e s  
t o t a l  m o r e  t h a n  S 5 .5  b i l l i o n .  B u t ,  w i t h  m a n y  
c l a i m s  , d a t i n g  b a c k  m o r e  t h a n  a  d e c a d e ,  
o i l - c o m p a n y  l a w y e r s  h a v e  b e g u n  u s i n g  t h e  
s t a t u t e s  o f  l i m i t a t i o n  t o  k e e p  t h e  s t a t e  f r o m  
c o l l e c t i n g  t h e  o ld  t a x  d e b t s .
- ‘ O n e  s u c h  c a s e ,  a g a i n s t  E x x o n  C o r p . ,  i s  

s l a t e d  t o  g o  b e f o r e  t h e  A l a s k a '  S u p r e m e  
C o u r t  i n  M ay-. M b r e  t h a n  S I. b i l l i o n  w o r t h  o f  
o i l  t a x  c l a i m s '  a g a i n s t  . E x x o n  a n d  o t h e r

P lease see  BacK Page, T A X E S
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S t a t e  m u s t  p r o t e c t  i t s  r e s o u r c e s  a n d  c o l l e c t  t a x e s  o w e d
8 y  G O V . W A L T E R  J .  H IC K E L

.JU N E A U  —  T h e  e d i to r i a l  w r i t e r s  a t  t h e  V o ice  
o f  th e  T im e s  d e p a r t e d  f r o m  t h e i r  n o rm a l ,  
r e a s o n e d  a p p r o a c h  to  p u b lic  p o l ic y  d e b a te s  on  
A p ril  6 a n d  7 w h e n  th e y  im p l ie d  th e  H ic k c l 
a d m in is t r a t io n  w a n ts  to  r a i s e  t a x e s  o n  th e  o il 
in d u s try .

T o  s u g g e s t  th i s  a d m in i s t r a t io n  w a n ts  to  e n a c t  
n ev r t a x e s  o r  e v e n  r a i s e  e x is t in g  ta x e s  o n  th e  o il 
in d u s t r y  is  n o t t r u e .

M y a d m in is t r a t io n  is  p u s h in g  f o r  le g is la t io n  to  
m a k e  s u r e  th e  o il c o m p a n ie s  p a y  th e  t a x e s  th e y  
a l r e a d y  o w e  a n d  h a v e  o w e d  f o r  y e a r s .  T h e  V o ic e  
o f  th e  T im e s  e d i to r i a l s  la b e l  t h i s  a  " s u ic id a l  ta x  
p o lic y ” th a t  w o u ld  s u b j e c t  t h e  o il c o m p a n y  
t a x p a y e r s  to  " o p e n -e n d e d  r e t r o a c t i v e  t a x  
l i a b i l i t ie s .”

N o th in g  c o u ld  b e  f u r t h e r  f r o m  th e  t r u th .  T h e  
oil c o m p a n ie s  w e r e  l ia b le  fo r  th e  ta x e s  t h a t  w e r e  
on th e  b o o k s  a t  th e  t im e  th e y  to o k  o u r  o il.

L e t m e  b e  c le a r :  W e a p p r e c i a t e  th e
p a r t n e r s h i p  th i s  s t a te  h a s  h a d  w i th  th e  oil 
in d u s try  o v e r  th e  y e a r s .  T h e r e  is  n o  d o u b t  i t  h a s  
b e e n  b e n e f ic ia l  to  A la s k a n s .  H o w e v e r ,  w e  h a v e  
h o n o re d  o u r  p a r t  o f  th e  b a r g a in ,  a n d  w e  e x p e c t  
th e  oil c o m p a n ie s  to  h o n o r  th e i r  p a r t .

W e a r e  n o t  s e e k in g  th is  c la r i f i c a t i o n  o f  th e  law

. ■ •• v- .7.' -CttMPASS
b e c a u s e  w e  n e e d  m o r e  m o n e y ,  b u t  r a t h e r  
b e c a u s e  t h e s e  b i l l io n s  o f  d o l l a r s  a r e  o w ed  to  
A la sk a .

O n e  e d i t o r i a l  w r i t e r  c o r r e c t l y  s t a t e s  th a t  th e  
d e f in in g  i s s u e  o f  th e  1994 g u b e r n a to r ia l  
c a m p a ig n  w ill  l ik e ly  b e  th e  a b i l i t y  o f  th e  s t a te  to  
r e s p o n s ib ly  m a n a g e  i t s  r e s o u r c e s .

T h is  h a s  b e e n  th e  d e f in in g  i s s u e  o f  m y  e n t i r e  
p o l i t ic a l  l i f e .  A la s k a  is  a n  o w n e r  s t a t e  a n d  h a s  to  
r e s p o n s ib ly  m a n a g e  th o s e  r e s o u r c e s .  I t  is 
p r e c i s e ly  b e c a u s e  p r e v io u s  a d m in is t r a t io n s ,  
th r o u g h  a  l a c k  o f  u n d e r s t a n d in g ,  n e g le c te d  to  
fo llo w  th r o u g h  o n  t h e i r  o w n e r  s t a t e  o b l ig a t io n s  
th a t  w e  n o w  f in d  o u r s e lv e s  in  th i s  d e b a te .

T h e  d i s p u te  is  n o t  w h e th e r  t h e  m b n e y  is  o w e d  
b y  th e  o il c o m p a n ie s .  W e k n o w  i t  is .  T h e  is s u e  is  
a b o u t  w h e t h e r  th e  m o n e y  is  g o in g  to  b e  c o l le c te d  
b y  th e  s t a te .

A t i s s u e  w i th  S B  185 is  w h e th e r  th e  oil 
c o m p a n ie s  s h o u ld  b e  a llo w e d  to  m a n ip u la te  a

A t  i s s u e  w i t h  S B  1 8 5  i s  w h e t h e r  t h e  o i l  c o m p a n i e s  

s h o u l d  b e  a l l o w e d  t o  m a n i p u l a t e  a  t e c h n i c a l i t y  i n  t h e  l a w  

t o  a v o i d  p a y i n g  t h e  t a x e s  t h e y  a l r e a d y  o w e .

te c h n ic a l i ty  in  th e  law  to  a v o iu  p a y in g  th e  ta x e s  
th e y  a l r e a d y  o w e . T h e  o il c o m p a n ie s  b e l ie v e  th e y  
c a n  d ra g  o u t n e g o t i a t io n s  o v e r  d is p u te d  t a x  
a s s e s s m e n ts  p a s t  t h e  s t a t u t e  o f  l im i ta t io n s .  T h e  
c o m p a n ie s  s a y  th a t  i f  th e  s t a t e  h a s n 't  c o l le c te d  in  
th e  r e q u i r e d  tim e , th e y  s h o u ld n ’t h a v e  to  p a y .

A ro u n d  A p r i l  15 e v e r y  y e a r ,  e a c h  o f  u s  c a n  
p r o b a b ly  u n d e r s ta n d  a  t a x p a y e r ’s  d e s i r e  to  
r e d u c e  h is  ta x  o b lig a tio n .

B u t, w e  a r e  n o t th e  t a x p a y e r s  h e r e .  W e —  y o u  
a n d  I  a n d  a l l  A la s k a  c i t iz e n s  —  a r e  th e  t a x  
c o l le c to r s .

A s  th e  o w n e r s  o f  th e  r e s o u r c e s  o f  th i s  s t a te ,  i t  
is  o u r  d u ty  to  m a k e  s u r e  t h a t  w h e n  o u r  r e s o u r c e s  
a r e  d e v e lo p e d , w e  a r e  p a id  a  f a i r  p r i c e  f o r  th e m . 
W e w o u ld  s u r e ly  b e  i r r e s p o n s ib le  to  A la s k a n s , 
a n d  e s p e c ia l ly  to  f u t u r e  g e n e r a t io n s ,  i f  w e  
s im p ly  g a v e  th e  r e s o u r c e s  a w a y .

Y e t  t h a t ’s p r e c i s e ly  w h a t  th e  o p p o n e n ts  o f  SB

1S5 w ~ ::t u s  to  do .
A t th e  b . s e  o f  th is  w h o le  p ro b le m  is  s im p ly  

th a t  w e  h a v e  n o t b e e n  a c t i n g  e n o u g h  l ik e  th e  
o w n e r  o f  th e  . ’.s o u rc e . I f  P ru d h o e  B a y  w e re  
p r iv a te ly  h e ld , h<AV lo n g  d o  y o u  th in k  i t  w o u ld  
ta k e  th e  o w n e r s ’ la w y e r s  a n d  a u d i to r s  to  a u d i t  
a n d  c o l le c t  w h a t ’s  ow ed ?

Y et, th r o u g h  y e a r s  o f  n e g le c t ,  i t  h a s  tn k e n  
l i t e r a l l y  y e a r s  f o r  th i s  s t a t e  to  a u d i t  a n d  a s s e s s  
u n d e r p a id  ta x e s .  T h is  is  u n a c c e p ta b le .  A nd  it  is 
a ls o  u n a c c e p ta b le  to  a llo w  th e  oil c o m p a n ie s  to  
ta k e  a d v a n ta g e  o f  th e  s i tu a t io n  a n d  b lo w  o f f  
b il l io n s  o f  d o l l a r s  in  b a c k  ta x e s .

T h is  a d m in is t r a t io n  h a s  a g g r e s s iv e ly  p u r s u e d  
th e s e  b a c k  ta x e s .  In  th e  p a s t  t h r e e  y e a r s ,  w e  h a v e  
c o l l e c te d  m o r e  th a n  $ 1 .7  b i l l io n , A n d  w e in te n d  to  
s t a y  a t  it.

A s u ic id a l  t a x  p o lic y ?  N o  w a y . SB 18S  w o u ld  b e  
b e t t e r  d e s c r ib e d  a s  l i f e  s u p p o r t .
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A ttached is a  brief corky-dot outline describing the general provisions of the 
franchise and production tax assessm en t and  collection limitation period 
applicable in Texas (Attachment 1) together with copies of the relevant statutory 
provisions. (Attachment 2) Comparing the Texas s ta tu tes  to the changes that 
would be  m ade by Alaska S en a te  Bill 185, it is ^ ad ily  apparen t the sta tu te  of 
limitations provisions a re  dissimilar.

The m ost apparen t distinction is in Texas Tax C ode § 111.207, which provides 
that although the  basic  limitations periods for a sse ssm en t or collection of taxes 
is ex tended during periods under which taxes a re  paid under protest or judicial 
p roceedings for tax determ inations a re  ongoing and  during which tax 
adm inistrative proceed ings a re  pending, this extension applies only with respect 
to the am ount of taxes a t issue  in those proceedings.

And Texas, like every o ther sta te , has  never retroactively am ended its sta tu te  of 
limitations provisions.



TEXAS TAX STATUIE.QF LIMITATIONS

A ssessm ent and Refund Limitation (Tex. Tax Ann. Code § 111.201 (West 1994))

No tax may be assessed after four years from the date the tax becom es due and 
payable.

No refund of any tax may be made by the Comptroller after four years after the 
date that the tax was paid, except on tolling of the statute of limitations for 
refunds under Tex. Tax Code Ann. § 111.2051.

Agreements to Extend Periods of Limitation (Tex. Tax Code Ann. § 111.203 (West 
1992))

Before expiration of period prescribed in Section 111.201 for refund claims or 
assessm ent or collection of any tax, a written agreement can be entered into 
extending that period.

Exception to Assessment Limitation (Tex. Tax Code Ann. § 111.205 (West 1994))

The limitation period provided by Section 111.201 does not apply and the 
Comptroller may assess a tax imposed at any time if:

(1) with intent to evade the tax, the taxpayer files a  false or fraudulent report;

(2) no report for the tax has been filed; or

(3) information contained in the report of the tax contains a  gross error.

Gross error means that after correction of the error, the amount of tax due and
payable exceeds the amount initially reported by at least 25 percent.

Tolling of Limitation Period (Tex. Tax Coda Ann. § '<11.207 (West 1994)

In determining the end of the tax assessm ent or collection limitations period, the 
following periods are not considered:

(1) The period following the date a tax payment Is made under protest;

(2) The period during which a Judicial proceeding is pending to determine the
amount of tax due; and

(3) The period during which an administrative proceeding is pending for a 
redetermination of the tax liability. Tex. Tax Code Ann. § 111.207(a).

The suspension of the period of limitations under Section 111.207faL applies only 
to the amount Q(_LaxesJn issue under_Subdivision and (3) of that
pubsection- Tex, Tax Code Ann. § 111.207(b) (West 1994).
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§ 111.201 STATE TAXATION
T li lo  2

§ 111.201. Assessm ent L im ita t io n
No rax imposed by this title may be assessed after four years from the date 

that the tax becomes due and payable.

A cts 1961, 6 7 th  L eg ., p . 1508, ch . 389. § 1. e ff . J a n .  1. 1962.

H is to r ic a l  a n d  S ta tu to r y  N o te *

Section 10 of Acts 1981. 67th Leg., p. 243, ch. 
102, eff. AUfi. 31, 1981, provides:

"The am endm ent by this Act in narrow ing  
the petiod  o f lim itations fo r collection of u x  
docs no t apply to th e  e sa tc s  o f p c rio n i w ho 
died p rio r  to the effective date o f this Act."

Section  3 9 (0  o f Acts 19S1. 67th Leg., p. 1787, 
ch. 309. provide*:

"Sections 1 through 8 of S.B. No. 371, Acts o f 
the 67th Legislature. R egular Session, 1981 
[C hapter J02}, are repealed . Section 10 o f S,B, 
No. 371, Act* of the 67th Legislature. R egular 
Session, 1981. applies to the provisions of Title

2, Tax Code, that incorporate the am endm ents 
contained in S.B. No. 371 in  the sam e m an n er 
that Section 10 o f S.B. No. 371 applies to the 
provisions of S.B. No. 371."

Prior Laws:
Acts 19S9, S6th Leg.. 3 rd  C.S.. p. 187, ch. 1, 

a n . 1.045.
Acts 1967, 60th Leg., p. 1019, ch. 448, § 1. 
Acts 1981, 67th Leg., p. 241, ch. 102. § 6. 
Acts 1981. 67th Leg., p. 1787, ch. 389, 

§ 39(1).
VJLT.S. Tax.-Gen. art. 1.045, § (A).

Cross References
E xception to  th is section, see § 111.205.

L ib r a r y  R e f t r « n c c s
Taxation «»318,
WESTLAW Topic No. 371. 
CJ.S. Taxation $§ 382, 394.

C O L I
Ch. 1)

D e lin q u

§  1 1 1

N o te s  o f  D e c is io n s
E xcep tions 1

L  E xcep tions 
F or purposes o f statute. V.T.C.A., Tax Code 

§ 151.507(c), providing that lim itations period  
fo r assessm ent o f sales u x  docs n o t apply  to  
d e te rm ina tion  fo r collection if deficiency n o ­
tice has been given fo r collection o I use tax  "on

§  111-202. S u it L im ita t io n

th e  sam e taxable item ." sales lax  assessm ent 
•which C om ptroller o f Public A ccounts sought 
to levy on advertising  revenues o f publish ing  
com pany w ere  no t "on th e  sam e taxab le  item " 
as use tax xMcsTOiem levied o n  p rin tin g  and  
Other goods and  services th a t w en t in to  physi­
cal production  of publications. B ullock v. Cor­
dovan Corp. (App. 3 Dlsx.1985) 697 S.W ,2d 432, 
ref. rtr .c .

At any tim e w ith in  three years a fte r a  de fic iency or Jeopardy de te rm ina tion  
has become due and payab le o r w ith in  three years a fte r the la st reco rd in g  o f a 
lien , the com ptro lle r m ay b rin g  an action in  the courts o f th is  state , o r any 
other state, or o f the United States in  the name o f the people o f the S tate o f 
T e w  to co llec t the am ount de lin quen t together w ith  pena lties and in terest.
Acts 1981. 67th Leg., p. 1508, ch. 389, § I, eff. Jan. 1, 1982.

H is to r ic a l  a n d  S ta tu to ry  N o te s
For provisions relating  to application  of th e  section w as derived, ooe H istorical and  Statu* 

1981 am endm ent of the article from  w hich this to ry  N otes follow ing § 111.201.
66
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C O L L E C T IO N  P R O C E D U R E S  
Ch. I l l
P r i o r  Lawp;

Acts 1959, 56th Leg. 3rd C.S., p, 187, ch. i, 
an. 1.04S.

Acts 1967, 601 h Leg, p. 1019, ch. 446. § ).

§ 111.203

Acts 1981. 67th l.eg„ p. 241. Ch. 102. § 6. 
Acts 1931, 67th Leg,, p. 1737, ch. 389'

§ 39(0-
V.A.T.S. Tax,-Gen. art. 1.04S, § (B).

Cross R eferences
Delinquent tax collection, applicability o f  this section, See § 131.607.

L ib r a r y  R e fe re n c e s
Taxation «s=*S89. 
WESTLAW Topic No. 371. 
C.J.S. Taxation § 707.

§  1 1 1 .2 0 3 .  A g re e m e n ts  to  E x te n d  P e r io d  o f  L im ita t io n

(a) Before the exp iration o f the periods p rescribed in  Sections 111.104,
111.201, and 111.202 of th is code fo r the f ilin g  o f a re fund  c la im  o r fo r the 
assessment and co llection of any tax imposed by th is title , the com p tro lle r 
and a taxpayer may agree in  w rit in g  to the f il in g  o f a re fund  c la im  or to an 
assessm ent and co llection a fte r that time. The agreement m u st con ta in  the 
reasons the com ptro lle r and the taxpayer w ish  to extend the period. A t any 
tim e befo re the expiration o f the period agreed on, the rem ind m ay be made, 
the tax m ay be assessed and co llected , o r an action m ay be commenced in  any 
court to co llec t the amount de linquent.

(b) The extended period agreed on under Subsection (a) o f th is section m ay 
be extended b y  subsequent agreements made before the exp ira tion  o f the 
extended period. A ll subsequent agreements m ust set fo rth  the reasons fo r 
extend ing the period.

(c) No s in g le  extension agreement m ay be fo r a period o f m ore than 24 
m on ths from  the exp iration date o f the period be ing extended.

(d) The period fo r f ilin g  a re fund c la im  or fo r assessment and co lle c tion  o f 
a  tax m ay be extended if:

(1) w ithou t an extension, there m igh t occur a revenue lo ss to the state;
(2) e ither the taxpayer o r the comptro ller, despite good fa ith  e fforts, 

requ ire s more tim e to prepare fo r o r complete the audit;
(3) w ithou t an extension, circum stances beyond the con tro l o f e ither the 

com p tro lle r or the taxpayer w ou ld  make an aud it b y  the com p tro lle r 
im p rac tica l o r burdensome fo r e ither party; or

(4) an issue o f law  invo lved in  the aud it is aw a iting  de te rm ina tion  in  
c ith e r litig a tion  or an adm in istra tive  proceeding.
(e) If , d u rin g  an extended period agreed on unde r Subsection (a) o f th is 

section , the com ptro lle r fin ds that an amount o f ta x  penalty, o r in te rest has 
been u n law fu lly  o r erroneously co llected, the com ptro lle r sh a ll c red it the 
am ount aga inst any other amount then due and payable b y the taxpayer from
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S T A T E  T A X A T IO N  
T itle 2

whom the amount was collected, The remainder of the amount if any may 
be refunded to the taxpayer.

A cts 1981, 6 7 th  L eg., p. 1508, ch . 389, § 1, e ff. J a n . 1. 1982. A m en d ed  b y  A cts 1983. 
6 8 th  L eG„ p. 458, ch . 94, §§ 1. 2,  eff. M ay  10. 1983.

H is to r ic a l  a n d  S ta tu to r y  N o te s
For provisions relating  to application of the 

198) am endm ent o f the article from  w hich this 
section  w jj  derived, $ «  H istorical and S tatu­
tory  Notes follow ing § 111201.

The 1983 am endm ent, in  subset, (a), in the 
first sentence, in serted  ”111.104'', '’filing of a 
refund  claim  o r fo r  the* inserted  a  com m a 
preceding "and 111.202 of". and  inse tted  "the 
filing of a refund  c la im  o r to", and in  the th ird  
sentence Inserted "the refund  m ay  be m ade" 
and Inserted a  com m a preceding "o r an  ac­
tion”: in subset, (d), in  the in u o d u c to ry  Jan-

§ 111.203

guage, inserted "for filing a refund claim or": 
and added subsec. (e).

P rio r Laws:

Acts 19S9. 56th Leg.. 3rd C S .. p. 167. ch. 1, 
a n , 1.045.

Acts 1967, 60th Leg., p. 1019. ch. 448. § 1. 
Acts 1981, 67th Leg., p. 241, ch. 102. § 6. 
Acts 1981, 67th Leg., p. 1767, ch. 389. 

§ 39(f),
V.A.T.S. Tax.-Ocn. art. l.M S. § (C).

A d m in i s t r a t iv e  C o d a  R e fe re n c e *

C om ptroller o f Public Accounts, sta te  ta le s  and  use tax, statute o f lim itations) see 34 TAC § 3.339.

Taxation ®»569. 
WESTLAW Topic N o. 371. 
C.J.S. Taxation § 707,

V*Udlty o f  p r io r  la w

L ib ra ry ' R e fe re n c e *

Notes of Decisions

1. V alid ity  o f p r io r  law
The leg islature  could  n o t constitu tionally  del­

egate  its pow er to th e  com ptro ller w ithout any

accom panying standards o r  guideline*; § (C) 
of V.a .T.S. Tlx.-Gen. art. 1.04$ (repealed; now . 
this section), therefore, w as an Invalid delega­
tion  of power, and said provision oould h e  
invalid  a s  a  delegation of pow er to  suspend th e  
law  u n d er Const. A rt 1, (  28, Op.Atty.Gen. 
1972, No. M-1190.

§  H i .204. B eg inn in g  o f Period o f L im ita t io n
In  de te rm in ing  the beg inn ing date fo r a period o f lim ita tion  provided in  th is 

t it le , the date th a t a tax is  due and  payab le is  the d ay  a fte r the la s t day on 
w h ich  a paym ent is  requ ired  by the chapter o f th is t it le  imposing the tax.
A cts 1981. 67th Leg., p. 1309, ch. 389, § 1, eff. Jan. 1, 1982.

H is to r ic a l  a n d  S ta t u to r y  N o te s
P r io r  L aw* Acts 1967, 60th L«g., p. 1019. ch . 448, § 1.

Acts 1959, 56th Leg.. 3rd  C S.. p. 187. ch. 1, V.A.T.S. Tax-Con. a n .  1.045, § (D).
art. 1.04S.

§  111.205. E xcep tion  to A ssessm en t L im ita tio n
The lim ita tio n  provided b y  Section 111.201 o f th is code does not apply and 

the com ptro lle r m ay assess a tax imposed by th is t it le  at any tim e If:
6 8

C O LLEC T 
Ch. I l l

(1 )  W!

rcpon:

(2 )  n c

(3 )  in : 
a n d  th e  
p e r c e n t

(4) a t 

h o wever 

the refui

A cts 1981, 6 
66 th  Leg., p

T he  c  
o p p o s iu  
re ta in s

The 1983 » 
"or”; in subc! 
od: added sui

P rio r L*w u
Acts 1959, I 

an. 1.045.

Com ptroller o 
TAC § :•

§  1 U 2 0 6

(a) This r
(1) an

agency; c
( 2 )  a j u  

■ local, stat
(b) A fin 

imposed by 
of 60 days 
report must 
tax liability

(c) Notwi 
title , the cor 
any tax def 
determ inatic 
year after:



A X A T IO N  
T itle  2

if a n y  m a y  

y Acts 1983,

iod claim  oc";

p. 187. eh. 1.

eh- 446, § 1. 
ch. 102, § 6. 

787, ch. 389.

i (C).

>4 TAC § 3.339.

COLLECTION PROCEDURES 
C h. i l l

§  1 1 1 . 2 0 6

.idelixves; § (C) 
repealed: now , 
invalid dclega- 

ision could be 
.* to su tpeod  th e  
•. Op.Atty.Gen.

>vided In this 
: last day on 
sing the tax.

9. Ch. 443. § i . 
§ (D).

io t  a p p ly  a n d  
a n y  t im e  if:

(1 )  w ith  i n t e n t  to  e v a d e  th e  ta x , th e  ta x p a y e r  f i le s  a  f a ls e  o r  f r a u d u le n t  
r e p o r t ;

(2 )  n o  r e p o r t  f o r  th e  ta x  h a s  b e e n  f ile d ;

(3 )  i n f o r m a t i o n  c o n ta in e d  in  th e  r e p o r t  o f  th e  t a x  c o n t a in s  a  g r o s s  e r r o r  
a n d  th e  a m o u n t  o f  ta x  d u e  a n d  p a y a b le  a f t e r  c o r r e c t io n  o f  th e  e r r o r  is  2 5  
p e r c e n t  o r  m o r e  g r e a te r  th a n  th e  a m o u n t  in i t ia l ly  r e p o r te d ;  o r

(4 )  a  t a x p a y e r  h a s  f i le d  a  t im e ly  c l a im  f o r  r e f u n d  w i th  th e  c o m p t r o l l e r ;
h o w e v e r ,  th e  a s s e s s m e n t  is  l im i te d  to  th e  p e r io d  a n d  ty p e  o f  t a x  f o r  w h ic h
th e  r e f u n d  is  s o u g h t.

Acts 1981, 67 th  Leg., p. 1509. ch. 389, § 1, erf. Jan . 1, 1982. A m ended  by  Acts 1983,
68th Leg., p. 459, ch . 94, § 4, eff. M ay 10. 1983.

R e  v iso r 's  N o te

T h e  excep tion  in  S ubsec tion  (3) o f  Sec. (A) o f  A n . 1.045 lite ra lly  says the 
o p p o site  o f  th a t w hich  is in ten d ed . T he rev ised  law  ch o o ses a  m e a n in g  th a t 
re ta in s  the 25 p e rc en t m a rg in  o f  e r r o r  in  re la tio n  to  th e  a m o u n t rep o rte d .

H is to r ic a l a n d  S ta tu to ry  N o tes
Tho 1933 am endm ent, in  s u b d  (2). deleted 

“or"; in  subd. (3) substituted or" for a peri­
od: added  subd. (4).

P rio r L aw s:
Acts 1959. 56th Leg., 3 rd  C.S., p. 187, ch. 1, 

a rt. 1.045.

Acts 1967, GOth Leg., p. 1019, ch. 448, 5 1. 
Acts 1981, 67th Leg., p. 241, ch. 102. § 6. 
Acts 1981. 67th Leg., p. 17S7, ch. 389, 

§ 39(2).
V.A.T.S. Tax.-Gen. arL  1X145. § (A).

A d m in is t r a t iv e  C o d e  R e fe re n c e s

C om ptroller of Public Accounts, tax adm inistration , lnh«rlunc«  t»x, closing docum ents, see 34 
TAC § 3230 .

§ l l l c 2 0 6 .  Exception to Limitation: Determination Resulting From Ad­
ministrative Proceeding

(a) This section applies only to a final determination resulting from:
(1) an administrative proceeding of a local, state, or federal regulatory 

agency, or
(2) a judicial proceeding arising from an administrative proceeding o f a 

local, state, or federal regulatory agency.
(b) A final determination that affects the amount of liability of a tax 

imposed by this title shall be reported to the comptroller before the expiration 
°f 60 days after the day on which the determination becomes finaL The 
report must include a detailed statement of the reasons for the difference in 
^  liability as required by the comptroller.

Cc) Notwithstanding the expiration of a period of limitation provided in this 
‘hie, the comptroller may assess and collect or bring suit for the collection of 
any tax deficiency, including penalties and interest, resulting from a final 
determination or from investigation at any time before the expiration of one 
year after:
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S T A T E  T A X A T IO N  
T itle  2

(1 )  th e  d a y  th e  r e p o r t  r e q u i r e d  b y  S u b s e c t io n  (b )  o f  th is  s e c t io n  is  
r e c e iv e d ,  i f  th e  r e p o r t  is  f i le d  w i th in  th e  6 0 -d ay  p e r io d ;  o r

(2 )  if  th e  r e p o r t  is  n o t  m a d e  o r  is  m a d e  a f t e r  th e  6 0 -d ay  p e r io d ,  t h e  d a y  
th e  r e p o r t  is  r e c e iv e d  o r  th e  d a y  th e  f in a l  d e t e r m in a t io n  is d is c o v e r e d ,  
w h ic h e v e r  p e r io d  is  th e  s h o r te r .

(d )  I f  a f in a l  d e t e r m in a t io n  o r  in v e s t ig a t io n  r e s u l t s  in  th e  ta x p a y e r  h a v in g  
o v e r p a id  th e  a m o u n t  o f  ta x  d u e  t h e  s ta te ,  th e  c o m p t r o l l e r  s h a l l  r e f im d  o r  is s u e  
a  c r e d i t  f o r  t h e  a m o u n t  o f  t h e  o v e r p a y m e n t  a t  a n y  t im e  d u r in g  th e  o n e - y e a r  
p e r io d  d u r in g  w h ic h  a s s e s s m e n ts  m a y  b e  m a d e  u n d e r  S u b s e c t io n  (c )  o f  th i s  
s e c t io n .

(c) This section does not shorten any period of limitation elsewhere provid­
ed in this title.
Acts 1981, 67 th  Leg., p. 1509, ch . 389. § 1, eff. J a n . 1. 1982.

H is to r ic a l  a n d  S ta tu to ry  N o tes
P rio r Lawr.

Acts 1959, 56th Leg.. 3rd C.S., p. 187. ch. 1. 
an . 1.04S. -.

Acts 1967, 60th Leg., p. 1019, ch. 448. § 1, 
V.A.T.S. Tax.-Gen. a rt. 1.04S. § (F).

Adm inistrative Code References
Comptroller of Public Aooouats. tax administration inheritance tax, cloiing documents, sec 34 

TAC § 3.230.

Library' References
T axation  «=»589. 
WESTLAW T opic No. 371. 
C J.S . T axation  5 707.

§  111.207. T o llin g  o f L im ita t io n  P eriod
(a) In determining the expiration date for a period when a tax imposed by 

this title may be assessed or collected, the following periods are not con­
sidered:

(1) the period following the date of a tax payment made under protest;
(2) the period during which a judicial proceeding is pending in a court of 

competent jurisdiction to determine the amount of the tax due; and
(3) the period during which on administrative proceeding is pending 

before the comptroller for a redetermination of the tax liability.
(b) The suspension of a period of limitation under Subsection (a) of this 

section applies only to the amount of taxes in issue under Subdivision (1), (2), 
or (3) of that subsection. ,

(c) A bankruptcy case commenced under Title 11 of the United States Code 
suspends the running of the period prescribed by any section of this title for 
the assessment or collection of any tax imposed by this title until the 
bankruptcy case is dismissed or closed. After the case Is dismissed or closed, 
the running of the period resumes until finally expired.
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COLLECTION PROCEDURES S 111-2S1
C h. I l l

(d) In determining the expiration date for filing a refund claim for a tax 
imposed by this title, the period during which an administrative proceeding is 
pending before the comptroller for the same period and type of tax is not 
considered; however, this provision does not authorize the filing of a refund 
claim for the same transaction or item, for the same type of tax, and for the 
same time period as a refund claim previously filed and granted or denied in 
whole or in pan by the comptroller.
Acts 1981, 67th Leg., p. 1510, ch. 389, § 1. eff. Ja n . 1. 1982. A m en d ed  b y  Acu 1933 
68th Leg., p. 459, ch . 94; § 3, eff. May 10, 1983..

H is to r ic a l  a n d  S t a tu to r y  N o te a

The 1983 am endm ent added subscc. (d). Acts 1967, 60th Leg., p . 1019, ch. 448. § 1.
_  .  Acts 1981, 67th Leg., p. 241, ch. 102. § 6,
P rio r Law s: Acts 1931. 67th Leg,, p. Z7S7, ch. 339,

Acts 1959. 56th Leg.. 3rd C S., p. 187. ch. 1. % 39(0-
a r t - 1.045. V.A.TS. T ax-C cn . art, 1.045. § (£ ).

L ib r a r y  R e fe r e n c e s

T axation 4=589. 
WESTLAW Topic So. 371. 
C J.S . Taxation § 707.

N o te s  o f  D e c is io n s
C onstruction  an d  ap p lica tion  1

L  C onstruction  an d  application  
U nder VJLTS. Tax-G cn. a n .  20.01(T)(2) (re­

pealed; see, now, § 151.056), in  a 'cost-plus" 
con tract fo r tb« im provem ent o f rcolty, a  sepa­
rately sta ted  charge calculated as a  percentage 
of the cost o f the m aterial li  considered p a rt o f 
the "agreed prico" of the m ateria ls and  is th ere ­
fore subject to The sales tax. Additionally, an  
increase in a  deficiency determ ination , occur­
ring  a fte r  the deficiency determ ination  had 
been placed in redc tenn ina iion  status pursuant 
to V.A.T.S. Tox-Gcn. art. 1.032(C) (rapoalod;

see, now, § 111.009) bu t b ey o n d  fo u r (4) years 
from  the date  tax on  th e  tran sac tio n  w as due. 
is no t barred  by the four-year s ta tu te  o f lim ita­
tions con ta ined  in  V.A.T.S. T ax-G en. art. 
20.06(D)(1) (repealed; see. now , § 1S1.507). 
Because V.A.T.S. Tax-G en. a rt. 20.08(C) (re­
pealed; see, now, § 151.511) allow s th e  C om p­
tro ller to increase  the deficiency "at o r  b efo re ' 
iho hearing. V A .TS. T ax-G cn . a rt. 1.045(E) 
(repealed; now , th is section) m ust be  rend to  
loll th e  sta tu te  o f  lim ita tions fo r all tran sac ­
tions in  the au d it period, n o t ju s t  those specific 
transactions u p o n  w hich Mitts o r  use tax  w as 
assessed in the orig inal deficiency de te rm in a ­
tion . C om ptroller's D ecision No. 10,915 
(1980),

[Sections 1X1.208 to 111.250 reserved for expansion]

SUBCHAPTER E. ASSIGNMENT OF TAX CLAIMS

§ 111.251. A ssignm ent on P a ym tn t b y  T h ird  Person
(a) A person may voluntarily pay to the comptroller the tax, fine, penalty, 

and interest due for a period of time under this title by another person after 
the tax becomes due or may pay a judgment for those taxes, and when the tax 
or judgment is paid, the comptroller may assign all rights, liens, judgments, 
and remedies of the state to secure and enforce tax payments to the person 
Paying the tax or the judgment
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1FUNDS, AND CREDITS

'r refbad Sled in accordance with this

hearing or contested ease under the 
.•tide 6Z5S-28a, Vernon's Texas Civil
ug on a claim for refund provided in

of tills code ia entitled to e hearing on 
e with procedures prescribed by the 

.of the time and place of the herring, 
>n a claim for a refund becomes ffn°) 
»e order or decision.
w i f f l

W

Notes

> accordance with prooaduns prMcribed 
mptreller"; and la cubara. <b), truertad 
a bearing".

request a refund or h credit or the 
'©payment of a tax impooed by this 
g which the comptroller may issesn 
'9 refund or credit is requerted:

S T A T E  T A X A T IO N  §  1 1 1 .2 0 1
Title t

(1) u n d e r S u h ch ap te r B of C h a p te r 1 1 2 1 and tbo  re fu n d  ia m ade o r  th e  c red it is issued  
u n d e r a co u rt o rd er,

(2) under the provision of Section 111.104(c)(3) applicable to a refund dalm  filed afte r a 
jeopardy' o r deficiency determ ination becomes final:

(8) u n d e r  C h a p te r  158; o r
(4) u n d er Section  151.318(g) o r  (n).

Amended by Acts 1993, 73rd Leg., ch. G87, § 8, eff. Sept 1,1993. 
l S 112.061 et osg.

H isto rica l and  S ta tu to ry  N o tes

1993 Legislation (3), deleted "of this code" M ow ing  "C hapter 153";
The 1993 amendment addod the exception a t  the and inserted jrabd. (4). 

beginning of tho Introductory langunge; in subd.'

§ 111,108. Recovery of Refund or Credit
(a) W ithin fcur years afte r the  date th a t a refund is erroneously paid  or an am ount of 

c red it is erroneously all owed, the com ptroller m y  recover th e  refund o r c red it in  a  jeopardy 
o r deficiency determ ination. .

(b) This section does not extend o r toU a period of lim itation un d er th is title  for fifing a 
tim ely claim for a raftind.

Amended by Acts 1993, 73tti Leg, ch. 387, f  9. eff. Sept. 1,1992.

H isto rica l an d  S ta tu to ry  N otes

1993 Legislation

The 1993 amendment rewrote the section,

5 1 1 1 .1 0 9 . T a x  R e f u n d  f o r  W a g e #  P a i d  t o  E m p lo y e *  R e c e iv i n g  A id  t o  F a m i l i e s  
W i t h  D e p e n d e n t  C h i l d r e n

T he com ptroller shall Issue a refund fo r  a tax paid by  a  person  to  thio s ta te  i s  the emmmt 
o f a  tax  refund voucher Issued by  th e  Texas D epartm ent o f H um an Services und«r 
S ubchapter D,1 C hap te r 31, Human Resources Code, sub jec t to  the  provisions of th a t 
subchapter.

Add id by Acts 1993, 73rd Leg., ch. 486, § 4.0T, eft. Jan. 1 ,1991  
1 V.T.CJL. Human 8«ourc«> Cods 9 81A71 ot goq.

S U B C H A P T E R D . LIM ITA TIO N S

■§ 1 1 1 .2 0 1 . A M s w m e n t  a n d  R e f u n d  L i m i t a t i o n

(a) No tax  imposed b y  this title  m ay be assessed afte r four y ears  from  the date  th a t  tho tax  
becom es due and payable.

(b) No refund of any tax  imposed by  th is title m ay be m ade by  the  com ptroller a fte r  four 
yaara a f te r  tbo date th a t the  tax was paid, excspt on tolling of th e  s ta tu te  or lim itations for 
refunds as provided in  this title.

Amended by Acts 1983, 73rd Log,, ch. 486. } 1.06, cH  Sopc, 1,1893.

H is to r ic a l  a n d  S ta tu to r y  N o te s

1S73 L egislation For application provision of tho 1998 Act, tee
Tho 1793 amendment inserted "and rcftmd" to Historical and Statutory Note* £oCowing 9 101.* 

duj etction heading, designated lobwc. (a), and 003. 
eddod suteec. (b).

7
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§ 1 1 1 .2 0 1

Sureties 2

Note# o f  D ec is ions

S T A T E  T A X A T IO N
Title 2

2. S a rttia s  
SiaUitM of Knribsnon for M366/un out and wlleo- 

Kon of delinquent taxtu apply to taxpayer's surety,

U.S. Fire Ins. Co. v. Sul# CApp. 3 Distl£V2) 8*3 
S.Wid 283, flrror denied, rehearing of -writ of 
error overruled.

$ 111.202. S u it Limitation

C onstruction  and application  1 
Sureties 2

Notoe o f  D ecisions

1. C onstruction  an d  application

Three-year statute of limitations for initiation of 
avxrc for unpaid gas and diesel fuel toxaa ipplind to 
collection action by » u te  against surety on tax

bond. Lawyers Sur. Corp. v. Stata (App. 3 DiaL 
19923 625 S.Wid 802.

I., Sureties
Statutes of limitation for oseessment and cclke- 

uon of dcHnquunt taxsa apply to  taxpayer's eurtrty. 
U A  Fir* In*. Co, v. S tate (App. 3 Dirt.1992) 848 
S.W.2d 283, error denied, rehearing of w rit of 
enror overroUd.

§ 11L20I5. Excep tion  to  Assessment L im ita tion
(a) The limitation provided by Section 111.201 of this coda doc# not apply and tha 

comptroller may um« s a tax imposed by this title at any tima if;
Cl) with Intent to evade the tax, the taxpayer flics a false or fraudulent report; 
C2) no report lbr the tax has been filed; or
($) information contained in the report of tho tax contains a gross error.

(b) In this section; “grosfl" error moan# that, after correction of the error, tho amount of 
tax due and payable exceeds the amount initially reported by at least 25 parccnt
Amended by Acta IMS, 78rd Leg.-, eh. 687, $ 10, eff. Sept. 1,1999. ’

H is to ric a l a n d  S ta tu to ry  N otes

1993 L egislation  ... .
The 1999 amendment designated aubsec. (a), and 

therein deleted “and th e  amount of tax dao and 
payehla after correction of the error ia 25 percent

o r more g m t s r  than the amount initially : 
cdn following "error" *n aubd. (3), and deleted 
snbd. (0 ; and added aubsoc. (b) defining “gro«» 
error".

§  X 11.2051. A f l s e s s m e n t  When R e f u n d  C la i m e d

(a) Notwithstanding the expiration of any period of limitation provided under tins title, the 
comptroller may assess a tax imposed by thla title If a taxpayer files a timely claim for refund with tbo comptroller.

(b) An assessm ent authorized by th is section ia limited to the tax  paym ent period and type 
o f  ta x  fo r  which th s  refund  is Bought and m ust be m ade before tho la te r  of:

(1) four years after the data the refund claim i# filed with the comptroller, or
(2) th e  expiration of the  applicable lim itation period fo r m aking assessm ents as otherwise 

provided by  thin title .

(c) Thin section extends only the tim e in which tha com ptroller m ay assess the tax  and dow  
n o t ex tend  o r toll a  period  of lim itation un d er this title for filing a  tim ely claim for refund.
Added by A m  1993, 73rd Leg., eh. 687, { 11, off. Bapt. 1.1993.
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§ 1 1 1 .2 0 7 . Tolling Of Limit

S T A T E  t a x a t i o n

rttu 2

Sure tic* 2

2. Surc-tSfco 
Taxpayer'll bankruptcy did not tol 

tfte of limitation# u  applied 10 tax,

CHAT' 
SUBCHAPTEF 

§ 112.051. P ro test Paymer

V alid ity  I

S. Validity 
Taxpayor** constitutional due 

were not hrfbingtd by otatotory req< 
pay deficiency aeemment before 
recover oalca tax deficiency assrni 
munioitiono, Inc. v. Sharp (App. 3 
S.WJ2d S47, application for writ 

Requirement that taxpayer pay 
oecsment as prerequioitfl'to Judicial 
violate S tate Conutitction’s open c  
etoto a t common law there woe i

§ 112.052. T a x p a y e r  S u i t  
(a) A person  m ay b ring  su  

lUooiptB, franchise, licarme, or 
person  b aa  firs t paid th e  tax

(S
' Amended by Act* 1993. 73rd Leg.

I

1993 Legislation 
Tho 1993 amendment Injorted 

sec. (a).

§ 112,038. S u b m iflB io n  o f  
(a) E x ce p t u  provided in  S 

p ro te s t a re  to  be hand led  as f
(1 ) An officer w ho receive 

of th is  code shall each day si 
tv paym ent*, and a  w ritt

(2) T he tre a su re r  .shall, i 
w hich tho  tax  o r  foo paid tu

CS) Tho tre a su re r  shall j

(4) A  paym ent u n d e r p r  
am ount of In terest th a t wouJ 
o f th o  treM urcr.

L
■ : k  h  ■... ■ : * S * f ,  ‘ * *  ' r &'&  I  " r a t a

!t?* k y >P ’Z i  :• "  f»: &  ■ . .  &*>«? : -v ■ ■ %i m  .- - m -  '



STATE TAXATION
Title 2

n». Co. v. Stata (App- 3 E fs U » 2 )  643 
I, error deniod. rehearing of- w rit of 
■uled.

'yen  Sur. Corp. v. S tate (App. 8 D is t 
J.W id 802.

of limitation for u s w n i m i  and collec- 
•.quent trw s  apply to taxpayer's lu rtty . 
n i. Co. v. S tata (App, 8 DUUW2) S43 

error denied, rebaaring erf writ of
a w ,

lifl code does n o t app ly  a n d  tbo  
• tim e  ifc

lea a  fslse o r  frau d u len t re p o r t;

i tains i  g row  erro r.

ection of the error, tho amount of 
i  by at l«w t 25 percent
rj.

otea • ’

lite r  than tbo amount initially report. 
■f 'w ror" in aobd. (8), and delsted 
nd  added sohsec (b) defining “grow

atiOD prov ided  u n d e r  th is  title , th e  
i jo r  files a. tim ely  d o h n  fo r re fu n d

1 t h i  tax  p ay m en t p e rio d  an d  typo 
Jfo re  th e  la te r  of;

w ith th e  com ptro ller; o r

m aking sase ssm en ts  a s  o therw ise

o iler m ay a m s s  th #  tax  and does 
filing  a tim ely  rla tm  fo r reflm d.

5 111.207.

S T A T E  T A X A T IO N
T itle  2

§ 1 1 2 .0 5 8

T o ll in g  o f  L im i ta t io n  P e r io d

N ot#* o f D ecisions

S orttieo  2

2. Sureties 
Taxpayer's bankruptcy did not jx code stat­

ute of limitations u  applied to ta oyer's surtty;

Stata waa not required to exhaust remedies 
against taxpayer before pursuing surety, and thus 

not precluded by taxpayer's bankruptcy (turn 
recovering against surety. U.S. Fire Ins. Co. v. 
State (App. 3 Diitl992} 843 S.WJM 283, error 
denied, rehearing of writ of error overruled.

CHAPTER 112. TA X PA YERS' SU ITS 

SUBCHAPTER B. SU IT  A FTER  PR O TEST PA Y M EN T

§ 112.031. P r o t e s t  P a y m e n t  R e q u ire d

N o te s  o f  D ecisions

Validity k

1  Validity 
Taxpayer's constitutional duo proccM rights 

w ere not infringed by statutory requirement that it 
pay deGdsrry tsw w jm tnt before Cling suit to 
recover salfc» tax deficiency wjesametit. R Com­
munications, Inc. V. Sharp (App. 3 Dbt.1992) 839 
S .W id  947, application for writ of error filed 

Requirement that taxpayer ja y  deficiency as- 
sssement 66 prerequisite to judicial review did not 
violate Stata Constitution's open courts guaranty; 
cince a t common law there vrao no right to sue

sovereign to protest revenue lows, taxpayer failed 
to demonstrate tha t corwnon-law cause of action 
w «  being restricted. R Commum'cfttioas, Inc. v. 
Sharp (App. 3 Dist.1992) 829 S.W ^d 947, applica­
tion for writ of error Sled.

8. Jurisdiction  and venae
Administrative Procedure *nd T e r n  Register 

Art (APTRA) did not repeal jurisdictional require­
ment# of Tax Code, and thuo taxpeyur that did not 
pay tax deficiency eoold not proceed with petition 
for Judicial review under APTRA. R Communica­
tions, Inc. v. Sharp (App. 3 Dist.1992) 839 S.W.2d 
947, application for w rit of e rro r filed.

§ 112.052. Taxpayer Suit After Payment Under Protest 
(a) A  person  m ay  b r in g  3uit ag a in s t th e  s ta te  to  re co v s r an  occupation , excise, gross 

re ce ip ts , franch ise , license, o r  p r im a g e  ta x  o r fee req u ired  to  b« p a id  to  th e  s ta te  i!  tho  
p e rso n  b w  f irs t paid  thfc tax u n d e r  p ro te s t as req u ired  by Section  112.051 of th is  code.

[St4 m ain volume fa r  (b) and (c)J
Amended by Acts 1993, 73rd Leg., ch. 488, 9 7J)1, e ft. Sept. 1,1993-

H is to r ic a l  a n d  S ta tu to ry  N o tes

1993 Legislation
The 1938 amendment inserted "excise" in sub- 

««c. («).

§  1 1 2 .0 5 8 . S u b m i s s i o n  o f  P r o t e s t  P a y m e n t s  to T r e a s u r e r  
(a) E x cep t a s  provided in Subsections (b) and  (c) of th is  section , p ay m en ts  m ade u n d e r  

p ro te s t  a re  to  be  hand led  as  follows:
(1) A n officer Who receive# p aym en ts  m ads u n d e r p ro te s t  as re q u ire d  b y  Section  112.051 

o f thifl code shall each  d a y  sen d  to  th e  t r e a s u r e  th e  paym ents, a  lis t o f th a  p e rso n s m alting  
th e  paym ents, and  a  w ritten  s ta te m e n t th a t th a  pay m en ts  w ore m ad e  u n d e r  p ro te s t.

(2) T he  tr e a s u re r  shall, im m ediately  on receip t, c red it tho  p aym en ts  to  each  fund to  
w hich th e  tax o r fee  p a id  u n d e r p ro te s t Is all oca ted  b y  brer.

(3) T he tr e a s u re r  shell m ain tain  detailed  reco rds o f paym ent#  m ade  u n d e r  p ro te s t.
(4) A  paym ent u n d e r  p ro te s t b ea rs  p re  ra ta  in te r e s t  T he  p ro  r a t a  in te re s t 'la tho 

am o u n t o f in te re s t th a t  would be doe If th e  am ount had bean  placed in th e  su spense  aoeount 
of th e  treasu re r .

[See m a in  volume /o r  (b) to (o)}
9
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TESTIMONY OF 

THE ALASKA STATE CHAMBER OF COMMERCE 

ON SENATE BILL NO. 185 

April 7, 1994

Good afternoon, Mr. Chairman and members o f the committee. On behalf o f the Alaska State 
Chamber of Commerce, we wish to go on record against passage o f Senate Bill 185.

The Alaska State Chamber of Commerce represents small and large businesses throughout the state 
of Alaska and the Northwest. Our message is very clear, is this the type of message we would like 
to send to investors and potential investors throughout the state, and the United States? This 
particular piece o f legislation, if  passed, is sending a clear message o f Alaska as an unstable tax 
environment at a time in our history that we as business people want to promote investment in our 
state. If such a piece of legislation passes wc are creating quite the opposite type of environment. 
The Alaska State Chamber o f Commerce supports previous testimony from other business 
organizations that states 3imply, is this the stability that invites people to invest in Alaska, and let 
me quote from a previous gentleman’s testimony, "For if the state can do it to the oil companies, 
nothing will keep it from being able to do it legally to miners, fisherman, timber interest, or the 
general public at large.1 Let the courts decide back tax issues.

On behalf of the Alaska State Chamber of Commerce and it’s 850 members, I urge you strongly to 
reject Senate Bill 185. Thank you.
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L i m i t a t i o n s  P e r i o d  F o r  T a x  A s s e s s m e n t s

S B  1 8 5

M y nam e is N orm a Calvert and I am  here today representing  M arathon Oil 

C om pany. W e apprec ia te  the opportun ity  to  co m m e n t on Senate Bill 185. 

M arathon is opposed  to  S.B. 185 because we feel it is bad leg is la tion , both 

fo r the State o f A laska and fo r the  taxpayer.

The U.S. S uprem e C ourt has sa id tha t a sta tu te  o f lim ita tions  is an a lm ost 

ind ispensab le  e lem ent o f fa irness as well as o f p ractica l adm in is tra tion  o f 

incom e tax po licy . It is des igned to  p rom ote  jus tice  by preventing  surprises 

th rough  the  revival o f c la im s tha t have been a llow ed to  s lu m b er until 

ev idence  has been lost, m em ories have faded, and w itnesses have 

d isappeared . It is ill-advised to  have an incom e  tax system  unde r w hich 

there  w ou ld  never co m e  a day o f final se ttlem ent and w h ich  requ ire  both a 

taxpayer and  the  G overnm ent to  stand ready fo rever and a day to  p roduce  

vouchers, p rove  events, and recall details o f all tha t goes in to  an incom e  tax 

contest. Rothensies v. E lectric S torage Battery C o.. V o lum e 329, U.S. 296, 

1946.
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Section  2 o t Senate Bill 185 has the  potentia l to  requ ire  the taxpayer to 

"stand ready forever and a day." It perm its the  D epartm ent o f Revenue to 

increase  or decrease the  am ount of tax due by am end ing  an assessm ent at 

any tim e  during  the adm in istra tive  cons idera tion  o f the taxpaye r’s grievance 

on an assessm ent o r a c la im  for cred it o r re fund o f a tax. This rule, if 

adop ted , w ou ld  d iffe r from  the rules o f m ost o the r s ta tes ’ tax adm in is tra tion .

Th is  a m end m en t w ou ld  render m ean ing less the  well estab lished three-year 

assessm en t period provided fo r in AS 43.05.260(a). If the D epartm ent 

be lieves tha t a th ree year period o f tim e  is too  lim ited  to  com p le te  its 

assessm ents , it can a lw ays seek an extension fro m  the taxpayer.

If th is  am end m en t is enacted into law, the  D epartm ent w ou ld  have an 

inde fin ite  am ou n t o f tim e  to  com ple te  its assessm ent. It w ou ld  be free to 

de lay  adm in is tra tive  p roceed ings in order to  am end an assessm ent as often 

as it p leases. If, fo r exam ple, it were expecting  a favo rab le  ju d ic ia l dec is ion  

on a particu la r issue and cou ld  change  an assessm en t at w ill, there w ou ld  

be pow erfu l m otivation  to  extend the  adm in is tra tive  process. The lack of 

fin a lity  to  an assessm ent is unfa ir and se rious ly  h inders  the  taxpayer’s ab ility  

to  de fend  aga inst it. In fact, under the p roposed  statute, the D epartm ent 

co u ld  am end an assessm ent ju s t as a fo rm a l hearing  w as abou t to  end,



fo rc ing  the taxpayer to start its defense all over.

The purpose  beh ind  a statute o f lim ita tions is to  in troduce  a m easure  of 

fina lity  in to the  assessm ent process. The p rodu c tio n  tax p rocess  starts w ith 

paym ent o f taxes by industry  on a m o n th ly  basis. Thereafter, the 

D epartm ent o f Revenue reviews these paym e 3 and m ay issue an 

assessm ent fo r add itiona l taxes they be lieve are due . An assessm en t is a 

serious m atter -- it is the fo rm al record ing  o f a taxpaye r’s a dd itiona l liability. 

Assessm ents o f a tax have fundam enta l s ig n ifica nce  in the A laskan tax 

system  in tw o  ways. First, an assessm ent estab lishes a ta xp aye r’s liab ility  

fo r the  a m oun t o f any additiona l tax due and, there fore , the D epartm en t’s 

en titlem ent to  co lle c t and retain an am oun t as a tax. Until an assessm ent is 

m ade, the  D epartm ent canno t co llec t a tax adm in is tra tive ly  because the 

co llec tion  p rov is ions  of section  43.05.270 depend  on the  m ak ing  o f a 

dem and fo r paym ent, w h ich  in turn  assum es the  m ak ing  o f an assessm ent. 

Even after co llec tion , the D epartm ent canno t reta in an a m ou n t as a tax 

unless an assessm ent is m ade tim ely. A ny tax pa id  and co lle c ted  after an 

un tim e ly  assessm ent is refundable.

-  3  -



Second, and perhaps m ore im portan tly , the assessm ent o f tax is an 

adm in is tra tive  act that d iv ides the exam ination  and adm in is tra tive  se ttlem ent 

p rocedures from  co llec tion  p rocedures and, u ltim ate ly, the ju d ic ia l review  of 

the adm in is tra tive  process. In sum m ary, s ign ifican t rights and ob liga tions  

arise from  an assessm ent. The D epartm ent, in exercising its righ t to  m ake 

an assessm ent, shou ld  be con fiden t enough to then stand  by it. An 

assessm ent w hen m ade shou ld  be fina l thus perm itting  the taxpayer to  pay 

or cha llenge it w ith  som e degree o f con fidence  tha t the ru les will no t be 

changed in m idstream .

As fo r section 3 o f the act, w h ich  extends the period of lim ita tions during  

w h ich  the tax m ay be co llec ted  by levy or by p roceed ings in court to  six 

years after a fina l adm in is tra tive  or ju d ic ia l resolution, M arathon believes it is 

unreasonable  cons ide ring  that the states and Federal gove rnm en t suspend  

the statute in s im ila r s ituations. For exam ple, in Texas, w h ich  fo rm er 

A ttorney General Cole has, in the past, described  as the  "leading oil 

p roduc ing  state in the Union" (rem arks to  Senate Jud ic ia ry  4 /2 2 /9 3 ) ,  the 

statute o f lim ita tions on levy is suspended where the assessm en t is 

cha llenged in co u rt (Section 111.207 o f the Texas Tax Code). The Federal 

system  is s im ila r. The runn ing  of the statute fo r co llec tion  by levy is 

suspended until 60 days after the decis ion  o f the Tax Court becom es final



(Section 6503(a)(1) o f the Internal Revenue Code). The C o m m iss io n e r then 

is entitled to  use the 60-day period  toge the r w ith any unexp ired  portion  o f the 

statute o f lim ita tions rem ain ing at the tim e  it becam e suspended  (Aura 

G rim es Bales v. C o m m iss io n e r. 22 T.C. 3 5 5 ,1 9 5 4 ). A laska, in ex tend ing  the 

period fo r 6 years after the final adm in is tra tive  or jud ic ia l p roceed ing  is go ing 

beyond w hat is cons ide red  reasonab le  in o ther ju risd ic tio ns .

M arathon Oil respective ly requests that the  Senate Labor and C om m erce  

C om m ittee  re ject Senate Bill 185.

Thank you.

H :\w p\9 ‘1FA03\39.NLC
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ESTIMONY BEFORE SENATE jUDICIARY COMMITTEE 
ON SB 1 3 5 . APRIL 1 9 9 3  

PAUL E. SULLIVAN. GENERAL TAX COUNSEL 
EXXON COMPANY. USA.

MR. CHAIRMAN. MEMBERS OF THE COMMITTEE. 
MY NAME IS PAUL E. SULLIVAN. I AM GENERAL 
TAX COUNSEL FOR EXXON COMPANY, U.S.A. I 
WANT TO THANK THE COMMITTEE FOR 
ALLOWING THIS TIME TO HEAR COMMENTS.

I AM HERE TODAY TO PRESENT THE REASONS 
WHY EXXON STRONGLY OPPOSES SB 1 8 5 , A BILL 
WHICH RETROACTIVE TO 1 9 7 6 , AMENDS THE 
TIME LIMITATIONS ON TAX ASSESSMENTS TO 
ALLOW NEW OR REVISED ASSESSMENTS AT ANY 
TIME WHILE AN ADMINISTRATIVE APPEAL OR 
REFUND CLAIM IS PENDING.

THERE ARE THREE THINGS I WANT TO 
ACCOMPLISH IN MY STATEMENT TODAY: FIRST, I 
AM GOING TO GIVE YOU SOME CONCRETE 
INFORMATION ABOUT THE "LEGISLATIVE 
FINDINGS" SO THAT YOU CAN APPLY YOUR OWN 
JUDGMENT AND COMMON SENSE TO DECIDE 
WHETHER THESE SO-CALLED "FINDINGS" ARE 
TRUE. NEXT. I WILL TELL YOU WHAT HAS

_ ~ 7 ~ £ $ T i '* O f i J Y  1  a/ S"£Vv. ZTob . C G / * M  • 
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ACTUALLY HAPPENED. IN REAL C A SES. FINALLY.
I WILL TELL YOU ABOUT _ HE NEGATIVE EFFEC TS 
THAT THIS PIECE OF LEGISLATION COULD HAVE 
JPO N  THE STATE AND ITS TAXPAYERS.

I’D LIKE TO TAKE A FEW MINUTES TO S E T  THE 
SCENE. SU PPO SE THAT YOU FILED YOUR 1992 
FED ERAL INDIVIDUAL INCOME TAX RETURN LAST 
W EEK. NOW LETS TURN THE CLOCK AHEAD. 
SU PPO SE THAT YOU W ERE AUDITED AND THE 
AUDITORS DISALLOWED YOUR DEDUCTION FOR 
HOME MORTGAGE INTEREST. AND OVER THE 
NEXT SEV ER A L YEARS YOU FOLLOWED ALL THE 
REQUIRED ST E P S FOR ADMINISTRATIVE REVIEW  
WITHIN THE IRS TO NO AVAIL AND, SO YOU WENT 
TO COURT. SEVERAL YEARS LATEP. THE COURT 
AG REED  WITH YC J .  WELL, AT THAT POINT YOU’D 
BE PR ETTY HAPPY. BUT THEN YOU 
FIND OUT THAT THE GOVERNMENT HAS 
A PPEALED  THE DECISION. YOU MIGHT NOT BE 
HAPPY ABOUT THAT BUT AT LEA ST YOU’D ADMIT 
THAT THE GOVERNMENT WAS WITHIN ITS 
RIGHTS IN APPEALING, THAT'S OUR SYSTEM .
BUT, WHILE YOUR SU CCESSFU L LOW ER COURT 
DECISION IS ON APPEAL, YOU LEARN THAT A BILL 
HAS BEEN INTRODUCED IN THE U.S. CONGRESS, 
RETROACTIVE TO 1992, WHICH AT THAT POINT



MIGHT BE 5. 10. 15 OR MAYBE EVEN 17 YEARS 
AGO, THAT 'CLARIFIES' THE IRS POSITION THAT 
TH ERE IS NO DEDUCTION OF HOME MORTGAGE 
IN TEREST FOR PERSONS WHO W ER E MEMBERS 
OF THE ALASKA SENATE JUDICIARY COMMITTEE 
ON APRIL 21, 1393. LET ME SUBMIT TO YOU THAT 
YOU MIGHT BE JU ST A LITTLE BIT UPSET.

LEGISLATIVE BILLS WITH RETROACTIVE 
APPLICATION AFFECTING TAX LIABILITIES ARE 
RARE. THEY SHOULDN'T BE ADOPTED UNLESS 
THERE A RE COMPELLING REASONS. WE DON'T 
HAVE THOSE REASONS HERE.

YOU ARE BEING ASKED TO CONSIDER A BILL 
CONTAINING STATEMENTS OF "LEGISLATIVE 
FINDINGS AND PURPOSE" THAT A R E CLEARLY 
INCORRECT AND NOT FACTUALLY SUPPORTED. 
THE FACTS ARE:

1. THIS BILL IS MERELY AN A FTER THE FACT 
ADMINISTRATIVE INTERPRETATION OF THE 
CURRENT ASSESSM ENT DEADLINE STATUTE. 
THE INTERPRETATION IS AN ISSU E THE 
DEPARTMENT HAS FLIP-FLOPPED ON SINCE 
1978.



2. THE DEPARTMENT'S PRIOR INTERPRETATION 
OF THE ASSESSM EN T DEADLINE STATUTE IS 
NOT CO RRECT AND THE ALASKA COURT HAS 
TOLD THE DEPARTMENT SO.

3. THE DEPARTMENT’S ABILITY TO AUDIT TAX 
RETURNS IS NOT CONSTRAINED BY ITS AUDIT 
RESO U RCES.

4.TAXPAYERS DID NOT CONTRIBUTE TO ANY 
DELAY IN THE PERIOD REQUIRED TO ISSUE 
TAX ASSESSM EN TS.

5.ARGUMENTS THAT SUBSTANTIAL PUBLIC 
REVEN UES ARE AT RISK IN PENDING 
LITIGATION CANNOT BE SUBSTANTIATED.

6. THE STATEMENT THAT THE DECISIONS 
REACHED BY THE SUPERIOR COURT IN THE 
EXXON AND TESORO PETROLEUM 
CORPORATION C ASES ARE INCONSISTENT IS 
NOT SUPPORTABLE; IN FACT TH EY'R E NOT 
EVEN RELATED.

7. TH REE YEA R S IS ENOUGH TIME TO ANALYZE A 
TAXPAYER'S RETURN AND DETERMINE THE 
TAXES DUE THE STATE. IN ADDITION, THE



STATUTE ALLOWS FOR FURTHER WRITTEN 
EXTENSIONS IF N ECESSARY. EXXON HAS 
ALWAYS GRANTED DIVISION REQ UESTS FOR 
EXTENSIONS.

LET ME DOCUMENT TH ESE POINTS:

FIRST, YOU ARE BEING ASKED TO FIND THAT 
THIS BILL IS MERELY A CLARIFICATION OF A 
LONG-STANDING ADMINISTRATIVE 
INTERPRETATION THAT UNDER THE STATUTE 
FOR YEA R S BACK TO 1976 THE OIL AMD GAS 
DIVISION OF THE DEPARTMENT OF REVENUE 
CAN ISSUE NEW ASSESSM EN TS OR INCREASE 
EXISTING ASSESSM EN TS AT ANY TIME WHILE AN 
ADMINISTRATIVE APPEAL IS UNDERWAY. W E 
BELIEVE THE DIVISION CANNOT DO THAT UNDER 
THE EXISTING STATUTE. WE ARE NOT ALONE IN 
OUR BELIEF. THE ALASKA SUPERIOR COURT 
ALSO DECIDED THAT THE DIVISION CANNOT DO 
THAT.

IT IS NOT A CLARIFICATION OF THE LAW FOR 
YOU TO AFFIRM AN ADMINISTRATIVE 
INTERPRETATION THAT AN ALASKA COURT HAS 
ALREADY FOUND TO BE INCONSISTENT WITH 
THE EXISTING STATUTE. THE COURT HAS



FOUND THAT THE STATUTE IS CLEAR ON ITS 
FACE AND DOES NOT REQUIRE CLARIFICATION.

FURTHERMORE. ; SUBMIT THAT NO SUCH 
LONG-STANDING INTERPRETATION AND 
PRACTICE EV ER  EXISTED.

LETS LOOK FOR A MINUTE AT THE HISTORY 
SURROUNDING THE DEPARTMENT OF REVENUE'S 
STATEMENTS ON THIS STATUTE. IN THE 
DIVISION'S ORIGINAL 1978 ASSESSM EN TS 
AGAINST BOTH STANDARD OIL AND EXXON BOTH 
DATED AUGUST 15. 1979, THE DIVISION STATED 
THAT THE ASSESSM EN TS, QUOTE: "MAY CHANGE 
AS THE RESU LT OF ANY AUDIT FINDINGS WITHIN 
TH REE Y EA R S OF THE DATE OF THIS NOTICE OF 
ASSESSM ENT." UNQUOTE. WHILE W E AND THE 
ALASKA SUPERIO R COURT D ISAGREE WITH EVEN 
THAT STATEMENT...THAT THE 3 Y E A R S  STARTS 
FROM THE ASSESSM EN T DATE...YOU SHOULD 
NOTE THAT THOSE NOTICES DID NOT SA Y THAT 
THE A SSESSM EN T MAY CHANGE A S THE RESULT 
OF ANY AUDIT FINDINGS "AT ANY TIME DURING 
THE ADMINISTRATIVE CONSIDERATION OF A 
TAXPAYER GRIEVANCE". YET THATS W HATS 
PROPOSED FOR IN SB 185. THIS IS A



FUNDAMENTAL ABROGATION OF DUE PRO CESS 
AND IS NOT IN THE STATE'S BEST INTEREST.

~HE NEXT STATEMENT I'M AWARE OF WAS MADE 
ON OCTOBER 16. 1984, WHEN ATTORNEY 
GENERAL GORSUCH ISSUED A FORMAL OPINION 
ADDRESSING THE INTERPRETATION OF THE 
ASSESSM EN T DEADLINE STATUTE. THE A.G. 
ADVISED THAT ONCE THE THREE YEA R  
A SSESSM EN T DEADLINE HAS EXPIRED, AN 
A SSESSM EN T SHOULD NOT BE AMENDED 
UNLESS "THE AUDIT STAFF CAN SHOW GOOD 
CAUSE", INCLUDING AN EXPLANATION OF WHY 
THE ISSUE WAS NOT ADDRESSED BY THE AUDIT 
STAFF ON THE ORIGINAL ASSESSM EN T. THE 
DEPARTMENT OF REVENUE NEVER ACCEPTED  
THIS OPINION AS THE DEFINITIVE AND BINDING 
STATEMENT OF THE LAW; AND IT SAID AS MUCH 
IN ALMOST THOSE VERY WORDS TO THE ALASKA 
SUPREM E COURT IN A 1989 CASE. THE 
DEPARTMENT’S REFUSAL TO A C C EPT THE 
INTERPRETATION IN THIS A.G. OPINION IS ALSO 
SHOWN BY THE FACT THAT THE 
INTERPRETATION THAT THE DEPARTMENT NOW 
ADVOCATES IS AT VARIANCE WITH THE 1984 A.G. 
OPINION.



IN THE ALASKA SUPREM E COURT C A SE I JU ST 
R EFER R ED  TO. STANDARD ALASKA PRODUCTION 
COMPANY SUED THE DEPARTMENT OF REVENUE 
CHALLENGING THE DEPARTMENT’S ATTEMPT TO 
A S S E S S  ADDITIONAL TAXES A FTER  THE THREE- 
YEAR PERIOD HAD EXPIRED. IT ASKED THE 
COURT TO DECLARE THAT THE DEPARTMENT’S 
INTERPRETATION OF THE LAW W AS ILLEG A L 
THE DEPARTMENT TOLD THE COURT, AND HERE I 
QUOTE FROM THE OPINION, ”NO OFFICIAL 
DEPARTMENT VIEW AS TO STANDARD'S 
LIMITATIONS CLAIMS HAD Y ET EEEN  
FORMULATED." DESPITE THE FACT THAT AN 
ATTORNEY G EN ER A LS OPINION HAD BEEN 
RENDERED ON THE MATTER IN 1984, THE 
DEPARTMENT EMPHATICALLY ARGUED TO THE 
SUPREME COURT IN THIS 1989 C A SE THAT IT HAD 
NOT Y ET MADE UP ITS MIND ABOUT THE 
CORRECT INTERPRETATION OF THE STATUTE. 
THE COURT RELIED ON THE DEPARTM ENTS 
E X P R E S S  DISCLAIMER OF ANY "LONG-STANDING 
INTERPRETATION" OF THE STATUTE AND SENT 
THE QUESTION BACK TO THE DEPARTMENT FOR 
ADMINISTRATIVE REVIEW.

NOW, L E T S  LOOK AT WHAT HAPPENED IN 
EXXON'S 1978 INCOME TAX CASE. THE



DEPARTMENT OF REVENUE WENT TO THE 
UNUSUAL EFFO RT OF INVITING OTHER 
TAXPAYERS TO SUBMIT "FRIEND OF THE COURT" 
3R iEFS ON THE ASSESSM EN T DEADLINE 
QUESTION. TO HELP THE DEPARTMENT 
FORMULATE ITS POSITION AS TO THE PRO PER 
INTERPRETATION OF THE STATUTE. THAT 
REQUEST IS CONTAINED IN A LETTER  SENT TO 
TAXPAYERS ON MARCH 25. '988. THE LETTER 
STATES - AND I QUOTE - "YOUR PARTICIPATION 
IS INVITED IN ORDER TO A SSIST  THE 
COMMISSIONER IN FOCUSING ON THE BROADER 
IMPLICATIONS OF VARIOUS PO SSIBLE RULINGS 
ON THE STATUTE OF LIMITATIONS" UNQUOTE.

FINALLY, ON MAY 26, 1989, THE DEPARTMENT 
ISSUED ITS FORMAL HEARING DECISION IN 
EXXON'S 1978 CASE ADDRESSING THE 
ASSESSM EN T DEADLINE QUESTION. THIS 
DECISION IN MAY OF 1989 IS THE DEPARTMENT'S 
FIRST SOLID EXPRESSION OF ITS CURRENT 
INTERPRETATION OF THE LAW, BRINGING TO A 
CLOSE THE UNCERTAINTY THAT IT HAD ITSELF 
MAINTAINED IN THE STANDARD OIL 
DECLARATORY JUDGMENT ACTION. IN 
SUMMARY, THE DEPARTMENT DID NOT ARRIVE 
AT ITS "LONG-STANDING INTERPRETATION" OF



THE LAW UNTIL MAY 26. 1989. ANY SUGGESTION 
THAT THE DEPARTMENT HAD SOME EARLIER 
LONG-STANDING INTERPRETATION SIMPLY 
CANNOT BE RECONCILED WITH TH ESE FACTS. 
AND TH ESE FACTS ARE INDISPUTABLE.

THERE SHOULD BE NO DOUBT THAT THIS 
LEGISLATIVE PROPOSAL ATTEMPTS TO 
COMPLETELY CHANGE THE STATUTE UNDER 
WHICH TAXPAYERS HAVE CONDUCTED THEIR 
BUSINESS FOR THE LAST 17 Y EA R S! W E HAVE 
HAD A LONG-STANDING INTERPRETATION AND 
PRACTICE WITH R ESP EC T  TO THE EXISTING 
STATUTE. THE DIFFERENCE BETW EEN  OUR 
INTERPRETATION AND THE STATE'S IS THAT 
OURS HAS BEEN REVIEW ED BY THE ALASKA 
COURT AND ACCEPTED, WHILE THE STA TE’S 
INTERPRETATION FIRST REVEALED IN MAY OF 
1989 WAS REVIEW ED AND HAS BEEN R EJEC T ED . 
JUDGE CRANSTON STATED (AND I QUOTE HERE) 
THE COURT ALSO FINDS THAT, IN THE A BSEN C E 
OF AN EXCEPTION, THE PLAIN AND 
UNAMBIGUOUS LANGUAGE OF BOTH THE 
STATUTE AND THE REGULATION C LEA R LY LIMITS 
THE DIVISION FROM ISSUING INITIAL OR 
AMENDED TAX A SSESSM EN TS LATER THAN

!0



THREE YEA R S A FTER THE RETURN HAS BEEN 
FILED BY THE TAXPAYER. UNQUOTE

THE STATUTORY EXCEPTIONS ARE CLEARLY 
ENUMERATED: THEY ARE:

1. TAXPAYER FRAUD,

2. TAXPAYER'S FAILURE TO FILE A RETURN, OR

3. W HERE BOTH THE TAXPAYER AND THE 
DEPARTMENT HAVE SIGNED A WRITTEN 
AGREEMENT EXTENDING THE TIME PERIOD 
TO ISSUE AN ASSESSM ENT.

AS JUDGE CRANSTON WENT ON TO STATE IN HIS 
OPINION (QUOTE) "NONE OF TH ESE EXCEPTIONS 
EXIST IN THE FACTS OF THIS CASE." (END 
QUOTE) THAT'S A FACT.

NEXT. IN THE FINDINGS. YOU ARE BEING ASKED 
TO FIND THAT THE DIVISION'S ABILITY TO AUDIT 
RETURNS WAS CONSTRAINED BY AUDIT 
RESO URCES THROUGHOUT THE 1970'S AND 
1980'S. THERE IS JU ST  NO EVIDENCE THAT THIS 
IS TRUE. IN FACT THE PUBLIC RECORD SHOWS 
THAT IN EV ER Y SESSION OF THE LEGISLATURE



SINCE NORTH SLOPE PRODUCTION BEGAN THE 
OIL AND GAS AUDIT DIVISION (FORMERLY THE 
DIVISION OF PETROLEUM REVENUE) HAS 
RECEIVED VIRTUALLY EV ER Y  DOLLAR 
REQUESTED IN THE GOVERNOR'S BUDGET 
REQUEST.

ADEQUACY OF STAFFING HAS NEVER BEEN AN 
ISSUE. WHAT ACCOUNTS FOR THE DIVISION'S 
UNTIMELY TAX ASSESSM EN TS IS TH E ZEAL OF 
ITS AUDIT STAFF TO "UP THE ANTE" ON 
TAXPAYERS WHO EX ER C ISE THEIR RIGHT TO 
APPEAL ASSESSM EN TS. FORMER DIVISION 
DIRECTOR WILLIAM FLOERCHINGER ADMITTED IN 
A PUBLISHED INTERVIEW TWO Y EA R S AGO THAT 
THE AUDIT DIVISION HAS MADE IT A PRACTICE TO 
ISSUE "HIGHBALL ASSESSM ENTS". ALSO, ONE 
OF THE DEPARTMENT'S OWN HEARING 
O FFICERS TOLD THE LEGISLATURE IN 1986 THAT 
THE COMMON PRACTICE OF THE AUDITORS IS TO 
MAKE A SSESSM EN TS THAT A RE V E R Y  HIGH AS 
COMPARED TO THE AMOUNTS ON WHICH THE 
DEPARTMENT LATER SET T LES WITH THE 
TAXPAYERS.

LETS FACE IT: THE DIVISION'S STANDARD 
OPERATING PROCEDURE IS TO ISSU E "AMENDED



ASSESSM EN TS" SASED  ON NEW AND 
ULTIMATELY DISCREDITED LEGAL THEORIES TO 
GAIN LEVERAG E FOR NEGOTIATION. THE 
"INADEQUATE STAFFING LEVELS" ARGUMENT IS 
NOT VALID. THAT'S A FACT.

YOU ARE BEING ASKED TO FIND THAT 
TAXPAYERS CONTRIBUTED TO THE DELAYS IN 
ISSUING TAX A SSESSM EN TS BECAU SE THEY 
"REQUESTED SUSPENSION OF ACTION ON 
ASSESSM EN TS" DURING THE LITIGATION 
CHALLENGING THE SEPA R A TE ACCOUNTING 
INCOME TAX. THIS DID NOT IMPACT THE 
DIVISION'S ABILITY TO CONDUCT AUDITS AND TO 
MAKE A SSESSM EN TS IN OUR CASE. PRIOR TO 
THE TIME THAT THE CONSTITUTIONALITY OF THE 
SEPARATE ACCOUNTING INCOME TAX STATUTE 
WAS CONTESTED, THE DIVISION HAD ALREADY 
CONDUCTED AN EXTENSIVE AUDIT OF EXXON’S 
1978 RECORDS. FOR THE 1979 - 81 SEPA RA TE 
ACCOUNTING INCOME TAX YEA R S, THE DIVISION 
ALSO REQUESTED AND EXXON PROVIDED 
WRITTEN W AIVERS EXTENDING THE 
ASSESSM EN T DEADLINE. ADDITIONALLY,
DURING THE PENDENCY OF THAT LAWSUIT 
ABOUT THE CONSTITUTIONALITY OF THE 
SEPARATE ACCOUNTING METHOD, THE DIVISION



ISSUED SEV ER A L AMENDED ASSESSM EN TS, 
CONDUCTED THE INFORMAL CONFERENCE WITH 
EXXON UNDER ITS A PPEA L REGULATIONS AND 
ISSUED ITS INFORMAL CONFERENCE DECISION,
IN SHORT. THE CASE WAS V ER Y ACTIVE WHILE 
THE CONSTITUTIONAL LITIGATION W AS PENDING.

YOU ARE BEING ASKED TO FIND THAT THERE IS 
SUBSTANTIAL PUBLIC REVENUE AT RISK IN 
PENDING LITIGATION WHICH, IF THE STATE 
LO SES ITS APPEAL IN THE EXXON C A SE, WOULD 
BE CONTRARY TO THE PUBLIC IN TER EST SINCE 
SUCH REVEN UES WOULD BE UNCOLLECTIBLE.

ANY ESTIMATES OF DIRE CONSEQUENCES TO 
THE ALASKA TREASU RY IF YOU VOTE DOWN THIS 
BILL (AS I HOPE YOU WILL) ARE PU RE 
SPECULATION.

FIRST OF ALL, BECAU SE OF THE CONFIDENTIAL 
NATURE OF THE INTERACTIONS WITH THE 
DEPARTMENT, I CANNOT SPEAK TO OTHER 
TAXPAYER A SSESSM EN TS THAT MIGHT BE 
IMPACTED BY THIS BILL. IN FACT, TH E DIVISION 
MIGHT TR Y TO ISSU E ANOTHER A SSESSM EN T TO 
EXXON OR SOME OTHER TAXPAYER TODAY AND 
THEN TELL YOU TOMORROW T H ER E'S EVEN
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MORE MONEY AT STAKE. BUT NEITHER YOU NOR 
I CAN TELL IF THAT ASSESSM EN T WOULD BE 
SUSTAINED ON THE MERITS. WITHOUT KNOWING 
THE MERITS OF 'H E  STA TE’S LATE 
ASSESSM EN TS. NO ONE CAN KNOW OR EVEN 
ESTIMATE WHAT REVENUE. IF ANY. MIGHT BE 
LOST IF THE CURRENT LIMITATIONS STATUTE 
REMAINS UNCHANGED. ANY ESTIM ATES ARE 
RANK SPECULATION. THAT’S A FACT.

NEXT. YOU ARE BEING ASKED TO P A S S  SB 185 
TO RESO LVE THE ALLEGED INCONSISTENCY 
BETW EEN DECISIONS REACHED BY THE 
SUPERIOR COURTS IN THE EXXON AND TESORO 
PETROLEUM CORPORATION C A SES. TO 
SU G G EST THAT LEGISLATION IS NEEDED TO 
RESO LVE THE DECISIONS IN TH ESE TWO C A S E S  
IS CLEARLY WRONG AND V ER Y MISLEADING.
THE TWO C A SES INVOLVED TWO EN TIRELY 
DIFFERENT QUESTIONS UNDER TWO DIFFERENT 
STATUTES ADDRESSING TWO D IFFERENT 
SU B JEC T S. NEITHER THE ATTORNEY GENERAL 
NOR THE DEPARTMENT VIEW  THE QUESTIONS 
ADDRESSED IN TH ESE TWO C A SES A S RELATED, 
MUCH L E S S  IDENTICAL THE B EST  EVIDENCE OF 
THIS IS THAT ALTHOUGH THE STA TE WON THE 
TESORO CASE IN THE SUPERIOR COURT, THEY

15



DID NOT EVEN CITE IT IN THEIR BRIEFING OF THE 
EXXON CASE. THAT'S A FACT.

FINALLY. YOU ARE BEING ASKED TO FIND THAT 
THREE YEA R S IS NOT ENOUGH TIME TO ANALYZE 
A TAXPAYER'S RETURN AND DETERMINE THE 
TAXES DUE THE STATE.

THE PROPONENTS OF AMENDING THE 
ASSESSM EN T DEADLINE STATUTE CLAIM THAT 
THREE YEA R S IS NOT ENOUGH TIME GIVEN THE 
ALLEGEDLY OBSCURE AND COMPLEX ISSU ES 
INVOLVED IN DETERMINING THE TRUE VALUE OF 
A TAXPAYER'S OIL. THAT ASSUMPTION IS NOT 
SUBSTANTIATED. IN FACT, IT IS CONTRADICTED 
BY THE DEPARTMENTS EXPERIEN C E IN EXXON'S 
1978 INCOME TAX CASE - WHICH IS, TO OUR 
KNOWLEDGE, ONE OF ONLY TWO C A SE S THAT 
THE DEPARTMENT HAS ACTUALLY ADJUDICATED 
TO A FINAL CONCLUSION ON THE ISSU E OF 
CRUDE VALUE. LET'S TALK A LITTLE ABOUT THAT 
CASE,

EXXON'S 1978 CASE HAS BEEN THE S U B JE C T  OF 
TWO FORMAL CONFERENCE DECISIONS 
ADDRESSING THE VALUE OF NORTH SLO PE OIL 
TRANSFERRED TO ITS REFIN ERIES. THE



SECOND ONE. ISSUED JU ST  A FEW  DAYS AGO 
(APRIL 9. 1993), ESTABLISH ES THAT IF THE AUDIT 
DIVISION COMPLIES WITH THE LAW IN DOING ITS 
JOB. ThE DETERMINATION OF VALUE IS NOT 
THAT DIFFICULT. THE REASON THAT IT HAS 
TAKEN NEARLY FIFTEEN YEA R S TO G ET TO THE 
BOTTOM OF THIS IN EXXON'S 1978 C A SE IS,
QUITE SIMPLE. “THE DIVISION TRIED TO IGNORE 
THE LAW AND EXXON PRO PERLY (AND 
SUCCESSFULLY) OBJECTED. LET ME EXPLAIN:

FROM THE BEGINNING, EXXON HAS 
CONSISTENTLY TAKEN THE POSITION THAT THE 
B EST WAY TO VALUE THE OIL IT K EPT FOR ITS 
OWN REFIN ERIES WAS TO USE THE VALUES 
THAT W ER E USED WHEN PRODUCERS SOLD OIL 
TO THIRD PARTIES. THE DIVISION R EFU SED  TO 
ACCEPT THIS APPROACH AND INSISTED UPON 
SUBSTITUTING HYPOTHETICAL VALUES FOR THE 
OIL BASED UPON ITS SO-CALLED "MARKET 
BASKET" OF IMPORTED OILS. MOST OF THE 
TIME-CONSUMING LEGAL SKIRMISHING IN 
EXXON'S 1978 INCOME TAX C A SE INVOLVED THE 
COMPLICATED PROBLEMS ENCOUNTERED IN 
USING THAT APPROACH. NOW, A FT ER  ALL iS 
SAID AND DONE. COMMISSIONER REXWINKEL 
HAS DECIDED THAT THE VALUES THAT EXXON



USED W ERE IN FACT A PRO PER BA SIS FOR 
VALUING THE OIL THAT EXXON K EPT FOR ITS 
REFIN ERIES.

WHAT IS MORE - AND THIS IS THE SUPREM E 
IRONY OF THE FOURTEEN-YEAR LEGAL 
STRUGGLE IS THAT WHEN THE DEPARTMENT'S 
METHODOLOGY IS PRO PERLY APPLIED  AS THE 
COMMISSIONER RULED, EXXON ACTUALLY 
OVERVALUED ITS OIL. THATS RIGHT. WE PAID 
MORE TAXES ON THE CRUDE VALUE ISSU E WITH 
OUR RETURN AS ORIGINALLY FILED THAN THE 
COMMISSIONER SAID WE SHOULD HAVE PAID.

COMMISSIONER REXWINKEL'S APRIL 9 DECISION 
IN EXXON'S TAX CASE FURTHER CONFIRMED 
THAT EXXON HAD A RIGHT TO R ELY  UPON THE 
DEPARTMENT'S PUBLISHED FORMAL HEARING 
DECISION IN THE 1983... THAT’S RIGHT, 1983 -  
AMERADA H ESS CASE REGARDING THE U SE OF 
NORTH SLO PE SA LES DATA IN DETERMINING THE 
IMPUTED VALUE OF THE OIL THAT EXXON KEPT 
FOR ITS OWN REFIN ERIES. IN THE OPINION, THE 
COMMISSIONER CRITICIZED THE OIL AND GAS 
AUDIT DIVISION FOR REFUSING TO COMPLY WITH 
THAT DECISION. HE SAID THAT HE FOUND IT 
"DISCONCERTING'' THAT THE DIVISION WOULD



ATTEMPT TO IGNORE THE AMERADA H ESS 
METHODOLOGY WHICH E>3<ON DUTIFULLY 
USED. HE ALSO CRITICIZED THE DIVISION'S 
EXPERT WITNESS FOR REFUSING TO FOLLOW 
THE ANALYSIS OF THE ALASKA SUPREM E COURT 
3Y REPUDIATING THE MARKET VALUE CONCEPT 
THAT IS THE CORE PRINCIPLE OF THE TAX LAW.

IN SHORT. THERE IS ONE SIMPLE EXPLANATION 
FOR WHY THIS 1978 TAX C A SE HAS TAKEN SC  
LONG TO RESOLVE: THE OIL AND GAS AUDIT 
DIVISION SIMPLY IGNORED THE LAW IN THE 
AMERADA HESS CASE. IF IT HAD DONE WHAT 
COMMISSIONER REXWINKEL SA YS IT SHOULD 
HAVE DONE - FOLLOW ITS OWN REGULATION AS 
IT WAS INTERPRETED IN THE 1983 AMERADA 
H ESS CASE - THIS FOURTEEN YEAR LEGAL 
BATTLE WOULD NEVER HAVE OCCURRED. 
TAXPAYERS SHOULD NOT BE PUNISHED FOR THE 
DIVISION'S HAVING IGNORED THE RULINGS AND 
REGULATIONS OF ITS OWN COMMISSIONERS.

IN CLOSING LET ME SPEND A FEW  MINUTES 
TALKING ABOUT SOME OF THE E F F E C T S  OF THIS 
BILL ON THE STATE AND IT TA XPAYERS.



IF THIS LEGISLATION HAD PRO SPECTIVE 
APPLICATION ONLY. I'D STILL BE SITTING HERE 
TO TELL YOU IT WOULD BE A BAD LAW FOR THE 
ADMINISTRATION OF THE TAX LAW S OF THE 
STATE OF ALASKA. IT WOULD BE BAD BECAUSE:

(1) IT REMOVES ANY INCENTIVE FOR THE 
DIVISION TO BRING C A S E S  TO FINAL 
RESOLUTION WHILE TH EY TR Y  TO 
CREATE NEW W AYS TO EXTRACT MORE 
MONEY FROM THE T A X P A Y ER S THAT 
WILL ULTIMATELY NOT BE 
SUPPORTABLE. IN FACT, IT ADDS A 
FURTHER DISINCENTIVE, SINCE A FINAL 
RESOLUT'ON WOULD C LO SE THE DOOR 
ON ISSUING AN A SSESSM EN T TWENTY 
YEARS FROM NOW ON SO 3SU E 
NEITHER THE DIVISION NOR THE 
TAXPAYER COULD EVEN DF EAM OF 
TODAY.

(2) IT LEAVES TAXPAYERS AT THE WHIM 
OF THE DIVISION AND N EVER A BLE TO 
FINALLY RESOLVE THEIR TAX YEA R S 
HERE IN ALASKA. TA X PA YER S HAVE AN 
INTEREST IN BEING PRO TECTED  FROM 
STALE CLAIMS. THEY ALSO HAVE AN
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INTEREST IN THE UNIFORM 
ADMINISTRATION OF THE TAX LAWS 
AND TIMELY ASSESSM EN T AND 
COLLECTION PRACTICES, AND IN 
PROCEDURAL FAIRNESS.

(3) IT WILL INCREASE AN ALREADY OVER 
BURDENSOME LITIGATION SITUATION 
ON TAX ISSUES HERE IN ALASKA SINCE 
TAXPAYERS WILL BE REQUIRED TO 
DEFEND AGAINST SOME ENTIRELY NEW 
AND PERHAPS MISDIRECTED 
INTERPRETATION EMBODIED IN AN 
ASSESSM ENT THAT COULD BE ISSUED 
15, 20 OR MORE YEA R S A FTER  THE 
FACT. THAT’S WRONG. W E URGE YOU 
TO PASS LAWS THAT WILL S E E K  TO 
RESOLVE TAX CONFLICTS FOR BOTH 
ALASKA AND TAXPAYERS.

THIS BILL IS FAR WORSE THAN MERE 
PRO SPECTIVE APPLICATION. IT ALSO CALLS FOR 
RETROACTIVE APPLICATION TO 1976. THATS 
WRONG, THAT’S OFFENSIVE AND THAT’S 
INTERFERING WITH A DECISION OF AN ALASKAN 
COURT. THAT COURT SAID WHAT THE PLAIN 
LEGAL MEANING OF THE CURRENT LEGISLATIVE



LANGUAGE IS. THAT DECISION DOES NOT 
SQUARE WITH WHAT THE DIVISION WOULD LIKE; 
SO NOW YOU'VE GOT THIS BILL TO UNDERMINE 
THAT DECISION. “ HAT’S WRONG, THAT’S 
IN TERFERENCE WITH A VALID COURT DECISION 
APPLYING THE LAW AS ADOPTED BY THIS 
LEGISLATURE AND SIGNED BY THE GOVERNOR.

A TAXPAYER IS ENTITLED TO A FINAL 
RESOLUTION OF HIS TAX LIABILITIES IN A 
REASONABLE PERIOD OF TIME. THAT’S  NOT 
HAPPENING UNDER THE CURRENT LAW; BUT 
THIS GRIDLOCK IS NOT CAUSED BY TH E 
CURRENT LAW, IT’S CAUSED BY THE OIL AND 
GAS AUDIT DIVISION IN THE DEPARTMENT OF 
REVENUE ISSUING ASSESSM EN TS THAT ARE 
TOTALLY INCONSISTENT WITH THE PLAIN 
MEANING OF THE TAX LAW. DON'T CHANGE THE 
LAW, CHANGE THE PRACTICE. AS THE HEARING 
EXAMINER SAID IN HIS OPINION ON OUR 1978 
INCOME TAX FORMAL CONFERENCE DECISION 
WHICH W AS ADOPTED BY THE COMMISSIONER 
OF REVENUE ON APRIL 9 OF THIS Y E A R , AND I 
QUOTE "THE DIVISION’S POSITION OF NOT USING 
AVAILABLE MARKET DATA, W HETHER FOR ANS 
OR OTHER TRANSACTIONS WHICH A R E



EVIDENCE OF THE VALUE OF ANS IN THE 
MARKET, IS DISCONCERTING."

IF THIS BILL 3ECOMES THE LAW, W E’LL HAVE 
MORE ISSU ES LIKE THIS, NOT FEW ER. WE'LL 
HAVE LONGER PERIODS BEFO RE RESOLUTION. 
NOT SHORTER. W E’LL BOTH HAVE TO UTILIZE 
MORE OF OUR MANPOWER AND FINANCIAL 
RESO U RCES RESOLVING TH ESE A SSESSM EN TS, 
NOT LESS. AS I’VE SAID BEFO RE AND I'LL SAY IT 
AGAIN.... THAT’S NOT RIGHT...DON'T PROMOTE 
TAX GRIDLOCK. TAKE A ST EP  TO END IT.
R E JE C T  SB 185.

THANK YOU FOR ALLOWING ME THIS 
OPPORTUNITY TO EX P R ESS EXXON'S VIEW S ON 
THIS BILL. I’D BE GLAD TO ANSW ER ANY 
QUESTIONS YOU MAY HAVE.
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THE ALASKA OIL AND GAS ASSOCIATION 

ON SENATE BILL NO. 185

March 22,1994

Good afternoon, Mr. Chairman and Members of the Committee. My 

name is Joe Householder. I am General Tax Counsel for Unocal Corporation, 

and I am here today to testify on behalf of the Alaska Oil and Gas Association 

("AOGA") as chairman of the AOGA Tax Committee. Thank you for this 

opportunity to testify on Senate Bill 185.

AOGA is a trade association whose 18 member companies account for 

the majority of oil and gas exploration, production, transportation and marketing 

activities in Alaska. AOGA absolutely opposes SB 185. This bill represents 

unwise and unfair tax policy. It would set terrible precedent. It will provoke more 

litigation than it would resolve. Even the findings it purports to make as 

justification for what it does are incomplete, misleading or simply untrue. Let me 

examine what SB 185 would do, in order to explain our reasons for such strong 

opposition.

SB 185 proposes to amend the statutes of limitations for taxes. There are 

two of these statutes. One gives the Department of Revenue three years from 

the time a tax return is filed, in which to audit the return and issue an assessment 

for additional tax. The other gives the Department six years from the time it



issues a tax assessment, in which to go start legal proceedings to collect the tax 

claimed in the assessment. There is no need for this legislation. Under current 

law each of these statutes provides that the time period may be extended by 

mutual agreement between the Department and the taxpayer, and there is no 

limit to the number of times an extension may be further extended by mutual 

agreement. Since the very beginning of oil & gas production in Alaska, it has 

been the general practice of oil and gas taxpayers to agree to extensions 

whenever the Department asked for them. This is common practice both within 

and outside Alaska. It is also fairly well settled law, at least in the U.S., that once 

a statute of limitations period has expired, it cannot be resurrected, despite the 

willingness of the parties. That brings me to an interesting point with respect to 

the subject matter here. While I am not personally knowledgeable about the tax 

affairs of other AOGA members, I am familiar with those of Unocal. Unocal has 

typically received its assessments on, or after, the very last day of the extended 

limitations period - which, by the way, may have been 10 years after the taxable 

period. How then, could our appeal of the assessment be found to extend the 

limitations period which has already expired by the time we file the appeal? I'll 

tell you - the fact is that the Department is asking you to enact legislation which 

will likely be unsuccessful in the Courts. It is only the retroactivity they can be 

interested in because they have not asserted a problem with receiving waivers 

under current law.

Speaking of the courts, let me tell you what they say:

"[T]he purpose of statutes of limitations is to encourage promptness in the 

prosecution of actions and thus avoid the injustice which may result from the 

prosecution of stale claims. Statutes of limitations attempt to protect against the 

difficulties caused by lost evidence, faded memories and disappearing
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witnesses." These aren't my words, nor the words of anyone else with AOGA. 

They are the words of the Alaska Supreme Court in Byrne v. Ogle, reported at 

page 718 in Volume 488 of the Second Series of the Pacific Reporter.

Think about that for a minute. The purpose is "to encourage promptness 

... and thus avoid the injustice which may result from the prosecution of stale 

claims." How might this "injustice" occur? Because of "the difficulties caused by 

lost evidence, faded memories and disappearing witnesses." In other words, as 

time passes it gets harder and harder to prove what exactly you did and why you 

did it. Statutes of limitations are supposed to let you defend yourself while you 

still have the evidence available to do it. AOGA members are facing tax claims 

based on events 15 years and more in the past. Not only do memories fade and 

witnesses disappear during such a long time, but people may die and documents 

may be lost or difficult to locate. Even corporate taxpayers may merge and 

disappear altogether during such a long time.

Now, what does SB 185 propose to do? Well, section 2 would amend the 

three-year statute of limitations to allow the Department of Revenue to "increase 

or decrease the amount of tax due by issuing or amending an assessment at any 

time during the administrative consideration of a taxpayer grievance on an 

assessment[.]" In other words, instead of requiring the Department to do its 

audits and make its claims while the evidence is still fresh, it will allow the tax 

audits to drag on while the Department and its outside consultants try to invent 

new ways of viewing the past. All it will need to do is issue an assessment for 

substantial sums that is full of mistakes or questionable claims, and that will force 

the taxpayer to appeal. Under the proposed changes, there is no restraint on 

how long the appeal process can go on and the Department could make
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assessments indefinitely so long as it held the appeal within the Department's 

procedures.

But SB 185 goes beyond being an open invitation for the Department of 

Revenue to ignore the quest for prompt and reasonable audits. So far only a 

handful of tax appeals have made it into court and become public. But it is clear 

from those that have become public, that the Department at various times in the 

past has told taxpayers what the tax rules mean and how they should comply 

with the law. Sometimes this advice came from the Department's auditors during 

an audit of the taxpayer. Sometimes it came i.om the Commissioner of 

Revenue. Sometimes it came in the form of instructions on the tax return forms. 

One would expect taxpayers to follow such advice when it is given. Indeed, if 

they don't follow it and don't have a reasonable cause for not following it, they 

can be subject under AS 43.05.220 to negligence and failure-to-pay penalties of 

up to 30% of the amount of their underpayment.

But as the years passed and the tax appeals dragged on and on, 

something bad started to happen. The Department began getting new advice 

from outside consultants and lawyers about how much more taxes could have 

been due if the Department hadn't given its original advice. Some of its own 

auditors also found ways to claim additional taxes if only the Department hadn't 

given that inconsistent earlier advice. And so the Department began issuing new 

assessments which repudiated its earlier positions and its advice that taxpayers 

had relied on. Instead, the new assessments asserted different positions under 

strained and unexpected re-interpretations of the tax statutes and regulations.

SB 185 would ratify this process of retroactive revisionism. As long as the 

Department still has a taxpayer's appeal pending before it, its audit and litigation
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teams would be free to develop radical new theories tor yet more taxes and, 

under SB 185, they could amend the assessment to incorporate those new 

positions.

How does this square with the idea of "avoiding] injustice" due to 

"difficulties caused by lost evidence, faded memories and disappearing 

witnesses" which the Alaska Supreme Court said was the purpose of a statute of 

limitations? Well, of course, that's a rhetorical question because it's obvious SB 

185 doesn't square with that idea at all. Until a tax appeal finally makes it out of 

the Department and into court — which could be 10, 15 or perhaps even 20 

years or more after the fact — there would effectively be no three-year statute of 

limitations at all under section 2 of SB 185 and no limit on the exposure that a 

taxpayer may face simply for having appealed an assessment containing 

mistakes.

Section 3 of SB 185 effectively removes the six-year statute of limitations 

as well while a tax appeal is pending before the Department. That section 

proposes to amend the six-year statute so that the six years don't begin to run 

until "the final administrative determination of the grievance[.]" In other words, 

the six years don't start until the Department finally issues its final decision in the 

tax appeal and the matter moves on to cour..

So, between sections 2 and 3 of the bill, there would effectively be no 

statute of limitations at all until the Department has finished its consideration of 

the tax appeal.

We in AOGA do not believe this is sound policy for Alaska. It’s not fair 

because a taxpayer who gets an assessment with mistakes in it, whether major 

or minor, and appeals to have them corrected, should not be exposed to



unlimited liability for an open-ended period of time simply for making that appeal. 

Taxpayers should not be penalized for exercising their right to appeal.

It's also not a wise policy for Alaska. This is not an easy time for the 

Alaskan oil industry. Prudhoe Bay production has been in decline for five years 

and is down by 25% despite billions of dollars of continued capital investment 

during that same period. This year and in the coming years other fields on the 

North Slope will begin their own production declines. Cook Inlet oil production 

has been in decline for over 20 years. On top of this, we have been hit by low oil 

prices, which makes it that much tougher to continue the investments that need 

to be made to slow down the rate of decline.

Each company up here is competing for money against other parts of the 

same company. None of us can afford to make all the good investments that we 

have opportunities for. So we only choose the best investments. Not just the 

best economically — often the opportunities elsewhere are economically 

comparable to the ones here. In such cases, if we are to make the Alaskan 

investment instead of the other one, there has to be something else that gives 

Alaska a competitive edge. SB 185 would take away some of Alaska's current 

edge in these decisions because it would increase the uncertainty about what our 

tax obligations are. We can pay today exactly what the Department of Revenue 

tells us to pay, but we would have no assurance that the Department will not 

change its position in the future and try to apply the new position retroactively 

back to today through the audit and appeals process.

Both ARCO and BP have said that half the North Slope production they 

expect to see in the year 2000 — just six years from now — could c ime from 

investments that have not yet been made. I submit that if Alaska destabilizes its
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tax system and scares off those investments, the cost to the State in terms of lost 

taxes and royalties from that production will exceed any extra taxes that Alaska 

might gain by adopting SB 185 and trying to administer its taxes by hindsight.

So far I've been talking about the problems with sections 2 and 3 of SB 

185. Before I move on to other parts of the bill, let me make two final points.

One, why is section 3 necessary? The Department of Revenue controls the pace 

of the tax appeals process within the Department. Under the Department's own 

regulations, 15 AAC 05.030(e) - (g), the administrative hearing officer sets the 

schedule. If a taxpayer tried to drag the hearing out unduly, the hearing officer 

has the authority to cut off "[irrelevant and unduly repetitious evidence[.]" 15 

AAC 05.030(h). So if tne Department, not the taxpayer, controls the schedule 

and pace of the tax appeal, why can't the Department make sure it gets the 

hearing done within six years? Why does it need SB 185 to keep the clock from 

starting for the six years until the hearing is over and the Department issues its 

formal decision? And if the Department does somehow find it needs more than 

six years to get done with l tax appeal, why doesn't it just ask taxpayers for an 

extension of the six-year period?

The second point I'd like to make about sections 2 and 3 is that they are 

limited only to certain oil and gas taxes — namely, the separate-accounting 

income tax that was repealed in 1981, and the production tax. It's not a very 

friendly message that the State is sending to the petroleum industry if it changes 

the rules of the game just for us and no one else. In fact, it's one more bit of 

Alaska's competitive edge that would be thrown away. Why do this and invite at 

the same time litigation over whether it's constitutional to discriminate this way 

against one group of taxpayers?
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Now I would like to discuss the retroactivity of SB 185, which is in section 

4 of the bill. Not only are the proposed changes to the statutes of limitation bad 

policy on a prospective basis, but section 4 would make them retroactive by more 

than 18 years to the beginning of 1976.

There are three fundamental problems with this retroactivity. One, there is 

already litigation pending over the three-year statute of limitations. In fact, the 

Alaska Supreme Court is due to hear the case on the three-year statute in May. 

Adopting SB 185 retroactively would interfere in the orderly judicial resolution of 

that litigation. The courts are, under our constitutional system of government, the 

arbiter of what the statutes mean. We don't think it is appropriate to change the 

language of a statute retroactively and certainly not before the courts have had 

the chance to rule on what it means.

The second fundamental problem is that such extreme retroactivity simply 

goes too far. For seme taxpayers, one or both of the statutes of limitations has 

expired, and they now have certain rights that have vested as a result. To take 

away those rights retroactively and without compensation as SB 185 would do is, 

we believe, unconstitutional.

The thiro fundamental problem with retroactivity relates to wise tax policy. 

Suppose the courts ultimately decide it is within Alaska's constitutional powers to 

reach back more than 18 years and change the ruieo cf the game. Is this the 

stability that invites people to invest in Alaska? No, it isn't. For if the State can 

do it to oil companies, nothing will keep it from being able to do it legally to 

miners, fishermen, timber interest, investors in a Gas Pipeline, or the general 

public at large. Not only will SB 185 cast a pall over the oil industry here, but



over all private sectors of the state economy. Don't cripple Alaska's future 

through a misguided attempt to change the past.

Before I close, I need to correct the record on a number of statements in 

the findings and purposes of section 1 that are inaccurate, incomplete or simply 

untrue.

First, on lines 6 and 7 of page 1, the finding asserts that the Department 

has taken a certain position, described in the next three lines, in the context of 

the separate-accounting income tax under former AS 43.21 and the production 

tax under AS 43.55. This is incomplete. We believe the Department also takes 

this position on the income tax under AS 43.20, and may also take it for other 

taxes that we are unfamiliar with. We fail to see why the findings on this point, if 

true, should be limited to just the two oil and gas taxes.

Second, on line 11 of page 1, the finding asserts that the Department's 

interpretation of AS 43.05.260 is correct. This is either false or misleading. The 

Superior Court has ruled that the Department's interpretation of AS 43.05.260 is 

incorrect. While the Department's appeal of that decision to the Alaska Supreme 

Court is siill pending, the current law of the case is that the Department is wrong.

Third, on lines 12-14 of page 1, tne finding asserts that this is a 

clarification. In last year's hearings, Attorney General Cole testified that while 

working on tax claims and assessments, he found "corrections" that needed to be 

mad^ to the procedural tax statutes, procedures and regulations to "balance the 

scales" as he put it. Corrections are not clarifications. The finding also asserts 

that the Department's position is a "long-standing administrative interpretation" 

justifying the retroactivity of SB 185 to the date of enactment of AS 43.05.260, 

the three-year statute of limitations. It is simply not true that the Department's


