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Most of these respondents appear to live in areas that meet criteria for being labeled rural.
Appendix A lists the hometown for each respondent and the size of the population.We could
not locate a population estimate for home towns of seven respondents. The town with the
smallest reported population had 93 inhabitants. Over haif the respondents came from
towns with a population iess that 5,000 and 90% came from communities of less than 25,000.

A general description of the characteristics of respondents is important to interpreting the
data and to understanding the nature of rural disability. Figure 2 portrays the types of
disabilities reported by respondents. More than one disability was reported by 25% of
respondents. Individuals with spinal cord injuries comprised 31% of the respondent sample
although this disability group represented only 10% and 13% of the population reported
served by respondents to our hopital and ELC surveys. Thus, in interpreting results of the
survey, it is important to note that individuals with mobility impairments are represented to
a greater extent than are those with cognitive impairments to a leser extent than might be
.expected in either of the two service populations or the general popuiaiton of adults with
disabilites. This distribution may reflect a selection bias on the pan of program staff from
ILCs who distributed surveys to those who could most easily complete them.
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Individuals who responded to the survey had been disabled for a average of 15.6 years. Only
16% of those who reponed the length of time of their disability had been disabled since
binh. The averaee age of onset of disability was 27.4 years of age.

Of the 124 respondents, 56 were male and 68 were female. Their average age was 43.5
years and their average education was 13.2 years. Ninety-four percent of respondents
reponed their race as white; 2% as hispanic, 2% as black, and 2% as Native American. Tne
average annual family income reponed was 515,400 with half below 511,000.



Figure 3 depicts the health care coverage rep rted by respondents. Forty-one percent at
respondents reponed having coverage from more than one source. It is imponant to note
that 6 % indicated having no health care insurance.
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More than half of the survey respondents were covered by Medicare, either as their only
source (17%) or in combination with other sources. One out of three respondents were
Medicaid recipients. Figure 4 illustrates the main sources of health insurance reponed by
the individuals with disabilities in rural areas represented in our study.



Figure 5 shows the living arrangements reponed by respondents. Of note is that 11% of
respondents repon living in a mobile home, an imponant housing option in rural areas.
Half of the respondents indicated that they owned their housing, while 30% reponed that
they received some type of financial assi. tance for housing. The average number of persons
living in the household reponed by respondents was 2 although 46 respondents lived alone.
When asked how they would rate living in their community, overall, the quality of the
communities in which these respondents lived was rated as fair.

Living Arrangements Reported
by AH Respondents (N = 124)
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Figure 6 shows that 20% of respondents were employed either full or pan-time. More than
half (56%) were unemoloyed. These figures are comparable to data reponed by Harris
(1986).
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Surprisingly, the concern over transportation was relatively low. Respondents rated the
importance of and their satisfaction with getting where they needed to go using public or
personal transportation as 94% and 60%, respectively; 45th in the problem ranking of 63
issues. Yet, over 60% reponed needing assistance in transponation. These consumers
reponed using a variety of transponation to get around. Figure 7 snows that one out of
three (32%) use a personal car. Accessible vans are used by 23%. The use of public
transponation, including taxis, appears to be minimal.

Types of Transportation
Reported by Respondents (N = 119)
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Respondents reported their independence as fair to good. They also indicated the types of

assistance they needed with various daily tasks.

Figure 8 shows that the majority of

respondents (88%) needed help with one or more activities. As shown in Figure 9,
housekeeping, transportation, and shopping head the list. The average number of activities

for which assistance was needed was 3.6.

Activities Requiring Assistance
Reported by Respondents (N = 117)

EiGhT (BE£%)-y

SEVEN (1A5%)-
SK (51%)

EVE (a->%)
Fccfl ( B8%W

FIGURE: 8

-NCNE (12.0%)

-ONE {12.0%)

TWO (11.1%)

r-neEg (a5%)

Types of Assistance Needed

noneyypish
MCNEi' MANAGE
VCSIUTY
PCA
MESCAL APTS /

mealsy///////zA

stopping * /1111117 7 s)

an -

hCISSCEEPING

C% 2C%  40%

10%  30%

noM"

"l
167%;

s0% BC%  10C%

C% "C%

Perocnt Reported (ffcliT)

FIGURE: 9



COMPARISON OF LOAN ASSISTANCE APPROACHES BY DESIGN ELEMENT

ADMINISTRATIVE ELEMENTS

Administrative Parties

Eligibility Criteria
Creart Check Requirement
Treatment of Eligibility

Issues/Credit Risk

Nan-Financial Services
FINANCIAL ELEMENTS

Funding/Capitalization

Loan Amounts

Interest Rates3

Loan Term Lengths

Payment Terms

Flexibility in Payment Terms

Traditional

Loan

Public agency,
private not-for-
profit, or
private lending
institution

Interest
(or Principal)
Buy-Down

Private lending
institution and
public agency
or private not-
for-profit

Loan
Guaranteel

Private lending
institution and
public agency
or private not-
for-profit

Revolving Fund
Loan3

Public agency or
private not-for-
profit (possibly
private lending
institution
serving
administrative
function)

Varies with specific mission of loan program (includes financial and

non-financial components)

Almost always

Relatively

inflexible

Seldom

Public agency,
private not-for-
profit, or

private lending
institution loan

funds

Varies by loan fund, without respect to program type:

Usually

Generally less
flexible

Sometimes

Private bank
funds and
public or
private subsidy

O ften

More
opportunity for
flexibility

Sometin.es

Private bank
funds and
public or
private
guarantee
reserve fund

minimum and maximums, while others do not

Generally
market or
above market

Generally
below market

Generally
below market
or market rate

O ften

Greatest
opportunity for
flexibility

O ften

Public or private
not-for-profit
direct loan
funds for
lending

some establish

Varies

Varies by loan program and item to be financed, without respect to
program type (revolving funds often establish longer repayment terms)

Generally
within 1 month
of loan

Seldom

Generally

within 1 month

of loan

Sometimes

National Research of Loan financing Practices:

Generally
within 1 month
of loan

Sometimes

Generally within
1 month of
loan, sometimes
longer

Sometimes



COMPARISON OF LOAN ASSISTANCE APPROACHES BY DESIGN ELEMENT

Special Treatment of Default
Risks (ind. extensions,
deferments, forgiveness)

Processing Fees

Loan Security (collateral, co-
signers)

OVERSIGHT ELEMENTS

Loan Decision/Appeal
Authority

Policymaking Authority

Consumer Involvement

Drimary Advantages

Primary Disadvantages

Traditional
Loan

Sometin.es
(extensions,
but no
forgiveness)

Usually

Usually

Public agency,
bank, or other
lending
institution

Varies by loan program,

Interest
(or Principal)
Buy-Down

Sometimes
(extensions,
but no

forgiveness)
Usually

Usually

Bank, credit
union, or other
lending
institution

Loan
Guaranteel

Sometimes
(also indirectly
via guarantee)

Usually

O ften

Bank or credit
union w/ some
role for
guarantor

Revolving Fund
Loan3

Sometimes
(infrequent
forgi\ eness)

O ften

O ften

Appointed
independent
loan com mittee/
board

independent policy committees, bank officers,

public agency administrators, funding source reps., consumers

Seldom

Relatively
simple to
rc linister

No assured
replenishment
of loan capital
(limits security
and longevity
of program)

Sometimes

Leverages
funds

Makes use of
existing
financial
infrastructure

Less control by

sponsor

Generally does
not meet non-
financial needs

Sometimes

Leverages
funds

Makes use of
existing
financial
infrastructure

Less control by
sponsor

Risk of default
with known
guarantee

O ften

Greater degree
of program

control

Generally more
opportunity for
flexibility

Less leveraging

of funds

Administrative
burden/cost for
sponsor

A'loan ?uarantee component also may be included with other forms of finandal assistance. This category focuses

on ins
organization.

Indudes arrangements that incorporate peer lending groups or borrowers' ardes and RLFs with outside

administration.

Market rate is defined as the prevailing interest rate charged by private lenders for loan purposes considered to
be comparahle to those items or services to be funded by the loan program (comparable market rate not always

easily identifiable).

National Research of Loan Financing Practices:

ances where the guaranteé is the primary form of financial assistance provided by sponsoring
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7103

$7.1m

3 yrs.
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3%

3847
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6%
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$33m
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$1000
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3 yrs.
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$31m

3%

22844
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6 %
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$2000
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$36m
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6%

17790

$36m

10%

16016

$34m

$5000
9116

$36m

8 yrs.

20255

$40m

10%
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The simulations presented above illustrate the differences among the model
approaches as it relates to funds leveraging, given the same basic financial operation
characteristics, such as interest rates, loan terms, default rates, and capitalization.
Additional simulations can be run to approximate the results of differences in interest
rates charged, average loan sizes, loan terms, or rates of default. The matrix that
follows provides the results of such financial operations simulations. Results are
presented for each of the four primary model approaches (traditional loans, revolving
fund loans, interest buy-down arrangements, and loan guarantees), based on changes
in financial operation characteristics.

National Research of Loan Financing Practices:



Assistive Technology Programs

» Eight assistive technology programs were interviewed for this study
Including: lllinois; Vermont; Arkansas; North Carolina; Hawali; Nevada,
Kentucky; and Georgia.

aThese states were identified by industry sources as the leaders in the
financing of assistive technology.

» Of these 8 programs, only 3 have operating loan programs: lllinois,
Vermc.it, and Nevada. The remaining 5 programs have encountered
difficulties in obtaining state funding and/ or political support and,
therefore, have yet to establish a loan program.

=0Of the 3 existing assistive technology loan programs, the Vermont
program operates in conjunction with an association for cerebral palsy,
the lllinois program operates in conjunction with the state treasurer's
office and local banking institutions, while the Nevada program seems to
be administered primarily by the United Cerebral Palsy Association.



Assistive Technology Programs

- Administrative Issues (lllinois. Vermont, and Nevada programs only):

» 40% of loan applicants receive loans in Nevada while 47% of
applicants receive loans in Vermont.

» The average length of time between loan application and loan
approval is 10-30 days.

» The Vermont program makes its own loans as well, with initial
counseling and processing provided by the United Cerebral Palsy
Association.

» The Nevada and lllinois programs have significant private bank
Involvement, where the bank makes traditional loans at lower
Interest rates with state, federal and private money deposited by
the Project.

» The Vermont and Nevada programs do provide counseling to help
Ineligible applicants become eligible.



Assistive Technology Programs
- Administrative Issues (cont'ch

- Credit checks are required by all programs; but applicants are not
automatically turned down for poor or no credit history.

» Administrative costs for the Vermont and Nevada programs are
approximately $40,000-$46,500 annually.

» The Vermont and Nevada programs provide technical assistance.

- Financial Issues (lllinois. Vermont, and Nevada programs only):

» The lllinois program uses state funds to operate its program while
the Nevada and Vermont programs utilize federal grant money
received from NIDRR.

» The lllinois program receives continuous funding on a loan-by-loan
basis from the state treasurer's office. The funds are then
deposited in local banks so the banks can make the actual loans.

» The Nevada and Vermont programs both received one-time
capitalization funds from NIDRR.



Assistive Technology Programs

- Financial Issues (cont'd):

» Initial loan fund capitalization amounts: Vermont: $100,000;
Nevada: $147,203.

» All 3 programs receive annual funding for operating expenses.

» Together, these three loan programs have loaned a total of $1.24
million dollars to individuals desiring assistive technology. The vast
majority of these loans are outstanding at this time due to the recent
Initiation of loan activities.

» Guarantee Component: lllinois loans are guaranteed by the issuing
bank; Vermont's loans are publicly guaranteed by the state;
Nevada's loans are guaranteed both by the bank and the state.

» Unloaned funds are invested in bank and money market accounts;
earning interest between 3.25% and 4%.

» Minimum loan amounts range from $0 to $1,000; maximum loan
amounts range from $1,000 to $5,000; average loan amounts are
between $2,000 and $4,000.
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Assistive Technology Programs

- Financial Issues (cont'd):

» Minimum interest rates charged range from 0% (Vermont) to 8%
(New York); maximum interest rates charged range from 6.5%
(Nevada) to 8% (lllinois).

» Loan terms tend to range from 1 year to 5 years.

» First payment is usually due 4 to 6 weeks after loan approval.

» All three programs offer some flexibility in allowing the borrower to
determine some of the terms of repayment.

» The loan turnover rate in Nevada is 5 years.
» The default rate in lllinois is 2%.

» The lllinois, Vermont and Nevada programs allow for loan
extensions and deferments. Only lllinois grants loan forgiveness.

» Collateral is not normally required for loans under these programs.
» Co-signers are accepted by all programs.



Assistive Technology Programs

- Oversight Issues (lllinois. Vermont, and Nevada programs only):

» In the lllinois program, the issuing banks have final powers of
approval/denial for individual loans. The Vermont and Nevada
programs have review boards that perform this function.

» Both the Vermont and Nevada programs have consumer
Involvement in the loan-appeal process. The lllinois program does
not.

» Only the Nevada program reported the appeal of any loans. Of the
total number of loans appealed, 60% were successfully appealed.

» All programs report some consumer involvement in any of the
administrative, financial and oversight components of their
programs.
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CS FOR SENATE BILL NO. 70(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS DUNCAN, Ellis, Little

A BILL
FOR AN ACT ENTITLED
"An Act establishing a loan guarantee and interes* rate subsidy program for

assistive technology.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. INTENT. It is the intent of the legislature to fund the program established
under this Act only with money from federal and private sources. It is not the intent of the
legislature to provide money for the program from the s.ate’s general fund.

* Sec. 2. AS 23.15 is amended by adding a new section to read:

Sec. 23.15.125. ASSISTIVE TECHNOLOGY LOAN GUARANTEE AND
INTEREST SUBSIDY PROGRAM, (a) An assistive technology loan guarantee fund
is established in the agency. The fund consists of money appropriated to it. The
agency may solicit and accept available federal and private money for distribution from
the fund. The agency may not solicit money from the state’s general fund.

(b) Subject to (c) and (d) of this section, the agency may use money in the
fund established under*se ction to guarantee 90 percent of the principal amount of

S
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a loan or to subsidize the interest rate of a loan guaranteed by the agency for
appropriate assistive technology that is best suited for enabling
(1) a handicapped individual to obtain or maintain employment; or
(2) an individual having a physical or mental disability to live more
independently.
(c) The agency may guarantee a loan or subsidize the interest rate of a loan
guaranteed under this section if
<fn (0 the loan is made to a handicapped or disabled f *ron or a member

of the person’s family; £c/e lede<L C f Cr orl Q*

a,w*vo«Jv\.r]  (2) the loan is originated and serviced by a state or federally chartered

financial institution located in the state;

(3) before a loan guarantee or subsidy is requested from a lending
institution, the agency determines that the person requesting the loan guarantee or
subsidy is not able to obtain the needed assistive technology from aless costly source;

(4) the lending institution determines that die person or the family of
a child reasonablycan be expert | to repay the loan given their expected income or
other resources; and

(5) for aloan to pttfehaseo r modify a vehicle to provide transportation
for a handicapped person, the applicant has been steadily employed for the 90 days
immediately preceding the date of the loan application.

(d) The director shall establish an assistive technology loan committee within
the agency. The committee shall consist of the director, or the director’s designee, a
representative of a financial institution who is experienced with consumer loans, and
at least one but not more than three persons with disabilities. The committee shall

(I) establish guidelines for providing loans under this secrion, including
guidelines relating to the maximum amounts and duration of loans and guidelines to
ensure that persons with disabilities who live in rural or remote areas nr tF- mm- have
adequate access to loans under this section;

(2) annually establish the percentage of money in the fund that may be
used for subsidizing the interest rates on loans guaranteed under this section; and

(3) make reports and recommendations to the legislature on the

V2 Toyr. Unriorlirtod IDELETED TEXT BRACKETED]
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operation of the loan program.
(e) In this section, "assistive technology" means durable equipment, adaptive
aids, and assistive devices.

* Sec. 3. AS 23.15.125, enacted by sec. 2 of this Act, is repealed one year after the
effective date of the repeal of the grant program for assistive technology under 29 U.S.C. 2211
- 2217 unless the federal grant program is replaced by a successor program that provides
federal funds for assistive technology loans; in that case, AS 23.15.125, enacted bv sec. 2 of
this Act, is repealed one year after the effective date cf the repeal of the successor program.
The director of the division of vocational rehabilitation shall inform the revisor of statutes of
any repeal of the grant program for assistive technology under 29 U.S.C. 2211 - 2217 or a

SUCCesSsOor program.

-3- CSSB 70(L&C)
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CS FOR SENATE BILL NO. 70( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DLINCAN, Ellis, Little

A BILL
FOR AN ACT ENTITLED
"An Act establishing a loan guarantee and interest rate subsidy program for

assistive technology."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:

* Section 1. AS 23.15 is amended by adding a new section to reaa:

Sec. 23.15.125. ASSISTIVE TECHNOLOGY LOAN GUARANTEE AND
INTEREST SUBSIDY PROGRAM, (a) An assistive technology loan guarantee fund
is established in the agency. The fund consists of money appropriated to it. The
agency may solicit and accept available public and private money for distribution from
the fund.

(b) Subject to (c) and (d) of this section, the agency may use money in the
fund established under this section to guarantee 90 percent of the principal amount of
a loan or to subsidize the interest rate of a loan guaranteed by the agency for
appropriate assistive technology that is best suited for enabling

(1) a handicapped individual to obtain or maintain employment; or

I CSSB 70( )
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(2) an individual having a physical or mental disability to live more
independently.

(c) The agency may guarantee a loan or subsidize the interest rate of a loan
guaranteed under this section if

(1) the loan is made to a handicapped or disabled person or a member
of the person’s family;

(2) the loan is originated and serviced by a state or federally chartered
financial institution located in the state;

(3) before a loan guarantee or subsidy is requested from a lending
institution, the agency determines that the person requesting the loan guarantee or
subsidy is not able to obtain the needed assistive technology from a less costly source;

(4) the lending institution determines that the person or the family of
a child reasonably can be expected to repay the loan given their expected income or
other resources; and

(5) for aloan to purchase or modify a vehicle to provide transportation
for a handicapped person, the applicant has been steadily employed for the 90 days
immediately preceding the date of the loan application.

(d) The director shall establish an assistive technology loan committee within
the agency. The committee shall consist of the director, or the director's designee, a
representative of a financial institution who is experienced with consumer loans, and
at least one but not more than three persons with disabilities. The committee shall

(1) establish guidelines for providing loans under this section, including
guidelines relating to the maximum amounts and dura.. jn of loans and guidelines to
ensure that persons with disabilities who live in rural or remote areas of the state have
adequate access to loans under this section;

(2) annually establish the percentage of money in the fund that may be
used for subsidizing the interest rates on loans guaranteed under this section, and

(3) make reports and recommendations to the legislature on the
operation of the loan program.

(e) In this section, "assistive technology" means durable equipment, adaptive

aids, and assistive devices.

CSSB 70( ) -2-
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* Sec. 2. AS 23.15.125, enacted by sec. 1 of this Act, is repealed one year after the
effective date of the repeal of the grant program for assistive technology under 29 U.S.C. 2211
- 2217 unless the federal grant program is replaced by a successor program that provides
| federal funds for assistive technology loans; in that case, AS 23.15.125, enacted by sec. 1of
this Act, is repealed one year after the effective date of the repeal of the successor program.
The director of the division of vocational rehabilitation shall inform the revisor of statutes of
any repeal of the grant program for assistive technology under 29 U.S.C. 2211 - 2217 or a

successor program.
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FISCAL NOTE
STATE OF ALASKA BILL NO. SB 73
1994 LEGISLATIVE SESSION

Revision Date: December 15.1 993 Department Affected: Department of Law
Title:  "An Act relating to the time for filing certain BRU: Legal Services
civil actions." Component: Operations

Sponsor: Senator Kelly

Requestor: Governor's Office COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:

1002 Federal
1003 GF Match
1004 GF

1005 GF/Program
1006 GF/MHTIA

OTHER
TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

Prepared by: Ric\"nfTTW mjes. Directo” Phone: 465-3672
Division: Administrativie Seryices/DivissitiH 1 , 1 Date: December 15. 1993
Approved by Commissioner: Charles E. Cole. Atjornev General

Agency: Department of Law Date: December 15. 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative O ffice
Rev 11/93 Page 1 of



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 73

194 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends the statute of repose for architects and engineers, AS 09.10.055. This bill generally deals with

private transactions and, for the most part, the state is not involved, except where it may be a plaintiff with a design claim

of its own. The state usually relies on contract law when it has a claim of this nature. It is therefore not anticipated that

the bill will have a fiscal impact on the Department of Law.



BILL: SB 109 SHORT TITLE: CIVIL LIABILITY FOR CONSTRUCTION

BILL VERSION: CSSB 109(2D JUD)
SPONSOR(S): SENATOR(S) HALFORD.Pearce.Sturgulewski.Collins.Rodey

CURRENT STATUS: (H) L&C STATUS DATE: 04/27/92
THEN JUD

TITLE: "An Act relating to the time for filing certain civil actions; and

providing for an effective date."
Jrn-Date  Jm-Page Action
1 02/08/91 179 (S) READ THE FIRST TIME - REFERRAL(S)
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ANALYSIS (Continued):

This bill amends the statute of repose for architects and engineers,
AS 09.10.055. This bill generally deals with private transactions and, for the
most part, the state is not involved, except where it may be a plaintiff with
a design claim of its own. The state usually relies on contract law when it has
a claim of this nature. It is therefore not anticipated that the bill will have
a Ffiscal impact on the Department of Law.
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that the former record owner would have
received the notice, would have prevented
foreclosure by paying off the State's lien,
and then would have allowed Emerson to
continue his adverse possession. The caus-
al connection between the allegedly defec-
tive notice and Schnabel's present predic-
ament Ls too attenuated to confer standing
upon him.

The causation aspect of standing has
never been well developed by this court
However, fedpnl courts have addressed
the issue at length. To have standing in
federal court, a litigant must show that hut
for the challenged action, his injury would
not have occurred. See Worth v. Seldin,
422 U.S. 490, 504-08, 95 S.Ct 2197, 2207-
2210, 45 L.Ed.2d 343, 358-59 (1975) (in a
challenge of restrictive zoning practices,
litigants lacked standing because they
failed to allege facts showing that "absent
the respondents' restrictive zoning practic-
es, there is a substantial probability that
they would have been able to purchase or
lease in Penfield”). In Sitnon v. Eastern
Kentucky Welfare Rights Org., 426 u.s.
26, 40-45, 9 S.Ct 1917, 1228-1227, 48
L.Ed.2d 450, 462-64 (1976), the Court held
that the causation requirement of standing
is not merely prudential, but is mandated
by Article 111.5

In Alaska state courts, standing restric-
tions are prudential, rcther than constitu-
tionally mandated. In this case, the party
entitled to notice was the 1957 record own-
er. That person, whomever he may be,
does not claim that the notice was defec-
tive. Under these circumstances, it is im-
prudent to entertain such a claim by one
who was not injured by the alleged viola-
tion. To do so would be a misallocation of
judicial resources.

Schnabel's alternative basis for standing
is that he seeks to protect not h'S own
rights but the rights of a third party—
namely, the former record owner. A liti-
gant can have standing to protect the con-
stitutional rights of a third party when e
special relationship exists between the two,

3. The Warth and Simon opinioni have been
criliclzed, primarily boeauve the iupre-n' Court
required nuch a high degree of certainty in the

and when the third party’s rights would
otherwise go unasserted. This court al-
lowed standing on this basis in Wagstaffv.
Superior Court, Family Court Division,
535 P.2d 1220, 1226 (Alaska 1975). How-
ever, in Schnabel's case, this basis for
standing is totally inapposite: Schnabel
seeks to vindicate the rights of the former
record owner not to Protect that person,
but instead to possess adversely against
him. In other words, Schnabel is not an
appropriate representative.

For these reasons, | would affirm the
superior court’s holding that Schnabel
lacks standing. As for the defense of lach-
es, | agree that it would otherwise bar
Schnabel's claim. However, a person who
lacks standing to raise a claim cannot un-
reasonably delay in asserting it.

Of IirKUHIIIMUIg

TURNER CONSTRUCTION COMPANY,
INC., Petitioner,

V.

Robert SCALES and Kip
Clcpper, Respondents.

Phillip IVERSON d/b/a lverson
Construction Company,
Petitioner,

DcWayuc fl. CARSON and Robert J.
Kottre d/b/a K & W Doom,
Respondents.

Nos. S-1429, S-1600.
Supreme tJourt of Alaska.

April 1, 1988.

Action was brought against construc-
jon company ai.d others for loss os result
of fire in apartment complex. The Superi-

rjuul connection. Sts L Tribe, American Con-
stitutional lutw 120-34 (2J ed. 1V68).



468 Alaska

or Court, Third Judicial District, Anchor-
age, Douglas J. Serdahely and Joan M.
Katz, JJ,, ruled six-year statute of repose
unconstitutional and petitions for review
were Filed. The Supreme Court, Burke, J.,
held that six-year statute of repose on suits
against design professionals violated equal
protection clause of State Constitution.

Affirmed.

1. Limitation of Actions <$=165

Statute of repose differs from statute
of limitations in that former may bar cause
of action before it accrues, because statute
begins to run from specific date unrelated
to date of injury so that cause of action
thus precluded is damnum absque injuria,
loss without remedy, while in contrast,
statute of limitations begins to run when
plaintiffs cause of action accrues or is
discovered and thus operates to prevent
plaintiff from sleeping on his or her rights.

2. Constitutional Law 3=42.2(2)

Injured party's interest in invalidating
six-year statute of repose on suits against
design professionals was as great as that
of materialmen or defendant in possession,
so that injured party had standing to assert
claim that statute violated equal protection
clause of State and Federal Constitutions
because it did not protect all defendants
similarly situated and two-year savings pe-
riod unfairly discriminated against parties
injured in seventh and eighth year after
construction. AS 09.10.055; Const. Art 1,
§ 1; U.S.C.A. Const-Amend. 14.

3. Constitutional Law «=213.1(")

When plaintiff challenges otatute on
state and federal equal protection grounds,
first question Supreme Court must consid-
er is whether constitutional claimant as-
serts fundamental constitutional right or
statute uses a suspect classification and if
answer to either question is yes, then stat-
ute is unconstitutional under federal stan-
dard absent compelling state interest U.S.
C.A. ConstAmend. 14; Const Art 1, § 1

752 PACIFIC REPORTER, 2d SERIES i

4. Constitutional Law *=>249(3)
Limitation of Actions 3=4(2)

Six-year statute of repose on suits
against design professionals classified de-
fendants based on their occupation or na-
ture of work they performed and classified
plaintiffs based on time of their injury, so
that neither was suspect class, and right
asserted was interest in suing particular
party, which was not fundamental constitu-
tional right, but as interest in redressing
wrongs through judicial process was signif-
icant one. compelling state interest stan-
dard did not apply and Supreme Court
would analyze significant constitutional
claims asserted under fair and substantial
relationship test of State Constitution.
Const. Art. 1, 88 1, 7.

5. Constitutional Law 3=249(3)
Limitation of Actions 3=4(2)

There was no substantial relationship
between exempting design professionals
from liability, shifting liability for defective
design and construction to owners and ma-
terial suppliers, and goals of encouraging
construction, and thus six-year statute of
repose on suits against design profession-
als violated equal protection clause of state
constitution. AS 09.10.055; Const. Art 1,

|L T

Paula Williams and Dan Cadra, Law Of-
fices of Roy W. Matthews |11, Anchorage,
for petitioner Turner Const Co.

Kenneth P. Jacobus, Hughes, Thorsness,
Gantz, Powell & Brundin, Anchorage, for
petitioner Philip Iverson.

Joseph A. Kalamarides, Kalamarides &
MacMillan. Anchorage, for respondent Rob-
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan-
ik, Gilmore & Feldman, Anchorage, and
Jeffrey D. Jefferson, Nordstrom, Steele &
Jefferson, Kenai, for respondent DeWayne
B. Carson.

Before RABINOWITZ, CJ., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.
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OPINION

BURKE, Justice.

The question in these consolidated cases
is whether AS 09.10.055, the six-year stat-
ute of repose on suits against design pro-
fessionals, violates the Alaska Constitution.
The superior court ruled the statute uncon-
stitutional. We affirm.

l. FACTS AND PROCEEDINGS

Turner Construction v. Scales, File'No.
S-1429. Robert Scales suffered property
damage when a fire occurred in the Winter-
brook Apartments in 1984.1 Turner Con-
struction Company built the apartments in
1978. Scales sued Turner Construction and
others for his loss, alleging in part that the
fire was caused by Turner Construction's
negligent construction and installation of a
fireplace.

[1] Turner Construction asserted that
Scales’ cause of action was barred by AS
09.10.055, the six-year statute of reposel
governing actions against design profes-
sionals such as architects, engineers and
contractors, and moved for judgment on
the pleadings. Scales moved to strike the
defense on the ground that the statute is
unconstitutional. ~ Superior Court Judge
Douglas J. Serdahely granted Scales’ mo-
tion. concluding that AS 09.10.055 violates
the due process3 and equal protection4
clauses of the Alaska Constitution.

[verson v. Carson, File No. S-1600. De-
Wayne B. Carson was injured in 1985,
while attempting to install an automatic
garage door opener in his home. Phillip
Iverson built the home in 1978; the garage
door was originally installed by a subcon-
tractor.

1. Given the procedural posture of these cases,
we must assume (he allegations in the plaintiffs’
complaints are true. Freezer Storage v. Arm-
strong Cork, 476 Pa. 270. 382 A.2d 715. 717
(197B).

2. A statute of repose differ from a statute of
limitation in that the former may bar a cause of
action before it accrues, because the statute be-
gins to run from a specific date unrelated to the
date of injury. Acause of action thus precluded

Seven months after his injury, Carson
sued Iverson and the subcontractor. Iver-
son moved for summary judgment, based
on the six-year statute of repose, because
Carson was injured six-and-a-half years af-
ter substantial completion of the improve-
ment Superior Court Judge Joan M. Katz
denied Iverson’s motion, concluding that
AS 09.10.055 violates the equal protection
clause5 of the Alaska Constitution.

. THE STATUTE

The statute in question was enacted in
1967. It provides in part:

(@) No action, whether in contract ....
in tort or otherwise, to recover damages
(1) for a deficiency in the design, plan
ning, supervision or observation of con-
strued n or construction of an improve-
ment to real property; (2) for injury to
property, real or personal, arising out of
a deficiency; or (3) for injury to the
person or for wrongful death arising out
of such deficiency, may be brought
against a person performing or fur-
nishing the design, planning, supervi-
sion or observation of construction, or
construction of an Improvement more
than six years after substantial comple-
tion of an improvement.

(b) Notwithstanding the provisions of
(a) of this section, in the case of an injury
to property or the person or an injury
causing wrongful death, Which injury
occurred dining the sixth year after
substantial completion, an action in
tort to recover damages for the injury
may be brought within two years after
the date on which the injury occurred.
In no event may action be brought more
than eight years after the substantial
completion of construction of an improve-
ment.

is damnum absque injuria, a loss without a
remedy.

In contrast, a statute of limitation begins to
run when the plaintiffs cause of action accrues
or is discovered. It operates to prevent a plain-
tiff from sleeping on his or her rights.

3. Alaska Const, art. I, § 7.

4. Alaska Const, art. 1. § .

5. 1d.
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(c) Nothing in this section shall be con-
strued as extending the period prescribed
by the laws of the state for the bringing
of any action.

(d) The limitation prescribed by this
section shall not be asserted by way of
defense by a person in actual posses-
sion or control, as owner, tenant, or
otherwise of an improvement at the time
a deficiency in ar improvement consti-
tutes the proximate cause of the injury
or death for which it is proposed to bring
an action.

AS 09.10.055 (Emphasis added).

The House Judiciary Report notes that
this section "places a ... statute of limita-
tion on lawsuits against architects, design-
ers and builders.” 1967 House Journal
261. It is clear, however, that the House
intended to enact a statute of repose. An
explanatory report by the Judiciary Com-
mittee stated in part:

[T]he time begins running upon 'substan-
tial completion’ of the improvement; con-
sequently this bill limits not only the
bringing of the cause of action, but in
effect prevents the cause of action from
arising when an injury occurs after the
time limitation has expired. An action
based on a defect not discovered until
after the time limitation has expired
would likewise be precluded.

ld at 365+

1. EQUAL PROTECTION

[2] Scales and Carson argue that AS
09.10.055 violates the equal protection
clauses of the state and federal constitu-
tions because (1) it does not protect all
defendants similarly situated and (2) the
two-year savings period in subsection (b)
unfairly discriminates against plaintiffs in-
jured in the seventh and eighth years after
construction. The design professionals
contend that the injured plaintiffs lack

6. AS 09.10.055 is one of many slate statutes
enacted as a result of a concerted national lob-
bying effort by design professionals sparked by
an increase in their potential liability for design
and construction defects. See, e.g,, Collins,
Limitation of Action Statutes for Architects and
Builders—An Examination of Constitutionality.
29 Fed'n of Ins.Coiins.0. 41, 44-45 (1978).
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standing to challenge the statute on the
first of these grounds, because the plain-
tiffs are not members of the class of unpro-
tected defendants. The design profession-
als further contend that the statute is con-
stitutional.

Standing. The injured plaintiffs’ first
constitutional claim is based on the rights
of third parties— potential defendants, such
as owners and tenants, who are not pro-
tected by the statute.7 Every court which
has addressed the issue has concluded that
persons such as the plaintiffs are proper
parties to assert this claim, because they
are precluded from asserting their own
rights against defendants who might other-
wise be liable; the statute narrows the
group against which recovery is available.
McClanahan v. American Gilscnite, 494
F.Supp. 1334, 1342-44 (D.Colo.1980); Shi-
buya v. Architects Hawaii, 65 Hawaii 26,
647 P.2d 276, 282 (1982). The injured plain-
tiffs’ interest in invalidating the statute is
as great as that of the materialman or the
defendant in possession. Klein v. Catala-
N0, 386 Mass. 701, 437 N.E.2d 514, 523
(1982). We find this reasoning persuasive,
therefore, we conclude that the injured
plaintiffs have standing to assert the equal
protection challenge.

31 Equal protection. when a plaintiff
challenges a statute on state and federal
equal protection grounds, the first question
we must consider is whether the constitu-
tional claimant asserts a fundamental con-
stitutional right or the statute uses a sus-
pect classification. State V. Erickson, 574
P.2d 1, 12 (Alaska 1978). If the answer to
either question is "yes,” then the statute is
unconstitutional under the federal standard
absent a compelling state interest |

[4] This statute classifies defendants
based on their occupation or the nature of
the work they perform; it classifies plain-
tiffs based on the time of their injury.

7. The statute expressly excludes from its protec-
tion owners, tenants and others in possession.
AS 09.10.055(d). Most courts construe the stat-
ute to exclude materialmen and manufacturers
of component parts as well.

f
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Neither is a suspect class. The right as-
serted is the interest in suing a particular
party, which is not a fundamental constitu-
tional right; nonetheless, the interest in
redressing WTongs through the judicial pro-
cess is a significant one. Wilson v. Munic-
ipality of Anchorage, 669 P.2d 569, 572
(Alaska 1983). We, therefore, conclude
that the compelling state interest standard
does not apply and we may analyze the
significant constitutional claims asserted
under the fair and substantial relationship
test of the state constitution. Erickson,
574 P.2d at 12

[5] We next examine the statutory pur-

pose to determine whether it is a legitimate
exercise of the state's police power. Id.
The purpose of the statute is to encourage
construction and avoid stale claims by
shielding certain defendants from potential
future liability. See Yarbro v. Hilton Ho-
teIs, 655 P.2d 822, 825-27 (Colo.1982). We
believe that these are legitimate govern-
ment purposes.

The final step is to examine the means to
determine whether they substantially fur-
ther the statutory purpose. Erickson, 574
P.2d at 12. In doing so, we do not hypothe-
size facts which would sustain otherwise
questionable legislation. [sakson V. Rick-
€Y, 550 P.2d 359, 362 (Alaska 1976).

Scales argues th3t AS 09.10.055 is uncon-
stitutional because it fails to protect own-
ers, tenants, and materialmen, while pro-
tecting others who are similarly situated,
such as architects, planners, engineers, and
construction contractors.  Turner Con-
struction contends that there are substan-
tial differences between these groups justi-
fying the statutory distinction.

Many courts have suggested distinctions
to justify the challenged classification.
The exclusion of owners, tenants, and oth-
ers in possession is most often rationalized
by the fact that such persons have continu-
ing control over access to and maintenance
of the property. Klein, 437 N.E.2d at 522-
25, Freezer Storage, 382 A2d at 718.
Some courts also point to the different

8. For purposes of argument, we assume without
deciding that AS 00.10,055 does not protect ma-

treatment of owners and tenants at com-
mon law, such as the larger class of poten-
tial plaintiffs which may sue design profes-
sionals, the legal theories available to those
plaintiffs, and the common law defenses
available only to landlords and tenants.
Freezer Storage, 382 A.2d at 718-20. Oth-
ers cite the possibility of defective mainte-
nance and alterations. Yarbro, 655 P.2d at
827-28.

Various justifications are also found to
support the distinction between material-
men and design professionals.* One argu-
ment is that, because materialmen provide
standard goods manufactured by standard
processes, they may be held to higher qual-
ity control standards than the design pro-
fessional, whose work is often unique and
cannot be completely tested. Klein, 437
N.E.2d at 524; Freezer Storage, 382 A.2d
at 719. In other words, buildings are more
complex than their component parts.
Freezer Storage, 382 A.2d at 719. Fur-
thermore, design professionals have special
expertise; they should be encouraged to
experiment 3nd their creativity should not
be stifled. Klein, 437 N.E.2d at 524;
O'Brien V. Hazelet & Erdal, 410 Mmich. 1,
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these
diverse rationales. One effect of the stat-
ute of repose is to eliminate the statutory
right of contribution among tortfeasors.
in Arctic Structures v. Wedmore, 605 P.2d
426, 435 (Alaska 1979), we ruled that the
Uniform Contribution Among Tortfeasors
Act, AS 09.16.010-.060, did not abolish the
common law rule of joint and several liabili-
ty; therefore, each tortfeasor whose negli-
gence is a proximate cause of an indivisible
injury remains individually liable for all
compensable damages attributable to that
injury. It follows that whenever an unpro-
tected owner is 50% at fault and a protect-
ed contractor is 50% at fault, the unprotect-
ed owner would be 1007c liable for all dam-
ages, without a remedy for contribution.
The statute of repose, therefore, does not
entirely abrogate liability for defective de-

terialmen or manufacturers,
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sign work, but shifts it Thus, the poten-
dal interest of joint tortfeasors in obtaining
contribution, in addition to the claimant's
interest in suing a particular party, must
be considered.

In our view, there is no substantial rela-
tionship between exempting design profes-
sionals from liability, shifting liability for
defective design and construction to own-
ers and material suppliers, and the goal of
encouraging construction. The shift of lia-
bility to unprotected parties decreases their
incentive to build in corresponding measure
to Lie increased incentives of protected par-
ties. If anything, the disincentive on the
part of owners may be greater than their
proportional measure of liability shift, be-
cause they may be liable for a product over
which they have no control. Moreover, de-
sign defects may be catastrophic, and ex-
perimental designs shift correspondingly
greater unknown risks to owners, giving
them even more reason not to finance con-
struction. Thus, we believe that the statu-
tory means are not substantially or ration-
ally related to the ends. We conclude that
AS 09.10.055 violates the equal protection
clause of the Alaska Constitution.

The decisions of the superior court in
File Nos. S-1429 and S-1600 are AF-
FIRMED.

(o fTaMiNii«in>

Robert MERRY, Appellant,

V.
STATE of Alaska, Appellee.
No. A-1G35.

Court of Appeals of Alaska.

March 25, 1988.
Rehearing Denied April 12, 1988.

While defendant was on probation for
misconduct involving controlled substance
in third degree, defendant pled no contest

762 PACIFIC REPORTER, 2d SERIES

to another felony. The State then moved
to revoke defendant's probation based on
the second felony conviction. The Superior
Court, Third Judicial District, Anchorage,
SJ. Buckalew, Jr., J., revoked defendant's
probation and imposed sentence of three
and one-half years, and defendant appeal-
ed. The Court of Appeals, Coats, J., held
that (1) court's later imposition of consec-
utive sentence after mistakenly imposing
concurrent sentence did not constitute dou-
ble jeopardy; (2) court’s pronouncement of
sentence outside presence of defendant and
his counsel constituted harmless error; and
(3) imposition of sentence for probation vio-
lation after violation was considered as ag-
gravating factor at another sentencing pro-
ceeding did not violate double jeopardy.

Affirmed.

1 Criminal Law ©=189

Once sentence is legally imposed and
not subject to change under criminal rules,
double jeopardy bars court from increasing
sentence. U.S.C-A. ConstAmend. 5.

2. Criminal Law ©=189

Court’s later imposition of consecutive
sentence after mistakenly imposing concur-
rent sentence did not violate constitutional
provisions prohibiting double jeopardy; it
was clear from sentencing record that
court made mistake and that court intended
to impose consecutive sentence. U.S.C.A.
ConstAmend. 5.

3. Criminal Law ©=987

Not every correction in judgment re-
quires presence of defendant; however,
sentencing is critical stage of criminal pro-
ceeding, at which defendant should be
present

4. Criminal Law ©=1177

Court’s pronouncement of sentence
outside presence of defendant and his coun-
sel constituted harmless error, where de-
fendant was given notice of fact that court
had made change in sentence on record and
defendant never asked court to repro
nounce sentence in his presence.
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SPONSOR STATEMENT FOR SB 73:
LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska Legislature enacted a six year statute of repose
for suits against design professionals. The rationale was that it seemed
reasonable to assume that after a facility had been utilized safely for six
years, the facility itself should be deemed safe. A balance needed to be
struck between the interests of potential plaintiffs and the interests of
potential defendants, who have a right to be free fromsuit after the
passage of a reasonable amount of time. \Without such a statute, design
professionals and others in the building trade are subject to an almost
indefinite period of liability, even though a facilities' "safeness" becomes
increasingly affected by operation and maintenance activities, as well as
improvements, over the life of the facility.

In 1988, the Alaska Supreme Court, in Turner Const. Co. v. Scales,
ruled the statute (AS 09.10.055) unconstitutional, as it violated Article !
of the Alaska Constitution, the provision guaranteeing equal protection
under the law. (See attached opinions from LAA's Division of Legal
Services and the Department of Law).

SB 73 would repeal the six year statuteof repose and re-enact a 10
year statute of repose in its place. While the same constitutional
concerns exist, it may now survive the court's scrutiny. Linder current
law, there is no longer joint and several liability, so liability would not be
shifted to another party.

In addition, immunity would not kick in until 10 years from the date
of substantial completion, rather than six. (An attached study from a
major insurer of design professionals indicates 96.8% of all claims
against design professionals are brought forward within 10 years of
substantial completion.) It does not grant immunity if the injury or
property damage resulted from "gross negligence."

While this legislation is admittedly in a "constitutional grey area",
it IS necessary to provide reasonable protection for design professionals.
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February 9, 1993

The Honorable Tim Kelly
Labor and Commerce Committee
Alaska State Senate

Pouch V
Juneau, Alaska 99011

RE: SB 73 relating to the time -for -filing certain civil actions.

Dear Senator Kelly:

The NFIB/Alaska, National Federation of Independent Business of
Alaska, membership is comprised of 3000 small and independent
business owners. On behalf of our members 1 want to offer our

support to SB 73.

During the year, the field staff of NFIB/Alaska visits literally
thousand of small businesses in the state. One recurring theme our
staff continues to hear 1is concern with the cost of insurance.

In response to our 1991 poll of members on liability insurance the
members that wrote comments about Liability Insurance, expressed a
sense of frustration. Although they had no claims or a few minor
claims, their cost had increased. Several members commented they
no longer carried liability insurance due to the cost. Anything,
you can do to help lower their cost, | am sure would be greatly
appreciated. We would urge you to move SB 73 on to the next
committee of referral.

On the 1991 NFIB/Alaska ballot we conducted an extensive poll of
our members about their Liability Insurance, We sought to
determine the current extent of any problems.

The following 1is; the result of the 1991 NFIB/Alaska ballot
questions regarding liability insurances

Are you having trouble obtaining liability insurance coverage for
your business?

Yes 15.9/C No 00.7 Undecided 3.3 *
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In recent years, have you experienced a rate increase in your
liability insurance for the same amount of coverage?

Yes 72.7% No 20.87. Undecided 6.4%

If you answered "Yes" to question Sa how much did it increase?

Increase Increase

0 to 10% 25.77. 51 to 757. 3.B7.
11 to 25% 41.07. 76 to 1007. 3.3%
26 to 507. 19, 1% Nore than 100% 7. 17

Have you had to reduce your protection through increased
deductibles or reduced coverage limits because of rising costs?

Yes 39.17. No 57.07. Undecided 3,9%

Have you ever had any claims against your general liability
insurance?

Yes 11.37. No 88.37. Undecided 0.4%

NFIB/Alaska hopes this information regarding the views of small
business owners on liability insurance will be useful to you. If
you havB any questions regarding this information, please do not
hesitate to contact me.

I look forward to working with you on this and other 1issues of
importance to the small business members of NFIB/Alaska.

Sincerely,

Resa Jerrdl
NFIB/Alaska
State Director
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February 9, 1993

The Honorable Tim Kelly
Labor and Commerce Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

RE: SB 73 relating to the time -for -filing certain civil actions.

Dear Senator Kelly:

The NFIB/Alaska, National Federation o-f Independent Business of
Alaska, membership 1is comprised of 5000 small and independent
business owners. On behalf of our members 1 want to offer our

support to SB 73.

During the year, the field staff of NFIB/Alaska visits literally
thousand of small businesses in the state. One recurring theme our
staff continues to hear is concern with the cost of insurance.

In response to our 1991 poll of members on liability insurance the
members that wrote comments about Liability Insurance, expressed a
sense of frustration. Although they had no claims or a few minor
claims, their cost had increased. Several members commented they
no longer carried liability insurance due to the cost. Anything,
you can do to help lower their cost, | am sure would be greatly
appreciated. We would urge you to move SB 73 on to the next
committee of roferral.

On the 1991 NFIB/Alaska ballot we conducted an extensive poll of
our members about their Liability Insurance, We sought to
determine the current extent of any problems.

The following isj the result of the 1991 NFIB/Alaska ballot
questions regarding liability insurance:

Are you having trouble obtaining liability insurance coverage for
your business?

Yes 15.97. No 80.7 Undecided 3.3%
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In recent years, have you experienced a rate increase 1in your
liability insurance for the same amount of coverage?

Yes 72.77. No 20.8*/. Undecided 6.47.

If you answered "Yes"™ to question 8a how much did it increase?

Increase Increase

0 to 107. 25.77. 51 to 757. 3.87.
11 to 257. 41.07. 76 to 1007. 3.37.
26 to 507. 19.17. More than 1007. 7.17.

Have you had to reduce your protection through increased
deductibles or reduced coverage limits because of rising costs?

Yes 39.17. No 57.07. Undecided 3.97.

Have you ever had any claims against your general liability
insurance?

Yes 11.37. No 88.37. Undecided 0.4%

NFIB/Alaska hopes this information regarding the views of small
business owners on liability insurance will be useful to you. If
you have any questions regarding this information, please do not
hesitate to contact me.

I look forward to working with you on this and other issues of
importance to the small business members of NFIB/Alaska.

Sincerely,

Z

Resa Jerr
NFIB/Alaska
State Director
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| URGE YOUR SUPPORT OF THIS STATUTE
OF REPOSE BILL (HB160) TO PROVIDE A
TIME LIMIT THAT A DESIGN PROFESSION
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Thank you Mr. Chairman. For the record, | am Josh Fink, the
Senate Labor & Commerce committee aide.

|
Mr. Chairman, | am here to provide a brief/history of this
legislation and the involved issues. This bill has been around for
awhile and did in fact pass the Senate last year.

In 1967, the Legislature enacted a six year statute of repose fcr
suits against design professionals. The rationale was that it
seemed reasonable to assume that after a facility had been
utilized safely for six years, the facility itself should be
deemed safe. A balance needed to be struck between the
interests of potential plaintiffs and the interests of potential
defendants, who have a right to be free from suit after the
passage of a reasonable amount of time. Without such a statute,
design professionals and others in the building trade are
subject to an almost indefinite period of liability, even though a
facilities' "safeness" becomes increasingly affected by
operation and maintenance activities, as well as improvements,
over the life of the facility.

In 1988, the Alaska Supreme Court, in Turner Const. Co. v. Scales,
ruled the statute (AS 09.10.055) unconstitutional, as it violated
Article 1 of the Alaska Constitution, the provision guaranteeing
equal protection under the law. (See attached opinions from
LAA's Division of Legal Services and the Department of Law).

SB 73 would repeal the six year statute of repose and re-enact
a 10 year statute of repose in its place. While the same
constitutional concerns exist, it may now survive the court's
scrutiny. Under current law, there is no longer joint and several
liability, so liability would not be shifted to another party.



In addition, immunity would not kick in until 10 years from the
date of substantial completion, rather than six. (An attached
study from a major insurer of design professionals indicates
96 C% of all claims against design professionals are brought
forward within 10 years of substantial completion.) It does not
grant immunity if the injury or property damage resulted from
"gross negligence."

Mr. Chairman, while this legislation is admittedly in a
"constitutional grey area", it is necessary to provide reasonable

protection for design professionals.



SENATOR TIM KELLY

TESTIMONY ON SB 73:

LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska Legislature enacted a six year
statute of repose for suits against design professionals.
The rationale was that it seemed vreasonable to assume that
after a facility had been utilized safely for six years, the
facility itself should be deemed safe. A balance needed to
be struck between the interests of potential plaintiffs and
the interests of potential defendants, who have a right to be
free from suit after the passage of a reasonable amount of
time. Without such a statute, design professionals and
others in the building trade are subject to an almost
indefinite period of liability, even though a facilities"
"safeness” becomes increasingly affected by operation and
maintenance activities, as well as 1improvements, over the
life of the facility.

In 1988, the Alaska Supreme Court, 1in Turner Const. Co.
v. Scales, ruled the statute (AS 09.10.055) wunconstitutional,
as it violated Article 1 of the Alaska Constitution, the
provision guaranteeing equal protection under the law. (See
attached opinions from LAA"s Division of Legal Services and

the Department of Law).

SB 73 would repeal the six year statute of repose and
re-enact a 10 year statute of repose in its place. While the
same constitutional concerns exist, it may now survive the
court3 scrutiny. Under current law, there 1is no longer joint
and several liability, so liability would not be shifted to

another party.



In addition, immunity would not kick in until 10 vyears
from the date of substantial completion, vrather than six. (An
attached study from a major insurer of design professionals
indicates 96.8% of all claims against design professionals
are brought forward within 10 years of substantial
completion.) It does not grant immunity if the injury or

property damage resulted from "gross negligence."

While this legislation 1is admittedly in a "constitutional

grey area", it is necessary to provide reasonable protection
for design professionals.



ALASKA PROFESSIONAL

DESIGN COUNCIL

LEGISLATIVE INFORMATION FOR 199 ]

STATUTE OF REPCSE HB 160

Alaska Has Not Had a Statute of Repose Since
1988. The statute of repose for architects and
engineers was declared unconstitutional by the
Alaska Supreme Court in April of 1988
(Opinion No. 3209). In 1993, House Bill 160
and Senate Bill 73 were introduced.

Encourage Construction in Alaska. Having a
statute of repose will decrease operating costs
for design professionals and contractors in the
state. Nationally it is found by Victor 0.
Schinncrcr, tliat for every hour spent by a lawyer
defending a ease, an design professional will
spend 3 to 6 hours. This expenditure of time
and energy reduces productivity, drains a firms
operating resources, and negatively affects the
outlook of a firm, hence discouraging
construction.

Provide Equal Access to the Courts. The statute
docs not restrict access to the courts. Plaintiffs
can still bring action against others including
design professionals. If a plaintifffiles suit
against a design professional, they must prove
"gross negligence" in order to have a case,
otherwise the statute will bar action aflcr 10
years. Any type of action can be brought
without proof of "gross negligence" prior to 10
years. This is consistent with 45 other stales in
the United States. The statute of repose is fair to
all parties involved with buildings.

e It will protect the public from extensive,
meritlcss eases tying up their court system.

e It will also protect the public from spending
their money on claims which, as proven in
national statistics, result in no monetary
payment to them 70% of the time.

e  The statute docs not protect A/E's who
intentionally or as a result of gross
negligence, fraud, fraudulent concealment,
fraudulent misrepresentation or breach of
an express warranty designs a structure
which is a hazard.

1of2

96.8 % ofall claims against design profes-
sional's arc brought within 10 years of the
substantial completion dale of a project. This
fact was brought out in a 1988 study done by
Victor O. Schinncrcr.

Currently only Alaska, Alabama, Wisconsin,
Kentucky and New York arc without a statute of
repose. 45 other stales in the United Slates have
a statute of repose.

Provide Protection where Protection is Due.
Without a statute of repose design professionals
and contractors arc subject to indefinite period
of liability. The construction process is
complex; it is not like a manufactured product,
it continues to evolve and change afier the
substantial completion date. The owner takes
control of the project and maintains, improves
or neglects it. The project never stays the same
during it's life.

Aid in Limiting Insurance Rates. If overtime,
many suits arc brought against design profes-
sionals, especially meritlcss ones, the costs of
insurance, design work and construction will go
up. A statute of repose would help limit this and
thus limit insurance rate increases over time,
which will help to keep all insurance rates
down.

Statue of Repose and Statute of Limitations arc
Different. A statute of repose is the time period,
in which to bring legal action, usually beginning
at the date of substantial completion of a project.
This is difTetcnt from a statute of limitations,
which begins running at the time of discovery.

A Project is a Process not a Product: A building
or other design project is more of a process than
an end product. Due to the complexity of the
construction process a building/project is not
like a manufactured product. It continues to
evolve and change up to and afier the substantial
completion. The A/E brings it to the point of
being built, the contractor builds the project with
the oversight of the A/E at times and the Owner
then lakes over control of the project or building

02/12/94



and improves or neglects it over time. The
product never stays the same during it's life, and
so the initial designer should not be responsible
for everything that happens to the project or
around the site of that project afier 10 years of
changes or neglect.

ARCHTECTS BENGINEERS AND LAND
SURVEYORS BOARD AUTONOMOUS
BOARD PROPOSAL

O Independent Board. The design professionals in
Alaska arc looking seriously at the process of
becoming an autonomous or semi-indcpcndant
Board.

O Budget Control. The Board would having con-
trol over the income and outgo of the collected
fees and expenses.

0O Authority to Investigate. Having an indepen-
dent investigator to look into licensing problems
and report directly to the Boalrd.

O Currently there is a report by Budget & Audit
Committee that recommends cutting the AELS
Board budget afier raising our fees.

20f2

WORKERS COVIPENSATION
EXEMPTION

O

Immunity from Third Part Claims. This leg-
islation will establish a law providing immunity
to design professionals from third party suits,
which mainly involve an injured worker and the
contractor or owner on a construction site.

Design professionals have no control over
construction methods and job site safety. This
fact sclearly stated in construction contract
language, yet they are oficn the targets for third
party suits from injured construction workers
because of their design professional errors and
omissions insurance policies.

New legislation docs not apply to negligent
preparation of design drawings and specifica-
tions. It only would apply to third party suits
thus minimizing unnecessary litigation and
working toward the goal of the single remedy
workers' compensation laws.

02/12/94



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
é90 465-3867 o1 465-2450 _
AX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 22, 1993
SUBJECT: Limiting liability of certain construction professionals - (Work

Order No. 8-LS0446\A)
TO: Senator Tim Kelly

FROM: Michael F. Ford
Legislative Counsel

| wanted to alert you to a constitutional equal protection issue raised by this work
draft. As explained in this memo, the bill draft does appear to violate the
constitutional provision guaranteeing everyone the equal protection of the law
contained in Article I, section 1, of the Alaska constitution.

Section 2 of the draft repeals and reenacts AS 09.10.055. As repealed and reenacted,
the statute would require that an action against a construction professional for
personal injury resulting from a defect in construction be brought within ssen years
of the substantial completion of the construction, with certain exceptions. The
existing version of AS 09.10.055 was held to be in violation of the state equal
protection clause and struck down by the Alaska Supreme Court in Turner Const.
Co.. Inc. v. Scales. 752 P.2d 467 (Alaska 1988). A careful reading of the court’'s
decision in that case reveals that AS 09.10.055 as repealed and reenacted in the draft
still appears to violate the state equal protection clause. The key portion of the
court’s decision was that the apparent purpose of AS 09.10.055, that of encouraging
construction, was not substantially related to the means used to achieve the purpose,
exempting design professionals from liability. While AS 09.10.055 as repealed and
reenacted in the draft has been improved in a constitutional sense by removing the
distinction between types of design professionals that are exempt from liability, the
significant constitutional problem identified by the court in Turner Const. Co. Inc.
remains.

The right to bring a lawsuit against a particular person is a significant right that to
be restricted, must pass the fair and substantial relationship test described in State
v. Erickson. 574 P.2d 1 (Alaska 1978). The test generally requires that the state must
show that the classification or in this case the exemption, bears a fair and substantial
relationship to a legitimate governmental goal. The exemption from liability given



Senator Tim Kelly
January 22, 1993
Page 2

to construction professionals in the draft is the means used to achieve the apparent
goal of the bill, of encouraging construction. This method was specifically found by
the court to be a method that was not substantially related to the purpose of
encouraging construction. Turner Const. Co. Inc. at 472. Therefore, unless another
purpose exists, the draft appears to violate the state equal protection clause in the
same manner as the existing language of AS 09.10.055 does.

Two additional points deserve to be mentioned, however. A significant portion of the
court’s analysis in Turner Const. Co. Inc. focused on the fact that by exempting
construction professionals from liability, that liability was being shifted to unprotected
parties, such as the property owner. It is unclear if the court’'s equal protection
analysis would change if the court were to consider the changes in the law of civil
liability made in 1988 that prevent liability from being shifted to another party. See
AS 09.17.080(d). However, given the fact that the property owner is still not
exempted from liability under the draft, | don’t believe that this would change the
court’s conclusion that the exemption given to construction professionals is not
substantially related to the goal of encouraging construction. It should also be
pointed out that the Colorado Supreme Court did reach the opposite conclusion in
deciding this issue. In Yarbro v. Hilton Hotels Corp., 655 P.2d 822 (Colo. 1982), the
court upheld a statute providing an exemption from liability to certain construction
professionals against lawsuits filed more than 10 years after substantial completion

of the project.
Please contact me if you have further questions.

MFF:gc
93-054.glc



WALTER J. HICKEL, GOVERNOR

PLEASE REPLY TO:

cC T E | F m $ M
0 1031 WEST4TH AVENUE. SUITE200
ANCHORAGE, ALASKA 99501-1994
DEPARTMENT OF LAW PHONE:  (907)269-5100

/ FAX: (907)276-3697

OFFICE OF THE ATTORNEY GENERAL  / O SN S S uiTE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907)451-2611
FAX: (907) 451-2846

23 P.0. BOX 110300 - STATE CAPITOL
JUNEAU, ALASKA 99811-0300

PHONE: (907)465m 2398
fax: (90?) 465-2417

February 5, 1993

The Honorable Tim Kelly

Chair
Senate Labor and Commerce Committee

P. 0. Box V
Juneau, AK 99811

Re: Senate Bill No. 73

Dear Senator Kelly:

You have requested our oifice to comment on Senate Bill
No. 73. Last legislative session our office provided comments to
Senator Halford on CSSB 109(2d Jud.); Senate Bill No. 73 is nearly
identical to last year®s CSSB 109(2d Jud.). Our concerns with this
type of legislation remain the same. Therefore, we enclose a copy
of our comments on CSSB 109(2d Jud.); these comments apply with
equal force to current Senate Bill No. 73. We have discussed this
matter with your staff member, Josh Fink. Please contact me if 1
can be of further assistance to you on this matter.

Sincerely yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Sarah J.
Assistant Attorney General

SJF:prm
Attachment

cc: Kris Lethin, Legislative Liaison
Governor®"s Office

Charlie Cole
Attorney General
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Bruce Botelho
Deputy Attorney General

Deborah Behr, Assistant Attorney General
and Regulations Attorney

Susan Cox,
Assistant Attorney General

February 5, 1993
Page 2
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r WALTER). HLCKEL, GOVERNOR
ILm A M REPLY TO:
DEPARTMENT OF LAW O 1031 W 4th AVENUE SUITE ZOO

ANCHORAGE. ALASKA 89501-1994
PHONE: (907) 276-3550

OFFICE OF THEATTORNEY GENERAL FAX: (907) 276-3697

O 1st NATIONAL CENTER
February 24, 1992 100 CUSHMAN ST. SUITE 400
FAIRBANKS, ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

B"PO. BOX K-STATE CAPITOL
JUNEAU, ALASKA 99811-0300
PHONE: (907) 465-3600
FAX: (907) 463-5295

Senate Bill No. 109
File No. 663-92-0389

Dear Senator Halford:

You have requested the administration®s position on the

February 5, 1992, work draft of CSSB 109(2d Jud.). Because our
office cannot speak for the administration we are, by copy of this
memorandum, forwarding yourrequest to thegovernor®s office. We

will address legal 1issues presented by this draft of the bill.

As we understand it, the work draft seeks to minimize
potential constitutional problems associated with prior versions of

the bill. Although the work draft improves upon prior versions, we
do not believe this draft eliminates potential equal protection
problems.

The work draft contains findings to justify the bill and
would create a new 10-year statute of repose in AS 09.10.055.
Previous versions of the bill did not include findings and
specified a seven-year statute of repose.

However, the billas revised continues topresent a grey
area in light of the concerns raised by the Alaska Supreme Court in
Turner Construction Co. , Inc. v. Scales. 752 P.2d 467 (Alaska
1988). As you are aware, the court 1in Turner struck down a six-
year statute of repose then existing in AS 09.10.055, finding that
the statute violated the state constitution®s equal protection

clause.

We agree with Mike Ford®"s February 3, 1992, memorandum to
you hat the legislation may not dispose of the constitutional
cor.-arns raised by the court in Turner. The Turner court found
that the purpose of AS 09.10.055 was to "encourage construction and
avoid stale claims by shielding certain defendants from potential
future liability.” I1d. at 471 (citation omitted). Although these

03.C5LH
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were found to be legitimate government purposes, the court
determined that they were not substantially related to the means
used In the statute, which was to exempt design professionals fronm
liability. Idj. at 471-72.

The Tfindings that would be added to the bill by the
February 5 work draft arguably present a new justification for the
bill. However, the court in Turner apparently was not persuaded by
the type of justification set out in these findings. Id. 1/
Furthermore, it is not clear that extending the statute of repose
from six to 10 years would cause the court to find the
legislation®s means substantially related to its purpose. Thus, it
is arguable that the significant constitutional problem identified
by the court in Turner remains.

We acknowledge that the post-Turner elimination of joint
and several liability and contribution in Alaska may well 1impact a
court®s analysis of any new legislation creating a statute of
repose. The Turner case was decided in the context of joint and
several liability, meaning that "each tortfeasor whose negligence
is a proximate cause of an indivisible injury remains individually
liable for all compensable damages attributable to that injury."
Id. at 471. Under the Uniform Contribution Among Tortfeasors Act,
AS 09.16.010 - 09.16.060, a party found to be at fault, who paid
damages to a plaintiff, could seek to recover contribution on a pro
rata basis from another liable tortfeasor who had not previously
paid the plaintiff. The Turner court acknowledged that che statute
of repose essentially eliminated this statutory right of
contribution 1in some circumstances; for example, "whenever an
unprotected owner is 50% at fault and a protected contractor is 50%
at fault, the wunprotected owner would be 100% liable Tfor all

damages, without a remedy for contribution.”™ Turner. 752 P.2d at
471. Thus, 1in such a situation the statute of repose served to
shift the liability among joint tortfeasors. Id. at 472.

The passage of Initiative Proposal No. 2 in 1987 resulted
in the repeal of statutory contribution and elimination of the
common law doctrine of jJoint and several liability. See 1987
Initiative Proposal No. 2, secs. 1 and 2; AS 09.17.080. By
statute, in all actions involving fault of more than one party, the
court is to enter judgment on the basis of several liability 1in
accordance with each party®"s percentage of fault. AS 09.17.080.
This means that, ideally, no tortfeasor should be held accountable

1/ It is noteworthy that the court in Turner expressly referenced
cases from other jurisdictions that had considered these types of
justifications, yet the Turner court failed to uphold the statute
of repose as some other courts have on these grounds. Turner, 752
P.2d at 471.
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for anything but its own share of the damages it caused. If this
were the case, it could eliminate the Turner court ™ concern about
shifting liability for defective design and construction from
designers, architects, engineers, and construction contractors to
owners and material suppliers. Turner. 752 P.2d at 472.

Whether the tort reform initiative actually prevents
shifting of liability among tortfeasors remains to be seen. While
that 1is the theme of the 1987 initiative, there are several
questions about practical application of the principle that are not
addressed by the initiative. For example, AS 09.17.080(a) directs
the trier of fact to allocate the percentage of fault attributable
to each party to an action; yet, it is unclear whether and by what

means the universe of parties is to be defined. Specifically, may
a defendant add other tortfeasors as parties to the case, now that
statutory contribution has been repealed? If the plaintiff is

allowed to limit the defendants to an action, will those defendants
who are named be permitted to argue that fault should be allocated
to entities who are not participants in the litigation? How these
issues are resolved by the courts will determine whether Alaska has
purely several liability, or whether only the parties selected by
a plaintiff to be defendants will carry the burden of liability.
IT the latter situation is the case, a statute of repose that
insulates certain professionals from suit may still have the effect
of shifting liability, albeit indirectly, to others who are not so

protected. 2/

The Turner court found "no substantial vrelationship
between exempting design professionals from liability, shifting
liability for defective design and construction to owners and
material suppliers, and the goal of encouraging construction."”
Turner. 752 P.2d at 472. As pointed out above, it is questionable
whether tort reform has eliminated the possible shifting of
liability among potential defendants that is posed by the work
draft of CSSB 109 (2d Jud.). Moreover, it is unclear whether the
court would find the means of this legislation to be substantially
related to the end of encouraging construction in Alaska.

2/ We note that, even if pure several liability is the rule 1in
Alaska, 1t can cause a shifting of liability from the defendants to
the plaintiff. IT a percentage of fault is allocated to a
defendant who is judgment-proof, the plaintiff will not be able to
recover that percentage of the judgment from any other defendant
and the plaintiff will therefore bear the burden of that
defendant®"s fault. This feature of tort reform would not, however,
necessarily impact the court®"s examination of SB 1J9°s differential
treatment of certain types of potential defendants.
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For the foregoing reasons, we believe that the February 5
work draft of CSSB 109 1is in a constitutional grey area. We have
no suggestions at this time on ways to improve the legislation®s
chances of passing constitutional muster. We hope this responds to

your request. 3/

Sincerely yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: Sarah J."~Felix
Assistant Attorney General

By: "san D. Cox
Assistant Attorney General

SJF/SDC:jp/jal

cc: Bruce Geraghty
Governor®"s Office

Deborah Behr,
Legislation and Regulations

3/ We also agree with the observation in Mike Ford®"s February 7,
1992, letter that proposed AS 09.10.055(c)(1l) 1is ambiguous and
should be revised to specify that the statute of repose does not
apply to an action against a person who was in actual possession
and lawful control of the improvement at the time the defect caused

the personal injury, death, or property damage.
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the decedent In a wrongful death action,

within the period of time set out under

(a) of this section.”

line 26,

Insert a new subsection to section 3:

“(e)

Thank you for your consideration of our views.
if you vish to discuss the above

give me a call

matters.

Enclosures

cc via facsimile:
Senator
Senator
Senator
Senator
Debra C.
Michael
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Schneider,
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Rick Halford,
Dave Donley,
Suzanne Little,
George Jacko,
w/out ends.

w/out ends.

IfT any person or entity is found immune
from suit under this section, the finder
of fact in any action shall not consider
that person® or entity® actions or
failure to act for purposes of allocating
fault and damages pursuant to AS
09.17.080."

Please

or any other

Very truly yours,

Russell L. Winner

w/ ends.
w/ ends.
w/ ends.
w/ ends.
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(907) 258-4040 « FAX (907) 276-7185

FAX TRANSMITTAL

TO: Senator Kelly, Chair of Senate Labor & commerce
Senator Riager, Vice-Chair of Senate Labor & Commerce
Senator Pearce
Senator Lincoln
Senator Salo

FROM: Russell Winner
DATE: February 3, 1993
RE: SB 73, Liability of Design/Construction Professionals

ERAE ki b S b R i R I R e e e i (R AR S ke i i e S i A i e i e

On behalf of the Academy of Trial Lawyers, 1 have been asked
to express our strong opposition to SB 73. This bill attempts to
overturn a recent Alaska Supreme Court decision and to establish a
ten year statute of repose for suits against construction design
professionals. First, the bDbill is manifestly wunfair to the
innocent victims of negligently designed buildings. Second, it may
well be stricken as unconstitutional by the Alaska Supreme Court.
Third, enactment of SB 73 1is unlikely to have any appreciable
effect on the insurance premiums paid by design professionals.
Finally, passage of this bill may result in significant additional
social service costs to the State of Alaska.

In 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, planners and engineers concerning their negligence in
the design or supervision of construction of a building in Alaska.
It was widely criticized as unfair: |If a building collapsed during
the seventh year after 1its construction injuring or killing its
inhabitants, no suit could be filed against the negligent design
professional. Accordingly, a number of superior court decisions in
Alaska had ruled that this statute was unconstitutional. Each of
these cases settled, however, before they were reviewed by the

Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company. 1Inc. v. Scales. 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as wunconstitutional under the Alaska equal protection
clause. Applying a sliding scale of judicial scrutiny, State v.
Erickson. 574 P.2d I, 12 (Alaska 1973), the court found that the
right to bring a suit for damages was a "significant right,” and
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the decedent: in a wrongful death action,
within the period of time set out under

(a) of this section."”

Page 3, line 26,
Insert a new subsection to section 3:

"(e) If any person or entity is found immune
from suit under this section, the finder
of fact in any action shall not consider
that person®s or entity"s actions or
failure to act for purposes of allocating
fault and damages pursuant to AS
09.17.080."

Thank you for your consideration of our views. Please
give me a call if you wish to discuss the above or any other

matters.

Very truly yours,

f a
Russell L. Winner

Enclosures

cc via facsinmile:
Senator Rick Halford, w/ ends.
Senator Dave Donley, w/ ends.
Senator Suzanne Little, w/ ends.
Senator George Jacko, w/ ends.
Debra C. Gravo, w/out ends.
Michael Schneider, w/out ends.
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WINNER & ASSOCIATES
ATTORNEYS AT LAW

BRUCE L. DROWN GOO WEST FIFTH AVENUE OF COUNSEL:
LISAH. DONNELLEY SUITE 700 MARY POTEEX
NUSSELL t WINNER ANCHORAGE . ALASKA 89501

TELEPHONE (007) 277-9526
FACSIMILE (007) E72-8332

March 31, 1993

Via_Jfacsiniila

Honorable Robin Taylor
Chairman, Judiciary Committee
Alaska State Senate

Alaska State Capitol

Juneau, Alaska 99801-1182

Re: SB 73, Liability of Design/Construction Professionals

Dear Senator Taylor:

I enjoyed meeting with you when I was in Juneau with Rick
Friedman last week. please give me a call if you have any
questions or information to pass on about tort reform or related
legal issues before the legislature.

As you know SB 73, Liability of Design/Construction
Professionals, is scheduled for hearing before the Senate Judiciary
Committee this afternoon. The Alaska Action Trust is opposed to
this bill. Enclosed are two memoranda which 1 prepared on behalf
of the Trust discussing the reasons for our opposition- It would
be unfair to Innocent victims 1injured or Jcilled by negligently
designed buildings. Further, the bill violates the equal
protection clause of the Alaska Constitution: It is special
Interest legislation, pure and simple, | plan to offer telephonic
testimony at today"s hearing on this bill.

We urge Senate Judiciary to reject this bill. However,
if you are inclined to vote to pass this bill out of your
committee, we suggest the following amendments:

Page 3, line 19, after ";"
Delete "or"

Page 3, line 21, after "contract":

Insert or
(4) if the defect was not discovered or could

not reasonably have been discovered by
the person bringing an action for
personal injury or property damage, or by



A 1l a s k a A c t st

P.0. Box 102323 + Ancharage. Alaska 99510
. 1y Street An%@%_’@gAnchora e AiK]99501
FAX (007) 276-T185

FAX TRANSMITTAL

TO: Senator Kelly, Chair of Senate Lahor & commerce
Senator Rieger, Vice-Chair of Senata Labor & Commerce
Senator Pearce
Senator Lincoln
Senator Salo

FROM: Russell Winner
DATE: February 3, 1993
RE - SB 73, Liability of Design/Construction Professionals

On behalf of the Academy of Trial Lawyers, 1 have been asked
to express our strong opposition to SB 73. This bill attempts to
overturn a recent Alaska supreme Court decision and to establish a
ten year statute of repose for suits against construction design
professionals. First, the bill 1is manifestly wunfair to the
innocent victims of negligently designed buildings. Second, it may
well be stricken as unconstitutional by the Alaska Supreme Court.
Third, enactment of SB 73 is unlikely to have any appreciable
effect on the 1insurance premiums paid by design professionals.
Finally, passage of this bill may result in significant additional
social service costs to the State of Alaska.

in 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, planners and engineers concerning their negligence in
the design or supervision of construction of a building in Alaska.
It was widely criticized as unfair: |If a building collapsed during
the seventh year after 1its construction injuring or Kkilling 1its
inhabitants, no suit could be Tfiled against the negligent design
professional. Accordingly, a number of superior court decisions in
Alaska had ruled that this statute was unconstitutional. Each of
these cases settled, however, before they were reviewed by the

Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company. 1Inc. v. Scales. 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as wunconstitutional under the Alaska equal protection
clause. Applying a sliding scale of judicial scrutiny, State v._
Erickson. 574 P.2d I, 12 (Alaska 1978), the court found that the
right to bring a suit for damages was a "significant right,"” and



that legislation restricting that right must bear a "fair and
substantial relationship”™ to a legitimate purpose. The court found
that the purpose of the statute was to encourage the design and
construction of buildings in Alaska, and that this was a legitimate

purpose.

The Turner court, however, found that AS 09.10.055 did not
effectively further this purpose: Although it protected design
professionals, it did not protect owners, tenants and materialmen.
Thus, individuals 1in this Jlatter group, who were also necessary
participants in the construction process, might be sued after the

six year period. Further, under the law regarding joint and
several liability 1in existence at that time, adefendant 1in that
latter group might then be held [liable for up to twice his
percentage of fault. In light of this, the court viewed AS
09.10.055 as, 1in effect, a statutory shifting of liability from
design professionals to owners, tenants and materialmen. Since

this latter group would continue to have a disincentive to
construct buildings, the court reasoned, the purposes of the
statute were not served by its provisions. Accordingly, the
statute was found to violate thestate constitution™ equal

protection clause.

Since Turner, the Alaska voters approved an initiative
abolishing joint and several liability. Now, each uefendant is
liable only for his percentage of fault. AS 09.17.080. There is
no possibility of shifting of liability from design professionals
to owners, tenants and materialmen. Arguably, wunder a narrow
reading of Turner, thebasis for the court"s rejection of AS

09.10.055 is no longer present.

Seizing on this possibility, SB 73 attempts to reenact AS
09.10.055, with some modifications, and to overturn Turner. It
replaces the six year limitation with a ten year limit. It appears
to protect contractors as design professionals, at least insofar as
they are involved in the design phase of a construction project.l1
Further, SB 73 can be read as expanding AS 09.10.055 by protecting
contractors in their construction activities (as opposed to their
design activities) as well: It applies inter alia to "negligence
in the construction ... of an improvement to real property."”
Finally, SB 73 makes it clear that it 1is an absolute statute of
repose, expressly overriding the discovery rule of AS 09.10.140.

SB 73 should not be passed. First, as was true earlier, this
bill 1is obviously wunfair to 1innocent victims of negligently
designed or constructed buildings. By way of example, suppose the

1 AS 05.10.055 was somewhat unclear on this point. However,
the supreme court in Turner treated it as covering contractors
involved in the design process as well as architects and engineers.

752 P.2d at 471.

2



roof of an elementary school collapsed eleven years after
completion of construction due to an engineering firm's negligent
calculation of the roof's ability to carry a snow load. Under SB
73, no recovery could be had against the responsible engineering
firm or its insurer for the deaths or injuries of the school's
children. Likewise, the school district could not recover from the
engineering firm or its insurer for the cost of repairs to the

school roof.

Second, SB 73 may well be found unconstitutional by the Alaska

Supreme Court for the same reasons as AS 09.10.055. The court
would likely apply the same equal protection analysis as it did in
Turner. Since innocent victims of negligently designed buildings

would be deprived of the "significant right" of access to the
courts, SB 73 would survive judicial scrutiny under the Alaska
equal protection clause only if it bears a "fair and substantial
relationship"™ to its purpose of encouraging the design and
construction of buildings in Alaska.

As was true under the prior statute, the statute of repose of
SB 73 would not protect owners, tenants, and materialmen. As the
supreme court noted in Turner, these are all essential participants
in the construction of improvements on real estate. To exempt some

but not all of the necessary participants in the construction
process would not have the desired effect of encouraging the design
and construction of buildings in Alaska. The unprotected
participants could s till be found liable, under the discovery rule,

even after the ten year statute of repose of SB 73.

It is true that after the recent initiative, these unprotected
participants can be found liable for only their percentage of
fault, rather than double that amount. Thus SB 73 does not effect

a partial shifting of liability from the protected to the
unprotected participants, as did AS 09.10.055 before the
initiative. Nonetheless, even after enactment of SB 73 the
unprotected participants would s till have a disincentive to engage
in the construction process. Accordingly, the Supreme Court may
well strike SB 73 for the same reason it struck AS 09.10.055 in
Turner; it fails to bear a substantial relationship to encouraging
the design and construction of buildings in Alaska. Owners,
tenants, and materialmen would s till be liable and might s till balk

at playing their roj.es in the construction process.

Construction statutes of repose have been struck as
unconstitutional in a number of other states besides Alaska. These
decisions rely on a variety of grounds, including equal protection,
due process, or the prohibition against special legislation. The
Alaska Supreme Court, when called upon to review SB 73, might well
strike it under any of these provisions of the Alaska constitution.
Accordingly, before considering passage of this b ill, an opinion
from the Attorney General should be sought regarding its

constitutionality.



Third, SB 73 can be justified as encouraging the design and
construction of buildings in Alaska only to the extent that it can

be shown to reduce the liability insurance premiums for design
professionals. However, no evidence has been presented, in Alaska
or elsewhere, that enactment of "tort reform”™ has had much if any
effect on insurance rates. Instead, insurance rates appear to be
driven principally by insurance companies' investment strategies
and their r tes of return on investments. The legislature should
collect further inform ation, and hold further hearings i f

necessary, to examine what effect, if any, enactment of SB 73 would
have on the lia b ility insurance rates of design professionals.

Finally, SB 73 should be accompanied by a fiscal note.
Enactment of this b ill migut well increase the costs of providing
social services in Alaska. If the b ill is enacted and withstands
judicial scrutiny, it is inevitable that future catastrophically
injured victims of the collapse of buildings w ill go uncompensated.
The cost of their medical treatment, care and support w ill have to
be borne by the social service agencies of the State of Alaska.
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by Willy Van Hemert, P.E.

Almost thirty years have passed

since the 1961 enactment of the first
jmecial statute of limitation for

(_ wsuits against architects, engi-
neers and others who design and
build construction projects. During
this period, much interest has been
focused on the legislative programs
that led to the enactment of such
statutes and their interpretation by
the courts once enacted.

It is the purpose of this article to
provide basic information regarding
statutes oflimitation and repose and
their impact on the design profes-
sional.

Statute of Repose vs. Statute
of Limiiation

The statute of limitation refers to

a limited period of time during which
a plaintiff must file un action after
the cause of action accrues; that is,
from the time the injury or damage
was first discovered or reasonably
should have been discovered. This
limited period of time is usually in

/' '“Ctwo to three year range,

v A statuto of repose, on the other
hand, bars an notion for injury or

Statutes of L

Special Supplement

im

damage after a stated period of time
following substantial completion of
the project.

Thus, injury or damage flowing
from a constructed facility more than
the number ofyears stated in the
law (on the average between seven
and eight years) is barred and the
question of the alleged negligence of
the design professional is not subject
to legal procedures.

Why is there a statute of repose
dealing with construction activities
such as buildings, roadways and so
forth? Without such astatute,
builders, designers, architects and
others in the building trades are
subject to an almost indefinite period
of liability.

However, we all understand that
physical improvements become
increasingly affected by operation
and maintenance activities, as well
as modifications and improvements
to the original facilities with the
passage of time. It would seem
reasonable to assume that once a
facility has been used safely for a
number ofyears, the facility itself
should be deemed safe-

It is under this general premise
that legislators have enacted legisla-
tion that strikes a balance between

itation and

ENGINEERS AND LAND SURVEYORS

R epose

the interests of potential plaintiffs
and the interests of potential defen-
dants who have aright to be free
from suit after the passage of a
reasonable period of time. The
plaintiffis still free to pursue a claim
against the owner or tenant in
possession of the building or facility;
and therefore, the plaintiffis not left
without a remedy.

Historical Perspective

Since 1961, 47 states, as well as
the District of Columbia and Puerto
Rico, have passed legislation dealing
with the statute ofrepose. Ofthe
original 49 laws, 44 were taken to
court. Thirty three have been ruled
constitutional and nine have been
ruled unconstitutional. Alaska is
included in the latter group.

Currently, 40 states have a
statute of repose specifically for
design professionals of which 33
have been successfully tested in
court.

The time period of the various
statutes of repose are tabulated in
Figure 1.

See REPOSE, page 7
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Figure 1. Status ol Current Statutes of Repose

It is interesting to note that the
length oftime for legal action to take
place does not appear to be a prima-
ry reason for ruling the statute
unconstitutional. In fact, Victor
O'Shinner, a major insurer of archi-
tects and engineers, has indicated
that 89.3% of all cases are brought
fonvard in the first six years after
substantial completion. This increas-
es only slightly to 96.8% after the
Ajith year.

The Constitutionality Issue

Why are the statutes of reposo
ruled unconstitutional? The primary
argument is based on preserving the
equal protection clause of the consti-
tution. This was the argument used
before Alaska's supreme court in
1988 in the consolidated cases of
Turner Construction vs. Robert
Scales and Iverson Construction vs.
DeWayne Carson.

In the first case, Robert Scales
suffered property damage when a
fire occurred in the Winterbrook
Apartments. Turner Construction,
the prime contractor, was sued due
to their alleged negligent construc-
tion and installation of a fireplace.

In the second case, DeWayne
Carson was injured while attempt-
ing to install on automatic garage
door opener. Mr. Carson sued the
Guilder, Iverson Construction, and
yb subcontractor for faulty construc-

ion. Both cases wue brought more
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than six years after substantial
completion of the structures.

The Alaska supremo court was
asked to determine if tho statute of
repose, under which both contractors
sought protection, was constitution-
al. In its evaluation, tho court
recognized other parties including
owners and tenants have continuing
control over access to and mainte-
nance ofthe properties. They recog-
nized that design professionals are
open to suit by a larger number of
plaintiffs than are owners and
tenants whom are given special
common law defenses.

The court recognized the distinc-
tion between materialmen (suppliers
ofbuilding components) and design
professionals. That is, materialmen
provide standard goods manufac-
tured by standard processes. They
may, therefore, be held to higher
quality control standards than the
design professional, whose work is
often unique and cannot be com-
pletely tested. In other words,
buildings are more complex than
their component parts.

And lastly, the court recognized
that design professionals have
special expertise and they should be
encouraged to experiment and
advance new concepts and ideas
rather then be stifled by the threat
ofunlimited liability.

However, after recognizing all
these elements, which form tho basis
of the statute of repose, the supreme
court rejected them as being unper-
suasive. Tho only rational argument
brought forward by tho court for
declaring the statute of reposo
unconstitutional v;as the fact that it
went against the common law rule of
joint and several liability (i.e. anyone
whose negligence is in any way part
of the cause of an injury is liable for
all compensable damages attribut-
able to that injury).

However, in 1988, tho people of
Alaska voted to repeal several
liability to the extent that no one can
ever bo held financially responsible
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for more than twice their contributo-
ry negligence. On that fact alone, we
believe the supreme court may be
forced to reconsider the merits of the
same statute, were it enacted by the
legislature today.

Implications for Design
Professionals

W hat consequences are in store
for design professionals if Alaska
does not re-enact a statuto of
repose? This is probably best ex-
plained by the case of tho Mianus
River Bridge collapse in Connecticut
in 1988. The design engineer was
named as a defendant in legal action
although the design was performed
over 25 years ago! The engineer had
a long legal fight (also having to go
to the supreme court) but was
eventually relieved of any liability
based on the statute ofrepose. Can
you imagine defending a design you
performed 25 years aol?

Suits against design professionals
are not unusual. In fact, in tho past
decade, firms averaged over ono
claim every three years. Yet ofthe
claims brought against design
professionals, 80% were successfully
defended with no payments to the
plaintiff. Unfortunately, in all cases,
the design professional was required
to defend his actions at considerable
cost.

This personal liability is notjust
limited to private sector design

See REPOSE, page 11
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November Meeting Report

SEAA joined forces with EERI for
a lunch meeting in November. The
speaker was Dick Malle ofthe
United States Geological Survey who
talked about the location and data
collection of strong motion accelo-
graph instruments in the state.

January Meeting Announced

The next meeting is scheduled for
Tuesday, January 22, 1991. The
speakers will be Ron Watts and Will

" bott, both with the Municipality of

»chorage, who will discuss earth-
quake preparedness and disaster
relief plans.

SEAA is trying to coordinate
efforts with the Municipality to have
response teams ready in the event of
a major catastrophe to inspect
structures starting with emergency
shelters and continuing through
public and private buildings.

Anyone wishing to attend should
contact Tanya Bratslavsky at 348-
5214 or Andy Stembcr at 561-1733.

*REPOSE
Continued from page 7

professionals. Public employees are
also being named in suits and they
are finding that they are not neces-
sarily protected by the governmental
agency by whom they are employed
if negligence is involved.

And what happens when an

ividual leaves his employer,
whether private or public? Insur-
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ance companies are very reluctant to
provide prior acts insurance if there
is no defined limit to their potential
liability. This was evident several
years ago when the majority of
professional liability insurance
carriers pulled out of Alaska. Those
firms who had to find now insurance
carriers found it cost prohibitive, if
not impossible, to obtain prior acts
coverage.

The statute of repose impacts all
design professionals, as well as the
general public, for it is the general
public who eventually pays for
higher insurance premiums, unnec-
essary litigation and the eventual
loss of America’s technical compe-
tence.

The statute ofrepose is not
intended to protect design profes-
sionals who are negligent. It does,
however, protect against unreason-
able litigation and sets a distinct
limit to potential liability.

We must all work together to
insure re-enactment ofthis impor-
tant statute.

*SURVEY
Continued from page 9

The activities, the products and
the opportunities of (surveying and
mapping) are not wisely managed on
a statewide basis. Consider the
following:

< There is little, if any, interdepart-
mental coordination ofsurveying
and mapping activities;

- Alaska is one of only a few states
not providing annual recommen-
dations to the U.S. Geological
Survey regarding Alaska's priori-
ties; hence Alaska is losing miil-
lions ofdollars annually in
benefit;

< There is no effort to establish data
exchange standards so that
multiple use can be achieved o f
/Uaska's tremendous existing
computerized survey, mopping
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and related data;

< Alaska has no requirement that
valuable surveying and mapping
information be preserved, nor even
cataloged as to content and
location, so that others may benefit
from its existence.

Since its inception, SMAJB has
operated without a budget. The
voting private sector members have
donated their time and personally
paid for travel and expenses because
they feel very strongly about their
mission.

The Board, as presently struc-
tured, has regional representation
plus cx-officio members from DNR,
DEC, DCRA and DOT. Since the
Board's mission crosses agency
boundaries, it needs higher level
authority. Creation ofthe "Alaska
Surveying and Mapping Coordinat-
ing Council", at the Governor's level,
w ill provide stability and continuity
for the Board.

Having served as Secretary ofthe
Interior and Alaska's Governor, we
know you appreciate the value and
importance ofsurveying and mapping.
For the benefit ofall Alaskans we urge
you to issue an Executive Order
creating the "Alaska Surveying and
Mapping Coordinating Council".

The Eftemoon session dealt with an
ongoing proposal to establish survey
authority over the unorganized
borough. A draft has been prepared
for Senator Bettye Fahrenkamp by
the Legislative Division of Legal
Services using last year's SB 546 and
language proposed by the DOT&PF to
deal with right-of-way plats.

The Surveying and Mapping Adviso-
ry Board analyzed the draft line by lino
in a work session lasting nearly five
hours. For the most part, differences
between the private surveying sector,
native landholding interests, DOT&PF
and DEC were resolved.

It is hoped tho resulting draft will
become the basis for a now bill early
in the upcoming legislative session.

c=<-
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Thomai H. Porterfield, Jr.
\Mce Rescht Direct Dial: 301/961-9877

January 28, 1992

Mr. Art Jacobs
7060 Saturn Circle
Anchorage, Alaska 99504

RE: Alaska Statute of Response

Dear Mr. Jacobs:

Pursuant to our telephone conversation of last Friday, Victor O. Schinnerer and
Company has conducted four special claim studies which measure when claims
are brought against design professionals in relationship to project date of
substantial completion. The studies cover a period of twenty-four years as

follows:
] 1964 Study of.570 claim files
« 1983 Study of 159 claim files

* A New York State Specific Study covering claims filed in 1981,
1982 and 1983

A New Hampshire State Specific Studycovering claimsfiled in
1984 through 1988

As evidenced by all four studies the vast majority of claims filed against Design
Professionals are brought within six years of substantial completion usually
involving parties to the construction process. Claims filed more than six years
after substantial completion almost always involves users of the project. The
fact that design professionals may be sued in these instances in no way
equates to negligence in their performance of professional services going back
5, 10, 20 and more years.
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The studies also reinforce our belief that there is a legitimate argument to be
made for a Statute of Repose. In view of the complexity of the construction
process is unrealistic to expect parties involved in the designh and construction
of any project to defend stale claims brought many years after their involvement
with the project has ended; and while normally defensible these claims
represent atremendous financial burden in terms of direct out of pocket cost,

time and money.

A special statute does not impose an unfair burden on an injured party because
it direct him or her to seak redress from the owner or occupier of the project,
the party who is most likely to be responsible for the injury and the one in the
best position to have prevented it.

If you have any questions regarding the enclosed material or if we can be of
any further assistance, please let me know.

Cordially,

VOS/TH P/zmc

3
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VICTOR 0. SCHNNERER & GOVPANY' INC.
SPECIAL CQLAIM STLDY
DISTRIBUTION CGF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL GOVRALETION

Years Brought Within # of Claims %of Claims Cummulatlve Percentage
Oe 73* 45.9 45.9
Two 2 13.8 59.7
Three 13 8.2 67.9
Four 13 8.2 76.1
Five 12 7.5 83.6
Six 9 5.7 89.3
Seven 5 3.1 92.4
Eight 5 3.1 55.5
Nine @) 0 95.5
Ten 2 1.3 96.8

Than Ten 5 3.1 99.9
159 99.9 99.9

*Based on CNA's records, roughly 32.5ft of these claims were brought prior
to the date of substantial completion.

Study 1s based upon a review of 250 ONAfiles set up between December
1979 and October 1980.

The Date of Substantial Completion wes established from information
secured from QNA claim records.

159 files contained sufficient documentation which could be used for
the purpose of this study.*
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BACKGROUND

The basis for this study is previous evidence that;

(1) Most claims against design professionals are 1initiated
within a few years of a project"s substantial
completion.

@) Claims made 10 years after a project"s substantial
completion are the result of Inadequate maintenance by
those responsible for a facility, at the time of the
claim, not the result of inadequate service by the

original design professionals.

(3 Claims made 10 years, or more, after substantial
completion rarely result in damage payments by the
design professionals,

(4, Yet, significant expenses are incurred by Che courts,
plaintiffs, defendants and 1insurance companies 1in
processing claims occurring 10 or more years after a
project®"s substantial completion,

(5) A statuto of limitations based on empirical claims data
would benefit the public and all involved

professionals.
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M tm IxtS od . Senator Tim Kelly February 3,1993
AUiKa Soory o Chairman, Labor and Commerce Committee
PpIcTMonjJ Engitcmi Capitol Building, Room 107
AloUS0OMyo Juneau, Alaska 99801
Pm/emionilLind Surveyor
An*rit*nCongre*«iY RE Senate Bl” NO. 73

Surveying and MrpP/AG

Airwrican Institute of A xhHrtts
Aluka Chipter

Amman Society of C ivil Englneen Dear Senator Ke”y

AlasU Section

NAMLGA BN EA You have requested the Alaska Professional Design Council's (APDC)
position on the current Senate Bill 73, dealing with the Statute of Repose.
B o As a group of 1400 licensed design professionals statewide, APDC
T e upar 0™ represents 10 professional architectural, engineering and surveying

AluKIC lupttr oo
socleties.

Consulting Engineers Council of Alee ke

ProfcrsioTul Enginten in Private Prsrncr
AiukJiCXipter

We have been working since the old statute was declared unconstitutional
in 1987, to put in force a new statute of repose. Our position is that the
new statute will address the following points:

Structural Bnglnem AnacUtlon ofAlula

. Encourage Construction in Alaska

. Provide Equal Access to the Courts

. Provide Protection where Prtitection is Due
, Aid in Limiting Insurance Rates

Encourage Construction in Alaska
The statute will encourage design professionals to continue to design
rojects which are new and innovative without the worry of long term
1ability. This does not mean that we will have construction projects with
any less quality than we do now, it simply will allow the design
professional to reasonably limit his risk. Having a statute or repose will
decrease operating costs for design professionals in the state.
It is a fact that time spent in defense against any kind of a claim whether
it be true or meritless, is borne by the design professional solely. Lack of
statute of repose would be unfair to the vast majority of those involved in
the des’jjn and construction of improvements to real property, many of
whom are forced to pay for defense against unfounded charges ana are
brought into suits solely to increase the potential pool of money for
payment to claimants. Nationally it was found by Victor O. Schinnerer
Insurance Co., that for every hour spent by a lawyer defending a case, a
design professional will spend 3to o hours. This expenditure of time and
energy reduces productivity, drains operating resources, and affects the
future positive outlook of a firm. This results in a hesitancy towards
innovation, a defensive orientation towards clients, higher design fees and
an overall increased cost to the public. The design professional wants to
provide the best possible service to protect the public utilizing current
codes and a professional standard of care.



Provide Equal Access to the Courts

The statute does not restrict access to the courts. Plaintiffs can still bring action
against others including design professionals. In the case of design professionals
though, they must prove "gross negligence” in order to have a case. Otherwise
the statute will bar action after 10years. Any type of action can be brought
without proof of "gross negligence prior to 10years. This is consistent with 45
other states in the United States.

The statute of repose is fair to all parties involved with design projects. A study
done by Victor O. Schinnerer states that 96.8 % of all claims against design
professional’s are brought within 10years of substantial completion of a project
The statute will protect the public from extensive, meritless cases tying up their
court system. It will also protect the public from spending their money on claims
which, as proven in national statistics, result in no monetary payment to them
70% of the time. The statute does not protect design professional’swho
intentionally cr as a result of gross negligence, fraud, fraudulent concealment,
fraudulent misrepresentation or breach of an express warranty design projects
which are a hazard.

Provide Protection where Protection is Due

A design project is more of a process than an end product Due to the
complexity of the construction process a project is not like a manufactured
product It continues to evolve and change up to and after the substantial
completion date. The design professional brings it to the point of being built
the contractor builds the project with the oversight of the design professional
periodically and the owner then takes over control of the project and maintains,
Improves or neglects it The project never stays tUe aame during it’s life. The
initial designer or contractor should not be responsible for everything that
happens to the project or around the project site for an unlimited period of time.
It is therefore reasonable that after 10years of changes or neglect the design
professionals and contractors are not held responsible for all claims.

Aid in Limiting Insurance Rates

Victor O. Schinnerer, the only liability insurance carrier in the State of Alaska,
has stated that having a statute of repose will neither increase or decrease our
insurance in the short term. They indicated that insurance rates are not directly
tied to this item, hence not affecting them initially. 1f over time, many suits are
brought against design professionals, especially meritless ones, the costs of
insurance, design work and construction will go up. A statute of repose would
help limit this and thus limit insurance rate increases over time, which will help
to keep all insurance rates down.

45 states have passed statute of repose legislation since 1961 Alaska is one of
10 states that has ruled it unconstitutional. Currently Alaska is one of 5 states
that are in the process of passing new legislation. Senate Bill 73 with it’s new
findings section, inclusion of licensed General Contractors and an extended ten
year tune period will have a broader basis for passing constitutional scrutiny.

Alaska Professional Design Council






DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING

Report Date:

Annual Totals for Game Type:

Gross Receipts

Taxes

Prizes Awarded

Adjusted Gross Income

Expenses

Net Proceeds

Percent Net Proceeds to Gross Receipts:

Percent Net Proceed is of Adjusted Gross:

GAMES OF CHANCE AND SKILL

PERMITTEE ACTIVITY
1991 FINAL

06/16/92

All Activity Permittee Operated

$105,563,355
( 35,229)
(80,309,478)
25,218,848
(14.817.055)

$ 11.561.173

10.9%

45.8%

Breakdown of Expenses:

Rent

Janitorial
Utilities
Building Repair

Building Depreciation
Building Insurance

Contract Services
Accounting
Wages

Payroll Taxes
Prof. Services
Permit Fees
Pull-Tab Tax
Other Expenses

* All numbers are

$1,557,697 Ticket Printing
284,424 Pull-Tab Purchase
325,553 Bingo Supplies
130.261 Supplies
71,550 Other Printing
131,925 Postage
451,420 Equipment Purchase
465,956 Equipment Repairs
4,479,312 Non-Alcoholic
54.4,437 Door Prizes

0 Advertising

83,570 From Operator
465,568 Door Prizes
1,253,823

as reported by the Permittees.

$ 109,859
1,837,495
311,358

* 499,570
266,935
60,145
261,176
47,109
192,605
458,564

0

477,645

N



Report Date:

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING
GAMES OF CHANCE AND SKILL

06/16/92

Annual Total? for Game Type:

Gross Receipts
Taxes

Prizes Awarded

Adjusted Gross Income

Expenses

Net Proceeds

Percent Net Proceeds to Gross Receipts:

Percent Net Proceed to Adjusted Gross:

Breakdown of Expenses:

Rent

Janitorial

Utilities

Building Repair
Building Depreciation
Building Insurance
Contract Services
Accounting

W ages

Payroll Taxes

Prof. Services
Permit Fees
Pull-Tab Tax
Other Expenses

* All numbers are as

JH/dgl2390D/071092b

PERMITTEE ACTIVITY
1991 FINAL

Ail Activity Operator Operated

$98,556,847
( 23,523)
(82,306,339)
16,226,985

(15,379.861)

$ 5,088.837

5.1%

31.3%

$2,442,270 Ticket Printing
141,094 Pull-Tab Purchase
153,106 Bingo Supplies
52,644 Supplies
0 Other Printing
111,554 Postage
340,429 Equipment Purchase
162,814 Equipment Repairs
3,699,974 Non-Alcoholic
505,436 Door Prizes
930,503 Advertising
0 From Operator
468,305 Door Prizes
2,960,045

reported by the Operators.

$

360
1,815,626
1,078,898

0
170,393
10,580
0
23,819
49,307
260,053
0

0

N



DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING
GAMES OF CHANCE AND SKILL

PERMITTEE ACTIVITY
1991 FINAL

Report Date: 06/16/92

Annual Totals for Game Type: All Activity Permittee and Operator Operated

Gross Receipts $204,120,203

Taxes ( 58,753)

Prizes Awarded (162,615,817)
Adjusted Gross Income 41,445,633

Expenses ( 30.196.917)
Net Proceeds $ 15.926.983
Percent Net Proceeds to Gross Receipts: 7.8%

Percent Net Proceed to Adjusted Gross: 38.4%

Breakdown of Expenses:

Rent $3,999,967 Ticket Printing $ 110,220
Janitorial 425,518 Pull-Tab Purchase 3,653,122
Utilities 478,660 Bingo Supplies 1,390,256
Building Repair 182,905 Supplies 499,570
Building Depreciation 71,550 Other Printing 437,328
Building Insurance 243,479 Postage 70,726
Contract Services 791,850 Equipment Purchase 261,176
Accounting * 628,770 Equipment Repairs 70,928
W ages 8,179,287 Non-Alcoholic 241,912
Payroll Taxes 1,049,874 Door Prizes 718,617
Prof. Services 930,503 Advertising 0
Permit Fees 83,570 From Operator 477,645
Pull-Tab Tax 933,873 Door Prizes N
Other Expenses 4,213,568

All numbers are as reported by the Permittees and Operators.
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Alaska State Legislature

3111 C Street, Suite 150 During Session:
Anchorage, Alaska 99503 n P.O. Box V
(r07) 561-2038 | Juneau, Alaska 99811

(907) 465-4993

Senator Drue Pearce
District G

Sponsor Statement for Senate B ill 76

Mr. Chairman and members of the Committee ... if enacted, Senate Bill 76 would
achieve two things. The first would be to return gaming profits to worthwhile
charitable organizations.

Presently, substantial amounts of gaming proceeds are currently being contributed
directly to Alaskan political campaigns. The Alaska Public Offices Commission
reports for 1990 and 1991 identify nearly $600,000 in contributions to political
candidates from licensed operators. In 1976, during a special session and over
Governor Hammond's veto, the legislature added political entities to the list of
organizations eligible for charitable gaming permits. It is time for Alaska to

stop this diversion of funds from worthwhile organizations such as: Big Brothers
and Sisters, The American Cancer Society, and Alaskan Crippled Children.

Currently, Alaska is the only state in the nation to allow political organizations
to hold charitable gaming permits. The original intent of Alaska’s charitable
gaming law was to help finance worthwhile charities once state support fell as
Prudhoe Bay revenues began their decline. | do not consider political candidates
to be charities and | am sure the public doesn’t either!

The second affect this bill would produce is the prevention of criminal elements
from establishing a foothold in Alaska’s gaming industry. The bill prohibits
felons from participation in gaming in any supervisory or managerial capacity.
Supervisory or managerial capacity is defined in the bill to inc'ude:

D being responsible for gaming receipts.

2) having the authority to hire, fire, or discipline employees.

3) being responsible for preparing financial reports required under the gaming
statute.

4) being responsible for keeping the accounts for activities required under the
gaming statute.

5) being responsible for conducting activities under this chapter, including
the arranging for locations at which those activities will occur.

6) is a fund raiser or consultant.

Nevada recognized forty years ago that any hint of impropriety is unacceptable.
They enacted laws which ban individuals with serious criminal records from any
association with gaming. Even an individual seeking a job as a parking-lot
attendant is barred from employment if they possess a criminal record. It is time
that Alaska also cleaned up its gaming industry.



