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[11] The California Supreme Court, in 
deciding a similar case, concluded that the 
fundamental purpose of workmen’s com­
pensation is to protect individuals from the 
"special risks” of employment. Laeng, 494 
P.2d at 8-9. Therefore, when an employer 
exposes potential employees to risks inher­
ent in a tryout period and the applicant is 
under his direction or control, any injury 
resulting during such a period is compensa­
ble as a matter of law. Id. See also  
Mansfield Enters., Inc. V. Warren, 154 
Ga.App. 863, 270 S.E.2d 72, 74 (1980); 
Moore, 223 N.W.2d at 648; Venezian 
Lam p Co., 168 N.Y.S.2d at 766.
[12] The Lodge argues that the tryout 

exception analysis is inappropriate to this 
case because Childs was on a personal er­
rand for Tulin and the Lodge did not con­
trol the time, manner and method of work. 
We cannot accept this argument. These 
facts were disputed at the hearing and 
never decided by the Board.

[13] I t is not this court’s task on review 
to reweigh conflicting evidence, or substi­
tute its judgment for that of the Board. 
Whaley v. A laska W orkers’ Compensa­
tion B±, 648 P.2d 955, 957 (Alaska 1982). 
Nor is it within the province of this court to 
reweigh witness credibility and competing 
inferences from testimony because those 
functions are reserved to the Board. See 
Delaney v. A laska Airli?ies, 693 P.2d 859, 
863 (Alaska 1985). Accordingly, this court 
may not ascertain the facts of this case. 
However, it.is sufficient to note, as sug­
gested by the dissenting board member, 
that a tryout period may have been initi­
ated.

III. CONCLUSION
The decision of the superior court is RE­

VERSED and the case is REMAN D ED to 
the superior court with directions to re­
mand it to the Board for further proceed­
ings consistent with this opinion.
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Supreme Court of Alaska.

Kug. 18, 1989.

Estates of two airline pilots who died 
in an airplane crash brought suit against 
the employer for the intentional tort of 
"overworking” the two pilots and against 
the employer's workers' compensation 
carrier for its negligence in the inspection, 
certification, authorization and approval of 
the employee's working conditions. The 
Superior Court, Third Judicial District, J. 
Justin Ripley, J., dismissed the claims, and 
the estates appealed. The Supreme Court, 
Moore, J., held that: (1) complaint alleging 
that employer violated a number of FAA 
regulations in dispatching pilots for a night 
flight without adequate rest or sleep, failed 
to allege the type of intentional tort action­
able outside Workers' Compensation Act; 
(2) exclusivity doctrine did not bar negli­
gence action against employer’s workers’ 
compensation carrier for negligent inspec­
tion of employer's workplace and therefore 
estates of pilots could bring suit against 
employer's workers' compensation carrier 
for negligent performance of a safety in­
spection; and (3) w o rk e rs ’ co m p en sa tio n  
carrier could b e  h e ’d  liab le  to  's t a t e s  o f 
deceased p ilo ts  fo r  n e g lig e n t p e rfo rm a n c e  
o f  a  s a f e ty  in spec tion  if  in s u re r  a c tu a lly  
in sp ec ted  th e  w o rk in g  cond itions o f  the em­
p lo y e r  p r io r  to  th e  acc id en t.

Affirmed in part, reversed in part, va­
cated in part and remanded.
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v.':
'Si

1. Workers’ Compensation <s=32084, 2093,
2168

Liability of an employer under Work­
ers’ Compensation Act is exclusive and in 
place of all other liability of employer and 
any fellow employee to the employee, em­
ployee’s legal representative, husband or 
wife, parents, dependents, next of kin, and 
anyone otherwise entitled to recover dam­
ages from employer or fellow employee; 
however, exception to exclusivity doctrine 
exists in cases of intentional torts commit­
ted by a fellow employee or emnloyer. AS 
23.30.055.

2. Workers’ Condensation «=2093
Complaint alleging that employer vio­

lated a number of FAA regulations in dis­
patching pilots for a night flight without 
adequate rest or sleep, failed to allege the 
type of intentional tort actionable outside 
Workers' Compensation Act. AS 23.30.- 
055.

3. Workers’ Compensation 6=2161
Exclusivity doctrine did not bar negli­

gence action against employer's workers’ 
compensation carrier for negligent inspec­
tion of employer’s workplace and therefore 
estates of pilots could bring suit against 
employer’s workers’ compensation carrier 
for negligent performance of a safety in­
spection. AS 23.30.015(a), 23.30.355.

4. Workers’ Compensation <3=2161
Employer’s workers' compensation 

carrier could be held liable to estates of 
deceased pilots for negligent performance 
of a safety inspection if insurer actually 
inspected the working conditions of tne em­
ployer prior to the accident.

5. Parties <3=65( 1)
Triai court did not abuse its discretion 

in dismissing claims of estates of deceased 
pilots against Doe defendants where es­
tates were unable to identify which alleg­
edly defective component of airplane was 
manufactured by Doe defendants.

6. D e a th  «= 109

Award of 807° of actual attorney fees 
to employer was not manifestly unreason­
able where pilots' estates' claims against 
employer were barred by exclusivity doc­

trine of Workers' Compensation Act 
23.30.055.

Robert H. Wagstaff, Wagstaff, Pope & | | 
Clocksin, Anchorage, for appellants.
Clark Reed Nichols, Perkins, Coie, An- .jj 

chorage, for appellees.

Before MATTHEWS, C.J., and 
RABINOWITZ, BURKE, COMPTON 
and MOORE, JJ.

.4
OPINION

MOORE, Justice.

I. INTRODUCTION
This appeal arises out of litigation by the 

estates of two airline pilots who died in an 
airplane era h while employed by ERA Hel­
icopters, Inc. (ERA). The estates seek re­
covery against ERA for the intentional tort 
of “ overworking” the two deceased pilots 
and against Employers Insurance of WAU­
SAU (WAUSAU), ERA's workers' compen­
sation carrier, for its negligence in the in­
spection, certification, authorization, and 
approval of ERA's working conditions.
For the reasons set forth below, we af­

firm the trial court's dismissal of the claims 
against ERA and the claims against the 
“Doe defendants.” We reverse the trial 
court's dismissal of the claims against 
WAUSAU.

II. FACTS AND PROCEEDINGS
Stanley Thomson and Michael Van Biene 

were pilots employed by ERA. A t 2:00 
a.m. on August 20, 1985, ERA dispatched 
them to fly a Learjet to Gulkana, Alaska.
By completing this mission, Thomson and 
Van Biene would necessarily violate the 
Federal Aviation Administration's (FAA) 
flight time and duty regulations. The Le­
arjet crashed on approach to the Gulkana 
airport, killing both pilots. WAUSAU paid 
compensation for the pilots’ deaths.
In the investigation of the accident, other 

ERA pilots told the National Transporta­
tion Safety Board (NTSB) of lengthy on- 
duty periods and exhausting flight sched-
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ules. Three captains reported ERA's dis­
approval of pilots’ refusals to fly because 
they were fatigued. One captain believed 
that ERA intentionally overworked its pi­
lots to increase its profits.
On September 14, 1987, the estates filed 

their Second Amended Complaint alleging 
negligence against WAUSAU in their in­
spection, certification, authorization, and 
approval of ERA's working conditions. 
The complaint made the following allega­
tions against ERA:
On or about August 20, 1985, at 0205 
AKDT, Stanley Thomson and Michael 
Van Biene were Captau and First Offi­
cer of Lean'et N455JA which was dis­
patched by defendants ERA, Jet Alaska, 
and ROWAN for a night flight to Gulka­
na, Alaska. The mission dispatch was 
accomplished without obtaining current 
weather information and would necessar­
ily exceed the flight time and duty re­
quirements of Plaintiffs, and the aircraft 
was ovenveight for appropriate landing. 
The dispatch of the aircraft under the 
conditions described and given the pre­
ceding filin g time of Plaintiffs without 
rest or sleep, constitutes negligence and 
gross negligence.

The estates contended at oral argu .ent 
before the trial judge, and on appeal, that 
this language alleges an "intentional tort 
of dispatching [the deceased pilots] for a 
night flight . . . without adequate rest or 
sleep.” ERA argues that the complaint 
only alleges negligence against it as an 
employer, and that therefore, the claim is 
barred by the exclusivity provision of the 
Alaska Workers’ Compensation Act, AS 
23.30.055.
The estates argue that WAUSAU is a 

separate legal entity from the employer 
and thus may be sued for its own negli­
gence as a third party pursuant to AS 
23.30.015(a). In response, WAUSAU ar­
gues that the exclusivity doctrine also pro­
tects it from such a negligence claim and 
that regardless of any immunity protection, 
WAUSAU did not owe a duty to the dece­
dents to inspect, certify, authorize or ap­
prove ERA’s working conditions.

Ala»>J Rot). 778-780 P.2d— 8

The superior court granted ERA and 
WAUSAU’s motions to dismiss under Civil 
Rule 12(b)(6) on the ground that the Alaska 
Workers' Compensation Act provides the 
workers’ exclusive remedy against an em­
ployer or its compensation insurer. The 
estates appeal.

III. DISCUSSION

A. Did the Court Err in Dismissing the 
Estates’ Claims Against ERA under 
Civil Rule 12(b)(6) Instead of Treating 
It as One-for-Summary Judgment Un­
der Civil Rule 56?

The estates argue that the trial judge 
should have treated ERA’s motion to dis­
miss as one for summary judgment be­
cause ERA submitted affidavits and the 
court did not expressly or affirmatively 
rule that it was not considering this evi­
dence outside the pleadings.
Civil Rule 12(b) states that when "mat­

ters outside the pleading are presented to 
and not excluded by the court, the motion 
shall be treated as one for summary judg­
ment and disposed of as provided by Rule 
56." When material outside the pleadings 
is presented to the trial court, a motion to 
dismiss "is automatically converted into 
one for summary judgment unless the 
court ‘affirmatively’ and ‘expressly’ rules 
that it is not considering evidence outside 
of the pleadings." A dkins v. N abors A las­
k a D rilling, Inc., 609 P.2d 15, 21 n. 11 
(Alaska 1980).
From our review of the remarks of the 

judge and counsel during oral argument, 
we conclude that Judge Ripley expressed 
his intention not to rely on the affidavits 
when granting the motion to dismiss. Con­
sequently, the court correctly dismissed the 
claims under Rule 12(b)(6) rather than Rule 
56.

B. Did the Court Err in Holding that the 
Estates’ Claim Against ERA Was 
Barred by the Exclusivity Doctrine of 
AS 23.30.055?

1) Standard of Review
“ A motion to dismiss for failure to state 

a claim is viewed with disfavor and should
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rareh e granted." M atting ly  v. Sheldon  
Jackson  College, 743 P.2d 356, 359 (Alaska 
1987) (citing K nigh t v. A m erican  G uard  & 
Alert, Inc., 714 p.2d 788, 791 (Alaska 
1986)). “ In det- .mining the sufficiency of 
the stated claim -t is enough that the com­
plaint set forth allegations of fact consist­
ent with and appropriate to some enforce­
able cause of action.” L inck v. B arokas & 
M artin , 667 P.2d 171, 173 (Alaska 1983). 
The court “ is under a duty to examine the 
complaint to determine if the allegations 
provide for relief on any possible theory.” 
M attingly, 743 P.2d at 359 (emphasis delet­
ed).

1) Application of Exclusivity Doctrine to 
Intentional Torts of the Employer

[1] Under AS 23.30.055, the liability of 
an employer under the Workers' Compen­
sation Act “ is exclusive and in place of all 
other liability of the employer and any fel­
low employee to the employee, the employ­
ee’s legal representative, husband or wife, 
parents, dependents, next of kin, and any­
one otherwise entitled to recover damages 
from the employer or fellow employee." 
See Wright v. A ction Vending Co., Inc., 
544 P.2d 82, 85 (Alaska 1975).
In E llio tt v. Brown, 569 P.2d 1323 (Alas­

ka 1977), we recognized an exception to the 
exclusivity doctrine in cases of intentional 
torts committed by a fellow employee or 
employer. We found that the socially ben­
eficial purposes of the workers' compensa­
tion law "would not be furthered by allow­
ing a person who commits an intentional 
tort to use the compensation law as a 
shield against liability." Id. at 1327. The 
court concluded that the fellow employee’s 
assault on the worker fell outside the pur­
view of the accidental injuries covered by 
the act. The worker was therefore permit­
ted to pursue a common-law tort action 
against the fellow employee.1 Similarly, in 
S ta ffo rd  v. Westchester F ire  In su ran ce  
Co., 526 P.2d 37, 43 n. 29 (Alaska 1974), 
overru led  on o th e r grounds, 556 P.2d 525 
(Alaska 1976), we noted that:

1. The Elliott court, however, held that the cor­
porate employer was not liable in tort on a

In suits for other intentional torts v j o - 

mitted by the employer, recovery is per­
mitted on the theory that the harm is not 
accidental and therefore not covered by 
the act. A stiff burden is placed on the 
employee to demonstrate intent to harm 
by the employer, or in some cases by his 
agents.
[2] The estates argue that the trial 

court erred in dismissing their claims 
against ERA since they allege an intention­
al tort which is not barred by the exclusivi­
ty doctrine. ERA argues that the com­
plaint fails to allege an intentional tort by 
ERA.
The estates’ Second Amended Complaint 

alleges that ERA violated a number of 
FAA regulations and that "given the pre­
ceding flying time of Plaintiffs without rest 
or sleep, [dispatching the flight] consti- 
tu te [d ] negligence a n d  gross negligence.” 
(Emphasis added). Paragraph IX generally 
alleges:
Defendants' actions as described and in 
other particulars as to be shown at trial 
constitute wilful misconduct and were 
jointly and separately negligent, gross, 
and wanton.

The estates contend that the complaint al­
leges an intentional tort of dispatching the 
deceased pilots for a night flight without 
adequate rest or sleep.
We conclude that these allegations fail to 

constitute the type of intentional tort ac­
tionable outside the workers' compensation 
system. Liberally construed, the facts al­
leged fail to make out an intentional to rt 
A : best, the complaint alleges gross negli­
gence or wilful and knowing violation of 
FAA regulations.
The vast majority of courts have held 

that such allegations do not constitute an 
intentional act allowing suit outside of the 
workers’ compensation act. As Professor 
Larson notes:
Since the legal justification for the com­
mon-law action is the nonaccidental char­
acter of the injury from the defendant 
employer’s standpoint, the common-law 
liability of the employer cannot, under

theory of respondeat superior for the intention­
al tort of its supervisor. 569 P.2d at 1325-26.
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the almost unanimous rule, be stretched 
to include accidental injuries caused by 
the gross, wanton, wilful, deliberate, in­
tentional, reckless, culpable, or malicious 
negligence, breach of statute, or other 
misconduct of the employer short of gen­
uine intentional injury.

Even if the alleged conduct goes be­
yond aggravated negligence, and in­
cludes such elements as knowingly per­
mitting a hazardous work condition to 
exist, knowingly ordering claimant to 
perform an extremely dangerous job, wil­
fully failing to furnish a safe place to 
work, or even wilfully and unlawfully 
violating a safety statute, this still falls 
short of the kind of actual intention to 
injure that robs the injury of accidental 
character.

2A A. Larson, L a rso n  W orkm en’s Com­
pensa tion § 68,13, at 13-8 to -26 (1983 & 
Supp.1985) (footnotes omitted).
In S ta ffo rd we recognized this majority 

rule. As the court explained, suits for 
intentional torts have been permitted on 
the grounds that the harm is not accidental 
but "[a] s tiff burden is placed on the em­
ployee to demonstrate intent to harm by 
the employer or in some cases by his 
agents.” 526 P.2d at 43 n. 29.
Even under a liberal interpretation of the 

allegations made by the complaint, the es­
tates fail to allege an intent to harm the 
pilots so as to overcome the exclusivity 
provision of the act. In conclusion, we 
affirm the trial court's dismissal of the 
claims against ERA under Rule 12(b)(6).

C. Did the Court Err in Holding that the 
Exclusivity Doctrine Contained in AS 
23.30.055 Bars a Negligence Action 
Against the Employer’s Workers’ Com­
pensation Carrier, WAUSAU?

[3] The estates argue that WAUSAU is 
a separate legal entity from the employer 
and thus may be sued for its own negli­
gence as a third party pursuant to AS 
23.30.015(a). In response, WAUSAU ar­
gues that the exclusivity doctrine protects 
it from such a negligence claim.

The issue of whether a workers' compen­
sation carrier can be sued for its own negli­
gence in inspecting the employer's work­
place is a question of firs t impression in 
Alaska. This court considered a related 
but distinctly different issue in Stafford . 
The court considered whether an employee 
was barred from suing his or her employ­
er's compensation carrier for intentional 
torts. Stafford had alleged that the carrier 
wilfully and maliciously withheld compen­
sation benefits resulting in infliction of 
emotional distress. ' The court concluded 
that “ [ujnder our compensation act the 
carrier is considered a separate entity from 
the employer.” 526 P.2d at 42. The court, 
however, then noted:
Stafford recognizes that the principle of 
subrogation may be utilized to conclude 
that the carrier derives immunity from 
the exclusive remedy provisions in a 
damage action brought by the employee. 
However, Stafford argues that this im­
munity should not extend to intentional 
torts. This is supported by the decision 
of the Supreme Court of California in 
U nrvii v. T ruck In su ran ce  Exchange, in 
which suit for an intentional tort by an 
injured employee against her employer’s 
compensation carrier was allowed.

Id. (footnote omitted). After discussing 
the reasoning in U n ruh  v. Truck In s u r ­
ance Exchange, 7 Cal.3d 616, 102 Cal.Rptr. 
815, 498 P.2d 1063 (1972), the court con­
cluded:

We believe th3t AS 23.30.155 was envi­
sioned by Alaska’s legislature to cover 
situations where the employer or carrier 
negligently, or wilfully, failed to make 
timely compensation payments, but that 
this section was not intended to operate 
as the exclusive remedy for all intention­
al wrongdoings. In so holding we adopt 
the reasoning of Unruh. In circum­
stances where there is tortious conduct 
that goes beyond the bounds of untimely 
payments, the immunity from suit pro­
vided by the Workmen’s Compensation 
Act is lost. Normally the carrier must 
investigate claims in order that the com­
pensation scheme of payments for actual 
injuries will be properly administered. 
However, intentional torts committed in
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connection with the investigation of 
claims and payment thereof are not to be 
protected. Stafford has alleged that 
Westchester did more than delay in mak 
ing benefit payments; he has asserted 
that it intentionally and maliciously mis­
led him about his right to compensation 
and discouraged him from exercising His 
rights, resulting in emotional injury. We 
conclude that Stafford is not precluded, 
by virtue of AS 23.30.155, from a trial on 
the merits of his claims.

526 P.2d at 43-44.
We conclude that the S ta ffo rd court did 

not decide the issue in this case: whether 
the exclusivity provision bars suit against 
an insurance carrier for negligent inspec­
tion of an employer's workplace. First, the 
court did not expressly hold that the immu­
nity extends to a carrier. Rather, the court 
accepted arguendo that the doctrine of 
subrogation m ight be utilized to conclude 
that the carrier derives immunity from the 
exclusive remedy provisions. However, 
the court held that regardless of whether 
such immunity existed, intentional torts 
committed in the investigation of claims 
and payment thereof were actionable. Id. 
at 43-44.
While S taffo rd relied on the reasoning of 

Unruh, this should not be construed as an 
acceptance of the California courts' inter­
pretation of its workers’ compensation 
scheme since the Alaska scheme differs 
significantly from the California scheme.2 
Unlike the Alaska scheme, the California 
statute explicitly defines "employer" to in­
clude "insurer." Cal.Lab.Code § 3850(b)

2. Unruh cites two California Court of Appeal 
cases holding that a carrier may not be sued for 
negligence in performing work place inspec­
tions. B um s  v, Stale Comp. Ins. Fund, 265 Cal. 
App.2d 98, 71 Cal.Rptr. 326 (1968); State Comp. 
Ins. Fund v. Superior Court (Breceda), 237 Cal. 
App.2d 416, 46 Cal.Rptr. 891 (1965).

3. For decisions allowing suit against carriers as 
third-parties in the absence of express statutory 
language, see Beasley v. MacDonald Eng. Co., 
287 Ala. 189, 249 So.2d 844 (1971); Nelson v. 
Union Wire Rope Corp., 31 Il!.2d 69, 199 N.E.2d 
769 (1964); Fabricius v. Montgomery Ele\'ator 
Co.. 234 Iowa 1319, 121 N.W.2d 361 (1963); 
Andreevs v. Insurance Co. o f N. Am., 60 Mich. 
App. 190, 730 N.W.2d 371, 374 (1975); Corson v. 
Liberty M ut Ins. Co., 110 N.H. 210. 265 A.2d 315

(West Supp.1987). In Unruh, this identifi­
cation was held forfeited when the insurer 
stepped outside the proper bounds of an 
investigation of the nonmedical facts of the 
case. 102 Cal.Rptr. at 821, 825, 498 P,2d at 
1069, 1073. Because the California statute 
specifically identified the insurer with the 
employer, the court resorted to a negli­
gence/intentional tort distinction to hold 
that the insurer no longer was the employ­
er's alter ego when it committed intentional 
torts. . 1
Other jurisdictions confronting this ques­

tion of third-party actions against insurers (
for alleged negligence in either safety in- 4
spections or medical services have reached '
differing results.3 These decisions are of 1
limited value since each state’s statutory 
scheme differs greatly. We therefore turn 
to the specific language of the Alaska Act.
The Alaska Workers' Compensation Act 

does not mention an insurer in the exclusiv­
ity provision of AS 23.30.055, the definition 
of employer in AS 23.30,265(13), or in the 
third-party suit provision in AS 23.30.- 
015(a). A "carrier" is defined in AS 23.30.- 
265(5) as "a person authorized to insure 
under this chapter and includes self-insur­
ers.” Thus, as noted in Stafford, the Act 
defines “ employers" and “ insurers" as sep­
arate, distinct entities. 526 P.2d at 42.
Alaska Statute 23.30.015(i) subrogates an 

insurer to all the rights of the employer 
after the carrier has assumed the payment 
of compensation. WAUSAU argues that 
this provision provides them with the em­
ployers’ immunity from a negligence ac­
tion. Other courts have been hesitant to

(1970); Roth fuss v. Bakers Mut. Ins. Co.. 107 
NJ.Super. 189, 2S7 A.2d 733 (App.Div.1969); 
Derosia v. Duro Metal Products Co.. 147 Vt. 410.
519 A.2d 601 (1986).

For decisions prohibiting suit against an in­
surer as a third party, see Kijer v. Liberty MuL 
Ins. Co.. 777 F 2d 1325 (8th Cir.1985) (Arkansas 
law); Gerace v. Liberty Mut. Ins. Co., 264 
F.Supp. 95 (D.D.C.1966); Mustapha v. Liberty 
Mut. Ins. Co.. 268 F.Supp. 890 (D.R.I.1967), 
aff'd, 387 F.2d 631 (1st Cir.1967); Barrette v. 
Travelers Ins. Co., 28 Conn-Sup. 1, 246 A.2d 
102 (1968); Reid v. Employers Mut. Liab. Ins.
Co., 59 Il!.2d 194, 319 N.E.2d 769 (1974); Flood 
v. Merchants Mut. Ins. Co., 230 Md. 373, 187 
A.2d 320 (1963); Matthews v. Liberty Mut. Ins.
Co.. 354 Mass. 470, 238 N.E.2d 348 (1968).

 -------   ~-^rn*nti
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allow suit against a carrier due to the relat­
ed problem of a subrogated carrier suing 
itself.4 The concern is that since the carri­
er is subrogated to the injured employee’s 
cause of action against a third-party tort­
feasor, " if the carrier can be a third-party 
tortfeasor, the carrier will end by suing 
itse lf’— an incongruous result that the leg­
islature could not have intended. 2A A. 
Larson § 72.95, at 14-321. However, as 
Larson points out:
This argument has been rejected on sev­
eral grounds by the courts finding carri­
er liability. One is that the subrogation 
provisions are purely procedural and 
thus cannot be held to modify the defini­
tion of "employer.” Another is that the 
subrogation passage "does not deal with 
the subject matter" in issue, which is the 
question whether the employee's com­
mon-law right is taken away from him. 
The original Sm ith case invoked a sort of 
dual capacity doctrine, saying that the 
carrier was being sued not as compensa­
tion carrier but as an independent third 
party. All such cases made short work 
of the spectre of double recovery by 
pointing out that the carrier would of 
course be entitled to set off in a judg­
ment against itself as a tortfeasor the 
amount of compensation paid by it as 
insurance carrier. And running through 
ail these opinions was the thought that 
this kind of result was really not all that 
preposterous. Increasingly common is 
the spectacle of an insurance carrier act­
ing as compensation subrogation plaintiff 
and as defendant insurer on a third par­
ty's automobile liability risk. Problems 
of conflict of interest and of public policy 
may arise; but no one worries much any-

4. See Mustapha v. Liberty Mut. Ins. Co., 268 
F.Supp. 890 (D.R.I.), afi'd, 387 F.2d 631 (1st 
Cir. 1967); Kotarski v. Aetna Cos. St Sur. Co., 2-44 
F.Supp. 847 (E.D.Mich.1965), a ffd , 372 F.2d 95 
(6lh Cir. 1967); Schulz v. Standard Acc. Ins. Co., 
125 F.Supp. 411 (E.D.Wash.1954) (Idaho law); 
Flood v. Merchant M ut Ins. Co., 230 Md. 373, 
187 A.2d 320 (1963).

5. In the absence of express legislative intent to 
the contrary, "(sjlatutcs . . .  that establish rights 
. . .  in derogation of the common law arc con­
strued in a m anner that effects the least change
possib! in the common law." Hugo v. City o f
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more about the conceptual problem 
whether the carrier can sue itself.

Id. at 14-322 (footnotes omitted). We sim­
ilarly conclude that the subrogation provi­
sion in AS 23.30.015(i) does not bootstrap 
an insurer into the definition of an employ­
er in subsection (a). We therefore conclude 
that there is nothing in the statutory lan­
guage of the Alaska scheme which pre­
vents an employee from bringing a negli­
gence action against a carrier for negligent 
inspection of the employer's workplace.5
WAUSAU contends that such a result is 

contrary to public policy since the threat of 
potential tort liability will discourage carri­
ers from inspecting employers' workplac­
es.6 We decline to judicially amend the Act 
on the basis of such a policy argument. 
This type of policy determination is appro­
priately left for the legislature.
In conclusion, we find that there is noth­

ing in the statutory language of the Alaska 
scheme which prevents an employee from 
bringing suit against a compensation carri­
er for the negligent performance of a safe­
ty inspection. Therefore, Judge Ripley 
erred in dismissing the estates’ claims 
against WAUSAU.

D. Did WAUSAU Owe a Duty to the Pi­
lots to Inspect ERA’s Working Condi­
tions in a Non-negligent Manner?

[4] WAUSAU argues that even if a 
carrier is not immune from suit for its 
negligent inspection of an employer’s work 
place, dismissal was proper on the alterna­
tive ground that WAUSAU owed no duty 
to the decedents to inspect ERA’s working 
conditions. The estates contend that, even 
in the absence of contractual obligation be­
tween WAUSAU and ERA, WAUSAU may

Fairbanks, 658 P.2d 155, 161 (Alaska App.1983) 
(citing 3 C. Sands, Sutherland Statutory Con­
struction § 59.03, at 6-7 (4th cd. 1973)).

6. Some courts have extended immunity to carri­
ers from third-party suits since they believed 
imposing liability on carriers would create a 
great disincentive to their carrying out the so­
cially useful function of independent safety in­
spections. See Kifer, 777 F.2d at 1335, 1338-39; 
Nelson, 199 N.E.2d at 796 (Schaefer, J„  dissent­
ing); Matthews, 238 N.E.2d at 348; Kotarski, 
244 F.Supp, at 558-59 (Michigan law); 2A A. 
Larson § 72.98.
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be held liable for “ negligent performance 
of undertaking to render services" if WAU­
SAU actually inspected the working condi­
tions of ERA prior to the accident.
The estates’ argument is well taken. 

The Restatement (Second) of Torts § 324A 
(1965) imposes liability on a defendant to a 
third party when the defendant negligently 
performs an undertaking to render servic­
es:
One who undertakes, gratuitously or for 
consideration, to render services to an­
other which he should recognize as nec­
essary for the protection of a third per­
son or his things, is subject to liability to 
the third person for physical harm result­
ing from his failure to exercise reason­
able care to [perform] his undertaking, if
(a) his failure to exercise reasonable 

care increases the risk of such harm, or
(b) he has undertaken to perform a 

duty owed by the other to the third per­
son, or
(c) the harm is suffered because of 

reliance of the other or the third person 
upon the undertaking.

See Adam s v. State, 555 P.2d 235, 240 n. 7 
(Alaska 1976) (citing § 324A of the Restate­
ment). In Adams, the court held that vic­
tims of a hotel fire had a cause of action 
against the state for failure to take action 
after fire inspectors discovered extremely 
dangerous fire conditions. Id. at 240-42. 
The court noted that "once an inspection 
has been undertaken the state has a fur­
ther duty to exercise reasonable care in 
conducting fire safety inspections, and that 
liability will attach where there is a negli­
gent failure to discover fire hazards which

7. Beasley, 249 So.2d at 847; Sim s v. American 
Cos. Co., 131 Ga^App. 461, 206 S.E.2d 121 (1974); 
Nelson, 199 N.E.2d at 779: Fabricius, 121 
N .W ad at 365.

8. ROWAN contends that the issue is not ripe for 
review since the superior court had not entered 
final judgment with respect to the "John Doe" 
defendants. In Greater Anchorage Area Bor. v. 
City o f Anchorage, 504 P.2d 1027, 1030 (Alaska 
1972), this court stated that the "basic thrust of 
the finality requirement is that the judgment 
must be one which disposes of the entire
case " "(T]he reviewing court should look
to the substance and effect, rather than the 
form, of the rendering court's judgment, and

would be brought to light by an inspection 
conducted with ordinaiy care.” Id. at 240. 
The court then cited a numher of cases in 
which employees were allowed to sue work­
ers’ compensation carriers for negligent 
safety inspections.7
The second amended complaint alleges 

that “WAUSAU .. . did inspect, certify, 
authorize, and approve the working condi­
tions of Defendants Jet Alaska, ERA and 
Rowan” and that WAUSAU’s actions 
“were accomplished . negligently.” This 
language is sufficient to make out a cause 
of action for negligent performance of an 
undertaking. As a result, it would be im­
proper to dismiss the allegations against 
WAUSAU for failure to state a cause of 
action. We, therefore, reverse the trial 
court's dismissal of the claims against 
WAUSAU under Civil Rule 12(b)(6) and 
remand the issue to the trial court for 
further proceedings.

E. Did the Court Err in Dismissing the 
Allegations Against the John Doe De­
fendants?

[5] We initially note that since all 
claims against the Doe defendants were 
dismissed by the trial judge, this question 
is ripe for review and properly before us.3
Judge Ripley dismissed the allegations 

against the “John Doe” defendants on the 
grounds that such use of fictitious defen­
dants is not permissible undsr our rules of 
civil procedure.
A t common-law, it was essential that a 

person’s name appear in the complaint be­
fore he or she could be made a defendant in 
the action.9 The majority of courts consid-

focus primarily on the operational or 'decretal' 
language therein."

We conclude that since Judge Ripley's order 
dismisses the Does from the case, the order 
disposes of the entire case as to the Does and 
the finality requirem ent is thereby satisfied.

9. Note, Designation o f Defendants by Fictitious 
Names— Use of John Doe Defendants, 47 Iowa 
L.Rcv. 773, 775 (1961). This requirement has 
been eliminated in certain situations by statutes 
which allow the pleading of fictitious or John 
Doe defendants. Id. at 776. However, as the 
above commentator noted "[t]his is not to say 
that the rule requiring the true name of the 
defendant to be stated in the complaint is with­
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ering this issue have held that jurisdiction 
to sue unknown or fictitious persons must 
be obtained pursuant to some express rule 
or statute.14 However, at least one state 
has judicially adopted Doe pleading without 
an express statute or rule.11
The estates argue that there has been a 

long standing practice of Doe pleading in 
this state. While we acknowledge this past 
use of Doe pleading, we note that we have 
Dever been called upon to consider the pro­
priety of this practice. We decline, how­
ever, to address the general propriety of 
Doe pleading in this case.12 In the action 
before us, we find that Judge Ripley did 
not abuse his discretion in dismissing the 
claims against the Doe defendants since 
the estates are unable to identify which 
allegedly defective component of the Lear- 
jet was manufactured by the Doe defen­
dants.53 We-therefore affirm the superior 
court's dismissal of the Doe defendants.

F. Did the Court Abuse Its Discretion in 
Awarding ERA and WAUSAU $14,476 
in Attorney’s Fees, which Represented 
80 Percent of Their Actual Attorney's 
Fees?

[6] The trial court awarded ERA and 
WAUSAU 80 percent of their fees, finding 
that the plaintiffs' claims "bordered very 
closely upon the nonmeritorious and the 
frivolous.” Since we reversed the court's 
dismissal of the claim against WAUSAU, 
the award of fees to them is vacated. As 
to the award of fees to ERA, we conclude

out force; John Doe complaints are still an 
exception to the rule and used only under excep­
tional circumstances." Id.

10. Hailey v. Interstate Machinery Co., 121 III. 
AppJd 237, 76 IlI.Dec. 709, 459 N.E.2d 346, 347 
(1984) (citing 59 Am.Jur.2d Parties § 17 (1971)); 
Hutchinson v. Fish Engineering Corp., 38 Del.Ch. 
414, 153 A.2d 594 (1959); Grantham Realty 
Corp. v. Bowers, 215 Ind. 672, 22 N.E.2d 832, 
836 (1939); Hill v. Henry, 66 N J.Eq. 150, 57 A. 
554 (1904); 59 Am_Jur.2d Parties § 16, at 401 
(1987) ("In actions o r proceedings which are not
strictly in rent but are in personam or only
quasi in rem, there is generally no authority to 
proceed against unknown persons in the ab­
sence of statute or rule. Jurisdiction to sue
such persons must be obtained pursuant to

that the trial court did not abuse its discre­
tion in awarding fees.
In S ta te  v. U niversity o f  Alaska, 624 

P.2d 807, 817-18 (Alaska 1981), this court 
held that an award of “ substantially full 
attorneys fees” is manifestly unreasonable 
in the absence of a claim that is "frivolous, 
vexatious or devoid of good faith.” The 
court held that an award over 90 percent of 
actual costs was a substantially full award 
of fees. Id. ,  c- 
However, this court has affirmed partial 

awards of fees as high as 86 percent of 
actual fees even when the claims were not 
frivolous. See H ausarn v. Wodrich, 574 
P.2d 805, 811 (Alaska 1978) (court affirmed 
award of 86 percent of actual attorney's 
fees even though the case involved no im­
proper conduct by the losing party); see 
also O'Buck v. Cottonwood Village Con­
dom in ium .453 ’n, Inc., 750 P.2d 813, 821 
(Alaska 1988) (court affirmed award of ap­
proximately 80 percent of actual attorney’s 
fees to prevailing defendants); Steenmey- 
e r  Corp. v. Mortenson-Neal, 731 P.2d 
1221, 1226 (Alaska 1987) (court affirmed 
award of 75 percent of actual attorney’s 
fees); Crook v. Mortenson-Neal, 127 P.2d 
297, 306 (Alaska 1986) (court affirmed 
award of 80 percent of actual attorney’s 
fees).
We conclude that in this case an award 

of SO percent of actual attorney's fees is 
not manifestly unreasonable. We there­
fore decline to interfere with the trial 
court’s exercise of discretion and affirm 
the award of attorney’s fees to ERA.

some statute or rule."); Note, supra note 9, at 
776.

11. Maddux v. Gardner, 239 Mo-App. 289, 192
S.W. 14, 18 (1945).

12. We acknowlfdge the potential importance of 
this issue and have referred its consideration to 
the Civil Rules Committee.

13. The Second Amended Complaint contains the 
following allegations against the "John Doc” de­
fendants:

Defendants Doe I, II, and III negligently 
manufactured and designed other equipment 
used in Lcaxjet N455JA, which items were not 
manufactured and designed in accordance 
with generally accepted standards.
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IV.

In conclusion, we affirm the superior 
court's dismissal of the claims against ERA 
and the John Doe defendants. We reverse 
the dismissal of the claims against WAU­
SAU and remand the claims back to the 
superior court for further proceedings con­
sistent with this opinion. We vacate the 
award of attorney's fees to WAUSAU and 
affirm the award of fees to ERA.
AFFIRMED in part, REVERSED in 

part, VACATED in part and REMANDED 
for further proceedings consistent with this 
opinion.

Ill  H U M a t S  S Y S T E M

Dale DRESSEL, Appellant, 

v.
Marion S. WEEKS, Shirley Craft, person­
al representative of the Estate o f Doro­
thy Kuhns, deceased, Appellees.

No. S-2580.

Supreme Court of Alaska.

Aug. 18, 1989.

Executor brought action against testa­
tor's live-in companion alleging conversion 
of money. Purchaser of cabin from testa­
tor filed third-party complaint against live- 
in companion. The Superior Court, Fourth 
Judicial District, Mary E. Greene, J., up­
held conversion claim and held that quasi 
estoppel applied to preclude live-in compan­
ion from asserting legal title to cabin. Ap­
peal was taken. The Supreme Court, 
Moore, J., held that: (1) trial court's finding 
that cash taken by companion belonged to 
the estate was not clearly erroneous, and 
(2) quasi estoppel applied to divest legal 
title to real property from companion who 
was titleholder of record.

Affirmed.

1. Trover and Conversion <£=*10(3)
Trial court’s finding in conversion ac­

tion that cash found in safe of testator’s 
house belonged to testator’s estate rather 
than to person with whom testator was 
living at the time of her death was not 
clearly erroneous; evidence showed that 
safe had been emptied of cash before testa­
tor's death and that live-in companion did 
not have combination to safe.

2. Wills «=563
Will which left beneficiary house and 

“all furnishings therein” did not encompass 
cash which was in safe in house.

3. Trover und Conversion <3=4
Tort of “ conversion" is intentional ex­

ercise of dominion or control over chattel 
which so seriously interferes with right of 
another to control it that actor may justly 
be required tc pay the other full value of 
chattel.

See publication  W ords and Phrases 
fo r o th e r jud icial constructions and  
definitions.

4. Trover and Conversion <s=40(6)
Evidence presented by executor was 

sufficient to meet her burden of proof of 
amount of damages sustained when testa­
tor's live-in companion took money from 
testator's safe after her death.

5. Estoppel <3=52(1)
"Quasi-estoppel” precludes party from 

taking position inconsistent with one he or 
she has previously taken where circum­
stances render assertion of second position 
unconscionable.

See publication  W ords and  Phrases 
for o ther jud icial constructions a a d  
definitions.

6. Estoppel <3=52.15
“ Equitable estoppel” requires asser­

tion of position by conduct or word, reason­
able reliance thereon by another party, and 
resulting prejudice.

See publication  W ords and P hrases 
for o th er jud icial constructions and  
definitions.

7. Estoppel 6=52.15
When applied to preclude the assertion 

of title to real property, equitable estoppel



Sponsor Statement 
SB-64 (L&C)

C i v i l  l i a b i l i t y  / w o r k p la c e  s a fe t y  in s p e c t io n s

In 1988 the Legislature passed a comprehensive revision of Alaska's 
worker’ compensation laws. Since taking effect the new workers' 
compensation provisions have proven successful.

In 1991, SB-219 was introduced by the Labor & Commerce Committee. 
The bill addressed two problems in the workers' compensation statutes; 1) 
injuries incurred as a result of employer sponsored recreational activities 
and; 2) removal of liability for safety inspections conducted on behalf of 
self-insured employers and workers' compensation carriers. These 
provisions have passed the Senate twice, but HCS CSSB 219 (Jud) am H 
was vetoed by the Governor because many more objectionable provisions 
were added in the House. The safety inspection issue was brought to the 
forefront as a result of the 1989 Van Biene v. ERA Helicopters, In c . 
decision our Supreme Court, which held that "workers' compensation 
carrier could be held liable to estates of deceased pilots fo r negligent 
performance of safety inspection i f insurer actually inspected the working 
conditions of the employer prior to the incident. "  (See decision in bill file.)

SB-64, removes civil liability from insurers, insurance service agents, self- 
insured employers, or trade associations for damages resulting from the 
performance or failure to perform a workplace safety inspection or a 
safety advisory service unless the act is intentional.

SB-64, ensures workplace safety inspections will continue, that workers' 
compensation insurance will be available and affordable because of safety 
inspections, and that employees benefit from safety inspections.

The Department of Commerce is neutral on the bill, (see position paper) 
although their position suggests the law might better be placed under AS 
23 (Labor and Workers' Compensation). Legislative Legal Services 
responds (see memo) that "the workp lace safe ty inspection im m un ity 
prov is ion seems to log ica lly f i t  alongside the ivorkplace safety program 
Legal Services further advised that placement of the law under AS 21 was 
the recommendation of the revisor of statutes, and Commerce responded 
that it was a minor point not germane to the issue at hand.

ZERO Fiscal Note, Department of Commerce, Division of Insurance.
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G e o r g e  a n d  A s s o c i a t e s  
9515 M o r a i n e  Way 

Juneau, A l a s k a  99801 
907 7 8 9 - 0 1 7 2  Fax 907 789-6964

February 4, 1993

Senator T i m  Kelly, Chairman 
Senate Labor and C o m m e r c e  C o m m i t t e e  
Pouch V
Juneau, A l a s k a  99811

Re£i Senate Bill 64 

Dear S e nator Kelly,

I represent the National ' A s s o c i a t i o n  of I n d e p e n d e n t ^ '  
Insurers, a pro perty and c a s u a l t y  insurer trade association,
MAI I m e m b e r  c o m p a n i e s  pro vide substantial insurance m a r kets 
in Ai a s k a .

NAII fuliy s u p p o r t s  Senate Bill 64 and urges passage. SB 64 
c o r r e c t s  a current inequity in the s y s t e m  that d i s c o u r a g e s  
insurers from p r o v i d i n g  safety Inspections for employers. By 
p r o v i d i n g  immunity from civil liability for w o r k  place 
safety inspections, Insurers an d a gents of s e i f - i n s u r e r s  
will p e r f o r m  m o r e  safety inspections. More safety 
inspections will direc tly b e nef it e m p l o y e e s  by p r o v i d i n g  a 
safer work place.

NAII 
oi 1 1

ready to prov ide t estimony in support
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M E M O R A N D U M

D ate: February 3, 1993

To: Senator Tim Kelly, Chair
Rebate Labor & Commerce Committee

From:

S u b je c t SB 66, an act relating to limited partnerships

Thank you for scheduling SB 66, relating to limited 
partnerships, for a hearing before the Senate Labor and Commerce 
Committee.

This bill completes the upgrade of Alaska's Limited Partnership 
Act to conform to the recommendations of the national Conference of 
Commissioners on Uniform State Laws.

Section 1 of the bill substitutes the "notice" form of the 
certificate of limited partnership for the old "long form" certificate. 
The rest of the bill simply conforms the remainder of tire Limited 
Partnership Act to the change in section 1.

I believe this type of accommodation to modem business 
practices will encourage formation of limited partnerships in this 
state.

Attachments

A laska State Senate State Capitol Juneau . A laska 99801-1182 (907)465-4766



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

007) 465-3867 o r 465-2450 
FAX (907) 465-2029 
M ail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 3, 1993

SUBJECT: Sectional analysis of SB 66

TO: Senator Jim Duncan 
Attn: Roxanne

FROM: Theresa L. Bannister 
Legislative Counsel

You have requested a sectional analysis of the above described bill. As a preliminary 
matter, note that a sectional analysis of a bill should not be considered an authorita­
tive interpretation of the bill and the bill itself is the best statement of its cuments.

Section 1 of the bill removes the requirement that two or more persons have :o 
execute the certificate of limited partnership. Reduces the amount of information 
that must be provided in the certificate of limited partnership. This is the major 
change in the bill. The majority of the other changes in the bill reflect this change. 
The bill takes the approach of relying on a written partnership agreement or on the 
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate 
of limited paitnership. Deletes partnership contribution changes from the list of 
events that re> juke an amendment to the certificate of limited partnership. This 
reflects the deletion of contribution information from the information required to be 
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies 
the execution requirements of certain partnership certificates by only requiring 
execution by the general partners. Deletes the reference to contributions. These 
changes are necessary because the certificate of limited partnership is no longer 
required to include information on limited partners and the contributions of the 
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original 
certificates of limited partnership, certificates of amendment, and certificates of 
cancellation. Since the certificates are no longer required to contain information on

S E C T I O N A L  A N A L Y S I S
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limited partners or partnership contributions, the reference in this subsection to 
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of 
limited partnership. The certificate provides notice of who is a general partner, not 
who is a limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The 
section is amended ( 1 ) to add subsection (a), and (2 ) to delete a subsection that 
provided that new limited partners are added by amending the certificate of limited 
partnership. These changes result from the changes made to the certificate of limited 
partnership. Under those changes, limited partners are no longer required to be 
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a 
limited partnership is liable as a general partner to certain third parties until either 
of two listed events occurs. Rewrites the second event to refer to general partners 
and not to limited partners, since the chapter no longer requires limited partners to 
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s 
promise to contribute to the limited partnership. Adds a new subsection (a), and 
makes other changes to implement the fact that contribution information is no longer 
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be 
allocated among the partners. Substitutes a reference to the partnership records for 
the reference to the certificate of limited partnership, since information on the value 
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners. 
Substitutes a reference to the partnership records for the reference to the certificate 
of limited partnership, since information on the value of partnership contributions is 
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled to receive 
distributions from a limited partnership. The deletion of paragraph (2) reflects the 
changes made in sec. 1 of the bill to the information required to be in the certificate 
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited 
partnership. Since under sec. 1 of the bill the certificate of limited partnership will 
contain less information, the section substitutes references to the partnership



agreement for the references to the certificate. Requires the time or events of 
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership and refers instead to a 
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill'o general approach to require 
less information in the certificate of limited partnership and refers instead to the 
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership. Refers instead to the 
partnership agreement as the source of the authority for giving an assignee of a 
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under 
sec. 1 of the bill, the certificate is no longer required to contain information from 
which liabilities of the limited partnership could be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership. The section substitutes a 
written partnership agreement as a source for determining what events trigger the 
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a 
foreign limited partnership. The same deletion was made for domestic limited 
partnerships. Requires the foreign limited partnership to include in its registration 
application the name and address of each general partner, the address where 
information on the limited partners is kept, and an undertaking by the partnership 
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the 
character of the limited partnership’s business is no longer required to be included 
in the certificate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing 
some of the information that is no longer required to be included in the certificate 
of limited partnership.

Section 21 of the bill makes a deletion to reflect that the identity of the limited 
partners is no ’onger required to be included in the certificate of limited partnership.

S e n a to r  J im  D u n c a n

F e b r u a r y  4 , 1 9 9 3

P a g e  3
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Section 22 of the bill provides transition provisions for the bill.

Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enacted by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1,1993, the date when 
AS 32.11, the chapter being amended, is scheduled to go into effect.

I f 1 may be of further assistance, please advise.

TLBdmb
93-022.1mb
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F e b r u a r y  5, 1993

Hon. T i m  Kelly, C h a i r H A N D - D E L I V E R E D
S e n a t e  L a b o r  and C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
R o o m  101, Capitol B u i l d i n g  
Juneau, A l a s k a  99801-1182

Re: S B  66 (limited partnerships)

Dear Sen. Kelly:

Y o u r  assistant, J o s h  Fink, has t o l d  m e  that this bil l is 
s c h e d u l e d  for a h e a r i n g  in y o u r  c o m m i t t e e  next week. He a l s o  
r e q u e s t e d  any a d d i t i o n a l  m a t e r i a l  I h a v e  t h a t  m i g h t  h e l p  t h e  
c o m m i t t e e ' s  deliberati ons.

You w i l l  find the f o l l o w i n g  items enclosed, f u r n i s h e d  b y  t h e  
N a t i onal C o n f e r e n c e  of C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws 
( N C C U S L ) :

"A F e w  Facts A b o u t  ..." (2 pages);
" R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act" (2 p a g e s ) ;
"The 1985 A m e n d m e n t s  to the U n i f o r m  L i m i t e d  P a r t n e r s h i p
A c t "  (2 p a g e s ) ;
"It's Tim e to A d o p t  the R e v i s e d  U n i f o r m  L i mit ed P a r t n e r s h i p
A c t "  (2 p a g e s ) .

You w i l l  also find c o p i e s  of two l e t t e r s  to f ormer S e n a t o r  Pat 
R o d e y  attached. One, d a t e d  M a r c h  23, 1992, fro m A n c h o r a g e  a t t o r n e y  
Bob Manley, u r g e d  i n c l u s i o n  of all 1985 a m e n d m e n t s  of the A c t  
( s p e cifically the c h a n g e  in the c e r t i f i c a t e  section) as p r o m u l g a t e d  
by the NCCJSL. The o t h e r  one, d a t e d  A p r i l  2, 1992, from a g r o u p  of 
16 A n c h o r a g e  b u s i n e s s  a n d  t a x  law p r a c t i t i o n e r s ,  o r g a n i z e d  by J o h n  
T i n d a l l  (who is, incidentally, an a u t h o r i t y  on p a r t n e r s h i p  law and 
h as p u b l i s h e d  on the subject), u r g e d  t h e  same thing.

T h e  g i s t  of b o t h  l e t t e i i  is as s t a t e d  in m y  J a n u a r y  29, 1993 
l e t t e r  to you. The old, l o n g - f o r m  c e r t i f i c a t e  of l i m i t e d  
p a r t n e r s h i p  is no l o n g e r  feasible. M o d e r n  u s e  and size of l i m i t e d  
p a r t n e r s h i p s  r e nders t h e  long form i nfeasible. T h e  i n f o r m a t i o n  
t h e y  c o n t a i n e d  is r e a d i l y  a v a i l a b l e  to i n v e s t o r s  a n d  lenders, in 
p a r t n e r s h i p  records. T h e  short form, p r o p o s e d  in this bill,



Hon. Tim Kelly, Chair, Sen. L & C Com.
February 5, 1993
Re: SB 66 (limited partnerships)

P a g e  2

m i n i m i z e s  costs and facil i t a t e s  u s e  of this t y p e  of b u s i n e s s  
organization.

Yours truly,

A r t h u r  H. Peters on 
U n i f o r m  L a w  C o m m i s s i o n e r  

for A laska
AHP /sh
E n c l o s u r e

sh/art/kolly.let
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Hon. T i m  Kelly, C h a i r
S e n a t o r  Labo r and C o m m e r c e  C o m m i t t e e
A l a s k a  S t a t e  L e g i s l a t u r e
R o o m  101, Capitol B u i l d i n g
Juneau, A l a s k a  99301-1182

Re: SB 66 (limited partnerships)

Dear Sen. Kelly:

S B  66 (limited partnerships) h a s  b e e n  r e f e r r e d  to your 
committee, and I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  on it 
as s o o n  as possible.

T h i s  bill is a v ital e l e m e n t  in t h e  c o m p l e t i o n  of the u p d a t i n g  
of A l a s k a ' s  1917 v e r s i o n  of the U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act. 
It p i c k s  up the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  on U n i f o r m  
S tate Laws' 1985 a m e n d m e n t s  to the m o d e r n  A c t  t h a t  w e r e  o m itte d 
from the bill p a s s e d  b y  the l e g i s l a t u r e  last y e a r  (ch. 128, SLA 
1992).

T h e  bill has a J u l y  1, 1993 e f f e c t i v e  date, w h i c h  c o i n cides 
p e r f e c t l y  w i t h  the e f f e c t i v e  d a t e  of last year's enactment. So we 
will b e  able to h a v e  a c o m p l e t e d  u p d a t e  of o u r  U n i f o r m  L i mited 
P a r t n e r s h i p  A c t  this summer.

T h e  h e a r t  of t h e  bill is sec. 1. It s u b s t i t u t e s  t h e  "notice" 
form (i.e., "short form") of the c e r t i f i c a t e  of l i m i t e d  p a r t n e r s h i p  
for t h e  o l d  "long form" certificate. It t h u s  r e c o g n i z e s  m o d e r n - d a y  
t ypes and u ses of l i m i t e d  partnerships, c o n f orms to the national  
standard, and f a c i l i t a t e s  d o i n g  b u s i n e s s  b y  m e a n s  of this k i n d  of 
e n t i t y  in Alaska.

T h a n k  y o u  for c o n s i d e r i n g  this matter.

Y Q i i r c  k r i i l u

A r t h u r  H. P e t e r s o n  
U n i f o r m  Law  C o m m i s s i o n e r  

for A l aska
A H P / s h

sli/art/hudson .lot
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S e n ator P a t  R o d e y  
State Capitol, R o o m  113 
Juneau, A K  99801- 1182

Jf'
Re: C o m m i t t e e  S u b s t i t u t e  

.Partnerships
For Senate Bill No. 193 / L i m i t e d

Dear S e n a t o r  Rodey:

I am a w a y  f r o m  t h e  law firm a n d  on s a b b a t i c a l  a t t e n d i n g  the 
B o s t o n  U n i v e r s i t y  G r a d u a t e  T a x  Program. A c c o r d i n g l y ,  I h a v e  not 
b e e n  abl e to d i s c u s s  t h e  above bill w i t h  m e m b e r s  o f  t h e  B u s i n e s s  Law 
S e c t i o n  of the S t a t e  B a r  A s s o c i a t i o n  and other i n t e r e s t e d  persons.

Nevert h e l e s s ,  I do n o t e  that the bill seems t o  d e v i a t e  from the 
1985 v e r s i o n  of t h e  R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  A c t  by 
r e q u i r i n g  t h e  i n c l u s i o n  of s u bstantial  a d d i t i o n a l  i n f o r m a t i o n  in the 
c e r t i f i c a t e  of l i m i t e d  partnership. S p e c i f i c a l l y ,  p r o p o s e d  
AS 3 2 . 1 1.010  w o u l d  r e q u i r e  that a l a u ndry list of 13 items to be 
i n c luded in t h e  c e r t i f i c a t e  of limited p a r t n e r s h i p .  T h o s e  items 
i n clu de "the a m o u n t  of c a s h  and a d e s c r i p t i o n  a n d  s t a t e m e n t  of 
a greed v a l u e  of o t h e r  p r o p e r t y  or cervices" c o n t r i b u t e d  or t o  be 
c o n t r i b u t e d  b y  e a c h  p a r t n e r  and "the name a n d  b u s i n e s s  a d d r e s s  of 
each p a r t n e r . "  T h i s  is in c o n tra st to the 5 i t e m s  r e q u i r e d  to be 
l isted in t h e  c u r r e n t  (1985) v e r s i o n  of the R e v i s e d  U n i f o r m  L i mited  
P a r t n e r s h i p  Act w h i c h  d o  not include the t w o  i t e m s  s p e c i f i c a l l y  
listed above.
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H u g h e s  T h o r s n e s s  
Gantz Powell &. Brundin

ATTO ONCVS AT LAW

The l o n g e r  l a u n d r y  list seems to b e  d r a w n  f r o m  the original 
(1976) v e r s i o n  o f  the R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act. The 
p r e f a c e  to t h e  c u r r e n t  (1985) v e r s i o n  of t h e  R e v i s e d  U n i f o r m  
P a r t n e r s h i p  A c t  notes t h a t  "the former r e q u i r e m e n t  [identified 
above] s e r v e d  no s i g n i f i c a n t  p r a c t i c a l  p u r p o s e  w h i l e  it imposed on 
limited p a r t n e r s h i p s  (particularly t hose h a v i n g  a l a r g o  n u m b e r  of 
p a r t n e r s  o r  d o i n g  b u s i n e s s  in m o r e  t h a n  o n e  state) i nordinat e 
a d m i n i s t r a t i v e  a n d  logistical burdens and e x p e n s e s  c o n n e c t e d  w i t h  
fi l i n g  a n d  a m e n d i n g  t h e i r  c e r tifica tes of l i m i t e d  p a r t n e r s h i p . "  I 
t h i n k  t h a t  t h e  r e a s o n i n g  of the U n i f o r m  L a w  C o m m i s s i o n e r s  on this 
p o i n t  is p e r s u a s i v e .

In ad dition, p u b l i c  d i s c l o s u r e  of t h i s  p r i v a t e  financial 
i n f o r m a t i o n  is n o t  r e q u i r e d  (at least not to t h e  same extent) for 
e i the r g e n e r a l  p a r t n e r s h i p s  or corporations. If a b u s i n e s s  c r e d i t o r  
of a l i mi ted p a r t n e r s h i p  needs to t h e  information, t h e  c r e d i t o r  can 
s i m p l y  r e f u s e  to p r o v i d e  credit u n til the i n f o r m a t i o n  is supplied. 
Similarly, a l i m i t e d  p a r t n e r  has access to t h i s  i n f o r m a t i o n  u n d e r  
the p r o v i s i o n s  of law.

A c c o r d i n g l y ,  I s u g g e s t  that p r o p o s e d  AS 3 2 . 1 1 . 0 1 0  be m o d i f i e d  
include s i m p l y  t h e  5 item list from the c u r r e n t  (1985) v e r s i o n  
the R e v i s e d  U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act. L i k e w i s e  
AS 3 2 . 1 1.420 s h o u l d  be m o d i f i e d  to trac k s e c t i o n  902 of 
(1985) v e r s i o n  of RULPA.

Ve r y  truly yours,

HUGHES, T H O R S N E S S ,  GANTZ,
P O W E L L  & B R U N D I N

B y .  fTh-rsWj

R o b e r t  L. M a n l e y

R L M / k a h / 1 4 8 3 : X K A H  
cc: Fred Zharoff, C h a i r m a n  of the S enat e Rules C o m m i t t e e

Jo h n  T i n dal l, Chairman, B usiness L a w  Section, A l a s k a  Bar 
A s s o c i a t i o n  

Dave Donley, H o u s e  J u d i c i a r y  Chair m a n  
M a x  G r u e n b e r g ,  H o u s e  J u d i c i a r y  V i c e - C h a i r m a n  
Lori N o t t i n g h a m ,  D e p u t y  L e g i s l a t i v e  L i a i s o n  
A r th u r^H s ^ e te rs p n i^U n ifo rm ff iL aW ^C q n n ti^ ^ n e r ,;
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F A C S I M I L E

S e n a t o r  Pat R o d e y  
S t a t e  Capital, R o o m  113 
Juneau, A l a s k a  9 9 3 0 1 - 1 1 8 2

R e : C o m m i t t e e  S u b s t i t u t e  for Senate Bill No. 1 9 3 /
Li mited P a r t n e r s h i p s

D e a r  S e n a t o r  Rodev:

The u n d e r s i g n e d  b u s i n e s s  and tax law p r a c t i t i o n e r s  met in 
A n c h o r a g e  on M a r c h  11, 1992, to discuss pend ing legislation. Of
p a r t i c u l a r  interest to the group was CSS3 193.

As a group, we s t r o n g l y  and unanimously support y o u r  effort to 
u p c a t e  A l a s k a ' s  U n i f o r m  L i m i t e d  Partnership Act by a d o p t i o n  of the 
1976 v e r s i o n  of the U n i f o r m  Limited Partnership Act w i t h  the 1985N 
a m e n d m e n t s . We are e q u a l l y  committed, however, in o u r  u n a n imous 
b e l i e f  that the 1985 a m e n d m e n t s  should be adopted in the form
p r o p o s e d  by the U n i f o r m  L a w  Commissioners ("ULC") , a n d  n ot w i t h  the 
d e v i a t i o n s  found in C S S S  193. Specifically, v/e b e l i e v e  S e c t i o n  201 
o f  the 1985 a m e n d m e n t s  as p r omulgated by the ULC, w h i c h  p r o vide s 
for a s h o r t e r  or "no tice" form of cert ificate of limit ed 
partnership, should be adopted, rather than proposed AS 32.11.010, 
w h i c h  requires s u b s t a n t i a l l y  grea ter and more detai l e d  inform a t i o n  
a n d  reflects no s u b s t a n t i a l  change from current law.

We b e l i e v e  a n o t i c e  filing is preferable b e c a u s e  the l o n g e r  
f o r m  c e r t i f i c a t e  i m p o s e s  signif i c a n t  costs and b u r d e n s  on l i m i t e d  
p a r t n a r s h i p s  wit h no r e s u l t a n t  benefit to t hir d-party c r e d i t o r s  of 
o r  investors in l i m i t e d  partnerships.

Financial i n s t i t u t i o n s  and others who may extend c r e d i t  to or 
o t h e r w i s e  do b u s i n e s s  w i t h  limited partnerships are in a p o s i t i o n  
t o  acquire such i n f o r m a t i o n  from the general partne rs of a limited 
p a r t n e r s h i p  as they d e e m  n e c e s s a r y  as a condition to the e x t e n s i o n  
of credit o r  c o m m e n c e m e n t  of business with the limited partnership.



S e n a t o r  P a t  R o d e y
A p r i l  2 ,  1 9 9 2
P a g e  2

Investors in l i mited partnerships are a d e q u a t e l y  p r o t e c t e d  b y  
t h e  d i s c l o s u r e  r e q u i r e m e n t s  of the Alaska S e c u r i t i e s  A c t  of 1959. 
E v e n  in i n s t a n c e s  w h e r e  an investor transaction is e x e m p t e d  from 
t h e  r e g i s t r a t i o n  r e q u i r e m e n t s  of the Act, a p r u d e n t  i n v estor has 
t h e  a b i l i t y  a n d  i ncen t i v e  to request additional i n f o r m a t i o n  of the 
t y p e  p r o v i d e d  by t h e  lon g form certificate p r i o r  to investing.

C u r rent p r a c t i c e  and the 1985 amendments d e m o n s t r a t e  that no 
b e n e f i t  is o b t a i n e d  from the longer form cer tif i c a t e  a f t e r  initial 
i n v e s t m e n t  either. It is common under c u rre nt law for limited 
p a r t n e r s  to g r a n t  p owers of attorney to allow a general  p a r t n e r  to 
s i g n  certificates, amendments, and even the w r i t i n g  that cancels a 
certif i c a t e .  See B a n k s t o n  & O'Hara, The Creation. O p e r a t i o n  and 
D i s s o l u t i o n  of a L i mited Pa rtnership in A l a s k a , 2 A l a s k a  L. Rev. 
271, 303-304 (1985). T h i s  practice is expressly s a n c t i o n e d  by
p r o p o s e d  AS 32.11.040(b). The longer form limited p a r t n e r s h i p  
c e r t i f i c a t e  thus p r o v i d e s  no additional p r o t e c t i o n  to existing 
l i m i t e d  partners.

Finally, no oth er A l a s k a  statutory business entity is required  
ro p r o v i d e  the level of financial disclosure r e q u i r e d  by AS 
32.11.010: no p a r  v a l u e  stock and essentially "notice" type
a r t i c l e s  of i n c o r p o r a t i o n  are permitted by our c o r p o r a t e  code; 
g e n e r a l  p a r t n e r s h i p s  a r e  not required to make any filings 
r e f l e c t i n g  t h e i r  e x i s t e n c e  or respective partner contributions.

The limited  p a r t n e r s h i p  entity fulfills a u n ique and valuably 
d i f f e r e n t  role in A l a s k a ' s  business hierarchy, and should not be 
h i n d e r e d  or r e n d e r e d  e c o n o m i c a l l y  unfeasible at a time when all 
i n v e s t m e n t  v e h i c l e s  are necessary to facilitate a hope f u l l y  
r e c o v e r i n g  economy.

We s t r o n g l y  support: your efforts to amend A l a s k a ' s  U n i f o r m  
L i m i t e d  .partnership Act and thank you for y o u r  efforts. A s  
b u s i n e s s  and tax law practitioners, however, we urge you to aban don 
C S S B ' s  d e v i a t i o n  frori t h e  ULC's 1985 proposed S e c t i o n  201 and 
i n s t e a d  s u p p o r t  a d o p t i o n  of the notice form of c e r t i f i c a t e  of 
li m i t e d  partnership.

Robert C. Brink
Law Offices of R obert  C. Brink
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The original Uniform Limited Partnership Act, ULPA (1915) , 
sets guidelines for the organization of limited partnerships, 
defines the rights and liabilities of both limited and general 
partners, and provides rules for the registration of the 
partnership in the state of operation.

The revised act, ULPA (1976), does not change the basic 
structure of limited partnerships as defined in the original 
act. But it does improve the capacity of limited partnerships 
both to do business and serve the b e s t  interests of partners 
and third parties conducting business with the partnership.

Adoption of the 1976 Uniform Limited Partnership Act will 
enhance a state's business climate. The act encourages 
development of new enterprise by m a k i n g  the limited partnership 
form even more appealing to business ventures —  and assuring 
limited partnerships they will be recognized in other states.

Limited partnerships can be found across the spectrum of 
American enterprise. They have been established for real 
estate development, mining ventures, oil exploration, book 
publication, movies and Broadway plays. But whatever their 
business, all limited partnerships share some key 
c h a r a c t e r i s t i c s :

. They are composed of people ar.d/or firms organized to do 
business under a written partnership agreement;

. the partners share in profits and losses, according to 
the agreement and their capital contribution to the 
enterprise; and

. the limited partners give up the right to participate in 
control of the business, in exchange for limited 
personal liability for the financial obligations of the 
partnership.

The revised U L P A  facilitates the operation of limited 
partnerships in four areas. F i r s t , the new act upgrades the 
importance of the partnership agreement in the running of the 
enterprise. This gives the partners much more flexibility in 
tailoring the partnership  to the needs of the business.



S e c o n d , ULPA (1976) spells out in greater detail the 
liability issues of concern to both limited and general 
partners. Special provisions have been added to help protect 
the limited liability position of the limited partners.

T h i r d , the revised act provides greater flexibility in the 
financing of limited partnerships, by accomodating the 
admission of more kinds of limited partner investors.

F o u r t h , the 1976 act provides for registration of 
’’foreign" —  or out-of-state —  limited partnerships. This 
allows the partnership to conduct interstate business, without 
jeopardizing the liability position of the limited partners.

Even more important, states that don't enact ULPA (1976) 
risk losing businesses to the other states which have adopted 
the revised act.
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OFFICE OF THE ATTORNEY GENERAL

F e b r u a r y  8, 1993

Hon. Tim K e l l y  
A l a s k a  S tate Senate 
State C a p i t o l  Building, R o o m  101 
Juneau, AK 99801

WALTER J. HICKEL, GOVERNOR 

REPLY TO.

□  1031 W .Uh AVENUE SUITE 200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)276-3550
FAX; (907) 276-3697

□  KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907)456-1317

&  P.O. B O X K -  S1ATE CAPITOL 
JUNEAU, ALASKA 998110300 
PHONE: (907)465-3600 
FAX: (907) 460=8293 - / L S - / 7 3 S '

Re: SB 66

Dear S e n a t o r  Kelly:

The D e p a r t m e n t  of Law has r e v iewed  SB 66, u p d a t i n g  the
U n i f o r m  L i m i t e d  P a r t n e r s h i p  Act in Alaska.

We find no legal problems. The bill is importan t for
m a k i n g  A l a s k a ' s  law consistent: with other states that have e n a c t e d
the u n i f o r m  A c t  on this subject.

If you have questions, p l e a s e  let us know.

Sincerely,

CHARLES E. COLE 
A T T O R N E Y  G E N E R A L

B y : 1
Deborah E. Behr
Assistant A t t o r n e y  G e n e r a l

DEB:cl

cc: A l a s k a ' s  U n i f o r m  Law C o m m i s s i o n e r s  D e l e g a t i o n
Justice Jay Rabino w i t z  
A r t h u r  H. Peterson, Esq.
J erry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, Esq.



R E V I S E D  UNIFORM LIMITED P A R T N E R S H I P  A C T

T h e  U n i f o r m  L i m i t e d  Partner shi p Act (ULPA) was p r o m u l g a t e d  o r i g i­

nally in 1916. It has been adop ted  in 45 j u r i s d i c t i o n s  and, wi th  the 

Un ifor m P a r t n e r s h i p  Act , is the basis for law r e g u l a t i n g  p ar tn ers hip s in 

the U n i t e d  States. The  limited pa rtn ers hip  is d i s t i n g u i s h e d  fro m a 

general p a r t n e r s h i p  by the exist enc e of l im ite d p art ne rs  who invest in 

the p a r t n e r s h i p  w i t h  li ability limited to the a m o un t  invested. A 

general p a r t n e r  is liable individually for all the o b l ig at i o n s o f  the 

pa rtne rsh ip.  In r et ur n  for limited liability, the limited p ar tn e r  

r el i n q ui sh es  an y r ig ht  o f  control or m a n a g e m e n t  of  p ar tn e r s h i p  affairs.

L i m i t e d  p ar t n e r s h i p s  have become, in 60 y e a r s ,  an i mp or tan t means 

of b u s i n e s s  o r ga n i z a t i o n  and are used exte nsi vel y. O v e r  the 60 y ear s of 

g e n e r a l l y  s a l u b r io us  usage, this form of  o r g a n i z a t i o n  has enc ou nt e r e d  

some pr o b l e m s.  In 1976, a revision has been d raf ted , based on 60 y ears 

of e x t e n s i v e  e x p e ri e n c e ,  to improve this m e t h o d  of  o r g a n i z a t io n even 

more.

Th e m o s t  i m p or t a n t  changes have been m a d e  in the scope of the 

limited p a r t ne r' s  a c t i vi ti e s  vis-a-vis the p art ne rs h i p . Und er the 

original ULPA, a l im i t e d  partner could not c o n t r i b u t e  services tc the 

p artn ers hip . He had to contr ibu te p rop ert y or o t h e r  va lu a b l e  o b l i g a­

tions to ob ta in  his status. Under the rev ision, ser vices ma y now be 

c o nt r ib ut e d ,  as well as pro per ty or valuable ob lig a t i o ns .

T h e  sec ond  c h a ng e  regards voting rights. The original ULPA did not 

deny v o t i n g  rights to limited partners, but n e i t h e r  did i f p e r m i t  them. 

The r e v i s i o n  al low s limit ed partners to be g r a n t ed  voti ng rights in the 

p a r t n e r s h i p  a gr ee m e n t .  T hese two provisions both c ha n g e  and e n han ce a 

limited p a r tn e r ' s  status.

W h e n  a limit ed pa rt n e r  can vote and c o n t r i b u t e  services, the 

q ue sti on of control or  p art ici pat ion  in m a n a g e m e n t  b eco mes  more c r i t i­

cal. Th e R ev i s e d  Ac t ,  therefore, takes special care in d i s t i n g ui sh in g  

those a c t s  w h i c h  do not alone determine co ntrol. The q ues ti on  o f  

control is to be a n s w e r e d  in the light o f all the facts and c i r c u m­

stances, but, if the limited partner does si ng l y  a ny  o f  certa in things, 

he or she is not by t hat fact liable as a general partner. These things 

include b e i n g  a c o n t r a c t o r  for or a gent of a general pa rtner, co nsu lt in g  

or  a d v i s i n g  a general p a rtn er with respect to p a r t n e r s h i p  business, 

acting as a sur et y f or  the limited partnership, a p p r o v i n g  or  d i s a p p r o v­

ing an a m e n d m e n t  to the part ner shi p agre eme nt,  or  v o t i n g  on certain 

spec ifi c m a tt er s.  • T he o b j ec t o f  these s p e c i f i c  e n u m e r a t i o n s  is to 

prevent u n r e a s o n a b l e  det erm in at i o n s that a li m i t e d p a r t n e r  takes part in 

the control o f  the business.



The original ULP A provided only for a c e r t i fi ca te  o f  partnership. 

It made no m e n t i on  o f  partnership agreements. The R e v i s e d  A c t  changes 

the face o f the p a r tn e r s h i p by changing the e mph asi s from the c e r t i f i­

cate to the a gre eme nt.  Under the Revised Act , the c e r t i f i c a t e  of 

limited p a r tn e r s h ip  is confined p r in ci pal ly to m a tte rs r e s p ec t i n g  the 

addition and wi thd ra w a l  of partners and of capital. O t h e r  issues that 

are i m p ort ant  are left to the agreement.

For example, a p a rtn er may lend money to and t r an sa c t  o t h e r  b u s i­

ness w i t h  a limit ed partners hip  as if the pa rt n e r  we r e  a total o utsider, 

except as o t h e r wi se  pr ovided in the pa rtn ers hip  a greement. The p a r t n e r­

ship a g r e e m e n t  d e t e rm in e s  the distribution of voting rights. The shares 

in prof its  and losses are decided in the p a r t n er sh ip  ag reement. The 

p ar tne rsh ip a g r e e m e n t  becomes the important w o r k i n g  d ocu me nt  in the 

op eration o f  the partnership.

T he re are o t h e r  important changes, also, in the R evi sed  Act. For 

example, a central reg ist ry is provided for limited p art ner shi ps.  It is

an t i c ip at e d  that the registrar for corpo rat ion s and o the r business

o rg aniz ati ons , u s u a l l y  the Secretary o f  State, will also p er f o r m  the 

function for a l imit ed partnership.

A n o t h e r  im po rt a n t  addition guarantees limited p artners the right to 

pa rtn ers hip  records, a right not before accorded. This permits a 

limited p a rt ne r  to p r o t e c t  his or her investment in the p a r t n e r sh ip  by 

keeping be tt e r  t rack o f  the business itself.

Al s o  p rov id ed  is a derivative action by limited partners a ga ins t 

the p a r t n e rs hi p  to redress mismana gem ent  af fe c t i ng  a limited partner's 

interests. This w o u l d  be very like a s toc kho lde r's  d er iv at i v e  suit 

against a corpo rat ion . One of the h i sto ric all y a p p a r e n t  d i f f i c u lt ie s of 

limited p ar t n e r sh ip s  has been protection of limited pa rtner's rights. 

People have been i n du ce d  to invest only to find that the i nve s t m en t has 

been sq uan der ed,  and nothing could be done until general insolvency. 

These changes w o u l d  curtail this problem.

A n o t h e r  s ig n i f i ca nt ,  new contribution o f  the R evis ed Act is r e g i s­

tration o f  foreign limited partnerships. Doing b usi nes s in ter st at e  is a 

c o m m ona lit y for all business organizations, including limit ed p a r t n e r­

ships. The re f o r e , the problems of j u ri sd ic t i o n and notice parallel 

those o f  c orp or at i o n s . Accordingly, a regist rat ion  r e q u ir e m e n t  for 

limited p ar tn e r s h ip s f r o m  other states doing b usi nes s in an e nac tin g 

state is e s tabl ish ed.  This is required now in al mo s t  all ju ri sd i c t io ns  

for a foreign b u si n e s s  corporation. The r e q u i r e m e n t  r ecog niz es the 

scope of  the limited partner shi p as utilized in the Uni ted  Sta tes  today.

Th e 1916 UL P A  has served will as the b ackbone of  the law on limited 

partnerships. H o we ve r ,  usages change, and new p rob le ms  arise. The old 

Act is r e m a r k a b l y  resilient, c onsidering the histori cal  record. Its 

revision now  comes forwa rd as a response to the c h a n ge s that have 

occurred. It is the same business organiza tio n, but w i t h  c h a r a c t e r i s­

tics for today's business. It should be good, at least, for a n ot h e r  60 

years.



THE 1985 A ME NDM ENT S TO THE 

UN IF OR M  LIMITED PART NER SHI P A C T

Tw o d ev e lo p m e n t s  im pelled the National C o n fe r e n c e  of  Co mm is s i o n er s 

on U n i f o r m  S tate Laws (ULC) to mak e amendments to the U n i f o r m  Limite d 

P a r t n e r s h i p  A ct  (1976) (ULPA (1976)) in 1985. T h e r e  w e r e  two reasons 

for t h e s e  amendme nts :

A numb er of states had adopted v a ria tio ns 

we r e  s u f f i c i e n t l y  compe lli ng to cause the 

e a r l i e r  pol ic y decisions.

of  U LP A  (1976) that 

ULC to r e- e val uat e

In 1984, the IRS ap proved the adoption o f  UL P A  (1976) in a 

n u mb er  o f  states, even though there wer e s i g n i f i c a n t  

v ar ia ti o n s  in those states from the official text of  ULPA 

(1976). In cluded w e r e  the e nactments in C al i f o r n i a ,  Delaware, 

and Mary lan d. IRS approval of these e n a c t m e n t s  p r ov i d e d  the 

o p p o r t u n i t y  to re con si de r  issues.

In 1985, the ULC p r om ul ga te d  a limited se rie s o f  a me nd m e n t s and, 

with  t hem , the A c t  becomes known as the U n i fo rm  L i m i t e d  P a r t n e r s h i p  Act 

(1985) (UL PA (1985)). S even sections of ULPA (1985) hav e been amended, 

s u b s t a n t iv el y .  A num be r  o f  o ther  sections have bee n a m e n d e d  to c o nfor m 

them to t h o s e  sections that have been s u b s t a n t i v e l y  ame nded. A summary 

of s u b s t a n t i v e  a me n d m e n ts  follows:

Se ct io n  201. S h o r t e r  Certificate of L i m i t e d  Partne rsh ip.

In ULPA (1976) and the original 1916 A c t ,  the names and 

c o n t r i b u t i o n s  o f  limited partners, along w i t h  o t h e r  spe cif ic 

i n f o r m a t i o n  a bo ut  p artners, are required c o m p o n e n t s  o f  the 

c e r t i f i c a t e  o f  limit ed partnership. The 1985 a men d m e n ts  

e l i m i n a t e  the m a j o r i t y  of these r e q u i r e m e n t s . The c e r t i f i c a t e  

b e c o m e s  a not ice  c e r ti f i c a te  that es tab lis hes  the e x i s t e n c e  of 

a l i m i t e d  p ar t n e r sh ip ,  and identifies the gene ral  partners.

B ec au se  the c e r t i f i ca te  has pro v i d e d i n fo r m a t i o n  of 

i m p o r t a n c e  to limi ted  partners, the a me n d m e n t s  r e q u i r e  it to 

be m a i n t a i n e d  for limit ed partners in the p a r t n e r s h i p  a g r e e­

me n t  o r the records of  the limited p a r t ne r s h i p  u n d e r  Section 

105. Further, b e cau se the c e rt if ica te is r e f e r r e d  to in 

e i g h t e e n  o th er  secti ons , the bulk of the c o nf o r m i n g  a me nd m e n t s 

i n v o l v e  a pp r o p r i a t e  s u b sti tut e language in t h o s e  sections.

S e c t i o n  303. N ew  Test for L i a b ility: E x p a n s i o n  o f  the

"Safe Har bor."

Th e 1984 tax rulings made these c ruc ial  a me nd m e n ts  

p o s s i b le . P a ra gr ap h  (a) i f  ULPA (1976) r equ ire s a twofol d
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test for l iability that, at best, is c um ber som e and d if f i c u lt  

to apply. The new test provides liability wh en  a third party 

r e a s o n a b l y  b elieves, based on conduct, that the limited 

p a r t n e r  is par t i c i pa ti n g  in the control o f  the bus iness, arid 

re lie s upon that b e li e f  in dealing with the partnership.

P a r agr aph  (b) is the so-c all ed "safe harbor" for limited 

p a r tne rs.  It enu me ra t e s  the kinds of actions limi ted  partners 

can take w i t h o u t  as su mi n g  general liability. The original 

1916 A c t  is si len t on this subject; ULPA (1976) incor por ate s 

the a c c um u l a t ed  case law inter pre tin g the 1916 Act. It 

e s t a b l i s h e s  several st at ut o r y  categories of  acti on that 

l i mit ed partners can take w i t h o u t  incurring liability. The 

1985 a men d m en ts  extend the ca te go r y  of limited p a r t n e r  actions 

t h a t  are w it h i n  the "safe harbor."

Section 401. L e ss er  C o nsen t Rule for A d m i t t i n g  New

General Partners.

UL PA  (1976) requires the unanimous c o nsen t o f  all p a r t­

ners for the a d mi ssi on of  any new general p art ner , a b u r d e n­

som e  rule that can j e o p ar d i z e  a p ar t n ers hip 's e x i s te n c e  and

the i nve stm ent  o f its partners. While the p rob lem s w e r e  c o n­

sid e re d  during the dr aft ing  of  the 1976 Act, it was thoug ht 

that  a less rigorous c ons ent  rule w o uld  not m e e t  IRS approval.

H ow ever, the 1984 IRS approval of the C a l if or n i a , D e l a­

war e,  M ar y l a n d  and M i ch i g a n  acts - acts that p r o v i d e  for a

less rigorous rule - ca lle d for a r e - ev alu ati on by the ULC. 

The 1985 am end me nt s  retains unanimous c o n s e nt  only as a 

d e f a u l t  when a p a r t n er sh i p  a g r e em en t  does not p ro v i d e  o t h e r­

wise.

Four o t h e r  s ections conta in sub sta nti ve changes. A m e n d m e n t s  to:

S e cti on 202 provi de for restated cer tif ica tes ;

S ec tio n 204  e li mi nat e the need for any s ig na tu re s  o th er 

than the general p a rtne r signatures on the cer tif ic at e;

S e cti on 205 permi t the filing of  any c e rt if ic a t e , w h e t h e r  

o ri ginal or a c e r ti f i c a t e of  a me nd men t or c an c e l l a t i o n ,  as 

need  requires; and

S e c t i o n 1104 c l ari fy the original text o f  this Section, 

w h i c h  govern s t r ans iti on between e xisting limit ed p a rt ne rs hi p  

law and ULPA (1985).
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SB 66: "An Act relating to lim ited partnerships; and
providing for an effective date."

The Department of Commerce and Economic Development favors passage of 
Senate Bill 66, as it provides greater uniformity to the Uniform Partnership 
Act. These amendments to Chapter 128, SLA 1992, effective July 1,1993, will 
have, to a small degree, some filing reduction of activity by the department, 
due to the deletions of information to be filed.

While no amendments are offered by the department, the Legislature may 
wish to consider the following:

1. Section 1 and Section 18 delete the requirement of 
a limited partnership to file a general character of 
the business it proposes to transact. It is suggested 
that the Legislature may wish to weigh the inclu­
sion of a Standard Industrial Classification code 
(SIC) to be filed with the department. This would 
provide statistical information to agencies of the 
state government and to others who wish to deter­
mine the scope of Limited Partnership businesses 
operating in the State of Alaska. The SIC codes are 
a requirement for business licenses and for corpora­
tions filing with the department. This information 
has been helpful in Economic Development studies.

2. The department in preparation for the July 1,1993, 
effective date of Chapter 128 SLA 1992, has found 
that other states have had some administrative 
Droblems with the lack of authority to dissolve a 
.united partnership when it becomes known that the 
imited partnership no longer has any operational 

existence. The only action available to the depart­
ment would be to remove the nonfunctional limited 
partnership at the expiration date listed on its 
certificate. It might be appropriate for the Legisla­
ture to consider including the department as one 
that could make application to Superior Court for 
judicial dissolution (Section 32.11.380).

The department appreciates the opportunity to state our position, and finds 
that should SB 66 pass, there would be no fiscal impact upon the agency.

1 Fuhs, Copufiissioner 
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A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t o r  R o b i n  L .  T a y l o r

Slate Capitol 
Juneau. Alaska 99801-1182 

(907) 465*3873 
Fax: (907) 465-3922

352 Front Street 
Ketchikan, Alaska 99901 

(907) 225-8088 
Fax: (907) 225-8546

January 28, 1993

Senator Tim Kelly, Chairman 
Senate Labor and Commerce Committee

Please consider this my formal request that the Senate Labor and Commerce 
Committee hear SB69, " an Act prohibiting' employers from discriminating 
against individuals who use legal products in a legal manner outside of 
work".

I understand that your calendar for February 2, 1993 may be able to 
accommodate a hearing on this legislation and would request that you 
schedule for that date.

Than! i in advance for your consideration.
/
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OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: None

Prepared by: R. H. King, Director
Division: Personnel/OEEO

Phone: 465-4430 
Date:

Approved by Commissioner. Nancy Bear Usera s t 
Agency: Administration Date:

~7

Rev 11/92
e/UEG93/-1/2924.kp/1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

EV9IS3KI

FISCAL NOTE

Page 1 of 1



0  2 .  O l .  0 3  1 0 : 0  5  A M  x< A K  C I V I L  L I B E R T I E S  U 3  0 2
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P. Os Box 201844 Anchorage, AK 99520-3844 
Phone: 907-258-0044 Fax: 907-258-0288
Messages Only: 907-276-2258

February 1, 1993

The Honorable Tim Kelly
Chair, Labor & Commerce Committee
Alaska State Senate
State Capitol, Room 101
Juneau, AK 99801-1182

Dear Senator Kelly:

On behalf of the Alaska Civil Liberties Union (AkCLU), an affiliate of 
the American Civil Libbies Union (ACLU), I am writing to urge you 
to support SB 69. This bill Is designed to prohibit employers from 
discriminating against employees based on their use of lawful 
products during non-working hours and away from the employer’s 
premises. This is a civil liberties and privacy Issue of vital concern 
to the AkCLU and one which the ACLU has strongly supported 
nationwide.

Employers have the right and the responsibility to be concerned 
about every employee's job performance, and to take action if that 
performance is not up to company standards. But an employee's 
private life Is none of his or her employer's business unless it 
affects their performance.

Unfortunately, many employers today have forgotten this basic rule. 
These companies refuse to hire people because they smoke or drink 
at home, because they are overweight, or because they scuba dive or 
ride motorcycles on their days off. Some of these employers even 
fire employees who were hired before the policies were adopted.

While a few companies are doing this for paternalistic reasons, 
most are doing it in an effort to reduce their heaun care costs. This
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Is unquestionably a legitimate corporate goal. But consider the 
implications of a rule that permits employers to regulate private 
behavior unrelated to job performance simply because it affects the 
employee's health. Virtually everything we do affects our health. 
The list of private choices that may Increase health care costs is 
almost endless: alcohol, tobacco, red meat, fried food, coffee, not 
getting enough sleep or exercise, even lying on the beach on vacation 
creates a risk of skin cancer.

The decision with the greatest impact on our employer's health care 
costs is the decision to have children. If health alone is adequate 
reason for a company to control private behavior, virtually every 
aspect of our private lives will be subject to our employer's control.

Even if such interference represented a solution to our nation's 
health care problems, the civil liberties costs would be too high. 
But it doss not. While the amount of money employers would save by 
forcing us all to give up our bad habits Is unclear, even those who 
support such corporate programs admit that these habits are not at 
the core of the problem of increasing health care costs.

We are also concerned about the techniques which employers will be 
forced to use to enforce such policies. Will all employees be 
required to submit urine samples for analysis? Will Pinkertons be 
hired to watch employees while they are away from work? Will 
employees be encouraged to turn each other in?

As Americans, proud of our heritage of individualism, we cannot 
accept employers getting Into the business of policing private 
conduct.

We also appreciate the concerns of the health organizations. The 
government should not be In the business of encouraging people to 
hurt themselves. Government has the right, and the obligation, to 
educate its citizens about the dangers of tobacco and alcohol, and to 
help those who want to quit. But permitting employers to use the 
power of the paycheck to coerce those who do not want to quit Is 
wrong.
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Twenty-three states have already acted to protect their citizens’ 
private lives from employer control. The large majority of these 
statutes are tobacco specific. This limitation is most unfortunate. 
While off-duty smokers are among the many groups entitled to 
protection, what is needed are laws that protect everyone's right to 
conduct their private life free from employer interference. By 
passing SB 69, Alaska will be setting an example for the rest of the 
nation.

If you or your staff would like to discuss this issue in more detail, 
please feel free to contact our office in Anchorage. In addition, the 
ACLU has a "National Task Force on Civil Liberties in the Workplace," 
located In New York City. You may contact the task force director, 
Lewis L. Maltby, at 212-944-9800 (ext. 402).

Respectfully yours,

Randail P. Bums 
Executive Director

Attachment

sb69pp-2193
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INTRODUCTION TO LIFESTYLE 
DISCRIMINATION IN  THE 
WORKPLACE

In 1989, Daniel Wirnt, an employee at the Best Lock Corporation in Indiana, admitted to bit superiors 

that several years earlier he had a few drinks in a bar with friends. Mr. Winn was 

promptly fired on the basis of Best Lock’s policy that its employees cannot drink alcohol 

under any circumstances.

Two officials at the Ford Metei' Box Co, in Wabash, Ind. pulled Janice Bone aside and 

escorted her from she plant. Bone is a smoker, and although she did not smoko on the job,

Fords policy barred her from smoking at all. "I was very shocked. It’s devastating when 

this happens to you", said Bone. '

In Michigan, Donna O ’Leary, a bus driver, was unable during a physical exam to run 

in place jor for* minute,. O’Leary, who weighs over 368 pounds was simply terminated

after 26 years employment. *
A m e ric a n s  h a v e  lo n g  a c c e p te d  t h a t  e m p l o y e s  h a v e  a  c e r t a in  d e g re e  o f  c o n tr o l  o v e r  

w h a t  w e  d o  w h ile  a t  th e  w o rk p la c e . B u t  in c re a s in g  n u m b e rs  o f  e m p lo y e rs  w e  d a n g e r ­

o u s ly  b rc e d e n in g  th e  sp h e re  o f  t h e i r  c o n tro l  t o  in c lu d e  w h a t  e m p lo y e es  d o  in  t h e i r  o w n  

h o m e s . M a n y  e m p lo y e rs  n o w  re fu s e  to  h i r e  p e o p le  w h o s e  p r iv a te  l iv e s  a re  d e e m e d  
" u n h e a l th y " .  A  few  e v en  f ire  c u r r e n t  e m p lo y e e s  w h o  d o n ’t je h a n g e  th e i r  l if e s ty le  t o  m e e t  

n e w  c o m p a n y  d e m a n d s . T h e  m o s t  c o m m o n  v ic t im s  o f  th is  ty p e  o f  d is c r im in a t io n  a rc  

sm o k e rs  a n d  f a t  p e o p le . » A c c o rd in g  to  a  1 9 8 8  su rv e y  ta k e n  b y  th e  A d m in is t r a t iv e  

M a n a g s n e n c  S ociety , 656 o f  a ll  em p lo y e r*  ( a b o u t  6 ,0 0 0  c o m p a n ie s )  n o w  d is c r im in a te  

a g a in s t  o f f -d u ty  sm o k e rs . T h e  n u m b e r  h a s  a lm o s t  c e r ta in ly  in c re a se d  s in c e  th e n .  I t  is  

m o r e  d if f ic u l t  to  e s t im a te  th e  n u m b e r  o f  c o m p a a ie s  w h ic h  d is c r im in a te  a g a in s t  f a t  p e o ­

p le ,  s in c e  th is  is  se ld o m  a n  o ffic ia l c o rp o ra te  p o lic y . H o w e v e r , a n e c d o ta l  e v id e n c e  co l­
le c te d  b y  t h e  N a t io n a l  A sso c ia tio n  fo r  A d v a n c e m e n t  o f  F a t  A c c e p ta n c e  (N A A F A ) s u g ­

g e s ts  t h a t  d is c r im in a tio n  a g a in s t  fee  p e o p le  is  e v e n  m o re  c o m m o n . O c h e r  e m p lo y e r*  

re fu se  t o  h i r e  p e o p le  w h o  d r in k  a lc o h o l, h a v e  h i g h  c h o le s te ro l  lev e ls , o r  r id e  m o to rc y ­

c le s .

T h e  d r iv in g  fo rce  b e h in d  th is  t r e n d  is  e c o n o m ic s . H e a l th  c a re  co sts  fo r  e m p lo y e rs  a re  

in c re a s in g  b y  a t  le a s t  1596 p e r  ^ e a ^  < a lm o s t  3  t im e s  i r  fe s t  as in f la t io n . A l th o u g h  sev ­

e ra l  fa c to rs  c o n tr ib u te  to  th ese  r i s in g  c o s ts , t h e  o n ly  fa c to r  e m p lo y e rs  h a v e  c o n tr o l  o v e r  

is  th e i r  e m p lo y e e s . W ith  su c h  ,\n  in c e n t iv e ,  e m p lo y e rs  m a y  w e l l  t r y  to  d o m in a te  ev ery

* ■ M n x eU rab c is im lo g ea tfe jc f l 'b U jJw t'P to M t. M uch  S I. 1991.
* SchM*Jeiu. *  C M M i  W «  £ ** -wUfwt&i, K C SJS. Doejaett (1991)
S t f d f b t h t u a i s b i  people h c i tc to o c s M d o a ib a r ix o a J ia .
4 $ ae d l, f.  Now L n i VUlmxi / J n o  W JU D rl#* P rer*  ’ V rh tK n frm H m ki C mtTxk  B is. I s .  fttcW jy  18,1991
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h e a l th - r e la te d  a s p e c t  o f  t h e i r  e m p lo y e e s ' liv e s , in c lu d in g  d i e t ,  e x e rc is e  a n d  s le e p  h a b i o  

—  a n d  w i th o u t  p ro te c t iv e  le g is la tio n  th e y  w i l l  su cceed .

T h e  e a r ly  A m e ric a n s  a d o p te d  th e  B i l l  o f  R ig h ts  t o  l im i t  t h e  g o v e rn m e n t 's  in v o lv e m e n t  

In  t h e i r  liv e s  a n d  m o d e m  A m e ric a n s  d e m o n s tr a te  t h e  s a m e  u n w i l l in g n e s s  t o  to le r a t e  

i n t r u s io n  w h e th e r  b y  g o v e r n m e n t  o r  b y  e m p lo y e r. A c c o rd in g  Co a  1 9 9 0  p o l l  b y  t h e  

N a t io n a l  C o n su m e r*  L e a g u e , * 8 1 %  o f  A m e ric a n s  b e lie v e  t h a t  an  e m p lo y e r  h a s  n o  r i g h t  

t o  re fu se  to  h i r e  a n  o v e rw e ig h t  p e rso n . 76% b e lie v e  e m p lo y e r*  h a v e  n o  r i g h t  t o  r e fu s e  

to  h i r e  a  sm o k e r. 7396  b e lie v e  em p lo y er*  h a v e  n o  r i g h t  to  r e q u ir e  a n  e m p lo y e e  o r  a p p l i ­

c a n t  to  c h a n g e  th e i r  d ie t .

R e c o g n iz in g  c h a t  r e fu s in g  to  h i r e  p e o p le  fo r  re a so n s  u n r e la te d  to  jo b  p e r fo rm a n c e  is  

u n f a i r  a n d  o f te n  p r e v e n ts  t h e  c o m p a n y  f ro m  h i r in g  th e  b e s t  q u a l i f i e d  p e r s o n ,  s o m e  

e m p lo y e rs  h a v e  a d o p te d  a  d if f e re n t  s tra te g y . E m p lo y e e s  w h o  h a v e  life s ty le s  t h e  e m p lo y ­

e r  c o n s id e rs  u n h e a l th y  a r e  r e q u ir e d  to  p a y  m o re  fo r  t h e i r  c o m p a n y  h e a l th  in s u ra n c e .  

S o m e  e m p lo y e rs  say  th e y  a re  c h a rg in g  u n h e a l th y  e m p lo y e e s  a  p r e m iu m  o v e r  t h e i r  " n o r ­

m a l"  r a te ,  s o m e  sa y  th e y  a re  g iv in g  h e a l th y  e m p lo y e e s  a  d i s c o u n t .  E i t h e r  w a y , o n e  

e m p lo y e e  is  p a y in g  m o re  fo r  t h e i r  h e a l th  c a re  th a n  a n o th e r .

T h is  m a y  n o t  b e  w r o n g  in  p r in c ip le ,  b u t  su c h  p ro g r a m s  s h o u ld  b e  b a s e d  o n  s o u n d  

a c tu a r ia l  d a ta .  T h e  c o m p a n y  s h o u ld  b e  a b le  to  d e m o n s tr a te  t h a t  t h e  b e h a v io r  in  q u e s ­

t io n  in c re a ses  e m p lo y e r  h e a l th  c a re  cost*  b y  a  m e a su ra b le  a m o u n t .  W h ile  su c h  r e la t io n ­

s h ip s  m a y  e x is t ,  th e  d a t a  c u r re n t ly  a v a ila b le  d o e s  n o t  d e m o n s tr a te  i t  c learly . F o r  e x a m ­

p le ,  th e  B u re a u  o f  N a t io u a l  A ffa irs  r e p o r ts  t h a t  9 5 %  o f  c o m p a n ie s  b a n n in g  s m o k in g  

r e p o r te d  n o  f in a n c ia l sa v in g s , J  a n d  th e  U .S  C -L -nLc* ' o f  C o m m e rc e  h a s  f o u n d  n o  c o n ­

n e c t io n  b e tw e e n  s m o k in g  a n d  a b se n te e ism .

T h e  m e th o d s  u s e d  r e f o r c e  th e s e  p o lic ie s  ra is e  in d e p e n d e n t  c iv i l  l ib e r t ie s  is su e s . 

M o s t  e m p lo y e rs  c u r T L ^ y  ta k e  a n  e m p lo y e e ’s w o r d  t h a t  th e y  a re  n o t  v io la t in g  th e  ru le s  

fo r  o f f - d u ty  b e h a v io r . A s  d is c r im in a t io n  g ro w *  m o re  c o m m o n , h o w e v e r , i t  w i l l  b e c o m e  

m o r e  d i f f i c u l t  to  s im p ly  a v o id  c o m p a n ie s  w i t h  w h o s e  p o l ic ie s  o n e  d o e s n ’t  c o m p ly .  

P e o p le  w i l l  cake  jo b s , n o t  re v e a l t h e i r  l ife s ty le , a n d  h o p e  th e  s m p lo y e r  d o e s n ’t  f i n d  o u t .  

W h e n  th is  o c c u rs , e m p lo y e rs  w i l l  h a v e  to  h i r e  sp ie s  t o  fo l lo w  p e o p le  a w a y  f ro m  w o r k  

a n d /o r  r e q u i r e  f r e q u e n t  u n iv e rs a l  m e d ic a l  t e s t in g  (su c h  a s  u r in a ly s is )  i n  o r d e r  t o  e n fo rc e  

t h e  p o lic y .

i  Uk  .V C L U . Docwtm* Etnit < P i
 ̂Dun«a ctNstiCKtl /Jfiia, VknTku/i Sntka tnU*u, fiG<itC*on)*iSnM*i h il* VwkfUa, 2M 19*7
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QUESTIONS AND ANSWERS: 
LIFESTYLE DISCRIMINATION

WHICH COMPANIES PRACTICE LIFESTYLE DISCRIMINATION?
T h e re  is n o  c o m p re h e n s iv e  l i s t  o f  c o m p a n ie s  w h ic h  p ra c t ic e  l i f e s ty le  d i r c r im m a t io n .

A  few  e x a m p le s  o f  e m p lo y e rs  w h o  d is c r im in a te  in c lu d e :

> C a r d in a l  I n d u s t r i e s  re fu ses to  h i r e  sm o k e rs  s t a t in g  i t  " o n ly  h ir e s  n o n -  

sm o k e rs  a n d  g iv e s  e v e ry  a p p lic a n t  a  u r in e  t e s t  a n d  p ro m is e s  to  f ire  chose  

w h o  say  th e y  h o v e  q u i t ,  b u t  d o n 't ."

► U - H a u l  I n t e r n a t i o n a l  c h a rg e s  i ts  s m o k in g  e m p lo y e e s  a n  ex tra , 5 1 3 0  p e r  

y e a r  f o r  h e a l th  in su ra n c e .

► P o i m e  R e s o r t s ,  w h ic h  o p e ra te s  5  h o te ls  in  P h o e n ix ,  p a y s  4 0 %  m o re  o f  

th e  in s u ra n c e  c o s ts  o f  e m p lo y e e s  w ith  a  n o rm a l  w e ig h c  th a n  o f  th o se  w h o  

ore  o v e rw e ig h t .

► In  1 9 9 0 , t h e  c i t y  g o v e r n m e n t  o f  A t h e n s ,  G e o r g i a  i n i t i a t e d  a  h e a l th  

sc re e n in g  fo r  p ro s p e c tiv e  c ity  w o rk e rs . A p p l ic a n ts  w h o se  c h o le s te ro l  le v e l 

w as i n  th e  w o rs t  2 5 %  o f  n a tio n a l ra n g e s  w e re  s im p ly  in e l ig ib le  fo r  a n y  

p o s i t io n .

SHOULDN'T EMPLOYERS BE ABLE TO KEEP THEIR COSTS DOWN 
BY HIRING EMPLOYEES WHO W ON’T GENERATE HIGH  
MEDICAL BILLS?

I t  is  u n fa ir  a n d  d a n g e ro u s  to  a llo w  em p lo y e r*  to  d i ic r im in a c e  a g a in s t  c e r ta in  e m p lo y -  ' 

ees b ecau se  th e y  b e lie v e  t h e i r  p r iv a te  life s ty le  c h o ices  a re  u n h e a l th y  a n d  le a d  to  h ig h e r  

h e a l th  in su ra n c e  c o s ts . T o  b e g in  w i t h ,  i t  is u n c le a r  c h a t e m p lo y e rs  c a n  a c h ie v e  s ig n i f i ­

c a n t  sa v in g s  th r o u g h  life s ty le  d is c r im in a t io n .  A lso , i f  i t  b e c o m e s  a c c e p ta b le  to  d e n y  

e m p lo y m e n t  b e ca u se  o f  p o te n t ia l ly  h ig h e r  h e a l th  c a re  c o s ts , p e o p le  w h o  a r e  c a p a b le  o f  

w o rk in g  w i l l  b e  e ffe c tiv e ly  b a n n e d  f ro m  a n y  e m p lo y m e n t ,  p r e v e n t in g  th e m  fro m  p r o ­

v id in g  fo r  th e m se lv e s  o r  t h e i r  d e p e n d e n ts .  F in a lly , e v e n  i f  e m p lo y e rs  c o u ld  a c h ie v e  s u b ­

s ta n tia l  sa v in g s , s a c rif ic in g  th e  p r iv a te  lives o f  a ll  w o rk in g  A m e r ic a n s  is  to o  h ig h  a  p r ic e  

t o  pay.

WHY SHOULDN’T EMPLOYERS BE ABLE TO RESTRICT THEIR 
EMPLOYEES’ HIGH-RISK BEHAVIOR?

R isk s  a re  a s so c ia te d  w i th  n e a r ly  e v e ry  p e rso n a l l ife s ty le  c h o ic e  w e  m a k e — fro m  s m o k ­
in g  c ig a re t te s , to  s i t t i n g  in  th e  s u n ,  t o  h a v in g  c h ild re n .  W h e r e  d o  w e  d r a w  th e  l in e  as 

to  w h a t  o u r  e m p lo y e r  c a n  r e g u la te ?  T h e  re a l issu e  h e re  is  th e  in d iv id u a l  r i g h t  to  le a d  

o u r  fives a s  w c  ch o o se . I t  is  im p o r ta n t  t h a t  w e  p re se rv e  th e  d i s t in c t io n  b e tw e e n  c o m p a ­

n y  t im e  a n d  th e  s a n c t i ty  o f  o u r  p r iv a te  lives.
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ISN’T IT WRONG TO ENCOURAGE PEOPLE TO SMOKE W ITH  
PROTECTIVE LEGISLATION?

T h e  g o v e r n m e n t  h a s  t h e  o b l ig a t io n  to  in s u r e  t h a t  p e o p le  u n d e r s ta n d  th e  h e a l th  r i s k s  o f  

s m o k in g .  G o v e rn m e n t  a n d  e m p lo y e rs  o u g h t  t o  h e lp  p e o p le  w h o  w a n t  to  q u i t  s m o k in g .  

U l t im a te ly ,  h o w ev er, i t  is  u p  to  th e  in d iv id u a l  t o  d e c id e  i f  th e y  w a n t  to  e n g a g e  i n  r i s k y  

b e h a v io r  su c h  as s m o k in g  o r  r i d in g  a  m o to rc y c le .  W h a t  is w ro n g  is  u s in g  t h e  p o w e r  o f  

t h e  g o v e r n m e n t  o r  th e  p a y c h e c k  to  t e l l  o c h e r  p e o p le  h ow  to  live ,

ISN’T THIS CREATING A RIGHT TO SMOKE?
N o .  T h e  A .C JL .U . d o e s  n o t  o p p o se  s m o k in g  b a n s  in  p u b l ic  b u i ld in g s ,  i n  t h e  w o r k ­

p la c e ,  o r  i n  o th e r  lo c a tio n s  w h e re  n o n -sm o k e rs  m a y  b e  su b je c te d  t o  s id e s t r e a m  s m o k e .  

W e  o b je c t  o n ly  to  b a n s  o n  s m o k in g  (o r  b e e r  o r  j u n k  food) in  a  p e r s o n ’s o w n  h o m e .

ISN’T LIFESTYUB DISCRIMINATION LEGISLATION JUST A TOOL 
OF TOBACCO COMPANIES?

N o .  l i f e s ty l e  d is c r im in a t io n  le g is la tio n  is  s u p p o r te d  b y  a  v a r ie ty  o f  c iv i l  r i g h t s  a n d  
la b o r  o rg a n iz a t io n s  a n d  b y  t h e  m a jo r i ty  o f  A m e ric a n s .

LE G IS LA T IV E  B R IE F IN G  S ER IE S
PAGE
FIVE N U M B E R  9



• >;W, &

XL. L I B E R T I E S  U p i o

CURRENT LEGAL STATUS OF 
LIFESTYLE DISCRIMINATION

A t  th e  fe d era l lev e l, c iv il  r ig h ts  law s b a r r in g  d i s c r im in a t io n  o n  th e  b a s is  o f  ra c e , g e n ­

d e r  o r  d is a b i l i ty  m a y  a p p ly  to  l ife s ty le  d is c r im in a t io n .

Race and Gender
T h e r e  is d e m o g ra p h ic  d a m  sh o w in g  c h a t b la c k s  a n d  y o u n g  w o m e n  sm o k e  i n  d is p r o ­

p o r t io n a te ly  la rg e  n u m b e rs .  I t  is  p o s s ib le  t h a t  t h i s  d is p r o p o r t io n  is  la rg e  e n o u g h  to  

c o n s t i tu te  d is p a ra te  im p a c t  u n d e r  T i t l e  V I I  o f  T h e  C iv il  R ig h t s  A c t  o f  1 9 6 4 , w h ic h  p r o ­

h ib i t s  d is c r im in a t io n  in  th e  w o rk p la c e  o n  th e  b a s is  o f  ra c e  a n d  g e n d e r .

Disability

Scare Law

T h e  n e w  A m e ric a n s  w i th  D is a b i li t ie s  A c t  (A D A ) p r o h ib i t s  e m p lo y m e n t  d i s c r im in a ­

t io n  a g a in s t  p e o p le  w ith  'a n y  p h y s ic a l  o r  m e n ta l  im p a i r m e n t  t h a t  s u b s ta n t ia l ly  l im i t s  
o n e  o r  m o re  o f  a n  in d iv id u a l 's  m a jo r  life  a c t i v i t i e s ' a n d  a lso  p e o p le  w h o  a re  “re g a r d e d  as 

h a v in g  su c h  a n  im p a irm e n t."
W h i l e  t h e  A D A  d o e s  n o t  ta k e  e ffe te  u n t i l  J u l y  o f  1 9 9 2 , e m p lo y e e s  o f  fe d e ra l  a g e n c ie s  

a n d  f e d e ra l  c o n t r a c to r 1 ol ready  h a v e  th is  p r o te c t io n  u n d e r  s e c t io n  5 0 4  o f  th e  F e d e r a l  

R e h a b i l i t a t io n  A c t  o f  1 9 7 3 .
W h i l e  th e r e  is n o t  y e t  case law  o n  p o i n t ,  i t  c an  b e  a r g u e d  t h a t  c e r t a in  fo rm s  o f  l ife s ty le  

d i s c r im in a t io n  a r e  i l le g a l  u n d e r  A D A . T n e  c r i t ic a l  is su e  is  w h e th e r  th e  i n d iv id u a l 's  

l im i ta t io n  (rea l o r  p e rce iv e d ) is se rio u s  e n o u g h  to  q u a l i f y  as a  " d i s a b i l i ty ” .

M o s t  s ta te s  h a v e  s tm u te s  p a ra l le l  to  th e  F e d e ra l  R e h a b i l i t a t io n  A c t  o f  1 9 7 3 ,  w h ic h  
c o v e r  b o th  p u b l ic  a n d  p r iv a te  se c to r  em p lo y e es . T h e r e  h av e  a lre a d y  b e e n  s ta te  c o u r t  d e c i ­

s io n s  h o ld in g  c h a t u n d e r  th e s e  s ta tu te s  foe p e o p le  a r e  p r o te c te d  fro m  d is c r im in a t io n .  F o r  

e x a m p le ,  th e  N e w  Y o rk  C o u r t  o f  A p p e a ls  h e ld  t h a t  X e ro x jC o rp . v io la te d  t h e  N e w  Y o rk  

H u m a n  R ig h ts  L aw  b y  d e n y in g  C a th e r in e  M c D e r m o t t  a  jo b  b e c a u se  o f  h e r  o b e s ity . T h e  

C o u r t  r e je c te d  th e  c o m p a n y ’s c la im  th a t  i t  h a d  a  r i g h t  to  d e n y  e m p lo y m e n t  b e c a u se  o f  

t h e  l ik e ly  f u tu re  h e a l th  c o s ts  h e r  c o n d it io n  w o u ld  c re a te  fo r  t h e  c o m p a n y . T h e  C o u r t  s a id  

t h a t  " e m p lo y m e n t  m a y  n o t  b e  d e n ie d  b e c a u se  o f  a n y  a c tu a l  o r  p e rc e iv e d  u n d e s i r a b le  

e ffe c t t h e  p e rso n 's  e m p lo y m e n t m a y  h a v e  o n  d is a b il i ty  o r  life  in su ra n c e  p ro g ra m s ."1 
E v e n  th e  b e s t  s ta te  d is a b il i ty  law s , ho w ev er, p ro v id e  n o  p r o te c t io n  fo r  l ife s ty le  c h o ic e s  

t h a t  a re  r e c re a tio n a l ra th e r  chan  m cd ic aL  

T o  c o rre c t  th e  sh o r tc o m in g s  o f  c u r re n t  law , tw e n ty -o n e  s ta te s  h a v e  p a sse d  l ife s ty le  d is ­

c r im in a t io n  s ta tu te s .  T h e  m a jo r i ty  o f  th e s e  p r o te c t  o n ly  sm o k e rs ,  b u t  a  few  a re  b ro a d e r . 
C o lo ra d o  a n d  N o r t h  D a k o ta  b a n  d i s c r im in a t io n  b a s e d  o n  a n y  f o r m  o f  le g a l  o f f - d u ty  

b e h a v io r .

f.i-*

1 SdJoaK Supn. (Now 30
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A complete list of state lifestyle discrimination statutes:
' E n a c t e d  P r i v a c y  L e g i s l a t i o n  

• 1 9 8 9 - 1 9 9 1

STATE LANGUAGE BILL NUMBER ENACTED
Virginia Smokers Only S 607 March 27, 1989
Oregon Smokers Only S906 July 28,1989 !
Tennessee Smokers Only H2516 March 29, 1990
Kentucky Smokers Only H628 April 9,1990
Colorado Legal Activities HIT 23 April 17,1990
S. Carolina Smokers Only S981 June 25,1990
Rhode Island Smokers Only H8768 July 12,1990
S. Dakota Smokers Only SB102 March 1,1991
New Mexico Smokers Only SI 32 April 4,1991
North Dakota legal Activities SB2498 April 5,1991
Mississippi Smokers Only SB2172 April Id, 1991
Indiana Smokers Only HI 439 May 4,1991
Oklahoma Smokers Only HB1590 May 8,1991
New Hampshire Smokers Only SI 71 June 10,1991 !
Nevada Legal Products AB567 June 14,1991
Maine Smokers Only LD1696 June 18,1991
Connecticut Smokers Only H7211 June 25,1991
Arirona Smokers Only SB!153 June 25,1991
New Jersey Smokers Only A4699 July 15,1991
Louisiana Smokers Only HB499 July 19,1991
Illinois Legal Products HB1533 January 1,1992

Nov/York & Michigan have pending legislation.

G o v e r n m e n t  E m p lo y e e s

C ja v a m m e n r  e m p lo y e e s  o re  p r o te c te d  b y  e q u a l  p r o te c t io n  a n d  d u e  p ro cess  c la u se s  o f  t h e  

fe d e ra l c o n s t i tu t io n .

T h e r e  a r e  c o m p a r a b l e  c la u s e s  i n  m a n y  s t a t e  c o n s t i t u t i o n s .
T h e s e  c o n s t i tu t io n a l  p ro v is io n !  s h o u ld  p r o t e c t  p u b l ic  e m p lo y e e s  f ro m  d i s c r im in a t io n  

b a se d  o n  ro r t - jo b  r e la te d  c r i te r ia .  P e rh a p s  fo r  t h is  re a so n , l ife s ty le  d is c r im in a t io n  b y  

p u b l ic  e m p lo y e rs  is  m e .

T h e  c i t y  o f  N o r th  M ia m i,  h o w e v e r , r e c e n tly  a d o p te d  a n  o rd in a n c e  b a r r in g  s m o k e r s  f ro m  

a n y  m u n ic ip a l  e m p lo y m e n t .  T h e  P lo r id a  A .C X .U .  h a s  c l ia llc n g e d  th is  p o l ic y  i n  c o u r t ,  •  

a n d  th e  r e s u l t  w i l l  s h e d  m u c h  l i g h t  u p o n  t h e  e x t e n t  tu  w h ic h  p u b l ic  e m p lo y e e ?  a rc  

a lre a d y  p ro te c te d .

* K u i«  T. 0*1 c f tb u ti  Mifuni, TktU k  B tr No. «4000<J C&d J im m y  199V)
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MODEL ACT
1 P r o h i b i t e d  P r a c t i c e s

1 .1  I t  s h i l l  b e  i l l e g a l  fo r  a n  e m p lo y e r  to  d is c r im in a te  a g a in s t  a n y  e m p lo y e e  o r  a p p l i c a n t  

o n  t h e  b a s is  o f  t h a t  p e rso n 's  c o n d u c t  d u r in g  n o n -w o rk in g  h o u r s  a w a y  f ro m  th e  e m p lo y ­
e r 's  p re m is e s  o r  o n  th e  b a s is  o f  p e rso n a l  c h a ra c te ris tic s  u n le s s  t h a t  c o n d u c t  o r  c h a ra c te r ­
is t ic  a ffec ts  t h e  p e rso n 's  a b i l i ty  to  p ro p e r ly  fu lf i l l  th e  re s p o n s ib i li t ie s  o f  th e  p o s i t io n  in  

q u e s t io n .

1 .2  N o  e m p lo y e r  s h a ll  c o lle c t  in fo rm a tio n  a b o u t  tire  o f f - d u ty  b e h a v io r  o r  p e r s o n a l  c h a r ­

a c te r is t ic s  o f  e m p lo y e e s  o r  a p p lic a n ts  w h ic h  w o u ld  n o t  b e  a  l e g i t im a te  b a s is  f o r  p e r s o n ­

n e l  d e c is io n t  u n d e r s e c t io n  1 .1 .

2 .E z c e p t io n s
2 .1  N o th in g  in  sec tio n s 1,1 a n d  1 .2  sh a ll  b e  c o n s tru ed  to  m a k e  i t  i lle g a l fo r  a n  e m p lo y e r  co:

2 .2  M a in ta in  a  b o n a  f id e  c o n f lic t  o f  in te r e s t  p o licy . T h is  s e c tio n  a p p lie s  o n ly  t o  c u r r e n t  

em p lo y e es  a n d  docs n o t  a ffe c t th e  la w  o f  c h it  s ta te  r e g a r d in g  r e s t r ic t iv e  c o v e n a n ts  fo r  

fo rm e r  e m p lo y e es .

2 .3  R e fu se  t o  e m p lo y  a  p e r s o n  w h o se  o f f -d u ty  c o r n u a ,  w h i le  n o t  in c o m p a t ib le  w i th  th e  
r e q u ir e m e n ts  o f  th e  p o s i t io n ,  is  in c o m p a tib le  vrirH th e  f u n d a m e n ta l  o b je c t iv e s  o f  th e  

o rg a n iz a t io n .

3 - E n f o r c c m e n t
3 .1  A n y  p e rs o n  w h o  has b e e n  a g g r ie v e d  b y  a  v io la t io n  o f  t h i s  a c t  s h a l l  h a v e  a  p r iv a te  

r i g h t  o f  c iv i l  a c t io n  in  a n y  c o u r t  o f  c o m p e te n t  ju r is d ic t io n  in  t h is  s ta te .

3 .2  I n  a n y  su e h  c iv i l  a c t io n  th o  p la in t i f f  s h a ll  h av «  th *  b u r d e n  o f  p r o v in g  Thar hrt n r  a h a  
w as q u a li f ie d  fo r  t h e  p o s i t io n  in  q u e s t io n . T h e  d e fe n d a n t  s h a l l  th e n  h a v e  th e  b u r d e n  o f  

p r o d u c in g  a b a s is  fo r  i t s  d e r is io n  w h ic h  is  c o n s is te n t  w i th  th is  s t a tu t e .  T h e  p la in t i f f  

t h e n  h a s  t h e  b u r d e n  o f  p ro v in g  b y  a  p re p o n d e ra n c e  o f  th e  e v id e n c e  t h a t  t h e  a c tu a l  re a ­

s o n  fo r  th e  d e c is io n  w a s  o f f -d u ty  b e h a v io r  o r  a  p e rso n a l c h a ra c te r is t ic .  T h e  d e f e n d a n t  

t h e n  h a s  th e  b u r d e n  o f  p ro v in g  th a t  t h i s  b e h a v io r  o r  c h a ra c te r is tic  is  jo b  re la te d .

4 - R a m e d i «

5 .W a i v e r

4 .1  A  p re v a i l in g  p l a i n t i f f i n  a  c iv il  a c t io n  u n d e r  th is  a c t io n  is  e n t i t l e d  to :

4 -2  In ju n c t iv e  re lie f .

4 .3  A n  a w a rd  o f  d a m a g e s  e q u a l  co t h e  h a rm  c au sed  b y  th e  v io la t io n  ( b o th  e c o n o m ic  a n d  

n o n - « o n o m ic )  o r  1 1 ,0 0 0 , w h ic h e v e r  is  g re a te r .

4 .4  F u l l  c o s ts  o f  a c t io n  p lu s  re a so n a b le  a t to rn e y ’s fees.

5 .1  T h e  r i g h t s  a n d  p ro c e d u re s  p ro v id e d  b y  th is  A c t  m a y  n o t  b e  w a iv e d  b y  c o n t r a c t  o r  

o th e rw is e , u n le s s  s u c h  w a iv e r  is  p a r t  o f  a  w r i t te n  s e t t l e m e n t  a g r e e d  co a n d  s ig n e d  b y  th e  

p a r t ie s  to  th e  p e n d in g  a c t io n  o r  c o m p la in t  u n d e r  th is  A c t.
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COMMENTS ON DRAFTING  A 
LIFESTYLE DISCRIMINATION 
STATUTE

Tbt crucial cboict in drafting a statute is deciding b<w broad tbs protection should be. 

Then a n  four basic alom ashitr.

1 . P r o h i b i t  D i s c r i m i n a t i o n  B o s c d  o n  O f f - D u t y  S m o k i n g
T h is  is  t h e  m o s t  l im i t e d  f o r m  o f  p r o te c t io n .  W h i l e  ic  p r o te c ts  o n e  o f  t h e  l a r g e s t  

g r o u p s  o f  v ie  r im s , i t  leaves m a n y  u n p r o te c te d .  Ic  a lso  le n d s  c re d e n c e  t o  th e  c h a r g e  t h a t  

th e  le g is la tio n  is  a b o u t  s m o k in g  r a th e r  th a n  a u to n o m y  a n d  p riv acy . I t s  o n ly  r e a l  b e n e f i t  
is  t h a t  i ts  im p a c t  is l im i te d  a n d  c le a r ly  d e f in e d . T h is  can  re d u c e , o r  e v e n  e l im in a te ,  

o p p o s i t io n  f ro m  o rg a n iz e d  b u s in e s s .

2 .  P r o h i b i t  D i s c r i m i n a t i o n  B a s e d  o n  O f f - D u ty  U s e  o f  A l l  L e g a l  S u b s ta n c e s
T h is  fo rm u la t io n  e x p a n d s  t h e  c o v e ra g e  to  o f f -d u ty  d r in k in g  a n d ,  p o ss ib ly , p e o p le  w i t h  

h ig h  c h o le s te ro l o r  o th e r  c o n d it io n s  r e la te d  to  d i e t

3 -  P r o h i b i t  D i s c r i m i n a t i o n  B a s e d  o n  A n y  L e g a l  O f f - D a t y  B e h a v io r
T h is  is  t h e  b ro a d e s t  c o v e ra g e  t h a t  h a s  y e t  b e e n  o b ta in e d . Ic  c le a r ly  p ro te c ts  a l l  d i e t a r y  

l ife s ty le  c h o ices  a n d  a lso  c h o ic e s  o f  h o b b ie s  (sk i in g , m o to rc y c le s , e tc .) . I t  a ls o  p r o h ib i t s  

d i s c r im in a t io n  b a se d  0 0  ?> v u a l o r i e n t a t i o n  i n  t h e  2 5  s ta te s  t h a t  h a v e  r e p e a le d  t h e i r  

s o d o m y  law s.
T h e  p r a g m a t ic  p r o b le m  \  t t h  t h is  a p p ro a c h  is  t h a t  i t  is  so  s w e e p in g  t h a t  i t s  e x a c t  

i m p a c t  is h a r d  to  d e te r m in e  in  a d v a n c e . T h is  u n c e r ta in ty  in c re ases  o p p o s i t io n  f r o m  

o rg a n iz e d  b u s in e s s . W h i l e  w e  h a v e  a d d re s s e d  a l l  t h e  l e g i t im a te  c o n c e rn s  t h e y  h a v e  
ra is e d  (see  " e x c e p t io n s ') ,  t h e r e  is  c o n c e rn  t h a t  n o t  a l l  th e  le g i t im a te  c o n c e rn s  h a v e  y e t  

b e e n  id e n tif ie d .

4 .  P r o h i b i t  D i s c r i m i n a t i o n  B a s e d  o n  A n y t h i n g  N o t  R e la t e d  t o  J o b  P e r f o r m a n c e
T h is  is  th e  id e a l w a y  co w r i t e  th e  s t a tu te .  I t  n o t  o n ly  p re v e n ts  d is c r im in a t io n  b a s e d  o n  

o f f - d u ty  c o n d u c t , b u t  p re v e n ts  d is c r im in a t io n  b a se d  o n  p e rso n a l  c h a ra c te r is tic s  u n r e la t ­

e d  to  jo b  p e rfo rm a n c e . A l l  foe p e o p le  a re  c le a r ly  p ro te c te d  u n d e r  th is  a p p ro a c h . S o  a r c  

s h o r t  p e o p le ,  t h e  p h y s i c a l ly  u n a t t r a c t i v e ,  a n d  o th e r s  w h o  a r e  o f t e n  d i s c r i m i n a t e d  

a g a in s t ,  b u t  w h o se  c o n d i t io n  is  n o t  se r io u s  e n o u g h  co b e  c la ss if ied  as a  " d is a b i l i ty " .

T h  second question u tbtp ssuicm you want tv taka on illegal off-duty behavior.

T h e  id ea l p o s i t io n  is  t h a t  t h e  e m p lo y e r 's  le g i t im a te  in te re s t  is  l im i te d  to  b e h a v io r  t h a t  

is  r e la te d  to  jo b  p e rfo rm a n c e , a n d  t h a t  e v en  i l le g a l  o f f -d u ty  b e h a v io r  t h a t  d o e s  n o t  a f re e t  

a  p e r s o n ’s  f i tn e ss  fo r  d u t y  s h o u ld  n o t  b e  g r o u n d s  fo r  d is c r im in a tio n .

T h is  p o r t i o n  is p ro b a b ly  p o l i t ic a l ly  u n te n a b le  a r  t h e  p r e s e n t  t im e ,  e s p e c ia l ly  w h e r e  

i l le g a l  d ru g s  w o  in v o lv e d . W e  m a y  h a v e  to  l im i t  o u r  b i lls  to  le g a l  o f f - d u ty  b e h a v io r ,  

e v e n  in  o a r  in i t i a l  p ro p o sa l.

A s su m in g  y o u  c h c o ;^  g e n e ra l  c o v e ra g e  o p t io n  3 o r  4  a b o v e , th e re  a re  a  s e n e *  o f  p r o ­

p o s e d  e x c e p tio n s  fro m  th e  b u s in e s s  c o m m u n i ty  to  co n sid e r. E ac h  o f  th e s e  p u r p o r t s  t o

L I B E R T I E S  U F> 1 3
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b e  a  s i tu a t io n  w h e re  a  c e r ta in  fo rm  o f  o f f -d u ty  b e h a v io r  is le g a l ,  b u t  th e  e m p lo y e r  b t3  a  

le g i t im a te  re a so n  fo r  p r o h ib i t in g  i t .  T h e s e  in c lu d e :

1 .  C o n f l i c t  o f  I n t e r e s t :  T h is  is s t r a ig h tfo rw a rd , a n d  w e  h a v e  in c lu d e d  i t  in  th e  m o d e l .

2 .  A n t i - n e p o t i s m  P o l i c i e s :  H a v in g  re la tiv e s  w o r k in g  to g e th e r  c a n  c re a te  c o n f lic t .  M a n y  c o m p a n ie s ,
h o w e v e r , h a v e  fo u n d  w ay s  to  m a n a g e  th is  w i t h o u t  d i s c r im in a t in g  a g a in s t  re la tiv e s  o f  

e m p lo y e e s . T h is  is  a  ju d g m e n t  c a ll , O u r  m o d e l  d o e s  n o t  in c lu d e  th is  e x c e p tio n .

3 .  C o n d u c t  I n c o m p a t i b l e  w i t h  O r g a n i z a t i o n a l  G o a l s :  T h e  A m e r ic a n  L u n g  A s so c ia t io n  b e lie v es  i t

s h o u ld  h a v e  t h e  r i g h c  t o  r e fu s e  co  h i r e  s m o k e r s .  T h e  m o d e l  in c o r p o r a te s  la n g u a g e  

w h ic h  w o u ld  a llo w  th is  p ra c t ic e . I t  c a n  b e  a r g u e d  c h a t  t h is  e x c e p tio n  sh o u ld  b e  l im i te d  

to  h i g h  lev e l e m p lo y e e s .

4 .  S u r c h a r g e s :  E v e n  w h e n  th e y  s u p p o r t  le g is la tio n  b a n n in g  l if e s ty le  d is c r im in a t io n  in  h i r i n g ,  o rg a ­
n iz e d  b u s in e ss  w il l  lo b b y  v ig o ro u s ly  fo r  t h e  r i g h t  to  c h a rg e  ’'u n h e a l th y "  e m p lo y e e s  m o re  

fo r  c o m p a n y  h e a l th  In su ra n ce . (Sec in t r o d u c t io n ) .

T h e r e  is  n o  c o m p e l l in g  c iv i l  l ib e r t ie s  a r g u m e n t  a g a in s t  th i s  in  p r in c ip le .  Ic is  n o t ,  h o w ­

e v e r, a  p r a c t ic e  w e  w a n t  to  e n c o u ra g e , a n d  is  n o t  in c lu d e d  in  o u r  m o d e l .

T h e  b e s t  p o s i t io n  m a y  b e  to  re m a in  n e u t r a l  i n  p r in c ip le ,  b u t  in s is t  o n  tw o  c o n d it io n s  i f  

a  su rc h a rg e  a u th o r iz a t io n  is in c lu d e d  in  le g is la tio n ;

1 . A n y  d iffe re n c e  in  e m p lo y e e  c o n tr ib u t io n s  m u s t  b e  s u p p o r te d  b y  s o u n d  a c tu a r ia l  d a ta  

o n  e m p lo y e r  co sts .

2 .  N o  su rc h a rg e  m a y  h a v e  a  d is p a ra te  im p a c t  o n  a  g r o u p  w h ic h  is  p r o te c te d  f ro m  jo b  

d i s c r im in a t io n  u n d e r  fe d e ra l o r  s t a te  law .

LEG ISLATIVE B R IEF IN G  S E R IE S
PAGE
TEN N U M BE R  9



0  3  1 0 : 0 5  A M  *  A K  C I V I L .  L I B E R T I E S  LT F I B

LO BBYIN G  STRATEGIES
T h e  p o l i t i c a l  la n d s c a p e  is  m u c h  i if f e re n i  fo r  l ife s ty le  d i s c r im in a t io n  le g is la t io n  th a n  fo r  o t h e r  w o r k ­

p la c e  r i g h t s  b i l ls .

W e  d o  n o t  h a v e  s t r o n g  o p p o s i t io n  fro m  o rg a n iz e d  b u s in e s s .  T h e  U«S. C h a m b e r  o f  C o m m e r c e  h a s  

t a k e n  th e  p o s i t io n  t h a t  ic  is  w ro n g  fo r  a n  e m p lo y e r  to  re fu se  co h i r e  (o r  f ire )  so m e o n e  b e c a u se  o f  o ff-  

d u t y  c o n d u c t  u n r e la te d  t o  jo b  p e rfo rm a n c e . A t  lease  o n e  s ta te  c h a m b e r  (N e w  Je rse y )  h a s  a c tu a l ly  s u p ­

p o r t e d  l ife s ty le  d is c r im in a t io n  le g is la tio n .

I n  ra o sc  sca re s , d is a g re e m e n ts  o v e r  s ta tu to r y  d r a f t in g  (e sp ec ia lly  d a m a g e s )  a n d  a  g e n e r a l  r e lu c ta n c e  to  

s u p p o rc  le g i s la t io n  t h a t  r e s t r ic ts  b u s in e ss  le d  th e  c h a m b e r  t o  r e m a in  n e u tr a l  o r  o ffe r  lu k e w a r m  o p p o s i ­

t io n .  S e ld o m , h o w e v e r , h a v e  w e  e n c o u n te re d  th e  s t r i d e n t  o p p o s i t io n  th a t  h a s  f r u s t r a te d  o u r  e f fo r ts  o n  

o th e r  is su e s .

T h e  re a l o p p o s i t io n  co m es f ro m  a n ti - s m o k in g  g ro u p s .  T h is  in c lu d e s  b o th  n a t io n a l  g r o u p s  l ik e  th e  

A m e r ic a n  L u n g  A s so c ia t io n  a n d  lo ca l v o lu n ta ry  o rg a n iz a t io n s .  A l th o u g h  th e y  a re  lo a th  to  a d m i t  I t ,  
th e s e  p e o p le  a r e  p r o h ib i t io n is t s .  T h e y  b e lie v e  t h a t  s m o k in g  is  so  h a r m f u l  t h a t  i t  s h o u ld  n o t  b e  n  m a t ­

t e r  o f  p e r s o n a l  c h o ic e  b u t  s h o u ld  b e  sc a m p e d  o u t  b y  a n y  a v a ila b le  m e a n s .  T h e y  a re  n o t  v e ry  a r t i c u l a te  

o r  c a n d id ,  b u t  th e y  h a v e  a  g r e a t  a s se t in  p u b l ic  a n t ip a th y  to w a rd  s m o k in g ,  a n d  th e y  k n o w  h o w  co p l a y  

to  i t .

C r i t i c a l  to  t h i s  is su e , a s  u s u a l ,  is o rg a n iz e d  lab o r. T h e  A P L -C IO  a n d  t h e  C o m m u n ic a t io n s  W o r k e r s  o f  

A m e r ic a  (C W A ) h a v e  g e n e ra l ly  s u p p o r te d  l ife s ty le  le g is la t io n .  W e  h a v e  a lso  h a d  s u p p o r t  f r o m  p o l ic e  

a n d  f i r e f ig h te r s  u n io n s  ( th o s e  m o s t  l ik e ly  to  b e  v ic t im s ) .  A n o th e r  l ik e ly  a l ly  is  th e  C a rp e n te r*  a n d  

J o in e r s  u n io n .  T h e i r  P re s id e n t ,  S ig u rd  L u ca ssea , h a s  b e e n  la b o r 's  s p o k e s m a n  a g a in s t  o u t r i g h t  b a a ?  o n  

w o rk p la c e  s m o k in g .

T h i s  is a  r e la t iv e ly  n e w  is su e ,  h o w ev er, e n d  c u e  a r n n o c  a s su m e  c h a t  a l l  la b o r  le a d e rs  a r e  f a m i l ia r  w i th  

i t  o r  w i l l  a u to m a t ic a l ly  m a k e  i t  a  p r io r ity . A s  w i th  a n y  e m e r g in g  is su e , s u p p o r t  fo r  l i f e s ty le  d i s c r im i ­

n a t i o n  law s  m u s t  b e  d e v e lo p e d .

O t h e r  p ro g re s s iv e  g r o u p s ,  in c lu d in g  re lig io u s  o rg a n iz a t io n s ,  s h o u ld  s u p p o r t  th is  le g is la t io n ,  b u c  h a v e  

g e n e r a l ly  n o t  y e t  b e e n  a sk e d .
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PRESENTING THE ISSUE
I t  is  a lw ay s  e ru c  t h a t  th e  -way a n  i s iu c  i t  f r a m e d  in f lu e n c e s , a n d  o f te n  d e te r m in e s ,  th e  re sp o n se , T h a t  

i s  e s p e c ia l ly  t r u e  h e re . O p p o n e n ts  w il l  c la im  t h a t  th e  is su e  is  sm o k in g , e v en  i f  th e  b i l l  c o v e rs  a l l  le g a l 

o f f - d u ty  b e h av io r. T h e  p u b l ic 's  te n d e n c y  t o  th in k  I n  th e  c o n c re te  r a th e r  th a n  th e  a b s t r a c t ,  th e  fx e t 

t h a t  s m o k o s  o re  a m o n g  che  m o s t  c o m m o n  v ic t im s ,  a n d  th e  fa c t  t h a t  to b a c c o  c o m p a n ie s  s u p p o r t  t h e  

le g is la t io n , a l l  w o r k  in  o u r  o p p o n e n ts ' fevor. I f  th e y  su cceed  in  c a s t in g  th e  is su e  th is  w ay , w c  w i l l  

s u re ly  lose .
T h e  re a l  is su e  h e re  is  p r iv a c y - th e  r i g h t  o f  a l l  a d u l t s  to  l iv e  a s  th e y  c h o o se  i n  t h e i r  o w n  h o m e s . T h e  

p u b l ic  s t r o n g ly  s u p p o r ts  th i s  v a lu e . T h e y  a rc  n o t  in c l in e d  to  v ie w  th e  is s u e  th is  w ay, a n d  y o u  w i l l  

h a v e  to  r e p e a t  o u r  p o s i t io n  a d  n a u s e a m . B u t  e x p e rie n c e  h a s  s h o w n  th a t  w i t h  e n o u g h  r e p e t i t io n ,  che 

p u b l i c  w i l l  u n d e rs ta n d  th e  re a l  issu e . O n c e  th is  h a p p e n s ,  w e  w i l l  b e  su c c ess fu l.

, Uo’s and Dom’s
Later law- not CM! RJgbtr
S o m e  sta te*  hav e  a t t e m p te d  to  c re a te  l ife s ty le  le g is la tio n  b y  a m e n d in g  th e i r  s t a te  c iv i l  r i g h ts  a c t .  T h is  

le n d s  c re d e n c e  to  th e  c h a rg e  t h a t  w e  a re  t r y io g  to  c u m  sm o k in g  (o r  d r in k in g )  in to  a  c iv i l  r i g h t .  I t  a lso  

o ffe n d s  s o m e  p e o p le  in  t h e  c iv i l  r i g h t s  c o m m u n ity .

I t  i s  v a s t ly  b e t t e r  t o  p la c e  th is  p ro te c t io n  i n  th e  s t a te  la b o r  law . I t  i s  a lso  m o r e  c o r re c t;  t h e  law 's  p u r*  

p o s e  is t o  m o d ify  t h e  le g a l  r e la r io m h ip  o f  e m p lo y e rs  a n d  em p lo y e es .

H e a l t h  E c o n o m i c s
T h e r e  is  i n  fa c t a  g r e a t  d e a l  o f  u n c e r ta in ty  o v e r  th e  h e a lth  ca re  c o s t  im p l ic a t io n  o f  v a r io u s  life s ty le  

c h o ic e s , E v e n  w h e re  a  g iv e n  b e h a v io r  c le a r ly  cau ses a  m e a su ra b le  in c re a se  i n  h e a l th  c a re  c o s ts ,  ic  is n o t  

n e c e ssa r ily  t r u e  t h a t  th e se  c u u  w ii i  b e  n o ia  b y  e m p lo y e rs .

H e a l th  co re  e co n o m ics , h o w e v e r, i s  n o t  th e  issu e . T h e  is s u e  is  p riv acy . A n y  d is c u s s io n  o f  e c o n o m ic s  

p la y s  in to  th e  h a n d s  o f  th o s e  w h o  w o u ld  m is le a d  che p u b l ic  b y  m is - s ta t in g  t h e  issu e .

Spokeapeople
S in c e  th e  is su e  is n o t  s m o k in g , d r in k in g ,  o r  h a n g  g l id in g ,  b u t  p r iv a c y , t h e  sp o k e sp e o p le  f o r  t h e  is su e  
s h o u ld  b e  th o se  w h o  care  a b o u t  th is  p r in c ip le  r a th e r  t h a n  th e  sp e c ific  b e h av io r .

I
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SUPPO RTING  ORGANIZATIONS
H e r r  a r e  s o m e  o f  t h e  o rg a n iz a tio n *  w h ic h  s u p p o r t  l if e s ty le  d is c r im in a t io n  le g is la t io n .  T h e  a d d re s s e s  

a n d  p h o n e  n u m b e rs  l i s te d  a r e  fo r  n a t io n a l  o ffice s , b u t  y o u  c a n  u se  th e s e  c o n ta c t s  to  

r e a c h  th e  a p p ro p r ia te  s ta te  a n d  lo c a l  o ffices.

A F L -C IO

8 1 5  S ix te e n th  S tre e t,  N .W .

W a s h in g to n ,  D .C . 2 0 G 0 6  

( 2 0 2 )  6 3 7 * 3 0 0 0

C a m m u n ic a tio m . W o rk e rs  o f  A m e r ic a  
5 0 1  3 r d  S tre e t ,  N .W .

Washington, D.C.
( 2 0 2 )  4 3 4 - 1 3 0 0

F r a te rn a l  O r d e r  o f  P o lic e  

2 1 0 0  G a r d in e r  L an e  

L o u is v il le ,  K e n tu c k y  4 0 2 0 5  

( 5 0 2 ) 4 5 1 - 2 7 0 0

N a t io n a l  A sso c ia tio n  fo r  A d v a n c e m e n t  o f  F a t  A c c e p ta n c e  (N A A F A )

P .O . B o x  1 8 8 6 2 0  
S a c ra m e n to ,  C a lifo rn ia  9 5 8 1 8

(9 1 6 )  4 4 3 - 0 3 0 3

P h i l i p  M o rr is  U .S .A .
1 2 0  P a r k  A v e n u e  

N e w  Y o rk , N .Y . 1 0 0 1 7  

(2 1 2 )  8 8 0 - 4 1 3 1

S m o k e rs ' R ig h ts  A ll ia n c e  

2 0  H a s t M a in  S tre e t  

S u i te  7 1 0

M e sa , A r iz o n a  8 5 2 0 1  

( 6 0 2 )  4 6 1 - 8 8 8 2

U n i t e d  B ro th e rh o o d  o f  C a rp e n te r s  a n d  J o in e r s  o f  A m e ric a  

1 0 1  C o n s t i tu t io n  A v en u e , N W  

W a s h in g to n ,  D C  2 0 0 0 1  

(2 0 2 )  5 4 6 - 6 2 0 6
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J a n u a r y  15, 1992

D e a r  Editor:

A t t a c h e d  ar e a news r e l e a s e  a n d  report: on a s p e c i a l  s u r v e y  
c o m m i s s i o n e d  by T h e  N a t i o n a l  C o n s u m e r s  L e a g u e  on v i t a l  issues of 
w o r k p l a c e  p r i v a c y  in Alaska. T h e  s u r v e y  is b e i n g  r e l e a s e d  in A l a s k a  
b v  the O l d e r  P e r s o n s  A c t i o n  Grout).

T h e  vas 
e m o l o v e r s  and

m a j o r i t y  of 
o r o s o e c t i v e

t h o s e  p o l l e d  in A l a s k a  b e l i e v e  t h a t  
e m p l o y e r s  h a v e  no b u s i n e s s  a s k i n g

a p p l i c a n t s  and  e m p l o y e e s  a b o u t  r e l i g i o n , s m o k i n g  habits, lifestyle, 
ou t s i d e  h o b b i e s  a n d  activiti es, a n d  o t h e r  personal, o f f - t h e - j o b  
factors w h i c h  h a v e  n o t h i n g  t o  do w i t h  t h e i r  a b i l i t y  to p e r f o r m  a 
job. T h e y  a l s o  b e l i e v e  an e m p l o y e r  h a s  no r i g h t  to f orce an 
e m p l o y e e  to c h a n g e  diet, step s m o k i n g ,  or q u i t  a s e c o n d  job. T h o s e  
p olled in A l a s k a  w e r e  also o p p o s e d  to c r e d i t  c h e c k s  on job 
a p p l i c a n t s  a n d  m o n i t o r i n g  of p e r s o n a l  t e l e p h o n e  calls.

In spite o f  t h e i r  o p p o s i t i o n  t o  s u c h  i n t r u s i o n s  on t h e i r’ 
pe r s o n a l  lives, m a n y  r e s p o n d e n t s  r e p o r t e d  t h a t  they or s o m e o n e  t h e y  
k n e w  h a d  had s u c h  a n  experi ence.

B e c a u s e  of -the i m p o r t a n c e  of t h i s  i s s u e  a n d  t h e  o v e r w h e l m i n g  
r e a c t i o n  of p e o p l e  in A l a s k a  t o  the q u e s t i o n s  we h a v e  put to them, 
we have t a k e n  t h e  u n u s u a l  s t e p  of e x p r e s s i n g  the s u r v e y  r e s u l t s  to 
vou.

S i n c e r e l y ,

G O L O D N E R
Pres ident

L F G : j b  
A t t a c h m e n t s
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FOR I M M E D IA T E  R E L E A S E  
J a n u a ry 16, 1992

C O N T A C T : L i n d a  G o l o d n e r  
202-639 -3140 
V e r a  G a z a w a y  
907-276-1059

W O R KPLACE  P R I V A C Y  S U R V E Y

A L A S K A  FE A T U R E D  I N  M A JO R  P U B L I C  O P IN IO N  PO L L  
ON WHAT THE  BO SS  N E E D S  TO KNOW A BO U T  EM PLO YEES

W A SH IN G T O N , D . C .  --------  P e o p l e  i n  A l a s k a  v a l u e  t h e i r  p r i v a c y ,  o n

t h e  j o b  a n d  o u t s i d e  t h e  w o r k p l a c e .  T h e  v a s t  m a j o r i t y  s a y s  t h a t  

t h e  b o s s  h a s  n o  b u s i n e s s  a s k i n g  q u e s t i o n s  a b o u t  t h e  p r i v a t e  

l i v e s ,  l i f e s t y l e s ,  a n d  o £ £ - w c r k  a c t i v i t i e s  o f  j o b  a p p l i c a n t s  

a n d  e m p l o y e e s .  A l t h o u g h  m o s t  A l a s k a n s  b e l i e v e  e m p l o y e r s  s h o u l d  

n o t  a s k  t h e s e  q u e s t i o n s ,  m any  o f  t h o s e  p o l l e d  r e p o r t e d  t h a t  a n  

e m p l o y e r  h a s  d o n e  s u c h  t h i n g s  e i t h e r  t o  t h e m  o r  t o  so m eo n e  

t h e y  k n o w .

A l a s k a  w a s  c r .e  o f  f o u r  s t a t e s  p a r t i c i p a t i n g  i n  t h e  s u r v e y  

r e l e a s e d  t o d a y  b y  t h e  N a t i o n a l  C o n s u m e r s  L e a g u e  a n d  t h e  O l d e r  

P e r s o n s  A c t i o n  G r o u p  i n  A n c h o r a g e .

T h e  o t h e r  s t a t e s  w e r e  A r i z o n a ,  U t a h ,  a n d  W a s h i n g t o n .

A c c o r d i n g  t o  t h e  P e n n  a n d  S c h o e n  A s s o c i a t e s  p e l l  f o r  t h e  

N a t i o n a l  C o n s u m e r s  L e a g u e ,  A m e r i c a n s  c l e a r l y  b e l i e v e :

o E m p l o y e r s  h a v e  no  r i g h t  t o  a s k  i n t r u s i v e  q u e s t i o n s  d u r i n g  

j o b  i n t e r v i e w s .

o I t  i s  i n a p p r o p r i a t e  f o r  e m p l o y e r s  t o  h i r e  a n d  f i r e  an  

e m p l o y e e  f o r  p e r s o n a l  m a t t e r s  u n r e l a t e d  t o  t h e  j o b .  

o  E m p l o y e r s  h a v e  no  r i g h t  t o  t r y  t o  c h a n c e  p e r s o n a l  h a b i t s  

a n d  l i f e s t y l e s  o f  e m p l o y e e s .

L i n d a  F .  G o l o d r . e r ,  e x e c u t i v e  d i r e c t o r  c f  t h e  N a t i o n a l  

C o n s u m e r s  L e a g u e ,  s a i d :  “ T h i s  p o l l  c o n f i r m s  w h a t  we h a v e  f o u n d  i n  

m any  o t h e r  s t a t e s  -  t h a t  A m e r i c a n s  b e l i e v e  t h e y  h a v e  a r i g h t  t o  

p r i v a c y  o n  t h e  j o b  a n d  o f f  t h e  j o b .  I t  a l s o  s h o w s  t h a t  a 

s i g n i f i c a n t  n u m b e r  o f  e m p l o y e r s  a r e  n o t  r e s p e c t i n g  t h o s e  r i g h t s . "

OSlcoro: 2ob«rr Nathan, Honor*/-, C h *m * n  • L,t.-.«r ?-ti« rion . H o n o r jr , ? t .u o ,s ! ■ *JC< 3lv:m. •
1 * 7 : c |  . 3tT“. i f ;imz '• !■? .J .* « ' j r . -  ~ - * •  • •  • ;  v f  •  ? i •'» n t k



I n  r e l e a s i n g  t h e  r e p o r t ,  V e r a  G a z a w a y ,  e x e c u t i v e  d i r e c t o r  o f  

t h e  o l d e r  P e r s o n s  A c t i o n  G r o u p ,  s a i d :  " T h e  p o l l  a l s o  r e v e a l s  t h e  

v a s t  m a j o r i t y  o f  w o r k e r s  i n  A l a s k a  a r e  a d a m a n t l y  o p p o s e d  t o  

a t t e m p t s  b y  e m p l o y e r s  t o  f o r c e  u p o n  t h e m  a  c o m p a n y - b l e s s e d  

l i f e s t y l e .  T h o s e  65  a n d  o v e r  w ho  w e r e  p o l l e d  a r e  i n  a g r e e m e n t  w i t h  

t h e  r e s t  o f  t h e  s t a t e ' s  p o p u l a t i o n .  A s  f a r  a s  t h e y  a r e  c o n c e r n e d ,  

i t ' s  n o n e  o f  t h e  b o s s ' s  b u s i n e s s  w ho  e m p l o y e e s  d a t e ,  how  m u ch  t h e y  

e a t ,  w h e t h e r  t h e y  s m o k e ,  t a k e  p a r t  i n  a  p o l i t i c a l  d e m o n s t r a t i o n ,  

h o l d  a s e c o n d  j o b ,  d r i v e  a  m o t o r c y c l e ,  o r  h a v e  p e n d i n g  w o r k e r s '  

c o m p e n s a t i o n  c l a i m s .

" A s  f a r  a s  A l a s k a  s e n i o r  c i t i z e n s  a n d  t h e  g e n e r a l  p u b l i c  a r e  

c o n c e r n e d ,  t h e  a b i l i t y  t o  p e r f o r m  t h e  j o b  s h o u l d  b e  t h e  s o l e  

c r i t e r i o n  f o r  w i n n i n g  a n d  h o l d i n g  a  j o b , "  s h e  s a i d .

I  . NO S I G H T  TO A S K

O v e r w h e l m i n g l y ,  t h o s e  i n t e r v i e w e d  i n  A l a s k a  s a i d  a  p r o s p e c t i v e

e m p l o y e r  h a s  n o  r i g h t  t o  a s k  t h e  f o l l o w i n g  q u e s t i o n s :

o  33  p e r c e n t ,  a b o u t  a n  a p p l i c a n t ' s  r e l i g i o n ?

c  37 p e r c e n t ,  w h e t h e r  a p p l i c a n t  l i v e d  w i t h  m em be r  o f  o p p o s i t e  
s e x ;

o  C4 p e r c e n t ,  i f  a p p l i c a n t  h a d  e l d e r l y  p a r e n t s ;

o 32 p e r c e n t ,  w h e t h e r  a p p l i c a n t  p l a n n e d  t o  h a v e  c h i l d r e n ;

o 77  p e r c e n t ,  i f  a p p l i c a n t  s m o k e d  a f t e r  w o r k  h o u r s ;

o 59 p e r c e n t ,  a b o u t  h o b b i e s  a n d  o u t s i d e  a c t i v i t i e s ?  a n d

o  53  p e r c e n t ,  a b o u t  a p p l i c a n t ' s  m a r i t a l  s t a t u s .

I T .  NO J U S T I F I C A T I O N  "O R  H I R I N G  OR F I R I N G

T h o s e  s u r v e y e d  i n  A l a s k a  w e r e  p r e s e n t e d  w i t h  n i n e  e x a m p l e s  o f

a c t i v i t i e s  t h a t  e m p l o y e e s  m ay  p u r s u e  o n  t h e i r  own t im e  a w a y  f r o m

w o r k ,  t h e i r  p h y s i c a l  c o n d i t i o n ,  a n d  c o n t r o v e r s i a l  o p i n i o n s  t h e y  m ay

h o l d .  R e s p o n d e n t s  w e r e  a s k e d  i f  t h e y  t h o u g h t  i t  w a s  a p p r o p r i a t e  f o r

t h e  e m p l o y e r  t o  b a s e  a d e c i s i o n  t o  h i r e  o r  f i r e  o n  t h e s e  c r i t e r i a :

o 93  p e r c e n t  s a i d  i t  w a s  i n a p p r o p r i a t e  f o r  a n  e m p l o y e r  
t o  b a s e  h i r i n g  o r  f i r i n g  o n  w h e t h e r  a n  i n d i v i d u a l  
d a t e d  a p e r s o n  o f  a d i f f e r e n t  r a c e .

o  98  p e r c e n t  s a i d  w h e t h e r  a n  i n d i v i d u a l  d r i v e s  a 
m o t o r c y c l e  s h o u l d  n o t  b e  a  c r i t e r i o n .

o  91 p e r c e n t  s a i d  p a r t i c i p a t i n g  i n  p o l i t i c a l  d e m o n s t r a t i o n s  
s h o u l d  n o t  b e  a b a s  * f o r  h i r i n g  o r  f i r i n g .
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o  91 p e r c e n t  s a i d  i t  w a s  i n a p p r o p r i a t e  f o r  e m p l o y e r s  t o
c o n s i d e r  w h e t h e r  a n  e m p l o y e e  p a r t i c i p a t e s  i n  g a m b l i n g  a t  a 
r a c e t r a c k .

o  74 p e r c e n t  s a i d  h o l d i n g  a n  u n u s u a l  s e c o n d  j o b  s h o u l d  n o t  b e  
a c o n s i d e r a t i o n  f o r  e m p l o y e r s .

o  84 p e r c e n t  s a i d  b e i n g  o v e r w e i g h t  s h o u l d  n o t  b e  a 
c o n s i d e r a t i o n  i n  h i r i n g  o r  f i r i n g  a n  i n d i v i d u a l .

o  95 p e r c e n t  s a i d  i t  w a s  i n a p p r o p r i a t e  t o  b a s e  h i r i n g  o r  
f i r i n g  o n  a n  i n d i v i d u a l ' s  s u p p o r t  f o r  a b o r t i o n .

o  97  p e r c e n t  s a i d  i t  w a s  i n a p p r o p r i a t e  t o  b a s e  h i r i n g  o r  
f i r i n g  o n  a n  i n d i v i d u a l ' s  o p p o s i t i o n  t o  a b o r t i o n .

o  94 p e r c e n t  s a i d  i t  w a s  i n a p p r o p r i a t e  t o  b a s e  h i r i n g  o r  
f i r i n g  o n  w h e t h e r  a n  i n d i v i d u a l  s m o k e d  a f t e r  w o r k  h o u r s .

I I I .  NO R IG H T  TO  FO R C E  A CHANGE TN L I F E S T Y L E

T h e  v a s t  m a j o r i t y  o f  A m e r i c a n s  b e l i e v e  t h a t  e m p l o y e r s  h a v e  n o  

r i g h t  t o  f o r c e  e m p l o y e e s  t o  c h a n g e  t h e i r  l i f e s t y l e s .

H e r e ' s  t h e  l e v e l  a t  w h i c h  s u r v e y  r e s p o n d e n t s  i n  A l a s k a  

o p p o s e d  e m p l o y e r  r i g h t s  i n  t h e  f o l l o w i n g  c a t e g o r i e s :

o  77 p e r c e n t  o p p o s e d  e m p l o y e r s  m o n i t o r i n g  p e r s o n a l  t e l e p h o n e  
c o n v e r s a t i o n s .

c  86 p e r c e n t  o p p o s e d  a  p r o h i b i t i o n  o f  e m p l o y e e s  d a t i n g  r i v a l  
f i r m  e m p l o y e e s .

o  81  p e r c e n t  o p p o s e d  a n  e m p l o y e r ' s  r e f u s a l  t o  h i r e  a n  
o v e r w e i g h t  p e r s o n .

o  78 p e r c e n t  o p p o s e d  a n  e m p l o y e r ' s  r e f u s a l  t o  h i r e  a s m o k e r .

o  52 p e r c e n t  o p p o s e d  a n  e m p l o y e r ' s  r e q u i r e m e n t  t h a t  a n  
e m p l o y e e  o r  j o b  a p p l i c a n t  c h a n g e  h i s  o r  h e r  d i e t .

o  85  p e r c e n t  o p p o s e d  r e q u i r i n g  a n  e m p l o y e e  t o  q u i t  s m o k i n g .

o  63 p e r c e n t  o p p o s e d  a n  e m p l o y e r  r e q u i r i n g  a n  e m p l o y e e  t o  q u i t  
a  s e c o n d  j o b .

o  67  p e r c e n t  o p p o s e d  e m p l o y e r s  p e r f o r m i n g  a  c r e d i t  c h e c k  o n  a 
p r o s p e c t i v e  e m p l o y e e .

T V . PERSO N AL H yP F R IF M C F .

T h e  p o l l  a l s o  a s k e d  A l a s k a n s  i f  t h e y  o r  a n y o n e  t h e y  k n e w  h a d  

e v e r  b e e n  a s k e d  a n y  o f  t h e  t y p e s  o f  q u e s t i o n s  t h e y  o b j e c t e d  t o  f r o m  

e m p l o y e r s .  S i x t y  p e r c e n t  s a i d  t h e y  h a d  b e e n  a s k e d  a b o u t  t h e i r  

m a r i t a l  s t a t u s ;

o  45  p e r c e n t ,  a b o u t  o u t s i d e  h o b b i e s  a n d  a c t i v i t i e s ;  

o  21 p e r c e n t ,  a b o u t  t h e i r  r e l i g i o n ;

o  15 p e r c e n t  a b o u t  w h e t h e r  o r  n o t  t h e y  p l a n n e d  t o  h a v e  
c h i l d r e n ;



o * 1 5  p e r c e n t ,  a b o u t  w h e t h e r  o r  n o t  t h e y  s m o k e d  a w a y  f r o m  t h e  
w o r k p l a c e ;

o  7 p e r c e n t ,  w h e t h e r  t h e y  h a d  e l d e r l y  p a r e n t s ;  a n d

o 6 p e r c e n t ,  w h e t h e r  t h e y  l i v e d  w i t h  a  n o n - f a m i l y  m em be r  o f  
t h e  o p p o s i t e  s e x .

S e v e n t e e n  p e r c e n t  r e p o r t e d  p e r s o n a l  e x p e r i e n c e  w i t h  m o n i t o r e d

p e r s o n a l  t e l e p h o n e  c o n v e r s a t i o n s ;

o  17  p e r c e n t ,  c r e d i t  c h e c k s  o n  p r o s p e c t i v e  e m p l o y e e s ;

- o  15  p e r c e n t ,  r e q u i r e d  t o  q u i t  a  s e c o n d  j o b ;

o 13 p e r c e n t ,  r e f u s e d  t o  h i r e  a n  o v e r w e i g h t  p e r s o n ;

o  10  p e r c e n t ,  r e f u s e d  t o  h i r e  a s m o k e r ;

o  7 p e r c e n t ,  r e q u i r e d  an  e m p l o y e e  o r  a p p l i c a n t  t o  q u i t  
s m o k i n g ;

o 6 p e r c e n t ,  f o r b i d  a n  e m p l o y e e  o r  a p p l i c a n t  f r o m  d a t i n g  an  
e m p l o y e e  f r o m  a  r i v a l  f i r m ;  a n d

o  4 p e r c e n t ,  r e q u i r e d  an  e m p l o y e e  o r  a p p l i c a n t  t o  c h a n g e  
d i e t .

N i n e  p e r c e n t  o f  t h o s e  p o l l e d  i n d i c a t e d  t h e y  o r  s o m e o n e  t h e y

k n e w  h a d  b e e n  d e n i e d  a  j o b  o r  f i r e d  b e c a u s e  o f  a  w e i g h t  p r o b l e m ;

•- o  7 p e r c e n t  b e c a u s e  o f  a n  u n u s u a l  s e c o n d  j o b ;

-  o  7 p e r c e n t  b e c a u s e  o f  p a r t i c i p a t i o n  i n  a  p o l i t i c a l  
d e m o n s t r a t i o n ;

\  o  3 p e r c e n t  f o r  s m o k i n g  a w a y  f r o m  t h e  w o r k p l a c e ;

c  4 p e r c e n t  f o r  d a t i n g  a  p e r s o n  o f  a d i f f e r e n t  r a c e ;

•' o  2 p e r c e n t  f o r  d r i v i n g  a m o t o r c y c l e ;

o  2 p e r c e n t  f o r  g a m b l i n g  a t  a  r a c e t r a c k ;  a n d

o 1 p e r c e n t  f o r  s u p p o r t i n g  o r  o p p o s i n g  a b o r t i o n .

T h e  P e n n  a n d  S c h o e n  p o l l ,  c o n d u c t e d  i n  D e c e m b e r  1 9 9 1  o n  b e h a l f

o f  t h e  N a t i o n a l  C o n s u m e r s  L e a g u e ,  w a s  b a s e d  o n  a r a n d o m  s a m p l e  o f

60 9  r e s p o n d e n t s  i n  A l a s k a .  T h e  m a r g i n  o f  e r r o r  i n  t h e  s u r v e y  i s  + / ~

f o u r  p e r c e n t .

T h e  N a t i o n a l  C o n s u m e r s  L e a g u e ,  f o u n d e d  i n  1 8 9 9 ,  i s  a p r i v a t e ,  

n o n - p r o f i t  c o n s u m e r  a d v o c a c y  o r g a n i z a t i o n  c o n c e r n e d  w i t h  w o r k p l a c e  

a n d  m a r k e t p l a c e  i s s u e s .

4 o f  i
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Senate Labor and Commerce Committee 
February 2, 1993

First of all, I would like to thank Senator Kelly and the committee for 
hearing this legislation in such a timely manner.

SB69 is entitled "an Act prohibiting employers from discriminating against 
individuals who use legal products in a legal manner outside of work". A 
more accurate title would call it the workers’ right to privacy act.

The right to privacy goes to the very heart of the Constitution of the State of 
Alaska. SB69 would strengthen that Constitutional guarantee by prohibiting 
employers from refusing to hire, discharge or otherwise discriminate 
against an individual because that individual uses a lawful product in a lawful 
manner during non-working hours.

The results of a survey conducted in December of 1991 show Alaskans have 
a growing concei'n about employer intrusion into their private lives. 
Nationally, the New York Times has reported that 6,000 firms refuse to hire 
smokers and that in some instances individuals have been fired when 
random drug testing revealed they had used tobacco at home. Some 
corporations bar employees from using alcohol off the job.

91% of the people surveyed in Alaska said they thought it is inappropriate 
for employers to deny a job to someone or fire someone based on conduct 
away from the workplace. At the same time, nearly 20% of those surveyed 
in Alaska report that an employer has denied a job or fired either them or 
someone they know for non-job-related activities.

Quoting an editorial from the Anchorage Daily News "In the workplace, only 
one question should matter: How well do workers do their jobs? As long as 
what employees do on their own time doesn't affect their job performance, 
it’s none of their employers' business."

Hydcr • Ketc

MENPON
. . . . . . .  , Wrangell



Sponsor Statement - SB69
Senate Labor and Commerce Committee
February 2. 1993

SB69 does n ot impose restrictions on employers from discharging or 
penalizing an employee for failure to meet job performance standards. It 
does not limit an employers ability to pass on any differential premium rates 
based on an employees use of legal products and it does not apply to the 
employees of a religious corporation, educational institution, or society who 
perform work connected with su"h an entity's activities.

Mr. Chairman, I ask for the support of this committee for Senate Bill 69.

Thank you.
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Nose out
F o r ' b n c c , . x h e  t o b a c c o  l o b b y  i s  r i g h t ' . 1

. .’ A m e r i c a n  ' t o b a c c o  f i r m s  r o u t in e l y  b o m b a r d  ' t h e  _! 
p u b l i c  . ; w i t h  . t r a n s p a r e n t l y  b o g u s  o r . ,  s e l f - s e r v i n g  • 

r h e t o r ic . - .  ■-. -• ••••.* K
'• ' 'L i s t e n in g '  to  -the  i n d u s t r y  l i n e ,  y o u 'd  t h i n k  t h a t  

t h e r e ’ s ' s t i l l - s o m e  d o u b t . s m o k in g  c a u s e s  c a n c e r ,  t h a t  
t o b a c c o  f i r m s  a r e  d is in t e r e s t e d  g u a r d ia n s  o f  t h e  F i r s t .  
A m e n d m e n t  a n d  t h a t  s m o k e r s  h a v e  m a d e  r a t io n a l ;  
f u l l y  - in f o r m e d  d e c is io n s  to  t a k e  u p ' t h e i r  a d d ic t i v e  ■ 

a n d  l i f e - s h o r t e n in g  h a b i t .
• • B u t ' / t h e r e  is  o n e  in s t a n c e  w h e r e  t h e ’ to b a c c o .*  

in d u s t r y . 'h a s  a  l e g i t im a t e  p o in t .  T h e  m o v e  b y . s o m e  
f i r m s - t o  b a n  a l l  s m o k in g  b y  a l l  e m p lo y e e ’s —  n o t  j u s t  
a t  w o r k , - b u t  o f f  t h e  jo b ,  t o o  —  is  a n  i l l e g i t im a t e  . 
in t r u s io n  o n  w o r k e r s ’ ' p r i v a c y .  . . , <•**.

' S o m e ’ 6 ,000  f i r m s  r e fu s e  t o  h i r e  s m o k e r s ,  a c c o r d in g  ' 
.to  T h e  N e w  . Y o r k  T im e s .  A  c a s e  f r o m  I n d ia n a  .d r e w  
n a t io n a l  a t t e n t io n  e a r l i e r  , t h i s  y e a r  w h e n 'a 'w o m a n  
w a s  f i r e d  b e c a u s e  a r a n d o m  d r u g  t e s t  s h o w e d  s h e 'd  
b e e n  s m o k in g  c ig a r e t t e s  a t  h o m e . .

S m o k i n g - i s n ’ t . . th e  o n ly  u n h e a l t h y  h a b i t  t h a t ’g e ts :  
w o r k e r s  i n  t r o u b le - ,  w ith *  n o s y  e m p lo y e r s .  B e s t 'L o c k * ; .  
C o r p o r a t io n ' . o f  I n d ia n a p o l i s  b a r s  i t s  w o r k e r s  ' f r o m  * 
d r i n k in g  a lc o h o l  —  a n y ' t im e ,  a n y w h e r e .  T h e  c i t y  o f  . 
A t h e n s ,  C -a ., e v e n  w e n t  so  f a r  a s to  r e je c t  jo b  j 

a p p l i c a n t s  w i t h  h ig h  c h o le s t e r o l  le v e ls .  • .• • •
K o w  d o  e m p lo y e r s  r a t i o n a l i z e  t r y in g  to  r u n  t h e i r  

w o r k e r s ’ p r i v a t e  l i v e s ?  T h e  b e s t  a n s w e r  t h e y  c a n  g iv e  
is  t h a t  b a d  h a b i t s  l i k e  s m o k in g  o r  d r in k in g  c a n  d r i v e  
u p  t h e i r  h e a l t h  in s u r a n c e  b i l l s .

W h e n  t h a t ’ s th e  c a s e , f i r m s  h a v e  g o o d  r e a s o n  to  
c h a r g e  th o s e  w o r k e r s  h ig h e r  in s u r a n c e  p r e m iu m s .  B u t  
t h e y  d o n ' t  h a v e  a n y  g r o u n d s  to  t e l l  e m p lo y e e s  h o w  to  

l i v e  t h e i r  l i v e s  o u t s id e  o f  w o r k in g  h o u r s .
In  th e  w o r k p la c e ,  o n l y  o n e  q u e s t io n  s h o u ld  m a t t e r :  

H o w  w e l l  d o  w o r k e r s  d o  t h e i r  jo b s ?  A s  lo n g  a s  w h a t  
e m p lo y e e s  d o  o n  t h e i r  o w n  t im e  d o e s n ’ t a f f e c t  t h e i r  
j o b  p e r f o r m a n c e ,  i t ’ s n o n e  o :  t h e i r  e m p l o y e r s ’
3 u s; r. e z s. c D A I L Y  N l i W ' S  E D I T O R I A L
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THE NATIONAL BLACK CAUCUS 
OF STATE LEGISLATORS _______

S e iu io r R i | i i  P . G ro ff. C  
ArFiwmr

NBCSL GENERAL ASSEMBLY MEETING 
DECEMBER 6, 1991 
LAS VEGAS, NEVADA

RESOLUTION ON EMPLOYEE PRIVACY

WHEREAS: It has come to the attention of the National Black Caucus of Stati 
Legislators that individuals have been fired from their jobs or disadvantaged ir 
other empiovment and compensation decisions for smoking tobacco products in the 
privacy of their homes: and

WHEREAS: There is a growing trend in job classification notices published ir 
daily newspapers to stipulate "smokers need not apply" and "nonsmokers only” : 
and

WHEREAS: Twenty-one state legislatures have enacted legislation protecting 
employee privacy; and

WHEREAS: The National Black Caucus of State Legislators believes ir. 
individual privacy; and

WHEREAS: The National Black Caucus of State Legislators believes thar 
employment decisions should be based solely on an individual’s job skills, 
training and performance

THEREFORE BE IT PESOLVED: The National Black Caucus of State
Legislators supports legislation that would make it unlawful for employers tc 
refuse to hire or to discharge any individual, or otherwise disadvantage any 
individual, with respect to compensation, terms, conditions or privileges of 
employment because the individual is a smoker or non-smoker; and

The National Black Caucus of State Legislators supports legislation that would 
make it unlawful for an employer to require as a condition of employment that 
any employee or applicant for employment abstain from smoking or using tobacco 
products during nonworking hours, provided the individual complies with 
applicable laws or policies regulating smoking on the premises of the employer 
during working hours.



SMOKERS HAVE RIGHTS—JUST ASK THE TOBACCO COMPANIES

I !

ast spring, a Georgia Slate Sena­
tor introduced into committee a 
’’smokers'-rights" bill outlawing 

discrimination against people who 
- smoke off the job. In the ensuing 
week, the lieutenant governor's office 
got 3 flood of phone calls supporting 
the law. So many, in fact, that the 
phone system broke down.
A strong grass-roots response from 

the good folk of Georgia?
Yes, to some eicent But 
these complaining constitu­
ents got a little help from 
Philip Morris Cos. When 
Georgia residents called a 
toll-free hotline, they heard 
a recorded message lam­
basting the b'cutenant gov­
ernor— who was 3gainst the 
bill— for interfering with 
smokers’ rights. 
prairie fire? The recording 
then encouraged callers to 
“stay on the line— we can 
connect you to his office 
right now’, toll-free.'' Hence, 
the flood of alls. A Philip’
Morris spokesperson says:
“We want to make it easier 
for consumers to voice their concerns.”
The Georgia bfll was ultimately with­

drawn. But 20 other states have passed 
similar legislation. Antismolting and 
health groups warn, however, that 
these laws arc not some “prairie wild­
fire among state legislators," as Walk­
er P. Merryman, vice-president of the 
Tobacco Institute, describes them. 
Pother, they represent a campaign by 
the deep-pocketed tobacco companies

to counter the antismokicg movement 
Replies Tobacco Institute spokesman 
Thomas Lauria: “These bills are put 
through by the ACLU and the AFL-CIO. 
The tobacco companies simply help 
smokere’-righta groups that have al­
ready formed.”
Early this year, a bill that would pro­

hibit companies from refusing to hire 
smokers or firing people who smoke

PROHIBITS FMPIOYER DISGtlMiNATION FOR;
* OfF-fPI-lM yWtlHG H ANY LKJl W7-TKF-J0! ACTTrTTT **

eriwoa- /

was introduced in the state legislature 
of New Jersey. The tobacco industry 
hired lobbyists to get lawmakers to 
vote for the bill. Philip Morris 
also blanketed the state with support- 
the-bill letters. R. J. Reynolds Tobacco 
Co. joined in, using videotapes, sample 
petitions, and slide shows to help smok­
ers start activist groups. Ultimately, 
the measure passed the legislature, 
and the governor allowed it to become

law without his signature in July.
Tne tobacco companies also target 

big businesses opposed to smokers’- 
rights bills, last year, the New York 
State Legislature passed a broadly 
worded law that-would have prohibited 
companies from forbidding any legal 
activity off the job. F3M, Eastman Ko­
dak Co., and other businesses wrote 
strong letters against the bill, arguing 

that it would let employees 
ignore corporate conilict-of- 
interest policies. Governor 
Mario M. Cuomo Yetoe-d it.
Now, another version is 

about to be presented to 
Cuomo. This time, however, 
there is no outcry from IBM 
and Kodak. The reason; To­
bacco companies are big 
buyers of ib m  computers 
and materials for cigarette 
filters made by Kodak. 
Rather than risk their ac­
counts, the companies have 
withdrawn from the debate, 
say state government offi­
cials and sources close to 
the companies. Neither Ko­
dak nor IBM will comment 

on their change of heart, saying only 
they take no position on the buL 
Surveys show that employees are 

concerned about employers' legislating 
their lifestyles. Aware of this, says Jo­
seph Marx of the American Cancer So- 
cecy: “The tobacco companies are try­
ing to elevate smoking to a civil 
right”— and taking care of business at 
the same time.

By Walaria Konrcd in Atlanta
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■Ifell us wAaf fun thiak
D o e s  a  c o m p a n y  h a v e  t h e  r i g h t  t o  

c o n t r o l  y o u r  l i f e - s t y l e ?
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5 G . N N I E  C O O K  W a S  A  

hospital attendant in Rhouc In­

land uriih an excellent job rec- 

'rm HS?’ urJ. W h e n  she .r.L-d to get 3 job 
-t a hospital where she had previously 

worked, however,. she found the door 

V - closed Because C o o k  weighed 315 

V  pounds. her former employers ceiievcu tr./i! 

thiir worker's compensation ccsis mgr.: 
rue if they rehtred ner. "If you lose weight, 

you’i! be considered." she was toid. Acer 

.trying anc falling 10 drop below 300 

j;'pounds. Cook filed suit. r.ow pending .n 

' federal court. .....

C o o k ’S supporters see her is the targe: 0:'
:::>■■} k dangerous trend— the desire or companies 

to control employees’ behavior ooth on and • 

’ off the joo. LVO'jgr. hiring end employment 

•■‘.•practices. "This -is an example of Big 

•'•. Browser at work.” aiys Steven Brown, the 

executive director 0; the Rhode Island 

- ' American Civil Liberties Union (ACLUl.

which is handing Cook's suit. ’‘They are 

v:. essentially telling Bonnie Coo k  that they 

r.'  ear. control her life simply because twenty 
, : " o r  thirxy years from n o w  she might cast :he 
r i state 1 little money "
■~-r ■ With the sirr. of lowering skyrocketing

health costa or promoting 1 "healthier 

workpiece. ” a numoer of companies have 

" instituted policies to penalize cerjin work­

ers Turner Brcaccastinc System, for in­

stance. sirr.piv won't hire smokers. The 

Best Lock Cc.'porar.or. in Indianapolis pio- 

hisits employees from, drinking alcoholic 

beverages even dunng ihcu orf-hours. At 

L'-Haui Luemo.ucnai. Inc., workers w h o  

smoke or r e  tiKcervesga: or overweight 

.pay cba-tdll’J for arjitiui health insurance. 

Some companies, according ui the A C L U ,  

ever, bar emp.oveet from nigh-risk activi­

ties such as r.dine motorcycles.

Suuh policies are increasingly under 

challenge: Twenty states nave passed Laws 

.limiting the ngr.:s of corr.p:n:e> io impose 

:ife-s.*v requirements cn workers But

Fred H  . president or the Society of Pro­

fessional Benefit Administrators, maintains 

that companies’ policies arc instituted for 

legitimate reasons. " A n  employee bcnetit 

plan should be viewed as 3 contract between 
employer anc employee," he says. "If the 

employes: is paving her o w n  medical costs. 

±en she can behave any wuy she wants. If 

not. Ihcr. she is taking something of value, 

and should be expected to behave respon­

sibly and help m t m m i z e  costs.*' 

At U-Haul. corporate executives feared 

ihcv wouldn’t be able to provide health care 

for any employees unless tlx y took action 

to control health costs. The company’s de­

cision to make seleued employees pay w-as 

a logical extension of standard policy in 

homeowners or auto insurance, says Public 

Infornuuon Manager Melora Foley. "If 

you have a smoke detenor or fire extin- 

- guishcr. you get a rebate. In our company, 

if you don't smoke or you’re nor overweight 

or underweight, you don’t have to pay.''

Opponents of such policies feel they vet a 

dangerous precedent. "The premise of in­

surance is a pooled nsk. Once you start 

pulling out gtoups, it undermines the pur­

pose." tays Sally E. Smith, executive di­

rector. Nauonal Association 10 Advance Fat 
Acceptance. "If today it’s far people and 

smokers, w h o  will it be tomorrow?"

Adds John Rosenthal, an A C L U  spokes­

person: "Almost any personal choice can 

have health insurance implications. If em* 

ployers balance their books by invading cur 

lives, virtually every aspect of our personal 

lives will be subjected to their control."

Tell us what you mink.

r. 1. Do emptey-era have the r(gM to make 
•. lih-ttyte demands (such is forbidding 

smoking) when workirs ire an the job?
". CD Yes O  YoQ I don’i know•i*-;

2. Do employers havo the right to rnike 
Iffe-ityle dirrunds of workers during their 

of/'•hours?

Q  Yes Q  A o . J  I don't know

3. U you answered yes to number two, 

which demandi do you think jmploy-ors 

have trio right to make7

C j  Staying w ithin weight guidelines 
2  .Yo tmokine at any tune 

A c  drink ing  at any time
C D  A o  hazardous sports

4. Do employer* have the right in 
us# economic incentives to encourage

■’ heillhy practices, such as 

If charging overweight workers more for 
health Insurance?

Q  Yet Q  A ’o „J I don't know

5. Which of the following would you be 
willing to do In oracr to Keep your current 
job? (Chuck as many as you want,

even ri you’re not, say, a smoker.)
3] Quit smoking

Lose or guilt a.tight 
.le t ram from  d n n k tn j 
any alcohol 

3) W  purtti ip ii ir  os risky sports 
3] A  one o f the uooi (

$. If your compsry wanted you to 
m a k e  one of those changes and you 

weren't wilDng, w  net woufd you do?

Q  Quiz
Q  Ignore the ru ling and hope 

I  wouldn’t get cuugnr 
Q .  Lodge a Jurmcu protest 
3 }  / don't know

Please feci Jrct to continent on any 
oflhrsc ipset/ioiis in thu space provided. 
tfoAie yourself heard. To ensure (hot 
your ansuers reach u-i in tune, please 
nuul them uithin the net 1 (uo weeks to: 
"'Tall is  Ifkar y'nii Think," CUmaar. 
JSO Uuthsun /tvr., ,V<ui York .V) 
m n .  UR F.i V ITIC21J) iM0-6*:Z.
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I cent of the respon- 

dents to our N o v e m ­

ber survey thins that 

company should not be al- 

.wed '0 prohibit its employees 

a m  encaging in certain types 

behivtor. such as dunking.

.noking and playing risky 

•ons. during their off-houn. Almost half 

: the respondents said that they would riot 

range heir behavior to keep metr jcos. 

,ia 72 percent feel that emptoyen con't 

:ve the right to charge “ unhealthy" u-orie- 

.rs more tor health nsurance. For more
.juila 01 iii» tttrviy( roid on

B o  c o m p a n i e s  b a v e  

t h e  r i g h t  t o  d i c t a t e  

o f f - h o w r s  b e h a v i o r ?

93 percent say no • —

■>c:

1. D O  E M P L O Y E R S  H A V E  T H E  
RIGHT T O  M A K E  LIFE-STYLE 

D E M A N D S  (SU C H  A S  FORBIDDING 

SMOKING) W H E N  W O R K E R S  

A R E  O N  T H E  J O S ?  \l

; Z $  6 5 %  say yea
I'm a sales rep for a computer company, 

rnd part of what w e  sell is an image. It's 

m y  company's right to m a k e  sure f project 

•" hat image when I go out in the held.”

23 54 w y .«
■ 'Met allowing smoking in the office is 

:ne thing, but there should be designated 

treaa tor those of us w h o  still wisn to 

-.icrctse our right to free choice!"

2 %  M 7  they don't know

^ —

H A V E T H E  RIGHT T O  M A K E ?

5 0 %  say staying within
weight gi'Heifnes

T -e scrccjtleu wi.j, r.v weight and know [ 
h«v/- rrirni- *nr.r?v when I'm catine proocrly 

inti exercising regularly. A  healiiucr person 

maxes a Miter worker.”

34% u y  no drinking at any time 

“ '•Vhat peopic do during off-hours can ai- 
feet die quality of their work. M y  co-work­

er's onnking proolcm has an impact on 

everyone in the office."

16S say no jrwking ot a«y time 

"If you smoke, you’re going to get sick. 

'A'iih ouds like that, all employers should 

demana their employees quit.”

D li say no tm a rd c u i sports

#  4. D O  E M P L O Y E R S  H A V E  T H E  

RK5HT T O  U S E  E C O N O M I C  

INCENTIVES T O  E N C O U R A G E  

H E A L T H Y  PRACTICES, S U C H  A S  

C H A R G I N G  O V E R W E I G H T  

' W O RKERS M O R E  F O R  H E A L T H  

IKSURANCE7

*’! don’t need m y  company telling n 

wnaj's wrong with m y  personal haoits." 

"At m y  former company, the smoking ar 

weight policy applied to employees ar. 
spouses. W h o  are they co tell us wrut w 

can ana can't co in our o w n  heme?”  x ra
i«% My r<rfr** drlniW*
anytkobd

"1 don't drink because of company poi 

, ̂  cy. I haven't felt this good in yeani**^ 

1514 say qtstt wwldta _

“ I've been crying to stop smoking fc 

months. If m y  employer gave m e  an ulc 

maium. it would be just the thing I need.'

11S *ay not p»rtidp*tj In ritkjtftcct: 
"! don’t see w h y  people feel the need t. 

Bungee jump off bridges. EspedaUy if: 

means higher insurance rates....yj.- 

l O S i a y l o M o r t i i a W g t t  3..- 

“ If m y  company wanted m e  to maintain ; 

certain weight for bencr health. I'd do it. 

But if it was because of m y  looks, tha 

would be disreiminatioa, .  *•

2. D C  E M P L O Y E R S  H A V E  T H E  
RIGHT T O  M A K E  U F E - S T Y L E  

D E M A N D S  O f  W O R K E R S  DURING 

THEIR D F T - H 0 U R S 7

9 3 %  say no
'Unless m y  life-style negatively affects 
ny abdity to peri'orm on the job. it's none 

if m y  company's business what I do."

"I wonc to support m y  life.! don't live 

a support work."

4% Mjr ye*
’ \ company has the nght to demar.a legy 

m d  noncontrovenial bcnavior ncrr. us 

imployces."

JS u y  they don 't Know

7 2 %  say no
"I surfer from an inaenve thyroid ciand ana 

can t help that I’rn a f e w  pounds over­

weight. I watch m y  cholesterol ana fat in- 

;axt. ’̂ 'hy snoutd I have :o pay extra tor 

hedrn insurance?"

18% u y  yo*

“ I'd ratncr m v  employer ofl’er incentives 

:o encourage ncuithy practices than not 

rrr'erinsurance bcncrits at all."

1 0% u y  th*y doiit know

5. W H I C H  O F  T H E  F O L L O W I N G  

W O U L D  f O O  B E  WILLING 

TO D O  IN O R D E R  T O  KEEP 

fCHJR C U R R E N T  108?

1) j. IF Y O U  A N S W E R E D  YES TO 

’( U M B E R  T W O ,  W H I C H  D E M A N D S  

30 YT J t h i n k  E M P L O Y E R S

4 3 %  say norw of

&  0. IF Y O U R  C O M P A N Y  W A N T E D  

Y O U  TO M A K E  O N E  O F  T H O S E  

C H A N G E S  A N D  Y O U  W E 3 S N T  

WILLING, W H A T  W O U L D  YOU D O ?

5 5 %  u y  lodga a
formaJ protssrt

"It's a short hop from ‘D o n ’t smoke at 

home' to ’W h o  ire you sleeping with?’ 10 
'Don't have more than three kids.' ’*

16% »*7 tfsor* th* ruin* and 
hop* tfvty dool jrt c*uc*t 

I'd like to dunk thit I’d proresr. but I 

really fear losing m y  job."

1214 t*y qutt 

"• 'J quit and move to Europe where, as 

far is I know, they're not is snick on 

nmralning ana controlling."

1714 n r  ts * r doe *t taww

r.VcLn turn thi fnuft for thu month '< iur> 
1 r,-iTuw much do tou urxru to Lrusi,- 
• .1-  ITL l.-J •.TT'lt



SENATE BILL NO. 69

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

B Y  S E N A T O R S  T A Y L O R ,  Duncan

Introduced:

Referred:

1/27/93 
L&C, JUD

A BILL 

FOR AN ACT ENTITLED

1 "An Act prohibiting employers from discriminating against individuals who use

2 legal products in a legal manner outside of work."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 23.10 is amended by adding a new section to article 7 to read:

5 Sec. 23.10.445. NONDISCRIMINATION FOR LAWFUL USE OF

6 PRODUCTS, (a) An employer may not refuse to hire, discharge, or otherwise

7 discriminate against an individual with respect to compensation, privileges, terms, or

8 conditions of employment because the individual uses a lawful product in a lawful

9 manner during nonworking hours and for the individual’s personal consumption when

10 not wearing or carrying clothing or other items that identify the individual as an
I

11 employee o f the employer and when in places other than the premises or vehicles of

12 the employer.

13 (b) It is not a violation of this section for an employer to

14 (1) discharge an individual or otherwise disadvantage an individual with

COMMITTPF copy
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New Tex*. Underlined [DELETED TEXT BRACKETED]
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respect to compensation, terms, conditions, or privileges of employment if that decision 

is based on the individual’s failure to meet job performance standards} en.

(2) offer, impose, or have in effect a health, disability, or life insurance

policy that makes distinctions between employees for the type of coverage or the 

coverage based upon the employees' use of legal products; if differential premium 

rates apply,

(A) the differential premium rates charged employees must 

reflect a differential cost to the employer, and

(B) the employer shall provide employees with a written 

statement setting out the differential rates used by the insurance carriers.

(c) This section does not apply to a religious corporation, association, 

educational institution, or society with respect to the employment of individuals who 

perform work connected with the carrying on, by the religious entity, of its activities.

(d) In this section,

(1) "employee" means a person employed by an employer;

(2) "employer" means a person, including the state and political

subdivisions of the state, that employs 10 or more persons in the state.

-2-
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INDIVIDUAL PRIVACY 
AND EMPLOYMENT RIGHTS 

IN ALASKA

A  S u r v e y  b y  
P e n n  + S c h o e n  A s s o c i a t e s ,  In c .  

C o n d u c t e d  f o r  t h e  N a t i o n a l  C o n s u m e r s  L e a g u e  
J a n u a r y  2 ,  1 9 9 2
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INTRODUCTION

Interviews were held in December 1991 with 609 residents of 

Alaska for the Durposes of aetermininc citizens’ attitudes toward privacy, 

their knowledge of employment rights, and the extent to which employers 

have acted to lim it these rights. All respondents were 18 years of age or 

older. The survey was commissioned by the National Consumers League.
f

Interviewing was done by telephone from the central telephone 

facilities of Penn -f Schoen Associates at the headquarters in New York 

City. The margin of error for the entire sample is A/- 4.0% , but is higher 

for sub-groups.



EXECUTIVE SUMMARY

Despite the fact that the vast majority of respondents in Alaska 

believe that employers do not have the right to ask questions about, make 

job decisions based on, or take actions that infringe upon an individual's 1
right to privacy, up to two out of ten people — and in some cases more -- 

report that an employer has done such things to either them or someone I

they know. This finding supports the notion that /vhib most Alaskans 

believe in the right of privacy in employment, a significant number of 

employers are not fully respecting these rights.

Purpose and Format of Study

I

The purpose of the study is to determine the attitudes and 

knowledge of the general public concerning individual rights of privacy in 

employment and measure the extent to which these rights have been limited 

by employers. Specifically, this survey seeks to assess how the public feels

S u m m a r y  of K e y  Finding

II— I ------------ T --------—  .. ............ .
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about certain actions employers might take and questions employers might 

ask as determinan ts of prospective or continued employment.

The public was first asked a general question concerning 

individual privacy in employment. This was followed by three series of 

questions.

The first set (Section I) w ere questions prospective employers 

might ask a job applicant. The seconc set o*‘ questions (Section II) 

concerned things employees might do and asked whether or not it was 

appropriate to deny a job to or fire someone for dc.ng these things. The last 

set of questions (Section III) asked w hether or not employers have the right 

to take certain actions against employees. For eacn set of questions, 

people were first asked whether or net employers should have the right to 

ask these questions or behave in this manner, and secondly, if such a 

question has ever been asked or such an action has ever been taken against 

either the respondent personally or someone the respondent knows.

At the end of the questionnaire (Section IV), respondents were 

asked whether or not businesses in Alaska should be allowed to refuse to 

hire a person who has a worker compensation claim. In addition, they were 

asked whether or not they worked outside the home or if they smoked.

They were also asked their age, political party affiliation, income, race,



5

senatorial district, the job title of the head of the household, and whether or 

not they were registered to vote.

SUMMARY OF FINDINGS

Section I: Questions Posed to Job Applicants

Generally speaking, 69% of Alasakan residents say prospective 

employers should not be allowed to ask questions about the private lives of 

job applicants. At the same time, two out of three (67%) people report that 

either they or someone they know has been asked such questions by a 

potential employer.

As for specific questions, a majority believe employers should 

not have the right to ask prospective employees about their living 

arrangements, religion, outside activities, marital status, plans for children, 

age of parents, or smoking behavior.

Residents o f the Northwestern district, Hispanics, and women 

are all more likely to believe that employers should not have the right to ask 

these specific questions. On the other hand, people 65 and over,
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executives, high-level professionals, former smokers, and men are more 

likely to think employers should have this right.

Occasional smokers, people aged 25 to 34, those earning 

between $20,000 and $31,000, African-Americans, and Hispanics are more 

likely to report that either they or someone they know has been asked some 

of these specific questions.

These findings are reported in detail in Section I, beginning on

page nine.

Section II: Employee Behavior Outside of Work

The public was then asked whether or not they thought it is 

appropriate for employers to deny a jcb to or fire someone for specific 

activities. A t least 91 % say it is inappropriate for employers to deny a job 

to someone or fire an employee for dating a person o f a different race, 

driving a motorcycle, participating in political demonstrations, gambling at a 

racetrack, supporting or opposing abortion, or smoking away from the 

workplace. More than four out of five (84%) think it is not appropriate to 

deny a job to someone or fire an employee for being overweight, and 7 4% 
say it is inappropriate to deny a job or fire someone who holds an unusual 

second job.



At the same time, almost two out of ten people (19%) report 

that an employer has denied a job to or fired either them or someone they 

know for one of these reasons.

High-level professionals and semi/unskilled laborers are more 

likely to feel it is appropriate for employers to deny someone a job or fire 

them for some of these behaviors. Executives, high-level professionals, 

salespeople, former smokers, people aged 35 to 49, Republicans, Hispanics, 

and African-Americans are all more likely to report that either they or 

someone they know has been denied a job or fired for exhibiting one of 

these behaviors.

These findings are explained in detail in Section II, beginning on 

page seventeen.

Section III: Actions Taken by Employers

People also were asked whether they believe employers have 

the right to take certain actions concerning an individual’s privacy. At least 

three out of four (77%) say employers do not have the right to monitor 

personal telephone conversations, fc rbid an employee from dating someone 

from a rival firm, refuse to hire someone who is overweight or a smoker, or 

require an employee to quit smoking or change diets. More than two out of



a

three people (67%) say employers do not have the right to require an 

employee to quit a second job or to do a credit check on a prospective 

employee. People aged 50 to 64 are far more likely than any other sub­

group to say that employers do have the right to take such actions.

In spite of these opinions, more than one out of three 

respondents (37%) reports that an employer has taken at least one of these 

actions against either the respondent cr someone the respondent knows. 

Former smokers, Republicans, residents of the Central district, people aged 

50 to 64, high-level professionals, saiesceople, and Hispanics are all more 

likely to report these things occurring.

These findings are explored in detail in Section III, beginning on 

page twenty-two.

Section IV: Worker Compensation Claim

Nearly three out of four respondents (73%) oppose allowing 

businesses in Alaska to refuse to hire a person who has a worker 

compensation claim, while 17% favor allowing them to do so.

This finding is examined in Section IV, on page twenty-seven.


