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RESOLUTION IN SUPPORT OF
INHERENT RISKS OF SKIING LEGISLATION

WHEREAS, the sport of skiing is practiced by a large number of Alaskans and

attracts visitors to the state who provide significant contributions to the state
economy through the construction and operation of skiing facilities, and

WHEREAS, skiing is Acritical element of efforts tr Increase fall/winter/spring
visitation, and

WHEREAS, aiding is an exhilarating sport, the enjoyment of which includes
several components: exercise, enjoyment of the outdoors, physical and mental
challenges, and the excitement of talcing risk, and

WHEREAS, skiing is conducted in an environment thatincludes natural
variations of terrain, weather, and snow conditions and necessary num-made
amenities created and maintained by ski area operators, and

WHEREAS, the sport of siding is accompanied by inherent risks of accident and
injury, and

WHEREAS, the Alaska legislature in 1980 recognized these inherentrisks and
the individual skiers responsibility to assume them by enacting AS 09,65,135,
""Limitations on Claims Arising From Siding,” and

WHEREAS, the Alaska. Supreme Court, in Hiibschraan vs. City of Valdez ct aL
rendered an opinion that nnderfoine* the intent and effectiveness of the act, and

WHEREAS, the cost of insurance and defense from suits involving the inherent
risks of skiing are certain to rise dramatically as a result of the ruling, causing
increases in ticket prices and threatening the continued operation of some areas,

and

WHEREAS, legislation haa been introduced to clarify provisions of the act and
restore its effectiveness,

NOW THEREFORE BE IT RESOLVED, that the Alaska Visitors Aisociatir
Board of Directors, on behalf of the nremb”~np-and-teuricmjndustry partr
reserx\ s, endorses a optlon ofreyiaion.flEAS 09.65.135, 'limitations r
alms riSIH From O ing," and will join public and private organize
seddng passage of Senate Bill 403 and House Bill 491.

Adopted by E%]S éAr‘ da()l; ¥|esc|t8FsAssouation
February 31,1 95

Juneau Alaska
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Honorable Tim Kelly
1 apltol

Juneau AK B
Dear Senator Kelly:

The A h Devel AED
sput, G D TEFR 900 e ment Corp. (AEDC) support

As you know, the AEDC’s mission is to stimuJate economic
development. One industry we f?cus on because of |titremendous
otential is tourism. We have fully supported Seibu Alaska's Alyeska

esort expansion and support development of the Glacier/Winner
Creek are%s aS Weﬂ PP P

Alaska's skl resort success will depend on how effectively we
com%te with other evelopabeareas mte(northwestUnl fed States

anaga. Passm% SBA4 15 critical to Alaska's winter tourism Decause
sﬁqerll blt“ﬁ\llaska on equal footing with its competitors on the issue of

Because thls b|II will so greatly beneflt an mdustr}/ still in its
infancy in Alaska, and wHonIE harm a small sector of eeconomy
(trial Tawyers) in Alaska, the AEDC fully supports passing SB4

Sincerely,

Scott E. Hawkins
President

550 West 7th Avenue « Suite 1130 « Anchorage, AK 99501 « Telephone (907) 258-3700 * FAX (907) 258-6646
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January 18, 1993

Dear Alaska Legislatori

This is a statement of support for SB 44, as submitted

by Son. Kelly
a

If Alaska 1Is to grow and prosper in the eloan,
ecologically sound and renewable area of Tourism this
bill should be supported.

The bill would put Alaska on oven footing with the rost
of tho western United States. That, couplod with our

natural beauty and long winters, should give Alaska a

leg up for future economic davoloproont.

The only people that 1 can iraagino not supporting SB 44
would bo those people not willing to take
responsibility for their own actions or lawyers Ilooking
for a little action.

Sincorely,

f>h1l Hip A. Thingslad
Business Manager
Carpontorc Local 1281

PAT/we

01
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Alaska Hotel & Motel Association

PQ. 30X 104900 * ANCHORAGE, ALASKA SI510 « (307) 344718

January 18, 1993

Senator Tim Kelly
State Capitol

Room 101

Juneau, AK 99801-1182

Dear Senator Kelly:

As President of the Alaska Hotel Motel Association, | would like
to clarify our. position as being POSITIVE in regards to Senate Bill
#44 pertaining to civil liability for skiing accidents.

This bill will definitely increase economic development in tourism
in our State because it will put our skier liability laws on equal
footing with the laws 1in other Western ski areas in the United
States. We will then be able to compete with these States and
Canada. Even our own hotel, the Anchorage Hilton, of which 1 am
the General Manager, will benefit because guests will come to ski
Alyeska and possibly stay at our property, or ar.y one of the other
properties in the downtown area, on their way to or from Alyeska.

On behalf of all our membership, we firmly believe this bill should
definitely be passed as quickly as possible to assist Alyeska.

Thank you for your assistance.

Sincerelv.

Ralp# C. Noga

RCN/eh
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Alaska Hotel & Motel Association

po nox kmhuu * anchorage, alaska 9910 « (a07) VA-\m

January 19, 1993
Subject: SB-44, Civil Liability for Skiing Accidents

The Alaska Hotel and Motel dissociation supports SB-44 as written. The
Alaska Hotel anti Motel .Association believes that many individual sports,
including skiing, have_ inherent dangers which vary dépending upon the
individual participants judgement and skills. 1t would be impassible for a ski
area operator to fully guarantee the total safety of every individual skier in
ever%/ circumstance beCause of the natural varying inhérent dangers of the
sport.

The Alaska Hotil and Motel Association believes that ski area ogerators n
the State of ,Alaska should be permitted to compete fairly with other ski areas
throughout the USA and the world. To handicap Alaskan ski area operators
through unfair or unnecessary legislation, will only serve to reduce the number
of skiers who choose to ski in Alaska. This would certainly have a ne%atlve
effect on the many supporting businesses of the ski industry, such as hotels

and lodges, restaurants, transportation €fc...

Max J. Lowe, CHA
Past Chairman o
Alaska Hotel and Motel Association
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Plaza Inn Hotels, Inc. d/b/a Days Inn ¢« Anchorage
321 East Fifth Avenue

Anchorage, Alaska 99501-265*1

(907) 276-7226

Fax (907) 278-6041

January 18, 1992

Senator Tim Kelly
Capitol Building
Juneau, AK 99801 |

Bear Senator Kelly:
RE: S344

Unfortunately due to prior comiiiments 1 will'be unable to attend the
hearing on the Skier liability law. In lieu of 2101 attending | would
like to advise you of my concerns on this law!

As an avid skier and frequent user of the ski |[trails not 0221y at
Alyeska, but Alpenglow and Hilltop, | recommend that Alaska's skier
liability law be brought into conformance with laws 122 other western
states. Alaska can not afford to have laws more zestrictive than it's
competition. The pcte.ncial for a world class Resort, aad the further
development chat it could bring, must be addressed at all levels. This
development could be the start of whiter tourism to rival other western
states and Canada. Please Let's do what we ca2l to remove any barricades

to future development.

Thank You.

Dennis J. Lavey
Managing Partner



,JSRN'I9 "93 10:06 ANCHORAGE ALASKA

[N

AW estm ark
ft OT EL

ALASKA/YUKON

;. January is, 1993

iSenator Tim Kelly
Alaska State Legislature
4{hreau, AK 99801

wear Senator Kelly:

Please accept this letter as Westmark Hotels support of Bill
SB 44 pertaining to civil liability for skiing accidents.

iThis bill will

increase the economic development of tourism
Jin

our state during the Winter months and bring our state

Iskiers liability laws on equal footing with those laws 1iIn
iother Western Stages.

Sincerely,
Jiwi 11 iam J . Dugdale

mGeneral Manager
WESTMARK ANCHORAGE HOTEL

Wesm urk Anchorage 720 W. Fifth Avenue, Anchorage. Alaska 99501
(907) 276-7676. Facsimile: (907J 258-»WB
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House Bill 491 and Senate Bill 403
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1 The most certain prediction is that the lawyers on each side will more than likely reap
greater benefits from the litigation than the clients.
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spots and other manner of skier created hazards.

In this skiing case, there is no evidence of any dangers existing which
reasonable prudence on the pans of the defendants would have foreseen and
corrected. It isn’t as though a tractor was parked on a ski trail around a comer
or bend without warning to skiers coming down. Itisn’t as though on a trail that
was open work was in progress of which the shier was unwarned. It isn’t as
though a telephone wire had fallen across the ski trail of which the defendant
knew or ought to have known and the plaintiff did not know.

The trail at the point of the accident was smooth and covered with snow.
There were no unexpected obstructions showing. The plaintiff, in hitting the
snow-covered stump as she claims to have hit, was merely accepting adanger that
inhere- in the sport of siding. To hold that the terrain of a ski trail down a mighty
mountain, with fluctuation in weather and snow conditions that constantly change
its appearance and slipperiness, should be kept level and smooth, free from holes
or depressions, equally safe for the adult or the child, would be to demand the
impossible. It cannot be that there is any duty imposed on the owner and operator
of a ski slope that charges it with the knowledge of these mutations of nature and
requires it to warn the public against such.

A short 27 years later, the Vermont Supreme Court turned the skiing community on its
head with the holding in Sunday v. Stratton Corp., 390 A.2d 398 (VL 1978). In that case, a
skier claimed that he had fallen after his ski became entangled in a small bush or piece of brush
near the side of a beginner’s trail. The skier became a quadriplegic as a result of the incident.
Tnc court held that the ski area operator could be liable for such an incident, and affirmed a jury
verdict in favor of the skier.

Within five years, over 20 states with commercial ski operations adopted one form ui a
statute imposing responsibility for injuries arising from the inherent risks of skiing on the skier.
There are several reasons why such statutes are necessary and desirable, and why the legislature
must use very specific language in expressing its intentions.

t

The first point is that ski area operators require certainty. It is very important that sld
area operators know exactly those things for which they arc responsible, and those things for
which the skier is responsible. If area operators know what their duties are (provided they are
not so onerous as to require more expenditures than can be recouped through revenues, i.e.,
ticket prices), and they know how to comply, skiing as a sport will be greatly enhanced.
Insurance rates will go down for those who comply with the known requirements, especially
after it is well-established that claims arising from inherent risk incidents can be resolved by
summary motion. Cases like Sunday v. Stratton, which impose liability in unpredictable

Need and Effect of Inherent Risk Legislation Page 2 of
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circumstances, deprive operators and their insurers with the certainty necessary to develop an
effective risk management program.

The second point Is that courts resist change, especially when the legislature alters the
common law as established by the court. It is imperative that the legislation show a clear intent
to alter the common law with respect to the rights and duties of skiers and ski area operators.
Section 1 of both bills does this, and is a critical component of the legislation. The best
solution, of course, is for the legislature to adopt a comprehensive statute regulating the
operation of ski areas, setting forth the specific duties of an operator to his patrons, and the
specific responsibilities of ski areas. In addition to the reluctance with which courts greet
changes in the laws they have "‘written,"" courts eagerly entertain the application of constitutional
test to legislative acts which deviate from the common law. While most challenges to inherent
risk statutes have been unsuccessful,1 the Montana Supreme Court found the Montana act
unconstitutional.*

The third point, and perhaps the most important, is that skiing is unlike any other
commercial enterprise. Ski area operators offer skiers access to large areas of mountainous
alpine terrain. This terrain contains all manner of variations in terrain, hills, gullica, ridges,
holes, streams, fotv-ste, brush, grass, rocks, etc. Skiing takes place in the winter time, with all
of the winter wcavlvr conditions. The patrons of a-ski area engage in a highly athletic sport
which requires good physical conditioning and quick reflexes. By the nature of the sport, the
patrons slide on a steep, slippery surface at speeds which, even for the beginner or intermediate,
easily exreed even the speed of the fastest runner. Unlike the operator of a skating rink or
bowling alley or golf course, there is no physical way a ski area operator can modify, control,
or even monitor each rock, tree, ridge, icy spot, or other single point condition so as to protect
all patrons from injury. Yet a ski liability case Is tried as if the area operator should focus all
of his attentions and resources on the one tiny spot on the hill where the accident occurred.

Alyeska Resort has an enviable safety record when compared to other ski areas in the
United States. Ski accident safety is traditionally measured in terms of the number of accidents

: The following cases upheld inherent risk of skiing statutes as constitutional; RZ2.Qv. Wo(f
Creek Skt Development C orp 711 P.2d 671 (Colo. 1985); Grieb v. Alpine Valley Ski Area,
Inc., 400 N.w.2d 653 (Mich.App. 1986): Scmilz v. Cannonsburg Siding Corporation, 478
N.W.2d 742 (Mich.App. 1988); Lewis v. Canaan Valley Resorts, b>c., 408 S.E. 2d 1128
(W.Va. 1991); Nonhcutt v, Sun Valley Co., 787 P.2d 1159 (Idaho 1990); Collins v, Schweitzer,
Inc., — F.Supp. —, 1991 WestLaw 196753 (D,ldaho 1991); GtebInk v. Fischer, 709 F.Supp.
1012 (D.Colo. 1989); Welnrauch v. Park City, 635 F.Supp. 91 (D.Utah 1986).

3 Brewer v. Ski-Lifi, Inc., 762 P.2d 226 (Mont. 1988). The Montana statute has since been
amended to respond to the concerns expressed by the Montana Supreme Court. See Montana
Code 88 23-2-701 el seq.

Need and Effect of Inherent Risk Legislation Page 3 of 11
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incurred per thousand slder visits. A *'skier visit* is or.e skier visiting the ski area on a single
day. The number of Accidents is the number of skiers who report Injuries to the ski patrol.
Over the last several years, the number of accidents at Alyeska has consistently remained well
below the national average:

COMPARISON OF NUMBER OF SKI ACCIDENTS

Year Skier Visits United States Alyeska Resort
89-90 133,466 3.4 2.7
90-91 138,762 3.4 1.8
91-92 (as Of 132,280 3.3 11
02/29/92)

Despite this positive safety record, Alyeska Resort spends a substantial amount of money
each year defending claims made by injured patrons. The resort changed insurer, effective
December 1, 1989. Since that date, Alyeska Resort has paid over $100,000 in legal fees related
to Claims made by skiers, and currently has 6 open claims files. The net claim amounts and/or
reserves for claims exceeds $200,000.

Why is a relatively safe ski resort stuck with very high legal fees and insurance
premiums? Largely because Alyeska, like all Alaska ski areas, is without effective protection
from claims arising from the inherent risks of siding.

The fact is that despite the best efforts of any ski area operator, a very few skiers are
gol t to get hurt while engaging in the spon. Some will sustain minor injuries, some will suffer
permanent and/or serious injuries, and a very, very few will die. This is not because the skiers
or the operators are bad people, or are foolish, or do not take care of themselves or the ski area.
It is a result of a sport which combines high speed, mountainous steep terrain, varying 9now and
weather conditions, and rocks, trees, bushes, stumps, etc.

Currently, Alyeska is forced to consider any skier who suffers a substantial injury as a
potential claimant. The rules are not clear, the chances of liability uncertain, and the amounts
awarded potentially very large.

II.  Current Status of Ski Law In the United States

Since there is no uniform law proposed by the American Law Institute, the statutes vary
substantially. There are essentially three legal positions taken by the states within which skiing
occurs. These are: (1) the common law as recently reinterpreted and established by the supreme
court* in the various states: (2) statutes which tend to preserve the common law, but list the

Need and Effect of Inherent Risk Legislation Page 4 of 11



MAR 25 2 02:03PM DELANEY WILES HAYES P.6-"12

inticrent risks of skiing and limiting the liability of ski area operators; and (3) statutes which
replace the common law with a specific list of duties for ski area operators and skiers.

A. Common Law

The first position is the common law duties established by the court: A landowner or
possessor of land is required to act as a reasonable person in maintaining his property in a
reasonably safe condition in view of all the circumstances including the. likelihood of injury to
Others, the seriousness of the injury, and the burden on the respective parties of avoiding the
risk. Webb v. City and Borough ofSitka, 561 P.2d 731, 733 (Alaska 1977). This make3 sense
when the size and nature of the parcel, when combined with the activities of the patrons in
various weather conditions, allows the owner or possessor to generally monitor each area of his
land. In the world of skiing, it imposes a theoretical desirable norm which is absolutely
impractical in the real world. Each assertion of liability focuses on a mere snapshot of time and
space, and totally ignores all of the other conditions of the land end patrons, and the efforts of
the ski area operator to improve skier safety. Ski area operators need more certainty with
respect to their duties than a Jury trial from hind sight on every ski accident involving more than
minor injuries.

B.  List of Inherent Risks

The second position is the option selected by Alaska in 1980, and by a few other states,
Including Utah. This involves three parts. First, the legislature adopts a descriptive, non-
comprehensive list of the inherent risks of skiing. Then, the legislature requires the slri area
operator to post a notice informing skiers of the inherent risks of skiing and the limitation of
liability. Finally, in exchange for correctly posting the notice, the ski area operator is relieved
of liability for injuries arising from the inherent risks of skiing. The effectiveness of these
statutes depends largely on their Interpretation by the supreme court in the state of adoption.
In both Alaska and Utah, the state supreme courts have restrictively interpreted these statutes.
Hiibschanm v. City of Valdez, 821 P.2d 1354 (Alaska 1991); and Clover v. Snowbird Ski Resort,
808 P.2d 1037 (Utah 1991). Both courts held that this kind of statute merely codifies the
common law, and does not prevent a patron from claiming the operator was negligent, even
when the injury is caused by an inherent risk of the sport. The uncertainty created by this
Interpretation largely renders the statute meaningless. As the Utah Supreme Court stated.
"While the general parameters of the act are clear, application of the statute to specific
circumstances is less certain. ... The statute, therefore, contemplates the* the determination of
whether a risk is inherent be made on a case-by-casc basis ..."" 808 P.2d at 1044 and 1045.

C.  Substitution of Duties for Ski Area Operators and Skiers
The third position is the adoption of a comprehensive statute regulating the operation of

ski areas, which is the position taken by Colorado and New Hampshire, among others. In its
adoption of the statute, the legislature makes it clear that it is not merely codifying the common

Need and Effect of Inherent Risk Legislation Page 5 of 11
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law, but is comprehensively rewriting the law u-ith respect to the operation of ski areas. First,
the legislation sets forth with some particularity the duties of ski area operators to their skiing
patrons, including generally very specific requirements regarding signs informing skiers of the
relative difficulty of runs, and warning about the inherent risks. These statutes include
regulation of the operation of tramways, much as Alaska has done in AS 05.20. The statutes
also contain a list of prohibited activities by skiers who ride tramways. These statutes then set
forth the duties of skiers with respect to their own safety and the safety of other skiers. Finally,
the statutes generally state that so long as the operator fulfills his duties, or so long as a failure
to fulfill a particular duty is not the cause of an injury, the ski area operator can not be held
liable to the injured patron. These statutes provide the necessary certainty for ski area operators,
thus encouraging the development and operation of ski areas. These statutes are also more likely
to survive a constitutional challenge, because they Impose specific duties on ski area operators
in exchange for the limitation of liability. Colorado State: CRS 8§ 33-44-101 to -114,
interpreted in Phillips v. Monarch Recreation Corp., 668 P.2d 982 (Golo.App. 1983), and Pizza
v. Wolf Creek Ski Development Corp., 711 P.2d 671 (Colo. 1985). Mow Hampshire Statute:
NHS 8§ 225-A:l to A:26, interpreted in Adie v. Temple Mountain SidArea, Inc., 238 A.2d 738
(N.H. 1968), and Bemiger v. Meadow Green-Wildcat Corp., 945 F.2d 4 (1st Cir. 1991).

m. The HlleChI%n ?(gs and the Legal Implications of the Decision on Incidents
occurring at Alyes ﬁesort

The Hiibschman case arose at Salmonberry Ridge, a small ski area operated by the City
of Valdez. Heather Hiibschman, 13 years old at the time, went skiing with friends at
Salmonberry Ridge on March 13, 1986, the first year the area was open. Prior to going skiing,
the group stopped by a liquor store and purchased beer, which they consumed during the day.
Hiibschman watched several people jump over a bump on the hill estimated to be between two
and four feet high. She waited in line to take her turn {0 go OVEI the jump. When SNE went
over the bump, she leaned backward and fell, resulting In paraplegia.

Based on the inherent risk of skiing statute, the Superior Court granted summary
judgment to the City on all issues except the question of whether the City had complied with the
signage requirement. The lower court held that Hiibschman had failed to ski within the limits
of her ability. A jury later determined that the City' had complied with the signage requirements.

The Supreme Court reversed the summary judgment, and sent,the case back to the
Superior Court far. trial. There dl€ severgl rylings in the Hiibschman (ECISION which render die
inherent ri lTOf &(Iln statute largely INETTECHIVE. The following discussion illustrates a number
of the pI'OB ems Crealed by tﬁe Hiibschman Case, pr0V|d€S examples of recent incidents at
Alyeska Reson which are affected by the rulings, and explains the application of the Hiibschman
case, the proposed legislation and the more comprehensive ski statutes, to the example:

A The statute preserved the common law duties of ski area operators. Thus, the ski area
operator is required to act as a reasonable person in maintaining all skiing terrain under
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his control in a "'reasonably safe’ condition.

Problem: Ski area operators are unlike any other business which invites patrons to enjoy
land. Skiers seek an outdoor athletic experience in a winter alpine setting on very large
tracts of land. V skiers who get hurt were seeklng higher physical challenges in
steeper terrain, deeper snow, or using terrain variations to jump. élven the weather,
jlopc, vegetation, etc., it is impossible for a ski area operator to keep the entire ski area
"reasonably safe’ under all conditions.

Example: Skier skied down Von Imhoff Trail at a high rate of speed, turn right off the
main trail arid attempted to jump from a small ridge. Skier fell before reaching the top
of the ridge, struck some ice or rocks, and broke his back. Skier claims Alyeska liable
because of negligent failure to provide sufficient snow cover OI because the ski run was
icy OI because there were rocks where the skier fell.

1 Under the HHbschnmn ruling, this case must go to djury trial on whether Alyeska
should have opened at all, whether there was sufficient WallllNJ of the off trail
conditions, and whether Alyeska could have provided sufficient snow coverage
or removed the rocks off the trail.

2. Under HB 491 and SB 403, this case probably would be resolved under summary
judgment, provided Lhe operator had posted the required warning signs. Section
1 makes clear the legislative intent to alter the common law, and the amendments
in section 3 make it clear that whether the accident was caused by ice or rocks,
it is the skier’s responsibility. The statute and the required warning sign notify
skiers of the dangers, and their responsibility.

3. Under Colorado or NEW Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. Those statutes substitute an entire new set of respopsibilities and
obligations for area operators and skiers in the place of the generaF common law
duty of landowners. These statutes recognize the unique nature of skiing.

B. An inherent risk is one which is nbvious and necessary to it A risk is not necessary if
it could be eliminated or mitigated thr_onr(gh the exercise of reasonable care. The listing

of a risk in, the statute makes Lhe [1SK obvigus, ,but does 0 e It necessary —
necessary r1isks are tiose Which cannot reasoneﬁy be ehmmated[ b[)ﬁhe area operator.

Problem; The purpose of the statute was to require the skier to accept the risk J all
inherent risks, not just those listed. It is irrelevant whether the risk is necessary, since
the risk and the enjoyment factor often coincide. An example is a skier skiing down
steep terrain on hardpack snow. Speed and descent are exhilarating, but also increase
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the risk of injury. It does rot matter whether the steep terrain or snow conditions are
necessary, because the skier intended to encounter them.

Example: Skier fell while siding on South Face, a steep run, after ski binding released.
Skier slid down South Face, and tried to stop his descent by putting foot in snow. One
foot caught In the snow, and he broke his femur. Skier claimed Alyeska liable because
South Face was too icy to be opened that day. Skier’s friend testified in deposition that
they had skied the South Face the previous day, and at least once before that day without
any problems. He also testified that they were expert skiers and had actively sought
challenging runs.

1 Under the Hiibschman ruling, this case probably would have been tried before a
jury. The court’s ruling would have required a trial on the issue of whether
Alyeska was negligent in opening the Louth Face that day, because the snow was
"too hard™ or *‘icy,"" and whether the snow conditions were a ""necessaryiMpan of
the sport, thus an inherent risk.

2. Under HB 491 and SB 403, this case would be resolved under summary
judgment, provided the operator had posted the required warning signs. Section
3 amends the list of inherent risks to Clearly specify that all snow conditions arc
inherent risks, even as they change during the day or from day to day.

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes.

Evidence of negligence, even where the injury resulted from an inherent risk, takes the
case out of the protection afforded by the statute, and the case must be tried before a

jury.

Problem: Only an incompetent plaintiffs attorney would be wholly unable to theorize an
allegation of negligence and find an expert who will confirm the "theory in virtually any
skiing accident. The whole point of an inherent risk statute is that the burden of avoiding
injury from such a risk is wholly on the skier. This single holding means that almost
every case must go to a jury trial, because it is the rare negligence case that can be
resolved by summary judgment. Braham v. Fuller, 728 P.2d 641, 646 (Alaska 1986);
Webb v. Ctcy and Borough of Sitka, 361 P.2d 731, 735 (Alaska 1977).

Example: Skier skied down Sourdough Trail. His binciing came loose, he lost a ski, and
fell. Skier slid feet first to the edge of the main frall and struck a rock, breaking his
back. Skier claims Alyeska liable because of negtigent failure to provide sufficient snow
cover, failure to remove the rock, and failure to mark the rock.
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1 Under the Hiibschman ruling, this case would have been tried before ajury. The
court's ruling requires a trial on the Issue of whether the rock was In the main
run or off the main trail, whether there was sufficient snow, and whether Alyeska
should have removed the rock.

2 Under HB 491 and SB 403, this case might be resolved under summary

judgment, provided the operator had posted the required warning signs, Section

amends the list of inherent risks to clearly specify collisions with natural

objects, on or off the trail, are an inherent risk of the sport. There has been

some earth work in the vicinity of the rock, however, and there is some question
whether this fact would take the rock out of the status of "'natural object.M

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resoWed under summary Judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes, Non-moving objects on the ski hill are the responsibility of the skier,
whether on the main trails O off in the woods.

Artificial conditions arc not inherent risks. Any alteration to natural conditions - earth
work to create a ski run. cutting a tree, grooming a ski slope - removes those conditions
from inherent risks of skiing within the list in the current statute.

Problem: This means that a ski area operator’s efforts to improve safety by, for example,
grading ski trails in the summer time increase the operator’s risk of liability. This
creates an incentive to leave dangerous -- but natural - conditions in place. The
legislature should encourage a ski operator to take steps to reduce naturally created
hazards.

Example: A skier fell on the back Of Ner skis on the von IMNOff Trail, and slid through
a transition onto Upper Sourdough, breaking her hip. Both runs were cut and graded out
of the forest by Alyeska, and both provide substantially easier routes down the mauntain
than the natural conditions which existed before the work was performed. No éralm

yet been made.

1 Under the Hiibschman ruling, any claim made would have to proceed to a jury
trial.  The slopes are artificial, and therefore, by Alaska Supreme Court
definition, can not be considered inherent, risk OT skiing. Any claim that

asserted the injuries were a result O trail OESIQN, CONSrUCEION or MalNtenance
\Wou (f be IMPEIVIOUS to @ MOLION for SUMMAry dgment.

2. Under HB 491 and SB 403, this case would almost certainly be resolved under

summary Judgment, provided the operator had posted the required warning signs.
Section 3 amends the list of inherent risks to clearly specify that variations in
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terrain, whether natural or a result of slope design and terrain modification, arc
an inherent risk of the sport.

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. In particular, Colorado’s statute specifically lists "*variations or steepness
in terrain, whether natural or a result of slope design, snowmaking or grooming
operations, including but not limited to roads, catwalks, or other terrain
modifications*are inherent risks of skiing. See Colorado Revised Statutes g 33-
44-103(10).

Where WAIMING signs must be praced ana what they must say is an Issue for the jury to
resolve.

Problem: The best place to put the signs is where people who use the ski area are most
likely to  them. The present statute, which requires "trail signs at prominent locations
within a sk: area™ is open to vast interpretation, thus requiring ajury trial in every case
on whether ihv signs were "trail signs’ and whether they were placed in "“prominent
locations.” Ski area operators need to know precisely what to post and where they have
to post it.

Example: Skler (29-year old) was apparently skiing fast down the Waterfall and lost
COﬂtl'0|, flying into fire woods and striking VO trees. Skier suffered severe multiple
trauma. (The patrollers who attended his injuries were awarded the National Ski Patrol
Purple Heart for a life-saving effort.)) Skier’s father has made repeated inquiries
regarding the incident, but has not yet made a claim.

1. Under the HiibscJur.an ruling, this case would have been tried before a jury.
Although it appears that the cause of the injuries was one or more inherent risks:
trees, snow conditions or failure to ski within the limits of the skier’s ability, the
court’s ruling requires a trial on the issue of whether Alycska’s SIJNAJE was
sufficient to comply with I8 Wantlng 310N requirements 1N the current inherent
risk statute.

2. Under HB 491 and SB 403, this case would almost certainly be resolved under
summary judgment, provided the operator had posted the required warning signs.
Section 2 imposes firm and certain signage requirements both with respect to
content and location. Alyeska can KNOW without a doubt what haa to be done
to comply, and can in fact comply. Section 3 amends the list of Inherent risks
to clearly specify collisions with natural objects, on or off the trail, are an
inherent risk of the sport.
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3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. Non-moving objects on the ski hill are the responsibility of the skier,
whether on the main trails or off in the woods.

IV.  Conclusion
The need for legislation is apparent. In order for skiir; fo be available for Alaskan
residents In any form and at reasonable ticket prices, the operators must know and be able to

comply with the duties required by the state. This can best be effected by the adoption of an
effective inherent risk statute.
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THE GOAL OF THE BILL 1S PROVIDE A SAFE SKIING ENVIRONMENT FOR

ALASKANS, CLARIFY OUR INHERENT RISK OF SKIING STATUTE, AND PROMOTE
ECONOMIC DEVELOPMENT IN THE STATE.

2
HB 41 CAN BE DIVIDED INTO THREE DISTINCT SECTIONS. MOST OF THE

BILL DETAILS THE DUTIES OF SKI AREA OPERATORS AND SKIERS THAT WILL
MAKE SKIING IN ALASKA SAFER. FOR EXAMPLE, SKI AREA OPERATORS MUST
HAVE AN APPROVED PLAN OF OPERATION, AN APPROVED SKI PATROL PLAN,
DETAILED SIGNAGE REQUIREMENTS FOR LIFTS, TRAMS, AND SLOPES, A
WRITTEN POLICY REGARDING RECKLESS SKIERS. THESE DUTIES AND
RESPONSIBILITIES ARE LISTED ON PAGES 4 THROUGH 12 OF THE BILL.

THE SECOND DISTINCT SECTION OF THE BILL EXPLICITLY STATES THAT 1IF
A SKI AREA OPERATOR OR PERSON VIOLATES A DUTY OUTLINED ON PAGES 4
THROUGH 12 AND A INJURY OCCURS, THEN SKI AREA OPERATOR OR PERSON
WILL BE LIABLE FOR THAT INJURY. PAGE 4, LINES 4 THROUGH 9 READ AS
FOLLOWS: "(A) A PERSON WHO VIOLATES A REQUIREMENT OF THIS CHAPTER
IS NEGLIGENT AND CIVILLY LIABLE TO THE EXTENT THE VIOLATION CAUSES
INJURY TO A PERSON OR DAMAGE TO PROPERTY. (B) A SKI AREA OPERATOR
WHO VIOLATES A REQUIREMENT OF THIS CHAPTER OR A REGULATION ADOPTED
BY THE DEPARTMENT OF LABOR UNDER AS 05.20.070 IS NEGLIGENT AND
CIVILLY LIABLE TO THE EXTENT THE VIOLATION CAUSES INJURY TO A
PERSON OR DAMAGE TO PROPERTY.™ THIS BILL DOES NOT PROVIDE IMMUNITY
FOR NEGLIGENCE OF SKI AREA OPERATORS. IT PROVIDES LIABILITY FOR
NEGLIGENCE OF SKI AREA OPERATORS!

THE THIRD DISTINCT SECTION OF THE BILL RECOGNIZES THAT THERE ARE
INHERENT RISKS OF SKIING WHICH ARE THE RESPONSIBILITY OF SKIERS.
THE BILL DEFINES THOSE RISKS ON PAGE 12 LINES 13 THROUGH 25. IF A
SKIER IS HURT BY THESE RISKS THAT INJURY IS THE SKIERS

RESPONSIBILITY.

3
. THIS BILL IS SUPPORTED BY A BROAD RANGE OF ALASKANS. YOU WILL HEAR

FAVORABLE TESTIMONY FROM SEVERAL SKI AREAS IN ALASKA AND FROM
INDIVIDUALS INVOLVED IN SKIING IN ALASKA. YOUR PACKET CONTAINS A
LETTER OF SUPPORT FROM THE ALASKA SKI AREAS ASSOCIATION. YOUR
PACKET ALSO CONTAINS LETTERS OF SUPPORT FROM THE ALASKA HOTEL,
MOTEL AND LODGING ASSOCIATION, THE ANCHORAGE CONVENTION AND
VISITORS BUREAU, THE ANCHORAGE ECONOMIC DEVELOPMENT CORPORATION,
THE ALASKA LABORERS UNION, THE MUNICIPALITY OF ANCHORAGE, AND
SEVERAL HOTELS IN ANCHORAGE. THE PASSAGE OF THIS BILL WILL BENEFIT
INDIVIDUAL ALASKANS AND THE TOURISM AND BUSINESS COMMUNITY IN OUR

STATE.



TO0"™) 346-144(1
Alaska State Senate
Senate Labor & Commerce
Juneau, Alaska
Attention: Tim KelJdly, Chair
1-20-93
Dear Mr Kelly:

I was at Tuesdays public hearing but did not get a
chance to testify so | am writing 1in support of SB 44. 1 am
the Chairman of the Alaska Ski Areas Association and also the
General Manager of Hilltop Ski Area here in Anchorage.

There are 13 downhill ski areas 1in Alaska: Cleary
Summit, Ski Land, Ravenwood and Birch 11ill all near
Fairbanks. Black Rapids near Delta Junction. Hilltop,
Hillberg, Arctic Valley and Alpenglow 1in Anchorage. Alyeska
Resort 1in Girdwood. The Coast Guard Ilill in Kodiak. Mt .
Eyak in Cordova, and Eaglecrest near Juneau. In addition
there are numerous organizations that prepare and operate
Nordic trails: Chena Hot Springs Resort, Hatchers Pass Lodge
and Anchorage Nordic Ski Club just to name a few.

There are many inherent risks 1in any sport. Skiing 1is no
exception. Ski area operators sell access to a winter alpine
or nordic environment not to a perfectly groomed danger free
slope. This environment 1includes all manner of risks:
weather, slopes, forest growth, snow conditions as well as
some man made obstacles. All skiers should recognize that
ski area operators and track setters can not modify even a
small portion of this environment. There 1is no way to make
skiing absolutely "safe". Individual skiers must bear some
of the responsibility for their participation 1in the sport

Since 1980 Alaska has had a statute relieving ski area
operators of Iliability for injuries or property damage which
arise from the inherent risks of skiing. The purpose of this
statute was to recognize that a ski area operator could not
eliminate these risks, and to ensure that, a ski areas could
obtain 1insurance and continue to provide skiers the
opportunity to enjoy their favorite winter outdoor
recreation. An effective law will continue to be important
in providing the 1legal <climate necessary to further
development of winter tourism Ffacilities 1in Alaska.



in December ol 1991 the Alaska Supreme jiirt iliterpre Led
»lje sr it ite as not preventing suits B\ in fured mei-ms .
Claiming an operator had tail <1 to make the slopes sate tor
patrons. this ruling defeats Ilie purpose ! the statute and
leaves operators and skiers in substantial danger that Alaska
ski areas will no*, be able to obtain 1insurance at reasonable
rates. Assuming that, a ski area can si ill operate, ticket
prices Vviij have to increase substantially m order to cover
the 1increased insurance premiums.

As a result ol that Supreme t oui”l cision the Citv ot
Valdez can no longer oiler it s resideillr the recreation ol
downhill skiing. A1 this legislation does r.ot pass perhaps

other ski areas around the stale will fall under the load ot
t "aJating premiums and frivolous in* suits

There is a segment ot the community that, believes that
this Jlegislation 1is proceeding onlv to protect a

multinational <corporation (Seibu) from Iliability. Most at
the -ki areas within the stale are vei .mail and mo t are
products of the communities that they are located m. rhis
legi Ulition will affect all ol them not iust one w=mi them and
in most cases it insurance premiums rit - a result ot poor
Icjti: lat.ivt* orulLecliC/il it will becom.- < .. * ohihitl = P.
operate, Ilhe ski areas are not trvmg t hide from their
.espons ibi1lLiii t provide atef leej” Lmi* kitn»> del -
because we recognize that it we tail L> d- that soon we will

be out ol "UsS 1" Sit .

Aiasr.s has a lot to be proud ol . istvein ali Alaskan
skier bv the name ot Hilar-. Lindh came home from the OJympics
wiLit a hi lvor Medal. 1 we Lai I to support this I-iiislat ion

where will the Hilary l.indh™ ol the luiure.-et a chance >m
practice and excel in this sport

1 urge vou to please support this legislation!!
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I. Introduction
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0 1968) "H: who consents cannot receive an injury." Buck's Law Dictionary 1746 (4th
e

dozo e IdMurphyv Steeplechase Amusement Co., 166 N.E. 173, 174 (N.Y. 1929). Judge Car-

020

Volenti non fit injuria. One who takes part in such a sport accepts the dangers that

inhere in it so fur as they are obvious and necessary, just as a fencer accepts the

risk of a thrust by his antagonist or a spectator at a ball game the chance of Contact

with the ball .. . The antics of the clown arc not the paces of the cloistered cleric.

The rough and boisterous joke, the horseplay of the crowd, evokes its own guffaws,

but they are not the pleasures of tranquility, The plaintiff was not seeking a retreat

for meditation. Visitors were tumbling about the belt to the merriment of onlookers

when_he made his choice to join them. He took the chance of like fate, with whatever

dan ,ige to his body might ensue from such a fall. The timorous may stay at home.

(Emphasis addedJ
Id. at 173. Judge Cardozo's opinion is based upon the doctrine of prlmary assumpnon of risk

and an English case, Cruden v. Fentham, 170 Eng. Rep. 496 (Esp. 1799).

In Wright v. Mt. Mansfield Lift, Inc., this doctrine was applied to the recreation industry
in the skiing context. 96 F. Supp. 786 (D. Vi. 1951? Wright was the first case to hold that
in the recreation industry, a skier could not recover tor injuries caused by the “inherent dan-

ers” of the sport. The er?ht court, aﬁplymg the doctrine of volenti non fit injuria, found
t. Mansfield had no duty to protect the plaintiff from a snow covered stump, an inherent
dgnger of the sport. Id. at 791, The district court directed a verdict for defendants. Id. at

See alsp Arthur B. Ferguson, Jr., Allocation of the Risks ofSknng A Callfor the Reap-
plication of Fundamental Common Law Principles, 67 Deny. U. L. Rev. 165, 189 note 142
(1990) [hereinafter Ferguson), for examples of cases utilizing the inherent risk doctrine in the
recreational context,
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increased the scope of a recreation provider’s legal duty.3 Further-
more, most state legislatures enacted comparative negligence laws.4
As a result, primary and secondary assumption of risk were often
mistakenly lumped together, severely limiting the effective use of a
duty analysis to prevent recovery against recreation providers in ap-
propriate circumstances.5 Instead a legal duty was almost presumed,
the inherent risk doctrine was largely ignored, and assumption of risk
was simply viewed as a “factor” in a judge or jury’s comparative
fault determination.6 The timorous need no longer stay at home.7

Fear of rising insurance costs and large jury verdicts forced the
nation’s ski industry to look aggressively at legislation.8 WWyoming,

3. See infra notes 43-90 and accompanying text. ) ] .

4. Wisconsin was the First state to adopt comparative negllgence laws in 1963, with other
states following closely thereafter. Wts. Stat. Ann. § 895.0457(1983). Wyoming fassed its
modified comparative negligence scheme in 1973, see Wyo. Stat. § 1-.-109"(Supp. 992&. See
further discussion of theinteraction between the doctrine of primary assumption of risk and
comparative negligence, infra notes 91-96 and accompanying text. _ _

5. Comparative negligence technically should have no impact upon the doctrine of pri-
mary assumption of risk.” W, Pace Keeton et al., Prosser and Keeton On The Law Of
Torts § 68, at 496-97 (5th cd. 1984) [hereinafter Keeton et. al.]. "[Assumption of risk in this
[primary] form is really aror|nQ|pIe of no duty, or no negll?ence, and so denies the existence
of any Underlying cause of action. Without a breach of du y.b{ the defendant, there is thus
logically nothingto compare with any misconduct of the plaintiff." 1d. See also notes 91-96
and accompanying text. . _ . . .

Even prior to the advent of comparative negligence laws, the primary assumption of risk
doctrine was oftentimes viewed as an assumEtlon of risk defense. Meistrich v. Casino Arena
Attractions, Inc., 1j5 A.2d 90, 93 GN.J. 1959). Viewed as secondary assumption of risk, or
contributory ne%hgence, the_plaintiffs conduct is seen as a defense to a given breach of duty
by defendant. 0. See also infra notes 3MO and accompanying text.

6. E.g. Mannhard v. Clear Creek Skiing Corgoratlon_, 682 P.2d 64 (Colo.Ct.App. 1984)
‘pla]nnff’s ecedent killed in avalanche triggered by entering out-of-bounds area, with jury
Inding both skier and operator 50% negligent and"awarding damages); Rosen v. LTV Rec-
reational Development, Inc., 569 F.2d. 1117, 1121 (10th Cir. 1978)&),Ia|n.t|ff seriously injured
when collision with skier hurled him into metal pole on ski slope, with judge affirming jury
finding defendant 100% negligent and awarding plaintiff 5200.000§. In neither Mannhard nor
_R(r)]sen (1|d|(tjhe court determine, or submit to the jury, the issue of whether or not the risk was
inherent, 1d.

In Sunday v. Stratton, the plaintiff was rendered a (_juadriﬁlegic when he allegedly tripped
over some snow covered brush. 390 A.2d 398 (Vt. 1978). Tne Supreme Court of Vermont
affirmed the superior court's entrsy of a jury verdict attributing 100% negligence to the ski
area and awarde the plaintiff 51,500,000 This case sent @ wave of panic through the recreation
mdtustry, particularly the ski industry. See supra note 2 and Infra notes 64-73 and accompanying

" 7. While jn Murphy, Jud?e Cardozo wamed the timorous to stay at home, [see supra
not; 2) the Sunday decision senf this new message. 390 A.2d at 398. Ferguson, sugra note 2
at 171 and Carl H. Lisman, Ski Injury Liability, 43 U. Co. L. Rev. 307, 315 (1972) (

Lisman)], ) . , o
J. Abominable Snow Suits was the title of a lead article in TIME, January 16, 1978
at 60. In the TIME article, a representative of Kendall Insurance Compa,n,r decried the pos-
sibility of sk rocket_ln% insurance rates or the unavailahility of ski area liability insurance some-
time in the future if the courts continued to follow the tuling of Sunday. The United States
ski industry undertook a nationwide effort to reduce exposure to suits arising out of inherent
risk méunes See Michael J, Farrow, Ski Operators and Skiers-Responsibilityand Liability, 14
New_Eno, L. Rev. 260, 268 & n.68 (1978] [hereinafter Farrow], _
The insurance crisis did ensue. For analyses of the causes and affects of (he insurance

ereinafter
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along with a cast of other states, moved to enact legislation attempt-
ing to redefine and codify the various duties and liabilities of par-
ticipants and providers involved in recreational activities.9 The
sentiment was strong in many states like Wyoming, where recreation
had become an important sector of declining state economies.D

The popular sport of skiing has been the focus of most of these
types of legislative enactments and has generated a substantial amount
of case law." Therefore, this article will focus specifically on the sport
of skiing in examining the evolution of the inherent risk doctrine and
the circumstances which led to the perceived need for legislation to
better define the law.2

crisis, see Eenerally. Henry_J. Reske, Was There A Liability Crisis? A.B.A Jrnl., January
1989; Franklin W Nutter,” The Insurance Wars, The Battle Over McCarran Ferguson, A.B.A,
The Brief, Vol. 18, No. 2 Winter 1989; Kenneth S. Abraham, The Causes of'the Insurance
Crisis, The Academy Of Political Science, New Directions In Liability Law, Vol 37,
No. 1, 1988; 1. William Berry, The Great Insurance Fallout, Ski, January, 1989 at 45-51; Taking
a Dip in the Insurance Shark Tank, Ski Area Management, Summer, 1988 al i2; Geor%_J.
Church, Sorry America Your Insurance Has Been Canceled - Those Dreaded Words Echo With
Numbing Fre&uency In An America Well On Its Way To Insuring ItselfInto A Silly, Shuddering
Halt, Time, March™ 24. 1986 at 16,

9, w omm? Recreational Safely Act, Wyo. Stat. 8§ 1-1-121 to 123 (Supp. 1991); See
also, Snow Safety Act, Alaska Stat. §09.65.135 (1965 & Sugg. 1991); Ski Safety and Liability
Act, Colo. Rev. Stat. 88 33-44-101 to 114 (1984 & Supp. 1391): Passenger Tramways, Conn.
Gen. Stat. 88 29-201 to 214 (1991); Responsibilities and Liabilities of Skiers & Ski-Area
Operators, Idaho Code 8§ 6-1101 to 1109 (1979 & Supp. 1992&; Skiers' and Tramway Pas-
sengers' Responsibilities, Me. Rev. Stat. Ann. tit, 26, § 488 to 490 (1964); Recreational Tram-
ways (ski ogerators and skiers responsibilities and liability), Mass. Gen, Laws Ann. ch, 143
§J 11H to 7! §1981 & Supp. 1991): Ski Area Safety Act, Mich. Stat. Ann. §§ 18.483(1]
to 521) (1986 & Supo. 1,992% Skier's Assumption of Responsibility, M ont. Code Ann. 8§ 23-
2-T31 to 737 (1991[)); Skier Safety Act. Nev. Rev. Stat. 8§ 455A.010 to .190 (1991); Skiers,
Ski Area and Passenger Tramway Safety, N.H. Rev. Stat. Ann. J§ 225-A:! 10 26 (1989 &
Sum). 1991); Sknng§ J. Stat. Ann. 88 5:13-1 to 1l 31982 & Supp. 1992); Ski Safety Act,
N.M. Stat” Ann. 8§ 24-15-1 to 14 (1978 & Supp. 1991); Safety in Skiing Act, N.Y. Labor
Law 8§ 80i-868 (1988}; Actions Relating to Skier Safety and Skiing Accidents, N.C. Gen,
Stat. 88 99C-1 to 5 (1985); Skiing Responsibility Act, N.D. Cent. Code 8§ 53-09-01 to 11
(1959); Skiing Safety, Ohio Rev. Code Ann. 8§ 4169.01 (1989 & Supp. 1991); Skiing Activities,
Or. Rev, Stat. §§8°30.970 to 990 (19913; Comparative Negligence, Pa. Cons. St*t. 42 §7102
1982 & Supp. 19922); Responsibility an L|ab||.|tg_qf Ski Operators and Skiers, R.I. Gen Laws
8 41-8-1 to 4 (1990); Ski Area Safety and Lia |||t{, Tenn. Code Ann. 8§ 68-48-101 to 107
51987 &Supi). 1991); Passenger Tramways, Inherent Risk of Skiing, Utah Code Ann. §§ 78-
7-51 to 58(1992); Vt. Stat. Ann. tit. 12, § 1037 {1973 & SupB. 1991); Skiing and Commercial
Ski Activity, Wash. Rev. Code Ann. 58 70.117.010 to 117.040 (1992); Ski Responsibility Act,
W. va. Code 8§ 20-3A-1 to 851989 & Supp. 1992); Participation in Recreational Activities,
Wts. Stat. Ann. S 895.525 %19 1. . . , .

10 In the late 1970's, the Arab oil embargo contributed to creating an oil and gas boom
in qumln?. That boom was turning to bust in"the mid 1980's. The agricultural and"livestock
industries also suffered general downturns. Natural beautzl, recreation, wildlife and the related
travel and tourism industries were perceived as less affected by these cycles and were quickly
gaining strength as major economic forces. In 1985, tourism was the Second largest revenue
source for the state brmng in revenues of about 5800 million with agriculture at about S600
million and the assessed value of minerals produced at about 57 billion. In 1989 tourism pro-
duced revenues of about 5.5 billion and provided about 30,000 full time jobs. Recreation and
tourism is clearly a relatively stable and %rowm industry. Department of Administration
And Information, Wyoming Data Handbook ?1 9

11. See supra note 9- infra note 12. .

12. See infra notes 43-90 and accompanying text. The Wyoming Supreme Court has not
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analyzed the primary_assumption of risk doctrine in the context of the inherent risks of skiing
or any other recreational activity. However, the court has extensively analgzed the primary
assumption of risk doctrine in the context of the obvious danger rule.”See, O'Donnell v, Crty
of Casper, 696 P.2d 1278, 1281-84 (Wyo. 1985). The inherent risk doctrine and obvious danger
rule are both primary assumptron of rrsk concepts. The strrkrnq similarity between the two
doctrines provides a grod vantage point from which to view how the Wyoming Supreme Court
might have analyzed the inherent risk doctrine prior to legislative enactment. See infra notes
97-109 and accompanying text. But see infra note 97, (obvious danger rule is a premises liabilit
doctrine and inherent'risk doctrine can aﬁply either in or out of the.premises liability context)y

13. See Infra note 133. The Act should be distinguished from Wyoming's Récreational
Use Statute codified at Wyo. Stat. 8§ 34-19-101-06 (19 93 Like other States' recreational use
statutes, the Wyoming version limits a land, possessor's duty to individuals who come upon
the land for recreational purposes. Id. See infra notes 194-210 and accompanying text for a
discussion of the interaction between the Act and the Recreational Use Statute. See alSo Michael
K. Davis, Landowner Liability Under the Wyomrng Recreational Use Statute, 15 Land &
W ater L. Rev. 649 (1980uhere|nafter Davis), “for a thorough discussion of this statute.

14. But see Jud?e Jo nsonsunpublrshed opinion in_Johnson v. United Slates. C.A. No.
C89-0220J (on appeal, 949 F.2d 332 (10th Cir. 1991)? That case involved a hiker death in
Grand Teton National Park, occurring, prior to the effective date of the Recreational Safety
Act. Judge Johnson granted summary judgment for the United States on other grounds, but
noted in dictum that”* Wyoming Law now bars law suits for injuries and death arisin from
similar incidents occurring after June 1989." The Judge then quoted § I-1-123(a) of the Act
in footnote 2 of his opinion. Id.

15, For a discussion of the An and Wyoming's ComparativeNegligenceLaws, see infra
notes 170-179 and accompanying text. For a discussion of the A n’sinteraction with common
law premises liability, the Recreational Use Statute and the Skier Responsibility Statute, see
Infra notes 180-215 and accompanying text.

16. See infra notes 235-240 and” accompanying text.

17. See Infra notes 224-234 and accompanying text.

18. See supra note 9. Wromrng Vermont and Wisconsin are the only states which have
adopted legislation covering all recreational sports; see infra note 121.
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22, The court described in detail tne nature of skiing's inherent risks:

Skiing is a sport; a sFort that entices thousands of people; a sport that requires an
ability on the part of the skier to handle himself or herself under various circum-
stances of grade, boundary, mid-trail obstructions, corners and varied conditions of
the snow. Secondly it requires goodju%gment on the rr)]an of the skier and recognition
of the existing circumstances at.u conditions. Only the skier knows his own ability
to coPe with a cenain piece of trail. Snow, ranging from powder to ice, can be of
infinite kinds. Breakable crurt may be encountered where soft snow is expected. Roots
and rocks may be hidden under a thin cover. A single thin stubble of cut brush can
trip a skier in the middle of a turn. Sticky snow may follow a fast running surface
without warning. Skiing conditions may change quickly. What was, a short time
before, a perfect surface with a soft cover on all bumps may fairly raprdly oecome
filled with’ ruts, worn spots and other manner of skier created hazards.

Wright, 96 F. Supp. at 791,
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The traditional classifications for those using another’s land are
that of invitee, licensee or trespasser. A possessor of land2 must
exercise reasonable care with respect to an invitee.5 The possessor
has a duty to make the land safe for entry, including the duty to
inspect the land, and make any repairs or warnings reasonably pru-
dent under the circumstances.® Having paid a fee for use of the ski
area, the participant is most often classified as an invitee.Z Following
the Wright case, many courts continued to invoke the inherent risk
doctrine within the parameters of the ski operator’s duty to an in-
vitee.B

B. Primary vs. Secondary Assumption of Risk

Beginning with Wright and Murphy, courts have associated the
inherent risk doctrine with “assumption of risk.” The Wright court
held: “ (Vjolenti non fit injuria applies. One who takes part in such
a sport accepts the dangers that inhere in it so far as they are obvious
and necessary.” 2 The court employed the primary assumption of risk
doctrine to find that, as a matter of law, Mt. Mansfield owed no

23. Restatement (Second) Of Torts 88 329 lo 33) %1965). An invitee can be cither a
public invitee or a business visitor. In either case. *he invitee has pn express invitation to remain
on the premises. A licensee is one only entitled to remain on « ‘premises because of the

possessor's consent, A trespasser is one who enters ‘he - es without the possessor's
consent. Id. See also, Yalowizer v. Husky Qil Co * , 167 (Wyo. 1981). Many
states, such as California, have overruled ‘these tr* ‘ations and adopted a rea-
sonable man standard; the landowner has a duty .'f t is >, e to alt who enter uPonthlg

note

Pro erty. See, Rowland v. Christian, 443 P.2d 56" iCal. 1508). In Rowland, the court no
hat the gar\%s status might have some bearing on liability, but would not be determinative.
Id. at 568. Wyoming has retained the traditional classifications. See. Yalowizer, wherein the
Wyoming Supreme Court discusses the Rowland rule and refuses to adopt a reasonable man
standard. Yalowizer, 629 P.2d at 465. _ _ _
24. Possessor of land is defined to include a person who is or has been in possession
of the land with "intent to control it." Restatement (Second) Of Torts § SAE (1965).
25. 1d. § 343 and cmt. b. . N .
26, 1d. 8343 and cmt. b. Wyoming generally follows the Restatement position re?ard|n7g
duties owed to invitees. See, Radosevich v. Board of County Commission!rs, 276 P.2d 747,
749 (Wyo. 1989); McKee v. Pacifi.' Power & Light, 417 P.2]°426, 429 (Wyo. 1966). However,
the Wyoming Supreme Court has rejected the Res: tement position regarding duties owed to
licensees. Under Wyoming law, a possessor owes a licensee and a trespasser a duty only to
refrain from willful or wanton |nfur¥. See, Holland v. Weyher/leseX Constructors, “Inc,, 651
F. Supp. 409. 415-16 (D. Wyo. 198 g; Yalowizer, 629 P.2d at 466, 469-70; Maher v, City of
Casper, 219 P.2d 125, 127 (Wyo. 1950). Compare Restatement (SecondF Of Torts 5 342
(1965) (additional duty of possessor of land to exercise reasonable care to licensee to warn of
or make safe any known or reasonably discoverable dangers). See infra notes 183-93 and ac-
companymsg text for a discussion of the Act's interaction with Wyoming premises liability law.
27, See. e.g., Codd v. Stevens Pass, Inc., 725 P.2d 1008, "1010 (Wash. 1986) and" cases
cited Infra_notes 43-90 and accompanying text. o .
28. See. e.g., Sunday v. Stratton, 390 A.2d 398, 402 (V. 1978) (Duty to invitee to give
warning of reasonabIB/ discoverable hidden danger): Burke v. Ski America, Inc., 940 F.2d 95,
97 (4th” Cir. 1991) (Duty to invitee only if no inherent dan%er and danger of premises not
obvmusg; Daniely v. Goldmine Ski Associates, Inc., 266 Cal. Rptr. 749 (1990) (Duty to invitee
does not extend to obvious dangers); and cases cited infra notes 43-90 and accompanying text.
29. Wright v. Mt. Mansfield Lift, Inc., 96 F. Supp. 786,791 (D. Vt. 19515).
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30. 1« Although this was not clearly expressed in the opinion, a commentator notes that
this was precisely the basis of the court's decision:

The court in Wright did not find the area operator neglrgent Since assumption of

risk in its secondary sense is rn affirmative defense invoked only after the ne?lrgence

of defendant has been established, the court could not have applied the doctrine of

secondary assumption of risk.

d. Robert C. Manb;{ Assumption of Risk after Sunday v. Stratton Corporation: The Vermont
Sports Injuryl iability Statute and Injured Skiers, 3 ve. L. Rev. 139 (S 78). One commentator
noted that "ta] careful reading of the court's authorrt}/ Murphy v. Steeplechase Amusement
Co. .. . suggests that it is the negation of any duty rather thanthe assumption of risk which
is conclusive.” Lisman, supra, note 7 at 316,

31, The elements of a cause of action in negligence are: (1) a Ie[qal duty, (5) breach of
the Ie?al duty, (3) proximate cause and 4) damages. Pine Creek Canal No. I'v, Stadler, 685

P.2d 13, 16 (W { . 1984). Plaintiff has the burden of grovrng the elements of his prima facie
Case |d. See also. Restatement (Second) Of Torts § 328A (1965).

32. The elements of the classic defense are that plaintiff voluntarily encountered the risk
with knowledge and appreciation of the danger. Prosser, supra note 5, § 68 at 486-87.

33. Meisirich v. Casino Area Attractions, Inc., 155 A.2d 90, 93 (N.J. 1959). Prior to
the advent of comparative negligence laws the successful application of the defense of as-
sumption of risk completely barTed plaintiffs ability to recover. Following the enactment of
comparative negligence laws, the assumption of risk defense was merged into contributory
neglré;ence allowing a comparison of fault, Keeton et. al., supra notes at 496; infra notes
9196 (Express assumption of risk, wherein the plaintiff agrees in writing or otherwise to relieve
def endant of any duty owed is excluded from this discussion. See Restatement (Second) Of
Torts §4968 (1965), for an explanation of that doctrine.

Keeton et. al., supra note 5 at 455. Wyomrn% foIIows this rule: "contributory neg-
Irgence and assumption of Tisk can become questions of law in only the clearest of casés and
are usuall%r |y questions,” Anderson v. Schulz, 527 P.2d 151, 1 253 (Wyo. 1974).
es Warren, Volenti Non Fit Injurra in Actions of Negli Igence, 8 Harv. L. Rev.
457, 458-59 (1895). Warren notes “hat the maxim "Volenti non fit injuria” is strrctl% not a
defence, but a rule of law regarding a plaintiff's conduct which forms a bar to r suit brought
by him . .. [it) is really proof of no basis to a right of action.” Accord: Fowler F. Harter
Et AL, The Law of Torts §21.0 at 189 & note 2, Vol, 4 (1986).
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36. James Fleming, Jr., Assumption of Risk, 61 Yale L.J. 141 (1952; (emphasis added).

37. 155 A.2d at 93 (N.J. 19 Jp S _

38. 1d. (" nphasis added). These distinctions developed in the law of master and servant.
The master was not liable to the servant in ne%llgenqe for damages resulting from inherent
risks. Therefore, the servant must prove, as Par of his prima facie case, the duty owed; or,
that damal_t]]es resulted from something other than an inherent risk. In this form, it was not a
defense. However, if the servant proved his prima facie case, the master could then assert
assumption of risk as n defense, urging that the servant assumed the risk despite the master's
negllgzence. The burden of proof was then upon the master to prove the elements of this defense.
Id.” at 93. See {Iso Barnette v. Doyle, for a discussion of volenti non fit injuria in the master/
servant context. 622 P.2d 1349, 1356-59 (Wyo. 1981). . _
39, Although plaintiff must present facts giving rise to the existence of a legal duty, it
is the court's function to determine, as a matter of law, whether those facts ultimately give
rise to a legal duty. Restatement (Secondg Of Torts § 328 A-B (1965%. Wyoming adheres
to these principles. See. ng MacKrell v. Bell H2S Safety, 795 P.2d 776, 779 (Wyo. 1990);
Maxted v. Pacific Car & Foundry Co., 527 P.2d 832, 835 (Wyo. 1974). o

40. In Meistrich, the court noted that in its primary sense, assumr'ion of risk is a duty
analysis with the burden on plaintiff to demonstrate the existence of a legtl duty. Historically,
however, if plaintiff proved "his prima facie case, defendant would assert assumption of risk
as an affirmative defense. "Thus two utterl¥ distinct thoughts bore the same label with inevitable
confusion.” Meistrich v. Casino Arena Attractions Inc., 155 A.2d 90, 93 (N.J, 1959), citing
Martin v. Dcs Moines Edison Light Co., 106 N.W. 359, 363 (1906). The Meistrich court con-
cluded that the burden of proof under the primary assumption of risk doctrine should remain
with the plaintiff to demonstrate the existence of a legal duty. The court held that the defense
of assumption of risk is merely a phase of contrlbutog negligence ar.d hence, the burden of
proof as to this defense should rest with defendant 0l _

Modern text writers agree; See Fowler F. H/rier Et Al,, The Law of Torts, 1 211
(19563; Restatement (Second) Of Torts § 496G cm., b & c (1965); Manby, supra note 30
at 138. Some have suggested (hat the term “assumption of risk" simpk be abandoned, leaving
the court with the concepts of negligence and contributory negllgence; “(e)xperience ... in-
dicates the term '"assumption of risk” is so apt to create mist that it is better banished from
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the scene. We hope we have heard Ihe last of it." McGrath v. American Cyanamid Co., 196
A.2d 238 (1963% see also James Flemrn% Jr., Assumption of Risk: Unhappy Reincarnation
78tYaIe L.J. 185, 186-187 and n Il (19 869) Keeton, et al., supra note 5,°§ 68 at 493 and
note 3
See also, Tiller v. Atlantic Coast Line R.R., 318 U.S. 54, 68 (1943). Justice Frankfurter
noted in a concurrrng opinion that:
The phrase "assumption of risk” is an excellent illustration of the extent to which
uncritical use of words bedevils the_law. A phrase begins life as a literary expression;
its felicity leads to its IazY repetition; and' repetition soon establishes it as a Iegal
fgrmula undiscriminatingly used to express different .nd sometimes contradictory
ideas

* See aLo Manby, supra note 30 at 128, 136.

41, See supra notes 2; 31-40 and accompanying text.

42 1d. See also supra note 12; infra notes 97-109 and accompan%/rng text for a discussion
of the obvious danger rule, another prrmaSy assumption of risk doctrine.

43 9 F. Supp. 786, 791 (D. V

Paige Bigelow, Ski Resort Lrabrlrt for Neglrgence Under Utah's Inherent Risks of

Skrrn% Statute Utah L. Rev, Vc!. 1of 1992, 311, 314 (1992); K, Fererhelm et al., From
Wright to Sunday and Beyond: Is the Law KeeFrng up with the Skiers?, Utah L. Rev, Vol.
1985, 885, 886 (1 85{ Wendy A. Faber, Utah's Inhérent Risks of Skiing Act: Avalanche from
Caprtol Hill, u'tah L. Rev, Vol. 1980, 355, 358 & note 24 (1980); Manby states it another

way,
[wihen a court bars recovery by an injured skier, declaring that the injured person
assumed the risk,” what is really stated is that the defendant area operator fulfilled
the required duty of ordinary care. This is to be distinguished from saying that the
injured skier assumed_the risk of the operator's neglrgence for the injured skier has
never consented to relieve the operatorothrs Ier}r | duty of ordinary care. It is srmPly
that the ?roxrmate cause of the injury was not a bréach of any ‘duty owed by the
defendant, but rather a dan?er inherént in the sport, not within thé ambit ot the
operator's reasonable contro
Manby, supra note 30 at 139.
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45. See cases cited infra, notes 46-90 and accompanying text.

In_a negligence action, it is the plaintiffs initial burden to present evidence of a duty
owed: i.e, that his injury was not caused by an inherent risk. Therefore, the elements of the
classic defense of assumption of risk (consent, knowledge and aRprecratron) should not be at
issue. (SeesuFra notes 31-10 and accompanying text). In fact, such concepts are largely implied
because of plaintiff's consent to take part in the sport. See, Wright v. Mt. Mansfield Lift,
Inc., 9% F. Supp. 786, 791 (D.Vt. 1951% Sunday v. Stratton, 390 A2d 398, 403-04 (V. 1978{2
Restateuent g econd) of Torts § 496G cmts. b & ¢ t 965) Bigelow supra note 44 at 31
setlt 1vatn 2dae7r 2T@r’ssen Legal Liability and Risk Management fof Public and Private Entities

ol.”la

The erqht court drd not contemplate that plaintiff had actual knowledge or appreciated
the dangers of that specific snow covered slump. However, because defendant has the burden
to prove the presence of these three elements under the defense of assumption of risk (Keeton
et al., supra note 5 at 484 %486) and the doctrines of primary and secondarfy] assumption of

elements must
be proven_present at the inherent risk duty analysis. stage. Se¢ Ab rgﬁr Holman Harkrns A
Guide to Judicial Interpretation of Maine's Ski Liability Statute: 26 Me.
J., Nov. 1991 344, 350; Rosen v. LTV' Recreational Develogment 569 F2d 1117 121 (JOth
Cir. 1978): Smith V. Seven Springs Farm, Inc., 716 F.2d 1002, 1009 (Ct. Ap. Pa. 1983).
46 I1d72 N. Y2882d 276 (Ct.CIN.Y. 1958).

Id. at 282,

49 Id. at 285. The courtnoted that if the operator had made specific reﬁresentatrons
about the snow conditions on the run, it might have been found to have breached its duty
|d. at 282. The court fell shortof hoIdrng thatthe bare spot was an inherent risk of skiing
or that the proxrmate cause ot the injury was an inherent risk; h wevcr, this can be inferred

from a read rn?\I é)
W, 2d 164 1969 aff'd, 189 N.W.2d 208 (1971).
51 Id at 209.
52. 1d. at 210.
53, 1d. at 210 11,

risk have been so confused, some courts and commentators suggest that suc
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54 Id at 218 (emphasis added.)
dphyv Steeplechase Amusement Co., 166 N.E. 173, 174 (N.Y. 1929); Wright v.
MI. Mansflel Lift. Inc., 96 F. Supp. 786 gD Vt. 1951)

56. Kaufman v. State. 172 N'Y.S.2d 276 (1958).

57. 420 F. Supp 781 (D.Vt. 1976).

58, Id. at 788,

59, Id. at 787,

.60. 1d. at 786-87.

61. 1d. at 786-787.

62. 1d. at 786-88; see also supra notes 32 and 45,

63. In Wright, the snow covered stump was a latent danger. It was irrelevant that plaintiff
had no actual knowledqe of the stump. The stump was objectively "obvious" to anyone who
chose to participate in the sport, and therefore unallfled asan obvious andnecessaryinherent
dan?er Wright'v. Mt. Mansfield Lift, Inc., 96 Sf 786, 791 (D.Vt.1951).Accord, Dill-
worth v. Gambardella, 776 F. Supp. 170 (D. Vt. 19
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54. 390 A.2d 398 (Vc. 1978).
63. 1d. at 400.

66. 1. at 401-02.

67. Id. at 403.

68. td. at 402. The court stated:
Nor do we subscribe to the theory that the brush here in question is such an inherent

danger, given defendant's unchaﬁenged testimony, the hasis for its whole defense,
that'iu_modem methods of care have made such a growth, within the travelled trail,

y impossible.
69. Id. at 401-403. The court noted that:
At the time of the accident some 52 ski patrolmen were on duty, plus a trail crew
charged with checking for hazards. At least 17 pieces of heavy equipment were avail-
able for use, plus other transportation. Prior to 1974, Stratton had widely odvertised
its world wrde reputation for trail maintenance, "meticulous grooming" and "top

qualrty cover.'

td.
. 1d. at 403,
71. td. at 401-03.
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announcement that “the timorous need no longer stay at home.” %
Operators were gravely concerned that post-Sunday, they would be
viewed as insurers of safety, thus threatening their continued exis-
tence. @

The court’s holding in Blair v. Mt. Hood™ further illustrates the
continued confusion surrounding the t rm assumption of risk when
used in connection with the inherent risk doctrine. In Blair, plaintiff
was injured in a fall while skiing.3The Oregon Supreme Court strug-
gled with the interpretation of a statute whereby the legislature had
abolished the doctrine of implied assumption of risk.® The Court
agreed that an instruction on assumption of risk was improper, but
re-affirmed the jury verdict for the operator because of plaintiff’s
failure to timely object to the instruction.77 The court noted that the
legislature had abolished assumption of risk, thereby precluding the
use of the doctrine, either in connection with primary or secondary
assumption of risk.B However, the court noted that the concept of*
primary assumption of risk (inherent risk doctrine) was still com-
pletely viable if it were couched in terms of the legal duty owed.®
In other words, if plaintiff failed to prove a legal duty owed, there
could be no negligence, and defendant would be relieved of liability.&

72. Id. at 402. To the contrary, the court acknowledged the validity of the inherent risk
doctrine as espoused in Wright, but simply believed that the snow covered brush before it
could not be viewed as an inherent risk. The court thus went on to affirm the juryverdict,
finding that Stratton had breached its duty to inviteesby failing to warnabout orremove the
brush, which breach was the proximate cause of the injuries. Id. at 401-0.1. Probably because
of the severity of the injuries (quadriplegia) and the large damage award, many misunderstood
the court's decision as rejecting the Wright inherent risk doctrine. See Farrow, supra note S
at 270, n.76, infra note 110. See supra note 8 for reaction to Sunday.

73. See supra note 8.

74. 630 P.2d 827 (Or. 1981); rch. den., modified, 634 P.2d 241 (Or. 1981).

73. Plaintiff fell when he chose to return to the base lodge by way of a run he had
never skied. He failed to see a sharp curve in the run and skied directly into a creek ravine.

Id. at 828.

76. Or. Rev. Stat. § 18-475 (2) provided: "The doctrine of implied assumption of risk
is abolished." Blair, 630 P.2d at 829.

77. 1d. at 833. The jury had returned a verdict f*i operator and the court ofappeals
had reversed based on jury instruction error. Id. at -<.9.

78. The court stated:

We conclude that in flatly abolishing the "doctrine of implied assumption of risk"

the legislature intended to abolish all use of the concept of plaintiffs assumption

of risk in negligence cases (other than in its “express” sense) whether as a defense

to defendant's prior “"tortious" conduct or as a shorthand phrase for detendant's

lack of duty under the circumstances or breach of duty.

Id. at 831.
79. Id. at 832.
80. Probably because of this incredible confusion, the Oregon legislature later enacted

a ski statute which expressly recognized the inherent risk doctrine. Or. Rev. Stat. } 30.970
to 990 (1991). Or. Rev. Stat. § 30.975 provides:
In accordance with OKS 18.470 [regarding contributory negligence) and notwith-
standing ORS 18.475(2) (abolishing the doctrine of implied assumption of risk), an
individual who engages in the sport of skiing, alpine or nordic, accepts and assumes
the inherent risks of skiing insofar ax they are reasonably obvious, expected or nec-
essary.

td.
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Later, in Smith v. Seven Springs*' the third circuit affirmed a
summary judgment for the ski area operator. In Smith, plaintiff
was injured when he fell on an icy slope.8 The court was asked to
determine whether the comparative fault statute (which abolished the
defense of assumption of risk) contemplated the continued viability
of the primary assumption of risk (inherent risk) doctrine” in down-
hill skiing cases.” The court determined that the statute was meant
'0 preserve the inherent risk doctrine, but throughout the opinion,
referred to the doctrine as a “defense,” even though the court iden-
tified that the “defense” involved a duty analysis.&

The court identified that the operator owed certain duties to his
invitees, but stopped there with its duty analysis.& The court then
analyzed the inherent risk doctrine like a defense, determining not
whether the pole condition constituted an inherent risk, but whether
plaintiff had known and appreciated the danger, and voluntarily con-
sented to it.8 The court then held that plaintiff’s assumption of risk
relieved the operator of any duty of care (even had the operator been
negligent).® Although the court called it a primary assumption of risk
analysis, the court had in fact applied secondary assumption of risk
analysis.Q

81. 716 F.2d 1002 (3d Cir. 1983).
82. Id. at 1009.

83. After falling on (he slope, the plaintiff collided with a telephone like pole and some
snow-making pipes. ld. at 1005.
84. In Smith, the court referred to the “‘inherent riskdoctrine” as the "primaryas-

sumption of risk" doctr'ie, As stated supra, the authors have avoided using the term"as-
sumption of risk," where appropriate, to avoid confusion.

85. Id.at1006.Pennsylvania'scomparativenegligence statutecontained (andstill con-
tains) a sectionwhich preserves the primaryassumption of riskdoctrine indownhillskiing
cases:

(c) Downhill Skiing.-

(1) The General Assembly finds that the sport of downhill skiine is practiced by a

large number of citizens of this Commonwealth and also attracts to this Common-

wealth large numbers of nonresidents significantly contributing to the economy of

this Commonwealth. It is recognized that as in some other sports, there are inherent

risks in the sport of downhill skiing.

(2) The doctrine of voluntary assumption of risk as it applies to downhill skiing

injuries and damages is not modified by subsections (a) and (b).

Pa. Cons. Stat. Ann. 42 § 7102(c) (1982).

86. Smith, 716 F.2d at 1005-09.

87. Id. at1009.

88. Id. at1005, 1007-09.

89. Id. at1009.

90. The court should have determined, os a matter of law, whether the injuries resulted
from an inherent risk. If so, the operator had no duty to plaintiff, and plaintiffs cause of
action must fail. If not, the court could determine if (he operator had breached its duty and
correspondingly, if plaintiff had assumed the risk in a secondary sense. At that point, defendant
would have the burden to piove plaintiffs contributory negligence,€.g.,his knowledge, ap-
preciation and consent. If lie succeeded, the court could have then utilized thecomparative
fault statutd to compare the fault of the panics accordingly.
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D. Enactment of Comparative Negligence Laws

Comparative negligence laws contributed to the continued con-
fusion between the inherent risk doctrine and secondary assumption
of risk.9 In most states, following enactment of comparative negli-
gence laws, assumption of risk was merged into contributory negli-
gence. Neither defense continued as an absolute bar to a negligence
cause of action.® If the plaintiff proved his prima facie case, the
defenses were only available to assign plaintiff with a share of the
fault and so reduce his ultimate recovery.®

It became critical to distinguish between the inherent risk “duty”
analysis, and the defense of secondary assumption of risk (contrib-
utory negligence). Despite the distinction, some courts ruled that the
doctrine of assumption of risk, whether primary (inherent risk) or
secondary, had no place in the law with the advent of comparative
negligence principles.? This was done despite the fact that inherent
risk duty analysis precedes the application of comparative negligence
principles; if an injury is the result of an inherent risk, defendant
owes no legal duty and cannot be found negligent, hence, there is
no negligence to compare.% It was abundantly clear that the inac-
curate use of the term “assumption of risk” to describe the inherent
risk doctrine had launched the doctrine into even more troubled wa-
ters.%

91. See supra note S and accompanying text.

92. Keeton et al., supra note 5, § 68 at 496. See also supra ncte 33 and accompanying
text.

93. Id.

94. Keeton et al.. supra note 5. See. €.g. Rosen v. LTV Recreation Development, Inc.,
569 F.2d 1117, 1121 (lr<th Cir. 1978) (Tenth Circuit held that because the Supreme Court of
Colorado had merged assumption of risk into contributory negligence following adoption of
comparative negligence laws, primary assumption of risk (inherent risk) doctrine could not be
used to absolve operator of liability. The court failed to identify the inherent risk doctrine as
a duty analysis and simply held that the elements of an assumption of risk defense—knowledge
and consent—would be weighed in determining plaintiff's potential comparative fault.) In es-
sence, the court skipped over the inherent risk duty analysis and presumed a duty on the part
of the operator.

95. Keeton et al., supra note 5. In Dillworth, the Vermont Federal Court, citing Sunday
held:

. any chance of conflict between a comparative negligence statute and the defense

of primary assumption of the risk as an absolute bar to recovery becomes non-

existent. When a primary assumption of the risk exists there is no liability to the

plaintiff because there is no negligence on the part of the defendant to begin with;

the danger to the plaintiff is not one which the defendant is requred to extinguish

or warn about. Having no duty to begin with, there is no breach of duty to constitute

negligence.
Dillworth v. Gambardella, 776 F. Supp. 170, 173 (D. Vt. 1991). Accord, Clover v. Snowbird
Ski Resort. 808 P.2d 1037, 1046 (Utah 1991); Smith v. Seven Springs Farm. Inc., 716 F.2d,
1002, 1008 (3d. Cir. 1983).

96. See. Meistrich v. Casino Arena Attractions, Inc., 155 A.2d 90, 93 (N.J, 1959). See
also, Smisscn, supra note 45, 5 5.22 at 235-36.
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E. Wyoming Example

The Wyoming Supreme Court has never had an opportunity to
analyze the inherent risk doctrine. However, ihe court has had ample
opportunity to rule upon the scope of the obvious danger rule, a
primary assumption of risk doctrine quite similar to the inherent risk
doctrine. 9/

The court’s varied and inconsistent analysis of the obvious dan-
ger rule sheds light on the equal historical confusion in Wyoming
surrounding primary assumption of risk concepts.®8

Historically in Wyoming, a possessor of land had no duty to his
invitee to protect him from reasonably known, discoverable or ob-
vious dangers on the premises.® If plaintiffs injuries were caused by
such dangers, the defendant owed no duty, and was therefore ab-
solved of liability.1® However, throughout the years, the Wyoming
Supreme Court has analyzed the obvious danger rule inconsistently—
both as a duty limitation [primary assumption of risk] and as a form
of contributory negligence [secondary assumption of risk.]1l

In Sherman v. Platte County,m the Wyoming Supreme Court
held that because the obvious danger rule operated to limit a pos-

97. See cases died in: Lisa A. Yerkovich, Torls-The Obvious Danger Rule-A Qualified
Adoption of Secondary Assumption of Risk Analysis. O'Donnell v. City of Casper, 696 P.2d
1278 (Wyo. 1985), 21 Land & W ater L. Rev. 251 (1985) (hereinafter Yerkovich]; Barbara L.
Lauer, Torts-Assumplion of Risk and the Obvious Danger Rule. Primary or Secondary ,4s-
sumption of Risk? Sherman v. Platte County, 642 P.2d 787 (Wyo. 1982), 18 Land & W ater
L. Rev. 373 (1982) [hereinafter Lauer].

Note that the obvious danger rule only operates to limit a possessor’s duty in the premises
liability context. Cervelli v. Graves, 661 P.2d 1032, 1039 (Wyo. 1983). In contrast, the inherent
risk doctrine can apply outside the premises, liability context in cases involving activities such
as climbing and rafting (recreational provider not "possessor" of land). See also infra note
144. For a discussion of the Act’s interaction with Wyoming premises liability law and the
Wyoming Recreational Use Statute, see infra notes 183-210 and accompanying text.

98. See also O’'Donnell v. City of Casper, 696 P.2d 1278, 1288 (Wyo. 1985). Authors
Lauer and Yerkovich advocate the complete abrogation of the obvious danger "duty" limitation
in favor of a fault comparison in all cases. See Lauer and Yerkovich, supra note 97.

99. Sherman v. Platte County, 642 P.2d 787, 790 (Wyo. 1982). See also supra nc:e 26
for a discussion of the duties owed to licensees and trespassers.

100. Id. (Compare the inherent risk doctrine: if plaintiffs injuries are the result of an
inherent risk of the sport, the defendant owes no duty, is not negligent, and is therefore absolved
of liability.) In Sherman, the Wyoming Supreme Court cited two rules: the no duty/obvious
danger rule and the no duty/natural accumulations of ice and snow rule. The court held that
the latter rule expanded the scope of protection given the occupier under the former rule. Id.
at 789.

Restatement (Second) of Torts 5 343A, cmt. ¢ (1965) discusses "inherent" dangers:

{ 343A. Known or Obvious Dangers.

The possessor’s activities may involve a risk which isknown or obvious to those

who enter his land, either because the risk is inherent in the nature of the activity

itself, or because they are aware that it is carried onin a manner which involves
risks that are not necessarily inherent in such activities.

101. O'Donnell, 696 P.2d at 1281-82.

102. 642 P.2d 787 (Wyo. 1982).
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sessor’s Huty [primary assumption of risk analysis], it remained un-
affected by Wyoming’s comparative negligence act.18 However, in
O'Donnell v. City of Casper, the court held that the duty limitation
of the obvious danger rule was not consistent with comparative neg-
ligence principles.1 The court proceeded to narrow the obvious dan-
ger rule to limit the possessor’s duty only in cases involving natural
conditions. 5 The court thus expanded the scope of a possessor’s
duty, holding that the obviousness of the danger arising from an
artificial or man-made condition must only be viewed as a factor in
assessing the plaintiffs potential contributory fault.1®

In a strong dissent, Justice Rooney urged that the majority:

[wjoiild dissect negligence by removing one of its essential
elements and then treat the remaining elements as a viable
whole in comparing them with the dissected element. Negli-
gence consists of a duty, a violation of the duty, proximatcly
causing the injury. (Cites omitted). The majority opinion sets
“duty” off from “negligence” and then discusses the pres-
ence, or absence, of “negligence” without one of its com-
ponent pans. Xy

Justice Rooney noted the majority opinion incorrectly confused the
application of contributory negligence which “necessarily presup-
poses” the presence of defendant’s negligence, with the application

103. td. al 790. The court held:

Comparative negligence only abrogated absolute defenses involving the plaintiff's own

negligence in bringing about his or her injuries. See Brittain v. Booth, 601 P.2d 532

(Wyo. 1979). However, it (lid not impose any new duties of care on prospective

defendants. Since the law of this state is to the effect that there is no duty to remove

or warn of an obvious danger or one that is known to plaintiff, no change was

accomplished in that law by the adoption of comparative negligence, (emphasis added).

104. 696 P.2d 1278, 1281-83 (Wyo. 1985). The court failed to distinguish the obvious
danger rule as a primary assumption of risk "duty" analysis and instead lumped it with sec-
ondary assumption of risk. Primary assumption of risk is not inconsistent with comparative
fault principles (supra note 95 and accompanying text). Precisely because the defense of [sec-
ondary) assumption of risk is inconsistent with comparator fault principles, it has been merged
into contributory negligence for purposes of comparing fault under the Comparative Negligence
Act. Neither doctrine survives as a complete defense to a negligence action. Brittain, 601 P.2d
at 534. Indeed, Wyoming recommends no jury instruction on the defense of assumption of
risk. Wyo. Pattern Jury Instructions, § 3.07 (September 1981).

105. O'Donnell, 696 P.2d at 1283. The holding in O'Donnell has been affirmed; see e.g.,
Stephenson v. Pacific Power & Light Co., 779 P.2d 1169, 1179 (Wyo. 1989); Radosevich v.
Board of County Commissioners, 776 P.2d 747, 749 (Wyo. 1989). Although the court's holdings
in Stephenson and Radosevich refer only to invitees, it appears that the obvious danger rule
also applies to licensees. See Allen v. Slim Pickens Enterprises, 777 P.2d 79, 82 (Wyo. 1989).

106. O'Donnell, 696 P.2d at 1281-82. Note that a different body of law applies to "at-
tractive nuisances," a doctrine which delineates a possessor’s duty to children in the context
of artificial conditions. See Thomas v. South Cheyenne Water and Sewer District, 702 P.2d
1303, 1305 (Wyo. 1985), citing with approval Restatement (Second) of Torts § 339 (1965).

107. O'Donnell, 696 P.2d a: 1288.
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of the obvious danger rule, which is focused on defendant’s lack of
a legal duty.1B Justice Rooney concluded that the application of the
obvious danger rule or, the analysis of whether a legal duty exists,
is a question of law for the court. He noted that the majority largely
ignored this issue in its opinion.1®

The Wyoming Supreme Court’s ruling in O'Donnell, holding in-
tact only a portion of the obvious danger rule, certainly left the vi-
ability of other primary assumption of risk doctrines, like the inherent
risk doctrine, very unclear.

F. Callfor Protective Legislation

The Sunday decision sent a shock wave through the entire ski
industry. It appeared that the inherent risk doctrine was in tatters,10
leaving the ski industry reeling ever the thought of skyrocketing in-
surance rates, potential uninsurability and ever increasing liability.1l
In Wyoming and other western states, the concern was multiplied,
because recreation was quickly becoming a critical segment of econ-
omies suffering from downturns in the energy and ranching indus-
tries. 12

Unfortunately, many misinterpreted the Sunday decision as lim-
iting or killing the inherent risk doctrine as framed in Wright and
Murphy.I' Surely contributing to this misunderstanding was the his-
torical confusion and resulting misapplication of the inherent risk
doctrine by courts throughout the country. In any event, the ski in-
dustry and state legislatures reacted quickly to this perceived 180 de-
gree change in the courts’ analysis, scrambling to adopt protective
legislation which would preserve the inherent risk doctrine as enun-
ciated in Wright."*

G. Legislative Enactments

Legislatures across the country enacted a variety of legislation
in an attempt to allocate the responsibilities between recreational

108. Id. al 1290.

109. Id. at 1289-90.

110. In reality, Sunday acknowledged the viability of the inherent risk doctrine, but simply
chose not to apply it to the facts of the case. Sunday v. Stratton Corp., 390 A.2d 398 (Vt.
1978). See supra note 72.

111. Reasons for the premium increases, coverage decreases and unavailability of insurance
include: (1) investment decisions by insurance companies during the double digit interest periods
of the late 1970's; (2) lack of competition; and (3) the cost of frivolous suits. See e.g. supra,
note 8.

112. See supra note 10.

113. See supra note 72.

114. See supra note 9.
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providers and participants. Twenty-six jurisdictions currently have this
type of legislation in place.l Many states’ legislation also contain
abbreviated notice of claim and statute of limitations provisions.116
Colorado’s statute appears unique in providing for a cap on plaintiff’s
recoverable damages.1l7

Two different approaches have been taken. Under the first ap-
proach, the legislature defines the legal duty and the scope of inherent
risks, or both, and the trier of fact decides factual issues. This will
be referred to as the “legislative approach.” Under the second ap-
proach, the judge determines the legal duty and scope of inherent
risks and the trier of fact decides factual issues. This will be referred
to as the “judicial approach.”

Only the Wyoming, Vermont and Pennsylvania statutes follow
a true judicial approach.18 The remaining twenty-three states in some
way attempt to define the respective duties of operator or participant,
the scope of inherent risks, or all three.19 The Maine, Massachusetts
and Washington statutes, though defining operator/participant duties
to some degree, do not define inherent risks.20 Wyoming, Vermont
and Wisconsin are the only jurisdictions whose acts cover all rec-
reational sports. 1

115. Id. See Arthur N. Frakr and ianna S. Raukin, Surveying the Slippery Slope: The
Questionable Value of Legislation to Limit Ski Area Liability, 28 1daho L. Rev. 227 (1991-
92), for a discussion of inherent risk legislation in the ski context. Authors Frakr and Raukin
take a dim view of the efficacy of this type of legislation.

116. See supra note 9 Colorado: 2-year statute of limitations, § 33-44-111; Maine: 2-year
statute of limitations, 14 § 752B; Massachusetts: 90 day notice of claim with limited grace
period, 1-year statute of limitations, § 71P; New Hampshire: 90-day notice of claim, 2-year
statute of limitations, § A25; Oregon: 180-day notice of claim with limited grace period, 2-
year statute of limitations, § 30.980(1) & (3); Tennessee: 90-day notice of claim, 1l-year statute
of limitations, § 68-48-107(c).

117. Coio. Rev. Stat. Ann. 5 33-44-113 (Supp. 1991) provides as follows:

The total amount of damages which may be recovered from a ski area operator by

a skier who uses a ski area for the purpose of skiing or for the purpose of sliding

downhill on snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, a snow board,

or any other device and who is injured, excluding those associated with an injury

occurring to a passenger while riding on a passenger tramway, shall not exceed one

million dollars, present value, including any derivative claim by any other claimant,
which shall not exceed two hundred fifty thousand dollars, present value, and in-
cluding any claim attributable to non-economic loss or injury, as defined in sections
13-21-102.3 (2) (a) and (2) (b), C.R.S., whether past damages, future damages, or

a combination of both, which shall not exceed two hundred fifty thousand dollars.

The statute goes on to provide an exception, allowing dalnages in excess of the cap in limited
circumstances.

118. Wvo. Stat. §5 1-1-121, -123 (Supp. 1992); Vr. Stat. Ann. tit. 12. § 1037 (1973 &
Supp. 1991); Pa. Cons. Stat. Ann. 42 { 7102 (1982 & Supp. 1992).

119. See supra note 9; See infra appendix A.

120. See supra note 9. Me. Rev. Stat. Ann. tit. 26 5 488; Mass. Ann. Laws ch. 143 }
71N; Wash. Rev. Code Ann. §70.117.024(6). The statutes of Nevada, North Carolina, Rhode
Island and Tennessee, although skier safety acts, do not mention the term "inherent risk."
Id. at note 119.

121. Seesupra note 9. Wvo. Stat. § 1-1-122(n)(iii); Vt. Stat. Ann. Laws. (it. 12 } 1037;



1993 Recreation Sapety Act 1@

Following this wave of legislative activity, constitutional attacks
were launched on some state statutes. In Brewer v. Ski Lift, Inc.,'2
the Montana Supreme Court reversed a summary judgment for the
ski area operator when it struck down portions of the Montana skier
responsibility statute on equal protection grounds. Although the court
appreciated the economic interest in limiting liability for Montana’s
ski industry, it could find no rational basis for broad statutory lan-
guage which 1) essentially eliminated actions against the operator for
operator negligence,13 and, 2) singled out skiers for exemption from
the comparative negligence act, even in cases of potential operator
negligence.1

Wis. Stat. § 895.525(2). Wisconsin, the first state to enact comparative negligence laws, takes
a quite unique approach: a participant's assumption of inherent risks goes directly to his con-
tributory fault for comparative fault purposes. Thus, the provider's duty re: inherent tisks is
entirely presumed. Wis. Stat. 5 895.525(3).

In addition to equal protection concerns, the obvious preference for a recreation act versus
a skiing act is quite apparent from the patchwork approach taken by many state legislatures.
See, e.g. Maine hang gliding "inherent risk" statute. Me. Rev. Stat. Ann. tit. 26, § 489-A;
Idaho outfitters and guides "inherent risk" statute, ldaho Code § 6-1201. Opposition is stiff
to attempted introduction of a bill in the Colorado legislature providing similar protection to
the river rafting industry; see Tort Reform Test, W ail St. Jrnl., March 1992.

Of course, the judicial approach taken in Wyoming and Vermont is, for all practical
purposes, imperative, because those statutes cover an undefinable group of recreational activ-
ities. It would be impossible to thoroughly list out inherent risks and duties for the non-exclusive
group of recreational activities covered by those statutes. Wyo. Stat. § I-1-122(a)(iii) (Supp.
1992); Vt. Stat. Ann. lit. 12 § 1037. See infra note 240 and accompanying text.

122. 762 P.2d 226 (Mont. 1988).

123. Mont. Code Ann. § 23-2-736 (1991) states "a skier assumes the risk and alllegal
responsibility for injury ,0 himself or loss of property that results from participating in the
sport of skiing by virtue of his participation." (Emphasis added.) The court also struck down
the following provision on similar grounds: "the responsibility for collisions with a person or
object while skiing is the responsibility of the person or persons and not the responsibility of
the ski area operator.” The court held that these sections essentially eliminated any proxima.e
cause requirement, thereby precluding recovery against an operator for injuries caused by op-
erator negligence. Brewer, 762 P.2d at 230. The latter section has now been deleted from the
act, and the former section revised to require proximate cause and to clearly delineate an
operator's duties.

Note: both Tennessee and Idaho currently include broad "participation” language in their
statutes and may therefore be subject to constitutional attack on grounds similar to those stated
in Brewer. See, Idaho Code § 6-1106 (1992); Tenn. Code Ann. § 68-18-103 (1992); however,
similar statutory language withstood an equal protection challenge in Lewis v. Canaan Valley
Resorts, Inc. +08 S.E.2d 634 (W.Va. 1991). In that case, the West Virginia Supreme Court
found that, unlike the Montana statute cited in Brewer, the West Virginia statute delineated
certain operator duties, and thereby did not eliminate actions against the operator for operator
negligence. Id. at 647-43.

124. Mont. Code Ann. § 23-2-737 (1991) provided that: "Notwithstanding any compar-
ative negligence law in this state, a person is barred from recovery from a ski area operator
for loss or damage resulting from any risk inherent in the sport of skiing ... ." The court
held that the statute singled out skiers, to the exclusion of other inherent risk sports, for
exemption from application of the comparative negligence laws. Brewer, 762 P.2d at 731.

If the entire act had been more carefully drafted to preserve actions against operators for
operator negligence, this section should have appropriately triggered the notion that comparative
negligence laws do not conflict with the inherent risk doctrine; if an inherent risk caused the
injury, there is no operator duty and no negligence to compare. See supra note S. However,
because other sections of the act eliminated actions for operator negligence, this section had
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On the other hand, courts have generally upheld a legislative
decision to single out skiers, to the exclusion of all inherent risk
sports, for statutory coverage.2i Indeed, the majority of states’ in-
herent risk legislation covers only skiing.16 In Pizza v. Wolf Creek
Ski Development Corp.,22 the Colorado Supreme Court noted the
well established rule that classes may be treated differently, provided
there is a reasonable basis for the differing treatment. The court held
that the ski industry, as an important segment of the state’s economy,
provided that reasonable basis.??*

I1l. The Wyoming Act
A. Legislative History

In 1989, the Wyoming legislature passed Wyoming’s Recreational
Safety Act (the “Act”). The engine driving passage of the Act was
the Wyoming ski industry, represented by its statewide association,
Ski Wyoming, Inc.1® The Act altered versions unsuccessfully pre-
sented in the two previous legislative sessions.13 The impetus behind
the revised Act was an attempt to introduce principles perceived as
beneficial to the growing Wyoming recreation industry while avoiding
potential constitutional conflict. 8 Wyoming legislators hoped that the

a different effect. On the other hand, the court, like the court in RoSen, may have misinterpreted
the inherent risk doctrine as being a secondary, rather than a primary assumption of risk
concept. See supra note 5.

125. See'infra note 127 and accompanying text.

126. See supra note 9.

127. 711 P.2d 671 (Colo. 1985).

128. Id. at 679; see also Northrutt v. Sun Valley Co., 787 P.2d 1159, 1165-66 (ldaho
1990); Lewis v. Canaan Valley Resorts, 40S SE.2d 634, 643 (W.Va. 1991) ("ski” statutes upheld
on same grounds).

129. Ski Wyoming was organized in 1989. Ten ski areas were, and currently are, members:
Antelope Butte - Dayton; Eagle Rock - Evanston; Grand Targhce - Alta; High Park - Worland;
Hogadon - Casper; Jackson Hole Ski Resort - Teton Village; Pine Creek - Cokeville; Sleeping
Giant - Cody; Snow King - Jackson and Snowy Range - Laramie.

130. In 1987 the "Skier Assumption of Risk" bill passed the Wyoming Senate and failed
to gel out of committee in the House (SF 0280 1987). In 1988 the “Wyoming Ski Safety Act”
failed to get the necessary two thirds vote of the legislative members to gain introduction to
the semiannual budgeting session (SF14, 1958). Each bill was based on a Montana model and
proposed to create Wyoming Statute 8§ 1-43-101 through 107. The bills were specific to the
ski industry and would have defined the responsibilities of skiers and ski area operators, barred
recovery by a skier against a ski area operator where the skier is deemed to assume defined
risks, limited damages, and reduced the statute of limitations to two years. These bills followed
the Colorado type legislation, specifically defining duty. The Wyoming legislature avoided the
pitfalls of the Montana statute and did not adopt the bill based on the Montana model. See
supra notes 122-24 and accompanying text (portions of Montana model held unconstitutional).
In 1989 the legislation was renamed "The Recreation Safety Act,” broadening the act to cover
the entire recreation and tourism industry, including affected branches of the government.

131. Id. The legislative intent is clearly set forth in the purpose clause contained in the
original draft of the 1989 law. This clause stated;

1-1-121(b) Legislative Purpose: The legislature finds that sport and recreation op-

portunities, activities, or services are participated in by a large number of residents
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Act would, in time, increase the availability of insurance to recreation
providers, thereby enhancing the recreational opportunities for tour-
ists in Wyoming.12

B. General Scope of Act

The Act provides as follows:

1-1-121 RECREATION SAFETY ACT,; short title.
1-1-122 Definitions.
(a) As used in this act:

(i) “Inherent risk” means any risk that is characteristic
of or intrinsic to any sport or recreational opportunity and
which cannot reasonably be eliminated, altered, or con-
trolled;

(i) “Provider” means any person or governmental entity
which for profit or otherwise, offers or conducts a sport
or recreational opportunity. This act does not apply to a
cause of action based upon the design or manufacture of
sport or recreational equipment or products or safety
equipment used incidental to or required by the sport or
recreational opportunity;

(ili) “Sport or recreational opportunity” means com-
monly understood sporting activities including baseball,
softball, football, soccer, basketball, swimming, hockey,

of Wyoming and attract a large number of nonresidents, significantly contributing
to tourism and the economy of this State. It further finds that few insurance carriers
are willing to provide liability insurance protection to many providers of sport and
recreational opportunities, activities, and services and that the premiums charged by
those carriers have risen sharply in recent years due to litigation and to confusion
as to whether participants are responsible for the risks inherent in the sport or rec-
reational opportunities, activities, and services, Therefore, it is the purpose of this
act. to clarify the law in relation to sport and recreational injuries and the risks
inherent in these sport and recreational opportunities, activities, and services, to es-
tablish as a matter of law that certain risks are inherent in such sport and recreational
opportunities, activities, and services and to provide that, as a matter o f public {toUcy,
no person engaged in that sport or recreational opportunity, activity, or service shall
recover front the owner, operator, or provider of such sport or recreational oppor-
tunity, activities or services for injuries, damages or death resulting from those in-
herent risks. (Emphasis added).
The House Travel and Recreation Committee failed to pass that version of the bill out of
committee by a vote of 1to 8. On introduction to the Senate Recreation Committee the purpose
clause was dropped for simplification and brevity. With other changes, the bill passed the
Senate Committee 5-0 and the full Senate 27-2. On return to the House Recreation Committee
the bill passed 7 to 1and went on to passage by the full House and was signed by the Governor.
132. See supra note 8.
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dude ranching, nordic or alpine skiing, mountain climb-
ing, river floating, hunting, fishing, backcountry strips,
horseback riding, snowmobiling and similar recreational
opportunities;

(iv) “This act” means W.S. 1-1-121 through 1-1-123. (Laws
1989), (ch. 228, 1.

1-1-123 ASSUMPTION OF RISK

(a) Any person who takes part in any sport or recreational
opportunity assumes the inherent risk of injury and all legal
responsibility for damage, injury, or death to himself or other
persons or property that results from the inherent risks in that
sport or recreational opportunity.

(b) A provider of any sport or recreational opportunity is not
required to eliminate, alter or control the inherent risks within
the particular sport or recreational opportunity.

(c) Actions based upon negligence of the provider not caused
by an inherent risk of the sport or recreational opportunity
shall be preserved pursuant to W.S. 1-1-109. (Laws 1989, ch.
228, 1) (13)18

The entire Act consists of only seven paragraphs and includes
the definition of only three terms: provider, sport or recreational
activity and inherent risk. It thus stands in stark contrast to other
states’ lengthy definitions of duties and inherent risks.13 Instead the
Act places the responsibility on the judiciary to determine the exis-
tence of a legal duty owed by the operator to the participant.1d The
Act, along with the statutes of Vermont and Wisconsin, is in a mi-
nority in applying to all recreational sports.1%

The key to the Act is that it codifiesi¥ the common law principles
set out in Wright and Murphy. The court is forced to undertake the

133. Wyo. Stat. 1-1-121, -123 (Supi\ 1991).

134. See supra note 119; See infra note 240 and accompanying text, (discussing why the
judicial approach taken in the Wyoming Act is necessary in light of its coverage of all rec-
reational activities.)

135. Wyoming used the statutes of Vermont and Utah as models for this approach. Utah
has since expanded its skiing statute to include certain defined operator duties, leaning now
towards the legislative approach. Utah Code Ann. {} 78-27-51,-54 (1992).

136. See supra note 121. Applying the inherent risk doctrine to all recreational sports is
consistent with the common law as espoused in Murphy v. Steeplechase Amusement Co., 166
N.E. 173 (N.Y. 1929) and Wright v. Mt. Mansfield Lift, Inc. 96 F.Supp. 786 (D.Vt. 1951).
See supra note 2.

137. In precisely codifying the inherent risk doctrine, the Act does not resurrect assumption
of risk as a complete defense to a negligence action. Set supra note 2 and notes 31-40 and
accompanying text. The constitutionality of the Act should therefore not be thrown into ques-
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duty analysis required by the inherent risk doctrine, rather than con-
fusing the doctrine with secondary assumption of risk or contributory
negligence.18 Furthermore, by placing the duty analysis in the hands
of the judiciary, the Act differs markedly from the legislative ap-
proach taken in other states, like Colorado, wherein legislatures have
exclusively defined an operator’s duties and the scope of inherent
risks.1®

IV. Analysis of Act, Practical Use and Proposed Analytical

Framework

A. Analysis of Act

The original purpose clause states that the Act was intended to
eliminate “confusion,” “clarify the law” in relation to the inherent
risk doctrine, and codify that *““as a matter of law . . . certain risks
are inherent in recreational activities.” 10 The Act does just this in
allowing the court to determine, as a matter of law, if the provider

tion by the Wyoming Supreme Court’s recent decision in Mills v. Niggemyer. 837 P.2d 48
(Wyo. 1992). In that case, a plurality of Justices held that a provision of the Worker’s Com-
pensation Act granting full immunity from liability to co-employees was unconstitutional under
the equal protection provisions of the Wyoming Constitution. Justices Macy & Urbigkit held
that Wyo. Stat.. § 27-14-104 (1992) affected a fundamental right—the employees’ right of
access to the courts under Wyo. Const. Art. 1, § 8—and therefore was subject to a strict
scrutiny analysis. Applying that analysis, the court could find no compelling reason for a
provision which granted co-employees, to the exclusion of other classes, complete immunity
from suit, thus impinging upon an injured parties' right of meaningful access to the courts.
Justice Cardine specially concurred, but argued on other grounds that the provision was un-
constitutional in that it limited the amount of a party’s recoverable damages. Wyo. Const.
AMArt. X, § 4). Cardine reasoned that legislation eliminating a tort cause of action against co-
employees essentially eliminated the right to recover damages, and thus violated Wyo. Const.
art. X, § 4’s plain terms.

In any event, Wyoming's Recreation Safety Act should survive constitutional attack on
cither ground. Because the Act is a codification of the inherent risk doctrine set forth in Murphy
v. Steeplechase Amusement Co., 166 N.E. 173 (N.Y. 1929); and Wright v. Mt. Mansfield Lift,
96 F.Supp. 786 (D.Vt. 1951), it docs not single out a group for special protection (thus re-
stricting a right of access to the courts), nor does it eliminate a previously existing cause of
action.

138. The Act preserves the inherent risk doctrine as a primary assumption of risk concept:
a limitation on the scope of the operator's duty. In this way, the inherent risk doctrine will
avoid the inconsistent judicial treatment accorded to a similar primary assumption of risk
doctrine: the obvious danger rule. Without the statute, the inherent risk doctrine might suffer
the same fate as the obvious darker rule, being gradually pared down as a duty limitation.
See also, supra, notes 97-109 and accompanying text.

139. Coio. Rbv. Stat. {} 33-44-101,-114 (Supp. 1991). The Colorado statute contains
thirteen sections (approximately twelve pages including latest supplement) covering the respective
duties, a cap on recoverable damages, and abbreviated notice of claim and statute of limitations
provisions. For a recent analysis of the Colorado statutory framework, See Fetguson, supra
note 2 at 175-83. Compare Wyoming’s one page Act, SUpra note ’33 and accompanying text.

140. See original purpore clause, supra note 131.
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owes a duty.r1 This duty determination is a two step analysis: was
the injury the result of a risk which is 1) intrinsic to the sport, and
2) one which cannot be reasonably altered, eliminated or controlled.12
If the answer is yes, the risk is inherent. The provider therefore owes
no legal duty and plaintiff cannot maintain a cause of action sounding
in negligence. 3 If the answer is no, the risk is not inherent and
plaintiff may go or. to prove that the provider’s breach of a legal
dutyM caused or contributed to his injury.¥b

141. What would be Ihe affect of an exculpatory clause, post-Act? In Milligan v. Dig
Valley Corp., the Wyoming Supreme Court tpheld the validity of a release, signed by plaintiffs
decedent. 7J4 P.2d 1063 (Wyo. 1908). Plaintiffs decedent was killed in an amateur ski race
called the “lIronman Decathlon" at Grand Targhee Ski Resort in Alta, Wyoming. Plaintiffs
decedent had signed a broad release in favor of defendant, releasing defendant from all liability,
including, the court determined, injuries resulting from defendant's own negligence. The court
held that the release did not violate public policv nor did it find the presence of willful and
wanton misconduct to warrant voiding the rele~c. Id. at 1065-68. Accord, Schutkowski v.
Carey, 725 P.2d 1057 (Wyo. 1986). Both of these cases were decided prior to the enactment
of Wyoming’s Act.

Courts interpreting exculpatory clauses in light of existing legislation have come to varying
conclusions. In Phillips v. Monarch Recreation Corp., plaintiff skier was injured when he
collided with trail grooming equipment at defendant's ski area. 668 P.2d 982 (Colo. App. 1983)
The Colorado Court of Appeals affirmed the lower court’s decision not to enforce release
language on the back of defendant’s lift ticket, as such language was contrary to the provisions
of Colorado's Ski Safety Act. The court held:

Statutory provisions may not be modified by private agreement if doing so would

violate the public policy expressed in the statute, (cites omitted). The statutes at issue

here allocate the parties' respective duties with regard to the safety of those around

them, and the trial court correctly excluded a purported agreement intended to alter

those duties.
Id. at 987.

However, in Fullick v. Breckenridge Ski Corporation, No. 90-1377, 1992 WL 95421 (10th
Cir. Colo. April 29, 1992) (unpublished disposition), plaintiff skier was injured in a speed
skiing competition at defendant’s ski area. The Tenth Circuit affirmed the lower court’s grant
of summary judgment in favor of defendant on the basis of a release signed by plaintiff prior
to the race. Although the exculpatory language released Breckenridge from injuries resulting
from its own negligence, the court held that the release was valid. The court noted Phillips,
but held that the release did not “|a]void nor modifiy] any statutory duty found in the Ski
Safety Act. If one could never release liability to a greater degree than & release provided in
a statute, then one would never need to draft a release, in any context.” 668 P.2d at 987.

See also, Kotovsky v. Ski Liberty Operating Corporation, 603 A.2d 663, 665 (Pa. 1992)
(Superior Court of Pennsylvania upheld lower court’s entry of judgment for defendant on basis
of release; court held that release entered into between private parties (ski racer and ski area)
did not violate public policy as expressed in Pennsylvania ski statute); Collins v. Schweiuer,
Inc., 774 F. Supp. 1253, 1262 (D.ldaho. 1991) (Ildaho District Court granted judgment for
defendant ski area based partially on the ski statute and partially on a release signed by plaintiff
ski racer; release only invalid if it purports to absolve ski area of one of its "public duties"
as outlined in statute.)

142. See supra note 133 and accompanying text. Wvo. Stat. 5 I-1-122(a)(i) (Supp. 1992).

143. See supra note 133 and accompanying text.. Wvo. Stat. § 1-1-123(b) (Supp. 1992).
Plaintiff has the burden of proving the elements of his prima facie case: duty, breach of duty,
proximate cause and damages. McLaughlin v. Michelin Tire Corp., 778 P.2d 59, 63 (Wyo.
1989). if he fails to establish the existence of a duty, he is missing one of the elements of his
prima facie case. See also supra note 31 and accompanying text.

144. Wvo. Stat. § I-1-122(a)(i), may be construed to require the provider to reasonably
alter, eliminate or control non-inherent risks. Wvo. Stat. 5 I-1-122(aXi) (Supp. 1992). If so,
this implied duty could be viewed in tandem with a provider’s other potential legal duties. If
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At this juncture, a closer look at the language of the statute will
shed light on its meaning. The language of the Act is generally clear
and unambiguous.¥6 However, the rules of statutory construction will
be applied to the Act’s provisions to analyze any potential ambi-
guities. ¥r

1. Inherent Risk

In Wyoming, the determination of the existence and scope of a
duty are questions of law for the court.8 The statute employs a
judicial duty analysis consistent with Wyoming law, and the inherent
risk doctrine as espoused in Wright.'®

the provider is a possessor of land, he will owe the participant certain duties pursuant to
Wyoming premises liability law and the Wyoming Recreational Use Statute. See Wvo. Stat.
§ 34-19-101,-106 (1990). For a discussion of the Act's interaction with premises liability law
and the Recreational Use Statute, see infra notes 183-210 and accompanying text. O f course,
whether to impose a duty in any given case is a question of law for the court. Ely, 707 P.2d
at 709. In any event, the Act contemplates the preservation of negligence claims against the
provider as slated in Wyo. Stat. 8§1-1-123(c), "(n)ctions based upon negligence of the provider
.. . shall be preserved pursuant to (the comparative negligence act.” Wvo. Stat. §1-1-123(c)
(Supp. 1991).

145. See supra note 133 and accompanying text. Wyo. Stat. 5 1-1-122(a)(i)(Supp. 1991).
A possessor-provider may still owe no legal duty even absent an inherent risk. Recall the
evolution of the obvious danger rule as a "duty" limitation. Supra notes 97-109 and accom-
panying text. Under current Wyoming law a possessor owes no duty to his invitee for injuries
resulting from naturally existing conditions (i.e. accumulations of ice and snow) which are
known, obvious or reasonably apparent. Shennan v. Platte County, 642 P.2d 787, 789 (Wyc.
1982); Radosevich v. Board of County Commissioners, 776 P.2d 747, 749 n. 1 (Wyo. 1989):
and supra note 99 and accompanying text. Presumably this rule would still apply in the rec-
reational context.

146. The primary goal in construing a statute is to ascertain legislative intent. If the words
of the statute are dear and unambiguous, legislative intent should be gleaned solely by analysis
of the plain and ordinary meaning of the statutory language. Allied-Signal v. Board of Equal-
ization, 813 P.2d 214, 219 (Wyo. 1991). See also Wvo. Stat. 5 8-1-101(a)(i) (1989),

147. Whether or not a statute is ambiguous is a question of law for the court. A statute
will be construed as ambiguous if it is vague, uncertain or subject to varying interpretations.
Allied-Signal, 813 P.2d at 219-20. As the Wyoming Supreme Court stated in State ex. rcl.
Motor Vehicle Division v. Holtz, 674 P.2d 732, 736 (Wyo. 1983):

When the language is not clear or is ambiguous, the court must look to the mischief

the statute was intended to cure, the historical setting surrounding its enactment, the

public policy of the state, the conclusions of law, and other prior and contempo-

raneous facts and circumstances, making use of (he accepted rules of construction

to ascertain a legislative intent that is reasonable and consistent.

Id.

148. Ely v. Kirk. 707 P.2d 706, 709 (Wyo. 1985).

149. Set supra notes 2, 19-21; 29-30 and accompanying text. Other courts that have ju-
dicially determined under ski statutes whether or not the risk is inherent, and hence, whether
or not the operator owes a duty, include the following: Bemiger v. Meadow Green-Wildcat
Corp., 945 F.2d 4, 8 (1st Cir. 1991); Williams v. Heavenly Valley, 946 F.2d 899 (9th Cir.
1992). Schmitz v. Cannonsburg Skiing Corp., 428 N.W.2d 742 (Mich. App. 1988).

In contrast, the Vermont courts have submitted the inherent risk issue to the jury. Dillworth
v. Gambardella, 776 F. Supp. 170, 172 (D.Vt. 1991). Under the Vermont statute,a modelfor
the Wyoming Act, skiers accept as a matter of law the inherent risks of skiing "insofar as
they are obvious and necessary." This language should leave the duty analysis to the judiciary.
However, in Dillworth, the Vermont Federal Court denied plaintiffs motion for new trial
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“Inherent risk” is defined and, as stated, is central to the duty
analysis. D The judge must first determine whether the risk is “char-
acteristic of or intrinsic” to the particular sport and second, whether
the risk can be “reasonably altered, eliminated or controlled.” 15 If
the risk is determined intrinsic to the sport, and, one which cannot
be reasonably altered, eliminated or controlled, it is an inherent risk.13
The Act states that a provider has no duty to alter, eliminate or
control the inherent risks within a particular sport.13

A fundamental problem with the language of Section I-1-121(a)(i)
is that a judge may perceive that a question of fact exists as to what
is “reasonable.” This would allow the jury to inappropiately engage
in the duty analysis. An amendment which would simplify the court’s
inherent risk analysis would be the following: “Inherent risk means
any risk that is characteristic of, intrinsic to, or an integral part of
any sport or recreational opportunity.” The court could then use the
"Gates” factors in tandem with the statute to determine whether the
risk was i.iherent, and hence whether the provider owed a legal duty.55!

following a jury verdict for defendant operator. Plaintiff suffered severe injuries when he
collided with another skier on the slope. The court implicitly accepted the lower court's decision
to let the jury decide whether the risk was inherent, and hence whether the operator owed a
duty. The lower court had instructed the jury on Vermont’s ski statute, informing them that
if they found that "plaintiff assumed the risk of the collision because such collisions are an
obvious and necessary part of the sport of skiing, you must return a verdict for the defendant.”
Note how the court phrases the inherent risk doctrine in assumption of risk versus duty lan-
guage. ld. at 172-73.

150. See supra note 133 and accompanying text. Wyo. Stat. { 1-1-122(a)(i) (Supp. 1992).

151. td.

152. Id. This interpretation is clear from a careful reading of Wyo. Stat. 4 I-1-122(i)
(Supp. 1992). An amendment which would clarify this reading would be the following: “In-
herent risk means any risk that is |) characteristic of or intrinsic to any sport or recreational
opportunity and 2) that which cannot reasonably be altered, eliminated or controlled.”

153. See supra note 133 and accompanying text. Wyo. Stat. 4 1-1-123(b) (Supp. 1992).
What if a provider attempts to alter, eliminate or control what is later determined to be an
inherent risk? Must he do so commensurate with any standard of care? The Idaho ski statute
contains a provision which, like Wyoming, states that the operator has no duty to "alter,
control or lessen" the inherent risks of skiing. However, the statute lists certain operator’s
duties which have been interpreted to be duties regarding inherent risks (i.e. posting signs).
Idaho Code 4 6-1103-04 (Supp.1992). The statute goes further in saying that if the operator
does make an attempt to alter, control or lessen the inherent risks, such attempt need not be
accomplished "to any standard of care.” Id. at 4 6-1103(10). In Collins v. Schweitzer, Inc.,
774 F. Supp. 1253, 1262 (D. Id. 1991), the Idaho Federal Court construed this section to mean
that any attempt by the operator to accomplish the duties re: inherent risks as set out in the
statute could not constitute negligence.

Under the Wyoming Act, the nature of effort undertaken to alter or control a risk would
probably shed ultimate light on whether or not the risk should be viewed as inherent.

154. See discussion of proposed analytical framework, infra notes 224-234 and accom-
panying text. The statutory language "cannot reasonably be altered, eliminated or controlled”
unnecessarily complicates pure common law inherent risk analysis as espoused in Murphy v.
Steeplechase Amusement Co.. 166 N.E. 173, 174 (N.Y. 1929); and Wright v. Mt. Mansfield
Lft, Inc., 96 F. Supp. 786 (D. Vt. 1951). See supra notes 21-22 and accompanying text and
infra note 155 and accompanying text.
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What is an inherent risk? Courts and commentators disagree. In
Clover v. Snowbird, the Utah Supreme Court recently summarized
the scope of inherent risks as follows:

the term “inherent” refers to those risks that are essential
characteristics of skiing - risks that are so integrally related
to skiing that the sport cannot be undertaken without con-
fronting these risks. Generally, these risks can be divided into
two categories. The first category of risks consists of those
risks, such as steep grades, powder, and mogul runs, which
skiers wish to confront as an essential characteristic of skiing

The second category of risks consists of those hazards
which no one wishes to confront but (sic] cannot be alleviated
by the use of reasonable care on the part of a ski resort. It
is without question that skiing is a dangerous activity. Hazards
may exist in locations where they are not readily discoverable.
Weather and snow conditions can suddenly change and, with-
out warning, create new hazards where no hazard previously
existed. Hence, it is clearly foreseeable that a skier, without
skiing recklessly, may momentarily lose control or fall in an
unexpected manner.r’

This expansive definition takes in much of the Wright court’s general
theory on inherent risks.?” However, a reading ¢+ this language and
that presented in Wright solidifies why the determination of what is
an inherent risk must be an integral part of the duty analysis. The
court must be able to incorporate common law principles and changes
in technology to determine whether a particular risk should be clas-
sified as inherent, and thus, whether the operator owes a duty.l&

2. Assumption of Inherent Risks

The Act goes on to provide that persons who participate in the
particular sport “assume the inherent risk of injury and all legal re-

US. 80s P.2d 1037. 1047 (Utah 1991).

156. See supra notes 20-21 and accompanying leal. Note that the Wright court limited
inherent risks to those which were "obvious and necessary.” The snow covered stump in Wright
was a latent danger, but one which the court nonetheless considered "obvious and necessary"
to the reasonable person who participates in the sport. Later courts used these terms to conclude
that the "obvious" element of "obvious and necessary” must mean open, plainly visible, or
something of which the plaintiff had actual knowledge. See supra notes 57-61 and accompanying
text. The drafters of the Wyoming Act avoided use of this language while still adhering to
the principles advanced in Wright v. Mt. Mansfield Lift, Inc., 96 F. Supp. 786 (D. Vt. 1951).

157. In judicially determining whether a risk is inherent under the Wyoming Act, It may
be worthwhile for the court to view other state statutes which list out specific inherent risks.
Hut set contra Hirkins. supra note 45 r. 153. Of course, a consideration of these other statutes
would not be determinative, because the court will use the "Gates" factors to ultimately de-
termine whether the risk is inherent. See discussion of proposed analytical framework, infra
notes 224-234 and accompanying text.
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sponsibility for damage, injury or death .. . that results from the
inherent risks in that sport . .. .” 1B This is simply the codification
of the common law principlel® that the provider’s duty does not
extend to protecting the participant from the inherent risks of the
sport.10 Again, the Act is not resurrecting secondary assumption of
risk as a complete defense to a cause of action in negligence.’il The
“assumption of risk” provision contained in 123(a) is simply the flip-
side of the “no duty” provision contained in 123(b). Full effect can
only be given to Wyo. Stat. 88 I-1-123(a) and (b), by reaching this
conclusion.’® This construction is consistent with the language of
Wright.'&

Because Wyo. Stat. § I-1-123(a) is a restatement of the “no-
duty” provision contained in Wyo. Stat. § I-1-123(b), and the “as-
sumption of risk” terminology has so confused the inherent risk anal-
ysis, an appropriate amendment to that section would be the following:
“Any person who takes part in any sport or recreational opportunity
is legally responsible for damage, injury or death to himself or other
persons or property that results from the inherent risks in that sport
or recreational opportunity.” The proposed amendment cuts out any
unneeded reference to assumption of risk, thereby eliminating the
possibility that Wyoming courts might confuse the inherent risk doc-

trine with secondary assumption of risk. )

3. Provider of Sport or Recreational Opportunity

These two terms have no common law legal significance, but are
both defined in the Act.16* “Provider” is defined one who *“for
profit or otherwisels offers or conducts a sport or recreational s.p-

158. See supra noie 133 and accompanying text. Wyo. Stat. § 1-1-123(a) (Supp. 1992).
159. See supra note 133 and accompanying text. Wyo. Stat. § 1-1-123(b) (Supp. 1992).
160. See supra notes 2 and 19-21 and accompanying text.

161. See supra notes 35-10 and accompanying (ext. Because assumption of risk is referred
to in its primary sense as a duty analysis, the elements of the classic defense of assumption
of risk: knowledge, appreciation and voluntary consent are not at issue. As explained in Wright,
plaintiff's mere participation in the sport implies knowledge of those risks deemed inherent.
Some writers disagree. See Harkins, supra note 45 at 350; Smisscn, Supra note 45 § 5.22 at
241-48. In any event, to the extent that those elements have any bearing on common law
primary assumption of risk, the Wyoming statute does not require their presence. Wvo. Stat.
fi I-1-123(a) (Supp. 1992).

162. A resort to rules of statutory construction reveals that a court must avoid absurd
results in legislation, must harmonize every section of a statute, and must not construe a portion
of a statute so as to render other portions meaningless. Stauffer Chemical Co. v. Curry, 778
P.2d 1083, 1093 (Wyo. 1989); Reliance v. Chevron. 713 P.2d 766, 770 (Wyo, 1986).

163. See supra notes 2 and 19-21 and accompanying text.

164. See supra note 133 and accompanying text. Wyo. Stat. 85 1-1-122(a)(ii),(lii) (Supp.
1992).

165. Otherwise is denned as "in another way; differently." The American Herjtaoe
Dictionary 931 (Ed. 1981). This language therefore appears to make the Act applicable, whether
or not a fee is charged to the participant. DiVenere v. University of Wyoming, 811 P.2d 273,



1993 Recreation Safety Act 179

portunity.” 8’ This section gives a scope to those persons or entities,
private or public, governed by the Act. Provider includes profit, non
profit, private and governmental entities. This necessarily includes the
federal government, the state of Wyoming and Wyoming munici-
palities.Xr This section specifically exempts any product liability based
cause of action premised on design or manufacture of recreational
equipment.l8 Sport or recreational activity is defined to include a

non-exclusive list of a variety of activities.1®
n

4. Interaction with Comparative Negligence Act

The Act expressly preserves actions against the provider for the
provider’s negligence.I0 However, the language of Wyo. Stat. § 1-1-
123(c) as drafted, may be viewed as ambiguous. The provision reads:
“Actions based upon negligence of (he provider not caused by an
inherent risk of the sport or recreational opportunity shall be pre-
served pursuant to W.S. 1-1-109.” I71 This provision might be inter-
preted to mean that an action for negligence can only be maintained
against a provider where the negligence is not caused by an inherent
risk of the sport.

Reading the statute as a whole, an amendment which would har-
monize this provision with 88 I-1-123(a) and (b) (the provider has
no duty regarding inherent risks) would be the following:12

Actions based upon negligence of the provider wherein the
injury was not the result of an inherent risk of the sport or
recreational opportunity shall be preserved pursuant to W.S.
1-1-109.

275 (Wyo. 1991) (if statute is unambiguous, words of statute are interpreted by reference to
their plain and ordinary meaning). For a discussion of the Act’s potential interaction with
Wyoming's Recreational Use Statute in these ‘‘iio-fee’” situations, see infra notes 194-210 and
accompanying text.

166. Wyo. Stat. § I-1-122(a)(ii) (Supp. 1992). A provider may or may not be a possessor
of land. For a discussion of the Act’s interaction with Wyoming premises liability law, See
infra notes 183-193 and accompanying text.

167. Id. The federal government is covered by the Act to the extent that no other federal
acts pre-empt state legislation in this area. Furthermore, it is important to note the interplay
which must exist between the application of the Act and the Federal and Wyoming Tort Claims
Acts. 28 U.S.C.A. 8§ 1346 (West Supp. 1992); Wyo. Stat. § 1-39-106 (Supp. 1991). Those acts
provide exceptions to government immunity in certain circumstances. Id. A plaintiff suing the
state or federal government would need to comply with the notice of claim provisions and
other requirements contained in those arts prior to any application of the Recreation Safety
Act. Id.

168. See supra note 133 and accompanying text. Wyo. Stat. § I-1-122(a)(ii) (Supp. 1992).

169. Seesupra note 133 and accompanying text. Wyo. Stat. § I-1-122(a)(iii) (Supp. 1992).

170. Wyo. Stat. § I-1-123(cK1977).

171. This statutory reference is to Wyoming’s Comparative Negligence Act.

172. See supra note 162.
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This amended language is consistent with the Act’s intent to prevent
plaintiffs recovery where the injury results from an inherent risk.
Alternatively, the amended language clarifies that plaintiff may pur-
sue a negligence claim against the provider if the injury is not the
result of an inherent risk.?’

Wyo. Stat. 8 I-1-123(c)’s language preserving provider negligence
claims makes a direct reference to Wyoming’s Comparative Negli-
gence Act.'"” However, the Comparative Negligence Act would only
come into play following the court’s application of the inherent risk
doctrine, as codified in the Act.

If the court determines that the injury results from an inherent
risk, the provider owes no legal duty, plaintiff’s cause of action must
fail, and the Comparative Negligence Act is unaffected.15 If the in-
jury does not result from an inherent risk, plaintiff may go on to
prove that the provider’s negligence caused his injuries.I4 Provider
may then assert that plaintiff’s contributory negligence caused or con-
tributed to the injury.I77 The Comparative Negligence Act would then
be applied by the trier of fact to compare the fault of the parties
accordingly.1r

173. The Utah Supreme Court’s holding in Clover v. Snowbird Ski Resort, il'ustrates the
importance of including this “ preservation of operator negligence claims" provision in a statute.
808 P.2d 1037, 1046 (Utah 1991). In that case, the court was interpreting Utah’s Inherent Risk
of Skiing Statute, which does not include a provision expressly preu rving operator negligence
claims. Plaintiff was injured when he collided with another skier, following the latter skier's
jump off a steep incline. The Utah statute provides that:

an “inherent risk of skiing” means those dangers or conditions which are an integral

part of the sport of skiing, including, but not limited to: “. . . variations in steepness

or terrain” and "collisions with other skiers" and further provides that “no person

engaged in [skiing] shall recover from a ski operator for injuries resultingfrom those

inherent risks." (Emphasis added).

The Utah Supreme Court, constructing a very convoluted interpretation of the statute, reversed
the lower court’s grant of summary judgment for Snowbird. The court held that, pursuant to
the statutory language, an inherent risk can only bar recovery if, under the facts of each case,
the risk is an “integral aspect of the sport of skiing." The court then held that the existence
of a "blind jump" with a landing area located on a high traffic slope is notan *“essential
characteristic of an intermediate run." The court then reversed, holding that a genuine issue
of fact existed as to whether Snowbird exercised reasonable care. Id. at 1044-48.

The court should have focused on a basic question: was the injury the result of an inherent
risk or the result of a breach of duty by Snowbird? The statute already provides that recovery
is baned only for injuries "resulting from"™ inherent risks. It is certainly implied that if the
injury does not result from an inherent risk, a plaintiff can proceed to prove provider negligence.

174. Wvo. Stat. § 1-1-109 (1988).

173. See supranotes 141-143 and accompanying text.

176. See supranotes 31, 144-145 and accompanying text. The term“ negligence" is of-
tentimes used to describe defendant's breach of a legal duty. ABC Builders v. Phillips, 632
P.2d 925, 930 (Wyo. 1981). See supra note 144, for a discussion of a provider's potential legal
duties to a participant.

177. See supra notes 32-34.

178. Wyo. Stat. § 1-1-109 (1988). Is it possible for the injury to be caused partially by
negligence of the provider and partially by an inherent risk? TTie Oregon Court of Appeals
said yes in Jessup v. Mt. Buchelor, Inc., a decision affirming summary judgment for the ski
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The inherent risk doctrine, as codified in the Act, works as a
“duty analysis” and does not impinge upon the Comparative Neg-
ligence Act. The Act simply clarifies what should happen anyway
under the common law inherent risk doctrine as originally espoused
in Wright. The Act does not revive secondary assumption of risk as
a complete defense to a cause of action.1®

5. Interaction with Wyoming Premises Liability Law,
Recreational Use Statutel® and Skier Responsibility Statute®l

Although the Act does not include an express reference to other
related Wyoming statutes or to common law premises liability, it is

operator. 792 P.2d 1232 (Or. App. 1990). The operator had raised the statutorily denned
inherent risk doctrine as an affirmative defense to plaintiffs claim of injuries resulting from
a skier collision. The jury was instructed that an operator has no duty for injuries resulting
from the inherent risks of the sport. The jury instruction 'm(< to the jury the question of whether
a collision was cn inherent risk. In response to an alternate argument posed by plaintiff, the
court hilt! frat the Oregon statute allows for the application of comparative negligence in cases
where ii.jury resu:.» from a combination of both an inherent risk and operator negligence. Id.
at 1233. Accord, Hiibschman v. City of Valdez, 821 P.2d 1354, 1363 (Alaska 1991).

179. The Wyoming Supreme Court held in Brittain v. Booth, that ‘“‘assumption of
as a form of contributory negligence is not an absolute defense to a negligence action, but is
a basis for apportionment of fault.” 601 P.2d 532, 534 (Wyo. 1979). Based upon this pro-
nouncement, Wyoming Civil Pattern Jury Instruction § 3.07 does not recommend an instruction
on assumption of risk. This makes sense because secondary assumption of risk is simply a
form or phase of contributory negligen-.e. lId. The defense of contributory negligence "nec-
essarily presupposes negligence for which the defendant is liable, which would be actionable
but for the concurrence of the contributory negligence.” Stanolind Oil St Gas Co. v. Bunce,
62 P.2d 1297, 1301 (Wyo. 1936). As clearly identified in Meistrich, the term “assumption of
risk™ used in its primary sense is simply a misnomer. The primary assumption of risk doctrine
undertakes a duty analysis to determine if there is a legal duty in the first instance. If there
is not, there can be no negligence. See supra notes 35-39 and accompanying text. Therefore,
the Wyoming Supreme Court's pronouncement in Brittain, must have contemplated the merger
only of assumption of risk in its secondary sense into contributory negligence. 601 P.2d at
534. In any event the Act forces this result in the inherent rsk context.

risk,

1SO. Wyo. Stat. 8§ 34-19-101, -106 (1977). This statute is entitled ‘‘Liability of Owners

of Land Used for Recreation Purposes” but has been cited by Davis, Supra note 13 as the
"Recreational Use Statute." The statute provides:
5 34-19-101. Definitions.
(a) As used in (his act:
(i) "Land" means land, including state land, roads, water, water-courses, pri-
vate ways and buildings, structures, and machinery or equipment when attached
to the realty;
(i) "Owner" means the possessor of a fee interest, a tenant, lessee, including
a lessee of state lands, occupant or person in control of the premises;
(iii) "Recreational purpose” includes, but is not limited to, any one (1) or more
of the following: hunting, fishing, swimming, boating, camping, picnicking, hik-
ing, pleasure driving, nature study, water skiing, winter sports and viewing or
enjoying historical, archaeological, scenic or scientific sites;
(lv) "Charge" means the admission price or fee asked in return for Invitation
or permission to enter or go upon the land;
(v) "This act” means W.S. 34-19-101 through 34-19-106. (Laws 1965, ch. 9. {
1, W.S. 1957, § 34-389.1; Laws 1989, ch. 27, } 2))
{ 34-19-102. Landowner's duty of care or duty to give warnings.
Except as specifically recognized by or provided in W.S. 34-19-105, an owner of land
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important to highlight the interrelationship between these laws, thus
clarifying the scope and breadth of the Act.1®

owes no duty of care to keep the premises safe for entry or use by others for rec-
reational purposes, or to give any warning of a dangerous condition, use, structure
or activity on such premises to persons entering for recreational purposes. (Laws
1965, ch. 9, § 2; W.S. 1957, § 34-389.2; Laws 19U9, ch. 27. § 2.)
§ 34-19-103. Limitations on landowner's liability,
(a) Except as specifically recognized by or provided in W.S. 34-19-15, an owner of
land who either directly or indirectly invites or permits withojt charge any person
to use the land for recreational purposes or a lessee of state lands does not thereby:
(i) Extend any assurance that the premises are safe for any purpose;
(i) Confer upon the person using the land the legal status of an invitee or licensee
to whom a duty of care is owed;
(iii) Assume responsibility for or incur liability for any injury to person or property
caused by an act of omission of the person using the land. (Laws 1965, ch. 9, §
3; W.S. 1957, § 34-389.3; Laws 1989, ch. 27, § 2.)
§ 34-19-104. Application to land leased to state or political subdivision thereof.
Unless otherwise agreed in writing W.S. 34-19-102 and 34-19-103 shall be deemed
applicable to the duties and liability of an owner of land leased to the state or any
subdivision of this state for recreational purposes. (Laws 1965, ch. 9, § 4; W.S. 1957,
§ 34-389.4; Laws 1989, ch. 27. § 2.)leb
§ 34-19-103. When landowner's liability not limited.
(a) Nothing in this act limits in any way any liability which otherwise exists:
(i) For willful or malicious failure to guard or warn against a dangerous condition,
use, structure, or activity;
(ii) For injury suffered in any case where the owner of land charges the persons
who enter or go on the land for recreational purposes, except that in the case of
land leased to the state or a subdivision of this state, any consideration received
by the owner for the lease shall not be deemed a charge within the meaning of
this section. (Laws 1965, ch. 9. § 5; W.S. 1957, § 34-389.5; Laws 1989, ch. 27,

§ 34-19-106. Duly of care, not created; duty of care of persons using land.
(a) Nothing in this act shall be construed to:
(i) Create a duty of care or ground of liability for injury to persons or property;
(ii) Relieve any person using the land of another for recreational purposes from
any obligation which he may have in the absence of this act to exercise care in
his use of the land and in his activities on the land, or from the legal consequences
of failure to employ such care. (Laws 1965, ch. 9, § 6; W.S. 1957, § 324-389.6;
Laws 1989, ch. 27, § 2))
181. Wyo. Stat. § 6-9-201 and § 6-9-301 (Supp. 1992).
§ 6-9-201. Trespass on closed or unsafe areas within ski areas; penalty; exceptions.
(a) A per*on is guilty of a misdemeanor punishable by a fine of not more than one
hundred dollars (5100.00) if he:
(i) Skis on a slope or trail that has been posted as "dosed;"
(i) Knowingly enters upon public or private lands from an adjoining ski area
when the lands have been closed by the owner fend posted as closed by the owner
or by the ski area operator; or
(iii) Intent' ->ally enters state or federal land leased and in use as a ski area, know-
ing:
(A) The lessee of the premises has designated the land as an unsafe area; or
(B) The land has been posted with warning signs, prohibiting entry, which
are reasonably likely to come to the attention of the public.
(b) This section does not apply to peace officers, national park or forest service
officers, or persons authorized by the lessee of the premises. (Laws 1982, ch. 75, 5
3; 1989, ch. 202, § 1))
§ 6-9-301. Skier safety; skiing while Impaired; unsafe skiing; collisions; penalties.
(@) No person shall move uphill on any passenger tramway or use any ski slope or
trail while such person’s ability to do so is impaired by the consumption of alcohol
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a. Premises Liability Law. As already demonstrated, premises
liability law has interacted with the inherent risk doctrine throughout
its history.® In Wyoming, a land possessor’s legal duties are still
governed by whether the entrant is an invitee, licensee or trespasser.IM
A possessor owes an invitee affirmative duties to inspect the land,
and warn of or make safe any dangerous conditions.1% A possessor’s
duty to a licensee or trespasser is the same: not to willfully or wan-
tonly injure him.18 The Act does not express any intended abrogation
of common law.X& Therefore, premises liability law should continue
to interphasc with the inherent risk doctrine as codified in the Act.

Because the Act covers a variety of recreational opportunities,
premises law may or may not be involved. A provider could either
be a possessor (e.g. ski area) or a non-possessor (e.g. climbing or
rafting company).18

If the provider is a possessor, the participant would either be an
invitee or licensee.’® The possessor-provider would owe no legal duty
to the participant for injuries determined to result from an inherent
risk.1®0 Alternatively, if the participant’s injuries were determined not

or by the use of any illicit controlled substance or other drug as defined by W.S.

35-7-1002.

(b) No person shall ski in reckless disregard of his safety or the safety of others.

(c) No skier involved in a collision with another person in which an injury results

shall leave the vicinity of the collision before giving his name and current address

to an employee of the ski area operator or a member of the ski patrol except for

the purpose of securing aid for a person injured in the collision, in which event the

person leaving the scene of the collision shall give his name and current address as

required by this subsection within twenty-four (24) hours after securing aid.

(d) Any person violating this section is guilty of a misdemeanor punishable by im-

prisonment for not more than twenty (20) days, a fine of oot more than two hundred

dollars (5200.00), or both. (Laws 1989, ch. 202, § 2.)

382. The Wyoming Supreme Court has held:

All statutes are presumed to be enacted by the legislature with full knowledge of the

existing state of law with reference thereto and statutes are therefore to be construed

In harmony with the existing law, and as a part of an overall and uniform system

of jurisprudence, and their meaning and effect is to be determined in connection,

not only with the common law and the constitution, but also with reference to the

decisions of the courts. Matter of Adoption of Voss, 550 P.2d 481, 486 (Wyo. 1976).

183. See supra notes 19-28 and accompanying text.

184. Yalowizer v. Husky Oil Co., 629 P.2d 465, 466 (Wyo. 1981); see also supra note
23. Note that the Recreational Use Statute, supra note 180, is an exception to this rule.

185. Radosevich v. Board of County Commissioners, 776 P.2d 747, 749 (Wyo. 1989); See
also supra note 25.

186. Yalowizer, 629 P.2d at 466; see also supra note 26.

187. State v. Stovall, 648 P.2d 543, 546-47 (Wyo. 19S2).,*[TJhe presumption is that no
change is intended [in the common law] unless the statute is explicit.” Id.

188. See supra notes 97; 144; 166.

189. If the possessor-provider obtains any real or potential economic benefit from the
participant, the participant will be considered an invitee. Sinclair Refining Company v. Redding,
439 P.2d 20, 23 (Wyo. 1968). Note that if participant pays no fee and provider is considered
to fall within the scope of the Recreational Use Statute, the premises classifications are elim-
inated. Wyo. Stat. § 34-19-102,4)3 (1977). See infra notes 194-210 and accompanying text for
a discussion of the Act's interaction with the Recreational Use Statute.

>¢190. Wyo. Stat. 5 1-1-123 (Supp. 1992).
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to result from an inherent risk, the court should consider whether a
possessor-provider owes a legal duty under premises liability law.1

A non-possessor provider would also owe the participant no legal
duty if the injuries were determined to result from an inherent risk.1®
However, in contrast, if the participant’s injuries were determined
not to result from an inherent risk, the court should consider whether
a non-possessor provider owes a legal duty under another legal prin-
ciple.18

b. Recreational Use Statute. Unlike the Act, the Recreational
Use Statute only encompasses cases involving premises liability and
cases where no fee is paid for the use of the land.’8 Furthermore,
the statute applies to a “recreational purpose.” 18 The definition of
“recreational purpose” includes a broader variety of activities than
the inherent risk “sport or recreational opportunities]” 1% defined in

the Act. 177

The statute works to limit the liability of a land possessori8who
“directly or indirectly invites or permits without charge any person
to use the land for recreational purposes.” 19 The statute eliminates
the distinction between “invitees,” “licensees” and “trespassers” and
provides that a possessor's only duty of care to persons using the
land for recreational purposes is to refrain from willfully or mali-
ciously failing to “guard or warn against a dangerous condition.” 2D

191. See supra notes 184-86 and accompanying text and note 188. Note that the court
could view a posses'or’s duties under premises liability law in tandem with any duty implied
in Wyo. Stat. § I 1-122(a)(i) (supra note 133 and accompanying text) to reasonably alter,
eliminate or control non-inherent risks. See supra note 144.

192. Wyo. Stat. § 1-1-123 (Supp. 1992).

193. Wyo. Stat. § )-1-122(a)(i) (Supp. 1992). Note that this issue could be influenced by
any duty implied in Wyo. Stat. § I-1-122(a)(i), to reasonably alter, eliminate or control nnn-
inherent risks. See supra note 144.

194. Wyo. Stat. § 34-19-102-03; § 34-19-105 (1977).Note thatthis is in contrast to the
Act, which applies in cases where a "provider” "offersorconducts” a "recreational oppor-
tunity" "for profit or otherwise." Wyo. Stat. § I-1-122(a)(ii) (Supp. 1992). See supra notes
164-65 and accompanying text. See Davis, supra note 13. for a detailed discussion and analysis
of the Wyoming Recreational Use Statute.

195. Wyo. Stat. § 34-19-101(a)(iii) (1990).

196. Wyo. Stat. §1-1-122(a)(iii) (Supp. 1992).

197. Recreational purpose is defined to include: "picnicking . . . pleasure driving, nature
study, viewing or enjoying historical, archaeological, -cenic or scientific sites.” Wyo. Stat. §
34-19-101 (a)(iii) (1990).

198. The statute defines an "owner" of land to include those with less than a fee interest,
e.g. lessees and those persons "in control of the premises.” Wyo. Stat. § 34-19-101(a)(ii)
(1990), Therefore, for clarity, the term "possessor" is used.

199. Id. (emphasis added). The statute also applies to limit the duties and liability of an
owner of lands leased to the state. Wyo. Stat. 5 34-19-104 (1990).

200. Wyo. Stat. § 34-19-105 (1990). Note that, under Wyoming premises law, a possessor’s
duty to licensees and trespassers is the same: to refrain from willful or wanton injury. Yalowizer
v. Husky Oil Co., 629 P.2d 465, 466 (Wyo. 1981); seesupra notes 26 and 186 and accompanying
text. Therefore, the statute only effectively alters a possessor's common law duties to invitees.
See Davis, supra note 13 at 656.
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This type of legislation was apparently enacted to encourage land
possessors to make their land available to the public for recreational
use. 2l

Because the Recreational Use Statute only encompasses premises
cases where no fee is paid by the entrant, its potential interaction2?
with the Act appears limited to the following type scenario: Possessor
has set up cross-country ski trails on his property for use by him and
his friends. Possessor invites Party A to use his land, without charge,
for cross-country skiing.2ZB If Party A is injured in connection with
a condition of the premises, Possessor may be liable under the Rec-
reational Use Statute only for willful or malicious failure to protect
against or warn of the condition.2%

Could Possessor also be considered a “provider,” thus triggering
application of the Act?2b A provider includes one who “for profit
or otherwise, offers or conducts a sport or recreational opportu-
nity.” 26 If Possessor’s invitation to ski is considered an “offered” 27
recreational opportunity, he would also be covered by the Act.2ZBUn-
der the Act, if the injury is determined to result from an inherent
risk, Possessor would owe no legal duty to Party A.2B If the injury
is determined not to result from an inherent risk, Possessor may be
liable under the Recreational Use Statute only for willful or malicious
failure to protect against or warn of a dangerous condition.210

C. Skier Responsibility Statute. Under the Skier Responsibility
Statute a skier is subject to criminal liability for engaging in certain
types of prohibited conduct while participating in the sport of ski-
ing.2ll This statute should only interphase with the Act in a limited

201. Davis, supra note 13, at 650.

202. The Wyoming Supreme Court has held that it will interpret statutes related to the
same subject matter in harmony wth one another, whenever possible. Stauffer Chemical Co.
v. Curry, 778 P.2d 1083, 1093 (Wyo. 1989). See also supra, note 182.

203. Wyo. Stat. § 34-19-101(aXiii) (1990) defines "recreational purpose” to include “win-

ter sports.”
204. Wvo. Stat. § 34-19-105 (1990).
205. Wyo. Stat. § !-1-122(a)(ii) (Supp. 1992).
206. Id.
207. Offer means to propose or provide. The AmericanHeritageD ictionary931(1981).

DiVcnere v. University of Wyoming, 811 P.2d 273, 275 (Wyo0.1991)(words of an unambiguous
statute are given their plain and ordinary meaning). It appears that provider's invitation could
be considered an “offer."

208. In many cases, a "provider" under the Act will charge a fee to participants (i.e.
downhill skiing, float trips, dude trail rides). If a fee is charged, the Recreational Use Statute
would not apply (and thus not interact with the Act) in a subsequent action against the provider.
Wyo. Stat. § 34-19-105(a)(ii) (1977).

209. Wyo. Stat 5 1-1-123 (Supp. 1992).

210. Wyo. Stat. 5 34-19 105<aXi) (1990). Note that if Wyo. Stat. § I-1-122(a)(i) is con-
strued to require the provider to reasonably alter, eliminate or control non-inherenl risks, there
is a potential conflict with a possessor's limited duties under the Recreation Use Statute. See
supra note 144,

211. Wyo. Stat. 8§} 6-9-201 to -301 (Supp. 1992). See text of statute, supra note 181 and
accompanying text.
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way,22 illustrated by the following example: Plaintiff is injured in a
fall on provider’s ski slope. A subsequent blood alcohol test proves
him legally drunk at the time of the fall. He is criminally convicted
under the statute and pays the required fine.213

Plaintiff later files a cause of action sounding in negligence against
the provider to recover damages for injuries incurred in the fall. If
plaintiff’s injuiies are determined to result from an inherent risk,
provider owes no legal duty to plaintiff, and plaintiffs cause of action
must fail.24 Therefore, plaintiffs conviction would be irrelevant to
the inquiry. If, however, his injuries were determined not to result
from an inherent risk, the violation of the statute could be evidence
weighed by the trier of fact in assessing plaintiffs potential contrib-
utory negligence under the Comparative Negligence Act.213

B. Proposed Analyticn’ framework For the Judiciary

How will the Act be interpreted and applied? Defense attorneys
will use the Act in support of pre-trial motions to dismiss or for
summary judgment.26 The Act should be pled under the defense of
failure to state a claim for which relief can be granted.2l7

Alternatively, plaintiffs bear the burden of presenting evidence
of the elements of a cause of action in negligence.28 Plaintiff must
present evidence that the provider breached a legal duty, and that
that breach was a proximate cause of plaintiffs injuries.29 Plaintiffs’
attorneys will therefore incorporate the Act into their initial com-

212. And, of course, only in the skiing context. Id.

213. The statute provides that "(n]o person shall ... use any ski slope or trail while such
person’s ability to do so is impaired by the consumption of alcohol." Wyo. Stat. § 6-9-301(a)
(Supp. 1992,. Violation of this section amounts to a misdemeanor and can result in a fine,
imprisonment, or both. Wyo. Stat. § 6-9-301(d) (Supp. 1992).

214. Wyo. Stat. § 1-1-123 (Supp. 1992).

215. Wyo. Stat. § 1-1-109 (1986). A party's violation of a statute may be considered as
evidence of negligence. Short v. Spring Creek Ranch, 731 P.2d 1195, 1198-99 (Wyo. 1987).
Set also supra notes 170-79 and accompanying text for a discussion of the Act's interaction
with the Comparative Negligence Act.

216. W.R.C.P, 12 and 56.

217. The Act should not be used as a basis for the affirmative defense of assumption of
risk. This will only result in confusion with secondary assumption of risk or contributory
negligence. If it appears to defense counsel that contributory negligence is a viable affirmative
delense, it should by alt means be pled. Then, if defendant fails in his pre-trial motions, he
can assert the affirmative defense and urge mat despite defendant's alleged negligence, plaintiff
was contributorily negligent. Defendant then has the burden of proving the presence of con-
tributory negligence, or plaintiffs failure to use ordinary care under the circumstances. See
Wyo. Civ. Pattern Jury Instructions, No. 10.01 (September 1981) (contributory negligence de-
fined as a "failure to use ordinary care"). Plaintiffs actual knowledge and appreciation of
the risk would then be viewed by the court or jury in assessing plaintiffs share of contributory
fault. O’Donnell v. City of Casper, 696 P.2d 1278, 1284 (Wyo. 1985).

218. Pine Creek Canal No. 1v. Stadler. 685 P.2d 13, 16 (Wyo. 1984); see also supra note
31 and accompanying text.

219. 1d.
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plaint, urging that the injury resulted from a non-inherent risk and
that the cause of the injury was provider negligence.ZD

The court must then determine the existence of a legal duty.Zl
This will generally be done within the context of pre-trial motions
to dismiss or for summary judgment.22 In applying the Act, the court
must analyze whether or not the injury resulted from an inherent
risk, and hence, whether or not the provider owed a legal duty.22

The court’s duty determination is fundamental. The court can
implement the analytical framework it has previously used in Gates
v. Richardson24 to conduct this duty analysis. This framework utilizes
common law principles to determine whether or not a provider owes
a duty, and hence whether or not recovery is barred.23

In United States v. Carroll Towing, Judge Learned Hand defined
the duty analysis as a function of three broad variables: 1) “P” is
the probability of the risk to cause injury; 2) “L” is the potential
gravity of the resulting injury; and, 3) “B” is the burden upon the
defendant of taking adequate precautions. Hand summarized that if
the burden on defendant was less than the probability of injury mul-
tiplied by the gravity of resulting injury, or, B<PL, then a duty
should extend to defendant.Zb

Like Judge Hand, the Wyoming Supreme Court has recognized
that the question of whether to impose a duty in any given case is
dependent on various factors:

***The judge’s function in a duty determination involves com-
plex considerations of legal and social policies which will di-
rectly affect the essential determination of the limits to
government protection. Consequently,***the imposition and
scope of a legal duty is dependent not only on the factor of
foreseeability [citations omitted] but involves other consid-

220. Wvo. Stat. § 1-1-123 (Supp. 1992).

221. In Wyoming, the existence and scope of a legal duty are questions of law for the
court to decide. Ely v. Kirk, 707 P.2d 706, 709 (Wyo. 1985). However, some commentators
believe that the trier of fact should decide whether the injury results from an inherent risk,
and thus, whether the provider owes a legal duty. See Dillworth v. Gambardella, 776 F. Supp.

170, 173 (D. Vt. 1991); Harkins, supra note 45 at 351. supra note 178 (discussing the
possibility of injuries resulting from a combination of both provider negligence and an inherent
risk). /

222. W.R.C.P., 12 and 56.

223. Wyo. Stat. § 1-1-122(a)(i) (Supp. 1992). See also supra notes 141-43 and accom-
panying text and notes 151-153 and accompanying text.

224. 719 P.2d 193 (Wyo. 1986).

225. The judge may decide to submit the "inherent risk" question to the jury. However,
this would necessarily and inappropriately involve the jury in the duty determination, usually
a question of law for the court. See supra note 148 and in/ra note 227 and accompanying
text.

226. 159 F.2d 169, 173 (2nd Cir. 1947).
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erations, including the magnitude of the risk involved in de-
fendant's conduct, the burden of requiring defendant to guard
against that risk, and the consequences of placing that burden
upon the defendant. . . .***Duty is not sacrosanct in itself,
but only an expression of the sim total of those considerations
of policy which leads the law t >say that the plaintiff is entitled
to protection.2/

The Wyoming Supreme Court has looked to eight specific factors
(the “Gates” factors) in conducting its duty analysis. These factors
include:

1) [t]he foreseeability of harm to the plaintiff;

2) the closeness of the connection between the defendant’s
conduct and the injury suffered;

. 3) the degree of certainty that the plaintiff suffered injury;

4) the moral blame attached to the defendant’s conduct;

5) the policy of preventing future harm;

6) the extent of the burden upon the defendant;

7) the consequences to the community and the court system,
and;

8) the availability, cost and prevalence of insurance for the
risk involved.2®

These factors provide the court with a framework for determin-
ing the existence of a legal duty in a negligence case.29 However, the
Wyoming Supreme Court has noted that there is no “scientific for-
mula” for determining whether a duty exists.20 Therefore, these fac-
tors should be used in conjunction with broad policy notions to allow
the court to determine in any given case whether a risk is inherent,
and hence, whether a legal duty exists.ZAl The following scenario il-
lustrates how the framework might be employed.2?

227. Mostert v. CBL & Associates, 7*1 P.2d 1090, 1093 (Wyo. 1987) (Citations omitted).

228. Mostcrt, 141 P.2d at 1094. These eight factors cited in Co/f> were taken from Tarasoff
v. Regents of University of California, 551 P.2d 334 (Cal. 1976). Set also Pickle v. Board of
County Cora’rs, 764 P.2d 262, 265 (Wyo. 1988).

229. If viewed closely, these eight factors implicitly Tit within the Hand 3<P L variables.
Factors 6 and 8 going to the “B" variable, factors 1, 2 and 5 going to the “P"™ variable and
factors 3, 4 and 7 going to the “L"™ factor.

230. Pickle, 764 P.2d at 265.

231. The Wyoming Supreme Court has noted that the first two "Cates” factors are some-
what useless in the duty analysis. Pickle, 764 P.2d at 269; Cates, 719 P.2d at 196. Further,
the court has found that the "Cates" factors need not be weighed equally nor should any one
factor necessarily be dispositive in the duty analysis. Id. The “Gates" factors implicitly fit
within the “Hand" balancing test. See supra note 229. Therefore it might be simpler for the
court to employe the “Hand" test in conducting its duty analysis. See supra note 226 and
accompanying text.

Use of the "Hand" test would presumably incorporate may of the factors discussed by
the Colorado Courts in Smith v. City and County of Denver, 726 P.2d 1125 (Colo. 1986) and
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Scenario: A privately owned ski area (“provider”) uses net-like
fences for traffic control purposes. Plaintiff skier turns, hits the net
and then takes a fall, suffering injuries. Plaintiff sues provider for
negligence in creating the hazardous condition. Following discovery,
defendant moves for summary judgment, urging that the net2B was
an inherent risk of skiing, and that plaintiff’s claim should be dis-
missed.2* How should the judge analyze whether a legal duty exists
under the Act?

Are nets of this kind characteristic of or intrinsic to the sport
of skiing? The evidence shows that 95% of all ski areas across the
country use this type of netting on their mountains for similar pur-
poses. It appears it is characteristic of the sport.

Can the net be reasonably altered, eliminated or controlled? The
evidence shows there has been no injury resulting from the use of
these nets over the past 15 years. Correspondingly, the evidence shows
that over the past 15 years, the nets have controlled skier traffic and
reduced the number of reckless and out-of-control skiers. The evi-
dence also shows that a flexible versus rigid net is the most practical
traffic control device in that it protects skiers from injuries resulting
from impact with the net.

University of Denver v. Whitlock, 744 P.2d 54 (Colo. 1986). Factors analyzed by the court
include: the likelihood of the injury versus social utility, the burden of guarding against the
risk, the consequences of placing the burden upon the actor, and public and social interests.
For a discussion of how this duty analysis can be employed in the skiing context, See Ferguson,
supra note 2, at 186-92. The Wyoming Supreme Court has already recognized the value of
considering the factors highlighted in Smith and Whitlock. See Mostcrt, 741 P.2d at 1093.

232. This scenario highlights only selected hypothetical facts and is presented for illustrative
purposes only. The scenario is not intended to encompass an analysis of every legal or factual
issue that might be raised in a case involving these types of nets, €.0. a cause of action based
upon defective design or manufacture. See Wyo. Stat. § I-1-122(a)(iii) (Supp. 1992). Fur-
thermore, the scenario is not intended to illustrate the only method for interpreting or applying
the Act.

233. The net is maae of a flexible plastic type material.

234. These facts were altered, but extracted from Bernigcr v. Meadow Green Mountain.
945 F.2d 4 (1st Cir. 1991). The court of appeals affirmed the lower court’s motion to otsmiss,
ruling as a matter of law that the net which caused plaintiff's injuries was an inherent risk
within the scope of New Hampshire's statutorily defined inherent risks. Id. at 8 (quoting N.H.
Rev. Stat. § 225-A:4),

Sec also Burke v. Ski America, Inc., in which the circuit court affirmed a directed verdict
for defendant. 940 F.2d 95 (4th Cir. 1991). In that case, plaintiff, an expert skier, slid on an
icy slope, falling underneath a section of border safety netting, ultimately suffering injuries
from collisions with stones and trees. Plaintiff alleged that she assumed the plastic netting
existed to protect her from the hazards exisung along the edge of the slope. The court employed
a two pronged test to determine duty: plaintiff must establish that the injury was not caused
by an inherent risk of skiing, and was not caused by an obvious condition of the premises.
The court muddled its analysis of the two prongs and did not specifically address proximate
cause, but did affirm that collectively, the rocks and trees were inherent risks of the sport,
and that no evidence existed to show that the ice, slope design and/or netting used, deviat'd
from ordinary custom. Id. at 97.
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Review of the “Gates” factors indicates the following:

1) it was foreseeable that a plaintiff might run into the net;

2) the connection between defendant’s conduct and the injury
suffered was not remote, but insignificant in that defen-
dant’s purpose in using the net was to control traffic and
to have skiers ski in control;

3) it is sufficiently certain that plaintiff suffered injuries, but
this is a neutral factor;

4) there is no moral blame associated with the defendant’s
conduct;

5) provider’s purpose in erecting the net was to slow skiers
at critical points to minimize future harm; the evidence
shows that the absence of the net would increase the po-
tential for injuries;

6) current technology will not allow for the net to be rea-
sonably altered, therefore, to require elimination of the net
will place a burden on the ski area: a) the liability risk and
attendant cost of defending against increased claims arising
from reckless skiing incidents, and; b) the need to find an
alternative method to control skier traffic;

7) if the nets are eliminated, the court and community will
suffer because of the increased risk of skier injuries and
attendant increase in lawsuits;

8) if the nets are eliminated, provider’s insurance rates may
increase, because of its perceived failure to implement prac-
tical measures to reduce the number of reckless and out-
of-control skiers.

Considering all of the above factors it is evident that the net is char-
acteristic of skiing and that it cannot reasonably be altered or elim-
inated and still effectively perform a traffic control function. The
provider therefore owes plaintiff no legal duty for injuries resulting
from collision with the net (an inherent risk of thi sport) and the
motion for summary judgement should be granted.

V. Legislative Versus Judicial Approach
Is Wyoming’s judicial approach better than the comprehensive

legislative approach taken in Colorado? Some commentators say no.1%

235. Faiiow, supra note 8, at 284 (The writer urges specific legislation rather than judicial
discretion: “Only the proper combination of (specific) safety requirements and (specific) lim-
itation on an operator's liability will equitably serve the interest of both legislators and skiers.")
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Certainly, a statute defining duties of operator and participant, and
spelling out the scope of inherent risks, informs the respective parties
of their future obligations. In a sparsely populated state like Wyom-
ing, where little, if any, interpretive case law trickles down from the
Wyoming Supreme Court, this approach appears attractive at first
blush.2% However, an operator gains no real predictability if a stat-
utory list of inherent risks is non-exclusive (e.g. the court or jury
must still decide if a particular risk falls within the statutory defi-
nition).23 Furthermore, advances in technology may make an inherent
risk “list” outdated.ZB Lastly, the statutory language may be so com-
plicated and confusing that it defies practical application.2® The truly
meritorious claim may fall through the cracks.20

In any event, the group of recreational activities currently cov-
ered by Wyoming’s Act would have to be limited in order for the
Wyoming legislature to even consider a “legislative approach.”” Un-
like the Colorado Act which applies only to skiing, the Wyoming Act
covers a non-exclusive list of recreational sports. It would be im-
possible to effectively list out inherent risks and duties for the non-
exclusive group of activities currently included within the Act’s cov-
erage. In passing the Act, Wyoming legislators made a conscious trade-
off, but one which should prove worthwhile if the Act is effectively
interpreted by the judiciary.

VI. Conclusion

Enactment of the Recreation Safety Act in Wyoming is a positive
step. The Act codifies the inherent risk doctrine’s role as a parameter
for defining the scope of a provider’s duty. The framework for ap-
plying the Act, as proposed in this article, utilizes Wyoming common
law principles to aid in determining the nature of the risk and thus,

236. Should the Wyoming Supreme Court interpret the Act and judicially determine a
particular risk "inherent." such determination would only partially inform providers of legal
duties owed to participants. Farrow, Supra note 8, at 85.

237. Of the fourteen state statutes which include a definition and corresponding "list" of
inherent risks, Montana is the only state which includes an exclusive list of inherent risks. See
infra Appendix A. One commentator suggests either leaving the question of which risks are
inherent entirely to (he courts, or, in the alternative, including within the statute an all inclusive
list of inherent risks. Faber, supra note 44, at 367.

238. Smissen, supra note 45 § 8.41 at p. 80. Such a list must summon legislative clair-
voyance to withstand the test of time.

239. Set Puua v. Wolf Creek Ski Development Coro., 711 P.2d 671 (Colo. 1985), wherein
the Supreme Court of Colorado undertakes an exhaustive study of the myriad of jury instruc-
tions submitted by the lower court on Colorado's comprehensive Skier Safety Act. Id. Pretrial
summary disposition seems highly unlikely under (he Colorado formula.

240. Ton Reform Test, supra note 121. One lawyer interviewed in regard to Colorado’s
comorehensive legislation noted that os a result, many cases have become more expensive to
pursue and more difficult to prove, and commented, "[tjhat in and of itself is going to result
in some cases that have some merit not being pursued." Id.
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the scope of a provider’s duty. This framework should allow the
jud>.iary to effectively utilize common law principles to more pre-
cisely define the scope of these duties/responsibilities. Wyoming’s ju-
dicial approach to this legislation allows the flexible use of such an
analytical framework incorporating common law duty and risk anal-
ysis. However, this approach does not provide the type of certainty
present in an alternative legislative approach. Following judicial in-
terpretation, the legislature may need to revisit the Act and re-examine
the balance between constitutional restrictions, deference to the ju-
diciary, and the need for certainty in this increasingly important seg-
ment of Wyoming’s economy.
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Appendix

State Inherent Risks ~ Operator Duties Skier Duties
Alaska 09.65.135(c)(1)
Colorado 33-44-103(10) 33-44-106 33-44-109

33-44-107

33-44-108
Connecticut 29-212 (Ch. 538a) 29-211 29-213

29-214
Idaho 6-1106 (Ch. 11) 6-1103 6-1106
Maine 26 8 488
26 § 489

Massachusetts Ch. 143 8 7IN  Ch. 143 § 710
Michigan § 18.48322(2) § 18.483(6a) § 18.48322(1)
Montana 23-2-736(4) 23-2-733 23-2-736
Nevada 455A.130 455A.110
New Hampshire 225-A:241 225-A:23 225-A:24
New Jersey 5:13-5 5:13-3 5:13-4
New Mexico 24-15-10B 24-15-7 24-15-10
New York 26 § 867
N. Carolina 8 99C-2(a), (c) § 99C-2(b)
North Dakota 53-09-06 53-09-03 53-09-06
Ohio 4169.08(A) 4169.08(B) 4169.08(C)
Oregon 30.970(1) 30.990 30.985
Rhode Island 41-8-1 41-8-2
Tennessee 68-48-106 68-48-103
Utah 78-27-52(1) 78-27-54
Washington 70.117 010 70.117.020
West Virginia § 20-3A-5 § 20-3A-3 § 20-3A-5
Wisconsin - Recreational Participant Duties: 895.525(4)

Recreation Safety Act 1%
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APPENDIX J
tiftyP.D. MARK3CKG

The article below was taken from the Hay 19<31 Kendall Report and Gtutca the
policy Eaglecx-e~c Patrol personnel are to follow in Hazard Marking.

There at® still ir.ay who refuGe to seriously consider “Hazard Marking" because
of their belief In a long outmoded concept that thn marking (or padding) of one
object of obstacle that has the potential to become a hazard, maanG that the area
operator then i« somehow obligated to mark, or protect all objects or obstacles
regardless of their potential to become a hazard to the reasonable, prudent
skier, it 1g essential that area operators focus on the "standard of ordinary
and reasonable care", by which they will meet often be judged in determining
whether or not they should have marked or identified particular hazards,

Area operators must adopt an evaluation approAch to hazard identification.
Such an approach mandates that the operator view hie ski area through the> eyes
of the so-called reasonably prudent skier, skiing in control, attempting to
appreciate the visibility factors, which change with variations and surface
conditions, light and weather. A skier has, Dr should have had enough notice
0f the presence of the obstacle, no that he can take the necessary evasive or
corrective action to avoid it. The combination of sufficient warning ar.d
appreciation of potential danger keep the obstacles from becoming a hazard. The
often cited position "If you make an obstacle, you mu3t mark them all" does net
reflect a though process and .should not bs used as policy.

There 1is no set. of instructions cr la,w that an area operator can follow that
Will substitute or replace the necessity for following an effective evaluative
thought process. The area operator or his representative, be it cki patrol, or
other area personnel, must go through a day-to-day evaluation of his area. A
thought process r.ust be used in evaluating each and every obstacle, or even
potential obstaeleo to determine whether or not it. needs minimal marking, opecial
marking, or no marking at all. The conclusion will depend greatly upon its
location, itc. size with resjjscto to the remaining ekiable portion of the trail,
the overall trail conditions existing at the time and place of thi3 particular
evaluation. In addition, the anticipated skier traffic, overall ability level
or the ekidrs using the particular trail or elope, play an important part in
these decisions. Special consideration must be need as respects night skiing,
or potential visual limitation* caused by weather changes (fog, snow storms or
other factors) that may limit the ability of a skier to have notice of an
obctaclo in sufficient time to taka the necessary evasive or corrective action
to avoid it.
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Mr must and w.i.ll continue to educat"d the skier regarding hie role in asnuming
tha inherent: risk* associated with the sport of skiing. Thie education cannot
and does not replace an area operatorlc duty to evaluate the degree of potential
harm, which might result to the prudent skier of common or inherent risks, which
are to be encountered ia a very necessary first step. The recQsaary second step
is Che day-to day evaluation which might necessitate the posting of early warning
symbol * in such placeG and ways an will provide an effective means of Advance
warning to the Skier, 30 that he or she can make the necessary intelligent
decisions. The amount and type of warning, or necoSSity vary with a degree of
obviousness and potential harm to a "reasonable skier".

64
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(1937- 1992)
March 19, *»993

John Heiser

Director of Mountain Operations
Alyeska Resort

PO Box 249

Girdwood AK 99587

Re: Sports Participant Release Agreements
Dear John:

You have asked us to summarize the nature and use of release

agreements signed by participants 1in sporting events, with an
emphasis on skiing. Release agreements are common in all forms of
sporting events, from horseback riding to car racing, parachute

from health ciubs to mountaineering, Ffrom
water skiing to triathalons. When properly drafted, these release
agreements are enforceable, even where they bar suits based upon
the negligence of the released party.

jumping to scuba diving,

The United States Supreme Court has eloquently stated the
general proposition regarding the right of parties to contract with
each other. "I there is one thing which more than another public
policy requires it is that men of Tfull age and competent
understanding shall have the utmost Iliberty of contracting, and
that their contracts, when entered into freely and voluntarily,
shall be held sacred, and shall be enforced by courts of justice."
Baltimore & Ohio S.W.R. Co. v. Voight, 176 U.S. 498, 500 (1900).

Release agreements 1in recreational activities involve both
tort and contract lav/. Traditional tort law requires individuals
to respond in damages when their actions result in injury to the
interests of others. Traditional contract law recognizes the right
of competent adults to set the terms of their relationship. The
contract view 1is reflected in the Restatement of Contracts 8574
(1932) :

A bargain for exemption from liability for the
consequences of negligence not falling greatly below the
standard established by law for the protection of others
against unreasonable risk of harm, is legal.

resort constitutes a
The skier pays a

The purchase of a lift ticket at a ski
contract between the skier and the ski area.
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certain amount of money, and, in exchange, the ski area provides
access by aerial tramways to ski slopes and trails. These lift
ticket contracts are not written (except for the 1issuance of the
ski pass) and have few expressed terms, but may also contain
certain implied terms. These may include the obligation of the
skier to conform to the rules of the ski area, subject to the loss
of privileges for a violation.

The purchase of a season lift pass usually involves the
execution of a written contract. In addition, entry into ski
school classes, special programs, and ski races usually requires
the completion of an application form containing contractual
provisions.

Virtually all ski areas in the United States use provisions in
skier-participant contracts which exculpate the ski area and 1its
employees and agents from liability 1in the event the skier-
participant suffers injury. These release forms are routinely used
in season pass, ski equipment rental, ski school, special program
and race applications. Some areas have started to use release
language in their daily pass sales contracts.

Release agreements <create a natural tension between the
freedom of contract and the obligation to act reasonably. Courts
have resolved this tension by generally upholding release
agreements in recreational activities, in part because such
activities are not essential to life. Okura v. United States
Cycling Federation, 186 Cal_App-3d 1462, 1468, 231 Cal_.Rptr. 429
(1986); Hulsey v. Elsinore Parachute Center, 168 Cal.App.3d 333,
343, 214 Cal.Rptr. 194 (1985); Smith v. Golden Triangle Raceway,
708 S W .2d 574, 576 (Tex.Ct_App. 1986).

Release agreements are valid 1in virtually every American
jurisdiction and Canadian province. Comment, Releases: An Added
Measure of Protection from Liability, 39 Baylor L.Rev. 487 (1987);
Weistart and Lowell, The Law of Sports 88.04 at 965; Riffer, Sports
and Recreational Injuries (1985) §810.01 at 515. " [E]lxculpatory
clauses generally will be enforced when the adult who executed one
knew or should have known what rights were being waived and the
exculpatory provision clearly covers the accident that occurred.”
Id. Some states have adopted statutes specifically approving the
use of release agreements 1iIn certain circumstances. See, e.g.,
Tenn. Code Ann. 855-22-105 (1992) (motor racing). However, since
courts do not favor contractual shifting of legal responsibility
for one®"s actions, exculpatory agreements are strictly construed
against the party who seeks to iInterpose them as a defense.
W interstein v. Wilcom, 16 Md.App. 130, 293 A.2d 821 (1972).

Release agreements have been upheld 1iIn a variety of ski-
related incidents:
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1. Ski equipment rentals and sales (Bauer v. Aspen Highlands
Skiing Corp., 788 F_.Supp. 472 (D.Colo. 1992); Moore V.
Sitzmark Corp., 555 N.E.2d 1305 (Ind.App. 1990) ; Rubin v. Loon
Mountain Recreation Corp., U.S. Dist.Ct. E.D.Fa. Civ. No. 84-
6248, 1985 WestLaw 101 (1985); Stehl v. Brown's Sporzing
Goods, Inc., Appellate Court of Illinois, Third District, Case
No. 3-91-0582, 1992 WestLaw 253123 (11l1.App. 1992); and Zimmer
v. Mitchell and Ness, 253 Pa.Super. 474, 385 A.2d 437 (1978),
aff'd per curiam, 490 Pa. 428, 416 A.2.d 1010 (1980)).

2. Adjustment of bindings (Mechanic v. Princeton Ski Shop, Inc.,
U.S.D.Ct. S.D.N.Y. Case No. 91 Civ 6470 (MBM), 1992 WestLaw
397576 (S.D.N.Y. 1992)).

3. Ski races, jumps and other competition (Collins v. Schweitzer,
Inc., 774 F_Supp- 1253 (D.ldaho 1991); Douglass v. Skiing
Standards, Inc., 142 Vt. 634, 459 A.2d 97 (1983); Garretscn V.
United States, 456 F.2d 1017 (9th Cir. 1972); Kotovsky v. Ski
Liberty Operating Corp., 603 A.2d 663 (Pa.Super. 1992);
Fullick v. Breckenridge Ski Corp., United State Court of
Appeals, Tenth Circuit, Case No. 90-1377 (1992); and M illigan
v. Big Valley Corp., 754 P.2d 1063 (Wyo. 1988)).

4. Special programs such as snowmobile tours (Anderson v. Eby,
U.S.Dist.Ct. D.Colo. No. Civ. A. 90-A-1884, 1991 WestLaw
149619 (D-Colo. 1991)).

5. Ski lift tickets and passes (Flavell v. R.L.K. and Co.
Multnomah County Circuit Court No. 9107-04536 (Oregon 1991)) .

Many of these activities simply would not take place 1in the
absence of release agreements. ~ - 1Instance, ski racers are
required to execute a release by SSA and the FIS. In order to
obtain indemnity, ski binding manufacturers require their ski area
rental programs to obtain releases from the skiers who rent
equipment.

The Alaska Supreme Court has generally upheld the right of
persons to allocate the risk of loss through contractual
agreements, but the court strictly construes such agreements
against the party who 1is released. Kissick v. Schmierer, 816 P.2d
188 (Alaska 1991) . The court has disapproved of release agreements
in areas affected by the public interest, such as telephone yellow
page listings. Municipality of Anchorage v. Locker, 723 P.2d 1261
(Alaska 1986) .

There 1is no public policy reason to forbid the use of re.ease
agreements in skiing. Skiing 1is a recreational activity, not
essential to life, and not affected with the public interest. In
any such recreational activity, the Ffacilitator and the participant
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should be free to allocate the risk of harm amongst themselves by
contract. Indeed, such is the law in virtually every American
state and i1In Canada as well.

Release agreements are only one part of an overall risk
management program. Because of their individual nature, and
because they are disfavored by the courts, ski areas can not rely
on such agreements as their sole means of response to a claim.
Nevertheless, effective releases can substantially contribute to a
risk management program.

Release agreements are only one part of an overall risk
management program. Because of their individual nature, and
because they are disfavored by the courts, ski areas can not rely
on such agreements as their sole means of response to a claim.
Nevertheless, effective releases can substantially contribute to a
appropriate risk management program. In addition, the right of
patrons to execute releases ensures the availability of activities
which would otherwise be withdrawn because of the threat of
liability.

Very truly yours

DELANEY, WILES, HAYES,
REITMAN & BRUBAKER, [INC

Marc D. Bond
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PHONE (714) 866-5766 - P.O. 80X 77, BIO BEAR LAKE, CALIFORNIA - 92315

SNOW SUMMIT SEASON PASS POLICY

t
I, the undersigned, a 1992-93 Season Fassholder el Snow Summit Ski Aroa, understand and agree to the

following:

1. My season pass must be worn at all times when | skiat Snow Summit and lunderstand that this pass Is non-
transferable end allowing Us uce by any other person under ony condition Is cause for its Immediate
revocation by Snow Summit without refund, and refusal to sell future peases,

2. iunderstand that the pass remains the property of Snow Summit, and Snow Summit retains the rioht to
*revoke the privleges of my season pass or refusal to sell future poaaeo If | disregard any ski area policies or
directions given me by authorized Snow Summit personnel. (Such disregard would Include such things as

dting In line, skiing recklessly, etc.)

3,lunderstand that the extent of the ekling season and the skiing conditions therein are subject to natural
' forces beyond the control of Snow Summit's Management and that Snow Summit makss no guarantee as to
the number of days and nights it will do open for skiing or the quality ol the skiing conditions therein.

a. if)am cither one of the parents ol children yrwuf-tf-rawmy-i-iaiiJBesson paec, | understand that | accept
responsibility for informing my children of Snow "Summit policies governing the use of their passes in
addition to all general policies and hill rules which govern skiing at Snow Summit. | acceptresponsibility for

my children's ectlons while at Snow Summit.

5. It I have purchased a Midweek Season Pace | understand that it is not usable for skiing on any Saturday or
Sunday days, or on the following midweek days during the Holiday day skiing periods:
November 26, 27 December 21 through 31
January 1,18 February 15

The Midweek Season Pass is usable for any Night Session, and on weekend days after March 14th. 1993.

8 .lunderstand that to ski | must have my season pass and WILL NOT RECEIVE A LIFT TICKET in PLACE OF
THE PASS. A regular ticket will have to be purchased.

DATE:
Signature of Saoceon Paaaholdcr

Pat§ number

#_
Anytime Midweek Night Passholder Name (Please Print)
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KIRKWOOD ASSOCIATES, INC.

1990/91 SEASON PASS DISCLAIMER

Tho purchase and user of thi* paae. ograes and understands that
skiing and snowboarding can be hasardouB, Trail conditions vary
constantly because of weather changes and skier use. |Ice,
variations 1in terrain, moguls, forest growth, rocks and dobria,
lift tower3, and other obstacles, hazards, including other
ski»r», may exist throughout the area, in using the pass and
"skiing at the area, such changes are recognized and accepted,
whether marked or unmarked. Be aware that snowmaking and
showgrooming may be in progress at any time. The skier realizes
that falla and collisions do occur and injuries or death may
result. Always ski in control. Anyone using the facilities of
the area does so as a licensee only and assumes all risk of
personal injury or loss of or damage to property. This pass is
ravokable without refund at any time by Management or Ski Patrol
for misconduct®or nuisance. This pass Is non-transferable.
Improper uoe will result in forfeiture of pass. This pass must
be 1n the possession of the original owner,
-.Enquired to purchase a daily iift tickBjt. Flpassholder will be ,
\ggnted a discounted Tticket~ar~the HALF DAY RATE on a-~O7re-tTme
ul M thiyforget ~thelr- Repeat offenders will £Id
cK axgod- full rate. CKildren under-12 years of age will be dealt
with on an individual basin at the discretion of Kirkwood
Associates, Inc.

Purc”ier Signa"fa
Print Name

Date

Kirkwood Aisoclatoi, inc.
P.0. Box 1

Kirkwood, CdlfomJa 95646
(20P) 2505000
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March 4, 1993

Senator Tim Kelly
SENATE

State Capitol

Room 101

Juneau, AK 99801-1182

Dear Senator Kelly:

I am only an occasional downhill skier, however I support
legislation that protects ski areas and ski operators from costly
litigation due to accidents associated with skiing. Skiing 1is a
recreational sport, and there is a certain amount of risk
associated with this type of sport. It"s time for the individual
to assume responsibility for his choice of sports and the risks
associated with it. I would like to see your continued support of
Senate Bill 44.

Thank you very much for your time.

Sincerely,

Valerie HenniganU
PO Box 716
Girdvood, AK 99587



Dear Senator

| am against SB 44. 1t is special-interest legislation and does not protect
skiers. It is extremely broad.

If this bill passes, the safety of hundreds of people are at stake. For example, Aleyska
Resort experienced a large avalanche February 14, 1993, in a large open area where
hundreds of skiers ski. The avalanche covered two large pieces of equipment. Ski
patrollers began to probe with their ski poles, which indicated they weren’t even sure if
anyone was buried. If this bill passes, Alyeska would not have been responsible for any
deaths or injuries.

Perhaps a citizens’ advisory committee should help work on this hill. Lobbyists for Seibu
and the ski industry in Juneau spent thousands of dollars to let you know why you should
ﬁass this bill. But you never hear from the avera%e Alaskan citizens because they don’t

ave the time or mcney to come to Juneau to lobby against the bill. In fact, many people
don’t even know this bill is before you.

This bill is a step backwards horn safety exposing hundreds and hundreds of people to
death and injury and for what? We need more safety, not less.

Please vote no on SB 44.

. <AQ O | <B<£ER PYP, NS zc A
SigRdtur? " \M |\ > ' Address O

*

'si?- /P
Print Nanfe S I " "House District Senate District



Dear Senat/&)r_

| BL1 against SBK4. itis special-interest legislation and does not protect

skiers. ItisTextremely br<m

If this bill E)nasses, the safegy; of hundreds of people are at stake. For example, Aleyska
Resort experienced a largja&valanche February 14,1993, in a large open area where
hundreds ofskiers ski. T|!|avalanche covered two large pieces of equipment. SkKi
patrollers began to probewith their ski poles, which indicated they weren’teven sure if
anyone was .buried. If thugbill passes, Alyeska would not have been responsible for any
deaths or injuries.

Perhaps a citizens’ advisory committee should help work on this bill. Lobbyists for Seibu
and the ski industry in Juneau spent thousands of dollars to let you know why you should
pass this billJ But you ne”r hear from the average Alaskan citizens because they don’t
-have the time<or money,to come to Juneau to lobby against the bill. In fact, many people
don’t even know this bilL~before you.

And finallyfand perhapsimbst importantly, Alaska already has an inherent risk of
skiing law that treats %  the skier and the ski area operator fairly. The Supreme
Court s gpinion is that resent statute ccdifies the common law that ski areas are not
liabie fo¥ injuries by the  erent risk of skiing. The ski industry, is now saying
everythirig'imaginable isSSTinherent risk of skiing.

This bill is aystep backwalls from safety exposing hundreds and hundreds of people to
death and injury and for what? We need more safety, not less.

Please vote no

Signature Address

Print Name House District Senate Distnct



Dear Senator Kelly:

| am against SB 44. It is special-interest legislation and does not protect
skiers. It is extremely broad.

Ski areas are supposed to identify and mitigate hazards. This bill will allow ski
areas to be immune from these responsibilities.

This bill needs tc be killed or changed considerably to protect Alaskan skiers. Ski

areas are not monitored by any board, commission, department, insurance

company or citizens’ group. For example, who investigated Bart Rizer’s death?

No one. When the Snow Safety Ranger for the U.S. Forest Service was asked if

he investigated the' Rizer boy’s death, he said no one asked him to. Who is going

to oversee this industry? Why does this industry get a special exemption?

! ! B J - - - .

Perhaps a citizens’ advisory committee should help work on this bill. Lobbyists

for Seibu and the ski industry in Juneau spent thousands of dollars to let you

know why you should pass this bill. But you never hear from the average Alaskan

eitizens because they don’t have the time or money to eome to Juneau to lobby

against the bill. In fact, many people don’t even know this bill is before you.

. \ . :

And finally, and perhaps most importantly, Alaska already has an inherent risk of

skiing law that treats both the skier and the ski area operator fairly. The
A-Supreme Court’ opinion is that the present statute codifies the common law that
' ski areas are not liable for injuries by the inherent risk of skiing. The ski industry

Is now saying everything imaginable is an inherent risk of skiing.

Tr!ic Hill a n hariln\}ar(FrgQ PrnrR ssafpftv'Pvanina hnnHrprk rglnrl HXnHrp.r;IQVr\{f B
people to death and injury and for whal? NEED MORE SAFETY, NOT LESS

Please vote no on SB44.

[i )
boor vy oyl 8640 Brookway Circle, Anchorage99504
Signature Address
7in ip—'p .. ._*I
Donna "Bohfiet
Print Name House District Senate District
CiM
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date;

Titlo:

accidonts...”
Sponsor: Son. Kolly
Requestor: (H) Finance

Expenditures/Revenues

OPERATING EXPENDITURES FY95 FY96
PERSONAL SERVICES 0.0 0.0
TRAVEL 0.0 0.0
CONTRACTUAL 0.0 0.0
SUPPLIES 0.0 0.0
EQUIPMENT 0.0 0.0
LAND & STRUCTURES 0.0 0.0
GRANTS, CLAIMS 0.0 0.0
MISCELLANEOUS (0X0) 0.0
TOTAL OPERATING 0.0 0.0
CAFITAL EXPENDITURES 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0

FUND SOURCE
1002 Federal Receipts 0.0 0.0
1003 GF Match 0.0 0.0
1004 GF 0.0 0.0
1005 GF/Program Receipts 0.0 0.0
1006 GF/MHTIA 0.0 0.0
Other 0.0 0.0
Total 0.0 0.0
Estimate of cu-rent year (FY94) cost: none
POSITIONS:

FULL-TIME 0 0
PART-TIME 0 0
TEMPORARY 0 0
ANALYSIS:  (Attach a separate pago if necessary)

Prcparod by: Brad Thompson. Direclor

Division: Risk Management

Nancy Boar Useral
Administralion

PREPARER TO PROVIDE ALL DISTRIBUTI

Approved by Commissioner.
Agoncy:

For further distribution information call tho Governor's Logislalivo Ollico

(Mr= 10/91) til 1/4IV4

BILL NO. CSSB 44 (Jud) am

Dopi. Aifociod: ~ Adminislration
BRU Risk Management
Componont'  Risk Management
COMPONENT SERIAL NO. 71
(Thousands of Dollars)
FY97 FY98 FY99 r-voo
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0 0 0 0
0 0 0 0
0 0 0 0
Phono: 465-2180
Dale:
Dato:
IES TO GOVERNOR'S LEGISLATIVE OFFICE
Patjo to! 1



Alaska State Legislature

Senator Tim Kelly, Chair V TILE INJUNEAU
Senator Steve Rieger, Vice Chair SENATE LABOR & COMMERCE
Senator Drue Pearce ALASKA STATE SENATE
Senator Judy Salo STATE CAPITOL

JUNEAU, ALASKA 99001-1182

(907) 465-3815
SENATE LABOR AND COMMERCE
COMMITTEE 3111 C STREET, SUITE 550
ANCHORAGE, ALASKA 99503
(907) 661-7612

Senator Georgianna Lincoln

SPONSOR'S STATEMENT ON SENATE BILL 44
CIVIL LIABILITY FOR SKIING ACCIDENTS

SB 44 attempts to strike a balance between protecting skiers and ski
resort operators.

This legislation would remove ski resort operators from liability for
injuries caused by the inherent risks and dangers of skiing. It does not
absolve ski operators from negligence as outlined by this legislation.

In addition, this legislation would require ski operators to:

- Prepare and obtain approval from the Commissioner of
Public Safety or managing U.S. agency (land manager) for
a plan of operation for each ski season, and to provide
a qualified ski patrol with qualifications meeting or
exceeding the standards of the National Ski Patrol System;

- Establish and maintain a tramway sign system for the
protection and instructionof passengers; and

- Establish and maintain a sign system for ski trails and slopes
intended to instruct skiers on the difficulty of the trail
or slope.

Passage of SB 44 could have both minor and major economic impacts in
Alaska. First, by attempting to lower insurance costs to ski resort
operators throughout the State, these cost savings could be passed on to
skiers in the form of lower ticket prices. Second, by recognizing the
inherent risks of skiing and balancing the rights of skiers and ski resort
operators, this legislation could encourage the continuing development of
ski resorts in Alaska.

The Division of Tourism estimates that more than 43,000 tourists visited
Alyeska Resort alone from October 1991 to May 1992, spending an average



Sponsor's Statement
SB 44
Page 2

of $466 a piece while in Alaska. Currently, Seibu Alaska is investing more
than $55 million in its current expansion. With passage of SB 44, Seibu
intends to further develop Alyeska by expanding into the Winter Creek
area.

Seibu's goal is to transform Alyeska into a world class ski resort which
will attract winter travelers to our state from all over the world. This
expansion would involve the investment of millions of dollars by Seibu,
bring thousands of new tourists into our State at a time of year when we
desperately need tourists to use the Infrastructure that has been
developed to support our summer tourism industry, and increase local
employment opportunities.

This legislation would encourage other ski resort operators who are not
now in Alaska to consider Alaska equally with the western United States
and Canada when determining where next to expand.

SB 44 has zero fiscal notes from the Department of Commerce & Economic
Development and the Court System.



