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ordered as provided under this section. At the hearing, a person who claims an
ownership or security interest in the motor vehicle, or aircraft, must establish by a
preponderance of die evidence that

(1) the petitioner has an interest in the motor vehicle, or aircraft,
acquired in good faith;

(2) aperson odier than die petitioner was convicted of die offense that
resulted in the forfeiture; and

(3) before parting with the motor vehicle, or aircraft, the petitioner did
not know or have reasonable cause to believe that it would be used in the commission
of an offense.

* Sec. 22. AS 28.35 is amended by adding a new section to article 2 to read:

Sec. 28.35.039. DEFINITION FOR AS 28.35.029 - 28.35.039. In
AS 28.35.029 - 28.35.039, "controlled substance” has the meaning given in
AS 28.33.190.

* Sec. 23. AS 28.40.100(a) is amended by adding a new paragraph to read:

(24) "serious physical injury" has die meaning given in
AS 11.81.900(b).

* Sec. 24. AS 28.35.030(m)(l) and 28.35.037(d) are repealed.

* Sec. 25. APPLICABEI TY. The amendments made by secs. 1, 8, 9, 14, 16, and 19of
this Act apply to offenses that are committed on or after the effective date of thisAct, except
that references to previous convictions include convictions occurring before, on, or after the
effective date of this Act.

* Sec. 26. This Act takes effect July 1, 1994.
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In 1992, 332 major injury crashes involving approximately 550 drivers and
39 fatal crashes involving approximately 125 drivers were reported

statewide.

Implementation of this legislation will require chemical test or tests to
be administered at the direction of a law enforcement officer who has
reasonable grounds to believe that a person was operating or driving a
motor vehicle or commercial vehicle involved in an accident that causes
death or serious physical injury to another person, for the purpose of
determining the presence of controlled substances in that person®s blood
and urine, even if the person is not under arrest.

The Scientific Crime Detection Laboratory oversees ail breath instrument
tests statewide. Approximately 5,000 DWI breath tests are conducted per
year by city and state. Additionally, 250 blood tests are administered
for the purpose of determining the alcohol content of the person®s blood.
It is estimated that approximately a total of 300 chemical tests will be
administered statewide per year to detect the presence of alcohol and/or
controlled substances 1in drivers of motor vehicles or commercial vehicles
that are involved 1in accidents that cause death or serious physical

injury to another person.

Tc perform this function, the Scientific Crime Detection Laboratory will
require one additional scientist, a Criminalist I, who will be a trained
Toxicologist. This employee will utilise a sophisticated lon Trap Mass
Spectrometer instrument to analyze urine and blood samples to determine
the presence or the lack of the presence of alcohol and/or controlled
substances. Other duties performed by this employee would include:
instrumental 1identification of controlled substances; drug analysis of
specimens from suspects in murder and assault cases; analyses of solid
dosages of controlled substances; and other tasks associated with the
Statewide Breath Alcohol Program such as instrument calibration and

certification.

Currently, the Scientific Crime Detection Laboratory is not performing

these toxicology analyses; they are sent out-of-state. To our knowledge,
there are no laboratories in the State (other than this laboratory)
equipped to do these analyses. Additionally, 1if court testimony 1is

needed of the analyst, it is very costly to bring them up from the
Lower 43 for court purposes.

It is anticipated that federal highway funds through the Highway Safety
Planning Agency will be available to fund the initial three years of this
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position.
regional
continue
PERSONAL
Salary -

Bene."its

Contingent upon the success of the program and review by the
administrator, federal highway funds may be available to
this position beyond the initial three-year period.

SERVICES
Criminalist 1, Range 15, Step A $34,250

15,321

Total Personal Services $49,581
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WALTER J. HOKEL P 0.50* UOOCI
Junsou. Alaska 39BII-CCCI

‘3071 -§§5-3500

S tate of .Al ask a
CKf*ce of the governor
JUNEAU

February 4, 1994

The Honorable Ramona L Barnes
Speaker of the House

Alaska State Legislature

State Capitol

Juneau. AK 99801-1182

Dear Speaker Barnes:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am transmitting a
bill relating to operating or driving a motor vehicle, commercial motor vehicle, aircraft,

cr watercratft.

Sections 5, 7, 12, and 13 of the b'll contain the main objective of the bill. Those
sections contain provisions relating to implied consent for, and administration of,
chemical tests to detect the presence of drugs in drivers of motor vehicles or
commercial vehicles that are involved in accidents that cause death or serious
physical injury to another person.

The use of drugs by motor vehicle drivers, both alone and in combination with alcohol,
is a major traffic safety concern. The apprehension and successful prosecution of the
drug-impaired driver has been and remains a major concern of law enforcement.

The state's implied consent law is contained in existing AS 28.35.031 and, for
commercial motor vehicle drivers, in AS 28.33.031. These sections provide that a
vehicle driver who is under arrest for driving while intoxicated is considered to have
given "consent" to a chemical breath test to determine the amount of alcohol in the
person's blood or breath. Existing AS 28.35.032 authorizes law enforcement officers
to request that an arrested driver submit to ihat chemical breath testing.

Sections 5 and 7 of the bill amend the implied consent statutes (AS 28.33.031 and
AS 28.35.031) to specify that a person who operates a motor vehicle or commercial

GOVERNOR’'S TRANSMITTAL
LETTER
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motor vehicle in this state is considered to have given consent to submit to a chemical
test to determine the presence of both alcohol and drugs if the person is involved in
an accident that causes death or serious physical injury to another person, even if the
person is not under arrest. A specific definition for "sehous physical injury" is provided
in sec. 16 of the bill. Driving is a privilege granted by the state that can be
conditioned upon consent to reasonable terms, such as consent to the chemical tests
enumerated in AS 28.33.031 and AS 28.35.031 a5 amended by the bill.

Under existing AS 28.35.032(a), a person can refuse to submit to a chemical breath
test; existing AS 28.35.032(f) makes the refusal a misdemeanor offense. Section 8 of
the bill amends AS 28.35.032(a) to add references to the chemical tests provided for
in secs. 5 and 7 of the bill; sec. 10 of the bill amends AS 28.35.032(f) in the same
way. Several "housekeeping" amendments to AS 28.35.032(a) are also made by sec.
8 of the bill.

Under AS 28.35.032(a) and 28.35.035, if a person has been notified of the penalties
that will result from refusal to submit to a chemical breath test, and the person then
refuses to submit, the test may not be given unless the person has been arrested and
the arrest resulted from an accident that causes death or physical injury to another
person. This bill does not change those provisions other than to add references to the
additional chemical tests provided for in secs. 5 and 7 of the bill. See secs. 8, 12, and
13 of the hill.

Sections 1m4, 9, 11, and 14 of the bill make additional conforming amendments to
statutes in AS 28 to refer to the chemical tests provided for in secs. 5 and 7 of the hill.
The amendment to AS 28.33.190 in sec. 6 of the bill is generally to provide a
definition for "controlled substance"” in AS 28.33. That term is used in AS 28.33.031(a)
as that statute is amended by sec. 5 of the bill.  Additionally, the amendment to

AS 28.33.190 will provide other needed definitions for AS 28.33.010 - 28.33.031. The
existing language of AS 28.33.190 unnecessarily excludes those sections.

The amendments made by secs. 15 and 17 of the bill are to provide a definition of
"controlled substance" for AS 28.35.029 - 28.35.039. The exist'ng definition, which is
specific to only AS 28.35.030, is repealed and is replaced by the same definition
located /. general definition section for AS 28.35.029 - 28.35.039.

In my State of the State address on January 12, 1993, | identified "alcoholism, along
with the abuse of other drugs,” as "Alaska’'s number one health problem.” | reiterated
my commitment to dealing with this issue in my State of the State address this year,
as well. This proposed legislation gives police and prosecutors the tools they need to
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combat the significant highway safety problem presented by those drivers who use
drugs and then causa fatal or serious injury accidents.

| urge your favorable action on this bill.

Sincerely,

Walter J. Hickel
Governor
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DRUGS IN SERIOUS INJURY AND FATAL ACCIDENTS

FACT SHEET

Very few studies have been conducted of drug use by drivers involved n crashes. What
limited data is available has focused on limited geographic areas and special driver
populations such as young males.

In 1983 the National Highway Transportation Administration synthesized existing
research in a report to Congress and found that drugs were present in 10-22 percent of

crash involved drivers.

Los .Angeles Police Department personnel estimate that 20 percent of persons arrested
for impaired driving were under he influence of drugs. In addition, when drugs were
found in either crash involved or arrested drivers, they were found most often in
combination with alcohol.

Urine is generally the best specimen to screen for the presence of a drug, but blood is
necessary if you wish to know the degree of influence of the drug as well as possible
dose and time of administration.

If you want to know if a suspect was under the influence of a drug at the time of
committing an offense, a blood and urine sample should be collected as close to the time

of the offense as possible.

In one study blood specimens were obtained from nearly 2000 fatally injured drivers
from seven ‘states. Drugs other then alcohol were present in approximately 18 percent of

these drivers.

A second recentstudy which was a far more comprehensi"e which focused on fatally
injured drivers who died within four hours of the crash. Blood specimens were collected
from a sample of 1882 fatally injured drivers from 13 sampling sites, encompassing
three entire states (Massachusetts, North Carolina, and Wisconsin), and selected counties
in California, Nevada, Texas and Virginia. The results of the tests are as follows:

a. Alcohol was found in 52 percent of fatalities.

FACT SHEET



c. ©4percent of drug cases also had alcohol.
d. A drug was detected without alcohol in 63 percent of fatalities.

e. Abuse drugs (e.g, marijuana, cocaine) were found most frequently in the 254
age group.

f Maqijuana and cocaine were found more frequently in urban crashes than in
rural ones.

g. Prescription drugs were found most frequently in the over 55 age group.
h. Drugs were found mostly in males.

.. Regional difference: Amphetamines were found nearly exclusively in California;
Marijuana/cocaine were unusuailv prevalent in Dallas, TX; and Wisconsin had
the lowest abuse drug involvement.

8 With a urine sample, the lab is able to screen for a wide range of all types of controlled
substances in detail very cheaply. Then the lab is able to go back after identifying
the controlled substance in the urine and quantify the amount through the blood test. If
blood alone is submitted it is a very cumbersome, slow expensive process to attempt to
identify multiple substances or in éssence screen the biood.

9 The following substances are usually checked during a routine urine screen.

A. Stimulants
1 Amﬂhenmmes ,
2 methamphetamine
3I IIMDAII
4 Dexednne

B. Depressants
1 Barbiturates
2 Seconal
3 Nembutal

C. Tranquilizers
1. Valium
2 Librium

D. Opiates
Morphine
2 Percodan

3 Heroin

4 Dilaudia

E. Antidepressants
1 Elavil



F. Marijuana
G. Cocaine
H. LSD

Lorn ,i. Campbell (Name of Submitter)

HSPA (Agency)
4651374 (Phone Number)
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M andatory D rug/A lcohol T esting

D iscussion Paper

"A bill to provide for implied consent for, and administration
of, chemical test to detect the presence of drugs in drivers of
motor vehicles or commercial vehicles that are involved in
accidents that cause death or serious physical injury to another

person'.

This proposed legislation gives law enforcement officers
additional tools they need to combat the significant highway
safety challenge presented by those drivers who use drugs and
then cause fatal or serious injury accidents.

Discussion:

Much deserved attention has been focused on drunk driving, while
the related dangers presented by individuals driving under the
influence of drugs other than alcohol or taken in conjunction
with alcohol or other drugs have had little attention. One of
the reasons for the lack of attention has been a lack of legis-
lation allowing for the taking of blood and urine samples in
those cases where drug use may be suspected.

The impact of intentional or unintentional drug abuse on motor
vehicle operation in our highly mobile society is enormous as
there currently are obtainable over 20,000 prescription drugs;

100,000 over-the-counter drugs; 500 illicit drugs; and 200 herbal
drugs.

Drug use has become prevalent in our society. An estimated
twenty-three million people are marijuana users, at least five
million people use cocaine, and even a greater number use

psvchoactive prescription and over-the-counter medication.

There are unique subcategories of drivers whose apparent drug
use patterns differ from those of the general driving population.
For example, commercial truck drivers exhibit a substantially
lower alcohol-involvement crash rate than do passenger vehicle
drivers. In 1985, five percent of the drivers of heavy trucks
involved in fatal crashes had been drinking whereas thirty-four
percent of the drivers of passenger vehicles involved in fatal
crashes Jad consumed alcohol. However, truck drivers were found
to have been more apt to use stimulants.

DISCUSSION PAPER
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The National Transportation Safety Board (NTSE) released a study
in October 1988 revealing that at least 26 accidents of

189 heavy truck accidents from 1985 to 1987 conclusively involved
drug or alcohol abuse. In one case, the driver of a heavy truck
struck the rear of a queue of four other heavy trucks; the driver
had not slept in the previous forty-four hours and had consumed

alcohol, amphetamines, and cocaine in an attemptto stay awake.

Another unique subgroup appears tobe young male drivers. An
often-cited study (Compton, A Report to Congress 1988) of drug
incidence among fatally injured young male drivers in California
found higher rates of drug use in general and marijuana and
cocaine wuse in particular than among the general population.

One or more drugs were detected in31 percent of 440 male drivers
aged 15 to 34 killed in vehiclecrashes, whereas two or more
drugs were detected in 43 percent. In addition, drugs other than

alcohol rarely were detected alone; the drugs wusually were found
in combination with alcohol and generally the BAC levels were
0.10 percent or higher. The use of drugs among young drivers is
thought to present a greater risk than among the general popu-
lation since youths are beginning to experiment with drugs

and are inexperienced at driving.

The wide variety of drugs, their use in combination with alcohol
or other drugs, and their availability combine to produce a major
public safety problem to the nation's highways.

It is the consensus of the Highway Safety Planning Agency that
passage of this legislation will provide law enforcement with an
additional tcoi in which to remove the impaired driver from

the state's highways.

N
Lorn M. Campbeii 7 ' Date
Executive Director
Alaska Highway Safety Planning Agency
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INTRODUCTION

In recan: years, the orcdems associated with arunx ana drugged drivers

nave increasingly oecome tne focus of attention from both concarnec citizens

arc government o fficials. The -sason for this attention can be -cure in the
stat-stics tnat quantify tne tragic «dsta cf human Ilife anc cuor: resources
a: tne nanos of arunx ar.c drugged trivets. in Maryland aicr.e, a'‘concl hat
teen ‘'centifiec as a contributing -"actor in the highway deaths of 2,53-
teco'e since 19S1 (See Apce.ndix 1 - "Relevant Statistics", fcr reformation
or ";cnway fatalities in wnic~ a'conol ,as a contriouti'ng factor anc other

certirent statistics).

beginning in 1931, tne Genera" Assembly of Maryianc dramatically
increased efforts to euro tne cdnking driver. During tne period of 1SS1
through 1983, the General Assembly enacted over SO laws to counteract tne
orch'ems associated with individuals wnc orink anc drive. These "egislative
measures induce increased c~imina" anc acmini strati ve osr.altiea,
oror.ioitions of soecifio benavior associated with orunx ad vine, ennancec
drive- education anc re.naoi [ tation oroarams, orovisior of additional
enforcement tools to law enforcement anc judicial oersonnel, ar.c imoroveo

enforcement and treatment of juvenile offenders.

The statistics snow tna: these efforts have met with considerable
success. For examcle, tnere ras generally oee.n an increase since 1331 in
tne numoer of aiconol-relatad drivina ar-ests and convictions. Even mere



imcortantly, the percentage cf hianway fatalities in wnicn alcenci was a

concricucinec factor markedly decreased in tne past -'ew years. Ir. 1581,
alconci was a contributing factor in 500 fatalities, 32% cf tne total
--gnway -'atalities. In 1987, tnese figures cropped to 309 fatalities, 37¢
t" the total. Preliminary figures for 1988 are comparable with the 19S7

m'cures iSee Appendix 1).

l.o 1988, recognicinc t.nat tne coal of removing the impaired cr'v=- from
oignways nad net teen fully realised, the Genera' Assembly tassec .nouse
Jp'.ot Resolution 53T establishing a Tasx Force on Orunx anc Owvuggec
Driving. The Task Force is tcmccsad cf legislators, jucges, law enforcement
c"*icials, a State's Attorney, the Acministrator of the Motor Vehicle
Act*o;stration ("MVA"), anc other knowledgeable anc concerned

representatives of the pudlie ana private sectors.

The "ask Force met regularly curing the 1968 Interim anc consicerec a
wice range cf issues including the establishment of new offenses anc harsher
penalties, tasting for aiccnci anc drugs, treatment cf juvenile offenders,

arc otner impaired cr'iver issues.

What -“allows is tne Task Force's Reoort crs Orunx anc Drugged Qr-vinc

ir.clucinc '-eccmmendatiens to tne General Assamoly.

T Sianeo anc designated Joint Resolution No. mby Governor William Oonaid

Scnaefer, May 27, 1988.
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Soaerstrcm -cunc that '% of drivers tasted positive for PC?, cocaine,

methaqualone, or metnacone alone or in comoination with another drug.

Enforcement

Section 21-9C2(c) of the Transoortation A rticle pronibits an incivicual

from driving or attempting to drive while sc far under tne influence of any

comoination of one or mere drugs anc

drug, any comeination arucs, or a
alconol t.nat tne indiv-quai cannot drive a venicle safely. Section 21-
902(c) oron;oits an individual from driving or attempting to drive "wni'e

unaer the influence of any controlled dangerous substance...if the person s

not entitled to use tne controlled dangerous substance under tne laws of
this State." Eased on tne orsvale.nce of both Ilegal and illegal drug wuse in
our society, it is clear that arrests for these charges are

underrepresented. Table A below snows tne numper of citations received

tne District Court on these drug-relatad driving offenses and tne guilty

dispositions -or crug-relatac driving offenses, and the total numper cf all

S21-5G2 (a), (b), (c), and (a) aruc-and alconol-relataa driving arrests

anc guilty ciscc itions.

TABLE A
Drua-And Alcohol-Related Orivino O ffenses
TA §21-902(C) TA §21-902(d) All TA §21-902
(does not reflect
Circuit Ct. info.)
FY 1S86
Citations Received 352 414 22,202
Guilty Dispositions 77 10,343
FY 1987
Citations Received 582 589 36,832
Guilty Dispositions 74 42 10,386
FYy 1988
Citations Received 729 620 42,367
Guilty Dispositions 103 58 11,217
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;.-1£ neec *or crea.er prcsecot'cn or the i'-rrant .a-.vs against croooa:

driving r Ited in study by the Task Fores of additional er.fcreamer;:

tecnnicues anc cocis.
PrjG Evaluation ard Classification Training

Mr. William E. Scott, Director, O ffice Of Aicore' ar.c State -rocra.'tc.
Traffic Safety "-cgrams, Ss'HTSA, testified before tne Tas* Forte <cr. tne too it
of croc evaluation and c'assification training ;or tr'-"te of::zero.

Scott stated tret very few pci ice of'ioerS are tra:r=: to -ecccrice the

symctoms of impairment by crocs ct.ner t.nan a;cone'. Scott ‘'e;o~ter.t::t
to tne Task Forte a program, deveicoec by tne cts Angela

(LAPQ), which enables a ociice officer G sysia?naz:cf/i""

jazzary of physical ana pnysiclccical :es-3 to cSZSITI.I.e:

1} whether a driver is imnairec:

2) I f sc, wnetr.er tne impairment is cruc-'-el arec or mecica“ y-
relatec (i.e., illness or injury); anc

2) If croc-reiatea, tne broaG category of 0rogs Tike:y to have

caosec tne imcai™tent.

Set. W illiam Tower of the Maryland State 3oiica a'so ordered tne ~ask

Force on this topic. Sat. "ower's extensive cua:ificaticrs for ciscossing

S soDject induce aiding the U.S. Department of Transoorteticn in the

aevelooment of a program to train police officers in prog and
- 23 -



participating in "he program sponsored by she LAPQ. According to' Sat.

Tower, ZC% of drivers *nc are Chargedana tested for oiood aiconc’ content

have symptoms more serious than the 3AC test indicates. Sat. Tower stated

that an individual trained uncer the LAPD program has a 90* success rate in

determining the type of arug an individual had wused.

"he LAPS program nas two stages. The first stage trains the off'car to
concoct standardized "ield scoriety casts on an individual to cetermine
whether tne "naiviaual is under tne influence of drugs. This first stage
induces a 1 day course on how to recognize the oasic signs of arug
imDc'-ment. The seconc stage is an intensive 7 day course on hew to
idenf-y tne clinical signs of arug impairment followed by 2-3 weexs of

hancs-cn experience with people uncer the influence of drugs.

According to Sgt. Tower, several honored of Maryland's police cf-icars
have ccmoletec the field sooriaty training. He stated that ne would concuct
the 1 ay course to come late the first stage of the training in mid -

jecemcer.

Drug Testing

A major law enforcement tool that tne Task Force stuoied was medical
testing of suspected drugged drivers. Cur-ent law authorizes breat.n or
oiood tests for aiconci. House Sill 322 of 1988, "Vehicle Laws - Tests for
Aiconol Concentration and Drug Content", would have authorized drug tests

2d



for driver out received unfavorable action curing the 1988 Session of the
General Assembly. However, the House judiciary Committee requested that the
issue be studied in detail by the Task Force.

Mr. Scott of NHTSA and other individuals wno testified before the Task

Force encorsea the concept of arug testing for a oriver wno nas oeen

detained oy a police officer having reasonable grounds to believe that the

driver is under the influence of a arug. Approximately 22 states allow

testing of a driver to determine the presence of drugs. In essence, the

orug testing procosa'i contained in House Sill 322 of 1988 *culc:
1) Expanc the current implied consent statute to induce consent to
test for drugs other than alconcl; and
2) Allow testing of specimensof urine and "other Dccid fluids".
In aaaition, House Bill 322 of 1988 would:
1) Change tne definit'on of "qualified medicalindividual" (usac to
determine wno is authorized to withdraw blooc for testing) to

include any individual authorized Oy an agency designated oy the

Secretary of Health and Mental Hygiene;

2) Increase the number of days (from 20 to 20) before trial that the
State is reauirec to notify the defendant or the defendant's

attorney of the State's intention to introduce test results as



evidence wisnout toe presence or testimony of tne technician who

administered one test ar.c to deliver a copy of tne test resets;

Increase the numoer of cays (from 10 to 20) before trial tr.at a
defendant is required to notify the court and the State i* the

defendant desires tne tacnnician who oer-ormed tne test to oe

present ana testify;

3rcviae tnat, if tne case ;s transferred to a circuit tourt --cm
tne District Court, tne State is net required to f*le a second
notice;

|f tne case is transferred to a circuit court from the 9isc_Jct

Court, reouirethe defendant to notify the court ancthe State at

least 20 days pefore trial tnat the defendant desires tne
technician to oe present anc testify at trial;

I f a poszoonement is granted in the D istrict Court or a circuit
court, reouire tne defendant to notify the court in wr*tinc at
least 20 oays before trial tnat the defendant desires tne

tec.nnician to be present anc testify at trial;

Add manslaughter oy autcmoDile, motorboat, locomotive, etc., anc
any violation of an alcohol 'eestriction on a driver's license to
those offenses for wnich a test of alcohol or other drugs is

admissible in evidence.



Dr. l'aie Cacian, State Toxicjlcec’st, testified on seme of the issues

contained in House 2111 322 of 1968. Jr. Dacian suggested snecifyino wnat
drugs sncu'.c oe the subject of testing. According to Dr. Caolan, testino
sncuia be concentrated on marijuana anc other cannabinoids, cocaine,
phencyclidine (PC?), opiates, and amphetamines. Dr. Cad an also stated that
the implies consent lav. would need to oe amencec to allow testing for the

presence of drugs anc testing of specimens ot.ner than o'-cca or orsath (e.o.,

urine anc ct.ner bca'"'y fluids.

Dr. Das lan aisc states tr.at a drug testing e.nt'ty, that aces .not
currently exist, would be necessary tc oer-prm aruc testing. Or. Dacian

states that neither the Maryland State -clic= nor tne O ffice of the Chief

Medical Examiner within the Department of Health anc Mental Hygiene has tne
resources of office space, personnel, anc esuiomer.t to per-‘orm drug testing.

Dr. Cap lan estimated that approximate')' 1,COC tests *cuic oe performed
in the first year of testing, 2,uQC so 2,DCO in the second year, ana
multiple thcusancs in the thirc a.no suoseouent years. Dr, Caolan also
predicted that court aopearancep anc testimony may oe recuirso of testing
personnel in a large numoer of these cases. Dr. Car.'an a'so estimates a
fiscal impact of 51 to 52 million to estaciisn tne testing 'aooratory.

in response to quest:ons on the drug testing issue, Dr. Caolan stated
tnat there are no specific levels for drug content in the body that can be

legislatively westaoiished as is currently done with blood alconol content.



Dr. Caolan suggested tnat Ilimiting testing to aeteci the presence of the

illegal arucs to wnic.n he -eferreo would obviate the need to estaolisn
specific levels of drug content in the o00Gy for a multitude of legal and
illegal arugs. Dr. Caplan also viewec the wuse of the drug test result as
confirmatory evidence, tnat would be introcuced at trial 1in addition to arug
evaluation anc classification testimony by the arresting police officer,
rather than establishing presumptive leva’'’s of intoxication or uncer the

influence.

In response to auestions -egaraing «hat type of test indicates recent

use of a arug, Dr. Caolan states that a oiood test offers a greater
interpretive value than a urine test in determining the time period cf drug
use. Dr. Caolan noted also that a blocc test may be ootainec only py
qualified mecical personnel. In respondingto further auestionsregarding
the greater expense of conducting blood tests, Or. Caplan agreed tnat the

current arrangement unaer wiiic.n the State pays for the 3AC tests for both

the State and tne counties may be tne suDject ofa budgetary controversy as

the number of tests and their costs increase.

Peter C. Codo, Executive Assistant -or Pudic Safety, O ffice of the
Governor, fid a member of the Task Force, 'naicated that the Governor will
not buccet runes for arug tasting for drivers until at least fiscal year
1990 wunless legislation authorizing arug testing is enacted first. Mr. Cooo
also indicated a preference for allowing tne executive branch to determine

programatically by regulation the specific drugs far which testing would be

conducted.



The star'- cf the Task Force also prcv'cec the mempers with cooies 3-

tne case of Franklin v. State, 8 Mmd. App. IS- (1959). wnich neld that

evidence that an individual had a drug within nis biological system tends to

sncw possession ana/or control prior to taking the drug and that evidence,

together with the individual's statement to a onysician, is sufficient to

sustain a conviction for tne crime of possession of a controlled dangerous

suostanca.

Ccxrcnercial Motor Carrier Peculations

“he federal commercial motor carrier regulations (see discussion on p.

17) -eviewec by Mr. Sickert of tne MVA also actress drugged driving by

commercial drivers. As with the aSconol-related driving offenses, for a
first offense of driving under tne influence of crocs, tnere would be a 1
year suspension f-cm driving a commercial mctor vehicle. For a seconc
offense, there would oe a lifetime disqualification.

Medical Advisory Soard

The Task Force also received testimony from W iliam Sricker, former
Acministrator cf the MVA ana an attorney in private practice. Mr. 8ricker
suggested to tne Task rorce that anyone who was convicted or grantee
orooaticn before judgment for any drug-related offense (e.g., possession of

a controlled dangerous supstance) snould be referred to the MVA Medical

Advisory 2oard to determine whether the individual is fit to drive.



DRUG IMPAIRED DRIVING

RESOLUTION 93-14 (new)

WHEREAS, people wno ccarate motorvenides wmle uncertne influence cfalcoholhave long oeen
known to cause thousands of crasr.es, injuries and deaths each year, outonly recently has the magnitude
cf the proolems caused by drug (other than alcohol) impaired dnvers come to light; and

WHEREAS, a NHTSA reportto Congress disclosed a frequency ofdrug use oy fatally injured drivers
is between 70-75percent; and 1

WHEREAS, many srudies nave documented this finding, pointing to a nationalprevalence ofdrug
impaired driving; and

WHEREAS, NHTSA has developed a standardized curriculum for training police officers as Drug
Recognition Experts (DRE);

NOW THEREFORE SE IT RESOLVED, that NAGHSR encourages states to adopt legislation which
makes itillegal to operate a motor vehicle wnile impaired by drugs other than alcoholor in combination
with alconol; and

EEITFURTHER RESOLVED, thatstates allow the cnemicaltestsample to be analyzed to determine
the presence and/or concentration of drugs other than alcohol.

Submitted bvt imoaired Driving Committee

RESOLUTIONS/STATEMENTS
OF SUPPORT



NATIONAL SAFETY COUNCIL
POLICY STATEMENT

COMMITTEE ON ALCOHOL AND OTHER DRUGS
ENFORCEMENT OF LAWS AIMED AT ALCOHOL-IMPAIRED DRIVING

There is strong scientific consensus suggesting that the public’s perception of effective
enforcement appears to be a strong deterrent to alcohol impaired driving. In order to enhance
the effectiveness of enforcement activities in preventing impaired driving, the National Safety
Council recommends that jurisdictions:

Implement new enforcement programs requiring chemical tests of body substance
samples for ail drivers involved in nighttime crashes.

Consider the use of new tecimologies such as passive alcohol sensors and motor
vehicle ignition interlocks.

Develop and use highly visible and widely publicized enforcement approaches that
increase the public’s perception of the risk of apprehension.

Passed by the Committee on Mcohol and Other Drugs, November 4, 1992



RECENT ACTIVITIES OF THE INTERNATIONAL ASSOCIATION FOR
CHEMICALTESTING

A Report to the National Safety Council Committee onAlcohol and Other

Drugs
October 65,1993
Chicago, IL

prepared by Patrick Harding, IACT liaison to the CAOD
Mr. Chairman,

The International Association for Chemical Testing continues to grow in membership. In
keeping with the %Iedges of our two organizations to keep each other informed of activities,
membpers of the COAD have been placed on our mailing list to receive the IACT Newsletter.
AddltlonaIIY, the minutes of COAD meetings are summarized and published in the
Newsletter tor the benefit of IACT members.

The following report is a summary of the some of IACTS recent activities:

RESOLUTIONS

‘Mandatorz Alcghol/Drug Testing of All Drivers in Fatal and Serious
Injury Crashes

Whereas, alcohol and other drug involvement is a major factor in fatal and serious traffic
crashes, and

Whereas, the best method for confirming alcohol and other drug involvement in drivers is
to obtain an alcohol/drug test, and

Whereas, currently only 73 percent of fatally injured drivers and 25percent ofsurviving
drivers in fatal crashes are tested for alcohol in the United States, and

Whereas, drug testing of fatally injured drivers and surviving drivers in fatal and
serious injury crashes is not routinely done, and

Whereas, it is important for the scientific community to be able to accurately determine
alcohol and other drug involvement in all fatal and serious injury trafficcrashes in order
to develop and evaluate intervention measures; be it therefore

RESOLVED that the International Association for Chemical Testing urges ail
jurisdictions to pass and actively implement laws reguw_mg alcohol/drug testing of ali
drivers involved in fatal and” serious injury producing crashes. Such laws, if
implemented, would allow year to year tracking of alcohol and other drug involvement in
all fatal and serious injury producmgz crashes in order to evaluate the effectiveness of
aIcohoI/drugz countarmeasures.  Further, such laws would allow and authorize law
enforcement_agencies to identify alcohol and other drug impaired drivers involved in
fatal and serious injury crashes who heretofore have gone Undetected.

Adopted March 26, 1993



Se®lC.: ARIZONA
General Reference: Ancona Revised Statutes Annotates

3as~s for a OW Charge:

Standaro OWI Offense: Under the influence of intoxicating iiauor
§25-§33(A)(1)

[I'legal 3er Se Law (SAC/BrAC Level 11.10* and Any Controlled Substance in a
Person's Body" YyZS-69Z(A)(Z) i (S'

Aresumption (BAC Level): 0.10 §ZS-69Z!E:(3)

Types cf Orugs/Drugs ana ilcsnol: Under she influence of :) Any Drug, a vaoor

releasing substance containing a tori-: substar.c
or (Z!' 2 comoinar.-on of Hauer, drugs or toxic
vaoor releasing suostance :f the pe'ion i;
imoaired to the slightest oegree. 5CH-592(Aw'
ror .ornmse “Oter

Cha-:r;i 3r?ith ‘'estO for BA'l.'r"At

tr?lininary 3reath Test La: Yes §25-691.01 (Based on reasonable suspicion
of a OW offense.)

Imoiied Consent Law:

Arrest Required (Yes/N'o): Yes 523-591(A!
Implied Consent Law Aocites
Drugs (Yes/No): Yes SZS-591(A)
Refusal to Submit to Chemical Test
Acmitted into Evioence: Yes (Criminal i Civil Cases) 8Z5-59Z(I)
Other information: Special Note: 3olice o'r;cers may -ecuest

persons (e.g. medical facil;ty oersonnel). -ho
collect blood, urine or other bodily substances
from susoected DWI offenders, to suecly samolss
of such suostar.ces to law enforesilient
authorities for testing; see 523-692:C). Such
samples can 3lso be obteinec v;a search
warrants; see 523-591(0).

Che-i*al ~es~.s of Other Substances for BAC Level
Vh-"c- Are Authorised Under the implied Consent Law;

Blood: Yes §23-691
Jrine: Yes 523-59
Other: "Other bodily substances" 523-591

Th;s State's illegal per se law also makes it an offense to operate a mote- vehicle *ith a
breath alcohol concentration level of 0.’C or more. 523-692(0'
"It ;s a Class 1 misdemeanor for any person under 21 years old to operate a motor venicle with
any ‘'soirituous liguor" in the'r body, jail-not more than o mons: fine-noc more than 52.500.
See 15A-24d(3A), J-Z«16(B), 13-701, 13-707. 13-601 - 13-602.
"Exceoc in cases where a person was impaired in the "slightest degree." a person is lot guilty
of t-"S offense if they are legally entitled to use these drugs. 523-592(3'

3-23
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STATE CALIFORNIA
General Reference: West's Annotated California Coces

3as:s NI a ouT 'Charoe:

Standard DWI Offense: Under the influence of ar alcoholic oeverece
Veh. Code §§2315Z | 23123

Illegal Per Se Law (3AC/3rAC Level): 0.08~* Veh. Code §8§2215Z(b," sno 23°33<b*

Presumption (SAC Level): 0.08 Veh. Code 523155i3)

Types of Orugs/Ajcanol and Drugs: Under the influence of '< Any Drua or ,!m a

Combination of Alcohol anc Any Drue' Veh. Cooa

5523152 2 23153

Other: For Commercial Motor Verirlc Qoeraco-s. see o.
315,
"or bicycle riders, see :*e Sce-:;ei ''o-.e oelow

e~-j<nli-s| Breath last's for 9ac. arsr W,

Pro’iminarv Sreath Test Law: Yes Ven. Code §23137; he  ‘lc:a: A "7Ti TV e
conducted without legislative aurtr.o
Ooinion 33-1102. Oct. 2t. i?S9)
imoiied Consent Law:
Arrest Required (Yes/No): Yes Veh. Code §23157
Implied Consent Law Applies to
Drugs (Yes/No): Yes Veh. Code §z3137'a.’
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal & Civil Cases! Veh,
§23137(a)(Ai
Other Information: A person, who has been arrested for = .n,
offense, may be comoellec to suomit ®: a bicoc
test for either aico.hoi ttrcentrat:o' Or the
presence of drugs. See “ercer v. Ga;

Motor Vehicles. 309 P.2d aga 'Cal. H eje

Chemical Tests of Other Substances for 3AC Level
Which Are Author-reo Under the Imoiied Consent Law:

3lood: Yes Ven. Code 523157
Urine: Yes Ven. Code 523 27
Other: None
opeciai juvenile of'ense at 0.05 (Scandaro: 3ercent bv weight of alconoi in the blood): see

Weh. Code 523140(a).

'The regular stanoards for SAC and 3rAC (r=spectivelv grams of alcohol oer igqg .ail!*"'iters of

biooo and grams of alcohol per 210 liters of breath) are used for the > “eual oer se offense,

"‘iota: It is illegal to be under the influence of certain "controlled s.ostances ' ='retoective

of whether the offender was operating a motor vehicle. Health ann Safe'- Code A;7557

a bicycle on the S'f-a.s »p?ia

Special Notes Under Veh. Code §Z'ZQQ.S. 't i? ’lleoai to riae

under the influence of either alcohol or drugs. This section orovides ‘‘eat a sersc_ —:itt:nc
this offense may be fined not more chan 5220. This section further provioss that a oerson
under 21 years old, who commits this offense, is subject to license suspension under Veh. Cooe

§13202.5: see the Special Mote on p. 3-50 for details on this license susoension.

3 - J3
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state::

COLORADO

General Reference: Colorado Revised Scatuces

5asio for

a OWI Chares:

Standard OWI Offense: Under the influence of alcoho 1/Imoaired bv the
consumption of alcohol —i—Zz02(1)(a) | (b)

illegal Per Se Law (5AC.'5r-C Level) 0.101 §JZ-J-1Z0Z(1.5) (a)

Presumotion (3AC Level): >0.05-0rivir.g while impaired 0.10-Orivinc under
the influence 8§42—1-1202!Z){bl 1 (c)

'yoes of Drugs/Drugs and -‘conoi: (1) Any Drug or (2) a Ccmoination of Aiconni anc
Drugs {applies to both driving uncer the
influence and driving while imoaired)
5AZ-A-1Z5Z(1)(a! i JZ-A-120Z:11(b)

=Other: ror Commercial Motor V-ntcle Ooerators. see p.
3-63.

Enemies! 3reath Test; for 5AC crtC Level

3r="iminary 3reath Test Law: Yes 8A2-a_;zQ2;l.5!

imoiied Consent Law:

Arrest Required (Yes. Mo): Mo Only orobabie cause is ‘'mecuired: an actual

arrest is not necessary. y-Z~-1ZQz{2)(a)CIl) h

imoiied Consent Law Acclies to

R

o

Chemical T

Drugs (Yes/No); Yes §42-4-1202(3'ea)(li:)
efusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal Cases) JAZ-A-1ZQZ!2)(e>
ther Information: A oersons's blood may oe taken frcm them by

force ir there is prooacle tause that they
committee criminally negiicen: homicide with e
motor vehicle, vehicle homicide, assault ir. the
third degree with a motor venicle or vehie'e

assault. SAZ-J-1Z0Z12) (a'=i IV’

ests of Other Substance; -pr 3AC Level

wrier. Are Authorized Unde*- ‘ne Imoi’ec Consent Law;

oiood:
Urine:

Qt.ner:

'This State's

Yes (Ale. | Drugs  :azZ-A-:20Z(2: :a)(:C1 1 (Hi:
Yes (ror Drugs onlyl §42-1-1202f31ea)(ill)
Saliva (ror Drucs onivj izo2(2)(a;c:::

illegal per se law also makes it an offense to ooerate a motor vehie'e wi-r. a

br;e:h alcohol concentration level of 0.10 or more.

"A "drug"
in the U.S

is defined as either a substance, that ?s intended to cure or prevent disease, 'isteo

Pharmacopoeia, or a controlled substance: see §§12-27-303(7) i (13) and

4Z-i-120Z(1)(d).

3- 5
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STATE FLORIDA
General Reference: Florida Statutes Annotated
3asis For a OWI Charge:
Standard OWI Offense: Under the influence of alcoholic beveraces'
§316.193(1}(a)
Illegal Per Se Law (3AC/9rAC Level): 0.T O 55316.T93( 1) (b; i 316.1932(b)!
Presumption (BAC Level): None
Types of Drugs/Drugs and Alcohol: Unaer the influence of a Controlled
Substance/Chemical Substance listed in §377.11I
§§316.193(1)(ai | 3i6.1931
Othe- 1) A 3AC/5rAC levei of 0.10" is or-,-as facie
evidence of driving uncer the influence
5316.123A(2)(c)
2) See the Soeciai Note beiow,
3) For Commerci al Motor Vehicle Dserators, see
p. 3-'00.
J) A person arrested for a OWI offense cannot be
released from custody until (1) they are no
longer under the influence of alconoi or other
cnemical substance, (2) their 3AC level is less
than 0.05 or (3) e;gnt (3) nrs have elaosed fro-
the time of their arrest. §316.193(9)
'The offense of "driving under the influence" includes (1) dr’ving uncer the influence of
alcoholic beverages or (2) driving with a biood or breath ievei of 0.10 or more. See
5316.193(1)(a) 1 (b! and State v. Tolls, 550 So.2d 1l;A (Fla. 1990).
“This State's illegal per se law aiso mates it an offense ic ooerate a motor vehicle with a
breath alcohol concentration level of 3.10 or more. The standard definitions of 3AC and or”C
are usea; see §316.1922(6)1.
'Standard: Percent by -eight of alconoi ;n either the blood or breath. §315. '?22“(Z)(c!
Special Note: A jury instruction, that was based on a verbatim reading of §316.193d{S!(c> was
held to be unconstitutional in that it created a mandatory "irrebuttaole" presumption that
shifted the burden of proof oflthe DWI or-'ense to the aefencant; see Wilheiim v. State. 353
So.20 1 (Fla. 1990). Notwithstanding this case, the statutory ianguage i-.self has been heip
constitutional in a prior decision; see State | Rolle, 350 So.2d 113*“ (Fla. 1990". Note: A
Federal court has held in similar circumstances that there was no constitutional infirmity.
However, the Federal court did e.voress its concern that a jury couid oe confused with the term
"prima facie". Despite this concern, the court felt that no unconstitutional mandatory
oresumotion had been created when this ;nscruction was viewed in conjunction w*tr the other
jury instructions that were given. See Santiago Sanchez Oefuentes v. Dugger. 923 F.zZd 301
(iltfv Cir. 1991).
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STATE - Florida

Chemical Breath Tests For 3AC/8raC Level:
Preliminary 3reath Test Law:
Implied Consent Law:

Arrest Required (Yes/Ho):

Implied Consent Law Applies to
(Yes/No):
Refusal to Submit to Chemcial Test

Drugs

Admitted into Evidence:

Other Information:

Chemical

Which Are Authorized Under the Imoled Consent

Blood:

Urine:

Other:

Adjudication of OWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Investigation Law (PSI)

(Yes/No):

Pre-Sentencing

The implied consent law, as applied to driving while under the influence of duros,

only for the testing of urine.

No

Yes §316.1932(1)(a) Note: Under

§316.193Z(1)(c), an arrest is not a prerequisite
to the taking of a blood sample if the driver s
taken to a medical facility for treatment as a
See Kenson v. State, 577

1991).

result of an accident.
So.2d 694 (Fia.AoD. 3 Oist.

Yes §316.1932{1)(a)

Yes (criminal Cases) §8316.1932(1)(a) L
316.1932(1) (b)

A blood test may be given a driver without their
consent onlv if they have been involved in an

accident resulting in either death or serious

bodily injury. See §316.1933(1) and Carbone v,
State, 564 So.2d 1253 (Fla.Aop. 4 oist. 1990),
and State v. Perez, 531 So.2d 961 (Fla. 1983).

Tests of Other Substances for BAC Level

Law:
Yes-Liuited A blood test, for the purposes of
implied consent, may be may be taken only if the
driver appears for treatment at a medical
facility and the administration of a
breath/urine test is impractical or impossible.
§316.1932(1)(b)

Under 8316.1932(1)(a), there is an

implied consent to submit to a urine test for

Yes-Liuited

the purpose of detecting the presence of
controlled substances.

None

Yes Applies only to OWI manslaughter/ven -
homicide offs; see §316.656.

Yes Only applies if BAC level is 0.20 or more
or for OWI manslaughter/veh homicide offs; see

§316.656.
Yes A person convicted of a DWI offense may be

referred to substance abuse evaluation; see

§316.193(5).

provides
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STATE:
General .Reference:

Sas's 'or a DW Charts

Standard DW Offense:
11lecal Per Se Law fSAC/sriC Level
P-esumption fSAC Level:
Types of Drugs/Drugs ana Alconoi:

Otner:

*eptitnary cresni 250w
1rSZrz Law:
aAJI re0 1vfH.Joe
Imolieo Consent Lew Aociies to
Drugs i'-‘es/'lo ‘:
Refusal to Submit Chernies' ‘'esc

Acmittec into Evioence:

Othe* Info—at:or.:

This State's illegal per se law a-so ma-es

stther .'m) a oreato alcarcl corce-t.-st:on

goncentration of 3.10 or more.

"Trs ?0'JC3 need zr:y “reasonable orouncs* of a OWM it
Ho«ever . 3*3—2002(« >*b) acpears ‘c indicate thac ‘pmca

?cri *sac a; see } «c-*3002, t
*3 neeceo.

DW Offenses and Cnroercial

is "disauai if;ed" from oeeratinc a CW for
hazardous material- if, while driving a CMV.

of 0.0-a or more. :Z! are uncer the influence of aiconol
concentration.

mere violations of any or tne aoo-.-e i-ste-
oerSOn. who OC=r=teS a CW »:t- ?n slr;--

to sucri't to a -nemice.l test *nr en aicono’

violation ?r (Z
"o 1SOUS1>ficatmnn 1 +; for lifa mnsrn.l.

concentration of Q.OA or more or whiie under
In addition, a CW ooerator who has any ''decectabie-' amcur.t of

for Z- hours.
13-300Z(3)iaj, 13-8GOA(' tb; i ;5;, '5-800-

criminal sanctions.

the'r system must be placed "out—ef-service"

("efere-'ce is mace :: a? C" sar*. 135..".

13-8005(2? & >2).

they M)

e ccmoinat’on of f-o or

IDAHO
General Laws of Idano Annotated

Uncer the influence of alcohol
0.101 SIS—300A(1)(a)

Hone

Under tne influence of Any Drug.

513-:00A (1) (a)

N

Intoxicating Substance or ;3! a Coro-nation of

Any Drug ana Alcohol M 'c-SO0A(:' a

Ic-300A(S)

L

for Commercial hctor Ve*;:'e Ocerattrc. tee

oeiow.

Ho
Mo-

Yes 513-300:; 11

Yes (Criminal Cases! State v. 5o0:-
1055 1955 >

Uncer 5'S~:00Z(5ilbl. a :aw enforcs-
nay order a ‘oualifieo oerscn-1 to
from a ar'ver for evidential ouroos;
where there is orobable cause to be’
suer, driver has committee eitner a C
aggravateo/homic;ce offense.  Cotmver
provision accears to al’'o- 'aw e-ofs*
of-:s=-s to obtain a discs samole v-

an offense to ooerate a motor vev't'e

of 3.10 o" more or (ZI a -jrirs si::*

* before tue ime':ec ::re-r:

Motor Vehicles (CMV)/Co™>ercial driver's Licenses (CDL)
yr. (m3nc.! (I yrs 1mand.- i- transogr-
have a 3AC/BrAC",=odiiv Sub?-
or a controlled suostance o'

Tor e’'ther -

the influence of alcoho Vtrues. is sue-

See 58J9-105ibi. AO_ioe

3- 1
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STATE - Idaho

Chemical Tests of Other tubsranees for 5AC Level
Which Are Authoriteo LLnoer the Imoiied Consent Law:

3loo0d: Yes §5lo0—HOOZ. "I i 13-800-1
Urino: Yes §515—330211) i 16-—300-
Other: Hone

Adjudication of OWI Zhartes:

Mandatory Adjudication Law (Yes/Hoi: No
Anti-Plea 3argainina Statute (Yes/No): No
Pre-Sentencinc Invest-tatJon La*» PSD
Yes *=-3005!
ta-cf on:
3.1 Tj$*;
Psfusai to Take a =r?:----i*rv rreatn Test;
Criminal Sanctions mF:ne/Jsil): N/A
Administrative tensing Action
(Susp/Rev: M/A
Other; H/A
Refusal to Take In:r;: Itnsen-.
‘lhgmicai Test:
Criminal Sanction !'mne/Jail). Mo
Administrative Licensing Action
3usp/'Pev «: let ~s -130 dys suso o -IC
(w 3 yrs.-l yr susp .r.'c 5'8—SOG|12I’fC)
<a:;c; S i-
Other: Hone

arcvons ro''owino a lcr.vec =on -'or a DWI Offense

..vmma! tanctions:
Imori sonment: Misc—Not more tra- 5 aos: C~c v': e

yrs; Misc-10 dys to 1 yr: I-t i sub of- n ;
vrs - o ~-'lot
mor? than 5 years Accra/atec- DWI -he
booily -arm/ o;sf;curement—<0ot more :h
years See 5113-5005 | 13-5005.

Manoatorv Minimum ‘'em: 1st of= Misc—Hone: 2nc of- /n 5 yrs; S IC
dys i'.must servo -3 con. hrs w3rd | s
(win 3 vrs) or Ath or sub. y J (w/n iO
Foicr.v—30 dv?* Me:gr-vr.:C a -i.IO

is Cecily harm;oisficure~=nt-30 dys

55'5—-3003 <« 13-5005.

‘Historical Note: Unaer Art. 5, jlZ of the State's constitution, the :eg;sia:ure may orovide
ror mandatory minimum sarcfons. This constitutional provision ind;-ecoly abrogated the Idaho

Suoreme Court's decision in State v, McCoy, <48 P.Zb 277 (ldano 13711, that had voiced a

statute requiring mandatory sanctions.
3- 1A
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STATE ILLINOIS
General Reference: Smith/Hurd Illinois Annotat-o Statutes
3as:s ~'or a DWI Choree:
Standard OW Offense: Under the influence Of alconoi cCh. 95' 1-,
I1-501(a)(2)
Illegal ?er Se Law (BAC.3rAC lev™'l 0.10' or Any Amount of Cannabis/Controlled
Substance"™ Ch. 957,. (111-501 (a) (1) i (5)
-resumot-on (3AC Levs!': 0.10 Ch. 957.. Il '-=01.2(b)(2) i :'--hi .Sielli
Types of Drugs/Orucs anc -lcjttci. Uncer the influence of (1) Any Oruo or (21 a
Comoinat'on of Any Druo and Alconoi See Ch.
957,. 'I111-301 (al (31 i (A).
--.cer: "or Coirar.errial Mot;- fenic’e Doersttrs. see Z.
lh~-"tal 3re;~n Tests ~nr 1-«e=-
meiiminary 3reath lest Yes-Limited® ch. 95 !, (111-501.5
-.oiieci Consent Law:
Arrest Reouireo (Yet. No): Yes Ch. "101- 0 See the Scecial '|0te
;e oW,
I/no'ieo Consent Law Acc'ies to
Dr-jcs !Yes/Mo): Yes Ch. ?='m, '111-30;. 1(a)
Refusal to Submit to Chemical 7est
Acmitted ;nto Evce-ca: Yes '.Criminal Cases See Ch. 931l
ve 59 T.21 Cl 11-301.5s?) and 'eooie V.
"hpmas. 3:3 ‘1.2.2d 535 (Cl:.Acs. 2 D'st. *-90°".
Other C:'.format-on: A 3AC ioiooc test) test may be tate' oy *'?rc=
ror a QV- offense (injury OF ten ;r..,j;v rsl~teo)
as ’'eng as the police have "crooaoia cause" or
sue- offense. See ?*ople v. oyro. 3~a J.E.la
29 (I''l.Apo. a Disc. 1991!. ar.c -ec;’e V.
fans, 570 ‘.E.2d 3 (Cl'.Aoo. 2 Dist. '99!!.
"his otate's :1legai per se ia~ also makes >c an offense to ocerate a motor vehicle -itr a
breath alconoi concentrator. :e-ei o: O."O or more. Ch. 93!i. (It1-501.zZ'at! (3"
-s found ill the 3'O0iJ or ur-re r?su:t:r,g from unlawful use or consumotion."” 937.
1-3011 a >15)
5efore a R5: can be adm*msterec. a law enforcement officer must have orooaoie cause to
believe tnat tne driver is violating the Dwl ’aw. "he test is given orior to an actual DWI
arrest *or the ourpose or assisting the officer in determining whether to reouire a chemical
(evice-tiary) test under the imoiied consent law.
Historical Note: Under Ch. 93!. '111-301.3(a), «nich is now void, a law enforcement officer
conic recuesS that a person, via "iircted consent", submit to a cnemicai test of the:- blocu.
oreatr or urine ‘or alcohol or crug content based on! =on "prooabie cause" that the parser, -as
resocnsibie for an accident that resulted in either an injur*/ or a death. There was no
reautrement that there he "prooaole cause" of an offense ie.a. OWI). Secause of this
deficiency, the Illinois Supreme Court declared Ch. 95!, 1111-501.5 unconstitutional under both
the State and federal constitut'ons. Ring v. Ryan, Secretary of State, N.E.Eo (rer.
1992! ('992 111. LEXIS 198) The sanctions "or refusal to submit to this test wore the same as
for refusei unoer the regular imoiied consent law. Ch. 95!l 111(6-206'a;(3) i 11-501. 1
3 - M3
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STATE —I"1i noiS

Chemical Tests of Other Sup; ’‘ances for 3A(j i_oyji
Which Are Authon'teri Unde- the Emaligo Concent Law:
3lood: Yes Ch. 927. '111-30!.!
Urine: Yes Ch. GET, P 1-301,t
Other: None
Aceevdirat ion Of DWT Charge; :
Mandatory Adjudicatinn Law (Yes,'No): No
Anti-fes 3arcaining Statute (Yes/Nol: Ho
~[°-Sencencing invest-gsts.cn Law (F37 =
I'es. ’loe= Yes
sections f;r Reposal to :grnm to a
Qh-.-iical Tesc:
Refusal to Take a :mir.arv 3re~th Test:
Cr-minal Sanctions m'lne/Jail): None
J,Adm; ni strat >ve Licensing Action
(Suso/Rev): None
Other: None
Refusal to Take 'moileg Consent
Cha"7TB* "tc“!
Ccm;nal Sanction '':ne/Jail): None
Acmi=m3teatsv» Licensing Action
1Susp/SaV: : 1st rar'usal-tuso 'Or 5 pos ‘lotri - l.h fi'
Driving Permit :s avai'ao’e: see No.
(under Acnm. oe- se on 2-'Ar - satai’s.
Also, restrictec drivmec :r;viVeces ar=
available unoe'* 951:.. 'ft—ZCf rfArC ' i tseruenf.
rercsal!(wn 3 yrs-Sus: ".r 2 yrs: 5 nos
mandatory: a restricted cense ~ey re 'ssoe*:
after :n:s b month oerios." See "'tcftte ’lo.
on o. 3-M5. Ch. ?3!l, "™I3-Z38 5-206.
5-203.". jno 1'-30".1l
Olre’ None
mininei :anctions:
ininr- soilment : ist ©fid offs _C'ass A ttisv'-.e:: tra- | yr-
subseo'jent of-':'1 (Class a <e"jiarr, -1-3 yrs Ch.
35. fit'1C,5-3-1 (alC’ 1005-3-3"'a ="l a*o Ch.
9511, "111-301. See footnote No. C on 0. :-M :.
‘mNote: A defendant cannot ootam deferred judgement and be placed on surervi$m:- '@ - <h n tne
pest 10 year: they have e:tr.er (1) been convicted of OWI, (2) oleaoec guiltv t: :r s;: iated
facts supoorfng the conviction of a DM offcharge or(3) receiver suoerv'sio” -ar eorior C-i
off. Ch. 28. '1*11005-6-1 (c» ana 1005-6-1id)}
cor d refusal wnere the person nas nad a orevious OW offense conviction or acr-t oer se
violation fw/n 3 yrs). Ch. ?3!li. 'l11-50C
«'This offense is defined as 'Acg-avated Driving 'Jncerthe Influence of A;c;ng' g-gl.~ 3r a
Combination of 3o0th". Ch. 9511, *t11-501(d)
3- 1A

"1tn Edi tion



INDIANA

0.10 --r-0G— -,3 A:r Any Amount of a
Controlled Substance" 1S§-3G-5-"m 3)
0.10-

jnce- :_r 'nr " Any Drue.
Control’ to iutstancr I Ay *_-clnsv

Alco.no’ 1@ Drucs ICr-CC—:-C > *C?-:3-C-
0. ;0 3/7. ¢ also 3r*-*a *sc'®6 61'*05-09 o f

ir.toxi on. IC--11-1-1H
Sla ACC*"C** %0 - e
=—ej. ac. J.
v "-2liv
-Z i—cEZ2C in
ror *=:: 7*XSm :r
=r-=
Yes 'e -tnil i :*v* Ziiesi ::?-30-c-3'b

In ic:*:=n:3 -ne*™? ir.g-g *is ee~ r:: "™ i
*ac5 *:/ jr a Sal' ou: wrv.jry, a ril€€ sar.c:r
oe 30coi"c f-om 5 :r'79>- susoectfc of Oow /n;

Nejucsf?: PAr'-nnc tv  -ich: of jlcrno! ;n the biocc. Cl-1Q-;5-:(
|

Ciics e L=

¥ ics 111 L=yt 2 ;¢ "6*2; "I 3M of'-?2"”2 'Cl C misol ®0r D 361'SOr. CO ->06'-2Sr 5
rOCZir -7 c* § with siranc * 60 suosts.ocr - their niooc. IC;oCeNN: - e -
[ " H H H 13 x| J H .
It-t"S6 @ thin 0f-i"S6 if «C»3 -r-.w “hnr -ho (191*60060'. USin®) i coneroiico 303s*9r.cd /if
] .f -3 oreocr-cticr.. ICG-20-:-" =
*y.ncd>- j.G-GO-n-IS*b'"Z). 9 cnb—c": :?s° 1no«r*ilno 3 3AC level of 0 10 - to be csne'i os 3
oretumat:an or sue.n SAC ievei.

it 10 a Class A Miso. to consume et:n«r alconoi or a cont.-oileg suostancs within si-/ >|) hours

or tcerncng a schos' bus. .CZ0-".1-2-1 .6 Sanctions: Jan —ot more man ! yr; fine-not more

than 15.J00. 1C35-:0-2-7 £ 1C25-30-3-I
3- 13
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;t~,1 - moiana
Chemical Tests pf Other iooscances -.pr 3AC Lgvei
whies Are Auc.sc’:eo iJno?t e.-? :“ci-=o Consent Law:
3loo0a: Yes
L/rine: Yes'
Other: Any other bodily substance’
Aa-us lcation of OWI Charses-
Mandatory Adjuoication Law IYes/No): No
Anti-Plea Bargaining statute !vas/No): No
Pre-sentenc:no investigation ‘aw (PSD
(Yes/No): Ho
Sanctions for Perusal to tucm-i-. to ;
Chemic3i Test:
Refusal to Take a :mnarv Breath Tost.:
Criminal Sanctions (Fine/Jai 1); NA
Administrative Licensing Action
(Suso/Rev): N/A
Other: N/A
Refusal to Take implied Consent
Chemical Tost: ATGH
Criminal Sanction (Fine/jail): Yes-Limi ted*"
Administrative Licensing Action
(Suso/Rev): l-yr susp"i (Mav not be mandatory if there s
a OWI conviction.0) IC9—30-6—9(a) See footnote
No. 3 on p. 3-157. (Note: A driver's license
may be reinstated if the OW charges are
dismissed. 1C9-30-S-11(a)(1))
Other: Hone
'ihe implied consent law requires a driver to submit one or more "chemical tests". The
substances that may be testeo are breath, blood, urine or any other b”oily substance.
iC9-',0-6-1 ft 1C9-30-6-ij(a)
A"Refusal to suomit to a imoiied consent test, where there has been an accident in which there
has been a death or a serious bodily injury likely to cause death, is a class C Infraction (a
fine.of not more than 5500). 1C9-30-7-5 7. 1C34-J-3Z-4(c) In addition, the court may suspend a
persons license for not more than 1 yr. 1C9-30-7-5
This susp. is consecutive to any susp. for a OWI offense. However, if a court finds in the
sentence order for a I Corwiction that it is in the best interest of society, it may
terminate alj. or any part or this suspension, 1C9-30-5-14(b)

3
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Ml NEBRASKA

Y _ NG |

"J/'J o rar-anc’S ! Revised Statutes sf Nebraska anc
Nebraska Administrative Coca :VAC

5a; ;i -'or a DWI Chares:
itanoaro DW Offense Under the influence of alconoiic l:icuor
S39-569.07'!"(a!
"legal Per Se Law ;S-I. 3riC Level): 0. JO* S29-669.0""' 1) (b! i
:"asumo:;3n (SAC Lave’ None
‘sces of Druas/Orjas i mt Alconoi: Under the influence of Any Drua 535-00,3.07("
mor Coirme lotor Verne'e Ooeratcrs,
ISP'1-Z.
‘nnnarv sreacn Yes 529-659.28i2
Tx2c Jjns5n: Law:
ir-;st ir2c S Yes p.06; :’
I.*nol;?d Ccnseru . e -CDjer* :c
Drjes 'v2S.'No* Yes 539-t0S5.JS <.
Aejjsal :d Sucro*: i icTnc3i .2S*
~csritt2c true £ *:NM° Yes S$2?-007.35SO' .Cnmira’ Casas.'" anc State
eRomeii. “94 ‘I.W.Zo £*;
o*fierr Informs::or: A driver, -.ic has tear, irv.oew?s mn a- acnca":
and wnems t.ogra ;S,-easonao‘'aorouncs tree the
driver -s -na. e r=oue-ar :: sucrre :: |
chsmic?2t sz ZQ 23"5rT*~3 = * --1; whesp | '*T3
aioo.noi or progs th=;- 0. or
oeath is not a pre-ecui:e
C'-smrz: 7af-; ef Other ;i:c~'-~ca; *o- SAC L-va’
-mcr. A.-; Au-.horiaed 'Jnoe” impl-ap lorisenr. Law:
0 oco: Yes
—-a; Yes
Otrer; None
-eori.'C!~at;on of OW Char
Marcatory Adjudication .=- 'v-~s/.In*: No'
An-.--A)ea Bargaining :;at.:a (Yes/No;: No
-re-Senteocino investigat on Law (PCI;
(Yes. Noe: Yes' Alconoi assessment iso-eening; for atthel

a 1st offenber or a sub. orfenosr -ho ras no-:

received suer an assessment. jl1?2-S£2.37(S!

His State's ’'’legal per sa aw also mar.es it an offense to ooerata a motor venic:e with a

or??~h 5'conoi concentration ?vei of O.’0O or more. (lota: Illegal oer se based on aiconoi

concentration in wurine was -eoeeied. Sec. 4 of L.3, Z9! enacted in 199Z

*A surviving driver (or peoestr*an unoer i6 years old), wno is invoived in an accident -nore

to a SAC chemical test. 7ho W=3a;j3
§535-6,104.08 L 39-6.104.09

there "as been a fatality, s.ra!' oe reouireo to submit

sucn test, however, can on5v t? used for statistical purooses.

aNote: Under §Z9-3604, pretr ai diversion of OWI cases is prohibited.

a presenter.ee investigation in any case " §Z9-2Z51(Zi i is!

3- 283
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STATE - Nebraska

Sanctions for Refusal Suomi-. e; a

Chemical Test:

Refusal to Take a ;-qliminarv 5r°ath ‘'est:
Criminal Sanctions (Fine/Jail): Class V misd ST00 fine, no imorisonment
§§28-106 4 39-663.08(3)
Administrative Licensing Action
(Susp/'Rev): None
Other; None

Refusal to Take InoPed Cor.ser-
Chemicai "est:

Criminal Sanction (Fine/Jail): Cl W miso: 1st if-'"—lot more tnan 5500/60 dys:
2nd off (w/n 3 vrsl—Not more than 5500/90 dys:
3rd off (w/n 3 yrsI-Not more than 5500/1 yr; Ajn
or suo. off (w/n 3 yrsl-Not more than 510,000/5
yrs §§23-106 4 39-669.38
Mandatory Sanctions:
I. If probation is not granted: 1st 5200/7
dvsl; 2nd off (w/'n 3 yrs)-S500/30 dysl; 3rd off
(w/n 3 yrs)-5500/90 dys'; A?h or sub, off (w/'n 3
vrs)-$500/1 yr' §§28-106 and 39-669.Q8(4)(h) 4
(c)
Il. If probation is granted: 1st off-None; 2nc
off (w/n 3 yrs)~A8 hrs'; 3rd or sub, off (w/n 3
yrs)-7 dys’ §528-106 and 29-569-08(a)(b) 4 (c>
See the Comment on p. 3-285.

Administrative Licensing Action

(Susp/Rev); I. The followina revocations are mandatory if

probation is not granted: 1st off-Rev 6 nosj
2nd off-Rev 1 yr; 3rd and suo. off-Rev 15 yrso0
§§28-106 4 39-569.08
. If probation is granted, the following
mandatory revocations must be imposed: 1st.
off-Rev 60 dys: 2nd off-Rev 6 nos; 3rd and suo.
off-Rev 1 yr §528-106 4 39-569.08
[ Administrative action : 1st and sub.
refusals-Rev. 1 yr (mand) 439-669.16 4 247 NAC
§025

Other; Hone

The period of imprisonment, it aopears, must be served consecutivelv. State v. Texei, 433
N.W.2d 541 (Neb. 1989)

‘@aReduced to 5 yrs provided the person (1) has completed a chemical dependency program, (2) has
not been convicted of either a OWl or implied consent offense. (3) has abstained from the

excessive consumption of alcoholic beverages and (4) is not under suspension or revocation for

any other reason. Sec. 10 of L.3. 291 enacted in 1992
AThese revocations are based upon a conviction under §39-669.08. Special Note: Revocations
cannot run concurrently with jail sanctions.

“This action by the licensing agency is independent of any licensing action that may be taken
by the courts. A person, who is subject to this administrative action, is not eligible for

employment (hardship) driving privileges under §60—1,130.
3 - 284



STAVE; NEVADA

Senera! Rr*er?nea: Nevada Revised Sc
3N Charre :
Standard DWI Offense: Under the influence pf intoxicating *icuc
4484.379(11(6)
Itlegs' =sr Se Law (SAC.ErAC Lave" 0-10" §g«A-S— 0123 L -i0o*A.279( i) (b
Presumocion (BAC.'STAC Levs m): 0.10 84.34.231(2lie- U (a* :m

7-/pes of Drucs.'Qrucs anc Alccncl: Under tne influence of {*' A Controlled
Substance, (2) a Comom ac or- of Tntoxrcao-

Liouor ena a ControPec Sucstance or -2'
Chemical, Poision. Organic Solvent an- a,-
CombDour.c or a Come "at: on :* “hece. N T
ror Commercai Motor '/ehio'e loe-;cc"c. se

oe'ow.

Yes 5-34.282

4.--=st Reouired ives.No : No" 54S4..282* 11
Cmollad Consent La'- -oc’’es to
Cr-jcs (Yes/'.'c): res oof.;
Re'usal to Suomit t: C'-eniosl '
Aunicoao ;nto Sv'oeice: Yes ('Cr'minai Cases 5484.237
- j.S,r j *ecai aer se a- a,s0 ma.-.es an orrerse to ossrsie a met:" 'e--:'e ®m
h-ea:-. alconoi ooncentration ‘eve’ of G.'"O or more. 447?24.QlCo
"Soecial Note: Sec. 4P4.25; ' provides far a oresumccon re”acac :0 illeca! :er s*.
orovision states that if the o.-.enicaltest :r,0;ca:=s a SAC level of :.;Q none suer,
snail oe ‘'presumed to be no less than the amount present at the cme of the allecec
violation." a federal aooel’ata court has heio that this statutory orovlzl r, ocas *0*.
an unconstitutional mandatory conclusive ;r?sumction on its "raca-. Hcweve-. a Stata
court acoliec this presumotior. as if it -ere a mandatary conclusive c-esumof an. Suer.

ioo:;cat;on -as heid to oe uncor.st:tutiorai. Mctean ®/. Moran. 363 r.2d iSuo !9tn C--.

‘raasonaoie arouncs" ar; teatad no: an actuai arrest.

DWI O ffenses and Commercial Motor Vehicles (CMV)/Coim>ercial Driver's Licenses (CDL): The

Deoartment of Motor Venicies anc Pucl'c Safety nave

Sta:a’; Puolic Service Commission arc
49 C'R Parts C33 anc C92. Jnner 4Q I~ 5C2C:r

oremi lgate nsculations that accot oy ra-'e’-ance

a oerscr. is "oisouaii fieo" from osarating a CMV -or 1 yr. (nar.d. 1 (C yrs
a ClIl¥V, they (1° have a :AC/9rAC leva;

(mar.a.i ;f

transoortina hacardous materials) if. while orivng
9.34 or more, IZ) arc- uncer the 1 uenca of alconoi or a co.-.t liac

to a enemies! test for ?n elconni concentration. ror e’ther

suostanca or <h ‘e to

submit - a suosepue"*. v :efor

or e* a c"molnat*on of two or mo-e vic:-c;ons or any of the aoove listac items, the
"siscuai if:cation- is for ‘ms-d.!. Uncer 4" CfR 5292.2. a CMV coeratr- -no tea ;e

"oatactaoie"” amount of alconoi -r. their system must be placed "out-jf-aervicj" for 24 hours.

In addition, it -s misdemeanor to .volet? a regulation. The sanctions for tnis of-'enta are a
ja term of not more than 5 mos anc/or a fine of at ieast S100 (mane.) but tot .more than
31.909. Note: A person, who violates a -aguiation, may also be liao'.e "or a c;vi lenalt.-

which is not to exceeo 310,000. See 54482.908. 706-173. 706.755 4 706.771, NAC 5706.247 ana 40

USC Aoox 52901 et sec.
3- 293
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STATE - Nevaae

Chemical Breach Tests for 3AC/3rAC '.evei

(continued)

Other Informiacion: Note: A SAC chemical test via a blooa sampie
may be given without consent if (1) there was a
death or substantial bodily harm to another
person or (2) the driver to be tested was
convicted of a previous OWI offense v/n 7 yrs.
See §484.383(3) 1 (8) and Ebarb v. State. Oeot.
of Motor Vehicles ano 3ublic Safety, 322 P.2d
1120 (Nev. 1991).

Chemical Tests of Other *»ostances ~or 5AC Level

Which Are Author-iced Onoer the T.mcl'eo Consent law:

3lood: Yes §<184.383( 1)
Ur;ne: Yes §<184.383( 1) 1
Other: Or other unspecified booilv substances

§084.283(1)

Adjudication of OWH Charges:

Mandatory Adjudication Law (Yes/No): No

Anti-Plea Saroainino Statute (Yes/No): Yes (Mote: A OWI charge cannot be exchangea for
a lesser charge unless there is no evidence to
support such a OWI charge. §484.3792(2))

Pre-Sentencing Investigation Law (PSI)

(Yes/No): Yes For a 3rd DWI and felony offs 55176.125,
484.3792(1 )(c) & 484.3796
Special Note: For 1st offenders, a teacher of
an (ale.) education course must evaluate the OWM
offender to determine if such offender is an
abuser of alcohol or drugs. The finding of this
evaluation must be reported to the court.
§484.3792(1)(a)(3)
Sanctions for Refusal to Submit to

Chemical Test:

Refusal to Take a Preliminary Sreath Test:
Criminal Sanctions (Fine/Jail): None

Administrative Licensino Action

(Susp/Rev): Rev-90 dys §484.384(3)
Other: None
*A urine test can only be requested under two conditions. (1) A driver has been arrested for

an alcohol driving offense and it is determined that they have hemophilia or a heart condition
which would exempt them from a blood test or (2) a driver has been arrested for a drug driving

offense. §484.383(4), (6) 6 (7)
3- 24
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ai- lo: NEW JERSEY

General Reference: Mew Jersey Statutes Annotates
Basis a DJI lharfe
Stincard DAl 2<fensa- Unaer tne influence nr intaxicat-ic l'oucr
529:-—HX¥a. See the Soeciai Note se'ow.
I "foal P?- S .aw 0.10" ----- 839: J-50°aj l'iicg- |' »—m-? v - n.m
but less than 0. 10 529: —50. 14
--rSUIilOCICn _ive None
Jncsr 7 5 :lif;ueuce of ' A Narcotic G a
whai' uc* >ocrri ¢ Drue or ¢2>a Hscm-A-ccucnc
'rug :A501 a,
*T o~ \gFr Varmt't .c~r2*c™ . jES . "7~
-"r taiinary :'?s:r. fr:o - No
I"C*:?2d Cjrssiri _a-
jrr2s’ 'ccanrc t- 'lo Probabiy Yes ijncer ;39:A-5D.2la . 1 :r've™'3

":cense :an onlv s? 'syoxeu -hen ;.ie -5'us.al =
sasec or am errast. However. se? 82?:a-:u.G a
enere on'/ '-easonaoi e grsuncs" seems :: se

reou;rac.
Qruca 'es/Nc No
Refusal :: Sucrr-- :: G>e-:-'=; Tasc
AumilieC '.CCA fe==Cad-C= Yes 'I-T’“ai Gases: State v. Stever. ~27 : 1:
AB N.I. :?57}
® a- ,:.nv. uncary' olooc (not o-eif :a-?'e
may se oofieo eeeOn a oerson -no -.s see"
ar-es:ec f:r a DN off?nse; i.e.. a S'crc ae-oie
mev be ‘a-e" by '"m-irse'. state v j--' AT,
Als Z-u ;¢j. :3E4'.. =nc state m cf a'. -S3
s.Go s2“ ’sJ.suce'va.? 'ggui
25 Teats aicsnoi small :e mace ~. autmtoi'e
or;v?-T -no survive -.raf'-'s acs;c?"ts -'eta’ sc
others. 52f:25-2Z- ano State v. r:gue-ca SE
AGs 242 1 .G.sucer.A2. :?55> s*-f* se- S'S
Ste-caru: #@-cent W -e'ft 2?1 alconoi .p --e blood. SQOia
"In state /. Oowr-s. SEA ¢.G: GAT -N.J. '990'. the N.J. Suoveme Gcurt n?!q teat sreatraleye-
mesu'ts must se given ‘juc-fe dct'te”. TW ;qyrt *at this -as is ;n ‘eeecero -if tme
‘egisleture's 00> :y of ~easur--g alconoi in :e train the ourccse of cetern: nog «nst*5" t
son -as OWM. Comment: TWA o.-acfcai e"n result of fis dec:sion -as to in effect treete
a ’iuc’c'al" iilegsi per se law beseo on 9rAC: sae the oissentinc opinion.

*'See State W. Lentini, 5T3 a.G af-a ifi.j.Supe'-.A.D. 3990>
Special Note: Unoer secarate-statutory provisions, it 's illegal for a oerson to sri-.-e a motor
/enie’e -hile uncer the irf'uenc; of >ntoxicar.inc liouor anv narcot'c or any hace. -0.-T.i-g
or-ic 'm on "vehicle cross'.-,gs" br'cgss ana tunnels) ocerased by the -or-, sf Me- vor-
Ajther"ty. (2) on any ‘'orc;=cf' ?f the New Jersey E.-.oress-ey Authority or (J) on any 'oroject"”
of the New Jersey “urnoike Aijf-qrdty. 8827:%ZC-37f5>. 27:'2-2-272. 27:22-25, 23:22-2-2.
22:1-154.2, 22:i-'5A.9 5 32:1-154.10 It is illeoal to ocersta a motoriced bicycle “r.ile uncer
12 influence of intoxicating liquor, any narcotic or any habit forming drug. S;9:4-:4 jgq ‘'hi
law provides that a violation of these provisions resuits in the same sanctions as ‘or
\{ioiatmyc the regular ON aw. i39;i-SO
““he only sanctions for this ofa“se are community service and forfeiture of driving ;I"Vi"eget.
3 - 3)3
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STAIE - Now Jersev

Chemical Tests fn- Ql~her Substance; for SAC Level
Which Are Authorised Under thp implied Consent Law:
Blood: No
Urine : No
Other: None
Arilijolcation of OWI Charges:
Mandatory Adjudication Law iYes/No): No
Anti-Plea Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation taw..(PSI)
(Yes/No>: Yes (Alcohol scmfiina) 539:4-50(u)
Sanctions fnr Refusal to Submit to a
Chemical Test:
Refusal to Take a P-qliminary 3rpath Tost:
Criminal Sanctions Tine/Jail): N/A
Administrative Licensing Action
(Susp/Rev); N/A
Other: N/A
Refusal to Take Imoiied Consent
Chemical Test:
Criminal Sanction (Fine/Ja.'l): Pine-$250 to $500 §39:4-50.4a
Administrative Lirinsing Action
(Busp/Rev): 1st Refusal-Rev—6 nos (Hand); 2nd Ol sub
refusal-Rev 2 yrs (Hand) §§39:4-50.2 1
39:4-50.4a
Other: None
Sanctions Following a Convi;tion for a OWI Offense:
Criminal Sanctions: See the Special Mote below.
Imorisonment:
Term (Day, Month, Years,

Etc.): 1st off—Not more than 30 dys: 2nd off (w/n 10
yrs of a first off)-48 cons hrs-90 dys; 3rd and
subsequent offs (w/n 10 yrs of a second off)-Not
less than 180 dys §39:4-50

Mandatory Minimum Term: 1st off-(See Rehabilitation on p. 3-316.); 2nd
off-48 cons hrs (See Rehabilitation on
3-316.); 3rd and subsequent offs-90 dys (See
Rehabilitation on p. 3-316.)
The law provides that the court may substitute no more than 90 of the 180 jail term for
community service on a day-for-day basis. Consequently, a 3rd or subsequent OWI offender would

still be subject to a mandatory jail term of at
Laurick, 575 A.2d 1340 (N.J. 1990)

Special Note: In State v. Hamm, 577 A.2d 1259
that a OWI offense is not a "crime".

3 -

least 90 dys. §39;4-50(a)(3) and State v.

r.x.
(N.J. 1990), the New Jersey Supreme Court noted
314
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STATE OKLAHOMA
Geoe-el Reference: Oklahoma Statucss Annotated

3as~c *or a OWI Chance:

Stsnoars OWI Offense: (1) Unoer the influence of aiconci anc (2'
Impaireo by the consumocion of alcohol AT
607511A) i ii-=02(Alv:!

Illegal 3er Se Law (3AC.'3rAC Level): 0.10! A- S§75510) u =:-2QZ(A)i

3_esumotton (SAC Lev?''": None

“;oes of Drugs, Drugs ar-c Alconoi; Under the influence o7 (1) intoxicating
Substances or ;2! a Camsination of "hese art

Aicohoi" AT j'1-502"'A- a) i -A,

n. 10 oAC ieve > ai;o or-m~ *Hea evcencs

a ?erscr. -es once- the influence :* aico.ncl a"
§7£=fci

>0.05 and <0.10 <> evsancs a* |l'es -c Wni'e
imostred at 5736mb’

for Co—3r::a: Motor “emcie Jee'stt.-s. tee

be?0->.
li.=n:~ai ~ss:c for ;IC. B-sC '.j'ml

-rei "minary oreetn 7est -.a-: No

I.maliec Consent Law:
Ar-=st Reouireo ('es/Nof: Yes at 5751(AJ

Imoiied Consent Law Acs’;as to

Drugs :vat/No;: Yes AT SToi'A,,
Re'jsai to Suomi; to Chem’csi Test
Acmittad into Ev'sence: Yes 'Cr-nal cases' at 5755
Other Information: Note: >"I} Uncer at §733, a r.ancato'v che.-; ;-

test may oe orcs-ec In situations -r,ere the-j
prooabie cause tnat a oercon -as oee'l ose-svc

a motor vehie'e -niie Dn, and suer, sssraticr ’z:
caused either death or serious or.vs-cal ir.*

to another person, (2 Also, unsa-
610-104(3), a manostpry tnanica'

alcohol/drugs may be oroeren m. ©osccte**,
situations where tne cr"'.'?r (person to oe

besteo) has been cited for a treff': offense

aw jiso makes 't an otrense to ose”“ste a motor /enic e with a

his otate's lilegai per sa
breat.n alconoi concentration level jf 0.10 or more.

"The imoaired offense aoolies on?v to the use of aiconol (not ot.ner drugs). The sanctions

given for dr'vino while under the influence includes both eiconol and oruc drivinc /’oiatit'c

OWI O ffenses and Con*nercial Motor Vehicle;: (CM'/)/Coi>mgrcial Driver's Licenses (CDL): a rsrc:-

is "oisoualified" from operating a CMV for not less than 1 yr. yr. mand.) (not less than

yrs (3 yrs mane.) if transporting hazardous materials). if while ocersting a CM- they i; ha-.e

a 3AC/SrAC levai of 0.Q4 or more, (2; Are under the influence of aiconol or an intcw’catinc

susstance or (2) refuse to suemit to 3 cnemicai test for
(?) a second "conviction" or (2) a comoination of two "convictions'l of any of the aoove Hstet
items, the "discualirication” is for life (10 yrs mand.). See 56-205.2.

3 - 371

an alconoi concentration, for =
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STATE Oklahoma
Chemical Tests v Qther Sucstances -'or BAC Lev?)
Whic.n Are Author-red Unrier :-? Int.'i'l90 Consent Law:
3lo0d: Yes (for alcohol and intoxicating substances)
47 §751(A)
Urine: Yes (for intoxicating substances only) J7
5751(A)
Other: Saliva (for intoxicating substances oniy) 47
§751(A)
Adi'jdi cati on of DWI Charges:
Mandatory Adjudication Law (Yes/No): No
Anti-Plea 3argaining Statute (vas/'No): No
Pre-Sentencino Investigation Law (PSI)
(Yes/Ho): Yes (2nd and subsaouent offs) 22 §932
Sanctions for Refusal to Submit to a
Chemical Test:
Refusal to Take a 3rqiiminerv Breath Test:
Criminal Sanctions (Pine/Jail): N/A
Administrative Licensing Action
(Susp/Rev): N/A
Other: N/A
Refusal to Take Imolled Consent
Chemical ~est:
Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Suso/Rev); 1st Ref'jsal-Rev-180 dys (90 dys mandatory)l; 2nd
Refusal (w/n 5 yrsJ-Uev.-l1 yr (mandatory); Sub.
Refusal (w/n 5 yrs)-Rev.-3 yrs (mandatory) 47
§§ 6-205.1, 6-211(1"), 753, 754.1 & 755
See Footnote No. 2 on p. 3-374.
Other: None
Sanctions following a Conviction -or a OWI O ffense:
Criminal Sanctions:
Imprisonment:
Term (Oay, Month, Years,
Etc.): / Orivino While Under the Influence/llleoal Per Se
1st Off (Misd)-10 dys to 1 yr; 2nd & subsequent
offs (w/n 10 yrs-felony)-1 yr to 5 yrs 47
§11-902 Personal Injury Accident (Orivino While
Under the Influence/lllegal Per Sel-Ist Off
(Misd)—90 dys to 1 yr; 2nd Off (felony)-I to 5
yrs 47 §11-904(A) Great Bodily Harm (Driving
While Under the Influence/lllegal Per Se)
(felony)-not more than 5 yrs 47 §904(B)
(A restricted hardship license is available after the mandatory 90 day period.
3 372
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STATE SOUTH 0AKO07A
Gener'' Reference: South Dakota Codified Laws
Basis «?/ a OW Charon:
Stanoarc OWI Offense: Under the influence of an aicor.cl:: oevs'-.ace
§32-:1:-wz)
I, egal Per Se Law (BAC -aval); 0.10 §727-27-till
Presumption (BAC Level): 0.10' §3z-2Z2-T (.Vote: $3Z-Z2-7 acci:-s --j
.oresumoiion to the mcmioias of*.
Types of Drugs/Drugs anc Aicchmom Under the inr.uenca of \ Any Substance. <
Any Controlled Drug. 2' Mer-juara or .a; £
Combination Of. These Sucstar.ces arc a'.core’
Beverage 122-2272-1(2 1
*0r e.ommert: a: ‘or [ ]
~[=Z-I. ~2sts 7nr _-vs:
P-e'ininary Breath Test .aw: Yes iCZ-Zo-i -C
Implies Consent Law;
Arrest Recuireo {Yes. Vo?: Yes jzz-zz-10
Imoiied Consent Law Ac;;;as ;;
Drugs ;ves.'io): Yes SZZ-72Z-1G
Refusal to Suomi: to Chemical *es:
Aon::sec into Evisenca: Yes 1]19-;2-23.1 1 2z-2Z-10.:" .3r-m--sl Case
Other Information: Zhemical test re-suireo *sr sersors -no ic:-? :ee
arrestee ter a tr.irc or sucsecue** D— o'*ansa
wnich constitutes a fe'eny. "'si-ts'l *a. oe 08?
to obtain a blocs same'e. SZI1-Z1-1'. State <.
Heinri.tr,, A-tg V.w.Z: Zo Z.D. "rErl. State v,
Lanier, 451 V.W.Zo iA- j.j. 79?20> ero State
Sickler. A5 V.[ Zd 70 =5 0. ' =
Zhemira* ~?sts of Other Substanr;; -"pr i_gVp;
vh'cr irz Author7teo Uncer the Incl'ec Consent _zyi;
oiooo: Yes 53Z-2Z-10
Urine: No ,Z2Z-.Z-.0
Othor: "Other ooriilv suostances’
Ad*‘ipic i;on of OWI Charges:
Mandatory Adjudication Law (Yes/Nol: No
Anti-Plea Bargaining Statute (Yes/Nol: No (Note: An illegal per se cr.arga may be
reduced or dismissed on!j -her, wr-tten reasons
for such have been fileo with the court.
$372-23-1.3)
Based on percent by weight of alcohol in the blood. However, under S3Z-3-T. there is a
orovision that "[pjercent by weignt of alcohol in the blooc shall be basec uccn milligrams of
aicohol per 1.0 cubic centimeters of whole blood or Z100 cuoic centimeters of deep lung sreach.’
"This statuta was held constitutional in South Oakota v. Neville, 459 U.S. 553 (195i).

3
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STATE - South Oakota

Adjudication of ON Charces: (continued)

Pre-Sentencino Investigation Law (PSI)

(Yes/No):

Yes Limited I f

0.17 or more, the court

undergo an evaluation
addicted

have general

to alcohol.

courts

discretionary pre-sentence

the defendant's
must
to determine if
532—32—Z3
authority

BAC level s

reouire them to
they are
Note: The
to order

investigation

reports. SZ3A-27-5
Sanctions for Refusal to Submit to a
Chemical Test:
Refusal to Take a Preliminary Breeth 7est:
Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): None
Other: None
Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): Rev lyr'][ (A restricted hardship license s
available.) §32-23-11
Other: Hone
Sanctions Following a Convicfion for a OWI O ffense:
Criminal Sanctions:
Imprisonment:
Term (Day, Month, Years,
Etc.): 1st off CI 1 Misd- 1 yr (county jail): 2nd off
(w/n 5 yrs) ClI 1 Misd-1 yr (county jail); 3rd
off CI 6 Felony (w/n 5 yrs)—Not more than 2 yrs
(State penitentiary); 4th 4 ;uo. off (w/n 5 yrs)
Cl 5 Felony-Not more than 5 yrs (State
penitentiary) §§22-6-1, 22-6-2, 32-23-2.
32-23-3, 32-23-4 4 32-23-4.1
Mandatory Minimum Term: None
Fine:
Amount (S Range): 1st off-S1.000; 2nd off (w/n B yrs)-$7,000; 3rd
off (w/n 5 yrs)-$2.Q00; 4t.h 4 sub, off (w/n 5
yrs)-Not more than $5,000
Mandatory Min. Fine (S): None
"I'nder §32-23-11.1, a driver's license is not subject to revocation for refusal to submit to a
chemical test under the implied consent law if either (1) the driver pleads guilty to a OWI
offense or (2) the OWI charge is dismissed prior a hearing on the refusal and the person is not
convicted of a lesser charge or, if a hearing is not requested, prior the revocation being
ordered.
3- 430
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STATE UTAH
General Reference: Utah Cade Annotated

Basis [Nl a OWl Charge:

Standard DWI Offense: Under the influence of alconoi §4i_6-44{;)(2;
Illegal Per Se Law (BAC/Br.AC Level) 0.0B1 §41-6-44(1)(a) [ (2!
Presumption (BAC Level): None
Types of Drugs/Drugs end Alconoi: Under the influence of (1) Any Drug or (2' e
Combination of Any Drug and Alcohol
§41-6-44(1)(a)
Other: for Commercial Motor Vehicle Ooerators, see o.
3-461.
lhcw-cal Bream Test: BAC/BrAC Leve'
Preliminary 3re3th ”es: Law: No
Imoiied Consent Law:
Arrest Requires ves/'No): Yes §41-6-44.1012)
Imolieo Consent Law Applies to
Drugs (Yes/Mo*: Yes 8§a:-6_44.)0(1)
Refusal to Subm't to Chemical Test
Admitted into Evidence: Yes (‘Criminal and Civil Cases)
§41-6- 4 .10(8B)
Other Information: A driver may be compelled to sue.mit to a

chemical test if they have been placed uncer
arrest e'ther (1) for a OW offense and there is
reason to believe that another person may oie as
a result of the offense or (2) for a vehie’e
hcmicice alcohol related offense.

§76-5-2Q 7i5'(bl i ("/(a)

Chemical Tests of Other em.-ostsnces for BAC Lev?'
Which Are Author'ted U.nde* me imol'ed Consent Law:

Yes §41-6-44.10

51o00a:
Jrine: Yes §4i-6_44.;0
Other: None
Ad'udicat’on of DWI Charges:
Mandatory Adjudication .dW (Yes/No): No (Note: A Magistrate may not orant diversion

in a OWI case. 577-2-9!
Anti-Plea Baroainmc Statute (Yes/Mo) No (Note: If the defendant pleacc ouilty or
noio contendere to reckless driving as ft
substitute for a DWI charge, the orosecution
must state for the record whether alconoi or
drugs wera related to the oieaoec off.
§41-6-44110))

Pre-Senteneing Investigation Law (P31)
(Yes/Ho): Yes §41-6-44/41 i, (5) (Assessmenti

"his State's illegal per se law also makes it an offense to operate a motor vehlcl? with a

breath alcohol concentration level of 0.08 or more.
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STATE - titan

SanrrV'q.-K: for Refusal to Suom- e to *

Chgmicai Test:

Refusal to Take a Prel ;m.-Sreath Test:
Criminal Sanctions ‘"‘re/Jail): N/A
Administrative Licensing Action

(Suso/Rev); N/A
Other: N/A

Refusal to Take Implleo !?e

Chemical ~est:
Criminal Sanction ro- None
Administrative u:c="s-
(Suso/Rev): Rev for 1yr1Mandat0ry SAl-c-AA. :0(2)(b"
(Note: No hardship license mav oe issued ’or
revs oaseo on a :es; Musai. 1-2-19(0)
Other: None
S--~r: Pollnwinc a Cjnv;:: =-- for ow[ Of-ense:

Criminal Sanctions:
Imprisonment:

Term (Dav, Mor,; ©ars.
1st gf- and 2nd off .-/no yrs)—Class 3 m:sc.-
noc mor? than 5 mos: :~i v sub lw/n b vrs)
if one or more of the orevious of-'s occurred
prior to -1/23/90-C'ass 3 misd. - net mors tr.an 5
mos; Crt of- (w/n 5 yrs) if two of the orevious
of*s occurred after A/t!/SO-Ciass A misc.- not
more than 1 yr; Ath s suo of-(w/n 5 vrs: ;f the
three orevious offs occurred after A/22/90-;rd
Degree felony - not more than 5 yrs
A OWI of-'—here there is an injury related to
negligent action-Class A misd.- no: more tran 1
yr «At-5-w(3)(a), 75-3-202(2) i 75-2-20"°

Mandatorv Minis 1st of--A8 cons hrs: Zncoff (w/n 5 yrs)-2A0
cons hrs: suosacuent (W/n 5 yrs)-720 hrs
OWI related injury off—tg cons hrs

'This sanction also applies to oersons under 21 years old who refuse to submit to a chemtcai
test to determine if they have olated RAL-6-AA.A (I). This section c.-ovices for

acministrative (licensing) actions against such persons who arive a =e*icie with any amour: of

21lcoho' in their body.

T This mandatory sanction (i.e.. jail or community service alternative, may not aociy t: pro
offenses (w/n 6 yrs) if two of fe previous offs occurred after J/22/rO and to i sub
offenses (wln 6 yrs! if the :h-ee prev-ous offs occur-ed after J/23/79. The law provides tnat

for these offenses "[e]nroi lren*. in and completion of a chemical deosr,cen<.y renaoi lication
orogram aoproved oy the court may be a sentencing alternative to incarceration or community
service if the program provides intensive care or inpatienc treatment and long-term closely
supervised follow through after the treatment.” §dl-6-Ad(8§) (c)(ll) L (T).c)
3 - db53 -
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WASHINGTON

Revised Code

STATE
General Reference:

3asis for a OWI C'-.ar-g:

Under the
intoxicating
<16.51.504 (3)

Standard OWI O ffense:

of Washington

influence

liquor

-mctateo

of or if-’ectso pv

Sifo.0i,5uz!3i L

Illegal Per Se Law (BAC/9rAC Level). 0.101 §§46.51.502!1) i u- arn —6.& 1 11
(2
Presumotion (BAC Level): None
Types of Drugs/Crocs ana Alcohol: Unaer tne influence of (1) Any Drug or (2; a
Combination of Intoxicating _eruor anc Anv jruo
§545.~1.502(3) 5 <4} 2.nC 45.5:.504/2) |
Other: for Cormencial Motor ;?n-c'a Dcarstors. see
3—I17-.
Chemical Breath Tests -‘or BAC/BrAC Level
Preliminary 3reath test taw: No
Impliad Consent .aw:
Amest Reoui'ao (Yes/Wol: Yes §aa_,;g-303
I.molied Consent Law Acoi-ies :a >
Drugs (Yes/No): No'
Refusal to Sucmit to Chemical Test
Acmtteo into Evidence: Yes '.Criminal Casesj
Other informavon: Special Note: a oS-ZCl. ‘terec
either a breath or bioc m.C
consent, if they have b w®: 3 “3r f*1"
<1; ven*cle hemitide, (1 “m= 5535»jf t Qr
OWI whera there has beel
acricert which may r=su 55.:3.2-35-
« State v. Schulte, 504 197"
Chemical Tests of Other Substances *or 3AC Laval
Which Are Authori:=d Urc-r- <w0 Consent. Law:
3looa: Yes
Urine : No
Other: None
This State's illegal per se law also maxes it an offenseto operate a motor -i*or e
breath alconoi concent.-at:on level of 0.'0 or nor=
See State Zwicker, '13 P.2d 1101 (Wash. 1936). -ricn Ilimited such, eviosnce to j-tuefons
where the detendanc initially raises the ;;sue of a oiood alconoi test oy cortestinc the
credibility or comoetence of police procedures.
JUnder §<16.20.308(3!. i~ there >s an injury likely to causedeath, a oersor.mav ?s cc.moeileo to
submit to a test for drues as well as for alcohoi.
2 - 492
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STATE - Wasnington

Ad”uri'cation of OWi Charges ;

Manaatory Adjudication Law (Yes/Nol: No
Anti-Plea Bargaining Statute (Yes/No): Nol
Pre-Sentencina Investigation Law (PSI)
(Yes/No): Yes Remissive authorisation, but not
nandatorv; see 0J6.5i.3i5.
Sanctions 'or Perusal to Submit to
Chenicai Test:
Refusal to Take a P-e!-mni-'arv B-eath 7est:
Criminal Sanctions !Pine/Jai T): N/A
Administrative Licensing Acs:on
(Susp/Rev); N/A
Other: N/A
Refusal to Take Imciied consent
Cheor cai ~°st:
Cr-minal Sanction ("ine/Jaii None
ioministrative Licensing .Action
(Suso/Rev): ist refusal-Rev for 1 yr (“ancatsryi; 2nd
refusai (w/n 5 yrs; Rev for 2 yrs Mandatory
§§46.29.303 ana 46.20.211(2"
Other: None
Sanctions 'oil owing a Conv'ction for a DWI O ffense:
iminal Sanctions:
Imori sonment:
Terra (Day, Month, Years
Etc.): "st ofl- 24 hrs - 1 yr; ~rc and Subsequent jff
(w/n 5 yrs) 7 dys 1 yr: 2nd and Subsequent
off but offender has no license or because their
license r.as either mrusoendec or rgvated - 90 dys
1 yr >'en Assault (Drunk driving related
injury ClI C felony) Not mor? chan 5 yrs
589A.20.021(1)(c)t 46.51.502. .204, .513, .522
See Miscellaneous Sanctions on o. 3-495.
Mandatory Minimum Term: Ist off - 24 cons hrs 112,:[f_nz~d ir.a iuoseouenr.
offs (w/n 5 yrs) 7 dyso Zip ano -ubseougn-
off but offender has no license or tecause their
license was either suspended or revoked - 90
dys See Miscellaneous Sanctions on s. 3—96.
The State has a deferred prosecution oroaram for OW offenses. A person is e'igibie "Nr chis
program onlv once in every five (S) years. The oroaram provides for aicono: treatment for a
two year period. Upon successful completion of the program. The court snail dismiss the
charges pending against the defendant. §10.05.010 et seg.
“May be suspended only if jaii would 'moose a risk ;o defendant's physical or nonr.ai well-being.
SWith 48 con. hrs. §46.51.515(1)
Special Mote: The Washington Supreme Court has held that OWI offenses are not ‘eionies. State
v. Elgin, 925 P.2d 314 (Wash. 1992)
3- A
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WALTER J. HICKEL. GOVERNOR

PLEASE REPLY TO:

O 103t WESTJTH AVENUE. SUITE200
ANCHORAGE. ALASKA 99501-199-

PHONE  (907)269-51C0
DEPARTMENT OF LAW FAX. (907)276-3697

a KEY BANK BUILDING

OFFICE OF THEATTORNEY GENERAL 100 CUSHMAN ST. SUITE-100
FAIRBANKS. ALASKA 99701-9679

PHONE (907)951-2S11

March 18 1994 FAX: 1907)951-2896
P.0. BOX 110300-0IMOND COURT ROUS
JUNEAU. ALASKA 99311-0300
PHONE (907)965-3600
FAX (907)965-6735
The Honorable Robin Taylor
Chair, Senate Judiciary
Room 30
State Capitol
Juneau, AK 99801-1182

Re: FY 94 Oi1l and Gas
litigation supplemental

HB 454

Dear Senator Taylor:

The Department of Law urgently requests Judiciary
Committee approval of a supplemental appropriation for oil and
gas litigation in FY 94 in the amount of $18,450,000. The appro-
priation is contained in HB 454 now pending In your committee.

The department 1is now in the trial preparation stage
for four major cases. Two of these cases iInvolve royalty matters
set for trial In the spring of 1995. The remalning cases are tax
matters set for formal administrative proceedings. All of these
cases are complex, 1involving substantial amounts of time and
expense to prepare. The legislature partially funded the FY 1994
oil and gas special litigation budget request unit by appropriat-
ing $10,358 million (@. 11-12, sec. 25, ch. 65, SLA 1993) of the
estimated $25 million needed to finance a full year of litigation
activities. Because of the expense of document collection,
production and organization, the need to take numerous deposi-
tions, and the employment and preparation of experts for all of
these cases, the original appropriation has been fTully expended.

Consequently, 1t 1is imperative that a special supple-
mental appropriation bill be introduced for consideration by the
legislature at the earliest possible time. There 1is precedent
for expedited consideration of an oil and gas litigation-related
supplemental appropriation (see, e.g.. ch. 2, SLA 1983; ch. 1,
SLA 1981). Without early enactment of a supplemental appropria-
tion, we will be forced to shut down our litigation effort at the

most crucial pretrial period. Our efforts iIn the royalty cases
are being driven by scheduling orders 1imposed by the Superior
Court. Our efforts In the tax cases are being driven by the

policy of the administration to resolve 1long standing tax
disputes that may add significantly to state revenues.
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The supplemental will complete funding in FY 94 for the
following major activities:

1. Royalty Cases.

In re ANS Royalty litigation (formerly known as State
V. Amerada Hess). This case iIs scheduled for trial beginning 1in
Spring 1995. The case iInvolves the validity and method of calcu-
lation of charges assessed by North Slope producers for the
state7s royalty oil produced in the form of natural gas liquids.
We are 1i1ncurring significant expense to process over 2,500,000
documents produced by our opponents during discovery. We are
also conducting oral depositions of persons who may provide
relevant evidence concerning the state or the producer®s case.
Experts were hired to prepare reports to support the cases of the
respective parties. These reports were exchanged with our
opponents and we must now depose these experts. In order to be
ready for trial, it is crucial to continue funding these activi-
ties .

MAPCO. The department 1s also deeply committed to
prosecuting the state"s claims against MAPCO for a retroactive
price adjustment under certain royalty oil contracts. This case
is also scheduled for a Spring 1995 trial. The recovery of over
$100 million 1is at stake iIn this case. All other royalty oil
purchasers have either admitted liability or settled for substan-
tially all of the state"s claims. MAPCO 1s alcne in its denial
of liability and is defending this case In a manner which appears
to be calculated to cost the state the maximum amount to obtain a
judgment. Again, the continuation of funding is crucial to keep
up the pace set by MAPCO and the Superior Court.

2. Oil and gas tax cases.

Tax proceedings conducted before the Department of
Revenue are confidential. Accordingly, the department is unable
to disclose the specific taxpayers, issues, Or amounts at Iissue.
It is expected that the cases currently being developed will
require the processing of millions of documents and the
employment of several experts. Development of these cases 1is
contingent upon additional funding since existing appropriations
are fully committed.

3. TAPS cases.

TAPS Corrosion Case. The TAPS corrosion case between
the state and the TAPS owners 1iIs stayed to permit the parties to
undertake a cooperative corrosion control program. The parties
hope that the program will provide a basis for settlement of the
dispute. The department iIs expending substantial amounts through
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outside counsel to support the cooperative program. It 1is
possible that the program Vill either continue and the case will
settle, or the parties may abandon the cooperative program and
return to litigation. IT the program continues, the state will
incur substantial sums to provide expert support for the program.
IT the case returns to litigation, the costs of preparing for
hearing before the Federal Energy Regulatory Commission could be
substantial. Presently, we expect that the cooperative program
will be extended by FERC. However, we must be prepared for the
other eventuality.

TAPS audit. The department gave the TAPS owners
notice of the state"s right to audit for tariff review purposes.
An audit was Hlast done through 1986. The audit may provide a
basis for questioning substantial expenses recovered by the
owners through the TAPS tariff. It is expected that the legisla-
ture and pubic will be critical of the time lag since the last

audit. It iIs imperative that the administration anticipate this
criticism by moving forward now with the audit. The shortfall in
available appropriations will delay the audit. The main audit

firm has expressed a reluctance to begin 1In earnest without
assurance of funding. Additionally, Alyeska appears prepared to
litigate our right of access to their documents. The litigation
will add an unanticipated expense to our audit effort.

In closing, please let me stress the 1i1mportance of
enacting an early supplemental. A temporary cessation of trial
preparation would be required iIn the absence of an early supple-
mental. This will have a devastating effect on the state"s oil
and gas litigation. Our trial teams would, for the most part, be
disbanded. Reconstruction of the teams later would be difficult
and, iIn the long term, more expensive for the state than continu-
ing our current [level of activity. The emergency measures
described here would send a signal of weakness to the producers.
A shutdown now would make it far more difficult @Ff not impos-
sible) to arrive at settlements that are acceptable to the state.

Sincerely,
BRUCE M. BOTELHO
ATTORNEY GENERAL

By<-—
James L. Baldwin
Assistant Attorney General

JLB:tg
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Chair, Senate Judiciary

Cc:

The Honorable Steve Frank
Co-Chair Senate Finance

Bruce M. Botelho
Attorney General

Dick Pegues, Director
Administrative Services Division
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
[007) 465-3867 or -165-2450

FAX (007) 465-2020 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM I\/Iarch141%4
SUBJECT: Sectional Summary of CSHB 459 ). (Minimum wage and
overtime compensation claims)
To: Representative Eldon Mulder
FROM: Teresa B. Crameis

Legislative Counsel

You have requested a sectional summary of the above-described hbill. As a
prehmmar_Y matter, note that a sectional summary of a bill should not be considered
atr31 autPort| ative interpretation of the bill and the hill itself is the best statement of
its contents.

Section Lapplies the exceptions enacted in section 3 of the hill to the general rule
established n the statute that employers who violate the overtime wage or minimum
wage requirements are liable for liquidated damages in the amount of the unpaid
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined
by court rule, rather than only providing for attorney fees for'a prévailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated
damages or to award an amount less than the amount required under AS 2310-
110(a), which is amended by sec. 1of this bill. The court may do so if the empIoKer
shows to the satisfaction of the court that the employer acted in good faith and that
the employer had reasgnable grounds for believing that it was not violating the
minimum Wwage or overtime requirements. This waiver does not apply to an action
brought by the Commissioner of Labor.

Under subsection (g), the commissioner is i)ermitted to supervise the payment of

unpaid minimum wage or overtime claims including settlements. Under bill Sec. 4(a),
iutt)sectlon () applies to agreements entered into on or after the effective date of the
ct.

SECTIONAL ANALYSIS



Representative Eldon Mulder
March 14, 1994
Page 2

Subsection (If) permits an em?loy_ee to waive the right_to liquidated damages in a
written settlement agreement with the employer.” The settlement muSt meet
standards listed in the subsection. Under bill Sec. 4(b), subsection (f) applies to
written agreements entered into on or after the effective date of the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion
above, Sec. 4(a) and (b) apply the settlement provisions to a%reements entered into
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution-
all¥ ermitted, the rest of the Act applles to actions in which a final judgement has
not been entered on the date the Act takes effect.



FISCAL NOTE

STATE OF ALASKA BILL NO : CSHB 459 (STA)
1994 LEGISLATIVE SESSION
Revision Date: Department Alfected: Labor
Title: Damages and attorney fees (or BRU: Labor Standards & Safety
unpaid wages Component; Wage & Hour
Sponsor: House Labor & Commerce
Requestor: House Judiciary COMPONENT SERIAL NO. 345
OPERATING FY 95 FY 95 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS,CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipt
1006 GF/MHTIA

Other

0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: $ None

Prepared by: Donald G. Study, CSP, Dlrectoh”y” Phone :
Division: t.abor Standards & Safety Date: 3/16/94

Approved by Commissioner: CharlessW. M a h i Jyy\

Agency: Department of Labe 3/16/94
PREPARER TO PROVIDE ALL DIS iLATIVE OFFICE
For further distribution e
FISCAL NOTE

Rev 11/92 Page 1 cf 1



House Labor & Commerce Committee
CSHB 459 (JUD)+Page !
Aprilg, 1994

Sponsor Statement

CSHB 459 (JUD) am

OVERVIEW

This legislation addresses the awarding of punitive damages in claims of
underpaid overtime compensation or statutory minimum wages under the Alaska
Wage and Hour Act (AWHA). State statute imposes the payment of unpaid
minimum wages or overtime compensation to an employee by an employer who
has violated provisions of the AWHA. In addition to this, the employer may be
liable for mandatory liquidated damages of an equal amount (AS 23.10.110(2)).

The Alaska Supreme Court in McKeown v. Kinney Shoe Corp., 820 P.2d 1068
(Alaska 1991), ruled that liquidated damages are mandatory and that any Individual
settlements out of court that did not include liquidated damages were invalid,

Prior to the Kinney Shoe ruling, an employee with a claim for underpaid
overtime or minimum wages had a few options for redress. One, they could tile
complaint with the Alaska Dept, of Labor, who was able to negotiate a settlement.
Two, the employer could attempt to reach a private settlement with the employer in
question. In either of these cases, a settlement could be reached for an amount helow
full liquidated damages. Finally, if a settlement could not be reached in the above
options, the case could be taken to court, where liquidated damages would be
awarded in full if the case was found for the plaintiff,

As the law stands currently, an employer who is in violation of the state's
minimum wage or overtime compensation laws is automatically liable for
liquidated damages, regardless of the circumstances. Though this is intended as a
deterrant to the employer in these instances, it creates an imbalance in certain
situations. Under the current law, an employer who makes an "honest mistake" is
punished as severely as an employer who knowingly violates the law. In these
situations, the employer either takes his case to court, facing the possibility of paying
full Tiquidated damages plus court costs or settling out of court for the claim plus
full liquidated damages.

SPONSOR STATEMENT
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April8, 1994

The Federal Labor Standards Act, upon which the AWHA is based, contains
identical language to AS 23.10.110(a), but also contains the following language:

. if the employer shows to the satisfaction of the court that the
act or omission giving rise to such action was in good faith and
that he had reasonable grounds for believing his act or omission
was not in violation of the Fair Labor Standards Act, ... the
court may in its sound discretion, award no liquidated damages
or award any amount thereof not to exceed the amount specified
in [29U.S. Code § 216).

29 U.S. Code § 260

This additional language in the FLSA creates some flexibility for employers
when an honest mistake is made. The discretion is left to the courts to decide to
award partial or no liquidated damages where the employer shows it acted in good
faith and it had a reasonable basis for believing it was not violating the law.

CSHB 459 (JUD) am also adds a provision in Section 2 that provides the
payment of court costs and attorney fees to the prevailing party in a claim decided by
the court. Previous statute only provided payment of these costs to the plaintiff
(employee) in these cases. This change would help to prevent erroneous claims
against an employer from being brought to the court. If the Commissioner of Labor
was the prevailing party in an action under this section, any court or attorney fees
awarded would be remitted to the Division of Revenue for deposit into the Genera!
Fund. The House State Affairs committee added some further clarification to this
provision in their committee substitute, by adding the word "recovered." (Page 1,
line 14 now reads "... commissioner shall remit the recovered attorney fees to the
Dept, of Revenue.")

CSHB 459 (JUD) am would also provide some protection to the employee
during a compensation claim in settlements tl at are not supervised by the Dept, of
Labor or the courts. In Section 3 (f), an employee may enter into a written
settlement agreement with the employer waiving the right to receive full or any
liquidated damages. CSHB 48 (JUD) requires that this settlement meets five
qualifications: (1) the settlement is written in a manner that is understood by the
employee; (2) the employee specifically waives the rights or claims in AS 23.10110(2);
(3 advises the employee to consult with an attorney or with the Dept, of Labor
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before entering the agreement; (4) allows the employee seven days to consider the
settlement and (5) gives the employee 5 days after they enter into the settlement to
revoke agreement.

The goal of HB 459 is to change the state standards regarding the awarding of
liquidated damages to be congruent with the federal standards and encourage the
settlement of these disputes outside of the courts. This results in a more equitable
situation for both parties; protection is still provided to the employee and flexibility

is afforded to the employer who makes a mist 'ke in good faith, providing they meet
the burden of proof.
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MEMORANDUM

TO: Alaskan Employers
FROM: Parry Grover
DATE: February 9, 1994
RE: Analysis of Proposed House Bill Relating to

Liquidated Damages and Attorney®s Fees for Minimum
Wage and Overtime Compensation Ciaims

Several questions have been raised regarding the impact of
the proposed House Bill. This Memorandum responds to those
questions:

1. If the Bill is Enacted Into Law. Won®"t That Make It
More Difficult For Employees and Former Employees With
Small Claims to Recover the Wages Due Them?

No. The majority of small minimum wage and overtime claims
are collected by the Alaska Department of Labor, Wage and Hour
Administration. Section 3(e) of the Bill simply restores to the
Commissioner discretion to settle those claims with or without
liquidated damages. The Commissioner had that discretion prior
to McKeown vs. Kinney Shoe Corp.. 280 P.2d 1068 (Alaska 1991).
The Commissioner 1is under no obligation to waive or reduce
liquidated damages when collecting such claims on behalf of
present or former employees. The Commissioner may accept
assignment of claims up to $5,000. A.S. 23.05.230(c).

2. If Section 3fd) is Enacted Into Law. Won"t It Become It
Easy For Employers to Avoid Payment of Overtime
Compensation and Liquidated Damages?

No. The liquidated damages penalty built into A.S.
23.10.110(a) will remain the law of Alaska. Any employer who
fails to pay minimum wages or overtime compensation when due will
be required to make those payments and, in most cases, liquidated
damages, court costs and attorneys®™ fees too. Only those
employers who prove to the satisfaction of the court that they
acted reasonably and in the good faith belief the minimum wage or
overtime compensation was not due will be eligible to avoid an
assessment of liquidated damages. Even then, the court will have
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discretion to award partial or full liquidated damages, as the
circumstances warrant.

Section 3(d) of. the Bill 1is limited to private claims filed
in court, 1.e., not those enforced by the Commissioner. The
experience of my office in defending cases of this type 1is that
the typical plaintiff is a salaried, mid-level manager or
supervisor. Typical overtime claims run into the tens of
thousands of dollars. Minimum wage cases are rare 1in Alaska.

The decision of the Alaska Supreme Court in Bobich v.
Stewart, 843 P.2d 1232 (Alaska 1992), 1is typical of private
overtime pay litigation in Alaska today. In that case, the
employees, Mr. and Mrs. Stewart, managed the Dimond Mini-Storage
facility in Anchorage. The owners paid them on a salaried basis
and treated them as exempt employees. The Stewarts convinced a
jury they were not exempt employees and were entitled to overtime
compensation. The jury awarded the Stewarts some $45,133 in
overtime pay for a two-year period, which the court doubled as
mandatory liquidated damages pursuant to A.S. 23.10.110(a). The
court awarded another $11,672 in prejudgment interest and almost
full attorney®"s fees totaling $52,068. The Stewarts®" total
recovery exceeded $154,000, which the Supreme Court affirmed on
appeal.

Faced with the potential of such losses, we believe
reasonable employers will continue to have very strong incentives
to abide by the Alaska Wage and Hour Act and to enter into
reasonable settlements, where they are permitted to do so.

3. Why 1is this a problem now? Isn"t It Enough To Give The
Commissioner Discretion to Settle Wage Claims?

Section 3(e) of the Bill will restore the Commissioner to
the authority he had prior to Kinnev Shoe to settle wage claims.
Section 3(e) 1is not sufficient by itself, however, because the
Commissioner has jurisdiction only to enforce claims up to
$5,000. Many larger claims are litigated by the parties in the
courts without the Commissioner®s involvement. Section 3(e) of
the Bill does not address those claims.

The Bill also 1is necessary because of the recent upswing in
Wage and Hour Act litigation 1in Alaska. IT my firm"s experience
is typical - and I believe 1t 1s - we presently see more large
Wage and Hour Act cases filed each year than we used to see 1In
the entire mid-1980s. These cases have come into vogue with the
plaintiff®s bar because of potentially large recoveries,
mandatory liquidated damages, and the availability of virtually
full attorney"s fees and court costs. The Kinnev Shoe decision
exacgrbated this situation by declaring private settlements
"void."
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It seems anomalous for Alaska law to permit employees to
enter into private settlements of wrongful discharge and
employment discrimination cases, but not Wage and Hour Act cases.
The Bill will have the salutary effect of allowing private
settlements. And only those employers who can prove to the
satisfaction of the court they acted reasonably and in good faith
will have any hope of avoiding an assessment of full liquidated
damages.

4. How Does Alaska®s Liquidated Damages Statute. A.S.
23.10.110(a), Compare With the Laws of Other States?

I have discussed the liquidated damages provision in the
Alaska Wage and Hour Act with knowledgeable attorneys and labor
relations consultants in several other states. The strong
consensus 1s that Alaska®"s liquidated damages provision IS more
stringent than similar statutes in other states.

By way of 1illustration, each of the other West Coast states
has liquidated damages laws more like the Bill than Alaska“"s
present liquidated damages law. Liquidated damages are not
mandatory in every case, as they are in Alaska, 1iIn these states:

Washington. Washington law allows employees to recover
liquidated damages where the employer violates its overtime
compensation act "willfully and within intent to deprive the
employee of any part of his wages.”™ See RCW 49.52.050(1) & (2).
The Supreme Court of Washington has interpreted the willful
requirement to mean that nonpayment must be:

the result of knowing and intentional action and not
the result of a bona fide dispute as to tha obligation
of payment.

Chelan County Deputy Sheriffs® Assn vs. City of Airway Heights.
109 Wn.2d 282, 300, 745 P.2d 1 (1987).

Oregon. In Oregon, an employee may recover liquidated
damages for non-payment of overtime compensation as provided
under the federal Fair Labor Standards Act (FLSA). A former
employee may recover the greater of one month®"s pay as liquidated
damages or the liquidated damages recoverable under the FLSA.

CRS 652.150. In either case, the federal good faith and
reasonable basis defense 1is available to the employer as is
proposed in section 3(d) of the Bill.

California. California law also permits recovery of
liquidated damages iIn wage and hour act cases. However, Section
1194.2(b) of the California Labor Code is virtually identical to
section 3(d) of the Bill. It provides that California courts may



refuse to award liquidated damages or award any amount up to full
liquidated damages

if the employer demonstrates that the act 0!* omission
giving rise to the action was in good faith and that
the employer had reasonable grounds for believing that
the act or omission was not in violation of any
provision of the Labor Code.

In short, Alaska presently treats its employers more harshly
than its West Coast sister states by making liquidated damages
mandatory in every case, regardless of the circumstances. The
Bill is a corrective measure which will bring Alaska into the
mainstream on the issue of liquidated damages without undermining
the strong incentives employers have for compliance with the
Alaska Wage and Hour Act.
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