ALASKA LEGISLATURE COMMITIEE F T L E 91 995-199438606 172
8332 < SENATE JUDICIARY o




FISCAL NOTE
STATE OF ALASKA BILL NO. CS HB 109 (JUD)
1993 LEGISLATIVE SESSION

ivision Date: 3/23/93 Dept. Affected: Health and Social Services
lie: Blood Tests for persons charged with sex 3RU: Stale Health Services
offenses component:  Laboratories
Sponsor: Kott
Requestor: House Judiciary COMPONENT SERIAL No. #291

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES 27.9
EQUIPMENT I

LAND & STRUCTURES | I I

GRANTS, CLAIMS I i | 1
MISCELLANEOUS I 1 1
TOTAL OPERATING 279 |1 27.9 27.9 27.9 2791 27.91

27.9 27.9 27.9 27.9! 27.9.

CAPITAL
REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts 1 | 1 i

1003 GF Match 1 I 1 1

1004 GF 27.9 27.91 27.91 27.91 27.9
1005 GF/Program Receipts
1006 GF/MHTIA

Other | | | |

TOTAL 27.9 27.91 27.91 27.91 27.91 27.9

=
N
N
w
'—\

POSITIONS:
FULL-TIME | | |

PART-TIME 1 1 I
TEMPORARY . 3j

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary)

Tnis fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified

personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures
and test results.

In 1992.339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD. MPH \]Qj* . Phone: (907) 465-3090
Division: Division of Public Health Date:

Approved by Commissioner: Theodore A. Mala, MD. MPH  (/ \]\]UJJ/ Date: 3]

Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

<Ruii(92)93tisnoj«is/DBR Page .1  of



Revision Date: 3/23/93 BILL NO. CS HB 109 (JUD)

ANALYSIS (cont.):
Costfor initial HIV screening @ $16.30/test 5,705

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is S93.15/test

3.Cost for screening negative results after the six month window period for 347 @$ 16.30/test 5,656

4.Cost for Western Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period

5.Cost of Hepatitis B screening @ $16.30/test 5,705
6.Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473
7. Cor Of RFR test for syphilis @ S16.30/test 5,705

TOTAL $27,830



FISCAL NOTE
STATE OF ALASKA BILL NO. CS HB109 (JUD)

1993 LEGISLATIVE SESSION

~ ’vision Oate: 3/23/93 Dept. Affected: Health and Social Services
£ Blood tests for persons chanted with sex 3RU: State Health Services
off-nses Component: Nursini'

Sponsor: Kott

Requestor: House Judiciary COMPONENT SERIAL NO. #288

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES | | | |

TRAVEL | | | |
CONTRACTUAL 455 45.5 455 45.5 45,51 45,5
SUPPLIES | | |

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 45.5

[ T Sy

B

45.5 45.5 45.5 45.51 45.51

CAPITAL I I I ! I i
REVENUE FUND SOURCE I I I I I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts | | | |
1003 GF Match I
1004 GF 455 45,5 455 45.5 45,51 45,5
1005 GF/Program Receipts i i i
1006 GF/MHTIA 1 i i 1 i
|
1

Ither
TOTAL 45.5

POSITIONS:

FULL-TIME 1 1 1
PART-TIME I

TEMPORARY 1 1 1 1

45.5 45.5 45.5 45.5 i 45.ii

Estimate of current year (FY93) impact: None
ANALYSIS: (Attach a separate page if necessary)

Assuming a base of 200 individuals who would need testing and counseling and who would be presenting themselves iO
the Public Health Center for referral for mese services, the costs of this hill for the Nursing Component are as follows:

Line 300 Contractual Services

200 draws & pre- & post-test counseling @ 1.5 hours x 365/hr for initial tests 19,500
400 draws & pre- & post-test counseling @ 1.0 hr x 365/hr follow-up testing 26.000
45,500
1
Prepared by: Peter M. Nakamura. MD. MPH Phone: 20704650090 _
Division: Division of Public Health Date:
Approved byCom m issioner: Theodore A. Mala. MD. MPH Date
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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(evision Date: 3/23AJ3 BILL NO. CS 1-1B109 fJUD)

ANALYSIS (cont.):

This fiscal note assumes:
1) testing am." counseling is for individuals who are not being detained by the Department of Corrections or the
Division of Family and Youth Services, and
2) individuals will present themselves to a Public Health Center for testing and counseling either through a court
order or voluntarily will be referred to private providers for counseling.

Page 2 of



FISCAL NOTE No. 6

Eill Version: CSHB 109 (JUD)

STATE OF ALASKA (H) Publish Dste: 1/iQ/qi
1993 LEGESLATIYEMESSION'

ion Oate 2-272"Sr- QutAffacnd: Corrections

"an Arfr-re-lating rO blood casts 3RU: Statewide Programs

dor persons charged wRtft s.x offenses....1 Camponait Inmate Health Care
Soonsar Rep, kott
Ragumton "_tni"e HESS r-—jmi COMPONENT SERIALWO. N T
BExoenaitnxjiRavenyts: (TTiuuands of Qdlarsl
I OPEHATINS =794 | FY% FY98 FYo7 FV9S Ff99
PERSONAL SERVICES ) 1
TRAVEL 1
CONTRACTUAL
SUPPLIES
EQUIPMENT 1

LAND 4 STRUCTURES

GRANTS. CLAIMS 1

MISCELLANEOUS 1

TOTAL QPERATINS R =7 0 -0 - 0 c
CATAL

REVENUE FUND SOURCE:

<712 Fwiarai Racaipii
'IGFMatdi
i>.u4 GF 1
1005 GFfPrognni Hacajptj
1006 Gr/MHTIA
Othar
TOTAL

positions:

FULL-TIME 1
PART-TIME

TEMPORARY

Ertmita »fw m t YOM(FYBi i

ANALYSS (AttachaMginai pap if Mcsrrt
This legislation does not have a fiscal impact on the Department of Corrections.
The Department has staff who can draw the blood for the tests.
Collecting the cost of the blood test from inmate earnings can be achieved without

additional cost.

Pripmdhl'. Dana LaTour, Special Assistant W ~65-3376
Qivusoic Office of the Commissioner —n Qatr. 2-22-9.3

‘ocrovtdby Catranttrorec L1oyd G. Rupp f \) yl. Date 2-22-93
’iner; Department Cnr~tvlons \-

PREPARER TO PROVIDE AU aiSTHIBtmaM COPIES TO GOVERNORSS LEGISLATIVE OFFICE
For furrfiar airtnfcunon information ad tiia Govomor i lagutauv* Offica
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r yNATE ITTEE REPE T

E: 4/12/93 FURTHER: FINANCE
DA RNED INTO OFFICE .A I\/I /*3

JUDICIARY Committee considered CS FOR HOUSE BILL NO. 109(JUD)

"An Act relating to blood tests for persons charged with sex offenses; and providing for an effective
date.”

and recommends:

] [ ] same tite
[ ] replace with CS ( ) [ ] new tite
. . ( | technical
or [ ] adopt previous CS .- * title change
[ Jattaches amendment(s) (HB only)
[ ]adopts Letter of Intent
[ ] further referral to the
[ ]do pass
[ ]do not pass
[ 1 no recommendation
[# individual recommendations
NEW FISCAL NOTES PREVIOUS FiSCAL NOTES
Department Date Zero Fiscal * Department Date Zero Fiscal
CoaediMS 2-27241 r
Law Viw y
*JBS'
HE9Z /

(J Appropriation No Fiscal Note

OTHER RECOMMENDATIONS:



WALTERJ. HCKEL, GOVERNCR
. PLEASE REPLY TO:

N d CRIMINAL DIVISION CENTRAL OFFICE
P. O. BOX 110300 -STATE CAPITOL

JUNEAU. ALASKA 99811-0300

DEPARTMENT OF LAW PHONE: (907) 465-3428

3 OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS

CRIMINAL DIVISION 1031 W. 4TH AVENUE. SUITE318
ANCHORAGE. ALASKA 99501-5993
PHONE: (907) 279-7424

March 10, 1993

The Honorable Fete Kott
House of Representatives
Alaska State Legislature
P.P Box V

Juneau, Alaska 99801-1182

Re:  CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kott:

By letter dated February 26, 1993, you have asked us to reviev e CSHB 109(HES),
relating to blood tests for persons charged with sex offenses. In particular, you wish to know
whether there are potential due process problems in allowing the court to order a blood test
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems.
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood
sample for testing if the court determines that there is probable cause to believe that the
defendant committed one of the enumerated offenses and that sexual penetration with the victim
took place.

The'“probable cause” standard seTforth in this-billCis the-same standard that is
useif for tha issuance ofsearc”™wan”ts~*Search warrantsrare unifonnly. issued at.ex partel
prbcee”gs;\the defendant is~nwther presenfnor has any right to be heard beforeTthe warrant
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy.
The sufficiency of the probable cause standard to support search warrants is highly indicative
of the sufficiency of that same standard for the issuance of an order requiring a charged
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search
warrants in ex parte proceedings is highly indicative that an order requiring the production of
a blood sample may be issued without providing the defendant an opportunity to be heard on the
issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

03-C31LM [ i onniiHl ontucvms laser 2y ZD



The Honorable Pete Kott March 10, 1993
Page 2

preliminary hearing.”l At a preliminary hearing, the prosecution bears the burden of
establishing that there is probable cause to believe that the alleged offense was committed by the
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the
opportunities to be present and confront the evidence against him at that hearing; a second such
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’
rights. Thus, a grand jury, wtiich is comprised of eighteen persons, hears the evidence against
the defendant and applies a standard at least as strict as the “probable cause” standard used in
preliminary hearings (whether “all of the evidence taken together, if unexplained or
uncontradicted, would warrant a conviction of the dciendant”). Criminal Rule 6(q). To the
extent that this proceeding is sufficient to justify the maintenance of felony charges against the
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for

testing.

Finally, we note that proposed AS 18.15.310(0 specifies that “the results of tests
ordered under AS 18.15.300 -- 18.15.330 are not admissible evidence in a criminal or juvenile
proceeding.” Although we do not believe that this provision is constitutionally required, it
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on
the issue of whether a blood test should be ordered. A defendant would have a greater interest
in challenging an order to provide a blood sample if that sample could be used as evidence
against him.2

In summary, we find no constitutional impediment to this bill’s provision
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making
the factual determination that there is probable cause to believe that the defendant committed one
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently
safeguarded by providing that unauthorized disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.



The Honorable Pete Kott

believe that this is sufficient. To the extent that the circumstances justify the invasion of the
defendant’s privacy rights in the first instance by requiring the production of a blood sample for
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation
of that prohibition is treated as contempt of court or is made a new criminal offense.

If you have further questions or if we may be of assistance in any other manner,

please feel free to contact us.

CcC:

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: fA (UflyfIST *ft
Margot O.fenuth
Assistant Attornojujeneral

Charles Cole
Attorney General

Deborah Behr
Department of Law

Kris Lethin
Legislative Liaison

Richard Burton, Commissioner
Department of Public Safety

Dr. Ted Mala
Commissioner
Department of Health and Social Services

Lloyd Rupp
Commissioner
Department of Corrections

March 10, 1993



WALTERJ. HOKH, GOVERNGR

DEPARTMENT OF HEALTH AND
SOCIAI— SERVICES EUONEiOUX:Ll:g:?A 99B11-0610

PHONE: (907) 465-3090
DIVISIONOF PUBLIC HEAL TH

February 17, 1993

Honorable Pete Kott, Member
House HESS Committee

Alaska State Legislature
State Capitol

Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals
accused of sexual assault) on 9/16/793 | made an error 1in a
statement on the disease, Hepatitis B. I wish to take this
opportunity to correct that misunderstanding and to apologize for
any confusion that the statement may have created.

Contrary to my statement, although the primary method of
transmission is through the blood route, Hepatitis B is considered
to be a sexually transmitted disease.

Hepatitis B is ahighly infectious virus that is very stable and
can exist over a month inthe dried state. It is not transferred
in the fecal, ora? route but is transmitted through blood and the
sexual process. It can also be transmitted from an infected mother
at the birthing and through the saliva of an infected person. The
later is considered one reason for the high incidence of hepatitis
B in institutions that cared for children who were severely
mentally retarded.

Hepatitis B immune globulin is available for those who have high
risk exposures but the preventions of hepatitis B is not definite.
A Hepatitis B vaccine is available for preventing the disease if
given before exposure. The vaccine 1is given 1in combination with
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices
it would be reasonable that testing for this disease be included in
the blood tests mandated under C.S. for H.B. 109.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H
Director, Divisi



3/15/93

BRIEFING PAPER
FOR

CS HOUSE BILL NO. 109 (HES)

Prepared by Department of Public Safety

“An Act relating to blood tests for persons charged with sex offenses; and providing for an
effective date.”’

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide
assistance to the states for their law enforcement efforts to control the drug and violent crime
problem. The allocation for each state and territory is primarily based on population.

For the first year, die allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the
purpose of addressing the drug control problem through law enforcement, prosecution, and court
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local
government projects funded. Through these projects the funds provided 14 law enforcement
officers throughout the State, enforcing the State’s controlled substance laws through multi-
jurisdictional task force, street level enforcement, and financial investigation efforts. These
hinds provided for two prosecuting attorneys to specialize in the prosecution of individuals
violating the State’s controlled substance laws. In addition, the funds provided for timely court
processing and the identification of individuals with prior drug offense incidents through
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states
to continue to receive their identified Drug Control and System Improvement Grant allocation
amount, the states must have laws in place related to HIV testing of individuals convicted of a
sexual offense.  The result of a state not having such legislation enacted will be a 10%
reduction to the state’s identified allocation amount. This amount then will be shared by those
states which have enacted such legislation.



Briefing Paper
CSHB 109(HES)
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it
will be necessary to fund ten percent of the law enforcement and prosecution effort currently
addressing the State’s drug control problem through State general funds and municipal revenues.



Assault

- Council - Domestic Violence & Sexual

PAPER

PO SITION

Bill <o. CSHB. 109(JUD) Date: March 31, 1993

Contact: Joanne F. Lopez
Executive Director
465-4356

Title: "An Act relating to blood tests for persons charged with sex offenses..."

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes.
There are concerns for victims who may become infected with human immunodeficiency
virus (HTV). Cases have been reported.

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that
would allow a victim of sexual assault to leam if her/his assailant is infected with HTV.

The Council recommends that the victim be informed that because the offender’s blood test
IS negative, it does not mean that they are safe. The nature of HTV is such that there is an
incubation/latency period of six to eight months during which a carrier’s blood will not
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that
they should be (re)tested six to eight months later. The Council would like to see funding
for the Department of Health & Social Services to pay for victim testing.

The Council also believes that the legislation should specify how the information will be
transmitted to the victim. The Council recomn. nds that the information should be provided
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor)
wants the information. The information should never be transmitted by letter and the victim,
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee
to receive the information if the victim doesn’t want to learn of it directly.

The Council recommends that counseling of victims concerning the results of the alleged
offender’s blood test need to be handled sensitively. A counseling brochure does not meet
this standard. A trained counselor or nurse or other appropriate service provider needs to
be available to help the victim deal with the situation and to counsel the victim on safe sex
and protection of their partner due to the potential exposure.

N

Willie Kinneb/ew, Acting Chtur
Council on Domestic Violence & Sexual Assault



m93 02/12 U M5 X 90?7 -188 7243 ftDUDNCE PRINTING 02 A

'Position Paptr

Jllashp Womens Commission
Post Office <Bc%82977
<Fek$anh$,Jl(ashg 99708

Jippmvaf(ByJllasfo Women's Commission
House <Bifl109

Tftis 6illwouldrequire Shodtestsfrom persons chargedw ith sej& afoffenses andprovide
anavenuefarvictims o ftfie seqtalassault tv receive the resufts o fthose tests.

TUB 109 provides victims o fsexpatassault a means to determine whetherthey have 6een
exposedto cmttmunkaSfe diseases. J it the present time privacy laws prohihit this testing
ofallegedperpetrators ofsexftalassauft ordisclosure oftest results. Victims have no

recourse to determine i f they have contracteda scxpalfy transmitteddisease. <I@s6iHwould
provide that recourse.

<thoJlfashg Women's Commission supportsHB109. Victims o fserialassault axe innocent
people whose person andwhose own right to privacy have 6eenviolated ?he statutes
shouldprovide then access to the medicalinformation ahout their attacher necessary to
determine any medical treatment neededto preserve theirphysical- andm ental- health.
Sexpafassault victims needagreat dealofhelp andsupportfor recovery. JIB 109 provides
an important remedy without compromising legitimate protection o fthe allegedattachcrS
rights.

dhe proposedB idappears to adequatefy address 6oth | he necessary protectionsandpracticaf

means o fachieving the desiredresults. Vhejllaslg Ipbmen's Commission supportsMB 109
aswritten.

JlIfasfo Women's Commission

(Barfam <8 lynddff
Chair






DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

%@mam _
\ 452019 ]3)?9/\3(13%31{949
Vel Sop 301 JreaL Alda I8)1-210b
MEMORANDUM February 9, 1993
SUBJECT: Sectional analysis of HB 112
TO: Representative Carl Moses, Chair
House Labor and Commerce Committee
Attn: Tim
FROM: Theresa L. Bannister a‘tr)

Legislative Counsel

You have requested a sectional analysis of the above-described bill. As a preliminary
matter, note that a sectional analysis of a bill should not be considered an authorita-
tive interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 of the bill removes the requirement that two or more persons have to
execute the certificate of limited partnership. Reduces the amount of information
that must be provided in the certificate of limited partnership. This is the major
change in the bill. The majority of the other changes in the bill reflect this change.
The bill takes the approach of relying on a written partnership agreement or on the
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate
of limited partnership. Deletes partnership contribution changes from the list of
events that require an amendment to the certificate of limited partnership. This
reflects the deletion of contribution information from the information required to be
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies
the execution requirements of certain partnership certificates oy only requiring
execution by the general partners. Deletes the reference to contributions. These
changes are i.ecessary because the certificate of limited partnership is no longer
required to include information on limited partners and the contributions of the
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original
certificates of limited partnership, certificates of amendment, and certificates of



Representative CarJ Moses
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Page 2

cancellation. Since the certificates are no longer required to contain information on
limited partners or partnership contributions, the reference in this subsection to
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of
limited partnership. The certificate provides notice of who is a general partner, not

who is a limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The
section is amended (1) to add subsection (a) and (2) to delete a subsection that
provided that new limited partners are added by amending the certificate of limited
partnership. These changes result from the changes made to the certificate of limited
partnership. Under those changes, limited partners are no longer required to be
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a
limited partnership is liable as a general partner to certain third parties until either
of two listed events occurs. Rewrites the second event to refer to general partners
and not to limited partners, since the chapter no longer requires limited partners to
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s
promise to contribute to the limited partnership. Adds a new subsection (a), and
makes other changes to implement the fact that contribution information is no longer
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be
allocated among the partners. Substitutes a reference to the partnership records for
the reference to the certificate of limited partnership, since information on the value
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners.
Substitutes a reference to the partnership records for the reference to the certificate
of limited partnership, since information on the value of partnership contributions is
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled to receive
distributions from a limited partnership. The deletion of paragraph (2) reflects the
changes made in sec. 1 of the bill to the information required to be in the certificate
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited
partnership. Since under sec. 1 of the bill the certificate of limited partnership will
contain less ir.:o::nai:cn. .he section substitutes reterences to the partner::: ;p
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agreement for the references to the certificate. Requires the time or events of
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to a
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to the
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. Refers instead to the
partnership agreement us the source of the authority for giving an assignee of a
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under
sec. 1 of the bill, the certificate is no longer required to contain information from
which liabilities of the limited partnership cobid be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. The section substitutes a
written partnership agreement as a source for determining what events frigger the
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a
foreign limited partnership. The same deletion was made for domestic limited
partnerships. Requires the foreign limited partnership to include in its registration
application the name and address of each general partner, the address where
information on the limited partners is kept, and an undertaking by the partnership
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the
character of the limited partnership’s business is no longer required to be included
in the certificate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing
some of the information that is no longer required to be included in the certificate
of limited partnership.

Section 21 of the bili makes a deletion to reflect that the identity of the limited
partners is no longer required to be included in the certificate of limited partnership.

Section 32 cf the ciii provides transition provisions tor the hill.



Representative Carl Moses
February 9, 1993
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Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enaaed by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1, 1993, the date when
AS 32.11, the chapter being amended, is scheduled to go into effect.

If 1 may be of further assistance, please advise.

TLB:glc
93-110.glc



REVISED UNIFORM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) was promulgated origi-
nally in 1916. It has been adopted in 45 jurisdictions and, with the
Uniform Partnership Act, is the basis for law regulating partnerships in
the United States. The limited partnership 1is distinguished from a
general partnership by the existence of limited partners who invest in
the partnership with [liability limited to the amount invested. A
general partner 1is liable individually for all the obligations of the
partnership. In return for limited liability, the [limited partner
relinquishes any right of control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important means
of business organization and are used extensively. Over the 60 years of
generally salubrious usage, this form of organization has encountered
some problems. In 1976, a revision has been drafted, based on 60 years
of extensive experience, to improve this method of organization even
more.

The most important changes have been made in the scope of the
limited partner®s activities vis-a-vis the partnership. Under the
original ULPA, a limited partner could not contribute services to the
partnership. He had to contribute property or other valuable obliga-
tions to obtain his status. Under the revision, services may now be
contributed, as well as property or valuable obligations.

The second change regards voting rights. The original ULPA did not
deny voting rights to limited partners, but neither did it*permit them.
The revision allows limited partners to be granted voting rights in the
partnership agreement. These two provisions both change and enhance a
limited partner®s status.

When a limited partner can vote and contribute services, the
question of control or participation in management becomes more criti-
cal. The Revised Act, therefore, takes special care in distinguishing
those acts which do not alone determine control. The question of
control is to be answered in the light of all the facts and circum-
stances, but, if the limited partner does singly any of certain things,
he or she is not by that fact liable as a general partner. These things
include being a contractor for or agent of a general partner, consulting
or advising a general partner with respect to partnership business,
acting as a surety for the limited partnership, approving or disapprov-
ing an amendment to the partnership agreement, or voting on certain
specific matters. The object of these specific enumerations is to
prevent unreasonable determinations that a limited partner takes part in
the control of the business.

SUMMARY



The original ULPA provided only for a certificate of partnership.
It made no mention of partnership agreements. The Revised Act changes
the face of the partnership by changing the emphasis from the certifi-
cate to the agreement. Under the Revised Act, the certificate of
limited partnership :s confined principally to matters respecting the
addition and withdr 1 of partners and of capital. Other issues that
are important are len: to the agreement.

For example, a partner may lend money to and transact othet busi-
ness with a limited partnership as if the partner were a total outsider,
except as otherwise provided in the partnership agreement. The partner-
ship agreement determines the distribution of voting rights. The shares
in profits and losses are decided 1in the partnership agreement. The
partnership agreement becomes the important working document 1in the
operation of the partnership.

There are other important changes, also, in the Revised Act. For
example, a central registry is provided for limited partnerships. It is
anticipated that the registrar for corporations and other business
organizations, usually the Secretary of State, will also perform the
function for a limited partnership.

Another important addition guarantees limited partners the right to
partnership records, a right not before accorded. This permits a
limited partner to protect his or her investment in the partnership by
keeping better track of the business itself.

Also provided 1is a derivative action by limited partners against
the partnership to redress mismanagement affecting a limited partner’s
interests. This would be very like a stockholder"s derivative suit
against a corporation. One of the historically apparent difficulties of
limited partnerships has been protection of limited partner®s rights.
People have been induced to invest only to find that the investment has
been squandered, and nothing could be done until general insolvency.
These changes would curtail this problem.

Another significant, new contribution of the Revised Act is regis-
tration of foreign limited partnerships. Doing business interstate is a
commonality for all business organizations, including limited partner-
ships. Therefore, the problems of jurisdiction and notice parallel
those of corporations. Accordingly, a registration requirement for
limited partnerships from other states doing business 1in an enacting
state is established. This 1is required now in almost all jurisdictions
for a  foreign business corporation. The requirement recognizes  the
scope of the limited partnership as utilized in the United States today.

The 1916 ULPA has served will as the backbone of the law on limited
partnerships. However, usages change, and new problems arise. The old
Act is remarkably resilient, considering the historical record. Its
revision now comes Tforward as a response to the changes that have
occurred. It is the same business organization, but with characteris-
tics for today"s business. It should be good, at least, for another 60

years.
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HB 112 completes the upgrade of Alaska's Uniform Limited Partner-
ship Act. With the adoption of this bill, Alaska limited partnership
law will be brought into full conformance with recommended
language of the National Conference of Commissioners on Uniform
State Law. Thirty-three other states have already adopted this
uniform language.

The remaining component of the upgrade which HB 112 satisfies is
the form of certification. Under the old language, the "long" form is
prescribed when registering or amending a certificate of limited
partnership. This form, vintage 1916, requires the submission of a
substantial amount of material and information, most of which is
today cumbersome and unrealistic, given that modern partnerships
may include hundreds of investing partners.

Section 1 of this bill provides for the "notice", or "short" form of
certification. This simply requires less infrmiation be submitted
when registering or amending a certificate, and fewer situations
in which reporting is required. The bulk of reports mvolve change
in partner status, ownership share, and other general information.
ALL INFORMATION pertinent to a limited partnership will still be
required to be retained by the partnership.

Last year's rewrite of Alaska's ULPA failed to address this certifi-
cation question, only because the sponsor's conversion to the notice
format came too iate in the session to amend the bill in time for
passage. Letters in your packet attest to the overwhelming response
to the notice form over the long form.

The remaining sections of HB 112 provide for compatibility amend-
ments. There are two zero fiscal notes (LAW & CED).
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THE UNIFORM LIMITED PARTNERSHIP ACT (1976)
WTH THE 1985 AVENDVENTS

SECTION BY SECTION ANALYSIS

Article 1: General Provisions
Section 101 contains definitions.

Section 102 provides what may and may not be included in the name
of each limited partnership as set forth in its certificate. The name
may not be similar to the name of any corporation or limited partnership
both foreign and/or local; may not contain certain words; may not
abbreviate "limited partnership”; and may not contain the name of a
limited partner with exceptions.

Section 103 provides the procedure for reserving a partnership
name.

Section 104 requires that a limited partnership maintain an office
for keeping records and an agent for service of process.

Section 105 specifies the records that a limited partnership must
keep. This includes n"mes and addresses of each partner, and, a copy of
the certificate, tax returns, and agreements. Such records are subject
to inspection by partners during ordinary business hours.

Article 2: Formation

Section 201 establishes the requirements and procedure for forming
a limited partnership. To form a limited partnership, a certificate
containing the name of the limited partnership, the name and address of
both the general partner(s) and the agent for service of process, date
of dissolution, and other matters as desired, must be filed with the
Secretary of State (or equivalent). A limited partnership is actually
formed at the time the certificate is filed, or at any later time, if
specified in the certificate.

Section 202 details the circumstances under which a certificate of
limited partnership shall be amended as well as the requirements for
amending it. In particular, a certificate of amendment must be filed

with the Secretary of State upon the admission and/or withdrawal of a
general partner.

Section 203 requires a certificate of cancellation to be filed with
the Secretary of State when a limited partnership is dissolved. The
certificate must contain the reasons for cancellation, the name of the

limited partnership and the date the limited partnership was originally
formed.

Section 204 requires original certificates and certificates of
cancellation to be signed by all general partners. A certificate of



amendment must be signed by one general partner and any new general
partner designated in the certificate of amendment.

Section 205 authorizes a court to order the execution of a

certificate for any person adversely affected by the failure of
execution, upon petition.

Section 206 establishes the proceoure for filing a certificate of
limited partnership (and any other of the certificates) in the Office of
the Secretary of State (or equivalent).

Section 207 provides for damages when a person suffers loss based
upon reliance on a false statement in a certificate.

Section 208 provides that a certificate of limited partnership
filed with the Secretary of State (or equivalent) 1is notice that the

listed general partners are general partners, and that the partnership
is a limited partnership, and no other fact.

Section 209 requires the general partners to mail a copy of any
certificate to each limited partner, after it is filed.

Article 3: Limited Partners

Section 301 establishes tnat a person becomes an original limited
partner when the partnership is formed or at any later time specified in
the partnership records. If the agreement does not specify when later
joining limited partners become so, becoming one by acquiring a

partnership interest (including assignment) requires written consent of
all partners.

Section 304 provides a means for a person who believes in good
faith that he or she is a limited partner to avoid liability as a
general partner when that good faith belief is erroneous.

Section 305 gives limited partners the right to inspect the records
that must be kept according to Section 105, and to have full information
on the financial status of the partnership, copies of tax returns, and
other information as 1is reasonable and just, upon reasonable demand.

Article 4: General Partners

Section 401 permits the agreement to control admission of
additional general partners. If the agreement is silent- admission of
additional general partners requires unanimous, written consent of all
partners.

Section 402 indicates the types of events that constitute
involuntary general partner withdrawal from a limited partnership. Such
events include bankruptcy of the general partner, death of the general
partner, and adjudicated incomptency of the general partner.



Section 403 establishes the general powers and general liability of

a general partner - as if a partner in a partnership without limited
partners.

Section 404 allows general partners to contribute to the

partnership and to share in profits and losses both as general partners
and limited partners.

Section 405 provides that general partner voting rights arise, if
at all, in the partnership agreement.

Article 5: Finance

Section 501 provides that partner contributions may be in the form

of cash, property, services rendered, promissory note, or an obligation
to provide any of the same.

Section 502 permits the written agreement to control a partner®"s
liability to the limited partnership for contributions. Unless the
written agreement provides otherwise, a partner is liable to perform any
promise to contribute. A limited partner®s promise must be in writing
to be enforceable. If promised contributions of property or services

are not made, the partner can be obligated to contribute the cash
equivalent at the partnership ® option.

Section 503 permits the written agreement to control sharing in
profits and losses. If the agreement is silent, allocations must be
proportional to the value of contributions made.

Section 504 permits the written agreement to control allocation of
distributions. If the agreement is silent, allocations must be
proportional to the value of contributions made.

Article 6: Distributions and Withdrawal

Section 601 makes distributions to partners, except distributions
at withdrawal from the partnership, or, the dissolution or winding up of
the partnership, subject to and contingent upon the terms of the
partnership agreement.

Section 602 governs the withdrawal of a general partner. A general
partner can withdraw at any time, but may be liable for breach of the
partnership agreement if the withrawal violates it.

Section 603 subjects voluntary withdrawal of a limited partner from
the partnership to the partnership agreement. If the agreement is

silent, withdrawal can occur only upon 6 months notice to each general
partner.

Section 604 permits the partnership agreement to determine a
partner®s distribution upon withdrawal from the partnership. If the
agreement is silent, the basis for a distribution is the fair value of
the partner®s current interest in the partnership.
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Section 605 provides that a distribution must be 1in cash, unless
the written paitnership agreement states otherwise. Unless the written
agreement provides, no partner can demand a distribution 1in kind, nor be
forced to accept such a distrubution.

Section 606 grants a partner the status of a creditor of the
limited partnership for any distribution to which he or she is entitled.

Section 607 prohibits any distribution to a partner that would make

the liabilities of the limited partnership exceed the fair value of its
assets.

Section 608 provides a statute of limitations for liability when a
partner receives a return of contribution in part or in whole. [If the
return is rightful, there is limited liability to partnership creditors

for one year after the return. A wrongful return extends liability for
six years.

Article 7: Assignment of Partnership Interests

Section 701 establishes that a partnership interest is personal
property.

Section 702 provides that assignment of a partnership interest
includes any distribution rights to which an assignor would be entitled.
Once an interest is assigned, the assignor ceases to be a partner.

Section 703 grants a judgment creditor the rights of an assignee.

Section 704 permits the partnership agreement to determine the
terms and conditions for an assignee to become a limited partner. If
the agreement is silent, an assignee becomes a limited partner only upon
the consent of all partners. The assignor, however, remains liable to
the limited partnership for any false statement under Section 207 and
for contributions under Section 502, even after the assignee becomes a
limited partner.

Section 705 allows a partner"s representative to exercise a
partner®s rights in the event of the partner®s death or incoinpetency,

for the purposes of settling the estate or managing the property of the
partner.

Article 8: Dissolution

Section 801 calls for the dissolution of the partnership when the
agreement provides for termination of the partnership, when all partners
consent, upon the withdrawal of the only general partner, or upon a
decree of dissolution. Dissolution upon withdrawal of the only general
partner is held in abeyance for 90 days, during which time the partners
may unanimously consent to the continuation of the business and the
appointment of a new general partner. |If they do, the partnership Iis
not dissolved.



Section 802 permits a partner to apply for judicial dissolution
whenever a limited partnership cannot with reasonable practicability
carry on business in conformity with the partnership agreement.

Section 803 gives general partners the priority for winding up
partnership business upon dissolution. |If there are no general partners
able to conduct the winding up, limited partners can do it. A court can
wind up the partnership upon application of any partner.

Section 804 governs the distribution of assets upon winding up the
partnership affairs, and establishes priorities for taking

distributions. Creditors are satisfied before the interest of any
partner.

Article 9: foreign Limited Partnerships

Section 901 states that the law of a foreign state governs the
organization, internal affairs, and limited partner liabilities for
limited partnerships formed in that state.

Section 902 requires registration of foreign limited partnerships
before they can transact business, and sets out the contents of a
petition for registration.

Section 903 requires the Secretary of State (or equivalent) to

register any foreign limited partnership that lawfully applies for
registration.

Section 904 states that a foreign limited partnership may register
under any name the could be registered by a domestic limited
partnership.

Section 905 provides that a foreign limited partnership must
correct any inaccuracies in its application for registration with an
immediate filing of a certificate of amendment.

Section 906 provides the procedure for cancelling a registration of
a foreign limited partnership.

Section 907 denies a foreign limited partnership access to the
courts if the foreign limited partnership fails to register.

Section 908 allows an appropriateofficial to bring action to
restrain a foreign limited partnershipfrom transacting business if it
fails to comply with Article 9.

Article 10: Derivative Actions

Section 1001 allows limited partrners to bring action on behalf of
the partnership if the general partners refuse to do so or it appears
that they are unlikely to do so.

Section 1002 requires the plaintiff in a derivative actionto be a
partner when the litigated transactionwas entered on behalf of the



partnership, or to be a person with authority from a partner at that
time.

Section 1003 requires the plaintiff in a derivative action to set

forth with particularity the efforts to get a general partner to
initiate the action.

Section 1004 provides the court the discretion to award a
successful plaintiff expenses and attorney"s fees.

Article 11: Miscellaneous
Section 1101 establishes the scope of the Act.
Section 1102 is the title for citation purposes.

Section 1103 provides for severance of any provisions of _heAct
that are found unconstitutional.

Section 1104 provides for the effective date for this Act, and for
the repeal of prior legislation. It specifically provides that limited
partnerships formed under prior law shad remain subject to the prior
law for specific aspects of partnership activity, and shall not be
impaired by its repeal.

Section 1105 states that the Uniform PartnershipAct governs any
case not provided Tfor in this Act.

Section 1106 is a savings clause.
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act
are indicated by Underscore and Strikeout)

PREFATORY NOTE

The-Revised Uniform Umited-Pannarehip Aet adopwa by the National Conference of Commi66ton-
ere on Uniform Stow Laws in Augub6ti-IS¥6 In 1976. the National Conference nf Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated in 1916. The 1976 Act was intended to modernize tiie prior uniform law while retaining
the special character of limited partnerships as compared with corporations. The draftsman of a
limited partnership agreement has a degree of flexibility in defining the relations among the partners
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and
pequir caftdegree-of orivit-v thot-foreeetheunder some circumstances may require ageneral partner to seek
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man-
agement would find unthinkable. The limited partnership was not intended to be an alternative in all cases
where die corporate form 13 undesirable for tax or other reasons, and the bow 1976 Act wa3 not intended to
make it so. The new-1976 Act clarifies clarified many ambiguities and fills filled interstices in the p iw
uniform law 1916 Act by adding more detailed language and mechanics. In addition, it effected some impor-

The Uniform Limited Partnership Act (1976) with the 1985 Amendments (the 1985 Act) follows the
1976 Act ven’ closely in most respects. It makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformitT'in the law of limited partner-
ships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act the best and
most important improvements that have emerged it, the limited partnership acts enacted recently by
certain states. Mosi of those improvements were considered by thF~3raftsmen of the 1976 Act but
were not included in it because of uncertainties ~as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori-
ly. and no impediment to incorporating them in the 1985 Act remains at this time.

Article 1 provides a list of all of the definitions used in the Act. integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
in the state of organization. All of these provisions are new. were innovations in the 1976 Act and
were carried ovet from the 1976 Act to the 1985 Act. Article 2 collects in one place all provisions
dealing with execution 3nd filing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976, Articles 1 and 2 reflected an important chang;e in the prior
statutory scheme: recognition that the basic document in any partnership, including a limited
paruie, mhip, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnership!, and merely reflects the most basic matters as to which government officials, creditors.
and others dealing or considering dealing with the partnership should be put on notice. This
principle is further implemented bv the 1985 Act s elimination of the requirement, carried from the
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name,
address and capital contribution of each limited partner and certain other oetails relating to the
operation of the partnership arnTthe respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships iparticularly those
having large numbers of partners or doing business in more than one state! inordinate administrative
and logistical burdens and expenses connected with filing and amending their certificates of limited
partnership. Many of the other changes made bv the 1985 Act merely reflect the elimination tna:
requirement.
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Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited partners. Section 303 lists a
number of activities in which a limited partner may engage without being held to have so
significantly participated in the control of the business’ that he aseuw** acquires the liability of a
general partner. Moreover, it goes on to confine the liability of a limited partner who merely step*
ouor tho lino of partieipanon participates in control to situations in which persons who actually know
of that participation in control are misled thereby to their detriment into reasonably believing the
limited partner to be a general partner, ikenwal-liability-for-partnersinpdebui to nnjm.«M jmlv-ao
those limited—par tners, who-are, in 0O n.-"silent-general partners '— With, that .oscopunn, tnc
provisions of the now Act that impose lit,.mitv on a limited partner who hab somehow p" nuited third
parties, to be-r.nsled-to-thoir detrimoivt.-As-t<~tho-limko<i-partnor'fi.truo-stotu&»ionfsno. that liability to
those who-have actually been misled. This "detrimental reliance" test, together with an expansion of
the 'laundry list of specific activities in which limited partners mav participate without incurring
liability, are among the principal innovations in the 1335 Act.

The provisions reiating to general partners are collected in Article 4. It differs little from the
corresponding article in the 1976 Act, except that some of the 1976 Act's references to the certificate
of limited partnership have been changed to refer instead to the partnership agreement. This is in
recognition of the principle that the limited partnership agreement, not the certificate of limited
partnership, is the primary constitutive, organizational and governing document of a limited partner-
ship. Article 5, the dealing with finance, sentioni differs in some important respects from Article 5 of
the 1976 Act, which itself made makes some important changes from the prior-umforro-iaw. I'Jlb Act.
The 1976 Act explicitly permitted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services, are now explicitly
pefm uted-ab- ‘ontnbuta>RSTAand provided that those who failed to perform promised services are were
required, in the absence of an agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1983 Act. However, the 1983 Act substitutes the partnership agreement and the
records of the limited partnership for the certificate of limited partnership as the place such
agreements are to be set out and such information is to be kept.

A Article 8 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prwr-umform law are made m-Arw le 6. 1916
Act, dealing with 4isfflotKk>ns-from -and the-withdrawal-of- partnw6-from-;Iw-pa-tnership. For
example. Section 608 createsd a statute of limitations eo applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 1985 Act retains these features of the 1076 Act
without substantive change.

In both the 1976 and the 1983 Acts. Ithe assignability of partnership interests is dealt with in
considerable detail in Article 7. and Tthe provisions relating to dissolution appear in Article 3. wfwek,
among other things,-imposes Article 3 of the 1976 Act established a new standard for seeking
judicial dissolution of a limited partnership, which standard is earned forward into the 1965 Act.

Article 9 of the 1976 and 1983 Acts deals with Qone of the thorniest questions for those who
operate limited partnerships in more than one state, has. been i.e., the status of the partnership in a
state other than the state of its organization. Neither eKisteng case law under the 1916 Act nor
administrative practice makdes it clear which state's law governed the partnership or whether.in that
other state, the limited partners continued to possess tk*»f iimited liability, and whieh-law governs
ihe partnership. Article 9 of the 1976 Act dealst with this problem by prov iing for registration of
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1983 Act retains all
of those basic provisions and innovations of the 1976 Act.

PmaHy Article 10 of the new 1976 Act represented another significant innovation, bv authorizing
derivative actions to be brought by limited partners. The 1916 Act failed to address this entire
concept. Article 10 of the 1985 Act clarifies certain provisions of the 1976 Act but does not mane ant
substantive changes in the corresponding provisions of the 1976 Act

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are these
dealing with the application of the new statute to limited partnersmps m existence at the m .
enactment. Those provisions in the 1976 Act were expanded upon by the 19v3 Act to give jr-ater
deference to the possible expectations, some of which mav have constitutionally protected -t.itu?. -if
partners in such limited partnerships concerning the continuing applicability to their partnerships -d
the law in effect when they itere organized.
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ARTICLE 1

GENERAL PROVISIONS

§ 101. Definitions
As used in this [Act], unless the context otherwise requires:

(1) "Certificate of limited partnership™ means the certificate referred to in Section 201
and 'the certificate as amended or restated.

(2) "Contribution™ means any cash, property, services rendered, or a promissory note or
other binding obligation to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity as a partner.

(3) “Event of withdrawal of a general partner means an event that causes a person to
cease to be a general partner as provided in Section 402.

(4) “Foreign limited partnership™ means a partnership formed under the laws of any
&tate state other than this State and having as partners one or more general partners and
one or more limited partners.

(5) "General partner’ means a person who has been admitted to a limited partnership
as-* general Par_tner in accordance with the partnership agreement and named in the
certificate of limited partnership as a general partner.

16 "Limited partner” means a person who has been admitted to a limited partnership
as a limited partner in accordance with the partnership agreement and-named in tho
certificate of limited-partnership-as-a-limited partner.

(7) "Limited partnership” and "domestic limited ﬁ_artnership” mean a partnership
formed by two or more persons under the laws of this State and having one or more
general partners and one or more limited partners.

(8) "Partner™ means a limited or general partner.

9 "Partnershiﬁ agreement” means any valid agreement, written or oral, of the
partners as to the affairs of a limited partnership and the conduct of its business.

~(10) "Partnership interest” means a partner’s share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.

(12) "Person™ means a natural person, partnership, limited partnership (domestic or
foreign), trust, estate, association, or corporation.

12) "State™ means a state, territory, or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico.

COMMENT

The definitions in this section clarify a number of uncertainties in the law existing U*« prior to the
1976 Act, and also make certain changes in such onor law. The 19t*5 Act makes verv few additional
changes in Section 101

Contribution: this definition makes it clear that a present contribution of services and a promise to
make a future payment of cash, contribution of property or performance of services are permissible
forms for a contribution. Section 502 of the 1985 Act provides that a limited partner's promise to
make a contribution is enforceable only when set out in a writing signed bv the limited partner.
(This result is not dissimilar from that under the 1976 Act, which required all promises of future
contributions to be described in the certificate of limited partnership, which was to be signed by,
among others, the partners making such promises. i~ Aeeofdmglv, Tlhe pre-wit property or services
contributed presently or promised to be contributed in the future must be accorded a value in the
partnership agreement or the partnership records required to be kept pursuant to Section 10f>.
aere fieata m>(iimiunt- parmarslup tSeetKin' atUwt, and. in the case of a promise, that value may
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determine the liability of a partner who fails to honor his agreement (Section 502). Section 3 of the
pnor unifomv-law 1910 Act did rot permit a limited partner's contribution to be in the form of
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals with foreign limited partnerships formed under the
laws of another "Sstate" of the United States (see subdivision 12 of Section 101), and any adopting
Sstate that desiresto deal by statute with the status of entities formed under the laws of foreign
countries must make appropriate changes throughout the Act. The exclusion of such entities from
the Act was not intended to suggest that their “limited partners" should not be accorded limited
liability by the courts of a Sstate adopting the Act. That question would be resolved by the
choice-of-law rules of the forum Sstate.

General partner this definition recognizes the separate functions of the partnership agreement
and the certificate of limited partnership. The partnership agreement establishes the basic grant of
management power to the persons named as general partners: but because of the passive role played
by the limited partners, the separate, formal step of embodying memorializing that grant of power in
the certificate of limited partnership has been preserved to emphasize its importance and to provide
notice of the identity of the partnership's general partners to persons dealing with the partnership.

Limited partner aem unlike the eabe of definition of general partners, this definition provides for admis-
sion of limited partners through the partnership agreement and oolemmaotion-HH h e certificate of limited
p&rtncrehip. Inodddion. the dc-fmitien-maket, it eloaethat being named inthe-em ifieote of limuedpow ner-
shipioapreregmcite to limited portncrotatue. Failure to file doee nov however) moan that thc-p oitieipantr
in agoweml-p&itncr or that he hoe general liability. See freetiono 20i3(c)-and-303 alone and does not require
identification of any limited partner in the_certificate of limited partnership (Section 201,), Under the 1916
and the 1976 Acts,— i 4 asalimited partner in the certificate of liflited partnersmB {58 Qstatutory
requirement and, in most if not all cases, probably also a prerequisite to limited partner status. By eliminate
ing the requirement that the certificate of limited partnership contain the name, address, and capital
contribution of each limited partner, the 1985 Act all but eliminates any ridk that a person intended to be a
limited partner mav be exposed to liability asa general partner asaresult ofthe inadvertent omission of any
of that information from the certificate of limited partnership, and aldo dispenses with the need to amend
the certificate of limited partnership upon the admission or withdrawal of, transfer oflan interest by, or
change in the address or capital contribution of, any limited partnerT

Partnership agreement: the prtor-unifcrro-law 1916 Act did not refer to the partnership agree-
ment, assuming that all important matters affecting limited partners would be set forth in the
certificate of limited partnership. Under modem practice, however, it has been common for the
partners to enter into a comprehensive partnership agreement, only part of which was required to be
included or summarized in the certificate of limited partnership. As reflected in Section 201 of the
1985 Act, the certificate of limited partnership is confined principally to matters respecting the
partnership itself and the addition and withdrawal identity of general partnerSj awl-of-oapttab ami
other important issues are left to the partnership agreement. Most of the information formerly
provided bv. but no longer required to be included in. the certificate of limited partnership is now
required to be kept in the partnership records (Section 105).

Partnership interest: this definition i« now first appeared in the 1976 Act and is intended to define
what it is that is transferred when a partnership interest is assigned.

§ 102. Name
h_The name of each limited partnership as set forth in its certificate of limited partner-
ship:

tl) shall contain without abbreviation the words "limited partnership™:

(2)  may not contain the name of a limited partner unless (i) it is also the name of
general partner or the corporate name of a corporate general partner, or (i) the business
of the limited partnership had been carried on under that name before the admission of
that limited partner:

(31-flaay-ftot-coftU m-any-wor<i-or-fihraa»-indwaung or implying that it-in-organiao<UsUsr
than for a purp<s»« *u tod -m-U ri*rtifi<ate-of-Imntod partnership:
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P4 13 may not be the same as, or deceptively similar to, the name of anv corporation or
limited partnership organized under the laws of this State or licensed or*'registered as a
foreign corporation or” limited partnership in this State; and

15 (4 may not contain the following words [here insert prohibited words],
COMMENT

Subdivision (2) of Section 102 has been carried over from Section 5of the tinoe-unifoem-lttw 101b Act with
certain editorial changes, The remainder of Section 102 M-new first appeared in the 19/<Act and primarily
reflects the intention to integrate the registration of limited partnership names with that of corporate
names. Accordingly, Section 201 provides for central, State-wide state-wide filing ofcenificates of limited
partnership, and subdivisions (3>, and 14) andde>of Section 102 contain standards to be applied by the tiling
officer in determining whether the certificate should be filed. Subdivision (1) requires that the proDer name
of alimited partnership contain the words "limited partnership” in full. Subdivision i31 of the 1970 Act has
been deleted, to reflect the deletion from Section 201 of anv requirement that the certificate of limited
partnership describe the partnership's purposes or the character of its business.

§ 108. Reservation of Name
(@) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to
adopt that name;

(2) any domestic limited partnership or any foreign limited partnership registered in
this State which, in either case, intends to adopt that name;

(3) any Joreign limited partnership intending to register in this State and adopt that
name; an

(4) any person intending to o(rjganize a foreign limited partnership and intending to
have it register in this State and adopt that name.

(b) The reservation shall be made by filing with the Secretary of State an application,
executed by the applicant, to reserve a specified name. If the Secretary’ of State finds
that the name is available for use by a domestic or foreign limited partnership, he [or she]
shall reserve the name for the exclusive use of the applicant for a period of days.
Once having so reserved a name, the same applicant may not again reserve the same
name until more than 60 days after the expiration of the last 120-day period for which
that applicant reserved that name. The right to the exclusive use of a reserved name
may be transferred to any other person by filing in the office of the Secretary of State a
notice of the transfer, executed by the applicant for whom the name was reserved and
specifying the name and address of the transferee.

COMMENT

Section 1(Bis-jvew first appeared in the 1976 Act. The prwc-w iforrn-Uw 1916 Act did not provide
for registration of names.

§ 104. Specified Office and Agent
Each limited partnership shall continuously maintain in this State;

(1) an office, which may but need not be a place of its business in this State, at which
shall be kept the records required by Section 105 to be maintained; and
_ éZ)_an agent for service of process on the limited partnership, which agent must he an
individual resident of this State, a domestic corporation, or a foreign corporation autho-
rized to do business in this State.
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COMMENT

Section 104 » -mw first appeared in the 1976 Act. It requires that a limited partnership have
certain minimum contacts with its State of organization, i.e.. an office at which the constitutive
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept

ﬁa] Each limited partnership shall keep at the office referred to in Section 104(1) the
following:

(1) a current list of the full name and last known business address of each partner
set forth, separately identifying the general partners (in alphabetical order) and the
limited partners (in alphabetical order,?:

(2) a copy of the certificate of limited partnership and all certificates of amendment
thereto, together with executed copies of any powers of attorney pursuant to which any
certificate has been executed,;

(3) copies of the limited partnership's federal, state and local income tax returns and
reports, if any, for the three most recent yearsr-aod;

(4) copies of any then effective written partnership agreements and of any financial
statements of the limited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:

(i) the amount of cash and a description and statement of the agreed value of the
other property or services contributed by each partner and which each partner has
agreed to contribute:

(ii) the times at which or events on the happenin%eof which any additional
contributions agreed to be made bv each partner are to be made;

(iii) any right of a partner to receive, or of a general partner to make, distributions
to~da partner which include a return of all or any part of the partner's contribution:
an

(iv) anv events upon the happening of which the limited partnership is to be
dissolved and its affairs wound up.

(b?] Tho&6-record6 Records kept under this section are subject to inspection and copying
%t the reasonable request and at the expense of any partner during ordinary business
ours.

COMMENT

Section 105 is-naw first appeared in the 1976 Act. In view of the passive nature of the limited
partner's position, it has been widely felt that limited partners are entitled to access to certain basic
documents and information, including the certificate of limited partnership a«d, any partnership
agreement and a writing setting out certain important matters which, under the 1910 end 1976 Acts,
were required to be set out in the certificate of limited partnership. In view of the grea: diversity
among limited partnerships, it was thought inappropriate to require a standard form of financial
report, and Section 105 does no more than require retention of tax returns and any other financial
statements that are prepared. The names and addresses ofthe general partners are made available to the
general public in the certificate of limited partnership.

§ 106. Nature of Business

A limited partnership may cam- on any business that a partnership without limited
partners may carry on except [here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the prior-unttorm law. 10Itl Act Many states require that
certain regulated industries, such as banking, may be carried on only oy entities organized pursuant
to special statutes, and it is contemplated that the prohibited activities would be confined to the
matters covered by those statutes.
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8 107. Business Transactions of Partner with Partnership

Except as provided in the partnership agreement, a partner may lend money to and
transact other business with the limited partnership and. subject to other applicable law,
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT

Section 107 makes a number of important changes in Section 13 of the prior-unnorm iaw. 1916
Act. Section 13. in effect, created a special fraudulent conveyance provision applicable to the making
of secured loans by limited partners and the repayment by limited partnerships of loans from limited
partners. Section 107 leaves that question to a Estate's general fraudulent conveyance statute. In
addition. Section 107 eliminates the prohibition in farmer Section 13 against a general narrnerjj
opposed te-a-iiffltted partner! sharing pro rata with general creditors in the case of an unsecured loan.
Of course, other doctrines developeu under bankruptcy and insolvency laws may require the
subordination of loans by partners under appropriate circumstances.

ARTICLE 2

FORMATION: CERTIFICATE OF LIMITED PARTNERSHIP

8 201 Certificate of Limited Partnership

lal In order to form a limited partnership, two-or- more persons must-execute a
certificate of limited partnersth. he-cem fieate shall be must be executed and filed in
the office of the Secretary of State, ami The certificate shall set forth:

11) the name of the limited partnership;

(& -the-geaeral-eharaetor of its business-;

(41 (2 the address of the office and the name and address of the agent for sendee of
process required to be maintained by Section 104:

4 |3 the name and the business address of each general partner Ispecdfying
separately- the-general-partners-and-limited partners!:

FSMbe-amount-of cash and'a description and state ment-of-the agreed+alue of the
other Joropertypr sendees contnbuted4 >reach-partner and-u-hieh-each partner has
.agreed to-contribute in the future;

(ill the-times a; which or events- on-the-happening of which-any-additional-conmbu-
tions .greed to be-made-by-eaeh partner-are-to be made;

Q -any-nmPwor-ot-a-limites! partner to-grant-;he~right-to become a-limited partner-to
an-aasignee-o f-any-partrOi- ms-parnorship interestr-and tim terms-and oomii;wss-ot- the
power;

P3-if-agreed-upon.-the- time-at whk-d-or- the-evef.ts on the-happening-of-whih a
partner mayterminate his-membership in the liroited-partnership-and-the-aroour.toi* >
the-methml-of-determminffr the distribution to which he may he entitled respecting his
partnership-interestr-aml-the' terms and-conditior.s-of ti-e-;ermwatem.and-disuakat*on;

ll >any-right of-a partner-te-receiv* distciU ittone-*4">rop* rty.dncluding cash-from-the

HO) any right of a partner-to-receive. or of.a-general partner-to-make,-4istrdtwttor.s
to a partner which include-a-rettim oi-ali or any part of the™partner's contribution;
_ til) any time at which orevents upon the happening of which the limite«i-par;r.si>f,;p
is to-be-dissolved-and-its-affairs wound-up;

(12)'any- right-of-the-rematning- i-eneraLpartners t continue the busmens ..n
happening of an event-of-withdrawal  a-gereral-partner. and

(4) the latest date upon which the limited partnership is to dissolve: and

1441 (0) any other matters the general partners determine to include therein.
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(b) A limited Rartne_rship is formed at the time of the filing of the certificate of limited
partnership in the office of the S_ecr_eta_r)(] of State or at any later time specified in the
certificate of limited partnership if, in either case, there has been substantial compliance
with the requirements of this section.

COMMENT

The 1985 Act requires far fewer matters rcquir-ed to be set forth in the certificate of limited
partnership are not different-m-kmd-from-those than did reqiiiro--by Section 2 of the prior-uniform
law 1916 Act and Section 201 of the 1976 Act,, although oortair:-additk>ns-and deletionf.- havo boon
mado and-the description has-been-revtsed-to-oonform with Uwroct of tho Aat. This is in recognition
of the fact that the partnership agreement, not the certificate of limited partnership, has become the
authoritative and comprehensive document for most limited partnerships, and that creditors and
potential creditors of the partnership do and should refer to the partnership agreement and to other
information furnished to them directly bv the partnership and bv others, not to the certificate of
limited partnership, to obtain In-general.-the oertifioate-is-intended to serve two function*, firct*-to
plaee-creditoro on notice of the facts concerning the capital and finances of the partnership and other
matters of concern the-rules regarding additional-meontrihutiono to and withdrawals-from tho
partnership., second, to clearly delhteate-the time at which porcono booomo gonoral partnorc end
hnuted-partners. Subparagraph Ib), which is based upon the prior-uniform law, 1916 Act, has been
retained to make it clear that existence of the limited partnership depends only upon compliance with
this section. Its continued existence is not dependent upon compliance with other provisions of this
Act.

§ 202. Amendment to Certificate

(@ A certificate of limited partnership is amended by filing a certificate of amendment
thereto in the office of the Secretary of State. The certificate shall set forth:

(1) the name of the limited partnership:
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

Ib) Within 30 days after the happening of an)é of the following events, an amendment to
ge c?_rltelglcate of limited partnership reflecting the occurrence of the event or events shall
iled:

(D achsnge in4he-amount-or character-of the-contribution of-any-partner, or-ki-aiw
partner's obligation to raak«-a-contrU>tiom
(E) U) the admission of a new general partner;
(2) the withdrawal of a general partner; or
1 (3) the continuation of the business under Section 801 after an event of withdraw-
al of a general partner.

() A %eneral partner who becomes aware that any statement in a certificate of limited
partnership was false when made or that any arrangements or other facts described have
char]?_ed, making the certificate inaccurate in any respect, shall promptly amend the
certificater-tut-an-amendment-t»-6how- a-ohang6-ot-addr«6s of a-lircitod-partner-need be
filed only orce every 12 months.

Id) A certificate of limited partnership may be amended at any time for any other
proper purpose the general partners determine.

() No person has any liability because an amendment to a certificate of limited
partnership has not been filed to reflect the occurrence of any event referred to in
subsection (b) of this Section section if the amendment is filed within the 30-day period
specified in subsection (b).

If) A restated certificate of limited partnership may be executed and filed in the same
manner as a certificate of amendment.
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COMMENT

Section 202 makes- of the 1976 Act made substantial changes in Section 24 ofthe prior uniform law 1916
Act. Further changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events—the
addition or withdrawal ofpsrmers sr espnalor eamukebligMwnsa general partner—that are so central to
the function of the certificate of limited partnership that they require prompt amendment. With the
elimination of the requirement that the certificate of limited partnership include the names of all limited
partners and the amount and character of all capita' contributions, the requirement of the 1916 and 1976
Actathat the certificate be amended upon the admission or withdrawal of limited partners or on anv change
in the partnership capital must also be eliminated. This change should greatl. reduce the frequency and
complexity of amendments to the certificate of limited partnership. Paragraph (c) makes it clear, as it was
not clear under subdivision <2Kg) of former Section 24 24<2)(g>ofthe 1916 Act, that the certificate of limited
partnership is intended to be an accurate description of the facts to which it relates at all times and does not
speak merely as of the date it is executed.

Paragraph (e) provides a "safe harbor" against claims of creditors or others who assert that they
have been misled by the failure to amend the certificate of limited partnership to reflect changes in
any of the important facts referred to in paragraph <b); if the certificate of limited partnership is
amended within 30 days of the occurrence of the event, no creditor or other person can recover for
damages sustained during the interim. Additional protection is afforded by the provisions of Section
304. The elimination of the requirement that the certificate of limited partnership identify all limited
partners and their respective capital contributions may have rendered paragraph ie> an obsolete and
unnecessary vestige. The principal, if not the sole, purpose of paragraph lei in the 1976 Act was to
protect limited partners newlv admitted to a partnership from being held liable as general partners
when an amendment to the certificate identifying them as limited partners and describing their
contributions was not filed contemporaneously with their admission to the partnership. Such liability
cannot arise under the 1985 Act because such information is not required to be stated in the
certificate. Nevertheless, the 1985 Act retains paragraph te) because it is protective of partners,
shielding them from liability to the extent its provisions apply, and does not create or impose anv
liability.

Paragraph if) is added in the 1985 Act to provide explicit statutory recognition of the common
practice of restating an amended certificate of limited partnership. While a limited partnership
seeking to amend its certificate of limited partnership mav do so by recording a restated certificate
which incorporates the amendment, that is bv no means the only purpose or function of a restated
certificate, which mav be filed for the sole purpose of restating in a single integrated instrument all
the provisions of a limited partnership’s certificate of limited partnership which are then in effect.

8§ 203. Cancellation of Certificate

A certificate of limited partnership shall becancelled upon thedissolution and the
commencement of - winding up of the partnership or at anyother timethere are no limited
partners. A certificate of cancellation shall be filed in the office of the Secretary of State

and set forth:
(1) the name of the limited partnership;
(2) the date of filing of its certificate of limited partnership;
(3) the reason for filing the certificate of cancellation;

(4) the effective date (which shall be a date certain) of cancellation if it is not to be
effective upon the filing of the certificate; and

(5) any other information the general partners filing the certificate determine.

COMMENT

Section 203 changes Section 24 of the pmw-unil'orm-law 1916 Act by making it clear that the
certificate of cancellation should be filed upon the commencement of winding up of the limned
partnership. Section 24 provided for cancellation "when the partnership is dissolved'
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§ 204. Execution of Certificates

(a) Each certificate required by this Article to be filed in the office of the Secretary’ of
State shall be executed in the following manner:

(1) an original certificate of limited partnership must be signed by all general
partners nankd-therein;

(2) acertificate of amendment must be signed by at least one general partner and by
each other general partner designated in the certificate as a new general partner or
whose contribution-ife describod ac having'boon-increased; and

(3) a certificate of cancellation must be signed by all general partners;.

_(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to
sign accertificate relating to the admission, or increased contribution, of a general partner
must specifically describe the admission or increase.

(c) The execution of a certificate by a general partner constitutes an affirmation under
the penalties of perjury that the facts stated therein are true.

COMMENT

Section 204 collects in one place the formal requirements for the execution of certificates which
were set forth .n Sections 2 and 25 of the prior uniform law 1916 Act. Those sections required that
each certificate be signed by all partners, and there developed an unnecessarily cumbersome practice
of having each limited partner sign powers of attorney to authorize the general partners to execute
certificates of amendment on their behalf. The 1976 Act, while simplifying the execution require-
ments. nevertheless required that an original certificate of limited partnership be signed bv ail
partners and a certificate of amendment bv all new partners being admitted to the ‘imued
partnership. However the certificate of limited partnership is no longer required to include the name
or capital contribution of anv limited partner. Therefore, while the 1985 Act still requires all general
partners to sign the original certificate of limited partnership, no limited partner is required to sign
anv certificate. Section 204 insures that each parmer-must sign a metificate when he becomes a
parmcr-or when-Uie- wrdfaat**- reflect,-any-incroaso in his obligation-to—make -oontribuaon,.
Certificates of amendment are required to be signed by only one general partner, and all general
partners must sign certificates of cancellation. Sootion 304 prohibits blanket powore of attorneysfor
tho exocution o f certificates ir-many-oases. since those conditions under which a partner i* required
to-sign-have-ouen-narrowed lo- onrcumetanegfi of cpwial importance to-that-partner. The termor
requirement in the 1916 Act that all certificates be sworn was deleted in the 1976 and 1985 Acts as
potentially an unfair trap for the unwarv (see, e.g.. Wisniewski v. Johnson. 223 V&. 141. 256 S.E.2d
223 £19821); in its place! paragraph (cl now provides, as a matter of law, that the execution of a
certificate by a general partner subiects him to the penalties of penurv for inaccuracies :n me
certificate, has been confined io-otatemente by tho-general-(>artnefo,-feoogni3iog-that-thc-.iHHte4
partner's role is a limited-one.

8 26. Amendroent-or-Gancellati&n Execution by Judicial Act

If a person required by Section 204 to execute a any certificate of amendmer.t—er
earb«Hawfl fails or refuses to do so. any other partner, and any assignee <fa-partnership
interest, person who is adversely affected by the failure or refusal, may petition the
[designate the appropriate court] to direct the amendment or cancellation execution of the
certificate. If the court finds that the amendmer.t or cancellation-is-proper it is proper for
the certificate to be executed and that any person so designated has failed or refused to
execute the certificate, it shall order the Secretary of State to record an appropriate
certificate of-amendmemt-er-e-aw;aliauon.

COMMENT

Section 205 of the 1976 Act changed* subdivisions (31 and i4i of Section 25 of “he I'*>. Act peme
uniform law by confining the persons who have standing to seek judicial intervention to partner* an.i
to those assignees who were are adversely affected by the failure or refusal of tre uppropra'.e
persons to file a certificate of amendment or cancellation. Section 2'*5 ..f the 198.- Act r-'y-*.2 * it

14
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restriction, and provides that any person adversely affected bv a failure or refusal to file anv
certificate inot onlv a certificate of cancellation or amendment! has standing to seek judicial
intervention.

§ 206. Filing in Office of Secretary of State

(@) Two signed copies of the certificate of limited partnership and of any certificates of
amendment or cancellation (or of any judicial decree of amendment or cancellation! shall
be delivered to the Secretary of State. A person who executes a certificate as an agent or
fiduciary need not exhibit evidence of his [or her] authority as a prerequisite to filing.
Unless the Seqretar¥ of State finds that any certificate does not conform to law, upon
receipt of all filing fees required by law he t/or she] shall:

(1?1 endorse on each duplicate original the word *Filed” and the day, month, and year
of the filing thereof;
(2) file one duplicate original in his [or her] office: and
(3) return the other duplicate original to the person who filed it or his [or her]
representative,

(b) Upon the filing of a certificate of amendment lor judicial decree of amendment) in
the office of the Secretary of State, the certificate of limited partnership shall be amended
as set forth therein, and upon the effective date of a certificate of cancellation lor a
judicial decree thereof), the certificate of limited partnership is cancelled.

COMMENT

Section 206 is-new, first appear*! in the 1076 Act. In addition to pnadding mechanics for the
central filing system, the second sentence of this section does away with the requirement, formerly
imposed by some local filing officers, that persons who have executed certificates under a power of
attorney exhibit executed copies of the power of attorney itself. Paragraph Ib) changes subdivision
(5) of Section 25 of the priorHimf<H=m4tn.v-1916 Act by providing that certificates of cancellation are effective
upon their effective date under Section 206.

8 207. Liability for False Statement in Certificate

If any certificate of limited partnership or certificate of amendment or cancellation
contains a false statement, one who suffers loss by reliance on the statement may recover
damages for the loss from:

1) any person who executes the certificate, or causes another to execute it on his
behalf, and knew, and any general partner who knew or should have known, the
statement to be false at the time the certificate was executed: and

(2) any general partner who thereafter knows or should have known that any arrange-
ment or other fact described in the certificate has changed, making the statement
inaccurate in any respect within a sufficient time before the statement was relied upon
reasonably to have enabled that general partner to cancel or amend the certificate, or to
file a petition for its cancellation or amendment under Section 205.

COMMENT

Section 207 changes Section 6 of the prior uniform-Uw '916 Act by providing explicitly for me
liability of persons who sign a certificate as agent under a power of attorney and by confining the
obligation to amend a certificate of limited partnership in light of future events to general

8 208. Scope of Notice

The fact that a certificate of limited partnership is on fiie in the office of the Secretary
of State is notice that the partnership is a limited partnership and the persons designated
thﬁrelr} as limited general partners are limited general partners, but it Is not notice of any
other fact.

15
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COMMENT

Section 203 in- now first appenrcd in the 1976 Act, and referred to the certificate's providing
constructive notice of the status as limited partners ot those so identified therein. The 1985 Acts
deletion of any requirement that the certificate name limited partners requires that Section 208 be
modified accordingly!

By stating that the filing of a certificate of limited partnership only results in notice of the general
limited liability of the general limited partners, it Section 208 obviates the concern that third parties
may be held to have notice of special provisions set forth in the certificate, While this section is
designed to preserve by implication the limited liability of limited partners, the nou<w implicit
protection provided is not intended to change any liability of a limited partner which may be created
by his action or inaction under the law of estoppel, agency, fraud or the like.

§ 200. Delivery of Certificates to Limited Partners

Uﬁon the return by the Secretary of State pursuant to Section 206 of a certificate
marked "Filed,” the general partners shall promptly deliver or mail a copy of the
certificate of limited partnership and each certificate of amendment or cancellation to
each limited partner unless the partnership agreement provides otherwise.

COMMENT

This section is-new, first appeared in the 1976 Act,

ARTICLE 3

LIMITED PARTNERS

8§ 301. Admission of Additional Limited Partners
fa) A person becomes a limited partner:

(1) at the time the limited partnership is formed: or
(2 atany later time specified in the records of the limited partnership for becoming a
limited partner.

(@)(b) After the filing of a limited partnership’s original certificate of limited partner-
ship, a person may be admitted as an additional limited partner:

(1) in the case of a person acquiring a partnership interest directly from the limited
partnership, upon compliance with the partnership agreement or, If the partnership
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the
power, as provided in Section 704, to grant the assi?nee the right to become a limited
partner, upon the exercise of that power and compliance with any conditions limiting
the grant or exercise of the power.
|b) In each cab«-undor-subseotioiwa), the-pefson-acquiring-the-partnorBhip-interest

becomes a limited partner only upon amendment of tho-cortificate of-limited partnership

finr vilk Err
COMMENT

Section 3011a) is new; no counterpart was found in the 1916 or 1976 Acts. This section Imposes on
the partnership an obligation to maintain in its records the <iate each limited partner becomes a
limited partner. Cnder the 197G Act, one couliTnot pecome a limited partner until an appropriate
certificate reflecting his status as sucli was filed with the Secretary of state. Because the 19So Act
eliminates the need to name limited partners in the certificate of limited partnership, an alternative
mechanism had to be established to evidence the fact and date of a limited partner's admission. The
partnership records required to be maintained under Section If)5 now serve that function, subject to
the limitation that no person mav become a limited partner before the partnership is formed 'Section
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Subdivision (1) of Section 304+cQ :I()lib) adds to Section 8 of the pfwr-uniform low 1918 Act an explicit
recognition of the fact that unanimous consent of ail partners is required for admission of new limited
partners unless the partnership agreement provides otherwise. Subdivision 12) is derived from Section I'
ofthe prior uniform fow 1918 Act but abandons the former terminology of “substituted limited partner "

§ 302. Voting

Subject to Section 303. the partnership agreement may grant to all or a specified group
of the limited partners the right to vote (on a per capita or other basis) upon any matter

COMMENT

Section 302 is-npw. first appeared in the 1978 Act, and must be read together witn Mibdiv.Miu:
ibii51(8i of Section 303. Although the pm r uniform law 1918 Act did not speak specn'icailv d ‘la-
voting powers of limited partners, it wa.- w not uncommon for partnership agreements to grant *;.rh
powers to limited partners. Section 302 is designed only to make it clear that the puriner-mu.-
agreement may grant such power to limited partners. If such powers are granted to .united
partners beyond the “safe harbor" of subdivision .0l or ‘M of Section 303<bH*k a court mav 'but of course
need not) hold that, under tne "ircumstance”. tne limited partners have participated :n vontrol -u 'no
business" within the meaning of Section 3031a). Seccion 303(cisimply-menm*makes clear that the exercise oi
powers beyond the ambit of Section «iu.'hb) is not ipso facto to be taken as taking part in the control of the
business.

) 303. Liability to Third Parties

lal Except as provided in subsection id), a limited partner is not liable for the
obligations of a limited partnership unless he c[ior she] is also a general partner or. n
addition to the exercise of his [or her] rights and powers as a limited partner, he [or ske]
takes part particinaces in the control of the business, However, if the limited pawnee
participation partner participates in the control of the business is -not-substantially-;ne
ssmo-as the-exercise of the powers of a general-partner, he [or she] is liable only to
persons who transact business with the limited partnership with actual knowledge of his
participation in control reasonably believing, based upon the limited partner's conduct,
that the limited partner is a general partner.

(b) A limited partner does not participate in the control of the businesswithin the
meaning of subsection (a) solely by doing one or more of the following:
(1) being a contractor for or an agent or employee of the limited partnershiporofa
general partner or being an officer, director, or shareholder of a general partner that is
a corporation:
_(2) consulting with and advising a general partner with respect to the business of the
limited partnership;
(3) acting as surety for the limited partnershiﬂ or guaranteeing or assuming one or
more specific obligations of the limited partnership;

anv action required or permitted bv law to bring or pursue a derivative action in the
right of the limited partnership; or

fof-voting-on -ono or moro-of-the- following- matters;

(5 requesting or attending a meeting of partners:

}8) _ proposing, approving, or disapproving, by voting nr otherwise, one or m»r* "'f T.t-
following matters:

<) the dissolution and winding up of the limited partnership:
_lii) the sale, exchange, lease, mortgage, pledge, or other transfer of all *'r -uhstan-
Rgl%/ugln ggo the assets of the limited partnership other-than-tft-rho-ordmary
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(iii) the incurrence of indebtedness by the limited partnership other than in the
ordinary course of its business;

(iv) achange in the nature of the business; or

(v) the admission or removal of a general partner.;

(vi) the admission or removal of a limited partner;

(vii) a transaction involving an actual or potential conflict of interest between a
general partner and the limited partnership or the limited partners:

h!viii) an amendment to the partnership agreement or certificate of limited partner-
ship: or

iix) matters related to the business of the limited partnership not otherwise
enumerated m this subsection (b), which the partnership agreement states in writing
mav be suoiect to the approval or disapproval of limited partners;

IT) winding up the limited partnership pursuant to Section 803: or

18) exercising any right or power permitted to limited partners under this fAetl and
not specifically enumerated in this subsection ibi.

ic) The enumeration in subsection ibl does not mean that the possession or exercise of
any other fpowers by a limited partner constitutes participation by him [or her] in the
business of the limited partnership.

1d) A limited partner who knowingly permits his (or her) name to be used in the name
of the limited partnership, except under circumstances permitted by Section 102&2), is
liable to creditors who extend credit to tne limited partnership without actual knowledge
that the limited partner is not a general partner.

COMMENT

Section 303 makes several important changes in Section 7 of the pw r uniform law 1916 Act. The first
sentence of Section 303iai eam oo over the outic twt from-former Seotiww — whether the limited-partner
lakes part trt-the ec-mrol oitfio-bosineee-—inerdertomoure that judicial deoidono under the prior uniform-
law remmn nnplirnhin io the extent not exnre:flv changed differs from the text of Section 7 ofthe 1916 Act
inthat it speaks of participating Irather than taking pan lin the control ofthe business: this was done for the
sake of consistency with the second sentence of Section 303(a). not to change the meaning of the text. It is
intended that judicial decisions interpreting the phrase “takes Partin the control ofthe business" under the
prior uniform law will remain applicable to the extent that a different result is not called for bv other
provisions of Section 303 and other provisions of the Act. The second sentence of Section 303(a) reflects a
wholly new eonceptr-Beeause in the 19T6 Act that has been further modified in the 1985 Act. It was adopted
partly because ofthe difficulty ofdetermining when the ’‘control” line has been overstepped, tfrwa&theugnt
u unl'uifto imposoi tiMieraTpftrtner'p liability on a limited partner osoopt to the-extent-that a third party hud
knowledge of hit. partieipation in-eontrol of the busim-to-On the other hund. in order to avoid jxtrmiHitxt-a
ttfmtcd paraier te-e-soreioe ullof-thopowere of a general-panner white avoiding any diroet-dcalinge-with
thud panict': the "it. not substantially the - awo at " tost was. introduced but also land more importantlyi
because ofadetermination that it is not sound public police to hold a limited partner who is not also a general
partner liable for the obligations of the partnership except to persons who have done business with the
limited partnership reasonably believing, based on the iimited partner's conduct, that he is a general part-
ner. Paragraph ibi is intended to provide a "safe harbor" by enumerating certain activities which a limited
partner may carry on for the partnership without being deemed to have taken part in control of the busi-
ness. This "safe harbor" list has been expanded bevond that set out in the 1976 Act to reflect case law and
statutory developments and more clearlv to assure that limited partners are not subjected to general
liability where such liability is inappropriate. Paragraph (d) is derived from Section h of the prior uniform
law 1916 Act, but adds as a condition to the limited partners liability the faefrrequirement that a limited
partner must have knowingly permitted his name to be used in the name ofthe limited partnership.

8 304. Person Erroneously Believing Himself [or Herselfl Limited Partner

(@ Except as provided in subsection (bl, a person who makes a contribution to
business enterprise and erroneously but in good faith believes that he (or she] has become
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a limited partner in the enterprise is not a general partner in the enterprise and is not
bound by its obligations by reason of making the contribution, receiving distributions
from the enterprise, or exercising any rights of a limited partner, if. on ascertaining the
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend-
ment to be executed and filed; or
_(2) withdraws from future equity participation in the enterprise by executing and
tf}]l_mg |r%_ the office of the Secretary of State a certificate decianng withdrawal under
IS ‘Section.

Ib) A person who makes a contribution of the kind described in subsection lai is liable
as a general partner to any third party who transacts business with the enterprise i)
before the person withdraws anil an appropriate certificate is filed to show withdrawal, or
<ii) before an appropriate certificate is tiied to show his status as  limit»ipar<w»r and, in
the-case of an amendment, after expiration of the Hl-day pernxi-for-ulititf -en-amennn.ent
relatln? to-the person as a .imiteo-partnar under Section that he For shel is not a

eneral partner, but in either case only if the third party actually believed in good faith
that the person was a general partner at the time of the transaction.

COMMENT

Section 101 is derived from Section 1 of the prior onnorm law. IDPi Act. The "good faith"
requirement has been added m the first sentence of Section .ilMiai. The provisions of subdivision i3l
of Section i04(ai are intenueu to clarify an ambiguity in the prior law by providing that a person who
chooses to withdraw from the enterprise in order to protect himself from liability is not required to
renounce any of his then current interest m the enterprise so long as he has no further participation
as an equity participant. Paragraph ibi preserves the liability of the equity participant prior to
withdrawal land after the time for appropriate aroendmem -in-the-ca«”-of-u-4iroittM. |K>ar.eri;itw by
such person from the limited partnership or amendment to the certificate demonstrating that sucn
person is not a general partner to any third party who has transaoieu business with tne person
believing in good faith that he was u general partner.

Evidence strongly ntggests tha~ .Section 11 "f the 101b Act and Section :104 of the 1QTh Act were
rarelv used, and one migm -vpect tnat -ection ji>4 of the ''Jgo Act mav never nave to ne useil.
Section 11 of the IDiii Act and Section 304 of the I.iTK Act could have been used bv a person who
invested in a limited partnership oelieving he would be a iimited partner but who was not identified
as a limited pariner in the certificate of limited partnership. However, because 'he 1035 Act does not
require limited partners to be named in the certificate the onlv summon to which Section I'M would
now appear to be applicable is one m mhicn a Lerson intending to *e a iimuco partner was
erroneously identified as a general partner in the certificate.

§ 305. Information
Each limited partner has the right to:

111 inspect and copy any of the partnership records required to be maintained by
Section 106: and

(2)  obtain from the general partners from time to time upon reasonable demand <l true
and full information regarding the state of the business and financial condition of the
limited partnership, (ii) romlot_y after becoming available, a copy of the limited partner-
ship's federal, state, and local income tax returns for each year, and uiii other information
regarding the affairs of the limited partnership as is just and reasonable.

COMMENT

Section 305 changes and n itates the rights of limited partners to information about the partner-
ship formerly provided oy Section 10 of the prior -omforro-iaw. laiti Vet. Its importance has
increased as a resell, of the 1085 Act's substituting the records of the partnership for the cert;: wale
of limited partm rshm as ihe place where certain eategories ut information .me to : Pept.
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Section 305, which should be read together with Section 105(b). provides a mechanism for limited
partners to obtain information about the partnership useful to them in making decisions concerning
the partnership and their investments in it. Its purpose is noT~to provide a mechanism for
competitors of the partnership or others having interests or agendas adverse to the partnership's to
subvert the partnership’s business. It is assumed that courts will protect limited partnerships from
abuses and attempts to misuse Section JO5 for improper purposes.

ARTICLE 4
GENERAL PARTNERS

8§ 10L Admission of Additional General Partners

After the filing of a limited partnership's original certificate of limited partnership,
additional general partners may he admitted mdy as provided in writing in the partnership
agreement or. if the partnersnip agreement does not provide in writing for the admission
of additional general partners, with the specific written consent of each—partrer all
partners.

COMMENT

Section 401 is derived from, hut represent.- a significant departure from. Section 9ll)let of the prier
uniform law 1916 Act and Section 101 of the I'<76 Act, wmch required, and carries- over mho
unwaivable requirements that all iimnen partner* muss con»nt as a condition to the admission of an
additional general partner, that ail limited partners consent and that such consent meet specifically
identify the general partner involved. Section 401 of the 19S5 Act provides that the written
partnership agreement determines the procedure lor authorizing the admission of additional general
partners, and that the written consent of ail partners is required onlv when the partnership
agreement fails to address the Question.

8 402. Events of Withdrawal

Except as approved by the specific written consent of all partners at the time, a person
ceases to be a general partner of a limited partnership upon the happening of any of the
following events:

(1) the general partner withdraws from the limited partnership as provided in Section

(2 the general partner ceases to be a member of the limited partnership as provided in
Section 702,

(3) the general partner is removed as a general partner in accordance with the
partnership agreement:

(41 unless otherwise provided in writing in the eertificateof-limited partnership agree-
ment. the general partner: (i) makes an assignment for the benefit of creditors: lii) files a
voluntary petition in bankruptcy: (iiil is adjudicated a bankrupt or insolvent: liv) files a
petition or answer seeking for himself [or herself] any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any statute,
law. or regulation: tv) files an answer or other pleading admitting or failing to contest the
material allegations of a petition filed against him For her] in any proceeding of this
nature: or 48 seeks, consents to. or acquiesces in the appointment of a trustee, receiver,
or liquidator of the general partner or of all or any substantial part of his [or her]
properties:

(5)  unless otherwise provided in writing in the certificate of. linuted partnership agree-
ment. [120] days after the commencement of any proceeding against the general partner

D
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seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution,
or similar relief under any statute, law, or regulation, the proceeding has not been
dismissed, or if within [90fdays after the appointment without his [or her) consent or
acquiescence of a trustee, recelver, or liquidator of the general partner or of all or any
substantial part of his (or her] properties, the appointment is not vacated or stayed or
within [90] days after the expiration of any such stay, the appointment is not vacated;

(6) in the case of a general partner who is a natural person,

(i) his (or her] death; or

lii) the entry of an order by a court of competent jurisdiction adjudicating him [or
her] incompetent to manage his [or her] person or his [or her] estate;

(7) in the case of a general partner who is acting as a general partner by virtue of
being a trustee of a trust, the termination of the trust (but not merely the substitution of
a new trustee);

(8) in the case of a %eneral partner that is a separate partnership, the dissolution and
commencement of winding up of the separate partnership;

(9) in the case of a general partner that is a corporation, the filing of a certificate of
dissolution, or its equivalent, for the corporation or the revocation of its charter, or
~ (20) in_the case of an estate, the distribution by the fiduciary of the estate’s entire
interest in the partnership.

COMMENT

Section 402 expands considerably the provisions of Section 20 of the prio®-w iform-liw 1916 Act,
which provided for dissolution in the event of the retirement, death or insanity of a general partner.
Subdivisions (1), (2) and i3) recognize that the general partner's agency relationship is terminable at
will, although it may result in a breach of the partnership agreement giving rise to an action for
damages. Subdivisions 141 and (5) reflect a judgment that, unless the limited partners agree
otherwise, they ought to have the power to rid themselves of a general partner who is in such dire
financial straits that he is the subject of proceedings under the National Bankruptcy A«t Code or a
similar provision of law. Subdivisions (6) through (10) simply elaborate on the notion of death in the
case of a general partner who is not a natural person. Of course, tho-addition of-th» words "and in
th<>partner6hip-agreement-' was-not'intended-to-suggest that-liabditio6 to third-paruoe-oouid-bo
affeoted -hy pvovieions-in- the partnon.twp-agrooment. Subdivisions <41 and (5) differ from their
counterparts in the 1976 Act, reflecting the policy underlying the 1985 revision of Section 201, that
the partnership agreement, not the certificate of limited partnership, is the appropriate document7or
setting out most provisions relating to the respective powers, rights and obligations ot the partners
inter se. Although the partnership agreement need not be written, the 1985 Act provides that, to
protect the partners from fraud, these and certain other particularly significant provisions must be
set out in a written partnership agreement to be effective for the purposes described in the Act.

§403. General Powers and Liabilities

(@) Except as provided in this [Act] or in the partnership agreement, a general partner
of a limited partnership has the rights and powers and is subject to the restrictions of a
partner in a partnership without limited partners.

) a%))_ Except as provided in this [Act], a general partner of a limited partnership has the
liabilities of a partner in a partnershllg without limited dpartne_rs to persons other than the
partnership and the other partners. Except as provided in this FAct “or in the partnership
agreement, a general partner of a limited partnership has the liabilities of a partner in a
partnership without limited partners to the partnership and to the other partners.

COMMENT
Section 403 is derived from Section 9(1) of the 1916 Act.
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§ 404. Contributions by General Partner

A general partner of a limited partnership may make contributions to tho partnership
and share in the profits and losses of, and in distributions from, the limited partnership as
a general partner. A general partner also may make contributions to ind sharr in
profits, losses, and distributions as a limited partner. A person who is both a general
partner and a limited partner has the rights and powers, and is subject to the restrictions
and liabilities, of a general partner and. except as provided in the partnership agreement,
also has the powers, and is subject to the restrictions, of a limited partner to the extent of
his (or her] participation in the partnership as a limited partner.

COMMENT
Section 404 is derived from Section 12 of the prior-uniform-law 1016 Act and makes clear that the

partnership agreement may provide that a general partner who is also a limited partner may exercise
all of the powers of a limited partner.

§ 408. Voting

_The partnership agreement may grant to all or certain identified a?eneral partners the
right to vote (on a per capita or any other basis), separately or with all or any class of the
limited partners, on any matter.

COMMENT

Section 403 is nev; first appeared in the 11)76 Act and is intended to make it clear that the Act does
not require that the limned partners have any right to vote on matters as a separate class.

ARTICLE 5
FINANCE

§ 301. Form of Contribution

The contribution of a partner may be in cash, property, or services rendered, or a
promissory note or other obligation to contribute cash or property or to perform services.

COMMENT

As noted in the comment to Section 101. the explicit permission to make contributions of services
expands Section 4 of the prior oniform-law. 1916 Act.

8 302. Liability for Contribution

&a) A promise bv a limited partner to contribute to the limited partnership is not
enforceable unless set out m a writing signed by the limited partner.

_ijuitd Except as provided in the cortifkato-af-Umited partnership agreement, a partner
is obligated to the limited partnership to perform any enforceable I|orom|se to contribute
cash or property or to perform services, even if he (or she] is unable to perform because
of death, disability, or any other reason. If a partner does not make the required
contribution of property or services, he [or she] is obligated at the option of the limited
partnership to contribute cash equal to that portion of the value, as stated in the
oor;ngat»‘of-limited partnership records required to be kept pursuant to Section 105, of
the stated contribution which has not been made.

(4foc) Unless otherwise provided in the partnershiﬁ agreement, the obligation of a
partner to make a contribution or return money or other property ‘oald or distributed in
viol: .ion of this [Act] may be compromised only by consent of all partners. Notwith-
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standing the compromise, a creditor of a limited partnership who extends credit or whose
dalm-anses, otherwise acts in reliance on that obligation after the filing of the certificate

oaea, reflects the obligation, and before the amendment or cancellation”thereof to reflect
the compromise, may enforce the original obligation.

COMMENT

Section .502(a) is new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the prior uniform
acts, the 19*5 Act does not require that promises to contribute cash, property, or services be described m
the limited partnership certificate, to protect against fraud it requires instead that such important prom-
ises be in a signed writing.

Altnough Section 17(11 ofthe pnor-umfom daw 1918 Act required a partner to fulfill his promise to make
contributions, the addition ofcontributions inthe form ofa promise to render services means that a partner
who is unable to perform those services because of death or disability as well as because of an intentional
default isrequired to pay the cash value ofthe services unless the eewdWatosofomitod fmrtiwsdHp oartner-
snip agreement provides otherwise.

Subdivision ehf (cj is derived from, but expands upon. Section ITdli ofthe pnof-umfermdow 11HH Act.

§ 503. Sharing of Profits and Losses

The profits and losses of a limned partnership shall be allocated among the partners,
and among classes of partners, in the manner provided in writing in the partnership
agreement. If the partnership agreement does not so provide in writing, profits and
losses shall be allocated on the basis of the value, as stated in tne cerwfwate-of-limitod
Eartnershlp records required to he kept pursuant to Section 105, of the contributions made
by each partger to the extent they have been received by the partnership and have not

een returned.

COMMENT

Section 503 iwww first appeared in the 1976 Act. The ppw-owform-law 11)16 Act did
not provide fop the basis on which partners would share profits and losses in the absence
of agreement. The 1955 Act differs from us counterpart in the 1976 Act by requiring
that, to he effective, the partnership agreement provisions concerning allocation of profits
and losses be in writing, and by us reference to records required to be kept pursuant to
Section 105. the latter reflecting the IDSo changes in Section -01.

8 501. Sharing of Distributions

Distributions of cash or other assets of a limited partnership shall be allocated among
the partners and among classes of partners in the manner provided in writing in the
partnership agreement. If the partnership agreement does not so provide in writing,
distributions shall be made on the basis of the value, as stated in the vettifivate-of-limited
Eartnershlp records required to be kept pursuant to Section 105. of the contributions made
by eacht partéler to the extent they have been received by the partnership and have not

een returned.

COMMENT

Section 504 wnew first appeared m the 771 Act. The pmtf-mwfurmaaw |]ii Act did not provide
Uit the basis on which partners would share distributions in the absence of agreement. Sectmn 'ut
also differs from its counterpart in the 197/ Act bv requiring thet, to be effective, the oartnersnii)
agreement provisions concerning allocation .if lisiributions Pe in witinr. and m its reternnce to
records required to be kept pursuant to Section 1ns. the latter reflecting the 1'&=changes m Section
0L, This section also recognizes that partners may < jse to “Tire in distributions on a
besis different from that on which they -hare’in profits and losses
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ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL

8§ 601. Interim Distributions

Except as provided in this Article, a partner is entitled to receive distributions from a
limited partnership before his [or her] withdrawal from the limited partnership and before
the dissolution and winding up thereof;

144 to the extent and at the times or upon the happening of the events specified in the
partnership agreement—and

(2) if any di6tributiotv-constitutes a return of »fty-part-of4iie contribution-under Section
608(c), to the-extent and-at-thfrAim#s-oE-upon the happening,of the events-specified in tho

COMMENT

Section 601 is new first appeared in the 19*6 Act. The 1976 Act provisions have been modified to
reflect the 1965 chances made in Section -01.

8§ 602. Withdrawal of General Partner

A general partner may withdraw from a limited partnership at any time by giving
written notice to the other partners, but if the withdrawal violates the partnership
agreement, the limited partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the damages against the
amount otherwise distributable to him [or her],

COMMENT

Section 602 is-new first appeared in the 1976 Act, but is generally derived from Section 38 of the
Uniform Partnership Act.

8§ 603. Withdrawal of Limited Partner

A limited partner may withdraw from a limited partnership at the time or upon the
happening of events specified in-;he certificate of limited-partnership ami in-accordance
with in writing in the partnership agreement. |If the certificate agreement does not
specify in writing the time or the events upon the happening of which a limited partner
may withdraw or a definite time for the dissolution and winding up of the limited
partnership, a limited partner may withdraw upon not less than six months' prior written
notice to each general partner at his [other] address on the books of the limited
partnership at its office in this State.

COMMENT

Section 603 is derived from Section 16W4 of the prior-umferre-Uw 1916 Act. The 1976 Act
provision has been modified to reflect the 1985 changes made in Section -01 This section
addition.""y reflects the policy determination, also embodied in certain other sections of the 1985 Act,
that to avoid fr.ud. agreements concerning certain matters of substantial importance to the partners
will be enforceable onlv if m wntmg. If the partnership agreement does provide, in writing, whether
a limited partner mav withdraw and, if he may, when and on what terms and conditions, those
pnvniong wi'l control

24
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§ 604. Distribution Upon Withdrawal

Except as provided in this Article, upon withdrawal any withdrawing partner is entitled
to receive any distribution to which he [or she] is entitled under the partnership
agreement and, if not otherwise provided in the agreement, he [or she] is entitled to
receive, within a reasonable time after withdrawal, the fair value of his (or her] interest in
the limited partnership as of the date of withdrawal based upon his [or her] right to share
in distributions from the limited partnership.

COMMENT

Section 604 te-oow first appeared in the 1976 Act. U fixes the distributive share of a withdrawing
partner in the absence of an agreement among the partners.

§ 605. Distribution in Kind

Except as provided in writing in the certificate-of-hmrted partnership agreement, a
partner, regardless of the nature of his [or her] contribution, has no right to demand and
receive any distribution from a limited partnership in any form other than cash. Except
as provided in writing in the partnership agreement, a partner may not be compelled to
accept a distribution of any asset in kind from a limited partnership to the extent that the
percentage of the asset distributed to him [or her] exceeds a percentage of that asset
which is equal to the percentage in which he [or she] shares in distributions from the
limited partnership.

COMMENT

The first sentence of Section 605 is derived from Section 16(3) of the prior uniform-lawi 1916 Act:
it also differs from its counterpart in the 1976 Act, reflecting the 1985 changes made in Section 201.
The second sentence first appeared in the 1976 Act, is now. and is intended to protect a limited
partner (3nd the remaining partners) against a distribution in kind of more than his share of
particular assets.

§ 606. Right to Distribution

At the time a partner becomes entitled to receive a distribution, he (or she] has the
status of. and is entitled to all remedies available to, a creditor of the limited partnership
with respect to the distribution.

COMMENT

Section 606 is-new first appeared in the 19T6 Act, and is intended to make it clear that the right of
a partner to receive a distribution, as between the partners, is not subject to the equity risks of the
enterprise. On the other hand, since partners entitled to distributions have creditor status, there did
not seem to be a need for the extraordinary remedy of Section 16(4llai of the prior uniform law, 1916
Act, which granted a limited partner the right to seek dissolution of the partnership if he was
unsuccessful in demanding the return of his contribution, It is more appropriate for the partner to
simply sue as an ordinary creditor and obtain a judgment.

§ 607. Limitations on Distribution

A partner may not receive a distribution from a limited partnership to the extent that,
after giving effect to the distribution, all liabilities of the limited partnership, other than
liabilities to partners on account of their partnership interests, exceed the fair value of the
partnership assets.

COMMENT
Section 607 is derived from Section 16(1lia) of the prior- ootfornv-Uw, 1916 Act

25



LIMITED r  WERSHIP ACT 8608

§ 608. Liability Upon Return of Contribution

(@) If a partner has received the return of any part of his [or her] contribution without
violation of the partnership agreement or this [Act], he [or she] is I'able to the limited
partnership for a period of one year thereafter for the amount of the returned contribu-
tion. but only to the extent necessary to discharge the limited partnership's liabilities to
creditors who extended credit to the limited partnership during the period the contribution
was held by the partnership.

(b) If a partner has received the return of any part of his (or her] contribution in
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of six years thereafter for the amount of the contribution
wrongfully returned.

(c) A partner receives a return of his [or her] contribution to the extent that a
distribution to him [or her] reduces his [or her) share of the fair value of the net assets of
the limited partnership below the value, as set forth in the certificate of limited
partnership records required to be kept pursuant to Section 105. of his contribution which
has not been distributed to him [or her].

COMMENT

Paragraph lal is derived from Section 17(4) of the prior uniforro-law 1916 Act, but the one year
statute of limitations has been added. Paragraph (b) is derived from Section 17121(b) of the prior
uniform -law 1916 Act but. again, a statute of limitations has been added.

Paragraph Id is new, first appeared in the 1976 Act. The provisions of former Section 17(2) that
referred to the partner holding as "trustee' 3nv money or specific property wrongfully returned to
him have been eliminated. Paragraphic) in the 1985 Act also differs from its counterpart in the 1976 Act to
reflect the 1985 changes made in Sections 105 and 201.

ARTICLE 7

ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. Nature of Partnership Interest
A partnership interest is personal oroperty.

COMMENT

This section is derived from Section 18 of the pnor-wulwm-law, 1916 Act.

8 702. Assignment of Partnership Interest

Except as provided in the partnership agreement, a partnership interest is assignable in
whole or in part. An assignment of a partnership interest does not dissolve a limited
partnership or entitle the assignee to become or to exercise any rights of a partner. An
assignment entitles the assignee to receive, to the extent assigned, only the distribution to
which the assignor would be entitled. Except as provided in the partnership agreement, a
partner ceases to be a partner upon assignment of all his [or her] partnership interest.

COMMENT

Section 19(1) of the prior umfW m-Uw 1916 Act provided simply that "a limited partner # interest is
assignable”, raising a question whether any limitations on the right of assignment were permitted.
While the first sentence of Section 702 recognizes that the power to assign may be restricted in the
partnership agreement, there was no intention to affect in any way the usual rules regarding
restraints on alienation of personal property. The second and third sentences of section 7D2 are
derived from Section 1931 of the prior-wm'orm-law. 1916 Act. The last sentence *mm*‘*- fyr»t
appeared in the D6 Act.

)
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§ 703. Rights of Creditor

On application to a cou.t of competent jurisdiction b% any judgment creditor ,f a
partner, the court may charge the partnership interest of the partner with pa)ément of the
unsatisfied amount of the judgment with interest. To the extent so charged, the
udgment creditor has only the rights of an assignee of the partnership interest. This
Ac% does not deprive any ?artner of the benefit of any exemption laws applicable to his
or her] partnership interest.

COMMENT

Section 703 is derived from Section 22 of the prior uniform law 1916 Act but has not carried over
some provisions that were thought to be superfluous. For example, references in Section 22(1) to
specific remedies have been omitted, as has a prohibition in Section 22(2) against discharge of the lien
with partnership property. Ordinary rules governing the remedies available to a creditor and the
fiduciary obligations of general partners will determine those matters.

8 704. Right of Assignee to Become Limited Partner

(@  An assignee of a partnership interest, including an assignee of a general partner,
may become a limited partner if and to the extent that é44 <) the assignor gives the
assignee that right in accordance with authority described in the certificate -of limited
partnership agreement, or (i4 ([i) all other partners consent.

“Ib) An assignee who has become a limited partner has, to the extent assigned, the
rights and powers, and is subject to the restrictions and liabilities, of a limited partner
under the partnership agreement and this }Ac_t]. An assignee who becomes a limited
partner also is liable for the obligations of his ror her] assignor to make and return
contributions as _;IJ_rpwded in Article Articles 5 and 6. " However, the assignee is not
obligated for liabilities unknown to the assignee at the time he [or she] became a limited
partner and which-could- not-be-aecertained-from the certificate-of-limited -partnership.

(c)  If an assignee of a partnership interest becomes a limited partner, the assignor
285 released from his [or her] liabilitv to the limited partnership under Sections ‘207 and

is

COMMENT

Section 704 is derived from Section 19 of the prior uniform law, 1916 Act, but paragraph Ib) defines
more narrowly than Section 19 the obligations of the assignor that are automatically assumed by the
assignee. Section 704 of the 1985 Act also differs from the 1976 Act to reflect the 19S5 changes
made in Section 201

8 705. Power of Estate of Deceased or Incompetent Partner

If a partner who is an individual dies or a court of competent jurisdiction adjudges lum
[or her] to be incompetent to manage his [or her] person or his [or her] property, the
partner's executor, administrator, guardian, conservator, or other legal representative
may exercise all of the partner’s rights for the purpose of settling his [or her] estate or
administering his [or her] property, including any power the partner had to give an
assignee the right to become a limited partner. If a partner is a corporation, trust, or
other entity and is dissolved or terminated, the powers of that partner may be exercised
by its legal representative or successor.

COMMENT

Section 705 is derived from Section 21(1) of the pftor-amiWwm Um. 1916 Act Former Section 21(2).
making a deceased limited partner's estate liable for his liabilities as a limited partner was deleted as
superfluous, with no intention of changing the liability of the estate.
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ARTICLE 8

DISSOLUTION

§ 801. Nonjudicial Dissolution

A limited partnership is dissolved and its affairs shall be wound up upon the happening
of the first to occur of the following:

(1) at the time specified in the certificate of limited partnership'

(2) of upon the happening of events specified in writing in the con ilioato-of-smmited
partnership agreement;

(2v3] written consent of all partners:

$4) an event of withdrawal of a general partner unless at the time there is at least
one other general partner and the certificate of limited written provisions of the
partnership agreement permits permit the business of the limited partnership to be
carried on by the remaining general partner and that partner does so, but the limited
partnership is not dissolved and is not required to be wound up by reason of any event of
withdrawal, if, within 90 days after the withdrawal, all partners agree in writing to
continue the business of the limited partnership and to the appointment of one or more
additional general partners if necessary or desired: or

entry of a decree of judicial dissolution under Section 802,

COMMENT

Section 801 merely collects in one place all of the events causing dissolution. Paragraph (3) is
derived from Sections 9(11(g) and 20 of the prior-uniform-law, 1916 Act, but adds the 90-day grace
period. Section 801 also differs from its counterpart in the 1976 Act to reflect the 1985 changes
made in Section 301.

§ 802. Judicial Dissolution

On application by or for a partner the [designate the appropriate court] court may
decree dissolution of a limited partnership whenever it is not reasonably practicable to
carrylon the business in conformity with the partnership agreement.

COMMENT
Section 802 is new first appeared in the 1976 Act.

§ 803. Winding Up

Except as provided in the partnership agreement, the general partners who have not
wrongfully dissolved a limited partnership or, if none, the bmited partners, may wind up
the limited partnership’s affairs: but the [designate the appropriate court] court may
wind np the limited partnership’s affairs upon application of any partner, his [or her] legal
representative, or assignee.

COMMENT

Section 803 is now first appeared in the 1976 Act, and is derived in part from Section 37 of the
Uniform ftonoral Partnership Act.

5 804. Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be distributed as follows:

(11 to creditors, including partners who are creditors, to the extent pert. . :ed by law. in
pl]
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satisfaction of liabilities of the limited partnership other than liabilities for distributions to
partners under Section 601 or 604;

%_2) except as provided in the partnership a%reemen_t, to partner and former partners in
satisfaction of liabilities for distributions under Section 601 or t04; and

(3) except as provided in the partnership agreement, to partners first for the return of
their contributions and secondly respecting their partnership interests, in the proportions
in which the partners share in"distributionis.

COMMENT

Section 804 revises Section 23 of the prior-uniformsaw 1916 Act by providing that (1) to the extent
partners are also creditors, other than in respect of their interests in the partnership, they share with
other creditors, (2) once the partnership's obligation to make a distribution accrues, it must be paid
before any other distributions of an "equity" nature are made, and (3) general and limited partners
rank on the same level except as otherwise provided in the partnership agreement.

ARTICLE 9

FOREIGN LIMITED PARTNERSHIPS

§ 901. Law Governing

~ Subject to the Constitution of this State, (i) the laws of the state under which a foreign
limited partnership is organized govern its organization and internal affairs and the
liability of its limited partners, and (i) a foreign limited partnership may not be denied
registration by reason of any difference between those laws and the laws of this State.

COMMENT

Section 901 is new, first appeared in the 1976 Act.

§ 902. Registration

Before transacting business in this State, a foreign limited partnership shall register
with the Secretary of State. In order to register, a fqrel%n limited partnersth) shall
submit to the Secretary of State, in duplicate, an application for registration as a foreign
limited partnership, signed and sworn to by a general partner and setting forth:

_ (1) the name of the foreign limited partnership and, if different, the name under which
it proposes to register and transact business in this State;

(2) the state State and date of its formation;
(3j-the-general character of tho business it-propose6-to-tramsact in this State;

(4) (3 the name and address of any agent for service of process on the foreign limited
partnership whom the foreign limited partnership elects to appoint; the agent must be an
Individual resident of this state State, a domestic corporation, or a foreign corporation
having a place of business in, and authorized to do business in, this State;

(4) (4 astatement that the Secretary of State is appointed the agent of the foreign
limited partnership for service of process if no agent has been appointed under paragraph
W) (3) or, if appointed, the agent’s authority has been revoked or if the agent cannot be
foun3 or served with the exercise of reasonable diligence;

(4) (5 the address of the office required to be maintained in the Stats state of its
organization by the laws of that State state or, if not so required, of the principal office of
the foreign limited partnership; and
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7) if tho-cortifwate of Ivmt_ed-partnprahi(f) filad-in-th«-foreigr.-limiteipartn»rehip'o gtato
of organization->B-not required-to include the namee buBinw 6- addro8tico Of tlto
partnore, a fat of-tho namoa-and addrewwa.

(6) the name and business address of each general partner; and

~(7) the address of the office at which is kept a list of the names and addresses of the
limited partners and their capital contributionsTtogether with an undertaking bv the
foreign limited ﬁartnershlp to keep those records until the foreign limited partnership's
registration in this State Is cancelled or withdrawn.

COMMENT

Section 902 io new, first appeared in the 1976 Act. It was thought that requiring a full copy of the
certificate of limited partnership and all amendments thereto to be filed in each state in which the
partnership does business would impose an unreasonable burden on interstate limited partnerships
and that the information on-filo. was Section 902 required to be filed would be sufficient to tell
interested persons where they could write to obtain copies of those basic documents. Subdivision (3)
of the 1976 Act has been omitted, and subdivisions (61 and (7) differ from their counterparts in the
1976 Act, to conform these provisions relating to the registration of foreign limited partnerships to
the corresponding changes made bv the Act in the provisions relating to domestic limned partner-
ships. The requirement that an application for registration be sworn to bv a generalpartner is
simply intended to produce the same result asis provided for in Section 204(c) with respect to
certificates of domestic limited partnerships: the acceptance and endorsement bv the Secretary of
State (or equivalent authority) of an application which was not swom by a general partner should be
deemed a mere technical and insubstantial shortcoming, and should not result in the limited partner?’
being subiected to general liability for the obligations of the foreign limited partnership (See Section
907(d).

8 903. Issuance of Registration

(@) If the Secretary of State finds that an aﬁplication for registration conforms to law
and all requisite fees have been paid, he [or she] shall:

(1) endorse on the application the word "Filed", and the month, day, and year of the
filing thereof;

(2) file in his [or her] office a duplicate original of the application; and

(3) issue a certificate of registration totransact business in this State.

(b) The certificate of registration, tog{ether with a duplicate original of the application,
shall be returned to the person who filed the application or his ([Jor her] representative.

COMMENT
Section 903 first appeared in the 1976 Act.

§904. Name

A foreign limited partnership may register with the Secretary of State under any name,
whether or not it is the name under which it is registered in its state of organization, that
includes without abbreviation the words "limited partnership” and that could be reg-
istered by a domestic limited partnership.

COMMENT
Section 904 is new. first appeared in the 1976 Act.

8 90S. Changes and Amendments

If any statement in the application for registration of a foreign limited partnership was
false when made or any arrangements or other facts described have changed, making the
application inaccurate in any respect, the foreign limited partnership shall promptly file in
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the office of the Secretary of S'ate a certificate, signed and sworn to by a general
partner, correcting such statement.

COMMENT

Section 905 ie-tvaw, first appeared in the 1976 Act. It corresponds to the provisions of Section
202(c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration

A foreign limited Partnership may cancel its registration by filing with the Secretary of
State a certificate of cancellation signed and sworn to by a general partner. A cancella-
tion does not terminate the authority of the Secretary of State to accept service of process
on the foreign limited partnership with respect to (claims for relief] [causes of action]
arising out of the transactions of business in this State.

COMMENT
Section 906 6-new. first appeared in the 1976 Act.

8 907. Transaction of Business Without Registration

(@ A _foreign limited partnership transacting business in this State may not maintain
gtny[ action, suit, or proceeding in any court of this State until it has registered in this
ate.

(b) The failure of a foreign limited partnership to register in this State does not impair
the validity of any contract or act of the foreign limited partnership or prevent the foreign
Islmted partnership from defending any action, suit, or proceeding in any court of this

ate.

(c?1 A limited partner of a foreign limited partnership is not liable as a %eneral partner
of the foreign limited partnership solely by reason of having transacted business in this
State without registration.

_(d) A foreign limited partnership, by transacting business in this State without registra-

tion, appoints the Secretary of State as its agent for service of process with respect to
E:Ialms for relief] [causes of action] arising out of the transaction of business in this
tate.

COMMENT
Section 90" is-new. first appeared in the 1976 Act.

8 908. Action by (Appropriate Official]

The [designate the appropriate official] may bring an action to restrain a foreign limited
partnership from transacting business in this State in violation of this Article.

COMMENT
Section 908 i» new, first appeared in the 1976 Act.

ARTICLE 10

DERIVATIVE ACTIONS

§ 1001. Right of Action

A limited partner may bring an action in fhe riﬂht_of a limited partnership to recover a
judgment in its favor if general partners with authority to do so have refused to bring the
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actiondor if an effort to cause those general partners to bring the action is not likely to
. succeed.

COMMENT
Section 1001 is new. first appeared in the 1976 Act.

8 1002. Proper Plaintiff

In a derivative action, the plaintiff must be a partner at the time of bringing the action
and ﬁl) must have been a partner at the time of the transaction of which he [or she]
complains or (ii) his [or her] status as a partner had-must have devolved upon him [or her] by
operation of law or pursuant to the terms ofthe partnership agreement from aperson who was a
partner at the time of the transaction.

COMMENT
Section 1002 ia-new. first appeared in the 1976 Act.

8 1003. Pleading
In a derivative action, the complaint shall set forth with particularity the effort of the
plaintiff to secure initiation of the action by a general partner or the reasons for not
making the effort.
COMMENT
Section 1003 is-new, first appeared in the 1976 Act.

8 1004. Expenses

If a derivative action is successful, in whole or in part, or if an¥thing is received by the
plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the
court may award the plaintiff reasonable expenses, including reasonable attorney's fees,
and shall direct him [or her] to remit to the limited partnership the remainder of those
proceeds received by him [or her].

COMMENT

Section 1004 ifr new, first appeared in the 1976 Act.

ARTICLE 11

MISCELLANEOUS

8 1101 Construction and Application

This [Act] shall be so applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this [Act] among states enacting it.

COMMENT

Because the principles set out in Sections 28(1) and 29 of the 1916 Act have become so universally
established, it was felt that the 1976 and 1965 Acta need not contain express provisions to the .same
effect. However, it is intended that the principles enunciated in those provisions uf the IDIti Act also
apply to this Act.

32



§]](2 I 'TED PARTNERSHIP ACT

§ 1102. Short Title
This [Act] may be cited as the Uniform Limited Partnership Act.

§ 1103. Severability

If any provision of this [Act] or its application to any person or circumstance is held
invalid, the invalidity does not affect other provisions or applications of the [Act] which
can be given effect without the invalid provision or application, and to this end the
provisions of this [Act] are severable.

8 1104. Effective Date. Extended Effective Date and Repeal

Except as set forth below, the effective date of this [Act] is and the following
acts [list prier existing limited partnership acts] are hereby repealed:

(1) The existing provisions for execution and filing of certificates of limited partner-
ships and amendments thereunder and cancellations thereof continue in effect until
[specify time required to create central filing system], the extended effective date, and
S}gfcti?ns %102t 103, 104, 105, 201, 202, 203, 204 and 206 are not effective until the extended
effective date.

(2) Section 402. specifying the conditions under which a general partner ceases to be a
member of a limited partnership, is not effective until the extended effective date, and the
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501, 502 and 608 apply only to contributions and distributions made after
the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act],

(5) Article 9, dealing with registration of foreign limited partnerships, is not effective
until the extended effective date.

(6) Unless otherwise agreed by the partners, the applicable provisions of existing law
governing allocation of profits and losses irather than the provisions of Section 503),
istributions to a withdrawing partner (rather than the provisions of Section 604), and
distributions of assets upon the winding up of a limited partnership (rather than the
?ﬁpvi[sg\otris of Section 604) govern limited partnerships formed before the effective date of
is [Actl.

COMMENT

Subdivisions 16) and (7) did not appear in Section 1104 of the 1976 Act. They are included in the
1985 Act to ensure that the application of the Act to limited partnerships formed and existing before
the Act becomes effective would not violate constitutional prohibitions against the impairment of
contracts.

8 1105. Rules for Cases Not Provided for in This [Act]

In any "ase not provided for in this [Act] the provisions of the Uniform Partnership Act
govern.

COMMENT

The result provided for in Section 1105 would obtain even in its absence in a urisdiction which had
adopted the L'niform Partnership Act, by operation ot Section 6 oi that act.
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8 1106. Savings Clause

The repeal of any statutory provision by this TActl does not impair, or otherwise affect.
the organjzation or the continued existence of a limited partnership existing at the
effective date of this {Act{], nor does the repeal of any existing statutory provision by this
Ag% impair any contract or affect any right accrued hefore the efféctive date 0? this

COMMENT

Section 1106 did not appear in the 1976 Act. It is included in the 1985 Act to ensure that the
application of the Act to limited pannerehips formed and existing before the Act become3 effective
would not violate constitutional prohibitions against the Impairment of contracts.
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The Department of Commerce and Economic Development favors passage of
House Bill 112, as it provides greater uniformity to the Uniform Partnership
Act. These amendments to Chapter 128, SLA 1992, effective July 1,1993, will
have, to a small degree, some filing reduction of activity by the department,
due to the deletions of information to be filed.

While no amendments are offered by the department, the Legislature may
wish to consider the following:

1. Section 1 and Section 18 delete the requirement of
a limited partnership to file a general character of
the business it proposes to transact. Itis suggested
that the Legislature may wish to weigh the inclu-
sion of a Standard Industrial Classification code
(SIC) to be filed with the department. This would
provide statistical information to agencies of the
state government and to others whc wish to deter-
mine the scope of Limited Partnership businesses
operating in the State of Alaska. The SIC codes are
arequirement for business licenses and for corpora-
tions filing with the department. This information
has been helpfid in Economic Development studies.

2. The department in preparation for the July 1,1993,
effective date of Chapter 128 SLA 1992, has found
that other states have had some administrative
problems with the lack of authority to dissolve a
limited partnership when it becomes known that the
limited partnership no longer has any operational
existence. The only action available to the depart-
ment would be to remove the nonfunctional limited
partnership at the expiration date listed on its
certificate. It might be appropriate for the Legisla-
ture to consider including the department as one
that could make application to Superior Court for
judicial dissolution (Section 32.11.380).

The department appreciates the opportunity to state our position, and finds
that should HB 112 pass, there would be no fiscal impact upon the agency.

Y,
Paul Fuhs.pbmmissioner”

2 -
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ANALYSIS: (continued)

This bill repeals, reenacts, and amends a good part of the state's Limited
Partnership Act, AS 32.10, which was first adopted in -4-8S2~7The bill deals with
transactions between private parties, and it will not have a fiscal impact for the
Department of Law.
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 12, 1993

Title:  "...regulating the solicitation of charitable

contributions...solicitation of sales bv telephonic means.

Soonsor: Representative Larson

Requestor: Representative Larson

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL 0 0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: -O-
ANALYSIS: (Attach a separate page if necessary.)

o, A Q7

K. ltin— ke
Prepared by: Rlchapd l. Pegues. Director)
Division: Administrative .Services -.Division

BILL NO. HB 113

Department Affected: Law
BRU: Legal Services
Component: Fair Business Practices

COMPONENT SERIAL NO. 1823

FY 96 FY 97 FY 98 FY 99
0 0 0 0
0 0 0 0
0 0 0 0

Please see attached analysis.

Phone: 465-3672
Date: February 12. 1993

Approved by Commissioner: Charles E. Cole,/Attorney General

Agency: Department of Law

Date: February 12. 1993

PREPARER TO PRINgAANANASTTIBLMONCOPIEYy**OMRNORNMNEGISLATIVE OFFICE



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 113
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill would amend Title 45 by adding regulatory provisions to address abuses in
charitable fundraising and telemarketing solicitations.

Under this bill, non-exempt charities would be required to:

1. File registration papers with the attorney general identifying the party making the
charitable solicitation, and describing the charitable purpose to be served with the proceeds;

2. Execute written contracts with any paid fundraisers establishing the method of
payment for the paid fundraiser, including the amount cf any contingent fee; and

3. Provide certain information to donors.
Non-exempt telemarketers would be required to:
1. Register with the attorney general; and

2. Execute written contracts with customers as a condition of closing any sales. This
provision creates an enforceable "cooling off period" thet is currently lacking in these high
pressure sales situations.

The bill provides criminal penalties for charitable solicitors who refuse to honor the
consumer's right to revoke a deal, or who take the consumer's money without observing the
cooling off period under the written contract provision.

This bill is an attempt to solve the related problems presented by high pressure charity
fundraisers who make misrepresentations regarding their fundraising purposes; and telephone
sales artists who use high pressure tactics to .ell merchandise at greatly inflated prices with
false promises of extravagant prizes, and other illusory inducements.

Because there is no regulatory scheme now in effect, the Department of Law cannot
say with certainty how much additional staff time will be required to meet the paperwork
generated by this bill. But we estimate that the initial year's filings will not greatly exceed
250 charities, and 100 telemarketers.

The staff time needed to file the registration documents will be partially offset by a
time savings in the investigation sphere, because the files will contain data that significantly
reduces investigative effort in cases involving charitable fundraisers and telemarketers. 3oth
types of cases currently involve significant investigative time spent identifying the people and
organizations involved. Of course, to the extent that the bill deters illegal conduct, it will
result in additional reductions ot investigative time, due to the reduction in law violations
requiring investigation. Investigators will be free to devote resources to those other pressing
matters needing their attention which currently go unaddressed because of reduced funding.

In the event that the time estimates are inaccurate, the Department of Law mey need
to return with a request for additional funding in the future. Until such time, however, this
bill does not require an increased appropriation.



130 Seward Street, Suite 400
Juneau, Alaska 99801-2105

April 19, 1993

Sectional summary of CSHB 113(FIN)

Representative Ron Larson
Attn:  Judy

Th :sa L Bannister dF>
Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 of the bill adds a new chapter regulating telephonic solicitations.

Section 45.63.010 requires a person selling property or services by telephonic means
to register with the Department of Law before the solicitation campaign, if the
person makes substantially the same offer on substantially the same terms to two or
more persons. Establishes certain procedures and information requirements for
registration. Prohibits the seller from giving false information in the notice of intent
to engage in the solicitation campaign.

Section 45.63.020 requires a telephonic seller to obtain from the buyer a signed,
written contract before finalizing a purchase payment. Requires the contract to notify
the buyer of the buyer’s cancellation and replacement rights under sec. 45.63.030.

Section 45.63.030 provides the buyer with certain cancellation and replacement rights.
Establishes when the sale becomes final.

Section 45.63.040 prohibits the seller from making certain representations to the
buyer.

Section 45.63.050 prohibits a waiver of the buyer’s rights under the chapter. Makes
a waiver void.

SECTIONAL ANALYSIS
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POSITION PAPER
HB 113

I have iIntroduced HB113 in an effoit to regulate telemarketers and Charitable
Organizations who solicit donations by telephone. There has been a dramatic
increase In fraudulent activity in this area. lthas been brought to my attention
that these scam artists have caused the loss of millions of dollars each year in
Alaska - money that would otherwise circulate among legitimate businesses iIn
the local economy. Many of these victims are elderly or reside in native villages
and once a solicitor has been successful in ripping these people off, their name Is
often sold to other solicitors, in order to continue the practice.

I would hope with regulations in place, the public, would have a renewed trust,
again, ingiving to legitimate charitable organizations, and that the immediate
distrust when that telephone rings would be replaced with a confidence that a
person is giving to a regulated charity, and indeed that their hard earned money
IS going to that organization and its charitable needs.

A mandated "cooling off period" prohibits the telemarketer from taking the
customer®s money until the agreement is reduced to a written contract. This will
avoid hasty credit card transactions over the phone, without the consumer having
die time to consider the donation.

These types of regulations are already In place in other states, it is time for
Alaska to take the steps needed in regulating this type of activity.



Alaska SState fficaislature

S BN B
AR

P
J S AL 02 DT T Ry
SN h0
( (907) 376 0628 + Was lla

&epre3dentat’be &onaUl) IL. Harmon
3folnct £7

M EMORANDUM

TO: Senator Robin Taylor,Chairman
Senate Judiciary Committee

FROM: Representative Ron Larson | \
DATE: April 13, 1993
RE: Request to Hear -HB 113

I respectfully request that HB113, An Act regulating the solicitation of
contributions by charitable organizations and paid solicitors and the solicitation of
sales by telephonic means, be heard in the Senate Judiciary Committee pending
referral from the Senate Labor and Commerce Committee. Itisbeing scheduled
for hearing in Senate L & C on Tuesday, April 20th. HB 113 ismy personal
priority for this session. In order to have a chance of passing this session, |
would appreciate a hearing by the Committee at the end of next week, pending
referral. Thank you for your attention to this request.

This hill passed out of House L &C with 5DP, out of House Judiciary with 5DP
and INR. Hpassed out of Finance with 5DP, 4NR and 1AM (which was taken
care of in Finance). HB 1 13 passed the House unanimously.

There has been a dramatic increase in fraudulent activity in this area.
This bill will regulate telemarketers and Charitable Organizations who solicit
donations by telephone. These scam artists have caused the loss of millions of
dollars each year in Alaska—-money that might otherwise circulate among
legitimate businesses in the local economy. Many of these victims are elderly or
reside in native villages and once a solicitor has been successful in ripping these
people off, their name is often sold to other solicitors.

These types of regulations are already in place in other states, it is time for
Alaska to take the steps needed in regulating this type of activity.
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DATE: 4/21/93 FURTHER: FINANCE

DATE TURNED INTO OFFICE..
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MEMORANDUM State of Alaska
Department of Law
to Honorable Hon Larson pyE January 29, 1993
state of Alaska
House of Representatives FHE NO:
TH.N.. 269-5206
subject House bill regulating
telephonic and charitable
solicitations
oMl

Description of Bill

This bill would regulate solicitations for telephonic
sales and charitable fund raising; areas which are, for the most
part, unregulated. State consumer protection investigators have
noticed a dramatic increase in fraudulent activity in this area.
Most states have adopted legislation dealing with <charitable
solicitation fraud and telemarketing scams, but Alaska lags behind.
As a result, scam artists are increasingly avoiding those states,
and are concentrating their activities on unregulated states, such

as Alaska. We believe that they cause the 1loss of millions af
dollars each year in Alaska - * money which would otherwise
circulate among legitimate businesses in the local economy. Many

of the victims are elderly or reside in native villages, and ve
have documented cases where individual victims have lost
substantial amounts of money - in the tens of thousands of
dollars.

5f>ction_jj Regulation ,of .Telemarketers

Purpose: This section is designed to curtail a rampant
form of fraud which typically involves a high pressure sales pitch
by telephone. The caller is almost invariably an out-of-state
"boiler room"™ operator with minimal ties to any one locality, and
with the ability to quickly close up shop, change identity, and re—
open at another location.

The typical scam involves a promise to the consumer that
(s)he has won a fabulous prize, usually including a new car, and
all that is necessary to got the new car (or other fabulous prize)
is that the consumer agree to purchase products (frequently
vitamins or skin care products) for a high price, usually in the
$500 to $750 range. The seller utilizes high pressure tactics

.jJ vnrrtvd on rocyvtod

DEPT. OF LAW ANALYSIS

\ L]

by <
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designed to force the consumer to make a quick decision to agree to
the purchase, lest the opportunity to win the fabulous prize be
lost. The consumer 1is usually required to make payment on the
spat, either by authorizing a credit card charge over the telephone
or, more recently, by writing out a check which is picked up within
minutes by a courier, such as Federal Express, dispatched by the
telemarketer. The consumer is promised that (s)he will receive the
valuable prize; after several weeks. By the time the consumer
realizes that the prize is not forthcoming, the telemarketer has
frequently moved on to a new location, with a new identity.

State investigators have observed that the victims of
these scams are frequently elderly, and once they agree to a sale
by one telemarketer, they become the target of numerous
telemarketers because their names are al.®d to a "suckers list"
which is sold for substantial sums of money to other telemarketers.

Remedy -proposed bv bill: Section 1 of the bill attacks
the above-described problem in three important ways:

(1) Itrequires registration of telemarketers, including
detailed information about exactly who they are, their histories,
and the physical location from which they are operating?

(2) It mandates a '"cooling off period"™ by prohibiting
the telemarketer from taking the customer®s moniy until the
agreement i1s reduced to a written contract? and

(3 It provides criminal penalties for violators.

The registration and identification requirements will
allow the state to pinpoint the individuals who are operating high
pressure telephonic sales, and determine whether they have prior
criminal histories or significant other past problems dealing with
sales fraud, making closer scrutiny appropriate. The state
currently has no effective means of forcing individuals, who
conduct sales by telephonic means across state lines, to identify
themselves. Businesses operating within Alaska are required to
obtain a state business license, but interstate telemarketers
routinely fail to comply with this requirement - and they are the
operators the state has the most need to supervise.

The written contract requirement will put an end to the
"high pressure™ tactic which 1is so successful in separating
consumers from their money when the promise of a valuable prize is

involved. Consumers who have acquiesced to high pressure sales
techniques frequently wish to cancel the sale after they have had
time to calmly reflect on the transaction. But when they have

already authorized a credit card sale by telephone, or a courier
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has already picked up their payment, revocation of the sale is not
always possible. The written contract requirement will put high
pressure telemarketers on more of an equal footing with local,
established merchants who are, on a day-to-day basis, accountable
to their customers after the sale.

Criminal penalties at the felony level are necessary if
the regulations are to be taken seriously by the telemarketers. In
our experience, and in discussions with our counterparts in other
states, we find that fraudulent telemarketing operators build the
cost of defending civil suits into their profit structures, and are
not the least bit deterred by the threat of civil litigation by
state attorneys general. Misdemeanor penalties would not be
adequate because they do not permit extradition, and fraudulent
telemarketing operators virtually always work across state lines.
Elevating the penalty to the felony level is, therefore, necessary
in order to provide a credible deterrent to those who are otherwise
disposed to violate the law. Considering the degree of theft we
have observed in this area, and the vulnerability of many of the
victims, felony treatment is appropriate to the offense.

Exemptions: This bill is noteworthy for the types of
transactions not covered. The bill provides a total of 16 exempt
categories. These categories exempt sales operations which we have
not perceived as presenting a fraud problem. Most legitimate
enterprises are exempt by the express language of the bill, but
those legitimate sellers that are not exempt will have no
difficulty complying with the requirements of the bill.

Section Il: Regulation of Charitable, Solicitations

Purpose: Alaska is one of the few states without some
form of charitable solicitation regulation. Investigators for the
Fair Business Practices Section have uncovered numerous recent
examples of scam artists collecting money from the public by posing
as charitable organizations. We believe this problem to be doubly
pernicious because these scam artists divert the limited amount of
money available for charitable giving from legitimate charities to
their own pockets; and they poison the atmosphere for charitable
giving by making members of the public cynical about donating money
to charity. We believe that this bill will adequately address
those problems.

Operation of the Section: Section Il of the bill
requires all non-exempt organizations to file a registration
document with the Attorney General. In the case of a paid

solicitor (an organization under contract with a charitable
organization to raise money) a bond must also be filed.
Organizations are required to re-register each year in September.
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The registration statement will be on a form provided by
the Attorney general, 1in accordance with regulations to be adopted
under the bill. There will be no registration fee.

The bill requires that paid solicitors enter into a
written contract with the charitable organization on whose behalf
the solicitations are made. The contract must clearly spell out
the respective obligations of the parties, including the method for
calculating the compensation of the paid solicitor. A copy of that
contract must be filed with the Attorney General.

Disclosures: Paid solicitors are required by the bill to
disclose identifying information to the person solicited so that
(s)he will have a clear picture of who it is that is calling, who
it is that they represent, and what charitable purpose is sepred by
the organization. Upon request, a paid solicitor 1is required to
provide a financial statement of the charitable organization and
the terms of the contract under which the solicitor is paid.

Mail and Broadcast Solicitations: Paid solicitors who
raise money by means of mail, radio, or television are required by
the bill to send the donor written confirmation of any pledge that
is received, including disclosure of the 1identity of the person
making the solicitation, the charitable organization on whose
behalf the solicitation is being made, and the purpose for which
the funds will be used.

Unlawful Practices: The bill prohibits the use of any
deceptive statements 1in the course of a solicitation. State
investigators have discovered that, particularly in the case of
telephonic solicitations by jraouy or "sound alike™ charities,
deceptive or false information is finquently disseminated.

Records : The bill provides that the registration
statements, written contracts, and other documents filed with the
Attorney General are public records, charitable organizations are
also required to maintain their records for a period of three years
in a form that permits them to be audited.

Enforcement and Penalties: Violations of this law can be
enforced privately by either the charitable organization which
sustains damages as a result of another organization or solicitor”s
violation of the section, or by a person who makes a charitable

contribution to a solicitor who violates the law. It can also be
enforced by the Attorney General. The bill provides a powerful
private remedy 1in that it permits the court to: issue an

injunction against further violations? award damages for the
violation; and require the violator to pay 100* of the attorney’'s
fees and costs incurred by the aggrieved party. In the case of a
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willful violation, treble damages can be awarded under the Consumer
Protection Act. The bill also provides a criminal misdemeanor
penalty for nonexempt persons or organizations who fail to file the
necessary registration papcirs-

Exemptions; The following are exempt from registration
under this bill: church or religious organizations; political
candidates; organizations that do not raise more than $5,000 in
contributions in a given year; and charitable gaming operators
licensed under AS 05.15.100. The term "paid solicitor"” under the
bill does not apply to an individual wlio counsels a person or
institution on whether to make a contribution, nor does it include
a salaried officer, employee, or volunteer of a charitable

organization.

Regulations: The bill gives the Department of Law
authority to adopt regulations to implement it.

Section I11: Relation to Consumer Protection Law

Violation of either Section I or Section Il of this bill
would constitute a violation of the Consumer Protection Act,
AS 45.50.471(b). Under this section, both the Attorney General and
private individuals would have authority to enforce provisions of
the law with the mechanisms available under the consumer Protection
Aut. These mechanisms 1include 1injunctive relief, and treble
damages in the case of a "willful" violation.

section 1V: Full costs and Attorney/s Eees

By providing that litigation under Section Il of the bill
could result in an award of full costs and attorney®"s fees, the
bill conflicts with Civil Rules 79 and 82. Section 4 of the bill
resolves the conflict by specifically providing that Rules 79 and
82 be amended to the extent provided 1in the bill. Section 4
requires, therefore, passage by a two-third vote of the
Legislature.

Section 1 of the bill dealing with telemarketing 1is
largely patterned after existing statutes in Oregon and Florida.
The Oregon and Florida Jlaws have reportedly been helpful in
deterring telemarketing fraud. In fact, we believe that the
current 1increase 1in telemarketing fraud in Alaska may be the
result, at least in part, of the successful implementation of
regulations in other states. Telemarketers who find inhospitable
conditions in other states due to effective legislation are
probably turning their attention to states like Alaska which do not
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have similar legislation. Law enforcement officers in other states
who have executed search warrants on telemarketer "boiler rooms"
report that they have seen signs on the walls reminding the sales
agents not to make solicitation calls in certain states, due to the
anticipated level of law enforcement.

Ws believe that Section 1 of the bill strikes the
appropriate balance between legitimate sales operations and
society"s need to regulate 1illegitimate scam operations. We
believe that Section I of the bill does so without interfering
unduly in legitimate sales operations.

Section 11 of the bill 1is largely patterned after the
Michigan charitable solicitation statute, with certain provisions
borrowed from Ca Zifornia and Hawaii. We believe that Section 11
strikes the appropriate balance between noninterference with
legitimate charitable organizations® fund raising efforts and
society"s need to deal with scam artists who steal money that
otherwise might be donated to legitimate charities. We anticipate
that legitimate charitable organizations will support this bill.

JPrbev

cc: Attorney General Charlie Cole
Deputy Attorney General Bruce Botelho
Regulations Attorney Deborah Behr
Legislative Liaison Kris Lethin

TOTAL P .06



N ational Society of Fund Raising Executives

Alaska Chapter
P.0. Box 230611
Anchorage, AK 99523-0611

VIA FAX

February 25. 1993

The Honorable Ron Larson
House of Representatives
State of Alaska

Juneau. .Alaska

Dear Representative Larson:

The Alaska Chapter of the National Society of Fund Raising Executives is supportive of
your efforts at curbing abuses in charitable solicitation in Alaska. Thank you for your
sponsorship of HB #113.

Fraudulent charitable solicitation obviously hurts those individuals who unknowingly
contribute to non-existent causes, but there is also a heavy impact on legitimate Alaska charities.
To the extent that these scams are successful, they harm non-profits in two ways.

First, they take away monies which may very well have been contributed to real Alaska
non-profits. Those funds are no longer available, obviously, to help the myriad Alaska non-
profit organizations helping make this a better state in which to live.

The second impact is that, rightly or wrongly, fraudulent solicitation places a cloud of
suspicion on all charitable solicitation, legitimate or otherwise. While the vast majority of
Alaska’s non-profits provide identified, needed services in a very efficient manner, they are able
to do so only because of generous charitable support from citizens throughout the state. Yet in
many cases these scams only serve to reinforce the all-too-common generalization that all fund
raising is somehow tainted, and we do believe there is a direct impact on contributions as a
result.

The National Society of Fund Raising Executives Alaska Chapter is one of several
hundred NSFRE chapters nationwide. Nationally there are over 13,000 members; we have 32
in the Alaska Chapter, representing non-profits from Juneau, Fairbanks and Anchorage.



