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F IS C A L  N O T E
STATE OF ALASKA BILL NO. CS HB 109 (JUD)
1993 LEGISLATIVE SESSION

ivision Date: 3/23/93_________________________________Dept. Affected: Health and Social Services
..lie: Blood Tests for persons charged with sex 3RU: Stale Health Services

offenses Component: Laboratories
Sponsor: Kott
Requestor: House Judiciary C O M P O N E N T SERIAL NO. #291

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES I I I ! I i
TRAVEL I I I i I
CONTRACTUAL ! I I I I
SUPPLIES 27.9 I 27.9 27.9 27.9 27.9! 27.9.
EQUIPMENT ! I I i I ;
LAND & STRUCTURES I I I
GRANTS, CLAIMS I i I 1
MISCELLANEOUS I 1 1
TOTAL OPERATING 27.9 I 27.9 27.9 27.9 27.9 1 27.91

I CAPITAL

i REVENUE FUND SOURCE '

FUNDING:________________________________________________ (Thousands of Dollars)

1002 Federal Receipts 1 I 1 i
1003 GF Match 1 1 I 1 1
1004 GF 27.9 1 27.31 27.91 27.91 27.91 27.9
1005 GF/Program Receipts l l l l

1006 GF/MHTIA 1 1 1 1 1
Other l l l l

TOTAL 27.9 27.91 27.91 27.91 27.91 27.9

POSITIONS:
FULL-TIME l l l l
PART-TIME 1 1 I

TEMPORARY • 3 j

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary)

Tnis fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified 
personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures 
and test results.

In 1992.339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD. MPH \]Qj*______________   Phone: (907) 465-3090
Division: Division of Public Health___________   i Date:

Approved by Commissioner: Theodore A. Mala, MD. M PH ( /  JJUJJ./  Date: 3j
Agency: Department of Health & Social Services

PR E PA R E R  TO PRO V ID E ALL DISTRIBUTION C O P IE S  TO G O V E R N O R 'S  LEGISLATIVE O FFIC E
For further distribution inform ation call th e  G ov erno r's  Legislative Office

<R«v ii(92)93tisnoj«is/DBR P a g e  .1 of



R ev is io n  D a te : 3/23/93 B I L L  N O .  C S  H B  1 0 9  ( J U D )

ANALYSIS (cont.):

Cost for initial HIV screening @ $16.30/test 5,705

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is S93.15/test

3. Cost for screening negative results after the six month window period for 347 @ $ 16.30/test 5,656

4. Cost for Western Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period

5. Cost of Hepatitis B screening @ $16.30/test 5,705

6. Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473

7. Cor of RFR test for syphilis @ S16.30/test 5,705

TOTAL $27,830



F IS C A L  N O T E
S T A T E  O F  A L A S K A  B I L L  N O .  CS H B 1 0 9  ( J U D )
1993 L E G I S L A T I V E  S E S S I O N

~ ’vision Oate: 3/23/93 Dept. Affected: Health and Social Services
.e: Blood tests for persons chanted with sex 3RU: State Health Services

off-nses Component: Nursini'
Sponsor: Kott
Requestor: House Judiciary CO M PO N EN T SERIAL NO. #288

Expenditures/Revenues: (Thousands of Dollars)

O P ER A T IN G FY94 I FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES I I I I I
TRAVEL I I I I I
CONTRACTUAL 45.5 I 45.5 45.5 45.5 45.51 45.5
SUPPLIES l l l l
EQUIPMENT I 1 1
LAND & STRUCTURES I 1 1
GRANTS. CLAIMS I 1 1
MISCELLANEOUS I 1 1
T O T A L  O P ER A TIN G 45.5 I 45.5 45.5 45.5 45.51 45.51

C A P ITA L  I I I ! I i

R E V E N U E  FU N D  S O U R C E  I I I I I I I

FUN DIN G: (Thousands of Dollars)

1002 Federal Receipts l l l l
1003 GF Match I I I l I I
1004 GF 45.5 I 45.5 45.5 45.5 45.51 45.5
1005 GF/Program Receipts j i i ! 1
1006 GF/MHTIA 1 i i 1 i
Ither i i i i

T O T A L 45.5 1 45.5 45.5 45.5 45.5 i 45.ii

P O S ITIO N S :
FULL-TIME 1 1 1

1
PART-TIME 1
TEMPORARY 1 1 1 1

Estim ate of current year (FY93) im pact: N one

A N A LY SIS : (Attach a separate page if necessary)

Assuming a base of 200 individuals who would need testing and counseling and who would be presenting themselves iO 
the Public Health Center for referral for mese services, the costs of this bill for the Nursing Com ponent are as follows:

Line 300 Contractual Services
200 draws & pre- & post-test counseling @ 1.5 hours x 365/hr for initial tests 
400 draws & pre- & post-test counseling @ 1.0 hr x 365/hr follow-up testing

-  1

19,500
26.000
45,500

Prepared by: 
Division:

Peter M. Nakamura. MD. MPH 
Division of Public Health

Phone: J^07L4650090_ 
Date: _______

Theodore A. Mala. MD. MPHApproved by C o m m i s s i o n e r : __________________
Agency: Department of Health &  Social Services

Date

PR E PA R E R  TO PROVIDE ALL DISTRIBUTION C O PIE S  TO G O V ER N O R ’S  LEGISLATIVE O FFIC E
For further distribution inform ation call the  G overnor's Legislative Office

(Aov i i/92)9afisno.xis/0QR P a g e  1 of



(ev is io n  D a te : 3/23AJ3 B I L L  N O .  C S  I - I B 1 0 9  f J U D )

A N A LY SIS  (con t.):

This fiscal note assumes:
1) testing am.' counseling is for individuals who are not being detained by the Department of Corrections or the 

Division of Family and Youth Services, and
2) individuals will present themselves to a Public Health Center for testing and counseling either through a court 

order or voluntarily will be referred to private providers for counseling.

Page 2 of



FISCAL NOTE

1993 LEGESLATIYE^ESSION'
2-Z Z ^Sr-

STATE OF .ALASKA

ion Oate

No. 6
Eill Version: CSHB 109 (JU D )
(H) Publish D ste : 1 / i Q / q i  /

QvtAffacnd: Corrections

/

"an Arfr're-latinq r0 blood casts 
•'or persons charged wRtft se.x offenses....11 

Soonsar Rep, k o t t
Raqumton

3RU:

Campon ant:
Statewide Programs
Inmate Health Care

'-tmî e HESS r-.-jmmi

ExoenaitmxjiRavemjts:

COMPONENT SERIAL MO.

(TTiuuands of Qdlarsl

n r

I 0PEHAT1NS =794 ! FY95 FY98 FY97 FV9S Ff99

PERSONAL SERVICES ) 1

TRAVEL 1

CONTRACTUAL
SUPPLIES “
EQUIPMENT 1
LAND 4  STRUCTURES
GRANTS. CLAIMS 1 1
MISCELLANEOUS 1 1
TOTAL QPERATJNS

1o11o1 - 0 - - 0 - - 0 - - c -

CAPITAL

REVENUE FUND SOURCE:

< ^12  Fwiarai Racaipii 
. 'IG FM atdi

1

i>.u4 GF
1005 GFfProqnni Hacajptj
1006 Gr/MHTIA 
Othar

1

1
!

TOTAL 1

positions:

FULL-TIME
PART-TIME
TEMPORARY

1 1

Ertmita »f w m t  yom (FYBi i

ANALYSIS: (Attach a Mginai pap if Mcsmrrt
This legislation does not have a fiscal impact on the Department of Corrections. 
The Department has staff who can draw the blood for the tests.
Collecting the cost of the blood test from inmate earnings can be achieved without 
additional cost.

Pripmdhr. Dana LaTour, Special Assistant

Qivusoic Office of the Commissioner — n

'ocrovtdby Catranttnonac Lloyd G. Rupp f \)

I W  ^65-3376

’incr: D e pa r t m e n t  C n r ^ t v l o n s

-y l.

Oatr. 2-22-9.3 

Date 2-22-93
\ -

i Rm l l im n f im ja iO M

PREPARER TO PROVIDE AU aiSTHIBtmaM COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furrfiar airtnfcunon information a d  tiia Govomor i lagutauv* Offica
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r ~NATE9
E: 4/12/93

DA'

JUDICIARY Committee considered CS FOR HOUSE BILL NO. 109(JUD)

"An Act relating to blood tests for persons charged with sex offenses; and providing for an effective 
date."

and recommends:

[ ] replace w ith __________ CS

or [ ] adopt previous______CS

[ J attaches amendment(s)

[ ] adopts____________________________ Letter of Intent

[ ] further referral to th e ____________________________

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

[#  individual recommendations
NEW FISCAL NOTES PREVIOUS FiSCAL NOTES

Department Date Zero Fiscal Department Date Zero Fiscal

[ ] same title

.(_______ ) [ ] new title

. . ( | technical

'--------' title change

(HB only)

ITTEE R E P £ T

FURTHER: FINANCE

RNED INTO OFFICE.AM/*3

* •

C oaediM S 2 -2 ? 4 l ✓r
L a w v t w -y
•J B S '

H E9Z /

( J Appropriation No Fiscal Note

OTHER RECOMMENDATIONS:
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DEPARTMENT OF LAW

CRIMINAL DIVISION

. PLEASE REPLY TO:

N d  CRIMINAL DIVISION CENTRAL OFFICE 
P. O. BOX 110300 -STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3428

3  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS

1031 W. 4TH AVENUE. SUITE318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

March 10, 1993

The Honorable Fete Kott 
House of Representatives 
Alaska State Legislature 
P.P Box V
Juneau, Alaska 99801-1182

Re: CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kott:

By letter dated February 26, 1993, you have asked us to reviev • CSHB 109(HES), 
relating to blood tests for persons charged with sex offenses. In particular, you wish to know 
whether there are potential due process problems in allowing the court to order a blood test 
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems. 
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood 
sample for testing if the court determines that there is probable cause to believe that the 
defendant committed one of the enumerated offenses and that sexual penetration with the victim 
took place.

The'“probable cause”' standard seTforth in this-billCis the-same standard that is 
useif for tha issuance ofsearc^wan^ts^Search warrants rare unifonnly. issued at.ex parte I 
prbcee^gs;\the defendant is~nwther presenfnor has any right to be heard beforeTthe warrant 
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy. 
The sufficiency of the probable cause standard to support search warrants is highly indicative 
of the sufficiency of that same standard for the issuance of an order requiring a charged 
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search 
warrants in ex parte proceedings is highly indicative that an order requiring the production of 
a blood sample may be issued without providing the defendant an opportunity to be heard on the 
issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

03-C31LM l i  onniiHl on tu c v m s  laser ? y  Z D



The Honorable Pete Kott March 10, 1993
Page 2

preliminary hearing.”1 At a preliminary hearing, the prosecution bears the burden of 
establishing that there is probable cause to believe that the alleged offense was committed by the 
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and 
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that 
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the 
opportunities to be present and confront the evidence against him at that hearing; a second such 
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury 
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’ 
rights. Thus, a grand jury, wtiich is comprised of eighteen persons, hears the evidence against 
the defendant and applies a standard at least as strict as the “probable cause” standard used in 
preliminary hearings (whether “all of the evidence taken together, if unexplained or 
uncontradicted, would warrant a conviction of the dciendant”). Criminal Rule 6(q). To the 
extent that this proceeding is sufficient to justify the maintenance of felony charges against the 
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe 
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for 
testing.

Finally, we note that proposed AS 18.15.310(0 specifies that “the results of tests 
ordered under AS 18.15.300 -- 18.15.330 are not admissible evidence in a criminal or juvenile 
proceeding.” Although we do not believe that this provision is constitutionally required, it 
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on 
the issue of whether a blood test should be ordered. A defendant would have a greater interest 
in challenging an order to provide a blood sample if that sample could be used as evidence 
against him.2

In summary, we find no constitutional impediment to this bill’s provision 
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making 
the factual determination that there is probable cause to believe that the defendant committed one 
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently 
safeguarded by providing that unauthorized disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may 
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from 
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.



The Honorable Pete Kott March 10, 1993
Page 3

believe that this is sufficient. To the extent that the circumstances justify the invasion of the 
defendant’s privacy rights in the first instance by requiring the production of a blood sample for 
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results 
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We 
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation 
of that prohibition is treated as contempt of court or is made a new criminal offense.

If you have further questions or if we may be of assistance in any other manner, 
please feel free to contact us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: f A  ( U f l  y f l S T ’ft 
Margot O.fenuth 

Assistant Attornojujeneral

cc: Charles Cole
Attorney General

Deborah Behr 
Department of Law

Kris Lethin 
Legislative Liaison

Richard Burton, Commissioner 
Department of Public Safety

Dr. Ted Mala 
Commissioner
Department of Health and Social Services

Lloyd Rupp 
Commissioner 
Department of Corrections

I



WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF HEALTH AND 
SOCIAL SERVICES

DIVISION O F  PUBLIC HE A L  TH

P.O. BOX 1106 tO 
JUNEAU. ALASKA 99B11-0610 
PHONE: (907) 465-3090

F e b r u a r y  17, 1993

H o n o r a b l e  P e t e  K o tt, M e m b e r  
H o u s e  H E S S  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Kott,

A t  t h e  H o u s e  h e a r i n g  o f  H B  109 ( B l o o d  t e s t i n g  o n  i n d i v i d u a l s  
a c c u s e d  of s e x u a l  a s s a u l t )  on  9 / 1 6 / 9 3  I m a d e  a n  e r r o r  in a 
s t a t e m e n t  on t h e  d i s e a s e ,  H e p a t i t i s  B. I w i s h  t o  t a k e  t h i s  
o p p o r t u n i t y  t o  c o r r e c t  t h a t  m i s u n d e r s t a n d i n g  a n d  t o  a p o l o g i z e  for 
a n y  c o n f u s i o n  t h a t  t h e  s t a t e m e n t  m a y  h a v e  c r e a t e d .

C o n t r a r y  t o  m y  s t a t e m e n t ,  a l t h o u g h  t h e  p r i m a r y  m e t h o d  of 
t r a n s m i s s i o n  is t h r o u g h  t h e  b l o o d  route, H e p a t i t i s  B is c o n s i d e r e d  
t o  b e  a s e x u a l l y  t r a n s m i t t e d  d i s e a s e .

H e p a t i t i s  B is a h i g h l y  i n f e c t i o u s  v i r u s  t h a t  is v e r y  s t a b l e  a n d
c a n  e x i s t  o v e r  a m o n t h  i n  t h e  d r i e d  s t a t e .  I t  is n o t  t r a n s f e r r e d
in t h e  fecal, ora? r o u t e  b u t  is t r a n s m i t t e d  t h r o u g h  b l o o d  a n d  t h e  
s e x u a l  p r o c e s s .  It  c a n  a l s o  b e  t r a n s m i t t e d  f r o m  a n  i n f e c t e d  m o t h e r  
a t  t h e  b i r t h i n g  a n d  t h r o u g h  t h e  s a l i v a  of a n  i n f e c t e d  p e r s o n .  T h e  
l a t e r  is c o n s i d e r e d  o n e  r e a s o n  f o r  t h e  h i g h  i n c i d e n c e  o f  h e p a t i t i s  
B in i n s t i t u t i o n s  t h a t  c a r e d  f o r  c h i l d r e n  w h o  w e r e  s e v e r e l y  
m e n t a l l y  r e t a r d e d .

H e p a t i t i s  B i m m u n e  g l o b u l i n  is a v a i l a b l e  f o r  t h o s e  w h o  h a v e  h i g h  
r i s k  e x p o s u r e s  b u t  t h e  p r e v e n t i o n s  of h e p a t i t i s  B is n o t  d e f i n i t e .  
A  H e p a t i t i s  B v a c c i n e  is a v a i l a b l e  f o r  p r e v e n t i n g  t h e  d i s e a s e  if 
g i v e n  b e f o r e  e x p o s u r e .  T h e  v a c c i n e  is g i v e n  in c o m b i n a t i o n  w i t h  
t h e  g l o b u l i n  a t  t i m e s  a f t e r  t h e  e x p o s u r e  t o  m a x i m i z e  t h e
p o s s i b i l i t y  o f  p r e v e n t i n g  t h e  d i s e a s e .

I n  v i e w  of t h e  t r a n s m i s s i o n  of  h e p a t i t i s  B t h r o u g h  s e x u a l  p r a c t i c e s  
it w o u l d  b e  r e a s o n a b l e  t h a t  t e s t i n g  f o r  t h i s  d i s e a s e  be i n c l u d e d  in 
t h e  b l o o d  t e s t s  m a n d a t e d  u n d e r  C.S. f o r  H.B. 109.

T h a n k  y o u  for g i v i n g  m e  t h e  o p p o r t u n i t y  t o  c o r r e c t  a n y
m i s i n f o r m a t i o n  t h a t  m a y  h a v e  b e e n  p r o v i d e d  e a r l i e r .

S i n c e r e l y ,

P e t e r  M. N a k a m u r a  M . D . , M . P . H
D i r e c t o r ,  D i v i s i



3/15/93

BRIEFING PAPER 
FOR

CS HOUSE BILL NO. 109 (HES)

Prepared by Department of Public Safety

“ An Act relating to blood tests for persons charged with sex offenses; and providing for an 
effective date. ’ ’

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds 
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is 
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide 
assistance to the states for their law enforcement efforts to control the drug and violent crime 
problem. The allocation for each state and territory is primarily based on population.

For the first year, die allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the 
purpose of addressing the drug control problem through law enforcement, prosecution, and court 
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local 
government projects funded. Through these projects the funds provided 14 law enforcement 
officers throughout the State, enforcing the State’s controlled substance laws through multi- 
jurisdictional task force, street level enforcement, and financial investigation efforts. These 
hinds provided for two prosecuting attorneys to specialize in the prosecution of individuals 
violating the State’s controlled substance laws. In addition, the funds provided for timely court 
processing and the identification of individuals with prior drug offense incidents through 
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states 
to continue to receive their identified Drug Control and System Improvement Grant allocation 
amount, the states must have laws in place related to HIV testing of individuals convicted of a 
sexual offense. The result of a state not having such legislation enacted will be a 10% 
reduction to the state’s identified allocation amount. This amount then will be shared by those 
states which have enacted such legislation.



Briefing Paper 
CSHB 109(HES) 
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement 
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its 
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it 
will be necessary to fund ten percent of the law enforcement and prosecution effort currently 
addressing the State’s drug control problem through State general funds and municipal revenues.
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Bill < o. CSHB. 109(JUD) Date: March 31, 1993

Contact: Joanne F. Lopez
Executive Director 

465-4356

Title: "An Act relating to blood tests for persons charged with sex offenses..."

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes. 
There are concerns for victims who may become infected with human immunodeficiency 
virus (HTV). Cases have been reported.

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that 
would allow a victim of sexual assault to Ieam if her/his assailant is infected with HTV.

The Council recommends that the victim be informed that because the offender’s blood test 
is negative, it does not mean that they are safe. The nature of HTV is such that there is an 
incubation/latency period of six to eight months during which a carrier’s blood will not 
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that 
they should be (re)tested six to eight months later. The Council would like to see funding 
for the Department of Health & Social Services to pay for victim testing.

The Council also believes that the legislation should specify how the information will be 
transmitted to the victim. The Council recomn. nds that the information should be provided 
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor) 
wants the information. The information should never be transmitted by letter and the victim, 
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee 
to receive the information if the victim doesn’t want to learn of it directly.

The Council recommends that counseling of victims concerning the results of the alleged 
offender’s blood test need to be handled sensitively. A counseling brochure does not meet 
this standard. A trained counselor or nurse or other appropriate service provider needs to 
be available to help the victim deal with the situation and to counsel the victim on safe sex 
and protection of their partner due to the potential exposure.

 ^
Willie Kinneb/ew, Acting Chtur 

Council on Domestic Violence & Sexual Assault
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'Position Paptr

Jllashp Womens Commission 
Post Office <Bc%82977 
<Fek$anh$,Jl(ashg 99708

Jlppmvaf(ByJllasfo “Women's Commission 
House <Bifl109

‘Tftis 6ill wouldrequire Shod tests from persons charged with sej&af offenses and provide 
an avenue fa r victims o ft fie seqtal assault tv receive the resufts o f those tests.

TUB 109 provides victims o f sexpatassault a means to determine whether they have 6een 
exposed to cmttmunkaSfe diseases. J it the present time privacy laws prohihit this testing 
ofallegedperpetrators ofsexftalassau ft or disclosure oftest results. Victims have no 
recourse to determine i f  they have contracteda scxpalfy transmitted disease. <170s 6iH would 
provide that recourse.

<thoJlfashg Women's Commission supportsHB109. Victims o f seria l assault axe innocent 
people whose person and whose own right to privacy have 6een violated ?he statutes 
should provide then access to the medical information ahout their attacher necessary to 
determine any medical treatment needed to preserve their physical- and m ental- health. 
Sexpafassault victims need a great dealof help andsupportfor recovery. ‘JIB 109 provides 
an important remedy without compromising legitimate protection o f the allegedattachcrS 
rights.

dhe proposed Bid appears to adequatefy address 6oth I he necessary protections andpracticaf 
means o f achieving the desiredresults. Vhejllaslg Ipbmen's Commission supports MB 109 
as written.

Jlfasfo Women's Commission

(Barf am <8. lynddff 
Chair
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Sectional analysis of HB 112

Representative Carl Moses, Chair 
House Labor and Commerce Committee 
Attn: Tim

Theresa L. Bannister 
Legislative Counsel

art?

You have requested a sectional analysis of the above-described bill. As a preliminary 
matter, note that a sectional analysis of a bill should not be considered an authorita­
tive interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 of the bill removes the requirement that two or more persons have to 
execute the certificate of limited partnership. Reduces the amount of information 
that must be provided in the certificate of limited partnership. This is the major 
change in the bill. The majority of the other changes in the bill reflect this change. 
The bill takes the approach of relying on a written partnership agreement or on the 
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate 
of limited partnership. Deletes partnership contribution changes from the list of 
events that require an amendment to the certificate of limited partnership. This 
reflects the deletion of contribution information from the information required to be 
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies 
the execution requirements of certain partnership certificates oy only requiring 
execution by the general partners. Deletes the reference to contributions. These 
changes are i.ecessary because the certificate of limited partnership is no longer 
required to include information on limited partners and the contributions of the 
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original
certificates of limited partnership, certificates of amendment, and certificates of
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cancellation. Since the certificates are no longer required to contain information on 
limited partners or partnership contributions, the reference in this subsection to 
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of 
limited partnership. The certificate provides notice of who is a general partner, not 
who is a limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The 
section is amended (1) to add subsection (a) and (2) to delete a subsection that 
provided that new limited partners are added by amending the certificate of limited 
partnership. These changes result from the changes made to the certificate of limited 
partnership. Under those changes, limited partners are no longer required to be 
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a 
limited partnership is liable as a general partner to certain third parties until either 
of two listed events occurs. Rewrites the second event to refer to general partners 
and not to limited partners, since the chapter no longer requires limited partners to 
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s 
promise to contribute to the limited partnership. Adds a new subsection (a), and 
makes other changes to implement the fact that contribution information is no longer 
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be 
allocated among the partners. Substitutes a reference to the partnership records for 
the reference to the certificate of limited partnership, since information on the value 
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners. 
Substitutes a reference to the partnership records for the reference to the certificate 
of limited partnership, since information on the value of partnership contributions is 
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled to receive 
distributions from a limited partnership. The deletion of paragraph (2) reflects the 
changes made in sec. 1 of the bill to the information required to be in the certificate 
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited 
partnership. Since under sec. 1 of the bill the certificate of limited partnership will
contain less ir.:o::nai:cn. .he section substitutes reterences to the partner::: ;p
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agreement for the references to the certificate. Requires the time or events of 
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership and refers instead to a 
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership and refers instead to the 
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership. Refers instead to the 
partnership agreement us the source of the authority for giving an assignee of a 
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under 
sec. 1 of the bill, the certificate is no longer required to contain information from 
which liabilities of the limited partnership cobid be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require 
less information in the certificate of limited partnership. The section substitutes a 
written partnership agreement as a source for determining what events frigger the 
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a 
foreign limited partnership. The same deletion was made for domestic limited 
partnerships. Requires the foreign limited partnership to include in its registration 
application the name and address of each general partner, the address where 
information on the limited partners is kept, and an undertaking by the partnership 
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the 
character of the limited partnership’s business is no longer required to be included 
in the certificate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing 
some of the information that is no longer required to be included in the certificate 
of limited partnership.

Section 21 of the bili makes a deletion to reflect that the identity of the limited 
partners is no longer required to be included in the certificate of limited partnership.

Section 32 cf the ciii provides transition provisions tor the hill.
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Section 23 of the Act makes its provisions retroactive to the desired effective date if 
the Act is not enaaed by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1, 1993, the date when 
AS 32.11, the chapter being amended, is scheduled to go into effect.

If I may be of further assistance, please advise.

TLB:glc 
93-1 lO.glc



REVISED UNIFORM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) was promulgated origi­
nally in 1916. It has been adopted in 45 jurisdictions and, with the 
Uniform Partnership Act, is the basis for law regulating partnerships in 
the United States. The limited partnership is distinguished from a 
general partnership by the existence of limited partners who invest in 
the partnership with liability limited to the amount invested. A 
general partner is liable individually for all the obligations of the 
partnership. In return for limited liability, the limited partner 
relinquishes any right of control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important means 
of business organization and are used extensively. Over the 60 years of 
generally salubrious usage, this form of organization has encountered 
some problems. In 1976, a revision has been drafted, based on 60 years 
of extensive experience, to improve this method of organization even 
more.

The most important changes have been made in the scope of the 
limited partner's activities vis-a-vis the partnership. Under the 
original ULPA, a limited partner could not contribute services to the 
partnership. He had to contribute property or other valuable obliga­
tions to obtain his status. Under the revision, services may now be 
contributed, as well as property or valuable obligations.

The second change regards voting rights. The original ULPA did not 
deny voting rights to limited partners, but neither did it*permit them. 
The revision allows limited partners to be granted voting rights in the 
partnership agreement. These two provisions both change and enhance a 
limited partner's status.

When a limited partner can vote and contribute services, the 
question of control or participation in management becomes more criti­
cal. The Revised Act, therefore, takes special care in distinguishing 
those acts which do not alone determine control. The question of 
control is to be answered in the light of all the facts and circum­
stances, but, if the limited partner does singly any of certain things, 
he or she is not by that fact liable as a general partner. These things 
include being a contractor for or agent of a general partner, consulting 
or advising a general partner with respect to partnership business, 
acting as a surety for the limited partnership, approving or disapprov­
ing an amendment to the partnership agreement, or voting on certain 
specific matters. The object of these specific enumerations is to 
prevent unreasonable determinations that a limited partner takes part in 
the control of the business.

SUMMARY



The original ULPA provided only for a certificate of partnership. 
It made no mention of partnership agreements. The Revised Act changes 
the face of the partnership by changing the emphasis from the certifi­
cate to the agreement. Under the Revised Act, the certificate of 
limited partnership :s confined principally to matters respecting the 
addition and withdr 1 of partners and of capital. Other issues that 
are important are len: to the agreement.

For example, a partner may lend money to and transact othet busi­
ness with a limited partnership as if the partner were a total outsider, 
except as otherwise provided in the partnership agreement. The partner­
ship agreement determines the distribution of voting rights. The shares 
in profits and losses are decided in the partnership agreement. The 
partnership agreement becomes the important working document in the 
operation of the partnership.

There are other important changes, also, in the Revised Act. For 
example, a central registry is provided for limited partnerships. It is 
anticipated that the registrar for corporations and other business 
organizations, usually the Secretary of State, will also perform the 
function for a limited partnership.

Another important addition guarantees limited partners the right to 
partnership records, a right not before accorded. This permits a 
limited partner to protect his or her investment in the partnership by 
keeping better track of the business itself.

Also provided is a derivative action by limited partners against 
the partnership to redress mismanagement affecting a limited partner's 
interests. This would be very like a stockholder's derivative suit
against a corporation. One of the historically apparent difficulties of 
limited partnerships has been protection of limited partner's rights. 
People have been induced to invest only to find that the investment has 
been squandered, and nothing could be done until general insolvency. 
These changes would curtail this problem.

Another significant, new contribution of the Revised Act is regis­
tration of foreign limited partnerships. Doing business interstate is a 
commonality for all business organizations, including limited partner­
ships. Therefore, the problems of jurisdiction and notice parallel
those of corporations. Accordingly, a registration requirement for
limited partnerships from other states doing business in an enacting 
state is established. This is required now in almost all jurisdictions 
for a foreign business corporation. The requirement recognizes the
scope of the limited partnership as utilized in the United States today.

The 1916 ULPA has served will as the backbone of the law on limited 
partnerships. However, usages change, and new problems arise. The old 
Act is remarkably resilient, considering the historical record. Its 
revision now comes forward as a response to the changes that have 
occurred. It is the same business organization, but with characteris­
tics for today's business. It should be good, at least, for another 60 
years.
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A Few Facts About 
THE UNIEgBH.. LIMITSD P&RTNSRfiglE-ftCI

PURPOSE: To provide a more f le x ib le  and s ta b le  b a s is  for
the organization  of lim ited  partnersh ips, and help  
s ta te s  stim ulate nev lim ited  partnership  business  
\en tu ro s .

ORIGIN: Completed by the Uniform Law Commissioners in
1976, and amended in 1985. The o r ig in a l Limited
Partnership Act was completed in  1916 and adopted
in  49 s ta te s  and the D is tr ic t  of Columbia.

APPROVED BY: American Bar A ssociation

STATE
ADOPTIONS OF Alabama Maryland Now Jersey
ULPA (1976): Arizona Michigan Ohio

C aliforn ia Montana South Carolina
Connecticut Missouri Washington
Iowa Nebraska Wyoming

STATE
ADOPTIONS OF Alaska Kansas Oklahoma
ULPA (1976) Arkansas . ... Kentucky Oregon
WITH 1985 Colorado Massachusetts Pennsylvania
AMENDMENTS: Delaware Minnesota Rhode Island

D is tr ic t  of M ississip p i South Dakota
Columbia . . Nevada Tennessee

Florida New Hampshire Texas
Georgia New Mexico Utah
Hawaii * • Nev York V irg in ia
Idaho North Carolina West V irg in ia
I l l in o i s North Dakota . W isconsin
Indiana

INTRODUCTIONS 
OF ULPA (1976)
WITH 1985 
AMENDMENTS:

INTRODUCTIONS 
OF 1983 
AMENDMENTS 
ONLY:

For any further information regarding the Uniform Limited 
Partnership Act (1976) with 19B5 Amendments, p lease  con tact John 
McCabe or K atie Robinson a t 312-915-0195.



A l a s k a  i > t a t e  S i c g i s l a t u r e

R e p re se n ta tiv e  C a rl E . M oses

CHAIRMAN 
HOUSE SPECIAL FISHERIES COMMITTEE

CHAIRMAN 
HOUSE RULES COMMITTEE

SESSION:.
CAPITOL OUILDING, ROOM 204 
JUNEAU, ALASKA 99BUM102 
PHONE: (907) 465-4451 
FAX: (907) 465-0445

MEMBER 
FINANCE SUBCOMMITTEES 

FISH AND GAME 
PUBUC SAFETY

INTERIM:
P.O. BOX 109
UNAtASKA, ALASKA 99C65 
PHONE: (907) 581-1234 
FAX: (907) 581-2075

HB 112 completes the upgrade of Alaska's Uniform Limited Partner­
ship Act. With the adoption of this bill, Alaska limited partnership 
law will be brought into full conformance with recommended 
language of the National Conference of Commissioners on Uniform 
State Law. Thirty-three other states have already adopted this 
uniform language.

The remaining component of the upgrade which HB 112 satisfies is 
the form of certification. Under the old language, the "long'' form is 
prescribed when registering or amending a certificate of limited 
partnership. This form, vintage 1916, requires the submission of a 
substantial amount of material and information, most of which is 
today cumbersome and unrealistic, given that modern partnerships 
may include hundreds of investing partners.

Section 1 of this bill provides for the "notice", or "short" form of 
certification. This simply requires less infrm ia tion be submitted 
when registering or amending a certificate, and fewer situations 
in which reporting is required. The bulk of reports mvolve change 
in partner status, ownership share, and other general information. 
ALL INFORMATION pertinent to a limited partnership will still be 
required to be retained by the partnership.

Last year's rewrite of Alaska's ULPA failed to address this certifi­
cation question, only because the sponsor's conversion to the notice 
format came too iate in the session to amend the bill in time for 
passage. Letters in your packet attest to the overwhelming response 
to the notice form over the long form.

The remaining sections of HB 112 provide for compatibility amend­
ments. There are two zero fiscal notes (LAW & CED).
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THE UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH THE 1985 AMENDMENTS

SECTION BY SECTION ANALYSIS

Article 1: General Provisions

Section 101 contains definitions.

Section 102 provides what may and may not be included in the name 
of each limited partnership as set forth in its certificate. The name 
may not be similar to the name of any corporation or limited partnership 
both foreign and/or local; may not contain certain words; may not 
abbreviate "limited partnership"; and may not contain the name of a 
limited partner with exceptions.

Section 103 provides the procedure for reserving a partnership
name.

Section 104 requires that a limited partnership maintain an office 
for keeping records and an agent for service of process.

Section 105 specifies the records that a limited partnership must 
keep. This includes n'mes and addresses of each partner, and, a copy of 
the certificate, tax returns, and agreements. Such records are subject 
to inspection by partners during ordinary business hours.

Article 2: Formation

Section 201 establishes the requirements and procedure for forming 
a limited partnership. To form a limited partnership, a certificate 
containing the name of the limited partnership, the name and address of 
both the general partner(s) and the agent for service of process, date 
of dissolution, and other matters as desired, must be filed with the 
Secretary of State (or equivalent). A limited partnership is actually 
formed at the time the certificate is filed, or at any later time, if 
specified in the certificate.

Section 202 details the circumstances under which a certificate of 
limited partnership shall be amended as well as the requirements for 
amending it. In particular, a certificate of amendment must be filed 
with the Secretary of State upon the admission and/or withdrawal of a 
general partner.

Section 203 requires a certificate of cancellation to be filed with 
the Secretary of State when a limited partnership is dissolved. The 
certificate must contain the reasons for cancellation, the name of the 
limited partnership and the date the limited partnership was originally 
formed.

Section 204 requires original certificates and certificates of 
cancellation to be signed by all general partners. A certificate of



amendment must be signed by one general partner and any new general 
partner designated in the certificate of amendment.

Section 205 authorizes a court to order the execution of a 
certificate for any person adversely affected by the failure of 
execution, upon petition.

Section 206 establishes the proceoure for filing a certificate of 
limited partnership (and any other of the certificates) in the Office of 
the Secretary of State (or equivalent).

Section 207 provides for damages when a person suffers loss based 
upon reliance on a false statement in a certificate.

Section 208 provides that a certificate of limited partnership 
filed with the Secretary of State (or equivalent) is notice that the 
listed general partners are general partners, and that the partnership 
is a limited partnership, and no other fact.

Section 209 requires the general partners to mail a copy of any 
certificate to each limited partner, after it is filed.

Article 3: Limited Partners

Section 301 establishes tnat a person becomes an original limited 
partner when the partnership is formed or at any later time specified in 
the partnership records. If the agreement does not specify when later 
joining limited partners become so, becoming one by acquiring a 
partnership interest (including assignment) requires written consent of 
all partners.

Section 304 provides a means for a person who believes in good 
faith that he or she is a limited partner to avoid liability as a 
general partner when that good faith belief is erroneous.

Section 305 gives limited partners the right to inspect the records 
that must be kept according to Section 105, and to have full information 
on the financial status of the partnership, copies of tax returns, and 
other information as is reasonable and just, upon reasonable demand.

Article 4: General Partners

Section 401 permits the agreement to control admission of 
additional general partners. If the agreement is silent- admission of 
additional general partners requires unanimous, written consent of all 
partners.

Section 402 indicates the types of events that constitute 
involuntary general partner withdrawal from a limited partnership. Such 
events include bankruptcy of the general partner, death of the general 
partner, and adjudicated incomptency of the general partner.

2



Section 403 establishes the general powers and general liability of 
a general partner - as if a partner in a partnership without limited 
partners.

Section 404 allows general partners to contribute to the 
partnership and to share in profits and losses both as general partners 
and limited partners.

Section 405 provides that general partner voting rights arise, if 
at all, in the partnership agreement.

Article 5: Finance

Section 501 provides that partner contributions may be in the form 
of cash, property, services rendered, promissory note, or an obligation 
to provide any of the same.

Section 502 permits the written agreement to control a partner's 
liability to the limited partnership for contributions. Unless the 
written agreement provides otherwise, a partner is liable to perform any 
promise to contribute. A limited partner's promise must be in writing 
to be enforceable. If promised contributions of property or services 
are not made, the partner can be obligated to contribute the cash 
equivalent at the partnership’s option.

Section 503 permits the written agreement to control sharing in 
profits and losses. If the agreement is silent, allocations must be 
proportional to the value of contributions made.

Section 504 permits the written agreement to control allocation of 
distributions. If the agreement is silent, allocations must be 
proportional to the value of contributions made.

Article 6: Distributions and Withdrawal

Section 601 makes distributions to partners, except distributions 
at withdrawal from the partnership, or, the dissolution or winding up of 
the partnership, subject to and contingent upon the terms of the 
partnership agreement.

Section 602 governs the withdrawal of a general partner. A general 
partner can withdraw at any time, but may be liable for breach of the 
partnership agreement if the withrawal violates it.

Section 603 subjects voluntary withdrawal of a limited partner from 
the partnership to the partnership agreement. If the agreement is 
silent, withdrawal can occur only upon 6 months notice to each general 
partner.

Section 604 permits the partnership agreement to determine a 
partner's distribution upon withdrawal from the partnership. If the 
agreement is silent, the basis for a distribution is the fair value of 
the partner's current interest in the partnership.

3
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Section 605 provides that a distribution must be in cash, unless 
the written paitnership agreement states otherwise. Unless the written 
agreement provides, no partner can demand a distribution in kind, nor be 
forced to accept such a distrubution.

Section 606 grants a partner the status of a creditor of the 
limited partnership for any distribution to which he or she is entitled.

Section 607 prohibits any distribution to a partner that would make 
the liabilities of the limited partnership exceed the fair value of its 
assets.

Section 608 provides a statute of limitations for liability when a 
partner receives a return of contribution in part or in whole. If the 
return is rightful, there is limited liability to partnership creditors 
for one year after the return. A wrongful return extends liability for 
six years.

Article 7: Assignment of Partnership Interests

Section 701 establishes that a partnership interest is personal 
property.

Section 702 provides that assignment of a partnership interest 
includes any distribution rights to which an assignor would be entitled. 
Once an interest is assigned, the assignor ceases to be a partner.

Section 703 grants a judgment creditor the rights of an assignee.

Section 704 permits the partnership agreement to determine the 
terms and conditions for an assignee to become a limited partner. If 
the agreement is silent, an assignee becomes a limited partner only upon 
the consent of all partners. The assignor, however, remains liable to 
the limited partnership for any false statement under Section 207 and 
for contributions under Section 502, even after the assignee becomes a 
limited partner.

Section 705 allows a partner's representative to exercise a 
partner's rights in the event of the partner's death or incoinpetency, 
for the purposes of settling the estate or managing the property of the 
partner.

Article 8: Dissolution

Section 801 calls for the dissolution of the partnership when the 
agreement provides for termination of the partnership, when all partners 
consent, upon the withdrawal of the only general partner, or upon a 
decree of dissolution. Dissolution upon withdrawal of the only general 
partner is held in abeyance for 90 days, during which time the partners 
may unanimously consent to the continuation of the business and the 
appointment of a new general partner. If they do, the partnership is 
not dissolved.



Section 802 permits a partner to apply for judicial dissolution 
whenever a limited partnership cannot with reasonable practicability 
carry on business in conformity with the partnership agreement.

Section 803 gives general partners the priority for winding up 
partnership business upon dissolution. If there are no general partners 
able to conduct the winding up, limited partners can do it. A court can 
wind up the partnership upon application of any partner.

Section 804 governs the distribution of assets upon winding up the 
partnership affairs, and establishes priorities for taking 
distributions. Creditors are satisfied before the interest of any 
partner.

Article 9: foreign Limited Partnerships

Section 901 states that the law of a foreign state governs the 
organization, internal affairs, and limited partner liabilities for 
limited partnerships formed in that state.

Section 902 requires registration of foreign limited partnerships 
before they can transact business, and sets out the contents of a 
petition for registration.

Section 903 requires the Secretary of State (or equivalent) to 
register any foreign limited partnership that lawfully applies for 
registration.

Section 904 states that a foreign limited partnership may register 
under any name the could be registered by a domestic limited 
partnership.

Section 905 provides that a foreign limited partnership must 
correct any inaccuracies in its application for registration with an 
immediate filing of a certificate of amendment.

Section 906 provides the procedure for cancelling a registration of 
a foreign limited partnership.

Section 907 denies a foreign limited partnership access to the 
courts if the foreign limited partnership fails to register.

Section 908 allows an appropriate official to bring action to
restrain a foreign limited partnership from transacting business if it
fails to comply with Article 9.

Article 10: Derivative Actions

Section 1001 allows limited partrners to bring action on behalf of 
the partnership if the general partners refuse to do so or it appears 
that they are unlikely to do so.

Section 1002 requires the plaintiff in a derivative action to be a
partner when the litigated transaction was entered on behalf of the



partnership, or to be a person with authority from a partner at that 
time.

Section 1003 requires the plaintiff in a derivative action to set 
forth with particularity the efforts to get a general partner to 
initiate the action.

Section 1004 provides the court the discretion to award a 
successful plaintiff expenses and attorney's fees.

Article 11: Miscellaneous

Section 1101 establishes the scope of the Act.

Section 1102 is the title for citation purposes.

Section 1103 provides for severance of any provisions of .he Act
that are found unconstitutional.

Section 1104 provides for the effective date for this Act, and for 
the repeal of prior legislation. It specifically provides that limited 
partnerships formed under prior law s h a d  remain subject to the prior 
law for specific aspects of partnership activity, and shall not be 
impaired by its repeal.

Section 1105 states that the Uniform Partnership Act governs any
case not provided for in this Act.

Section 1106 is a savings clause.
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UNIFORM LIMITED PARTNERSHIP ACT (1976) 
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act 
are indicated by Underscore and Strikeout)

PREFATORY NOTE

The-Revised Uniform Um ited -Pan n arehip Aet adopwa by the National Conference o f Commi66ton- 
ere on Uniform Stow Laws in Augu6t i-lS>76 In 1976. the National Conference n f Commissioners on 
Uniform State Laws adopted the f irs t revision of the Uniform Limited Partnership Act, originally 
promulgated in 1916. The 1976 Act was intended to modernize tiie prior uniform  law while retaining 
the special character o f limited partnerships as compared w ith corporations. The draftsman o f a 
limited partnership agreement has a degree o f flexib ility  in defining the relations among the partners 
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and 
peq uir caft degree-of o r ivit-v thot-foreee t heunder some circumstances may require a general partner to seek 
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man­
agement would find unthinkable. The limited partnership was not intended to be an alternative in all cases 
where die corporate form 13 undesirable for tax or other reasons, and the bow 1976 Act wa3 not intended to 
make it  so. The new-1976 Act clarifies clarified many ambiguities and f i l ls  filled interstices in the p i w  
unifor m law 1916 Act by adding more detailed language and mechanics. In addition, it  effected some impor-

The Uniform Limited Partnership Act (1976) with the 1985 Amendments (the 1985 Act) follows the 
1976 Act ven’ closely in most respects. I t  makes almost no change in the basic structure o f the 1976 
Act. I t  does, however, d iffe r from the 1976 Act in certain significant respects for the purpose o f 
more effectively modernizing, improving and establishing un iform itT 'in  the law o f lim ited partner­
ships. The 1985 Act accomplishes this w ithout impairing the basic philosophy or values underlying 
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act the best and 
most important improvements that have emerged it, the limited partnership acts enacted recently by 
certain states. Mosi of those improvements were considered by thF~3raftsmen o f the 1976 Act but 
were not included in it because o f uncertainties ~as to the possible consequences of such inclusion 
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori­
ly. and no impediment to incorporating them in the 1985 Act remains a t this time.

Article 1 provides a list o f all o f the definitions used in the Act. integrates the use o f lim ited 
partnership names w ith corporate names and provides fo r an office and agent fo r service o f process 
in the state of organization. A ll o f these provisions are new . were innovations in the 1976 Act and 
were carried ovet from the 1976 Act to the 1985 Act. Article 2 collects in one place all provisions 
dealing w ith execution 3nd filing  of certificates of limited partnership and certificates o f amendment 
and cancellation. When adopted in 1976, Articles 1 and 2 reflected an important chang;e in the prior 
statutory scheme: recognition that the basic document in any partnership, including a lim ited 
paruie, ■>hip, is the partnership agreement. The certificate o f limited partnership is not a constitutive 
document (except in the sense that it  is a statutory prerequisite to creation o f the limited 
partnership!, and merely reflects the most basic matters as to which government officia ls, creditors. 
and others dealing or considering dealing w ith the partnership should be put on notice. This 
principle is further implemented bv the 1985 Act s elimination of the requirement, carried from the 
original 1916 Act into the 1976 Act, that the certificate o f limited partnership set out the name, 
address and capital contribution of each lim ited partner and certain other oetails relating to the 
operation of the partnership arnTthe respective rights of the partners. The former requirement 
served no significant practical purpose while it  imposed on limited partnerships i particularly those 
having large numbers of partners or doing business in more than one state! inordinate administrative 
and logistical burdens and expenses connected with filing  and amending their certificates of limited 
partnership. Many of the other changes made bv the 1985 Act merely reflect the elimination tna: 
requirement.

4
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Article 3 deals with the single most d ifficu lt issue facing lawyers who use the limited partnership 
form o f organization: the powers and potential liabilities o f limited partners. Section 303 lists a 
number o f activities in which a limited partner may engage w ithout being held to have so 
significantly participated in the control o f the business’ that he aseuw** acquires the liability o f a 
general partner. Moreover, it goes on to confine the liability o f a limited partner who merely step* 
ouor t ho lino o f par tieipanon participates in control to situations in which persons who actually know 
o f that participation in control are misled thereby to their detriment into reasonably believing the 
limited partner to be a general partner, ikenwal- l iabil i t y- for-partners ln p d ebui to nn|m..«Ml ,m lv-ao 
those l imited—par tners, who- are, in o O n . - " silen t -general partners '.— With, that .oscopunn, tnc 
provisions' o f the now Act that impose lit, .mi tv on a lim ited partner who ha6 somehow p^ nuited t hird 
part ies, to be-r.nsled-to -thoir detrimoivt.-As- t<>- tho-limko<i-partnor 'fi.truo-sto tu&-»ionf»no. that liab ility  to 
those who-have actually been misled. This "detrimental reliance" test, together with an expansion of 
the 'laundry list o f specific activities in which limited partners mav participate without incurring 
liability, are among the principal innovations in the 1335 Act.

The provisions reiating to general partners are collected in Article 4. It d iffers little  from the 
corresponding article in the 1976 Act, except that some o f the 1976 Act's references to the certificate 
o f limited partnership have been changed to refer instead to the partnership agreement. This is in 
recognition of the principle that the limited partnership agreement, not the certificate of limited 
partnership, is the primary constitutive, organizational and governing document of a limited partner­
ship. A rtic le  5, the dealing with finance, sentioni d iffers in some important respects from Article 5 of 
the 1976 Act, which itself made makes some important changes from the prior-umforro-iaw. l'J lb Act. 
The 1976 Act explicitly permitted contributions to the partnership to be made in the form o f the 
contribution of services and promises to contribute cash, property or services, are now explici t ly 
pefm u ted -a6- ‘ontnbuta>RST.Aand provided that those who failed to perform promised services are were 
required, in the absence o f an agreement to the contrary, to pay the value o f the services as stated in 
the certificate o f limited partnership. These important innovations o f the 1976 Act are retained in 
substance in the 1983 Act. However, the 1983 Act substitutes the partnership agreement and the 
records o f the limited partnership fo r the certificate of limited partnership as the place such 
agreements are to be set out and such information is to be kept.

A  Artic le 8 o f the 1976 Act, dealing with distributions and with the withdrawal of partners from 
the partnership, made a number o f changes from the prwr- u-mform law are made m-A r w le 6. 1916 
Act, deal ing with 4isfflb tK k>ns - fro m -and the -w ithdrawal- o f- par tnw 6- from - ; lw - pa.-tnership. For 
example. Section 608 createsd a statute of limitations eo applicable to the right o f a limited 
partnership to recover all or part o f a contribution that hasd been returned to a limited partner, 
whether to satisfy creditors or otherwise. The 1985 Act retains these features of the 1076 Act 
w ithout substantive change.

In both the 1976 and the 1983 Acts. I th e  assignability o f partnership interests is dealt w ith in 
considerable detail in Article 7. and Tthe provisions relating to dissolution appear in Article 3. wfwek, 
among other th ings ,-imposes Article 3 of the 1976 Act established a new standard for seeking 
judicial dissolution o f a limited partnership, which standard is earned forward into the 1965 Act.

Article 9 of the 1976 and 1983 Acts deals with Qone o f the thorniest questions for those who 
operate limited partnerships in more than one state, has. been i.e., the status o f the partnership in a 
state other than the state o f its organization. Neither eKisteng case law under the 1916 Act nor 
administrative practice makdes it clear which state's law governed the partnership or whether.in that 
other state, the limited partners continued to possess tk*»f iimited liability, and whieh-law governs 
ihe partnership. Article 9 of the 1976 Act dealst with this problem by prov iing for registration of 
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1983 Act retains all 
o f those basic provisions and innovations o f the 1976 Act.

PmaHy Article 10 of the new 1976 Act represented another significant innovation, bv a u th o r iz in g  
derivative actions to be brought by limited partners. The 1916 Act failed to address this entire 
concept. Article 10 o f the 1985 Act clarifies certain provisions of the 1976 Act but does not mane ant 
substantive changes in the corresponding provisions o f the 1976 Act

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are these 
dealing w ith the application of the new statute to limited partnersmps m existence at the m ,. 
enactment. Those provisions in the 1976 Act were expanded upon by the 19v3 Act to give jr -a te r  
deference to the possible expectations, some o f which mav have constitutionally protected -t.itu?. -if 
partners in such limited partnerships concerning the continuing applicability to their partnerships -d
the law in effect when they it ere organized.
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ARTICLE 1 

G E N E R A L  PROVISIONS

As used in this [Act], unless the context otherwise requires:
(1) "Certificate of limited partnership" means the certificate referred to in Section 201 

and the certificate as amended or restated.
(2) "Contribution" means any cash, property, services rendered, or a promissory note or 

other binding obligation to contribute cash or property or to perform services, which a 
partner contributes to a limited partnership in his capacity as a partner.

(3) “Event of withdrawal of a general partner" means an event that causes a person to 
cease to be a general partner as provided in Section 402.

(4) “Foreign limited partnership" means a partnership formed under the laws of any 
&tate state other than this State and having as partners one or more general partners and 
one or more limited partners.

(5) "General partner" means a person who has been admitted to a limited partnership 
as- * general partner in accordance with the partnership agreement and named in the 
certificate of limited partnership as a general partner.

16) "Limited partner" means a person who has been admitted to a limited partnership 
as a limited partner in accordance with the partnership agreement and-named in tho 
certificate of limited-partnership-as-a-limited partner.

(7) "Limited partnership" and "domestic limited partnership” mean a partnership 
formed by two or more persons under the laws of this State and having one or more 
general partners and one or more limited partners.

(8) "Partner" means a limited or general partner.
(9) "Partnership agreement” means any valid agreement, written or oral, of the 

partners as to the affairs of a limited partnership and the conduct of its business.
(10) "Partnership interest" means a partner’s share of the profits and losses of a 

limited partnership and the right to receive distributions of partnership assets.
(11) "Person" means a natural person, partnership, limited partnership (domestic or 

foreign), trust, estate, association, or corporation.
(12) "State" means a state, territory, or possession of the United States, the District of 

Columbia, or the Commonwealth of Puerto Rico.

COMMENT
The definitions in this section c la rify a number o f uncertainties in the law existing U*« prior to the 

1976 Act, and also make certain changes in such onor law. The 19t*5 Act makes verv few additional 
changes in Section 101.

Contribution: this definition makes it  clear that a present contribution o f services and a promise to 
make a future payment o f cash, contribution o f property or performance o f services are permissible 
forms for a contribution. Section 502 o f the 1985 Act provides that a limited partner's promise to 
make a contribution is enforceable only when set out in a w riting  signed bv the limited partner. 
(This result is not dissimilar from that under the 1976 Act, which required all promises of future 
contributions to be described in the certificate of limited partnership, which was to be signed bv, 
among others, the partners making such promises. i~ Aeeofdmglv, Tlhe pre-w it  property or services 
contributed presently or promised to be contributed in the fu ture must be accorded a value in the 
partnership agreement or the partnership records required to be kept pursuant to Section 10f>. 
aere f ieata ■>(iimiunt- parm arslup tSeetKin' a tUwt, and. in the case o f a promise, that value may

§ 101. Definitions
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§ 1 0 1
determine the liab ility  o f a partner who fails to honor his agreement (Section 502). Section 3 o f the 
pn or uni fomv-law 1910 Act did ro t perm it a limited partner's contribution to be in the form of 
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals w ith foreign limited partnerships formed under the 
laws o f another "Sstate" o f the United States (see subdivision 1‘2 o f Section 101), and any adopting 
Sstate tha t desiresto deal by statute w ith the status of entities formed under the laws o f foreign 
countries must make appropriate changes throughout the Act. The exclusion of such entities from 
the Act was not intended to suggest that the ir “ limited partners" should not be accorded limited 
liab ility  by the courts o f a Sstate adopting the Act. That question would be resolved by the 
choice-of-law rules o f the forum Sstate.

General partner this definition recognizes the separate functions of the partnership agreement 
and the certificate o f lim ited partnership. The partnership agreement establishes the basic grant of 
management power to the persons named as general partners: but because o f the passive role played 
by the lim ited partners, the separate, formal step of embodying  memorializing that grant o f power in 
the certificate of limited partnership has been preserved to emphasize its importance and to provide 
notice o f the identity o f the partnership's general partners to persons dealing w ith  the partnership.

Limited pa rtner aem unlike the ea6eo f definition of general partners, this definition provides for admis­
sion of lim ited partners through the partnership agreement and oolemmaot ion-HH h e cer t if icate of l imited
p&rtncrehip. 1 n odddion. t he dc-fmit ien-maket, i t  eloae t hat  being named in the -em ifieote o f limuedpow ner-
ship ioa prereqmcite to lim ited portncrotatue. Failure to file doee no v  however) moan t hat  thc-p o it ieipantr 
in a goweml-p& itncr  or that he hoe general liability. See freet iono 20i3(c)-and-303 alone and does not require 
identification of any lim ited partner in the certificate of limited partnership (Section 20 1), Under the 1916
 I -I I t_. . ._I_________ I    J m kin ninn nand the 1976 Acts, being named as a limited partner in the certificate of lim ited partnership was a statutory 
requirement and, in most i f  not all cases, probably also a prerequisite to lim ited partner status. By eliminate 
ing the requirement that the certificate o f lim ited partnership contain the name, address, and capital
contribution of each lim ited partner, the 1985 Act all but eliminates any r i3k that a person intended to be a 
lim ited partner mav be exposed to liability as a general partner as a result of the inadvertent omission of any
of that information from the certificate of limited partnership, and al3o dispenses w ith the need to amend 
the certificate of limited partnership upon the admission or withdrawal of, transfer o f l
change in the address or capital contribution of, any limited partnerT

f an interest by, or

Partnership agreement: the prto r-uni fcrro- la w 1916 Act did not refer to the partnership agree­
ment, assuming that all important matters affecting limited partners would be set fo rth  in the 
certificate o f limited partnership. Under modem practice, however, it  has been common fo r the 
partners to enter into a comprehensive partnership agreement, only part o f which was required to be 
included or summarized in the certificate o f limited partnership. As reflected in Section 201 o f the 
1985 A ct, the certificate o f limited partnership is confined principally to matters respecting the 
partnership itse lf and the addition and withdrawal identity o f general partnerSj aw l-of-oapttab ami 
other important issues are le ft to the partnership agreement. Most o f the information formerly 
provided bv. but no longer required to be included in. the certificate o f limited partnership is now
required to be kept in the partnership records (Section 105).

Partnership interest: this definition i« now firs t appeared in the 1976 Act and is intended to define 
w hat it is that is transferred when a partnership interest is assigned.

§ 102. Name
The name of each limited partnership as set forth in its certificate of limited partner­

ship:
tl) shall contain without abbreviation the words "limited partnership":
(2) may not contain the name of a limited partner unless (i) it is also the name of a 

general partner or the corporate name of a corporate general partner, or (ii) the business 
of the limited partnership had been carried on under that name before the admission of 
that limited partner:

(31-flaay-ftot-coftUm-any-wor<i-or-fihraa»-indwaung or implying that it-in-organiao<U>Uw*r 
than for a. purp<>»« *u to<i -m-iU) ri*rtifi<ate-of-lmntod partnership:
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P4) 13} may not be the same as, or deceptively similar to, the name of anv corporation or 
limited partnership organized under the laws of this State or licensed or"registered as a 
foreign corporation or limited partnership in this State; and

15) (4} may not contain the following words [here insert prohibited words],

COMMENT
Subdivision (2) of Section 102 has been carried over from Section 5 o f the t inoe-unifoem-lttw 10 lb  Act with 

certain editorial changes, The remainder of Section 102 M-new first appeared in the 197<> Act and primarily 
reflects the intention to integrate the registration of limited partnership names with that of corporate 
names. Accordingly, Section 201 provides for central, State-wide state-wide filing ofcenificates of limited 
partnership, and subdivisions (3>, and 14) and4e> of Section 102 contain standards to be applied by the tiling 
officer in determining whether the certificate should be filed. Subdivision (1) requires that the proDer name 
of a limited partnership contain the words "lim ited partnership" in full. Subdivision i31 of the 1970 Act has 
been deleted, to reflect the deletion from Section 201 of anv requirement that the certificate of limited 
partnership describe the partnership's purposes or the character of its business.

§ 103. Reservation of Name
(a) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to 
adopt that name;

(2) any domestic limited partnership or any foreign limited partnership registered in 
this State which, in either case, intends to adopt that name;

(3) any foreign limited partnership intending to register in this State and adopt that 
name; and

(4) any person intending to organize a foreign limited partnership and intending to 
have it register in this State and adopt that name.
(b) The reservation shall be made by filing with the Secretary of State an application, 

executed by the applicant, to reserve a specified name. If the Secretary’ of State finds 
that the name is available for use by a domestic or foreign limited partnership, he [or she] 
shall reserve the name for the exclusive use of the applicant for a period of 120 days. 
Once having so reserved a name, the same applicant may not again reserve the same 
name until more than 60 days after the expiration of the last 120-day period for which 
that applicant reserved that name. The right to the exclusive use of a reserved name 
may be transferred to any other person by filing in the office of the Secretary of State a 
notice of the transfer, executed by the applicant for whom the name was reserved and 
specifying the name and address of the transferee.

COMMENT
Section 103 is-jvew firs t appeared in the 1976 Act. The prwc- w i forrn-Uw 1916 Act did not provide 

fo r registration o f names.

§ 104. Specified Office and Agent
Each limited partnership shall continuously maintain in this State;
(1) an office, which may but need not be a place of its business in this State, at which 

shall be kept the records required by Section 105 to be maintained; and
(2) an agent for service of process on the limited partnership, which agent must he an 

individual resident of this State, a domestic corporation, or a foreign corporation autho­
rized to do business in this State.
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Section 104 » - m»w firs t appeared in the 1976 Act. I t  requires that a limited partnership have 
certain minimum contacts w ith its State o f organization, i.e.. an office at which the constitutive 
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept
(a] Each limited partnership shall keep at the office referred to in Section 104(1) the 

following:
(1) a current list of the full name and last known business address of each partner 

set forth, separately identifying the general partners (in alphabetical order) and the 
limited partners (in alphabetical order,):

(2) a copy of the certificate of limited partnership and all certificates of amendment 
thereto, together with executed copies of any powers of attorney pursuant to which any 
certificate has been executed,;

(3) copies of the limited partnership's federal, state and local income tax returns and 
reports, if any, for the three most recent yearsr-aod;

(4) copies of any then effective written partnership agreements and of any financial 
statements of the limited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:
(i) the amount of cash and a description and statement of the agreed value of the 

other property or services contributed by each partner and which each partner has 
agreed to contribute:

(ii) the times at which or events on the happening of which any additional 
contributions agreed to be made bv each partner are to be made;

(iii) any right of a partner to receive, or of a general partner to make, distributions 
to~a partner which include a return of all or any part of the partner's contribution: 
and

(iv) anv events upon the happening of which the limited partnership is to be 
dissolved and its affairs wound up.

(b) Tho&6-record6 Records kept under this section are subject to inspection and copying 
at the reasonable request and at the expense of any partner during ordinary business 
hours.

COMMENT
Section 105 is-naw firs t appeared in the 1976 A ct. In view of the passive nature o f the limited 

partner's position, it has been widely fe lt that limited partners are entitled to access to certain basic 
documents and information, including the certificate o f limited partnership a«d, any partnership 
agreement and a w riting setting out certain important matters which, under the 1910 end 1976 Acts, 
were required to be set out in the certificate o f limited partnership. In view o f the grea: diversity 
among limited partnerships, i t  was thought inappropriate to require a standard form o f financial 
report, and Section 105 does no more than require retention o f tax returns and any other financial 
statements that are prepared. The names and addresses of the general partners are made available to the 
general public in the certificate of limited partnership.

§ 106. Nature of Business
A limited partnership may cam- on any business that a partnership without limited 

partners may carry on except [here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the prio r-untt'orm law. lO ltl Act Many states require that 
certain regulated industries, such as banking, may be carried on only oy entities organized pursuant 
to special statutes, and it is contemplated that the prohibited activities would be confined to the 
matters covered by those statutes.

COMMENT
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§ 107. Business Transactions of Partner with Partnership
Except as provided in the partnership agreement, a partner may lend money to and 

transact other business with the limited partnership and. subject to other applicable law, 
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT
Section 107 makes a number o f important changes in Section 13 o f the prior- unnorm iaw . 1916 

Act. Section 13. in effect, created a special fraudulent conveyance provision applicable to the making 
o f secured loans by limited partners and the repayment by limited partnerships of loans from limited 
partners. Section 107 leaves that question to a Estate's general fraudulent conveyance statute. In 
addition. Section 107 eliminates the prohibition in farm er Section 13 against a general narrnerjj 
opposed te-a-iiffltted  partn er ! sharing pro rata with general creditors in the case o f an unsecured loan. 
O f course, other doctrines developeu under bankruptcy and insolvency laws may require the 
subordination o f loans by partners under appropriate circumstances.

A R T I C L E  2

F O R M A T I O N :  CERTIFICATE O F  LIMITED P A R T N E R S H I P

§ 201. Certificate of Limited Partnership
lal In order to form a limited partnership, two-or- more persons must-execute a 

certificate of limited partnership.—The-cem fieate shall be must be executed and filed in 
the office of the Secretary of State, ami The certificate shall set forth:

11) the name of the limited partnership;
(& -the-geaeral-eharaetor of its business-;
(41 (_2) the address of the office and the name and address of the agent for sendee of 

process required to be maintained by Section 104:
(4) |3) the name and the business address of each general partner Ispecdfying 

separately- the-general-partners-and--limited partners!:
l-SMbe-amount-of cash and'a description and statement-of-the agreed-value of the 

other property-or sendees contnbuted4>y-each-partner and-u-hieh-each partner has 
.agreed to-contribute in the future;

(ill the-times a; which or events- on-the-happening of which-any-additional-conmbu- 
tions .agreed to be-made-by-eaeh-partner-are-to be made;

Q -any-m>wor-ot-a-limite<.l partner to-grant-;he~right-to become a-limited partner-to 
an-aasignee-of-any-partrOi- ms-par-tnorship interestr-and tim terms-and oomii;w>ns-ot-the 
power;

P>) -if- agreed-upon.- the- time-at whk-d-or- the-evef.ts on the-happening-of-which a 
partner may-terminate his-membership in the liroited-partnership-and-the-aroour.toi',-.>r 
the-methml-of-determminffr the distribution to which he may he entitled respecting his 
partnership-interestr-aml-the' terms and-conditior.s-of tl-.e-;ermwat«om.and-disuakat*on; 

lll> any-right of-a partner-te-receiv* distciUittone-*4̂ >rop*rty.dncluding cash-from-the

HO) any right of a partner-to-receive. or of.a-general partner-to-make,-4istr4twtt»r.s 
to a partner which include-a-rettirn oi-ali or any part of thê  partner's contribution;

til) any time at which orevents upon the happening of which the limite«i-par;r.si>f,;p 
is to-be-dissolved-and-its-affairs wound-up;

(1 2 ) 'any- right-of-the-rematning- i-eneraLpartners to continue th e busmens ..n 
happening of an event-o f-withdrawal a-general-partner: and

(4) the latest date upon which the limited partnership is to dissolve: and 
1441 (o) any other matters the general partners determine to include therein.
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(b) A limited partnership is formed at the time of the filing of the certificate of limited 
partnership in the office of the Secretary of State or at any later time specified in the 
certificate of limited partnership if, in either case, there has been substantial compliance 
with the requirements of this section.

COMMENT

The 1985 Act requires fa r fewer matters rcquir-ed to be set forth  in the certificate o f limited 
partnership are not d iffe ren t-m-kmd-fr-om- those than did req ii iro-'-by Section 2 o f the prio r-uni form 
law 1916 Act and Section 201 o f the 1976 Act,, al though oortair:-add it K>ns- and delet ionf.- havo boon 
mado and-the descript ion has-been-revtsed-to-oonform w ith U w roct of tho A  at. This is in recognition 
o f the fact that the partnership agreement, not the certificate o f limited partnership, has become the 
authoritative and comprehensive document fo r most lim ited partnerships, and that creditors and 
potential creditors o f the partnership do and should re fe r to the partnership agreement and to other 
information furnished to them directly bv the partnership and bv others, not to the certificate of 
limited partnership, to obtain In -genera l .- the oert i f ioate-is-in tended to serve two -function*;, f irct^-to 
plaee-cred itoro on notice o f the facts concerning the capital and finances o f the partnership and other 
matters of concern the - ru les regarding additional-■eont r ihutiono to and withdraw a ls -from tho 
partnership., second, to clear ly  delhteate-th e t ime at which porcono booomo gonoral partnorc end 
hnuted -partners. Subparagraph lb), which is based upon the pr ior-uni form  law, 1916 Act, has been 
retained to make it clear that existence o f the limited partnership depends only upon compliance with 
this section. Its continued existence is not dependent upon compliance w ith other provisions o f this 
Act.

§ 202. Amendment to Certificate
(a) A certificate of limited partnership is amended by filing a certificate of amendment 

thereto in the office of the Secretary of State. The certificate shall set forth:
(1) the name of the limited partnership:
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

lb) Within 30 days after the happening of any of the following events, an amendment to 
a certificate of limited partnership reflecting the occurrence of the event or events shall 
be filed:

(1) a chs.nge in-ihe-amount-or character-of the-contribution of-any- partner, or-ki-aiw
partner's obligation to raak«-a-contrU>»tiom

(£) U) the admission of a new general partner;
(2) the withdrawal of a general partner; or

141 (3) the continuation of the business under Section 801 after an event of withdraw­
al of a general partner.
(c) A general partner who becomes aware that any statement in a certificate of limited 

partnership was false when made or that any arrangements or other facts described have 
changed, making the certificate inaccurate in any respect, shall promptly amend the 
certificater-tut-an-amendment-t»-6how-a-ohang6-of-addr«6s of a-liroit-cd-partner-need be 
filed only orce every 12 months.

Id) A certificate of limited partnership may be amended at any time for any other 
proper purpose the general partners determine.

(e) No person has any liability because an amendment to a certificate of limited 
partnership has not been filed to reflect the occurrence of any event referred to in 
subsection (b) of this Section section if the amendment is filed within the 30-day period 
specified in subsection (b).

If) A restated certificate of limited partnership may be executed and filed in the same 
manner as a certificate of amendment.

12



COM M ENT
Section 202 makes- of the 1976 Act made substantial changes in Section 24 of the prior  uniform law 1916 

Act. Further changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events— the 
addition or withdrawal of psrmers sr espna lor eamu k ebligM wnsa general partner— that are so central to 
the function o f the certificate of lim ited partnership that they require prompt amendment. With the 
elimination of the requirement that the certificate of lim ited partnership include the names of all limited 
partners and the amount and character of all capita' contributions, the requirement o f the 1916 and 1976 
Acta that the certificate be amended upon the admission or withdrawal of limited partners or on anv change 
in the partnership capital must also be eliminated. This change should greatl. reduce the frequency and 
complexity o f amendments to the certificate of lim ited partnership. Paragraph (c) makes it  clear, as it  was 
not clear under subdivision <2Kg) of former Section 24 24<2)(g> of the 1916 A c t, that the certificate of limited 
partnership is intended to be an accurate description of the facts to which it relates at all times and does not 
speak merely as of the date it  is executed.

Paragraph (e) provides a "safe harbor" against claims o f creditors or others who assert that they 
have been misled by the failure to amend the certificate o f limited partnership to reflect changes in 
any of the important facts referred to in paragraph <b); i f  the certificate o f lim ited partnership is 
amended within 30 days of the occurrence of the event, no creditor o r other person can recover for 
damages sustained during the interim. Additional protection is afforded by the provisions of Section 
304. The elimination of the requirement that the certificate of lim ited partnership identify all limited 
partners and their respective capital contributions may have rendered paragraph ie> an obsolete and 
unnecessary vestige. The principal, i f  not the sole, purpose o f paragraph lei in the 1976 Act was to 
protect limited partners newlv admitted to a partnership from being held liable as general partners 
when an amendment to the certificate ident i fy ing them as lim ited partners and describing their 
contributions was not filed contemporaneously w ith their admission to the partnership. Such liability 
cannot arise under the 1985 Act because such information is not required to be stated in the 
certificate. Nevertheless, the 1985 Act retains paragraph te) because it is protective o f partners, 
shielding them from liability to the extent its provisions apply, and does not create or impose anv 
liability.

Paragraph if) is added in the 1985 Act to provide explicit statutory recognition of the common 
practice o f restating an amended certificate o f limited partnership. While a limited partnership 
seeking to amend its certificate of limited partnership mav do so by recording a restated certificate 
which incorporates the amendment, that is bv no means the only purpose or function o f a restated 
certificate, which mav be filed for t he sole purpose o f restating in a single integrated instrument all 
the provisions of a limited partnership’s certificate o f limited partnership which are then in effect.

§ 202 L P "  clD pa r t n e r s h ip  act

§ 203. Cancellation of Certificate
A certificate of limited partnership shall be cancelled upon the dissolution and the

commencement of winding up of the partnership or at any other time there are no limited
partners. A certificate of cancellation shall be filed in the office of the Secretary of State 
and set forth:

(1) the name of the limited partnership;
(2) the date of filing of its certificate of limited partnership;
(3) the reason for filing the certificate of cancellation;
(4) the effective date (which shall be a date certain) of cancellation if it is not to be

effective upon the filing of the certificate; and
(5) any other information the general partners filing the certificate determine.

COMMENT

Section 203 changes Section 24 o f the pm w-uni l'orm-law  1916 Act by making it clear that the 
certificate o f cancellation should be filed upon the commencement o f winding up o f the limned 
partnership. Section 24 provided fo r cancellation "when the partnership is dissolved'
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§ 204. Execution of Certificates

(a) Each certificate required by this Article to be filed in the office of the Secretary’ of 
State shall be executed in the following manner:

(1) an original certificate of limited partnership must be signed by all general 
partners nam«d-therein;

(2) a certificate of amendment must be signed by at least one general partner and by 
each other general partner designated in the certificate as a new general partner or 
whose contribution-ife describod ac having' boon-increased; and

(3) a certificate of cancellation must be signed by all general partners;.
(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to 

sign a certificate relating to the admission, or increased contribution, of a general partner 
must specifically describe the admission or increase.

(c) The execution of a certificate by a general partner constitutes an affirmation under 
the penalties of perjury that the facts stated therein are true.

COM M ENT

Section 204 collects in one place the formal requirements fo r the execution o f certificates which 
were set fo rth  .n Sections 2 and 25 o f the prio r uni form law 1916 Act. Those sections required that 
each certificate be signed by all partners, and there developed an unnecessarily cumbersome practice 
o f having each limited partner sign powers o f attorney to authorize the general partners to execute 
certificates o f amendment on their behalf. The 1976 Act, while sim plify ing the execution require­
ments. nevertheless required that an original certificate o f limited partnership be signed bv ail 
partners and a certificate of amendment bv all new partners being admitted to the 'imued 
partnership. However the certificate o f limited partnership is no longer required to include the name 
or capital contribution of anv limited partner. Therefore, while the 1985 Act s till requires all general 
partners to sign the original certificate o f limited partnership, no limited partner is required to sign 
anv certificate. Section 204 insures that each parm er-m ust sign a ■cer t if icate when he becomes a 
parmc r - o r when-U ie- w r d fa at**- reflect, -any- i ncroaso in his obligation- t o—make -oont r-ibuaon,-. 
Certificates o f amendment are required to be signed by only one general partner, and all general 
partners must sign certificates o f cancellation. Sootion 304 prohibits blanket powore o f at torneys for 
t ho exocution o f  certi ficates i r-many-oases. since t hose conditions under which a partn er i* required 
to- sign- have-ouen- narrowed lo- onrcumetanegfi o f cpiw ial importance to- t ha t-partner . The term or 
requirement in the 1916 Act that all certificates be sworn was deleted in the 1976 and 1985 Acts as 
potentially an unfair trap fo r the unwarv (see, e.g.. Wisniewski v. Johnson. 223 V&. 141. 256 S.E.2d 
223 f 19821); in its place! paragraph (cl now provides, as a matter of law, that the execution o f a 
certificate by a general partner subiects him to the penalties o f penurv fo r inaccuracies :n me 
certificate, has been confined i o-otatemente by tho- genera l-(>artnefo ,-f eoog-ni3 iog- that - thc-.iHHte4 
partner 's ro le is a limited-one.

§ 205. Amendroent-or-Ga-ncellati&n Execution by Judicial Act
If a person required by Section 204 to execute a any certificate of amendmer.t—or 

ea»6«Haw»fl fails or refuses to do so. any other partner, and any assignee <>f a-partnership 
interest, person who is adversely affected by the failure or refusal, may petition the 
[designate the appropriate court] to direct the amendment or cancellation execution of the 
certificate. If the court finds that the amendmer.t or cancellation-is- proper it is proper for 
the certificate to be executed and that any person so designated has failed or refused to 
execute the certificate, it shall order the Secretary of State to record an appropriate 
certificate of-amendmemt-er-e-aw;aliauon.

COM M ENT

Section 205 o f the 1976 Act changed* subdivisions (31 and i4 i o f Section 25 o f ’.he l'.*l>'. Act peme 
un i form law by confining the persons who have standing to seek judicial intervention to partner* an.i 
to those assignees who were are adversely affected by the failure or refusal o f tr.e uppropra'.e 
persons to file a certificate o f amendment or cancellation. Section 2'*5 ..f the 198.- Act r - 'y - * .1- '• .it

14
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restriction, and provides that any person adversely affected bv a failure or refusal to file anv 
certificate inot onlv a certificate of cancellation or amendment! has standing to seek judicial 
intervention.

§ 206. Filing in Office of Secretary of State
(a) Two signed copies of the certificate of limited partnership and of any certificates of 

amendment or cancellation (or of any judicial decree of amendment or cancellation! shall 
be delivered to the Secretary of State. A person who executes a certificate as an agent or 
fiduciary need not exhibit evidence of his [or her] authority as a prerequisite to filing. 
Unless the Secretary of State finds that any certificate does not conform to law, upon 
receipt of all filing fees required by law he [or she] shall:

(1) endorse on each duplicate original the word "Filed” and the day, month, and year
of the filing thereof;

(2) file one duplicate original in his [or her] office: and
(3) return the other duplicate original to the person who filed it or his [or her]

representative,
(b) Upon the filing of a certificate of amendment lor judicial decree of amendment) in 

the office of the Secretary of State, the certificate of limited partnership shall be amended 
as set forth therein, and upon the effective date of a certificate of cancellation lor a 
judicial decree thereof), the certificate of limited partnership is cancelled.

COM M ENT

Section 206 is-new, firs t appear*! in the 1076 Act. In addition to pnadding mechanics for the 
central filing  system, the second sentence o f this section does away with the requirement, formerly 
imposed by some local filing  officers, that persons who have executed certificates under a power of 
attorney exhibit executed copies o f the power o f attorney itself. Paragraph lb) changes subdivision 
(5) of Section 25 of the priorHimf<H=m4tn.v-1916 Act by providing that certificates of cancellation are effective 
upon the ir effective date under Section 206.

§ 207. Liability for False Statement in Certificate
If any certificate of limited partnership or certificate of amendment or cancellation 

contains a false statement, one who suffers loss by reliance on the statement may recover 
damages for the loss from:

(1) any person who executes the certificate, or causes another to execute it on his 
behalf, and knew, and any general partner who knew or should have known, the 
statement to be false at the time the certificate was executed: and

(2) any general partner who thereafter knows or should have known that any arrange­
ment or other fact described in the certificate has changed, making the statement 
inaccurate in any respect within a sufficient time before the statement was relied upon 
reasonably to have enabled that general partner to cancel or amend the certificate, or to 
file a petition for its cancellation or amendment under Section 205.

COM M ENT

Section 207 changes Section 6 o f the prior uni form - U w '.916 Act by providing explicitly for me 
liability  of persons who sign a certificate as agent under a power of attorney and by confining the 
obligation to amend a certificate o f limited partnership in light o f future events to general

§ 208. Scope of Notice
The fact that a certificate of limited partnership is on fiie in the office of the Secretary 

of State is notice that the partnership is a limited partnership and the persons designated 
therein as limited general partners are limited general partners, but it is not notice of any 
other fact.

15
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Section 203 in- now firs t appenrcd in the 1976 Act, and referred to the certificate's providing 
constructive notice o f the status as limited partners ot those so identified therein. The 1985 Act s 
deletion o f any requirement that the certificate name limited partners requires that Section 208 be 
modified accordingly!

By stating tha t the filing  o f a certificate o f limited partnership only results in notice o f the general 
lim ited liability  o f the general lim ited partners, i t  Section 208 obviates the concern that th ird  parties 
may be held to have notice of special provisions set forth  in the certificate, While this section is 
designed to preserve by implication the limited liab ility  o f limited partners, the nou<w implicit 
protection provided is not intended to change any liab ility  o f a limited partner which may be created 
by his action or inaction under the law o f estoppel, agency, fraud or the like.

§ 209. Delivery of Certificates to Limited Partners
Upon the return by the Secretary of State pursuant to Section 206 of a certificate 

marked "Filed," the general partners shall promptly deliver or mail a copy of the 
certificate of limited partnership and each certificate of amendment or cancellation to 
each limited partner unless the partnership agreement provides otherwise.

COMMENT
This section is-new, f irs t appeared in the 1976 Act,

ARTICLE 3 

LIMITED P A R T N E R S

§ 301. Admission of Additional Limited Partners
fa) A person becomes a limited partner:

(1) at the time the limited partnership is formed: or
(2) at any later time specified in the records of the limited partnership for becoming a 

limited partner.
(a)(b) After the filing of a limited partnership’s original certificate of limited partner­

ship, a person may be admitted as an additional limited partner:
(1) in the case of a person acquiring a partnership interest directly from the limited 

partnership, upon compliance with the partnership agreement or, if the partnership 
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the 
power, as provided in Section 704, to grant the assignee the right to become a limited 
partner, upon the exercise of that power and compliance with any conditions limiting 
the grant or exercise of the power.
| b) In  each ca6« - undo r- s ubseot io iw a ) ,  t he-p efs o n -a cq u i r in g - th e - pa rt-no r Bh ip - i n terest 

becom es a l im ited  p a r tn er -o n ly  upon am endm ent o f  th o-co r t i f ica te o f - l im ited  p a rtn er sh ip 
rofltipfinrr rhi r firrI i r w  , f I I V VTTw ▼ ■ I1*. *'

COMMENT
Section 3011a) is new; no counterpart was found in the 1916 or 1976 Acts. This section Imposes on 

the partnership an obligation to maintain in its records the <iate each lim ited partner becomes a 
lim ited partner. Cnder the 197G Act, one couliTnot pecome a limited partner until an appropriate 
certificate reflecting his status as sucli was filed with the Secretary of state. Because the 19So Act 
eliminates the need to name limited partners in the certificate of limited partnership, an alternative 
mechanism had to be established to evidence the fact and date of a limited partner's admission. The 
partnership records required to be maintained under Section lf)5 now serve that function, subject to 
the lim itation that no person mav become a limited partner before the partnership is formed 'Section
37T7Fi7 '

COMMENT
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Subdivision (1) of Section 304+cQ :l()lib) adds to Section 8 of the pfw r-uniform low  1918 Act an explicit 
recognition of the fact th a t unanimous consent of ail pa rtn e rs  is required for admission of new limited 
p a rtn e rs  unless the partnersh ip  agreem ent provides otherw ise. Subdivision 12) is derived from Section I' 
o f the  prior uniform  fow 1918 Act but abandons the form er term inology of “substitu ted  limited p a rtn e r "

§ 302. Voting
Subject to Section 303. the partnership agreement may grant to all or a specified group 

of the limited partners the right to vote (on a per capita or other basis) upon any matter

COMMENT
Section 302 is -npw. first appeared in the  1978 Act, and m ust be read to g eth e r w itn Mibdiv.Miu: 

ibii5l(8i o f Section 303. A lthough the pm r  uniform  law 1918 Act did not speak specn'icailv d  '.la- 
voting powers of limited p a rtners, it wa.- w not uncommon for partnersh ip  ag reem en ts  to g ran t *;.rh 
pow ers to limited p a rtners. Section 302 is designed only to  m ake it c lear th a t the puriner-mu.- 
ag reem en t may g ran t such power to lim ited partners. I f  such powers a re  g ran ted  to .united 
p a rtn e rs  beyond the  "safe harbor" of subdivision .01 o r 'M of Section 303<bH*k a court mav 'b u t of course 
need not) hold th a t, under tne '’ircum stance^. tne limited p artners have participated :n vontrol -u 'no 
business" within t he meaning of Section 3031 a ). Seccion 303(c i sim ply-me nm* makes clear th a t the  exercise oi 
powers beyond the  am bit of Section •iu.'hb) is not ipso facto to be taken as taking p a rt in the  control of the 
business.

I) 303. Liability to Third Parties
lal Except as provided in subsection id), a limited partner is not liable for the 

obligations of a limited partnership unless he [or she] is also a general partner or. n 
addition to the exercise of his [or her] rights and powers as a limited partner, he [or she| 
takes part particinaces in the control of the business, However, if the limited pawnee 
participation partner participates in the control of the business is -not- substantially- ;ne 
ssmo-as the-exercise of the powers of a general-partner, he [or she] is liable only to 
persons who transact business with the limited partnership with actual knowledge of his 
participation in control reasonably believing, based upon the limited partner's conduct, 
that the limited partner is a general partner.

(b) A limited partner does not participate in the control of the business within the
meaning of subsection (a) solely by doing one or more of the following:

(1) being a contractor for or an agent or employee of the limited partnership or of a
general partner or being an officer, director, or shareholder of a general partner that is 
a corporation:

(2) consulting with and advising a general partner with respect to the business of the 
limited partnership;

(3) acting as surety for the limited partnership or guaranteeing or assuming one or 
more specific obligations of the limited partnership;

anv action required or permitted bv law to bring or pursue a derivative action in the 
right of the limited partnership; or 

fof-voting-on -ono or moro-of-the- following-matters;
(5) requesting or attending a meeting of partners:
(8) proposing, approving, or disapproving, by voting nr otherwise, one or m»r" "f T.t- 

following matters:
<i) the dissolution and winding up of the limited partnership: 
lii) the sale, exchange, lease, mortgage, pledge, or other transfer of all "r -uhstan- 

tially all of the assets of the limited partnership other-than-tft-rho-ordmary 
tte-businooo;
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(iii) the incurrence of indebtedness by the limited partnership other than in the 

ordinary course of its business;
(iv) a change in the nature of the business; or
(v) the admission or removal of a general partner.;
(vi) the admission or removal of a limited partner;
(vii) a transaction involving an actual or potential conflict of interest between a 

general partner and the limited partnership or the limited partners:
Iviii) an amendment to the partnership agreement or certificate of limited partner­

ship: or
iix) matters related to the business of the limited partnership not otherwise 

enumerated m this subsection (b), which the partnership agreement states in writing 
mav be suoiect to the approval or disapproval of limited partners;
IT) winding up  the limited partnership pursuant to Section 803: or
18) exercising any right or power permitted to limited partners under this fAetl and

not specifically enumerated in this subsection ibi.
ic) The enumeration in subsection ibl does not mean that the possession or exercise of 

any other powers by a limited partner constitutes participation by him [or her] in the 
business of the limited partnership.

Id) A limited partner who knowingly permits his (or her) name to be used in the name 
of the limited partnership, except under circumstances permitted by Section 102(2), is 
liable to creditors who extend credit to tne limited partnership without actual knowledge 
that the limited partner is not a general partner.

COMMENT
Section 303 m akes several im portant changes in Section 7 of the p w r uniform  law 1916 Act. The first 

sentence of Section 303iai e a m oo over the  out ic tw t  from-form er Seotiw w — w hether th e  lim ited-partn e r  
lakes par t  trt-th e  ec-mrol oi'-t-tio-bos ineee-— in e r d e r tom oure  th a t judic ial deoidono under  th e  prio r uniform- 

law  remmn nnplirnhin io th e  ex ten t not e xnre-. f lv changed differs from the  tex t of Section 7 of th e  1916 Act 
in th a t it speaks of participating  I ra th e r than  taking p a n  I in th e  control of the  business: th is was done for the 
sake of consistency with the  second sentence of Section 303(a). not to  change th e  m eaning of the  tex t. It is 
intended th a t judicial decisions in te rp re tin g  the phrase  “tak e s  P a rtin  the  control of the business" under the 
prior uniform law will rem ain applicable to the  ex ten t th a t a different resu lt is not called for bv o ther 
provisions of Section 303 and o th er provisions of the  Act. The second sentence of Section 303(a) reflects a 
wholly new eonceptr-Beeause in the 19T6 Act th a t has been fu rth e r modified in th e  1985 A ct. It was adopted 
partly  because of the  difficulty of determ ining when the ’control" line has been overstepped , tfrwa&theug nt 
u  unl'uif-t o imposoi tiMier aTpftrtner'p liability on a lim ited p a rtn e r osoopt to  t he--extent-th a t a th ird  pa rty  hud 
k nowledge of h it. p a r tie ipa tion in-eont ro l of the busim-t o- On the  o ther hund. in o rd e r to avoid jxtrmiHitxt-a 
ttfmtcd  p a ra ie r -te-e-soreioe ul l of-th o p o w ere  of a genera l-pa n n e r  white avoidin g any d iro et-dca linge-with 
th u d  pan ic t': th e  " it. not su b stan tially th e - awo at " tost was. introduced but also land more im portan tly i 
because of a determ ination  th a t it is not sound public police to hold a lim ited p a r tn e r  who is not also a general 
p a rtn e r liable for th e  obligations of the  partn e rsh ip  except to persons who have done business with the 
limited p a rtnersh ip  reasonably believing, based on the iim ited partn e r 's  conduct, that he is a general p a r t­
ner. P aragraph  ib i is intended to provide a "safe harbor" by enum erating  certa in  activities which a limited 
p a rtn e r may carry  on for the  p a rtnersh ip  w ithout being deem ed to have taken  part in control of th e  busi­
ness. This "safe harbor" list has been expanded bevond th a t se t out in the 1976 Act to reflect case law and 
sta tu to ry  developm ents and more clearlv  to a ssu re  that Iimited p artners a re  not subjected  to  general 
liability w here such liability is inappropriate . Paragraph  (d) is derived from Section h  of the prior  un ifor m 
law 1916 Act, bu t adds as a condition to the lim ited p a r tn e rs  liability the faefrrequirem ent that a  limited 
p a rtn e r m ust have knowingly perm itted  his name to  be used in the  nam e of th e  limited partnersh ip .

§ 304. Person Erroneously Believing Himself [or Herselfl Limited Partner
(a) Except as provided in subsection (bl, a person who makes a contribution to a 

business enterprise and erroneously but in good faith believes that he (or she] has become
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a limited partner in the enterprise is not a general partner in the enterprise and is not 
bound by its obligations by reason of making the contribution, receiving distributions 
from the enterprise, or exercising any rights of a limited partner, if. on ascertaining the 
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend­
ment to be executed and filed; or

(2) withdraws from future equity participation in the enterprise by executing and 
filing in the office of the Secretary of State a certificate decianng withdrawal under 
this section.
lb) A person who makes a contribution of the kind described in subsection lai is liable 

as a general partner to any third party who transacts business with the enterprise li) 
before the person withdraws anil an appropriate certificate is filed to show withdrawal, or 
<ii) before an appropriate certificate is fiied to show his status .as Iimit»i-par<n»r and, in 
the-case of an amendment, after expiration of the Hil-day pernxi-for-ulititf -an-amennn.ent 
relating to-the person as a .imiteo-partnar under Section that he For she I is not a 
general partner, but in either case only if the third party actually believed in good faith 
that the person was a general partner at the time of the transaction.

COM M ENT

Section .10-1 is derived from Section ’.1 o f the p r io r on norm  la w . ID Pi Act. The "good fa ith" 
requ irem en t has been added m the first sentence o f Section .ilMiai. The provisions o f subdivision i3l 
o f Section i04(ai a re  intenueu to c larify  an am biguity  in the prior law by providing th a t a person who 
chooses to w ithdraw  from the en terp rise  in o rd e r to protect him self from  liability is not required  to 
renounce any of his then cu rre n t in te rest m the  en terp rise  so long as he has no fu rth e r participation 
as an equ ity  participant. Parag rap h  ibi p reserves the liability o f the equity  participant prior to 
w ithdraw al land a f te r the  t ime for appropria te aroe n<lme m -in- th e -ca«^-of- u-4iroittMi. | K>ar.e r i;it w  by 
such person from the limited partnersh ip  o r am endm ent to the certificate  dem o n stra tin g  th a t sucn 
person is not a general p a rtn e r to any th ird  p a rty  who has tran sao ieu  business with tne  person 
believing in good faith th a t he was u general p a rtner.

Evidence strongly  n tg g e s ts  tha~ .Section 11 " f  the 101b Act and Section :I04 o f the IQTh Act were 
rare lv  used, and one m igm  -vpect tnat -ection  ji>4 of the '.'Jgo Act mav never nave to ne useil. 
Section 11 o f the lDiii Act and Section 304 of the  I'.iTK Act could have been used bv a person who 
invested in a limited partnersh ip  oelieving he would be a iim ited p a rtn e r bu t who was not identified 
as a limited p a rin e r in the certificate  o f limited partnersh ip . However, because 'h e  1035 Act does not 
require  limited pa rtn e rs  to be named in the certificate  the onlv sum m on to which Section I'M would 
now appear to be applicable is one m m hicn a Lerson intending to *'e a iimuco p a rtn e r was 
erroneously  identified as a  general p a rtn e r in the  certificate.

§ 305. Information
Each limited partner has the right to:
111 inspect and copy any of the partnership records required to be maintained by 

Section 105: and
(2) obtain from the general partners from time to time upon reasonable demand <il true 

and full information regarding the state of the business and financial condition of the 
limited partnership, (ii) promptly after becoming available, a copy of the limited partner­
ship's federal, state, and local income tax returns for each year, and uiii other information 
regarding the affairs of the limited partnership as is just and reasonable.

COM M ENT

Section 305 changes and n  ita te s  the rig h ts  of lim ited p a rtn e rs  to inform ation about the p a r tn e r­
ship  form erly provided oy Section 10 of the p rio r -om forro- ia w. la it i  Vet. Its im portance has 
increased as a  resell, o f the 1085 A ct's su b s titu tin g  the records of the p a rtnersh ip  for the cert;: wale 
o f limited partm  rshm  as ihe place w here certa in  •ategories ut inform ation .me to : Pept.



Section 305, which should be read to g e th e r with Section 105(b). provides a m echanism  for limited 
p a rtn e rs  to obtain inform ation ab o u t the p a rtnersh ip  u sefu l to them  in m aking decisions concerning 
the  p a rtn e rsh ip  and their investm ents in it. Its purpose is noT~to provide a m echanism  for 
com petitors of the  partn e rsh ip  o r o th ers  having in te res ts  o r agendas adverse to the p a rtn e rsh ip 's  to 
su b v ert the p a rtn e rsh ip ’s business. It is assum ed th a t co urts will pro tect lim ited p a rtnersh ips from 
ab u ses and a tte m p ts  to m isuse Section J05 for im proper purposes.

ARTICLE 4 

GENERAL PARTNERS

§ 101. Admission of Additional General Partners
After the filing of a limited partnership's original certificate of limited partnership, 

additional general partners may he admitted m4y as provided in writing in the partnership 
agreement or. if the partnersnip agreement does not provide in writing for the admission 
of additional general partners, with the spec ific written consent of each—partner all 
partners.

COM M ENT

Section 401 is derived from , hut represent.- a significant d ep artu re  from. Section 9 ll)le t o f the p rie r 
uniform  law 1916 Act and Section 101 of the l'.<76 Act, wmch required, and carries- ove r ■ tho 
unw aivable  re q u irem ents th a t  a ll iim ne n p a rtn e r* m us s con»> n t  as a condition to  the admission o f an 
additional genera l p a r tn e r , th a t ail Iimited pa rtn e rs  consent and th a t such co nsen t m ee t specifically 
identify the g en era l p a rtn e r involved. Section 401 of the 19S5 Act provides th a t the  w ritten  
p a rtnersh ip  ag reem en t determ ines the procedure lo r au thorizing  the admission of additional general 
pa rtn e rs , and th a t  the w ritten  consent of ail p a rtn e rs  is required onlv when the p a rtnersh ip  
a g reem en t fails to address the Question.

§ 402. Events of Withdrawal
Except as approved by the specific written consent of all partners at the time, a person 

ceases to be a general partner of a limited partnership upon the happening of any of the 
following events:

(1) the general partner withdraws from the limited partnership as provided in Section
602:

(2) the general partner ceases to be a member of the limited partnership as provided in 
Section 702;

(3) the general partner is removed as a general partner in accordance with the 
partnership agreement:

(41 unless otherwise provided in writing in the eertificateof-limited partnership agree­
ment. the general partner: (i) makes an assignment for the benefit of creditors: lii) files a 
voluntary petition in bankruptcy: (iiil is adjudicated a bankrupt or insolvent: liv) files a 
petition or answer seeking for himself [or herself] any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution, or similar relief under any statute, 
law. or regulation: tv) files an answer or other pleading admitting or failing to contest the 
material allegations of a petition filed against him [or her] in any proceeding of this 
nature: or <vi) seeks, consents to. or acquiesces in the appointment of a trustee, receiver, 
or liquidator of the general partner or of all or any substantial part of his [or her| 
properties:

(5) unless otherwise provided in writing in the certificate of. linuted partnership agree­
ment. [120] days after the commencement of any proceeding against the general partner

LIMITED PARTNERS. 'ACT § S05
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seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution, 
or similar relief under any statute, law, or regulation, the proceeding has not been 
dismissed, or if within [90] days after the appointment without his [or her) consent or 
acquiescence of a trustee, receiver, or liquidator of the general partner or of all or any 
substantial part of his (or her] properties, the appointment is not vacated or stayed or 
within [90] days after the expiration of any such stay, the appointment is not vacated;

(6) in the case of a general partner who is a natural person,
(i) his (or her] death; or
lii) the entry of an order by a court of competent jurisdiction adjudicating him [or

her] incompetent to manage his [or her] person or his [or her] estate;
(7) in the case of a general partner who is acting as a general partner by virtue of 

being a trustee of a trust, the termination of the trust (but not merely the substitution of 
a new trustee);

(8) in the case of a general partner that is a separate partnership, the dissolution and 
commencement of winding up of the separate partnership;

(9) in the case of a general partner that is a corporation, the filing of a certificate of 
dissolution, or its equivalent, for the corporation or the revocation of its charter, or

(10) in the case of an estate, the distribution by the fiduciary of the estate's entire 
interest in the partnership.

COM M ENT

Section 402 expands considerably the provisions o f Section 20 of the p rio^-w iform -liw  1916 Act, 
which provided for dissolution in the event o f the re tirem ent, d ea th  o r insanity  o f a  general partner. 
Subdivisions ( 1 ), (2) and i3) recognize th a t the  general p a rtn e r 's  agency relationship  is term inable a t  
will, a lthough  it may re su lt in a breach o f the partnersh ip  ag reem en t giving rise to an action for 
dam ages. Subdivisions 141 and (5) reflect a judgm en t that, unless the  lim ited p a rtn e rs  agree  
otherw ise, they o u g h t to have the power to rid them selves of a  general p a rtn e r who is in such dire 
financial s tra its  th a t he is th e  subject o f proceedings under the  N ational B ankruptcy  A«t Code or a 
sim ilar provision o f law. Subdivisions (6) th rough  (10) simply e lab o rate  on the notion of d eath  in the 
case of a  general p a rtn e r w ho is not a natu ral person. Of cours e , tho-add ition o f -th» words  ' 'a nd in 
th<»-pa rtn e r6h ip -ag re e me n t-' wa s -no t 'in te nded- to -s u g g e s t tha t- l iabd itio6 to th ird- par u oe-oou id -bo 
a f feoted -hy pvovieions - in- t he  p a r t non.twp- ag roome nt. Subdivisions <41 and (5) d iffe r from  their 
co u n te rp arts  in the  1976 Act, reflecting  the policy underlying th e  1985 revision of Section 201, that 
the  p a rtnersh ip  ag reem en t, no t the  certificate  o f limited partnersh ip , is the  appropria te  docum en t7or 
se ttin g  ou t m ost provisions re la ting  to the respective powers, r ig h ts  and obligations ot the p a rtn e rs  
in te r se. A lthough the partn e rsh ip  ag reem en t need not be w ritten , the 1985 Act provides that, to 
p ro tect the p a rtn e rs  from  fraud , these and certain  o th er particu larly  significant provisions m u st be 
s e t  ou t in a w ritten  partn e rsh ip  ag reem en t to  be effective  fo r the  purposes described in the  Act.

§ 403. General Powers and Liabilities
(a) Except as provided in this [Act] or in the partnership agreement, a general partner 

of a limited partnership has the rights and powers and is subject to the restrictions of a 
partner in a partnership without limited partners.

(b) Except as provided in this [Act], a general partner of a limited partnership has the 
liabilities of a partner in a partnership without limited partners to persons other than the 
partnership and the other partners. Except as provided in this [Act] or in the partnership 
agreement, a general partner of a limited partnership has the liabilities of a partner in a 
partnership without limited partners to the partnership and to the other partners.

COM M ENT

Section 403 is derived from  Section 9(1) o f the 1916 Act.
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§ 404. C o n t r ib u t io n s  b y  G e n e r a l  P a r t n e r

A general partner of a limited partnership may make contributions to tho partnership 
and share in the profits and losses of, and in distributions from, the limited partnership as 
a general partner. A general partner also may make contributions to ind sharr in 
profits, losses, and distributions as a limited partner. A person who is both a general 
partner and a limited partner has the rights and powers, and is subject to the restrictions 
and liabilities, of a general partner and. except as provided in the partnership agreement, 
also has the powers, and is subject to the restrictions, of a limited partner to the extent of 
his (or her] participation in the partnership as a limited partner.

COM M ENT

Section 404 is derived from Section 12 of the p r ior-u niform -law 1016 Act and m akes clear th a t  the 
p a rtnersh ip  ag reem en t may provide th a t a genera l p a rtn e r who is also a limited p a rtn e r may exercise 
all o f the powers of a  limited partner.

§ 403. Voting
The partnership agreement may grant to all or certain identified general partners the 

right to vote (on a per capita or any other basis), separately or with all or any class of the 
limited partners, on any matter.

COM M ENT

Section 403 is ne v; f irs t appeared  in the 11)76 Act and is intended to make it c lear th a t  the Act does 
not requ ire  th a t the limned partn e rs  have any rig h t to vote on m atte rs  as a  sep a ra te  class.

ARTICLE 5 

FINANCE

§ 301. Form of Contribution
The contribution of a partner may be in cash, property, or services rendered, or a 

promissory note or other obligation to contribute cash or property or to perform services.

COM M ENT

As noted in the com m ent to Section 101. the explicit perm ission to m ake contributions o f services 
expands Section 4 of the p rio r o n iform -law. 1916 Act.

§ 302. Liability for Contribution
(a) A promise bv a limited partner to contribute to the limited partnership is not 

enforceable unless set out m a writing signed by the limited partner.
ijuitd Except as provided in the cortifkato-af-Umited partnership agreement, a partner 

is obligated to the limited partnership to perform any enforceable promise to contribute 
cash or property or to perform services, even if he (or she] is unable to perform because 
of death, disability, or any other reason. If a partner does not make the required 
contribution of property or services, he [or she] is obligated at the option of the limited 
partnership to contribute cash equal to that portion of the value, as stated in the 
c»r;n~icat»‘of- limited partnership records required to be kept pursuant to Section 105, of 
the stated contribution which has not been made.

(4foc) Unless otherwise provided in the partnership agreement, the obligation of a 
partner to make a contribution or return money or other property paid or distributed in 
viol: .ion of this [Act] may be compromised only by consent of all partners. Notwith­
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s ta n d in g  th e  c o m p ro m ise , a  c r e d i to r  o f  a  lim ite d  p a r tn e r s h ip  w h o  e x te n d s  c r e d i t  o r  w h o se  
daim-anses, o th e r w is e  a c ts  in re lia n c e  on  t h a t  o b lig a t io n  a f t e r  th e  f ilin g  o f  th e  c e r t if ic a te

o a ea , r e f le c ts  th e  o b lig a t io n , a n d  b e fo re  th e  a m e n d m e n t  o r  c a n c e lla t io n ^ th e re o f  to  r e f le c t  
th e  c o m p ro m ise ,  m a y  e n fo rc e  th e  o r ig in a l  o b lig a tio n .

COMMENT
Section .502(a) is new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the prior uniform 

acts, the 19*5 Act does not require that promises to contribute cash, property, or services be described m 
the limited partnership certificate, to protect against fraud it requires instead that such important prom­
ises be in a signed writing.

Altnough Section 17(11 of the pn or-umfom d a w  1918 Act required a p a rtn e r to fulfill his prom ise to make 
contributions, the  addition of contributions in the  form of a  prom ise to ren d er services m eans th a t a p artner 
who is unable to  perform  those services because of death  or disability as well as because of an intentional 
default is required  to pay the  cash value of the  services unless the  eewdWatosofomitod fm rtiw sdH p oartner- 
snip agreem ent provides otherw ise.

Subdivision ehf (cj is derived from, but expands upon. Section lTdli of the pn o f-umfermdow 11HH Act.

§ 503. Sharing of Profits and Losses
The profits and losses of a limned partnership shall be allocated among the partners, 

and among classes of partners, in the manner provided in writing in the partnership 
agreement. If the partnership agreement does not so provide in writing, profits and 
losses shall be allocated on the basis of the value, as stated in tne cerwfwate-of-limitod 
partnership records required to he kept pursuant to Section 105, of the contributions made 
by each partner to the extent they have been received by the partnership and have not 
been returned.

COMMENT
Section 503 iwww first appeared in the 1976 Act. The ppw- owform-law 11)16 Act did 

not provide fop the basis on which partners would share profits and losses in the absence 
of agreement. The 19S5 Act differs from us counterpart in the 1976 Act by requiring 
that, to he effective, the partnership agreement provisions concerning allocation of profits 
and losses be in writing, and by us reference to records required to be kept pursuant to 
Section 105. the latter reflecting the ID So changes in Section -01.

§ 501. Sharing of Distributions
Distributions of cash or other assets of a limited partnership shall be allocated among 

the partners and among classes of partners in the manner provided in writing in the 
partnership agreement. If the partnership agreement does not so provide in writing, 
distributions shall be made on the basis of the value, as stated in the vettifivate-of- limited 
partnership records required to be kept pursuant to Section 105. of the contributions made 
by each partner to the extent they have been received by the partnership and have not 
been returned.

COMMENT
Section 504 w new first appeared m the i?*7’i Act. The pmtf-mwfurmaaw I|ii Act did not provide 

Uit the basis on which partners would share distributions in the absence of agreement. Sectmn 'ut 
also differs from its counterpart in the 1976 Act bv requiring that, to be effective, the oartnersnii) 
agreement provisions concerning allocation .if lisiributions be in writimr. and m its reternnce to 
records required to be kept pursuant to Section 1h5. the latter reflecting the l‘K~> changes m Section 
-01. This section also recognizes that partners may <. jse to n̂.ire in distributions on a 
basis different from that on which they -.hare in profits and losses
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ARTICLE 6 

DISTRIBUTIONS AND WITHDRAWAL

§ 601. Interim Distributions
Except a s  provided in th is  Article, a  p a r tn e r  is en tit led  to receive d is t r ibu t ions  f ro m  a 

limited p a r tn e r s h ip  be fo re  his [o r  her] w ithd raw a l  from  the limited p a r tn e r s h ip  and  be fo re  
th e  disso lu tion  an d  w ind ing  up  the reof ;

144 to the  e x te n t  an d  a t  th e  t im es o r  upon th e  happen ing  o f  the  ev en ts  specified in the 
p a r tn e r s h ip  a g r e e m e n t —and

(2) if  a n y  di6 t r ib u tiotv-co n s t i t u t es a  re tu rn  o f  »fty-p a r t -o f4 i ie c o n t r ib u tion- unde r  Sec t ion 
608(c), to  t he -e x te n t  a n d -at- t h frAim#s-oE-upon t he  ha ppe n ing , o f  the e ve nts -spe c ified in tho

COMMENT
Section 601 is new firs t appeared in the 19*6 Act. The 1976 Act provisions have been modified to 

reflect the 1965 chances made in Section -01.

§ 602. Withdrawal o f  General Partner
A g e n e ra l  p a r tn e r  m ay  w i th d ra w  from a limited p a r tn e r s h ip  a t  any tim e by g iv ing  

w r i t te n  notice to the  o th e r  p a r tn e r s ,  bu t  if the  w ithd raw a l  violates the  p a r tn e r s h ip  
a g re e m e n t ,  th e  limited p a r tn e r s h ip  m ay  recover  from the  w i th d ra w in g  ge n e ra l  p a r tn e r  
d a m a g e s  fo r  b reach  o f  th e  p a r tn e r s h ip  a g re e m e n t  and  o f f se t  the d a m a g e s  a g a in s t  the  
am o u n t  o th e rw ise  d is t r ib u tab le  to him [or her],

COMMENT
Section 602 is-new firs t appeared in the 1976 Act, but is generally derived from Section 38 o f the 

Uniform  Partnership Act.

§ 603. Withdrawal of Limited Partner
A limited p a r tn e r  m ay  w i th d ra w  from  a limited p a r tn e r s h ip  a t  th e  time o r  upon the 

h ap p en in g  o f  ev en ts  specified in - ; he  ce r t if ic a te  o f  limited -p a r tn e rs h ip  ami in - a ccorda nce 
w ith  in w r i t in g  in the  p a r tn e r s h ip  a g re e m e n t .  If the ce rtif ica te  a g re e m e n t  does not 
spec ify  in w r i t in g  the  t im e o r  th e  e v en ts  upon the  happ en ing  o f  which a limited p a r tn e r  
m ay  w i th d ra w  o r  a  de f in ite  t im e fo r  the dissolution and  winding  up of  the  limited 
p a r tn e rsh ip ,  a limited p a r tn e r  m a y  w ithd ra w  up on  not less th a n  six m o nths '  p rior  w r i t te n  
notice to each gen e ra l  p a r tn e r  a t  his [o ther]  ad d re ss  on th e  books o f  the  lim ited 
p a r tn e r s h ip  a t  its  office in th is  S ta te .

COMMENT
Section 603 is derived from Section 16W4 of the prio r- umfe rre -U w 1916 Act. The 1976 Act 

provision has been modified to reflect the 1985 changes made in Section -'01 This section 
addition.""y reflects the policy determination, also embodied in certain other sections o f the 1985 Act, 
that to avoid f r .ud. agreements concerning certain matters o f substantial importance to the partners 
w ill be enforceable onlv if  m wntm g. I f  the partnership agreement does provide, in w riting, whether 
a limited partner mav withdraw and, if  he may, when and on what terms and conditions, those 
pnvn iong w i’ 1 control
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§ 604. D i s t r ib u t io n  U pon W i th d ra w a l
E xcep t as prov ided in th is  A rtic le , upon w ith d ra w a l any w ith d ra w in g  p a rtn e r is en titled  

to  receive any d is tr ib u tio n  to w h ich  he [o r  she] is e n tit le d  under the  pa rtnersh ip  
ag ree m en t and, i f  no t o the rw ise  prov ided in  the agreem ent, he [o r  she] is en title d  to 
rece ive, w ith in  a reasonable tim e a f te r  w ith d ra w a l, the fa ir  va lue o f  his (o r h e r] in te re s t in 
the  lim ite d  p a rtn e rsh ip  as o f  the date o f  w ith d ra w a l based upon his [o r  he r] r ig h t  to share 
in  d is tr ib u tio n s  fro m  the lim ited  pa rtne rsh ip .

COM M ENT

Section 604 te-oow firs t appeared in the 1976 A ct. U fixes the distributive share o f a withdrawing 
partner in the absence of an agreement among the partners.

§ 605. D i s t r ib u t io n  in Kind
E xcep t as provided in w r it in g  in the cer t i f ica te - o f - h mrted p a rtn e rsh ip  ag reem en t, a 

p a rtn e r, regard less o f  the na tu re  o f  his [o r he r] co n trib u tio n , has no r ig h t  to  demand and 
receive any d is tr ib u tio n  fro m  a lim ited  p a rtn e rsh ip  in any fo rm  o th e r than cash. Except 
as p rov ided in w r it in g  in the pa rtne rsh ip  agreem ent, a p a rtn e r m ay not be com pelled to 
accept a d is tr ib u tio n  o f  any asset in k ind  fro m  a lim ited  p a rtn e rsh ip  to  the e x te n t th a t the 
pe rcen tage o f  the asset d is tr ib u te d  to h im  [o r  he r] exceeds a percentage o f  th a t asset 
w h ich  is equa l to the  percentage in which he [o r  she] shares in d is tr ib u tio n s  fro m  the 
lim ite d  pa rtne rsh ip .

COMMENT

The firs t sentence o f Section 605 is derived from Section 16(3) o f the prio r uniform - lawi 1916 Act: 
it also d iffe rs from its counterpart in the 1976 Act, reflecting the 1985 changes made in Section 201. 
The second sentence firs t appeared in the 1976 Act, is now. and is intended to protect a limited 
partner (3nd the remaining partners) against a distribution in kind o f more than his share of 
particular assets.

§ 606. R ig h t  to  D is t r ib u t io n
A t  the tim e  a p a rtn e r becomes en title d  to receive a d is tr ib u tio n , he (o r she] has the 

s ta tus  o f. and is e n title d  to a ll rem edies ava ilab le  to, a c re d ito r o f  the lim ite d  pa rtne rsh ip  
w ith  respect to the d is tr ib u tio n .

COMMENT

Section 606 is-new firs t appeared in the 19T6 Act, and is intended to make it clear that the righ t of 
a partner to receive a distribution, as between the partners, is not subject to the equity risks of the 
enterprise. On the other hand, since partners entitled to distributions have creditor status, there did 
not seem to be a need fo r the extraordinary remedy o f Section 16(4llai o f the prior uni form law, 1916 
Act, which granted a limited partner the righ t to seek dissolution o f the partnership if  he was 
unsuccessful in demanding the return o f his contribution, I t  is more appropriate fo r the partner to 
simply sue as an ordinary creditor and obtain a judgment.

§ 607. L im i ta t io n s  o n  D is t r ib u t io n
A  p a rtn e r m ay no t receive a d is tr ib u tio n  fro m  a lim ited  p a rtn e rs h ip  to the  ex te n t tha t, 

a f te r  g iv in g  e ffe c t to  the d is tr ib u tio n , a ll lia b ilit ie s  o f  the lim ite d  pa rtne rsh ip , o th e r than 
lia b ilit ie s  to  pa rtn e rs  on account o f  th e ir  pa rtn e rsh ip  in te rests , exceed the fa ir  va lue o f  the 
p a rtn e rsh ip  assets.

COMMENT

Section 607 is derived from Section 16(1 lia) o f the prior- ootfornv-Uw, 1916 Act
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§ 608. Liability Upon Return of Contribution
(a) I f  a  p a r t n e r  h as  received th e  r e tu rn  o f  an y  p a r t  o f  his [or he r ]  contr ibution  without  

violation o f  the  p a r tn e r s h ip  a g r e e m e n t  o r  th is  [Act], he [o r  she]  is I 'able to th e  limited 
p a r tn e r s h ip  fo r  a  period o f  one y e a r  t h e r e a f t e r  fo r  the  a m o u n t  o f  the  re tu rn e d  co n t r ib u ­
tion. b u t  only to th e  e x te n t  n e c e s sa ry  to d is c h a rg e  the  l imited p a r tn e r s h ip 's  liabilities to 
c re d i to rs  w ho  e x te n d e d  c red i t  to th e  limited p a r tn e r s h ip  d u r in g  th e  period the  con tr ibu tion  
w a s  held by th e  p a r tn e r s h ip .

(b) If  a  p a r tn e r  has  received th e  r e tu r n  of  a n y  p a r t  o f  his (or  her] contr ibution  in 
violation o f  the  p a r tn e r s h ip  a g r e e m e n t  o r  this [Act], he [or  she]  is liable to the  limited 
p a r tn e r s h ip  for  a  period of  six y e a r s  t h e r e a f t e r  for  the  a m o u n t  o f  th e  contr ibution  
w ro n g fu l ly  r e tu rn e d .

(c) A p a r t n e r  receives  a  r e tu r n  of  his [o r  her]  con tr ib u t ion  to the  e x te n t  th a t  a  
d is t r ibu t io n  to him [o r  her] red uces  his [or  her) s h a r e  of  th e  fa ir  va lue  of  the  ne t a s s e t s  of 
th e  limited p a r tn e r s h ip  below th e  value, as  s e t  fo r th  in th e  ce r t i f ica te  of  lim ite d 
p a r tn e r s h ip  rec o rd s  req u i re d  to be kept  p u r s u a n t  to Section 105. o f  his contr ibution  which 
ha s  not been  d i s t r ib u te d  to him [o r  her].

COMMENT

Paragraph la l is derived from Section 17(4) o f the prior uni forro-law  1916 Act, but the one year 
statute o f lim itations has been added. Paragraph (b) is derived from  Section 17121(b) of the prior 
uni form -law 1916 Act but. again, a statute o f lim itations has been added.

Paragraph Id  is new , firs t appeared in the 1976 Act. The provisions o f form er Section 17(2) that 
referred to the partner holding as " tru s te e ' 3nv money or specific property w rongfu lly returned to 
him have been eliminated. Paragraphic) in the 1985 Act also differs from its counterpart in the 1976 Act to 
reflect the 1985 changes made in Sections 105 and 201.

ARTICLE 7

ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. Nature of Partnership Interest
A p a r tn e r s h ip  in te r e s t  is p e rso na l  o roperty .

COMMENT

This section is derived from Section 18 of the pnor-w u l»wm-law, 1916 Act.

I

§ 702. Assignment of Partnership Interest
Excep t  a s  p rov ided  in th e  p a r tn e r s h ip  a g r e e m e n t ,  a  p a r tn e r s h ip  in te re s t  is a s s ig n ab le  in 

whole o r  in p a r t .  An a s s ig n m e n t  o f  a  p a r tn e r s h ip  in te re s t  does not dissolve a  limited 
p a r tn e r s h ip  o r  en t i t le  th e  a s s ig n e e  to becom e o r  to exerc ise  an y  r ig h ts  of  a  p a r tn e r .  An 
a s s ig n m e n t  en t i t le s  th e  as s ig n ee  to  receive, to the  e x te n t  a s s ig n ed ,  only the d is t r ibu t ion  to 
which the  a s s ig n o r  would  be en tit led . E xcep t  a s  provided in the  p a r tn e rsh ip  a g re e m e n t ,  a 
p a r tn e r  c e ase s  to be a  p a r tn e r  upon a s s ig n m e n t  o f  all his [or  her]  p a r tn e rsh ip  in te re s t .

COMMENT

Section 19(1) o f the prio r  umfW m -Uw 1916 Act provided simply that "a lim ited partner # interest is 
assignable", raising a question whether any lim itations on the righ t of assignment were permitted. 
While the firs t sentence o f Section 702 recognizes that the power to assign may be restricted in the 
partnership agreement, there was no intention to affect in any way the usual rules regarding 
restraints on alienation o f personal property. The second and th ird sentences o f section 7D2 are 
derived from Section 19(31 o f the p rior- wm'orm - law . 1916 Act. The last sentence *■■**“ *- f»r»t 
appeared in the l l>~6 Act.
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§703
)

LIMITl pa r t n e r s h ip  act

§ 703. Rights of Creditor
On application to a cou.t of competent jurisdiction by any judgment creditor „f a 

partner, the court may charge the partnership interest of the partner with payment of the 
unsatisfied amount of the judgment with interest. To the extent so charged, the 
judgment creditor has only the rights of an assignee of the partnership interest. This 
[Act] does not deprive any partner of the benefit of any exemption laws applicable to his 
[or her] partnership interest.

COMMENT
Section 703 is derived from Section 22 o f the p rior uni form law 1916 Act but has not carried over 

some provisions that were thought to be superfluous. For example, references in Section 22(1) to 
specific remedies have been omitted, as has a prohibition in Section 22(2) against discharge o f the lien 
with partnership property. Ordinary rules governing the remedies available to a creditor and the 
fiduciary obligations of general partners w ill determine those matters.

§ 704. Right of Assignee to Become Limited Partner
(a) An assignee of a partnership interest, including an assignee of a general partner, 

may become a limited partner if and to the extent that (44 <j) the assignor gives the 
assignee that right in accordance with authority described in the certificate -of limited 
partnership agreement, or (i4 (_[i) all other partners consent.

lb) An assignee who has become a limited partner has, to the extent assigned, the 
rights and powers, and is subject to the restrictions and liabilities, of a limited partner 
under the partnership agreement and this [Act]. An assignee who becomes a limited 
partner also is liable for the obligations of his ror her] assignor to make and return 
contributions as provided in Article Articles 5 and 6. However, the assignee is not 
obligated for liabilities unknown to the assignee at the time he [or she] became a limited 
partner and which-could-not-be-aecertained-from the certificate-of-limited-partnership.

(c) If an assignee of a partnership interest becomes a limited partner, the assignor is 
not released from his [or her] liabilitv to the limited partnership under Sections '207 and 
502.

COMMENT
Section 704 is derived from Section 19 o f the prior uni form law , 1916 Act, but paragraph lb) defines 

more narrowly than Section 19 the obligations of the assignor that are automatically assumed by the 
assignee. Section 704 of the 1985 Act also d iffers from the 1976 Act to reflect the 19S5 changes 
made in Section 2 0 1 .

§ 705. Power of Estate of Deceased or Incompetent Partner
If a partner who is an individual dies or a court of competent jurisdiction adjudges lum 

[or her] to be incompetent to manage his [or her] person or his [or her] property, the 
partner's executor, administrator, guardian, conservator, or other legal representative 
may exercise all of the partner’s rights for the purpose of settling his [or her] estate or 
administering his [or her] property, including any power the partner had to give an 
assignee the right to become a limited partner. If a partner is a corporation, trust, or 
other entity and is dissolved or terminated, the powers of that partner may be exercised 
by its legal representative or successor.

COMMENT
Section 705 is derived from Section 21(1) o f the pftor-am iW m  U m. 1916 Act Former Section 21(2). 

making a deceased limited partner's estate liable for his liabilities as a limited partner was deleted as 
superfluous, w ith no intention o f changing the liability  o f the estate.



LIMITED P >JERSH IP ACT §801

ARTICLE 8 

DISSOLUTION

§ 801. Nonjudicial Dissolution
A limited partnership is dissolved and its affairs shall be wound up upon the happening 

of the first to occur of the following:
(1) at the time specified in the certificate of limited partnership'
(2) of upon the happening of events specified in writing in the con ilioato-of- ■ limited 

partnership agreement;
(2M3] written consent of all partners:
$^4) an event of withdrawal of a general partner unless at the time there is at least 

one other general partner and the certificate of limited written provisions of the 
partnership agreement permits permit the business of the limited partnership to be 
carried on by the remaining general partner and that partner does so, but the limited 
partnership is not dissolved and is not required to be wound up by reason of any event of 
withdrawal, if, within 90 days after the withdrawal, all partners agree in writing to 
continue the business of the limited partnership and to the appointment of one or more 
additional general partners if necessary or desired: or

entry of a decree of judicial dissolution under Section 802.

COM M ENT

Section 801 merely collects in one place all o f the events causing dissolution. Paragraph (3) is 
derived from  Sections 9( 11(g) and 20 o f the prior- uni form--law, 1916 A ct, but adds the 90-day grace 
period. Section 801 also d iffe rs from its counterpart in the 1976 Act to reflect the 1985 changes 
made in Section 301.

§ 802. Judicial Dissolution
On application by or for a partner the [designate the appropriate court] court may 

decree dissolution of a limited partnership whenever it is not reasonably practicable to 
carry1 on the business in conformity with the partnership agreement.

COM M ENT

Section 802 is new firs t appeared in the 1976 Act.

§ 803. Winding Up
Except as provided in the partnership agreement, the general partners who have not 

wrongfully dissolved a limited partnership or, if none, the bmited partners, may wind up 
the limited partnership’s affairs: but the [designate the appropriate court] court may 
wind n.p the limited partnership's affairs upon application of any partner, his [or her] legal 
representative, or assignee.

COM M ENT

Section 803 is now firs t appeared in the 1976 Act, and is derived in part from Section 37 of the 
Uniform  f tonoral Partnership Act.

5 804. Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be distributed as follows: 
(11 to creditors, including partners who are creditors, to the extent pert. . :ed by law. in
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§804 LIMi 0 PARTNERSHIP ACT

satisfaction of liabilities of the limited partnership other than liabilities for distributions to 
partners under Section 601 or 604;

(2) except as provided in the partnership agreement, to partner and former partners in 
satisfaction of liabilities for distributions under Section 601 or t04; and

(3) except as provided in the partnership agreement, to partners first for the return of 
their contributions and secondly respecting their partnership interests, in the proportions 
in which the partners share in distributions.

COMMENT
Section 804 revises Section 23 o f the prior-unifo rm ■ law 1916 Act by providing that (1) to the extent 

partners are also creditors, other than in respect o f their interests in the partnership, they share with 
other creditors, (2 ) once the partnership's obligation to make a distribution accrues, it must be paid 
before any other distributions of an "equ ity" nature are made, and (3) general and limited partners 
rank on the same level except as otherwise provided in the partnership agreement.

ARTICLE 9 

FOREIGN LIMITED PARTNERSHIPS

§ 901. Law Governing
Subject to the Constitution of this State, (i) the laws of the state under which a foreign 

limited partnership is organized govern its organization and internal affairs and the 
liability of its limited partners, and (ii) a foreign limited partnership may not be denied 
registration by reason of any difference between those laws and the laws of this State.

COMMENT
Section 901 is new , f irs t appeared in the 1976 Act.

§ 902. Registration
Before transacting business in this State, a foreign limited partnership shall register 

with the Secretary of State. In order to register, a foreign limited partnership shall 
submit to the Secretary of State, in duplicate, an application for registration as a foreign 
limited partnership, signed and sworn to by a general partner and setting forth:

(1) the name of the foreign limited partnership and, if different, the name under which 
it proposes to register and transact business in this State;

(2) the state State and date of its formation;
(3j-the-general character of tho business it-propose6-to-trar»;act in this State;
(4) (3) the name and address of any agent for service of process on the foreign limited 

partnership whom the foreign limited partnership elects to appoint; the agent must be an 
individual resident of this state State, a domestic corporation, or a foreign corporation 
having a place of business in, and authorized to do business in, this State;

(4) (_4) a statement that the Secretary of State is appointed the agent of the foreign 
limited partnership for service of process if no agent has been appointed under paragraph 
W) (3) or, if appointed, the agent’s authority has been revoked or if the agent cannot be 
foun3 or served with the exercise of reasonable diligence;

(4) (5) the address of the office required to be maintained in the Stats state of its 
organization by the laws of that State state or, if not so required, of the principal office of 
the foreign limited partnership; and
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(7) if tho-qortifwate of Iwmted-partnorahip fil8d-in-th«-foreigr.-limit«<i-partn»rehip'o gtato 
of organization->B-not required-to include the namee and buBinw 6 - add ro8tioo of tlto 
partnore, a fat of-tho namoa-and addrewwa.

(6) the name and business address of each general partner; and
(7) the address of the office at which is kept a list of the names and addresses of the 

limited partners and their capital contributionsTtogether with an undertaking bv the 
foreign limited partnership to keep those records until the foreign limited partnership's 
registration in this State is cancelled or withdrawn.

COM M ENT
Section 902 io new, f irs t appeared in the 1976 Act. I t  was thought that requiring a fu ll copy o f the 

certificate of lim ited partnership and all amendments thereto to be filed in each state in which the 
partnership does business would impose an unreasonable burden on interstate limited partnerships 
and that the information on--f ilo. was Section 902 required to be filed would be suffic ient to tell 
interested persons where they could write to obtain copies o f those basic documents. Subdivision (3) 
o f the 1976 Act has been omitted, and subdivisions (61 and (7) d iffe r from their counterparts in the 
1976 Act, to conform these provisions relating to the registration of foreign Iimited partnerships to 
the corresponding changes made bv the Act in the provisions relating to domestic limned partner­
ships. The requirement that an application fo r registration be sworn to bv a general partner is
simply intended to produce the same result as is provided fo r in Section 204(c) w ith respect to
certificates o f domestic limited partnerships: the acceptance and endorsement bv the Secretary o f 
State (or equivalent authority) of an application which was not swom by a general partner should be 
deemed a mere technical and insubstantial shortcoming, and should not result in the limited partner?' 
being subiected to general liability  fo r the obligations of the foreign limited partnership (See Section 
907(d).

§ 903. Issuance of Registration
(a) If the Secretary of State finds that an application for registration conforms to law 

and all requisite fees have been paid, he [or she] shall:
(1) endorse on the application the word "Filed", and the month, day, and year of the

filing thereof;
(2) file in his [or her] office a duplicate original of the application; and
(3) issue a certificate of registration to transact business in this State.

(b) The certificate of registration, together with a duplicate original of the application, 
shall be returned to the person who filed the application or his [or her] representative.

COM M ENT

Section 903 firs t appeared in the 1976 Act.

§ 904. Name
A foreign limited partnership may register with the Secretary of State under any name, 

whether or not it is the name under which it is registered in its state of organization, that 
includes without abbreviation the words "limited partnership" and that could be reg­
istered by a domestic limited partnership.

COM M ENT

Section 904 is -new. f irs t appeared in the 1976 Act.

LIMITED PARTNE' ^IIP ACT § 902

§ 90S. Changes and Amendments
If any statement in the application for registration of a foreign limited partnership was 

false when made or any arrangements or other facts described have changed, making the 
application inaccurate in any respect, the foreign limited partnership shall promptly file in



the office of the Secretary of S'ate a certificate, signed and sworn to by a general 
partner, correcting such statement.

COM M ENT

Section 905 ie-tvaw , f irs t appeared in the 1976 Act. I t  corresponds to the provisions of Section 202(c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration
A foreign limited partnership may cancel its registration by filing with the Secretary of 

State a certificate of cancellation signed and sworn to by a general partner. A cancella­
tion does not terminate the authority of the Secretary of State to accept service of process 
on the foreign limited partnership with respect to (claims for relief] [causes of action] 
arising out of the transactions of business in this State.

COM M ENT

Section 906 >6- new. firs t appeared in the 1976 Act.

§ 907. Transaction of Business Without Registration
(a) A foreign limited partnership transacting business in this State may not maintain 

any action, suit, or proceeding in any court of this State until it has registered in this 
State.

(b) The failure of a foreign limited partnership to register in this State does not impair 
the validity of any contract or act of the foreign limited partnership or prevent the foreign 
limited partnership from defending any action, suit, or proceeding in any court of this 
State.

(c) A limited partner of a foreign limited partnership is not liable as a general partner 
of the foreign limited partnership solely by reason of having transacted business in this 
State without registration.

(d) A foreign limited partnership, by transacting business in this State without registra­
tion, appoints the Secretary of State as its agent for service of process with respect to 
[claims for relief] [causes of action] arising out of the transaction of business in this 
State.

COM M ENT

Section 90" is-new. f irs t appeared in the 1976 Act.

§ 908. Action by (Appropriate Official]
The [designate the appropriate official] may bring an action to restrain a foreign limited 

partnership from transacting business in this State in violation of this Article.

COM M ENT

Section 908 i» new , f irs t appeared in the 1976 Act.

§ 905 1 'TED PARTNERSHIP ACT

ARTICLE 10 

DERIVATIVE ACTIONS

§ 1001. Right of Action
A limited partner may bring an action in fhe right of a limited partnership to recover a 

judgment in its favor if general partners with authority to do so have refused to bring the
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action or if an effort to cause those general partners to bring the action is not likely to 
. succeed.

COMMENT

Section 1001 is new. f irs t appeared in the 1976 Act.

§ 1002. Proper Plaintiff
In a derivative action, the plaintiff must be a partner at the time of bringing the action 

and (i) must have been a partner at the time of the transaction of which he [or she] 
complains or (ii) his [or her] status as a partner had-must have devolved upon him [or her] by 
operation of law or pursuant to the terms of the partnership agreement from a person who was a 
partner at the time of the transaction.

COMMENT

Section 1002 ia-new. f irs t appeared in the 1976 Act.

§ 1003. Pleading
In a derivative action, the complaint shall set forth with particularity the effort of the 

plaintiff to secure initiation of the action by a general partner or the reasons for not 
making the effort.

COMMENT

Section 1003 is-new, f irs t appeared in the 1976 Act.

§ 1004. Expenses
If a derivative action is successful, in whole or in part, or if anything is received by the 

plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the 
court may award the plaintiff reasonable expenses, including reasonable attorney's fees, 
and shall direct him [or her] to remit to the limited partnership the remainder of those 
proceeds received by him [or her].

COMMENT

Section 1004 ifr new , f irs t appeared in the 1976 Act.

LIMITED PARTT 'SHIP ACT § 1001

A R T I C L E  11 

M I S C E L L A N E O U S

§ 1101. Construction and Application
This [Act] shall be so applied and construed to effectuate its general purpose to make 

uniform the law with respect to the subject of this [Act] among states enacting it.

COMMENT

Because the principles set out in Sections 28(1) and 29 o f the 1916 Act have become so universally 
established, it was fe lt that the 1976 and 1965 Acta need not contain express provisions to the .same 
effect. However, it  is intended that the principles enunciated in those provisions uf the lD lti Act also 
apply to this Act.
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§ 1102 I 'TED PARTNERSHIP ACT

This [Act] may be cited as the Uniform Limited Partnership Act.

§ 1103. Severability
If any provision of this [Act] or its application to any person or circumstance is held 

invalid, the invalidity does not affect other provisions or applications of the [Act] which 
can be given effect without the invalid provision or application, and to this end the 
provisions of this [Act] are severable.

§ 1104. Effective Date. Extended Effective Date and Repeal
Except as set forth below, the effective date of this [Act] i s  and the following

acts [list prier existing limited partnership acts] are hereby repealed:
(1) The existing provisions for execution and filing of certificates of limited partner­

ships and amendments thereunder and cancellations thereof continue in effect until 
[specify time required to create central filing system], the extended effective date, and 
Sections 102. 103, 104, 105, 201, 202, 203, 204 and 206 are not effective until the extended 
effective date.

(2) Section 402. specifying the conditions under which a general partner ceases to be a 
member of a limited partnership, is not effective until the extended effective date, and the 
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501, 502 and 608 apply only to contributions and distributions made after 
the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act],
(5) Article 9, dealing with registration of foreign limited partnerships, is not effective 

until the extended effective date.
(6) Unless otherwise agreed by the partners, the applicable provisions of existing law 

governing allocation of profits and losses irather than the provisions of Section 503), 
distributions to a withdrawing partner (rather than the provisions of Section 604), and 
distributions of assets upon the winding up of a limited partnership (rather than the 
provisions of Section 604) govern limited partnerships formed before the effective date of 
this [Actl.

COM M ENT

Subdivisions 16) and (7) did not appear in Section 1104 of the 1976 Act. They are included in the 
1985 Act to ensure that the application of the Act to limited partnerships formed and existing before 
the Act becomes effective would not violate constitutional prohibitions against the impairment of 
contracts.

§ 1102. Short Title

§ 1105. Rules for Cases Not Provided for in This [Act]
In any âse not provided for in this [Act] the provisions of the Uniform Partnership Act 

govern.

COM M ENT

The result provided for in Section 1105 would obtain even in its absence in a urisdiction which had 
adopted the L'niform Partnership Act, by operation ot Section 6 o i that act.
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§ 1106. Savings Clause
The repeal o f any statutory provision by this TActl does not impair, o r otherwise affect. 

the organization o r the continued existence o f a limited partnership existing at the 
effective date o f this [Act], nor does the repeal o f any existing statutory provision bv this

LIMITED PARTNERS... °  ACT § 1106

Act impair any contract o r affect any righ t accrued before the effective date o? thisAct

COMMENT
Section 1106 did not appear in the 1976 Act. I t  is included in the 1985 Act to ensure tha t the 

application of the Act to limited pannerehips formed and existing before the Act become3 effective 
would not violate constitutional prohibitions against the Impairment o f contracts.
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H B  112: "An A ct re la tin g  to  lim ited  p a rtn e rsh ip s ; an d  
p rov id in g  fo r  an  effective date."

The Department of Commerce and Economic Development favors passage of 
House Bill 112, as it provides greater uniformity to the Uniform Partnership 
Act. These amendments to Chapter 128, SLA 1992, effective July 1,1993, will 
have, to a small degree, some filing reduction of activity by the department, 
due to the deletions of information to be filed.

While no amendments are offered by the department, the Legislature may 
wish to consider the following:

1. Section 1 and Section 18 delete the requirement of 
a limited partnership to file a general character of 
the business it proposes to transact. It is suggested 
that the Legislature may wish to weigh the inclu­
sion of a Standard Industrial Classification code 
(SIC) to be filed with the department. This would 
provide statistical information to agencies of the 
state government and to others whc wish to deter­
mine the scope of Limited Partnership businesses 
operating in the State of Alaska. The SIC codes are 
a requirement for business licenses and for corpora­
tions filing with the department. This information 
has been helpfid in Economic Development studies.

2. The department in preparation for the July 1,1993, 
effective date of Chapter 128 SLA 1992, has found 
that other states have had some administrative 
problems with the lack of authority to dissolve a 
limited partnership when it becomes known that the 
limited partnership no longer has any operational 
existence. The only action available to the depart­
ment would be to remove the nonfunctional limited 
partnership at the expiration date listed on its 
certificate. It might be appropriate for the Legisla­
ture to consider including the department as one 
that could make application to Superior Court for 
judicial dissolution (Section 32.11.380).

The department appreciates the opportunity to state our position, and finds 
that should HB 112 pass, there would be no fiscal impact upon the agency.

v
Paul Fuhs.pbmmissioner"

2 -  ______
D ate

PF.'WFE/lvsl49. T.1v2823c
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FISCAL NOTE

STATE OF ALASKA BILL NO. _HB 112
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill repeals, reenacts, and amends a good part o f the s ta te 's  Lim ited 
Partnership A c t, AS 3 2 .1 0 ,  w h ich  was firs t adop ted  in -4 -8S 2^7The bill deals w ith 
transac tions  b e tw ee n  p riva te  parties, and it w ill n o t have a fisca l im pact fo r the 
D epartm ent o f Law .
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Date Referred: March 22, 1993 FURTHER REFERRALS:

Date of Committee Action:

The FINANCE Committee considered: HB 113

HOUSE BILL NO. 113 CHARITABLE & TELEPHONIC SOLICITING/SALES

"An Act regulating the solicitation of contributions by charitable organizations and paid solicitors and the 
solicitation of sales by telephonic means; and amending Alaska Rules of Civil Procedure 79 and 82."

RECOMMENDATIONS: ^
be replaced w ith ________P  T b  V\ \ \ P b  P~ \ )

[ ] the same title 
.1 ] a new title

[ ] have attached amendments(s)
[ ] do pass 
[ ] do not pass 
1 . iio recommendations 
[ ] individual recommendations 
[ ] addition^ referral to th e ____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): lDepl)

[ ] fiscal im pact___________________________

[ ] zero fiscal note

APPROVES PREVIOUS: 

[ ] fiscal no te(s)______

(D<puD»ie)

\ M  zero fiscal note(s) 'r7 Tb\ S ' \ c \ ~5
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'ate Referred: February 1, 1993 FURTHER REFERRALS:

7ate of Committee Acuon: ?> /O u!  / J3 

■ he LABOR AND COMMERCE Committee considered:

Finance

H B  113

10USE BILL NO. 113 CHARITABLE & TELEPHONIC SOLICITLNG/SALES

An Act regulating the solicitation of contributions by charitable organizations and paid solicitors
md the solicitation of sales by telephonic means: and amending Alaska Rules of Civil Procedure 79 and 82."

RECOMMENDATIONS: 
be replaced with_______

| ] die same title 
_[ ] a new title

1 ] have attached amendments(s) 
[/] do pass 
[ ) do not pass 
[ J no recommendations 
[ ] individual recommendations 
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[ ] Fiscal impact__________________
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Date Referred: March 5, 1993 

Date of Committee Action: 3  -  I 4 ' 9 

The JUDICIARY Committee considered: 

HOUSE BILL NO. 113

FURTHER REFERRALS: Finance

HB 113
CHARITABLE & TELEPHONIC SOLICITING/SALES

"An Act regulating the solicitation of contributions by charitable organizations and paid solicitors and the 
solicitation of sales by telephonic means; and amending Alaska Rules of Civil Procedure 79 and 82."

RECOMMENDATIONS: 
be replaced with_______

|><̂  the same title 
.1 ] a new title

[ ] have attached amcndrnents(s) 
[XI do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e ____ Committee

ADOPTS: ________________________ letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dcpl) APPROVES PREVIOUS: (Dift/Dits)



FISCAL NOTE
STATE OF ALASKA

1993 LEGISLATIVE SESSION

BILL NO. HB 113

Revision Date: February 1 2, 1993__________________
Title: "...regulating the solicitation of charitable______
contributions...solicitation of sales bv telephonic means.

Soonsor: Representative Larson____________________
Requestor: Representative Larson__________________

Department Affected: Law
BRU: Legal Services_______
Component: Fair Business Practices
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 113
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill would amend Title 45 by adding regulatory provisions to address abuses in 
charitable fundraising and telemarketing solicitations.

Under this bill, non-exempt charities would be required to:

1. File registration papers w ith  the attorney general identifying the party making the 
charitable solicitation, and describing the charitable purpose to be served w ith  the proceeds;

2. Execute written contracts w ith  any paid fundraisers establishing the method of 
payment for the paid fundraiser, including the amount cf any contingent fee; and

3. Provide certain information to donors.

Non-exempt telemarketers would be required to:

1. Register w ith the attorney general; and

2. Execute written contracts w ith  customers as a condition of closing any sales. This 
provision creates an enforceable "cooling o ff period" thet is currently lacking in these high 
pressure sales situations.

The bill provides criminal penalties for charitable solicitors who refuse to honor the 
consumer's right to  revoke a deal, or w ho take the consumer's money w ithout observing the 
cooling off period under the written contract provision.

This bill is an attempt to solve the related problems presented by high pressure charity 
fundraisers who make misrepresentations regarding their fundraising purposes; and telephone 
sales artists who use high pressure tactics to .ell merchandise at greatly inflated prices w ith 
false promises of extravagant prizes, and other illusory inducements.

Because there is no regulatory scheme now in effect, the Department of Law cannot 
say w ith certainty how much additional s ta ff time will be required to meet the paperwork 
generated by this bill. But we estimate that the initial year's filings will not greatly exceed 
250  charities, and 100 telemarketers.

The sta ff time needed to file the registration documents will be partially offset by a 
time savings in the investigation sphere, because the files will contain data that significantly 
reduces investigative effort in cases involving charitable fundraisers and telemarketers. 3oth 
types of cases currently involve significant investigative time spent identifying the people and 
organizations involved. Of course, to the extent that the bill deters illegal conduct, it will 
result in additional reductions ot investigative time, due to the reduction in law violations 
requiring investigation. Investigators will be free to devote resources to those other pressing 
matters needing their attention which currently go unaddressed because of reduced funding.

In the event that the time estimates are inaccurate, the Department of Law mey need 
to return w ith  a request for additional funding in the future. Until such time, however, this 
bill does not require an increased appropriation.



130 Seward Street, Suite 400 
Juneau, Alaska 99801-2105

April 19, 1993

Sectional summary of CSHB 113(FIN)

Representative Ron Larson 
Attn: Judy

Th :sa L. Bannister df>
Legislative Counsel

You have requested a sectional summary of the above described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of 
its contents.

Section 1 of the bill adds a new chapter regulating telephonic solicitations.

Section 45.63.010 requires a person selling property or services by telephonic means 
to register with the Department of Law before the solicitation campaign, if the 
person makes substantially the same offer on substantially the same terms to two or 
more persons. Establishes certain procedures and information requirements for 
registration. Prohibits the seller from giving false information in the notice of intent 
to engage in the solicitation campaign.

Section 45.63.020 requires a telephonic seller to obtain from the buyer a signed, 
written contract before finalizing a purchase payment. Requires the contract to notify 
the buyer of the buyer’s cancellation and replacement rights under sec. 45.63.030.

Section 45.63.030 provides the buyer with certain cancellation and replacement rights. 
Establishes when the sale becomes final.

Section 45.63.040 prohibits the seller from making certain representations to the 
buyer.

Section 45.63.050 prohibits a waiver of the buyer’s rights under the chapter. Makes 
a waiver void.

SECTIONAL ANALYSIS
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POSITION PAPER 
HB 113

I have introduced HB113 in an effoit to regulate telemarketers and Charitable 
Organizations who solicit donations by telephone. There has been a dramatic 
increase in fraudulent activity in this area. It has been brought to m y  attention 
that these scam artists have caused the loss of millions of dollars each year in 
Alaska -  money that would otherwise circulate among legitimate businesses in 
the local economy. Many of these victims are elderly or reside in native villages 
and once a solicitor has been successful in ripping these people off, their name is 
often sold to other solicitors, in order to continue the practice.

I would hope with regulations in place, the public, would have a renewed trust, 
again, in giving to legitimate charitable organizations, and that the immediate 
distrust when that telephone rings would be replaced with a confidence that a 
person is giving to a regulated charity, and indeed that their hard earned money 
is going to that organization and its charitable needs.

A  mandated "cooling off period" prohibits the telemarketer from taking the 
customer's money until the agreement is reduced to a written contract. This will 
avoid hasty credit card transactions over the phone, without the consumer having 
die time to consider the donation.

These types of regulations are already in place in other states, it is time for 
Alaska to take the steps needed in regulating this type of activity.
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M E M O R A N D U M

TO: Senator Robin Taylor, Chairman
Senate Judiciary Committee

FR O M :  Representative Ron Larson • \

DATE: April 13, 1993

RE: Request to Hear - H B  113

I respectfully request that HB113, An Act regulating the solicitation of 
contributions by charitable organizations and paid solicitors and the solicitation of 
sales by telephonic means, be heard in the Senate Judiciary Committee pending 
referral from the Senate Labor and Commerce Committee. It is being scheduled 
for hearing in Senate L & C  on Tuesday, April 20th. H B  113 is m y  personal 
priority for this session. In order to have a chance of passing this session, I 
would appreciate a hearing by the Committee at the end of next week, pending 
referral. Thank you for your attention to this request.

This bill passed out of House L & C  with 5DP, out of House Judiciary with 5DP 
and 1NR. It passed out of Finance with 5DP, 4 N R  and 1 A M  (which was taken 
care of in Finance). H B 1 13 passed the House unanimously.

There has been a dramatic increase in fraudulent activity in this area. 
This bill will regulate telemarketers and Charitable Organizations who solicit 
donations by telephone. These scam artists have caused the loss of millions of 
dollars each year in Alaska— money that might otherwise circulate among 
legitimate businesses in the local economy. Many of these victims are elderly or 
reside in native villages and once a solicitor has been successful in ripping these 
people off, their name is often sold to other solicitors.

These types of regulations are already in place in other states, it is time for 
Alaska to take the steps needed in regulating this type of activity.
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M E M O R A N D U M

to H o n o r a b l e  H o n  L a r s o n  
s t a t e  of A l a s k a  
H o u s e  o f  R e p r e s e n t a t i v e s

S t a t e  o f  A l a s k a
Department of Law

J a n u a r y  29, 1993DATE 

FltE NO:

TEL. NO.: 269—5206

subject H o u s e  b i l l  r e g u l a t i n g
t e l e p h o n i c  and c h a r i t a b l e  
s o l i c i t a t i o n s

FROM;

D e s c r i p t i o n  of Bi l l

T h i s  bill w o u l d  r e g u l a t e  s o l i c i t a t i o n s  for t e l e p h o n i c  
sales a n d  c h a r i t a b l e  fund raising; a reas w h i c h  are, f o r  t h e  mo s t  
part, unr e g u l a t e d .  S t a t e  c o n s u m e r  p r o t e c t i o n  i n v e s t i g a t o r s  have 
n o t i c e d  a d r a m a t i c  i n c r e a s e  in f r a u d u l e n t  a c t i v i t y  in t h i s  area. 
M o s t  s t a t e s  ha v e  a d o p t e d  legislation d e a l i n g  w i t h  c h a r i t a b l e  
s o l i c i t a t i o n  fraud a n d  t e l e m a r k e t i n g  scams, but A l a s k a  la g s  behind. 
A s  a result, sc a m  a r t i s t s  are i n c r e a s i n g l y  a v o i d i n g  t h o s e  states, 
and a r e  c o n c e n t r a t i n g  t h e i r  act i v i t i e s  on u n r e g u l a t e d  states, such 
as Alaska. W e  b e l i e v e  t h a t  t h e y  c a use the loss of m i l l i o n s  af 
d o l l a r s  e a c h  ye a r  in A l a s k a  — * m o n e y  w h i c h  w o u l d  o t h e rwise 
c i r c u l a t e  a m o n g  l e g i t i m a t e  b u s i n e s s e s  in t h e  l o cal economy. Many 
of t h e  v i c t i m s  a r e  e l d e r l y  or res i d e  in n a t i v e  villages, a n d  ve 
h a v e  d o c u m e n t e d  cases w h e r e  individual v i c t i m s  h a v e  lost 
s u b s t a n t i a l  a m o u n t s  of m o n e y  —  in the te n s  o f  t h o u s a n d s  of 
dollars.

5f>ction_jj Regulation ,of .Telemarketers

P u r p o s e : T h i s  s e c t i o n  is d e s i g n e d  t o  c u r t a i l  a rampant
f o r m  o f  f r a u d  w h i c h  t y p i c a l l y  i n volves a h i g h  p r e s s u r e  s a l e s  pitch 
b y  telephone. T h e  c a l l e r  is a l m o s t  inv a r i a b l y  an o u t - o f - s t a t e  
"boiler room" o p e r a t o r  w i t h  m i n i m a l  ties t o  any one locality, and 
w i t h  t h e  a b i l i t y  to  q u i c k l y  c l o s e  u p  shop, ch a n g e  identity, a n d  r e­
o p e n  at a n o t h e r  location.

T h e  t y p i c a l  s c a m  involves a  p r o m i s e  to t h e  c o n s u m e r  that 
(s)he h a s  w o n  a f a b u l o u s  prize, u s u a l l y  i n c l u d i n g  a n e w  car, and 
all t h a t  is n e c e s s a r y  to  g o t  the n e w  car (or o t h e r  f a b u l o u s  prize) 
is t h a t  t h e  c o n s u m e r  a g r e e  to  p u r c h a s e  p r o d u c t s  (frequently 
v i t a m i n s  o r  sk i n  ca r e  products) for a h i g h  price, u s u a l l y  in the 
$500 t o  $750 range. T h e  s e l l e r  utilizes h i g h  p r e s s u r e  t a c t i c s

, ^     . jJ  vnrrtvd on rocyvtod b y <
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d e s i g n e d  to  force t h e  consumer t o  m a k e  a q u i c k  decision t o  a g r e e  to 
the purchase, lest t h e  opport u n i t y  to w i n  the fabulous p r i z e  be 
lost. T h e  consumer is u s u a l l y  r e quired t o  m a k e  p a y m e n t  o n  the 
spat, e i t h e r  by a uthorizing a credit card c h a r g e  ov e r  t h e  t e l e p h o n e  
or, m o r e  recently, by writing out a check w h i c h  is p i c k e d  u p  w i t h i n  
m i n u t e s  by  a courier, such as Federal Express, d i s p a t c h e d  b y  the 
telemarketer. The con s u m e r  is pro m i s e d  t h a t  (s)he will r e c e i v e  the 
v a l u a b l e  prize; after several weeks. B y  t h e  time the con s u m e r  
r e a l i z e s  t h a t  the p r ize is n o t  forthcoming, t h e  t e l e m a r k e t e r  has 
f r e q u e n t l y  m o v e d  on to a n e w  location, w i t h  a new identity.

State i n v estigators ha v e  o b s e r v e d  that the v i c t i m s  of 
t h e s e  s c ams are f r e quently elderly, and once they agree to a sale 
by  one t e l e m a r k e t e r , they become t h e  target of n u m e r o u s  
t elema r k e t e r s  because t heir names are ad'.’ed to a "suckers list" 
w h i c h  is s o l d  for substantial sums o f  m o n e y  to other telemarketers.

R emedy -proposed bv b i l l: S e c t i o n  1 of the b i l l  attacks
the a b o v e - d e s c r i b e d  p r o b l e m  in t h r e e  important ways:

(1) It req u i r e s  r e g i s t r a t i o n  of telemarketers, i n c l u d i n g  
d e t a i l e d  i nformation about e x a c t l y  w h o  they are, their histories, 
and the physical location from w h i c h  they are operating?

(2) It m a n d a t e s  a "cooling off period" by p r o h i b i t i n g  
the t e l e m a r k e t e r  from t a k i n g  t h e  cus t o m e r ' s  m o n i y  u ntil the 
a g r e e m e n t  is redu c e d  to a  w r i t t e n  contract? and

(3) It p r ovides c riminal penalties for violators.

T h e  registration and i d entification requ i r e m e n t s  will 
a llow t h e  state to p i n p o i n t  t h e  individuals who are o p e r a t i n g  hi g h  
p r e s s u r e  tel e p h o n i c  sales, and deter m i n e  whet h e r  th e y  h a v e  p rior 
c ri m i n a l  h i s t o r i e s  or signif i c a n t  other p a s t  p r oblems d e a l i n g  w i t h  
sales fraud, m a k i n g  closer s crutiny appropriate. T h e  state 
c u r r e n t l y  h a s  no  e f f e ctive m e a n s  of f o r cing individuals, who 
c o n d u c t  s a les by  tel e p h o n i c  m e a n s  across s t ate lines, t o  ide n t i f y  
themselves. Businesses o p e r a t i n g  w i t h i n  A l a s k a  are r e q u i r e d  to 
ob t a i n  a state business license, but interstate t e l e m a r k e t e r s  
r o u t i n e l y  fail to com p l y  w i t h  th i s  r e q u i r e m e n t  —  and t h e y  a r e  the 
o p e r a t o r s  t h e  state has the m o s t  n e e d  to supervise.

T he w r i t t e n  contract r e q u i r e m e n t  w i l l  p u t  an e n d  t o  the 
"high pressure" tactic w h i c h  is so s u c cessful in s e p arating 
consu m e r s  fr o m  t h eir m o n e y  w h e n  the p r o m i s e  of a v a l u a b l e  p r i z e  is 
involved. Consumers w h o  h a v e  acquiesced to hi g h  p r e s s u r e  sales 
t e c h n i q u e s  f r e quently w i s h  to cancel the sa l e  a f ter th e y  h a v e  had 
t i m e  to c a l m l y  r e f l e c t  on t h e  transaction. But w h e n  t h e y  have 
a l r e a d y  aut h o r i z e d  a credit ca r d  sale by telephone, o r  a c o u rier
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h a s  a l r e a d y  p i c k e d  u p  t h eir payment, r e v o c a t i o n  of the sale is not 
always p o s s ible. The w r i t t e n  c o n t r a c t  r e q u i r e m e n t  wi l l  p u t  high 
p r e s s u r e  t e l e m a r k e t e r s  on more of a n  equal f o o t i n g  w i t h  local, 
e s t a b l i s h e d  m e r c h a n t s  w h o  are, o n  a  d a y - t o - d a y  basis, a c countable 
t o  t h e i r  c u s t o m e r s  a f ter the sale.

C r i m i n a l  penalties at t h e  f e l o n y  level are necessary if 
the r e g u l a t i o n s  a r e  t o  be taken s e r i o u s l y  b y  t h e  telemarketers. In 
o u r  experi e n c e ,  a n d  in discussions w i t h  o u r  coun t e r p a r t s  in other 
states, w e  f i n d  th a t  fraudulent t e l e m a r k e t i n g  opera t o r s  b u i l d  t h e  
c o s t  of d e f e n d i n g  c i v i l  suits into t h e i r  p r o f i t  structures, and are 
n o t  t h e  l e a s t  bit d e t e r r e d  b y  t h e  t h r e a t  of  c i vil litigation by 
s t a t e  a t t o r n e y s  general. M i s d e m e a n o r  p e n a l t i e s  w o uld not be 
a d e q u a t e  b e c a u s e  t h e y  do not p e r m i t  extradition, and fraudulent 
t e l e m a r k e t i n g  o p e r a t o r s  virtu a l l y  a l w a y s  w o r k  across s t ate lines. 
E l e v a t i n g  t h e  p e n a l t y  to t h e  felony level is, therefore, necessary 
in o r d e r  t o  p r o v i d e  a credible d e t e r r e n t  t o  t h o s e  w h o  are otherwise 
d i s p o s e d  t o  v i o l a t e  the law. C o n s i d e r i n g  t h e  de g r e e  of t h e f t  we 
h a v e  o b s e r v e d  in th i s  area, and the v u l n e r a b i l i t y  of m a n y  of  the 
victims, f e l o n y  t r e a t m e n t  is a p p r o p r i a t e  to the offense.

Exemptions: This bill is n o t e w o r t h y  for t h e  t y pes of
t r a n s a c t i o n s  not covered. The bi l l  p r o v i d e s  a t o tal of 16 exempt 
c a tegories. T h e s e  categories exem p t s a l e s  o p e r a t i o n s  w h i c h  w e  have 
not p e r c e i v e d  as pre s e n t i n g  a f r a u d  problem. Mo s t  legitimate 
e n t e r p r i s e s  a r e  e x e m p t  by the e x p r e s s  l a n g u a g e  of the bill, but 
t h o s e  l e g i t i m a t e  s e l lers that a r e  n o t  ex e m p t  will have no 
d i f f i c u l t y  c o m p l y i n g  w i t h  the r e q u i r e m e n t s  of  the bill.

S e c t i o n  II: R e g u l a t i o n  of Charitable, Solici t a t i o n s

P u r p o s e : A l a s k a  is one o f  the f e w  states w i t h o u t  some
f o r m  of c h a r i t a b l e  s o l i c itation regula t i o n .  Invest i g a t o r s  for t h e  
Fair B u s i n e s s  P r a c t i c e s  Section h a v e  u n c o v e r e d  numerous recent 
e x a m p l e s  of sc a m  a r t ists collecting m o n e y  f r o m  t he pu b l i c  by posing 
a s  c h a r i t a b l e  organizations. W e  b e l i e v e  th i s  p r o b l e m  t o  b e  d o u b l y  
p e r n i c i o u s  b e c a u s e  t h e s e  scam a r t i s t s  d i v e r t  t h e  limited amount of 
m o n e y  a v a i l a b l e  for charitable g i v i n g  from legitimate charities to 
t h e i r  o w n  pockets; a n d  they p o i s o n  t h e  a t m o s p h e r e  for charitable 
g i v i n g  b y  m a k i n g  m e m b e r s  of the p u b l i c  c y n i c a l  a b o u t  d o nating m o n e y  
t o  charity. W e  b e l i e v e  that this bi l l  w i l l  a d e quately address 
t h o s e  p r o b l e m s .

O p e r a t i o n  of the S e c t i o n : S e c t i o n  II of the bill
r e q u i r e s  a l l  n o n - e x e m p t  o r g a n i z a t i o n s  to  fi l e  a r e g i s tration 
d o c u m e n t  w i t h  the A t t o r n e y  General. In  the case of a paid 
s o l i c i t o r  (an o r g a n i z a t i o n  u n d e r  c o n t r a c t  w i t h  a charitable 
o r g a n i z a t i o n  t o  raise money) a b o n d  mu s t  also b e  filed. 
O r g a n i z a t i o n s  are required to r e - r e g i s t e r  ea c h  year in September.
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T h e  r e g i s t r a t i o n  s t a t e m e n t  w i l l  b e  o n  a  fo r m  p r o v i d e d  by 
t h e  A t t o r n e y  general, in a c c o r d a n c e  w i t h  r e g u l a t i o n s  t o  be adopted 
u n d e r  t h e  bill. T h e r e  w i l l  be no r e g i s t r a t i o n  fee.

T h e  b i l l  r e q u i r e s  t h a t  p a i d  s o l i c i t o r s  e n t e r  into a 
w r i t t e n  c o n t r a c t  w i t h  t h e  c h a r i t a b l e  o r g a n i z a t i o n  o n  w h o s e  behalf 
the s o l i c i t a t i o n s  are made. T h e  c o n t r a c t  m u s t  c l e a r l y  spell out 
t he r e s p e c t i v e  o b l i g a t i o n s  of  t h e  parties, i n c l u d i n g  t h e  m e t h o d  for 
c a l c u l a t i n g  t h e  c o m p e n s a t i o n  of the p a i d  solicitor. A  co p y  of that 
c o n t r a c t  m u s t  b e  f i l e d  w i t h  the A t t o r n e y  General.

D i s c l o s u r e s : P a i d  s o l i c i t o r s  are r e q u i r e d  b y  t h e  b i l l  to
d i s c l o s e  i d e n t i f y i n g  i n f o r m a t i o n  to t h e  p e r s o n  s o l i c i t e d  so that 
(s)he w i l l  h a v e  a c l e a r  p i c t u r e  of w h o  it is t h a t  is calling, who 
it is t h a t  t h e y  r e p r e s e n t ,  and w h a t  c h a r i t a b l e  p u r p o s e  is se p r e d  by 
the o r g a n i z a t i o n .  U p o n  request, a p a i d  s o l i c i t o r  is r e q u i r e d  to 
p r o v i d e  a f i n a n c i a l  s t a t e m e n t  o f  the c h a r i t a b l e  o r g a n i z a t i o n  and 
t he t e rms o f  t h e  c o n t r a c t  u n d e r  w h i c h  the s o l i c i t o r  is paid.

M a i l  a n d  B r o a d c a s t  S o l i c i t a t i o n s : P a i d  s o l i c i t o r s  who
r a i s e  m o n e y  b y  m e a n s  of mail, radio, o r  t e l e v i s i o n  a r e  r e q u i r e d  by 
the bill t o  s e n d  t h e  d o n o r  w r i t t e n  c o n f i r m a t i o n  of  a n y  p l e d g e  that 
is r e c e ived, i n c l u d i n g  d i s c l o s u r e  o f  t h e  i d e n t i t y  o f  t h e  person 
m a k i n g  t h e  s o l i c i t a t i o n ,  the c h a r i t a b l e  o r g a n i z a t i o n  o n  whose 
behalf t h e  s o l i c i t a t i o n  is b e i n g  made, a n d  t h e  p u r p o s e  for which 
the f u nds w i l l  b e  used.

U n l a w f u l  P r a c t i c e s : The b i l l  p r o h i b i t s  t h e  u s e  of any
d e c e p t i v e  s t a t e m e n t s  in the cou r s e  of a s o l icitation. State 
i n v e s t i g a t o r s  h a v e  d i s c o v e r e d  that, p a r t i c u l a r l y  in the ca s e  of 
t e l e p h o n i c  s o l i c i t a t i o n s  by jraouy or " s o u n d  alike" charities, 
d e c e p t i v e  o r  f a l s e  i n f o r m a t i o n  is f i n q u e n t l y  disseminated.

R e c o r d s : T h e  bill p r o v i d e s  t h a t  the registration
s t atements, w r i t t e n  contracts, and o t h e r  d o c u m e n t s  f i l e d  w i t h  the 
A t t o r n e y  G e n e r a l  a r e  p u b l i c  records, c h a r i t a b l e  o r g a n i z a t i o n s  are 
a l s o  r e q u i r e d  t o  m a i n t a i n  their r e c o r d s  for a p e r i o d  of t h r e e  years 
in a f o r m  t h a t  p e r m i t s  t h e m  t o  b e  audited.

E n f o r c e m e n t  a n d  P e n a l t i e s : V i o l a t i o n s  of th i s  law c a n  be 
e n f o r c e d  p r i v a t e l y  b y  e i t h e r  the c h a r i t a b l e  o r g a n i z a t i o n  which 
s u s t a i n s  d a m a g e s  a s  a r e s u l t  of a n o t h e r  o r g a n i z a t i o n  or  solicitor's 
v i o l a t i o n  of t h e  section, or b y  a p e r s o n  w h o  m a k e s  a charitable 
c o n t r i b u t i o n  to a s o l i c i t o r  w h o  v i o l a t e s  t h e  law. It  c a n  al s o  be 
e n f o r c e d  b y  t h e  A t t o r n e y  General. T h e  b i l l  p r o v i d e s  a powerful 
p r i v a t e  r e m e d y  in t h a t  it p e r m i t s  t h e  c o u r t  to: issue an
i n j u n c t i o n  a g a i n s t  f u r t h e r  v i olations? a w a r d  d a m a g e s  for the 
v i o lation; a n d  r e q u i r e  t h e  vio l a t o r  to p a y  100* of t h e  attorney's 
fees and c o s t s  i n c u r r e d  by the a g g r i e v e d  party. In the c a s e  of a
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w i l l f u l  violation, t r e b l e  d a m a g e s  c a n  b e  a w a r d e d  u n d e r  t h e  Consumer 
P r o t e c t i o n  Act. T h e  b i l l  a l s o  p r o v i d e s  a c r i m i n a l  m i s d e m e a n o r  
p e n a l t y  f o r  n o n e x e m p t  p e r s o n s  o r  o r g a n i z a t i o n s  w h o  fail t o  file the 
n e c e s s a r y  r e g i s t r a t i o n  papcirs-

E x e m p t i o n s ; T h e  f o l l o w i n g  are e x e m p t  f r o m  r e g i s t r a t i o n  
u n d e r  this bill: c h u r c h  o r  r e l i g i o u s  o r g a n i z a t i o n s ;  p o l i t i c a l
c a ndidates; o r g a n i z a t i o n s  t h a t  d o  n o t  r a i s e  m o r e  t h a n  $5,000 in 
c o n t r i b u t i o n s  in a g i v e n  year; and c h a r i t a b l e  g a m i n g  operators 
l i c e n s e d  u n d e r  AS  05.15.100. T h e  t e r m  "paid s o l i c i t o r "  u n d e r  the 
b i l l  do e s  not a p p l y  t o  a n  i n d i v i d u a l  wlio c o u n s e l s  a p e r s o n  or 
instit u t i o n  on w h e t h e r  to  m a k e  a contribution, n o r  d o e s  it include 
a s a l a r i e d  officer, employee, o r  v o l u n t e e r  of a cha r i t a b l e  
organization.

R e g u l a t i o n s : T h e  bill g i ves t h e  D e p a r t m e n t  of Law
a u t h o r i t y  to a d o p t  r e g u l a t i o n s  t o  implement it.

Sect i o n  III: R e l a t i o n  to  C o n s u m e r  P r o t e c t i o n  L a w

V i o l a t i o n  of e i t h e r  S e c t i o n  I or S e c t i o n  II of t h i s  bill 
w o u l d  c o n s t i t u t e  a v i o l a t i o n  o f  t h e  C o n s u m e r  P r o t e c t i o n  Act, 
A S  4 5 . 5 0 . 4 7 1 ( b ) . U n d e r  t h i s  section, bo t h  t h e  A t t o r n e y  G e n e r a l  and 
p r i v a t e  individuals w o u l d  h a v e  a u t h o r i t y  t o  e n f o r c e  p r o v i s i o n s  of 
the law w i t h  t h e  m e c h a n i s m s  a v a i l a b l e  under t h e  c o n s u m e r  P r o t e c t i o n  
Aut. T h e s e  m e c h a n i s m s  i n c l u d e  i n j unctive relief, a n d  treble 
d a m a g e s  in the case o f  a " w i l l f u l "  violation.

s e c t i o n  IV: Full c o s t s  a n d  A t t o r n e y /s_Eees

B y  p r o v i d i n g  t h a t  l i t i g a t i o n  u n d e r  S e c t i o n  II of the bill 
c o u l d  r e s u l t  in an a w a r d  o f  full c o sts and a t t o r n e y ' s  fees, the 
b i l l  c o n f l i c t s  wi t h  C i v i l  R u l e s  79 a n d  82. S e c t i o n  4 o f  t h e  bill 
r e s o l v e s  the c o n f l i c t  b y  s p e c i f i c a l l y  p r o v i d i n g  t h a t  R u l e s  79 and 
82 b e  a m e n d e d  to t h e  e x t e n t  p r o v i d e d  in t h e  bill. S e c t i o n  4 
requires, therefore, p a s s a g e  b y  a t w o - t h i r d  v o t e  of the 
Legislature.

Section I of the bill d e a l i n g  w i t h  t e l e m a r k e t i n g  is 
l a r gely p a t t e r n e d  a f t e r  e x i s t i n g  statutes in  O r e g o n  a n d  Florida. 
T h e  O r e g o n  and F l o r i d a  l a w s  h a v e  r e p o r t e d l y  b e e n  h e l p f u l  in 
d e t e r r i n g  t e l e m a r k e t i n g  fraud. In fact, we b e l i e v e  t h a t  the 
c u r r e n t  increase in t e l e m a r k e t i n g  fraud in A l a s k a  m a y  b e  the 
result, a t  least in part, of t h e  suc c e s s f u l  i m p l e m e n t a t i o n  of 
r e g u l a t i o n s  in o ther states. T e l e m a r k e t e r s  w h o  f i n d  inho s p i t a b l e  
c o n d i t i o n s  i n  other states d u e  t o  e f f e c t i v e  l e g i s l a t i o n  are 
p r o b a b l y  t u r n i n g  t h e i r  a t t e n t i o n  t o  st a t e s  l i k e  A l a s k a  w h i c h  do not
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h a v e  s i m i l a r  legislation. L a w  e n f o r c e m e n t  o f f i c e r s  in o t h e r  st a t e s  
w h o  h a v e  e x e c u t e d  s e a r c h  w a r r a n t s  o n  t e l e m a r k e t e r  " b o i l e r  roo m s "  
r e p o r t  t h a t  th e y  have se e n  s igns o n  t h e  w a l l s  r e m i n d i n g  t h e  sales 
a g e n t s  n o t  t o  ma k e  s o l i c i t a t i o n  c a l l s  in c e r t a i n  states, d u e  t o  the 
a n t i c i p a t e d  level of law enforcement.

W s  believe th a t  S e c t i o n  I of t h e  b i l l  s t r i k e s  the 
a p p r o p r i a t e  balance b e t w e e n  l e g i t i m a t e  sales o p e r a t i o n s  and 
s o c i e t y ' s  ne e d  to r e g u l a t e  i l l e g i t i m a t e  s c a m  o p e r a t i o n s .  W e  
b e l i e v e  t h a t  Section I of the b i l l  do e s  s o  w i t h o u t  i n t e r f e r i n g  
u n d u l y  in l e g i t i m a t e  s a les operations.

S e c t i o n  11 of t h e  bill is l a r gely p a t t e r n e d  a f t e r  the 
M i c h i g a n  c h a r i t a b l e  s o l i c i t a t i o n  statute, w i t h  c e r t a i n  p r o v i s i o n s  
b o r r o w e d  f r o m  C a’ifornia a n d  Hawaii. We  b e l i e v e  t h a t  S e c t i o n  II 
s t r i k e s  t h e  a p p r o p r i a t e  b a l a n c e  b e t w e e n  n o n i n t e r f e r e n c e  w i t h  
l e g i t i m a t e  c h a r i t a b l e  o r g a n i zations' fund r a i s i n g  e f f o r t s  and 
s o c i e t y ' s  n e e d  t o  d e a l  w i t h  s c a m  a r t ists w h o  steal m o n e y  t h a t  
o t h e r w i s e  m i g h t  be d o n a t e d  to  l e g i t i m a t e  charities. W e  a n t i c i p a t e  
t h a t  l e g i t i m a t e  c h a r i t a b l e  o r g a n i z a t i o n s  wi l l  s u p p o r t  t h i s  bill.

J P r b e v

cc: A t t o r n e y  G e n e r a l  C h a r l i e  Co l e
D e p u t y  A t t o r n e y  G e n e r a l  B r u c e  B o t elho 
R e g u l a t i o n s  A t t o r n e y  D e b o r a h  Be h r  
L e g i s l a t i v e  L i a i s o n  Kr i s  L e t h i n

T O T A L  P . 0 6



N a t i o n a l  S o c i e t y  o f  F u n d  R a i s i n g  E x e c u t i v e s

Alaska Chapter 
P.O. Box 230611 
Anchorage, A K  99523-0611

VIA FAX

February 25. 1993

The Honorable Ron Larson 
House of Representatives 
State of Alaska 
Juneau. .Alaska

Dear Representative Larson:

The Alaska Chapter of the National Society of Fund Raising Executives is supportive of 
your efforts at curbing abuses in charitable solicitation in Alaska. Thank you for your 
sponsorship of HB #113.

Fraudulent charitable solicitation obviously hurts those individuals who unknowingly 
contribute to non-existent causes, but there is also a heavy impact on legitimate Alaska charities. 
To the extent that these scams are successful, they harm non-profits in two ways.

First, they take away monies which may very well have been contributed to real Alaska 
non-profits. Those funds are no longer available, obviously, to help the myriad Alaska non­
profit organizations helping make this a better state in which to live.

The second impact is that, rightly or wrongly, fraudulent solicitation places a cloud of 
suspicion on all charitable solicitation, legitimate or otherwise. While the vast majority of 
Alaska’s non-profits provide identified, needed services in a very efficient manner, they are able 
to do so only because of generous charitable support from citizens throughout the state. Yet in 
many cases these scams only serve to reinforce the all-too-common generalization that all fund 
raising is somehow tainted, and we do believe there is a direct impact on contributions as a 
result.

The National Society of Fund Raising Executives Alaska Chapter is one of several 
hundred NSFRE chapters nationwide. Nationally there are over 13,000 members; we have 32 
in the Alaska Chapter, representing non-profits from Juneau, Fairbanks and Anchorage.


