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Fiscal Analysis/DOC 
SB 292
February 14, 1994 
Page 2 o f 2
The bill would modify language in the Interstate Corrections Compact, making the standard 
for determining the impact o f an out-of-state transfer consistent with AS 33.30.061, i.e., that 
the transfer will not substantially impair the prisoner's rehabilitation. This could lessen the 
chances o f successful inmate litigation protesting out-of-state placement.
By facilitating out-of-state transfer o f prisoners, the bill provides a greater opportunity for the 
department to avoid increasing operating and capital expenditures for new prison beds in 
Alaska. Although there is a nationwide shortage of prison space, any prison space available 
outside Alaska is likely to cost less than building, operating, maintaining, and repairing prison 
space in Alaska.
According to The Corrections Yearbook (1993), Alaska's daily operating cost per bed in 1992 
($100.76) was double the national average ($50.22). Construction costs were almost twice as 
high as in other states.
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S e n a t e
MEM ORANDUM
TO: Senator Robin Taylor, Chairman 

Senate Judiciary Committee
FROM : Senator Steve F rank , Co-Chairman

Senate Finance Committee
RE : SB 292 Sponsor Statement
DATE: Id March, 1994

In  the )ast the Department o f Corrections has considered transferring 
inmates outside A laska due to severe overcrowding pressures in its 
institutions. A laska Statutes, however, currently provide two contrary 
standards fo r determining whether or not a resident inmate may be 
transferred outside o f the State. SB 292 would amend the relevant statute to 
bring these two standards into conformity.
AS 33.30.061(b) allows the State to transfer inmates outside so long as their 
treatment will not be negatively impacted; "[the] commissioner may 
designate an out-of-state facility under this section only i f  the commissioner 
determines that rehabilitation or treatment o f the prisoner will not be 
substantially impaired." AS 33.36.010, however, provides that the State may 
not transfer inmates outside i f  their treatment will be more effective within 
A laska; "[it] is the policy o f the State o f Alaska not to transfer a resident 
inmate outside o f the state under [the Interstate Corrections Compact! if 
that inmate's continued confinement in A laska will better facilitate 
rehabilitation or treatment.” This B ill amends AS 33.36.010, deleting the 
la tter standard and establishing the former standard from AS 33.30.061(b) 
as the sole test that must be met.
These two conflicting standards have constituted an effective legal hurdle to 
attempts by the Department o f Corrections to transfer inmates outside of 
A laska. Given the fact that current population levels in Alaska's 
correctional institutions exceed court-established maximums, this policy 
tool should be available for consideration by the commissioner o f 
corrections. I  urge your support for SB 292 and thank you for your 
consideration.

SPONSOR STATEMENT



DOC INMATE POPULATION COMPARISON ‘93 TO '94 SNAPSHOT

LOCATION MARCH 1.6,, 1993 MARCH 16, 1994: Difference
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Out-of-CRC 0 S -8
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Cost per day per bed

Construction per bed

SI 13 per stare correctional bed
S 57 per CRC bed, statewide
S 98 average (weighted average o f all beds)

S 50,000 per minimum security bed 
S 90,000 per medium security bed
5160.000 per maximum security bed
5100.000 average



03/13/94 09:28 ' 'J?90‘73024031 DEPT C O R R E C T I O N S  JUNEAU* PROB. @ 0 0 1

f’v y/1 - f t  J.t-t.j

■hi£,iii*;.'*'Jill':UiZtttWJJ/AUdte-LOUJIL,- ~1 » • *•«*•***S;«5»;t;ti«lxisiSi*;; ;■•• • < i i 1 ■/t/%i - i ; .lit,,. ; - iL/ejJcil l iu t••••• ■ '• • • Wi.xJJf m «t»ii! iii.- ;f7 TVh?lau, 1 1-.j ,• .V,',!,',! 1.- ' ‘iri iT:I; i
I 101 i03 1 200 1 233 I 53 1’ 170 ! 79 i 56 11 172 i 176 1 ica I 4HH1 210 1 :i3 ! ?2 ! Cimjcnnr C cw ctr . 1 2665
i -.02 1397 ' 189 1 225 1 ‘7 164 1 7S 1 -  

i 5* 155 1 176 ! 104 1 465 i :o4 HZ 1 38 1 to b n w i CiluL.tr * 17577
Ocv ■WCC1 CIPT1 TC ! HUCCi <CC1 ICCC I USPT wccc FCC/MFJPCC/yiH SIXTH SCCC 1 -VWCCi 'iVWPT I YKCC Errerj. Cob Tcicisft *1 < 1

1t 93 337 [■213 233 fe.55'.|r196 l i i ! 60 «23ff 172 !jiaa 433 150 111 m 2665 2710 102%
2 97 401 jjjia'S ]235 lijsqi :p28 ||s ;; 61 i:236. 172 liTia 423 149 110 m 2665 2705 102%
3 93 337 fen l‘523EI P |‘ 125 t e : 61 223 176 i n 433 150 ■>08 2665 2697 101%
1 98 331 p i ■'238fejS3 p i i i i 61 m 173 pi25| 439 150 .111 H I 2665 2705 102%
5 99 402 [fits r238 | | p fe a i l i ! 60 w & . 176 439 150 108 H i 2665 2729 102%
5 100 403 m 1 1 $ w M p m i i i 60 | 2 3 £ 176 I p ! 433 147 109 ; ! | i 8 2665 2730 102%
7 93 S i l l ! I M * m H i ! 50 230 176 I P ! 139 150 29 !i?|i 2665 2693 101%
3 100 m m im jjfp ’i I i i ; 53 m 173 y m 433 148 107 S i 7665 2706 102%
a 99 m i J|3gp u i p i ! 11$ 59 m 174 p 2 8 ! 433 147 111 :pS2 2665 2707 102%
10 102 357 I 128 i i i i jiiijssifI i n l i | ; 62 1 1 8 176 pSBi, 440 154 113 f m 7665 2715 102%
11 102 jpiii §a$j i H ( I P pi®! jf f f : 62 IP H 176 i im \ 440 158 105 i i i 7665 2707 102%
12 101 320 IH ; 233 PSl! b i l l m SO P i ‘ §j$of IllSSr 442 164 113 IH ; 2665 2721 102%
1 j 100 394 l i i i 229 iCT'i w k !W 66 241 I ts?;; 441 165 112 p|05 7665 2713 102%
u 100 i l l l i t ; 227 i n i i i M - I i i !2|a;: .TB2 121, 441 164 S W U S 2o65 2720 102%
15 100 ■m W0. 225 !■ 62 j 193 j!& | Ijffli W 0 i V .T 8 2 . ; MM. 441 165 H i i i ; 2665 2725 102%
IB 100 41.0 325•! * « ; I 224 l i p i i l t e i 65 223 m l§Si: 441 185 j f e i 2555 2717 102%
17 S3 m . Ip S 224 l i t Il33: 55 1222' jg fg | m 441 165 111 p fe : 26o5 7/(19 102%
18 • 1 • 2665 U m
19 1 ! i ! 2665 0 0%
10 —*■ _____ 1 1 2665 0 os
21

--- ---- 2665 0 os
22 1 osi-ir nrand fax trans (iTTi -----a--- ---- mitral memo 7671 I*  O f  p a g e *  ►  Z f 2665 0 os
22 A--

CO.
0/?/t7vj fu .r- .̂jFron* ̂

1 - / s ' - 2665 0 OS
1 Ueet.l ----r,--------- i 2665 n OS-----25 - \lL 'n 'J  Fa)(,f _ r / u *4. Prrorv? if tr 2655 0 OS

26
— rux * —■--- 1 -  - 2655 0 OS

27 Ij \ | 1 11 2655 0 OS
28 ! i 1 1 i 2665 0 OS
29 i |t 2555 0 OS
:v

Ij j 2655 0 cs
31 i i i 1 1 7665 0 OS
\iq S9.55T402.1 212.7J 233.1 j 52.41 J195.5 92.35152.12 235.MB 176.76 126.5 439.9 155.4 I10>| 103.5 2655 7713 102%

10 doy o| 4 7| ol 31 401 7sl i01 5201 5 76i 0 0 ol 3i | 1 1
30/90 0 26 391 «| 72 90 791 2! 9o| lb 32 ol 0 18 30 11
* NOTE - Emergency and maximum capacities indude 105 beds which are not operational, due to funding.



’: ' r*

I Cordova j Parxviewi Glanwood | N.S. I Tundra I Gloder |

fns®tition ;̂Beds
*  Assigned Beds

OUT OF CRC

TOTAL

• Beds rlUsd
Furlough

Canned Misd.
PoctiWion

Totd filled Beds

! ! i !
#8Bds Filled | ! I

ProDHfion 2! 01 12 3I 2 5! 2 4
Parols 21 01 6 5 | 0 11 14

Unsemancsd 0 | 01 a 01 0 01 0
i l l  1 1 i 1

Tefal Filed Bads 41 01 18 8! 2 61 Total 38

TOTAL CRC BEDS

03/18/94 09:27 ■Q“9073824 031 DEPT CORRECTIONS JUNEAU-PROB. ‘ 0 0 0 2

TcteJ Filled Bads

I
SOITotaJ

- 1 I I  / I I I  I-
TOTAL INSTITUTIONAL OUT OF STATE AND CRC COUNT

I I I  1 l 1 i
INS7TTUTICNAL | 27091 1 i 1

i l l  1 : I i I
O i r r  O F  S TATE  1 531 I 1 1

I I I  1 1 1 1 1
CRC 3SE| 1 1 1

1 i 1 1 1 1
TREATMENT BEDS | 1 521 1 1



0 3 / 1 8 / 9 4 DEPT CORRECTIONS JU N E A U . PROB

RCAOA i P A T C NLRC H O P E  H.I G.H.S. Cfthrno | A J ^ A R C  | Akeelai Kerch

i l l

* Beds fi lled
Furlough

Ccrfined Misd.
Restitution

Total Riled Bada

Relcf Beds,

Probation

Parola

Uneontsnced

Total RflHd Seda

TOTAL TREATMENT REDS

2 1 T o ta l  I 5 2i otei Filled Bads





FISCAL NOTE

S T A T E  O F  A L A S K A

im  LEGISLATIVE SESSION
Revision D a l e : _____________________________________

Title: Grants/Loans for Storage Tank Owners

BILL

No. /

Bill Version: .^ 73 U

Senate Labor and C o m m e r c e  CommitteeS p o n s o r : ____________________________

Requestor: Senate Resources Committee

(S) Publish Date: d - 1 0 - 4 4 -

Department Affected: Environmental____________

Conservation_______________

B R U :  Spill Prevention and Response______________

Component: Underground Storage Tank

C O M P O N E N T  S E R I A L  N O . 1207
OPERATING EXPENDITURES F Y  95 F Y  96 F Y  97 F Y  98 F Y  99 F Y  00

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D & S T R U C T U R E S

G R A N T S , C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0!

|CAPITAL EXPENDITURES

I CHANGE IN REVENUES(

f Uiil/ OUUKvsJC*

1002 Federal Receipt!
1003 GF M»lch
1004 GF
1005 GP/Program Receipt
1006 GF/MHTIA
Other
t Ot a l 0.0 0.0 0.0 0.0 i0.6 0.0

Eetlm aU of uy current jmr (FY94; coat: $ 0.0

POSITIONS:

F U L L - T I M E 0.0
P A R T - T I M E 0.0

T E M P O R A R Y 0.0

A N A L Y S I S :  (Attach a separate page if necessary.)

xrcya itA J. u y . j j u u  rv rc , j l / u g i lu i  • c_e
Division: Information &  Administrative Services^. ^  . \ D a t e : 2!25I9\

Approved by Commissioner:

Agency: Department of Environmental Conservation Date: 2/25/94

PREPARER TO PROVIDE ALL CLST8 
For further distribution inf

v e  OFFICE 
CO

(REV 10/93) g:/asdir/fn94/sb295fn.xls Page 1 of jl
FISCAL NOTE



8-LS1664\A

SENATE BILL NO. 295

4
5
6
7
8 
9

10

11

12
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E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY THE SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced: 2/11/94
Referred: RES, JUD, FIN

A BILL
FOR AN ACT ENTITLED

1 " A n  A c t  relating to financial assistance for certain o w n e r s  or operators of

2 u n d e r g r o u n d  p e t r o l e u m  storage t a n k  systems; a n d  providing for a n  effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.360(f) is amended to read:

(f) If the department determines that an owner or operator is not eligible for
assistance tinder AS 46.03.410 - 46.03.430 or that a cost is not eligible under 
AS 46.03.415 - 46.30.430 and the affected owner or operator disputes that 
determination, or if an owner or operator disputes the ranking assigned to a request for 
assistance under AS 46.03.420, the owner or operator may apply to the board for 
resolution of the dispute. The board may issue a decision in a dispute brought to it 
under this subsection. The decision is binding on the owner, operator, and department.

* Sec. 2. EXTENDED APPLICATION PERIOD FOR FINANCIAL ASSISTANCE
13 RELATING TO UNDERGROUND STORAGE TANK SYSTEMS, (a) Notwithstanding
14 AS 46.03.420, the owner or operator of an underground petroleum storage tank system, other

SB0295a -I- S B  295

New T ex t  U n d e r l i n e d  (DELETED TEXT BRACKETED)
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New T ex t  U n d e r l i n e d  (DELETED TEXT BRACKETED I

1 than the state or federal government, may apply for grants and loans under AS 46.03.420 if
2 (1) before July I, 1994, the owner or operator applied under AS 46.03.430 lor
3 a grant for upgrading or closure of an underground petroleum storage tank;
4 (2) while the person's grant application under AS 46.03.430 was pending or
5 while closure or upgrading was taking place under an approved grant, contamination from the
6 tank was discovered that the department determines was not reasonably obvious before
7 December 22, 1993; and
8 (3) the owner or operator reported the contamination to the department in
9 compliance with state and fe. 1 law before July 1, 1996; for purposes of this section, the

M) time deadline of AS 46.03.420(c)(1)(A) does not apply.
11 (b) Except as provided in (a) of this section, an applicant who applies under this
12 section for assistance under AS 46.03.420 must comply with all of the requirements of
13 AS 46.03.420, including the requirement to demonstrate that the release occurred before
14 December 22, 1993.
15 (c) A determination by the Department of Environmental Conservation relating to an
16 application authorized under this section is subject to the same dispute resolution procedures
17 under AS 46.03.360(f) that other applications for a
18 are subject to.
19 * Sec. 3. This Act takes effect July 1, 1994.

ssistancc under AS 46.03.410 - 46.03.430

S B  295 S B 0 295n



I Board ol* Storage Tank Assistance January !0. 1904

The Storage Tank Assistance Fu nd
Questions and Answers

Headlines are commonplace throughout the state concerning tank owner problems and 
pollution resulting from leaking underground storage tanks. Many tank owners Lire re­
ducing their liability and cutting back on services while others have simply gone out o f  
business altogether.

The Storage lank Assistance Program was established to protect .-I laska s drinking water 
supplies and to help A laska s regulated tank owners and operators meet HPA's tough new 
environmental laws and regulations pertaining to underground petroleum storage tanks.

help Alaska s lank owners and operators through educational, technical and fin an ­
cial assistance.

Tank turmoil 
afflicts manv 
Alaska firms

A fte r- tb e-iac t environm ent 
eh prig  m ay  rum  n bijodnnv.

High benzene levels found in subdivision’s water wells
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*  ,  (BBIL. • "  W . - 4  uf *  «W *A VIUN **-►»• ' * r  W 4 0<«l '  *  j L  r  ■ i r  t  mm

, ,  <rA» M,r i i r  m i  *•' UlUHir. Ui cm Im U / .  r tw  «» ie*t it
. 'K i Tm v W  W ,k d r . , ,  M M r * 4 ..4  o r e  •  I'Wuaj* k - r -  .
• -K  l u  k in i • k  d  ***** '» >VU UI* |W» i M t t r v n l  > n l Ih « !i



WHAT IS A REGULATED TANK?

* Regulated tanks are predominantly motor fuel tanks
Ii

In general, gasoline, diesel and waste oil tanks greater than 110 gallons are regulated although ! 
there are exemptions

i

* Heating oil tanks are NOT regulated.
t

Residential motor fuel tanks less than 1100 gallons for farm or residential use are NOT regu­
lated. I

* Several other types o f tanks are not regulated depending upon their use.
i

WHO REGULATES UNDERGROUND STORAGE TANKS?
* EPA regulates tanks under 40 CFR 2S0 and 2S1

* State o f Alaska reuulates tanks under IS AAC 7S and IS AAC 75
{

Local governments may regulate tanks under the Uniform Fire Code and the National Fire 
Protection Association

I
WHO IS ELIG IBLE FOR FINANCIAL ASSISTANCE?

Any commercial or private owner or operator o f tanks regulated by the Underground Storage 
Tank Regulations, IS AAC 7S. is eligible for financial assistance. Essentially, if a tank owner 
pays into the program, through a registration fee. then the tank is eligible for assistance

i

* Village, City, Borough or municipailv owned tanks are eliuible.
I

* State and Federal owned tanks are NOT eligible
I

WHAT KIND OF TANKS ARE ELIGIBLE?

Industrial, Contracting, Auto Dealerships. Car Rental Agencies. Trucking and Transportation 
firms comprise 26% o f the eligible tanks

iI
Nearly 20% o f the eligible tanks are used for aircraft refueling, both commercial and private. 

Utilities, Fire Stations, Police and Ambulance services total another 19% o f the eligible tanks. 

Less than 30% o f the eligible tanks are fuel retailers such as gas and service stations.



WHAT KIND OF ASSISTANCE IS AVAILABLE? ,

Technical assistance is available through the Department of Environmental Conservation StatY 
provide guidance documents and technical assistance in the proper handling of stored products, system 
upgrading or closing and cleanup of contamination resulting from leaking tanks.

Educational Assistance is provided by both the Department of Environmental Conservation and 
the Board o f Storage Tank Assistance. Workshops are conducted annually and staff are provided to 
assist nationally recognized training courses for presentation in Alaska. A quarterly newsletter "Alaska 
Underground", is published by the Department to provide timely information on technical and regula­
tory aspects o f tank ownership and maintenance, installation and closure as well as the latest develop­
ments in cleanup and remediation techniques. The newsletter also provides information to contractors 
and consultants actually conducting tank work.

Financial Assistance is provided in the form of grants and loans to offset the high cost of 
upgrading to EPA standards, proper closure and release investigation, corrective action and cleanup.

WHAT TV PE OF FINANCIAL ASSISTANCE DOES THE PROGRAM PROVIDE?

The Storage Tank Assistance fund provides grants for upgrading or closing at 60% of the eli­
gible costs up to a maximum combined grant o f $60,000 per facility.
* Grants for cleanup of petroleum contamination are provided to a maximum of S I million per 
occurrence. The owner is responsible for 10% o f the cost up to a maximum of $25,000.

Loans are available for die 10% not covered by the cleanup grant up to a maximum of $25,000. 
Owners receiving loans must pay back the loan to the state over five years.

DOES THE PROGRAM ENCOURAGE PRIVATE PARTICIPATION?

Most upgrades involve multiple tanks and usually range from $120. 000 to well over $200,000. 
Typically a grant from the Storage Tank Assistance Fund actually covers only 30% to 40% of the 
owners cost. The owner must pay the majority o f costs involved.

I

The balance o f the upgrading cost is provided by banks in the form o f direct loans to the tank 
owner or operator. Many banks require that an owner or operator be eligible to receive funds from the 
Storage Tank Assistance Fund and that a letter be provided from the Department stating that the owner 
will be receiving financial assistance. The banks are then assured that the work will be conducted 
according to standard practice and in compliance with applicable laws and regulations.

The tank owner or operator actually receives the funds and is directly responsible for supervis­
ing the funded activity and insuring the work is conducted in accordance with applicable laws and 1 
regulations. The Department of Environmental Conservation only provides guidance and oversight to 
insure all work is completed properly and consistent with customary practice and costs.

Private sector firms that are approved by the Department or certified by the State conduct work 
for the owners and operators. The owner or operator contracts directly with the contractors and con- i 

sultants.



ARE THE GRANT REQUESTS JUST FROM INTERIOR ALASKA?
The problems associated with underground petroleum storage tanks are statewide Currently, 

the program has received 36S applications for assistance from the Anchorage area, o f which 115 ha\e 
already been funded. In the Fairbanks area. 234 requests have been received and 77 grants have alreadv 
been issued. The Kenai Peninsula has made 118 requests, o f which 53 have been funded. Southeast 
Ajaska has submitted 136 grant applications while only 34 have been funded to date The DEC has 
received 85 assistance requests from the Mat-Su Valley area and 29 applicants have received grants 
The rest of the State has accounted for 222 requests and 42 o f those requests have been funded
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DON'T LARGE FIRMS GET MOST OF THE FUNDS THAT ARE AVAILABLE?

* Although all regulated tank owners and operators are eligible, all applicants are priority ranked 
for funding according to regulations and criteria established by the Board o f Storage Tank Assistance. 
The ranking system emphasizes public health threat foremost followed by numerous other consider­
ations such as size of business, i.e. number o f tanks owned, whether the company is too small to be self- 
insurable, nearest alternative fuel source and whether the facility is in a rural location. Several other 
criteria are used to rank applications with an emphasis on small rural tank owners that pose an immi­
nent public health threat and have acted in good faith to undertake as much of the work as possible on 
their own. This usually means that unless an imminent public health threat exists, larger companies 
tend to rank lower or priority ranking lists.
* All regulated tanks must pay a registration fee. except state and federal tanks, and are therefore 
eligible for assistance. Although large companies do not normally rank very high on the annual prior­
ity ranking lists, it should be noted that larger companies do tend to pay their share of the cost o f the 
program. Registration fees o f up to $500 per tank per year are paid by several large firms with dozens 
o f tanks. Many of these firms consistently rank very low for funding but continue to pay large annual 
registration fees. Several large firms pay registration fees in excess of S 10.000 annually. When a In ge 
company does receive funds, it may have already paid or will eventually pay the State more than it will 
receive,
WHY CAN'T OWNERS AND OPERATORS JUST GET A BANK LOAN?
* Banks do provide loans for certain activities such as closure or upgrading of a facility. The cost 
o f an upgrade ranges from SUO.OOO to $200,000 or more to meet the federal standards. Banks will 
provide loans to cover that portion o f the upgrade that is not covered by a grant from the Storage Tank 
Assistance Fund. Without assistance from the state, many small tank owners would not have sufficient 
resources to undertake an upgrade even with bank financing.

i

* Banks do not generally provide loans for cleanup purposes The total cost of a cleanup is not 
known until the actual cleanup is complete and extremely difficult to estimate. Most Alaska tank 
owner's principal asset is the actual property that requires cleanup. A parcel of land that is contami­
nated essentially has no value until clean and actually represent a significant liability. Since collateral 
is required for nearly all loans, tank owners with contaminated sites normally cannot provide sufficient 
collateral to back a loan large enough to undertake the cleanup. The average cost of cleanup in Alaska ! 
is presently S140,000 per site although some cleanups are currently approaching $500,000 These \erv 
high cleanup costs are virtually impossible to cover for the average Alaska tank owner.

i
Joint and several liability laws also provide a detriment to bank financing for cleanup activities.1 

Banks that foreclose on property that is contaminated become liable for completion o f the cleanup.: 
Many times the cost of the cleanup will be 3 or 4 times the clean site value of the property. Banks also 
will not provide a loan to a tank owner if the business itself must be shutdown to conduct the cleanup. 
If a business has no income, it cannot repay a loan. Many businesses have been closed for a year o r 1 
more while cleanup activities are completed. In numerous cases, the loss o f revenues have caused 
bankruptcy and foreclosure, a fact that banks understand all too well.

i



WHY DO TANK OWNERS HAVE TO UPGRADE THEIR TANKS?
\

* In 1984, federal law (Subtitle 1 of the Resource Conservation and Recovery Act) mandated that 
owners o f certain kinds o f underground storage tanks (UST) containing petroleum products and other- 
regulated substances meet standards which would prevent leaks and assure adequate cleanup where 
leaks occurred. That law was followed by federal UST regulations in December o f l ()SS i

Over 4,400 underground storage tanks have been identified in the State o f Alaska Other tanks 
probably exist which have not been reported. Most of these tanks are not protected from leaks and 
spills. These tanks may be unknowingly damaging the State's drinking water supplies Since groundwa­
ter provides drinking supplies for nearly 70% o f the population in Alaska, any contamination that reaches! 
groundwater could cause a serious public health threat. Additionally, the vapors from leaks may seep 
into basements o f homes and buildings and cause other safety and health hazards.

i

WHY DO WE HAVE ALL THIS CONTAMINATION FROM TANKS?
i

* Piping leaks, overfills and spillage during deliveries are common problems.

A leaking tank can be nearly impossible to detect without special equipment. A considerable 
number of leaks occur due to failed fittings between the tank and piping, spillage during filling or over­
filling, or corrosion.

Corrosion holes in steel tanks cannot be seen until the tank or piping has been removed or 
exposed A corrosion hole that causes a tenth o f a gallon per hour leak would release over 800 gallons 
o f fuel per year into the lands o f the state. The leak could go unnoticed for years, slowly percolating- 
through the soil and possibly into the water table. This leaking fuel can eventually migrate toward a; 
private or municipal drinking water well.

)
i

AREN’T THESE PROBLEMS THE TANK OWNERS FAULT?

* Although the leak originates from an owner's facility, the leak is very rarely caused bv negligence 
on the owners part. The facility was usually installed and operated to a standard o f practice that was 
considered sound and conscientious at the time o f installation Many times the facility owner or opera­
tor is treated as a criminal, when in fact the leak or spiil might have been caused by natural processes 
such as corrosion over time or by an accident caused by a p, sserby. Just a simple case o f pouring old 
fuel or waste oil on the ground or repeated overfilling o f vehicle gas tanks by customers can add up to j 
a serious contamination problem for a facility owner.

I
It is worth rioting that petroleum contamination was not considered a serious health hazard until I 

just a few years ago, long after these facilities had been installed. The State o f Alaska only recently! 
halted routine oiling o f roads, now considered dangerous to public health and critical habitats. The: 
underground storage tank rules imposed by EPA are "after the fact" environmental regulations that have1 
caused a notable and detrimental economic impact to small businesses.

i
i



A R E N ' T  T H E S E  P R O B L E M S  . J U S T T H E  " C O S T  O F  D O I N G  B U S I N E S S " ?

* The requirements to clean up contamination from leaking tanks are new "after the fact" regula­
tions from EPA that did not exist when these businesses started nor during most of their existence.' 
Many businesses acquired facilities with old contamination that arc now faced with the formidable task 
o f "maki ig right what wasn’t a problem before". The cost to clean these contaminated sites has sky-' 
rocketed beyond the reach of an average business in Alaska, ’’'lie cost can easily reach several hundred 
thousand dollars per site. Investigating the extent o f contamination, soil and water sampling, excava­
tion. contaminated soil disposal, total tank and piping system replacement, interim business shutdown, 
loss of revenues and threats of penalties regarding contamination that occurs through natural corrosion, 
customer negligence and accidents was not a consideration when these businesses began.

i
' V ”'' D I D  T H E  S T A T E  G E T  I N V O L V E D ?

I

* During the years 1986 through 1990. increased federal regulations and aggressive EPA en­
forcement action forced numerous Alaska tank owners out of business. Many of these tank owners 
could not afford the high cost of cleanup o f contamination from their leaking tanks. I f an owner cannot. 
pay the cost of cleanup, the State actually undertakes the task using Response Funds. The 1990 Legis­
lature determined that the State should have an assistance-based tank program to keep these affected1 
businesses "in business" as productive members of the Alaska economic community. Iil

Many of the facilities affected by the EPA requirements are in autlving areas of the State, on the 
Alaska Highway, remote lodges, rural community airstrips and fishir.g villages. Although protectingi 
drinking water supplies in urban areas such as Anchorage and Fairbanks is critical, maintaining essen-1 
tial fuel services for the Slate is undeniably an important consideration for stable economic growth.: 
tourism and access.

After December 31. 1993. most tank owners will be required to demonstrate SI million o f  
financial responsibility per occurrence and S2 million aggregate. Failure to comply may result in' 
S 10.000 daily fines from EPA. Alaskan tank owners can meet the financial responsibility requirement i 
by purchasing pollution liability insurance. Pollution liability insurance is available but very expensive1 
for most small tank owners. The problem stil! involves the question o f eligibility for insurance. Is a 
facility actually insurable? Many insurance plans call for a clean site to be demonstrated. However, i 
most o f these facilities have had numerous incidents o f overfilling and spillage during fuel deliveries on 
in some cases, actual leaks. The Storage Tank Assistance Fund helps owners help themselves by 
assisting owners of contaminated sites to undertake proper cleanup and become insurable. Insurance1 
policies can then be purchased from the private sector thereby allowing a tank owner to meet thei 
federal financial responsibility requirement.

Developing an assistance-based program was considered to be the best way to promote strong 
pollution prevention practices to avoid future contamination o f drinking water supplies. By providing j 
assistance to tank owners to cleanup contamination and to promote the upgrade of their facilities toi 
federal standards, the regulated community was more willing to step forward and report old spills or 
leaks without the fear o f fines and penalties from the EPA. Although the "big stick" approach from 
EPA got attention, the State's "white hat" approach got results.

* Alaska was not the only state that recognized the problem tank owners were facing with the new 
federal requirements. Currently, forty-five states have a financial assistance program for underground 
storage tanks. Seventeen of those states have recently expanded their programs to include aboveground 
tanks as well.
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A R E N ' T  M O S T  O F  T H E  L E A K I N G  T A N K S  O W N E D  B Y  B I G  C O M P A N I E S ?

* I

* Just because a facility is named "Alaska Chevron" does not mean its owned by Chevron. The 
name signifies just the brand o f product sold in most case'* Most businesses covered by the EPA's : 
underground storage tank regulations are small, "Mom-and-Pop" businesses who cannot afford to meet | 
the financial responsibility requirements, pay the tines or clean up contaminated sites DEC estimates 
that o f the over 4,000 tanks that are in the ground in Alaska, there are over 3,000 presently in use o f ' 
which nearly 2,000 are privately owned. It is estimated that over two-thirds o f the privatelv owned 
tanks in Alaska are owned by small, independent companies.

IS T H E R E  M U C H  D E M A N D  F O R  F I N A N C I A L  A S S I S T A N C E ?

I
Presently, there are KI3 unfunded requests for financial assistance for testing, closure, upgrade 1 

or cleanup activities in the State o f Alaska. The unfunded requests total in excess o f S31 million. Not 
counted in the total are another I5S requests for reimbursement of work completed between December 
22, I OSS and September 5, 1900 that totals S3.4 million. These requests are eligible for reimbursement : 
after all other requests have been funded.

IIOver $10.6 million has been expended or encumbered to date on previous requests. Another j 
$4.5 million is obligated for projects that will begin work in the spring of 1004. it is estimated that an 
additional 400 applications will be received during fiscal year 04.

H O W  M U C H  M O N E Y  H A S  T H E  P R O G R A M  R E C E I V E D  S O  F A R ?
j

The Storage Tank Assistance Fund had received an initial capitalization c f S6 million in fiscal 
year 1091. In fiscal year 1992, no new monies were appropriated to the Fund. For fiscal year 1993. the | 
Alaska Legislature appropriated $5 million to the Storage Tank Assistance Fund. The Alaska Legisla- ' 
lure has appropriated S4.5 million to the UST Financial Assistance Program for fiscal year 1994 which ’ 
began July 1, 1993.

Funds appropriated by the Alaska State Legislature to the Storage Tank Assistance Fund are j 

allocated annually by ‘ lie Board o f Storage Tank Assistance to different financial assistance programs, j 
the tank cleanup program, the tank upgrading and tank closure program. The Board o f Storage Tank ! 
Assistance makes the annual allocations after taking into consideration the amount of monev in the 
Fund, the money required to meet the needs for each program, as supported by approved applications 
and the requirement that the greatest priority be given to funding UST's that present the greatest threat 
or potential threat to human health.



WHAT AGENCY ADMINISTERS THE STORAGE TANK ASSISTANCE FUND?
*

* The Department o f Environmental Conservation administers the Storage Tank Assistance . 
Fund. The Department is responsible for advertising the application periods, receiving the applica­
tions, processing the requests, administering the grants and auditing project costs The Division o f 
Investments in the Department of Commerce and Economic Development works in partnership with 
the DEC to provide cleanup loans for eligible UST owners and operators.
* The Department o f Environmental Conservation has a stall' o f two Environmental Specialists 
in Anchorage to process the actual grant applications. A Grants Administrator. Environmental Tech­
nician and a Clerk Typist provide additional support for the program. A Project Manager supervises 
the activities and provides application and project guidance to UST owners and operators, contrac­
tors and consultants.
* The 1990 Legislature established the seven-member Board o f Storage Tank Assistance with 
two government members and five public members. Members are appointed by the Governor and 
serve without compensation other than per diem and expenses when traveling. They have an Execu- j 
tive Director, who is their sole employee. The first duty o f the Board was to write regulations I 
relating to financial assistance for UST owners and operators. The Board also jointly developed ; 
regulations with DEC pertaining to cleanup standards and allowable technologies tc be used in the \ 
cleanup of contamination resulting from leaking tanks.
* The Board I ; an App nl Board to mediate disputes between the Department o f Environmen- j 
tal Conservation and regulated underground petroleum storage tank owners and operators. In re­
gard to disputes arising over priority rankings and eligible costs, the Board's decisions are binding j 
upon the department and the owner or operator. For corrective action plan disputes, or denials for 
payment under the retroactive reimbursement program (sec. 7. ch.96, SLA 1990), the board may | 
only issue recommendations.

Although the Board developed the financial assistance regulations, the Department of 
Environmental Conservation actually implements those regulations by physically processing each 
applicant's request for financial assistance. This enables the Board to remain objective and 
unbiased when a dispute arises. The Board is then tasked with resolving the matter in a prompr 
and conscientious manner.

For Further Information Contact the Board o f  Storage Tank Assistance at (907)465-5219 or the 
Department o f  Environmental Conservation. UST Program, at (907) 465-5200.

The UST Financial Assistance Office Can Be Contacted at (907) 273-4342.
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The Storage Tank Assistance 
Fund — What is it all about?

* AN ENVIRONMENTAL CLEANUP PRO­
GRAM RESTORING ALASKA'S DRINKING WATER 
SUPPLIES.

* Providing grants and loans lo Alaskan businesses 
10 offset the high cost of environmental cleanups to keep 
Alaskan businesses in business.

* A P0-LUTI0N PREVENTION PROGRAM 
FOR UNDERGROUND PETROLEUM S FORAGE 
TANKS.

* Providing incentives and grants to tank owners 
and operators to upgrade or close their tanks to prevent 
future leaks.

* AN ALASKAN BUSINESS ASSISTANCE 
PROGRAM.

“ Providing relief to Alaskan businesses and 
private individuals faced with the high cost of environ­
mental compliance.

Since Program Inception in 
1991

* Over S 10 (i Million has been expended or encum­
bered for financial assistance grants and loans

* A total o f 386 financial assistance requests for tank 
tightness testing or site assessments Live been funded.

* 73 financial assistance requests for soil or ground­
water cleanup have been funded.

“ 32 financial assistance requests to upgrade tanks 
to new EPA standards and prevent future leaks have been 
funded.

* 33 financial assistance requests to close out old or 
unused tr.nks have been funded.

Tank Uses for USTs Eligible for Financial Assistance
Fi r  a  S ( n i t o n s  P o l i c e  fi» 
A m b u l a n c e  R e f u e l i n g  

3%
O t h e r

4% U t i l i t y  C o m p a n i e s  1 5 %

F u e l  R e t a i l e r s  
2 9 %

F u e l  D i s t r i b u t o r s h i p -

T r u c k i n g  & 
T r o n s p o r t a t i o n F i r r r s I n d u s t r i a l  & C o n t r a c t o r

A i r c r  a f t  F u e l i n g  
1 9%

A u t o  R e n t a l  & O e  l l e r s h i p s  
3%

UNDERGROUND

MUSiUN THE s t o r a g e  t a n k

ASSISTANCE PRO G RAM
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The Storage Tank Assistance Fund

Board o f  Storage Tank Assistance 
410 Willoughby Ave. 

Juneau. Alaska 99801

Phone (907) 465-5219 
Fax (907) 465-5218

Department o f  Environmental Conservation 
UST Financial Assistance Unit 

3601 "C" Street. Suite 398 
Anchorage. Alaska 99503

Phone (907) 273-4342 
Fax ( 907) 563-6032
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Dept. Affected: Revenue

BRU: Child Support Enforcement Division

Component: Child Support Enforcement Division

“ vision Date

Uniform interstate Family Support Act (UIFSA)
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iTO TAL_____________________
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■-ULL-TIME

FY95 I FY96

Estimate of current year (FY94) impact: S 0.0

A NALYSIS: (Attach a separate page if necessary.)
UIFSA applies to those actions relating to the establishment, modification, and enforcement of support orders ana the determining of parentage in 
situations where the parties reside in more than one state. The passage of this bill will improve service to case parties involved in interstate 

Enforcement of child support orders. It simplifies the process and authontres the movement to a one order system for child support obligations that is 
honored by all slates which pass UIFSA. It will increase the caseload by making it easier for custodial parents to initiate and enforce interstate chile 

ruorort cases. Currently the interstate caseload is increasing at 16% per year. Many custodial parents have not sought enforcement due to the 

cumbersome interstate process, but with the ease ol case processing with UIFSA: the already rapidly increasing caseload will accelerate. The 

baseload of 5,941 in 1990 has increased to 8,787 in 1993 cases. Assuming this trend continues the caseloaa will be approximately 14.000 in three 
years. This does not consider the increase resulting from thir legislation.! continued)
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Continuation ol Fiscal Note)
=E.=.SONAL SERVICES:

"as division will need an additional 22 positions over three years. The Division will need 7 additional positions in FY 95, 7 in FY 96 ana 5 in FY 97. 

= cs'tions required in FY 95:

Ci e Chile Support Enforcement Officer II. to manage ana supervise assigned personnel in a interstate unit responsible tor estaonshing 

paternity and/or support oroers. and the mooification ana enforcement of these orders.

' . '  - .r.n 1 cast of long distance telephone service icr new positions. Cost ot paving for cooies. onotograohs ana other items reauirea trcm other 

. i tr.e processing of interstate oases wnere the otner state's agencies charge for certain services.

•'•.V.e emoloyees process aoproximately 4 times nr much paper and mail as other CSED ammcyees therefore tney will require 54,000 oer year 

. • -no.cyee tor pens, pencils, paper. envelopes etc

EQUIPMENT;

-• fa” awing is a breakdown of equipment per new oosition;

e seven additional positions would result in an additional S I.5 million in revenue to the general tuna through the collection of child suooort owed to 

• e state oreviously given as AFDC grants to custoaial parents. The additional positions would also collect S3.7 million in child suDport owed directly 

•r c..s:cdial parents. These monies would ailow many custodial par- its to live without the neec to seek AFDC assistance.

— - funding is provided at the rate of 66% on authorized expenditures. Federal incentives are calculated based on a cost effectiveness latio of 

AFDC collect,ons compared to expenditures.

~~i  U S Commission on Interstate Child Suoport recommends "veroatim” enactment of UIFSA unaer penalty of losing federal fundino. Congress is 

s-rrentiy considering several oills which make passage o; this legislation mandatory,

"wo Ch’fd Support Enforcement Officer I s. work in a lead support position cn an interstate unit re?oonsible for establishing paternity ana'cr 

support orders, and the modification ana enforcement ot these orders.

Four Clerk IV's, worn under the atrection c: c Child Support Enforcement Officer initiating actions on interstate support cases.

CONTRACTUAL:

r :

C.rr,outer

Workstation furniture 

Rhone equip & service

S 5,760 

S 2,506 

S 1 . 1 9 1  
S10.457
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F I S C A L  N O T E I
STATE O F ALASKA
1994 LEG ISLA TIV E SESSION

Revision Dale: 
7;tle:

E Bill Version: 2)0 9 -

A n  A c t  r e l a t i n g  to  t h e  U n i f o r m  
__________________ I n t e r s t a t e  F a m i ly  .S u p p o r t  A c t
i n o n s s r :
Requestor: G o v e r n o r

(S) Publish Date: 9 '  / 1 ~°l^
Dept. Affected: H ealth  anti Social Services__________

_BRU: Assistance Paym ents_______________
Component: AFD C_____________________________

COMPONENT SERIAL NO. 0220

E xpend itu res/R evenues: (Thousands of Dollars)
O PER ATIN G FY95 FY9G FY97 FY98 FY99 FYOO
PERSONAL SERVICES 0.0 0.0 0.0 1 0.0 I 0.0 0.0
TRAVEL 0.0 0.0 ' 0.0 I 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 ! 0.0 1 0.0 0.0 0.0
SUPPLIES 0.0 o .o ; 0.0 0.0 0.0 0.0
EQUIPMENT ' 0.0 0.0 0.0 1 0.0 I 0.0 0.0
AND <, STRUCTURES 0.0 0.0 I o-.o 0.0 0.0 0.0
GRANTS. CLAIMS f 0.0 o .o : 0.0 i 0.0 . -  0.0 0.0
.'i !o C c LLm N E O U S 0.0 0.0 i 0.0 0.0 1 0.0 0.0 '
. 'O T .iL  O PER ATIN G 0.0 0.0 0.0  1 0.0 ' 0.0 0.0

! . AL 0.0 0 .0 0.0  , 0.0 ■ 0.0 0.0

::r. VEN UE FUND SO URCE 0 0 I 0 1 o : 0 0

FU N D IN G : (Thousands of Dollars)
1C02 Federal Receipts • 0.0 0.0 ! 0.0 1 0.0 1 0.0 0.0
1033 GF Match 0.0 0.0 I 0.0 ! 0.0 1 0.0 0.0
10G4 GF 0.0 0.0 i 0.0 1 0.0 1 0.0 0.0
:035 Gr,Program Receipts 0.0 0.0 1 0.0 ' 0.0 1 0.0 0.0
:00S GF/MHTIA 0.0 0.0 ! 0.0 0.0 1 0.0 0.0
Other 0.0 0.0 1 0.0 i 0.0 1 0.0 0.0
TO TA L 0.0 0 .0  ' 0 .0  ! 0 .0  1 0.0 0.0

P O S ITIO N S :
FULL-TIME 0 0 ! 0 ! 0 1 0 0
PART-TIME 0 0 1 0 i 0 I 0 n
TEMPORARY 0 0 1 0 0 0 0

E stim ate of cu rren t year (FY94) im pact: NO NE

ANALYSIS: (Attach a separate page if necessary)

This bill .adopts the model Uniform  Interstate Family Support Act drafted by the Uniform Law 
Commission. The bill is expected to make it easier for the State to establish and enforce interstate 
orders for the payment of child support and medical support, and to establish patern ity for children 
whose putative fathers live outside of Alaska.

Applicants for AFDC assign to the state the right to collect child support paid on behalf of children who 
receive assistance. Support collected under assignment is applied toward the state and federal costs 
of AFDC cash assistance payments.

Prepared by: 
Division:

Jan L. Hansen. Director
Division of Public Assistance

Phone:

£77 A*-?—-
Margaret R. Lowe. M.Ed.. Ed.S_____approved by Commissioner:

A*gency;^) Department of Health A: Social Services
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PREPARER TO PR O VID E ALL D IS T R IB U T IO N  C O P IE S  T O  G O V ER N O R ’S LEG ISLATIVE O FFICE
For further distribution information call the Governor's Legislative Office
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Revision Date:    t .  NO. D r a f t  8  — G O  12/7

ANALYSIS (cont.):

Child support collections generally a ffect the funding sources, not the program costs, of AFDC. The 
state portion of child support collections made on behalf of AFDC recipients is budgeted as General 
Fund Program Receipts in the AFDC component of the Assistance Payments BRU.

The Child Support Enforcement Division expects t' • adoption of the Governor's bill to result in an 
increase in the number and amount of interstate support collections made on behalf of children who 
receive AFDC benefits. However, because the impacts of the legislation depend in large part on the 
adoption o f similar legislation by the other states, and only eight states have so far adopted the model 
bill, CSED does not project a specific dollar amount of increased collections. We do not, therefore, 
project a measurable impact on the AFDC budget.
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FISCAL NOTE

1994 LEGISLATIVE SESSION
Revision Date:

Tide:

STATE OF ALASKA BILL NO. SB 302

Uniform Interstate Family Support Act (UIFSA)

Dept. Affected: 

'BRU: 

Component:

Revenue

Child Support Enforcement Division 

Child Support Enforcement Division

Sponsor:

Requestor:

Senate Rules Committee

Senate Slate Affairs

Expenditures/Revenues:

COMPONENT SERIAL NO.

(Thousands of Dollars)

111

OPERATING FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES 170.2 170.2 170.2 170.2 170.2 170.2

TRAVEL 0 2 0.2 0.2 0.2 0.2 0.2

CONTRACTUAL 4.2 4.2 4.2 4.2 4 2 4.2

SUPPLIES 16.0 16.0 16.0 16.0 16.0 16.0

EQUIPMENT 41.8 41.8 41.8 4 1 8 41.8 41.8

LAND & STRUCTURES I

GRANTS. CLAIMS I

MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 - -o.o

TO TAL OPERATING 232.4 232.4 232.4 232.4 232.4 232.4
“ _____ —-

CAPITAL I I I

REVENUE FUND SOURCE: 427.8 427.8 427.8 427 8 427.3 427.8

FUNDING: (Thousands of Dollars)

1002 Federal Receipts 153.4 153.4 153.4 153.4 153.4 153 4

03 GF Match 37.2 37.2 37.2 37.2 37.2 37.2

1004 GF I I

1005 GF/Proaram Receipts I

1006 GF/MHTIA I

Other 1016 Fed lucent 41.8 41.8 41.8 41.8 41.8 41.8

TOTAL 232.4 232.4 232.4 232.4 232.4 232.4

POSITIONS:

FULL-TIME 4 4 4 4 4 I 4
PART-TIME I
TEM PORARY I

Estimate of current year (FY94) impact: S 0.0

ANALYSIS: (Att3cn a separate page if necessary.)
UIFSA applies to those actions relating to establishment, modification, and enforcement of support orders and the determining of parentage in 

situations where the parties reside in more than one state. The passage of this bill will improve service to case parties involved in interstate 

enforcement of child support orders by clarifying which state has jurisdiction. It authorizes the movement to a one order system for child support 

Dbligations that is honored by all states which pass UIFSA. UIFSA reduces agency response time in some areas in an effort to provide support 

:ollections sooner. It will increase the caseload since custodial parents will believe the opportunity for collection has improved. Currently the 

nterstate caseload is increasing at 16% per year. ( continued)

Mary Gay. Director

Child Suooort Enforcement Division

Prepared by:

D i v i s i o n : ______________________

Approved by Commissioner: Darrel J. Rexwinkel 

Agency:

n
MX h t i ^ Phone: 263-6270 

Date:

Department of Revenue

Do..: / / / r - /

PREPARER TO PROVIDE A l l  DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
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(Continuation of Fiscal Notei 

PERSONAL SERVICES.

The division will need an additional 4 positions :

Four Child Suoport Enforcement Officer I's, worthing in lead support positions on an interstate unit responsible for establishing paternity 
and/or support orders, and the modification and enforcement ot those orders.

Additional cost of long distance teleonone service for new positions. Cost of paying for copies, photographs and other items required from otner 
states in the processing ot interstate cases where the other state's agencies charge for certain services.

Interstate employees process approximately 4 times as much paper and mail as other CSED employees therefore they wi*' require $4 000 per year 
per employee for pens, pencils, paper. envelopes etc.

EQUIPMENT

The following is a breakdown of equipment per new position;

The four additional positions would result in an additional S855:900j&'revenue to the general fund through the collection of child support owed to the 

State previously given as AFDC grants to custodial parentsT Fifty (50) percent nf the revenue collected will be returned to the Federal Government 

leaving a net revenue to the general fund of $427,350. The additional positions would also collect $2.1 million in child support owed directly to 

custodial parents. These monies would allow many custodial parents to live without the need to seek AFDC assistance

Federal funding is provided at the rate of 66% on authonzed expenditures. Federal incentives are calculated based on a cost effectiveness ratio of 
AFDC collections compared to expenditures.

CONTRACTUAL.

SUPPLIES.

Computers A Software 

Workstation furniture 

Phone equip & service 
Total

$ 5.760 

$ 3,506 

S 1.191 
$10,457

The U.S.Commission on Interstate Child Support recommends ’verbatim’ enactment of UIFSA under penalty of losing federal funding. Congress is 
currently considenng several bills which make passage of this legislation mandatory



A SUMMARY OF THE DIFFERENCES BETWEEN

THE REVISED UNIFORM RECIPROCAL ENFORCEMENT
OF SUPPORT ACT

AND

THE UNIFORM INTERSTATE FAMILY SUPPORT ACT

by

Linda Ann Hammond 
Assistant Staff Director 
Child Support Project 

Center on Children and the Law 
American Bar Association



Policy Statement: This publication was made possible through a contract 
with the Office of Child Support Enforcement, Administration for 
Children and Families, U.S. Department of Health and Human Services, 
Contract No. 233-89-0006. Any statements, opinions, findings or 
conclusions expressed herein do not necessarily reflect the views or 
policies of this agency or the American Bar Association.

Discrimination Prohibited: Under provisions of applicable public laws 
enacted by Congress since 1964, no person in the United States shall, on 
the grounds of race, color, national origin, handicap, or age, be excluded 
from participation in, be denied the benefits of, or be subject to 
discrimination under any program or activity (or, on the basis of sex. with 
respect to any education program or activity) receiving Federal financial 
assistance. In addition, Executive Order 11141 prohibits discrimination 
on the basis of age by contractors and subcontractors in the performance 
of Federal contracts and Executive Order 11246 states that no federally 
funded contractor may discriminate against any employee or applicant 
for employment because of race, color, religion, sex. or national origin. 
Therefore, the Administration for Children and Families must be 
operated in compliance with these laws and Executive Orders.

Requests for this publication may be directed to:
Administration for Children and Families
Office of Child Support Enforcement
National Reference Center
Mail Stop OCSE/RC
370 L’Enfant Promenade, SW
Washington. DC 20447
(202) 401-9383

For more information on ABA child support activities, please contact:
Child Support Project
Center on Children and the Law
American Bar Association
1800 M Street, N.W.
Washington. D.C. 20036 
(202) 331-2250



THE UNIFORM  INTERSTATE FAM ILY SU P P O R T  ACT 

THE NEXT STEP IN IM PR O V IN G  

INTERSTATE FAMILY SU PPO R T CO LLEC TIO NS

INTRODUCTION

In 1950, the Uniform Reciprocal Enforcement of Supporr Act (URESA) was a 
revolutionary effort to address the problem of nonpayment of family support by interstate 
obiigors. After more than 40 years of experience in interstate collections, numerous 
technological advances, and three subsequent versions of U R ESA  a much different interstate 
law has been developed for State consideration.

The new interstate law is entitled the Uniform Interstate Family Support Act (UIFSA). It is 
intended to reDiace the orisinal and Revised Uniform Reciprocal Enforcement of SuDOort Acts 
(RURESA).

The highlights of UIFSA are described below. Following the narrative account is a chan 
which briefly summarizes the differences between UIFSA and R U R ESA  This Reference Chan 
can be quickly consulted to determine the variances between UIFSA and RU RESA  The 
highlights and chan are intended to be an introduction or an overview, not a replacement for 
exhaustive legal research and analysis. If one requires more detailed information, please refer 
to the model uniform acts found at Unif. Reciprocal Enforcement of Suppon Act (1950 
Act)(amended 1952,1958), 9B U .L A  553 (1987); Revised Unif. Reciprocal Enforcement of 
SuDDort Act (1968 Act), 9B U .L A  381 (1987); Unif. Interstate Family Suooon Act, 9 Pan 1 
U.L.A 77 (Supp. 1993).

UIFSA HIGHLIGHTS

The One Order Theory

Only One Order in a Case at One Time. Under RURESA most suppon proceedings are de 
novo (that is. treated as new cases), resulting in more than one valid, co-existing order in a case. 
Tnis has often caused confusion when calculating anearages or d e t e r m in in g which order to 
enforce. To solve this dilemma, under UIFSA there is only one suppon order in effect in a case 
at any one time. Tnis is referred to as the one order theory or the one order - one time concept.

Rules are set forth to determine which order should prevail if several orders were rendered 
prior to the enactment of UIFSA See Section 207 of UIFSA for the specifics. Rules also exist 
for resolving actions pending in two or more States, which basically require that one State defer 
to another, taking into consideration where the child has lived for the prior six months. See 
Section 204 for details. Last, the Act requires that States treat interstate multiple order cases 
(for two or more families supported by the same obligor) as they would in-state multiple order 
cases.

Continuing- Exclusive Jurisdiction. The method used to enforce the one order theory is to 
allow only one State the right to change the order at any one time. The one State with this right 
has "continuing, exclusive jurisdiction" over the case. The State with continuing, exclusive 
jurisdiction to modify the order is the State that issued the order.

Continuing, exclusive jurisdiction endures so long as one party or child resides in the State 
unless the individual parties agree in writing to take their case to another State.

If the parties no longer reside in the issuing State or if a written agreement exists regarding 
jurisdiction, the Act establishes registration procedures for modification. See the section on 
"Registration for Modification" below.



One State Procedures

Under URESA, interstate cases can only be pursued when both the initiating and 
responding jurisdictions take some action. UIFSA includes new remedies that allow a State to 
handle a case locally, even if the parties live in different States. Two important "one State 
procedures" are long-ann jurisdiction and direct income withholding.

Long-Arm Jurisdiction. One of the most important provisions contained in UIFSA is the 
addition of long-arm jurisdiction. Long-arm jurisdiction authorizes a State to extend its 
jurisdiction over an individual who may be ouiside the geographical boundaries of the State. In 
this context, jurisdiction means the State’s power to bring a person before its own tribunals and 
to require compliance with its tribunals’ orders. UIFSA defines jurisdiction to maximize the 
tribunal’s power over nonresidents, while remaining within the confines of the United States 
Constitution. See Kulko v. Superior Court. 4-36 U.S. 84 (1978) for a full explanation of this issue. 
UIFSA’s broad definition includes long-arm jurisdiction in a paternity case based upon the 
individual’s conduct within the State (e.g., engaging in sexual intercourse within the State).

Direct Income Withholding. For the first time, the Act authorizes that an income - 
withholding order may be mailed directly to an obligor’s employer in another State, regardless 
of whether the issuing State has jurisdiction over the out-of-state employer. UIFSA requires the 
employer to comply with the order without the necessity of a tribunal or administrative hearing, 
unless the employee objects. (OCSE’s current regulations require IV-D interstate income 
withholding requests to be sent to the central registry in the responding State).

Two-State Procedures

Registration for Enforcement. The one order theory ends responding States’ de novo 
hearings on new interstate petitions. If there is an existing order, UIFSA"authorizes its 
enforcement in any State. The enforcement process begins by registering the order in the 
responding State (or States) for the purpose of enforcement only. Registration for enforcement 
only does not permit modification of the order in the responding State.

Administrative Enforcement. The responding State may choose to use adiiiinistrative 
proceedings to enforce a suppon order or an ircome withholding order rather than formally 
registering the order for enforcement, if appropriate. If the obligor contests the administrative 
enforcement of the order, the agency must register the order pursuant to the Act.

Registration for Modification. A State may no longer have sufficient interest in maintaining 
the power to modify its order, because neither the child nor the parties continue to reside there. 
In such a simation, the responding State may assume the power to modify if certain 
requirements are met:

. Neither the child nor parties reside in the issuing State;

. the petitioner is a nonresident of the responding State; and
• the respondent is subject to the personal jurisdiction of the responding State.

or
. One party is subject to the personal jurisdiction of the tribunal: and
• all parties have consented to the tribunal’s jurisdiction in writing.

The State modifying the order becomes the new State of continuing, exclusive jurisdiction. 
Note that the responding State’s ability to modify the order is limited to the child suppon 
provisions only.

Evidentiary Improvements
UIFSA takes advantage of technology which did not exist at the time URESA was originally 

enacted. For instance, facsimile materials may be placed in evidence. Depositions may be” 
videotaped and sent interstate. Testimony and depositions may take place by telephone 
conference calling. It is now less likely that the petitioner’s presence is required in the tribunal.



There is greater access to relevant evidence without the expense of transporting documents and 
witnesses from one State to another.

UIFSA also eases some evidentiary rules as to materials typically needed in child suppon 
cases: Certain documents given under oath by a party or witness residing in another State, 
copies of payment records certified as true copies by the custodian of records, parentage testing 
bills, and health care bills relating to the birth of the child are all admissible into evidence.

A User-Friendly Law

UIFSA provides a number of very practical improvements to ease interstate suppon 
collection practices. The Act recognizes a d m in is t r a t iv e  agencies as well as tribunals for 
processing cases. Initiation of a case is made ministerial rather than a matter of tribunal review, 
so no ceniricatioa is required. A party can choose to file directly with the responding State, 
bypassing initiating jurisdiction procedures.

There are more benefits to the parties. Parties have greater access to information on their 
cases because of the timeframes established for acting on cases, and because of the many notice 
requirements contained in the law. For the first time, remedies are available to both parties, 
obiigors as well as obligees. UIFSA does not address issues of attorney/client relationships with 
obligors and obligees, however. The Act also clearly authorizes representation by private 
attorneys, including recovery of attorney fees.

Finally, the Act clearly authorizes establishing paternity without seeking suppon.



*



REFERENCE CHART

TOPIC UIFSA

ESTABLISHMENT ISSUES 

Paternity
Cleariv authorizes establishment of parentage 
in an interstate proceeding, even if not coupled 
with proceeding to establish support.

Temporary Support
Provides for tem porary support 
order based on paternity acknowledgment 
or other d ea r and convincing evidence 
(e.g., genetic test results) that 
defendant is child’s parent.

Long-Arm Jurisdiction
Provides for long-arm jurisdiction 
over nonresident up to limits of 
Kulko. Inciudcs long-arm paternity 
action based upon obligor’s conduct 
within the State.

Type of Orders That May be Established
May only be used for proceedings 
involving support of child or spouse 
(i.e.. not support of a parent).

ENFORCEMENT ISSUES

Direct Enforcement
Provides for two 'd irect enforcement" 
procedures:

1. Income withholding order may be mailed directly 
to obligor's employer in another State which 
triggers wage withholding unless employee objects. 
(Current federal rcguladons requires interstate 
income withholding request in IV-D cases
to go through a responding State's central 
registry).

2. Direct administrative enforcement by obligor's 
State if same is available for intrastatc cases.

RURESA

Authorizes paternity establishment 

but unclear whether acuon must 

be coupied with suppon proceeding.

No analogous provision.

No analogous provision.

'Obligee’ is anyone 
to whom a duty of 
support is owed.

No analogous provisions.
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Registration
Two-state enforcement activity begins 
with registration of support order in 
responding State. Full range of enforcement 
remedies available. However, registered order 
continues to be the order of the issuing State.
Role of the responding State is limited to enforcing 
the order except in limited circumstances where 
the order has also been properly registered 
for purpose of modification.

Registration provisions 

may be used to domesticate 

foreign order, order may be 

subject to modification.

MODIFICATION ISSUES

Continuing, Exclusive Jurisdiction
Act establishes one controlling orde No analogous provision

State that issued the order has 
continuing, exclusive jurisdiction 
to modify the order.

M ost proceedings are de novo; even if order 
is registered for enforcement, the registering 
State often asserts the right to modify registered 
order. M ore than one valid o rder can be in 
effect in more than one State.Continuing, exclusive jurisdiction 

exists so long as one party lives in the State 
unless parties agree in writing for another 
State to exercise jurisdiction.

If parties no longer reside 
in the issuing State or if they 
agree in writing for another State 
to exercise jurisdiction. Act 
establishes registration 
procedure for modification.

La such situations party seeking 
modification must register order in

I
State with personal jurisdiction 
over opposing party.

State modifying order becomes new 
State of continuing, exclusive 
jurisdiction.

Spousal Support
Spousal support is modifiable only 
by the original issuing State.

Child and spousal support 
are treated  identically.



CHOICE OF LAW ISSUES

Determination of Support Duty
Apply law of responding State. In 
long-arm cases, the State conducting 
the hearing is defined as the responding 
State. If parentage previously determined 
pursuant to law, nonparentaee may not 
be raised as a defense.

Determination of Support Amount
Apply guidelines of the responding 
State.

Enforcement of Support Order
Procedure and law of the responding 
State apply as to enforcement issues, 
EXCEPT:

1. Law of the issuing State governs 
interpretadon of order being 
enforced.

If issuing and responding States 
have different statutes at' 
limitadons for enforcement, the 
longer time period applies.

EVIDENTIARY PROVISIONS

Electronic Information Transfer
Authorizes electronic informadon 
transfer, testimony or deposidcn 
by telephone conference: and inter­
state discovery.

Records
Copy of payment records from 
another State, copy of beaith care 
bills, and facsimile copies arc 
admissible into evidence.

Communications Between Tribunals
Tribunals of different States 
may communicate with each other to 
obtain informadon about laws of other 
State or orders of other tribunal.

Apply law of State where obligor 
present for period of time when 
support is sought. Law of 
responding State presum ed to apply.

Apply guidelines of the 
responding State.

Complex choice of law 
(i.e., apply the law of the 
State where the obligor was 
present for the period 
during which support is 
sought). Otherwise, the 
law of the responding State.

Mo analogous provision.

No analogous provision.

No analogous provision.



Tribunals may assist one another 
by compelling discovery ordered 
by tribunal of another State.

-Assistance with Discovery

CRIMINAL RENDITION
Under certain conditions, may 
demand return of obligor 
charged criminally in initiating 
State with failure to provide for 
support.

Judge of initiating State 
may assist with deposition 
requested by responding 
tribunal.

Same provision.

GENERAL PROVISIONS

Terminology
T rib u n a l' includes administrative 
agencies that establish, enforce, and 
modify support, as well as tribunals.

Definition of Support
Includes health care, interest, and 
attorney fees.

Initiation of a Case
Initiation of an interstate case is 
ministerial. No requirement of 
certification. Also, parr/ in the 
initialing State may tile an 
action directly in the responding 
State, without going through 
initiating State.

Safeguarding Information
Nondisclosure authorized when the 
health, safety, or liberty of a party 
or child is at risk.

Case Information Access
Tribunal and agency must keep parties 
informed about all important case 
developments.

"Court'1 refers to traditional 
tribunals oniv.

Support not defined.

Initiation of an in ter­
state case requires 
initiating tribunal’s review 
and sienarure.

No protection.

No analogous provision.

Visitation

Visitation issues cannot be raised in UIFSA Similar provision,
proceedings. Not a defense to nonpayment of support.



Private Attorney Access
Explicitly authorized, including 
attorney fees.

Reciprocity
Not required: URESA, R U R E S A  and 
ail substantially similar State laws 
are deemed equivalent to UIFSA.

Availability of Remedies
UEFSA remedies available to both 
obligors and obligees.

Costs ana Fees
Both obligor and obligee may file 
without payment of costs and fees.
Continues RURESA rule that only 
obligor may be assessed costs and fees.

Representation
Act does not create or negate any 
attorney/client relationship 
Look to other State law.

Transition Where Multiple Orders Exist
Priority established:

1. Order issued by tribunal with 
continuing, exclusive jurisdiction 
as defined by Act.

2. If more than one tribunal wouid 
have continuing, exclusive jurisdiction, 
order issued bv child’s home State.

3. If more than one tribunal would 
have continuing, exclusive jurisdiction 
but no home State, the most recent 
order has prioricy.

4. If no tribunal would have continuing, 
exclusive jurisdiction under Act, 
responding State may issue new support 
order and becomes continuing, exclusive 
jurisdiction.

Authorized, but no mention 
of attorney fees.

Required by law.

URESA remedies available 
oniy to obligees.

Costs and fees assessed 
against obligor only. No 
free filing to obligor.

Prosecuting attorney upon 
request of tribunal or DepL 
of W elfare shall represent 
obligee.

No analogous provision.
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Law  Offices

D illo n  &  Fin dley
ANCHORAGE 

Ray R. Brown 
Mauri Long

JUNEAU
Dennis C. Dailey 
Caroline Crennn 
Paul L. Dillon 
Thom as W . Findley 
Richard D. Monkmnn 
A rthur H . Peterson 
Peter K. Putrier

A  P r o f e s s io n a l  C o r p o r a t io n

350 N. Franklin Street 

Juneau, Alaska 99801 

Telephone (907) 586-4000 

Facsimile (907) 586-3777

1029 W. T hird  Ave., Suite 220 
Anchorage, Alaska 99501 

T elephone (907) 277-5400 
Facsimile (907) 277-9396

A p r i l  1 1 ,  1994

Hon. R o b in  L .  T a y l o r ,  C h a i r  
S e n a te  J u d i c i a r y  C o m m it te e  
A la s k a  S t a t e  L e g i s l a t u r e  
Room 3 0 ,  S t a t e  C a p i t o l  
J u n e a u ,  A la s k a  9 9 8 0 1 - 1 1 8 2 HAND-DELIVERED

Re: SB 302  (U n i f o r m  I n t e r s t a t e  F a m i l y  S u p p o r t  A c t )

D e a r  S e n a to r  T a y l o r :

I  j u s t  l e a r n e d  on F r i d a y ,  t h e  8 t h ,  t h a t  y o u r  c o m m i t te e  w i l l  be 
c o n s i d e r i n g  SB 302  t o d a y .  A l t h o u g h  I  w i l l  n o t  be  a b l e  t o  a t t e n d  
t h e  h e a r i n g ,  I  a g a in  w a n te d  t o  e x p re s s  my s u p p o r t  o f  t h e  b i l l ,  as 
I  d i d  i n  my M a rch  2 2 ,  1994  l e t t e r  t o  S e n a t o r  Leman, c h a i r  o f  t h e  
S e n a te  S t a t e  A f f a i r s  C o m m it te e .

N o t  h a v in g  h e a rd  fo rm  you  s in c e  t h e  S t a t e  A f f a i r s  C o m m it te e  
h e a r i n g ,  I  assume t h a t  w h a te v e r  q u e s t i o n s  y o u  s a i d  t h a t  y o u  had  a t  
t h a t  t im e  h a ve  been  r e s o l v e d .  T h i s  b i l l ,  p r o p o s in g  t h e  N a t i o n a l  
C o n fe re n c e  o f  C o m m is s io n e rs  on U n i fo rm  S t a t e  Laws' U n i f o r m  
I n t e r s t a t e  F a m i ly  S u p p o r t  A c t  t o  r e p l a c e  t h e  U n i f o r m  R e c ip r o c a l  
E n fo r c e m e n t  o f  S u p p o r t  A c t ,  c u r e s  many p ro b le m s  f o r  a l l  c o n c e rn e d ,  
i n c l u d i n g  t h e  o b l i g o r s .

I  u r g e  a "Do P ass"  re c o m m e n d a t io n .  P le a s e  l e t  me know i f  y o u  
need  a d d i t i o n a l  i n f o r m a t i o n .

c c :  Hon . W a l t e r  J .  H i c k e l ,  G o v e rn o r

Hon. L a r a in e  L .  D e r r ,  Dep. Comr. 
D e p a r tm e n t  o f  Revenue

D e bo rah  E. B e h r ,  A s s t .  A t t y .  G e n l .  
D e p a r tm e n t  o f  Law

A r t h u r  H. P e te r s o n  
U n i f o r m  Law C o m m is s io n e r  

f o r  A la s k a
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The Honorable Rick Halford
President of the Senate '  <3 o ^
Alaska State Legislature 
State Capitol 
Juneau. AK 99591H 182

Osar Mr. President:

Under the authority of art. III. sec. 18. of the Alaska Constitution. I am transmitting a 
bill relating to the Uniform Interstate Family Support Act and the repeal of the Uniform 
Reciprocal Enforcement of Support Act.

The bill would repeal the laws currently found in AS 25.25. the Uniform Recurocal 
Enforcement of Support Act (URESA), and replace them with a new Uniform Act. the 
Uniform Interstate Family Support Act (UIFSA), with minor modifications. Two 
provisions of the bill also have the effect of amending Alaska Rule of Civil Procedure 
82 and Alaska Rule of Administration 9. (See sacs. 5 and 7 of the bill.) Under art. IV, 
sec. 15. of the Alaska Constitution, the legislature may cha -ge a court rule governing 
"practice and procedure." Although the bill has the effect of amending a court rule 
relating to filing fees that is designated as an "administrative" rule, I believe that the 
rule affects individuals' substantive rights regarding access to our justice systam and. 
therefore, is one that the legislature is authorized to change. Additionally, the 
provision that has the effe zt of amendina the administrative r:le  is an intearai pan of 
UIFSA.

The Uniform Interstate Family Suppon Act was drafted to update URESA. The bill, 
like URESA. applies to those actions relating to the establishment, modification, and 
enforcement o f suppon orders and the determination of parentage in situations where 
the parties reside in more than one state.

A major feature of UIFSA is that it does not require reciprocity of laws between states 
in oider to take action under its provisions. In order r0 ease the transition oetween 
URESA ana UiFSA, the bill recognizes substantially similar state laws as equivalent to

• ! -
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UIFSA for purposes of interstate actions. (See proposed AS 25.25.101 (7) and ( 16).) 
The bii! also contains its own long arm /• risdicticn provision providing the home state 
of a supported family the maximum possible opportunity to secure personal jurisdiction 
over an absent parent.

The bill promotes, to the extent possible, the premise of continuing, exclusive 
jurisdiction over support orders. Under the law as it exists under URESA. multiple 
orders for child support often result. UIFSA seeks to limit the existence of multiple 
support orders by limiting the circumstances under which subsequent suppon orders 
may be entered in states other than the initiating state.

The bill also recognizes the growing use of administrative procedures in addition to or 
in place of judicial proceedings in the establishment and enforcement o f support 
orders. The bill does not confer new authority on Alaska's child suppon enforcement 
agency, but it does recognize the authority otherwise conferred on the agency and 
suppon enforcement agencies of other states. The bill specifically recognizes the 
child support enforcement agency's authority to act in interstate cases in the same 
manner in which it may act in intrastate actions.

UiFSA was prepared by the National Conference of Commissioners :n  Uniform State 
Laws, which has approved and recommended it for enactment in ail the states.
A1!hough it was first adopted by that conference in the summer of 1992. !t has alreacy 
been enacted in eight states. There are indications that it will be introc .ced in as 
many as 25 states this year. It has been endorsed by the Unitea States Commission 
on Interstate Child Support and the American Bar Association, ano the biil has the 
support of Alaska's chiid support enforcement agency.

I urge prompt consideration and passage of this bill.

Sincerely,

Walter J. Hickel 
Governor
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Hon. lo r e r .  lem an , C h a i r  
S e n a te  S ca rs  A f f a i r s  Commit 
A la s k a  S ha re  l e g i s l a t u r e  
Room 113 , S t a r s  C a p i r c l  
Jun e au ,  A la s k a  9 9 3 0 1 -1 1 3 2 HAND-DELIVERED

Re: S3 3 02, U n i fo r m  I n t e r s t a t e  r a m i l v
b u c c c r t  A c t

Dea r S e n a to r  lemar.:

Thank  ycu  f o r  s c h e d u l i n g  SB 302 t c  be h e a rd  b y  y o u r  c o m m it te e  
a g a in  to m o r ro w .  I  w i l l  n o t  be a b le  t o  a t t e n d  t h e  h e a r i n g ,  b u t  
w a n te d  y cu  ar.d y o u r  c o m m it te e  t o  know o f  my s u p p o r t  f o r  t h e  b i l l .

A l l  U n i t e d  S t a t e s  j u r i s d i c t i o n s  have  e n a c te d  t h e  u n i f o r m  
R e c ip r o c a l  E n fo rc e m e n t  o f  S u p p o r t  A c t(U R E S A ) , p r o m u lg a te d  b y  th e  
N a t i o n a l  C o n fe re n c e  o f  C o m m is s io n e rs  on  U n i fo r m  S t a t e  Law s. To 
s o l v e  p ro b le m s  t h a t  have  a r i s e n  u n d e r  URESA i n  t h e  l a s t  c o u p le  o f  
d e ca d e s ,  and g e n e r a l l y  t o  u p d a te  th e  la w ,  t h e  N a t i o n a l  C o n fe re n c e  
has p ro m u lg a te d  th e  U n i fo rm  I n t e r s t a t e  F a m i ly  S u p p o r t  A c t (U IF S A )  t o  
r e p la c e  th e  URESA. Soon, a l l  j u r i s d i c t i o n s  w i l l  have  e n a c te d  th e  
UIFSA.. A la s k a  s h o u ld  n o t  l a c  b e h in d  t h e  o t h e r s .

Thank y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h e  m e asu re .  
Pass" re c o m m e n d a t io n .

I  u r g e  a "Do

V e r y  t r u l y  y o u r s ,

A r t h u r  H. P e te r s o n  
U n i fo r m  Law C o m m iss ion s :  

f o r  A la s k a

LETTERS OF SUPPORT
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M arch  23 ,  199-1

W i l l i a m  G rant: C a l lo w ,  Esq.
425  G S t r e e t ,  S u i t e  610 
A n c h o ra g e ,  AK 99 501

Re: P ro p o s e d  U n i fo rm  I n t e r s t a t e  F a m i ly  S u p p o r t  A c t

D e a r M r.  C a l lo w :

Thank  you  t o r  g i v i n g  me t h e  o p p o r t u n i t y  t o  comment on U IFSA. 
P le a s e  f e e l  f r e e  t o  pass  t h e s e  comments a lo n g  t o  whom ever yo u  l i k e .

L e t  me b e g in  b y  s a y in g  t h a t  w h i l e  I  have  s e r i o u s  p r o b le m s  w i t h  
some o f  t h e  s p e c i f i c s ,  I  s t r o n g l y  f a v o r  t h e  a d o p t i o n  o f  U IFSA i n  
some fo rm .  You have  no d o u b t  n o t i c e d  t h a t  t h e  co m m e n ta ry  t o  UIFSA 
makes a num ber o f  r e f e r e n c e s  t o  t h e  p ro b le m s  o f  a " m u l t i - o r d e r  
s y s te m . "  L e t  me g i v e  you  an e xam p le  o f  how t h i s  a c t u a l l y  c a u se s  
p r o b le m s .  Mom, d a d ,  and c h i l d  l i v e  i n  Texas  i n  t h e  e a r l y  1 9 8 0 ' s .  
Mom a n d  dad g e t  d i v o r c e d  t h e r e ,  and she  g e t s  t h e  c h i l d  a n d  (b e c a u s e  
he  i s  a h i g h - p a i d  o i l f i e l d  w o rk e r )  $300  p e r  m on th  i n  c h i l d  s u p p o r t .  
S u b s e q u e n t ly ,  o i l  p r i c e s  go down, he lo s e s  h i s  j o b ,  and  t h e  b e s t  
j o b  h e  can  f i n d  i s  i n  K ansas , so he moves t h e r e .  Mom now f i l e s  t h e  
T e xas  o r d e r  i n  Kansas  u n d e r  URESA. D a d 's  K ansas  a t t o r n e y  moves t o  
m o d i f y  t h e  o r d e r  based  on h i s  c l i e n t ' s  lo w e r  in co m e , and  s u c c e e d s ;  
t h e  K ansas  c o u r t s  r e d u c e  t h e  o r d e r  t o  $2 00 p e r  m o n th .  F o r  t h e  n e x t  
s i x  y e a r s ,  dad  w o rk s  i n  Kansas and f a i t h f u l l y  p a y s  t h e  $200  p e r  
m o n th ,  t h i n k i n g  t h a t  i s  w h a t  he i s  l i a b l e  f o r .  E v e n t u a l l y  he g e t s  
a s l i g h t l y  b e t t e r - p a y i n g  j o b  i n  C a l i f o r n i a ,  and moves t h e r e .  Mom 
t a k e s  t h e  o r i g i n a l  Texas  o r d e r  f o r  $300  p e r  m on th  and  r e g i s t e r s  i t  
i n  C a l i f o r n i a ,  c l a im i n g  a r r e a r a g e s  i n  t h e  am oun t o f  $ 6 00  p e r  m o n th ,  
m u l t i p l i e d  by a l l  t h o s e  m on ths  t h a t  he p a id  t h e  lo w e r  a m o u n t.  The 
C a l i f o r n i a  c o u r t ,  w h e th e r  i t  seems f a i r  o r  n o t ,  w i l l  e s t a b l i s h  an 
o r d e r  f o r  t h o s e  a r r e a r a g e s ,  p r o b a b ly  in  e x c e s s  o f  $ 4 0 , 0 0 0 ,  w h ic h  
dad  w i l l  n o t  be a b le  t o  p a y ,  f o r c i n g  h im  t o  become a " d e a d b e a t  dad" 
and s p e n d  t h e  r e s t  o f  h i s  l i f e  g e t t i n g  g a r n i s h e d  and  a t t a c h e d  by  
h i s  e x - w i f e  d e s p i t e  t h e  f a c t  t h a t  he t h o u g h t  he was p a i d  i n  f u l l .  
The r e a s o n  t h i s  i s  p o s s i b l e  i s  t h a t ,  u n d e r  URESA/RURESA, yo u  can  
m o d i f y  an o r d e r  i n  a s t a t e  w he re  i t  i s  b e in g  e n f o r c e d ,  b u t  t h e  
m o d i f i c a t i o n  a p p l i e s  o n l y  i n  t h a t  s t a t e ,  and  t h e  o r d e r  f r o m  t h e  o l d  
s t a t e  can  be e n f o r c e d  i n  o t h e r  s t a t e s .  I  have  p e r s o n a l l y  seen  t h i s  
le a d  t o  a num ber o f  t r a g i c  and u n f a i r  s i t u a t i o n s .

U IFSA w o u ld  change  t h i s  because  t h e r e  w o u ld  o n l y  be one v a l i d  
o r d e r .  I n  t h e  above  h y p o t h e t i c a l ,  a t  t h e  p o i n t  a t  w h ic h  d a d ' s
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K ansas  a t t o r n e y  a t t e m p te d  t o  m o d i f y  t h e  Te xas  d e c r e e  i n  t h e  
e n fo r c e m e n t  a c t i o n  i n  Kansas, he w o u ld  be t o l d  dad  needs  t o  make a 
m o t io n  i n  Te xas  t o  change  t h e  u n d e r l y i n g  c h i l d  s u p p o r t  o r d e r .  I t  
w o u ld  be s l i g h t l y  more d i f f i c u l t  f o r  dad t o  do t h i s  t h a n  t o  f i l e  i t  
i n  t h e  s t a t e  i n  w h ic h  he i s  now l i v i n g ,  b u t  a t  l e a s t  he knows w ha t 
he ha s  t o  do , and  d o e s n ' t  spend  y e a r s  d e v e lo p in g  an  unknown 
a r r e a r a g e .

I  am aw a re  t h a t  i f  UIFSA is  g o in g  t o  w o rk ,  t h e  v e r s i o n s  i n  
e f f e c t  i n  d i f f e r e n t  s t a t e s  s h o u ld  be a t  l e a s t  s u b s t a n t i a l l y  
s i m i l a r ;  t h e r e f o r e  i t  i s  n o t  my i n t e n t i o n  h e re  t o  s u g g e s t  r e w r i t i n g  
U IFSA as much as  I  may be te m p te d .  H ow eve r,  I  h a ve  s p e c i f i c  
p r o b le m s  w h ic h ,  i f  re m e d ie d ,  I  do n o t  b e l i e v e  w i l l  do  ha rm  t o  t h e  
c o r e  o f  t h e  a c t .

My f i r s t  p ro b le m  i s  fo u n d  a t  S e c t i o n  2 0 1 ( 1 ) .  The US Supreme 
C o u r t  h a s  h e ld ,  u n f o r t u n a t e l y ,  i n  Burnham v .  S u p e r i o r  C o u r t . 495  US 
604 (1 9 9 0 )  t h a t  i t  i s  n o t  u n c o n s t i t u t i o n a l  t o  assume j u r i s d i c t i o n  
o v e r  t h e  o b l i g o r  m e re ly  t h r o u g h  s e r v i c e  i n  t h e  s t a t e .  On t h e  o t h e r  
h a n d ,  i t  i s  n o t  f a i r  n o r  i s  i t  good p u b l i c  p o l i c y .  C u s to d y  and 
v i s i t a t i o n  o r d e r s  o f t e n  r e q u i r e  a p a r e n t  t o  v i s i t  a c h i l d  i n  t h e  
o t h e r  p a r e n t ' s  home s t a t e ,  o r  accompany t h e  c h i l d  on t r a v e l  f o r  
v i s i t a t i o n .  A t  o t h e r  t im e s ,  lo n g  te rm  v i s i t a t i o n  may be so  m i s e r l y  
t h a t  t h e  p a r e n t  has  no c h o ic e  b u t  t o  o c c a s i o n a l l y  v i s i t  t h e  c h i l d  
i n  t h e  o t h e r  p a r e n t ' s  home s t a t e .  C i r c u m s ta n c e s  s u ch  as  t h o s e  
s h o u ld  n o t  c a u se  anyone  t o  be s u b je c t e d  t o  t h e  j u r i s d i c t i o n  o f  a 
s t a t e  w i t h  w h ic h  t h e y  o t h e r w is e  have  no c o n t a c t .  T h i s  i s  
e s p e c i a l l y  c r i t i c a l  i n  te rm s  o f  A la s k a ,  s in c e  i t  may be an e x t re m e  
b u rd e n  on a p a r e n t  who has no c o n n e c t io n  w i t h  A la s k a  o t h e r  th a n  
h a v in g  had  t o  come up o c c a s i o n a l l y  t o  accom pany t h e i r  c h i l d ,  t o  
d e fe n d  a c h i l d  s u p p o r t  m o d i f i c a t i o n  a c t i o n  i n  t h i s  d i s t a n t  s t a t e .  
T h a t  s e c t i o n  o f  t h e  p ro p o s e d  a c t  s h o u ld  be e l i m i n a t e d .

S e c t i o n  3 0 5 ( b ) ( 9 )  p r o v id e s  t h a t  a t r i b u n a l  may i s s u e  a bench  
w a r r a n t  f o r  t h e  o b l i g o r .  U n f o r t u n a t e l y ,  t h e  t e rm  " t r i b u n a l ' 1 
i n c l u d e s  t h e  a d m i n i s t r a t i v e  a g e n cy .  T h i s  i s  u n a c c e p t a b le  f o r  two 
r e a s o n s .  F i r s t ,  i n  t h i s  s t a t e  o n l y  ju d g e s  and o f f i c i a l s  o f  t h e  
c o u r t  s y s te m  i s s u e  bench  w a r r a n t s ,  n o t  a d m i n i s t r a t i v e  a g e n c ie s ;  
t h i s  i s  a s i g n i f i c a n t  d e p r i v a t i o n  o f  l i b e r t y  and has  a lw a y s  been  a 
p r e r o g a t i v e  o f  t h e  j u d i c i a r y .  Second, t h e  a g e n c y  w h ic h  w o u ld  have  
t h e  a u t h o r i t y  t o  i s s u e  t h e  bench w a r r a n t  w o u ld  be C h i l d  S u p p o r t  
E n fo r c e m e n t  D i v i s i o n ,  o r  i t s  p a r e n t ,  t h e  D e p a r tm e n t  o f  R evenue . 
H o w e ve r ,  AS 2 5 .2 7  p r o v id e *  t h a t  CSED i s  t o  r e p r e s e n t  t h e  i n t e r e s t s  
o f  t h e  c h i l d ,  w h ic h  t h e y  have a lw a y s  i n t e r p r e t e d  t o  mean t h a t  t h e  
m ore  money t h e y  ca n  squeeze  o u t  o f  t h e  o b l i g o r ,  t h e  b e t t e r .  
A l l o w i n g  them  bench  w a r r a n t  pow e r am oun ts  t o  g i v i n g  t h e  p r o s e c u t o r  
t h e  a u t h o r i t y ,  w i t h o u t  g o in g  th r o u g h  a ju d g e ,  t o  h a u l  p e o p le  i n t o  
j a i l .  T h a t  s e c t i o n  s h o u ld  be m o d i f i e d  t o  p r o v i d e  t h a t  o n l y  t h e  
c o u r t  may i s s u e  a b e n ch  w a r r a n t .



I n  S e c t i o n  2 0 5 (d )  i t  i s  m anda ted  t h a t  a r e s p o n d in g  t r i b u n a l  o f  
t h i s  s t a t e  may n o t  c o n d i t i o n  t h e  paym en t o f  a s u p p o r t  o r d e r  upon 
c o m p l ia n c e  b y  a p a r t y  w i t h  p r o v i s i o n s  f o r  v i s i t a t i o n .  T h i s  i s  
c o n s i s t e n t  w i t h  g e n e r a l  p o l i c y ,  f o r  i n s t a n c e ,  C i v i l  R u le  9 0 . 3 ,  
w h ic h  p r o v i d e s  t h a t  t h e  c o u r t  s h o u ld  n o t  c o n d i t i o n  c h i l d  s u p p o r t  
upon  v i s i t a t i o n ,  and v i c e  v e r s a .  However, t h i s  s e c t i o n  goes  to o  
f a r .  I t  may be t h e  c a se  i n  a c u s t o d i a l  p a r e n t  k id n a p p in g  s i t u a t i o n  
(w h e re  t h e  p a r e n t  w i t h  c u s t o d y  o f  t h e  c h i l d  i s  h i d i n g  t h e  c h i l d )  
t h a t  t h e  ju d g e  may need  t o  p u t  e x t r a  p r e s s u r e  on t h a t  p a r t y  b y ,  f o r  
i n s t a n c e ,  s u s p e n d in g  c h i l d  s u p p o r t  u n t i l  t h e  c h i l d  i s  p ro d u c e d .  
C o n c e iv a b ly ,  t h i s  s e c t i o n  c o u ld  p r e v e n t  t h a t ,  and i t  o u g h t  t o  be 
e l i m i n a t e d .  C u s t o d i a l  p a r e n t  k id n a p p in g s  a re  one o f  t h e  m os t 
s e r i o u s  u n r e c o g n iz e d  (by  ju d g e s  and l e g i s l a t o r s )  p ro b le m s  i n  t h e  
f a m i l y  la w  s y s te m  to d a y ,  and t h i s  j u s t  makes i t  w o rs e .

S e c t i o n  312 s h o u ld  be e l im i n a t e d ,  o r  a t  l e a s t  l i m i t e d  t o  
j u d i c i a l  c a s e s .  We a l r e a d y  have  a law  w h ic h  makes i t  e x t r e m e ly  
d i f f i c u l t  f o r  t h e  o b l i g o r  t o  f i n d  o u t  w h e re  t h e  c h i l d  i s  l i v i n g .  
T h is  s e c t i o n  u n n e c e s s a r i l y  g i v e s  t h e  C h i l d  S u p p o r t  E n fo rc e m e n t  
D i v i s i o n ,  w h ic h  has  no e x p e r ie n c e  o r  a u t h o r i t y  w h a ts o e v e r  w i t h  
r e g a r d  t o  i s s u e s  o f  h e a l t h  o r  s a f e t y ,  a b l a n k e t  a u t h o r i t y  t o  s im p l y  
r e f u s e  t o  p r o v i d e  i n f o r m a t i o n  w h ic h  t h e y  a r e  l e g a l l y  r e q u i r e d  t o  
p r o v i d e  u n d e r  t h e  c u r r e n t  s t a t u t e .  G iv e n  t h e  r a b i d  a n t i - m a l e  
a t t i t u d e s  a t  A la s k a  CSED, t h e  l i k e l y  r e s u l t  o f  t h i s  s e c t i o n  w o u ld  
be t h a t  i f  t h e  c u s t o d i a n  w is h e s  t o  h id e  t h e  c h i l d r e n ,  a l l  she need  
do i s  t e l l  CSED t h a t  t h e r e  was v i o l e n c e  and t h e  o b l i g o r  can  f o r g e t  
a b o u t  s e e in g  h i s  k i d s .  T h e re  i s  no p r o v i s i o n  f o r  a h e a r i n g  on t h e  
i s s u e ,  s o  t h e  o b l i g o r  w i l l  n e v e r  g e t  an o p p o r t u n i t y  t o  r e b u t  t h e  
a c c u s a t i o n .  O f t e n t im e s ,  CSED i s  t h e  o n l y  avenue  t h e  o b l i g o r  ha s  t o  
t r a c k  down a sp o u se  who has  absconded  w i t h  h i s  c h i l d r e n .  T h e re  i s  
a l r e a d y  a s u b s t a n t i a l  h u r d l e  i n  p la c e ;  t h a t  avenue  s h o u ld  n o t  be 
f u r t h e r  b lo c k e d .

S e c t i o n  3 1 3 (b )  i s  g r o s s l y  u n f a i r ,  and s u g g e s t i v e  o f  an 
a t t i t u d e  w h ic h ,  u n f o r t u n a t e l y ,  i s  common among c h i l d  s u p p o r t  
e n f o r c e r s ,  t h a t  t h e  o b l i g o r  i s  a u t o m a t i c a l l y  a bad  g u y .  The 
s e c t i o n  p r o v i d e s  t h a t  a t t o r n e y s  fe e s  and c o s t s  may be  e n f o r c e d  
a g a i n s t  t h e  o b l i g o r ,  b u t  n o t  a g a i n s t  anyone  e l s e  i n  t h e  c a s e .  Why 
n o t ?  Why i s  i t  t h a t  t h e  o b l i g o r ,  who has c o m m it te d  no c r im e  and 
done  n o t h i n g  w ro n g ,  o t h e r  t h a n  t h a t  some ju d g e  has  p re s u m a b ly  
d e c id e d  i t  w o u ld  be b e t t e r  f o r  h i s  c h i l d r e n  t o  spend  m o s t  o f  t h e i r  
t im e  w i t h  h i s  e x - s p o u s e ,  i s  t r e a t e d  as a c r i m i n a l ?  T h i s  s e c t i o n  
s h o u ld  be  m o d i f i e d  t o  p r o v i d e  t h a t  b o th  p a r t i e s  may be l i a b l e  f o r  
c o s t s  and  f e e s .

S e c t i o n s  6 0 6 (a )  and 608 a r e  u n d u ly  h a r s h .  They b o t h  p r o v i d e ,  
w i t h o u t  a n y  a p p a r e n t  a v a i l a b l e  e x c e p t i o n s ,  t h a t  i f  you  h a ve  f a i l e d  
t o  r a i s e  an o b j e c t i o n  w i t h i n  tw e n t y  da ys  o f  s e r v i c e ,  y o u  may n o t  
e v e r  b r i n g  any  s u ch  o b j e c t i o n s  a g a in .  T h a t ' s  t o o  much. I n  c o u r t  
a c t i o n s ,  t h e r e  a r e  o p p o r t u n i t i e s  t o  amend o n e 's  a n s w e r  t o  r a i s e
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d e fe n s e s  v /h ich  w e re  m is s e d ,  a l lo w a n c e s  f o r  l a t e  f i l i n g s  o r  
r e s p o n s e s  f o r  good  c a u s e ,  and p r o v i s i o n s  t o  s e t  a s id e  ju d g m e n ts  
w i t h i n  a r e a s o n a b le  t im e  f o r  a v a r i e t y  o f  r e a s o n s .  Some 
f l e x i b i l i t y  o u g h t  t o  be a l l o w e d  h e re .  We s h o u ld  rem em be r t h a t  we 
a r e  d e a l i n g  w i t h  p o t e n t i a l l y  m a ss iv e  am oun ts  o f  money w h ic h  may o r  
may n o t  r e a l l y  be owed. To c u t  someone o f f  f r o m  a s i g n i f i c a n t  
d e f e n s e  b e cau se  he o r  she  was u n a b le  t o  r e s p o n d  i n  t im e  t o  t h e  
m a i l i n g  i s  d r a c o n ia n  and u n re a s o n a b le .

A n o t h e r  r e a s o n  S e c t i o n  606 s h o u ld  be s o f t e n e d ,  i s  t h a t  t h e r e  
a r e  many A la s k a n s  who may n o t  be home when t h e  s e r v i c e  i s  made. I  
h a ve  se e n  f r e q u e n t  s i t u a t i o n s  i n  w h ic h  p a p e rs  w e re  s e r v e d  by some 
l e g a l l y  a c c e p t a b le  means ( f o r  i n s t a n c e ,  d e l i v e r y  t o  an  a d u l t  o f  
s u i t a b l e  age and  d i s c r e t i o n  a t  t h e  o b l i g o r ' s  n o rm a l  d o m i c i l e )  w h i l e  
t h e  p e r s o n  was o u t  f i s h i n g ,  o r  c r a b b in g ,  o r  s u r v e y i n g ,  o r  g u i d i n g ,  
o r  w o r k in g  a t  r e m o te  s i t e ,  o r  w h a t h ave  y o u ,  and t h e  p e r s o n  does  
n o t  e ve n  see t h e  p a p e rw o rk  u n t i l  a f t e r  t h e  d e a d l i n e  f o r  r e s p o n d in g  
has p a s s e d .  The c o u r t s ,  i n  th e s e  s i t u a t i o n s ,  h a v e  g e n e r a l l y  been  
w i l l i n g  t o  a l l o w  l a t e  f i l i n g s ;  t h e  way S e c t i o n s  606  and  608 r e a d ,  
no s u c h  d i s c r e t i o n  w o u ld  be a v a i l a b l e  i n  t h e  a d m i n i s t r a t i v e  c a se s  
(and  a r g u a b ly  i n  t h e  c o u r t  c a se s  as w e l l ) .

I  h a v e  a t e c h n i c a l  p ro b le m  w i t h  S e c t i o n  6 1 1 ,  and I  am n o t  s u r e  
why t h i s  w a s n ' t  p i c k e d  up b y  t h e  d r a f t e r s ,  u n l e s s  o f  c o u r s e  I  am 
m i s i n t e r p r e t i n g  s o m e th in g .  S e c t i o n  6 1 1 ( a ) (1 ) p r o v i d e s  t h a t  a s t a t e  
may t a k e  j u r i s d i c t i o n  t o  m o d i f y  an o r d e r  f ro m  a n o t h e r  s t a t e  o n l y  i f  
t h r e e  c o n d i t i o n s  a r e  m e t;  t h e y  a r e  t h a t  n e i t h e r  t h e  p a r t i e s  n o r  
t h e  c h i l d  s t i l l  r e s i d e  i n  t h e  i s s u i n g  s t a t e ,  t h a t  t h e  p e r s o n  who 
has f i l e d  t h e  p e t i t i o n  i s  a n o n r e s id e n t  o f  t h i s  s t a t e ,  and  t h a t  t h e  
o t h e r  p a r t v  i s  s u b j e c t  t o  p e r s o n a l  j u r i s d i c t i o n  i n  t h i s  s t a t e .  I  
am c o n fu  »ed a b o u t  t h e  need f o r  t h e  second  p r o v i s i o n .  I n  m o s t  
c a s e s ,  i c  w o u ld  be p e r f e c t l y  r e a s o n a b le ,  b u t  w h a t  i f  b o t h  o f  t h e  
p a r e n t s  l i v e  i n  t h e  same s t a t e  ( n o t  t h e  i s s u i n g  s t a t e ) ?  W h i le  i t  
i s  n o t  common f o r  b o t h  p a r e n t s ,  a f t e r  a d i v o r c e ,  t o  move o u t  o f  t h e  
s t a t e  t h e y  d i v o r c e d  i n  and i n t o  t h e  same new s t a t e ,  i t  d o e s  h ap p e n ,  
and f o r  a v a r i e t y  o f  r e a s o n s .  P ro b a b ly  t h e  m o s t common r e a s o n  i s  
t h a t  t h e  n o n c u s t o d i a l  p a r e n t  may w is h  t o  spend  m ore  t im e  w i t h  t h e  
c h i l d r e n  by  m o v in g  i n t o  t h e  same a re a .  T h i s  r e q u i r e m e n t  may be an 
a t t e m p t  t o  a v o id  Burnham  v .  S u p e r i o r  C o u r t  s i t u a t i o n s ,  by  m a k in g  i t  
im p o s s i b l e  t o  d r a g  t h e  o t h e r  p a r e n t  i n t o  y o u r  j u r i s d i c t i o n  by  
p e r s o n a l  s e r v i c e ,  b u t  i n  o t h e r  s i t u a t i o n s  i t  may c r e a t e  a 
p r o c e d u r a l  conun d ru m . A b e t t e r  s o l u t i o n  w o u ld  be t o  e l i m i n a t e  
p e r s o n a l  s e r v i c e  a lo n e  as  a b a s i s  f o r  j u r i s d i c t i o n ,  and  d r o p  t h e  
se co n d  r e q u i r e m e n t  u n d e r  S e c t i o n  6 1 1 ( a ) ( 1 ) .

I n e r e  a r e  a fe w  m in o r  p r o c e d u r a l  p o i n t s .  U n d e r  S e c t i o n  6 0 1 ( 7 )  
I  am n o t  aw a re  o f  a n y  p u t a t i v e  f a t h e r  r e g i s t r y  i n  t h i s  s t a t e ,  so  
t h a t  s e c t i o n  s h o u ld  p r o b a b ly  be d ro p p e d .  U nde r S e c t i o n  3 1 6 ( h ) ,  i t  
i s  p r o b a b l y  t h e  i n t e n t i o n  o f  t h e  d r a f t e r s  t h a t  t h e  p r i v i l e g e  
a g a i n s t  d i s c l o s u r e  c f  c o m m u n ic a t io n s  b e tw e e n  s p o u s e s  d o e s  n o t  a p p ly
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t o  t h e  e x t e n t  t h e  spouse s  a r e  t h e  p a r t i e s  i n v o l v e d  i n  t h e  c a s e ,  b u t  
t h a t  s h o u ld  be more c a r e f u l l y  s p e l l e d  o u t .  I  am h a p p y  t o  see  t h a t ,  
u n d e r  S e c - f io n  7 0 1 ,  t h e  agency  c o u ld  now make p a t e x ' n i t y  
d e t e r m in a t i o n s ,  b u t  i f  you  a r e  g o in g  t o  do t h i s ,  yo u  a r e  g o in g  t o  
need  t o  e n a c t  some la w s  o v e r  i n  AS 2 5 .2 7  so t h a t  t h e r e  i s  a c t u a l l y  
an a d m i n i s t r a t i v e  p r o c e d u re  i n  p la c e  f o r  d e t e r m in i n g  p a t e r n i t y .  
You w o u ld  a l s o  need t o  h a rm o n iz e  th e  f a c t  t h a t  t h e  A la s k a  Supreme 
C o u r t  ha s  h e ld  t h a t  a p a t e r n i t y  d e t e r m in a t i o n  i s  a s i g n i f i c a n t  
m a t t e r  e n t a i l i n g  p o t e n t i a l  l o s s  o f  l i b e r t y  o r  p r o p e r t y ,  and  i n  
w h ic h  an i n d i g e n t  p a r t y  i s  e n t i t l e d  t o  a p p o in t e d  c o u n s e l .

F i n a l l y ,  t h e r e  a re  tw o  t h i n g s  w h ic h  s h o u ld  be d one  t o  
h a rm o n iz e  t h i s  la w  w i t h  c u r r e n t .  A la s k a  la w .  F i r s t ,  U IFSA s h o u ld  be 
c a r e f u l l y  gone  t h r o u g h  t o  d e t e r m in e  w h e th e r  f u r t h e r  c h a n g e s  ne e d  t o  
be made b ecause  o f  t h e  use  o f  " t r i b u n a l "  t o  r e f e r  b o t h  t o  t h e  
a g e n c y  and t h e  c o u r t  s y s te m ;  I  have  n o te d  some o f  t h e  p r o b le m s  b u t  
I  am n o t  s u r e  I  have  c a u g h t  them  a l l .  Second , o u r  c h i l d  s u p p o r t  
la w s  a r e  s p l i t  b e tw e e n  AS 2 5 . 2 5  (URESA) and AS 2 5 . 2 7  ( r e g a r d in g  
CSED) . The l a t t e r  s t a t u t e s  s h o u ld  oe c a r e f u l l y  gone  t h r o u g h  t o  
a s s u r e  t h a t  t h e y  a r e  i n  .._.mony w i t h  UIFSA, as t h e r e  a p p e a r  t o  be 
p la c e s  i n  w h ic h  t h e  law  u n d e r  UIFSA w o u ld  d i f f e r  f r o m  w h a t  we 
p r e s e n t l y  have  i n  AS 2 5 .2 7 .

A g a in ,  t h a n k  you  f o r  t h e  o p p o r t u n i t y  t o  com m ent. P le a s e  f e e l  
f r e e  t o  c a l l  o r  w r i t e  i f  you  d e s i r e  a d d i t i o n a l  c o m m e n ta ry .  These  
com m ents  a r e  my own, and n o t  made on b e h a l f  o f  a n y  c l i e n t  o r  
o r g a n i z a t i o n .

S in c e r e l y ,

K e n n e th  K i r k

K K /m lr





S e n a t o r  J i m  D u n c a n

A laska  S tate L e g is l a t u r e

Alaska State Senate

State Capitol • Room 119 • Ju.,eau, Alaska 99801-1182 • (907)465-4766 * Fax 465-4748

M arch 7, 1994

SP ONSOR STATEMENT, SB 306 

ANTITRUST EXEMPTION FOR COMMERCIAL FISHERMEN- 

SEN ATOR JIM DUNCAN

Senate Bill 306 confers s ta te  a n titru s t im m unity  on fisherm en, 
allowing them  to negotiate raw fish prices w ith processors in  order to 
improve the m arket price of Alaska seafood. I t  also perm its fisherm en and 
fish processors to agree to the m inim um  price for which processors will 
sell the processed fish.

The legislation was recommended in the 1993 A laska attorney  
general's report on the Bristol Bay sockeye salm on industry. The report 
suggests th a t  U.S. processors have become "price takers" when dealing 
w ith the large Japanese  firms th a t buy A laska salm on, leaving fisherm en 
to bear the  loss. An a n titru s t exemption will help level the  playing field for 
A laska fisherm en and  processors when dealing w ith  foreign trad ing  
companies, which do not observe a n titru s t laws.

In recent years, salmon prices have fallen dram atically. The 1993 
fishing season brought some of the  lowest prices on record. A laska cannot 
control the price th a t fisherm en get on the grounds, but the s ta te  can offer 
more support to our fishing industry , which is A laska’s la rgest private 
em ployer.

Fishing affects every segm ent of our econoir sm all coastal
villages to the sta te 's  general fund. Ex-vessel valu taska salmon 
declined by 67 percent between 1988 and 1993, yet jn  fisherm en caught
64 percent more fish. As raw  fish prices continue op, fishing
com m unities and boroughs suffer from poor local economies, as well as 
decreased s ta te  revenue sharing  from fisheries taxes. All over Alaska, 
fisherm en are  affected by critically low prices. More th an  1,200 have 
requested loan extensions from the  sta te 's  fisheries loan program  over the 
past th ree years. In addition, more th an  800 A laska resident lim ited entry  
perm it holders have not been able to pay their federal taxes.

more
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B ritish  Columbia fisherm en have consistently been getting  h igher 
salm on prices th an  A laska fisherm en, in p a r t because of m ulti-year 
collective bargain ing  agreem ents w ith processors. U nder C anadian  law, 
processors can negotiate prices w ith groups of fisherm en. SB 306 provides 
for a  sim ilar system , allowing fisherm en to form associations to negotiate 
prices w ith processors. R ight now, A laska fisherm en and  processors 
cannot even publicly discuss price because of U.S. an titru s t laws. A state 
a n titru s t exemption is a step toward prom oting stable fish prices in  Alaska.

Depressed salmon prices are the  re su lt of m any factors, including 
norm al m ark e t fluctuations, com petition from farm ed salmon, and a lack 
of m arkets. Expanding A laska's m arkets is a  s ta te  priority, b u t new 
m arkets alone cannot produce the equilibrium  in bargaining power needed 
betw een Jap an ese  buyers, U.S. processors and A laska fisherm en.
Collective bargain ing  between fisherm en and  processors will help stabilize 
commercial fishing prices, bolstering local and sta te  economies. S table raw 
fish prices also will prom ote stable consum er prices for processed seafood 
products, which m eans g rea ter sales of A laska seafood.
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SUBJECT: Sectional Sum m ary of SB 306: An Act relating to an  an ti tru s t  
exem ption  for persons enuaged in the fishing industry. (W o rk  
O rd e r  No. 8-LS1305\E)

TO: S en a to r  Jim Duncan 
A TTN : R osem arie  A lexander

FROM: G eorge  L’t e r m o h l e y ^  
Legislative Counsel

You have requested  a sectional sum m ary of SB 306: A n Act relating to an  an ti tru s t  
exem ption  for persons engaged  in the fishing industry.

A sectional sum m ary  of a hill is not an  authoritative in te rp re ta tion  of the  bill. T h e  
bih itself is the  best s ta tem en t of its contents.

Section 1 of the  bill repeals  and reenacts  AS 45.50.572(c) in o rd e r  th a t the an ti tru s t  
exem ption  g ran ted  to f ish e rm en s  cooperatives  (associations) u nder s ta te  law is 
similar to the exem ption  for fisherm en's  cooperatives under  federal an ti trus t  laws. 
In addition to retaining the current exem ption  allowing fisherm en to collectively 
catch, collect, or  p rep a re  aquatic  p roducts  for m arket, the new version of AS 45.50.- 
572(c) extends the exem ption  to include processing, handling, and  m arke ting  o f  
aquatic  products. T h e  term  "association" is defined to have the sam e m ean ing  as it 
does under  the  federal an titrust exem ption.

Section 2 of the bill adds a new subsection to AS 45.50.572 to gran t an  exem ption  
from state  an titrus t laws so th a t fisherm en 's  cooperatives  could en te r  into ag reem en ts  
with fish processors regarding  prices to be paid to fishermen and the m inim um  price 
tha t fish processors will accep t for the sale of their processed  products.

G U :p l
(J4-172.plm
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130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M arch  16, 1994

A ntitrust exem ption  for persons  engaged  in th e  fishing industry- 
SB 306 (W ork  O rd e r  No. 8-LS1305\E)

S enato r  Jim D u ncan  
A TTN : R osem arie  A lexander

Geortje UtermohlaZi
Leizislative C ounsel

You have requested  a review of the cu rren t an titrus t exem ption  g ran ted  to 
f isherm en 's  associations under  AS 45.50.572(c) and  of how SB 306 would change  th a t  
exem ption.

I. EXISTING ANTITRUST EXEMPTION FOR FISHERMEN’S ASSOCIATIONS

U n d e r  AS 45.50.572(c), fishermen a re  g ran ted  an  exem ption  from  the s ta te  an ti tru s t  
laws (AS 45.50.562 - 45.50.596) to collectively engage in catch ing  and  collecting o f  
aqua tic  p roducts  and in preparing  those  p roducts  for m arke t.  AS 45.50.572(c) s ta tes:

(c) AS 45.50.562 - 45.50.596 do  not forbid persons  engaged  in the 
fishing industry as fishermen, catching o r  collecting aqua tic  products, 
from  acting toge the r  in associations for the  p u rp ose  o f  catching, 
collecting, or p reparing  for m a rk e t  the ir  p roduct.

In enacting  AS 45.50.572(c) in 1975, the  legislature in tentionally declined  to inc lude  
m arke ting  of aquatic  products u nd er  the  t ,  em ption . T hu s  fisherm en a re  not 
au tho rized  to collectively engage in m arke ting  of the ir  p roduct.  T h e  legislature 
d e le ted  m arketing  activities from the  exem ption  w hen  it a m e n d e d  the bill "to m a k e  
it c lear th a t  [the] exem ption  applies only to f isherm en an d  not to cann eries  o r
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processors ."^  C om m ittee  R epo rt  on CSSSSB 5. A laska State Legislature, Sena te  
Journal, M arch  31, 1975, pp. 585 - 588, at 587.

Aside from  allowing fisherm en to collectively catch or collect aquatic  p roducts  an d  
to p rep a re  the ir  p roducts  for m arke t (presum ably  m eaning  that fisherm en may 
collectively engage in processing-type activities), it is no t clear w hat incidental 
activities m ay be included under the exem ption. T h e  exem ption  does not expressly 
allow fisherm en to collectively sell their catch o r  their p re p a re d  product. Such 
collective selling would seem  to be the na tu ra l result of collect've fishing o r  
processing an d  as such implicitly included in the  exem ption . T h e  alternative result 
would be th a t  a fter collectively catching or processing fish, each  fisherman would 
have to segregate  his/her portion of the catch o r  p roduct from tha t of o the r  
fishermen an d  then individually a t te m p t  to sell his/her portion. In expressly denying 
fishermen the authoriza tion  to collectively engage in m arketing  o f  their catch o r  their 
fish products, the legislature c rea ted  confusion as to w h e the r  fishermen could 
collectively sell their fish o r  their fish products. T h e  verb  "market" is not defined  for 
purposes o f  the exem ption, but is generally defined  to m ean  "to deal in a m arket; to 
buy or sell" o r  "to expose for sale in a m arket; to traffic in; to sell in a m arket: by 
extension, to sell." W ebster 's  New Internationa! Dictionary of the English Language, 
Second Edition  (unabridged), G  & C  M erriam  Co., Springfield, M assachusetts, 
p. 1504 (1958). Given the ordinary m eaning  of "market," fishermen would no t be 
p erm itted  to collectively sell their fish o r  their fish products. If this is the  case, then  
fisherm en may not collectively sell or negotia te  to sell their fish o r  their fish p roducts  
without incurring the risk that they may violate the  s ta te  an titrus t laws.

It is im p ortan t  to r em e m b e r  tha t an ticom petitive  activities are  p rohibited  by both  
state and  federa l an titrus t laws and  tha t an ticom petitive  activities could violate bo th  
state and federa l  law. T h e  state  an titrus t laws a re  m odelled  on the federal an ti trus t  
laws. In te rp re ta t ions  of the federal an titrust laws a re  often  used to in te rp re t  
analogous provisions o f  the  state law. W est v. W hitnev-Fildaluo Seafoods. Inc., 628 
P.2d 10, 14 (A laska  1981); Judiciary C om m ittee  R e p o r t  T o  A ccom pany CSSSSB 
No. 5 (Judiciary), A laska S ta t j  Legislature, S en a te  Journal, April 1, 1975, pp. 598 - 
99.

AS 45.50.572(c) is analogous to the  federa l exem ption  for f isherm en’s associations 
under 15 U.S.C. 521 - 522 (Fisheries C oopera tive  M arke ting  Act). T h e  legislature

The changes made by the House Commerce Com m ittee to exclude canneries and processors 

from the exem ption did not require that marketing activities be excluded from the exemption. The 

committees stated goal was effectively achieved by lim iting the exemption lo "persons engaged in the 

fishing industry as fishermen catching or collecting aquatic products." The committee did not need 

to exclude marketing activities from the exemption to exclude canneries and processors. So, there 

exists the possibility that the committee intentionally denied fishermen the ability to collectively 

engage in  marketing activities.
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in tended  that the  s ta te  exem ption  for fishermen's  associations be in te rp re ted  in light 
o f  the  federal provisions. Judiciary C om m ittee  R epo rt  To  A ccom pany  CSSSSB No. 5 
(Judiciary), A laska State Legislature, Senate  Journal, April 1, 1975, pp. 598 - 99. T h e  
federal exem ption  for fisherm en's  associations states, in part:

Persons engaged  in the fishery industry, as fishermen, catching, collecting, o r  
cultivating aquatic  products, or as planters  of aquatic  p roducts  on  public o r  
private beds, may act toge the r  in associations, c o rp o ra te  o r  otherwise, with o r  
without capital stock, in collectively catching, producing, p reparing  for m arke t,  
processing, handling, and m arketing  in in terstate  an d  foreign com m erce , such 
products  of said persons so engaged. . . .

15 U.S.C. 521. T h e  exem ption  continues on  to include a definition of "aquatic  
products" and  limitations on the s tructure  and  activities o f  qualifying associations. 
See. foo tnote  3.

In relation  to the federal exem ption, the s ta te  exem ption  is bo th  under-inclusive and 
over-inclusive. T h e  federal exem ption  expressly covers m o re  activities (producing, 
processing, handling, and m arketing  o f  aquatic  products)  than does  the  s ta te  
exem ption; in this sense the s ta te  exem ption  is underinclusive. T h e  federa l 
exem ption  is m ore  specific as to the  restrictions placed on  f isherm en’s associations 
and  thus perm its  fewer organizations of fishermen to qualify for the  exem ption  than  
does the  s ta te  exem ption; in this sense the s ta te  exem ption  is overinclusive. As a 
consequence  o f  these  incongruities in the  state  and federal exem ptions, it is possible 
for certa in  f isherm en 's  organizations to engage in certain  activities an d  receive an  
exem ption  from  the federal an titrus t laws yet be in violation o f  th e  state  an titru s t  laws 
and  vice-versa.

To  the  extent th a t a fishermen's  association and  its activities fall within th e  a rea  of 
overlap  in the  s ta te  and federal exem ptions for f isherm en’s associations, the  
association is im m unized  from  liability under both  s ta te  an d  federal an titrus t law s.^

It is im portant to note that it is possible lor a qualified fishermen’s association to be liable 

for anticom petitive activities under the federal antitrust laws (and presumably under the state antita ist 

laws) in spite o f the exemption. Anticom petitive activities outside of the scope o f the exem ption, such 

as, combining w ith a nonfishcrmcn’s organization to restrain trade, engaging in predatory practices 

designed to m onopolize, using violence and coercion to fix prices, etc., would subject an otherwise 

qualified fishermen’s association to civil and criminal liability under the antitrust laws. See, M cH ugh 

v. United States. 230 F.2d 252 (1st Cir. 1956), cert, denied 351 U.S. 966; 100 L.Ed. 1486; International 

Fishermen &  A llied  Workers v. United States, 177 F.2d (9th Cir. 1949), cert, denied 339 U.S. 947,94  

L.Ed. 1361; H in to n  v. Colum bia River Packers Association. 131 F.2d 88 (9 lh  Cir. 1942). Also, if  

otherwise permitted activities under the exemption result in undue enhancement o f the price o f an 

aquatic product, the federal Secretary o f Commerce may bring an action to stop those activities that 

cause the undue price increase. 15 U.S.C. 522.
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In o rd e r  to avoid any prospect of an titrust liability, w hether  s ta te  o r  federal, a 
p ru d en t  fishermen's  association will comply with the strictures o f  bo th  the  federa l an d  
s ta te  exemptions. The p ruden t f isherm en’s association will comply with the  m o re  
rigorous federal criteria conn  oiling the s tructure  and  opera tions  o f  the  association 
while only engaging in those activities (catching, collecting, and  p reparing  aq ua tic  
p roducts  for m arket)  allowed under  the  s ta te  exem ption. As a  consequence , th e  
activities of fishermen's associations a re  significantly constra ined  (relative to  w h a t is 
p erm itted  under federal law) by the limited s ta te  exem ption  g ran ted  by AS 45.50.- 
572(c).

II. PROPOSED ANTITRUST EXEMPTION FOP FISHERMEN’S ASSOCIATIONS
A. SB 306, Section 1:

Section 1 of SB 306 completely rewrites AS 45.50.572(c) so that it is virtually identical 
to its federal coun terpart 15 U.S.C. 521. T h e  new exem ption  for f ish e rm en ’s 
associations would read:

(c) AS 45.50.562 - 45.50.596 do not forbid persons engaged  in th e  
fishing industry as fishermen w ho  catch, collect, o r  cultivate aquatic  p ro d uc ts  
from acting together in associations for the purpose  of collectively catching, 
producing, preparing  for m arket, processing, handling, an d  m arke ting  th e ir  
p roduct. Associations may have m arketing  agencies in com m on an d  may 
m ake contracts and agreem ents  necessary to achieve the  purposes  o f  this 
subsection. In this subsection, "association" m eans  an  association, c o rp o ra te  
or otherwise, with or w ithout capital stock, tha t

(1) is o p e ra ted  for the m utual benefit  of its m em bers;
(2) does not deal in the  aquatic  p roducts  of n o n m em b ers  to  an  

am ou n t grea ter  in value than  th e  association handles for its m em bers; an d
(3) either

(A) does not allow a m e m b e r  of th e  association m o re  
than one vote  because o f  the  a m o u n t of stock or m em b ersh ip  capita l 
the m em ber may own in the  association; or

(B) does not pay dividends on  stock  or m em b ersh ip  
[capital] [sic] in excess o f  eight p e rcen t  a year.-'*

*  Compare with 15 U.S.C. 521:

Persons engaged in the fishery industry, as fishermen, catching, collecting, or cultivating aquatic 

products, or as planters o f aquatic products on public or private beds, may act together in associations, 

corporate or otherwise, with or without capital stock, in collectively catching, producing, preparing 

for market, processing, handling, and marketing in interstate and foreign commerce, such products 
o f said persons so engaged.

(continued...)



T h e  p ro p osed  version of AS 45.50.572(c) does not define "aquatic products" but 
instead relies on  the fact that the te rm  will be construed  in light of the com parab le  
federal provision. Also, the p roposed  version o f  the exem ption does not expressly 
m ention  "planters  of aquatic  p roducts  on public o r  private beds" but intends tha t they 
be subsum ed  in the  class o f  f isherm en cultivating aquatic  products. D esp ite  these 
varia tions from  the text of 15 U.S.C. 521, section 1 o f  SB 306 intends to incorpora te  
the  com ple te  substance  of the  federal exem ption  for f isherm en’s associations under  
15 U.S.C. 521 into the  s ta te  an titrust laws, so tha t the s ta te  law does not prohibit 
fisherm en 's  associations from engaging in activities tha t a re  perm itted  u n d e r  federal 
law.

B. SB 306, Section 2:
Section 2 of SB 306 adds a new exem ption  from  the s ta te  antitrust laws to allow 
fisherm en an d  processors  to collectively agree  on the price that processors will pay 
to fisherm en for aquatic  p roducts  (here inafte r ,  raw fish) and that p rocessors will 
accep t  for the  sale of aquatic  p roducts  (he re in a fte r ,  processed  fish). T h e  goal o f  this 
exem ption  is to  level the playing field so that fishermen a re  in a be tte r  position to 
ob ta in  the  best price for their fish by allowing the  fisherm en to deal with processors 
in o rd e r  to  pu t up a com bined  front against the m ajor  corpora tions that d o m in a te  the  
world m arke ts  for p rocessed  fish.

T h e  exem ption  is narrowly ta ilored  to  allow fisherm en and  fisherm en’s associations 
to collectively ag ree  with processors o r  associations of processors on the  price paid 
to fisherm en and  on  the price charged  to purchasers  o f  processed fish. T h e  
exem ption  does  not au thorize  processors  to collectively ag ree  am ong them selves on  
the prices tha t they will pay for raw fish or charge  for their processed fish. T h e
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^(...continued)

Th e term "aquatic products" includes all commercial products o f aquatic life in both fresh and salt 

water, as carried on in the several States, the District o f Columbia, the several Territories o f the 

U nited States, the insular possessions, or other places under the jurisdiction o f the U nited States.

Such associations may have marketing agencies in common, and such associations and their members 

may make the necessary contracts and agreements to effect such purposes: provided, however, that 

such associations are operated for the m utual benefit o f the members thereof, and conform to one 

or both o f the follow ing requirements:

First. That no member o f the association is allowed more than one vote because o f the 

amount o f stock or membership capital he may own therein: or

Second. That the association does not pay dividends on stock or membership capital in excess 

o f 8 per centum per annum, 

and in any case to the following:

Third. T h a i the association docs not deal in the products o f nonmembers to an am ount 

greater in value than such as are handled by it for its members.



exemption only covers combined collective action of fishermen and a processor or an 
association of processors. Without this exemption, collective action by processors on 
prices paid for raw fish or charged for processed fish would not be allowed under the 
State antitrust laws.-/

T h e  exem ption  g ran ted  by the proposed  AS 45.50.572(j) applies only to the  s ta te  
an titrus t laws. T h e  activities covered by the p ro p osed  state  exem ption  w ould  still b e  
subject to federa l an titrust laws. W ithout a co rrespond ing  federal exem ption , th e  
s ta te  exem ption  is virtually of no effect.

T h e  best p ro ced u re  for obtaining a federal an titrust exem ption  for the  activities 
p ro tec ted  u n d e r  the p roposed  AS 45.50.572(j) would be for the  C ongress  to en ac t  a 
s imilar exem ption. Such an ap p roach  may requ ire  several years  before  the  C ongress  
considers  the  issue and  enacts the necessary laws.

In the  absence  of C ongressional action to en ac t  the exem ption, it is possible for th e  
s ta te  to c rea te  an exem ption  from the federa l an titrust laws. U n d e r  th e  judicially 
c rea ted  "state action" exem ption, the anticom petitive actions of the  s ta te  or 
anticom petitive  conduct fostered  by the s ta te  a re  exem pt from  the applica tion  o f  the  
federa l an titrus t laws. Parker  v. Brown. 317 U.S. 341, 87 L .Ed . 315 (1943). T h ro u g h  
the  "state action" exem ption, the  s ta te  may im m unize the otherw ise  an ticom petitive  
actions of private parties, such as fisherm en and  processors, from  the federa l an titrus t 
laws. In o rd e r  for the  "state action" exem ption  to apply, the s ta te  m us t (1) have  
a r ticu la ted  a  c lear an d  affirmative policy to allow anticom petitive  co nd uc t an d  (2) 
provide active supervision of the an ticom petitive  conduct ov the priva te  party. 
California R etail L iquor D ealers  Assn. V. Midcal A lum inum . Inc., 445 U.S. 97, 105, 
63 L .Ed.2d 233. 243 (1980).

T h e  req u irem en t for articulation of a clear an d  affirmative policy to allow otherw ise  
an ticom petitive  conduct would be satisfied by a  provision such as the  p ro p o sed  
AS 45.50.572(j). H ow ever, SB 306 does not con ta in  a provision that w ould  satisfy 
the  second  req u irem en t  of the "state action" exem ption: active supervision. "The 
requ irem en t is designed to ensure  tha t th e  s ta te  action [exem ption] will she lte r  only 
the particu lar  an ticom petitive  acts of private parties  that, in the  ju d g m e n t  o f  the  
State , actually fu r th e r  s ta te  regulatory policies. T o  accomplish this p u rpose , the 
active supervision requ irem en t m anda tes  th a t  the  S tate  exercise ultim ate contro l over  
the  challenged  anticom petitive  conduct." Patrick v. Burnet, 486 U.S. 94, 100-101,100 
L.Ed.2d 83, 92 (1988); citation om itted . T h e  active supervision re q u ire m e n t  is 
satisfied w hen  the  s ta te  has exercised sufficient in dep end en t  ju d g m en t an d  contro l so 
tha t the  details  o f  the  ra te  have been  established  as the  p ro d uc t of d e lib e ra te  s ta te
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y  O n  the other hand, fishermen would still be allowed to collectively bargain on the price that 

they would receive for their fish under AS 45.50.572(c), as amended by sec. 1 o f SB 306.



intervention, not simply by a g ree m en t am ong  private parties. It is not enough  that 
the s ta te  has established, staffed, and  funded a  regulatory p rog ram ; th e re  m ust be a 
m inim um  level of active supervision. Federa l T rad e  Com m ission  v. T icor Title 
Insurance C om p any , 504 U . S .  . 119 L.Ed.2d 410 (1992).

Currently, there  is no state  agency th a t exercises sufficient au thority  over the  price 
paid to fisherm en 1'or raw fish or charged by processors for p rocessed  fish to satisfy 
the "active supervision" requ irem ent. Such authority  would have  to be given to an 
existing agency o r  a new agency would have to be c rea ted . Provisions th a t would 
satisfy the "active supervision" requ irem en t can be ad ded  to SB 306, if it is t iec id ed  
that the state  should  seek  a federa l an titrust exem ption  u n d e r  the "s ta te 'ac tion"  
exem ption, instead of waiting for the  Congress to act on an  exem ption  for collective 
action by fishermen and processors, in regard the  prices paid for  raw fish an d  charged 
for processed  fish.

If I may be of fu rther  assistance, please advise.

G U :pl:m i
94-206.plm
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MEMORANDUM State of Alaska
Department of Law

to :  Hon . J im  D u n c a n  
A l a s k a  S e n a t e

date: F e b r u a r y  15 r 1994

FLE NO.: n/a

Ta. no.: 269-5206

sub jec t: SB 306: F e d e r a l  a n t i t r u s t
im m u n i t y

from: ! J a m e s y F o r b e s
^ A s s i s t a n t  A t t o r n e y  G e n e r a l
r*a±c^ B u s i n e s s  P r a c t i c e s  S e c t i o n
A n c h o r a g e

R o s e m a r i e  A l e x a n d e r  o f  y o u r  B t a f f  h a s  a s k e d  f o r  l e g a l  com m en t o n  SB 306 
w h i c h  s e e k s  t o  c o n f e r  a n t i t r u s t  im m u n i t y  on  f i s h e r s  a n d  p r o c e s s o r s  o f  a q u a t i c  
p r o d u c t s  i n  A l a s k a  s o  t h e y  c a n  c o l l e c t i v e l y  n e g o t i a t e  i n  o r d e r  t o  im p r o v e  t h e  
m a r k e t  p r i c e  o f  A l a s k a  s e a f o o d .  S p e c i f i c a l l y ,  s h e  h a s  a s k e d  f o r  com m en t on 
w h e t h e r  t h e  b i l l  c o n f e r s  im m u n i t y  f r o m  f e d e r a l  a n t i t r u s t  l a w  a n d  i f  n o t ,  w h a t  
am en dm en ts  c o u l d  b e  m ade  t o  a c c o m p l i s h  t h a t  p u r p o s e .  A s  t h e  b i l l  i s  
c u r r e n t l y  w r i t t e n ,  i t  c o n f e r s  c t a t e  a n t i t r u s t  im m u n i t y ,  b u t  n o t  f e d e r a l .

F e d e r a l  a n t i t r u s t  im m u n i t y  c a n ,  o f  c o u r s e ,  b e  g r a n t e d  b y  t h e  U .S .  
C o n g r e s s .  B u t  w h e r e  C o n g r e s s  h a s  n o t  g r a n t e d  im m u n i t y ,  t h e  s t a t e s  h a v e  
c e r t a i n  p o w e r s  u n d e r  o u r  s y s t e m  o f  f e d e r a l i s m  t o  r e g u l a t e  com m e rce  w i t h o u t  
a p p l i c a t i o n  o f  f e d e r a l  a n t i t r u s t  l a w .

U n d e r  v a r i o u s  r u l i n g s  o f  t h e  U .S .  S u p rem e  C o u r t ,  a  s t a t e  l e g i s l a t u r e  
h a s  t h e  p o w e r  t o  c o n f e r  f e d e r a l  a n t i t r u s t  im m u n i t y  w h e r e  i t  i n t e n t i o n a l l y  
d e t e r m i n e s  t h a t  c o m p e t i t i o n  i n  an  i n d u s t r y  s h o u l d  b e  r e p l a c e d  w i t h  
r e g u l a t i o n ,  a n d  w h e r e  i t  e s t a b l i s h e s  a  m e c h a n i sm  f o r  a c t i v e l y  s u p e r v i s i n g  t h e  
p r i c e  s e t t i n g  a c t i v i t y .  I n  t h e  s e m i n a l  c a s e  o f  P a r k e r  v .  B r o w n . 317 U .S .  341 
(1943), t h e  c o u r t  r e c o g n i z e d  t h a t  a  C a l i f o r n i a  p r o g r a m  r e g u l a t i n g  p r o d u c t i o n  
a n d  m a r k e t i n g  o f  r a i s i n s  b y  t h e  s t a t e ' s  g r o w e r s  im m u n i z e d  t h e  r a i s i n  i n d u s t r y  
f r o m  a n t i t r u s t  l i a b i l i t y .  T h e  d e c l a r e d  p u r p o s e  o f  t h e  l a w  w a s  " t o  c o n s e r v e  
t h e  a g r i c u l t u r a l  w e a l t h  o f  t h e  s t a t e  a n d  t o  p r e v e n t  e c o n o m ic  w a s t e  i n  t h e  
m a r k e t i n g  o f  a g r i c u l t u r a l  p r o d u c t s " .  T h e  p r o g r a m  a l l o w e d  f o r  a  c o m m i t t e e  
c o n s i s t i n g  o f  g r o w e r s ,  p a c k e r s  a n d  h a n d l e r s  t o  e s t a b l i s h  o u t p u t  a n d  p r i c e s ,  
w h i c h  w e r e  t h e n  c o n f i r m e d  ( o r  n o t )  b y  a  c o m m i s s i o n ,  w h i c h  h a d  t h e  p o w e r  t o  
e n f o r c e  i t s  p r i c i n g  d e c i s i o n s .

I n  t h e  c a s e s  t h a t  h a v e  f o l l o w e d ,  t h e  c o u r t  h a s  f o u n d  t h a t  a n t i t r u s t  
im m u n i t y  e x i s t s  w h e r e  t h e  l e g i s l a t u r e  d e t e r m i n e s  t h a t  c o m p e t i t i o n  i n  an 
i n d u s t r y  i s  m o re  h a r m f u l  t h a n  b e n e f i c i a l ,  a n d  w h e r e  t h e  l e g i s l a t u r e  p u t s  a 
m e c h a n i sm  i n  p l a c e  t o  m o n i t o r  a n d  h a v e  f i n a l  a u t h o r i t y  o v e r  t h e  p r i c e s  a n d  
p r o d u c t i o n  p o l i c i e s  t h a t  a r e  s e t  b y  p r i v a t e  i n d u s t r y  p a r t i c i p a n t s .  T h e  u s u a l  
a r r a n g e m e n t  f e a t u r e s  a  s t a t e  b o a r d  o r  c o m m i s s i o n  t h a t  h a s  p o w e r  t o  r e v i e w  an d  
e i t h e r  a p p r o v e  p r i c i n g  o r  p r o d u c t i o n  p o l i c i e s  e s t a b l i s h e d  b y  p r i v a t e  i n d u s t r y  
p a r t i c i p a n t s ,  o r  r e j e c t  t h e m  w h e r e  t h e  c o m m i s s i o n  f i n d s  t h e  p o l i c i e s  
s u g g e s t e d  b y  t h o s e  p r i v a t e  p e r s o n s  a r e  n o t  i n  a c c o r d  w i t h  s t a t e  p o l i c y .
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A s a  g e n e r a l  r u l e ,  f e d e r a l  a n t i t r u s t  im m u n i t y  w i l l  e x i s t  w h e r e  t h e  
b o a r d  o r  c o m m i s s i o n  o v e r s e e i n g  t h e  i n d u s t r y :  i s  s t a f f e d ,  f u n d e d  a n d
o p e r a t i o n a l ;  h a s  a d e q u a t e  p o w e r  t o  m o n i t o r  c o m p l i a n c e  w i t h  s t a t e  r e g u l a t o r y  
p o l i c i e s ;  h a s  t h e  p o w e r  t o  e n f o r c e  c o m p l i a n c e  i n  s t a t e  c o u r t s ;  a n d  s h o w s  a 
b a s i c  l e v e l  o f  a c t i v i t y  a im e d  a t  i n s u r i n g  t h a t  t h e  p r i v a t e  i n d u s t r y  e n t i t i e s  
c a r r y  o u t  t h e  s t a t e ' s  p o l i c i e s ,  a n d  n o t  s im p l y  t h e i r  own p o l i c i e s .  S e e :  New 
E n g l a n d .M o t o r  R a t e  B u r e a u  v> FTC f 908 f . 2d 10S4 ( 1 s t  c i r .  1990).

i n  t h e  c a s e  o f  c a r r y i n g  o u t  t h e  o b j e c t i v e s  o f  SB 306, a n d  p r o v i d i n g  
f e d e r a l  a n t i t r u s t  im m u n i t y ,  t h e  l e g i s l a t u r e  w o u l d  h a v e  t o  f i n d  t h a t  
c o m p e t i t i o n  among A l a s k a  p r o c e s s o r s  i s  r e s u l t i n g  i n  p r i c e s  t h a t  a r e  s o  lo w  
t h e y  a r e  i n j u r i o u s  t o  t h e  A l a s k a n  e c o n o m y .  T h e  l e g i s l a t u r e  w o u l d  h a v e  t o  
f i n d  t h a t  r e g u l a t i o n  o f  p r i c e s  i s  n e c e s s a r y  t o  c o n s e r v e  t h e  a q u a t i c  w e a l t h  
o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  s h o u l d  t h e n  e s t a b l i s h  a  b o a r d  o r  c o m m i s s i o n  
( o r  g i v e  a n  e x i s t i n g  b o a r d  o r  c o m m is s i o n  new  p o w e r s )  t o  o v e r s e e  t h e  s e t t i n g  
o f  m in im um  p r i c e s  f o r  A l a s k a n  a q u a t i c  p r o d u c t s .  I n d u s t r y  p a r t i c i p a n t s  s u c h  
a s  f i s h e r s  a n d  p r o c e s s o r s  c o u l d  b e  g i v e n  p e r m i s s i o n  ( a s  u n d e r  t h e  c u r r e n t  
d r a f t  o f  t h e  b i l l )  t o  m e e t  a n d  a g r e e  on  m in im um  r e s a l e  p r i c e s  a n d  e x - v e s s e l  
p r i c e s .  T h e  b o a r d  o r  c o m m i s s i o n  m u s t  t h e n  r e v i e w  t h e s e  s u g g e s t e d  p r i c e s  a n d  
e i t h e r  a p p r o v e  o r  r e j e c t  t h e m .  A f t e r  a p p r o v a l ,  t h e  b o a r d  o r  c o m m i s s i o n  m u s t  
n a v e  t h e  a u t h o r i t y  t o  e n f o r c e  t h e  p r i c e  s t r u c t u r e s  —  i n  c o u r t ,  i f  n e c e s s a r y .

I f  p r i c e s  f o r  A l a s k a n  s e a f o o d  w e r e  s e t  i n  t h i s  f a s h i o n ,  t h e  p r i c e  
s e t t i n g  a c t i v i t i e s  o f  t h e  i n d u s t r y  p a r t i c i p a n t s  w o u ld  b e  imm une f r o m  b o t h  
s t a t e  a n d  f e d e r a l  a n t i t r u s t  l i a b i l i t y .

T h i s  m emorandum  i s  i n t e n d e d  t o  a d d r e s s  l e g a l  i s s u e s  o n l y .  To o b t a i n  
t h e  a d m i n i s t r a t i o n ' s  p o l i c y  p e r s p e c t i v e  on  SB 306, p l e a s e  c o n t a c t  t h e  
G o v e r n o r ' s  L e g i s l a t i v e  L i a i s o n  o r  t h e  C o m m i s s io n e r  o f  C om m erce .

c c :  D e b o r a h  B e h r ,  L e g i s l a t i v e  A t t o r n e y ,  D e p a r tm e n t  o f  Law
R ag a  E l im ,  G o v e r n o r ' s  O f f i c e  L e g i s l a t i v e  L i a i s o n
P a u l  F u h s ,  C o m m i s s io n e r  o f  Commerce

JF/



WALTER J. HICKEL, GOVERNOR

DEPARTM ENT OF CO M M ERCE AND  
ECO NO M IC D EV ELO PM ENT P.O. BOX 110800 

JUNEAU. ALASKA 99811-0800 
PHONE: (907) 465-2500 
FAX: (907) 465-5442OFFICE OF THE COMMISSIONER

March 24, 1994

The Honorable Senator Jim Duncan
State Capitol
Juneau, Alaska 99811

Dear Senator Duncan:

I would like to take this opportunity to express my support for the 
timely passage of SB 306, "An Act relating to an antitrust 
exemption for persons engaged in the fishing industry."

This proposed legislation would provide Alaskan fishers with the 
ability to negotiate long term raw fish prices with the processors 
without incurring liability for antitrust violations. This ability for 
collective bargaining will provide a stability factor currently 
lacking in Alaskan commercial fishing prices. Currently, Alaskan 
fishers and processors cannot publicly discuss prices without 
violating U. S. antitrust laws. SB 306 provides for a state antitrust 
exemption.

SB 306 is of vital importance to the current economic outlook of the 
Alaskan fishing industry. Providing stability to commercial fishing 
prices will provide a mechanism for stable consumer prices for 
processed seafood products, thus increasing marketing potential of 
seafood.

SB 306 as an important step in sustaining a viable economic future 
for the Alaskan fishing industry.



B IL L  NO: Senate Bill No. 306

T IT L E : Antitrust Exemption for Fishermen C O N T A C T : Arbe W illiams
465-2700

DATE: March 14 1994

Senate Bill No. 306 would allow fishers to form  associations to negotiate fish prices. AS 
16.20.280 provides that the Department o u L ab o r  serve as m ediator of disputes between fishers 
and fish processors on the price to be paid for salmon . T he  department’s experience has 
revea'ea that the inability of fishers to form such associations, due to current anti-trust laws, to 
negotiate with processors was a primary factor in the dispute.

This legislation would provide a mechanism to stabilize raw  fish prices, thereby protecting 
Alaskan fishers and processors from die debilitating and extreme fluctuations in fish prices. A 
stable fishing industry will have a direct and positive effect on the Alaskan economy. It is only 
reasonable that .Alaskan fishers and processors have the legal ability to protect themselves and 
this important res tree from price setting by outside interests..

The Department of Labor supports Senate Bill No. 306.

.APPROVED:

DATE: / W
Charles W. Mahlen, Corhrmssioner

POSITION PAPER/Department of Labor



2550 Denali Street, Suite 1201 
Anchorage, Alaska 99503 
(907) 276-2007

March 22, 1994 

Edw ard E. Crane
P residen t

Via FAX 465-4748

Senator Jim Duncan 
Alaska State Senate 
State Capitol, Room 119 
Juneau, Alaska 99801-1182

Dear Senator Duncan,

I note that Senate Bill 306 is scheduled for 
hearing in the Senate Resources Committee on Friday, 
March 25. A schedule conflict precludes my attendance at 
that hearing. However, SB306 serves a relevant and highly 
significant purpose, in my view, and I respectfully offer the 
following comments for distribution as you may see fit.

I have been directly or indirectly involved with 
individual producers of food and fiber, and with both formal 
and informal associations of such producers, for nearly 30 
years. That includes almost continuous and intense 
involvement with producers and marketers of agricultural 
commodities of all kinds from 1965 through 1981.

As contrasted with manuic. .urers, an individual 
producer of food and fiber commodities is greatly 
disadvantaged by his or her isolated status within what may 
be a huge conformation of economic forces. The producer is 
further made vulnerable by the limited-life nature of most 
commodities and by the pressure to capture whatever value may 
exist on a timely basis.

There has probably been no more positive statutory 
force affecting commodities producers than the limited 
antitrust exemptions in Federal, and most state, statutes. 
While a superficial glance may suggest they are merely the

Alaska Commercial Fishing and Agriculture Bank



Senator Jim Duncan
March 2?, 1994
Page 2

extension of privilege to a few, such exemptions are in 
actuality the cornerstones of the stability which is critical 
to any food production and distribution system and which 
provides immeasurable benefits to each of us as consumers.

Senate Bill 306 establishes and clarifies this 
important exemption for harvesters, producers, and marketers 
of Alaska's seafood resources. While it will solve no 
problems by itself, its enactment will provide significant 
opportunities for the creation of stabilizing forces which 
will benefit all of Alaska as well as seafood industry 
participants.

Although I am unable to appear at the pending 
hearing, I would be most interested in knowing of future 
opportunities to express support for Senate Bill 306.

Very truly yours, 

Edward E. Crane
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211 Fourth Street. Suite 112 
.Juneau. Alaska 99801 

907/586-2820 
" ix :  9 0 7/463-2545

1‘Iil* H onorable M ik e  M o I t .  > hair 

,in*l M em bers ot the Senate 

Resources C o m m itte e  

The C a p itn i B u ild in g  

luneau. A laska tJ08 d l

Dear C h a irm a n  M ille r  .no •tim tt:. •• M e m iv :

1 !• '\  s u p p o rts  S B  .’ Ob • •eariiin.u N niitrti.M  E x e m p tio n  :o r > o iin te rc i.il F isherm en

m d we request that a hearm c f'>* -h e d u ie d  tn the near 'autre

Chis leg is la tio n  '.ois : ir ' t : ••com m ended .n the \la s k a  M tornes tje n e ra l Report
on the Bristol Bay ..tlm on Fishers

Fisherm en need to breathe new '• iIo  in m r industry. Th is  b il l  is one avenue to be

able  to ,.lo so it g ives Fisherm en the a b il ity  to m ake .o lle c ttv e  b a rg a in in g  
agreem ents w ith  processors

This is o n ly  one o t the lirs t ->teps fish e rm e n  v ie w  as a m eans to sta b ilize  salm on
prices in the State o Alaska.

\tra in , this is a \ - t v  im portant 

m uch m p re c ia te  a h earin g  >

im p o rta n t m atter w ith  .on

sue ' ' the tisherm en  ol \ la s k .i out we w o uld  very 

.thle :,i have die ipportu** v o  discuss this

S i n e  er e I v

J.4rry,/ M e t" lin e  

t ip  A President JSl l.obbvist

cc: Senator Jim Duncan

MEMBER ORGANIZATIONS

Alaska Ciab Coalition > Alaska Lcngline Fisherman s Associneon • Alaska Trolers Association • Area K Seiners Assoaanon 
Bering Sea Fishermen s Association ■ Bristol Bav Onlineiiers Association • Concerned Aren M" Fishermen 

Cook Inlet Aquaculture Association • Cordova Oistncl Fishermen United • Kenai Peninsula Fishermen s Association 
NonhPacilic Fisheries Association • Northern Southeast (legions! Aauacullure Association • Peninsula Marketing Association 

Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation • Seatood Producers Coo
Ki

UNITED FISHERMEN OF ALASKA
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Cordova District Fishermen Unitec
P.O. Box 93$ 

Cordova, Alaska 9957* 
(907) 424-3447 FAX (907) 424-343C

March 28, 1994

Senator Jim D uncan 
Alaska State Legislature 
S ta te  C ap ita l 
juneau, AK 998JM 182

D ear Senator Duncan:

On behalf of C ordova District Fishermen United (CDFUl, 1 am pleased to w rite in support of Senate Bill 
306-A n  Act relating to an antitrust exemption for versons engaged tn the fishing industry. CDFU supports SB306 
for three prim ary reasons:

• SB306 serves to clarify am bigu ities in existing law.
U nder current law, it is clear that fisherm en m ay harvest, process and handle their catch or prepared 
product collectively but it is unclear w hether they m ay collectively see the fruit of their labors through to 
the m arketpL  The current law is in terpreted  by som e to m ean that after collectively catching or 
processing the'n 'Ish, each individual fisherm en has to separate his portion of the catch or product from 
that o t o ther fishermen and then a ttem pt to sell his portion individually. CDFU supports SB306 because it 
exp re ssly, allow s fisherm en to collectively sell their catch or their prepared product.

• SB306 rem oves inconsistencies b e tw e en  state an d  federa l laws.
The federal exemption covers harvesting , processing, handling and m arketing and is, thus, inconsistent 
w ith existing state law, This inconsistency creates an  atm osphere w herein a group of fisherm en m ay 
acquire an exem ption from the state governm ent and be in violation of federal lnw -and vice versa. Section 
1 of SB306 rew rites existing jaw to m ake the state exem ption virtually identical to its federal counterpart. 
CDFU believes this is an im portan t im provem ent o v er existing state law.

• SB306 levels the p laying field  fo r fisherm en.
Section 2 oLSB306 places fisherm en in a b e tte r position  to obtain the best price for their fish by allow ing 
them  to collectively agree on the price- that processors will pay to fisherm en for raw fish and that 
processors will accept for the sale of processed fish. This will have the effect of leveling the p lay ing  field 
so that fisherm en are in a better position to obtain the best , rice for their fish by allow ing them  to deal 
wltl. processors in order to put up a united front against the m ajor corporations that dom inate the w orld 
m arkets for processed fish.

The nearly 250 commercial fishermen w ho com prise CDFU stand together with United Fisherm en of Alaska 
and other fishing groups in support of SB306. If you have any questions or require additional inform ation, 
please do not hesitate to contact me at the num ber above, Thank you for your consideration.

Sincerely,

CORDOVA DISTRICT FISHERMEN U N ITE D

D om e H aw xhurst, Executive Director



MEMORANDUM State of Alaska
Department of Law

'O: C h a r le s  E. C o le  date: June  7 , 1993
A t t o r n e y  G e n e ra l

reno.. 6 6 1 - 9 1 - 0 4 5 5

t e l .  n o . . 2 6 9 -5 2 2 1

k  s u b j e c t  B r i s t o l  3 a y  Sa lm on I n v e s t i g a t i o n

cw: /'Jamessl F o rb e s
\ A s s i s t h n t  A t t o r n e y  G e n e ra l  
F h i r - B f u s in e s s  P r a c t i c e s  S e c t io n  
A n c h o ra g e

T h is  memorandum c o n t a in s  t h e  r e p o r t  o f  o u r  i n v e s t i g a t i o n  
i n t o  t h e  B r i s t o l  Bay s o c k e ye  sa lm on i n d u s t r y .  O ur i n v e s t i g a t i o n  
c e n t e r e d  on t h e  p r o c e s s o r s  i n  B r i s t o l  Bay, b u t  i n  t h e  c o u r s e  o f  
g a t h e r i n g  m a t e r i a l  f ro m  and a b o u t  them , we a l s o  o b t a in e d  some 
i n f o r m a t i o n  on t h e  b u s in e s s  p r a c t i c e s  o f  t h e  b u y e r s  o f  B r i s t o l  3ay  
s a lm o n ,  who im p o r t . 'm o s t  o f  t h e  p ro c e s s e d  f i s h  i n t o  i t s  p r im a r y  
m a r k e t s  i n  J a p a n .

The r e a d e r  s h o u ld  be aware t h a t  m os t o f  t h e  c o n c lu s io n s  
we d ra w  a b o u t  t h e  Japa n ese  b u y e rs  i s  i n  t h e  n a t u r e  o f  in f o rm e d  
c o n j e c t u r e ,  based  on a v a i l a b l e  i n f o r m a t i o n .  We w e re  n o t  a b le  t o  
c o n a u c t  an i n - d e p t h  r e v ie w  o f  d i r e c t  e v id e n c e  o f  t h e  b u s in e s s  
p r a c t i c e s  o f  t h e  im p o r t e r s ,  such  as t h e i r  b u s in e s s  r e c o r d s .  T h is  
r e p o r t  s h o u ld  be r e a d  w i t h  t h a t  u n d e r s t a n d in g .  We make no c la im  t o  
h a v in g  c o n c l u s i v e  e v id e n c e  o f  p r i c e  f i x i n g ,  o r  o t h e r  i l l e g a l  
c o n d u c t ,  b u t  we do b e l i e v e  t h a t  t h e  r e p o r t  shows how v a r i o u s  p a r t i e s  
had t h e  means, o p p o r t u n i t y ,  and m o t iv e  t o  re d u c e  B r i s t o l  Bay sa lm on  
p r i c e s  i n  r e c e n t  y e a r s .

A n t i t r u s t  i n v e s t i g a t o r  Sue W in to n  and I  c o m p i le d  m os t o f  
t h e  i n f o r m a t i o n  c o n t a in e d  h e r e i n .  U n i v e r s i t y  o f  A la s k a  S o u th e a s t  
e c o n o m is t  D a v id  Reaume p r o v id e d  e co n om ic  a n a l y s i s  and v a l u a b le  
a s s i s t a n c e  i n  d r a f t i n g .

INTRODUCTION

T h is  i n v e s t i g a t i o n  began i n  e a r l y  1991  i n  r e s p o n s e  t o  
c o n c e r n s  t h a t  d e c l i n i n g  e x - v e s s e l  p r i c e s  f o r  B r i s t o l  Bay s o cke ye  
s a lm o n  w e re  b r o u g h t  a b o u t  by  c o l l u s i o n .  We su b p o en a ed  docum en ts  
f ro m  p r o c e s s o r s ;  r e v ie w e d  p u b l i c  r e c o r d s ,  p re s s  r e p o r t s  and p r e v io u s



s t u d i e s ;  and  t o o k  doze: .s o f  s z a t a m e n t s , b o t h  s w o rn  and  u n s w o r n . 1 A 
r e d u c t i o n  i n  f u n d i n g  f o r  a n t i t r u s t  e n f o r c e m e n t  i n  1992  f o r c e d  t h e  
c u r t a i l m e n t  o f  t h e  i n v e s t i g a t i o n .  The i n t e n t  o f  t h i s  r e p o r t  i s  t o  
p a s s  a l o n g  t h e  i n f o r m a t i o n  we o b t a in e d ,  w i t h  o u r  i n t e r p r e t a t i o n ,  f o r  
t h e  c o n s i d e r a t i o n  o f  t h o s e  wno make p o l i c y  a f f e c t i n g  t h e  B r i s t o l  Bay 
f i s h e r y .

We l i m i t e d  o u r  i n v e s t i g a t i o n  t o  t h e  B r i s t o l  Bav f i s h e r y  
f o r  s e v e r a l  r e a s o n s :  t h e  m a jo r  f i r m s  i n v o l v e d  i n  __.a o t h e r
s i g n i f i c a n t  A la s k a n  c o m m e rc ia l  f i s h e r i e s  do  b u s in e s s  t h e r e  i l l o w i n g  
us  an o p p o r t u n i t y  t o  e xam ine  t h e i r  b u s in e s s  p r a c t i c e s ;  t.u a f i s r . e r y  
i s  s m a l l  enough  t h a t  a r e v ie w  o f  t h e  n e c e s s a r y  b u s in e s s  r e c o r d s  was 
w i t h i n  c u r  a b i l i t y  t o  manage; and t h e  f i s h e r y  had x p e r ie n c a d  
d r a m a t i c  s w in g s  i n  e x - v e s s e l  p r i c e s  i n  j u s t  a few  y e a r z .  p r o v i d i n g  
a g o o d  o p p o r t u n i t y  t o  e x p lo r e  t h e  r e a s o n s  w i iv .

B e f o r e  g e t t i n g  i n t o  t h e  b od y  o f  t h e  r e p o r t ,  a b r i e f  
sum m ary  o f  t h e  p r im a r y  l e g a l  p r i n c i p l e s  i n v o l v e d  i s  i n  o r d e r .

A n t i t r u s t  Law

T h ese  a re  t h e  f e d e r a l  and s t a t e  la w s  t h a t  p r o t e c t  t r a d e  
and  com m erce  f r o m  u n l a w f u l  r e s t r a i n t s .  T h i s  r e p o r t  f o c u s e s  on p r i c e  
f i x i n g  and  m o n o p o l i z a t i o n ,  tw o  a c t i v i t i e s  p r o h i b i t e d  by  a n t i t r u s t  
l a w s .  The b a s i c  p r i n c i p l e s  o f  a n t i t r u s t  la w  a r e  f o u n d  i n  t h e  
Sherm an A n t i t r u s t  ;A c t  o f  1390 ,  w h ic h  ha s  been  c a l l e d  t h e  Magna 
C h a r ta  o f  f r e e  t r a d e .

M o n o p o ly

A m o n o p o ly  i s  u s u a l l y  f o u n d  t o  e x i s t  when a f i r m  s e l l i n g  
a p r o d u c t  a c q u i r e s  t h e  pow er t o  i n c r e a s e  p r i c e s  o r  e x c lu d e  
c o m p e t i t i o n  i n  a s p e c i f i c  m a rk e t .  W h i le  i t  t r a d i t i o n a l l y  i s  n o t  
f o u n d  t o  e x i s t  u n le s s  a s i n g l e  f i r m  p o s s e s s e s  t h e  p o w e r ,  some c o u r t s  
h a ve  f o u n d  t h a t  tw o  o r  more f i r m s  can  j o i n t l y  m o n o p o l i z e  a l i n e  o f  
com m erce  and  e x e r c i s e  s h a re d  m o n o p o ly  p o w e r .  To v i o l a t e  t h e  la w ,  a 
m o n o p o l i s t  m u s t  u s u a l l y  be shown t o  h a ve  d e l i b e r a t e l y  a c q u i r e d  t h e  
p o w e r .  No s e t  m a rk e t  s h a re  has been  e s t a b l i s h e d ,  a l t h o u g h  m o n o p o ly  
p o w e r  i s  u s u a l l y  p resum ed  t o  e x i s t  /hen a f i r m ' s  m a r k e t  s h a r e  
e x c e e d s  70%, and  u s u a l l y  p resum ed n o t  t o  e x i s t  when m a r k e t  s h a re  
d r o p s  b e lo w  40% . C o u r t s  g e n e r a l l y  c o n s i d e r  a l l  r e l e v a n t  e v id e n c e  
when d e c i d i n g  w h e th e r  m o n o p o ly  pow e r  e x i s t s  i n  a g i v e n  i n s t a n c e ,  and 
a r e  n o t  bound  by m a rk e t  s h a re  c a l c u l a t i o n s .  A m o n o p o l i s t  can 
m a i n t a i n  a s e l l i n g  p r i c e  t h a t  i s  above  t h e  p r i c e  t h a t  w o u ld  p r e v a i l  
i f  t h e  m a r k e t  w e re  c o m p e t i t i v e .

O l i g o p o l y

'D ocum en ts  we o b t a in e d  u n d e r  s u o p o e n a  a r e  s u b j e c t  t o  
AS 4 5 . 5 0 . 5 9 2 ,  w h ic h  p r o v id e s  c e r t a i n  p r o t e c t i o n  f o r  t r a d e  s e c r e t  
i n f o r m a t i o n .  A c c o r d i n g l y ,  t o  t h e  e x t e n t  t h a t  i n f o r m a t i o n  i n  t h i s  
r e p o r t  i s  b a s e d  on subpoenaed  d o c u m e n ts ,  we h a ve  t a k e n  s t e p s  t o  
i n s u r e  t h a t  t r a d e  s e c r e t s  o f  i n d i v i d u a l  c o m p a n ie s  a r e  n o t  r e v e a le d .



An o l i g o p o l y  i s  g e n e r a l l y  fo u n d  t o  e x i s t :  w h e re  a few  
f i r m s  accoun t:  f o r  m os t o f  ode s a le s  o f  a p r o d u c t .  I n  some
c i r c u m s t a n c e s ,  t h e  o i i g o p o i i s t s  can a p p r o x im a te  t h e  m a r ic e t  pow er o f  
a m o n o p o l i s t  t h r o u g h  c o o r d i n a t i o n ,  e i t h e r  e x p l i c i t  o r  i m p l i c i t .  The 
h a l lm a r k  o f  an o l i g o p o l y  i s  t h a t  no f i r m  w i l l  make a p r i c i n g
d e c i s i o n  w i t h o u t  r e f e r e n c e  ~o th e  a n t i c i p a t e d  r e s p o n s e  o f  t h e  o c h e r  
o i i g o p o i i s t s .  O l i g o p o l i s t s  f r e q u e n t l y  m a in t a i n  p r i c e s  p a r a l l e l  t o  
t h e i r  c o m p e t i t o r s .  The s t r u c t u r e  o f  an o l i g o p o l i s t i c  m a rk e t  makes 
i t  r e l a t i v e l y  e a s y  f o r  t h e  f i r m s  i n v o l v e d  t o  c o o p e r a t e  t o  keep  
p r i c e s  a t  l e v e l s  above  w he re  th e y  w o u ld  be i n  t h e  p re s e n c e  o f  t r u e  
c o m p e t i t i o n .  H i g h l y  c o n c e n t r a t e d  i n d u s t r i e s  — u s u a l l y  fo u n d  t o  
e x i s t  w h e re  f o u r  f i r m s  c o n t r o l  a b o u t  50% o f  t h e  i n d u s t r y  o u t p u t  —
w he re  t h e r e  i s  p r o d u c t  h o m o g e n e i ty ,  s i m i l a r  c o s t  s t r u c t u r e s ,  and
h ig h  b a r r i e r s  t o  e n t r y  i n t o  t h e  b u s in e s s  a r e  m ore  p ro n e  t o
c o l l u s i o n ,  and  a r e  more l i k e l y  t o  a p p r o x im a te  t h e  b e h a v io r  c f  a 
c o l l e c t i v e  m o n o p o ly .  F o r  t h e s e  r e a s o n s ,  c o u r t s  nave  fo u n d  t h a t ,  
even  w h e re  t h e r e  i s  no e v id e n c e  o f  an e x p re s s  a g re e m e n t  t o  f i x  
p r i c e s ,  p r i c e  f i x i n g  w i l l  be i n f e r r e d  i n  an o l i g o p o l y  whe re  th e  
e x i s t e n c e  o f  enougn  " p lu s  f a c t o r s "  a re  p ro v e d .  These  " p l u s  f a c t o r s "  
u s u a l l y  i n c l u d e :  t h e  o p p o r t u n i t y  o f  o l i g o p o l i s t s  t o  m e e t t o  a g re e
on p r i c e  s t r a t e g y ;  m os t f a v o r e d  c u s to m e r  c la u s e s ;  p a r a l l e l  p r i c i n g ;  
p r i c e  i n f o r m a t i o n  s h a r i n g ;  and p r o d u c t  u n i f o r m i t y .

Monopsony

A m onopsony  i s  t h e  c o n v e r s e  o f  a m o n o p o ly ,  w h e re  t h e r e  
a r e  many s e l l e r s  of* a p r o d u c t ,  and one b u y e r  c o n t r o l s  so  much o f  t h e  
a c q u i s i t i o n  s i d e  o f  t h e  m a rk e t  t h a t  t h e  b u y e r  c a n  c o n t r o l  p r i c e s .

O l ig o p s o n y

The c o n v e r s e  o f  an o l i g o p o l y .

M a rk e t  pow e r

M a rk e t  pow e r  i s  t h e  pow e r o f  a m o n o p o l i s t  o r  an 
o l i g o p o l i s t  i n  a h i g h l y  c o n c e n t r a t e d  m a rk e t  t o  r a i s e  p r i c e s  above  
c o m p e t i t i v e  l e v e l s  —  o r  t h e  pow er o f  a m o n o c s o n is t  o r  o l i g o p s o n i s t  
t o  lo w e r  p r i c e s  b e lo w  c o m p e t i t i v e  l e v e l s .

A RECE2IT (AND BRIEE) HISTORY OF BRISTOL BAY

The 1970s  and 1 9 80 s

I n  t h e  e a r l y  t o  m id - 1 9 7 0 s  t h e  B r i s t o l  Bay s o c k e y e  sa lm on  
r u n  was d e p r e s s e d .  H a r v e s t  l e v e l s  i n  197 3 and 1974 had  d ip p e d  t o  an 
a v e ra g e  o f  6 m i l l i o n  p o u n d s ,  down f ro m  o v e r  100 m i l l i o n  pounds  i n  
1 9 70 .  B e g in n in g  i n  1 9 7 5 ,  h o w e ve r ,  B r i s t o l  Bay s o c k e y e  s a lm o n  s t o c k s  
began  a s u s t a i n e d  p e r i o d  o f  r e c o v e r y ,  r e a c h in g  a m ode rn  h i g h  o f  215 
m i l l i o n  pounds  i n  1 9 8 3 ,  and f a l l i n g  no lo w e r  t h a n  85 m i l l i o n  pounds 
s i n c e .  The r e l e v a n t  d a ta  a r e  g i v e n  i n  T a b le  - 1 .

W i t h  t h e  a d v e n t  o f  s e c u l a r  r e c o v e r y  i n  t h e  s t o c k  o f  
B r i s t o l  Bay s o c k e y e  cam? s t r u c t u r a l  c h a n g e .  J a p a n e s e  t r a d i n g  
c o m p a n ie s  began  b u y in g  l a r g e  q u a n t i t i e s  o f  f r o z e n  B r i s t o l  Bay
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s o c k e y e  sa lm o n  f ro m  B r i s t o l  bay p r o c e s s o r s  i n  1 9 7 3 . : I n  t h e  p ro c e s s
t h e y  b i d  up t h e  e x - v e s s e l  p r i c e  ( t h e  p r i c e  r e c e i v e d  by  f i s h e r s )  f ro m  
$ 0 . 6 0  p e r  pound  i n  1977 t o  SO. 73 p e r  pound  i n  1 9 7 8 ,  and th e n  t o  
$ 1 . 0 2  p e r  pound  i n  1 9 7 9 .  I n  two  y e a r s  t h e  p r i c e  r e c e i v e d  by B r i s t o l  
Bay f i s h e r s  f o r  t h e i r  c a t c h  had r i s e n  70 p e r c e n t .  W*hat i s  more, t h e  
70 p e r c e n t  p r i c e  i n c r e a s e  f ro m  1977 t o  1979 was a c h ie v e d  i n  th e  f a c e  
o f  a 337  p e r c e n t  i n c r e a s e  i n  h a r v e s t  l e v e l s .  Had i t  n o t  bee f o r  
t h e  f a c t  t h a t  s o c k e y e  h a r v e s t s  w e re  r i s i n g  s h a r p l y  j u s t  whe. t h e  
J a p a n e s e  w e re  i n c r e a s i n g  t h e i r  p u rc h a s e s  c f  f r o z e n  s a lm o n  f r o  -.ar 
z e r o  t o  o v e r  30 p e r c e n t  o f  t h e  t o t a l  s o c k e y e  h a r v e s t ,  t h e  i n  .a se  
i n  e x - v e s s e l  p r i c e  m ig h t  have  been even  m ore  s p e c t a c u l a r .  The p r i c e  
g a i n s  c o u ld  n o t ,  h o w e ve r ,  be s u s t a i n e d .  When t h e  s e co n d  i n  a s e r i e s  
o f  r e c o r d  h a r v e s t s  a p p e a re d  i n  1930 ,  e x - v e s s e l  p r i c e s  r e t u r n e d  t o  
t h e i r  1977  l e v e l s .  The c o m p e t i t i o n  f o r  f i s h  t h a t  had  b i d  up p r i c e s  
i n  1978  and 1979  had been  m uted  by c o n t i n u e d  a b u n d a n ce .

The Ja p a n e se  p re s e n c e  i n  B r i s t o l  Bay g re w  t h r o u g h o u t  t h e  
d e c a d e  o f  t h e  1 9 8 0 s .  Be tween  1981 and 1984 n e a r l y  h a l f  t h e  B r i s t G l  
Bay s o c k e y e  c a t c h  was f r o z e n ,  up f ro m  n e a r  z e r o  i n  1 9 7 7 .  Even so ,  
t h e  s u p p l y  a v a i l a b l e  f o r  c a n n in g  was n e t  as y e t  s e v e r e l y  r e s t r i c t e d  
t h a n k s  i n  l a r g e  p a r t  t o  a c o n t i n u a t i o n  o f  h i s t o r i c a l l y  h ig h  h a r v e s t  
l e v e l s .  The r a t h e r  s m a l l  w e ig h t  o f  t h e  canned  s o c k e y e  pack  i n  1932  
( 1 1 . 3  m i l l i o n  po u nd s ,  down f ro m  5 7 .5  m i l l i o n  pounds  i n  1981 ) a l l o w e d  
i n v e n t o r i e s  w h ic h  had been  b u i l t  up d u r i n g  t h e  p r e v i o u s  t h r e e  y e a r s  
t o  be s o l d  o f f  and c a n n o t  be v ie w e d  as e v id e n c e  t h a t  t h e  g r o w in g  
J a p a n e s e  demand f o r  f r o z e n  3 r i s t c l  Bay s o c k e y e  was a t  t h a t  t im e  
im p i n g i n g  upon  c a n r ie r s '  s u p p l i e s  o f  u n p ro c e s s e d  f i s h .

I n  1 9 8 5 ,  h o w e v e r ,  t h i n g s  began  t o  change  a g a in .  I n
r e s p o n s e  t o  boom in g  consum e r demand, J a p a n e s e  b u y e r s  o f  f r o z e n
s o c k e y e  s a lm o n  in c r e a s e d  t h e i r  B r i s t o l  Bay p u r c h a s e s  f r o m  67 m i l l i o n  
p o u n d s  i n  1984 t o  91 m i l l i o n  pounds i n  1 9 85 ,  and  t h e i r  m a rk e t  s h a re  
f r o m  49 p e r c e n t  t o  68 p e r c e n t .  E x - v e s s e l  p r i c e s  once  a g a in  r o s e  and
t h i s  t im e  c a n n e r s  fo u n d  th e m s e lv e s  i n  t h e  p o s i t i o n  o f  h a v in g  t o  pay
much h i g h e r  p r i c e s  i n  o r d e r  t o  o b t a i n  p r o d u c t  and , (m o rs  im p o r t a n t l y  
t o  them  i n  t h e  lo n g  r u n ) , i n  o r d e r  t o  r e t a i n  c o n t r o l  o v e r  t h e  c o r e  
o f  t h e i r  f l e e t  o f  f i s h e r s  and b o a t s .

BRISTOL BAY SOCXEYE SALMON

(0 0 0 'S ) ( 0 0 0 'S ) ( 0 0 0 'S ) AVG. EX
POUNDS POUNDS POUNDS PERCENT VESSEL

YEAR HARVESTED FROZEN CANNED FROZEN PRICE

1975 2 6 , 9 4 4 102 2 1 ,3 1 9 0 . 4 $ 0 . 4 0
1976 3 4 ,2 7 8 384 2 8 ,4 2 6 2 . 6 0 . 5 0
1977 3 2 ,6 7 2 586 2 7 ,4 9 5 1 . 8 0 .  60
1978 53 , 576 6 , 307 3 7 ,1 3 6 1 0 .8 0 .7 3
1979 1 2 6 , 4 2 9 3 8 ,0 3 2 4 4 , 3 5 0 3 0 . 1 1 .0 2
1980 1 3 3 , 5 4 1 3 1 , 8 5 6 4 6 , 3 7 9 23 .9 0 .5 7
1931 1 5 8 ,4 8 3 4 9 ,6 1 4 5 7 ,4 5 6 3 1 .3 0 . 7 7

1 F ro z e n  s o c k e y e  sa lm o n  i s  s o l d  a lm o s t  e x c l u s i v e l y  i n  J a p a n ,  
w h i l e  ca n n e d  s o c k e y e  i s  s o l d  a lm o s t  e x c l u s i v e l y  i n  o t h e r  m a rk e ts .
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1982 9 6 ,6 6 3 57 , 537 1 1 ,3 0 8 59 . 6 0 .  63
1983 2 1 4 ,3 3 9 103 ,432 5 4 , 5 7 1 43 .1 0 .  64
1984 1 3 8 ,1 5 9 6 7 ,3 5 5 4 6 ,7 3 7 43 . 3 0 . 66
1985 1 3 4 ,9 1 3 9 1 ,3 1 9 2 3 ,7 3 0 67 . 7 0 .3 3
1986 95 , 943 7 5 ,0 1 1 1 1 ,5 3 6 7 8 .2 1. 43
1987 3 7 ,4 5 0 6 3 ,7 9 3 1 5 , 1 9 1 73 . 0 1. 40
1983 34 , 678 7 3 ,4 7 6 6, 677 3 6 .3 2 . 10
1989 1 6 3 ,1 7 5 1 0 9 ,3 4 0 3 2 ,5 7 4 6 7 .3 1 .2 5
1990 1 9 3 ,9 5 5 1 2 9 ,7 0 0 3 0 , 5 8 1 65 . 2 1. 09
1991 1 4 0 ,2 2 1 3 3 ,0 5 9 4 0 ,6 0 7 5 9 .2 0 . 7 0
3.992

SOURCES: POUNDS— ADF&G 3 r i s t c i  Bay Management: R e p o r ts
PRICE—  ADFSG, D i v i s i o n  o f  C o m m e rc ia l  F i s h e r i e s ,  s p e c i a l  

p r i n t o u t

The g r e a t  B r i s t o l  Bay P r i c e  War o f  1 9 8 5 / 1 9 3 3  had  begun . 
C o m p e t i t i o n  among c a n n e rs  and J a pa n ese  b u y e r s  o f  f r o z e n  f i s h  came t o  
a head  as d e c l i n i n g  h a r v e s t s  c o u p le d  w i t h  a b o o m in g  Japanese  
c o n sum e r demand f o r  sa lm on  d ro v e  e x - v e s s e l  p r i c e s  t o  h i s t o r i c  h ig h s .  
I n  1 9 8 6 ,  1 9 87 ,  and 1983 t h e  s h a re  o f  t h e  B r i s t o l  3 a v  h a r v e s t  w h ic h  
was f r o z e n  (and  th a n  l a r g e l y  s h ip p e d  t o  Japan ) a v e ra g e d  7 9 .3  
p e r c e n t .  J a p a n e s e  demand i n  t h e s e  y e a r s  d r o v e  t h e  p r i c e  r e c e i v e d  by 
f i s h e r s  f ro m  $ 0 .3 3  p e r  pound i n  1935 t o  $ 1 .4 3  p e r  po un d  i n  1 9 36 ,  
$ 1 . 4 0  p e r  pound  i n  .1987, and th e n  t o  $ 2 . 1 0  p e r  pound  i n  1983 .  3v 
1933  B r i s t o l  3 a y  qannea p r o d u c t i o n  o f  s o c k e y e  had f a l l e n  t o  6 . 7  
m i l l i o n  po u n d s ,  i t s * l o w e s t  l e v e l  s in c e  1973 and  a m ere  12 p e r c e n t  o f  
t h e  poundage  canned  j u s t  f i v e  y e a r s  e a r l i e r .  F o r  a l l  i n t e n t s  and 
p u rp o s e s ,  t h e  c a n n e rs  w e re  b e in g  d r i v e n  o u t  o f  B r i s t o l  Bay by  a 
s e e m in g ly  i n s a t i a b l e  Ja p a n e se  demand f o r  f r o z e n  s a lm o n .  A l t h o u g h  
t h e  h a r v e s t s  o f  1 9 8 5 / 1 9 8 3  w o u ld  have  g l u t t e d  t h e  m a r k e t  i n  1977 and 
1973 when t h e  c a n n e rs  w e re  v i r t u a l l y  t h e  w h o le  show i n  B r i s t o l  Bay, 
t h e y  f a l l  f a r  s h o r t  o f  t h e  l e v e l s  needed  t o  s a t i s f y  t h e  com b ined  
1 9 3 5 / 1 9 8 3  demand f o r  canned  and f r o z e n  s o c k e y e  a t  c o n s t a n t  p r i c e s .

To f i n d  a t  l e a s t  one r e a s o n  why Ja p a n e se  b u y e r s  i n  1986 
s u d d e n ly  became w i l l i n g  t o  pay  s u b s t a n t i a l l y  h i g h e r  p r i c e s  f o r  
s o c k e y e  sa lm on  one neea l o o k  no f a r t h e r  t h a n  t h e  y e n / d o l l a r  e xchan ge  
r a t e .  From 1980  t h r o u g h  1985 t h e  J u l y  a v e ra g e  v e n / d o l l a r  e xcha n g e  
r a t e  n e v e r  once  f e l l  b e lo w  220 yen  p e r  d o l l a r ,  ’- ' h i l e  i n  J u l y  1985 i t  
s t o o d  a t  241  y e n  p e r  d o l l a r .  I n  l a t e  1 9 3 5 ,  h o w e ve r ,  t h e  yen  began 
t o  a p p r e c i a t e  s h a r p l y  r e l a t i v e  t o  t h e  d o l l a r  w i t h  t h e  r e s u l t  t h a t  
t h e  y e n / d o l l a r  e xchange  r a t e  had f a l l e n  t o  159 yen  p e r  d o l l a r  by  
J u l y  1 9 86 ,  a t w e l v e  m on th  p lu n g e  o f  34 p e r c a n t .  The f a l l i n g  
e x ch a n g e  r a t e  m ean t t h a t  d e s p i t e  a n e a r  d o u b l i n g  i n  1986  o f  e x ­
v e s s e l  p r i c e s  i n  B r i s t o l  Bay, t h e  p r i c e  i n  To kyo  r o s e  o n l y  1 2 .5  
p e r c e n t .

By J u l y  1983 , t h e  v e n / d o l l a r  e x ch a n g e  r a t e  had  f a l l e n  t o  
13 3 yen  p e r  d o l l a r ,  enough on i t s  own t o  d r i v e  e x - v e s s e l  p r i c e s  f ro m  
$ 0 . 8 3  p e r  pound  i n  1985 t o  o v e r  $ 1 .5 0  p e r  pound  i n  1 9 8 8 )  The f a c t  
t h a t  1988 e x - v e s s e l  p r i c e s ,  i n  f a c t ,  a v e ra g e d  $ 2 . 1 0  p e r  pound 
r e q u i r e s  f u r t h e r  e x p l a n a t i o n .  S p e c u l a t i v e  f e r v o r  on t h e  p a r t  o f  
J a p a n e s e  b u y e r s  may be p a r t  o f  t h e  s t o r y ,  b u t  o t h e r  f a c t o r s  may a l s o  
h a v e  been  a t  w o r k .
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Once a g a in ,  h o w e ve r ,  t h i n g s  changed . I n  J u l y  1989 
J a p a n e s e  w h o le s a le  p r i c e s  f o r  f r o z e n  s o c k e ye  s u d d e n ly  p lu n g e d  o v e r  
2 0 p e r c e n t  f ro m  th e  June  1989 a v e ra g e ,  d e s p i t e  o n l y  a m cde s t  
i n c r e a s e  i n  t h e  y e n / d o l l a r  exchange  r a t e .  A c c o r d in g  t o  d a t a  
p r o v i d e d  by C l i n t o n  A t k in s o n  a S e a t t l e  f i s h e r i e s  c o n s u l t a n t  who 
c l o s e l y  m o n i t o r s  Japan e se  p r i c e s ,  t h e  w h o le s a le  p r i c e  f o r  f r o z e n  
s o c k e y e  i n  T o kyo  f e l l  f ro m  a June  1989 a v e ra g e  o f  1325 ye n  e r  
k i l o g r a m  t o  a J u l y  1989 a v e ra g e  o f  l i a o  yen  p e r  k i l o g r a m ,  a* f i c a r e  
c l o s e  t o  t h e  J u l y  1987 p r i c e  o f  1193 yen p e r  k i l o g r a m ,  u t  
s u b s t a n t i a l l y  b e lo w  t h e  J u l y  1938 p r i c e  o f  1500 yen  p e r  k i l c g r  ,i.

I n  t h e  wake o f  t h e  J u l y  1989 p lu n g e  i n  J a p a n e s e  who ! s a le  
p r i c e s  a num ber o f  t h e  b u y e rs  o f  f r o z e n  B r i s t o l  Bay s o c k e y e  wr.u had 
s p e c u l a t e d  i n  1988 on a c o n t i n u a t i o n  o f  t h e  boom i n  demanc w e re  
r e p o r t e d  t o  h a ve  gene o u t  o f  b u s in e s s  e v e r  t h e  n e x t  y e a r .  F o r  t h e  
m o s t  p a r t  t h e  b u y e rs  who l e f t  t h e  3 r i s t o l  Bay m a rk e t  w e re  r e l a t i v e l y  
s m a l l  as com pa red  t o  t h e  b u y e rs  who re m a in e d .  Tht- l i s t  i n c l u d e d ,  
b u t  was n o t  l i m i t e d  t o ,  Che f a l l o w i n g :  TOKAI T r a d i n g  C o . ,  HOEI
T r a d i n g  C o . ,  FU J I MARINE, t h e  JOINT STAFF CORPORATION, and SHIN 
NISHOKU L t d .  A second  s t r u c t u r a l  change  o f  some im p o r t a n c e  was now 
u n d e rw a y  —  t h e  m a rk e t  was becom ing  i n c r e a s i n g l y  c o n c e n t r a t e d  as 
s m a l l e r  J a p a n e s e  b u y e rs  r e l i n q u i s h e d  t h e i r  p o s i t i o n s  t o  l a r g e r ,  more 
h e a v i l y  c a p i t a l i z e d  D la v e r s  su ch  as NIPPON'sUISAN, NICHIRO," M ITS U I, 
and  KYOKUYO.

P a s t - 1 9 3 9  p r i c e s  c o n t i n u e d  t h e i r  dow nward  t r e n d .  The 
J u l y  1990  a v e ra g e  Tokyo  w h o le s a le  p r i c e  f o r  f r o z e n  s o c k e y e  came i n  
a t  1166  yen  p e r  k i l o g r a m ,  w h i l e  t n e  a v e ra g e  e x - v e s s e l  p r i c e  i n  
B r i s t o l  Bay was r e c o r d e d  a t  $ 1 . 0 9  p e r  pound . H ow eve r,  an in c re a s e ,  
i n  t h e  y e n / d o l l a r  exchange  r a t a  o f  12 p e r c e n t  b e tw e e n  J u l y  1989 and 
J u l y  1990  a l l  b u t  a c c o u n ts  f o r  t h e  d ro p  i n  t h e  B r i s t o l  Bay e x - v e s s e l  
p r i c e  b e tw e e n  th o s e  tw o  d a t e s .

The C ra s h  O f 1991

B o th  e x - v e s s e l  and To kyo  w h o le s a le  p r i c e s  c ra s h e d  i n  1991  
d e s p i t e  a r e t u r n  o f  t h e  y e n / d o l l a r  e xch a n ge  r a t e  t o  n e a r l y  t h e  J u l y  
1983  l e v e l  (1 33  yen  p e r  d o l l a r  i n  J u l y  1991 v e r s u s  133 yen  p e r  
d o l l a r  m  J u l y  1983 ) , a f a c t o r  w h ic h  on i t s  own w o u ld  t e n d  t o  r a i s e ,  
n o t  l o w e r ,  e x - v e s s e l  p r i c e s .  I n  J u n e ,  B r i s t o l  Bay p r o c e s s o r s  
o f f e r e d  as l i t t l e  as $ 0 .5 0  p e r  pound t o  f i s h e r s ,  b u t  as t h e  r u n  
m a t e r i a l i z e d  f i n a l l y  s e t t l e d  on $ 0 .7 0  p e r  pound . The c r a s h  i n  
B r i s t o l  Bay e x - v e s s e l  p r i c e s  f ro m  t h e  h ig h s  o f  1983  ( $ 2 . 1 0  p e r
p ound ) t r i g g e r e d  c r i e s  o f  p r i c e  f i x i n g .  To many o b s e r v e r s  t h e  f a c t  
t h a t  e x - v e s s e l  p r i c e s  f e l l  by  a g r e a t e r  p e r c e n ta g e  th a n  d i d  
w h o le s a le  p r i c e s  s u p p o r te d  t h e  c l a im  t h a t  b u y e rs  ( e i t h e r  i n  Japan  o r  
t h e  U n i t e d  S t a t e s )  w e re  c o n s p i r i n g  t o  s a ve  t h e m s e lv e s  a t  t h e  e xpense  
o f  t h e  f i s h e r s .  I n  o p p o s i t i o n  t o  t h e s e  v o i c e s  t h e r e  w e re  o t h e r s  who 
o f f e r e d  t h e  c o u n t e r  c l a im  t h a t  n o t h i n g  more th a n  " s u p p l y  and demand" 
was a t  w o r k ;  and t h a t  t h e  c o l l a p s e  i n  e x - v e s s e l  p r i c e s  c o u ld  be 
a t t r i b u t e d  e n t i r e l y  t o  t h e  w o r k in g s  o f  a c o m p e t i t i v e  m a rk e t .



* * V

COLLUSION OR COMPETITION?

3 e f o r e  one zan b e g in  t o  u n t a n g le  t h e  re a s o n s  f o r  t h e  
p r i c e  c r a s h  o f  1 3 91 ,  s e v e r a l  p o i n t s  m us t f i r s t  be u n d e r s to o d .  The 
f i r s t  i s  t h a t  no am ount o f  c a ta  on p r i c e s  p a id  and  q u a n t i t i e s  s o ld  
can  t . a l l  us i f  t h e  c r a s n  was e n g in e e re d  ( t h e  COLLUSION HYPOTHESIS) 
o r  came a b o u t  as t h e  r e s u l t  o f  c o m p e t i t i o n / s u p p l y  and demand ( t h e  
SUPPLY/DEMAND HYPOTHESIS) . I f  a s t a n d a r d  o f  p r o o f  s u i t a b l e  t o  a 
c r i m i n a l  c o u r t  o f  law  i s  im posed  ( p r o o f  bevond  a r e a s o n a b le  d o u b t ) , 
n e i t h e r  t h e  COLLUSION HYPOTHESIS n o r  t h e  ’ SUPPLY/DEMAND HYPOTHESIS 
can  be p r o v e n  s o l e l y  f ro m  econom ic  d a t a .  An im m e d ia te  i m p l i c a t i o n  
o f  t h i s  f a c t  i s  t h a t  w h ic h e v e r  h y p o t h e s i s  i s  f o r c e d  t o  b e a r  t h e  
b u rd e n  o f  p r o o f  i s  condemned to  f a i l u r e .  I n  p a r t i c u l a r ,  someone who 
b e g in s  f r o m  t h e  a s s u m p t io n  t h a t  t h e  i n t e r n a t i o n a l  m a rk e t  f o r  s o cke ye  
sa lm o n  i s  p e r f e c t l y  c o m p e t i t i v e  ( o r  a t  l e a s t  w o r k a b ly  c o m p e t i t i v e )  
w i l l  f a i l  t o  be c o n v in c e d  o f  t h e  c o n t r a r y  i f  he  o r  she  r e q u i r e s  
p r o o f  b e yo n d  a r e a s o n a b le  d o u b t  as r e q u i r e d  i n  a c r i m i n a l  c a se .

The re a s o n  e conom ic  d a ta  a lo n e  c a n n o t  d i s t i n g u i s h  "beyond  
a r e a s o n a b le  d o u b t "  be tw een  t h e  c o m p e t in g  h y p o th e s e s  i s  t h a t  any 
p a t t e r n  o f  p r i c e s  and q u a n t i t i e s  can be e x p la i n e d  s im p l y  by  i n v o k i n g  
enough  s p e c i a l  a s s u m p t io n s .  One c a n ,  f o r  e x a m p le ,  a rg u e  t h a t  a 
p a r t i c u l a r l y  s h a rp  d ro p  i n  t h e  p r i c e  o f  a c o m m o d ity  r e f l e c t s  a 
p a r t i c u l a r l y  d r a m a t i c  change i n  p r i c e  e x p e c t a t i o n s ,  o r  a change  i n  
t a s t e s ,  o r  even  t h e  r i s e  t o  p ro m in e n ce  o f  h i t h e r t o  u n im p o r t a n t  c r o s s  
p r i c e  e f f e c t s . '  H e re  we fo c u s  m a in ly  on t h e  r e l a t i v e  p l a u s i b i l i t y  
o f  t h e  tw o  h y p o th e s e s ,  g iv e n  w h a t we know o f  t h e  e v e n t s  l e a d i n g  up 
t o  t h e  summer o f  1991 . Taken t o g e t h e r ,  e c o n o m ic  d a t a  and an 
a n a l y s i s  o f  t h e  i n c e n t i v e s  and p r i o r  p r a c t i c e s  o f  t h e  p la y e r s  
i n v o l v e d  i n  t h e  d e t e r m in a t i o n  o f  B r i s t o l  Bay sa lm o n  p r i c e s  make i t  
v e r y  d i f f i c u l t  f o r  an u n b ia s e d  o b s e r v e r  t o  e s ca p e  t h e  c o n c l u s i o n  
t h a t  t h e  COLLUSION HYPOTHESIS i s  t h e  more o l a u s i b l e .

A S ta te m e n t  O f The COLLUSION HYPOTHESIS

T h e re  a r e  two l e v e l s  o f  c o l l u s i o n  c o n s id e r e d  h e r e :  
c o l l u s i o n  among Ja p a n e se  b u y e rs  o f  B r i s t o l  Bay s a lm o n  d e s ig n e d  t o  
s e c u r e  s u p p l i e s  a t  b e lo w  c o m p e t i t i v e  p r i c e s ,  and c o l l u s i o n  among t h e  
m a jo r  o n - s i t e  p r o c e s s o r s  i n  B r i s t o l  5ay  d e s ig n e d  t o  r e d u c e  t h e  
p r i c e s  p a i d  t o  B r i s t o l  3ay  f i s h e r s . 1 I t  may be t h a t  c o l l u s i o n  among

3 A " c r o s s - p r i c e "  e f f e c t  i s  t h e  change  i n  t h e  demand f o r  one 
p r o d u c t  c a u s e d  by  a change  i n  t h e  p r i c e  o f  a s u b s t i t u t e  o r  
c o m p le m e n ta r y  p r o d u c t .  F o r  e xam p le ,  i f  t h e  p r i c e  o f  C h i le a n  coho  
s a lm o n  f a l l s ,  t h e  demand f o r  B r i s t o l  Bay s o c k e y e  ca n  be e x p e c te d  t o  
f a l l  i f  a l l  o t h e r  f a c t o r s  re m a in  c o n s t a n t  b ecause  p e o p le  w i l l  buy  
more  C h i l e a n  coho  and l e s s  B r i s t o l  Bay s o c k e y e .

4 As we s t a t e  e ls e w h e re ,  and e m p h a s iz e  h e r e ,  t h e  m a j o r i t y  o f  
3 r i s t o l  Bay p r o c e s s o r s  a re  p r i c e  f o l l o w e r s  who l a c k  any  s e m b lan ce  
o f  t h e  n e c e s s a r y  m a rk e t  power t o  a f f e c t  p r i c e s .  T h i s  i n v e s t i g a t i o n  
f o u n d  no e v id e n c e  o f  w ro n g d o in g  on t h e i r  p a r t  and  t h e y  s h o u ld  be 
c o n s i d e r e d  i n n o c e n t  b y s t a n d e r s .  Our i n v e s t i g a t i o n  d i d  r e v e a l  t h e

( c o n t i n u e d . . . )
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