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PEDESTRIAN FACT SHEET

There are more than 100,000 pedestrian injuries and approximately 6,000 pedestrian fatalities each year.

Crashes involving pedestrians are likely to be fatal crashes and account for approximately 15 percent of
all traffic fatalities.

Alcohol impairment is a leading factor in pedestrian fatalities and injuries. Approximately one-third of
the pedestrians involved in fatal pedestrian crashes were intoxicated. In about half of the fatal
pedestrian crashes, pedestrians between the ages of 14 and 65 had been drinking.

Approximately half of the total number of pedestrian fatalities each year involve use of alcohol either by
the driver or the pedestrian.

There are more than 9 alcohol-related fatal pedestrian crashes every day in this country. In 1992, there
were 1,902 alcohol-related fatal pedestrian crashes.

One out of 4 alcohol-related fatal pedestrian crashes involves a pedestrian who had not been drinking
and a driver who had.

More than half of all fatal pedestrian crashes involving adu'is ages 20-29 involved alcohol in 1992.

Many prescriptions and over-the-counter medications, when combined with alcohol, impair mental
alertness and the ability to walk safely.

Motorcycle Fact Sheet

In 1992, traffic crashes killed 2,394 motorcyclists. An additional 72,000 were injured.

In 1992, alcohol was present in 52.4 percent of motorcycle operators involved in fatal crashes. The
presence of alcohol is higher in motorcycle operators involved in fatal crashes than in the operators of
any other type of vehicle involved in fatal crashes.

In 1992, 30 percent of motorcycle drivers under the age of 20 killed in traffic crashes had some level of
alcohol in their blood, with the majority of these having a blood alcohol content of .10 or above.

Although motorcycles only represent less than 3 percent of all registered motor vehicles, crashes
involving motorcycles account for almost 7 percent of all motor vehicle fatalities.

Per mile, a motorcyclist is approximately 20 times more likely to die in a crash than is an automobile
operator.

Head injury is the leading cause of death in motorcycle crashes. Compared to a helmeted rider, an
unhelmeted rider is 40 percent more likely to incur a fatal head injury and 15 percent more likely to
incur a head injury of lesser severity when involved in a crash.

A study of all injured motorcyclists admitted to Maryland trauma centers for a one-year period in 1987-
88 found that of the 165 patients tested for alcohol use, 53.3 percent tested positive. Of the riders under
the legal drinking age tested for alcohol use, 31.3 percent tested positive.



TRUCKS FACT SHEET
Light, medium and heavy trucks were involved in 18,783 fatal crashes in 1989.

In 1989, 38.3 percent of light trucks, 7.3 percent of medium trucks, and 5.0 percent of heavy truck
drivers involved in fatal crashes had some level of alcohol in their blood.

Occupants of other vehicles constitute approximately three-fourths of the victims in medium and heavy
truck cr ashes.

SPEED FACT SHEET

Speed is the most prominent factor governing the fundamental relationships among all the physical
forces involved in crashes, including motorist reaction time and crash severity.

From current data, the National Highway Traffic Safety Administration estimates that the percent of
vehicles exceeding 65 mph on rural interstate highways has increased from 23 percent in 1986 to 45
percent in 1992. In the same time period, the percent of vehicles exceeding 75 mph increased from an
estimated 6 percent to 20 percent.

Speed increases the distance a vehicle travels during the "fixed period of time" that it takes for the
driver to react to a perceived danger.

Speed increases the total stopping distance necessary to halt a vehicle. The Federal Motor Vehicle
Safety Standard (FMVSS) 105 requires that a car stop within 383 feet from 80 mph, 172 feet from
55 mph, and 70 feet from 35 mph.

One-third of all fatal crashes are related to speed.

Speed-related fatal crashes most often involve only a single vehicle.

Speed is a frequently occurring driver-error-related cause contributing to crashes.

Crash severity increases disproportionately with speed at impact. The chances of death or serious
injury double for every 10 mph of increased vehicle speed.

The safety benefits of occupant protection (safety belts/airbags/child safety seats) diminish in a crash as
speeds increase.

Excessive speed was noted for approximately 30 percent of unrestrained drivers in fatal crashes.

The energy of impact delivered to the driver and passengers in a collision is proportional to the square
of the speed. If a driver of a car increases the speed from 20 mph to 80mph, the speed goes up by a
factor of four and the energy of the impact delivered in a collision goes up by a factor of 16 in these
crashes.

Police investigating fatal crashes report that unsafe practices (speeding, following too cioseh, improper
lane use, unsafe passing, and reckless operation) account for more thanone-third of the total at-fault,
driver-related factors in these crashes.

Of all drivers involved in speed-related fatal crashes in 1992, about 56 percent were under the influence
of alcohol.

Higher speeds result in more severe crashes which can result in more disabling injuries.

The total societal cost of speed-related crashes is more than $10 billion annually.



STATE AND FEDERAL APPELLATE COURT DECISIONS
CONCERNING ROADSIDE SOBRIETY CHECKPOINTS
(January 22. 1993)

State Yes/No* Case Name and Citation

A labama Yes Smith v. State. 515 So0.2d Mg (Ala.Cr.App. 1987)ai-
Aiaska

Arizona Yes Stats v. Superior Court. 591 P.2d 1073 (198%")
Arkansas Note: Ses Footnote No. 12.

Californla Ysi Ingersoll v. Palmer. 743 P.2d 1299 (Cal 1987)"70
Colorado Yes People v. Ristsr. 803 P.2d 433 (Colo. 1990)
Connect! out

Delaware Note: See Delaware v. Prouse, dap U.S. 643 (1979)17
Diet. qY Columbia Note: Galberth v. U.S.. 590 A.2d 990 (D.C.Aoo. 1991)3
Florida Yes3 State v.Jones. 483 So0.2d 433 (1986)da ~~
Georgia Ye_s State v. Golden. 318 S.E.2d 693 (Ga. Add 1984)-~
Hawai i Yej Hawaii v. Na ire (No. B-91009) (1985)'~

Idaho Nof State v. Henderson. 756 P.2d 105~ (ldaho 1988)

In jnpi; Yes People v. Bartley. 4gg N.wW.2d 830 (111. 1985)~~
Indiana Ye_s State v. Garcia. 500 N.E.2d 153 (Ind. 1936)"

lowa Yes State v. Rilev. 377 N.wW.2d 242 (CA 1985)2ST°
Kansas Yes State v. Deskins. 573 P.2d 117a (Kansas 1983)
Kentucky t_es Kinslow y. Com.. 650 S.w.zd 577 (kv. 198")
Louisiana Mo5 State v. Parms. 523 So.2d 1293 (La. 1988)2-

Maine Yes State v. Leighton. 551 A.2s 116 (Me. 1988)J
Marvland Yes Little v. State, 479 A.2d 903 (Md. 1984)
Massachusetts Yes Com. v. Shields. 521 N.E.2d 987 (Mass. 1988>J2
Mich ioan No See Footnote No. 21.

Minnesota Yes Chock v. Comm, of Pub. Safety. 448 N.W.2d 692

Mi ssi ssipci Note: See Miller v. State. 373 So.2d 1004 (Miss. 1979)u”™
Mi 3souri Yes State v. Welch. 755 S.W.2d 624 (Mo.Add. 1988'"°
Montana Note: Checkpoints Authorized via Cafetv SDOt Checksd®
Neoraska No'6 Stare v. Crom. 383 N.W.2d 461 (Neb. 1985)

Nevada See Footnote No. 33.

New Hampshire No6 State v. KoDDel . 499 A.2d 977 (N.H. 1985"-J

New Jersey Yes State v. Mazurek. 567 A.2d 277 (NJSuoerAD 1989)'
Mew Mexico Yes Citv of Law Cruces v. Betancourt. '35 P.2d 1161'0
New York Yes People v. Scott. 473 N.E.Zd 1 (N.Y. 19R4)a3

North Carolina Note: See Footnote No. 30.

North Dakota Note : State v. Wetzel. 456 N.W.2d 115 (N.D. 1Q90)ja
ohil Note: See State v. Goines. 474 N.E.2d 1219 (CA 198411-
Ok i anoma No State v. Smith. 674 P.2d 562 (Okl.Cr. 1984)4/
Oregon NoO State v. Sovanovskv. 743 p.2d 711 (Or. [IPS?)*"
Pennsvilvania Yes Com. v. Tarbert. 535 A.2d 1036 (Pa. 19H7"6
Dijor*o R'ro

Rhode Island NoO P~imental v. Rhode Island 561 A.2d 1348 (Rl 1989
South Carolina

South Dat ota Note: See State v, Halverson. 277 N.W.zZd 723°

Tennessee

Texas No King v. State. 316 S.W.2d 447-1/

Utah Note: Authorized bv Ut. Code Anno. 5 77-23-101 sea.J’

STATE & FEDERAL
APPELLATE COURT DECISIONS



APPELLATE DECISIONS-SOBRIE7Y CHECKPOINTS

State Yes/No* Case Name and Citation

Vermont Yes State v. Martin. 496 A.2d 442 C1935;

Virginia Yes Lowe v. Commonwealth. 337 S.E.2d 273 (198511I1"C2
Washi naton NoO Citv of Seattle v. Mesiani. 755 P.2d 775 (1988)'a
West Virgi ni a Note: See State v. Frisbv. 245 S.E.2d 622 (W.Va. 1973>]|
Wiscons in Note: Checkpoints Prohibited bv Law 6 349.02(2)(a)
Wvomi na

TOTALS Yes=17Z3 No=10

*Yes=A favorable decision on the use of sobriety checkpoints (e.g.,
constitutional).
No=An unfavorable decision on the use of sobriety checkpoints
(e.g., unconsti tutional).

References: See 37 ALR4th 10 and. under "Automobile" in West's Digests. "Key
Number" 349(9).

FOOTNOTES:

N"Sobriety checkpoints held unconstitutional as applied/administered by law
enforcement personnel.

See also State v. Hillesheim. 291 N.W.2d 314 (lowa 1980. where the State
sucreme court indirectly decided that properly conducted checkpoints would net
violated the U.S. Constitution (Fourth Amendment).

JThe court held that sobriety checkpoints are general ly constitutional if the
correct procedures are followed. However, as such procedures wei-e not
*ollowed in this case, the checkpoint was unconstitutional as applied.

"Cert. den. by the U.S. Supreme Court, 465 U.S. 1105 (1934),

"Certian types of checkpoints (e.g., sobriety checkpoints) were indirectly
approved. See also U.S. v. McFayden, 865 F.2d 1306 (D.C.Cir. 1989), where the
U.S. Court of Appeals for the District of Columbia Circuit upheld the use of a
roadblock (checkpoint) for the purpose of checking the validity of drivers'
licenses and vehicle registrations.

~"Sobriety checkpoints found to be in violation of the State's constitution.
'and State v. DeCamera. 568 A.2d 36 (N.J.Super.A.D. 1989). See also, State v
Moskal, 586 A.2d 845 (N.J.Super.A.D. 1991). and State v. Kirk, 495 A.2d 1271
(N.J.Super.A.D. 1985). For a case involving an unreasonable roadblock that
interfered with individual liberties and interstate commerce, see State V.

Barcia. 549 A.2d 4gi (N.J.SuperL. 1988).

Rev. 1/22/93



APPELLATE DECISIONS-SOBRIETY CHECKPOINTS

FOOTNOTES: (continued)

3(S.0. 1979) In the l.alverson case, a person was charged with driving with a
revoked license following a stop at temporary checkpoint to determine
violations of the State's wild game laws. However, in an earlier case. State
v. Olgaad, 2*8 N.H.2d 392 (S.D. 1976), a DWI checkpoint was found to be
unconstitutional; the court felt that a "prior judicial warrant" was needed
before a DWI checkpoint could be conducted. Note: These cases were decided
prior to Delaware v. Prouse. 4do U.S. 648 (1979). In a recent case, the South

Dakota Supreme Court held that the police had probable cause to stop a driver
for a criminal traffic offense when the driver tried to avoid a checkpoint.
See State v. Thill, 474 N.W.2d 86 (S.D. 1991).

~Cert. den. bv the U.S. Supreme Court, 481 U.S. 1014 (1987). See also Snyder
v State, 538* N.E.2d 961 (Ind.App. 4 Di St. 1989).

"Cerf. den. by the U.S. Supreme Court. 475 U.S. 1084 (1986).

11(Minn.App. 1990). In an eariler case, this court held against sobriety
checkpoints, in part, because there was a lack of evidence showing the "need"
for them. See State v. Muzik, 379 N.W.zd 599 (Minn.App. 1985). However, if
proper procedures are not fc"lowed, the court will invalidate a checkpoint.

See State v. Larson. 485 N.W 2d 571 (Minn.App. 1992). Note: A voluntary
roadside "drunk driver survey" was held constitutional by a Federal District
Cgurt. see Stark v. Perpich, 590 F.Sudo. 1057 (1984).

lcln several cases involving DWI arrests associated with roadblocks
established to check the validity of driver's licenses/vehicle registrations,
the Arkansas Court of Appeals has held that the roadblocks used were
constitutional; see Coffman v. State. 759 S.W.2d 573 (Ark.App. 1988), Tims wv.
State, 760 S.w.zd 78 (Ark.App. 1988) and Camp v. Srate, 764' S.W.2d 463(Ark.
App. 1989). See also Stobaugh v. State, 769 S.w.2d 25 (Ark. 1989). Note: In
Garrett v. Goodwin. 569 F.Suop. 106 (1982), a Federal district court issued a
consent decree requiring the State to issue written procedures on how license
and registration check roadblocks are to be conducted.

m3Motor vehicle safety inspection "checkpoints" were upheld as conducted in
this case. Language in this case, however, gives no indication as to whether

the court would uphold sobriety checkpoints.
Sobriety checkpoints found to be in violation of the State's constitution

Note: In an earlier case, State v. Marchand, 706 P.2d 285 (1985). a
checkpoint for the purpose of checking driver's licensees, vehicle
registrations and equipment was held to be an invalid seizure by the State
supreme court; language in this case indicated that this court wouid be

opposed to any type of checkpoint.
'sHCA 1987). Note: See United States v. Prichard, 645 F.2d 854 (1981) (Cert,

den. by the U.S. Supreme Court, 454 U.S. 832) where a routine driver's license
and vehicle registration check by the New Mexico State Police was held va-id.
For another case, which also upheld th'S type of checkpoint, see United States

y. Diaz-Albertini , 772 F.2d 65J (1985).
'°The court may allow sobriety checkpoints if the proper procedures are
followed. The court, however, was not clear on this point.

Rev. 1/22/93



APPELLATE DECISIONS-SOBRIETY CHECKPOINTS

FOOTNOTES: (contin-'ed)

A"The U.S. Supreme Court case that, prior to Michigan Dept, of State Police v,
Sitz, 796 U.S. 444, 110 S.Ct. 2431, 110 |.Ed.2d 412 (1990), appears to have
established, via dicta, the constitutionality of certain types of checkpoints

(sobriety and otherwise). See also Brower v. County of Inyo, 489 U.S. 593
(1989). 109 S.Ct. 1373, 103 L.Ed.2d 628.

'*Under 8§ 321K.l, routine drunk driver roadblocks may be prohibited.

N-This is an unpublished opinion. Note: Hawaii Revised Statutes 8§ 286-162.5

and Notice 86-10 (an internal police regulation) provide for the minimum
standards that law enforcement officers must use when conducting sobriety
checkpoints. For a cases decided with reference to these standards, see State
v. Aguinaldo, 782 P.2d 1225 (Hawaii 1989), and State v. Fedak, 825 P.2d 1063
(HawaiiApp. 1992).

"However, a DW arrest following an officer's observation of a violation
while stopping and directing traffic around an accident was approved: see
Stats v. Holmes, 313 P.2d 28 (Ore. 1991). See also, State v. Gerrish, 315
P.2d 1244 (Or. 1991), State v. Anderson, 743 P.2d 715 (Or. 1987), and Nelson
v. Lane County, 743 P.2d 692 (Or. 1987). Both in the Lane County case and in
State v. Shankle, 647 P.2d 959 (Or. 1982), the Oregon Supreme Court held that
the use of sobriety checkpoints did not violate the Fourth Amendment to the

U.S. Constitution. Note: The court in the Lane County case indicated that
the State could establish "administrative checkpoints” to control the drunk
driver problem. The sanctions associated with apprehending a person at such a
checkpoint must be acministrative in nature (e.g.. driver's |license suspension
or revocation) not criminal (as in the Boyarovsky and Anderson cases). The
court further noted that such "administrative checkpoints" must be authorized
tiy statute. "43 p. 692, 679 (See especially Footnote No. 9 on p. 697.)

11n Mich. Dect. of State Police v. Sitz. 496 U.S.444, 110 S.Ct. 2481, 110
L.Ed.2d 412 (1990) the U.S. Supreme Court held that sobriety checkpoints do
not on their -ace violate the U.S. Constitution's protections aga;n?c

unreasonable searches and seizures under the Fourth Amendment. However, on
remand from the U.S. Supreme Court, the Michigan Court of Appeals held that
sobriety checkpoints violated Michigan’'s Constitution. See Sitz v. Mich.

Deot. ‘ State Police, 485 N.w2d 135 (Mich.App. 1992). (Note: The Michigan
Suor ~ourt had declined to review the first court of appeals tecis'cn on
this ijSue (432 Mich. 872). This cleared the way for the U.S. Supreme Court

to review the case.) The decision in the remanded case has been appealed to
the Michigan Supreme Court for the purpose of determining the legality of
sobriety checkpoints wunder the State constitution's search and seizure

provision (Const. 1963, art. 1, 8H). Comment: In a recent case, the

Michigan Supreme Court appears to have indicated that it will interpret the
State constitution's provision on search and seizure the same way as the U.S.
Supreme Court interprets the Fourth Amendment of the U.S. Constitution. See

People v. Mamcn, 457 N.w,2d 523 (Mich. 1990).
““Cert. den. by the U.S. Supreme Court, 475 uU.s. '063 (1986).

Rev. 1/22/93



APPELLATE DECISIONS-SOBRIETY CHECKPOINTS

FOOTNOTES: (continued)

A"See Opinion of the Justices, 509 A.2d 744 (N.H. 1986), where judicially
authorized sobriety checkpoints via legislation may be allowed.
6 See also State v. Record, 548 A.2d 422 (Vt. 1988), that upheld the use of

sobriety checkpoints under the State's constitution.
‘“A"See Crandol v. City of Newport News, 386 S.E.2d 113 (Va. 1989), and Simmers
v. Commonwealth, 380 S.E.2d 656 (Va. 1989), and Hall v. Com., 406 S.E.Zd 674

(Va.App. 1991). In the Simmons and Hall cases, the courts held the sobriety
checkpoints invalid because they did not follow the standards for such
roadblocks as detailed in the Lowe case. In Com. v. Eaves, 408 S.E.Zd 925

(Va.App. 1991), the court held that the police had probable cause to stop a
driver for a criminal offense if they made a U-turn just in front of a
Checkpoint.

"-Nete: In a seoarate sobriety checkpoint case, the California Supreme Court,
basec: on the |Inge»‘scll decision, vacated an opinion of a lower State appellate
court rhct had held that the use of such checkpoints was unconstitutional.

The defendant in this vacated case filled a petition with the U.S. Supreme
Court for a writ of certiorari; the Court, however, denied the writ. See
People v. In Re Richard T.. 750 P.2d 297 (Calif. 1988) (No. 88-318), cert,
den., 488 U.S. 986 (1988), 109 S.Ct. 542. 102 L.Ed.2d 572. The California
Court of Appeals has held that advanced publicity is a necessary part of any
checkpoint. Failure to have such publicity renders a checkpoint
unconstitutional. The court based its decision on the fact that she
checkpoint that was approved by the U.S. Supreme Court in the Sitz case had
advanced public notice. See People v. Banks, 13 Cal.Rptr.2d 920 (Cai.App. 4th
pi3t. 1992).

‘m'This case was decided prior to Michigan Dept, of State Police v. Sitz, 496
U.S. 444, no S.Ct. 2481. 110 L.Ed.2d 412 (1990). The court held that a
temporary sobriety checkpoint violated the Fourth Amendment to the U.S.

Constitution. Ncta: Oklahoma has a statute (21 8§ 540B) authorizing the use
of roadblocks for the purpose of apprehending persons who (1) have e'uded the
police, (2) have escaped custody or (3) have committed a felony. The Oklahoma

courts have not determined whether either this statute or type of roachiock
violates weither the U.S. or State constitutions.

““For another case upholding the use of sobriety checkpoints, see State v.
Payne. 759 S.W.zZd 252 (Mc.App. 1988). However, the court of appeals did held
a sobriety checkpoint illegal where there were no written procedures on how
the checkpoint was to be conducted; see State v. Canton, 775 S.wW.2d 352

N o.Ado. 1989).
-eSee also Louisiana v. Church, 538 Sc.2d 993 (La. 1989). In these cases, the

court also found sobriety checkpoints in violation of the U.S. Constitution as

yell as the State constitution.
jUNorth Carolina law establishes the minimum procedures needed to operated a

sobriety checkpoint: see 8 20-16.3A.

Rev. 1/22/93



APPELLATE DECISIONS-SOBRIETY CHECKPOINTS

FOOTNOTES: (continued)

~"Cert. den., 439 U.S. 112? (1979). In this case, the West Virginia Supreme
Court of Appeals held that checkpoints, established for the purpose of
examining licenses and vehicle registrations, were constitutional if such were
conducted according to a preconceived plan that used nondiscriminatory
procedures. In a published opinion, the West Virginia Attorney General has
determined that sobriety checkpoints, if properly conducted, would be

constitutional wunder both the Federal and State constitutions; see Op. Attn.
Ggn.. Dec. 27, 1984, No. 3.

m*and Evans v. State, 380 S.E.Zd 332 (Ga.App. 1389). For other cases
upholding the use of some form of checkpoint, see Sapo v. State, 374 S.E.2d
114 (Ga.App. 1988), Mims v. State, 410 S.E.2d 824 (Ga.App. 1991), Brimer v.
State. 411 S.E.2d 128 (Ga.App. 1991) and Christopher v. State, 413 S.E.2d 236
(Ga.Apc. 1991).

~"-Nevada law establishes minimum standards for conducting either
administrative or temporary emergency roadblocks; see §§ 484.359 and 434.3591.
J See also State v. McMahon. 557 A.2d 1324 (Me. 1989), and State v. Babcock,
559 A.2d 337 (Me. 1989). Note: In State v. D'Angelo, 605 A.2d 58 (Me. 1992),
the held that there was "reasonable and articulable suspicion" for a law
enforcement officer to stop and question occupants of a vehicle wnere the
vehicle was observed to have turned into a residential driveway just before a
checkpoint, the vehicle's 'ights and engine were turned off and it appeared to
(he officer that the occupants did not 1<vo in the residence.

-“See also. Com. v. Cameron, 545 N.E.2d 619 (Mass.App.Ct. 1989). In another
appellate case, however, the State supreme court held that a sobriety
checkpoint was illegal because it did not comply with written guidelines; see
Gem. v. Anderson, 547 N.E.2d 1134 (Mass. 1989).

jfc,See also, Com. v. Myrtetus, 580 A.2d 42 (Pa.Super. 1990). Also, in Com. v.
Blouse. 611 A.2d 1177 (Pa. 1992), the court held that systematic,
ncn-discriminatorv and non-arbitrary checkpoints established for the purpose

of enforcing vehicle registration and equipment laws and driver licensing Ilaws
(jjd not violated the Pennsylvania Constitution (Article I, § 8).
J/(Tex.App. - Dallas 1991), and State V, Wagner, 821 S.W.2d 288 (Tex.App. -

Dallas 1991) These cases were decided on remand from the Texas Court of
Criminal Appeals 'see below); the court held that sobriety checkpoints were
unconstitutional because there was no "legislatively developed administrative
scheme (i.e., no legislative authorization to conduct such checkpoints). The
cases decided by the Texas Court of Criminal Appeals, which appea” to
generally uphold the use of sobriety checkpoints, were King v. State. 800
S.W.Zd 528 (TexCrApp 1990) and State v. Wagner, 810 S.W.2d 207 (~ex.Cr.Ape.
1991); these cases were decided after Michigan Dept of State Police v. Sitz.
496 U.S. 444, no S.Ct. 2481, 110 L.Ed.2d 412 (1990). (Note: The King case
overturned a previous decision on this same subject by this same court; see
Higbie v. State. 780 S.W.Zd 228 (TexCrApp 1989).) However, the court remanded
these cases for consideration of other issues. Note: An intermediate
appellate as held against the use of sobriety checkpoints on "eff'ciency"”
grounds; see State v. Van Natta, 305 S,W.2d 40 (Tex.App. - Fort Worth 1991)



APPELLATE DECISIONS-SOBRIETY CHECKPOINTS

FOOTNOTES: (continued)

38In this case, the State supreme court upheld the validity of a vehicle
safety inspection checkpoint. Also, in State v. Everson, 474 N.W.2d 695 (N.D.

1991), the State supreme court upheld the validly of a checkpoint that was
conducted to apprehend drug traffickers.

~“Undei this law, the "Administrative Traffic Checkpoint Act," law enforcement
officers are authorized to conduct sobriety and other checkpoints after
approval of a plan by a magistrate. This statute was necessary because an

appellate court had held that the State's constitution prohibited
"suspicionless investigation roadblocks" unless they have been authorized via

legislation. See State v. Sims, 808 P.2d 14i (UtahApp. 1991) The roadblock
(checkpoint) that was found by the court to be operating illegally was being
used "to detect driver's license, registration, and equipment violations as
well as liguor and drug violations." The defendant was convicted of a drug
offense as a consequence of the stop at the roadblock. The Utah Supreme Court
has also held that roadblocks (or checkpoints) must be authorized by specific
legislation. The court felt that legislation that granted the police general
powers to enforce the laws were not sufficient to authorize the use of
roadblocks where was a lack of evidence to warrant a stop. See Sims v. Tax
Commission, 841 P.2d 6 (Utah 1992). Seealso State v. Park, 810 P.2d 455
(UtahApp. 1991), anc State v. Small, 329 P.2d 129 CJtahAop. 1992). In
addition, in all three of the above cases, the court held that. s;nce the
roadblocks in question were not being conducted according to "established
guidelines,"” they violated the Federal Constitution.

""This case concerned a "roadblock"” to check for the validity of drivers'
licenses. The court held that the stop and the procedures used at this
"roadblock"” did not violate a person's riahts under the federal institution.

aland Jrr v. People. 303 P.2d 509 (Colo. 1990)
"See also Cains v. State, 555 So0.2d 290 (Ala.Cr.App. 1989). and 3runson V.

State. 530 So.2d 52 (Ala.Cr.App. 1991)

J5ee also State v. Tykwinski, 824 p.2d 761 (Ariz.App. 1991). In this case,
defendants were convicted of offenses based upon evidence obtained at a
checkpoint. However, the checkpoint was not being conducted for the purpose
or obtaining evidence of such offenses. Nevertheless, the court held that the

evidence obtained and the convictions were legal since the checkpoint was
jtseif legal

A three to four minute delay at a sobriety checkpoint before the defendant
was asked to step out of their vehicle was found to be constitutional, Cahill
v State. 595 So0.2d 258 (Fla.App. 4 Dist. 1992)
d-An intermediate appellate court has held that the police are entitled to
stop a vehicle where the driver thereof attempts to evade a sobriety

checkpoint (e.g., turning into a parking lot prior to the checkpoint). The
court felt that the purpose of the checkpoint to deter and apprehend drunk
drivers would be voided if evasion were possible. See People v. Chaffee,
N.Y.S.Zzd _ (App.Div. 1992). Note: For a case concerning the legality of a

checkpoint to deter prostitution, see People v. Evans. 579 N.Y.S.2d 353
(N.Y.CityCrim.Ct. 1992). The court found that this checkpoint was
unconstitutional based largely on the determination that there was no rational
for the location of the checkpoint.

4°See § 46-5-501 et seq.
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FISCAL NOTE

STATE OF ALASKA BILL NO.
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill makes several changes to state law to provide for "implied consent’ for, and administration of, chemical tests
to detect the presence of drugs in drivers of motor vehicles or commercial motor vehicles that are in accidents that cause
death or serious physical injury to another person. Of particular importance, is the provision for blood chemical tests, after
a serious j.-cident, because drug use often goes undetected by breath chemical tests. Consequently, the bill will assist
in the collection of better evidence for use by state prosecutors and will not, therefore, have a fiscal impact.
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Department: of Public Safety
Fiscal Note Analysis

Law Log 94-0019

Mandatory Drug/Alcohol Testing
Page 2 of 4

In 1992, 3S2 major injury crashes 1involving approximately 550
drivers and 39 fatal crashes involving approximately 125 drivers
were reported statewide.

Implementation of this legislation will require chemical test
or tests to be administered at the direction of a law enforcement
officer who has reasonable grounds to believe that a person was
operating or driving a motor vehicle or commercial vehicle involved
in an accident that causes death or serious physical injury to
another person, for the purpose of determining the presence of
controlled substances in that person®s blood and urine, even if the
person 1is not under arrest.

The Scientific Crime Detection Laboratory oversees all breath
instrument tests statewide. Approximately 6,000 DWI breath tests
are conducted per year by city and state. Additionally 250 blood
tests are administered for the purpose of determining the alcohol
content of the person®s blood. It is estimated that approximately
c300 chemical tests will be administered statewide per year to
detect the apresence of alcohol and/or controlled substances in
drivers of motor vehicles or commercial vehicles that are involved
in accidents chat cause death or serious physical injury to another
person.

To perform this function the Scientific Crime Detection
Laboratory will require one additional scientist, a Criminalist 1,

who will be a trained Toxicologist. This employee will utilize a
sophisticated 1lon Trap Mass Spectrometer 1instrument to analyze
urine and blood samples to determine the presence or the lack of
the presence of alcohol and/or controlled substances. Other duties
performed by this employee would include: instrumental
identification of controlled substances; drug analysis of specimens
from suspects in murder and assault cases; analyses of solid

dosages of controlled substances; and other tasks associated with
the Statewide Breath Alcohol Program such as instrument calibration
and certification.

Currently, the Scientific Crime Detection Laboratory 1is not
performing these toxicology analyses; they are sent out-of-state.
To our knowledge, there are no Jlaboratories 1in the state (other
than this laboratory) equipped to do these analyses. Additionally,
if court testimony is needed of the analyst, it is very costly to
bring them up from the Lower 48 for court purposes.



Department of Public Safety
Fiscal Note Analysis

Law Log 94-0019

Mandatory Drug/Alcohol Testing
Page 3 of 4

It is anticipated that federal highway funds through the
Highway Safety Planning Agency will be available to fund the
initial three years of this position. Contingent upon the success
of the program and review by the regional administrator, federal
highway funds may be available to continue this position beyond the
initial three year period.

PERSONAL SERVICES
Salary - Criminalist I Range 15, Step A $34,250

Benefits 15,321

Total Personal Services $49,581
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GOVERNOR HICKEL’S
DWI LAWS
(SB 279 & HB 445)

Governor Hickel has introduced legislation to remove the impaired driver
from the Alaska’s highways. The main objective of this legislation is to provide
"Implied consent” for, and administration of, chemical tests to detect the presence
of drugs in drivers of motor vehicles or commercial motor vehicles involved in
accidents that cause death or serious physical injury.

Impaired driving, and crashes related to it account for more than half of all
traffic deaths in Alaska and is among the nation’s leading problems. Despite a
rising tide of public indignation, the wide variety of drugs, their use in combina-
tion with alcohol or other drugs, and their availability combine to produce a major
public safety problem to Alaska’'s highways.

The Governor's legislation amends the implied consent statutes to specify
that a person who operates a motor vehicle or commercial motor vehicle in this
state is considered to have given consent to submit to a chemical test or tests of
the person’s blood and urine for the purpose of determining the presence of both
alcohol and drugs if the person is involved in an accident that causes death or
serious physical injury to another person, even if the person is not under arrest.
The tests may be administered at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating a motor vehicle
or commercial vehicle that was involved in an accident that caused death or
serious physical injury to another person.

The penalty for refusal to submit to a chemical test under the provision of
the legislation is a Class A misdemeanor and will result in revocation of the
driver’s license, privilege to drive, or privilege to obtain a license, in addition to
other criminal penalties. If a person has been notified of the penalties that will
result from refusal to submit to a chemical test, and the person refuses to submit,
the chemical test may not be given unless the person has been arrested and the
arrest resulted from an accident that causes death or serious physical injury to
another person.

Driving is a privilege granted by the state that can be conditioned upon
consent to reasonable terms. This legislation will provide law enforcement and
prosecutors with the tools they need to combat the significant highway safety
problems presented by those drivers who use drugs and then cause fatal or serious
Injury accidents.

SPONSOR STATEMENT
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RECENT ACTIVITIES OF THE INTERNATIONAL-ASSOCIATION FOR
CHEMICAL TESTING

A Report to the National Safety Council Committee on Alcohol anH Other
Drugs
Octobers, 1993
Chicago, IL

prepared by Patrick Harding, LACT liaison to the CAOD

Mr. Chairman,

The International Association for Chemical Testing continues to grow in membership. In
keeping with the pledges of our two organizations to keep each other informed of activities,
members of the COAD have been placed on our mailing list to receive the IACT Newsletter.
Additionally, the minutes of COAD meetings are summarized and published in the
Newsletter for the benefit of IACT members.

The following report is a summary of the some of IACTs recent activities:

W ayworn

“Mandatory Alrx>hol/Drug Testing of All Drivers in Fatal and Serious
Injury Crashes”

Whereas, alcohol and other drug involvement is a major factor in fatal and serious traffic
crashes, and

Whereas, the best method for confirming alcohol and other drug involvement in drivers is
to obtain an alcohol/drug test, and

Whereas, currently only 73 percent of fatally injured drivers and 25 percent of surviving
drivers in fatal crashes are tested for alcohol in the United States, and

Whereas, drug testing of fatally injured drivers and surviving drivers in fatal and
serious injury crashes is not routinely done, and

Whereas, it is important for the scientific community to be able to accurately determine
alcohol and other drug involvement in all fatal and serious injury traffic crashes in order
to develop and evaluate intervention measures; be it therefore

RESOLVED that tho International Association for Chemical Testing urges all
jurisdictions to pass and actively implement laws requiring alcohol/drug testing of all
drivers involved in fatal and serious injury producing crashes. Such laws, if
implemented, would allow year to year tracking of alcohol and other drug involvement in
all fatal and serious injury producing crashes in order to evaluate the effectiveness of
alcohol/drug countermeasures. Further, such laws would allow and authorize law
enforcement agencies to identify alcohol and other drug impaired drivers involved in
fatal and serious injury crashes who heretofore have gone undetected.

Adopted March 26,1993

RESOLUTIONS



DRUG IMPAIRED DRIVING

RESOLUTION 93-14 (new)

WHEREAS, people who operate motorvehiclas while under the influence of alcohol have long peen
known to cause thousands of crashes, injuries and eathS each year, but only recenby has the magnitude
of the problems caused by drug (other Shan alcohol) impaired drivers come to light; and

WHEREAS, a NHTSA report to Congress disclosed a frequency of drug use by fatally injured drivers
is between 10-15 percent; and .

WHEREAS, many studies have documented this finding, painting to d national prevalence ol drug
impaired driving; and

WHEREAS, NHTSA has developed a standardized curriculum for training police officers as Drug
Recognition Experts (DRE);

NOW THEREFORE BE IT RESOLVED, that NAGHSR encourages states to adopt legislation which

makes it illegal to operate a rr- tor vehicle while impaired by drugs other than alcohol or in combination
with alcohol; and

BE !IT FVRTI'IER RESOLVED, that states allow the chemical testsample to be analyzed to determine
the presence and/or CONCENLrALION of drugs other than alcohol.

Submitted by: Impaired Driving Committae
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CS FOR SENATE BILL NO. 279(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SEN -TE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to operating or driving a motor vehicle, commercial motor
vehicle, aircraft, or watercraft and to classifying certain driving while intoxicated

offenses as felonies; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.15.165(a) is amended to read:
@ A law enforcement officer shall read a norice, and deliver a copy of it, to
a person operating a motor vehicle, commercial motor vehicle, or aircraft, if a
chemical test administered under AS 28.33.031(a) or AS 23.35.031(a) or (g) produces
a result described in AS 28.35.030(a)(2); a chemical test administered under
AS 28.33.031(a) produces a result described in AS 28.33.030(a)(2); or the person
refuses to submit to a chemical test authorized under AS 28.33.031(a) IAS 78.33.031]
or AS 28.35.031(a) or (g) [AS 28.35.032]. The notice must advise that
@ the department intends to revoke the person’s driver’s license

privilege to drive, or privilege to obtain a license, refuse to issue an original license

. 1- CSSB 279(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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1 to the person, or disqualify the person;

2 (2) the person has the right to administrative review of ihe action taken
3 against the person’s license or determination not to issue an original license;

4 (3) if the person has a driver’s license or a nonresident privilege to
5 drive, the notice itself is a temporary driver’s license that expires seven days after it
6 is delivered to the person, except that if the person was operating a commercial motor
7 vehicle the person will be ordered out of service for 24 hours under AS 28.33.130;
8 (4) revocation of the person’s driver’s license, privilege to drive, or
9 privilege to obtain a license, a determination not to issue an original license, or a
10 disqualification of the person, takes effect seven days after delivery of the notice to the
1 person unless the person, within seven days, requests an administrative review.

12 * Sec. 2. AS 28.15.165(c) is amended to read:

13 (¢) Unless the person has obtained a temporary permit or stay of a
14 departmental action under AS 28.15.166, if the chemical test administered under
15 AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in
16 AS 28.35.030(a)(2) or the person refused to submit to a chemical test authorized
17 under AS 28.33.031(a) (AS 28.33.031] or AS 28.35.031(a) or (g) [AS 28.35.032], the
18 department shall revoke the person’s license, privilege to drive, or privilege to obtain
19 a license, shall refuse to issue an original license, and, if the chemical test administered
20 under AS 28.33.031(a) produced a result described in AS 28.33.030(a)(2) or the person
21 refused to submit to a chemical test authorized wunder AS 28.33.031(a)
22 [AS 28.33.031], shall disqualify the person. The department’s action takes effect seven
25 days after delivery m the person of the notice required under (a) of this section, and
24 after receipt of a sworn report of a law enforcement officer
25 1) that a chemical test administered under AS 28.33.031(a) or
26 AS 28.35.031(a) or (g) produced a result described in AS 28.35.030(a)(2), that a
27 chemical test administered under AS 28.33.031(a) produced a result described in
28 AS 28.33.030(a)(2), or that a person refused to submit to a chemical test authorized
29 under AS 28.33.031(a) [AS 28.33.031] or AS 28.35.031(a) or (g) [AS 28.35.032];
30 (2) that notice under (a) of this section was provided to the person; and
31 (3) describing the

CSSB 279(JUD) -2-
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(A) circumstances surrounding the arrest and the grounds for the
officer’s belief that the person operated a motor vehicle, commercial motor
vehicle, or aircraft while intoxicated in violation of AS 28.33.030 or
AS 28.35.030: or

(B) grounds for the officer’s belief that the person operated
a motor vehicle that was involved in an accident causing death or serious
physical injury to another person.

* Sec. 3. AS 28.15.166(g) is amended to read:

() The hearing for review of action by the department under AS 28.15.165
shall be limited to the issues of whether the law enforcement [ARRESTING] officer
had reasonable grounds to believe that the person was operating a motor vehicle that
was involved in an accident causing death or serious physical injury to another
person, or that the person was operating a motor vehicle, commercial motor
vehicle, or aircraft while intoxicated in violation of AS 28.33.030 or AS 28.35.030 and
whether

(1) the person refused to submit to a chemical test authorized under
AS 28.33.031(a) fAS 28.33.0311 or AS 28.35.031(a) or (g) [AS 28.35.032] after being
advised that refusal would result in disqualification or the suspension, revocation, or
denial of the person’s license, privilege to drive, or privilege to obtain a license, and
that the refusal is a misdemeanor;

(2) the chemical test administered [AUTHORIZED] under
AS 28.33.031(a) orAS 28.35.031(a) or (g) produced a result described in
AS 28.35.030(a)(2); or

(3) the chemical test administered [AUTHORIZED! under
AS 28.33.031(a) produced a result described in AS 28.33.030(a)(2).

* Sec. 4. AS 28.15.181(a) is amended to read:

@ Conviction of any of the following offenses is grounds for the immediate

revocation of a driver’s license, privilege to drive, or privilege to obtain a license:
(1) manslaughter or negligent homicide resulting from driving a motor
vehicle;

(2) a felony in the commission of which a motor vehicle is used,;

-3- CSSB 279(JUPA
m2v T-iyr Undnriinnd (DELETED TEXT BRACKETED)
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(3) failure to stop and give aid as required by law whena motor

vehicle accident results in the death or personal injury of another;

(4) perjury or making a false affidavit or statement under oath to the
department under a law relating to motor vehicles;

(5) operating a motor vehicle or aircraft while intoxicated;

(6) reckless driving;

(7) using a motor vehicle ,'n unlawful flight to avoid arrest by a peace
officer,

(8) refusal to submit to a chemical test authorized under
AS 28.33.031(a) [AS 28.33.031] or AS 28.35.031(a) or (g) [AS28.35.032 WHILE
UNDER ARREST FOR OPERATING A MOTOR VEHICLE, COMMERCIAL
MOTOR VEHICLE, OR AIRCRAFT WHILE INTOXICATED];

(9) driving while license, privilege to drive, or privilege to obtain a

license, canceled, suspended, or revoked, or in violation of a limitation.

* Sec. 5. AS 28.33.031(a) is an ended to read:

@) A person who operates a commercial motor vehicle in this state is

considered to have given consent to a chemical test or tests

(1) of the person’s breath if the person is lawfully arrested for an
offense arising out of acts alleged to have been committed when the person was
operating the commercial motor vehicle while intoxicated; the [ THE] test or tests
may be administered at the direction of a law enforcement officer who has reasonable
grounds to believe that the person was operating a commercial motor vehicle while
intoxicated in violation of AS 28.33.030 or AS 28.35.030j.

(2) of the person’s breath and blood for the purpose of determining
the alcoholic content of the person’s breath and blood, and of the person’s blood
and urine, for the purpose of determining the presence of controlled substances
in the person’s blood and Lrine, if the person is involved in a motor vehicle
accident that causes death or serious physical injury to another person; the test
or tests may be administered! at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating a commercial

motor vehicle that was involved in an accident causing death or serious physical

CSSB 279(JUD) -4-
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injury to another person.
* Sec. 6. AS 28.33.190 is amended to read:
Sec. 28.33.190. DEFINITIONS. In this chapter IAS 28.33.100 - 28.33.190],

(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);

2 "commercial motor vehicle" has the meaning given in
AS 28.40.100;

(3) "controlled substance” means any substance listed as being
controlled under AS 11.71 or 21 U.S.C. 812 - 813, or determined under federal
regulations to be controlled for purposes of 21 U.S.C. 801 - 813 (Controlled
Substances Act);

(4) "disqualification™ means a withdrawal of the privilege to drive a
commercial motor vehicle;

(5) "disqualified" means that a person’s privilege to drive a commercial
motor vehicle has been withdrawn;

(6) "drive a commercial motor vehicle" means to affect the movement,
attempt to affect the movement, or to be in actual physical control, of a commercial
motor vehicle in motion, excluding slight motion incidental to loading, unloading,
servicing, or inspecting the vehicle;

(7) "employer" means a person who

(A) provides compensation to a person who .pt,... a
commercial motor vehicle, including wages or other remuneration, whetner
through an employment relationship or by contract; or

(B) acts as an agent of someone who provides compensation to
a person who operates a commercial motor vehicle, with authority to allow,
require, permit, assign, or authorize the person being compensated to operate
a commercial motor vehicle;

(8) "hazardous substance” means a substance found by the United
States Secretary of Transportation to be hazardous for purposes of 49 U.S.C. 1801 -
1813 (Hazardous Materials Transportation Act);

(9) "operating a commercial motor vehicle" means

(A) to drive a commercial motor vehicle; or

5 CSSB 279(JUD)

Nfiw Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT WORK DRAFT

(B) whether or not the vehicle is in motion, or is capable of
being moved, to be in actual physical control, or to attempt to affect the
movement, of a commercial motor vehicle;

(10) "serious traffic violation” means

(A) speeding 15 miles per horr or more above the posted limit;

(B) reckless or negligent driving, in violation of AS 28.35.040
or 28.35.045 or an ordinance with substantially similar elements;

(C) violation of a provision of this title, or a regulation adopted
under this title, relating to improper lane changes or following too closely, or
an ordinance with substantially similar elements; or

(D) violation of a law or ordinance relating to traffic control,
which was determined by the court by a preponderance of the evidence to have
been a factor in causing physical injury to a person.

* Sec. 7. AS 28.35.030(b) is amended to read:
(b) Except as provided under (n) of this section, driving [DRIVING] while
intoxicated is a class A misdemeanor. Upon conviction
(1) the court shall impose a minimum sentence of imprisonment of

(A) not less than 72 consecutive hours and a fine of not less
than $250 if the person has not been previously convicted;

(B) not less than 20 days and a fine of not less than $500 if the
person has been previously convicted once [;

(C) NOT LESS THAN 60 DAYS AND A FINE OF NOT LESS
THAN $1,000 IF THE PERSON HAS BEEN PREVIOUSLY CONVICTED
TWICE;

(D) NOT LESS THAN 120 DAYS AND A FINE OF NOT
LESS THAN $2,000 IFTHE PERSON HAS BEEN PREVIOUSLY
CONVICTED THREE TIMES;

(E) NOT LESS THAN 240 DAYS AND A FINE OF NOT
LESS THAN $3,000 IF THE PERSON HAS BEEN PREVIOUSLY
CONVICTED FOUR TIMES;

(F) NOT LESS THAN 360 DAYS AND A FINE OF NOT

CSSB 279(JUD) _ -6-
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LESS THAN $4,000 IF THE PERSON HAS BEEN PREVIOUSLY

CONVICTED MORE THAN FOUR TIMES];

(2) the court may not

(A) suspend execution of sentence or grant probation except on
condition that the person serve the minimum imprisonment under (1) of this
subsection;

(B) suspend imposition of sentence;

(3) the court shall revoke the person’s driver’s license, privilege to
drive, or privilege to obtain a license under AS 28.15.181, and may order the motor
vehicle or aircraft that was used in commission of the offense to be forfeited under
AS 28.35.036.

* Sec. 8. AS 28.35.030 is amended by adding a new subsection to read:

(n) A person is guilty of a class C felony if the person is convicted of driving
while intoxicated and has been previously convicted two or more times. Upon
conviction the court

(1) shall impose a minimum sentence of imprisonment of 360 days and
a fine of not less than $1,000;

(2) may not

(A) suspend execution of sentence or grant probation except on
condition that the person serve the minimum imprisonment under (1) of this
subsection; or

(B) suspend imposition of sentence;

(3) shall revoke the person’s driver’s license, privilege to drive, or
privilege to obtain a license under AS 2S.15.181, and may order the motor vehicle or
aircraft that was used in commission of the offense to be forfeited under AS 28.35.036;
and

(4) may order as a condition of probation that the person take antabuse
or a similar drug intended to prevent the consumption of an alcoholic beverage; a
condition of probation imposed under this paragraph is in addition to any other
condition authorized under another provision of law.

* Sec. 9. AS 28.35.031 is amended by adding a new subsection to read:

-7- CSSB 279(JUD)
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(g) A person who operates or drives a motor vehicle in this state shall be
considered to have givei: consent to a chemical test or tests of the person’s breath and
blood for the purpose of determining the alcoholic content of the person’s breath and
blood and shall be considered to have given consent to a chemical test or tests of the
person’s blood and urine for the purpose of determining the presence of controlled
substances in the person’s blood and urine if the person is involved in a motor vehicle
accident that causes death or serious physical injury to another person. The test or
tests may be administered at the direction of a law enforcement officer who has
reasonable grounds to believe that the person was operating or driving a motor vehicle
in inis state that was involved in an accident causing death or serious physical injury

to another person.

* Sec. 10. AS 28.35.032(a) is amended to read:

@) If a person under aiTest for operating a motor vehicle or aircraft while

intoxicated refuses the request of a law enforcement officer to submit to a chemical
test authorized under AS 28.33.031(a)(1) [AS 28.33.031(a)] or AS 28.35.031(a), or
if a person involved in a motor vehicle accident that causes death or serious
physical injury to another person refuses the request cf a law enforcement officer
to submit to a chemical test authorized under AS 28.33.031(a)(2) or
AS 28.35.031(g), after being advised by the officer that the refusal will [, IF THAT
PERSON WAS ARRESTED WHILE OPERATING A MOTOR VEHICLE OR
AIRCRAFT,] result in the denial or revocation of the driver’s license, privilege to
drive, or privilege to obtain a license, that the refusal may be used against the person
in a civil or criminal action or proceeding arising out of an act alleged to have been
committed by the person while operating a motor vehicle or [, AN] aircraft [, OR A
WATERCRAFT] while intoxicated, and that the refusal is a crime, a chemical test may
not be given, except as provided by AS 28.35.035. If a person under arrest for
operating a watercraft while intoxicated refuses the request of a law enforcement
officer to submit to a chemical test authorized under AS 28.35.031(a), after being
advised hv the officer that the refusal may be used against the person in a civil
or criminal action or proceeding arising out of an act alleged to have been

committed bv the person while operating a watercraft while intoxicated, and that
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the refusal is a crime, a chemical test mav not be given, except as provided bv
AS 28.35.035.
* Sec. 11. AS 28.35.032(e) is amended to read:

(e) The refusal of a person to submit to a chemical test authorized under
AS 28.33.031(a) or AS 28.35.031(a) or (g) [OF BREATH UNDER (a) OF THIS
SECTION] is admissible evidence in a civil or criminal action or proceeding arising
out of an act alleged to have been committed by the person while operating or driving
a motor vehicle or operating an aircraft or watercraft while intoxicated.

* Sec. 12. AS 28.35.032(f) is amended to read:

() Except as provided under (q) of this section, refusal [REFUSAL] to
submit to a [THE] chemical test [OF BREATH] authorized by AS 28.33.031(a) or
AS 28.35.031(a) or (g) is a class A misdemeanor.

* Sec. 13. AS 2S.35.032(g) is amended to read:
() Upon conviction under this section
(1) the court shall impose a minimum sentence of imprisonment of

(A) not less than 72 consecutive hours and a fine of not less

than $250 if the person has not been previously convicted;
(B) not less than 20 days and a fine of not less than $500 if the

person has beer, previously convicted once [;
(C) NOT LESS THAN 60 DAYS AND A FINE OF NOT LESS

THAN $1,000 IF THE PERSON HAS BEEN PREVIOUSLY CONVICTED

TWICE;

(D) NOT LESS THAN 120 DAYS AND A FINE OF NOT

LESS THAN $2,000 IF THE PERSON HAS BEEN PREVIOUSLY

CONVICTED THREE TIMES [;

(E) NOT LESS THAN 240 DAYS AND A FINE OF NOT

LESS THAN $3,000 IF THE PERSON HAS BEEN PREVIOUSLY

CONVICTED FOUR TIMES;

(F) NOT LESS THAN 360 DAYS AND A FINE OF NOT

LESS THAN $4,000 IF THE PERSON HAS BEEN PREVIOUSLY

CONVICTED MORE THAN FOUR TIMES];

-9- CSSB 279(JUD)
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(2) the court may not
(A) suspend execution of the sentence required by 0) of this
subsection or grant probation, except on condition that the person serve the
minimum imprisonment under (1) of this subsection; or
(B) suspend imposition of sentence;

(3) the court shall revoke the person’s driver’s license, privilege to
drive, or privilege to obtain a license under AS 28.15.181, and may order the motor
vehicle or aircraft that was used in commission of the offense be forfeited under
AS 28.35.036; and

(4) the sentence imposed by the court under this subsection shall run
consecutively with any other sentence of imprisonment imposed on the person.

* Sec. 14. AS 28.35.032(j) is amended to read,;

(1) For purposes of this section, convictions for operating or driving while
intoxicated under AS 28.33.030 or AS 28.35.030 and for refusal to submit to a
chemical test [OF BREATH] under this section, if arising out of a single transaction
and a single arrest, are considered one previous conviction.

* Sec. 15. AS 28.35.032 is amended by adding a new subsection to read:

(@) A person is guilty of a class C felony if the person is convicted under this
section and has been previously convicted two or more times. Upon conviction,

(1) the court shall impose a minimum sentence of imprisonment of 360
days and a fine of net less than $1,000;

(2) the court may not

(A) suspend execution of the sentence required by (1) of this
subsection or grant probation, except on condition that the person serve the
minimum imprisonment under (1) of this subsection; or

(B) suspend imposition of sentence;

(3) the court shall revoke the person’s driver’s license, privilege to
drive, or privilege to obtain a license under AS 28.15.181, and may order the motor
vehicle or aircraft that was used in commission of the offense be forfeited under
AS 28.35.036;

(4) the court may order as a condition of probation that the person take
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antabuse or a similar drug intended to prevent consumption of an alcoholic beverage;
a condition of probation imposed under this paragraph is in addition to any other
condition authorized under another provision of law; and
(5) the sentence imposed by the court under this subsection shall run
consecutively with any other sentence of imprisonment imposed on the person.
* Sec. 16. AS 28.35.035(a) is amended to read:

(@) If a person is under arrest for an offense arising out of acts alleged to have
been committed while the person was operating a motor vehicle, aircraft,or watercraft
while intoxicated, and that arrest results from an accident that causesdeathor physical
injury to another person, a chemical test may be administered without the consent of
the person arrested to determine the amount of alcohol in that person’s breath or blood
or to determine the presence of controlled substances in that person’s hlood and
urine.

* Sec. 17. AS 28.35.035(b) is amended to read:

(b) A person who is unconscious or otherwise in a condition rendering that
person incapable of refusal is considered not to have withdrawn the consent provided
under AS 23.33.031(a) or AS 28.35.031(a) or (g) and a chemical test may be
administered to determine the amount of alcohol in that person’s breath or blood or
to determine the presence of controlled substances in that person’s blood and
urine. A person who is unconscious or otherwise incapable of refusal need not be
placed under arrest before a chemical test may be administered.

* Sec. 18. AS 28.35.036(b) is amended to read:

(b) For purposes of this section, convictions for both driving while intoxicated

and for refusal to submit to a chemical test authorized [OF BREATH] under
AS 28.35.031(a) or (g), if arising out of a single transaction and a single arrest, are
considered one previous conviction.

* Sec. 19. AS 28.35 is amended by adding a new section to article 2 to read:

Sec. 28.35.039. DEFINITION FOR AS 28.35.029 - 28.35.039. In

AS 28.35.029 - 28.35.039, "controlled substance” has the meaning given in
AS 28.33.190.

* Sec. 20. AS 28.40.100(a) is amended by adding a new paragraph to read:

11, CSSB 279(JUD)
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(24) "serious physical injury"™ has the meaning given in
AS 11.81.900(b).

* Sec. 21. AS 28.35.030(m)(l) is repealed.

* Sec. 22. APPLICABILITY. The amendments made by secs. 7, 8, 13, and 15 - 16 of this
Act apply to offenses that are committed on or after the effective date of this Act, except that
references to previous convictions include convictions occurring before, on, or after the
effective date of this Act.

* Sec. 23. This Act takes effect July 1, 1994.
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Mandatory Drug/Alcohol Testing
Discussion Paper

"A bill to provide for implied consent for, and administration
of, chemical test to detect the presence of drugs 1in drivers of
motor vehicles or commercial vehicles that are involved 1in
accidents that cause death or serious physical injury to another
person™.

This proposed legislation gives law enforcement officers
additional tools they need to combat the significant highway
safety challenge presented by those drivers who use drugs and
then cause fatal or serious injury accidents.

Discussion:

Much deserved attention has been focused on drunk driving, while
the related dangers presented by individuals driving under the
influence of drugs other than alcohol or taken in conjunction
with alcohol or other drugs have had little attention. One of
the reasons for the lack of attention has been a lack of legis—
lation allowing for the taking of blood and urine samples in
those cases where drug use may be suspected.

The 1impact of intentional or unintentional drug abuse on motor
vehicle operation in our highly mobile society 1is enormous as
there currently are obtainable over 20,000 prescripti.on drugs;
100,000 over-the-counter drugs; 500 1illicit drugs; and 200 herbal

drugs.

Drug use has become prevalent in our society. An estimated
twenty-three million people are marijuana users, at least five
million people use cocaine, and even a greater number wuse
psychoactive prescription and over-the-counter medication.

There are unique subcategories of drivers whose apparent drug
use patterns differ from those of the general driving population.
For example, commercial truck drivers exhibit a substantially
lower alcohol-involvement crash rate than do passenger vehicle
drivers. In 1985, five percent of the drivers of heavy trucks
involved in fatal crashes had been drinking whereas thirty-four
percent of the drivers of passenger vehicles involved in fatal
crashes had consumed alcohol. However, truck drivers were found
to have been more apt to use stimulants.

DISCUSSION PAPER
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DRUGS IN SERIOUS INJURY AND FATAL ACCIDENTS

FACT SHEET

1. Very few studies have been conducted of drug use by drivers involved in crashes. What
limited data is available has focused on limited geographic areas and special driver
populations such as young males.

2. In 1988, the National Highway Transportation Administration synthesized existing
research in a report to Congress and found that drugs were present in 10-22 percent of
crash involved drivers.

3. Los Angeles Police Department personnel estimate that 20 percent of persons arrested
for impaired driving were under he influence of drugs. In addition, when drugs were
found in either crash involved or arrested drivers, they were found most often in
combination with alcohol.

4. Urine is generally the best specimen to screen for the presence of a drug, but blood is
necessary if you wish to know the degree of influence of the drug as well as possible
dose and time of administration.

5. If you want to know if a suspect was under the influence of a drug at the time of
committing an offense, a blood and urine sample should be collected as close to the time
of the offense as possible.

6. In one study blood specimens were obtained from nearly 2,000 fatally injured drivers
from seven states. Drugs other then alcohol were present in approximately 18 percent of
these drivers.

7. A second recentstudy which was a far more comprehensive which focused on fatally
injured drivers who died within four hours of the crash. Blood specimens were collected
from a sample of 1,882 fatally injured drivers from 13 sampling sites, encompassing
three entire states (Massachusetts, North Carolina, and Wisconsin), and selected counties
in California, Nevada, Texas and Virginia. The results of the tests are as follows:

a. Alcohol was found in 52 percent of fatalities.

FACT SHEET
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64 percent of drug cases also had alcohol.
A drug was detected without alcohol in 6.3 percent of fatalities.

Abuse drugs (e.g., marijuana, cocaine) were found most frequently in the 25-54
age group.

Marijuana and cocaine were found more frequently in urb n crashes than in
rural ones.

Prescription drugs were found most frequently in the over 55 agegroup.
Drugs were found mostly in males.
Regional difference: Amphetamines were foundnearly exclusively in  California;

Marijuana/cocaine were unusually prevalent in Dallas, TX; and Wisconsin had
tlie lowest abuse drug involvement.

With a urine sample, the lab is able to screen for a wide range of all types of controlled
substances in detail very cheaply. Then the lab is able to go back after identifying

the controlled substance in the urine and quantify the amount through the blood test. If
blood alone is submitted it is a very cumbersome, slow expensive process to attempt to
identify multiple substances or in essence screen the blood.

The following substances are usually checked during a routine urine screen.

A. Stimulants

1. Amphetimines

2. methamphetamine
3. "MDA"

4. Dexedrine

B. Depressants

1. Barbiturates
2. Seconal
3. Nembutal

C. Tranquilizers

1. Valium
2. Librium

D. Opiates

1. Morphine
2. Fercodan
3. Heroin

4. Dilaudid

E. Antidepressants

1. Elavil



Marijuana

Cocaine



Repeat DWI
What can be done? For starters,
fundprisons, alcoholprograms

First comes the almost overwhelming anger. The
drunken driver who hit and killed Leigh Ann Barnes and
her daughter Lindsey Hurst Saturday morning had five
previous drunken driving convictions and nine convictions
for driving with a suspended license.. What was Daniel
James Bushey doing behind the wheel of a car?

/' Then comes the despair. How do we keep drivers like
him off the road?

Daniel Bushey’s been to jail already. He should have
been there Saturday morning, cooling his heels for another
two months from a July conviction. If he had been in jail
instead of driving a car SOmph through a red light, Leigh
Ann Barnes and Lindsey would be home safe in Cordova
now.

Instead, Daniel
Bushey walked away
from a halfway house
before his sentence
ended. That may be
cause for anger — at
Daniel Bushey, at the
system that let him

walk — but here is
reason for despair: Even had he served the full sentence,
what then?

Repeat offenders account for a disproportionate number
of fatal accidents, in spite of licenses suspended and jail
time served. In fatal accidents in which the driver is drunk,
people with a prior conviction for drunken driving are
almost five times more likely to be involved than those with
no record, according to the National Highway
Transportation Safety Administration.

But we can’t let despair convince us there’s nothing we
can do. Jail may provide only a temporary respite, but it’s
better than nothing. Just ask the family of Leigh Ann
Barnes and Lindsey Hurst.

It's a crime that drunken driving remains a misdemeanor
here no matter how many times a person is convicted of it.
At some point —we’d suggest five is more than enough —a
repeat conviction should become a felony. If jail is the only
way to keep repeat offenders from driving drunk, we need
to keep them there for longer than the 365-day maximum
allowed under the misdemeanor charge.

But tougher laws are only as good as their enforcement,
and we dont have enough jail space for the prisoners we
have now. That’s why Daniel Bushey was in a halfway house
instead of a jail —it’s cheaper.

Gov. Wally Hickel wants to increase funding for the
Corrections Department, but a House subcommittee is
recommending a 5 percent cut. That’s absurd.

As for long-term solutions, the same subcommittee is
also recommending cutting state grants for substance
abuse programs by $8 million. Tell the family of Leigh Ann
Barnes and Lindsey Hurst we don’t have an alcohol abuse
problem in this state. Then vent your anger to the House
Finance Committee.

EDITORIAL



NATIONAL SAFETY COUNCIL
POLICY STATEMENT

COMMITTEE ON ALCOHOL AND OTHER DRUGS

ENFORCEMENT OF LAWS AIMED AT ALCOHOL-IMPAIRED DRIVING

There is strong scientific consensus suggesting that the public’s perception of effective
enforcement appears to be a strong deterrent to alcohol impaired driving. In order to enhance
the effectiveness of enforcement activities in preventing impaired driving, the National Safety
Council recommends that jurisdictions:

Implement new enforcement programs requiring chemical tests of body substance
samples for ail drivers involved in nighttime crashes.

Consider the use of new technologies such as passive alcohol sensors and motor
vehicle ignition interlocks.

Develop and use highly visible and widely publicized enforcement approaches that
increase the public’s perception of the risk ot apprehension.

Passed by the Committee on Alcohol and Other Drugs, November 4, 1992.

NATIONAL SAFETY COUNCIL
POLICY STATEMENT






DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3807 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Moil Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 9, 1994
SUBJECT: Sectional Summary of SB 281; An Act relating to waste of

salmon and parts of salmon; relating to permits for and
operation of a salmon hatchery; and providing for an effective
date. (Work Order No. 8-GS2028\A)

TO: Senator Robin Taylor, Chair
Senate Judiciaiy Committee

FROM: George Utermohlt®/
Legislative Counsel

You have requested a sectional summary of SB 281; An Act relating to waste of
salmon and parts of salmon; relating to permits for and operation of a salmon
haichery; and providing for an effective date. SB 281 was drafted by the Department
of Law and introduced by the Governor.

A sectional summary of a bill is not an authoritative interpretation of the bill. The
bill itself is the best statement of its contents.

Section 1 of the bill repeals and reenacts AS 16.05.831. Subsection (a) prohibits the
waste of salmon and defines "waste." Subsection (b) authorizes the commissioner of
fish and game to issue permits that (1) allow the discard of carcasses of hatchery fish
if the fish are taken in specified locations, the eggs are removed, and the carcasses
are unfit for human consumption or (2) allow other uses of salmon that are consistent
with maximum and wise use of the resource. Subsection (c) authorizes the
commissioner to adopt regulations to implement subsection (b). Subsection (d)
prescribes the penalty for violating this section or regulations adopted under this
section.

Sections 2 - 5 of the bill amend provisions of AS 16.10.420, 16.10.440(b), 16.10.450(a),
and 16.10.470(a) to allow nonprofit salmon enhancement facilities to sell salmon eggs
from surplus brood stock and from hatchery salmon that were taken in specified
locations and were not fit for human consumption.



Senator Robin Taylor, Chair
February 9, 1994
Page 2

Section 6 of the bill amends AS 16.40.210(b) to clarity that the sale of eggs from
surplus salmon brood stock or from hatchery salmon that were taken in specified
locations and were not fit for human consumption does not violate the prohibition
against finfish farming.

Section 7 of the bill provides that the bill takes effect immediately.
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CS FOR SENATE BILL NO. 28G(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to special conditions of mandatory parole; relating to conditions
of mandatory and discretionary parole; extending the termination date of the

Board of Parole; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The purpose of sec. 2, die portions of sec. 3 relating to a member
of die Board of Parole acting on behalf of the board, and secs. 4, 6, and 7 of this Act is to
validate and affirm the longstanding practice of the Board of Parole to delegate the setting of
special conditions for mandatory parole under AS 33.16 150 to a sii.gle board member, subject
to a right of review by a quorum of the Board of Parole. It is the intent of the legislature to
expressly ratify this practice and to clarify existing statutes to reflect it

* See. 2. AS 33.16.050(c) is amended to read:

(c) Except when a member of the hoard imposes special conditions of
mandatory parole for the board under AS 33.16.150. decisions [DECISIONS] and
orders of the board require the affirmative votes of a majority of the members present.

CSSB 286(JUD)
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* Sec. 3. AS 33.16.150 is amended to read:

Sec. 33.16.150. CONDITIONS OF PAROLE, (a) As a condition of parole,
a prisoner released on discretionary or mandatory parole

ill shall obey all [REFRAIN FROM CONDUCT PUNISHABLE BY
IMPRISONMENT UNDER] statea [OR] federal, or local laws or ordinances, and any
court orders applicable to the parolee;

(2) shall make diligent efforts to maintain steady employment and
meet family obligations;

(3) shall, ifinvolved in education, counseling, training, or treatment,
continue in the program unless granted permission from the parole officer
assigned to the parolee to discontinue the program:

(4) shall report

(A) upon release to the parole officer assigned to the
parolee:

(B) at other times, and in the manner, prescribed bv the
board or the parole officer assigned to the parolee;

(5) shall reside at a stated place and not change that residence
without notifying, and receiving permission from, the parole officer assigned to
the parolee;

(6) shall remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

(7) may not use, possess, handle, purchase, give, distribute, or
administer a controlled substance as defined in AS 11.71.900 or under federal law
or a drug for which a prescription is required under state or federal law without
a prescription from a licensed medical professional to the parolee;

(8) may not possess or control a prohibited weapon, a defensive
weapon, a ¢leadfy weapon other than an ordinary pocket knife with a blade three
inches or less in length, or amnSu>..a.0>fo * a firearm, or reside in a residence
where there is a firearm capable of being concealed on one’s person or a
prohibited weapon; in this paragraph, "deadly weapon," "defensive weapon,” and

"firearm™ have the meanings given in AS 11.81.900 and "prohibited weapon" lias

2
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the meaning given in AS 11.61.200;

(9) may not enter into an agreement or other arrangement with a
law enforcement agency or officer that will place the parolee in the position of
violating a law or parole condition without the prior approval of the board:

(10) mav not contact or correspond with anyone confined in a
correctional facility of any type serving any term of imprisonment or a felon
without the permission of the parole officer assigned to a parolee:

(11) shall agree to waive extradition from any state or territory of
the United States and to not contest efforts to return the parolee to the state

[LAW OR MUNICIPAL ORDINANCE].

(b) The board may require as a condition of discredonary or mandatory parole*

or a member of the board acting for the board under (e) of this section may
require as a condition of mandatory parole, that a prisoner released on parole

(1) [MEET FAMILY OBLIGATIONS;

(2) PURSUE EMPLOYMENT, EDUCATION, COUNSELING, OR
TRAINING;

(3) REMAIN WITHIN STATED GEOGRAPHIC LIMITS UNLESS
WRITTEN PERMISSION TO DEPART FROM THE STATED LIMITS IS
GRANTED THE PAROLEE;

(4) REPORT UPON RELEASE TO THE PAROLE OFFICER
ASSIGNED TO THE PAROLEE;

(5) REPORT AS REQUIRED TO THE PAROLE OFFICER
ASSIGNED TO THE PAROLEE;

(6) RESIDE AT A STATED PLACE AND NOTIFY THE BOARD OF
ANY CHANGE IN PLACE OF RESIDENCE;

(7) NOT POSSESS OR CONTROL FIREARMS OR OTHER
DANGEROUS WEAPONS;

(8)] refrain from possessing or consuming alcoholic beverages;

(2) [(9)] submit to reasonable searches and seizures by a parole officer,
or a peace officer acting under the direction of a parole officer,

(3) [(10)] submit to appropriate medical, mental health, or controlled

-3 CSSB 286(JUD)
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substance or aJcoliol examination, treatment, or counseling;

(4) [(11)] submit to periodic examinations designed to detect die use
of alcohol or controlled substances;

(5) [(12)] make restitution ordered by the court according to a schedule
established by the board;

(6) [(13)] refrain from opening, maintaining, or using a checking
account or charge account;

(7) [(14)] refrain from entering into a contract odier dian a prenuptial
contract or a marriage contract;

(8) [(15)] refrain from operating a motor vehicle;

(9) [(16)] refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

@o) [(17)] refrain from participating in any other activity or conduct
reasonably related to the parolee’s offense, prior record, behavior or prior
behavior, current circumstances, or perceived risk to the community, or from
associating with any odier person that die board determines is reasonably likely to
diminish die rehabilitative goals of parole, or that may endanger the public.

(c) Except for a condition imposed under (b)(2) - (5) [(b)(4). (7), (9), (11) OR
(12)] of this section, the board, or a member of the hoard acting for the board
under (g) of this section, may generally delegate imposition of special conditions
under (b) of ff,;s section to the discretion of die parole officer.

(d) the board, or a member of the board acting for the board under (g) of
this section, may require a prisoner rehased on parole to comply with special
conditions imposed under (b) of tliis section for any period up to the maximum term
under which the prisoner is subject to die custody and jurisdiction of the board.

26 *Sec. 4. AS 33.16.150 is amended by adding a new subsection to read:
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27 () The board may designate a member of die board to act on behalf of the

28 board in imposing conditions of mandatory parole under (a) and (b) of this section, in

29 delegating imposition of conditions of mandatory parole under (c) of diis section, and

30 In setting the period of compliance widi the conditions of mandatory parole under (d)

31 of this section. The decision of a member of the board under this section is die
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decision of the board. A prisoner or parolee aggrieved by a decision of a member of
the hoard acting for the board under this subsection may apply to die board under
AS 33.16.160 for a change in the conditions of mandatory parole.
* Sec. 5. AS 44.66.010(a)(3) is amended to read:
(3) Board of Parole (AS 33.16.020) - June 30,1997 [1993];

* Sec. 6. Notwithstanding AS 33.16.050 and 33.16.150 as they read on the day hefore the
effective date of diis Act, from January' 1, 1986, through the day before die effective date of
this Act, one member of the Board of Parole acting for the board may impose special
conditions of mandatory parole under AS 33.16.150(b), delegate imposition of special
conditions of mandatory parole under AS 33.16.150(c), and set the period of compliance with
die special conditions of mandatory parole under AS 33.16.150(d). The decision of a member
of the Board of Parole under this section is die decision of die board under AS 33.16.050 and
33.16.150. A prisoner or parolee aggrieved by a decision of a member of die Board of Parole
acting for die board under this section may apply to the Ix?ard under AS 33.16.160 lor a
change in the special conditions of mandatory pu-ole.

* Sec. 7. Section 6 of this Act is retroactive to January 1, 1986.

* Sec. 8. This Act takes effect immediately under AS 01.10.070(c).

= CSSB 286(JUD)
New TexC Underlined (DELETED TEXT BRACKETEDI



WORK DRAFT WORK DRAFT WORK DRAFT
8-LS1686\E

Luckhaupt
2/28/94

CS FOR SENATE BILL NO. 286(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to special conditions of mandatory parole; extending the
termination date of the Board of Parole; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The purpose of secs. 1- 6 and 9 of this Act is to validate and
affirm the longstanding practice of the Board of Parole to delegate die setting of special
conditions for mandatory parole under AS 33.16.150 to a single board member, subject to a
right of review by a quorum of the Board of Parole. It is the intent of the legislature to
expressly ratify this practice and to clarify existing statutes to reflect it

* Sec. 2. AS 33.16.050(c) is amended to read:

() Except when a member of the hoard imposes special conditions of
mandatory parole for the hoard under AS 33.16.150. decisions IDECISIONSI and
orders of the board require the affirmative votes of a majority of the members present.

* Sec. 3. AS 33.16.150(b) is amended to read:

(b) The hoard may require as a condition of discretionary or mandatory paro”

1- CSSB 286(JUD)
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or a member of the hoard acting for the board under () of this section mav
require as a condition of mandatory parole, that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3) remain within stated geographic limits unless written permission to
depan from the stated limits is granted the parolee;

(4) repon upon release to the parole officer assigned to die parolee;

(5) repon as required to the parole officer assigned to die parolee;

(6) reside at a stated place and nodfy the board of any change in place
of resicence;

(7) not possess or control firearms or other dangerous weapons;

(8) refrain from possessing or consuming alcoholic beverages;

(9) submit to reasonable searches and seizures by a parole officer, or
a peace officer acting under the direction of a parole office::

(10) submit to appropriate medical, mental healdi, or controlled
substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the use of
alcohol or controlled substances;

(12) make restitution orcered by the court according to a schedule
established by th® board;

(13) refrain from opening, maintaining, or using a checking account or
charge account;

(14) refrain from entering into a contract other than a prenuptial
contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic beverages
are served, sold, or otherwise dispensed;

(17) refrain from participating in any other activity or associating with
any other person that the board determines is reasonably likely to diminish the
rehabilitative goals of parole, or that may endanger the public.

* Sec. 4. AS 33.16.150(c) is amended to read:

CSSB 286(JUD)

New Text Underlined IDELETED TEXT BRACKETEDI



WORK DRAFT WORK DRAFT WORK DRAFT

(c) Except for a condition imposed under (b)(4), (7), (9), (11)* or (12) of this
section, the board, or a member of the board acting for the board under (g) of this
section, may generally delegate imposition of special conditions under (b) of this
section to the discretion of die parole officer.

* Sec. 5. AS 33.16.150(d) is amencled to read:

(d) The hoard, or a member of the hoard acting for the board under (g) of
this section, may require a prisoner released on parole to comply widi special
conditions imposed under (b) of diis section for any period up to die maximum term
under which the prisoner is subject to the custody and jurisdiction of the board.

* Sec. 6. AS 33.16.150 is amended by adding a new subsection to read:

() The hoard may designate any member of the hoard to act on behalf of die
board in imposing special conditions of mandatory parole under (b) of this section, in
delegating imposition of special conditions of mandatory parole under (c) of this
section, and in setting die period of compliance with the special conditions of
mandatory parole under (d) of diis section. The decision of a member of die board
under this section is the decision of the board. A prisoner or parolee aggrieved by a
decision of a member of the board acting for the board under diis subsection may
apply to die board under AS 33.16.160 for a change in the conditions of mandatory

mote. A
* Sec. 7. AS 44.6(E010(a)(3) is amended to read:
(3) Board of Parole (AS 33.16.020) - June 30, 2003 [1993];
* Sec. 8. Section 7 of this Act is effective notwithstanding AS 44.66.010(c).
* Sec. 9. Sections 1- 6 of this Act are retroactive to January 1, 1986.
* Sec. 10. This Act takes effect immediately under AS 01.10.070(c).

1
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Alaska State Legislature

STATE CAPITOL SUITE 101
JUNEAU. ALASKA 99801-1132
PHONE (9071 465-3822

FAX: (907) 465-3756

Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair
Senator Bert Sharp

Senator Judy Salo

Senator Georaianna Lincoln

SENATE LABOR AND COMMERCE 716 W 4TH. SUITE 400
ANCHORAGE. AK 99501-2133

COMMITTEE PHONE: (9071 258-8180
FAX: (907) 258-4524

SPONSOR STATEMENT:
SB 286 - EXTEND THE BOARD OF PAROLE

SB 286 and its House companion HB 418, introduced by Representative
Bettye Davis, would extend the Board of Parole for the customary four-
year period under AS 44.66.010(c). Under current law, and without

Bassa e of this legislation, the Board will shut down on June 30, 1994. The
oard sunsetted on June 30th, 1993, and is in its “close-down" year.

The State Board of Parole was created in 1960 and has

component of Alaska's criminal justice system. There

felons on J)arole supervision.  Each year, about 400 pris .
be released to dls_cretlonarg parole supervision for a portion of their
sentence. In addition, 500 prisoners are released to mandatory parole
supervision for a period equal to one-third of the sentence.

Expiration of the Parole Board will not alter the state's responsibility under
Title 33, Chapter 16, which provides for prisoners to be eligible for and
supervised on discretionary and mandatory parole. The state will almost
certainly be a |party to costly litigation to determine the legal status of
prisoners, parolees and victims.

The Board of Parole has been an effective vehicle in administering the
parole process.

SPONSOR STATEMENT



FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:

BILL NO. 53 236

Dent. AHecten:

Correct: cns

Title: fl)l Art ovtonHinn -ho Darolo _3RU: fldmi rt/~innr"” -
Board Comoonent:  Paroi® Roa';n

Spensor: ra—+ yol 1u

Requestor: 3en. UiC COMPONENT SERIAL NO. aoc

Exnenuitures/RBvenues
OPERATING EXPENDITURES FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 1 0 0

FY 96

[ T e e o =
[ T =

CAPITAL EXPENDITURES "1 0 0
CHANGE IN REVENUES | ) 0 0

FUND SOURCE

1002 Federal Receipts |
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Gthor

| TOTAL 0 0 [

Estimate of any current yeir (FY94) cose $ n

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessaryl

(Thousanas of Dollarsl

Fy 97 |
1
1
1
1
1
|
1
1
0 |
0 |
0 |

FY 98 FY 99 1
0 | 0
0 | 0
0 | n 1

(Thousands of Dollarsl

The Parole Board is contained in the department's proposed

Prepared by. Diane Schenker, Special Assistant"r'~~'
Oivision: Office of the Commissioner
Apprpved by Commissipnen J. Fra*1 °— fi-/( 0
Agency: Department

PREPAREF

m FISCALNOTE

iRtv 100P3) (MConejUOBR

FY95 budget.

Date:

FY 00

- Phone:465-£643/786-2147

f. Z.MHO -

(ERNOR’S LEGISLATIVE OFFICE

Fs

— Page Mof A



1993 ANNUAL REPORT TO THE GOVERNOR

AND THE ALASKA LEGISLATURE

JANUARY 1994

VAV Y.

7-%r



WALTER J. NICKEL GOVERNOR

ALASKA BOARD OF PAROLE
pc.boxr

JUNEAU. ALASKA 99811-ZCCO
PHONE. 1907) A65-338A

FAX: i907) A65-ZCC6

Aloozo 3. Patterson, Jr.. Chairman
Dolores G. Weiler. Vice Chairperson
David F. Cooper, Member

Elsabeth Demeksa. Member

James E. McLain. Memoer

December 30, 1993

To the Honorable Waiter J. Hickel. Governor
and the Honorable Members of the Alaska
State Legislature and the Citizens of the

State of Alaska:

Ladies and Gentlemen:

It is my pleasure to offer the Annual Repon of the Alaska Board of Parole for the calendar year
19f93. Itbelleve you will find the information contained in this repon to be both interesting"and
informative.

The Board and the Depanment of Correcuons are faced with many challenges. At the forefront
IS the growing prisoner populadon and the limits of our resources, Tne Board takes a great deal
of (E)rl e In the dedicauon and commitment to excellence exemplified by our administradve staff
and by the Depanment’s employees during the last year. Often emplo¥e_es go beyond the call
of duty to bring about posiuve change in many who"have known oniv Tailure.

We as a Board are first and foremost accountable to the citizens of Alaska and we wiil endeavor
to uphold their trust through informed decision-making and successful reintegration of the
offender back to the community.

Sincerely

Chairman

. orinied on recycled o.ioer o y C.
Emiinmitl
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MISSION STATEMENT

Alaska Board of Parole

OUR MISSION IS

To protect: the public by focusing c¢n risk and by making
careful, just and equitable parole decisions.

To have a clear, articulate policy and numerical guidelines sc
the public, offenders and criminal justice components can
easily understand discretionary parole release decisions.

To have professionally trained Board Members, with close ties
to the community, who are vrepresentative of the ethnic,
racial, sexual, and cultural populations of the state.

To use Department and community resources as a bridge to help
parolees become contributing members of society.

To set realistic parole conditions and to return to prison
those who snow they will not be law-abiding.



OUR STATUTORY OBLIGATIONS

AS 33.16.100(a) The Board may authorize the release of a
prisoner on discretionary parole 1if it determines that a
reasonable probability exists that:

(1) the prisoner will live and remain at liberty without
violating any laws or conditions 1imposed by the 3oard;

(2) the prisoner®s vrehabilitation and reintegration into
society will be furthered by release on parcie;

(3) the p.. _soner will not pose a threat of harm to the public
if re.leased cn parole; and

(4) release of the prisoner on parole would not diminish the
seriousness of the crime.

AS 33.16.010(d) A prisoner released on discretionary or
mandatory parole is subject to the <conditions of parole
imposed under AS 33.16.150.

AS 33 .16.220 The Board may revoke parole for conduct ir.
violation of AS 33.16.150(a) or (b).



OUR RESPONSIBILITIES

To Alaska Citizens

To keep refining our ability to select persons for parole who
will succeed as law-abiding citizens; to help parolees become
productive citizens for the benefit of society, themselves and
their families; and to use our revocation authority wisely and
to promptly return to prison those parolees who present a
danger to the community.

To Victims

To welcome and consider views and information from crime
victims and their families and to respond positively to their
requests for information and notification.

To Corrections Employees

To provide leadership, training and resources so they can
perform their job effectively and efficiently.

To Offenders

To consider each offender as an individual by one set of
standards and to provide a fair and o.nbiased hearing; to

provide realistic parole conditions and helpful positive
supervision.

To Jrstice

To uphold appropriate punishment, to advance equal treatment
of offenders serving for similar offenses with similar

histories and needs, and to work with other justice components
to reduce criminality.
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THE BOARD MEMBERS

Chairman A.l j 3. Patterson, Jr. was appointed to the Board m
February 1984 by Governor Sheffield. He was reappointed by
Governor Sheffield 1in 1986 and by Governor Hickel 1in 1991.
Reverend Patterson is the oastor of Shiloh Missionary Baptist
Church in Anchorage. He has a Bachelor of Arts Degree m
Psycnolcgv from the wuniversity of Alaska/Anchorage, and a
Doctor of Divinity Degree from the American Bible Institute.
Reverend Patterson is a resident of Anchoraae.

Member David Cooper was appointed by Governor Sheffield in February

1984. He was reappointed by Governor Sheffield in 1986 and
again by Governor Cowper in 1990. He has an Associate Arts
Degree in Behavioral Science from the University of Alaska/
Anchorage. Mr. Cooper is retired from the position of
Assistant Superintendent at the Palmer Correctional Canter
after 19 years of exemplary service. He was tern and raisea
near Ninilchik. He and his family ooerate a commercial
fishing business in Cook Inlet. Mr. Coocer is a resident
Palmer.

Member Elsabeth Demeksa was appointed by Governor Hickel 1in 1992.
She has a Bachelor of Arts Degree in English Literature from

New York State University. Ms. Demeksa is the owner, manager
of a women®"s apparel store. From 1980 to 1991 she was an Aide
to the Alaska Legislature, the last two years as Chief of
Staff to the House Minority Leader. She 1is active in numerous
women®s and family organizations, and in 1984 was honored as
one of the Outstanding Young Women of America. Ms. Demeksa is

a resident of Juneau.

Member James McLain was appointed by Governor Hickel in 1993. He
has a Bachelor of Arts Degree in Criminal Justice from the
University of Alaska/Fairbanks and was the Justice Student cf
the Year 1in 1988. He is currently employed as a paralegal.
Mr. McLain is a resident of Fairbanks.

Member Mary Vollendorf was appointed by Governor Hickel 1in 1994.
She has a Bachelor of Arts Degree in Political Science/Pre Law

from the University of Northern Arizona University. Since
graduation from coll ge she has worked for several
legislators. Ms. Vollendorf is a resident of Anchorage.



THE EMPLOYEES OF THE PAROLE BOARD

During 1993 the administrative office of the Board was located at
the corner of 4th & Harris, Juneau, Alasxa. As of January 21, 1994

the office will be located at 302 Third St., Douglas, Alaska. Our
mailina address is:

Alaska Board of Parole
P.0. Box 112000

Juneau, Alaska 99811-2000
Phone: (907) 465-3334
Fax: (907) 465-2006

EXECUTIVE DIRECTOR

Richard E. Collum

The Executive Director is appointed by the Board and is responsible
for day to day operations of the agency. The Executive Director
attends parole release hearings and parole revocation hearings and
provides technical assistance to the Board.

Secretary | Clerk Typist Il

Georgina Weitzel Mary Engdahl

PAROLE ADMINISTRATOR

Donna E. White

The Parole Administrator assists the Executive Director
administration and supervision of the staff. The

Administrator is a resource for parole officers to use
management of cases,

in agency
Parole

in the daily
scheduling hearings and compiling statistic:

PAROLE BOARD OFFICER

Daniel L. Stroeing

The Parole Board Officer assists the Parole
handles conditions of supervision and
applications and 1investigation.

Administrator and
Executive clemency

TIMfHV W I I W «W






THE PAROLE BOARD

Society through Jlegislation has determined that some people who
commit crimes must be incarcerated in correctional institutions as
a deterrent to others and for punisnment for their crime, as well
as for protection of the public and for reformation. The optimum
period of time that will meet this criteria, for any given crinme,
is unknown and consequently sentence length varies considerably
across the United States. We know from experience that a number of
offenders can be released to community supervision prior to the
expiration of their sentences without jeopardizing the public and
at a tremendous cost savings to the public.

The Alaska Eoara of ?arole was created by the legislature at the
time of siatehocd to fulfill the State®s constitutional requirement
for a parole system. The Board was originally comprised of three
volunteer members appointed by the Governor, the staff was provided
by the Division of Corrections. In the mid 1360°"s the Board was
increased to five members. In 1972, a separate parole office was
created within the Department of Health and Social Services to make
the Board 1independent of the Division of Corrections and provide
the Board Members with their own administrative staff. When the
Division of Corrections became the Department of Corrections in
1984 the Board®"s Budget Request Unit was moved from Health and
Social Services to this newly formed Department.

Prior to 1936, 3o0ara Members were appointed to four year terms.
Beginning January 1, 1986 the five members are appointed to
staggered five year terms. One term expires every year on December
31. The Staff presently consists of an Executive Director, Parole
Administrator, Parole Board Officer, a Secretary and a Clerk
Typist.

In addition to holding discretionary parole release hearings, the
Board holds parole revocation hearings on both mandatory parolees
and discretionary parolees. The Board sets conditions of parole,
conducts preliminary revocation hearings and preliminary recision
hearings, and issues arrest warrants and subpoenas. During the
years from 1984 to 1986, the Board reviewed cases 1in accordance
with the Prisoner Overcrowding Emergency Conditional Commutation
Plan. The staff conducts all of the Executive Clemency

investigations Tfor the Executive Clemency Advisory Committee and
the Governor.

Th® Board meets quarterly in Fairbanks, Anchorage and Juneau. The
Board meets quarterly as necessary in other areas which have a
State Correctional Facility, such as Seward, Nome, Bethel, Kenai,



and Ketchikan. Occasionally it 1is necessary Tfor the Board to
travel outside Alaska to the Federal Bureau of Prisons Facilities
and other contract institutions to hold parcie hearings. The Board
members are not state employees but are paid perdiem and travel

expenses plus 5150 compensation for each full iav they are in
session.

In 1981, following three years of research and analysis the Board
adopted a parcie guidelines model which rates a prisoner®s social
and criminal history to determine risk. This risk score is
compared to the siverity of the crime to determine a range of time
the prisoner should serve prior to discretionary parole. These
guidelines were revised in 1983 based on criminal code revisions

and again in 1939 fallowing additional research into the validity
of the risk factors.

THE HISTORY OF PAROLE ELIGIBILITY

Eligibility for discretionary parcie and for mandatory parole has
changed considerably over the last three decades since Statehood
and has become extremely complicated. The following information is
presented as a historical review of what has occurred and may
provide some perspective on the limited numbers of prisoners who
are currently eligible for release.

The Alaska legislature determined, with passage of the criminal
code in 1960, that a prisoner sentenced to a term of at least 131
days would be eligible for discretionary parole. Former AS
33.15.180. Although there was no statutory minimum term a prisoner
had to serve before release on parole, the court had the discretion
tc set a minimum term, not to exceed one-third of the total

sentence. Former AS 33 15.230(a)(1). Mo other restrictions or
guidelines applied.

Effective May 15, 1974, the Alaska Legislature amended former AS
33.15.080 to require a prisoner to serve one-third of the period of
confinement prior to being eligible for release on discretionary
parole. In the case of a prisoner serving a life sentence, the
mandatory minimum was set at fifteen years. In addition, former AS
33.15.230(a)(1) was amended so the court could further restrict
eligibility up to the maximum term.

In 1980, as part of the revised criminal code and with the
inception of presumptive sentencing, parole eligibility was altered
significantly. Crimes were grouped according to severity of the
offense. Murder I, Murder 11 and Kidnapping were unclassified
felonies. Murder 1 and 11 and Kidnapping were changed from a
maximum term of life to a maximum term of 99 years. The mandatory



minimum Ffor discretionary parole eligibility for Murder 1 was
increased to 20 years [AS 12.55.125(Ca)] or one-third of the period
of confinement (former AS 33.15.030), whichever was greater. The
mandatory minimum term for Murder 11 and Kidnapping was sat at five

years (AS 12.55.125(b)] or one-third of the period of confinement,
whichever was greater.

All other felony offenses were classified as A, B, or C felonies.
First time felony offenders and all misdemeanor offenders with a
sentence of 131 days or Jlonger were eligible for parole after

serving one-third of the period of confinement. The remaining
felony offenders (those v/ith one or more prior felony convictions)
were to be given a ncn-parole eligible presumptive term. AS

12.55.125. As in the past, the court could further restrict parole
eligibility beyond the statutory minimums. AS 12.55.115.

The 1980 revised criminal code also provided for a Three-Judge
Sentencing Panel (AS 12.55.175) to review cases with extraordinary
circumstances. AS 12.55.165. The Three-Judne Panel may sentence
a defendant to any sentence authorized under AS 12.55.015,

including making an otherwise 1ineligible defendant eligible for
parole.

Effective October 1, 1982, Sexual Assault 1 and Sexual Abuse of a
Minor 1, previously class A felonies, were moved to a new category
of unclassified presumptive's [AS 12.55.125(i) ] and first time
offenders were no longer eligible for parcie. In addition, Class
A first time offenders were now subject to presumptive terms and
were not eligible for parole. AS 12.55.125(c).

Effective January 1, 1983, drug offenses were included in the
revised criminal ~code and Misconduct |Involving a Controlled
Substance in the First Degree became an unclassified felony with a
five year mandatory minimum. AS 12.55.125(hb).

Effective January 1, 1936, <class A, B and C felony offenders
eligible for parole, had their parole eligibility reduced f ne-
third of the period cf confinement to one-quarter. [AS 3. .100
(c) 1] In addition, enhanced or aggravated presumptive®s were
declared eligible for discretionary parole after completing the
initial presumptive term plus the minimum (one-third or one-

quarter) applicable to the enhanced portion cf the term. (AS
33 .16 .090 (¢) ]-

In order to correct what they believed to be a previous oversight
the legislature made Class A offenders eligible for parole after
serving one-third of the period of confinement, effective September
12, 1987. Eligibility on these offenders had been mistakenly

reduced the previous year to one-quarter along with class B and C
offenders. (AS 33.16.100(d)]-



In 1983, Lz was determined an cffender sentenced prior re 1986 co
an enhanced (aggravated) presumptive sentence (AS 12.55.155(c)] was
eligible for parcie after serving the presumptive term, less good
time, and at least one-third of the composite term. Merry v .
State. 752 P.2d 475 (Alaska App. 1988). In 1990, it was determined
an offender sentenced to a consecutive presumptive sentence prior
to 1986 was eligible for parole after completion of the 1initial
presumptive sentence, less good time, and after serving the

applicable minimum (one-third or one-quarter) of the consecutive
presumptive term.

It has been 1long established that good time does not reduce the
minimum term for parole eligibility. Attorney General Opinion,
01/30/74, Mills v. State. 592 P.2d 1247 (Alaska 1979). However
good time does reduce the term of a presumptively sentenced
prisoner and thus affects parole eligibility on enhanced

presumptive sentences and consecutive presumptive sentences. AS
33.16.090(c).

Effective Septemoer 14, 1992, Three Judge Panel sentencing based cn
a finding of an exceptional potential for rehabilitation became
more restrictive. After that date the panel is required to
sentence the defendant to the presumptive term, shall order the
defendant to participate in appropriate programs of rehabilitation,
and may provide that the defendant 1is eligible for discretionary
parole during the second half of the sentence imposed if the
defendant successfully completes all rehabilitation programs
ordered. AS 12.55.175(e), AS 33.16.090(e).

WHO IS ELIGIBLE FOR DISCRETIONARY PAROLE NOW?

As indicated in the previous history of parole, the parole

eligibility laws have become extremely complicated. A quick
overview Tfollows:

In order for a prisoner to be eligible for discretionary parole,

the prisoner must be sentenced to a term of 131 days c -ore. In
the case of classified felonies, first time class B and u offenders
are eligible after serving one-quarter of their term. All other

classified felonies and wunclassified sex offenses fall under
presumptive sentencing and are eligible for parole after serving
the initial presumptive terms. Prisoners convicted of Unclassified
felonies must serve mandatory minimums (20 yrs. for Murder 1in the

first Degree, five years for all others) or one-third of the total
term, whichever 1is greater.
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WHO IS ON MANDATORY PAROLE?

A prisoner who 1is not eligible for discretionary parole or has not
been granted discretionary parole will be supervised on mandatory
parole if tne composite term the prisoner 1is serving 1is two (2)
years or more. The term of mandatory parole is equal to the period
of time the prisoner"s sentence was reduced for good behavior, in
most cases this is one-third cf the total sentence.

Mandatory parole can be revoked prior to a prisoner®s release to
supervision 1if the prisoner does not comply with court ordered
treatment while incarcerated. Once released from the institution,
mandatory parole can be revoked by the Board 1if the prisoner
violates a condition of the mandatory parole. A prisoner cannot
refuse to be released to mandatory parole supervision.

11



The Board’s Workload

The workload cor the Alaska Board of Parole increased significantly
during the 1980°"s at a time when the prison population mushroomed.
As an example, the 1930 criminal code revision did not begin to
show an impact until about 1983 (Figure #1). In 1932, the Board"s
total workload including paroie hearings, parole revocation
hearings, warrants and preliminary hearings was under 400 cases.
From 1982 to the current peak, the Board"s workload increased
fourfold. The increase was substantially related to the 1980
presumptive sentence law/ and mandatory paroie law. Discretionary
parole hearings and discretionary parole releases did not increase
during that period 1in spite of the growing prison population. Each
year, as a higher percentage of prisoners entering the system were
sentenced after 1979 under the presumptive sentence law, the number
of prisoners eligible for discretionary parole and the number cf
prisoners released on discretionary parole decreased.

WORKLOAD

rEAP

Figure #1

The Board®"s sharp increase in workload 1in 1986 and 1987 as
indicated in Figure #1 1is attributed to the added responsibility
during those two years of reviewing prisoners eligible for release

under the Governor®"s Emergency Conditional Commutation Release
Plan.

During calendar year 1993, the Board held a total of 1608 hearings,
697 of which were 1in-person hearings. The remaining 911 case

decisions included issuing warrants, setting or changing
conditions, and reviewing appeals.

12



Discretionary Paroie

During the calendar years 1991, 1992 and 1993 the Board held a

total of 461 discretionary parole release hearings. Df that total,
178 prisoners were granted discretionary parole for a parole rate
of 39%. (Figure 2). In addition, during that three year period,

the Board released another 225 prisoners following revocation cf
therr mandatory parole.

PAROLE RATES 1991. 1992. 1993
« 1%PCLE
m CCNnNUE
Figure #2

The Board has completed a recidivism study every year since at
least the mid 1970°s. This was traditionally a one year follow up
of prisoners released to discretionary parole. In 1983, the study
was expanded to follow the parolee for more then one year. Suer"- s

is measured by the parolee"s ability to complete”™ the followup
period on supervision without having been revoked by the Board.

Failure is also divided into four categories based on the nature of
the violation. If the violation was for a condition of parcie that
was not a violation of a law or local ordinance, such as consuming
alcohol or failing to report a change of residence, the violation

is considered to be a technical or conditions violation. If parole
is revoked as a result of a conviction for a misdemeanor or felony
while on supervision, the violation 1is noted accordingly. A

parolee who does net report to the parole office as instructed and
is unable to be Jlocated by the parole officer 1is coded as an

absconder. If multiple violations occur, the most serious one 1is
the one coded.
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The Board 1is very proud of 1its consistently low felony revocation
rate. A felony revocation rate of 10% is acceptable and expected

in many jJurisdictions across the United States, Board
of Parole has consistently had a felony violation or
less. A fcllow-up of the prisoners released to discretionary
parole during the years 1989, 1990, 1991 and 1992 ndicanes a
felony violation rate of 5 out of 132, or 3%. (Figure #3)

The comoined violation rate for discretionary parolees during that
period of time xs 25%. However, many of those prisoners were
ordered back to prison for only a short period of time and then
released to supervision again at a later date. This low felony and

misdemeanor revocation vrate 1is an indication the field parole
officer 1is doing a good job of monitoring cases to assure the
parolee is removed from the community at the first sign of serious
supervision violations and before a new crime 1iIs committed.

Mandatory Parole

The Department of Corrections currently releases over 500 prisoners
each year who are to be supervised on mandatory parole for the
period of time their sentence was reduced for good behavior in the

institution. This number has increased considerably as the prison
population has increased. In 1986, 1less then 300 prisoners were
released to mandatory parole supervision. At the present time, the

Department 1is supervising about 700 mandatory parolees.



RECIDIVISM MANDATORY PAROLE

0 39V.

Figure #4
During “he years 1989, 1990,1991 and 199-2, it 1is estimated 1907
prisoners were released to mandatory parole supervision. This
estimate is based on the number of cases submitted to the Board so
they <could sec conditions prior to release. As Figure ifA
indicates, 311 of them were returned to prison. This is a
violation rate of 43%. This violation rata is nearly eighteen
(13%) percentage points higher than prisoners released to
discretionary parole. In addition, on the average these prisoners

were not as closely supervised as discretionary parolees who are
often required to participate 1in residential programs, halfway
houses or the Intensive Supervision Program. This revocation rate
for mandatory parolees could 1increase considerably 1if they were
supervised as closely as discretionary parolees.

Risk Factors

The parole guidelines model developed 1in 1981 and the subsequent
revisions to that model have always included a risk score sheet.
The current risk factors were adopted 1in 1989 and provide for a

scoring range of 0 to 49. The lower the score, the lower the risk
to reoffend. Risk scores are divided 1into four categories as
follows:

A = 0-6 B = 7-14 C = 15-29 D = 30-49

During the years 1990, 1991, 1992, and 1993, the parole rate for
prisoners in category A was 52%; the parole rate for category B was



43%; the paroie rare for category C was 32%; and the paroie rate
for category D was 22%. (Figure ”"S). This 1is a good indication
the Board 1is paying a great deal of attention to an applicant®"s
risk to the community at the time paroie 1is granted.

Figure #5

Information obtained from risk scores for prisonersappearing ir.
revocation hearings during the vyears from 1988 to 1993 further
support the validity of the scores and the Board®"s reliance on

these scores. Of the 1250 prisoners revoked during that six year
period, only 7% were in the two best risk categories (A & B). (
Figure #6). Nearly all of the parolees violated during those years

(93%) had a risx score ofl5 or higher.



RISK SCORE AT REVOCATION HEARINGS

RISK

Figure 1f6
Parole Guidelines

The Board has utilized numerical guidelines for releasing prisoners
since 1981. See 22 AAC 20.142. The guidelines are designed for
non-presumptively sentenced offenders eligible for discretionary
parole. Many other states have guidelines models, including the
U.S. Parole Commission. One of the goals in utilizing a guidelines
system is to limit the number of cases where a decision 1is made
outside of tne suggested guidelines range. In some cases the Board
will release a prisoner below the minimum range by making a Tformal
finding of mitigating factors; or the Board will deny parole and
thus require a prisoner to serve a term above the guidelines by
making a formal finding of aggravating Tfactors. As Figure ~7
indicates, the Alaska Board of Parole 1is finding mitigation in
about 7% of the cases appearing before them and is making a finding
of aggravation in about 10% of the cases appearing before them.
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AGGRAVATION AND MITIGATION

YEAH
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Figure #7

The remaining 83% of decisions are made within the guidelines range
and this high percentage of conformity to the guidelines is an
indication the Board 1is making a conscious effort to apply the
discretion they have in a fair and equitable manner.
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