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such due process claims were separate from the overbreadlh challenge and 
were bused upon an alleged error which did not appeur until after the Ohio 
Supreme Court had reinterpreted the statute.
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the state does not rely on a paternal­
istic interest in regulating a person's 
mind, but rather seeks to protect the 
victims of child pornography by de­
stroying a market for the exploitative 
use of children; such prohibitions uro 
valid, even assuming that there is a 
First Amendment interest in posses­
sion and viewing of child pornogrn­
phy, given that (1) n state’s interest in 
safeguarding the physical nnd psy­
chological well-being of a minor is 
compelling, (2) the state's legislative 
judgment, which is found in relevant 
literature as well and which passes 
muster under the First Amendment, 
is that the use of children as subjects 
of pornographic materials is harmful 
to the physiological, emotional, and 
mental h f.lth  of such children, (3) 
the state asserts that much of the 
child pornogruphy market has been 
driven underground, nnd that, as a 
result, it is diflicult, if not impossible, 
to solve the child pornography prob­
lem by attacking only production and 
distribution, (4) it is reasonable for 
the state to conclude that the produc­
tion of child pornography will de­
crease if the state decreases the de­
mand for the product by penalizing 
those who possess and view the prod­
uct, and (5) the ban on possession and 
viewing of child pornography materi­
als will encourage the possessors of 
such muterials to destroy them, 
which result is desirable because (a) 
the continued existence of such mate­
rials causes the child victims continu­
ing harm, and (b) evidence suggests 
that pedophiles use child pornogra­
phy to seduce other children into sex­
ual activity, (Brennan, Marshall, and 
Stevens, JJ., dissented from this hold 
ing.)
Constitutional Law §§ 930, 945 — 

First Amendment — child por­
nography — overbreadth 

2n-2d. A state statute is not over­

broad, so as to violate the Federal 
Constitution’s First Amendment—re­
gardless of whether the statute as 
written is substantially overbroad— 
where (1) the statute, on its face, 
forbids a person to possess photo­
graphs that show a minor who is not 
the person’s child or ward in a state 
of nudity, but (a) the term "nudity” 
has been construed by the slate’s 
highest, court as constituting a lewd 
exhibition or involving a graphic fo­
cus on the genitals, (b) the context of 
the court’s opinion indicates that Lhe 
court believed that the term refers to 
a lewd exhibition of the genitals, and 
(c) the stutute, as construed, would 
thus not penalize persons for viewing 
or possessing innocuous photographs 
of naked children; and (2) the statute, 
on its fnce, lacks a mens ren require­
ment, but the state’s highest court 
has concluded—based on the stale's 
default stutute specifying that reck­
lessness applies when another statu­
tory provision lacks an intent specifi­
cation—that the slate must establish 
scienter in order to prove a violation 
of the possession smtute. (Brennan, 
Marshall, and Stevens, JJ., dissented 
from this holding.)

Constitutional Law <j 930; Statutes 
§ 26 — First Amendment — 
overbreadth challenge 

3a-3d. In the context of the Fed­
eral Constitution’s First Amend­
ment, an individual defendant is per­
mitted to challenge a statute on over­
breadth grounds, regardless of
whether the individual’s conduct is 
constitutionally protected; the First 
Amendment doctrine of substantial 
overbreadth is an exception to the 
general rule that a person to whom

101



U.S. SUPREM E COURT REPORTS 109 L Ed 2d

u statute may be constitutionally ap­
plied cannot challenge the atotule on 
the ground that it may be unconstitu­
tionally applied to others; however, 
once such a statute is authoritatively 
construed as not applicable to the 
individual, there is no longer any rea­
son to entertain the individual’s chal­
lenge to the statute on its face, since 
there is no longer any danger that 
protected speech will be deterred.
Constitutional Law § 930 — First 

Amendment — overbreadth 
4. Under the overbreadth doctrine 

of the Federal Constitution’s First 
Amendment, facial invalidation of a 
statute is inappropriate, even where 
the statute at its margins infringes 
on protected expression, where the 
remainder of the statute covers a 
whole range of easily identifiable nnd 
constitutionally proscribable conduct.
Constitutional Law §§ 930, 945 — 

F irst Amendment — child por­
nography — vagueness 

5a, 5b. A state statute that prohib­
its the possession or viewing of cer­
tain materials or performances that 
show a minor in a state of nudity is 
not unconstitutionally vague, for pur­
poses of the Federal Constitution’s 
First Amendment, even though the 
statute does not define the term "mi­
nor," where state law defines a minor 
as anyone under 18 years of age.
Constitutional Lnw § 945 — First 

Amendment — lewd exhibi­
tions

6a, 6b. There is no significant dis­
tinction, for purposes of the Federal 
Constitution's First Amendment, be­
tween a statute that proscribes "lewd 
exhibitions of nudity" and one that 
proscribes "nude exhibitions of the 
genitals," because the crucial ques­

102

tion in either case is whether the 
depiction is lewd, not whether the 
depiction happens to focus on specific 
body parts. (Brennan, Marshall, nnd 
Stevens, JJ., dissented from this hold­
ing.)

Constitutional Law §§ 930, 945 — 
F irst Amendment — child por­
nography — rverb read th  — 
notice of proscribed conduct

7a-7d. In the case of nn accused 
who was found to be in possession of 
four sexually explicit photographs of 
a nude adolescent, and who claims 
that the state statute under which 
the accused is prosecuted—which 
statute prohibits the possession or 
viewing of certain materials or per­
formances that show a minor in a 
itate  of nudity for other than proper 
purposes—is overbroad so as to vio­
late the Federal Constitution's First 
Amendment, a narrow construction 
of the statute, formulated by the 
state’s highest court on appeal of the 
accused's conviction—under which 
construction the prohibition pertnins 
to only child pornography—may 
properly be applied to the accused’s 
conduct, where the accused had no­
tice that his conduct was proscribed, 
given that (1) it was obvious from the 
face of the statute that the statute's 
goal was to eradicate child pornogra­
phy, (2) the statute, which appeared 
in tiie "Sex Oirenses" chapter of the 
state code, was preceded by a provi­
sion which proscribed pandering sex­
ually oriented matter involving a mi­
nor, and was followed by a provision 
which proscribed deception to obtain 
matter harmful to juveniles, and (3) 
the photographs found in the ac­
cused's possession clearly constituted 
child pornography.

OSBORNE v OHIO
(1990) 495 US 103, 109 L Ed 2d 90. 110 S Cl 1691

Constitutional Law § 930; Statutes 
§§ 18, 108 — enforceability — 
overbrondth — narrowing 
construction — duo process 

8n-8c. A court, when reviewing a 
criminal conviction under u statute 
which is potentially overbroad under 
the Federal Constitution's First 
Amendment, need not either nllirm 
or strike down the statute on its face, 
but the court may properly nurrow 
the statute, nfiirm the conviction on 
the basis of the narrowing construc­
tion, and leave the statute in full 
force; in terms of applying a ruling to 
pending cases, there is no difference 
of federal constitutional import be­
tween a court’s affirming a conviction 
after construing u statute to avoid 
facial invalidation on the ground of 
overbreadth, nnd affirming a convic­
tion after rejecting a claim that the 
conduct at issue is not within tlv 
terms of the statute, because, in be n 
situations, the Federal ConstituL jn ’s 
due process clause would requ: e fair 
warning to the defendant t' at the 
statutory proscription, as construed, 
covers the defendant's conduct.
Constitutional Lnw § 810.3 — due 

process — proof 
9a, 9b. The Federal Constitution’s 

due process clause protects the ac­
cused against conviction except upon 
proof beyond a reasonable doubt of 
every fact necessary to constitute the 
crime with which he is charged.
Appeal § 489 — review of sluto 

court decisions — due process 
— adequate state  grounds

10. On appeal to review a decision 
of n state’s highest court which, citing 
a state procedural rule, held that un 
accused who usserted u due process 
challenge to his conviction for posses­
sion of child pornography—on the 
ground that the trial jury had not

been instructed as to scienter— 
waived his right to assert such a chal­
lenge becnuse he failed to object 
when the jury instructions were 
given, the United States Supreme 
Court is precluded from reaching the 
due process challenge, becnuse the 
failure of the accused’s counsel fo 
comply with the procedural rule con­
stitutes nn independent stnlc-lnw 
ground adequate to support the re­
sult below; this conclusion is sup­
ported by considerations that (1) the 
state’s law provides thut proof of sci­
enter is required in instances, like 
the present one, where a criminal 
statute does not specify the applica­
ble mentnl state, nnd (2) the state 
procedural rule serves the state's im­
portant interest in insuring that 
counsel do their part in preventing 
trial courts from providing juries 
with erroneous instructions.

Appeal § 489 — review of stule 
court decisions — due process 
— adequate stule grounds

11. On appeal to review a decision 
of a stale's highest court which, cit­
ing a state procedural rule, held that 
an accused who asserted a due pro­
cess challenge to his conviction for 
possession of child pornography—on 
the ground that the trial jury find 
not been instructed that it could 
convict the accused for only posses­
sion of mnteriul depicting n lewd ex­
hibition or a graphic focus on geni­
tals—waived his right to assert such 
a challenge because he failed to ob­
ject when the jury instructions were 
given, the United Slntes Supreme 
Court may properly reach the due 
process claim, and the decision be­
low is not supported by nn indepen­
dent nnd adequate state ground, 
where (1) the trial was brief, (2) 
right before trial, the accused’s coun-
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ael moved to dismiss the cose on the 
('round that the stule stutute under 
which the accused was being prose­
cuted was unconstitutionally over- 
broud, (3) the triul court overruled 
the motion to dismiss, and (4) imme­
diately thereafter, the accused's 
counsel proposed various jury in­
structions; given this sequence of 
events, the Supreme Court may con­
sider the due process cluim because 
(1) counsel pressed the issue of the 
prosecution’s failure of proof on lewd­
ness hofore the trial court, and (2) 
under the circumstances, nothing 
would be gained by requiring counsel 
to object a second time, specifically to 
the jury instructions.
Appeul § 1C89 — rem nnd for new 

tria l
12. On uppeal to review a decision 

of u state’s highest court which up­
held an accused's conviction under a 
state s'atute for possession of child 
pornog ihy, the United Stales Su­
preme u ju rt will reverse the convic­
tion and remand the case for a new 
trial in order to insure that the con­
viction stemmed from a finding that 
the prosecution had proved each of 
the elements of the offense in ques­

tion, where (1) the case arose out of 
the accused’s possession of four sexu­
ally explicit photographs of a nude 
adolescent, (2) the statute, on its face, 
prohibited the possession or viewing 
of certain materials or performances 
that show a minor in a state of nudity 
for other than proper purposes, (3) 
the accused's counsel moved, before 
trial, to dismiss the case on the 
ground that the stutute was unconsti­
tutionally overbroad, (4) the trial 
court overruled the motion to dis­
miss, (5) the state’s highest court, af­
firming the conviction on appeal, (a) 
construed the statute as applying to 
only depictions of nudity that involve 
a lewd exhibition or a graphic focus 
on the genitals, and (b) held that the 
accused, by failing to object when the 
jury instructions were given, had 
waived his right to assert a due pro­
cess claim bused on the trial judge’s 
failure to insist that the prosecution 
prove lewd exhibition as an element 
of the crime, nnd (6) the Supreme 
Court, on uppeal, holds that it may 
properly consider the due process 
claim despite the accused's failure to 
object to the jury instructions when 
given.

SYLLABUS BY H EPO H TElt OF DECISIONS

After Ohio police found photo­
graphs in petitioner Osborne’s home, 
each of which depicted n nude male 
adolescent posed in a sexually ex­
plicit position, he was convicted of 
violating a state statute prohibiting 
any person from possessing or view­
ing any material or performance 
showing a minor who is not his child 
or ward in a state of nudity, uidess (a) 
the material or performance is pre­
sented for a bona fide purpose by or to 
a person having a proper interest 
therein, or (b) the possessor knows

that the minor’s parents or guardian 
has consented in writing to such pho­
tographing or use of the minor. An 
intermediate appellate court and the 
State Supreme CourL affirmed the 
conviction. The latter court rejected 
Osborne's contention that the First 
Amendment prohibits the States 
from proscribing the private posses­
sion of child pornography. The court 
also found that the statute is not 
unconstitutionally overbroad, since, 
in light of its specific exceptions, it 
must be read as only npply-

OSBORNE ’• OHIO
(1990) 495 US 103, 109 L Ed 2d 99, 110 S Ct 1G91

ing to depictions of nudity involving n 
lewd exhibition or graphic focus on 
the minor's genitals, nnd since scien­
ter is nn essential element of the 
offense. In rejecting Osborne’s con­
tention that the trial court erred in 
not requiring the government to 
prove lewd exhibition and scienter as 
elements of his crime, the court em­
phasized that he hud not objected to 
the jury instructions given at his trial 
and stated that the failures of proof 
did not amount to plain error.

Held:
1. Ohio muy constitutionally pro­

scribe the possession and viewing of 
child pornography. Even assuming 
that Osborne has a valid First 
Amendment interest in such activi­
ties, this case is distinct from Stanley 
v Georgia, 394 US 557, 22 L Ed 2d 
542, 89 S Ct 1243, which struck down 
a Georgia law outlawing the private 
possession of obscene material on the 
ground that the State’s justifications 
for the law—primarily, that obscen­
ity would poison the minds of its 
viewers—were inadequate. In con­
trast, Ohio docs not rely on a pater­
nalistic interest in regulating Os­
borne's mind, but has enacted its law 
on the basis of its compelling inter­
ests in protecting the physical und 
psychological well-being of minors 
and in destroying the market for the 
exploitative use of children by penal­
izing those who possess and view the 
offending muterinls. See New York v 
Feiber, 458 US 747, 75G-758, 7G1-7G2, 
73 L Ed 2d 1113, 102 S Ct 3348. 
Moreover, Ohio’s ban encourages pos­
sessors to destroy such materials, 
which permanently record the vic­
tim’s abuse and thus may haunt him 
for years to come, see id., at 769, 73 L 
Ed 2d 1113, 102 S Ct 3348, and which, 
available evidence suggests, may be 
used by pedophiles to seduce other 
children.

2. Osborne's First Amendment 
overbrendth arguments are unper­
suasive.

(a) The Ohio stalute is not uncon­
stitutionally overbroad. Although, on 
its fuce, the statute purports to pro­
hibit constitutionally protected depic­
tions of nudity, it is doubtful that any 
overbreadth would be "substantial” 
under this Court's cases, in light of 
the statutory exemptions and 
"proper purposes" provisions. In any 
event, the statute, as construed by 
the Ohio Supreme Court, plainly sur­
vives overbrendth scrutiny. By limit­
ing the statute’s operation to nudity 
that constitutes lewd exhibition or 
focuses on genitals, that court 
avoided penalizing persons for view­
ing or possessing innocuous photo­
graphs of naked children and thereby 
rendered the "nudity” language per­
missible. See Ferber, supra, at 765, 73 
L Ed 2d 1113, 102 S Ct 3348. More­
over, the statute’s failure, on its face, 
to provide a mens rea requirement is 
cured by the court’s conclusion that 
the State must establish scienter un­
der the Cnio default statute specify­
ing that recklessness applies absent a 
statutory intent provision.

(b) It was not impermissible for the 
State Supreme Court to rely on its 
narrowed construction of the statute 
when evaluating Osborne's ovcr- 
breudth claim. A statute as con­
strued may be applied to conduct 
occurring before the construction, 
provided such application affords 
fair wurning to the defendant. See, 
e. g., Uombrowski v Pfister, 380 US 
479, 491, n 7, 14 L Ed 2d 22. 85 S Ct 
1116. It is obvious from the face of 
the child pornography statute, und 
from its placement within the "Sex­
ual Offenses" chapter of the Ohio
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Code, that Osborne hud notice that 
his possession of the photographs at 
issue wus proscribed. Bouie v City of 
Columbia, 378 US 347, 12 L Ed 2d 
894, 84 S Ct 1697; Rube v Washing­
ton, 405 US 313, 31 L Ed 2d 258, 92 S 
Ct 993; und Marks v United States, 
430 US 188, 51 L Ed 2d 260, 97 S Ct 
990, distinguished. Shuttlesworth v 
Birmingham, 382 US 87, 15 L Ed 2d 
176, 86 S Ct 211—which stands for 
the proposition that where n State 
Supreme Court narrows an unconsti­
tutionally overbroad statute, the 
State must ensure that defendants 
are convicted under the staLute as it 
is subsequently construed and not us 
it was originally written—does not 
conflict with the holding in this case. 
Nor does Massachusetts v Oakes, 491 
US 576, 105 L Ed 2d 493, 109 S Ct 
2633—in which live Justices agreed 
in a separate opinion that a state 
legislature could not cure u potential 
overbreadth problem through a post­
conviction statutory amendment— 
support Osborne’s view that an over­
broad statute is void as written, such 
that a court may not narrow it, aflirm 
a conviction on the basis of the nar­
rowing construction, and leave the 
stutute in full force. Since courts rou­
tinely adopt the latter course, accep­
tance of Osborne’s proposition "• uld 
require a radical reworking of Amer­
ican law. Moreover, the Oakes ap­
proach is based on the fear that legis­
lators who know they can cure their 
own mistakes by amendment without 
significant cost may not be careful to 
avoid drafting overbroad laws in the 
first place. A similar etfect will not be 
likely if a judicial construction of n 
statute to eliminate overbreadth is 
allowed to be applied in the case be­
fore the Court, since legislatures can­
not be sure that the stutute, when

examined by a court, will be saved by 
a narrowing construction rather than 
invalidated for overbreadth, nnd 
since applying even a narrowed stat­
ute to pending cases might be barred 
by the Due Process Clause. Further­
more, requiring that statutes be fa­
cially invalidated whenever over­
breadth is perceived would very 
likely invite reconsideration or redef­
inition of the overbreadth doctrine in 
a way that would not serve First 
Amendment interests.

3 Nevertheless, due process re­
quires that Osborne's conviction be 
reversed and the case remanded for a 
new trial, since it is unclear whether 
the conviction was based on a finding 
that the State had proved each of the 
elements of the olfense. It is true that 
this Court is precluded from reaching 
the due process challenge with re­
spect to the scienter element of the 
crime because counsel’s failure to 
comply with the slate procedural mle 
requiring an objection to faulty jury 
instructions constitutes an indepen­
dent state-luw ground adequate to 
support the result below. However, 
this Court is not so barred with re­
spect to counsel's failure to object to 
the failure to instruct on lewdness, 
since, shortly before the brief trial, 
counsel moved to dismiss on tl:.e 
ground that the statute was over­
broad in its failure l o  allow Hie view­
ing of innocent nude photographs. 
Nothing would be gained by rep ly ­
ing counsel to object a second time, 
specifically to the jury instructions. 
The assertion of federal rights, when 
plainly nnd reasonably mnde, may 
not be defeated under the name of 
local practice. Cf. Douglas v Ala­
bama, 381) US 415, 421-422, 13 L Ed 
2d 934, 85 S Ct 1074.

10G
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37 Ohio St 3d 249, 525 NE2d 1363, Kennedy, JJ., joined. Blackmun, J,, 
reversed und remanded. filed a concurring opinion. Brennan,

White, J., delivered the opinion of j., filed a dissenting opinion, in which 
the Court, in which Rehnquist, C.J., Marshall and Stevens, JJ., joined, 
and Blackmun, O Connor, Scalia, und

A P P E A R A N C E S  O F  C O U N S E L  

S. Adcle Shank argued the cause for appellant, 
llonald J . O’Brien argued the cause for appellee.
Briefs of Counsel, p 809, infra.

O P IN IO N  O F  T H E  C O U R T

[495 US 1001 
Justice White delivered the opin­

ion of the Court.
In order to combat child pornogra­

phy, Ohio enacted Rev Code Ann 
§ 2907.323(A)(3) (Supp 1989), which 
provides in pertinent part:

"(A) No person shall do any of the 
following:

"(3) Possess or view any material 
or performance l.'at shows a minor 
who is not the person's child or 
ward in a state of nudity, unless 
one of ihe following applies:

"(a) T le material or performance 
is sold disseminated, displayed, 
possessed, controlled, brought or 
caused lo be brought into this stale, 
or presented for a bonu fide artistic, 
medical, scientific, educational, re­
ligious, governmental, judicial, or 
other proper purpose, by or to a 
physician, psychologist, sociologist, 
scientist, teacher, person pursuing 
bona fide studies or research, li­
brarian, clergyman, prosecutor, 
judge, or other person having a
1. O sborne con tends th a t  the  subject in nil of 

th e  p ic tu res is the  sam e buy; O sborne  testified 
n t tr ia l Lliul lie woo told th a t th e  youth  wno 
fou rteen  n t th e  tim e th u t th e  pho tographs were 
taken . A pp IS. T he  go vernm en t m a in ta in s  tlm t 
th re e  of th e  p ic tu res u re  of one boy and one of 
th e  p ic tu res is of nno thcr. T h ree  photographs 
dep ict th e  snm c boy in d ifferent positions: s it­
ting  w ith  h is  legs over his hend nnd his anu s

proper interest in the material or 
performance.

"(b) The person knows that the 
parents, guardian, or custodian has 
consented in writing to the photo­
graphing

(495 US 107)
or use of the minor 

in a stale of nudity and to the 
manner in which the material or 
performance is used or trans­
ferred."

Petitioner, Clyde Osborne, was con­
victed of violating this statute and 
sentenced to six months in prison, 
after the Columbus, Ohio, police, pur­
suant to a valid search, found four 
photographs in Osborne’s home. Each 
photograph depicts a nude male ado­
lescent posed in a sexually explicit 
position.1

The Ohio Supreme Court affirmed 
Osborne's conviction, after an inter­
mediate appellate court did the 
same. State v Young, 37 Ohio St 3d 
249, 525 NE2d 1363 (1988). Relying 
on one of its earlier decisions, the 
court first rejected Osborne’s conten-
exposed; lying down w ith dii c ree l penis and 
w itli nn e leclricn l object in bis bund; und lying 
dow n w ith  n p lastic  object which app ears lo lie 
inserted  in his anus. T he fou rth  photograph 
d e p ic t a  nu de  stand ing  boy; it is unc lear 
w hether th is  subject is the sam e boy photo 
g ruphed in th e  o th e r  p ic tu res because th e  pho­
tog raph  only dep icts th e  boy's torso
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tion that the First Amendment pro­
hibits the States from proscribing the 
privato possession of child pornogra­
phy.

Next, the Court found that 
§ 2907.323(A)(3) is not unconstitution­
ally overbroad. In so doing, the Court, 
relying on the statutory exceptions, 
read § 2907.323(A)(3) as only applying 
to depictions of nudity involving a 
lewd exhibition or graphic focus on a 
minor's genitals. The Court also 
found that scienter is an essential 
element of a § 2907.323(A)(3) olfense. 
Osborne objected that the trial judge 
had not insisted that the government 
prove lewd exhibition and scienter as 
elements of his crime. The Ohio Su­
preme Court rejected these conten­
tions because Osborne had failed to 
object to the

(49G U S 108]
jury instructions given 

at his trial and the court did not 
believe that the failures of proof 
amounted to plain error.2

The Ohio Supreme Court denied a 
motion for rehearing, and granted a 
stay pending appeal to this Court. We 
noted probable jurisdiction last June. 
492 US 904,106 L Ed 2d 563,109 S Ct 
3212.

1

[1] The threshold question in this 
case is whether Ohio may constitu­
tionally proscribe the possession und 
viewing of child pornography or 
whether, as Osborne argues, our deci­
sion in Stanley v Georgia, 394 US 
557, 22 L Ed 2d 542, 89 S Ct 1243 
(1969), compels the contrary result. 
In Stanley, we struck down a Georgia 
luw outlawing the private possession

2. O sborne uluo unsuccessfu lly  ra ised  a n u m ­
ber of o ilie r cha lleng es d ia l  m e  not u t issue 
before th is  C ourt.

3. Wn have since ind icated  th a t  ou r decision

of obscene material. We recognized 
that the statute impinged upon Stan­
ley’s right to receive information in 
the privacy of his home, and we found 
Georgia’s justifications for its law in­
adequate. Id., at 564-568, 22 L Ed 2d 
542, 89 S Ct 1243.3

Stunley should not be read too 
broadly. We have previously noted 
that Stanley was a narrow holding, 
sec United Stales v 12 200—ft. Reels 
of Film, 413 US 123, 127, 37 L Ed 2d 
500, 93 S Ct 2665 (1973), and, since 
the decision in that case, the value of 
permitting child pornography has 
been characterized as "exceedingly 
modest, if not de minimis." New York 
v Ferber, 458 US 747, 762, 73 L Ed 2d 
1113, 102 S Ct 3348 (1982). But as­
suming, for the sake of argument, 
that Osborne has a First Amendment 
interest in viewing and possessing 
child pornography, we nonetheless 
find this case distinct from Stanley 
because the interests underlying 
child pornograpiiy prohibitions far 
exceed the interests justifying the 
Georgia law at issue in Stanley. Ev­
ery court to address the issue has so 
concluded. See, e.g., People v Geever, 
122 III 2d 313, 327-328, 522 NE2d 
1200, 1206-1207 (1988);

(105 U S 109]
Felton v

State, 526 So 2d 635, 637 (Ala Ct Crim 
App), a Td sub nom Ex parte Felton, 
526 So 2d 638, 641 (Ala 1988); Slate v 
Davis, 53 Wash App 502, 505, 768 P2d 
499, 501 (1989); Savory v State, 767 
SW2d 242, 245 (Tex App 1989); 
United States v Boffardi, 684 F Supp 
1263, 1267 (SDNY 1988).

In Stanley, Georgia primarily
in S tu n ley  wna "(irm ly g rounded  in I ho h 'irsl 
A m en d m en t."  Dowers v H ardw ick , -178 US 18G, 
195, 92 L Ed 2d 110. 108 S  C t 2811 (19881.
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sought to proscribe the pr' Re pos­
session of obscenity because it was 
concerned that obscenity would poi­
son the minds of its viewers. 394 US, 
at 565, 22 L Ed 2d 542, 89 S Ct 1243.' 
We responded that "[wjhntever the 
power of the state to control public 
dissemination of ideas inimical to the 
public morality, it cannot constitu­
tionally premise legislation on the 
desirability of controlling a person's 
privute thoughts." Id., nt 566, 22 L Ed 
2d 642, 89 S Ct 1243. The difference 
here is obvious: [TJlie State does not 
rely on a paternalistic interest in reg­
ulating Osborne’s mind. Rather, Ohio 
has enacted § 2907.323(A)(3) in order 
to protect the victims of child pornog­
raphy; it hopes to destroy a market 
for the exploitative use of children.

"lt is evident beyond the need for 
elaboration that a State’s interest in 
'safeguarding the physical and psy­
chological well-being of a minor' is 
'compelling.' . . . The legislative 
judgment, as well as the judgment 
found in relevant literature, is that 
the use of children as subjects of por­
nographic materials is harmful to the 
physiological, emotional, and mental 
health of the child. That judgment, 
we think, easily passes muster under 
the First Amendment.” Ferber, 458 
US, at 756-758, 73 L Ed 2d 1113, 102 
S Ct 3348 (citations omitted). It is also 
surely reasonable for the State to 
conclude that it will decrease the pro­
duction of child pornography if it pe­
nalizes those who possess and view 
the product,

4, G eorgia also arg ued  th a t  its bun on posses­
sion w as n necessary com plem ent to ile ban  on 
d is trib u tio n  (see discussion infra, i t  111), 109 1, 
Ed 2d. n l 109-110) nnd th a t  th e  possession low 
benefited th e  public  beem n j, according lo  the  
S ta te , exposure to obscene m ateria l m ig h t lead 
to  d ev ian t ecxunl beh av ior or crim es of eexunl 
violence. 39-1 US, a t  556, 22 1, Ed 2d 642, 89 S

, Ed 2d 98, 110 S C t  1691
(405 US 110) 

thereby decreasing demand. In 
Ferber, where we upheld u New York 
statute outlawing the distribution of 
citild pornograpiiy, we found u simi­
lar argument persuasive: "The adver­
tising and selling of child pornogra­
phy provide an economic motive for 
and nre thus an integral part of the 
production of such materials, an ac­
tivity illegal throughout the Nation. 
'It rarely lias been suggested that the 
constitutional freedom for speech and 
press extends its immunity to speech 
or writing used as an integral part of 
conduct in violation of a vulid crimi­
nal statute.' " Id., at 761-762, 73 L Ed 
2d 1113, 102 S Ct 3348, quoting Gi- 
boncy v Empire Storage & Ice Co. 336 
US 490, 498, 93 L Ed 834, 69 S Ct 684 
(1949).

Osborne contends that the State 
should use other measures, besides 
penalizing possession, to dry up the 
child pornography market. Osborne 
points out that in Stanley we re­
jected Georgia's argument that its 
prohibition on obscenity possession 
was a necessary incident to its pro­
scription on obscenity distribution. 
394 US, at 567-568, 22 L Ed 2d 542, 
89 S Ct 1243. This holding, however, 
must be viewed in light of the weak 
interests asserted by the State in 
that case. Stanley itself emphasized 
that we did not "mean to express 
any opinion on statutes making crim­
inal possession of other types of 
printed, filmed, or recorded materi­
als. . . .  In such cases, compelling
C l 1243. Wc found a lack of em pirica l evidence 
su ppo rtin g  the  la t te r  claim  nnd s la ted  Hint 
" '(tijm ong  Tree m en, Ihe d c lc rcn ls  o rd inarily  
lo ho applied lo provonl criinc n re  education  
nnd p u n ishm en t for violations of th e  low.
. . Id., n t 606-567, 22 I. Ed 2d 542. 89 S Ct 
1243 (cita tion om itted).

!(>!)
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reasons may exist for overriding the 
right of the individual Lo possess 
those materials.'’ Id., nt 568, 11 11, 22 
L Ed 2d 542, 89 S Ct 1243.“

Given the importance of the State's 
interest in protecting the victims of 
child pornograpiiy, we cannot fault 
Ohio for attempting to stamp out this 
vice at nil levels in the distribution 
chain. According to the State, since 
the time of our decision in Ferber, 
much of the child pornography mar­
ket has been driven underground; as 
a result, it is now difficult, if not 
impossible, to solve the child pornog­
raphy problem by only attacking pro­
duction and distribution. Indeed, 19 
States

1405 U S 111] 
have found it necessary to 

proscribe the possession of this mate­
rial.0

Other interests also support the 
Ohio law. First, as Ferber recognized, 
the materials produced by child por- 
nographers permanently record the 
victim’s abuse. The pornography’s 
continued existence causes the child

5. As th e  d issen t notes, see post, a t  141,1 1  16, 
109 L Ed 2d, a t  129-130, th e  S tun ley  C o u rt 
cited illic it possession of defense in form ation ' 
as nn exam p le  o f th e  type o f ollcnse for w hich 
com pelling s ta te  in te re s ts  m igh t ju s tify  a ban  
on possession. S tan ley , how ever, did no t su g ­
gest th a t  th is  c rim e  exhnuBlcd the  e n tire  c a te ­
gory of proscribnblc olfcuscs.

0. A la Code § 13A -12192 (1988); A riz Kev 
S tu t A nn  § 13-3553 (1989); Colo Rev S tn t 
§ 1 8  6-403 (Supp 1989); F la  S tn t §827.071
(1989); Gn Code A nn § 16-12-100 (1989); Idaho 
Code § 18-1607 (1987?; Ill Rev S tn t, cli 38, 
S 11-20-. 1 (1987); K uns S tn t A nn §21-3516 
(Supp 1989); M inn S tn t §617.247 (1988); Mo 
Rev S tn t §673.037 (Supp 1989); N eb Rev S ta t 
§ 28-809 (1989); Nev Rev S tn t § 200.730 (1987); 
O hio P e v  Code Ann §§ 2907.322 a n d  2907.323 
(Supp 1989); O kla  S tn t, T it  21. § 1021.2 (Supp 
1989); S. D. Codified Law s A nn §§ 22-22-23, 
22-22-23.1 (1988); Tex Pcnui Code A nn §43.26 
(1989 nnd Supp 1989-1990); U tnh  Code A nn 
§ 76-6n-3(lXo) (Supp 1989); W nsh Rev Code 
§ 9.G8A.070 (1989); VV Vn Code § 61-8C.3 (1989).

7. T h e  A tto rney  G en era l's  Com m ission on

victims continuing harm by haunting 
the children in years to come. 458 
US, at 759, 73 L Ed 2d 1113, 102 S Ct 
3348. The State's bun 011 possession 
und viewing encourages the possess­
ors of these materials to destroy 
them. Second, encouraging the de­
struction of these materials is also 
desirable because evidence suggests 
that pedophiles use child pornogra­
phy to seduce other children into sex­
ual activity.7

Given the gravity of the State’s 
interests in this context, we find Hint 
Ohio may constitutionally proscribe 
the possession and viewing of child 
pornography.

[2a, 3a, 4] Osborne next argues 
that even if the Stale may constitu­
tionally ban the possession of child 
pornography, his conviction 

(405 U S 1 1 2 )
is in­

valid because § 2907.323(AK3) is un­
constitutionally overbroad in that it 
criminalizes an intolerable range of 
constitutionally protected conducL.8
P ornograpiiy , for exam ple, s ta le s  (b u t "C hild  
pornograpiiy  is often  used us p a r i  of a  m ethod 
of seducing child  victim s. A child w ho is reluc- 
tn n t to engage in sexual activ ity  w ith  nn a d u lt 
o r to pose for sexually  exp licit photos can 
som etim es be convinced by view ing o th e r  c h il­
d ren  hnving 'fu n ' partic ipa ting  in th e  ac tiv ity ."  
1 A tto rney  G en era l's  Com m ission on P o rn o g ra ­
phy, F in al R epo rt 649 (1986) (footno tes om it­
ted). See ulso, U. Cnm pngiin mid 1). Polfcn- 
bcrgcr. Sexual T rafficking in C h ild ren  118
(1988); S. O 'B rien , Child P o rnograp iiy  89 
(1983).

8. [ 3 b ]  In (he F irs t A m endm ent con tex t, we 
p e rm it d e fen d an ts  to challenge s ta tu te s  on 
ov erb rend th  grounds, regard less of w h e th e r  
(he ind iv idual d e fen d an t's  conduct is c o n s titu ­
tion a lly  protected . "T h e  F irs t A m end m en t doc­
tr in e  of su b s ta n tia l o v crb read th  is nn  excep­
tion lu th e  g en era l ru le  th a t  n person to  whom 
a s ta tu te  imiy be con stitu tio na lly  app lied  c a n ­
not cha lleng e  (lie s ta tu te  on the  g rou nd  th a t it 
m ay be u n co n s titu tio n a lly  applied to o th e rs ."  
M assachusetts  v O akes, 491 US 876, 581, 105 1, 
Ed 2d 193, 109 S  Ct 2633 (1989).
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In our previous decisions discussing 
the First Amendment overbreadth 
doctrine, we have repeatedly empha­
sized that where a statute regulates 
expressive conduct, the scope of the 
statute does not render it unconstitu­
tional unless its overbreudth i3 not 
only "real, but substantial as well, 
judged in relation to the statute's 
plainly legitimate sweep." Broadrick 
v Oklahoma, 413 US oOI, 615, 37 L 
Ed 2d 830, 93 S Ct 2908 (1973). Even 
where a statute at its margins in­
fringes 011 protected expression, "fa­
cial invalidation is inappropriate if 
the'remainder of the s ta tu te . . .cov­
ers a whole range of easily identifi­
able and constitutionally proscrib-
able . . conduct ' ” New York v
Ferber, 458 US, at 770, 1 1  25, 73 L Ed 
2d 1113, 102 SCt 3348.

[2b, 5a, 6a] The Ohio statute, on its 
face, purports to prohibit the posses-

9, T h e  s ta tu te  applies only w here  nn individ­
ual possesses o r views th e  depiction of a m inor 
"w ho is n o t th e  person 's  child  o r w ard ." The 
S ta le , m oreover, does no t im pose crim inal lia ­
b ility  if  e ith e r  " (t |h e  m a te ria l o r perform ance 
Is sold, d issem in ated , disp layed, possessed, con­
tro lled , b ro u g h t or caused to be brought into 
th is  s la te , o r p resen ted  for a  bona fide a rtis tic , 
m edical, scientific, educational, religioUB, gov­
e rn m e n ta l, jud ic ia l, or o th e r  p roper purpose, 
liy o r to  a physician , psychologist, sociologist, 
sc ien tis t, teach er, person p u rsu in g  bona fide 
stu d ies or resea rch , lib ra ria n , c lergym an, pros­
ecutor, judge, o r  o th e r  person hav ing a proper 
in te re s t in th e  m ate ria l o r perfo rm ance,"  or 
"(IJhe person  know s th a t  th e  p a ren ts , g u a rd ­
ian , ur custo d ian  has consented  in w riting  to 
the  pho to g rap h in g  or uso o f th e  m inor in u 
s ta te  of n u d ity  and  to th e  m a n n e r  in which th e  
m ate ria l o r perfo rm ance is used o r tra n s ­
ferred ."  I t  is t ru e  th a t, desp ite  th e  s ta tu to ry  
exceptions, one  m ight im ag ine  circum stances 
in w hich th e  6 ln tu lo , by its te rm s, crim inalizes 
c o n stitu tio n a lly  p ro tected  conduct. If, for ex­
am ple, a p a re n t gave a  fam ily friend  0 p ic tu re  
of the  p a r e n t’s in fan t ta k e n  w h ile -the  in fan t 
was unc lo thed , the s ta tu te  w ould apply. But,

. Ed 2d 98, 110 S C t  1691 
sion of "nude" photographs of mi­
nora. We have stated that depictions 
of nudity, without more, constitute 
protected expression. See Ferber, su­
pra, at 765, n 18,73 L Ed 2d 1113,102 
S Ct 3348. Relying 011 this observa­
tion, Osborne argues that the statute 
as written is substantially overbroad. 
We are skeptical of this claim be­
cause, in light of the statute’s exemp­
tions nnd "proper purposes" provi­
sions, the statute may not be 
substantially overbroad under our 
cases.' However that may he, Os­
borne’s

[495 U S 1131 
overbrendth challenge, in 

any event, fails becuuse the statute, 
as construed by the Ohio Supreme 
Court on Osborne's direct appeal, 
plainly survives overbreadth scru­
tiny. Under the Ohio Supreme Court 
reading, the statute prohibits "the 
possession or viewing of material or
given th e  brand s ta tu to ry  exceptions and  the 
p revalence  o f child pornograpiiy , i t  is far from  
c lear th a t  (he in stan ces w here tlie s tn tu le  a p ­
plies to  co n stitu tio na lly  protected  conduct n re  
significan t enougli to w n rru n t a finding tlm t 
th e  s ta tu te  is overbroad. Cf. O akes, su p ra , ot 
689-590, 105 L Ed 2d 493. 109 S  C l 2633 
(opinion of Scnlin, J ., jo in ed  by R lackim m , J., 
con cu rring  in ju d g m en t in p a rt and  d issenting  
in part).

N o r do we find very persuasive  O sborne 's 
con ten tion  th a t  th e  s ta tu te  is u n c o n s titu tio n ­
ally  overbroad because it app lies in instances 
w here view ers o r possessors luck sc ien te r. A l­
though § 2907.323(A)(3) does not specify 11 m e n ­
ta l s ta te , Ohio law  provides th a t recklessness is 
th e  ap p ro p ria te  m ens ran  w here 11 s ta tu te  " n e i­
th e r  specifies culpab ility  no r pla in ly  ind icates 
u purpose to im pose s tr ic t liub ilily ." Ohio Rev 
S ta t A nn § 2901.21(B) (1987).

[5b] W e also do nol find a n y  m erit (0 O s­
bo rn e 's  c laim  tlio t § 2907.323IAX3) is unconsti­
tu tio n a lly  vague because it does n e t define (he 
te rm  "m in o r."  U nder O hio lnw, n m inor is 
unyonc un d er e igh teen  y ea rs  of age. Ohio Rev 
Code A nn § 3109.01 (1989).
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performance of n minor who is in a 
state of nudity, where such nudity 
constitutes a lewd exhibition or in­
volves a graphic focus on the geni­
tals, and where the person depicted is 
neither the child nor the ward of 
the person charged." 37 Ohio St 3d, 
at 252, 525 NE2d, at 1368.'° By limit­
ing the statute’s operation in 

[405 U S 114)
this

manner, the Ohio Supreme Court 
uvoided penalizing persons for view­
ing or possessing innocuous photo­
graphs of naked children. We have 
upheld similar language against 
overbreadth challenges in the past. 
In Ferber, we affirmed a conviction 
under a Now York statute that made

10. T h e  O hio Court reached th is  conclusion 
because "w hen  th e  ‘proper pu rposes’ excep­
tions s e t  fo rth  in HC 2907.323(A)(3)(a) and  (b) 
a rc  considered , the  scope of th e  p roh ib ited  
conduct narro w s significantly . T he  c le a r  p u r­
pose of th ese  exceptions . is to sanc tio n  th e  
possession or view ing c . m a te ria l dep icting  
nudo m inora w here thaL conduct is m o ra lly  
innocent. T hus, th e  only conduct p roh ib ited  by 
the  s ta tu te  is conduct w hich is not m orally  
innocent, i.e., th e  possession o r v iew irg  of th e  
described m a te ria l for p ru r ie n t purposes. So 
construed , tho  s ta tu te 's  p roscrip tion  is n o t so 
broad as to outlaw  all dep ictions o f m in o rs in a  
s ta te  o f  nud ity , b u t r a th e r  only those  dep ic­
tions w hich con stitu te  ch ild  po rn og raph y ." 37 
Ohio S t 3d, a t  251-252, 525 N E2d, n l 1367-13(38 
(em phasis in original),

11. Tho s ta tu te  up he ld  ag a in s t nn over- 
b re ad th  challenge in  F e rb e r  was, m oreover, 
a rg uab ly  less narrow ly  ta ilo red  th an  th e  s ta t ­
u te  challenged in th is  case because, u n lik e  
5 2907.323(A)(3). the  New York law  did no t 
provide a  broad ran g e  of exceptions lo  the  
gen era l proh ibition  on lew d exh ibition  o f th e  
gen itals . D espite  th is  lack o f exceptions, we 
uphold th e  New Y ork law , reaso n in g  th a t  
"(li]ow o lten , if  ever, i t  m ay be necessary  to 
em ploy ch ild ren  to cngngo in conduct c learly  
w ith in  th e  reach  of [Ihe s (u tu tc | in o rd e r to 
produce educational, m edical, o r a rtis tic  w orks 
canno t be know n w ith  ce rta in ty . Y et we se r i­
ously doubt, and  it has n o t been suggested , th a t  
these  nrgunbly im perm issib le  app lica tio ns o f 
th e  s tu tu te  am o un t to  m ore th a n  a  tin y  frac­
tion  o f th e  m a te ria ls  w ith in  th e  s ta tu te ’s

it a crime to promote the " 'lewd ex­
hibition of [a child's] genitals.’ " 458 
US, at 751, 73 L Ed 2d 1113,102 S Ct 
3348. We noted that "[t]he term 'lewd 
exhibition of the genitals’ is not un­
known in this area and, indeed, w q b  
given in Miller [v California, 413 US 
15 (37 L Ed 2d 419, 93 S Ct 2607] 
(1973),] as an example of a permissi­
ble regulation." Id., at 765,73 L Ed 2d 
1113, 102 S C t 3348."

[41)5 US 115)
[2d) The Ohio Supreme Court also 

concluded that the State had to es­
tablish scienter in order to prove a 
violation of § 2907.323(A)(3) based on 
the Ohio default statute specifying 
tliut recklessness applies when an­
other statutory provision lacks on
reach ."  458 US. a t  773, 73 L, Ed 2d i t  13. 102 S 
C t 3348.

[2c, 6b] T h e  d issen t d is ting u ish es th e  Ohio 
s ta tu te , as construed , from the  s ta tu te  upheld 
in F e rb e r on th e  ground th a t  th e  O hio s ta tu te  
proscribes "  ’lewd exh ib itions of nudity' r a th e r  
th a n  ‘lewd exh ib itions of the genitals.’ " See 
post, a t  129, 109 I, Ed 2d, n t 122 (em phasis in 
original). T h e  d issen t no tes llia l Ohio defines 
n u d ity  to include  dep ictions of pubic arens, 
bu ttocks, th e  fem ale  b reas t, nnd covered m ale  
g en ita ls  " in  u disceriiilily tu rg id  s ta te ."  Post, a t  
130, 109 h  Ed 2d, u t 123. W e do not ag ree  th a t  
th is  d is tin c tio n  betw een body a re a s  and  sp e ­
cific body p a r ts  is con stitu tio na lly  significant: 
T h e  c ru cial question  is w h e th e r  th e  depiction 
is icwd, no t w h e th e r  th e  dep iction  h ap pens to 
focus on th e  g e n ita ls  ot th e  buttocks, in  miy 
even t, how ever, O sborne would no t be e n title d  
to relief. T h e  con tex t of th e  opinion ind icates 
th a t  th e  O hio S u prem e C o urt believed th a t  
" th o  te rm  ’n u d ity ' as used in ItC 2907.3231 AX3) 
re fe rs  to o lowd exh ib ition  of ttio g e n ita ls .” 
S tu to  v Y oung, 37 Ohio S t 3d 249, 258, 525 
NE2d 1363, 1373(1988).

W e do no t concede, as Ihe d issen t suggests, 
see  post, n t 131, n 5, 109 L  Ed 2d, n t 123, th a t  
th e  s ta tu te  a s  con stru ed  m ight proscribe a 
fam ily  frien d 's  possession of nn innocuous pic­
tu re  of mi un c lo thed  infant. We acknow ledge 
(sec n 9, su p ra )  (lin t th e  s ta tu te  a s  w ritte n  
m ig h t rcncii su ch  conduct, hut a s  c o n stiu cd  the 
s ta tu te  w ould su re ly  n o t app ly  because th e  
ph o to grap h  w ould no t involve a "lew d ex h ib i­
tion  o r g ra p h ic  focus on th e  g e n ita ls "  of the  
child .
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intent specification. See n 9, supra. 
The statute on its face lacks a mens 
rea requirement, but that omission 
brings into play and is cured by an­
other low tliut plainly satisfies the 
requirement laid down in Ferber that 
prohibitions on child pornography in­
clude some element of scienter. 458 
US, ut 765, 73 L Ed 2d 1113, 102 S Ct 
3348.

[3c, 7a] Osborne contends that it 
was impermissible for the Ohio Su­
preme Court to apply its construction 
of § 2907.321(A)(3) to him—i.e., to 
rely on the narrowed construction of 
the stutute when evaluating his over- 
breadth claim. Our cases, however, 
have long held that a statute as con­
strued "may be applied to conduct 
occurring prior to the construction, 
provided such application affords fuir 
warning to the defendant]." Dom- 
browski v Pfister, 380 US 479, 491, n 
7, 14 L Ed 2d 22, 85 S Ct 1116 (1965) 
(citations omitted).11 In Handing v 
.United States,

[195 U S 110]
418 US 87, 41 L Ed 

2d 590, 94 S Ct 2887 (1974). for exam­
ple, we reviewed the petitioners' con­
victions for mailing and conspiring to 
mail an obscene advertising brochure 
under 18 USC §1461 [18 USCS 
§ 1461], That statute makes it a crime 
to mail an "obscene, lewd, lascivious, 
indecent, filthy or vile article, matter, 
thing, device, or substance." In Ham- 
ling, for the lirsl time, we construed 
the term "obscenity" as used in

12. [ 3 d ]  Thin p r in c ip h , o f  course, accords 
w ith  th e  ra tio n a le  u n d e rly in g  ovei b read th  
cha llenges. We no rm ally  do no t allow  u defen ­
d a n t  lo  challenge u law as  it is applied to 
o th e rs . In  th e  F irs t A m end m en t con tex t, how ­
ever, we liuve said  th a t  "[b jccause of th e  sen s i­
tive  n a tu re  o f c o n stitu tio n a lly  protected ex ­
pression , wc have n o t req u ired  th a t  a ll those 
su b jec t lo  overbroad reg u la tio n s  risk  prosecu­
tion  (o (cs t th e ir  righ ts . For free exp ression—of

, Ed 2d 98, 110 S C t  1691 
§ 1461 "to be limited to the sort of 
‘[latently offensive representations or 
depictions of that specific ‘hard core’ 
scxuul conduct given as examples in 
Miller v California.’ ” In light of this 
construction, we rejected the petition­
ers’ facial challenge to *ne statute as 
written, and we affirmed the petition­
ers’ convictions under the section af­
ter finding that the petitioners had 
fair notice that their conduct, was 
criminal. 418 US, at 114-116, 41 L Ed 
2d 590, 94 S Ct 2887.

[7 b ]  Like the Handing petitioners, 
Osborne had notice that his conduct 
was proscribed. It is obvious from the 
face of § 2907.323(A)(3) that the goal 
of the statute is to eradicate child 
pornography. The provision criminal­
izes the viewing nnd possessing of 
material depicting children in a state 
of nudity for other than "proper pur­
poses." The provision appears in the 
"Sex Offenses” chapter of the Ohio 
Code. Section 2907.323 is preceded by 
§ 2907.322. which proscribes "(p]an- 
dering sexually oriented matter in­
volving a minor," and followed by 
§ 2907.33, which proscribes "[d]ecep- 
tion to obtain matter harmful to juve­
niles." That Osborne’s photographs of 
adolescent hoys in sexually explicit 
situations constitute child pornogra­
phy hardly needs elaboration. There­
fore, although § 2907.323(A)(3) as 
written may have been imprecise nt 
its fringes, someone in Osborne’s po­
sition would not be surprised to learn
trn n s ''e n d en t va lue  to all society, am) not 
m erely lo those exerc ising  th e ir  r ig h ts—m ight 
he th e  loser.” U om hrow ski, 380 US, u t 486, 14
I. E<l 2d 22, 85 S  C t 1 116. But once n s ta tu te  is 
a u th o rita tiv e ly  construed , th e re  is no longer 
any  d an g er th a t  pro tected  speech w ill be de­
te rred  a n d  th e re fo re  no longer any  reason to 
ei.le i la in  th e  d e fen d a n t's  challenge to th e  slat- 
n te  on its face.
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that his possession of the four photo­
graphs at issue in this case consti­
tuted a crime.

Because Osborne had notice that 
his conduct wus criminal, iiis case 
differs from three cases upon which 
lie relies: Bouie v City of Columbia, 
378 US 347, 12 L Ed 2d 894, 84 S Ct 
1G97 (1964), Rabe v Washington,

[•11)5 U S 117]
405

US 313, 31 L Ed 2d 258, 92 S Ct 993
(1972), and Marks v United States, 
430 US 188, 51 L Ed 2d 260, 97 S Ct 
990 (1977). In Bouie, the petitioners 
had refused to leave a restuurant af­
ter being asked to do so by the restau­
rant’s manager. Although the man­
ager had not objected when the 
petitioners entered the restaurunt, 
the petition .rs were convicted of vio­
lating a South Carolina trespass stat­
ute proscribing " 'entry upon the 
lands of another . . . after notice 
from the owner or tenant prohibiting 
such entry.’ ’’ 378 US, at 349, 12 L Ed 
2d 894, 84 S Ct 1697. .Affirming the 
convictions, the South Carolina Su­
preme Court construed the trespass 
law as also making it a crime for an 
individual to remain on another's 
land after being asked to leave. We 
reversed the convictions on due pro­
cess grounds because the South Caro­
lina Supreme Court's expansion of 
the statute was unforseeable and 
therefore the petitioners had no rea­
son to suspect that their conduct was 
criminal. Id., a t 350-352, 12 L Ed 2d 
894, 84 S Ct 1697.

Likewise, in Rabe v Washington, 
supra, the petitioner had been con­
victed of violating a Washington ob­
scenity statute that, by its terms, did 
not proscribe the defendant’s con­
duct. On petitioner's appeal, the 
Washington Supreme Court never­
theless affirmed the petitioner's con­
viction, after construing the Wash­

ington obscenity statute to reach the 
petitioner. We overturned the convic­
tion becnuse the Washington Su­
preme Court's broadening of the stat­
ute wns unexpected; therefore the 
petitioner had no warning that Iub 
actions were proscribed. Id., a t 315, 
31 L Ed 2d 258, 92 S Ct 993.

And, in Marks v United States, su­
pra, we hold that the retroactive ap­
plication of the obscenity standards 
announced in Miller v California, 413 
US 15, 37 L Ed 2d 419, 93 S Ct 2G07
(1973), to the potential detriment of 
the petitioner violated the Due Pro­
cess Clause because, at the time that 
the defendant committed the chal­
lenged conduct, our decision in Mem­
oirs v Massachusetts, 383 US 413, 16 
L Ed 2d 1, 86 S Ct 975 (1966), pro­
vided the governing law. The defen­
dant could not suspect that his ac­
tions would luter become criminal 
when we expanded the range of con­
stitutionally proscribablc conduct in 
Miller.

[1>J5 U S 118]
Osborne suggests that our decision 

here is inconsistent with Shuttles- 
worth v Birmingham, 382 US 87,15 L 
Ed 2d 176, 86 S Ct 211 (1965). We 
disagree, in Shuttlesworlh, the defen­
dant had been convicted of violating 
nn Alabama statute that, when read 
literally, provided that "n person 
may stand on a public sidewalk in 
Birmingham only at the whim of any 
police ofiicer of that city.” Id., at 90, 
15 L Ed 2d 176, 8G S CL 211. We 
stated that "(l]he constitutional vice 
of so broad a provision needs no 
demonstration.” Ibid. As subse­
quently construed by the Alabama 
Supreme Court, however, the statute 
merely mude it criminal for an indi­
vidual who was blocking free passage 
along n public street to disobey a 
police officer's order to move. We 
noted Lhut "(i]t is our duty, of
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course, to accept this stale judicial 
construction of the ordinance.. . .  As 
so construed, we cannot say that the 
ordinance is unconstitutional, though 
it requires no great feut of imagina­
tion to envisage situations in which 
such nn ordinance might be unconsti­
tutionally applied." Id., at 91,15 L Ed 
2d 176, 86 S Ct 211. We nevertheless 
reversed the defendant's conviction 
because it wns not clear that the 
Stute had convicted the defendant 
under the stutute as construed rather 
than ns written. Id., nt 91-92, 15 L Ed 
2d 176, 86 S Ct 211.'3 Shuttlesworth, 
then, stands for the proposition that 
where a State Supreme Court nar­
rows nn unconstitutionally overbroad 
statute, the State must ensure tliut 
defendants are convicted under the 
statute as it is subsequently con­
strued and not ns it was originally 
written; this proposition in no way 
conflicts with our holding in this cnse.

Finally, despite Osborne’s conten­
tion to the contrary, we do not believe 
that Massachusetts v Oakes, 491 US 
576, 105 L Ed 2d 493, 109 S Ct 2633 
(1989), supports his theory of this 
case. In Oakes, the petitioner chal­
lenged n Massachusetts pornography 
statute as

[495 US 119]
overbroad; since the 

time of the defendant’s alleged crime, 
however, tb j State had substantially 
narrowed the statute through a sub­
sequent legislative enactment—an 
amendment to the statute. In a sepa­
rate opinion, five Justices agreed that 
the state legislature could not cure 
the potential overbreadth problem

13. In S h u ttle sw o rlh , we a lso  o v e rtu rn ed  th e  
defendnnt'a  conviction for vio la ting  nnolhur 
p a rt ol th e  ean ie  A labam a s ta tu te  because th a t 
provision had  been in te rp re te d  ati c rim ina liz ­
ing  an  ind iv id u a l's  failu re  to  follow a police-

. lid  2d 98, 110 S C t  1691 
through the subsequent legislative 
action; the statute was void as writ­
ten. Id., at 585-586, 105 I, Ed 2d 493. 
109 S Ct 2633.

[8a] Osborne contends that Oakes 
stands for o similar but distinct prop­
osition that, when faced with a poten­
tially overinclusive statute, a court 
may not construe the statute to avoid 
overbreadth problems and then apply 
the statute, us consLrued, to past con­
duct. The. implication of this argu­
ment is that if a sLatute is overbroad 
as written, then the statute is void 
and incurable. As a result, when re­
viewing a conviction under a poten­
tially overbroad statute, a court must 
either affirm or strike down the stat­
ute on its face, but the court may not, 
as (he Ohio Supreme Court did in this 
case, narrow the statute, affirm on 
the basis of the narrowing construc­
tion, and leave the statute in full 
force. We disagree.

First, as indicated by our earlier 
discussion, if we accepted this propo­
sition, it would require a radicnl re­
working of our law. Courts routinely 
construe statutes so as to avoid the 
statutes' potentially overbrond reach, 
apply the statute in that case, and 
leave the statute in place. In Roth v 
United States, 354 US 476, 1 L Ed 2d 
1498, 77 S Ct 1304 (1957), for exam­
ple, the Court construed the open- 
ended terms used in 18 USC § 1461 
[18 USCS § 1461], which prohibits the 
mailing of material that is "obscene, 
lewd, lascivious, indecent, filthy ci­
vile.” Justice Harlan characterized 
Roth in this way:
m an'll direction!) w hen the  policem an wns d i­
rec tin g  trnilic, und the  crim e alleged in 
S h u ttle sw o rlh  hod n o th in g  to do w ith  m otor 
traffic. 382 US. n t 93 95. 15 1, Ed 2d 176, HI) S f t  
211.
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"The words of § 1461, 'obscene, 
iev/d, lascivious, indecent, filthy or 
vile,’ connote something that is 
portrayed in n manner so offensive 
as to make it unacceptable under 
current community mores. While 
in common usage the words have 
different shades of meaning, the 
statute since its inception has al­
ways been taken as aimed at ob­
noxiously debusing portrayals of 
sex. Although the

[495 U S 120 ]
statute con­

demns such material irrespective 
of the effect it may have upon those 
into whose hands it falls, the early 
case of United States v Bennet, 24 
Fed Cas 1093 (No. 14571), put a 
limiting gloss upon the statutory 
language: the statute reaches only 
indecent material which, ns now 
expressed in Roth v United States, 
supra, a t 489 [1 L Ed 2d 1498, 77 S 
Ct 1304], ‘taken as a whole appeals 
to prurient interest.” ' Manuel En­
terprises, Inc. v Day, 370 US 478, 
482-484, 8 L Ed 2d 939, 82 S Ct 1432 
(1962) (footnotes omitted; emphasis 
in original).
See also, Hnmling, 418 US, at 112, 
41 L Ed 2d 590, 94 S Ct 2887 (quot­
ing the above). The petitioner’s con­
viction was affirmed in Roth, and 
federal obscenity lnw was left in 
force. 354 US, at 494, 1 L Ed 2d 
1498, 77 S Ct 1304.H We, moreover, 
have long respected the State Su­
preme Courts’ ability to narrow 
state statutes so us to limit the
14. D uckley v Valeo, 424 U S 1, 76-80, 46 L Ed 

2d 659, 96 S  C l 612 (1976), ia a n o th e r  lan d m ark  
case w here 11 lnw wns construed  to ovoid po ten ­
tia l o v erb rend th  problem s nnd le ft in plncc. 
Section 304(e) of th e  F ederal E lection Cam ­
paign Act, 2 USC § 434(c) (1976 ed) |2  USCS 
8 ‘134(c)], im posed c e rta in  rep o rtin g  req u ire ­
m ents on "(e jvery  person . . . w ho m ak es con­
tribu tio ns  o r  ind epend en t e x p en d itu re s"  ex­
ceeding $100 " o th e r  thn n  by c o n trib u tio n  to a

statute’s scope to unprotected con­
duct. See, e.g., Ginsberg v New 
York, 390 US 629, 20 L Ed 2d 195, 
88 S Ct 1274 (1968).

Second, we do not believe that 
Oakes compels the proposition that 
Osborne urges ns to accept. In 
Oakes, Justice Scalia, writing for 
himself und four others, reasoned 
that
"The overbreadth doctrine serves 
to protect constitutionally legiti­
mate speech not merely ex post, 
that is, after the ofTi ding statute 
is enucted, but also ex unto, that is, 
when the legislature is contemplat­
ing what sort of statute to enact. If 
the promulgation of overbroad laws 
affecting speech wns cost free . . . 
that is, if no conviction of constitu­
tionally proscribable conduct 
would be

(495 U S 121]
lost, so long as the 

offending statute wns narrowed be­
fore the final appeal . . . then leg­
islatures would have significantly 
reduced incentive to stay within 
constitutional bounds in the first 
place. When one takes account of 
those overbroad statutes that are 
never challenged, nnd of the time 
that elapses before the ones that 
are challenged are amended to 
come within constitutional bounds, 
a substantial amount of legitimate 
speech would be ’chilled’ . . . . ’’ 
491 US, nt 586, 105 L Ed 2d 493, 
109 S Ct 2633 (emphasis in origi­
nal).

puliticu) com m ittee  or c an d id a te ."  W e su ited  
th a t  "(t]o in su re  th a t  th e  rcnch of § 434(e) is 
no t im perm issib ly  broiid, we co n stru e  'ex p en d i­
tu re ' for purposes of Hint section . . .  la rench 
only funds used for com m unications Hint ex­
pressly  ndvocnlo th e  e lection  o r defea t of a 
c learly  identified ca n d id a te .” T he  section  wns 
up he ld  ns construed . 424 US, n t 80, 46 L Ed 2d 
669, 96 S  Ct 612 (footnote om itted).
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In other words, five of the Oakes Jus­
tices feared thnt if we allowed a legis­
lature to correct its mistakes without 
[laying for them (beyond the inconve­
nience of passing a new low), we 
would decrease the legislature's in­
centive to draft a narrowly tailored 
law in the first place.

Legislators who know they can 
cure their own mistakes by amend­
ment without significant cost may 
not be as careful to avoid drafting 
overbroad statutes as they might oth­
erwise be. But a similar effect will not 
be likely if u judicial construction of a 
statute to eliminate overbreadth is 
allowed to bo applii .• in the case be­
fore the court. This is so primarily 
because the legislatures cannot be 
sure that the statute, when examined 
by a court, will be saved by a narrow­
ing construction rather thnn invali­
dated for overbreadth, in the latter 
event, there could be no convictions 
under that law even of those whose 
own conduct is unprotected by the 
First Amendment. Even if construed 
to obviate overbreadth, applying the 
statute to pending cases might be 
barred by the Due Process Clause. 
Thus, careless drafting cannot be con­
sidered to be cost free bused on the 
power of the courts to eliminate over­
breadth by statutory construction.

15. U nder O sborne 's subm ission, even w here  
th e  construction  e lim in a tin g  overb rend th  oc­
cu rs  in ii civil cose, th e  s ta tu te  could n u t be 
app lied  to conduct occurring  p rio r lo th e  deci­
sion; for a ltho ugh  p la in ly  w ith in  rench  of th e  
te rm s of th e  s ta tu te  and  p la in ly  nu t o th e rw ise  
protected  by th e  F irs t A m endm ent, u n til t!ic 
s ta tu te  w as narrow ed  to com ply w ith  th e  
A m endm ent, the  conduct was no t illegal.

10. [7d, 8c] In te rm s o f app ly ing a  ru lin g  to 
(lending cases, we see no difference of c o n s titu ­
tion a l im port betw een a c o u rt u liirm ing n con­
viction n ite r  con stru ing  a  s ta tu te  to avoid fa ­
cial invalidation  on th e  g round of overb rend th ,

E<l 2d 98, 110 SCT 1691
[7c, 8b] There ore also other consid­

erations. Osborne contends that 
when courts construe stututes so us to 
eliminate overbreadth, convictions of 
those found guilty of unprotected con­
duct covered by the statute must be 
reversed and uny further 

(495 US 122]
convic­

tions for prior reprehensible conduct 
are barred.14 Furthermore, because 
he contends that overbroad laws im­
plicating First Amendment interests 
nre nulliLies nnd incapable of valid 
application from the outset, this 
would mean that judicial construc­
tion could not save the statute even 
ns applied to subsequent conduct un­
protected by the First Amendment. 
The overbreadth doctrine, as we have 
recognized, is indeed "strong medi­
cine," Broadrick v Oklahoma, 413 
US, nt 613, 37 L Ed 2d 830, 93 S Ct 
2908, and requiring that statutes be 
facially invalidated whenever over­
breadth is perceived would very 
likely invite reconsideration or redef­
inition of the doctrine in a way that 
would not serve First Amendment 
interests."1

Ill

[9a] Having rejected Osborne's 
Stanley nnd overbrendth arguments, 
we now reach Osborne's final objec-
am l affirm ing a conviction a f te r  rejecting  a 
claim  th a t  th e  conduct nl issue is not w ith in  
Hie te rm s o f th e  s ta tu te . In both s itu a tio n s . th e  
Due Process C lause  would req u ire  fnir w arn ing  
to th e  de fen dan t th a t  the  s ta tu to ry  proscrip- 
tion , os con stru ed , covers his conduct. But even 
w ith  Ihe due process lim ita tion , cou rts  repeat- 
edly alfirm  convictions a fte r  rejec ting  nonfriv- 
olotm claim s th u t th e  conduct a t  issue is not 
forbidden by th e  te rm s of the  s ta tu te  As a r ­
gued ea rlie r, th e re  io no doub t w hatsoever th a t 
O sborne 's conduct is proscribed by th e  te rm s of 
tho child po rn og raph y  s ta tu te  involved here
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tion to his conviction: his contention 
thnt he was denied due process be­
cause it is unclear thnt his conviction 
wns based 011 u finding tliut each of 
the elements of § 2907.323(A)(3) was 
present.17 According

(495 U S 123)
to the Ohio Su­

preme Court, in order to secure a 
conviction under § 2907.323(A)(3), the 
State must prove both scienter and 
that the defendant possessed mate­
rial depicting a lewd exhibition or a 
graphic focus on genitals. The jury in 
this case was not instructed tliut it 
could convict Osborne only for con­
duct that satisfied these require­
ments.

[10] The State concedes the omis­
sions in the jury instructions, but ar­
gues that Osborne waived his right to 
assert this due process challenge be­
cause he failed to object when the 
instructions were given at his trial. 
The Ohio Supreme Court so held, cit­
ing Ohio low. The question before us 
now, therefore, ig whether we are 
precluded from reaching Osborne’s 
due process challenge because coun­
sel’s failure to comply with the proce­
dural rule constitutes on independent 
state-law ground adequate to supporL 
the result below. We have no diffi­
culty agreeing with the State that 
Osborne’s counsel’s failure to urge 
thnt the court instruct the jury 011 
scienter constitutes an independent 
and adequate state-law ground pre­
venting us from reaching Osborne's 
due process contention on that point. 
Ohio law states that proof of scienter 
is required in instances, like the pres­
ent one, where a criminal statute 
does not specify the applicable men­
tal state. See n 9, supra. The state 
procedural rule, moreover, serves the

17. [ 9 b ]  "(TJhe Duo ProccBS C lause  pro tec ts
th e  accused ngn insl convic tion  except upon 
proof beyond n rensunnble d o u b t o f every  foci

State’s important interest in ensur­
ing that counsel do their part in pre­
venting triul courts from providing 
juries with erroneous instructions.

[11] Wit’u respect, to the trial 
court's failure to instruct on lewd­
ness, however, we reach a diirerent 
conclusion: Based upon our review of 
the record, we believe that counsel’s 
failure to object 011 this point does not 
prevent us from considering Os­
borne's constitutional claim. Os­
borne’s trial was brief: Tho State 
called only the two arresting officers 
to the stand; the defense summoned 
only Osborne himself. Right before 
trial, Osborne’s counsel moved to dis­
miss the case, contending 

(495 U S 124)
that

§ 2907.323(A)(3) is unconstitutionally 
overbroad. Counsel stated:

'Tin filing a motion to dismiss 
based on the fact that [the] statute 
is void for vagueness, overbroad 
. . . The statute’s overbroad be­
cause . . .  a person couldn’t have 
pictures of his own grandchildren; 
probably couldn’t even have nude 
photographs of himself.

"Judge, if you had some nude 
photos of yourself when you were a 
child, you would probably be violat­
ing the law. . ■ .

"So grandparents, neighbors, or 
other people who happen to view 
the photograph are criminally lia­
ble under the statute. And on that 
basis I’m going to ask the Court to 
dismiss the case.” Tr 3-1.

The prosecutor informed the trial 
judge that a number of Ohio state
necessary  to  c o n s titu te  th e  crim e w itli which 
b e  is ch arg ed .”  In  re  W inahip, 397 US 3 5 8 ,3G4, 
25 I, lid  2d 368, 90 S  C:t 10G8 (1970).
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courts had recently rejected identical 
motions challenging § 2907.323(A)(3). 
Tr 6-6. The court then overruled the 
motion. Id., nt. 7. Immediately there­
after, Osborne’s counsel proposed 
various jury instructions. Ibid.

Given this sequence of events, we 
believe thnt we muy reach Osborne’s 
due process claim because we are con­
vinced that Osborne’s attorney 
pressed the issue of the State’s failure 
of proof on lewdness before the trial 
court and, under the circumstances, 
nothing would be gained by requiring 
Osborne's lawyer to objecL u second 
time, specifically to the jury instruc­
tions. The trial judge, in no uncertain 
terms, rejected counsel's argument 
that the statute as written was over­
broad. The State contends that coun­
sel should then have insisted thnt the 
court instruct the jury on lewdness 
because, absent a finding that this 
element existed, a conviction would 
be unconstitutional. Were we to ac­
cept this position, we would " 'force 
resort to an arid ritual of meaning­
less form,’ . . , and would further no 
perceivable state interest," James v 
Kentucky, 466 US 341, 349, 80 L Ed 
2d 346, 104 S Ct 1830 (1984), quoting 
Staub v City of Baxley, 355 US 313, 
320, 2 L Ed 2d 302, 78 S Ct 277 (1958), 
and citing Henry

(495 U S 125]
v Mississippi, 379 

US 443, 448-449, 13 L Ed 2d 408, 85 S 
Ct 564 (1965). As Justice Holmes 
warned us years ago, "lw]hatever 
springs the State may set for those 
who are endeavoring to assert rights 
that the State confers, the assertion 
of federal rights, when plainly and 
reasonably made, is not to be de-

18. T ho Alnbnmu.court hud s ta led : " 'T h e r e  
m u st he n ru lin g  sough t and  noted on before 
th e  trin l jud ge  enn be pu t in e rro r . H ero  (here  
wns no ru lin g  nBked o r invoked ns to th e

, Ed 'J.) 08. 1 1 0 S  Ut 1691 
feated under the name of local prac­
tice.” Davu v Wechsler, 26J US '22, 
24, 68 L Ed 143, 44 S Cl 13 (1923).

Our decioion here is analogous lo 
our decision in Dougins v Alabama, 
380 US 4lo, 13 L Ed 2d 934, 85 S Ct 
1074 (1965). In that case, the Ala­
bama Supreme Court had held that a 
defendant had waived his confronta­
tion clause objection to the rending 
into evidence of u confession that he 
had given. Although not following 
the precise procedure required by Al­
abama law,18 the defendant bad" un­
successfully objected to the prosecu­
tion’s use of the confession. We 
followed "our consistent holdings 
that the adequacy of stale procedural 
bars to tho nssertion of federal ques­
tions is itself a federal question” nnd 
stated that ”[i]n determining the suf­
ficiency of objections we have applied 
the general principle that an objec­
tion which is ample and timely to 
bring the alleged federal error to the 
attention of the trinl court and en­
able it to take appropriate corrective 
action is sufficient 10  serve legitimate 
state interest, and therefore sufficient 
to preserve the claim for review 
here." Id., nt 422,13 L Ed 2d 934, 85 S 
Ct 1074. Concluding that ”[n]o legiti­
mate slate interest would have been 
served by requiring repetition of a 
patently futile objection,” we held 
that the Alabama procedural ruling 
did not preclude our consideration of 
the defendant's constitutional claim. 
Id., at 421-422, 13 L Ed 2d 934, 85 S 
Ct 1074. We reach a similar conclu­
sion in this case.

IV
(12] To conclude, although we find

questions em bracing  th e  alleged  confession.' " 
380 US, n t 421, 13 I, Ed 2d 934. 85 S  Ut 1(174 
(citntion om itted).

11!)



U.S. SUPREM E COURT REPORTS 109 L Ed 2d

Osborne's First Amendment argu­
ments unperstiasive, we reverse his 
conviction nnd remand 

[1UQ U S 120]
for a new

trial in order to ensure thnt Os-

S E P A R A T E

Justice Blackmun, ooncurring.
I join the Court's opinion. I write 

separately only t.o express my agree­
ment with Justice Brennan, see post, 
at 146, n 20, 109 L Ed 2d, at 132-133, 
tlmt this Court’s ability to entertain 
Osborne’s due process claim premised 
on the failure of the trial court to 
charge the "lewd exhibition” and 
"graphic focus” elements does not de­
pend upon his objection to this failure 
at trial.

Justice Brennan, with whom Jus­
tice Marshnll and Justice Stevens 
join, dissenting.

1 agree with the Court thnt appel­
lant's conviction must be reversed. I 
do not agree, however, that Ohio is 
free on remand to retry him under 
Ohio Rev Code Ann § 2907.323(A)(3) 
(Supp 1989) os it currently exists. In 
my view, the state law, even as con­
strued authoritatively by the Ohio 
Supreme Court, is still fatally over­
broad, and our decision in Stanley v 
Georgia, 394 US 557, 22 L Ed 2d 542, 
89 S Ct 1243 (1969), prevents the 
State from criminalizing appellant’s 
possession of the photographs at issue 
in this case. I therefore respectfully 
dissent.

1. O ilier provisions of Ohio low re la tin g  to 
child pornography ore  not p h rased  in te rm s of 
"n u d ity .” F o r exam ple, O hio Rev Code A nn 
9 2907.321 (Supp 1989) p roh ib its th e  know ing 
creation , sule, d is trib u tio n , or possession of 
"obscenity  involving a  m in o r.” Section 
2907.322 p roh ib its  th e  know ing c rea tion , sale, 
d is tribu tion , o r possession of m n tcrin ls  dep ict­
ing a m inor engag ing in "sexual uctiv ily” (de­
fined us "sexual conduct or sexual con tac t,"  see

home’s conviction stemmed from n 
finding thnt the State had proved 
each of the elements of 
§ 2907.323(A)(3).

So ordered.

O P IN IO N S

I

A
As written, the Ohio statute 

is plainly overbroad. Section 
2907.323(A)(3) makes it a crime to 
"(pjossess or view any material or 
performance thaL shows a minor who 
is not the person’s child or ward in a 
state of nudity.” Another section de­
fines "nudity” as

"the showing, representation, or 
depiction of human male or female 
genitals, pubic area, or buttocks 
with less than a full, opaque cover­
ing, or of a female breast with less 
than a full opaque covering of any 
portion thereof

(195 U S 127]
below the top of 

(he nipple, or of covered male gen­
itals in a discernibly turgid state.” 
§ 2907.01(H).

In short, §§ 2907.323 and 2907.01(H) 
use simple nudity, without more, as a 
way of defining child pornography.1 
But os our prior decisions have made 
cleur, " 'nudity alone’ does not place 
otherwise protected material outside 
the mantle of the First Amendment.” 
Schad v Mount Ephruim, 452 US 61, 
66, 68 L Ed 2d 671, 101 S Ct 2176
(1981) (quoting Jenkins v Georgia, 
418 US 153, 161, 41 L Ed 2d 642, 94 S
§§2907.01(A), 111), (C)), m astu rb a tio n , o r besti­
ality . T ho docum en ted  h a rm  from  child por­
no graphy  a rises chiefiy from  th e  typo o f ob­
scene m a te r ia ls  th a t  w ould be punished uu do r 
th ese  provisions, rn lh e r  th a n  from  the  dep ic­
tion s of m ere  "n u d ity "  th a t  n re  c rim inalized  in 
§2907.323. See New Y ork v Ferb er, 458 US 
747, 779, n 4. 73 I, Ed 2d 1113, 102 S Cl 3348
(1982) (Stevens, J ., con cu rring  in judgm ent).
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Ct 2750 (1974)); see also FW/PBS, 
Inc. v Dallas, 493 US 215, 224, 102 L 
Ed 2d 56, 109 S Ct 80 (1990) (plurality 
opinion); id., nt 238, n 1, 102 L Ed 2d 
56, 109 S Ct 80 (Brennan, J., concur­
ring in judgment); Doran v Salem 
Inn, Inc., 422 US 922, 932-933, 45 L 
Ed 2d 648, 95 S Ct 2561 (1975); South­
eastern Promotions, Ltd. v Conrad, 
420 US 546, 557-558, 43 L Ed 2d 448, 
95 S Ct 1239 (1975); California v 
LaRue, 409 US 109, 118, 34 L Ed 2d 
342, 93 S Ct 390 (1972). In Erznoznik 
v City of Jacksonville, 422 US 205, 
213, 45 L Ed 2d 125, 95 S Ct 2268 
(1975), for example, we invalidated a 
statute that "would [have] bar[red] a 
film containing a picture of a hnby’3 
buttocks, the nude body of n war vic­
tim, or scenes from a culture in which 
nudity is indigenous. The ordinance 
also might [have] prohibited] news­
reel scenes of the opening of an art 
exhibit ns well ns shots of bathers on 
a beach." The Ohio law as written

2. T he C o urt h in ts  th a t  § 2907.323’s exem p­
tions nnd "p ro p e r  purposes" provisions m ig h t 
save it from  being overbroud. See an te , u t 112, 
109 I, Ed 2d, a t  111. I d isagree . T h e  en u m e r­
a ted  "p rop er pu rposes" (e.g., a "bo na  fide nrlis- 
tic, m edical, scientific, educu tionul . . .  o r 
o th e r  p rop er purpose") a rc  s im u ltan eo u sly  too 
vague a n d  too narro w . W lm t is a n  acceptab le 
" a rtis tic "  pur|x>se? W ould e ro tic  a r t  along the 
lines o f R obert M ap p le tho rp e 's  qualify? W liat 
is n valid "sc ientific" or "ed u c a tio n a l” purpose? 
W lint abo u t sex m an uals?  Sec, e.g., Fuloona v 
I lu s tlo r  M ugnzine, Inc. C07 F  Supp  1341 (ND 
Tex 1985), nlTd, 799 F2d 1000 (CA5 1986). 
W lm t iB a perm issib le  "o th e r  p rop er p u rp o se '?  
W lm t ab o u t photos ta k e n  for one purpose and  
rec ircu la ted  for o th e r, m ore p ru r ie n t  purposes? 
T he  "p ro p er pu rposes" s ta n d a rd  ap p ea rs  lo 
c re a te  prob lem s nnnlogous to those  th is  C ourt 
lias encou n tered  in describ ing  tho "red eem ing  
social im p o rtan ce"  of obscenity. See Pope v 
Illinois, 481 US 497, 500-501, 95 L Ed 2d 439, 
107 S  C t 1918 (1987); id., n t 513-519,95 1, Ed 2d 
439, 107 S  C t 1918 (Stevens, J ., d issenting); 
S m ith  v U n ited  Stolen, 431 US 291, 319-321, 52 
L Ed 2d 324, 97 S  C t 176G (1977) (SleveiiB, J., 
dissenting); PnriB A du lt T h e a tre  1 v S la ton , 413

. Ed 2d 98, 110 S C I  1891 
has the same broad coverage and is 
similurly unconstitutional.2

(495 US 128]
B

Wary of the statute’s us'e of the 
"nudity” standard, the Ohio Supreme 
Court construed § 2907.323(A)(3) to 
apply only "where such nudity consti­
tutes a lewd exhibition or involves a 
gruphic focus on the genitals.” State 
v Young, 37 Ohio St 3d 249, 252, 625 
NE2d 1363, 1368 (1988). The "lewd 
exhibition" and "graphic focus” tests 
not only fail to cure the overbrendth 
of the statute, but they also create a 
new problem of vagueness.

1

The Court dismisses appellant’s 
overbreadth contention in a single 
cursory paragraph. Relying exclu­
sively on our previous decision in 
New York v Ferber, 458 US 747, 73 L 
Ed 2d 1113, 102 S Ct 3348 (1982),3
US 49, 84-85, 37 1, Ed 2d 448, 93 S Cl 2828 
(1973) (B rennan , J ., d issenting); M iller v Cali­
fornia , 413 US 15. 24. 37 L, Ed 2d -119, 93 S C t 
2G07 (1973); M em oirs v A U orncy G eneral of 
M assachusetts , 383 US 413, 418, 16 L Ed 2d 1. 
86 S  C l 975 (1966) (p lu ra lity  opinion); Rotli v 
U n ited  S lu tes , 354 US 478, 484-485, 1 L Ed 2d 
1498, 77 S C t 1304 (1957).

A t th e  sam e tim e, how ever, O hio 's list of 
"p ro p er pu rposes" is too lim ited ; it excludes 
such  obviously perm issib le  u ses as (lie com ­
m ercial d is trib u tio n  of fashion plm togrnplis o r 
th e  sim ple  exchange o f p ic tu res  am ong fam ily 
and  friends. T im s, a  neighbor o r g ra n d p u re n t 
who receives a ph o to grap h  of nn unclothed 
todd ler m igh t he sub ject to c rim in a l sanctions.

3. A lthough th e  p h rase  "lew d exh ibition of 
th e  g e n ita ls” wns oficrcd ns an  exam ple of a 
perm issib le  reg u la tion  in M ille r v C alifornia, 
413 US, n t 25, 37 L Ed 2d 419, 93 S  Cl 2607, it 
wns m en tioned  in th e  C o u rt's  tre a tm e n t of a 
uagucness question . E ven th en  th e  p h rase  was 
prefaced w ith  th e  w ords "(p la ten lly  oircnsive 
rep re se n ta tio n s  or descrip tio ns.” ibid., and  in ­
cluded in  a lis t w ith  o th e r  types o f sexual 
conduct th n t served lo lim it its 6cope.
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[■105 U S 120] 
the majority reasons that the "lewd 
exhibition” standard adequately nar­
rows the statute's ambit because 
"(w]e have upheld similar language 
ugainst overbreadth challenges in the 
past." Ante, nt 114, 109 L Ed 2d, at 
112. The Court's terse explanation is 
unsatisfactory, since Ferber involved 
u law that dillera in crucial respects 
from the one here.

The New York law1 at issue in 
Ferber criminalized the use of a 
child in n " '[sjexual performance," 
defined as " ‘any performance or part 
thereof which includes sexual con­
duct by a child less than sixteen 
years of age.’ ” 458 US, at 761, 73 L 
Ed 2d 1113, 10” n t  3348 (quoting 
N if Penal Law § j.OO(l) (McKinney 
1980)). " '  "Sexual conduct" ' "  was in 
turn defined as " 'actui ’ or simulated 
sexual intercourse ,r te sexual in­
tercourse, sexual bt ty, mastur­
bation, sado-masochii. abuse, or 
lewd exhibition of the ge .iials.’ " 458 
US, at 751, 73 L Ed 2d 1113, 102 S Ct 
3348 (quoting 5 263.00(3)). Although 
we acknowledged that "nudity, with­
out moref,] is protected expression," 
id., at 766, n 18, 73 L Ed 2d 1113, 102

4. The C o u rt m a in ta in s  Hint "[tjlic con tex t of
th e  opinion ind icate s  th a t  th e  Ohio S uprem e 
C ourt believed th a t  'th e  te rm  "n u d ity "  os used 
in R C 2907.323(AX3) refe rs to a lewd exh ib i­
tion of th e  g e n ita ls .’ S la te  v Young, 37 Ohio S t 
3d 249, 268, 625 NE2d 1363, 1373 (198R)." 
A nte, n t 116, n 11, 100 L Ed 2d, a t  112 T he 
passage cited  (and quoted in part) by th e  C ourt, 
how ever, is a  descrip tion  o f ap p e lla n t's  objec­
tions a t t r ia l  nnd his a rg u m en t on appeal, not a 
precise fu rm ula tio n  by th e  Ohio Suprem e 
C ourt o f tho  "lew d ex h ib ition "  lest. Indeed, 
only two sen ten ces  oft ?r th e  qu o ta tion  cited by 
th e  m ajo rity , th e  O hio c o u rt re fe rred  lo  "lew d­
ness (ajs a  necessary  e lem en t o f nudity  un d e r R 
C 2£>07.323(AX3)." 37 Ohio S t  3d, n t 268, 525 
NE2d, a t  1373 (em phasis added). E arlie r  in its 
opinion, th e  O hio Suprem o C o urt m ore cure- 
fully a rtic u la te d  its co n stru c tion  o f tho  s ta tu te  
nnd s ta led  tliu t § 2907.323(AX3) eriniinnli7.es 
depictions of n u d ity  "w here  su ch  nud ity  consti­
tu te s  a lew d exh ib ition  or involves a  graph ic  
focuB on th e  g en ita ls ."  Id., n t 252, 525 NE2d, nt

S Ct 3348, we found that the statute 
wns not overbroad because only "a 
tiny fraction of materinls within the 
statute's reach” wtis constitutionally 
protected. Id., at 773, 73 L Ed 2d 
1113, 102 S Ct 3348; see also id., ut 
776, 73 L Ed 2d 1113, 102 S Ct 3348 
(Brennan, J., concurring in judg­
ment). We therefore upheld the con­
viction of a bookstore proprietor who 
sold films depicting young boys mas­
turbating.

The Ohio law is distinguishable 
for several reasons. First, the New 
York statute did not criminalize ma­
terials with a "graphic focus" on the 
genitals, and, ns discussed further 
below, Ohio’s "graphic focus” test is 
impermissibly capacious. Even set­
ting aside the "graphic focus” ele­
ment, the Ohio Supreme Court's 
narrowing construction is still over­
broad because it focuses on "lewd ex­
hibitions of nudity" rather than 
"lewd exhibitions of the genitals" in 
the context of sexual conduct, os in 
the New York statute at issue in 
Ferber.*

[405 US 130]
Ohio law defines "nudity" to

1368. I t  ia on th is  portion  o f th e  opinion tliut 1 
rely.

T he  Ohio S uprem o C o u rt did no t any. 
"(W |herc  b u c I i  n u d ity  c o n stitu te s  n lewd exh i­
b ition  of o r involves u g rap h ic  focus on the  
g en ita ls ."  Tho noun "e x h ib itio n "  does no t tnko 
us a m odifier tho preposition  "on ,"  nnd t) e 
c o u rt’o rep ea ted  reference  to th e  "proh ibited  
s ta te  of n u d ity "  os " a  lewd cx lv b ition  or u 
g raph ic  focus nn tho  g en ita ls ,"  iu., a t  251, 625 
N E2d, n t 1367, leuves no do ub t th a t  its choice 
of w ords w as delibera te . T he  O hio cou rt clearly  
m e a n t th e  "lew d ex h ib ition "  s ta n d a rd  lo per­
ta in  only to nu d ity  and  no t to  d isp lays of the  
gen itals . See u ! b o  ibid. (re fe rrin g  to "m orally  
in n o re n t s la te s  of n u d ity  as well ns lewd exh i­
b itions").

B u t w ere th e  C ourt today co rrec t th n t tho 
Ohio S u prem e C o urt in ten d ed  to  c rea te  a 
" 'luwd exh ib ition ' of th e  g e n ita ls "  lest, I would 
liurdly be reu ssu red . Indeed, su ch  '. confused 
npproach by th e  Ohio S u p rem e  C ourt, refer­
ring  in one p a r t o f its opinion to "lew d exliibi-
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include depictions of pubic areas, but­
tocks, the female breast, nnd covered 
male genitals "in a discernibly turgid 
state," as w e ll as depictions of the 
genituls. On its face, then, the Ohio 
lnw is much broader than New 
York’s.

In uddilion, whereas the Ohio Su­
preme Court’s interpretation uses the 
"lewd exhibition of nudity” test 
standing alone, the New York law 
employed the phrase " 'lewd exhibi­
tion of

[405 U S 131| 
the genitals’ ” in the context 

of a longer list of examples of sexual 
conduct: " 'actual or simulat’d sexual 
intercourse, deviate sexual inter­
course, sexual bestiality, masturba­
tion, [and] sado-masochistic abuse.’ ” 
458 US, ut 751, 73 L Ed 2d 1113,102 S 
Ct 3348. This syntax wns important 
to our decision in Ferber. We recog­
nized the potential for impermissible 
applications of the New York statute, 
see id., nt 773, 73 L Ed 2d 1113, 102 S 
Ct 3348, but iu view of the examples 
of "sexual conduct” provided by the 
statute, we -vere willing to assume
s ta tu te  void for vagueness. We, o f course, a re  
pow erless to c la rify  or e lab o ra te  on th e  In te r ­
p re ta tio n  of O hio law  provided by tho r.(ute 
court. Sea F reed m an  v M ary land , 380 US 61, 
60 61, 13 L Ed 2d 649, 85 S  C t 734 (1965).

5. T h e  m ajo rity  concedes tliu t "(i[f, for exuni- 
pic, a p n re n t gave a fam ily  friend a  p ic tu re  of 
the  p a re n t's  in fa n t ta k e n  w hile th e  in fa n t wns 
unclo thed , th e  s ta tu tu  would app ly ."  A nte, a t  
113, n 9, 109 L Ed 2d, n t 111. To provide 
a n o th e r  d is tu rb in g  illu s tra tio n : A w ell-know n 
com m ercial a d v e rtise m e n t for a nun tun lotion 
show s a  dog pu lling  dow n th e  bo ttom  h a lf  o f a 
young g ir l 's  bik in i, rev ea lin g  a  s ta rk  c o n tra s t 
betw een h e r  su n ta n n e d  buck an d  palo b u t­
tocks. T h a t th is  a d v e rtise m e n t m igh t be illegal 
in  Ohio is un absu rd , y e t a lto g e th e r too con­
ceivable, conclusion u n d e r  th e  language of the  
s tu tu te . "M an y  of th e  o rld 's  g re a t a r t is ts — 
Degas, R enoir, D onatello , to  nam e a  few—hav e  
w orked from  m odels u n d e r  18 y e a rs  of age, nnd 
m any  acclaim ed ph oto grap hs and  films have

, Ed 2d 98. 110 S C t  1691 
that the New York courts would not 
"widen the possibly inunlid reach of 
Hie statute by giving an expansive 
construction to the proscription on 
'lewd exhihition[s] or the genitals.’ " 
Ibid. (etnphnsis addetl). In the Ohio 
statute, of course, there is no analog 
to the elaborate definition of "sexual 
conduct" to serve ns a similar limit. 
Hence, while the New York law could 
be saved at least in part by the notion 
of ejusdem generis, see 2A C. Sands, 
Sutherland on Statutory Construc­
tion §47.17, p 166 (4th ed 1984), the 
Ohio Supreme Court’s construction of 
its law cannot.

Indeed, the brond definition of nu­
dity in the Ohio statutory scheme 
means that "child pornography" 
could include any photograph depict­
ing a "lewd exhibition” of even a 
small portion of a minor’s buttocks 
or any part of the female breast be­
low the nipple. Pictures of topless 
bathers a t r. Mediterranean bench, 
of teenagers in revealing dresses, 
nnd even of toddlers romping un­
clothed, all might be prohibited.3
included n u d e  o r p a r tia lly  clad m inors."  M as­
sa c h u se tts  v O akes, 491 U S 576, 593, 105 I, Ed 
2d -193, 109 S  C t 2633 (1989) (B ren nan , J ., 
d issenting) (footnote om ittedl. In add ition , 
th e re  is nn "ab u n d a n c e  of baby and  child pho­
tog rap hs ta k e n  every day w itho u t full fronta l 
covering, no t lo m en tion  th e  work of n rlis ts  
an d  film m akers and  nud is t fam ily sn ap sh o ts."  
Id., a t  598, 105 L Ed 2d 493, 109 S  Cl 2633 
(B rennan , J ., d issenting); see  also S ta le  v 
Schm akel, No. L-88-300, (Ohio Ct App, Oct. 13, 
1989), pn 10-11 (“|A | p n re n t pho tograph ing  his 
naked tod d le r on n h e a r  rug w ould be th re a t­
ened w ith  a  prison te rm  . . . even though 
p a ren ts  ostensib ly  have th e  sam e in te re s ts  in 
tak in g  those  p ic tu res as they  do in keeping a 
jo u rn a l or g lo a ting  about th e ir  ch ild ren 's  ac­
com plishm ents"). N one of th ese  exam ples in­
volves "sexu al conduct," Ferb er, 458 US, n t 
765, 73 L Ed 2d 1113, 102 S Ct 3348, ye t nil 
m ight be un law fu l u n d e r  th e  O hio s ta tu te .
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Furthermore,
[495 U S 132]

the Ohio law forbids 
not only depictions of nudity per se, 
but also depictions of the buttocks, 
breust, or pubic area with less than a 
"full, opaque covering." Thus, pic­
tures of fashion models wearing semi- 

' transparent clothing m ight be ille ­
gal,’ ns m ight a photograph depicting 
a fu lly clad male that nevertheless 
captured his genitals Vm a discern- 
ibly turgid state.” The Ohio statute 
thus sweeps in many types of materi­
als that are not "child pornography," 
as we used that term in Ferber, but 
ruther that enjoy fu ll First Amend­
ment protection.

It m ight be objected thnt many of 
these depictions of nudity do not 
amount to "lewd exhibitions.” But in 
the absence of any authoritative defi­
nition of thet phrase by the Ohio 
Supreme Court, we cannot predict 
which ones. M any would characterize 
a photograph of a seductive fashion 
model or alluringly posed adolescent 
on a topless European beach as

6. Cf. S teffens v S to le , <143 So 2d 90, 91 (Flo 
App 1977) (in v a lid a tin g  ns in .perm issib ly  
vague o rd in an ce  th a t  proh ib ited  "rem ale  w ait­
resses, e n te r ta in e rs  o r o th e r  em ployees of o 
public b u sin ess” from  ap p ea rin g  w ith  th e ir  
b reasts  " th in ly  covered by m esh , t ra n sp a re n t 
n e t or law n sk in  tig h t m a te r ia ls  w hich a rc  
flesh colored and  w orn sk in  tig h t, so ns to 
app ear uncovered ,"  on th e  g round th a t  "|i]n  
view of th e  sc a n ty  fem ale app are l w hich is now 
sociully accep tab le  in public p a rtic u la rly  on 
beaches, th e  descrip tion  o f th e  type of c lo th ing  
forbidden by th is  o rd in ance  is ex trem ely  u n ­
clear").

7. O th e r  c o u rts  hav e  found it  necessary  to 
equate  "lew d" w ith  "obscene" in o rd e r  to nvoid 
overb read th  und vagueness problem s. See, e.g., 
U nited  S ta te s  v 12 209—ft. Reels o f F ilin , 413 
US 123, 130, n 7, 37 L Ed 2d 600, 93 S  C t 2G65 
(19/3); D onncnbcrg  v S ta te , 1 Md A pp 691, 697, 
232 A 2d 264, 267 (19G7) ("lew d” nnd " In decen t"  
equ iva len t to  "obscene"; "[o ltherw ise  the  
words would bo too vogue to  c o n s titu te  a  per­
m issible s ta n d a rd  in a c rim in a l s ta tu te " ) ; S ta te  
ex rel. C oholun v D iversified T h e a tric a l Corp. 
69 M ich A pp 223, 232-233, 229 NW 2d 389, 393

"lewd," although such pictures indis­
putably enjoy constitutional protec­
tion. Indeeu, some might think that 
any nudity, especially that involving 
a minor, is by definition "lewd,” yet 
this Court has clearly establishec 
that nudity is not excluded 

[495 U S >33)
automat­

ically from the scope of the First 
Amendment. The Court today is un­
able even to hazard n guess as to 
what a "lewd exhibition" m ight 
mean; it  is forced lo rely entirely on 
an inapposite case— Ferber— that 
sim ply did not discuss, let alone de­
cide, the central issue here.

The Ohio Supreme Court provided 
few clues as to the meaning of the 
phrase "lewd exhibition of nudity." 
The court distinguishe' "child por­
nography” from "obscenity,” see 37 
Ohio St 3d, at 257, 525 NE2d, at 
1372, thereby im plying that it  did not 
believe that an exhibition was re­
quired to be "obscene” in order to 
qualify as "lewd."7 But it supplied no

(1975); S e a ttle  v M arsh all, 83 W ash 2d 665, 
672, 521 P2d 693, 697 (1974); S ta te  v V oahnrt, 
39 W is 2d 419, 429-431, 159 NW2d 1. 6-7 (19G8). 
B u t th e  O hio S u prem e C ourt apeci6cully re ­
jec ted  th is  p a th .

In my ju d g m en t, even equn ting  "lew d" w ith  
"obscene" w ould no t adequ ate ly  c la rify  m nt- 
te ra  because " th e  concept of 'obscen ity ' can n o t 
be defined w ith  sufficient specificity und c la rity  
to  prov ide fa ir  notice to persona who c re a te  
a n d  d is trib u te  sexu a lly  o rien ted  m a te r ia ls , to 
p rev en t su h stu n lia l erosion of protected  speech 
as a  byproduc t of th e  a tte m p t to nuppress 
u n p ro tec ted  Bpecch, and  lo  nvoid very  costly  
institu tion!!) h a rm s."  P a ris  A dr.lt T h e a tre  I v 
S lu lon , 413 US, a t 103, 37 L Ed 2d 44C, 93 S C t 
2628 (B rcanun , J ., dissenting); sec a lso  S ab le  
C om m unications of C alifo rn ia , inc. v FCC, 492 
U S 1 IB, 133-134, 100 I, Hkl 2d 93, 109 S  C l 2829
(1989) (B ren nan , <)., con cu rring  iu po rt nnd 
d issen tin g  iu pu rl); Pope v Illinois, 481 US 497, 
607, 95 1 Ed 2d 439, 107 S  C t 1918 (1987) 
(B ren n an , J., dissenting); id., o t 613 518, 95 L, 
E d 2d 439, 107 S  C t 1918 (Stevens, J . ,  d is se n t­
ing.)
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authoritative definition— u disturb­
ing omission in light of the absence of 
the phrase "lewd exhibition” from 
the statutory definition section of the 
Sex Offenses chapter of the Ohio Re­
vised Code. See § 2907.Ol.8 In fact, the 
word

[495 US 134]
"lewd" does not appear in

tions of n udity"  and  in u n o th c r  to "lew d exh i­
b itions o t Ihe nenitalB," w ould c rea te  a g reat 
deal of u n c e rta in ty  reg ard in g  th e  scope of 
§ 2907.323(A)(3) and lik d y  would ren d e r  th a t

8. Rovised Code § 2905.26(B), w hich wns re ­
pealed in  1974, defined "lew dness" som ew hat 
unhelpfu lly  a s  "any  ind ecen t ur obscene uct." 
As it  now rends, th e  Sex Offenses d io p te r  of 
th e  O hio Revised Code is rem arkab ly  devoid of 
any  iisu o f th e  te rm  "lew d." T h '  c rim e  or 
" im p o rtu n in g ,"  for exam ple, is d efin ’d os (lie 
so licitation  lo engage in "soxuul ac tiv ity "  or 
"scxu.d conduct." Oliio Rev Code Ann 
|  2907.07 (1976). "P ub lic  indecency" com prises 
"cxpos[ing one's] privu te  p a rts ,"  ”engag[ing] in 
u iu stu rbn tion ,"  "cngng(iug) in sexual conduct," 
o r "engsg ling j in conduct w hich to an  o rd in a ry  
observer w ould a p p ea r  lo be sexual conduct or 
m a s tu rb a tio n .” § 2907.09. "P ro s litu tio n ” is de­
scribed as engag ing  in "sexu al ac tiv ity  for 
h ire ."  O hio Rov Code A nn §§ 2907.21-2907.26 
(1975 an d  S u pp  1989).

C u rre n tly , severa l sections of the  O hio Re­
vised Code ou tside  tho Sox Offenses c h a p te r  
con tain  th e  te rm  "lew d." See Ohio Rev Code 
A nn §715 .62 (1976) ("A ny m unicipal co rp o ra ­
tion m ay . . . (pjrovide for th e  p u n ish m en t of 
all lewd an d  lascivious behnvior in th e  s tre e ts  
nnd o th e r  public  places"); O hio Rev Code A nn 
§ 07 67 .01 (0  (1988) (defining public "n u isan ce"  
ns " th a t  w hich is defined und declared  by 
s ta tu te s  to  he such and  . . . any  place in or 
upon w hich lew dncss, assignation , or p ro s titu ­
tion is conducted, pe rm itted , con tinued , o r ex­
ists, or any  place, in or upon w hich lewd, 
Indecent, lascivious, or obscene films o r pla te  
negatives [nnd so on, a rc  exhibited]"); O hio Rev 
Code A nn § 4716.30(A) (Supp 1989) (providing 
th a t "[tjlie ho lder of a  certificate  o r license 
issued u n d e r  tliis c h a p te r  iB subject to  disci­
p linary  action  by th e  s ta te  den ta l hoard for 
, . , [cjngaging in lewd o r im m oral conduct in 
connection w ith  th e  provision of d e n ta l se r ­
vices"); Ohio Rev Code A nn §4931.31 (1977) 
("No pereon sh all, w hile com m unicating  w ith 
nny o th e r  person  over a te lephone, . . . use or 
add ress Lo such  o th e r person nny w ords or 
language o f a  lewd, lascivious, o r indecen t 
c h a rac te r, n u tu rc , o r connota tion  for th e  b o I c  
purpose of annoying such o th e r  person").

T he O hio S u prem e C o urt did not refe r to any 
of these  provisions in a rtic u la tin g  its "lew d

Ed 2d 98, 110 S C t  1691 
the statutory definition of any crime 
involving obscenity or other sexunliy 
oriented materials in the Ohio Re­
vised Code. See §§2907.31-2907.35.

[495 U S 135)
Thus, when the Ohio Supreme Court 
grafted the "lewd exhibition” test 
onto the definition of nudity, it  was 
venturing into uncharted territory.6

exh ib ition "  s ta n d a rd , and  they provide little  
gu idance in  deciphering  th e  "lew d exh ibition  
of n u d ity "  test. Indeed, a ltho ugh  th e  O hio pub­
lic nu isance  s ta tu te , § 3767 .01(0 , con tain s (lie 
p h ra se  "lew dncss, assignation , or p ro s titu ­
tion ,” i t  has tiecn in te rp re ted  to re fe r only to 
conduct or behav ior and  not to photographs 
nnd o th e ’ p rin ted  m ateria ls . See Ohio v Pizza, 
No. L-8P 045 ,18  (Ohio C t App, M ur. 10, 1989), p
18. Thus, Ohio h as  followed those S ta te s  th a t  
have determ ined  th n t " th e  te rm  'lew dncss' 
doe? not app ly  to persons w ho sell po rn og ra­
phy Chicago v G eraci, 30 111 App 3d 699, 704, 
3?2 N E2d 487, 492 (1975) (em phasis added); see 
also Chicago v Festival T h e a tre  Corp. 91 III 2d 
295, 302, 438 N E2d 159, 161-162 (1982) (noting 
th a t  vurious cou rts  have held th a t  " ‘lewdness, 
assignation , o r p ro s titu tio n ' " a b a tem en t s ta t ­
u te s  a re  no t app licab le lo obscene films or 
books).

9. Indeed, iri o th e r  con tex ts th e  Ohio S u ­
prem e C o u rt h as  recognized the  difficulty of 
defining th e  te rm  "lew d." See, e.g., Colum bus v 
Rogers, 41 Ohio S t 2d 161, 163-165, 324 N E ‘2d 
563, 5GG-566 (1975) (holding void for vagueness 
city o rd inance providing th a t  " '(n |o  person 
sh a ll ap p ea r  on any public s tre e t or o th e r 
public place in a  s ta te  of nud ity  or in a  dress 
not belonging to his o r h e r  sex, or in an  inde­
cent o r lewd d r e s s '"); C olum bus v 
Schw nrzw aldcr, 39 Ohio S t 2d 61, 62-63, 313 
NE2d 798, 800 (1974) (per curiam ) (reversing , 
on grounds o f overb rend th , convictions un d e r 
d isorderly  conduct ordinance  th a t prohibited 
"  ‘d is tu rb in g !  the  good o rder und qu iet of the 
c i ty '"  an d  '" o th e rw ise  violnt[ing] th e  public 
peace by indecent end  d isorderly  conduct o r by 
lewd or lascivious behav ior*"); see also South 
Euclid v R ichardson, Nos. 61247, 54248, (Ohio 
C t App, Aug. 18, 1988), pp 1-2 (invalidating  as 
vague nnd overbroad m unicipal o rd inance s la t ­
ing th a t  "  'no  person, organ ization , club or 
association shall own, operntc, m a in ta in  or 
m annge a  bro thel or solicit, inv ite  o r en tice 
a n o th e r  to  patron ize  a b ro th e l o r lo engage in 
ac ts  o f lew dness or sexual conduct,' "  ond th a t 
defined " 'le w d n c ss '"  ns "  'sexual conduct or 
re la tio ns of such gross indecency and  so noto­
rious os to co rru p t com m unity  m orals ' ").
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Moreover, there is no longstanding, 
commonly understood definition of 
“ lewd” upon which the Ohio Su­
preme Court’s construction might be 
said to draw that can save the "lewd 
exhibition" standard from impermis­
sible vagueness.10 A t

[105 U S  130) - ' ;
common law, 

the term "lewd" included "any gross 
indecency so notorious as to tend to 
corrupt community morals," Collins 
v State, 160 Ga App 680, 682, 288 
SE2d 43, 45 (1981), nn approach that 
was "subjective" and dependent en­
tirely on a speaker’s "social, moral, 
und cultural bias." Morgan v Detroit, 
389 F  Supp 922, 930 (ED Mich 1975)." 
Not surprisingly, States with long ex­
perience in applying indecency laws 
have learned that the word "lewd" is 
"too indefinite a.id uncertain to be 
enforceable.” Courtemonche v State, 
607 SW2d 546, 546 (Tex Cr Ap j 1974).

See also Attwood v Purcell, 402 F 
Supp 231, 235 (Ariz 1975); District of 
Columbia v Walters, 319 A2d 332, 
335-336 (DC 1974). The term is often 
defined by reference to such pejora­
tive synonyms as " 'lustful, lascivi­
ous, unchaste, wanton, cr loose iu 
morals and conduct.’ " People v W il­
liams, 59 Cal App 3d 225, 229,130 Cnl 
Rptr 460, 462 (1976). But "the very 
phrases and synonyms through 
which meaning is purportedly as­
cribed serve to obscure rutlier than 
clarify." State v Kueny, 215 NW2d 
215, 217 (Iowa 1974). "To instruct the 
ju ry  that a 'lewd or dissolute’ act 
is one which i3 morally ’loose/ or 
'lawless,’ or ‘foul’ piles additional un­
certainty

[11)5 U S 137)
upon the already vogue 

words of the statute. In short, vogue 
statutory language is not rendered

10. H isto rica lly , p roh ib itio ns on "lew d" r e ts  
grew  o u t of " th e  nrcho ic vugrancy s ta tu te s  
w hich w ere  designedly  d ra fted  to g ra n t police 
and  prosecu tors a  vague nnd stan d a rd lcsa  d is ­
c re tion ."  P ry o r  v M unicipal C ourt for Los A n­
geles, 25 C al 3d 238, 248, 599 P2d 636, 641 
(1979). Wo h e ld  such  vag rancy  law s u n c o n s titu ­
tionally  vague in  P apn ch ris to u  v C ity of J a c k ­
sonville, 405 U S 156, 31 L Ed 2d 110, 92 S  Ct 
839 (1972). Cf. O hio Rev Code §716 .65 (1976) 
("A ny m u n ic ipa l corpo ra tion  m ay provide for: 
(A) Tho p u n ish m e n t of persons d is tu rb in g  th e  
good o rd e r an d  q u ie t o f th e  m u nicipal co rpo ra­
tion by c lam ors and  noises in th e  n ig h t season, 
by in tox ication , d ru n k en n ess , fighting, com ­
m ittin g  a ssa u lt, a ssa u lt and  b a tte ry , us ing  ob­
scene or p ro fan e  lang uage  in  th e  s tre e ts  and  
o th e r  public  places to  th e  ann oyan ce  o r th e  
citizens, o r  o th erw ise  vio lu ting  th e  public  
peace by in d ecen t a n d  d iso rderly  conduct, or 
by lewd o r  lascivious behav ior. (B )T lie  p u n ish ­
m en t o f on y  v a g ra n t, com m on s tr e e t  beggar, 
com m on p ro s titu te , hn b ilu n l d is tu rb e r  of tho 
peace, know n pickpocket, gam bler, b u rg la r,

th ief, w atch  stu ife r, ball gam e p lay er, a person 
w ho practices an y  tr ick , gam e, o r  device w itli 
in te n t  to Bwindle, a perron  w ho ubuscs his 
fam ily , an d  any  suspicious person who canno t 
give a reaso nab le  acco un t o f h im self") (em pha­
sis  added).

11. V irtu u lly  a n y  u c t ru n n in g  afoul o f "co n ­
v en tio n a l"  m o ra lity  can be nnd lias been  sa n c ­
tioned  u n d e r  "lew dness"  laws. See, e.g., J e lly  v 
D abney , 581 P2d 622, 626 (Wyo 1978) (describ­
ing , us pu n ishab le  u n d e r  " lew dncss" p roh ib i­
tion , crim e of " illic it c o h ab ita tio n ,"  i.e.. a 
"dw elling  o r liv ing  to g e th e r by n m an  and 
w om an, no t legally  m arried  to each  o th e r, in 
th e  m n u n cr  o f liusbund nnd wife, an d  in d u l­
gence in ac ts  of sexu a l in te rco u rse") (quo ta tion  
om itted); Egnl v S ta te , 469 So 2d 196, 198 (Fla 
A pp 1985) (" '|I ]f  fo rty  y ea rs  ago e ith e r  a m an 
o r  a  w om an h ad  du nn ed  th e  ap p a re l p o p u lar on 
o u r  b each e j today . . . such  person w ould prob­
ab ly  hove been  . . . b rand ed  us a lewd, lasc iv i­
ous, nnd ind ecen t p e rso n ’ ") (quo ting  S ln to  ex 
rel. Sw nnboro ■> M ayo, 155 Fin 330, 332, 19 So 
2d 883, 084 (1944)).
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more precise by defining it in terms of 
synonyms of equal or greater uncer­
tainty," Pryor v Municipal Court for 
Los Angeles, 25 Cal 3d 238, 249, 599 
P2d 636, 642 (1979).

The Ohio Supreme Court, more­
over, did not specify tire perspective 
from which "lewdness" is to be deter­
mined. A "reasonable" person’s view 
of "lewdness"? A reasonable pedo­
phile's? An "average" person apply­
ing contemporary local community 
standards? Statewide standards? Na­
tionwide standards? Cf. Sable Com­
munications of California, Inc. v FCC, 
492 US 115, 133-134, 106 L  Ed 2d 93, 
109 S Ct 2829 (1989); Pope v Illinois, 
481 US 497, 500-501, 95 L  Ed 2d 439, 
107 S Ct 1918 (1987); Pinkus v United 
States, 436 US 293, 302-303, 56 L  Ed 
2d 293, 98 S Ct 1808 (1978); Smith v 
United States, 431 US 291, 300, n 6, 
62 L  Ed 2d 324, 97 S Ct 1756 (1977); 
M ille r  v California, 413 US 15, 24, 37 
L  Ed 2d 419, 93 S Ct 2607 (1973); 
M ishkin  v New York, 383 US 502, 
608,16 L Ed 2d 56, 86 S Ct 958 (1966). 
Ir. sum, the addition of a "lewd exhi­
bition” standard does not narrow ad- 
et uately the statute’s reach. I f  any­
thing, it creates a new problem of 
vtgueness, affording the public little 
nolice of the statute’s ambit, and pro­
viding an avenue for " 'policemen, 
prosecutors, and juries to pursue

, E<i 2d 08, 110 S C I  1601 

their personal piedilections.'" Ko- 
lender v Lawson, 461 US 352, 358, 76 
L  Ed 2d 903, 103 S Ct 1855 (1983) 
(quoting Smith v Goguen, 415 US 
566, 575, 39 L Ed 2d 605, 94 S Ct 1242
(1974)); see also Houston v H ill, 482 
US 451, 465, and n 15,96 L Ed 2d 398, 
107 S Ct 2502 (1987),13 Given the im 
pail ant First Amendment interests 

[405 US 138] 
nt issue, the vague, broad sweep of 
the "lewd exhibition" language 
means that it  cannot cure 
§ 2907.323(A)(3)'s overbreadth.

The Ohio Supreme Court also 
added a "graphic focus" element to 
the nudity definition. This phrase, u 
stranger to obscenity regulation, suf 
fers from the same vagueness dilii- 
culty as "lewd exhibition." Although 
the Ohio Supreme Court failed to 
elaborate what a "graphic focus" 
might be, the test appears to involve 
nothing more than a subjective esti­
mation of the centrality or promi­
nence of the genitals in a picture or 
other representation. Not only is 
this factor dependent on the perspec­
tive and idiosyncrasies of the ob­
server, it  also is unconnected to 
whether the material nt issue merits 
constitutional protection. Simple nu-

12. T lie dan g er o f d iscrim in a to ry  enforce­
m e n t a ssu m es p a rtic u la r  im portance  o f the  
co n tex t o f th e  in s tan t case, w hich involves 
child po rn og raph y  w itli m ale  hom osexual over­
tones. Sadly , evidence ind icates Hint th e  over­
w helm ing  m ajo rity  o f a rre s ts  fc . violations of 
"lew dness" law s involve molo hom osexuals. 
See P ryo r, su p ra , n t 252, n  699 P2d, nt 644, n 8. 
Cf. H ouston v H ill, 482 US 4 5 1 ,9 6  L Ed 2d 398, 
107 S  C t 2502 (1987) (prosecution of m ale ho­
m osexual for in te rfe r in g  w ith  a  police officer in 
tho perfo rm an ce  of his duties); D evelopm ents 
in th e  l.aw —Sexual O rien ta tio n  and the  Law, 
102 H a rv  I, Rev 1609, 1537-1638, 1542 (1989). 
"Such uneven app lica tion  of tho law is th e

n a tu rn l consequence of a s ta tu te  w hich ns ju d i­
cially  construed m ensurc(s| the c rim ina lity  of 
conduct by com m unity  o r even individual no­
tions of w lint is d is tas tefu l behav ior.” I’ryor, 
su p ra , n l 252, 699 P2d, a t  644. T he "lewd 
exh ib ition "  s ta n d a rd  " 'fu rn ish es  a convenient 
tool for "h a rsh  nnd d iscrim inatory  enforce­
m en t by local p rosecu ting  officials, ngninsl par­
tic u la r  groups deem ed to  m erit th e ir  d isp lea­
su re ."  ' "  K olcndcr v I.awson, 461 US. n l .'’30, 
75 L, Ed 2d 903, 103 S C t 1855 (quoting I'apncli- 
rislou , 405 US. a t  170, 31 h  Ed 2d 110, 92 S  Cl 
839, in tu rn  quoting T hornh ill v Alnlmnwi, 310 
US 88, 97-98, 84 L Ed 1093, GO S C l 73(5 (1941)11
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(lity, no matter how prominent or 
"graphic,’’ is w ithin the bounds of the 
First Amendment. Michelangelo's 
"David” m ight be said to have a 
"graphic focus" on the genitals, for it 
plainly portrays them in n manner 
unavoidable to even a casual ob­
server. Sim ilarly, a painting o f a par­
tially clad girl could be said lo in ­
volve a "graphic focus,” depending on 
the picture’s lighting und emphasis,13 
as could the depictions of nude chil­
dren on the friezes that adorn our 
courtroom. Even a photograph of a 
child running nuked on the beach or 
playing in the bathtub might run 
afoul of the low, deper. ,g on the 
focus and camera angle.

In sum, the "lewd exhibition" and 
"graphic focus" tests are too vogue 
to serve as any workable lim it. Be­
cause the statute,

[•195 U S iso ]
even ns construed 

authoritatively by the Ohio Supreme 
Court, is impermissibly overbroad, I 
would hold thnt appellnnt cannot be 
retried under it."

II

Even if  the statute was not over- 
br >ad, our decision iu Stanley v Geor­
gia, 394 US 557, 22 L  Ed 2d 542, 89 S 
Ct 1243 (1969), forbids the crim inal­
ization of appellunt’s private posses­
sion in his home of the materials ut

issue. " If  the First Amendment 
means anything, it means tliut the 
State has no business telling a man, 
sitting alone in his own house, wlmt 
books he may read or what films he 
may watch." Id., at 565, 22 L  Ed 2d 
542, 89 S Ct 1243, Appellant was 
convicted for possessing four photo­
graphs of nude minors, seized from a 
desk drawer in the bedroom of his 
house during a search executed pur­
suant to a warrant. Appellnnt testi­
fied thnt he had been given the pic­
tures in his home by a friend. There 
was no evidence that the photographs 
had been produced commercially or 
distributed A ll were kept in an al­
bum that appellant lmd assembled 
for his personal use and had pos­
sessed privately for several years.

In these circumstances, the Court's 
focus on Ferber rather than Stun- 
ley is misplaced. Ferber held only 
that child pornography is "a category 
of material the production and
distribution of which is not entitled 
to First Amendment protection,” 458 
US, at 765, 73 L Ed 2d 1113,
102 S Ct 3348 (emphasis added); our
decision did not extend to private 
possession. The authority of a Slate 
to regulate the production and
distribution of 6uch materials is 

[496 US 140] 
not dispositive of its power to penal­
ize possession.13 Indeed, in Stanley

13. Sinco § 2907.323(A)(3) m akes it to  crim e 
to  "view" us well ne to possess depict ions of 
nudity , v isito rs lo tin a r t  ga lle ry  m ig h t find 
them selves in vio lation  of (lie law.

14. T he scope of § 2907.323(AX3) is res tric te d  
to  depictions of "a  m in o r who is no t tho per­
son’s child o r  w ard ."  TIiiB does not cu re  the  
overb rend th  problem , because m any c o n s titu ­
tionally  protected ph o to grap hs outlaw ed by 
th o  Btotute, sucli us com m ercial a d v ertise ­
m en ts nnd w orks o f n r t , c irc u la te  ou tside  of Ihe 
subjec t’s im m ediate  fam ily. See also on to , n l 
124, 109 I, Ed 2d, n t  118 (" ’Ju dge , if  you hud 
Borne nude photos of yo u rse lf  w hen you w ero  a 
child , you would probiihly ho vio luting tho  law. 
. . .  So g ra n d p a re n ts , neighbors, o r o th e r  peo­
ple who hap pen  to  view th e  pho tograph  a re
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crim inu lly  liable u n d e r  th e  s ta tu te 1") (quoting 
T r 3-4).

15. T he  d istinction  d raw n in S tan ley  is n e t 
a n  ano m aly  in (lie law; to  th e  c o n tra ry , we 
hav e  often protected expression  valued by lis­
teners, w hether o r no t I lie source o f th e  com ­
m u nica tion  wns fully en titled  to th e  sa feg uards 
o f the  F irs t A m endm ent, See, c g., Pacific Gas 
& E lec tric  Co. v P ublic  U tilitie s  C onun’n of 
C alifornio, 476 IIS 1. 8. 89 L Ed 2d t , 10G S Ct 
903 (1988) (plural t- opinion); C onsolidated E d­
ison Co. of New Y o i k  v  Public Service Com ui’n 
of New York, 4 17 U S fi30, 633.634, and n I. 66 
L  Ed 2d 319. 1(H) S  C l 2326 (1980); F ir s t  N a ­
tion a l B ank of Boston v Bello tti, 435 US 7G5, 
777, a n d  n 13, 05 I, Ed 2d 707, 98 S C t 1407
(1978); l.nm ont v P o stm aste r G eneral, 381 US

O SBORNE v OHIO
(1990) 495 US 103. 109 L Ed 2d 9B, 110 S  Ct 1691

we assumed that the films at issue 
were obscene and that their produc­
tion, sale, and distribution thus could 
have been prohibited under our deci­
sions. See 394 US, at 559, n 2,22 L  Ed 
2d 542, 89 S Ct 1243. Nevertheless, 
we reasoned that although the States 
"retain broad power to regulate ob­
scenity’’— nnd child pornography as 
well— "that power simply does not 
extend to mere possession by the in ­
dividual in the privacy of his own 
home." Id., at 568, 22 L  Ed 2d 542, 89 
S Ct 1243. Ferber did nothing more 
than place child pornography on the 
same level of First Amendment pro­
tection as obscene adult pornography, 
meaning that its production und dis­
tribution could be proscribed. The 
distinction established in Stunley be­
tween whut materials may be regu­
lated and how they may be regulated 
still stands. See United States v 
M iller, 776 F2d 978, 980, n 4 (CA11 
1985) (per curiam); People v Keyes,

135 Misc 2d 993, 995, 517 NYS2d 696, 
698 (1987). As Justice White re­
marked in n different context, "|(|hc 
personal constitutional rights of 
those like Stunley lo possess and rend 
obscenity in their homes and their 
freedom of tnind und thought do not 
depend on whether the materials nre 
obscene or whether obscenity is con­
stitutionally protected. Their rights 
to have and view thnt material in 
private are independently saved by 

(495 U S 141 j 
the Constitution." United States v 
Iteidel, 402 US 351, 356, 28 L  Ed 2d 
813, 91 S C t 1410(1971).

The Court today finds Stanley in ­
apposite on the ground that "the 
interests underlying child pornogra­
phy prohibitions far exceed the in­
terests justifying the Georgia law at 
issue in Stanley ” Ante, at 108, 109 
L  Ed 2d, at 108. The majority’s anal­
ysis does not withstand scrutiny.14

301, 307-308, 14 L Ed 2d 398, 85 S Ct 1493 
(1965) (B ren nan , J ., concu rting). J u s t  us the  
r ig h t of a  lis te n e r  lo receive inform ation  docs 
no t ic s t  on (ha  r ig h t of th e  p roducer to dissem ­
in a te  it, so th e  pow er to  ban  th e  production and 
d is trib u tio n  of child po rn og raph y  d„es no t im ­
ply a  con co m itan t a u th o rity  to proscribe m ere  
possession.

16. A lthough  wo held in  S tan ley  v G eorgia, 
394 US 557, 22 i, Ed 2d 542, 89 S  C t 1243 
(1969), th a t " th e  F irst a n d  F o u rtee n th  A m end­
m e n ts  p roh ib it m aking inero p riva te  posses­
sion o f obscene m a te r ia l a  crim e," id., a t  668, 
22 L Ed 2d 5 4 2 ,8 9  S C l 1243, wo acknow ledged 
th n t "com pelling  reasons m ay ex ist for ov errid ­
ing th e  r ig h t o f (lie ind iv idual to possess" o ilie r 
types of "p rin te d , filmed, o r recorded m a te r i­
a ls ."  Id., n t 568. n 11, 22 L  Erl 2d 642, 89 S  Ct 
1243. T he  m a jo rity ’s refe rence  to th is  language 
ns su p p o rt for its  decision today, see an te , nt 
110, 109 L Ed 2d, a t  109-110, ignores tho fact 
Hint footnote 11 in  S tu n ley  cited only lo 18 
USC § 793(d) 118 USCS § 793(d)), w hich c rim i­
nalizes possession o f . defense inform ation

h arm fu l lo US n a tio n a l security . To equ ate  
ch ild  pornography w ith  s ta te  secre ts  is to  read 
th e  narrow  exception carved in footnote 11 of 
S tan ley  as sw allow ing the  gen era l ru le  th a t 
th e  case established . See S ta te  v M eadows, No. 
C-850091 (Ohio C t App, Dec. 18, 1985) (Doan, 
J ., concurring) ("T he reservation  (in (00111010 
11 o f S tanley) app lies to  tru ito rou s or seditious 
m a te ria ls , nnd no t to child pornograpiiy"), 
rev ’d, 28 O hio S t 3d 43. 503 NE2d 697 (198G), 
c e r t  denied, 480 US 93G. 94 L Ed 2d 771, 107 S 
C t 1681 (1987); te e  a lso  M eadows, 28 O hio St 
3d. n t 36G-357, 503 N E2d, o t 716 (Brown, J., 
concurring). A lthough o u r decisions even in 
th e  F irs t A m endm ent a re a  hove taken  special 
no te  of the  p a ram o u n t im p ortance  of na tio na l 
se c u rity  in te re sts , see, e g .,  N ear v M innesota 
ex rel. O lson, 283 US 697, 71 6 ,7 5  i, Ed 1357. 51 
S  C t G25 (1931), wo no ne the less hav e  req u ired  a 
s tro n g  show ing of im m in e n t danger before p e r­
m ittin g  F irs t A m endm ent freedom s to he sac ­
rificed. See, e.g., New Y ork T im es Co. v U nited 
S ta te s , 403 US 713.726-727, 29 L Ed 2d 822. 91 
S  C t 2140 0 9 7 1 ) (B ren nan . J .. concurring).
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W hile the sexual exploitation of chil­
dren is undoubtedly n serious prob­
lem, Ohio may employ other weapons 
to combat it. Indeed, the State nl- 
reudy has enacted a panoply of laws 
prohibiting the creation, sale, and 
distribution of child pornography and 
obscenity involving minors. See n 1, 
supra. Ohio has not demonstrated 
why these laws are inadequate and 
why the Stnte must forbid mere pos­
session as well.

The Court today speculates that 
Ohio "w ill decrease the production of 
child pornography if  it penalizes 
those who

[•195 U S 149) 
possess and view the prod­

uct, thereby decreasing demand.” 
Ante, at 109-110,109 L Ed 2d, at 109. 
Criminalizing possession is thought 
necessary becnuse "since the time of 
our decision in Ferber, much of the 
child pornography market has been

17. T h n t 19 S tu les  have p roh ib ited  posses­
sion of child po rnography  hard ly  proves tliu t 
such un app ro ach  is in teg ra l to  effective e n ­
forcem ent of production  and d is trib u tio n  lows. 
A res tric tion  on  speech canno t he justified by 
such se lf-re fe ren tia l reasoning. In fac t, th e  dif­
ficulty o f enforcing  possession law-*—for exam ­
ple, th e  req u irem en ts  of probable cuuse  and a 
w a rra n t before a  search  m ay be u n d e r ta k e n — 
m eans th a t  p en a ltie s  for possession o re  dubi­
ous com plem ents to curbs on production , sale, 
and d is trib u tio n . See N ote, P riv a te  Possession 
of Child P o rnography: T he  T ensions Detween 
S tan ley  v G eorgia and New York v Ferb er, 29 
Wm. & M ary L  Hev 187, 212(1987) ("S lu tu to ry  
prohibition o f th e  p riv a te  possession of child 
pornography is a n  inefficient a n d  ineffective 
m enns of p rev en tin g  th e  se rious problem  of 
child eexuol abuse").

T he federal experience  il lu s tra te s  th a t  pos­
session law s o re  no t an  essen tial e le m e n t of a 
successful enforcem en t stra teg y . In  th e  P ro tec­
tion of C h ild ren  A gainst Sexual E xplo itation  
Act of 1977, Pub. 1 .95-226, 92 S tu l 7, Congress 
prohibited th e  production , d is tr ib u tio n , and 
sale o f m a te ria l dep icting  sexually  exp licit con­
duct by m inors. Sec 18 USC §§ 2251-2253(1982 
cd) (18 USCS §§ 2251-2253). C ongress a lso  c rim ­
inalized (lie m ailing , receipt, or traffick ing iu 
in te rs ta te  o r  foreign com m erce of su ch  mute-

driven underground; as u result, it  is 
now difficult, i f  not impossible, lo 
solve the child pornography problem 
by only attacking production nnd dis­
tribution." Ante, at 110-111,109 L  Ed 
2d, at 110, As support, the Court 
notes that 19 States huve "found it 
necessary" to prohibit simple posses­
sion. Ibid. Even were 1 to accept the 
Court’s empirical assumptions,17 I 
would find the Court’s 

[-195 U S 1-13]
approach

foreclosed by Stanley, which rejected 
precisely the same contention Ohio 
makes today;

"(W]e ore faced w ith the argument 
that prohibition of possession of 
obscene materials is tv necessary 
incident to statutory schemes pro­
hibiting distribution. That argu­
ment is based on alleged difficul­
ties of proving an intent to distrib-

liu l fur th e  purpose of sa le  o r d is trib u tio n  for 
sa le . See 18 USC § 2252(a) (1932 cd) 118 USCS 
§ 2252(a)). Dul Congress did not crim inalize  
m ere  possession. In th e  Child P ro tec tion  A ct of 
198-1, Pub. 1- 98-292, 98 S lo t 20-1, Congress 
enac ted  a broad revision o f th e  1977 law, re ­
m oving th e  req u irem e n t th a t  trafficking, r e ­
ce ip t, nnd m ailing  be for th e  purposes of sa le  or 
d is trib u tio n  for sale. Sec 18 USC § 2252(a) [18 
USCS § 2262(a)). F u rth e r , th e  198-1 Act e lim i­
n a te d  a req u irem en t th a t  m a te r ia l be "ob ­
scene"  before its  production , d is trib u tio n , sa le , 
m ailing , trallick iug, and  rece ip t could be found 
c rim ina l, ace § 2252(a); ra ised  th e  ago lim it o f 
p ro tec tion  from  16 to 18 y ea rs  uf age, see 
§ 225G(1); and  added s l id e r  penalties, see  
§ 2252(b), c rim ina l and  civil fo rfe itu re  p rov i­
sions, sec 2253, 2254, an d  a civil rem edy for 
person a l in ju ries. See § 2255. Even iu th e  1984 
am end m en ts , Congress d id not find it neces­
sa ry  to  ban sim ple possession N evertheless, 
th e  A tto rney  G cneru l's  Com m ission on Pornog- 
rnphy  d e te rm ined  th a t " th e  1977 Act effec­
tively  halted  th e  bulk of th e  com m ercial child 
pornography  industry , w hile  th e  1981 revisions 
have enabled  federal officials to  move aga ins t 
th e  noncom m ercial, c lan d estin e  m u ta tio n  or 
th n t in d u s try  "  1 US D ept of Ju stic e , A tto rney  
G e n e ra l’s  Comm ission on P o rnography , F ilial 
Deport fii)7 11980).
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uto or in producing evidence of ac­
tual distribution. We are not con­
vinced that such difficulties exist, 
hut even if  they did we do not think 
that they would justify infringe­
ment of the individual’s right to 
read or observe wlm t he pleases. 
Because that right 18 so fundamen­
tal to our scheme of individual lib­
erty, its restriction may not be jus-

18. The* C o urt briefly identifies two o th e r 
in tc resta  th n t it contende ju s tify  O hio 's law. 
F irst, th e  m ajo rity  describca a s ta io  in te re s t in 
destroy ing  th e  ”perm aneii[t) reco rd"  of th e  
v ic tim ’s  abuse. A nte, a t 111, 109 L Ed 2d, n l 
110. do no t bclievo th a t  th e  low in narrow ly 
tailo red  to th is  end , for th e re  is no req u irem e n t 
th n t th e  S tn te  oliow th a t  th e  child w as abused 
in the  production  o f th e  m a te r ia l i o r  even tliu t 
Ihe child  knew  th u t a photogrui h w as taken . 
Even if  th e  S ta te  could recover all copies of the 
olfenaivo p ic tu re , w hich seem s highly un likely ,
I do n o t see how a candid sh o t tak en  w ithout 
th e  m inor'o  know ledge can  "h au u [t)"  him  or 
h e r in th e  y ears to come, ibid., w hen th e re  is no 
ind ication  th a t  th o  child iu even a w a re  of its 
existence. A nd if th e  law 's purpose is p re v e n t­
ing sexuul abuse  of ch ild ren , it is underincJu- 
sive to  Ilia e x te n t th a t  i t  doeB n o t p rev en t 
parents from  photographing th e ir  ch ild ren  in a 
Btnlo of nu d ity , see, e.g., M assachusetts  v 
Oukea, 491 US 67G, (05 L Ed 2d 493, 109 S C t 
2633 (1989), or giving o th e rs  w iittc n  perm is­
sion to  do so. See, e.g., Fnloona v H u s tle r  
M agazine, Inc. 607 F S u p p  1341 (N D T cx 1985). 
T he  only res tric tio n  on p a ren ts  is th e  nebulous 
"p rop er pu rposes" provision, w hich is ren lly  no 
res tric tion  a t  all. See n 2, su p ra . M ore funda­
m en tally , even if th e  S ta te  could p resum e t i n t  
m inors n re  legahy  incom peten t to  con sen t to 
sexually  exp licit photographs, and  therefo re  
thn t all su rh  photographs could bo ou tlaw ed , it 
do* . no t follow th a t  th e  S ta te  cun proh ib it 
possession o f such p ic tu res in add ition  to  th e ir  
production. In F erb er, the C ourt w as ca re fu l lo 
lim it its  discussion to the "d is trib u tio n "  nnd 
"c ircu la tio n "  of plm tographa token  w ith o u t a 
m inor's consent. See 458 US, n t 759 nnd n 10, 
73 L Ed 2d 1113,102 S  Ct 3348; c f  B iitte rw orth  
v Sm ith , 494 US 624, 636 63G, 108 L Ed 2d 672,
110 S C t 1376 (1090); T he  Florida S t.,r  v I). J . F. 
491 US 524, 632-533,105 L E d 2d 443, 109 S  C t 
2503 (1989); S m ith  v Daily M ail Pub lish ing  Co. 
443 US 97, 103, 61 L Ed 2d 399, 99 S Ct 2667

-E d  2d 98, 110 S C t  1691
tilled by the need to euse the 
administration of otherwise valid 
criminal laws." 39*1 US, ot 5G7-5G8, 
22 L  Ed 2d 542, 89 S Ct 12-13.

A t bottom, tbe Court today is so 
disquieted by the possible exploita­
tion of children in the production of 
the pornography that it  is willing to 
tolerate the imposition of criminal 
penalties for simple possession

(1979); Cox D roodrastiiig  Corp. v Colm, -120 US 
469, 491, 43 L Ed 2d 328, 95 S  Ct 1029 (1975). 
By analogy , S tan ley  assu red ly  pro tects the  p r i­
vate  possession of obscene ad u lt pornugrnphy, 
even tho ug h  on o rgu m cn t could be m ade th n t 
"p rod uc tion  of a d u lt jioriiogrnphy cun be ns 
h u rm fu l to  ad u lt ac to rs as tb e  production of 
child po rnography  is to child ac to rs."  Note, 29 
Wm. & M ary  L Rov, su p ra , a t  204, n 144; see  
also A tto rney  G en era l's  R eport, su p ra  n  17, nt 
839-900; P o llard , R egula ting  V iolent P o rno gra­
phy, 43 V and I- Rev 125, 133-134 (19901.

Second, the  Court m a in ta in s  th n t possession 
of ch ild  po rnography  m ay he proh ibited "be­
cause  evidence suggests th n t  pedophiles use 
child  po rnography  to seduce - 'th cr  ch ild ren  
in to  sexu a l ac tiv ity ."  A nte, n t ’ 11, 109 I, Ed 2d, 
n t 110 (citing, in a footnote, ti e A tto rney  G en­
e ra l ’s Com m ission on P o rno graphy ;. T he  A tto r­
ney G en era l's  Com m ission, how ever, d e te r ­
m ined th a t  pedophiles o re  likely to use a d u lt 
ob well ns ch ild  pornography to lower th e  
in h ib itio n s  of n child  victim . See A tto rney  G en­
e ra l 's  R eport, su p ra  n 17, a t  686; see ulso Brief 
for C ovenan t H ouse c l ol. os Amici C uriae  8. n 
9 (ch arac te riz in g  th e  C ourt's a rg u m en t on th is  
po in t as "fac tua l specu lation"). F inally , Ohio's 
so lu tio n —proh ib iting  p riv a te  possession—ig­
nores fu n d am en ta l p rincip les o f ou r F irst 
A m end m en t ju risp ru d en ce . "A ssam ing  ob­
scene n a tc r io l could be proved to  creo le  o . . . 
dan g e r of illegul behavior, it would no t follow 
th a t  th e  expression  should be suppressed . 
R a ther, th e  basic  princip les of a system  of 
freedom  uf expression would req u ire  tlm l soci­
ety deol d irec tly  w ith  th e  . . . action nnd leave 
the  exp ression  olone." T. Em erson, T he  System  
of Freedom  of E xpression 494 (1970). Sec nlso 
P a ris  A du lt T h e a tre  I v S i r ‘on, 413 US, nt 
108-110, 37 h  Ed 2d 446, 93 S Ct 2628 (Ilrcn- 
nun, J ., dissenting). Tl.no, w hile ac ts  of sexual 
abuse them selves m ay be ou tlaw ed , th e  private  
possession o f photographs, m agazines, nnd 
o th e r  m a te riu ls  m ay not.
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W hile I  share the m ajority’s 
[4U5 U S 144]

con­
cerns, I  do not believe that it  has 
struck the proper bulnncc between 
the Pirst Amendment and the State’s 
interests, especially in light of the 
other means available to Ohio to 

[405 U S 145]
pro­

tect children from exploitation nnd 
the State's failure to demonstrate a 
causal lin k  between a ban on posses­
sion of child pornography and a de­
crease in its production.1* “The exis­
tence of the State’s power to prevent 
the distribution of obscene matter"—  
und of child pornography— "does not 
mean that there can be no constitu­
tional barrier to any form of practical 
exercise of that power.” Sm ith v Cal­
ifornia, 361 US 147, 155, 4 L  Ed 2d 
205, 80 S Ct 215 (1959).

I l l

Although I agree with the Court's 
conclusion that appellant's convic­
tion must be reversed because of a 
violation of due process, I do not sub­

10. T h e  notion tlm l possession of po rn og ra­
phy m ay  be  penalized  in  o rd e r  to  fac ilita te  a  
proh ib ition  on its  production , w h a tev e r th e  
righ ts of possessors, in n o t u n like  a  proposal 
th a t  new sp ap er su bscribers be held c rim in a lly  
liable for receiving th e  new spaper if they  n re  
aw are  o f  th e  p u b lish e r's  v io la tions o f  child 
labor law s. Cf. L  T ribe, A m erican  C o nstitu ­
tional L aw  915 (2d cd 1988). In bo th  cases, 
sanctions a g a in s t possession m ig h t increase 
th e  effectiveness o f concedcdly perm issible  reg­
ula tio ns on  th e  p rod uc tion  process. H ut a l­
though th e  need to  p ro tect ch ild ren  from  ex­
plo ita tion  m ay be acu te , it ca n n o t override  th e  
rig h t to  receive  th e  new sp up cr o r to  possess 
sexually  exp licit m a te r ia ls  in the  privacy of 
tho  hom e, especially  w hen less res tric tive  a l­
te rn a tiv e s  e x is t to  fu r th e r  th e  s ta te  in te re s ts  
asserted .

20. T h e  C o u rt's  op in ion  sh o u ld  no t be  tak en  
to  m ean  th a t  a p p e lla n t’s d u e  process claim  
w ith  resp ec t to th e  "lew d ex h ib ition "  and 
“graph ic  focus” e lem en ts  w ould be pracedur- 
olly b u rred  now hnd he  failed lo  object n t tr ia l.
If  a p p e lla n t's  due  process con ten tion  w ere 
no th ing  m o re  th a n  a  co m p la in t concerning  the

scribe to the Court’s reasoning re­
garding the adequacy of appellant’s 
objections nt trial. Sec ante, ut 122- 
125, 109 L  Ed 2d, nt 117-119. The 
nuqoriLy determines that appellant's 
due process rights were violated be­
cnuse tl e ju ry  was not instructed ac­
cording to the interpretation of 
§ 2907.323(A)(3) adopted by the Ohio 
Supreme Court on appeal. That is to 
say, the ju ry  wns not told that "the 
State must prove both scienter and 
that the defendant possessed mate­
rial depicting a lewd exhibition or a 
graphic focus on genitals." Ante, at 
123, 109 L  Ed 2d, ot 118. Tl. ^ -u rt 
finds that appellant's challenge to the 
trial court's failure to charge the 
"lewd exhibition” and "graphic fo­
cus” elements is properly before us, 
because appellant objected at trial to 
the overbreadth o f § 2907.323(A)(3). 
See

[495 U S 140] 
an .e, at 123-124, 109 L  Ed 2d, 

at 118. I agree with the Court’s con­
clusion that we may reach the merits 
of appellant’s claim on this point.30

.statu te 's overl ren d th , th e  suggestion th a t  lie 
would be b a rred  from  raising it now if  be  failed 
to  object u t tr ia l  .n ig h t be plausible. H ut th n t is 
nu t a p p e lla n t’s u i .'turnout. Hat her, ha mui i- 
ta in s  th a t  h is  d u e  p n e e s s  r ig h ts  w ere vio lated 
because th e  O hio Sup em e C ourt ud irined  hie 
conviction a f te r  add ing th e  e le m e n ts  o f  "lewd 
exh ib ition "  a n d  "g raph ic  fjcu s"  on app ea l, de- 
sp ite  tho fact th a t  a p p e lla n t had had no reason 
to  design a defense  stra teg y  o r in trod uce  evi­
dence  w ith  th e se  te s ta  i i m ind. T h e  ju ry , m o re­
over, m igh t huve convicted up pe llnn t p u re ly  on 
th e  basis of th e  "n u d ity "  definition, w ithout 
deciding w h e th e r  th e  m a te r ia ls  dep icted a 
"lew d exh ib ition  of n u d ity "  or involved a  
"g rap h ic  focus" on th e  gen ita ls  T hus, app el­
la n t 's  due  process c laim  is s e p a ra te  from  his 
ov e rh read th  cha llenge, see S h u ttle sw o rlh  v 
B irm ingham , 382 U S 87 ,92 , 15 L  Ed 2d 17G, 86 
S  Ct 211 (19G5), ns eve.; th e  C ourt ap p ea rs  lo 
recognize n t som e places in its opinion. See 
a n te , a t  121, 109 L  Ed 2d, a t  117 ("E ven if  
con stru ed  to  ob v ia te  overbrend th . app lying  tlie 
a tu tu lc  to  pen d ing  cases m ig h t he b a rre d  by 
th e  Due Process C lause”). T h e  d u e  process 
vio lation  in th is  case  was no t com plete un til
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But the Court does not rest there. 
Instead, in wlmt is apparently dictum 
given lbs decision to reverse appel­
lan t’s conviction on the basis of the 
first due process claim, the Court 
m aintains that u separate due pro­
cess challenge by appellant arising 
from the Ohio Supreme Court's addi­
tion of a scienter element is procedur- 
ally barred becnuse appellant failed 
to objecL ut triui to the absence of a 
scienter instruction. The Court m ain­
tains thnt § 2907.323(A)(3) m ust be 
interpreted in light of § 2901.21(B) of 
the Ohio Revised Code, which pro­
vides that recklessness is the appro­
priate mens rea where a statute 
" 'neither specifies culpability nor 
plainly indicates a purpose to impose 
strict liability.' ” Ante, at 113, n 9, 
and

(4DG U S 1471 
122-123, 109 L  Ed 2d, at 111, 

117-118. 1 cannot agree with this gra­
tuitous aspect o f the Court's reason­
ing.

First, the overbreadth contention 
voiced by appellant must be read ns 
fairly encompassing an objection 
both to the lack of an intent require­
ment and to the definition of "nudi­
ty." Appellant objected to, inter alia, 
the criminalization of the "mere pos­
session or viewing of a photograph,” 
without the need for the State to 
show additional elements. T r 4. A  
nuturnl inference from this language 
is that intent is one of the additional 
elements that the State should have 
been required to prove. There is no 
need to demand any greater precision 
from a criminal defendant, nnd in my 
judgm ent the overbrendth challenge

th e  O hio S u prem e C o urt ofiirm cd ap p e lla n t's  
conviction a f te r  re in te rp re tin g  th e  s ta tu te . Itc- 
qu irin g  (Icfuiuhitila lo object a t  trial to on  e rro r  
th a t  doea n o t ap p ea r u n til th e  app ella te  stage

Ed 2d 98, 110 S C I  1691 
was sufficient, ns a matter of federal 
law, to preserve the due process claim 
arising from the addition of a scienter 
element. As the majority acknowl­
edges, our decision in Ferber man­
dated that "prohibitions on child por­
nography include some element of 
scienter." Ante, nt 115, 109 L  Ed 2d, 
at 113 (citing Ferber, 458 US, at 7G5, 
73 L  Ed 2d 1113, 102 S Ct 3348). In ' 
Ferber we reugnized that adding nn 
intent requirement was part ol' the 
process of narrowing an otherwise 
overbroad stutute, and appellant’s 
contention that tbe statute wns over­
broad should be interpreted in that 
light. I find the Ohio Supreme Court's 
logic internally contradictory: In one 
breath it  adopted n scienter require­
ment o f recklessness to narrow the 
statute in response to appellant's 
overbreadth challenge, and then, in 
the next breath, it insisted that ap­
pellant had failed to object to the lack 
of a scienter element.

Second, even i f  appellant had 
failed to object at trial to the failure 
of the ju ry  instructions to include a 
scienter element, I cannot agree 
with the reasoning of the Ohio Su­
preme Court, unquestioned by the 
majority today, that "the omission of 
the element of recklessness [did) not 
constitute pluin error." 37 Ohio St 
3d, at 254, 525 NE2tl, at 1370. To the 
coi..rary, a judge's failure <o instruct 
the ju ry  on every element of an of­
fense violates a " 'bedrock, "axio­
matic and elementary” (constitu­
tional) principle,’ " Francis v Frank­
lin, 471 US

[495 U S 148]
307, 313, 85 L Ed 2d 344, 

105 S Ct 1965 (1985) (quoting Iu re.

would advance no leg itim ate  s ta te  in te re s t re ­
g ard in g  finality  o r com pliance w ith Blatc pro­
cedures.
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> W inship, 397 US 358, 363, 25 L Ed 2d 
368, 90 S Ct 1068 (1970)), nnd is cog­
nizable on appeal as plain error. Cf. 
Cnrella v California. -191 US 263, 268- 
269, 105 L Ed 2d 218, 109 S Ct 2419 
(1989) (Scalia, J., concurring in judg­
ment); Rose v Clark, 478 US 570, 580, 
n 8, 92 L  Ed 2d 460, 106 S Ct 3101 
(1986); Connecticut v Johnson, 460 
US 73. 85-86, 74 L  Ed 2d 823,103 S Ct 
969 (1983) (plurality opinion); Jack­
son v Virginia, 443 US 307, 320, n 14, 
61 L Ed 2d 560, 99 S Ct 2781 (1979). 
"(WJhere the error is so fundamental 
us not to submit to the ju ry  the essen­
tial ingredients of the only offense on 
which the conviction could rest, . . . 
it is necessary to take note of it on 
our own motion.” Screws v United 
States. 325 US 91, 107, 89 L  Ed 1495, 
65 S Ct 1031, 162 A L R  1330 (1945) 
(plurality opinion).

Thus, I would find properly before 
us appellant's due process challenge 
arising from the addition of the scien­
ter element, ns well os his claim 
stemming from the creation of the 
"lewd exhibition” and "graphic fo­
cus" tests.

IV

When speech is eloquent and the 
ideas expressed lofty, it is easy to find 
retrictions on them invalid. Rut were 
the First Amendment limited to such 
discourse, our freedom would be ster­
ile indeed. M r. Osborne’s pictures 
may be distasteful, but the Constitu­
tion guarantees both his right to pos­
sess them privately and his right to 
avoid punishment under an over­
broad law. 1 respectfully dissent.
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(408 U S 149]
JONAS H. W H IT M O R E , individually and as next friend of RO N ALD U EN E

SIM M O N S, Petitioner

v

ARK ANSAS et nl.

495 US 149, 109 L Ed 2d 135, 110 S Ct 1717 

[No. 88-7146]

Argued January 10, 1990. Decided April 24, 1990.

Decision: Death, row inmate held not to have standing, either individually or 
os "next friend,” to challenge validity of death sentence imposed on another 
death row inmate, who had waived right of appeal.

SUMMARY

An individual who had allegedly murdered 14 members of his family, and 
later killed or wounded 6 other people, wns tried separately in an Arkansas 
Circuit Court on each of the 2 sets of crimes, and in each case wns convicted of 
capital murder and sentenced to death. After each sentence, (1) the individual 
stated under oath his desire that no action be taken to appeal or in any way 
change his sentence, and (2) the Circuit Court, after conducting a hearing as 
to the individual’s competence to make such a waiver, concluded that his de­
cision was knowing and intelligent. In denying a priest’s petition to appeal 
one of the sentences on the individual’s behalf, the Supreme Court of 
Arkansas held that (1) the priest did not have standing to proceed (a) as "next 
friend," because it  had not been alleged that he was the individual’s spiritual 
adviser or confidant or, indeed, that the two had ever met, (b) as an aggrieved 
taxpayer under the stute constitution, or (c) as a concerned citizen seeking to 
prevent nn important legal issue from going unresolved at the appellate level;
(2) under Arkansas law, a mandatory appeal is not required in all death 
penalty cases, but capital defendants may forgo direct appeal only if  they 
have been judicially determined to have the capacity to understand the choice 
between life and death and to knowingly and intelligently waive all rights to 
uppeal; nnd (3) the Circuit Court, on the basis of the record, correctly upheld 
the individual’s waiver (754 SW2d 839). The Arkansas Supreme Court, while 
noting thnt seven possible grounds for reversal hud been discussed with the 
individual by his counsel, subsequently upheld the individual’s waiver

Briefs of Counsel, p 810, infra.
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
r. lX  (907) 465-2029 
Mail Slop 3i .V

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M February 1, 1994

SUBJECT: Possession of Child Pornography - SB 252 (Work O rder No. 8- 
LS1513\A)

TO: Senator Mike Miller 
Attn: Sharon

FRC I; Jerry Luckhaupt 
Legislative Counsel

You have asked various questions about child pornography.

1. W hat is the definition of child pornography? Child pornography is defined in 
SB 252 to be "any material that visually or aurally depicts conduct described in 
AS 11.41.455(a)" and "the production of that material involved the use of a child 
under 18 years of age who engaged in the conduct."

2. What is the history of attempts to criminalize the possession of child pornogra­
phy? In Stanley v. Geoigia. 394 U.S. 557, 22 L.Ed.2d 542, 89 S.Ct. 1243 (1969) the 
United States Supreme Court struck down a Georgia law that outlawed the private 
possession of obscene material, finding that the law impinged on Stanley’s right to 
receive information in his own home. W hether this decision protected the personal 
possession of child pornography was not considered in that case and was the subject 
of much discussion. In Ferber v. New York. 458 U.S. 747, 73 L.Ed.2d 1113, 102 S.Ct. 
3348 (1982) hints were provided that possession of child pornography would not be 
permitted under Stanley. In Ferber. the Court upheld a New York law that outlawed 
the distribution of child pornography and stated that "the value of permitting child 
pornography has been characterized as ’exceedingly modest, if not de minimis.’" 
Finally, in Osborne v. Ohio, 495 U.S. 103, 109 L.Ed.2d 98, 110 S.Ct. 1691 (1990) the 
Court finally upheld a New York statute that banned the possession or viewing of 
child pornography. The Court found that such a statute protects the victims of child 
pornography and encourages the destruction of existing child pornography.

3. W hat federal laws are there on this subject? 18 U.S.C. § 2251 et. seq. (copy 
attached) prohibits the inducement or employment of a minor for the purpose of 
producing any visual depiction of sexually explicit conduct (similar to AS 11.41.455),

LEGAL MEMORANDUM



Senator ivlike Miller 
February 1, 1994 
Page 2

the buying or selling of minors, and the distribution, mailing, and receipt of sexually 
explicit material that depicts minors engaged in that conduct. I have also attached 
copies of some other states’ laws on possession of child pornography.

4. Is there anything in our state constitution that could conflict with SB 252? The 
right to privacy clause, Article I, § 19, of the Alaska Constitution could conceivably 
be found to protect personal possession of child pornography, although I do not 
believe that such a finding is likely. The personal possession of child pornography 
could be analogized to the possession of controlled substances. In this regard, 
although the Alaska Supreme Court held that the personal possession of small 
amounts of marijuana in the home is protected under our right to privacy provision 
(the court found that state’s needs to ban its possession, e.g., its dangerousness, did 
not outweigh the privacy interests) the court did not extend this protection to other 
drugs, e.g., cocaine, whose dangerousness is proven and not subject to debate to the 
extent marijuana’s was. I:i this regard I believe the Alaska Supreme Court would 
find that child pornography is akin to cocaine in that its dangerousness and the harm 
that it can cause seem:, to be fairly well accepted and would hold that its possession 
is not protected under the Alaska Constitution.

5. What difficulties are there with SB 252? Successful prosecutions could be difficult 
as the bill requires that a person possess the visual or aural m atter knowing that the 
production of the matter involved the use of a child under the age of 18 and that the 
child engaged in the conduct that is depicted. The knowing requirement could be 
difficult to prove in certain situations. You may want to discuss this with the 
Departm ent of Law to determine their feelings on the provis;on and the need for, 
and what type of mental state, should be employed. I am also concerned with how 
this knowing requirement could be applied to aural depictions and am wondering if 
it could ever be met if the defendant did not witness the recording being made.

GPL:gc:pl
94-075.glc

Enclosure



DIVISION OF LEGAL SERVICES
4 *

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) -">5-3867 or -165-2450 
FAX (007) 465-2029 

Mail Stop 3101
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M January 25, 1994

SUBJECT: Sectional Summary of SB 252 (Work O rder No. 8-LS1513VY)

TO: Senator Mike Miller 
Attn: Sharon

FROM: Jeriy Luckhaupt<^|^__ 
Legislative Counsel

You have requested a sectional summary of the above described bill. As a 
preliminary matter, please note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill - the bill itself is the best 
statem ent of its contents.

Section 1 of the bill amends AS 11.61 by providing a new section, AS 11.61.127, that 
makes it a class B misdemeanor-^ to possess any material that visually or aurally 
depicts^ conduct that is described in AS 11.41.455(a), unlawful exploitation of a 
minor,-  knowing that the production of the material involved the use of a child 
under 18 years of age who engaged in the conduct.

GPLdmb
94-024.1mb

-  Class B misdemeanors are subject lo  a term o f imprisonment o f not more than 90 days,

AS 12.55.135(b), and to a fine o f not more than SI,000., AS 12.55.035(b).

-  AS 11.41.455(a) provides:

A  person commits the crime o f unlawful exploitation o f a m inor if, in the state and 

with the intent o f producing a live performance, film , audio recording, photograph,

negative, slide, book, newspaper, magazine, or other printed material that visually

depicts the conduct listed in (1) - (7) o f this subsection, the person knowingly 

induces or cmpioys a child under IS years o f age to engage in, or photographs, films, 

records, or televises a child under 18 years o f age engaged in, the following actual or 

simulated conduct:

(1) sexual penetration;

(2) the lewd touching o f another person’s genitals, anus, or breast;

(3p the lewd touching by another person o f the child’s genitals, anus, or breast;

(4) masturbation;

(5) bestiality;

(6) the lewd exhibition o f the child’s genitals; or

(7) sexual masochism or sadism. SECTIONAL SUMMARY
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SPONSOR STATEMENT 
SENATE BILL 252 

POSSESSION OF CHILD PORNOGRAPHY

RS 11.41.455 and RS 11.61.125, prohibits the production and 
distribution of  child pornography; current lain hoineuer does not 
address the issue of  possession.

SB 252 addresses a compelling need to “ close the loop” by 
prohibiting possession of  child pornography 3s men as 
production and distribution. It is crucial that state statutes 
address this uital issue. For as long as the supply and demand 
eHist, producers mill continue to uictimize the children inuolncd.

In Osborne u.Ohio, 495 U.S.103, 109 L.Ed.2d 98, 110 S.Ct. 1691 
(1990) the Court finally upheld a Nein York statute  that banned 
the possession or uieming of  child pornography. The Court found 
that such a statute protects the uictims of  child pornography 
and encourages the destruction of existing child pornography.

The physical and psychological trauma inflicted on uictims of  this 
sexual exploitation is so deuastating some children neuerheal.

I f  me regulate mhen people are old enough to drink, driue and 
uote in order to protect them, then mhy mould me not also 
regulate and ban the possession of  child pornography to stop 
this cycle o f  abuse in mhich the child is almays the uictim.

I urge your support of  SB 252



Sec. 11.41.455. U nlaw fu l e x p lo ita tio n  of a m inor, (a) A person 
commits the crime of unlawful exploitation of a minor if. in the state  
and with the in tent of producing a live performance, film, photograph, 
negative, slide, book, newspaper, magazine, or other printed m aterial 
tha t visually depicts the conduct listed in (1) — (6) of this subsection, 
the person knowingly induces or employs a child under IS years of age 
to engage in. or photographs, films, or televises a child under 18 years 
of age engaged in. the following actual or sim ulated conduct: 

i l l  sexual penetration:
;2 ' the lewd touching of another person’s genitals, anus, or breast: 
i3) the lewd touching by another person of the child's genitals, 

anus, or breast:
< 4» m asturbation;15' bestiality: or
(61 the lewd exhibition of the child’s genitals, 
ibi A parent, legal guardian, or person having custody or control of 

a child under 18 years of age commits the crime of unlawful exploita­
tion of a minor if, in the state, the person perm its the child to engage 
in conduct described in (a) of th is section knowing th a t the conduct is

§ 11.41.460 C r im in a l  L a w  § 11.41.470

intended to be used in producing a live performance, film, photograph, 
negative, slide, book, newspaper, magazine, or o ther printed m aterial 
th a t visually depicts the conduct.

(c) Unlawful exploitation of a m inor is a class B felony, (i) 3 ch 166 
SLA 1978; am § 1 ch 57 SLA 1983)

Cross references. —  For crime of dis­
tribution of child pornography, see AS 
11.61.125.

N O T E S  T O  D E C IS IO N S

C on vic tio n  and sentence upheld. —  A pp lied  in Qualle v. State, 652 P.2d 
See Depp v. Slate, 686 P.2d 712 (Alaska 481 (.' iska Ct. App. 19821.
Ct App 1984) Cited in Lawrence v. State, 764 P.2d

318 (Alaska Ct. App. 1988).



Soc. 11.61.125. D is tr ib u tio n  of ch ild  p o rn o g ra p h y , i a ) A person 
commits the crime ot distribution of child pornography if the person 
brings or causes to be brought into the sta te  for d istribution, or in the 
state  distributes, or in the state possesses, prepares, publishes, or 
prints with in ten t to distribute, any m aterial th a t visually depicts 
conduct described in AS 11.41.455(a). knowing th a t the production of 
the m aterial involved the use of a child under 18 years of age who 
engaged in the conduct.

(b) This section does not apply to acts th a t are an integral part of 
the exhibition or performance of a motion picture if the acts are per­
formed within the scope of employment by a motion picture operator 
or projectionist employed by the owner or m anager of a theater or 
other place for the showing of motion pictures, unless the motion 
picture operator or projectionist

(1) has a financial in terest in the theater or place in which em­
ployed; or

§ 11.61.130 A laska  St a t u t e s L I . 6 1 . 1 4 0

(2) causes the performance or motion picture to be performed or 
exhibited w ithout the consent of the m anager or owner of the theater
or other place of showing.

(c) Distribution of child pornography is a class C telonv. 
td) In this section, "distribution'’ includes delivering, selling, ren t­

ing, leasing, lending, giving, circulating, exhibiting, presenting, pro­
viding, and exchanging, whether or not for m onetary or other consid­
eration. (* 2 ch 57 SLA 1983; am 1. 2 ch 39 SLA 1985)

Cross references. —  For crime of un­
lawful exploitation o f a minor, see AS 
11.41.455.

Effect o f am endm ents. — The 985 
amendment in subsection ia i deleted ' sale 
or" preceding "distribution" and sell, or 
exhibit to others for commercial cons der­
ation" preceding "any material." inserted

"in the state distributes, o r.' und substi­
tuted "in" for "under" following "conduct 
described", und added subsection * d>.

C ollateral references. —  V a lid ity  und 
construction of statutes and ordinances 
regulating sexual performance by child. 

11 ALR-ith 239.
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t u  ( 3 3 4
The Honorable Mike Miller 
Alaska State Senate 
State Capitol
Juneau, Alaska 998001-1182

Re: SB 252 (“An Act prohibiting the possession of child pornography”)

Dear Senator Miller:

You have asked for our opinion as to the constitutionality of SB 252, “An Act prohibiting 
the possession of child pornography.” In Osborne v. Ohio, 495 U.S. 103, 110 S. Ct. 1691, 109 
L. Ed. 2d ^8 (1990), the United States Supreme Court held that a similar provision did not 
violate the United States Constitution.

It is possible, but unlikely, that the Alaska Supreme Court would conclude that this type 
of provision violates the right of privacy protected by the article I, section 22, of the state 
constitution. See Ravin v. Stare, 537 P.2d 494 (Alaska 1975). Other states that have considered 
the matter have concluded that the state has a compelling interest in protecting children from 
exploitation and that destroying the market for child pornography is reasonably related to that 
purpose. See, e.g., 'Washington v. Davis, 768 P .2d 499 (Wash. App. 198S). We have a partial 
listing of other jurisdictions that have criminalized the possession of child pornography and 
would be glad to share that list with you at your request.

I note for your general information that we anticipate prosecutions fcr this offense arising 
from the discovery of child pornography by law enforcement officers who are lawfully searching 
a residence in the course of investigating other crimes, such as drug or sexual abuse offenses.

DEPARTMENT OF LAW

CRIMINAL DIVISION

January 24, 1994

P F r p / l / r - , - ,

CONSTITUTIONALITY -  DEPT. OF LAW



The Honorable Mike Miller January 24, 1994 
Page 2

If you have any other questions or comments, please do not hesitate to contact us.

MOK\jf

cc: Deborah Behr
Assistant Attorney General

Raga Elim 
Legislative Liaison

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Margot 0 . Khtith 
Assistant Attorney\General
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H

i n

O

TITLE: "An Act prohibiting 
possession of child 
pornography"

CONTACT: C.E. Swackhammer 
Deputy Commissioner 
465-4322
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SB 252 addresses the societal problem of possession of child pornography. Alaska does 
not have a statute currently that prohibits the possession of child pornography. Alaska 
does have child exploitation laws that include the sales and/or production of child 
pornography. Production, sales, or delivery of child pornography are felony offenses. 
The statute would allow the charging of individuals found in possession of child 
pornography with a B misdemeanor.

Section one of the bill creates the crime of possession of child pornography making it a 
B misdemeanor. This is the type of crime that is typically secondary to an ongoing and 
existing investigation for a more serious crime of child exploitation. This would allow 
items that are normally found usually during the service of a search warrant in a 
different case. This would allow investigators to charge individual with possession of 
this material.

£ 4

W

<

C m

Z

o

It is widely believed that persons involved in the viewing of child pornography will 
continue to do so unless sanctions, sometimes severe, are imposed. At the very least 
this creates a market for the exploitation of children.

This statute should have little or no impact on enforcement activities as this is the type of 
violation that is typically encountered during the investigation of numerous other crimes.

The Department of Public Safety supports this legislation.

JSrchard L. Burton 
Commissioner
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MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0,0 0.0 0.0 0.0 0.0 0.0

1003 G F Match 0.0 0.0 0.0 0.0 0.0 0.0

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1006 GF/M HTIA 0.0 0.0 0.0 0.0 0.0  I 0.0

Other 0.0 0.0 0.0 0.0 0.0  I 0.0

T o ta l 0.0 0.0 0.0 0.0 0 .0  I 0.0

Estimate of current year (FY94) cost: none

POSITIONS:

FULL-TIME 0 0 o 0 0 I 0

PART-TIME 0 0 0 0 0 I 0

TEfvPORARY 0 0 0 I 0 0 I 0

A N A L Y S IS :  (Attach a separate page il necessary)

Prepared by: John Salemi. Director Phone: 2 6 4 -4 4 0 0

Division: Public Defender Agency \  Date:

Approved by Commissioner: Nancy Bear Useful I  /  n a l° : / A -  < / / ? < /
Agency: Administration L j u  /  ■ '

PREPAR ER  TO PROVIDE A LL  DISTRIB UTIO N COPIES TO  G O VER NO R 'S LEG ISLATIVE OFFICE

For further distribution information call tho Governor's Legislative Olfice Pago 1 ol 1
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SB 252

Revision Date:

Title: 'An Act prohibiting Ihe 

possession of child pornography.' 

Sponsor: Senator Miller

Requestor Senate Judiciary'

Department Affected: Administration 

BRU: Office of Pubiic Advocacy 

Component: Office of Public Advocacy

COMPONENT SERIAL NO. <13

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPfTAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUNDING SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0 0 0 0 0 0

Estimate of any current year (FY 94) cost: S 0 

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Brant McGee

Division: Office of Pubiic Advocacy

Approved by Com m issiop<_____
Agency: Department of Administration L

r —t -

Phone: 274-16B4 

Date:

Date : s / a y f r f - 7 '

Rev 01/94 
8/lc(j94/l3/02!s0252.kp

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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]
C h i l d  p o r n o g r a p h y  is v i v i d ,  h e a r t - b r e a k i n g  p r o o f  o f  o n e  c r  m o r e  
c h i l d r e n  b e i n g  s e x u a l l y  v i o l a t e d  a n d  e x p l o i t e d  a n d ,  a s  e v i d e n c e ,  
is b e y o n d  c h a l l e n g e .

E q u a l l y  u n c h a l l e n g a b l e  is t h e  c e r t a i n c v  t h a t  an a d u l t  who. 
s e x u a l l y  v i o l a t e s  a c h i l d  is, b y  d e f i n i t i o n ,  a c h i l d  m o l e s t e r .  

P r o f e s s i o n a l  s t u d y  o f  t h i s  a c t i v i t y  e s t a b l i s h e s  c o l l e c t i o n  o f  

c h i l d  p o r n  a s  a " g i v e n ” i n  t h e  l i f e  o f  v i r t u a l l y  e v e r y  i d e n t i f i e d  
c h i l d  m o l e s t e r .

S t u d i e s  s u m m a r i z e d  i n  t h e  f i n a l  r e p o r t  o f  t h e  A t t o r n e y  G e n e r a l ' s  

C o m m i s s i o n  o n  P o r n o g r a p h y  i n d i c a t e  t h o s e  w h o  s e x u a l l y  e x p l o i t  

c h i l d r e n  d o  s o  f o r  a w i d e  r a n g e  of r e a s o n s ,  a n d  c o m e  f r o m  a w i d e  

a r r a y  o f  b a c k g r o u n d s ,  a n d  o c c u p a t i o n s ,  b u t  i t  s e e m s  h e l p f u l  to 

g r o u p  t h e m  i n t o  t w o  c a t e g o r i e s :  " s i t u a t i o n a l "  a n d  " p r e f e r e n t i a l "  

m o l e s t e r s .  T h e  f o r m e r  a r e  p e o p l e  w h o  a c t  o u t  o f  s o m e  s e r i o u s  

s e x u a l  o r  p s y c h o l o g i c a l  n e e d  b u t  c h o o s e  c h i l d r e n  a s  v i c t i m s  o n l y  
’vhen t h e y  a r e  r e a d i l y  a n d  s a f e l y  a c c e s s i b l e .  " P r e f e r e n t i a l "  

m o l e s t e r s ,  o n  t h e  o t h e r  h a n d ,  a r e  t h o s e  w i t h  a c l e a r  s e x u a l  

p r e f e r e n c e  f o r  c h i l d r e n  ( " p e d o p h i l e s "  in c o m m o n  u s a g e )  w h o  c a n  

o n l y  s a t i s f y  t h e  d e m a n d s  o f  t h a t  p r e f e r e n c e  t h r o u g h  c h i l d  

v i c t i m s .  " P r e f e r e n t i a l "  a b u s e r s  c o l l e c t  c h i l d  p o r n o g r a p h y  a n d / o r  

e r o t i c a  a l m o s t  a s  a m a t t e r  o f  c o u r s e .  It is u n c l e a r  h o w  l a r g e  

e a c h  o f  t h e s e  r e s p e c t i v e  c a t e g o r i e s  is, b u t  i t  d o e s  s e e m  a p p a r e n t  

t h a t  " p r e f e r e n t i a l "  c h i l d  m o l e s t e r s  o v e r  t h e  l o n g  t e r m  v i c t i m i z e  

f a r  m o r e  c h i l d r e n  t h a n  d o  " s i t u a t i o n a l "  a b u s e r s ,  (pg 1 3 4 - 3 5 )

A l s o  s h o w n  in o n e  o f  t h e  s t u d i e s  s u m m a r i z e d  i s  t h e  6 s t e p  " l i f e  

c y c l e "  o f  c h i l d  p o r n o g r a p h y .  T y p i c a l l y ,  s t e p  o n e  is t h e  d i s p l a y  

o f  e x i s t i n g  c h i l d  p o r n o r g r a p h y  t o  a p o t e n t i a l  v i c t i m ,  o b s t e n s i b l y  

f o r  " s e x  e d u c a t i o n " .  S t e p  2 a t t e m p t  t o  c o n v i n c e  c h i l d  e x p l i c i t  

s e x  is a c c e p t a b l e ,  e v e n  d e s i r a b l e .  S t e p  3 C h i l d  p o r n  u s e d  t o  

c o n v i n c e  c h i l d r e n  a r e  s e x u a l l y  a c t i v e - i t ' s  ok. S t e p  4 C h i l d  

p o r n o g r a p h y  d e s e n s i t i z e s - l o w e r s  c h i l d ' s  i n h i b i t i o n s .  S t e p  5 

S o m e  o f  t h e s e  s e s s i o n s  p r o g r e s s  t o  s e x u a l  a c t i v i t y .  S t e p  6 

P h o t o g r a p h s  o r  m o v i e s  a r e  t a k e n  o f  t h e  s e x u a l  a c t i v i t y  

( s u b s e q u e n t l y  u s e d  a s  S t e p  1 w i t h  t h e  n e x t  v i c t i m ,  t h u s  

p e r p e t u a t i n g  t h e  c y c l e ) .

T h e  p a i n  s u f f e r e d  b y  c h i l d r e n  u s e d  i n  p o r n o g r a p h y  is o f t e n  
d e v a s t a t i n g ,  a n d  a l w a y s  s i g n i f i c a n t .  In t h e  s h o r t  t e r m  t h e  
e f f e c t s  o f  s u c h  i n v o l v m e n t  i n c l u d e  d e p r e s s i o n ,  s u i c i d a l  t h o u g h t s ,  

f e e l i n g s  o f  s h a m e ,  g u i l t ,  a l i e n a t i o n  f r o m  f a m i l y  a n d  p e e r s ,  a n d  

m a s s i v e  a c u t e  a n x i e t y .  V i c t i m s  i n  t h e  l o n g e r  t e r m  m a y  
s u c c e s s f u l l y  " i n t e g r a t e "  t h e  e v e n t ,  p a r t i c u l a r l y  w i t h  p s y c h i a t r i c  

h e l p ,  b u t  m a n y  w i l l  l i k e l y  s u f f e r  a r e p e t i t i o n  o f  t h e  a b u s e  c y c l e  
(this t i m e  a s  t h e  a b u s e r )  , c h r o n i c  l o w  s e l f  e s t e e m ,  d e p r e i s s i o n ,  
a n x i e t y  r e g a r d i n g  s e x u a l i t y ,  r o l e  c o n f u s i o n ,  a f r a g m e n t e d !  s e n s e  

o f  s e l f ,  a n d  p o s s i b l e  e n t r y  i n t o  d e l i n q u e n c y  o r  p r o s t i t u t i o n .
A l l ,  o f  c o u r s e ,  w i l l  s u f f e r  t h e  a g o n y  o f  k n o w i n g  t h e  recojrd o f  
t h e i r  s e x u a l  a b u s e  is in c i r c u l a t i o n ,  i t s  e f f e c b s  o n  theiir f u t u r e  
l i v e s  u n k n o w a b l e  a n d  b e y o n d  t h e i r  c o n t r o l .  T h a t  m a y  welll b e  

t h e i r  m o s t  u n h e a l a b l e  w o u n d ,  (pg. 136)

BACK UP TESTIMONY



COPY WORKS/JUNEAU ALASKA

T h e  c o m m i s s i o n  a l s o  n o t e s  s o m e  s t a t e s  h a v e  m a d e  p o s s e s s i o n  (of 
k i d d i e  p o r n )  i l l e g a l ,  a n d  c o n s i d e r s  t h i s  a c t i o n  a n  " e x t r e m e l y  
e f f e c t i v e "  w e a p o n  a g a i n s t  c h i l d  m o l e s t e r s .  (pg 134)

C o n s i d e r i n g  t h e  l i f e - s h a t t e r i n g  e f f e c t  o n  o u r  y o u t h ,  I w o u l d  a s k  

i n  t h e  s t r o n g e s t  o f  t e r m s ,  t h a t  y o u  e n a c t  t h i s  l e g i s l a t i o n  

p r o h i b i t i n g  t h e  p o s s e s s i o n  o f  c h i l d  p o r n o g r a p h y  i n  t h e  s t a t e  of 
A l a s k a .  I w o u l d  a l s o  a s k  t h a t  y o u  p u t  s o m e  R E A L  T E E T H  i n  it!

M a y  I s u g g e s t  t h e  f i r s t  c o n v i c t i o n  t o  r e q u i r e  r e g i s t r a t i o n  o n  a n  

i n t e r - s t a t e  l a w  e n f o r c e m e n t  n e t w o r k ,  a n d  l i n k  t h a t  r e g i s t r a t i o n  

r e q u i r e m e n t  t o  l i f e - t i m e  p r o b a t i o n .





WALTER J. HICKEL. GOVERNOR

DEPARTMENT OF TRANSPORTATION 
AND PUBLIC FACILITIES

3132 CHANNEL DRIVE 
JUNEAU, Al< 95801-7893 
PHONE: (907) -165-3900 
PAX: (907) 586-3365
TEXT: (907) -165-3652OFFICE OF THE COMMISSIONER

December 13. 1993

Senator B e rt M. Sharp
119 N. C ushm an Street. Su ite 201
Fa irbanks, AK 9 9 7 0 1 -2 8 7 9
Representative R icha rd  Foste r
P.O. Box 1630
Nome, AK 9 9 7 6 2 -1 6 3 0
Dear S ena to r Sharp  and Representative Foster:
Enclosed are three proposed pieces o f leg islation which I would appreciate 
being in troduced th rough  the T ransporta tion  Committees in the next

AS 3 8 .0 5 .0 3 0
Th is am endm ent s im p ly  makes a irp o rt p roperty d isposa l consistent 
w ith highway p rope rty  disposal. This is a housekeeping m easure 
which shou ld  have been hand led when DOT&PF was created -- it 
w asn ’t
A ll p roperty and right-of-ways are hand led in one DOT&PF section and 
this housekeep ing m easu re makes the operations consistent.
AS 1 9 .0 5 .0 4 0
This m ino r add ition  to the statu tes allows DOT&PF to enter property 
to determ ine if h aza rdou s substances exist. This change is needed 
because DOT&PF has purchased p roperty fo r right-of-way purposes 
on ly  to find ou t tha t it is contam inated and the cost o f c leanup 
exceeded the cost o f moving the fac ility  to avoid the contam inated 
area had that fact been known.

LETTER TO COMMITTEE 
COMMISSIONER BRUCE CAMPBELL
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Senator Sharp  & Representative Foster Page 2 December I*5. 1993

DOT&PF with this change would be able to know, in advance o f 
pu rchase , if p rope rty  is contam inated .

There are two o r three more items that are in the m ill that will be 
transm itted  la te r.
P lease le t me know  if you have any questions o r I can provide more data.

S ince re ly ,

A * 1— ^
B .A  Campbell 
C om m issione r

E nc losu re s



D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d . P u b l i c  F a c i l i t i e s

P O S IT IO N  
PAPER

BILL NO: SB 256 APPROVED:

TITLE: Increase A v ia tion  Fuel Tax DATE: Jan u ary  24,1994

The Department of Transportation and Public Facilities supports the increase in the 
aviation fuel tax by $0,007 (0.7 cents) per gallon.

This level of increase will offset the loss in state revenue resulting from not reinstating 
aircraft landing fees at rural airports operated by the state.

Last session, air carriers were contacted and asked if they would prefer reinstatement of 
the landing fees or collection of an equivalent amount of revenue through another 
means. While no firm commitment was made, the general feeling expressed was that 
an increase in the aviation fuel tax to collect an equivalent amount of revenue would be 
preferable.

The increased tax will be collected by the Department of Revenue in conjunction with the 
current tax level.

POSITION PAPER 
DOT&PF



FISCAL NOTE
STATE OF ALASKA 
1994 LEGISLATIVE SESSION
Revision Daie:

Tille: Increase aviation fuel tax

BILL N

Dept. Affected: Revenue

“BRU:

Component:

Bill Version: 5 6

(S) Publish D a t e : f -  67 < -/

No. I___

Revenue Operations/Shared Taxes 

Income and Excise Audit/Aviation Fuel

Sponsor:

Requestor:

Senate Transportation

Senate Transportation

Expenditures/Revenues:

COMPONENT SERIAL NO.

(Thousands of Dollars)

113/104

OPERATING FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

20.4 20.4 20.4 20.4 20.4 20.4

TOTAL OPERATING 20.4 20.4 20.4 20.4 20.4 20.4

CAPITAL

REVENUE FUND SOURCE: General 1,725.7 1.725.7 1.725.7 1.725.7 1,725.7 1.725.7

FUNDING: (Thousands of Dollars)

1002 Federal Receipts !

1003 GF Match

1004 GF 20.4 20.4 20.4 20.4 20.4 20.4

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL 20.4 20.4 20.4 20.4 20.4 20.4

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: S

ANALYSIS: (Attach a separate page if necessary.) 

(See Attached) Changes in C 5 5 3  6, (</l A )
reflect NO FISCAL CHANGE Irom the ongmal 
liscaJ note. This fiscal note is appropriate. 

1 / 0 / 9 ?  / ?  J .  5~.
r* A m to  A iH n / im fc n h

Larry E. MeyersPrepared by:

Division: Income and Excise ACclit

Approved by Commissioner: Darrel J. R e x w i n k r d ^ . y w  

Agency: Department of Revenue

Phone: 465-2320

Date: January 20, 1994 
 -------

Date: January ?0T 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 

For further distribution information call the Governor's Legislative Office

(Rev 11/93) M liscal.ntartal Page 1 of 2

lpti:jb25Gli).nto
FISCAL NOTE



SB 256
Increase aviation fuel tax 
Page 2 of 2

This bill increases motor fuel tax rates on aviation fuel by .7c per gallon as follows.

Current 
Tax Rate

Draft B ill 
Tax Rate

%
Increase

Aviation Gasoline 4c per gallon 4.7c per gallon 17.5%
Aviation (Jet) Fuel 2.5c per gallon 3.2c per gallon 28.0%

In determining the amount of additional revenues generated from this bill, the Department of 
Revenue used aviation fuel consumption data available from FY 93. The amounts below do 
not reflect impacts on consumption, if any, due to increased tax rates and other factors.

Under AS 43.40.010(e), 60% of aviation gasoline tax revenues derived from fuel sales at 
municipally owned airports are shared with those municipalities. The Depa'.'tment shared 
$116,800 of aviation gasoline tax revenues to municipalities in FY 93. Under this bill, that 
amount will increase by 17.5% (% increase identified above) or $20,400.

The additional revenue generated from this bill is estimated to be 51,705,300 calculated as 
follows.

FY93
Consumption

FY 93 
Revenue

Draft B ill 
Revenue

Additional
Revenue

Aviation Gasoline 18,076,200 gallons $ 723,000 $ 849,600 S 126,600

Aviation (Jet) Fuel 228,436,300 gallons 5,710,900 7,310,000 1,599,100

Total 246,512,500 gallons 6,433,900 8,159,600 1,725,700

Amount Shared (116,800) (137,200) (20,400)

Total $6,317,100 58,022,400 51,705,300

lpb:SB256(is.alt



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAiRS AGENCY 
STATE OF ALASKA

l'J07) 465-3867 or 465-2-150 
FAX (007) 465-2029 
Mail Slop 3101 Junucui. Alaska 69801-2105

M E M O R A N D U M January 26, 1994

SUBJECT: Draft CSSB 256 ( ) (Work Order No. 8-LS1509VE)

TO: Senator Bert Sharp, Chair

FROM: Jack Cheaowed> 
Legislative Gtjunj

In the enclosed draft committee substitute:

Bill section 1, uncodified, sets out a capsule summary of the reason for this
Act;

Bill section 2 increases the aviation gasoline tax imposed by AS 43.40.010(a)(1) 
and (a)(3)--gasoline sales--by seven-tenths cent per gallon.

Bill section 3 reduces that increase to current rates.

Bill section 4 increases the aviation gasoline tax imposed by AS 43.40.010(b)( I) 
and (b)(3)-gasoiine consumed-by seven-tenths cent per gallon.

Bill section 5 reduces that increase to current rates.

Bill section 6 makes the reductions of the respective tax levies made by bill 
sections 3 and 5 effective only if the commissioner of transportation and facilities 
increases rural airport landing fees over the amount that they were on January 1, 
1994. Because I don’t know when that increase may occur--it may not occur until 
long after you and I are gone from the legislative arena--I thought to set a 
termination date on when that contingency could occur, and selected December 31, 
1999. If, before the end of 1999, the legislature would want to continue this rate 
reduction contingency for another period of time, it would have to amend this 
provision to do so. Otherwise, on or after January 1, 2000, the commissioner will be

SECTIONAL ANALYSIS



Senator Bert Sharp. Chair
January 26, 1994
Page 2

tree to increase rural airport ianding fees and the tax rate would not automatically 
revert to the lower rate.

Without this termination date on the contingency, the possibility of an "automatic" 
rate reduction would carry on indefinitely. No one here concerned with maintaining 
the Alaska Statutes thought that was a good idea.

Section 7 provides an effective date for secs. 3 and 5 if the condition in sec. 6 occurs. 
I gave the rate change a 30 day delay so that the commissioner of transportation and 
public facilities could raise the landing fee rate, tell the commissioner of revenue, and 
the commissioner of revenue (who collects the tax) could advise persons liable for 
payment of the tax of the pending rate reduction and the date of that reduction. 
Without the delay, purchasers and consumers of aviation gas would pay at the higher 
rate when they ought to be paying at the reduced rate because the sellers of that gas 
had not received notification of the rate reduction.

JBC:pl:gc
94-074.plm

Enclosure
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I r p o r t  e l e c t r i c  c o n t i  c l  Dec 20.o

C h an ges from  FY94 Gov Anxl to  C o n fe re n c e  C o u in it te e  * * 
0.0  0.0  - 20.0  0.0  0.0  0.0 0 . 0 0 . 0 0 O

l i v e  I n t e n t :  I t  i s  th e  i n t e n t  o l th e  l e g i s l a t u r e  th a t  D e p a rtm e n t o l  I r a n s p o r a t i o n  a n d  P u b l i c  F a c i l i t i e s  s h o u ld  c o n t in u e  to  p r o v id e  a d e q u a te  w in te t  
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T h i s  b i l l  in l a r g e  p a r e  r e f l e c t s  c u r r e n t  l i c e n s i n g  p r a c t i c e  a n d  t h e  

t h i n k i n g  o f  e x p e r i e n c e d  s u p e r v i s o r s  in t h e  D i v i s i o n  o f  F a m i l y  a n d  
Y o u t h  S e r v i c e s  (D F Y S ). It m o v e s  d e t a i l  f r o m  q u a s i - l e g i s l a t i v e  
r e g u l a t i o n s  d e v e l o p e d  o v e r  n e a r l y  t w o  d e c a d e s  i n t o  a c o h e s i v e  

l i c e n s i n g  law. P r o p o s e d  m o d e s t  i m p r o v e m e n t s  t o  A l a s k a  l i c e n s i n g  a r e  
e m p h a s i z e d  i n  t h i s  a n a l y s i s  a n d  c o m m e n t a r y .

F o l l o w i n g  i n t r o d u c t i o n  of t h e  G o v e r n o r ' s  C o m m u n i t y  C a r e  L i c e n s i n g  

bill, D F Y S  c o n d u c t e d  a t e l e c o n f e r e n c e  w i t h  t h e  h e a d s  c f  
o r g a n i z a t i o n s  a n d  k e y  a g e n c i e s  t h a t  w o u l d  b e  a f f e c t e d  b y  t h e  b i l l .  
T h e  d e p a r t m e n t  d r a f t e d  a m e n d m e n t s  s u g g e s t e d  b y  t h o s e  a t t e n d i n g  t h e  

t e l e c o n f e r e n c e .

H o u s e  K E S  s e n t  t h e  b i l l  to L e g i s l a t i v e  C o u n s e l ,  T e r r y  L a u t e r b a c h ,  
to i n c o r p o r a t e  d e p a r t m e n t  a m e n d m e n t s  w i t h  c h a n g e s  s u g g e s t e d  b y  a 
H E S  c o m m i t t e e  m e m b e r .  H o u s e  H E S  a l s o  r e q u e s t e d  t h a t  Ms. L a u t e r b a c h  

r e v i e w  t h e  b i l l  f o r  c o n f o r m a n c e  w i t h  l e g i s l a t i v e  d r a f t i n g  

r e q u i r e m e n t s .  M s  L a u t e r b a c h  p r o p o s e d  t e c h n i c a l  i m p r o v e m e n t s  a l o n g  
w i t h  t h e  a m e n d m e n t s .  A l l  w e r e  a d o p t e d  b y  t h e  H o u s e  H E S  C o m m i t t e e  

w i t h  t h e  s u p p o r t  o f  t h e  d e p a r t m e n t .

S e n a t e  H E S  a d o p t e d  a C S  f o r  S B  2 6 8  t h a t  m a t c h e d  t h e  H o u s e  H E S  

v e r s i o n  at t h e  r e q u e s t  o f  t h e  d e p a r t m e n t .  T h e y  t h e n  p a s s e d  
a d d i t i o n a l  a m e n d m e n t s .  T h e  d e p a r t m e n t  h a d  n o  o b j e c t i o n  to 
a m e n d m e n t s  at t h e  time, b u t  o n  r e v i e w  o f  t h e  c h a n g e s  t o  t h e  
d e f i n i t i o n  o f  c h i l d  f o s t e r  c a r e ,  t h e  d e p a r t m e n t  r e q u e s t s  a n  
a l t e r n a t i v e  t h a t  m e e t s  t h e  i n t e n t  o f  t h e  H E S  a m e n d m e n t  a n d  t h a t  
w o u l d  e l i m i n a t e  o t h e r  p r o b l e m s  i n  t h e  r e v i s e d  d e f i n i t i o n .  (See 

D e p a r t m e n t  a m e n d m e n t . )  O t h e r  t h a n  m i n o r  w o r d i n g  m o d i f i c a t i o n s ,  
c h a n g e s  f r o m  t h e  G o v e r n o r ' s  o r i g i n a l  b i l l  a r e  n o t e d  i n  t h i s  

a n a l y s i s .

P a g e

1 S e c t io n s  1 t h r o u g h  8 ^C o m p a t i b i l i t y  w i t h  O th e r  S t a tu t e s )  m a k e

c o n f o r m i n g  n u m b e r i n g  o r  t e r m i n o l o g y  a m e n d m e n t s  to o t h e r  l a w s  
i n c l u d i n g  C r i m i n a l ,  A d o p t i o n ,  O f f i c e  o f  t h e  L o n g  T e r m  C a r e  

O m b u d s m a n ,  C h i l d  C a r e  g r a n t  a n d  D a y  C a r e  A s s i s t a n c e  law s .  
T h e r e  is n o  c h a n g e  in s u b s t a n c e .  S e c t i o n s  w e > /  a d d e d  b y
Ms. L a u t e r b a c h .

3 S e c t io n  9 (A p p e a l H e a r in g s )  a l s o  s e t s  c u t  c o n f o r m i n g

a m e n d m e n t s .  It r e q u i r e s  t h a t  a p p e a l  h e a r i n g s  f o l l o w i n g  a l l  
s e r i o u s  e n f o r c e m e n t  b y  t h e  d e p a r t m e n t  b e  c o n d u c t e d  u n d e r  t h e
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p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t . D F Y S  w i l l  
c o n d u c t  a p p e a l  h e a r i n g s  u n d e r  t h e i r  i n f o r m a l  g r i e v a n c e  
p r o c e d u r e  f o r  l e s s  o n e r o u s  a c t i o n s ,  s u c h  a s  a d e n i a l  of a 
r e q u e s t  t o r  a  v a r i a n c e .

S e c t io n  10 (P u rp o s e ; A p p l i c a b i l i t y )  a d d s  a p u r p o s e  s t a t e m e n t .  
D F Y S  i n t e n d s  t o  u s e  t h e  p u r p o s e  i n  p u b l i c a t i o n s  to c l a r i f y  t h e  
r o l e  o f  l i c e n s i n g  f o r  p r o v i d e r s  o f  s e r v i c e  a n d  to i n f o r m  
p a r e n t s  t h a t  t h e y  p l a y  a c r i t i c a l  r o l e  i n  s e l e c t i n g  a n d  
m o n i t o r i n g  c a r e  f o r  t h e i r  c h i l d r e n .  S e c t i o n  10 e s t a b l i s h e s  
t h a t  t h e  p r o v i s i o n s  o f  t h i s  s t a t u t e  a p p l y  b o t h  f o r  p r o g r a m s  
r e q u i r e d  to b e  l i c e n s e d  a n d  f o r  t h o s e  t h a t  v o l u n t a r i l y  c h o o s e  
to b e  l i c e n s e d .  T h e  o r i g i n a l  v e r s i o n  o f  t h e  b i l l  i n c l u d e d  
c h a n g i n g  t h e  t i t l e  o f  t h e  C h a p t e r  f r o m  " I n s t i t u t i o n s "  tc 
" C o m m u n i t y  C a r e  L i c e n s i n g . "  Ms. L a u t e r b a c h  i n d i c a t e d  t h a t  t h e  

R e v i s o r  c f  S t a t u t e s  s e l e c t s  c h a p t e r  t i t l e s .  S h e  n o t e d  t h a t  t h e  
D e p a r t m e n t  p r e f e r s  " C o m m u n i t y  C a r e  L i c e n s i n g "  as t h e  t i t l e .

S e c t io n  11 (P ow e rs  o f  th e  D e p a r tm e n t)  is a m e n d e d .

S e c t i o n  11 r e f l e c t s  u p d a t e d  t e r m i n o l o g y  f o r  f a c i l i t i e s  
a n d  a g e n c i e s  f a l l i n g  u n d e r  t h e  p r o v i s i o n s  of t h e  c h a p t e r  

a n d  a u t h o r i s e s  t h e  d e p a r t m e n t  t o  a d o p t  f e e s  by- 
r e g u l a t i o n .  R e f e r  a l s o  to t h e  d e f i n i t i o n s  o n  p a g e  21.

S e c t i o n  11 p r o v i d e s  a u t h o r i t y  f o r  t h e  d e p a r t m e n t  t o  e n t e r  

i n t o  a g r e e m e n t s  w i t h  i n d i v i d u a l s ,  i n  a d d i t i o n  to 
o r g a n i s a t i o n s ,  to p e r f o r m  l i c e n s i n g  e v a l u a t i o n s .  D F Y S  h a s  
a g r e e m e n t s  w i t h  a b o u t  12 a g e n c i e s  t o  p e r f o r m  l i c e n s i n g  
e v a l u a t i o n s ,  p r i m a r i l y  f o s t e r  c a r e .  O n l y  t h r e e  a g r e e m e n t s  
i n v o l v e  s t a t e  funds, a n d  t h o s e  t h r e e  a r e  e x e m p t  f r o m  t h e  

p r o c u r e m e n t  cod e .  S i n c e  t h e  p r o c u r e m e n t  c o d e  r a r e l y  
a p p l i e s ,  r e f e r e n c e  to it is r e m o v e d .

T h e  m a t e r i a l  r e l a t e d  t o  d e l e g a t i n g  p o w e r s  to a 
m u n i c i p a l i t y  h a s  b e e n  r e v i s e d  i n  c o l l a b o r a t i o n  w i t h  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  (MOA) . T h e  M O A  is t h e  o n l y  

m u n i c i p a l i t y  t h a t  h a s  a d o p t e d  a n  o r d i n a n c e  to l i c e n s e  
c h i l d  c a r e  c e n t e r s .  T h e  r e v i s i o n  r e f l e c t s  t h e  p r a c t i c e  of 
t h e  M O A  t o  a d o p t  a d d i t i o n a l  s t a n d a r d s  t h a t  m e e t  o r  e x c e e d  
s t a t e  s t a n d a r d s .

S e c t io n  12 ( L ic e n s e  R e q u ire d ;  E x e m p tio n s )  s t a t e s  t h a t  a c h i l d  

c a r e  l i c e n s e  is r e q u i r e d  u n l e s s  t h e  f a c i l i t y  is e x e m p t .  

F a c i l i t i e s  a n d  a g e n c i e s  e x c l u d e d  f r o m  t h e  l i c e n s u r e  p r o c e s s  
a r e  l i s t e d .  T h e s e  a r e  t h e  s a m e  a s  t h o s e  u n d e r  c u r r e n t  s t a t u t e  
a n d  r e g u l a t i o n s  w i t h  e x c e p t i o n s  n o t e d  b e l o w .

T h e  e x e m p t i o n  f r o m  l i c e n s u r e  f o r  c h i l d  c a r e  f a c i l i t i e s  o n  
m i l i t a r y  b a s e s  w a s  a m e n d e d  in H o u s e  H E S  t o  c l e a r l y  e x e m p t  
f a c i l i t i e s  o n  C o a s t  G u a r d  i n s t a l l a t i o n s  o n  t h e  a d v i c e  o f  
C o m m a n d e r  G a r y  P a l m e r  o f  L e g a l  S e r v i c e s  in t h e  U S  C o a s t  G u a r d .
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T h e  d e p a r t m e n t  w i l l  c o n t i n u e  t h e  e x e m p t i o n  o n  K o d i a k  I s l a n d  

a n d  t h e  e x e m p t i o n s  for t h e  l a r g e  m i l i t a r y  b a s e s  i n  A n c h o r a g e  
a n d  F a i r b a n k s ,  b u t  t h e  d e p a r t m e n t  a g r e e d  to c o n t i n u e  to 
l i c e n s e  f a m i l y  c h i l d  c a r e  h o m e s  u n d e r  v o l u n t a r y  l i c e n s u r e  o n  
C o a s t  G u a r d  I n s t a l l a t i o n s  in c o m m u n i t i e s  l i k e  C o r d o v a  a n d  
S i t k a .  C h i l d  c a r e  is l i m i t e d  t h ere, a n d  t h e  C o a s t  G u a r d  h a s  no

S e c t io n  13  d e s c r i b e s  l i c e n s e  i s s u a n c e ,  d e n i a l  a n d  r i g h t  to
a n d  t h e  c o n t e n t  o f  a l i c e n s e  by c o n s o l i d a t i n g  m a t e r i a la p p e a l ,

f r o m  e x i s t i n g  s t a t u t e  a n d  r e g u l a t i o n s .

o v e r s i g h t  m e a n s .  L i c e n s u r e  w i l l  b e  o n  a t i m e  a v a i l a b l e  b a s i s .

L i c e n s i n g  s t a t u t e s  a r e  n o t  i n t e n d e d  to a p p l y  to c a r e  f r o m  
r e l a t i v e s .  T h e  o r i g i n a l  b i l l  h a d  a d r a f t i n g  e r r o r  t h a t  w a s  
a m e n d e d  i n  H o u s e  H E S  to c l e a r l y  e x e m p t  r e l a t i v e  c h i l d  c a r e  a n d  

g r e a t  g r a n d p a r e n t s  w e r e  a d d e d  to t h e  d e f i n i t i o n  cf r e l a t i v e s .

A p p l i c a t i o n  o f  t h e  l i c e n s i n g  s t a t u t e  is p r o p o s e d  t o  b e  
e x p a n d e d  i n  f o u r  a r e a s  as s o u n d  p u b l i c  p o l i c y .  T h e y  ar e :

T h e  e x e m p t i o n  f o r  g o v e r n m e n t a l  o p e r a t e d  p r o g r a m s  is 
r e m o v e d  e x c e p t  w h e r e  s p e c i f i e d .  O n l y  o n e  l o c a l  

g o v e r n m e n t ,  t h e  M O A ,  h a s  t h e  e x p e r t i s e  to l i c e n s e  a n d  it 
d o e s  n o t  o p e r a t e  p r o g r a m s .

c / 7  • T h e  c l a u s e  i n  c u r r e n t  s t a t u t e  c h a t  a l l o w s  a f o s t e r  h o m e
o r  r e s i d e n t i a l  f a c i l i t y  to o p e r a t e  f o r  90 d a y s  w i t h o u t  a 

l i c e n s e  is r e m o v e d .  T h e  p r i m a r y  p u r p o s e  to r e d u c e  r i s k  
b e f o r e  p e r s o n s  r e c e i v e  c a r e  is lost, if p r o g r a m s  b e g i n  
w i t h o u t  l i c e n s u r e .  C o n s i d e r  t h a t  a p e r s o n  is n o t  a l l o w e d  
t o  o p e r a t e  a n  a u t o m o b i l e  b e f o r e  o b t a i n i n g  a l i c e n s e .

5 7 • T h e  d e f i n e d  a g e  o f  a c h i l d  is c h a n g e d  f r o m  " u n d e r  IS
y e a r s  o f  a g e "  to " u n d e r  18 y e a r s  o f  a g e "  f o r  r e q u i r i n g  
l i c e n s u r e  in f o s t e r  h o m e s  a n d  r e s i d e n t i a l  c h i l d  c a r e .  M o  

k n o w n  p r o g r a m s  w o u l d  b e  a f f e c t e d  b y  t h i s  c h a n g e .

T h e  e x e m p t i o n  f o r  t h e  " o c c a s i o n a l "  p l a c e m e n t  o f  a c h i l d  
f o r  a d o p t i o n  w i t h o u t  a l i c e n s e  w a s  d e l e t e d  in t h e  

G o v e r n o r ' s  b i l l .  M o s t ,  if n o t  all, a t t o r n e y s  n o w  
a r r a n g i n g  n o n - r e l a t i v s  a d o p t i o n s ,  c o n t r a c t  w i t h  a 

l i c e n s e d  c h i l d  p l a c e m e n t  a g e n c y  t o  o b t a i n  e v a l u a t i o n s  a n d  
o v e r s i g h t  f o r  a d o p t i o n  p l a c e m e n t s .  S e n a t e  H E S  a d d e d  (e) 

(5) w h i c h  e x e m p t s  a p e r s o n  w h o  a r r a n g e s  c h i l d  p l a c e m e n t  
o n  a n  i n c i d e n t a l  b a s i s  w i t h o u t  c o m p e n s a t i o n .

V o l u n t a r y  l i c e n s u r e  is r e t a i n e d .

( A p p l i c a t i o n  f o r  l i c e n s e ) . I t e m s  t h a t  m u s t  b e  s u b m i t t e d  i n  a n  

a p p l i c a t i o n  f o r  l i c e n s u r e  a r e  c o n s o l i d a t e d .



( P r o v is io n a l  l i c e n s e ;  B ie n n ia l  L i c e n s e ) . R e t a i n i n g  o n  s i t e  

i n s p e c t i o n s  p r i o r  to l i c e n s e  i s s u a n c e  h a s  s t r o n g  c o m m u n i t y  
s u p p o r t  as i n d i c a t e d  in c o m m u n i t y  m e e t i n g s  o n  t h e  d r a f t .

O n e  a m e n d m e n t  in H o u s e  H E S  a d d r e s s e s  t h e  p r a c t i c a l  m a t t e r  th a t  
o n l y  m i n i m a l  l i c e n s i n g  r e q u i r e m e n t s  c a n  b e  m e t  in t h e  m i d d l e  
o f  t h e  n i g h t  i n  a v i l l a g e  u n d e r  e m e r g e n c y  c o n d i t i o n s .  A l a s k a  
N a t i v e  G r a n t e e s  r e c o m m e n d e d  a d i r e c t  a p p r o a c h  to l i c e n s i n g  
u n d e r  e m e r g e n c y  p l a c e m e n t  c o n d i t i o n s .  S e e  p a r a g r a p h  ( b ) .

(D e n ia l  o f  L ic e n s e ;  R ig h t  t o  A p p e a l)  C u r r e n t  p r a c t i c e  is 
d e s c r i b e d .

T h e  term, ( V a r ia n c e s ) ,  r a t h e r  than, w a i v e r s ,  m o r e  a c c u r a t e l y  
r e f l e c t s  a p p r o v e d  a l t e r n a t i v e s  to m e e t i n g  t h e  i n t e n t  cf a 
r e q u i r e m e n t .  T h e  p r o c e d u r e  f o r  g r a n t i n g  v a r i a n c e s  is s e t  cut. 
R e a s o n a b l e  v a r i a n c e s  a r e  w i d e l y  u s e d .

(C o n te n t  o f  th e  L ic e n s e )  is c o n s o l i d a t e d  f r o m  f i v e  s e t s  of 
r e g u l a t i o n s  r e s u l t i n g  i n  r e d u c i n g  t h e  v o l u m e  b y  4/5.

H o u s e  H E S  a m e n d e d  t h i s  s e c t i o n  at t h e  r e q u e s t  o f  t h e  
d e p a r t m e n t  to p r o v i d e  t h a t  a v a r i a n c e  i s s u e d  w i t h i n  t h e  p e r i o d  

o f  l i c e n s u r e  b e  p o s t e d  n e a r  t h e  l i c e n s e .  T h i s  wi ' I ^re^ e n t  t h e  
n e e d  f o r  t h e  e x t r a  p a p e r w o r k  o f  i s s u i n g  a n  a m e n u t u  l i c e n s e  to 
d i s p l a y  t h e  v a r i a n c e .

S e c t io n  14 ( N o n - t r a n s f e r a b i l i t y ) r e t a i n s  t h e  p r o v i s i o n  t h a t  

l i c e n s e s  a r e  n o t  t r a n s f e r r a b l e  t o  a d i f f e r e n t  o w n e r  o r  
l o c a t i o n .

S e c t io n  15 ( O r ie n t a t io n  and  T r a in in g )  r e q u i r e s  t h a t  a p p l i c a n t s  

o r  l i c e n s e e s  c o m p l e t e  o r i e n t a t i o n  a n d  t r a i n i n g  t h a t  the 
d e p a r t m e n t  p r e s c r i b e s  i n  r e g u l a t i o n .  C u r r e n t l y  o n l y  c h i l d  
f o s t e r  h o m e  t r a i n i n g  is m e n t i o n e d  in s t a t u t e ,  h o w e v e r  

o r i e n t a t i o n  a n d  t r a i n i n g  is r e q u i r e d  i n  r e g u l a t i o n s  f o r  ail 
t y p e s  o f  car e .

(R e c o rd s )  m u s t  b e  k e p t  b y  t h e  l i c e n s e e  t o  d e m o n s t r a t e  
c o m p l i a n c e  w i t h  s t a n d a r d s .  S i n c e  l i c e n s i n g  r e c o r d s  a r e  o p e n  
a n d  a r e  f r e q u e n t l y  r e v i e w e d  b y  p a r e n t s  s e e k i n g  c h i l d  c a r e  a n d  
o t h e r s ,  s p e c i f y i n g  w h i c h  r e c o r d s  a r e  n o t  a v a i l a b l e  f o r  p u b l i c  

i n s p e c t i o n  is i m p o r t a n t .  I n  p a r t i c u l a r ,  p e r s o n a l  b a c k g r o u n d  
i n f o r m a t i o n  p r o v i d e d  b y  f o s t e r  p a r e n t s  is s e n s i t i v e  a n d  s h o u l d  
n o t  b e  o p e n  t o  i n s p e c t i o n  b y  t h e  p u b l i c .

S e c t io n  16 ( M o n i to r in g ;  I n v e s t i g a t i o n )  o u t l i n e s  t h e  p r o c e s s  
f o r  m o n i t o r i n g  a n d  b i e n n i a l  l i c e n s e  r e n e w a l .  A n  a n n u a l  s e l f  

m o n i t o r i n g  r e p o r t  is a d d e d .  T h e  d e p a r t m e n t  b e l i e v e s  a s e l f  
m o n i t o r i n g  r e p o r t  w i l l  m o t i v a t e  t h e  l i c e n s e e  to s e e k  t o  m e e t  
s t a n d a r d s  a n d  r e d u c e  t h e  t i m e  n e c e s s a r y  i n  t h e  d e p a r t m e n t ' s  
r e v i e w .  In a d d i t i o n  t h e  s e c t i o n  e n c o u r a g e s  p a r e n t s  w h o  h a v e



p l a c e d  c h i l d r e n  in c h i l d  c a r e  t o  m o n i t o r  b y  r e q u i r i n g  th a t  

t h e y  r e c e i v e  a s u m m a r y  o f  s t a n d a r d s  a n d  a t e l e p h o n e  n u m b e r  for 
r e p o r t i n g  c o n c e r n s .  A  p a r t n e r s h i p  w i t h  i n f o r m e d  p a r e n t s  w i l l  
g o  a l o n g  w a y  t o w a r d  e n s u r i n g  c a r e  is s a f e  f o r  y o u n g  c h i l d r e n .

( B ie n n ia l  L ic e n s e  R enew a l) T h e  p r o c e s s  f o r  r e n e w a l  of a 
l i c e n s e  is s p e c i f i e d  a n d  p r o c e d u r e s  t h a t  w e r e  p r e v i o u s l y  o n l y  

i n  t h e  d e p a r t m e n t ' s  l i c e n s i n g  m a n u a l  a r e  i n c l u d e d .  F o r  
e x a m p l e ,  if t h e r e  is a v a c a n c y  ir. a o n e  p e r s o n  o f f i c e  a n d  a 
l i c e n s e  e x p i r e s ,  it is a u t o m a t i c a l l y  e x t e n d e d  f o r  s i x  m o n t h s  

o r  u n t i l  a d e p a r t m e n t  r e p r e s e n t a t i v e  m a y  v i s i t  to p e r f o r m  t h e  
i n v e s t i g a t i o n .  If t h e  d e p a r t m e n t  f i n d s  n o n c o m p l i a n c e ,  a p l a n  
o f  c o r r e c t i o n  a n d  v e r i f i c a t i o n  o f  c o m p l i a n c e  is r e q u i r e d .

( N o t ic e  o f  C hanges) R e q u i r e d  n o t i c e s  a r e  u p d a t e d  a n d  

s t a n d a r d i s e d .  S e n a t e  H E S  a d d e d  " c o n v i c t i o n "  to t h e  c h a n g e s  
t h a t  m u s t  b e  r e p o r t e d  .by a l i c e n s e e .

S e c t io n  17 (C o m p la in ts ,  i n v e s t i g a t i o n ,  e n fo rc e m e n t and  g ro u n d s  
f o r  l i c e n s e  r e v o c a t io n  o r  n o n re n e w a l)  a r e  s p e c i f i e d .  T h e  

m a j o r i t y  o f  t h i s  m a t e r i a l  is a c o n s o l i d a t i o n  a n d  r e f i n e m e n t  of 
e x i s t i n g  r e g u l a t i o n s .  C h a n g e s :

A  r e q u i r e m e n t  to m a i l  a c o p y  of t h e  r e p o r t  o f  a n  
i n v e s t i g a t i o n  to t h e  c o m p l a i n a n t ,  if r e q u e s t e d .

P r o h i b i t i o n  o f  l i c e n s e e  r e t a l i a t o r y  a c t i o n  a g a i n s t  a 
c o m p l a i n a n t .  T h i s  is e s p e c i a l l y  i m p o r t a n t  p r o t e c t  
e m p l o y e e s  w h o  a r e  f e a r f u l  o f  r e p o r t i n g  u n s a f e  p r a c t i c e s .

P r o b a b l e  c a u s e  is a d d e d  as t h e  s t a n d a r d  f o r  s e e k i n g  a 

s e a r c h  w a r r a n t  w h e n  c o n s i d e r e d  n e c e s s a r y .

• S u s p e n s i o n  o f  o p e r a t i o n s  in c a s e s  of i m m i n e n t  d a n g e r  is 
a u t h o r i z e d  u n t i l  t h e  d e p a r t m e n t  i n v e s t i g a t i o n  is 

c o m p l e t e .  S u s p e n s i o n  is m o r e  a p p r o p r i a t e  t h a n  i m m e d i a t e  
r e v o c a t i o n  a u t h o r i z e d  u n d e r  c u r r e n t  s t a t u t e .

T h e  a r r a y  o f  e n f o r c e m e n t  a c t i o n s  a u t h o r i z e d  a r e  l i s t e d  

a l o n g  w i t h  t h e  g r o u n d s  f o r  r e v o c a t i o n  o r  n o n r e n e w a l .  M o s t  
a p p e a r  n o w  o n l y  in t h e  d e p a r t m e n t ' s  l i c e n s i n g  m a n u a l .

S e n a t e  H E S  e l i m i n a t e d  a s e n t e n c e  f r o m  (h) t h a t  s t a t e d ,  "If a 
t i m e  p e r i o d  is n o t  s e t  b y  t h e  d e p a r t m e n t ,  t h e  r e v o c a t i o n  or 

n o n r e n e w a l  is p e r m a n e n t ,  a n d  t h e  f o r m e r  l i c e n s e e  m a y  n o t  a g a i n  
a p p l y  f o r  l i c e n s u r e  u n d e r  t h i s  c h a p t e r . "  T h e  s e n t e n c e  is n o t  
n e e d e d  as t h e  d e p a r t m e n t  c o u l d  s p e c i f y  p e r m a n e n t  r e v o c a t i o n  in 
i t s  f i n a l  a d m i n i s t r a t i v e  o r d e r .
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19 S e n a t e  H E S  c r e a t e d  (a) (3) o n  l i n e  8, a s  a s u b s e c t i o n  a p a r t
f r o m  s u b s e c t i o n  (2). T h i s  c h a n g e  r e s u l t s  in s e x  c r i m e s  b e i n g  

e x e m p t  f r o m  t h e  10 y e a r  t i m e  l i m i t  t h a t  is in s u b s e c t i o n  2) .

19 ( L ic e n s in g  A d u l t  F a c i l i t i e s )  o u t l i n e s  p r o c e d u r e s  f o r  l i c e n s i n g

a d u l t  r e s i d e n t i a l  c a r e  f a c i l i t i e s ,  i n c l u d i n g  a d u l t  f o s t e r  
h o m e s ,  in b r i e f .  P i o n e e r  H o m e s ,  a s  n o w ,  a r e  e x e m p t  f r o m  

l i c e n s u r e .  M a n y  p r o v i s i o n s  in b i l l  s e c t i o n s  11 -1" a r e
i n c o r p o r a t e d  b y  r e f e r e n c e .  T h i s  a r t i c l e  w o u l d  g o  i n t o  e f f e c t  
o n l y  if t h e  c o m p a n i o n  A s s i s t e d  L i v i n g  b i l l  d i d  n o t  p a s s .  It 

w i l l  e n s u r e  t h a t  c u r r e n t l y  l i c e n s e d  a d u l t  c a r e  f a c i l i t i e s  
r e m a i n  r e g u l a t e d  b y  D F Y S  in t h e  e v e n t  t h a t  t h e  A s s i s t e d  L i v i n g  
b i l l  a c e s  n o t  p a s s .

20 ( A d m in is t r a t i v e  P ro c e d u re )  c o m p l e m e n t s  s e c t i o n  9 in s p e c i f y i n g  
a p p e a l s  f a l l  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  f o r  
s e r i o u s  e n f o r c e m e n t  a c t i o n s  u n d e r  t h i s  c h a p t e r .

2 1  ( Im m u n ity  f ro m  L i a b i l i t y )  is p r o v i d e d  f o r  i n d i v i d u a l s  a n d  

a g e n c i e s  a c t i n g  u n d e r  a g r e e m e n t  w i t h  t h e  d e p a r t m e n t  t o  p e r f o r m  
l i c e n s i n g  e v a l u a t i o n s .  L i a b i l i t y  c o n c e r n  is o f t e n  c i t e d  as a 

d e t e r r e n t  t o  p r i v a t e  a g e n c i e s  i n t e r e s t e d  in p e r f o r m i n g  
l i c e n s i n g  e v a l u a t i o n s .  A l a s k a  N a t i v e  a n d  o t h e r  n o n p r o f i t  
a g e n c i e s  s t r o n g l y  s u p p o r t  t h i s  s e c t i o n .

21 (P e n a lt y )  p r o v i s i o n s  f o r  v i o l a t i o n s  u n d e r  t h e  c h a p t e r  as a

c l a s s  E m i s d e m e a n o r  h a v e  n o t  b e e n  c h a n g e d .

21 S e c t io n  18 ( D e f i n i t i o n s )  a r e  u p d a t e d .  F o r  e x a m p l e ,  " n u r s e r y "

is a t e r m  n o w  i n  s t a t u t e .  It b e c o m e s  a " c h i l d  c a r e  f a c i l i t y .  
T h e  o u t d a t e d  term, " i n s t i t u t i o n , "  b e c o m e s  " r e s i d e n t i a l  c h i l d  
c a r e  f a c i l i t y " .

22 I n  S e n a t e  HES, c o m m i t t e e  m e m b e r s  a n d  t h e  d e p a r t m e n t
c o l l a b o r a t e d  to e x e m p t  p a r e n t - a r r a n g e d  c a r e  f o r  up t o  45 d a y s  
b y  c h a n g i n g  t h e  d e f i n i t i o n  o f  a f o s t e r  h o m e .  S i n c e  t h e  c h a n g e  

c r e a t e d  o t h e r  p r o b l e m s ,  t h e  d e p a r t m e n t  h a s  p r o p o s e d  a n  
a m e n d a e n t  t o  m e e t  t h e  i n t e n t  o f  H E S  c o m m i t t e e  m e m b e r s .

23 S e c t io n  19 T h i s  is a n  a m e n d m e n t  a d d e d  b y  M s .  L a u t e r b a c h
s i m i l a r  t o  t h o s e  at t h e  b e g i n n i n g  o f  t h e  b i l l .  It a m e n d s
t e r m i n o l o g y  in t h e  d e p a r t m e n t ' s  p u r c h a s e  o f  s e r v i c e  c h a p t e r  to 
c o n f o r m  to t h e  b i l l .

23 S e c t io n  20 r e p e a l s  s e v e r a l  e x i s t i n g  s e c t i o n s  i n  C h a p t e r  35.

23 S e c t io n s  21  - -  26 R e m a i n i n g  s e c t i o n s  c o n t a i n  p r o v i s i o n s  f o r  

i m p l e m e n t a t i o n  a n d  t h e  t i m e t a b l e  t h a t  t h e  d e p a r t m e n t  w i l l  u s e  
f o r  a n  o r d e r l y  t r a n s i t i o n  f r o m  t h e  c u r r e n t  s y s t e m  o f  l i c e n s u r e  
t o  t h e  n e w  o n e .  M o r e  t h a n  1 , 9 0 0  f a c i l i t i e s  a n d  a g e n c i e s  w i t h
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a c a p a c i t y  f o r  1 3 , 6 0 0  i n d i v i d u a l s  n o w  f a i l  u n d e r  t h e  
p r o v i s i o n s  o f  t h i s  l i c e n s i n g  s t a t u t e .  T h e  t i m e  l i n e  f o r  
i m p l e m e n t a t i o n  is a y e a r  a n d  a h a l f  to a l l o w  f o r  t h e  

t r a n s i t i o n .  D u r i n g  t h i s  p e r i o d  t h e  d e p a r t m e n t  w i l l  r e v i e w  
r e g u l a t i o n s  f o r  s e v e n  o r  m o r e  t y p e s  o f  f a c i l i t i e s  a n d  
a g e n c i e s ,  w o r k  w i t h  c a r e  p r o v i d e r s ,  c o n s u m e r s  a n d  o t h e r s  to 
d r a f t  r e v i s e d  s t a n d a r d s  o f  o p e r a t i o n  f o r  e a c h  t y p e  o f  c a r e  a n d  
a g e n c y  f a l l i n g  u n d e r  t h e  s t a t u t e ,  c o n d u c t  p u b i i c  r e v i e w  of 

d r a f t s ,  p r o m u l g a t e  r e g u l a t i o n s ,  d e v e l o p  i m p l e m e n t a t i o n  
m a t e r i a l s  a n d  c o n d u c t  l i c e n s i n g  t r a i n i n g  f o r  b o t h  c r c v i d e r s  
a n d  l i c e n s o r s .
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January 28. 1994

The Honorable Hick Halford 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau. AK 99801-1182

Dear Mr. President:

Under the authority o f art. III. sec. 18. o f the Alaska Constitution. I am transmitting a 
bill relating to the licensing, by the Department o f Health and Social Services (DHSS). 
of facilities for the care of children, child placement agencies, maternity homes, and 
residential facilities and foster homes for adults. The bill reorganizes and clarifies 
existing licensing statutes and provides much-needed detail in the statutes. The bill's 
reorganization of the statutes separates licensing of child-related facilities from 
licensing of adult facilities.

Sections 5 and 7 - 12 o f the bill set out new statutory provisions that provide for the 
licensing and regulation of child foster homes, child care facilities, residential child care 
facilities, child placement agencies, and maternity homes. Section 7 o f the bill clarifies 
which of these facilities are required to be licensed and which are exempt from 
licensure. Licensing procedures and requirements, appeal procedures, and 
operational requirements that apply to all such facilities are set out in secs. 7 - 1 1 .  
Those sections provide for provisional licenses and biennial licenses, and specify that 
DHSS must inspect and investigate a facility before either a provisional license or 
initial biennial license is issued. Renewal procedures for biennial licenses are also 
provided. Complaint, investigation, and other enforcement provisions are set out in 
sec. 12 o f the bill.

Section 13 of the bill sets out a separate article in AS 47.35 to address licensure and 
regulation of adult residential cars facilities. Many o f the provisions in secs. 7 - 12 of 
the bill are incorporated by reference in the adult residential care facility article. I 
intend to introduce a bill this session relating to "assisted living homes" for adults; that 
bill will place licensing and regulation of adult residential facilities in a new chapter in
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AS 47. If that bill passes the legislature and becomes law, sec. 13 of the attached bill 
will not take effect. See sec. 21 of the bill.

Sections 14 and 15 of the bill set out general provisions for administrative adjudication 
procedures, liability immunity, criminal penalty, and definitions for AS 47.35.

Sections 1 - 4 and 6 o f the bill make conforming amendments to existing statutes to 
reflect changes made by secs. 5 and 7 - 15 of the bill. Section 16 of the bill repeals 
most of the existing statutes in AS 47.35 -  their provisions have been reworded and  
reorganized in secs. 5 and 7 - 15 of the bill. Section 17 of the bill contains transition 
provisions that specify how the bill affects existing as well as new facilities.

Section 18 of the bill authorizes DHSS to begin the regulation adoption process so 
that necessary regulations can take effect on the effective date o f the statutory 
changes made by the bill. Sections 19 - 21  provide an immediate effective date for 
sec. 18 and a January 1. 1996 effective date for the statutory changes made by the 
remainder o f the bill. Section 21 makes the January 1, 1996 effective date for sec. 13 
contingent on another adult residential facility bill not becoming law. as discussed 
earlier in this letter.

I urge your support of this important legislation.

Sincerely,
0 *

//

Walter J. Hickel 
Governor
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FISC A L N O TE

Revision Date: A p r i l 13, 1994________________
Title: C o m m u n ity  Care L iccnsinn

S T A T E  O F  A L A S K A
1994  L E G I S L A T I V E  S E S S I O N

DI LL NO.  CSS D 268 (I-I ES)

_Dept. Affected: I-Icnith and Social Services 

_BRU: F a m ily  &  Y o u th  Services

_Component: C entral O ffice _______________

Requestor S e n a te  J u d i c i a r y COMPONENT SERIAL NO. 0259

E x p e n d itu re s /R e v e n u e s : (Thou sands of Dollars)
L  O P E R A T IN G FY95 FY96 | F Y97 F Y 9 8  | F Y 9 9 F Y 0 0  |
| PERSONAL SERVICES I i I
I TRAVEL 45.0 20.0 I I I
| CONTRACTUAL 20.0 15.0 I

SUPPLIES 

EQUIPMENT 

LAND & STRUCTURES 

GRANTS, CLAIMS 

MISCELLANEOUS

T O T A L  O P E R A T IN G 6 5 .0 35.0 i 0.0 0.0 0.0 0.0 I

C A P ITA L E X P E N D IT U R E S

C H A N G E S  IN R E V E N U E S

F U N D  S O U R C E (Thousands of Dollars)

I 1002 Federal Receipts I I I !
| 1003 GF Match l i l t
! 1004 GF 65.0 35.01

1005 GF/Program Receipts 1 1 1 1
1006 GF/MHTIA 1 1 1 1 1

1 Other 1 1 1
; TO TA L 65.0 | 35.0 | 0.0 1 0.0 1 0.0 0.0 1

P O S IT IO N S :

| FULL-TIME 1 I 1 1
I PART-TIME 1 1 1
I TEMPORARY 1 1 1 1 1

E stim ate  o f current year (FY 94) im pact: 0.0

A N A L Y S IS : (Attach a separate page if necessary)

This bill focuses licensing on children and families: removing two types of care adult foster hom es and adult residential

care from the licensing statute if SB249, Assisted Living Homes also passes this session. It consolidates all the basic

licensing procedures into the bill, so that each program regulation will only address the program issues. The existing 

licensing statute needs to be revised to address significant changes in licensing which have occurred since the statute 

was first enacted. There is a lot of public interest and support for the licensing of child care facilities.

There v III be an 18 m onth implementation in order to allow the Division time to revise all regulations with appropriate 

public input. The bill takes full effect on January 1. 1996.
(CONTINUED)._______________ ft_____________________

O IK ' .



R e v is io n  D a te : B I L L  N O .  CSSB 268 (TIES)

A N A LY S IS  (c o n t.):

In FY95, the Division will appoint a task force of providers, licensing staff and others to recom m end standards for 

operation. $65,000 will be needed to begin the implementation of the changes. The $45,000 in the travel line will fund 

the task force travel, and travel for staff to conduct public hearings. The $20,000 contract tine will fund a contractor to draft 

standards for each program area, and to revise the drafts after public comment.

In FY96, the $35,000 will go toward finalizing the implementation. Contractual m oney will go for design and publication of 

forms and guidebooks to implement the standards. S20.000 will fund regional training for licensing staff and providers of 
different care types.

: It is expected that full implementation of this bill will require more funds than the $100,000 built into this fiscal note; 

however, som e of the work required for service improvements will be assumed by existing staff and resources. The 

impact of all the changes required by this bill at one time cannot, however, be assumed by existing staff. The 

improvements to the licensing program that this bill will accomplish are very important to the citizens of this state.

The revision of the licensing statute will have a major program impact on the Division of Family and Youth Services. There | 

wili be immediate need to work with those affected to propose and draft at least seven sets of licensing regulations, 

conduct public hearings, revise drafts and promulgate regulations, develop implementation materials including forms and 

guidebooks for each type of care, revise the licensing procedures manual for staff, train licensees and licensing staff. The j 

Department of Law advises this must be done within 18 months.

Com m unity participation in the revision of standards is important to ensure that the standards developed are clear and 

viable, and that there is consensus.



C om m un ity  C a re  L ic e n s in g  B i l l  
F i s c a l  N o te :  W o rk in g  S m a rt i n  th e  9 0 ' s

A d v a n c e  e f f i c i e n c y  a n d  c o m p e t e n c y  b y
• C o n s o l i d a t i n g  l i c e n s i n g  p r o c e d u r e s

• C o n v e n i n g  a w o r k i n g  t a s k  f o r c e  to f o r m  s t a n d a r d s
• P u b l i s h i n g  g u i d e b o o k s  a n d  c o n d u c t i n g  t r a i n i n g  
E i g h t e e n  m o n t h s  n e e d e d  f o r  t r a n s i t i o n  f r o m  t h e  c u r r e n t  s y s t e m .
• T h e  A c t  t a k e s  f u l l  e f f e c t  o n  J a n u a r y  1, 199 6 .

M o r e  t h a n  1 , 9 0 0  f a c i l i t i e s  a n d  a g e n c i e s  (at l e a s t  s e v e n  
t y p e s )  w  c a p a c i t y  o f  1 3 , 6 0 0  i n d i v i d u a l s  w i l l  b e  a f f e c t e d .
(S e e  p i e  c h a r t .)

• T h e  d i v i s i o n  is v e r y  c o m m i t t e d  to t h i s  p r o j e c t

• w i l l  d e v o t e  c o n s i d e r a b l e  t i m e  o f  e x i s t i n g  s t a f f
• d o  n o t  h a v e  r e s o u r c e s  to h a n d l e  a p r o j e c t  o f  t h i s  

m a g n i t u d e  w / o  t h e  f u n d i n g  in t h i s  f i s c a J  n o t e .

• w i l l  w i t h  i t s  o w n  r e s o u r c e s  d e s i g n  p u r c h a s e  o f  
s e r v i c e  i m p r o v e m e n t s  i n  f o s t e r  a n d  r e s i d e n t i a l  c a r e  
to c c r r e s o o n d  to t h e  r e v i s i o n s  i n  l i c e n s i n g .

$ 6 5 , 0 0 0
T r a v e l  L i n e  
C o n t r a c t  l i n e

$ 4 5 , 0 0 0  
2 0 , 0 0 0

40 T F 5 hearincrs
c o n t r a c t o r

D u r i n g  F Y  95 t h e  d e p a r t m e n t  w i l l

• O b t a i n  s t a n d a r d s  f r o m  s e l e c t e d  s t a t e s  a n d  m o d e l  s t a n d a r d s  
f o r  r e v i e w  to g a i n  f r o m  t h e i r  c o l l e c t i v e  e x p e r i e n c e .

• C o n v e n e  a w o r k i n g  t a s k  f o r c e  o f  c i t i z e n s  a n d  s t a f f ( e s t 2 4 )

• T w o  f a c e  to f a c e  s t a t e w i d e  m e e t i n g s  a n d  t e l e c o n f e r e n c e s .
• T o t a l  g r o u p  to d e t e r m i n e  s t a n d a r d s  t h a t  m a y  a p p l y  to a l l

t y p e s  o f  c a r e  a n d  to a d d r e s s  t h e  l i c e n s i n g  p r o c e s s .  
E s t a b l i s h  f i v e  s u b c o m m i t t e e s  t o  d e v e l o p  i n i t i a l  d r a f t  
s t a n d a r d s  f o r  e a c h  t y p e  of f a c i l i t y  o r  a g e n c y .

• C o n t r a c t  w i t h  a n  a t t o r n e y  a n d / o r  s k i l l e d  p r o f e s s i o n a l
u s e  t a s k  f o r c e  d r a f t s  to p l a c e  s t a n d a r d s  of
o p e r a t i o n  f o r  e a c h  t y p e  of c a r e  a n d  a g e n c y  in
c o r r e c t  l e g a l  f o r m a t  a n d  e n s u r e  c o n s i s t e n c y  b e t w e e n  
r e g u l a t i o n s

p r e p a r e  a l l  l e g a l  d o c u m e n t s  n e e d e d  
b e g i n  i m p l e m e n t a t i o n  t o o l s  a n d
r e v i s e  t h e  d r a f t s  a f t e r  t h e  d e p a r t m e n t  c o n d u c t s  
s e o a r a t e  p u b l i c  h e a r i n g s  f o r  e a c h  t v o e  o f  c a r e .

FY 96 $ 3 5 , 0 0 0
T r a v e l  l i n e  $ 2 0 , 0 0 0  R e g i o n a l  t r a i n i n g

• C o n t r a c t  l i n e  1 5 , 0 0 0  d e s i g n / p u b l i c a t i o n  o f  f o r m s  a n d
g u i d e b o o k s

D u r i n g  t h e  f i r s t  s i x  m o n t h s  of F Y  96 t h e  d e p a r t m e n t  w i l l
contract, f o r  d e v e l o p m e n t  o f  i m p l e m e n t a t i o n  form s ,  a n d  
g u i d e b o o k s  a n d  a l i c e n s i n g  m a n u a l  f o r  f i e l d  w o r k e r s .

• c o n d u c t  r e g i o n a l  l i c e n s i n g  t r a i n i n g  f o r  b o t h  p r o v i d e r s  
a n d  l i c e n s o r s  to a c q u a i n t  t h e m  w i t h  t h e  n e w  p r o c e d u r e s . 
T r a i n i n g  is t h e  f i n a l  k e y  to s u c c e s s f u l  i m p l e m e n t a t i o n .

C : ' 7-LIC'.CCL-t iuc .noc

FISCAL NOTE 
OVERVIEW

B m m e n
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A d d i t i o n a l  i n f o r m a t i o n :  i m p l e m e n t a t i o n

D u r i n g  t h e  1 9 9 3  I n d i a n  C h i l d  W e l f a r e  c o n f e r e n c e  r e c o m m e n d a t i o n s  
w e r e  m a d e  to t h e  d i v i s i o n  t o  d e v e l o p  c a r e f u l l y  p l a n n e d  f o s t e r  h o m e  
a p p l i c a t i o n s  a n d  to p u b l i s h  g u i d e b o o k s  t o  e n c o u r a g e  a n d  a s s i s t  

p e r s o n s  t o  b e c o m e  l i c e n s e d  f o s t e r  p a r e n t s .  T h e  d i v i s i o n  a g r e e s  w i t h  
t h i s  r e c o m m e n d a t i o n .  W e  b e l i e v e  s o u n d  i m p l e m e n t a t i o n  t o o l s  r e m o v e  

b a r r i e r s  to p e r s o n s  e n t e r i n g  t h e  c a r e g i v i n g  c o m m u n i t y .  I n  F Y  96 
$ 1 5 , 0 0 0  w i l l  g o  t o w a r d  d e s i g n  a n d  p u b l i c a t i o n  o f  f o r m s  a n d  

g u i d e b o o k s  to i m p l e m e n t  t h e  s t a n d a r d s .

F i n a l l y  $ 2 0 , 0 0 0  w i l l  f u n d  r e g i o n a l  t r a i n i n g  i n  t w o  r o u n d s ,  o n e  f o r  
c h i l d  c a r e  f a c i l i t i e s  a n d  o n e  f o r  f a c i l i t i e s  p r o v i d i n g  2 4  h o u r  c a r e  
a n d  c h i l d  p l a c e m e n t  a g e n c i e s .

C o n c lu s io n

A  s o u n d  l i c e n s i n g  p r o g r a m  is a c r i t i c a l  p i e c e  o f  t h e  c a r e  s y s t e m  

f o r  A l a s k a ' s  v u l n e r a b l e  c i t i z e n s  a n d  t h e i r  f a m i l i e s .  F u n d i n g  t h i s  
f i s c a l  n o t e  w i l l  h e l p  t h e  d i v i s i o n  w o r k  s m a r t  a n d  e f f i c i e n t l y .  

W i t h o u t  t h e  f u n d s ,  w e  v/ill n o t  a c h i e v e  m a n y  o f  t h e  o b j e c t i v e s  w e  
s e t  o u t  t o  a c h i e v e - - t h a t  is t o  m a k e  l i c e n s i n g  e a s i e r  f o r  t h o s e  w h o  
d o  l i c e n s i n g  a n d  t h o s e  a p p l y i n g  f o r  a l i c e n s e .

A d d i t i o n a l  I n f o r m a t i o n :  C o m m u n i t y  i n v o l v e m e n t

C o m m u n i t y  p a r t i c i p a t i o n  i n  f o r m u l a t i n g  s t a n d a r d s  m a y  

r e f l e c t  s t a f f  k n o w l e d g e  a n d  e x p e r i e n c e  
p r o m o t e  a p u b l i c / p r i v a t e  p a r t n e r s h i p  
o f f e r  a m u l t i d i s c i p l i n a r y  a p p r o a c h
e n s u r e  c l e a r ,  v i a b l e  s t a n d a r d s  a n d  b u i l d  c o n s e n s u s .

T h e  m i s s i o n  o f  t h e  t a s k  f o r c e  a n d  c o n t r a c t o r  w i l l  b e  to d r a f t  
r u l e s  t h a t  a r e

r e a s o n a b l e ,  c o n c i s e  a n d  e a s y  t o  u n d e r s t a n d  
e n f o r c e a b l e
p r o m o t e  s a f e  a p p r o p r i a t e  c a r e  
a r e  m i n i m u m ,  b a s e l i n e  

a r e  e c o n o m i c a l l y  a c c e p t a b l e  
i n c o r p o r a t e  l a t e s t  t h i n k i n g
a n d  t h a t  s i m p l i f y  l i c e n s i n g  f o r  b o t h  l i c e n s i n g  s t a f f  a n d

p r o v i d e r s  o f  s e r v i c e  to t h e  d e g r e e  p o s s i b l e .

ncwa i j m i i L i n



Community Care Licensing Bill

Goals

♦ L i c e n s i n g  is i n t e n d e d  to r e d u c e  r i s k  no o u r  m o s c  
v u l n e r a b l e  c i t i z e n s

♦ T h e  l e g i s l a t i o n  w i l l  e n h a n c e  e f f i c i e n c y  co a c c o m p l i s h  
m o r e  w i t h  t h e  s a m e  r e s o u r c e s .

Background

♦ D F Y S  l i c e n s e s  n e a r l y  2 , 0 0 0  f a c i l i t i e s  a n d  a g e n c i e s .
> T h e  p u b l i c  d e m a n d s  m o r e  l i c e n s e d  c a r e  s e t t i n g s .

♦ W o r k e r s  n o w  l i c e n s e  up to n i n e  k i n d s  of care.
♦ W o r k l o a d  s t a n d a r d s :  e x c e e d e d  b y  50% in s o m e  p l a c e s .
♦ M a n y  w o r k e r s  a l s o  h a v e  p r o t e c t i v e  s e r v i c e s  d u t i e s .
♦ W o r k e r s  m u s t  k n e w  40 p a g e s  o l  1i c e n s i n g  p r o c e d u r e s .

Passing Community Care Licensing & Assisted Living will

♦ F o c u s  D F Y S  o n  c h i l d r e n  a n d  f a m i l i e s .
♦ T r a n s f e r  r e g u l a t i o n  of c a r e  for e l d e r s  o r  a d u l t s  w i t h

a d i s a b i l i t y  to d i v i s i o n s  in t h o s e  f i elds.

♦ A d v a n c e  e f f i c i e n c y  a n d  c o m p e t e n c y  b y
• C o n s o l i d a t i n g  l i c e n s i n g  p r o c e d u r e s
• C o n v e n i n g  a t a s k  f o r c e  to f o r m  s t a n d a r d s
• P u b l i s h i n g  g u i d e b o o k s  a n d  c o n d u c t i n g  t r a i n i n g

♦ C l a r i f y  t h e  s h a r e d  r o l e  w i t h  p a r e n t s  to e n s u r e  t h e i r  
c h i l d ' s  s a f e t y  a n d  d e v e l o p m e n t  in l i c e n s e d  care.
• Yet, t h e  s t a t e  r e t a i n s  d u t y  for o v e r s i g h t .

♦ E x p a n d  p a r t n e r s h i p s  w i t h  p r i v a t e  a g e n c i e s
I n c l u d e  l i a b i l i t y  p r o t e c t i o n .

• E n c o u r a g e  p a r t n e r s  to i n c r e a s e  t h e  n u m b e r  of 
r e g u l a t e d  h o m e s  in a d d i t i o n a l  c o m m u n i t i e s .

GOALS/ BACKGROUND



C O M M U N I T Y  C A R E  L I C E N S E D  F A C I L I T I E S
MARCH 1994

Child Care Cenlers 129 7% 
Child Care Grp Horn 14 1%

Child Foster Horn 1088 57%

Child Care Horn 488 25%

Adult Res Fac 55 3%

Adult Foster Horn 70 4% 

Placement Agency 12 1%

Res Care Fac 57 3% 
Maternity Horn 5 0%

T o t a l  =  1 9 1 8
DFYS - 3/3/94





D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s

POSITION
PAPER

BILL NO: SB 275
TITLE: Disposal o f Real Property

'by DOT&PF

APPROVED:
DATE:

V / • ( /
7,1994

DOT&PF is in favor of the proposed legislation. The provisions o f AS 3805.030 are 
ambiguous and contradictory with respect to DOT&PF. The AG's opinion is that 
since the statute expressly states that the DOT&PF has the authority to dispose of 
highway lands and does not so specify fo r airport or facilities la r ds, then DOT&PF's 
authority to dispose of airport cr facilities lands, either by sale or exchange, is 
repealed by implication (failure 10 list Title 2 and Title 35 when Title 19 is 
mentioned). DOT&PF's right to dispose o r exchange airport (Title 2) or public 
facilities (Title 35) lands has been a problem for several years.

The clarificadon o f DOT&PF's authority to dispose of airport or facilities lands will 
benefit both DOT&PF and DNR. It w ill a llow  DOT&PF to correct trespass problems 
it has at several airports across the state. It w ill also allow  DOT&PF to exchange old 
airport or facilides sites for new sites without tying up DNR staff and resources 
resulting from DNR being used as a middleman to accomplish these exchanges.
DOT&PF requests the follow ing language be added to SB 275 to also clarify 
DOT&PF's authority to dispose of facilities lands: AS 35.05.040(1) and (2) and 
AS 35.20.010 - 35.201)50. .

DNR has indicated to DOT&PF that it does not oppose the proposed changes, but 
would like language added to ensure that any land transferred from  state ownership 
to municipal ownership is charged against any outstanding entitlement the 
municipal government may have pursuant to Title 29. DOT&PF has no objection to 
the follow ing language being added to the legislation. "Land conveyed under this 
section to a municipality o f the state shall be credited against a municipality s 
remaining entitlement under AS 29.65, unless this land conveyance is in 
consideration for other lands required for state purposes.

For Furthei P O S ITIO N  PAPER 465-3904.



S T A T E  O F A LA SK A
1994 L E G IS L A T IV E  S E S S IO N

FISCAL NOTE
BILL No.: SB 275

Revision Date: 
Tide:

Sponsor:
Requestor

Disposal o f Real Prooertv bv D O T& PF

Department Affected: 

3RU:
D O T& PF

Senate Transportation Component: 
C om ponent Serial N um b er:

E X P E N D IT U R E S /R E V E N U E S :  fThousands of Dollars)

O P E R A T I N G F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 S F Y 9 9 FYOO
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
I AND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T I N G : 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE FUND SOURCE 1 o 0 0 0 0 0

F U N D I N G :  (Thousands of Dollars)
1002 FEDERAL RECEIPTS 0 0 0 0 0 0
1003 GF MATCH 0 0 0 0 0 0
1004 GF 0 0 c 0 0 0
1005 GF/PROGRAM RECEIPTS 0 0 0 0 0 0
1006 GF/M HTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
T O T A L  F U N D I N G : 0 0 0 0 0 0

P O S I T I O N S
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0 .
TEMPORARY 0 0 0 0 0 0

Estimate o f current year (FY94) impact: SO

Prepared by: Jonathan A. Widdis. Director 

Division: Statewide Aviation

Approved by Commissioner 

Agency: Department of Transportatioi7anckPublic facilities

Phone: 266-1460

Date: February 7, 1994

Phone: 465-3901

Date: February 7, 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution Information call the Governor’s Legislative Office

Page I of 1



1994 LEGISLATIVE SESSION
Revision Date:  Original_____________________________

"itle: “An Act relating to the aisoosal o< real property

.STATE OF ALASKA
FISCAL NOTE

BILL NO. SB275

cvthe Department of Transportation and Piulic Facilities." 

Soonscr Senate Transportation Committee

Requestor Senate Transportation Committee

ExDenaitures/Revenues
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WALTER J. HICKEL. GOVERNOR

DEPARTMENT OF TRANSPORTATION 
AND PUBLIC FACILITIES

1132 CHANNEL DRIVE 
UNEAU. AK isB o i-rssa  
■HONE. (907) -165-3SC0 
7AX. (907) 535-6365 
'EXT: (907) A65-365ZOFFICE OF THE COMMISSIONER

Decem ber 13. 1993

Senator Bert M. Sharp  
119 N. Cushm an Street. Suite 201 
Fa irbanks. AK 9 9 7 0 1 -2 8 7 9
Representative R ichard  Foster
P.O. Box 1630
Nome. AK  9 9 7 6 2 -1 6 3 0
Dear S ena to r Sharp  and Representative Foster:
Enclosed are three proposed pieces o f leg islation which I would appreciate 
being in troduced th rough the T ran spo rta tion  Committees in the next 
session:

AS 4 3 .4 0 .0 1 0
The increase in aviation fuel tax in the am ount o f 3 .0 0 7 /g a llo n  is a n  
re su lt o f the Legislative request to not assess landing fees on ru ra l 
l i x n o r t . s .

See the Legislative intent language contained in the DOT&PF FY‘94  
operating budget.
AS 3 8 .0 5 .0 3 0
Th is am endm ent sim p ly m akes a irp o rt property d isposa l consistent 
w ith highway property d isposal. This is a housekeeping m easure 
which shou ld  have been hand led wher. DOT&PF was created — it 
wasn't.
A ll p roperty and right-of-ways are hand led in one DOT&PF section a n d  

lis  housekeeping measure m akes the operations consistent.
1 9 .0 5 .0 4 0

25A.T1LH

This m inor addition to the statu tes a llow s DOT&PF to en ter property 
to determ ine if hazardous substances exist. This change is needed 
because DOT&PF has purchased p roperty for right-of-way purposes 
on ly  to find ou t that it is contam inated and the cost o f c leanup 
exceeded the cost o f moving the fac ility  to avoid the contam inated 
area had that fact been known.

LETTER FROM D.O.T.
COMMISSIONER 

— BRUCE CAMPBELL -



Senator Sharp & Representative Foster Page 2 December 13. 1993

DOT&PF with this change would be able to know, in advance of 
purchase, if property is contaminated.

There are two or three more items that are in the mill that will be 
transmitted later.

Please let me know if you have any quesuons or I can provide more data.

Sincerelv
n

B.A. Campbell 
Commissioner

Enclosures
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IMPACT UPON LOCAL POLICE

IN GENERAL: This legislation oslabllshes a slalulory framework which formalizes existing criminal Justice Information processing procedures. Mandatory 
provisions have been minimized and sections generally do not lake effecl until regulations are adopted. To Implement the full scope of this legislation, a series 
of Implementation discussions with local law enforcement ore required. Full Implementation will be achieved through negotiation and concurrence. The bill 
provides for an effective date of July 1, 1994 but the substantive sections of the bill do not apply to misdemeanants until July 1,1995. This delay Is intended to 
hold down the initial costs ol this legislation and to enablo justice agencies to streamline procedures.

The information depicted below addresses those provisions that may Increase the work load of local police. Other provisions of the bill, not mentioned hare, are 
either already performed by local police or the performance requirement Is placed on other organizations In the criminal |ustlce community. The accompanying 
materials fully explain the provisions of the legislation.

PROVISION EXPECTED IMPACT EXPECTED BENEFIT

'imlnai Justice Information Board
2.62.100)

andatory fingerprinting
2 62.120) Cunent practice Is to obtain flnger- 
Ints for all felonies and serious mlsdemoanors.

,ime limit for forwarding fingerprints to the 
central repository
(12.62.120)

Roportlng of criminal Justice Information 
(12.62.130) - An Arresl, Issuance or withdrawal 
of an arrest warrant - all currently done.

Release of a person after arrest without filing 
of a charge - not currently done

A municipal police chief servos as a Board member Direct local police representation on policy and Im­
plementation issuos Travel and por diem ex­
penses are paid by the State.

All accused misdemeanants and felons must ho fin­
gerprinted. If the arresting agency normally bocks 
prisoners at a Correctional facility, there Is no Im­
pact II Ihe local police department operates a Jail, 
Ihere will likely be an Increase In Ihe number of peo­
ple II fingerprints.

Fingerprints are Ihe only acceptable, cost affective 
way to guarantee the Identity of the individual and 
Ihe accuracy of the criminal history record. Addi­
tionally, these fingerprints are Included In AAFIS 
and the FBI system lor latent matching and na­
tional retrieval of criminal records.

Fingerprint cards must be forwarded So AAFIS within 
five working days. Local police may have lo mall 
cards to Ihe central repository more frequenlly.

Reporting of Uniform Crime Information
(12.62.140)

Approximately 25 police agencies currently submil 
UCR based information to Public Safety comprising 
approximately 65% ol statewide crime statistics.

Reporting requirements Itawe been extended to ev­
ery significant event In Ihp criminal Justice process. 
II Ihe local police department operates a Jail, there 
will likely be some increase in dala entry. Law’s 
commentary clearly slates that Ihe form, content 
and liming of reports may be specified without regu­
lation. The Inlenl Is to work with local criminal |us- 
llce agonclos In adopting policies that are efficient, 
workable and cost effective.

A more limely delivery lo AAFIS will result In 
quicker positive identification of criminals and a 
more limely updating of APSIN in “merge person" 
situations.

A significant Increase In the content, Integrity, llmo- 
llness. completeness, and usability of APSIN infor­
mation.

A requirement Jaced on criminal Justice agencies 
lo submit unlfoi.n crime reporting Information lo 
DPS continues. The intent Is to work with local po­
lice agencios prior lo adopting changes from current 
practice. This legislation does not mandate NIBRS 
nor UCR reporting formats • law enforcement will bo 
consulted prior lo cltango In curronl practlcos.

Availability of (rue statewide crime statistics and 
crime trending. Accurate Information Is useful lo 
law enforcement In operations planning, budget 
submissions, grant applications



DATE lfH/'W CRIMINAL HISTORY RECORD

CRIMINAL HISTORY DATABASE PROPOSED CRIMINAL HISTORY RECORD CONTENT
S o r o r  D rc a a x r  1989 S«mrdj Reoon. S tam ocr 2i5.1991 l la m rx v o f A I m j j  Wfcne f-mmod u n m n g  ycr.i: m t o o .  j a w B Q  ID. ly y i U argfTJ YOl A IM S Wfcrx r

The importance of complete and. accurate crimina' u'^wry records 
cannot be over-emphasized at this time. Within the criminal justice 
system, criminal history records are needed for decisions relating to 
pretrial release, offense charging, prosecution priorities, sentencing 
and correctional assignments. Similarly, such data are increasingly 
necessary for noncriminal justice purposes L meet requirements 
relating to licensing, security clearances and employment o f 
individuals in sensitive positions. A Bureau of Justice Statistics (BJS) 
survey found that, as o f October 1990, almost all states had enacted 
some legislation which required that criminal history record 
information be considered in connection with criminal justice 
decisions. (Source: Report of the National Task force on Criminal 
History Record disposition Reporting)

ALASKA'S CRIMINAL HISTORY REPOSITORY
Alaska's criminal history database contains approximately 500,000 
criminal record entries representing approximately 300,000 persons;

Alaska's fingerprint database contains approximately 170,000 sets of ten 
print records;

Alaska's fingerprint database contains approximately 2*500 latent 
fingerprints from crime scenes;

Alaska's criminal history database is updated or queried approximately
50.000 times per month by courts, police, corrections, prosecutors and on 
behalf of employers;

Alaska's criminal history database is accessed through 900 terminals and
2.000 users in state and nationally via the Law Enforcement 
Telecommunications System ( NLETS );

Preliminary results of a sample of 300 FY 91 arrests disclosed that 
approximately one third were supported by fingerprints and one third had 
dispositions reported. Currently, State Correctional facilities are 
fingerprinting approximately 40% of people accused of committing 
crimes; Contract Jails fingerprint approximately 50% and smaller 
facilities approximately 30%.

(2) AN ARREST

(3) RELEASE OP A PERSON AFTER ARREST WITHOUT FILING 
OF A CHARGE

(4) DECISION BY A PROSECUTOR NOT TO COMMENCE CRIMINAL 
PROCEEDINGS OR TO DEFER OR INDEFINITELY POSTPONE 
PROSECUTION

(5) PRESENTMENT OF AN INDICTMENT OR THE FILING O r A 
CRIMINAL INFORMATION OR OTHER STATEMENT OF CHARGES 
AFTER ARREST

(6) A RELEASE PENDING TRIAL OR APPEAL

CD COMMITMENT TO OR RELEASE FROM A PLACE O F'  RETRIAL 
CONFINEMENT

(J) THE DISMISSAL OF AN INDICTMENT OR CRIMINAL INFORMA­
TION OR ANY OF THE CHARGES SET OUT IN SUCH INDICTMENT 
OR CRIMINAL INFORMATION

(9) AN ACQUITTAL. CONVICTION OR OTHER DISPOSITION AT OR 
FOLLOWING TRIAL

(10) IMPOSITION OF A SENTENCE

(11) COMMITMENT TO OR RELEASE FROM A CORRECTIONAL 
FACILITY, VTtETHER STATE OR LOCALLY OPERATED. 
INCLUDING COMMITMENT TO OR RELEASE FROM A F.GtCLE 

OR PROBATION AGENCY

02) COMMITMENT TO OR RELEASE FROM THE DEPARTMENT OF 
HEALTH AND SOCIAL SERVICES AS INCOMPETENT TO STAND 

TRIAL OR AS NOT CRIMINALLY RESPONSIBLE

(13) AN ESCAPE FROM DETENTION OR CONFINEMENT

(14) ENTRY OF AN APPEAL TO AN APPELLATE COURT

(15) JUDGMENT OF AN APPELLATE COURT

(' 6) A PARDON. REPRIEVE COMMUTATION OF SENTENCE OR 
OTHER CHANGE IN SENTENCE LENGTH. INCLUDING A 
CHANGE ORDERED BY A COURT

(17) REVOCATION OF PROBATION OR CHANGE IN PAROLE STATUS

(I S) ANY OTHER EVENT ARISING OUT OF OR OCCURRING DURING 
THE COURSE OF CRIMINAL JUSTICE PROCEEDINGS DECLARED 
TO BE REPORTABLE BY REGULATIONS ISSUED BY “ HE

DPS COMMISSIONER

H E  EO 'fTW CA TlO M  C X B O U T /U C ti



3RD REPOSITORY OVERVIEW iM E  PU N TH ) PM

INTS CONTRIBUTOR CURRENTLY 
Has P*Txr SYSTEM/AGENCY PROVIDED

CONDITIONS/RECOMMENDED ACTION

APS IN - PCLiCE 
PROMTS - AG DOL

yes

APSIN - POLICE YES. BUT 
NOT TIMELY

APS IN-POLICE NO

AL PROM3S-AG DOL YES

GES
PROMIS-AG DOL YES. BUT 

NOT’ENTERED

COURTS
OB S CIS-CORRECTIONS

NO
NO

A OBSOS-C QRRECnONS 
CONTRACT JAIL-DPS

NO
NO

lA-
ENT

COURTS YES

DR COURTS YES

COURTS YES

LE

OBSQS-CORRECTtONS 
CONTRACT IAIL-DPS

NO
NO

3?
AND

h a s : NO

OBSOS-CORRECnONS 
CONTRACT IAU--DPS

NO
NO

COURTS
PROMLS-AG DOL 
COURTS

NO
NO
NO

COURTS
GOVERNOR

NO
NO

TVS OBSOS-CORRECTIONS NO

ING
.<ED

APSIN, OBSCIS 
PROM1S, H&SS

N/A.
CURRENTLY

Passage of legislation addressing the management of criminal justice information is 
needed- The current proposal includes the Mowing sections and are briefly 
discussed;

1. 12.62.100 - Discontinues the Governor's Commission on Criminal Justice and 
establishes a criminal justice advisory group to the Commissioner Department of 
Public Safety;

2. 12.62.110 - Defines the responsibilities of the Commissioner, Department of 
Public Safety with respect to criminal justice information systems;

3. 12.62.120 - Prescribes mandatory fingerprinting for all serious offenses in order to 
aurhmcaie entries to a person's criminal history record and to facilitate furure person 
identification;

4. 12.62.130 - Authorizes the reporting of criminal justice information;

5. 12.62.140 - Authorizes the repotting of Uniform Crime Information;

6. 12.61150 - Authorizes the reporting of wanted persons and stolen prop-ity;

7. 12.67.160 - Addresses issues of completeness, accuracy and security of criminal

8. 12.62.170 - Defines criteria for disemination of criminal justice information:

9. 12.62.180 - Prescribes the process for correction of criminal history record 
nformarion;

10.12.62.190 - Makes provision for sealing of criminal history record information;

11.12.62200 - Makes provision for purging of criminal history record information;

12.12.62210 - Provides for recourse through civil action and defense;

13.12.62.900 - Provides definitions of terms used in this legislation.
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sxecunveaipccrcs 
William T Caccan

November 2, 1993

NCN-AT7CFNEY MEMSEES 

Jim A. Amesen 

Oavxj A. Oaccs'/ion 

Janes Lennar:

ATTCPNSV MEM6SPS 
M arx E. AsmDuti 

Oaniei L. Callanan 

Thomas G. Nave

CHAIRMAN. S< QFRCO 

Oamel A. Mocre, Jr 

Chief Jusoce 
Sucrsme Cour:

Honorable Walter Hickel 
Governor 
Scate of Alaska 
P.O. Box 110001 
Juneau. AX 99811-0001

RE: Criminal Justice Working Group Recommendation concerning Criminal History
Legislation

Dear Governor Hickel:

I am writing on behalf of the Criminal Justice Working Group which you recently 
established to, among other reasons, recommend to you policies which would benefit the 
criminal justice system in Alaska as a whole. The CJWG recendy reviewed legislation 
prepared by the Departments of Public Safety and Law which comprehensively 
addresses the collection, oversight ana dissemination of criminal history information. 
While the CJWG did not consider all of the specifics in the legislation, and undoubtedly 
members will have differences of opinion on individual items, the CJWG was unanimous 
in endorsing the general direction of the legislation. The Group strongly urges you to 
introduce it and work for its passage next session.

Accurate and complete criminal history information is a necessity for ail parts of 
the criminal justice system. The ability of the police and troopers to apprehend criminals 
and protect t e public depends in many cases on accurate fingerprint identification. 
Innocent citizens often can be absolved by accurate records while inaccurate information 
can put them at risk. Sentencing decisions under our laws are dependent on accurately 
determining prior convictions. Further, accurate and complete information is vital to a 
wide range of decisions in our society, for example, hiring a day care worker who has 
not been convicted of sexual abuse of a minor. Current statutes governing criminal 
records collection, use and dissemination are inadequate. Because of these inadequacies, 
protection of the public and individuals can be at risk

The CJWG endorses the following general objectives of the proposed legislation:

ALASKA JUDICAL COUNCIL 
LETTER OF SUPPORT



Honorable Walter Hickel 
November 1. 1993 
Page 2

Estaoiish an advisor/ group to oversee the collection and use o f criminal 
history information;
Establish regulatory authority with Department of Public Safety;
Provide for mandatory fingerprinting;
Establish mandatory reporting of events in the criminal justice system; 
Provide for correcting or sealing information;
Make recommendations for dissemination of information.

The CJWG did not review individual sections of the legislation. In particular, 
some members had reservations about the dissemination provisions, although a ll felt that 
dissemination of criminal history information is an important topic which murt be 
addressed.

The CJWG believes a need for new, comprehensive legislation governing ihe 
collection and use of criminal history information is an important issue. As a whole, the 
group feels that complete and accurate criminal history records are an integral part of 
a good criminal justice system and request the Governor endorse and introduce this 
legislation during the next session.

William T. Cotton 
Executive Director

Crim inal Justice Working Group Members
Commissioner Richard L. Burton, Department o f Public Safer/
Attorney General Charles E. Cole
Commissioner Theodore A. Mala, Department of Health & Social Services 
Brant McGee, Director, Office of Public Advocacy 
Chief Justice Daniel A. Moore, Jr.
Ron Otte, President, Police Chiefs 
Representative Brian Porter, Alaska State Legislature 
Commissioner J. Frank Prewitt, Department o f Corrections 
John Salemi, Public Defender
Arthur H. Snowden, Administrative Director, Alaska Court System 
Shelby Stastny, Director, Office of Management & Budget 
Senator Robin Taylor, Alaska State Legislature 
Duane Udland, Chief Deputy, Anchorage Police Department 
Commissioner Nancy Bear Usera, Department of Administration
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February 4, 1994

The Honorable Rick Halford 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK  99801-1182

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am transmitting a 
bill relating to criminal justice information.

The need for new Alaska legislation on the subject o f criminal justice information and  
com puter information systems has been recognized for a number o f years. If accurate 
and complete, these information systems provide a measure of protection for law  
enforcement officers on the front line cr the L ittle  against crime and provide needed 
information for a ll parts o f the criminal justice system and the public. At the same 
time, provisions are needed for the security and privacy of the information contained in 
these systems. Under the bill, "criminal justice information" does not include records 
relating to juvenile offenders.

The federal Anti-Drug Abuse Act o f 1988 required the United States Depanment of 
Justice to develop a system for more immediate and accurate identification o f 
offenders, whicn resulted in voluntary national standards being developed. The 
Department of Justice recommended that all states (1) implement mandafory reporting 
of all crim inal justice information, (2) monitor case dispositions and adopt unique case- 
tracking numbers to improve data accuracy, (3) ensure timely submission o f fingerprint 
records, (4) provide standardized data entry, and (5) provide audits, training, and data 
security. This bill Is a necessary step toward that goal, and it will piovide a framework 
under which the state can comply with appropriate national standards for the collection 
and use o f criminal justice information, to the extent they are practical as applied to

This b ill also adopts a le n d  seen in some other states, to give the press and public 
greater access to criminal history records and to make those reco, :ls more "open."

Alaska.

GOVERNORS' LETTER
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The Honorable Rick Halford 
February 3. 199*
Page 2

For example, under this bill, anyone would be permitted to receive information about a 
person in the custody or under the supervision of the state, including the location of 
incarceration of inmates, and the conditions under which such inmates are released 
into the community on baii, probation, or parole. Currently, much of this information is 
available only to victims of crimes. AS 33.16.120(f). The public would also be 
permitted to receive information about past convictions if  less than 10 years has 
eiapsed from the date the offender was released from all state supervision. Current 
law gives past conviction records only to employers o f persons who work with children, 
and only for specified crimes. AS 12.62.035. These provisions in this legislation 
would give the public a great deal of information about current nr past criminal 
offenders that is either not available under current law, or is only available by 
expending great effort to search paper or microfilm records in the possession of the 
court system.

A detailed section-by-section description that describes the need for and the intent 
behind each provision in the bill is available from the Department o f Public Safety.

Walter I. Hickel 
Governor



GOVERNOR HICKEL’S 
CRIMINAL HISTORY RECORDS INFORMATION

LEGISLATION
(SB 276 & HB 442)

Governor Hickel has introduced legislation which will provide police 
prosecutors, courts, corrections, and employers with essential criminal history 
in formation via the A laska Public Safety Information Network (APSIN ).

APSIN  houses A laska’s crim inal history database and provides access to 
national criminal history and fingerprint networks. APSIN is accessed statewide 
by a ll police and crim inal justice agencies comprising 2,000 users and 900 
computer term inals. Information contained in this database and its companion 
fingerprint system is used by police to investigate crimes and identify persons and 
property. Prosecutors depend upon APSIN  to determine previous crim inal history. 
Courts, through Corrections presentence reports, use APSIN information in 
making sentencing, release, probation and parole decisions.

W ithout accurate, complete and timely criminal history records, police 
investigations will be impaired. Persons who should be arrested or otherwise held 
during routine police contact w ill not be. Repeat offenders will receive lighter 
sentencing or be inappropriately released from custody. Unsuitable persons will 
be permitted employment in crim inal justice or sensitive civilian capacities. 
Ineligib le persons w ill be allowed to purchase and carry firearms.

APSIN  criminal history information is provided to employers and regulatory 
authorities to make informed employment and licensing decisions. Certain 
background checks, such as those for criminal justice employment and school 
teachers, are provided for by law. Others such as background checks on foster 
parents, are voluntary but critical to the public welfare. Further, APSIN is a 
partner with our sister states and the federal government in developing national 
systems initiatives to form national criminal justice information networks.

The importance o f complete, accurate and timely access to criminal history 
information continues to increase due to recently enacted federal legislation 
involving gun control (B rady-National Instant Check System) and protection o f 
children (National Child Protection Act). Other federal initiatives are pending 
involving the registration o f offenders who are convicted of crimes against children 
(Jacob Wetterling Crimes Against Children Registration Act) and requiring states 
to establish programs to screen, license and train security officers (Private 
Security Officers Quality Assurance Act). In addition, the A laska legislature is 
considering concealed weapons perm it legislation (HB 351), registration o f sexual 
offenders (HB 69), and the Governor’s Anti-Crime Package. A’ l o f these initiatives 
are dependent upon the availab ility o f criminal history information in order to 
implement the provisions o f these enacted and pending laws.

SPONSOR STATEMENT

T
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This bill pertains to criminal justice information sharing and procedural requirements affecting adult criminals and 
juveniles waived tu adult status. This fiscal note is based on the assumption that mandatory fingerorinting pertains only lo 

adults and those juveniles waived to adult status. Additionally. DFYS assumes the standards for fingerprinting contained 

in the bill will not apply to the juvenile justice system.
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