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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

Alaska Statute 42.05.2bJ should be amended to require AFUC to periodically adjust the 
regulatory cost charge fRCO on an industry bv industry basis. Further, the automatic repeal 
date of this statute should be deleted.

In our 1989 sunset audit report we recommended a program receipts bu iget for APUC, not 
because it was an alternative funding source but because of the potential benefits that this 
mechanism could provide. A user fee design can establish a basic fairness in that only those 
who benefit from the regulatory process bear its cost; it can also encourage consumers to 
recognize and eliminate unwarranted regulation through deregulation elections. However, 
these benefits will only be realized to the extent that the RCC program reasonably links the 
cost-causers with the cost-payers.

For FY 93, the legislature authorized a new RCC program which passes APUC’s costs on 
to the consumers of regulated utilities. This program allocates costs based upon gross 
revenues. A single charge factor is used across-the-board for all utilities and all industries. 
Although we believe that a direct workload-based allocation program is preferable, as 
outlined in our 1989 report, we also continue to believe that a gross revenue based system 
could realize these benefits if the rates reflect the workload. However, the single RCC factor 
used in the current plan sacrifices some of program’s potential benefit, in that the cost-payers 
are not necessarily the cost-causers.

We analyzed APUC’s workload to evaluate the alignment of cost-causer to cost-payer. In 
the absence of verifiable data such as utility or industry codings on payroll time sheets, we 
were forced to approximate 
the workload by using rough 
estimates, which were 
provided on an unofficial 
basis by commission staff.
They provided estimates of 
the average relative effort 
required to perform the 
ongoing APUC functions 
such as tariff filings, formal 
proceedings, certification 
proceedings, and formal and 
informal complaints. While 
we acknowledge that the 
weighting in these analyses is 
imperfect, we believe it 
provides an adequate 
indication of the
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commission’s workload. We found that the electric and telephone industries, on a combined 
basis, have represented approximately 79 percent of APUC’s workload. The graph of these 
two industries illustrates the significance, variation, and trend that complicates setting of an 
RCC rate. The following table compares the commission’s estimated FY 93 RCC receipts 
with the amount calculated based upon the workload over the past three years.

I n d u s t r y

F la t  R a te  A llo c a t io n W o r k lo a d  A llo c a t io n

O v e r
(U n d e r)

A llo c a t io n

E s t im a te d
G ro s s

R e v e n u e s
R C C

P e rc e n t
E s t im a te d  

F Y  93 R C C

P e rc e n t
o f

W o r k lo a d A llo c a t io n

E le c t r ic S260.673.485 .577% S 1.504.086 34% S I ,311.670 S192.416

T e le p h o n e 153.306.332 .577% 884.577 45% 1,736.033 (851,456)

P ip e lin e 99.532.100 .577% 574.300 4% 154,314 419.986

G a s 99.152.056 .577% 572,107 3% 115.736 456.371

W a te r 22.955320 .577% 132.452 4% 154.314 (21.862)

Sev/er 17.129376 .577% 98,838 2% 77.157 21,681

R e fu se 15.856.758 .577% 91.493 4% 154.314 (62.821)

C a b le 0 .577% 0 3% 115.736 (115,736)

O th e r 0 .577% 0 1% 38379 (38379)

T o ta l $668,605,627 $3,857,853 100% S3,357,853 S 0

This table demonstrates that, based upon the workload over the past three years, the flat 
across-the-board rafe significantly undercharges telephone and overcharges electric, pipeline, 
and gas utilities. Of course, the over or under allocation amount by industry varies 
depending on how many years of workload are considered. The use of an across-the-board 
rate incorrectly assumes that an industry’s gross revenues are closely correlated to the 
workload that it creates. Given the significance of the electric and telephone workload, 
variation, and trend, v/e do not believe that the allocauon methodology should assume that ] 
all workload cycles reverse themselves and that all industries create the same amount of 
workload in the long run. Therefore, we recommend that the legislature amend
AS 42.05.253 to require APUC to periodically adjust the RCC factors to reflect workload 
on an industry by industry basis.

Notwithstanding the above, we support the current RCC program; we believe that it provides 
a measure of equity and responsiveness to unwarranted regulation that was lacking prior to 
the program. Our recommendation is intended to further the equity and regulatory 
responsiveness objective of this program.
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The RCC program was established as a trial program utilizing an automatic repeal of 
December 31, 1994. As we consider this program to be effective, we recommend that this 
repeal provision be deleted.

Recommendation No. 2

Alaska Statute 42.05.711 shouid be amended to make it easier for utility consumers to opt 
in or opt out of economic regulation.

In the 1989 sunset audit report, we recommended the deregulation of several industries as 
well as the smaller utilities in each industry. We continue to believe that not all industries 
need to be regulated and that the cost of regulation may exceed its benefits, particularly for 
the smaller utilities. With the recent adoption of a user fee approach under the RCC 
program, the impetus exists to make state government more responsive; what is lacking is 
a reasonable mechanism to allow consumers to select whether or not they want their utility 
to be regulated.

Alaska Statute 42.05.711 exempts electric and telephone utilities with revenues less than 
$50,000 and refuse utilities with revenues under $200,000. However, customers can obtain 
economic regulation by petitioning APUC. Alaska Statute 42.05.711 presently requires 25% 
of an exempted utility’s subsciibers to sign the petition. We believe that this is too great an 
obstacle to overcome and recommend that an election be called if APUC receives a petition 
demonstrating significant consumer interest. We recommend that the petition and election 
requirements be modeled after the deregulation election procedures in AS 42.05.712. These 
procedures call for an election if the petition is signed by 10% of the first 5,000 subscribers 
and 3% of the subscribers in excess of 5,000. These elections may only be held once every 
two years for a given utility.

Alaska Statute 42.05.711 also allows deregulation elections to be held for electric and 
telephone utilities with revenues of less than $325,000 and other utilities with revenues under 
$100,000. We believe that more consumers should be given the option to deregulate by 
substantially raising the cut-off amount.

In combination, these two changes would allow APUC and the user fee approach of the new 
RCC program to be more responsive to the regulatory needs of the utility consumer. The 
regulatory cost/benefit decision should be made by the consumei.

Recommendation No. 3

APUC should establish a timekeeping system.

We initially recommended, in 1979, that the commission implement the time system they had 
purchased. As part of a 1978 management audit of APUC, Arthur Young & Co. developed 
a time management system to assist the commission in prioritizing, planning, scheduling, and
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monitoring the workflow. In response tc our recommendation, the commission concurred 
that a time management system is a useful administrative tool. They indicated that the time 
system would be implemented.

In our 1989 sunset audit report we recommended that APUC establish a timekeeping system 
as an integral pan of a direct-allocation RCC program. As the legislature selected an RCC 
program that was not time based, APUC was not required to implement this 
recommendation. However, as costs to establish and operate a time system are minimal and 
the benefits are substantial, we continue to recommend it.

The costs of a timekeeping system are minimal.

The commission should determine what management repons are needed. While we 
acknowledge that the 1978 time management system is likely outdated, we recommend 
that the commission review it to assist them in developing this needs definition.

Purchase and install “canned” software. There is very inexpensive software on the 
market that should meet the commission’s needs. APUC already has a programmer on 
staff that could handle the installation.

The ongoing cost to record time would be insignificant. An employee would need only 
a few minutes a day to electronically enter their time.

• The time system would also require a small amount of computer and personnel time to 
accumulate the data and generate periodic management reports.

The benefits of a timekeeping system are substantial.

A time system would give APUC management a greater ability to prioritize, plan, 
schedule, and monitor their workload. We believe this information would be invaluable 
to the commission.

The legislature is often involved in regulatory matters. Using these management repons, 
APUC would be better able to estimate the full effect of any regulatory changes.

There is a potential for increased staff efficiency as a result of time sheet accountability.

Time sheets would provide a defensible basis for the RCC allocation discussed in 
Recommendation No. 1. However, regardless of the action taken on Recommendation 
No. 1, the benefits of implementing a timekeeping system far outweigh the costs.

The nature of the commission’s business is very different from most state agencies; they deal 
with a relatively small number of companies and work on discrete projects. APUC’s 
workload is similar to that in the Attorney General’s Office and the Department of 
Transportatiun and Public Facilities’ maintenance and construction divisions, all of which 
maintain project time systems.
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Recommendation No. 4

APUC should consider how to best ensure commission member access to adequate staff 
support and advice.

The commission members are inundated with technical information and complex issues. 
These issues > mst be thoroughly explored and the commission’s decisions must be fully 
documented. The legislature recognized this difficult task and appropriately established full­
time commission members with six-year terms. Nevertheless, there remains a substantial 
need for staff support and professional advice.

We are concerned that in the instances when commission staff are named as a party in an 
adjudicatory proceeding, the commission members do not have full access to support staff, 
professional staff, or legal counsel. The judicial model requires adversarial paries to present 
the case. APUC staff is frequently designated as a party to a case to provide this necessary 
balance. The assistant attorney generals advise APUC staff and effectively become a party 
to the case. Under this judicial model, ex parte communication rules prevent the 
commission members from directly obtaining assistance or advice from their staff or 
attorneys; this can on y be accomplished if the utility is also present. This may often be 
impractical.

We believe that the commission would benefit from greater access to their staff and 
attorneys. The commission should consider how to best ensure full access. We offer the 
following alternatives:

• A group could be assigned, on a rotational basis, to each case. These individuals would 
be the party to the case; all others would be available to the commission members.

Several staff could be assigned, on a rotational basis, directly to the commission. The 
criteria for selection may vary. The team could include all the professional disciplines, 
it could target the disciplines currently needed, or it could be a team of executive 
assistants. The remaining staff would be the party of record.

Although the above approaches have certain drawbacks, we believe that some separation 
would be achieved thus diminishing the ex parte communication problem. We believe this 
will enhance the commission’s overall efficiency and effectiveness.

Recommendation No. 5

The APUC member’s terms of office should be staggered.

The Alaska Public Utilities Commission has five members who are appointed by the 
governor and confirmed by the legislature in joint session to serve six-year terms. On 
October 31, 1993 two commission seats become available. Because the potential for
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disruption of commission activity would be high with two new members coming in at the 
same time, we recommend the terms be staggered.

Currently, the terms are scheduled to end as follows:

Consumer seat ( 1 )   October 31, 1993
Engineering seat ......................................... October 31, 1993
Legal s e a t .....................................................  October 31, 1994
Consumer seat ( 2 )   October 31, 1996
Finance seat ................................................  October 31, 1998

We propose this staggering be implemented by modifying the upcoming term of the 
engineering seat. We propose the following language be added to a temporary or special act:

The term o f the Alaska Public Utilities Commission Engineering seat, which is 
scheduled to begin on November 1, 1993, shall end on October 31, 1995. This 
adjustment to the normal six-year term, as established under AS 42.05.030(a), is 
necessary to appropriately stagger commission membership.
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Chairman Schroer's Remarks to the 
Senate Labor & Commerce Committee Hearing 

Juneau, Alaska, Tuesday, February 8, 1994 1:30 p.m.

Sunset Hearing Testimony 

Introduction

I welcome the opportunity to speak to you as you mark up Sunset 

Legislation for our agency. The Commission supports SB 213 and 

has recommended several amendments to it.

I. General Commission Overview

The APUC is responsible for regulating Alaska's public utilities

and pipeline carriers. Our mission statement says:

The Alaska Public Utilities Commission protects and 
promotes the public interest by certificating and 
economically regulating only qualified public utilities 
and pipeline carriers. It oversees the availability, 
affordability and quality of the utility services which 
are essential to Alaska's economic development.

It does this by making timely decisions that balance the 
competing interests of various parties.

The APUC issues certificates of public convenience & necessity to 

utility service providers and pipeline carriers who are fit, 

willing and able to provide service. We approve the rates, terms 

and conditions of service to the public. The Commission also does 

the rate-setting for the power cost equalization program, which 

helps out to cover a portion of the bill for high-cost electrical 

service to almost 69,000 customers.

The Commission consists of five members, each appointed by the 

Governor for a six-year term. We have a budget of $3.6 million and 

a staff of 36. I am proud of the work of the Alaska Public
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Utilities Commission.

II. Legislative Recommendations

A. Regulatory Cost Charge

The regulatory cost charge should be made permanent, rather than 

simply extending the repeal date by four years. I believe that 

this funding source is with us to stay. If problems occur in the 

future, the Commission sunset review is adequate to address them. 

If the Commission were zeroed out of the budget, the authority and 

the agency responsible to impose an RCC would both disappear.

Utilities have expressed concern about the possibility of over­

collection of RCC beyond the amount of the Commission's. Currently 

the statute directs the Commission to change the rate as required 

to avoid overcollection. The problem is one of timing: by the time 

the fiscal year's results are known it is too late to adjust the 

rate. If the fourth quarter payment is split and only that amount 

required to balance the budget is applied to the fiscal year, the 

balance would apply to the subsequent fiscal year. The Commission 

would be required to reduce the RCC rate to take this balance into 

account.

The Commission has proposed language to ensure that overcollection 

of RCC and lapsing into the general fund does not happen. Section 

3 Z  of the Operating Budget will ensure that no RCC funds collected 

this fiscal year lapse into the general fund. I recommend similar 

permanent language in AS 42.05.253 and 42.06.285.
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B, Power Cost Equalization

Traditionally the Commission has been responsible for setting the 

electric rates for PCE-eligible utilities. SB 106, the intertie 

bill, transferred the power cost equalization responsibilities 

formerly handled by the Alaska Energy Authority to the Dept, of 

Community & Regional Affairs. However, through a drafting error 

some references to the "Commission" were inadvertently changed to 

"department" (DC.RA) . The bill as passed transferred the PCE 

calculations to DCRA, but this was not the legislative intent. A 

revisor's bill has been prepared to correct this error. Meanwhile, 

the Commission will continue to carry out its assigned 

responsibilities under this program.

C. Cable Television Regulation

The Commission has received authority from the Federal 

Communications Commission to regulate the basic tier of cable 

utilities currently regulated by the Commission under state law. 

This would apply only the BC Cable Company in Juneau at this time. 

The City & Borough of Juneau has expressed interest in regulating 

cable companies, but state law does not allow this at this time. 

A change in statutes would be needed to allow local governments to 

regulate Cable TV.

D. Pipeline Legislative Recommendations
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This is described in the annual report. In the interest of time I 

will not restate it.

E. Commission procurement of expert witnesses

The Commission recommends adding an exemption to the Procurement 

Act, 36.30.850 to allow it to hire its expert witnesses for cases 

in a timely manner.

The Commission has been unable to procure the professional services 

of expert witnesses in a timely fashion. The deadlines established 

in proceedings do not permit the procurement process to operate to 

produce a successful bidder in time for the contractor to properly 

prepare the case. Other parties to the proceedings utilizing 

private sector procurement procedures are able to hire their expert 

witnesses on a timely basis, the Commission is not. This either 

delays the processing of cases, or forces the

Commission's witness to rush the preparation of a case, thus 

affecting the accuracy and credibility of the work, as well as 

costing the state more for overtime.

Next I would like to respond to each of the legislative changes 

suggested by the ARECA.

(1) Liberally Construed: The phrase "liberally construed" appears

only once in AS 42.05. It is found in section 141, our powers &

duties section:

SECTION 42.05.141. GENERAL POWERS AND DUTIES OF THE 
COMMISSION. (a) The Alaska Public Utilities Commission



may
(1) regulate every public utility engaged or proposing to 
engage in such a business inside the state, except to the 
extent exempted by AS 42.05.711, and the powers of the 
commission shall be liberally construed to accomplish its 
stated purposes;...

In HEA vs. City of Kenai the Supreme Court said:

In sum, we have construed AS 42.05.141(a) (1) to mean that 
the actual areas in which the APUC may exercise its 
adjudicatory authority are quite narrow. Within those 
narrow areas, however, the APUC's powers to adjudicate 
are plenary, as broad as the specific provisions of the 
act permit....

This provision presents two guiding principles for 
determining the extent of the APUC's jurisdiction under 
specific provisions of the Act. On the one hand, it 
includes a principle of limitation, restricting the 
APUC's power to the specific jurisdictional areas of its 
"stated purposes." On the other hand, it includes a 
principle of expansion, mandating that the APUC's power 
to act within its specific areas of jurisdiction "is to 
be liberally construed."

The Alaska Supreme Court has dealt with this provision eight times.

In four of those cases the Court found the Commission lacked

authority, (over Yellow page ads, borough regulation of rights-of-

way, attorney cost allocation, and to refuse a rate increase

required by bond covenant).

In another (Colville) Environmental Services vs North Slope Borough 

the Court concluded that the Commission's action "fell squarely 

within the adjudicatory authority granted the Commission by AS 

42.05.271.'"

In these cases half the time utilities have used the "liberally



construed” as part of their own legal arguments and the courts have 

ruled in their favor about half the time.

The way I read it, this language does not confer upon the APUC any 

jurisdiction outside of its powers listed in the statute. If the 

APUC were a country, would do nothing to expand our borders. 

Instead, it operates only within the statutory powers granted. I 

do not support deletion of this provision.

The Commission has only discussed the issue of "liberally 

construed" nine times in all the orders we issued during our first 

25 years on the job! In at least three of these cases the 

Commission acted to allow the intention of the utility or applicant 

for a certificate to be accomplished by waiving technical 

irregularities. In another the Commission found that it did not 

have statutory authority to recognize a doctrine of "retained 

rights" requested by a telephone utility requested under statute, 

despite "liberally construed".

(2) The second issue is Negotiated rulemaking. I think this is an 

interesting idea from the federal government that bears close 

examination. However, under the Constitution it cannot mean 

delegation of the rulemaking powers of the Commission to another 

body. The negotiating group must be treated as a state agency for 

purposes of the open meetings and public records acts. The process 

of developing regulations is terribly slow already, and I would not 

like to see it slowed further.
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Also, it seems that this technique would work best with highly 

controversial issues. Many of the Commission's recent regulations 

have resulted from legislative mandates. This is true of 

simplified ratemaking, TRS (telephone service to the deaf 

Community), Intrastate ph^ne service, and the regulatory cost 

charge. It is not ’.lear to me how these regulatory proceedings 

would have benefitted from negotiated rulemaking. If this becomes 

an issue much more research will be necessary.

(3) Lower RCC rates for Electric Utilities:

The Commission responded to the Legislative Audit On March 1, 1993 

Recommendation No. 1, in the Sunset Audit stated; Alaska 

Statute 42.05.253 should be amended to require APUC to 

periodically adjust the regulatory cost charge (RCC) on 

an industry by industry basis. Farther, the automatic 

repeal date of this statute should be deleted.

The Commission agrees that the program should be made 

permanent by deleting the automatic repeal date for the 

Regulatory Cost Charge Program (RCC). Last year the 

legislature switched the funding source for the 

Commission from general funds to this regulatory 

assessment. The Commission expended significant 

resources in developing regulations and procedures to 

make the program work and to make compliance by affected
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entities as straightforward as possible. The program is 

in place and running smoothly.

however, the Commission cannot support the recommendation 

to require itemization of the rates under the RCC program 

by utility/pipeline carrier type. Although in theory the 

recommendation has some me’ it, it is not at all clear to 

the Commission that it would be either practical or cost- 

effecvive to attempt to implement at this time.

Individual RCC rates would require full and direct 

allocation of the Commission's costs. The

recommendation, if implemented as drafted, would 

substantially increase the cost of the RCC program. Full 

cost allocation would be expensive, especially during the 

year when it was implemented. A permanent increment to 

the Commission's budget would he required. The 

Commission would face a new administrative burden of 

setting individual RJC rates and handling protests to the 

rates.

One of the key principles guiding the development of the 

RCC was simplicity. This was true both for the utilities 

and carriers, their customers, as well for the efficient 

administration of the program. The Commission has been 

able to absorb the ongoing costs of the RCC program from 

its existing budget, because the program has been kept



simple and workable. The auditors' recommendation for 

further refinement of the RCC would require the statutory 

cap of .61% of adjusted gross revenues (AS 42.05.253(a)) 

to be substantially increased. Based on their estimates 

by utility type for purposes of discussion, the current 

authorized budget for the Commission would require 

increasing the cap to .85% for certain utility groups, at 

a minimum.

From the perspective of most utility customers facing a 

regulatory cost charge bill of less than $20 per year, 

different rates for different utility types would not 

have a measurable effect on their total bill.

III. A.P.U.C.'s Response to the Recommendations of the Legislative 

Auditor

The Alaska Public Utilities Commission concurs with the legislative 

auditor's finding that the Commission is meeting its public purpose 

and supports extension of the sunset date at least four years.

A. Regulatory Co3t Charge

The Commission opposes required readjustment of the RCC on an 

industry by industry basis. Keep it small. Keep it simple. And 

keep it uniform. The administrative expense cf making this change 

would far exceed any value of individualization of rates.



As I stated in our response to the Legislative Audit 

recommendation:

From the perspective of most utility customers facing an 
RCC bill of lesr* than $2 0 per year, different rates for 
different utility types would not have a measurable 
effect on their total bill.

B .Easier Access for Utility Consumers to Opt In or Out of

Regulations

I support increasing the cutoff from $325,000 to either $500,000 or 

$1,000,000 for economically regulated electric utilities to he 

eligible to vote for deregulation. This 1 million dollar ceiling 

would mean that nine more electric utilities would be able to hold 

deregulation elections. Also one additional local telephone 

companies would qualify under this standard.

C. Timekeeping System

The Commission agrees that this recommendation is worthwhile to 

pursue. If accomplished for internal management purposes, the 

system could be designed relatively economically. However, if the 

system is required to serve as the basis for billings, such as 

those recommended in the auditors' first recommendation, it would 

be considerably more costly. In either case a fiscal note would e 

required to carry out this recommendation.

D. Commissioner's Access to Adequate Staff Support

I am proposing to beef up the staff support available to
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Commissioners on regulatory policy issues. When Commission Staff 

is named as a party to a proceeding, the judicial ex parte rule 

prevent Commissioners from seeking their advice or research, except 

as formally presented in the case on the record. Specifically we 

are proposing to upgrade one position and create one new slot to 

serve as Commissioners' Policy Analysts. Details of this proposal 

will appear in the Commission's FY 95 budget request.

E. Stagger Commissioner's Terms

The Commission supported this one, but a statutory change would be 

needed to correct this time. Two Commissioners terms expired xast 

year and the terms of the new appointees are scheduled to expire on 

the same day in 1999.

12
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M April 8 , 1994

SUBJECT: F ederal and state regulation o f  cab le  television  (C SSB  213  
(J U D ))

TO: Senator R obin  Taylor, Chair 
Sen ate  Judiciary C om m ittee

FROM : T eresa  B. C r a m e K ^ ^ ^ ^
L egislative C ounsel

Y ou have asked for an explanation o f  the interplay o f  state  and federal rate 
regulation o f cab le  television  perm itted under federal law.

Federal law concern ing regulation o f cable television is found at 47 U .S .C . §§521 - 
559. Section  543, a copy o f  which is enclosed , addresses rate regulation. D efin ition s  
for the term s used  are found at 47 U .S.C . §522, a copy o f  which is a lso  enclosed .

M unicipally ow ned cable system s. U nder 47 U .S .C . § 5 4 3 (a )( l) , if a cab le  system  is 
ow ned or operated  by a local governm ent or franchising authority and is the only  
system  within the jurisdiction, it is not subject to regulation at the federal or state  
level or by a franchising authority . 1

System s subject to effective com petition . U n d er  47 U .S .C . §5 4 3 (a )(2 ), if a cable  
system  is subject to effective  com petition , it is not subject to rate regulation  at the  
federal, state, or local level. Subsection  (1)(1) defines "effective com petition" to m ean  
that (A ) few er than 30 percent o f  the households in the franchise area subscribe to  
the cable service o f  a cab le system ; or (B ) the area is served by at least two  
distributors offering com p arab le  v ideo  program m ing to at least half th e  households  
and the num ber o f  h ouseholds subscribing to the distributors other than the ’argest 
distributor exceed s 15 percen t o f  the households; or (C ) a distributor op erated  by a 
franchising authority for that area offers v ideo  program m ing to at least half the  
households.

System s not subject to effective  com petition . U n der 47 U .S .C . § 5 4 3 (a )(2 ), if the  
Federal C om m unications C om m ission (F C C ) finds that a cable system  is not subject 
to effective  com p etition , the rates for basic cable service" are subject to  regulation



by a franchising authority and the rates for cab le program m ing ser ices3  are subject 
to regulation by the FCC. H ow ever, the FC C  can regulate basic cab le  service in 
place o f  a franchising authority if the FC C  finds, under paragraph (a ) ( 6 ), that the 
franchising authority has not properly requested  authority to regulate rates or has 
acted inconsistently with the requirem ents o f  rate regulation.

Q ualification o f  franchising authority. U n der 47 U .S .C . § 5 4 3 (a )(3 ), a franchising  
authority that intends to regulate cable system  rates must file with the FC C  a w ritten  
certification that the franchising authority (A ) will adopt and adm inister regulations  
con sisten t with the FCC regulations; and (B ) has legal authority to  adopt the  
regulations and the personnel to adm inister them ; and (C ) will provide an opportun i­
ty for consideration  o f  the view s o f  in terested  parties in the procedural laws and 
regulations that apply to rate regulation. T he certification is e ffective 30 days after  
filing unless the FC C  finds that on e  or m ore o f  the criteria to whicl the franchising  
authority certified is not m et. If the FCC disapproves the certification, it m ust notify 
the franchising authority o f  revisions or m odifications that are necessary to obtain  the 
FC C ’s approval. 47 U .S .C . § (a )(4 ).

FCC revocntion o f  jurisdiction. U nder 47 U .S .C . §5 4 3 (a )(5 ), a cable operator or 
other in to n a ted  party m ay petition  the FC C  to review  the regulation o f  cable system  
rates by a franchising authority. T h e FC C  m ust revoke the ability o f a franchising  
authority to regulate cable system  rates if it finds that sta te  and local laws and  
regulations do not conform  to the regulations required by the FC C  under subsection  
(b ). T h e  FC C  m ay grant appropriate re lief if it finds that the franchising authority  
has acted  inconsistently with the requirem ents o f  subsection  (a).

E stablishm ent o f  basic service tier rate regulations and regulation o f  unreasonable  
rates. T h e  FCC is d irected , under 47 U .S.C . §543(b ), to adopt regulations to  ensure  
that rates for the basic service tier are reasonable. T h e subsection  sets out 
particulars that the FC C  regulations m ust address.

U nder subsection  (c), the FCC m ust establish criteria for identifying unreasonab le  
rates for cable program m ing services and procedures for resolving com plaints from  
subscribers, franchising authorities, and other state or local governm ental entities  
alleging that a rate for cable program m ing services charged by a cable operator is 
unreasonable.

This is a brief overview  o f  the interplay o f  federal and state  regulation o f  cable  
system  rates. P lease  let m e know if you have additional questions on this subject.

TC:pl
94-294.plm

Senator Robin Taylor
April 8, 1994
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1. U n d e r  47 U .S .C . §522(10), " fra n c h is in g  a u th o r ity "  m ean s a n y  g o v e rn m e n ta l e n t i t y  em p ow e re d  b y  
F e d e r a l,  S ta le , o r  lo c a l lav ; to  g ra n t a fra n ch ise . A  fra n ch is e , d e f in e d  in  p a ra g ra p h  (9), is  a n  
a u th o r iz a t io n  to  c o n s t r u c t  o r  o p e ra te  a c a b le  sy s tem .

2. "B a s ic  c a b le  s e r v ie  " m ean s an y  s e rv ic e  t ie r  w h ich  in c lu d e s  th e  re t r a n sm is s io n  o f  lo c a l t e le v is io n  
b ro a d c a s t  s ig n a ls . 47 U .S .C . §522(3). U n d e r  p a ra g rap h  (16), a " se rv ic e  t ie r ” is  a  c a te g o ry  o f  c a b le  
s e rv ic e  o r  o th e r  s e rv ic e s  p ro v id e d  b y  a c a b le  o p e ra to r  a n d  fo r w h ic h  a s e p a ra te  ra te  is  ch a rg e d  b y  th e  
c a b le  o p e ra to r .

3. "C a b le  p ro g ram m in g  se rv ice s"  is  d e f in e d  a t 47 U .S .C . §543(1)(2) to  m ean  v id e o  p ro g ram m in g  
p ro v id e d  o v e r  a c a b le  s y s tem  o th e r  th an  (A ) v id e o  p ro g ram m in g  c a r r ie d  on  th e  b a s ic  s e r v ic e  t ie r  an d  
(B ) v id e o  p ro g ram m in g  o ffe re d  on  a p e r c h an n e l o r  p e r p ro g ram  b a s is .
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(2 ) requiring and regulating the installation or rental of equipment which facilitates the 
reception of basic cable service by hearing impaired individuals.

(g) Any State law in existence on the effective date of this title which provides for any limitation 
or preemption of regulation by any franchising authority (or the State or any political 
subdivision or agency thereof) of rates for cable service shall remain in effect during the 2 -year 
period beginning on such effective date, to the extent such law provides for such limitation c; 
preemption. As used in this section, the term "State” has the meaning given it in section 3(v) 
[47 USCS § 153(v)J.
(h) Not later than 6  years after the date of the enactment of this title [enacted Oct. 30, 1984], 
the Commission shall prepare and submit to the Congress a report regarding rate regulation of 
cable services, including such legislative recommendations as the Commission considers 
appropriate. Such report and recommendations shall be based on a  study of such regulation 
which the Commission shall conduct regarding the effect of competition in the marketplace. 
(June 19, 1934, ch 652, Title VI, Part III, § 623, as added Oct. 30, 1984, P. L. 98-549, § 2 in 
part, 98 Slat. 2788.)

H ISTO R Y ; ANCILLARY LAW S AND D IR EC TIV ES 
References in text:
“The effective date o f this title" and “such effective date", referred to in this section, is the 
effective date of § 2 of A ct Oct. 30, 1984, P. L. 9S-549, 98 Stat. 2780, which added 47 USCS 
§§ 521 ct seq., and which became effective 60 days after enactm ent on Oct. 30, 1984, as 
provided by § 9(a) of such Act, which appears as 47 USCS § 521 note.
Prospective amendments:
April, 1993, prospective amendment of section. A ct Oct. 5, 1992, P. L. 102-385, § 3(a), 106 
Stat. 1464 (effective 180 days from enactm ent, except that the authority to prescribe 
regulations is effective on the date of enactment, as provided by § 3(b) of such Act, which 
appears as a note to this section), provides: “Section 623 of the Com munications A ct of 1934 
(47 U.S.C. 543) is amended to read as follows:
" '§ 623. Regulation o f rates
“ ‘(a) Competition preference; local and Federal regulation. (1) In general. N o Federal 

agency or State may regulate the rates for the prevision of cable service except to the 
extent provided under this section and section 612 [47 USCS § 532]. Any franchising 
authority may regulate the rates for the provision of cable service, or any other 
communications service provided over a cable system to cable subscribers, but only to the 
extent provided under this section. No Federal agency, State, or franchising authority 
may regulate the rates for cable service of a cable system that is owned or operated by a 
local government o r franchising authority within whose jurisdiction that cable system is 
located and that is the only cable system located within such jurisdiction.
“ ‘(2) Preference for competition. I f  the Commission finds that a cable system is subject 
to effective competition, the rates for the provision of cable service by such system shall 
not be subject to regulation by the Commission or by a State or. franchising authority 
under this section. If  the Commission finds that a cable system is not subject to effective 
com petition—

“ ‘(a) the rates for the provision of basic cable service shall be subject to regulation 
by a franchising authority, or by the Commission if the Commission exercises 
jurisdiction pursuant to paragraph (6), in accordance with the regulations prescribed 
by the Commiss:on under subsection (b); and
“ ‘(b) the rates lor cable programming services shall be subject to regulation by the 
Commission under subsection (c),

“ ‘(3) Qualification of franchising authority. A franchising authority  that seeks to exercise 
the regulatory jurisdiction permitted under paragraph (2)(A) shall file with the Commis­
sion a written certification that—

“ ‘(a) the franchising authority will adopt and adm inister regulations with respect to 
the rates subject to regulation under this section that are consistent w ith the 
regulations prescribed by the Commission under subsection (b);
“ ‘(b) the franchising authority has the legal authority to adopt, and the personnel to 
administer, such regulations; and
" ‘(c) procedural laws and regulations applicable to rate regulation proceedings by 
such authority provide a reasonable opportunity for consideration of the views of 
interested parties.

“ ’(4) Approval by Commission. A certification filed by a franchising authority under 
paragraph (3) shall be effective 30 days after the date on which it is filed unless the 
Commission finds, after notice to the authority and a reasonable opportunity for the 
authority to comment, that—

" ‘(A) the franchising authority has adopted or is adm inistering regulations with 
respect to the rates subject to regulation under this section that arc not consistent 
with the regulations prescribed by the Commission under subsection (b);
" ‘(B) the franchising authority does not have the legal authority to adopt, or the 
personnel to administer, such regulations; or
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"  *(C) p rocedural law s an d  regu la tions app licab le  to  ra te  regu la tion  proceedings by 
such au th o rity  do  no t p rov ide  a reasonab le  o p p o rtu n ity  for considera tion  o f  th e  views 
o f  in terested  parties,

"  ‘I f  the C om m ission d isapproves a franch ising  a u th o r ity 's  certification , th e  C om m ission 
shall notify th e  franchising  au th o r ity  o f any  rev isions o r m odifications necessary to  ob tain  
approval.
“ ‘(5) R evocation  o f  ju risd ic tio n . U pon pe titio n  by a  cab le  o p e ra to r o r  o th e r in terested  
p arty , the C om m ission shall review  the reg u la tio n  o f  cab le  system  ra tes by a  franchising  
a u th o rity  u nder this subsection . A  copy o f  th e  pe tition  shall be p rov ided  to  th e  franchising  
au th o rity  by the person filing the petition . I f  th e  C om m ission  finds th a t th e  franchising 
au tho rity  has ac ted  inconsisten tly  w ith  th e  req u irem en ts  o f  th is subsection , th e  C om m is­
sion shall g ran t app rop ria te  relief. I f  the C om m ission , a fte r  th e  franch ising  au th o rity  has 
had  a reasonable op] o r tu n ity  to  com m en t, d e te rm in es th a t th e  S ta te  and  local law s and  
regu lations arc  n o t in  co n fo rm ance  w ith  th e  regu la tions p rescribed  by th e  C om m ission  
u n d e r subsection (b), th e  C om m ission  shall revoke th e  ju r isd ic tio n  o f  such  au th o rity .
“ ‘(6) E xercise o f ju risd ic tio n  by C om m ission . I f  th e  C om m ission  d isapproves a  fran ch is­
ing au th o rity 's  certification  u n d er p a rag rap h  (4), o r  revokes such  a u th o r ity 's  ju risd ic tion  
u n d e r p arag raph  (5), the C om m ission  shall exercise  th e  franch ising  a u th o r ity 's  regu la to ry  
ju risd ic tio n  u nder p a rag rap h  (2)(A ) un til th e  franch ising  a u th o rity  has qualified to 
exercise th a t ju risd ic tion  by filing a  new  certifica tion  th a t m eets th e  requ irem en ts  of 
p arag raph  (3). Such new  certifica tion  shail be  effective upon  ap p rova l by th e  C om m ission . 
T h e  C om m ission shall a c t to  approve o r d isap p ro v e  any su ch  new  certification  w ith in  90 
days a fter th e  date  it is filed.

'(b ) E stab lishm ent o f  basic serv ice tier ra te  regu la tions. (1 ; C om m ission obligation  to 
subscribers. T he C om m ission  shall, by reg u la tion , ensure  th a t the ra tes  for the basic 
serv ice tie r a re  reasonable. Such regu la tions shall be designed to  achieve the goal o f 
p ro tec ting  subscribers o f  an y  cable system  th a t is no t sub jec t to  effective com petition  
from  rates fo r th e  basic serv ice ricr th a t exceed th e  ra tes th a t  w ould be charged  fo r the 
basic service tie r if  such  cab le  sy tern w ere sub jec t to  effective com petition .
“ ‘(2) C om m ission regu lations. V 'ith in  180 days a fte r  th e  d a te  o f en ac tm en t o f  the C able 
T elevision C onsum er F ro tec tio n  ;n d  C o m petition  A c t o f  1992 [enacted  O ct. 5, 1992], the 
C om m ission shall prescribe, an d  \ e riod ica lly  th e rea fte r  revise, regulations to  carry  o u t its 
obligations under p a rag rap h  (1). In  p rescrib ing  sucu  regu la tions, the C om m ission—

“ ‘(A ) shall seek to  reduce  the id m in is tra tiv e  b u rd en s o n  subscribers, cab le  operato rs, 
franchising au thorities, a n d  the C om m ission;
“  ‘(D) m ay ad o p t fo rm u las  o r o th e r m echan ism s and  p rocedu res in com ply ing  w ith 
th e  requ irem en ts o f su b p a rag rap h  (A ); an d  
"  ‘(C ) shall take  in to  acco u n t th e  fo llow ing factors:

“ ‘(i) the rates fo r cab le  system s, if  any , th a t are  sub jec t to  effective com petition; 
“  *(ii) the d irec t costs ( if  any) o f o b ta in ing , tran sm ittin g , and  o tnenv ise  providing 
signals carried  on th e  basic service tie r, in c lud ing  signals and  services ca rried  on 
the basic service tie r p u rsu an t to  p a ra g ra p h  (7)(B), and  changes in such  costs;
“  ’(iii) only such p o rtio n  o f  the jo in t and  com m on costs ( if  any) o f obtain ing, 
tran sm itting , and  o therw ise  p rov id ing  such  signals as is de term ined , in accordance  
w ith  regu lations prescribed  by the C om m ission , to  be reasonably  and properly  
allocable to  the basic service tier, an d  changes in su ch  costs;
“ '(iv ) the revenues ( if  any) received by a cab le  o p e ra to r from  advertising  from  
p rog ram m ing  th a t is ca rried  as p a r t o f  th e  basic service tie r o r  from o th er 
considera tion  ob ta ined  in connection  w ith  th e  basic service tier;
“ ‘(v) the reasonably  and  p roperly  a llocab le  po rtio n  o f  any  am oun t assessed as a 
franch ise  fee. tax, o r  charge  o f  any k ind  im posed by any  S tate o r local au th o rity  
on the transactions betw een cable o p e ra to rs  an d  cab le  subscribers o r any  o th e r  fee, 
tax, o r assessm ent o f  general app licab ility  im posed  by a governm ental en tity  
app lied  against cab le  o p e ra to rs  o r cab le  subscribers;
“ '(vi) any am oun t requ ired , in acco rd an ce  w ith  p a rag rap h  (4), to satisfy franchise 
requ irem en ts to  su p p o rt public, ed u ca tio n a l, o r  governm en ta l channels o r the  use 
o f such  channels o r  any  o th e r  services requ ired  u n d e r the franchise; and 
" '(v ii) a reasonable profit, as defined by th e  C om m ission  consisten t w ith the 
C om m ission 's ob ligations to  subscribers u n d er p a rag rap h  (1).

" ‘(3) E quipm ent. T he regu la tions p rescribed  by th e  C om m ission u nder th is subsection 
shall include s tan d ard s to  estab lish , on th e  basis o f  ac tua l cost, m e  p rice  o r rate  for—

" '(A ) installa tion  and lease o f  the equ ipm en t used by subscribers to receive the basic 
service tier, including a  co n v erte r box an d  a rem ote  co n tro l unit and, if  requested  by 
the subscriber, such  addressab le  c o n v e n e r  box o r  o th e r  equ ipm ent as is required  to 
access p rogram m ing  described  in p a rag rap h  (8); and
“ ‘(B) in stalla tion  and m on th ly  use o f con n ec tio n s for add itiona l television receivers. 

“ ‘(4) C osts o f franchise requ irem en ts. T h e  regu la tions p rescribed by the C om m ission 
u n d er this subsection  shall include s ta n d a rd s  to identify  costs a ttrib u tab le  10  satisfying 
franchise  requirem ents to  su p p o rt public, ed uca tiona l, and  governm ental channels o r  the 
use o f  such channels o r any  o th e r services requ ired  u n d er th e  franchise.
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“ ‘(5) Im plem en ta tion  and  enfo rcem en t. T he regu la tions p rescribed by th e  C om m ission 
under th is subsection  shall include add itional s tan d ard s , guidelines, and  procedures 
concerning th e  im plem enta tion  and  en fo rcem ent o f  such regu lations, w hich  shall 
include—

“  ‘(A ) p rocedu res b v w hich  cable opera to rs  m ay im plem en t and  franch ising  a u th o r i­
ties m ay enforce th e  regu la tions prescribed by  th e  C om m ission  u n d e r this subsection; 
“  '(B ) p rocedures fo r th e  expeditious reso lu tion  o f  d isputes betw een cable opera to rs  
and  franch ising  au th o ritie s  concern ing  the ad m in is tra tio n  o f  such  regu lations;
“  ‘(C) s tan d a rd s  an d  p rocedures to  p reven t un reasonab le  charges fo r changes in the 
subscriber’s selection  o f  services o r  equ ipm ent sub jec t to  regulation  u n d e r th is section , 
w hich  s tan d a rd s  shall requ ire  th a t charges fo r chang ing  th e  service tie r selected shall 
be based on th e  cost o f such  change and  shall n o t exceed nom inal am o u n ts  w hen the 
system ’s configuration  p erm its  changes in service tie r  selection to  be effected solely by 
coded en try  on a  co m p u te r te rm ina l o r by o th e r  sim ilarly  sim ple m ethod; an d  
'* '(D ) s tan d a rd s  and  p rocedures to  assure th a t, subscribers rc c c v e  no tice  o f the 
availability  o f  th e  basic service tie r requ ired  u n d e r  th is section.

"  ‘(6) N otice. T h e  p rocedures prescribed  by th e  C om m ission p u rsu an t to  p arag raph
(5)(A ) shall req u ire  a  cable o p e ra to r to  p rovide 30 d ay s’ advance notice to  a franch ising  
au th o rity  o f  any  increase p roposed  in th e  price to  be charged  for the basic service tier.
“  ‘(7) C om ponen ts o f  basic tie r  subject to  ra te  regu la tion .

“ '(A ) M in im um  con ten ts. E ach  cab le  o p e ra to r o f  a cable system  shall p rov ide its 
subscribers a separately  available basic  service tie r  to  w hich subscrip tion  is required  
fo r access to  any o th e r  tie r  o f  service. Such basic  service tie r  shall, a t a m in im um , 
consist o f  th e  following:

“ *(i) A ll signals carried  in  fulfillm ent o f  th e  requ irem en ts o f  sections 614 and  615 
(47 U SC S §§ 534, 535].
“ *(ii) A n y  public, educational, a n d  governm en ta l access p rog ram m ing  requ ired  by 
th e  franch ise  o f th e  cab le  system  to  be p rov ided  to  subscribers.
"  ‘(iii) A n y  signal o f  any  television b roadcast s ta tio n  th a t is p rov ided  by th e  cable 
o p e ra to r  to  any  subscriber, excep t a signal w h ich  is secondarily  tran sm itted  by a 
sa te llite  c a rr ie r  beyond th e  local sendee a re a  o f  su ch  sta tion .

“  ‘(B) P e rm itted  ad d itio n s to  basic tie r. A  cab le  o p e ra to r m ay add  ad d itiona l video 
p rog ram m ing  signals o r services to  th e  basic serv ice tie r. A ny  such  ad d itiona l signals 
o r  services p rov ided  on  the basic serv ice tie r shall be p rov 'dcd  to  subscribers a t rates 
d e term ined  u n d e r th e  regu la tions p rescribed by th e  C om m ission u n d e r this subsec­
tion.

"  ‘(8) B uy -th rough  o f  o th e r  tie rs  p roh ib ited . (A ) P ro h ib itio n . A  cable o p e ra to r m ay  no t 
require  th e  subscrip tion  to  any  tie r  o ther th a n  th e  basic service tie r requ ired  by 
p arag raph  (7) as a cond ition  o f  access to  video p ro g ram m in g  offered on  a per channel 
o r  p e r p ro g ram  basis. A  cab le  o p e ra to r m ay n o t d isc rim in a te  betw een subscribers to 
the basic se rv i.e  tie r  an d  o th e r  subscribers w ith  regard  to the ra tes charged  fo r video 
p rog ram m ing  offered on a p e r ch anne l o r per p ro g ram  basis.
“ '(B ) E xception; lim ita tion . T he  o roh ib ition  in su b p arag rap h  (A ) shall not app ly  to 
a cable system  tha t, by reason  o f th e  lack o f  add ressab le  co n v e n e r  boxes o r  o th e r 
technological lim itations, does no t p e rm it the o p e ra to r  to  offer p rog ram m ing  on a per 
channel o r  p e r p rog ram  basis in the  sam e m an n er requ ired  by su b p arag rap h  (A ). Xhis 
su b p arag rap h  shall n o t be availab le  to  any cab le  o p e ra to r  after—

"  '(i) th e  technology  utilized  by th e  cable system  is m odified o r  im proved in a way 
th a t e lim inates such  technological lim ita tion ; o r
“  *(ii) 10 years a fte r  the da te  o f  en ac tm en t o f  th e  C able T elevision C onsum er 
P ro tec tion  and  C om petition  A c t o f  1992 (enacted  O ct. 5, 1992], subject to 
su b p a rag rap h  (C).

"  ‘(C) W aiver. If. in any  proceeding in itia ted  a t the  request o f any  cable opera to r, the 
C om m ission de te rm ines th a t com pliance  w ith th e  requ irem en ts o f  subparag raph  (A) 
w ould requ ire  the cab le  o p e ra to r to  increase its ra tes, the C om m ission m ay, to  the 
exten t consisten t w ith  the public  in terest, g ran t such  cable o p e ra to r a w aiver from 
such requ irem en ts fo r such  specified period  as th e  C om m ission  determ ines reasonable 
and  ap p ro p ria te .

"  ‘(c) R egulation  o f  unreasonab le  rates. (1) C om m ission regulations. W ith in  180 days after 
the da te  o f en ac tm en t o f  th e  C able Television C on su m er P ro tec tion  and C om petition  A ct 
o f  1992 [eoacted  O ct. 5. 1992], the C om m ission  shall, by regulation , establish the 
follow ing:

"  ‘(A ) c rite ria  prescribed in acco rdance  w ith  p a rag rap h  (2) for identifying, in 
individual cases, ra tes fo r cable p rogram m ing  services th a t a re  unreasonable;
“ ‘(B) fa ir an d  expeditious p rocedures fo r the receip t, considera tion , and  resolution of 
com plain ts from  any subscriber, franch ising  au th o rity , o r  o th e r relevant S tate  o r local 
governm ent e n tity  alleging th a t a  ra te  fo r cable p rog ram m ing  services charged  by a 
cable o p e ra to r vio lates the c rite r ia  prescribed  u n d e r  su b p arag rap h  (A ), w hich proce­
dures shall inc lude  th e  m in im um  show ing  tha t shall be required  for a  com plain t to 
ob tain  C om m ission  considera tion  and  resolution  o f  w h eth er the rate in question is 
unreasonable; and
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“  ‘(C) th e  p rocedures to be used to  reduce  ra tes fo r cable p ro g ram m in g  services th a t 
a re  de term ined  by the C om m ission  to  be un reasonab le  an d  to  re fu n d  such  p o rtio n  o f 
th e  ra tes o r  charges th a t w ere paid  by subscribers after th e  filing o f  such co m pla in t 
an d  th a t a re  de term ined  to  be un reasonab le .

“  '(2 ) F ac to rs  to  be considered . In estab lish ing  th e  c rite r ia  for d e te rm in in g  in ind iv idual 
cases w hether rates for cable p ro g ram m in g  services a re  un reasonab le  u n d er p a rag rap h  
(1)(A ), the C om m ission shall consider, am ong  o th e r fac to rs—

"  '(A ) th e  rates fo r sim ilarly  s itu a ted  cab le  system s offering com parab le  cable 
p rogram m ing  services, tak ing  in to  acco u n t sim ilarities in  facilities, regu la to ry  and  
governm enta l costs, the n u m b er o f  subscribers, an d  o th e r re levant factors;
“ '(B ) th e  ra tes fo r cable system s, if  any, th a t a re  subject to  effective com petition ;
"  '(C ) th e  h isto ry  o f  th e  ra tes  for cable p ro g ram m in g  services o f  th e  system , includ ing  
th e  re la tionsh ip  o f  suck ra te s  to  changes in general co n su m er p rices;
"  ‘(D ) the  rates, as a w hole, fo~ all the cab le  p ro g ram m in g , cab le  equ ipm en t, and  
cable services prov ided  by th e  system , o th e r  th a n  p rog ram m ing  p ro v id ed  on  a  per 
channel o r per p ro g ram  basis;
“ '(E ) cap ita l an d  o p era ting  costs o f  th e  cab le  system , inc lud ing  th e  quality  an d  costs 
o f  the cu sto m er service p rov ided  by  the cab le  system ; and
“ ‘(F) th e  revenues (if  any ) received by  a cab le  o p e ra to r from  advertising  from  
prog ram m ing  th a t is ca rr ied  as p a n  o f  th e  service fo r w hich  a ra te  is being estab lished , 
and  changes in such  revenues, o r  from  o th e r co n sid era tio n  ob ta in ed  in connection  
w ith th e  cab le  p rog ram m ing  services concerned .

‘" ( 3 )  L im ita tion  on co m p la in ts  co ncern ing  existing  rates. E xcep t d u rin g  th e  180-day 
period follow ing the effective d a te  o f  th e  regu la tions p rescribed  by th e  C om m ission  u n d e r 
p arag raph  (1), the p rocedures estab lished  u n d er su b p arag rap h  (B ) o f  su ch  p a rag rap h  shall 
be available only  w ith  respect to  co m p la in ts  filed w ith in  a reasonab le  period  o f tim e 
follow ing a  change  in ra tes th a t is in itia ted  a fte r  th a t  effective d a te , inc lud ing  a  change 
in ra tes th a t resu lts from  a ch an g e  in th a t sy s tem 's service tiers.

“  '(d ) U niform  ra te  s tru c tu re  req u ired . A  cable o p e ra to r  shall have a  ra te  s tru c tu re , fo r the 
e n v is io n  o f  cab le  service, th a t is u n ifo rm  th ro u g h o u t th e  geographic  a re a  in w hich  cab le  
serv ice is p rov ided  over its cable system .
“ ‘(e) D iscrim ination ; services fo r th e  h earin g  im paired . N o th in g  in  th is ti t le  [47 U SCS §§ 521 
c t seq.] shall be co n stru ed  as p ro h ib itin g  an y  F edera l agency , S tate , o r  a franch ising  au th o r ity  
fro m —

‘“ (1) p roh ib iting  d isc rim in a tio n  a m o n g  subscribers an d  po ten tia l subscribers to  cab le  
service, except tha t no F edera l agency, S tate, o r franch is ing  au th o r ity  m ay p ro h ib it a 
cable o p e ra to r from  offering reasonab le  d iscoun ts to  sen io r citizens o r  o th e r  econom ically  
d isadvan taged  group  d iscounts; or
"  ‘(2) requ iring  and regu la ting  th e  in s ta lla tion  o r  ren ta l o f  eq u ip m en t w hich  fac ilita tes the 
reception  o f  cab le  serv ice by h earin g  im paired  ind iv iduals.

"  '(f) N egative op tion  b illing p roh ib ited . A  cable o p e ra to r  shall n o t ch a rg e  a subscriber for 
any  service or equ ipm en t th a t th e  su b scrib er has no t affirm atively  requested  by nam e. F o r 
purposes o f th is subsection , a su b sc rib e r’s failu re  to  refuse a cab le  o p e ra to r’s p roposal to  
p rov ide such service o r eq u ip m en t sha ll n o t be deem ed to  be an affirm ative request fo r such  
service o r  equipm ent.
“ ‘(g) C ollection  o f  in fo rm ation . T h e  C om m ission  shall, by regu la tion , req u ire  cable o p e ra to rs  
to  file w ith  the C om m ission  or a franch is ing  au th o rity , as ap p ro p ria te , w ith in  one y ear a fte r 
th e  date  o f en ac tm en t o f the  C able  T elevision C onsum er P ro tec tio n  and  C o m petition  A c t o f 
1992 [enacted  O ct. 5. 1992] and  an n u a lly  thereafter, su ch  financial in fo rm a tio n  as m ay  be 
needed fo r pu rposes o f ad m in is te ring  an d  enforcing  th is section .
" ' ( h )  P reven tion  o f  evasions. W ith in  180 days a fte r th e  d a te  o f  en ac tm en t o f  th e  C able  
Television C on su m er P ro tec tion  a n d  C om petition  A ct o f  1992 [cnac tea  O ct. 5, 1992], the 
C om m ission shall, by regu la tion , estab lish  s tan d a rd s , guidelines, and  p ro ced u res  to  preven t 
evasions, includ ing  evasions th a t re su lt from  retiering , o f  th e  req u irem en ts  o f  this section  and  
shall, thereafter, periodically  review  and  re>ise such  s tan d a rd s , guidelines, and  procedures.
“  *(i) Sm all system  burdens. In develop ing  and p rescrib ing  regu la tions p u rsu an t to this 
section , th e  C om m ission  shall design su ch  regulations to  reduce  th e  ad m in is tra tiv e  b u rd en s 
an d  cost o f com pliance for cable system s th a t have 1,000 o r  few er subscribers.
"  *(j) R ate  regulation  agreem ents. D u rin g  the te rm  o f  a n  agreem ent m ad e  before Ju ly  1, 
1990, by a  franch ising  a u th o rity  an d  a cab le  o p e ra to r p rov id ing  for th e  regu la tion  o f  basic 
cable service rates, w here ihere  w as no t effective com petition  u n d e r C om m ission  ru les in 
effect on th a t d a te , no th ing  in th is sec tion  (o r the regu la tions th e reu n d e r) shall ab ridge  the 
ability  o f  such franch ising  au th o r ity  to  regu la te  ra tes  in a cco rd an ce  w ith su ch  an ag reem en t. 
"  ‘(k) R ep o n s  on average prices. T h e  C om m ission  shall an nua lly  publish  sta tistica l re p o n s  
on  the average ra tes  lo r basic cab le  serv ice and  o th e r  cab le  p ro g ram m ing , an d  for co n v erte r 
boxes, rem ote co n tro l units, and  o th e r  equ ipm en t, o f—

" '(1 ) cable system s th a t the C om m ission  has found a re  subject to  effective com petition  
under subsection  (a)(2). com pared  w ith
"  ‘(2) cable system s th a t the C om m ission  has found a rc  not subject to  such effective 
com petition .
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“ '(1) D efinitions. A s used in  th is  section—
“ *(1) T he  term  ’effective c o m p e titio n ’ m eans th a t—

“ ’(A ) few er than  30 p e r c c r .o f  th e  households in th e  franch ise  a rea  subscribe  to  th e  
cab le  service o f a  cab le  system ;
"  ‘(B ) th e  franchise a rea  is—

"  *(i) served by a t least tw o unaffiliated m u ltichanne l v ideo  p ro g ram m in g  d is tr ib ­
u to rs  each  o f  w hich  offers com parab le  video p ro g ram m in g  to  a t icast 50 percen t 
o f  th e  househo lds in th e  franch ise  area; and
“  ‘(ii) th e  nu m b er o f  househo lds subscrib ing  to  p ro g ram m in g  services offered by 
m ultichanne l video p ro g ram m in g  d is trib u to rs  o th e r  th a n  th e  largest m u ltich an n e l 
video p rog ram m ing  d is tr ib u to r  exceeds 15 p ercen t o f  th e  househo lds in the 
franch ise  area; o r

“ ‘(C ) a  m u ltichanne l v ideo  p rog ram m ing  d is tr ib u to r o p era ted  by th e  franch ising  
au th o r ity  fo r th a t franch ise  area offers v ideo p rog ram m ing  to  at least 50 percen t o f  
the househo ld s in th a t franch ise  area .

“  ‘(2) T h e  term  ‘cable p rog ram m ing  serv ice’ m eans an y  v ideo p rog ram m ing  p rov ided  
over a cab le  system , regar Hess o f  service tier, inc lud ing  in s ta lla tio n  o r ren ta l o f  eq u ip m en t 
used fo r th e  receip t o f such  video p ro g ram m ing , o th e r  than  (A ) v ideo p rog ram m ing  
carried  on  th e  basic service tier, and  (B ) v ideo p rog ram m ing  offered on a per ch an n e l o r 
per p ro g ram  basis.’ ".

E ffective d a te  o( section :
A c t O ct. 30, 1984, P. L . 98-549, § 9(a), 98 S ta t, 2806, w hich  appears  as 47 U SCS § 521 note , 
provides th a t th is section  shall be effective 60 days a fte r en ac tm en t o n  O ct. 30, 1984.

O th e r  provisions:
A pplication  o f th is  section  and  47  U S C S  § 544. A c t O ct. 30, 1984, P. L. 98-549, T it le  V II, 
§ 9(b), 98 S tat. 2806, provides: “ N o th in g  in section  623 o r 624 o f  th e  C o m m u n ica tio n s A c t 
o f  1934 [th is section  and  47 U SC S §§ 544] as added  by th is A ct, shall be co n stru ed  to  allow  
a franchising  au th o rity , o r a S ta te  o r  any po litica l subdiv ision  o f a S ta te , to  requ ire  a  cable 
o p e ra to r to  res to re , retier, o r  rep rice  any  cable service w h ich  w as law fully  e lim inated , 
re tiered , o r rep riced  as o f  S ep tem ber 26, 1984.” .
Effective da te  o f  1992 am endm ent. A c t O ct. 5, 1992, P. L . 102-385, § 3(b), p rov ides: "T h e  
am endm en t m ad e  by subsection  (a) [am ending  th is sectio; ] shall tak e  effect 180 days a fter 
th e  date  o f  en ac tm en t o f  th is A ct, except th a t the a u th o rity  o f  the F ed e ra l C o m m u n ica tio n s 
C om m ission  to  p rescribe  regu la tions is effective on such  d a te  o f  e n ac tm en t.’’.
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W adlow  and  W cllstein , T he  C han g in g  R egu la to ry  T erra in  o f  C able  T elevision. 35 C a th  U L 
R ev 705, Spring , 1986.
H am m ond  IV , T o  Be o r  N o t T o  Be: F C C  R egu la tion  o f V ideo S ubscrip tion  T echnologies. 
35 C ath  U L R ev 737, Spring, 1986.

IN TER PR ETIVE  NOYES AND DECISIONS

In  establish ing p ass-th rough  ru le  a llow ing  cable 
system s to  au to m atica lly  pass th ro u g h  ra te  in ­
creases a ttrib u tab le  to prov ision  o f  basic service, 
F edera l C om m ' tic a tio n s  C om m ission  exceeded a u ­
th o rity  g ran ted  to  it u n d e r § 623 o f  C able C o m m u ­
nica tions Policy A c t o f  1984 (47 U SCS § 543). 
A m erican  Civil L iberties U n ion  v F C C  (1987, A pp 
D C ) 823 F 2d  1554.

47 USCS § 543(a) does n o t p re -em p t substan tive  
pow er o f sta te  d ep a rtm en t o f  public  u tilities con tro l 
to  p ro h ib it cable o p e ra to r from  charg ing  co n tr ib u ­
tions in aid  o f  co n stru c tio n  to  residen ts o f  sparse 
areas, since such  co n tr ib u tio n s  are  no t ra te  for 
p rovision  o f  cab le  service w ith in  m ean ing  of 
§ 543(a). H ousaton ic  C able Vision Co. v D e p a rt­

m ent o f  P ub lic  U tility  C o n tro l (1985, D C  Conn) 
622 F  Supp 798.

C able  C o m m u n ica tio n s A c t o f 1984 (47 USCS 
§§ 521 e ts e q .)  p reem p ts  th rea ten ed  ac tio n  by town, 
as franch ising  au th o r ity , to  "freeze” cable com ­
pan y ’s ra tes fo llow ing notice o f  in ten tio n  to  raise 
rates, because ( I )  A c t was clearly  in tended  by 
C ongress to  p reven t piecem eal local regu la tion  of 
cab le  in d u stry , (2) “ freeze" in s t i t u t e s  regulation 
w ith in  m ean ing  o f  s ta tu te  and  regu la tions, and  (3) 
com pany  did  no t w aive s ta tu to ry  rig h t to  raise 
ra tes. N ashoba  C o m m un ica tions L td . P artnersh ip  
N o. 7 v D anvers (1988, D C  M ass) 703 F  Supp 161. 
am d, reconsidera tion  den  (D C  M ass) 1989 US Dist 
L E X IS  3150.

§ 544, Regulation o f services, fa c ilitie s , and equipment 
(a) A n y  f r a n c h is in g  a u th o r i t y  m a y  n o t r e g u la te  th e  s e r v ic e s , f a c i l i t i e s ,  a n d  e q u ip m e n t  p ro v id e d  
b y  a  c a b le  o p e ra to r  e x c e p t to  th e  e x te n t  c o n s is te n t  w i th  th is  t i t le  [47 U S C S  §§ 521 e t s e q .] .
(b) In  th e  c a se  o f  a n y  f r a n c h is e  g r a n te d  a f t e r  th e  e f fe c t iv e  d a te  o f  th is  t i t le ,  th e  f r a n c h is in g  
a u th o r i t y ,  to  th e  e x te n t  r e la te d  to  th e  e s ta b l is h m e n t  o r  o p e ra t io n  o f  a c a b le  s y s te m —

(1) in  i t s  r e q u e s t  fo r  p ro p o sa ls  f o r  a f r a n c h is e  ( in c lu d in g  r e q u e s t s  fo r  re n e w a l p ro p o sa ls , 
s u b je c t  to  s e c t io n  626 [47 U S C S  § 546]), m a y  e s ta b l is h  r e q u ir e m e n ts  fo r  f a c i l i t ie s  and 
e q u ip m e n t , b u t  m a y  n o t , e x c e p t a s  p r o v id e d  in  s u b s e c t io n  (h ) , e s t a b l is h  r e q u ir e m e n ts  fo r 
v id e o  p ro g r a m m in g  o r  o th e r  in fo rm a t io n  s e r v ic e s ;  a n d
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INTERPRETIVE NOTES AN D  DECISIONS

>ver

i  Purposes and thrust of Cable Communications 
Policy Act of 1984 (47 USCS §§ 521 et seq.) evinced 
congressional desire that franchise agreements be 
applied and modified so as to obtain realistic and 
flexible regulatory framework recognizing needs of 
both local governments and cable operators, but 
:were primarily concerned with providing viable 
cable systems responsive to needs and interests of 
local communities they serve. Tribune-United Cable 
of Montgomery County v Montgomery County 
(1986, CA4 Md) 784 F2d 1227.
' Cable Communications Policy Act (47 USCS 
§§ 521-559) was not intended to terminate Federal 
Communications Commission’s policy of pre­
empting local cable franchisors from enacting tech­
nical rules, except where Act explicitly or iraplicitl" 
modifies provisions of policy. New York v FCC 
(1987, App DC) 814 F2d 720, 13 Media L R 2320.

State cable television progamming decency act, 
which gives certain state officials authority to bring 
nuisance actions against anyone who continuously 
and knowingly distributes “indecent” material 
within state over any cable television system or pay- 
for-viewing television programming, has been pre­
empted by Cable Communications Policy Act of 
1984 (47 USCS §§ 521 et seq.), since state act is 
unconstitutionally overbroad and vague, and void 
on its face. Community Television of Uiah, Inr. v 
Wilkinson (1985, DC Utah) 611 F Supp 1099, 11 
Media L R 2217.

Action by town, as franchisor of cable television 
firm, seeking relief from cable television rate in­

crease did not arise under Cable Communications 
Policy Act of 1984 (47 USCS §§ 521 et seq.) and 
therefore did not come within original jurisdiction 
of Federal District Court; Act contains no language 
which either creates or expressly denies any cause 
of action to enforce cable television licensing agree­
ment. Norwood v Adams-Russell Co. (1986, DC 
Mass) 627 F Supp 742.

Cable television operator does not have private 
right of action under Cable Communications Policy 
Act to seek to enjoin rival cable system which is 
unfranchised from constructing and operating cable 
TV service to apartment complex which is currently 
serviced by plaintiff. Rollins Cablevue, Inc. v Sai- 
enni Enterprises (1986, DC Del) 633 F Supp 1315.

Court is without jurisdiction over action seeking 
declaration that Communications Act of 1934 (47 
USCS §§ 521 et seq.) preempts municipality’s regu­
lation of cable television rates, because preemption 
argument is only possible defense in earlier state 
action by municipality seeking to enforce ordinance 
and federal question must appear on face of well- 
pleaded complaint rather than by way of federal 
defense. Cablevision of Boston Ltd. Partnership v 
Flynn (1989, DC Mass) 710 F Supp 23.

General Accounting Office will not consider un­
der its bid protest jurisdiction, allegations that 
agency has not complied with renewal provisions of 
Cable Communications Policy Act of 1984 (47 
USCS §§ 521 et seq.) as Act expressly provides for 
judicial resolution of such disputes. (1986) 65 Op 
Compt Gen p 313.

§ 522. Definitions
For purposes o f  this title [47 USCS §§ 5 2 1  et seq.]—

( 1) the term “activated channels” m eans those channels engineered at the headend o f  a cable 
system  for the provision o f services generally available to residential subscribers o f the cable 
system, regardless o f  whether such services actually are provided, including any channel 
designated for public, educational, or governmental use;
(2 ) the term “affiliate” , when used in relation to any person, means another person who  
owns or controls, is owned or controlled by, or is under com m on ownership or control with, 
such person;
(3 ) the term “basic cable service” m eans any service tier which includes the re.ransm ission  
of local television broadcast signals;
(4 ) the term “cable channel” or “channel” means a portion o f the electrom agnetic frequency 
spectrum which is used in a cable system  and which is capable o f delivering a television  
channel (as television channel is defined by the Com m ission by regulation);
(5) the term “cable operator” m eans any person or group o f persons (A ) who provides cable 
service over a cable system  and directly or through one or more affiliates ow ns a significant 
interest in such cable system, or (B) who otheiw ise controls or is responsible for, through  
any arrangement, the m anagement and operation o f such a cable system;
(6 ) the term “cable service” m eans—

(A ) the one-way transmission to subscribers o f (i) video programming, or (ii) other 
programming servi ,e, and
(B) subscriber interaction, i f  any, which is required for the selection o f  such video  
programming or other programm ing service;

(7 )  the term “cable system ” m eans a facility, consisting o f a set o f  closed transmission paths 
and associated signal generation, reception, and control equipment that is designed to 
provide cable service which includes video programming and which is provided to m ultiple 
subscribers within a com m unity, but such term docs not include (A ) a facility that serves 
only to retransmit the television signals o f  1 or more television broadcast stations; (B) a
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47 USCS § 522 I elecommunications• So
facility that serves only subscribers in 1 or more multiple unit dwellings under common 
ownership, control, or m anagement, unless such facility or facilities uses any public right- 
of-way; (C) a facility o f a com m on carrier which is subject, in whole or in part, to the 
provisions o f  title II o f this A ct [47 USCS §§ 201 et seq.], except that such facility shall be 
considered a cable system (other than for purposes of section 621(c)) [47 USCS § 541(c)] to 
the extent such facility is used in the transmission o f video programming directly to 
subscribers; or (D ) any facilities o f any electric utility used solely for operating its electric 
utility systems;
(8) the term “Federal agency’’ means any agency o f the United States, including the 
Commission; V i
(9) the term “franchise” m eans an initial authorization, or renewal thereof (including" h 
renewal o f an authorization which has been granted subject to section 626 [47 USCS § 546]), 
issued by a franchising authority, whether such authorization is designated as a franchise, 
permit, license, resolution, contract, certificate, agreement, or otherwise, which authorizes 
the construction or operation o f  a cable system; . ^
(10) the term “ franchising authority” m eans any governmental entity empowered by 
Federal, State, or local law to grant a franchise;
(11) the term “grade B contour” m eans the field strength o f a television broadcast station 
com puted in accordance with regulations promulgated by the Commission; '
(12) the term “m ultichannel video programm ing distributor” means a person such as, but 
not limited to, a cable operator, a m ultichannel multipoint distribution service, a direct 
broadcast satellite service, or a television receive-only satellite program distributor, who 
makes available for purchase, by subscribers or customers, m ultiple channels o f  video 
programming;
(13) the term “other programming service” m eans information that a cable operator makes 
available to all subscribers generally; .
(14) the term “person” m eans an individual, partnership, association, joint stock company, 
trust, corporation, or governm ental entity;
(15) the term “public, educational, or governmental access facilities” m eans—  ^

(A ) channel capacity designated for public, educational, or govermental use; and !
(B) facilities and equipm ent for the use o f  such channel capacity;

(16) the term “service tier” m eans a category o f cable service or other sendees provided by 
a cable operator and for which a separate rate is charged by the cable operator;
(17) the term “State” m eans any State, or political subdivision, or agency thereof;
(18) the term “usable activated channels” m eans activated channels o f  a cable system, except 
those channels whose use for the distribution o f broadcast signals would conflict with 
technical and safety regulations as determ ined by the Commission; and J
(19) the term “video program m ing” m eans programming provided by, or generally 
considered comparable to program m ing provided by, a television broadcast station. •

(June 19, 1934, ch 652, Title VI, Part I, § 602, as added Oct. 30, 1984, P. L. 98-549, § 2 in 
part, 98 Stat. 2780; Oct. 5, 1992, P. L. 102-385, § 2(c), 106 Stat. 1463.) 4 .

HISTORY; ANCILLARY LAWS AND DERECTTtHES 
Explanatory notes:
A  p r io r  § 602 o f  A c t  J u n e  19, 1934, c h  652, T i t le  V I ,  w a s  re d e s ig n a te d  as § 702 o f  s u c h  A c t  
b y  A c t  O c t . 30, 1984, P . L . 98-549, § 6(a), 98 S ta t . 2804, a n d  ap p e a rs  as 47 U S C S  § 602.
Effective date of section:
A c t  O c t. 30, 1984, P. L . 98-549, § 9(a), 98 S ta t . 2806, w h ic h  ap p e a rs  a s  47 U SC S  § 521 n o te , 
p ro v id e s  th a t  t h is  s e c t io n  s h a l l  b e  e f fe c t iv e  60 d a y s  a f t e r  e n a c tm e n t o n  O c t . 30, 19S4.
Amendments:
1992. A c t  O c t . 5, 1992 (e f fe c t iv e  60 d a y s  f ro m  th e  d a te  o f  e n a c tm e n t, a s  p ro v id e d  b y  § 28 o f . 
s u c h  A c t ,  w h ic h  ap p e a rs  a s  47 U S C S  § 325 n o te ) , r e d e s ig n a te d  p a ra s . (1)—(10) as p a ra s . (2)-
(11), r e s p e c t iv e ly , r e d e s ig n a te d  p a ra s , (11)—(15) as p a ra s . (13)-17), r e s p e c t iv e ly , a n d  re d e s ig ­
n a te d  p a ra . (16) a s p a ra . (19), in  p a ra . (17) a s  re d e s ig n a te d , d e le te d  “ a n d "  fo l lo w in g  th e  
c o n c lu d in g  s em ic o lo n , a n d  a d d e d  n ew  p a ra s . (1), (12), a n d  (18).
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§ 4 2 .0 5 .2 5 1 A la sk a  S t a t u t e s  S u p p l e m e n t § 4 2 .0 5 .2 5 3

(e) I f  th e  c o m m is s i r . e m p lo y s  p ro fe s s io n a l  c o n s u l t a n t s  to  a s s i s t  i t  in  
a d m in is t e r in g  th is  s e c tio n , i t  m a y  a p p o r tio n  th e  e x p e n s e s  r e l a t i n g  to  
t h e i r  e m p lo y m e n t a m o n g  th e  c o m p e tin g  u t i l i t i e s .

(f) [ R e p e a l e d ,  §  1 2  c h  1 3 6  S L A  1 3 8 0 . ]  (§ 6 c h  113  S L A  1 9 7 0 ; a m  § 1 
ch  76  S L A  1973; a m  § 12 c h  136 S L A  1980 ; a m  §§ 15, 16  c h  168 S L A  
1990)

Effect of aracndm enta. — The 1990 tence in
amendment, effective June 22. 1990, de- of m ino r,
leted "after January 1, 1971" following (e).
"commodity or service" in the first sen-

NOTES TO DECISIC

Q uoted in Homer Elec. Ass’n v. City of 
Keriai, 816 P.2d 182 (Alaska 1991).

Flistic changes in subsection
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S e c .  4 2 .0 5 .2 5 1 . U s e  o f  s t r e e t s  i n  m u n i c i p a l i t i e s .

NOTES TO DECISIONS

Jurisd ic tio n  over d ispu tes over mu- ditions imposed by a municipality on the
oicipal restric tions on utilities. — The use of its rights-of-ways by a utility,
commission has jurisdiction pursuant to Homer Elec. Ass'n v. City of Kenai, 816
this section to adjudicate a dispute over p.2d 182 (Alaska 1991).
the reasonableness of fees, terms and con-

S e c .  4 2 .0 5 .2 5 3 . P u b l i c  u t i l i t y  r e g u l a t o r y  c o s t  c h a r g e ,  (a ) A r e g ­
u la te d  p u b lic  u t i l i ty  o p e r a t in g  in  th e  s t a t e  s h a l l  p a y  to  t h e  c o m m iss io n  
a n  a n n u a l  r e g u la to r y  c o s t c h a r g e  in  a n  a m o u n t  n o t  to  e x c e e d  .61 
p e r c e n t  o f  g ro s s  r e v e n u e  d e r iv e d  f ro m  o p e r a t io n s  in  th e  s t a t e ,  a s  m o d i­
fied  u n d e r  (c) o f  t h i s  s e c tio n  i f  a p p r o p r ia te .  A n  e x e m p t i t i l i t y  s h a l l  p a y  
th e  a c tu a l  c o s t o f  s e rv ic e s  p ro v id e d  to i t  b y  t h e  c o m m is s io n .

(b) T h e  c o m m is s io n  s h a l l  by  r e g u la t io n  e s ta b l i s h  a  m e th o d  to  d e t e r ­
m in e  a n n u a l ly  th e  a m o u n t  o f  th e  r e g u la to r y  c o s t  c h a r g e  fo r  a  p u b lic  
u t i l i ty .  I f  th e  a m o u n t  th e  c o m m iss io n  e x p e c ts  to  c o l le c t  u n d e r  (a) o f  
th is  s e c t io n  a n d  u n d e r  A S  4 2 .0 6 .2 8 5 (a )  e x c e e d s  t h e  a u th o r i z e d  b u d g e t  
o f  th e  c o m m iss io n , t h e  c o m m iss io n  s h a l l ,  b y  o rd e r ,  r e d u c e  th e  p e r c e n t­
a g e s  s e t  o u t  in  (a) o f  th is  s e c tio n  so t h a t  th e  to ta l  a m o u n t  o f  th e  fee s  
c o lle c te d  a p p r o x im a te ly  e q u a ls  th e  a u th o r iz e d  b u d g e t  o f  th e  c o m m is ­
s io n  fo r  th e  f isc a l y e a r .

(c) I n  d e te r m in in g  th e  a m o u n t  o f  th e  r e g u la to r y  c o s t  c h a r g e  im ­
p o sed  u n d e r  (a) o f  t h i s  s e c tio n ,

(1) a  u t i l i t y  s e l l in g  u t i l i t y  s e rv ic e s  a t  w h o le s a le  s h a l l  m o d ify  i t s  
g ro ss  r e v e n u e  by  d e d u c t in g  p a y m e n ts  i t  r e c e iv e s  fo r w h o le s a le  s a le s ;

(2) a  loca l e x c h a n g e  te le p h o n e  u t i l i ty  s h a l l  m o d ify  i t s  g ro s s  r e v e n u e  
by  d e d u c t in g  p a y m e n ts  re c e iv e d  fro m  o th e r  c a r r i e r s  fo r  s e t t l e m e n t s  o r  
a c c e ss  c h a rg e s .
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(d) T h e  c o m m iss io n  s h a l l  c a lc u la te  th e  to ta l  r e g u la to r y  c o s t c h a r g e s  
co b e  le v ied  a g a in s t  a l l  r e g u la te d  e le c tr ic  u t i l i t i e s  u n d e r  t h i s  s e c tio n . 
T h e  c o m m iss io n  s h a l l  a l lo c a te  th e  to ta l  rn n o u n t a m o n g  th e  r e g u la te d  
e le c tr ic  u t i l i t i e s  b y  u s in g  a n  e q u a i  c h a rg e  p e r  k i lo w a t t  h o u r  so ld  a t  
r e ta i l .

(e) T h e  c o m m iss io n  s h a l l  a d m in is te r  th e  c h a rg e  im p o se d  u n d e r  t h i s  
se c tio n . T h e  D e p a r tm e n t  o f R e v e n u e  s h a l l  c o lle c t a n d  e n fo rce  t h e  
c h a rg e  im p o se d  u n d e r  th i s  s e c tio n .

(f) T h e  c o m m iss io n  s h a l l  a llo w  a p u b lic  u t i l i ty  to  r e c o v e r  a l l  p a y ­
m e n ts  m a d e  to th e  c o m m iss io n  u n d e r  th is ' s e c tio n . T h e  c o m m iss io n  
m a y  n o t r e q u i r e  a  p u b lic  u t i l i ty  to  f ile  a  r a t e  ca se  in  o r d e r  to  b e  
e l ig ib le  to  re c o v e r  th e  r e g u la to r y  co s t c h a rg e .

(g) T h e  c o m m iss io n  m a y  a d o p t r e g u la t io n s  u n d e r  A S  4 4 .6 2  (A d m in ­
i s t r a t iv e  P ro c e d u re  A c t) n e c e s s a ry  to  a d m in is te r  th is  s e c tio n , in c lu d ­
in g  r e q u i r e m e n ts  a n d  p ro c e d u re s  fo r r e p o r t in g  in fo rm a tio n  a n d  m a k ­
in g  q u a r te r l y  p a y m e n ts .  T h e  D e p a r tm e n t  of R e v e n u e  m a y  a d o p t r e g u ­
la t io n s  u n d e r  A S  4 4 .6 2  ( A d m in is t r a t iv e  P ro c e d u re  A ct) fo r in v e s t i g a t ­
in g  th e  a c c u ra c y  o f  f ile d  in fo rm a tio n ,  a n d  for c o l le c tin g  r e q u i r e d  p a y ­
m e n ts .

(h ) In  th is  s e c tio n ,
(1) " e x e m p t u t i l i t y ” m e a n s  a  p u b lic  u t i l i ty  t h a t  is c e r t i f ic a te d  by  th e  

co m m iss io n  u n d e r  A S  4 2 .0 5 .2 2 1  —  4 2 .0 5 .2 8 1  b u t ,  in  a c c o rd a n c e  w i th  
A S  4 2 .0 5 .7 1 1 , is  e x e m p t fro m  o th e r  r e g u la to r y  r e q u i r e m e n ts  o f  t h i s  
c h a p te r ;

(2) "g ro s s  r e v e n u e ” m e a n s  th e  to ta l  o p e r a t in g  r e v e n u e  fro m  i n t r a ­
s t a te  se rv ic e s , a s  s h o w n  in  a  u t i l i ty 's  a n n u a l  r e p o r t  r e q u i r e d  by  th** 
c o m m iss io n  by r e g u la t io n ;

(3) " r e g u la te d  u t i l i ty "  m e a n s  a p u b lic  u t i l i ty  t h a t  is c e r t i f ic a te d  b y  
th e  c o m m iss io n  u n d e r  A S  4 2 .0 5 .2 2 1  —  4 2 .0 5 .2 8 1  a n d  t h a t  is s u b je c t  to  
th e  o th e r  r e g u la to r y  r e q u i r e m e n ts  o f  th is  c h a p te r ;

(4) " w h o le sa le  s a le s "  m e a n s  s a le s  to  a n o th e r  u t i l i t y  fo r  r e s a le  u n d e r  
c i rc u m s ta n c e s  t h a t  m a k e  r e v e n u e  fro m  th e  r e s a le  s u b je c t  to  t h e  r e g u ­
la to r y  co s t c h a rg e  im p o s e d  u n d e r  th i s  s e c tio n . (§ 20  ch  2 F S S L A  1992)

Delayed repeal of section. — Under 
§ 36, ch. 2, FSSLA 1992. this 'section is 
repealed July 1, 1994.

Effective dates. — Section 40, ch. 2, 
FSSLA 1992 makes this section effective 
July 1. 1992.

S e c .  4 2 .0 5 .2 7 1 .  M o d i f i c a t i o n ,  s u s p e n s i o n  o r  r e v o c a t i o n  o f  c e r ­
t i f i c a t e s .

NOTES TO DECISIONS

Deletion of condition from  com­
pany 's certificate au thorized . — Order 
of the Alaska Public Utilities Commission 
which deleted a condition from company's 
certificate which barred company from of­

fering day-io-day collection services when 
such services were provided by a borough 
fell squarely within the adjudicatory au ­
thority granted the commission by this 
section. Colville Envtl. Servs., Inc. v.

: • • " •  ; •• : ' • r- :



§ 4 2 .0 6 .2 4 5  A la sk a  S t a t u t e s  S u p p l e m e n t  § 4 2 .0 6 .2 8 5  

A r t i c l e  2 . C e r t i f i c a t e  o f  P u b l i c  C o n v e n i e n c e  a n d  N e c e s s i t y .  

Section
285. Pipeline carrier regulatory cost 

charge

S e c .  4 2 .0 6 .2 4 5 .  F e d e r a l l y  r e g u l a t e d  c a r r i e r s .

NOTES TO DECISIONS

P ow er to regulate in trn sta tc  rates. ties Commission full power to regulate in-
— Although the legislature recognized trastate rate-'. Cook Inlet Pipe Line Co. v.
that federal regulators had jurisdiction Alaska Pub. Utils. Cotnm'n, Sup. Ct. Op.
over interstate commerce, the legislature No. 3851 (File No. S-4144), P.2d
intended to grant the Aluska Public Utili- 11992).

S e c .  4 2 .0 6 .2 8 5 . P i p e l i n e  c a r r i e r  r e g u l a t o r y  c o s t  c h a r g e ,  ( a )  A  
p ip e lin e  c a r r i e r  o p e r a t in g  in  th e  s t a t e  s h a l l  p a y  to  th e  c o m m is s io n  a n  
a n n u a l  r e g u la to r y  c o s t c h a r g e  in  a n  a m o u n t  n o t  to  e x c e e d  .61  p e r c e n t  
o f  g ro ss  r e v e n u e  d e r iv e d  fro m  o p e r a t io n s  in  th e  s t a t e .  A  r e g u la to r y  
c o s t c h a r g e  m a y  n o t b e  a s s e s s e d  on  p ip e l in e  c a r r ie r  o p e r a t io n s  u n le s s  
th e  o p e r a t io n s  a r e  w i th in  th e  ju r i s d ic t io n  o f  th e  c o m m iss io n .

(b) T h e  c o m m iss io n  s h a l l  by  r e g u la t i o n  e s ta b l is h  a  m e th o d  to  d e t e r ­
m in e  a n n u a l ly  th e  m o u n t  o f  th e  r e g u la to r y  c o s t  c h a r g e .  I f  t h e  
a m o u n t  th e  c o m m iss io n  e x p e c ts  to  c o l le c t  u n d e r  (a) o f  th i s  s e c t io n  a n d  
u n d e r  A S  4 2 .0 5 .2 5 3 (a )  e x c e e d s  th e  a u th o r iz e d  b u d g e t  o f  t h e  c o m m is ­
s io n , th e  c o m m iss io n  s h a l l ,  by  o rd e r , r e d u c e  th e  p e r c e n ta g e  s e t  o u t  in
(a ) o f  th is  s e c tio n  so  t h a t  th e  to ta l  a m o u n t  o f  th e  fees c o l le c te d  a p p r o x i­
m a te ly  e q u a ls  th e  a u th o r iz e d  b u d g e t o f  th e  c o m m iss io n  fo r  th e  f is c a l  
y e a r .

(c) T h e  c o m m iss io n  s h a l l  a d m in is te r  th e  c h a rg e  im p o s e d  u n d e r  t h i s  
s e c tio n . T h e  D e p a r tm e n t  o f  R e v e n u e  s h a l l  c o lle c t a n d  e n fo rc e  th e  
c h a rg e  im p o s e d  u n d e r  th is  se c tio n .

(d) T h e  c o m m iss io n  m a y  a d o p t r e g u la t io n s  u n d e r  A S  4 4 .6 2  (A d m in ­
i s t r a t iv e  P ro c e d u re  A ct) n e c e s s a ry  to  a d m in i s t e r  t h i s  s e c t io n ,  in c lu d ­
in g  r e q u i r e m e n ts  a n d  p ro c e d u re s  fo r r e p o r t in g  in f o rm a tio n  a n d  m a k ­
in g  q u a r t e r l y  p a y m e n ts .  T h e  D e p a r tm e n t  o f  R e v e n u e  m a y  a d o p t  r e g u ­
la t io n s  u n d e r  A S  4 4 .6 2  ( A d m in is t r a t iv e  P ro c e d u re  A c t) fo r  i n v e s t i g a t ­
in g  th e  a c c u ra c y  o f  f ile d  in fo rm a tio n ,  a n d  fo r c o l le c tin g  r e q u i r e d  p a y ­
m e n ts .

(e) In  th i s  s e c tio n , "g ro ss  r e v e n u e "  m e a n s  th e  to ta l  i n t r a s t a t e  o p e r ­
a t in g  r e v e n u e  a s  sh o w n  in  a  p ip e lin e  c a r r i e r 's  a n n u a l  r e p o r t  r e q u i r e d  
by  th e  c o m m iss io n  by  r e g u la t io n .  (§ 24  c h  2 F S S L A  1992)

Delayed repenl of section. — Under Effective dates. — Section 40, ch. 2,
§ 36, ch. 2, FSSLA 1992. this section is FSSLA 1992 makes this section effective 
repealed July 1, 1994. July 1, 1992.
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§ 42.06.400 Alaska Statutes § 42.06.400

2® «cion on issuance of certificate of pub- Fed. 803.
Jstc convenience and necessity under § 7 of

Sec. 42.06.400. Suspension o f ta r i f f  fi lin g , (a) When a ta r if f f i l­
ing is made containing an initia l or revised rate, classification, ru le, 
regulation, practice, or condition o f service the commission may, ei­
ther upon written complaint or upon its own motion, a fte r reasonable 
notice, conduct a hearing to determine the reasonableness and propri­
ety o f the filing. Pending a hearing the commission may, by order 
stating the reasons for its action, suspend the operation o f the ta r iff 
filing for an initial period not longer than six months beyond the time 
when it would otherwise go into effect. I f  good cause is shown, the 
commission may suspend the operation o f the ta r i f f filing for an addi­
tional period not to exceed one year follow ing the end o f the in itia l 
suspension period. I f  information on which to base a ju s t and reason­
able ta riff is lacking or incomplete at the close o f the second suspen­
sion period, the commission may, during the suspension period and for 
good cause shown, with or without a hearing, order a fu rthe r suspen­
sion and in such instance sha ll order the filed rate to be collected, 
subject to refund o f the difference between the filed rate and the final 
rate, until a final rate can be set. The commission may order the 
difference between the temporary rate established under this section 
and the filed rate to be placed in escrow or secured by bond pending 
establishment o f the final rate.

(b) An order suspending a ta r iff filing may be vacated if, a fter in­
vestigation, the commission finds that it is in a ll respects proper. 
Otherwise the commission sha ll hold a hearing on the suspended fil­
ing and issue its order, before the end of the suspension period, grant­
ing, denying or modifying the suspended ta r if f in whole or in part. I f  
an initial ta riff is suspended, the commission sha ll establish a reason­
able temporary tariff. The commission may allow  the collection o f the 
filed initia l tariff, or it may require collection o f the temporary tariff.

58



§ 42.06.400 Public U tilitie s  and C arrie rs  § 42.06.400

I f  the commission allows collection o f the filed in itia l tariff, it shall 
require the pipeline carrier to place the revenue representing the 
difference between the filed ta r if f and the temporary ta r iff in escrow 
in a financial institution approved by the commission, and keep accu­
rate accounts o f a ll amounts received, specifying by whom and in 
whose behalf the amounts are paid. At the end or vacation o f the 
suspension period the amount, i f  any, owing to the pipeline carrier 
from the difference between the temporary ta riff and the permanent 
ta riff shall be paid to the pipeline carrier. The surplus, i f  any, sha ll be 
refunded to the persons in whose behalf the amounts were paid into 
escrow. Funds may not be released from escrow without the commis­
sion’s prior written consent and instructions to the escrow agent. The 
commission may allow  the pipeline carrier, at the carrier’s expense, to 
substitute a bond or letter o f credit in lieu of the escrow requirement. 
I f  the commission requires collection o f the temporary tariff, it shall 
require the shipper to place the revenue representing the difference 
between the filed in itia l ta r iff and the temporary ta r i f f in esctow in a 
financial institution approved by the commission, and require that 
accurate accounts sim ilar to those specified above in this section be 
kept by the carrier and the shipper. The person owing shall pay the 
person owed to the satisfaction o f the commission within 30 days after 
the commission order allow ing or setting a permanent tariff. The 
amount, i f  any, by which the permanent ta riff exceeds the temporary 
ta r iff shall be paid by tne shipper to the carrier, or, i f  the temporary 
ta riff exceeds the permanent tariff, the difference shall be paid by the 
shipper, and in either event such payment shall be made with interest 
calculated on the balance due at the end o f each calendar month at the 
legal rate, as defined in AS 45.45.010(a). The commission may allow 
the shipper, at the shipper’s expense, to substitute a bond or letter o f 
credit in place o f the escrow requirement.

(c) I f  a proposed increased rate is suspended, the commission shall 
establish a reasonable temporary tariff. The temporary ta r iff may be 
the same as the ta r if f the carrier is seeking to revise. The commission 
may allow the collection o f the filed proposed increased rate, or it may 
require collection o f the temporary rate. I f  the commission allows 
collection o f the filed increased rate, it shall require the pipeline car­
rier to place the revenue representing the difference between the filed 
proposed increased rate and the temporary rate in escrow in a finan­
cial institution approved by the commission, and keep an accurate 
account of a ll amounts received, specifying by whom and on whose 
behalf the amounts are paid. At the end or vacation o f the suspension 
period the amount, i f  any, owing to the pipeline carrier from the dif­
ference between the temporary rate and the permanent rate shall be 
paid to the pipeline carrier. The surplus, if any, shall be refunded to 
the persons on whose behalf the amounts were paid into escrow. 
Funds may not be released from  escrow without the commission's
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prior written consent and instructions to the escrow agent. The com­
mission may allow the pipeline carrier, at the carrier's expense, to 
substitute a bond or letter o f credit in place o f the escrow requirement. 
I f  the commission requires collection o f the temporary rate, it sha ll 
require the shipper to place the revenue representing the difference 
between che proposed increased rate and the temporary rate in escrow 
in a financial institution approved by the commission, and require 
that accurate accounts sim ilar to those specified above in this subsec­
tion be kept by the carrier and the shipper. The person owing sha ll 
puy the person owed to the satisfaction o f the commission w ithin 30 
days after the commission’s order allow ing or setting a permanent 
tariff. The commission may allow the shipper, at the shipper's ex­
pense, to substitute a bond or letter o f credit instead of meeting the 
escrow requirement.

(d) One who initiates a change in existing tariffs bears the burden 
o f proving the reasonableness o f the change. (§ 1 ch 139 SLA 1972; am 
$ 6 ch 35 SLA 1977; am §§ 1, 2 ch 22 SLA 1978; am § 1 ch 2 SLA  
1979)

42.06.410. P ow e r o f com m ission to fix  ra tes , (a) When the 
eomn^^tfn, after an investigation and hearing, finds that a ra te , 
mandear^tegrved, charged or collected by a pipeline carriepgffir a 
service, sub jf^ ka th e  jurisdiction o f the commission, or tha^w rass ifi- 
cation, ru le, r e ^ u o n ,  practice, or contract affecting^^e rate, is 
unjust, unreasonab l^^sdu ly discriminatory or p re fe i^H a l, the com­
mission shall determ ini?tadust and reasonable J& T  classification, 
rule, regulation, practice, o i^^ lltract to be obs^jrca or allowed and 
sha ll establish it by order.

(b) I f  an investigation is conduct^ftp rcriPfrple phases, the commis­
sion may establish a rate at the end mmMmgle phase. The rate estab­
lished at the end of a single p h a jjp c  to^ fe^ onsidered a final rate 
under AS 42.06.400. I f  the rate^^b lishedcsH fche conclusion o f the 
proceeding under (a) o f this n or after judicra^teview is less than 
the rate established a fte r jM n g le  phase o f an invesnffifcion, a shipper 
is entitled to a refund^jjmTe difference between the a m « it s  paid by 
the shipper and the jnRun*s that would have been paid umrewthe rate 
established at thaponclusion o f the proceeding or after jud icun»v iew . 
I f  the rate esuwnshed at the conclusion o f the proceeding u n d e r o f  
this se c t io i^ ra fte r judicial review is more than the rate establisr 
after a s i jp e  phase, a pipeline carrier is entitled to a payment o f the 
d i l l 'e ra ^  between the amounts paid to the carrier and the amount 
thabdffiuld have been paid under the rate established at the conclu- 

af the proceeding or after judicial review. (§ 1 ch 139 SLA 1972; 
2 ch 27 SLA 1981)
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Public Utilities and Carriers § 42.05.651
Sec. 42.05.641. R egu la tion  by m un ic ipa lity . The commissprft’s 

jurisdiction and authority extend to public utilities operating>*lthin a 
municipality, whether home ru le or otherwise. In the e y « u o f  a con­
flict between a certificate, order, decision, or regu la tip rfo f the commis­
sion and a charter, permit, franchise, ordinance^t-lale, o r regulation o f 
such a local governmental entity, the certificate, order, decision, or 
regulation o f the commission shall preyarfL(§ 6 ch 113 SLA 1970; am 
§ 18 ch 168 SLA 1990)

E ffect o f am en d m en t.1!. — TJ><<’i990 
am endm ent, effective Ju n e  22/<f990, sub­
stitu ted  "m unicipality" I j^ r^ i ty  or bor­

ough" in  the first sentence and made a 
series of m inor punctuation  changes in 
the second sentence.

N O T E S TO D EC ISIO N S
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AppLityWn Colville Envtl. Servs., Inc, 
v. N orjtfS lope Borough, Sup. Ct. Op. No. 
383^ lF ile  No. S-4069), P.2d (1992).
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Sec. 42.05.651. Expenses o f investigation  o r  hearing ,
(a) During a hearing or investigation held under this chapter, the 
commission may allocate the costs of the hearing or investigation 
among the parties, including the commission, as is ju s t under the 
circumstances. In allocating costs, the commission sha ll consider the 

'  Afc.vtl/'f?re£u *atory cost charSe Pa^  b-v a utility under AS 42 .05.253 and may 
consider the results, ability to pay, evidence o f good fa ith , other re le ­
vant factors, and m itigating circumstances. Notwithstanding an in­
tervening party ’s ability to pay, i f  the commission determines that an 
intervening party has conducted its intervention in a frivolous man­
ner, the commission shall allocate a ll costs associated w ith the inter­
vention to that party. The costs allocated may include the costs o f any 
time devoted to the investigation or hearing by hired consultants, 
whether o r not the consultants appear as witnesses or participants. 
The costs allocated may also include any out-of-pocket expenses in­
curred by the commission in the particu lar proceeding. The commis­
sion shall provide an opportunity for any person objecting to an alloca­
tion to be heard before the allocation becomes final.

(b) [Repealed, § 28 ch 90 SLA 1991.] (§ 6 ch 113 SLA  1970; am 
§ 63 ch 138 SLA 1986; am * 28 ch 90 SLA 1991: am § 21 ch 2 FSSLA 
1992)

D elayed  a m e n d m e n t o f  su b sec tio n  
(a). — U nder 5 22, ch. 2, FSSLA 1992, 
effective December 31, 1994, (a) of this 
section will read: "A fter completion of a 
hearing  or investigation held under th is 
chapter, the commission shall allocate the 
costa of the hearing  or investigation 
am ong the parties, including the commis­
sion. as is ju s t under the circum stances. In

allocating costs, the commission may con­
sider the results, ability  to pay, evidence 
of good faith, o ther re levan t factors and 
m itigating circum stances. N otw ithstand­
ing an intervening p arty ’s ability  to pay, 
if the commission determ ines th a t an in ­
tervening party  has conducted its in te r­
vention in a frivolous m anner, the com­
mission shall a 'locate all costs associated

307
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with the intervention to th a t party. The 
costs allocated may include the costs of 
any tim e devoted to the investigation nr 
hearing by hired consultants, w hether or 
not the consultants appear as w itnesses or 
participants. The costs allocated may also 
include any out-of-pocket expenses in ­
curred by the commission in the particu­
lar proceeding. The commission shall pro­
vide an opportunity for any person object­
ing to an allocation to be heard before the 
allocation becomes final."

Sec. 42.05.661. A pp lica tion  fee9. W ith each application relating 
to a certificate the applicant shall pay the commission a fee set by the 
commission by regulation that shall be deposited in the general fund 
of the state. (S 6 ch 113 SLA 1970; am S 23 ch 2 FSSLA 1992)

E ffect o f am en d m e n ts . — The 1992 luted "a fee set by the commission by reg- 
am endm ent. effective Ju ly  1, 1992, substi- ulation th a t"  for "a fee of S50 which."

Sec. 42.05.711. Exem ptions, (a) The provisions o f this chapter do 
not apply to a person who furnishes water, gas or petroleum or petro­
leum products by tank, wagon, or sim ila r conveyance, unless the per­
son is thereby supplying water, gas, petroleum or petroleum products 
to a public u tility  in which the person has an "affiliated interest.”

(b) Except as otherwise provided in this subsection, public utilities 
owned and operated by a political subdivision o f the state, or electric 
operating entities established as the instrumentality o f two or more 
public utilities owned and operated by political subdivisions o f the 
state, are exempt from this chapter, other than AS 42.05.221 — 
42.05.281 and 42.05.385. However,

(1) the governing body o f a political subdivision may elect to be 
subject to this chapter; and

(2) a utility or electric operating entity that is owned and operated 
by a political subdivision and that directly competes with another 
utility or electric operating entity is subject to this chapter and any 
other u tility  or electric operating entity owned and operated by the 
political subdivision is also subject to this chapter.

(c) The ownership in whole or part, o f the corporate stock o f a public 
utility does not make the owner a public utility .

(d) The commission may exempt a utility , a class o f utilities, or a 
utility service from a ll or a portion o f this chapter i f  the commission 
finds that the exemption is in the public interest.

le) Notwithstanding any other provisions o f this chapter, any elec­
tric or telephone utility  that does not gross 550,000 annually is ex­
empt from regulation under this chapter unless 25 percent o f the 
subscribers petition the commission for regulation.

E ffect o f am e n d m e n t, — The 1991 
am endm ent, effective Ju ly  3, 1991.
repealed subsection (b).

The 1992 am endm ent, effective Ju ly  I. 
1992, in subsection (al. substitu ted  "D ur­
ing a hearing" for "After completion of a 
hearing" and "m ay" for "shall" in the first 
sentence, inserted "shall consider the reg­
ulatory cost charge paid by a u tility  under 
AS 42.05.253 and" in the second sentence, 
and added the th ird  sentence.
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§ 42.06.600 P u b l ic  U t il it ie s  a n d  C a r r ie r s

A rtic le  4. Rates and Rate Schedules. 
NOTES TO D EC ISIO N S

R a te  re g u la tio n  schem e n o t u n c o n ­
s titu tio n a l tak in g . — The institution of a 
ra te  regulation scheme by the Alaska 
Public U tilities Commission which re­
sulted in lower ta riff revenues for an oil 
pipeline did not constitute an unconstitu­
tional taking of the pipeline's property 
where there was no showing th a t the 
scheme th reatened the pipeline's finnncial 
in tegrity  and the urgum ent th a t the com­
mission took property when it reduced the 
u tilities raLe base was w ithout m erit, as 
the pipeline's ra te  base does not constitute 
property. Cook Inlet Pipe Line Co. v. 
A laska Pub. Utils. Cormn’n. Sup. Ct.
No. 3851 (File No. S-4144), d

(1992).
D isp a rity  b e tw een  in trusq rfc  nnd  in ­

te r s ta te  ra te s  n o t neces*tirily  u n ju s t 
d isc r im in a tio n . — In ^ e  regulation of 
public u tilities a disjxfhty between in ter­
s ta te  ra tes and irprfastate rates does not, 
by itself, equaj*To unjust discrimination 
aga in s t intprfstate commerce. R ather, a 
finding o£<fnjust discrim ination m ust rest 
on sppm ic findings based on substantial

§ 42.06.610

evidence th a t dem onstrates th a t the in- 
trastn tc  ra tes are  less th an  compensatory 
or insufficient to cover the full cost of 
vice or th a t they were abnorm ally low^rful 
failed to contribute a fair sharcpP overa ll 
revenue. Cook Inlet P ipe/fctne Co. v. 
A laska Pub. U tils. Coiturt'n, Sup. Ct. Op. 
No. 3851 (File S-4144). P.2d 

11992).
In tra8 ta tf» 'ta tc s  n o t g o v e rn ed  by In- 

tc rstn tcvC om m erce  A ct. — Since <i 2 of 
the Irrtersta tc  Commerce Act, 49 U.S.C. 
y i ,  which prohibits unlaw ful discrimma- 

'linn by common earners in the setting  of 
utility ra tes, does not apply to in trasta te  
rates. § 2 docs not require  the A laska 
public u tilities commission to allow the 
owners of a pipeline to get in trasta te  rates 
which m atch in tersta te  ra tes. There are 
other provisions under federal law. not re ­
lied upon by the utility , which prohibit 
in trasta te  ra te  discrim ination. Cook Inlet 
Pipe Line Co. v. A laska Pub. Utils. 
Comm’n, Sup. Ct. Op. No. 3851 (File No. 
S-4144), P.2d U992).

A rtic le  7. General P rov is ion s .
Section
600. (Renumbered)
610. Expenses of investigation or hearing

Sec. 42.06.600. IRenumbered as AS 42.06.230(b).]

Sec. 42.06.610. Expenses o f investiga tion  o r  hearing , 
(a ) During a proceeding held under this chapter, the commission may 
allocate the cost o f the proceeding among the parties, including the 
commission, as is just under the circumstances. In allocating costs, the 
commission shall consider the regulatory cost charge paid directly or 
indirectly under AS 42.06.285. The costs allocated may include the 
costs o f any time devoted to investigations or hearings by hired con­
sultants. whether or not the consultants appear as witnesses or partic­
ipants. The commission shall provide an opportunity for any person 
objecting to an allocation to be heard before the allocation becomes 
final.

(b) A fter completion o f a proceeding held under this chapter, the 
commission may reallocate the cost o f the proceeding among the par­
ties. including the commission, as is just under the circumstances. The

317
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costs which are reallocated may include the costs o f time devoted to 
investigations or hearings by hired consultants, w h ither or not the 
consultants appear as witnesses or participants. The commission shall 
provide an opportunity for any person objecting to a reallocation to be 
heard before the reallocation becomes final.

(c) [Repealed. § 23 ch 90 SLA 1991.1 (§ 1 ch 139 SLA 1972: am $ 3 
ch 27 SLA 1981: am $ 64 ch 138 SLA 1986: am § 28 ch 90 SLA 1991: 
am § 25 ch 2 FSSLA 1992)

D elaved u m en d m en t o f su b sec tio n  
(a). -  Ur.der $ 26. ch. 2, FSSLA 1992. 
effective December 31. 1994, lai of this 
section will rcaci: "During a proceeding 
held under th is chapter, the commission 
shall allocate the cost of the proceeding 
among the parties, including the commis­
sion. as is ju s t under the circumstances. 
The costs allocated may include the costs 
of any tim e devoted to investigations or 
hearings by hired consultants, w hether or 
not the consultants appear as w itnesses or

participants. The commission shall pro­
vide an opportunity for any person object­
ing to an  allocation to be heard before the 
allocation becomes final.”

E ffec t o f a m e n d m e n ts . — The 1991 
am endm ent, effective Ju ly  3, 1991. re­
pealed subsection tc).

The 1992 am endm ent, effective Ju ly  1, 
1992, iri subsection lal, substitu ted  "m ay” 
for "shall" in the first sentence and added 
the second sentence.

*

Jhapter 30. Miscellaneous Regulations Governing 
Public Utilities and Carriers.

w
Article
5. ResponsNadities of A ir C arriers (!) 42.30.225)

A rftq le  5. R espons ib ilities  o f  A ir C a rr ie rs .
Section
225. C ertification of cotSpliance of air 

carriers

Sec. 42.30.225. C e rtifica tion  o f  com p liance  o f  a ir  c a rr ie rs , 
(a) A person may not use anSiircraft in a ir commerce before obtaining 
an annual certificate o f compliance for that aircraft from the depart­
ment. The department may issuk a certificate o f compliance for one 
aircraft or a fleet o f two or more areeraft. The department shall issue 
or renew a certificate o f compliance upqn application and presentation 
o f

1 1) proof o f financial responsibility required under AS 42.30.200:
12) proof o f compliance with Federal Aviation Administration re­

quirements. and. where applicable, federal certification for scheduled 
a irline sendee.

ib) The annual fee for a certificate o f compliance for one aircraft 
and for a fleet o f two or more aircraft shall be set byCrtie department 
by regulation. The certificate is valid for a calendar yeac. The certifi­
cate shall be visible to boarding passengers.

tc) [Repealed, ft 11 ch 59 SLA 19S7.I
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CAT' ATTACK: U.S. EPIDEMIC JF NEW DRUG IS FEARED SIMPLE CONCOCTION SHEEPS N . 

MICHIGAN
Arizona ReouD I ic •. A R ) - SUNDAY. *arcn 23, 1993
By:  J i m S c h a e f e r ,  D e t r o i t  : ' e °  ? - e s s
E d i t i o n :  S t a t e  S e c t i o n :  , ' a i i e v  Ana S t a t e  3 a a e :  513
noro Count: 7 ■11 ^

MARQUETTE. M i c h ,  -  r o r  2 ' 2 y e a r s ,  V i n c e  Swe nor  s u c k e a  t h e  s e a u c t i v e ,  o f f - w h i t e  
c o w a e r  u p  n i s  n o s e ,  a n a  w i t n  e a c n  o o w e r - p a c k e a  h i t ,  t h e  m v s t e n o u s  c r u g  p u l l e d  hi m 

n t i  g n t e r .

S w e n o r ,  s e e k i n g  t o  s o a r *  _o n i s  l i f e  on  / i i c n i a a n s  J o D e r  - e n i n s u i a ,  h a d  t r i e d  
: 0 c a  1n e  o e f o r e .  S u t  f  s - a s n ’ t  c o c a i n e ,  “ h i s  wa s  s o m e t h i n g  ne w.  s o m e t h i n g  mor e  

- t e r e s t i n g ,  s o m e t . n i r g  f a :  Ewe nor  c r e a t e a  a t  name w i t n  common c n . e m i c a l s ,  some j a r s  
a n a  r u c o e r  f u D e s .

n n i a - 1 99 0 , t « c  ’ ■ e ” c s  c e g a n  ma k i n g  i t  a t  S w e n o r • s n o u s e ,  a n a  " l i k e  a good
c o o k i e  " e c i o e ,  i w e r . c  s a i c .  t n e  f o r m u i a  s o r e a a  a r o u n a  tn.e h 3 r c u e t t e  a r e a .  And i t
o a c k e a  3 w a i l o o  «,e " c  o t r . e r  o r u g  t h a t  S we n o r ,  Z.^. n a a  t r i e a .

t h o u g n t  t  - a s  f e  c - e a t e s t  t h i n g  i n  t h e  w o r l d , "  s a i d  t h e  s o f t - v o i c e d  Swenor,

But  w i t n  f r j g n t e m n g  s o e e o ,  t h e  s t r a n g e  o o w a e r  h a d  Swe n o r  n e l o l e s s .

- e  c a l i e a  i t  ov t s  s t r e e t  n i c k n a m e ,  " c a t , "  a n d  by t h e  t i m e  n e  i e a r n e d  what was 
. s e a  t o  ma k e  t n e  c r u g ,  Swe n o r  c o u l d n ' t  s t o p  d o i n g  i t  e v e n  t h o u g n  h e  was shocked .  
S a t  s m a a e  w i t n  o a t t e r v  a c i c ,  p a i n t  t h i n n e r ,  d r a i n  c l e a n e r ,  m u r i a t i c  a c i d ,  o th e r
t s s c r t e a  p o i s o n s  a n a  e v e r - f e - c o u n t e r  a r u g s .

SCI ENTI STS PUZZLED

Pa I i c e - 1a o o r a t o r y  s c i e n t i s t s  h a d  no i d e a  w n a t  c a t  was  wn e n  i t  p o o p e d  u p  on  t h e  
- o o e r  3 e m n s u i a  a c o u o i e  o f  y e a r s  a g o .

A f t e r  p o l i c e  ma a e  t n e  f i r s t  s e i z u r e  o f  t h e  d r u g  i n  e a r l y  1 9 9 ' .  ' t  t o o k  two weeks 
t o  : a e n t i f y  : t .  The  v e t e r a n  c n e m i s t  wno f i n a l l y  r o o t e d  o u t  c a t ' s  s c i e n t i f i c  name, 
m e t h c a t h i n o n e , h a a  n e v e r  h e a r d  o f  i t .

S i n c e  p o i i c e  ma a e  t h a t  f i r s t  p u z z l i n g  c o n t a c t ,  a u t h o r i t i e s  s a y  c a t  has b lown 
i n t o  an e p i d e m i c  on t h e  UDoer  P e n i n s u l a ,  w h i c h  t h e y  c a l l  t h e  b i r t h p l a c e  o f  i l l e g a l  
m e t h c a t n i n o n e  i n  t h e  J n i t e a  S t a t e s .  Th e y  s t i l l  a r e n ' t  s u r e  why i t  has taken  such 
no Id i n  t h e  a r e a .

Ca t  h a s  e s t a b l i s h e d  a s u r p r i s i n g  l i n k  b e t w e e n  t h e  Up p e r  P e n i n s u l a  and R u s s i a .  
M i c h i g a n  a u t h o r i t i e s  s a y  R u s s i a  i s  t h e  o n l y  o t h e r  p l a c e  i n  t h e  w o r l d  where i l l e g a l  
u s e  o f  t h e  d r u g  h a s  b e e n  k n o wn .

“ EXT:

~no s u n e m D i o v e a .  c c u i a  ma ke  i t  i n  my own n o u s e ,  n e v e r  - u n  o u t ,  1 had i t  made."

RECIPE'S SPREAD FEARED

Background M a t e r i a l

OOU621 INFORMATION IHWS1 INC.
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But  c a t  now i s  s e e p i n g  i n t o  n o r t h e r n  W i s c o n s i n  and  s o u t h e r n  M i c h i g a n  a s  p o l i c e
a n a  d o c t o r s  s c r a m o i e  t o  s a u a s n  i t  on t h e  Uppe r  P e n i n s u l a .  , h e y  r e a r  m a t  the d rug
•nay r o a r  a c r o s s  t h e  U n i t e d  S t a t e s  a s  t h e  r e c i p e  s o r e 3 d s .

• n J a n u a r y ,  a t a s x  f o r c e  o f  f e d e r a l ,  s t a t e  a n a  l o c a l  p o i i c e  o n  t h e  Upper
=e n i n s u l a  wa s  f o r m e d  t o  t a c k l e  t h e  c a t  o r o p l e m .

"We p e l i  e v e  t h i s  i s  w n e r e  t h e  c o r e  o f  t h e  p r o o i e m  i s , "  t . S t e v e  H e r n e r  o f  the  
M i c h i g a n  S t a t e  P o l i c e  s a i d  r e c e n t l y .

No s t a t e  l aw s p e c i f i c a l l y  p r o h i b i t s  m e t n c a t n i n o n e ,  a l t h o u g h  i t s  u se  i s  a 
v i o l a t i o n  o f  f e d e r a i  l a w.  “ he  M i c n i g a n  L e g i s l a t u r e  i s  c o n s i d e r i n g  a b i l l  t h a t  wouId  
p u t  m e t h c a t h i n o n e  o n  t h e  s t a t e ' s  l i s t  o f  c o n t r o l l e d  s u b s t a n c e s .

T h e r e  a r e  s e v e r a l  - e a s o n s  f o r  t h e  c o n c e r n  t h a t  c a t  w i l l  c o n t i n u e  i t s  sp r e a d :  
“ h e  i n g r e d i e n t s  c a n  be  e g a i l y  a n a  e a s i l y  c u r c n a s e a ,  p r o d u c t i o n  i s  c . heao  and p r o f i t  
p o t e n t i a l  h i g h ,  a n a  t h e  c h e m i c a l  p r o c e s s  i s  s o  s i m p l e  t h a t  i t  c a n  oe  done in  the 
cacK o f  a m o b i l e  v a n  c r  t r u e * . ,  max i ng c e t e c t i o n  py  p o l i c e  mor e  d i f f i c u l t .

Ve r y  l i t t l e  : s m o w n  a o o u t  c a t  e x c e p t  t h a t  i t  i s  n i g n i y  s c d i c t i v e  and t h a t  
t h e r e  n a v e  b e e n  r r i g n t e n i n g  e f f e c t s  on u s e r s .  3e o p i e  n a v e  r e o o r t e d  s e i z u r e s ,  
f e e i i n g s  o f  p a r a n o i a .  h e a r t  p a l p i t a t i o n s ,  s l e e p l e s s n e s s ,  h a l l u c i n a t i o n s  and an 
i n a o i i i t y  t o  e a t ,  i e a c i n g  t o  m a s s i v e  w e i g h t  l o s s .

One c a t  a d d i c t  w i t h  an  a r t i f i c i a l  l e g  a n a  a g l a s s  e y e  l o s t  s o  ma n y  pounds t h a t  
n i s  l e g  no l o n g e r  f i t  a r a  h i s  e y e  d r o p p e d  o u t  wh e n  h e  D e n t  o v e r ,  p o l i c e  s a i d .

A R u s s i a n  d o c t o r  «no I s  t h e  o n l y  c a t  a u t h o r i t y  known t o  M i c h i g a n  o f f i c i a l s  
- e c e n t l y  g a v e  a f i v e - n o u r  l e c t u r e  i n  L a n s i n g  t o  l a w - e n f o r c e m e n t  o f f i c i a l s  and 
d o c t o r s .

M e t n c a t n i n o n e  « a s  p a t e n t e d  i n  B r i t a i n  i n  1557 a p n a r m a c e u t i c a i  company t h a t  
p l a n n e d  t o  u s e  t  a s  a d i e t  a i d  and  a n t i - d e p r e s s a n t . P l a n s  w e r e  s c r a p p e d  when i t
was  f o u n d  t o  be  t o o  a c a i c t i v e .

In t h e  1 9 7 0 s ,  t h e  f o r m u l a  i e a k e a  o u t  i n  R u s s i a  and  s p r e a d  l i k e  w i l d f i r e ,  s a i d  
Or .  W i l l i a m  S h o r t ,  « n o  s t u d i e s  a d d i c t i o n  a t  M a r q u e t t e  G e n e r a l  H o s p i t a l  and who 
a t t e n d e d  t h e  R u s s i a n  d o c t o r ' s  l e c t u r e .

Ma k i n g  c a t  i s  a s i m p l e  p r o c e s s  o f  m i x i n g ,  w a s h i n g  a n d  h e a t i n g  o f  the 
i n g r e d i e n t s .  The  c r e a t o r  i s  l e f t  w i t h  a p o wd e r  t h a t  i s  s n o r t e d ,  e a t e n ,  mixed w i t h  
w a t e r ,  a n d  i n j e c t e d  o r  a o s o r b e d  t h r o u g h  a p a t c h  o n  t h e  s k i n .

C o p y r i g h t  (c)  1993. P h o e n i x  N e w s p a p e r s  I n c .
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MILWAUKEE -  I m a g i n e  a c r u g  s o  c a w e r f u l  t h a t  o n e  n i g n  l a s t s  2 0 ,  ma y o e  25 t i m e s  a s  
l o n g  a s  t h e  o n e  y o u c  g e t  f r o m  c o c a i n e .  And s o  a d d i c t i v e  t h a t  c e o p i e  t a k e  i t  f o r  
c a y s ,  e v e n  a we e k  a t  a t i m e ,  n e v e r  e a t i n g  o r  s l e e p i n g .

T h e n  i m a g i n e  t h a t  t ' s  i n c r e d i b l y  p r o f i t a o l e  - -  j u s t  t h e  k i n o  or'  o r u g  f o r  w h i c h  
o r g a n i z e d  g a n g s  w o u i c  < i i l .  Ana o n e  mo r e  t h i n g :  I t  i s  a l m o s t  a s  e a s y  t o  make a s  a 
c a k e .  J u s t  o r d e r  t h e  n g r e a i e n t s  t h r o u g h  t h e  m a i l ,  o r  s t o o  oy  y o u r  l o c a l  h a r d w a r e  
s t o r e .

W e l l ,  i t  e x i s t s .  t ' s  a l i t t l e - k n o w n  s t i m u l a n t  i s  c a l l e d  m e t h c a t h i n o n e .  On t h e  
c o u n t r y  r o a a s  a n d  s m a l l - t c w n  s t r e e t s  o f  n o r t h e r n  W i s c o n s i n  a n a  M i c h i g a n  w h e r e  i t  i s  
mo s t  p o p u l a r ,  t h e y  c a l l  t  ' ' c a t . ' 1

F e a e r a l  a u t h o r i t i e s  n a v e  *ew o o u P t s  t h a t  c a t  w i i I  s o o n  b e  m a k i n g  i t s  way t o
- o r t n e r n  M i d w e s t  c i t i e s .  ’ '  t h a s n ' t  a i r e a o y .  B e c a u s e  a 5 ^ 0 0  c r  5 5 0 0  i n v e s t m e n t
c an  y i e l d  t e n s  o f  t h o u s a n d s  of  c o l l a r s  o f  p r o f i t ,  t n e  m i g r a t i o n  s e e ms  i n e v i t a b l e .

' ' t ' s  cor.  a l l  t h e  - ' i a v o r  t h a t  t h e  e n t r e p r e n e u r s  a r e  l o o k i n g  f o r ,  1 s a i d  K e l l y  
i n v a e r , n e a a  o f  t h e  f e o e r a i  Or ug  E n f o r c e m e n t  A d m i n i s t r a t i o n  i n  W i s c o n s i n .

T h e  i n g r e d i e n t s  t r . e m s e i v e s  a r e  a l m o s t  a s  common.  T h e  <ey  i s  e o n e o r i n e ,  a d r u g  
c o mmo n l y  s o l d  i n  t a o i e t  ; o r m a n a  m o s t  o f t e n  i n g e s t e d  by t r u c k e r s  t r y i n g  t o  s t a y  
awake  f c r  t h e  i o n g  n a u i .

9
One o f  t h e  f ew m . n o r  i m o e a i m e n t s  i s  t h a t  t h o u s a n d s  o f  t h e  t a o l e t s  a r e  needed t o

ma k e  j u s t  a f ew o u n c e s  o f  t h e  d r u g ,  w h i c h  i s  u s u a l l y  s n o r t e d .  3 u t  ep h e d r i n e  i s
r e a a i l y  a nd  l e g a l l y  a v a i i a o l e  f r o m  d i s t r i b u t o r s  t h r o u g n  t h e  m a i l .

Wi t h  t h e  e x c e D t i c n  o f  o n e  o t h e r  i n g r e d i e n t  u s u a l l y  a v a i l a b l e  o n l y  i n  c h e m i c a l  
s u o p i y  s n o p s ,  e v e r y t h i n g  e i s e  n e e a e a  c a n  be  n i c k e d  up  a t  t h e  l o c a l  h a r d w a r e  s t o r e .

“ h e  p r o c e s s  s s o  s i m o i e  f e a e r a l  a u t h o r i t i e s  a r e  c a r e f u l  n o t  t o  d i v u l g e  t h e  
* n o I e  r e c i p e .  Bu t  t h e y  n a v e  l i t t l e  a o u P t  t h a t  p l e n t y  o f  p e o p l e  h a v e  t h e  a b i l i t y  t o  
ma k e  i t .

Or u g  e n f o r c e m e n t  i n v e s t i g a t o r s  s a y  t wo c n e m i s t r y  s t u d e n t s  a t  t h e  U n i v e r s i t y  o f  
M i c h i g a n  f i r s t  b e g a n  ma k i n g  t h e  d r u g  a f e w y e a r s  a g e .  S i n c e  t h e n ,  u s e  o f  c a t  h a s  
b e e n  s p r e a d i n g  a c r o s s  t h e  Up p e r  P e n i n s u l a  o f  M i c h i g a n  a n d  i n t o  W i s c o n s i n .

Ed P a n i c k ,  who h a s  p l e a d e d  g u i l t y  t o  t a k i n g  p a r t  i n  a c o n s p i r a c y  t o  d i s t r i b u t e  
c a t ,  h a s  s a i d  t h a t  n e  f i r s t  l e a r n e d  o f  c a t  l a s t  summer  w h i l e  v i s i t i n g  I r on  R i v e r ,  
Mi c h .  Soon  h e  wa s  t a k i n g  t h e  d r u g  t wo  o r  t h r e e  t i m e s  a w e e k ,  a n d  w i t h i n  a few 
m o n t h s  he  w a s  m a n u f a c t u r i n g  i t  h i m s e l f .

W h i l e  a c o c a i n e  h i g h  o f t e n  l a s t s  o n l y  15 o r  20 m i n u t e s ,  a c a t  h i g h  can l a s t  
s e v e n  t o  IU h o u r s ,  s a i d  R o b e r t  E l o c k ,  h e a d  o f  t h e  W i s c o n s i n  D e p a r t m e n t  o f  J u s t i c e ' s  
d r u g  i d e n t i f i c a t i o n  l a b .

U s e r s  b e c o me  h y p e r a c t i v e  a n d  p a r a n o i d  a n d  w i l l  n o t  e a t  o r  g o  t o  b e d .  They 
b e c o me  a n o r e x i c  a n d ,  f i n a l l y ,  o f t e n  o n l y  wh e n  t h e  d r u g  r u n s  o u t ,  f a l l  a s l e e p  f o r  
d a y s  o n  e n d .  As a r e s u l t ,  t h e y ' o f t e n  e x p e r i e n c e  s e v e r e  w e i g h t  l o s s .
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One i n f o r m a n t  r c i c  : n s  f e a e r a l  c r u g  a g e n c v  t n a c  t o me  o e o D i e  a r e  a l r e a d y  m i x i n g  
: a t  w i t h  c o c a i n e ,  " h e y  n a v e  a new name f o r  t n e  r e s u l t :  ' W i l d c a t . ' 1

<0 I A LOG F i l e  1*96: c)  i 393 S a c r a m e n t o  Bee>
06771061* Ĵ 1̂ -irr-J
HEM ORUG PACKS POTENT HIGH, HOOK STUDENTS' CREATION CALLED MORE ADOICTTVFJffAt/ 
HEROIN, CRACK COCAINE
S a c r a m e n t o  Bee  (SB) -  SUNDAY. S e o t e mDe r  27. '9 9 2  
3y:  S c o t t  Bo wl e s  ( D e t r o i t  News
E d i t i o n :  METRO FINAL S e c t i o n :  MAIN NEWS P a g e :  AlO 
Word C o u n t :  5^7

"EXT:
DETROIT -  I t  Oe g a n  a s t  y e a r  as  a c h e m i c 3 i  e x p e r i m e n t  n r u r a l  p o c k e t s  o f  
M i c h i g a n ' s  w e s t e r n  UDDer  - e m n s u i a ,  an a t t e m D t  by c o l l e g e  s t u d e n t s  t o  d u p l i c a t e  t h e  
n o a e s t  n i g n  o f  a c n e w a o i e  " a r c o t : c  i e a f  known a s  k n a t .

Bu t  w n a t  e m e r g e o  : - o m  t n . e i r  m a k e s n i f t  I s ds  i s  a c o w a e r e o  c r u g  s o  c o t e n t  t h a t  i t  
c w a r f s  c r a c k  c o c a i n e  a n c  r e r c i n  i n  i t s  a d d i c t i v e  c u n c n ,  a u t h o r i t i e s  s a y .

N a r c o t i c s  a g e n t s  ~ > t n  t n e  D e t r o i t  c o l i c s  a n a  t h e  Wayne  C o u n t y  S h e r i f f ' s  
D e p a r t m e n t  h a v e  c e e n  c u t  on a i e r t  f o r  m e t h c a t n i n o n e  - -  o r  " c a t , "  a s  i t  was d u b b ed  
cy t h e  s t u d e n t s  wno c r e a t e o  i t .

The  s y n t h e t i c  s t i m u l a n t ,  r e c e n t l y  p l a c e d  on  t h e  U . S .  Dr ug  E n f o r c e m e n t  A g e n c y 's  
e m e r g e n c y  l i s t  o f  c o n t r o l l e d  s u o s t a n c e s ,  c a n  g e n e r a t e  a h i g n  t n a t  l a s t s  up t o  s i x  
c a y s ,  a g e n t s  s a y .

Ca t  m a r k s  t h e  ' a t e s t  s a i v o  f r om a new g e n e r a t i o n  o f  d r u g  d e a l e r s  who a r e  
a v o i d i n g  t h e  r i s k  o f  s m u g g l i n g  n a r c o t i c s  by p r o d u c i n g  t h e i r  own .  In a d d i t i o n  to  
c a t ,  c o l l e g e  a n a  s t r e e t - l e v e l  c n e m i s t s  h a v e  a l s o  r e c e n t l y  i n t r o d u c e d  a s y n t h e t i c  
v e r s i o n  c f  h e r o i n ,  c o l i c e  s a y ,

" T h e r e  s e e ms  t o  c e  3 o t  o f  y o u n g ,  b r i g n t  c n e m i s t s  who a r e  g e t t i n g  i n t o  t h e  
c u s i n e s s , "  s a i d  Wayne  C o u n t y  S h e r i f f  R o b e r t  F i c a n o .  " T h e y ' v e  g o t  no c o n c e r n  f o r  
wn a t  t h e y  a r e  p r o d u c i n g ,  a n d  t h i s  t i m e ,  I d o n ' t  t h i n k  t h e y  h a v e  a n y  i d e a  t h e y ' r e  
pi  ay i ng w i t h  f i r e .

" I f  y o u  t r i e d  t h e  p u r e s t  s t u f f  f o r  t h e  f i r s t  t i m e ,  t h e r e ' s  a 99 p e r c e n t  c h a n c e  
y o u ' d  do  i t  a g a i n ,  a n a  a g a i n ,  u n t i l  y o u ' r e  h o o k e d .  I t ' s  a b o u t  a s  p o w e r f u l  a s  you 
c a n  g e t . "

A v o l a t i l e  e l i x i r  o f  p h a r m a c e u t i c a l s  and  h o u s e h o l d  c l e a n s e r s ,  c a t  u s u a l l y  
c o n t a i n s  s m a l l  d o s e s  o f  Dr a n o  o r  b a t t e r y  a c i d ,  w h i c h  a c t s  a s  a c a t a l y s t .  T he d ru g  
r e p o r t e d l y  p r o d u c e s  a " s t i m u l a n t "  h i g h ,  c r e a t i n g  f e e l i n g s  o f  e x h i l a r a t i o n ,  
h e i g h t e n e d  a w a r e n e s s  a n d  i n v i n c i b i l i t y .  C a t  s e l l s  f o r  a b o u t  S100  a g r a m and  i s  
t y p i c a l l y  i n h a l e d ,  t h o u g h  s ome  m e l t  and  i n j e c t  i t .

" Y o u ' d  t h i n k  p e o p l e  w o u l d  b e  f r i g h t e n e d  t o  s h o o t  u p  w i t h  d r a i n  c l e a n e r , "  F ic a n o  
s a i d .  " B u t  i t ' s  a h i g h  t h e y ' l l  d o  a n y t h i n g  f o r . "

M ic h ig a n  s t a t e  p o l i c e  s a y  c a t  was f i r s t  s y n t h e s i z e d  by  c o l l e g e  s t u d e n t s ,  
a l t h o u g h  th e y  h a v e n ' t  t r a c e d  i t s  r o o t s  t o  a s p e c i f i c  u n i v e r s i t y .  O th e r  a m a te u r

( c o n t .  n e x t  page)
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n e m i s t s  t h e n  o eg  an  tc c o p y  t - .e  f c.-mu i a .

Cat 's  c reators  - e r e  t r y i n g  tc clone a r e i a t i v e i y  mi id n a r c o t i c ,  "he khat  l eaf ,  
-sea ~ o r  centur ies  ~ tne Miceast .  nas oeen sola ever the counter  : n some Oet ro i t  
stores oecause i t  ~as got ten ov ti .S.  customs o f f i c i a l s  wno c o n ' t  r e a l i z e  i t  is a 
cont ro i l ea  suostance.

"he l e a f ,  wnic.n s iso t rccucss a curst  of energy,  nas tne lowest r a t i n g  for  a 
c on t r o i l e a  suostance: - cerson caugnt wi th small amounts of  tne crug w i l l  receive
only prooat  ion.

^eaerai  oena l t i es  *or  ts svn t ne t i c  counteroar t ,  however, are narsh.  Depending 
on the c u a n t i t y ,  pe na l t i e s  *or t r a f f i c k i n g  car range from iO vears to l i f e  in 
or ison,  ana uo to a Si m il ion f : ne.  Punishment for  possession of the arug is up to 
one  vear n pr ison anc a f i ne  o f  S : , 0 0 0  to 2 5 0 , 0 0 0 .

2 / n t n e t ' C  c r u g s  c c s e  an - n u s u a i  t n . r e a t  to p o l i c e ,  - n o  a r e  f a i n e c  to f i g h t  dope
c e a i e r s ,  not ~ a n u f a c t u r e r s .

" h e y - s  ceccminc r - s c* c u r  c i g g e s t  o r o D i e m s , "  saia D e t r o i t  3o i i c e  Cmar. Rudy 
"homas, n e a c  of the - a r c o t c  c i v i s i o n .  : l ' f we couia soive tne cracx and heroin 
orcDiem tomorrow, ~e c s t i l l  nave tc a e a i  witn t h e s e  c n e m i s t s .  ~ h e y : r e  l i ke  mad 
sc i e n t  i s t s

"hose s c i e n t i s t s  ~ave - e c e n t l y  aevelopea Fentanyi ,  a syn t he t i c  form of heroin
tnat  s 20 to ;0 t mes more potent  than i ts  preaecessor .  Thomas said the
manufacturers testea : entanyi  Py giv ing f ree samples to crug add i c t s ,  and 
moni tor ing the e f f e c t s .  *' the aadi c t  suf fered harmful e f f e c t s  - -  or died — the 
crug went bacx to tne ao "':r - e v i s i o n s .

<0 IAL0G F ' 1 e ~?8 : c) 1993 O e t r o i t  c-ee Press,  inc.>
27011768
CLOSE A DRUG LOOPHOLE
D e t r o i t  Free Press (FP) - WEDNESDAY Marcn 31, 1993 
Eoi t i cn:  METRO FINAL Sect ion:  EDP =age: SA 
Wora Count: '3k

Your March 23 a r t i c l e  "Cheap, potent  drug spreaas from UP" of f e r ed  r e a d e r s  a 
compel l ing view of the methcathinone epidemic.  I have sponsored l e g i s l a t i o n  t h a t  
would begin to address th i s  problem.

The measure would aad the h i gn l y  add i c t i ve  substance,  a lso known as c a t ,  to  t h e  
l i s t  of arugs p r oh i b i te d  in Michigan.The recreat ional  drug was p l a c e d  on t h e  
sederai  l i s t  of c o n t r o l l ed  substances in 1992. Michigan law should be s t r e n g t h e n e d  
to echo the f o r ce f u l  f ederal  r egu l a t i ons .

Under my b i l l ,  i nd i v i dua l s  convicted of making or d e l i v e r i n g  cat  would b e  
g u i l t y  of  a fe lony ,  punishable by a maximum seven-year pr ison sentence and a $5 , 0 0 0  

f i n e .  Possession a lso would be a fe lony,  punishable by as much as two y e a r s '
( c o n t .  n e x t  page)
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morisonment ana 2 i : ne o: as mucn as 52 , 000 .

Unaergrouna cnemists nave escapea prosecut ion oy making small  moa i f i cat  i ons in 
tne cnemical  s t r uc t ur e  of a c a r t i c u l a r  orug,  so that  the new compound was not 
coverea by c o n t r o i l ea  suostance s t a t u t e s .  =y closing these iooDnoies,  we would help 
ooi i ce  ana prosecutors overcome c lever  at tempts to ci rcumvent  the law.

Sever 1y A. Boaem

hicnigan House of P.espresentat i ves 

' 06th D i s t r i c t  

Alpena County

<GlALQG r i l e  **98: cj 1993 D e t r o i t  Free P - ess , lnc .>

HAR0UET7E - : or two ana a n a i f  years ,  Vince Swenor snortea the sea u c t i ve ,  o f f - w h i t e  
oowaer up* his nose, ana wi th  eacn power-oackea h i t  the myster ious arug reeled him 
in t i g h t e r .

Swenor, seeking to soark uo nis i i f e  in the Upper Peninsula,  had t r i e a  c o c a i n e .  But 
this  wasn' t  cocaine.  Th 5 s was something new, something more i n t e r e s t i n g ,  s o m e th in g  
that  Swenor createo at  home w i tn  common chemicals,  some j a r s  ana ruober t u b e s .

in mia-1990.  t wo -‘ r i enas oegan making the drug at  Swenor ‘ s nouse and " l i k e  a 
good cookie - e c i oe , "  he sa i d ,  the formula spread around the Marquet te  area.  I t  
oackea 3 wal lop i i k e  no other  arug that  Swenor had t r i e d .

"I  thougnt t was the g r eat es t  thing in the wor ld , "  Swenor, a s o f t - v o i c e d ,  
ZC-year -oid unemployed man, said l ast  week. "I  could make i t  in my own h o u s e ,  n e v e r  
run ou t .  I had i t  maae."

But wi th f r i gh t e n i ng  speed, the st range powder had Swenor h e l p l e s s .

He r e f e r r ed  to i t  by i t s  s t r e e t  name, cat ,  and by the t ime he learned w h a t  was 
used to make the crug,  Swenor cou l dn ' t  stop doing i t  even though he w as s h o c k e d .  
Cat is made wi th ba t t e r y  a c i d ,  paint  th i nner ,  d r a i n  c leaner ,  m u r i a t i c  ac i d ,  o t h e r  
assorted poisons and over - th e - c o u n t e r  drugs.

Pol i ce  laboratory s c i e n t i s t s  had no idea what cat  was when i t  p o p p ed  up in t h e  
UP a couple of years ago. A f t e r  the f i r s t  se i zure  of the drug in e a r l y  1991* i t  
took two weeks of ana l ys is  to i d e n t i f y  i t .  The veteran s t a t e  p o l i ce  c h e m i s t  who 
f i n a l l y  rooted out  c a t ' s  s c i e n t i f i c  name - -  methcathinone —  s t i l l  had n e v e r  h e a r d

3701ObOb

of i t

( c o n t .  n e x t  page)
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Diug more poweriul. addictive man -neainc cincrc
Nicnol.s. Mike
C hicago Tribune <CT) See EVENING, p 2. :c l 5 
ARTICLE TYPE: News
ARTICLE LENGTH: Medium <6-IX col indies) 
A V A IL A B IL IT Y :  L'MtACII CATALOG NO..

A drug called iiicdtcadimone. e; eat. is more powerful llinn cncniuc. 
highly addictive and can ha maria witn cnsy-io-^ct inijcetlicnK. Use of the 
drug is spreading across Michigan s Upper Peninsula and into Wisconsin 
There also has been some evidence of us nso along ihe lllinms-Wisconsin 
lino.

DESCRIPTORS: Drugs
GEOGRAPHIC NAME: Michigan; Wisconsin; Illinois

5/5/3
9290.56.56 92718282
Scary Cat": NV.w Drug Creeps in irnm U P 
Dowlcs. Scoil
Detroit News & Free Press (DNF) See A. p 1. col 1 Sep 27, 1792 ISSN: 
1055-2758
ARTICLE TYPE: News
ARTICLE LENGTH: long (13+ coi inches)
AVAILABILITY: UMIACII CATALOG NO.; 60496.00

•4
Narcoucn agents with the Detroit Police mul Wnyuc Coimiy Ml Sheriffs 

Office have put on mi alert for Mcthcathtnonc. or 'cat'' as it tins iweu 
dubbed. The svniliciic stimulant wni created in 1'PJI as a ehemic \l 
ixpcrirncni In pockets of the Upper Peninsula to duplicate the modMt high 
nt the chcwahlc narcotic known as unat.

DESCRIPTORS' Drug trafficking: Drugs
GEOGRAPHIC NAME: Detroit Michigan; Upper Pciimsula-MiehiRan: Wavnc i.T.tmiv 

Sllchiann

5/5/4
02869006 92681616
Cops Four Speed-Like Drug
Detroit News (DN) See B. p OW. col 4 Sep 2, 1992 ISSN: 1055-2715
ARTICLE TYPE; News
ARTICLE LENGTH: Medium (6-18 col inches)
AVAILABILITY: UMIACH CATALOG NO.: 00496.00

Authorities m Michigan's Upper Peninsula say the spread of iho illegal 
drug mcdicathinone can he traced io an Ann Arbor man's pharmaceutical 
knowledge gone awry. Medlcadutione, known as CAT. is chcmtciiily similar to 
incihnmphctnmine or speed.

DESCRIPTORS: Drugs
GEOGRAPHIC NAME: Upper Pciimsuia-Miclugnn
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T’ic new drug ui town. wncihcatninor.c imu.se ami aaics :
Glasiris. Paul
U.S. News dz World Report v :
SOURCE riLE : MI Hie 47 
ISSN: 00.11-5537 
illustration: pnotograpli 
WAILADILtTY: FULL iEXT ilmmr.
GEOGRAPHIC CODE: NNUSC.MI 
GEOGRAPHIC LOCATION: Michigan
ABSTRACT; Twenty-eight illegal mcthcathmnnc; cat) l;\b̂  n;ivc been rnuicti 

(n Michigan smcc 199! C.u‘ an .imnnuuimitic similar to 
•nctnompficummc. because the urux is easy aim inexpensive to pitxtuec. 
;<oiicc arc concerned thai.sales cniud .-•.prenn mroimnaiit tne nnnon. 

DESCRIPTORS: Ampnctamincs--Marketing; Micmcan--Crimc

‘ -F COUNT: 1

MARQUETTE, MICH. • in tlio w inter ct IWl ,  a police iiifo iim uu !c:i die 
•ccnnd-lloor enrolm entat a squat brick bunding in ilna college town.
:arrvtng a quarter gram o f cokcv n if .w lm c  oowdcr in a small paper poucn.
"h e  ininrinam  called ihc powucr L;t: r.nd claimed :t was a crand-ncw orua. 
more potent than eracx cocaine. Lt. Kienaro Kilhns or the M ichigan State 
Joncc was sxcpncnl: Drug fads start m C a iifn in a . lie dtuugni. nut in 
M ichigan s Upper rvnmsul.i. Novenr.cicss. K iiltps s men sent me sample \r. 

the !nb. unaware that it was tlu* first sign of a devastating new drug 
scourge 'Jiat federal officials now s.iv eouid threaten the entire nmton.
Ami the sad par: is n u t the spread o: ^;:t might have rtcen prevented.

The substance was metlicathmonc. ,.n uoscure but powciful amphetamine 
never before seized lit the United States nut w uielv unused in. of all 
places, the former Soviet Union. Chem ically . the drug is rcinicd to me 
■eal'y sumulnnt khnt. chcwetl inrougnctti Somalia. It ;s also sim ilar to 
mcUiamphetiimine. a type nf speed known nn the sireet as ‘crystal m cth.'

C at right. Mcthcaihinone was so new. however, mat no law specifically 
forbade it. So the pohco. working wun agents iroin the federal Drug 
Enforcement Administration, stake:: out me sccomwloor npnnmcnt and tried 
to gather evidence to bring charges under pccml umbrella federal urue 
av/s. M eanw niic , inside the apartment, .-.tan j i te r  catch of cat wns bemz 

rooked no nv several Northern M iclnean  tm v c rs itv  muuchls. one o f mem a 
chemistry professors son suspciteu ui having goiter, me rcc.pc .'rom an 
Tcqiinintnnce in Ann Arbor.

A fte r the students nad moved to two sccaiato iccntions, poiicc and D E A  
agents rmded the labs. But federal prosecutors u a d tn u l to issue wrest 
warrants for six months, arguing that they needed more evidence plus 
clearance from tho Justice Department in Washington. That may have ccen a 
strategic miscalculation. A lter tne delays, says one officer, die students 

had this arrogant atutudo. like tliev d W rit die system .' Not only were 
they s till making cat nut Uicy co n tin u a l io sell the. recipe ail over the 
Upper Peninsula. 'Everyone ihought it wax legal," adds one o f ihc students, 
now under indictment. Today, the use o f cat nus reached near epidemic 
;'roportions in M ichigan, where 23 cut luhs have ccen dueled since 19'JI.
Tins week. G ov. Jolin Em iier w ill sign a hill to outlaw  cat in M ichigan. 
Unfortunately, the drug has already spread to Wisconsin and Washington 
State.

'£=s; saosc.— k T d 3 . ‘ * 1 3 0 *  W O d d



'.i may have started with middlC'dnss youtit. but eat Oceania popular 
.■in people like Dave Lawler (not his rent nnmoi. a construction wnritcr and 
t-convict. Ltnvlcr went on fivc-oay miiecs, lollowcd by nays of siccp '. re.

:uez was likccnte. cniv much lcr.s:r,‘ ‘ v. icr rccaib fondly. 'You t'cn
etallv hyper, ann cverytnmst you Pul was tmt. Such Tun' included 
. anpmg otT70-foot cliffs mui muidcr-sirc.vn take .Superior.

Side effects. Ilia drug tcolc its toil. L.Uvic: fell paraiioul. Unable to 
wit. r.e oroppctl <0 pounds. His sinuses cccamo caked with biocxi from 
■no*ring the drug. H13 mouth nlwnys tele dry and ihumhna'i-sizc ilakc.i of 
*kin hung from his lips. Even his pcrsptraiion smelled of cat. Oniy wiicn 
1 awier rnn out ot moncv. having nocked nil his possessions (includinE his 
mothers stereo;. did he finally enter a icitadf program.

Of course, police und the media have hvpcrl other drugs. like 'ico' fa 
•jotem form of mcihnmpnctruninc). as tne next crack only to find that tne 
f.ul'i ti/./lctl. Cat, however, may prove tliffcrcnt nccaasc tt is so easy to 
make. All that's required u  a Mason ir.r, some hnrdwnrc-.store chemicals anti 
•t certain over-the-counter ccld medicine. The prone potciuinl is Huge: 
fast (5500 worth of ingredients can vicid a kilo of cut. with a street value 
•! SI? 000, While those who brew it currently consume most cat.federal 
,'jihormc.s icr.r innt citnaw motorcycle cr.mrs that now dominate the 
tetnumpttcthiniuc market wm start peddling cat. Snvr. Killips: 'Sometime.-..

:ct nostalgic for the days wncn all we a.td uj worry aoout wound here was 
cr.Kc ami mnriiuana.'

COPYRIGHT U.S. New* nmi World Report inc. 1393
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Cat': :notlieui]itnonc--a new drug er abuse iicttcr'i 
Goldstono MS
JAMA (UNITED STATES) Slav ,3 1993. 269 (I'J)p2508. ISSN0098*7484 

Journal Code: KFR 
languages: ENGLISH 
Document ivpc: LETTF.R 
JOURNAL ANNOUNCEMENT' 9308 
Subfile: AIM: INDEX MFDfCUS 
Ties: Human
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CAS Registry No.: 0 (Propiopncuonc.si: 5t??0 -ae.2 imonomcmylpinpioin 
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Mcthcaihinone: a new and potent ampnetoinmc-iikc ngcnt.
Gletmnn RA; Yuusif M; Naiman N; Knlix P
Plmrmncol Bioehum Dehnv Mar r>M7, 26 f3) p?47-51, ISSN 0091-3057 
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ContractyGrnnt N’u,. 27. 'VvV?
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Document typo: JOURNAL ARTICLE 
JOURNAL ANNOUNCEMENT ST08 
Subfile: INDEX MEDICUS
The purpose of the present investigation was to examine the effect of 

N'-monomcthylation o f phenyiisopropylamme derivatives on am phetamine-like  
Ttivuv In tests of stimulus ge.ictali/auou using rau; trtnnctitn 
.i.jcrtininute 1.0 mg/kg vt (♦Kimphouuninc from saline, the N-mnnnmr.iliyl
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denvuuves c: lTX-nhcnvH-Z-.-.minoorooane. wncrc X -  2.4-<iimctncm 
2,4.DMA), 3.4-dimcinoxy (1.4.DMA). 2.4,5-mmcUioxy (2,4,5,-TMA). arm 

2-mcihoxv4.5-meihytciicaio*v t MMDA-2). did not produce ampneinmir.c srpropr 
4io responding m me doses evaluated. However, tne N-monomcthyl derivative 
)t cathinone (i.e., meihcatmnone;, like caminono, resulted in stimulus 
gcneraJiiaiion. Further studies with this agent revealed that (a) in the 
amphetamine-trained animals, msrhcatliinonc fED50 = 0.37 mg/kg) is more 
potent man raccmic cathinone or raceinie anipnctammc (ED50 = 0.71 mg/kg m 
both cases), (b) mcihcatnmone ;.s capable of inducing release of 
nidioacuvuv from (3Hldopninmcprn:ibeled ussue ot rat caudate nucleus in 
a manner similar to that observed with cauiinonc. amphetamine, ana 
mcihamphetaminc. and (ci irrrnc.uhmonc is moro potent than cathinone as a 
locomotor sumulant in mice as determined by ineir effect or. spontaneous 
activity. The results of ihc picsciu siiiily~,pruvitte evidcnco for a 
structural analogy between ihc prototype psychosumulnnts 
ampliciammc/mcthamphctaminc and caininone/mctlicaihmonc, and lend furilicr 
support to ihe concept that amul.ciaminc and cadimone correspond m tlir.ir 
pliannbcologicai effects.

Tags: Animal: Male: .Support. Non-U.S. Gov't: Support, U.S. Gov't, P.H.S. 
Descriptors: 'Amiiheuimuu's-Phnmiacology-i'D: •Dlscnmmntion Learning

• ■Dnig Effccts-DE; ’'Motor Acuvitv-Drug Efiect.s-.DE: •Propioplicnonca
• •Fhannacolouy-f'D; Alkaloids-Pharmacoiogy-PD: Cuuilatc Nucleus -Dnie 
Effects-DE; Caudate Nrucleus--Mctabolisn)--Mc; Douammc-Mclubolism-MC 
_osc-Rc.sixm.se Relationship. I  rug: Meihattiphciflmuic-Plmrmaeology-PD-. Mic 
Mice. Inbred ICR

CAS Registry No.: Alkaloids): L 'Amphetamines); ()
Propiopncnones;: 51-61-6 Oopnmmc); 5265-18-9 (cathinone): 53746-2 

(Methoinpiictamine): 5650-4.-2 ir.mnomcihylpropion)



They cook it in hotel rooms. cai$, 
houses and sheds. The materials and 
chemicals needed lo produce it arc easy 
to obtain and legal to purchase and pos­
sess. Some recovering addicts claim to 
have been addicted to (lie drug within 
48 hours. It's known as Cat on the 
streets, and it has law enforcement pro­
fessionals on every level fighting to stop 
its spread across the country,

W H A T  IS  
C A T ?

Cat is the street name for the highly 
addictive illegal drug mcthcaihinone. It 
is usually homemade from ingredients, 
including dangerous acids, obtained 
with little difficulty in most communi­
ties.

Users are drawn to Cat because u pro­
duces a burst of energy and o feeling of 
invincibility, accompanied by a state of 
well-being and euphoria. However, us­
ers CAprriencc a tremendous collapse or 
crash physically and psychologically, 
after nngeing on the drag.

Meihcathinunc is a chemical synthe­
sis o f cathinone. a central nnvous 
stimulant. Hie drug produces antphel- 
amme-likc effects, much like mctiiam- 
phetamme. Because of its similarity to 
meihamphetaimnc in chemical struc­
ture and metabolism, researchers be­
lieve that mcthcaihinone has the same 
neurotoxicity.

The drug was patented in Great Brit­
ain in 1957 as a diet aid and aniidc- 
pressant; however, it was never mar­
keted because of its highly addictive 
qualities. The formula lo r tneth- 
catbinone leaked out in the 1970s, and 
Cat kitchens sprung up across Russia.

- According-to-Rusuan. doctors^55. pet. 
cent of all drug addicts in Russia have 
used mcihcnthinone. known «s “ Jeff’ in 
their cuuntry.

The first instance of illegal manufac­

ture of Cat in the United Slate* is be­
lieved to have occurred in Ann Arbor. 
Michigan, in the late 1980k or early 
1990s. However, the drug is more 
frequently found in the Upper Penin­
sula (UP) of Michigan. It is from die 
UP that die drug has spread through­
out Michigan and into northern Wis­
consin.

P H Y S I C A L  A N D  
P S Y C H O L O G I C A L  
E F F E C T S  O F  C A T

Users of Cat tend to “binge" when 
using this drug. One hit of the dni6 
produces a high that can last up to three 
hours. Users quickly progress to the 
point whore they binge on the drug for 
several days. During the initial eu­
phoric bunt of energy. Cat users can be 
quite hyperactive and talkative. How­
ever, longtime users have reported that 
binge usage also brings on paranoia, 
hallucinations and excruciating ner­
vousness and mtxiety. Appetite drops 
off or disappears entirely during the 
binge, often leading to long-term and 
massive weight loss. Users forget to 
sleep and to dnnk. As the body becomes 
dehydrated and fatigued, the user can 
also experience hcait palpitations, head­
aches, stomachaches and seizures.

A binge w ill end usually because the 
supply of mcthcaihinone has been ex­
hausted. Users become deprenxed. irri­
table and sometimes violent.

When sleep finally comes, it may lost 
24 hours or more. Rest does nut always 
restore a sense of well-being, however. 
Users may feci drained of energy for 
several weeks.
H O W  I T  IS  U S E D

Cat is typically snorted, like cocaine, 
although injection by needle is prcltriW - 
by some. It is also possible to take Cat 
orally, by mixing u with a beverage such 
ax coffee or carbonated drinks.

Page 12

T H E  I N G R E D I E N T S  A N D  
A P P E A R A N C E  O F  C A T

T h e  recipe fo r roethcalhinone in ­
cludes some relatively benign ingredi­
ents but also the following:

• A cetone, a paint solvent

• Lyc. found in crystal drain cleaner:

S o d iu m  b ichrom ate , commonly 
used to refine petroleum

' S u lfu r ic  ac id , usually m the form v 
battery acid

- S o d iu m  h ydroxide , obtainable ov'
the counter aa lye-based granular 
drain cleaners

■ Tbluenc. a print thinner

- M u r ia t ic  a d d , used by masons t< 
scrub dried monnr o ff the face of 
bricks

The chem ical* used to manufact 
Cat pose anuther threat to the p er  
cooking the drug. Bulls acetone 
toluene are highly flammable and 
rasxiuni dichromate. i f  inhaled, car 
fatal. U ser* have experienced d u ­
cal bums cm (heir arms and face l 
the acid* used in  production.

W hen  p ro perly  made, the finis 
product »  a crystalline powder w  
c o lo r m ay ra n g *.fro m  w hite  to 
H om em ade C a t taut an inconsistent 
Aire and can ba chanky. Cat does 
a slight chem ical smell.

T H E  R I S K  T O  C H I L D R E

W h ile  Cat appeals mainly to the 
- t h e h r iC r and 30 * . lhere-havo-be« 

era as young a * L i. Because thed  
relatively inexpensive, law  enfora  
authorities a re  concerned that it

W inter
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i i i s t U u i c . r o r  
R esource C e n t  

-villi D d p a rtn  

d fic ia ls . com  

th roughout il

:C) and Associate D ire c to r  o f  the D rug  &  Poison In fo rm a tio n  C e n te r, tra ve le d  to  P aran a . B ra z il, to talk  

calth pro fess ion als , the Parana M e d ic a l A ssociation . D epartm en t o f  E d u c a tio n  o f f ic ia ls , governm ent 

^workers and others in v o lv e d  in  ihc process o f  estab lish ing  a lco h o l and o th e r d ru g  p rev en tio n  |wograins  

a l  O v e r  a tw o  w eek p cn o d . u r .  N e lso n  gave num erous presentations on  to p ics  in c lu d in g  the:

R c s u lu it jf  lo c a l research  on the education  o f  in travenous th u g  addicts and th e ir  sexual partn ers  re g a rd in g  the risks ot 

H IV  ( f l l j t r ia n  Im m u n o d e fic ie n c y  Virus) transm iss ions d urin g  intravenous d rug-use p rac tices  and  u np m tecte il sex:

2. O pcraj i f l f f j tn d  scope o f  all o f  the. O h io  P re v e n tio n  and E d ucation  Resource. C enters , in c lu d in g  a discussion o f  

in d iv id S fa v a ila b lc  resources, a lcohol and o th er d m g  p reven tion  c u rr ic u la  m a te ria ls  d e v e lo p e d  hy OPERC;
3. U se  o f  p sych o th erap eu tic  m e d ic a tio n s  in  the treatm ent o t ch em ica l dependency,

Dr, NclsonS visit w as w e ll  rece ived , w ith  ex ten s ive  local new sp ap er and te lev is io n  co verag e  o l h is  presentations. The 

goal o f  Uioscjgj jolycd w id i subsiancc abuse p rev en tio n  and ed u ca tio n  in Parana is to estab lish  an O P H R C -ty p e  netw ork in 

B ra z il.  Resource m a te r ia ls  fro m  the C in c in n a ti O P E R C  w ill fo rm  d ie core o f  an alcuJiol and p o th er d ru g  preven tion  and 

ed u ca tio n  collection at the Ja im e L c m e r  Ins titu te  in  P aran a.•>

V M K T H C A T I U N O N K  

“ C A T ”

A c c o rd in g  to an artic le  in  the O c to b e r. P>93 issue o f  E m e r g e n c y  M e d i c i n e  N e w s ,  m c th c a ih in o n e  has m ade its w a y  to the 

U n ite d  States.' A p p c a n n g  in  the fo rm e r S o v ie t U n io n  as ea rly  as 19X2. ;! is n o w  one o f  that c o u n try 's  m ost p o p u lar drugs 

o f abuse. K n o w n  as "c a t."  th is illic it  d es ig n er d m  < easily  m ad e  in c landestine la b o ra to rie s .* T o  d a te , the use o f  eat lias 

been reported  in  W is c o n s in . C le v e la n d , D e tro it. New i „nc, S eattle , and u - reported to I v  spread ing . The e l fee ls are sim ilni 

to m e th y le n e d io x y m e th a m p h e ta m in e  (a lso  k n o w n  as M D M A  and “ E cstasy"), but centra l nervous system  s tim u la tio n  appears 

to be m o re  d o ra ih a n u h a n  the h a llu c in o g en ic  e ffe c ts  at " n o n n a l"  doses, estim ated  to be 8 0  to 2 5 0  m g .: P eo p le  using the drug  

c la im  to ex p e rien ce  a eu p h o ric  h ig h , increased alertness and c re a tiv ity , as w ell as increases in  sexual arousal. As dosage o r  

t im e  o f  u sag e .in c rc as cs . the p sych o log ica l sym p to m s becom e m o re  p reva len t and m a y  in c lu d e  v isua l and aud itory  

h a llu c in a tio n s ,, a n x ie ty , d is o rie n ta tio n , p arano ia  and aggression. Physical side e ffects  can  in c lu d e  tachycard ia  and 

h yp erte n s io n , ch an g in g  to b rad ycard ia  and h yp otens io n , m ydriasis , h o rizo n ta l and ro tary  n y s ta g m u s .h y p e rth e rm ia , seizures  

and rh ab d o m yo ly s is , o ccu rrin g  most c o m m o n ly  w ith  h igh  doses D eath  due to vc r.tr ieu ia r f ib r il la t io n  has occurred.

B in g e  use o v e r  several days is co m m o n , io llo w c d  by a "c rash" p cn o d . L o n g -te rm  use o f  ca t etui lead to paranoid  

psychosis , d ec lin e  in  personal h yg ie n e , m uscle w as tin g  an o rex ia , ab n o n n a l l iv e r  fu nctio n s and h ep a to m e g a ly , antisocial 

b e h a v io r and P ark in so n ism . S ince  the p referred  m ethod  o f  a d m in is tra tio n  is s u n n in g , sores a to u n d  the nose m a y d c v e lo p . (C .tl 

can also be in je c te d , sm oked  o r ingested .) A d d itio n a l to x ic id es  can  o ccu r fro m  the in d iv id u a l c h e m ic a ls  used to m anufacture  

the d ru g , residues fro m  in co m p le te  reactions and the subsequent co n tam inants. H e a v y  m e ta l p o iso n in g , along w ith  

cau s tic ity  p ro b lem s . are re la tiv e ly  co m m on . O n e  such heavy m etal is sodium  d ic h ro m .ite . w h ic h  causes the characteristic  

c o lo r in  "G re e n  C a t."

W ith d ra w a l sy m p to m s can  be severe. C a rd io v a s c u la r co llapse w ith  h yp otens io n  and b ra d y c a rd ia , le th arg y , iu iia b ility ,  

m io s is , c o ry z a f m y a lg ia s , m u sc le  spasms :md arth ra lg ias  arc co m m o n  T re a tm e n t o f  both  acute  o verd o s e  and w ith d raw al 

consists p r im a r ily  o f .s y m p to m a tic  support B e n zo d iazep in es  can be used fo r  ag ita tio n , h a llu c in a tio n s , o r seizures. B e la  

b lockers should  b e  av o id ed . In  term s o f  to x ic o lo g y  screening, ch ro n ic  use o f  m c th c a ih in o n e  p ro du ces a u rin e  screen that ts 

n eg ative  fo r  a m p h etam in es  but p os itive  for both  p h e n y lp ro p an o lam in e  and cp h ed rinc . A c u te  use resu lts  in  a negative urine  

screen lo r  a ll th ree  s u b s ta n c e s .*

*  C a t w as m a d e  a .S ch ed u le  1 co n tro lled  substance by the U .S . U n it; E n fo rcem en t A g e n c y  in 19 92 . W h ile  ch em ica lly  

s im ila r , "c a t"  should  n o t be confused w ith  " k iia t ."  (O th e r spellings fo r k lu u a r c Q 'a t ,  C h a t and G a t . )  K hnt is n n n iu ra lly  

o ccu rrin g  .substance o b ta in ed  fro m  the. C'atha E d u lis  plant co m m o n  in the East A fr ic a  and th e  A ra b ia n  P en insu la . T h e  plant 

co n ta ins  tw o  runpnci a m in e -1 ike  STirrra lam -M tbsrances ihnt are rc le -'scd b y  c h e w in g  the tw ins and

leaves . It  m ost recen tly  g a in ed  m e d ia  a tten tio n  as a co m m o n  substance o f  abuse in S o m a lia  and  o th e r  su rrounding  countries.
1. Cancll S. Mcthcithimmc: Tlie ncxi dru  ̂epidemic’’ Emergency Mniicinc New 199.1 Ovuilnrr.) 5(10): 1.1B-19.24.
2. EmcrwmTS, Ciw k J li. Mcilicaihmonv: A Rinnan devgni'i .uiipliiTaiiimt: mrdiMiv.i tt»i> ruial nudwett. Snn fiim.'ry Med 1993:22:11(97-190,1.
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CATANDTSflELAW
- MPersons whdahanufaciurc meth­

cathinone or **i&|sxhcr* in duing so. 
perhaps by seq|® r*i; go-betweens to

'Tini
Manufacturing or potmsoS'jaita in­
tent to distribute, for instance, is a vio­
lation of Section 841 uHO of Title 21 
of the United Stales Code and is pun­
ishable by a prison icnn of up to 20 years 
and a fine of tip to SI million.

TREATING THE CAT 
ADDICT

Methcutiiinonc is a very pow­
erful stimulant and usage may produce 
paranoid psychosis, hyperactivity and 
depression. As a person undergoes 
withdrawal from Cat, medication must 
sometime* be given to offuci these con­
ditions. There have been cases of Cai- 
iudticed psychosis outside the United 
States and antipsychotic medication* 
were prescribed during detoxification. 
If agitation nnd hyperactivity continue 
during ihc withdrawal process, benzo­
diazepines (n type of tranquilizer) have 
proved to be effective. Those who have 
treated Cat addicts recummend that the 
person enroll immediately in a compre­
hensive treatment program after detoxi­
fication.

P R O F IT  M A R G IN  O F  CAT:
N  F O R  LA W  E N F O R C E M E N T

*>

motHKIKrtOriKil/) rxUKtntOMlULQ 
CAT

voiced concern about the potential for high profit Cat 
gradient* needed to produce Cat are cheap and legal, * 
made with a S500 investment. If each gram were sold on 

aciler could nm <t SI9.5U0 profit. Compare that with the 
raek7-H-takes-a*28tBf>0-iiivestmcm to makco -

I N F O R M A T I O N  
O N  C A T  ___

The Drug Enforcement Administra­
tion (DEA) has recently published a 
pamphlet on Cat. To order, please wntc
to:

Demand Reduction Section 
Drug Enforcement Administration 

Washington, DC 20537

T H E  D I F F E R E N C E  
J r t F .T W E E N  K H A T  A N D  C A T

When U.S. troop* were deployed in 
Somalia, the world was reintroduced to 
an anctcm drug popular in Eact Africa 
nnd Southern Arabia, khat. Khat, pro* 
pounced "cot." is a natural stimulant 
found'in the caitu edulis shrub. Fresh 
khat leaves arc typically chewed like 
tobacco and produce a mild cocaine- or 
amphetamine-like euphoria. Used for 
hundreds of year* a $ a recreational and 
religious drug, many Somalians chew 
die leaves which users claim sharpen 
thinking and lessen hunger.

Fresh khat leaves contain a 
psychoactive ingredient known as 
cathinone. Methcathinone or Cat is a 
synthetic form of cathinone. Just a* the 
natural stimulants found in the coca leaf 
were synthesized to produce cocaine, 
the naturally occurring cathinone has 
been chemically-altered to create a 
much more powerful and addictive drug 
than that found in nature.

The information for thia update waa 
supplied by (he U. S. Drug Enforcement 
Administration, the Michigan Sub* 
stance Abuse and Traffic Safety Infor­
mation Center, The National Institute), 
on Drug Abuse, The National Clear­
inghouse for Alcohol and Drug lnfor* 
mation, Western District of Wisconsin 
U.S. Attorneys’ Office, J o u rn a l o f  the 
A m e r ic a n  M e d ic a l A s s o c ia t io n , Vol 
2C9, No 19, p 2508, and P h a rm a c o l' 
or,y B iochem is try  a n d  B eh av io r, Vol 26, 
1987. pp 547-551.

-UP D A T E  Q N -
rent street price of S35 for a grtun-Kize rock, a dealer 
a 57,000 profit.
A h a t f h i f f i r r  \ n tm  In lim iiO IIM  (  t n l t r  an *  NttilonM fm m ltn  Invl

Winter 1993
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DRUG FREE YOUTH

WILL MAKE 
A STRONG AMERICA

E X E C U T IV E  D IR E C T O R  

Lynda Adams

A R EA  A F F IL IA T E S  

Anchorage 

Fairbanks 

Glennallen 

Haines 

Juneau 

Ketchikan 

Nome 

Petersburg 

Wrangell

A D V ISO RY BO ARD

Tom Pool, Special Agent 

Drug Enforcement Administration

Dr. Forest Tennant, Jr. 

Community Health nrojects

Mrs. Nancy Murkowski 

Congressional Families for 

Drug-Free Youth

Richard Burton 

Commissioner of Public Safety

Billy G. Andrews 

FB I Demand Reduction Coordinator

CO RPO RATIO N  SPONSORS

Alas com

Alyeska Pipeline Service Company 

Exxon Company, U.S.A.

Hamcs Group 

Ketchikan Pulp Company 

The Landing/Gilmore/Annabelle's 

Louisana Pacific Foundation 

A United Way Southeast Agency

Alaskans for Drug-Free Youth
South C en tra l A f f i l ia te

P. O. 243704. Anchorage, A laska 99524-3704 
Phone: 907-247-2273. 1-800-478-2273, fax 907-247-2232

March 5, 1994

Senator Johnny Ellis 
State Capital, Room #9 
Juneau, Alaska 99801-1182

Dear Senator Ellis:

On behalf of the Alaskans for Drug Free Youth - South Central, 
Board of Directors I would like to offer our determined and 
persistent support for Senate Bill 220.

Methcathinone ("Cat") is such a serious threat to the youth and 
young adults of Alaska it should be considered for Schedule I, 
as it is in the Federal Statutes, but your legislation will provide 
the safeguards necessary to prevent needless suffering.

If we can provide further assistance to ensure passage of 
Senate Bill 220, please let us know.

Sincerely,

Peggy Beitia, President 
Alaskans for Drug Free Youth

LETTERS OF SUPPORT
An A
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A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

February 7, 1994

Senator Johnny Ellis 
State Capital, Room tt9 
Juneau, Alaska, 99801-1182

Dear Senator Ellis:

On behalf of the Alaska Association of Chiefs of Police I would like to offer our 
support for Senate Bill 220.

It is important that as new drugs are developed and marketed, they be properly 
classified and included on Alaska's schedules of controlled substances. Unfortunately, 
the use of illegal drugs and the illegal abuse of prescription drugs remain a significant 
problem throughout the state.

If we can provide any as:istance in the passage of this bill please let me know.

Ronald L. Otte 
President

RLO/lp



l a s k a  S t a t e  M  e d i c a l  A s s o c i a t i o n

4107 Laurel Street * Anchorage, Alaska 99508-5334

January 23, 1994

Senator Johnny E l l i s  
Alaska State L e g is la tu re  
P.O. Box V (MS3100) 
Juneau. AK 99811

(907) 562-2662

Dear Senator E l l i s :
At a recent meeting of our L e g is la t iv e  A f fa ir s  Committee we 
d iscussed your Senate B i l l  220 th a t would add the drug 
Methcathinone to schedule IIA  of co n tro lle d  substances. While th is  
drug has not y e t been an obvious problem in A laska, i t  c e r ta in ly  
has been elsewhere and we s trong ly  favo r th is  drug being 
co n tro lle d . I f  I can be of any a ss is tan ce  to you in passage of 
your b i l l ,  do not h e s ita te  to contact me.
S in ce re ly  your

d R. 
Chairman, 
Pres iden t

L
Lehmann, M.D 
L e g is la t iv e  A f fa ir s  Committee 
Alaska S tate Medical A ssoc ia tion

C.- Byron M a lle t



Estate Capitol, room 9 
Juneau. Alaska 99801-1182 

(907) 4-65-3704. 
fax: (907) 4-6S-2529

A l a s k a  S t a t e  L e g i s l a t u r e  

SENATE

Sponsor Statement for 
Senate Bill 220 

Add "CAT” to Schedule IIA Drug List

SB 220 amends schedule IIA of the Control of Substances List to 
include the substance Methcathinone, also known as "cat". "Cat" is
more addictive than Heroin, more powerful than Cocaine, and is easy,
inexpensive, and profitable to produce. Furthermore, t is not 
currently illegal in the State of Alaska.

Patented in 1957 by a pharmaceutical company in Great Britain as a
diet aid and antidepressant, it was not introduced to the market 
because of it's highly addictive nature. In the 1970's it began to be 
illegally produced in Russia where it's use quickly reached epidemic 
proportions. In mid 1991 police agencies of Michigan's Upper 
Peninsula were confronted with wide spread use of "cat" which soon 
permeated the southern portions of the State as well as Wisconsin.

Cat is easy to make. The ingredients can be purchased by anyone 
and the production can be accomplished in a kitchen or the back of a 
van. For an investment of $500 dollars a profit of up to $20,000 may 
be realized. These three factors make the drug very attractive to 
drug dealers and organized street gangs and very dangerous to 
Alaskans.

Currently Alaskan law does not specifically prohibit this new and 
powerful drug. Cat's highly addictive properties pose a serious 
threat to Alaskans. With the passage of this bill Alaskan law 
enforcement will have the authority to protect Alaska's citizens.

I urge your support of Senate Bill 220. Thank you for your 
consideration.

J O H N 8 H Y  E L L I S
S E N A T O R

SPONSOR STATEMENT
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FISCAJL NOTE

STATE OF ALASKA BILL NO. _S.B_2.2Q.
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill adds the drug methcathinone, commonly known as "cat", to schedule IIA of the schedules of controlled 
substances. Methcathinone is a powerful hallucinogen that can have devastating effects on drug users and can cause 
extreme aberrant behavior. Moreover, this drug can be manufactured easily and inexpensively. As a schedule IIA drug, 
the penalty for manufacture or delivery of "cat" would be a class B felony and the penalty for possession would be a class 
C felony. We do not expect a significant new caseload by the approval of this bill and, consequently, there should not 
be a fiscal impact for the Department of Law. Arid, although an additional caseload is not expected, including "cat" in 
schedule IIA is important because of the danger to users and the public, and because the ease of manufacture.



BELL N O D A T E : January 19, 1994

T IT L E "An Act amending Schedule 
IIA controlled substances. . 
’CAT’. .

C O N T A C T : C.E. Swackhammer 
Deputy Commissioner 
465-4322

SB 220 amends AS 11.71.050B adding a new paragraph to include methcathinone or 
"cat". This is becoming a commonly abused controlled substance nationwide. Alaska’s 
controlled substance statutes would allow law enforcement to address this change in the 
illicit drug trade with this amendment.

Methcathinone is a synthetically derived stimulant that was first developed and tested by 
the Parke-Davis Company 37 years ago. Research by the drug company dissuaded them 
from continuing development of methcathinone. This drug is similar to cocaine j.n its 
effects only many times stronger and longer lasting. The drug effects the central 
nervous system and may be as much as one and a half times stronger than other 
amphetamines. The drug is typically snorted, injected, or sprinkled on marijuana 
cigarettes for ingestion. The drug was first seen being widely abused in 1989 in the 
state of Michigan, since then it has spread throughout the midwest and to Hawaii. This 
is an extremely easy drug to synthesize and takes a very simple rudimentary lab facility.

In section one of the bill, the technical chemical name for methcathinone is used and 
then the phrase "also known as methcathinone, ephedrone, and cat". Ephedrone is not a 
name for methcathinone but is actually a precursor used to make methcathinone. It is 
also a precursor to making methamphetamine and "ice". The Department suggests that 
ephedrone should be addressed separately as a precursor chemical and that it should be 
deleted from this bill as it is not a street name for methcathinone.

The Department supports this bill.

L. Burton 
Commissioner

P O S IT IO N  P A P E R
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for thi prevention and control of dbtiM s and disabilities; u  provide for the clarification, admixxiiurstmn, reflsfattion. 
financing, end maintenance of ptrsonsJ, environmanl^, and other health services and acdvitiea; to create or coathme, 
and prescribe the powers and duties of, department*, boards, eammisdons, councils, committee*, task forces, aod ether 
agendoa; to prescribe tha powers and duties of gowmncntil entities end officials; to regulate occupation*, fcdttttoa, 
and agencies affecting tho public health; to ragulAte health maintenance organisations md curtain third party 
adminlstratoro and Insurer*; to promote the efficient and economics! delivery of health e»:e aervic.*, to provide for the 
appropriate utfihtiion of health care facilities and sarrios*, and to provide for the dor v* 0/  hospitals or cowwUdstiOfl of 
hospitals or aerriees; to provide for the collection end use of dots asd Information; to provide for tbe transfer of 
property; to provide cartain Immunity from liability; lo regukio and prohibit die sale and offering for sale 0/  drug 
paraphernalia under certain tircumacancos; to provide for penalties and rcjr.rdies; to repeal certain acts and perta of 
aete; to repeal curtain, pans of this act; and to repeal certain parts « thi; > .t on epetidc data*/7 aa amended by Act No. 
352 of the Pubik Act* at 1682, b*mg section 383.7212 of tne Mkhbcan <'zatpikd Laura.

Th* Pwplo of Uu State vfMiohiQW m ast

Section L Section 7212 of Act No. 388 of the Pubilo Acts of 1978, as amacitd by Act No. 352 of tho PubRc Acte of 
1SS2, being section S83.7212 of the Michigan Compiled Laws, is amended to retd o  follows:

Sea. 7212. (2) Tbe following controlled substances are included in schedule 1:
(a) Any of tbe following opiates, including their isomers, ester*, the 4there, *alU, and salts of isomers, e*isnt and 

other*, unless specifically nccspted, when the exirtencs of these isonuro, « te n , ethers, and salts is possible within tha 
sprdfis chemical designation;

Aoatyimsthadal
Allyiprodb*
AlpbflHtceiyimethiuiol
AJphamtprodino
Alphansathsdol

Plfenaxin 
Dimonoitaiol 
Dimcphtpunol 
Dhnsthyithlftmbutene 
DLoxapbotyl butyrate

Nomrymothidol 
Ncriovorphanoi 
NormeUiadon* 
Norplptoon? 
Ptemadoione

(17)

legislation from the 
State of Michigan

^ B B M





Ibogstee
SosMtndecadotbariarMB

Odxkyttro-l'm i^ijiixy r»tiar.o~6R- 
p|Sido(I,Jfcl,SMt?' b)mdo)n 
tabooB m cteibQ fi 

L yssrzw addd toahy taa ijk
M srlbm zse.e5^secti!m roeproiid«dinB U jM iPC ti<m  (2) 
tfa d f iq o sk u t
26s6oiSw

 1 .■i t y W a
N*«thyW piperidyl beaxiitta 
H -m tb y W  piperfaiji b tc rik t*
i>mfTr maH..JnRwGQnazi
VaQatjtk
Tfclrmfcawi* aatlat cCphaacydktinn 

Sects a ad® wr otter santc

Mhtesyi s u b ^ t i  phatvqrtildba^TPCP
(d) i£ * w |*  &a pwrridad ia tubcaetioa (2), jynthati* «qo:vakat* of th* substances contained in  th® plant, c r  in the 

reflioooft w tfcracttm  of eamahfa to d  lynthsrta s u b ra n c o , dariv tU vit, ta d  thrnr U oexrs -with sim ilar chtmnctl w roso iw  
w  pburaM ofogkai acdritjr, ew both, tuch t»  th*  foflawtnj, i r e  inchsdod in •ehtdul* 1:

(0 A1 d* off tm w  tetrahydrocannabinol, and th*J? optical isomers.
(H) A* df> or t r u e  totraitYdroctsntbdcol, ta d  t l  ai- optical iaotnar*-
{■tit) A4,4 6» or ti*n« tetrahydrocannabinol, snd vh«r ©irtlaJ bowers.
(e) Compoands of ttnwturw of luhstsncot refomtd to in (ubdtriiion (d), KgtrdietB of numancal datignttwri of 

tioralo peaitioM, m  ladndeu.
(2) M enbm aa ta d  th* substances dssm bod  in sn h stak m  (1) (d) and (e) in aehsdul* 1 shall be rv g u ltu d  u  provided 

in  schadaki 2, if th ey  art dispensed in t l»  m anner provided in seccioas 78M t r d  7838,
(?) P arp ttrposw  at snbw dion (I), ‘Taorwr* fecbd*! tha optical, petition, and jf/oraotrte lajnwn.

Section a. T O t tmgndttory act ahall take arfect M o/1, i0fl3- 

T to  artia crdarod to taka immsdLita o£Dk l

Co*CUrk of th a  House of R e p m a a ta u ra * .

SiftKrctryof ta»S«*i*,

Approved

Governor.





F IS C A L  N O T E
uNo.

Bill Version:

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: 
Title:

S n  a a /
(S I Publish P u le : / - _ V „ — '

•An Art relating to arrest ot a person (or illegal 
possession, consumption, or control ot alcohol: and providing...*

Sponsor: Senator Taylor__________________________
Requestor: (S ')  HES____________________________

Expenditures/Revenues

Oopt. AMociod: 
_BRU 
Component:

Administration
Office ot Public Advocacy
Office of Public Advocacy

COMPONENT SERIAL NO.

(Thousands ol Dollars)

43

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LANDS STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 .0 0.0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 O.C 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0.0 0.0 0.0 0 .0 0 .0
0 .0 0.0 0.0 0.0 0 .0 0 .0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0 .0 0 .0

CAPITAL EXPENDITURES 0 .0 0.0 0.0 0.0 0 .0 0 .0

CHANGE IN REVENUES ( ) 0 .0 0 .0 0.0 0.0 0 .0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0 .0 0.0 0.0 0.0 0 .0 0.0
1003 GF Match 0 .0 0 .0 0.0 0.0 0 .0 0 .3
1004 GF 0 .0 0.0 0.0 0.0 0 .0 0.0
1005 GF/Program Receipts 0 .0 0.0 0.0 0.0 0 .0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0 .0 0.0
Other 0 .0 0 .0 0.0 0.0 0 .0 0.0
T o ta l 0 .0 0 .0 0.0 0.0 0 .0 0.0

Estimate of current year (FY94) co3t: None
POSmONS:
RILL-TIME 0 .0 0.0 0.0 0.0 0 .0 0.0
PART-TIME 0 .0 0 .0 0.0 0.0 0 .0 0.0
TEMPORARY 0.0 0.0 0.0 0 .0 0 .0 0.0

ANALYSIS: (Attach a soparato page in necessary)

Preparod by: Brant McGee Phono: 274 -1684
Division: Office of Public Advocacy \ Dato:

Approved by Commissioner: Nancy Bear Useral i
\

\ [
Dato:

Agoncy: Administration \ \ /  • /
PREPARER TO PROVir

For furthor d
EGISLATIVE OFFICE
ivo Office

(Aar lO/t))
F ISCA L  NO TE

Pago 1 ol 1



F I S C A L  N O T E
No. £

STATE O F ALASKA
1994 L E G ISLA TIV E SESSION

Bill Version: ,<?/% £ 3  /
(S) Publish Date: J^_ *9^ /

Revision Date: 
Title: ‘An Act relating to arrest ol a person tor illegal

possession, consumption, or control ol alcohol...*___________
Senator Taylor

Dopl. Altoeiod: 
BRU
Component:

Administration
Public Defender Agency
Public Defender Agency

Requestor: (S) HES COMPONENT SERIAL NO. 1631

Expenditures/Revenues (Thousands ol Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0 .0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0 .0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0 .0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0 .0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0 .0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0 .0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0 .0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0 .0  I

FUND SOURCE (Thousands of Dollats)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0 .0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0 .0
1004 GF 0.0 0.0 0.0 0.0 0.0 0 .0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
Total 0.0 0.0 0.0 0.0 0.0 0 .0
Estimate ol current year (FY94) cost: none
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page il necessary)

Prepared by: 
Division:

John Salemi, Director
Public Defendor Agency

Approved by Commissioner: 
Agency:

Nancy Bear U sn ra^ r^ J^ ^ ^ ^ .̂ 
Administration 7 >

Phono: 2 6 4 - 4 4 0 0  

Date:

Dato:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Ollico I’aQ* t ol 1

IMJ) nl l«4*4
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FISCAL NOTE o?

STATE OF ALASKA
1994 LEGISLATIVE SESSION

will Version: S f i  3.3-/
(S) Publish D ate: / —

Revision Date: __________________________________

Title: * An A ct relating, to. the arrest or a cersnn

•nr 'lleoal no .session nf alcohol I____________

Soonsor: Senator Taylor______________________

Requestor: S. HES ___________

Deot. Affected: 

3RU:

Component:

P'lhlic Safety
A las to -S ta te  . 1 tanners.

Detachm ents

COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousand: of Dollars) (inflation not induced)

0 DERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES ■

TRAVEL

CO NTRA CTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
•

! GRANTS. C LAIM S

! MISCELLANEOUS r

TO TA L OPERATING -0- -0- -0- -0- -0- •0-

I CAPITAL -0- •0- -0- •0- •0- -0-

1 C H A N G E  IN R E V E N U E S  1 1 • 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

10U2 Federal Receiots

1 0 0 3  GF M atch

100A  GF

1 0 0 5  GF/Prunram Receiots
•

1 0 0 6  G F/M H TIA

Otner
*

TO TAL 0- •0- 0 - -0- -0- AD-

Estimate of current year (FY 9^) imoact: S 

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (A ttach a separate page if necessary.)

No fiscal im pact upon (he Alaska State Troopers is anticipated.

Francis C.. Allan TCq.cpqi

01 (1 ?/pd
Prepared By:

Division:"

Approved by Commissioner:

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

01 /I 7rqd.

«»* HIOJ PaQe 1 of 1



C A P IT A L

REVENUE

OPERATING

PERSONAL

TRAVEL

CONTRACTUAL

SUPPLIES

LAND &
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.) 
Please see the attached analysis.

51

Prepared by: Richard I. Peques. Director_____ Phone: 465-3672
Division: Administrative Services .Division f,) ,  I Date: January 18. 1994m i s s ive Service? Division.', )____________  I Date:^  Z&N

ommissioner: Bruce M. BotelhoJ Attorney General______Approved by Commissioner 
Agency: Department of Law__________________________________  Date: January 18. 1994

PREPA.IER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11 /93 Page 1 of.

1002 Federal

EQUIPMENT

FISCAL NOTE
STATE OF ALASKA

1994 LEGISLATIVE SESSION

Bill Version:  S 3
(S) Publish D ate: / - > ?

Revision Date: January 1 8. 1994_______________

Title: "...relating to arrest of a person for illegal 

possession, consumption or control of alcohol.

Sponsor: Senator Tavlor________________________

Requestor: Senator_Tavlor______________________

Department Affected: Department of Law

8RU: Prosecution, Legal Services_________

Component: Prosecution - All

Legal Services - Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL

POSITIONS:

FY 00

FUNDING:



FISCAL NOTE

STATE OF ALASKA BILL- NO. SB 221
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

SB 221 amends AS 12.25.030(b) to provide that a peace officer may arrest a person under the age of 21 without 
a warrant when the peace office has reasonable cause to believe that the person unlawfully possessed, consum ed , or 
controlled alcohol. This bill has the effect of overruling a recent superior court decision that held the person  m u s t  be 
caught in the act unlawfully consuming alcohol before an arrest could be made. The bill will not have a fiscal impact 
oecuase it returns the law to its former interpretation prior to the superior court's deicison.



SB  221

"An Act relating to arrest of a person for illegal possession, consumption, or control

of alcohol; and providing for an effective date."

Background:

Section 1 amends the list of crimes for which a person can be arrested without a

warrant to specifically include minor consuming.

This bill is necessary because of a Juneau court ruling that a minor could not be 

arrested for consuming alcohol unless the police office actually witnessed the 

consumption. The ruling prohibited the juvenile from being arrested even though the 

juvenile might be quite intoxicated and in danger. This left the police officer with the 

ability to write a citation and then leave the minor.

While this bill provides for arrest, in the case of minors w h o  are consuming alcohol 

or other drugs, arrest m a y  be a life saving action.

Although this bill has no direct affect on the operatioi s or responsibilities of the 

Department of Health &  Social Services or the Division of Alcoholism and Drug 

Abuse, it is consistent with the philosophy of the Division regarding the promotion 

of no use of alcohol and other drugs by minors.

The Department of Health and Social Services, Division of Alcoholism and Drug 

Abuse is strongly supportive of S B  221.

Analysis:

Position:

Commissioner



DEPARTMENT
H ea lth  & Soc , S e rv ic e s

DIYISIC I BILL NUMBER
A lc o h o lism  & Drug Abu:[e SB221

SPONSOR
Sen . T a y lo r

SHORT TITLE OF BILL
DEPARTMENT POSITION

Supp o rt
PREPARED BY // /  J

Suzanne Pern>^/L-<£-,_^<̂
DATE
/ -  ?.(-<) i f

c om m is s io n e r™ ^  ^  /f\ 
M a rg a re t R . Lowe, M. Ed . ,  Ed . S .

DATE r

^  SUM*rfARYOTHER AGENCIES AFFECTED BY BILL
Dept, of Public Safety

CONSTITUENT GROUP1S) AFFECTED BY BILL
Minors who consume alcohol

ORGANIZATIONAL SUPPORT FOR B'LL
Alaskans For Drug Free Youth 
AK Council on Prevention of Alcohol 

  Drug Abuse

organizational opposition to bill

None known to the Division

FISCAL IMPACT; NONE ££ FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT
This bill is necessary because of a Juneau court ruling that a minor could not be arrested 
for consuming alcohol unless the police officer actually witnessed the consumption. The 
ruling prohibited the juvenile from being arresced even though the juvenile might be quite 
intoxicated and in danger. This left the police officer with the ability to write a citation 
and then leave the minor. While this bill provides for arrest, in the case of minors who are 
consuming alcohol or other drugs, arrest may be a life saving action.

ANALYSIS OF BILUPROGRAM EFFECTS
Although this bill has no direct effect on the operations or responsibilities of che 
Department of Health Social Services or the Division of Alcoholism and Drug Abuse, it 
is consistent with the philosophy of the Division regarding the promotion of no use 
of alcohol and other drugs by minors.

AMENDMENTS PROPOSED

PLEASE ATTACH a SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
01-009 iRtv. 1ZIL3)

STATE OF ALASKA 
O FFIC E  OF TH E  G O VER N O R

BILL A N A L Y S IS



S T A T E  O F  A L A SK A
1994 L E G IS L A T IV E  SE SSIO N

FISCAL NOTE
B IL L  N O . SB221

Revision Dale: 
Title:

for ille gal
Sponsor;
Requestor:

Dept. Affected: Health and Social Services 
BRU: Alcohol & Drug AbuseAn act relating to arrest o f a person ___

possesion, consumption on control o f alcoholComponent: Administration
Senator Taylor_____________________________ _________________________

COMPONENT SERIAL NO. 302
Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY95 FYS6 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0 .0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0 . 0 1 0 .0 0.0
CHANGES IN REVENUES 0 0 0 0 0 0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 o.c 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Prcgram Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY94) cost $
ANALYSIS: (Attach a separate page if necessary)
An Act relating to arrest of a person for illegal possession, consumption or control of alcohol; and providing 
for an effective date." This bill amends the list of crimes for which a person can be arrested without a warrant to specifically 
include minor consuming. SB 221 is necessary because of a Juneau court ruling that a minor could not be arrested 
for consuming alcohol unless the police office actually witnessed the consumption. The ruling prohibited the juvenile from 
being arrested even though the junvenile might be quite intoxicated and in danger. This left the nolice officer with the 
ability to write a citation and then leave the minor. While this bill provides for arrest, in the case of minors who 
are consuming alcohol or other drugs, arrrest may be a life saving action. Although this bill has no direct affect on the 
operations or responsibilities of the Dept, of Health & Social Services or the Div. of Alcoholism and Drug Abuse, it is 
consistent with the philosophy of the Div. regarding the promotion of no use alcohol and other drugs by minors.

Division: A lcohol &  D ruu^xW se ---------------------------------
n  ivji ic.

Date: 01/2-1/94

A p p ro ved  by C om m issioner: M arcarc iiR .
e W "  / f .

_owe, M . Ed., F.d.S. Date: I - J &  - f t

Agency; D epartm ent o f H e a lth  &  Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rav )0/93l94fljno,»li/OBR Page 1 of



STATE OF ALASKA
1994 LEGISLATIVE SESSION
Rovlslon Date:________________
Title: An Act relating to arrest o f a  person for
illegal possession, consumption ot control of alcohol
Sponsor: S e n . T a y lo r______________________________

Requestor.

.iBZ3ffiS5£u3EMSZffEHrito* i -fljMU’atn.TaTi ...
0 0 0 7 2 7 0 6 8 8 4  ADMIN ACCOUNTING

BILL NO. SB 221
FIS C A L N O TE

uopt. Afloctod: Alaska Court System 
dru : Trial Comts_______
C o m p o n e n ts :___________________

Judiciary COMPONENT SERIAL NO. 768

©002

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 
TRAVEL
contractual 
SUPPLIES 
EQUIPMENT 
LANDS. STRUCTURES 
GRANTS & CLAIMS .
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I
[change in PJEVENUES ( ) |

1002 Fodoral Receiots
1003 GF Match
1004 GF
1005 GF/Progrnm Rocoipts 
1006GF/MITTIA
Other

.

0,0 0.0 0.0 0.0 0.9 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

posmoNS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 94) cose $ None

ANALYSIS: (Attach a  separate page if necessary) 
No fiscal Impact

Prepared by: C. S. Christensen III. Staff Counsel 
Agency: Alaska Court System

Approvod by: Arthur H. Snowden, II, Administrative Director 
Agency: Alaska Court System ■ __________________ ______

Ph *e: 
Date:

Date;
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

264-8228
01/28/94

01/28/94

Rev 8/93 Pago 1 of 1



IIlMlmMlllllPMWIHMMMIHIilll I" llllliHBIMIilllllllllMIIIII IP'llilill lll'Wl

M

Alaska State Legislature
•tr .y .c  M j 'o n t v  „ > :j je r

u o ic u r v  C o m m itte e  

. .  . O o r r m u r i" .  .v: 

r- ito r .a i A n a irs

; : a t e  O c i t o  
- r .e j u  .C aska 'W S iM  ;;•>

on- ^ v .w  
rviV *1' -n.v>;

S e n a t o r  R o b i n  L .  T a y l o r  

S P O N S O R  STATEM ENT

S E M A i m a  221

I i n t r o d u c e d  S e n a t e  Bi l l  221  ax t h e  r e q u e s t  o f  c o n c e r n e d  
p a r e n t s ,  l a w  e n f o r c e m e n t  a g e n c i e s  in t h e  F i r s t  J u d i c i a l  D i s t r i c t  
a n d  A l a s k a n s  f o r  D r u g - F r e e  Y o u t h .

In M a y  o f  l a s t  y e a r ,  S t a t e  T r o o p e r s  a n d  m u n i c i p a l  p o l i c e  
d e p a r t m e n t s  w e r e  d i r e c t e d  n o t  t o  a r r e s t  m i n o r s  u n d e r  t h e  m i n o r  
c o n s u m i n g  s t a t u t e  u n l e s s  t h e  a r r e s t i n g  o f f i c e r  a c t u a l l y  s e e s  t h e  
m i n o r  c o n s u m e  a l c o h o l .  T h e  d i r e c t i v e  w a s  i s s u e d  a f t e r  t w o  
j u d i c i a l  o f f i c e r s  r u l e d  t h a t  m e r e l y  b e i n g  v n d e r  t h e  i n f l u e n c e  in 
t h e  o f f i c e r ' s  p r e s e n c e  is  n o t  r e a s o n  e n o u g h  t o  m a k e  a n  a r r e s t .

T h e  D i s t r i c t  A t t o r n e y ' s  d i r e c t i v e  s t a t e d  t h a t  " o f f i c e r s  w h o  
e n c o u n t e r  m i n o r s  u n d e r  t h e  i n f l u e n c e  s h o u l d  i s s u e  c i t a t i o n s ,  
r a t h e r  t h a n  m a k e  a r r e s t s " .

T h e  c o u r t  r u l i n g  l e f t  l a w  e n f o r c e m e n t  o f f i c e r s  in t h e  p o s i t i o n  
o f  e i t h e r  l e a v i n g  s u c h  a  m i n o r  o n  t h e  s t r e e t  o r  t a k i n g  t h e  m i n o r  
i n t o  p r o t e c t i v e  c u s t o d y .  P a s t  p r a c t i s e  h a d  b e e n  t o  a r r e s t  t h e  
m i n o r  a n d  t u r n  t h e  y o u t h  o v e r  t o  p a r e n t s  o r  l e g a l  g u a r d i a n s .

S B  211 w o u l d  a d d  m i n o r  c o n s u m i n g  t o  t h e  i i s t  o f  c r i m e s  t h a t  
a l l o w  f o r  w a r r a n t l e s s  a r r e s t .  W h i l e  t h e  c o u r t  r u l i n g  c u r r e n t l y  
i m p a c t s  o n l y  t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  if c o u l d  b e  e x t e n d e d  t o  
o t h e r  j u r i s d i c t i o n s .

My g o a l  in s p o n s o r i n g  t h i s  bi l l  i s  n o t  t o  i n c r e a s e  t h e  n u m b e r  o f  
m i n o r  c o n s u m i n g  a r r e s t s  o r  c o n v i c t i o n s .  I d o n ' t  b e l i e v e  t h e  
L e g i s l a t u r e  e v e r  i n t e n d e d  f o r  a  p o l i c e  o f f i c e r  t o  s i m p l y  w r i t e  a 
t i c k e t  a n d  w a l k  a w a y  f r o m  a  m i n o r  w h o  is  u n d e r  t h e  i n f l u e n c e .  
T h i s  b i l l  i s  m o r e  a b o u t  p r o t e c t i n g  o u r  y o u n g  p e o p l e  t h a n  
p r o s e c u t i n g  t h e m .  ,
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To:

From:

Date:

Subject:

With certain exceptions (felonies, DWI cases, cases arising under 
AS 11.41, 11.46.330, 13.56.740, 11.61.120), AS 12.25.030 does not 
authorize arrests for crimes not committed o attempted in the 
presence of the person making the arrest. The crime of Minor 
Consuming is defined as follows in AS 04.16.050:

A person under the age of 21 years may not knowingly consume, 
possess, or control alcoholic beverages except those furnished 
persons under AS 04.16.051(b).

Against arguments by our office that the word "possess", as it is 
used in that statute, should be interpreted to include possession 
by consumption, two judicial officers in the First Judicial 
District have now ruled that it does not, that an officer who 
contactss a minor under the influence cf alcohol may not arrest the 
minor unless he or sne actually sees the minor consume the alcohol, 
possess the alcohol outside of the minor's body, or control the 
alcohol. Merely being under the influence in the officer's 
presence is not enough.

For the above reasons, officers who encounter minors under the 
influence should issue citations, rather than make arrests, unless 
they see the minors possess, consume, or control the alcohol 
involved. Cf course, a person may be taken into protective custody 
under the procedures of Title 47 if the person appears to be 
incapacitated by alcohol in a public place.

DISTRICT ATTORNEY, STATE OF ALASKA 
P.O. BOX 110300 
Juneau, AK 99811 

Phone: (907) 465-3620

AST
Municipal Police Departments, First Judicial District

Riche^ed A4/svobodny 
D i s tu^cp^At t o r n ey

May 26, 1993

Citations rather than arrests for Minor Consuming cases,
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU

STATE OF ALASKA,

Plaintiff,

v s - 0 d 1S92

IVAN SABON,

Defendant. By----________ Deputy

R ^ ln th e Trial Courts 
Sta.e of Alaska, First District 

At Juneau

case No. 1JU-S92-00053 CR 

MEMORANDUM DECISION/ORDER 

ON MOTION TO DISMISS

I . FACTUAL AND PROCEDURAL BACKGROUND 

On 10 January 1992 , the Defendant, Ivan Sabon, was chargedl 

with having violated AS 04.16.050 on or about the same date. The] 

allegation are that "Sabon was found extremely intoxicated on S. 

Franklin St., hardly able to stand up." The Uniform Summons and| 

Complaint Form filed by police officer Staffel states that Mr. 

Sabon was "incarcerated." (Complaint, JPD case no. 92000455).

On 11 February 1992, Mr. Sabon, filed a Motion To Dismiss. 

The Defendant's statement of facts include the following:

that police officer Steffel approached Mr, Sabon as 
he was walking on the sidewalk along S. Franklin Street;

that the officer alleges she smelled alcohol on Mr. 
Sabon's person and observed Mr. Sabon's eyes to be 
bloodshot;

that officer Steffel seized Mr. Sabon, charged him 
with minor consuming, and transported him to the Juneau 
Police Department; and

that police officers conducted a search of Mr. 
Sabon's pockets, and confiscated a bus pass which did not 
appear to belong to Mr. Sabon.

CASE  LAW



Mr. Sabon asserts that his arrest was unlawful as the alleged 

illegal in violation of due process of law under Alaska 

Constitution, Art. I, Sec. 14. Mr. Sabon submits that he did not 

"consume, possess, or control alcoholic beverages" under AS 

04.16.050 in the "presence" of the arresting officer. As such, Mr. 

Sabon contends his arrest without a warrant was contrary to the 

relevant arrest statute AS 12.25.030. (Motion, pp. 1-6).

On 13 February 1992, the State of Alaska filed its Opposition 

To Motion To Dismiss. The State declares even if this were an 

illegal arrest "(and it isn't in the state's view)", such is not 

a valid basis for dismissal of the action or suppression of the 

evidence. The defendant's remedy, contends the State, rests with 

the civil courts. (Opposition, p. 1)-

On 13 February 1992, Mr. Sabon filed an Amended Memorandum In 

Support Of Motion To Dismiss. This amended pleading submits 

additional authority for Mr. Sabon's position. (Supp. p. 6-7).

It is noteworthy that the State's has not provided a statement 

of facts which in any way contradicts the defendant's factual 

statement. Also, the State has not explained their view that Mr. 

Sabon's arrest was legal. The State merely states their belief 

without support. In any event, the State seeks to minimize the 

merits of Mr. Sabon's position by characterizing it to be a "waste 

of time responding to the law school exam question posed by Sabon." 

(Opposition, p. 1) . Instead, the State declares it is "not opposed 

to suppressing all evidence seized following Sabon's arrest."
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II. POINTS AND AUTHORITIES

The Alaska Constitution, Art. I, Sec. 14 provides:

[t]he right of the people to be secure in their 
person, houses and other property, papers, and effects, 
against unreasonable searches and seizures, shall not be 
violated. No warrants shall issue, but upon probable 
cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the person or 
things to be seized.

The offense with which Mr. Sabon stands charged in violation 

of AS 04.16.050 declares:

A person under the age of 21 years may not 
knowingly consume, possess, or control alcoholic 
beverages....

The relevant arrest statute, AS 12.25.030, provides in 

pertinent part as follows:

(a) A private person or a peace officer without a 
warrant may arrest a person

(1) for a crime committed or attempted in the 
presence of the person making the arrest;....

"An arrest for a misdemeanor made by an officer without a

warrant is valid if the offense is committed in his presence."

Miller v. State. 462 P.2d 421, 425 (Alaska 1969). When a person

is arrested on a misdemeanor, "the lawfulness of the arrest depends

on whether the arresting officer was present at the commission of

the offense." Rubey v. City of Fairbanks. 456 P.2d 470, 475 (Alaska

1969). The Alaska Supreme Court has recognized "that the grounds

for arresting a person without a warrant for a misdemeanor

committed in the presence of an officer are considerably more

( O p p o s i t i o n ,  p .  1 - 2 ) .
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restricted than those which would constitute probable cause for a 

felony arrest without a warrant." Miller v. State. 462 P. 2d at 426, 

fn. 3.

Whether a seizure has occurred is a question of fact. In 

Waring v. State. 670 P.2d 357, 364 (Alaska 1976), the test for

determining whether a seizure occurred was explained:

[W]e will employ an objective standard to determine 
whether or not a seizure has occurred, i.e., whether or 
not a reasonable person would believe that he or she was 
free to go....Such a confrontation, therefore, will 
amount to a seizure 'only if the officer added to those 
inherent pressures by engaging in conduct which a 
reasonable nan would view as threatening or offensive 
even if coming from another private citizen.' 3
W.LaFave,"Search and Seizure: A Treatise on the Fourth 
Amendment," Sec.9.2, at 53, 54 (1978). The critical
inquiry would be whether the policeman, although perhaps 
making inqui~ies which a private citizen would not be 
expected to make, has otherwise conducted himself in a 
manner consistent with what would be viewed as a 
offensive contact if it occurred between two ordinary 
citizens.

III. APPLICATION AND ANALYSIS

In the instant case, there seems to be little dispute over

the fact that Mr. Sabon was arrested. He was transported to the

Juneau Police Department. His pockets were searched by police

officers. He was incarcerated at Lemon Creek Correctional Center.

His arraignment was the next day. It is clear that a reasonable

man in Mr. Sabon's situation would view as threatening or offensive

the police conduct in this case. As such, the police had "seized"

Mr. Sabon who had been placed under "arrest."

The significance of Mr. Sabon's arrest is that under AS
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12.25.030 the police were only authorized to make such a 

misdemeanor arrest of Mr. Sabon if the alleged crime of minor 

consuming had been committed or attempted in the police officer's 

presence. The common understanding of the term "consume" is "to 

eat or drink up." Webster's New World Dictionary 305 (2ed. 1982). 

The statutory definition of the word "possess" is "having physical 

possession or the exercise of dominion or control over property." 

AS 11.81.900 (45). There is sufficient grounds for a misdemeanor 

arrest when the alcohol is in the minor's immediate dominion and 

control, see, Hiller v. State. 462 P.2d 421, 427 (Alaska 1969)

(open case of beer on the floor behind the driver's seat). 

Additionally, the power of a person to control or possess an 

alcoholic beverage ends once the person swallows the alcohol, see. 

State v. Thronsen. 809 P.2d 941, 943 (Alaska App. 1991) (affirming 

the trial court's rationale that "mere presence in the body cannot 

support a criminal conviction for possession).

On the present facts, officer Steffel did not actually see Mr. 

Sabon drink any alcohol. Additionally, the officer did not report 

observing any alcoholic beverages in Mr. Sabon's presence. Mr. 

Sabon was not witnessed as having any dominion or control over 

alcoholic beverages. The odor of alcbhol on Mr. Sabon was 

circumstantial evidence that Mr. Sabon in the past may have 

consumed, possessed, or controlled alcohol. The mere smell of 

alcohol, however, did not give the police officer sufficient reason 

to believe that the crime of AS 04.16.050 was being committed in

5


