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Fairbanks Commun'yFoo B ank Service
517 cyRa
f.iirbanim. Alaska’ 29701-999
(907) 4527 FAX456-2577

April 13 1993

genatorFrank Co-Chair
enate Finance Committee
FAX 4554714

Dear Senator ficank,

Thankyou faryour fclow-thiough on SB184 and for the prompt hearing and
proposed amendmenty y g promp g

The clarifying Language o ftfris ball mil makn all non-profits breathe easier.

The Fairbanks Community Food Bonk gperates almost entjre volunteerhelu
In 1992 that amounted to 15 Hmt erRoursanﬁ the wor a\ccompMdy gs amazing, ItIs
ngnr to give tnese generous Eeope t a protecaoil and encouragement they need to continue to
perfemisuch importantwork for the community

Sincerely,

Eamantha Basde-Kirstein
xecutive Director

A Unrtad Way Agoncy
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FAIRBANKS REGION

Older American Volunteer Programs

FOSTER GRANDPARENT, SENIOR COMPANION,
RETIRED SENIOR VOLUNTEER

clo S.nior Cinur « (424 Mcor* stnrrt « Fhirb»niw, Ak 99701 « (907) 452*6417

FAIRBANKS REGION
OLDER AMERICAN VOLUNTEER PROGRAMS

M EMORANDUM
TO: Senator Frank; Co-Chair Senate Finance
FROM : Jeanne Thomas sv\u
SUBJECT: SB 134: Civil Liability of Volunteers
DATE: April 13, 1993

On behalf of the Fairbanks Region QAVP I would 1like to

express cur support for SB 134, which proposes to make volunteer!

and annlojroaa of non-profit corporations in Alaska 1iramuna to
civil Jliability for damages 1incurred while on the 30b. We also
support tho proposed amendment that states that corporations may
only ha hold liabla up to the Unit of thair 1insurance coverage.

In the Fairbanks region uo have over 100 senior voluctBars
aarving In dozens of agencies in a wida variety of community
service volunteer positions. We also have numerous community
volunteers that giva fraaly of their time to our programs on a
regular basi3.

Our programs exist to provide seniors the opportunity to
serve their community as voluntaaro. They 1impact thousands of
people®s lives and gays over 39,000 hours of community service

last year. We feel it is imperative that these volunteers do not
have to serve thair communities under the threat of personal ruin

or lawsuit.
W« fa«tl tha passage of this bill is imperative not only to
our volunteers but all volunteers serving with non-profita.

A UHTTTD WAY AGENCY SPONSORED BY ALASKA COMMUNITY SECVICJS, INC.
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United W ay
of Anchorage

roo o R 152
R

April 13, 1993

The Honorable Senator Frank

The Senate of Alaska

State Capitol Building, Room 5ia
mJuneau, Alaska 99801

Dear Honorable Frank:

As Executive Director of the United of Anchorage, 1 would like to
offer my support for Senate Bill 1SA,

The United Way of Anchorage works for tha largest volunteer network
in Alaska. We help fund 39 health and human service organizations
in southcentral Alaska. This Bill would enhance these
organizations® ability to recruit volunteers and ensure their
altruistic efforts sure protected by law.

Please do all possible to have Senate Bill 184 passed.

.Sincerely,

ft AJV/Lr

Dennis G. McMillian
Executive Director

DGM:ah

United Way Mission: To Increase the organized capacity ol people rocare for one another
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April 13, 1993

Senator Steve Frank _
Senate Finance Committee

Subjean: HB 184

Dear Senator:

united Wav of Mat-Su would like to express ica support of"H3 184.
Without: such legislation the huaineae of helping i.rieliQs,

neighbors, and relatives would be very difficult.

Through your energy and foresight we can continue doing what is
necessary to enrich the lives of many.

Thank vy

Executive Director

F.D. 00* gﬂVﬁ »MUU, AX We*7 TtU WOT) JTSjeOT r-c: I7S-WS9
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April 13,1993

5222%3 rLKt?”%/ér(\:(? f:%merce Committee
EAX 468—4?714

Dear'em,

Thanks ibr the prompt hearing of SB 184

he clarifying language of this bill will make ?Hnon-profits breathe easier. Hope
it can be passe(I outo%co¥*n itteegw%ﬂ]aunammous'Do—Pass.* P P

Sincerely,

Glenn Hackney
Non-profitvolunteer






DATE: 4/16/93 FURTHER: FINANCE

DATE TURNED INTO OFFICE:

JUDICIARY Committee considered SENATE BILL NO. 185

"An Act relating to the limitations period for assessments for certain state taxes, and for collection,
after assessment, of taxes due the state; and providing for an effective date."”

and recommends:

. [ ] same title
[ ] replace with oS _) new title
. technical
or [ ] adopt previous_  CS titfe change
[ ] attaches amendment(s) (HB OmY)
[ ] adopts Letter of Intent
[ ] further referral to the
[ ]do pass
[ ] do not pass
[ ] no recommendation
[X] individual recommendations
NEW FISCAL NOTES PREVIOUS FISCAL NOTES )
Department Dale Zero Fiscal Department Date Ztre Fiscal
Revenue'. S
(] Appropna:ion No Fiscal Note
DO PASS OTHER RECOMMENDATIONS:
Afo ttSc.

LX£Chair: Signature ancj*Recommendation



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 18

1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Revonuo

Tide: An Act clarifying limitation poriod ior assessments and collection ~ BRU: Revenue Operations
of certain taxes Component: 01& Gas Audit

Sponsor: Senator Taylor
Requestor: ‘Senate Finance COMPONENT SERIAL NO. 115

Expendlturos/Rovcnuos: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 -Y97 FY90 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES .

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING «
CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL &

POSITIONS:

FULL-TIME
PART-TIME
TFMPORARY

ristimoto of current yeor (FY93) impact: S

ANALYSIS:  (Attach a separata page if necessary)

* 5B 185 relates to tax litigation and ongoing tax audit cases. While it is not possible to predict the outcome of these cases,

the State believes that its claims will ultimately prevail. However, the courts have decided both ways on such cases and substantial state
revenues are involved. Therefore, approval of this legislation will help protect the State's position in those cases and would reduce the
risk of a loss of tax revenues.

Prepared by.

Division: Oil & Gas Audift Division—n /Q vy n Date: 4/13/93
Approved by Commissioner: Parrel J. Rexwiinkel T A — - L Data: 4/13/93
Agency: Revenue

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call tho Governor's LogisIntivo Offico

Ry IV Bnod\In Page 1 of 1



April 9, 1993

SECTIONAL ANALYSIS FOR SB 185(FIN)

Section 1. This section contains proposed legislative
findings which set forth the Department of Revenue®"s interpretation
of AS 43.05.260 and of AS 43.05.270. The pronosed legislative

findings conclude that the department®s interpretation is correct
and that it 1is in the public interest that AS 43.05.260 and

AS 43.05.270 be clarified to reflect the department®s
interpretation. This section also sets forth the purpose of
SB 185, which is to validate and affirm the department®s
longstanding administrative interpretation and to resolve

inconsistent decisions in the state superior court.

Section 2. This section adds language to AS 43.05.260(a)
to clarify that the Department of Revenue may increase or decrease
the amount of a tax by 1issuing or amending an assessment under
AS 43.21 or AS 43.55 at any time during the administrative
consideration of a taxpayer grievance on an assessment or a clainm
for credit or refund of a tax.

Section 3. This section adds language to AS 43.05.270(a)
to clarify that the six-year Jlimitation on collection of taxes
after assessment does not begin to run until the final
administrative determination of a grievance if the taxpayer files
a grievance from an assessment or the final judicial resolution cf
an appeal if the taxpayer appealsfrom a final adjudicative
determination of a grievance.






DIVISION OF LEGAL SERVICES

| EGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Moil Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM February 15, 1994

SUBJECT Child Support Enforcement (CSSB 190(JUD))

TO: Senator Robin Taylor
ATTN: Kevin Sullivan

FROM: Terri Lauterbach PV

Legislative Counsel

You have asked whether CSSB 190(JUD) (Version "E") is drafted only to conform
to federal requirements or if there is additional material in the bill that expands
CSEA’'s powers in ways that are not required by federal law.

There appear to me to be a number of items in the bill that are not required by
federal law, although not all could be characterized fairly as expansions of CSEA’s
power. In my opinion, there are

(1) technical "housekeeping" amendments (secs. 9, 11, 13, and 14);
(2) utilization of options allowed to the state (parts of secs. 4 and 8);

(3) continuation of authority currently allowed wunder state law (part of
sec. 20);

(4) new authority for which | have not been able to ascertain the reason,
although CSEA may be able to explain (bonding part of secs. 10 and 12 and
new language in sec. 15); and

(5) areas where clarification is needed in order to ensure compliance with
federal law (secs. 5 and applicability).

DISCUSSION

The main purpose of CSSB 190(JUD) isto bring Alaska Statutes into conformity with
federal requirements pertaining to income withholding orders. The federal
requirements were passed as part of the Family Support Act of 1988,

MEMO
COMPLIANCE
REQUIRED BY FEDERAL LAW



Senator Robin Taylor
February 15, 1994
Page 2

Most of the new federal requirements went into effect in November 1992. They
required immediate income withholding undersupportorders issued ormodified after
October 30, 1990, and enforced by CSEA (e.g., AFDC cases where the right to child
support has been assigned to the state). There were also requirements for "initiated"
withholding in cases that pre-dated October 1990 but involved arrearages and other
circumstances. It is my understanding that all of these requirements relating to
AFDC cases have already been implemented by CSEA under AS 25.27.260, which
relates to orders to withhold and deliver. The language in AS 27.25.062, which
relates to income withholding, has simply been ignored since November 1992, at least
with respect to AFDC cases.

Another change made in the Family Support Act of 1988 was not effective until
January 1, 1994, That is the requirement for immediate income withholding under
support orders issued or modified after December 31, 1993, and not enforced by
CSEA (e.g., "private" cases, not cases where support has been assigned to the state).

CSSB 190(JUD) would

(1) make AS 27.25.062 and related statutes consistent with existing
CSEA practice and federal requirements with respect to income withholding
for support orders enforced by the agency and issued or modified after
October 1990; and

(2) make the additional changes in AS 27.25.062 and related statutes
that are necessary to comply with the new federal requirements that took
effect on January 1, 1994, with respect to support orders that are notenforced
by the agency.

In my opinion, mostof CSSB 190(JUD) isconsistent with these federal requirements.
There are only the following departures:

(1) Technical "housekeeping" amendments. As far as | can tell, secs.
9, 11, 13, and 14 make only technical changes in statutory references that
gither clean up old technical problems or are necessary to implement the
other changes in the bill.

(2) Utilization of options granted to the state by federal law.

In sec. 4 of the bill, the language in lines 23 - 25 isnot strictly required
by federal law. However, federal law does require that withholding must
begin at the request ofan obligee "if the State determines, in accordance with
such procedures and standards as it may establish, that the request should be
approved." Lines 23 - 25 apparently establish the standards that CSEA
suggests using forapproval of obligees' requests. The legislature may wish to



Senator Robin Taylor
February 15, 1994

Page 3

set a different standard or leave the standard up to the regulations process;
however, a standard is required by federal law.

In sec. 8, proposed AS 25.27.C62(m )(l) includes a provision that is
optional for the state to include. That provision is the requirement that the
agency be a party to the agreement referred to if support has been assigned
to the state. While use of the option is probably defensible to protect the
state's interests, it is not strictly required by federal law.

(3) Continuation ofcurrent statutory authority. In sec. .20 of the bill,
the part of the repealer that refers to ch. 75, SLA 1991, is not, as far as | can
determine, required under federal law. In ch. 75, SLA 1991, the legislature
approved a system underwhich employerinformation could be gathered more
quickly by CSEA. The goal was to find obligors sooner so that support
enforcement could be more effective, especially against obligors who moved
or changed jobs often. The 1991 employer reporting program will expire in
January 1995 unless it is extended by the legislature. Section 20 of this bill
would extend the employer reporting program by repealing secs. 2 and 5 of
ch. 75, SLA 1991, While this precise method of facilitating child support
enforcement isnotrequired under federal law, itis my understanding that the
state earns more federal money if our support collection efforts hit certain
targets. If expiration of the employer information program would decrease
ourcollection efforts below federal targets, continuation of the program could,
arguably, be called "required." However, if the program has not been
successful in increasing collections, then that argument could not be made.
CSEA could probably help with data about the program’'s effects.

(4) New authority for which | have not ascertained a basis in federal
law. (Please note that this does not mean that there is no basis, only that |
have not found one. Perhaps CSEA could point one out.)

(A) Bonding/security by obligor. | have not found any b sis in federal
law for requiring an obligor who requests a formal hearing to post security or
a bond [tending the outcome of the hearing. See language on page 5, lines 30
-31 and page 6, lines 22 - 23,

(B) Filing of lien at CFEC. | have not found any basis in ftleral law
for the change made in section 15. Perhaps it would be hetter characterized
as a "housekeeping" amendment, but it is up to the opinion of the legislature
whether this central filing is a good idea. | don't think federal law requires it.

(5) Areas where clarification is needed in order to conform with
federal law. In my opinion, the bill should be clarified in at least two respects

to ensure compliance with federal law.



Senator Robin Taylor
February 15, 1994

Page 4
(A) "Days" vs. "working days." On page 3, line 26, "10 days" should
be changed to "10 working days" because that is the teim wused in federal
regulations at 45 C.F.R. 303.200(f)(ii).
(B) Applicability to orders issued or modified on or after January 1,

1994, While sec. 3 of the bill correctly incorporates the federally-required
standard that immediate income withholding must be part of every support
order issued or modified after December 31, 1993, there is no clarification cf
how this Act, if passed, will apply to the orders that are issued or modifiec
hetween December 31, 1993, and the effective date of the Act. The
Department of Revenue isnot currently making immediate income withhold
ing part of its orders. | do not know if the court system is. To ensure
compliance with federal law, there should probably be added to the bill an
applicability section thf.t clarifies whether CSEA, and the courts should
automatically add an income withholding order to these support orders or
initiate procedures under which the parties to a recent order could show
whether the exceptions ofsec. 8 apply to theircircumstances. | suggest asking
CoEA and the court system for suggestions on how to hand e the 1994 orders
that occur or are modified before the effective date of this bill.

| hope this explanation is helpful to you and your staff. Please let me know if | can

be of other assistance.

TMLrimb

94-056.1mb

Enclosure



FISCAL NOTE

STATE OF ALASKA BILL NO. sb 10

1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Revenue

Title: Enforcement of Support Orders "BRU: Child Support Enforcement Division
Component: Child Support Enforcement Division

Sponsor: Senate Judiciary Committee

Requestor: Senate Judiciary Committee COMPONENT SERIAL NO. m

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY95 FY96 FY97 FYo8 FY99 FY00

PERSONAL SERVICES 716 1473 1045 00 00 00

TRAVEL 00 00 00

CONTRACTUAL 146 201 218 00 00 00

SUPPLIES 20 40 30 00 00 00

EQUIPMENT 208 415 312 00 00 00

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS 00 00 00
TOTAL OPERATING 1090 2219 [10.5 00 00 00

CAPITAL

REVENUE FUND SOURCE: 600 60.0 600 00 00 00

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 1090 2219 1605 00 00 00
1005 GF/Program Receipts

1006 GF/MHTIA

Other 1016 Fed Incent

TOTAL 1090 2219 1605 00 00 00

POSITIONS:

FULL-TIME 2 4 3 0 0 0
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: S 00

ANALYSIS: (Attach a separate page if necessary. , . . .
Sectljén JDlofﬂhe Family gupportpAgtoF 1983 2P.H)100—485) requires that all child support orders issued by the courts after January 1, 1994 include

i provision for immediate income withholding unless an exemption is granted by the court because there is good cause or an alternative written
agreement by the parties and approved by the court. The intent of this provision of the Family Support Actis to provide the mechanism for collectlng
child support through wage withholding without applying for services from Child Support Enforcement Division (CSED) This requires CSED to provide
payment only services for orders where neither party has applied for services or is receiving AFDC. This payment only processing and record
teeping would require additional personnel to set up case files, process payments, audit cases and review cases for cost of living adjustments. The
services required for these cases are not eligible for federal financial participation and must be funded by the state. The state may charge lees for
his service and recover the full cost of administrating the requirement, (continued)

Prepared by: Mary Gay, Director Phone: 263-6270
Division: Child Support EnforeementDivision Date: 11+ 11~V
Approved by Commissioner: Darrel J. Rexwinkel Date:

Agency: Department of Revenue

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Otfice

(Rw11/%3) HAliscd riolil Page 1 of 2

FISCALNOIE



(continuation of Fiscal Note)

PROFESSIONAL SERVICES:

The Division will need 9 additional positions over three years. The Division will need 2 positions in FY 95, 4 positions in FY 96.and 3 positions in FY
97. Positions required for FY 95

One Accounting Clerk III to receipt payments.

One Clerk IV to set up and maintain case files.
CONTRACTUAL:
Additional cost of long distance telephone service, postage and space rent for the positions.
SUPPLIES:

Additional supplies for the additional positions to include paper, pens, folders.envelopes etc.

EQUIPMENT:

The following is a breakdown of eq7ug)ment per new position:
Computer . $5,760
Office Modular Furniture ~ $3435
Phone equip & service $1191
Total $10457

REVENUES:

It is planned that the Division, through regulation, would impose fees for this payment processing service. The suggested fee would be $10 per
month per case. At this time, it is estimated that the Division will receive approximately 500 new cases per year.

This legislation is required for federal approval of Alaska's State Plan for Child Support Enforcement. A delay in enactment of this legislation could
result in cessation of federal reimbursement of expenditures for Alaska's child support program and possible financial sanctions to Alaska’s Aid to
Families with Dependant Children program.



Office of the
DEPARTMENT OF HEALTH & HUMAN SERVICES Regional Director

Region X
. Seattle, WA 98121

nrr -- Q0"

Mary Gay

Director

Child Support Enforcement Division
550 West 7th, 4th Floor

Anchorage, Alaska 99501-3556 CSED-D'RECTOR

Dear Mrs. Gay:

Thank you for your letter of August 31, 1993, and a copy of the
redraft of Senate Bill 190 which addresses the deficiencies noted
in our March 30, 1993, letter . We understand that this latest
version will be introduced in ihe second session of the
legislature which will convene in January 1994.

We have reviewed the redraft ol Senate Bill 190 for compliance
with federal regulations. The amendment of Alaska State Statute
25.27.062 will bring the state into compliance with federal
requirements in the following areas of wage withholding:

Alaska State Statute 25.27.062(d) - deletes the language
allowing for "any other legal defense"” as a defense for
contesting wage withholding.

Alaska State Statute 25.27.062(c) - addresses Section 101(b)
of the Family Support Act which requires states to enact
laws requiring the use of procedures under which all child
support orders (non-1V-D cases) 1issued in the state on or
after January 1, 1994, will include appropriate language
requiring Immediate Wage Withholding.

Based upon your request and the above information, we will defer
approval or disapproval of Alaska®s State Plan to allow the state

to pursue the necessary legislation. It is imperative, however,
that this legislation be passed as early in the legislative
session as possible. A delay 1in enactment of this legislation

could result in cessation of federal reimbursement of
expenditures for your child support program and possible Title
IV-A financial sanctions.

INFO
FROM FEDERAL.DEIT.OF
HEALTH & HUMAN SERVICES



Page 2 - Mary Gay

We would also like to remind you of the provisions in the Omnibus
Budget Reconciliation Act of 1993 (P.L. 103-66) affecting
paternity requirements under title 1V-D of the Social Security
Act (the Act). As you are aware, Section 13721 of P.L. 103-66
amends Section 466(a) of the Act requiring states to have laws
and procedures for simple civil process for voluntary
acknowledgement of paternity. The effective date of the
paternity provisions of the law is October 1, 1993. However, if
state laws are necessary to implement these provisions, the
effective date is the date of enactment of state law, but in no
event any later than the first calendar quarter after the close
of the first regular session of the state legislature that begins
after the August 10, 1993, enactment of the Federal law. A copy
of the information sent to states regarding P.L. 103-66 is
enclosed for your reference.

We hope this information is helpful. IT you have any questions
or need assistance in meeting your state plan requirements,
please contact Linda Gillett at (206) 615-2552.

Sincerely,

Enclosure



DEPARTMENT OF HEALTH & HUMAN SERVICES ChildreninFomilte

Region X

X=-34
l2%81 L%|)>(<th3 Avenue
Seattle, WA 93121

MR 30 ‘993

Mary Gay, Director /¥¥20 2 1993

Enforoenent Divieion CSED-DIRECTOR

Revenue Division
550 West 7th, Suite 410
Anchorage, Alaska 99501-3556

Dear Ms. Gay:

We have received and reviewed the documentation submitted to our
office dated September 30, 1992.

As noted on the enclosed preprint page 2.12-10-1: Review and
Adjustment of Child Support Obligations, your submission has been
given final approval in this area. We are unable to approve
section 2.12-1: Wage Withholding. The reason we cannot approve

this section is because Alaska CSED does not have statutes and
procedures 1in this area as required by Section 101 (b) of the
Family Support Act. As you know, Section 101 (b) of the Family
Support Act amends Section 466 (a) (8) of the Social Security Act
requiring states, as a condition of state plan approval, to enact
laws requiring the use of procedures under which all child
support orders issued in the state on or after January 1, 1994,
will 1include appropriate language requiring Immediate Wage
Withholding. Congress enacted this provision to ensure that
Immediate Wage Withholding would be available to all custodial
parents without the need of filing an application for child
support services. The state clearly has in place provisions for
immediate wage withholding generally.

However, Alaska Statute 25.27.062 (d) describes the method for
contesting wage withholding, and, as the statute now stands it 1is

unapprovable. Federal regulations require states to have
procedures Tfor contesting a wage withhold order only if there
exist "mistakes of fact.” Alaska Statute 25.27.062 (d) 1is 1in

conflict with 45 Code of Federal Regulations & 303.100(b) (1) (iii)
because it goes further than federal law intended by adding
"_...or any other legal defense."



Page 2

By adding this option for contesting a wage withholding order,
the state 1is giving the non-custodial parent an opportunity to
include areas not intended by federal regulations, in terms of
contesting the wage withholding order.

It is my understanding that you have had telephone conversations
with Phyllis Benton regarding your noncompliance with the Wage
Withholding requirement. In that conversation you were able to
resolve one of our concerns regarding whether or not the days
referenced in Alaska"s statutes and procedures are calendar days
as required by federal requirements. According to federal
policy, when days are stated in state statutes and procedures, as
below 10 days, they are universally counted as working days.
When days are listed as 10 days or more, they are counted as
calendar days. I understand that this issue has been resolved
and Alaska uses the federal policy when referring to days. |
also understand that a bill will be introduced in the Alaska
legislature by a legislator that will modify Alaska Statute
25.27.062. As of your last conversation with Ms. Benton you did
not know when the bill would be written and introduced.

As Alaska®"s state plan now stands, it is not approvable. Failure
to enact an appropriate revised statutory provision and to
correct the areas we noted in your state plan submission may mean
that your state plan is not approvable. This may result in the
cessation of federal reimbursement of expenditures for your child
support program and possible Title IV-A financial sanctions.

Based on information available at this time, my office will defer
approval or disapproval of your state plan. We prefer to allow
the state to pursue securing the necessary legislation. To that
end we ask that Alaska submit its new statute 90 days after the
legislative session ends, or by August 31, 1993, with a new
transmittal sheet.

Again, the sole area of noncompliance that we are citing here 1is
the state statutory provision enabling non-custodial parents to

contest a wage withhold order, not only as to "mistake of fact,"
but also as to "any other legal defense."”
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I hope this information has been helpful. My office is available
to assist you 1in meeting your state Plan requirements. Please
contact Phyllis Benton at (503) 553-0943 if You have any
questions.

Sincerely,

Regional Administrator
Enclosure
cc: Darrel J. Rexwinkel, Commissioner

Department of Revenue
Larry Lufkin, Area Audit Supervisor



DEPARTMENT OF HEALTH & HUMAN SERVICES

OFFICE OF CHILD SUPPORT ENFORCEMENT

SUBJECT:

STATUTORY

REFERENCE:

EFFECTIVE
DATE:

BACKGROUND:

ADMINISTRATION FOR CHILDREN AND FAMILI

370 L'Enlant Promenaae. S.W
Wasnmgion. O.C. 20447

ACTION TRANSMITTAL
OCSE-AT-93- 06

STATE AGENCIES ADMINISTERING CHILD SUPPORT
ENFORCEMENT PLANS UNDER TITLE 1V-D OF THE SOCIAL
SECURITY ACT AND OTHER INTERESTED INDIVIDUALS

Statutory Requirements for Immediate Wage
Withholding in AIl Child Support Orders Initially
Issued In the State Not Being Enforced Under Title
IV-D of the Social Security Act

January 1, 1994

Section 101 of the Family Support Act of 1988

(P.L, 100-485) amended section 466 of the Social
Security Act (the Act) to require that States
enact laws and implement procedures for immediate
wage withholding 1in certain cases. For those
cases being enforced under title 1V-D of the Act,
section 466(c)(3)(A) requires States to provide
for immediate withholding, 1in all new or modified
orders established on and after November 1, 1990,
regardless of whether child support payments are
in arrears, on the effective date of the order.
Two exceptions to imposing immediate withholding
are permitted: (1) if one of the parties
demonstrates, and the court or administrative
process finds good cause not to require
withholding; (2) or a written agreement 1is reached
between both parties for an alternative
arrangement. Final regulations at 45 CFR 303.100
implementing this statutory mandate were published
on July 10, 1992 [OCSE-AT-92-02).

Section 101 of the Family Support Act also
requires that, effective January 1, 1994, States
implement immediate withholding in all supporr
orders initially issued in the State which are not
being enforced under title I1V-D. This progranm



ATTACHMENT:

INQUIRIES:

instruction provides guidance for States in
enacting laws and developing procedures, in
accordance with amended section 466(a)(8)(B)
the Act, under which all child support orders
which are initially issued in the State on or
after January 1, 1994, and are not being enforced
\pder title 1V-D of the Act are subject to

immediate withholding.

of

State Plan Preprint Page 2.-12-8B

ACF Regional Administrators

Rtokrt Harris
Acting Deputy Director
Office of Child Support Enforcement



Introduction

This Action Transmittal sets forth the statutory
requirements which States must meet in implementing section
466(a) (8)(B) of the Act. States may choose to extend these
immediate wage withholding requirements to apply to orders
in non-1V-D cases which are modified after January 1, 1994,
in addition to orders initially issued after that date. The
instructions also address issuer raised with respect to
implementing immediate withholding in non-1V-D cases.

State Plan Remilreaaw-hw

As a condition of Federal funding, a State must comply with
the statutory requirements of Section 454 of the Act.
Section 454(20) requires that the State I1V-D plan provide
that the State shall have in effect all of the laws required
under the mandatory procedures established in section 466 of
the Act. Since the requirements for ron-1V-D withholding are
part of the mandatory procedures set forth in section 466,
States must demonstrate conformity with these requirements
as a condition for having an approved State I1V-D plan.
Section 466(a)(8)(B) of the Act specifies that each State
must have laws requiring the use of procedures under which
all child support orders initially issued in the State on
and after January 1, 1994 and which are not being enforced
under Title 1V-D will 1include provisions for:

Immediate withholding, with exceptions for good
cause and alternative ants;

Withholding for overd v .t in addition to
current support;

Limitations on amounts withheld based on the
Federal Consumer Credit Protection Act (CCPA);
Withholding without the need to apply for 1V-D
services or amendment to the order or further
action by court/administrative authority;
Administration of withholding by a public agency
or a publicly-accountable alternative;

Prompt distribution of amounts withheld;

Employer requirements; -55*5-~

Priority over other legal process against the same
wages under State law; 37~. 3-7. 35"C -L

Optiunal extension to other forms of 1income;
Extension to enforcement of orders of other
States; «<3r-C33n7

Provisions for terminating withholding. 7 A®E."~,(C<

These requirements will be described and discussed in the
following section.



A.

B.

Attached, 1is a new State plan preprint page at page 2-12-
8B, which must be submitted to the ACF Regional Office by
March 31, 1994 (i.e., the end of the first quarter in which
the requirement is effective). States failing to
demonstrate conformity with the statutory requirements will
be subject to State plan disapproval procedures outlined in
OCSE-AT-86-21. Non-conformity could result in the
suspension of all 1V-D funding as well as a portion of title
IV-A funding to the State.

Explanation of Non-1V-D withholding Kamiiraaants

Section 466(a)(8)(B) of the Act requires immediate
withholding for all non-I1V-D child support orders initially
issued in the State on or after January 1, 1994. In
addition, by cross-reference, it extends the same statutory
requirements applicable to title IV-D at paragraph (1) and,
where applicable, paragraphs (2), 4), ((5), (b)), (1, ((8),
(9) and (10) of section 466(b). The specific requirements
applicable in non-1V-D cases effective January 1, 1994, are:

Whan Immediata Withholding Is Required; Exceptions

The wages of an non-custodial parent must ba subject to
withholding, regardless of whether support payments by such
parent are 1in arrears, on the effective date of the order.
As in the case of orders being enforced in 1V-D cases, two
exceptions to immediate withholding are permitted. Wages
shall not be subject to withholding in any case where: (1)
one of the parties demonstrates, and the court (or
administrative process) finds, that there 1is good cause not
to require immediate withholding; or (2) a written agreement
is reached between both parties which provides for an
alternative arrangement.

Limitations on Amounts Withheld

(¢)) So much of the non-custodial parent > wages must be
withheld as is necessary to comply with the order and
provide for any fee to the employer which may be required,
up to the maximum amount permitted under section 303(b) of
the Consumer Credit Protection Act (15 U.S.C. 1673(b))
[CCPA].

(2) If there are arrearages to be collected, amounts
withheld to pay such arrearages, when added to the amounts
withheld to pay current support and provide for the fee, may
not exceed the limit permitted under such section 303(b),

but the State need not withhold up to the maximum amount
permitted under such section in order to satisfy arrearages.

2



C. No Further Action By Court

Withholding must occur without the need for further action
(other than those actions required under these procedures)
by the court or other entity which 1issued such order.

D. Administration of Withholding by Public Agency

Withholding must be administered by a public agency
designated by the State, and the amounts withheld must be
expeditiously distributed by the State or such agency under
procedures (specified by the State) adequate to document
payments of support and to track and monitor such payments.

The law also allows a State to establish or permit the
establishment of alternative procedures for the collection
and distribution of such amounts (under the supervision of a
public agency) otherwise than through a public agency so
long as:

() The entity making the collection and distribution 1is
publicly accountable for its actions taken 1in carrying out

such procedures; and,

(b) The procedures assure prompt distribution, provide for
the keeping of adequate records to document payments of
support, and permit the tracking and monitoring of such
payments.

E. Employer Responsibilities

1) The employer of any parent who 1is subject t<- immediate
withholding in a non-1V-D case, upon being g ““en notice of
such action, must be required by the State to withhold from
the non-custodial parent®s wages the amount specified by the
notice (which may include a fee, established by the State,
to be paid to the employer unless waived by the employer).

(2) The employer must pay such amount (after deducting any
fee) to the appropriate agency (or other entity authorized
to collect such amounts withheld under the alternative
procedure established by the State) for distribution.

3) The notice given to the employer shall contain only
such information as may be necessary for the employer to
comply with the withholding order.

4 Methods must be established by the State to simplify
the withholding process for employers to the greatest extent
possible, 1including permitting any employer to combine all
withheld amounts into a single payment to each appropriate

3



agency or entity (with the portion which 1is attributable to
each individual employee being separately designated).

(5) The employer must be held liable to the State for any
amount which the employer fails to withhold from wages due
an employee following receipt by the employer of notice, but
the employer shall not be required to vary the normal pay
and disbursement cycles in order to comply with this
paragraph.

(6) Provision must be made for the imposition of a fine
against any employer who discharges from employment, refuses
to employ, or takes disciplinary action against a non-—
custodial parent subject to wage withholding because of the
existence of the withholding or additional obligations which
it imposes upon the employer.

Priority Over Other Legal Process

The State must provide that withholding of child support
obligations be given priority over any other legal process
under State law against the same wages.

Other Forms of Income

The State may take such actions as may be necessary to
extend 1its system of withholding so that the system will
include withholding from forms of income other than wages,

in order to assure that child support owed by non-custodial
parents in the State vill be collected without regard to the
types of such parents* income or the nature of their 1income-
producing activities.

Interstate Requirements

The State must extend its withholding system so that such
system will include withholding from income derived within
the State 1in cases where the applicable support orders weie
issued in other States, in order to assure that child
support owed by non-custodial parents in the State or any
other State will be collected without regard to the
residence of the child for whom the support 1is payable or of
the child"s custodial parent.

Termination

Provision must be made for terminating withholding.
Due Process Requirements

Withholding from income of amounts payable as support must

be carried out in full compliance with all procedural due
process requirements of the State.



of Federal Financial Participation (FTP!

Although States are required to enact lavs and procedures

for. non-1V-D withholding as a condition of having an

approved State 1V-D plan, the activities mandated at sectior
466(a)(3)(B) of the Act are for cases not being enforced

under a 1V-D State plan. FFF i1s only available for services
provided in cases receiving services under title I1V-D of the
Act. However, 1in cases where a State has chosen to use its |
IV-D agency to implement non-1V-D withholding, FFF would r
only be available for the 1V-D costs incurred 1in

implementing a cost allocation system to identify

expenditures in 1V-D and non-1V-D cases. [

Exemptions

The provisions at section 466(d) of the Act with respect to |
exemptions apply to the non-1V-D withholding requirements.
States may request, and OCSE may approve, an exemption from
one or more of the requirements for the enactment of any law
or the use of any procedure or procedures for non-1V-D
withholding i1f the State can demonstrate that the adoption N
of such laws or procedures would not improve the

effectiveness and efficiency of the State child support
program. Requests should be sent the appropriate ACF

Regional Office in accordance with regulations at 45 CFR
?82.70(d) and program instructions set forth in OCSE-AT-88-

pel ]

Questions & Answers Regarding Statutory Requirements

1. Question: Must a public agency administer non-1V-D
withholding? What are possible options a State may consider
Iin meeting the administrative requirements?

Answers The State must specify which public entity 1is
responsible for immediate wage withholding in non-1V-D

cases. As the Federal statute provides, States may

establish, or permit the establishment of, alternative
procedures to carry out non-1V-D withholding as long as the
entity it designates 1is under the supervision of a public
agency. The entity must follow procedures which will assure
prompt distribution of amounts withheld, provide for the
keeping of adequate records to document payments of support, |
and permit the tracking and monitoring of such payments. |

A State could designate the 1V-D agency, or the entity which 1
administers withholding in 1V-D cases, to be responsible

for the administration of non-1V-D withholding. If so,

there must be a system for allocating costs between 1V-D and |
non-1V-D operations, since FFP is not available for |
providing services to non-1V-D cases. I



Since October 1, 1985, States have had the option set forth
in 8302.57 of establishing procedures under which support
payments are made through the 1V-D agency or the entity
designated by the State to administer the State's
withholding system upon the request of either the non—
custodial parent or custodial parent, regardless of whether
or not arrearages exist or withholding procedures have been
instituted. States may charge a fee for these services, not
to exceed $25 annually and not to exceed State costs. A
State may adapt this option to meet the 1994 non-1V-D
withholding requirements.

A State could also opt to designate clerks of court or other
appropriate judicial entities to administer non-1V-D
withholding, since immediate withholding is applied at the
time the support order is initially entered.

Alternatively, the State could choose a private entity, such
as a bank, to administer this activity in non-1V-D cases as
long as the entity 1is publicly accountable for the
collection and distribution of support withheld.

2. Question: Must the State designate only one entity 1in
each jurisdiction to administer withholding?

Answer: No. Although IV-D regulations at 45 CFR
303.100(g)(2)(11) require that States may designate only one
entity to administer withholding in each jurisdiction, such
a restriction does not apply to withholding in non-1V-D
cases.

3. Question: IT there i1s no FFP for non-1V-D withholding
activities, may the State pass costs on to the user through
fees or other cost recovery systems?

Answer: Yes. States may finance their withholding
responsibilities in non-1V-D cases by charging fees and
recovering costs. However, 1in cases where the State has
elected to use the option set forth at 45 CFR 302.57, and
all withholding payments are made through the 1V-D agency or
entity designated by the State to administer the State"s 1V-
D withholding system, the fee must not exceed $25 per year
or actual costs (whichever 1is less). |If the State
designates a bank or other public entity (other than the
agency designated to administer 1V-D withholding), then
these limitations do not apply.

4. Question: Is non-1V-D withholding subject to specific
regalatory .requirements at 45 CFR 303.100, for timeframes
for distribution of amounts withheld?

Answer: No. Federal regulatory requirements applicable to
IV-D cases do not apply to immediate wage withholding in
non-1V-D cases.



3. Question: Hust States meet the criteria in Federal
regulations for a finding of good cause or for an
alternative arrangement in 1V-D cases in extending immediate
withholding to non-1V-D cases?

Answers No. Federal regulations at 45 CFR 303.100(b)(2)
and (3), which set certain minimum criteria for good cause
findings and alternative arrangements in IV-D cases, do not:
apply to non-1V-D cases. Consequently, States may develop
their own criteria for non-1V-D cases which differ from or
are consistent with those required under 1V-D regulations.

6. Question: Is the State responsible for sending the
notice of withholding to the employer in non-1V-D cases
effective January 1, 19947

aAnswer: No. Federal statutory requirements for withholding
in non-1V-D cases do not require States to send the
withholding notice to the employer. States may choose to dc
so or may direct the obligor, obligee, or their attorneys,
to send the withholding notice to the employer as soon as
the i1nitial child support order 1is 1issued.

Many States have already developed standardized wage
withholding notices which incorporate the information which
must be given to employers. States may adapt these
documents for use in non-1V-D situations.

7. Question: Is the State required to take enforcement
actions in non-1V-D cases when there have been good cause
findings, or alternative arrangements and the non-custodial
parent subsequently becomes delinquent i 1 an amount which
would trigger an initiated withholding under 1V-D
requirements? Or when the non-custodial parent leaves
employment and becomes delinquent?

Answer: No. The statute does not require the State to take
enforcement actions, initiate, or tc re-initiate withholding
in non-1V-D cases beyond subjecting rhe non-custodial parent
to immediate withholding when a child support order is
initially issued in the State. Enforcement of withholding
orders may be done by States or left to obligees or their
attorneys to take such action. Any individual who wants
child support enforcement services may also apply for 1V-D
services.

8. Question: What are the State"s responsibilities with
respect to allocation of withheld amounts when there are
multiple withholding notices involving both non-1V-D and 1V-
D cases for a single non-custodial parent?



a— WM I— — W

Answers If multiple withholdings from a single non—
custodial parent"s earnings involve both a IV-D and a non-
IV-D case, Federal requirements must be applied to all
withholdings with respect to that non-custodial parent.
Federal regulations at 45 CFR 303.100(a)(5), governing 1V-D
cases, require States, 1in cases where there are more than
one withholding against a single non-custodial parent, to
allocate withholding, but in no case should the allocation
result in one family getting nothing. For consistency,
States may choose to adopt allocation methods mandated 1in
Federal regulations for 1V-D cases for all withholdings,
whether I1V-D or non-1V-D. Since receipt of current support
is essential to many families, the State should attempt to
ensure that current support 1is paid first to any family due
current support.

9. Question: Do the specific criteria for termination of
withholding in IV-D cases apply to non-1V-D withholding?

Answer: No. Federal regulations at 45 CFR 303.100(a)(7)
which set certain minimum criteria for termination of
withholding in 1V-D cases do not apply to non-1V-D cases.
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PLANS UNDER TITLE IV-D OF THE SOCIAL SECURITY ACT AND
OTHER INTERESTED INDIVIDUALS

Final Rule - Immediate Income Withholding; Review and
Adjustment of Child Support Orders; Notice of Assigned
Support Collected

Attached is a final rule which implements sections 101,
103(c) and 104 of the Family Support Act of 1988 (P.L.
100-485). Current Federal regulations are revised to
require that States establish immediate income
withholding, with certain exceptions, in the case of
support orders issued or modified on or after November mm
1, 1990, and being enforced under the IV-D State plan;
effective October 13, 1990, to require periodic review
of support orders pursuant to a State plan, and
adjustment of such orders, as appropriate, in
accordance with State guidelines for support award
amounts; and, beginning January 1, 1993, to require
that States provide monthly notices of collections to
individuals who have assigned their rights to support
to the State unless the State obtains a waiver in order
to send quarterly notices. Section 103(c) also
establishes more specific review and adjustment
requirements effective October 13, 1993, and;-those
requirements will be addressed in a separate

rulemaking.

45 CFR Parts 302 and 303.

OCSE-AT-90-07, dated August 17, 1990

July 10, 1992

ACr Regional Administrators

Allie Page /Matthews
Deputy Direxrtor
Office of Child SuDDort Enforcement
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration lor Children and
FamlUea

45 CFR Fart* 302 and 303
RIN0370-AA63

Child Support Enforcement Program:
Immediate Income Wlthh0|dln%;
Review and Adjustment of Child

Support Qrders; Notice of Assigned
SuBEort Corrected

AdKMCv: Office of Child Support
Enforcement (OCSE), HHS.

ACTtotc Final rule.

summary: This final rule implements
three provisions of the Family Support
Act 071988 (Pub. L 100-485). Section 101
0f this Act requires immediate wage
"withholding, with certain exceptions, in
the case of support orders issued or
modified on or after November 1,1990,
and being enforced under the IV-O.State
plan. Immediate wage withholding
begins January X, 1994. for orders issued
on orafter that date, if the case is not
being enforced by the IV-D program,e«
Section 103(c) of this Actrequires
periodic review ofsupport orders and
adjustment, as appropriate, in
accordance with State guidelines for
"support award amount*, effective
October 13,1990. Section 103(c) also
establishes more specific review and
adjustment requirements effective
October 13.1993; those requirements
will be addressed in a separate '
rulemaking.,Section 104 of this A ct
requires monthly notices of collections
to individuals who have assigned their
rights to supportto the State. Monthly
notices are required beginning January
1,1993, unless the State obtains a
waiverin order to send quarterly
notices.
DATC3: Effective date.: This rule is
effective July 10.1992.
Compliance dates: The various
compliance -dates of the statutory
requirements are;

November 1.1990—Immediate Income
W ithholding (5 §302.70 and 303.100)

October 13,1990—Review and
Adjustment of Orders (fi $30270,
303.4. and 3038) - *

October 13,1983—Review andT
Adjustment of Orders

January 1.1993— Notice of Assigned -
Support Collected (5 30284)

January 1.1994— Immediate Income .o ¢
W ithholding, all orders.

for ruKTMc* mfOMunoa ocxtact:

Poticy Branch. OCSE. specifically:

Marilyn cohen (202) 401-6288 regarding
review and adjustment of child
supportorders;

Lourdes Henry (202) 401-6440 regarding
monthly notice of support collected;

Craig Hathaway (202) 401-5367
regarding immediate wage
withholding.

SHRPLDMEHTAITY tMFORJAATKHC

Paperwork Reduction Act

Pnblic reporting burden for the
collection ofinformation requirements
in this fiiia.l regnlatioruincinding the
time forreviewing instructions,
searching existing data sources,
gathering and maintaining thedata
needed, and completing and reviewing
the collection of information, is
estimated as follows:

*Afsqianapsr

tHIwWiromswW = mponca

f XSJSgb) (1) and (2): no6o*s_ 33 isoonda.
f t hour, era ttmn.

3R 70<i.H10);gocarxr’*----- B hours, ont lima.
S hours, ora Sms.

2r«ji(huiv pi
fl303*100KScsgrow w a _ .
X srcenO*.

"These information collection
requirements were approved pnder
QMB control number 0370-0110.

Statutory Authority

Tlda regulation is published under the
authority of the fallowing provision* of
the Social Security Act (the Act), as

. amended by Public Law 100-465;

sactions 466 (a)(8) and (b)(3) with
respect to Immediate Income '
withholding: section 460{a)(10) with
reaped to periodic review ofindividual
support award emounLc amti section
454{5](A) .covering timing of notice of
support collections. This regulation is*
alio published under the general
authority ofsection 1102 of the Act
which requires the Secretary to publish
regulations that may be necessary for
the-efficient administration of the
functions forwhich he is responsible
under theAct

Back?round and Description of
Regulatory Prtrrmcta

JLAtodce ofAssigned Support Collected

Former 45 GFR 80284 required States,
at toastannually,'to provide notice of
the amountofsupportpayments

.‘cnOeded daring the postyearto /

individuals who have assigned rights to
supportunder45 CFR 232.11. The notice
mast list separately payments collected
from each absent parent when more
than ooe absent parent owes support to
the family and Indicate the amount of

mEetyre

federal regulations
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support collected which was paid to the
family. This regulation implemented
section 454(5) of the Act as amended by
the Child Support Enforcement
Amendments of 1934,

Section 104 of the Family Support Act
0f 1983 amended section 454(5](A) of the
Act to require States to send a monthly
notice of support payments to
individuals who have assigned support
rights to the State. A Slate may provide
quarterly notices if the Secrttary
determines that a monthly notice would
impose an unreasonable administrative
burden on the State.

To implement these statutory changes,
we redesignated the current 88 30254
(@) and (b) as new paragraphs (a) (1)
and (2) which remain in effect until
December 31.1992.

Effective January 1.1993, 530254(b)
requires that the State have in effect
procedures for issuing monthly notices.

Under § 30254(b)(1), the IV-D agency
isrequired to provide a monthly notice
of the amount of support payments
collected for each month to individuals
who have assigned lights to support-
under § 232.11, unless no collection is
mode in the month, and the assignment
isno longer in effect, or the conditions
forissuance of a quarterly notice set
forth in paragraph (c) are met. If, Ina
former AFDC case which continues to
receive IV-D services, a State is
collecting support fora previous period
forwhich the assignmentremains in
effect in accordance with 530751(f). the
State must send a monthly notice to the
family.

Section 30254(b)(2) requires the
monthly notice to list separately
payments collected from each absent
parent when more than oneabsent
parent owes supportto the family and
Indicate the amount of current support
and arrearages collected and the
amount of support collected which was
paid to the family. If no support
collection is made daring a month, the'
State is not required to provide a notice
to the family. A Slate may, at its option,
provide a monthly notice when no
support collections are received.

Under 8 30254(c). a waiver may be
granted allowing the State to provide
quarterly, rather than monthly, notices if
the State does not have nn autom ated
system that performs child support
enforcement program activities, or has
an automated system that is unable to
generate monthly notices. Effective ',
October 1,1995, States are required to
hove in effect automated systems that
perform child support enforcement
activities. Upon the request of a State,
the Office may grant a waiver to permit
a State to provide quarterly, rather than
monthly, notices, if the State: (1) Until

September 30.1995. does not have an
automated system that performs child
support enforcement activities
consistent with | 30255 orhas an
automated system that is unable to
generate monthly notices; or (2) uses nn
automated voice response system which
provides the information required under
paragraph (b)(2).

Under paragraph (c)(2), a quarterly
notice must be provided in accordance
with conditions set forth in paragraph
(b)(1) and must contain the information
set forth in paragraph (b)(2).

2.Review and A djustmentof Child
Support Orders

Beginning with the enactment of the
Child Support Enforcement
Amendments of 1334 (Pub. L 93-378),
each State had to establish guidelines
for child support award amounts in the
State, as a condition for State 1V-D plan
approval. These guidelines were not
binding, but had to be made available to
all judges and other officials with «
authority to determine award amounts.

Under section 103 of Public Law
100-485. Congress required that States
use the guidelines as a rebuttable
presumption that the amount of the
award computed according to the
guidelines is the correct amount of child
support to be awarded. A writfin or
specific finding on the record chat the
application of the guidelines would be
unjust or inappropriate in a particular
case, as determined by Slate criteria, is
sufficient to rebat the presumption in
that case. To ensure further that the use
of the guidelines will result In
appropriate support award amounts,
section 103 requires that the guidelines
be reviewed at ieast once every four’
years. Final regulations governing these
aspects of section 103 were published on
May 15.1991 (56 FR 22335).

Use of guidelines does not ensure that
orders, over time, continue to meet the
support standards set by the guidelines.
To address this problem, section 103 of
Public Law 100-435 phases in a
requirement For the periodic review and
adjustment ofsupport orders, in
accordance with the support guidelines
in the State. Under section 103. the
Social Security Act (the Act) is amended
by.adding a new section 466<a)(10) of
the A ct Section 466(tt)(10)(A), effectivel
October 13,1990, requires States to have
procedures forreview and adjustment of
orders In1V-D cases, consistent with a
State plan Indicating how and when
review and adjustment would occur.
Review may take place at the requestof
either parent subject to the order or may
be Initiated by the State Itself. An
adjustment to the award larequired, as
appropriate. If fhe award amount is

found not to be in accordance with the
State's guidelines, which must be used
as a rebuttable presumption in
establishing or adjusting support
obligations in the State.

The new section 4«6(a)(10](B).
effective October 13.1933 (or earlier at
Slate option), requires the State to have
implemented a process whereby orders
enforced under title IV-D will be
reviewed within 36 months after
establishment of the order or the moat
recentreview of the orderand adjusted
in accordance with the State's
guidelines for support award amounts.

The new section 466(aHIO){C) requires
States to hove procedures for notifying
each parent subject to an order in effect
in the Slate, that is being enforced under
the State plan, of their rights concerning
reviews and proposed adjustments.
Each parent must be notified: of the right
to request the State to review the order
ofany review, at least 30 days before it
commences: and of a proposed.
adjustment or ofa determination that
there should be no change in the award
amount. In the latter case, the parent
must have at least 30 days after
notification to initiate proceedings to
challenge the proposed adjustment or
determination.

Proposed regulations governing
review and adjustment requirements of
section 103 were published on August
15,1990 (55 FR 33414). We received
many comment* Inresponse to the
proposed rule which urged that we
delay publication of final regulations
governing review and adjustment
requirements until demonstration
projects underway in a number of States
were completed. These projects,
mandated by section 103(a) of Public
Law 100-435, are developing, testing and
evaluating model procedure* for
reviewing child supportaward amounts
in Delaware. Colorado, Illinois and
Florida. The results of the demonstration
projects are required to be reported to
Congresi by March 31.3983. A similar
project was conducted In Oregon and
the final report was Issued In April 1991.
Commenters also raised difficult issues
with respect to review and adjustment,
especially those concerning
requirements forinterstate cases. In
response to these concerns, we have
decided to publish a separate rule on the
review rad adjustment requirements
which are effective October 33.1993 to
benefit folly from the wisdom gained
from the review and adjustment
projects. We believe this is the most
prudent approach, given the time
remaining before the 1993 requirements
go into effect Therefore, this final rule
only addresies the requirements for
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review and adjustmenteffective
October 13,1690.

Section 302.70 Required Laws.

Under 8§ 30270 States are required to
enact certain laws and Implement
certain procedures designed to improve ¢
the effectiveness of the Child Support
Enforcement program. Paragraph (a)(10)
requires Slates to enact necessary laws
andhave procedures in effect for the
review and adjustmentofchild support
orders in accordance with the
requirement* of45 CFR 30X8. Because
of the addition of paragraph (a)(10) and
revisions to § 302100, we are making
technical correction* to S30270(a) by
revising paragraph (a)(8). We are
making technical corrections to
530270(d)(1) and (2)to clarify that &
State may apply for an exemption from
any of the requirements of S30270(a) if
it can demonstrate that compliance
would notincrease, the effectiveness
and efficiency ofits Child Support
Enforcement program.

Section 303.4 Establishment ofSupport
Obligations

Section 3035(c) isamended to require
States to periodically review and adjust
child support orders, as appropriate, in
accordance with 53035.__

Section 303.7 Provision ofServices in
Interstate IV-D Cases

Section 3033r(b)(2) Isamended to
clarify that the 20 calendar day time
frame for referral of an interstate case is
tied to the receipt ofany information
necessary to process the case, if
appropriate.

Section 3030 Review andAdjustment
ofOrders .

Hie title of this section has been
changed to "Review and Adjustment of
Child Support Orders," to be consistent
with the statutory language of Public
Law 100-485. "

Section StXLSfn) Definitions

Section 3035(a) contains definitions
designed to clarify key aspects ofthe
review and adjustment process.

Paragraph 8 3035(a)(1) limits
"adjustment” to the child support
provisions of an order. Under
83035(a) (I)(i), "adjustment" means an
‘upward or downward change in the .
amount of child supportbased upon”~nl
application of State guidelines for
setting and adjusting child support
awards. Under 83035(a)(l)(ii),.
"adjustment" also means the provision
for the health care needs nf.the child
through health insurance or other
means. .

Paragraph (a)(2) define* “parent" for
purposes of 83035 to include any
custodial parent or noncustodial parent
(cr. forpurposes of requesting a review,
any other person or entity who may
have standing to request an adjustment
to the child support order). "

Paragraph (a)(3) defines “review™ at
an objective evaluation, conducted
through a proceeding before a court
quasi-judldal process, oradministrative
body or agency, of information
necessary for application of the State™
guidelines for support to determine the
appropriate support award amount, and
the need for a provision in the OTder
addressing the child(ren)™ health care
needs through health insurance or other
means under State guidelines.

Section 303£(b) PlanfarReview and
Adjustment '

Plan

Paragraph (b) requires the Stale to
develop and Implement a plan for
review and adjustment oforders by
October 13,1990. Under paragraph
(b)(1), the State must have a written and
publicly available plan indicating bow *
and when a child supportorder, in effect
in the State, will be periodically
reviewed and adjusted. Paragraph (b)(2)
specifies the requirements that the State
must meet for the period October 12
1990 through October 121933 with
respect to orders being enforced in 1V-D
cases. Paragraph (b)(2)(l) requires that
the State mustuse the plan specifiedin
paragraph (b)(1) to determine whether
such orders should be reviewed.
Paragraph (b)(2)(ii) specifies that the
State mustinitiate a review, in
accordance with the.plan, at the request
of either parent subject to the order or of
a IV-D agency. " ’

Pre-Review N otice;

Paragraph b)(Z)(II_I? specifies the
erequirements for notitying each parent
subg]ect to a child supportorder in effect
In the State regarding review and
adjustment. Under this paragraph, the
Slate must notify each parent ot any
planned review of the order at reas, 30
calendar days before commencement of
the review.

Adjustmentofthe Order

Paragraph (b)(2)(lv) specifies that If
the review determines that there should
be a change’in the chOd support award
amount, the State must adjust the order
in accordance with the State’s
guidelines for child support described in
8 30258. In addition an adjustment must
be made if the review determines that
provision for the health cart needs of
the child(ren) in the form of health
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insurance or other means, as Indie I\< j
by the State’s guidelines, is rcquirr .

Post-Review Notice

Paragraph (b)(2)(v) specifies ne
requirements for notifying ea'a parent
subject to a child support orjer in effect
in the State following any'eview. This
paragraph requires notification of (A)
any adjustmentoradetrnninatlon that
there should be no ehrage in the order
and (B) each parentV right to initiate
proceedings to chi’ange the adjustment
ordetermination, rither through pre-
decision review appealor '
administrative revirw, within at least 30
calendar day, of the date of the notice.

3 Wageorincome Withholding

Section .1of the Child Support
Enforceme \t Amendment* o f1384 (Pub.
1. 68-378) a Ided sections 454(20) and
480 of the At to require ail State* to
implement cet ‘sin mandatory
procedures whi'h had been proven to
noticeably increase the effectiveness of
State programs. Including procedures for
wage withholding. _ * -

Section 468 required that States have
in effecttwo distinct procedures for
carrying out a program far wage
withholding. The first,required under
section 468(a)(1) and (b) of the Act
pertained only to cases being-enforced
through the IV-D agency Under this
requirement States must have and use a
procedure under which wages of an
absent parent shall be subject to
withholding in IV-D cases on the date
the absent parent fails-to make,
payments In an amountequalto one-
month’s support obligaiiceuStrtw were
also required to inrplamantdhe-"
withholding at any earlierdate that is in
accordance with State law-or that the
absent parent may requestsWithholding
was to begin without amendment to the
order or further action by tho court. The
Act also specified otherelements of the
withholding system for IV-B cases cuch
as requirements for priornotice to the
absent parent, basis forappeal,
restrictions on the maximum amounts to
be withheld, notice to the employer, and
interstate withholding. These
requirements were Implemented in
regulations at former 45 CFR 303.100 (a)
through (gj:

The second procedure, required by
section 468(a)(8) of the Act.and
implemented at former 8 303.100(h),
provided that all new or modified orders
issued in the State Include a provision
lor wage withholding when an arrearage
occurs. In order to ensure that
withholding is available without the

enecessity of filim? sn application for IV -

D services.
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Section 101 of Public Law 100-435
amend* section 466 of the Ac* to require
that Statescu d laws and implement
procedures forimmediate income
withholding in certain cases. Under
amended section466(b)(3), a new-
subparagraph (A) provides that
immediate withholding is required,
effective November 1, IBSC], for ail 1V-D
casea with new or modified orders on
the effective date of the order, unless
aae of the parties demonstrates, and the
coortoradministrative authority finds
good cause not to require the
withholding, ora written agreement is
readied between the parties_wfaich
provides for an alternative arrangement.

Forcssen being enforced by the IV-D
agency which are notsubject to
immediate withholding, section 101 of
Public Law 100-485 amends the current
requirements a* section 466(b)(3) by
creating a new-aubpuragrapih (B) which
provides that theabsent parent's wage
ahsU'be aubfecttn.withholding oa the
earliestoh The date,on which
arrearages occurwhich era at least
equal to the supportpayable for one
month: the date on which the absent
parent requests thatwithholding begin;
the date cm which the custodial parent
requests thatwithholding begin (in
accordance with the standards and
procedures the Stale may establish); or
an earlier date the State may select.

'Section 101 orPublic taw 100-465
also amends section 466(a)(6) of the Act
by revising the current language as
redesignated subparagraph (a) to require
that child support orders not described
in subparagraph (B) contain wage
withholding provisions, and creating a
new subparagraph (B) to require that,
effectivejanoary'C19S4. States have
procedures providing forwithholding In
ail supportOTderenot being enforced by
the IV-D agency; regardless of whether
support payments are In arrears, on the
effective date of the order, except that
such wages shall not be subject to
withholding in any case where one of
the parties demonstrates, and the court
oradministrative authority finds that
there is good cause notto require
immediate income withholding or a
written agreement is reached between
the parties which provides for an
alternative arrangement

To'address these statutory changes
we hare adopted the following
regulatory amendments:

Wehare amended 1303.100 to
reiterate the statutory changes outlined
above by revising paragraph (0) so that
itwillnow coTerwithholding
requirement* which are common to all
orders being enforced under the IV-D
SLale pUn. and redesignating
parsgraphs (b) and fc) si new

paragraphs (d) and (e), to provide for
advance notice to the absent parent and
forprocedures when the absent parent
contests the withholding In cases where
(tisnot immediate (Le-. initiated
withholding). We have created a new
paragraph (b) providing forimmediate
withholding for these orders which are
issued or modified on or after November
1.1990. and a new paragraph (c)
providing for initiated withholding for
orders not subject to immediate
withholding under paragraph (b). Wc
have also redesignated paragraphs (d),
(*) sad (g) as new paragraphs (f), (g],
and (b) to provide far, in both immediate
and Initiated IV-D withholding, notice to
the employer, procedures far
administration, and Interstate
withholding. Formerparagraph (f).
which allowed States the option to
extend withholding toother forms of
income, has been moved to a new-
paragraph (a)(9) since itlaapplicable to
all types ofwithholding. Finally, we
have redesignated paragraphi(b) as new
paragraph (1) to address provision for
withholding in non-1V-D child support
orders. . ;

Ceaemi Withholding Requirements

We have consolidated the
requirements which are common to all
IV-D withholdings in i 303J00(a) using
(he unchanged statutory authority of
section 466(b) of the A ct Paragraphs (a)
(1) and (2) require that States must
provide forwage withholding forall 1V -
D cases for both currant and overdue
support Paragraph (a)(3) establishes
limits of amounts to be withheld in all
IV-D cases, as required by the
Consumer Credit Protection Act
(hereinafter CCPA). Paragraph (a)(4)
requires thatwithholding in ail IV-D
cases must occur without the need for
any amendment to the orderorany
other action by the court or entity-that
issued It except actions required or
permitted under 5303.100..

Paragraph (a)(5), requires that States
develop procedures forallocation of
supportamong families when there is.
more than one withholding in « case but
Inno case shall the allocation resultin a
withholding not being implemented for
ona ofthe support obligations. This
revision is not sperififd in the statute.
However, we are usirg"the authority
granted to the Secretary st section 1102
ofthe Actto publish regulations not -
Inconsistent with the Art whichmay've
necessary toeSdratiy edminiiter the
Secretary's functions underthe Act -
Upon publication.of the.enrrenf
requirement in 1985, mwe'rta.ted'thst In
response to comments received on the
proposed rule, we bad changed the
requirement that the employerrespond
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to multiple withholdings on u flral-come-
flrst-served basis to one in wtdcb the
State would allocate supportpayments
among the families. We also suggested
several mechanisms States canid use in
allocating amounts to be withheld, one
ofwhich was to give top priority to
AFDC cases. We have since become
aware that some Slates may have
implemented this suggestion by deciding
to allocate all available withholding up
to the CCPA limit td ths AFDClsmijy,
leaving no amounts avalJlahkibra .
second non-AFDC family, TBzawas not
ourintentand this languagein.
paragraph (a)(5) dariffct that-ahhe-rgh
a Slate may give priority to

families, in no case shall thaallocation
resultin another coo-AFDC family
receiving no support through the
withholding process. « _

Paragraph (a)(6) require* that 1V-D
withholdings be carried oat ir. fill
compliance with ail prccedtirsA/rryj thte

"process-requirement* otitefiBifau--

Paragraph (a)(7) require* Stales ter
have procedures for promptly
terminating withholding hiall cases
when there is no longera current order
and all arrearages have ba«nsatisfied.
At State option, a State may also allow
termination when thaabsentparent
request! termination and withholding
has not been terminated previously and
subsequently initiated, and tha absent
parent meets the conditions faran
alternative arrangementset forth under
paragraph (b)(3).

Paragraph (a)(8) requires that States
must have procedure* for promptly
refunding amounts improperly withheld.
Paragraph (a)(9) permits e Stole, to.
extend its withholding systrecioipdudc
form* of Income othentharowtges.; V

Under paragraph (aKI1O).support'
orders issued or modified faxIV-O cases
must require the absent parent to keep
the 1V -0 agency Informed ofthe name
and address of his orherrmrrnt
employer, whether the absentparent
has access to employment-related health
insurance coverage and. ifso, the health
insurance policy Information. This will
simplify implementation ofwithholding.

Immediate WithholdinginlV~D Cases

We have implemented section’
466(b)(3)(A) of the Actby creating a new
§3C3J00(b) providing farimmediate
wage withholding.Paragraph (bHI)
requites that, hi tteussa cfa support
order b”ing-etifrircgd rendertide IV-D
that is issued or modified"on or after
November1.1990. the wages ofan
absent parent shall be subject to
withholding, regardless of whether
support payments are in arrears, on the
effective date of he order, except that
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such wages shall not be subfect to
withholding in any case where one of
the parties demonstrates, and the court
oradministrative authority finds, that
there is good cause not to require
immediate withholding, cr a written
agreement is reached between the
parties which provides for an alternative
arrangement.

Paragraphs (b)(2) and (b)(3) establish
minimum definitions of “gooji cause"
and “written agreement.” AiLaough not
specified in the statute, we are using our
authority undersection licfe of the'Act
to set these requirements because we
believe that Congress intended that
immediate withholding would be
implemented in most cases.
Consequently, paragraph (b)(2)j>rovides
that a finding of good cause by the court
oradministrative authority must be
based on. ata minimum: (ij A written
deterxr nation and explanation of why
implcmentingltajmeaiale withholding”
wouhfraoThe jnthabest interests of the
chfldrandjLi) ProofOf timelvpavmenTqf
previously ordered supportin cases -
involving the modIflcaH offofT ftppiirt *
orders. We believe that the best
interests of the childshould t-emain’
paramountand other concerns ' _
secondary. Certainly, payment of post- *

ordered supportwillprovide * measure *

of the absent parent’s good faith. In"’
modification proceedings. Stales may m
choose not to allow past timely payment
to Justify avoiding immediate
withholding.

These criteria were formulated to
exclude certain other considerations.
For example, we do not believe thct
good cause would be demonstrated if
the absent parentobjects'to immediate
withholding on the grounds that it would
be inconvenient. Since the purpose of
the support order and withholding is to
provide for the best Interests of the
child. Payroll deduction Is aconvenient.
means of paying debts. Moreover, the";
overall thrust of the Immediate
withholding"provisions have, in effect,', |
removed any reason foran employer to

believe that the employee is not meeting ,

his or her obligations in aresponsible
manner, since all child support orders
(IV-D and non-1V-D) will eventually be

subject to this automatic provision. This .

also means.that a demonstration by the =

absent parent that he or she has
established a good credit rating should
not qualify for good cause, since the
imposition of immediate withholding
contains no assumption that the absent
parent would default onsupport
payments. Also, a credit rating may or
may not-tnke into consideration an
absentparent's support obligation, or

that obligation may not be heavily
weighted.

Paragraph (b)(3) provides thata
“written agreement” means a written
alternative arrangement signed by both
parents, and. at State option, the State in
IV-D cases in which there is on
assignment of supportrights to the
State, and reviewed and entered in the
record by the court or by an
administrative authority. We have given
States tha option in IV-D cases in which
there is an assignment of supportirighu
to the State to be a party to any
alternative arrangementbetween the
absentand custodial parents which
meets tho above condition because of
the State and Federal Interestin
securing support for those in need of
public assistance. We have provided
that such written agreement be
reviewed and entered in the record by
the court or administrative authority for
protection of the best Interests of the
child as well as the parents. Such on
agreement may contain stipulations
between the custodial and absent
parents; and. at State option, the State in
IV-D cases in which supportrights have
been assigned, which Orein addition to
those required under this paragraph. «

Initiated Wage Withholding

We have implemented revised section
406(b)(3)(B) of the Act by creating a new
§ 303.100(c) for initiated wage
withholding in cases where Immediate
withholding, as set forth in 5303.100(b).
would not apply because the support
order was issued before, and not
modified after. November 1 1900.
Paragraph (c), in conjunction with
paragraphs (a), (d). (e). and ([) will
continue, with some modification, the
original wage withholding requirements
contained in Public Law 26-378 for
existing orders being enforced under
title IVAD.

Section 303.100(c) rets forth
requirements for withholding with
respect to cases in which wages are not
subject to immediate withholding in
paragraph (b), including cases subject to
a good cause finding or a written
agreement. Under paragraph (1), the
wages of the absent parent shall become
sublect to withholding on the date on
which payments which the absent
parenthas failed to make under a
supportotder are atjeasl equal to .the
sujiport poyable fcr one month or. if
eariien’imd.withontregard to whether
there 1* M~arrearag~e.~lha earliest oh (i)
The date on whildh theabsent parent
requests that withholding begin: (Li) The
date on which-the custodial parent
requests that.withholding begin, if the
State determines, inaccordance with
ecch.procedures and standards as it

Federal Register / Vol. 57. No. 133 / Friday. July 10 1992 / Rules and Regqulations

may establish, that the request mhouid
be approved: or (ill) Such earlier date as
Slat* law or procedure may provide. In
the latter instance, we have specified
that the Slate may selecton earlier date
via law or procedure to that this
must apply on an across-the-board,
rather than a cate-by-case H««u For
example, a State may wish to set a
lower trigger of one.week’a support
delinquency, rather than tha outside
limit of a month's delinquency required
Bétstatute and regulation.-Tha State may
apply a more stringent standard on

an individual case basis, butmustapply
it to all cases ifthis approach Is *."
celected.. o 1

These provisions parallel the
requirements of Public Law 96-378 with
one important exception. The new
requirement at section 466(b)(3)(B)(ii) of
the Actand at § 303.100(c)(I)(ii) now
allows the custodial parentto.request
that withholding be impored.without
regard to.whether suppostpoyments are
in arrears, if tha Stale agraasibased on
procedures end standards which it may
establish to determine when this Is
appropriate. Since the statute has given
Slates authority to determine the criteria
under which such requestsby the
custodial parent may b* approved, wc
have not established requirements for
these procedures and standards.
However, such procedures and
standards may not limit custodial
parents'requests to cases where the 36-
day triggering arrearage is met or cases
where the custodial parent requests
review and adjustment of the order and
the order is adjusted. Under this
provision, a State could choose to
establish a simple administratfvffl
procedure to implementwithholding
upon custodial parentrequest ifan
absent parent is not meeting the terms
of a written agreement for an alternative
arrangement, or the support order was
established or modified before
November L 1990. Alternatively, a State
may opt to require a return to court in
order to implementwithholding where
no quaiifying arrearage exist*. In any
case. State statute, rules or procedures
must provide for withholding upon
request in cases not r.object to
withholding in which the 30-day
triggering arrearage has not been met
and in which Slate standards ore met
This provision will alio enable States
which desire to do so to bridge the gap
between the original initiated
withholding mandated in Public Law 88-
378 and the new immediate withholding
requirements of Public Law 100-485 by
incorporating either some, or a.L ol the
new immediate withholding provisions
on behalf of their existing initiated



Federal Register / Vol.

withholding caseload. We encourage
States to establish expedited procedures
for custodial parents in such cases to
request withholding dSd means of
ensuring regular and timely support
payments consistent with protecting the
due process rights of the other parent.

Paragraph (c)(2) requires the State to
send the odvance notice required under
paragraph (d) to the absent parent
within 15 calendar daya of the
appropriate date under paragraph (c)(1)
if the absent parent's address is known
on that date. or. ifthe absent parent's
address is not known on that date.' .
within 15 calendar days of locating the
absent parent- Obviously, advance
notice isunnecessary if the absent
parentrequests withholding under
paragraph (c)(1)(i).: .

Paragraph (c)(3) requires that the only
basis for contesting an initiated «
withholding is @ mistaka of fact, defined
dS an errorinidentity of the absent
parentorinthe amountofsupportdue..

Advance Notice 10the AbsentParentin
Cases ofInitiated Withholding

Section 3C3.100(d)(i) requires timely
advance notice to'the absent parentin
cases of Initiated withholding on the
date specified in paragraph (c)(2) end
specifies the required contents of the
notice. We have also established a
timeframe, in paragraph (d)(2)(il), for
sendirgootice to the employerinStales .
which are notrequired to provide
advance notice to the absentparent
because they had a withholding system
in effect on August IB. 1984. -which
provides any otherprocedures .
necessary to meet the procedural due
process requirements of Slate law. -
Under this timeframe,- trStaie Is Fsquired
to send notice to the employer under

paragraph (I) within 15 calendar dayaof *

the appropriate date specified in
paragraph (c)(1) If the employer’s -
address is known on that date. or. if the
employer's address isnot known on that
date, within 15 calendar days of locating
the employer’s address. . e

State Procedures When the Absent
Parent Contests Initiated Withholding
in Response to the Advance Notice =

«Section 303.100(e) addresses State
procedures to be followed when the
absentparent contests a proposed

Initiated.tfithholding. We have changed «

the dtations,withln this paragraph to, -
reflect the redealgnation of other
paragraphs in this section.

Notice to the Employerfor Immediate
and Initiated Withholding

Section 303.100(0 provides for notice
to the employer for both immediate and
initiated wage withholding. In paragraph
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(F)(I)(ii). we have added a requirement
that the employerreport to the State the
date on which the amount tent to the
State was withheld from the absent
parent's wages. This date Isneeded by
the State to ensure properdistribution of
supportundercurrent statute and
regulations. If the employer fails to
report thin date to the State, the IV-D
agency must. In accordance with

9 3C£51(0](4), reconstructthe date of
withholding by contacting the employer
or comparing actual amounts collected
with the pay schedule specified in the
courtoradministrative order.

Paragraph (f)(2) requires that, in the
case ofimmediate wage withholding
under paragraph (b), the State most
issued the notice to the employer
specified in paragraph (f)(1) within 15
calendar days from the date the'support
orderis entered If the employer’s
address ir.knownon thatdate. or.if the
addresslaunmowaon thatdate, within
15 calrfl.d»T.day* of locating the
employer'saddress. We~believe that a
15-day turnaboutia consistent vrith the
intent ofimmediate wage withholding.
Paragraph (f)(3) requires that, in cases of
initiated withholding, if the absent
parent fails to contest withholding
within the period specified, the State
must send the notice to the employer '
within 15 calendar days of the end of the
contact period if the employer's address
is known on that date, or, if the address
is unknown on that dale, within 15
calendar days of locating the employer's
address. Paragraph (f)(4) requires that if
the absent parent changes employment
within the State when d withholding is
in effect the State must notify the --
absentparent’s new employer within 15
calendar days of locating the new
employer's address. In accordance with
the requirements of paragraph (f)(1) that
the withholding is binding on the new
employer.’

Administration o f Withholding

Section 3QX100(g) provides for certain
administrative actions by the States and
ia applicable to both immediate and
initiated withholding.

W ith the technology available to
transfer funds electronically, many
employers have payroll systems (or
contracts with service bureaus) which
can automatically deposit wages In
more than-cme financial account. We
encourage employers, who currently '
have the capability to do to, to begin
remitting'withheld wages electronically
as soon as possible to any State's .
withholding agency which has the
capability to receive such funds

.electronically onthe same day funds are

deposited in employees’bank accounts.
OCSE is developing model procedures
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forelectronic transfer ofchild support
payments through cooperation with the
National Automated Clearinghouse
Association (NACHA) which sets rules
and administers the Automated
Clearinghouse Network, A work group
has also been formed representing
employers, financial institutions and
child support agencies to develop a
standard format for transferring both
income withholding payments and the
related data. OCSE will continue to keep
States informed of efforts in this area- In
anticipation of the requirement that all
Slates have operational automated child
support enforcement systems by
October 1,1995, In accordance with
*ection 123 of Public Law 100-485, we
require in paragraph (g)(2) that, no later
than October 1,1995, the Slate must be
capable ofreceiving withheld amounts
and accounting Inform*tkarwbich ore
electronically transnittaH S~ lhe'<*
employerto the SUlerTS&fvAirgreatiy
reduce the time fttake*Mrsupport.: ...-
payments to reach families in need of
them. ~ . .
> Under 5303.100(g), States are allowed
to designate more than one public or
private entity to admimiterwithholding
on d State or local basis under the . -
supervision of the State withholding
agency. However, becauseofthe need
to reduce the burden cmemployers and
to simplify procedures foreloclronic u
transfer of withheld amounts, we
encourage States to designate a single
public agency to administer withholding
in IV-D cases. This will simplify
withholding foremployersin both m
intrastale and interstateocscs whether
itisaccomplished throogbadectronic.
transfer or othermeans,oadlsessuntial
to ensure a simple procesrforelectronic
transfer of withheld child support
obtigations. LI
W e also encourage Slates to use
electronic funds transferforwithholding
wages in non-1V-D casas. In many
States, funds paid through wage
«withholding could be deposited directly
In custodial parents’bankaccounts. e
Custodial parents’ hank account
statements would provide good
documentation of payments received.
Using non-1V-0 cases would enable
States tq implement wagewithholding.
easily in non-1V-D casascfHistorically,
paymentin IV-D caseshave gone
mthrough the IV-D system rather than
directly to custodial parents' account*
because of additional information
needed in IV-D cases.)

Interstate Withholding

Section 303J00(h), requiring that State
law must provide for procedures to
extend the State's withholding system
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so that system ewill Include interstate
cases, isapplicable to immediate and
initiated withholding. Paragraph (h)(1)
provides that a responding State may
register orders for purposes of
withholding only if registration is for the
sole purpose of obtaining jurisdiction for
enforcement of the order does not
confer jurisdiction on the courtor
agency forany other purpose (such as
modification of the original support
order orresolution of cuslody\3T
visitation disputes): and does notdelay
implementation of withholding beyond
the timeframes in paragraph (h)(5)' This
is a formal statement in the regulations
of our policy since wage withholding
was originally enacted in 1904. with n
clarification that “delay” means a delay
beyond required timeframes.

Paragraph (h)(3) requites that the
initiating State must notify the State in
which the ebsent parentis employed
within 23 calendar days ofa
determination that withholding is
required in a particular case, and, if
appropriate, receipt of any information
necessary to cany out the withholding.
For consistency,w e have also amended
the requirements at 5 303.7(b)(2). for
provision of services in interstate cases.
to require that within 20 calendar d'jya
of determining the absentparentis in
another State, and. if appropriate, the
receipt of any information needed to
process the case, the kutiaung IV-D
agency mustreferany Interstate caee to
the responding State's interstate registry
for action, Including URESA petitions
and requests for location, document
verification, administrative reviews in
Federal Income tax refund offset cases,
wage withholding, and State income tax
refund offset in IV-O cases. In addition,
the last sentence ofparagraph (h)(3)
requires that, if necessary, the Stele
where the support order isentered must
provide the information necessary to
carry out the withholding within 30
calendar days ofreceipt of the request
for information.

Under paragraph (bX4), the State in
which the absent parent iaemployed
must Implement withholding in
accordance with paragraph (h)(5) upon
receipt of the notice required In
paragraph (hX3). Finally, paragraph
(h)(5) requires that the Stats where the
absent parentlsemployed must provide
the absent parent with notice, if
appropriate: an opportunity to contest
an Initiated withholding, if appropriate:
send notice to the employer and notify
the initiating State when the absent
parent is no longer employed in the
responding State. Paragraphs fh) (0) and
(7) set forth choice of law requirements
in interstate cases.

Provisionfor Withholding in Child
Support Orders

Paragraph (i) amends the farmer
requirement in 45 CFR 303.100(h) which
implemented the requirement in section
466(a)(0) or the Act that all child support
ordersindude provision forwithholding,
to assure that withholding is available if
arrearages occur, without the necessity
of filing application for IV-D services. In
requiring all orders Issued after January
1.1994,to be subject to immediate
withholding (except where exclusions
due to good cause oralternate
arrangement between the parties are
applicable), section 101(b) of Public Law
100—4&5redesignated prior section
406(a)(8) (which was effective October
1.1905) as section 466(a)(8)(A) and
limited its applicability i0 orders not
covered under the immediate
withholding requirement for all non-1V -
D orders issued in 1994 and thereafter.
Therefore, since prior section 468{a)(S)
was effective October X, 1965, we have
limited the applicability of 45 CFR.
303.100{i) to orders which were isautd
between October 1.1983 and January 1,
1994, or are modified on or after January
1.1994. In response to comment™ on the
proposed rule, we are not including in
this final rule requirements effective for
non-1V-D orders issued in 1994 and
thereafter. . u

Response to Comments

We received/wimenra on the
proposed rule published August 15,199a
in the Federal Register (55 FR 33414)
from over 70 commenters representing
national organizations. State and local
IV-D agencies, child advocacy groups
and private citizens. Comments an/1 our
responses appear below.

I. Notice o f Assigned Support CoHccied
General

1. CcmmentVJe received many
comments stating that sending monthly
notices to individuals who have
assigned rights to supportunder i 232.11
would be costly due to the price of
postage: would be time-consuming and
take time sway from providing other
mandated services: create n tremendous
burdencn the Slates aad cause
confusion cn the part ofthe AFDC
recipient resulting in increased letters
and phone calls. Another ccmmenter
recommended that State* he permitted
to provide quarterly notice i of coflection
to avoid increased program costr. One
commenter suggested that the regulation
be amended to require a monthly notice
only upon request.

Rerponeer Section 104 of the Family
Support Act of 1988 amended section
454(S](A) of the Social Security Actto
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require States to send a monthly notice
of support payments collected to
Individuals who have assigned rights to
support to the State. The statute does
notauthorize Slates to send notices only
upon request but does allow a State to
provide quarterly notices if the
Secretary determines with respect to a
State that requiring such notice on a
monthly basis would impose an
unreasonable administrative burden.

2. Comment: One commenterasked, if

States are contracting with individual
counties to provide 1V-D services, is the
monthly notice requirementat

S 30254(b)(2) passed on to the counties?

Response: Yes, a political subdivision
operating the IV-O program for the State
must provide monthly notica In
accordance with f 30254. However, it is
permissible for the State to issue all
such notices at its option.

X Comment: One commenterasked us
to clarify whetherthe amountofsupport
collected indudes tha $50passthrough
payments foreach months ofcollection.

Response: Yes. the notice should
reflect the amount of supportcollected,
indtiding the 550 pass-through
payments.

ContentofNotice

1. Commentw e received several
comments suggesting induding
additional information in tha notice. Le-
the amountofsupportpaid (hatmonth,
year to date amount paid and amount
applied to the AFDC debt and the debt
to the family. The commenters suggested
that the notice should be sent to non-
AFDC.'AFDC and Medicaid clients and
should be sent at least quarterly even if
no payments have been made. /

Response: The moathiy notice trust

. indude the amount of supportpaid

during that mcnth.However: the Federal
requirements are minimum standards.-
States have the option to indude
additional Information in the monthly
notice to individuals who have assigned
rightj to support under 5 232110 t to
send notice to individuals other than
those who have assigned righti to
support under i 23211.

Providing One-time Notice Under
Proposed Section 30Z5t(bX1)

1. Comment Many commenters
objeclr.-d to the proposed requirement at
S30254(b)(1) and the IV-D agency must
notify individuals who have assigned
rights under t 23211 ’Ifaat a monthly
notice will be provided foreach month
in which aupport Is collected.Seme
commenters maintained that there is no
statutory requirement for providing such
a notice, and that the proposed language
went beyond the intent of Congress.
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Several commenters felt that auch a
notice would be redundant, coaily, and
confusing. Another commecnter asserted
that this one-time notice would involve
the production and mailing ofnotices at
considerable expense to the States, with
no benefit to.dienta. One commecnter
claimed that there was no compelling
reason for announcing that monthly
notices will be provided and contended
that if the monthly notice*were clearly
worded and understandable, no prior
explanation ahouid be rpquircd. These
commenters recommended that the
advance notice requirement be deleted.
One commecnter suggested that d notice
be required even when no collection had
been made in that month so as not to
cause confusion and an increase in the
number of telephone inquiries. This
commenter suggested giving the client
the option of waiving the right to receive
the notice on a monthly basis.

Response: We proposed that a one-
time notice be provided to individuals
.who have assigned rights to support
under { 232.11 to inform these
individuals that ifno support collection
was made during a month, the State
would no longer provide a notice to the
family. Prior policy with respect to
annual notice ofsupport collections
required States to provide on annual
notice even if no collections were made
during the year. Because States will be
required, effective January 1.1993, to
provide monthly, rather than annual
notice, we are notrequiring Slates
effective that date to aend a monthly
notice even ifno collection is made. In
view of the overwhelming negative
response to the one-time advance notice
requirement and the distinct possibility
that it will create more confusion than it
will eliminate, we are deleting it from
the final rule. States may determine how
orwhether to deal with any confusion
over this change in policy. One
suggestion would be to include this
change in policy as part of the last
annual notice before monthly notices
begin to be sent

Automated Voice Response System/
Toll-Free Telephone Numbers

contradicting HHS's position on the
proper interpretation of the statute that
notice may not be sentonly upon
request. On the other hand, another
commenter argued that the final
regulations should change the word
“provide"” to "send" for consistency with
the statute, clarify that written notice
must be sent and that an automated
voice response system does not meet the
requirement for sending a monthly
notice.

Response; Section 4S4(S)(A) does not
require that monthly notice be “sent."
but rather thatthe AFDC “individual
will be notified on a monthly basis
*o* We believe that automated voice
response systems have proven to be
mworthwhile, cost-effective and in some
ways more responsive than monthly
written notice. In using an autom ated
voice response system, an individual
would place @ toll-free call to d specified
telephone number, provide certain
personal identification information to
guarantee confidentiality, and receive a
message over the telephone regarding
the amount of support collected during
the month on his or her behalt case
status and other information. A numoer
of States currently use such a system
with positive responses from AFDC
recipients. In the State of Washington,
the Department of Sodai and Health
Services has an automatic response
system called KIDS (Kids Information
Delivery System) which responds to
questions regarding child support case
activities. This system receives an
aveiage of 23,000 calls perday. The IV -
D staff view the system as d relief from
the overwhelming number of calls
(freeing them to pursue establishment
and enforcement activities), and clients
seethe benefits of obtaining quick
information about their payments. The
District of Columbia also has an
automated voice response system that
handles more than 700 calls per day.
The system operates 24-hours a day and
canbandie mare telephone calls more
efficiently than a comparable activity -
using human operators. Agency staff use
the time made available by this system

1. Comment: We received a number oo perform needed enforcement

comments In favor of using an
automated voice response system to
meet the monthly notice requirements.
The commenters believe this methodic .
faster, more cost effective and more
convenient than a'computer-generated
form mailed to the custodial parent once
0 month. One commenter requested that
we put Language in the regulation
regarding using an automated voice
response system. Another commenter
stated that providing a monthly notice at
the request of the recipient, is

activities. This system is updated daily
with no necessity of downtime. In
addition, the IV—D program in
Philadelphia, Pennsylvania has on
automated voice response system which
bandies more than 2JXC calls per day.
However, wWe agree that the use of an
automated VOICE response system alone
may not be adequate. Therefore, these
final regulations require States which
have an automated voice response
system to provide quarterly, rather than
monthly, written notices. In this way.
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individuals entitled to notice of
collection* will benefit from both easy.
access to information through the
automated voice response system as
well as being assured quarterly written
notice of collections. (See also
discussion following under IVo/vers.)

2. Comment: One commenter listed
that since an automated voice response
system only reaches those who want the
information, a State with a non-
automated hotline ahouid be allowed to
do likewise. The State can answer the
inquiries manually by accessing its
automated distribution system. Local
offices can also respond to such
inquiries. The option should be given to
all States regardless of whether the
State has an automated voice response
system.

Response: While use of both systems
require a request to be made for
information, we do not DSHEVE use ofa
hotline is equally effective; Use of an
automated voice response system
eliminate* the need for State employees
to respond to individual requests, a task
that has proved overwhelming in State
after State. Use ofan automated voice
response system allows State employees
to work cases, not fustanswer questions
about status. While useofa hotline
manned by caseworkers can be a
helpful public service, it may not
substitute for monthly notice. Access to
information through an automated voice
response system enables individuals
served by the program to obtain
information quickly and conveniently.

3. Comment: One commenter
indicated that clients should receive a
monthly written noticeitpayments are
made, and that having a toll-free number
available for them to callisnot
acceptable. Many lowincomefamilies
do not have telephones.

Response: While some families do not
have telephones, anyone has access to a
public telephone. Automated voice
response systems are accessed using
toll-free numbers and. therefore, obviate
any long distance telephonecharge*. In
addition, quarterly notices must be sent
if the Stale uses an automated voice
response system.

4. Comment. One cc-unenter asked us
not to allow States to substitute phone
inquiry systems, automated or
otherwise, for monthly written notices of
child support collections. The
information needed to make the notice
meaningful it much too complex to be
conveyed in response to d telephone
inquiry.

Response: Automated voice response
systems have proved to be very
effective at providing information about
cose status end collections. Automated
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daily updates of this Information are
also possible. We believe that a system
of this type can be designed to be easily
understandable, effective, and efficient
and provide all of the information
required by these regulations.

5 Comment:One commenter asked us
to clarify whether or not the automated
voice response system ia eligible for
enhanced Federal Financial
Participation (FTP). . %

Response: The development ofon
automated voice response system is
eligible forenhanced Federal funding at
the SOpercent matching rate if the
functionality is an integral partof an
approved Statewide comprehensive
automated system and ifall other
requirements for IV-D funding are met.
If the automated voice response system
is developed apart from the Statewide
comprehensive system, funding is
available at the regular match rate of6S
percent.In eithercase. Federal matching
at 60 percentiaavailable faroperation
ofthe antnmaled voice response system.

Waivers Under Proposed Section
30234{cl: ".

1..Comment: One commenter
suggested thatd waiver be allowed even
if a State has an operational automated
system which can produce the monthly
notices and that waivers be renewable
periodically after October 1.1995. A
commenter requested continuing
waivers especially ifa State is under
court orderrequiring the issuance of
notices more complex than those
required to meet Federal regulatory
requirements. Another commenter asked
if the availability of a tofl-free phone
number for collection Information (as
well @S general information) would he
considered as an additional factor
justifying permission being granted for
quarterly notices. One commenter asked
if s State can apply for a waiver ofthe
monthly notire requirement ifit has a
certified automated system, but believes
thnt the mailing costs would be
excessive.

Response: We revised the regulations
to-allow Indefinite waiver of the
monthly notice requirement If States
seind quarterly notices and have an
automated voice response system which
provides all required information in
§ 802JH(b](2). We believe that the -
combination ofquarterly notices and an
automated voice response system
adequately addresses divergent (
concerns with respect to administrative
burden and a Slate's responsibility to
provide notice. The regulation does not
allow use of a hotline manned by
agency employees during regular
business hours to justify sending
quarterly notices because it is not as

accessible es *n automated response
system, latoo laborIntensive,run divert
resources from other pressing
enforcementagency responsibilities,
and. loo frequently, is Inadequate to
meet the demands for information.
Civen the availability and advantages of
an automated voice response system
and the mandate that oil States develop
automated information management
systems by 1935. we do notbelieve use
of a hotline faon adequate substitute for
monthly or quarterly notioe.

W ith respect to granting waivers
based on mailing costs, section 454{5XA)
of the Actallows quarterly notices only
ifa State demonstrates an unreasonable
administrative (not just cost) burden.
Any such costa, moreover, must be
balanced against the benefits of
frequent notices ofcollection which the
Congress perceived in enacting this
statutory requirement.

Stales that generate monthly notices
using their automated system and Stales
which receive waivers toprovide
quarterly notices should not be overly
burdened by these requirements.
Therefore, the Office may granta
waiver to permita State to provide
quarterly, rather than monthly, notices,
if the Slate: (1) Until September 30.0995.
doesnothave an automated child
support enforcement system that
performs child support enforcement
activities consistent with j 302”25 or has
an automated system that isunable to
generate monthly notices; or (2) uses an
automated voice response system which
provides the information required under
paragraph (b)(2). A quarterly notice
must be provided in accordance with
conditions set forth in paragraph (b)(1)
and must contain the information set
forth in paragraph (b)(2).Fora waiver to
provide quarterly notices Jo be extended
beyond September 30,19S5. the State
must use an automated voice response
system which provides the information
required underparagraph (b)(2).

W aivers will be granted aj d part of the
State plan approval processi
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currently generate notices using an
automated system a waiver to send
quarterly notices because sending
monthly notices would impose an
unreasonable administrative burden on
the State.

2.Comment: One commenter asked us
to clarify for those States which are not
Slate-administered whether the waiver
will include all jurisdiclioas within the
State.

Response: For States which are not
State-administered, the waiver will
include all jurisdictions within the Slate.

ELReview and Adjustment of Support
Orders

This final regulation only addresses
requirements for review and adjustment
of support orders effective October 13.
1990- We are issuing a separate
regulation to address the requirements
forreview and adjustment which take
effect on and after October 12,1993. In
that regulation, we will address, for the
post-October 1993 period, spedfic .
requirements forinterstate review and
adjustmentgrounds/or adjustment
timeframes for review and adjustment
and notice of the right to request a
review. .o

Comments and our responses which
relate to the October 13.1990
requirement* for review and adjustment
appear below: u.

Section 30Z70—Required Stale Laws

1 CommentSeveral commenters
indicated that State agencies need a
Strong-Federal mandate to support their
efforts to obtain new legislation that will
facilitate d comprehensiveperiodic
review and adjustment progranu-They
suggested that j 3CEL7Q(aH10j be
expanded to specifically require States
to adopt laws that provide far: (1) A
guantitative standard for adjustmeoL (2)
agency subpoena power that may be
enforced ad ministratively and (3) adear
statement that agreements between
parents settling child support obligations

2. Comment: A few commenters statec®’e contrary Jo public policy.

that waivers should not be given to
Slates with computer systems that do
not currently generate notices. States
should be required to program m
computers to generate notices.
Response; affective October1.1995,
States are required to have in effect
Statewide automated child support
enforcement systems. However, mart}’
States do not currently have a
comprehensive automated system. Any
automated system developed to meet
the 1995 requirements for a Statewide
system must produce mandated notices
of collections. We believe itis
reasonable to allow a State that cannot

Response: Section 303.3 sets forth
specific Federal requirements for review
and adjustment of orders effective
October 13.1990- Congress allowed
States discretion in'developing their
plans for how and when child support
orders m effect in the State will be
periodically reviewed end adjusted
between 1990 and 1993. In 1993. more
stringent requirements become effective
requiring reviews in certain cases at 30-
month intervals. As States develop their,
plans and enact legislation
implementing review and adjustment in
the States, we encourage them to
consider authorising agency scopoena
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power that may ba enforced
administratively, and otherwise
facilitating the review and adjustment
procesa in anticipation of the 1993
statutory mandates. The OCSE is
funding several demonstrations related
to periodic review and adjustment, and
we are committed to widely
disseminating knowledge of desirable
practices employed by the
demonstration States or learned*
elsewhere across the country. However,
we do notbelieve such specific
mandates were intended by the
Congress with respect tn States' review
and adjustment activities between 1990
end 1993.

W ith respect to stipulated agreements,
any child support obligation
incorporated within such agreement
must be set in accordance with State
guidelines for child support awards, or
there must be a written finding or
finding on the record by the courtor
administrative agency determining that
the guideline amountis unjustor
inappropriate In the particular case- (See
final rules on presumptive guidelines’
published May 15.1991 (56 FR.2233S)).

2. Comment: In respause to the
requirement that States have laws
effective October 13.1990 requiring that
States have procedures forreview and
adjustment of child support orders, one
commenter.contended that this
timeframe was unreasonable as it would
be virtually impossible to have State
law enacted by October 13.1990.

Response.: Section 46G(a)(10) of the
Act was enacted on October 13,19S3.
This permitted States a full two-year,
implementation period within which to
encct legislation and.procedures in
order, to be In compliance with the.
requirements effective on October 13,
1990.

X Comment'One commenter
requested that 533270(d)(1) be changed
to permit States to apply for an
exemption from the required State law
criteria, for review and adjustment. The
commenter indicated that under certain
circumstances a State could
demonstrate that procedures forreview
and modification wouTdnot increase the
effectiveness and efficiency ofifs Child
Support Enforcement program"baaed on
thu coat of implementing these
procedures.

. Response: We haver*vined paragraph
S 302370(d)(1) to eliminate reference to-
specific mandated, procedures. By
referencing 530270(8) in itxentirery.
States may request on exemption from
any mandated.procedure, induding
review and adjustment of orders.
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Exemption requests must meet.the
requirements o SE-AT-83-ia
(December 20.!'@),

4. Comment: Onecommenter asked
whether OCSE haa the authority to
direct the activities of courts-orother
agencies eerving non-1V-0 clients-in
regard to review and modification of
support orders;

Response: OCSE does not have the
authority under the Family Support Act
to direct the activities of courts or other
agencies with respectto review and
adjustment oforders fh non-1V-D cases.
However, the State in order to have an
approved State IV-D plan, may need to
enactlawa and procedures which bind
the courts and other authorities involved,
in the review and adjustment of orders
being enforced under the 1V-D program.
As directed by the-Congress, the
Secretary of HHS is also conducting a
study ofthe impactofextending review
and adjustmentservices toman-1V-D
cates.

‘Sectian30X4—Establishment ofSupport
Obligations

1. Comment: Several commenters
urged OCSE to puttimeframesin a
separate sectfon. Independent of the

-timeframes forestnbEshing.suppart.

orders setforth in.fi 303.4.because 90.
days is insufficient time for.review and
adjustmentin certain-cates such as
interstate cases.

Responser We have not included
timeframes for review and adjustment.in
5303.4(d)-because we agree that .
separate timeframes for review and
adjustment are-warranted. SU tesfrave
flexibility in their plans forreview and
adjustmentto indicate how and when
child supportorders wdl be periodically
reviewed and adjusted fbrtfce three
years commencing on October 13,1990.
Therefore, we are not setting timeframes
forreview and adjustment in this findl
rule. We address timeframes for review
and adjustment of orders in a separate
regulation tn be issued governing .
requirements effective.on.andafrer
October 13*1993.

State Responsibilties and IV-D Agency
Responsibilities-

1. Conw\enb. Questions, ware raised on.
the State's responsibilities as
differentiated from,the IV-D agency'a
responsibilities. One commenternoted
that the Language oLPublic Law. 100-tAS
distinguishes theState'a duties which
may be carried,out by the IV-D agency
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ot by some other arm of tha Slate from
‘other duties which are specifically-the
responsibility of the State IV-O agency.
The commenter furthernoted'that
proposed 5 303.8 reflected this
distinction in the description of the
State's responsibilities for conducting
the review and adjustment process; The
commenter was concerned thatthe
preamble rationale contradicted this by
specifying that the IV-D agency most
respond to requests forreview by the
absent parent forreview and
adjustment.

The commenter presented the
fo’Jowing rationale: The review and
adjustment section, of Public Law 100-
435.clearly distinguishes between the
“State" and "State child support
enforcement agency*” or IV-D agency.
Under that section*some duties lie
generally with the State,whichmeans
that they may be carried outfcytbe.lV -
D agency, or by someother arm of the
State, according to the individual State
scheme. Other duties-are assigned jo the
State child supportagency,and *re_.
specifically the responsibility of that
entity..

Section 466<aJ(10)(A) states, “The
State must at therequest of either
parent subjectto the.order, or (at the
request) of d State child support
enforcement agency, initiate a review of
aucfa.order, and adjustsuch order, as-
appropriate, in accordance with the
guidelines' * ** The statute makes a
clear distinction betweenth* “State”
and the "State child support
enforcement(or IV-CJ agency.* a
distinction that is recognized throughout
the Federalregulations, most
particularly in the.definition 45 CFR
301.1*There. “State"'la. defined a* "the
several States, the District of Columbia,
the Commonwealth of Puerto Rica.the .
Virgin Islands, and Guam.” while “IV-D
agency" (the State child soppart «
enforcement agency referred to in the
Family Support Act) is defined as “the
single and separate organisationalunit
in the Slate that has the responsibility
for administering-or supervising the-
administration of the. State plan under
title IV-D of the Act." To Interprettha «
statute any otherway wodd require the
1V-O agency torespondtan requestfor
modification from>ltself.a function not.
within its power to-provide, and by its
term* contradictory.

This distinction, between the dutiesof
the State and those of tha IV-D agency
is crucial. Slate child support
enforcementagrades were created-'
under title fV-D of the Social Security
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Act with a apecific goal and purpose: to
reduce AFDC dependency and promote
family economic self-sufficiency. by
establishing and enforcing child support
awards. This is a valid State purpose,
carried out by one State entity. Yet
States have many goals and interests,
carried out by many entities. Slates
have, for example, an interestin
creating just and impartial forums for
the resolution of disputes and protection
of all State citizens. Commbnly, this
State purpose is realized through the
State court system, quasi-judicial
processes. State administrative
processes, or some combination thereof.

Response: We agree with the -
commenter's characterization of the
statute and believe itis the best way to
accommodate divergent State processes
for establishing/adjusting child support
awards. Therefore, $ 3032 reflects the
distinction between the State and the
IV-O agency in the description
contained therein of the State's ' e
responsibilities for conducting the
review and adjustment process.
Throughout the provision, the regulation
consistently describes the duty of
conducting the review and adjustment
process aa a State responsibility. This
appropriately reflects the Act which
does not specify the IVr-D agency (or
any other State entity) as the apecific
focus for the State's responsibility to
conductreviews and adjustments. The
commenter wa* correct in pointing out
that our statement in the preamble
should have stated that the State, not
the IV-D agency, responds to the absent
parent's request forreview and
adjustment At thbs Slate's discretion, the
forum for review and adjustment may be
the State court system, a Slate
administrative process, or some other
mechanism.

These regulations appropriately
reflect statutory language which places
responsibility forreview and adjustment
with the State. However, while this
allows States to develop review and
adjustment processes within appropriate
forums or agencies In the State, itin no
way relieves the State of the
responsibility to meet Federal
requirements, as a condition of IV-D
Slate plan approval, or from the
consequences specified by statute
should they fail to do so.. .

States may allocate the various
review and adjustment functions as they
see fit between the administrative
agency and the courts, or based on the
availability of administrative, quasi-
judicial, and judicial processes. By
virtue of their varied administrative and
judicial structures. States may choose to
allocate differently the screening.

Federal Register / Vol.

57. No. 333 [ Friday. July 10. 1992 / Rules and Regulations

renew, and adjustment functions, with
some conducting much of the review
process in the administrative agency,
while others place the review process in
the adjudicatory body, whether it be
through quasi-judicial or judicial
process, or a combination thereof.

We urge Slates to examine the work
underway in those States with
Federally-supported demonstration
projects or who are otherwise pursuing
innovative approaches to carry out
review andadjustment For example,
both Florida and Colorado review and
adjust orders using the judicial system
but attempt to obtain obligor and
obligee stipulations to a modified order
prior to filing a motion to adjust in court.
Delaware uses the IV-D administrative
agency for some processes and the court
forothers. Delaware is testing two
review and adjustment processes: a
mediation process using the existing
structure and a mail-based stipulation
process, thereby requiring two separate
sets of procedures. Oregon uses the IV-
D agency for the entire review and
adjustment process. The Oregon agency
found advantages to using an
administrative process, including the
,Efact that it was less costly and that
hearings could be conducted with the
parties by telephone.

The regulations woold allow States to
address issues which arise in some
States where there may be a perceived
.conflict of interest for a IV-D agency
attorney, such as representing or
advocating for an obligor seeking a
downward adjustment The fV-D
agency must provide services deemed
appropriate and in the best interests of
the child. In cases in which application
of the guidelines indicates the
appropriate support awerd amount is
less than the obligor Is currently
required to pay, we do not believe there
will be a conflict for the State 1V-D
agency to serve primarily an
administrative function rather than that
of legal advocate and present these facts
to the decision-maker.

Section 3033—Review and Adjustment
ofChild Support Orders

Scope ofAdjustment—Section
3033(a)(1) .

1 Comment:Several commenters
suggested that the regulatory language
refer to “adjustment” rather than
“modification” to be consistent with the
statutory language. They indicated that
the useof the term “adjustment” would
enable States to change the support
award amount in accordance with
guidelines without having to otherwise
show a change in dreamslances
necessary to warrant a modification.

which may be required by Slate
statutory or case law.

Response: We concur with the
suggestion that regulatory language be
consistent with statutory language.
Therefore, we use the term “adjustment”
instead of “modification™. In addition,
we are using “orders"” Instead of
"obligations*as "orders” It the term
used in section 46S(a)(10) of the Act.

2.Comment-One commenter
requested that we add a definition of
“support” to include the availability of
health insurance coverage as a basis for
triggering the modification process.

Response: Under current regulations
at | 30321(b)(1). the IV-D agency is
required to petition for health Insurance
that is available to the absent parent at
reasonable cost In cases Inwhich there
is an assignment of supportright* to the
State end the custodial parentdoes not
have satisfactory health insurance ether
than Medicaid, and in other cases when
requested by the individual applying for
services. Rather than define “support"
we believe it is more appropriate, and
achieves the same goal, to define
"adjustment” to mean an upward or
downward change in the amount of
child support based upon an application
of State guidelines, consistent with the
requirements at 530226, far setting and
adjusting child support awards and/or
providing for the child’s health care
needs through health insurance or other
means.

3. Comment: One commenter asked
whether the IV-O agency is responsible
for modification of alimony provisions
ofan order. The commenter questioned
mortgage anu schooling provisions when
treated as supportin an order, and
suggested that IV-O services be dearly
limited to situations where child support
is explidtiy spelled out. Applications for
services should be rejected if other
factors are weighed heavily in the
original order.

Response: Section 103 of the Family
Support Act specifically provides for
review and adjustment of child support
orders only. Clearly, under the law
which this regulation implements,’
review and adjustment does not extend
to aspects of the decree other than child
support. The law links the'review and
adjustment process to use of guidelines
forsetting child support awards. *
Therefore, neither the law nor these
regulations provide an avenue under the
IV-D program for adjusting spousal
support awards. Under $30271(a)(2).
effective October 1.19S5, the State must
secure support fora spouse or former
spouse who is livirg with the child or
children, but only if a support obligation
has been established for that spouse and
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the child support obb'eation is being,
enforced under the title IV-O Stale.plan.
Furthermore, these regulations are not
meant to create an avenue under the IV-
D program forreview and adjustment of
ancillary provisions for orders, such as
custody or visitation rights. The IV-O
agency should inform the applicant of
what services are available,under the
IV-O program; what other services may
be available and the cost thereof, and
wbatservices the IV-D agenhy may not'
provide.

Definition ofParent—Section 303U3{a)(2}:

1. CommerrtrOne-commenter .
requested os to-deGne parentto inclade
"custodial-parent, non-custodial parent
or any custodial beneficiary";

Responser VVecomplied with this
request in our definition of parent. This,
will ensure that the appropriate persons-
effected by mreview and/or adjustment
will-be contacted during tile process.

Z CommentSeveralcommenters-
asked!that'the.-definitionof "parent"'be
extended to include State FV-E and
Medicaid agencies.

Response:.wWe-.ha.vgdefined “parent”
to- include ar.-y custodial parentornon-
custodial parent (crnfarpurposes of
requesting.a review,,any person or
entity who may-have standing to request
an adjuatmenl-to the child.rapport
order). We have not furtherdelineated
what persons or entities-may be «
considered a "parent” forpurposes of.
review. While werecognize that,
generally;-, the parties tar child support
order are the two parents, other
custodial placements for children
receiving IV -D services are possible,
under which an Individual or entityacts
In the ilead ofa parent-Farexample,,a
child for whom child support is due
under an order may be infooter care
placement and receiving.services
through the State 1V-E program.
Certainly, if the State is either a party to
the underlying support order or. under
State law or procedure; has standing to
beingor intervene ina legal proceeding
foradjustment of the amount of child
support, the State.lI'Y-E agency could
request a review in such a case.

CommentSeveral commenters
raised concerns about providing review
and adjustmentofordersin Medical
Assistance Only [MAO],cases. One
commenter noted that such cases have,
medical supportrights,assigned to the.'
Medicaid Agency, not to tho-1V-D
agency. Another commm ter requested
MAOQ' cases be treated as noa-AFDC
caaea as there isnochild support
assignment.

Response: KornAFDC appGcants for.
Medicaid services are required to.assign
medical supportrights to the State as a

condition ofreceiving Modicaidond are
treated as nan-AFDC-ecus under the-
IV-D program. See final regulations on
providing-sexvicea in these case*
published February 26.1991 (58 FR
7368). The 1V-O agency la-required to
seek health insurance coverage in these
cases inaccordance with | 30331.
However. if. the. custodial parenthas =
satisfactory health.Insurance coverage
orthe orderrequires the.absentparent
to provide health Insurance coverage,
the State must review and.adjustdis-
order only upon.request ofthe absent or
custodial parent.

DefinitionofReriw —Seedon
303.8(b)(3)

1. Comment One commecnter
requested the definition ofreview be
placed with other definitions in 8 3033.
for clarity.

Response: We agree thatall the.
definitions pertainingto review should
be in one.section. Herefcre, we have
placed the definition,ofreview in
83033(8).

Z CommentSeveral commenlera
requested thatwe notrequire "complete,
accurate, up-to-date” Information as
partofourdefinition ofreview to allow
States to Impute Income laa;paoeniw ho'
may be unemployed orunderemployed
or for whom rio income information. -
could be obtained.

Response: We agree with thi«_
suggestion andhave deleted these teips
in the final'regulation. "Review” la
defined as an objective evaluation.of
information necessary for application of
sthe guidelines. Income may be imputed
(a a party by adecisiuainakn; when
appropriate, and permitted under State
law and procedures.

3. CommentA commenter suggested
that review and adjustment be defined;
as a “legal proceeding before a court or
administrative, body -at'which a new
supportaward fs determined by.
engaging farfact-finding to determine
those facts necessary for the calculation
of a supportaward'under the.State's
guidelines and determining,what the
new award ibalfbe” Another
commenter suggested thatreview be
defined as an administrative, quasi-
Judicial or judicial process:.with aright
of appeal. .

Response: We agree nrilfi these
commenters and Lavs Incorporated their

.concepts Inithe defihQfpn'of"tevfew".

The definition of “review” Is "an
objective evaluation, conducted'through
a proceeding before-a court, quasi-
judicial process,or administrative body,
or agency, of information necessary for
application of (he Staie's-gnidelinrvfor
support to detErmincifi] the appiopriate
support award amount, andfii] the need
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to provide forthrhealth care needs of
the child(cen). through hedthinsurance
orother means-The definitionirbroad
enough to allow erX|b|I|t5{ concerning
where the review takes place to
recognize variances in State processes
across the country. Therefore. States
may decide the appropriate fotum for
conducting r*views.

Plcn for Review and Adjustment—
Section 303A(b)

Written, and PubBcly Available Plan—
Section 3C3Ji(b)(1)®

1. CommentOne commenter feft.that
public availability of the plan >orreview
and adjustment would'be too
burdensome..Another commenter
recommended public input to the State's
plan for review and adjustment.

Response: W¢ have reviewed these
sug?estlons and believe ii isimportant
for the plan to ba avafikbltla the. public.
This requirementneednothe
burdensome if Statea publican-where
one may. goto examinea copy ofthe
State's plan which, ta available. lor public
inspection..Although there tana
requirem entto have.lnput,we gncourage
States to ask forand respond to pubGe
comments.

Z CommentOne commenter
suggested we maintainthe distinction
between, the-StaleVt plan, for review and
adjustment and.theStatel7-D plan in
the final rule end preamble.

Response: We have maintained the
distinction between the State's-plan fot
review and adjustment and the State
IV-O plan by noting as-appropriate. the
title IV-D State plan orSlate's plan for
review and adjustment:

Commitment ofResources-«

X. CommentThe proposed regulation
required that-the plan nruat"* * *show
the commitmentof mmmmrs.nerrsrary
to review orderxirialLIV-O cases,upon
the request ofeither-parentsubject to
the order or of d State child support
»nfnrrement agency.” Miiin»min
commenters.asked for a definition ot
resources and felt that Itwould be
difficult for d Slate to show the
commitment ofresources. They pointed
out that this requirement Isnot specified
in the Family Support Ad nor in any
other peTtfarenSregulation.

Response: In.response to many
comments, stressing how difficult it
would be for States to.show the-
commitment of:resource*, we are-
deleting this proposed requirement We
believe the requirement is unnecessary
because existing regulations-at
530323(c)(5) require SUtaa to hav«™*n
organizational structure and sufiicieoT
resources to meet program requirements-
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including performance and lime
standards contained in Federal
regulations. This includes adequate
resources to establish and adjust
support orders.

Targeting Casesfor Review

J. Comment: Numerous commenters
requested that we delete the proposed
requirement that the plan must target
cases forreview between 19fl0.and 1993.
and modify orders, ifappropriate, in IV -
D cases in which there is an assignment
of-anpportrights to the State because
there is no justification for giving
priority to public assistance clients over
non-public-asaistancc clients. One
commenter asked whether a State plan
can specify reviewing only AFDC cases
with support orders over 10 years old.

Response: We have deleted this
requirement from the final regulation.
From October 13,1990 to October 13,
1993. the IV-D agency may request
review fn those cases that meet the
criteria forreview -and adjustment under
the State's plan. This is consistent with
Congressional intent to allow States
flexibility during the first three years of
review and adjustment of orders. We
encourage States to seriously explore
and test innovative processes during
this period. States should use the period
between October 13,1990 and October
17'1993 tn prepare and plan for more
stringentrequirements In 1993.
However, we strongly encourage States
to target for review and adjustment the
oldest cases or those cases that seem
ripe for review (particularly those in
which there is an assignment of support
rights to the State) in anticipation of the
1993 requirement that specifies “* * *
the order is to reviewed not later than 36
months after the establishment of the
order or the most recent review * * **
(See also responses in next section for
discussion of the need for States to
anticipate Impact of reviewing most
orders over three years old effective
October13,1933))

W ith respect to'revicwing only AFDC
cases with supportorders over 10 years
old. a State's plan forreview and
adjustmentmay not exclude large
categories of IV-D cases, for example
nan-AFDC cases, entirely.

Which Orders MustBe Reviewed

L CommentOne commenter
recommended we make clear that the
State must Initiate a review at the ,
request of either parent only if the case
meets the criteria set out in the State's
plan.

Response: Effective October 13,1990.
each State is required to have developed
and implemented a plan for the review
and adjustment of orders. The plan must
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indicate how and when child support
orders in effect in the State are to be
reviewed. Between October 13.1990 and
October 12.1993 each State's plan
would specify adequate thresholds,
grounds, timeframes or other conditions
governing the review and adjustment
process in the Slate. We agree that upon
receipt of e request from either parent or
the IV-O agency, a decision to review
and adjust ifappropriate, must be made
based on the State’s plan.

W hile Slates are given latitude in
conducting reviews according to
individual State plans between 1990 and
1993, we advise States to consider
implementing the 1993 requirements
from the very beginning in both statute,
where needed, and in the Slate’s plan
for review. This would ensure a
minimum of disruption from an
administrative standpoint, as well as
encourage a more rapid Implementation
of the program changes that Congress
envisioned. Between now and 1993.
States should plan to review their
existing 1V-D cases in which support is
assigned to the Statennd the orders will
be more than three years old by October
13.1993. States should anticipate the-
statutory requirement that, effective
October 13,1993. the State mustreview
and adjust ifappropriate, mostorders
in AFDC cases which have not been
reviewed ox modified within the past 36
months. Some States Lave implemented
plans under which the entire AFDC
caseload is being reviewed in equal
monthJy-prtiportions (and opportunity is
being given to the parties in non*AFDC
cases to request a review) in advance of
the October 111993 effective dale, so
that the number of cases with orders
over three yean old wiii be fewer on
that date, and more manageable.
Advanc'.' planning in recognition of the
potential impactjof, and mandatory
requirement for, the periodic review of
cases at three-year intervals is a prudent
consideration.

2. Comment Several commenters
have requested clarification of the
State’s responsibilities as of October 13,
1993. They would like to know whether
all cases that axe 36 months old or older
are immediately subject to review on
October 13.19S3. if there is an
assignment of support rights to the
State. These commenters argued that the
State merely has to.begin a process to
review such orders on that date and has
until some future date, perhaps 3 years
later, to complete reviews on all old *
orders.

Response: Section *t66(a)(10)(B) of the
Act specifies * * peginning 5 years
after enactment of this paragraph or
such earlier date as the State may
select the Stole must implement a

process for the periodic review and
adjustment of child support orders being
enforced under this part under which
the order is to be reviewed not later
than 36 months after the establishment
of the order or the mostrecent review

* The statute requires this review,
and adjustment ifappropriate, in most
AFDC cases but only upon request in
nan-AFDC cases. Therefore, starting on
October 131993 States are required to
review child support orders in AFDC
cases that are 36 months old or older
unless the State determines the review
would not be in the bestinterests of the
child and neither parenthas requested a
review. The statute does not allow
Slates an extended period after 1993 to
complete reviews in old orders.

W e disagree with commenters that
States should be given additional time
after 1993 to review and adjust orders
over three years old. Congress has given
Slates five years to prepare for-the 1993
requirements and did riot Intend a Slate
to wait a full five years after enactment
of the Family Support Actto begin to
review old orders. States have
considerable advance notice in order to
adopt any necessary laws, to anticipate
the number of cases potentially needing
review when the 38-month requirement
becomes effective, and to otherwise
address the operational implementation
in a meaningful way. Further delay
would only result in children being
deprived of the appropriate amount of
financial and medical support to which
they are entitled. Therefore, starting in
1993 Is not enough: States should be
anticipating the impact of the 1993 date
and should be working to reduce the
number cf old orders which require
review. Slates are strongly urged to
begin this process as soon as possible so
that it is not too cumbersome a task in
1993.

X Comment One commenter asked if
the review is to be initiated or
completed 36 months after
establishment of the order or of the most
recent review.

Response: A review must be initiated,
not completed, within 30 months after
establishment of the order or the most
recent review.

4, Comment Commenters suggested
that States be w luired to adopt criteria
that are broac _ad irdusive. thus
ensuring tLrt orders that have never
been update d or are very old will
autom atical y qualify: that AFDC and
nan-AFDC cases be treated the same;
and that no category of cases is
systematically excluded from review.

Response- Slates have discretion to
establish conditions and circumstances
to qualify a case forreview in their plan
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forreview und adjustment. However,
they cannot categorically exclude any
segment of the caseload. e.g, non-AFDC
cases or interstate cases in which there
is an order in the State that can be
adjusted under Slate law.

5. CommentOne commenter asked
whether the plan can identify
circumstances that would no', warrant a
review. Commenters asked whethera
request may be rejecting if it is deemed
frivolous. Another comme iter noted that
the plan adopted by the State should
articulate the standards which ike State
will employ in determining whether an
award will be subject to review!

Response: States' plans for review
and adjustment must articulate how and
when orders in the State will be.
reviewed. This means the Slate’s plan
must address what the process for
review and adjustment is, as well aa
under what circumstances an order will
orwill not be reviewed and adjusted.
Therefore. Slates should adopt plans for
review and adjustmentoforders which
articulate standards and criteria for
rejected requests aa frivolous, such as
frequent requests where there is no
indication of a substantial change in
circumstances. If the criteria for review
articulated in the State's plan are not
metina particular case in which review
has been requested.'the State may
dfecline to conduct the review.

f. CommentThe majority of
commenters recommended that
inconsistency with the guidelines be
adequate grounds for adjustments,
regardless of whether ibe orderwas «
established under the guidelines, unless
the inconsistency is considered
negligible under the State's procedures.
The commenters argued that the award
amountindicated by the guidelines is
rebuttable, thereby permitting an
opportunity to present additional
information that may have been taksn
into consideration in setting the original
award amount

Response: Section 466(a](10)(A] of the
Actrequires that orders be adjusted, as
appropriate, according to the Slate's
guidelines. This rule applies regardless
of whether or not the original order was
established under the State's guidelines.
Sectioa 467 of the Act and regulations
published on May 15,1991, at 45 CFR
302_56 require guidelines to be used os n
rebuttable presumption in setting all
child support awards. We agree that
informatics applied in setting the
original order and still relevant may be
presented during the review to rebut the
smount of support indicated by the
guidelines.

Because of the discretion givin to the
States during the first three years of
review and adjustment we are not
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mandating that inconsistency with the
guidelines be adequate giounda for
adjustment between 1990 and 1993.
Many State laws require proof of a
substantial change in circumstances
before adjustin’” an order and
inconsistency with the guidelines would
not currently meet that test Stales are
encouraged (o adopt quantitative
standards (percentage and/or fixed
dollar amounts or both) to determine
whether an inconsistency is sufficient to
justify an adjustment

7.CommentOne commenter stated
that no guidance is given as to whether
and under vrhat circumstances the 1V-D
agency has an affirmative duty to
request a review. The commenter
suggested that regulations could further
define IV-D agency responsibilities by
directing that the TV-D agency request
reviews in all cases in which (a) the
supportrights have been assigned to the
State: fo) the,IV-D agency determines
that the present award is.lower than the
amount likely to be ordered under the
State's guidelines and the difference is
not negligible: and (c) the agency
determines that said review would be in
the best interests of the child.

Response: W hile we have not
specified in this final rule governing
1990-1993 requirements under what
circumstances the IV-D agency has an
affirmative duty to requesta review, we
strongly encourage States to include the
commenter's suggestions in their plan
forreview and adjustment. Affirmative,
aggressive action during the period prior
to October 1993. will ensure an easier
transition to the more stringent
requirements that become effective at
that time.

3. CommentSeveral commenters
asked how a Slate documents a review
when automatic matches with
appropriate databases indicate that
modification should not currently be
pursued. .Another commenter asked
whether computer matching of IV-O
cases against wage reporting systems,
public assistance records,
unemployment insurance rolls, etc.
constitute a review assuming neither
parentrequests a review. Another

rmmenter asked how a review is
defined when the State initiates an
evaluation of cases by applying certain
criteria to computer-generated case
listings and matches these against other
databases. Several commenters
questioned whether notices need to be
sent to parties where pre-screening
indicates that no modification would be
warranted under the State's guidelines.

Response: There is no requirement for
pre-screening or pre-review, but Slates
may place pre-screening procedures In
their plans forreview and adjustment.
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These pre-screening procedures may
identify cases with low potential for
adjustment. A State's plan between 1990
and 1993 establishes under what
circumstances a review will be
conducted. A State ianotrequired to
review orders absent arequest for a
review by a parent or IV-D agency -«
between 1990 and 1993 unles* its plan
requires it to do so.

Some States, however, are reviewing
cases whether ornot thereis d request
This is especially worthwhile In AJFDC
cases given the requirementforreview
of most orders in AFDC cases which is
effective October 131993 However,
regardless of the basis forreview. States
should not rely solely on computer

- matching to conduct a review as it may

not ensure up-to-date, complete and
accurate information necessary to apply
the State's guidelines. Incooducting a
review, it may be necesaarjqiajjbtain
information from the parti*i*faiaddition
to use of the automated resources. -

Oregon, in its final report on the «..
review and adjustmentdemonstration
project, determined that disposition of
cases using their Partial Automated
Review (PAR) procedure often took
longerand was more labor intensive.
Experience showed that the new sward
amounts computed by PAR after
accessing automated data sources were
frequently based on incomplete data as
to earnings or allowable deductions.
Accordingly, the parents usually
submitted additional information so that
a new calculation had to be performed.
Moreover, theprelimicary results
obtained under PAR created false
expectations in many situsturns, with
the consequence that stafftime-was
consumed in respondingto.parents’
complaints when the final result was
lower or higher than expected.

It is important to recognize tLe
distinction between review and “pre-
screening". Pre-screening of cases
against automated records in
accordance with the State's review and
adjustment plan to determine whether a
case qualifies fora review is
appropriate. However, pie-screening
does not meet the definition of a review
as specified in {303A(a)(3k Therefore, a
complete review must be conducted ifa
case meets the conditions far hrview
under a State's review and adjustment
plan. Otherwise, the specification In the
statute that a review will produce a
determination that an order should be
adjusted or that no change is necessary
would not be mcL The advance notice ia
only required if a review is to be
conducted.

A Comment Some commenters had
concerns about the use of pro se
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processes. One commenter
recommended thatwe cleariy state in
reguintienethat*Slate is not requited
to review arid adjust an orderifthe
parties elect to proceed on their own,
either ptOM or with a private attorney.
Anothercommenter asked whetherthe
requesting party cnn proceed with a pro
se action without the IIM > agency being
involved Commenters questioned
w hetherthe agency can recommend use
ofa proce processiftha case does not
meettha criteria- formodification but»
parentInsists it take place.
Response:Estabiiefaing pro se "
processes: forseeking adjustments Jo
orderssimplifies the process and
ensures access-tn review* foranyone
wha may seefcsn.adjustment. If a party
elects,tn proceed on their oven behalf,
either pro se orthrough, private, counsel,
the Statoiaoatrequired tarerie-urthe
order octeak an adjratmmt: Prase Kits
caabe offered:when a.ccqnatEor
review sard adjustmentdaeanotmget
the Stabetr ctitesia forreview under its
reviev. *ad adjustment, plan. At leoat
ontr.State-,which;utilgp an.
administraiavejeview and adjustment,
procasj.hea aiprore-do-it.yourself' kit
forcourtadjustment oforders. This kti
ia provided.to reqaestocsiia.case*,which
the IV -0 agency baa deemed,through a
preliminary, review dn-nofcmeel the.-
criteria for review under tha State's,
plan. In addition, the kit i*.provided tm
(1) Requestors who.thaagency deemed
da.not qualify far a-review. those
who.meetthe agency crileca but.prefer
court review. (3(;those-,whose-change-in
Income lathe tp.asoo.for therequest,but
recompiitatioa using the guideline* daea
not meettha-required mini.-ruim.
threshold, for adjii*tnieoL.(4i those,
requoators.who claim a special,
drmunstancx caquiring.court,
determination, and. C5jthose cases, in
which, tha sgpniry finding i« rlinm-prt m
and cannot.he resolved. through
supervisory review.Tha.Stato's fcc.'m
foapro.re adjustment can.be.judicial,
adminislative or a.comhina‘ion.of the
two.

Advance Notice-of. /tim er*—Section

2. Commtu.- Ti,~. ?:vo 2
indicatedcoafusiou.ai fc wtiu ia enhPu-J
to an advance notice of review. One
commenter suggested'having, different
types of notices required when one
parly to a case request* a review as ;
compared to when the Slate W hales a
review. Another commenter
recommended that each parent be
notified of a review.

Response: The State must notify each
parent ofa review rvgarbler* of whether
one or both ofthe parties requeafelJ the
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review or the state initiated the review.
One form of notice can be used whether
a parent, both parents, or the State
makes the request for review.

Z Comment:One commenter asked if
the purpose of the 30-day advance
notice is tn advise the parties thata
review which,could result in
modification with be conducted: or tn
advise the parties thaia.completed
review indicates a modification is.
appropriate. In addition, this,commenter
alsawantedto-know if thismeans that
thereview cannot ba conducted until
the 30-day period expires. -

RespoaserThe purpose of the 30-day
advance notice required under
§ 301fl(h1{2Jfix) ia In advise the parties
thata review will be conducted and tn
givv th.cn an opportunity to submit 1
pertinent information. Centrally, as
required by the statute, the review
cannotba conducted Butd the3dday*
expire. HOWBVEr; tha pertieemayfointly
agree to-waive this 30 day requirement
Following d review, another notice Is
required under £ 3C37(bj(2)(vfadvising
each parentofany adjustmentor
determination that there should be-no
change in the child supportswartf
amountend ofeach parent's rightto
initiate proceedings to challenge the
adjustmentordetermination within ut
least 30"calendardays afterthe date of
the notice.

m Comment: There were several
comment* on notifying parents ofthe
likely outcome o fthe review in the.
advance nnlin»., Hn> mmm>nlw
requi-virA Ka notified ir. th>»
advance notice ofreview oh (1) The;
amount,of the,proposed adjustment. (2).
u date hi; which,d party mustnote an.
objection. (3jthe.dito and.time of the
proceeding and (4J the adjustmeolar.
determination that there should.be-no
change.

RespotrarrRprama thtreview baxnot
taken place, the.advancenntictof
review required under | 303-8$>j£23(iii5
should not include the amountof the
proposed) adjustmentor dais by which a
party mtcrt «00>an objection. {See-
earlier c& coasioo about tha results of
the Oregoc-deourostration project’s
fartial AutomauedRaviewaad notice-to
parenta.yihe-noticyihould indnde-
detail* aboutwhen and-where-the
review \/iff take place: as weB e» any
neceasery faifbrnretfon- the-parties must
provide the-Stotr. The-proposed-
adjustment ordeterminution that there
should'be- m*change- tn-the order and
date by which objections can be made
ore speafied in the uotice to-the parties
required- under f 3C3-hfb)f2Hvjwhich ia
provided after the review rs completed.
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4. Comment- Several commemerr
inquired about providing advance notice
and subsequent reviews of support
orders to parents who had not been
located. They asked whether the State
can forward the notice to the last
address of record.

Response: Generally, notices cannot
be sent to individuals whom the Slate is
unable to locate. However.ITpermilled
by Slate due process requirements,
notices by publication or by mnitrrig to
tha last known,address of record may be
used. Ifa party Inan.ordercannotbe
located, the Stale _uty be unable to-
recure infocmatinn necessary to conduct
the review. If the Stale cannotproceed
w ith the review because ofinadequate
information, the case fileshoald he.
documented and.no review v/rmld be
required until location cfTcrls.required
under i 303-3.are successful/

asked feeclarificationaboal whether
the-requirement to notifyparties- of a.
proposed review is satisfied by sending
the partieacopies ofaUgal pleading
such as a compiainkatpetition to-
modify ogan ariTTTfnistrs"Ju« Tintir» of.

review- . .

Response: Sending, tbs-parties- copies,
ofthe complaintor petition to adjust the
order will sathfy thezzgniremeat.to
provide advancenoticeofe-strvicw ti-
the copies am seni 3&days before-the
complaint arpehficairheanL.

d Corrnnee.trOne gmrmw ifer aider d us
to remore the requirementte wait 30>
days beioreinitialing tira review after
lecdhig the advancenotin:so that rh<*
review could be commsacxd-
Immediately apoo salretina td the-case.

R&spans*: The3tSdayadranca notice
ia mandated by statute.retd cxmratbe
deleted, hraddition. 30day*,allow*
adequate time to-gad»rinformation
necessary’to cooducttha review.
However, a* iodicated pw vrrasiy.
parties may jointly stipulate to-* waiver
ofthe 3Qdly reqvimnent..

7TCommentTherewaran inquiry as
to whether the noticerequirement
applies in AFDC and fostercare eases.

Response:Seciicn 303J(f>)f2)Ofil
requires Slaterto send advance notice
to "notify each parentsubjectto a child
supportorderhreffectin the State of
any review of the order at feast 33
calendardays before commencementof
the revfevd*in cnyPf-D case in which
an orderis to be reviewed.

Requiring-Partnixta ProeiderNecsesary
Information

2. Comment Several commenters
recommended thatwe require that
support orders require parties to the
order to pro-ride information necessary
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(o conduct a review. Another
commenter felt it is unreasonable to
assume tat either party will provide the
necessary information. There were
question* concerning safeguarding of
shared Information.

Response: A State may require in its
advance notice that each party provide
specified information necessary to
conduct the review. States are also
permitted and encouraged to make the
provision of information a requirement
in the support order. Stales must make
every effort to obtain and*use
information necessary to apply the
State's guidelines. States should attempt
to secure the necessary information by
accessing employment security or other
records rather than relying totally on the
parties to provide the information. With
respect to concerns about safeguarding
of ahared information under
§ 303.21(a)(1). the use or disclosure of
information concerning applicants or
recipients of support enforcement
services ia limited to the purposes
directly connected with the
administration of the plan or program  *
for Child Support Enforcement and
AFDC programs, among others.

2.CommentCne commenter asked us
to clarify that requests for information
to accomplish the review be sentat the
same time as the notice ofreview.

Response: We encourage the States to
request specific information needed to
accomplish the review in the advance
notice of review.

3.CommentA number of commenters
raised concerns about financial
information. One commenter asked that
we define the income verification
process, whether the parents can be
provided with court-approved financial
affidavits and if wage reporting
information can be required to be
verified with the payor prior to review.
One commenter asked whether sending
financial statements is sufficient
advance notice of a review. In addition,
they asked whether a review may
commence if all documentation is
received before the 30-day period
expires.

Response: The State may send
financial statements to be completed by
parties as part of the advance notice of
review. However, the parties must be
notified that a review will take place 30
days following the notice. W ith respect
to starting the review as soonas <U
Information is received, section
40fl(a)(10)(C)(i) of the Actrequires
Slates to notify the parties 30 days
before commencing the review.
Therefore, the Stale must wait the full 30
days before starting the review unless
the parties jointly Agree to waive the
requirement. The necessity and extent of

57. No. 133 / Friday, July 10. 1992 / Rules and Regulations

income verification ia determined
according to State standards and
guidelines.

4.CommentA commenter asked us to
require States to sdopt taws granting
IV-D agencies administrative subpoena
power.

Response: We are not requiring States
to enact such laws in this rule because
of the flexibility given States by the
Congress to develop processes for
review and adjustment overthe 1990-
1993 period. However, we encourage
them to do so as a means of improving
their ability to obtain information. One
of the demonstration States, filinois.
found legislation enacted giving ,
subpoena power to the administrative
agency to be very beneficial. The Illinois
IV-O agency reports that the
information gained from employers is
useful not only in assessing the financial
status of the responsible relative, but
also in updating addresses and locating
the absent parent The use of
administrative subpoena power has
reduced delays in the filing of motions
as the legal representatives do not have
to wait for additional evidence to
support their findings. In Colorado,
another demonstration State, the IV-D
agency issues edminisnative subpoenas
to any obligor who fails to return an
affidavit for child supportissued with
the initial notice. The administrative
subpoenas require the non-responding
parties to bring the requested financial
information to an adjustment hearing at
the rv -0 office. Obligors who fail to
respond to the administrative subpoena
may be served with a motion to compelL
which requires a court appearance.
Because information on the financial
situation of both parents is necessary
for application of Colorado guidelines,
administrative subpoenas may also be
served upon non-AFDC obligees who
fail to return affidavits.

Post-Review Notice ofResults andRight
to Challenge—Section 3tXL3(b)(2)(v)

1. CommentOne commenter fell 30
days to challenge ~“readjustment or
determination that there ahouid be no
adjustmentis an unnecessary anti time
consuming step. Another commenter
recommended allowing 30 days to
appeal the decision.

Response: This requirement ia
mandated by section 4€C(a)(10)(C) of the
AcL States are required to notify each
parent "of a proposed adjustment (or
determination (hat there should be no
change) in the child support award
amount and (that) such parent is
afforded not less than 30 days after such
notification to initiate proceedings to
challenge such adjustment (or
determination),”
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2.CommentOne commenter asked if
the notice of results of the review could
be an order ofareferee, a
recommendation of a mediator, or an
administrative finding subject to judicial
review, rather than a letter without legal
impact.

Response: Any of these alternatives
are acceptable, if they are acceptable
under the State's law and procedures.

3. CommentOne commenter inquired
how the post-review notice requirement
relates (o the right to appeal when
review is conducted in a judicial setting.
The commenter felt thatthe proposed
regulation was written is such a way
that the court notification cannot
substitute for IV-D notice aa the court
will not "propose™ a modification.

Response: The post-revicw notice is to
inform each parent of the result of the
review and the rightofeach parent to
challenge the adjustmentcr
determination, not to adjust by initialing
proceedings within at least 30 calendar
days after the notice. In jurisdictions
that permit “de novo" review in these
instances, the parties may present-
additional information at the hearing or
appeal. The post-review requirement
can be met by States with traditional
judicial processes aa long aa any.party
to the order has not less than 30 days to
challenge the determination. Since we
befieve appeal ofa dedslcm meets the
intent of Congress, 5i:--8fb)(2)(v) refers
to any adjustment to the order. Our
charge is to minimize any duplication
of. or delay in. the process as long as an
individual’s due process righto are
protected.

4. CommentOne commecnter
suggested the challenge occur within the
modification process to eliminate some
of the duplicate notices.-waiting periods,
and guessing about what the court will
do.

Response: While objections can be
raised and supporting evidence offered
during the process, a challenge to the
finding by the decisionmaker cannot be
raised until the results are reported to
the parents. Upon notice of the results,
either or both parents may decide to
challenge the results.

£ CommentA commenter asked if
the regulations need to specify whether
the challenge to the review is bo be
beard through an administrative or
judicial process or whetheritis up to the
State.

Response: States have discretion and
authority to designate the appropriate
forum for hearing challenges to
adjustments or determinations that there
be no adjustment to the order.
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Miscellaneous Questionson the Audit
and/nterstate Process

1. Comment: One-commenter naked
whether* State vrnuldHe subject to tn
auditexception,ih following the criteria
in the State'™* pLanforreview ami
adjustment. the State reject* a frivolous
request for review.

Response: The State would not be
subjectto an audit exception ifit
follow™ it* plan.™.criteria, for review-arid
adjustmentofordera.

2.CommentOracommenter asked
haw Stale* will ba audited.against the
2990-review and ad[oatmeal
requirement*.

Response: The State* will be audited
to determine if they ace in substantial
compliance with requirements for
review and adjustmentor orders
efTective October 13.129CL In arnnrrianm*.
with the rcquirementi-ofi 3G3.fl.and the
State** plan forreview and adjustment,
established Inaccordance with £ SOUL

Z Comment:Niimemuacommrats
were made regarding the need for
explicitguidance and requirements,
governing. Interstate. processing of
review and adjustmentreqn-sls-

. Response: Because of the complexities
of interstate review and'adjustmentand
State.flexEH Ity wfihrespect tn.review
andadjuscnenl fcatw«emI99G and 1993.
wa *re-allowing.Statesto.determine
how bestto perform review and.
adjustmentin Interstate cases foe those
three years-fmtwill address specific
interstate castprocessing-requiremenia
beginning October 13.1993, under
separaterule. .

Between October 13,1990 and
October 12,1993, the States must have
established State pten fori-evihw and
ad' uhaent amfimplementand follow
tht e-ptans. Interstate casea mostbe
prorwied according to-the requirements
of 5303.7. rfan initiating-ShrteserTris a
request for review and adjustment to the
re*pending State, the responding State
must decideif the review, is appropriate
in accordance-with Itsplan forreview
and mind adjustthtorderifappropriate
and pannfoted under Ox State law.

UL tmmediate.Income. W ithholding

Section 30X100— W agttarIncome
Withholding

Genera} WithholdingRequirements

X.Comment.Onecommenter asked
thnlwa clarify that the wagft .
withholding requirements apply to
spousal supportwhen such, support is
included tn the child support order being
enforced by the Stata.

Response: Spousalsupport must ha
withheld in cases where,tach supportis

included, in the child supportorder being
enforced under the title IV-B SLateplan.
Z Comment; Section 303.100(a)(2)'
requiresthat,in addition to the amount
withheld la pay tha n m m ) mazxth's
obligation,the amountto.be withheld
must include an amount to be applied
toward liquidation of overdue support
A cnmnvmlerrJarfflpridnil ih{«.
requirementwill pose problems for
Stales because ofrequirements- lot

presumptive guidelines at -45 CFE.3QZfld.

The commenterwasconcerned that
judges,may be encouraged todetermine
theamount of the obligation sry-rtrrlirvg
to the guidelines, but then allacnU ts
portion of that amount to-be applied to-
overdue support, thereby reducing the
amountavailable forourenl support.

Response: Neither the wage
withholding requirements of this section
northe presumptive guiddioes
requirements at 45 CFR 3Q2LSasupport
this.interpretation.GuideUoa» are used
tO del*rmtn«-th» rmd»rtyjng”fcllg»Hfin
not the paymentschedule.The total
amcuntto.b«. withheld to satisfy current
and overdue support!*subjectto
limitations contained In.paragraph (ajp)
regarding ma-rimnm amrmafn »ltnur»A
under the Consumer CreditProtection
Act(CCPA).Inany case, amounts
withheld mustbeused Sraitosntisfy
currentsupport and any additional
amounts applied to.satrirfy ajGwarages.
Thepresumptive guidelines.should not
be uedas ehhex a basis,ata limitfor
determiningthe amountto be withheld
to satisfy arrascages.- "

3.Comment: One commentsr asked. -
thatwe define overduesupport for
purposesoiwagewithholding.This
commenter vuu concerned that [nvome
paternity cases the initial supportsward
contains. In addition,to-current support,
a supportdebtfoe a prior period sod
shouldcotbeconsidered arrearage* for
purposes of wage vdthholdznj*.

Response:Section 301J. defines
overdue supportas * deHnquere
pursuanttoan obligation determined
under a-courl ardeter Mlabhshed under
State law. A supportdebtcreated far a
prior period in aa initial support order
entered prior to November 1. T90O.
wouldnotmeetthe conditions
established In.| 333.loafed) naan,
arrearage qualifying for trigyring
initiated wtihhrJdtofy
wouldactredeel payment* , which the
absentparentfaded to-mak* undera
support coder, Lm, payments which
accrued,pursuantto * supportorder-sad
which were not paid timely, la cases of
immediate vdthhofdmgunder
5303.100(h), an amount applied to
reduce thisdebt may be inducted in the-
total amountto be withheld. However,
the existence of such a support debt
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would not preclude In* obligor from
meeting the requirementsfar good cause
or an allri'iBrtii-garrangrarrnl under
paragraphs (b)(1J(i}and(d) if the order
requires an amountto bepakl
periodically toward liquidation- of the
debt.

4. Comment:Onecnmnentrrasked
that paragraph (a)(3), fimiliitg- withheld
amounts to the limitrimposed'by-the
CCPA. be cross'referenced with
paragraph (a)(9) alhrwing-State* to
extendl-vitfihordJng-to income other th tn
wages.

Response: We dGdnotrcrna
paragraph (aH9l*arequested because
the CCPA limits under ISDiILC. 1673(b)
apply only to periodic paymentof
m m pw i<nlijin for perianal services,
whether denominated as wages, salary,
commission, hnnus. or otherwise,
including perindir. psymarrts pursuant to
a pension.or retirement.program.and
includingpayments-nadac-titf* Hof tha
Social Security Actfordiaahility. since
those payments,are baaadao coverage
'‘earned, through wages orsalaries. Some
States may extend withholding toother
forms of income (State-lottery wvmfnp.
dividend payments,etti which dotnot
fall within the CCPA.defmrtimro£
compensation foepezMDal oezvtor;and
would therdhrroptbe-aihjectto the-
CCPA limits. . . [

5.CommentA camtasegfer asked that
we.darify the requirement in-paragraph
(a)(4) that withholding must occur
withoutthe need forany amendmentto
the order invotved orany otheraction
by the courtorentity thatissued it
since provisionsunderthirsection may
require hearingson mistakes of factat
paragraph (e) orw horw ~ttra requires
the court oradmhrisltstf*a entity to
reverse a good cause flhding.

Response: We agree,and have added
the phrase”other than,thslrequired or
permitted under this xectfnn" la the end
of paragraph (4b Far example. a return
to court may he appropriate or
necessary taicverse a good cause
finding, cancel an alternative
arrangement, or Implement, withholding
upon the custodial parent'srequest, if the
triggering arrearage hasnot been meL In
casesof triggered withholding, returning
to courtto-amend thaunderlying support
order to provide lor wkJbholdicg- is
explicitly prohibited. Aswe stated
previously to.response tecomreents in
the final nde on tap!ententetkm af the
Child Support Amendments of Iflflt (30
FR 19623). the requirementat 466(h)(2}
ofthe Actdoes netruleouta judge
signing; a withholdingacdec. if this
pracera don.netinvolve« beancg or *
courtappearance.
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6. Comment:A number of commenlcn
responded to the proposed change In
paragraph (a)(5). that. In cases where
there is more than one notice for
withholding, the State must allocate
amounts available, but In no case shall
allocation result in withholding not
being implemented for one of the
families. Several commecnter* felt that
the proposed change was not specific
enough and that it would not j-emedy the
problem of unequal orunfair allocations
adequately. A commecnter pointed out
that a State could satisfy this
requirement by allocating a token
amount (one dollar) in withholding for
one of the families involved. Some
commenters wanted the language to
require the court oradministrative
authority which issued the support
orderfs) to allocate amounts, not the IV-
D agency. Other commenters felt that
any change to the former requirement,
which allowed States to allocate
according to theirown criteria, would
further complicate an allocation process
already misunderstood by many
families. Some commenter* felt that
allocation was an iosurmoun' Ue
problem at this time and shot *v*be
regulated untilfurther study."Fin-ay,
one commenterinsisted that this
allocation policy could result. In
situations where an absentparenthas
two obligations only one of.which is for
current supportin the family with the
order forcurrent support receiving the
entire allocation snd the other femily
none.

Response: W e believe thatthe
clarification in paragraph (a)(5). which
will ensure that allocation will result In
each family benefiting from withholding,
reasonably addresses the problem. We
do not agree this clarification
complicates allocation or that a State
would allocate a token amount to a
family. We agree that, in giving carrunt
supporta priority, Insome cases an
allocation by the IV-D agency will result
in withholding not being implemented
for the family which is owed arrearages
only. However, other enforcement tools
such as Federal and State income tax
refund offset are available.

7. Comment: Many commenters
strongly objected to the proposed
language In paragraph («){7)(ii) that
withholding could be terminated when
the absent parent requests termination,
withholding has not bceolem m a ted
previously and subsequently initiated.
and the absent parent meets the
conditions foran alternative
arrangement Many commenters fell that
withholding should only be terminated
according to paragraph (a)(7)(l). Le.,
when there is no longer a current order

57. No. 133 / Friday,

forsupportand all arrearages have been
satisfied. Several commenters also felt
thatallowing termination for any other
reason would be contrary to the intent
of Congress in establishing immediate
withholding. Other commenter* objected
to allowing the absent parent to request
termination, noting that terminating
withholding would never be consistent
with the best interest* of the child.
Several commenters claimed that
termination procedures would be
administratively burdensome, requiring
costly staff time to deal with requests
and additional staff time to re-apply
withholding when arrearage*
subsequently occurred. Other
commenters claimed that States had in
many cases Biready restricted
termination based on assurances by
Congress that immediate and constant
wage withholding are the best way to
assure payments snd. protect the well
being of children. Some commenters
expressed their concern that, ifa
subsequent alternative arrangement fs
allowed, some absent parents would
subjet.i custcviial parents to undue
pressure. One commenter pointed out
that in its Slate 50 percent of all
collections are through wage
withholding and that 75 percent of all
obligor* eventually accrue arrearages.
Another commenter felt that if the
custodial and absent parents wanted
termination after implementation of
withholding, the IV-D case should be
closed. One commenter asked thata
good cause finding be added to the
criteria for termination.

Response: Inresponse to these
comments, we have provided that.States
who believe that termination of
immediate withholding should be
restricted have the authority to do co.
Paragraph (a)(7)(i) now requires that, for
all cases, the State must have
procedures for promptly terminating
withholding when there is no Longer a
current order forsupport snd all
arrearages have been satisfied. States
who wish to afford the absent parent the
added opportunity to request
termination at an earlier date have the
option at paragraph (aX7)(ii) to provide
for this if withholding has not been
terminated previously and subsequently
initiated and the absent parent meets
the conditions foron alternate *
arrangement set forth under paragraph
(b)(3). We agree that States who
expressed concerns regarding the
termination of withholding, the
subsequent occurrence of future
delinquencies. and the unavoidable
administrative burden if arrearages
again occui. should have the aclhorirv
10 limit termination, if they so choose.
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8. CommentSeveral commenters
objected to the requirement at
paragraph (a)(8) that the State have
procedures for promptly refunding to
absent parents amounts which have
been improperly withheld. One
commenter asked that we make dear
that this referred only to withheld
amounts retained by the State, since if it
were otherwise, the State would have to
recoup the overpayment from the
custodial parent Anothercommenter
asked that this "new" requirement be
deleted, since if withheld amounts have
been passed on to (hr custodial parent
the absent parent should pursue
reimbursement from the custodial
parent Tins commenter fell it would bo
administratively burdensome to the
State and the absent parent should use
remedies under Slate law. Another-
commenter suggested that it would be
administratively simpler to allow the
IV-D agency to credit the absent
patent's account

Response: This is nota new
requirement: it Is a restatement of
former paragraph (a)(10).This provision
does not refer only to withheld amounts
retained by the State Any amounts
improperly withheld, even if they have
been sent to the custodial parent most’
be promptly refunded by the State to the
absent parent Subsequent to the refund,
the State may attempt to recover any
amounts sent to thr custodial parent
Federal funding is not available under
45 CFR 30460 for these refunds. GMB
Circular A-S7 precludes Federal funding
for "any loss arising from uncollectible
accounts and other claims and related
costs." However, this does not preclude
the State from negotiating directly with
the absent parent understate law to
apply the refund to other arrearages cr
future support’

Immediate Withholding

2. Comment: Several commenters
objected to the provisions establishing
exceptions to immediate withholding
which were set forth in paragraphs
(b)(1) and (2). These commenters felt
that the provisions for good cause and
for alternative arrangements would not
meet the goal of immediate withholding
for all case* and would be
administratively burdensome tn States.

Response: The provisions for good
cause and alternative arrangements are
mandated by the statute at section
*fIB(b)(3)(A) of the Act However, as
stated in the preamble to the proposed
rule, we are aware that tome States
have laws and procedures which do not
allow exceptions to immediate
withholding for good cause and/or
alternative arrangements. Slates have



30676

Ilie option of applying for an exemption
from these provisions in accordance
with regulation! at 45 CFR 30270(d) and
program instructions at OCSE-AT-88-12
dated December 121903 If they can
dera jnstrate that the enactment of the3e
requirements would not increase the
effectiveness and efficiency of the 31016
Child Support Enforcement Program.

ia paragraphs (b)(2)(f). *ad (ii) must both
be met, or if the phrase “at least” meant
that meeting one of the conditions was
sufficient for d finding of good cause.
Response: Both remaining conditions
must be metaa the minimum criteria far
a finding ofgood cause.
5.CommentOne commenter
recommended that there would be other

2. Comment: A number of commentergasons for allowing good cause beyond

responded to oursoUdlation of
comments on whether the establishment
of escrow accounts should be included
an conditions for good cadse and/or
alternative arrangements. M ost favored
requiring escrow accounts in the amount
equal to the support payable fortwo
months as a condition for both a finding
ofgood cause and for an alternative
arrangement. One commenter urged that
the escrow account be for an amount
equal to one year's support. Another
commenter recommended either an
escrow account ora formal electronic
funds transfer as an alternative
reqaircvaenL Several commenters stated
that such a requirement would ensure
that the family would continue to
receive supportupon a default In
payment. One commenter suggested that
escrow accounts be allowed as an
option. .

*Response: Although.many
commenters advocated requiring escrow
accounts in an amountequal to the
support payable fortwo months as a
condition for both a finding of good
cause and an alternative arrangement,
we have not mandated escrow accounts
becausethere isno evidence of the need
for Federal regulation fn this regard.
Federal regulation* at 45 CFR 303.103
already require States to have in effect
and use procedures which require that
absent parents post security, bond or
give some otherguamr 2Tjto secure
support In appropriate cases. Certainly.
States who believe this to be a valuable
tool may require an escrow account at a
means to ensure that funds are available
should the obligor become delinquent.

3.CommentOne commecnter pointed
out that the proposed requirements that
the absent parent agree to keep the IV-D
agency apprised of hisor her current
employex and information on any
employment related health insurance
coverage at paragraphs (b](2](lii) and
(b)(3) for good causa and alternative
arrangement*, respectively, were
duplicative of the requirement at
paragraph (a)(IG) for all withholding
orders.

Response: We agree, and have
eliminated these provisions from
paragraphs (b)(2) and (3).

4. Comment Or.* commenter asked if
the conditions for reaching a
determination ofgood cause contained

*

- the best interest of the child, such as

extraordinary hardship on the obligor.

Response: The provisions of
paragraph (b)(2) are minimum
requirements, and Slaiea may establish
criteria in addition to those sat forth in
this rule. However, we do net believe
that an automatic withholding of
support from an obligor's wages should
constitute an extraordinary hardship.

6. Comment Several commenters
claimed that the establishment ofa
definition for good cause was an abuse
of regulatory authority and that
alternatively, courts should be required
to provide written Justifications of their
good cause findings.

Response: Although the statute did
not define good cause, we have used our
authority under section 1102 ofthe Act
to set these requirements because we
believe that Congress intended that
immediate withholding would be
implemented In most cases.

7.CommentWe received many

mments In response to our solicitation
of views regarding whether the State
should be a required party, rather than a
party at Slate option, to any alternative -
arrangement between the absent and,
custodial parents in an IV-D case in
which there is an assignment of supportm
righti to the State. Several commenters
fell thatthe Slate should be a required
party in all IV-D cases, not fust those in
which support right* have been
assigned. These commenters were
concerned that it would be unlikely for
any alternate arrangement to be in the
best Interest of a child «nH that'State
oversight was needed. One commenter
favored the State being a required party
in oil cases because of the
administrative burden caused by
subsequent delinquencies. Another
commenter asked that the States not be
precluded from being a required party to
an alternate agreement in any 1V-D case
because there should be no distinction
between cases with assigned support
and those without. Some commenters
recommended that the Slate be a
required party only in AFDC cases
where both the State and the Federal
governments had a vested interest In
securing support for those in need of
public assistance. A number of
commenters favored the language in the
proposed rule, allowing the State to be a

Federal Register / Vol. 57. No. 133 / Friday. Juiy 10 1992 / Rules and Regulations

required parly to any alternate
arrangement at State option in casea if
which there ia an assignmentof support
rights. One commenter asked if the
phrase “at State option” meant that the
option would allow individual county
jurisdictions within the State to exercise
ornot to exercise the option.

Response: The final rule retains the
language in the proposed rule allowing
Slates the option of requiring the State
to be a party to a written alternate
arrangement in cases in which there is
an assignment of supportrighti to the
State. Since opinions on this issue
varied so greatly, we believe that States
should be allowed the flexibility to
choose the beat approach. Any State
whjch believes itis essential for the
State to be a party in any case involving
assigned support may to require under
this option. If a Stale chooses to
exercise this option, it may establish
procedures which allow locsL *
jurisdictions discretion for State
involvement based on the circumstances
of the case.

B.CommentSeveral commenters
asked for clarification of the
requirement that the written agreement
be reviewed and entered by the court or
administrative authority.Several
commenters wanted the final rule to
explicitly require that the court have the

Nauthority to approve the written
agreementand notto enter agreements
found to be inappropriate. Other
commenters were concerned that the
court or administrative authority could
substitute ilsjudgnent for that of the
parties if the review included approval
authority. These cnmmrntereaigcd (hat
the final rule specify thatthacourt or
administrative authoritycould not
disapprove alternative agreements.

Response: The statute at section,
466(b)(3)(A) deariy requires the court or
administrative authority to determine
whether good cause not to implement
withholding exists. The statute does not
create a similarrole forthecourtor
administrative authority with respect to
written agreements foralternative
arrangen.-jta. We have used our
regulatory authority only to require the
courtoradministrative authority in
these cases to review snd enter such
agreements in the record.

Initiated Wage Withholding -

1. CommentOne commenter
requested that the definition of
payments which the absent parent has
failed to make at paragraph (c)(1) bo
based on the 'bsent parent's established
payment schedule (Le- weekly,
biweekly or monthly payments).This
commenter reasoned that withholding
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thould be initiated if the absent parent
missed any one payment

Response: Section 466(b)(3)(B) of the
Actrequires that In cases not subject to
Immediate withholding, the wages of an
absen; parent shall become subject to
withholding on the date on which
payments which the absent parent has
failed to make are at least equal to the
support payable forone month. The
requirement la based on the amount
which is owed, not when it is'due.
However, the statute at section
466fh)(3)(B)(iii) allows States to
establish an earlier triggering date if
they so choose.

Z CommentAnother commenter
asked that the regulations ahouid make
provisions for potential changes in
States' laws which may allow violations
of visitation agreements to trigger
withholding.

Response: Matters pertaining to
visitation and custody are separate from
support and should notbe used to
triggerwithholding. Withholding should
not be used as a punitive measure,
particularly for reasons which do not
relate to child support

3. CommentWe received many .
comments regarding paragraph (c)(I)(ii)
which requires that in cases not subject
to immediate withholding, withholding
be implemented on the date the
custodial parentrequests that
withholding begin, ifthe State
determines, under such procedures and
standards $s it may establish, the
request should be approved. Several
ronunentt rs stated that the custodial
parent should no; be allowed to request
withholding if the absent parenthad not
accrued a qualifying arrearage. One
commeDter stated that such a provision
was inconsistent with the requirements
for advance notice to the absent parent
when arrearages occur. Another
commenter claimed that this provision
could be used by the custodial parent to
harass the absent parent. One
commenter questioned why a State
swould Implement wilhho'ding if the case
is not before the court far modification
or there is no arrearage. A doover
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to be triggered, without regard to
whether there is an arrearage, on the
date the custodial parent requests it. if
the State determines, in accordance with
such procedures and standards as it
may establish, that the request should
be approved. Therefore, States must
establish procedures which specify the
circumstances In which a custodial
parentrequest for withholding will be
granted in cases not subject to
immediate withholding and in which the
30 day triggering arrearage has not been
met. If the State determines that
withholding will be implemented under
those procedures, the absent parent
must be given advance notice ofthe
withholding in accordance with
paragraphs (c}{2) and (d)(1). Moreover,
the procedures and standards adopted
by the State for approving the custodial
parent's request should prevent
harassment.

In establishing its procedures, a Slate
should consider whether it Is
appropriate to require further action by
the court for cases in which there has
been a determination of good cause not
to implement Immediate wage
withholding, an alternative arrangement
exists oran order was established or
modified prior to November Z 1990. For
example, a State could optto remove *
the good cause determination ornegate
an alternative arrangement before
withholding is initiated. Although we
encourage Stales to adopt simple
administrative procedures to ensure the
timely initiation of custodial parent
requests, wc believe that States should
also ensure that their procedures extend
appropriate protections to the non-
custodial parentas well

Advance Nodes to die Absent Pare:'tin
Initiated Withholding

Z Comment The majority of
commenters weqp concerned that the
requirement thatthe State send the
advance notice to ti #absent parent
within 5 working days of the appropriate
date under paragraph (c)(1) was
unrealistic. Several commenters
suggested that a 15 working day
timeframe was more feasible, while

commenter felt that this provision would mother commenters were in favor of 10

add to the enforcement tools available
under title IV-O and would provide a
bridge between the former withholding
requirements and those mandated
through immediate withholding for those
cates which have supportorders e
entered before November 1,1990. This
commenter recommended that the
provision be further strengthened by
specifying that, for cases in which
support rights had been assigned to the
Stalfc. the State may request that
withholding.be implemented.
Response: Section 46G(b)(3)(BXii) of
the Act explicitly requires withholding

working days. Another commenter
stated that the 5 day timeframe could
only be metwhen all State support
enforcement programs are fully
automated. One commenter felt that
establishing any timeframe for this

lrequirementviolated the statutory

mandate which provides that the wages
ofan absent parent become subject to
withholding on the appropriate dale
identified in paragraph (c)(1). A
commenteralso pointed out that
advance notice to the absent parent was
not necessary in cases where the absent
parent had requested withholding.
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Response: We agree that the proposed
5 working day timeframe waa too
atringenL Consequently, we have -
changed the timeframe forsending the
notice of withholding to Ilheabsent
parent to within 15 calendardays of the
appropriate date in paragraph (c)(1)
which requires initiated withholding
under certain conditions in cases where
the wages of an absent parent are not
subject to immediate withholding.
Although the statute requires that the
wages ofan absent parent become
subjectto withholding on tha date
identified in paragraph (c)(1). we realize
that itis unrealistic ta expect that the
notice be senton that data, although it ia
clear that the State must have in effect
procedures which identify the date
when an action lakes place which
triggers withholding.

The fonnir regulations for
withholding at ( 301100(a)(4) addressed
this issue by requiring thatthe State
take steps to implementwithholding on
the appropriate date..We believe that <
the most realistic approach to ensuring
that timely action takes place Isto
establish measurable timeframes far this
requirement The revised requirements
at section 466(b) of the Atf eliminated
the requirement that advance notice be
sent to the absent parent on the day
wages become subjectto withholding.
Because Congress deleted this
requirementitisreasonable to allow
States time to send the notice.
Moreover, the 15 calendar day
timeframe parallels several other
requirements under regulations for
program standards in 45 CFR part 301

Finally, we agree with thacomment
that it is unnecessary for tho advance*
notice to be sentto the absentparent
when the absent parent has requested
that withholding be implemented.
Moreover, we would point out that
notice of withholding t* not required in
cases subject to immediate withholding
or in interstate cases in which the
absent parent ha* previously received
notice of withholding.

2. Comment One commenter asked if
the requirement at proposed paragraph
(c)(2). that the State mustseed advance
notice to the absent parent within 5
working days of the appropriate date
underparagraph (c)(l)if the absent
parent's address U known or. Ifnot
known, within 5 days of location,
referred to obtaining on address or
verifying Chat the absent parent Is ni the
location.

Response: The extent and specifics of
verification procedures ore left to the
Slates. The State most ensure the absent
parent™* due process right* under State
law are protected.

3. Comment: A number of commenters
were concerned that the requirement at



30678

proposed paragraph (c)(3). providing
that In cases where there has been a
finding of good cause, withholding not
be implemented upon request of the
custodial parentunder paragraph
(c](D(ii) until the finding had been
reversed, was unauthorized by the
statute. One commenter asked that the
regulation should specify that the
supportorderrequire thata good cause
finding ceases only upon a qualifying
delinquency. Anothercomfnenter
claimed that reopening a good cause
finding would resultin a misuse of the
Stale'* resources.

Responser We have eliminated the *
specific regulatory provision that a good
cause finding must be reversed before
the custodial parent's request for
withholding can be approved. We
recognize that the statute provides both
fora good cause exemption from ,
immediate wage withholding and for
custodial parerts to initiate wage
withholding by request without .
providing guidance tin which provision
takes precedence. However, the law
does require that States must have in
place procedures to review and approve,
ifappropriate undertheir procedures
and standards, a custodial parent's
request Therefore,we believe that
States s -ein the best position to
detl.tuDie the circumstances under m..
which a custodial parent's request will
b« approved. We mge that States
consider the issue ofremoval of good
cause determination when they develop
their review procedures/but will not
require that it specifically be included in
theirprocedures.

4. CommentOne commenter
recommended that proposed paragraph
(c)(4), providing that die only basis for
contesting a withholding is a mistake of
fact be changed torequire that if the
amountofcurrentoroverdue support is
atissue, the court should be required to
modify the support order to reflect the
correct amountofsupportorarrearages
and issue the withholding notice rather
than r qulring an additional hearing on
a claimed mistake offact

Response: This is a restatement of
former language at ( 303.100(a)(4).
Section 466(b)(2) of the Actrequires that
withholding must occur without the
need forany amendment to the support
orderinvolved or forany further action,
other than those required under section
466, by the courtor administrative
authority which Issued the support ]
order. Any State law or procedure (other
than to reverse a determination of good
cause, cancel an alternative
arrangement or implement withholding

Procedures When the Absent Parent
Contests Initiated Withholding

1. Comment:One commenter asked
that the final regulation provide that the
State procedures required at paragraph
(e) when the absentparent contests
initiated withholding include the right of
the custodial parentto contestany
claims.

Response: While we have notrequired
such procedures to include the custodial
parent's right to contest the claim, any
procedure conducted pursuant to
paragraph (e) with respecttn a claim
that there is a mistake of fact should
provide an opportunity for oil relevant
evidence to be presented, including
evidence from the custodial parent.

Notice to the Employerfor Immediate
and Initiated Withholding

Z CommentOne commenter asked if
the provision at paragraph (f)(1)(li),
requiring the employerreportto the
State the date OQ.whlch an amountwas
withheld, was intended to establish the
date of collection for purposes of
distribution or the initial date ofreceipt
for meeting program standards
timeframes. .

Response: The date the wages were
withheld establishes the date of
collection for distribution purposes at 45
CFR 302-51; it is not used as the initial
date ofreceipt In the State, which starts
measurement of the timeframe within
which support must be sent to the family
,under requirements at 45 CFR 30222.
Provisions at 45 CFR 30251(a)(4) require
that. with.respect to payments made
through wage or otherincome
withholding and received by the IV-D
agency on or after January 1.1889, the
date of collection for distribution
purpose* In ail IV-D cases must be the
date of withholding. If the employer fails
to report the date of withholding, the IV -
D agency must reconstruct that date by
contacting the employer or comparing
actual amounts collected with the pay
schedule specified in the court or
administrative order.

Z CommentOne commenter
recommended that the requirement at
paragraph (I)(1](li) that the employer
send amounts withheld to the State

within 10 working days he changed to 30 .

calendar days. This commenter
maintained that since the statute at
section 466(b)(6)(H) requires that
methods most be established by the
State to simplify the.wllhliolding
process, and employers find it simpler to
send one monthly payment, the
timeframe should be extended.
Response: The 10-day requirement has

at the custodial parent's request) which ' been in effect since May 18.1885. We

require* a return to court in order to
implementwithholding is contrary to
this rtgnirement-

believe that to extend this timeframe
would be inconsistent with
Congressional Intent that support
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collected be expeditiously distributed.
3.Comment We received several
comments objecting to the proposed
requirement at paragraph (f)(I)(xi) that
the notice to the employer must indicate
that the absent parent Isrequired under
a support order to provide health
insurance coverage. One commenter
stated that such a requirement would
involve both the IV-D agency and the
employerin a meaningless task, since, if
the obligor does not sign op for
coverage, the employerhasno authority
to compel enrollment. Another
oommenter pointed outthat the 1V-D-
agency farequired to enforce health
insurance requirements in support
orders. One commenter pointed out that
the rvV-D agency had no authority to
require employers to take acticm based
on the information provided and such
information would not assist the
employer in complying with the
withholding order. Anothercommenter
feltthat the requirementneeded
strengthening and should be amended to
require the employerto report quarterly
the obligor's insurance company name,
policy numberand dependents covered.

Response: We agree that this
proposed requirement will not assist in
enforcing health insurance requirements
and have deleted it from the final rule.
However. States with such authority,
fndnrling Minnesota, Washington and
lowa; may provide such language in
theirnotice to the employer. In addition.
States at their discretion may choose to
require employers to provide quarterly
reports of the obligor's Insurance
company's name, policy number and
dependents covered. In addition. Oregon
has already moved in this direction
through a modification of quarterly
employer reporting for employment
security purposes.

4. CommentA numbercfcommenters
objected to the requirement at proposed
paragraph (f)(2) that In a case of
Immediate wage withholding the State
mustissue the notice.to the employer

'within 5 working days cfthe effective

date of the order, or oflocating the
absent parent Some commenters argued
that the 5 day requirement was not
realistic in light ofadministrative factors
beyond the IV-O agency's control. One
commenterrecommended a timeframe
ofl10working days; another commenter
recommended 15 working days; and
another commenter favored SOcalendar
daysi Several commenters also pointed
outthat marking the timeframe from the
effective date of the supportorder
would be impossible in some instances
since some orders are made effective
retroactive to the date s petition for
support la filed or the date a paternity
action is instituted. The*e commenters
recommended that the timeframe
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commence from the date the order is
entered. Another commenter suggested
that the requirement be changed to
within 5 working days of the receipt or
the order by the IV-O agency.
Response: We have changed the
timeframe in the final rule to 15 calendar
days. This provides a more realistic
approach and is consistent with other
timeframes established in this rule and
in regulations for program standards.
W e also agree with those comtaenters
who pointed out the difficulty in
complying with n timeframe which
commence* with an “effective” date and
have changed the final rule to provide
that notice to withhold be sent to the
employer within 15 calendar days of the
date the supportorder is entered.

Administration o f Withholding

1. Comment: One commenter was
concerned that the proposed
requirement'at paragraph (g](2)(ii) that
the Stale may designate only one entity
to administer withholding in each
Jurisdiction will mean that every wage
withholding action In every.support
order in the State willbecome a IV-D -«
case. This commentercomplained that
this situation would result in increases
in workloads and additional tax burdens
on Slate and local taxpayers since there
is no Federal financial participation in
cases where an application for IV-D
services has not been made. It was
suggested that since Congress
authorized a study regarding the impact
of immediate withholding in non-1V-D
cases, thisproposed requirement should
not be issued in final regulations until
the results of the study ore available.

Response: The-requirement for only
one wage withholding entity in each
jurisdiction applies only to
administration of withholding of IV-D
cases and has been in effect since
October1.1985. States have the option
of establishing a separate mechanism
for the administration of withholding for
non-1V-D cases.

2. Comment: We received comments
responding to the proposed requirement
<l paragraph (g)(3) that effective
October 1,1995, States must be capable
of receiving withheld amounts and
accounting information which are
electronically transmitted by the
employerto the Slate. One commenter
stated that the requirement was
premature and that the Issue should not
be regulated until procedures for
transmitting support payments have
been agreed upon by OCSE and the
National Automated Clearing House
Association (NACHA) and the process
of transmitting payments has been
tested. This commenter suggested that
the proposed rule be withdrawn and
that OCSE promulgate this requirement

in 1995. Another commenter fell that this
rule should appear Instead in
regulations for automated systems and
that it include procedures for all
collections, such os transfer of interstate
payments and collections from county
depositories to the State agency
responsible for distribution.

Response: This provision was drafted
in anticipation of the requirement that
all States have operational automated
child support enforcement systems by
Octoberi. 1995. We believe that it is
important that States have as much
advance notice of this requirement as
possible so that this capability can be
included in the design of their
automated systems. States are
encouraged to extend this capability for
all collections. We are currently
pursuing a national initiative on this
issue in cooperation with NACHA. The
goal of this projectis to develop a Child
Support Convention, a set of procedures
with a selected format to be used by

employers to electronically tratisfer
-income withholding payments and -
standardized data elements which will
contain case related Information about
the withholding. As part of developing
these procedures we have contacted all
State IV-D agencies for assistance, and
will continue to involve the States in the
ongoing developments.

Interstate Withholding

2. CommentWe received many
comments regarding the proposed
requirement at paragraph (h)(1) that
States may register orders from other
Slates only if it is for the sole purpose of
establishing jurisdiction for enforcement
of the order, does not confer jurisdiction
forany other purpose, and does not
delay withholding. Most commenters
strongly supported this requirement, and
several stated that support orders from
their States had been registered by other
States when interstate withholding had
been requested and that the underlying
order was subsequently .modified
downward in the responding
jurisdiction.

Several commenters recommended
strengthening the requirement. One
commenter stated that the phrase “does
not delay" would not assure compliance,
since some Slates would claim that
registration did not delay enforcement
compared to their procedures for full
URESA registration. Another commenter
recommended that the final rule prohibit
'‘any registration whatsoever of the
support order by the responding State.
One commenti. claimed that the
proposed requirement was designed to
allow a certain State to continue to
registerorders, with resulting delays,
and suggested that any registrauan was
not consistent with Congressional
Intent
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Finally, one commenter recommended
that there be no restrictions on
registration. This commenter argued that
the belter procedure is to allow the
responding State to modify the order as
necessary to enforce the other Slate’s
order through withholding. The
commenter claimed that the proposed
language dearly prefers administrative
process forinterstate wsge withholding
and that the limitations on registration
were not feasible for judicial situations,
since the absent parent may raise ability
to pay defenses to enforcement. It was
argued that this situation would
necessitate a delay in enforcement of
the order, induding wage withholding
and thatsuch delay illustrates the
futility of separating enforcement and
adjustment authority. The commenter
further maintained that the complexity
of the subject requires careful
coordination with ongoing efforts of the
Commission on Interstate Child Support
authorized under section 128 of Public
Law i(XM8S.and the National
Conference of Commissioners on
Uniform State Laws (NCCUSL) which is
redrafting URESA.

Response: We do not believe that an
absolute prohibition on registration of
orders for the purpose ofwage
withholding is feasible at this time due
to the varied legal and administrative
systems among the Stqtes. However, we
do agree that the language can be
strengthened regarding conditions under
which registration is permitted, and
have added language to specify that
registration create no delay beyond the
timeframes contained in paragraph
(h)(5) regarding notice to tha obligor,
opportunity of the obligorto contest
and notice to the employer..

W ith respect to the comment
recommending that there be no limits on
registration, we strongly disagree.
Registration of the underlying support
order for the purpose of enforcement of
a withholding notice may not open the
underlying order to modification- Any
State which allows such modifications ia
not in conformance with the
requirements of section 456(b)(2) of the
Actwhich provides that withholding
mustoccur without the need for any
amendment to the support order
involved and section 46efij){9) which
provides that a State must extend its
withholding system so that system will
include withholding from Income
derived within such Slate In cases
where the applicable support orders
were issued In other States.

Congressional intent on this issue has
been clearly articulated since it .
adoption of Public Law 98-378 In 1884:
"Withholding must occur without
amendment of the order or further
action by the court. The Committee
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believes thst this requirement is
particularly crucial to the effectiveness
ofany moome withholding provision,
because it means that the custodial
parentwill not have to experience the
costs and delays involved ia returning to
court to geta garnishment decree ora
new support order." (Senate Report88-
387. page 27). In addition, the Model
Interstate Income Withholding Act
published In 1984 by the American Bar
Association and the Natianal
Conference of State Legislatures (under
a contract from OCSE), explicitly
provides thstentry by the responding
Slat ..of the initiating States™ support
ordershall not confer Jurisdiction on the
courts or agencies of the responding
State forany purpose otherthan income
withholding. OCSE recently conducted a
review of State law end practices on
this issue, and has notifiedStates
Identified as having problems In this
area that any responding State's
registration procedure which opens the
underlying supportorder to modification
ordelays implementation of withholding
isnotin conformance with Federal
requirements.

.We agree with the need forongoing
coordination with the Interstate
Commission and with the NCCU5L In
fact,tha NCCUSL's Drafting Committee
and the Interstate Commlsslon‘a

.members have agreed to coordinate
their efforts with respect to Intentate
child supportenforcement As
referenced earlier, the work of both
groups is scheduled for completion in
1992.

2.CommentOne commenter -
requested that the fined rule clarify the
requirements for notifying the obligor In
interstate wage withholding
proceedings.

Response: Under paragraph (h)(5)(I)
notice must be given to the absent
parent in accordance with paragraph
(d). ifappropriate,and under paragraph
(h)(5)(H), the absent parent must be
given an opportunity to contest the
withholding in accordance with
paragraph (e), ifappropriate. Notice
would not be appropriate and. in fact Is
notpermitted. In Immediate withholding
in interstate cases, or in cases in which
withholding was previously ordered as a
result of a triggering arrearage.

3.Comment.'Several commenters
noted that the proposed requirement at
paragraph (b)(3) providing that the
initiating State must notify the’
responding State to Implementwage -«
withholding within 5 days ofa
determination that withholding is
required was inconsistent with other
regulatory requirements. These
commenters pointed out that this
conflicts with existing requirements at
45 CFR 303.7(b)(2) providing that the
initiating State refer an interstate case

forenforcement to the responding
Slate’s central registry within 20
calendar daya ofdetermining that the
absent parent Isin another State. O ther
commenters asked that the proposed
requirement be changed to 30 calendar
days.

Response: Wc agree that the proposed
timeframe of 5 working days was
inconsistent with existing requirements
and have changed this timeframe in the
final rule at paragraph (h)(3) to provide
that the initiating State mustnotify the
responding State to implement
withholding within 20 calendar days of
determining that withholding b required
in a particularcos*, and. Ifappropriate,
receipt ofany information necessary to
carry out the withholding. For
consistency, we are also rerising
S3037(b)(2) to tie the 20 calendar day
timeirame forreferral of an interstate
case to the receipt ofany information
necessary to process the case. An
interstate request for withholding is. of
coursa,notneeded in cases where a
State has long aim furisdicti n over the
employerand can implement
withholding directly.

4. CommentWe received comments
objecting to the 5-day requirementat
proposed paragraph (h)(5) for the
responding State to send the notice of
withholding to the employer, aa
unrealistic.

m Response: We agree and-have
changed this timeframe to 15 calendar
days Inthe final rule which is consistent
with anumber of other timeframes in
this section.

Immediate Withholding in Non-1V-D
Coses

T.CommentA number of commentera
complained that the requirements set
forth in paragraph (I), forimmediate
withholding in non-1V-D cases, were
premature since the requirement had a
statutory effective dale of January 1, .
1994. Several commenter* pointed out
that, since section 101(c) of Public Law
100-485 required that OCSE conduct a
study on making immediate withholding
mandatory in all cases, final regulations
should be postponed so that questions
regarding the administrative feasibility
and costimplications ofsuch a
requirement could be evaluated In light
of the fact that no Federal financial
participation was available fcr this
activity. One commenter dted
preliminary Information on one project
Indicating that there were many
complainta from private partieswho
objected to immediate withholding
when a IV-D application had not been
tiled.

Response: We agree with commenters
that it Is premature to attempt to
regulate this issue. Consequently, we
have eliminated proposed paragraph (f)
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for immediate withholding in non-1V-D
cases. As a result, new paragraph ()
requires thst there be a provision for
withholding tn non-1V-D child support
orders, to ensure that withholding as a
means of support is available without
the necessity of filing an application for
1V -0 services.

ELxecctrve Order 12291

The Secretary has determined. In
accordance with Executive Order 12291.
that this rule does not constitute a
“ms(ex™rule. A majorrule'in one that Is
likely to result Inc

(1) An annual effecton the economy
0of$100 million:

(2) A majorincrease in costs or prices
for consumers, individual industries.
Federal Slate or local government
agencies, or geographic regions; or

(3) Significant advene effects on
competition, employment, investment,
productivity, irmovaticeucr tha ability of
Uoited Sfates-basedenierpraestcf--'
compete with foreign-based enterprises
in domestic or export markets.

This rule Implements specific
requirements of Public Law 100-485 and
will notresultin additional costs to 'he
States 0f$100 million or more. An> costs
will be administrative, and we believe
increased collections as a result of
supportorder adjustments and
Immediate wage withholding wifi
exceed rnaesaed.adminbtrative costs.

Ragulaiory Flexibility Analysis

The Secretary certifies, underS U.S.C
805(b), as enacted by the Regulatory
Flexibility Act (Pub.1-95-354), that this
regulation will notresult in a significant
impacton asubstantialnumberof small
entittet-The primrry.faapactb cn Slate
governments and Individual*, whichare
r»t considered small antities under the
Act.

Listof Subjects
4SCFRPart3Ca

Child support. Grant programs— oocial
programs. Penalties, Reporting and
recordkeeping requirements.
Unemployment compensation.

m5CFR Part 303 . .

Child support Grant programs— codai
programs. Reporting and recordkeeping
requirements.

(Catalog of Federal Domestic Assistance
Program No. 93.023. Child Support
Enforcement Program.)

Dated; September 3.1891.

Jo Anas 8. Barnhart,
AssistantSecretaryfor Children and
Families.

Approved; (umary 18.1932
liwm W. SuCiren.
Secretary
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For the reasons set out in the
preamble. 45 CFR chapter IH Is amended
to read aa followa:

1.The title of 45 CFR Chapter 1Q ia
revised to read "Office of Child Support
Enforcement (Child Support
Enforcement Program), Administration
for Children and Families. Department
of Health and Human Services".

PART 302—STATE PLAN
REQUIREMENTS %

la. The authority citation fpr part 302
continues 1o read as follows:

Authority: 42 U-S.C. 651 through 058. 060.
W 4.660.067.1302.1M6*(«)(Z5J. 1396b(d)(2).
1390b(0), 1396b(p) and 1396<k).

2. Section 30254 is revised to read as
follows:

830254 Norica of coikcrioo of assigned
support.

(a) Until December 31.1S9X the State
plan ahall provide as follows:

1) The IV-D agency, at least
annually, mustsend a notice of the
amountofaupport payments collected
during the pastyear to individuals who -
have assigned rights to supportunder
5232.11 of this tide.

.(2) The notice must list separately
payments collected from each absent
parent when more than one absent '
parentowes support to the family and
must Indicate the amount of support
collected which was paidto the family.

(b) Effective January 1.1993. the State
plan shall provide that the State has in
effect procedures for issuing notices of
collections as fellows:

(1) The IV-D agency must provide a
monthly notice of the amount of support
payments collected for eachmonth to
individuals who have assigned rights to
supportunder S232.11 of this title,
unless no collection is made in the
month, the assignment is no longer in
effect and there are no longer any
assigned arrearages, or the conditions in
paragraph (c) of this section are met.

(2) The monthly notice must list
separately payments collected from
each absent parent when more than one
absent parent owes support to the
family and must indicate the amount of
current support the amount of
arrearages collected and the amount of «
support collected which was paid to the
family.

(c)(1) The Offirj may grant a waiver
to permit a State to provide quarterly,
rather than monthly, notices. If the State:

M
have an automated system that
performs child support enforcement
activities consistent with 8 30255 or has
an automated system that is unable to
generate monthly notices: or

(Li) Uses a toll-free automated voice
response system which provides the

UntiKSeptember 30.1995, does not

information required under paragraph
(b)(2) of this section.

(2) A quarterly notice must be
provided in accordance with conditions
set forth in paragraph (b)(1) of this
section and such notice must contain the
information set forth in paragraph (b)(2)
of this section.

3. Section 30270 is amended by
revising paragraph (a)(0); adding a new
paragraph (a)(10): revising paragraph
(d)(1) and the first sentence of (d)(2) to
read aa follows:

§30270 [Amendad]
(«)*.“ .
8) Procedures under which all child

aupport orderswhich are issued or
modified in the State will include
provision fnr withholding from wages, in
order to assure that withholding as a
means of collecting child aupport is
available if arrearages occur without the
necessity of filing an application for
services under 3 30253 of this part in
accordance with S303.100(i) of this
chapter: .

. o o oo «

(10) Effective October 13,1990.
procedures for the review and
adjustment of child supportorders, in
accordance with the requirements of

§ 3035 of this chapter.
‘e m .

. *..'-

(d)(1) Exemption. A State may apply
foran exemption from any of the

erequirements of paragraph (a) of this
msection by the submittal of a request for

exemption to the appropriate Regional
Office.
(2)
Seoetary will grant a State, or political
subdivision In the case of paragraph
(a)(2) of this section, an exemption fro.n
any ofthe requirements of paragraph (a)
of this section for a period not to exceed
three years if the State demonstrates
that compliance would not Increase the
effectiveness and effidency.of Its Child

Support Enforcement program. * * *
« « * x4

PART 303—[AMENDED]

4. The authority citation for part 303
continues to read as follows:
Authority: 42 us.c. es1 through 65a. 660.

661 664.666. 667,13C2.1396*(i)(25).
1396b(dM2J._1396b(0). 1396h(p) and 13960c).

5.1n § 303.4.paragraph (c) is revised
to read aa follows:

890X4 ExtabUsrirnent of support

oWtgxttom.
. * . . o
(c) Periodically review and adjust

child support orders, as appropriate, in
accordance with 6 3035.
a . « . «

6. In 83037, paragraph (b)(2) is
revised to read as follows:

Basisforgranting exemption. The
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§30X7 Provision of S4rvioM in tntwstxta
IV-Ot

(b)-—-mr
(2) Exceptas provided In paragraph

(b)(1) or this section, within 20 calendar
days of determining that the absent
parentis In another State, snri, if
appropriate, receipt of any necessary
information needed to process the case,
refer any interstate IV-D csso to the
responding State™ interstat* central
registry foraction. Including URESA
petitions and requests for location,
document verification, administrative
reviews in Federal Incoma tax refund
offset cases, wage withholding, and
State income tax refund offset in.IV-0
cases.

. . « . .

7. A new 8 3038 is added to read cs
follows:

83018 Review and adjustmentofchAd
supportorders.

(a) Definitions. For purposes of this
section:

[1) Adjustment applies only to the
child support provisions of the order,
and means: ¢ -

(1) An upward or downward change in
the amount of child support based upon

.an application of State guidelines for

setting and ad justing child support
awards: and/or

(ii) Provision for the child’s health
care needs, through health insurance
coverage or other means.

(2) Parentincludes any custodial
parent or non-custodial parent (or for
purposes of requuting a review.-any
other person or entity who may have «
standing to request an adjustment tn the
child support order).

(3) Review means an objective
evaluation, conducted through a
proceeding before s court, quasi-judicial
process, or administrative body oe
agency, of information necessary for
application of the State's guidelines for
support to determine:

(1) The appropriate support award
amount; and

(li) The need to provide for the child's
health care needs in the order through
health insurance coverage orother
means.

(b) Plan for review andadjustment (1)
Effective on October I X 1990, the State
must have a written and publicly
available plan indicating how and when
child support orders in effect in the State
will be periodically reviewed and
adjusted.

(2) During the period from October 13.
1990 through October IX199X the State
must, for orders being enforced under
this chapter:

0] Determine whether such order*
should be reviewed, using the plan



-*

30682

specified In paragraph (b)(1) of this,
section:

(ii) Initiate a review, in accordance
with the plan, at the request ofeither
partut subject to tha orderorofa IV-D
agency:

(iii) Notify each parent subjectto a
child supportorder of any review of the
order at least 30 calendar days before
commencement of the review;

(iv) Adjust the order when the review
determines that there ahouid be a
change in tho child supportaward
amountorthat health insurance ahouid
berequired, as indicated by the review
inaccordance with the State's
guidelines for aupport described In =
"| 302-55 of this chapter.

(v) Following any review, notify each
parent subject to a child supportorder in
effect in the State, of:

(A) Any adjustmentora
determination that there should be no
change in the order; and..

(B) Each parent's rightto initiate
proceedings to challenge the adjustment
ordetermination, either through pre*
decision review, appeal, or
administrativ&review,.within at least 30
calendar days after the date of the
notice.

8. Section 303100 fs revised as
follows:

1303.100 Prooedumforvagaortncoma
wtthhoWlIng. . e

(a) Generalwithholding requirements.

(1) The State must ensure that in the
esse of each absent parent against
whom a support orderis or has been
issued or modified In the State, and is
being enforced under the State plan, so
much ofhisorherwages must be
withheld. In accordance with this
section, as innecessaryto comply with
the order.

(2) In addition to the amount to be
withheld le pay the current month’s
obligation, the amount to be withheld
roustinclude an amount to be applied
toward liquidation of overdueaupport.

(3) The total amount to be withheld
under paragraphs (a)(1). (a)(2) and. If
applicable, (f)(1](ili) of this section may
notexceed the maximum amount
permitted under section 303(b) of the
Consumer Credit Protection Act (15
U.S.C. 1073(b)).

(4) Inthe case ofa supportorder being
enforced under the State plan, the
withholding mustoccurwithout the
need forany amendment to the support
orderinvolved or any other actkm by
the court or entity that Issued it other
thsn that required or permitted under
this section.

(5) If there is more than one notice for
withholding against a single absent
parent, the Slate must allocate amounts
available for withholding giving priority
to current aupportup to the limit*

Imposed under section 903(b) of the
Consumer Credit Protection Act (15
U.S.C.1073(b)). The State mustestablish
procedures for allocation of support
among families, butin no case shall the
allocation result in a withholding for one
of the support obligations not being
Implemented.

(6) The withholding must be carried
out in full compliance with all
procedural due process requirements of
tha State.

(7) The State must have procedures
for promptly terminating withholding:

(1) In all cases, when there Isno longer
a currentorder forsupport and all
arrearages have been satisfied: or,

(li) At State option, when the absent
parent requests termination and
withholding has not been terminated
previously and subsequently initiated,
and the absent parent meets the
conditions for on alternative
arrangement set forth trader paragraph
(b)(3) of this section. e

(8) The State most have procedures
for promptly refunding to absent parents
amounts which have be-rn improperly
withheld.

(9) The State may extend its
withholding to include withholding from
forma ofincome other than wages.

(10) Support orders issued or modified -
In1V-D cases mustindude a provision
requiring the absentparent to keep the
IV-D agency informed.of the name and
address of his or her currentemployer,
whether the absent parent has access to
health Insurance coverage at reasonable
costand. Ifso. the health insurance
policy information.

" (b) Immediate withholding on IV-D
cases. (1) In the case ofa supportorder
being enforced under this port that is
issued or modified on or after November
1,1990, -the wages of an absent parent
shall be subject to withholding,
regardless of whether support payments
by ouch parent are In arrears, on the
effective date of the order, except that
such wages shall not be subject to
withholding under this paragraph in any
case where:

(1) Either the absent or custodial
parent demonstrates, end the court or
administrative authority finds, that there
Is good cause not ton.quire immediate
withholding; or (II) A written agreement
Isreached between the absent and
custodial parent, and. at State option,
the State in IV-D esses in which there ia
on assignment of aupportrights to the
State, which provides for an alternative
arrangement

(2) For the purposes of lhl* paragraph,
any finding that there ia good cause not
to require Immediate withholding must
be based on at least:

e (i) A written detennfan.'tion that and
explanation by the court or
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administrative authority of why,
implementing immediate wage
withholding would not be tn the best
interests of the child: and

* (H)Proofoftimely payment of
previously ordered supportin cases
involving the modification of support
crder*.

3) For purposes of this paragraph,
“written agreement”meansa written
alternative arrangement signed by both
the custodial and absent parent, and. at
State option, by the State in IV-D cases
in which there isan assignment of
aupportrighti to the State, and reviewed
and entered in the record by the court or
administrative authority.

(c) Initiated withholding in IV-D
cases. In the case of wages not subject
to immediate withholding under
paragraph (b) ofthis section, including
cases subjectto a findingufgood cause
or to « written ngroenieBtii ’

(1) Tha wages orthe absent parent
shall become subjectto tha withholding
cn the date an whkh'tha payments
which the absentparent has failed to
make codera supportorder are ar least
equal to the support payable forone
month or, if earlier, and withoutregard
to whether there Isan arrearage, the
earliest oh

(1) The date on which the absent
parent requests that withholding begin:

«(Il) The dote oa which the custodial
parentrequests that withholding begin,
if the State determines. Inaccordance
with such procedures and standards as
it may establish, that the request should
be approved: or

((11) Such earlierdata muState law or
procedure may provide-- -

(2) The State must oendthe advance
notice required underparagraph (d) of
this section to the absent parent within
15 calendar days of the appropriate date
under paragraph (c)(1) of this section if
the absent parent's addresj b known on
that date, or. if the absent parent's
address is not known on that date,
within 15 calendar day* of locating the
absent parent.

(3) The o ’y basis for contesting a
withholding mder this paragraph Is a
mistake offset, which forpurposea of
this paragraph means an error in the
amount of current or overdue support or
In the identity of the alleged absent v
parent.

(d) Advance notice to the absent
parentin cases ofinitiated withholding.
(1) On the dale specified in paragraph
(c)(2) of this section, the State must send
advance notice to the absent parent
regarding the initiated withholding. The
notice must inform the absent parent:

(i) O fthe amount cf overdue aupport
that Laowed. Ifany. and the amount of
wage* that wtl! be withheld:

(ii)Tbat the provision forwithholding
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appUe* to any currentor subsequent
employerorperiod of employment:

(iH) O f the procedure! available for
contesting the withholding and that the
only basis forcontesting the withholding
is a mistake of fact;

(W) Of the period within which the
absent parent must contact the State in
orderto contest the withholding and
that failure to contact the State .within
the specified'time limit will result in the
State notifying the employerto begin
withholding:and

fvJO f the actions the State will take if
the individual contests the withholding,
including the procedures established
under paragraph (e) of this section.

(2) (i) Therequirement for advance
notice to the absent parent under
paragraph (d)(1) of tide seditxr and for
State procedures when the absent
parent contests thewithholding in
response to the advance notice under
paragraph (e) of thiG section do not
apply in the case ofany State-vhichhad
a withholding system in effect on August
18, 1984 if the aystem, provided, on that
date, and continues to provide, any
other procedures aamay he necessary to
meet the procedural due process
requirements of State law.

(ii) Any State in which paragraph =
(d](2)(i) of this.-section appli s mustmeet
all otherrequirements of this seed do
and mustsend notice to the employer
under paragraph (f)of this.section
within 15 calendar daya of the:
appropriate date specified in paragraph
(c)(I)-of this section if the employer's
address is known on that date, or, if the
employer's address isnot known on that
date, within 15 calendar day* of locating
the employer's address.

(e
parent cantcsis initiated withholding in
response to the advance nodce. The
Stale must establish procedures for use
when an absent parent contests the
withholding: Within 45 calendar days of
sending advance notice to the absent
parent under paragraph (d) of this
section, the State must:

(1) Provide the absent parent an
opportunity to present his or her case to
the State:

(2) Determine!! the withholding shall
occur based on «n.evaluation of the
facts.Includingabsentparent's
statement of hli orher case:

(3) Notify the absent parentwhether
or not the withholding is to occur and. if
it ia to occur, include in the notice the
time frames within which the
withholding will begin and the
information, given to the employer in the
notice required under paragraph (F) of
this section; and

(4) If withholding is to occur, send the

State procedures when. the. absent
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notice required under paragraph (fjof
this section.

(f) Notice to the employerfor
immediate and initiated withholding. (1)
To initiate withholding, the State must
send the absent parent's employer a
notice which Includes the following:

(i) The amount to be withheld from
the absent parent's wages, and a
statement that the amountactually
withheld for support and other purposes,
including the fee specified under
paragraph (fi(l)(iil) of this section, may
not be in excess of the maxiinnm
amounts permitted under »-ection 303(b)
of the Consumer Credit Protection Act
(13 U.S.C. 1673(b)):

(ii) That the employer must send the
amountto the State (or to such other
individual or entity as the State may
direct) within 10 working dayaofthe
date the absent parentis paid.,and must
report to the State (or to snch other
individual or.entity as the State may
direct) the date on which the srtmmt
was withheld from.the absentparent's
wages:

(iii) That in addition to the amount «
withheld foraupport the employermay
deduct a fee established by the State for
administrative costs incurred for each
withholding, if the State permits a fee to
be deducted:

(iv) That the withholding is binding
upon the employer until further notice
by the State:

(v) That the employer is subject to a
fine to be determined under State law
for discharging an absent parent from
employment, refusing to employ, or
taking disciplinary action against any
absent parent because of the
withholding

(vi)Tecest, iftheemployer fails to
withhold wages ia'scccrdance with the
provencct of the notice, the employer is
liable for the accumulated amount the
employer should have withheld from the
absent parent's wages;

(vii) That the withholding under this
section shall have priority over any
other legal process understate law
against the same wages;

(vxiS) That the employer may combine
withheld amounts from absent parents’
wages in a single payment to each
appropriate agency requesting
withholding and separately identify the

"portion ofthe single paymentwhich is .

attributable to each individual absent
parent:

(ix) That the employer mast
implement withholding, ao later than the
first pay period that occurs after 14
working days following the date the
notice was mailed: and

(x) That the employer must notify the
State promptly when the absent parent
terminates employment and provide the
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absent parent's last known address and
the name and address of the absent
parent's new employer, ifknown.

(2) In the case ofan immediate wage
withholding under paragraph (b) of this
section, the State must issue the notice
to the employer specified in paragraph
(f)(1) of this section within 15 calendar
days of the dale the support order is
entered if the employer's address is
known on that date, or, if the address is
unknown on that date. wilhla.15
calendar days oflocating the employer's
address.

(3) In the case of Initiated withholding,
ifthe absent parent fails to contact the
Slate to contest withholding within the
period specified in the advance notice in
accordance with the requirements of
paragraph (d)(I)fiv)of thissection the
State must send the notice lo the
employerrequired under paragraph m
(f)(1) of this section within.15calendar’
days of the end of the contact period if
the employer’s address is known on that
date. or. if the address is unknown on
that date, within 15 calendar days of
locating the employer'saddress.

(4) ii the absent parent changes
employment within the State when a
withholding is in effect, the Slate must
notify the absentparent's new employer,
in accordance with the requirements of
paragraph (f)(1) ofthis teriioQ..that the
withholding is binding on the new
employer.

(g) Administration ofwithholding. (1)
The Slate must designate a public
agency to administer withholding in
accordance with procedures specified
by the State for keeping adequate
records to document, track, andmoaitor
scpport payments.

(2)[ij The State may designate puhuc
orpnvs'.e entities to administer
withholding cn a Slate or local hams
under the supervision of the State
withholding agency if the entity or
entities are publicly accountable and
follow the procedures specified by the
State; and (ii) the State may designate
only one entity to administer
withholding in each jurisdiction.

(3) Effective October 1.1995. the Stair
must be capable of receiving withheld ¢
amounts and accounting inforrr.atins
which are electronically transmitted b)
the employer to the State.

(4) Amounts withheld must be
distributed in accordance with section
457 of the Act and 5130232. 30251 and
302.52 of thi* chapter.

(5) The Stale mustreduce its rvV-D
expenditures by any interest earned by
the State's designee on withheld
amounts.

(h) Interstate withholding. (1) The
State law must provide for procedures tr
extend the State's withholding system
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so that the system will include
withholding from income or wages
derived within the State in cases where
the applicable support orders were
issued in other States. A State may
require registration of orders from other
States for purposes of enforcement
through withholding only >rregistration
is for the sole purpose of obtaining
jurisdiction for enforcement of the order:
does not confer jurisdiction on the court
oragency forany otherpurpose (such as
modification of the underlying or
original support order dr resolution of
custody or visitation disputes): and does
notdelay implementation of withholding
beyond the timeframes established in
paragraph (h)(5) of this section.

(2) The Slate law must require
employers to comply with a withholding
notice issued by the State.

(3) Within 20 calendar days of a
determination that withholding is
required Ina particular case, and. If
appropriate, receiptofany information
necessary to cany out withholding, the
initiating State mustnotify the IV-D
agency ofthe State in which the absent
parent is employed to implement
interstate withholding. The notice must
contain all Information necessary to
carry out the withholding, including the
amountrequested to be withheld, a copy
of the aupportorderand a statement of
arrearages, ifappropriate. Ifnecesiary,
the State where the aupportorder is
entered must provide theinformation
.necessary to carry out the withholding
within 30 calendar days of receipt of a
request for information by the initiating
State.

(4) The State in which the absent
parent is employed must implement
withholding in accordance with
paragraph (h)(5) of this section upon e
receipt of the notice required in
paragraph (h)(3) of this section.

(5) The State in which the absent
parent is employed must:

m\

(6) The withholding jpust be carried
outin full compliance with all
procedural due process requirements of
the State in which the absent parent is
employed.

(7) Exceptwith respect to when
withholding most be implemented tvhich
is controlled by the State where the
support order wa* entered, the law and
procedures of the State in which the
absent parentir employed shall apply.

(i) Provisionfor withholding in ail
childsupportorders. Child support
ordera issued or modified in the State
between October1.1335, and January 1.
1994. or modified on orafter January 1.
1994. must have a provision for
withholding of wages, in order to ensure
that withholding aa a means ofsupport
isiavailable ifarrearages occur without
the necessity of filing an application for
IV-D services. This requirement does
not alter the requirement governing all
IVi-D cases in paragraph (a)(4) of this
section thatenforcementunderthe State
plon must proceed without the need for
a withholding provision in the order.
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(i) W ithin 15 calendar days of location

of the absent parent and his or her
employer, send notice to the absent
parent if appropriate, in accordance
with the requirements of paragraph (d)
of this section:

(1) Provide the absent parent with an

opportunity to contest the withholding,
if appropriate, in accordance with
paragraph (e) of this section:

(ill) Send notice to the employer in
accordance with the requirements of
paragraph (f) of thia section: and ,

.(iv) Notify the State in which the
custodial parent is receiving services
when the absent parent is no longer
employed in the State and provide the
name and address of the absent parent
and new employer, if known.
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POSITION PAPER FOR SB 203

REQUIRING UNIFIED MUNICIPALITIES TO PROVIDE POLICE
PROTECTION AND LAW ENFORCEMENT AREAWIDE

SB 203/ infroduced by the Senate Labor & Commerce Com m ittee at the request

of the Municipality of Anchorage, would require unified municipalities to

provide law enforcement services on an areawide basis.

There are three unified municipalities in Alaska: Anchorage, Juneau, and Sitka.
Both Juneau and Sitka currently provide areawide police coverage. Hie

M unicipality of Anchorage provides police service to approximately 80% of
Anchorage. Hillside and portions of East South Anchorage have repeatedly
rejected paying for police coverage, mostrecently this past Aprilin municipal
elections, (The Basher area and Southeast Midtown did vote to join the police

service area effective January 1, 1994))

The issues are public safety and equity among Anchorage's residents. As of this
past summer, the State Troopers are not directly hooked up to the city's new
enhanced 911 system and emergency response will be severely hampered. This is
particularly alarming given that there are seven elementary and two secondary
schools in the non-service area. The currentsystem on the hillside, in which
police officers respond to a call only if there is a car available, does not provide
sufficient protection for the hundreds of teachers and students in that area. Itis
ironic that residents of Hillside and East South Anchorage want the rest of the
city to help pay for their new schools, but they won't contribute to police
coverage for them,

The second issue is sim ple fairness. W hile these residents do not help pay as does
the rest of Anchorage's residents, they receive free emergency back-up from the
Anchorage police department and State Troopers at their homes. Moreover the
receive the benefit of regular free service when working, shopping, or engaging
in other activity while in the rest of the city. It's time they pay for these services.

If enacted, this legislation would override any municipal charter prohibitions or
local area vote.
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BILL NO: SB 203 DATE: October 5, 19983

TITLE: "An Act requiring unified CONTACT: C.E. Swackliammer
municipalities to provide Deputy Commissioner
police protection 465-4322

enforcement services. .

SB 203 states that a unified municipality shall provide police protection and law enforcement
services within the entire area of the municipality. This legislation adds police protection
to the list of provisions limiting home rule powers and the bill provides that the municipality
has until January 1, 1994 to begin providing services.

In SB 203 the legislature finds that

1) the provision of poiice protection and law enforcement services is a
fundamental responsibility of government;

2) unified municipalities should assume this responsibility by providing for
police protection and law enforcement throughout their jurisdiction on a
uniform basis; and

3) the cost of police protection and law enforcement should be paid from
general municipal revenues and borne by the residents uniformly.

This legislation can help to contain growth in calls for Trooper ser/ices and improve the
chances of being able to reallocate some trooper resources to critical traffic and other
enforcement areas.

Reductions to the budget of the Alaska State Troopers have been made in prior years that
were directed toward reducing services to local governments. Between FY86 and FY®88
significant reductions were made to the budget of the Alaska State Troopers which included
the loss of 46 positions, a portion of which were directly attributable to the legislature’s
desire to limit service to unified municipalities. Legislative Intent statements included in
the FY86 and FY 92 budgets are representative of the reasons provided for the reductions:

"IT IS THE INTENT OF THE LEGISLATURE THAT ALASKA STATE
TROOPER SERVICES SHALL NOT BE PROVIDED AFTER JULY 1,1987 TO
THOSE ORGANIZED CITIES, BOROUGHS, AND MUNICIPALITIES WHICH
HAVE POLICE POWERS." (FY35 short form, page 35)

"IT IS THE INTENT OF THE LEGISLATURE THAT THE ALASKA STATE
TROOPER POSITIONS BE ELIMINATED FROM THE HILLSIDE SERVICE
AREA BY OCTOBER 1,1991." (FY92 short form, page 37-A)

Page 1of 2
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FIS'TCAVNOTE
STATE OF ALASKA BILL NO: SB 2Q3
1994 LEGISLATIVE SESSION

Revision Date: 2 Dept. Affected: Pnhlir. Snfety-
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Sponsor: _ Senatfi.Lahor.aart- Commerce
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EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING C -0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE FUND -0- -0- -0- -0- -0- -0-
SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0
Estimate of current year (FY 94) impact: $

ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact is anticipated.
Prepared By: Francis C. Allan Phone: m263-5621
Division: Alaska State Tmnper,s z_ Date: in/R/RR
Date: 10/5/93

Approved by Commissioner:
Agency: -Rir.hfrd 1 Burtnn Dent, nf Public Safety
PREPARER TO PROVIDE ALL. DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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David Hutchens

Executive Director

Alaska Rural Electric
Cooperative Association, Inc.

703 W. Tudor Road. Suite 200

Anchorage. AK 99503

Re: APUC Powers "Liberally Construed"

Dear Dave:

You have asked whether the "liberally construed”™ language found in
AS 42.05.141 (aj(l) has any operative effect: that is. whether the Alaska Supreme Court cites or
relies upon this statutory language in reaching decisions involving the APUC.

The answer is that both the APUC and the Alaska Supreme Court find it necessary
to cite this statutory section in order to create APUC jurisdiction in matters not expressly conferred
by the legislature.

The two most recent supreme court cases citing this statutory section of which I am
aware occurred just last year. In February 1992. the Alaska Supreme Court issued its opinion in
the case of Far North Sanitation v. APUC . 825 P.2d 867 (February 7. 1992). In that decision,
the court dealt with the question of the APUC's power to order interim refundable rates. The court
guoted the APUC's argument that the legislature granted the APUC broad powers to accomplish its
purposes and, further, provided that these powers should be liberally interpreted (citing AS
42.05.141(a)(1)] but went on to state that, on the question of whether the APUC has authority to
declare a rate interim and refundable after hearing, there is conflicting case law. The court
concluded, however, that the APUC had such implied authority, again citing AS 42.05.141(a)(1)
and stating:

Alaska's statute mandates that the powers of the
APUC be liberally construed.

Far North Sanitation v. APUC at p. 873.

Two months later, the court issued its opinion in Colville Environmental Senuces,
Inc. v. North Slope Borough, 831 P.2d 341 (April 24. 1992), this time addressing the power of
the APUC to attach conditions to a certificate of public convenience and necessity which conflicted
with another state statute (AS 29.35.050). In concluding that the Commission had such power,
the court again relied upon the liberally construed statutory language in reaching this result.
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In reaching its decision in Colville. the Alaska Supreme Court cited its earlier 1991
decision in Homer Electric Association v. City of Kenai. 816 P.2d 182, again discussing the effect
of AS 42.05.141(a) and concluding in part that that section stands for the proposition that the
Commission's "powers to adjudicate are plenary, as broad as the specific provisions of the act
permit.”” HEA v. City of Kenai at p. 186.

I have not attempted to completely research all of the instances in which the APUC
or the courts have relied upon AS 42.05.141 to expand the APUC's specific legislative powers,
but I believe that the above cases illustrate that the courts have utilized this section on more than
one occasion and have done so quite recently.

You should also note that the cases cited above have been decided both for and
against the utility. That is to say that the existence of AS 42.05.141(a)(1) has not always worked
to the detriment of the utility, but | do think it is fair to sav that it has always worked to expand die
APUC's jurisdiction and power beyond that otherwise explicitly granted to it by the legislature.

If you have any further questions or wish me to compile a more exhaustive list of
court citations, piease feel free to contact me.

Sincerely yours.

KEMPPEL, HUFFMAN AND GrNDER, P.C.

Roger R* Kemppel
General Counsel for ARECA
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Sen Tim Kelly
716 W. 4th Avc., Suite 400
Anchorage, AK 9V501-2133

Dear Sen. Kelly:

I am pleased to know that you plan to schedule consideration of APUC Sunset Review for
early September. Our association has three priority issues we would like for your
committee to~consider in this review. One of these issues is also raised by the Audit
Report.

APUC Powers Liberally Construed

ror many years, the APUC has tended to expand the authority it exercises, and the courts
have permitted this expansion to take place. The reason for this is the provision in AS
42.05.141(a)(1) that directs that "the powers of the commission shall h* liberally
construed ..." This can work either to the advantage or disadvantage of the regulated
utility, but in either case, we do not think it is appropriate. We have long believed that a
more appropriate directive would be that "'the powers of the commission shall be those
specifically conferred by the legislature or necessarily implied from those specific grants of
authority."

We have long believed that this power to define the role of the commission should rest
with the legislature rather than the commission itself, but this issue now takes on much
more critical importance. Now that the commission is funded primarily by a variable tax it
imposes on the utilities called the "regulatory cost charge,” the commission potentially has
the resources to fund whatever level of regulation it wishes to develop. No agency of
state government should have that kind of power.

Enclosed is a letter from Roger Kemppel, our attorney, which details a few recent
examples in which the commission and the courts relied on the "liberally construed"

language to expand their authority.

We ask that this section be amended so that the legislature reclaims its appropriate
authority over the commission.

A.RE.C.A. 8/2/93 LETTER —



Negotiated Rulemaking

Negotiated ailemaking is authorized at the federal level, and it is being used there with
increasing frequency. Without any special authorization, the Alaska Department of
Environmental Conservation has also used this technique quite effectively. We think this
approach to rulemaking has considerable merit at the APUC as well. The problem in
implementing that approach at the commission without legislative directive is that it would
violate existing rules of procedure at the commission which presume adversarial
proceedings.

The federal energy legislation of 1992 contained a requirement that state regulatory bodies
consider implementing "integrated resource planning.”” Negotiated rulemaking could be
particularly useful in complying with that requirement.

Regulatory C( ft Charge

This association objects to the whole idea of this special tax on utilities. We think that
operations of the APUC should be paid for from unrestricted general revenue funds,
However, if one assumes that the RCC will stay in place in some form, our concern is the
same as that of the auditor: There has to be some way to make the allocations of cost
under the RCC more equitable.

The audit report recommends that a timekeeping system be established which would be
used to allocate responsibility for the RCC the next year. The commission objects to this
recommendation because they think this timekeeping would increase their costs
significantly. Because the industry is paying the commission's bills, we also have to be
sensitive to their costs. So although we ?re in complete agreement with the audit report in
how it defines the problem, we are ambivalent about the cure it recommends.

We recommend a more direct approach to solving the problem. Our proposal is to
reconsider the amendment submitted by then Rep Bert Sharp in the House Finance
Committee when the RCC asexists today w'as being drafted. The Sharp proposal was
to adjust the gross electric revenues by deleting the cost of power before the RCC is
calculated. The rationale for doing this is that the distribution function of an electric
utility, without the cost of the electricity itself added in, is comparable to the service
provided by a iocal telephone exchange. By deleting the cost of power from the
calculation, a great deal more fairness between telephone and electric would be introduced
into the system.



As the RCC calculation exists now, electric paid 39% of the total in FY 93, and that will
increase to 43% of the total for FY 94. By contrast, the audit report estimates that
telephone companies account for 45% of the workload while under the FY 94 plan they
will be paying only 21% of the RCC. Ifthe Sharp amendment were in place, the share of
RCC for electric would drop to approximately 28% while the share for telephone would
increase to approximately 27%.

I look forward to discussing these and other proposals which may be under consideration
when your committee meets on APUC sunset review

Sincerely,

David Hutchens
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Operating Budget

Operating Budget
FY92 FY93 Percent
Change

APPROPRIATIONS
;%880 Personal Services  $2430300  $2,455,400 L 0%

0 Travel 51,400 97,800 12.5%
73000 Contractugl 1,114,800 1,163,500 4.4%
74000 Commoditties 21,600 43700 58.3%
75000 Equipment 2,900 20,400 603.4%

TOTALS 53,627,000 $3,740,800 3.1%

EXPENDITURES
71000 Personal Services  $2,431,602 $2.366,384 -2.1%
72000 Travel 40383 47777 18.3%

73000 Contractual 1,021,645 913,309 -10.6%
74000 Commodities 79,583 94,049 18.2%
75000 Equipment 52,556 11,321 35.1%

TOTALS $3,625,769 $3,498,348 -3.7%

REVENUE RECEIPTS 1
General Fund; $207,943
General Fund
Program Receipts: $3,897,5532

TOTALRECOVERED ~ $207,943 $3897,553

' The Commission received revenues under various provisions of its statutes including application fees (AS 42.05.681/(AS 42.06.507],
copying and postage charges (AS 42.05.201) and cost allocations in proceedings (AS 42.05.651/AS 42.06.610).

3 The Commission funding was changed to General fund Program Receipts in FY93 (3 AAC 47) under the Regulatory Cost Cf
program.

n_ APU.C. FY92/93 BUDGET —
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March 1, 1993

Mr. Randy S. Welker, CPA

Legislative Auditor

Legislative Budget and Audit Committee
P.0. Box 113300

Juneau, Alaska 99811-3300 3

Ref: Audit Control No. 08-1404-93 LEGISLATIVE AUDIT

Dear Mr. Welker:

On behalf of the Alaska Public Utilities Commission (Commission),
I appreciate the opportunity to respond to your agency"s audit of
the Alaska Public Utilities Commission (08-1404-93). The Commis-
sion concurs with your finding iIn the "Report Conclusions™ that the
life of the Commission be extended unti] June 30, 2003. Therefore,
this letter will focus on the Commission®s response to Yyour
"Findings and Recommendations'.

The audit states on page 1 "APUC was created to regulate public
utilities so that citizens could enjoy adequate service at the
lowest reasonable rates”™ (emphasis added). The actual ratemaking
standard applied by the sratute is "just and reasonable'.

Recommendation No. 1 Alaska Statute 42.05.253 should be amended to
require APUC to periodically adjust the regulatory cost charge
CRCC) on an industry by industry basis. Further, the automatic
repeal date of this statute should be deleted.l

The Commission agrees than the program should be made permanent by
deleting the automatic repeal date for the Regulatory Cost Charge
Program (RCC). Last yeer the legislature switched the funding
source for the Commissicn from general funds to this regulatory
assessment. The Commission expended significant resources in
developing regulations and procedures to make the program work and
to make compliance by affected entities as straightforward as
possible. The program is in place and running smoothly.

However, the Commission cannot support the recommendation to
require 1itemization of the rates under the RCC program by
utility/pipeline carrier type. Although in  theory the
recommendation has some merit, i1t is not at all clear to the
Commission that it would be either practical or cost-effective to
attempt to implement i1t at this time.

1To carry out this recommendation fully, the repeal date for

AS 42.06.285 (pipeline carrier regulatory cost charge) should also
be deleted.

A.P.U.C.'S RESPONSE TO LEfr. -25- 2 i on feeve bs) oorior a
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Individual RCC rates would require full and direct allocation of
the Commission's costs. The recommendation, if implemented as
drafted, would substantially increase the cost of the RCC program.
Full cost allocation would be expensive, especially during the year
when it was implemented. A permanent increment to the Commission's
budget would be required. The Commission would face a new
administrative burden of setting individual RCC rates and handling
protests to the rates.

One of the key principles guiding the development of the RCC was
simplicity. The Commission has been able to absorb the ongoing
costs of the RCC program from its existing budget, because the
program has been kept simple and workable. Your recommendation for
further refinement of the RCC would require the statutory cap of
.61% of adjusted gross revenues (AS 42.05.253(a)) to be substan-
tially increased. Based on your estimates by utility type for
purposes of discussion, the current authorized budget: for the
Commission would require increasing the cap to .85% for certain
utility groups, at a minimum.

From the perspective of most utility customers facing a regulatory
cost charge bill of less than $20 per year, different rates for
different utility types would not ha™e a measurable effect on their
total bill.

Recommendation No. 2 Alaska Statute 42.05.711 should be amended to
make it easier for utility consumers ~o opt in or out of
regulation.

The Commission agrees in part. Since the legislature reached a
policy conclusion that small utilities ought to be provided the
statutory option to deregulate by majority vote, it seems

appropriate to periodically adjust the gqross revenue cutoff levels
to maintain this as a realistic option. These gross revenue cutoff
levels have not been adjusted since they were enacted in 1980.

Increasing the cut-off from $325,000 to $500,000, for example,
would allow the members of nine additional economically regulated
electric utilities to decide whether to vote for deregulation.
They are Betties, Far North, Gustavus, Manley, Middle Kuskokwim,
Napakiak, Northway, PUl and Teller. Middle Kuskokwim is already
eligible to vote for deregulation as a cooperative under AS
42.05.711(h). Attachment #1 lists electric and telephone utility
gross revenues.

The cut-off for local exchange telephone companies would have tu be
increased from $325,000 to approximately $850,000 in order for any
other utility to qualify for the option of voting to deregulate.

The Commission does support increases in the cutoff levels if there

—26—
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is some compelling evidence that the benefits of regulation are not
commensurate with the cost. Although the enactment of the RCC has
quantified the cost side, the benefits, although tangible, are
still difficult to quantify.

Recommendation No. 3 APUC should establish a timekeeping system.

The Commission agrees that this recommendation is worthwhile to
pursue. If accomplished for internal management purposes, the
system could be designed relatively economically. However, 1if the
system is required to serve as the basis for billings, such as
those recommended iIn Recommendation #1, i1t would be substantially
more costly. In either case a fiscal note would be required to
carry out this recommendation.

Recommendation Ho. 4 APUC should consider how to best ensure
commission member access to adequate staff support and advice.

The Commission agrees.

Commission staff become a party to a proceeding only when
designated to be so by Commission order. This decision 1is
typically made by the Commissioners in adjudicatory session soon
after a docket is established.

The Commission is familiar with the alternate models for deployment
of the staff resources outlined iIn your report and will continue to
entertain possibilities for improvement.

The Commission believes that a simplified method of obtaining
counsel to support the Commission under contract is needed for
cases where the attorney general represents staff as a party.
Extended procurement procedures and the approval of the attorney

general to selected the Ilegal contractor both complicate this
process.

Recommendation No. 5 The APUC member®s terms of office should be
staggered.

The Commission agrees. Legislation would be required to accomplish
this change.

Thank you for the opportunity to respond.

27—



REPORT CONCLUSIONS

Folioy e

This review contains policy issues raised as a result of our evaluation of various commission
practices. The final policy decisions affecting those practices require legislative considera-
tion. In debating these decisions the legislative oversight committees should take into
consideration the findings and recommendations presented in this report to assist them in
evaluating the potential impact of any policy changes.

Report Gaclusias

In our opinion, the Alaska Public Utilities Commission is operating in an efficient and
effective manner and should continue to regulate public utilities and pipelines. We believe
that the public interest is being served by requiring public utilities and pipelines to be
certificated by APUC. This process stabilizes demand for the utility service by eliminating
competition and thereby allowing economies of scale to operate. Economic regulation by
the commission, in place of that competition, ensures that the utilities provide adequate
service at the lowest reasonable rates.

We recommend that AS 44.66.010(a)(4) be amended to extend the life of APUC to June 30,
2003. APUC has consistently demonstrated public need; we believe it is in the public’s best
interest to extend the life of this commission for ten years. However, we recognize that
performance issues periodically arise. The Division of Legislative Audit can address these
interim issues, if any, through a special audit at the request of the Legislative Budget and
Audit Committee.
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