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() Lnmaxing a deteraunanon under-

paragraph (b) of this section. the
appropriate federal banking agency and
Lhe Corporation may consider;

(1) Whether, and to what degree, the
institution affiliated party was ina
position of managerial or fiduciary
responsibility;

(2) The length of time the institution-’
affiliated party was affiliated with the
insured depository institution or
depository institution holding company,
ana the degree to which the proposed
payment represents a reasonable
payment for services rendered over the
period of employment: and

(3) Any other factors or circumstances
which wouid indicate that the proposed
payment would be contrary to the intent
of section 18(k) of the Act cr this part.

(dj Notwithstanding paragraphs (a)
and (b) of this section, a depository
institution holding company that is a
diversified holding company as defined
in section 10(a)(1)(F) of the Home
Owner’s Loan Act (12 LLS.C. 1461 et
seq.) may make a golden parachute
payment if. and to the extent that. 3uch

,depository institution holding company
determines and can demonstrate thae

@) The cooditions delineated in
paragraphs (b) (1), (2). (3) and (4 J of this
section have been satisfied: and

.(2) The institution-affiliated party falls,

within the definition of "institution-
affiliated party" solely because such --,
. person is a director, officer, employee or
controlling stockholder of a diversified
holding company. * -

535921 Indemnification payments -

prohibited. b T

No iosured depository.institution or
depository institution holdkig company
shall make or agree to make any
indemnification payment, except as
provided in 5359.5 of this part.

§359.4 Perminlble golden paracmrto
payments - » .

An insured depositor/ |nst|tut|on or
depository institution holding company
may agree to make a golden parachute
payment it

(@) Such on agreement is made with
respect to an institution-affiliated parr/
who was hired by an insured depositor/
institution or depository institution
holding company at a time when that
institution or holding company satisfied

«ar of riw mi fords us
1HaiUhl~ul °i iha part and the
Lsourunon a appropn»n (c-i«nu hanking
ofwocr and the Corporation cnnocnled
In writing lo ih« amount and terms of
the golden parachute payment: and

(b] At L2e ume Lie payment is made,
the factors delineated in 1359-2,'0) (1),
(2. (3). or (41of this part have been

' satisfied, and the factors aeiineatea in

5 359.2(c)(3) of this pan are not present.

5339.5 Parmisalbl* Indemnification
payments.

(@  Aninsured depository institution
or depository institution holding
company may make or agree to make
reasonable indemnification payments to
an institution-affiliated party if:

(1) The Ltsdtution’3 or holding
company's board of directors, in good
faith, determines in writing that the
institution-affiliated party has a
substantial likelihood of prevailing on
the merits:

(2) The institution's or holding
company’s board of directors, in good
faith, determines in writing Ih3t the
payment of such expenses will not
adversely affect the institution's safety
and soundness;

(3) Atany time the institution's or
holding company's board of directors
believes, or should reasonably believe;
that the conditions of paragraphs (a) (1)
and (2) of this section are no longer
being met. it ceases making or
authorizing such payments; -

(4) The indemnification payments are
limited to. the payment or reimbursement
of reasonable legal or other professional
expenses incurred in connection with an
in3titutioQ-amiiated parry's involvement
in an administrative proceeding or civil
action instituted by the appropriate
federal banking agency, but in no event
shall such indemnification pay or
reimburse an institution-affiliated party
for the amount of. or any cost incurred
in connection with, any settlement of
any such claim, proceeding or action or
any judgment or penalty imposed with
respect to any such claim, proceeding or
action:. '

(5) The institution-affiliated party e
agrees in writing to reimburse the
institution tor such indemnification
payments in the event that the
proceeding results in a final order under
which the institution-affiliated parry

(t) Is assessed a civil money penalty

(i) Is removed from office or
prohibited from participating in the
conduct of the affairs of the insured
depository institution: or

(iii) Is required to cease and desist
from or take any arTirmauve action
described in section 8(b) of the Act with
respect to such insutution: and
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(8) Th« IniUfnlioa or holding company
pnmdes ibo ippropnalo federal
banking agency and tha FDIC with prior
written noace of its board of directors'
authorization of such indemnificsuoa.

(o)  Aninstitution-affiliated party
requesting indemnification payments
shall not participate m any way ia die
board’3 discussion and approval of such
paymenta; provided, however. that3ucn
institution-affiliated party may present
his/her request to the board and
respond to any inquiries from the board
concerning hia/her involvement ia the
circumstances giving rise to tha
administrative proceeding or civil
action.

By order of the Board of Directors, dated at
Washington. DC this 24th day of Septeraoer.
1991.

Federal Deposit insursncr Corpora.ii a.
Robert E. Feldman.

DeputyExecutive Socretory.

(FR Doc. 91-23747 Filed 10-4-91: 8:45 anj
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
jAdmilnistration

/Federal Highway Administration
23 CFR Part 1212 _
[NHTSA Docket No. 91-17; Motlco 1)

RIM2127-AE10- —'

Drug Offender's Driver's Ucarrso
Suspension

agency: National Highway Traffic
Safety Administration (NHTSA) ami
Federal Highway Administration
'(FHWA). Department of Transportation
(DOT). ;oo»isr u-.tw!

actiofc Notice of prooosed rulemaklng
(NPRM). A

summary: This Notice of Proposed
Rulemaking (NPRM) contains a proposal
for implementing a new program  (;
enacted by the Department of
Transportation and Related Agencies
Appropriations Act for FY 1S31. Secdoo
333 of the Act requires the withholding
of certain Federal-aid highway funds
from Slates that do oot eoact legislation
requiring the revocation or suspension
of an individual's driver's license upcrt
conviction for any violation of the
Controlled Substances Act or any drag
offense. This nonce proposes the
manner in which States would certify
Lhat they are not subject to this
withholding, and the disposition of
funds that are withheld. The agencies
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request comments on the proposed
regulation discussed in this notice.
dates: Comments must be received by. .
November 22,1991,  -r-

address: Written comments should
refer to the docket number and the
number of this notice and be submitted
(preferably in ten copies| to: Docket .
Section. National Highway Traffic
Safety Administration, room 5109.
Nassif Building. 400 Seventh Street. SW_
Washington. DC 20590. (Docket hours
are from 8a.m. to 4 p.m.) .

FOR FURTHER INFORMATION CONTACT: *
In NHTSA: Mr. William Holden. Office
of Alcohol and State Programs. Traffic
Safety Programs, room 5130, National
Highway Traffic Safety Administration.
100 Seventh Street. SW,, Washington. .
OC 20590. telephone (202) 365-2722; or
Ms. Heidi L Coleman. Office of Chief
Counsel, room 5219, National Highway
Traffic Safety Administration. 400 -
Seventh Street. SW, Washington. DC
20590. telephone (202) 365-1834. > -  --

In FHWA: Mr. Warren Harper. Office
of Highway Safety. Room 3407, Federal
Highway Administration. 400 Seventh
Street. SW, Waahingron. DC 20590. <
telephone (202) 365-2172; or Mr. Wilbert
Baccus. Office of Chief Counsel, room
1230. Federal Highway Administradoo.-
100 Seventh Street. SW, Washington.
DC 20590, telephone (202) 366-0780.
supplementary information: The
Department of Transportation and
Related Agencies Appropriations Act
for FY 1991. Public Law 101-510, was
signed into iaw on November 5.1990.
Section 333 of the Act requires the
withholding of certain Federal-aid
highway funds from States that do not
enact legislation requiring the ,
revocation or suspension of an
individual's driver's license upon
conviction for any violation of the
Controlled Substances Act (Pubi, 91-
513. as amended) or any drug offense, if
a Slate decides not to enact such
legislation, the section stipulates a -
procedure by which the atate can avoid
the withholding of funds.

This nouce proposes the manner in
which States would certify that they are
not subject to this withholding and the
disposition of funds that are withheld.

Adoption of Drug Offender's Driver's
License Suspension

The legislation specifically provides
that the Secretary must withhold a
portion of Federal-aid highway funds
from any Stale that does not meet
ceriain statutory requirements. To avoid
such withholding, a State must have
enacted and be enforcing a law that
provides for the revocation or
suspension of the driver's license of any

individual who is convicted for any
violation of the Controlled Substances *
Act or any drug offense. Alternatively, a
State can avoid the withholding by
submitting to the Secretary a written
certification stating that the Governor ts
opposed to the enactmentcr o ]
enforcement of such a law and that the- *
legislature has adopted a resolution
exnressmg its opposition to such a law.
The requirements of the Commercial
Motor Vehide Safety Act of 19aa would
remain unaffected by any such
resolution. Specifically, a State may not
waive the requirement of 49 CFR 383.51
Lhrt a person who is convicted of either
driving a cotnmercial motorvehide ,'i.!
(CMV) while under the influence of a
controlled substance, or using a CMVin.-
the commission of a controlled  --. .
substance-related felony, be disqualified.,
from operating a CMV far a period of
from one year to life, depending on the
specific orfense(s). without facing a o
reduction in Federal-aid highway funds. -
Any Slate that does not enact and
enforce a iaw that provides for the

wevocation or suspension of the driver's.*

license of drug offenders or submit to--
the Secretary wntten certification from e
the Governor that he or she is opposed |
to the enactment or enforcement of such,
a law in the State will be subject to.r.. ,:n-
withholding of a portion of its Federal-
aid highway funds. In accordance with <
the statute, if a State does not meet the
statutory requirements by October 1. .
1993. five percent of its FT 1994 Federal-
aid highway apportionment under23
U.S.C. 104(b)(1), 104(b)(2). 104(b)(5) and
104(b)(6) shall be withheld. These >
sections relate to the apportionments for
the primary, secondary, interstate
(including interetate construction and
interstate resurfacing, restoration. e
rehabilitation and reconstruction (4R)
funds) and urban highway systems. Five
percent will be withheld also in FY 1993
if the State does not meet the
requirements by October 1.1994. If the
State does not meet the statutory
requirements by October 1 of any
subsequent fiscal year (beginning with
FY 1990), ten percent of its Federal-aid
highway apportionments under these
sections will be withheld.

Compliance Criteria

To avoid the withholding of Federal-
aid highway funds, a State has two
alternatives, the first of which is to
enact and enforce a law that meets the
statutory criteria. Section 333 provides
that: i

A Slate meets the requirements of lhis
peragrach if—

(a) The Slate has enacted and is
enforcing a law that requires in all
circumstances, or requires in the

*
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absence of compelling circumstances -
warranting an exception— .

(i)  The revocation, or suspension for .
at least 6 months, of the driver's license
of any individual who is convicted, after
the enactment of such law. of—

(I) Any violation of tha Controlled
Substances Act. or |

(IT) Any drug offense. and

(1) A delay in the issuance or
reinstatement of a drivers license to
such on individual for at least 0 months
after tbaJndividual applies for the
Issuance or reinstatement of a driver's
license if the individual does not have a *
driver's or the driver's license of
the individual ia suspendecL at the time
the individuai.i* to convicted | *

L Statutory Definition* \\\"

The statute definae several terms, and
the agencies are propoaingto adopt = .
these definitions. Section 333 defines the
term “driver’s licemter to mean 7a
license issued by a Stat* to any
individual that authorise* the individual
to operate a motor vehici*on . . eses- *
highways." This definition would- ]
encompass licenses that permit
individuals to operate any type of motor
vehicle, including motorcycles and
commercial motor vehicles....

The term “drug offense" is also
defined in the statute. The term, as m
defined in the statute, would cover any
criminal drug offense including “the ¢
possession, distribution, manufacture,
cultivation. 3ale. transfer, or the attempt
or conspiracy to possess, distribute,
manufacture, cuitivate. selL or transfer
any substance the possession of which
Is prohibited under the Controlled
Substances Act. or * * *the operation
of a motor vehide under the influence of
such a substance.” It should be noted
that while Section 333 requires that
States take a driver’s ticeo-mg action
against violators of these drug offenses,
the offenses covered by this definition
are not limited to moving violations. La
fact to be covered, these offenses need
not be motor vehicle-related at alL

The agencies do not beb'eve that the
Act requires a State to enact any
particular drug offense iaw. The Act
requires only that if a drug offense is
proscribed and an individual is
convicted for a violation of the offense
that the State suspend, revoke or delay
that individual’s driver's license.

Since the statutory definition at “drug
offense" Includes manufacturing among
the activities that are uniawfulL the
agencies believe this term should cover
not only controlled and counterfeit
substances but also listed chemicals, the
possession of which was made unlawful
by the Chemical Diversion and
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‘en/Eeiirtg Acr of 1983. Public Law 100-
&a.SKTSA.and FHWA ihererore
propw (o dellae toe lenn "substanco
L« po**e*ai°Q of which is prohibited
under the Controlled Substances Act™ to
meao “acontinued or counterfeit
substance or a listed chemical as those
terms are canned in subsections 102(6),
(7ii (331 of the Comprehensive Drug_ -
Abuse Prevention and Control Act of
1370. as amended (21 U-S.C. 302(6), (7) &
(33)). Complete listings of all controlled
substances and listed chemicals are
contained in 21 CFR 1308.11—15 ana
1310.02."

The statute provides that the term
"convicted" includes "adjudicated under
juvenile proceedings." In other words,
the statute requires that State laws
provide that juveniles who are
adjudicated for drug offenses outside of
criminal proceedings would also be
subject to revocation or suspension of
their driver's licenses. If these
individuals do not have driver3
licenses, then the State mu3t delay
issuance of driving privileges to them.

Several issues are left unresolved by
the statutory language; and the agencies
request comments from the public on
these issues. Fkkek

Z Compelling Circumstances *

Section 333 provides that to meet the
statutory requirements, the State law
must require the revocation, suspension
or delay in issuance of driver's licenses
for drug offenders "in all drcumstances'*

or "la the absence of compelling . _
cncumstances warranting an
exception." The statute does not spemfy
what circumstances WOUId warrant an
exception.*".'! ‘e *o'l

.NHTSA and FHWA believe that thls
language provides States with flexibility
to issue restricted licenses to individuals
In certain Limited circumstances, but the
agencies are not proposing to define for
the States which cirruni3tance3 wouid
warrant an exception. When NHTSA
originally promulgated its regulation
Implementing section 408 of the . , *e
Highway Safety Act of 1966. Incentive
Grant Criteria for Alcohol Traffic Safety
Programs, the agency defined the ;
parucular conditions for which
restricted or hardship licenses could be
issued to drunk drivers. Over time,
however. NHTSA found these
coaditions to be overly restrictive for
the States and amended the regulation
accordingly. Baued oi. this experience,
the agencies are not proposing to define
in (his regulation a limited set or
conditions under which hardship or
restricted licenses may be issued.
However, hardship or restricted licenses
snoufd he issued only in exceptional
circumstances specific to the offender.

*

.that, in order to comply with the

' qualifying law3 mu3tsubmit a
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*«3. Enforcement

Section 333 requires not only that
Slates enact drug offender's driver's
license suspension statutes, but abo
that they enforce such statutes. The Act
doe3 not exaiain. however, how States
are to satisfy thisenforcement
requirement. The Senate Report for the
measure states:

Tha requirement * * * is satisfied so long
as the Stain is attempting in good faith to
enforce the law. If a State resident is
convicted of ndrug arferua in another Slate,
and otnriaJs at tho Slate of residenca are
unaware of the conviction, 'lie failure of tha
State of reaiaenca to revoke or suapend the
offender's driver's license would not. by

itself, be a sufficient basis to find thn State of.

residence in noncompliance with the bill’s
requirements. Similarly, if State official# are

unaware of the comnctioa of a resident under

the Controlled Substance* Act. the failure to
revoke or suspend the resident's license i*
not. by itself. 1 sufficient basis to find the
State in noncompUaoce. SJte 338,101st
Cong. 1st Ses*. S(1S88).

The Senate Report furihersuggests
that a State could show good faith

efforts to enforce its lav/ by entering into

agreements with other States or with
Federal officials to inform each other of
drug offense convictions. The report
indicates, however, that such
agreements are notrequired by the Act.
Id. Wm <X '.S:

*The agencies are proposing to require '
Voot
enforcement criterion. States with "*

description'of the steps they are taking
to enforce their iaw. The description

.wouid need to include the atep3 the

State is taking to enforce its law with'
regard to within-State convictions, out--'
of-State convictions. Fedcrai convictions

and juvenile adjudications. We intend to

accept good faith efforts, and are not
mandating that States meet any "
particular condition as a prerequisite.
States wouid be able to show good
faith in a number of ways. W ith regard
to out-of-State and Federal convictions,
for example, as suggested by the Senate
Report States could show good faith by
entering into agreements with Federal
officials and with other States to inform
each other of drug offense convictions.
Such agreements couid be modeled after
the Driver License Compact, under
which States report convictions for
major moving violations to a driver's
home State. - .
In addition. States could establish
procedures for submitting inquiries to
the National Crime Information Center
(NCIC) prior to is3uiog or renewing on
individual’s driver's license. The NCIC
maintains the interstate ldentificanon
Index (lIf), a nationwide computerized

>m agencies believe such punishment e
’ -provides a greater degree of deterrence

* than would the suspension or revocation

information system that contains
criminal justice information, and
includes both State and Federal drug
offense conviction information. The « -
agencies are aware that access to the
NCIC/IH is limited to criminal justice
purposes. Because of thi3 limitation.
NHTSA and FKWA have requested an
interpretation from the Assistant
Director/Legal Counsel for the Federal
Bureau of Investigation to determine
whether State access to this information
for the purpose of suspending, revoking
or refusing a driver's license to a drug
offender wouid be authorized.

4. Suspension. Revocation or Delay

Section 333 requires that States
revoke or suspend for at least 3ix
mouths the driver's license of any
Individual who i3 convicted of the
Controlled Substance* Act or any drug
offense. The statute is silent aLout the
effect if any, a prison term wo>tid have
on the suspension or revocation. A drug
offender, for example, may be sentenced
to serve on year ia prison. Must that
Individual be deprived of his or her
driver's license for a least six months
after the prison term is completed, or
could the suspension or revocation
period run concurrently with the term of
imprisonment imposed?

The Drug Offender’s Driving Privileges
Suspension Act was enacted to deter
drug offenders. If a drug offender serves
at least six months in prison, the

of the individual’s driver's license.
NHTSA and FHWA therefore have
tentatively determined that the license
suspension or revocation term may run
concurrently with any prison term
Imposed, if the offender serves less than
six months in prison, of course, the fuil

u . Sixmonth suspension or revocation ¢

would have to be completed.

If the individual does not have a  'r:*
driver's license or if the individual's
driver's license ia suspended at the time
the individual is convicted. Section 333.
reouires that the State law must prowde
for a delay in the issuance or ;
reinstatement of the individual's driver's
license for at least six months after the
individual applies for issuance or
reinstatement of his or her driver's
license. The statute seems to provide
that the six month period would not
begin to run until the individual initiates
the issuance crreinstatement process by
submitting an actual application. The
agencies request comments, particularly
from the Slates, regarding whether this’
would impose unnecessary burdens for
driver licensing operations, and if there
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i3 a preferable method for markmg the
beginning of the six month period within
the meaning of the statute. For example,
we request comments 00 whether it
wouid be preferable to require the
issuance or reinstatement of the
individual's driver's license be
preferable to require that issuance or
reinstatement of the individual's dnver'a
license be aeiayea for at least six
months after the individual otherwise
wo'iid have been eligible to have his or
here driver s license issued or-
reinstated. NHTSA and FHWA have
tentatively determined that like the
license suspension or revocation term,
the period of delay may run ...
concuneotly with any prison terra
impgsed

5 (htficaion » &7z

To avoid the withholding of Federal-

aid highway funds, each State would be . .

required by this proposed regulation to
submit a certification on a annual basis.
Under the agencies' proposal. States
would be required to submit their
certifications by April 1,1993 to avoid "'

mthe withholding of funds in fiscal year ”*
1994. Thereafter. States wmtid be.
required to submit certifications by
January 1 of each year (beginning with "
January 1.1294) to avoid the withholding
of funds in the following fiscal year
(beginning with FY 1995). States could e
submit their certifications along with -
their Certifications of Speed Limit
Enforcement which are required to be
submitted annually in accordance with
23 CFR Part 659." -

The certifications submitted under the
Part would provide the agencies with
the basi3 for finding States in
compliance with the Drug Offender's
Driver's License Suspension
requirements. Accordingly, until a State
has been determined to be in
compliance with these requirements, the
agencies are proposing that the
certification must consisc of a certifying
statement and also supporting
documentation. Onca a State has been
determined to be in compliance with the
Drug Offender's Driver's License
Suspension reauireraents. the State
wouid then be required to submit a
cerrifyiog statemeot. but wouid no
longer be required to submit supporting
documentation, unless the Slate s law or
enforcement efforts have changed
significantly enough so as to warrant an
amendment of the State's supporting
material.

For example, if a State believes that it
has a law that revokes or suspends the
driver's license of drug offenders ia
conformance with the statutory and
regulatory requirements, the Slate would
be required to submit a certifying

statement to thi3 effect. With the m
certification, the State wuuid be v
required to submit a copy of its ¢V -
conforming law and. as diacussed
eariinr. a description of the steps the
Slate is taking to enforce the Jaw. Once..
the State i3 determined to be in
compliance, the State wouid be required
to submit only the certifying statement.

It would not be required to resubmit its
law or describe again its enforcement
efforts, if the State's law or its -
enforcement efforts were to change -
significantly, the Slate wouid be v't'r-
required to amend or supplement the ¢
State's original submission.

m if a State has not enacted oris not
enforcing 3 conforming law, it can avoid
the withholding of funds by submitting,
not earlier than the adjournment sina-
die of the first regularly scheduled -
session of the Slate's legislature which
begins after November 5.1990, a written
certification signed by the Governor -
stating that he orshe is opposed to the "
enactment or enforcement in the State of
a drug offender's driver's licensesH ';-
snspenston iaw.-lhe Governorwould =
also be required to submit written o -
certification that the legislative . o-
(inducting in both Houses where

. applicable) has adopted a resolution-'

expressing its opposition to auch a law
and a copy of theresolution. Once the «
State is determin ui to be in compliance,
the State would be required to submit ;e
only the Governor's certifying. .....
statement. The State legislature would'
not be required to pass a resolution each
successive year, and the State would not
be required to resubmit a copy of tha
resolution, -« — .

Notification of Compliance

For each fiscal year beginning with FY
1994. NHTSA and FHWA propose to
notify States of their compliance or
noncompiiance with Public Law 191-513,
based on a review of certifications
received. The agencies propose that this
notification will take place through
FHWA's normal certification of
apportionments process. If the agendes
do not receive a certification from a
State or if the certification does not
conform to Public Law 101-513 and the
implementing regulation, the agendes
will make an iniual determination that
the State is in noncompiiance. States
that are determined to be in
noncompiiance w <j Public Law 101-318
will be advised of the amount of funds
expected to be withheld through
FHWA's advance nonce of *
apportionments, normally not later than

: ninety days prior to final apportionment.

Each State determined not to compiy
will have an opportunity to rebut the
initial determination. These States wul
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be notified cf the agendes' final
determination of compliance or
noncompiiance as part of the '
certification of apportionments, which
normally occurs on October 1 of each
fiscal year.

NHTSA and FHWA recognize that ¢
States may want to know aa soon as
possible whether their laws satisfy the m
requirements of Public Law 101-513 or
they may want assistance in drafting
conforming legislation. States are
encouraged to request preliminary
reviews and assistance from NHTSA’s
or FHWA'’s Office of Chief Counsel 400
Seventh Street. SW_ Washington. DC
20590. They are encouraged blso to
request assistance from NHTSA and
FHWA regional offices-

Period of Availability for Funds o *

Section 333 provides an incremental
approach td the withholding of funds for
noncompiiance with Public Law 101-518.
If a State i3found to be in - « - .v
nonoompliance in fiscal years 1994 or -V:
1995, ihe State wouid be subject to a five
percent withholding, if a State is found
to be in noncompiiance in any ~ *'-e "
subsequent fiscal year, beginning with
FY3398. the State would be subject to a
ten percent withholding. - i -

In addition, if a State is found to be in
noncompiiance in fiscal years 1994 or
1995. the funds withheld from- "V
apportionment to the State would [
remain available for apportionment to
that State for a period of time, e
prescribed in the statute- Ifa State i3 '
found to be in noncompiiance in any
subsequent fiscal year, the funds
withheid from apportionment would no
longer be available for apportionment.

Paragraph 104(b)(1)(B) of the Section
provides that. “No funds withheid under
this section from apportionment to any
State after September 30,1S3S. shall be
available for apportionment to such
State." The disposition of these funds
wouid be made in accordance with
paragraph 104(b)(4) of the section.
¢ Paragraphs 104(b)(1)(A) and (b)(2) of
the section irieonfy the period of rime
during which funds withheld on or
before September 30.1S95. remain
available for apportionment, and when
they are to be restored if the State
complies with the Federal requirements
before the funds lapse. Paragraph
104(b)(3) establishes the period of time
during which these subsequently
eppornoned funds would remain
available to a State for expenditure. If
the withheld funds lapse before they nre
restored, their disposition would be
made in accordance with paragraph
104(b)(4) of the aecnon.
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These sections are virtually identical
to those found in the National Minimum
Drinking Age Act. as amended. 23 U.S.C
158. For a full discussion of how these
provisions have been applied in
practice, interested parties are
encouraged to read the agencies' joint
final rule published in the Federal
Register on August 18. 1388 (53 FR
31313).

Comments

Interested persons are invited to
comment on Ihi3 proposaL Ail comments
must be limited to 15 pages in length.
Necessary attachments may be
appended to those iubmisstons without
regard to the 15-page limit This
limitation i3 intended to encourage
commenters to detail their primary
arguments in a concise fashion.

Written comments to the public
docket mu3t be received by November «
25.1991. The agendes have not provided
a longer comment period in order to
provide States with sufficient time to
prepare their agendas for their upcoming
legislative sessions. To expedite the
submission of comments, simultaneous
with the issuance of this notice. NHTSA
and FHWA will mail copies to all
Governors. Governors' Representatives
foe Highway Safety and State highway
agencies.

All comments received before the
dose of business on the comment
dosing date will be considered and will
be available for examination in the
docket at the above address before and
after tbui date, in the extent possible,
comments hied alter the dosing date
wul aHo be conside: id. However, the
niiemaking action may proceed at any
time after th3t date. The agencies will
continue to hie relevant material in the
docket as it becomes available after the
closing date, and it i3 recommended that

interested persons continue to examine .

the docket for new material.

Those persona who wish to be
notified upon receipt of their comments
in the docket should 'enclose, in the
envelope with their comments, a seLf-
addressea stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Copies of all comments will be placed
in Docket 91-17; Notice 1 of the NHTSA
Docket Section in room 5109, Nassif
Building. 400 Seventh Street. SW-,
Washington. DC 20590. e« m.

On April 20.1901. the Slate of Alaska
submitted some questions to FHWA
regarding the agency's interpretation of
section 333. FHWA acknowledged
receipt of these questions, but declined
to answer them since the agencies were
in the process of developing this
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proposed regulation. We believe the
questions raised in Alaska'3 inquiry
have ail been addressed in this NPRM.
The questions have been placed in the
public docket for his rulemaking action,
and are available for public
examination.

. Federalism. Assessment

This rulemaking action ha3 been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12812. and it has been
determined that it would have no
federalism implication that warrants the
preparation of a federalism assessment.
States can choose to enact and enforce a
law that requires the suspension or
revocation of driver'3 licenses for drug
offenders in conformance with Pubiic
Law 101-518. and thereby avoid the
withholding of Federal-aid highway
funds. Alternatively, States can choose
not to enact and eruurce this type of
law. and still avoid such withholding. To
avoid the withholding of funds in such
cases, the Governor wouid submit a
certificatic a that he or she is opposed to
the enactn ent or enforcement in the
State of si'ch a law and that the State
legislature has adopted a resolution
expressing its opposition to such a law.
While specific criteria that State laws
must meet have been proposed in this
NPRM. they are mandated by Publlc
LawlOI-518. .

Economic and Other Effects

mNHTSA has analyzed the effect of this
action and has determined that it is not
“major" within the mesning of Executive
Order 12295. but that it is "significant”
within the meaning of Department of
Transportation regulatory policies and
procedures. A preliminary regulatory
evaluation of the impacts of thi3 - -i
proposal has been prepared and placed

[T 1]

in Docket 91-17; Notice 1. This a. :

preliminary evaluation provides L*
information regarding the expected
costs and benefits of the agencies'
proposal and requests information
demonstrating that license suspensions
or revocations for dragged driving or
illegal possession cocvicuon3 deter drug
use or reduce driver’s future .
Involvement in crashes. It abo requests
comments on methods that States could
use and the costs to develop systems for
providing Federal. out-ot-Stato and
juvenile records to State Deoartments of
Motor Vehicles. Any interested person
may obtain a copy of thi3 preliminary
evaluation by wnung to NKTSA's
Docket Section, room SIC9. 400 Seventh
Street. SW.. Washington. DC 29530. or
by calling the Docket Section at (202)
388—1949. Comments should be
submitted to the NHTSA Docket, in

1991 / Proposed Rules

accordance with the procedures
described earlier in this notice.

In compliance with the Regulatory
Flexibility Act. the agency has
evaluated the effects of this proposed
rule on small entities. Based on the
evaluation, we certify that this rule
would not have a significant economic
impact on a substantial number of small
entities. Any withholding of funds under
the regulation would be from States.
Accordingly, the preparation ofan .
Initial Regulatory Flexibility Analysis is
unnecessary.

The requirements in this proposal that
States certify that they conform to the
statutory requirements to avoid the
withholding of Federal-aid highway
funds are considered to be information
collection requirements as that terra is
defined by the Office of Management
and Budget (OMB) in 5 CFR part 132a
"Accordingly, the reporting and
recordkeeping requirement associated
with this rule is being submitted to the
Office of Management and Budget for
approval in accordance with 44 U.S.C.
chapter 35 under DOT Noe 3517: OMB
Noe New: Administration: NHTSA. %
NEED FOR INFORMATION: To
encourage States to enact and enforce
drug offender's driver’s license
suspension: PROPOSED USE OF
INFORMATION: To provide procedures
to State highway construction grant
recipients on how to certify compliance
with the provision of Public Law 101-
513. The law requires a driver'3 license
suspension, or revocation, for
individuals convicted of any drug-
related offense: FREQUENCY: Annual:
BURDEN ESTIMATE; 230 houm:
RESFONDE'ITS: State/local
government: FORM(S): None. burForm3
HS-32. HS-62A and KS-217 may be - -
used. OM3 No. 2127-0003: AVERAGE
BURDEN HOURS PER RESPONDENT; S
hours. For further information contact:
The Information Requirements Division.
M-34. Office of the Secretary of .* .
Transportation. 400 Seventh Street. SW..
Washington. DC 20SS0. (202) 36e—4735,
or Edward Clarke or Wayne Brough.
Office of Management and Budget. New
Executive Office Buiiding. room 3223,
Washington. DC 20503. (202) 395-7340.

Comments on the proposed
information collection requirements
shouid be submitted to: Office of
Management and Budget. Office of
Information and Regulatory Affairs.
Washington. DC 23503, Attention: Desk
Officer for NHTSA. It is requested that
comments sent to OMB also be sent (0
the NHTSA rulemaking docket for this
proposed action. .

The agencies have also analyzed this
proposea action tor che purpose of the
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National Environmental Policy Act The  listed chemical, as those terms are = m described in paragraph (c)(1) of this
agencies have determined that this defined in subsections 102 (6), (7) &(33)  section.
action would not have any effect on the of the Comprehensive Drug Abuse . .
human environment. Prevention and Control Act of 1970 (21 51(2)12; .fgrtlflcatv Tlreq”'_r:mem;-
; ; : - U.S.C. 302 (6). (7) A (33)) and listed in 21 a) Each State  all certify to the
List of Subjects ia 23 CiT. Part 1212 CER 130a.l(l-).1(5 )and( 13)%0_02, Secretary of Transportation by April 1
Driver licensing. Drugs. Highway . L 1993 and by January 1 of each
safety. . %1.212.4 _Attentlgn of Drug Orient iris subsequent year that it meets the
In accordance with the foregoing, the riveritt License Suaoemton... i requirements of section 333. Public Li.v
agencies propose to add a new pan 1212 () The Secretary shnll withhold five 101-513 and this regulation.
to title 23 of the Code of Federal percert]_t of Ejhi amOUSntt rteqUIrded to bﬁ' ; (b) If the State beiievoa it meets the
Regulations to read a3 follows: apportioned to any otate under eacn.o requirements of section 333 of Public
J sections 104(b)(1), 104(b)(2). 104(b)(5) Law 101-510 and this regulation on the
PART 1212—DRUG OFFENDER’S and 104(b)(6) of tide 23 of the United basis that it hai enacted and is
DRIVER’S LICENSE SUSPENSION . States Code on the first day offiscal ', 1 enforcing a law that suspends orm o e
SC 1 e years 1994 and 1995 if the State does not. reyokes the driver's license of drug
12121 scope. - V. ' . meet the requirements of this section on  offenders, the certification shall contain:
12122 Purpose. m >+ o -e _ thatdate. . oL . (1](i) A statement by the Governor of
12123 Definitions. . x . fb) The Secretary shall withhold ten . _the State, or an official designated by ...
12121 Adoption of Drug Offender's Driver's percent of the amount required to ba the Governor, that the State has enacted
License Suspension. apportioned to any State under each of  anq is enforcing a Drug Offender’s
12123 Certification Requirements. sections 104(b)(1)_, w"14(h)(2). 104(?)(5) Driver's License Suspension law. The
12123 Period of Availability of Withheld and 104(b)(6) of tide 23 of the United "7 certifying statement shall be worded as
Funds. u States Code on the first day of fiscal follows: V. Liv :
12127 Apportionment of Withheld Funds year 1936 and any subsequent fiscal oo T T
After C_ompliance_s s year if the State does not meet the (Name of certifying official), (petltflon titje).
12123 Period of Availability of requirements of this section on that - of the (State or Commonwealth) AT~ -~ Hn
" 'Suboequentiy Apportioned Funds. "—  4ata 177" hereby certify that tho (State or - *;
12123 Effect of Noncampliar.ee. : T Commonwealth) of ha* enacted and
121210 Procedures Affecting State* in - - (¢) A State meets the requirements of Is enforcing a Drag Offender® Driver's
this section if: Vel o License Suspension lew.

Noncompiiance. C - v oesi . h N
m  Authority: Public Law 101-513: delegation (1) T. e State has enac{ed a!“‘ s I (if) If the statementis made by on
: . ; enforcing a law that requires in ail.... ..
of authority at 43 CFR l.ia and 132 ; =m circumstances, of requires in the " " official other than the Governor, a copy
§ 12121 Scope. :  absence of compelling circumstances O.f theddk;)CltJ;negt de5|gnatlng the omcial.
This part prescribes the requirements Waifzjl_nhting an e{[(_ceptioni S . S'g(S)eUn%ﬁ aestact);/%rgsogeen determined
i i rev ion, or nsion for - - .
necessary to implement section 333 of (D) The revocation, or suspension fo to be in compliance with the esees.

Public Law 101-516, which encourages . atleast 5months, of the driver's license 8 . .
States to enact and enforce Drag of any individual who ia convicted, after {_eqUIJI:STEQES Ode(ir(]J'_[IOFI 33? f.f Pumlc
Offender’s Driver's License Suspensions. the enactment of such law. of avv_f_ » ahn i |s|r%gu ? on, the
(A) Any violation of the Controlled Cer.tl ication shall include also: .
512122 Purpose.’ '~V ~ 'Substances Act. or .. . (i) A copy of the State law. regulation,
The purpose of this part is to specify (B) Any drug offense, and or binding policy directive implementing
the steps that States must take in order (ii) A delay m the issuance or or interpreting such law or regulation
relating to the suspension, revocation,

to avoid the withholding of Federal-aid reinstatement cfa driver’s license to

highway funds for noncompiiance with such an individual for at least 6 months  15SUance or reinstatement or driver's

licenses of drug offenders, and

section 333 of Public Law 101-516. after the individual applies for the - rs,
i issuance or reinstatement of a driver's (ii) A statement describing the steps

$12123  Definitions. license if the individual does not have a the State is taking to enforce its low

As used in this pare driver's License, or the driver's license of  With regard to within State convictions.

(a) Convicted includes adjudicated the individual t3suspended, at the time out-of-State convictions. Federal
under juvenile proceedings. the individual is so convicted, or convictions and juvenile adjudications.

(b) Driver's license means a license (2) The Governor of the State: (C)_If the State bell_eves it meets the
issued hy a State to any individual that (i) Submits to the Secretary no earlier ~ requirements of section 333 of Public
authorizes the individual to operate a than the adjournment sine die of the first ~Law 191-516 on the basis that it opposes
motor vehicle on highways. rcguiariy scheduled session of the a law that requires the suspension,

(c) Drug offense means: State's legislature which begins after revocation or delay in issuance or

(1) The possession, distribution, November 5,1990. a written certification  reinstatement of the driver's license of
manufacture, cultivation, sale, transfer, stating that he or she is opposed to the drug offenders, the certification shall
or the attempt or conspiracy to possess,  enactment or enforcement in the Slate of ~ contain:
distribute, manufacture, cultivate, selL a law described in paragraph (c)(1) of (D(i) A statement by the Governor of
or transfer any substance the possession  thi3 section relating to the revocation, the Slate, or an official designated by
of which is prohibited under the' suspension, issuance, or reinstatement the Governor, that he or she is opposed
Controlled Substances Act. or of driver's licenses to convicted drug to the enactment or enforcement of such

(2) The operation of a motor vehicle offenders: and a law and that the State legislature has .
under the influence of such a substance. (i) Submits to the Secretary a written ~ adopted a resolution expressing its_

(d) Substance Che possession of which  certification that the legislature opposition to such a law. The certifying
is prohibited under the Controlled (including both Houses where statement shall be worded as follows:
Substances Act or substance means a applicable! has adoDted a resolution (Name of certifying official), (po*itioo title),

controlled or counterfeit substance or a expressing ns opposition to a law of the tState or Commonwnalihl of do
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hereby certify that! am opposed tn the
enactment or enforcement of such a law and
that the legislature of the (State or
Commonwealth! of has adapted*
Iresolution expressing its opposition cnsuch a
aw.

_ (i) If the statementis made by an
otficiai other than the Governor, a copy
of the document designating the affirialL
signed by the Governor.

(20  Until a State has been deternr'aed
to be in compliance with the
requirements of section 333 of Public
Law 101-516 and this regulation, the
certification shall induce also a copy of
the resolution.

(d) The Governor, oran omdal
designated by the Governor, each year
shail submit the original ana four copies
of the certification to the local FHWA
Division Administrator. The FHW A
Division Administrator shall retain the
original and forward two copies each to
the Regional Administrator of NHTSA
and FHWA. The Regional
Administrators shail each retain one
copy and forward one copy of the
submission, with any pertinent
comments, to their respective
Washington Headquarters, attention of
the Chief CounseL .

(e) Any changes to the orlglnal
certification or supplemental ..
information necessitated by the review
of the certifications as they are
forwarded. State legislative changes or v-
changes in State enforcementactivity
shall be submitted in the same manner «
as the original - .

wde e

517.123 Period of availability OfW|tn| rid
funds.

September 30.1995 will not be available
for apportionment to the State.

}1213 7 Apportionment of withheld funds
after compliance.

Funds withheid under § 1212.5 from
apportionment, which remain available
for apportionment tinder § 12125(a), wiil
be made available to.any State that
conforms to the requirements c£ 5 1232.4
before tha Last day at the period of
availability as defined in 512225(a).

j 1212.3 Period at availability of
subsequently apporticnea lunds.

(@) Funds apportioned pursuant to
§ 12127 will remain available for
expenditure as follows:

(11 Funds originally apportioned under
23 U.S.C 104(bi(5](AJ will remain
available until the end of the fiscal year
succeeding the fiscal year in which the
funds are apportioned.

(@  Funds originally apportioned under

23 U.S.C. ICA(b)[I], 104(bI(ZJ.
104(b)(5i(B), or 104(b](6) will remain

. available until the end of the third fiscal

year succeeding the fiscal year in which
the funds are apportioned.

fb] Sums apportioned to a State
pursuant to § 12127 and not obligated at
the end of the periods defined in ;

.J 12123(a), shail lapse or. in the case of

funds apportioned trader 23 U.S.C. .
104(b)(5), shall lapse and be made
available by the Secretary forprojects'
In accordance with 23 ULS.C. 120(b). . . .

. 512729’ -Effecto/ nancomptsmir-n.  :r

If a State has cot met the
requirements of section 333 of Pnbfic J .
Law 101-316 at the end of the period for
which hrad3 withheld trader § 12124 are

(@  Funds W|thheld under j 1312. 4 (|ayallable for apportionment to a State

tom appornocmeat to any State on oc
before September 30,1395. wiil remain
available for apportionment as follows:

(1) If the funds wouid have been
apportioned under 33 U.S.C. 1C4(b1(5J(A)
but for thi3 section, the fimris will - e--ea
remain available and the end. of the —i
fiscal year tor which the faces are
authorized tn be appropriated. r .

(2) Lfthe funds wouid b3vr r-oea -i
apportioned tmder 33 U-S.C. 304>b|f5)(B]
but for this seccon. the ftmtia will,
remain available annl the end of the
second fiscal year following the fiscal
year for wmch tbe funds are authorised
to be aopropnated. *

(3) Iftile fluids would have been
apportioned under 33 ILS.C. IW (b)(l).
IWIb)(2) or 104Ib|(6) but for this section,
the funds will im ain available until the
end of the third fiscal year following the
fiscal year for which the funds are
authorized to be aopropnated.

(b] Funds withheld under § L2124
from apportionment to any Slate after

m under § 12225, therr scch funds snail -

lapse or. in the case of tends withheld
from apportionmenttrader-23 U-S.C
104(b)(5). shail lapse and be made

available by the Secretary for projects *'

in accordance with 23 U.S.C. 112(b).

§1212.10 Procecuresartacting state®. In
noncompiiance. -/ YA B
(@) Every fiscal year, each State .
determined tn be in anacomniiance with
section 333 of PabiicLaw 101-513. based

.on NHTSA’s and FHWA'a preliminary

review of its statutes, wiil be advised of
the funds expected to be withheld under
? 12124 from apportionment, as part of
the advance notice of apportionments

required under 23 U-S.C. 104(e). o
normally not Later than ninety days prlor
to final apportionment. . .

(b) IFNHTSA and FHWA determine
thartiie State is nor incampiinnci: with
section 333 of Public Law 101-518 based
on the agendes' prciimmnry review. the
Slate may. within 30 days of its receipt
of the advance aouce of ek,

'V Atrnofc Proposed rule. - *t
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apportionments, submit documentation
showing why itis in compliance.
Documentation shail he submitted to the
National Highway Traffic Safety
Administration. 400 Seventh Street SW:,
W ashington. DC 20590.

(c)  Every fiscal year, each State
determined not to be in compliance with

sec of Publj 101-516. based
Nﬂﬁﬁ a and?—lf-cl\mxvs final
determlnatlon, will receive notice of the
fund3 being withheld under § 12124
from apportionment, as part of the
certificatio éapportionments required
under 23 U ré 104(e). which normally
occurs on October 1 of each fiscal year.
Issued on: October 1. 1991.
Jerry Ralph Curry,

Administrator. National Highway Traffic
Safety Adminisarmdn.

Thomas D. Laisoo,

Administrator. Federal Highway
Administration.

[FR Doc. 9123991 FJed 10-1-91: £45am|
BKJINO COOt

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Part 409

[BPO-62S-P1

RIN.-C93S-AE34

Y\"4 Medicare Program: "Confined to the

Home™* Requirements for Home Health
Servicas LT~ *

agehct: Health Care Ftcancrag .
Adminisnation (HCFAJ, HHS. :
—eee A4

summary: This proposed rule would

revise the current Medicare rules to » 1"

clarify when a home health patient

wouid be considered “confined to the

home" in order to receive home health

benefits. Ttwooid conform our

regulations to changes made by section

4024 of the Omnibus Budeet .

Reconciliation Act of 1907'.

OATES: Comments wiil be considered if

we receive them at the appropriate

address, as provided below, no later

than 5 p.m. on December 9.1991. fm

addresses: Mail comments to the

following address:

Health Care Financing Admlnlstratlon
Deparuncnt of Health, and Human
Services. Attention: BPD-029-P. P.O.
Box 26670. Baltimore. Maryland 21237
If you prefer, you may deliver your

comments to one of the toilowuig

addresses:.



STATE OF ALASKA BILL NUMBER: SCR 2
1993 LEGISLATIVE SESSION

FISCAL NOTE

Revision Date: Department Affected: DOT&PF
Tide: Federal-Aid Hy Funding/Drug BRU:
Enforcement
Sponsor. Transportation Component:
Requestor Component Serial Number:

EXPENDITURES/REVENUES: (Thousandsof Dollars)
OPERATING FY94 FYO95 FY96 FY97 FYO98 FYO99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOQUS

TOTAL OPERATING

Capital

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars')
1002 FEDERAL RECEIPTS

1003 GF MATCH

1005 GF/PROGRAM RECEIFTS
1006 GF/MHTIA

OTHER

TOTAL FUNDING

POSITIONS

PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: S

ANALYSIS: (Attach a separate page if necessary)

** Failure to pass legislation will result in the loss of federal ISTEA funds,

Prepared by: Katv McHuuh Phone:
Division: Office of the Commissioner March 1.1993
Approved by Commissioner 2Q Lk Phone:
France G. Turpin
Agency: Department of Transportauon and Public Facilities March 1, 1993
PREPARER TO OR’S LEGISLATIVE OFFICE
Iglslatlve Office
Page 1 of

FISCAL NOTE



Alaska™Mate .., .. .» .

SH\ATCR

BERT SHARP (907) 452-733i/7836
CHARVAN SESSON ADDRESS
STATE CAPITOL ROOM 514

denote Armonocition S fec e

Drug Offender's Driver's License Suspension

PL 101-516 Department of Transportation and Related Agencies
appropriations  Act, Sec. 333 requires withholding of certain
Federal-Aid highways from states that do not enact Ieﬂlslatlon
requiring revocation of driver licenses for drug offenses.  The state
can avoid withholding of funds in several ways.

1) States must have enacted, and be enforcing a law that provided
for revocation or suspension of drivers licenses upon any conviction
of the Controlled Substances Act, or any drug offense.

(ie. requires driver licensing actions againstviolators of drug
offences not limited to movmﬂ violations, not necessarily
involving a motor vehicle at all.)

2) The state shall submit to the Secretary (of Transportation), a
certification statln% that the Governor is opposed io the enactment
or enforcement of such a law and the legislature has adopted a
resolution (SCR 2) expressing its opposition to such 1 "w.

(The Hickel Administration will support either approach)

Penalties

If a statedoes not meet the statutory requirementsby Oct 1 1993,
then 5% of the federal highway apportionment for FY 94 shall be
withheid. 5% will be withheld also in FY 95 if requirement not met
_bfy Oct 1, 1994, if neither action Is taken by Oct 1, 1995, FY96 10%
if federal funds will be withheld.

Annual  Certification _ _
If the hill, (SB 133) is passed, states will have to submit
certification by April 1, on an annual basis that they are enforcing
the law. Once the state has passed the resolution and the
resolution has been determined to be in compliance, the Governor is



P-573 ICS EUS

RECEIPT FOR CENTIFIEC Mill

OFF'CE OF THE GOVERNO' 14007th Street, SW, Soora L

STATE CAPITOL Mash'
SANTA FE. NEW MEXICO 37503

BRUCE KING
GOVERNOR

M. Ardrch_IljlmaCHd, Ng
% mmgl&!; S

Weshirgtm, DC 20

i

Re: ZU.S.C. 83 @Gtifictin

Rsat©BUSC. , o33 ofRb. L 1-143, 106 Sk 9%97), Ihagy

@tify tetloth m%%}mﬂem LeorsktLie of tre Siaie of New Meddd

rave atpied theattaded House ot Resolution 1 eqressiy e quesition o treaecthant of

a vy terecatinar s gesinoftedna Shaseofay pasnavded ofag

gfﬁigitachrﬂ of saca temrdaEetdfadnaShar Day@Esn
adupdiies.

| rte @tify, 1 te reos st foh in House ot Ressolution qsition © te
era:lrratqmﬁrcm—:rtofala/vmj ] @mmd&qﬂsimgf’agkvi\a@[mq:ay
prsnavded ofacgdiiese, ar of isaea terersaeetofadna Shae
Day psn@videl of aduy diese. [Mte-1,,
Sincerely

BRUCE KING

BK/DM/FDK/ca

Enclosure

ME RESOLUTIONS
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HOUSE JOINT REQLUTICN /7

soen legislature - STATE 0 NEVMEA® - second Session, 19!

INTRODUCED BY

A JOINT REILUTICN
GERMFYING TH= NGV MEXIQD LEGISLATURE™S CRRCBITION TO 3ECTION 338 (F
T FEA. DEPRIVNT CF TRANSRCRTATION AD FRHATED ABNCIES
AFRCFRIATIONS ACT KR FISCAL YEAR 1991

WHRES, Section 33 of the federal Departaant of Trangoortatian
ad Re. 3sd Agpcies Apprgpriiations Act for Fiscal Year 1991 aachtes
de witolding of cartain federal-aid higvaey futs fith states thet
by Octcoer 31, 198, fail o erther:

A eet legislation reuiring agEsin of an
indnvidal’s aer™s licase uoon aoviction of ay violatian of tte
feceral (ntrolled Qostances Act or ay dng offase; o

B crtafy thet tre goveror s gqposed 0 tte aectsac
of achea kv ad tet tre legislature hes adpted written
certification equressing Its gposition to ah a by ad
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actaan will result in tte withrolding of feckeral-aid higvay futs;
ad

WHEREAS, :he scat* of Nav Mexico i conoermed wirth amj - ause by
its ctirem ad hes aected neeraa ks ad inttiated progress
aid &, redcing both the desard for ad supply of illepl drus;
ad

VHRELS, tre state of Nav Mexico aunently revdes tte der'™s
licres of parsas cowictad of drving a notor \ehicle udker te
influlee at drugs; ad

WHRES, the revocation of a dnug offeder’s dver™s liase
res not ben 9o o ceter dng ss; ad

WHRES, cogress” adtios 10 e states intb essiy
ineffectve BB s IFgIQate; ad

\HREAS, tre New Medaao legislature hes ad will aontine ©
atiress illepl drugs In effective ad ast bereficial ways;

NV, THRERCRE, & IT RSV 3Y THE LEGISLATURE OF THE STATE
(F NEW MEXICO thet tre New Mexico legislature certifies tet it B
gyosd © rewcking tre driver 3 licaee of ay persn covicted of a
dug offense 1f thet parsn s ot qeerating a aotor \ehicle; ad

E IT ARTHR RESIMD thet tre Nav Mexico  legislature will
antane 1ts efforts In dp dse edcation ad etforoement proyans
adwill comit s limited resuress o prograns that, besed an Naw
Mexiao™s eqeriae, hae a reesaeble dance of redcing dng aoee.
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BILL NO: SB 137 DATE: March 3, 1993

TITLE: "An Act relating to CONTACT: C.E. Swackhammer
conspiracies to commit Deputy Commissioner
murder. . 465-4322

SB 137 would amend 11.31 Attempt and Solicitation, by adding a section concerming
CONSPIRACY. An offender commits the crime of conspiracy if, with the intent to
promote or facilitate murder, arson, kidnapping, or an offense relating to the delivery of a
controlled substance under AS 11.71.010 - 11.71.030, the:

1. offender a?rees with one or more persons to engage in or cause the
performance of the offense and communicates the agreement to the other
person or persons; and

2. offender, or one of the persons with whom the offender has agreed, does
an overt act in furtherance of the conspiracy.

An "overt act in furtherance of the conspiracy” means an act that manifests a purpose on
the part of the actor that the crime that was the object of the conspiracy be completed.

Conspiracy is the same class of offense as the crime that was the object of the conspiracy.

The Department of Public Safety supports crime of conspiracy legislation. Adoption of this
bill will Browde Alaska law enforcement officers and prosecutors with a valuable tool which
is available to law enforcement in the federal system and in most other states.

If sufficient evidence of the conspiracy is obtained, charges may be filed and arrests made
before the conspirators actually commit the offence, thus preventing the crime before it
occurs to protect the intended victim or victims. This legislation will also assist law
enforcement in the dismantling of drug distribution networks particularly when trying to
charge drug king pins who may seldom touch the controlled substances being distributed.



FISCAL NOTE
STATE OF ALASKA BILL NO:  SB 137
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: JEuhlic. Safety.
Title: " An Art rplating tn conspiracies tn commit BRU: Alaska State Trnonprs
murrlpr in the first anrl spcnorl rlpgrpp " Component: Criminal Investigations Bureau.
Sponsor: Spnate Riilrs
Requestor:  Senate Judiciary COMPONENT SERIAL NO. 830

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 94 FY 95 FY 96 FYy 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- 0-

CAPITAL -0- -0- -0- -0- n0-

REVENUE FUND -0- -0- -0- -0- -0-
SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0- *0-
POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0

Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: Francis C. Allan Phone: _7.69-5fi.91
Division: Alaska State Troopers Date: 02/09/93

Approved by Commissioner Date: 3liazaa
Agency: .RieHg?ri**Bilrtnn-DP-nt.-0f. Public Safety_
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
RV Page 1 of
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MEMORANDUM STATE OF ALASKA

Department of Military & Veterans Affairs

TO: The Honorable Ron Larson DATE: April 27, 1993
Alaska State House
FILE NO:
THRU: TELEPHONE NO: 428-6003
SUBJECT: HB 188
An Act Relating
to Forfeiture
oV / - of Property
FROM: Hugh L. Cox 111
Commissioner
DMVA
This memo is to let you know of my strong support of HB 188 which
is an act relating to forfeiture of real property by those v-sing it
to facilitate illicit drug dealing. This b ill was introduced by
the Governor and is vitally needed to curb the extensive drug

trafficking taking place in this state.

Our Alaska National Guard Drug Eradication and Interdiction Unit,

is extensively involved in raids which confiscate millic 3 of
dollars worth of property used to manufacture, transport, and sell
illegal drugs in Alaska. Passage of this legislation would deal a
strong blow against the illicite drug dealers by confiscating their
substantial property holdings and would have a deterrent effect on
those tempted to deal in illicit drugs. If the state of Alaska is
going to deter this felony crimo which is poisoning an increasing
part of our society we need to put more teeth into the law. I ask

for your help in obtaining passage of this vital bill.



fiPR-27 <3 15:36 CEA ANCHORACE P.2

U. S. Department of Justice

Drug Enforcement Administration

222 West 7th Avenue, #15
Anchorage, Alaska 99513

Aprid 27, 1993

Honorable Charles E. Cole
Attorney General
Department of Law

State of Alaoka

Bo>c K

Juneau, Alaska 99811

RE: State of Alaska proposed legislation on forfeiture of property
as drug related assets. HB 188.

Dear Attorney General r.ole,

The State of Alaska is presently lacking a tough legislation
that effectively deals with drug trafficking. I am uot talking
about any particular criminal statute, but a lack of a tough state
furfeit' re law. Drug dealers are making millions of dollars ir.
this illicit trade. Without a forfeiture law that can effectively
take these ill gained proceeds of their enterprise, a prison
sentence in a criminal case is not an adequate deterrent. Many
drug traffickers continue to operate from behind the bars managing
their organizations and assets that remain untouched and waiting
for them when released from prison. Jaiitime simply becomes a
"cost of doing business”™ and the drug business has become very
profitable. A tough forfeiture statute hits the drug dealers where
it hurts them most. Seizure of their "toys", bank accounts, lavish
homes, leaves them without any means to readily resume their
activities.

Up to present Drug Enforcement Administration has been
"adopting"” for federal forfeiture, those state and local cases

within the State of Alaska where forfeiture of drug assets was

warranted. Recently some true obstacles have come into play that
may impede the State's ability to continue such practice. I am
referring to a recent Supreme Court decision .in Johnson vs. City of
Fairbanks. In this case the Alaska Supreme Court has ruled that if

assets of a drug dealer are seized pursuant to a state search
warrant, they can not be adopted for seizure by DEA without the
release from the state court jurisdiction.

51544
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While federal forfeiture is necessary to ”“round out"™ federal
drug prosecution, | believe that the state of Alaska needs its own

tough legislation on forfeiture of drug related assets to
complement its own laws.

Sincerely,

Zoran Yankovict

Acting Resident Agent in Charge
Drug Enforcement Administration



U.S. Department of Justice

Federal Bureau of Investigation

in Keolv. neue Xeier Post O ffice 3ox 100560
Filel\f)yl Anchorage, Alaska 99510
) April 27, 1993

Mr. Charles E. Cole

O ffice of the Attorney General
State of Alaska

Department of Law

P.O. Box 110300 - State Capitol

I have been advised that the Alaska T/giclature is
currently considering a bill which would provide Alaskan law
enforcement officers with the ability to pursue the forfeiture cf
property used by drug traffickers, as well as the profits derived
from drug trafficking.

Please allow me this opportunity to state how
beneficial similar legislation has been or. the Federal levol.
The ability of the government, to forfeit property connoctad with,
drug trafficking is a very effective law enforcement tool because
it directly affects the purpnsos and motivation of drug
traffickers. The forfeiture of assets of drug traffickers help
eliminate the ability of these offenders to ccnunand the resources
they need to continue Their illegal enterprises. Federal
forfeiture legislation contains safeguards to protect the
interests of innocent owners and secured creditorc. I understand
the proposed Alaska legislation contains the came provisions.

My staff and 1 support your efforts to have legislation
pasced which authorisec forfeiture of real property in specific
criminal cases.

Plcacc fool free to contact me if | or my staff can be
of any further acciotancc in this matter.

Sincerely yours,

Burdena G. Pasenelli
Special Agent in Charge

015C1



it M. J WALTER J. HICKEL, GOVERNOR

DEPARTM ENT OF LAW P.O. BOX 1IL300 - STATE CAPITOL

JUNEAU. ALASKA 99811-0300

OFFICE OF THEATTORNEY GENERAL Pk XXDCKIG XaB39Q7I 4652075

April 29, 1993

TO: Honorable Robin Taylor
Senate Majority Leader

—_— Cc- 1—

FROM: Charles E. Cole '

Attorney General

SUBJECT: SB 139 Real Property Asset Forfeiture

Among the items in the Governor's crimepackage not yet
acted upon by the legislature are the bills providing for
fo eiture of interests in real property where the owner
pai -.icipates in illegal drug activities on the property or

knowingly condones such activities on it, SB 139 and HB 188. HB
188 is stalled in House Finance, where Representative Kay Brown has

managed todelay Committee action on the bill by interminably
questioning one provision after another. Representative Eileen
MacLean has also voiced objection to the bill. And questions exist
whether Representatives Foster, Grussendorf, and Hoffman w ill vote
to move it out of Committee. Yet if the bill were to get to the
House floor | am confident that it would pass. Perhaps,
therefore, the best approach is to seek passage first in the
Senate.

This legislation is badly needed to fight the growing
drug problem in Alaska. Annexed is an excerpt from the 1992 Annual
Report of the Department of Public Safety, showing a dramatic
increase in drug arrests and seizures in 1992 over 1991. Unless
strong measures are taken by the legislature, drug activities in
Alaska are expected to increase. We therefore ask your support for
action on this legislation.

Law enforcement agencies strongly support this bill.

Annexed are letters supporting it from the Federal Bureau of
Investigation, the Drug Enforcement Administration, and General
Cox, Alaska Department of Military and Veterans A ffairs.

If you have any questions about this bill or if | in any
way can be of any assistance in the passage of this bill by the
Senate, | am available at your beckon.

CEC:pml
att.

on n‘Kyci«d p/tpef l¢ i CD
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WALTER J. FICKEL

State 0or A las ica
OFFICE OF THE GOVERNOR

J UNEAN

February26, 1993

The Honorable Rick Halford
President o fthe Senate
Alaska State Legislature

State Capitol
Juneau, AK99601-1182

Dear Mr. President:

Under the authority o fad. Hi, sec. 18, o fthe Alaska Constitution, i am transmitting a biill
amending the state!s assetforfeiture laws to make them more effectve. Many o fthese
changes are found in the ModelAsset Seizure and Forfeiture Act(1991), prepared by
the American Prosecutors Research institute. Thisbill

permits forfeiture ofrealpropedy, including buildings;

- permits tracing o fdrug money to allow forfeiture ofanypropedy
purchased with thatmoney;

permits forfeiture ofalldangerous instruments used by a drug deafer,
while existing law requires forfeiture only o ffirearms;

- permits the sharing o fforfeited assets between municipalpolice
depadments and the state;

- requires the costs o fthe forfeiture proceedings to be paid by the drag
dealer;



The Honorable Rick Halford
February® 26, 1993
Page 2

allows the courtto forfeit otherassets o fthe drug dealerif the property
to be forfeited is commingled with otherproperty, has been removed from the
jurisdiction, or has been destroyed by the drug dealer;

- gives the state a perfected priority Hen on the forfeited property, and
thus avoids the pitfalls o fFehir v. State. 739 P.2d 785 (Alaska App. 1987), which permits
unsecured creditors to claim forfeited property; and

- resolves some o fthe procedural ambiguites in existing forfeiture law
noted in Badoino v. State. 785 P.2d 39 (Alaska App. 1990).

This b illis one o ffourthati am introducing this session to create tough new laws to
combatdrugs and violentcrime, if enacted, these bils willgive the state the tools it
needs to prosecute serious criminals fairly and effectively.

i urge your favorable action on this bill.

Sincerely,

W aitera Hickei
Governor



Figure 8: Drug and Asset Seizures.

Drug Type

Cocaine

Marijuana Plants
Heroin

Hashish
Amphetamines
Mushrooms
Dilaudid

Other

TyP'
Cash
Vehicles
Property
TOTAL ASSETS

Figure 9: Arrests by Type of Drug.

117.35 grams
917.25 grams
104 grams

67 dosage units

12 dosage units j

12781.0 grams
97878.5 grams
93.6 grams

1106 dosage units

$489,388
$204,075



FISCAL NOTE No-

STATE OF ALASKA Bill Version: $ 73 /
1993 LEGISLATIVE SESSION (s) Publish Date: 293

Revision Date: February 16.1993 Department Affected: Department of Law
Title: 'An Act relating to forfeiture ot certain property.. BRU: Prosecution
Component: Al_
Sponsor: _ Rules Committee/Rea, of Governor
Requestor: Governor's Office/OMB COMPONENT SERIAL NO. 0085 through 0090
EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
FULL-TIME -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY93) impact _TF
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

_ 2JL.4VIA/-0

Prepared by: Richard I. Peques, Director U Phone: 465-3672

Division: Administrativ*Servicesfoivisiofo i5 /,-Yi 0 / Date- February 16,1993
A\NL J c £ " /IF & N '-

Approved by Commissioner: Charles E. Cole. Attorney General
Agency: Department of Law Date: February 16,1993

PREPARI £ LEASLATMVE OFFICE
e Cffice
Rev 11/92 Page 1 o 2




FISCAL NOTE

STATE OF ALASKA BILL NO
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

This b ill amends the state drug asset forfeiture laws (AS 17.30) in
order to resolve procedural ambiguities in the existing law, as noted in Badoino
v. State. Because of those ambiguities the state has had to rely on federal
prosecutors for most drug forfeiture actions in Alaska, thus reducing the

proceeds that would otherwise flow to the state as the result of the seizure and
sale of assets used in narcotics trafficking.

This b ill would also permit the forfeiture of real property, including
buildings; permit the tracing of drug money to allow forfeiture of any property
purchased with that money; permit the forfeiture of all dangerous instruments

used by a drug dealer, while existing law requires forfeiture only of firearms;
permit the sharing of forfeited assets between municipal police departments and
the state; require the state's costs for forfeiture proceedings to be paid by
the drug dealer; allow the court to forfeit other assets of the drug dealer if
the property to be forfeited is commingled with other property, has been removed
from the court's jurisdiction or has been destroyed by the drug dealer; and give
the state a perfected priority lien on the forfeited property ahead of unsecured
creditors.

All of these changes are designed to improve the state's forfeiture
and disposal of drug trafficking assets, and they are expected to have a
positive fiscal impact for the state.



FISCAL NOTE No.

STATE OF ALASKA

1993 LEGISLATIVE SESSION. bill Versio*n:_

(S) Publish Date:_

Revision Date: Dept. Affected: Public Safely-----------

Title: -"-An Act relating to forfeiture. BRU: Alaska State Trnopers-
-Qf-.ceriain-or.oafrtv- Component: Criminal Investigation.Bureau,
Sponsor: _Butes_

Requestor: Governor COMPONENT SERIAL NO. 830

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUITVIENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0-

CAPITAL -0- -0- -0-

REVENUE FUND -0- -0- -0- -0-
SOURCE:

FI INDUSI<3- (ThnncnnHc nf Dnllnr«l
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0-
POSITIONS

FULL-TIMc 0 0 0
PART-TIME 0 0 0 0 0

TEMPORARY 0 0 0 0
Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page if necessary.) This zero fiscal note is based on the assumption that the Department

of Admin, will make forfeiture reports available to the Dept, of Public Safety Commissioner to determine recommenda-

tions for the transfer of up to 90% of the net value of forfeited property to one or more agencies or political

subdivisions of the State as set out in Sec. 17.30.122(4).

Prepared By: X.EwSwar.khammer Phone: 465-4322

Division: Office of the Cnmmissin Date: 2A2/aa.
Approved by Commissioner: Date: ,.2/12193.
Agency: Burton. Dent, nf Puhlic Safety
PREPARER TO PROVIDE ALI DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
WD For further distrioution information call the Governor's Legislative Office Page 1 of 1



P APER- Department d Public Safety

POSITION

BILL NO: SB 139 DATE: March 24, 1993

TITLE: "An Act relating to CONTACT: C.E. Swackhammer
forfeiture of certain De utg Commissioner
property. . 465-4322

SB 139 will provide lav/ enforcement with a more effective means of utilizing asset
forfeiture as a tool to combatting drugs and violent crimes by taking weapons away from
criminals and illegally gained assets from drug dealers.

This bill will:
permit forfeiture of real property including buildings;

permit tracing of drug money to allow forfeiture of any property purchase with that
money;

permit forfeiture of all dangerous instruments used by a drug dealer;

permit the sharing of forfeited assets between municipal police departments and the
state;

require the cost of all forfeiture proceedings to be paid by the drug dealer;

allow the court to forfeit other assets of the drug dealer if the property to be
forfeited is co-mingled with other property, or has been removed from the
jurisdiction;

give the state a perfected prioritr lean on the forfeited property and . L)
pitfalls of unsecured creditors claiming forfeited property;

resolve current procedural ambiguities in existing forfeiture law;
This Ie?islation will provide Alaskan law enforcement agencies with the same mechanism

presently utilized by the Federal government to seize from drug dealers assets used in the
commission of crimes relating to controlled substances.

{IRfphtrd L. Burton
Commissioner



FISCAL NOTE No. -
Bill Version: i g

STATE OF ALASKA
1993 LEGISLATIVE SESSION

(S) Publish Date:

Revision Date: Department Affected: Administration

Title: ‘An Act relating to lorfeiture of certain property . 8RU: Public Defender Agency
Component: Public Defender Agency

Sponsor: Rules Committee

Requestor Governor COMPONENT SERIAL NO. 1631
EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 9s FY 97 FY 98 FY 99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAI 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL n 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME
TEMPORARY 0 0 0
Estimate of current year (FY93) impact: m

Prepared bv: John Salemi, Public Defender Phone: 279-7541

Division:  Public Defender Agencv | Date:

Approved bv Commissioner Nancv Bear Use 0 A

Agency: Administration ;o In Date: .

I
PREPARER TO PRO\& LL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution informetion call the Governor’s Legislative Office
Rev 11/92 Page 1 of_1
JEEBAITKL



FISCAL NOTE N  /
STATE OF ALASKA - A
1993 LEGISLATIVE SESSION Bill Version:  £&B 1%

(S) Publish Date:

Revision Date: Department Affected: Administration
Title: ‘An Act relating to forfeiture of certain property: BRU: Office of Public Advocacy

and providing.. Component: Office of Public Advocacy.
Sponsor: Governor

Requestor Rules Committee COMPONENT SERIAL NO. 43
EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 .0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY
Estimate of current year (FY93) impact: None
ANALYSIS: (Attach a separate page if necessary.)
/ )

Prepared bv: Brant McGee, Public Advocat y ¢ j Phone: 274-1684

Division:  Office of Public Advocacy ( £ /' . Date:

Approved bv Commissioner Nancv Bear Usera /

Agencv:  Administration 11 1] Date: / [N //* ? 2-

/
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 of
1/LECA0/A010kp






f "NATE COMMITTEE REPC'T

FIRST COMMITTEE OF REFERRAL

DATE: 3/5/93 FURTHER: FINANCE
Date of 5-Day Notice: (7"/ 1" ( A) DATE TURNED
(in accordance with Uniform Rule 23) INTO OFFICE: R

JUDICIARY Committee considered SB 149

"An Act revising the laws governing financial institutions and relating to trust companies, the Alaska
Small Loans Act, and the Premium Financing Act; amending Alaska Rule of Criminal Procedure
17 and Alaska Rule of Civil Procedure 45(b); and providing for an effective date."”

and recommends:
[ ] same title

[ ]replace with CSs [ ] new title
[ Jtechnical
[ ] attaches amendment(s) title change
(HB only)
[ ]adopts Letter of Intent
(] further referral to the
[ ]do pass
[ ]do not pass
[ ] no recommendation
[x] individual recommendations
FISCAL DOTE INFORMATION
Department Doio Zero Fiidcul Department Date Zero Fiscal
I 'DCED &
( ) Appropriation No Fiscal Note [ ] Governor's Dill with Previous Fiscal Notes (enter inlormution above)
DO PASS: OTHER RECOMMENDATIONS;
Ab
_rr-
— A Z S /¥S}y / ct

Chair: Signature qjth Recommendation



Law Office of Jeff Bus/i
Senate BuiCtCing
175 S. Fratt/tCm St., Sic. 318
Juneau, AK 9.9801
(907)463-4150
Fax: 463-4U53

March 9, 1993

Robin Taylor

Chair

Senate Judiciary Committee
Alaska State Senate
Capitol Building

Juneau, AK 99801

Re: SB 149; Recodification of the Alaska Banking Code
Dear Senator Taylor:

| am the attorney that was hired by the Division of Banking, Securities and
Corporations to draft the recodification of the Alaska Banking Code. This bill was
recently introduced by the Senate Labor & Commerce Committee, as SB 149, and
referred to the Judiciary Committee. The purpose of this letter is to provide the
committee with some back-up materials and to request that you consider scheduling a
hearing on this important piece of Ie%islation. This recodification project, and the current
bill, are strongly supported not only by the Administration, but also by the Alaska financial
institutions.

Enclosed for your reference is a sectional analysis of the bill. Also enclosed is a draft
set of aegulanons, which would be adopted by the department once the new code is
enacted.

If you have an (1uestions about the bill, the sectional analysis, or the draft
regulations, please feel free to contact me or Willis Kirkpatrick (465-2521). Thank you
for your consideration of this request.

Sincerely,






SENATE BILL 149
RECODIFICATION OF THE ALASKA BANKING CODE
SECTIONAL ANALYSIS

Section 1. Technical change. Alaska no longer issues a "charter,"”
so references to that term are eliminated throughout the statutes.

Section 2. Technical change.

Section 3. This is current AS 06.05.025 and 06.05.040, mostly with

minor technical changes. Recognizing that examiners should not be
precluded from merely investing in banks, we have changed the
provisions to allow an examiner to own up to 5% of the voting stock
of another institution; this will allow simple investments but will

not pernit an examiner to have a controlling ownership interest in
a bank.

Since the department examines all financial institutions, not
just banks, the provisions relating to exams have been moved to AS
06.01, the chapter that applies to all financial institutions.

Section 4. Changed to bring the section up to date, given that the
list of federal agencies in the current statute is inaccurate. The
change w ill make the statute apply regardless of what changes occur
in the future to the names of the federal agencies.

Also, at the banks' request, "corresponding”™ was removed in
(2) to allow the department to equalize competition between
financial institutions regardless of what they are called.

Section 5. Current AS 06.05.060(a) and (b) . Only change is to
clarify that this section applies only to records relating to
financial institutions, not all records of DCED.

Section 6. (a) - (d). New cease and desist provisions, to more
accurately set out the procedure used by the department; existing
law has been confusing. These new subsections are generally taken
from the FDIC Act (12 USC 1818(b) (1)) and the Alaska Securities Act
(AS 45.55.200(a)), both of which have proven track records. (d)
will permit the department to issue temporary orders before a
hearing, to ensure preservation of the status quo (like a TRO).

(d) Current(b) , amended to make it clear that public hearings
need not be heldin cease and desist proceedings.

(e) Current(c) & part of (d) , without substantive <change; the
rest of (d) has been moved to Section 8 of the bill.

(f) Current (e).

(g) Defines "unsafe or unsound practice.”

Section 7. This section consolidates all penalty provisions from AS
06 relating to financial institutions. E xisting penalty
provisions, scattered throughout the code, are repealed in this
bill.

(a). The criminal sentences on individuals are generally kept



the same as in current law. However, this will raise the potential
corporate sentences from the current $20,000 ($1000 for trust
companies) to $200,000, under AS 12.55.035(c)(B). This subsection
supersedes current AS 06.05.065(e), 06.05.090(c), 06.05.210(b),
06.05.235(d), 06.05.520, AsS 06.20.320(b), and AS 06.25.320.

(b). Supersedes current AS 06.40.160(b).

(c). This is consistent with current AS 06.05.380(c),
06.05.500, and AS 06.25.060; current AS 06.05.510 seems to make it
only a misdemeanor for the same violations, but a single consistent
penalty is more appropriate in all these cases. Supersedes current
AS 06.05.380(c), 06.05.500, 06.05.510, AS 06.25.060, 06.25.070, and
AS 06.45.320.

(d) . Penalizes receiving a deposit after being notified by the

state or federal regulators that the institution is insolvent.
Under the Credit Union Act, this is currently a Class A felony (AS
06.45.330). The general criminal law makes defrauding creditors a

misdemeanor for up to $500, a Class C felony for $500 to $25,000,
and a Class B felony for more than $25,000 (AS 11.46.730(c)). We
have decided to go v/ith the Class C felony for these cases.
Supersedes AS 06.05.490 and AS 06.45.330.

(e) and (f) . For intentional violations of the code or the
department's orders; taken from Securities Act, AS 45.55.200(b).
Note that (e) also applies to people who cause others to violate
the code or department orders. A person assessed an administrative
penalty would have a right to a hearing under AS 06.01.030. The
differential rates for institutions as opposed to individuals is
common in other states. See FL and OR below. For point of
reference, here is a summary of what some other states allow for
administrative fines:

IN allows up to $15,000 per violation (sec. 28-11-4-9).

GA allows $1000 per day per violation, until corrected (sec. 7-1-
91) .

OR allows $2500 per violation for individuals, $50,000 for
institutions (sec. 708.980).

FL allows $10,000 per day i f the violation is due to
recklessness; and $50,000 per day for individuals and $500,000 per
day for institutions if the violation is intentional (sec.
655.041).

By the way, the FDIC penalties are also very high — $25,000 per
day for reckless actions, up to $1 million per day for intentional
violations (12 CFR 308.116).

(g) . For non-intentional violations, taken from AS
45.55.200(c); also applies to those who cause others to commit a
violation.

(h) . Supersedes AS 06.01.010(c) and AS 06.05.505. These
figures seem consistent with those used in other states. However,
for late call reports the FDIC uses a sliding scale based on the

size of the institution and whether the conduct is repetitious,
charging from $100 to $2000 per day (12 CFR 308.132).
(i) . Current AS 06.05.065(e).

Section 8. This is part of current AS 06.01.030(d), which is moved



because it did not belong as part of the section on departmental
orders.

Section 9. This section lists most of the department's powers with
respect to banks. To the extent the list refers to powers
contained elsewhere in the code, the reference here is unnecessary,
but it does offer a relatively comprehensive laundry list. In
addition, (b)(13) and (14) give the department essentially
unlimited authority to issue orders to get compliance with the
code.

Current AS 06.05.005(3) has been repealed; neither the
department nor the banks could determine what it meant or what was

its purpose. Some current sections have been repealed elsewhere
and included in this section. They are

(a)(2). AS 06.05.070 is repealed, and here it simply states
that the department will provide for bank records retention through
regulations.

(b)(1). Current AS 06.05.030, although we have removed the
authority of the department to relieve a bank from the examination
fee; this seemed appropriate given that fees for specific exams

have been replaced with an assessment system. See AS 06.01.010(d).
(b)(6). Current AS 06.05.005(2).

(b)(7). Includes current AS 06.05.015. In (J), we have added
authority to require loan loss reserves for loans classified as
"doubtful."” We also eliminated reference to "FDIC" exams and
substituted "federal"”™ exams, to include the Federal Reserve Bank.
Section 10. Amended to make the reporting requirements as to
signhatures consistent with FDIC requirements, so that the same

reports can be wused by the banks for both state and federal
agencies.

Section 11. Here and in Section 12 of the bill, references to state
"charter" have been removed as obsolete. Also, we removed
reference to "lending" institutions to make the terminology

consistent with that used in the rest of the code.

Section 12. Adds an exemption for mortgage loans existing at the
time of hire. This section will no longer disqualify a person from
working as a bank examiner if the person has a home mortgage loan
with a state bank.

Section 13. Amended to clarify that all actions of the department
under this chapter, not just the adoption of regulations, are
designed to promote a sound banking system.

Section 14. These changes are primarily stylistic, to clarify the
section's meaning.

Section 15. Amended to provide that the notice of charges for new
accounts need only be provided where accounts are opened; for
example, there is no reason to require this at a bank's automated
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teller machine (ATM).

We w ill also clarify in regulation that "clearly post" can
include wusing pamphlets or brochures, provided they are &easily
accessible and there is some notice or sign indicating their
location.

Section 16. The phrase in current statute, "the extent necessary to
meet the needs of customers,” might be interpreted either to mean
"to meet existing orders™ or "to meet anticipated demands." This

change, proposed by the banks, clarifies the meaning.

Section 17. The repealed language is all contained in other
subsections — the three day maximum closure is now contained in
(e) ; the branch bank variance is now in (f) . See Section 19,
below. The reduction of necessary prior notice of a holiday
closure, from 15 to 7 days, was done at the request of Northrim
Bank.

Section 18. Many stylistic changes. We changed the notice
requirement to be before closure, if possible, and otherwise as
soon as possible after closure. Also, we removed the requirement

that the Comptroller of the Currency be notified of these closures
— that is a matter that should be left to the comptroller and
federal regulation. Finally, at the suggestion of First Bank, we
clarified the final sentence in the subsection.

Section 19. (d) . This is new, to cover the Key Bank "neighborhood
day" situation.

(e). Currently in (a) . The three day maximum closure applies
not only to holidays, but also to board declared closures, but it
does not apply to branch banks operating under a department
approved different schedule.

(f). Currently the last sentence in (a).

Sections 20 & 21. At the request of the banks, we have changed this
statute to clarify that bank records need not be released pursuant
to subpoena. Given that subpoenas can be obtained routinely from
the court clerk without judicial review, to permit release of the
info in response to a subpoena would amount to an elimination of
any customer confidentiality, and has resulted in a huge burden on
the banks.

Section 22. This is new, also at the request of the banks. The
current cost of responding to information requests is very high,
and it is reasonable to provide the banks with reimbursement for
these costs.

Section 23. First, the subsection is modified to apply to all banks
— the distinction of "commercial®™ banks is meaningless in Alaska
law, and there was no reason for the exception for members of the
federal reserve system. Second, the subsection has also been

changed to provide that reserve requirements w ill be set by



regulation be based on the bank's liquidity needs (rather than as
a means of protecting against capital impairment). There has been
confusion in the past over the purpose of the reserve requirements.
It should be noted that the Comptroller sets reserve requirements

in federal law, but those requirements are not based on a bank's
liguidity needs, but rather as a method to manipulate the supply of
money in the U.S. Finally, we have changed "reserves"” to "reserve

fund"” to avoid confusion with loan loss reserves.

Section 24. This change w ill give the department more discretion in
regulating problem banks. If a bank falls below the reserve
requirements, it will not automatically be prohibited from making
loans or paying dividends — that will be up to the department.

Section 25. This adopts the general lending limits wused by the
O ffice of the Comptroller of the Currency (OCC). The definition of
"fully secured”™ will be put in regulation, probably requiring
collateral equal to 100% of loan balance. The list of transactions
not included in these calculations is generally taken from current
subsection (b), with an addition in (3) of loans collateralized
with assigned deposit accounts. This list is generally more
liberal than OCC regulations, except for the requirement that
cannery products and products in transit be insured to be exempt.
The definition of "products in transit” in (4) is taken directly

from current regulation and is not a change in current law.

Section 26. Amended to make loans unconditionally guaranteed by
the state, such as AIDEA, also not count toward the loans to one
borrower limitations.

Section 27. Expands the prohibition for bank loans to include loans
collateralized by stock of any of the bank's holding companies,
unless the stock is publicly traded, and to unsecured loans used to
purchase stock of either the bank or its holding companies. Adds
an exception to this rule for situations of bank acquisitions or
mergers, with department approval.

Section 28. (g) . New provision allowing the department to adopt
regulations defining when a loan made in the name of one person or
entity will be attributed to another for purposes of calculating
the lending limits in this section. This is taken from the

recommendations of Montana's advisory committee that reviewed that
state's banking code.

Section 29. (a) . Combines existing (a), (c¢), and (d) . Specific
loan-to-value (LTV) and term restrictions have been eliminated and
replaced with a requirement that real estate loans be made
consistent with sound bank policies. Also, the section's
application is expanded to apply to all loans where the primary

security for the loan is real estate, not just those on improved
real estate; thus, current (e) and (f) were eliminated along with
AS 06.05.206 and AS 06.05.211. Existing (g) has been eliminated as
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obsolete.

(b) . From <current subsection (b) ; changed to apply to
junior liens, not just seconds.
Section 30. Several changes are proposed to this subsection.
First, we clarify that all normal lending restrictions apply to
loans to directors, officers and bank employees, in addition to the
specific limitations of this section. Second, directors are added
to those subject to this section. Third, the threshold for

application of the section is raised to $100,000 in the aggregate,
and up to $250,000 for personal primary residences of directors,
officers and employees. We have also repealed the final sentence,
since loans are defined in AS 06.05.540 to include overdrafts,
making this sentence unnecessary.

There has been some confusion in the past whether a bank's
board of directors could act through a committee for the approval

of these loans. AS 10.06.468, incorporated under this act, would
allow this, except for loans to directors which would s till require
full board approval.

Section 31. This subsection has been amended to remove specific LTV

and term restrictions, and make these loans generally subject to
the same restrictions as all real estate loans under AS 06.05.207.
Section 32. Changed to make this merely a prohibition; penalties
are provided in AS 06.01.035 for all .iolations of the code,

including this section.

Section 33. This section has been confusing and somewhat
controversial in the past. We have rewritten it to make sense.
The standard adopted here ~ knowingly or with gross negligence - is

strongly supported by the banks, because they feel that a simple
negligence standard might discourage people from becoming bank
directors.

Section 34. This section probably could be repealed, since federal

law arguably preempts the state law . (We have repealed AS
06.05.220 for this reason.) However, for clarity, this section is
left in. The reference to AS 06.05.220 has been changed to refer

directly to the applicable federal statute.

Section 35. The section currently is incorrect in its reference to
"real estate,"” since it actually applies to both real and personal
property, so this has been fixed. Also, the section has been
broadened in several respects, to allow a bank to hold

1) property used for promotional purposes, such as a boat; of
course, any asset so held will have to be used exclusively for bank
purposes;

2) a building in which bank offices are located, even if only
a portion of the building 1is used for the bank (this is already
being done by several Alaska banks, arguably in wviolation of
present law); and

all



3) real estate for future expansion, subject to

department approval.
As for the reference to bank building corporations, these are

now covered under the section relating to subsidiaries, AS
06.05.272 .

Section 36. Conforming amendment only.

Section 37. Conforming amendment, since provisions relating to out-
of-state bank holding companies (BHC's) have been moved to new AS
06.05.570.

Section 38. We have added a permitting system for all bank holding
companies that wish to purchase a bank or bank holding company
doing business in Alaska.

Section 39. Conforming amendment.

Section 40. New subsection, taken from current 3 AAC 02.910(b).
This provides for an exemption to the normal rules applicable to
BHC's, and it is more appropriate for the exemption to be in
statute, rather than regulation.

Section 41. Technical changes to make it clearly consistent with AS
06.05.205.

Section 42. Technical changes to make the language consistent with
AS 06.05.230.

Section 43. There are several proposed changes to this section.

The amendments add an exemption from borrowing limits for
repurchase agreements; raise borrowing |Iimits without necessary
department approval from 100% of capital and 50% of surplus to 15%
of assets — this will be an approximately 50% increase in the
lim it for most banks (this new standard, 15% of assets, is
currently used in the Mutual Savings Bank Act, AS 06.15.180(2));
remove a redundancy regarding borrowings approved by the
department; and finally, the adjective "unimpaired” is meaningless

and confusing, and is therefore removed.

Section 44. In (2), the change clarifies that when a bank pledges
property for a mortgage, the pledged property must be the subject
of the purchase transaction. Also adds a new paragraph (3), as
suggested by several banks, to permit a bank to pledge assets to a
federal reserve banjc or a federal home loan bank. This language
was taken from WY, sec. 13-3-203. (However, such borrowings will
still be subject to limitations of AS 06.05.255.)

Section 45. This is current AS 06.05.485. The second sentence was
added to clarify that this section does not prohibit a bank from
issuing warranty deeds.

prior



Section 46. This b ill repeals the list of specific permissible bank

investments in statute. These specific investments, as well as
others that may be appropriate, w ill now be set out in the
regulations. This is important, because new investment
opportunities seem to come up frequently, and requiring the
department to get legislation passed each time has proven

burdensome and unpredictable.

Section 47 . (a) . Adds a provision to permit banks to have
subsidiaries, in most cases subject to department approval. The
department intends to approve Ilimited underwriting activities,
probably on a case-by-case basis. "Subsidiary” is defined in AS
06.05.540 to be corporation more than 50% owned by the bank.

(b) . Sets a lim.t on the amount a bank may invest in
subsidiaries, and <clarifies that a bank may not use its Ilending
authority to avoid the investment limits.

(c). Makes it clear that subsidiaries are subject to

examination.

Section 43. Clarifies that these are alternative requirements.

Section 49. (a) . Makes the Alaska Corporations Code applicable to
banks.

(b). Sections of the Corporations Code that are inapplicable
to banks are as follows:

AS 10.06.010(4-8). General corporate powers, specifically
limited here and elsewhere for banks.

AS 10.06.105(a). Requires a corporation to have "inc.,” Itd .”
etc. in its name.

AS 10.06.325/ 10.06.385 - 10.06.388, & 10.06.420(i). Deal with
redemption of shares; This revised banking code sets up specific
provisions for stock redemption in AS 06.05.320.

AS 10.06.356. Permits shares to be held by nominees. This s
inconsistent with the philosophy behind AS 06.05.450, that all
shareholders and the department have a right to know all
shareholders of a bank.

AS 10.06.358 - 10.06.360. Dividends; covered by AS 06.05.440 -
06.05.445.

AS 10.06.370. Specifically applies only to regulated
investment companies.

AS 10.06.430. Provides that the "books and records of account"”
of a corporation must be available for inspection by shareholders.
To avoid anyone misinterpreting the code to allow a shareholder to
see a bank examination, this was excluded.

AS 10.06.453. Provides that the number of directors may be one
or more, and if not designated, three. Current banking code (AS
06.05.435) requires at least five directors, and we have retained
that in this recodification.

AS 10.06.460(b). Restricts reasons a director may be removed.
We have provided for removal of bank directors by the department.

AS 10.06.485. Loans to directors, officers and employees;
already covered in AS 06.05.210.



AS 10.06.522 - 10.06.526. Reorganization of corporations in
bankruptcy; this is covered for banks und'r liguidation provisions.
Article 8 (AS 10006.530 - 10.06.582). Organic change (mergers,

etc). These are covered under AS 06.05.462.
Article 9 (AS 10.06.605 - 10.06.678). Dissolution; covered
under the liquidation article.

Article 10 (As 10.06.705 - 10.06.788). Foreign corporations;
covered under new article on interstate and international banking.
Article 11 (As 10.06.805 - 10.06.868). Biennial reports and
corporate tax. Banks pay an assessment under AS 06.01.010 and are
subject to annual examination and frequent reporting requirements.
AS 10.06.863. Appeal of foreign corporation to Superior Court

for revocation of certificate of authority; all appeal processes
for banks w ill be handled under AS 06.01.

AS 10.06.865 & 10.06.915. Appeal to commissioner for refusal
or cancellation of certificate of authority; all appeal processes
for banks w ill be handled under AS 06.01.

AS 10.06.960. Applies only to native corps.

AS 10.06.990(30) & (36). Definitions for "paid in capital” and
"retained earnings"; we have provided definitions for all aspects
of a bank's capital accounts in AS 06.05.540.

Section 50. (a). Raises minimum capital requirements to $2 million
for banks in Anchorage and Fairbanks, $1 million for other
communities (to allow possible formation of small community banks).
However, this clarifies that these are absolute minimums, and that
the actual requirements will be set in each case by the department.
(At present, all Alaska banks have capital amounts far greater than
these minimums.)

(b) . To the extent this may be interpreted as inconsistent
with AS 06.05.320, we have amended that section to allow stock
redemptions if approved by the department. Otherwise, technical
amendments only.

(c). Technical amendments only.

Section 51. Present AS 06.05.310 provides for an assessment of
shareholders procedure that the department may purportedly order

when a bank's capital is impaired. Since this process is
essentirlly unenforceable and, in our experience, unreasonable,
this assessment procedure is repealed here and replaced with a
simple process for the department to order a bank to increase
capital, in whatever manner the bank chooses. This new section is

taken from Indiana (sec. 28-13-4-7).

Section 52. Changed to permit bank stock redemptions with
departmental approval.

Section 53. Changed to require prior department approval before any
significant change in bank ownership or before a change in bank
control.

Section 54. Clarified to ensure that all stock sales are subject to
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this requirement, not just those at the corporate formation stage.
[Note to Revisor: Please amend section title accordingly.]

Section 55. Present AS 06.05.345 is split; new AS 06.05.344 deals
with the application for approval process, while AS 06.05.345
retains the provisions relating to articles of incorporation.

(a). Current AS 06.05.345(c). Clarifies that prior approval
of director for bank plan is required before articles of
incorporation will be issued. Also eliminates requirement for
triplicate filing of articles (also changed in (h)).

(b) . Current AS 06.05.345(d). The amount that an applicant
must submit to the department has been doubled to $2000; this will
afford the department a bit more protection, assuring a better
chance of repayment of its costs. Current amounts charged have
been in statute at least since 1978 and need raising. By way of

comparison, OR charges a non-refundable $2500 (sec. 707.070).

(c). Current AS 06.05.345(e).

(d). Current AS 06.05.345(f).

(e). Current AS 06.05.345(g).

(f). Current AS 06.05.345(h). Change to (4) is designed to
clarify that the capital requirements are those set by the
department. Otherwise, one technical change, and one other change
to not duplicate the Corporations Code.

(g). Current AS 06.05.345¢(i).

(h). Current AS 06.05.345¢(j).

Section 56. Changed to incorporate the Corporations Code, and then

eliminates requirements already covered by that code. Also, (2) is
clarified to make sure that no-par stock is not allowed, and (3) is
clarified to allow articles to say "5 to 25" directors, instead of

giving a specific number.

Section 57. Allows amendment of articles by a majority of
shareholders, or more — this is consistent with the Corporations
Code, AS 10.06.504 - 10.06.508. As for filing amendments to
articles, these will be done in the manner provided in the

Corporations Code.

Section 58. Amended to clarify that certificate of incorporation

comes first, certificate of authority later. Incorporation allows
a bank corporation to set up a facility and get subscriptions paid
in, but not to do any banking business. AS 06.05.395 has been

merged with this subsection.

Section 59. (b)(1l). This is the same as AS 06.05.380(b); the latter

has been repealed. Also, the department does not require a bank to
carry a specific amount for undivided profits, so that has been
removed.

Current (b)(4). This is repealed because we will no longer be
requiring FDIC insurance in all cases. See Section 61.

Section 60. Current AS 06.05.480.



Section 61. Changed to make FDIC insurance optional, at the

department's discretion. This is primarily designed to allow for
the formation of small commu lity banks, and to allow other banks to
use alternative insurance if it becomes available. [Note to

Revisor: Please correct title to this section.]
Section 62. Conforming amendment.

Section 63. (a). Most of the requirements of this section that are
deleted are <covered in the Corporations Code, particularly AS
10.06.223 .

(b). Provides that the executive offices of the bank must be
designated in the articles or bylaws, and a current copy of the
bylaws must be kept on file with the department. We are
eliminating any definition of executive or managing officers from
the code.

Section 64. These are almost all technical changes, except for
(f) @3, which is eliminated because we are eliminating the
requirement for FDIC insurance. As for (a) , the amounts have been
raised for processing an application — see comments to new AS
06.05.344 in section 55 of the bill. The definition for "mobile

facility branch bank" is taken from 3 AAC 02.910(a)(5).

Section 65. ATM's will no longer be subject to general branching
laws; there is no reason that the lengthy application process for
a branch should apply to a bank's opening of an ATM.

(a) . Permits banks to set up wholly-owned ATM's in bank
offices without department approval; these machines may be
exclusively for use of the bank's customers.

(b). Permits a bank to establish a wholly-owned ATM outside
the bank with prior approval of the department; these machines must
be made available to other banks.

(c) . Simplified application process for ATM'sthat are off
bank premises, generally taken from Arkansas sec. 23-32-1304.

(d) . Permits bank to invest in an ATM <corporation (like
Options). These operations will not be directly regulated by the
department, although the investments themselves w ill still be

subject to safety and soundness considerations upon examination.

Section 66. Repealed language w ill permit staggered terms for bank
directors lik e that provided in the Corporations Code, AS
10.06.455.

Section 67. Added language w ill allow the qualifying minimum amount
of stock that a director must own to be jointly held, and will

allow the department to approve other situations when a director
need not meet the minimum ownership requirements, such as where the
bank is wholly owned by a bank holding company.

Section 68. (f). From current AS 06.05.437(b).
(g). New, to give department authority to remove or object to
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certain persons as directors. Taken generally from FL and GA.

Section 69. (a). Repealed language is covered by AS 10.06.483(b).
Second sentence is amended to allow the board to pick the best
possible person for CEO of the bank, even if that person is not on
the board; if the bank chooses a non-board member as CEO, that
person becomes an ex officio member of the board, to make sure
he/she is kept aware of what the board is thinking and doing.
(b). We moved the requirement to report changes in directors
to the previous section, which deals specifically with directors.

Section 70. Although the department cannot actually order that an
employee of a bank be fired — that is the sole responsibility of
the board — this subsection v/ill allow the department to
essentially recommend an employee's removal, if necessary; if the
board refuses, the directors risk personal liability should damages
occur thereafter due to the fault of the employee. This change was
recommended by the Conference of State Bank Supervisors (CS3S).

Section 71. Minor change to clarify that board meetings are held
for many purposes, not just to investigate the affairs of the bank.

Section 72. (e). Allows teleconference board meetings; taken from
the Corporations Code, AS 10.06.475(a).
(f). Present AS 06.05.238.

Section 73. Clarifies that dividend distributions are subject to
possible restrictions under AS 06.05.307(c).

Section 74. Generally just technical changes; clarifies that
requirements of this section are in addition to those in AS
06,05.442.

Section 75. Changed to allow a bank, with department approval, to

carry a negative balance in the undivided profits (U.P.) account,
and prohibits dividends until this negative U.P. account balance is
replaced and the surplus account is fully restored.

Section 76. This section has been combined with AS 06.05.443.
(a). Currently the first part of sec. 443.

(b) (1). Current sec. 443 (1) and (2); there was no reason for

a one-year provision for judgments, so this was eliminated. This
is consistent with departmental powers in AS 06.05.005 (b) (8) (I<) .
(2). Current sec. 445(1); the reference to “"debt" s

changed to make it clear that this refers to money owed to the
bank, not by the bank.

(3). Current sec. 445(2).

(4). Current sec. 443(3).

(5). Current sec. 445(3); under this proposal, stock may
also be carried at market value, rather than par.

(6). Current sec. 443(4).



Section 77. Modernized to allow for the maintenance of this record

of shareholders in a form other than a book. Also, clarifies that
inspection of the record is available for the department, while
shareholders w ill have access to a list of current shareholders.
Before each annual meeting, the bank w ill also need to comply with

AS 10.06.413, which requires preparation of a list of shareholders,
including names, addresses and numbers of shares owned.

Section 73 - 80. Technical amendments only.

Section 81. AS 06.05.466 currently set out a procedure for
dissolution of a bank before issuing a certificate of authority.
The proposed revisions to this section retain the same grounds for
dissolution in these situations, but permit such a dissolution to
be effected as with any other corporation under the Corporations
Code.

Section 82. (a). This is generally taken from current AS
06.05.470(a), although it has been expanded to clarify that the
department may close and take possession of a bank for violations
of the banking laws or orders of the department.

(b) - (c). This <clarifies the process for bank takeovers
the department. Under the Supreme Court's decision in Hoffman v.
State. _ P.2d __ , No. 3845 (Alaska May 29, 1992), an opportunity
for hearing must be provided to interested parties before a bank
may be liquidated by state or federal authorities. Since, as a
general rule, it is in the best interest of the public and

depositors to minimize the time a bank is closed when it is being
liguidated/transferred, the procedure set out in these subsections
provides for hearing at the time the department first identifies
the bank's problems and confronts the board with them.

(d). This is present AS 06.05.470(d) ; however, we have reduced
the time allowed to request a hearing to two days, to expedite the
process and enhance the chances that the bank will be reopened.

Section 83. Repealed language is now contained in sec. 468(c).
Section 84. Clarifies that transfers in anticipation of department
takeover for whatever reason, not just due to insolvency, are

voidable. New language is taken from current AS 06.05.495, which
is repealed.

Section 85.

AS 06.05.471. This section is essentially just a
recodification of current AS 06.05.470(f), (j) and (k).
AS 06.05.472. Recodification of current sec. 470(1) - (n). In

(a)(l) and (2), the values were raised from $10,000 to $100,000,
because the FDIC has complained that the Ilower amount requires

frequent, unnecessary court appearances. In (a) (3), also at the
request of the FDIC, the provision was changed to allow a receiver
to make partial distributions before a final accounting is

prepared.
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AS 06.05.473. Existing sec. 470(j) - (y), generally with only
technical amendments.

(c) . Present sec. 470(p) and 465(f), but modified to allow

department to turn over unclaimed property and safe deposit box
contents to the Department of Revenue under the Unclaimed Property

Act at the conclusion of the liquidation, rather than having to
hold the property for five years.
(g) . Clarifies that secured claims based on pledged

under sec. 260 fall behind the general depositor preference.
AS 06.05.474. Current sec. 470(z).

Section 86. Many of these definitions are taken from the existing

code. Ones that have been changed, or are new, are

(1). Taken from 3 AAC 910(a)(1).

(3). Changed to make the definition primarily focus on
accepting deposits (the first part of the definition v/ias generally
taken from OR and 1ID) ; the rest of the section was updated to

remove archaic language.
(4). Changed to take out internal references to "branch” that

make the existing definition circuitous, and exempts ATM's from the
definition.

(5). AIl aspects of a bank's capital are defined in this
section, to remove the ambiguities that exist in current law. This
definition of "capital” is generally taken from IN.

(6). From 3 AAC 02.910(a)(9).

(10). From current AS 06.05.235(h)(1).

(12). From AS 06.01.050¢(3).

(14). From OR, sec. 711.305 and AS 06.05.305(a).

(15). Loosely adapted from OR, sec. 711.405; (A) and (C) are

the two traditional definitions for insolvency - see Annot. 81 ALR
1160.

(16). Defines "international bank"”™ as a bank that is from
outside the United States.

(17). Defines "interstate bank" to include any bank chartered

in a state other than Alaska and national banks operating outside
Alaska.

(18). From IN, sec. 28-1-13-1.2, with some modifications; note
that it includes guarantees, overdrafts, letters of credit and loan
commitments.

(19). From WY, sec. 13-1-101(a)(xii).

(20). Current AS 06.05.235(h)(2), amended to exclude
international bank holding companies from the requirement that they
be registered with the federal government.

(21). Current AS 06.05.235(h)(3).

(22) . Changed to remove the reference to charters, which no
longer exist in Alaska.

(24). In conjunction with new AS 06.05.272, proposed in this
bill, this will allow banks to operate subsidiaries that are not
directly in the banking business. This definition is taken from
the Alaska Corporations Code and is the same as that used by the

FDIC.
(25). Current law does not define the essential elements of
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capital, which has caused some confusion in the past. This bill
sim plifies the terminology and makes it consistent throughout, and
then all terms used are defined here.

(27). Defines when a bank will be deemed to be in trouble.

Section 87.

The new article on interstate and international banking is
loosely inspired by NY, IL and GA lav/. However, we have tried to
think of what is specifically needed and desired in Alaska.

AS 06.05.550. (a). Authorizes international and insured non-
Alaska banks to branch by purchasing existing Alaska institutions.

"Interstate, K" "international," and "recently formed"” banks are
defined in AS 06.05.540. Note the FDIC requirement for non-Alaska
US banks; OR has a similar requirement. For international banks,
there is provided an in-state asset requirement — see next
section. Much of this is taken from IL and NY.

(b) . Authorizes international banks, but not interstate banks,
to de novo branch.

(c). Guarantees that interstate and international bank
branches enjoy the same rights as other Alaska financial
institutions; taken from NY.

AS 06.05.555. Application process for interstate and
international banks. These provisions are generally taken from AS
06.05.399, the department's procedure for branch bank applications.
Thus, these applications would be handled in the same general

manner as other branch applications.

(d). Requires reciprocity for banks from other states, but not
for international banks (taken from NY).

AS 06.05.560. (a) and (b) . Requires an international bank

operating a branch in Alaska to maintain assets in this state
sufficient to cover all depositors. This section is taken from OR
sec. 713.025.

(c) . Provides that if the department takes over one of
branches, the in-state assets will be liguidated under the general
liguidation statutes; inspired by IL law.

AS 06.05.565. (a). Essentially same as current AS 06.05.367,
which is repealed.

(b) . Requires branch to meet general reserve requirements
applicable to state banks under AS 06.05.200, but allows
appropriate assets held for purposes of the minimum asset
requirements of preceding section to be applied to this requirement
as well.

(c). Provides that these branches will be subject to normal
assessments for exams, but the assessment will be based on the
branch's deposits, rather than its assets (since it is impossible
to determine how much of the assets of a multi-state or multi-
national bank are attributable to the Alaska branch).

(d). Provides that the parent interstate or international bank
may be examined to protect Alaska's interests, in much the same
manner as an out-of-state BHC can be examined.

AS 06.05.570. This is presently part of AS 06.05.235.

(a). Currently sac. 235(e). We have added a permitting system
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for all bank holding companies that wish to purchase a bank or bank
holding company doing business in Alaska.

(b). Currently sec. 235(f).

(c). Taken from 3 AAC 02.910(b).

Section 88. This amends the exemption from the small loan act for
pawnbrokers from $200 to $500. The current figure dates back at
least to 1981, and inflation makes a higher |Iim it now appropriate.

Section 89. This has been changed to clarify that the provisions of
the banking code apply to trust companies engaged in the business
of banking.

Section 90. Technical amendment.
Sections 91 and 92. Makes the Corporation Code applicable to banks.
Section 93. Conforming amendment.

Section 94. Clarifies that the Consumer Protection Act, while
exempting transactions regulated under AS 06.05, applies to all
other bank transactions, and in particular those between banks and
their customers.

Section 95. Technical amendment.

Section 96. Repealers:

AS 06.01.010(c). Now covered by AS 06.01.035(h).

AS 06.05.015. Included in new AS 06.05.005(b)(7).

AS 06.05.020. (a). AIll covered elsewhere in the code.

(b) . The first sentence is already covered by AS 06.01.030 (in
this b ill, subsection (f)). The rest duplicates common law, except
for the last sentence, which is a labor law issue and should not be
in the code.

AS 06.05.025. All provisions relating to examinations are now
in AS 06.01. This section is contained in AS 06.01.015.

AS 06.05.030. Moved to AS 06.05.005(b)(1l); see notes to that
provision.

AS 06.05.035. Already covered by AS 06.01.010.

AS 06.05.040. Moved to AS 06.01.015(a).

AS 06.05.055. Some of the information ((1) and (2)) is already
essentially done, through the governor's legislative requests, and
the rest either is unnecessary for legislators or is public
inform ation. This is an expensive annual exercise for the division
(estimate is 30 person-days) that is unnecessary.

AS 06.05.060. (a) and (b). Moved to AS 06.01.025, to apply to
all financial institutions.

(c) . Already covered in 25.110.

AS 06.05.065. (d) and (e; . Included in comprehensive
penalties section, AS 06.01.035.

(f). Definition no longer used in the code.

AS 06.05.070. Most of this section is obsolete. We have
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repealed it and simply provided in AS 06.05.005 that the department
w ill adopt regulations for records retention (which it has already
done in current 3 AAC 02.010).

AS 06.05.080. Already established in Alaska case law.

AS 06.05.085. Already covered by Alaska case law.

AS 06.05.090(c). This is included in comprehensive penalties
section, AS 06.01.035.

AS 06.05.130. This section is essentially superseded in
substance by the UCC, AS 45.04.406.

AS 06.05.175(c). This is already covered; any violation of the
code is subject to discipline and/or enforcement action wunder AS
06.01.

AS 06.05.185. The sections relating to trust companies (AS
06.05.185 - 06.05.195) are obsolete and are therefore repealed.
These provisions are already covered in the trust company act,
specifically AS 06.25.085.

AS 06.05.190. See note to previous section.

AS 06.05.195. See note to repeal of AS 06.05.185.

AS 06.05.200(b) and (c) . These are procedural matters that
w ill be put in regulations. Also, the permissible list of deposits
w ill be expanded to include deposits held by the Federal Reserve
Bank and the Federal Home Loan Bank, to make the regulations
consistent with current practice.

AS 06.05.205. (a). By regulation adopted under AS
06.05.438(c), a requirement will be inserted that when lending
reports are made to the board, all loans over a specified amount
(higher than $25,000 - probably $100,000) will be specifically

identified.
(e). Already covered under sound lending practices.
(f). Obsolete.

AS 06.05.206. AIl special statutory restrictions on real
estate loans are repealed in this draft of the code, except those
still remaining in AS 06.05.207. Leasehold and development loans

are now covered by that section.

LS 06.05.208. This section is covered by AS 45.10.120(c).

AS 06.05.210(b). This is repealed and the substance moved to
the comprehensive penalties section, AS 06.01.035.

AS 06.05.220. Already covered by federal law.

AS 06.05.232. The code has been drafted to provide that only
a bank's subsidiary can enter into these types of leases. Thus,
the section is repealed here, and a broad authority to enter into
leases is included in new AS 06.05.272.

AS 06.05.235. (c). Already covered in powers of the department
to adopt regulations.

(d). Covered by comprehensive penalties section.

(e) and (f) . We have split this section in half, moving the
provisions relating to out-of-state bank holding companies to new
AS 06.05.521, in the article on interstate banking.

(h). Definitions have been moved to the general definitions
section, AS 06.05.540.

AS 06.05.238. This section belongs with the provisions
relating to meetings of the board. Thus, it has been moved to AS



06.05.438(f).
AS 06.05.255(c). This subsection was ambiguous and

unnecessary.
AS 06.05.260(b). This subsection was probably unenforceable,
definitely unclear and ambiguous, and arguably inconsistent with
the state's depositor preference.
AS 06.05.270(b). Specific permissible investments for banks

have been repealed and will now be set out in regulations. See
comments to bill section 46.

AS 06.05.275. (a). Deleted as unnecessary and obvious.

(c) . Deleted as unnecessary. For clarity, if desired,
w ill put it into regulation.

AS 06.05.280(a) and (b) . These are sufficiently handled by
market forces, and they are unnecessary.

AS 06.05.300. Covered by AS 10.06.010.

AS 06.05.307. (d). Already covered by AS 06.05.205(b).

(e). Repealed as obsolete.

AS 06.05.325. Covered by the Corporations Code.

AS 06.05.330. Covered by AS 10.06.205. However, the
Corporation Code provides that there can be only one incorporator,
and this will now be allowed for banks as well.

AS 06.05.345. (b). Covered by the Corporations Code.

(c) - (j)- Moved to new AS 06.05.344.

(k) . Beginning of corporate existence is already covered in

the Corporations Code.

AS 06.05.360. Foreign banks are permitted to engage in banking
under new article 9.

AS 06.05.367. Most of this section is incorporated into new AS
06.05.565. Paragraph (2) is removed because we are no longer going
' quire FDIC insurance.

AS 06.05.380. (a) and (b). are the same as 350(b)(1).

(c) . This is included in the comprehensive penalties section.

AS 06.05.390. Covered, with minor variations, by AS 10.06.490.

AS 06.05.395. Substance moved to and incorporated in AS
06.05.350¢(a)

AS 06.05.430. Covered by AS 10.06.405 and 10.06.415.

AS 06.05.435. (b). Covered by AS 10.06.223.

(e). Covered by AS 10.06.465.

AS 06.05.4 2. Combinedwith AS 06.05.445.

AS 06.05.4«5. Voluntaryliguidations will nowbe <covered under
the same procedure as involuntary ones, i.e. under the control of
the department. See AS 06.05.468(a) in Section 82 ofthe b ill. of
course, if a bank wishes tovoluntarily dissolve and there is no
reason for the department to get significantly involved, the
department can appoint the existing board as receiver.

AS 06.05.470. This section has been split up to make it more
manageable. The substance of this section remains essentially
unchanged.

(a). Substance moved to sec. 468(a).

(d). Now sec. 468(d).

(f). Now sec. 471(a).

(j) and (k). Now sec. 471(b) and (c).
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(1) - (n). Now sec. 472.

(0) “ (y)+ Now sec. 473.

(z). Now sec. 474.

AS 06.05.480. Moved to sec. 350(d).

AS 06.05.485. Moved to new sec. 262.

AS 06.05.490. Included in comprehensive penalties section, AS
06.01.035.

AS 06.05.495. Duplicative; same as sec. 470(g)(2).

AS 06.05.500 - 06.05.520. Covered by comprehensive penalties
section.

AS 06.05.525. Covered by AS 06.01.030.

AS 06.05.530. Obsolete.

AS 06.20.320(b). Covered by new comprehensive penalties
section, AS 06.01.035.

AS 06.25.060. Covered by comprehensive penalties section.

AS 06.25.070. Also covered by comprehensive penalties section.

AS 06.25.320. Also covered by comprehensive penalties section.

AS 06.30. Repeals state Savings Association Act.

AS 06.40.160(b). Covered by comprehensive penalties section.

AS 06.45.320. Covered by comprehensive penalties section.

AS 06.45.330. Also covered by comprehensive penalties section.

Section 97. Transitional provisions.

(a) Makes sure that the new Corporations Code applies to all
banks.

(b) Requires existing banks to amend their articles to conform
to the new code at the next regular annual meeting, and then file
the amended articles with the department.

Section 98. Notes possible Court Rule change.

Section 99. Effective date 1/1/94.
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WALTER J. HICKEL P. 0. Ecx MQOCM
j CVE." NCR Juneau. Alaska 35SH-C!

(907) J63-3S0Q

State of ~Yi—vsrchv
orF-1cel OF THE coveERNOR
JcxeEau

March 5, 1993

The Honorable Rick Hafford
President o fthe Senate
Alaska State Legislature
State Capittol

Juneau, AK 99801-1182

DearMr. President;

Underthe authority o fart. Hi, sec. 18, o fthe Alaska Constitution, i am transmiting a bl
providing for monetary incentives in the form ofcerain credits to be applied against
taxes and other obligations to the state for oil- and gas-reiated geophysicaland
exploratory activites performed by a qualified applicant. This bill should provide a
valuable toolfor the state to encourage o iland gas exploration in Alaska.

The billamends AS 41 by adding a new chapter, 09. The billwouldpermita qualified
applicant to receive certain credits thatcould be used to offset taxes, royaltes, or
bonuses due the state, ifthe applicantperformed certain defined exploratory work. The
b illdoes notrequire thatthe exploratory work be done exclusivety on state land, since
development on otherland also benefits the state in the form o fadditonaljobs,
increased economic activity, and development ofinfrastructure. Thebill, though, allows
a credit notto exceed 50 percent o fthe eligible directcosts o factivities performed on
state-owned land as opposed to 25 percent o fthose costs on otherland, to encourage
development on state land. The applicant would be able to assign the creditto any
other entity, including banks and security holders. The commissioner o fnatural
resources is authorized to grant up to a totalo f$50 milion forallincentive credits to
applicants under this program, with no single projectreceiving more than $5,000,000 in

credits.

GOVERNOR'S TRANSMITTAL LETTER
SB 151



The Honorable Rick Halford
March 5, 1993
Page 2

The applicant also mustsubmitto the commissioner copies ofalldata derived from the

exploratory activity.

The commissionermay display, butnotdistribute ortransfer, certain geophysical data to

others to generate interestin development o fstate oiland gas reserves. Thebllll
provides protection for confidential data submitted sim ilar to thatalready existing in other

state laws foroiland gas exploration information submitted to the state.

/urge yourprom ptand favorable consideration o fthis bill.

Sincerely,



No.

FISCAL NOTE Bill \ ‘'on: SB /S!

STATE OF ALASKA 1 (S) Publish Date: )
1993 LEGISLATIVE SESSION

Revision Date Original Department Affected: Natural Resources

Title: "An Act providing for exploration incentive BRU: Resource Development
credits for certain activities on certain land in the state" Components: Oil & Gas Development

Sponsor: Senate Rules for the Governor

Requestor Component Serial No. 439

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL 0.0 0.0 0.0 0.0 0.0

REVENUE fund source: 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY 0 0 0 0 0

Estimate of current year (FY93) Impact: $ No fiscal impact anticipated

ANALYSIS: (Attach a separate page if necessary)
As the fiscal note indicates, there Is no Fiscal impact to the Department of Natural Resources related to this proposed

bill. There would be, however, a potential reduclion in the revenue stream to tho state which should be reflected In the

fiscal note prepared by tho Department of Revenue.

Prepared by: Jim Eason, Director Phone 762-2547
Division: Oil & Gas Development S Date: 2-Mar-93
Approved by Commissioner: Glenn A. O lds . A™MIA~? S5 Date: 2-Mar-93
Agency: Department of Natural Resources

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
1 BBMHB3afc\JKEIBW 3 I | 'uBinffWraB&icall the Governor's Legislative Office
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No. f

FISCAL NOTE -

Bill Version: 1S/
Bl

STATE OF ALASKA . |
]% LEGISLATIVE SESSIG\' (S) Publish Date:

Revision Date: Dept. Affected: Revenue

Title: Oil & Gas Exploration Incentive Credits BRU: Revenue Operations
‘Component: 0il & Gas Audit Division

Sponsor: Governor

Requestor: Governor COMPONENT SERIAL NO. 115

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FYo4 FY9s FY96 FY97 FY90 FY99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: S

ANALYSIS: (Attach a separate page if necessary)

*Over the 15 year term exploration credits could total between SO and $50 million. It is impossible to predict the actual year of amount.

Prepared by: Rod R. Mourant ly * Phone: 465-2300
Division: Commissioner's Office 11 / — X2 Date: 3/2/93
Approved by Commissioner: Darrel J. Rexwinkel Date: 3/2/93
Agency: Revenue ~71

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

SB 151: FISCAL NOTE —Revenue *“
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 12
1993 LEGISLATIVE SESSION

Revision Date: Department Affected: Commerce and Economic Development

Title:  Weights and Measures Test/Violations BRU: Measurement Standards .
_ Component: Measurement Standards

Sosor: ddiciary

Requestor: COMPONENT SERIAL NO. 349

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 o
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0

TEMPORARY 0 0 0 0

Estimate of current year (FY 93) impact: None

ANALYSIS: (Attach a separate page if necessary i

In 1986. certain modifications were made to AS 45.75 to provide the authority for Weigh Station Operators to issue citations lor truck size and
permit violations. The then present authority for Weights and Measures Inspectors to issue citations was inadvertently deleted.

Prepared by:  Jennifer Breslin Phone:  345-7750
Division:  Measurement Standards Date:  3/10/93
Approved by Commissioner: Paul Fuhs

Agency: Commerce and Economic Development Date: y -

PREPARER TO PROVIDE w ! D'STfIIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further m™tr-h”on information call the Governor's | poislativp Offioo

Rev 11/2 j_d_1



OVERVIEW SB 152

The Division of Weights and Measures, Department of Territorial Police, enforced
territorial weights and measures iaws adopted in 1939. Devices found incoi-rect were
marked "condemned for repairs” and had 90 days for repairs. The fine for penalty
was $500 or one year in jail.

The "Weights and Measures Act," Alaska Statute Title 45, Chapter 75, was enacted
in 1961. Implementing regulation, Alaska Administrative Code, Title 3, Chapters 33
and 34, were adopted in 1964, establishing the Weights and Measures Program,
requiring the testing and certification of accuracy ofweighing and measuring devices
used in commerce in Alaska.

The Division ofMeasurement Standards is charged with the responsibility ofassuring
that all weights and measures in commercial service within the state are suitable for
their intended use and accurate to determine prices by weight, measure, or account
and to test prepackaged commodities to ensure that the appropriate net weight, unit
price, total price and product identification are stated on the label.

CurrentIY the Weights and Measures Act requires the twice annual device and
package testing of over 20,000 devices in 300 locations across the state. However, in
View ofdeclmmg financial resources, the division is in the process of rearranging its
method of legislative requirements in the area of enforcement cycles, ?Iener_atmg
funds through "program receipts" and restructuring administrative practices in an
effort to maximize existing resources and maintain a credible welghts and measures
program in the fast pace of technological advancements in the industry.

Weights and Measures officials currently have no enforcement mechanism requmng
device owners and manages to comply with weights and measures regulations
pertamm% to the following but not limited to: Stop-use orders, removal of a state
seal, misleading packaged commodities, removm? a rejected tag, hindering or
obstructing an inspector in the performance of ofticial duties under this chapter,
failing to register devices with the director, failure to pay registration fees and failure
to keep accurate records of devices.

Prior to 1986, Weights and Measures Officials were authorized to issue citations for
violations of the Weights and Measures Act. In 1986, changes were made to the
Weights and Measures Act to authorize Weigh Station Operators to issue citations
for violations of the truck size and permitting laws. In this process, the Weights and
Measures Officials’authority inadvertently disappeared.



This proposed legislation will provide:

e the reestablishment of the Weights and Measures officials’authority allowing
for effective administration and enforcement of the weights and measures
regulations and, specifically, provide the authority to effectively enforce the
registration fee requirements of the regulations.

o theability to increase program receipts by ensuring that all who ais obliged
to register weighing and measuring devices will register and pay the fee.

. the director with the ability to better utilize available resources and improve
the level of coverage of the state with an increase in the number of devices
inspected and registered. The present law requires twice annual inspection for
all weighing and measuring devices in the state. Since the enactment of the
law in 1964, it has not been possible to meet the twice annual requirement.
This change will allow the director to reduce the frequency oftesting of certain
types of devices that, through experience, do not require such frequent testing.

his change will allow the division to redirect its efforts into areas that have
Qot_recelved as much attention because ofthe twice annual testing for all other
evices.

. the ability to search our new devices used in commerce for testing and
registration purposes.

The fiscal impact related to additional financial allocations is hased on estimated
devices in service across the state, fundlnﬁ generated through the "device
registration” program receipts could optimistically total $100.0 an_nuallg. Therefore
it 1s division management’s position that the proi)osed changes in AS 45.75 would
expedite collection ofdevice registration fees and place basic policy powers in the day-
to-day weights and measures requlatory process. Reducing the twice annual field
device inspections would put the state and the division closer to a legal operation
also, allowing the director flexibility to efficiently administer the Weights and
Measures program.

Edward Moses, Director

Division of Measurement Standards

DeEartmen_t of Commerce and
conomic Development

00l.mos

031693a



ARTICLE 13. WEIGHING AND MEASURING
DEVICE REGISTRATION AND FEES

Section

700. Registration Required

710. Forms, Certificates, and Application
720. Term of Registration

730. Schedule or Fees

740. Past Due Fees

750. Transitional Provision

760. Definitions

3 AAC 32.700. REGISTRATION REQUIRED. A person who wuses,, or has ir.
possession for the ourpose of using, for a commercial purpose specified in AS
45.75.080, a new or" used weighing or measuring device net previously used 1in
commerce, must register the device with the Division of Measurement Standards and
oav the registration fee before the device 1is used 1iIn commerce. (Eif. 3/15/91,

Reg. 119)

Authority:AS 45.75.040
AS 45.75.050
AS 45.75.380

3 AAC 32.710. FORMS, CERTIFICATES, AND APPLICATION. Abdication for
racistration of a veighinc or measuring device must be made on a form prescribed
and furnished bv the Division and must contain the information the Division

raauires. Upon completion of registration and receipt of the registration fee,
the Division will provide a certificate or other evidence of device registration
compliance to the registrant. (Eff. 3/15/91, Reg. 119)
Authority:AS 45.75.040
AS 45.75.050
AS 45.75.380
3 AAC 32.720. TERM OF REGISTRATION. Weighing and measuring device
registrations exmire on June 30 of weach year. Application for renewal o:

reoistration, and the reaistration fee, are due by July 1 of each calendar year.
(Eff. 3/15/91, Reg. 119)°
Authority:AS 45.75.040

AS 45.75.050
AS 45.75.380

3 AAC 32.730. SCHEDULE OF FEES. The following registration fees appi”
for weighing and measuring devices:

¢H) Liquid Measuring Devices:

(A) Maximum Flow Rate Annual Fee
(Manufacturer®s rate)
25 gpm $15
150 gpm 30

ecording Uni ou

(C) Key Lock or Card Reader Systenm

(H Rer.ni PRftffite tthtrdf” fdlicating O 60

25 gpn 15
150 gpm 30
greater than 150 gpm 60

(D) Bulk Plant Remote Indicating or
Recording Unit 50
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SB 152: "An Act changing the frequency of certain state
inspections of weights and measures and relating to
the issuance of citations for weights and measures

violations."

Prior to 1986, weights and measures inspectors had the authority to issue
citations for weights and measures violations. Changes were made to AS 45,75
in 1986 to authorize WGI% station operators to issue citations for truck size
and permit violations. When these changes were made, the weights and
measures inspectors were inadvertently stripped of their authority to issue
citations. Durlngi the last year, the Division of Measurement Standards
promulgated regulations that provide for the registration of all We|(_1h|ng and
measuring devices with the division and the payment of an annual fee. To
allow the division to adequately enforce AS 45.75, it is necessary for the
weights and measures inspectors to nave the authority to issue citations for
those persons who choose to violate the law. Most, if not all, weights and
measuresjurisdictions in the United States and Canada possess this authority.
This does not mean that a rash of new citations will be issued, but it does give

the weights and measures official an effective enforcement tool.

Within current budget constraints, the division is unable to maintain
sem |annual_|nsPect|ons in all locations in Alaska. Amending AS 45.75.080 will
allow the Director to establish inspection priorities based on msFectlon history

of various device types, inspecting most devices at least annually, and others
more often if necessary.

lul Fuhs, Commissioner

Date

dgl/126pp.ms






DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

F/I1X (907) 466-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 22, 1993
SUBJECT: Senate Bill 155: Landlord-tenant law changes, orders of

abatement, and omitted references to court rules changes
(Work Order No. 8LS-0376\K.14)

TO: enator Steve Frank
;\/I’ﬁN* rYBCFri/Jmnro
FROM: Jack Chenowi
Legislative q .

Chris Christensen of the Alaska Court System alerted me to the omission of two
court rule references from Senate Bill 155. 1 think his observation is correct. The
enclosed amendment is intended to respond to his communication.

Proposed for addition to the forcible entry and detainer law gAS 09.45.070 -
09.45.160) in SB 155 is a new section, bill section 6. It would add AS 09.45.125 and,
in essence, Ig||ve a landlord who (Frevans in a forcible entry and detainer action the
nfqht to apply to the court immediately for a writ of assistance to secure the eviction
of the tenant. Chris pointed out that there are two civil rules-one generally
applicable and one in the District Court rules--that impose automatic stays on court
judgments, for ten and two da?/_s, respectlvelr, in which a courts will not provide relief
or otherwise supﬁort a prevailing party’s efforts to secure relief under the judgment.
Depending on whether a forcible entry and detainer action is heard and disposed of
in superior court (in which case the ten day delay under the civil rule would quIy)
or in the district court (in which case the two day delay of the district court civil rile
V\I_(t)H|d be applicable), AS 09.45.125 sets aside the effect of the automatic stay in
either case.

The proposed statute would modify the respective rules, sc the court rule change
Process of article IV, section 15 of the state constitution should be followed and a
wo-thirds vote secured on the provision. Since that may not hapPer], | have added
a provision that would set proposed AS 09.45.125 aside if that vote is not obtained.

JBC:qc
93-259.9lc
Enclosure



(PVE

3-L50376\K 14
Chenoweth
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AMENDMENT

OFFERED IN THE SENATE
TO: SB 155

Page I, line 5, after "premises":

Insert  and amending Rule 62(3) of the Alaska Rules of Civil Procedure and
Rule 24(a) of the Alaska District Court Rules of Civil Procedure"

Page 12, following line 16:
Insen new bill sections to read:

"* Sec. 27. AS 09.45.125, added by sec. 6 of this Act, allowing orders to vacate and writs
of assistance to issue at the same rime as the entry of judgment C: at any later date, has the
effect of amending Rule 62(a) of the Alaska Rules of Civil Procedure and Rule 24(a) of the
Alaska District Court Rules of Civil procedure by eliminating the respective periods of
automatic stays of enforcement upon judgment for orders to vacate premises.

* Sec. 28. AS 09.45.125, added by sec. 6 of this Act, takes effect only if sec. 27 of this
Act receives the two-thirds majority vote of each house required by am 1V, sec. 15,

Constitution of the State of Alaska."”

MI 1 |—
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MRR 23 "93 08=54 CREDIT S5ERVICES INC

CREDIT 5ERVICES/ INC.
Alaska's TRANS UNION Servic :d Credit Bureau

Fairbanks  Ph. (907) 456-1749 « Fax (907) 456-6203
Anchorage Ph. (907) 551-7272  Fax (907) 561-7278

770 8th Avenue, Suite 0 100 West International Airport Rd.
P.O. Box 72759 Suite 207
Fairbanks. AK 99707 Anchorage, Alaska 995J3

March 23, 1993

Sen. Steve Frank
P.O.BoxV
Juneau, AK 99801-1182

JRE: Supportfor SB155
Dear Sen. Frank;

| have read SB155,1 have listened to several hund ed landlords in Fairbanks, Anchorage
and Juneau, | have had discussions with several or; ‘anizations which help consumers, and |
have read the discussions surrounding Sen Pourcfc ofs bill, SB35. To borrow text from
Mr. Clockpon, "this letter is submitted by me on m/ own behalfand on behalfofthe
thousands oftenants who live in" Alaska and on behalfo fthe approximately two hundred
landlords who use oar services.

| supportSB155; it is reasoc'jie. Furthermore, VB155is beneficialto our
communities. When tenants understand that their responsibility to their landlords is as
important as paying their charge cards, or their auitjiomobile, bills on time-and certainly far
more important than buying more beer and partyinh—then perhaps we'll have maore civil
neighborhoods. As property destruction is reduce i, so, too, rents may be reduced
because landlords won't have to pay out ofpocket for unrecoverable damages. Our
communities will become more livable, once again when tenants understand that landlords
have been empowered to more quickly respond to tenants' negligent, illegal, or malicious
behavior.

I will be available to testify via teleconference at t('morrow's State Affairs Committee
hearing and may address further, more substantial, comments in a follow-up letter.

Thank you for your sponsorship and continued support of this bill.

Since;

Suglas W. Isaacsor
Alaska Statewide Director
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MYRON W. KLEIN
3264 PIONEER AVENUE
JUNEAU, ALASKA 99801-1964

March 18, 1993

Honorable Steve Frank
P. 0. Box V
Juneau, Alaska 99811

Dear Senator Frank:

I am writing 1in support of passage of SB 155, an act
relating to landlords and tenants. I am in the business of
renting apartments, mobile homes, mobile home space and
commercial space in Juneau and Anchorage to over 150 tenants.

Prior to 1990, | rented apartments to tenants if the
tenant could pay a security deposit of $300. With such a
small security deposit, over 70% of the tenants would move

out owing unpaid rent, cleaning charges and damages. After
applying the security deposit against the unpaid balance the
average unpaid balance was about $500. Even after sending

the accounts to a collection agency, | am still owed over
$50,000 by former tenants.

Beginning 1in 1990, 1 retired a tenant to pay a security
deposit of approximately 1.5 times the monthly rent rate.
Tenants who pay these larger deposits exhibit better
financial and living conduct while living in my apartments.
Tenants with large deposits leave an apartment owing very
little rent, cleaning charges or damages. These tenants
usually receive most of their security deposit back. I
seldom lose money to tenants with large deposits.

Unfortunately for potential tenants, many can not find a
place to live because of the largesecurity deposit
requirement. My records show thatapproximately 1 in
eighteen callers is able to afford the security depositand
out of the 1 in eighteen <callers, only half will qualify for
the apartment based on income and rent history.

SB 155 will benefit landlords because it will enable
them to protect their assets against losses and will benefit:
tenants because the amount of security deposit can be

reduced. The shorter time cycles to evict non-paying,
disruptive or abusive tenants will help reduce the potential
loss a landlord may have to 1incur. Indeed, if a landlord

could remove a non-pacing, disruptive or abusive tenant as
promptly as a hotel can, the amount of security deposit could
be drastically reduced from its present level. Any reduction
in the amount of time required to remove a non-paying,



disruptive or abusive tenant reduces the cost of doing
business. By reducing the cost and risk of doing business,
the return on invest-ent for rental property will improve and
it will be that much sooner when new rental property is
constructed.

A landlord is in the credit granting business because a
consumer 1is allowed to take possession of an asset typically
worth up to 100 times the amount of monthly rent. An
apartment renting for $850 in Juneau, presently costs about
$42,500 to acquire and about $68,000 to build new. There 1is
no other business where a consumer can take possession of
such a valuable asset on so little security. A $25,000
rental car can not be rented unless a major credit card 1is
posted as security or a significant cash deposit is made.
However, the rental company has a clause in its contract that
that treats the unauthorized retention of the car beyond the
rental period as a theft. Consequently, the rental car
company need only call the police and report the car as
stolen to obtain prompt return. IT prompt return 1is not
obtained, the rental car company can claim a full loss
against 1its 1insurance carrier. On the other hand, alandlord
with twice as valuable an asset in the possession of a
consumer, 1is required to go to court to repossess his asset.
It is ironic that a landlord is the largest consumercredit
grantor in the business community, but is denied the legal
right to promptly repossess his property when 1its use 1is not
being compensated for or the property 1is undergoing daily
damage by the possessor.

SB will help reduce that disparity. It will reduce the
cost of doing business for landlords. It will improve the
opportunity for potential tenants to find affordable living
accommodations. Prompt pay, non-disruptive or non-abusive
tenants will have better access to housing and will not have
to tolerate a noisy disruptive neighbor for as long a period
as under present law. A landlord will be able tc take
quicker action to evict a tenant whose drug or alcohol
activity is affecting children in neighboring apartments.

| urge passage of SB 155.

Sincerely,

M —



Helms Properties

1434Fairbar'ks Alaska 99701

I—M\J\Jy U"\JU

q7) 452-2905

March 7, 1992

SENATOR: gTEVE FRANK

| have been a landlord in Alaska for over thirty years. | have come to
the conclusion that there needs to be some changes made in the current
lav; to give protection to the landlord. As the law reads now the landlord
has basically no rights.

| would like to encourage you to support the working draft introduced
by Senator Steve Frank. The proposed changes are fair and reasonable.
hope you would also come to the same conclusion as | and give this
proposed bill your enthusiastic support.

Cinporttr

Charles Helms
1434 Lacey St.
Fbks, AK 99201



March 5. 1993

Senator Steve Frank
State Capitol

Juneau, Alaska 99801-1182

Hon. Frank Alaska State Senator;

I am writing asking your support of the bill dealing with
tenant landlord relations.

I along with my son-inlaw and daughter own one hundred
and twenty four rental units- located in apartments from a twenty
seven unit down to four plexs 1in the Fairbanks area.

The present law is totally inadequate. Good tenants have
no fear of the proposed new law- only the drunks and
irresponsible people who create unreasonable situations.

In 1988 1 purchased my first 4/plex. It had two tenants
and three bitch dogs who had produced thirty-six pups 1in the
apartment that year. After taking possession | hand gave thenm
a ten day eviction notice. With the help of a lawyer and a
judge they were finally evicted seventy Jays after my eviction
notice.

The cost to redo the two bedroom apartment extended well
over $5,000. Welcome to being a landlord.

I believe this new bill could address some of these
problems.

Thanks for your consideration.

"onald R.Blanc
415 5th Ave.
Fairbanks, Alaska 99701
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March 19, 1993

Senator Steve Frank
State Capitol
Juneau, AK 99801-1182

Dear Senator Frank;

| am in support of SB155 to change the landlord/tenant laws.  These
changes are not meant to hurt the good tenant, but would help
support the landlords in keeping their apartments in good shape for
all tenants when and if there is one bad apple in the bunch. As it
stands right now, the good tenants are also in jeopardy when there is
someone that is being obnoxious and knows that the landlord can't
do anything legally to evict them,

The new changes are not meant to help the landlord have the upper
hand but to make the laws more equal, both for the good tenant and
the landlord. | do not believe that these laws are too outrageous as

most other states have similar and sometimes stricter laws to protect
the landlord from vandlism, violence and non-payment of rent.

Sincerely,

Cneryi a. Mani
P.0.B 56627
North Pole, AK 99705



