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My name is Mark Boesser. i Hue at Lena Coue, Juneau, i haue been a 
priest of the Episcopal Church for 42 years, serving 33 of those years 
in Rlaska.

My question is: How can any society possibly benefit from re­
enacting the very violence it so vehemently condemns? In my opinion 
tve neither want nor need the death penalty.

If, as has been well documented, the death penalty does not serve as 
a deterrent , what purpose can it possibly serve?

i once naively thought it would save money. However I learn, to my 
surprise, that ju st the opposite is the case. For a number of reasons 
the death penalty proves to be even more enpenslve than holding an 
offender in prison for life.

If; ds indeed the facts bear out, the death penalty is creating an ever 
increasing problem for correctional systems all across the country; 
why should we take upon ourselves problems we can avoid?

Historically the death penalty has been shown to be capricious, unfair, 
and racially biased., served disproportionately upon economically 
disadvantaged members of ethnic minorities. Is that what is wanted? 
Surely not!

lilhst purpose can It possibly be conceived to serve unless it 
be vengeance, and, I ask you, is that mankind's prerogative?
St certainly cannot heal the devastating rage and grief of the victim's 
families. ll»hat is possibly gained by attempting to take vengeance 
into one’s own hands?

Tlf General Convention of the Episcopal Church, it's national 
deliberative and legislative body, has opposed capital punishment on 
the basis that the life of an individual is of infinite worth in the sight 
of Almighty God, and the taking of such a life falls within the 
providence of Rlmighty God and not within the right of human beings.

This opposition of the Episcopal Church to capita! punishment has been 
reaffirmed again and again (1058, 1969, 1979J.



The InftltuttanoHzed taking of human life present the fulfillment of 
Christian commitment to seek the redemption and reconciliation of 
t h e  o f f e n d e r .

find the reality is that there are incarceration alternatives for those 
lono are judged to he too dangerous to be set free in society.

Given such considerations, the Episcopal Church has colled upon Its 
dioceses and members of the Church to work actively to abolish the 
death penalty In states that have it.

I, personally, am proud and grateful that the Territorial Legislature 
of Rlaska had the wisdom to reject the death penalty years ago,
To turn our back upon that ivisdom and choose the death penalty now 
mould, to my mind, be to take a tragic, tragic step backwards.

I urge you uiith all my heart to reject MB IS?2
and SB IGJ

Thank you.

The Rev. Mark R. Boesser 
17585 Lena Loop Rd.
Juneau, Rlaska 99801

ph. 19071 789-1445
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ALASKANS AGAINST THE DEATH PENALTY - STATEMENT OF PURPOSE

Alaskans Against the Daato Penalty (AADP) is a coalition of organizations and Individuals who have joinud togethar ;o oppose 
House B31162 and Senate Bll! 127. H adopted, these bills will pormrt the oeath penally in Alaska.
Wo Oppoee the death penalty for numerous and diverse reasons; the arganfrafcos and individuals which make jp this groin 
represent a broad range d vevrpointe about why the deato penally legislation should be defeated. These reasons include:
CONCERN ABOUT COST, Executions have proven far more expensive than putting murdareis In Jail for tito Establishing a 
death penally In Alaska will cost more than S21 million do lars in d» fix tour yaars. Maintaining a death penalty system ivtil 
continue to require tens of miliars of dollars each year, These vast expendtnrea 'Mil do very title to increase public safety and 
are unwarranted in times of declining oil revenues.
CONCERN ABOUT CRIME. The dearth penalty does not deter murderers. Instead, it will dived resources from effective crime 
prevention progrems and law enforcement efforts that could actually reouca me crime rate in our atate. Our criminal justice 
system should focus or preventing the tragedy of violent aims; the death penaty accomplishes nothing towards this end.
CONCERN ABOUT FAIRNESS, Studies repeatedly stow tliat racial prejudice ard poverty often influence sentencing. Our 
nation's death rows have always held a disproportionately large population of AlricarvAmericans. In Alaska, Alaska Natives 
comprise a disproportionately la/go segment of the,ail population, and would likely receive a disproportionate number of death 
sentences. I ndlgant people who cannot afford highly fcdted trial lawyers are also more like y to end uo on death, row. Additionally, 
nothing in the proposed bite would bar the execirtion of pens cm with mental l.tesas or mortal retardation, or minors who may not 
comprehend the magnitude of their clrrves. Implementing a death penalty under these drajmstence3 wood run counter to 
fundamental concepts of justice ana fairreae.
CONCERN ABOUT MISTAKES, Every year, news reports uro ounlisned about innocent people who were conv.cled and sen- 
tencec to death for crimes they did not commit Mistaken identification, perjury, prejudice and governmental misconduct have 
oach contributed to erroneous oor.vfdtons. In Lhe past twenty years alcne, *8 convicted persons have been releaseo from death 
rows in the U.S. because of well-establisftea innocence.
CONCERN ABOUT BETTER ALTERNATIVES. Nabonwtde,, show that most people prefer alternatives to the death pen­
alty, such aa sentencing murderers to life In prison without the possibility of parole lor at Isasi 25 years and requiring that 
restitution payments be .made ove* time by the prisoner to the victim's famBy. Increasingly, peopte are recognizing that wc con gat 
'tough en crime" without the death penalty.
We believe that our tallow Alaskans, if irfermad about the realities associated with the imposition ot the death penalty, will join ua 
lr opposing House B.l! 162 and Senate Bill 127, We encourage you to join die slots of tho coalition by voicing you' objections 
to tho death penalty, volunteering your time, or offering your lloancta1 support Please feel free to call us If you hare questions. 
We inv le all Inquiries and interest.

ALASKANS AGAINST THE DEATH PENALTY 
P.O. BOX 202296
ANCHORAGE, ALASKA 03520-2296 
(907) 258-2286

AJo*cans Against ttio Oocrth Psnaity •  P.O. Bat 202296 • AncnoragB, A la tka 5952C-2296 * Tel 907-2b8-U296 •  rCK 907-25fl-C2Se
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Ccntiftusd from pjooi

whatever Sumc had to rnriure."
Si> today. whi-n Jaeger nr.im 

iwopie folk of warning revenge, 
(.lie unflrrfllnnds perfect Iv.

Hut rkiiVi expect nrr (oaiirtr.
A Torturous Internal ulmtsjle to 

rrcnnnle hrr urpr for revenge 
with tier religious hellrls Icll uat:- 
(jcr certain ul ore Dung -Snelt'ty 
mull resolve !t* problems (lirnucii 
snnielhlntl oilier ilinn violence.

Which is wliy Jiicgt r will be 
port oi the Jnurnry oi impe

"I knew people’think lilt* ,adv 
la off Itir wall/' alio sold. "Or they 
think — anil tins rcntiy hurt* me 
so — they Hiink I must not really 
have loved my mile girt.*’

Su! that eouldn'1 be further 
from the Irulh. Uecause Jaeger's 
opposition, ultimately, wo* hor:i of 
iove.

•I argued and argued with God 
and really had a wrestling match. 
I gave Cod permission to change 
my heart.*

First, though, would come a teat 
— aga/iLhng and htarlbrta'ttng,

Within days of the disappear­
ance. police received a call from 
the kidnapper offering to ex­
change Susie for a ransom. Other 
calls would follow, but the tusptci 
could never decide how to naive 
th* exchange.

The family’* hope* rose and ftH 
as report* of possible suspect a and 
Up* lurfaetti, then Baled.

During that time. Jaeger took 
an unusual slept.

"I began 10 pray for him every 
day. which Initially w*a the lost 
thing I felt like doing," she said.

"I worked hard to discipline my- 
self, to remind myself ihla mar. 
was a van of God. even If lie 
hadn't behaved like one,"

Then, alter a wire service story 
about $us>f’a disappearance ap­
peared a diy before I hr one-yrar 
anniversary. the kidnapper culled 
again,

"If became clear hr iv.is railing 
lo taunl me." Jarger aald. “Ilul tn 
spite of the fan he wos being very 
smug and very nauy. lo my own 
amatcmenf. I reallud that I w « 
feeling genuine concern and com- 
pttutbn lor him."

That concern stunned the kid­
napper. He broke down and wept 
and Die iwo began a conversation 
that would lust an hour.

Jaeger flooded him wlih ques­
tions about her daughter: ‘ I low 
ait you keeping her? la she gelling 
any cducallun? Ilcw are yrm fixing 
hrr hold? What kind of clothe* is 
she wearing?"

The call pTtrvldrd Investigators 
wiih some mvich-nerdcd clues. 
Coupled wiih other Informal!.™ — 
and details gleaned from annitver 
coll to Jaeger — police arrested a 
25-ytor-old man namrd David 
MMrhnfer nearly three manjti* lai.

i ‘Jo u rn e y ’ lo  abolish death penalty 
| starts nt p riso n , ends at Stalehouse

Star Stoll Raport

•Journey of Hope . . .  from 
Violence lo ilraling" Is lltr me­
at wp of Murder Vlrtlms’ F»m- 
ilir* fur Hevoncttunion, several 
oilier nniuinal groups and Am- 
mviy iniimsiional.

The journey will begin with a 
r.illv at the Indiana State Pris­
on in Michigan City on June 5. 
It will conclude iwo weeks later 
with a rally at ihe Indiana 
Women's Prison and a march 
to the slate Capitol.

In between. It will make 
*-ops nt a number of rtfiev In 
Indiana and aurroundlng 
siates.

Here it the foil "Journey of 
Hope" limerary:

June 3: March and rally at 
ihe Indiana State Prison. Michi­
gan City.

June 7; Gary and Hammond.

June B: South Dend and 
Misnnwaka

June fc Elkhart and Goshen.
Jtuta 10: Laloyeite.
June H i Port Wayne.
June 13b Chicago.
June l i t  Bloomington.
Jtm« 16; Richmond, Intl., 

and Otiyion. Ohio.
Jane 16: evansvflle.
Jane 17; Louisville. Ky.
Jans ISt Meeting at Chris­

tian Thtologic.nl Seminary. In­
dianapolis. I  p.m.. and n  Mar­
lin Unlvertny. 7 JO p.m.

Jane 19: March from ihe In­
diana Women* Prlaon lo the 
state Capital at 10 o.m. Closing 
and concert ai the United Auia 
Workers Hall. 6204 East 00th 
Street.

For information about specif­
ic events in each city, call the 
Journey of Hope office al (310; 
982-7751.

A search at an abandoned Mon­
tana ranch turned up a chilling 
hint of A jtk 't fate. however. part 
of a backbone experts believed 
ca me from a young female child.

hater. Hetrhaftr admitted he 
had killed Suate about a week 
after he’d taken her.

Even to, Jaeger aald ahe had no 
Interest in revenge. She wanted 
MclrhofcT treated, not executed.

T o  have him killed Jn Susie's 
name would he to violate the good­
ness. the iwrctneta and beauty of 
who Suate was." her mother rea­
soned.

Veirhot'er accepted an offer 
from federal authorities to plead 
guilty in exchange for life imprat- 
onmetit. Pour hours later, though. 
Iiii commuted suicide.

Tl wot not what I wanted lor 
him." -larger sold. "it waa another 
terrible htow.*

Since hrr daughter'* death. 
Jarger has mr! many parentt who 
have lost children to acta or vio­
lence.

And she hw *ren the erferis of 
keeping a vindictive mind-set.

"While I've been iherr and 
know tl It a normal, valid human 
response. I also know we have 10 
gel beyond dial," Jaeger Mid.

"Cm run saying you forgive and 
fnrgel. because you never forgel."

And ahe eerialnly doesn't be- 
lltvr people wlxo commit violent 
crime* should be pul back on the 
atrert.

Hut Jarger rejeel* the notion 
lied pulling killers lo deaih f* a 
measure or Justice for their vic­
tims' families.

"There ore," she said, "no 
amount of rclallalory death* thal 
win mmprrnale for the tosa of our 
loved ones.*

A cb w g o  o f boort
Bill Pdke U a steel worker in 

Portage who hadn’t given the 
death penalty a second thought.
Until l e s s .
Thai was the year hi* 78-year- 

old grvndmother —  Ruth Pelke of 
Gary —  was beaten and slabbed 
to death by a group of girl* who 
knocked on her doer requesting 
Bible Imam.

A LS-ycar-cId girl named Pnula 
Cooper was arrested and charged 
as the ringleader.Al the time. BUI Pdke wanted 
nothing let* than her death.

“My thought* were, they were 
handing oul the death penalty Tor 
lenotn crime* end If she didn’t 
get It. II would devalue the life of 
rr.y grandmother." Ikdke said.

He Lhoughl his prayer* had 
been answered when the teen­
ager was convicted and sentenced 
lo die.

Four mo rule later, he had a 
change of heart.

Personal trouble* had ad Pelke 
thinking about his lire, his grand- 
mother-* life and her death.

Hr pictured tear* running down 
lita grandmother* fare —  lean 
he believed could stem cnly from 
hot and companion she fell for 
her young assailant, new idling 
alone in ajail cell.

Convinced that his grandnroih- 
er would warn a family member lo 
speak out against Cooper's execu­
tion. Pelke became active In llte 
smi-deaih penally movement. He 
parllclpiied In protest marches in 
Florida Irt 1590 and In T«x** in 
1W).

During Ihr T n u  march. Pellte 
suggested « march be held in  Indi­
ans and that Murdtr Victim** 
Farr,ill** for Reconciliation —  on

whose bwird lie nerves — should 
be us sponsor.

The Indlnnn event Is expected 
to be one nl the lorgtxi amwsenlh 
penalty tvvnts in tvi-em year*, 
drawing participants from across 
llie country,

"Murder is a horrible rrlme." 
Pelke insisted. “Bui there haa 10 
be some other way limn ihe death 
penalty."

M n f o l  rfillrihneat memories 
. When Sam Sheppard talk* 
about executions. ehiUlhnod pain 
from long ago still see|.a tiuoudh.

In 1934. hl» falher. Dr Barr. 
Slu-pparti, wuk n SO-ycar-olii sur­
geon who owned a Dutch Cukmlal 
home In suburban Cleveland, a 
tpony Jaguar and a Lincoln con- 
ttroental convertible.

Hie mother. Marilyn Sheppard, 
was 31 arid [Our month*' preg­
nant.

Life, Irt »hori. cat good.
Gut In July of that year. Shep­

pard's world waa turned upside 
down.

"My mother was murdered 
when I v u  7 years old- Within 
five lo sU coonlhe (of ihe raurdar). 
the State of Ohio asked the Jury to 
rxecuie my father for a crime he 
thdrrt commit,' Shappsrfl said.

*So my view Is 1 lived through 
the trauma of o murdered parent 
and then wt» tmorusd by the 
slat* with the threat or Ihe execu­
tion of my Cither.' said Sheppard. 
olM a board member of Murder 
Victim*' Families far Remneillo­
tion.

A Jury ultimately (cstnd the ri­
der Sheppard guilty of second-de­
gree murder. Instead of first-de­
gree, which meant the death 
penalty could not be Impaeed.

Eventually. Sheppard won * 
new trial and was cxtuwroied la 
1553. He died four year* after 
being released from prison.

HI* *on Hill shudder* a! the 
thought of what cotiki have hap­
pened.

-I know that ir they had con- 
vlrted him of flrst-deyrre murder 
and executed him within six to 16 
months, which they w ire  doing In 
ihare days. I would no4 be alive.

■J c o m  no! have withstood an­
other trauma nf that magnttuci': In 
my life.”

Like Pelke and Jaeger, Shep­
pard believes vide nee —  whether 
In the form of guns on the street 
or electric chairs In Slate peniirn- 
Marie* —  I* not the solution lo 
violam crime.

"I sincerely briievr It hurt* peo­
ple more, piirtiailarly ihe chil­
dren," said Sheppard, who live* in 
Cambridge. M us.

*1 nvr* to high school In Indi­
ana, lo Culver Military Academy. 1 
know tint-hand that ptopl* In In­
diana are decent, aolM people," ht 
bald.

•I think d they are exposed lo 
Ihe Irulh, they will be Sble lo 
deride tor lhcmsefve*."

s a d M d 9 Q  i t o  -6r 6  * O 2 ' T O
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3  who have been touched by murder 
•unite in stand against death penalty
•M Love-fliled memories 
'"Stronger than a desire 
Tb bring about revenge.
ti£_

By Rob Schneider
SWHSnWF WHFTBS

^Marietta Jaeger was a mom, Bill 
.WJke was a steel worker, and Sam 
^eppard was a 7-year-cM boy 

Mjjtnout & care In the world. 
£*^£lidng in different parts of the 
;rmintry. chances are their paths 
Dicver would have crossed.
■^But murder has brought them 
I together. In different times and 
.TJiliicca, each lost family members 
i'-,lo.crlnies of stunning vlclousucsa. 
"“ ’This week, all three will journey 
-to Intitaiu to lake part in a state- 
*wide demonstration — a iwo- 
r. r̂eek 'Journey of Hope.” spon- 
Tsored, in part, by the families of 
■“murder victims.
-  And they, along with members 
• bf olhcr organtofions panicipat- 
tftf In the eveni. have a moat

Marietta Jaegsr conquered her rage by preying lor her
daughter’s
killer.

astonishing goal:
An end to the death penalty. 
Ask Marietta Jaeger. and slit: 

wJU tell you about anger.
It overflowed within her one 

June day In 1973.
Her 7-year-nld daughter. Susie, 

had been missing for days, kid­
napped from her tent in a Mon­
tana campground 

The FBI. local authorities and 
volunteers had con-.lxxl the area 
for clues, Bui they lound nothing.

Finally, the srarchers turned 
their attention to a river that ran 
next to -"he campground, dragging 
It for signs of the girl's body.

“The boat would move and it 
would slop. Every time It would 
slop, my heart wuuld stop because 
1 was so afraid they would find 
Su6le." Jaeger su'd.

As she watched. It began tn 
dawn on Jaeger that she might 
never see her daughter again.

And the anger began to well up 
inside her.

"Finally. 1 just couldn't Keep It 
squelched anymore." Jaeger said. 
Her image of herself as □ “good 
Catholic girl” began lo crack.

By the ilnie she went lo bed 
that nlghl. she could barely con­
tain her rage.

"J said To my hushand . . .  I 
could kill him,’ " said Jaeger, who 
now Jivei> in Detroit. ‘ I meant it 
with every fiber of my being. I'm 
sure I could have done it with my 
bare bands and a smile on my 
face.

'1 fell It was a matter of Justice, 
that he needed to pay for what v/e 
had already gone through and lor

;>ee MURDER Page 2



HAGDALENO ROSE-AVILA

MAGDALENO ROSE-AVILA is the Western Regional Director of Amnesty 
International USA in Los Angeles, California. Amnesty 
International [Al] is an independent worldwide movement working 
impartially for the release of all prisoners of conscience, fair 
and prompt trials for political prisoners, and an end to torture 
and executions. Al received the Nobel Peace Prize in 1977 for its 
work to promote human rights worldwide.

Mr. Rose-Avila has been a long-time human rights activist and 
outspoken opponent of the death penalty. Prior to commencing his 
current position in 1990, he was National Director of AIUSA's 
Campaign to Abolish the Death Penalty from 1987 to 1990. In that 
capacity, he coordinated international and national efforts to end 
capital punishment and traveled to other countries on behalf of 
abolition, including an Amnesty mission to Jamaica. Prom 1905- 
87, ho served as Southern Regional Director of AIUSA in Atlanta, 
Georgia. In 1988, he was Media Coordinator for AI's Worldwide 
Human Rights Concert Tour, “Human Rights Now!,11 which featured 
Bruce Springsteen, Sting, Peter Gabriel, Tracy Chapman, and Youssou 
N'Dour and traveled to 18 countries, including Argentina, Brazil, 
Zimbabwe, ivory Coast and Hungary.

Prior to joining Amnesty's staff, Mr. Rose-Avila was a Special 
Assistant to the chair of the Democratic National Committee from 
1981 to 1984, and a coordinator for the Peace Corps in Guatemala 
and Nicaragua from 1978 to 1980. He has also served as a Special 
Assistant at the U.S. Department of Labor (1986-88), as Director 
of the Colorado Migrant Council (1985-86), and as an organizer for 
the United Farmworkers of America (1970-74). Mr. Rose-Avila 
received a BA degree in Theater, Jrumalism and Communications from 
the University of Colorado at Boulder, and is the founder of Your 
Human Rights Theater and Teatro de Valle. He most recently acted 
in the Los Angeles production of The Last Pad by William Inge, a 
play about the last days of a death row inmate.

e o d
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MARIETTA JAEGER lost her 7-year-oid dauqhter to violent crime in 
1973. She is the author of TEE LOST CHILD, a book that chronicles 
her experiences and spiritual journey surrounding the kidnap and 
murder of her daughter during a family camping trip. She is 
currently a Board Member of MURDER VICTIMS FAMILIES FOR 
RECONCILIATION, a national support group of murder victims' family 
members who work for abolition of the death penalty. In her 
passionate advocacy against state killing, Ms, Jaeger has stated:

Concerning the claim of justice for the victim's family, I say 
there is no amount of retaliatory deaths that would compensate 
to me the inestimable value of my daughter's life, nor would 
they restore her to my arms. To say that the death of any 
other person would be just retribution is to insult the 
immeasurable worth of our loved ones who are victims. We 
cannot put a price on their lives. That kind of justice would 
only dehumanize and degrade U3 because it legitimates an 
animal instinct for gut-level, blood-thirsty revenge.

Ms. Jaeger is an active member of Amnesty International, and in 
1969 led AI's Campaign Against the Death Penalty in Japan and South 
Korea. She is a member of the National Coalition Against the Death 
Penalty, the Michigan Coalition Against the Death Penalty, and a 
past Director of the Michigan Coalition for Human Rights. She has 
spoken extensively against capital punishment at local and national 
conferences. She has also been a pc& se n tex for numerous lectures, 
workshops and retreats on forgivenees, reconciliation, peacemaking 
and non-violence in the U.S. and Canada. Ms. Jaeger lives in 
inner-city Detroit, Michigan, where she is a member of the Detroit 
Peace Community and Promotion Manager for THE WITNESS, an 
ecumenical social justice journal.

WHAT DO MVFR MEMBERS SPEAK ABOUT?

HVFR members describe the experience of losing a loved one 
through nurder and their eventual recognition, unique to each 
one, of how hatred and a desire for revenge is deleterious and 
even destructive to themsalveB most of all. They share their 
struggles to let go of their vindictive feelings to move on 
an up to a healthier, more humane way of responding to the 
offender and dealing with their grief. Audiences are 
witnesses to their triumphs as MVFR members attest to the 
inner peace and healing which is restored to their hearts and 
minds as they begin to seek compassion and concern for the 
persons responsible for the crimes which took away loved ones 
from their lives. Many folks tell stories of forgiveness and 
reconciliation? all, for a variety of credible and compelling 
reasons, articulately and vehemently oppose the death penalty.

-MVFR

MARIETTA JAEGER

a  a  d
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FEDERAL PUBLIC DEFENDER
for

TH E DISTRICT O F ALASKA

Nancy Shaw
Federal Public Defender

510 L Street, Suite 400 
Anchorage, AK 99501

(907) 271-2277/FAX (907) 271-2271

November 16, 1993
R e c e i v e d

MOV 1 9 1H93

Honorable Brian Porter 
3111 C Street 
Anchorage, Alaska 99501

Dear Mr.  Porter:

The Federal Defender was appointed in April 1992 to represent R.D. Cheely, one of several 
individuals charged in a case in which the death penalty is sought. I know that the 
Legislature is seriously considering a capital sentencing scheme this session, and I 
understand that you have expressed reservations about the cost of implementing a death 
penalty.

If you could spare me a few minutes, I would like to share with you a compilation of the 
expenses incurred to date in U.S.A. v. Chtelv. et al. I will also provide you, if you like, 
with some information from death penalty states having to do with the cost of this sort of 
litigation.

Very truly yours,

NSrlmw



Death Penal ty Test imony before the Judic iary  Committee of the Alaska Legislature.  
Nov 16, 1993

My name is John Havelock. I am a former Attorney General of the Sta te .  Af te r  that  
I served as the Director  of the Criminal Code Revision pro jec t  tha t  success fu l ly  
rev ised  Alaska’s criminal code. I also served as the Director  of the Alaska J u s t i c e  
Center and as  a Professor  of Ju s t ic e  at  the University of Alaska, Anchorage for ten 
years.  For f i f teen  years  I also served as  a consultant  to the Governor’s 
Commission on the Administra tion of Jus t ice .  I have taught,  w r i t t e n  and li t igated 
ques tions of Alaska const i tu t ional  law.

I would like f i r s t  to d isassoc ia te  myself from those who oppose executions  based 
on weakness  of s tomach or a misguided sense of mercy. I do not believe the S ta te  
is required to show mercy to those who have shown themselves  to be incapable of 
it. Current law al lows the summary execution of persons a t  large who are 
believed to pose an immediate  and subs tant ia l  danger to the public. I am not 
offended by th is  law. Neither am I persuaded to oppose the death penal ty  by the 
f ac t  tha t  some day, a person may be executed who is innocent of the cr ime charged. 
Every year we  sentence innocent people to death by failing to adopt or enforce 
s t i f f  s a fe ty  codes in the fishing and timber  industr ies,  to take some obvious 
examples. Innocents have often paid the penalty for poli t ica l  or economic 
in s t i tu t ions  said to confer a benefit .  Nor would I be bothered if death w as  offered 
as an annual option to a convicted felon who has no reasonable expectancy of ever 
being re leased  alive from imprisonment,  though I have no reason to suppose such a 
proposal has any public support.

However, I do not believe tha t  the mandatory execution of a person, for whom life 
imprisonment  is a lways an a l ternat ive ,  is desirable  under the par t icu la r  
c i rcumstance  of admin is t ra t ion  of ju s t i c e  in Alaska. Nor do I think tha t  i t  is 
possible to impose executions under Ar t ic le  I, Sect ion 12 of the  Alaska 
Consti tution, so I believe your death penalty proposal, as framed, is dead on 
arrival.  Those who w ant  an e lec t r ic  chair  as the pinnacle to our tem ples  of 
ju s t ice ,  instead of the female  figure of blind ju s t i c e  w i th  sca les ,  need a 
cons t i tu t ional  amendment.

Let me address  the Alaska - spec i f ic  issue of des irab i l i ty  of the dea th 'penal ty .  
F irs t ,  it  is a fac t  tha t  the racial c h a ra c te r i s t i c s  of those executed is a point of 
high in te re s t  among the general public, par t icu la r ly  among minori ty  peoples.



Historical ly ,  for all but the la s t  decade or so of th is  century, the death  penal ty 
w a s  used pr imari ly  in the southern s t a t e s  and pr imari ly  to execute black people 
t h a t  commit ted  cr imes agains t  whites .  This d iscr iminatory  impact has been 
e l iminated by executing more whites .  However, it  is s t i l l  the case  tha t  the race of 
the v ic t im  is a prime de terminant  of execution of the offender. Also, black people 
are  s t i l l  executed d isproportionate ly  to their  percentage of the to ta l  population, 
but not disproportionate ly  to their percentage of persons charged w i th  murder.  
Black people, in general are disproportionate ly  a higher part  of the cr iminally  
charged population because of their  lower economic s ta tus .

Alaska has never been a par t  of the southern t rad i t ion  in the race re la t ions .  On the 
contrary, we who have lived for some t ime in Alaska, take some pride in long 
having been a m ul t i - rac ia l  society. Nr other s t a t e  of the United S ta tes  has such a 
large Naf'vo American population. Only Hawaii has a s im i la r  t rad i t ion  of m u l t i ­
rac ia li sm.

It is also a f ac t  tha t  s ince  Alaska 's  Native Americans  are d isproportionately  in the 
economic underclass ,  they show up in disproportionate  numbers in our pr ison 
population. Thus it is sa fe  to predict  tha t  there  is a considerable chance tha t  the 
f i r s t  or second person you s e t  out to execute, if you pass  such a law, is going to be 
an Inupiat or a Upik or an Athapaskan or a Thlinget or Haida or an Aleut.

Regardless  of whether  a par t icu la r  execution is seen as fair,  the racial 
characteristics ot the person executed w i l l  be a fea tu red  aspect ,  it w s  d$ 
a minority,  it  will  exacerbate  rac ism in both the w h i te  and minori ty population. It 
w i l l  become a focal point of the charging decision by the D is t r ic t  Attorney. And 
incidentally,  do not m iss  the fac t  tha t  l ife and death discre t ion sh i f t s ,  under such 
a proposal,  from the judicial branch to the poli t ic ians.  This has been a problem 
w i th  all the recen t  so called reforms  in sentencing by r e s t r i c t in g  judic ial 
d isc re t ion  -  the power is sh if ted  to the  executive branch from the judicial.  But my 
question w i th  regard to the death penalty, based on principles  of adm in is t ra t ion  of 
ju s t i c e ,  is this:  does the social good in meet ing popular demand for executions, 
outweigh the problems caused by ra is ing the level of racial animosity  in this  
s t a t e ?  I think not.

The issue of ju s t i f i c a t io n  is also ra ised  in A r t ic le  I. Section 12 of the Alaska 
Consti tu tion.  I am frankly surpr ised  tha t  your lawyers  have not identi fied the 
magnitude of the problem. Sect ion 12 s ta t e s ,  “Penal Adminis t ra t ion shall  be based



on the principle of reformation and upon the need for protect ing the public." You 
don’t reform a person by kill ing him. As for protecting the public, so long as  you 
have life imprisonment  as an option, execution is an excessive means of protect ing 
the public.

This cons t i tu t iona l  provision w as  adopted at  a t ime when death penal t ies  were out 
of favor and out of practice . There is nothing in subsequent Alaska Supreme Court 
decis ions  in terpre t ing  th is  sec t ion  tha t  would lead one to believe t h a t  a penalty 
which exceeded the need to p ro tec t  the public would s tand muster  under th is  
cons t i tu t ional  provision. Legislat ion which ra i ses  fa lse  expectat ion merely s t i r s  
up and f ru s t r a t e  the public. This legislat ion o ffers  only injury to the 
adm in is t ra t ion  of ju s t ice  and I recommend you bury it.

3



The C o n stitu tio n al Problem  w ith  an A la sk a  Death P en alty 
in a N utshell.
by John Havelock (testim o n y of Nov 16, 1993)
Mr. Chairman, i t may help the committee  if I s e t  out in as few words as  possible why 
th is  bill is unconstitutional when obviously somebody has told you tha t  it is 
consti tut ional .  In a nutshell ,  the person so advising you has put too much rel iance on 
a s ta te m e n t  on the floor of the convention by a commit tee  chair and not enough on 
the plain meaning doctr ine and the importance of other doctr ines used in making 
consti tu t ional  law.

At the convention, (1309), Delegate Awes was  asked by Delegate McLauglin, “w as  it 
the in tent of this  clause to abolish capi tal  punishment on the theory th a t  you cannot 
reform a dead man?"

Delegate Awes replied: “ “...this sentence has been a lmost  the identical words as  in 
other s t a t e  cons ti tu t ions ,  and in those s t a t e s  the supreme court  upheld tha t  i t  does 
not abolish capital  punishment. ..’’ Delegate Doogan goes on to say th a t  he believes  
the Supreme court of Indiana has so ruled and th is  clause w as  taken from Indiana.

Please note,  and I wil l  come back to it, tha t  the Alaska delegates  believed th a t  w ha t  
a 5upreme Court said about this  language a t  a par t icu la r  t ime and place w as  the 
guiding principle in determining it s  meaning.

Delegate Doogan goes on to say, “ it was purported to intend th a t  th i s  clause would 
have nothing to do until the time a person was  sentenced... tha t  th is  s ta tem e n t  w as  
more .or less  advisory or instruct ive  to the penal in s t i tu t ions  tha t  they would work 
on the basis  of reformation and not go back to the bread and w a te r  s tage ,  but it w as  
intended tha t  it would apply a f te r  a person had received sentence...."

Let me f i r s t  point out tha t  s ta t e m e n t s  of delegates  and leg is la to rs  while  useful are 
not determinative.  As the Supreme Court has said in Division of Elections  of S ta te  v 
Johnstone, ' adherence  to the common understanding of words  is especial ly  important  
in construing provisions of the Alaska Constitution because the court  must  look to 
the meaning tha t  the vo te rs  have placed on i t s  provisions." That is, i t  is what  the 
people might have thought,  not what  the de legates  thought tha t  is the determinative  
factor  in legis la t ive history. What was  the plain meaning of the words?  The plain

1



meaning was  obviously the common observat ion of Delegate McLaughlin: dead men 
cant  be reformed.

The other  thing to remember  is that  the gloss tha t  is put on a cons t i tu t ion  over the 
years  is far  more important to understanding tha t  cons ti tu t ion  than the actual 
words. For example w i th  regard to the U.S. Constitution, what  did the original 
de legates  think was  included in due process  or equal protect ion? Do you think, they 
thought tha t  it  could control legisla t ive apportionment? Even considering the 
present  sub jec t ,  do you think the Philadelphia delegates  had the s l ig h te s t  notion that 
due process  would resu l t  in the present  consti tut ional  fabric which governs the 
death penalty under the federal cons t i tu t ion?  Surely the answer  is “no" if not "hell 
no". The f ram ers  s e t  out generalized pr inc iples  and it is for the courts  of 
succeeding generat ions  to se t  out what these principles mean in par ticula r  
applications  j u s t  as  it  w as  for the Indiana court to determine the meaning vf this 
language in i ts  par t icu la r  application given the evidence and the s t a t e  of science at  
the time.

For an example of the t r e a tm e n t  of the opinion of a delegate,  look w hat  Delegate 
Doogan said in the quote I gave. Is Doogan’s in terpre ta t ion  the law today? “Hell 
no", any reasonably  informed lawyer would answer. In dozens of cases ,  the court nas 
held tha t  th i s  language is mandatory and not advisory, tha t  it  covers sentencing and 
th a t  the jud ic ia ry  is bound by it  and it applies long before the person is sentenced. 
So much for Doogan's opinion.

So why is Awes shot in the dark any more likely to hit  on what  th is  general language 
means th i r ty  five years  la te r?  As she said, the language is sub jec t  to the 
in terpre ta t ion  of courts.  The court will  consider the application of this  phrase in its 
par t icula r  se tt ing:  social,  economic, sc ien t i f ic  not in 1956 but in 1990whatever ,  if 
you make the m is take  of passing this.  It will  hear evidence on v u e th e r  the death 
penal ty is required to meet the twin goals of sentencing, tha t  it has embraced many 
times: pro tect ion  of the public and reform of the offender. It wil l  be weighed in the 
context  of the cons ti tu t ional  doctrine (not available to delegate Hawes or to the 
Indiana Supreme Court) tha t  the right tc l ife is a fundamental in te re s t  aod tha t  the 
s t a t e  must  show a compelling in te res t  to deprive a person of tha t  right. Where is 
the evidence th a t  would uphold th is  taw? I ju s t  don't think it  is there. And a t  the 
same time you have all kinds of evidence of legislat ive Intent tha t  runs agains t  the
aarpmnwitt bqwllfc m  proteetdiwi Wpft % W fA
will  do, but I wouldn’t give you more than a 10% chance of sustaining this  bill.
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November 16, 1993

To the Honorable Representatives and Senators of the House 
and Senate Judiciary Committees:

I want to thank those of you who took time out of your 
busy schedules to listen to public comments about House Bill 
162 and Senate Bill 167 - Capital Punishment for Murder. 
Although I was allowed to testify, the hour was late and I 
am a better writer than speaker, so please allow me to 
supplement my remarks with this letter.

I want to commend you on your efforts to make tnis 
state a safer place for law abiding citizens to live. I 
agree that it is the state's responsibility to protect us 
from violent crime. As an Anchorage resident who is afraid 
to walk the two blocks from my home to the nearest store 
aftej. dark, I thank you for your attention to this issue. 
However, I think with the testimony you heard tcday you 
should realize that importing the death penalty will not 
make the streets of Anchorage or any other Alaskan city 
safer.

Representative Sanders stated that even if the death 
penalty does not serve as a deterrent this bill should be 
passed because it is the will of the people. He cited polls 
showing that the vast majority of Americans support the 
death penalty. Randall Burns countered that if people are 
informed about the option of life without parole and the 
costs associated with administering the death penalty, 
support drops to less that 45%. If you had asked me in 1985 
if I supported the death penalty I would have said "yes", 
since I had never given the issue much thought. Once I 
joined Amnesty International and was exposed to the facts 
about the death penalty, I changed my mind. If you go back 
to your constituents and ask them about their support of the 
death penalty, spend some time sharing with them some of the 
facts you heard today about the cost and it's inability to 
deter based on the experience of states that have the death 
penalty, and offer them the alternative solution of life 
without parole, I think you will find that support for the 
death penalty is a mile wide and an inch deep.

There will alway be those who clamor for revenge, 
regardless of the cost. The desire for vengance should not 
dictate public policy.

I encourage you to research the experience of our 
allies who have abolished the death penalty and still manage 
to have a much lower rate of murder and other violent crimes



than the United States. Ask your neighbors in Canada why 
they think Vancouver has such a lower crime rate than 
Seattle. They are both large cities, less than 100 miles 
apart, and Washington has a death penalty law that 
supposedly deters crime. Their answers may surprise you.

I hope you will carefully consider the testimony you 
heard today, abandon your efforts to import a death penalty 
and begin to focus on real solutions to the problem of crime 
in our communities.

Sincerely,



Tom M o ye r  

2.047 Am y D yan Road 
F a irbanks, A K  99712

November 15, 1993

Representative Jerry Sanders 
716 4th Avenue Suite 360 
Anchorage, AIC 99501

Re: Capital Punishment

Dear Representative Sanders:

In anticipation of the hearings on November 16,1 would like to take the opportunity to put 
my opinion of HB 162 and related measures (SB 127 and HJR 43) on the record.

Personally, I am inalterably opposed to the death penalty. As a former legislator, I had the 
chance to spend a great deal of time reviewing the arguments from both sides of the capital 
punishment issue. My contemplations and research reinforced my personal belief that there 
simply is no argument that justifies the use of the death penalty.

Admittedly, there is considerable support for the death penalty in our society. In far too 
many cases, the support for capital punishment stems from vengeance, anger and hate. 
Some advocates say it no longer matters whether it serves as a deterrence or not, that 
retribution alone justifies capital punishment, that society must exercise control and "do 
something". I cannot agree with those who think that vengeance is a human instinct and 
that it should be transformed into a judicial principle. The statistics show that the actual 
numbers of executions in our country are relatively low. Criminal justice experts believe this 
reflects the public’s deep-seated ambivalence about the issue despite the fact that over three 
quarters of respondents to public opinion polls say they support the death penalty. 
Sometimes it is the job of a lawmaker to work to change "societal norms" when they are 
misguideu rather than comply with them. That is a true test of leadership.

Friends or family members of the murder victims are understandably among the most 
fervent supporters of the death penalty. Demanding an "eye for an eye, a tooth for a tooth" 
is easy at such times. However, it is my belief that the state should not participate in what 
it forbids its citizens. It is our duty as citizens and the duty of our government to be rational 
at such times on behalf of all society. It is nothing less than a moral imperative that society 
as a whole enforce a rational, higher standard of conduct for our government. Do our laws 
allow the Commissioner of Corrections to "establish a procedure" to rape rapists or bum the 
homes of arsonists as punishment? No, of course not! Yes, murder is a more serious crime, 
the most serious of all; but using the official power to execute is simply an admission that 
we have failed as a contemporary society. Innocent people have been executed in the name 
of justice. Minorities and the poor have been given the death penalty in disproportional 
numbers. The former warden of San Quentin, Mr. Clinton Duffy once said, "The death 
penalty is the privilege of the poor." Rehabilitation efforts have been mixed at best. 
Abandoning them in favor of retribution is also an inexcusable admission that we have 
simply given up.



Cannot a modern, dignified, humane society, one on the verge of an unprecedented time 
of world peace, find better ways to prevent murder, help the victim’s family, and treat the
offenders than simply killing them? A life sentence without parole is not soft on crime, so
says Mr. William D. Leeke, former South Carolina Commissioner of Corrections who had
hoped never to have to go through an execution bur was responsible for overseeing two late
in his career. He said: "We would have a much more civilized society if we could find a way 
not to kill people, but that is perceived as idealistic and soft on crime and liberal, but I 
think putting people in prison for the rest of their lives is not being soft on crime."

The death penalty may even make great politics for some, but it is not good social public 
policy. Thank you for your attention.

Sincerely

cc: Chairs, House and Senate
Judiciary Committees



N o v e m b e r  18, 1993

Senator Robin Taylor 
Chair, Senate Judiciary 
P.O. Box 1441
Wrangell, Alaska, 99929-1441

Senator Taylor;

I am writing to you in re. to your role as the Chair person 
of the Senate Judiciary and pertaining to the hearing held or. 
11-16-93 re. the death penalty in Alaska. I was not able to attend 
the hearing, and so may sound redundant or misinformed at times 
in this correspondence.

I am an avid gun collector, and believe that one must maintain 
the right to defend one's freedom, safety, property, family, etc. 
from any entity that violates historical social boudaries, and 
that this defense is acceptable at whatever level is deemed to 
meet the definition of necessary or justifiable force for that 
moment. Thomas Jefferson, Paine, et al even went so far as to 
identify domestic governments, individuals, etc. as acceptable 
targets of that force if certain criteria were established.

I am also a licensed clinical social worker, a mental health 
professional, a licensed marital AND family therapist, a member of 
the AkCLU, ACLU, NRA, etc. I have a newborn baby daughter; Rayna 
Kathryn Nelson. T. contemplate the legislation dicussed at the 
hearing this past Tuesday when I look at her. I know that if some­
one were to victimize her physically t sexually, etc. that 1 would 
quite likely contemplate or even act in re. to seeking serious 
vengeance.

At the same time,I know that we live in arbitrary, fickle, 
unpredictable and illogical times. The occurrences of prosecutor­
ial power being abused (see the Randy Weaver case, though I detest 
racists/aryan scoundrels, also see the case of Geronimo Pratt and 
Leonard Peltier), the frequency cf oi'er- zealous law enforcement, 
and the reality of victory in court often times being more based 
on who provides the best circumstantial evidence (drama), and 
who has the most manipulative attorney leads me to fear the 
thought of a very imperfect and biased system being able to define 
who lives and who dies. In the case of the person who witnesses 
the murdering of a family member, and takes the life of the 
perpetrator there on the spot with no question as to guilt or 
innocense, I have no problem with that. I do have a problem with 
an obviously flawed, biased system defining past events for which 
none of them were present, then ruling on who lives and who dies.

If this law were to include a section stating that if it were 
found . after the execution of the sentence
was carried out that there was reasonable evidence that the 
accused had, in fact, not committed thealledged crime, that the 
judge, jury members, law enforcement officers, and prosecutors all 
serve the maximum amount of time allowable for negligent homocide 
( as that is what they would have committed), and that this was



unwaivering conditions for any and all trials involving a 
potential death sentence then I would not have as great a proolem 
with the proposal as the persons behind such a verdict would be 
establishing their faith in the system at a very suitable level.

This is the same system that said that the recriminalization 
of marijuana, unconstitutional as it was, would not be enforced, 
but was rather just to make a statement to the "children." The 
same system that saw John Collette looking at life without parole 
for cultivation of marijuana less than three years later. Yes, 
Senator Taylor, it is a fickle, arbitrary and illogical system 
that I  would certainly not trust with the power to decide life 
and death. In my work s a mental health practitioner, I have seen 
rapists sentenced and released after serving fifteen months, then 
watched as a first-time offender is sentenced to thirty-five 
years without parols for involvement in a non-violent and mutually 
agreed upon cocaine sale. Senator Taylor, the lack of logic and 
obvious lack of ability to prioritize criminal behavior scares 
the breath out of me when considering giving this "system"the 
power to kill people.

I bag of you to please consider this when deciding on the 
future of this very dangerous legislation.

Sincerely,

Dirk R. Nelson,LCSW, LMFT 
P.O. Box 2437 
Valdez, Alaska, 99686

Home Phone: (907)-835-5894 
Work Phone: (907)-835-2838

cc ; House Representative Brian Porter 
House Judiciary Chair 
716 W . 4th Ave.
Suite 640
Ancnorage, Alaska, 99501-2133 

Legislative correspondence
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THOM  T .BPSHMAN
Investigator 

P.O. Box 384 
Sterling, Ak. 99672 

(907)262-3287 1-800-478-3289

11-18-93

BRIAN PORTER
716 4th Avenue, Suite 640
Anchorage, AK. 99501-2133

Dear Mr Porter,

I do not know if you remember me. I am the son of Earl Hibpshman and I have known you for 
many years.

Since I have seen your name in the Anchorage papers lately, concerning the proposed bills 
advocating the execution of persons that would commit certain types of crimes, I wish to point 
out to you some things that are of great concern to me.

There are few that, think higher of law enforcement officers than I do. My history, as you know, is 
one of knowing and socially engaging with police officers. Policemen and policewomen are as 
much a part of my past as anything else. Also, I commonly work to defend police officers and 
their departments and detachments when they are sued for deadly force, etc. Because of my 
attitude toward police officers, I hope that you will be able to open-mindedly consider what I am 
about to say to you.

It is true that anyone that commits the crime of homicide against a police officer should suffer 
the greatest punishment. I am fully in agreement with capital punishment and I have been for as 
long as I can recall. Yet you are not correct in deciding that those that commit certain types of 
homicide are any more deserving of capital punishment than those that commit other types of 
murder.

If a police officer is working in his or her line of duty and becomes the victim of a homicide, is he 
or she more special than a taxi driver, a prostitute, a grocery clerk, a fireman, a school teacher, 
an insurance fraud investigator, etc.? Why would we consider the crime of killing a policeman 
more serious than the crime of killing anyone else?

Anyone that I have talked to about this, and there are many, agree with me that this is purely a 
special interest law that you are proposing. The police officers associations (which have 
wrongfully become political lobby groups working to create laws, instead of working to enforce 
them as the peoDle command) have more money and man power than the average citizen. I 
have found no one that does not feel this way, with the exception of some police officers.

Some of the police officers that I have talked to about this say that this is a step in the right 
direction. That is a naiive statement. It is a slap ion the face to some of the common men and 
women in our state.

I have not written this letter to offend you. I stress to you that you are correct in pushing for a 
capital punishment bill. We need some sort of serious deterent to thwart the killings of innocent 
persons in our state. Yet you and the political lobbyists that are pushing these bills are making a 
serious mistake because you are offending those that are not law enforcement personnel. The 
public sees this bill as nothing more than a proposal brought by those that have the power and

P e r e f v e d
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the money, with no consideration for the common individual. This bill is wrong and should be 
stopped in its present form.

The days of the public seeing the policeman as a hero and protector of good are gone. It is my 
personal opinion that the labor unions that invaded the police departments have caused too high 
of wages. This has resulted in persons wishing to become police officers because of salaries, 
instead of taking the job because of a desire for intrigue, and a wish to serve the people. The 
public is outraged at the mistakes that have been made over the years by some of the officers 
around the state, and at the manner in which those incidents have been handled by the police 
department administrators. I have been active in defending against some of the litigations that 
were brought because of some of those mistakes. Because of my background and my career in 
defending departments and officers, I must say that what you are trying to do will only serve to 
further alienate the public from the police officers in our state,

While the opinions that I am about to express are not my own, I feel that you should know about 
them, if you do not already.

Many of the public see that the police are better armed than they (the public), and the public 
does not trust the common Doiice officer because of this.
The public does not feel that the common police officer is more honest than the average citizen.

The public feels that the average policeman (state troopers and A.P.D.especially) is grossly 
overpaid.

There are currently many persons that feel that, if they are the victim of a serious crime, they will 
simply handle the matter themselves, rather than trust their situation to a policeman.

There are many in the public that see a policeman wearing a bullet-proof vest, driving a 
government automobile, equipped with a shotgun, connected to other officers with a radio, etc. 
and are in no more danger at work than a commercial fisherman or those in other professions. 
When the seemingly outrageous salaries of A.P.D. and the troopers are brought into 
consideration, the result is a common person seeing a policeman as an over protected man or 
woman that makes too much money for the services they render, and that cannot be trusted 
because of these things.

These are some of the reasons that people are rude to police officers or simply disregard what 
an officer says or does. This is a serious problem that is growing each day and the bill that you 
are proposing is only making the situation worse.

I feel that we ore rapidly moving toward social upheaval. Respect is something that is not as 
common as it used to be. The crime rate is through the roof. The public attitude toward police 
officers is growing worse. The bill that you are proposing, while obviously well-intended, will 
cause even more social unrest because it is appearing to the public that police officers feel that 
they are above those that they are sworn to protect and to serve, and that this bill says that it is a 
more serious crime to kill an officer in the line of duty than it is to kill anyone else while they are 
at work.

I feel that you would be more correct to propose a bill that states that anyone that is convicted of 
1st degree murder should suffer execution. Period. It should not matter whether the punishment 
takes the form of lethal injection, hanging, firing squad, or anything else. The only thing that 
should matter is that the person puiposely killed another human being without justification. There 
should be no more criteria involved.

There are those that say that the kiiling of a police officer is more serious because the policeman 
is an agent of the government and therefore killing him or her is to attack our government and



society as a whole. True, a policeman, doing his duty, is a representative of the good of the 
society. Yet that does not mean that he or she is better or more important than the rest of society 
and that the the killing of that officer is a more serious crime. The police officer is an important 
part of our social structure. Yet he is no more important than the common lay person.

It is not my intent to attack what you are trying *o do because I agree that cop killers are the 
lowest of our society. Yet is a cop killer lower than a baby killer, one that assasinates for hire, 
one that dissects prostitutes, one that robs and kills the owner of a liquor store, or anyone else in 
our state?

Please consider what you are proposing. This bill is causing outrage in the middle class of our 
state and it should not be made into law until the wording includes captial punishment for the 
killers of any innocent person, not just police officers and those that have been tortured, etc.

Sincerely,

THOM HIBPSHMAN



^ SUP" V

303 K STREET 
ANCHORAGE, ALASKA 

99501

ARTHUR H. SNOWDEN II 
Administrative Director ^ la s k a  Court Rustem (907) 264-0547 

FAX (907) 276-6985

November 12, 1993

The Honorable Robin L. Taylor, Chair
Senate Judiciary Committee
The Honorable Brian Porter, Chair
House Judiciary Committee
P. O. Box V
Juneau, Alaska 99811

Dear Senator Taylor and Representative Porter:

Thank you for your invitation to present the views of the supreme 
court on Senate Bill 127 and House Bill 162, relating to capital 
punishment.

I brought your request to the attention of the supreme court. 
Because our constitution leaves matters of public policy such as 
this to the judgment of the legislature, the court believes that 
it would not be proper for it to express an opinion regarding the 
enactment of capital punishment legislation. This is in keeping 
with the court's general policy of neither supporting nor opposing 
legislation which does not directly affect the internal operation 
of the judicial branch; comments are normally limited to a bill's 
impact on the court system's budget and workload.

The court system has previously submitted fiscal notes for both SB 
27 and HB 162. These represent our best estimate of the impact 
these bills will have, based upon the number of capital cases which 
the Department of Law expects to try. We would be happy to address 
any questions or comments you may have concerning these notes. We 
will also advise you if our review of the legislation reveals any



The Honorable Robin L. Taylor 
The Honorable Brian Porter 
November 12, 1993 
Page 2

purely technical changes which might be made to reduce the court 
system's workload.

cc: The Honorable Jerry Sanders



BRISTOL BAY 
NATIVE CORPORATION

800 CORDOVA / P.O. BOX 100220 / ANCHORAGE. ALASKA 99510 I (907) 278-3602
TELECOPY (907) 276-3924

TESTIMONY OF TREFON ANGASAN ON HB 162 

HOUSE JUDICIARY COMMITTEE 

NOVEMBER 16, 1993

J name is Trefon Angasan, and I am the Vice President of 

Corporate Affairs of the Bristol Bay Native Corporation. I am 

testifying today on behalf of the 5,400 shareholders of the Bristol 

Bay Native Corporation, most .of whom live in Alaska.

First, I am testifying as an Alaska Native upon behalf of 

Alaska Natives. Alaska Natives share the concern of the House 

Judiciary Committee with crime— specifically, with the crime that 

is the subject of HB 162: first degree murder. Let me explain why 

Alaska Natives have this concern. Homicide ranks as the sixth or 

seventh most common cause of death among Alaska Natives, a murder 

rate four times the national average. Native male nomicide victims 

outnumber native women victims by about three to one. Nevertheless, 

Native women face a higher risk of death by homicide than women 

elsewhere in the United States.

Let me cite a few more statistics to show you why Alaska 

Natives are concerned with crime. Thirty four per cent of the 

Alaska prisoner population are Natives, although Natives represent 

only sixteen per cent of the total population.



Now, let me explain to you the reason for the Alaska Native 

crime rate. The vast majority of crimes committed by Alaska 

Natives are due to alcohol. A study of the Alaska Justice Forum in 

1991 concluded that in those rural Alaska Native villages that were 

the subject of that study that ninety five per cent of felonies 

involved alcohol.

I cite these statistics to you so that you will appreciate the 

perspective of Alaska Natives on crime. We believe that the Alaska 

legislature should deal with the cause of crime and not place its 

emphasis on capital punishment. Captial punishment will not prevent 

an alcoholic from committing crime— it merely will eliminate him as 

a person. Please take all of the money that will be spent on the 

administration of ^ b i n  providing capital punishment, and spend it 

on the prevention and treatment of alcoholism.

I would also like to add that Alaska law enforcement officials 

treat Alaska Natives at times as though capital punishment was 

already a part of Alaska law. For example, the Alaska police 

department recently shot and killed a shareholder of the Bristol 

Bay Native Corporation whose major problem was alcoholism and not 

crime. This is happening to Alaska Natives across Alaska. Too 

often, Alaska law enforcement officials use lethal means of self 

defense when bullets are not called for in law enforcement.

In conclusion, I would like to address that provision of HB 

162 which calls for an advisory vote at the November 1994 general 

election on capital punishment. Alaska Natives as well as many 

other Alaskans have called for a vote of Alaskans on the question 

of a preference for subsistence in times of need in rural Alaska.



Alaska Natives believe that the question of subsistence— a life or 

death issue for many Alaskans— certainly deserves a place on the 

ballot if the Alaska legislature decides to place capital 

punishment on the ballot.



S t a t e m e n t  
o f

Matthew Nicolai 
Senior Vice President

Before the November 16, 1993 j o in t  Public Hearing

Alaska State Senate, Judiciary Committee  
Alaska House of Representatives, Jud ic iary  Committee

C o n c e rn in g

Senate Bill No. 127 
a n d

House Bill No. 162

C a l i s t a  C o r p o r a t i o n



Mr. Chairman, Robin Taylor  of the Alaska State Senate,  Mr. Chairman,  
Brian Porter  of  the Alaska House of  Representat ives,  Members  of  the 
Joint Commit tees  of  the Senate and House Judic iary Com m it tees ’. My 
Name is Matthew Nicolai,  Senior  Vice President,  Calista Corporation.

C a l i s t a  C o r p o r a t io n  is an r e g io n a l  A la s k a  N a t iv e  C o r p o r a t io n  
es tablished under  the Alaska Nat ive  Claims Set t lement  Act  o f  1971. 

Calista  Corporat ion  has an enro l lment  of  13,308 shareholders.  Calista 
region 56 vi l lages  encompass  the K uskokw im  and the lower  Yukon 

Rivers’ of  a population base over  20 ,000 people.

We apprecia te  the opportunity  to testify before you today to discuss 
the Senate  Bill 127 and House Bill 162 as it re la tes  to the Yupik 
people  of the Calis ta  region. Calis ta  Corpora t ion  is not  in favor  of  
either Senate  Bill 127 or House Bill 162. We are not in favor  of the 

death  pena l ty .

In 1990 Cal i s ta  Corpora t ion  pub l i sh ed  a p ap e r  to unders tand  the 
plight of the Yupik  people in western Alaska. “The  Calis ta Region, A 
Gentle People-  A Harsh Life,” was prepared by our  Land and Natural  
R esources  D e p a r tm e n t  and the V i l la g e  M a n a g e m e n t  S e rv ic es  to 
better educate  the public  of  the lives  of  the Y upik  people in our 
region. We att ributed a whole chapter  on, “ A New Crisis in the Calista 
Region-‘The Decline  of Nat ive W el l -B e ing , ’ ” examined alcohol abuse, 

suicides, domestic  violence,  child welfare.

We publ ished  our  f indings  to br ing this issues in the foref ront  of 
policy makers.  W e  wanted to address problems faced by our Natives.  
We invested t ime and energy to develop  test imony to bring forth our 
p roblems we face in the vi l lages .  W e  tes ti f ied before  federal  and 
state commit tees  on economic  problems o f  our  villages.

Our t radit ional  values  and cus tom s have  changed  drast ical ly  over  a 
short  t ime per iod.  The drastic  change  of  l i fes tyles  has e roded  our 
es tab l ished  pa t te rns  of trust we have to our  Elders .  In the Yupik 
lifestyles,  Elders  were the center  of  traditional governing bodies and



ju s t ice  system.  Our traditional  child rear ing l i fes tyles  are vir tual ly
non-existence in the villages.

W ithou t  E lders  gu idance  and not  u n d e rs tand ing  o f  new  po l ic ies
affecting our  villages, we began to see confrontation by our young.

Lifestyle change is like an walking into an lions den that awaits its 
prey to tear  apart.  Alaska Nat ives  are those people that  have walked 

into the lions den. An unkind world  with many laws that confront
our  own unwri t ten  tradit ional laws.  C onfron ta t ion  breeds  v io lence.  
Violence leads to heinous crimes and other crimes of  passion.

S tud ies  by s ta te  and federa l  g o v e rn m e n t s  show  a lcoho l  re la ted  
violence is the leading cause of  accidents  and deaths  in Alaska. We 
read every day of  violence related cr imes of our own Alaska Natives.  
The s tates  correc t ional  facil i t ies  all over  the state l ist  the A laska  
Natives as it leading residents.

Passage of  Senate  Bill No. 127 and House Bill No. 162 will further  
erode our  cultures.  We do not favor the passage. However ,  we would 
like for  these  com m it tees  to inves t iga te  the N a t ives  pl ight  in the 
states ju s t ice  system.

We thank  the com m it tee s  o f  the sena te  and h o u se  for  ho ld ing  
hearing on these  bills.  We are ava i lab le  for fur ther  c o m m e n t  if  
n e c e s s a r y .



DEATH PENALTY

INTRODUCTION

My name is Ted Lemaire. I have lived in Alaska for twenty-six

years. My wife and I have reared two sons and a daughter here.

We have found Alaska to be a great place to live. In a quiet 

way, we have tried to be well informed and active in our 

community. When we left the flat-lands of Ohio, our ideas were 

that we were abandoning the over crowded cities and their ever 

increasing crime rates. Thus, we are not happy to see the 

increase in crime that is around about us. For this reason, we 

are urging this legislature to take a very hard, serious look at

all of the anti-crime bills that have been introduced. One of

which concerns the introduction of the death penalty, which is 

our purpose for being here today.

Many folks would think that because of an event that occurred on 

August 22, 1991 that I would be in favor o f  the death penalty. 

There is nothing further from the truth. On that date, my eleven 

year old granddaughter was kidnapped, sexually assaulted, and 

murdered. One week ago, her murderer was sentenced to 114 years 

in jail. Thus ended the hardest twenty-eight months of my life.



Today, as much as is humanly possible, I am at peace with this 

situation. Death is an ugly visitor that visits every home, 

sooner or later. I am not disturbed that death paid us a visit. 

Death is something over which none of us have any control, or at

least very limited amount of control. I could have lost a

granddaughter just as easily by accident or disease. That part,

I have no trouble in reconciling. In some ways, that must be

worse. To see a child suffer two to five years from leukemia 

must be a very devastating experience. The real problem for my 

family was the aspect of crime. As crime becomes more senseless, 

the harder it is to bear.

To say that I am in favor of the death penalty because of Mandy’s 

death is a huge falsehood. For I have been of that persuasion at 

least all of my adult life, and possibly longer.

Crime is a very real problem. My insurance investigator friends 

say there are only two types of people. Those that have had an 

accident. And those that will have an accident. As crime 

becomes more prevalent and violent, the sooner it will reach you, 

not as a legislator, but as a person or as a family. Perhaps not 

directly. Someone close to you will become the primary victim of 

crime. You will be only the secondary victim of crime. I can 

tell you from personal experience, it is not a great position to 

have! It contains nothing but great unbearable agony.



1. THE DEATH PENALTY AS A DETERRENT

The first argument that the opponents of the death penalty use is 

that there is no proof that it is a deterrent to the criminal. 

That statement shows that they fail to understand crime and the 

criminal. One of the basic differences between the criminal and 

the rest of us is that it is impossible to deter the criminal.

They can be slowed-up or be forced to reschedule the event.

Even modern technology does not deter the criminal. He just

finds a new technique. But they will accomplish the planned act.

My granddaughter’s killer is an example of this fact. He stalked 

at least two other girls before he achieved his goal. These two 

girls are alive today only by strange twists of fate. The two 

girls were spared only because a car suddenly appeared on the 

same road. The first girl lived a short distance from the killer 

and knew him by face and name. The second girl lived over 20 

miles away from the killer. She did not know him. This attempt 

was prevented by a passing motorist. He recognized the girl as a 

daughter of a friend. He read panic on her face. When the 

killer left the scene, the motorist questioned what he had seen. 

Since the girl was safe, whatever the problem was, it was then a 

moot question. The motorist, further, was a neighbor of the 

killer and recognized his vehicle. That would have been adequate 

reason for a normal person to abandon such activities. But it 

did NOT deter the killer. He kept searching for the right 

opportunity.



Have you considered the difference between you and a bank robber? 

The difference is very slight. Both go into a bank and give the 

teller a small piece of paper. Your’s may be a check or a 

deposit slip. Standard commerical paper. The bank robber uses a 

note saying something to the effect of placing all your money in 

the bag. It is not that we never have bad thoughts. The fact is 

we do. The difference between us and the criminal is that we can

be deterred by a host of things. The criminal cannot. He has

real tenacity. And he will repeat the same act over and over 

again.

A few months ago, we witnessed on TV a confrontation between a 

police officer and a gunman. You will recall this episode that 

occurred near Tudor and Muldoon. The gunman could not be

deterred by a sizeable contingent of police officers nor their

weapons. Death means nothing to a criminal. And he was a repeat 

offender.

The death penalty is a very real deterrent to crime to thinking 

people. The criminal may display cunning, craftiness, mechanical 

wizardry, shrewdness, and the ability to manipulate people. But 

lack the ability to see how the principles of right and wrong 

applies to them. The real test of deterrent is on the law abider 

and not on the criminal.



One of the reasons that the death penalty deterrent factor cannot 

be tested on the criminal is that it has never been consistently 

practiced. The law must be applied to all that commit the 

specific crimes listed.

If you want to see the criminal mind at work, and the 

impossibility of deterring it, consider two fellows by the names 

of Gustafson and Cheley. Being locked up in prison would not, 

and could not, keep them from continuing their murderous career.

2. CRUEL AND UNUSUAL PUNISHMENT

This is the other favorite argument of the opponent. These words 

are taken from the most important document that man has ever 

written. The death penalty is recognized within this document as 

being proper.

In addition, I think that the opponent has things reversed. It 

is cruel and unusual punishment on the law-abider to let the 

criminal live. This is true for at least three reasons:

A. The effect upon the criminal.

B. The ever present threat of crime.

C. The family of the criminal can have finality over

their loved-one.



A. The e f f e c t  upon  t h e  c r i m i n a l .

If there was a mad dog loose on Fourth Avenue at this hour, we 

all would know the solution to the problem. It would be fast and 

si.mple. I use that illustration in spite of being known as the 

biggest animal lover anywhere. It is because I have even 

stronger feelings for my fellow human. That is w h y  I am speaking 

here today.

Dogs and people can both become psychic because of the 

mistreatment that they have received from humans. They both can 

reach a level of psychosis that is totally unacceptable. The 

practitioners of the mental health industry are unable to provide 

any cures for the criminal. Fancy diagnoses are offered, but no 

cures. These diagnoses appear to be a big hinderance to the 

solution of our crime problem.

Since there is no cure, is our only option to warehouse them like 

merchandise on a shelf? That idea is very offensive to me. That 

is definitely cruel beyond words! To lock a person away for such

long periods and to remove almost all of the usual and basic

human drives and abilities, for something that will not work, is 

beyond comprehension. Either indefinitely or permanently to lose 

the right to take a walk, drive a car, select ones friends, or go

out to dinner is not life. It is only logical that if we are

going to take away the right to life, or the right to live, take 

it away fully.



Please watch our law enforcement people at work. It is 

astounding the number of times that they come in contact with 

someone that they call by name. When you come in contact with an 

officer, are you immediately recognized? I would doubt it, in 

spite of the regularity that your face appears in a public 

meeting, or is on TV, or in the newspaper.

A name is broadcast on the police radio. Another officer will 

call in giving a more current address, aliases used, names of 

associates, modus operandi, types of weapons carried, contraband 

material frequently transported, where they hang out, or their 

disposition toward violence. This information becomes available 

long before the computer will locate it. This is possible only 

because of the huge number of repeat offenders.

Our beloved country has tried the technique of being nice to our 

criminals. AND IT HAS BLOWN UP IN OUR FACE. I have a retired 

friend. He now enjoys basking in the sunshine year-round. He 

tells how, as a kid, he was always in trouble. Then one day, he 

met a judge who gave the choice of joining the Army or prison.

He chose the Army. After basic training, he was sent to Germany 

as a prison guard. How is that for irony? This prison was

B, The e v e r  p r e s e n t  t h r e a t  o f  c r i m e .



jointly operated by the US and German governments, along Europeon 

concepts. The nicest thing to be said was that it was not 

operated in the Hilton style like ours. At that point, he made 

the decision that he had seen all of prison life that he 

desired. He became a good and productive law abiding citizen.

Yes, reformation is possible. But I don’t see it as a product of 

our Hilton prisons. Do I want to return to the times of Devil’s 

Island? No, that is cruel and unusual punishment. There is a 

big gap between the two ideas that can be profitably used.

Recycling is a present day topic. However, the recycling of our 

prisoners must stop. We are running criminals in, and out, and 

back in again to prison time after time. Repeat offenders, even 

of so called minor offenses, must be dealt with firmly. I am 

tempted to say harshly. I would not object to seeing the death 

penalty applied to those that refuse to be reformable. Crime has

become a way of life to them, and the death penalty is the only

way to break the habit of crime.

C. The effect upon the criminal’s family.

I know that as a parent I cannot live my children’s life. They 

must make many decisions for themselves. The consequences of 

these decisions will be theirs. I am proud that in the main, the

decisions of my children have been good ones.



As a parent, I do not know how I would react upon my child being 

accused of committing a crime. Worse, if that child was found 

guilty and was sentenced. I was taught as a child never to bring 

embarrassment to the family name. Usually when a police car came 

to our neighborhood, it was to notify the next of kin of a 

death. For a police car to be there for some other reason would 

bring down the scorn of the neighbors. I did not live in Podunk 

Center. It was in the big city of Detroit, Michigan. For some 

reason those ideas seem to have been forgotten in 1993.

For the families of those convicted of crime, this must be a 

horrendous event. A prison must be absolutely the last place 

that they would want their child. They must worry about the 

safety, the associates being cultivated, and the things being 

learned by their kid while in prison. Present day experience 

shows that is a justifiable cause to worry.

Parents would have to worry about if and when they would be 

released and what is the possibly of repeat offenses. I once 

worked with a lady that had a close relative that was serving 

time. He was a repeat offender. His record was that sixteen 

years of his thirty-two years was spent behind bars. I was not 

aware of this situation until one day that I noticed her highly 

visible nervous condition. This was not her normal conduct. She 

did not want him loose. In less than thirty days after his 

release, he committed another major crime that resulted in the 

loss of a life.



Is it reasonable to think that a parent will forget their own 

flesh and blood? Involuntarily, they will carry the stigma until 

their dying day. It would seem to me that the death penalty 

would help to remove the stigma. This would be a way that the 

parents could achieve finality with the deed or deeds of their 

child. They certainly would have to be relieved that he could 

not cause any additional pain or death. One of the important 

facets of the grief process is to be able to find finality.

What would the friends or other relatives say to the parents 

during the incarceration? Would they ask about his well being? 

Perhaps, it be easier to ignore the subject. Whatever is their 

position, it will cause the parents pain.

Do I think House Bill 162 will accomplish my desired, and most 

Alaskan, goals? Yes. I do. I know that this law can do nothing 

for my Mandy. Statisticans may claimed that I should escape from 

further personal involvement with serious crime. Fine, but you 

are still exposed. The next victim can be anybody.

We are guaranteed by the Constitution, and the Bill of Rights, 

not only the right to life, but also the pursuit of happiness.

I am here to tell you that when you become a crime victim, you 

are deprived of those rights. The primary crime victim loses his



life, or the desire to continue it. The secondary crime victim 

loses the desire to pursue happiness. This is because there is 

no basis to believe that happiness is possible. Christmas loses 

it appeal. The same is true with birthdays and anniversaries.

The interest in hobbies are replaced with the desire to sit and 

brood. It results in the deterioration of all of the 

relationships that you hold dear.

The biggest problem that I see in the use of the death penalty is 

the legal hassles generated. I personally get so fed-up with all 

of the appeals filed. The large bulk of t.hem are not based on 

law, facts, evidence, or simple right or wrong. The action is 

based on wild emotion. A very unstable commodity at best. Our 

legal system is breaking down by weight of the frivolous suits 

and appeals. Only one way to put an end to this. Penalize the 

attorney that filed it. Get him in the pocketbook, royally.

That will catch his attention.

I urge the passage of this House Bill 162. It will enhance all 

of our lives. It is a very reasonable and effective process.

Thank you.
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H O U S E  B IL L  N O . 162 

IN  T H E  LEG ISLA TU RE O F T H E  ST A T E  OF A L A SK A  

EIG H TEEN TH  L E G ISLA TU R E - FIR ST  SESSIO N  

BY REPRESENTATIVES SANDERS, Olberg, Bunde, K o t t ,  Vezey, James *

Introduced: 2/18/93 
Referred: Judiciary, Finance

A B IL L  

F O R  A N  A C T  E N T IT L E D

1 "A n A ct a u th o r iz in g  cap ita l p u n ish m en t, c lass ify ing  m u rd e r  in the  firs t d e g re e  as

2 a cap ita l felony , a n d  estab lish ing  se n ten c in g  p ro c e d u re s  fo r cap ita l felonies;

3 a u th o r iz in g  an  ad v iso ry  vote on in s titu tin g  c a p ita l p u n ish m e n t; a m en d in g  A laska

4 R ules o f  C r im in a l P ro c e d u re  32, 32.1, a n d  3 2 J  a n d  A lask a  R ules o f A p p e lla te

5 P ro c e d u re  204, 209, 210, and  212; a n d  p ro v id in g  fo r an  effective d a te ."

6 BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

7 * S ec tio n  1. F IN D IN G S. The legislature finds that im position  o f  the death penalty  for the

8 crim e o f m urder in the first degree

9 (1) is consisten t with the crim inal sen tencing  goal o f deterrence in that, by the

10 exam ple o f  its im position, a m em ber o f  the com m unity  w ho calcu lates a m urder w ould

11 rationally consider the harsh consequences o f  that act;

12 (2) is consisten t with the crim inal sen tencing  goal o f  com m unity condem nation

13 in that, by its use, the state affirm s so c ie ty ’s norm s and condem ns m ost severely  the

I4J3  1 ^
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1 appearance bond will not reasonably assure the appearance o f  the person, or w ill pose

2 a danger to o ther persons and the com m unity.

3 * Sec. 4. AS 12.30.040(b) is am ended to read:

4 (b) N otw ithstanding  the provisions o f  (a) o f  this section , if a person has been

5 convicted  o f  an offense th a t [W HICH] is a capital felonv. an unclassified felony* or

6 a c lass A  felony, the person may not be re leased  on bail e ither before sen tencing  or

7 pend ing  appeal.

8 * Sec. 5. AS 12.47.110(b) is am ended to read:

9 (b) On or before the expiration o f  the initial 90-day period o f  com m itm ents the

10 court shall conduct a hearing to determ ine w h e th e r or not the defendant rem ains

11 incom petent. I f  the court finds by a p reponderance  o f  the ev idence that the defendant

12 rem ains incom petent, the court may recom m it the defendan t for a second period  o f  90

13 days. The court shall determ ine at the exp iration  o f  the second  90-day period w hether

14 the defendan t has becom e com petent. If  at the exp ira tion  o f  the second 90-day period

15 the court determ ines that the defendant con tinues to be incom petent to stand trial, the

16 charges against the defendant shall be d ism issed  w ithout prejudice and continued

17 com m itm ent o f  the defendant shall be governed  by the provisions relating to civil

18 com m itm ents under AS 47.30.700 - 47.30.915 unless the defendant is charged w ith a

19 crim e invo lv ing  force against a person and the co u rt finds that the defendant presents

20 a substan tia l danger o f  physical injury to other- persons and tin  t there is a substan tia l

21 p robability  that the defendant will regain com petency  w ithin  a reasonable period  o f

22 tim e, in w hich case the court may extend the period  o f  com m itm ent for an additional

23 six m onths. I f  the defendant rem ains incom peten t at the expiration  o f the additional

24 six-m onth  period , the charges shall be d ism issed  w ithou t prejudice and either civil

25 com m itm ent p roceedings shall be instituted or the court shall o rder the release o f  the

26 defendant. I f  the defendant rem ains incom peten t fo r five years after the charges have

27 been d ism issed  under this subsection, the defendan t m ay not be charged again for an

28 offense arising  out o f  the facts alleged in the o rig ina l charges, except if the orig inal

29 charge is a class A  felony* [OR] unclassified felonv . o r  c a p ita l felonv .

30 * Sec. 6. AS 12 .55.025(i) is am ended to read:

31 (i) E xcept as provided by AS 12 .55 .125(a)(3 ), 12 .55.125(k), 12.55.145(d),
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IN  TH E  LEG ISLATU RE O F T H E  STA TE OF ALA SKA 

EIGH TEEN TH L EG ISLA TU R E - FIRST SESSIO N  

BY REPRESENTATIVES SANDERS, Olberg, B u n d e , K o t t ,  V ezey , Jam es *

Introduced: 2/18/93 
Referred: Judiciary, Finance

A B IL L  

F O R  A N  A C T  E N T IT L E D  

"A n A ct a u th o r iz in g  cap ita l p u n ish m en t, c lassify ing  m u rd e r  in the  firs t d eg ree  as 

a cap ita l felony, a n d  estab lish ing  se n te n c in g  p ro ce d u re s  fo r cap ita l felonies; 

a u th o riz in g  an  ad v iso ry  vote on in s titu tin g  c a p ita l p u n ish m e n t; am en d in g  .Alaska 

R ules o f C rim in a l P ro c ed u re  32, 32.1, a n d  3 2 J  a n d  A lask a  Rules o f  A ppe lla te  

P ro c ed u re  204, 209, 210, and  212; an d  p ro v id in g  fo r an  effective d a te ."

6 BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F A L A SK A :

7 * S ec tio n  1. F IN D IN G S. The legislature finds that im position o f  the death penalty  for the

8 crim e o f  m urder in the first degree

9 ( I )  is consistent with the crim inal sen tencing  goal o f  deterrence in that, by the

10 exam ple o f  its im position, a m em ber o f  the com m unity  w ho calculates a m urder would

11 rationally conside r the harsh consequences o f that act;

12 (2) is consistent with the crim inal sen tencing  goal o f  com m unity condem nation

13 in that, by its use, the state affirm s soc ie ty ’s norm s and condem ns m ost severely  the
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1 prem edita tive taking o f hum an life or the taking o f life under circum stances m anifesting

2 ex trem e indifference to its value;

3 (3) does not violate state constitutional guarantees against the im position of

4 cruel and unusual punishm ent, but rather is fully consistent with those guarantees;

5 (4) conforms to contem porary  standards o f decency in that there  is no evidence

6 that A laska’s tradition and history suggest a significantly different a ttitude tow ard capital

7 pun ishm ent in this state from those that prevail nationw ide, and there is a w idely  held belief

8 in the society that capital punishm ent is an appropriate penalty for m urder in the first degree;

9 (5) serves the s ta te ’s interest in justice  by punishing the person  w ho is guilty

10 accord ing  to w hat is deserved for the m ost m orally offensive conduct w ith a sentence m ore

11 stringen t than an extended term o f life im prisonm ent;

12 (6) serves the s ta te ’s in terest in public protection by assu ring  that the m ost

13 serious offenders will never again pose a threat to the public; and

14 (7) is consistent w ith due process requirem ents in that the circum stances in

15 w hich  the death penalty may be im posed provide guidance to the court and ju ry  that safeguard

16 against the elem ents o f arbitrariness and capriciousness condem ned by the U nited States

17 Suprem e Court in cases concerning the death penalty statutes o f other states. L - -

18 * Sec. 2. AS 11.41.100(b) is am ended to read:

19 (b) M urder in the first degree is a cap ita l [AN U N C LA SSIFIED ] felony and

20 is punishable as provided in A S 12.55.125(a) [AS 12-55].

21 * Sec. 3 . A S 1250.020(a) is am ended to read:

22 (a) A  person charged w ith an offense shall, at that person’s first appearance

23 before a judicial officer, be ordered released pending trial on the p e rso n ’s personal

24 recognizance or upon the execution o f an unsecured appearance bond in an am ount

25 specified by the judicial officer unless the offense is a cap ita l felonv. an unclassified

26 felony* or a class A felony or unless the officer determ ines that the release o f the

27 person w ill not reasonably assure the appearance o f the person as required , or w ill

28 pose a danger to other persons and the com m unity. If the offense w ith  w hich a person

29 is charged is a felony, on m otion o f the prosecuting attorney, the ju d ic ia l officer may

30 allow  the prosecuting attorney up to 48 hours to dem onstrate that release o f  the person

31 on the person’s personal recognizance or upon the execution o f  an unsecured
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1 appearance bond will not reasonably assure the appearance  o f  the person, or w ill pose

2 a danger to o ther persons and the com m unity.

3 * Sec. 4 . AS 12.30.040(b) is am ended to read:

4 (b) N otw ithstanding  the provisions o f  (a) o f  th is section , if a person has been

5 convicted  o f an offense th a t  [W HICH] is a c a p ita l  felonv . an unclassified felony* or

6 a class A  felony, the person may not be released  on bail e ither before sen tencing  or

7 pend ing  appeal.

8 * Sec. 5. A S 12.47.110(b) is am ended to read:

9 (b) On or before the expiration o f the initial 90-day  period o f  com m itm ent* the

10 court shall conduct a hearing to determ ine w h e th er o r not the defendant rem ains

11 incom petent. If  the court finds by a p reponderance o f  the ev idence that the defendan t

12 rem ains incom petent, the court may recom m it the defendan t for a second period o f  90

13 days. The court shall determ ine at the expiration  o f  the second  90-day period w hether

14 the defendan t has becom e com petent. If at the exp ira tion  o f the second 90-day period

15 thf* court determ ines that the defendant continues to be incom peten t to stand trial, the

16 charges against the defendant shall be d ism issed  w ithou t prejudice and con tinued

17 com m itm ent o f the defendant shall be governed  by the provisions relating to civil

18 com m itm ents under AS 47.30.700 - 47 .30.915 un less the defendant is charged w ith a

19 crim e involv ing  force against a person and the co u rt finds that the defendant p resen ts

20 a substan tia l danger o f  physical injury to o ther-persons and that there is a substan tia l

21 probability  that the defendant will regain com petency  w ithin  a reasonable period  o f

22 time, in w hich case the court m ay extend the period  o f  com m itm en t for an add itional

23 six m onths. If  the defendant rem ains incom peten t at the exp iration  o f the add itional

24 six-m onth  period, the charges shall be d ism issed  v /ithou t prejudice and either civil

25 com m itm ent proceedings shall be instituted o r the cou rt shall o rder the release o f the

26 defendant. I f  the defendant rem ains incom peten t fo r five years after the charges have

27 been d ism issed  under this subsection, the defendan t m ay not be charged again for an

28 offense arising  out o f  the facts alleged in the o rig inal charges, except if the orig inal

29 charge is a class A  felony, [OR] unclassified fe lonv , o r  c a p ita l felonv .

30 • Sec. 6. A S 12.55.025(i) is am ended to read:

31 (i) Except as provided by AS 12 .55 .125(a)(3 ), 12 .55.125(k), 12 .55.145(d),
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12.55.155(f), and 12.55.165, o r  in d e te rm in in g  if a sen tence  of d e a th  sh o u ld  be 

im posed  u n d e r  AS 12.58. the preponderance o f the evidence standard o f  p roo f applies 

to sen tencing  proceedings.

* Sec. 7. AS 12.55.125(a) is am ended to read:

(a) A  defendant convicted o f m urder in the first degree shall be sen tenced  to 

a definite term  of im prisonm ent o f at least 20 years but not more than 99 years, o r  

sha ll be sen ten ced  to d e a th . A defendant convicted o f m urder in the first degree, b u t 

n o t se n te n c ed  to d e a th , shall be sentenced to a m andatory term o f im prisonm ent o f 

99 years w hen

(1) the defendant is convicted o f the m urder o f a uniform ed or 

otherw ise clearly identified peace officer, fire fighter, o r correctional o fficer who was 

engaged in the perform ance o f  official dudes at the tim e o f  the m urder;

(2) the defendant has been previously convicted  o f

(A) m urder in the first degree under AS 11.41.100 or form er 

A S 11.1.5.010 dr 11.15.020;

(B) m urder in the second degree under AS 11.41.110 or form er 

AS 11.15.030; or

(C) hom icide under the laws o f ano ther ju risd icuon  when the 

offense o f which the defendant was convicted  contains elem ents sirailat to first 

degTee m urder under AS 11.41.100 ■ o r second degree m urder under 

A S 11.41.110; or

(3) the court finds by clear and convincing evidence that the defendant 

subjected  the m urder victim  to substantial physical torture.

* Sec. 8. A S 12.55.125(f) is am ended to read:

(f) If  a defendant is sentenced under (a) or (b) o f  this section,

(1) im prisonm ent for the prescribed m inim um  term m ay not be 

suspended  under AS 12.55.080;

(2) im position o f sentence m ay not be suspended under A S 12.55.085;

(3) im prisonm ent for the prescribed m inim um  term m ay not be 

o therw ise reduced:

(4) a sen tence  o f  d ea th  m av  n o t be su sp en d e d  u n d e r  A S 12.55.080.
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1 * Sec. 9. AS 12.55.145(a) is am ended to read:

2 (a) For purposes o f considering prior convictions in im posing  sentence under

3 AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i)

4 (1) a p rio r conviction  may not be considered  if a period o f 10 or more

5 years has elapsed betw een the date o f the defendan t's  unconditional discharge on the

6 im m ediately preceding  offense and com m ission o f the p resent offense unless the prior

7 conviction was for a c a p ita l. [AN] unclassified, or c lass A  felony;

8 (2) a conv ic tion  in this or another ju risd ic tion  o f  an offense having

9 elem ents sim ilar to those o f  a felony defined as such under A laska law  at the time the

10 offense was com m itted  is considered a prior felony conviction ;

11 (3) two o r m ere  convictions arising out o f  a single, continuous crim inal

12 episode during w hich there w as no substantial change in the nature o f the crim inal

13 objective are considered  a sing le  conviction unless the defendan t w as sentenced to

14 consecutive sentences fo r the crim es; offenses com m itted  while attem pting to escape

15 or avoid detection o r apprehension  after the com m ission o f  another offense are not part

16 o f the sam e crii '.ial ep isode o r objective.

17 * Sec. 10. AS 12.55.155(f) is am ended to read:

18 (f) U n d e r  th is  sec tio n , if [IF] the state seeks to establish  a factor in

19 aggravation at sen tencing  or if  the defendant seeks to estab lish  a factor in m itigation

20 at sentencing, w ritten notice m ust be served on the opposing  party  and filed with the

21 coun: not later than 10 days before the date set for im position  o f  sen tence. U n d e r this

22 section , fac to rs  [FA C T O R S] in aggravation and facto rs in m itigation must be

23 established by clear and conv incing  evidence before the court sitting  w ithout a jury.

24 All landings m ust be set ou t w ith  specificity.

25 * Sec. 11. AS 12 is am ended  by add ing  a new chapter to read:

26 C H A PT E R  58. CA PITA L PU N ISH M EN T.

27 A R TIC LE 1. E L E C T IO N  TO  SEE K  D E A T n  PE N A L T Y .

28 Sec. 12.58.010. P R O S E C U T O R ’S ELEC TIO N  TO  S E E K  D E A T H  PENALTY.

29 The district attorney assigned  to the prosecution o f a capital felony shall determ ine

30 w hether to seek the death  penalty  against the defendant. I f  the prosecutor elects to

31 seek the death penalty, the prosecutor shall give notice o f  election to the court, the
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1
defendan t, and the defendan t’s attorney w ithin 10 days o f arraignm ent o f the defendant

%

t l  2
on the cap ital felony indictm ent, or within 10 days o f arraignm ent o f the defendant if

r

1  3
ind ictm ent has been waived.

8  4
A R TIC LE 2. IM PO SITIO N  O F  SE N T E N C E .

8  3
Sec. 12.58.100. SEN TEN C IN G  P R O C E D U R E  FO R A  CA PITAL FELO N Y .

1  6
(a) If, after a trial by ju ry , a defendant is conv ic ted  o f  a capital felony for which the

^  7
d istric t a tto rney  has elected under AS 12-58.010 to seek the death penalty, the court

£  8
shall conduct a separate sentencing proceeding  before the trial jury  as soon as

I  9
p racticab le . I f  a ju ry  trial has been w aived o r if  the defendan t has pled guilty , the

1  1 0
sen tencing  proceeding  shall be held before a ju ry  im paneled fo r the purpose.

1  u
(b) D uring the sentencing proceeding, ev idence m ay be presented as to any

|  12 aggravating  oi: m itigating factor that the court considers to have probative value,

I  13 regard less o f  the adm issibility o f the evidence under the ru les o f evidence. T he

l  14
defendan t shall have an opportunity to rebut hearsay  evidence that is adm itted. T he

I  15 state and the defendant or the defendant’s counsel shall be perm itted  to present oral

i  16 statem ents. T his subsection does not au thorize  the introduction o f  evidence in

8  1 7
vio lation  o f  the Constitution o f the State o f  A lask a  or the C onstitution of the United

I I  18 States.

m  1 9 (c) A fter hearing the evidence, the ju ry  shall deliberate and recom m end a

I S  2 0
sen tence to the court. The recom m ended sen tence  m ust include written findings o f

8 1  2 1
w hether the ju ry  finds

tifi i jj . -— (1) unanim ously beyond a reasonab le  doubt that a statutory aggravating

1 3  2 3
factor o r factors exist to justify  the death sen tence;

S 24 (2) unanim ously by a p reponderance o f  the evidence that the

1 25
aggravating  factor or factors outw eigh any m itiga ting  factors found to exist by a

w 26 preponderance o f  the evidence by one or m ore o f  the jurors; and

j  27 (3) that the defendant should be sen tenced  to death.

28
Sec. 12.58.110. SEN TEN C E IM PO SIT IO N  FO R C A PITA L FELONY , (a)

a  2 9
A fter considering  the evidence and the recom m ended sentence, the court shall enter

I I  30 a sen tence  o f death or a term o f  im prisonm ent in accordance w ith AS 12.55.125(a).

fj'j 31 The court m ay not im pose the death sentence unless the ju ry  (1) finds beyond a 
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2
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16

17

18

19

20 

21 

22

23

24

25

26 

27 

2S

29

30

31

1 reasonable doubt at least one statutory aggravating factor, (2) finds by a preponderance 

o f  the evidence that that factor or those factors are not ou tw eighed  by any m itigating 

factors found to exist by a preponderance o f  the evidence, and (3) recom m ends that 

the defendant be sentenced to death. If  the jury findings include a statutory 

aggravating factor or factors that are not outw eighed by one  or m ore o f  the m itigating 

factors and if the jury recom m ends a sentence o f death, the court shall sentence the 

defendant to death. If a sentence o f death is not recom m ended by the jury, the court 

shall sentence the defendant to a term o f im prisonm ent under A S 12.55.125(a).

(b) W hen the court enters a sentence o f death, it shall state in writing the 

ju ry ’s findings of

(1) aggravating factors that exist to justify  the sen tence; and

(2) m itigating factors considered but found insuffic ien t to outw eigh the 

aggravating factors.

(c) A  judgm ent, o f  conviction for which a sentence o f death is im posed is 

subject to autom atic review  under AS 12.58.200.

Sec. 12.58.120. A G G R A V A T IN G  FACTORS. In determ in ing  w hether to 

im pose a sentence o f death, the follow ing aggravating factors m ay be considered:

(1) the defendan t’s conduct during the com m ission  o f  the offense 

m anifested deliberate cruelty to another person in that it involved torture or an 

aggravated battery;

(2) the d e fendan t's  conduct caused the death  o f tw o or m ore persons, 

o ther than accom plices;

(3) the defendan t’s conduct created a risk o f  im m inent physical injury 

to three or more persons, other than accom plices;

(4) the defendant has a prior conviction for a felony that involved the 

use o f  violence against a person o r for m urder under AS 11.41.100 -1 1 .4 1 .1 1 0 , form er 

A S 11.15.010 or 11.15.030, or the law o f  another ju risd iction  with substan tially  sim ilar 

elem ents;

(5) the defendant know ingly directed the conduct constitu ting  the 

offense at the President o f  the United States o r the governor o f  this state;

(6) the defendant know ingly directed the conduct constitu ting  the
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1 offense at an active o r form er law enforcem ent o fficer, p rosecu ting  attorney, fire

2 fighter, jud ic ia l o fficer, or correctional officer du ring  o r because o f  the exercise o f

3 official duties;

4 (7) the defendant com m itted the o ffense  under an agreem ent that the

5 defendant e ither pay o r be paid for the com m ission  o f  the offense, or for o ther

6 pecuniary  gain:

7 (8) the defendant w as on release u n d er AS 12.30.020 - 12.30.040 for

8 another felony charge  o r conviction  having assault as a necessary  elem ent;

9 (9 ) the defendant w as a m em ber o f  an o rg an ized  group o f  five or m ore

10 persons, and the offense was com m itted to further the crim inal ob jec tives o f the group.

11 Sec. 12 .58.130. M IT IG A TIN G  FA C TO R S. In determ in ing  w hether to impose

12 the death sen tence, all m itigating  factors shall be considered , including , but not lim ited

13 to, the follow ing:

14 (1). the defendant com m itted the o ffense  under a degree o f duress,

15 coercion, threat, o r com pulsion  that was insuffic ien t to constitu te  a defense but that

16 significantly  a ffec ted  the d efendan t's  conduct;

17 (2) the conduct o f  a youthful defendant w as substan tia lly  influenced by

18 a person m ore m ature than the defendant;

19 (3) the defendant acted w ith serious p rovocation  from  the victim;

20 (4) the defendant assisted au thorities to detect or apprehend other

21 persons w ho com m itted  the offense w ith the defendan t.

22 A R T IC L E  3. SEN TEN C E R E V IEW .

23 Sec . 12 .58.200. R E V IE W  OF JU D G M E N T  O F C O N V IC T IO N  OF A

24 C A PITA L FE L O N Y , (a) A  judgm en t o f conviction  o f  a capital felony for which a

25 sentence o f  death  is im posed shall autom atically  be  rev iew ed  by the suprem e court

26 w ithin 60 days afte r im position  o f the sentence. T h is  tim e lim it may be extended by

27 the suprem e court for good cause.

28 (b) A  rev iew  under this section has priority over all o th e r cases and the case

29 shall be heard in accordance w ith rules adopted by the suprem e court. On review, the

30 court shall determ ine w hether

31 (1) the sentence w as im posed under the influence o f  passion, prejudice,
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or o ther arbitrary factor;

(2) the evidence supports the finding o f an aggravating fac to r urtuer 

AS 12.58.120 and whether the ju ry  has properly considered m itigating fac to rs under 

A S 12.58.130;

(3) the sentence is excessive o r d isproportionate to the penalty  im posed 

in sim ilar cases, considering both the crim e and the defendant; and

(4) any other issue that the defendant m ay raise as a po in t on appeal,

(c) In its consideration o f  an au tom atic  appeal under (a) and (b) o f  this section,

the suprem e court

(1) may not require the defendant to file a notice o f  ap p ea l'u n le ss  the 

defendant raises an issue as a po in t on appeal under (b)(4) o f  this section;

(2) may not require the defendan t to pay a fee;

(3) shall designate the entire  record o f the proceedings before the 

sentencing court as the record on appeal;

(4) shall prepare the transcrip t o f the proceedings for the record  on 

appeal at public expense; and

(5) may not require the defendan t to subm it and file a b rie f  unless the 

defendant raises an issue as a po in t on appeal under (b)(4) o f  this section.

Sec. 12.58.210. ISSU A N C E O F D E A T H  W A R R A N T. If the sup rem e court 

upholds a judgm ent of conviction and sen tence o f death, the court shall issue a death 

w arran t that specifies a date o f execution. The specified date o f  execution  m ust be not 

less than 30 days nor more than 60 days after the date o f  the w arrant. The death 

w arran t shall be delivered to the com m issioner o f corrections.

A R TIC LE 4. A D M IN IST R A T IO N  O F TH E D E A T H  PEN A LTY .

Sec. 12.58.300. A D M IN IS T R A T IO N  OF TH E D E A T H  PE N A L T Y . The 

com m issioner shall establish a p rocedure for the execution o f a sen tence  o f death 

ordered  by the state suprem e court at the time and place legally appoin ted .

Sec. 12.58.310. E X E C U T IO N  U N D ER  SU PR E M E  C O U R T  D EA TH  

W A R R A N T. A fter receiving a suprem e court w arran t issued under AS 12 .58 .210 , the 

com m issioner shall specify the tim e and place o f  execution.

Sec. 12.58.320. M A N N ER  OF E X E C U T IO N , (a) T he pun ishm en t o f  death
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1 shaJl be inflicted

2 (1) by hanging by the neck until death is p ronounced  by a licensed

3 physician; or

4 (2) at the election o f  the defendant, by con tin u o u s, in travenous

5 adm inistration o f  a lethal dose o f  sodium  thiopental until death  is p ronounced  by a

6 licensed physician.

7 (b) A  death sentence shall be carried out w ithin a state co rrec tional facility.

8 Sec. 12.58.330. R E T U R N  O F  D E A TH  W A R RA N T. A fte r  the execution  die

9 com m issioner shall m ake a return  upon the death w arrant show ing  the tim e and place

10 in w hich the defendant w as executed.

11 A R T IC L E  5. S T A Y  OF EX ECU TIO N .

12 Sec. 12.58.400. IN C O M PE T E N C Y  O R PR E G N A N C Y  O F PER SO N

13 SEN TEN C ED  TO D EA TH . If, a fter a sentence o f death is im posed , the com m issioner

14 has reason to believe that the defendan t has becom e incom petent to p roceed  w ith the

I f  execution or that the defendant is pregnant, the com m issioner sh a ll im m edia te ly  give

16 w ritten notice to the court in w hich  the sentence o f death was im posed , the p rosecudng

17 attorney, and counsel for the defendan t. The execution o f sen tence  sha ll be stayed

18 pending further o rder o f  the court.

19 Sec. 12-58.410. E X A M IN A T IO N  INTO C O M PETEN C Y , (a) On receip t o f

20 notice under AS 12-58.400 that the defendant is believed to be incom peten t, the

21 sentencing court shall exam ine the m ental condition o f the d e fen d an t in the sam e

22 m anner as provided for exam ining  persons for com petency to s tand  trial under

23 AS 12.47.070.

24 (b) If  the sen tencing  court finds that the defendant is incom peten t, the court

25 shall im m ediately certify that find ing  to the suprem e court and the com m issioner and

26 shall en ter an order for com m itm ent in the sam e m anner as p rov ided  fo r com m itm ent

27 under A S  12.47.110.

28 • (c) If  the sen tencing  court finds that the defendant is com peten t, the cou rt shall

29 im m ediately certify the finding to the suprem e court and the co m m issio n er. The

30 suprem e court shall issue and deliver another w arrant to the co m m iss io n er under

31 AS 12.58.210, together w ith  a copy o f  the certified finding. U nless the sen tencing
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1 c o u rt’s f ind ing  is appealed  in accordance w ith app licab le  court rule, the w arran t shall

2 specify  a da te  o f execution  that is not less than 30  days not m ore than 60 days after

3 the da te  o f  the w arrant.

4 Sec. 12 .58.420. D ISPO SITIO N  P E N D IN G  PR E G N A N C Y , (a) I f  the

5 de fendan t is p regnant, the sentencing court shall im m ediately  certify  that finding to the

6 sup rem e cou rt and the com m issioner. T he suprem e court shall issue an order stay ing

7 the ex ecu tio n  o f  the sentence o f death during  the p regnancy .

8 (b ) W h rn  the defendant is no longer p regnan t, the sen tencing  court shall

9 im m edia te ly  certify  the finding to the suprem e cou rt and the com m issioner. The

10 sup rem e court shall issue and deliver another w a rran t under AS 12J58.210, together

11 w ith a copy  o f  the certified  finding. U nless the sen tenc ing  c o u rt 's  finding is appealed

12 under app licab le  court rule, the w arran t shall specify  a date o f  execution not less than

13 30 days no r m ore than 60 days after the date o f  the w arrant.

14 A R T IC L E  6. G E N E R A L  P R O V IS IO N S .

15 S ec. 12 .58 .900 . D E FIN IT IO N S. In this chap ter,

16 (1) "com m issioner11 m eans the com m issioner o f  corrections;

17 (2) "departm ent" m eans the D epartm en t o f C orrections.

18 * Sec. 12. A S  22 .07 .020(a) is am ended to read:

19 (a) T he  court o f  appeals has appellate  ju risd ic tio n  in ac tions and proceedings

20 co m m enced  in  the superio r court involving:

21 (1) crim inal prosecution, ex cep t p ro se c u tio n  fo r a cap ita l felonv fo r

22 w hich  a d e a th  se n te n c e  is im posed:

23 (2) post-conviction  relief;

24 (3) ch ild ren 's  court m atters under A S 47 .10 .010(a)(1 ), including w aiver

25 o f c h ild re n ’s court ju risd ic tion  over a m inor under A S  47.10;

26 (4) ex trad ition ;

27 (5) habeas corpus;

28 (6) p robation  and parole; and

29 (7 )  ba il.

30 * Sec. 13. A S  22 .07 .020(b ) is am ended to read:

31 (b ) E x c e p t fo r  a p p e a ls  o f a d e a th  se n te n c e , the  [THE] court o f  appeals has
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1 ju risd ic tion  to hear appeals o f  sentences o f  im prisonm ent im posed by the superio r court

2 on the grounds that the sentence is excessive o r too lenient and, in the exerc ise  o f this

3 jurisd iction , m ay modify the sentence as p rovided  by law and the state  constitu tion.

4 * Sec. 14. T he lieutenant governor shall place before the qualified voters o f  the state at the

5 N ovem ber 1994 general election a question adv isory  to the legislature o f  w hether capital

6 punishm ent should  be an authorized sentence for m urder in the first degree. T he  question

7 shall appear on the ballot in the follow ing form :

8 Q U E S T I O N

9 Should  capital punishm ent for m urder in the first degree as now

10 authorized by law go into effect June 1, 1995?

11 Yes [ ] N o [ ]

12 * Sec. 15. A PPLIC A B IL ITY  TO C R IM IN A L R U L E S. AS 12.58. added by sec. 11 o f this

13 A ct, has the effect o f m odifying the sentencing p rov isions o f  Rules 32, 32.1, and 32 .3 , A laska

14 R ules o f  C rim inal Procedure, by establishing exclusive procedures for im position  o f death

15 sentence by a trial court and by authorizing au tom atic  appeal o f  those sen tences to the A laska

16 Suprem e Court.

17 * Sec. 16. A PPLIC A B IL ITY  TO A PPE L L A T E  R U LES. A S 12.58.200, added  by sec. 11

18 o f this Act, has the effect o f am ending Rules 204 , 209, 210, and 212, A laska  Rules o f

19 A ppellate  P rocedure, by establishing procedures and lim itations on procedures rela ting  to the

20 filing  and disposition o f appeals o f sentences in cases in w hich the death  penalty  is im posed.

21 * Sec. 17. Section 14 o f this A ct takes effect im m ediately  under A S 01 .10 .070(c).

22 * Sec. 18. Except for sec. 14 o f this Act, this A c t takes effect June 1, 1995.
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R e p r e s e n t a t i v e  J e r r y  S a n d e r s

D istrict 19

Vic* Chair, Rules Committee .
Vice Chair. Community &  Regional Affairs Committee j  J N O V e m o e r  2  2  ,

House State Affairs Committee 

Special Committee on Oil  &  Gas 

Legislative Council 

International Trade &  Tourism

I n  t h e  i n t e r e s t  o f  p r o v i d i n g  A l a s k a n s  w i t h  a c c u r a t e  

i n f o r m a t i o n ,  a n d  a s  t h e  s p o n s o r  o f  H o u s e  B i l l  1 6 2 ,  w h i c h  s e e k s  

r e i n s t a t e m e n t  o f  t h e  d e a t h  p e n a l t y  i n  A l a s k a ,  I  a m  c o m p e l l e d  t o  

a d d r e s s  i n a c c u r a c i e s  i n  t h e  A n c h o r a g e  D a i l y  N e w s '  N o v e m b e r  1 6  

C o m p a s s  p i e c e ,  " B i l l  b a s e d  o n  f a l s e  a s s u m p t i o n s  a b o u t  d e a t h  

p e n a l t y " ,  b y  K a t h y  K a i n e r .

F i r s t ,  t h e  a u t h o r  r e f e r s  t o  m y s e l f  a n d  R e p r e s e n t a t i v e  H a r l e y  

O l b e r g  a s  t h e  o n e s  w h o  " i n t r o d u c e d "  H o u s e  B i l l  1 6 2 .  I n  f a c t ,  w e  

a r e  s p o n s o r  a n d  c o s p o n s o r ,  r e s p e c t i v e l y ;  a d d i t i o n a l  c o s p o n s o r s  o f  

H B  1 6 2  a r e  R e p r e s e n t a t i v e s  C o n  B u n d e ,  J e a n e t t e  J a m e s ,  P e t e  K o t t ,  

a n d  A l  V e z e y .  I n  a d d i t i o n ,  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  i s  

a l s o  s p o n s o r i n g  l e g i s l a t i o n  s e e k i n g  r e i n s t a t e m e n t  o f  t h e  d e a t h  

p e n a l t y ,  t h r o u g h  S e n a t e  B i l l  1 2 7 .  T h e  p r i m a r y  d i f f e r e n c e  b e t w e e n  

t h e  t w o  b i l l s  i s  t h a t  t h e  H o u s e  v e r s i o n  c a l l s  f o r  p r o s e c u t o r i a l  

d i s c r e t i o n ,  a n d  t h e  S e n a t e  v e r s i o n  ( c u r r e n t l y )  d o e s  n o t ;  b e c a u s e  

b o t h  b i l l s  a r e  i n  t h e i r  f i r s t  c o m m i t t e e s  o f  r e f e r r a l ,  t h e s e  a n d  

o t h e r  e l e m e n t s  m a y  b e  a m e n d e d  b e f o r e  r e a c h i n g  t h e  f l o o r .  T h i s  i s  

a  c r i t i c a l  p e r i o d  f o r  c i t i z e n  i n p u t ;  t h e  f i n a l  v e r s i o n  o f  t h e  

b i l l  s h o u l d  b e  c r a f t e d  t o  r e f l e c t ,  a s  c l o s e l y  a s  p o s s i b l e ,  t h e  

w i l l  o f  t h e  p e o p l e  a n d  t h e  m a n d a t e s  o f  b o t h  t h e  A l a s k a  a n d  

f e d e r a l  c o n s t i t u t i o n s .

N e x t ,  M s .  K a i n e r  s u g g e s t s  t h a t  b e c a u s e  t h e r e  a r e  n o  

c o n c l u s i v e  s t u d i e s  r e g a r d i n g  t h e  d e t e r r e n t  v a l u e  o f  c a p i t a l  

p u n i s h m e n t ,  w e  s h o u l d n ' t  h a v e  i t  a v a i l a b l e  a s  a  c r i m i n a l  

s e n t e n c e .  T h e  i m p l i c a t i o n s  o f  t h i s  a t t i t u d e  a r e  d i s t r e s s i n g ;  t h e  

l a c k  o f  c o n c l u s i v e  e v i d e n c e  g o e s  i n  b o t h  d i r e c t i o n s  —  i n  o t h e r  

w o r d s ,  t h e r e  a r e  n o  c o n c l u s i v e  s t u d i e s  i n d i c a t i n g  c a p i t a l  

p u n i s h m e n t  i s  n o t  a  d e t e r r e n t .  A s  l e g i s l a t o r s ,  s h o u l d  w e  e r r  o n  

t h e  s i d e  w h i c h  i s  i n  d i r e c t  o p p o s i t i o n  t o  w h a t  o u r  c o n s t i t u e n t s  

a r e  s a y i n g  t h e y  w a n t ?  O r  s h o u l d  w e ,  i n  t h e  a b s e n c e  o f  s t a t i s t i c s  

e i t h e r  w a y ,  h o n o r  t h e  w i s h e s  o f  t h o s e  w e  h a v e  p l e d g e d  t o  s e r v e ?

I f  o n l y  o n e  A l a s k a n ' s  l i f e  i s  s a v e d  b e c a u s e  a  p o t e n t i a l  m u r d e r e r  

d e c i d e s  h i s  o r  h e r  o w n  l i f e  i s  t o o  p r e c i o u s  t o  p l a c e  a t  r i s k ,  t h e  

l a w  i s  w o r t h  h a v i n g  o n  t h e  b o o k s .  A n y o n e  d o u b t i n g  t h a t  m u r d e r e r s  

w o u l d  e v e r  c o n s i d e r  t h e  p o s s i b l e  s e n t e n c e  w h i l e  c a l c u l a t i n g  t h e i r  

c r i m e s  s h o u l d  r e a d  t h e  t r a n s c r i p t  f r o m  A n d y  N e l s o n ' s  m u r d e r  

t r i a l ,  w h i c h  I  h a v e  a v a i l a b l e  a t  m y  o f f i c e .  I n c i d e n t a l l y ,  i t  i s  

m y  p e r s o n a l  o p i n i o n  t h a t ,  f o r  o p t i m a l  d e t e r r e n t  v a l u e ,  e x e c u t i o n s  

s h o u l d  b e  m a n d a t o r i l y  t e l e v i s e d  —  t h e  s o l e m n i t y  o f  t h e  o c c a s i o n  

w i l l  b e  b r o u g h t  i n t o  t h e  p s y c h e  o f  t h e  c i t i z e n r y  m u c h  m o r e  

e f f e c t i v e l y  t h a n  s i m p l y  r e a d i n g  a b o u t  i t  i n  t h e  p a p e r  o r  h e a r i n g  

a b o u t  i t  o n  t h e  r a d i o  o r  t e l e v i s i o n  n e w s .  P o t e n t i a l  j u r o r s  w o u l d

716 W. 4ih Avenue • Suite 360 • Anchorage, Alaska 99501-2133 • (907)258-8199 
During Session: Slate Capitol • Room 13 • Juneau, Alaska 99801-1182 * (907)465-4945



a l s o  b e  r e m i n d e d  t h a t  d e a t h  i s  a  s e n t e n c e  t o  b e  r e c o m m e n d e d  o n l y  

u n d e r  t h e  m o s t  s p e c i a l  o f  c i r c u m s t a n c e s .

M s .  K a i n e  g o e s  o n  t o  s a y  t h a t  H B  1 6 2  " c l a i m s  t h a t  c a p i t a l  

p u n i s h m e n t  a l l o w s  s o c i e t y  t o  m o s t  s e v e r e l y  c o n d e m n  t h e  

p r e m e d i t a t i v e  t a k i n g  o f  h u m a n  l i f e .  I n  o t h e r  w o r d s ,  w e  a r e  g o i n g  

t o  t e a c h  t h a t  i t  i s  w r o n g  t o  k i l l  b y  k i l l i n g  t h e  k i l l e r s .  I  h o p e  

o u r  l e g i s l a t o r s  c a n  s e e  t h e  f a l l a c y  i n  t h i s  s o r t  o f  l o g i c . "  T h e  

f l a w e d  l o g i c  l i e s  w i t h  M s .  K a i n e 1 s  i n c o m p l e t e  d i g e s t i o n  a n d  

w o e f u l l y  d i s t o r t e d  r e g u r g i t a t i o n  o f  t h e  w o r d s  f o u n d  i n  s u b  2  o f  

S e c t i o n  1  o f  t h e  b i l l  :  " [ t h e  l e g i s l a t u r e  f i n d s  t h a t  i m p o s i t i o n  

o f  t h e  d e a t h  p e n a l t y  f o r  t h e  c r i m e  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e ]  

i s  c o n s i s t e n t  w i t h  t h e  c r i m i n a l  s e n t e n c i n g  g o a l  o f  c o m m u n i t y  

c o n d e m n a t i o n  i n  t h a t ,  b y  i t s  u s e ,  t h e  s t a t e  a f f i r m s  s o c i e t y ' s  

n o r m s  a n d  c o n d e m n s  m o s t  s e v e r e l y  t h e  p r e m e d i t a t i v e  t a k i n g  o f  

h u m a n  l i f e  o r  t h e  t a k i n g  o f  l i f e  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  

e x t r e m e  i n d i f f e r e n c e  t o  i t s  v a l u e . "  H o w  M s .  K a i n e  i n t e r p r e t s  t h e  

a b o v e  w o r d s  t o  m e a n  s i m p l y  t h a t  " w e  a r e  g o i n g  t o  t e a c h  t h a t  i t  i s  

w r o n g  t o  k i l l  b y  k i l l i n g  t h e  k i l l e r s "  i s  b e y o n d  m e .  a t  p r e s e n t ,  

m u r d e r  i s  g r o s s l y  v i o l a t i v e  o f  s o c i e t y 1 s  n o r m s .  I f  t h e  

l e g i s l a t u r e  w o r k s  a s  i t  s h o u l d ,  w h e n  t h e  d a y  c o m e s  t h a t  m u r d e r  i s  

c o n s i d e r e d ,  b y  t h e  m a j o r i t y  o f  c i t i z e n s ,  t o  b e  a  l e s s  s e r i o u s  

c r i m e  ( p e r h a p s  b e c a u s e  o f  o v e r p o p u l a t i o n ? ) ,  y o u  w i l l  s e e  a  

c o n s e q u e n t  r e d u c t i o n  o f  t h e  s e v e r i t y  o f  p o s s i b l e  s e n t e n c e s .  A t  

l e a s t  i n  t h e  e y e s  o f  m o s t  A l a s k a n s ,  p r e m e d i t a t e d  m u r d e r  i s  s t i l l  

v i e w e d  a s  a  h e i n o u s  e n o u g h  a c t  t o  j u s t i f y ,  i n  c e r t a i n  

c i r c u m s t a n c e s ,  a  s e n t e n c e  o f  d e a t h .  L e t ' s  n o t  s i m p l i f y ,  

u n d e r e s t i m a t e ,  o r  d i s r e g a r d  t h e  i m p o r t a n c e  o f  t h e  c o l l e c t i v e  

n o r m s  o f  s o c i e t y  ( i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  m e m b e r s  o f  

A m n e s t y  I n t e r n a t i o n a l )  —  f o r  i t  i s  t h e s e  n o r m s  w h i c h  l e g i s l a t o r s  

m u s t  c o n s i d e r  i n  e n a c t i n g  l a w s ,  a n d  w h i c h  u l t i m a t e l y  d e f i n e  t h e  

p a r a m e t e r s  o f  o u r  s o c i a l  i n t e r a c t i o n .

I n  r h e  n e x t  p a r a g r a p h ,  M s .  K a i n e r  l i s t s  c o u n t r i e s  w h i c h  d o  

n o t  h a v e  c a p i t a l  p u n i s h m e n t ,  a p p a r e n t l y  i n  a n  a t t e m p t  t o  p e r s u a d e  

t h e  r e a d e r s  t h a t  A l a s k a  s h o u l d  j o i n  t h e s e  c o u n t r i e s .  I n  t h e  

f i r s t  p a r a g r a p h ,  h o w e v e r ,  s h e  a c c u s e s  p o l i t i c a l  l e a d e r s  o f  

" j u m p i n g  o n  t h e  d e a t h  p e n a l t y  b a n d w a g o n . "  W h i c h  " b a n d w a g o n "  i s  

p r e f e r a b l e  —  t h e  " i n t e r n a t i o n a l  b a n d w a g o n "  b a n n i n g  c a p i t a l  

p u n i s h m e n t ,  o r  t h e  " A l a s k a  b a n d w a g o n "  s e e k i n g  r e i n s t a t e m e n t  o f  

t h e  d e a t h  p e n a l t y  a t  t h e  r e q u e s t  o f  a  m a j o r i t y  o f  t h e  

c o n s t i t u e n c y ?  W h i l e  I  f i n d  s t a t i s t i c s  f r o m  o t h e r  c o u n t r i e s  

i n t e r e s t i n g ,  a s  a n  e l e c t e d  r e p r e s e n t a t i v e ,  u l t i m a t e l y  I  c o n s i d e r  

t w o  t h i n g s :  W h a t  m y  c o n s t i t u e n t s  w a n t ,  a n d  t h e  c o n f i n e s  o f  t h e

A l a s k a  a n d  f e d e r a l  c o n s t i t u t i o n s  —  n o t  t h e  s o c i a l  p o l i c i e s  o r  

p u r p o s e s  o f  p u n i s h m e n t  i n  N i c a r a g u a  o r  R o m a n i a  ( t w o  o f  t h e  

c o u n t r i e s  M s .  K a i n e r  c i t e d  a s  e x a m p l e s  w e  s h o u l d  f o l l o w ) . I n  

a d d i t i o n ,  M s .  K a i n e r ' s  i m p l i c a t i o n  t h a t  c a p i t a l  p u n i s h m e n t  i s  

a c c e p t a b l e  f o r  " e x c e p t i o n a l  c i r c u m s t a n c e s .  .  . s u c h  a s  t r e a s o n " ,  

s t r i k e s  m e  a s  i n c o n s i s t e n t ,  a n d  a  s a d l y  s h o r t s i g h t e d  m i n i m i z a t i o n  

c f  t h e  p r o f o u n d  " e x c e p t i o n a l n e s s "  o f  p r e m e d i t a t e d  m u r d e r .

M s .  K a i n e r  g o e s  o n  t o  c l a i m  t h a t  t h e  d e a t h  p e n a l t y  p u n i s h e s  

t h e  " p o o r ,  m i n o r i t y ,  m e n t a l l y  r e t a r d e d  a n d  u n e d u c a t e d  m e m b e r s  o f  

s o c i e t y . "  S h e  c i t e s  n o  s t a t i s t i c s  t o  b a c k  t h i s  u p ?  A m n e s t y  

I n t e r n a t i o n a l  t e n d s ,  h o w e v e r  t o  u s e  P r o f e s s o r  M i c h a e l  R a d e l e t ' s  

I n  S p i t e  o f  I n n o c e n c e :  E r r o n e o u s  C o n v i c t i o n s  i n  C a p i t a l  C a s e s ,



( N o r t h e a s t e r n  U n i v e r s i t y  P r e s s ,  1 9 9 2 )  a s  a  t o m e  i n  d e c r y i n g  t h e  

a r b i t r a r i n e s s  o f  s e n t e n c e s  o f  d e a t h .  I  h a v e  r e a d  t h e  b o o k ;  

o b v i o u s l y  a  g o o d  d e a l  o f  r e s e a r c h  w e n t  i n t o  p u t t i n g  i t  t o g e t h e r ,  

b u t  m o s t  o f  t h e  c a s e s  c i t e d  w e r e  f r o m  a b o u t  1 9 0 0  t o  1 9 3 0 .  M a n y  

o f  t h e  p r o t e c t i o n s  w e  t a k e  f o r  g r a n t e d  —  i n d e e d ,  w e  c o n s i d e r  

t h e m  r i g h t s  —  w e r e  n o n e x i s t e n t  w h e n  m o s t  o f  t h o s e  c a s e s  w e r e  

h e a r d .  T h e  M i r a n d a  r u l e ,  F u r n a r o  v  G e o r g i a , n o t  t o  m e n t i o n  o t h e r  

r u l e s  o f  e v i d e n c e  a n d  p r o c e d u r e ,  h a v e  b r o u g h t  u s  a  l o n g  w a y  f r o m  

t h e  g r o s s  p a s t  m i s c a r r i a g e s  o f  j u s t i c e .  F u r t h e r m o r e ,  a  1 9 8 9  

s t u d y  c i t e d  b y  t h e  A n c h o r a g e  D a i l y  N e w s  ( J u n e  1 9 ,  1 9 8 9  " D e a t h  

P e n a l t y :  U . S .  s y s t e m  p r o d u c e s  a n  a g o n i z i n g  l e g a l  l i m b o " )  i s  i n  

d i r e c t  c o n t r a d i c t i o n  t o  M s .  K a i n e r ' s  a s s e r t i o n s  o f  a d v e r s e  i m p a c t  

u p o n  m i n o r i t i e s .  T h e  s t u d y ,  p r o v i d e d  b y  t h e  N A A C P  L e g a l  D e f e n s e  

a n d  E d u c a t i o n a l  F u n d ,  I n c . ,  r e p o r t e d  t h a t ,  s i n c e  c a p i t a l  

p u n i s h m e n t  w a s  r e i n s t i t u t e d  i n  1 9 7 6 ,  5 2 %  o f  p r i s o n e r s  o n  d e a u h  

r o w  h a v e  b e e n  w h i t e ;  a n d  5 6 %  o f  t h o s e  e x e c u t e d  h a v e  b e e n  w h i t e .

M s .  K a i n e r ' s  c o m m e n t  t h a t  a  p r o s e c u t o r  " d e c i d e s  t o  g o  a f t e r  

t h e  d e a t h  p e n a l t y  b a s e d  o n  w h e t h e r  o r  n o t  h e  t h i n k s  h e  c a n  g e t  a  

c o n v i c t i o n "  f u r t h e r  r e f l e c t s  h e r  m i s u n d e r s t a n d i n g  o f  t h e  p r o c e s s ,  

a n d  o f  t h e  b i l l s .  T h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  i s  

i n d e p e n d e n t  o f  t h e  f i r s t  d e g r e e  m u r d e r  c o n v i c t i o n .  W i t h  b o t h  t h e  

H o u s e  a n d  S e n a t e  b i l l s  —  ( t h o u g h  m o r e  s o  w i t h  t h e  H o u s e  B i l l ,  

w h i c h  p r o v i d e s  p r o s e c u t o r i a l  d i s c r e t i o n ,  s o  t h a t  c a s e s  n o t  

c o n t a i n i n g  t h e  r e q u i s i t e  a g g r a v a t i n g  f a c t o r s  a r e  e l i m i n a t e d  f r o m  

c o n s i d e r a t i o n  f o r  t h e  d e a t h  p e n a l t y  f r o m  t h e  o n s e t )  —  t h e r e  a r e  

s p e c i f i c  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s ,  o n e  o f  w h i c h  t h e  

s e n t e n c i n g  j u r y  m u s t  u n a n i m o u s l y  f i n d  t o  e x i s t ,  b e y o n d  a  

r e a s o n a b l e  d o u b t ,  b e f o r e  t h e  d e a t h  p e n a l t y  c a n  r e a l i s t i c a l l y  

b e c o m e  a  p o s s i b l e  s e n t e n c e .  I n  a d d i t i o n ,  t h e  j u r y  m u s t  

u n a n i m o u s l y  f i n d  t h a t  t h e  a g g r a v a t i n g  f a c t o r s  a r e  n o t  o u t w e i g h e d  

b y  m i t i g a t i n g  f a c t o r s .  L a s t ,  t h e  j u r y  m u s t  u n a n i m o u s l y  r e c o m m e n d  

d e a t h ,  a n d  m a y  d e c l i n e  f r o m  d o i n g  s o  e v e n  i f  t h e  f i r s t  t w o  

c o n d i t i o n s  a r e  m e t .  T h e  j u r y ' s  d e c i s i o n ,  i f  i t  d o e s  n o t  

r e c o m m e n d  d e a t h ,  i s  f i n a l  ( i f  i t  d o e s  r e c o m m e n d  d e a t h ,  o n  t h e  

o t h e r  h a n d ,  i t  i s  l i g h t  y e a r s  a w a y  f r o m  b e i n g  f i n a l ,  t h a n k s  t o  

t h e  " S u p e r  D u e  P r o c e s s "  m a n d a t e d  b y  o u r  U n i t e d  S t a t e s  S u p r e m e  

C o u r t ) .  M s .  K a i n e r ' s  a s s u m p t i o n  t h a t  " p o w e r f u l  r e l a t i v e s "  o r  

" p o l i t i c a l  i n f l u e n c e "  o r  " m o n e y "  w o u l d  i n f l u e n c e  j u r o r s  

r e p r e s e n t s  a n  u n d e r e s t i m a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  a v e r a g e  

A l a s k a n .

I  c a n  w e l l  u n d e r s t a n d  t h e  M s .  K a i n e r ' s  d e s i r e ,  a s  a  m e m b e r  

o f  A m n e s t y  I n t e r n a t i o n a l ,  t o  p l a c e  H B  1 6 2 ,  a n d  t h o s e  l e g i s l a t o r s  

w i l l i n g  t o  a c t  u p o n  t h e  w i s h e s  o f  t h e i r  c o n s t i t u e n c i e s  b y  

s p o n s o r i n g  s u c h  a  b i l l ,  i n  t h e  l e a s t  f a v o r a b l e  l i g h t  p o s s i b l e .

B u t  b y  t h e  s a m e  t o k e n ,  I  w o u l d  h o p e  s h e  c o u l d  u n d e r s t a n d  m y  

c o m m i t m e n t ,  a s  a n  e l e c t e d  r e p r e s e n t a t i v e  o f  A l a s k a n s  b o t h  i n  

D i s t r i c t  1 9  a n d  s t a t e w i d e ,  t o  d o  a l l  I  c a n  t o  a d v a n c e  t h e  

c o l l e c t i v e  d e s i r e s  o f  t h o s e  I  a m  h o n o r  b o u n d  t o  r e p r e s e n t .

P e r h a p s  s u c h  m u t u a l  e m p a t h y  i s  t o o  m u c h  t o  e x p e c t ;  I  c a n  a c c e p t  

t h a t .  W h a t  I  c a n n o t  a l l o w  t o  p a s s  w i t h o u t  c o m m e n t ,  h o w e v e r ,  i s  

h e r  a p p a r e n t  u n w i l l i n g n e s s  o r  i n a b i l i t y  t o  a c t u a l l y  r e a d  t h e  t e x t  

o f  t h e  b i l l ,  r e s u l t i n g  i n  t h e  p e r p e t u a t i o n  o f  t h e  t y p e s  o f  

a s s u m p t i o n s  ( f a l s e  o n e s ,  t h a t  i s )  w h i c h  M s .  K a i n e r  h e r s e l f  

d e c r i e s  i n  h e r  c l o s i n g  p a r a g r a p h .
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T h e  H o n o r a b l e  R o b i n  L .  T a y l o r ,  C h a i r

S e n a t e  J u d i c i a r y  C o m m i t t e e

T h e  H o n o r a b l e  B r i a n  P o r t e r ,  C h a i r

H o u s e  J u d i c i a r y  C o m m i t t e e

P .  O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  T a y l o r  a n d  R e p r e s e n t a t i v e  P o r t e r :

T h a n k  y o u  f o r  y o u r  i n v i t a t i o n  t o  p r e s e n t  t h e  v i e w s  o f  t h e  s u p r e m e  

c o u r t  o n  S e n a t e  B i l l  1 2 7  a n d  H o u s e  B i l l  1 6 2 ,  r e l a t i n g  t o  c a p i t a l  

p u n i s h m e n t .

I  b r o u g h t  y o u r  r e q u e s t  t o  t h e  a t t e n t i o n  o f  t h e  s u p r e m e  c o u r t .  

B e c a u s e  o u r  c o n s t i t u t i o n  l e a v e s  m a t t e r s  o f  p u b l i c  p o l i c y  s u c h  a s  

t h i s  t o  t h e  j u d g m e n t  o f  t h e  l e g i s l a t u r e ,  t h e  c o u r t  b e l i e v e s  t h a t  

i t  w o u l d  n o t  b e  p r o p e r  f o r  i t  t o  e x p r e s s  a n  o p i n i o n  r e g a r d i n g  t h e  

e n a c t m e n t  o f  c a p i t a l  p u n i s h m e n t  l e g i s l a t i o n .  T h i s  i s  i n  k e e p i n g  

w i t h  t h e  c o u r t ' s  g e n e r a l  p o l i c y  o f  n e i t h e r  s u p p o r t i n g  n o r  o p p o s i n g  

l e g i s l a t i o n  w h i c h  d o e s  n o t  d i r e c t l y  a f f e c t  t h e  i n t e r n a l  o p e r a t i o n  

o f  t h e  j u d i c i a l  b r a n c h ;  c o m m e n t s  a r e  n o r m a l l y  l i m i t e d  t o  a  b i l l ' s  

i m p a c t  o n  t h e  c o u r t  s y s t e m ' s  b u d g e t  a n d  w o r k l o a d .

T h e  c o u r t  s y s t e m  h a s  p r e v i o u s l y  s u b m i t t e d  f i s c a l  n o t e s  f o r  b o t h  S B  

2 7  a n d  H B  1 6 2 .  T h e s e  r e p r e s e n t  o u r  b e s t  e s t i m a t e  o f  c h e  i m p a c t  

t h e s e  b i l l s  w i l l  h a v e ,  b a s e d  u p o n  t h e  n u m b e r  o f  c a p i t a l  c a s e s  w h i c h  

t h e  D e p a r t m e n t  o f  L a w  e x p e c t s  t o  t r y .  w e  w o u l d  b e  h a p p y  t o  a d d r e s s  

a n y  q u e s t i o n s  o r  c o m m e n t s  y o u  m a y  h a v e  c o n c e r n i n g  t h e s e  n o t e s .  W e  

w i l l  a l s o  a d v i s e  y o u  i f  o u r  r e v i e w  o f  t h e  l e g i s l a t i o n  r e v e a l s  a n y
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purely technical changes which might be made to reduce the court 
system's workload.

cc: The Honorable Jerry Sanders
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M E M O R A N D U M  O c to b e r  27, 1993

S U B JE C T : C o n stitu tio n a lity  o f  H o u se  Bill 162, im posing  c a p ita l p u n ish m e n t

T O :

F R O M :

R e p re se n ta tiv e  B rian  P o r te r , C h a ir  
H ouse  Jud ic ia ry  C o m m itte e

Jack  Chenow j 
L egislative

I am  su b s titu tin g  for Je rry  L u ck h au p t, w h o  is in lay-off s ta tu s , fo r th e  p u rp o se  o f  
re sp o n d in g  to  y o u r rec e n t req u est.

Y o u  have  a sk e d , broadly  an d  w ithou t c iting  re fe re n c e  to  any p a rticu la r  p ro v is io n  o f  
th e  s ta te  o r  fed e ra l constitu tions, w h e th e r  H o u se  Bill 162 is c o n s titu tio n a l. T h e  
m e a su re , re im p o sin g  the  d e a th  p en a lty , has b e e n  assigned  to  the  H o u se  Ju d ic ia ry  
C o m m itte e .

I have  rev iew ed  the  files o f this bill a n d  its S e n a te  co m p an io n  'S B  127) a n d  o f  th e  
files o f th e  bills on  this sub jec t w ith w h ich  I w o rk ed  d u rin g  the  S ix teen th  L eg is la tu re . 
E x c e p t a s  specifically  n o ted  in the  m a tte r  d iscussed  below , I believe H 3  162 w o u ld  
b e  fo u n d  co n s titu tio n a l.

I

T h e  p rin c ip a l line of co n stitu tio n a l c h a llen g e  to  d e a th  pen a lty  p rov isions has b e e n  
th ro u g h  th e  E ig h th  A m e n d m e n t to  th e  U n ite d  S ta te s  C o n stitu tio n  ^  a n d  th e  p a ra lle l

The Eighth Amendment to the United States Constitution provides:

BAILS, FINES AND PUNISHMENTS. Excessive bails shall not be 
required, nor excessive fines imposed, nor cruel and unusual punishments 
inflicted.
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s ta te  c o n s titu tio n a l provisions--in  A laska , a rtic le  I, sec tio n  12 o f th e  s ta te  c o n s titu ­
tion . &

T h e  c h ie f fe a tu re s  o f  H o u se  Bill 162 have  b e e n  d ra f te d  to  co n fo rm  to  th e  r e q u ire ­
m en ts  e n u n c ia te d  by the  U n ited  S ta te s  S u p re m e  C o u r t  th a t app ly  to  d e a th  p e n a lty  
cases. T h o s e  re q u ire m e n ts  derive from  a  se rie s  o f  ca p ita l p u n ish m e n t-re la te d  
decisions b e g in n in g  w ith F u rm an  v. G e o rg ia . 408 U .S . 238, 92  S .C t. 2726, 33 L E d .2 d  
346 (1972), re h . d en . 409 U.S. 902, 93 S .C t. 89, 34 L .E d .2 d  163 (1972)) (strik ing  d o w n  
d e a th  p e n a lty  s ta tu te s  u n d e r  the  ap p lic a tio n  o f  th e  E ig h th  A m e n d m e n t w hen  s ta te  
law p e rm itte d  tria l ju rie s  ran d o m , u ngu ided  d isc re tio n  in th e  im position  o f  a  c a p ita l  
se n te n c e )  a n d  cu lm in a tin g  in the o p in ions issued  in G re g g  v. G eo rg ia . 428 U .S . 153, 
96 S .C t. 2909, 49  L .E d .2d  859 (1976) (u p h o ld in g  ag a in s t an  E igh th  A m e n d m e n t-b a se d  
ch a llen g e  s ta tu te s  th a t p rov ide  gu idance  to  ju d g e  a n d  ju r ie s  th a t  effectively  p re v e n te d  
a rb itra ry  im p o s itio n  o f  d e a th  sen te n c es)  a n d  W o o d so n  v. N o rth  C a ro lin a , 428 U .S . 
280, 49  L .E d . 2d  944, 96 S .C t. 2978 (1976) (find ing  th a t  a  m a n d a to ry  d e a th  s e n te n c e  
upon  co n v ic tio n  fo r first d e g re e  m u rd e r  v io la ted  th e  E ig h th  A m e n d m e n t). T h e  G re g g  
decision  g ives h e ip fu l d irec tio n  in th e  d ra ftin g  o f  c a p ita l p u n ish m e n t leg isla tion , fo r  
it inc ludes d iscussion  re la tin g  to  the  re q u ire m e n t o f  a  d iv id ed  o r  b ifu rca ted  p ro c e d u re  
in w hich th e  ju ry  se p a ra te ly  considers  th e  se n te n c e , th e  re q u ire m e n t th a t th e  ju ry  
rec o m m e n d in g  a  se n te n c e  m ake specific  find ings as to  th e  p re sen ce  o f  a p p lic a b le  
agg rav a tin g  o r  m itiga ting  fac to rs to  s u p p o rt  its se n te n c in g  re c o m m e n d a tio n , a n d  th e  
re q u ire m e n t o f  m an d a to ry  a p p e lla te  review .

T h is m e a su re  in c o rp o ra te s  those p rov isions in its p rin c ip a l su b s tan tiv e  sec tion , bill 
sec tion  11. In  th a t bill section  a re  to  b e  fo und  p rov isions to  req u ire  a  s e p a ra te  
se n ten c in g  p ro c e e d in g  b e fo re  the  sam e  ju ry  th a t  co n v ic ted  th e  d e fe n d a n t or, if th e  
ju ry  tria l w as w aived  o r  th e  d e fe n d a n t p led  guilty, th e  c o u rt  is to  im p an e l a  ju ry  fo r  
th e  se n te n c in g . It d irec ts  th a t d u rin g  th e  se n te n c in g  p ro ce e d in g  ev id en ce  m ay  b e  
p re se n te d  a s  to  any  aggravating  o r  m itiga ting  fa c to r  th e  c o u rt d e te rm in e s  to  h av e  
p ro b a tiv e  v a lu e , an d  th a t a f te r  hea rin g  th e  ev id en ce  th e  ju ry  shall d e lib e ra te  an d  issue  
a re c o m m e n d e d  se n te n c e  w ith w ritten  find ings o f  w h e th e r  th e  ju ry  unan im ously  fin d s  
the  e x is ten ce  o f  a t  least o n e  aggravating  fa c to r  lis ted  in a  la te r  sec tion , u n an im o u sly  
ie te rm in e s  by a  p re p o n d e ra n c e  o f the  ev id en ce  th a t  th e  agg rava ting  fac to r  o r  fa c to rs  
ou tw eigh  a n y  m itiga ting  fac to rs th a t th e  o n e  o r  m o re  m em b e rs  o f th e  ju ry  m ay n av e  
found  to  ex is t by a p re p o n d e ra n c e  o f  th e  ev id en ce , a n d  unan im ously  find th a t  th e  
d e fe n d a n t sh o u ld  be  se n te n c ed  to  d e a th . T h e  p ro c e d u re s  a lso  p ro v id e  fo r  a n  
a u to m a tic  rev iew  o f  a d e a th  se n te n c e  by th e  A lask a  S u p re m e  C ourt.

Article I. section 12 of the Alaska Constitution provides:
E X C E S S IV E  PUNISHM ENT. Excessive bail shall not be required, 

nor excessive Ones imposed, nor cruel and unusual punishments inflicted.
Penal administration shall be based on the principle of reformation and 
upon the need for protecting the public.



A dditionally , th e  m e a su re  p rov ides a  list o f a g g ra v a tin g  fac to rs  w hich m ay be  
c o n sid e red  by a  ju ry  a n d , if a t least one  o f th ese  fac to rs  is fo u n d  to  exist, upon  w hich 
a  d e a th  s e n te n c e  m ay be  o a sed , an d  includes a  se rie s  o f  m itig a tin g  fac to rs  w hich m u st 
be co n s id e red  by th e  ju ry  a lo n g  w ith any o th e r  m itig a tin g  fac to rs  th a t  m ay exist a n d  
w hich m ust be  o u tw e ig h e d  by th e  aggravating  fac to r  o r  fa c to rs  in o rd e r  to  s u p p o rt a  
se n te n c e  o f  d e a th .
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II

T h e  q u e s tio n  h as  b e e n  a sk e d  w h e th er, in d ep e n d e n tly  o f  th e  fed e ra l co n stitu tio n a l 
p ro te c tio n  a g a in s t c ru e l a n d  unusual p u n ish m en t, a rtic le  I, sec tio n  12 o f  the  A lask a  
C o n s titu tio n  w ou ld  b a r  im p o sitio n  o f th e  d e a th  p en a lty . It is m y o p in io n  th a t it w ou ld  
not.

. . cruel a n d  u n u su a l p u n ish m e n t (shall no t be] inflicted":

T h e  language  o f  th is e le m e n t  o f the  s ta te  co n stitu tio n a l p rov is ion  track s  the  E igh th  
A m e n d m e n t o f  the  fe d e ra l con stitu tio n . T he  E ig h th  A m e n d m e n t p roh ib ition  is 
ap p licab le  to  th e  s ta te s  th ro u g h  the  d u e  p rocess c la u se  o f  th e  F o u r te e n th  A m e n d ­
m en t. R o b in so n  v. C a lifo rn ia . 370 U.S. 660, 82 S .C t. 1417, 8 L .E d .2 d  758 (1962), 
re h . d e n . 371 U .S . 905, 83 S .C t. 202, 9  L .E d .2d  166 (1962 ). T h e  U n ited  S ta te s  
S u p re m e  C o u r t  has c o n c lu d e d  th a t im position  o f  th e  d e a th  p en a lty  is n o t inheren tly  
cruel an d  u n u su a l p u n ish m e n t and  th e re fo re  n o t in all c ases  a n  E ig h th  A m e n d m e n t 
v io lation . F u rm a n  v. G e o rg ia  an d  G reg g  v. G eo rg ia , loc. cit. T h e  c o u rt  has o b se rv ed  
th a t the  E ig h th  A m e n d m e n t’s p ro h ib itio n  aga in st c ru e l p u n ish m e n t "m ust d raw  its 
m ean ing  from  th e  evo lv ing  s ta n d a rd s  o f decency  th a t  m a rk  th e  p ro g re ss  o f  a  m atu rin g  
society." T ro p  v. D u lles . 356 U .S . 89, 78 S .C t. 590, 2 L E d .2 d  630, 642 (1958). F inally , 
the  U n ited  S ta te s  S u p re m e  C o u rt has a lso  in te rp re te d  th e  c ru e l an d  un u su a l 
p u n ish m en t p ro v is io n  so  as to  im p art a  "p ro p o rtio n a lity "  te s t  to  c rim ina l sen ten ces , 
d e te rm in in g  in S o lem  v. H e lm . 463 U.S. 277, 103 S .C t. 3001, 77 L .E d .2d  637 (1983), 
th a t "as a m a t te r  o f p rin c ip le  . . .  a  crim inal se n te n c e  m u s t be  p ro p o rtio n a te  to  th e  
crim e for w h ich  the  d e fe n d a n t  w as convicted ." 77 L E d .2 d  637, 649.

A s to  a rtic le  I, sec tio n  12 o f  th e  s ta te  con stitu tio n , th e  A la sk a  S u p re m e  C o u rt has 
d e te rm in e d  th a t  th e  "crue l an d  unusual p u n ish m en t"  p ro v is io n  a p p lie s  to  r e n d e r  
in ap p licab le  as  u n c o n s titu tio n a l

[ojnly th o se  p u n ish m e n ts  which a re  cruel a n d  u n u su a l in th e  se n se  th a t 
they  a re  in h u m a n  a n d  b a rb a ro u s , o r so d is p ro p o it io n a te  to  th e  o ffense  
c o m m itte d  as to  be  co m ple te ly  a rb itra ry  a n d  sho ck in g  to  th e  sen se  o f 
ju stice , . . .
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G re e n  v. S ta te . 390 P .2d  433 (A lask a  1964), a t 435; q u o te d  in T h o m a s  v. S ta te , 566 
P .2d  630 (A lask a  1977), D avis v. S ta te . 566 P.2d 640 (A la sk a  1977). T h e  A lask a  
S u p re m e  C o u rt, in G re e n , expressly  ru le d  th a t "in this ju r isd ic tio n  p u n ish m e n t fo r 
c rim e  n eed  n o t be s tiic tly  p ro p o rtio n e d  to  the  offense", 390  P .2 d  433, a t  435. 
H ow ever, th e  U n ited  S ta te s  S u p re m e  C o u r t’s la te r  decision  in S o lern  v. H e lm , relying 
on  th e  E igh th  A m e n d m e n t to  find  a  p ro p o rtio n a lity  r e q u ire m e n t, d o e s  re q u ire  th a t  
se n ten c in g  be  in som e m ea su re  re la te d  to  the  se riousness  o f  th e  c rim e  fo r w hich  
conv ic ted . D a n c e r  v. S ta te , 715 P .2d  1174, 1180, n. 6 (A la sk a  A p p . 1986).

T h e  co n stitu tio n s  o f  a  m ajo rity  o f  th e  s ta te s  in c o rp o ra te  c lose ly  c o m p a ra b le  
prov isions. In those  th a t  allow  a  d e a th  penalty , an d  in w hich d e a th  p e n a lty  ch a llen g es  
b a sed  on a n  in te rp re ta tio n  o f  a  "cruel and  unusual p u n ish m e n t"  p ro v is io n  like 
A la sk a ’s have  b een  c o n s id e red , I fo u n d  tw o--C alifo rn ia  a n d  M a s s a c h u s e t ts - in  w hich  
th e  s ta te ’s h ighest c o u rt has a p p lie d  th e  provision to  co n c lu d e  th a t  im p o sitio n  o f  th e  
d e a th  p ena lty  w as co n stitu tio n a lly  im perm issib le  w ith re fe re n c e  to  a  s ta te  c o n s titu tio n ­
al p rov ision . P eo p le  v. A n d e rso n , 6  C al.3d  628, 493 P .2d  880, 100 C al. R p tr . 152 
(C a l. 1972), ce rt. d en . 406 U .S . 958, 92 S.C t. 2060, 32 L .E d .2 d  3 4 4  (1972) (su b se ­
q u en tly  set as ide  by a c o n s titu tio n a l a m e n d m e n t a d o p te d  by th e  v o te rs , a n d  e n d o rse d  
in P eo p le  v. F rie rso n , 25 C al.3d  142, 599 P.2d 587, 158 C al. R p tr .  281 (C al. 1979), 
v a lida ting  th e  d e a th  p e n a lty  as  p e rm issib le  p u n ishm en t); D is tr ic t A tto rn e y  fo r th e  
Suffo lk  D istric t v. W atso n  e t al.. 411 N .E .2d  1274 (M ass. 1980) (co n c lu d in g  fro m  
"ex am in a tio n  o f  the  a c tu a l o p e ra tio n  o f  cap ita l p u n ish m en t p ro v is io n s  in M a ssa c h u ­
se tts , th a t th e  d e a th  p en a lty  [s ta tu te  e n a c te d  by c. 488, St. 1979], w ith  its full p a n o p ly  
o f c o n c o m ita n t physical a n d  m en ta l to rtu re s , is im perm issib ly  c ru e l u n d e r  a rt. 26 [o f 
th e  s ta te  constitu tion ] w h en  ju d g e d  by c o n tem p o ra ry  s ta n d a rd s  o f  decency"). In  the  
re m a in d e r  o f  th e  s ta tes , th e  d ec isions have  no t found th e  d e a th  p e n a lty  tc  b e  c ru e l 
a n d  unusua l p u n ish m en t. S ta te  v. G illies, 662 P.2d 1007 (A riz . 1983); S ta te  v. 
S h e p p a rd . 331 A .2d  142 (D e l. 1974); G ilre a th  v. S ta te , 279 S .E .2 d  650 (G a . 1981); 
P eo p le  v. G a in e s . 430 N .E .2 d  1046 (111. 1981); B rew er v. Sm te . 417 N .E .2 d  889 (Ind . 
1981); S ta te  v. M yles. 389 S o .2d  12 (L a . 1979); T ichnell v 415 A .2d  830  (M d.
1980); S ta te  v. W illiam s. 652  S .W .2d  102 (M o. 1983); S ta te  v. A n d e rs o n , 296 N .W .2d  
440 (N eb . 1980); S h u m an  v. S ta te . 578  P.2d 1183 (N ev. 1978); S ta te  v. R a m se u r . 524 
A .2d  188 (N .J. 1987); S ta te  v. R o n d e a u . 553 P.2d 688 (N .M . 1976); C o m m o n w e a th  
v. Z e ttle m o y e r , 454 A .2d  937 (P a . 1982), c e r t , d e n ., 461 U .S . 970, 103 S .C t. 2444, 77 
L .E d .2d  1327 (1983); S ta te  v . A ustin , 618 S.W .2d 738 (T e n n . 1981); Ex p a r te  
G ra n v ie l. 561 S .W .2d 503 (T ex . C rim . A p p . 1978); S ta m p e r  v. C o m m o n w e a lth . 357 
S .E .2d  808 (V a . 1979). c e rt. d e n . 445 U.S. 972, 100 S .C t. 1666, 94  L E d .2 d  239 (1980); 
S ta te  v. R u p e . 683 P .2d 571 (W ash . 1984); H opk inson  v. S ta te . 632  P .2d  79 (W yo.
1981).

"P enal ad m in is tra tio n  shall he  b a sed  u p o n  the  p rincip le  o f  r e fo rm a tio n  a n d  u p on  the 
n eed  for p ro te c tin g  th e  public."



F ro m  a n  h isto rica l perspec tive , th is se co n d  se n te n c e  o f a rtic le  1, sec tio n  12 m ay  n o t 
b e  a  s tro n g  basis for an a rg u m e n t ag a in s t im position  o f cap ita l p u n ish m e n t.

T h e  A lask a  C o n stitu tio n  C o n v e n tio n  tw ice to o k  up co n sid e ra tio n  o f  th is p rov ision , 
o n c e  in p re lim in ary  discussion o f  lan g u ag e  rec o m m e n d e d  by its C o m m itte e  o n  th e  
P re a m b le  a n d  Bill o f  R ights, a n d  a g a in  in co n sid e ra tio n  o f a  d e le g a te ’s a m e n d m e n t 
to  th a t  lan g u ag e . In each  in stance , th e  co lloquy  am ong  the  de leg a te s  s tro n g ly  im p lied  
th a t  th e  lan g u ag e  being a d o p te d  w as n o t in te n d e d  to  p rec lu d e  im p o sitio n  o f  c a p i ta l -  
p u n ish m e n t.

W h e n  first o ffe re d , the p ro p o se d  lan g u ag e  in q uestion  read :

T h e  a d m in is tra tio n  o f  c rim in a l ju s tice  shall be fo u n d ed  on  p rin c ip le s  o f  
re fo rm a tio n , an d  n o t v ind ic tiveness.

A s th e  c o m m itte e  re p o r te d  an d  ex p la in ed  its first d raft, th e  fo llow ing e x ch an g e  
o c c u rre d  o n  th e  C onven tion  floor:

P R E S ID E N T  E G A N : . . .  M r. E m b erg .

D E L E G A T E  E M B E R G : I w ou ld  like to  ask a  question  in re g a rd  to  
th e  last se n ten ce  o f S ec tio n  10, pag e  4, lines 3, 4, and  5. It read s , "T he 
a d m in is tra tio n  o f crim ina l ju s tic e  shall be  fo unded  on  p rin c ip le s  o f 
re fo rm a tio n , an d  no t v ind ic tiveness."  Now , I have no  q u a rre l w ith  the  
th o u g h t expressed  h e re , ex c ep t as it re la te s  to  th e  e s ta b lish m e n t o f  a 
co d e  w hich  m ight p rov ide  fo rfe itu re  o f  life, cap ita l pun ishm en t, in o th e r  
w ords. Is th e re  any re la tio n  b e tw e e n  th e  tw o?

D E L E G A T E  A W E S  (c h a ir  o f  th e  E iu o f R ights a n d  P re a m b le  
C o m m itte e ):  Is yo u r q u e s tio n  w h e th e r  o r  no t this w ould  e lim in a te  
ca p ita l p u n ish m en t?

D E L E G A T E  E M B E R G : Y es.
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D E L E G A T E  A W E S : T h a t  w as b ro u g h t up  in th e  C o m m ittee , a n d  this 
p rov is ion  is found in sev era l o th e r  s ta te  constitu tions, an d  in th o se  
s ta te s  th e  courts have  ru led  th a t  th is lan guage does  not p ro h ib it c a p ita l 
p u n ish m e n t.

J o u rn a l  o f th e  A laska  C o n s titu tio n a l C o n v en tio n , vol. 2, a t pp . 1286, 1287.



T h e  q u e s tio n  a ro s e  aga in  as the  C o n v en tio n  fo rm ally  c o n s id e red  and  a c te d  o n  
C o m m it te e s  re p o r t:

P R E S ID E N T  E G A N : A re  th e re  a m e n d m e n ts  to  be  p ro p o sed  to  . . . 
S e c tio n  10? M r. R a lp h  R ivers.

D E L E G A T E  R A L P H  R IV E R S : I su b m it o n e .

P R E S ID E N T  E G A N : T h e  C h ie f  C le rk  m ay re a d  th e  p ro p o se d
a m e n d m e n t.

C H I E F  C L E R K : Page 4, S ec tio n  10, line 3, d e le te  th e  last se n ten ce  
co  im e n c in g  o n  line 3 and  su b s titu te  th e  fo llow ing: T h e  ad m in is tra tio n  
o f  c rim in a l ju s tic e  shall be fo u n d ed  u p o n  th e  p rin c ip le  o f  re fo rm a tio n  
as  well a s  u p o n  th e  n eed  to  p ro te c t  th e  p u b lic .’
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D E L E G A T E  R A L P H  R IV E R S  (sp e a k in g  in s u p p o rt  o f  a  m otion  to  
a d o p t) :  M r. P re sid e n t, the  rea so n  fo r th is  [am e n d m e n t]  is th a t I th in k  
th e  a d m in is tra t io n  o f crim inal ju s tic e  sh o u ld  defin ite ly  be fo u n d ed  u p o n  
th e  n e e d  fo r p ro te c tin g  the  public . I th in k  th a t , secondarily , it is a  very  
g o o d  id e a  fo r us to  try to  re fo rm  th e  p e o p le  w ho  have b rea c h e d  th e  
law  a n d  b e c o m e  an tisocial, b u t I d o n 't  w a n t to  co m p le te ly  overlook  th e  
p ro te c tio n  o f  th e  public. I H so  th in k  th is  b u sin ess  a b o u t "and  no t on  
v in d ic tiv en ess"  so u n d s a little o d d . Y o u  c a n ’t leg isla te  aw ay th a t k ind 
o f  s in . If a  d istric t a tto rn ey  is m ean , h e  is m ea n . I d o n ’t care , so  I 
m e re ly  s u b m it th a t  to  say th a t  th e  a d m in is tra tio n  o f  crim inal ju s tice  
sh a ll b e  fo u n d e d  u p o n  the  p rin c ip le  o f  re fo rm a tio n  as w ell as u p o n  th e  
n e e d  fo r p ro te c tin g  the  public. It co v e rs  th e  su b jec t b e tte r  th an  it is 
now .

P R E S ID E N T  E G A N : M r. M cL augh lin .

D E L E G A T E  M C L A U G H L IN : I w o u ld  like to  ask  th e  C h a irm an  o f  
th e  B ill o f  R ig h ts  [C om m ittee] a  q u e s tio n . W as it th e  in ten tio n  o f th is 
c la u se  to  a b o lish  cap ita l p u n ish m e n t o n  th e  th eo ry  th a t you c a n ’t 
re fo rm  a d e a d  m an?

D E L E G A T E  A W E S : I m ade  th e  sa m e  o b se rv a tio n  as did o n e  o r tw o 
o th e r s  o n  th e  C o m m itte e . H o w ev er, th is  se n te n c e  has used  alm ost th e  
id en tic a l w o rd s  as in o th e r  s ta te  co n s titu tio n s , an d  in th o se  s ta tes  th e  
s u p re m e  c o u rt u p h e ld  th a t it d o e s  n o t ab o lish  cap ita l pun ishm en t.
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P R E S ID E N T  E G A N ; M r. D oogan .

D E L E G A T E  D O O G A N : M r. C h a irm an , to  c la rify  th is a rtic le  m ore , 
this c la u se  w as orig inally  tak en  from  Ind iana[,]  I be lieve  it is. I fo rget 
th e  a r tic le  a n d  sec tio n  nu m b er, bu t th e  w ay it w as w ritte n  in th e re , 
a lth o u g h  it s ta te d  th a t  it had  b een  te s ted  a n d  d id  n o i p re c lu d e  cap ital 
p u n ish m e n t, a f te r  d iscussion  in the  C o m m itte e  it w as p u rp o r te d  to  
in te n d  th a t  th is c lau se  w ould  have no th ing  to  d o  u n til th e  tim e  a  p e rso n  
w as s e n te n c e d , b u t in view  o f the  p en a l in s titu tio n s  a n d  g o v e rn m en ts  
in th e i r  w o rk  to  re h a b ilita te  p riso n ers  r a th e r  th a n  lock  th e m  up  on 
b re a d  a n d  w a te r  a n d  fo rge t a b o u t th em , th a t  th is  s ta te m e n t w as m ore  
o r less adv iso ry  o r  instructive to  the  p en a l in s titu t.o n s  th a t  th ey  w ould 
w ork  o n  th e  basis o f  re fo rm a tio n  and  n o t go  b a c k  to  th e  b re a d  an d  
w a te r  s tag e , b u t it w as in ten d ed  th a t  it w ou ld  a o p ly  a f te r  a  p e rso n  
rec e iv e d  se n te n c e . It w as n o t to  app ly  u p  un til th a t  tim e , a n d  I th ink  
th a t is w h a t th e  crim ina l ju stice  is su p p o se d  to  m t an .

P R E S ID E N T  E G A N : M rs. H e rm a n n .

D E L E G A T E  H E R M A N N : M r. P re sid en t, I a lso  d o  no t like th e  w ord 
"vindictiveness". I w ould  like to  believe  th a t  :here  is n e v e r  any 
v in d ic tiv en ess  in th e  p u n ish m en t o f  p e o p le  w ho  have  v io la te d  th e  laws 
o f  th e  co u n try , though  I am  co m p elled  to  a d m it th  it  so m e tim e s  I have 
se en  e v id e n c e s  [sic] o f it, but I d o  th in k  th a t  M r. R a lp h  R ivers  is 
c o rre c t  in saying th a t  th e  ch ie f a im  o f c rim ina l ju s t ic e  is th e  p ro te c tio n  
o f th e  p u b lic  a n d  th a t th e  re fo rm a tio n  an d  re h a b ilita tio n  o f  th e  pe rso n s 
w ho  h av e  b e e n  fo und  guilty o f  a crim e is vastly  im p o r ta n t  a lso , so if I 
u n d e rs ta n d  M r. R iv e rs’ m otion  co rrectly , I am  g c in g  to  s u p p o r t  it. I 
th ink  th a t  it is high tim e th a t som e s ta te  constiti: tion  h a d  in it som e 
m e n tio n  o f  th e  n eed  o f  re fo rm a tio n  o f  p e o p le  w ho  se e m  crim inally  
inc lined  ra th e r  th an  the  need  o f  con stan tly  s tre ss in g  p u n ish m e n t for 
th em . W h e n  w e lea rn  to  have p 'e v e n tiv e  in s te a d  c f  p u n itiv e  m easu res  
on  o u r  s ta tu te  books[,] we a re  going a  long w ays fu r th e r  to w a rd  really 
a d m in is te r in g  crim ina l ju stice .

P R E S ID E N T  E G A N : Is th e re  fu rth e r  d iscu ssio n ?  If n o t, th e  q u estio n  
is, "Shall th e  p ro p o se d  a m e n d m e n t as o ffe red  by M r. R a lp h  R ivers  be 
a d o p te d  by th e  C o n v en tio n ?"  All th o se  in fav o r o f  th e  a d o p tio n  will 
signify by say ing  "aye", all o p p o se d  by saying "no". T h e  "ayes" have it 
an d  th e  p ro p o se d  a m e n d m e n t is o rd e re d  a d o p te d ............

J o u r n r l o f  th e  P ro c ee d in g s  o f  th e  A laska  C o n s titu tic  ta l  C o n v e n tio n , vol. 2, pp . 1308 - 
1310.



D e le g a te  D o o g a n 's  re c o lle c tio n  th a t  the  provision w as d e riv e d  fro m  a  c o m p a ra b le  
p rovision  o f  th e  In d ia n a  c o n s titu tio n  seem s co rrec t. A rtic le  I, s e c tio n  18, o f  th e  
In d ian a  C o n s titu tio n  o f  1851 inc ludes  a prov ision  th a t its s ta te  p e n a l c o d e  sh o u ld  b e  
fo u n d ed  on  p rin c ip les  o f  re fo rm a tio n , n o t vindictive ju stice .

D e le g a te  A w es’s re sp o n se s  c o n c e rn in g  th e  re la tio n sh ip  b e tw e e n  th e  In d ia n a  p rov ision  
a n d  th a t s ta te ’s d e a th  p e n a lty  w e re  equa lly  ap t: b o th  b e fo re  a n d  s ince  th e  A lask a  
C o n s titu tio n a l C o n v e n tio n , th e  In d ia n a  S u p re m e  C o u rt h as  co n s is ten tly  c o n s tru e d  th e  
s ta te ’s co n s titu tio n a l p ro v is io n  so  as no t to  b a r im position  o f  th e  d e a th  penalty . 
M cC u tch eo n  v. S ta te . 155 N .E . 544 (In d . 1927); H aw kins v. S ta te . 37  N .E .2 d  79 (In d . 
1941): B rew er v. St i te . 417 N .E .2d  889 (1981), c e rt, d e n . 458 U .S . 1122, 102 S .C t. 
3510, 73 L E d .2 d  1384, reh . d e n . 458 U.S. 1132, 103 S .C t. 18, 73 L .E d .2 d  1403 (1982); 
W illiam s v. S ta te . 430  N .E .2 d  759 (In d . 1982), a p p . d ism issed. 459  U .S . 808, 103 S .C t. 
33, 74 L E d .2 d  47, reh . d en ., 459  U .S . 1059, 103 S .C t. 479, 74 L E d .2 d  626 (1982). 
A n d , as D e le g a te  A w es re m a rk e d , a  s im ila r provision a p p e a r s  in th e  co n s titu tio n  o f  
W yom ing (a r tic le  I, se c tio n  15: "T he p en a l code sh a ll b e  f ra m e d  o n  h u m an e
princ ip les o f  re fo rm a tio n  a n d  p rev en tio n ." ) . W yom ing im p o ses  a  d e a th  penalty , b u t 
th e re  is no th in g  o f  re c o rd  to  n o te  th a t  th e  cou rt has e v e r  sq u a re ly  fac e d  a d e a th  
p ena lty  cha llenge  g ro u n d e d  o n  a rtic le  I, section  15 o f  th a t  s ta te ’s co n stitu tio n . 
S ubstan tively  s im ila r p rov is ions  a lso  a p p e a r  in the  co n s titu tio n s  o f  N ew  H a m p sh ire  
(a r tic le  I, sec tio n  18), O re g o n  (a r tic le  I, sec tion  15), a n d  th e  1889 c o n s titu tio n  o f  
M o n ta n a  (a r tic le  III, se c tio n  24), b u t in the  case  o f  e ach  o f  th ese  th re e , th e  resp ec tiv e  
co n stitu tio n a l p rov ision  in c lu d es  o r  is acco m p an ied  by a d d itio n a l lan g u a g e  explicitly 
o r  im plicitly a u th o riz in g  th e  im p o sitio n  o f  cap ita l p u n ish m e n t.

H ow ever, th e  In d ia n a  p re c e d e n t  m ay  be  d istingu ished . F o r  p u rp o se s  o f  in te rp re tin g  
an d  app ly ing  th e  c o m p a ra b le  A la sk a  co n stitu tio n a l p rov isions, th e  In d ia n a  cases 
d e c id ed  b e fo re  A la sk a ’s C o n s titu tio n a l C on v en tio n  a re  th e  m o re  p e r t in e n t .  ^  T h e  
co n stitu tio n a l ch a llen g e  ra ise d  in th e  e a r l ie r  o f the  tw o, M c C u tc l eo n  v. S ta te . 155 
N .E . 544 (Ind . 1927), w as b a se d  on  th e  c lau se  o f a rtic le  I, se c tio n  18 o f  th e  In d ia n a  
co n stitu tio n  th a t d isa llo w ed  u se  o f  a  p en a l co d e  g ro u n d e d  o n  "v indictive justice ."  ^
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y  The ihcory--onc of statutory construction and intcrprctation--is based on the well- 
scttlcd rule that, when the meaning of a statute is ir. doubt, reference to legislation iu a state 
statute from which the language was taken is helpful. 1 he theory also applies to construction 
of constitutional provisions. While the application of the rule of judicial interpretation 
followed in the originating state would not be binding, the conclusions reached by the 
originating state’s high court, and the reasoning of those judicial opinions may be helpful.

y  Specifically, the Indiana Supreme Court said:
Nor is the punishment of death for murder in the first degree in 

conflict with article 1, section 18 of the Constitution (section 70, Bum s’ R.S.
1926) -  "the Penal Code shall be founded on the principles of reformation,

(continued.-)
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A la sk a ’s co n stitu tio n  om its  th a t  te rm , su b stitu tin g  in its p la c e  a  r e fe re n c e  to  
"p ro tec tin g  th e  public." T h e  la te r  o f  th e  tw o, H aw kins v. S ta te . 37 N .E .2 d  79  (In d . 
1941), d isposes  o f  the  c o n s titu tio n a l ch a llen g e  m ere ly  by citing  th e  e a r l ie r  d e c is io n  
an d  conc lud ing  th a t th e  law is " se ttle d  o therw ise ."  37 N .E .2d  79, a t  87.

T h e  d e b a te  m ay be jo in e d  on  th is po in t. S u re ly  th e  e x p lan a tio n s  a n d  co n c lu s io n s  
o ffe re d  by D e leg a te s  A w es a n d  D o o g a n  p e rsu a d e d  the ir co lle ag u e s  to  m a k e  th e  
su b s tan tiv e  ch ange  u rged  by D e le g a te  R a lp h  R ivers . In so doing , b o th  a c k n o w le d g td -  
th a t  th e  In d ian a  (an d  o th e r  s ta te  c o u r t)  o p in io n s  as they u n d e rs to o d  th e m  d id  n o t 
in te rp re t  th e  language so  as to  p re c lu d e  im p o sitio n  o f  cap ita l p u n ish m e n t. O n  th e  
o th e r  h an d , a  c lo se r look  a t th e  In d ia n a  decisions constru ing  th a t  s ta te ’s c o m p a ra b le  
co n s titu tio n a l provision, m ad e  b e fo re  th e  A laska  C o n stitu tio n a l C o n v e n tio n  c o n v e n e d  
in la te  1955, d iscloses th a t  th o se  d ec is io n s  tu rn e d  on  analysis an d  a p p lic a tio n  lan g u a p ?  
th a t  w as n o t c a rr ie d  fo rw ard  in to  th is  s ta te ’s co n stitu tio n .

In  th e  a b sen c e  o f  a  defin itive  in te rp re ta tio n , I am  o f  th e  v iew  th a t  th e  d e c is io n  
rem a in s  o p e n  to  d e b a te , th o u g h  o n  b a la n c e  th e  d e te rm in a tio n  w o u ld  n o t s e e m  to  
favor a  successfu l a rtic le  I. sec tio n  12 cha llenge .

I ll

I van t now  to  sp eak  to  sev era l o th e r  issues o f  co nstitu tiona l d im e n s io n  th a t  hav e  
b e e n  a d d re sse d  to  my a tte n tio n  d u r in g  th e  co u rse  o f my review  o f  th is leg is la tion .

A

T h e  H o u se  bill specifies th a t th e  d e a th  s e n te n c e  shall be inflic ted  by h a n g in g  o r, a t  
th e  o p tio n  o f  the  d e fe n d a n t, by le th a l in jec tion . T h e  fac t th a t a  d e fe n d a n t  w o u ld  b e  
re q u ire d  to  m ak e  a cho ice  a b o u t th e  m a n n e r  o f  th e  d e fe n d a n t’s ex e cu tio n  ^  sh o u ld  
no t re n d e r  th e  p ro p o se d  leg isla tion  u n co n stitu tio n a l.

^(...continued)
and not of vindictive justice.'’ Such punishment (i.e. capital punishment| "is 
n o t" * " vindictive, but is even-handed justice" (Driskell v. State. 7 Ind. 338,
343 |(1855)|), necessarily meted out for the maintenance of the peace and 
the protection of the citizens of the state.

McCulchcon v. Slate. 155 N.E. 544, at 548.
y  Technically, as the bills arc drafted, the defendant is not required to make a choice. The 
statute requires the defendant to be hanged, but gives the defendant the opportunity to 
exercise the alternative of lethal injection.
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W a sh in g to n ’s s ta tu te s , like the p ro p o se d  bills d iscussed  h e re , o ffer a  d e fe n d a n t  th e  
ch o ice  b e tw e e n  hanging  and  lethal in jec tion , w ith th e  fo rm er--h an g in g --m ad e  th e  
p re fe r re d  m a n n e r  o f  execu tion . S ee  R C W  10.95.180(1). C onsidering  th e  q u e s tio n , 
th e  W a sh in g to n  S u p re m e  C o u rt d e te rm in e d  th a t  a s ta tu to ry  re q u ire m e n t th a t  th e  
d e fe n d a n t  m ak e  a  cho ice  did not v io la te  th e  "cruel an d  unusua l pu n ish m en t"  c lau ses  
o f  th e  s ta te  a n d  fed e ra l constitu tions. S ta te  v. R u p e . 683 P .2d  571, 593 - 594 (W a sh . 
1984) ( im p o s itio n  o f  d e a th  penalty  re v e rse d  o n  o th e r  g ro u n d s), on  fu r th e r  c o n s id e r­
a tio n  a f te r  re m a n d  an d  re im position  o f  d e a th  se n te n c e , 743 P.2d 210 (W a sh . i9 8 7 ), 
c e r t , d e n . 486  U .S . 1061, 100 L E d .2 d  934, 109 S .C t. 2834 (1988), reh . d e n . 487  U .S . 
1263, 101 L E d .2 d  976, 109 S .C t. 25 (1988 ). ® C on sid e rin g  th e  sa m e  c a p ita l

$  On the point of whether or not the provision of a choice of methods of execution was 
constitutional, ihe Washington Supreme Court responded:

Defendant’s final constitutional challenge to the death penalty 
statute raises the issue of whether allowing an individual a choice between 
two methods of execution is unconstitutional. . . .
. . . The broader question, of whether a choice between hanging or lethal 
injection is unconstitutional, has never been at issue in this state.

Neither defendant nor the Stale offers authority lo support their 
position. Contrary to both parties’ assertions, logic dictates neither result. 
Individual reactions to the various methods r '  execution and the right to 
choose vary greatly. In some cases, a person may be so appalled by the 
thought of physically hanging '.'y the neck that the option of death by lethal 
injection is welcome. To others, the idea of lying strapped upon a gurney 
awaiting the lethal poison to seep into one’s veins at an unknown time may 
be equally abhorrent. These individuals embrace the idea of choosing the 
method of their death as a way to avoid their own private terrors. But to 
a third type of individual, the choice itself is cruel. As they await the day of 
their death, they arc faced not only with the terror of death itself but also 
with the terror of making the wrong choice on how to die. These individu­
als do not embrace the idea of choice; they dread its requirement that they 
lake an active part in their own demise.

To resolve this issue either way would require that, in one case or 
the other, the court’s personal view of cruelty prevails over the views of 
condemned felons. By removing the choice, we impose a cruel punishment 
upon those who dread a particular method of execution Retaining the right 
of choice, on the other hand, may impose severe psychological pressure on 
those who are frightened of the decision itself.

On balance, on this record, we cannot agree with defendant’s 
assertion that the choice in and of itself is necessarily cruel punishment.
The record before us is devoid of any evidence relating to what psychological 
effect the choice of execution method has upon those sentenced to death.

(continued...)
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p u n ish m e n t s ta tu te , th e  N in th  C ircu it recen tly  re a c h e d  a  like conclusion  on  ju s t th e  
federa l c o n s titu tio n a l q u e s tio n . C am pbe ll v. B lo d g e tt. 978  F .2d 1502, 1517 (9 th  C ir. 
1992).

B

T h e  fact th a t  th e  d e a th  p en a lty  is im p o sab le  on  ju v e n ile s  shou ld  n o t re n d e r  c a p ita l 
p u n ish m en t u n c o n s titu tio n a l u n d er the  E igh th  A m e n d m e n t o f  th e  U n ited  S ta te s  
C o n stitu tio n .

In co m p a n io n  cases , S ta n fo rd v. K entucky a n d  W ilk ins v. M issouri. 492 U.S. 361, 106 
L E d .2 d  306, 109 S .C t. 2969  (1989), reh . d en . 106 L .E d .2 d  635, 110 S .C t. 23 (1989), 
a f iv e - r ie m b e r  m ajo rity  o f  th e  U n ited  S ta te s  S u p re m e  C o u rt co n c lu d ed  th a t  th e  
E igh th  A m e n d m e n t’s "c ru e l a n d  unusual p u n ish m en t"  p rov ision  did n o t forb id  a  s ta te  
from  ex e cu tin g  p e rso n s  w ho  w ere  ju v en iles  w hen  th ey  co m m itted  th e  o ffenses fo r  
which they  h a d  b e e n  co n v ic ted . By im plica tion , th e  c o u r t  se em e d  to  conclude  th a t  
it w ould  b e  u n c o n s titu tio n a l, as a v io la tion  o f  th e  E ig h th  A m e n d m e n t, fo r a  s ta te  to  
im pose th e  d e a th  p e n a lty  on  one  y ounger th an  16 a t  th e  tim e o f  com m ission  o f  th e  
o ffense. ^

As a resu lt o f  th e se  dec is ions, an d  o f  th e  e ffec t o f  o n e  o th e r , it a p p e a rs  th a t, a s  
Justice  O ’C o n n o r ’s c o n c u rr in g  op in ion  in T h o m p so n  v. O k la h o m a. 487 U .S . 815, 101 
L E d .2 d  702, 108 S .C t. 2687  (1988) re la te s , th e re  is so m e  age  below  w hich a ju v e n ile ’s 
c rim es c a n n o t b e  c o n s titu tio n a lly  pun ish ed  by d e a th . P e rso n s  conv ic ted  for o ffen ses  
co m m itted  w h e n  th ey  w e re  16 o r 17 y ea rs  o ld  a r e  n o t p ro te c te d  by an  E ig h th  
A m e n d m e n t-b a se d  c la im  th a t they a re  to o  voung  to  b e  e x e cu ted . P e rso n s  conv ic ted

-(...continued)
Moreover, defendant does not even allege that he has or will undergo 
emotional trauma by having to scuxt the method of his demise. He merely 
asks, as part of a general constitutional attack on the statute, that this coun 
address the issue in the abstract. To accept defendant's argument would 
require that we speculate as lo whether it is mo o cruel to impose a choice 
or a given method of execution. This we decline to do.

Rune. 683 P.2d al 593 - 594.
^  The reference to age 16 derives in part from a Court decision the previous year, 

Thompson v. O klahoma. 487 U.S. 815, 101 L.Ed.2d 702, 108 S.Ct. 2687 (1988). In 
Thompson, foe.r members of the Court determined that the application of the Oklahoma 
death penally statute to a defendant who was 15 years old at the time of the offense did 
constitute a violation of the Eighth Amendment, while Justice O’Connor, casting a fifth vote 
to vacate the juvenile’s death sentence, determined that the evidence in the case would not 
support a finding that the Oklahoma legislature had given special care and deliberation in its 
decision to impose a death penalty that might lead to its use against a juvenile.
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for o ffenses c o m m itte d  w hen  they  w ere  y o u n g e r th an  16 y e a rs  o ld  m ay  b e  p ro te c te d  
u n d e r th e  E igh th  A m e n d m e n t from  execu tion . H ow ever, th a t  p ro te c tio n  m ay  n o t b e  
availab le  if th e re  is ev id en ce  from  which a  review ing c o u rt  co u ld  find  th a t  th e  
leg isla tu re  had  given th e  req u is ite  special ca re  an d  d e lib e ra tio n  in its d ec is io n  to  allow  
execu tions o f  ju v en ile s  o f  an  age  younger th an  16. T h a t  ev id e n c e  w o u ld  likely 
in co rp o ra te  a  s ta te m e n t  in th e  leg islation  itse lf o f the  m in im u m  a g e  o f  th e  d e fe n d a n t 
on  w hom  th e  s ta te  m ay im pose  th e  d e a th  p en a lty  an d  th e  re a s o n (s )  fo r re a c h in g  th a t 
decision . ^

It is, o f  course , alw ays possib le  th a t  A lask a ’s a p p e lla te  c o u rts , c o n s tru in g  a n d  app ly ing
artic le  I. sec tion  12 o f  th e  s ta te  constitu tion , cou ld  reach  a  d iffe re n t co n c lu sio n  on  this 
po in t. *

y  As drafted, neither HB 162 nor SB 127 now contains that kind of provision.
The question, of course, is whether, in the event this capital punishment measure 

becomes law, the Alaska Supreme Court would read the state constitution's article I, section 
12 to find that the execution of a youth for an offense committed while under the age of 18 
violates the "cruel and unusual punishment" clause o. that provision. The federal jurisdictions 
that have considered the question have determined that imposition of the death penalty on 
youthful offenders docs not violate the Eighth Amendment. Prcjcan v. Blackburn. 743 F.2d 
1091, 1098 - 1099 (5th Cir. 1984) (considering the capital punishment statute of Louisiana), 
modified on rehearing on other grounds, 765 F.2d 4-82 (5th Cir. 1985), cert, den. 492 U.S. 
925, 106 LE d .2 d  604, 109 S.Ct. 604 (1989); High v. Kemp. 819 F.2d 988,993 (11th Cir. 1987) 
(considering sentence under Florida law), cert den, sub nom. High v. Zant, 492 U.S. 926,106 
LEd.2d 609, 109 S.Ct. 3264 (1989), reh. den. 492 U.S. 937, 106 LE d .2d  635, 110 S.CL 23 
(1989). See also Graham v. Lvnaugh. 854 F.2d 715, 718 (5th Cir. 1988) (considering Texas 
law). A  number of state courts have reached the same conclusion, but all based the 
conclusion principally on a reading and application of the United Slates Constitution's Eighth 
Amendment. State v. Valencia. 602 P.2d 807, 809 (Ariz. 1979), Ward v. State, 733 S.W.2d 
728, 733 - 734 (Ark. 1987), State v. Harris. 359 N.E.2d 67, 71 - 72 (Ohio 1976), vacated on 
other gds. sub nom. Harris v Ohio. 438 U.S. 911, 57 LEd .2d  1155, 98 S.Ct. 3148 (1978), Ice 
v. Commonwealth. 667 S.W.2d 671, 679 - 680 (Ky. 1984), High v. Zant. 300 S.E.2d 654, 662 
(Ga. 1983), Trimble v. State. 478 A.2d 1143, 1158 - 1164 (Md, 1984), Cannaday v. State. 455 
So.2d 713, 725 (Miss. 1984).

Article 1. section 12 of the state constitution provides the Alaska court a different 
basis by which lo consider the question. The current test of whether or not a particular 
punishment amounts to a cruel and unusual punishment derives from Green v. State, 390 
P.2d 433, 435 (Alaska l ‘>64):

Only those punishments which are cruel and unusual in the sense 
(hat they arc inhuman or barbarous, or so disproportionate to the offense 
committed as to be completely arbitrary and shocking to the sense of justice 
may be stricken as violating me due process claurcs of the state and federal 
constitution. Such punishments would also be void under article 1. section 
12 of the A laska Constitution which declares that cruel and unusual

(continued-.)
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^(...continued)
punishments shall not be inflicted.

(Emphasis added; footno'cs omitted). See also Thomas v. State. 566 P.2d 630, 635 (Alaska 
1977); Allam v. State. 830 P.2d 435, 441 (Alaska App. 1992). Under that test, ii is open to 
the Alaska court to conclude that the execution of persons under the age of majority-ihat 
is, minors under the age of 18-eonstitutes the imposition of a punishment that is "completely- 
arbitrary" and "shocking lo the sense of justice."

My sense is that ihe Alaska Supreme Court would probably not reach a decision at 
variance with the decisions in the majority of other jurisdictions, but I cannot be certain of
it.

To set a legislative mark on the matter as it considers this measure, the legislature 
may wish lo follow the mode! provided in the majority of the states that impose the death 
penalty inserting a provision into the respective death penalty enactments prohibiting its 
imposition on persons who committed capital crimes as minors. In states that have set 
statutory minimums, the range of years that are the minimum ages for which capital 
punishment may be imposed spans ages between 10 and 18:

aec 10:
South Dakota S.Dak. Comp. Law § 23A-26-8a-2

age 14:
Arkansas 
Utah

Louisiana 
Virginia

age 16:
Indiana 
Kentucky 
Missouri 
Nevada 
Oklahoma
Wyoming

age 17:
Georgia
New Hampshire 
North Carolina 
Texas

age 18:
California

Ark. Code Ann. § 9-27-318(a)(1) and (b)(1) 
Utah Code Ann. §7S-3a-25

La. Children’s Code, art. 305 
Va. Code Ann. § 16.1-269(A)(1)

Ind. Code Ann. § 35-50-2-3(b)
Ky. Rev. Slat. § 640.040(1)
Mo. P.ev. Slat. § 565.020 
Nev. Rev. Stat. § 176.025
by court decision, Thompson v. Oklahoma. 487 U.S. 815 
(1988)
Wyo. Stat. § 6-2-101fb)

Ga. Code Ann. § 17-9-3 
N.H. Rev. Stat. § 630:1(V)
N.C. Gen. Stat. § 14-17 (w/cxccptions) 
Texas Pen. Code Ann. § 8.07(d)

Cal. Penal Code § 190.5
(continued...)
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W h e n  Je rry  L u ck h au p t first d ra f te d  th is  bill, he  c a u tio n e d  on o n e  p o in t o f  th e  
m e a su re :

. .  . [S ]ta tes  so m e tim es  lim it th e  ap p licab ility  o f  the  d e a th  p e n a lty  to  
c e r ta in  types o f  first d e g re e  m u rd e r , fo r e x a m p le  s itua tions  s im ila r to  
th o se  cases  for w hich a 99 y e a r  m a n d a to ry  te rm  o f im p riso n m en t a re  
re q u ire d  u n d e r  A laska  law. S ee  A S  12 .55 .1 2 5 (a ) ( l) - (3 ) ................

. . .  I am  d eep ly  c o n c e rn e d  w ith th e  ran g e  o f  se n te n c es  av a ilab le  to  
s o m e o n e  conv ic ted  o f  a  c a p ita l o ffen se , m u rd e r  in the  first d e g re e .
A S 12.55.125(a) cu rren tly  p ro v id e s  fo r a  p riso n  te rm  o f n o t less th a n  
20 y e a rs  n o r  m o re  th an  99 y e a rs  fo r m ost m u rd e rs  in the first d e g re e  
a n d  fo r m an d a to ry  te rm s o f  99  y e a rs  fo r so m e  m u rd e rs . U n d e r  th e  bill 
d ra f t, to  th is c u rre n t se n te n c in g  ran g e  w ou ld  be  a d d e d  the p u n ish m e n t 
o f  d e a th  in cases d e te rm in e d  by th e  ju ry  to  w a rra n t th e  d e a th  s e n te n c e .

V 'j  T h e  possib ility  th a t so m e o n e  co n v ic ted  o f  m u rd e r  in th e  first d e g re e  in
o n e  case  m ay only receive 20 y e a rs  a n d  so m e o n e  convicted  o f  m u rd e r  
in th e  first d e g re e  in a n o th e r  ca se  m ay rece ive  d e a th  is tro u b lin g  d u e  
to  th e  d isp a ra te  range  o f  possib le  se n te n c es . T h is  is not alw ays a 
p ro b le m  in o th e r  s ta te s  w ith  th e  d e a th  pena lty , fo r a t least in th o se  
s ta te s  w hose  s ta tu te s  1 have ex a m in ed , th e  leg isla tu re  has a p p a re n tly  
a u th o r iz e d  only tw o possib le  se n te n c e s  fo r a  cap ita l felonv , life 
im p riso n m en t o r  d e a th . T h e  d isp a rity  b e tw e en  life im p riso n m en t a n d

^(...continued)
Colorado Colo. Rev. Stat. § 16-1 l-i03(l)(a)
Connecticut Conn. Gen. Stat. Ann. § 53a-46a(f)(l)
Illinois III. Comp. Stat. Ann. ch. 720 § 5A>-l(b)
Maryland Md. Ann. Code art. 27. §412(f)
Nebraska Neb. Rev. Stat. § 28-105.01
New Jersey N.J. Stat. Ann. §§ 2A: 4A-22(a); 2C: ll-3(g)
New Mexico N.Mex. Stat. Ann. §{, 28-6-l(A); 31-18-14(A)
Ohio Ohio Rev. Code Ann. § 2929.02(A)
Oregon Ore. Rev. Stat. §§ 161.620 and 419.476(1)
Tennessee Tcnn. Code Ann. § 37-1-134(1)

A  number of these jurisdictions have, in Jddilion to setting a statutory minimum for imposition of 
the death penalty, codified consideration of the defendant’s age as a mitigating factor in capital cases, 
as the bill you arc considering would do.

I found the Tennessee provision interesting in this respect: If a minor is charged with first 
degree murder for which capital punishment is imposable, the waiver of the minor from juvenile 
proceedings to stand trial as an adult is contingent upon the prosecutor’s not having the right to seek 

^imposition of the death penalty of a person who was a minor when the offense was committed.

- I V
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d e a th , w hile  g rea t, is not as tzreat as th e  d isp a rity  b e tw e en  d e a th  an d  
20 y e a rs  im p riso n m en t. This "p rob lem " is a  c a u se  o f  c o n cern  fo r m e 
an d , a t  th is s tag e  o f  my resea rch  in th is a re a , I a m  n o t p re p a re d  to  say 
th a t  I b e liev e  it w ou ld  not be a co n s titu tio n a l p ro b le m .

(E m p h a s is  a d d e d ) .  As backg ro u n d , let m e  n o te  th a t  in my ow n review , I w as a b le  
to  co n firm  th a t  a b o u t tw o-th irds o f th e  s ta te s  th a t  im p o se  ca p ita l p u n ish m en t d o  so , 
as J e rry  in d ic a te d , in th e  co n tex t in which only tw o se n te n c e s  a re  possib le: d e a th -o r  
life im p r iso n m e n t w ithou t possibility o f  p a ro le . O f  the  b a la n c e  o f  th e  ju risd ic tio n s , 
a  large  n u m b e r  s e t  o u t a  th ird  sen tenc ing  possib ility--iife im p riso n m e n t w ith  possib ility  
o f  p a ro le  o n ly  a f te r  th e  passage  o f a long te rm  o f  in c a rc e ra tio n , usually  a t lea s t 25 
to 30 years . ^

Im plic it in J e r r y ’s s ta te m e n t is a concern  th a t th e  s e n te n c in g  sch em e fo r c a p ita l 
fe lon ies th a t  w o u ld  be in p lace  by the  e n a c tm e n t o f th e  ch an g es p ro p o se d  in th e  
H o u se  Bill c o u ld  be fo u n d  d isp ro p o rtio n a l in e ffec t, th a t  it w ould  n o t pass  m u s te r  
u n u e r  a  "p ro p o rtio n a lity "  te s t th a t the  U n ited  S ta te s  S u p re m e  C o u rt has id en tif ied  in  
co n ju n c tio n  w ith  rev iew  o f  cap ita l p u n ish m en t c a ses  u n d e r  th e  E igh th  A m e n d m e n t 
to th e  U n ite d  S ta te s  C o n stitu tio n .

As 1 u n d e rs ta n d  th e  p ro p o rtio n a lity  re q u ire m e n t, th e  bill shou ld  no t p re se n t a n  
E igh th  A m e n d m e n t p ro b lem .

In th e  c p n te x f o f c a p i ta l  pu n ish m en t cases, a  " p ro p o rtio n a lity  review" is a  d e te rm in a ­
tion b jK h e j ip p e l la te  c o u rt as to  w h e th e r o r  n o t th e  im p o sitio n  o f th e  d e a th  p e n a lty  
in th e  case  u n d e r  rev iew js  consisten t w ith th e  p u n ish m e n t im p o sed  on  o th e rs  w h o  
have b e e n  c o n v ic te d -o f-th e -sa m e ja ffen se . S e e  Pulley  v. H a rris . 465 U .S . 37, 43, 79

^  It would be my observation that the revision of this state's first degree murder 
punishment as proposed by HB 162 would leave Alaska anchored at the "short" end of the 
spectrum in that, under some circumstances, the statute would authorize imposition of a term 
of imprisonment for a conviction for a capital felony of perhaps as little as 20 years. On a 
minimum 20 year sentence, then, allowing for the statutory reduction of time served for good 
behavior under AS 33.20.010(a), at least theoretically, the defendant’s sentence could result 
in a pcriod'df actual incarceration of about 13 years. •

The jurisdictions that provide an alternative to life imprisonment without possibility 
of parole to capital felons not sentenced to death usually set a mandatory minimum period 
of time that the person convicted must serve before the person becomes eligible for parole. 
So, for example, the pertinent Florida statute requires a defendant convicted of a capital 
felony to serve a minimum of 25 years of a sentence before becoming eligible for parole, Fla. 
Stat. Ann. § 775.082(1), while Oregon law requires that a defendant convicted of aggravated 
murder and sentenced to life imprisonment must be confined for a minimum period of 30 
years, but becomes eligible for parole consideration after passage of 20 years of that sentence. 
Ore. Rev. Stat. § 163.105(l)(c) and (2).
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L .E d .2d  29, 36, 104 S .C t. 871, 875 (1984). In Pulley, th e  S u p re m e  C o u r t  he ld  th a t  a  
p ro p o rtio n a lity  rev iew , w hile  useful, is no t co n stitu tio n a lly  re q u ire d  o f  an  a p p e lla te  
co u rt in all c a p ita l ca ses . P ro p o rtio n a lity  review , th e n , g o es  an  inquiry  in to  o r 
co n sid e ra tio n  o f  th e  e ffe c t o f  the  ju ry ’s a p p lica tio n  o f  a g g rav a tin g  a n d  m itiga ting  
fac to rs th a t  c u lm in a te  in a  decision  as to  w h e th e r  o r  n o t to  re c o m m e n d  im position  
o f th e  d e a th  s e n te n c e . In th e  e v en t th e  ju ry  d e te rm in e s  th a t  th e  w e ig h t o f  m itiga ting  
fac to rs  ou tw e ig h s th e  e ffe c t o f  any agg rava to rs  a n d  d o e s  n o t re c o m m e n d  the  c a p ita l 
penalty , th e  c o u r t ’s a u th o r ity  to  im pose  sen ten ce  is e ssen tia lly  u n ch an g ed : in o rd e r  
to im pose  th e  99 -y ear m a n d a to ry  sen ten ce , th e  c o u rt m ust find  ev id en ce  o f  a t  lea s t 
one  o f  th e  s ta tu to ry  fa c to rs  listed  in A S 12.55.125(a); if it d o e s  n o t, it h as  d isc re tio n , 
w ithin th e  ran g e  id en tif ied , to  d e te rm in e  the se n te n c e . In sh o rt, th o u g h  th e  sp a n  o f  
p u n ish m en t fo r a  c a p ita l felony  p ro p o se d  by the  m e a su re  is re la tive ly  large, sp a n n in g  
from  20 y ears  to  99 y e a rs  o r  d e a th , the  range  o f  th e  p o ssib le  se n te n c e  th a t  th e  
d e ^ e n d ^ t  ~facet:. sh o u ld  n o t^ r n  a n d  o f  itself, give rise to  a  successfu l E ig h th  
A m e n d m e n t-b a se d  ch a llen g e .

IV

As a conc lud ing  p o in t to  th is m em o , I w an t to  ra ise  a  q u e s tio n  n o t re la te d  to  y o u r 
inquiry.

I had  no t th o u g h t a b o u t it until now, bu t the  re se a rc h  I u n d e r to o k  in th e  p re p a ra tio n  
o f this m em o  ra ise d  a q u e s tio n  in my m ind a b o u t th e  h an d lin g  o f  execu tions, th e  
a tte n d a n c e  o f w itn esses , a n d  cov erag e  by the  m ed ia . T h e  bill b e fo re  you  is s ilen t on  
the  su b jec ts  o f  a t te n d a n c e  a t an  execu tion  by w itn esses  a n d  o f  p re ss  access to  
execu tions. ^  D o  you  n o t w an t to  give those  su b jec ts  so m e  c o n s id e ra tio n ?  O n e  
o r th e  o th e r , o r  b o th , c o u ld  b eco m e  a  d isp u ted  to p ic  giving rise  to  fu tu re  litiga tion .

JB C :lm b:gc
93-21 l.lm b

m  It appears that some 36 states now authorize imposition of the death penally. 
Table 8.3, "State Death Penalty (As Of October 1990), set out in The Book of the States. 
1992-1993 Edition, pp. 549 - 551. Of them. 12 have laws that specifically authorize the 
presence of members of the media during an execution. 21 authorize the presence of selected 
public members to witness an execution, and 4 permit the presence only of certain specially 
designated officials and friends or relatives of the condemned who arc invited to be present 
by the condemned. Noted in footnotes 13 and 15. pp. 1043 - 1045, "First Amendment 
Analysis of State Regulations Prohibiting the Filming of Prisoner Executions," Geo. 
Washington Law Review 60 (1992), pp. 1042 -1080. (Vermont, identified in the compilation, 
has, in fact, revised its statute defining first degree murder for which the death penalty may 
be imposed lo eliminate provisions for the imposition of capital punishment, though its body 
of statutes continues to contain sections that spell out the circumstances for confinement and 
execution of condemned prisoners.)


