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For'once,.xhe tobzccc lobby is right']

.'American Tobacco firms routinely bombard the
public .;with .transparently bogus or., self-serving e
rhetoric.-' - S

“Listeninglto -the industry line, you'd think that
there's'still'some doubt, smoking causes cancer, that
tobacco firms are disinterested guardians of the First
Amendment and that smokers have made rational;
fully- informed decisions to take up their addictive
and life-shortening habit.

«"But"there is one instance where the' tobacco. :
industry."has a legitimate point. The move by.some
firms-to ban all smoking by ail employee's — not just
at work,-but off the job, too — is an illegitimate
intrusion on workers''privacy,

mSome’5000 firms refuse to hire smokers, according '
to The New .York Times. A case from Indiana .drew
national attention earlier this year when-"a woman
was fired because a random drug test showed 'she’d
been smoking cigarettes at home. ‘e MYT. iy

Smoking isn’t..the only unhealthy habit that'gets,
workers in trouble-..with* nosy employers. Best'Lock?’;,
Corporation’of Indianapolis bars its workers 'from*

drinking alcohol — any'time,anywhere. The city of ;
Athens, C-a, even went so0 far as to reject job :
applicants with high cholesterol levels. o e

How do employers rationalize trying to run their
workers' private lives? The hest answer they can give
is that bad habits like smoking or drinking can drive
up their health insurance hills.

When that's the case, firms have good reason to
charge those workers higher insurance premiums. But
they don’t have any grounds to tell employees how to
live their lives outside of working hours.

In the workplace, only one question should matter:
How well co workers co their jobs? As long as what
employees do on their own time doesn't affect their
job performance, it's none of their e clovers'
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THE NATIONAL BLACK CAUCUS
OF STATE LEGISLATORS
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NBCSL GENERAL ASSEMBLY MEETING
DECEMBER 6, 1991
LAS VEGAS, NEVADA

RESOLUTION ON EMPLOYEE PRIVACY

WHEREAS: It has come to Lie attention of ihe National Black Caucus of Stat.
Legislators Lias individuals have been fired from their jobs or disadvantaged r
other emplo?;m_ent anc compensation decisions for smoking tobacco Drexiucts in Lit
privacy of their homes: and

WHEREAS: There is a Igrowing trend in ,0b classification nonces nubiished ir
daaly newspapers to stipulate "smokers need not apply" and "nonsmoken only":
an

WHEREAS: Twenty-one state legislatures have enacted legislation protecting
employee privacy; and

WHEREAS: Tne National Black Caucus of State Legislators believes ir.
individual pnvacy; and

WHEREAS. The National Black Caucus of State Legislators believes tha;
employment decisions should be based soiely on an individual’s job skills,
training and performance

THEREFORE BE IT RESOLVED: The National Black Caucus of State
Legislators supports legislation that would make it unlawful for employers to
refuse to hire or to discharge any individual, or otherwise disadvantage any
individual, with respect to compensation, terms, conditions or OFrlvneges of
employment because Lie individual i3 a smoker or non-smoker; an

The National Black Caucus of State Legislators supports legislation that would
make it unlawful for an employer to require as a condition of emDloyment that
any employee or applicant for employment abstain from smoking or usmlq tobacco
products during nar.working hours, provided the individual complies with
applicable laws or policies regulating smoking on the premises of the employer
during working hours.
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SIMEKERS HAE RGHTS—IUBET A THE TABAGCO GCUMPANES

ast s_prmg, a Georgia State Sena-
tor Introduced intd committee a
N srrokers'-rights” bill outlawing
disc.imination against people who
_the job. la Dbe "ensuing
week, the lieutenant governor's office
ot 3 flood of phone “calls suPportlng
e law. So man% in fact, that the
phone system broke down.
A stron% (ﬁ(rass-roots response from
the good Tolk of Georgia’
Yes, to some extent. But
these complaining constitu-
ents got 3 little "help from
Philip. Morris Cos. When
Georgia residents called &
toll-fiee hotline, they heard
a recorded _message lam-
basting the lieutenant gov-
ernor—who was against the
bill—for interfering with
smokers' rights, _
prairie fire: The TECOFdIng
then encouraged callers t0
"stay on the” line—we can
connect you to hi3 office
right now, toD-free." Hence,
the flood of alb. A Philip”
Morris  spokesperson  says.
We want to make it easler
for consumers to voice their concerns.”
The Georgia bill was ultimately with-
drawn. But 20 other states have passed
similar legislation. Anosmoking and
health groups warn, however, that
these laws are ncft some "prairie. wild-
fire_among state legislators,” as Walk-
er P. Merrymaa, vice-president of the

; Tobacco Institute, describes them,

J

Rather, they represent a campaign by
the deep-pocketed tobacco companies

to counter the antismoicng movement.
Replies Tobacco Institute” spokesman
Thomas Lauria: "These bills are put
t ou%h by the acLu and the AJLCIO.
The tobacco companies simply heIP
smoker3'-right3 groups that have al-
ready formed.” _

_Edrly this year, a bill that would Rro-
hibit compariles from refusing to hire
smokers or firing people who smoke

was introduced in_the state legislature
of New Jersey. The tobacco Traustry
hired  lobbyists to_Pet lawmakers fo
vote for “the hill Phl[l{r)] Morris
also blanketed the state with support-
the-bill letters. R.J. Reynolds Tobacco
Co._{_omed In, using videotapes, sample
petitions, and shide shows to help smok-
ers start activist groups. Ultimately,
the measure passéd the  legislature,
and the governor allowed it to become

MAGAZINE ARTICLES

law ‘without his signature in July.
.Tne tobacco companies also target
big businesses opposed to smokers™
rltqhts bills, Last year, the New York
State Legislature” passed a broadly
worded law that-wouid have prohibited
companies_from forbidding any Ielgal
actméy off the Pb' 18, Eastman Ko-
dak Co., and other businesses wrote
strong lec™ra a%alnst the bill, arguing
that it would let emPJoyees

ignore corporate contlict-of-

interest policies. Governor

Mario M. Cuomo Yetoe-d it,

Now, another version is

about to be presented to

Cuomo. This time, however,

there is no outcry from ISM

and Kodak. The reason: To-

bacco companies are big

buyers of ihm computers

and materials for cigarette

filters made by Kodak.

Rather than risk their ac-

counts, the-companies have
withdrawn from the debate,

say state government offi-

cials and sources close to

the companies. Neither Ko-

~ dak nor 1BM wOl comment

on their change of heart, sa){)mg only

thesy take no position on the bul

urveys show that employees sre
concernéd about employers' législating .
their lifestyles. Aware of this, says Jo-
seph Marx of the American Cancer So-
eery: "The tobacco companies are try-
ing” to elevate, smoking_ to a Civil
right"—and taking care Of business at

the same time. ~ ,
By Btiferia Xor.rcd irt AUants
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Does acompany have the right to

controlyour life-style?

*W-.lj’f - ¢ :
3GN.NTE COOK WAS A realm costs or promoting i "healthier

hospital uitcnJant in Rhode Is- mAorkciace." a numoer of companies have

hnj with jn excellent job :tz- ‘inst.ruted policies :c penalize certain work-

- . When she Tied to gel ajob ers Tamer 3rc2caist;na System, for in-

.at a boip.uii wtwrs she had previously stance. sirr.piy won't hue smokers. The

- . worked, hcwevar.. she found the door His: Lack C-pcratror. in Ir.dianaooiis pto-

. closed Because Cook weighed 31i hicits employees from drinking alcoholic

pounds, her rormcr emcteyere ceneveu cra:  beverages €VEN Junng then off-hour*, Al

their worker's ccmsensadon costs m:gn: L-Ksui Lniem.tocnai. Inc., workers who

m e i: they rehired aer. "1fyou lo>e weight, uncke or are \i::aerv/e;gr.. or overweight

you’il be conivOered.” 'he was told. Aher .;a> accut512- far ar,n:_a health mscmnee.

Ah:.;:j .trying me falling to drop cetow .ICO Some comcames. according ui the ACLU.

fr_r. j pounds. Cock lilrcl suit, new pending in ever, car emp.osees from nigh-risk activie
federal court. :.eS suer, as r.aing motorcycles.

Cook's supporters see her is the targe! of Siu-b policies are increasingly under

! Sdangerous tnrr.d—the desire or companies  challenge: Twenty states nave passed laws

A -, to control employees' behavior ooth on 2nd mlimiting the r.gnis of companies to impose

' off :he joo. tr.-rugr. hiring :nd employment  lifa-srv - requirements cn workers  But

v ’praccces. "This as an example of Big Fred H .. prasnier.. or he Society u Pro-

.fclpjt’Srtxhec ir work." says Stcve.n Brown. the fessional Benefit Administrators, maintains

j executive direcior o: the Rhocn Island aha: companies’ policies are instituted for

American Civil Liberties Union fACLUj. legitimate reasons. "An employes benefit

which is handling Cook's suit. "They arc  plan mould be viewed as acnntnc; between

essentially telling Ecnmc Cook that they employer anc employee,” he says. "If the

' car. control her life simply because twenty —employee is paying her own medical costs,

i'-“j.L,, or thirty years frarr. now she mi?hi cast the then she can behave any w«y she wunts. If

tC-jj-*.-1 ~te a little money * cot. titer, she is iskine something of value,

With the aim of lowenng skyrocketing jnd .should be expected to benave respon-

4. Do employers hayo tha right to

- use economic inconrtves to encourage

" healthy practices, sucn a

r charting overweight workers niorefor
health Imurance?
Q Yet'3 Ao

j- 1 Do employers have the rig?ht to make
v [if*~ttyio demands (such ts Torbiddin
" imokingj when worksn are on the job?
Q Fs'CD vo-3 Idon’tknow

2. Da employers havo the right to make
If/e-ityfa damands of norktn during their

g/Aboura?
K%C3 Vo J ldont know

3. If you aitsnered yes to number two,
which demand* do you think imo/oytri
have the right to make7
Cj Stuyiiif within u.*uj/ir EuuieUn*t
O -Vo intokine uf any tunt

AC drmkms at any unit
Q Au Sasurduui iporti

f dan <know

5. Which of the following would you be
willing to do In oraer to keep your cut font
job? (Check as marry as you want,
even rfyou're not, say, a imoker.|
3 Quit unaking
J Ljj* or 3ui/» urii,-nr
delrum f'rutn dnnkinj
any ulLcaliui
JA \,, t purttcifjtiir tn r\)kv sportt
3 Abone ofthe above

sibly and help minimize costs.”’

At U-Haul. corporate executives feared
they wouldn't be able to provide health care
for any employees unless they leak acr.on
io control health costs. The company's de-
cision to make selemed employees pay was
a logical extension of jtindsrd policy a
homeowners or auto insurance, says Public
IxuQmuuon Manager Melon Foley. "If
you have a smoke detector or lire extin-
guisher. you get a rebate. In our company,
if you don't smoke or you're not overweight
or underweight, you don't have to pcy."

Opponents of such policies fed they set a
dangerous precedent. “The premise of in-
surance is a pooled nsk. Once you son
pulling out groups, it undermines the pur-
pose,” iays Sally E. Smith, executive di-
rector, Nauonai Association to Advance rat
Acceptance. "If today it's fat people and
smokers, wno wiil it be tomorrow?”

Adds John Rosenthal, an ACLU spokes-
person: "Almost any personal choice can
have health insurance implications. If em-
ployers balance their begets by invading our
lives, virtually rvr yaspect of out personal
lives will be subjected to their control.”

Tel! us what yju think.

6, Hyour comﬁany wantod you to
make one of those changes and you
wsrwi't waffing, what would you do?
Q Quiz
Q Ignore the ruting and hopo

1 rcoutdn®t et caught
d. Lodge a/urmai proteit

dont know

BUaio feelfret to ctiinnuni on any
ofthese tjueiliom in thy jpaet prouidtd.
\lake yuuntlfheard. To eniure that
your ansu.trs reach tu in tune, please
moil then, within the nett mo weeks to:
"'[¢/ Is UViut you Thtnk," C’*<nuur.
-50 uustisun ,tvr., VAU tork V)

mi7 orfavit:rah



OVER 90 PER.

ccent of the respon-

dents to our Novem-

ber survey think that

company should not be sl-
ewed to prohibit its employees
-am encaging in certain types
behivior. such as drinking.

taoking and playing risk
oru. during their ort-hours. A(most half

 the respondents said that they would not
nange meir behavior to keep meir joes.
10 72 percent feel that employers can't
cyc tlx fight >ocharge eeunhealthy” work-
.rs more for health r.sunmue. ror more
Juila or tii* i.urvaiy, raid on

3 1.00 EMPLOYERS HAVE THE
.? RIGHT TO make LIFE-STYLE
£-v- DEMANDS (SUCH AS FORBIDDING
"f—\y SMOKING) w+EH WORKERS
m £ AREOHTHEJOB? \]

Y48 5 % sayyea
. I'm a sales rep for a computer company,
rnd pan of 'A/nat we sell is an image. It's
my company's right to make sure! project
'mhat image when | go out in the held.”
33% My m
" *Not allowing smoking in the office is
‘ne dung, but there should be designated
' -reaa for those of us who still wish to
“tercisc our nght to free choice!”
IS nr thvy don't know

< 2. DO EMPLOYERS HAVE THE
RIGHT TO MAKE LIFE-STYLE
DEMANDS GF WORKERS DURING
THEIR OfF-HOURS?

tr row Q<>c§fm octr
you thinnlt.

Do companies have

rightto dictate
hoars

behavior?

93percentsay no

the

o ff-
RAYE THE RIGHT TO MAKE?
30 % say staying wfthin

weigM guidelines

T-e err.gtcu wohmv weight and know |
W r non- “yx-rgj-wnett i’m caunc orooeriy
inti exercising regmarly A healthier person

maxes a r-tner worxcr.
34%.ay no drinking at any bren

" VJiar ceooie do dunng otf-hours can af- "-

feet the quality of their work. My co-work-

er s onnkmg proolcm has an impact on

everyone tn the office.”
16%uiy no invoking at anydnt*
“1f you smoke, you're going to get sick.

With oods like that, all employers should

demand their employees quit.”
Csay (0 hazardous sports

3 4. DO EMPLOYERS HAVETHE
RIGHT TO USE ECONOMIC
INCENTIVES TO ENCOURAGE
HEALTHY PRACTICES, SUCHAS
CHARGING OVERWEIGHT
WORKERS MORE FOR HEALTH
INSURANCE?

N T2% sayno

"I sur.br from an inactive thyroid eland ana

can't help that I'm a few pounds over-

utnvhi. | watch my cholesterol ana fat in-

erare. "Why srvouid 1 have to pay extra lor

93% sayno
‘Unless my lifc-style ntganvtiy affects
ny ability to perform on the Aob it's none
if my company's business what I do."
"1 work to support my life.don’tlive
3supportwork.”
4% uy yvs
“\ company has the nght to demar.a legit
mu noncomrovemal be.navior mem its
employees."
JS *jy they don't know /
_ «
? . IFYOQUANSWERED YES TO
NUVBER TWO, WHICH DEMANDS
30 v rj THINK EMPLOYERS

hcairn insuntDee.””

13%w tm

."17d rauier mv employer oner incentives
-to.en.courage ncaithy practices than oot
frier insurance henerits at all.”

1014 tay Uny oonh know

5. WHICH CF THE FOLLOMNG
wouLD YOU BE WILLING

TO DO IN ORDER TO KEEP
fOUR CURRENT 1087

4 0% say norva ef
Tte croico; iisiod u?ic-*

“1 don't need my company telling ¢
wnat’s wrong with my personal habiis.”

"At icy former company, the smoking a:
weight policy applied toemployees a-
spouses. Who are they to tell uswtut w

car. ana 'tdo jnqur.own he e7”
uy rWrtMimat an m<

any aIcohoI
”’1d|%\l rq |pl<kb,ecause of,company pot

15% txfonitjwrokk* A
“I've been trying to stop cranking fc
months. If my employer gave me in uic
mature, it wouldblustthethm gl need.’
119%My ncl p*rddp«t* lariakysporr
“ldon’t tee why people feel the need |
Bungee jump off bridges. Espeelilly if:
means higher insurance ratea.” * m?"
10%My lom or gala wnijjrt
“1f my company wanted me to maintain:
certain weight for better health. 1'd do it.
But if it w*a became of my looks, tha.
would be discaminatioa.!l.” - e %

$ 8. IF YOURCOMPANY WANTED
YOUTOMAKEONEOFTHOSE  _
CHANGES AND YOU WEKEJTT
WILLING, WHAT WOULD YOU DO?

55 % saylodss*

formal
"It's a short hop from ‘Doo't smoke ct
home' to “Who are you sleeping with7‘ to
‘Oon't have more than three kids." ”
15% ley txaor* tha rutng aod
bop« they don"t trt cutfrt
"1'd like to think that I'd protest, but 1
really fear losing my job.”
12%My qutt
"t'i quit snd move to Europe where, as
far is 1 know, they're not is stuck oa
moralizing ana controlling."
17% uy thxydon't'

fir ci« rum tht pruftfor ihil month "Aur>

IW —RLiO much doTyou vuU lo leuv
o t.-Tro:



) N ational
consumers
League

rounds ie*t

US ISih Slrs«t NW « Suite 328-N « Washington, DC 2Q00S + (202) 6°5-5140 Linda F. Golodner, Executive Director

January 15, 1992

Dear Editor:

Attached are a news release and report; on a special survey
commissioned by The National Consumers League on vital issues of
workplace privacy in Alaska. The survey is being released in Alaska
by the Older Persons Action Group.

The vast majority of those polled in Alaska believe that
employers and prospective employers have nc business asking
applicants and employees about religion, smoking habits, lifestyle,
outside hobbies and activities, and other personal, off-the-job
factors which have nothing to do with their ability to perform a
job. They also believe an employer has no right to force an
employee to change diet, stop smoking, or quit a second job. Those
polled iIn Alaska were also opposed to credit checks c¢n job
applicants and monitoring of personal telephone calls.

In spite of their opposition to such 1intrusions on their-
personal lives, many respondents reported that they or someone they
knew had had such an experience.

Because of -the importance of this issue and the overwhelming
reaction of people in Alaska to the questions we have put to them,
we have taken the unusual step of expressing the survey results to
Vou.

Sincerely,

President

LFG:jb
Attachments
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314 Lsin Street NW *Suite 516 W ashington. DC 30005 «(202) 439-9140

IMMEDIATE RELEASE
1992

FOR
January 16,

W ORKPLACE

ALASKA FEATURED
ON WHAT THE BOSS NEEDS

WASHINGTON, D.C.

People

the job and outside the workplace.

PRIVACY

in Alaska value

Linda F.Golodner, L'socur.va Ditocar

Linda Golcdnec
202-639-3140
Vera Gazaway
907-276-1059

CONTACT

SURVEY

IN MAJOR PUBLIC OPINION POLL

TO KNOW ABOUT EMPLOYEES

their privacy, on

The vast majority says that

the boss has no business asking questions about the private

lives, lifestyles,

and employees.
not ask these questions,
employer has done

they know,

Alaska was one of four states participating

released today by the National
Persons Action Group 1in Anchorage.
The other states were Arizona,
According to the Penn
Consumers

National League,

o Employers have no

job interviews.
o It 1is inappropriate
employee for personal matters

o Employers have no

and lifestyles of employees.

Linda F. Golodner,

Consumers League, said: “This poll

many other states - that Americans

privacy on the job and off the job.

significant number

f*ob*r3 >fair.m. Konac**’) Cidtm*n e Lix*r
PiiLi Vvii 2imocj-t e 2<r \*in i Vot

C<! oom:

many of those polled

such things either

Utah,
and Schoen Associates
Americans

right to ask

right to try to change personal

confirms what we have found

believe

of employers are

and off-wcrk activities of job applicants

Although most Alaskans believe employers should

reported that an

to them or to someone

in the survey

Consumers League and the Older

and Washington.

pell for the
clearly believe:

intrusive questions during

for employers to hire and fire an

unrelated to the job.

habits

executive director of the National

;r.
they have a right to
It also shows that a
tights."”

not respecting those

alum. 2r*$id*cr -

#*iievi

Hanarir/

* *jrr T kl'm



In releasing the report, Vera Gazaway, executive director of
the Older Persons Action Group, said: "The poll also reveals the
vast majority of workers in Alaska are adamantly opposed to
attempts by employers to force wupon them a company-blessed
lifestyle. Those 65 and over who were polled are in agreement with
the rest of the state's population. As far as they are concerned,
it's none of the boss's business who employees data, how much they
eat, whether they smoke, take part in a political demonstration,
hvid a second job, drive a motorcycle, or have pending workers'
compensation claims.

"As far as Alaska senior citizens and the general public are
concerned, the ability to perform the job should be the sole
criterion for winning and holding a job," she said.

|. NO RIGHT TO ASK

Overwhelmingly, those interviewed in Alaska said a prospective
employer has no right to ask the following questions:

a 38 percent, about an applicant's religion;

0 ggxpercent, whether applicant lived with member of opposite

0 84 percent, if applicant had elderly parents;

¢ 32 percent, whether applicantplanned to have children;

0 77 percent, if applicant smoked after  work hours;

0 59 percent, about hobbies andoutside activities;ar.d

0 53 percent, about applicant'smarital status.
[1. NO JUSTIFICATION FOR HIRING OR PTRTG

Those surveyed in Alaska were presented with nine examples of
activities that employees may pursue on their own time away from
work, their physical condition, and controversial opinions they may
hold. Respondents were asked if they thought it was appropriate for
the employer to base a decision to hire or fire cn these criteria;

* 8 Bl 1% J"SRRRRILE A0, LB

dated a perso fferent race.

0 93 percent said whether an individual drives a
motorcycle should not be a criterion.

0 91 percent said participating in political demonstrations
should not be a ba~ v for hiring or firing.



0 91 percent sajd it was i ropriate for employers . to
conglder whether an empn)ygep pgrt?cfpates F‘P\p mellng at a

racetrack.

0 74 percent said holdlnr% an unusual second job should not be
a con3|derat on ftor employers.

0 84 percent.said being overweight should not be a
conglderatlo In hir Png or fqung an individual.

0 95 percent said it .was inappropriate to base hiring or
?m%g on an Individual's Etﬂjppgrt For abortion, y

0 97 percent sajd it .was inapproptriate to base hiring or
?H%g on an |nd|V|dua|s EBpo%mon to a%ortlon Y

0 ercent It was inappropriate to e hirin
?lrlﬁg on w et er an In |vPcPua|O smcﬁ<ed a? work%ours

Il1. Nn RIGHT TO FORCE A CHANGF TN LIHKSTVLS

The vast majority of Americans believe that employers have no
right to force employees to change their lifestyles.

Here's the level at which survey respondents in Alaska

opposed employer rights in the following categories:

0 77 percent opposed employers monitoring personal telephone
conF\)/ersatlonpp 1oy J P P

0 PG eg%]e&gy%%%osed a prohibition of employees dating rival

0o Si percent opposed an employer's refusal to hire an
ovePwe|ght ppFr)son Poy

0 78 percent oppoced an employer's refusal to hire a smoker.

0 ercent opposed an employer's uirement that an
em oyee or IJOch appqlcantpc ange fn(s] I?wr dtlet

0 85 percent opposed requiring an employee to quit smoking.

0 63 percent qppo. _d an employer requiring an employee to quit
’ s%con (H)P pioy q g ploy q

0 67 ercent opposed employers performing a credit check on a
progpectlve FéFr)npoyee ployers J

TV. PERSONAL EXPERIENCE
The poll also asked Alaskans if they or anyone they knew had

aver been asked any of the types of questions they objected to from
employers. Sixty percent said they had been asked about their
marital status;

0 45 percent, about outside hobbies and activities;

0 21 percent, about their religion;

01 rcent about whether or not they planned to have
?HPderen; y o



0 15 percent about whether or not they smoked away from the
workplace;

0 Tpercent,  whether they hadelderly parents; and

0 GRercent whether they lived with a non-family member of
e opposite sex.

Seventeen percent reported personal experience with monitored
personal telephone conversations;
0 17percent, credit checks onprospective employees;
15percent, required to quita second job;
13 percent, refused to hire an overweight person;
10 percent, refused to hire a smoker;

7 percent, required an employee or applicant to quit
smpo ing: q pioy pp q

| li f '
gmpp%gggtfmr%r%ldm?glemPoyee gr applicant from dating an

0 aligtercent, required an employee or applicant to chance

Nine percent of those polled indicated they or someone they
knew had been denied a job or fired because of a weight problem?
- 0 7 percent because of an unusual second job;

-0 ercent hecause of participation in a political
de?nonstratlon P P P

0 3percent for smoking away from the workplace;

0 4percent for dating a person of a different race;

mo 2percent fordriving a motorcycle;

0 2peicent for gambling at a racetrack? and

0 lpercent forsupporting or opposing abortion.

The Penn and Schoen poll, conducted in December 1991 on behalf
of the National Consumers League, was bhased on a random sample of
609 respondents in Alaska. The margin of error in the survey is +/-
four percent,

The National Consumers League, founded in 1899, is a private,
non-profit consumer advocacy organization concerned with workplace
and marketplace issues.

1
o o o o

o
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Management Services, Inc.
Two Wisconsin Circle, Chevy Chase, Maryland 20815-7003 « 301/961*9800  Fax 301/951-5h44 « Telex 261029

‘fhoniM H. Porterfield, Jr.

Vice President Direct Dial: 301/961-9877

January 28, 1992

Mr, Art Jacobhs
7060 Saturn Circle
Anchorage, Alaska 99504

RE: Alaska Statute of Response

Dear Mr. Jacobhs:

Pursuant to our telephone conversation of last Friday, Victor O. Schinnerer and
Company hasconducted four special claim studies which measure when claims
are brought against design professionals in relationship to project date of
substantial completion. The studies cover a period of twenty-four years as

follows:

* 1964 Study of,570 claim files

* 1983 Study of 159 claim files

= A New York State Specific Study covering claims filedin 1981,
1982 arid 1983

® A New Hampshire State Specific Studycovering claims filed in
1984 through 1988

As evidenced by all four studies the vast majority of claims filed against Design
Professionals are brought within six years of substantial completion usually
involving parties to the construction process. Claims filed more than six years
after substantial completion almost always involves users of the project. The
fact that design professionals may be sued in these instances in no way
equates to negligence in their performance of professional services going back

5, 10, 20 and more years.

SCHINNERER CLAIMS" STUDY
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MAriiaem«nt Servtco, Inc

The studies also reinforce our belief that there is a legitimate argument to be
made for a Statute of Repose. In view of the complexity of the construction
process isunrealistic to expect parties involved inthe design and construction
of any projectto defend stale claims brought many years after theirinvolvement
with the project has ended; and while normally defensible these claims
represent atremendous financial burden in terms of direct out of pocket cost,

time and money.

A special statute does not impose an unfair burden on an injured party hecause
it direct him or her to seek redress from the owner or occupier of the project,
the party who is most likely to be responsible for the injury and the one in the
best position to have prevented it.

If you have any questions regarding the enclosed material or if we can be of
any further assistance, please let me know.

Cordially,

1M
VOS/THP/im¢
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VICTOR 0. SCHINNERER & COMPANY INC.
SPECIAL CLAIM STUDY
DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within # of Claims % of Claims Cummulative Percentage

One 73* 45.9 45.9
Two 22 13.8 59.7
Three 13 8.2 67.9
Four 13 8.2 76.1
Five 12 7.5 63.6
Six 9 5.7 89.3
Seven 5 3.1 92.4
Eight 5 3.1 95.5
Nine 0 0 95.5
Ten 2 1.3 96.8
Than Ten 5 3.1 99.9
159 99.9 99.9

*Based on CNA"s records, roughly 32.5% of these claims were brought prior
to the date of substantial completion.

Study is based upon a review of 250 CNA files set up between December
1979 and October 1980.

The Date of Substantial Completion was established from information
secured from CNA claim records.

159 flics contained sufficient documentation which could be used for
the purpose of this study.”
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evidence that;

Most claims against design professionals are initiated
within a few years of a project"s substantial

completion.

Claims made 10 years after a project"s substantial

completion are the result of Iinadequate maintenance by
those responsible for a facil-ty, at the time of the
claim< not the result of 1inadequate service by the

original design professionals.

Claims made 10 years, or more, after substantial
completion rarely result in damage payments by the

design professionals.

are incurred by the courts,

plaintiffs, defendants and 1insurance companies 1in
processing claims occurring 10 or more years after a
project"s substantial completion.

A statute of limitations based on empirical claimB data
would benefit tho public and all 1involved

professionals.
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Senator Tim Kell February 3,1993
%a?rman Laboryand Commerce Committee Y

Ca Itol B ddrn m 1
Juneau, A aska 99%82
RE: Senate Bill No. 73

Dear Senator Kelly:

You have requested the Alaska Profe srrfnal Desrﬁ]n Council’s &PDC)
osrtron on the current enate BrII 13, dealing with the Statute of eose

oup of AtOO |ce sed design gro essipnals, statewdde
ggcreetslgsts 10 profe srona architectural, engineering an surveyrng

We have been Wor#ang since the old statute was declared ynconsti utrorhal
7, 10 put In force a new i&;tatuteo ré)ose Our position Is that t

new statute will ad ress the following point

Encoura e Constructron |n Alaska
rovrg cces to the Courts .
Provide rtectron ere Protection is Due
. Aid in Limiting Insurance Rates

Encourage Construction in Alaska
The statute will encourage desrgn professionals to continug to desrg
P%tectsw ich are new a drnr}] vatrvevw hout the worry of fong te
1Dl |tg/ T |s oesnotmean atwe ave construction pro ectswrth
ang S ua |t3/t anwe FO now, it simply will allow the design
fessro reasonably limit' his risk HavrnPast tute o frepose will
ecrease operating costs for de %ngrofessronasrnt fstate
tisa act attrn]espent)rn efens arnstany 0 a whetEer
It be true or meritless, IS born the esr ssrona sole ?/ f
statt(rjte ofreﬁgsewould eun ar otheva aorr of those nvoIve In
esrg constructron TJ rovementst re oert man
Y)vhom ale forced to Pa efense arnstun oun char esa fi are
rought into suits solely to mcreaset epotentra poolo money for
Pa mentto clal ants Natrona&lrtwas oun gero Schinnerer
urance Co., tha orever rspent by a a er e(en mgacase a
esign ro £ssioNa wr hours, Thisexpen rture? time and
enereyre uces produ trv g rarnso eratrri resoyrces, and affects the
utu osrtrve tlook of & firm, This results in a esrtanc towards
Innovall n efen |veor|entat|ontowarscrents ger esrn eesand
an overall increase c0ftto the public. esign pr efsrona wants to
rérovr e the best 0ss1b eservrc A nroteatbe public utilizing current
odes and a professional standard of care

2F



lﬂ]owde E%u | Access to tiie Courts
estatuh oesnoArestrtctaccessto the (iourts Plamtlffsc n still bring aCtIOit

alnst ot ers inclu |ngede5|% ﬁro essionals nthe case of e5|genpro gssionals

h* th em]t[t)stﬁj l ence*mor erto nave a case. Oth erwtse
esatute acttonaterl ars. An]t/ é)eo action can be brought

without proqf of "gross negslgence prlorto Oyears. This is con5|stentW|th45

her states in the United States
£tlestatute or}r art|e3|nvolvedW|hdeS| r%e(t:ts Astudy

%oose IS fair to allg

onesy (itor Schinnerer sfates th at96r8% calm

prro essional’s ﬂre brou twithl 1P ears 0 substant|al com t|on0 lect
he statute wi (ilt (t t e u rom extensive, merd fless cases %/mgu t elr
%r system. It tectthe pubh(i [om spen mg then mon Y claims
which, as proven |nnat|o a statistics, result in no monetary ayment othe
70% ofthettme Thestatute doesnotprotect?emg rofessional swcf
nentufna %orasaresuto gro[s)sne gence raud, fraudulent concealment,
irau uent |srepresentat|on or breach ofan expresswarranty design prOJects

which are a ha7ard

Prowde Protection where Protection is Due
e3| n rot ectis more of a process than an end product Due to the
com eX| econstrucn? progessa roject |snotI|keaman factured
proc tcontlnu% to evolve ar} change up to and fterthesu stantl%

D rm It tot Ui

com et|on ate e3|Ig ession oint of be gS t
the contractor hds the OH ctwt teovers htog est n professiona
Pertodtca ly and the qwn [] en fakes overcont% of th epro ctan rpamtﬁms
mPr?vesornegIects it T prOJect neversta stse ame I |n |ts |

hnl demgrherorcontractorshou not he re |ttJ ? ible orever(s (r;t at
app%nst ro(gece oung thegro ects;f or an unlimitéd pe |od of time.
Ittst erefore reasonanle that arter s of chan qsorne glectthe design
professionals and contractorsarenothe responsible for all claims.

Aidin L|m|t|nﬂ Insurance Rates

Victor O, Schifinerer, the onlﬁlabllltymsurance carrier in the State of Alaska,

has stated that ha mgastatu eho reposeV\él neither increase or decrease our
Insurance in the short term. They indjcated that insurance rates are not directly

Eed to this item, encenojaffec r]g them |n|5|aln¥erlfovert|me many suits are

rought ag Inst’ esqn professionals, es ec'it Itless ones, the costs of
Hur%nce aemgnw construction wi A statute of repose I?
elp 1 mit this and thus Imit insurance rate mcre ses over time, which wi Il help

to keep all insurance rates down.

states have passetit statute of re[ttose Ieptslcatton since it91 Alaska ] gsone of
Jhstatesta}t as ruled |tunconstl utIO‘t urrently js_one of 5 states
t Ctare In the process, 0 msmﬂ new ergts atlon Senate B|I 73 wit és new
Indings section, Inclusion of licehsed Ge era Contractors. and an extended ten
year time period will have a broader basis for passing constitutional scrutiny.

Legislative Liajson Compmittee
?gsf(aPro essional Design Council
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February 9, 1993

ble Tim Kelly
Commerce Committee
ate Senate

e Honora
hor and
aska St
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Juneau, Alaska 99011

RE: SB 73 relating to the time -for filing certain civil actions.

Dear Senator Kr-11y:

The NFIB/Alaska, National Federation of Independent Business of
Alaska, membership is com,orlsed of 3000 small and independent
business ci-‘ners, On behalf of our members | want to offer our

support to SB 73.

During the year, the field staff of NFIB/Alaska visits literally
thousand of small businesses in the state. One recurring theme our
staff continues to hear is concern with the cost of insurance.

h
a
I

O

In response to our 1991 poll of members on liability insurance the
members that wrote comments about Liability Insurance, expressed a

sense of frustration. Although the% had no claims or a few minor
claims, their cost had increased. everal members commented they

no longer carried liability insurance due to the cost. Anything,
you can do to help lower their cost, | am sure would be greatly
agrﬁreclated. We would urge you to move SB 73 on to tha next
committee of referral.

On the 1991 NFIB/Alaska ball
our members about their Liabili
determine the current extent of

The following is| the result of the 1991 NFIB/Al aska ballot
questions regarding liability insurance:

Are yBu having trouble obtaining liability insurance coverage for
your-business?

of we conducted an extensive poll of
bility Insurance, We sought to

a
|
any problems.

Yes 15.9% No 80.7 Undecided 3.3%



In recent year.®, have you experienced a rate increase in your
liability insurance fa*~ the same amount of coverage?

Yes 72,7V. No 20.87. Undecided 6.47.

If you answered "Yes" to question 8a how much did it increase?
Increase Increase
0 to I0Y, 25. 11 51 to 757, 3.8
11 to 25% 41.07, 76 to 100% 3.3%
26 to 507, 19. 1% More than 100% 1. 17,

Have you had to reduce your protection through increased
deductibles or reduced coverage limits because of rising costs?

Yes 39.17. No 57.07. Undecided 3.97.

Have you ever had any claims against your general liability
Insurance?

Yes 11.3% No 88.3% Undecided 0.4%

NFIB/Alaska hopes this information regarding the views of small

business owners on liability insurance will be useful to you. If

Kou,have any questions regarding this information, please do not
esitate to'contact me.

| look forward to workhw% with you on this and other issues of
importance to the small businesS mambars of NFIB/Alaska.

Sincerely,

NFIB/Alaska
State Director



FISCAL NOTE i

\
STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 4, 1993

Title: "An Act relating to the time for filing certain
civil actions...

Sponsor Senator Kelly

Requestor: Senator Kelly

EXPENDITURES/REVENUES:
OPERATING FY % FY %

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 als

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1006 GF/Program Receipts

1006 GF/MHT1A

OTHER

TOTAL 0

FJLL-TIME 2l
'PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

1

Prepared by: Richard 1. Peques, Director
Division: - Administrative/Services/bivision ) 7

Approved by Commissioner  Charles E Cole. Atto3 ~ General
Agency: Department of Law

BILL NO. SB 73

Department Affected:  Departrrent of Law
BRU: Legal Services
Component:  Operations

COMPONENT SERIAL NO. (0093

FY % FY 97 FY 98
0 4 0
0 0
0 It

Phone: 465-%672

Date:  February 4, 1993

Date  February 4. 1993

FY @



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 73
1993 LEGISLATIVE SESSION

ANALYSIS (Continued!:

This bill amends the statute of repose for architects and engineers,
AS 09.10.055. This bill generally deals with private ti .actions and, for the
most part, the state is not involved, except where i1t may be a plaintiff with
a design claim of its own. The state usually relies on contract law when it has
a claim of this nature. It is therefore not anticipated that the bill will have
a fiscal impact on the Department of Law.

Page 2 of 2
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FISCALNOTE
Revision Date _ _ 5 Deﬂartment Affected: Alaska Court System
Title: An Act relating to the time for filing 8RU: Trial Courts
certain civil actions Components:

Sponsor
Requestor:  Senate Labor & Commerce COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAN J& STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING
CAPITAL
REVENUE
FUND SOURCE
FUNDING:  (Thousands of Dollars)
1003GF MATCH
1005 GF/PROGRAM RECEIPTS
100SGF/MHTIA
OTHER

TOTAL
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY 93) Impact: ~ None

ANALYSIS:  (Attach a separate page If necessary)
No fiscal impact

Prepared by:  C. S. Christensen IIl. Staff Counsel Phone;
Division: Alaska Court System Date: 02/08/93
Approved by:  Arthur H. Snowden, I, Administrative Director T W 7 ¢
Agency: Alaska Court System ] ' Date: 02/08/93

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(les).
Rev 1/93 Page 1 of 1



Alaska State Legislature’

SENATOR TIM KELLY

OlYiciul 1) jsine”s Stale Cagitol
Juneau, AK 99801-1182

MEMORANDUM

TO: Senator Robin Taylor, Chair
Senate Judiciary Committee

FROM: Senator Tim Kelly 4 ¢
DATE: February 10, 1993
RE: SB 73 - Liability of Design/Construction Professionals

| respectfully request that you schedule SB 73 for a hearing before the
Senate Judiciary Committee at the Committee's earliest opportunity.

Attached you will find my position paper, a fiscal note, letters of support
from the National Federation of Independent Business of Alaska and the
Alaska Professional Design Council, legal opinions from the Department of
Law and LAA's Division of Legal Services, and other pertinent back-up.

Please note that this legisiation did pass the Senate last year before
dying in the House Labor & Commerce Committee.

Your timely consideration is appreciated.



Alaska State Legislature

o SENATOR TIM KELLY ,
Official Business Slate Capitol
Juneau, AK 99801-1182

SPONSOR STATEMENT FOR SB 73:
LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska Legislature enacted a six year statute of repose
for suits against design professionals. The rationale was that it seemed
reasonable to assume that after a facility had been utilized safely for six
years, the facility itself should be deemed safe. A balance needed to be
struck between the interests of potential plaintiffs and the interests of
potential defendants, who have a right to be free from suit after the
passage of a reasonable amount of time. Without such a statute, design
professionals and others in the building trade are subject to an almost
indefinite period of liability, even though a facilities" "safeness" becomes
increasingly affected by operation and maintenance activities, as ' "Il as
improvements, over the life of the facility.

In 1988, the Alaska Supreme Court, in Turner Const. Co. v. Scales,
ruled the statute (AS 09.10.055) wunconstitutional, as it violated Article 1
of the Alaska Constitution, the provision guaranteeing ec,ual protection
under the law. (See attached opinions from LAA’s Division of Legal
Services and the Department of Law).

SB 73 would repeal the six year statute of repose and re-enact a 10
year statute of repose in its place. While the same constitutional
concerns exist, it may now survive the court's scrutiny. Under current
law, there is no longer joint and several liability, so liability would not be
shifted to another party.

In addition, immunity would not kick in until 10 years from the date
of substantial completion, rather than six. (An attached study from a
major insurer of design professionals indicates 9 3% of all claims
against design professionals are brought forward within 10 years of
substantial completion.) It does not grant immunity if the injury or
property damage resulted from "gross negligence."

While this legislation is admittedly in a "constitutional grey area",
it is necessary to provide reasonable protection for design professionals.



WALTER J. HICKEL, GOVERNOR

y‘ I¢]! PLEASE REPLY TO:

[] 1031 WEST4THAVENUE. SUITE200
ANCHORAGE ALASKA 99501-1904

DEPARTMENT OF LAW PHONE:  (807)269-5100

FAX: (907)276-3697

[ KEY BANK BUILLING
OFFICE OF THEATTORNEY GENERAL 100 CUSHMAN ST., SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907)451-2311
FAX® (907) 451-2346

21 P.0. BOX 110300 - STATE CAPITOL
JUNEAU, ALASKA 99311-0300

PHONE: (907)455-
FAX: (007) 465 2417

February 5, 1993

The Honorable Tim Kelly

Chair
Senate Labor and Commerce Committee
P. O. Box V

Juneau, AK 99811
Re: Senate Bill No. 73

Dear Senator Kelly:

You have requested our office to comment on Senate Bill
No. 73. Last legislative session our office provided comments to
Senator Halford on CSSB 109(2d Jud.); Senate Bill No. 73 is nearly
identical to last year's CSSB 109(2d Jud.). Our concerns with this
type of legislation remain the same. Therefore, we enclose a copy
of our comments on CSSB 109(2d Jud.); these comments apply with
equal force to current Senate Eill No. 73. W have discussed this
matter with your staff member, Josh Fink. Please contact me if |
can be of further assistance to you on this matter.

Sincerely yours.

CHARLES E. COLE
ATTORNEY GENERAL

By:
Sarah J. Felix
Assistant Attorney General

SJFrprm
Attachment

cc: Kris Lethin, Legislative Liaison
Governor's Office

Charlie Ccle
Attorney General
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The Honorable Tim Kelly February 5, 1993
Chair |5age 2

Senate Labor and Commerce Committee

Bruce Botelho
Deputy Attorney General

Deborah Behr, Assistant Attorney General
and Regulations Attorney

Susan Cox,
Assistant Attorney General



WALTERJ. HICKEL. GOVERNOR
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' L IM ) h Ik REPLY TO:
DEPARTMENT OF LAW [1 1031 W 4th AVENUE SUITE ZOO
/ ANCHORAGE, ALASKA 99501-1994
PHONE: (907) 276-3550
OFFICE OF THEATTORNEY GENERAL t FAX: (907) 276-3697

[J 1st NATIONAL CENTER
February 24! 1992 100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

EIIR) BOX K—STATE CAPITOL
JUNFAU, ALASKA 99911-0300
. PHONE: (907) 465-3600
The Honorable Richard W. Halford, Senator FAX: (907§ 46)3_5295

Chairman, Senate Judiciary Committee
Capitol Bldg., Room 103

P.O. Box V

Juneau, Alaska 99811

Re: Senate Bill No. 109
File No. 663-92-0389

Dear Senator Halford:

You have requested the administration's position on the
February 5, 1992, work draft of CSSB 109(2d Jude). Because our
office cannot speak for the administration we are, by copy of this
memorandum, forwarding your request to the governor's office. Wk
will address legal issues presented by this draft of the bill.

As we understand it, the work draft seeks to minimize
potential constitutional problems associated with prior versions of
the bill. Although the work draft improves upon prior versions, we
do not believe this draft eliminates potential equal protection

problems.

The work draft contains findings to justify the bill and
would create a new 10-year statute of repose in AS 09.10.055.
Previous versions of the ©bill did not include findings and

specified a seven-year statute of repose.

However, the bill as revised continues to present a grey
area in light of the concerns raised by the Alaska Supreme Court in
Turner Construction Co., Inc. v. Scales. 752 P.2d 467 (Alaska

1988). As you are aware, the court in Turner struck down a six-
year statute of repose then existing in AS 09.10.055, finding that
the statute violated the state constitution's equal protection

clause.

We agree with Mike Ford's February 3, 1992, memorandum to
you that the legislation may not dispose of the constitutional
concerns raised by the court in Turner. The Turner court found
that the purpose of AS 09.10.055 was to "encourage construction and
avoid stale claims by shielding certain defendants from potential
future liability.”™ Id. at 471 (citation omitted). Although these
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were found to be legitimate government purposes, the court
determined that they were not substantially related to the means
used in the statute, which was to exempt design professionals from
liability. Id. at 471-72.

The findings that would be added to the bill by the
February 5 work draft arguably present a new justification for the
bill. However, the court in Turner apparently was not persuaded by
the type of justification set out in these findings. Id. 1/
Furthermore, it is not clear that extending the statute of repose
from six to 10 years would <cause the court to find the
legislation's means substantially related to its purpose. Thus, it
is arguable that the significant constitutional problem identified
by the court in Turner remains.

We acknowledge thit the post-Turner elimination of joint
and several liability and contribution in Alaska may well impact a
court's analysis of any new legislation creating a statute of
repose. The Turner case was decided in the context of joint and
several liability, meaning that "each tortfeasor whose negligence
is a proximate cause of an indivisible injury remains individually
liable for all compensable damages attributable to that injury.”
Id. at 471. Under the Uniform Contribution Among Tortfeasors Act,
AS 09.16.010 — 09.16.060, a party found to be at fault, wbo paid
damages to a plaintiff, could seek to recover contribution on a pro
rata basis from another liable tortfeasor who had not previously
paid the plaintiff. The Turner court acknowledged that the statute
of repose essentially eliminated this statutory right of
contribution in some circumstances; for example, "whenever an
unprotected owner is 50% at fault and a protected contractor is 50%
at fault, the wunprotected owner would be 100% liable for all
damages, without a remedy for contribution.” Tiirner. 752 P.2d at
471. Thus, in such a situation the statute O repose served to
shift the liability among joint tortfeasors. 3/ , at 472.

The passage of Initiative Proposal No. 2 in 1987 resulted
in the repeal of statutory contribution and elimination of the
common law doctrine of joint and several liability. See 1987
Initiative Proposal No. 2, secs. 1 and 2; AS 09.17.080. By
statute, in all actions involving fault of more than one party, the
court is to enter judgment on the basis of several liability in
accordance with each party's percentage of fault. AS 09.17.080.
This means that, ideally, no tortfeasor should be held accountable

1/ It is noteworthy that the court in Turner expressly referenced
cases from other jurisdictions that had considered these types of
justifications, yet the Turner court failed to uphold the statute
of repose as some other courts have on these grounds. Turner. 752

P.2d at 471.
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for anything but its own share of the damages it caused. |If this
were the case, it could eliminate the Turner court's concern anout
shifting liability for defective design and construction from

designers, architects, engineers, and construction contractors to
owners and material suppliers. Turner. 752 P.2d at 472.

Whether the tort reform initiative actually prevents
shifting of liability among tortfeasors remains to be seen. While
that is the theme of thel987 initiative, there are several
gquestions about practical application of the principle that are not
addressed by the initiative. For example, AS 09.17.080(a) directs
the trier of fact to allocate the percentage of fault attributable
to each partv to an action; yet, it is unclear whether and by what
means the universe of parties is to be defined. Specifically, may
a defendant add other tortfeasors as parties to the case, now that
statutory contribution has been repealed? If the plaintiff is
allowed to limit the defendants to an action, will those defendants
who are named be permitted to a.rgue that fault should be allocated
to entities who are not participants in the litigation? How these
issues are resolved by the courts will determine whether Alaska has
purely several liability, or whether only the parties selected by
a plaintiff to be defendants will carry the burden of liability.
If the latter situation 1is the case, a statute of repose that
insulates certain professionals from suit may still have the effect
of shifting liability, albeit indirectly, to others who are not so

protected. 2/

The ~ - ort found '"no substantial relationship
between exempting n professionals from liability, shifting
liability for defects 'e design and construction to owners and
material suppliers, and the goal of encouraging construction."
Turner. 752 P.2d at 472. As pointed out above, it is questionable
whether tort reform has eliminated the possible shifting of
liability among potential defendants that is posed by the work
draft of CSSB 109 (2d Jud.). Moreover, it is unclear whether the
court would find the means of this legislation to be substantially
related to the end of encouraging construction in Alaska.

2/ Wk note that, even if pure several liability is the rule in
Alaska, it can cause a shifting of liability from the defendants to
the plaintiff. If a percentage of fault is allocated to a
defendant who is judgment-proof, the plaintiff will not be able to
recover that percentage of the judgment from any other defendant
and the plaintiff will therefore bear the burden of that
defendant's fault. This feature of tart reform would not, however,
necessarily impact the court's examination of SB 109's differential
treatment of certain types of potential defendants.
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For the foregoing reasons, we believe that the February 5
work draft of CSSB 109 is in a constitutional grey area. W have
no suggestions at this time on ways to improve the legislation’s
chances of passing constitutional muster. We hope this responds to

your request. 3/

Sincerely yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: Sarah J.-rexxjc
Assistant Attorney General

By:
Assistant Attorney General

SJF/SDC:jp/jal

cc: Bruce Geraghty
Governor's Office

Deborah Behr,
Legislation and Regulations

3/ We also agree with the observation in Mike Ford's February 7,
1992, letter that proposed AS 09.10.055(c)(1) is ambiguous and
should be revised to specify that the statute of repose does not
apply to an action against a person who was in actual possession
and lawful control of the improvement at the time the defect caused

the personal injury, death, or property damage.



DIVISION OF LEGAL SERVICES
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MEMORANDUM January 22, 1993

SUBJECT: Limiting liability of certainconstruction professionals - (Work
Order No. 8-LS0446\A)

TO: Senator Tim Kelly

FROM: Michael F. Ford

Legislative Counsel

I wanted to alert you to a constitutional equal protection issue raised by this work
draft. As explained in this memo, the bill draft does appear to violate the
constitutional provision guaranteeing everyone the equal protection of the law
contained in Article I, section 1, of the Alaska constitution.

Section 2 of the draft repeals and "“ee”acts AS 09.10.055. As repealed and reenacted,
the statute would require that an action against a construction professional for
personal injury resulting from a defect in construction be brought within s”sscn years
of the substantial completion of the construction, with certain exceptions. The
existing version of AS 09.10.055 was held to be in violation of the state equal
protection clause and struck down by the Alaska Supreme Court in Turner Const.
Co.. Inc. v. Scales. 752 P.2d 467 (Alaska 1988). A careful reading of the court’s
decision in that case reveals that AS 09.10.055 as repealed and reenacted in the draft
still appears to violate the state equal protection clause. The key portion of the
court’s decision was that the apparent purpose of AS 09.10.055, that of encouraging

construction, was not substanfi * -lated to the means used to achieve the purpose,
exempting design profession;. . liability. While AS 09.10.055 as repealed and
reenacted in the draft has been ved in a constitutional sense by removing the

distinction between types of design professionals that are exempt from liability, the
significant constitutional problem identified by the court in Turner Const. Co. Inc.

remains.

The right to bring a lawsuit against a particular person is a significant right that to
be restricted, must pass the fair and substantial relationship test described in State
v. Erickson. 574 P.2d 1 (Alaska 1978). The test generally requires that the state must
show that the classification or in this case the exemption, bears a fair and substantial
relationship to a legitimate governmental goal. The exemption from liability given



Senator Tim Kelly
January 22, 1993
Page 2

to construction professionals in the draft is the means used to achieve the apparent
goal of the hill, of encouraging construction. This method was specifically found by
the court to be a method that was not substantially related to the purpose of
encouraging construction. Turner Const. Co. Inc. at 472. Therefore, unless another
purpose exists, the draft appears to violate the state equal protection clause in the
same manner as the existing language of AS 09.10.055 does.

Two additional points deserve to be mentioned, however. A significant portion of the
court’s analysis in Turner Const. Co. Inc. focused on the fact that by exempting
construction professionals from liability, that liability was being shifted to unprotected
parties, such as the property owner. It is unclear if the court’s equal protection
analysis would change if the court were to consider the changes in the law of civil
liability made in 1988 that prevent liability from being shifted to another party. See
AS 09.17.f80(d). However, given the fact that the property owner is still not
exempted from liability under the draft, | don’t believe that this would change the
court’s conclusion that the exemption given to construction professionals is not
substantially related to the goal of encouraging construction. It should also be
pointed out that the Colorado Supreme Court did reach the opposite conclusion in
deciding this issue. In Yarbro v. Hilton Hotels Corp.. 655 P.2d 822 (Colo. 1982), the
court upheld a statute providing an exemption from liability to certain construction
professionals against lawsuits filed more than 10 years after substantial completion
of the project.

Please contact me if you have further questions.

MFF:gc
93-054.glc
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that the former record owner would have
received the notice, would have prevented
foreclosure by paying off the State’s iien,
and then would have allowed Emerson to
continue his adverse possession. The caus-
al connection between the allegedly defec-
tive notice and Schnabel’s present predic-
ament is too attenuated to confer standing
upon him.

The causation aspect of standing has
never been well developed by this court
However, federal courts have addressed
the issue at length. To have standing in
federal court, a litigant must show that but
for the challenged action, his injury would
not have occurred. See Worth v. Seldin,
422 U.S. 490, 504-08, 95 S.Ct 2197, 2207-
2210, 45 LEd.2d 343, 358-59 (1975) (in a
challenge of restrictive zoning practices,
litigants lacked standing because they
failed to allege facts showing that, "absent
the respondents’ restrictive zoning practic-
es, there is a substantial probability that
they would have been able to purchase or
lease in Penfield”). In Svnon v. Eastern
Kentucky Welfare Rights Org., 426 U.S.
26, 40-45, 96 S.Ct 1917, 1225-1227, 48
L.Ed.2d 450, 462-64 (1976), the Court held
that the causation requirement of standing
is not merely prudential, but is mandated
by Article 11>

In Alaska state courts, standing restric-
tions are prudential, rather than constitu-
tionally mandated. In this case, the party
entitled to notice was the 1957 record own-
er. That person, whomever he may be,
does not claim that the notice was defec-
tive. Under these circumstances, it is im-
prudent to entertain such a claim by one
who was not injured by the alleged viola-
tion. To do so would be a misallocation of
judicial resources.

Schnabel’s alternative basis for standing
is that he seeks to protect not his own
rights but the rights of a third party—
namely, the former record owner. A liti-
gant can have standing to protect the con-
stitutional rights of a third party when a
special relationship exists between the two,

3. The worth and simon opinions have been

criticized, primarily because the Supreme Court
required such a high degree of certainty in the

SCALES Alaska

and when the third party's rights would
otherwise go unasserted. This court al-
lowed standing on this basis in Wagstaffv.
Superior Court, Family Court Division,
535 P.2d 1220, 1226 (Alaska 1975). How-
ever, in Schnabel’s case, this basis for
standing is totally inapposite: Schnabel
seeks to vindicate the rights of the former
record owner not to protect that person,
but instead to possess adversely against
him. In other words, Schnabel is not an
appropriate representative.

For these reasons, | would affirm the
superior court's holding that Schnabel
lacks standing. As for the defense of lach-
es, | agree that it would otherwise bar
Schnabel’s claim. However, a person who
lacks standing to raise a claim cannot un-
reasonably delay in asserting it

[YNMISTIM

TURNER CONSTRUCTION COMPANY,
INC., Petitioner,

V.

Robert SCALES and Kip
Clapper, Respondents.

Phillip IVERSON d/b/a lverson
Construction Company,
Petitioner,

r.

DeWayne B. CARSON and Robert J.
Kottre d/b/a K & W Doons,
Respondents.

Nos. S-1429, S-1600.

Supreme Court of Alaska.

April 1, 1988.

Action was brought against construc-
tion company and others for loss as result
of fire in apartment complex. The Superi-

oruva! connection. seel. Tribe. American con-
stirulionad Law 129-34 (2d ed. 1988).
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or Court, Third Judicial District, Anchor-
age, Douglas J. Serdahely and Joan M.
Katz, JJ., ruled six-year statute of repose
unconstitutional and petitions for review
were filed. The Supreme Court, Burke, J.,
held that six-year statute of repose on suits
against design professionals violated equal
protection clause of State Constitution.

Affinned.

1. Limitation of Actions «=165

Statute of repose differs from statute
of limitations in that formsr may bar cause
of action before it accrues, because statute
begins to run from specific date unrelated
to date of injury so that cause of action
thus precluded is damnum absque injuria,
loss without remedy, while in contrast,
statute of limitations begins to run when
plaintiffs cause of action accrues or is
discovered and thus operates to prevent
plaintiff from sleeping on his or her rights.

2. Constitutional Law <8=422(2)

Injured party's interest in invalidating
six-year statute of repose on suits against
design professionals was as great as that
of materialmen or defendant in possession,
so that injured party had standing to assert
claim that statute violated equal protection
clause of State and Federal Constitutions
because it did not protect all defendants
similarly situated and two-year savings pe-
riod unfairly discriminated against parties
injured in seventh and eighth year after
construction. AS 09.10.055; Const Art 1,
§ 1, U.S.C-A. ConstAmend. 14.

3. Constitutional Law <£=213.1(1)

When plaintiff challenges statute on
state and federal equal protection grounds,
first question Supreme Court must consid-
er is whether constitutional claimant as-
serts fundamental constitutional right or
statute uses a suspect classification and if
answer to either question is yes, then stat-
ute is unconstitutional under federal stan-
dard absent compelling state interest U.S.
C.A. ConstAmend. 14; Const Art 1, § 1

752 PACIFIC REPORTER, 2d SERIES

4. Constitutional Law <*=249(3)
Limitation of Actions «=4(2)

Six-year statute of repose on suita
against design professionals classified de-
fends.ts based on their occupation or na-
ture of work they performed and classified
plaintiffs based on time of their injury, so
that neither was Buspect class, and right
asserted was interest in suing particular
party, which was not fundamental constitu-
tional right, but as interest in redressing
wrongs through judicial process was signif-
icant one, compelling state interest stan-
dard did not apply and Supreme Court
would analyze significant constitutional
claims asserted under fair and substantial
relationship test of State Constitution.
Const. Art. 1, 88 1, 7.

5. Constitutional Law 0=249(3)
Limitation of Actions «=4(2)

There was no substantial relationship
between exempting design professionals
from liability, shifting liability for defective
design and construction to owners and ma-
terial suppliers, and goals of encouraging
construction, and thus six-year statute of
repose on suits against design profession-
als violated equal protection clause of state
constitution. AS 09.10.055; Const Art 1,

S1L*

PauJa Williams and Dan Cadra, Law Of-
fices of Roy W. Matthews IIl, Anchorage,
for petitioner Turner Const Co.

Kenneth P. Jacobus, Hughes, ThorenesB,
Gantz, Powell & Brundin, Anchorage, for
petitioner Philip lverson.

Joseph A. Kalamarides, Kalamarides &
MacMillan. Anchorage, for respondent Rob-
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan-
ik, Gilmore & Feldman, Anchorage, and
Jeffrey D. Jefferson, Nordstrom, Steele &
Jefferson. Kenai, for respondent DeWayne
B. Carson.

Before RABINOWITZ, CJ., and
BURKE. MATTHEWS, COMPTON and
MOORE, JJ.
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OPINION

BURKE, Justice.

The question in these consolidated cases
is whether AS 09.10.055, the six-year stat-
ute of repose on suits against design pro-
fessionals. violates the Alaska Constitution.
The superior court ruled the statute uncon-
stitutional. We affirm.

I. FACTS AND PROCEEDINGS

Turner Construction v, Scales, File'No.
S-1429. Robert Scales suffered property
damage when a fire occurred in the Winter-
brook Apartments in 1984." Turner Con-
struction Company built the apartments in
1978. Scales sued Turner Construction and
others for his loss, alleging in part that the
fire was caused by Turner Construction's
negligent construction and installation of a
fireplace.

[L] Turner Construction asserted that
Scales' cause of action was barred by AS
09.10.055, the six-year statute of reposel
governing actions against design profes-
sionals such as architects, engineers and
contractors, and moved for judgment on
the pleadings. Scales moved to strike the
defense on the ground at the statute is
unconstitutional.  Superior Court Judge
Douglas J. Serdahely granted Scales’ mo-
tion, concluding that AS 09.10.055 violates
the due process3 and equal protection4
clauses of the Alaska Constitution.

Iverson v. Carson, File No. S-1600. De-
Wayne B. Carson was injured in 1985,
while attempting to install an automatic
garage door opener in his home. Phillip
Iverson built the home in 1978; the garage
door was originally installed by a subcon-
tractor.

1 Given the procedural posture of these cases,
we must assume the allegations in the plaintiffs’
complaints arc true. Freeycr Storage V. Arm-
strong Cork, 476 Pa. 270. 382 AJd 715, 717
(2978).

2. Astatute of repose differs from a statute of
limitation in that the former may bar a cause of
action before it accrues, because the statute be-
gins to run from a specific date unrelated to the
date of injury. Acause of action thus precluded

Seven months after his injury, Carson
sued Iverson and the subcontractor. lver-
Bon moved for summary judgment, based
on the six-year statute of repose, because
Carson was injured six-and-a-half years af-
ter substantial completion of the improve-
ment Superior Court Judge Joan M. Katz
denied Iverson’s motion, concluding that
AS 09.10.055 violates the equal protection
clause3 of the Alaska Onstitution.

1. THE STATUTE

The statute in question was enacted in
1957. It provides in part

(@ No action, whether in contract ...,
in tort or otherwise, to recover damages
(1) for 3 deficiency in the design, plan-
ning, supervision or observation of con-
struction or construction of an improve-
ment to real property; (2) for injury to
property, real or personal, arising out of
a deficiency; or (3) for injury to the
person or for wrongful death arising out
of such deficiency, may be brought
against a person performing or fur-
nishing the design, planning, supervi-
sion or observation of construction, or
construction of an improvement more
than six years after substantial comple-
tion of an improvement

(b) Notwithstanding the provisions of
(a) of this section, in the case of an injury
to property or the person or an injury
causing wrongful death, which injury
occurred during the sixth year ajler
substantial completion, an action in
tort to recover damages for the injury
may be brought within two years after
the date on which the injury occurred.
In no event may action be brought more
than eight years after the substantial
completion of construction of an improve-
ment

is damnum absque injuria, a loss without a
remedy.

In contrasr. a statute of limitation begins to
run when the plaintiffs cause of action accrues
or is discovered. It operates to prevent a plain-
tiff from sleeping on his or her rights.

3. Alaska Const, art. 1 § 7.
4. Alaska Const, an. I, § 1
3. 1d
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(c) Nothing in this section shall be con-
strued as extending the period prescribed
by the laws of the state for the bringing
of any action.

(d) The limitation prescribed by this
section shall not be asserted by way of
defense by a -person in actual posses-
sion or control, as owner, tenant, or
otherwise of an improvement at the time
a deficiency in an improvement consti-
tutes the proximate cause of the injury
or death for which it is proposed to bring
an action.

AS 09.10.055 (Emphasis added).

The House Judiciary Report notes that
this section “places a ... statute of limita-
tion on lawsuits against architects, design-
ers and builders." 1967 House Journal
261. It is clear, however, that the House
intended to enact a statute of repose. An
explanatory report by the Judiciary Com-
mittee stated in part:

[T]he time begins running upon 'substan-
tial completion' of the improvement; con-
sequently this bill limits not only the
bringing of the cause of action, but in
effect prevents the cause of action from
arising when an injury occurs after the
time limitation has expired. An action
b~sed on a defect not discovered until
after the time limitation has expired
would likewise be precluded.

ld. at 365.*

I1l. EQUAL PROTECTION

[2] Scales and Carson argue that AS

09.10.055 violates the equal protection
clauses of the state and federal constitu-
tions because (1) it does not protect all
defendants similarly situated and (2) the
two-year savings period in subsection (b)
unfairly discriminates against plaintiffs in-
jured in the seventh and eighth years after
construction.  The design professionals
contend that the injured plaintiffs lack

6. AS 09.10.055 is one of many state statutes
enacted as a result of a concerted national lob-
bying effort by design professionals sparked by
an increase in their potential liability for design
and construction defects. Sec, c.g.. Collins.
Limitation of Action Statutes for Architects and
Builders—Ai Examination of Constitutionality,
29 Fedh of Ins.Couns.0. 41. 44-45 (1978).

standing to challenge the statute on the
first of these grounds, because the plain-
tiffs are not members of the class of unpro-
tected defendants. The design profession-
als further contend that the statute is con-
stitutional.

Standing. The injured plaintiffs’ first
constitutional claim is based on the rights
of third parties—potential defendants, such
as owners and tenants, who are not pro-
tected by the statute.7 Every court which
has addressed the issu- has concluded that
persons such as the plaintiffs are proper
parties to 'ssert this claim, because they
are precluded from asserting their own
rights against a."Tendants who might other-
wise be liable; the statute narrows the
group against which recovery is available.
McClanahan v. American Gilsonite, 494
F.Supp. 1334, 1342-44 (D.Col0.1980); Ski-
buya v. Architects Hawaii, 65 Hawaii 26,
647 P.2d 276, 282 (1982). The injured plain-
tiffs' interest in invalidating the statute is
as great as that of the materialman or the
defendant in possession. Klein v. Catala-
no, 386 Mass. 701, 437 NF.2d 514, 523
(1982). We find this reasoning persuasive,
therefore, we conclude that the injured
plaintiffs have standing to assert the equal
protection challenge.

[3] Equal protection. When a plaintiff
challenges a statute on state and federal
equal protection grounds, the first question
we must consider is whether the constitu-
tional claimant asserts a fundamental con-
stitutional right or the statute uses a sus-
pect classification. State r. Erickson, 574
P.2d 1, 12 (Alaska 1978). If the answer to
either question is “yes," then the statute is
unconstitutional under the federal standard
absent a compelling state interest Id.

[4] This statute classifies defendants
based on their occupation or the nature of
the work they perform; it classifies plain-
tiffs based on the time of their injury.

7. The statute expressly excludes from its protec-
tion owners, tenants and others in possession.
AS 09.10.055(d). Most courts construe the stat-
ute to exclude materialmen and manufacturers

of component parts as well.

a ko
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Neither is a suspect class. The right as-
serted is the interest in suing a particular
party, which is not a fundamental constitu-
tional right; nonetheless, the interest in
redressing wrongs through the judicial pro-
cess is a significant one. Wilson v. Munic-
ipality of Anchorage, 669 P.2d 569, 572
(Alaska 1983). We, therefore, conclude
that the compelling state interest standard
does not apply and we may analyze the
significant constitutional claims asserted
under the fair and substantial relationship
test of the state constitution. Eridcson,
574 P.2d at 12

«

(Adut* 1983)

treatment of owners and tenants at com-
mon law, such as the larger class of poten-
tial plaintiffs which may sue design profes-
sionals, the legal theories available to those
plaintiffs, and the common law defenses
available only to landlords and tenants.
Freezer Storage, 382 A.2d at 718-20. Oth-
ers cite the possibility of defective mainte-
nance and alterations. Yarbro, 655 P.2d at
827-28.

Various justifications are also found to
support the distinction between material-
men and design professionals.* One argu-
ment is that, because materialmen provide

[5] ~ We next examine the statutory pur-standard goods manufactured by standard

pose to determine whether it is a legitimate
exercise of the state's police power. Id.
The purpose of the statute is to encourage
construction and avoid stale claims by
shielding certain defendants from potential
future liability. See Yarbro v. Hilton Ho-
tels, 655 P.2d 822, 825-27 (Colo.1982). We
believe that these are legitimate govern-
ment purposes.

The final step is to examine the means to
determine whether they substantially fur-
ther the statutory purpose. Erickson, 574
P.2d at 12. In doing so, we do not hypothe-
size facts which would sustain otherwise
questionable legislation. Isakson v. Rick-
ey, 550 P.2d 359, 362 (Alaska 1976).

Scales argues that AS 09.10.055 is uncon-
stitutional because it fails to protect own-
ers, tenants, and materialmen, while pro-
tecting others who are similarly situated,
such as architects, planners, engineers, and
construction contractors.  Turner Con-
struction contends that there are substan-
tial differences between these groups justi-
fying the statutory distinction.

Many courts have suggested distinctions
to justify the challenged classification.
The exclusion of owners, tenants, and oth-
ers in possession is most often rationalized
by the fact that such persons have continu-
ing control over access to and maintenance
of the property. Klein, 437 N.E.2d at 522-
25; Freezer Storage, 382 A.2d at 718.
Some courts also point to the different

8. For purposes of argument, we assume without
deciding that AS 09.10.055 does not protect ma-

processes, they may be held to higher qual-
ity control standards than the design pro-
fessional, whose work is often unique and
cannot be completely tested. Klein, 437
N.E.2d at 524; Freezer Storage, 382 A.2d
at 719. In other words, buildings are more
complex than their component parts.
Freezer Storage, 382 A.2d 3t 719. Fur-
thermore, design professionals have special
expertise; they should be encouraged to
experiment and their creativity should not
be stifled. Klein, 437 N.E.2d at 524;
O'Brien r. Hazelet & Erdal, 410 Mich. 1,
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these
diverse rationales. One effect of the stat-
ute of repose is to eliminate the statutory
right of contribution among tortfeasors.
In Arctic Structures v. Wedmore, 605 P.2d
426, 435 (Alaska 1979), we ruled that the
Uniform Contribution Among Tortfeasors
Act, AS 09.16.010-.060, did not abolish the
common law rule of joint and several liabili-
ty; therefore, each tortfeasor whose negli-
gence is a proximate cause of an indivisible
injury remains individually liable for all
compensable damages attributable to that
injury. It follows that whenever an unpro-
tected owner is 50% at fault and a protect-
ed contractor is 50% at fault, the unprotect-
ed owner would he 10C7o liable for all dam-
ages, without a remedy for contribution.
The statute of repose, therefore, does not
entirely abrogate liability for defective de-

terialmen or manufacturers,
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sign work, but Bhifts it Thus, the poten-
tial interest of joint tortfeasors in obtaining
contribution, in addition to the claimant's
interest in suing a particular party, must
be considered.

In our view, there is no substantial rela-
tionship between exempting design profes-
sionals from liability, shifting liability for
defective design and construction to own-
ers and material suppliers, and the goal of
encouraging construction. The shift of lia-
bility to unprotected parties decreases their
incentive to build in corresponding measure
to the increased incentives of protect.-u par-
ties. If anything, the disincentive on the
part of owners may be greater than their
proportional measure of liability shift, be-
cause they may be liable for a product over
which they have no control. Moreover, de-
sign defects may be catastrophic, and ex-
perimental designs shift correspondingly
greater unknown risks to owners, giving
them even more reason not to finance con-
struction. Thus, we believe that the statu-
tory means are not substantially or ration-
ally related to the ends. We conclude that
AS 09.10.055 violates the equal protection
clause of the Alaska Constitution.

The decisions of the superior court in
File Nos. S-1429 and S-1600 are AF-

FIRMED.

Robert MERRY, Appellant,

T.
STATE of Alaska, Appellee.
No. A-1635.

Court of Appeals of Alaska.

March 25, 1988.
Rehearing Denied April 12, 1988.

While defendant was on probation for
misconduct involving contro"ed substance
in third degree, defendant pled no contest
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to another felony. The State then moved
to revoke defendant’s probation based on
the second felony conviction. The Superior
Court, Third Judicial District, Anchorage,
SJ. Buckalew, Jr., J., revoked defendant’s
probation and imposed sentence of three
and one-half years, and defendait appeal-
ed. The Court of Appeals, Coata, J., held
that; (1) court's later imposition of consec-
utive sentence after mistakenly imposing
concurrent sentence did not constitute dou-
ble jeopardy; (2) court's pronouncement of
sentence outside presence of defendant and
his counsel constituted harmless error; and
(3) imposition of sentence for probation vio-
lation after violation was considered as ag-
gravating factor at another sentencing pro-
ceeding did not violate double jeopardy.

Affirmed.

1. Criminal Law «=189

Once sentence is legally imposed and
not subject to change under criminal rules,
double jeopardy bars court from increasing
sentence. U.S.C-A. ConstAmend. 5.

2. Criminal Law «=»189

Court’s later imposition of consecutive
sentence after mistakenly imposing concur-
rent sentence did not violate constitutional
provisions prohibiting double jeopardy; it
was clear from sentencing record that
court made mistake and that court intended
to impose consecutive sentence. U.S.CjL
ConstAmend. 5.

3. Criminal Law <£=987

Not every correction in judgment re-
quires presence of defendant; however,
sentencing is critical stage of criminal pro-
ceeding, at which defendant should be
present

4, Criminal Law <=1177

Court’s pronouncement of sentence
outside presence of defendant and his coun-
sel constituted harmless error, where de-
fendant was given notice of fact that court
had made change in sentence on record and
defendant never asked court to repro-
nounce sentence in his presence.
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Senator Robin Taylor
Chair, Senate Judiciary
Alaska State Capitol
Juneau, Alaska 99801-1182

re: SB 73, Liability of Design/Construction Professionals

Dear Senator Taylor,

The Alaska trial lawyers oppose SB 73 which is currently in Senate
Judiciary.

This bill attempts to overturn a recent Alaska Supreme Court
decision and to establish a ten year statute of repose for suits
against construction design professionals. First, the bill is

manifestly unfair to the innocent victims of negligently designed
buildings. Second, it may well be stricken as unconstitutional by
the Alaska Supreme Court. Third, enactment of SB 73 is unlikely to
have any appreciable effect on the insurance premiums paid by
design professionals. Finally, passage of this bill may result in
significant additional social service costs to the State of Alaska.

I have enclosed two position papers on the bill. Both were written
by Russ Winner. If you wish additional input on this issue from
the Alaska trial lawyers, please do not hesitate to call.

Thank you.

ft-

Debra C. Grave
Executive Director
dch/encl.
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S.B. 73: LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, engineers and contractors concerning their negligence
in the design or supervision of construction of a building in
Alaska. It was widely criticized as unfair: If a building
collapsed during the seventh year after its construction Kkilling
its inhabitants, no suit could be filed against the negligent

architect, engineer or contractor. Accordingly, a number of
superior court decisions in Alaska had ruled that the statute was
unconstitutional. Each of these cases settled, however, before

they were reviewed by the Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company, Inc. v. Scales, 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as unconstitutional under the Alaska equal protection
clause. Applying the sliding scale of judicial scrutiny, State v.
Erickson. 574 P.2d 1, 12 (Alaska 1978), the court found that the
right to bring a suit for damages was a significant right, and that
legislation restricting that right must bear a ™"fair and
substantial relationship™ to a legitimate purpose. The court found
that the purpose of the statute was to encourage the design and
construction of buildings in Alaska.

The Turner court then found that this statute did not
effectively further this purpose: Although it protected
architects, engineers and contractors, it did not protect owners,
tenants and materialmen. Thus, individuals in this latter group
might be sued after the six year period. Under the law regarding
joint and several liability in existence at that time, a defendant
in that group might then be held liable for up to twice his
percentage of fault. In light of this, the court viewed AS
09.10.055 as, in effect, a statutory shifting of liability from
design and construction professionals to owners, tenants and
materialmen. Since this latter group would continue to have a
disincentive to construct buildings, the court reasoned, the
purpose of the statute was not served by its provisions.
Accordingly, the statute was found to violate the state
constitution's equal protection clause.

Since Turner, the Alaska voters approved an initiative
abolishing joint and several liability. Now, each defendant is
liable only for his percentage of fault. There is no possibility
of shifting of liability from architects, engineers and contractors
to owners, tenants and materialmen. The narrow basis for the
Turner court's rejection of AS 09.10.055 is arguably no longer
present.



Seizing on this possibility, SB 73 has been introduced before
the Alaska Senate by Senators Kelly, Leman, Halford, Pearce and

Frank. In essence, it amounts to an effort to reenact AS
09.10.055, with slight modifications, and to overturn Turner. It
replaces the six year limitation with a ten year limit. It makes
it clear that contractors are protected. (AS 09.10.055 was

somewhat unclear on this point, although the supreme court treated
it as covering contractors as well as architects and engineers.)
It makes it clear that it 1is an absolute statute of repose,
expressly overriding the discovery rule of AS 09.10.140.

As was true earlier, this construction statue of repose is
obviously unfair to innocent victims of negligently designed or
constructed buildings. Other constitutional challenges to the
validity of this bill, if enacted, couJdd be presented. However, it
is not a certainty that the Alaska Supreme Court would accept these
arguments and again strike the bill, if it becomes enacted.
Accordingly, the bill should be stopped now, and should not be
enacted by the Alaska legislature.
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TO: Senator Taylor, Chair of SenateJudiciary
Senator Halford, Vice-Chair of Senate Judiciary
Senator Jacko
Senator Donley
Senator Little

PROM: Russell Winner
DATE: February 11, 1993
RE: SB 73, Liability ofDesign/Construction Professionals
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On behalf of the Academy of Trial Lawyers, | have been asked
to express our strong opposition to SB 73. This bill attempts to
overturn a recent Alaska Supreme Court decision and to establish a
ten year statute of repose for suits against construction design
professionals. First, the bill is manifestly wunfair to the
innocent victims of negligently designed buildings. Second, it may
well be stricken as unconstitutional by the Alaska Supreme Court.
Third, enactment of SB 73 is unlikely to have any appreciable
effect on the insurance premiums paid by design professionals.
Finally, passage of this bill may result in significant additional
social service costs to the State of Alaska.

In 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, planners and engineers concerning their negligence in
the design or supervision of construction of a building in Alaska.
It was widely criticized as unfair: |If a building collapsed during
the seventh year after its construction injuring or Killing its
inhabitants, no suit could be filed against the negligent design
professional. Accordingly, a number of superior court decisions in
Alaska had ruled that this statute was unconstitutional. Each of
these cases settled, however, before they were reviewed by the
Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company. Inc. v. Scales. 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as unconstitutional under the Alaska equal protection
clause. Applying a sliding scale of judicial scrutiny, State v.
Erickson. 574 P.2d 1, 12 (Alaska 1978), the court found that the
right to bring a suit for damages was a "significant right,” and
that legislation restricting that right must bear a '"fair and
substantial relationship™ to a legitimate purpose. The court found
that the purpose of the statute was to encourage the design and



construction of buildings in Alaska, and that this was a legitimate
purpose.

The Turner court, however, found that AS 09.10.055 did not
effectively further this purpose: Although it protected design
professionals, it did not protect owners, tenants and materialmen.
Thus, individuals in this latter group, who were also necessary
participants in the construction process, might be sued after the

six year period. Further, wunder the Ilaw regarding joint and
several liability in existence at that time, a defendant in that
latter group might then be held liable for up to twice his
percentage of fault. In light of this, the court viewed AS
09.10.055 as, in effect, a statutory shifting of liability from
design professionals to owners, tenants and materialmen. Since

this latter group would continue to have a disincentive to
construct buildings, the court reasoned, the purposes of the
statute were not served by its provisions. Accordingly, the
statute was found to violate the state constitution's equal
protection clause.

Since Turner, the Alaska voters approved an initiative
abolishing joint and several liability. Now, each defendant is
liable only for his percentage of fault. AS 09.17.080. There is
no possibility of shifting of liability from design professionals
to owners, tenants and materialmen. Arguably, wunder a narrow
reading of Turner, the basis for the court's rejection of AS
09.10.055 is no longer present.

Seizing on this possibility, SB 73 attempts to reenact AS
09.10.055, with some modifications, and to overturn Turner. It
replaces the six year limitation with a ten year limit. It appears
to protect contractors as design professionals, at least insofar as
they are involved in the design phase of a construction project.1
Further, SB 73 can be read as expanding AS 09.10.055 by protecting
contractors in their construction activities (as opposed to their
design activities) as well: It applies inter alia to '"negligence
in the construction ... of an improvement to real property.”
Finally, SB 73 makes it clear that it is an absolute statute of
repose, expressly overriding the discovery rule of AS 09.10.140.

SB 73 should not be passed. First, as was true earlier, this
bill is obviously wunfair to innocent victims of negligently
designed or constructed buildings. By way of example, suppose the
roof of an elementary school <collapsed -eleven years after
completion of construction due to an engineering firm's negligent
calculation of the roof's ability to carry a snow load. Under SB

1 AS 09.10.055 was somewhat unclear on this point. However,
the supreme court in Turner treated it as covering contractors
involved in the design process as well as architects and engineers.

752 P.2d at 471.



73, no recovery could be had against the responsible engineering
firm or its insurer for the deaths or injuries of the school’'s
children. Likewise, the school district could not recover from the
engineering firm or its insurer for the cost of repairs to the
school roof.

Second, SB 73 may well be found unconstitutional by the Alaska
Supreme Court for the same reasons as AS 09.10.055. The court
would likely apply the same equal protection analysis as it did in
Turner. Jince innocent victims of negligently designed buildings
would be deprived of the "significant right"™ of access to the
courts, SB 73 would survive judicial scrutiny under the Alaska
equal protection clause only if it bears a "fair and substantial
relationship™ to its purpose of encouraging the design and
construction of buildings in Alaska.

As was true under the prior statute, the statute of repose of
SB 73 would not protect owners, tenants, and materialmen. As the
supreme court noted in Turner, these are all essential participants
in the construction of improvements on real estate. To exempt some
but not all of the necessary participants in the construction
process would not have the desired effect of encouraging the design
and construction of buildings in Alaska. The wunprotected
participants could still be found liable, under the discovery rule,
even after the ten year statute of repose of SB 73.

It is true that after the recent initiative, these unprotected
participants can be found liable for only their percentage of
fault, rather than double that amount. Thus SB 73 does not effect
a partialshifting of liability from the protected to the

unprotected participants, as did AS09.10.055 before the
initiative. Nonetheless, even after enactment of SB 73 the
unprotected participants would still have a disincentive to engage

in the construction process. Accordingly, the Supreme Court may
well strike SB 73 for the same reason it struck AS 09.10.055 in
Turner: it fails to bear a substantial relationship to encouraging
the design and construction of buildings in Alaska. Owners,
tenants, and materialmen would still be liable and might still balk
at playing their roles in the construction process.

Construction statutes of repose have been struck as
unconstitutional in a number of ouher states besides Alaska. These
decisions rely on a variety of grounds, including equal protection,
due process, or the prohibition against special legislation. The
Alaska Supreme Court, when called upon to review SB 73, might well
strike it under any of these provisions of the Alaska constitution.
Accordingly, before considering passage of this bill, an opinion
from the Attorney General should be sought regarding its
constitutionality.

Third, SB 73 can be justified as encouraging the design and
construction of buildings in Alaska only to the extent that it can

3



be shown to reduce the liability insurance premiums for design
professionals. However, no evidence has been presented, in Alaska
or elsewhere, that enactment of '"tort reform™ has had much if any
effect on insurance rates. Instead, insurance rates appear to be
driven principally by insurance companies' investment strategies
and their rates of return on investments. The legislature should
collect further information, and hold further hearings if
necessary, to examine what effect, if any, enactment of SB 73 would
have on the liability insurance rates of design professionals.

Finally, SB 73 should be accompanied by a fiscal note.
Enactment of this bill might well increase the costs of providing
social services in Alaska. If the bill is enacted and withstands
judicial scrutiny, it is inevitable that future catastrophically
injured victims of the collapse of buildings will go uncompensated.
The cost of their medical treatment, care and support will have to
be borne by the social service agencies of the State of Alaska.



Impacts of Statutes of Limitation and Repose

by Willy Van Hemert, P.E.

Almost thirty years have passed
since the 1961 enactment of the first
jmecial statute of limitation for

wsuits against architects, engi-
neers and others who design and
build construction projects. During
this period, much interest has been
focused on the legislative programs
that led to the enactment of such
statutes and their interpretation by
the courts once enacted.

It is the purpose ofthis article to
provide basic information regarding
statutes of limitation and repose and
their impact on the design profes-
sional.

Statute of R.erﬁose,vs. Statute
of Limitation

The statute of limitation refers to
a limited period oftime during which
a plaintiffmust file an action after
the cause of action accrues; that is,
from the time the injury or damage
was first discovered or reasonably
should have been discovered. This
limited period oftime is usually in
ve two to three year range.
BC A statute ofrepose, on the other
hand, bars an action for injury or

RTICLE BY WILLIE VAN HEMERT,

damage after a stated period of time
following substantial completion of
the project.

Thus, injury or damage flowing
from a constructed facility more than
the number ofyears stated in the
law (on the average between seven
and eight years) is barred and the
question ofthe alleged negligence of
the design professional is not subject
to legal procedures.

Why is there a statute of repose
dealing with construction activities
such as buildings, roadways and so
forth? Without such a statute,
builders, designers, architects and
others in the building trades are
subject to an almost indefinite period
of liability.

However, we all understand that
physical improvements become
increasingly affected by operation
and maintenance activities, as well
as modifications and improvements
to the original facilities with the
passage of time. It would seem
reasonable to assume that once a
facility has been used safely for a
number ofyears, the facility itself
should be deemed safe.

It is under this general premise
that legislators have enacted legisla-
tion that strikes a balance between

the interests of potential plaintiffs
and the interests of potential defen-
dants who have a right to be free
from suit after the passage ofa
reasonable period oftime. The
plaintiffis still free to pursue a claim
against the owner or tenant in
possession of the building or facility;
and therefore, the plaintiffis not left
without a remedy.

Historical Perspective

Since 1961, 47 states, as well as
the District of Columbia and Puerto
Rico, have passed legislation dealing
with the statute ofrepose. Ofthe
original 49 laws, 44 were taken to
court Thirty three have been ruled
constitutional and nine have been
ruled unconstitutional. Alaska is
included in the latter group.

Currently, 40 states have a
statute of repose specifically for
design professionals of which 33
have been successfully tested in
court.

The time period of the various
statutes ofrepose are tabulated in
Figure 1.

See REPOSE, page 7
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figure 1. Status of Current Statutes of Repose

It is interesting to note that the
ength oftime for legal action to take
:lace does not appear to be a prima-
y reason for ruling the statute
Aconstitutional. In fact, Victor
3Shinner, a major insurer of archi-
ects and engineers, has indicated
hat 89.3% ofall cases are brought
orward in the first six years after
ubstantial completion. This increas-
s only slightly to 96.8% after the

year.

The Constitutionality Issue

Why are the statutes ofrepose
uled unconstitutional? The primary
rgument is based on preserving the
}ual protection clause of the consti-
Ition. This was the argument used
efore Alaska’s supreme court in
988 in the consolidated cases of
‘urner Construction vs. Robert
cales and lverson Construction vs.
JeWayne Carson.

In the first case, Robert Scales
offered property damage when a
re occurred in the Winterbrook
.partments. Turner Construction,
re prime contractor, was sued due
r their alleged negligent construc-
on and installation ofa fireplace.

In the second case, DeWayne
‘arson was injured while attempt-
rg to install on automatic garage
oor opener. Mr. Carson sued the
gilder, Iverson Construction, and

subcontractor for faulty construc-
on. Both cases were brought more
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than six years after substantial
completion of the structures.

The Alaska supreme court was
asked to determine if the statute of
repose, under which both contractors
sought protection, was constitution-
al. In its evaluation, tho court
recognized other parties including
owners and tenants have continuing
control over access to and mainte-
nance ofthe properties. They recog-
nized that design professionals are
open to suit by a larger number of
plaintiffs than are owners and
tenants whom are given special
common law defenses.

The court recognized the distinc-
tion between materialmen (suppliers
of building components) and design
professionals. That is, materialmen
provide standard goods manufac-
tured by standard processes. They
may, therefore, be held to higher
quality control standards than the
design professional, whose work is
often unique and cannot be com-
pletely tested. In other words,
buildings are more complex than
their component parts.

And lastly, the court recognized
that design professionals have
special expertise and they should be
encouraged to experiment and
advance new concepts and ideas
rather then be stifled by the threat
ofunlimited liability.

However, after recognizing all
these elements, which form the basis
ofthe statute ofrepose, the supreme
court rejected them as being unper-
suasive. The only rational argument
brought forward by the court for
declaring the statute of repose
unconstitutional was the fact that it
wentagainst the common law rule of
joint and several liability (i.e. anyone
whose negligence is in any way part
ofthe cause ofan injury is liable for
all compensable damages attribut-
able to that injury).

However, in 1988, the people of
Alaska voted to repeal several
liability to the extent that no one can
ever be held financially responsible
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for more than twice their contributo-
ry negligence. On that fact alone, we
believe the supreme court may be
forced to reconsider the merits of the
same statute, were it enacted by the
legislature today.

Implications for Design
Professionals

W hat consequences are in store
for design professionals if Alaska
doesnotre-enact a statute of
repose? This is probably best ex-
plained by the case oftho Mianus
River Bridge collapse in Connecticut
in 1988. TfieMesigfTeirgingerAyas—
named as a defendant in legal action
although the design was performed
over 25 years ago! The engineer had
a long legal fight (also having to go
to the supreme court) but was
eventually relieved of any liability
based on the statute ofrepose. Can
you imagine defending a design you
performed 25 years ago?

Suits against design professionals
are notunusual. In fact, in the past
decade, firms averaged over one
claim every three years. Yet ofthe
claims brought against design
professionals, 80% were successfully
defended with no payments to the
plaintiff. Unfortunately, in all cases,
the design professional was required
to defend his actions at considerable
cost

This personal liability is notjust
limited to private sector design

See REPOSE ,page 11
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November Meeting Report

SEAA joined forces with EERI for
a lunch meeting in November. The
speaker was Dick Malle of the
United States Geological Survey who
talked about the location and data
collection of strong motion accelo-
graph instruments in the state.

January Meeting Announced

The next meeting is scheduled for
Tuesday, January 22,1991. The
speakers will be Ron Watts and Will

‘ bott, both with tho Municipality of
.-ichorage, who will discuss earth-
guake preparedness and disaster
reliefplans.

SEAA is trying to coordinate
efforts with the Municipality to have
response teams ready in the event of
a major catastrophe to inspect
structures starting with emergency
shelters and continuing through
public and private buildings.

Anyone wishing to attend should
contact Tanya Bratslavsky at 348-
5214 or Andy Stember at 561-1733.

<=REPOSE
Continued, from page 7

professionals. Public employees are
also being named in suits and they
are finding that they are not neces-
sarily protected by the governmental
agency by whom they are employed
if negligence is involved.

And what happens when an

ividual leaves his employer,
whether private or public? Insur-

Alaska Designs

ance companies are very reluctant to
provide prior acts insurance if there
is no defined limit to their potential
liability. This was evident several
years ago when the majority of
professional liability insurance
carriers pulled out of Alaska. Those
firms who had to find new insurance
carriers found it cost prohibitive, if
not impossible, to obtain prior acts
coverage.

The statute of repose impacts all
design professionals, as well as the
general public, for it is the general
public who eventually pays for
higher insurance premiums, unnec-
essary litigation and the eventual
loss of America's technical compe-
tence.

The statute of repose is not
intended to protect design profes-
sionals who are negligent. It does,
however, protect against unreason-
able litigation and sets a distinct
limit to potential liability.

We must all work together to
insure re-enactment of this impor-
tant statute.

*SURVEY
Continued from page S

The activities, the products and
the opportunities of(surveying and
mapping) are not wisely managed on
a statewide basis. Consider the
following:

e There is little, ifany, interdepart-
mental coordination ofsurveying
and mapping activities:

® Alaska is one ofonly a few states
not providing annual recommen-
dations to the U.S. Geological
Survey regarding Alaska's priori-
ties; hence Alaska is losing mil-
lions ofdollars annually in
benefit;

» There is no effort to establish data
exchange standards so that
multiple use can be achieved of
Alaska's tremendous existing
computerized survey, mapping
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and related data;

e Alaska has no requirement that
valuable surveying and mapping
information be preserved, nor even
cataloged as to content and
location, so that others may benefit
from its existence.

Since its inception, SMAB has
operated without a budget. The
voting private sector members have
donated their time and personally
paid for travel and expenses because
they feel very strongly about their
mission.

The Board, as presently struc-
tured, has regional representation
plus ex-officio members from DNR,
DEC, DCRA and DOT. Since the
Board's mission crosses agency
boundaries, it needs higher level
authority. Creation ofthe "Alaska
Surveying and Mapping Coordinat-
ing Council”, at the Governor's level,
will provide stability and continuity
for the Board.

Having served as Secretary ofthe
Interior and Alaska's Governor, we
know you appreciate the value and
importance ofsurveying and mapping.
For the benefit ofall Alaskans we urge
you to issue an Executive Order
creating the "Alaska Surveying and
Mapping Coordir. :ting Council".

The afternoon session dealt with an
ongoing proposal to establish survey
authority over the unorganized
borough. A draft has been prepared
for Senator Bettye Fohrenkamp by
the Legislative Division of Legal
Services using last year's SB 546 and
language proposed by the DOT&PF to
deal with right-of-way plats.

The Surveying and Mapping Adviso-
ry Board analyzed the draft line by line
in a work session lasting nearly five
hours. For the most part, differences
between the private surveying sector,
native landholding interests, DOT&PF
and DEC were resolved.

Itis hoped the resulting draft will
become the basis for a new bill early
in the upcoming legislative session.
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Alaska State Legislature
SENATE

Ofilciiil Business Stale Capitol
Juneau, AK 99801-1182

RESOURCES COMMITTEE

SUMMARY OF SENATE BILL 81

REPEAL OF 65 DAY LIMIT ON
OIL SPILL CONTINGENCY PLANS

Senate Bill 81 is an attempt to clarify the time-line requirements for
approving oil discharge prevention and contingency plans.

Currently, AS 46.04.030 (p) requires the Department of

Environmental Conservation to "...approve or disapprove a proposed
contingency plan within 65 days after it receives a complete
application...". However, the time-line necessitated by the 65-day

statutory requirement conflicts with the time-line set out in the
Alaska Coastal Management Plan (ACMP) regulations carried out by
the Division of Governmental Coordination (DGC).

While DEC is limited to 65 days to make a decision on a plan, DGC
follows a 55-day time-line. The conflicts between the two time lines
make the process cumbersome for both the applicant and members
of the public wishing to participate in the review process.

Removal of the 65-day statutory requirement allows DEC and DGC to
align their time lines for approving contingency plans.

SPONSOR STATEMENT



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(007) 365-3867 or 365-2350

FAX (007) 365-2020 130 Seward Street, Suite 300
Mail Stop 3101 Juneau, Alaska 00801-2105
MEMORANDUM February 2, 1993
FH3 J
SUBIJECT: Oil Discharge Contingency Plans (SB 81)
TO: Senator Loren Leman

ATTN: Annette

FROM: Terri Lauterbach—mn\>jA
Legislative Counsel

You have asked two questions about SB 81, an Act that would repeal a statute tnat
currently sets a 65-day deadline on DEC’s consideration of a complete application
for approval of an oil discharge contingency plan:

(1) How would this repeal affect 6 AAC 50.070(g), a regulation that
sets some time limits related to consistency determinations by the division of
governmental coordination under its Coastal Zone Management program
responsibilities, and 18 AAC 75.455, a regulation that sets a 65-day time limit
for DEC’s action on a complete contingency plan application?

(2) Whose plans are affected by the current 65-day time limit in
AS 46.04.030(p)?

Question (1). Repealing AS 46.04.030(p) would have no direct effect on either
regulation you have asked about. AS 46.04.030(p) is a time limit imposed by statute.
However, either agency would be free to impose the same deadlines it already has
in its regulations even if the statutory deadline is repealed. That’s because each
agency has the power to adopt regulations to implement their respective programs.
To the extent that the statutory deadline may have affected the deadlines that have
been set by the agencies in their regulations, then its repeal would allow the agencies
to choose other deadlines. However, the repeal of AS 46.04.030(p) would not force
a change in the regulations you have asked about.

Question (2). The persons whose plans are affected by AS 46.04.030 are the persons

who are required to have oil discharge contingency plans under (a) - (c) of that
section: operators of oil terminal facilities, pipelines, exploration facilities, production

LEGAL SERVICES MEMD - SB81
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facilities, tank vessels, and oil barges. These terms are defined in AS 46.04.900 as
follows:

(8) "exploration facility" means a platform, vessel, or other
facility used to explore for hydrocarbons in or on the waters of the
state or in or on land in the state; the term does not include platforms
or vessels used for stratigraphic drilling or other operations that are not
authorized or intended to drill to a producing formation;

*It &

(10) "oil" means oil of any kind and in any form, whether crude,
refined, or a petroleum by-product, including but not limited to
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oil refuse, oil
mixed with other wastes, crude oils, liquefied natural gas, propane,
butane, or other liquid hydrocarbons regardless of specific gravity;

(11) "oil barge™ means a vessel which is not self-propelled and
which is constructed or converted to carry oil as cargo in bulk;

(12) "oil terminal facility" means an onshore or offshore facility
of any kind, and related appurtenances, including but not limited to a
deepwater port, bulk storage facility or marina, located in, on, or under
the surface of the land or waters of the state, including tide and
submerged land, which is used for the purpose of transferring,
processing, refining, or storing oil; a vessel is considered an oil terminal
facility only when it is used to make a ship-to-ship transfer of oil, and
when it is traveling between the place of the ship-to-ship transfer of oil
and an oil terminal facility;

(13) "operator" means the person who, through contract, lease,
sublease, or otherwise, exerts general supervision and control of
activities at the facility; the term includes, by way of example and not
limitation, a prime or general contractor, the master of a vessel and the
master’s employer, or any other person who, personally or through an
agent or contractor, undertakes the general funcuoning of the facility;

(14) "person™ means an individual, public or private corporation,
political subdivision, government agency, municipality, industry,
partnership, association, firm, trust, estate, or any other entity;

(15) "pipeline” means the facilities, including piping, compres-
sors, pump stations, and storage tanks, used to transport crude oil and
associated hydrocarbons between production facilities or from one or
more production facilities to marine vessels;

(16) "production facility” means a drilling rig, drill site, flow
station, gathering center, pump station, storage tank, well, and related
appurtenances on other facilities to produce, gather, clean, dehydrate,
condition, or store crude oil and associated hydrocarbons in or on the



jfcagartfliKaaBsaaakZEBuaaB;

Senator Loren Leman
February 2, 1993
Page 3

water of the state or on land in the state, and gathering and flow lines
used to transport crude oil and assoc' ted hydrocarbons to the inlet of
a pipeline system for delivery to a maiine facility, refinery, or other
production facility;

(18) “self-propelled” means propelled either by machinery
aboard the vessel, or by a tug or other vessel secured into the
cargo-carrying vessel through special hull design;

(20) "tank vessel" means a self-propelled waterborne vessel that
is constructed or converted to carry liquid bulk cargo in tanks and
includes tankers, tankships, and combination carriers when carrying oil;
the term does not include vessels carrying oil in drums, barrels, or
other packages, or vessels carrying oil as fuel or stores for that vessel,

(21) "vessel" includes tank vessels and oil barges;

I hope you find this information helpful. Please let me know if | can be of further
assistance.

TML:pl
93-056.pIm



FISCAL

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date:

Title: Repeal of 65 day limit to approve or
disapprove contingency plans

Sponsor: Senate Resources

Requestor: Senate Oil & Gas

NOTE

BILL NO. SB 81

Environmental
Conservation

BRU: Spill Prevention & Response
Componen Prevention & Planning Management

Department Affected:

COMPONENT SERIAL NO. 1430
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 94 FY 95 FY 96 FY 97 FT 98 FY 99
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL 1
REVENUE
FUND SOURCE:

FUNDING:
1002 FEDERAL RECEIPTS 0.0 0.0 0.0 0.0 0.0
1003 GF MATCH 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0
1005 GF/PROGRAM RECPT 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 00 0.0 0.0
POSITIONS: NONE
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY93) impact: S NONE
1 ANALYSIS: (Attach aseparate page if necessary.)

Prepa: Jby: Janice Adair Phone:  465-5010

Division: Commissioner’s Office D ate: 2/3/93
Approved by Commissioner:'
Date:

Agency:

Department of Environmental Conservation

Distribution (by prcparcr):Legi®5veUFuKin«”LgjijtatmjJ|)|*m g " jr*"W 3y|Umpacrer.l Agency(ies).

Rev. 12/92
FISCAL NOTE:

Page of

DEC SB81

0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0



18 AAC 75.455 Alaska Administrative Code 18 AAC 75.455

(i) response contractor information. If a plan holder proposes to
use the services of a response action contractor to meet a require-
ment of AS 46.04.030 or of 18 AAC 75.400 — IS AAC 75.495. the plan
holder shall include a true, correct, and complete list of all contrac-
tors, with names, addresses, telephone numbers, and affiliation by
company, and a copy of the contract or a summary which clearly
demonstrates

(1) the contractor’s obligation to respond if a discharge occurs
and the contractor’s liability to the plan holder for the contractor’s
failure to respond or for an inadequate response;

(2) the contractor’s availability to respond to a department-con-
ducted discharge exercise as well as an actual discharge; and

(3) that equipment and other spill response resources to be pro-
vided by the contractor are maintained in a state of readiness and
are compatible with the type of facility or operation and the oil
product handled by the plan holder.

(j) training. In addition to maintaining continuous compliance with
other applicable state and federal training requirements, the plan
holder shall demonstrate that designated oil spill response personnel
are trained and kept current in the specifics of plan implementation,
including deployment of containment boom, operation of skimmers
and lightering equipment, and organization and mobilization of per-
sonnel and resources. The plan holder shall ensure that proof of
training is maintained for three years and is made available to the
department upon request. (Eff. 5/14/92. Register 122)

Authority:  AS -16.03.020 AS 46.04.030 AS 46.04.070

18 AAC 75.455. DEPARTMENT REVIEW PROCEDURES, (a)
Within seven days after receipt of an application and plan, the de-
partment will determine if the application and plan are sufficient for
public review. If the application or plan is not sufficient for public
review, the department will request the necessary additional infor-
mation from the applicant.

(b)  When the department determines that an application and plan
are sufficient for public review, the department will

(1) send a notice setting a 30-day comment period to the Depart-
ment of Natural Resources, the Department of Fish and Game,
affected coastal districts and regional citizens advisory councils,
and persons who have made a written request for information i-e-
garding submission subject to review under this section;

(2) direct the applicant to provide a copy of the application and
the plan to the Department of Natural Resources, the Department
of Fish and Game, affected coastal districts and regional citizens
advisory councils, and other persons designated by the depart-
ment;

486
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(3) sec a date, within the 13th to 35th day of the 30-day comment
period, by which the department will convey to the applicant any
request from the department or a person reviewing the application
that the department finds necessary to make a determination that
the application or plan is complete; and

(4) publish one 30-day notice of the application, in the manner
described in 18 AAC 15.050(b), stating the deadline for comments
established under (1) of this subsection and the date established
under (3) of this subsection for conveying requests for additional
information; the applicant is responsible for paying the cost of the
notice under this paragraph.

(c) The notice published under (b) of this section will state that a
copy of the application and plan are available for review at the dis-
trict and regional offices of the department nearest to the affected
area of the state. It is the applicant’s responsibility to provide a copy
or the application and plan if the department receives a request for a
copy.

(d) It, by the date set under (b)(3) of this section, the department
determines that additional information is necessary to evaluate the
application or plan, the department will

(1) notify the applicant of the information needed; and

(2) extend the 30-day comment period established under (b)(1)
ot this section until the information is received, plus 10 days.

(e) If the department determines that additional information is
necessary under (d) of this section and requests the information
from the applicant, the applicant shall send a copy of any additional
information requested to the department and to the Department of
Natural Resources, the Department of Fish and Game, affected
coastal districts and regional citizens advisory councils, and other
persons designated by the department.

() Upon receipt by the department of the additional information
requested under (d) of this section, the department will provide to
the parties described in (e) of this section notice of (1) receipt of the
information and (2) the final comment deadline, as extended.

(g) The department will make a determination as to whether an
application and plan are complete within seven days after the receipt
of any additional information under (e) of this section or. if no addi-
tional information was requested under (d) of this section, within two
days after the end of the 30-day comment period established under
(b)(1) of this section.

(h) Notwithstanding the review procedures set out in this section,
if, at any time after receipt of an application and plan, and after
consultation with the Department of Natural Resources, the Depart-
ment of Fish and Game, and affected coastal districts and regional
citizens advisory councils, the department determines that all infor-

487



IS AAC 75.457 Alaska Administrative Code 18 AAC 75.459

mation necessary to evaluate the application and plan has been re-
ceived, the department will, in its discretion, find the application and
plan complete. However, no decision will be made under (i) of this
section until after the comment deadline established under (b)(1) of
this section.

() Following the comment deadline established under (b)(1) of this
section, including any extension under (d)(2) of this section, and
within 65 days after the department determines that an application
and plan are complete, the department will approve, approve with
conditions, or disapprove a plan.

(J) The department will, if it determines good cause exists, hold a
public hearing on an application and plan in the manner provided
under 18 AAC 15.060.

(k) To assist the department in its review of contingency plans
under this chapter, the department will enter into an annual agree-
ment with the Department of Natural Resources and the Depart-
ment of Fish and Game to provide expertise regarding protection of
fish and game, state land, areas of public concern, and environmen-
tally sensitive areas. (Eff. 5/14/92, Register 122)

Authority:  AS 46.03.020 AS 46.04.030 AS 46.04.070

18 AAC 75.457. EMERGENCY MODIFICATION OF REVIEW
PROCESS. If, due to an emergency as described in AS 26.23 or AS
46.04.080 or other applicable law, an applicant needs an expedited
review, or if the commissioner or the commissioner’s designee finds
that an expedited review is necessary for the preservation of the
public peace, health, safety, or general welfare, the commissioner or
the commissioner’s designee will, in that person’s discretion, and
consistent with the requirements of AS 46.04.030(j) that a copy of the
applicant’s plan be provided to the Department of Fish and Game
and the Department of Natural Resources, modify the review proc-
ess established in 18 AAC 75.455 as necessary to meet the emer-
gency. Any modifications in the review process made under this
section wall be made in writing by the commissioner or the commis-
sioner’s designee based upon clear and convincing evidence of a need
for the modification. (Eff. 5/14/92, Register 122)

Authority:  AS 46.03.020 AS 46.04.030 AS 46.04.070

IS AAC 75.459. PREISSUANCE CONFERENCE, (a) At any
time before the department’s decision under 18 AAC 75.460, the ap-
plicant may request a preissuance conference from the appropriate
regional office of the department. The request may be make orally,
and will be granted if the applicant demonstrates that holding a con-
ference will materially aid the department in reaching its decision.
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water, the time requirement for clean up of the portion of the dis-
charge that enters the receiving environment may, in the depart-
ment’s discretion, be within the shortest possible time consistent with
minimizing damage to the environment.

() The provisions of (k) of this section do not constitute cleanup
standards that must be met by the holder of a contingency plan. Not-
withstanding ik) of this section, failure to remove a discharge within
the time periods set out in (k) of this section does not constitute failure
to comply with a contingency plan for purposes of (g) of this section or
for the purpose of imposing administrative, civil, or criminal penalties
under any other law.

(m) When considering whether to approve or modify a contingency
plan, the department may consider evidence that oil discharge preven-
tion measures such as double hulls or double bottoms on vessels or
barges, secondary containment systems, hydrostatic testing, enhanced
vessel traffic systems, or enhanced crew or staffing levels have been
implemented, and, in its discretion, may make exceptions to the re-
quirements of (k) of this section to reflect the reduced risk of oil dis-
charges from the facility, pipeline, vessel, or barge for which the plan
iIs submitted or being modified.

(n) A tank vessel or oil barge that is conducting, or is available only
for conducting, oil discharge response operations is exempt from the
requirements of (c) of this section if the tank vessel or oil barge has
received prior approval of the department. The department may ap-
prove exemptions under this subsection upon application and presen-
tation of information required by the department.

(0) A holder of an approved contingency plan does not violate the
terms of the contingency plan by furnishing to another plan holder,
with the approval of the department, equipment, materials, or person-

nel to assist the other plan holder in a response to an oil discharge.
The plan holder shall replace or return the transferred equipment,
materials, and personnel as soon as feasible. The department shall by
regulation determine the maximum amount of equipment, materials,
or personnel and the maximum amount of time for. which it will ap-
prove a transfer.

(p) The department shall approve or disapprove a proposed contin-
gency plan within 65 days after it receives a complete application for
approval under this section.

(@) In this section

(1) "contingency plan” means an oil discharge prevention and con-
tingency plan required under this section;

(2) "in compliance with the plan” means, with respect to a contin-
gency plan, to

(A) establish a~d carry out procedures identified in the plan as
being the responsibility of the holder of the plan;

- AS 46.040.030(p)



Alaska Environmental Lobby, Inc.

P.O. Box 22151 Juneau, Alaska 99802

January 25, 1993

To die Members of the Alaska State Legislature:

The Alaska Environmental Lobby (AEL) represents the environmental concerns of 19

Alaskan environmental groups in the Alaska state legislature.

The Alaska Environil ntal Lobby supports the draft legislation repealing AS 46.04.C30(p),
which requires die Alaska Department of Environmental Conservation to approve or
disapprove a proposed contingency plan widiin 65 days. Deletion of dtis requirement will
allow necessary regulatory changes to be mads to eliminate the conflicting review processes
which presently exist in 18AAC75 and 6AAC50. AEL requests that a representative of the

environmental community be involved in the revisions to these regulations.

AEL will withdraw our support of this draft legislation if any substantive changes or

amendments are made to it. We urge prompt passage of this legislation as worded.

LETTERS OF SUPPORT

ALASKA CENTER TOR THE ENVIRONMENT . ALASKA CHARIER. SIERRA CLUB < ALASKA ERIENOS OF tIIEEARIII
ANCHORACC AUOUBON SOCIETY « ARCTIC AUDUBON SOCIETY . CLEAN AIR COALITION < DENALI ClII/ENS-COUNCIL
DENALI CROUP, SIERRA CLUB < IUNEAU AUDUBON SOCIETY < IUNEAU, GROUP, SIERR\ CLUB
KACIICMAK BAY CONSERVATION SOCIETY « KENAI PENINSULA AUOUBON SOCIETY « KNIK CANOERS ANO KAVAKERS
KNIK CROUP. SIERRA CLUB « KODIAK AUDUBON SOCIETY « LYNN CANAL CONSERVATION « NORTHERN ALASKA ENVIRONMENT CENICK
PRINCE WILLIAM SOUNO CONSERVATION ALLIANCE < SITKA CONSERVATION SOCIETY « SOUTHEAST ALASKA CONSERVATION COUNCIL



Alaska Oil and Gas Association

121 West Fireweed Lane, Suite 207
Anchorage, Alaska 99503-2035
Phone; (907) 272-1481 Fax: (907) 279-8114

January 22, 1993

To the Members of the Alaska State Legislature

The Alaska Oil and Gas Association (AOGA) is a trade association whose member
companies account for the majority of oil and gas exploration, production, transportation
and marketing activities in Alaska,

AOGA supports the attached draft legislation repealing AS 46.04.030(p), which requires
the Alaska Department of Environmental Conservation to approve or disapprove a
proposed contingency plan within 65 days. Deletion of this requirement will allow
necessary regulatory changes to be made to eliminate the conflicting review processes
which presently exist in 13AAC75 and 6AAC50.

AOGA's support of this draft legislation Is contingent upon no substantives changes or
amendments being made. We urge prompt passage of this legislation as worded.

Sincerely

WILLIAM W. HOPKINS
Executive Director

Attachment
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ALEUTIANS EAST BOROUGH

SERVING THE COMMUNITIES OF
S KING COVE k . SaND POINT 59 AKUTAN & COLD BAY m FALSE PASS Q NELSON LAQOON

January 21, 1993

Representative Carl Moses
P.O. Box V
Juneau, AK 99803

Dear Representative Moses:

The Aleutians Fast Borough supports the repeal of AS 46.04.030(p).
The attached draft Ie?|sla lon would delete the requirement for the
Alaska Department o Envwonmenta Conservaﬂon to ap rove or
|5f1p,orOVﬁa roBose ol SPI contm%e foan within 65 days.
Deleting t |s tatutory provision would resuft in the improved
efficiency of the rewew grocess identified in the |mp|ement|ng
requlations in 18 AAC 75, which we support.

We urge introduction and prompt passage of this draft legislation,
Because of the sensitive nature of the | g|slat|on we reqtiest that no
substawtwe changes or amendments bo made. " If changes are made
we will withdraw"our support,

Sincerely,

Robert S. Juettner
Borough Administrator

RSJ:emn
CLERK/PLANNER BOROUGH ADMINISTRATOR FINANCE DIRECTOR
P.O. BOX 349 1800 A STREET, SU.'TF 103 P.O. BOX 49
SAND POINT, ALASKA 99661 ANCHORAGE. ALASKA 09501-5148 KING COVE, ALASXA 60612
(907) 383-2699 (907) 274-7555 (007) 497-2588

(907) 383-3468 FAX (007) 276-7560 FAX (907) 497-2388 FAX
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ALEUTIANS EAST BOROUGH

SERVING THE COMMUNITIES OF
BSkinG covE @ SAND POINT ffl AKUTAN f3 coLD BAY H FALSE PAss IBNELSON LAQOON

January 21, 1993

Senator George Jacko
P.O. Box V
Juneau, AK 99803

Dear Senator Jacko:

The Aleutjans Fast Borough supgorts the repeal of AS 46.04.030(p).

The attached draft Iegrsla lon W

Alaska Department 0
De rs fat 1SI0N Woul re
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Because of the sensitive nature of t % IS
subste“rtrve changes or amendments e

we will withdraw™our support.

Sincerely,

Robert's. Juettner
Borough Administrator

RSJ'.emn

CLERK/PLANNER BCROUGH ADMINISTF VTOR
P.O. BOX 340 1000 A STREET, SUITE 103

SAND POINT, ALASKA 99061 ANCHORAGE. ALASKA 00501-5146
(007) 383-2609 (007) 274-7555

(007) 383-3406 FAX (907) 276-7560 FAX
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ALEUTIANS WEST CRSA 907 344 5612

LEUTIANS WEST

COASTAL RESOURCE SERVICE AREA

January 21, 1993

Dear Member of the 1993 Legislature:

The Aleutians West CRSA supports the attached draft
legislation to repeal AS 46.04.030(p). This draft
legislation would delete the requirement for the Alaska
Department of Environmental Conservation to approve or
disapprove a proposed contingency plan within 65 days. This
time frame has proved to be problematic and its deletion
will result in the improved efficiency of the review process
identified in the implementing regulations in 18 AAC 75
which the AWCRSA supports. W strongly urge the
introduction and prompt passage of this legislation.

Because of the sensitive nature of the legislation, we
request that no substantive changes or amendments be made.
If changes are made we will withdraw our support for the

legislation.

Darcy Richards
Program Director

cc: -AWCRSA Board of Directors

Anchorage, Alaska: + Phonti (907); * Telefax! (907)

P.



TEL No. Jan 22,93 15:06

January 22/ 1993
Dear Member of the Legislature:

The Lake and Peninsula Borough and the Bristol Bay Coastal
Resource Service Area (CRSA) understand that draft legislation
has been prepared which would repeal AS 46.04.030(p), and want
you to know that we fully support this proposal’.

The effect of the draft legislation would be to delete the
requirement for the Department of Environmental Conservation
to approve or disapprove a proposed oil spill contingency plan
within 65 days. Repealing this statutory provision will enable
DEC to revise the implementing regulations in 18 AAC 75 to
address problems with the review process for contingency plans
that have been identified by coastal districts, industry, and
other organizations.

We hope the draft legislation is introduced and passed this
session provided that no substantive changes orlamendments are
made. If changes are made we will withdraw our support.
Thank you for consideration of our letter.

Sincerely,

GI™n Vernon, Borough Manager
Lake and Peninsula Borough

P.

0
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Coastal
Managemem

enaliulrdtt oo
v

fkon-Kuskokwim Coastal Resource Service Area

or |he
169 o Bethel, Alaska 99559 « 907/543-2243

For Ih
P.0. Box

January 21, 1993

Alaska State Legislature

Stata Capitol
Junoau, AKk. 99801-1182

Dear Member of tha Legialaturei

The Conaliulrilt Coaatal Management District supports amendment of HB
567 in the attached draft legislation which would repeal AS
46.04.030(p). Thin draft legiolation would dolote the roquiremort for
the Alaska Department of Environmental Conservation to approve or
disapprove a proposed oil spill <contingency plan within 65 days.
Deleting this statutory provinion would reoult in improved offLciency of
the review proceno identified in the implementing regulations of 18 AAC

75, which we support.

We wurge introduction end prompt passage of this draft legislation.
Becauao of its sensitive nature, we request that no a-batantive changes
or amendments be made to this legislation. If such changea are made wo
will withdraw our oupport.

Sincerely,

MOSES PAUKAN/CHAIRMAN, CENALIULRIIT COASTAL ZONE MANAGEMENT DISTRICT

Program Coordinator



JAN-22-93 FRI 15:48 COOK INLET REGION INC FAX NO. 90/2798836

CIRI PRODUCTION COMPANY
January 22, 1993

Mr. Steve Porter
Arco Alaska, Inc.
P.O. Box 100360
Anchorage, AK 99519-0360

Dear Mr. Porter:

CIRI Production Company (CPC) is aware of the effort being made by of a number of
organizations to repeal AS 46.04.030(p). Such legislation, if adopted, would delete the
requirement for the Alaska Department of Environmental Conservation to approve or
disapprove proposed oil discharge prevention and contingency plans within sixty five

days. CPC supports the repeal of the sixty five day requirement.

While CPC is not currently a holder of a contingency plan, CPC has held contingency
plans in the past for certain exploratory drilling activities. Moreover, both CPC and Cook
Inlet Region, Inc, are active participants in the oil and gas industry on the Kenai
Peninsula and the North Slope.

Contingency plans are required to undergo review through the Alaska coastal
management program. The sixty five day requirement in AS 46.04.030(p) does not
mesh with this process and is unnecessarily burdensome. We understand this view is
shared by regional citizens advisory councils, environmental interests, state agencies and
industry. CPC, therefore, supports a simple, targeted repeal of AS 46.04.030(p).

Sincerely,

CIRI PRODUCTION COMPANY

KAB;CD:I38:3001
File: 061,001

CIRI BUILDING 2525 "C" STREET P.0. BOx 93330 ANcHORAGE, ALAskA 99509-3330
(607) 574 MBA TELCOOPit, (30T BN ORASE: A
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Office of Community Development

January 20, 1993

Dear Member of the Legislature:

I support the attached draft legislation which would repeal as
46.04.030(p). This draft legislation would delete the requirement,
for the Alaska Department of Environmental Conservation to approve
or disapprove a proposed oil spill contingency plan within 65 days.

Delating this statutory provision would result in the improved
efficiency of the review process identified in implementing
regulations in 18 AAC 75, which | support.

I urge introduction and prompt passage of this draft legislation.
Because cf the sensitive nature of the legislation, | request that
no substantive changes or amendments be made. |If changes are made
we will withdraw my Qupport.

Thank you for you consideration of this matter.

David Dongs!
Director of Community Dev nt

P.O. BOX 507 + VALDEZ, ALASKA 99088
TELEPHONE 1007) 838-4313 « TELEX 25-381 « TELECOPIER [007) 835-2992
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kenai peninsula borough

144 N. BINKLEY « SOIDOTNA. ALASKA 99669
PHONE (907) 262-4441

DON GILMAN
MAYOR

January 19, 1993

Mr. Steven B. Porter

ARCO Alaska. Inc.

PO Box 100360

Anchorage, AK. 99519-0360

Subject: Repeal of AS 46.04-030(p)

Dear Mr. Porter:

The Kenai Peninsula Borough Coastal Management Program supports the attached
legislation which repeals AS 46.04.030(p). Tnis legislation, if passed, would delete the
requirement for the Alaska Department of Environmental Conservation to approve or
disapprove a proposed contingency plan within sixty-five days. This deletion will result
In the improved efficiency of the review process identified in the Implementing regulations

in 18 AAC 75 which we support.

The oil and gas industry encompass a large portion of resource development activities
which are located within the Kenai Peninsula Borough. We encourage passage of this

legislation.

Sincerely,

Ricnard P. lroeger
Planning Director

RPT/nj

C: Don Gilman, Mayor
Mary Pearsall, KPB Planner

TOTPL P .02
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NORTH SLOPE BOROUGH

OFFICE OF THE MAYOR

P.O. Box 69
Borrow, Alaska 99723

Phone: 907-852-2611
.joslie Kaleak, Sr., Mayor

January 20, 1993

Steve Porter

AT.QO Alaska, Inc.

P.O. Box 100360

Anchorage, Alaska 99519-0360

Re: Proposed Legislation on Oil Spill Contingency Plan Review

You have asked for our comments on the attached proposed bill.
This proposed bill is the result of a statewide committee of
coastal zone management representatives, including the North Slope
Borough Planning Department. It is my understanding that if
enacted the proposed bill would result in more efficient review and
approval of oil spill contingency plans by cor-ecting a current
oversight in state law [AS 46.04.030(p)] which sets a different
review time line than the regulations of the Department of
Environmental Conservation and the Division Governmental
Coordination.

More efficient review and approval of oil spill contingency
plans would not only be beneficial to operators involved in the
exploration, production, transportation and distribution of
hydrocarbons, but would also streamline administrative efforts of
federal, state and local government regulators. As a distributor
and regulator, the North Slope Borough fits into both categories.

We would support the repeal of AS 46.04.030(p) if the attached
bill is introduced.

Jeslie Kaleak, Sr.
Mayor

Rena Bukovich, Representative Eileen MacLean's office
Rebecca Brower, Eskimos, Inc.

Dennis Alt, UIC Construction

Forrest D. Olemaun, NSB Fuel Manaoer
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January 22, 1993
Dear Members of the Alaska Legislature;

The Resource Development Council for Alaska, Inc. (RDC)
supports the attached draft legislation that would repeal
AS 46.04.030(p). This legislation relates to the time peiiod
for approval or disapproval of oil discharge prevention and
contingency plans. Specifically, it would delete the
requirement for the Alaska Department of Environmental
Conservation to approve or disapprove a proposed
contingency plan within 65 days.

The deletion would allow necessary regulatory changes to
be made to resolve the conflicting review requirements
which now exist in 18 AAC 75 and 6 AAC 50. This action
would result in the improved efficiency of the review
process.

RDC urges prompt passage of this legislation as worded.
Because of the sensitive nature of the legislation, RDC
requests that no substantive changes or amendments be
made.

A RoyLyona
Carl J thrti :
htowtrd Mowniam*

Qaronoa 'Ftoolry' Milter
G. H,"Polo" Nolson

Sincerely,

RESOURCE DEVELOPMENT COUNCIL

. for Alaska, Inc.
K E.’Kon' Paa -

KRy Peawhowr

3Iaétt)srv§u)?|Pl\7l‘MRohnborg

JDetI F%tpte

an ftgwfe
0 gE.éohli
KAInncn 'H arr]rcill* Springer
John Sturoaon

Barry Thornton

M fchttf* =

Goorgo P. Wuard)
HOUORARY DIRECVOna

PhJ R. Ho*d»nrOhh
WITSam R. Wood
EX-OFFICIO MEMBERS
Ganajor Tad Slavana .
Svnaior Prarts MortowiW
Congrauman DooYovng

/IBecky Gay [/ /
Executive Defector

TOTAL P.02
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Southeast »miZska Petroleum Resource Organization, Inc,

WO Viilif Jltnl Stiti 212 « XittiwuM JUlIkl SS0L
@07 257102 « fax (90/) 147-1117

January 20. 1993

Steven B. Porter

ARCO Alaska, Inc,

P.O. Bor 100360
Anchorage, AK 99618-0360

Dear Mr. Porter,

Pursuant to our conversation, and the proposed legislation which you faxa Ithis afternoon, |
have polled my Board of Director# and established that SEAPRO asports this legislative
proposal as offered.

Many of our member companies have serious concerns regarding ACMP review, especially
the extraordinary costs associated with document submission to the numerous coastal
jurisdictions where our transient operations may take us. However, the Inefficiency of the
current plan review process, or lack of process, being utilized by ADEC has been dearly
demonstrated to many of our members since August 1992. Clearly, adoption of a more
efftclont and reasonable review process la necassyry,

Aa offered, the proposed legislation would repeal AS 4Q.04.030(p). Thin legislation, if
passed, would delate the requirement for thB Alaska Department of Environmental
Conservation to approve or disapprove oil spili prevention and response contingency plans
within 65 days. This deletion will result in the improved efficiency of the implementing
regulations in 18AAC75. We urge prompt passage of this legislation. Because of the
sensitive nature of tha legislation, we request that no substantive changes of amendments
be made. If changes are made we will withdraw our support for tho legislation.

Flease contact me if | can provide any further assistance.

Rospectfully,

Manager
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Southwest Alaska Municipal Conference

Putting Resources to Work For People
3300 Arctic Blvd., Suite 203 « Anchorage, Alaska 99503 « (907)362-7380 - FAX (907) 562-0438

RESOLUTION 93 - 01

A RESOLUTION OP THE SOUTHWEST ALASKA MUNICIPAL CONFERENCE IN
SUPPORT OF DELETING THE TIME PERIOD FOR APPROVAL OR DISAPPROVAL OP

'OIL DISCHARGE PREVENTION AND CONTINGENCY PLANO PROM TIIE OIL AND

HAZARDOUS POLLUTION CONTROL OTATUTH

WHEREAS, in 1990 the Alaska State Legislature enacted House Bill
567 relating to oil and Hazardous Pollution Control; and

WHEREAS, one of the provisions of HB 567, AS 46.04,030(p), requires
that the Department of Environmental Conservation approve or
disapprove a proposed oil discharge prevention and contingency plan
within 65 days after it receives a complete application for
approval; and

conservation (DEC)

WHEREAS, the Department of Environmental
and

promulgated regulatory revisions pursuant to HB 567;

WHEREAS, proposed oil discharge prevention and contingency plans
must also be reviewed under the Alaska coastal Management Program

(ACMP) regulations; and

whereas, the review provisions of the ACMP regulations and the
review provisions of the DEC regulations are in conflict and cannot
be reconciled without deleting the 65-day statutory review

provision*
NOW THEREFORE, BE IT RESOLVED, that the Southwest Alaska Municipal

Conference supports repealing the 65-day review provision found at
AS 46.04.030 (f3 in order to allow the DEC the opportunity to

resolve its regulatory conflicts with the ACMP.

PASSED AND APPROVED BY THE SOUTHWEST ALASKA MUNICIPAL CONFERENCE
THIS 24th DAY OF JANUARY, 1993.

Maridoth Sandler, Executive Director

Ftt:
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N orthern Alaska Environmental Center

218 DRIVEWAY
FAIRBANKS, ALASKA 94701
(907) 4S2-5021

January 29, 1993

Alaska State Legislature
State Capitol
Juneau, Alaska 99801-1182

Dear Member of the Legislature:

The Northern Alaska Environmental center supports the
proposed amendment to HB 567 which would repeal AS
46.04.030(p)- This draft legislation would delete the
requirement for the Alaska Department of Environmental
conservation to approve or disapprove a proposed oil spill
contingency plan within 65 days. Deleting this statutory
provision would result in improved efficiency of the review
process identified in the implementing regulations of 18 AAC
75, and would extend 'Jie public commentif needed.

Because of the sensitive nature of thislegislation, our
support is conditional: if substantive changes ol
amendments are made to this legislation, we will withdraw
our support.

Sincerely,

David van den Berc
Arctic Issues Director

printed on recycled paper



