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Dear Senator
MAR S

I  a m  a g a i n s t  S B  4 4 .  It is spccial-intcrcst legislation and docs not protect 
skiers. It is extrem ely broad.

If this bill passes, the safety o f  hundreds o f people arc at slake. For exam ple, Alcyska 
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski. The avalanche covered two large pieces o f  equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if 
anyone was buried. If this bill passes, Alyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory committee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

And finally, and perhaps most importantly, A laska already has an inherent risk of  
sk iing  law  that treats both the sk ier and the ski area operator fa irly . The Supreme 
Court’s opinion is that the present statute codifies the com m on law that ski areas arc not 
liable for injuries by the inherent risk o f  skiing. The ski industry’ is now saying 
everything imaginable is an inherent risk o f skiing.

This bill is a step backwards from safety exposing hundreds and hundreds o f  people to 
death and injury and for what? We need m ore safety , not less.

P l e a s e  v o t e  n o  o n  S B  4 4 .
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M arch 4, .1993

Senator Robin Taylor 
SENATE
State Capitol 
Room 30
Juneau, AK 99801-1182 

Dear Senator Taylor:

I am only an occasional downhill skier, however I support 
legislation that protects ski areas ana ski operators from costly 
litigation due to accidents associated with skiing. Skiing j j a 
recreational sport, and there is a certain amount of risk 
associated with this type of sport. It's time for the indi'idual 
to aBEUine responsibility lor tits choice of sport.rt nnd the risks 
associated with it. 1 would like to nee your support for thin 
legislation.

Please support Senate Dill 44.

Thank you very much for your time.

Sincerely,

Valerie Hennigan\J  
PQ Box 716 
Girdwood, AK 99587



In De c e m b e r  of 1991 the Alaska Su pr e m e  Court interpreted 
the statute as not p r e v e n t i n g  suits by in ju re d skiers. 
C l a i m i n g  an o p e r a t o r  had fail ed to make the slopes "safe" for 
patr ons. This rul ing  defe at s the purp os e of the statut e and 
leaves o p e r at or s and skiers in subs ta nt ia l d a n g e r  that Alaska 
ski areas will not be able to obtain i n s u r a n c e  at reasonable 
rates. A s s u m i n g  that a ski area can still operate, ticket 
prices will have to increase su bs t a n t i a l l y  in order to cover 

the increased insurance premiums.

As a result of that Su pr eme Court d e c i s i o n  the Cit} ol 
Val dez  can no long er offer it's resident s the re cr ea ti on of 

downhill skiing. If this legi sl at io n does not pass perhaps 
oth er ski areas around the state will fall unde r the load of 

e s ca la ti ng pr em iu ms and fr ivolou s law suits.

There is a segment of the co mm unity that be li eves that 
this le gi sl at io n is p r o c e e d i n g  only to p r o t e c t  a 
m u l t i n at io nal co rp or at io n (Seibu) from li ab il it y.  Most of 
the ski areas w i th in the state are very small and most are 
pr od uc ts  of the co mm un it ie s that they are locate d in. This 
le gi sl at io n will affect all of them not just one of Lhem nd 
in most cases if in suranc e premiums rise as a result of poor 
le gi sl at iv e p r o t e c t i o n  it will become cost p r o h i b i t i v e  to 
operate. The ski areas are not trying to hide from their 
r e s p o n s i b i l i t i e s  to provide safety for the ski ing  public 
be ca use we r e c o g n i z e  that if we fail to do that soon we will 

be out of bu sine ss .

Alaska has a lot to be proud of. Last year an Alaskan
skier by the name of Hila ry Lindh came home from the Olympics
with a Silv er Medal. I we fail to support this le gislat ion 
wher e will the Hi la ry  Li nd h's of the fu tu re  get a chance to 
pr ac tice and excel in this sport?

I urge you to please support this le gi sl at io n!!

Sincerely,

Stev en P . Remme 
ASAA President
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D e a r  S e n a t o r  T a y l o r

I am writing in support oT SB A 4 . I 
L i u -  Alaska S k i  Arons \  s s n c i a t  i o n  and also 
of Hilltop Ski Aroa hero in \nch o rago .

am I fie President of
lie Gene ra a it a go r

There .are 13 downlti I 1 ski areas in Alaska ! Clea ry 
Summit, Ski band, Ra ve nw oo d and Rireh Hill all near 
Fairbanks. Black Rapids near Delta Ju nc ti on . Hilltop,
Hi 11 berg, A r ct ic Valley and Alpetiglow in An ch or ag e. Alye ska 
Resort, in Gi rd wu od . The Coast Guard Hi 1 1 in Kodiak. Ml .
F.yak in Cord ov a,  and F.a g 1 e r o s t near Juneau. In ad di tion
t. lie re are nu m e r o u s  organival ions that, prepart! and oper ate 

Nordic trails: Gliena Hot. Springs Resort., H a tc he rs Pass Lodge
and A n c h o r a g e  No rd ic  Ski Club just: to name a few.

There are many inherent risks in any s 
exception. Ski area operator!! sell acc ess  
or nordic environment not to a p e r f e c t l y  gr 
slope. This enviro nment includes all m a n n e r  
weather, slopes, forest growth, snow rondit 
some man made obsl nr I es . All si; i ers shou Id 
ski area o p e r a t o r s  and I i a c I set I ers can no 
small port ion of this environment:. Th e r e  i 
s k i. i n g a b s o J u L o 1 ) "safe". T lid i v i d u a 1 k i e r 
o f the r e a pon s i b i I i t y for their pa rI i c i pa t i
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Since 19 BO Alaska has had a s t a t ut e re l i e v i n g  ski area 
op er at or s of liability fir injuries or p r o p e r t y  dama ge which 

arise from Lite inherent i inks of .ski ing. The purpos e of this 
statute was to reco gn iz e that a ski area o p e r a t o r  could not 

eliminate these risks, .and to ensure that a ski areas could 
obtain i n s u r a n c e  and cent i nun to pr ov id e ski ers  the 
op po rt un it y to enjoy their favorite w i n t e r  ou td oo r 
recreation. An effective law will c o n t i n u e  to be important 
in p r o v id in g the legal climate n e c e ss ar y to further 

<1 e v e 1 o p in e n L of wint er tourism fa ci li ti es in Alaska.



Paul D. Brooks 
P.O. Box 111252 
Anchorage, AK 99511

MAR 1 1 R T (# a r c h  8 '  1 9 9 3

Robin Taylor, Chairman 
Senate Judiciary Committee 
Alaska State Legislature

Dear Senator Taylor and Committee Members:

I am writing to express my support for Senate Bill No. 44, and 
encourage your enactment of this legislation. I have been an 
avid skier most of my life and have lived in Alaska since 1980. 
My wife, son, and I are members of the National Ski Patrol, and 
our daughter and two grandchildren are skiers, the latter being 
members of the Ski Jumping Team. I am on the volunteer Ski 
Patrol at Alyeska Ski Resort and my Wife and Son are Ski 
Patrollers at the Hilltop Ski Area. My Wife is the Patrol 
Director of the Hilltop Ski Area, and I am the Alaska Division 
Winter Emergency Care Supervisor for The National Ski Patrol.

Ski safety has always been a major emphasis for my wife and I, 
especially in raising our children and grandchildren. Skiing, 
like any other physical activity, has inherent risks, but these 
risks can be minimized with education and training. People must 
be accountable for their own actions and the choices they make.
I believe this Bill goes a long way in clarifying the 
responsibilities of ski area operators and the skiing public 
participating in this sport.

Thank you for your interest and I encourage you to support this 
legislation when it comes up for a vote by the Senate.

Sincerely,

Paul D. Brooks



March 5, 1993

Robin Taylor, Chain nan 
Senate Judiciary Committee 
Alaska State Legislatur e

Dear Chairman Taylor and Committee Members:

It is imperative that the legislature enact statutes which give recognition to the fact that 
people do have responsibility for their own actions and choices. The bill before you today 
- SB 44 - is one such measure. I encour age your speedy and favorable advancement o f  
this type o f  legislation in general and this bill specifically. I also respectfully request your 
enthusiastic support and defense o f  this legislation when it reaches a vote o f  the body.

Sincerely:

v J  QJa a / t^ o ^
Joseph F. Wehrman EH 
3527 Vassar Dr. 
Anchorage, Ak 99508
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JUDICIARY Committee considered SENATE BILL NO. 49

"An Act relating to preelection reports; closing the two-day reporting gap in those reports; settim 
the date of February 15 for filing year-end campaign finance reports; and requiring reporting of zerj 
year-end reports."

and recommends:

[ ] replace w ith _________

or [ ] adopt previous_____

( ] attaches amendment(s)

[ ] same title 
[ ] new title 
[ ] technical 
title change 
(HB only)

[ ] adop ts___________

[ ] further referral to the
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[ ] do pass

[ ] do not pass

[ ] no recommendation

[•/] individual recommendations
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Alas&a State Legislature
SENATOR T IM  KELLY

S ta te  C a p ito l  
J u n e a u ,  A K  9 9 8 0 1 -1 1 8 2

M E M O R A N D U M

Senator Robin Taylor, Chair 
Senate Judiciary Committee

Senator Tim Kelly

January 29, 1993

SB 49 - Relating to the filing of Campaign Finance 
Reports

I respectfully request that you schedule SB 49 for a hearing before the 
Senate Judiciary Committee at the earliest opportunity.

Attached you will find my position paper, which contains an analysis of 
the bill, and a zero fiscal note from the Department of Adm inistration. 
This legislation is supported by the Alaska Public Offices Commission and 
the Department of Adm inistration.

Thank you for your consideration.

O ffic ia l B u s in e ss

TO :

FROM:

DATE :

RE:



Alâ ta State Legislature

SENATOR TIM K E L L Y
O ffic ia l B u s in e ss S ta te  C a p ito l  

J u n e a u ,  A K  998 01 -1182

SPONSOR STATEMENT & ANALYSIS FOR SB 49:

"RELATING TO THE FILING OF CAMPAIGN FINANCE REPORTS”

This legislation makes some long needed adjustments to our campaign reporting 
laws, the major feature of wh,ch is closing the two-day reporting gap (Sec. 2, 
page 2, line 13).

The law, since its inception in 1974, has contained an inadvertent two-day gap 
which occurs between the seven day pre-election report and the 24 hour reports. 
The reporting period for the 7 day pre-election report ends three days prior to 
the report due date. The 24 hour reports for contributions which exceed $250 do 
not begin until 7 days prior to the election. Thus, contributions exceeding $250 
received the 9th and 8th days before the election are not reported until the 10 
day post election report. This has the effect of obscuring the public's right to 
know.

In addition, SB A  would change the deadline for filing year-end campaign 
reports from December 31st to February 15th (Sec. 1, page 2, line 7). In 
recognition of the im practicality of the December 31st deadline, the Alaska 
Public Office Commission (APOC) has allowed year-end reports to be filed on 
January 15th, well after the statutory date, for several years. The February 
15th deadline would allow candidates and groups the use of December bank 
statements, and provide a longer time period to prepare a year-end report.

This legislation was introduced in the 17th Legislature and, after passage in the 
House, passed the Senate Ethics Reform and Judiciary Committees. APOC had 
previously requested the following amendments which have been included in SB

1) In Section 1, on page 1, lines 8-14, new language clarifies the scope of 
the year-end report. The year-end reporting period starts with the most recent 
report filed or with the beginning of the campaign, whichever is later. The 
reporting period ends with the previous calendar year, i.e. on December 31.

2) In Section 1, on page 2, lines 8-10, the filing of zero reports are made 
mandatory. This allows APOC to monitor report filing and notify filers if no 
report is received: More importantly, mandatory filing would help avoid the 
problem of discovering at a later date that a report should have been filed and 
that a significant fine has accrued.



CAPITAL

POSITIONS:

Estimate of currant year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Karen Boorman, Director 
Division: Alaska Public Offices Commission

Approved by Commissioner Nancy Bear Usera 
Agency: Administration___________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office
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FISCAL NOTE
BILL NO. SB 49

REVENUE
FUND SOURCE: 0 0 0 0 0 0

1002 Federal Receipts 0 0 0 0 0 0

1003 GF Match 0 0 0 0 0 0

1004 GF 0 0 0 0 0 0

1005 GF/Program Receipts 0 0 0 0 0 0

1006 GF'MHTIA 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Revision Date:_______________________________________
Title: ’An Act relating to preelection reports: closing the two-dav 

reporting gap in those reports: setting the date of February . . .  ’

Sponsor: Senators Kelly, Donley_________________________

Requestor __________________________________________

Department Affected: Administration

BRU: Alaska Public Offices Commission
Component: Alaska Public Offices Commission

COMPONENT SERIAL NO. 70

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

STATE OF ALASKA 
1993 LEGISLATIVE SESSION
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JUDICIARY Committee considered SENATE BILL NO. 51

"An Act providing for establishment of work camps for juveniles adjudicated delinquent, and 
extending to all cities and to nonprofit corporations authority to maintain facilities for juveniles."

recommends:

[ ] replace w ith _________

or [ ] adopt previous_____

[ j attaches amendment(s)

[ | same title 
[ ) new title 
[ ] technical 
title change 
(HB only)

j ad o p ts___________

] further referral to the

Letter cf Intent

[ j do pass

[ ] do not pass

( ] no recommendation

[y] individual recommendations
N E W  F I S C A L  N O T E S
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Senator Steve Rieger, Chair 
H ealth, Education and Social Services

Senator Randy Phillips

February 19, 1993

Committee

FROM

DATE

Senate Bill No. 51
“An Act relating to the establishm ent of 
work cam ps for juveniles adjudicated delinquent, and 
extending to all cities and to nonprofit corporations 
authority to m aintain facilities for juveniles. ’

A "work-camp" is a residential facility set aside for use on.y by minors. 
Those individuals placed in such an alternative facility may be required to 
labor on buildings and grounds or perform other activity, including 
education. Senate Bill 51 authorizes the Department of Health and Social 
Services to establish regulations for the operations of "work camps" and to 
place delinquent minors into work camps instead of another type of 
detention facility.

Further, Senate Bill 51 provides that a city or a non-profit corporation 
may maintain and operate a juvenile work camp under regulations to be 
adopted by the Department of Health and Social Services.

A work camp for juveniles is used successfully in Nevada. The Nevada 
system stresses academics, physical labor and structured discipline. The 
China Spring facility has been operated since 1981. Rather than being a 
punitive institution, the work camp is based on achievement and 
accountability. Clients in the camp are taught social and personal 
responsibility in a structured environment. They are able to earn 
privileges by showing responsibility.
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Twenty-three (23) states have some form of "boot-camp" or "work-camp" 
alternative for young adult offenders. The environment o f a boot camp or 
work camp promotes the values of our society and should help to 
rehabilitate young offenders and uldmately reduce corrections costs and 
juvenile crime.



Alaska State Legislature
£haijc

Legislative. 'Budget and Audit 
Community and'BsgyonaL affairs

R a n d y  P h i l l i p s

State Senator  
District L

S h is ip r ,
State Capitol 

juneau, AK 99801 
(907) 465-4949

latenm 
P.O. Box 142 

Eagle River AK 99577 
(907) 694-4949

NEUiS RELEASE

JANUARY 1 9 ,  1 9 9 3

S U B J E C T : JUVENILE BOOTCAMP BILL C O N T A C T : 4 6 5 -4 9 4 9  
SENATOR RANDY PHHXIR

As pan of an effort to enhance Alaska's juvenile justice system, 
Republican Senator Randy Phillips of Eagle River, has introduced what is 
popularly termed a "boot camp bill" for delinquent juveniles.

Senator Phillips explains that Senate Bill 51 is virtually identical tc 
legislation introduced during the previous Legislature to establish work 
camps for juvenile offenders. SB 51 would offer the option of placing a 
juvenile in a work camp instead of another institution. The so-called "boot 
camps" would be operated by either a city or a non-profit corporation.

* A so-called "boot camp" is considered a residential facility set aside 
for use only by minors. Those individuals placed in such an. 
alternative facility may be required to labor on buildings and 
grounds or perform other activity, including education.

SB 51 is patterned after a program used successfully in Nevada. The 
Nevada system and the system offered in SB 51 stresses academics, physical 
labor and structured discipline.



STATE OF ALASKA
1993 LEGISLATIVE SESSION

F IS C A L  N O T E
BILL NO. SB 51

Revision Date: 
Title:

______________________________________________ Dept. Affected: H ea lth  and Social Services
A n  act providing for establishment o f work BRU: Fam ily &  Y outh  Services

camps for juveniles ad jud icated  delinquent..._______________ Component: C entral O ffice_____________
Sponsor:
Requestor:

Senator R . Phillips
COMP ONENT SERIAL NO. 0259

E xp en d itu res /R even u es: (Thousands of Dollars)
I O P E R A TIN G FY94 FY95 I FY96 | FY97 I FY98 | P /9 9

PERSONAL SERVICES ’ I ! - , I
TRAVEL I I I I

' CONTRACTUAL 7.3 ( I I I
SUPPLIES 1. 0 I I I I I
EQUIPMENT 1. 0 I I I I I
LAND & STRUCTURES I I I I I
GRANTS, CLAIMS I I I I I
MISCELLANEOUS I I i I
TO TA L O P E R A T IN G 9.3  I 0 . 0 1 0 . 0 1 0 . 0 1 0 . 0 1 0 . 0 1

C A PITA L I I I ! I I i

REVENUE F U N D  S O U R C E  I I I I j I I

FUNCINCi: (Thousands of Dollars)
1002 Federal Receipts I I I ■ ■  ■■ I

j 1003 GF Match I
j 1004GF 9.3

1005 GF/Program Receipts
1006 GF/MHTIA
Other
TO TA L 9.3 0.0 0 .0 0 .0 0 .0 0 .0

P O S IT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: 0.0

ANALYSIS: (Attach a separate page if necessary)

SB 51 would allow the Department to establish juvenile work camps for youth adjudicated delinquent. This fiscal note is 
for the administrative costs associated wiLh the adoption of standards and regulations for the design, construction, repair, 
maintenance, and operation of all juvenile work camps. This would include the adoption of formal regulations, the 
publication of standards for the accreditation of work camp programs, consistent with the accreditation requirements for 
other state youth corrections programs.

This fiscal note does not fund the operation of a work camp.

/ •

Prepared by: Dcporah R. Wing, D irtxw f* * /? '
Division: Departm ent o f Health &  SocimServiceServices

Approved by C o m m iss io n er^ ) Theodore A. Mala, M D , M PH  
Agency: Departm ent o f Health & Social Services________

Phone: 465-3191 
Date: 01/25/93

Date: \ I k

PR E PA R E R  TO  P R O V ID E  ALL D ISTR IB U TIO N  C O P IE S  TO  G O V E R N O R ’S LEG ISLA TIVE O F F IC E  
For further distribution information call the Governor’s Legislative Office 
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Sectional Analysis 

SB 51

Section  1:
Am ends AS 47.10.080(b) to allow the depaiim eni o f health and social services to pb~e in 
a juvenile work camp a delinquent minor comm itted to the department by the couit.

Section 2:
Am ends AS 47 .10 .150  by adding juvenile work cam ps to the types o f  juvenile institutions 
over which die department has certain powers.

Section 3:
.Amends AS 4 7 .1 0 .160(a) to include juvenile work cam ps in the list o f  specific duties the 
department must perform under the chapter governing juvenile institutions.

Section 4:
Am ends AS 47 .10 .170  to allow a city or a non-profit corporation to maintain and operate 
a juvenile work camp; and, to allow  a city or non-profit corporation to receive grants-in 
-aid for the operation o f a camp.

Section 5:
Am ends AS 47 10.80.180(a) to authorize the department to adopt regulations for the 
operation o f juvenile work camps.

Section 6:
Am ends AS 47 .10 .190  by applying to work cam ps the conditions governing the detention 
o f  juveniles.

Section 7:
Am ends AS 4 7 .10 .990  by adding a definition o f "juvenile work camp."



Post Office Box 213 • Minden. Nevada 89423
DOUGLAS COUNTY

Senator Virginia Collins 
Alaska State Legislature 
Post Office Box V 
Juneau, Alaska 99811

Dear Senator Collins:

Pursuant to your request, enclosed please find a brief history 
of China Spring. You ray also wish to obtain a copy of Nevada 
P.evisea Statues 234.297 to 244.299 as amended in Chapter 31 of the 
1960 Nevada State Legislature.

Please advise if we can be of further assistance.

Sincerely,

Michael J. Harper 
Director

MJH:sc
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CHINA SPRING YOUTH CAMP 

LOCATION

2.5 miles south of Bodie Flat, in Douglas County, 
approximately nine miles from Minden and Gardnerville. The mailing 
address is Post Office Box 213, Minden, Nevada 89423.

HISTORY

In 1979 District Judge Howard McKibben, Chief Probation 
Officer James Estabrook and members of the local community 
perceived a need for a juvenile placement facility to serve as an 
alternative to the Nevada Youth Training Center at Elko. Jewel and 
Stoddard Jacobsen, of Gardnerville, donated forty acres of land for 
the project. China Spring Youth Camp obtained an energy 
conservation grant, service clubs assistance, and an additional 
community fund raising effort raised 330,000.00. During the summer 
of 1931, using a CETA Youth Work Project Grant and with the 
cooperation of local contractors, a road was cut into the property. 
In August of 1983, the Camp was opened and operated until July of 
1985.

The Camp underwent major renovations from 1985 to 1937. It 
was reopened in June of 1987 with a 30 bed capacity and is 
presently a self-contained facility located in a wilderness 
setting. The facility utilizes solar energy, "state of the art" in 
energy conservation. The Camp consists of seven facilities: a
dormitory, messhall, office/laundry, hatchery, school facility and 
administrative offices. The Camp has its own water system.

Since China Spring Youth Camp re-opened, the staff has 
continued to develop in-house programs designed to give the 
residents every opportunity to make meaningful and positive changes 
in their lives. Each day is filled with academics, physical 
training, work projects and counseling. Each resident learns self 
discipline and task completion.

The China Spring Youth Camp is currently capable of housing 30 
mid-level juvenile offenders. We offer a staff secured facility 
that provides a structured environment that develops self 
discipline, confidence and improved academic standing. The Camp 
has accepted placement from all Nevada Judicial Districts.

MISSION

The China Spring Youth Camp is a regional training, 
residential facility for mid-level juvenile offenders. The Camp is 
established as a staff-secured facility whose purpose is to provide 
the structure and programs necessary for the resident youth to
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overcome their delinquent and anti-social behaviors, and to 
facilitate a positive reintegration into the family and the 
community.

GOALS

1. To modify the behavior patterns of residents by 
providing an opportunity for achievement in a 
controlled and structured environment.

2. To work with the residents through the different 
programs to enable him to have the skill to function 
appropriately when he re-enters his home, school 
and community.

COMMITMENT CRITERIA/PROCEDURE

1. The child be adjudicated a delinquent child within the 
purview of Chapter 62 of the Nevada Revised Statutes.

2. Child to be committed to the care and custody and 
control of the Superintendent of the Nevada Youth 
Training Center at Elko.

3. That commitment be suspended and the child be placed 
on formal probation with the condition that he 
successfully complete the program.

The above procedure will allow for the sending county to 
maintain jurisdiction of the child upon the release from the Camp 
and his return to the community.

CAMP DISCIPLINE

The China Spring Youth Camp Program is based on accountability 
and achievement. The Camp r'.s not a punitive institution. The 
clients of the Camp are taught social and personal responsibility 
in a structured environment in which privileges are earned. For 
every privilege granted to a client, an equal responsibility is 
assigned.

EDUCATION

Educational programming is provide^ by the Douglas County 
School District. General academic programs are offered.
Additional instruction is available in the use of computers and 
vocational classes. Apprenticeships are implemented in welding, 
cooking and various agricultural activities.

(2 )
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Emphasis in the educational setting is on obtaining the basic 
skills that facilitate their integration into society and the work 
place. As most .esidents have had academic problems, additional 
emphasis is placed on making up any credits they may be deficient 
in for graduation.

COUNSELING

The youth at Camp need direction, guidance and the experience 
of taking personal responsibility for their actions. The Camp is 
committed to an intensive, dedicated, caring and professional 
approach. The staff work tc enable the youth to take charge of 
their lives and develop the confidence and self esteem to 
satisfactorily adjust to the community.

Each resident is involved in private and individual 
counseling. The Camp has on staff, state certified alcohol and 
drug counselors, and a program administrator for alcohol and drugs.

Residents are involved in counseling that includes programs 
from the Bureau of Alcohol and Drug Abuse, reality therapy, 
behavior modification, personal hygiene, personal finance, ethics, 
the youth and the law, goal setting, job search skills and others 
in an ongoing process.

STAFF

The China Spring Youth Camp employs and trains a professional 
counseling staff. Staff members must possess skills that lend 
themselves to all areas of the program. The resident must have 
access to a skilled counselor on a 24 hour a day basis. China. 
Spring Youth Camp staff does not perform straight supervision 
duties, with their skills they set the tone for an environment 
conducive to behavioral change.

TREATMENT

The residents shall have a treatment plan completed within the 
first thirty (30) days of residence. The plan will be prepared by 
staff counselors in cooperation with the resident. The plan shall 
include the following goals: behavioral, educational,
psychological, family and community, and work.

WILDERNESS PROGRAM

The developmental concept of wilderness training is to provide 
an opportunity for achievement in a setting dissimilar from the 
settings of a juvenile offenders non-achievement. Any person's
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ability to become proficienr in the social skills necessary to 
become a contributory element of society is dependent on the 
individual's concept of self worth, his perception of his 
functional social abilities, and his degree of self discipline.

In an attempt to overcome a history of societal failure, a 
youth referred to the China Spring Wilderness Program is given an 
opportunity to achieve in a highly structured setting. The program 
functions by providing problem solving tasks set in a unique 
physical social environment which impels tne learner to mastery of 
these tasks.

The participants are exposed to natural laws and their 
consequences. Unlike many of society’s laws, the problems they 
present tend to be straightforward, but often, their solutions 
require flexibility and creativity. In the 'wilderness setting, the 
youth is no longer able to rationalize his failures as being the 
fault of another person or institution. The counselors provide the 
instruction and the expertise necessary for the youth to be 
successful; it is the youth's efforts, however, that will determine 
his success. Once a youth has learned that the degree of his 
success is limited, only by his efforts and knowledge, that lesson 
is transferred to the other elements of camp life and into a 
redevelopment cf self awareness and self esteem, and this changes 
the direction of his problem solving behavior in the general 
s c c i e t y .

ADDITIONAL TP.AINIMG

Residents are involved in daily activities that provide 
benefits to the Camp and develop new skills for the residents. 
These have included community projects cf laying sod at schools an. 
county facilities, landscaping cf Camp grounds, care of chuka. 
prcject, building maintenance, fence building, gardening, 
construction tasks and vocational training.

FOOD SERVICES

The Food Service Unit is responsible for providing nutritious, 
well balanced meals that will ensure the necessary daily dietary 
requirements for each resident. Meals will be in compliance with 
guidelines set by the United State Department of Health and Welfare 
in conjunction with the National School ! inch Program through the 
State Department of Education.

MEDICAL SERVICES

Medical services are available 24 hours a day.

(4)



AFTERCARE

The children who are released from China Spring Youth Camp 
will return to their original jurisdiction. The committing 
Probation Officer or Youth Parole Service retains custody of the 
child and is kept informed of the residents progress. Family 
counseling for the children who reside in outlying counties will be 
provided by Rural Clinics Community Mental Health Center of the 
State of Nevada.

FUTURE GOALS

As the Camp continues to grow many goals and projects still 
lie ahead. As the need arises, China Spring Youth Camp is prepared 
to expand to a capacity of 40 residents. Nevada has a rapidly 
growing population and consequently increasing need for residential 
juvenile facilities. The State of Nevada already faces continual 
over crowding at its training center. China Spring Youth Camp 
provides a viable low cost alternative to expansion of State 
facilities.

Future projects include the construction of a vocational arts 
building, completion of athletic fields, an additional water well 
and a reservoir for increased fire protection.
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INTRODUCTION

A new breed of correctional facility has evoived our o f concerns over increased drug crirne 
ana prison overcrowding, ana the belief that traditional prisons often fail to rehabilitate offenders. 
In addition, there has been growing public sentiment that offenders be held accountable for their 
crimes ana that serious offenders serve longer sentences. This has added to prison crowding and 
motivated state policymakers to search for intermediate sanctions for less-serious offenders.

Boot cam ps-also  known as shock incarceration, special alternative incarceration or 
regimented inmate d iscip iine-are miiitary-stylc facilities distinguished by reveille, ciose-order 
drills, marching and demanding physical requirements. Participants are usually young adult 
offenders with no prior incarceration who are serving tim e ibr their first non-vioient felony 
conviction. Offenders attend a boot camp program for a shorter duration than a standard prison 
sentence, 60 to 18C days depending on the state program, and then ordinarily are released on 
parole for an additional year or more. Boot camps are politically popular because the public sees 
the programs as "tough on crime." Corrections officials often like the programs because the 
stringent ruies and schedules provide a more controlled environment for offenders than standard 
incarceration.

LEGISLATIVE ACTIVITY

Boot camps for young adult offenders now operate in at least 23 states, and another seven 
states are in the process o f  setting up boot camp programs.

Ok'ahoma and Georgia opened the first boot camp programs in 1983. Most states with 
programs have added them just since 1987, and considerable legislative activity has occurred since 
1989. Sixteen states enacted enabling legislation in the 1989 or 1990 sessions: Arkansas, 
Colorado. Connecticut, Illinois, Indiana, Kansas, Missouri, Nevada, New Hampshire, New Mexico, 
Chio, Tennessee, Texas, Virginia, Wisconsin and W yoming. Eight states-A iabam a, Arizona, 
Florida. Georgia, Louisiana. Michigan, New York and South Carolina-enacted enabling 
legislation between 1983 and 1989. A t least five states -  Idaho, Maryland, Mississippi, North 
Carolina and O klahom a-operate boot camps under department c r correcrions regulatory 
authorin’. At least one county, Los Angeles, is operating a one-year pilot project.(Figure 1)

PO LIO ' CONSIDERATIONS

Prison-bound or probanon-bound offenders
Perhaps the central policy issue to be addressed in considering or expanding boot camp 

programs is whether the program will be used to divert prison-bound offenders or as a more 
intensive, punitivr form  of probation.

In at least 19 states, statutes speciiy boot camps as an alternative for prison-bound offenders, 
with the intent o f providing shorter m ore intensive terms in a boot camp for som e offenders who 
would have served a longer prison term. In most states that statutorily divert prison-bound 
offenders to boot camp, the length o f the original sentence is not specified bv statute. In states 
that do designate original sentence length for program eligibility, the offender may be trading a 
sentence as short as three years for six months in a boot camp (N ew  York) or a sentence as long as 
15 years tor 120 days in a boot camp (Alabama).(Appendix A )

In at least five states, probation-bound offenders are targeted by statute in order to provide 
boot camps as a sentencing option for offenders for whom  straight probation was considered too 
lenient. Probation-bound offenders are diverted into the boot camp program by the sentencing 
judge. Both Connecticut and Georgia statutes allow the court to use boot camp as a condition of  
probation, and Arizona uses it as a condition of intensive probation.(Appendix A)
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Tennessee is the oniv state four,a to have two seoarate statutes; one targets prison-bound 
offenders and the otner targets prcoation-bound offenders. Theoretically, prison-oound and 
probation-bound offenders couid serve side-bv-side in the same boot camps. .As yet. however, no 
probation-bound offenders have been sent to Tennessee's boot camp, according to the department 
of corrections.

Ten states give the court primary discretion to determine whether otherwise prison-bound or 
probation-bound offenders are sentenced to boot camps. Often, offenders sentenced to boot 
camps by a judge must also then be screened and accepted by the Department of Corrections 
(DOC).(Appendix A )

In about 12 states, the depanm en of corrections has considerable discretion for diverting 
prison-sentenced inmates into boot camps. In six of these states, the DO C’s discretion is 
somewhat diluted because the coun  maintains jurisdiction and continues to oversee and review the 
offender's case throughout the program.(Appendix A )

Targe: offenders
Most states specify that panicipants in boot camps be non-violent felony offenders who have 

never served time in a prison. A majority o f the states target a specific age group either by statute 
or by DOC policy, the most common range being from 17 to 25 years o f age. New Mexico and 
Wisconsin target certain drug offenders for the program. Several states statutoriiv exclude certain 
crimes such as murder, first degree rape, first degree kidnapping, firs: degree robber/, capital or 
life felonies, sex offenses, child abuse or child sexual abuse. Many state laws require that offenders 
be physically and mentailv fit. At least five states have boot camps lor wom en.

PROGRAM OBJECTIVES

Tne most frequently stated goals of boot camps are to reduce prison overcrowding, deter 
offenders from crime, rehabilitate young adult offenders and reduce corrections costs..

Reducing Prison Overcrowding
Several states have authorized boot camrs, with '  ’uction o f prison overcrowding as a goal

inmate population by diverting eligible o ffen d s s n c  iOng-term incarceration." (Ark. Srat. Ann.
12-28-701 to 12-28-705 (1989)) The Florida law indicates that "Due to severe prison 

overcrowding, the Legislature declares the construction o f a basic training program facility is 
necessary to aid in alleviating an emergency situation." (Fla. Star. Ann. 958.04 (W est 1990))

However, an analysis done by Abt Associates, Inc. for the National Institute of Justice (NU), 
of the U.S. Department of Justice in 1989 said that in comparing maximum annual capacity in boot 
camps in a number of states to total prison population, the potential effect of boot camps on prison 
overcrowding is smalL Boot camp capacity as a percent o f prison population ranged from 1.1 
percent in Florida to 11.6 percent in Mississippi according to the N U  analysis. Boot camps 
averaged about 4.7 percent of total prison populations in the states examined. Current selection 
criteria for participants wouid. therefore, limit the number of facilities needed to a relatively small 
num ber.(l,p.l2)

Deterrence and Rehabilitation
Another commonly stated purpose o f boot camps is to deter offenders from committing 

additional crimes by giving them a "taste" o f prison. This may be particularly true where boot 
camps are used as a more punitive form o f probation. Many boot camps operate within a 
conventional state prison, but participants are separated from the general population. This gives 
offenders a "close, sobering exposure to the realities of prison life, but without subjecting them to 
abuse, exploitation or corruption fcy hardened criminals," according to the NTJ study, (l.pcci)

of the program. In Arkansas, offenders are 
the Board of Correction, under statutory lang

' c ' ording to a set o f  guidelines adopted by 
says the program is "designed to reduce
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Physical exercise combined with ririils and discipline is seen as having rehabilitative value by 
some policymakers and program managers. Shock incarceration, according to Donald J. Kengesh, 
director of Special A lternatives Incarceration in Michigan, teaches inmates 'self-esteem, seif- 
discipiine. self-responsibility and how to woric.unore importanily (the program] pushfe'* .hese 
individuals to achieve at leveis that they never knew they could achieve at *before."(2,p.3)

Some programs have added confidence-building exercises, and several require partia'panis 
:o quit smoking. North Carolina includes a Ropes Challenge program, which works first on 
bunding group skills such as ge.ting a team over a 12 foot waiL then on individual confidence 
buiiding such as walking a balance beam suspended 30 feet in the air. In Louisiana, program 
participants in the Orleans Parish are able to run 12 miles upon completion of the 
?rogram.(l,p.23)

Most programs do not reiv solely on military drills for their rehabilitation, many also include 
drug and alcohol counseiing, reality therapy, individual counseling, literacy training and other pre­
release programs. In N ew  York, offenders are placed in a therapeutic community emphasizing 
community living and socialization skills.( l.p_5) Education also is emphasized in the New York 
program, with offenders required to spend 12 hours per week in classes.* A  1990 report o f the New  
York  State Departm ent o f Correctional Services, D ivision of Program Planning, Research and 
Evaluation, said the academ ic achievement o f boot camp participants is somewhat less than 
--.mates in com parison New York facilities, but boot camp inmates both start with more skill 
deficiencies and spend less time in the program.(4,pp_35-36) Although many states' boot camp 
programs offer education, at least two states offer no adult basic education because o f the 
cifficuky in doing so in any meaningful way in the short period of time offenders are in the boot 
camp urogram .(l,p.27)

At least 10 state statutes specify that offenders receive drug and alcohol education or 
treatment in boot cam ps. As m entioned earlier, in N ew  Mexico and Wisconsin certain drug 
offenders are targeted for the program. In Tennessee, however, some drug offenders are 
statutorily excluded.

Som e states provide considerable pre-release assistance and direction. For example, in 
Maryland, parole agents visit the offenders before they are released, examine their hom e 
environments and m ake arrangements for offenders to meet with job placement assistance 
counselors. In at least one state, D O C  officials recom m end to the sentencing judge that drug 
•offenders be required to attend out-patient drug counseiing upon release, and in a few other states 
the statute specifies that drug offenders be sent to drug treatment or educational programs upu.i 
release. Two states-Ind iana and W isconsin-statutorily rear're drug treatment upon release from  
boot camp.

Cost Issues
Many boot cam ps are set up on the grounds o f  existing correctional facilities and share 

kitchen, medical and administrative services, contributing to cost-efficient start-up. However, per 
diem costs may be as much or more than standard prison because of higher staff to inmate 
ratios.(l.p,16)

Tne 1989 N U  study indicated that cost savings com e primarily from the shorter terms 
participants serve. For states to save money, the researchers conclude, 'hey must admit inmates 
who otnerwise would have served longer prison terms. Florida data show that time served in boot 
camps is about 215 days shorter than what participants would have spent in prison, suggesting 
savings to the state.(3,p2Z2) In New York, a 1990 report by the Department of Correctional 
Services research division estimated that despite higher per diem costs than other prison farilities, 
a totai savings o f S55.6 million was realized for 1,158 boot camp participants. This includes an
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estimatea S36.6 m illion saved in casual construction and 519.0 million saved in care and custody 
costs, mostly because inmates were housed for a snorter time.(4.pp.35-34)

A  1990 report by the South Carolina State Reorganization Commission for the state 
legislature exam ined the criminal histories of the offenders in the boot camp program to 
determine how m any offenders were actually being diverted from prison and whether any 
offenders were being diverted from probation. O f the 664 offenders who were placed in the boot 
camp program berween July 1987 and January 1989, 244 were diverted from prison and 420 were 
diverted from probation. StilL the net cost savings o f diverting 244 offenders from prison, after 
taking into account the costs added by piacing 420 probation-bound offenders into boot camps, was 
determined to be S 1.4 million.

None of the cost analyses known have attempted to compute the retum-to-crime factor into 
costs. Perhaps eventually, fiscal studies wiii combine recidivism data with cost data and analysis of 
who is being diverted into boot camp programs.

EVALUATIONS AND OUTCOMES

Whether or not boot camps meet the intended objective o f rehabilitation of the offender is 
aiso an important policy consideration. To date, however, most outcome anaivses are either 
anecdotal, short-term  or inconclusive.

Studies by the National Institute of Justice (N U ) o f the U.S. Department of Justice in 1989 
and the U.S. G overnm ent Accounting Office (G AO ) in 1988 concluded that available data are not 
sufficient to support the theory that boot camps reduce recidivism, overcrowding or prison 
costs.(l.p .35)(5 ,p .l)

The N U  study looked at recidivism rates for graduates o f boot camps in Georgia and 
Oklahoma and found them to be about the same as those o f  offenders released from prison. In 
fact, the Georgia D O C  found that after a three year follow-up, 38.5 percent o f the offenders who 
participated in boot camp returned to prison, compared to 38 percent recidivism of released prison 
inmates. Oklahom a found that almost half the boot camp graduates had returned to prison 
compared to 28 percent in a comparison group of prison inm ates over a 29-month period.(l,p.4)

A few states also have tracked the return to crim e or subsequent incarceration of boot camp 
participants. T he Florida Department of Corrections released a "udy in 1989 of their program  
snowing that boot camp graduates had a re-incarceraiion rate of 5.59 percent versus 7.75 percent 
for a comparison group; however, the study only contained data for a 13-month period.(3,pdi)

A 1990 rep o n  o f  the South Carolina State Reorganization Commission showed that among 
437 boot camp participants. 16 percent have had a subsequent conviction or had their probation 
revoked for a technical violation. Of these convictions and violations, 97 percent occurred during 
the first 12 m onths after completing boot camp. The m ost recent study, based on 1984 data, of 
recidivism for all p eop le  released (including all crimes and criminal histories) in that state showed 
a 16 percent recidivism  rate for one year.(6,p24)

The New York Department of Correctional Services research division report of 1990 on the 
state's Shock program  said, "Despite being incarcerated for shorter periods o f time, the Shock 
graduates appear to  be returning at a rate similar to a selected comparable group of inmates— " 
But the report a lso  notes that Shock graduates com e back for offenses less serious th3n the 
comparison group, and more often for rule violations rather than for convictions on new 
crimes.(4.p J 1-52) Georgia, Louisiana and New York are currently conducting studies and several 
other states have indicated they wiil be tracking recidivism rates as weiL
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Severai states require the aepanm ent of corrections (D O C ) to report to the legislature on 
the progress of the boot camp programs. In Colorado, for example, the DOC is to provide a 
report tnat indudes such information as: whether offenders are being diverted from probation or 
prison, whether bed space is being saved, and whether the recidivism rate for graduates of rhe 
program are equal to or lower than that of similar offenders committed to the DOC.

The National Institute o f Justice currently is working on a multi-site survey to evaluate seven 
boot camp programs. The evaluation wiil address selection decisions, community supervision upon 
release, program characteristics and program location; however, the outcome of the study is not 
expected to be decisive. The study should be rdeased by early next year.

The Bureau of Justice .Assistance has offered funds to states for boot camp start-up and 
demonstration. N ew  York and Texas have grants to im plem ent and evaluate effccdveness o f boot 
camps targeted for drug offenders.(7,p.47)

FEDERAL INTEREST ANT) INCENTIVES

Tide X V n i o f the federal Crime Control A ct o f 1990 authorizes S22Q million for 
“correctional options." including, "four grants in each fiscal year, in various geographical areas 
throughout the U nited States, to public agencies for correctional options (including the cost of 
construction) that provide alternatives to traditional m odes o f incarceration and offenders reiease 
programs.’ Programs m ust provide appropriate intervention for young offenders; security and 
ciscipiine: services such as counseling, drug treatment, education and job training; reduction in 
criminal recidivism; reduction in correctional costs; and developm ent o f industrial and service 
skills. .Also available ar e grants to public agencies to "establish, operate, and support boot camp 
prisons."

Priority is given to applicants who show potential for developing or testing innovation 
alternatives, as well as those that demonstrate overall quality and programming in a boot camp 
program. States operating over capacity in correctional facilities are also given priority. The law 
also identifies military facilities that may be used as sites for correctional programs funded under 
this chapter.

As of January 1991, funds for these grants were not yet appropriated. The Federal Crime 
Control Act of 1990 also authorizes the Federal Bureau o f Prisons to use shock incarceration (boot 
camp) programs. Title X X X  specifies miiitary-style regim ented training, discipline and labor, and 
also requires that appropriate job training, education and drug and alcohol counseling be in place. 
As yet there are no boot camp facilities operating for federal offenders.(S)

Tne Office o f Juvenile Justice and Delinquency Prevention (OJJDP), in conjunction with the 
Bureau of Justice A ssistance, will develop and test up to three boot camps for juvenile offenders, 
with awards to be m ade in April 1991 for 18-month test sites. Li addition.' the National Institute of  
Justice will fund an independent evaluation of the OJJDP programs, also to begin in i991.

CONCLUSION

Tne lofty goals o f reducing prison overcrowding, controlling corrections costs and providing 
for criminal deterrence and rehabilitation are only marginally achievable through boot camp 
prison programs.

By shortening the period o f  incarceration for prison-bound offenders, boot camps can have a 
minimai effect on prison overcrowding and costs. H owever, cost savings tend to be elusive in 
programs requiring special su n -u p  and operational costs, yet which target less than 5 percent of 
the prison population. It is im ponant to note that programs which u rget only probation-bound 
offenders are not likely to realize cost savings nor do they have any effect on prison populations.
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Increased justice-svstem cosis may in iaci resuit from senaing probation-bound offenders to boot 
camps.

Reai savings, o f course, can be reaiiaed if boot camp programs are successful in reducing 
subsequent criminal behavior in participants. As yet. however. long-term, comprehensive 
recidivism evaluations are absent from an evaluation of whether boot camps are good poiicv. 
Ultimately, an objective analysis o f programs' rehabilitative value compared to or in combination 
with drug treatment, work and education programs, likely will be key to determining success or 
failure.

In current practice, boot camps do respond to the need for interm ediate sanctions touaher 
than probation and which depan  signiiicanuy from traditional prison by stressing offender 
accountability and change. A  corrections leader has said boot camps are the "first sexy idea" 
corrections has had in rim ost w o  decades, and therefore should be given tim e to develop and be 
refined. Others have warned that military drills without attention to the social ills of illiteracy, 
unemployment and drug abuse are a wasted effort.

.As with most state initiatives, considerable variation is seen in how states have designed and 
operated boot camp programs. Their experiences, as highlighted in this document, can begin to 
guide poiicymakers’ decisions on future use of boot camps as a sentencing option.
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Figure 1.
Boot Camp/Shock Inca rce ra tion  Faciiity Use in the States
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A ppendix A  
S ta te  S tatu te Specification s for B oot C am ps

State

.A m o u n t o f  
L e g is la tiv e  
D ire c t io n

Offender 
Eligibility 
Reauirements

P r is o n
A l te r n a t iv e /  D is tin c tiv e
E n h a n c e d  P ro g ra m
P r o b a t io n  F e a tu r e s

Who Has 
Discretion 
to Select

A U b t n u  

A l * .  C o d e

§ 1 5 - 1 8 - 4

( 1 9 8 9 1

M o d e m * U o i  c n o a  n o t  e n a b l e ,  

m t c n c r  o f 1 3  y e a n  o r  tai
P A U n t o e c d i r d C o u r t  u o o a  

c o r n u J u u d a  w u b  

D O C  r c u u u d  

' u r n d l a t o n

A r t i o m  

A m .  R e v .  S u l  

A n a .  § U - 9 1 5  

( W e n  1 9 8 9 1

M o d e m * A l t * .  n e v e r  b e e n  u x a r e r m e o  

«  a d u t t .  s o  p o y i x a i  u s o u r -  

n j e c u ,  a o  c o n r a t a o m  d a e a u

H P A a m n n i e  e d u c a t i o n C o u r t  •  n w l t u i q

o f t n u s u v *

p r o d t u o a

A m u u

A r t .  S u l  A n n .  

§ 1 2 - 2 8 - 7 0 1  t o  7 0 3  

( 1 9 8 9 1

M i n i m a l U n e p e o f l c d P A U a c p e n S t d D O C

C o l o r a d o  

C o l o .  R e v .  S u l  

A t l  1 7 2 7 . 7  

( 1 9 9 0 1

M o d e m * A {S, n o u w u c o L  n o  

p r r n o w  « c o i * n c *  in  •  

c o r r r t a i o B a l  fa o l r r v .  O r e  

o f  p b y t t a U  O  m e a u i  d e f e c t

P A E d u c a t i o n s !  < k  v o a u x e n u l  

m r - m n e n t  k t n i n u u t  

• r e l u r n  i t i l k .  b u T L h  

e d n c m o a .  d r u s / a J c o h o i  

e d u c t u c n  A  i m i m r n L

E i n c u  i v *  d l r e a o r  

r e i u n M d i o u * -  

v c n a m  c o t m  D o o a  

e D t n o k t i o a  ( o r  

u n t r u e *  r e t r o d l o n

C o n n e c t i c u t  

C o e n .  O r a .  S u t .  

5 l S - i o i c  

( 1 9 4 9 )

M o d e r a t e A t * ,  c d a w a r d  o f  o t b e r  

t t u n  e  c u u  A  f e l o n y .  n o  

p c m v c x i  o r  r n c a u i

‘i n i l i l m n i

E ? C o m n r u n a y  v o m  ( o b t i i i l t

I D p l c C U n O Q  *  m m m i m > n i - i w

m c u  f r o m  p e n c m  

i n m u *  p o p u U u c a  i u d t c  

t n e y  r r o u i n r  • d u e x u o a  

r a a p t o y m e s L  i m a m i o a  

i p o r o . v d  m i d r n a r  n o o n  r e l e a s e .

C o u r t

H o n d a

F i t  S u l  A n n .  

§ 9 3 8 . 0 4  

( W o t  1 9 9 0 )

M e d *  r a t *  

t o

C o n n d e r a o l *

A j e ,  c r a n e  a  . 1  l e t o a v  

it c o t z u n n u d  b e f o r e  2 l u  

b i / t b d a y ,  n o t  p r r w o u x l y  

rluiitmi u n d e r  m u  n a t u u - .  

l i i n  m c t i p b l r  c n n x - L  

n o  p b y t i e a l  U n u u u o M .  

n o t  o r r w n a N -  m c a j c e m r d .

P A T r a i n i n g  m  d e c u c e i n u L i n r .  

p r o o n i l  t k v e t o o m c L  

d r n f  o o u n M l i n ^  

r r l u o d i u u o n  p r o f m x a

C o u r t  o o m m m  

L o c u u o a v o f  

D O C  D O C  

r e q o c s u

x a t e o o n *  o o t u t  

a p p r o v a l .

G e t r r p a  

G l  C o d e  A n n .  

§ 4 2 - 8 - 3 3 . 1  ( 1 9 ) 9 1

M i m x z u J A f t .  a o  c o o t a p o t a  d u e a a c .  

n o t  p n y i i c a i f ) '  o r  

a t e n u l k  b i n d i c a o p f d

E P L ' n s p * a l i c d C o u r t  • w * b  

D O C a p p r o r c l .

Illinois 

! J. A n n .  S u l  

c a .  it.
§ 1 0 0 3 A - 1 - 1  t o  

§ 1 0 0 3 A - l - 4  

§ 1 0 0 5 - 8 - 3  t o  3. 4  

M 9 ° 0 1

M o d e r n * A g e ,  s e v e r  m p r o o M d  u  

4 d u n  f o r  f e t o i y ,  l a u  

0 1 0 3  n o t  ( l i a b l e ,  

t c m e s e r d  1 0  m j p r n o n m c s l  

o f  3  y e a n  o r  t r u  n o  

r o e a u J  d u o r d e r o r

d i u b i l i t v  t T m m  c a u s e r t L

P A D r a f  c o m * l i n e  m a n d a t o r y  

r a p m w d  n k * M

C o u r t - u p o n  

H i  t n d r p r a k n i  

v n t m i a

! n < u i n a

I n d .  C o d e  A n a

§ 1 1 - 1 4

( 1 9 9 0 )

C o  a u o e n o t r A r c .  m a l e .  c u n i m n e d  1 0  

D O C  1 0  s e . v *  m a x .  i c m * n t z  

o f  n o t  D o r r  U u a  n p a i  

y t a n .  l u t o r o d a o i e  

t r n u u c z .  n o  p r m o u t  

a r a w a i o n  o r  

i a c m r i m u o a  p o t  

p t m o t a f y  i n  *  n u b u r y  

o r  c o n e m o M )  b o o t  c a m p ,  

oot ntxtuUJy u x x p u / e d .

P A S c p e r a s t  t r a r a  p r o e m  m c u u  

p o p u l a t i o n .  d a l b  lot I M s (  

t o d  r e l e b t U u U o e .  j o b  

U 1 1 K  t r a n a e e  f o r  d r u t /

u n u j  p r c o l m .  • d u t s u o n *  

r e m e d i a l  A  C E O ,  v e o n o u J  

i M M H a .  u a z a m i c a  

p r o * m m  t a c f c i d e *  »  J u c a o o ® .  

a > « * r - r t i c n  c o o u i a u r y  u r n *  

d n n / * i c o * o l  a  a t m a t .  

s * n e * d  m n t r o  n o n .

Iff

D O C  D O C  

r r p o m  1 0  c o u n .  

c o u r t  m a y  

r r c o g u o e a d  

0  d e a d e r  

b u t  Bi l l  u u u  

b *  e n p r o w r j  b y

D O C  v n t n u r y  

v d u i m t

X a a i u

K i a  S u l  t a a

§ 7 5 - 3 2 . 1 2 ^ 1 1 9 ) 9 1

U i f . i m i l U c n p a o t j c d L ’n e p * a f i * d U o t p a a & r d C o u r t

) n i i n i a n *

L l R c v  

S U L  A n a  

C C r J > .

A r t  9 0 1 . 1  

( W e n  1 9 9 0 )

C o n s i d e r a b l e F i r a t  o f l t n d e r ,  t t a r o c u d a d  

n e u u n o t  o f  M v r n  y e a n  o r  

l a *  a i  b a r d  U b o r ,  b a a  

p r o b a u o a  r r v o u d  ao 
i m d u u c u  w o t a u o o .  c t n m r m *  

r l i t i b l *  t o r  p a r o l e .  I s  o r  

2 n d  ft t o n y ,  s e v e r  K r v r d  t i m e  

I n  ■ c u u  p r u o a  v o t u n u r y .

P A U s m n r w  p v d t *  c u p « m u o a  

n p o n  m e * * *

S r n U a r a d  I d  D r p L  

o f  P u b l i c  S * k r y  *  

C o n v c u o o a  o o t u t

D t v .  o f  P r o d M n a  

k P t r o f *  r e f r r t  1 0  

c o u r t .
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State

Amount of 
Legislative 
Direction

Offender
Eligibility
Reauirements

Prison
Aitarnative/
Echancea
Probation

Dis^—ctive
Program
Features

Wbo Has 
Discretion 
to Select 
Candidates?

Mkhtttn 
MidL Sul Ana 
§282336(3-51 It 
§23.1133(3) 
(CiUiitua 19991

M i n i m a l

10
Moderate

Apt. oever reived lenteixz 
o ( lmpmonmem. liietv to 
be seoirnera to unDraoa- 
mnn. not poyitcefry or 
senuLv hJutdiaooed.

PA L'ntpootlcd Court -»ttb 
eunsrtu ol 
offrndrr

Wiuonn 
Mo. Ana Sul 
§237278 
(Vernon 1S91)

M i n i m a l

I D

Moderate

Ape. on felony prooauoa 
vtouiod prooauoa no 
pnar felony aotrvxaioa

PA Umpoobed Court

Nev»d»
Nev. Rev. SUL
§209256
(1989)

Moderate Ape. mete, eonvtaea o( 
Botrraolent (eiotry. never 
u m t x rated (or more 
than *  nonm*. otherwu*
rticble (or orooauoa

E? Traiaisp in rrcopsatoa A 
prevention ot dnip/alcobai 
abun*. i tw  manatnncRL 
prepare for A obtain (do.

Court 
raurnM to 
court noon 
csmotrtKM

New Hi met am: 
N.H. Rev Sul 
Ana jail 
(19891

M i n i m a l Uccpcofied PA Iniaarave axnmunny ruoervwwn Coon tmoa
n u r e w  m o r t a l  v t n

of DOC

New MtDco 
N.M. Sul Ana 
j31-lS'Z3 
§33-1-17 
(19901

Moderate
to

Co aoderaDK
Adult male A lent* offer.den. 
lieu ineliarbW a ta a  
DOC to Moot reiutauoai 
for screening voluntary

PA Subtracts aOuM oounacunc A 
freaimrcL GED prep, rnuntns 
in deotionmalunp A personal 
deveioptnrni A pre-release
■kills.

Court upon
f w n f n m w - u i V n

of ccnrarona 
department

New York 
N Y. Corr. Li.
}«6i-S67 
(McKinney19901

M i n i m a !

I D

Moderate
Ape. withtn 3 vteri of puote. 
loti taeupoie crane* 
suit volunteer

PA 6 nviflim remhiltiauon 
therapy

S.v m  n m f  a n n u m -  

lee rooorwa 
inner from 
artrn aoprovtm 
or duaoorov- 
ln  ̂court mini 
traooad wuhw 23 
days or stanaau- 
allv inwoven.

0 (uo
1 IStti Genl 
AntmoN 
§5120.031 
(1990)

Cooudcnnie Ape. conwccd of or pleaded 
fuilry to 3rd or ei p deprre 
(ciony, lou tnrlryibU 
cr.mra. oever lerucnczd to 
30 deyi oc more to 
reform or penal tnaauuoa 
notmolem

PA Subcase* thine aducauoa 
employment A aoaxl n tills, 
peyehotopial trcumcoL GED 
prep, 30-10 deyi m halfaiv 
home tmafl sell bctp A GEO 
prtp, tornsrva tupervmoo 
narole for remainder of tentetwr.

to Dept of 
Rrhabtfcusloe 
A OxTcaxxL 
profm- 
reports la 
teremeirrt court.

South Carolina 
S.C. Cad* Ana
§2<-:i-*;s
(Law. Ca-oo 1964)

M i n i m a l Ape. ootnraxd of ponvtolem 
ofTtmc for which ■ Ove 
yean or more >entescr ton 
be Impend. not payttcxuy 
or menially handicapped. 
do coouetota duraari.

PA Uatptnbtd Judpt -am 
ajomtlcoaf 
probcuoa

Tennniee 
Teaa Code Ann 
j40-2o.:oi io :g7 
§*0.28-130 
(1989)

M i n i m a l Ape. not pbyitcolN' or 
mentally band napped, 
prwoo or proewuon of 
6 yean or Mm so aontaasoua 
dnajaca. Isu mrltpibk 
crane*.

PA
A
CP

TrtaJnvrnl proprama Judpr -as 
coodajcn of 
prcewuor

T e n s
Tex. Code of 
Crua Proced. Ann. 
An. 42.12 
(Vernon 1990)

Minimal OltepMa e£f&te foe proba-
ilea u t  nos peryisaihf or 
mentally hoadiotoped. oever 
bees Im w w iM (or (elooy.

PA UaspoaOrd Court

Vtrpnu 
Va. Code 
§192 • 318.1 
A §33.1 • <7.1 
(1990)

Loaitderaow A|«. notrvuieot uiooy, 
never burs aeotesord 
io UKorcr.isiou m 
tdua vofuuare

"A t minor 110 4 . remaajuu touauaa, 
dnt| aduaijoa. vocauontl 
m w i* .  apoo retcaur 
esmkryrarsL vcouooaJ or otber 
xotiiomI profram mry be 
nuuuitl volomarv wsbdrawiL

t_ouii or can
DOCtor
evolution.
DOC reaasmoi

Wisconsin 
Wu. Sul Ana 
§302.0*3 
(Woo 1990)

Moderair Max volunteer. UT. 
slreudr tsaucmued. baa 
tubsiaccw abtue prootenx 
so pvyetvokrmcaL pbyttctl 
or mmol Umwoai 
lists torliobir citmei

PA Pmouai drveloptnrns csunsel- 
bt4  sabuasar aauae unuxnt 
A adnauiaa. mucauve 
laprrmoa parole propvo 
far iSrtf abuxra.

DOC

W v o a i n t  M i m m a t  U  r e i v m *  m u t o c e n u u
U V o . J u l  p r n n r o u a r y .  »<r«. d o  p r e w a u i
$ 7-J-100J (19891 incutrrraiioa. Ijui matipbk

PA Septra** from feoeraJ 
ornate popunma

Board ol 
Qartlea 
it Raforni
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Eager to improve the effectiveness and reduce the cost of juvenile 
corrections, states and counties around the nation are experiment­
ing with boot camps for youthful offenders. The camps, which stress 
hard physical labor and stem discipline, are designed to scare kids 
straight so they won't end up in adult prisons. It’s unclear yet 
whether the camps are effective, but many officials, most recently in 
Massachusetts and O h io , have said they have high hopes for them.
Another notable trend in state justice policy is driven by tight 
budgets. Numerous states are looking at hiring private firms to 
provide medical care to prison inmates. Prison medical costs are 
soaring, at least partially because many inmates entering prison 
suffer from serious health problems caused by their addictions to 
drugs or alcohol. Some states, too, have aging prison populations 
with expanded health care needs.
Privatizing prison health care is controversial, since it results in the 
loss o f state jobs. Sometimes the private firm rehires the former 
state workers, but frequently at lower salaries than they were paid 
by the state. Privatizing also raises a key issue: Can private firms 
supply the same quality of care as state workers?
To keep current with both o f these trends, read P u b l i c  S a f e t y  &
J u s t i c e  P o l i c i e s :  F r o m  t h e  S T A T E  C A P I T A L S  each week.
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Ohio county to open 
experimental boot camp
S om e juvenile offenders in 

C u yah oga  C ounty, O hio , wiil 
be sentenced to a boot camp 
style o f  detendon starting early 
next year to get a dose o f  disci­
pline and self-confidence they 
may need.

Tne Justice Department's 
O ffice o f  Juvenile Justice and 
D elinquency Prevention has 
awarded Cuyahoga County 
Juvenile Court a grant worth
S779 .000  to fund a pilot boot 
cam p program, which is to serve 
as a m odel for other such camps 
elsew here. The county is a 
partner in the experiment with  
the Northeastern Fam ily Insti­
tute o f  Boston, a private, non­
profit human services agency  
that w ill manage the lS-m onth  
program.

Cuyahoga County’s program  
is one o f  three in the country to 
receive funding for a boot camp 
experim ent. The others are 
social service programs in 
M obile , A labam a, and D enver, 
C olorado . A  Justice Department 
spokesm an said the agency  
intends to expand research and 
evaluation o f  boot cam ps and 
other shock incarceration pro­
grams across the country.

Starting in April. 30 boys at 
a time w ill be sent for 90-day  
stays at the Cuyahoga County 
camp, at the county’s Youth D e­
velopm ent Center in H udson

village. Youths will be sent 
there as an alternative to six- to 
nine-month stays at traditional 
juvenile detention homes such 
as the state-run Cuyahoga Hills 
Boys School.

W hile living at the camp, 
the youths w ill rise early and 
face a number o f  physical 
challenges, such as obstacle  
courses and wilderness survival 
training. The object is to teach 
physical conditioning and seif- 
discipiine.

“T here’s a high emphasis on 
rehabilitation, not punishment, 
so there’s a better chance o f  
changing their behavior so they 
d on ’t repeat it,” said Elsie Day, 
director o f  com m unity services 
for the county’s juvenile court. 
“It also builds self-esteem  from  
doing physically challenging  
things. These kids often have 
poor self-es'ecm , which is why  
they get involvcti in negative 
acti vines."

She said the camp, though 
styled after military boot camps, 
would not be as militaristic or as 
strict as adult boot cam ps. The 
program w ill involve traditional 
aspects o f  juvenile detention, 
such as schooling and counsel­
ing, D ay said. A fter com pleting  
the camp, youths w ill spend 
several more months in counsel­
ing and rehabilitation programs.

Massachusetts plans three 
juvenile boot camps

M assachu setts Gov. W il­
liam F. W eld and Lt. Gov. Paul 
Cellucci have broken ground for 
the first o f three military-style

(

booc cam ps for youthful offend­
ers.

The S6 m illion facility wiil 
house 256  inmates in four boot- 
cam p-style buildings featuring 
open bunking. In all, seven 
buildings w ill be built on the 12- 
acre grounds at the Bridgewater 
Correctional Com plex.

“Innovative programs such 
as boot cam ps help us utilize 
scarce secure prison beas for 
those truly needing traditional 
facilities,” W eld  said. At the 
sam e rime, Cellucci said, the 
boot cam p approach is an 
attempt to change the habits o f  
youne offenders before thev be- 
com e career criminals. The sites 
for the rem aining two boot 
cam ps have not been announced

Virginia boot camp is 
______ underused______

V irg in ia  Department o f Cor­
rections offic ia ls say the state’s 
new  boot cam p is being un­
derused and that the State Crime 
C om m ission  should determine if  
m ore inm ates can be included in 
the program.

Under the new  program, 
judges can sentence first-time, 
non-violent offenders to the boot 
cam p w here they undergo a 90- 
day regim en o f  drilling, hard 
labor and education. If they 
com plete the program, they are 
released under supervision for a 
year.

The program was designed  
to ease prison crowding and to 
return the prisoners to society 
with a better sense o f self.

From the STATE CAPITALS



Currently, the program has 52  
participants, though it has room  
for 96.

Massachusetts hires private 
firm to provide health care

M assach u setts  has hired a 
Florida com pany to provide  
health care at the state's prisons, 
a move that G ov. W illiam  W eld  
says w ill save the state from  $8  
million to 514  m illion a year.

The contract, to E m ergency  
M edical Services A ssocia tes, 
was the first W eld adm inistra­
tion m ove to privatize a state  
service. W eld said it w ou ld  not 
be the last. W eld said  alm ost 
400 state em ployees cou ld  lo se  
their jobs, but E M SA  can hire 
those w orkcis w hen the contract 
takes e ffect Jan. 1.

“This contract is an ex ce l­
lent exam ple o f  the privatization  
approach w e plan to em p loy  
throughout state governm ent,” 
he said. “It’s  not a m atter o f  the 
private sector versus the public  
sector, it’s a matter o f  m onopoly  
versus com petition."

EM SA, o f  Ft. Lauderdale, 
Florida, w as the low  bidder at 
528.7 m illion. Public Safety  
Secretary Thom as Raponc said. 
Four national com panies co m ­
peted for the contract.

“T he amount o f  savings  
reflects the fact that the state has 
been paying too much for  
prisoner m edical services in the 
past," said W eld. “W e pay

something iike 54 ,0 0 0  per 
inmate per year, and otner 
comparable states spend c loser  
to 52 .000  per inmate per year, 
so that was a red flag that really  
led us to look in this area for  
privatization."

EM SA currently operates 
health care services for three 
prisons —  a 2 ,000-bed prison in 
southern F lorida , an 1,800-bed  
county jail in W est Palm  
Beach, Florida, and a 5 ,000-bed  
prison in V irg in ia .

A labam a, A rk an sas, N ew  
M exico, K ansas. M ary lan d  
and D elaw are contract prison  
health care services, according  
to M assachusetts officia ls. 
Thirteen other states contract 
out up to 80 percent o f  health  
services, and six  others contract 
a little more than half their 
health sendees to private com ­
panies, the o ffic ia ls said.

W eld said E M SA  w ould  cut 
outside m edical v isits by in­
mates from the current average  
o f  about 500  a w eek  to 5 0 0  a 
month, and w ou ld  be penalized  
$100 for every outside trip 
above that lim it. Rapone said  
the privatization also w ould  
alleviate m edical malpractice 
suits filed against the state by  
inmates. He said there w ere “an 
inordinate amount" o f such suits 
pending.

Previously, the r a te  and a 
private firm, Goldberg M edical 
Associates, had provided m edi­
cal care to prisoners. G oldberg  
M edical’s 512  m illion contract 
expires Dec. 31. W eld said he 
next would look to privatize the

prison system 's food delivery  
services.
h i  n w win m m m m m m m m m m —  — m

South Dakota wants to 
expand privatization

The South Dakota Correc­
tions Department w on’t pick a - 
company to provide health care 
for the whole prison system  for 
several months. Secretary Lynne 
DeLano says.

The department is now  
doing a cost analysis o f  five 
proposals submined ever the 
summer, she said. It also is 
studying i f  the companies 
should submit bids.

The prison system now  has 
several contracts with individual 
health-care providers. Over the 
summer, it asked two S ioux  
F alls hospitals and three out-of- 
state companies that specialize  
in corrections health care for  
plans on providing every kind o f  
medical service for all its facili­
ties.

The services would include 
physicians, nurses, mental 
health care, and inmate and staff 
education. DeLano said the 
Corrections Department w ould  
save m oney by having one 
company provide all health care.

The department's director o f  
finance, Richard Decker, said  
regular medical expenses at the 
State Penitentiary increased 
from 5492,000 in 1989 to
5638,000 in 1991. They’re 
projected to hit S640.00 next 
year, he said.

Regular costs at tne co-cd  
Springfield Correctional Facility

From the STATE CAPITALS
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Hickel: Put .young 
offenders in. camp
By IAN MADER  
The Associated Press

JUNEAU —■ W ork camps, 
counseling and  Job tra in ing  
for young N atives' convicted 
of a lc o h o l- re la te d  c rim es  
m ight pu t them  on th e  righ t 
t r a c k  and  
ease crow d­
ing  in  th e  
s ta te 's  • p ris­
o n s, G ov ,
Wally H ick­
el said  Wed­
nesday.

O ne-th ird  
of A la sk a 's  , 
prison pop’u- n*c ^e ' . 
lation  is N ative.,'and 95 per­
cent of the crtm ea th a t  p u t 
vhose N atives b eh in d  bars 
involve alcohol, H inkel said .

"W h en  so m e o n e  g a ts  
d ru n k  an d  tu rn s  v io le n t, 
th?y go to  j a i l ‘4--u su a lly  a 
dead -en d  s t r e e t , ’* H ick e l 
said. “3 u t  ja ils  and  p risons.'

d o n 't  hava to  be- p laco s 
w hore p eop le  ju s t  w a s te  
aw ay.'1

Hickel spoke a t the open­
ing of a two-day teleconfer­
ence among corrections offi­
cial*, N a tive  lead ers and  
inmate* to look a t  ways of 
improving the prison system  
for Natives.

Sen. Georgianna Lincoln. 
.B-Ram part and chairw om an 
of 'th8 legislature's bush  cau­
cus,' said a m ajor problem  
wlfh the Corrections D epart­
m ent Is that only- tw o proba­
tio n  officers and 7 percent of 
all it* employees are N ative.

About 15 percent of the 
s ta te ’s population is N ative.
. "Wo m ust have ro le  m od­

els!'/, she said.
Hickel used the opportu ­

n i ty  to  p u th  “ O p e ra tio n

_ • Pleaso see Page B-3, 
. ' WORK CAMPS

W O R K  CAM PSs Art alternative to jail
Continued from PogB B-i

H ope," h is ad m in is tra tio n 's  
proposal to  p u t  young of­
fenders convicted of crim es 
involving alcohol in a boat 
camp. The cam p w ould be 
open only  to  inm ates 18 to  25 
who are  no t considered dan­
gerous.

Thn sentences, paid fo r  by  
the offenders, w ould include 
boot-camp w ork , job  tra in ­
ing and alcohol counseling.

Few  o th er deta ils  of “ Op­
e ra tio n  H o p e "  h av e  been  
w orked o u t

The boo t cam p w ould be  
a t  P.oint M acKenzie across

Cook In let from Anchorage, 
b u t no m oney h as been In­
cluded so fa r in the  Correc­
tions D epartm ent's proposed 
budget for fiscal 1994.

Any additions to the Cor­
rections b udget face s t i f f  
scrutiny. A House Finance 
subcom m ittee a lre a d y  h as 
cut about ?8 m illion  from  
Hick el's request of $124 m il­
lion for the departm ent.

Hickel told the teleconfer­
ence th a t alcohol w as a t  the 
root of m uch of the  s ta te 's  
crime.

B u t N a tiv e  in m a te s  
sp eak in g  .from  th a  F a i r ­
banks prison said  alcohol

w as Just a sym ptom  of deep­
e r  problem s, including rac­
ism  and  dysfunctional fam i­
lies.

R obert H lrn  of F a irb an k s  
and Paul S hew felt of F o rt 
Yukon said racism  helped  
land  them  in  ja il. S hew felt 
'a id  tr ib a l courts run  by  
N atives could im p arl fa ire r  
judgm ents and sentences for 
N ative offenders.

" I  th in k  people should  bo 
tak ing , care of th e ir  own 
Instead of le tting  strangers 
come in  to  th e ir  land  and 
p a ss  ju d g m e n t,’* S h e w fe lt 
said .
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The following changes would occur with the passage of SB 53:

7 AAC 47.170(b) An applicant under 18 years of age may apply on his or 
her own behalf if the applicant is living apart from parents or guardian 
and is managing his or her own personal financial affairs. [A female] A_n 
applicant under 18 years of age living at home with her parents or 
guardian may apply w ithout regard to her parents' or guardian's income if 
she is a female seeking a [therapeutic abortion] p reqnan cv- re la ted  
s e r v i c e .

7 AAC 47.200 GENERAL RELIEF MEDICAL COVERAGE. The General Relief 
Medical program provides payment on behalf of needy persons who are 
eligible under the provisions of this chapter for any of the following 
se rv ices :

(4) physician services if
(A) related to major medical care provided in a hospital on an 
inpatien t basis;
(B) provided in a hospital emergency room the same day on 
which the recipient is admitted for major medical care;
(C) provided to a recipient residing in a nursing home;
(D) provided in either an outpatient or an inpatient setting to a 
recipient with a diagnosis described in 7 AAC 47.271(b); o_r
(E) [provided in determ ining e lig ib ility for a therapeutic 
abortion; or] prov ided for preqnancv-related s e r v i c e s :
[(F) provided fo r a therapeutic abortion;]

(5) outpatient laboratory and x-ray services provided in conjunction 
with [a therapeutic abortion] preqnancv-re la ted s e r v i c e s  or nursing 
home care;

(6) medical transportation related to major medical care, nursing 
home care, or [a therapeutic abortion] preqnancv-re lated s e r v i c e s :

SPONSOR STATEMENT
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(7) outpatient surgical center services provided in conjunction with 
[a therapeutic abortion] preanancv-re lated s e r v i c e s  or nursing home 
care ;

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM. 
Notwithstanding any other provisions contained in this chapter or 7 AAC 
43, a payment may not be made under the General Relief Medical program 
for any expense

(7) fo r an elective procedure [.including an elective abortion] o the r  
than a preanancv-related se rv ice  as defined in 7 AAC 47.290:

7 AAC 47.290. DEFINITIONS. In 7 AAC 47.010 -  7 AAC 47.290

(3) "elective procedure" means a procedure that is subject to the 
choice or decision of the patient or physician regarding medical services 
that are advantageous to the patient but not necessary to prevent the 
death or d isability of the patient; [,and includes an elective abortion;]

(5) [is repealed;] "preqnancv-related se rv ice"  or '’preanancv- 
related s e r v i c e s ” means a se rv ice  or se rv ic e s  reasonab ly  
nece s sa ry  for an abort ion ;

7 AAC 47.290(7) and (8) are added definitions which would be annulled.
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A.G. GIVES ABORTION REGULATIONS LEGAL CLEARANCE

JUNEAU--Attomey General Charles Cole today gave legal approval to 
regulation changes that will cease state payment for elective, nonthera- 
peutic abortions under Alaska's general relief medical assistance program. 
Women eligible for the general relief medical program may still obtain 
state payment for a therapeutic abortion after the regulations are 
effective.

The regulations were submitted to Lt. Governor Jack Coghill for filing. 
Coghill signed them this morning.

Cole believes that the regulations would withstand legal challenge 
under the constitutions of both the United States and the State of Alaska.

"The validity of the regulations under the federal constitution is 
clear," Cole said. "The United States Supreme Court has repeatedly held 
that states are not required by the federal constitution to expend public 
funds for abortions.

"We also believe that the Alaska Supreme Court should conclude that
when balancing the conflicting rights and interests, the right of privacy
does not require state payment for an elective, nontherapeutic abortion 
under the general relief medical program."

Cole said he is confident that the regulations would withstand a
challenge based on state equal protection guarantees, especially when the
state pays for no other elective medical procedures for otherwise healthy 
persons under the general relief medical program.

-more-
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The regulations also contain a technical provision conforming the 
state Medicaid program to federal Medicaid regulations as required in 
order to receive federal funding.

The regulations become effective 30 days after filing by the Office of 
the Lieutenant Governor.

# # # #
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MEMORANDUM State of Alaska

D epartm ent of Law

TO:

FRO M :

Hon. Theodore Mala 
Commissioner
Health and Social Services

d a te .  January 20, 1993 

f i le .  993-93-0040 

t e l . n o  : 465-3600

Charles E. Cole 
Attorney General

s u b j e c t  DHSS regulations re
abortion payments under 
Medicaid and General 
Relief Medical Programs 
(7 AAC 43; 47)

As required 
department's adoption 
state payment for elect 
medical assistance or 
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receive federal partic 
legal attack under the 
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involved. State v. Erf::<son, 574 P.2d 1 (Alaska 1978), 22 n.144; 
Ravin v. State, 537 ? . 2d 494, 515 (Boochever, J., concurring).

We believe that the Alaska Supreme Court should conclude 
that when balancing the conflicting rights and interests, the right 
of privacy does not require state payment for an elective abortion 
under the general relief medical program. Presently, the majority 
of states with an expressed state constitutional right of privacy 
do not pay for elective abcrticns. Even in those states where the 
right of privacy is an implied right, more restrictive statutes 
have been upheld against state constitutional challenges. See 
Fischer v. Deot. of Pub. Welfare, 502 A.2d 114 (Pa. 1985). While 
we recognize that the Supreme Court of California has reached a 
contrary result under its express state constitutional right of 
privacy, we do not fine tn.at court's reasoning as persuasive. See 
Committee to Defend Reproductive Rights v. Myers, 625 P.2d 779 
(Cal. 1931). It does net seem reasonable or intended by Alaska's 
constitution for the right cf privacy to require payment for purely 
elective abortions under the general relief medical program just 
because this state cheeses to cover pregnancy services for poor 
women, as the California case appears to reason.

We believe that the regulations should also withstand a 
challenge based on state equal protection guarantees. The Alaska 
Supreme Court applies a sliding scale analysis to equal protection
challenges using a three-step approach. Erickson, 574 P.2d at 12.
First, the court determines the importance of the individual
interest impaired by the challenged statute or regulation. See 
State v. En search Alaska Construction, Inc., 787 P. 2d 624, 631
(Alaska 198 9) . Second, the court examines the importance of the 
state interest. In this case, the court would review the purpose 
of the law. Depending on the importance of the individual
interest, the state's interest must fall somewhere on a continuum 
from mere legitimacy to a compelling interest. Id. Finally, the 
court examines the nexus between the state interest and the state's 
means of furthering that interest. Id. With respect to the chosen 
means, the equal protection clause requires that the nexus fall 
somewhere on a continuum from substantial relationship to least 
restrictive means, depending on the importance of the individual 
interest. Id.; see i Iso Scnneman v . Knicrht, 790 P. 2d 702, 7 C 4
(Alaska 1990).

At least " e  state court, when faced with a state equal 
protection analysis, nas found that the state may have a legitimate 
state interest in refusing to fund elective, nontherapeutic 
abortions that are :t performed to protect the life or health cf
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the mother. Right to Choose v. Bvrne, 450 A.2d 925, 937 (N.J.
1982) .l

We believe that cur court should find, as well, that 
nonpayment for elective abortions under the general relief medical 
program does not violate equal protection guarantees, especially 
when the state pays for r.c other elective procedures for otherwise 
healthy persons under the general relief medical program. The 
importance of the state's express, legitimate interests, including 
an interest in uniform program administration, outweighs the 
individual's interest ox. payment for an elective abortion under the 
entirely state financec ;:er.erai relief medical program.

The regulations should also survive attack under state 
guarantees of substantive cue process. The Alaska Supreme Court 
has held that a regulation violates substantive due process when it 
"has no reasonable relationship to a legitimate governmental 
purpose." Sonneman v. Knight, 790 P.2d at 706, quoting Keves v. 
Humana Hcsc. Alaska, inc., 750 P.2d 373, 351 (Alaska 1988). "The 
new regulations will allow equal treatment of elective procedures 
and are necessary for oonsistent management of the general relief 
medical program. Since the regulations are reasonably related to 
a legitimate purpose, the regulations should meet substantive due 
process guarantees.

The new regulations are consistent with the enabling 
statutes and are reasonably necessary to administer the general 
relief medical program. Prior attorney general opinions do not 
restrict your department's ability to adopt these regulations. At 
the time these opinions were written, the body of state court 
decisions was limited. Since those opinions were issued, many cf 
the leading state cases on these issues have been decided. In 
addition, it appears that those prior attorney general opinions 
were addressing potential payment limitations substantially 
different from and more restrictive than those adopted by your 
department. Therefore, the conclusions reached in those opinions 
do not affect the validity of these regulations.

The new reflations are also substantially different from 
the funding restrict . ;r.s that were placed before the Alaska voters 
in a 1982 ballot ir.c.acive. Therefore, the initiative's defeat 
dees not affect .r department's authority to adopt these 
regulations.

The Sue:-.-- Court of New Jersey ultimately struck down 
the New Jersey sca t  .ce cecause it prohibited state payment of all 
abortions "except :r-j it is medically indicated to be necessary 
to preserve the woman's life" and did not provide abortion services 
where the health c: tx.e mother was at risk. Right to Choose, 450 
A. 2d at 927. The New Jersey court would have sanctioned the 
approach taken by y: ;r department's regulations.
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In the final analysis, the regulations that your 
department has aaoptei provide abortion funding where it is 
medically necessary to preserve the woman's life and health 
(including certain psychological conditions) as well as in cases of 
raoe or incest and, therefore, should withstand legal challenge. 
While few legal conclusions can be made with absolute certainty, we 
believe that, if the regulations are challenged, the court should 
find them as constitutional and lawful.2

CEC:pml

We note mat over 30 states do not pay for elective 
abortions under them state medical assistance programs. Alaska 
would be joining thru ma]ority trend when these regulations take 
effect.



7 AAC 43.140. ABORTIONS. (a) Payment for an abortion[S] 

will, in the department's discretion, [MAY] be covered under 

medicaid if [WHEN] the physician services invoice is accompanied by 

certification that [ONE OF THE FOLLOWING CONDITIONS EXISTS:]

[(1)] the life of the mother would be endangered if the 

pregnancy were carried to termf;

(2) SEVERE AND LONG-LASTING PHYSICAL HEALTH DAMAGE TO 

THE MOTHER WOULD RESULT IF THE PREGNANCY WERE CARRIED TO TERM; OR

(3) PREGNANCY IS THE RESULT OF RAPE OR INCEST].

(b) A procedure [PROCEDURES] that is [WHICH ARE] not covered 

under this section will be covered under General Relief Medical[, 

to the extent provided in 7 AAC 47. (Eff. 3/13/79, Register 71; an 

/ / , Register )

Authority: AS 47.05.010 

AS 47.07.030

AS 47.07.040

AS 47.07.050

7 AAC 43.825 is amended to read:

7 AAC 43.825. PROGRAM. Except as limited under 7 AAC 43.140, 

family [FAMILY] planning services will be covered by medicaid when 

provided by a family planning clinic of [CLINICS UNDER] the

1
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d  (division of [Tjublic l^ealth, a local health department[ S ] , a student 
1 4
fraablictlfe

health service[S], a private family planning clinic[S], or a 
private physician[S]. Except as limited under 7 AAC 43.140, drugs 

[DRUGS], supplies, devices, and medical procedures provided by a 

physician or under physician supervision will be covered under this 

chapter. (Eff. 8/18/79, Register 71; am I I ,  Register )

Authority: AS 47.05.010 

AS 47.07.040

AS 47.07.050

7 AAC 43.835 is amended to read:

7 AAC 43.835. DEFINITION. In 7 AAC 43.825 - 7 AAC 43.335,A
"family planning services" refers to those services and materials 

provided with the purpose of postponing, avoiding, or terminating 

pregnancy, including the dispensing of birth control drugs and 

devices for males and females, and the performance of vasectomies, 

sterilizations, and abortions for the purpose of avoiding or 

terminating pregnancy, except as limited under 7 AAC 43.140. (Eff. 

8/18/79, Register 71; an I I ,  Register )

Authority: AS 47.05 QIC 

AS 47.07.040
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AS 47.07.050

7 AAC 47.170(b) is amended to read:

(b) An applicant under 13 years of age may apply on his or 

her own behalf if the applicant is living apart from parents or 

guardian and is managing his or her own personal financial affairs. 

A female [AN] applicant under IS years of age living at home with

her parents or guardian nay apply without regard to her parents' or

guardian's income if she is [A FEMALE] seeking a t h e r a p e u t i c  
abortion [PREGNANCY-RELATED SERVICE]. (Eff. 3/23/78, Register 65

am 8/1/86, Register 99; am 11/28/86, Register 100; a m  /__/__ ,

Register ___)

Authority: AS 09.65.100 AS 47.25.130

AS 47.05.010 AS 47.25.170

AS 47.25.120

7 AAC 47.200 is amended to read:

7 AAC 47.200. GENERAL RELIEF MEDICAL COVERAGE. The General 

Relief Medical program provides payment on behalf of needy persons 

who are eligible under the provisions of this chapter for any of 

the following services:
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(1) major medical care as defined in 7 AAC 47.290;

(2) skilled nursing home care;

(3) intermediate nursing home care;

(4) physician services if

(A) related to major medical care provided in a 

hospital on an inpatient basis;

(B; provided in a hospital emergency room the same 

day on which the recipient is admitted for major medical care;

(C) provided to a recipient residing in a nursing

home;

(D) provided in either an outpatient or an 

inpatient setting to a recipient with a diagnosis described in 

7 AAC 47.271(b) ; [or̂ J

(E) provided in determining eligibility for a
£ £ -  f -

therapeutic abortionj — w w w a f t  iprovided for -a-

^PREGNANCY-RELATED SERVICES]/
(P) prQiMdAd f Per a  thdnastutic, pjborlUA, * *

(5) outpatient laboratory and x-ray services provided in

conjunction with a therapeutic abortion [PREGNANCY-RELATED 

SERVICES] or nursing home care;

(6) medical transportation related to major medical 

care, nursing home care, or a therapeutic abortxon [PREGNANCY- 

RELATED SERVICES];

(7) outpatient surgical center services provided in 

conjunction with a therapeutic abortion [PREGNANCY-RELATED



SERVICES] or nursing home care;

(8) prescribed drugs and medical supplies for a

recipient with a specific diagnosis as described in 7 AAC

47.271(b);

(9) repealed 7/1/87. (Eff. 3/23/78, Register 65; am

5/2/79, Register 70; am 5/17/82, Register 82; am 5/25/82, Register

82; am 9/23/84, Register 91; am 8/1/85, Register 95; am 8/1/86,

Register 99; am 11/28/86, Register 100; am 7/1/87, Register 103; am 

/ / , Register )

Authorit': AS 47.05.010 AS 47.25.170
4S </7. c33.
AS 47.25.130 AS 47.25.195

7 AAC <*7.210(7) is amended to read:

7 .YAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM. 

Notwithstanding any other provisions contained in this chapter or 

7 AAC 43 . a payment may not be made under the General Relief

Medical program for any expense

(7) for an elective procedure, including an elective

abortion [OTHER THAN A PREGNANCY-RELATED SERVICE AS DEFINED IN 7 

AAC 47.290];

1993 HEALTH AND SOCIAL SERVICESRegister
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(Eff. 3/23/78, Register 65; am 5/2/79, Register 70; am 4/15/82, 

Register 82; am 5/25/82, Register 84; am 8/1/86, Register 99; am 

11/28/86, Register 100; am 7/1/87, Register 103; am I I ,  

Register )

a
Authority: AS 47 ., 05 . 010

q-i■CfJ >30
AS 47 .,25. 130

AS 47 . 2 5. 170

7 AAC 47.290(3) is amended to read:

(3) '‘elective procedure" means a procedure that is 

subject to the choice or decision of the patient or physician 

regarding medical services that are advantageous to the patient but 

not necessary to prevent the death or disability of the patient^. 

and includes an elective abortion;

7 AAC 47.290(5) is repealed:

(5) repealed __/__/__ ;

7 AAC 47.290 is amended by adding new paragraphs to read:
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(7) "elective abortion" means a procedure, other than a 

therapeutic abortion, to terminate a pregnancy;

(8) "therapeutic abortion" means the termination of a

pregnancy

(A) certified by a physician as medically necessary

(i) to prevent the death or disability of the woman, or (ii) 

to ameliorate a condition harmful to the woman's physical or 

psychological health; or

(B) that resulted from actions that would 

constitute a crime of sexual assault under AS 11.41.410 —  

11.41.425, a crime of sexual abuse of a minor under 

AS 11.41.434 —  11.41.440, or the crime of incest under

AS 11.41.450. (Eff. 8/1/85, Register 95; am 12/4/85, Register 

96; am 8/1/86, Register 99; am 11/26/86, Register 100; am / 

/ , Register )

Authority: AS 47.05.010 AS 47.25.130
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

P Y

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

130 Seward Streep Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M July 22, 1992

SUBJECT: DHSS Abortion Funding Regulations (Work O rder No. 
8-LS0049)

TO: Senator Arliss Sturgulewski

IROM : Terri Lauterbach 
Legislative Counsel

You have asked us to review the legality of the Medicaid and General Reb'ef Medical 
(GRM) abortion funding regulations proposed by the Department of Health and 
Social Services on July 8, 1992.

There are a number of areas where the proposed regulations are not clear. 
However, in our opinion, a court probably would find that the proposed changes to 
the Medicaid regulations are legally valid and consistent with legislative intent 
because they reflect federal Medicaid requirements, a result intended by the legis­
lature. But, a court is less likely to find the proposed changes to the G1EIM 
regulations to be consistent with legislative intent because the court may view them 
as arbitrary changes and because they probably result in unconstitutional administra­
tion of the state’s medical assistance programs.

A finding of arbitrariness could be made because the proposed regulations change 
a longstanding DHSS interpretation of the GRM statutes without any intervening 
legislative directive to do so and without any demonstrable change in the medical 
needs of Alaskan women. A finding of unconstitutionality could be made because the 
proposed regulations infringe privacy rights and the right to equal protection of the 
laws by treating indigent pregnant women who choose to continue their pregnancies 
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum will discuss the following topics:
(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent.
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.



A "Conclusion" section appears after the following "Discussion" section.

DISCUSSION 

(!) Content of the proposed regulations.

The proposed reguiations make changes in two different DHSS programs that 
provide medical care for indigent women: Medicaid and General Relief Medical 
(GRM).

The proposed changes in the Medicaid regulations provide that payment for an 
abortion will "in the department’s discretion" be covered if the billing invoice is 
accompanied by certification that "the life of the mothei would be endangered if the 
pregnancy were carried to term."^ See proposed 7 AAC 43.140(a).

The proposed changes in the GRM regulations would restrict funding tc  "therapeutic 
abortions" and eliminate funding for "elective abortions." See proposed 7 AAC 
47.200 and 7 AAC 47.210.

"Therapeutic abortion" is defined in the proposed GRM regulations to include three 
types of pregnancy terminations^: (1) where the pregnancy resulted from "actions 
that would constitute a crime of' sexual assault, sexual abuse of a minor, or incest;^

y  It is not clear what the proposed regulations mean by "in the department's discretion.'' Will the 
DHSS second-guess the physician’s certification?

According to the Anchorage Daily News, the commissioner intends to leave "the final call" to "doctors, 
not bureaucrats." However, that comment was, according to the ADN, made in reference to the 
definitions of "elective" and "therapeutic" in the G R M  regulations, not the use of "in the department's 
discretion" in the Medicaid regulations. See ADN. Thursday, July 9, 1992, at Page A10, Col. 5.

The proposed Medicaid reguiations should be clarified in regard to this language about DHSS’s 
"discretion."

In using the phrase "termination of pregnancy," the regulations make no attempt to distinguish 
procedures like induced labor or Caesarian sections. Most likely, these would be covered under 
Medicaid as childbirth procedures, so they need not be covered under the G R M  regulations.

The regulations do not state who will determine whether actions leading to the pregnancy "would 
constitute" the specified crimes. Short of a conviction (which would usually take so long as to moot 
the question of abortion), who is in a position of determining thai any of the specified crimes has 
occurred?

In cases alleging sexual assault, for instance, the lack of consent of the victim is often at issue. Will 
DHSS personnel, after questioning a pregnant wuman, determine whether or not there was consent?

(continued...)
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(2) where termination of a pregnancy is certified by a physician as medically 
necessary "to prevent the death or disability of the woman"; and (3) where 
termination of a pregnancy is certified by a physician as medically necessary "to 
ameliorate a condition harmful to the woman’s physical o r psychological health." See 
proposed 7 AAC 47.290(8).^

"Elective abortion" is defined to mean a procedure, other than a  therapeutic abortion, 
to term inate a pregnancy.^ See proposed 7 AAC 47.290(7).

( 2 )  Effect of the proposed regulations.

The effect of the proposed changes in the Medicaid regulations would be to bring the 
state program into compliance with current federal abortion funding restrictions.^

(̂.-continued)
In cases alleging incest or sexual abuse of a minor, will DHSS simply accept the pregnant woman’s 
staiement of the occurrence, or will DHSS somehow investigate or require corroboration of the age 
and identity of the alleged perpetrator?

7 AAC 47.290(8)(B) should be clarified on this point. In its present form, it invites arbitrary action 
and leaves open the possibility of extreme invasion of privacy.

y  7 AAC 47.290(8) does not distinguish between previability and postviability abortions.

% 'Elective procedure’ is also defined in the proposed regulations as

a procedure that is subject to the choice or decision of the patient or physician 
regarding medical services that are advantageous to the patient but not necessary to 
prevent the death or disability of the patient and indndes an elective abortion. (See 
7 AAC 47.290(3).) (Underlined language is proposed as new language in the 
regulation. Bold face indicates emphasis added for the purposes of this memo.)

.As with 7 AAC 140(a) and 7 AAC 47.290(3)(B), discussed in preceding footnotes, this proposed 
regulation needs clarifying.

It is obvious from the definition of "therapeutic abortion" and "elective abortion" that G R M  funding 
will be provided for an abortion that is "not necessary to prevent the death or disability of the 
patient" Therefore, the definition of "elective procedure" should be rewritten to be consistent with 
the definition of "elective abortion." One way to achieve consistency would be to move the new 
language currently proposed to be appended at the end of 7 AAC 47.290(3) to the beginning of that 
definition instead so that it would read as follows:

"Elective procedure’ means (A) an elective abortion or fB) a procedure that is 
subject to the choice of the patient...but uot necessary to p.event the death or 
disability of the patient.

9  Medicaid is a joint federal-state program. The state cannot use Medicaid money for a purpose 
prohibited by federal law or regulation.



Although federal restrictions have varied from time to time, current federal 
restrictions prohibit Medicaid payments for an abortion unless the life of the pregnant 
woman would be endangered by a completed pregnancy.

Because of the proposed definitions of "therapeutic abortion" and "elective abortion," 
the effect of the proposed changes in the GRM regulations is less clear. How many 
abortions will be considered "elective," if any, and therefore not be funded? And 
what kind of physician statement will be considered sufficient by DHSS to satisfy the 
requirement that a physician certify the abortion as medically necessary?^

It is possible that the definitions, by including situations involving the woman’s 
"physical or psychological health," would permit any abortion to be funded as long as 
the woman could find a physician willing to provide the appropriate certification.^ 
After an initial dip in abortion funding caused by confusion on the part of both 
patients and their physicians about coverage, the department could well discover that 
the requirement of physician certification will become a pro forma bit of paperwork 
with no actual effect of restricting funding.

However, for the sake of analyzing the regulations from the perspective of whether 
they are consistent with legislative intent, this memorandum will assume that the fiscal 
note accompanying the proposed regulations is basically accurate. The fiscal note 
predicts increased costs to the state and federal government of over S1,000,000 in 
fiscal year 1993 and almost $2,000,000 by fiscal year 1997.^ According to DHSS 
spokesperson Ed Wicher, the prediction of increased costs is based on an anticipated 
decrease in abortions and a concomitant increase in live births of indigent children
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% These questions are crucial not just as matters of clarity but as matters of constitutionality. If, in 
practice, all types of abortions will wind up being funded without significant procedural obstacles for 
different types, the proposed regulations would probably not be construed to violate either privacy 
rights or the right to equal protection of the law.

See, for instance, the statement attributed to Thomas Moffatt, executive director of Alaska Right 
to Life Inc., in the Anchorage Daily News. July 9, 1992, page Al, Col. 5:

[The definition of "therapeutic abortion"] opens the bam door. In my opinion that 
definition would permit any abortion. I would imagine any one of a dozen 
abortionists could certify anyone who walked through their doors.

Whether one ascribes good faith to "abortionists" or not. wc agree with Mr. Moffatt that the definition 
of "therapeutic abortion" could encompass all abortions since an unwanted pregnancy probably always 
has, at a minimum, adverse psychological effects on a woman.

% See page 2 of the "NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF THE 
DEPARTMENT OF HEALTH A N D  SOCIAL SERVICES* that accompanied the actual Language 
changes proposed for 7 AAC 43 and 7 AAC 47, issued 7/8/92.
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who, with their indigent mothers, will be eligible for public medical and financial 
b enefits .^

C3) Consistency of the proposed regulations with legislative intent.

Given the content and the assumed e f fe c t^  of the proposed regulations, one 
aspect of our analysis is whether DHSS’s decision to distinguish among types of 
abortions, funding some and not others, is consistent with legislative intent.

According to Alaska case law, the intention of the legislature must be determined 
from the words used in the statute being implemented by the agency, construed with 
reference to the purpose of the program of which the statute is a p a rL ^  if an 
administrative regulation is consistent with a statute’s purposes and reasonably 
necessary to carry them out, the Alaska Supreme Court will not overturn it, provided 
it is reasonable and not arbitrary.-^ Since a regulation is presumptively valid, the 
burden of proving the invalidity of a regulation is on the party challenging i t ^  
Furthermore, since these proposed regulations involve policy-making and the 
particularized expertise and experience of administrative personnel, a court will be 
inclined to defer to the administrative decision expressed in the regulation, and will 
inquire only whether it has a reasonable b a s is .^

In light of these standards that the court has developed for its review of administra­
tive regulations, it is clear that the proposed changes to the Medicaid regulations 
would be upheld if challenged. It is much less clear whether the proposed changes 
to the GRM regulations would be upheld.

I® It is not clear exactly what percentage of abortions currently funded will be considered "elective* 
(and unfunded) under the new regulations. However, the fiscal note is substantial, indicating that 
DHSS believes a significant percentage of abortions will no longer qualify for public funding and will 
not be covered by nonpublic funds either. An "educated guess," based on the fiscal note, would be 
that 35 - 40 percent of abortions currently funded under Medicaid and G R M  will no longer be funded 
under those programs nor by private means.

t-U For a discussion of the "assumed effect" see the preceding three paragraphs of this memorandum. 

^  State v. Citv of Anchorage. 513 P.2d 1104 (Alaska 1973).

^  Kalmakoff v. State. Commercial Fisheries Entry Com'n. 693 P.2d S44 (Alaska 1985).

State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 1986).

m  Hood v. State. 574 P.2d 811 (Alaska 1978). However, this deference may be more applicable to 
new regulations than to changes in old regulations.
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With respect to the proposed Medicaid regulations, the court would no doubt look 
at the legislative intent expressed in AS 47.07.040, where the legislature gave DHSS 
the authority to

make those arrangements or regulatory changes, not inconsistent with 
law, as may be required under federal law to obtain and  retain 
approval of the United States Department of Health and Human 
Services to secure for the state the optimum federal payment under the 
provisions of 42 U.S.C. 1396 - 1396p (Title XIX, Social Security Act, 
Medical Assistance). (Emphasis added.)

In order to retain the approval of the federal government for the state’s Medicaid 
program, the state must not use Medicaid money for an abortion unless the pregnant 
woman’s life would be endangered by carrying the pregnancy to term. DHSS’s 
proposed changes in the Medicaid regulations would simply insert that federal 
restriction into the state’s p rog ram .^  Therefore, we have no doubt that a court 
would uphold the new state Medicaid restriction as consistent with legislative intent 
because it is necessary to keep the state program in compliance with federal 
requirements, a result clearly intended by the legislature.

We have more doubt about whether the GRM restrictions would be upheld. Most 
of our doubt stems from issues that the proposed regulations raise under the state 
constitution.-^ However, there is also some room for doubt about the validity of the 
proposed regulations because of issues raised about their consistency with the 
legislative intent involving the GRM statutes.

To determine legislative intent under the GRM program, a court would look at 
AS 47.25.120 and 47.25.130 and the definition of "assistance" in AS 47.25.300. These 
statutes indicate that the legislature intended to leave implementation of the GRM 
program largely within the discretion of DHSS. The three statutes read as follows:

Sec. 47.25.120. ELIGIBILITY FOR ASSISTANCE. Financial 
assistance may be given under AS 47.25.120 - 47.25.300, so far as 
practicable under the conditions in this state, to a needy person who is 
eligible under the regulations of the department. (Emphasis added.)

^  It would also make the regulations match reality. It is my understanding from DHSS that the 
federal Medicaid restriction (life endangerment) already has been implemented on the state level for 
over a decade, even though 7 AAC 43.140(a) has continued to list two other situations (health effects, 
and rape/incest) as being covered by Medicaid during that time. These other two situations have been 
covered under GRM, instead of Medicaid, during the last decade.

m  See the next two sections of this memo.



Senator Ariiss Sturg wski 
July 22, 1992 
Page 7

Sec. 47.25.130. AMOUNT AND TYPE OF ASSISTANCE, (a) The 
amount of assistance for a needy person shall be determined by the 
departm ent with regard to the resources and needs of the person and 
the conditions existing in each case. Where possible, assistance shall 
be sufficient to provide the applicant with reasonable subsistence 
according t o  standards of assistance established, by th e  departm ent 
However, the amount of assistance for subsistence, needs may not 
exceed $120 a person a calendar month. (Emphasis added.)

Sec. 47.25300. DEFINITIONS. In AS 47.25.120 - 47.25300
(1) "assistance" means financial assistance to or on behalf of a needy 

person, including subsistence (food, shelter, fuel, clothing, and utilities) and 
transportation, medical needs (including, but not limited to, hospitalization, 
nursing, and convalescent care), burial, and other determined needs;

These statutes give broad discretion to DHSS. After a person is determined to be 
"eligible under regulations of the department," the amount of assistance must be 
"determined by the department" with regard to the "needs" of the person and "the 
conditions existing in each case." Assistance must be reasonable "according to 
standards of assistance established by the department." While assistance is supposed 
to include "medical needs," the legislature has not defined that term except to say 
that it includes a minimum of 'hospitalization, nursing, and convalescent care." In 
essence, the proposed regulations are an exercise of DHSS’s authority to interpret 
the term "medical needs."

As a general matter, we think that the GRM statutes give very wide discretion to 
DHSS to interpret the term "medical needs." "Need" is an ambiguous term according 
to the dictionary, meaning both "necessary or required" and "useful or desired."-^ 
Considering the legislature’s limitation of general relief financial assistance to $120 
a month, we doubt that a court wouid have considered it unreasonable for DHSS to 
limit general relief medical assistance to procedures necessary to prevent the death 
or disability of the patient wiien initially implementing the GRM program. This 
would have restricted the medical aspect of the program to a very basic level of 
assistance like the legislature restricted the financial aspect of the program.

However, the proposed regulations are not the initial regulations to implement the 
GRM program. Rather, the proposed regulations would change implementation of 
a program that is almost 40 years o ld-^and that has probably covered all abor-

Webster’s New World Dictionary.

— The general relief program was enacted by ch. 110. SLA 1953.
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dons not covered under Medicaid for most, if not all, of those 40 y e a rs .^  When 
determining whether the proposed GRM regulations are reasonable, a court might 
evaluate whether there is a reasonable basis for the change, not whether the 
regulations would have been reasonable initially.

When evaluating the reasonableness of the changes made, by the regulations, a court 
might note, first of all, that there have been no legislative changes in the definition 
of "assistance" or "medical needs" since 1953. Furthermore, the court would probably 
note that DHSS itself has had a longstanding interpretation that GRM "medical 
needs" include all types of abo rtion s.^  And, the court would probably note that, 
despite the longstanding DHSS policy of covering abortions under GRM, there has 
never been a legislative change indicating disapproval o f that po licy .^  Finally, the 
agency will probably be unable to demonstrate to the court that the medical needs 
of Alaskan women have changed with respect to pregnancy options. Therefore, 
DHSS probably cannot point to any legislative or medical reason for interpreting 
"medical needs" differently now than they have been determined over the past few 
decades. Thus a court could, in our opinion, find the proposed GRM changes to be 
arbitrary, with no reasonable basis.

We are not alone in this opinion. The question of whether the GRM regulations 
could be changed to prohibit funding for "elective" abortions was put to Attorney 
General Wilson Condon in 1981 by then Governor Jay Hammond.

Condon acknowledged that a "strong argument" could be made that DHSS has 
absolute discretion to change its definition of "medical needs" in the GRM 
regulations, but explained at length that there definitely would be 'legal difficulties" 
with this approach. He wrote

AS 47.25 gives the agency broad discretion to determine whether there 
is a need for specific types of medical treatment [for persons who are 
eligible for general relief]. . . By [previously] adopting regulations

We base this latter conclusion on written evidence from the mid-1970’s and oral anecdotal 
evidence dating back to the 1960’s.

^  We do not know if the court will grant "deference” to DHSS's longstanding interpretation or to 
DHSS’s current desire to change the interpretation.

m  Abortions were singled out by DHSS for continued coverage under G R M  regulations in the 
summer of 1986 when the legislature cut the G R M  appropriation by 50 percent for fiscal year 1987. 
Before that time, they had been covered along with other "physician services." Contemporaneously 
with the G R M  funding cut, the legislature enacted a priority system for eliminating G R M  services 
when appropriations were insufficient to cover them all. Thus, there has been fairly recent legislation 
about services under GRM, but no indication that different types of abortions should be treated 
differently.
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providing for the coverage of abortion expenses the agency implicitly 
made a finding that there is a general need for that type of medical 
treatment, fe^ that abortions are "medical needs" under the terms of 
the statute. It could be argued that before the regulations could be 
anended  to exclude elective abortions, there would have to be a 
finding that conditions within Alaska had changed to such an extent 
that there is no longer a need for that type of medical treatment. 
Without such a finding, the change [in the regulations] might be 
considered an arbitrary agency action. It should also be noted that the 
legislature has not taken action to change the original agency determ i­
nation.

Such a finding would be most difficult to make in this case. Neither 
the Hyde Amendment nor the United States Supreme Court decision 
in Harris alterfs] "medical needs." Nor has any other event occurred 
in the state which suggests a change in medical needs. Absent changed 
circumstances, we believe a court ight not permit the deletion of 
elective abortions from the list of medical needs covered by the 
General Relief Medical Assistance p rog ram .^

We agree with Attorney General Condon’s opinion that changes in the GRM 
regulations without a change in either the underlying statute or in the medical 
circumstances of indigent women in the state would likely be viewed as unlawful 
arbitrary action by the agency. Such arbitrariness would be inconsistent with 
legislative intent. In addition, the regulations would be inconsistent with legislative 
intent if they resulted in unconstitutional administration of the state’s medical 
assistance programs. This memo will now discuss the constitutional issues raised by 
the proposed regulations.

Constitutionality of the proposed regulations - privacy.

Given the content and the assumed effect— of the proposed regulations, it is clear 
that the privacy clause of the state’s constitu tion^ could be the basis of a chal­
lenge to the constitutionality of the regulations.^

Op. Att’y Gen., January 12, 1981, File No. J-66-413-81, at pages 5 - 6.

^  For a discussion of the 'assumed effect" see footnotes 6 - 10 and accompanying text.

Article 1, sec. 22, Constitution of the State of Alaska.

It cannot reasonably be argued that a woman’s decision about whether to continue a pregnancy 
fails to involve a privacy right.

(continued...)
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Under the state constitution, a regulation impinging on the right to privacy may be 
upheld only if it is necessary to further a compelling state in te re s t.^

A challenge based on the state’s privacy clause would contend that the proposed 
regulations interfere with an indigent woman’s right to privately determine whether 
to continue her pregnancy. Challengers would probably say that the regulations force 
a state-sponsored inquiry into the woman’s reasons for her choice (if the choice is 
abortion) and place a substantial obstacle (by denying funding) in the way of 
implementing the woman’s choice (if the choice is abortion and for a reason not 
supported by the state).

Defenders of the proposed regulations would probably use arguments like those 
made in federal decisions that have upheld Medicaid abortion funding restrictions. 
They would argue that it will be a woman’s poverty, not the state, that will stand in 
the way of an "elective" abortion under the proposed regulations. They would also 
point out that the right to privacy is not ab so lu te ^  and can be outweighed by the 
state’s "important and legitimate interest in potential life ."^  Defenders would 
probably claim that by not funding "elective" abortions, the state would simply be 
expressing its legitimate preference to financially support childbirth. The woman’s 
right of privacy would not be violated because, according to the regulations’ 
defenders, she can still get an abortion, just not a t state expense.

In rebuttal, the regulations' challengers would probably note that the state itself has 
acknowledged that lack of state funding will be more than an obstacle in the path of 
many indigent pregnant women; it will be an absolute bar. DHSS’s own fiscal note 
projects that a significant number of indigent women who cannot get publicly-funded

^(...continued)

As long ago as 1942 and as recently as June 1992, federal derisious have recognized that the kdcral 
*[c]onstitution places limits on a State's right to interfere with a person's most basic decisions about 
family and parenthood," including "the right of the individual, married or single, to be free from 
unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision
whether to bear...a child." See. Casey v. Planned Parenthood of Southeastern Pennsylvania, U.S.
 (1992), 1992 WestLaw 142546, page 11, which cites a string of cases extending back to 1942.

And, while the contours of Alaska’s right to privacy are not yet firmly established, it is clear that the 
right to privacy guaranteed to Alaskans is broader in scope than that guaranteed in the federal 
constitution. State v. Glass. 538 P.2d 872 (Alaska 1978).

=- Gray v. State. 525 ?.2d 524 (Alaska 1974).

^  Grav v. State, supra; Ravin v. State. 537 P.2d 494 (Alaska 1975); and State v. Erickson. 574 P.2d 
1 (1978).

^  Casev, supra, at page 24.



is a legitimate g veramental goal, the court could point out that it is not a compelling 
interest until viability. And, since a compelling interest is needed to override a 
fundamental privacy right, the court could strike down the regulations with respect 
to abortions performed before viability.

We believe it is more likely that the Alaska Supreme Court will adopt the chal­
lengers’ view of reality and the applicable law rather than the defenders’ view. We 
doubt that the court will find the regulations to be neutral, in reality, on the issue of 
reproductive choice when it is faced with the fiscal note and the acknowledged 
antipathy of the Administration toward abortion, as exemplified in the Governor’s 
press release. More likely, the court will see a reality where an indigent woman has 
no real choice concerning her pregnancy if her eligibility for medical care is 
conditioned on the result desired by the state - ch ildb irth .^  As to the applicable 
case law to form the legal underpinnings of its decision, the Alaska court need only 
point to the explicit (and stronger) privacy right granted under the state constitution 
and the lack of a compelling governmental interest to override that right before 
viability.

( 5 )  Constitutionality of the proposed regulations - equal protection.

The proposed regulations also implicate the equal protection clause of the state 
constitu tion^ because the regulations treat some indigent pregnant women 
differently from c 'her indigent pregnant women. Otherwise eligible pregnant women 
who choose childbirth will receive state assistance with medical procedures while 
some otherwise eligible pregnant women who choose aboi^'on will not.

Whether the different treatment of pregnant women under the regulations is 
constitutional under the state's equal protection clause will be determined by the 
following test: the court will assess the legitimacy of the state purpose purportedly 
furthered by the different treatment and the extent to which the relationship between 
the asserted purpose and the different treatment is fair and substantial; then the 
court will determine the nature and the extent of the infringement of individual rights 
allegedly caused by the disparate trea tm en t.^  Depending on the importance of
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221 The court will probably make clear that its decision would be the same if the state were seeking 
to encourage population control by funding abortions and not childbirth. The constitutional question 
before the court will not involve the weighing of the value of abortion as against childbirth, but 
instead will concern the protection of either procreative choice from discriminatory governmental 
treatment. See. Doe v. Director of the Michiean Dept, of Social Services. 468 N.W.Zd 862 (CLApp. 
Mich. 1991), anneal granted at 472 N.W.2d 638 (Ml 1991).

221 Article I, sec. 1, Constitution of the State of Alaska.

221 Williams v. Zobcl. 619 P.2d 448 (Alaska 1980), rr/d on other grounds. 457 U.S. 55 (1982).
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abortions under the new restrictions will, in effect, be forced to carry their 
pregnancies to teim. Challengers would probably contend that this is not only the 
effect but also the purpose of the new regulations. The challengers can point to the 
governor’s own press release that says the purpose of the new restrictions is "to save 
lives." They would probably say that the intent of the restrictions clearly goes beyond 
promoting childbirth, which could be achieved by less intrusive means like educational 
outreach, and, instead, strikes at the heart of the right to privacy itself, by using the 
power of the state to impose an "undue burden" on the right of an indigent woman 
to freely decide how to manage her pregnancy.^/

The Alaska Supreme Court’s resolution of these arguments is as likely to be affected 
by its view of reality as by case law, and it may well be determined by the strength 
of the record before it at the time it makes its decision.-1-/ If the court views the 
Medicaid and GRM changes separately, from the point of view of the programs 
themselves, the court could uphold the Medicaid regulations as requirements of 
federal law and uphold the GRM changes as treating all "elective" procedures the 
same.^/ However, if the court views the programs from the point of view of an 
indigent pregnant woman, the court could find that the two programs, in the way that 
they operate together to support a pregnant woman’s choice to give birth but not, in 
all cases, her choice to have an abortion, impermissibly interfere with her fundamen­
tal right of reproductive choice. While acknowledging that protection of potential life

^  "Undue burden" appears to be the test developing under the federal constitution for testing the 
validity of a state’s abortion restrictions. While the test under the state constitution will probably be 
even more stringent, requiring a compelling state interest, it is instrucuve to note the following 
language from the most recent abortion decision based on the federal constitution:

A  finding of an undue burden is a shorthand for the conclusion that a state 
regulation has the purpose or effect of placing a substantial obstacle in the path of 
a woman seeking an abortion of a nonviable fetus. A statute with this purpose is 
invalid because the means chosen by the State to further the interest in potential life 
must be calculated to inform the woman's free choice, not hinder it And a statute 
which, while furtherine the interest in potential life or some other valid state interest, 
has the effect of placing a substantial obstacle in the path of the woman’s choice
cannot be considered a permissible means of serving its legitimate ends. (Casev.
supra, at page 27) (Emphasis added.)

m  See. Casev. supra, where the U.S. Supreme Court acknowledges that the strength of the record 
before the court on spousal and child abuse convinced it to strike down the "husband-notice" provision 
of Pennsylvania’s abortion restrictions.

H I Of course, to do this, the court would have to overlook the fact that "therapeutic abortion"
includes an abortion that would be an "elective procedure" if it were not an abortion. That is, a
"therapeutic abortion" includes abortions that are not necessary to prevent the death or disability of 
the patient, which is the determining factor for other "elective’ procedures. So, actually, the 
regulations do not treat all "elective" procedures the same.

. . ,4 ■ v -  . '
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the individual interest rr'olved, a greater or lesser burden will be placed on the state 
to show this fair and substantial relationsh ip .^

In light of this equal protection test, challengers of the regulations would probably 
contend, first of all, that the individual interest being affected by the disparate 
je a tm en t is a  fundamental interest, the right of reproductive-, choice . — 11 Secondly, 
given the importance of the individual right affected, the challengers would probably 
contend that the state’s purpose in treating the classes of pregnant women differently 
(based on. whether they choose childbirth or abortion) needs.to be not only legitimate 
but must approach being a compelling interest that is virtually unachievable by means 
that would have less impact on the affected right. The challengers would no doubt 
point out that the state’s interest in potential life is not compelling until viability, and 
argue that the effect of the regulations on reproductive choice before viability cannot 
be justified.

Defenders of the regulations would probably counter that the regulations will result 
not in disparate treatment, but in equal treatment. Instead of funding some "elective" 
procedures ( i . e . .  "elective" abortions) under the GRM program and not other elective 
procedures, as was the past practice, the state will be treating all "elective" 
procedures the same. Alternatively, the regulations’ defenders may argue that equal 
protection analysis should not apply because women who need a "therapeutic 
abortion" are not similarly situated to those who merely want an "elective abortion." 
Therefore, the reguiations can validly treat them differently. Defenders would 
probably also contend that the right to reproductive choice remains with the woman 
because she can seek an abortion without state funds. Therefore, according t"  
potential defenders, since there is no fundamental right being affected, the 
government’s purpose in treating the women differently need only be legitimate, not 
compelling. And that legitimate right is the right to protect potential life.

As with the arguments based on the state constitution's privacy clause, a state court’s 
resolution of the differing arguments about equal protection will depend as much on 
the strength of the record before it and the court's view of reality as on case law. 
The court could uphoid the GRM regulations as validly treating "elective abortions" 
differently from "therapeutic abortions." Alternatively, the court could strike down 
the GRM regulations because they work in conjunction with the Medicaid regulations 
to treat pregnant women differently based on whether they choose to exercise their

Wilson v. Municipality of Anchorage. 669 P.2d 569 (Alaska 1983).

— Since the fundamental nature of the interest rests, at least in part, on the state constitution’s 
privacy clause, the privacy right arguments described in the previous section of this memo and the 
equal protection arguments described in this section stem from some of the same reasoning. 
However, the legal analysis is a bit different, and either or both could be used by an Alaska court to 
strike down the regulations, so this memo treats them separately.
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fundamental right of reproductive choice. The court could find that the women 
affected by the regulations are similarly situated because they are pregnant and that 
the state may not interfere with a woman’s choice on how to treat that pregnancy by 
reserving to itself the power to define that some abortions are "elective" while 
childbirth is n o t The court could find the protection of potential life to be a 
legitimate state interest, but not compelling enough before fetal viability to override 
a woman’s right of reproductive choice. As a legal underpinning for resolving the 
equal protection arguments differently from similar cases decided under the federal 
constitution, an Alaska court would point to the more stringent standard developed 
under the state constitution for testing the constitutionality of classifications made by 
government actions.

CONCLUSION

The regulations making changes in the Medicaid program clearly comply with the 
legislative intent that Alaska participate in die federal Medicaid program. However, 
the regulations that propose restrictions on funding "elective" abortions under the 
GRM program may be viewed by a court as unlawful arbitrary changes because they 
change a long history of contrary agency interpretation without apparent statutory or 
medical justification. The GRM regulations also raise substantial issues under the 
state constitution’s privacy clause and equal protection c lau se .^

Whedier a court would find the GRM changes to be arbitrary will probably depend 
on whether the court analyzes the new regulations apart from the history of the 
GRM program or as changes to a longstanding interpretation by the agency. Viewed 
in isolation, the proposed regulations appear to fall within the broad discretion 
granted to DHSS by the legislature. However, viewed as chances to a longstanding 
agency policy, the changes may be viewed as somewhat y.

How a state court would resolve the constitutional issues and whether the restrictions 
would be upheld under the constitution will depend not only on purely legal 
arguments but on the view of social and economic reality demonstrated in the record 
before the court and adopted by the court as the reality it is willing to recognize. To 
the extent that the court is convinced that an indigent pregnant woman’s privacy right 
or right to equal protection is actually interfered with by the regulations (and not 
merely by her own poverty or by her election of a "nonmedically necessary" 
procedure), the court has legal precedents available to it to support a decision 
striking down the regulations. If the court is convinced, despite the Governor’s press 
release and the DHSS fiscal note, that the regulations are neutral with regard to 
privacy rights and do not treat similar medical conditions differently, the court also 
has legal precedents available to it to support a decision upholding the reguiations.

^  They also raise issues involving clarity. See foouioics 1. 3. 5. and 7.
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In our opinion, the issue of the regulations’ arbitrariness is a toss-up, but we think the 
Alaska Supreme Court is likely to be convinced that the regulations are not neutral 
with regard to privacy (in either their effect or purpose), do impermissibly treat the 
choice of childbearing differently from the choice of not bearing a child, and are not 
justified by a sufficient governmental interest with respect to previability abortions. 
Therefore, we think there is a substantial probability that the court will find the 
regulations to be unconstitutional with regard to previability abortions, but 
constitutional with regard to postviability abo rtion s.^

TML:gc
92-156.1mb

We are not alone in our view that Alaska courts will prc>v' take a different view than the 
federal courts have on the constitutionality of restricting publk ading of abortions for indigent 
women. Opinions and memoranda from the Alaska Attorney General’s Office under three different 
Administrations over the last 14 years have consistently indicated that the Alaska Supreme Court is 
likely to share the view of the dissenters in the federal cases that have upheld restrictions on public 
funding of abortions. See Op. Att’y Gen., March 31, 1978, Op. No. 15, pages 2 - 3; Op. Atfy Gen., 
Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7; Op. Atty Gen., April 17, 1981, page 6; and 
Memorandum of Assistant Attorney General Elizabeth Shaw to Representative Mark Boyer, January
19, 1990, page 1.

Moreover, state courts in at least six other states have refused to follow federal precedent in 
this area and have struck down various abortion funding restrictions under their state constitutions, 
citing stL.t privacy clauses, state due process clauses, or state equal protection clauses. See, Moe v. 
Secretary of Administration and Finance. 417 N.E.2d 387 (Mass. 1981); Committee to Defend 
Reproductive Rights v. Myers, 625 P.2d 779 (CA 1981); Right to Choose v. Byrne. 450 A2d 925 (NJ 
1982); Planned Parenthood Association v. Department of Human Resources of the State of Oregon. 
663 P.2d 1247 (Or. App. 1983), affirmed at 687 P.2d 785 (OR 1984); Doe v. Maher. 515 A2d 134 
(Conn. Super. 1986); and Hone v. Perales. 571 N.Y.S.2d 972 (Sup. 1991).

For a more complete discussion of these AG. opinions and other states’ cases, refer to our 
memorandum to you dated July 7, 1992.

g i i n i i m c n r i i r m n n i r i H ~ n r n —



Position Paper 
SB NO. 53

SB 53 would annul changes in regulations intended to limit use 
of government funding to pay for abortions that are not 
therapeutic. Specifically, the bill annuls .changes in the 
regulations that specify that General Relief Medical is only 
available to women seeking "therapeutic abortions" and related 
services, annuls references to "elective abortions" under 7 
AAC 47.210 and 7 AAC 47.290 including subsections defining 
"elective abortions" and "therapeutic abortions".

The bill does not bar the administration from readopting the 
same regulations. Similarly, the bill's intent language is not 
V ’.nding. The statement of intent calls for abortions to be 
eligible for funding under regulations in force in December of 
1992.

Position:
The Department of Health and Social Services opposes SB 53. 
The bill is a needless action which, if adopted, would place 

| abortions in a special, single service category paid for 
I without a determination as to medical necessity. The present 
i regulations reflect extensive hearing testimony reviewed at 
all levels of government and with considerable public 
involvement. Existing regulations make Alaska's policy on 
abortion consistent with the majority of other states.

Recommended
Kimberly B, Busch 
Director
Div. of Medical Assistance

Date:

Approved by:

Commissioner

Date: k.'.

I



FISCAL NOTE
STATE O F  ALASKA
1993 L E G ISL A T IV E  SESSION

Health and Social ServicesRevision Date: ____________________ ___________
Title: Annulling changes made by certain rcgu
lations...relating to funding of abortion services...____

Dept. Affected 
‘BRU:
Component:

Assistance Payments 
AFDC

Senate HESS CommitteeSponsor:
Requestor: COMPONENT SERIAL NO. 00220

Expenditures/Revenues (Thousands of Dollars)
OPERATING FY97 FY98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

I CAPITAL

REVENUE FUND SOURCE

FUNDING (Thousands of Dollars)
1002 Federal Receipts
1003 CF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL

POSITIONS
J FULL-TIME 
[ PART-TIME 
TEMPORARY

Estimate of current year (FY93) impact

ANALYSIS: (Attach a separate page if necessary)
The fiscal analysis above is based upon the 'savings' to the AFDC program resulting from abortions paid for by the 
General Relief Medical program. Additional information ,s attached.

This fiscal note is provided to show the estimated cos' reduction associated with the proposed legislation. The FY 94 
budget, however, does not include Jdjustments for these cost reductions. No assumption should be made that 
budget components may be decreased if the legislation passes. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Phone: 465-334,7 
Date: / / £

Prepared by: 
Division: Jan Hansen] Director, Division of Public Assistance

Approved by Commissioner: Theodore A. Mala, MD, MP H  1 / I/I ft / [ /  Date: / / /  I I  ' ^
Agency: Department of Health A Social Services t \ f j \P  *

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office 

(itov ii/92)93fiano.xij/Dun Page 1



B I L L  NO. S B  53

ANALYSIS (Cont.)
Aid to Families with Dependent Children

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs.

Of the 181 eligible for public assistance, it is assumed that 60%, 
or 109 would receive Aid to Families with Dependent Children (AFDC) 
for an average of 6 months during a year/ 65 of these children 
would be new additions to existing cases, at a cost of $118 per 
month, and 44 would be first children that bring their parent into 
AFDC as new assistance cases with and average cost of $952 per case 
per month. The FY 94 costs associated with these children are as 
follows:

65 children X $118 per month X 6 months
44 children X $952 per month X 6 months

Total AFDC costs:

Revenue sources:
50% GF Match: $148,674
50% Federal Receipts: $148,674

For subsequent years it is assumed that the average annual increase
in AFDC caseload will be 5% per year and that there will be an
adjustment each year of 3% for increases in the cost of living.

= $ 46,020 
= $251,328 

$297,348

H:\POUCY\HSSPLAN3\AFnC .FN
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STATE O F  ALASKA 
1993 L E G ISL A T IV E

#
SESSION

FISCAL NOTE
BILL NO. SB 53

Revision Date: 
Title:

Dept. Affected: HcalMi and Social Services
Annulling changes made by certain regu­

lations...relating to funding of abortion services. .______
_BRU:
_Component:

Medical Assistance

Sponsor:
Requestor:

Senate HESS Committee
Medicaid Facility

COMPONENT SERIAL NO. 00230

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

1
1
1
1

(454.0) (526.7) (610.9) (708.7) (822.1) (953.6)1

TOTAL OPERATING (454.0) (526.7) (610.9) (708.7) (822.., (953.6)

CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)
1002 Federal Receipts (227.0) (263.3) (305.5) (354.3) (411.0) (476.8)1
1003 GF Match (227.0) (263.3) (305.4) (354.4) (411.1) (476.8)1
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL (454.0) (526.7) (610.9) (708.7) (822.1) (953.6)'

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

1 1
1
1 i 1 i i

i

Estimate of current year (FY93) impact: 0.0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the 'savings* to the Medicaid Facilities component resulting from abortions paid 
for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to shov/ the estimated cost reduction associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
any actual "savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: j ^ i * u ~~ c '
Division: Medical Assistance. DHSS

Approved by Commissioner: Theodore A. Mala, MD, M P H 1
Agency: Department of Health £ Social Services____

Phone: 465-3355
Date: /- JD c'- - •?'<?

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Hov 1 1/92)93fisno.xls/QBH Page 1 Of 2



B I L L  NO. S B  53

ANALYSIS (Cont.)
Medical Assistance 
Medicaid Facility Component

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the affected women would otherwise continue full- 
term pregnancies and would be eligible for certain state funded 
public assistance services as a result. Consequently, this fiscal 
note relates to the number of women who would not continue their 
preganancies and the resultant reduction in utilization of certain 
state funded services those women would likely have used. It is 
assumed that the effect of this bill would be to reduce the number 
of pregant women who would otherwise be eligible for medical 
assistance in proportion to the number of abortions performed.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 women would have been eligible 
for medical assistance programs for 11 e pregnancy.

The cost of providing birthing and related services on an inpatient 
basis to pregnant women are estimated at $2,508 per pregnancy. For 
the estimated 181 eligible births these costs total $454,003 in FY 
94.

For subsequent years utilization is anticipated to grow at 11% and 
inflation is calculated as 5%.



#  F I S C A L  N O T E  ^
S T A T E  O F  A L A S K A  B IL L  N O . SB 53
1993 L E G I S L A T I V E  S E S S IO N

Revision Date: 
Title: Annulling changes made by certain rcg’,.— 
lations...rclating to funding of abortion services...______

Dept. Affected: Health and Social Services 
8RU: Medical Assistance
Component: Medical Non-Facility

Sponsor:
Requestor:

Senate HESS Committee

Expenditures/Revenues:

COMPONENT SERIAL NO. 00229 

(Thousands of Dohars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACT! IAL
SUPPLIES
EOUIPMENT
LAND & STRUCTURES □
GRANTS, CLAIMS (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5)
MISCELLANEOUS
TOTAL OPERAT NG (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5)1

! CAPITAL

REVENUE FUND SOURCE

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

(347.2) (402.8) (467.2) (541.9) (628.7) (729.2)1
(347.2) (402.7) (467.2) (542.0) (628.6) (729.3)1

i
1

i
TOTAL (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5):

FULL-TIME
PART-TIME
TEMPORARY

I

lI

Estimate of current year (FY93) impact: 0.0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the "savings* to the Medicaid Non-Facilities component resulting from abortions 
paid for by the General Relief Medical prog/am. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
any actual 'savings' will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: 
Division:

r \ X
Medical Assistance, DHSS

Approved by^Commissioner:
Agency: ( $  Department of Health & Social Services

Theodore A. Mala. MD. MP

Phone: 465-3355 
D a te : / - K  -JU .

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

Page 1 of 2(Rev 11/92)93fl3noj(ls/DBR



B I L L  NO. S B  53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU 
Medicaid Non-Facility Component

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM) . Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs after childbirth as would the pregnant 
mothers previous to childbirth.

The cost of providing prenatal, postpartum, and other medical 
services to pregnant women and newborns and their parent are 
estimated at $3,836 per pregnancy. For the estimated 181 eligible 
births these costs total $694,400 in FY 94.

For subsequent years there is an assumed 11% utilization increase 
and a 5% inflation cost.

H:\POLICY\HSSPLAN3VNON-FAC.FN



F I S C A L  N O T E
S T A T E  O F  A L A S K A  B IL L  N O . SB 53
1993 L E G I S L A T I V E  S E S S IO N

Revision Date: 
Title:

Dept. Affected: Health and Social Services
Annulling changes made by certain regu­

lations.. .relating to funding of abortion services...______
_BRU:
Component:

Medical Assistance
General Relief Medical

Sponsor:
Requestor:

Senate HESS Committee
COMPONENT SERIAL DO. 00232

OPERATING FY94 FY95 FY96 FY97 FY98 FY99 I
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

J

288.7 334.9 388.5 450.6 522.7 606.3 1
1

TOTAL OPERATING 288.7 334.9 388.51 450.6 522.7 606.3 1

CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 288.7 334.9 388.5 450.6 522.7 606.3
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 288.7 334.9 388.5 450.6 522.7 606.3

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

|

.....!

Estimate of current year (FY93) impact: 0.0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the ’costs* to the General Relief Medical program resulting from abortions 
paid for through GRM. Additional information is attached.

This fiscal note is provided to show the estimated cost increase associated with the proposed legislation. The FY 94
budget, however, does net include adjustments for these cost increases. No assumption should be made that
any actual 'new costs* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there was no c

r e -Prepared by: 
Division:

c
J. 4 ' ~L.

Medical .Assistance. DHSS

Approved by Commissioner: Theodore A. Mala, MD, MPH|
Agency: Department of Health & Social Services____

Phone: 465-3355 
Date: j c

Date: 4 /v7  ( \ 3

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rov 11/92)93fisno.xl»/DBR Page 1 Of 2
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ANALYSIS (Cont.)
Medical Assistance Administration 
General Relief Medical, Comoonent

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM) . Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilisation 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs.

The associated costs with each abortion are estimated to be $380. 
For the estimated 329 abortions the total cost is estimated to be 
$238,700.

For subsequent years there is an assumed 11 
and a 5% inflation cost.

H:\POUCY\HSSPLAN3\GRM.FN



F I S C A L  N O T E  ®
S T A T E  O F  A L A S K A  B IL L  N O . SB 53
1993 L E G I S L A T I V E  S E S S IO N

Revision Date: 
Title: Annulling changes made by certain regu­
lations...relating to funding of abortion services...______

Dept Affected: Health and Social Services_______
BRU: Medical Assistance Administration

Sponsor:
Requestor:

Senate HESS Committee
Component: Claims Processing

Expenditures/Revenues:

COMPONENT SERIAL NO. 00243 

(Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

|

TOTAL OPERATING (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)1

CAPITAL I I !

REVENUE FUND SOURCE I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts (55.6) (64.6) (74.8) (86.8) (100.7) (116.8)
1003 GF Match (18.6) (21.5) (25.0) (29.0) (33.6) (39.0)
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA J
Other
TOTAL (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)1

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: 0.0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based on avoidance of the projected costs for processing new claims for newborns 
and mothers who will utilize the Medicaid program should this bill pass, Additional information is attached.

This fiscal note is provided to show the estimated cost reductions associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
any actual 'savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: 
Division:

S  e x ' - ' Phone: 465-3355
cdical Assistance. DHSS

Approved by Commissioner: Theodore A. Mala, MD, MP
Agency: $  Department of Health &. Social Services_____

Date: / - 2  C - jL S  

Date:__I

— "  ---

I nh-
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BILL NO. S3 53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU 
Claims Processing, Component

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM) . Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs.

The processing costs associated with each claim are estimated to be 
$6.23. For the 181 births it is assumed that there will be 
approximately 65 claims per birth for prenatal care, childbirth, 
and postpartum care.

For subsequent years there is an assumed 11% utilization increase 
and a 5% inflation cost.

H:\POLICY\HSSPLaN3\CLaIM S .FN


