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I introduced Senate Bill 26 to address a concern voiced by 
voters, "....legislators lose touch with their constituents once 
they get to Juneau." Since Alaska's state government is a 
creation of the people of Alaska, it should serve their needs to 
the best of its ability. Voters have a stake in the enactment of 
laws that affect: their lives.

Democratic government does better when the public is there 
to oversee the process. The process of government is a function 
of two-way communication. Face to face encounters allow the 
voters and elected officials to understand each other. Good 
government does not have price tag.

SB 26 would only move the site of legislative sessions from 
Juneau to the Anchorage area. The thrust of this bill is 
legislative reform. This one governmental reform would all ow 
access to the legislative process for a majority of Alaskans.
Over 75% of Alaskans live on the road system and are within a 
days driving distance of Anchorage.

Currently, access to the legislative process as well as 
other high level state officials is limited to special interest 
groups, lobbyists, and individuals who have the financial ability 
and time to travel to Juneau to take part.

The use of a teleconference network was devised as a 
substitute for in-person participation by the public in areas 
outside of Juneau. It is an acceptable method of taking 
testimony from state officials who provide factual backup.
However, it is the least preferable method to secure testimony 
from the public and has not proven itself to be an acceptable 
alternative for a concerned citizen of Alaska. A member of the 
public on a teleconference is at a disadvantage in influencing 
and persuading legislators to their point of view.

In addition to opening up the legislative process to average 
Alaskans there would be an added benefit of yearly savings in the 
cost of travel and moving expenses for a majority of legislators 
and their families. The public would also realize a cost saving 
in travel expenses as well as a substantial reduction in the 
amount of time involved when they want to participate and testify 
on legislative matters. The intangible cost associated with 
access would also be eliminated.
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Frequently, last minute changes in legislative hearings 
require bills to be held over. Scheduling changes require 
witnesses to arrange to stay over or return home because of 
non-refundable airline tickets. Manytimes they must forgo their 
opportunity to testify on legislative matters.

Generally, Alaska is growing and expanding. State 
government has also been growing and expanding. There is a 
shortage of housing and commercial office space available in 
Juneau. Space and land requirements are at a premium in Juneau. 
Consequently, Governor Hickel has proposed building a new state 
building in Juneau and the Citv and Borough of Juneau are 100% 
behind the expansion.

Just two years ago a new building was constructed and a 
leaseback agreement was arranged with he state to house the 
Department of Environmental Conservac^ . The building is 
currently . eased by the state for $1,520,076 per year. In the 
early 80's one of the assurances used in favor of retaining all 
of state government in Juneau was that no new buildings would be 
required by state government in Juneau. If the legislature 
vacates the approximately 80,000 sq. ft. now occupied, this space 
would be available for those executive branch agencies currently 
in commercial leased space. The long term cost of keeping the 
legislature in Juneau will be greater than moving the 
legislature.

Weather can be and sometimes is a problem in Juneau. It is 
not uncommon for the Juneau airport to be closed because of 
weather conditions. Closures during the 121 day session 
needlessly disrupt the people's business.

The economic loss of approximately 300 jobs in Juneau could 
very easily be offset by cultivating the economic potential of 
the timber, fishing and mining opportunities available in and 
around Juneau. During the economic transition after federal 
positions were moved from Juneau to the lower 48, mining provided 
the economic stimulus. Connection of Juneau to the road system 
would provide an additional boost in private sector opportunities.

The Anchorage area offers the advantages of access by a 
majority of the population; superior transportation access hy 
rail, road or air; suitable commercial office space available at 
competitive rates; and a larger labor pool to draw from when 
selecting professional and clerical staff. Additionally, a wide 
range of options are available to out-of-towners seeking 
permanent or temporary housing. There is also an outstanding 
assortment of visitor facilities for individuals and groups doing 
business with the legislature.
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Currently, 10 senators and 19 representatives maintain 
office space in Anchorage throughout the year and two Senators 
utilize the visiting senator's office on a regular basis. Two 
large rooms are also leased to provided committee meeting rooms. 
This space has been leased for the last six years at a cost of 
$365,072 per year. This lease is up for renewal this year.

SB 26 saves money in the long term. Moving the legislative 
sessions to the Anchorage area accomplishes the number one 
concern by Alaskans, access to the legislative process.
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The proposal o f  Sen. Randy-Phillips t d ’move the legislature to 
the A nchorage.area should-be quickly-adopted.-It makes sense- 
economically and pohdcaU y^v^ ^ -^ ^ '-V  - ^ . l"

..■r..VJuneau is isolated:.There is no room  to'build more'office space -• 
-to house a 'growing state government. Housing is limited and a  crunch 
; comes.each ycar;wheh the legislatureis-in session:'Getting into and - 
o u t of,Juneau is ^ chore and-.weather, adds'a'dim ensioti of: uncer-V 

:tainty:VTravelviS'Costly-;and: no; discoiint.tickets are offered.',..;' .'
H'c^yMOST OF^AJLASKA’S people live in Southcentral A laska. Thee- 
legislature meets iri’a  remote com er o f the largest state in the union— 
one that .wou]d”stfetch';cdast to  coast if  laid atop the Lower '48. 
-'■Ti>;In t<klay?rwoHdof instant teIephone;~teIevision, com putcr'and •' 
fax com m um cadon^hfonnadon n c ^ a f h y  the legislature is instandy I 
aya^b lei.T hat'oncV 'w as an argument: I t  no longer, is.,c.: I
.3 -^  State offices should stay where they a r t wJuneau's economy need 
not.suffer.’.But the legislature should meet closer to the people it- 
serves;M ove i t : '  \  • >• ■
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I
E YOU think Alaska would have a better government if 
the Legislature operated within easy reach of most of th e 
people,"you’ll like the hill introduced lastweek by Republican 

Sen. Randy Phillips of Eagle River.
•S' Co-sponsored, by Republican Bert Sharp of Fairbanks, the 
measure(SB 26).calls for the Legislature to convene each - 
year in A nchorageat-“an appropriate, location” arranged 
forbj^theLegislativeCouncil. .• - - •  ~ • -;.-r • • ’

; . t  The pmpdse'is readily apparent ■■■■■■■ ■

The Le^slature now meets in Juneau—far removed from 
most, of the people o f  th e' state; accessible only by air, unless 
you live in one of the few communities served by the South-

eastern ferries; costly and time 
. jqonsuming as a travel destina- . 
tion; generally isolated, and its 
legislative activities mostlyout of 

" touch.and out of sight of a great 
percentage of Alaskans.

This is not a Move-the-Capital 
bill, it should be pointed out 

Juneau would remain the 
capital city. The only difference is 
that the legislative session would 
be held in Anchorage. .

'I’H KRE HAVE 1 ->n similar 
legislative proposals put forward 
in past years, calling for the Leg- 

, islature to hold .its sessions in successive years in Anchorage, 
Fairbanks, Ketchikan and Juneau.
•. That’s a good idea, too. .

But the Phillips-Sharp bill is more simple and clean cut 
Anchorage could accommodate the sessions with no prob­

lem — space is not at a premium. Half of the legislators, give 
or take one or two, already have offices here.

And if the meetings were here, Alaskans everywhere 
would have easy access to the sessions — and no longer 
would our lawmakers be working in the confined and isolated 
atmosphere of Juneau. ,

Will this bill move forward? Don’t bet on i t  
More likely, it will be shuffled off into Juneau’s fog and 

mist—like the Legislature itself, out of sight and sound of 
most Alaskans.
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‘W h e r e  s h o u l d  t h e  A l a s k a  L e g i s l a t u r e  m e e t ? ’

(Asked at the W asilla post office)

s n
Kerry H arthun, Palmer, m ilita ry : " I  V lc k l  C ase, P a lm e r, m o rtg a g e  Jim  T hom pson. W asilla , construe- W esley A lle n , W a s illa , real estate

u  should be in  Anchorage. I b a n k e r : " I  th in k  the  L e g is la tu re  lio n  w orke r: " I  th ink they should be b ro k e r: "1 th in k  they sh ou ld  con-
Jl , i '  th ink Anchorage is more centra lly sh o u ld  convene in  an area that is in the Anchorage or Fairbanks atea, vene in  A nchorage , so all c itizens
a i? t h a t  located and is better geared to han- c o n v e n ie n t and c o s t-e ffe c tiv e . I where voters can keep their eye on can have access."

’ d ig  rn^ ttC rS °  u m n M  tk o  M a lQ i i  V a l l o u t h o i i *  r n n H i i r l  nnH  a r l i r m c u •*w ou ld  favor the Mat-Su Valley. their conduct and actions."

f B  1 0 1  _____________________ ____________

&  MAIL DROP
:rp'olice

M n f r t r ;  rfr>»Vt nut 7-F loven stores as easy targets —  they are (Frontiersman, Jan. 29).



Wally has done a lot of good for Alaska over the years. What a lasting tribute to him if he moved the capital. The people want it; U*s up to him. , .! •'I ask aU Alaska citizens to please aeod a short . V note stating their wishes to'Rep. Pat Carney. Reps. Bill Hudson and Fran Ulmer think it's a Joke. I don’t think it’s a laughing matter—and thie will of the people should prevaiL
•  * * ' , v James Stith V  , ...Aacbongs • .

- t  ‘iTTT * ■; i ii

Move lawmakers closer
Dear Editor: • <■,Congratulations to Reps. Pat C^ney and Ron Larsen for bringing up the capital move or at least 1 moving the legislators to an area where the vast majority of citizens can aittend sessions on which they have opinions. . . v.".

It Is completely asinine to have a capital in such a remote area, where the orfljr access is by very ex­pensive airline traveL When ydu do fly giere you are taking a chance you might not be aide to land in] | Juneau or get out Many, many times, ovsr 2 0  . years, with my destination being Juneau, I have spent the night in SitkavSeattle or other places be- cause Juneau was foggjed in. I£Gov. Hickel wants to invert the Exron oil wiiidfall, be could do no bet­ter for us, our children awl theit children than re- | duce the cost to the taxpayers by operating the capital In an accessible area.;
Think about It It could save millions of dollars every year. I know the people of Juneau would shed tears like they did in i’JTB when the voters ap- ! proved the move. Then they Jhughed up their sleeves when the overinflated̂ cosc was voted down. I Who knows what goes on during the 1 2 0  days when the average taxpayer dinnct afi: .Td to travel to Ju­neau? Maybe that's the way odr representatives like it After ah, a 1 2 0-day paid vacation doesn’t sound too bad. *%:■
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U t a t e  L e g i s l a t u r ePhona #

Please enter into the record my testimony to the £ . & A/ A  £ . A
committee name

committee o n  = 5 1 ^________  dated t f j  9 ,
bill/subject

Testifier

Representing (Optional)

/  f j £ > ________________

Address

K J - 9 / A  S J L  ? < ? / / ■ < ?

Phone No. . --

9/M I totormidop
POM TESTIMONY
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Please enter into the record my testimony to the
committee name

committee on
bill/subject
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Jfl~r£i/K£.S -f~ o f  I TAfudtao forunt£flc{^ f /zpd/a. -rors Id 
{f/4  acJzst?/} £, &-CJ£-ft'd<ẑs> 4>id '/’/&- SfiZcicdl /di~£f̂£ST'S db 
¥ba-(lfc‘c_cj //£_ /l£Jj° dofdîfi*- J/dh't̂-o
yl/S /fidcLf'osI ( Pfu fitted) ̂ffzc:f/d£/f ̂ XtludfLC *Mt 
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M ! / /  J > e  J ? £ r ' / t d  h y r f l a . M / n . a

To '"rfzrn. 3J3r‘s T/mt, -for- Lg/i's Carrots fczr fafiJ-L ufl Jiti~t 
- f o  t L  p j  U J c ?  U -  f l f i r r y  / s  o v e r  f b h d S f  T / v t - f b  a t T o p

Signed: _ / f L p r s t l __________________________________  _  A  £ -A £ _  d. d

Testifier Jo

Representing (Optional)

p .p .  /<?£ m ; L o f  M
Address y

Phone No.
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Please enter into the record my testimony to the 1 ?r=.jr./vr"/C~ ( :.T y

r-' r> / committea name
'■* V} j  j

committee on C & r <T c t- ^&UX.h\Vp_ ( dated ^  ^
bill/subject
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Signed: _L
Testifier 

S r H ?  t-V«STsJ " S t c >

Representing (Optional)
l o o t  Atd.
Address

3 -7  3 , 3 4 ^  - 7
Phone No.

P L U s h -

9/M L t g n u a x  Inlo'mtdon Offic*



R A N D Y  P H I L L I P S

S ta te  S e n a t o r  

PO B o x  1 4 2

E a g le  R iv e r ,  A K  9 9 5 7 7  

(9 0 7 )  6 9 4 - 4 9 4 9

W h i l e  i n  S e s s i o n :

S t a t e  C a p i t o l  

J u n e a u .  A l a s k a  9 9 8 0 1  
( 9 0 7 )  4 6 5 - 4 9 4 9

RESULTS -  DO NOT RETURN
Please keep for your information

Dear Friends and Neighbors,

%

Than* you for participating in my 1993 Legislative Questionnaire. Of the 10,413 questionnaires 
mailed, 1,065 or 10.2% were returned. The final tabulated results are indicated below. Please 
note that the percentages shown in each answer represent a percent of the total answering that 
question and not a percent of the total returned.

L eg is la tu re

Do y o u  s u p p o r t  o r  o p p o s e  m o v in g  th e  l e g i s l a t u r e  f r o m  J u n e a u  to A n c h o r a g e . . . n o t  to  m o ve  t h e  c a p i t a l ,  r a t h e r  

m ove th e  l e g i s l a t u r e ?

32JL .Support

815
1 8 9  O p p o se  

1 9 5

1 0 1 6  TOTAL ANSWERS



ANCHORAGE OFFICE
THE ENSERCH CENTER£50 WEST SEVENTH AVENUE, SUITE 1200ANCHORAGE, ALASKA 99501PHONE: (907) 277-6693FACSIMILE: (907) 279-1959
’ROBERT B. BAKER LEROY J. BARKER LG. BERRY HAROLD E. SNOW, JR.WILLIAM F. BRATTA'N, II SUSAN M.WESF ’JULIA B. BOCKMON GREGORY G. SILVEY CHARLES T. HUGUELET

WASHINGTON, D.C. AND 
VIRGINIA Oi FICE
ARLINGTON COURTHOUSE PLAZA II
2300 Clarendon boulevard, suite 1010ARLINGTON, VIRGINIA 22201 PHONE: (703) 527-44 
FACSIMILE: (703) 52, >121
•MICHAEL T. THOMAS •STEVEN W. SILVER •CARL W, WINNER •BRADLEY D, GILMAN

R o b e r t s o n , M o n a g l e  &  E a s t a u g h

A PROFESSIONAL CORPORATION 
ATTORNEYS AT LAW 
JUNEAU, ALASKA 99802

M E M O R A N D U M

JUNEAU OFFICE
COURT PLAZA BUILDING, SUITE BOO 240 MAIN STREET P.O. BOX 21211 JUNEAU, ALASKA 99802 PHONE: (907) 586-3340 FACSIMILE: (907) 5BG-6818
ROYAL ARCH GUNNISON (18/3-1918) R.E. ROBERTSON (1885-1961) M.E. MONAGLE (1902-1985) F.O. EASTAUGH (1913-1992)

JAMES F. CLARK PAUL M. HOFFMAN D. ELIZABETH CUADRA MARY A. NORDALE ROBERT P. 8 LA SCO TERRY L. THURBON ROBERT J. JURASEK MARGARET E. OGDEN
ADMITTED IN WASHINGTON. D C.* AND ALASKA

AOUITTEO IN VIRGINIA." WASHINGTON. O.C AND ALASKA
ALL OTHERS A0MITTED 

IN ALASKA

R o b i n  T a y l o r  

J i m  e i a r i

F e b r u a r y  ( { 3 ,  1 9 9 3  

1 9 8 2  C a p i t a l  H o v e  V o t e

A* A Art* A** 3*. AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

Y e s No

K e t c h i k a n / P e t e r s b u r g / W  r a n g e 1 1 2 7 7 8 , 4 0 4 9 6 . 8 %

A n g o o n / Y a k u t a t 3 3 5 4 , 1 7 0 9  2 . 6 %

S i  t k a 1 7 6 4 , 7 7 1 9 6 . 4 %

J u n e a u 5 9 8 1 5 , 1 0 1 9 6 . 2 %
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5
4
t
3
9

1 0
1 1
1 2
13
14
15
16 
17 
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19
2 0  
2 1  
2 2
23
24
25
26 
27 
23
29
3 0
31
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34
35
36
3 7

38
39
40
41
42
43
44
45
46
4 7
4 8
49
50
51
52
53
5 4

5 5
56
- 7

01/23/90 14:38 0907 3434780

S u b m i t t e d  b y :  

P r e p a r e d  b y :

F o r  R e a d i n g :

ANCH assembly of @ 004 /005

A s s e m b l y m a n  L a n d e r s  

A s s e m b l y  U t i l i t y  

B u d g e t :  A n a l y s t

D e ce n b e - 3 ,  1991

A N CH O RA G E, A LA SK A  

A R  N O . 9 1 -_ 2 £ 3 L

A R E S O L U T IO N  OF T H E  M U N I C I P A L I T Y  OF ANCHORAGE S U P P O R T IN G ,  AN 

AMENDED HO USE B I L L  NUMBER 1 9 8  OF T H E  S E V E N T E E N T H  L E G I S L A T U R E  

CHANGING T H E  LO CA TIO N  OF T H E  L E G I S L A T U R E  TO TH E R A I L 3 E L T

W E E R E A S ,  H 3  1 9 8  w o u l d  c h a n g e  t h e  l o c a t i o n  c f  w h e r e  t h e

l e g i s l a t u r e  m e e t s  t o  t h e  R a i l b e l t ;  a n d

W H E R E A S ,  o v e r  7 0 %  o f  A l a s k a ' s  p o p u l a t i o n  l i v e s  w i t h i n  t h e

R a i l b e l t ,  w h i c h  h a s  a  d e v e l o p e d  r o a d  s y s t e m ;  a n d

W H E R E A S ,  t h e  R a i l b e l t ,  v i a  A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t  

c o n t a i n s  t h e  a i r  t r a n s p o r t a t i o n  h u b  f o r  S o u t h c e n t r a l  a n d  W e s t e r n  

A l a s k a ,  a n d  v i a  F a i r b a n k s  I n t e r n a t i o n a l  A i r p o r t  t h e  a i r
t r a n s p o r t a t i o n  h u b  f o r  N o r t h e r n  A l a s k a ?  a n d

W H E R E A S ,  J u n e a u  i s  c o n v e n i e n t l y  a c c e s s i b l e  t o  1 5 %  o f  A l a s k a ' s  

p a p u l a t i o n  a n d  l a c k s  a  d i r e c t  r o a d  l i n k  t o  t h e  r e s t  o f  t h e  S t a t e ?  
a n d

W H E R E A S ,  G o v e r n m e n t ,  o n  a l l  l e v e l s ,  s h o u l d  m a k e  a c c o m m o d a t i o n s  

t o  m a x i m i z e  c i t i z e n  i n v o l v e m e n t ?  a n d

W H E R E A S ,  b r o a d e n i n g  t h e  b a s e  o f  c i t i z e n  i n v o l v e m e n t  i n  a n d  

s c r u t i n y  o f  t h e  l e g i s l a t i v e  p r o c e s s  r e d u c e s  i n  i n f l u e n c e  o f  s p e c i a l  

i n t e r e s t s  a n d  i m p r o v e s  e l e c t e d  o f f i c i a l s  a c c o u n t a b i l i t y .

NOW T H E R E F O R E . t h e  A n c h o r a g e  A s s e m b l y  R e s o l v e s :

S e c t i o n  1 : T h a t  t h i s  b o d y  s u p p o r t s  a n  a m e n d e d  H B  1 9 8  w h i c h

d e l e t e s  l o c a t i o n  s p e c i f i c  r e f e r e n c e s  a n d  s u b s t i t u t e s  l a n g u a g e  

p r o v i d i n g  f o r  a n y  l o c a t i o n  w h i c h  i s  w i t h i n  f i f t y  a i r  m i l e s  o f  t h e  
A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t .

S e c t i o n  2 : T h a t  t h i s  r e s o l u t i o n  i s  e f f e c t i v e  u p o n  p a s s a g e  a n d
a p p r o v a l .

o f
P A S S E D  AND A PPR O V ED  b y  t h e  A n c h o r a g e  A s s e m b l y  t h i s  

________________ ,  1 9 9 1
d a y

C h a i r
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MUNICIPALITY OF ANCHORAGE
A S S E M B L Y  M E M O R A N D U M

AH 1 1 6 3 - 9 1No.

F r o m :

a b je c t :

A s s e m b l y m a n  L a n d e r s

M e e t i n g  D a t e :  D ecem ber 3 ,  1991

A R e s o l u t i o n  o f  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  S u p p o r t i n g ,  

w i t h  a n  A m e n d m e n t ,  H o u s e  3 i l l  N u m b e r  1 9 8  o f  t h e  

S e v e n t e e n t h  L e g i s l a t u r e  C h a n g i n g  t h e  L o c a t i o n  c f  t h e  

L e g i s l a t u r e  t o  t h e  R a i l b e l t .

H o u s e  B i l l  ( H . 3 . )  1 9 8  i s  a t t a c h e d .  T h i s  r e s o l u t i o n  e n d o r s e d  K . 3 .  

1 9 8  w i t h  o n e  a m e n d m e n t .  T h e  a m e n d m e n t  w o u l d  d e l e t e  t h e  l o c a t i o n  

s p e c i f i c  l a n g u a g e  w i t h i n  t h e  b i l l  t o  g e n e r a l  l a n g u a g e  r e q u i r i n g  t h e  

l o c a t i o n  t o  b e  w i t h i n  f i f t y  a i r  m i l e s  o f  A n c h o r a g e  I n t e r n a t i o n a l  

A i r p o r t .  M o v i n g  t h e  L e g i s l a t u r e  t o  w i t h i n  t h e  R a i l b e l t  w o u l d  m a k e  

i t  a c c e s s i b l e  t o  m a n y  m o r e  . A l a s k a n s  t h a n  i t  c u r r e n t l y  i s .

RECOMMEND A P P R O V A L  OF T H E  R E S O L U T IO N .

R e s p e c t i v e l y  S u b m i t t e d ,

C h u c k  L a n d e r s  

A s s e m b l y m a n

P r e p a r e d  3 y

f  -V
T i m  W i e p k i n g ,  A - s s e m h l y j a t i i i t y  

3 u d g e t  A n a l y s t

AM3Q

1̂ 11, / ffy
AR'9 1 -2 6 3



I

C H U G IA K —E A G L E  R I V E R  

C H A M BER  O F  COM M ERCE 

BO ARD O F D I R E C T O R S  

R E S O L U T IO N  9 3 - 0 1 0

R E : S B  2 6  AN A CT R E L A T IN G  TO T H E  L O C A T IO N  O F  T H E  CONVENING O F T H E  

L E G I S L A T U R E  I N  R E G U L A R  S E S S I O N :

W H ER EA S T H E  A LA S K A  S T A T E  L E G I S L A T U R E  P R E S E N T L Y  ’ ’" 'FTS  FO R I T S  

ANNUAL L E G I S L A T I V E  S E S S I O N  IN  JU N E A U , A L A S K A

W H ER EA S T H E R E  C U R R E N T L Y  E X I S T S  NO ROAD A C C E S S  AND SOMEWHAT 

L I M I T E D  A I R  A C C E S S  TO JU N EA U  A LA SK A  R E S U L T I N G  IN  L E S S  THAN I D E A L  

C IR C U M S T A N C E S  FO R  M E E T IN G  W IT H  T H E  L E G I S L A T U R E

W H EREA S T H E  M A J O R IT Y  OF T H E  S T A T E ' S  P O P U L A T IO N  R E S I D E S  I N  A R E A S  

W IT H  ROAD A C C E S S  TO T H E  M U N I C I P A L I T Y  OF AN CHORAGE

W H EREA S T H E  M A JO R IT Y  OF L E G I S L A T O R S  HOME D I S T R I C T S  A R E  L O C A T ED  ON 

T H E  ROAD NETWORK I N  T H E  R A I L B E L T  A R EA

W H EREA S T H E  P U B L I C  I N T E R E S T  CAN B E T T E R  B E  S E R V E D  I F  T H E Y  A R E  A B L E  

TO MORE R E A D I L Y  M E E T  W IT H  T H E  L E G I S L A T U R E

B E  I T  R E S O L V E D  THA T T H E  C H U G IA K -E A G L E  R I V E R  CHAM BER OF COMMERCE 

S U P P O R T S  S E N A T E  B I L L  NUMBER 2 6  W H ICH  P R O P O S E S  MOVING T H E  

L E G I S L A T U R E  FROM JU N EA U  TO T H E  M U N I C I P A L I T Y  O F ANCHORAGE FO R  I T S  

ANNUAL L E G I S L A T I V E  S E S S I O N .  T H E  CHA M BER B E L I E V E S  THAT O V E R A L L  

A C C E S S I B I L I T Y  TO T H E  L E G I S L A T U R E  W I L I ,  B E  G R E A T L Y  ENHANCED W IT H  T H I S  

MOVE AND W I L L  R E S U L T  IN  B E T T E R  S E R V I C E  AND A C C O U N T A B IL IT Y  TO T H E  

G E N E R A L  P U B L I C .

A PPR O V ED  BY  T H E  C H U G IA K -E A G L E  R I V E R  C H A M BER  OF COMMERCE BOARD OF 

D IR E C T O R S  T H I S  ___________ DAY OF A fiA. \ L I 9  £ J

B Y

B R U C E  MARION'/ P R E S I D E N T
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Aodhorage*S(izro/ th e  N o rth  
Chamber of Commerce

Anchorage Chamber of Commerce 
Resolution 4-92/93 

SB 26 An Act To Move The Legislative Session To Anchorage

Wheras SB 26 would change the location of the legislative session to Anchorage 
and;

Whereas over 70% of Alaska’s population lives within a days drive of Anchorage 
and;

Whereas locating the legislative session would increase acoessxblity and 
communication between the majority of Alaskans and their legislators and;

Whereas citizen costs to have faoe-to-faoe participation would markedly decrease 
and;

Whereas the long term cost of keeping the legislature in Juneau will be greater 
than moving the legislature because space and land are at a premium in Juneau 
and;

Whereas the Anchorage area has superior access, suitable commercial space at 
competitive rates and a larger labor pool;

•m
Therefore: be it resolved that the Anchorage Chamber of Commerce supports the 
passage of SB 26-

A pril 2,1993

J^fctith Brady
utman o f  the Boari

6 a
Carol Herman 
President

441 West Sib Avenue, SoUc 300, Anchorage. Alatka 995QI-2M5 (907) 272-2401 FAX ( 9 0 7 )  272-4117
Founded 1915 {J 0*̂-0»•





M a r c  D . 3 o n d  
DELANEY, W IL E S , HAYES 
R EITM A N , & BRUBAKER, IN C . M E M O R A N D U M

Tn an  e f fo r t  to p re v e n t  the ado p t io n  ( o r  e v en  c o n s id e r a t io n )  o f  H o u s e  B i l l  4 9 1  and  S en a te  

B i l l  4 0 3 ,  D e n n i s  M e s t a s ,  a  p r o m in e n t  p l a i n t i f f s  p e r so n a l  in ju r y  a t to rn e y  w ro te  a  le t te r  to R ep .  

D a v id  F in k e l s t e in  da ted  M a r c h  4 ,  1 9 9 2 .  M r .  M e s t a s ’ le t te r  c o n t a in s  n u m e ro u s  f a c tu a l  e r ro r s  

and  h y p e rb o le .  In  m a n y  c a s e s  i t  i s  d i f f i c u l t  to d i s c e rn  e x a c t ly  w h a t  M r .  M e s t a s  i s  t r y in g  to s a y .  

T h i s  m e m o r an d u m  se t s  fo rth  a n d  d i s c u s s e s  w h a t  a p p e a r  to b e  the  m a jo r  p o in t s  in  the  le t te r .

* * * * *

C l a im :

A n s w e r :

" [ T ] h e  p ro p o s e d  b i l l  w o u ld  g r a n t  im m u n i t y  f o r  n e g l i g e n t  m a in te n an ce ,  

c o n s t r u c t io n  a n d  d e s i g n  a c t i v i t i e s  that w o u ld  v i r t u a l l y  i n s u la t e  th e  s k i  a r e a  from  

a n y  l i a b i l i t y  fo r  o p e r a t io n  o f  th e  s k i  a r e a  o p e r a t i o n s . "

T h e  b i l l  ( l i k e  a l l  in h e r e n t  r i s k  s t a tu te s )  r e c o g n i z e s  that s k i e r s  a r e  r e sp o n s ib le  to 

n a v ig a t e  a ro u n d  a l l  n o n -m o v in g  o b je c t s  and  h a z a r d s  on  th e  s k i  s lo p e .  T h e  s k i e r  

m u s t  n a v ig a t e  th e  s lo o e  a t  a  r e a so n a b le  ra te  o f  sp e ed  a n d  d e te rm in e  the  lo ca t io n  

and  n a tu re  o f  a n y  o b je c t s  o r  c o n d i t io n s  w h ic h  m a y  c r e a te  a  r i s k  to that s k i e r . T h e  

b i l l  c o n fo rm s  w i th  the  d e f in i t io n  o f  in h e r e n t  r i s k s  in  th e  C o lo r a d o  s ta tu te , C R S  

§  3 3 - 4 4 - 1 0 3 ( 1 0 ) .

T h e  a r e a  o p e r a to r  r e m a in s  r e s p o n s ib le  fo r  th e  r e m a in in g  a sp e c t s ,  s o m e  o f  w h ic h :

( 1 )  P l a c e m e n t  o f  w a r n in g  and  in fo rm a t io n a l  s i g n s ;  ( 2 )  O pe ra t io n  a n d  m a in ten an c e  

o f  the  s k i  l i f t s ;  ( 3 )  O pe ra t io n  o f  a l l  o v e r - t h e - s n o w  e q u ip m e n t ;  ( 4 )  M i t ig a t io n  o f  

a v a l a n c h e  h a z a r d s  w h ic h  m a y  a f f e c t  s k i e r s  w i t h i n  th e  a r e a  b o u n d a r ie s ;  ( 3 )  

O pe ra t io n  o f  a l l  a c t i v i t i e s  w h ic h  s u r ro u n d  the  s k i  s lo p e s ,  bu t  h a v e  no  d irec t  

c o n n e c t io n  w i th  the  s k i  s lo p e s ,  e . g . ,  r e s t a u r a n t s ,  p a r k i n g  lo t s ,  s k i  s h o p s ,  h o te ls ,  

e tc ;  ( 6 )  O pe ra t io n  o f  a n y  s k i  in s t r u c t io n a l  p r o g r a m s .

* * * * *

C l a im :  " [ T h e  b i l l ]  a l s o  a d d s  d ea th  to the  d e f in i t io n  o f  ’i n j u r y . ’ C u r r e n t ly  o n ly  in ju r i e s ,

no t dea th  a r e  c o v e r e d . "

A n s w e r :  W h e n  the  o r i g in a l  b i l l  w a s  adop ted  in  1 9 8 0 ,  th e re  w a s  n o  d eb a te  c o n c e r n in g  dea th

a s  a  " p e r s o n a l  i n j u r y . "  It i s  d i f f i c u l t  to d i s c e r n  h o w  o n e  c a n  d ie  w i th o u t  a  

" p e r so n a l  i n j u r y , "  a n d  w e  b e l i e v e  dea th  i s  in c lu d e d  in  th e  c u r r e n t  d e f in i t io n .

T h e  o n ly  r e a so n  th e  te rm  "d e a th "  i s  add ed  to the  p ro p o sed  le g i s l a t io n  i s  to 

re sp o n d  to the A l a s k a  S u p r e m e  C o u r t  d e c i s io n  in  K i s s i c k  v .  S c h m ie r e r . 8 1 6  P . 2 d  

1 8 8  (A l a s k a  1 9 9 1 ) .  In  that c a s e ,  a  p a s s e n g e r  in  a  l i g h t  p la n e  s i g n e d  a  r e le a s e  

a g r e e m e n t  w h ic h  s t a l e d  that n e i th e r  h e  n o r  h i s  h e i r s  w o u ld  m a k e  a n y  c la im  " f o r  

a n y  lo s s ,  d a m a g e ,  o r  i n ju r y  to m y  p e r so n  o r  m y  p ro p e r t y "  w h ic h  a r o s e  f rom  h i s  

r id e  in  the  a i r p l a n e .  T h e  p la n e  c r a s h e d ,  a n d  the p a s s e n g e r  w a s  k i l l e d .  H i s  

w i d o w  s u e d ,  and  c l a im e d  tha t the d e a s e  a g r e e m e n t  d id  no t in c lu d e  dea th .



Claim:

Answer:

A lth o u g h  it i s  h a rd  to im a g in e  h o w  dea th  i s  no t a n  " i n j u r y  to m y  p e r s o n , "  the 

A l a s k a  S u p r e m e  C o u r t  h e ld  that th e  r e le a s e  a g r e e m e n t  w a s  a m b i g u o u s ,  a n d  d id  

no t  in c lu d e  " d e a t h . "  T h e  p u rp o s e  o f  the  a m e n d m e n t  i s  to c l a r i f y  that " d e a th "  i s  

in c lu d e d ,  a s  w e l l  a s  a n y  o th e r  p e r so n a l  i n ju r y .  T h e r e  i s  no  r a t io n a l  p o l i c y  b a s i s  

fo r  a b a t in g  l i a b i l i t y  f o r  p e r so n a l  i n ju r i e s ,  bu t  no t  f o r  d e a th .

* * * * *

" T h e  ac t  w a s  l a r g e l y  th e  r e su l t  o f  o n e  l a w s u i t  w h i c h  w a s  f i l e d  a g a in s t  S e i b u . "

T h e  ac t ,  p a s s e d  in  1 9 8 0 ,  w a s  p ro m o ted  b y  th e  A l a s k a  S k i  A r e a  O pe ra to r s  

A s s o c ia t io n .  I t  w a s  p a r t  o f  a  n a t io n -w id e  r e s p o n s e  to th e  V e rm o n t  S u p r e m e  

C o u r t  d e c i s io n  in  S u n d a y  v .  S t ra t to n  C o r p . . 1 3 6  V t .  2 9 3 ,  3 9 0  A . 2 d  3 9 8  (V t .  

1 9 7 8 ) .  In  th a t  c a s e ,  a  s k i e r  c l a im e d  th a t  h e  h ad  f a l l e n  a f t e r  h i s  s k i  b e c a m e  

e n t a n g ' ^ d  in  a  s m a l l  b u sh  o r  p ie c e  o f  b r u s h  n e a r  the  s id e  o f  a  b e g i n n e r ’s  t ra i l .  

T h e  sk  b e c a m e  a  q u a d r ip l e g i c  a s  a  r e su l t  o f  the  a c c id e n t .  T h e  c o u r t  h e ld  that 

th e  s k i  a r e a  o p e r a to r  c o u ld  b e  l i a b l e  fo r  su c h  an  in c id e n t ,  a n d  a f f i  Tied a  j u r y  

v e rd ic t  in  f a v o r  o f  th e  s k ie r .

W i t h in  f i v e  y e a r s ,  o v e r  2 0  s t a te s  w i t h  c o m m e r c ia l  s k i  o p e r a t io n s  ado p teo  s ta tu te s  

w h ic h  r e c o g n i z e d  tha t r e s p o n s ib i l i t y  fo r  in ju r i e s  a r i s i n g  f r o m  the  in h e r e n t  r i s k s  

o f  s k i i n g  r e s t s  w i t h  th e  s k i e r .  There , a r e  s e v e r a l  r e a s o n s  w h y  s u c h  s ta tu te s  a re  

n e c e s s a r y  a n d  d e s i r a b l e ,  and  w h y  th e  l e g i s l a t u r e  m u s t  u s e  v e r y  s p e c i f i c  l a n g u a g e  

in  e x p r e s s i n g  i t s  in t e n t io n s .  C u r r e n t ly ,  2 6  s t a te s  h a v e  s t a tu te s  r e c o g n i z i n g  the 

in h e r e n t  r i s k s  o f  s k i i n g .

T h e  S c h l a a k  c a s e ,  w h i l e  an  e x a m p le  o f  the  im p o s i t io n  o f  u n r e a s o n a b le  l i a b i l i t y  on 

s k i  a r e a  o p e r a to r s ,  w a s  not the  im p e tu s  fo r  th e  in h e r e n t  r i s k  s ta tu te .  T h e  

c o m p la in t  in  th e  S c h l a a k  c a s e  w a s  f i l e d  on  J u n e  4 ,  1 9 8 0 ,  w e l l  a f t e r  th e  le g i s l a t io n  

had  been  in t ro d u ce d  ( F e b r u a r y  1 8 ,  1 9 8 0 ) ,  a n d  a d o p ted  ( M a y  2 1 ,  1 9 8 0 ) ,  a n d  ju s t  

e ig h t  d a y s  b e fo r e  G o v e r n o r  H a m m o n d  s i g n e d  th e  b i l l  in to  l a w .

A l a s k a  l e g i s l a t io n  r e g u la t in g  th e  op e ra t io n  o f  s k i  a r e a s  w a s  in t ro d u ce d  a s  H o u se  

B i l l  7 7 8  in  1 9 7 8  b y  R e p r e s e n t a t i v e s  R u d d ,  L e t h in  a n d  H a y e s ,  m o d e le d  a f t e r  the 

W a s h in g t o n  S ta te  s t a tu te  adop ted  in  1 9 7 7 .  R C W  7 0 . 1 1 7 . 0 1 0 . - . 0 4 0 .  T h i s  

le g i s l a t io n  p a s s e d  the  H o u s e ,  b u t  w a s  no*, h e a rd  in  th e  S e n a t e .  In  F e b r u a r y  o f  

1 9 8 0 ,  S e n a to r s  K e r t t u l a  and  C o l l e t t a  in t rodu ced  the  b i l l  w h i c h  u l t im a t e ly  b e c am e  

th e  c u r r e n t  l a w .

*  *  *  *  ★
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C l a im :  " [ T h e  p re sen t  s ta tu te ]  i s  a  g r o s s l y  u n f a i r  b i t  o f  s p e c ia l  l e g i s l a t io n  f o r  the b en e f i t

o f  o n e  o f  the ( i f  no t th e )  l a r g e s t  r e c re a t io n a l  c o rp o ra t io n  in  th e  w o r ld  -  K o y u d o  

S a n g y o ,  I n c . "

A n s w e r :  T h e  s ta tu te  p ro te c t s  a l l  A la s k a n  s k i  a r e a  o p e r a to r s ,  i n c lu d in g  s e v e r a l

m u n ic ip a l i t i e s  - -  A n c h o r a g e ,  J u n e a u  an d  V a ld e z  — f ro m  u n r e a s o n a b le  l i a b i l i t y .  

T h e r e  a r e  12  s k i  a r e a s  in  th e  s ta te ,  and  the in h e re n t  r i s k s  l i s t e d  in  the  le g i s l a t io n  

e x i s t  a t  e ach  and  e v e r y  o n e  o f  th e m .  T h e  le g i s l a t io n  h a s  b een  e n d o r s e d  b y  the  

A n c h o r a g e  M u n ic ip a l  A s s e m b ly ,  A l a s k a  V i s i t o r s  A s s o c ia t io n ,  a n d  A n c h o r a g e  

C o n v e n t io n  an d  V i s i t o r s  B u r e a u  h a v e  a l l  adop ted  fo rm a l  r e s o lu t io n s  o f  s u p p o r t .  

T h e  b i l l s  a r e  a l s o  su p p o r te d  b y  th e  C i t y  a n d  B o r o u g h  o f  J u n e a u  a s s e m b ly  

m e m b e r s ,  and  th e  E a g l e c r u s t  S k i  R e so r t .

T h e  l e g i s l a t io n  w o u ld  a l s o  p ro te c t  the  a v a i l a b i l i t y  o f  th e  sp o r t  o f  s k i i n g  to 

A l a s k a n s .  G iv e n  th e  c u r r e n t  s t a tu s  o f  s k i  a r e a  l i a b i l i t y  in  A l a s k a  u n d e r  the 

H i ib s c h m a n  d e c i s io n ,  it i s  e n t i r e ly  p o s s i b l e  that the  w h o le  in d u s t r y  w i l l  d i s a p p e a r  

f r o m  th e  s ta te  u n d e r  th e  r i s i n g  t id e  o f  u n f a i r  l i t i g a t io n .  T h e s e  b i l l s  h a v e  b ro ad  

o r g a n i z a t io n a l  s u p p o r t ,  a s  w e l l  a s  su p p o r t  a m o n g  the  s k i i n g  p u b l i c .

I n  h i s  le t te r ,  M r .  M e s t a s  h a s  s i n g l e d  ou t  A ly e s k a  R e so r t  w i t h  a  s u r p r i s i n g  le v e l  

o f  in v e c t i v e .  M a j o r  c o r p o r a t io n s  (w h i c h  p ro v id e  A l a s k m s  w i th  m a jo r  

e m p lo y m e n t  o p p o r tu n i t i e s )  a r e  e a s y  t a r g e t s  fo r  th e  ty p e  o f  h a r a n g u e  e m o lo y e d  b y  

M r .  M e s t a s ,  j u s t  a s  th e y  a r e  e a s y  t a r g e t s  fo r  l a w s u i t s .  N e w  s k i  a r e a s  and  m a jo r  

e x p a n s io n  p ro g r a m s  a r e  g o in g  to b e  b u i l t  b y  l a r g e  c o r p o r a t io n s  a n d  g o v e rn m e n t  

a g e n c i e s .  T h e  i s s u e  i s  w h e t h e r  the s ta te  w i s h e s  to e n c o u r a g e  o r  d i s c o u r a g e  su ch  

e c o n o m ic  d e v e lo p m e n t ,  and  the j o b s  w h ic h  c o m e  w i t h  it .

C l a im :  T h e  p ropo sed  l e g i s l a t io n  im p ro p e r ly  im m u n i z e s  o p e r a to r s  f r o m  l i a b i l i t y  fo r  d e s ig n

a n d  co n s t r u c t io n  o f  r o a d s  and  c a tw a lk s .

A n s w e r :  I t  i s  ap p ro p r ia t e  to p la c e  the b u rd en  o f  s c o u t in g  A L L  o f  the  te r r a in  on  the s k ie r .

O n ly  the  s k i e r  k n o w s  h i s  o r  h e r  c a p a b i l i t i e s  and  d e s i r e s ,  a n d  o n ly  the  s k i e r  can  

c o u p le  th o se  w i t h  th e  a v a i l a b l e  te r ra in  to o b ta in  m a x im u m  e n jo y m e n t  c o n s i s t e n t  

w i t h  a c c e p ta b le  r i s k .  A c a t w a l k  w h ic h  in te r ru p t s  a  s te ep  s lo p e  m a y  b e  a  n u i s a n c e  

to an  e x p e r t  s k i e r  w h o  w o u ld  l i k e  to b e  a b le  to s k i  f a s t  d o w n  th e  e n t i r e  s lo p e ,  bu t 

it  i s  a l s o  a  v e r y  w e l c o m e ,  g e n t ly  s lo p e d  w a y  d o w n  the h i l l  f o r  a  b e g in n e r  s k ie r .  

T h e  p ro p o sed  l e g i s l a t io n  i s  in  c o n fo rm i t y  w i th  the l a w s  o f  o th e r  s t a t e s .  C o lo r a d o ,  

fo r  in s t a n c e ,  s p e c i f i c a l l y  in c lu d e s  c a t w a l k s  and  ro a d s  in  i t s  l i s t  o f  in h e re n t  r i s k s :  

" V a r i a t io n s  in  s t e e p n e s s  o r  t e r r a in ,  w h e t h e r  n a tu ra l  o r  a s  a  r e su l t  o f  s lo p e  d e s i g n ,  

s n o w m a k i n g ,  o r  g r o o m in g  o p e r a t io n s ,  i n c lu d in g  bu t  not l im i t e d  to ro a d s  and
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Claim:

Answer:

Claim:

Answer:

c a t w a l k s  o r  o th e r  te r r a in  m o d i f i c a t i o n s . "  C R S  §  3 3 - 4 4 - 1 0 3 ( 1 0 ) .

★ ★ -k ★ k

" I t  s h o u ld  b e  k e p t  in  m in d  tha t s k i i n g  i s  no t m u c h  d i f f e r e n t  th an  d r i v i n g  a  c a r . "

S k i i n g  i s  v e r y  m u c h  d i f f e r e n t  f ro m  d r i v i n g  a  c a r .  A c a r  d r i v e r  t r a v e l s  a  n a r r o w  

b a n d  o f  ro a d ,  th e  b a s i c  c h a r a c t e r i s t i c s  o f  w h i c h  do  not c h a n g e  o v e r  t im e .  A s k i e r  

t r a v e l s  a l l  o v e r  a  m o u n ta in  s id e ,  the  b a s i c  c h a r a c t e r i s t i c s  o f  w h ic h  can  c h a n g e  

f r o m  o n e  run  to a n o th e r  w i t h  s u r f a c e  c o n d i t io n s ,  d o w n e d  tree  l im b s ,  e x p o s e d  

s u r f a c e  c o n d i t io n s  f r o m  m e l t in g  s n o w ,  s u b s t a n t i a l l y  d e c r e a s e d  v i s i b i l i t y ,  e t c .  A  

d r i v e r  i s  e n c a s e d  in  a  w a r m ,  c o m fo r t a b l e  e n v i r o n m e n t ,  a n d  s i t s  in  a  w a r m ,  

c o m fo r t a b l e  s e a t  a s  h e  m a k e s  d r i v i n g  d e c i s io n s .  A s k i e r  i s  e x p o s e d  in  a  c o ld ,  

w i n d y ,  s n o w y  e n v i r o n m e n t ,  a n d  i s  a t t e m p t in g  to r e m a in  u p r ig h t  a s  w e l l  a s  

e v a lu a t e  th e  s lo p e s  ah ead

A  d r i v e r  on  a  h i g h w a y  d i r e c t s  a  m a c h in e  that i s  s p e c i f i c a l l y  d e s i g n e d  f o r  the 

p a v e d  s u r f a c e ,  a n d  the  s u r f a c e  h a s  m a r k i n g s  ( s o l i d  and  d a sh e d  l i n e s )  to s t e e r  h i s  

c o u r s e  in  a  s i n g l e  d i r e c t io n .  A  s k i e r  i s  d i r e c t in g  tw o  6 ’ b o a rd s  w i t h  n o  p o w e r  

a s s i s t ,  a n d  the  s u r f a c e  h a s  no  m a r k i n g s  a n d  can  b e  t r a v e r s e d  s i d e w a y s  or 

d o w n h i l l ,  o r  a t  an  a n g l e .  C a r s  t r a v e l  in  s i n g l e  f i l e ,  w h i l e  s k i e r s  t r a v e l  in 

w h i c h e v e r  d i r e c t io n  th ey  i n d i v i d u a l l y  c h o o se .

A  h i g h w a y  h a s  a  p re p a red  s u r f a c e  w i t h  m in im a l  b u m p s ,  w h i l e  a  s k i  s lo p e  u n le s s  

r e c e n t ly  g r o o m e d ,  h a s  m a n y  b u m p s  and  s u b s u r f a c e  c o n d i t io n s .  A  c a r  s t a y s  on 

top  o f  th e  p re p a re d  s u r f a c e  a t  a l l  t im e s ,  w h i l e  s k i s  t r a v e l  b e lo w  the  s n o w  s u r f a c e  

in  s o f t  s n o w  c o n d i t io n s ,  e x p o s in g  th e  s k i e r  to s u b s u r f a c e  h a z a r d s  s u c h  a s  s t u m p s ,  

ro o t s ,  r o c k s ,  e tc .  H i g h w a y s  a r e  d e s i g n e d  to a l l o w  d r i v e r s  to m a in t a in  co n s t a n t  

a n d  u n i f o rm  sp e e d s  o v e r  lo n g  d i s t a n c e s ,  w h i l e  s k i  r u n s  r e q u i r e  f r e q u e n t  c o u r s e  

a n d  sp e ed  c o r r e c t io n s .

T h e  a t tem p ted  a n a lo g y  b e tw e e n  c a r  d r i v e r s  and  s k i e r s  i s  in e p t ,  to s a y  the  le a s t ,  

a n d  p r o fo u n d ly  d e c e p t iv e .

■k i t  ic  i t  I t

T h e  H i i b s c h m a n  c a s e  " c o d i f i e d  the  c o m m o n  l a w  that s k i  a r e a s  w e r e  no t  i i a b l e  fo r  

in j u r i e s  c a u s e d  b y  the  in h e r e n t  r i s k s  o f  s k i i n g . "

T h e  H i i b s c h m a n  c a s e  gu t ted  th e  in h e r e n t  r i s k  o f  s k i i n g  s ta tu te  b y  h o ld in g  th a t  it 

m e r e l y  c o d i f i e d  the c o m m o n  l a w ,  an d  im p o se d  on  s k i  a r e a  o p e r a to r s  the 

im p o s s i b l e  b u rd e n  o f  a s s u r i n g  that s k i  r u n s  a r e  " r e a s o n a b ly  s a f e "  u n d e r  a n y  and
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C la im :

A n s w e r :

C l a im :

A n s w e r :

a l l  c o n d i t io n s .  V i r tu a l ly  e v e r y  o th e r  s t a te  w h ic h  h a s  s id i n g  h a s  r e c o g n i z e d  that 

th e  c o m m o n  l a w  s tan d a rd  d o e s  no t r e c o g n i z e  the r e a l i t i e s  o f  s id i n g .

T h e  c o m m o n  l a w  s ta n d a rd  g r o w s  ou t o f  th e  o p e r a t io n  o f  c o m m e r c ia l  e n t e r p r i s e s ,  

s u c h  a s  s to re s ,  r e s t a u r a n t s ,  b a n k s ,  t a v e r n s ,  th e a te r s ,  and  the  l i k e ,  a n d  d o e s  no t  

r e c o g n i z e  the d i s t in c t  n a tu re  o f  s k i  a r e a s ,  w h ic h  in v i t e  p a t ro n s  to c h a l l e n g e  

th e m se lv e s  m e n ta l ly  and  p h y s i c a l l y  o n  u n e v e n  m o u n ta in o u s  t e r r a in  in  w in t e r  

c o n d i t io n s .

T h e  be t te r  s t a n d a rd ,  adop ted  b y  the  l e g i s l a t u r e s  o f  th e  m a jo r i t y  o f  s k i i n g  s t a te s ,  

r e q u i r e s  the op e ra to r  to n o t i f y  s k i e r s  o f  th e  g e n e r a l  n a tu re  o f  the  h a z a r d s  to b e  

en co u n te r e d ,  and  then  r e q u i r e s  th e  s k i e r  to a c c e p t  th o se  r i s k s  a s  p a r t  o f  h i s  

p a r t ic ip a t io n  in  the spo r t .

★ *  *  *  *

" [ W ] e  b e l i e v e  H B  4 9 1  i s  b ro u gh t  b e fo r e  th e  l e g i s l a t u r e  b e c a u s e  o f  no t o n ly  the  

re c e n t  H i ib s c h m a n  d e c i s io n  bu t a l s o  b e c a u s e  o f  a  r e c e n t  d ea th  th a t  o c c u r r e d  at 

S e i b u ’s  r e so r t  -u A ly e s k a . "

T h e  p u sh  fo r  an  a m e n d m e n t  to the  in h e r e n t  r i s k  o f  s k i i n g  s ta tu te  h a s  n o th in g  to 

d o  w i t h  B a r t  R i z e r ’s  d ea th  o n  D e c e m b e r  8 ,  1 9 9 1 .  It  w a s  p ro m p ted  s o l e l y  b y  the  

A l a s k a  S u p r e m e  C o u r t ’s  H i ib s c h m a n  d e c i s io n  d a ted  D e c e m b e r  6 ,  1 9 9 1 .  T h e  

u n fo r tu n a te  a n d  t r a g ic  dea th  o f  B a r t  R i z e r  i s  b u t  a n o th e r  e x a m p le  o f  th e  f a c t  that 

s k i i n g  i s  a  h a z a rd o u s  spo r t ,  and  c an  no t b e  m ad e  1 0 0 %  s a f e .  A b o u t  4 0  p e o p le  

d ie  e a c h  y e a r  w h i l e  d o w n h i l l  s k i i n g  in  th e  U n ite d  S ta te s .  H o w e v e r ,  the  ra te  o f  

i n ju r i e s ,  in c lu d in g  d e a th s ,  i s  n o t  r e la te d  to the  s ta te  o f  the l a w  in  e a ch  

ju r i s d i c t io n ,  b u t  to the  in h e re n t  r i s k s  o f  s k i i n g  w h ic h  e x i s t  a t a l l  s k i  a r e a s ,  

r e g a r d l e s s  o f  lo c a t io n ,  to a  g r e a te r  o r  l e s s e r  d e g r e e .  S k i  a r e a  o p e r a to r s  w o u ld  b e  

b e fo r e  the  A la s k a  le g i s l a t u r e  w h e th e r  o r  no t  B a r t  R i z e r  had  d ied .

k  k  k  k  k

A ly e s k a  R e so r t  w a s  n e g l i g e n t  in  c o n n e c t io n  w i t h  the  d ea th  o f  B a r t  R i z e r .
t

B a r t  R i z e r ’s  dea th  w a s  a  t e r r ib le  t r a g e d y  o f  im m e n s e  p ro p o r t io n s .  I t  i s  no  

c o m fo r t  to th o se  w h o  m o u rn  h i s  p a s s i n g  to h a v e  to c o n f ro n t  the  f a c t  th a t  d e a th ,  

l i k e  o th e r  in ju r i e s ,  w a s  the  r e su l t  o f  the  in h e r e n t  r i s k s  o f  s id in g .

A ly e s k a  R e so r t  w a s  not n e g l i g e n t  in  th e  d e a th  o f  B a r t  R i z e r .  S k i  a r e a s  open  

w h e n  th ey  h a v e  s n o w .  S n o w  c o m e s  in  m y r i a d  ty p e s  a n d  d e p th s .  W e  a r e  

u n a w a r e  o f  a  s i n g l e  s k i  a r e a  in  the  c o u n t r y  w h i c h  c lo s e s  s k i  r u n s  to c h i ld r e n  i f  the
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a

s n o w  i s  b e y o n d  a  c e r ta in  d ep th .  M a n y  c h i ld r e n  a r e  c o m p e te n t  to s k i  d e ep  s n o w ,  

j u s t  a s  m a n y  a d u l t s  a r e  u n a b le  to s k i  p e r f e c t ly  g r o o m e d ,  f l a t  s n o w .  E a c h  s k i e r  

m u s t  d e t e rm in e  the l im i t s  o f  h i s  o w n  a b i l i t y .  P a r e n t s  m u s t  d e te rm in e  w h e t h e r  

t h e i r  c h i ld r e n  a r e  s u f f i c i e n t l y  m a tu re  to e x e r c i s e  g o o d  ju d g m e n t  in  s e l e c t in g  the 

t im e s  a n d  p la c e s  to s k i .

A l y e s k a  o p e n s  an  a r e a  to s k i i n g  w h e n  it  b e l i e v e s  the  s n o w  i s  s u f f i c i e n t  to c o v e r  

m o s t  o f  th e  r o c k s  an d  u n d e rg ro w t l i  in  a n  a r e a .  T h o s e  c r i t e r i a  w e r e  m e t  o n  

D e c e m b e r  8 ,  1 9 9 1 ,  w i th  r e sp e c t  to a l l  a r e a s  o p en ed  to th e  p u b l i c  a t  A ly e s k a  

R e s o r t ,  in c lu d in g  the  B o w l .  D u r i n g  e a r l y  s e a so n  o p e r a t io n s ,  A ly e s k a  p la c e s  

w a r n i n g  s i g n s  i n fo rm in g  i t s  p a t ro n s  o f  th e  e x i s t e n c e  o f  h a z a r d s  d u e  to  e a r ly  

s e a s o n  c o n d i t io n s .  T h e s e  s i g n s  w e r e  p o s t e d  a t  th e  b o t tom  an d  the top  o f  e a c h  l i f t ,  

c l e a r l y  v i s i b l e  to s k i e r s  a s  they  b o a rd  a n d  d ep a r t  f r o m  the  l i f t .  T h e  s i g n s  s ta te :

H A Z A R D O U S

C O N D IT IO N S

In c lu d in g  b u t  no t l im i t e d  to: H o le s ,

O pen W a te r ,  C l i f f s ,  B r a n c h e s ,  &  S to b s .

T h e s e  a n d  o th e r  c o n d i t io n s  m a y  

c h a n g e  a t a n y  t im e .

S K I  A T  Y O U R  

O W N  R I S K

A ly e s k a  g r o o m e d  a  w id e  t ra i l  a l l  th e  w a y  f r o m  the  S u n d e c k  to th e  b a s e  o f  tlv 

m o u n t a in ,  m a k in g  it  e a s y  fo r  s k i e r s  to t r a v e r s e  the m o u n ta in  on p a c k e d ,  g e n t l e ,  

e a s i l y  s k i e d  s lo p e s .  A t i t s  n a r r o w e s t  p o in t ,  th e  g r o o m e d  s u r f a c e  w a s  6 9 ’ w id e .

A ly e s k a  s i g n e d  and  roped  the  B o w l  a s  i t  h a s  fo r  the la s t  s e v e r a l  y e a r s .  In  

a d d i t io n  to the r e g u la r  s i g n s  ( i n c l u d in g  the  l i s t  o f  in h e r e n t  r i s k s  in  A S  0 9 . 6 5 . 1 3 5 ) ,  

a n d  the " H a z a r d o u s  C o n d i t io n s "  s i g n s  no ted  a b o v e ,  A ly e s k a  p la c ed  an  a d d i t io n a l  

'  w a r n i n g  s i g n  a t  the bo ttom  an d  top o f  e v e r y  l i f t .  T h e s e  s i g n s  stated :

< L im i t e d

S n o w  C o v e r  

S t a y  o n  

M a in  T r a i l s

T h e  H o r r o r  H i l l  run  w a s  no t  g r o o m e d ,  i s  no t  a  "m a in  r u n , "  an d  w a s  m a r k e d  by  

a  b l a c k  d ia m o n d  s ig n  w h ic h  in d ic a ted  i t  w a s  a  " M o s t  D i f f i c u l t "  ru n .  T h i s  s i g n  

w a s  e a s i l y  v i s i b l e  to e v e r y  s k i e r  a s  th ey  a p p ro a c h e d  th e  run .
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D u r i n g  th e  S u n d a y  m o rn in g  w o r k  r u n s ,  o n e  m e m b e r  o f  th e  p ro f e s s io n a l  s k i  p a t ro l 

s k i e d  d o w n  w i t h in  5 0  feet o f  th e  s i t e  w h e r e  B a r t  R i z e r  la te r  d ie d ,  and  e x a m in e d  

the  s lo p e  f o r  h a z a r d s .  T h i s  p a t r o l le r  d i s c o v e r e d  n o  u n u su a l  c i r c u m s t a n c e s  w h ic h  

w o u ld  p r e c lu d e  o p e n in g  the a r e a  la t e r  in  th e  d a y .

M a n y  s k i e r s ,  th e  R i z e r s  in c lu d e d ,  s o u g h t  a d d i t io n a l  c h a l l e n g e  and  e x c i t e m e n t  b y  

s k i i n g  o f f  th e  g r o o m e d  s u r f a c e s  a n d  in to  th e  d e e p e r  s n o w .  A ly e s k a ’s  p a t ro n s  

w o u ld  h a v e  d e m an d e d  t ic k e t  r e f u n d s  i f  t h e s e  s lo p e s  w e r e  c lo s e d  to th em  on  a  d a y  

w h e n  p o w d e r  s k i i n g  w a s  e x c e l le n t .  W h i l e  s k i e r s  w o u ld  so m e t im e s  g e t  b o g g e d  

d o w n  in  th e  d e e p e r  s n o w  th ro u gh o u t  th e  d a y ,  th e  s k i  p a t ro l  r e c e iv e d  n o  re po r t s  

o f  s k i e r s  w h o  h ad  to b e  "d u g  o u t "  o f  th e  s n o w ,  a n d  no  p a t r o l le r  repo rted  a  s i n g l e  

in s t a n c e  w h e r e  h e  w a s  d i sp a tc h ed  to a s s i s t  a n y  s k i e r  a t r i s k  d u e  to deep  s n o w  that 

d a y .  S k i  p a t r o l l e r s  w e r e  a s k e d  that d a y ,  a s  th ey  o f ten  a r e  a s k e d ,  to a s s i s t  in  

lo c a t in g  s k i s  w h e n  the s k i  b ;r, l i n g s  r e le a s e d  an d  b e c a m e  lo s t  u n d e r  the  s n o w .  

T h i s  ty p e  o f  a s s i s t a n c e  i s  s im p ly  u su a l  f a r e  w h e n e v e r  th e re  i s  an  o v e r n ig h t  s n o w  

f a l l  o f  m o re  th an  a  f e w  in c h e s .

A c c o r d in g  to h i s  s k i i n g  c o m p a n io n ,  B a r t  R i z e r  c o n t in u a l l y  d epar ted  f ro m  the  

g r o o m e d  t r a i l s  a s  h e  s k ie d  that d a y .  f i e  w a s  th e reb y  m a d e  a w a r e  o f  the dep th  o f  

th e  s n o w ,  a n d  a n y  po ten t ia l  d i f f i c u l t i e s  in  n e g o t i a t in g  it . W h e n  h e  le f t  the  

g r o o m e d  s u r f a c e  s e e k in g  u n t r a c k ed  s n o w ,  h e  a l s o  le f t  h i s  s k i i n g  c o m p a n io n ,  w h o  

d id  n o t  w i s h  to s k i  in  the  d e ep e r  s n o w .

T h e  B o w l  w a s  " s w e p t "  b y  A ly e s k a  s k i  p a t r o l l e r s  im m e d ia t e ly  a f t e r  the  a r e a  w a s  

c lo s e d  a t 3 : 3 0  P M  on  D e c e m b e r  8 .  ( S u n s e t  on  tha t  d a te  w a s  a t  3 : 4 6  P M . )  T h e  

H o r r o r  H i l l  ru n  w a s  sw e p t  b y  a  p r o f e s s io n a l  s k i  p a t r o l le r  w i th  1 2  y e a r s  

e x p e r i e n c e  o n  the  A ly e s k a  S k i  P a t r o l  a n d  s e v e r a l  y e a r s  p r io r  e x p e r ie n c e  on  the  

s k i  p a t ro l  a t  A l t a ,  U tah .  In  the  p ro c e s s ,  h e  s k ie d  w i t h in  1 0 0  fee t  o f  w h e r e  B a r t  

R i z e r  h ao  f a l l e n  a n d  w a s  b u r ie d ,  and  th e  p a t r o l l e r  w a s  a b l e  to v i s u a l l y  e x a m in e  

the  e n t i r e  H o r r o r  H i l l  a r e a  a s  h e  s l o w l y  a n d  m e th o d ic a l l y  t r a v e r sed  the  h i l l .  

U n fo r t u n a t e l y ,  a s  i s  true in  a n y  c a r e f u l  s w e e p  o f  s k i i n g  te r r a in ,  no  o rd in a r y  and  

r e a s o n a b le  sw e e p  p ro c e d u re s  c a n  f in d  s k i e r s  w h o  a r e  e n t i r e ly  bu r ie d  e x c e p t  fo r  

a  v e r y  s m a l l  p o r t io n  o f  the  b a c k  o f  h i s  s k i  b o o t s .

A ly e s k a  h ad  o v e r  2 5  s k i  p a t r o l le r s  -on d u ty  o n  D e c e m b e r  S, w h i l e  the  A ly e s k a  

S a f e t y  and  O p e r a t io n s  P l a n  r e q u i r e d  o n ly  1 2  p a t r o l le r s .  W h e n  B a r t  R i z e r  w a s  

repo r ted  m i s s i n g ,  the  p a t r o l le r s  e n g a g e d  in  s t a n d a rd  s e a r c h  and  r e s c u e  t e c h n iq u e s ,  

w h i c h  in c lu d e d :  ( 1 )  S e a r c h  o f  the  b a s e  a r e a  a n d  o th e r  l i k e l y  p la c e s ;  ( 2 )  a  sw e e p  

o f  th e  e n t i r e  s k i  h i l l ,  i n c lu d in g  a  s e c o n d  sw e e p  o f  the  b o w l  a rea ;  ( 3 )  a  t ig h t ly  

s p a c e d  g r id  s e a r c h  in  th ree  t e a m s  o f  7  p a t r o l le r s  e a c h ,  u s in g  f l a r e s  and  

h e a d la m p s .  T h e s e  p ro c e d u re s  r e su l t e d  in  lo c a t in g  B a r t  R i z e r  a f t e r  d a r k n e s s  had  

f a l l e n .  C P R  w a s  a d m in i s t e r e d  a t  the  s c e n e  and  on  the to b o g g a n  tr ip  d o w n  to
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m eet th e  G ir d w o o d  a m b u la n c e .

T h i s  w a s  a  t r a g ic  e v e n t  tha t  had  a  p ro fo u n d  im p a c t  on  B a r t ’s  f a m i l y ,  a n d  th e  

p a t r o l l e r s  w h o  w e r e  in v o lv e d  in  the  s e a r c h  a n d  a t t e m p t s  a t  r e s u s c i t a t io n .  It w a s  

no t , h o w e v e r ,  the m o t iv a t io n  fo r  the  in i t i a t i v e  b y  s k i  a r e a  o p e r a to r s  to r e s to re  th e  

in ten t  o f  A l a s k a ’s  in h e r e n t  r i s k s  o f  s k i i n g  l a w .

★ ★ ★ ★ ★

C l a im :  " I f  t h i s  b i l l  i s  p a s s e d  a s  w r i t t e n ,  i t  w o u ld  e v e n  i n s u l a t e  A ly e s k a  f r o m  fo r e s e e a b le

a v a l a n c h e s  th a t  c o u ld  k i l l  h u n d re d s  o f  p e o p le  b e c a u s e  i t  i s  a  ’ s n o w  co n d i t io n  th a t  

m a y  c h a n g e . ’ "

A n s w e r :  T h e  p ro p o s e d  l e g i s l a t io n  s a y s  n o th in g  a b o u t  a v a l a n c h e s .  A l l  s k i  a r e a  o p e r a to r s ,

i n c lu d in g  A ly e s k a ,  h a v e  a lw a y s  a ccep ted  th e i r  r e s p o n s ib i l i t y  to a n a l y z e  and  

m i t i g a t e  a v a l a n c h e  h a z a r d s  w i t h in  s k i  a r e a  b o u n d a r ie s .  T h i s  c la im  i s  an  

u n su b s t a n t ia t e d  and  e x a g g e r a t e d  in te rp re ta t io n  o f  th e  p ro p o sed  l e g i s l a t io n .

★ ★ ★ ★ ★

C l a im :  T h e  b i l l  w o u ld  e l im in a t e  l i a b i l i t y  fo r  d u t i e s  im p o s e d  on  A ly e s k a  b y  the  F o r e s t

S e r v i c e ,  a n d  w i l l  e r o d e  s a f e t y  p r e c a u t io n s  a t A ly e s k a .

A n s w e r :  T h e  l e g i s l a t io n  d o e s  no t r e m o v e  a n y  p r o v i s i o n s  r e q u i r e d  b y  tne  s a f e t y  a n d

o p e r a t io n s  p l a n s  n o w  req u ir e d  o f  a l l  s k i  a r e a s  b y  l a w ,  w h e t h e r  lo c a ted  on  fe d e r a l ,  

s ta te  o r  p r i v a t e  l a n d s  A S  1 8 . 6 0 . 8 2 2  T h e s e  r e q u i r e m e n t s  a r e  e n fo r c e a b le  b y  the  

a p p ro p r ia t e  f e d e r a l  a n d  s ta te  a g e n c i e s ,  w h i c n  in sp e c t  s k i  a r e a  o p e r a t io n s  on  a  

r e g u l a r  b a s i s .  N a t io n a l  F o r e s t  p e rm i t t e e s ,  l i k e  A l y e s k a  R e so r t ,  a r e  re gu la ted  b y  

th e  U . S .  T o r e s t  S e r v i c e .  S k i  a r e a s  on  s t a te  a n d  p r i v a t e  la n d  a r e  r e g u la t e d  b y  the  

D e p a r tm e n t  o f  P u b l i c  S a f e t y .  A l l  s k i  a r e a  o p e r a to r s  a r e  a t  r i s k  o f  l o s i n g  th e i r  

p e rm i t  p r i v i l e g e s  f o r  f a i lu r e  to a b id e  b y  th e  p r o v i s i o n s  o f  the p la n .  I f  that 

h a p p e n e d ,  th e  s k i  a r e a  w o u ld  b e  c lo s e d .  S k i  a r e a  o p e r a to r s  h a v e  p le n ty  o f  

' i n c e n t i v e  to t a k e  a l l  r e a so n a b le  s a f e t y  p r e c a u t io n s .

It  i s  a p p ro p r ia t e  fo r  th e  l e g i s l a t u r e  to e x a m in e  the  m o t i v e s  o f  D e n n i s  M e s t a s  and  th e  t r i a l  

l a w y e r ’s  a s s o c ia t io n  in  o p p o s in g  H o u s e  B i l l  4 9 1 .  D o  th e y  h o n e s t l y  b e l i e v e  they  a r e  p ro m o t in g  

s k i e r  s a f e t y ,  o r  d o  th e y  m e r e l y  w a n t  to re ta in  a  p o s s i b l e  t a r g e t  fo r  fu tu re  l i t i g a t io n ?  P e r h a p s  w e  

sh o u ld  a s k  M r .  M e s t a s  w h a t  h i s  " t a k e "  w a s  in  the  S c h l a a k  l i t i g a t io n ,  a n d  w h a t  c o n t in g e n t  fee  

a r r a n g e m e n t s  h e  h a s  m a d e  w i t h  the  R i z e r s .  W h e n  M r .  M e s t a s  co n ta c te d  o n e  A ly e s k a  e m p lo y e e  

to o b ta in  in fo rm a t io n  o n  the  R i z e r  in c id e n t ,  h e  to ld  the  e m p lo y e e  that h e  w a s  lo o k in g  fo rw a rd
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to s u in g  A ly e s k a  a g a i n ,  s in c e  i t  had  been  a  w h i l e  s in c e  he had  d o n e  it . T h e  l e g i s l a t u r e  m u s t  

d e c id e  w h e th e r  i t  w a n t s  to r e t a in  a  v i a b l e  s k i  in d u s t r y  o r  to e n r ic h  a  f e w  t r ia l  a t to rn e y s  at the 

e x p e n s e  o f  the v a s t  n u m b e r  o f  s k i e r s  w h o  a c c ep t  the in h e r e n t  r i s k s  o f  the  spo r t .

S k i e r  s a f e t y  i s  m o s t  e f f e c t i v e l y  p rom o ted  w h e n  th o se  i n v o l v e d  in  s k i i n g  — s k i e r s ,  s k i  a r e a  

o p e r a to r s ,  the  F o r e s t  S e r v i c e  a n d  o th e r  r e g u la to r y  a g e n c i e s  — g e t  to g e th e r  to e x c h a n g e  id e a s  on 

s k i  a r e a  o p e r a t io n s  a n d  s k i e r  e d u c a t io n .  S k i  a r e a  o p e r a to r s  c a n n o t  im p r o v e  s k i e r  s a f e t y  a n d  the 

e n jo y m e n t  o f  the  sp o r t  i f  e a ch  a c t  t a k e n  in  the  p u r su i t  o f  b o th  r e s u l t s  in  r u n n in g  the  g a u n t le t  o f  

l i t i g a t io n  w h ic h  w i l l  r e s u l t  i f  a c t io n  i s  no t taken  o n  th e se  b i l l s .  T h e s e  b i l l s  r e v i s e  e x i s t i n g  l a w  

to m a k e  it m o re  c o n s i s t e n t  w i t h  the  s ta tu te s  n o w  in  p la c e  in  o th e r  " s k i i n g  s t a t e s . "
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A l a s k a  A c t i o n  T r u s t

I ’ .t > l i n s  h i ' 1. ! ; 1: ;  • A im  I n n  , •• A l . r k . i  'M . i .m u  
( )|i j< <v . " i l l  I I " ' i i  r i f i . s n  it i- . ’ I ii i • A l  it •) h  > r:»; ■. A  Is ' H *1 ii 1 1 

(MOV) 10-10 • I- A X  10071 0 / 0  7 I S : ,

F C B  'I :•( kiif.*

F e b r u a r y  1 0 ,  1 9 9 3

S e n a t o r  R o b i n  T a y l o r  

C h a i r ,  S e n a t e  J u d i c i a r y  

A l a s k a  S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 0 1

r e :  S B  4 4 ,  S k i  O p e r a t o r  I m m u n i t y  B i l l

D e a r  S e n a t o r  T a y l o r ,

S B  4 4  c u r r e n t l y  s i t s  i n  S e n a t e  J u d i c i a r y .  T h e  A l a s k a  T r i a l  L a w y e r s  

s t r o n g l y  o p p o s e  t h i s  b i l l .  S B  4 4  w o u l d  g r a n t  i m m u n i t y  f o r  

n e g l i g e n t  m a i n t e n a n c e ,  c o n s t r u c t i o n  a n d  d e s i g n  a c t i v i t i e s  t h a t  

w o u l d  v i r t u a l l y  i n s u l a t e  t h e  s k i  a r e a  f r o m  a n y  l i a b i l i t y  f o r  t h e  

o p e r a t i o n  o f  t h e  s k i  a r e a .  T h e  d e f i n i t i o n  o f  " i n h e r e n t  d a n g e r  a n d  

r i s k  o f  s k i i n g "  i s  t h e  c r u x  o f  t h e  b i l l ,  s e e  p a g e  1 2 ,  l i n e  4 .  

E v e r y t h i n g  b u t  t h e  k i t c h e n  s i n ] :  h a s  b e e n  t h r o w n  i n .

I  h a v e  e n c l o s e d  o u r  p o s i t i o n  p a p e r  o n  t h e  i s s u e .  T h e r e  . u e  m e m b e r s  

w i t h i n  o u r  o r g a n i z a t i o n  w h o  w o u l d  b e  h a p p y  t o  t a l k  w i t h  y o u  f u r t h e r  

a b o u t  t h i s  i s s u e .

S i  n n p r p l v . y

D e b r a  C .  G r a v o  

E x e c u t i v e  D i r e c t o r  

d c h / e n c l .



A l a s k a  A c t i o n  T r u s t
I ' 1 ’ I I I I ’ ' i • \| !l | ir 11 . 11 I \( . | ■ 1 I* I . I | I I

l Mlii r ,  : i | ( )  “ I S i i  r c l . ‘ m iit r  Hi »i i •  A i l r l i n n llJ ' '  *\K  ' M'O I 
{!»(»/1 I ' r i s  101(1 • I A N  | iK '/ J  ' . I ’V, / I S :

TO S e n a t o r  R o b i n  T a y l o r  

C h a i r ,  S e n a t e  J u d i c i a r y

FROM D e n n i s  M e s t a s

D A T E : F e b r u a r y  1 0 ,  1 9 9 3

R E S B  4 4

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

On b e h a l f  o f  t h e  A c a d e m y  o f  T r i a l  L a w y e r s ,  I  h a v e  b e e n  a s k e d  

t o  e x p r e s s  o u r  s t r o n g  o p p o s i t i o n  t o  S B  4 4 .  S B  4 4  w o u l d  g r a n t  

i m m u n i t y  f o r  n e g l i g e n t  m a i n t e n a n c e ,  c o n s t r u c t i o n  a n d  d e s i g n  

a c t i v i t i e s  t h a t  w o u l d  v i r t u a l l y  i n s u l a t e  t h e  s k i  a r e a  f r o m  a n y  

l i a b i l i t y  f o r  t h e  o p e r a t i o n  o f  t h e  s k i  a r e a  o p e r a t i o n s .

T h e  s t a t e  l a w  S e i b u  w i s h e s  t o  r e p e a l  a n d  r e v i s e  v i s  a  v i a  S B  

4 4  w a s  l a r g e l y  t h e  r e s u l t  o f  o n e  l a w s u i t  w h i c h  w a s  f i l e d  a g a i n s t  

S e i b u .  I n  t h a t  c a s e ,  a  1 6  y e a r  o l d  b o y  w a s  s k i i n g  o n  t h e  n e w l y  

o p e n e d  n i g h t  s k i i n g  a r e a  a t  . A l y e s k a  w h e n  h e  s k i e d  o v e r  a n  u n m a r k e d ,  

u n s i g n e d ,  u n l i g h t e d  1 5  f o c i  d r o p - o f f  t h a t  v / a s  i n  a  s h a d o w e d  a r e a  i n  

t h e  m i d d l e  o f  t h e  n i g h t  s k i i n g  c o u r s e .  T h e  s h a d o w s  t h a t  o b s c u r e d  

t h e  d r o p - o f f  w e r e  a  r e s u l t  o f  S e i b u  p l a c i n g  t h e  l a r g e s t  g r o u p  o f  

l i g h t s  o n  t h e  c o u r s e  i m m e d i a t e l y  b e h i n d  a  g r o v e  o f  t r e e s .  A s  t h e  

c a s e  d e v e l o p e d ,  i t  a p p e a r e d  t h a t  S e i b u  f a i l e d  t o  a d v i s e  t h e  

l i g h t i n g  e n g i n e e r s  o f  t h e  t r e e s ’ e x i s t e n c e  ( a c c o r d i n g  t o  t h e  

l i g h t i n g  e n g i n e e r )  a n d  S e i b u  s o m e h o w  f a i l e d  t o  n o t i c e  t h e  t r e e s  

w h e n  i t  w a s  p l a c i n g  t h e  l i g h t s  b e h i n d  t h e m .  T h i s  i s  s o m e w h a t  

d i f f i c u l t  t o  d o  w h e n  e a c h  l i g h t  m u s t  b e  s e p a r a t e l y  a i m e d  w i t h  a  

s i g h t i n g  m e c h a n i s m  o n  i t .  F u r t h e r ,  n e i t h e r  S e i b u  n o r  t h e  l i g h t i n g  

e n g i n e e r  n o t i c e d  t h e  t r e e s  a n d  t h e  s h a d o w  a f t e r  t h e  s y s t e m  w a s  

b u i l t  a n d  t h e  a r e a  w a s  o p e n .  T h i s  y o u n g  b o y  v / a s  p a r a l y z e d  f o r  l i f e  

f r o m  t h e  v / a i s t  d o w n  w h e n  h e  v / e n t  o f f  t h e  d r o p - o f f  a n d  l a n d e d  o n  a  

f l a t  " c a t  t r a c k "  -  a  r o a d .

T h e  d r o p - o f f  w a s  c r e a t e d  b y  a  r o a d  c u t  m a d e  b y  a  d o z e r  a s  i t  

c u t  t h r o u g h  t h e  r i d g e  c o m p r i s i n g  t h e  s k i  a r e a  b e t w e e n  l i f t s  1  a n d  

4 .  S e i b u  l e f t  a  n e a r  9 0  d e g r e e  c u t - b a n k  i n  t h e  m i d d l e  o f  t h e  s k i  

a r e a  i n s t e a d  o f  s h a v i n g  o f f  i t s  u p p e r  e d g e  t o  m a k e  a  " r o l l . "  A n  

e x p e r t ,  w h o  w a s  a  f o r m e r  N a t i o n a l  S k i  A r e a s  A s s o c i a t i o n  p r e s i d e n t  

a n d  e x t r e m e l y  r e v e r e d  f i g u r e  i n  t h e  n a t i o n a l  s k i  i n d u s t r y ,  

t e s t i f i e d  t h a t  t h e  s i t u a t i o n  w a s  " m u r d e r o u s  a n d  t o t a l l y  

u n a c c e p t a b l e . "  H e  f u r t h e r  i n d i c a t e d  i t  w a s  f a r  b e y o n d  t h e  r o l e  

( p a l e )  o f  n o r m a l  i n d u s t r y  s t a n d a r d s  a n d  v / a s  a n  e a s i l y ,  c h e a p l y  

r e m e d i e d  s i t u a t i o n .



I  t a k e  t h e  t i m e  t o  b r i e f l y  s e t  f o r t h  s o m e  o f  t h e s e  f a c t s  a s  

y o u  s h o u l d  n o t e  t h a t  a  p r o v i s i o n  o f  t h e  p r o p o s e d  b i l l  i n c l u d e s  

a m o n g  t h e  " i n h e r e n t  r i s k s  o f  s k i i n g "  v a r i a t i o n  o r  s t e e p n e s s  i n  

t e r r a i n  " m a n - m a d e  s t r u c t u r e s ,  a n d  t h e i r  c o m p o n e n t s  . . .  i n c l u d i n g  

r o a d s  a n d  c a t w a l k s  o r  o t h e r  t e r r a i n  m o d i f i c a t i o n s " . T h u s ,  S e i b u  

a n d  o t h e r  s k i  a r e a s  s e e k  t o  b e  i m m u n i z e d  f o r  d e s i g n  a n d  

c o n s t r u c t i o n  a c t i v i t i e s  w h i c h  a r e  c l e a r l y  a v o i d a b l e ,  c o n t r o l l a b l e  

a n d  t h e i r  r e s p o n s i b i l i t y  a n d  w h i c h  a r e  c l e a r l y  n o t  " u n a v o i d a b l e ,  

n a t u r a l  c o n s e q u e n c e s  o f  t h e  s p o r t  o f  s k i i n g . "  A c c o r d i n g  t o  t h e  s k i  

e x p e r t s  i n  t h e  a b o v e  c a s e  a g a i n s t  A l y e s k a  ( S c h l a a k  v .  S e i b u ) s u c h  

d e s i g n  a n d  c o n s t r u c t i o n  a c t i v i t i e s  i n v o l v i n g  r o a d s ,  l i g h t s ,  s i g n s  

a n d  t r a i l  m a r k i n g  a r e  a n  i n t e g r a l  p a r t  o f  t h e  s a f e t y  c o n s i d e r a t i o n s  

t h a t  h a v e  t o  b e  k e p t  i n  m i n d  i n  m a k i n g  s l o p e s  s a f e  f o r  s k i e r s  

d u r i n g  t h e  d e s i g n ,  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  p r o c e s s .

I t  s h o u l d  b e  k e p t  j n  m i n d  t h a t  s k i i n g  i s  n o t  m u c h  d i f f e r e n t  

t h a n  d r i v i n g  a  c a r .  T h e  s a m e  h u m a n  r e a c t i o n s  a n d  h u m a n  f r a i l t i e s  

r e l a t i n g  t o  v i s i o n ,  r e a c t i o n  t i m e  a n d  a t t e n t i o n  a r e  p r e s e n t .  

T h o u s a n d s  a n d  t h o u s a n d s  o f  p e o p l e  a r e  t r a v e l l i n g  t h e s e  " s k i  r o a d s  

i n c l u d i n g  m a n y ,  m a n y  c h i l d r e n . "  T h e y  d e s e r v e  t h e  s a m e  s o r t  o f  

c o n s i d e r a t i o n  r e g a r d i n g  a  s a f e  t r a f f i c  d e s i g n  i n c l u d i n g  e l i m i n a t i o n  

o f  h a z a r d s  w h e n  r e a s o n a b l y  p o s s i b l e  a s  w e l l  a s  a p p r o p r i a t e  s i g n s  

a n d  w a r n i n g s  o f  h a z a r d s .  V i r t u a l  c l i f f s  c o n s t r u c t e d  i n  t h e  m i d d l e  

o f  a  s k i  r u n  b e c a u s e  o f  i m p r o p e r  r o a d  c u t t i n g  c e r t a i n l y  d o  n o t  

q u a l i f y  f o r  t h e  r u b r i c  o f  " i n h e r e n t  h a z a r d s  o f  s k i i n g . "  N o r  d o  

o t h e r  h i d d e n  h a z a r d s  k n o w n  t o  t h e  s k i  a r e a  w h i c h  t h e  s k i e r  d o e s  n o t  

a n d  c a n n o t  k n o w  o f ,  s u c h  a s  s n o w  m a k i n g  e q u i p m e n t .

F u r t h e r ,  i n  t h i s  r e g a r d ,  I  b e l i e v e  i t  i s  a p p r o p r i a t e  t o  r e f e r  

t o  t h e  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n  w h i c h  S e i b u  a n d  o t h e r s  a r e  

a p p a r e n t l y  s o  d e s p e r a t e  t o  m a k e  a n  e n d  r u n  a r o u n d .  T h e  c a s e  i s  

H i i b s c h m a n  v .  C i t y  o f  V a l d e z ,  e t  a l . O n e  o f  t h e  t h r u s t s  o f  t h a t  

o p i n i o n  w a s  t h a t  t h e  p r e s e n t  s t a t u t e  c o d i f i e d  t h e  c o m m o n  l a w  t h a t  

s k i  a r e a s  w e r e  n o t  l i a b l e  f o r  i n j u r i e s  c a u s e d  b y  t h e  i n h e r e n t  r i s k s  

o f  s k i i n g .  A s  t h e  S u p r e m e  C o u r t  n o t e d ,  i t  i s  o n l y  i n  t h i s  

s i t u a t i o n  w h e r e  t h e  i n j u r i e s  o r  d e a t h s  a r e  c a u s e d  s o l e l y  b y  s u c h  

i n h e r e n t  r i s k s  t h a t  t h e  l a c k  o f  l i a b i l i t y  i s  a p p a r e n t .  S u c h  r i s k s  

a r e  t h e  n a t u r a l  a n d  u n a v o i d a b l e  r i s k s  —  t h e  r i s k s  t h a t  c a n n o t  b e  

c o n t r o l l e d .

P e r h a p s  e v e n  m o r e  i m p o r t a n t l y ,  t h e  S u p r e m e  C o u r t  n o t e d  t h a t  

t h e  l e g i s l a t u r e  i n  p a s s i n g  " t o r t  r e f o r m "  i n d i c a t e d  a  v e r y  s t r o n q  

s t a t u t o r y  p o l i c y  w a s  p r e s e n t  ( a s  y o u  w i l l  n o  d o u b t  r e c a l l )  t o  t h e  

e f f e c t  t h a t  e a c h  p a r t y  s h o u l d  o n l y  b e a r  i t s  o w n  r i s k ,  i . e .  t h e  

" t o r t  r e f o r m "  s t a t u t e s .

T h u s ,  w e  n o w  h a v e  s e v e r a l  a n d  n o t  j o i n t  l i a b i l i t y .  W h i l e  a t  

o n e  p o i n t  " t o r t  r e f o r m e r s "  w a n t e d  e v e r y  p a r t y  t o  b e  r e s p o n s i b l e  f o r  

i t s  o w n  f a u l t ,  n o w  S e i b u  a n d  o t h e r s  s e e k  t o  a v o i d  a n y  

r e s p o n s i b i l i t y  w h i c h  r u n s  d i r e c t l y  a g a i n s t  t h e  c l e a r  i n t e n t  o f  

l e g i s l a t u r e  i n  p a s s i n g  " t o r t  r e f o r m "  a n d  m a n d a t i n g  c o m p l e t e  s e v e r a l  

l i a b i l i t y .  T h u s ,  t h e  S u p r e m e  C o u r t  n o t e d  t h a t  i t  w o u l d  n o t  b e
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c o n s i s t e n t  t o  a l l o w  s k i  a r e a s  t o  e s c a p e  l i a b i l i t y  w h i l e  p r o m o t i n g  

t h e  c o n c e p t  o f  t r u e  s e v e r a l  l i a b i l i t y .  H e r e ,  t h e  s k i  a r e a s ,  o f

c o u r s e ,  d o  n o t  o b j e c t  t o  s e v e r a l  l i a b i l i t y ,  t h e y  j u s t  d o  n o t  w a n t  

t o  b e  a m o n g  t h e  " s e v e r a l . "

F i n a l l y ,  w e  b e l i e v e  S B  *14 i s  b r o u g h t  b e f o r e  t h e  l e g i s l a t u r e  

b e c a u s e  o f  n o t  o n l y  t h e  r e c e n t  H i i b s c h m a n  d e c i s i o n  b u t  a l s o  b e c a u s e  

o f  a  r e c e n t  d e a t h  t h a t  o c c u r r e d  a t  S e i b u ' s  r e s o r t  a t  A l y e s k a .  On 

D e c e m b e r  8 ,  1 9 9 1 ,  B a r t  R i z e r ,  a  1 2  y e a r  o l d  b o y ,  d i e d  o f  

h y p o t h e r m i a  o n  a n  o p e n  s l o p e  i n  t h e  b o w l  a t  A l y e s k a .  A p p r o x i m a t e l y  

f o u r  f e e t  o f  s n o w  h a d  f a l l e n  i n  t h e  4 8  h o u r s  b e f o r e  h i s  d e a t h  a n d  

t h e  b o v / 1  h a d  n o t  p r e v i o u s l y  b e e n  o p e n  f o r  s k i i n g  a n d  h a d  n o t  b e e n  

g r o o m e d .  D e c e m b e r  8 ,  1 9 9 1 ,  v / a s  a  S u n d a y .  On S a t u r d a y ,  s k i i n g  h a d  

b e e n  a l l o w e d  o n  t h e  r i d g e  f r o m  t h e  r o u n d h o u s e  d o w n  w h e r e  a  p a c k e d  

b a s e  w a s  p r e s e n t .  On S u n d a y ,  i n  t h e  l a t e  a f t e r n o o n ,  S e i b u  o p e n e d  

t h e  b o v / 1  f o r  s k i i n g  e v e n  t h o u g h  t h e  b o v / 1  h a d  n o t  b e e n  a d e q u a t e l y  

s i g n e d  o r  r o p e d  o f f  s o  a s  t o  w a r n  s k i e r s  o f  e x t r e m e l y  d a n g e r o u s  a n d  

i n d e e d  l i f e  t h r e a t e n i n g  s n o w  c o n d i t i o n s  t h a t  w e r e  p r e s e n t  i n  s o m e  

a r e a s .  F u r t h e r ,  t h e r e  v / a s  n o t  e v e n  s u f f i c i e n t  g r o o m i n g  d o n e  t o  

a l l o w  t h e  s k i  p a t r o l  t o  v i s u a l l y  i n s p e c t  a n d  g a i n  a c c e s s  t o  a l l  

p a r t s  o f  t h e  b o w l  t o  c h e c k  f o r  d o w n e d  s k i e r s  w h e n  t h e  f i n a l  s v / e e p  

o f  t h e  h i l l  w a s  m a d e  a f t e r  t h e  b o w l  v / a s  c l o s e d  a t  3 : 3 0  p . m .  M a n y  

s k i e r s  h a d  t o  b e  l i t e r a l l y  d u g  o u t  o f  t h e  s n o w  a s  i t  v / a s  

" b o t t o m l e s s  p o w d e r "  u p  t o  s k i e r s '  c h e s t s  w h e n  o f f  t h e i r  s k i s .

W h i l e  m a k i n g  a  r u n  t h r o u g h  t h e  b o w l  s h o r t l y  b e f o r e  i t  c l o s e d ,  

M r .  R i z e r  f e l l  w h i l e  p r o c e e d i n g  d o w n  a  s h o r t  s t e e p  s l o p e  k n o w n  a s  

" H o r r o r  H i l l "  w h i c h  i s  v i r t u a l l y  i n  t h e  m i d d l e  o f  t h e  b o w l  a n d  i s  

n o t  o b s c u r e d  b y  t r e e s .  U n k n o w n  t o  B a r t  v / a s  t h e  f a c t  t h a t  e x t r e m e l y  

d e e p ,  t r e a c h e r o u s  s n o w  v / a s  o n  H o r r o r  H i l l .  T h e  s n o w  v / a s  s o  d e e p  

t h a t  w h e n  h e  f e l l  h e a d  f i r s t  i n t o  i t  h e  w a s  b u r i e d  u p s i d e  d o w n  u p  

t o  h i s  k n e e s  a n d  w a s  u n a b l e  t o  e x t r i c a t e  . . i m s e l f .  W h e n  t h e  f i n a l  

s v / e e p  v / a s  m a d e  a  v e r y  s h o r t  t i m e  l a t e r ,  M r .  R i z e r  v / a s  n o t  f o u n d  a n d  

h e  d i e d  o f  h y p o t h e r m i a  a f t e r  b e i n g  a b a n d o n e d  o n  t h e  m o u n t a i n .

A p p a r e n t l y ,  h e  Ta: i n  a  v e r y  s m a l l  h o l l o w  w h e r e  h e  c o u l d  n o t

b e  s e e n  f r o m  t h e  o n l y  p a c k e d  a r e a  d o w n  t h r o u g h  t h e  b o w l .  S e i b u  

h a d  p a c k e d  o n e  n a r r o w  t r a c k  u p  t h r o u g h  t h e  b o w l  a n d  t h e r e f o r e ,  t h i s  

p o r t i o n  o f  H o r r o r  H i l l  c o u l d  n o t  b e  v i s u a l i z e d  f r o m  i m m e d i a t e l y  

b e l o w  i t  a s  i t  c o u l d  b e  w h e n  t h e  . - / h o l e  a r e a  i s  p a c k e d  b e c a u s e  t h e  

s n o w  v / a s  f i v e  o r  s i x  f e e t  d e e p  a n d  t h e  s k i  p a t r o l  w o u l d  h a v e  f o u n d  

i t  e x t r e m e l y  d i f f i c u l t  t o  w a l k  t h r o u g h  t h i s  d e e p  s n o w  a c r o s s  t h e  

b o t t o m  o f  t h e  h i l l  s c r u t i n i z i n g  i t  f o r  d o w n e d  s k i e r s .  S i m i l a r l y ,  

b e c a u s e  o f  t h e  d e e p  s n o w ,  a  w a l k  a c r o s s  t h e  t o p  o f  t h e  h i l l  c o u l d  

n o t  b e  m a d e  w i t h o u t  e x t r e m e  d i f f i c u l t y .  A p p a r e n t l y ,  o n e  s k i  

p a t r o l m a n  m a y  h a v e  s k i e d  d o w n  a  s m a l l  p o r t i o n  o f  H o r r o r  H i l l ,  b u t  

d i d  n o t  s e e  B a r t  d u e  t o  t h e  s n o w  c o n d i t i o n  a n d  h i s  l o c a t i o n .  T h e r e  

i s  n o  w a y  t h a t  a  p r o p e r  s w e e p  c o u l d  h a v e  b e e n  m a d e  o f  t h i s  a r e a  

g i v e n  t h e  e x t r e m e  s n o w  a n d  t h e  l i m i t e d  n u m b e r  o f  s k i  p a t r o l l e r s .  

T h u s ,  f o r  n o  g o o d  r e a s o n ,  a  v e r y  b r i g h t  a n d  p r o m i s i n g  y o u n g  m a n  i s  

d e a d .
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Y o u  w i l l  n o t e  t h a t  a  p o r t i o n  o f  t h e  p r o p o s e d  b i l l  i s  f o c u s e d  

o n  g r o o m i n g  o p e r a t i o n s .  F u r t h e r ,  a  p o r t i o n  o f  i t  i s  a l s o  f o c u s e d  

a t  e v e r y  p o s s i b l e  s n o w  c o n d i t i o n .  I f  t h i s  b i l l  i s  p a s s e d  a s  

w r i t t e n ,  i t  w o u l d  e v e n  i n s u l a t e  A l y e s k a  f r o m  f o r e s e e a b l e  a v a l a n c h e s  

t h a t  c o u l d  k i l l  h u n d r e d s  o f  p e o p l e  b e c a u s e  " s n o w  o n  t h e  g r o u n d  i s  

c o n s t a n t l y  c h a n g i n g " .  T h i s  i s  t r u l y  o u t r a g e o u s .

S e i b u  i s  r e q u i r e d  b y  t h e  U . S .  F o r e s t  S e r v i c e  t o  h a v e  a  s n o w  

s a f e t y  p l a n .  T h i s  p l a n  i s  p r e p a r e d  b y  t h e  U . S .  F o r e s t  S e r v i c e  i n  

c o n c u r r e n c e  w i t h  S e i b u .  O n e  o f  t h e  s t a t e d  o b j e c t i v e s  o f  t h e i r  p l a n  

i s  a s  f o l l o w s :

O n e  o f  t h e  p r i m e  o b j e c t i v e s  i n  w i n t e r  s p o r t s  

a d m i n i s t r a t i o n  i s  t o  p r e v e n t  a c c i d e n t s  r e l a t e d  

t o  s k i  l i f t s ,  t o w s ,  a v a l a n c h e  a n d  t e r r a i n  

h a z a r d s .

O n e  o f  S e i b u ' s  s t a t e d  a n d  a g r e e d  t o  d u t i e s  i s  a s  f o l l o w s :

T a k i n g  r e a s o n a b l e  c a r e  t o  i d e n t i f y  a n d  

m i t i g a t e  h a z a r d s  o n  p r i m a r y  s k i  s l o p e s .

T h u s ,  t h e  F o r e s t  S e r v i c e  i s  d i r e c t l y  i n v o l v e d  i n  m o n i t o r i n g  

a n d  r e q u i r i n g  s a f e  o p e r a t i o n  o f  S e i b u 1 s  s k i  a r e a  a t  A l y e s k a .  M o s t  

o f  t h e  s k i  a r e a  i s  o n  F o r e s t  S e r v i c e  l a n d  a n d  i s  g o v e r n e d  b y  F o r e s t  

S e r v i c e  M a n a g e m e n t  r e g u l a t i o n s .  A l l  a s p e c t s  o f  s k i  s a f e t y  a r e  

a d d r e s s e d  i n  t h i s  p l a n .  T h e s e  i n c l u d e  s i g n s  f a r  b e y o n d  t h o s e  

i n c l u d e d  i n  t h e  p r e s e n t  s t a t u t e  i n c l u d i n g  c a u t i o n a r y  s i g n s ,  d a i l y  

t r a i l  a n d  s n o w  c o n d i t i o n  s i g n s ,  a r e a  m a p  w i t h  t r a i l  l o c a t i o n s ,  

a v a l a n c h e  s i g n s ,  a n d  t r a i l  m a r k e r s .  T h e r e  a r e  m a n y  o t h e r  

p r o v i s i o n s  o f  t h e  s k i  p l a n  t h a t  a r e  f o c u s e d  a t  s a f e t y .

T h e  q u e s t i o n  i s  t h i s ,  i f  S e i b u  a n d  o t h e r  s k i  a r e a s  o n  p u b l i c  

F o r e s t  S e r v i c e  l a n d  a r e  a l r e a d y  r e q u i r e d  t o  t r y  t o  a c h i e v e  m a x im u m  

p u b l i c  s a f e t y ,  w h y  a r e  t h e y  n o w  t r y i n g  t o  e s c a p e  r e s p o n s i b i l i t y  f o r  

w h a t  t h e y  a r e  r e q u i r e d  t o  d o ?  W hy s h o u l d  S e i b u  b e  i n s u l a t e d  f o r  

n e g l i g e n t  u s e  o f  o u r  l a n d ?  T h e  c l e a r  i m p o r t  o f  F o r e s t  S e r v i c e  

r e g u l a t i o n  a n d  t h e  F o r e s t  S e r v i c e  m a n d a t e d  s a f e t y  p l a n  i s  t o  

m a x i m i z e  p u b l i c  s a f e t y ,  n o t  e l i m i n a t e  i t .  S B  4 4  w i l l  c a u s e  f u r t h e r  

e r o s i o n  o f  s a f e t y  p r o c e d u r e s  a t  A l y e s k a  a n d  o t h e r  s k i  a r e a s  r a t h e r  

t h a n  e n h a n c i n g  t h e  s t a t e d  F o r e s t  S e r v i c e  g o a l  o f  m a x im u m  s a f e t y  f o r  

r e c r e a t i o n a l  u s e r s  o f  f e d e r a l  l a n d .
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Sec. 09.65.135. Lim itations on claims arising from skiing, (a) A
skier may not recover from a ski area operator for injury resulting from an 
inherent risk of skiing unless the injury occurred when the ski area operator was 
not providing the information required by (b) of this section.
(b) A ski area operator shall post trail signs at prominent locations within a ski 

area which shall include a list of the inherent risks of skiing and the limitation on 
liability of the ski area operator provided by this section.
(c) In this section
(1) "inherent risks of skiing" means the dangers or conditions which are an 

integral part of the sport of skiing, including, but not limited to
(A) changing weather conditions;
(B) variations or steepness in terrain;
(C) snow or ice conditions;

...(D) surface or subsurface conditions such as bare spots, forest growth, and 
rocks;
(E) collisions with lift towers, other structures, and their components unless 

the skier is on the lift;
(F) collisions with other skiers: and
(G) a skier's failure to ski within the limits of the skier's ability;
(2) "injury" means a personal injury or property damage or loss;
(3) "skier" means a person in a ski area engaged in the sport of skiing, sliding 

downhill on snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, or other 
device for recreation in snow;
(4) "ski area means all ski slopes, trails and other places under the control of 

a ski area operator and administered as a single enterprise in the state;
(5) "ski area operator" means the operator of a ski area. (2 ch 80 SLA 1980)



a

The statement of legislative intent reads as follows:

The legislature finds that the sport of skiing is practiced by a large number of 
residents of the state and attracts a large number of nonresidents, significantly 
contributing to the economy of the state. It further finds that insurance carriers 
are increasingly reluctant to provide liability insurance protection to ski area 
operators and that the premiums charged by insurance carriers have risen 
sharply in recent years due to confusion as to whether a skier assumes the risks 
inherent in the sport of skiing when he participates actively. It is the intent of the 
legislature in enacting this Act to clarify the law in relation to skiing injuries and 
the risks inherent in that sport and to provide that, as a matter of public policy, a 
person engaged in that sport may not recover from a ski area operator for 
injuries resulting from those inherent risks.

Ch, 80, SLA 1980, in Temporary and Special Acts



laska State Legislature
Senator Tim Kelly, Chair
Senator Steve Rieger, Vice Chair 
Senator Drue Pearce 
Senator Judy Salo 
Senator Georgianna Lincoln

WHILE IN JUNEAU 
SENATE LABOR & COM MERCE 
STATE CAPITOL 
JUNEAU, ALASKA 99801-1182 
(907) 465-3019

S E N A T E  LABOR  AND C O M M E R C E  
C O M M ITTEE 3111 C STREET , SU ITE 550 

ANCHORAGE. ALASKA 99503 
(907) 561-7612

ADDENDUM TO SENATE LABOR & COMMERCE COMMITTEE 
REPORT ON CS SB 44 (L&C)

The Senate Labor & Commerce Committee requests that the Senate 
Judiciary Committee take a close look at the definitions of "ski area" and 
"ski area operator" on page 12, lines 19 through 24. The Committee is 
concerned about the potential liability of private property owners with 
property adjacent to a downhill ski area in the event a skier skis off the 
slopes under control of the ski resort and onto the private property and 
hurts him or herself. The Committee wants to ensure a private property 
owner would not be liable for the injuries in such a case.

Respectfully Submitted

Senator Tim Kelly 
Committee Chair
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SPONSOR'S STATEMENT ON CSSB 44 (L&C) 
ALASKA SKI SAFETY ACT OF 1993

CSSB 44 (L&C) attempts to strike a balance between protecting skiers and 
ski resort operators.

This legislation would remove ski resort operators from liability for 
injuries caused by the inherent risks and dangers of skiing. It does not 
absolve ski operators from negligence as outlined by this legislation.

In addition, this legislation would require ski operators to:

- Prepare and obtain approval from the Commissioner of 
Public Safety or land managing U.S. or State agency for 
a plan of operation for each ski season, and to provide 
a qualified ski patrol with qualifications meeting or 
exceeding the standards of the National Ski Patrol System.

The Labor & Commerce Committee added langauge requiring 
that this plan be implemented throughout the ski season, and 
specific requirements as to what must be in the plan of 
of operation, such as provisions for ski patrol, avalanche control, 
tramway evacuation, hazard marking, first aid, etc...

- Establish and maintain a tramway sign system for the 
protection and instruction of passengers.

- Establish and maintain a lign system for ski trails and slopes 
intended to instruct skiers on the difficulty of the trail
or slope.

In addition, the Labor & Commerce Committee added language 
to require marking for exposed forest growth, rocks, stumps, 
streambeds, trees, roads, catwalks, or other terrain mcdifications 
not readily visible to skiers under conditions of ordinary visibility 
from a distance of at least 100 feet.



Sponsor's Statement 
CSSB 44 (L&C)
Page 2

Passage of CSSB 44 (L&C) could have both minor and major economic 
impacts in Alaska. First, by attempting to lower insurance costs to ski 
resort operators throughout the State, these cost savings could be passed 
on to skiers in the form of lower ticket prices. Second, by recognizing the 
inherent risks of skiing and balancing the rights of skiers and ski resort 
operators, this legislation could encourage the continuing development of 
ski resorts in Alaska.

The Division of Tourism estimates that more than 43,000 tourists visited 
Alyeska Resort alone from October 1991 to May 1992, spending an average 
of $466 a piece while in Alaska. Currently, Seibu Alaska is investing more 
than $55 million in its current expansion. With passage of SB 44, Seibu 
intends to further develop Alyeska by expanding into the Winter Creek 
area.

Seibu's goal is to transform Alyeska into a world class ski resort which 
will attract winter travelers to our state from all over the world. This 
expansion would involve the investment of millions of dollars by Seibu, 
bring thousands of new tourists into our State at a time of year when we 
desperately need tourists to use the infrastructure that has been 
developed to support our summer tourism industry, and increase local 
employment opportunities.

This legislation would encourage other ski resort operators who are not 
now in Alaska to consider Alaska equally with the western United States 
and Canada when determining where next to expand.

CSSB 44 (L&C) has zero fiscal notes from the Department of Commerce & 
Economic Development and the Court System.
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C iv i l  l i a b i l i t y  f o r  s i d i n g  a c c i d e n t s  ( W o r k  O r d e r  N o .  8 - L S 0 3 1 7 \ A )

R e p r e s e n t a t i v e  M a r k  H a n l e y

M ic h a e l  F .  F o r d  

L e d s l a t i v e  C o u n s e l

T h i s  m e m o  i s  in  r e s p o n s e  to  y o u r  r e q u e s t  f o r  a n  e x p l a n a t i o n  o f  t h e  e f f e c t s  o f  t h e  

a t t a c h e d  d r a f t .  I n  g e n e r a l ,  t h e  d r a f t  r e v i s e s  t h e  e x i s t i n g  l a w  r e g a r d i n g  t h e  l i a b i l i t y  o f  

a  s k i  a r e a  o p e r a t o r  to a n  i n j u r e d  s k i e r .  B y  c l a r i f y i n g  t h e  d u t i e s  o f  s k i  a r e a  o p e r a t o r s  

a n d  s k i e r s ,  a n d  b y  e x p a n d i n g  t h e  d e f i n i t i o n  o f  " i n h e r e n t  d a n g e r  a n d  r i s k  o f  s id i n g "  th e  

d r a f t  i s  i n t e n d e d  to  p r o v id e  g r e a t e r  p r o t e c t io n  a g a i n s t  l a w s u i t s  f o r  s k i  a r e a  o p e r a t o r s .

I n  1 9 7 5 .  t h e  A l a s k a  S u p r e m e  C o u r t  a d o p t e d  a  d o c t r i n e  c a l l e d  t h e  d o c t r i n e  o f  

c o m p a r a t i v e  n e g l i g e n c e .  K a a t z  v .  S t a t e .  5 4 0  P . 2 d  1 0 3 7 ,  1 0 4 9  ( A l a s k a  1 9 7 5 ) .  T h i s  

d o c t r i n e  a c t u a l l y  e v o lv e d  o v e r  a  l o n g  p e r io d  in  w h i c h  c o u r t s  s t r u g g l e d  t o  d e t e r m in e  

h o w  to b a l a n c e  th e  n e g l i g e n c e  o f  t h e  p a r t y  b e i n g  s u e d  w i t h  t h e  n e g l i g e n c e  o f  t h e  

p a r t y  b r i n g i n g  t h e  l a w su i t .  I n s t e a d  o f  d e n y i n g  a n y  r e c o v e r y  to  a  p e r s o n  w h o  w a s  

p a r t i a l l y  a t  f a u l t ,  t h e  c o u r t  a d o p t e d  a  p o l i c y  u n d e r  w h i c h  a n y  r e c o v e r y  w o u ld  b e  

r e d u c e d  b y  th e  n e g l i g e n c e  o f  t h e  p e r s o n  b r i n g i n g  th e  l a w s u i t ,  i n  s h o r t ,  t h e  n e g l i g e n c e  

o f  e a c h  p a r t y  i s  c o m p a r e d ,  a n d  a n y  r e c o v e r y  i s  r e d u c e d  b y  t h e  p e r c e n t a g e  o f  f a u l t  

t h a t  i s  a t t r i b u t e d  to  th e  p a r t y  w h o  w a s  i n ju r e d .

I n  1 9 8 0 ,  th e  l e g i s l a t u r e  e n a c t e d  A S  0 9 . 6 5 . 1 3 5 ,  a  s t a t u t e  t h a t  b a r r e d  c l a i m s  b y  i n i u r e d  

s k i e r s ,  i f  t n e  c l a im  a r o s e  f r o m  " a n * in h e r e n t  r i s k  o f  s k i i n g "  u n l e s s  t h e  s k i  a r e a  o p e r a t o r  

f a i l e d  to  p o s t  r e q u i r e d  w a r n i n g  s i g n s .  T h i s  s t a t u t e  a p p e a r e d  to  r e m o v e  t h e s e  ty p e  o f  

c a s e s  f r o m  th e  u s u a l  c o m p a r a t i v e  n e g l i g e n c e  s y s t e m  a d o p t e d  b y  t h e  A l a s k a  S u p r e m e  

C o u r t .  I n s t e a d ,  in  t h e s e  c a s e s  i f  a  s k i e r  w a s  i n j u r e d  d u e  to  a n  i n h e r e n t  r i s k  o f  s k i i n g  

t h e  s k i e r  w a s  b a r r e d  f r o m  a n y  r e c o v e r y  a s  o p p o s e d  to  s im p l y  r e d u c i n g  t h e  r e c o v e r y  

b y  th e  n e g l i g e n c e  o f  th e  s k i e r .

0 4  0

In  1 9 8 6  th e  l e g i s l a t u r e  c o d i f i e d  t h e  c o m p a r a t i v e  n e g l i g e n c e  d o c t r in e ,  a s  A S  69 r t t5 . '0 7 0 .  

In  d o in g  t h i s  t h e  l e g i s l a t u r e  d id  n o t  p r e c l u d e  a p p l i c a t i o n  o f  c o m p a r a t i v e  n e g l i g e n c e  

to  t h e  im m u n i t y  g r a n t e d  u n d e r  A S  0 9 . 6 5 . 1 3 5 .

LEGAL SERVICES SUMMARY



Representative Mark Haniev
January 4. 1993
Page 2

T h i s  w a s  th e  s i t u a t i o n  w h e n  th e  A l a s k a  S u p r e m e  C o u r t  d e c i d e d  H i i b s c h m a n  v . C i t y  

o f  V a ld e z ,  8 2 1  P . 2 d  1 3 5 4  ( A l a s k a  1 9 9 1 ) .  I n  t h i s  c a s e  a n  i n j u r e d  s k i e r  b r o u g h t  s u i t  

a g a i n s t  a  s k i  a r e a  o p e r a t o r .  T h e  s k i  a r e a  o p e r a t o r  a s s e r t e d  t h e  im m u n i t y  o f  

A S  0 9 . 6 5 . 1 3 5  a n d  a r g u e d  t h a t  t h e  s k i e r ' s  i n j u r i e s  w e r e  a s  a  r e s u l t  o f  a n  i n h e r e n t  r i s k  

o f  s k i i n g .  T h e  c o u r t  h e l d  t h a t  A S  0 9 . 6 5 . 1 3 5  d id  b a r  s u i t s  w h e n  th e  s k i e r  w a s  i n j u r e d  

b y  a n  i n h e r e n t  r i s k  o f  s k i i n g ,  b u t  d i d  n o t  e l im i n a t e  a  s k i  a r e a  o p e r a t o r ’s  l i a b i l i t y  u n d e r  

t h e  c o m p a r a t i v e  n e g l i g e n c e  d o c t r i n e  i f  t h e  s k i  a r e a  o p e r a t o r  w a s  a l s o  a t  f a u l t .  I f  t h e  

s k i  a r e a  o p e r a t o r  i s  n e g l i g e n t  i n  s o m e  r e g a r d ,  t h e n  t h e  d o c t r i n e  o f  c o m p a r a t i v e  

n e g l i g e n c e  a p p l i e s  a n d  th e  i n j u r e d  s k i e r  m a y  r e c o v e r  fo v  i n j u r i e s  m in u s  th e  f a u l t  

a t t r i b u t e d  to  t h e  s k i e r .  O n ly  i f  t h e  s k i e r  i s  i n j u r e d  s o l e l y  b y  a n  i n h e r e n t  r i s k  o f  s k i i n g  

w o u ld  r e c o v e r y  b e  b a r r e d  b y  A S  0 9 . 6 5 . 1 3 5 .  I n  s h o r t  t h e  c o u r t  h a r m o n i z e d  

A S  0 9 . f (f l ( f f io  a n d  A S  0 9 . 6 5 . 1 3 5  b y  a l l o w in g  a  l a w s u i t  to  p r o c e e d  i f  t h e  s k i  a r e a  

o p e r a t o r  w a s  a  n e g l i g e n t  c a u s e  o f  t h e  s k i e r ’s  i n ju r y .

T h e  m o s t  s i g n i f i c a n t  p o l i c y  i s s u e  r a i s e d  b y  t h i s  d r a f t  i s  t h e  q u e s t i o n  o f  t h e  ty p e  a n d  

s c o p e  o f  im m u n i t y  to b e  g r a n t e d  to  s k i  a r e a  o p e r a t o r s .  T h e  s c o p e  o f  t h e  im m u n i t y  

g r a n t e d  i s  l a r g e l y  d e p e n d e n t  o n  t h e  d e f i n i t i o n  o f  " i n h e r e n t  d a n g e r  a n d  r i s k  o f  s k i i n g . "  

T h i s  d e f i n i t i o n  s h o u ld  b e  c a r e f u l l y  r e v i e w e d .  T h e r e  i s  a l s o  t h e  i s s u e  o f  w h e t h e r  a  s k i  

a r e a  o p e r a t o r  l o s e s  im m u n i t y  w h e n  t h e  n e g l i g e n c e  o f  t h e  o p e r a t o r  c o n t r i b u t e s  to  t h e  

in ju r y ,  a s  h e ld  b y  th e  A l a s k a  S u p r e m e  C o u r t  i n  H i i b s c h m a n . T h a t  i s s u e  c o u ld  b e  

d e c i d e d  d i f f e r e n t l y  by  t h e  l e g i s l a t u r e ,  b u t  t h i s  d r a f t  p r o b a b l y  d o e s  n o t  c h a n g e  th e  l a w  

a s  s e t  o u t  in  H i i b s c h m a n . ( S e e  p r o p o s e d  A S  0 5 . 4 5 . 0 1 0  a n d  0 5 . 4 5 . 0 2 0 ( b ) ;  a n d  

A S  0 5 . 4 5 . 0 1 0  a n d  0 5 . 4 5 . 1 0 0  in  t h e  d r a f t  y o u  p r o v i d e d . )

I f  y o u  h a v e  f u r t h e r  q u e s t i o n s  o n  t h e s e  m a t t e r s  p l e a s e  c o n t a c t  m e .

M F F : lm b : p l

9 2 - 1 9 6 . 1 m b

E n c l o s u r e
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1006 GF/MHTIA 0 0 0 0 0 0

OTHER 0 0 0 0 0 0
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H I I B S C H M A N  V .  C I T Y  O F  V A L D E Z

—  P . 2 d  —

1 9 9 1  W e s t L a w  2 5 6 3 1 6  

D e c e m b e r  6 ,  1 9 9 1

S y n o p s i s  o f  D e c i s i o n  a n d  H o ld i n g s

H o ld i n g

T h e  s t a t u t e  d o e s  n o t  e l im in a t e  a  s k i  a r e  o p e r a t o r ’s  l i a b i l i t y  f o r  n e g l i g e n c e .

T h e  s t a t u t e  w a s  i n t e n d e d  to b a r  r e c o v e r y  fo r  t h o s e  a c t i o n s  w h ic h  o n ly  the  

s k i e r  c o u ld  c o n t r o l  a n d  t h a t  w e r e  b e y o n d  th e  s k i  a r e a  o p e r a t o r ’s  c o n t ro l .

T h e r e f o r e ,  t h e  S k i  A c t  p r e s e r v e d  th e  c o m m o n  l a w  d u t i e s  o f  s k i  a r e a  o p e r a t o r s  

a t  th e  t im e  o f  t h e  a c t ’s  p a s s a g e .

A  l a n d o w n e r  m u s t  a c t  a s  a  r e a s o n a b l e  p e r s o n  in  m a i n t a i n i n g  h i s  

p r o p e r t y  in  a  r e a s o n a b l y  s a f e  c o n d i t io n  in  v i e w  o f  a l l  t h e  

c i r c u m s t a n c e s ,  i n c l u d in g  th e  l i k e l i h o o d  o f  i n j u r y  to  o t h e r s ,  th e  

s e r i o u s n e s s  o f  t h e  in ju r y ,  a n d  th e  b u r d e n  o n  th e  r e s p e c t i v e  

p a r t i e s  o f  a v o i d i n g  th e  r i s k .  Webb v. City and Borough o f  Sitka,
5 6 1  P . 2 d  7 3 1 ,  7 3 3  ( A l a s k a  1 9 7 7 ) .

T h e  l a w  o n  a s s u m p t i o n  o f  r i s k  [w a s ]  r e s t r i c t e d  a s  t in  a f f i r m a t i v e  d e f e n s e ,  bu t  

[ l e f t ]  i n t a c t  t h e  c o n c e p t  in  i t s  "n o  d u ty "  f o rm .

O n ly  th e  p e r s o n  w h o  v o lu n t a r i l y  a n d  u n r e a s o n a b l y  a s s u m e d  a  n e g l i g e n t l y  

c r e a t e d  r i s k  w a s  c o n t r i b u t o r i l y  n e g l i g e n t  a n d  b a r r e d  f r o m  re cove ry ' .  Leavitt v. 
Gillaspie, 4 4 3  P . 2 d  6 1 ,  6 7 - 8  ( A l a s k a  1 9 6 8 ) .

A n  i n h e r e n i  r i s k  in  a  s p o r t  is  o n e  w h ic h  i s  o b v io u s  a n d  n e c e s s a r y  to  it. T h e  

n o t ic e  o f  t h e  t r a i l  s i g n s  m a k e s  th e  l i s t e d  r i s k s  o b v io u s .  A  r i s k  is  n o t  n e c e s s a r y  

i f  it  c o u ld  b e  e l im i n a t e d  o r  m i t i g a t e d  t h r o u g h  th e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  - 

- n e c e s s a r y  r i s k s  a r e  t h o s e  w h ic h  c a n n o t  r e a s o n a b l y  b e  e l im i n a t e d  by  th e  a r e a  

o p e r a t o r .

A  r i s k  n o t  l i s t e d  in  t h e  s t a t u t e  m a y  be  a n  in h e r e n t  r i s k  i f  n e c e s s a r y  a n d  

d a n g e r o u s .  T h e  r i s k  m u s t  b e  s u b j e c t i v e l y  o b v io u s  to  th e  s k i e r .  T h e  s k i e r  m u s t  

k n o w  o f  t h e  r i s k ’s  p r e s e n c e ,  u n d e r s t a n d  it s  n a t u r e ,  a n d  f r e e l y  a n d  v o lu n t a i i l y  

c h o o s e  to  e n c o u n t e r  it.

A K 1 5 E v id e n c e  o f  n e g l i g e n c e  o n  th e  p a r t  o f  th e  s k i  a r e a  o p e r a t o r  t a k e s  th e  c a s e  ou t  

o f  t h e  i n h e r e n t  r i s k  o f  s k i i n g  co n te x t .
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A  j u m p  is  n o t  l i s t e d  in  th e  s t a t u t e ,  a n d  th e  r i s k  o f  a  j u m p  is  no t  n e c e s s a r i l y  

o b v i o u s  o r  n e c e s s a r y .

A r t i f i c i a l  it *m s  c a n  b e  in h e r e n t  r i s k s  i f  ( 1 )  t h e y  a r e  n o t  n e g l i g e n t l y  d e s i g n e d  

o r  m a i n t a i n e d ,  a n d  ( 2 )  t h e y  a r e  o b v io u s  a n d  n e c e s s a r y .

W h e t h e r  a n  i t e m  is  n a t u r a l  o r  a r t i f i c i a l ,  t h e  d u t y  o w e d  to  a  s k i e r  i s  g o v e r n e d  

b y  Webb.

A n  a r t i f i c i a l l y  c r e a t e d  j u m p  c a n  n o t  b e ,  a s  a  m a t t e r  o f  l a w ,  " v a r i a t i o n s  o r  

s t e e p n e s s  in  t e r r a i n "  o r  " s u r f a c e  . . . c o n d i t i o n s . "

A l t e r i n g  n a t u r a l  c o n d i t i o n s  ( e . g . ,  c u t t i n g  a  t r e e )  r e m o v e s  t h e m  f r o m  the  

c a t e g o r y  o f  i n h e r e n t  r i s k s  w h ic h  a r e  e x p l i c i t l y  l i s t e d  b y  t h e  s t a t u t e .

F o r  " s k i i n g  b e y o n d  o n e ’s  a b i l i t y "  to  b a r  a n  a c t i o n ,  t h e  s k i e r  m u s t  s u b j e c t i v e l y  

k n o w  h e  o r  s h e  i s  s k i i n g  b e y o n d  h i s  o r  h e r  a b i l i t y ,  a s  a n  i n h e r e n t  r i s k  o f  s k i i n g  

m u s t  b e  n e c e s s a r y  a r id  s u b j e c t i v e l y  o b v io u s .

O n  k n o w l e d e e  o f  r i s k ,  P r o s s e r  s t a t e s ,

[ H j e  m u s t  n o t  o n ly  k n o w  o f  th e  f a c t s  w h i c h  c r e a t e  th e  d a n g e r ,  b u t  he 

m u s t  c o m p r e h e n d  a n d  a p p r e c i a t e  t h e  n a t u r e  o f  the  d u u i i e r  i t se l f . . . .  

T h e  s t a n d a r d  to  b e  a p p l i e d  is ,  in  t h e o r y  a t  l e a s t ,  a  s u b j e c t i v e  o n e ,  

g e a r e d  to  th e  p a r t i c u l a r  p l a i n t i f f  a n d  h i s  s i t u a t i o n ,  r a t h e r  t h a n  t h a t  o f  

t h e  r e a s o n a b l e  m a n  o f  o r d in a r y  p r u d e n c e  w h o  a p p e a r s  in  c o n t r i b u t o r y  

n e g l i g e n c e .  I f  b e c a u s e  o f  a g e  o r  l a c k  o f  i n f o r m a t io n  o r  e x p e r i e n c e ,  h e  

d o e s  n o t  c o m p r e h e n d  th e  r i s k  i n v o l v e d  in  a  k n o w n  s i t u a t i o n ,  h e  w i l l  no t  

b e  t a k e n  to  c o n s e n t  to  a s s u m e  it. H i s  f a i l u r e  to  e x e r c i s e  o r d i n a r y  c a r e  

to  d i s c o v e r  t h e  d a n g e r  is  n o t  p r o p e r l y  a  m a t t e r  o f  a s s u m p t i o n  o f  r i s k  

b u t  o f  t h e  d e f e n s e  o f  c o n t r ib u to r y '  n e g l i g e n c e .

A t  th e  s a m e  t im e  ... th e  p l a i n t i f f  w i l l  n o t  b e  h e a r d  to  s a y  t h a t  h e  d id  

n o t  c o m p r e h e n d  a  r i s k  w h ic h  m u s t  h a v e  b e e n  q u i t e  c l e a r  a n d  o b v io u s  

to  h im .

A s  t h e  s t a t u t e  d o e s  n o t  i n s u l a t e  a  s k i  a r e a  o p e r a t o r  f r o m  l i a b i l i t y  fo r  

n e g l i g e n c e ,  o n c e  e v i d e n c e  o f  n e g l i g e n c e  e x i s t s ,  t h e  c a s e  m u s t  g o  to  th e  ju r y .

T h e  s k i  a r e a  o p e r a t o r  is  f r e e  to  a r g u e  t h a t  th e  s k i e r  v o lu n t a r i l y  a n d  

u n r e a s o n a b l y  a s s u m e d  a  n e g l i g e n t ly  c r e a t e d  r i s k .  T h e  s k i e r ’s  n e g l i g e n c e  w o u ld  

t h e n  r e d u c e  r e c o v e r y  u n d e r  th e  d o c t r in e  o f  c o m p a r a t i v e  n e g l i g e n c e .

W e  in t e r p r e t  t h e  S k i  A c t  s o  a s  n o t  to  n u l l i f y  th e  c o m p a r a t i v e  n e g l i g e n c e  

s t a t u t e .

I I i i b s c h m a n  v. C i t y  o f  V a l d e z  - -  D e c i s i o n  S u m m a r y P a g e  2



A K 2 5  W h i l e  r e c o v e r y  i s  b a r r e d  fo r  a n  in ju r y  c a u s e d  s o l e l y  b y  a n  in h e r e n t  r i s k  o f

s k i i n g ,  c o m p a r a t i v e  f a u l t  a p p l i e s  w h e n  th e  in ju r y  is  c a u s e d  b y  a  c o m b in a t i o n  

o f  a n  i n h e r e n t  r i s k  o f  s k i i n g  a n d  th e  s k i  a r e a  o p e r a t o r ’s  n e g l i g e n c e .

A K 2 6  T h e  U t a h  s t a t u t e  i s  d i f f e r e n t :  ( 1 )  T h e  U t a h  s t a t u t e  s p e c i f i c a l l y  s t a t e s  t h a t

n o t w i t h s t a n d i n g  a n y t h i n g  in  s e c t io n s  7 8 - 2 7 - 3 7  t h r o u g h  7 8 - 2 7 - 4 3  to th e  c o n t r a r y ,  

n o  s k i e r  m a y  m a k e  a n y  c l a im  a g a in s t ,  o r  r e c o v e r  f r o m ,  a n y  s k i  a r e a  o p e r a t o r  

f o r  i n ju r y  r e s u l t i n g  f r o m  a n y  o f  th e  i n h e r e n t  r i s k s  o f  s k i i n g ;  ( 2 )  A l a s k a ’s 

c o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  w a s  p a s s e d  a f t e r  th e  S k i  A c t ,  w h i l e  U t a h ’s  w a s  

p a s s e d  b e f o r e  t h e  s k i  s t a t u t e ;  a n d  ( 3 )  s i n c e  A l a s k a  h a s  h a d  c o m p a r a t i v e  

n e g l i g e n c e  s i n c e  1 9 7 5 ,  th e  S k i  A c t ’s  f a i l u r e  to  e l im i n a t e  it  i n d i c a t e s  l e g i s l a t i v e  

i n t e n t  to  r e t a i n  a  c o m p a r a t i v e  n e g l i g e n c e  a n a l y s i s .

A K 2 8 - 2 9  W h e r e  t h e r e  a r e  n o  r e a l ,  d e s i g n a t e d  t r a i l s ,  p o s t i n g  s i g n s  a t  th e  w a r m i n g  h u t

a n d  th e  b a s e  o f  t h e  l i f t  is  n o t  i n s u f f i c i e n t  a s  a  m a t t e r  o f  l a w  to  m e e t  the

r e q u i r e m e n t s  o f  t h e  s t a t u t e .

A K 3 0 - 3 2  T h e  t r i a l  c o u r t  d id  n o t  a b u s e  its  d i s c r e t i o n  in  e x c l u d i n g  e v id e n c e  o f  a  p r io r

D W I  c o n v ic t io n .

H i i b s c h m a n  v. C i t y  o f  V a l d e z  - -  D e c i s i o n  S u m m a r y P a g e  3
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Henther H IIB S C H M A N , By and Through 
her guardian, Debra W ELCH, and Debra 
Welch, Appellants and Cross-Appellees,

v.

C ITY OF V A LD E Z and Valdez O ffice 
B uild ing , Inc., d /b /n  Valdez Bottle 
Stop L iq uo r Store, Appellees and 
Cross-Appellants.

Nos. S-3678, S-3G79.

Supreme Court o f Alaska.

Dec. 6, 1991.

Skier who was injured while navigat­
ing jump-bump on ski hill brought action 
against city which owned and operated hill. 
The Superior Court, Third Judicial District, 
Douglas J. Serdahely and Rene J. Gonza­
lez, JJ., granted part of city ’s summary 
judgm ent motion and let part o f case go to 
ju ry  which found against skier. Skier ap­
pealed and city cross-appealed. The Su­
preme Court, Pahinowitz, C.J., held that:
(1) genuine issue o f material fact existed as 
to whether jump was inherent risk o f ski­
ing or negligently created artificial condi­
tion and whether Limitations on Claims 
Arising From Skiing Act thus barred action 
against city, precluding summary judg­
ment; (2) genuine issue o f material fact 
existed as to whether skier’s injury was the 
result o f failure to ski within her ability 
within meaning o f Act, precluding sum­
mary judgment; and (3) claim is not barred 
under A c t if  in jury was caused both by 
inherent risk and ski area operator's negli­
gence but skier’s negligence would reduce 
recovery under doctrine o f comparative 
negligence.

A ffirm ed in part, reversed in part and 
remanded.

1. Judgment ©=181(33)
Genuine issues o f material fact existed 

as to whether jump-bump on city ski h ill 
was inherent risk o f skiing or negligently 
created artific ial condition, precluding sum­
mary judgm ent in action brought by skier 
against city under Limitations on Claims

Arising From Skiing Act to recover dam­
ages for injuries sustained when skier 
skied over jump-bump. AS 09.65.135.

2. Thenters and Shows ©=6(19)
Assumption of the risk did not bar 

skier's claim under Limitations on Claims 
Arising From Skiing Act against city which 
owned and operated ski hill to recover for 
injuries sustained in navigating jump-bump 
on hill, even though city claimed that jump- 
bump was open and obvious and knowingly 
encountered. AS 09.65.135.

3. Theaters and Shows ©=6(19)

A  risk must be "necessary”  to be in­
herent risk o f skiing for purposes of Limi­
tations on Claims Arising From Skiing Act 
which precludes skier from recovering for 
in jury resulting from inherent risk of rki- 
ing. AS 09.65.135.

4. Theaters and Shows ©=6(38)

A rtific ia lly  created jump on ski hill 
was not, as a matter of law, "variations or 
Bteepi-.o*''' >n terrain”  or "surface condi­
tions”  fo r purposes of Limitations on 
Claims Arising From Skiing Act which pre­
cedes action against ski area operator for 
inherent risks o f skiing which include varia­
tions or steepness in terrain and surface or 
subsurface conditions. AS 09.65.- 
135(a)(l)(B, D).

See publication W ords and Phrases 
for o ther judicial constructions and 
definitions.

5. Theaters and Shows ©=6(6'

Ski area operator protection from lia­
b ility fo r artificial conditions provided by 
Limitations on Claims Arising From Skiing 
A ct should be construed narrowly. AS 09.- 
65.135.

6. Judgment ©=181(33)

Genuine issue of material fact existed 
as to whether skier was skiing beyond her 
ability when she went over jump-bump on 
ski hill, precluding summary judgment in 
action brought against city which owned 
and operated ski hill to recover damages 
fo r injuries sustained when skier navigated 
jump-bump. AS 09.65.135.
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7. Theaters anti Shows <5=6(19)
For "skiing beyond one's ability" to 

bar an action under Limitations on Claims 
Arising From Skiing Act, skier must sub­
jectively know he or she is skiing beyond 
his or her ability, as inherent risk o f skiing 
must be necessary and subjectively obvi­
ous. AS 09.65.135.

See p u b lic a t io n  W o rd s  an d  P h rase s 
fo r  o th e r  ju d ic ia l  c o n s tru c t io n s  an d  
d e f in it io n s .

8. Theaters and Shows <5=6(19, 26)
As Limitations on Claims Arising From 

Skiing A ct does not insulate ski area opera­
tor from liability fo r negligence, once evi­
dence o f negligence exists, case must go' to 
ju ry; however, ski area operator is free to 
argue that skier voluntarily and unreason­
ably assumed negligently created risk and 
skier’s negligence would then reduce recov­
ery under doctrine o f comparative negli­
gence. AS 09.17.060, 09.65.135.

9. Statutes <5=223.4
While Supreme Court generally gives 

preference to specific statute over more 
' general one, it  must harmonize two stat­

utes if  possible.

10. Judgment «=181(33)
Genuine issue o f material fact existed 

as to whether requisite warning signs were 
posted at prominent locations in ski area, 
precluding summary judgment in skier's 
action against ski area operator for injury 
resulting while she was navigating jump- 
bump on hill. AS 09.65.135.

11. Evidence <3=146
Trial court did not abuse its discretion 

in action brought by skier against ski hill 
operator to recover damages for injury sus­
tained while navigating jump-bump on hill

I .  L im ita t io n *  on c la im *  a r l i ln g  from  t id in g .
(a) A sk ie r m ay not recover from  a sk i area 
opera to r fo r in ju ry  re su lt in g  from  an inherent 
r is k  o f s k iin g  un less the in ju ry  occurred when 
the sk i area opera to r w as not p ro v id ing  the 
in fo rm a tio n  requ ired  by (b) o f th is section .
(b) A sk i area opera to r sh a ll post tra il s ign s at 
p rom inen t lo ca tions w ith in  a sk i area w h ich  
sh a ll in c lu d e  a lis t o f the inheren t r isk s  o f 
sk iin g  and the lim ita tio n  on lia b ility  o f the sk i 
a rea opera to r p rovided by  th is section .
(c) In  th is  section

CITY OF V A LD E Z  Alaska 1 3 5 5
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in prohibiting operator from discovering or 
using evidence relating to skier's prior driv­
ing while intoxicated conviction and prior 
drinking experience; potential fo r preju­
dice, that ju ry  would punish skier who had 
been drinking before skiing, for her prior 
conduct, outweighed evidence’s marginal 
relevance. Rules o f Evid., Rules 402, 403.

12. Appeal and E rro r <5=970(2)
Supreme Court reverses trial court’s 

decision on admission o f evidence only fo r 
abuse o f discretion.

Roger W. DuBrock, Law Office of Roger 
W. DuBrock, Anchorage, for appellants 
and cross-appellees.

Donna P. Walker, James M. Seedorf, 
Hughes, Thorsness, Gantz, Powell &  Brun- 
din, Anchorage for appellee and cross-ap­
pellant, City o f Valdez.

Before RABINOW ITZ, C.J., and 
BURKE, MATTHEWS, COMPTON, and 
MOORE, JJ.

OPINION

RABINO W ITZ, Chief Justice.

INTRODUCTION 

Heather Hiibschman sued the City o f 
Valdez in to rt for injuries incurred as she 
went over a ski bump-jump at a city ski hill. 
The superior court granted part of the 
City’s summary judgm ent motion and let 
part o f Hiibschman's case go to the jury, 
which found against her. She appeals and 
the C ity cross-appeals, both primarily ques­
tioning the interpretation o f Alaska's 1980 
Limitations on Claims Arising From Skiing 
Act ("Ski Act"), AS 09.65.135.'

(1) " inheren t r isk s  o f sk iin g " m eans the dan ­
ge rs o r  co nd itio n s w h ich  are  an in teg ra l part 
o f  the sport o f sk iin g , in c lu d in g , bu t not lim it ­
ed  to.
(A) chang ing  w ea ther cond itions;
(B) v a r ia tio n s  o r steepness in  terra in ;
(C) snow  o r ice cond itions;
(D) su rfa ce  o r sub su rfa ce  cond ition s such as 
bare spots, fo rest g row th , and rocks;
(E) co llis io n s  w ith  li f t  towers, o ther s tru c ­
tu re s , and th e ir com ponents un less the sk ie r 
is  on the lift;
(F) c o llis io n s  w ith  o ther sk ie rs; and
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STATEMENT OF FACTS

Saimonberry Ridge, the only downhill ski 
facility in Valdez, opened to the public in 
January 1986. I t  is considered a begin­
ner’s hill, measuring 1,300 feet from top to 
bottom with a 208 foot vertical rise. From 
the base o f the hill, one can view almost 
the entire hill.

Several bump-jumps could be found on 
the hill at the time of Hiibschman’s acci­
dent.2 The jump at issue was located at 
the lower le ft side o f the hill i f  one looked 
at the hill from its bottom. The jump was 
located on a relatively fla t area o f the hill, 
although there was a steeper area just 
uphill o f the jump. The jump was estimat­
ed to be from two feet to four feet in 
height. I t  was the only jump in that area 
of the hill and was a "focal point" of the 
run on that side o f the hill.

On March 13, 1986, Heather Hiibschman, 
a fifteen year old, went skiing at Saimon­
berry Ridge. Hiibschman was a beginner 
skier. She had gone downhill skiing ap­
proximately six to ten times prior to the 
accident, although she had also cross-coun­
try  skied. Prior to March 13, Hiibschman 
had been skiing at Saimonberry every day 
o f the week.

Hiibschman had never taken the jump in 
question. She said, "Most o f the time I 
ju s t didn’t  feel like I was ready . . .  I 
couldn't find anybody who would teach me, 
show me how to do it, and I wanted to be 
shown how to do it  before I went and just 
tried it  myself.”  The day o f her accident, 
she decided to try  the jump. Hiibschman 
watched a t least four of her friends take 
the jump. While they were slightly more

(G) a sk ie r's fa i lu re  to sk i w ith in  the lim its  o f 
the sk ie r's ab ility ;
(2) " in ju ry ” m eans a persona l in ju ry  o r prop­
e rty  dam age o r loss;
(3) "sk ie r" m eans a person in  a sk i area en ­
gaged in  the sport o f sk iin g , 't id in g  dow nh ill 
on  snow  o r ice on sk is , a toboggm , a sled, a 
tube, a ski-bob, o r  o ther dev ice  fo r recreation 
in  snow;
(4) "sk i area" m eans a ll sk i slopes, (ra ils and 
o ther p laces un d e r the con tro l o f a sk i area 
opera to r and adm in is te red  as a s in g le  en ter­
p rise in  the state;
(5) "sk i a rea opera to r" m eans the operator o f 
a  sk i area .

advanced than Hiibschman, she also ob­
served people of her ability level go o ff the 
jump. Her friend Aaron Kelly specifically 
showed her how to ski the jump. He ad­
vised her, "stay down, stay forward.”  Hi­
ibschman stated that she fe lt fairly familiar 
with the approach and the takeoff, gaining 
that fam iliarity from watching people as 
she skied beside them, looking at the jump, 
and reading ski magazines to learn what 
she was supposed to do.

Hiibschman stood in line to take this 
jump. As she approached the jump, she 
concentrated on what she was doing. Hi­
ibschman states that she snowplowed all 
the way to keep her speed a3 low as possi­
ble and that she was going slower than the 
skiers on the other side of the hill. As she 
approached the jump, she leaned forward. 
She also straightened out her skis so they 
would not cross when she hit the jump.3 
However, Hiibschman stated, the jump 

threw me way high, higher than I 
thought it  would, and threw me back. 
And I was— still upside down in the air, 
and I was struggling to get forward, 
lean forward as hard as I could and I 
ju s t didn’t  have enough time. My butt 
and the bacl»3 of my skis hit the ground 
at about the same time and then I rolled 
down the hill— slid actually.

Others confirmed that the jump "lofted you
stra ight up into the a ir  "  Hiibschman
testified that when she landed, her skis 
"were almost perpendicular to the ground." 
She fell and landed on her tail bone, result­
ing in permanent paralysis from the waist 
down.

A t the time Hiibschman jumped, a big pit 
existed at the base of the jump, where

2. W h ile  the C ity con tends that th is was more of 
a "bum p" t*-an a "jump," the term  "jump" w ill be 
used . W e d raw  the in ferences in  Hiibschman's 
fa vo r, a s she w as the p crty  opposing summary 
ju d gm en t. Wilson i>. Pollet, 416 P.2d 381, 383- 
84 (A laska 1966),

3. O thers d ispu te  H iibschm an's account. Some 
say that she w as trave lin g  qu ick ly , epproachlng 
the jum p  at “fu l l speed," becom ing rig id as she 
nenred the jum p , an d  lean ing too fa r back 
w h ich  caused her sk i tips to go straight up. 
A gain , we construe the facts in Hiibschman's 
fa vo r at th is stage.
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people had been landing. The ski l i f t  oper­
ator explained, ‘‘[A ]t  the end o f the day you 
have this p it right here, this is an average 
distance where everybody’s going to land, 
and they always fall and hit their butts on 
the snow and it  just keeps digging it  out 
and digging it  out." Hiibschman never 
observed the landing area nor did anyone 
mention to her anything about it. The lift 
operator further explained, "as you landed 
it was kind of a fla t surface, not too much 
incline so you had . . .  a hard landing . . . 
because i f  you have an incline it  tends to be 
more soft because you glide o ff  it, but 
instead you kind of landed hard, boom, you 
know." Another l i f t  attendant also said 
the jump was dangerous because the land­
ing was toe fla t and a skier would get too 
much air time for the jump. About half 
the people taking the jump fell, some of 
whom were beginners.4 Some skiers who 
fell also landed on the ir rear or back.

During testimony, when asked whether 
he thought the jump was dangerous, the 
ski l i f t  operator answered, “ Yes.”  He ad­
mitted that “ I should have told them not to 
take the jump until they had learned how 
to ski better, because they kept getting
behind on their skis " 6 However, while
the ski patrol would destroy jumps it  con­
sidered unsafe or m ark them as out if 
bounds, this jump was not so destroyed or 
marked. An expert in ski area design and

4. The testim ony va ried  w id e ly  on the success 
rate fo r  navigating  the jum p . Som e testim ony 
ind ica ted  that h a rd ly  an y  o f the sk ie rs  navigated 
it su cce ss fu lly  and even in te rm ed ia te  sk ie rs  
w ou ld  fa ll. Yet, o thers sa id  m ost sk ie rs  nav iga t­
ed th is  jum p  succe ssfu lly .

5. The head o f the sk i p a tro l at the tim e o f the 
acc iden t stated , however, tha t to  h is  know ledge, 
no o ther sk ie r had eve r been in ju re d  on that 
jum p . The sk i li f t  op era to r concu rred .

6. The sign s read as fo llow s:
IN H EREN T  R ISK S  OF SK IIN G  

AS REQU IRED  BY ALASKA STATE STA- 
TU (T ]E  SEC. 09.65.135, TH IS  NOTICE IS  TO 
INFORM  YOU OF T H E  IN H ER EN T  R ISKS 
OF SK IIN G . IN H ER EN T  R ISKS  OF SK IIN G  
MEANS DANGEROUS CONDITIONS WH ICH 
ARE AN INTEGRAL PART OF TH E SPORT

CITY OF VALDEZ Alaska 1 3 5 7
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planning thought it  was inappropriate to 
have this jump, or any jump, on a begin­
ner's hill unless the jump were marked as 
appropriate only fo r more advanced skiers.

One other key fact exists regarding the 
accident. Before skiing, Hiibschman and 
her friends stopped at the Valdez Bottle 
Stop Liquor Store. Hiibschman estimated 
that she had consumed between one and 
one-half and three beers before the acci­
dent. She believed that she was in control 
at all times while skiing and that the beers 
made no. difference to her saiing perform­
ance. Hiibschman asserted that she had 
taken four runs between her last drink of 
beer and the time of the accident and she 
did not fall on any o f those runs. She said 
she was clear headed as she started her 
descent towards the jump. An emergency 
medical technician who subsequently at 
tended Hiibschman stated, “ I  could smell 
alcohol on her breath, but she was not 
obviously intoxicated."

On the day o f Hiibschman’s accident, 
there were at least five inherent risk of 
skiing signs posted at Saimonberry Ridge: 
one 011 the outside of the li f t  shack, one by 
the door to the warming hut, one inside the 
warming hut, and one on the inside o f each 
bathroom door.* These signs were posted 
in places the Parks &  Recreation Service 
thought were "the most prominent places 
on the ski h ill."

OF SK IIN G . THESE R ISKS INCLUDE BUT 
ARE NOT L IM IT ED  TO:

A. CHANGING W EATHER CONDITIONS:
D. VARIATIONS OR STEEPNESS IN  TER ­

RAIN:
C. SNOW OR ICE CONDITIONS;
D. SURFACE OR SUBSURFACE CONDI­

TIONS SUCH AS DARE SPOTS, FOREST 
GROWTH, AND ROCKS;

E. COLLISIONS W ITH  L IF T  TOWERS, 
OTHER STRUCTURES, AND T H E IR  COM- 
PONMENTS UNLESS TH E S K IE R  IS  ON 
THE LIFT;

F . COLLISIONS W ITH  OTHER SK IERS ;
G. A SK IER 'S  FA ILURE  TO S K I W ITH IN  

THE L IM ITS  OF TH E SK IER S  AD IL ITY .
L IM ITAT ION ON CLAIMS A R IS IN G  FROM 

SK IIN G
A SK IER  MAY NOT RECOVER FROM A SK I 
AREA OPERATOR FOR INJURY RESULTING  
FROM AN IN H EREN T  R ISK  OF SK IIN G .
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Based on the Ski Act, the City moved for 
summary judgment, which the superior 
court granted in part and denied in part. 
The court held that Hiibschman’s injuries 
resulted from “ an inherent risk o f skiing” 
which specifically included "variations or 
steepness in terrain," “ surface . . .  condi­
tions," and/or “ a skier'3 failure to ski w ith­
in the limits of the skier’s ability.”  The 
superior court rejected Hiibschman's con­
tention that the statute's categories violat­
ed equal protection. However, the superi­
or court found that a genuine issue o f 
material fact existed regarding whether 
the signs were posted “ at prominent loca­
tions within [the] ski a r e a . . . . "

Hiibschman filed a motion for reconsider­
ation. While the court concluded that a rti­
ficial objects can qualify as an inherent risk 
of skiing within the statute, the court 
agreed with Hiibschman that negligent or 
defectively made or designed artificial con­
ditions would not constitute an "inherent 
risk of skiing" and could be actionable in 
tort. However, the superior court stated 
that no competent evidence was presented 
to raise a genuine issue o f material fact 
that the jump was negligently or defective­
ly made or designed. The court also found 
it  unnecessary to consider whether the 
slope was negligently maintained, instead 
treating the claim as one of negligent de­
sign.

Hiibschman then filed a second (notion 
fo r reconsideration which the superior 
court granted in part, and denied in part. 
The court considered an expert a ffidavit 
stating that allowing a jump on a beginner 
hill was negligent and found that it  raised 
a genuine issue of m aterH  fact as to 
whether the jump constituted an inherent 
risk of skiing. However, the court re­
affirmed its prior conclusion that Hiibsch­
man's attempt to ski over the jump was, 33 
a matter of law, "a skier's failure to ski 
within the limits of the skier’s ability." 
Thereafter the court submitted the issue of 
adequate signing to a jury. The ju ry  re-

PLEASE BE SAFETY CONSCIOUS AND
HAVE A GOOD T IM E .

7. The superio r court's g ran t o f sum m ary  ju d g ­
m ent is rev iewed as to whether a genu ine issue 
o f m ateria l fac t ex ists and w he ther the m oving

turned a verdict in favor o f the City on this 
issue. Hiibschman now appeals and the 
City cross-appeals.

I. D ID THE JUMP CONSTITUTE AN 
INHERENT RISK OF SKIING  OR A 
NEG LIG ENTLY CREATED ARTIFI­
C IAL CONDITION?

[ 1 ] The superior court found that a gen­
uine issue o f material fact existed as to 
whether the jump constituted an inherent 
risk o f skiing, i.e. whether the jump was a 
non-negligently created or maintained vari­
ation in terrain. The City, in its cross­
appeal, is asking the court to hold, as a 
matter of law, that the jump constituted an 
inherent risk of skiing.7 The City contends 
chat the jump was a “ variation[ ] or steep­
ness in terrain”  or a "surface condition[ ]." 
The City also asserts that the jump was 
open and obvious and knowingly encoun­
tered, and argues that Hiibschman's alco­
hol consumption magnified any risk inher­
ent in the jump. I t  claims the greater 
weight o f authority would deem the jump 
an inherent risk o f skiing.

Hiibschman maintains tha : Ihe jump was 
an artificial condition created by a neglect­
ed stack o f brush cut and stacked by the 
City. Alternatively, she submits that it 
may have been built by children with shov­
els borrowed from the C ity employees, and 
intentionally groomed by the employees. 
Her theory of negligence is that this jump 
was inappropriate fo r a beginners' hill, par­
ticularly as no warning o f its danger was 
given.

We affirm  the superior court’s determi­
nation that a genuine issue o f material fact 
existed as to whether the jump constituted 
an inherent risk of skiing.

A. Evidence o f Negligence 
First, we note that the statute doep not 

eliminate a ski area operator’s liability for 
negligence. The legislative history of the 
statute makes this clear. Industry propo­
nents o f the bill stated repeatedly that they

party is en titled to ju d gm en t on the law  applica­
b le to the estab lished fac ts. Sea Lion Corp. v.
Air Logistics o f Alaska Inc., 787 P,2d 109, 116 
(A laska 1990). A ll lega l question s are afforded 
tie novo review . See Walsh t\ Etnerick, 611 P.2d 
28, 30 (A laska 1980).
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did not wish to avoid any responsibilities 
that were righ tfu lly  theirs, but they want­
ed to reduce nuisance claims. The statute 
was intended to bar recovery fo r those 
actions which only the skier could control 
and that were beyond the ski area opera­
tor's control. That the legislature intended 
to “ c la rify”  the law and not change it, and 
that it  sought to lim it recovery fo r “ inher­
ent risks,”  reinforces our conclusion that 
industry liability fo r negligence was main­
tained.9

Therefore, the Ski Act preserved the 
common law duties of ski area operators at 
the time o f the act’s passage. In Webb v. 
City ana borough o f Sitka, we said,

The rule i.,a t we adopt is this: A  land­
owner . . .  n u r t  act as a reasonable per­
son in maintain, ig his property in a rea­
sonably safe condition in view o f all the 
circumstances, including the likelihood o f 
in jury to others, the seriousness of the 
injury, and the burden on the respective 
parties o f avoiding the risk.9 

561 P.2d 731 733 (Alaska 1977).

[2 ] Further, at the relevant time the 
law on assumption o f risk had been clari­
fied, restricting it  as an affirm ative de­
fense, but leaving intact the concept in its 
“ no duty”  form. We explained,

The concept o f assumption o f risk was 
developed from the common law action 
of a servant against his master. The 
master was held to be not negligent if  he 
provided a reasonably safe place to work, 
and the servant was said to have as­
sumed the inheren. risks that remained.

8. The sta tem en t o f  leg is la tive  in ten t reads as 
fo llow s:

The le g is la tu re  fin d s  that the sport o f sk iin g  is  
p rac ticed  by  a la rge  n um ber o f res iden ts o f 
the sta te and a ttra c ts  a la rge  n um be r o f non ­
re s iden ts , s ig n if ic a n t ly  c o n tr ib u tin g  to the 
econom y o f the sta te . I t  fu r th e r f in d s  that 
in su ran ce  c a rr ie rs  are  in c rea s in g ly  re lu c tan t 
to  p ro v id e  l ia b i li t y  in su rance p ro tection to sk i 
a rea  opera tors and that the p rem ium s 
charged  by  in su ran ce  c a r r ie rs  have r isen  
sh a rp ly  in  recent years due to con fu s io n  as to 
w he the r a  sk ie r assum es the r isk s  inheren t in  
the spo rt o f  sk iin g  when he partic ipa tes a c ­
t iv e ly  in  the sport. It is  the in ten t o f the 
le g is la tu re  in  enactin g  th is  Ac! to c la r ify  the 
la w  in  re la tio n  to sk iin g  in ju r ie s  and the r is k s  
inhe ren t in  that sport and to p ro v ide  that, as a

CITY OF VALDEZ Alaska 1359
1334 (Alaska 1991)

In  this sense assumption of risk was not 
an affirm ative defense, but rather was 
another way o f saying the nuster was 
not negligent; fo r the servant had the 
burden o f proving that his injury result­
ed from  a risk other than one inherent in 
a place that was a reasonably safe place 
to work.

Leavitt v. Gillaspie, 443 P.2d 61, 67-8 
(Alaska 1968). We continued,

But where assumption o f risk was a de­
fense, the question was whether p la in tiff 
had voluntarily entereo into a situation 
involving obvious danger, with knowl­
edge o f the danger, and without regard 
to whether he had acted in such a situa­
tion as a reasonably prudent man would 
have acted___
As a matter of policy we disapprove of a 
concept which could result in a situation 
where ar. accident victim, even though 
not eontributorily at fault, could be 
barred from recovery because he knew 
or should have known of a negligently 
created risk. The jus* concept should be 
whether a reasonably prudent man in the 
exercise o f due care would have incurred 
the risk despite that knowledge, and if 
so, whether he would have conducted 
himself in the manner in which the ptein- 
t i f f  acted in the light of all the circum­
stances, including the appreciated risk. 

Id. Consequently, only the person who 
voluntarily and unreasonably assumed a 
negligently created risk was eontributorily 
negligent and barred from recovery. Hale 
v. O'Neill, 492 P.2d 101, 103 (Alaska 1971); 
Young v. State, 491 P.2d 122, 125 (Alaska

m atte r o f p ub lic  po licy , a person engaged in  
th a t sport m ay not recover from  a sk i area 
opera to r fo r in ju r ie s  resu ltin g  from  those in ­
he ren t r isk s .
Ch. 80, § I , SLA 1980.

9. W hen AS 09.65.135 was passed In 1980, sk i 
area opera to rs w ere a lso  unde r a s ta tu to ry  d u ty  
to avo id  lia b i li ty  fo r  negligence. Fo rm er AS 
05.20.012, enacted in  1967, read:

L ia b il i ty  Fo r Accidents In  S k iing  Areas. No 
ow ne r o r operator o f sk i equ ipm ent m ay be 
he ld  lia b le  fo r the negligence o f persons other 
than employees who use designated sk iin g  
areas owned o r con tro lled  by h im , unless the 
owner or operator has negligently maintained 
the designated skiing areas o r has fu rn ish ed  o r 
supp lied  de fec tive  equipment, the use o f 
w h ich  is  the p roxim ate cause o f any in ju ry
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1971); Bachne- v. Pearson, 479 P.2d 319, 
328-330 (Alaskn 1970).'°

[3J While we believe the statute codi­
fied this case law in the ski context, it  also 
aids tria l courts by listing those risks which 
are considered inherent in the sport: those 
risks which are obvious11 and necessary12 
to it. Evidence of negligence on the part 
of the ski area operators, however, takes 
the case out o f the inherent risk o f skiing 
context.

In  the case at bar, it  is not clear that the 
condition was an inherent risk o f skiing, 
given that a jump is not specifically listed 
in the statute and its risk is not necessarily 
obvious or necessary.13 Hiibschman stated 
she didn’t  think the jump was hazardous in 
the way it  was designed or constructed 
before she went o ff  of it. She said, " I 
didn’t  th ink it  would be there i f  it  was." 
She knew tha t the ski nill s ta ff allowed the 
children to take the jump and therefore 
ass ied it  was safe fo r beginners.

Our ieview o f the record persuades us 
that ev ident o f necrligence also exists in 
the case a t bar. For example, one witness 
stated that the jum p should be torn down 
because " i t  wasn’t  fit, suitable . . .  because 
i t  was built to where you got too much air, 
and it  was a fla t landing." Hiibschman's 
expert witness stated that there should not 
have been any jumps at all on a beginner’s

su s ta in ed  by  a person w h ile  engaged in sk iin g
a c t iv it ie s  w ith in  the des igna ted  sk iin g  areas.
[§ 2 Ch. 25 SLA 1967) (Em phasis added).

10. G iven the law  o f  assum p tion  o f r is k  cod ifie d  
by  the s ta tu te , w e re jec t the C ity's argum en t that 
assum p tion  o f r is k  b a rs  H iib schm an 's c la im  on 
the bas is tha t the jum p  w as open and obv ious 
and k n ow in g ly  en coun tered . S im ila r ly , the C ity 
c ite s case s in d ica t in g  that the assum ption o f r isk  
do c tr in e  co d if ie d  b y  s ta tu te  "renders the reason­
ab leness o f the sk ie r's . . .  b ehav io r irre levan t.'’ 
Eg., Schm itt v. Cannonsburg Skiing Corp., 170 
M ich .App. 692, 428 N.W.2d 742, 744 (1988). We 
re jec t th is  in te rp re ta tion .

11. The frequen t no tice  p ro v ided  by  tra il s ign s 
m akes the r is k  obvious'.

12. A r is k  m ust be '’necessary" to be an inheren t 
r is k  o f the sport.

The que stio n  o f w he the r a r is k  is  necessary
re la te s to the issue  o f  the operator's du ty;
. . . .  I f  a g iven  dange r cou ld  be e lim in a ted  o r

slope and that i f  the ski area were intended 
fo r more than beginner skiers, the jumps 
should have been clearly marked as being 
suitable only fo r expert skiers. Others 
also testified that the jump was not safe 
for beginner skiers. In fact, the ski area 
had rules prohibiting artificial jumps, un­
less authorized by ski area management. 
W ith all inferences drawn in Hiibschman's 
favor, we conclude that genuine issues of 
material fact exist as to whether the jump 
was an inherent risk o f skiing.

B. Artificial versus Natural Condi­
tions

Hiibschman makes much o f this distinc­
tion in her brief; the City, however, con­
tends it  iB irrelevant to the legal question 
of whether the jump was a "variation[ ] or 
steepness in terrain," or a "surface . . . 
condition[ ]."  The City maintains the ori­
gin o f the jump is irrelevant, as it  is an 
inherent risk of skiing even if  it  was an 
artificial condition.

An artific ial item can produce an inher­
ent risk o f skiing. The statute covers, for 
example, collisions with l i f t  towers. AS 
09.65.135(c)(1)(E). Other artificial items 
may also produce inherent risks assuming 
they are not negligently designed or main­
tained or assuming the risk is obvious and 
necessary (e.g. moguls on an expert trail).11

m itiga ted  th rough the exercise o f reasonable 
care , it is  not a necessary danger. Necessary 
dangers, therefore , m ust be those which can­
not reasonably be e lim in a ted  by the area oper­
ator.

Assumption o f  Risk After Sunday v. Stratton 
Corp.: The Vermont Sports In ju ry Liability Stat­
ute and  In ju red Skiers, 3 Vermont L.Rcv. 129, 
141-2 (1978) (em phasis in  o rig ina l),

13. A r is k  not lis ted  in  the sta tu te may s ti l l be an 
inhe ren t r isk  o f the sport i f  necessary and obvi­
ous. The r is k  m ust be sub jec tive ly  obvious to 
the sk ie r . The p la in t if f  m ust know o f the risk's 
p iesence , understand  its  na ture , and free ly and 
v o lu n ta r i ly  choose to encoun ter it, W, Keeton, 
Prosser A  Keeton on Torts, § 68, at 486-87 (5th 
cd . 1984).

14. I f , ns the C ity contends, m oguls originate 
from  "te rra in  va ria tio n s , sk ie r patterns, and 
snow  an d  ice cond ition s ," then they ir e  not 
a r t if ic ia l cond itio n s in ten tio n a lly  put on the run 
com parab le  to the jum p .
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See Rowett v. Kelly Canyon Ski Hill, Inc., 
102 Idaho 708, 63D P.2d 6, 7 (1981) (no 
negligence by ski area operator when night 
skier injured by skiing into tra ffic  control 
device which was adequately illuminated 
and discernible at a distance); see also 
Smith v. Seven Springs Farm, Inc., 716 
F.2d 1002, 1009 (3rd Cir.1983) (advanced 
intermediate skier voluntarily assumed the 
risk when he skied down a tra il marked 
most d ifficu lt, aware o f an icy headwall 
lined by an unprotected telephone-like 
pole).

Therefore, we hold that the duty owed to 
a skier fo r a natural or an artific ial condi­
tion is governed by Webb, 561 P.2d 731 
(faulty sidewalk) and Moloso v. Slate, 644 
P.2d 205 (Alaska 1982) (rock slide during 
state highway project). Primarily, the ori­
gin of the danger figures into the Webb 
calculus, as it  affects the burden on the 
respective parties o f avoiding the risk. I t 
is also relevant to the issue o f the ski 
resort's knowledge o f the danger.

[4,5]  We also hold, howeve that an 
artificially created jum p t . r  be, as mat­
ter o f law, “ variations or steepness in ter­
rain”  or "surface . . .  wCnditions." AS 09.- 
65.135(a)(1)(B) or (D . While the statute 
does not differential j explicitly between a 
ski operator’s resp' nsibility fo r i.rtificia l 
versus natural cond tions, the items it  lists, 
as well as the into it  to retain liability for 
negligence, indicats tha t ski area operator 
protection from liability fo r artific ia l condi­
tions should be construed narrowly. The 
legislative histor r explained, "The intent of 
this legislation it to c larify the law concern­
ing the natural, inescapable risks that are 
a part of the spo -t o f skiing and to specify 
that a ski area iperator is not liable for 
injuries resulting from  these inherent 
risks.”  (Emphasii added).

We find particula-ly compelling the testi­
mony provided by tt e National Ski Patrol 
System, Inc. during t; ie b ill’s consideration: 

We agree with the concept o f S.B. No. 
470 which addresses the risks inherent in 
the sport o f skiing. Ski arsa operators in 
the state definitely need protection from 
unjustified liability insurance claims as-

C ITY  OF V A LD E Z Alaska 1 361
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sociated w ith the natural risks o f the 
sport. A t the same time, we are con­
cerned that skiers must also be adequate­
ly protected against any form of negli­
gence caused by ski area operators. We 
believe with a few modifications, the pro­
posed statute can achieve equitable pro­
tection fo r both ski area operators and 
the using public.
Suggested revisions to sec. 09.10.320 def­
initions are:

2. (D). Eliminate the word "stumps” . 
These are probably man induced ob­
stacles that should be either eliminated, 
reduced, or marked as hazards by the ski 
area operator.

(Emphasis added). The recommendation to 
eliminate the word "stumps”  was adopted, 
indicating that altering natural conditions 
(e.g. cutting a tree) removes them from the 
category o f inherent risks which are explic­
itly  listed by the statute. Our conclusion is 
reinforced by the presence o f the word 
"stumps”  in the Utah ski statute, upon 
which the Alaska statute is modeled. UCA 
§ 78-27-52(1). Similarly, the National Ski 
Patrol System, Inc. recommended the fol­
lowing, which was not adopted:

1. (C) Expand on snow or ice conditions 
to clarify that variations may occur be­
cause of weather factors and/or hill 
grooming.

For instance, standard grooming prac­
tices could cause variable snow surface 
conditions which skiers should accept as 
normal inherent risks on a managed ski 
run. Negligent grooming practices could 
cause unsafe conditions, such as leaving 
dangerous berms or cutbanks on 
groomed runs. Ski area operators 
should not be absolved from such negli­
gence.

That the statute did not include snow varia­
tions from hill grooming ns an inherent risk 
also reinforces the imp fance of this di­
chotomy.

Case law from other jurisdictions also 
emphasizes the importance o f "natural con­
ditions.”

What the challenged statute does i3 to 
recognize that there are certain risks in-
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herent in the sport o f skiing tha t neither 
the skier nor the ski area operator can 
reasonably control. Indeed, the risk and 
often-rugged natural setting provides 
both the greatest attractions o f skiing as 
well as the greatest elements o f danger. 
Natural conditiojis, such as vegetation, 
snow cover and weather conditions, make 
tra il conditions highly variable and d iff i­
cu lt to manage.

Kclleher v. Big Sky o f Montana, 642 
F.Supp. 1128, 1130 (D.Mont.1986) (empha­
sis added). Other cases identifying the "in ­
herent risks o f skiing" often speak general­
ly o f items such as "grade, boundary, mid­
tra il obstructions, corners and varied condi­
tions of the snow." Wright v. ML Mans­
field  Lift, Inc., 96 F.Supp. 786, 790 (D.Vt. 
1951). This includes th ing i such as roots, 
rocks, brush, ruts, and wor.- spots. Id. In 
Leopold v. Okemo Mountain Inc., the 
court spoke o f the "apparent and necessary 
danger" inhering in "trees, rocks and ad­
verse terrain which border every tra il." 
420 F.Supp. 781, 787 n. 2 (D.Vt.1976).

Here, conflicting evidence exists as to 
whether this jump was a rtific ia lly  made or 
naturally part of the terrain. This presents 
a factual question fo r ju ry  resolution. The 
ski l i f t  operator believed the jump was a rti­
ficial because after it  was removed, no dirt, 
alders or rocks were left. He saw just 
leveled snow, "nice clean snow.”  N or was 
there newly moved brush around to indi­
cate that it  was formed by brush. Also, he 
had observed the hill prior to the snowfall 
and others had told him that the jum p was 
an artificial structure. Some operators 
called the jump “ Chet's jum p," allegedly 
after the individual who built it. One w it­
ness testified that he saw Chet and another 
person build these jumps. Supposedly, 
each day, the employees would throw more 
Bnow on the jump to keep ic built up, arid 
would groom it o r pack snow on it  to 
change its characteristics. Testimony was 
presented that children made and groomed 
the jumps with the shovels given to them 
by employees at the hill. Yet, there was 
alBO evidence that it  was not a jump, but 
rather a bump that was used as a jump. 
The person who removed the jum p said it 
w b b  created by alder.

I t  remains for the ju ry  to determine 
whether the jump is a natural variation in 
terrain or surface condition. Thus, we con­
clude that the superior court’s denial of 
summary judgment in this respect was cor 
rect.

I I. WAS H IIBSCHM AN'S INJURY A 
RESULT OF A  FA ILU R E  TO SKI 
W IT H IN  HER A B IL IT Y  WITHIN 
THE M EANING  OF AS 09.65.- 
135(c)(1)(G)?

[6 ] The superior court concluded as a 
matter o f law that a t the time o f the acci­
dent Hiibschman was skiing beyond her 
ability, within the meaning o f AS 09.65.- 
135(c)(1)(G). Hiibschman argues that the 
trial court's reasoning produces absurd re­
sults, assumes the legislature intended to 
change to rt liability, and is contrary to 
public policy. The City emphasizes that 
Hiibschman knew from  personal observa­
tion what the jump entailed and knowingly 
assumed the risk. I t  argues that Hiibsch­
man's alcohol consumption magnified any 
risk inherent in the jump.

The ski area operator is not liable for 
injuries resulting from inherent risks listed 
by the statute, including skiing beyond 
one’s ability. A  tria l court should grant 
summary judgment only i f  no genuine is­
sue of material fact exists. Sea Lion 
Corp. v. A ir Logistics o f Alaska, Inc., 787 
P.2d at 116 (Alaska 1990). Here, a de­
puted issue o f fact exists as to whether 
Hiibschman was skiing beyond her ability. 
We hold that the tria l court erred in not 
submitting this issue to the ju ry .

[7 ] For "skiing beyond one’s ability”  to 
bar an action, the skier must subjectively 
know he or she is skiing beyond his or her 
ability, as an inherent risk o f skiing must 
be necessary and subjectively obvious. On 
knowledge o f risk, Prosser states,

[II]e  must not only know of the facts 
which create the danger, but he must 
comprehend and appreciate the nnture of
the danger itse lf  The standard to
be applied is, in theory at least, a sub­
jective one, geared to the particular 
pla in tiff and his situation, rather than
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that of the reasonable man of ordinary 
prudence who appears in contributory 
negligence. If because of age or lack of 
information or experience, he does not 
comprehend the risk involved in a known 
situation, he will not be taken to consent 
to assume it. His failure to exercise 
ordinary care to discover the danger is 
not properly a matter of assumption of 
risk but of the defense of contributory 
negligence.
At the same time . . .  the plaintiff will 
not be heard to say that he did not com­
prehend a risk which must have been 
quite clear and obvious to him.

Keeton, supra, a t 487-88 (footnotes omit­
ted and emphasis added); see also R u tter  
v. Northeastern Beaver County School 
Dist., 496 Pa. 590, 437 A.2d 1198, 1204 
(1981).

Viewing the evidence most favorably to 
Hiibschman, we find that skiing this jump 
was within her ability level. The ju..;p was 
located on a beginners' slope. The ski lift 
operator described Saimonberry Ridge as 
“very beginner, very slow. There is no 
difficulty to the run.” Hiibschman had 
taken some down-hill ski lessons before, 
and had evaluated how to take this jump. 
Hiibschman watched beginners taking the 
jump, some mastering it. Others who mas­
tered it, like Aaron Kelly, had fallen the 
first three times he jumped it. She did not 
notice anything dangerous about the way 
the jump was designed or constructed. Al­
though Hiibschman was drinking, Bhe said 
it did not affect her that day. Moreover, 
evidence was presented that teenagers and 
beginner skiers are not as able to accurate­
ly assess a degree of risk presented by a 
dangerous condition. Because contrary ev­
idence was presented, 15 a contested issue of 
material fact exists. The question of

15. Fo r example . H iibschm an's m other to ld  Chet 
S im m ons that the acciden t was H iib schm an 's 
own fa u lt , that she was in tox ica ted  and sk iin g  
out o f con tro l. As to th is sta tem ent, H iibsch- 
man’s m other la te r subm itted  an a ff id a v it d eny ­
ing she had sa id  it.

16. S k iin g  beyond one's ab ility , AS 09.65.- 
135(c)(1)(G), w ou ld  constitu te  an un reasonab le
a ssum ption  o f a neg ligen tly  created r isk .

CITY OF VALDEZ Alaska 13 6 3
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whether Hiibschman was skiing beyond her 
ability should have gone to the jury.

III. IS A CLAIM BARRED IF THE IN­
JURY WAS CAUSED BOTH BY AN 
INHERENT RISK AND THE SKI 
AREA OPERATOR'S NEGLI­
GENCE?

[8] As the statu te does not insulate a 
ski area operator from liability for negli­
gence, once evidence of negligence exists, 
the case must go to the jury. However, 
the ski area operator is free to argue that

■ the skier voluntarily and unreasonably as­
sumed a negligently created risk . 16 The 
skier's negligence would then reduce recov­
ery under the doctrine of comparative neg­
ligence.

[9] In 1986, six years after the most 
recent inherent risk of skiing statute was 
passed (Ch. 80, SLA 1980), our legislature 
enacted a comparative negligence statu te . 17 
While we generally give preference to a 
specific statute over a more general one, 
City o f  Cordova v. Medicaid Rate 
Comm'n., 789 P.2d 346, 352 (Alaska 1990), 
we must harmonize the two statutes if 
possible. State, Dept, o f  Highivays v. 
Green, 586 P.2d 595, 602 (Alaska 1978).

Ordinarily, an unambiguous statute is en­
forced as written without judicial con­
struction or modification; however, this 
rule is not controlling when a seemingly 
unambiguous statute must be considered 
in conjunction with another act. Hafling  
v. Inla?idboatmen's Union, 585 P.2d 
870, 872 (Alaska 1978). In that case, we 
will examine the legislative history and 
adopt a reasonable construction which, 
realizes legislative intent, avoids conflict 
or inconsistency, and gives effect to ev­
ery provision of both acts. Id. a t 873, 
875, 877.

Lake v. Construction Mach., Inc., 787 P.2d 
1027, 1030 (Alaska 1990).

17. A laska S ia tu lc  09.17.060 reads as fo llow s: .
E ffe c t o f  c o n tr ib u to ry  fa u lt . In  an ac tion  
based on fa u lt seek ing to recover dam ages fo r 
in ju ry  o r death to  a person o r ha rm  to  p roper­
ty, co n tr ib u to ry  fa u lt chargeab le  to the c la im ­
ant d im in ish e s p roportionate ly  the am ount 
aw arded  as com pensato ry dam ages fo r  the 
In ju ry  a ttr ib u ta b le  to the c la im an t’s co n tr ib ­
u to ry  fa u lt , b u t does not ba r recovery .
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As such, wo m ust interpret the Ski Act 
so as not to nullify the comparative negli­
gence statute. The reason for this was 
explained in R in i v. Oaklawn Jockey Club, 
861 F.2d 502, 508 (8 th Cir.1988):

"[W]here assumption of risk coincides 
with contributory negligence, application 
of the doctrine operates to frustrate the 
very result that the comparative negli­
gence statute was designed to achieve.” 
R u tte r  v. Nortueastern Beaver County 
School District, 437 A.2d at 1210 n. 6 
(plurality). Dean Prosser also noted that 
the retention of this form of assumption 
of risk after legislative adoption of com­
parative negligence 

[i]n all probability . . .  defeats the basic 
intention of the statute, since it contin­
ues an absolute bar in the case of one 
important, and very common, type of 
negligent conduct on the part of the 
plaintiff. It can scarcely be supposed 
in reason that the legislature has in­
tended to allow a partial recovery to 
the plaintiff who has been so negligent 
as not to discover his [or her] peril at 
all, and deny it to one who has a t least 
exercised proper care in that respect,, 
but has made a mistake of judgment in 
proceeding to encounter the danger af­
te r it is known.

W. Prosser, Prosser on Torts § 68, a t 467 
(4th ed. 1971) (footnote omitted).
We note that this approach has been 

adopted by Oregon. Jessup v. Mt. Bach­
elor, Inc., 101 Or.App. 670, 792 P.2d 1232, 
1233 rev. denied. 310 Or. 475, 799 P.2d 646 
(1990). The Oregon Court of Appeals held 
that while recovery is barred for an injury 
caused solely by an inherent risk of skiing, 
comparative fault applies when the injury 
is caused by a combination of an inherent 
risk of skiing and the ski area operator’s 
negligence, Id.

The City disagrees with this approach, 
placing emphasis on a Utah statute similar 
to Alaska’s Ski Act. The City cites From  
Wright to S unday  and Beyond: Is the 
Law Keeping Up With the Skiers? 4 Utah 
L.Rev. 885, 893-97 (1985):

By extending immunity to ski resorts 
when an "inherent risk” causes the inju­
ry, the Utah legislature has pre-empted

the comparative negligence statute for 
those risks. Thus, where an injury re­
sults from a hazard categorized as an 
"inherent risk," the skier injured in Utah 
is eontributorily negligent per se, despite 
the comparative negligence statute.

Two critical facts, however, differentiate 
Utah’B statu te from the Alaska Ski Act. 
First, the Alaska statute omits language 
contained in the Utah statute: "[njotwith- 
standing anything in Sections 78-27-37 
through 78-27-43 [78-27-38 is the specific 
provision adopting comparative negligence] 
to the contrary, no skier may make any 
claim against, or recover from, any ski area 
operator for injury resulting from any of 
the inherent risks of skiing.” Utah Code 
Ann. 78-27-53 (1953). Second, Alaska’s 
comparative negligence statute was passed 
after  the Ski Act, whereas in Utah it was 
passed before the ski statute. The statu­
tory enactment of comparative negligence 
in Alaska after the inherent risk of skiing 
statute, without acknowledging the Ski 
Act, indicates a legislative intent to allow 
principles of comparative negligence into 
the ski context Cf. In re Tapp, 16 B.R. 
316 (Bankr.Alaska 1981).

Moreover, because Alaska had compara­
tive negligence as a matter of case law as 
early as 1975, e.g. K aatz v. Slate, 649 P,2d 
1037, 1049 (Alaska 1975), the Ski Act’s fail­
ure to specifically eliminate comparative 
negligence in the ski context, as Utah did, 
indicates that the legislature did not intend 
to exclude comparative negligence analysis. 
Our conclusion is reinforced by the stat­
ute's legislative history, which indicates 
that the statu te was not intended to elimi­
nate ski area operator's liability for negli­
gence.

On remand, questions of whether Hi- 
ibschman’s actions were reasonable, includ­
ing the relevance of her drinking and her 
knowledge of the risk of taking the jump, 
will be relevant to the issue of comparative 
negligence.

IV. WERE THE POSTED SIGNS INSUF­
FICIENT AS A MATTER OF LAW 
TO SATISFY AS 09.65.135?

[10] The superior court found that a 
genuine issue of material fact exisced as to
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whether the signs were posted at promi­
nent locations in the ski area. Hiibschman 
contends that the posted signs were insuffi­
cient as a m atter of law, for they were not 
"trail signs” nor were they posted at 
"prominent locations" as required by stat­
ute.

We find Hiibschman’s arguments with­
out merit. The superior court left for the 
jury the general issue of the adequacy of 
notice and signing. The issues of “the size, 
content, number, location, and prominence 
of the signs” were all tried by the jury, and 
the evidence in the record supports the 
verdict Steven Weber, who was the Di­
rector of the Parks and Recreation Depart­
ment in Valdez a t the relevant time, ex­
plained that he had posted the signs so that 
"the average skier—or the skier participat­
ing in the activity could stop and read the 
sigh.” It was typed in bold letters with 
some underlining. While there were no 
inherent risk of skiing signs on the hill 
itself, Weber stated:

[W]e felt . . .  the best place to do that 
was a t the bottom of the hill where most 
of the activity took place, where . . .  the 
skiers had to initially go by to get to the 
ski lift. Posting signs throughout the 
h ill ''.. .  didn’t really meet that require­
ment in my eyes. I felt that the intent or 
the spirit of this statute here was to 
inform the skiers, and I felt the best way 
to inform them was prior to skiing and 
not afte r skiing. And, skiers would tra­
ditionally normally use the restroom pri­
or to skiing, use the warm-up hut prior to 
skiing to put their boots on and then . . .  
by the nature of the way they travelled 
to the ski lift  we had a couple of

CITY OF VALDEZ Alaska 13 6 5
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signs posted there they would have to go 
by in order to get to the ski lift and 
actually load on the lift.
Although no "trail” signs were posted, 

Saimonberry Ridge is just one small open 
hill; there are no real, designated trails as 
such. A fter skiers get off of the lift, they 
have the option of going to the right or 
going to the left, skiing each respective 
side of the hill. While others, including 
Hiibschman, said that they saw no signs, 
the jury found that such signs were posted. 
John Wiland, the mountain manager when 
Saimonberry Ridge opened, testified that 
signs were posted in each of the outhouses, 
going into the warming hut, on the lift 
shack, and a t the top of the lift shack. 
Theresa Day was skiing on the day of 
Hiibschman's injury' and recalls seeing 
signs posted in the outhouse and in the ski 
tow area. Aaron Kelly, who also was ski­
ing with Hiibschman, saw the signs posted 
on the inside of the outhouse and on the 
front of the warming hut. Therefore, we 
affirm the superior court’s ruling that gen­
uine issues of material fact existed as to 
whether requisite signs were posted at 
prominent locations in the ski area . 18

V. DID THE SUPERIOR COURT 
ABUSE ITS DISCRETION IN 
GRANTING THE PROTECTIVE OR­
DER RELATING TO HIIBSCHMAN'S 
PRIOR DWI CONVICTION AND/OR 
PRIOR DRINKING EXPERIENCE?

[ 1 1 ] The superior court prohibited the 
City from discovering or using evidence 
relating to Hiibschman’s prior Driving 
While Intoxicated (DWI) conviction and pri­
or drinking experience pursuant to Evi­
dence Rule 40219 and 403.J0

[12] We reverse a trial court’s decision 
on the admission of evidence only for an

Court. E v id en ce  w h ich  is no t re levan t is not 
a dm is s ib le . > .

20. E v iden ce  R u le  403 states, .
A lthough re le van t, ev idence m ay be exc luded 
i f  its  p ro ba tiv e  v a lu e  is ou tw e ighed by  the 
danger o f  u n fa ir  p re jud ice , con fu s io n  o f the 
issues, o r m is le ad in g  the ju r y , o r b y  consider­
a tion s o f un d u e  de lay , w aste  o f tim e, o r need­
le ss p resen ta tion  o f  c um u la t iv e  evidence.

18. O ur re so lu tio n  o f the m erits o f th is issue 
m akes it unnece ssa ry  to d iscu ss  the C ity's a rgu ­
m ent tha t the issu e  is im p roperly  before the 
cou rt.

19. E v iden ce  ru le  402 states,
A ll re le van t ev idence is a dm iss ib le , except as 
o th e rw ise  p ro v ided  by  the Constitu tion  o f the 
United S ta tes o r o f th is state,-by enactm ents 
o f  the A laska L eg is la tu re , b y  these ru le s , o r by 
o th e r ru le s  adopted by  the A laska Supreme
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abuse of discretion. A dkinson  v. State, 
611 P.2d 528, 532 (Alaska), cert, denied  449 
U.S. 876, 101 S.Ct. 219, 66 L.Ed.2d 97 
(1980). The City believes that such an 
abuse occurred; it argues that the proba­
tive value of the evidence far exceeds its 
prejudicial effect. The City intends to use 
the evidence to establish that Hiibschman 
and her mother knew of the adverse ef­
fects the alcohol had on Hiibschman's func­
tioning. The City claims the evidence 
shows Hiibschman's lack of judgment on 
the day of the accident, as well as her 
mother’s own negligence in permitting Hi­
ibschman to drink alcohol. I t also shows 
Hiibschman’s tolerance level for alcohol.11

We hold that the superior court did not 
abuse its discretion in issuing the protec­
tive order. While the City argues that the 
court’s citation to Rules 402 and 403 indi­
cates that the court found "the evidence 
relevant under 402, but nonetheless exclud­
ed it under Rule 4 0 3 . , . the sparse refer­
ence by the superior court does not conclu­
sively support the City’s interpretation. 
The court also may have found the evi­
dence irrelevant under Evidence Rule 402.

We conclude th:*- the evidence does have 
marginal relevance. Hiibschman admits 
knowledge about the effects of alcohol. 
She has taken Freshman Health in school 
where she learned about the amount of 
alcohol that impairs one’s judgment. While 
Hiibschman claims she did not drink 
enough to impair her judgment, the exclud­
ed evidence is only slightly relevant to this 
point. In Dyer v. Stale, the court of ap­
peals said that evidence used to impeach r. 
witness by showing that he was an alcohol­
ic a t the time of the incident about which 
he was testifying "was only tangentially 
probative of how much alcohol he actually •

21. H iib schm an w as arrested  in  D ecem ber 1985 
fo r  DW I. She en te red  a p lea o f no  contest, 
rece iv in g  a sen tence o f a $250 fine . 72 hours in  
ja i l ,  and a lcoho l screen ing . She c la im ed  that 
the experience m ade her v e ry  c a re fu l about 
d r in k in g . The in c id en t in vo lved  d r in k in g  some 
o f  her g rand fa th e r’s beer and pu ttin g  her m oth ­
e r’s  truck in to  a  d itch . She a lleges the tru ck  
ended up in  the d itch  not because o f h e r a lcoho l 
consum p tion , bu t because the stree t had about 
fo u r inches o f g la re  ice on it. W hen she 
touched the b rake s to s lop a t the stop sign , the

drank that particular night.” 666 P.2d 438, 
451 (Alaska App.1983). Moreover, other 
evidence exists which suggests Hiibsch­
man’s consumption and impairment. The 
availability of alternative evidence goes to 
the probativeness of the evidence in dis­
pute. Finally, this information is not rele­
vant to the comparative negligence of Hi­
ibschman’s mother, for she did not give 
Hiibschman alcohol on the day in question.

The cases cited by the City are unhelpful. 
This type of relevance question, requiring 
the balancing of prejudice and probative­
ness, is a fact specific inquiry. The poten­
tial prejudice, that the jury  would punish 
Hiibschman for her prior conduct, may out­
weigh the evidence’s marginal relevance. 
The superior court did not abuse its discre- 
tion.22
CONCLUSION

We AFFIRM in part, and REVERSE in 
part, and REMAND the case for a new 
trial.

Ronald MUSGROVE, Appellant, 

v.
Lolta MUSGROVE, Appellee.

No. S-3968.

Supreme Court of Alaska.

Dec. 6, 1991.

Former wife brought action against 
former husband to recover arrearage in

tru ck  s lid  in to  the d itch . She recognizes that 
he r ju dgm en t w as im pa ired .

22. As to the o ther issues on appeal, we need not 
add ress them . The C ity concedes that expert 
te stim ony is  no t e ssen tia l i f  the m atte r is re­
m anded . As to H iib schm an 's argum ent that AS
09.65.135 v io la te s equa l pro tection unde r the 
A laska C onstitu tion , o u r con stru c tion  o f AS 09.-
65.135 mokes re so lu tio n  o f th is  issue unneces­
sary .
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tim e fram e fo r the sodomy charge , the 
S ta te  is fre e  to contend th a t the "p o ss ib ili­
ty ” o f sodomy occurred a t any  tim e du rin g  
the thirty-two-monlh period a lle g ed  in the 
in form ation . I th in k  i t  is unconscionab le to 
a llow  the S ta te  to p lace a d e fen dan t in such 
a position as W ilcox fin d s h im se lf. In  my 
v iew , the m a jo rity  e v isce ra te s the due pro­
cess r ig h t re fe rre d  to in McNair.

The m a jo rity  a s se r ts  th a t a ll the defen­
d an t loses by  the p ro secu tion ’s  in ab ility  to 
g ive  some reasonab le  spec ifica tion  o f dates 
and tim es is the a b ility  to prepare an a lib i 
de fense. The m a jo r ity  s ta te s:

There fo re , W ilcox has no s ta tu to ry  or 
con stitu tion a l r ig h t to a cha rge  fram ed 

• so  as to fa c ilita te  an a lib i de fen se . Sec­
ond, i t  is d o u b tfu l th a t an a lib i defen se is 

■ a re a lis t ic  p o ss ib ility  because W ilcox had 
con tinua l con tact w ith  the ch ild  h a lf  o f 
the tim e over the thirty-two-month peri­
o d . . . .  U nder these c ircum stan ce s, we 
conclude th a t W ilcox has no t shown any 

. spec ific  harm  to h is  de fen se th a t he like­
ly  w ill s u f fe r  a s  a re s u lt  o f  the la ck  of 
exact da te s and tim es.
A p a rt from  the e ffe c t o f the m a jo rity ’s 

ru lin g , which m akes an a lib i d e fen se impos­
s ib le , there is no b a s is  fo r the m ajo rity 's 
fa c tu a l conclusion th a t the de fendan t has 
"no re a lis t ic  p o ss ib ility ” o f an a lib i defense 
because W ilcox had "con tin ua l contact w ith 
the ch ild  h a lf  o f the time o ve r the thirty- 
two-month period ." I f  there  w ere tom e 
tim e spec ifica tion , the de fendan t m igh t 
have an a lib i d e fen se d u r in g  the time he 
had custody . The Court's a sse rtio n  is a 
s e lf- fu lf illin g  prophecy, s in ce i t  is impossi­
b le to prove one’s  w he reabou ts fo r a thirty- 
two-month period, o r even h a lf  th a t time— 
the period th e  W ilcoxes had cu stody  o f the 
ch ild . . . .

O ther se rio u s ob s tac le s to the defense 
o ccu r as a r e s u lt  o f the lack o f fa ir  notice. 
The de fendan t has no re a lis t ic  po ss ib ility  o f 
p roducing any o th e r defense— except an a t­
ta ck  on the p rosecu tion 's case by  cross-cx- 

The de fen dan t w ill not be able 
to c a ll any w itn e s se s  to te s t ify  as to his 
conduct on a g iven  occasion because the 
prosecution w ill a lw ay s  be ab le  10  a sse rt 
th a t the crim e occurred on another occa­

sion. Thus, the defendan t is  prevented 
from  producing w itn esse s who m igh t te s ti­
fy , fo r example, th a t on a p a rticu la r occa­
sion Home a lleged a c l o f abuse  was merely 
a hygenic a c t perform ed fo r the ch ild or 
w as some other innocuous and innocent 
a c tiv ity . I f  the defendant w a ives his right 
no t to te s t ify , he may te s t ify  and deny that 
he eve r abused  the ch ild , b u t such n denial 
a g a in s t th is  charge is not lik e ly  to be c ffcc : 
liv e , even i f  true . In  sho rt, when faced 
w ith  a cha rge  tha t abuse m igh t have oc; 
cu rred  a t  any tim e du r in g  a thirty-two- 
month period, a de fendan t is a ll b u t de1 
fen se less , except in so fa r as he can attack 
the prosecution’s  w itnesse s on cross-exami­
nation.

B u t even cross-exam ination w ill 
W ilcox lit t le  by w ay o f a defen se 
the two key prosecution w itn esse s are 
socia l w o rker and a p sycho log ist 
testim ony cannot be fa ir ly  
because they w ill te s t ify  to hearsay 
m ents made to them  by the child , 
t ive  cross-exam ination reg a rd in g  
s ta tem en ts re layed by those w itnesse s 
v ir tu a lly  impossib le . Fu rthe rm o re , 
c r it ica l w itness, the socia l w o rke r to 
the child f ir s t  made an accusation 
the defendant, d id not videotape her 
s ions w ith  the ch ild—a h igh ly 
a l lapse, in my v iew , and one 
cross-exam ination even more fu t ile . ,

I t  fo llow s from  the m a jo rity  opinion 
an averm en t o f a crim e in the 
language  sp ec ify ing  covering the 
o f the o ffen se is a ll that is 
s a t is fy  a de fendan t’s constitu tiona l 
o f notice as to time, even though the 
dence ind ica tes th a t the a llega tion s 
be connected to a p a rtic u la r time, 
r e s u lt  is paradoxical. The w eake r' 
more amorphous the prosecution's 
the le ss notice the de fendan t rece ives 
the le ss chance the de fendan t w ill 
de fend ing , other than by 
lion . In  addition, the S ta te 's  case is 
dcred immune from  u claim  
a fa ta l vnriance. Iri B liort, a lthough 
de fendan t is presumed innocent, he is 
fe c tive ly  stripped o f any rea lis tic  
o f de fend ing ag a in s t the charges.

C LO V ER  v. SNOW 
ciic» bos r.m

• In  m y v iew , the tr ia l court, faced w ith  a 
d if f ic u lt  issu e , reached a  co rrec t and cou­
rageous conclusion . I w ou ld  a ff irm  the 
tria l co u rt. I f  the de fendan t goes to  tr ia l 
on the in fo rm ation in th is case , the re su lt is 
v ir tu a lly , foreordained.

M arga re t C l,O V ER  und Itichn rd  S.
I C lo ve r, I ’ln in t i f f s  und A ppe llan ts ,

• dr- v-
SN O W B IRD  S K I RESO RT , dim P lu zn  
' R e s ta u ran t, n U tah  co rpo ra tio n ; and 
%| Chris Z u l l ig e r , D e fen dan ts and Appel- 
, Ices.-C. t ,

No. 890070.iv .
. j ; :  . Suprem e Court o f Utah. 
p / . . .  M arch 1, 1991.

' *V. "
V ;. G uest b ro ugh t action aga in s t sk i re­
ap r t t o  recover fo r in ju r ie s susta in ed  in 
skiing acc id en t a lle g ed ly  caused by re so rt 
employee. The Th ird D is tr ic t Court, S a lt 
Lake Coun ty , Jam es S. Sawaya, J., en tered 
tummary ju d gm en t ag a in s t g u e s t, and she 

•appealed. The Supreme Court, Hall, C.J., 
held that: (1) m ate ria l fa c t issu e s  ex isted  in 

* connection w ith  g u e s t ’s  respondeat sup e r i­
or,' n eg lig en t design  and maintenance, and 
negligent sup erv is ion  c la im s, and (2) inhe r­
ent r isk  o f  s k iin g  s ta tu te  d id  no t foreclose 
claim' based  on re so r t’s  neg ligen t des ign  
and maintenance.i jr r

.- ^ .R e ve rse d  and rem anded fo r  fu r th e r 
proceedings.

t -

I!*Appeal a n d  E r ro r  3=>934(1)
.J f^ ’When re v iew in g  o rder g ran tin g  sum ­
mary ju dgm en t, fa c ts  are to be lib e ra lly  
construed in fa vo r o f parties opposing mo­
tion, and tho se p a rtie s  nre to be g iven  
benefit o f  a l l  in ferences which m igh t rea- 
•onably be d raw n  from  evidence; determi-

H IU D  S K I RESO RT Utah |();J71(137 <u»i> m o
nation o f whether fa c ts  v iew ed under such 
s ta n d a rd  ju s t i f y  en try  o f ju d gm en t is  quoit- 
tion o f  law , and rev iew ing  court accords 
t r ia l co u rt's  conclusions o f  law  no d e fe r ­
ence, bu t rev iew s them fo r co rrectness. 
R u le s  C iv .I’roc., R u le  5G(e).
2. M a s te r and S e rv an t ©=>300

Under doctrine o f respondeat superio r, 
em p loyers are he ld  v ica r io u s ly  liab le  fo r 
to r ts  th e ir employees com m it when employ­
ees a re  ac ting  w ith in  scope o f the ir employ­
m ent.

3. M u s te r and S e rvan t <£=332(2)
Question o f w he the r employee is  a c t­

in g  w ith in  scope o f employment is question  
o f  fac t; however, in s itu a tio n s where a c tiv i­
ty  is so c lea rly  w ith in  or w ithou t scope o f 
em ploym ent th a t reasonab le m inds cannot 
d if fe r , i t  lie s w ith in  p re roga tive  o f tr ia l 
co u r t to  decide issu e  as a  m a tte r o f law .
•I. J ud gm en t <£=>181 (33)

M ate ria l fa c t issue  e x is ted  as to w he th ­
e r  ch e f employed by sk i re so rt w as ac tin g  
w ith in  scope o f h is employment a t tim e o f 
s k iin g  acciden t, which occurred a f te r  ch e f 
had checked on one o f re so rt's  re s tau ran ts 
a s  requested , p rec lud ing sum m ary  ju d g ­
m en t fo r  re so rt on acc iden t v ic tim 's c la im  
unde r doctrine o f respondeat superio r. 
R u le s  C iv.Proc., R u le  511(c).
5. M a s te r nnd S e rvan t <s=302())

Under "dua l purpose doc tr in e ," i f  em ­
p loyee's actions are m otiva ted  by  d ua l p u r­
pose o f bene fiting  employer and se rv in g  
some personal in te rest, em ployee’s  actions 
w i l l u su a lly  be considered to be w ith in  
scope o f  employment.

See publication Words and I’luascs 
for o ilie r jud ic ia l constructions and definitions.

6. M aste r nnd S c n n n l e=302(l)
In determ in ing w hether employee w as 

ac tin g  w ith  scope o f his employment under 
doctrine o f  respondeat sup erio r, focus is 
no t on whether employee's conduct w a s 
fo re seeab le by  employer.
7. M uste r und  S e rvan t 0=302(2)

W orkers' compensation p rem ises ru le , 
employees who have fixed hours and p laces 
o f work w ill u su a lly  be considered to be
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" acting outside scope of employment when 
travelling to nnd ’ from work bu t within 
Bcope of employment while travelling to 
and from work when they are on their 
employer's premises, docs not apply to 
third-party tort-feasor claims.

8. Theaters and Shows ®=G(19)
. Fact tha t injury is occasioned by one or 

more of dangers listed in inherent risk of 
skiing sta tu te 's definition of “inherent risk 
of skiing” docs not foreclose claim against 
operator of oki area based on operator's 
negligence; list o f dangers is nonexclusive 
and relates to dangers tha t are integral 
aspects of 6port of skiing, and definition is 
intended to ensure, that operators provide 
skiers-with sufficient notice of risk3 they 
face when participating in sport of skiing 
as well as operators' liability in connection 
with such risks. IJ.C.A.1953, 78-27-51 to 
78-27-54, 78-27-52(1), 78-27-54.

See publication Words and Phrases 
for other ju d ic ia l constructions and 
definitions.
t •

9. Statutes 6=188
Terms of sta tu te  should be interpreted 

in accord with their usual and accepted 
meanings.

10. S tatutes 6^=205
Statute should not be construed in 

piecemeal fashion, but as comprehensive 
whole.

11. S tatutes 6=>222
In construing statu te that deals with 

tort claims, it is proper to interpret sta tu te  
in accord with relevant to rt law.

12. S tntutcs 6=181(1)
In dealing with unclesr statute, court 

renders interpretations tha t will best pro­
mote protection o f the public.

13. Judgm ent 6=181(33)
• Material fact issues existed in connec­

tion with accident victim's claims against 
ski resort for negligent design and mainte­
nance, precluding summary judgm ent for 
re so rt Rules Civ.l’roc., Rule 5G(c).

I. Culp Constr. Co. r  Ihtihlniarl Mall, 795 P.2d

14. Muster nnd Servant 6=303 
Regardless of whether employer can

be held vicariously liable for employee's 
actions under doctrine of respondeat aupe- 
rior, employer may be directly liable for its 
own negligence in hiring or supervising 
employees.

15. Judgm ent 6=181(33)
Material fact issues existed in connec­

tion with accident victim's claim that ski 
resort was negligent in supervising employ1 
ee who purportedly caused victim's skiing 
injuries, precluding summary judgm ent for 
resort. Rules Civ.Proc., Rule 56(c). ’ " ,•

Richard D. Burbidge, Stephen B. Mitch--v 
ell, Peter L. Rognlie, Salt Lake City, (oi < 
plaintiffs and appellants. '

Jay E. Jensen, Todd S. Winegar, Salt { 
Lake City, for defendants and appellees. '

.-.<IV
HALL, Chief Justice:

Plain’.iff M argaret Clover sought to re-. 
cover damages for injuries sustained as the j 
result of a ski accident in which Chris '• 
Zulliger, an employee of defendant Snow-.’-- 
bird Corporation ("Snowbird"), collided \  
with her. From the entry of summary i 
judgment in favor of defendants, Clover. M.Wiappeals. . |("j=

Many of the facts underlying Clover’s. 
claims are in dispute. Review of an orde^j 
granting summary judgment requires that', 
tiie facts be viewed in a light most fnvorj" 
able to tiie party opposing summary judgy 
m eat.1 At the time of the accident, Chri^'* 
Zulliger was employed by Snowbird as ,a,' 
chef a t the Plaza R estaurant Zulliger was' 
supervised by his father, Hans Zulliger-- 
who was the head chef at both the Plazar 
which was located a t the base of the rcsortf' 
and the Mid-Gad Restaurant, which was- 
located halfway to the top of the mountain! 
Zulliger was, instructed by bis fatlier^tq' 
make periodic trips to the Mid-Gnd to moni­
tor its operations. Prior to the acciden 
the Zulligers had made several inspeclie 
trips tc the restaurant. On a t least o 
occasion, Zulliger was paid for such n,tri

.'(ft
650, 651 (Utah 1990). JWt‘'.I -r

v
A_

CLOVER v. SNOW
ciidisos r.2.i

He also bad several conversations with Pe­
ter Mandler, the manager of the Plaza and 
Mid-Gnd Restaurants, during which Man­
dler directed him to make periodic stops a t 
the Mid-Gad to monitor operations.

ilO n December 5, 1985, the date of the 
accident, Zulliger was scheduled to begin 
work a t the Plaza IteslaurniiL a t 3 p.m. 
Prior to beginning work, he had planned to 
go skiing with Barney Norman, who was 
also employed as a chef a t  the Plaza. 
Snowbird preferred that their employees 

I know how to ski because it made it easier 
for them to g e t to and from work. As p art 
of the compensation for their employment, 
both Zulliger and Norman received season 
ski passes. On the morning of the acci- 

; dent, Mandler asked Zulliger to inspect the 
; operation of the Mid-Gad prior to begin­

ning work a t the Plaza.

• -‘ Zulliger and Norman stopped a t the Mid- 
Gad in the middle of their first run. At the 
restaurant, they had a snack, inspected the 
kitchen, and talked to the personnel for 
approximately fifteen to twenty minutes, 
Zulliger and Norman then skied four runs 
before heading down the mountain to begin 

, work. On their final run, Zulliger and Nor­
man took a route tha t was often taken by 
Snowbird employees to .nivel from the top 
of the mountain to the plaza. Abcut mid­
way down the mountain, 3t „ point above 

. the Mid-Gad, Zulliger decided U take a 
' jump off a  crest on the side of an i.'terme- 

diate run. He had taken this jump many 
times before. A skier moving re'atively 
quickly is able to become airborne at that 
point because of the sleep drop of.' on the 

. downhill side of the crest. Due to I lis drop 
off, it is impossible for skiers above the 

' crest to see skiers below the crest. The 
jump was well known to Snowbird, In 
fact, the Snowbird ski patrol often instruct­

e d  people not to jump off the crest. There 
£as also a sign instructing skiers to ski 
slowly a t this point in the run. Zulliger, 
however, ignored the sign and skied over 
tte  crest a t a significant speed. Clover,

!tf(-Ulali It.Civ.l*. 56(c); see. e.g., Utah Slate Coali- 
>  lion o/ Senior Citizens v. Utah Power <t Uglit y  Co., 776 I’.2d 632, 63-1 (Utah 1989).
19. 1 •

Utah i„;|!
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who had just entered the same ski rtu 
from a point below the crest, either Inn 
stopped or was traveling slowly below lie 
crest. When Zulliger w ent over the jump 
be collided with Clover, who was hit in lie 
head and severely injured.

Clover brought claims against Zullig 
and Snowbird, alleging that (1) Zulliger'- 
reckless skiing was a proximate cause ol 
her injuries, (2) Snowbird is liable for Zulli 
ger’s negligence because a t  the time of tie 
collision, be was noting within the scope til 
his employment, (3) Snowbird negligently 
designed and maintained its ski runs, and 
(4) Snowbird breached its duty to adequitfffl 
ly supervise its employees. Zulliger se ttin g  
separately with Clover. Under two sepa­
rate motions for summary judgment, the 
trial judge dismissed Clover's claims 
against Snowbird for the following rea­
sons: (1) as a  m atter of law, Zulliger was 
not acting within the scope of bis employ­
m ent a t the time of the collision, (2) U tah's 
Inherent Risk of Skiing Statute, Utah Code 
Ann. §§ 78-27-51 to -54 \Supp.l98G), bars 
plaintiff's claim of negligent design and 
maintenance, and (3) an employer does not 
have a duty to supervise an employee who 
is acting outside the scope of employment

I. STANDARD OF REVIEW

(1) Summary judgm ent is proper in 
cases where there is no genuine issue of 
material fact and the moving party is eaSg|s. 
tied to a judgm ent as a m atter of law.* <§§7 
cases where the facts are in dispute, sum ­
mary judgm ent is only granted when, view­
ing the facts in a light most favorable to 
the party opposing summary judgment, the 
moving party is entitled to judgment 
Therefore, when reviewing an order g ran t­
ing summary judgment, the facts are to be 
liberally construed "in favor of the parlies 
opposing the motion, and those parties are 
to be given the benefit of all inferences 
which might reasonably be drawn from the 
evidence."5 The determination of whether

3. Payne ex rel, Payne e. Myers. 733 IT  ! I8<>,
187-88 (Ul.ili 1987); see also. (tarns i 
Car/ield, 78-1 l\2i) 1187, 1188 (Ulali !"89)
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the facts, viewed in this light, justify the 
entry of judgm ent is n question of law. 
We nccord the trial court's conclusions of 
law no deference, but review them for cor­
rectness.4

. .11. SCOPE OF EMPLOYMENT 
12, 31 Under the doctrine of respondeat 

superior, employers are held vicariously lia­
ble for the to rts  their employees commit 
when the employees are  acting within the 
scope of their employment.5 Clover's re­
spondeat superior claim was dismissed on 
the ground th a t as a m atter of law, Zulli- 
ger's actions a t  the time of the accident 
were not within the scope of his employ­
ment. In n recent case, Birkner v. Salt 
Lake County,* this court addressed the 
issue of what types o f acts full within the 
scope of employment. In Birkner, we s ta t­
ed th a t acts within the scope of employ­
ment are " ‘those acts which are so closely 
connected with w hat the servant is em­
ployed to do, nnd so fairly nnd reasonably 
incidental to it, that they may be regarded 
as methods, even though quite improper 
ones, o f carrying ou t the objectives of the 
employment*” 7 The question of whether 
an employee is acting withm the scope of 
employment is a  question of fact. The 
scope of employment issue m ust be sub­
mitted to a ju ry  "whenever reasonable 
minds may differ as to whether the [ern-

4. Blue Cross A Blue Sh ie ld  r. Sluie o f  Until, 779 
I\2d 634, 636 (U lnli 1989); Bonham  «*. Morgan, 
788 F'.2d 497. 499 (U ln li 1989).

5. See W. Keclon, Prosser a nd  Keeton on  the Law  
o f  Torts § 70, al S02 (5th etl. 1984). See general­
ly, e.g., W hitehead v. Variable A nnu ity  Life Ins., 
301 P.2d 934, 935 (Utah 1989); Birkner v. Sa lt 
Lake  County, 771 P.2d 1053, 1056-59 (Ulah 
1989).

6. 771 P.2d 1053 (Utah 1989).
7. Birkner r. S a lt Lake County, 771 P.2d at 1056 

(quoting W. Kcclon, Prosser a nd  Keeton on the 
L a w  o f Torts § 70, at 502 (5 lh  cd. 1984)).

8. Carter »•. Bcsscy, 97 Ulah 427, 93 P.2d 490, 493 
(1939). '

9. Birkner v. S a lt Lake County, 771 P.2d at 1057.
10. See Restatement (Second) o f Agency § 228

(1958); W. Keeton. Prosser an d  Keeton on the
L a w  o f  Torts § 70, nl 502 <5lh ed. 1984).

ployeej was a t  a  certain time involved wholU'
ly or partly in the performance of his [erm
ployer's] business or within the scope of *
employment." * In situations where the atp"'
tivity is so clearly within or without thb* •'
scope of employment th a t reasonable minds 1
cannot differ, it lies within the prerogative
of the trial judge to decide the issue asm
m atter of law.’ • iiT

* 11 C
In Birkner, we observed tha t the Utah/ 

cases that have addressed the issue ot 
whether an employee's actions, as a matter 
of law, arc within or without the scope of 
employment have focused on three cri'ej- 
ria.10 "F irst, an employee’s conduct must; 
be of the general kind the employee, is 
employed to p e rfo rm .... In other words,' 
the employee must be about the employor'iy 
business and the duties assigned by thq'- 
employer, as opposed to being wholly in-T 
volved in a personal endeavor.” 11 Second,'4 
the employee's conduct must occur sub- £ 
stantially within the hours and ordinary,^ 
spatial boundaries of the employment.^- 
"Third, the employee's conduct must be' 
motivated a t least in part, by the purpose £  
of serving the employer’s interest." 13 chr-9 
tier specific factual situations, such a s ); 
when the employee’s conduct serves a dual* 
purpose 14 or when the employee takes ft { 
personal detour in the course of carrying ' 
out his employer's directions,11 this court'.

11. Birkner r  Salt Lake County 771 f\2d 1 0 $ "  
1056-57 (U la li 1989); see also Keller r. Gunn' 
Supply Co.. 62 Utah 501, 220 !’ . 1063. 1064 
(1923). i;;, ^

‘I12. Birkner r. Salt Ixtke County 771 P.2d al 1057; 
sec also Cannon l ‘. Goodyear Tire A Rubber Co.,
60 Utah 346. 208 P. 519, 520-21 (1922). ’ -V i"13 "

13. Birkner r. Salt lake County, 771 P.2d at 1057; * 
see also, eg., H'hitehead r. Variable Annuity Life V 
Ins., SO! P.2d al 936; Stone v. Hurst Lumber CaT •' 
15 Ulah 2d 49, 386 P.2d 910, 911 (1963); Cornbcsf 
v. Montgomery Ward A Co.. 119 Ulah 407. 228 ! 
r.2d 272. 274 (1951). 'J.H •!

•••:d t
14. See Whitehead r. Variable Annuity Ufe Ins., v 

801 P.2d al 937 (applying the dual purpose rule); x 
see infra noles 18-23 and accompanying lest .”

15. See, e.g., Carter v, Bcsscy 93 I\2d  al 492-93 -\ 
(applying the subslaminl devialion test); s it in- 
fra notes 24-31 and accompanying text.

(X O V K K  v. S N 'O W IllJ J I) S K I  R E S O R T
tllco.Bua P.2,1 10.17 (Dial, pen,

. haa occasionally used variations of this ap­
proach. These variations, however, are not 
departures from the criteria advanced in 
Birkner. Knther, they are methods of ap­
plying the criteria in specific factual situa­
tions.1 ■ .

f r f ' i l l  In applying the Birkner criteria to 
S; (he facts in the instant case, it is important 

to note that if Zulliger had returned to the 
. Plaza Restaurant immediately after he in- 
, Bpccted the operations a t the Mid-Gad Res­

taurant, there would he ample evidence to 
ftupport the conclusion that on his return 
trip Zulliger’s actions were within the scope 
of his employment. There is evidence that 
itw as part of Zulliger’s job to monitor the 
operations ut the Mid-Gad and that he was 
directed to monitor the operations on the 
day of the accident. There is also evidence 
liiat Snowbird intended Zulliger to use the 
eki lifts and the ski runs on his trips to the 
Mid-Gad. I t is clear, therefore, that Zulli­
ger’s actions could be considered to ’’be of 
the general kind that the employee is em­
ployed to perform." 16 It is also clear that 
there would be evidence that Zulliger’s ac­
tions occurred within the hours and normal 
epulial boundaries of bis employment. Zul­
liger was expected to monitor the opera­
tions a t the Mid-Gad during the time the 
lifts were operating and when he was not 
working as a chef at the Plaza. Further­
more, throughout the trip he would have 
been on bis employer’s premises. Finally, 
it is clear that Zulliger’s actions in monitor­
ing the operations a t the Mid-Gad, per bis 
employer's instructions, could be con­
sidered "motivated, at least in part, by the 
purpose of serving the employer's inter­
est." 13

’ [5) The difficulty, of course, arises 
from the fact th a t Zulliger did not return to 
the Plaza a fter he finished inspecting the 
facilities a t  the Mid-Gad. Rather, he skied 
four more runs and rode the lift to the top

16. Birkner iv Salt Lake County, 771 l’.2d al 1057.
17. Id.

18. 601 I'.2d 934 (Uialt 1989).

I h a l t

of the mountain before he began his t 
to the base. Snowbird claims that tin 
shows that Zulliger's primary purpo 
skiing on the day o f the accident w; 
his own pleasure and that therefore 
m atter of law, he was not acting willn 
scope of his employment, in suppi 
this proposition, Snowbird cites Whih 
v, Variable A n n u ity  Life Insure 
Whitehead concerned the dual purposi 
trine. Under this doctrine, if an cm 
ee’s actions are motivated by the dual 
pose of benefiting the employer and 
ing some personal interest, the action- 
usually he considered within the s< 
employment.19 However, if the proP^ 
motivation for the activity is p<irs> 
"even though there may he some trai 
lion of business or performance of 
merely incidental or adjunctive therein 
[person] should not be deemed to lie in 
scope of bis employment." 30 In silnat 
where the scope of employment issue 
cerns an employee's trip, a  useful te: 
determining if the transaction of bnsii 
is purely incidental to a personal molh 
"whether the trip is one which would h 
required the employer to send another 
plnyee over the same route or to perf* 
the same function if the trip had not I* 
m ade."71

In Whitehead, wc held that an empl 
ee's commute home was not within ' 
scope of employment, notwilhstnmlimgga 
plaintiff's contention that because IhSflJx 
ployee planned to make business calls fi 
his bouse, there was a dual purpose for i 
commute.73 In so bolding, we noted ll 
the business calls could have been made 
easily from any other place as from i 
employee's home.33 The instant case is <1 
tinguishable from Whitehead in that I 
activity of inspecting the Mid-Gad neces 
tales travel to the restaurant. Forth' 
more, there is e 'idence th a t the manager

20. Id  (ciliiiu M artinson ll-M Ins. Agency, <• P.2d 256, 285 (U ln li 1980)).
21. Id .

22. Id.

19. Id. a l 937. 23. Id
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both the M id-Gad and the P la za  w an ted an 
employee tc  inspect the re s ta u ra n t and re ­
po rt bnck by 3 p.m . I f  Z u llig e r  had not 
inspected the re s ta u ra n t, i t  w ou ld  have 
been necessa ry  to send a second employee 
to accom plish the sa ino purpose. F u r th e r­
more, the second employee w ou ld  have 
m o st lik e ly  used the sk i l if ts  and sk i ru n s  in 
tra v e lin g  to and from  the re s ta u ran t.

There is am p le evidence th a t there w as a 
p redom inan t bu sin e ss purpose fo r Z u ll i­
g e r ’s  tr ip  to the M id-Gad. There fo re , th is  
case is b e tte r an a lyzed  under o u r decisions 
d ea lin g  w ith  s itu a tio n s where an employee 
has taken a  personal de tou r in the p rocess 
o f c a r ry in g  o u t his d u tie s . T h is co u rt has 
decided se ve ra l coses in wh ich employees 
d ev ia ted  from  th e ir d u tie s  fo r  w ho lly  p e r­
sona l reason s and then , a f te r  re sum ing  
th e ir d u tie s , w ere invo lved in .a cc id en ts .11 
In  s itu a tio n s  where the de tou r w as such  a 
su b s ta n t ia l d ive rsion  from  the employee's 
d u t ie s  th a t it  con s titu te d  an abandonm ent 
o f em ploym ent, we he ld th a t the employee, 
a s  a m a tte r o f law , w as ac tin g  ou ts id e  the 
scope o f em p loym ent,11 However, in s itu a ­
tion s w here reasonab le m inds cou ld  d if fe r  
on w he the r the de tou r con stitu te d  a s lig h t  
dev ia tion  from  the employee's d u tie s  o r an 
abandonm ent o f employment, we have le f t  
the question  fo r the ju r y .16

U nder the c ircum stances o f the in s ta n t 
case , i t  is  en tire ly  possib le  fo r  a ju r y  to 
rea son ab ly  be lieve th a t a t the tim e o f the 
acc iden t, Z u llig e r  had resum ed -his em ploy­
m en t and th a t Z u llig e r 's  dev ia tion  w as not 
su b s ta n t ia l enough to co n stitu te  a to la) 
abandonm ent o f em p loym en t F ir s t , a ju r y  
cou ld  rea sonab ly  be lieve  th a t by beg inn ing 
h is re tu rn  to the base o f the m ounta in to 
beg in  h is d u t ie s  a s  ch e f and to repo rt to 
M and le r concern ing h is ob serva tion s a t the 
M id-Gad, Z u llig e r  had resum ed h is employ-.
24. See Carter v. Bessey, 93 P.2d a l 491-93; Bur­

ton v. La Duke, 61 U tah 78, 210 P. 978, 979-82 
(U la h  1922); Cannon v\ Goodyear Tire ii  Rubber 
Co., 208 P . n l 519-22.

25. Compare Cannon Goodyear Tire i0 Rubber 
Co., 208 P. a l 521 ( su b s ta n t ia l d e v ia lio n  fr o m  
e m p lo ym en t)  wi'f/i Burton v. La Duke, 210 P. n l 
981-82 (d is t in g u ish in g  Cannon).

26. See Carter v. Bcsscy, 93 P.2d a l 493; Burton v. 
La Duke, 210 P. a l 981.

mcnt. In  past case s, in ho ld ing tha t the 
actions o f an employee w ere w ith in  the 
scope o f employment, we have re lied  on the 
fa c t th a t the employee had resum ed the 
d u tie s  o f employment p rio r to the time of 
the acciden t.2’ Th is is an im portan t factor 
because if  the employee has resum ed the 
d u tie s  o f employment, the employee is then 
"abo u t the em ployer's b u s in e ss"  and the 
employee's actions w ill be "m o tiva ted , at 
len s t in part, by the purpose o f se rv in g  the 
employer'6 in te r e s t ." 26 The fa c t th a t duij 
to Z u llig e r ’s  dev ia tion , the acc iden t pc- : 
cu rred  a t a spot above the M id-Gad does 
not d is tu rb  th is a n a ly s is . In  s itua tion s i 
where acciden ts have occurred substantial- 1 
ly  w ith in  the normal sp a tia l boundaries of 
employment, we have he ld th a t employees • 
m ay be w ith in  the scope o f employment if, 
a f te r  a personal de tou r, they re tu rn  to ' 
th e ir d u tie s and an acc iden t occu rs.”  j

Second, a ju r y  cou ld reasonab ly  believe j  
th a t Z u llig e r ’s actions in tak ing  fo u r ski 
ru n s and re tu rn in g  to the top o f the moun-, J  
ta in do not co n stitu te  a  complete abandon- - 
m ent o f employment. I t  is im portan t to . 
note th a t b y  tak in g  these sk i run s , Zu llige r « 
w as not d is re g a rd in g  h is em p loyer’s dh > 
rections. In  Cannon v. Goodyear Tire & < 
Rubber Co.,50 where in we he ld th a t the .• 
employee's actions w ere a su b s ta n t ia l de-. - 
p a rtu re  from  the cou rse  o f employment, we 
focused on the fa c t th a t the employee's 
actions were in d irec t con flic t w ith  the em­
p loyer’s  d irec tions and po licy .51 In  the in-i. 
s tn n t case, fa r  from  d ire c tin g  its  employees; 
not to sk i a t  the re so rt, Snowbird issued its > 
employees sea .on sk i passes as pa rt of, •!* 
th e ir compensation. •■.

These two fac to rs , a long  w ith  other cir-' (c 
cum stances—such as , th ro ughou t the day 
Z u llig e r  w as on Snow bird 's p roperty . thero( '
27. Sec Burton r. let Duke, 210 P. al 979-81.1
' ■ : %28. See id. 210 P. al 981; see also Birkner v. Satli -  
I  sake County, 771 P.2d at 1037. ' *

oiv
29. Burton V, La Duke, 210 P. al 981.

M .30. 60 Utah 346, 208 P. 519 (1922). ■>
.11 1

31. See id. 208 P. al 520-21. '
cl 0

CLOVER v. SNOW
Cite ■» flfih I*.2,1

was no specific time s e t  fo r inspecting the 
re s tau ran t, and the ac t o f sk iin g  w as the 
method used by  Snowbird employees to 
trave l among the d if fe re n t locations o f the 
reso rt—con s titu te  s u f f ic ie n t evidence fo r a  
ju ry  to  conclude th a t Z u llig e r , a t  the time 
o f the acciden t, w as a c tin g  w ith in  the scope 
o f his employment.
1 1C] A lthough  we have he ld th a t Z u lli­
ger's actions w ere not, a s  a m atte r o f law , 
outside the scope o f h is em ploym ent under 
the Birkner an a ly s is , i t  is  im portan t to 
note th a t  C lover a lso  a rg u e s  th a t Z u llig e r 's  
conduct is  w ith in  the scope o f employment 
under tw o  a lte rn a tive  theo ries. F irs t , she 
urges th is  cou rt to adopt a position taken 
by some ju r isd ic t io n s  thaL focuses, not on 
whether the employee's conduc t is m o tiva t­
ed by  se rv in g  the em p loyer's in terest, b u t 
on w he ther the employee's conduct is fo re­
seeable.52 Such an approach constitu te s a 
s ig n ific an t departu re  from  Hie B ir k n e r  
ana lys is.
5 17] Second, C lover u rg e s  th is c o u rt to 
apply the p rem ises ru le , a  ru le  developed in 
workers’ compensation ca se s ,55 to third-par­
ty  tort- feasor c la im s. U nder th is ru le , em­
ployees who have fix ed  hours and p laces o f 
work w il l u su a lly  be considered to he act- 

’ ing ou ts id e  o f the scope o f employment 
when they  a re  tra v e lin g  to  and from  work.

■ However, they w ill he considered to be in 
• thb' cou rse  o f employment w h ile  tra ve lin g  

to and from  work when they are on the ir 
Employer’s  p rem ises.5* In  th is  instance, we 
decline to  adop t such an approach, I t  is  to 
be noted th a t the po licies beh ind workers' 
compensation law d if fe r  from  the policies 
behind respondeat superio r c la im s.51 Fur- 

fk thermore, the prem ises ru le  departs from

Ulah | | | j )(1)11(1) SKI ilt'l1037 (Und, 1911)
the an a ly s is  in B irk n e r  in tha t it focuses 
en tire ly  upon the second crite rion  d iscu ssed  
in B irkne r, the hours am i ord inary sp a tia l 
boundaries o f the employment, to the e x ­
clusion o f  the f i r s t  nml th ird  c rite ria . S itu  
atinns lik e  the in s tan t case , where the em ­
ployee has other reason s aside from tra v e l­
ing to work to be on tiie  em ployer's p rem is­
es, dem onstrate the need fo r  a  more f le x i­
b le and in trica te an a ly s is  in respondeat s u ­
perio r cases. In  fact, i t  is  no t en tire ly  c lea r 
th a t the prem ises ru le  w ou ld  app ly in a 
workers' compensation ca se  i f  the on ly con­
nection an employee had w ith  work was 
th a t the employee, a f te r  some recreationa l 
sk iin g , w as re tu rn in g  to w ork on the em ­
p loyer's s k i run s.56 We therefore , in th is 
instance, decline to  adopt these  approaches.

32. See Busltey <t- Sons, Inc. c. United Stalei. 398 
, F.2d 167, 171 (2tl C ir.1 963J; Huunan v. Westing- 

\  house Elec. Co., 2 Cal.3 d 956, 471 P.2d 988, 990, 
('88 C a l.R p lr . 18B, 190 (1970). 

dh' ’* -
“ 33. See Soldier Creek Coal v. Bailey, 709 I'.2d 

^  1165..I166 (U lah  1985).

34. 1 A. L a rso n , The fa te  o/ Workmen's Campon- 
5 lotion § 15.11 (1990).

33. See id. a t § 15.15 (ra t io n a le  fo r  exp an sio n s o f 
the p rem ise s  ru le  d if fe r e n t th an  ra t io n a le  o f 
rr sp o n d e a l sup e rio r) .

I I I .  N EG L IG EN T  D ES IG N  AND  
M A IN TEN A N C E

[8 ] The tr ia l co u rt d ism issed  C lover's 
neg lig en t design  and m aintenance c la im  on 
the g round th a t such  a c la im  is barred  by 
U tah 's Inheren t R isk  o f S k iin g  S ta tu te , 
U tah Cede Ann. §§ 78-27-51 to -51 (Supp. 
198G). Th is ru lin g  w as based on the tr ia l 
court's find ing s th a t  “C lover w as in ju red  
a s  a  re su lt o f a co llision w ith  another sk ie r, 
and/or the varia tion  o f steepness in te r ­
ra in ."  Apparent ly , the t r ia l co u rt reasoned 
th a t reg a rd le ss o f a  sk i re so rt's  cu lp ab ility , 
•the' re so rt is  not liab le  lo r  an in ju ry  occa.- 
stoneiTbv one Or more of th e dangers l i s ted 

j n  section 7fcP77^TTZril T h is reason ing,
7iowbver7is~ based on an inco rrect in te rp re­
tation o f sections 78-27-51 to  -54.

Utah Code Ann. §§ 78-27-51 and 
—52(1)37 read  in part:
36. Sec Prpcrs »-. Workmen's Compensation Ap- 

peat Bd. 105 Pa.CimvHh. 448. 524 A.2d 1046, 
1040 (|987) (w hen  em p lo yee  rem a in s  on  p rem ­
ise s  fo r  p a r ly , in ju r y  re ce ive d  w h ile  le a v in g  no t 
com pen sab le ) .

37. The P assenger T ram w a y  A ct, U tah C o d ; A rm .
§ 63-11-37 (Supp.1986), a lso  p ro v id e s  p ro te c ­
t io n s  to  s k i  a re a  op e ra to rs . T h is  s ta tu te  a llo w s  
a c t io n s to  re co ve r fo- in ju r ie s  c a u se d  b y  u n n e c ­
e ssa ry  h a za rd s  in  d e s ig n , c o m lr u c l io n , a n d  op  
e ra tio n  o f tram w ay s  b u t n o l fo r  in ju r ie s  c a u se d  
b y  "d ie  h a z a rd s  in h e ren t in  the spo rts  o f inoun- 
la ln e e r in g , s k i in g  a n d  h ik in g ."  The p ro te c tio n s  
s k i a rea op e ra to rs  possess u n d e r  se c tio n  63-11-



Utali 808 PACIFIC REI'ORTER. 2d SERIES

ierent risks of skiing—Public policy 
'lie Legislature finds that the sport of 
ing is practiced by a large number of 
idents of Utah and attracts a large 
nber ' of nonresidents, significantly 
itributing to tb*’ economy of this state, 
t further fr  hat few insurance 
riera are \ i,6 to provide liability
nrance protection to ski area opera- 
s and that the premiums charged by 
•sti carriers have risen sharply in re- 
it years due to confusion as o wheth- 
a skier assumes the risks inherent in 
sport of skiing. It is tiie purpose of 

i act, therefore, to clarify the law in 
ation to skiing' injuries and the risks 
erent in that sport, and to establish as 
natter of law that certain risks are 
erent in that sport, and to provide 
it, as a matter of public policy, no 
son engaged in that sport shall recov- 
from a ski operator for injuries result- 

from those inherent risks, 
ierent risk of skiing—Definitions 
used .in this act:

1) “ Inherent risk of skiing" means 
•se dangers or conditions which are an 
jgral psrt of the sport of skiing, in- 
ding, but not limited to: changing 
ather conditions, variations or steep- 
is in terrain; snow or ice conditions; 
•face or subsurface conditions such as 
e spots, forest growth, rocks, stumps, 

.tact witli lift towers and other struc- 
es and their components; collisions 
h other skiers; and a skier's failure to 
within his own ability.

in 78-27-58 states that notwitlistand- 
nything to the contrary in Utah's com- 
ive fault statute, a skier cannot recov- 
om a ski area operator for an injury 
id by an inherent risk of skiing. Sec- 
'8-27-54 requires ski area operators to 
, trail boards at one or more prominent 
ions within each ski area which shall 
le a list of the inherent risks of skiing

ire not more expansive Ilia n  the p ro tections 
■ possess unde r section s 78-27-51 to -54. 
reforc, a separate an a ly s is  o f section 63-11-

and the limitations on liability of ski area 
operators as defined in this act.” mthj 

It is clear that sections 78-27-51 to 
protect ski area operators from suits ini 
ated by their putrona who seek recove_ 
for injuries caused by an inherent risk'.'oi 
skiing. The statute, however, doea mo 
purport to grant ski area operators cojf$ 
plete immunity from all negligence clairps 
initiated by skiers. While the general 
rameters of the act are clear, application jj: 
the u'utute to specific circumstances is les^' 
certain. In the instant case, both partitji. 
urge different interpretations of the.;pcl 
Snowbird claims that any injury occasion^, 
by one or more of the dangers l i s te d ^  
section 78-27-52(1) is barred by the statute 
because, as a matter of law, such anraqc' 
dent is caused by an inherent risk of skiing 
Clover, on the other hand, argues that a s’ 
area operator's negligence is not an inhe 
ent risk of skiing and that if the resort’̂  
negligence causes a collision between b' 1' 
ers, a suit arising from that collision if not 
barred by sections 78-27-51 to -54.

’.in
Although the trial court apparently 

agreed with Snowbird, we decline to adoji 
such an interpretation .39 The basisv,o 
Snowbird's argument is that the language 
of section 78-27-52(1) stating . tha
" '[ijnherent. risk of skiing' means thoscf 
dangers or conditions which are an integral 
part of the sport of skiing, including byt1, 
not limited to: . . .  collision with other ski) 
ers” must be read as defining all collision^ 
between skiers as inherent risks. The) 
wording of the statute does not compel/'' 
such u tending. . To the contrary, the dRq̂ j 
gers listed in section 78-27-52(1) are mod^ 
ified by the term "integral part of the sport£ 
of skiing.” Therefore, ski area operators 
are protected from suits to recover fo/i 
injuries caused by one or more of the dan*' 
gers listed in section 78-27-52(1) only.to 
the extent that those dangers, under the. 
facts of each case, are integral aspects o f 
the sport of skiing. Indeed, the list'of

38. Uccausc w c in terp re t Utah Code Ann. §§ 78* 
27-5i to -54 as not p ro iiib itin g  leg itim ate negll-' 
gence c la im s , w c do not reach C lover's argil-'

gangers in section 78-27-52(1) is expressly 
nonexclusive. The statute, therefore, con­
templates that the determination of wheth- 
er:a;risk is inherent be made on a case-by- 
tase-basis, using the entire statute, not 
lolely, the list provided in section 78-27- 
£2(1 ). , •
^Furthermore, when the act is read in its 
gnlirety, no . portion thereof is rendered 
pipaningless. When reading section 78-27- 
§2(1) in connection with section 78-27-54, it 
becomes clear that the relevance of section 
^27-52(1) is in insuring that ski area op­
erators provide skiers with sufficient notice 
pf.the risks they face when participating in 
111?.,sport of skiing, as well as ski area 
gperators’ liability in connection with these 
risks. It should also be noted that the 
interpretation urged by Snowbird would re- 
W  in a wide range of absurd conse­
quences.39 For example, if a skier loses 
Control and falls by reason of the negli- 
%nce of an operator, recovery for injury 
would depend on whether, in the fall, the 
Bkier collides with a danger listed in section 
78-!-27-52(l). Such a result is entirely arbi-yy'V * . . .nary.
Mm
r[9—12] To the extent that the wording 

gf; section 7b-27—52(1) creates uncertainty 
Regarding the specific application of the 
act, . that confusion should be resolved 
^trough the use of the rules of statutory 
construction. A rule of construction which 
this court has commonly applied is that the 
terms of a statute should be interpreted in 
accord with their usual and accepted mean­
ings.40 Another rule is that a statute 
should not be construed in a piecemeal 
fashion but as a comprehensive whole.41 
Furthermore, ”(i|f there is doubt or uncer­
tainty as tq the meaning or application of 

provisions of an act, it is appropriate to

!9.’ iWhcn dea ling  w ith n u c le a r sta tu tes, th is 
..court rende rs in terp re ta tions that w il l avo id  "ab ­

surd consequences." Cur I is r*. Haruwii lilcc- 
'ironies, 575 I'.2d 1044, 1046 (U lait 1978).

CLOVER v. SNOWH11U) SKI RESORT
Cite o» 808 P.2d 1037 (Otnli 1991)

Utah 10.15

40., Utah County r. Orem City, 699 l\2d 707, 708 
(Utah 1985).

4l. 'P ea y  v. Board o f  Ed. o f P rovo City Schools, 14 
 ̂Utah 2d 63. 377 (\2d 490, 492 (Utah 1962).

analyze the act in its entirety, in light of its 
objective, and to harmonize its provisions in 
accordance with its intent and purpose." 42 
In cases such as this, where a statement of 
the statu te’s purpose is codified in the stat­
ute litis method of construction is particu­
larly appropriate. It is also proper in con­
struing a statute which deals with tort 
claims to interpret tiie statute in accord 
with relevant tort law. Finally, in dealing 
with an unclear statute, this court renders 
interpretations that, will "best promote the 
protection of the public.” 43

In construing the statute in this manner, 
a helpful first step is to note that st& fets 
78-27-51 to -54 limit the liability o f^k i 
area operators by defining the duty they 
owe to their patrons. The express purpose 
of the statute, codified in section 78-27-51, 
is "to clarify the law in relation to skiing 
injuries and the risk inherent in the sport 
. . .  and to establish [that] . . .  no person 
shall recover from a ski operator for inju­
ries resulting from those inherent risks.” 
Inasmuch as the purpose of the statute is 
to “clarify the law," not to radically alter 
ski resort liability, it is necessary to briefly 
examine the relevant law at the time the 
statute was enacted. Although there is 
limited Utah case law on point, when the 
statute was enacted the majority of jm~is- 
dictions employed the doctrine of p ifsP -)’ 
assumption of risk in limiting ski resorts' 
liability for injuries their patrons received 
while skiing." Terms utilized in the stat­
ute such as “inherent risk of skiing" and 
"assumes the risk" are the same terms 
relied upon in such cases. This language 
suggests that the statute is meant to 
achieve the same results achieved under 
the doctrine of primary assumption of risk.

43. Curtis 
1016.

i'. Harmon Electronics, 575 l ‘.2il al

44. See, e.g., Wright c. Ml. Mansfield l.ifi, 96
F.Supp. 786, 791 (D.Vl.1951); see also Fetter- 
helm . From Wright to Sunday and Beyond: Is 
the Law Keeping Up With the Skiers?, 1985 Utah 
L .Rcv. 885; Continent, Utah's Inherent Risk c-f 
Skiing Act: Avalanche ftnm Capitol fh ll, I <>80
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In  fa c t, com m entators s u g g e s t th a t the 
s ta tu te  w as passed in  reaction to  a per­
ce ived erosion in the pro tection sk i area 
opera to rs tra d it io n a lly  en joyed under the 
common law  doctrine o f p rim ary  assum p­
tion o f  r is k .45 • >■

As we have noted in the past, the s in g le  
term  "assum p tion  o f r is k "  has been used to 
re fe r  to 'se ve rn l d if fe re n t , and occasionally  
overlapp ing , concepts.44 One concept, p ri­
m ary  assum ption  o f  r is k , is  s im p ly  "an

o f risk/'0 and s tr ic t  lia b ility .61 Exempting 
s u it s  concern ing in ju r ie s  caused by an in­
h e ren t r isk  o f s k iin g  from  the comparative 
fa u lt  s ta tu te  is  cons isten t w ith  the asse r­
tion th a t the s k i a rea opera tors a re  not at 
fa u l t  in such s itu a tio n s—thatj5»_Bki_8rCA. j.11 
opera to rs have no d u ty  to p r p t c e t j i jk ie r  ” 
from  tluTm Fe ren t r is k s  o f s k iin g ,

F in a lly , i t  is to be noted th a t w ithou t a 
d u tyT lh e re  cnri~De~no n eg ligence—-Snctnir-jS
in te rp re ta tion , there fo re , harmonizes the I" • * * * * -■—m ary assum ption o f  r isk , is  s im p ly  "an in te rp re ta t io n , Ulct Cim u,  ----  --

a lte rn a t iv e  exp ression  fo r  the proposition exp ress purpose o f the s ta tu te , p ro te c tin g ) 
th a t the d e fen dan t w a s  no t n eg lig en t, th a t skTarea operators from  su its  a ris in g  ot.it._of

.■ ------  i.ancnii hv the in h e ren t.r isk s^ o fis , there  w as no d u ty  owed o r th e re  w as no 
breach o f an e x is t in g  d u t y . " 47 Th is s u g ­
g e s ts  th a t th e  s ta tu te , in c la r ify in g  the 
''con fusion a s  to  w h e th e r a s k ie r  a ssum es 
the r is k s  inhe ren t in  the sp o rt o f 3kiing,” 
operates to de fin e  th e  d u ty  s k i re so rts  owe 
to th e ir patrons.

Section 78-27-53 a lso  supports the notion 
that, the s k i s ta tu te  operates to  de fin e  the 
d u ty  o f a  s k i re so rt. T h is section exempts 
in ju r ie s  caused  b y  the inhe ren t r isk s  o f 
s k iin g  from  the operation o f U tah 's compa­
ra t iv e  fa u lt  s ta tu te , which w as enacted to 
avo id  the ha rsh  re s u lts  o f the all-or-nothing 
n a tu re  o f  the fo rm e r law  by  lim it in g  a 
p a rty 's  l ia b ility  b y  the deg ree o f th a t par­
ty 's  fa u lt .4* Com parative p rinc ip les have 
been app lied in case s dea ling  w ith  con tr ib ­
u to ry  neg ligence ,45 secondary assum ption
45. See Feuerltc lm , note -t-t; Comment,

supra note 44. In  fact. Snowbird in i ls  b r ie f 
and a l o ra l argum ent contended that the statute 
w as intended to reassert the doctrine of p rim ary 
assumption o f risk  as it relates to ski accident 
cases.

46. See, e.g., Moore r. Simon hnnber A  Hard- 
. ware, 631 F’ .2d 865. 869-71 (Utah 1981); Jacob­

sen Corutr. v. Structu-Lite Eng'g, 619 l\2d 306, 
309-12 (Utah 19B0). In  contract law . the term 
is used in connection w ith provisions in which 
one party "expressly contracts not to sue fo r 
in ju ry  o r loss wh ich may Ih c iea f le r be occa­
sioned by  the acts o f another." Jacobsen Constr. 
V. Stnrclo -U te Eng'g. 619 !'.2d n l 310. In  the 
law  o f  to rts, the term  has been used to describe 
two d iffe ren t concepts. In  its  most common 
context, secondary assumption of r isk , the term 
refers to the unreasonable encounter o f a 
known and appreciated risk . Secondary as 
sumption o f risk  is, in  rea lity , an aspect o f 
con tribu to ry  negligence. P rim ary assumption 
o f r is k  invo lves re lationsh ips where the de fen­
dan t owes no d u ly  o f care to the p la in tiff. Id.

in ju r ie s  caused by  the inherent . r i s k s  o 
sk iin g , w iD T tluT fn ct th a t the s ta tu te .d r ' i  j 
not purpo rt to ab roga te  a skier'3 tr ad it io n a l, 
r ig h t  to recover jp r .ic ju r ie s .x a u8 cd  by-ski ’ 
a rea operato rs ' n eg lig ence. •'1

A s im ila r an a ly s is  leads to the conclusion 
th a t the d u tie s  sections 78-27-51 to -54 
i mpose on sk i re so rts  are the d u ty  to u s e 't 
reasonab le ca re foF lf je^ p ro je c tio n  j o f .i t s ,  
patrons^* and, under section 78-27-54, the 
d u ty  to w arn  its  patrons o f the inherent 
r is k s  o f skiingT~Beyond th~e~genera1 wam-~J 
m g prescribed by section 78-27-54, how; ,'*j 
eve r . a sk i a rea operator is  under no duty^r- 
to_ pro tect  it3~~j)a trn n ;T Irom  ,the_ inherent-,f, 
r isk s  o f s k i ing . The inherent r isk s  o f ski-' r  
in g  are  tho se dangers th a t sk ie rs  w ish Tomg <■■ t.  0--- -------
con fron t as e ssen tia l cha rac te ris tic s o f the! 
spo rt o f  s k i in g p ry  Ifa za rd iT th a t cannot be -
47. Jacobsen Constr. 

r.2d at 310.
S tn iao-L itc  Eng'g. 619- 

-it

48. See Utah Code Ann. §5 78-27-37 to 4̂3 
(Supp.|986); Moore t-. Simon Ijnnbei A Hard- ] 
ware. 631 l ’.2d at 870 ,j| ,

->»if
49. Acculog. Inc v I'rlerstm. 692 P.2d 728, 730 if l 

(Utah 1984). “ y '

50. Moore v. S iirion Lumber Hardware, 631'
P.2d at 869-71.

51. MiiSienn v luges sail-Hand. 628 P.2d 1301,'jj 
1303 (Utah 1981). * *

$2. Ski area operators w liu .li invite vt.icrs onto / 
llic lr  property 7nr tiu fifiM y purposes owe a duty d j 
o l reasonr.h'e care lo r the pintection o r ih d rQ

e^alrons. S e e  Stevens v. Salt U ike County, 23 .
"tall 3d 168, 478 I' 2d 496. 498 (Utah 1970). 

also tt ’r ig lil p. M l Mans/tehl l. i/t Inc., 96 F.Supp ‘ 
786 (D .V I.I9S I). ‘ •

Cllr SOX f.Jil
elim inated hy the exe rc ise  o f o rd in a ry  ca re  
on Tlic^pl t r r o f  thc sk i a rca~operator. ’
■':,'As noted above, the purpose o f the s ta t ­
ute is to p roh ib it s u it s  se ek in g  recovery  fo r 
in ju ries caused hy an inhe ren t r isk  o f  s k i ­
ing. The term  " inh e ren t r isk  o f  s k iin g ,"  
using Ihe o rd inary und accepted m ean ing 
o f the term  " inh e ren t,"  re fe rs  to tho se 

' risk s th a t a re  e ssen tia l ch a ra c te r is t ic s  o f  
.skiing—r is k s  th a t nre so  in te g ra lly  re la te d  
to sk iin g  th a t the sp o rt cannot be unde r­
taken w ithou t con fron ting  these r isk s . 
G enera lly , these r isk s  can be d iv ided  in to 
two categories . The f i r s t  ca tego ry  o f  r is k s  
consists o f  those r isk s , su ch  a s  s te ep  
grades, powder, and m ogu l run s, wh ich 
'skiers w ish  to con fron t a s  on e sse n tia l 

' i  characteristic  o f sk iin g . U nder section s 
78-27-51 to -54, a  s k i u rea opera to r is 
under no d u ty  to m ake a ll o f  its  ru n s an 
safe as possib le  by e lim in a tin g  the typ e  o f 
dangers th a t sk ie rs  w ish  to con fron t a s  an 
in tegra l p a rt o f s k iin g .53

' »•' The second ca tegory o f r is k s  co n sis ts  o f 
; those ha za rd s which no one w islies~ to con- 
\  ;frohrblirLmm)ijrbi)~ iU leviatcd by  the u s e o f 
? reasonable cafe on (he p a rt o f a s k i re so rt.
■ : lt  is~w ilhout question th a t sk iin g  is a dan ­

gerous a c tiv ity . H azard s m ay e x is t in loca­
tions where they a re  not read ily  d isco ve r­
able. W eather and snow  conditions can 
sudden ly change and, w ith o u t w a rn in g , c re ­
ate new hazard s w here no hazard  p rev iou s­
ly  existed . Hence, i t  is  c le a r ly  fo re seeab le  

j  that a sk ie r, w ithou t s k iin g  re ck le ss ly , tnay 
i  momentarily lose con tro l o r fa l l in an  unex- 
• peeled m anner. Ski a rea  opera tors cannot 

iviate th ese  r isk s , and unde r section s 
‘78-27-51 to -54, (hey a rc  not lia b le  fo r 
^Injuries cau sed  by such  r isk s . The on ly 
.duty sk i area operators have in re g a rd  to 
these r isk s  is the requ irem en t se t ou t in 
lection 78-27-54 th a t th ey  w arn  th e ir  pa­
trons, in the manner p rescribed in the stat- 

* t • t .
S3. Ski area operator!., however, should use rr.i 

, ‘ ianable care to inform  their patron* of the 
■J, degree o f d ill ic u ltv  o l th e ir runs

...__  VI VMM1047 (tilth m i l  
u le , o f (he g ene ra l dange rs patrons m ust 
con fron t when partic ip a tin g  in the sp o rt o f 
sk iin g . Th is does no t mean, how ever, that 
a s k i area operator is tm der no d u ty  to use 
o rd ina ry  care to p ro tect its  p atrons. In 
fac t, i f  an in ju ry  w as caused  hy an unnec­
e s sa ry  hazard th a t cou ld have been e lim i 
tinted by the use o f o rd ina ry care , such  a 
hazard is not, in the o rd ina ry Reuse o f flu* 
term , an inheren t r isk  o f sk iin g  and wou ld  
fa ll o u ts ide o f section s 78-27-51 to -51.

Th is defin ition  o f a  sk i a rea opera tor's 
d u ty  is  con s isten t w ith  the approach used 
hy the m a jo rity  o f ju r isd ic t io n s  in s k i a cc i­
dent case s p rio r to the tim e the s ta tu te  was, 
adop ted .51 A t th e  tim e the s ta tu te  w a 
enacted, the landm ark  case in the a rea was 
W righ t v. M l. M ansfie ld L ift Inc .55 In 
Wright, a  sk ie r  who w as in ju re d  in a co lli 
s iun w ith  a  snow-covered stum p w as denied 
recovery under the doctrine o f p rim ary  as 
sumption o f r isk . The cou rt he ld th a t a l 
though a  sk i re so rt has a d u ty  to ad v ise  its 
patrons o f specific ha za rd s "w h ich  reason­
ab le  prudence w ou ld  have foreseen and co r­
rec ted ," 56 the re so r t w as unde r no d u ty  to 
pro tect its  patrons fron t those d an g e rs  that 
are  inhe ren t in the sno rt to the ex ten t . Ib id ,  
those dange rs anTobv ious and necessa ry.'1' 
Spec ifica lly , the cou rt held th a t the e x is t­
ence o f the stum p  w as not reasonab ly  fore 
seeab le and w as the type o f g ene ra l hazard 
th a t was obvious to the p la in t if f .5* Th is 
approach is consisten t w ith  the de fin ition  o f 
d u ty  derived from  the u se  o f  'h e o rd in a n M ^  
m eaning o l the TffFouT iTTFie s ta tu leT  
p re requ is ite  tha t a rish he necessary  is 
consisten t w ith  the o rd ina ry m ean ing o f 
the term  inherent. S im ila r ly , the p re requ i­
s ite  th a t the r is k  be obvious is consisten t 
w ith  the requ irem en t o f section 78-27-54 
that sk i area opera to rs w arn  o f the inhe r­
en t r isk  o f sk iin g . Th is approach, there 
fore , fu l f i l l s  the exp ress purpose o f the
57. See id  at 790-92.

H . ' See supra nines 44-15 .-mil
bftluL'-’ ’
S3," 96 l..Snpp. 78ft (D.Vl.|95l). t-t~. e

.36. Id ,1! 790.

58. See id  In  (act l l i r  Wrigln court found ili.it 
in  19-1 requ iring a sk i resort to be aware o f the 

accompanying lyp r o f hazard that caused the l l i ju iy  "wou ld be
to demand the im possib le .” /(/. at 791. In  cun 
Irasl in i l i ls  case. C lover c la im s llia l Snossbm l 
li.u l actua l knowledge o l die danger lh .il m used 
her in ju ry .



ir t ia l com*;
aware ;of| 

:d byt l,tt#] 
employee^ 
t W ke .an f

nerein;

Zinimeriiianp.

1018 Utah
808 P A C IF IC  R E P O R T ER , 2d S E R IE S

s ta tu te , " c la r i fy in g  the law  in re la tion  to 
sk iin g  in ju r ie s ."

113] H av ing  e s ta b lish e d  the proper in ­
te rp re ta tio n  o f sec tion s 78-27-51 to -54, 
the n e x t s te p  is  to  de te rm ine w he ther, g iv ­
en th is  in te rp re ta tion , there is  a genu ine 
issu e  o f m a te ria l fn c t in  re g a rd  to C lover's 
c la im . F ir s t , th e  ex js ten ce  o f a b lin d  jum p  
w ith  n lan d in g  area~7oca(53 a t  a po in t 
w here sk ie r s  c n te r t l ie  run  is  r io rhn essen ­
t ia l ch a ra c te r is t ic  o f  nn in te rm ed ia te  run . 
There fo re , C lo ve r m ay  recover it she" can ’ 
prove th a t S nowh lrd cou lil have preven ted 
the acc iden t~ tIirougt) the U8e~0f~or3mary 
care! I t  is  to be no ted th a t CtovSr'S'lVC-glF 

'"gent d e s ig n  and m ain tenance c la im  is  not 
based so le ly  on the a llega tion  th a t Snow­
b ird  a llow ed  cond itions to  e x is t on an in te r­
m ed ia te h ill w h ich cau sed  b lind  spo ts and 
a llow ed  sk ie rs  to jum p . R a th e r, C lover 
p re sen ts ev idence th a t  Snowbird w as aw are 
th a t i t s  p a tron s re g u la r ly  took the jum p , 
th a t the jum p  c rea ted  an un reasonab le ha z­
a rd  to  s k ie r s  be low  the jum p , and th a t 
Snow bird  d id  not ta k e  reasonab le m easure s 
to e lim in a te  the ha zard . T h is ev idence is 
s u f f ic ie n t to  ra ise  a  genu ine is su e  o f m ate­
r ia l f a c t  in re g a rd  to C lover's n e g lig en t 
d e s ign  and m ain tenance c la im .

IV . N E G L IG E N T  SU P ER V IS IO N  
[14,15] The t r ia l co u rt d ism issed  C lo­

v e r's  n e g lig en t sup e rv is ion  c la im  on the 
g ro und  th a t an em p loyer does not have a 
d u ty  to  sup e rv ise  an employee whose ac­
tion s a re  o u ts id e  the scope o f employment. 
A lth o ugh  we ha ve  he ld th a t Z u llig e r 's  ac­
tion s w e re  no t, a s  a m a tte r o f law , ou ts ide  
the scope o f em ployment, i t  is  im portan t to 
note th a t the t r ia l co u rt m iss ta ted  the law . 
R e g a rd le s s  o f w he the r an em ployer can he 
h e ld  v ic a r io u s ly  liab le  fo r  it s  em p loyee’s  
ac tion s under the doctrine o f respondeat 
sup e r io r , nn em p loyer may he d ire c tly  lia ­
b le  fo r  its  own negligence in h ir in g  o r 
su p e rv is in g  em p loyees.8’ In  the in s ta n t 
c a se , C lover c la im s th a t Snowbird w as neg ­
lig e n t in no t sup e rv is in g  it s  em ployees in 
re g a rd  to the p ractice o f re ck le ss sk iin g .
59. See, eg ., B irkner V. Sail Ijske County. 771

P.2d 1053. 1059 (Ulnli 1989); Slone v. Ilnr.il
Lumber Co.. IS Ulnli 2d 49, 386 P.2d 910, 911-12

In  support o f th is contention, 
v ide s evidence th a t Snowbird furn ished 
employees w ith  s k i passes a s  partia l 
pensation fo r employment, w as aware 
the dangerous condition created 
jum p , and w as aw a re th a t it s  
o ften  took the jum p , b u t d id  not 
m easures to a lle v ia te  the danger. This 
donee is  su ff ic ie n t to ra ise  a genuine 
o f m ateria l fa c t in regard  to C lover's 
g en t superv is ion clnim .

In  lig h t o f the genu ine issu e s  o f 
fa c t in regard  to each o f C lover’s 
sum m ary ju d gm en t w as inappropriate

Reversed and remanded fo r  
ceed ings.

HOWE, A ssociate C.J., STEW ART 
DURHAM , JJ., and JACKSON . 
Appeals Judge , concur.

Z IM M ERM A N , J ., having 
h im se lf, does not partic ipate 
JACKSON, Court o f Appeals Judge,
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STATE o r U tah , I ’l i i in t i f r  nnd 
v.

Tony W . M ATSAMAS, 
and A ppe llnn t.

No. 880048.
Supreme C ourt o f U tah . 
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Defendan t was convicted by 
rape o f a ch ild  nnd sodom y on a 
before the Th ird  D is tr ic t Court, 
County, Raymond S. Uno, J ., nnd he 
ed. The Supreme Court, 
held that: (1) erroneous adm ission of 
say testim ony was not ha rm less

(1963). see a lio W. Kcclnn. h o s ie r  a n J  
nn the Im«• o/ T o m  § 7U, ol 501-02 (5lh 
1984) 'A

t i l e  « i 808 P .Ii
(2) presence of evidence tending to corrob­
orate truth o f matter asserted in hearsay 

,' statements of alleged child victim can nev­
er he considered hy court in making "inter­
ests of justice" reliability determination un­
der statute allowing admission of out of 
court.statements of child victim of sexual 
abuse.

ijj,,.; Stewart, J., concurred and issued an 
'opinion.
b li' l

.^ .Infants <s=2l)
' P 1' Hearsay statements of alleged child 
I'ktim of sexual abuse should not have 
been admitted without making necessary 
reliability findings under N e lson ; court 
merely quoted terms of statute and then 
ordered testimony admitted, but made no 
Ipecifie findings as to what facts relevant 
to reliability were nor explained how those 
tacU supported conclusion of admissibility. 
U.C.A.1953, 7&-5—111(2).

i .Criminal Law  e=G93, 1036.1(1)
'jllnder Rules of Criminal Procedure, 

who wishes to object to admissibility 
'evidence must do so at least five days 

$ ° r to trial, and party who fails to make 
dear and timely objection waives right to 
rake issue at appellate level. U.C.A.1953,^ In r  mo «•«' - —appellate ._
l-r35—12(b)(2) (Repealed), nv ,•

Criminal Law <s=103G.l(2)
^Tria l ju d g e  e ffe c t iv e ly  w aived re q u ire ­

ments o f ru le  reg a rd in g  adm iss ib ility  o f 
*idence, and objection to adm iss ib ility  o f 
ktence w as p reserved fo r  nppeal, where 
Ige chose not to tre a t defendan t's fa i lu re  

to raise issu e  w ith  him before f ir s t  d a y  o f 
t r i l l as w a ive r, h u t ra th e r proceeded to 
oxuider claim . U.C.A.1953, 77-35-12(b)(2) 
1* pealed).A..r • ■
'C rim ina l I ,n w  <3=1162 

Supreme Court w ill on ly reverse  ver-
whero lower court committed harmful'
ft Mr I*.jn t* ■ ■

Criminal Law <s=l 169.1(9)
■ifant* <3=20
Admission of hearsay testimony of 

••adults as to statement of victim in 
iccution of defendant for rape of child 

" sodomy on child without making requi-

s ite  f in d in g s fo r adm iss io n  o f ch ild 's s ta te ­
m ents re g a rd in g  se x u a l abu se  w as erro r, 
and the e rro r w a s  no t ha rm less; testim ony 
w as a llow ed in to  ev idence on b as is th a t 
evidence w ou ld  " a s s is t "  ju r y  and court in 
understand ing  w he the r in c iden t took place 
o r not, o th e r ev idence o f crim es w as s lig h t, 
testim ony m ay have been esse n tia l to prove 
necessary e lem ents, and testim ony w as e x ­
p lic it in na tu re . U.C.A.1953, 711-5- 
411(1)(1>), (2).

G. In fa n ts  <3=20
In  any case w here d e c la ran t is  found 

"u n a va ila b le "  w ith in  m ean ing o f s ta tu te  
a llow in g  adm iss ion  o f o u t o f  co u rt s ta te ­
m ents o f  a lle g ed  ch ild  v ic tim  o f sexua l 
abuse , t r ia l co u rt m ay no t re ly  on presence 
o f co rrobo ra ting  evidence in determ in ing 
th a t " in te re s ts  o f  ju s t ic e "  w a rra n t adm is­
sion o f th a t h ea rsa y . U.C.A.1953, 7G-5- 
411(l)(b), (2).

7. In fa n ts  <3=20
Presence o f ev idence tend ing to co rrob ­

ora te tru th  o f m a tte r a sse rte d  in hearsay 
s ta tem en ts o f a lle g ed  ch ild  v ic tim  o f  sexua l 
abuse  can never be considered by cou rt in 
m aking "in'-j re s ts  o f  ju s t ic e "  re lia b ility  de­
term ination under s ta tu te  a llow in g  fo r ad ­
m ission o f  o u t o f  co u rt s ta tem en ts o f a l­
leged ch ild  v ic tim  o f se x u a l abuse . U.C.A. 
1953, 7G-5—111(2).

Debra K . Loy and E liza b e th  Holbrook, 
S a lt la k e  C ity , fo r de fen dan t and appel­
lant.

R. Pau l Van Dam  and B arba ra  Benrpson, 
S a lt Lake C ity, fo r p la in t if f  and appellee.

Z IM M ERM A N . Justice :
D efendan t Tony W . M a lsam as appeals 

from  his ju r y  convictions o f rape o f a  ch ild  
and sodomy on a ch ild . See U tah Code 
Ann. §§ 70-5-402.1, -103.1 (1990). Matsa- 
mas a rgue s , in te r a lia , th a t h is convictions 
shou ld  be re ve rsed  because the tr ia l cou rt 
fa iled  to make proper fin d ing s unde r sec ­
tion 76-5-411(2) o f the Code before adm it­
ting  evidence o f the ch ild  v ic tim 's hearsay 
sta tem ents, U tah Code Ann. § 70-5—111(2) 
(1990). We ag ree nnd re ve rse  and remand.
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TO: K enny  Leaf

Fn P a tti  R izer 

RE: SB 4 4

Please g ive tliis s ta te m e n t to  m em bers o f  th e  S ena te  Ju d ic ia ry  
C om m ittee  b e fo re  i t  d iscusses SB 4 4 . H aving a  basic p rem ise  in  m in d  
before  d iscussing  liab ility  issues he lps a  p e rso n  m ake  decisions.

General liab ility Analysis 
(A n y  Risk o f  S e rio u s  B o d ily  In ju ry )

M ost h o n e s t  sa fe ty  ex p erts  will ag ree  w ith  th e  basic  p rem ise  th a t  n o  
fo reseeab le  risk  o f  serious in ju ry  o r  d ea th , n o  m a tte r  how  sligh t, is 
accep tab le  i f  i t  is feasib le  an d  prac tical to  e lim in a te  the  risk . T hus, 
m o st sa fe ty  e x p erts  w ill concede th a t th e  rea so n ab len ess  s ta n d a rd  
req u ires:

1 . th a t a n  o w n er o r  o p e ra to r  m ust an tic ip a te  fo reseeab le  u ses  o f  its 
e q u ip m e n t o r  p ro p e rty ;

2 . th a t  a ii o w n er o r  o p e ra to r  m u st id en tify  fo reseeab le  risks, 
h a z a rd s , o r  d an g ers  flowing fro m  fo reseeab le  uses;

3 . th a t  th e  o w n er o r  o p e ra to r  m u s t e lim in a te  su c h  h a z a rd s  i f  i t  is 
feasib le  to  d o  so a n d  practical to  do  so;

4 . th a t  th e  risks, h aza rd s , o r dangers m u s t be  g u a rd e d  ag a in st o r  
sh ie ld e d , b u t  o n ly  i f  i t  is  n o t  fe a s ib le  a n d  p ra c tic a l  to  
e l im in a te  th e m ;

5 . th a t th e  fo reseeab le  risks, hazards, a n d  d an g ers  m u s t be  w a rn ed  
of, b u t  o n ly  i f  i t  Is n o t  fea s ib le  a n d  p ra c t ic a l  to  e lim in a te  
th e m , g u a rd  a g a in s t  th em , o r  s h ie ld  th e  p o te n t ia l  v ic tim  
f ro m  th em .



M u n i c i p a l i t y
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A n c h o r a g e

P.O . BOX  196650
A N CH O RA G E , ALASKA  99519 -6 650

TOM FINK  
MAYOR

DEPARTMENT OF CULTURAL AND RECREATIONAL SERVICES

March 1, 1993

Senator Robin Taylor, Chair 
Senate Judiciary Committee 
Room 30
Juneau, Alaska 99801-1182

MAR — 5  reco

RE: CSSB44 & CSHB41 - Civil Liability for Skiing Accidents "Alaska
Ski Safety Act of 1993"

Dear Senator Taylor:

After careful review of both of the above pieces of legislation, 
our department supports passage of CSSB44 entitled the "Alaska Ski 
Safety Act of 1993".

Most of our primary concerns have been satisfactorily addressed, 
however, we would like to see Sec. 05.45.040 expanded to contain an 
exclusion for single rope tow operations with less than a 500' 
vertical drop as it pertains to providing ski patrols and meeting 
the standards of the National Ski Patrol System, Inc. and a reduced 
signage requirement. These requirements could be onerous for 
small, single rope tow operations. The same result may be achieved 
through alternate provisions of the ski area operators annual plan 
through the use of local paramedics, first-aid givers and the 
effective use of signage.

CSKB41 does not allow property owner input on the annual plan which 
we feel should be included. The House's substitute adds to Sec. 
05.45.070 a new sub-section (d) describing requirements for 
policies covering reckless skiers, definitions, and procedures for 
correction. This shifts the enforcement of reckless skiing 
disciplines to the ski patrol. Our position is the enforcement 
should be with the ski area operators and their designated 
personnel, which may or may not be ski patrol.

We support your efforts in limiting ski area liability and 
recreation tort reforms.

truly yours.

:ahce R. Jonei 
Director

cc: Anne Williams
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D i a n a  W o o d s  
P.0. Box 468 
Girdwood, AK 99537 
783-2461

March 20. 1993

Dear Senator Robin Taylor,

I'm writing to express my concern over HB41 and SB44 and the 
current status of the Alaskan inherent risk of skiing law.

To say the least, 1 am disappointed at what I've been hearing about 
the public hearings i. Juneau. There's a rumor going around that 
only one view is being heard at the hearings. I've heard that Mr. 
and Mrs. Rizer, the couple who's boy died in that unfortunate 
accident last season, are spearheading a drive to gut the inherent 
risk of skiing lav/, and are getting a disproportionate amount of 
time at the public hearings to do so.

I'm sorry their son died in that accident, but it really infuriates 
me that their grief has turned to anger and a desire to cripple 
alpine skiing in Alaska. Accidents happen, and Americans have to 
face up to taking responsibility for their own actions. I've been 
skiing for sixteen yearsj it's my favorite sport. Sure, I've hurt 
myself skiing, like I've hurt myself doing other, less risky 
things. But did I try to blame somebody? No! I CHOSE to do those 
things. No one forced me. I’ve got accident insurance because I 
accept the possibility that accidents happen, and I chose to be a 
responsible citizen by taking care of myself.

My experience with American ski resorts are that they are very 
conscientious about skier safety. They make a living when people 
have fun, not when they hurt themselves. Grooming and snow making 
have improved dramatically over the years, which have increased 
skiing pleasure and safety. Ski area employees take a great pride 
in skier safety. They plaster signs all over the mountain to help 
people be aware of possible natural hazards. But all this positive 
energy and professional responsibility is for naught if the skiing 
public refuses to take responsibility for their own actions.

It would be ridiculous to gut the inherent risk law and allow ski 
areas to be liable for every natural object on the hill, or to be

time
prices are raised, 
litigation. And if 
one will be able

skier fell and hurt himself! 
they Lell us it's due to 
the inherent risk of skiing 
afford the ticket

When lift ticket 
the high cost of 
law is gutted, no



Yes, I agree businesses should be responsible for the safety of 
their products and services. As a frequent skier at Alyeska, I 
believe the staff more than meets industry standards. I do not 
want to see skyrocketing ticket prices ruin accessibility to the 
sport. Let's continue to expect people to take responsibility for 
themselves.

Please allow more time during public hearings so you may hear 
another side of the issue. Ask the ski industry experts questions 
about industry standards, not laymen. Please be open to other 
input. I urge you to please support HD41 and SB44 without 
tolerating any amendments to gut the effectiveness of these bills. 
Thank you.

Sincerel ,



Dear Senator

I  a m  a g a i n s t  S B  4 4 .  11 is spccial-intcrcsl legislation and does not protect
skiers. It is extremely broad.

If this bill passes, the safety o f  hundreds o f  people arc at stake. For exam ple, Alcyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f skiers ski. The avalanche covered two large pieces o f equipment. Ski 
patrollers began to probe with their ski poles, which indicated they w eren’t even sure if 
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizens’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or money to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

And finally, and perhaps most importantly, A laska already has an inherent risk  o f  
sk iing law that treats both the sk ier  and the ski area operator fa ir ly . The Supreme 
Court’s opinion K' that the present statute codifies the common law that ski areas arc not 
liable for injuries by the inherent risk o f skiing. The ski industry is now saying  
everything imaginable is an inherent risk o f  skiing.

This bill is a step backwards from safety exposing hundreds and hundreds o f  people to 
death and injury' and for what? W e need m ore safety, not less.

P l e a s e  v o t e  n o  o n  S B  4 4 .



Dear Senator  Taylor:

I  a m  a g a i n s t  S B  4 4 .  It is spccial-intercst legislation and does not protect 
skiers. It is extrem ely broad.

If this bill passes, the safely o f  hundreds o f  people are at slake. For exam ple, Alcyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski The avalanche covered two large pieces o f equipment. Ski 
patrollers began to piobe with their ski poles, which indicated they weren’t even sure if  
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory committee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against th^ bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f  people to 
death and injury and for what? W e need more safety, not less.

P l e a s e  v o t e  n o  o n  S B  4 4 .

Print Name \  House District Senate District



I  a m  a g a i n s t  H B  4 1 .  li is spccial-intcrest legislation and does noi protect 
skiers. It is extrem ely broad.

If this bill passes, the safety o f  hundreds o f  people arc at stake. For exam ple, Alcyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski. The avalanche covered two large pieces o f  equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if 
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should 
pass this bill. But you never hear from the average Alasxan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f people to 
death and injury and for what? W e need more safety, not less.

MAR 1 1 Rerrr

Dear

P l e a s e  v o t e  n o  o n  H B  4 1 .



Dear Senator Taylor:

I  a m  a g a i n s t  S B  4 4 .  It is spccial-intcrest legislation and docs not protect
skiers. It is extrem e1 y broad.

If this bill passes, the safely o f  hundreds o f people are at stake. For exam ple, Aleyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds ' kicrs ski. The avalanche covered two large pieces o f  equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if 
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory committee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f people to 
death and injury and for what? We need more safety, not le^s.

P l e a s e  v o t e  n o  o n  S B  4 4 .

Signature Address

ft  & e ,\-A  > ^  i PtcA^ L
Print Name House District Senate District



Dear f ,  h r

i  a m  a g a i n s t  H B  4 1 .  It is spceial-inicrcst legislation and does not protect 
skiers. It is extrem ely broad.

If this bill passes, the safely o f hundreds o f people are at stake. For exam ple, A leyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski. The avalanche covered two large pieces o f  equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if  
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory committee should help work on this bill. Lobbyists for Seibu  
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should  
pass this bill. But you never hear from the average Alaskan citizens because they d on ’t 
have the time or m oney to com e to Juneau to lobby against tiie bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f people to 
death and injury and for what? Wc need more safety, not less.

Address ' /\-xC

P l e a s e  v o t e  n o  o n  H B  4 1 .

Print Name House District Senate District
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Dear vSjcvi\&j/ o ~

I  a m  a g a i n s t  H B  4 1 .  It is spccial-intcrest legislation and does not protect 
skiers. It is extrem ely br id.

If this bill passes, the safety o f  hundreds o f people are at stake. For exam ple, Alcyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f skiers ski. The avalanche covered two large pieces o f  equipment. Ski 
patrollers began to probe with their ski poles, which indicated they w eren’t even sure if  
anyone was buried. If this bill passes, Alyeska would not have been responsible for any 
deaths or injuries.

Perhaps a citizens’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f people to 
death and injury and for what? We need more safely, not less.

P l e a s e  v o t e  n o  o n  H B  4 1

Address

Senate DistrictHouse District
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skiers. It is extrem ely broad.

If this bill pacscs, the safety o f  hundreds o f pcop'c are at stake. For exam ple, Alcyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski. The avalanche covered two large pieces o f equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if 
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

This bill is a step backwards from safely exposing hundreds and hundreds o f people to 
death and injury and for what? Wc need more safety, not less.

MAR 1 : REXQ
Dear Senator Taylor:

I  a m  a g a i n s t  S B  4 4 .  It is spccial-inlcrest legislation and docs not protect

Print Name

P l e a s e  v o t e  n o  o n  S B  4 4 .

M .  - f W /  / e
House District Senate District



Dear Jc z< j Jf  t

I am  against SB  44. It is spccial-intcrcst legislation and does not protect skiers. It is 
extrem ely broad.

This ski bill docs nothing to protect Alaskan skiers. In fact, it is so broad, it gives (lie ski 
area operators complc;e immunity from any injuries or deaths on their slopes.

A s the bill now reads, if skiers were injured or died in the avalanche that occurred al 
A lyeska February 1-1, Seibu would not be responsible because this bill states an inherent 
risk includes “chan jing snow conditions as they exist or may change.”

We already hsve a;i inherent risk o f skiing law that is fair to both operators and skiers. 
The State Supreme Court said so. This is not a step forward toward safety but a step  
backward. W hc iays the ski area operators will act responsibly?

P lease vote n.> m SB44.

Signature Address

/ 5 >e >  >T rJ_ /^ j\ 5  t / a /  _________________ _______________
Print Name House District Senate District
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J c x J L f  k *

. It is special-interest legislation and docs not protect skiers. It is

Ski areas are supposed to identify and mitigate hazards. This bill will allow  ski areas to 
be immune from these responsibilities.

Alaska already has a inherent risk ski bill with good protection now.

This bill needs to be killed or changed considerably to protect Alaskan skiers. Ski areas 
are not monitored by any board, com m ission, department, insurance com pany or citizens’ 
group. For exam ple, w ho investigated Bart Rizcr’s death? N o one. W hen the Snow  
Safely Ranger for the U .S. Forest Service was asked if he investigated the Rizer boy’s 
death, he said no one asked him to. W ho is going to oversee this industry? W hy docs 
this industry get a special exem ption?

Perhaps a c itizen s’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f dollars to let you know w hy you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or m oney to com e to Juneau to lobby against the bill, in fact, m any people 
don’t even know this bill is before you.

Please

Address

Print Name House District Senate District
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I  a m  a g a i n s t  S B  4 4 .  It is spccial-inlerest legislation and does not protect 
skiers. It is extrem ely broad.

If this bill passes, the safety o f  hundreds o f  people are at stake. For example, A leyska  
Resort experienced a large avalanche February 14, 1993, in a large open area where 
hundreds o f  skiers ski. The avalanche covered two large pieces o f equipment. Ski 
patrollers began to probe with their ski poles, which indicated they weren’t even sure if 
anyone was buried. If this bill passes, A lyeska would not have been responsible for any 
deaths or injuries.

Perhaps a c itizen s’ advisory committee should help work on this bill. Lobbyists for Seibu  
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because 'hey don’t 
have the lim e or m oney to com e to Juneau to lobby against the bill. In fact, m any people  
don’t even know this bill is before you.

This bill is a step backwards from safety exposing hundreds and hundreds o f people to 
death and injury and for what? Wc need more safety, not less.

P l e a s e  v o t e  n o  o n  S B  4 4 .

Dear Senator Taylor:

/ / 3 1 K —clL x j - ** - f l j , .  - 3  a / /  3 ’
Signature ' Address

/ g  l'3  C~{/y\ l\J ,  / ____________ ________________
Print Name House District Senate District
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Dear Senator Taylor:

I am against SB 44. It is spccial-intcresl legislation and does not protect skiers. It is 
extrem ely broad.

Ski areas are supposed to identify and mitigate hazards. This bill will allow  ski areas to 
be immune from these responsibilities.

This bill needs to be killed or changed considerably to protect Alaskan skiers. Ski areas 
arc not monitored by any agency, board, com m ission, department, insurance company, or 
citizen’s group. Who investigated Bart R izcr’s death? N o one. When the Snow  Safety 
Ranger for the U.S. Forest Service was asked if he investigated the Rizer b oy’s death, he 
said no one asked him to. Who is going to oversee this industry? Why docs this industry 
get a special exemption?

Perhaps a citizens’ advisory com m ittee should help work on this bill. Lobbyists for Seibu 
and the ski industry in Juneau spent thousands o f  dollars to let you know why you should 
pass this bill. But you never hear from the average Alaskan citizens because they don’t 
have the time or money to com e to Juneau to lobby against the bill. In fact, many people 
don’t even know this bill is before you.

Please vote no on this bill or chance it so it will reflect the safctv Alaskan skiers deserve.

MAR 1 5 Rtcn


