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to follow a person.3 The statute does not define "to follow," and thus there is
no indication as to how far, or how often, or in what context such a following
is prohibited. Thus private detectives, newspaper reporters, policemen, or
suspicious neighbors who follow a particular person more than once in order to
observe that person might be prosecuted under this law; even so trivial an act
as one football player ¢ asmg another with "malicious intent" might arguably
be covered under this statute.& Consequently, a court might find that the
statutory language at issue was unconstitutional on its face.

2. Intent to a Place a Person in Fear of Physical Injury

~Animportant narrowing feature ofa number of the anti-stalking statutes
IS the requirement that the acts in %uestlo,n were intended to place another
person in fear of physical injuiy.3 This "intent" requirement is to be
distinguished from the Simple requirement that a person accused of stalking be
"willfully" or intentionally following a person; ti e fonner intent requirement,
unlike the latter, narrows the various statutes so that the nature and context
of the action in question would be considered by the court or the jury.3 Thus,
under this narrowing language, mere followm([q would not be the hasis for a
conviction without some evidence that the following was done as part of an
intentional scheme to harm the victim.'D

FL LEGIS 92-208 (Westlaw 1992) to be codified at Fla. Stat. §784.048;
37 H . . . . . .
According to Blacks Law Dictionary, "malice" is present when an act is done with evil
intent, or with intent to cause harm. The requirement that the following be "malicious” does
little to narrow the statute, as there is no indication as to what type of "malicious” harm must be
intended.

See, e.g. NY LEGIS 345 (Westlaw 1992) to be codified at New York Penal Law §120.13-
.15 & §240.25-.30.

39 This intent requi°rement can also be used to distinguish stalking laws from those
harassment laws which are directed primarily towards protecting individuals from non-physical
ethreats; for instance, law which prohibit actions which threaten ofphysical injury might provide
for more severe punishments than simple harassment. See, e.g., NY LEGIS 345 (Westlaw 1992)
to be codified at New York Penal Law §120.13-.15 & §240.25-.30.

A concern mightbe raised that some mentally disturbed stalkers do notactually intend
to instill fear, but are actually attracted to their victims, and thus might evade the prohibitions
of the law. Under moot criminal statutes, however, an intent requirement is met if a reasonable
person would be aware that his actions would have a prohibited effect. Thus, ifa person’s actions
were likely to place a person in fear of physical violence, a jury would generally be allowed to
assume that these actions were intended to convey that intent. However, a legislature might
desire to make it clear that the intent requirement was to include thoee cases where an individual
knew or should have known that his behavior would be perceived as threatening, for this reason,
such clarification might be set out either in the legislative history or in the text of the statute.
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3 Exclusjon of Lawful, Legitimate or Constitutionally Protected
Behavior

A number of statutes provide exclusions for “constitutionally protected
activities" or condition restrictions on harassment or following to those acts
which have no "lawful" purpose These exclusions are to a de?ree redundant;
for instance, if an act is constitutionally protected, then the statute prohibiting
that act would be unenforceable. Or,"if a person has a "lawful" reason to be
harassing a person, then they are by definition not in violation of any statute,
including the one being intérpreted; thus the Ehrase "lawful" has a circular
meaning. Although these provisions m|Pht have the effect ofdiscouraging a law
enforcement officer from enforcing the faw in marginal cases or cases involving
free speech, a sufficiently definitive statute would not need the addition of these
narrowing provisions.

~Some statutes also use the exclusionary phrase "for no Ie%|t|m ate purpose;”
this Iang}uage, however, might be the partial basis for a court to strike down a
statute Tor unconstitutional vaPueness.'Jl In one state, where a harassment
statute prohibited an act "that alarms or annoYs another person and that serves
no legitimate purpose,” a court found that the Phrase "serves no legitimate
purpose” was vague and injected uncertainty into the statute/2 The court
apPears to have determined that the phrase "no legitimate purpose" had no
defined meaning under the statu;e and no objective meaning outside of the
statute; thus the statute’s Ian?uage invited subjective evaluations of whs-
behavior was prohibited by the Taw.

4. Anti-Stalking Legislative Phrasing

~Although narrow anh—stalkmF language such as California’s may be on the
firmest ground constitutionally, a legislature may decide that for poliCy reasons,
a broader statute is desired in order to punish the widest possible’ range of
stalking behavior. Thus, a Ieg|slature might need to determine whether broad
anti-stalking language can be drawn whije still defmlnlg the offense with
constitutionally definitive Iangua?.e. Following is an example of language which
would appear [tkely to pass constitutional muster.

Any person who_ repeatedly follows or harasses another
Person with the intent to place that person in reasonable
ear of sexual battery, bodily injury or death; and whose
actions would cause areasonable person to suffer substantial
emotional distress; and whose acts induce emotional distress
to that person; is guilty of the crime of stalking.

The various terms used in such language would also need to be defined.
Thus, for purposes of the above section:

Sec People v. Norman, 703 P.2d 1261 (Colo 1985).

703 P.2d 1266-67.
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"Hrrasses" means a course of conduct directed at a specific person
which would cause a reasonable person to fear sexual battery, bodily
injury, or death, including by not limited to verbal threats, written
threats, vandalism, or unconsented to physical contact.

"Follows" means maintaining a visual or physical proximity over a
period of time to a specific person in such a manner as would cause a
(rjeastcr)]nable person to have a fear of sexual battery, bodily injury, or
eath.

"Repeatedly” means on two or more separate occasions.

Kenneth R Thomas
Legislative Attorney
American Law Division
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MEMORANDUM

TO: Senator Robin Taylor, Chairman
Senate Judiciary Committee

FROM: Senator Rick Halfor
DATE: February 15,1993

SUBJECT: Sponsor Statement -- SB 19, "An Act relating to the crime of
conspiracy."

Organized crime is a serious problem in Alaska and one that is becoming
increasingly worse. These professional criminal organizations are difficult to
to prosecute or eliminate because of the separation their leadership maintains
from the crimes that subordinate members of the organization routinely
commit. In order to circumvent this organizational defense mechanism, the
federal government defined the crime of conspiracy some time ago and now
Alaska is the only stale that has not passed a similar law.

It is important that Alaska enact a conspiracy statute and | have introduced SB
19 to provide our state and local law enforcement agencies with this valuable
tool for prosecuting criminal organizations, especially drug rings.

Senate Bill 19 defines the crime of conspiracy to mean agreeing with one or
more people either to commit a crime or to promote, facilitate, or cause a
crime to happen if one or more of the people involved in the agreement
commits an overt act to further the conspiracy. This will allow law
enforcement officials to arrest and prosecute individuals before they
personally attempt a crime and also without their direct participation in a
crime that has already occurred. The conspiracy to commit a crime is
classified one level below the class of the crime which the offender conspired
to commit.



Senate Bill 19 will significantly increase the efficiency and effectiveness of the
criminal justice system. Its passage will improve our position in the war
against drugs by enabling the prosecution of entire drug networks, rather than

merely street-level pushers. Thank you for yo; consideration of this
legislation.
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Title 11. Criminal Law.

Chapter

41. OIT'eiiscs Against. the Person (§811.41 110. 11.41.300, 11.41.410 -

11.41.425,
11.41.500)

11.41.434 —
40.
50.
11.50.375, 11.56.740)
01.
— 11,01.220)
Controlled Substances

71. (88

11.41.440, 11.41.455, 11.41.470,

Offenses Against Property (§ 11.40.482)
Offenses Against Public Administration (88 11.50.300, 11.50.330,

Offenses Against Public Order (88 11.01.120, 11.01.125, 11.01.200

11.71.030, 11.71.040, 11.71,000,

11.71.070, 11.71.140 — 11.71.180, 11.71.900)

73.
70.
81.

Imitation Controlled Substances (§ 11.73.099)
Miscellaneous Offenses (88 11.70.100, 11.70.105)
General Provisions (88 11.81.335, 11.81.900)

Chapter 16 Parties to Crime.

Sec.
of another: Complicity.

NOTES TO

Distinction betwetea principals nnil
necessaries abrogatea.”

Alaskan law doCs not distinguish the
criminal liability of principals and accom-

lices. Machado v. Stale, 737 i'.2d GI7
Alaska Ct, App. 19901.

Prosecution for conduct of 20-ycnr-
old monlnllgl retarded daughter. —
Where defendant wan prosecuted for theft
on the theory that lie ivng legnlly account-
able for thé conduct of Ids 20-yenr-qld
mentally retarded dn_uPhler, the trial
court committed reversiple error in hiking
judicial notice of the "fnct" Hint defen-
dant's daughter was not mentally culpa-
ble for the crime of theft and then ndvis-
ing. the jury ttml they must accept lids
fnCt as conclusweIY Broven. Smallwood v.
Silgagtge), 761 P.2d 1000 (Alaska Cl App.

11,10.110. Legal accountability based upon the conduct

DECISIONS

Anddgliuus indictment. — Language
of an indictment which appealed to
charge defendant as a principal, hut
which cited subparagraph (2)(1h, was suf-
ficientlo char% him'as an i ccomplic- in a
car bombing. Machado v. Sinle, 797 P.2d
677 (Alaska Ct. Ap% 1990).

Host tutlon. — .Superior court_ rotlld
Properly retpiire minor lo pnv restitution
orjewélry which wns taken during a bur-

lary which lie admitted and fof which

e ‘court. né(1||d|fn|ed him n delinquent,
where e did nut contest the fuel Hint Ids
Pammpatmn in the liuiglnry made him
egnlly accountable as an ncrnmplicc of
the (licit ortheLewelry. AIM. v, Slate. 780
P.2d 9i0 (Alaska Cl.” App. 1990

(Juotnd in Wngeis v. Stale, Ct App
Op.(1§<9-1)1127 (File No. A:)2.18),  I*2d



5 ILUi.120 Alaska Statutes Supplement § 11.31.110

See. 11.10.120. Exemptions la legal accountability for con-

duct of nnotlicr.

NOTES TO DECISIONS

uoted in Wagers v Sinte. Ct. App.
0|i91{\11()J9.111127 IFiI% No. A-1Z1F, P%

Chapter 31 Attempt and Solicitation.

Sec. 11.31.100. Attem pt.
NOTES TO

llimlile jeopnrdy. — Tile MntulCH
which proscribe iilléinplcd murder, pos-
session of explosives, nnd nrson dilTer
markedly in the conduct which Ihey pro-
hihil nnd in the specific socieln| interests
which the¥ seek In preserve, nnd multiple
sentences for the three ofienses do nat vin-
Inlo double %eopnrd&. Mnchndn v. Stole,
197 120 077 1AInrkn CI. ApP. 19901,

Attempted k|dna%p|ng mill oilier nt-
leinpled crimes. — Every nttcmpted sex-
unl ussniilt, nllempled physical nssimll, or
illeinplei) mined robbery does not neces-
sarily” involve on nllempled kidnapping.

See. 11,31.110. Solicitation.
NOTES TO

Sentence upheld, — Composite sen-
tence of .10 years of_|mﬁr|sonment for so-
licitation of murder in tne first degree, nl-
leinpteil murder in the first decree, nnd
issnull in the first degree was not dearly

DECISIONS

In order In moke (here distinctions clenr,
it is important Hint the jury he properly
instructed Hint conviction ‘or attempted
kidnapping under AS IL.dLDOIHNIIIC
mid this séelion requires n duel intent (1
In physically nr sexu,ally n«snull the vic-
tim and (21°In restrain the victim beyond
what wns necessary In clleclunto the an-
snult. Alain v. Stale, ™1 I'2d HIM
(Alnskn CL App. 19901,

Cited in Charles v. Sinte, 700 P.2d 077
(7Alaska (9. App. 1909);é|m|tnerv. State,
09 P.2d :IRI 8—\|aska . App. 1990).

DECISIONS

misinken. Marznk v. Slate, 796 \2d 1371
|Alnskn CI. App. 19901

uoted in Hnr nn v. Slate, 805 P.2H
990 lAInskn Ct App. 10911

Chapter 41 Offenses Against Hie Person.

Article
. Homicide < 11-11 1101
9. K|dna§)p|

nnd Cuslodinl Interference 15 11.11

n 900
| Sewalltiq%c)nsos (55 11 oll-110 — 11.41.425, 11.41.)94 — |1 41 440, 11 41 455,
dohhery, Extortion, and Coercion 15 11.41 5001

§ 11.41.100 Criminal Law § 11.41.110

Article 1. Homicide.

Section o )
110. Murder ill Ilir necoiul decree

See. 11.41.100. Murder in the first degree.
NO IMS TO DECISIONS

Intent til kill required.

Paragraph (nil]) Pl_amly requires proof
of knowing (hut lint intentionnl>conduct
rniher llinn inric _recklessness. Odolii v.
Silgngtoe. 798 P20 353 (Alnskn Ct. App.

Joinder of clmrges. — Cocaine
chnrges nnd murder, kidnapping, and rob-
bery charges were properly joined, where
the ntnte'n theory nf the murder, kidnap-
pmg[, and robbery offenses was lImt defen-
dnnta committed the murder mid carried
nut the kidnapping nnd robbery in defense

counts was lo vnenle Hie ricoiae convic-
tions _but nITirm (be oilier t mvlelinns.
Mathis v. Stale, 770 P.2d 1161 IAlnskn
Cl. App. 19091

Sentence upheld. _

Sentence nf three consecutive 99 year
terms for three counts of murder nnd an-
other consecutive seven-year term for ill
tenpled murder Ifar a fotal nenlenre ol
314 yenrsl was not excessive, where defen-
danf had tgone onn k||||ndg spree, rssen-
tinlly hunfing his victims down, nnd there
was no way 1o rule mil the possibility tlin|

of their cocaine” distribution business. : ! . ;
; he might commit nnnther series of homi-
Mathis v. Stale, 778 P2d 1161 (Alnskn 1 0P LTI, Shnte, 708 1 2d 044

Ct, App, 1989). .

Admissibility of evidence. — Where  (Alnskn Ct. App. 1%911). .
evidence of cocaine possession and sale 1“9‘1 N Zeciri v, Stale, 779 1'2d 795
would have been admissible on murder, (7A nskn CI. App 1909); Charles v. Slide,

kidnapping, and robbery charges, Im| the ~ [01) P.2d_ 377 (Alnskn Ct. App. ISIH9)
murdgre rgobbery anilykidngppm evi- Odom v. State, (790 P.2d 353 | Pnskn CI)

dence would nnt’have been admissible on  App. 19901; llengol v. Stale, CI. App Op
Hie cocaine char?es, Hie appropriate ac- No. 1142 (File" No. A-34571, i
tion upon nppent from conviction on nil

Sec. 11.41.110. Murder in the second degree, (n) A person com-
mits the crime of murder in the second degree if

(1) with intent lo tnuse serious physical injury lo another person or
knowing that the conduct is substantially certain to cause death or
serious physical injury lo another person, Hie person causes ilie dentil
of any person;

(2) (lie person knowingly engages in conduct IImt results in the
death of another person under circumstances manifesting an extreme
indilTcrence lo the value of human life; or

(3) acting either alone or with one or more persons, the person
commits or attempts to commit arson in the lirst degree, kidnapping,
sexunl assault in the first degree, sexual assault in the second degree,
burglary in the first degree, escape in the first or second degree, or
robbery in any degree nnd, in the course of or in furtherance of that
crime, or in immediate flight from that crime, any person causes the
tlenlli or a person other than one of the participants.

(b) Murder in the second degree is an unclassified felony and is
pttttishnkle as provided in AS 12.1)5. (8§ 3 ch 166 SLA !1)78; am 5 1rh
66 SLA 1988; nm § 5 ch 4 SLA 1990)



11.05.010 Aiarka Statutes § 11.15.340
Chapter 05. Punishment.

Secs. 11.05.010 — 11.05.060. Punishments nnd sentences, /Re-
eenled, § 21 ch 166 SLA 1078. For current Inn' on attempt, see AS
1.31; For current sentencing provisions, see AS 12.65.1

Secs. 11.05.070 — 11.06.000. /Renumbered us AS 33.30.310,
3.30.320, nml 33.30.300.]

Sec. 11.06.100. Computation and execution ofjail sentences. IRc-
eenlcd, § 21 ch 166 SLA 1978. For current sentencing provisions, see

\S 12551

Secs. 11.05.110 — 11.05.120. Employment or imprisoned persons
Repealed, S 6 ch 53 SLA 1982.1

Sec. 11.05.130. /Renumbered as AS 33.30.290.1
Secs. 11.05.HO — 11.05.160. Imposition of punishment; punish-

iiefil for felonies. /Repealed, § 21 ch 166 SLA 1978. For current sen-
dicing provisions, see AS 12.65.1

Chnptcr 10. Parties to Crime.

/Repealed, S 21 ch 166 SLA 1978. Foi current law, see AS
11.16 nnd 11.31.110.1

Chapter 15. Offenses Against the Person.

Secs. 11.15.010— 11.15.050. Murder nnd manslaughter. IRepealed,
121 ch 166 SLA 1978. For current law, see AS 11,41.100 —

11.41.110.1

Sec. 11.15.060. /Renumbered as AS 18.16.010.1

Secs. 11.16.070— 11.15.3A0. Homicide, sexual olTcnscs. assaults,
robbery, larceny, kidnapping, black mail, libel nnd slander. /Repealed,

§ 21 ch 166 SLA 1978. For current law, sec AS 11.41.1

%%L} f2d 176 (Al

Chnptcr 1L Parties to Crime.

Sec
10].1 Lqml ncrountnhility linficd upon con*

. banlsconinlty 1, clvon

Callat ra| reference* 21 Am. Jur.
2d C 761, 103:174.
w, 05 70-09.
Crlmlnnl rcn onalt%llllly of one co rPer
nting In.ofTen (f lie_In In npn f

AL PREATR o3 A 9

Whnl nrnnuptn lo nrt|C| mlnp In ho
cltlo on Borto one no| the dctua P 8
tor, who won prenrnt Wlthout prec ncert
or conwplmcy,

Intent lo_ nfd. nnd abet er etrntnr, or
entering Into hia design, nn nccraanry to
moke one, present nt homicide without
greco cert' or e?rhrt%gey, criminally re-

% .“v'e“r""Yor fgimenn enrtch g
Prlnc}pal In umher. 16 ALY 46.8
secon? regree or older nnb

Ay 104!9 capo o1 TEIONINUA nwaure,

riminal m nnnl?lhtglofono who, fur-
|c* Inp rtru entnllty ofn kind or |nah
%/ tire tlm te pur on**, wit
knowl (I; ntII 0 he upcd by pnother
for criminnl purposes, 103" ALU 331,

I—U)
=

Section
1*0. F.irinpllon. to IrRnl nremminliility

110 u"i{nff’%%%%%io%?m‘)’ehf ontmil/o.

Coercion, comf)ulsmn or_dure** oa dr-
560 ae 1o criminal pmaocution, 40 ALU2d

0 GAK?eﬁ%ry t/)gfore fnct In manalaughlcr.

\Vomnn upon whom alwrtlon la commit-
ted or attempted *a accomplice for ?ur-
pose* of rule requirin corroboratmn ofne
compller testimony, 34 868.

Acquittal of principal or hi* itmulrlion
of Ier«etr degree nf ofTenp* dan |gfreclln
osecu ion 0f nreeaanry nnd alder nn

ettor AEM y

rirragcution or ¢ nV|cI|0n ofone rnna ir-
ntor na niTccled by dlapoajtinn 0 c ac
ngninat coeonrplrnlonl 9 lfl

Qlacl tnar%/ action agalnat ntomey for
aiding Or nnifating nnother prraon In un-
%J}honsed practice of law, 41 ALU1th

Wlthq[a\l\fa| of life aquort* from coma-
toae 41 ALH4

Cr|m|na| reaponaibility undrr 18 USCS
A>» |(|) one who Itncka captahcny| todcomngzt
&rm ?:n%c %cn iaea another lo do ao

See. 11.10.100. I*egn} nucnuntnbility based upon conduct. A

person is guilty of nn'o

fense if it is committed by the person’s own
conduct or by the conduct of nnol.ier for which the person is Ie%nll
accountable under AS 11.16.110, or by both. (§ 1ch 1GG SLA

97)

NOTES TO DECISIONS

Former Inw construed. — See Turnof
v, Stnt*, G12 P.2d 92.1 [Alna kn 19731 ),
cided under former AS 11, 0
ty ||trn npply

l»anl accountabil|

ity aln
tn fin nm|W||d||fe0ffe nae Knuam
na

i CL A

641 {E\m&n”c*f'"gggklv Stete. 747 P

Aﬁ:as H]t O/E”By 1V%%ate 676 P 2d 667
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See. U.Iti.110. Legal accountability based upon the conduct
of another: Complicity. A person in legally accountable for tlu con-
duct of nnother constituting nn offense if

(1) the person is mndo legnlly accountable by a provision of law

defmmg the offense

(2) with Intent to promote or fncilitnte the commission »d the of-

fense, the person

soths the other to commit the offense; or
13 aids or nbcts the other in planning orcomm|tt|ng the ofTense; or
*J acting with the culpable mental state that is sufficient for the

commission of the offense, the person causes an innocent person or a
person who lacks criminal responsibility to engage in llio proscribed

conduct. ($ i cli IGfi SLA 1978)

(TOM reference=. - FOI Solicitation,
um AS U 31.M0

NOTES TO

Kdltnr'n notes. — Some of tlio ensou
cited In the notes Mow were decided un-
der former A8 12.15.010.

Distinction between prlntl[g)als nnd
necessaries abrogated Former A
12.15.010 abro?ated the distinction be
tween gnncg)as nnd nccei)ronen Tnrncf
v. Sint P.2d 109(1 nskn 1971).

tiy former AS 12.15 010 Alnskn nX|I
tshed the commnndaw distinction be-
tween ncersnniicn nnd principals to n
crlme Rice v. Slnte, 559 P.2d *119 (Alnskn

] inl neenuutMbility statute* npply
to fis nnd wildlife offenses. Knutson v.
tae 5 P2d 775 (Alnskn C %)

Y de V. Stnlr 12 P 1

IAIaska Ct. A

Knowledge of fnct of cnmmnlltY
relevant. — In order for n defendant fo be
found ||ab|e as nn accomplice, the stnle
need nnly prove. Hint defortinni intention-
ally aided codefendnnt. knowing of code-
fendnnl's criminal purpose, It innot neces-
sary Hint [ie know of the criminalit ofthe
conduct. Mad e v, Snle 150 P.2d 1015
Alngkn Cl. 988).

Abrogation dl not npply nnly to
punishment. — The abrogation of the
dlStI{]CtIOﬂ etwe n ?ccessorlcn nnd prim
cipnin-mnn ntc ormer AS 1215010
I|Id not ng) nl{ to gumshment
Schnrver v. Shite, 551 P.2d 300 (Alnskn

3 prosecyte” %
cIu es charging him nn
Sl%hnrver v. State, 501 \2d 30 Alnskn

ne nnn rluu n| In-

DECISIONS

Alders nnd nhettnrn nn principnin. —
Former AS 12.15.010 provided Hint any-
one a|d|n ornhrttlo HlecommlsS| no n
crime sh prosecuted, trie
punished nnn r|nC|pa| annefv Iate
~192 P2d 100 (Alaska 1

n nrcusrd who In |nd|cted nF inci
pal in Muhject lo copviction upon evidence
glch sp}ows Hint ||e only aided and abet-
ted. Schnrver v. Stnle; 501 ’2d 300

Aé] 977)

ne Indicted as n priucipnl may be con-

victed or the crlme on eV|den Wh ch

shown lhnt lie merecy aided nml ctted
Ransom V. Slnte. ICO \2d 170 (Alnskn

tl and nliet" menus_lo help, nsslft,
ni fm||||ntr the commission nf'n crime,
promote the accomplishment thereof, help
in ndvnncing or brln?m it nbout, or en-
courage, cqunsel, or Tncite nn [o its 8orn
missmin. Thomas v. Sint” 18
(1 Inskn" 1901): t'nrmnn v. Slate, 502 P2d

22%5 £2I2a?ka E 9| |7|8n3e| v. Sinte, &

It enn tie |n%erre Hint the* words “aid
nnd. nliet" nre used synonymously with
vnrimis combination® nf Hig words assist,
advise, counsel,_procure, encourage incite
and |n?t| ate. Tnrnef v. Stnle, 512 P.2d
923 (Alaska 19731 Cnrmnn V. 'Stnte, 502
r.2d 12‘55 Alnskn
A defendant ?ee not ommlf ever
element ot nn offense to P t as

Hlnm ﬁ]rg\llegncdoerrrlrmsesﬂgr‘{v 0 Ihe\ﬁ ? ?

fense lyy someone nnd the aiding or nbet-
ling of {lie olfenso hy the defendant. An-

ft 11.10.120 Criminal Law § I1LKi.l2H

l1 ny v. Stale, 521 P.2d -180 (Alnskn

When erson_is guilty no accom-
||ce —I{] lonian v: Stnte, 533 PAM 25

Not %}ust nar\{ net of the %ndnnt
will suffice, The ml must nid, nbet, ns
Rist, orlfacmbtate tthe commlssmnho tl-r|1|e
articular su Iva crime for which the
Etofe ree| ntoﬁqﬂ ﬁ Jein Jant lial We 08
m AcclomE |celgl75nsr v. Sinte, 501 P.2d

222 (Alns
Fogus In determlnln% nccompllee’s
lightlity. — In determifing nn_accom-

lices finliilily for the crime Committed b
nother, the Tocus 1s nol only u?on (I
substantive of T ense committed hy the per-
getrator It In nino upon the acComplice’s
ils nnd mental stnte vis n-vis the rimi-
nal enterprise n %eﬁeral Honsol v. Stnlr,

GUI P2d 212 (Al

respect ic the ment ele
b|||ty r?or tFe crime nfnnotﬁerw f ﬁtncﬂ
upon n showing Hint nn individual
hn knowledqe of the crimnnl enterprise
nnd specifically intended, h his_conduct,
t0.nld, n et nsint, or par upate In H|e
criminial enter rlse Hens v. Stnle, G-
P.2d 222 (Aln
Evidence of the |Ie vudnut'n dimin-
ished capacny |s adm|53|ble to negntc
the elerpems of know (f (();e nnd SPeCI c
criminal Intent require raccomg Ice |
b|||t¥ Hennal v. Stnte, 501 P.2d 2
Alnskn 1979).

Photograp hs nre relevant to estab-
I|fh aldln nnd nbcttln the commission
the crime nnd mng dmitted Into evi-
%L}e Inro PH., 504 P.2d 837 (Alnskn

A witness' testimony Hint he linught
two ski mnsks nt defendnnt? request
which he knew nt the time would lie" used

forn ||n|d up," nnd limt hi* paid his own
moneY (ﬂ them would ||me geen sulh
clent In allow the Jury to conclude Hint t
WItness wns nn accompllce In the robbe
5%""” v. Stnte, 502'P.2d 1255 (Alaska

In order to thnhIIsh liability ns nr-
comd) Ire In snle nfrornine, If wns in-
cumbent on the stnte to prove first, tlo.i
defen ?nt wns n P%O nnather Ind|V|d
uni’s pinn In rese the rogninc,
ond, thnt In su&) ing the |nd|V|dJua| WI'[
cocdine, defendnrit acted wit), the intent

romote the other |nd|V|d al's Elnn
L [J stnte wns not re dred to show defen
i_llntsnwnrrnc ps of nhd Intrril In promote

fg msHeuflg snle _Hint n tm&l}( Fncsc%r%q

tnte. 731 P.2d 5
|d|n npctting , under over
geuts — een ants %vho nido
ni>eltcd undercover agents In commlttlng

Illegal hunting netsgwere properly con
victrd ns accompllces desplte agsents IncK
orerlmmnl ||n|||||y Vn

P.2d 1102 (Alnskn’ 1

‘Absence. of decomplle* ns-mnltcr-
é' wolnstrucE}onStgtoet err20|nE’2d 798
Fns[y]n iggﬁ

i

2

|ed In Dowell v, F' nw, 728 P.2d

nte, 751 P.2d 752
Shnte, 575 P 2d 557

I V.
S

Sec- 1L10.120. Exemptions to legal accountability for con*
duct of nnother. (a) In a prosecution for nn ofTense in which legal
accountability is based on (lie conduct of nnother person,

(1) it innn affirmative defense thnt the defendnnt, under ciicum-
stnnces manifesting n voluntary and complete renunciation of crimi-

nal intent,

(A) terminated the defendant's complicity hefore the commisrion of

the ofTenne;

(H) wholly deprived the defendant's complicity ofits effectiveness in

the commission nf the nirensc; nnd

(C) gave timely warning to law enforcement authorities nr, if
timely warning could not be given to law enforcement authorities by

5
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ensonnhlo efforts, otherwise made n rensonnbtu effort to prevent llio
mnmission of Ilie ofTense;

2) it iH not n defense Limt ]

A) (lie other person lins not been prosecuted for or convicted of nn
fl'onsc based upon the conduct in question or lias been convicted ofn
lilTcront olfe .no or degree of ofTense; ) ]

(I1) Hie offense, ns défined, can lie committed only by a particular
lass ofPersons to which the defendnntdoes nol belong, and the defcn-
lant is for that reason legally incapable nfcommitting the offense in
m individual capacity; or _

C) the other person is nol _%unt% of the ofTense, o
_(h) Except ns otherwise provided hy a Frowsmn of law defining nn
ifTense, a person in not legally accountab
ronslituting nn ofTense if
1) the person is the victim of the offense; or L
2) the ofTense is so defined thnt the {)erson'll conduct is inevitably
ncidentnl to its commission. (§ J ch 166 SEA 1978)

NOTES TO DECISIONS

e for the conduct of nnother

|Colnl\/ictiodn of ncceagMirF wh/e\n p?ill- \{(r]]dgen v. Stnle, 708 I¥2d 1102 (Alnnkn
clpnl Is undercovey nfien. — A profop- )
dgnnlah mln% uﬁ{e cJouqd ropéﬁy Qﬂ . ﬁf] n#J"e tlio nccomFIi.ce'n stnle of mind
convicted nn nn fircestory to hunting' > in tho focus In determining s s cop price lIN
Intinns when the prinrlphl wns nn under-  Mity. defcnwn of cntrnpninit. durcen nml

rover nscot_Tor tlic novernmenl, jdneo IIn- braf " f pnralna nre nut ii.ipulcil to the nc-
dpeYense or enfn?pmcmn unitor -~ AS rompll\AP. aneu V. Sﬂnte,pYGB I’.Zé 1102

Fh?ln%n?m?cr?r\ﬂﬂ?ﬁl%Q/epgﬁlgmrll rWﬁgM . "enunc'nlinn'M, nil ntfirmnllve dr.

ngl,rpte, 42 P.Zdn{784 (?slnskn Cli. App; OQeA’C'EVﬂrH gggfg%ﬁhﬁ 3%{%’%
ftiMificnlion jlrfenne Is pernnnnl to nn : A

un)é_ércovernRenl, nncP not _ransr%erabFe to ﬁf 9(0,, v. Slal(. fi7fl p.2d 360

a di-rendnnt rbnrged mn Ins nccompllce.  (Alnnkn 19811,

See. 11.16.130. Legal ncruintnhility — of  organizations,
to) Except as otherwise expressly provided, an organization is legally
accountable for conduct constituting an ofTense if the conduct

1) is the conduct of its agent nnd )

A) within Ilie scope of the ngenl's employment nnd in behalfof the
organization; or -

('ZU) is solicited, subsequently ratified, or subsequently adopted hy
the organization; or ) - ) ]

(2) consists ofnn omission to discharge a specific duly ofaffirmative
performance imposed on organizations hy law.

In this section "ngenl" means a director, officer, nr emﬁloyee of

an organization or nnv other person who is authorized lo netiu behalf

of the organization. (§ 1 ch 166 SLA 1978)
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Chapter 20. Offenses Against Properly,

Secs. 11.20.010 — 11.20.070. Arson and Sainted Crimes. Iliem

pealed, $ 21 cli 166 SLA 1078. For current law, see AS 11.46.400 —
11.4G.dG0.)

Secs. 11.20.080 — 11.20.180. Burglary. tliepenled, $ 21 ch 166
SLA 1078. For current law, see AS 11.46.300 — 11.4G.310.)

Secs. 11.20.140— 11.20.277. Larceny. Itleprnlcd, § 21 ch 1GGSLA
1078. For current provisions on theft, see AS 11,40.100 — 11.46.200 1

Secs. 11.20.280 — 11.20.340. Embnrloment. IRepented, § 21 ch

166 SLA 1078. For theft by failure to make required disposition of
funds received or held, see AS 11.4G.210.)

Sec. 11.20.346. Extortion. lliepcnird, $ 21 ch 166 SLA 1078. For
current Inw, see AS 11.41.020.)

Sec. 11.20.300. Receiving Stolen floods. IRcpcalcd, § 21 ch IGG
SLA 1078. For current law, see AS 11.46.190 and 11.46.210.]

Secs. 11.20.360 — 11.20.610. False Pretenses nnd Frauds. IRc-
pcalcd, 821 ch 166 SLA 1978. For theft hy deception, see AS

11.46.180; for business nnd commercial oflcnscs, see AS 11.46.600 —
11.46.740.)

Secs. 11.20.618— 11.20.650. Malicious Mischiefnnd Trespass. IRe-
pealed, § 21 ch 1G6SLA 1978. For criminal trespass, see AS 11.46.320
— 11.46.350; for criminal mischief, see AS 11.46.480 — 11.46.486.)

Sec. 11.20.660. /Renumbered as AS 11.76.120.)

Secs. 11.20.670— 11.20.600. Misuse, Damage, or Destruction. Illc-

pealed, § 21 ch 166 SLA 1978. For criminal mischief, see AS
11.46.480 — 11.46.486.1
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Chapter 22. Alnskn Credit Card Crimes Act.

IRepented, § 21 ch IGG SLA 1978. For current Inw, see AS
11.40.288 — 11.40.230,1

Chapter 25. Forgery and Counterfeiting.

Illopenled, § 21 ch IGG S1A 1978. For current Inw, see AS
11.40.500 — 11.46M0.1

Chapter 30. Offenses Against Public Justice.

(Repented, $ 21 ch IGG SLA 1978. For current low, see AS
J.GG.I

Chnptcr 31. Attempt end Solicitation.

Hprtloll

100. Attempt.

110. SollFltﬁnon -
HO. Multiple conviction" imrrctl

Collnlernl referepces. — 21 Am. Jr.
Criminal Lnw PR¥
22°CJ.S., Criminnl Uw, 55 7.1-78.
Whnt amount* to attempt In mnnufnc-
Kirn |nt0X|cat|nFL%J ligtmr within triminnl
0

Inw. 22 AMI 270, . .

\gollzczltatll\t/)ln crime nnnuhMnntive

coinmon-inw ofTenuc, P AMI 001
V'linl" constitutes nltcmpt tn commit

robhery, 0 . .
Enn‘}ﬁnn? mﬁnne of obtalnln? money
undor fHJso relonacs, or /-.\tIemP |q .to do
0, predicated upon receipt of claim ?f
enefits under insurance [rolicy, 115 ALlt

Attempt to commit crime nn to driving,
behng in OPtr.OI of, or 0 eratlng a&notor
venicle while intoxicated, 4/ AER2d 590.
Entrapment lo commit or attempt abor-

tion, 53 . .
0\I\/hatHus’%/“_les e*cnpo or nltempt lo es-
%nlp?édo 1nssmlnncc in limt regnrd, 70

ttem[;t t0 rommit rmsnult an criminnl
offEnse, 0 AlR2d 507, .
Fnct thnt %un wns.Unloaded as nﬁcctln%
criminnl reSponsibility for attempt ti
commit murder, 79 Al 12|<| 1432,
Attempts to receive stolen property, 85

Attempt lo enenpo or commit prison

St'clinn . . . .
IMI. SulmInntivc crimen involvioR nt-
tempt or nolicilntion

breach ns nReclcd by menns employed, G
AMI2d 520

Attempts }0 commit offepses of Inrcen
by trick, confidence ||ame, inlrm pretensed,
nnd thT like. G ALLI3L 241

Impolency ns defense to charﬁe of roPe,
nticmpt to rnpe, or nesnult with Inlent lo
commit mpe, 23 ALH3d 1351, .
\Woman lipon whom abortion is commit-
ted or attT Pted_ ns accomplice for ﬁgur-
posesofrule requiring corroboration of nc-
complice testimony, HI AM].Id. 858.
_Comment note on im 055|b|||t¥ of con-
?ummntmn_ of subsinntive crime nn de-
ense In criminnl prosecution for conspir-
ac§//U nr attempt ‘to commit crime, 37

hat constitutes nllempled murder, 51
AMild 012, )

Temporary uunuthnrired nhsouec of

%rlsondeans escape or attempted rsmpe, G

linl conduct nmounin to.nn qvert net
or nets done toward commission of |nrcen!
po_NS 10 Sustnin charge of nitempt lo com-
m|FE It%ceny, 70 AUtld 812,

0 e_r}/, aftempte robbeg or assault
to ?omml mblx*ré, « nﬁeﬁte >y Intent Ig
collect nr secure debt or claim, 88 Al.R3

Ure nfforce nr Intimidntion in retaining

§ 11.31,100 Criminal Law § 11.31.100

propert){_ or In attempting to escape,  What constitutes attem[l)ted bnnk mb*
rather Timn in InklnR E{ropert)é, ns ele-  bery under 18 USCS 56 2 1.1(la), nmKirig
ment of robbery, 91 ALR.Id 043, It offense to take or attempt to take, by

Criminnl linhility of third persons for  force, violence, or Intimidntion. any prop-

dentil of another ns result of accused's at- erty, money. or other thing of valuie from
tempt to k;\l/ll self70r assist anothera sui-  bnnk, 37 XI.R Fed. 255

cide, 40 AMUth 702 . Criminal responsibility under 18 USC3

Impossibility of consummation ns dr* 5 2(h) of ong who Incks capacity to commit
fense to %rosecutlon for attempt, 41 an offmse hut who causes another to do
ALR4th 68B. s0, 62 ALU Fed. 780.

See. 11.31.100, Attempt, (n? A person is guilty of nn nttcmpt to
commit n crime if. with intent [o commit n crime, the person engngen
in conduct which constitutes n mihst. itinl step lownrd the commission
of thnt crime.

(b) In n prosecution under this section, it is nol n defense limt it wns
fnc_tunlli/ or legnlly impossible lo commit the crime which woh the
object o the ntlcmpt if the conduct engnged in b}/ the defendnnt would
?e ﬂcrlmo hud the circumstances been ns Iho defendant believed them
0 he.

() In nprosecution under Hub section, it is nn ntTirinntivo defense
thnt the defendnnt, under circumstances manifesting n voluntary and
complete renunciation of the defendant's criminnl intent, prevented
the commission of the nttempted crime.

d) An nttempt is
(1) nn unclassified felony if the crime nttempted is murder in the
first degree;

(2) n clnss A felony if the crime nttempted is nn unclassified felony
other than murder In tlic first degree;

3) a clnss B felony if the crime attempted in n clnss A felony;

4) n chnss C felony if the crime nttempted in a clnss B felony;
5) nclnss A misdemeanor if the crimo nttempted in n cinss C felony,

G) n clnss B misdemeanor if the crime attempted is a clnss A ot
clnss |1 misdemeanar.

(0" *r the crime nttempted is nn unclnssified crime described in n
state v which is not pnrt of this title nnd no provision for punish-
ment e. nn attempt to commit the crime is specified, the punishment
for the attempt is imprisonment for n term of nol more thnn hnlf the
maximum period prescribed ns punishment for the uncinssified crime,
or n fine or not more thnn hnlf the amount of tlic maximum fine
prescribed ns punishment for the uncinssified crime, or both. If tin
crime attempted iB punishable oy nn indeterminate or life term, the
nltempt is n cinss A felony. (5 2 cli IGG SLA 1978; nm § 1cli 102 SLA
1980; nm § 10 ch 45 SLA 1982; nm § 1 ch 59 SLA 1988)
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Cross Eefera Cg o Fb” tiyo deri |n tho fiir.t degree” nt tho end of pn- Clnrgznn v. Suite, 430 P.2d 908 (Alaska rn]té%rngsﬁd rsr%qus%l t%sslrinuplrt)se_nltfr\{/\lgsypr%l
r%sK%%} In'tho Temporary nmI[|S 380 ibtive history reports —Forn Attempt N tnuto f'iprhlled In_ at- esumpthe tm upon defendant's cun
i regort Chpter 1 1 A Tor0 (HCS tem tg ~VF|>%|r%}JIr?natt)em tqnmltdccoﬁwrn% blcton of tempted sexl ArtMrruIt of 1
Eftect of amendment’, 75y 1o adta  CoSIbLL) nee 1080 §e%gteJourna| A thla ckrrme dfefrned U%OL% [nel orrrsnn]mnell\evrS()P(fawnutgI avleC eerrlrsle
redesignated for-  Houpo Journnl Supplément; No. 79, Mny Alnskn Uniform Nrircnl IC Drug Act ( now rorerrrd to n three judge panel for o

amendment, n subsrictron éde& Inserted Irmenl 0. 44, M

resent nrn np
epealed) worn. not exempted Or exce Avco nnnn y Stnte. 757 P.2d &
g slzﬁmgnnfnd@d 0 fresgnt pnim- 28, 1980 feeake) rovrsronsofthepnftemn t%te Afinkh Ct Abp" Tobs)

Srm son United States, 13 Alnskn 535 Offense nf nﬂem ted scennd-dran <
p F.2d 721 ? Cir. 1952 murder wns nn | mpossr F Hur?t

NOTES TO DECISIONS An attempt wns neressnrl%t - 515%4 678 P.2d 41 (Alnskn ‘Ct. App

’ luded In nn In ictment for stn
Editor'll notes. — Mnny of the crtses  consummation of the crime tn omniint to ¢
(Cjitefin the n%teslbelow svére decided un- |r%]g tuv%nsnguenscttlon Hédcel rﬁr%gtg%gees rn[rg]e ScklnofTv United States, 283 F. 3% e,?\epgggabrlrypf nrtlnalrﬂrégr‘rlvnlrtﬂllr\]/lr
eL Tormer Fnlluro toI cludo "Ruhstnulinl step”  templed kidnapping is not entitled to a*
il r"srsrrrorrrrrrah e (TR s B S ot 8 A SHISPBSNE - Bt R R el
N P 1t's, 910, (988 Ct. 2248 0L Ed. 2d 410 murder wns n defect only ns to form, vrctrm of he crime svolunta il released
Enr '"7975 0% f rge V} United Stnlen, | Where the Indchrncnt th| dedtn contcrse un ame So%r(]é)er ﬁh | M{ lage 0
hen ntt m tcom ete under for-  Inndcqunry nf former ntnlut EsCrl ants. Tieuons - tn the nrtn sfTmnative
mer faw — See Lemkg v Unfed Sten,  Former 2511 o8 020 wns npprtenty in- CORIMI| S o '“C?‘? g 10 ey ,ap lies only | ngrosecutron inl
11 Aln kn 587, 211 F.2d 73 é9h equate fo codify effect| vel? ns a crime fOnpder (r:T}etrgvuoagS rg?alre |n9 'S st t99007 Al\d’unlnﬁrn '|7tnmh1§/85%tm 710 1+2d 427
1954 Wooldrrd e Unted Siales. 137 F ﬁrethlntroM Inv Ivrn? 0 single net of (E\\ O & g gsf A -
775 (9th Cir. 191 conlrnrling for anothe operfor ncrm- erenannt - mny no foun gur
In the nren nf nltempt, criminnl cupr i et fohnm . & P.2d (31 | Inhdrctment need ”°t specrt?/ Intent though nttempt not expressly charge
hillty” wns present Under foymer AS n ku 1977 O danid 4SGUS 910, 0 o proved for nttempted fn ~ Jury could find defendant gIUIltg the
11.05.020 Whre them wins the formation 98 5. Ct. 2240, 5 0L SRR Thefe' SU”‘OHTY fo”he PFO OS'T'f"tth nttempt o commit the crime ot possess Ig
o}crrmrnnl nttempt, n preparation thcom- A || abrlrt this ncctlon — Since rhm lc intent must OLP % nnrenlic drugns despite 1]he fnc Hlnt th
mit the crime, Ahd 1 drrgc t unequivocal  under Alnsk rhw delivery of cocnin* is crime of ntemped npe ut there n o nitempt wns ot ex ressyc arged,
act towar d rts erpclmlion. IIrn m V. ressl "ened o ndl d o fitemni ”UIhO"W SUPPW“” he PfOPOS'“O" imt son v, Unrted]StaIes 13 Alnskn 635, 1&5
Stnle, 571 P.2d A P |ns 1977), cert, 8 Pveryyt & More sp ecrhc o o roFI thelrndrc%rlnent Mgsts Bezcdfylogg A’f 911 F2d 721 19
denied. 430 U S, 9 CI 2210/50°L  nnd this section, the enem| attempis at- ?5’} v. Tliomns (Alnskn " Substantial evrdence of attempt. -
Ed. 2d 410 (1978 ute, Is therefore’ not ||rnblc to deliver Inn rosecutron for possession or nnreetic
Mere prepnm lon to commit n crime otrornlnc Sunrt v, State, G98 P.2d i) Even thou'gh there Is no.question thnt  drugs, although there wns no aubatantn|
not followed_hy nn overt net done toward (Al P 1985). the crime of nticmpt %rredg specific  evidenc Hrn? defendnnt committed tne
Its commissio, did not constitute n nt here rIe nnt ‘eniitrnrted  with intent, It seems fiﬁn Eyon WP spute  crime charged. In tho infonnnUon, there
tem tunéf or esr AS 11 05020, There  someone to |F ?r h n.he |n thnt n'ch arqeo n tOf wns substantial evidence thnt she nt-
rderline where It wns some structed the k|||er to vrsrt the vrctrm

wer ﬁ'lféc gr[r!ennesec va\}lf% a\(/jvhlrsc Strf]le dIEfenhdnS 8f gethed t commit the r&lanrAe| rI&nr% r%
times difficult fo determine whether prep-  intention heing thnt there would he’ fos Im nskn

eirrr%trrloﬂ %% %ﬁemg‘cltconmcr”s]t?mlgrrr]tcoomteEnerrErt deerr?ge rt}etr\?vleie“n rttsrguhrI(I)efrtrnurrsrlI trhredvrcc(trrnl f - Thomas, 825 P4 1132 (Alén Evrdednge suffrcrent to 532u) port con-
0 thnt nn attempt Rac hern committ d, hhus Td pgt he k|||er A osrtron Whe[g gdrctment?har mr% nttemrPted npe |ctrop —See cC nro v, Slnte; 077 1\2d

SN V., Unrted Stn

e would né closer to t evr |m nnd coul citin pe stntute 1258 (Alnnkn C1.” App  1981).

iggﬁnn v, Stite. 450 hed PGS (Alnsin more readyly kill him, the killers visit SUTCIEN? e Stne v, Thomas, 525 onvrctron reversed because nt In-
e re aratron tn commrt n crime.  with the victim, nt defendants drrectron PZAﬁ 1092 d\lishkla 19771% nss o icient c lenrc. — See Drawer v
not fol ran overt net done toward  wns the orngo n direct, r1nequrvoca| ne fel emptd i Ppt g v%ns( 0”51598 ? 128 |2d 645 (Alnskn Ct App
iy °°mr9"'ssr!° i t”"ts?r"?s"t“feA”r” [ Lot 1he oM, of e e o amendment — Under the Inw 16 it & ndantsconviction of attempted
KTPh DA g U eyl Anskn criminnl ntent nng n prepgrntion o comm g (o0 e 19 et 5 ron Ak o MR o SR
When ones netn were ofs ch aprelh.il- — mit this crime. liphnm v; Stnte, 571 P.2d section became effective, nttempted kid- Prrn wns reversed, where evidence show
My ANEAMe 30 hs 10 GoAsttuln meEe o GSl%AF L 19775 cert, den §4SG Us, nnpping wns unquestionably n ciss A fel- Hint he Wi Irnotes fo nn erdht enr
nrntion forthefcotrtrtcmftdnl_tlodhcrrme |hete 19.'08 S 4G, 50 L Ed 2d 410 ?A?hsl?n |8{HIHE) Vlgﬂle 93 P.2a 800 to k?rlrrrl h?rnmesta I|ts(he8 t())rrsgrrhrnenenrrr]rl
\év7nls BnZ%“(% OAT ekmp1977rn Cnerp Vd nrrlg Fnctunl ugiossllillv ent Attempted |rstde(r;ree xexunl ns. gaged In prepnntor condu nnd not H?nt
436 U'S_ 910, 98°S. Ct 2243 S L0 o neior — Ametun, i rrt/ﬁossr d‘%f hrch nnult — Af the ver east n defe pdnnt o0k Suninntihl step foward soxunl
Jtd [1978). wns not nppnrent o the hetor nt the time must have formed ns ecific Intent lo en-  contact |th thF d(rrl S |||van y. Shnte.
Question of degree. — Whether m'  should not. ns n matter of R “Crh innuinto ga e N exua enetr PO Jrorder 0 b? 7 P.20 6] % . |0HB),
tnken or done in. contemplnlrnn of the him from convrc ion for it Htrn the Sgl(ﬁe i 2% thsem Irst 99” <<9XU” Snme offe A %bpu[j
dmemindeetiies G J G s | s e ST e i R
Whethertheywere sufficiently closeto'the ~ "Empty pocket doctrrne - See Five-year presumptive run'enco for offense“forml Ing purpose*. Drookim

10 n



§ 1131110 Alaska Statutks § 1131110

V. Stnte, QIO P.2) 12 (/' skn UL App.  opinion of the ?,untofthe defendnnt or nn
wm. | . nigiiment relating to n defendant's need

Conwgtlon nnd sentence upheld, —  fof ér tment were mp[_l’oggrég] fml(n'
See An r?Jko v. Sinte, 095 T'2d 210 vited. Potto v. Sinte, .20°385 (Alnskn
(Alnnkn CI. App. 19053' Ct. App 19R5).

Convlctloiin reverséd beenuRc of er-  Sentence  Under former AS 1L*
roneous Jury luslrictfon. — Convic-  11.410(h) nnd thin flection held exBen-
Pon* fni nttemdpteéi xoxinl nMMIIl it Tl\./e. — See Hnlhouse v, State, 087 P.2d
irst decree nnd ki naOpLng were reversed  [lfiG tAlnskn Ct Apé) [9H4).
hecniinc of nnennneoun ,ur){ irmtrUctien ciltence  held 'excessive. — See
nn ncdtunl nnnnult_in the first decree con- Eansen v, Stnte, 057 P.2d 802 (Alnskn Ct.

cernlng consent, The correct stndntd Is pR 108 Nichalson v.Stne. 050 P.2d

whether tim defendnnt recklessly dinrc-
nrded tho victim's lock 0? Xonsen ZO&BMnskn Cl. App, 1982): Pnlterson v.

S 1 . App,
flfoter v. Stnte, 084 P.2d 130 (Alnskn Ct. Sltnte,. 132 I>>.29 1%)2 (Alnskn Ct. Af .

App. 1084). ) n v. Stnle, 709 P.2d 457
é)emen e upheld. — See Howie v. (Alnnkn Ct. )

tnte, 494 P.2d 800 (Alnskn 10721  Staled In

Benrmnn v. Stnte, 513 P.2d 202 (zAlnsk
~ilmhnm v. Stnle, 571 P.
197QOC%rt, denied, 430 8.8 91

LI
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. P
79): Tinmil v. Stole, 0
n 1980); Travelatcnd
p2d 191 EAInskn 198
nceker v, Stnte. 739 P.2d 1310 (Alnnkl

) p
r nttempted first de?ree @

=

=

S

er upheld. — See Stancl v. Stnle,

24 918 SAInskn 1930).. .
Conviction 0f nttempted firnt-dcgrep V. S

sexunl nssnult nffirmcd. — ConviCtion L n

of nlterr —d sexunl nsnnult on the first (7A|n kn Ct. Ap

ge ree & .cr AS 1141410 m it rend Inke 1

ore tlie. 1983 amendment nnd this section  dn

wns affirmed. Sexunl eh{w ea hnsgd mn - App.

non ¢onsr osufnl cnitnl !fr]e ourslo_ ({n({t A0|3n )

require proof of n specific sexunl intent:

nn% P}InEn eroi- wns no? e_stabllsﬁed Ko LS

though the prosecutor's expressions which ~ CT. A {) 19

might hnve boon construed ns n personal  P.2d Al

-
=3
=025
=
=52
== =

=
Y 9r)
S ot

—~>305, -3

BES=P =

See. 11.31.110. Solicitntlon. (a) A person commits tlie crime of
solicitation if, with intent lo cause nnother lo engage in conducl con-
stituting a crime, the person solicits the other tn engage in that con-
duct.

h) In a prosecution under this section,

1) it is not a defense

A) that the defendant belongs to n clnss of persons who hy defini-
tion nre legally incagable in nn individual capacity nf committing the
crime thnt is the object of the solicitation; or

(it) that a person whom the defendant solicits could not he guilty nf
the crime Imt is the object of the solicitation;

2
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(2) it is nn nffirnmlive defenso limt tho defendant, under circum-
stances manifesting n voluntary nnd complete renunciation of the
defendant's criminnl intent, after soliciting another person lo en aPe
in_conduct constituting a crime, prevented the commission of tlic
crime.

c) Solicitation isn o _ B

1) class A felony if tiro crime solicited Isnil unclinssified felony;

2) chnss B felony if the crime solicited is n clnss A felony;

3) cInss C felony if the crimo solicited is n class Il felony;

4) class Amisdemeanor iT the crime solicited is a class C felony;

(5) class B misdemeanor if the crime solicited is n clnss A or class I
misdemeanor.

id) Il the crime solicited is on unclnssified crime described in a stale
law which is nol pari of this title and no provision for punishment of n
solicitation to commit, the crime in specified, tlic punishment for the
solicitation is imprisonment for n term of not more thnn hnlf the
mnximum Period prescribed ns punishment for the unclnssified crime,
or o fiuo of not more than hnlf the maximum fine prescribed ns pun-
ishment for lie unclassified crime, or both. If the crime solicited is
punishable hy an indeterminate or life term, tho solicitation is a class
A felony. (§ 2 cli IGG SLA 1978; am § 2 cli 102 SLA 1980;am § 1l cli
45 SLA 1982)

Cross references. — For irginintivo  Legislative historg reportN. — For n
Eurpose of cli. 45, SLA 10(12, see’8 1. ch. report'on Chnpter 102. SLA 19811 I1ICS
5, SLA 1082, In the Temporary nnd Spe-  CKSIL 511), see 1080 Resole Jourim! Sup-
cinl Acts; for tegnl nccor liability Imscd'on  pleincnt, No. 44, Mny 29, 1980. nr 1080
the conduct of inotlie, anil complicity, sec Ilnuse doumnl Supplément, No. 70. Mo’
AS 11.16.110. 2C, 1980.

NOTES TO DECISIONS

Former Irm construed, — See gAlnskn 19771, cert, denied, 4,% U S 910,
MrConkey v Sinte, 504 P.2d 823 &Alnskn 8 S. Ct. 2216, 56'1,. Ed 2d'410 él978*
1072): Cosr.dl v. Slnte, 645 P.2d 219 Quoted in Sullivan v. Stole, 7CII I'2d
Alnskn Cl A%) I9H2I." (Decided under 01 {Alnnkn Ct. App. 1988).
ormer Af, 11.10.070.1, ) Clled In Hoover v. Sinle, G41 ' 2,11253

Urn contracting with anather to kill g—\lnnkn Ct, App. 19321: PS, v, Stnle, 055
0 third pernon wns gullly nfane_mPted 2/ 1119 gﬁ‘lnnkn Ct, App. 1082); Monroe
flrst-dquree_ murdef, not_solicitntlon. v. Slnfe. 752 P.2d 1017 (Alnnkn'CI App
— See Urnlinm v. Sinle, 571 P2d 631 1088).

See. 11.31,140. Multiple convictions burred, (a) it ia not n de-
fense lo n prosecution under AS 11.31.100 or AS 11.31.110 thnt the
crime that is the object of lire attempt or solicitation wns nctunll)
committed pursuant to the attempt or no,;citntion.

(b& A pernon mny not he convicted of more than one crime defined
by AS 11,31.109 or AS 11.31.110 for conducl designed to commit tir
culminate in commission of the snme crime.

13
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(c) A person mny not lie convicted on the hnsis or the same course of
conduct of both ﬁ) n crime defined hy AS 11.31.100 nr 11.31.110; nnd
(2) the crime thnt is the object or the nttempt nr solicitation,

éd) This section docs not bar inclusion of nmltipl. counts in nsingle
indictment nr information charging commission ofn crime defined by
AS 11.31.100 or 11.31.110 nnd commission of the crime thnt is tho
object of the attempt or solicitation. (5 2 ch ICG ShA 1978)

NOTES TO DECISIONS

Consﬁllrncy In He nrmo offense. —  Tlio m-merger rule means Hintn defm-
The crime of conspirac generally re- riant can |k* cnnvicterl of both conspiracy
nrdcd nnn ecpnmte ofTense from the nub-  nnd the object of the cons |rac One roo
tnntive crime that Intlio object of the con*  nun agvanced for thin sP ial treatment »f
nplrncy Unlike the other preliminnry of. conrplrncy nn n separately puuinhnt. Ie of-
feliBcs 0 attemn?t nnd_solicitation, censp#w (? S0 r&tmtconrpkgn lirin een arded
ncy dogs not merge into n conviction ' for ,U, CrJyy tne oa V.

B9 1<t 1082 (Alnskn Togj" V- SFle-GM - 10Ra (A'””k" 1980)

Sec, 11.31.1G0. Substnnlivc crimes involving nttempt or solici-
tation. Notwithstanding AS 11.31.HOld),

(1) n person mny not he charged mder AS 11.31. 1%10 ir the crime
allegedly attempted by the defendant. is defined in such a wny thnt on
attempt to engage in the proscribed conducl constitutes commission of
the crimo itself;

(2) n person may not be charged | under AS 11.31.110 if the solicita-
tion in question is defined as a specific crime under oilier provisions of
law. € 2 ch 16G SLA 1978)

NOTES TO DECISIONS

Cited ]JlStunrtv Sinle, G98 P 2d 1218
(Alnnkn CI. App. 1985).

Chapter 35. Abandonment and Nonsupporl.

Wecpenlod, § | ch .79 SLA 1970 nnd § 21 ch 100 SLA 1978. For
current, Inw on desertion nnd nousupport 0f n minor, sec AS

1101100 - 1101.120.1

Criminal Law

Chapter 30. Failure to Permit Visitnlion with
Minor Child.

IRepenled, § 21 cli 100 SLA 1978. For current Inw, see AS
11.01.120.1

Chapter <0. Crimes Against Mornlity nnd
Decency.

Illepenlcd, § 21 ch 106 SLA 1978. For current Inw, see AS
11.01.130, 11.01.NO. AS 11.01.110, 11.01.130,
11.01.140 nnd AS 11.00.100 — 11.60.100.1

Chapter 41. Offenses Against the Person.

Article
H0m|C|de (55 11.-11.100 — IHI. Hog ‘

L

2. Asmult nnd Reckless Endlnln er];ncn 5 11 1411 1O bir L 141 215%)70
1 SUSTEPRIRE, K0 RSIQCIE THeTerergy fiy 14 )
0. Robbery, Extortion, nnd Coercion (55 11. 41 600 — 11.41.G30)

Crosn. references, — For provisions  sonable cnuse to believe that the person
authorizing arrest without warrant In cer-  has commtted a crimo under Ibis clinpter.
tain canes whero tho police officer lias rea-  roe AS 12.25. 030?[1

NOTES TO DECISIONS
( A%HEH I{b&ﬁucli v. Stnte, G33 P.2d 1000

Article 1. Homicide.

Section o Section

100. Murder in tiro first degree 130. Cr|m|nn|| negligent homicide
110. Murder In tho ecrond degree 135, Multiple t?

116. Derenses to murder 140. Dcf|n|||on

120. Manslaughter

Colintern| references. — 41 Am.Jur. Wimt nmounts lo participation in homi-
Homicide, 5 1 et seq. mdeon part ofone not the actual perpetra
0 CJ.S., Homicide, 4 1 et seq. tor, who was prenenl Wlthout preconcert

Homicide by wanton or rcckler-s use of  or conspiracy, 12 AIR 2

firearm Wlth ut expicss Intent to Inflict
3P ALR 1654, Intoxication as reducmg hnmludc from

in
hOﬂIKIdC or nssnn‘* in_attempting to K}u&d%r 50 mansiaughter. 12 ALR HIE M
prevent elopement, 8 AIR 00 Responsibility of persons participating
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Ch. 13

the assessment of the civil penalty shall be deter/
mined de novo, and shall include the right of a trip
by jury, the right to counsel, and the right/
confront witnesses. The facta of the violation shall
be proved beyond a reasonable doubt

Civil action

(h) If an individual does not request /hearing
pursuant to subsection (e) of this section and the
Attorney General issues an order pursuant to such
subsection, or if an individual does not under sub-
section (g) of this section seek judicial review of
such an order, the Attorney General may com-
mence a civil action in any appropriate district
court of the United States for the purpose of
recovering the amount assessed and an amount
representing interest at a rat/c mputed in accord-
ance with section 1961 of Title 28. Such interest
shall accrue from the expiration of the 30-day
period described in subs/tion (g) of this section,
in such an action, the/decision of the Attorney
General to issue the order, and the amount of the
penalty assessed by the Attorney General, shall not
be subject to review/

Limitation
(i) The Attorney General may not under this
subsection commence proceeding againBt an indi-
vidual after me expiration of the 5-year period

beginning or/the date on which the individual alleg
edly violatpu subsection (a) of this section.

Expungement procedures

(j)) The Attorney General shall dismiss th/pro-
ceedings under this section against an individual
upon application of such individual at a/y time
after the expiration of 3 years if—

(1) the individual has not previous# been as-
sessed a civil penalty under this secnon;

(2) the individual has paid the assessment;

(3) the individual has complied/with any condi-
tions imposed by the Attorney general;

(4) the individual has not been convicted of a
Federal or State offense relating to a controlled
substance; and

(5) the individual agre/ to submit to a drug
test, and such test shoxvs the individual to be
drug free.

disposition under this sub-

ed by the Department of
urpose of determining in any
g whether the person quali-
fied for a civil ty or expungement under this
section. If a is expunged under this subsec-
tion, an individual concerning whom such an ex-
pungement has been made shall not be held there-

A nonpublic record of
section shall be re'

Justice solely for the,
subsequent proa

DRUG ABUSE PREVENTION AND CONTRQL

21 5848

after under any provision of law to be guilty of
perjury, false swearing, or making’a false

ment by reason of hiB failure to recite or

edge a proceeding under this section 0j>43ie results
thereof in response to an inquiry pme of him for
any purpose.

(Pub.L 91-613, Title Il, § 406~fonnerly Pnb.L 100-690,
Title VI, } 6486, Nov. 18, 1988, 102 Stat 4384, renumber-
ed and amended Pub.H0i-647, Title X, § 1002(gXl), (2),
Nov. 29, 1990, I0"Bfet 4828.)

Editorial Notes
orliloni. A prior section 405 of Pub.L.
Olpotf}, Title 11, Oct. 27,1970, 84 Stat 1266, was redesig-
ated section 418 by Pub.L 101-647, } 1002(a)(1). See
Section 859 of this title.

§ 845 Transferred to § 859
8 845a. Transferred to § 860

§ 845b Transferred to § 861

8 846 Attempt and conspiracy

Any person who attempts or conspires to commit
any offense defined in this subchapter shall be
subject to the same penalties as those prescribed
for the offense, the commission of which was the
object of the attempt or conspiracy.
(Pub.L 91-613, Tide II, } 406, Oct 27, 1970, 84 Stat
1266, amended Pub.L 100-690, Tide VI, 5 6470(a), Nov.
18, 1988, 102 Stat 4377.)

s 847. Additional penalties

Any penalty imposed for violation of this sub-
chapter shall be in addition to, and not in lieu of,
any civil or administrative penalty or sanction au-
thorized by law.
(Pub.L 91-613, Tide Il, § 407, Oct 27, 1970, 84 Stat
1266.)

8 848 Continuing criminal enterprise

Penalties; forfeitures

(a) Any person who engages in a/continuing
criminal enterprise shall be sentenced'to a term of
imprisonment which may not be toss than 20 years
and which may be up to life imprisonment, to a fine
not to exceed the greater of that authorized in
accordance with the provisions of Title 18, or
$2,000,000 if the defendant is an individual or
$5,000,000 if the defendant is other than an individ-
ual, and to the fiwfeiture prescribed in section 853
of this title; exedpt that if any person engages in
such activity .after one or more prior convictions of
him undepAis section have become final, he shall
be sentenced to a term of imprisonment which may
nothe less than 30 years and which may be up to

Comptota Annotation MatarUlt/sM TItI> 21, U3.CJL

im



CONSPIRACY

ig*u 98 Stat 2031, as amended, set out as a note under
3551 of this title.

Caonspiracy, tO commit offense or to de

3871 fraud United States tp :
O more.persans e eitherto ¢
o N e ?Er S
ay manner or for an o on of MOe 0
such personsd an eo ect of the
nsprrac |ne ore than
§o 000 Of rmpnsone no more an Ive years, or

,h
how ver th nse the commission of
which rst ec?r}sonrrac IS'a misde-
or on unrs ment fOr such conspirac
cee emaxrmum punishment provid-
rsuc misdemeanoar.

Revision NOras

Based on title 18, U.S.C., 1940 ed., 8§ 88, 291 (Mar. 4,
1909, ch. 321, § 37, 35 Stat 1096; Mar. 4, 1909, ch. 321,
5 178a, as added Sept 27, 1944, ch. 425, 58 Stat 752).

This section consolidates said sections 88 and 294 of
title 18, U.S.C., 1940 ed.

To reflect the construction placed upon said section 88
by the courts the words "or any agency thereof’ were
inserted. (See Hnas v. Henkel, 1909, 30 S.Ct 249, 216
US. 462, 54 L.Ed. 569, 17 Ann.Cas. 1112, where court
said: "The statute is broad enough in its terms to include
any conspiracy for the purpose of impairing, obstructing,
or defeating the lawful functions of any department of
government” Also, see United States v. Walter, 1923,
44 S.Ct 10, 263 U.S. 15, 68 L.E<L 137, and definitions of
department, and agency in section 6 of thi3 title.)

The punishment provision is completely rewritten to
increase the penalty from 2 years to 5 years except where
the object of the conspiracy is a misdemeanor. If the
object is a misdemeanor, the maximum imprisonment for
a conspiracy to commit that offense, under the revised
section, cannot exceed | year.

The injustice of permitting a felony punishment on
conviction for conspiracy to commit a misdemeanor is
described by the late Hon. Grover M. Moscowitz, United
States district judge for the eastern district of New York,
inan address delivered March 14, 1944, before the section
on Federal Practice of the New York Bar Association,
reported in 3 Federal Rules Decisions, pages 380-392.

Hon. John Paul, United States district judge for the
western district of Virginia, in a letter addressed to
Congressman Eugene J. Keogh dated January 27, 1944,
stresses the inadequacy of th" 2-year sentence prescribed

by existing law in cases where the object of the conspir-

acy is the commission of a very serious offense.

The punishment provision of said section 294 of title 18
was considered for inclusion in this revised section. It
provided the same penalties for conspiracy to violate tho

provisions of certain counterfeiting lawB, as are applica-

ble in the case of conviction for the specific violations.
Such a punishment would seem <

desirable for all con-

A Arotation Matenie™
Gy i

18 8373

spiracies as for such offenses as counterfeiting and trans-
porting. stolen property in interstate commerce.

A multiplicity of unnecessary enactments inevitably
leads to confusion and disregard of law. (See reviser’s
note under section 493 of this title.)

Since consolidation was highly desirable and because of
the strong objections of prosecutors to the general appli-
cation of the punishment provision of said section 294, the
revised section represents the best compromise thet could
be devised between sharply conflicting views.

A number of special conspiracy provisions, relating to
specific offenses, which were contained in various sec-
tions incorporated in this title, were omitted because
adequately covered by this section. A few exceptions
were made, (1) where the conspiracy would constitute the
only offense, or (2) where the punishment provided in this
section would not be commensurate with the gravity of
the offense. Special conspiracy provisions were retained
in sections 241, 286, 372, 757, 794, 956, 1201, 2271, 2384
and 2388 of this title. Special conspiracy provisions were
added to sections 2158 and 2154 of this title.

F72 Conspiracy to impede or Injure officer
IT two or MOrR persons n any tate, Terr {tory/
0SSESSI n Ic consprr

e I rm ion, or threat. an rsgm\fen
lance undﬂp q %n%nrﬁ i ) fe)rcp g
earar Sr % &flcgjre{ hereof? éra[‘o ingpeqn dfzh

the Uniteq. States to leave the
re hiS uresasan rcer ere lre

ace ormed, or 10 | rso to
ﬁer at ounto Iavr??rl e0 tp
U ﬁ rIe en Iaw

Mrge nereo brt ornjure % as
dschioe of rug rng eu g sucw
SoNS aﬁ%?r P nol more oF TMTEs

oned no moret an SIX years, or

Revision Nc

3ased on title 18, U.S.C., 1940 ed., § 54 (Mar. 4, 1909,
ch. 321, § 21, 35 Stat 1092).

Scope of section was enlarged to cover all possessions
of the United States. When the section was first enacted
in 1861 there were no possessions, and hence the use of
the words "State of Territory” was sufficient to describe
the area then subject to jhic jurisdiction of the United
State . The word "District" was inserted by the codifiere
of the 1909 Criminal Cote.

§ 373 Solicitation to commit d crime of vio-

gWhoevr wrth rnte tthat other er on en-

ga I conguct cons
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CRIMINAL INSTRUCTIONS

8.05A CONSPIRACY ELEMENTS

The defendant is charged in [Count of] the
indictment with conspiring to ‘n violation of
Section of Title of the United States

Code. In order for the defendant to be found guilty of
that charge, the government must prove each of the
following elements beyond a reasonable doubt:

First, [beginning on or about and ending
on or about ] [starting sometime before
] there was an agreement between two or more
persons to commit at least one crime as charged in the
indictment;
Second, the defendant became a member of the
conspiracy knowing of at least one of its objects and
intending to help accomplish it; and

Third, one of the members of the conspiracy per-
formed at least one overt act for the purpose of carry-
ing out the conspiracy, with all of you agreeing on a
particular overt act that you find was committed.

I shall discuss with you briefly the law relating to
each of these elements.

A conspiracy is a kind of criminal partnership—an
agreement of two or more persons to commit one or
more crimes. The crime is the agreement to do some-
thing unlawful; it does not matter whether the crime
agreed upon was committed.

For a conspiracy to have existed, it is not necessary
that the conspirators made a formal agreement or that
they agreed on every detail of the conspiracy. It is not
enough, however, that they simply met, discussed mat-
ters of common interest, acted in similar ways, or
perhaps helped one another. You must find that there
was a plan to commit at least one of the crimes alleged
in the indictment as an object of the conspiracy.

One becomes a member of a conspiracy by willfully
participating in the unlawful plan with the intent to
advance or further some object or purpose of the con-
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OFFENSES UNDER TITLE 18

spiracy, even though the person does not have full
knowledge of all the details of the conspiracy. Fur-
thermore, one who willfully joins an existing conspira-
cy is charged with the same responsibility as if that
person had been one of the originators of it. On the
other hand, one who has no knowledge of a conspiracy,
but happens to act in a way which further.. some object
or purpose of the conspiracy, does not thereby become a
conspiratoi. Similarly, a person does not become a
member merely by associating with one or more per-
sons who are conspirators, nor merely by knowing of
the existence of a conspiracy.

An overt act does not itself have to be unlawful. A
lawful act may be an element of a conspiracy if it was
done for the purpose of carrying out the conspiracy.
The government is not required to prove that the
defendant personally did one of the overt acts. Once
you have decided that the defendant was a member of a
conspiracy, the defendant is responsible for what other
conspirators said or did to carry out the conspiracy,
whether or not the defendant knew what they said or

did.

Comment

Proof of an overt act is not ex resslg required by every
conspiracy statute. See, eg. 18 US.C. § 1 51(&8 §Cons Iracy to
Interfere with Commerce by Threats or V|o|enceC), 1962(d) (Con-
spiracy to Engage in Racketeer Influenced and Corrupt Organiza-
tions), § 2384 (Seditious Conspiracy); 21 U.S.C. § 846 (Consplracg
to Possess a Controlled Substance with Intent to Distribute), § 96
(mConspiracy to Import or Export a Controlled Substance). "The
overwhelming weight of authority now holds that proof of an overt
act is not necessary to charge and convict on conspiracy [where
the statute does not require 1t].” United States v. Savaiano, 843
F2d 1280, 1294 (10th Cir.), cert, denied, 109 S.Ct. 99 (%988).
However, Ninth Circuit_law s to the contrary. See United States
V. Mclchar-Lopez, 627 F.2d 886, 890 (9th Cir.1910).

A court, in making a preliminary factual determination under
Rule 801(dX2XE), may admit hearsay statements offered on the
existence of the conspiracy and the 'membership of the speaker

M Oyl O. 109Ed—5 113



CRIMINAL INSTRUCTIONS

and any persons discussed in the statement. Bourjaily v. United
States 483 U.S. 171 (1987),

Venue lies in the district in which the conspiracy was entered
or in .any district in which there was an overt act, Hyde &
Schneider v. United States, 225 U.S. 347 ( 1912% |89gv Bolfon, 53
F.2d 158 (9th Cir.1931), cert, denied, 285 U 1932).
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OFFENSES UNDER TITLE 18

8.05B MULTIPLE CONSPIRACIES

You must decide whether the conspiracy charged
in the indictment existed, and, if it did, who at least
some of its members were. If you find that the conspir-
acy charged did not exist, then you must return a not
guilty verdict, even though you may find that some
otner conspiracy existed. Similarly, if you find that
any defendant was not a member of the charged con-
spiracy, then you must find that defendant not guilty,
even though that defendant may have been a member
of some other conspiracy.

Comment

Absent variance between the allegations of the indictment
and the evidence presented, there is no need to instruct the jury
on the issue of multiple conspiracies. United States v, Zemek, 634
F.2d 1159 (9th Cir.1980), cert, denied, 450 U.S. 916 (1981); United
States v. Mayo, 646 F.2d 369, 370 (3th Cir.), cert, denied, 454 U.S.
1127 (1981).” But where there is variance, eg., where the indict-
ment charges a single conspiracy and the evidénce indicates two or
more possible conspiracies, a multiple consialracg/ instruction i
proper.  United States v. Perry, 550 F.2d 524, 533 (9th Cir.), cert
denied, 431 U.S. 918, 434 U.S. 82781977) gScmnFq United States .
Varelli, 407 F.2d 735, 746 (7th Cir.1969). Failure to give a
multiple conspiracy instruction if none is requested doés not
amount to plain error United States u. Krasn, 614 F.2d 1229, 1235-
36 (9th Cir.1980).

In cases where the conspiracy charged involves only two
persons, it is useful to instruct the jury that should it find either
conspirator not %unt)é of conspiracy it"must acquit both. = United
States v. Coven, 662 F.2d 162, 173 &Zd Cir,1981), cert, denied, 456
U.S. 916 (1982); see also United States v. Glickman, 604 F.2d 625,
631-33 (9th Cir.1979), cert, denied, 444 U.S. 1080 (1980).



CRIMINAL INSTRUCTIONS

8.05C CONSPIRACY—KNOWING OF AND
ASSOCIATION WITH OTHER
CONSPIRATORS

A conspiracy may continue for a long period of time
and may include the performance of many transactions.
It is not necessary that all members of the conspiracy
join it at the same time, and one may become a member
of a conspiracy without full knowledge of all the details
of the unlawful scheme or the names, identities, or
locations of all of the other members.

Even though a defendant did not directly conspire
with [the other defendant] [or] [other conspirators] in
the overall scheme, the defendant would, in effect, have
agreed to participate in the conspiracy if it is proved
beyond a reasonable doubt that (1) the defendant di-
rectly conspired with one or more conspirators to carry
out at least one of tho objects of the conspiracy, (2) the
defendant knew or had reason to know that other
conspirators were involved with those with whom the
defendant directly conspired, and (3) the defendant had
reason to believe that whatever benefits the defendant
might get from the conspiracy were probably depen-
dent upon the success of the entire venture.

It is no defense that a person’s participation in a
conspiracy was minor or for a short period of time.

Comment

A person may he a member of a cons?iracy even though the
gerson does not know all of the ur?ose of the conspiracy. . United
tates v. Escalante, 637 F.2d 1197, 1200 (9th Clr.%, cert, denied, 449
U.S. 856 (1980); United States v. Kearney, 560 F.2d 1358, 1362 (9th
Cir.), cert, denied, 434 U.S. 971 (1977).

A single conspiracy can be established even though it took
place durlnq a Iongb périod of time durln_? which new” members
joined and old members dropped out. United States u Green, 523
F.2d 229, 233 QZd Cir.1975), cert, denied, 423 U.S. 1074 (1976). See
also United States v. Thomas, 586 F.0d 103, 132 r&9th Cir.1978)
United States V. Peer 550 F.2d 524 (9th Cir.), cert, denied, 431
US. 918, 434 U.S. 827 (1977)
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OFFENSES UNDER TITLE 18

8.05D WITHDRAWAL FROM CONSPIRACY

Once a person becomes a member of a conspiracy,
that person remains a member until that person with-
draws from it. One may withdraw by doing acts which
are inconsistent with the purpose of the conspiracy and
by making reasonable efforts to tell the co-conspirators
about those acts. You may consider any definite, posi-
tive step that shows that the conspirator is no longer a
member of the conspiracy to be evidence of withdrawal.

The government has the burden of proving that
the defendant did not withdraw from the conspiracy
before the overt act—on which you all agreed—was
committed by some member of the conspiracy.

Comment

It is proper to instruct that continued participation in a
con_splrack is presumed unless there is evidence of withdrawal.
United States v. Krasn, 614 F.2d 1229, 1236 (9th Cir.1980). See
also United States v. Basey, 613 F.2d 198, 202 (9th Cir.1979), cert,
denied. 446 U.S. 919 (1980).

~If requested, an instruction on the government's burden of
dis oying withdrawal should be given. ~United States v. Read,
658 F.2d 1225 (7th Cir.1981). See generally Instructions 1.03, 3.02,
supra, and Comments,

~In the absence of a statute of Limitations defense, do not use
this instruction if the conspiracy charged ir the indictment re-
quires  proof of an overt act charged, since the crime isi nplete
upon entermg_mt_o the conspiracy. If the statute of limi. ons is
a defense, this instruction should be modified to require the
government to disprove withdrawal before the limiting date.
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CRIMINAL INSTRUCTIONS

8.05E CONSPIRACY—PINKERTON
CHARGE

Each member of a conspiracy is responsible for the
actions of other members performed during the course
and in furtherance of the conspiracy. If one member of
a conspiracy commits a crime in furtherance of a
conspiracy, the other members have also, under the
law, committed the crime. Therefore, you may find
the defendant guilty of [e.g., distributing cocaine] as
charged in Count of the indictment if the
government has proved each of the following elements
b-yond a reasonable doubt:

First, a person named in Count of the
indictment [e.g., knowingly distributed cocaine];

Second, the person was a member of the conspiracy
charged in Count of the indictment;

Third, the person [e.g., distributed cocaine] in fur-
therance of the conspiracy; and

Fourth, the defendant was a member of the same
conspiracy.

Comment

_The Pinkerton Charge derives its name from Pinkeru . v.
United States, 328 U.S. 640 (1946). "[A conspirator] is liable for
the acts of his co-consglrators though he was not aware of the
erformance of those acts, nor even of the existence of the actors.’

ernandez V. United States, 300 F.2d 114, 122 (9th Cir.1962). If
warranted by the evidence, additional language may be added to
the instruction to inform the jury that a conspirator may not be
convicted of a substantive offense"commit.ed by a co-conspirator if
commission of the offense could not be reasonably foreseen as a
necessary or natural c_onseguence of the unlawful agreement. See
United States v. Roselli, 4"2 F.2d 879, 894 n. 25 (9th Cir.1970), cert,
denied, 401 U.S. 924 (1971).
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FISCAL NOTE
STATE OF ALASKA BILL NO: SB 19
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Ptihlin Safety

Title: An art relating tn the crimp.. BRU: Alaska State Troopers

nf cnnsniracy. Component: LCriminal Investigation. Bureau
Sponsor: Rpnarnr Halfnrrl

Requestor: Senator Halford COMPONENT SERIAL NO. 830

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0- -0- o o, -0- -0-
REVENUE FUND -0- -0- -0- -0- -0- -0-
SOURCE:

FUNDING: (Thousands of Doliars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY 93) impact: 5

ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: Francis C. Allan Phone:
Division: Alaska State frnnners_ Date: 1131/93
Approved by Commissioner: Date: 1/ K /$3
Agency: Rirfiarri 1 Rnrtnn Dppf. nf PuhliC-Safp.tv
PREPARER TO PROVIDE ALL IR*WE{@IL,IJ'I“Q(%F_OMES TQ, G%YEW?IB'S%EGISLATIVE OFFICE
For fiff F . |EE Office
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Reviisian Bite: February 11, 1992 Depot. Affectad:

Ttk BRU: Sta_tfm.de Programs
conspiracy Carponent:

Soosr: Senator Halford

Renpestor: COMPONENT SERIAL NO.

ExqeendituresRavues: (Thousands of Dollars)
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPVENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

Corrections

CAPITAL
REVENUE FUND SOURCE:

(Thousands of Dolkars)
1002 Feckral Receipts
1003 GF Match
1004 GF
1005 G-/Program Recelpts
1006 GF/VHTIA

Other
TOTAL 365.0 365.0 365.0 365.0 365.0

POSITIONS:

RULL-TIME

PART-TIME

TEMPORARY

Estimate of currant yoar (FY33) impact $

ANALYSIS: (Attech a ssparate pege ifnecsssary)

See Attached Analysis.

Prepared by: Dana LaTour, Special Assis FFme: 465-3376
DMISIOT Data:  02-11-93
Aproved by Commissioner  Lloyd G. Rupp> Commi ss 1oner*-- P, Dtz 02-11-93
AEoy: Department of Corrections ~
PREPARER TO PROVIDE ALL DISTRIBUTION COF"ES TO GOVERNOR'S LEGISLATIVE OFFICE
For furtter distritution infomation &l tha Coverror™s Lepiskative Office
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FISCAL NOTE
SB 19: "An Act relating to the crime of conspiracy."”

Page 2

Data on the number of cases and average sentences for conspiracy
convictions 1is not available to the Department of Corrections
since this has not been a crime in Alaska in the past. However,
based on information obtained last session from the Department of
Law, Criminal Division, it appears likely that the conspiracy
statute would enable more effective prosecution of drug crimes Iin
particular. Since conspiracies to commit murder, or kidnapping
rarely occur, the impact on the Department is unpredictable.

The Department of Law predicts that the conspiracy law will
facilitate more effective prosecution of cases involving
multiple defendants and may encourage defendants to cooperate
with the State to get reduced charges. The result will be more
offenders sentenced for drug charges, rather than increasing
sentence length.

According to 1992 booking statistics, there were 203 offenders
incarcerated whose most serious charges were unclassified (10),
class A (10) and class B (183) Misconduct Involving a Controlled
Substance (MICS) offenses.

IT this bill results in a ten percent increase iIn convictions for
drug offenses about 20 additional cases will be added each year.
Since 90% of the relevant MICS offense are class B felonies, the
mean sentence length for a MICS B felony is used to calculate
additional bed days. Mean sentence length is 20.1 months.
Subtracting one-third of the sentence for statutory good time
results in time served of slightly over one year. Twenty
additional offenders serving one additional year would asult in
7300 additional bed-days per year.

Because populations within correctional facilities are already
exceeding emergency caps, it is assumed that these offenders will
either be placed in Community Residential Center (CRC) beds, or
that other offenders in the correctional centers will be
%isplaced and moved to CRC beds. The daily cost of placement is
50.

The calculation used in computing the cosc is:

7300 beds days per year x $50 per CRC bed = $365,000.



Fiscal Note
SB 19: "An Act relating to the crime of conspiracy."”

Page 3

The estimated costs are based on CRC beds since it is not
possible to predict when the increases 1in incarceration would
actually require adding more prison beds to the system. Cost of
placement in a correctional center is approximately $100 per day.

The current prison beds are full. The Department®s master plan
indicates a need to build between 500- 700 additional beds by
1996 1f other measures to reduce inmate population are not
addressed.

IT this bill results in any substantial 1increase in convictions
and prison sentences for offenses other that the 10% increase 1in
drug offenses described above, or i1f sufficient prisoners cannot
be diverted to community residential centers contract beds, then
the effect of this bill may be to add increasing pressure on the
already overcrowded correctional facilities.



FISCAL NOTE
- STATE OF ALASKA Bill No.

1993 LEGISLATIVE SESSION

Revision Date:
Title:

Department Affected:
BRU:

An Act relating to the crime of
conspiracy
Halford
Halford

Sponsor:
Requestor:

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES:
OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING

(Thousands of Dollars)
FY 94 FY 95
121.1 121.1

FY 96
121.1

FY 97
121.1

121.1 121.1 121.1 121.1

[IAPITAL

REVENUE
FUND SOURCE:

FUNDING:  (Thousands of Dollars)
1002 FEDERAL RECEIPTS
1003 GF MATCH
1004 GF
1005 GF/PROGRAM RECEIPTS
1006 GF/MHTIA
OTHER
TOTAL

121.1 121.1 121.1 121.1

121.1 121 1 121.1 121.1
POSITIONS:
FULL-TIME
PART-TIME

TEMPORARY

10
3.0

1.0
3.0

1.0
3.0

1.0
3.0

1.0
3.0

Estimate of current year (FY 93) impact; None

ANALYSIS: (Attach a separate page if necessary)

See attached
*7 17 /

C. S. Christensen lll, Staff Coun*>4//*./V//jf
Alaska Court System

/1
Prepared by:

Division:

Arthur H. Snowden, I, Administrative Director
Alaska Court System

Approved by:
Agency:

Components:

SB 19

Alaska Court System

& x-srxjrst JC;rCA( o'&cctyr Date:

Trial Courts
768
FY 98 FY 99

121.1 121.1

121.1 121.1

121.1 121.1

121.1 121.1

1.0 1.0
3.0 30

Phone: 264-8228
02/04/93

Date: 02/04/93

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agoncy(ies).

Rev 1/93
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Alaska Court System

Fiscal Analysis
SB 19

This bill creates a new crime of conspiracy to promote or facilitate a heinous offense.
Its purpose is to create a crime under which persons not presently prosecutable can be
prosecuted.

The Department of Law has not estimated the number of prosecutions which will result
from this legislation. When similar legislation was considered in 1987, the department
projected a need for two additional attorneys, a paralegal, and a secretary, indicating a
potentially large caseload. OPA has estimated that it will defend 25 co-defendants
charged as a result of this legislation, in addition to those co-defendants represented
by the Public Defender. Most of these co-defendants will be entitled to separate trials.
Experience in other states and at the federal level demonstrates that conspiracy cases
generally require extensive pre-trial motion work, and are more likely to go to trial than
other felony cases.

Page 2 of 3



Alaska Court System

Fiscal Analysis
SB 19

Personal Services
Pro Tern Superior Court Judge
Anchorage, 12 months

Pro Tern Superior Court Judge
Fairbanks, 6 months

Pro Tern Superior Court Juune
Juneau, 6 months

In-Court Clerk, Anchorage

Salary

$24,150

12,251

12,075

27,108

Benefits

$16,841

8,439

8,420

11,816

Total

$40,991

20,690

20,495

38,924

$121,100

Page 3 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 19
1993 LEGISLATIVE SESSION

Revision Date: February 5, 1993 Department Affected; Department of Law
Title: "An Act relating to the crime of Conspiracy.' BRU: Prosecution
Component: All

Sponsor: Senator Halford
Requestor: Senator Halford COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1003 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
FULL-TIME -0- -0- -0- -0- -0- -0-
mPART-TIME

TEMPORARY

Estimate of current year (FY93) impact
ANALYSIS: (Attach a separate page if necessary.)

Please see the attachad analysis. *

L | <=2L
Prepared by: Richard I. Peques, Director// Phone: 465-3672
Division: Administrative Seryjpes Diviylorr Date: February 5, 1993

Approved by Commissioner; Charfes E. Cole. Attorney General
Agency: Department of Law Date: February 5, 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 19
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

This bill creates a crime of conspiracy when two or more people agree
to commit a criminal offense and one of them does some act in furtherance of the
agreement. The bill extends the application of the conspiracy law to offenses
against a person under AS 11.41, punishable as unclassified or class A felonies,
and to offenses involving controlled substance, under AS 11.71, punishable as
unclassified, class A, or class B felonies.

The Department of Law believes there will not be a significant
increase in the number of cases due to the conspiracy law. Current law permits
prosecution of those who directly commit crimes, as well as those who are
accomplices (AS 11.16). Because our present accomplice law allows us to
prosecute people who aid and abet a criminal, it is unlikely that the conspiracy
law (which requires proof of an agreement to commit the crime) will result in
significantly more cases being prosecuted. Instead, the crime of conspiracy
will be added as another count in a case that would have been prosecuted anyway.

In those cases that cannot be charged under current law, the crime of
conspiracy will permit some additional cases to be prosecuted and some fiscal
impact could result, although there may be offsetting cost savings.

The major effect of the conspiracy law is to permit the introduction
of additional evidence in a trial. Thus the jury 1is permitted to hear, for
example, more evidence about the overall drug operation, rather than being
limited to evidence about specific drug sales on specific dates. The jury does
not therefore view those sales 1in isolation, but is allowed to see the "big
picture™, and the state"s case is made stronger. We believe that defendants
charged under the conspiracy law will cooperate with the state to try to get a
reduced charge, and therefore fewer trials will occur. Another potential cost-
savings iIs that multiple defendants charged with conspiracy will be able to be
tried 1in a joint trial, rather than separate trials as is usually the practice
now. Naturally the effects of any new law cannot be predicted with precise
certainty. However, conspiracy laws and stiff drug penalties are nothing new
in the rest of the country.

Png* _2_of J2_



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

130 Seward Street, Suite 400
Juneau, Alaska 99801-2105

February 5, 1993

SUBJECT: Sectional Summary of SB 19 (Work Order No. 8-LS0246\A)
TO: Senator Rick Halford

Attn: John
I-ROM: Jerry Luckhaupt™)6|"s>-

Legislative Counsel

You have requested a sectional summaiy of the above-described bill. As a
preliminary matter, note that a sectional analysis or summary of a bill should not be
considered an authoritative interpretation of the bill - the bill itself is the best
statement of its contents.

Section 1 of the bill creates AS 11.31.120, the crime of conspiracy. That section

would make it a crime for a person
(1) with the intent to promote or facilitate a serious felony offense;
(2) to agree with one or more other persons to engage in or cause that serious
felony offense; and
(3) an overt act in furtherance of the conspiracy is performed by one of the
persons involved in the conspiracy.
This section clarifies criminal liability for certain situations, provides affirmative
defenses that may be raised by the defendant, and defines "serious felony offense."”
Conspiracy is punishable as an unclassified, class A, class B or class C felony
depending on the classification of the crime that was the object of the conspiracy.

Section 2 of the bill amends AS 11.31.140(a) to provide that it is not a defense to
prosecution for conspiracy that the crime the defendant conspired to commit was
actually committed.

Section 3 of the bill amends AS 11.31.140(b) to provide only one conviction for
conspiracy, attempt, or solicitation is permitted for conduct that was designed to
commit the same crime.

Section 4 of the bill amends AS 11.31.140(d) permits a prosecutor to charge both
conspiracy to commit an offense and commission of the underlying offense.

L (serveces Section*)



Senator Rick Halford
February 5, 1993
Page 2

Section 5 of the bill amends AS 12.25.125(b) to provide that a person convicted of
conspiracy to commit murder in the first degree shall be sentenced to a definite term
of imprisonment of not less than five years and not more than 99 years.

GPLrpl
93-065.pIm
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U. S. Department of Justice
United States Attorney

District ofAlaska at Anchorage

Federal Building < u.s. courthouse FTS-868-507J
222 West 7th Avenue, #9, Room 253 Commercial: (907)271-5071
Anchorage, Alaska 99513-7567 FaxNumber: (907)2713HT

February 18, 1992

The Honorable Rick Halford
State Senate
Alaska State Legislature

Re: State Conspiracy Laws
Violent Crime, Drugs, Guns and Fraud
Law Enforcement Coordinating Committee

It is important that the Legislature enact conspiracy laws to
address violent crime, drugs, guns and fraud. This is an area of
criminal law that has been neglected by the State for too long.
Organized crime in Alaska must be adequately addressed.

Enclosed for your review is my article that was published in "The
Anchorage Times"™ this past Saturday. The article sets forth my
position on the need for State conspiracy laws.

It is vitally important for the welfare of the citizens of this
State and local law enforcement that conspiracy laws are enacted
this session. The laws should adequately address Alaska®a growing
organized complex criminal element.

Please do not hesitate to contact me if I may be of assistance. I
will be happy to meet with you. Your assistance and support is
greatly appreciated by law enforcement and all concerned Alaska

citizens.

Best Wishes.

WEVLEY WILLIAM SHEA
United States Attorney

WWS :kjm
Enclosure
cc: Chuck Farmer, Coordinator
Law Enforcement Coordinating Committee
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Alaska Chapter

Senator Rick Halford
Alaska Slate Legislature
Box V

Juneau, AK 99811

Dear Senator Halford:

FBINational Academy Associates

February 10,1993

The Alaska Chapter of the FBI National Academy Associates is once again
supporting SenatB Bill 19 (An Act relating to the Crime of Conspiracy).

Alaska's criminal Justioe system will be enhanced with passage of this bill. Law
enforcement In Alaska requires legislation which offers the ability through the judicial
system to prosecute those Individuals or groups involved with the crime of conspiracy.

| have spoken with Chief O'Leary from the Anchorage Police Department and
he 'absolutely" supports and concurs wfin this legislation.

We strongly support your efforts toward passage of SB 19,
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A laska A ssociation Chiefs of Police

February 4, 1993

Senator Rick Halford
Alaska State Capitol
Room 111

Juneau, AK 99801-1182

Dear Senator Halford:

On behalf of the Alaska Association of Chiefs of
Police | would like to express our support for
Senate Bill 19. For several years Alaskan law
enforcement has been united In i1ts request to the
legislature fora Statute dealing with the Crime

of Conspiracy.

There have been many serious felony crimes
committed over the years that may well not have
occurred If law enforcement had been able to
pursue the offenders utilizing a Conspiracy
Statute. Limiting conspiracy to serious felony
offenses only is a sensible approach that should
alleviate some past concerns.

IT we can be.of any assistance in the passage of
your bill please let me know.

President

RLO/1p



Anchorage Daily News Wednesday, February 10, 1993 BU

ITHE VOtCE OF THE TIMES
Without a headline, a major cocaine ring Is cracked

By WILUAM J. TOBIN dInDaddrtron %r Six gveteks Iatst Novgsrnhﬁg
Early on a frigid Saturday morning 2 1/2 and December, the indictment cha
wee sg 0, f ede?a la ents—ywrth staQe law BAH@ 9 rented g room.at a hotel in the Tail-
enforgemen agoncies partigipating — | A e oy another pce
om | ut pu |
Staorg eonestoorth 1ggest 0-ug busts " An- VO HOD MEAN AS  nto drlut g éaackages to mcregse the vol-
%drdntr/ead anything about it in die CHARAcTeftizgD  Ume available for street sales.

In settrn up the crack houses, the in-
3Y E£XUSEF.AHCE drctme tc% ggs thre lJréremrses omd be

Not a word was Bublr hed about the
org led, inc rPrngo Irearms,

raids on three hano ts Where 10 accused OR MIRWOI- % Theans of %on ucli

crac cocaine dealefs were arrested an crack cocaine

ere Was notgm? e abouta ed EXQTENAENT? sales esta lished. sarch as reatrng ass

era graHdN ury Indic ntt at cha] th rotr slot 1n a door sp that ¢ stoppers

menand five ‘women — were wauld”exc ange money for drugs without
arrested that Saturda mornm and six gaining entry.

The were sophisticated operations, fed-

others — with a whole series ffederal e
c Lnes r ngrn% ?m consgrracy,d o J eral a%ents said, and rncIHded the use of a
the’use of firearm art o g communications system that involved elec-

83 sles : %“Vrleleesrr o%enra)trnqsg ?Cirthcgg?tlln trrogrrg pagers and at least one cellular tele-
gy P o e ey ey
mgdjea%vazréahged)(so éh]% ncowlse Smedraed?egarf;1 % ggr ed more t an 2,000 calls, f c?ePaIgagents
Indictment, The arrest{J ana char es
1235075 LKNoWn. SIMDly iere Ignored — theJOET”Be%bub Tesiden %?e“to'“a‘g*g%fggn%f
rega/ded as a non-eve E Anch ]

Asor noreﬂ Was tHe US attorne S re- rrgarms ARAL orarr;e sl t Gl

ot el o e i Al e o T

nrmmwmﬁwatmwmmmmmmm 1 2 i ot s
Char?re Cole ahd to gtate Public %a etey Y what they caIIed a coordrnaéed ta edown”

been su

a major drug ring that ha
L. Burton. The 1 e Pﬁnd of course, officers of the Anch]or ?n% cradﬁ coca?ne t%roughout e Angh)or

Commissioner Richar

s B R e Ve T g
enforcement actron re- sin etEer ids, two others of the The arrests, Shea sard "dealt a major
newed Shea’s on% accused1 i deaershave een arresteq —  blow fo, the trafficking of crack cocaine’in
standrnrg recommend raising to 1 t]enum ero tho?e taken intg -Alaska.’
tion for enactment of Custo those, nine are stil rn arI an At the same time, however, he warned
state onsgrracy laws, three, have been reIeased on bail. The re-  that Anchorage and Alaska are not im-
wiliich he views as an es- marnrn foura[]e ugrtrves—s hectso %n mune to cra hcocarne—n}rnc some th rnh
sential ool @ arn orga- H%rn sarf that presuma hexten IS [%sta ronlem acrn?t e Inner cities 0
nrsE crime ImA , M B atsha dictment | rlenca big Ing)eltropollxr anhcenters
or being such an n eanwhile, the indictment gives a clu tra allable .in Anchorage," he s
aren noﬁ event, Ehpe f rh . as to how widesp readt |s art?cuﬁar cracﬁ and " |ts|sc |t|sadnt|ve gAngP aséh
raids were parto a massrve crime  cocaine operatron nchorage. A Januar cra es clear, It IS art
crack own cordl ngfto tire federal ¢ arges t rsg g p- ofa real and ug un erworld in Anchor-
e ration s e by the Federal Tt ol el g ot 48
. eoerr as le e Federa
Burgau of 7; o & i ms. i maticueagars— a1 ocations hasltd?rﬁgnuarn%ervg%e% unflr attack by &
cluding more than a dozen a ents roug t 9360 Camg ell Terrace 3 encres in Anc ora 6 — rncPudrng
to, Anc oragfe aboard a Wasfiington State 1315 H¥ St FB] the BAT EA. Customs.”IRS
AirNatona Guar transport 7201 Lt Bend Circe AT Marshals ffrce the Troopefs, thie
; Aoentso the Federal Bureau 8 In- 4203 Dimond Blvd,, No. B Anicharage polie. The ey're oyt there on tn
vestrdat on, the DFU(]{/I rcFment mh - 221 E. 12th Avc No. 1 front?m ﬁa gnmy and angerous envi-
Istration, arshal Service, t 20 E ltthAve N02 ronment”
. ustomsServrceand the Internal Rev- 1027 Nelc ma No.5 And their work, in this case. at Jeast.
enug oervice wereinvolved. 93710(1},No 3 doesn't merjt a headline, even on'an inside
..;State (R gendee represented in that 45340 No. 73
raidu were 1b™.AMeka-Stata Troopers, the* 9332Seaftm™ ?
iDrutf Intferdictibfi'Unit of the ‘Alaska Na- 001E.16th. N\(r)vﬁ3



Without conspiracy

(Lt o
W 1 Iira |
PN of A

urea,
lation

Wi ertmme

es work
state and Iogeml ies |n

aire Thisis a federal state and
‘team approach’ with oorTmnlcleon,
%%(trd\l/r\gelm and cooperation to attack

corspiracy lans assist feckral
lawentferament indTectiwly
“'”‘WM T PN D O TR
ios 5

it a crane or

illegal action. Alas

ﬁﬁyﬁ@gsﬁegmmlm

lewenforceent is tlio fad line

ofdafersefcr rie inolvi
eNaska

wDas stale pro»a|t0r3 are Sa/erely re-
irecy lang, As

Ermen o

sta‘te Ia/ventreenent has in

maini ation Is |solated Tlils iso-
ra(r:;dpq]Jl on Infras-

statemd%% asul ial tuden m

Crare in Alaska is lex and ajpi
nzajmtfeare%ofl dugafran
eompna

Wevley William Shea

doraliandicip not thhave state
¢y laws lo address criminal organiza-
Fg\r/g The public shou d demand and

reabaseor transshi
lex criminal ?rrtganlzat

Naska has initjated
the folloning crimingl

*AiLXICO| UARUVASA / COCAISE COS-

e area Wes tlic site of

? have the
sic*Pols' In mine Itisa Imtion-

OPINION

YTIWroivwwiviiC IEvwwiwrt 1rwri

S;itnn),iy, h linian lo, HElJ, H+ Anchorage Itmi*> H7

Suite prosecutors cannot prosecute criminal organizations
without conspiracy laws. Alaska’s problem is complex Jue
to the previous state ’legalization’ of marijuana. .Alaska is
looked upon as a haven for drug traffickers.

_Farce led by die Drug Bnforcenrent
100 and conpxed of federal,
state nnd local %Berﬂomerm
gated and pri Tne
mvestl ion mvolved the US
orne Eastern District of

ngbuasAEn>/chvsm«y
Nigerian heroin traffickers established
n Ier%wsplr_aq/unlm Anchor-

ar Tanssnip-
ment point lo the bewar 48, Unity ed
States Quston's has rrtemelned
pounds of pure Chr&vuull heroin Wth
S St Ul
in New York, oﬁ%jla and Teg]as Thg
hﬁrom originated In mllam aar}?d %
shipped re via Japan
Phl||[lp GBJ recy Investigation
ved the US Attomey Offices in
exas. Hawaii, VWashington, New Yark
andF|or|da

M usuil Cull'S CHACK'COCAISt: COS-
sm«r

et

Tn*l\/lsll Cnps {i
SR

ion |nvol lhe E for
%m(}amral DWIctoTO;\IlﬁrmOmey

Ors cannot jprosecute

crimirel organzatlors without a.nspini-
bws Alaska’s problemis auflex e
tothe prewous slate “leg.ihzalmn™ of

s looked a
des In. |JL(‘1)|O|nm in

deJaIs Mnoormreto in.mu acture
and distribute drugs 1. k upni
Ia “‘pamissive* ervironment
Alaska has nocorspiracy ki*> " 'r

r states have conspiracy

Cree hepest 18years, suaeauJUnl

us wall us cnreemed

ganzrilas suchas the Andhor-
oer of Commerce have

ot the Alaska

nte |J glslnlure enactlng o él”raLy

address crimirel mgmi-

laws Alaska easy target for organized crime

t Il S0
rus?ttorreys Iavs Kufmareu

Elaﬂﬂwﬂgam 3

%I slr_\lﬁcﬁf?ela/\sde
et e el
relrgelq\/t{r%mcf’?e[r pins and \io-
I\ de to Inacequate Vile lans
. The Federal Court in Alaska
is no: agequate w>handle die drastically

increasing cnmmel elerent |n Alaska

Dial thrives on drugs, Aéms

corryption  Alaska General

tcmrles Gle, i‘f vl rs Ioaal district at-

Omeys. SUpp -t enacting adequate stat
ra,ypp Iood:ir?aadle annin. |I

environent in Alaska

The Anchorage Ch.imhi t <fCoin

ns- .intinjs*ti- tly.iter.v W.dter 11i

ieifandecrEI ligislati.ro vill agyiin b

addressing ade%nml forn o rrq)/

lans ﬂEAﬁt{ﬂg&(}m

mene urges all asl@atlzew*tosp

portmryme toaddressan | naretallra['ycha\rlr\l'5
I -

nal elenent in Alaska "

wASfia<s it frip
Tt k- o % Minn pthfte’ (B

A frow






Senator D ave Donley
ALASKA STATE LEGISLATURE

SB 21
GRANDPARENTS VISITATION RIGHTS
SPONSOR STATEMENT
(April 13,1994)

SB 21, referred to as the Grandparents Visitation Rights bill, is
currently in the Senate Judiciary Committee.

This is a very straight-forward and necessary bill. SB 21 would allow
grandparents to petition Superior Court for an order establishing
reasonable visitation rights with their grandchildren. Of course,
visitation rights would only be granted if the Court deemed it was in the
best interest of the child.

While we are in the throes of budget discussions and health care reform,
| still think this bill deserves attention this session. It is a simple bill
with no partisan undertones and | see no reason why it should not pass
the Legislature this year. | have received many phone calls and letters
of support from seniors and senior groups all over the state.

If you need additional information on SB 21 contact Alexis Miller in my
office at 465-3892.

Jar aarv-May: STATE CAPITOL 2 « FAX: (907) 465-6595
June-Deccmbcer: 716 W. 4TTI AVE. S’ 58-8181 « FAX: (907) 258-5571
SPONSOR STATEMENT

CO-CHAIR: Anchorage Caucus « rate Resources Committee



ALASKA WOMEN'S LOBBY
P.0. BOX 22156, JUNEAU, ALASKA 59802

To:  Sgrator Dave Donley
From:  The Alaska \lomen™s Loy
Cate:  March 10,194

The Alaska Women's Lobby requests your consideration of an amendment to
SB 21, regarding visitation rights of grandparents and other persons.

SB 21 requires that when custody is disputed in a divorce the court shall
provide for visitation by a grandparent or other person with whom the court
determines visitation is in the best interests of the child. The bill also allows a
child's grandparents to petition the Superior Court for visitation after a
divorce.

Sections 3 & 4 of the bill deal with dissolutions or divorces in which the
parents are not in dispute but in agreement. The Alaska Women's Lobby
supported changes in the dissolution statute several years ago which clarified
that the agreements between spouses be in writing, that the written
agreements constitute the entire agreement between the parties and that the
court may amend the written agreements between the parties only if both
petitioners concur in the amendment in writing or on the record. (A.S.
25.24.220 (9))

We continue to support this concept and so object to section 4 of SB 21 which
specifically sets aside A.S. 25.24.220 (g) to allow the court to amend the
dissolution agreement by inserting visitation rights for a grandparent or other
person without the express consent of the parties to tire agreement.

Section 3 of the bill requires the court when considering if the parents
agreement on visitation is in the child's best interests to also consider
whether the agreement should include visitation by a grandparent or other
person. If the parents agree on all other aspects of the dissolution but cannot
agree in writing to the insertion of an other person's right to visitation with
their child the court has the option of not granting the dissolution.

A.S. 25.24.230 (a) (4) currently requires that in dissolutions " each spouse
entered into tire agreement voluntarily and free from coercion of another
person”.

We request that Section 4 be stricken from the bill. Thank you for your
consideration of our concern.

LETTER OF SUPPORT
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Sec. 2524.150. JudKmints for cuatoily. (o) In_an action fur
divorce or for legnl ncparation or for placement ofa child when one or
both parents have died, the court, mny, if it hnajurisdiction under AS
2530020, and is an appropriate forum under AS 2530050 and
25.30.050, during the pendency of the action, or at the final hearing or
at any time thereafter during the minority of n child of the marriage,
make, modify, or vacate on order for the custody or or visitation with
the minor child that may seem necessary or Froper, including nil order
that provides for visitation b%a grandparent or other person if that is
in the heal interests of the child. , .

(h} Ifa guardian ad litem for a child is afgomted, the appointment
shall be mode under the terms of AS 25.24.310(c). _
~(c) The court shall determine custody in accordance with the best
interests of the child under AS 2520050 — 25 20.130. In determining
the best interests of the child the court shall consider
h(|1 the physicnl, emotional, mental, religious, and social needsofthc
child;

2) the capability and desire of each parent to meet these needs;
3) the child's preference if the child is of sufficient age and capacity
to form a preference; o .

(4) the love and nffection existing between the child and each parent;

(5) the length of time the child hns lived in a stable, satisfactory
environment anil the desirability of maintaining continuity; .

(5)  the desire and ability o each,Farent to allow an open and loving
frequent relationship between the child and the other Rarent.

' <d) In awurding custody the court maY consider only those facts that
directly olTcct the well-being of the child, . o .

()] Notwﬂhstandln? the provisions of (ill of this suction, in awardin
custodY the court shall comply with the provisions of 25 U.St! 1901 —
19635’.L. 95-608, the Indian Child Welfare Act of 1978).(§§ 1ch 160
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See. 2524.160, Judgment. In njudgment in nn action fur divorce
oraction declaring nnmrringe void or nt any time idlerjudgment, the

con*t mny provide

(1) IRepenled, 62 ch t(HISIA HIGH.I

(2) for the payment by either or both parties ofnn amount nf money
or goods, in gross or inntallmentH, ns mny he just nnd proper for the
parties to contribute toward the nurture and education of their chil-
dren, and tlio court mny order tho pnrtiefl to arrange with their
employers for an automafic payroll deduction Imicl month or each par
poriod, If the period is other than monthly, ofthe amount ofthe install-
ment; if the employer a?rees, the inotallinent shall he forwarded by the

employer to tho clerk o

the superior court which entered thejudgment

P 25.24.J30 Mammal and Drmknini* llki.aiions § 25.24.Kid

or (0 the court trustee, and the amount of the installment is exempt
from execution;

(3) for the recovery hy one party from the other of an amount of
money for maintenance, in gross or in installments, as may bejust and
necessary without regard to which of the parties is in fault;

_(4) for'the delivery to either party of thnt pnrt)(w's Fersonal property
itt the possession or control ofthe other party at the time ofgiving the
jud%ment;

_ $Repea|ed,_§_ ftch 251 SIA 1976.1 .

~(fi) Tor the division between the parties of their Eroperty, whether
joint or separate, acquired only during coverture, in the manner ns mny
bejust, nnd without regard to which ofthe parties is in fault; however,
the court, in making tho division, may invade the property of either
spouse acquired before marriage when the balancing of the equities
between the parties requires it; nnd to accomplish this end thejudg-
ment mny re(r]uwe. thnt one or both of the parties assign, deliver, or
convey any of their real nr personal Rroperty to the other rﬁ)art ;

(7) to change the name of one of the parties, g§ 1214 ch 101 SLA
1962;am § 1chfl4 SLA 1966;ntn §§ 2 - Geh 160SLA 11)08inn 8§ 72,
73ch 127 SLA 1974, am § Gceh 251 SLA 1976)
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iIiiYa or until tlio court is nolifind int liiisliatiun olfort.s luivo fiiili»il
All court orders nmdu under A»S 25 2d. :10tctnsiin in efTi.'ct dur ing tlio
period of medintion. (8 2¢h IH8 SLA 1075 tun & i oh 117 SLA 1002)

Effect of LI'TUUT'CIItff The children” lirr "minor clilldten" and in

lerlcd "under the age «f 19 wliuhii inli r-

Arerdet, I\B%&(ﬂ Ther
In subsection (), substituted "unznlarri enls mny In? affected.”

See. 2524.140. Orders during notion. lilt During llie pendency
of the action, n spouse may, upon opplicnlion nnd in oppropriotc cir-
cumstnnces, be awnrded expenses, including _

(1) attorney fees and costa that reasonably aﬂproxymate. the actual
feesnnd costa required to prosecute or defend the action; in applying
this paragraph, the court shnll take appropriate steps to ensure thnt
the award of attorney fees does not contribute to an unnecessary esca-
lation in the litigation; . . _ .

%2) reasonable epousnl maintenance, including medical expenses;
an
" (3)trcnBonnhle support for minor children in tho cure of the spouse
and reasonable support for unmarried 18—}/]cnr—old children of the mer-
tt'ege who are actively pursuing n high school dlﬁlqma ornnei ve-
lebt level of technical or vocational tramm,? und |,vm(_1 ns degm. _
with the BpoiiBc or designee of the spouse, if there is n ligation
of the other Sﬁouse to provide support. o ,

(b) During the pendency of the action, upon application, a spouse is
entitled to necesanr%/ protective orders, including orders

(D providing for the freedom of each spouse from the control of the
other spouse; o

(2) restraining each spouse from subjecting the other spouse or an
other person living in the household to domestic violence, as defined
in AS 2535 200; . .

(3) directing one >.ouse to vacate the marital residence or Ihe home
of tho other spo*.,0; o o
'(4) restraining a spouse from communicating directly or indirectly
with the other spouse; , o

(5) restraining a spouse from entering a propelled vehicle in the
possession of or occupied h¥ the other spouse; and .

(6) prohibiting a spouse from d|3ﬁosmg of the property of either
spouse or marital properly without the permission of the other spouse
or a court order. .

() After n hearing, if both parlies agree, the court mny also order
that the parties engage in porBonnl or family counseling or mediation.
fa tho ordor, the court shall provide for tho pnyment oftho costa of the
counseling or mediation. (§ 1213 ch 101 SLA 1962 am § 71 ch 127
SLA 1974 am § 5 ¢ch SLA 1990, am 52ch 117 SLA 1992

egal o

8
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PREFACE

A growing number of grandparents throughout the country have
been denied access to their grandchildren by the children®s
parents or other custodians and have sought Legal assistance 1in

obtaining visitation. At least one hundred appellate court
decisions involving grandparent visitation rights have been
published to date.Yet grandparent visitation law remains a

relatively new area of domestic relations law, and there 1is little
literature on the handling of grandparent visitation cases for
judges, domestic relations attorneys, mediators and other
professionals working in the family law arena.

In tne Fall of 1987, the Administration on Aging of the U.S.
Department of Health and Human Services provided funds to the
American 3ar Association for a one-year project focusing on
grandparent visitation rights. The project was jointly sponsored
by three American Bar Association entities: the Commission on
Legal Problems of the Elderly,the Family Law Section, and the
National Legal Resource Center for Child Advocacy and Protection.
One of the primary goals of the project was to publish this legal
resource manual to provide up-to-date 1information on statutory and
case law, existing legal literature, case representation, judicial
practice, the role of experts and the use of mediation.

We have many acknowledgements to make. First, we thank the
Administration on Aging for providing the grant which made this
project possible. We appreciate the tremendous efforts of the
authors who contributed to this book. The following authors took
time off from their various fields of practice to draft and
redraft chapters for the manual: Judge Ernest Rotenberg, Leonard
L. Loeb, Marcia 3. Gevers, Patricia Fernandez, Dr. Pamela
Langelier, and Dr. John Haynes. We also appreciate the help of
our Advisory Committee members, who volunteered their time and
shared their knowledge: Edith Engel, Dr. Arthur Kornhaber, Dr.
Doris Jonas Freed, Leonard Loeb, Bruce Kaufman, T.H. Guerin, Paula

Monopoli, Professor Judith Areen, and Daniel Skoler. We thank
Inga Van Eysaen and Kimberly Shanks, law students who did
extensive research and drafted portions of the manual. On the
American 3ar Association staff we have numerous individual.; to
thank. We appreciate the guidance and supervision of Nancy
Coleman, Staff Director of the Commission on Legal Problems of the
Elderly, and Howard Davidson and Bob Horowitz, Director and
Associate Director of the National Legal Resource Center for Child
Advocacy and Protection. We also would 1.ke to thank Beverly Y.

Lyons for word processing and performing numerous other helpful
tasks, and Norma Gregerman for publication production.

Ellen C. Segal
Naomi Karp

February, 1989

background materials



... About the American Bar Association Commission on Legal
Problems of the Elderly

~In 1978, the American Bar Association established the Com-
mission on Legal Problems of the Elderly to examine law-related
concerns of older persons. The Commission has encouraged legal
services for the elderly, partmularlly_ through involvement of the
private bar; and has explored legal issues surrounding long term
care, home care, guardianship, home egmty conversion, surrogate
decision-making, and Social Security due process.

... About the American Bar Association Motional Legal Resource
Center for Child Advocacy and Protection

Since 1978 the Resource Center has worked to improve laws
and professional loractu:es in the child welfare arena. It rou_tmelly
offers educational opportunities to lawyers and other professionals
involved in child abuse, foster care, childsupport, and other substan-
tive areas of law. One of its principal goals is to improve the way
courts and public agencies handle their child welfare caseloads, par-
ticularly with an eye towards protecting the rights of children and
families. Towards this end. the Center works with legislators, judges
and agency administrators in the development and implementation
of new laivs and policies.

... About the American Bar Association Family Law Section

~ The Fam|l¥ Law Section was established in 1958 to promote
ihe objectives oTthe ABA b |mProvmg the administration ofjustice
in the'field offamily law, bv study, conferences, and publication
of reports and articles with resPect to providing assistance and
guidance to the practice offamily law, and to provide assistance
with the teaching, promulgation of, and improvement of the welfare
and strength oj thefamily unit and its members in all related matters.



Chapter |

INTRODUCTION

American grandparents are Dbecoming 1increasingly vocal about
being denied access to their grandchildren, It appears that mere
and more grandparents are being deprived of the opportunity to see
their grandchildren. These visitation problems seem to reflect
broad changes 1iIn American society: the divorce vrate 1s growing,
family members no longer live in close proximity to one another,
and the traditional family unit 1is Dbecoming diffused. The
visibility of the grandparent visitation issue also seems to
reflect demographic and political changes: as our population
ages, older persons are becoming more verbal about Issues
affecting them, and legislators, policy makers and service
providers are giving those issues more attention.

In the last two decades, grandparents have gained ground in
their efforts to obtain court-ordered visitation. Under the
common law parental rights doctrine, courts generally refused to
order visitation rights for grandparents over the objections of
the child"s parents. Since 1965, every state (excluding the
District of Columbia) has enacted a statute enabling grandparents
to petition for visitation rights with grandchildren.

These state statutes vary a great deal. They differ on who 1is

authorized to petition for visitation, whena grandparent may
petition, and what standard a court shouldapply 1in deciding
whether to grant visitation privileges.
The volume of [litigation 1in the grandparentvisitation area is
growing rapidly. As many as one hundred or more cases may have
reached the state appellate court level since 1980; many more have
been filed at the trial court level.

Although domestic relations 1s traditionally governed by state
law, there has been considerable activity on the federal level

concerning grandparent visitation. In 1982 and 1983, the House of
Representatives®™ Select Committee on Aging Subcommittee on Human
Services held hearings on the issue. House Concurrenc Resolution

67 was adopted on April 24, 1985 expressing the sense of the
Congress that a uniform State act should be developed and adopted
which provides grandparents adequate rights to petition State
courts for privileges to visit their grandchildren.
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APPENDIX A
GRANDPARENT VISITATION STATUTES"
On Death* On Dlvorce? After hiving with-* General®
State Citation lo Statute of Parent of Parents Grandparent Provlalon

1. Alnbnmn Ala. Code 530 3 3 (1983) X X
2. Alaska Alaska Slat. 525.2A.150 (1983) X X
3. Arlzona Arlz. Rev. Ann. 525-337.01 X X

(Supp. 1987)
A, Arkansan Ar. Slot. Ann. 59-13-103 X X

(Supp. 1987)
5.  Col Ifornla Col. Civ. Codo SS197.5, A601 X

(West 198A & Supp. 1987)
6. Cnlorndo Colo. Rov. Slat. 519-1-116 (1986) X
I Connec Llcul Conn. Gon. Stat. Ann. SS"0b 59,

-59n (Wont 1986 & Supp. 1988)
8. Delnwnro Dol. Code Ann. tit. 10, 5950(7)

(Supp. 1986)
9. Floridn Fla. Slot. 561.13(2) (bh)7¢

(Supp. 1987)
10. Georgla Ga. Code Ann. 519-7-3 (Supp. 1988)
11. Hnwnll llaw. Rov. Stat. 5571.46(7) (1985)
12.  Idaho Idaho Codo 532-1008 (1983)
13. Illinois 111. Ann. Stat. ch.AO, para. 6°7(b)

(¢) (Smlth-Ilurd Supp. 1988)
1A ItidInna Ind. Codo Ann. S§S31-1-11.7-1 to

.7-8 (Ourns 1987 6 Supp. 1980)
"Reprinted, with minor editorial and aubatantive change*, from s.
Atkloaon 2 Hodern Child Custody Practice S$8.19 (1986 & Supp. 1987)
FOOTNOTES
1 Under this type of proviolon, visitation could bn granted lo a The length of the time in which tho child lived with Lhe

2

grandparent whose son or daughter (the parent of the child) died.
Several statutes alao specifically provided for grnndparonl
visitation while the parents arc separated, where tho marriage
was annulled, or whore there aro or have been child custody

proceed 1ng3.

19

grandparent triggored tho right of tho grandparent to
nook visitation: twolvo months (Minnesota nnd
Pennsylvania) and alx months (Texas nnd New Mexico).
"Genornl provision" rofors to visitation statutes
which did not specify or restrict the circumstances
under which n grnndparonl could obtain visitation.



15.
Hi.

19.
20.
21.
22

23.
24

25,
26.
27.
28.
29.
30.
31
32.

36.
35.
36.
37.

State

[ own

Knnonn
Kentucky

[.ou 1n Innn

Ho Lic
Mnryland
Hnssochusetta
Mich 1gan
Minnesota
Mississippi
Missour
Montnno
Nebraska
Hevndn

Hew Hampshire
How Jorney
How Hex lea
How York
North Carolina
North Dakota
Ohlo

Ok Inliornn

Orogon

Citation to Statute

lown Codo Ann. S$S598.35-.36
(Wont 1987 & Supp. 1988)
Knn. Stat. Ann. S60-1616(h)
(Supp. 1987)
Ky. Rov. Stat.
(Baldwin 1984)

Ann. 5905.02)

La. Rov. Stat. Ann. $§9:572
(West Supp. 1988)

He. Rev. Stat. Ann. tit. 19,
§752 (Supp. 1988)

Md. Fnm. Law Codo Ann. S9-102 (1984)
Haaa. Gon. t.awa Ann. ch. 119, S391)
(Woat Supp. 1988)

Mich. Comp. lnwa Ann. S§5?22.72(b>.
722.72b (West Supp. 1988)

Minn. Stat. Ann. §257.022 (West

1982 6 Supp. 1988)

Hiss. Codo Ann. $$93-16-1. -3
-5, -7 (Supp. 1988)
Ho. Ann. Stat. 5S452.400, .402

(Vernon 1986)

Hont. Codo Ann. $%$40-9-101 to

-102 (1987)
Hob. Rov. Sint. 5$43-1801 to
-1803 (Supp. 1986)

Nev. Rov. Stat. SS125A.33C, .340
(1987)

N.H. Rev. Stat. Ann. $958:17 VI
(1983)

N.J. Stat. Ann. §9:2-7.1

(Wont. Supp. 1988)

N.H. Stat. Ann. 5590 9-1 to 4

(1986 & Supp. 1988)
N.Y. Dom. Ro. Law $572, 240(1)
(HcKinnoy 1986 6 1988)

N.C. Gon. Stat. $$50 13.2<hl)
2A, .5<)) (1987)

N.D. Cent. Codo $19 09 05.1
(Supp. 1987)

Ohio Rov. Code Ann. $3109.05(8)
(Andornon Supp. 1987)

Okla. Stat. Ann. tit. 10, %
(Woot 1987)

Or. Rov. Stat. $$109.121
123 (1987)

of Parent

X

Parents

X

Grnndparonl
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39.
90.
91.
92

93

99.
95.
96.
97.
98.
99.
50.

State
Ponnnylvan In
Rhode Inland
South Carolinn
South Dakota
Tonnon see
Texao

Utah

Vormont
Virginia
Washington
Wont Virginia
Winconn In

Wyomlng

Citation Lo Statute
23 Pa. Conn. Stat. Ann.

$55311-5319 (Purdon Supp. 1988)

R.I. Gen. Lawn §515-5-29.1 to .2
(1981 6 Supp. 1987)

S.C. Codo Ann. 520-7-920(33)
(Law. Co-op. 1976)

S.D. Codified Lawn Ann.
§§25-9-52 to -59 (1989)
Tonn. Codo Ann. 576-6-301
(Supp. 1988)

Tox. Fam, Codn Ann. SH .031e)-(g)
(Vernon Supp. 1988)

Utah Codo Ann. 530-3-5(9),(7)
(Supp. 1988)

Vt. Slat. Ann. tit. 15,
1011-1016 (Supp. 1988)

Va. Code Ann. 520-107.2 (Supp

$26,09.290

1988)

Wash. Rev. Codo Ann
(Supp. 1988)

W. Va. Code 5S9B-2-15(b)(1).
98-2R-1 (1986)

Win. Stat. Ann. 5767.795
(Wont. Supp. 1988)

Wyo. Stat. 520-2-113(c)

(Supp. 1988)

On Death*
of Parent

X
X



FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: March 9. 1994

Title: ...relating to child visitation rights of
grar.dparonts ond oihor parsons who aro not parorna of n child.*
Sponsor:  Senator Donley

BILL NO. SB 2

Department Affected: Department of Law
BRU: Legal Services
Component:  Operations

Requestor: Senate State Affairs Committee

EXPENDITURES/REVENUES:

OPERATING
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -(0-

CAPITAL

FY 95 FY 96

REVENUE

FUNDING:
1002 Federal
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL -0- -0-
POSITIONS:
. FULL-TIME -0- -0-
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-

COMPONENT SERIAL NO. 0093 |

FY 97 FY 98 FY 99 FY 00

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

Prepared by: Richard I. Peques. Directors

Phone:  465-3672

Division: Administrative Services Division/~ O >

1 Date: March 9, 1994

. k., dJ, e* IL/U ,JfZe)Al
Approved by Commissioner:  Bruce M. Botelho. /Vftornev Géneral

Agency. Department of Law

PREPARER TO PROVIDE ALL
For further distribu
Rev 11/93

FISCAL NOTE

Date- Marrn 9. 1994
'S LEGISLATIVE OFFICE
slative Office

Page 1 of

2



STATE OF AJLASKA BILL NO. SB 21
1994 LEGISLATIVE SESSION
ANALYSIS CONTINUATION:

This bill amends AS 25.20 to provide that in a child custody determination a court shall provide for visitation by a

grandparent or other person if that is in the best interests of a child. This bill deals with the rights of private parties, and
it therefore will not have a fiscal impact on the Department of Law.

Page 2 of 2






WALTER J. HICKEL, GOVERNOR
ple/ se reply to.

oJ Tf CRIMINAL DIVISION CENTRAL OFFICi
P. O. BOX 110300 * STATE CAPITOL

JUNEAU. ALASKA 99011-0300

DEPARTMENT OF LAW PHONE: (907) 165-3428

I OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS

CR'M'NAL D|V|S|ON 1031 IV. 4 THA VENUE. SUITE 318

ANCHORAGE. ALASKA 99501-5993
PHONE: 1907) 279-7424

January 19, 1993

The Honorable Dave Donley
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Re: SB 24 (“An Act Extending the Maximum Period of Probation After
Conviction”)

Dear Senator Donley:

By this letter, we wish to express our support for SB 24, “An Act Extending the
Maximum Period of Probation After Conviction. ” Particularly for some offenses, such as sexual
assaults and sexual abuse of minors, extended periods of supervision may reduce the number of
new offenses committed by the defendant. Generally speaking, the costs associatedwith
supervising a person on probation are less than the costsassociated with new offenses. As a
class, sex offenders in particular are difficult to treat and may reoffend years after release from
incarceration.

Thank you for the opportunity to commeiu on this bill. If you have any further
questions that we may be able to answer, please do not hesitate to call upon us.
Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

—
By:..
Dean J. Gunneli
Assistant Attorney General

MOK(/sf

03-C31LH POSITION PAPERS



PAPER - Department o Public Safety

POSITION

BILL NO: SB 24 DAIE: January 19, 1993

TITLE: An Act Extending the CONTACT: C,E. Swackhammer
Maximum Period of Deputy Commissioner
Probation

SB 24 extends, from five to ten years, the maximum period of probation to which a
convicted criminal defendant can be sentenced. There may be situations in which the
court wishes to coniinue probation supervision of an offender for longer than the five-
year period now allowed by law. This bill would allow the courts the flexibility to
fashion a sentence which best fits a particular offense or defendant.

The Department of Public Safety supports this bill.

Richard L. Burton
Commissioner



Alaska A ssociation Chiefs of Police

January 25, 1993

Senator Dave Donley
State Capitol
Juneau, Alaska 99801-1182

Dear Senator Donley:

I am writing to express the support of the Alaska Association of
Chiefs of Police for Senate Bill 24. Existing law only allows
for imposition of five years of probation. We support extending
this to ten years as proposed in your bill.

Probation can be an excellent tool in protecting the public. We
submit, however, that judges under current lav; are to limited and
should be given the ability to require persons convicted of
serious crimes to be monitored and supervised for longer periods
of time when necessary.

If we can be of any assistance in the passage of your bill,
please let me know.

\/erytruly yours,

President

RLO/Ip
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SENATE BILL 24

The Alaska Network on Domestic Violence supports Senate Bill 24,
which provides judges with the ability to order probation for ut to
ten years after an offense. The Network is a non-profit coalition
of 22 organizations throughout Alaska which work with victims of
domestic violence and sexual assault.

Alaska has a very high rate of violent crime, including one of the
highest rates of assault and sexual assault in the nation. These
cri;.as in Alaska are on the increase. Reported rapes in Alaska rose
91% from 1989 to 1991 (277 in 1989 to 530 in 1991). The number of
assaults per one thousand persons has increased over 57% in the last
five years.

National studies have shown that sex offenders have 80-90% rates of
recidivism, and that the risk of reoffending does not diminish over

time. Current probation limits are insufficient and
counterproductive in keeping track of this group of offenders, who
need to be monitored over a long period of time. Senate Bill 24

would give judges greater flexibility 1in tailoring appropriate
sentences. .



THE GOVERNOR’S ANTI-CRIME PACKAGE

The following is taken from page 7 of Governor HickePs Jan. 12, 1994
anti-crime package sectional analysis.
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Official Business

Alaska State Legislature

SENATE

P.O. Box V
Slate Capitol
Juneau, Alaska 99811

WHY WE NEED SB 24;

It gives judges ?reater flexibility in sentencing criminal defendants by increasing

the maximum al

owable period of probation from five years to ten years.

HOW SB 24 WILL IMPROVE THE CRIMINAL JUSTICE SYSTEM:

(L)

(2)

(3)

There are offenders who pose a high task of recidivism, such as
sex offenders, where five years may not be a Iong[ enough period of
probation. Judges should have ihe tool available oBut someone on
probation as long as is necessary to protect the public.

Where an offender is asked to pay a large amount of restitution, five years
may not be Iong enough for the full amount to be? ﬂald. Because probation
may not exceed five years, there are offenders who are being retu./.ed to
jail “for failure to pay ‘restitution. With a longer probation period the
state could avoid the nigh cost of incarcerating these offenders and

victims could be fully Compensated for their injuries.

In appropriate cases, providing for a a longer probationary period will
?il]low Judlges to fashion sentences that provide a lov/er cost’ punishment
an Jail.

WHO SUPPORTS SB 24:

The legislation is supported by the Department of Law, the Department of Public
Safety, the Alaska Association of Chiefs of Police, and the Network; o i Domestic
Violence and Sexual Assault.

QUESTION - WHY ARE ALL THE FISCAL NOTES ZERO?

Fiscal notes are projections for the next five Kears. Since the Dill only applies to

offenses committed after the effective date of t

e Act, and judges can now pul;

people on probation for five years, the fiscal impact for the next five years is
clearly zero. After that, the experts tell us there is no way to calculate the cost,
Although some people will be on probation for longer periods of time, others will
be probation instead of going to jail which will result in a net cost savings.



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 24
1994 LEGISLATIVE SESSION

Revision Date: December 15. 1993 Depa. Affected: Department of Law
Title:  "An Act extending x..c maximum period of BRU:  Prosecution
probation after conviction." Component:  Criminal Justice Litigation
Sponsor:  Senator Oonlev

Requestor: Governor's Office COMPONENT SERIAL NO. 0093
EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 37 FY 98 FY 99 FY 00
PERSONAL

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &

GRANTS, CLAIMS

MISCELI ANEOUS

TOTAL OPERATING -0- -0- (- -(0- -(0- -0-

CAPITAL
REVENUE

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY |

Estimate of current '/ear (FY94) impact. -0-
ANALYSIS: (Attach a separate page if necessary.

This bill amends AS 12.55.090(c) lo exland tho maximum period of probotion after conviction to ton years from five years. This is a
sentencing provision thnt m e/ have some impact on Probation and Parole, but will not have an impact on tho Department of Lew.

Prepared byTA?Féf:c,f%r'ol_' |. Peques. @HQ%WH Phone;  465-3672
Division: Administrative Services Division Date: December 15.1993
Approved by Commissioner:  Charles E. ColeOA mev General _
Agency: Department of Law Date: December 15. 1993
PREPARER TO PROVII 'ERNOR'S LEGISLATIVE OFFICE
For further ir's Legislative Office

Rev 11/93 FlSCAL NOTES Page J of



Continuation of fiscal note analysis

Senate Bill 24: "An Act extending the maximum period of
probation after conviction."”

The current maximum period of probation i1s five years. This bill
does not apply to crimes committed before the Act"s effective
date and therefore there is no fiscal impact on the Department
for the fiscal years reflected on this fiscal note.

The Department will be able to minimize the future fiscal impact
of this legislation because the probation officers®™ sentencing
recommendations are generally followed by the Court. The
Department would seldom recommend more than five years of
probation.

Extension of probation may be used in lieu of incarceration, 1in
cases of probation violation particularly when the offender owes
large amounts of restitution. In such instances, the bill might
contribute to lessening overcrowding in prisons, thus reducing
the need for costly prison construction and operation.

Probation caseloads are currently averaging about R5 offenders
per officer. The probation population is growing at a rate of
about 4% per year. Although the number of cases in which the
courts may extend probation for up to an additional five years is
difficult to quantify, the effect of the bill will be to
accelerate the growth of probation caseloads, and thusthe demand
for additional probation officers.



FEB-01-1994 11:05 FROM ACS DEPUTY DIRECTOR

FISCAL NOTE

STATE OF ALASKA BELLNO. SB?24
1994 LEGISLATIVE SESSION

Ravlsion Dale: 02/01/94 Dopt. Affocted: Alaska Court System
Title: An Act extending tho maximum period BRU: Trial Courts

of probation after conviction Components:

Sponsor: Sen. Don

Requestor. Judiciary COMPONENT SERIAL NO. 768

(Thousands of Dollars)
OPERATING EXPENDITURES FY 98
PERSONAL SERVICES
TRASEL
CONTRACTUAL
SUPPLIES
EOUIPMENT
LAND &STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING

CAPITAL-EXPENDITURES
[CHANGE IN REVENUES ( |

FUND SOURCE (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/ProQram Receipts
1006GF/MHTIA
Othor
TOTAL

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 94) cost: $

ANALYSIS: (Attach a separate page if necessary)
No fiscal impact

Prepared by: C. S. Christensen lll, Staff Counsel Phone:
Agency: Alaska Court System Date:

Approved by: Arthur.H. Snowden, II, Administrative Director
Agency; Alaska Court System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Rev 8/93

02/01/94

02/01/94

TOTAL P .02
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FISCAL NOTE
STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. SB 24

February 5, 1994 Dpt. Affected:  Corrections
An Act extending the maximum "BRU:
period of probation Coporenit: AT 1

Sen. Donley.

Senate Finance COMPONENT SERIAL NO.

Expenditures/Revenues (Thousards of Dolkars)
OPERATING EXPENDITURES FY %5 FY % Fror FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING

CAPITAL EXPENDITURES k k k |
CHANGE INREVENUES (

FUND SOURCE

1002 Feckral Receipts
1003 GF Mattch
1004-GF K k k
1006 GF/Program Receipts

1006 Gr/MHTIA

Otrer

* b 114
TOTAL i

Estimate of any currantyear (Fr4) cost $ 0

POSITIONS
RULL-TIVE
PART-TIME
TEMPORARY

ANALYSIS: (Attech a sparate pege ifrecsssary)

694-1884
FY 99 FY00
v
k
k k
0 0
k k
k k

The bill will result in increased expenses for probation services and may impact

incarcerated populations, but specific dollar impact cannot be predicted.

see the attached fiscal analysis.

Diane Schenker, Special AsiistantX"-~-
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The bill would extend the maximum period of probation from five years to ten years.
Assumptions

1. The bill will probably not effect probation caseloads until five years after it goes into
effect. However, offenders now receiving less than the maximum five years might begin
receiving longer periods of probation right away as a sort of "inflationary" effect. For
example, an offender who would receive two and a half years of probation under current law
is being given half of the maximum time; a court might give the same offender five years
under the new law to reflect the seriousness of the offense.

2. Probation Officers are currently carrying caseloads averaging 75-80 offenders. Larger
caseloads would dilute the effectiveness of supervision and defeat the purpose of extending
the period of supervision. Additional probation-days cannot be absorbed without additional
resources. The department's liability for inadequate supervision of probationers has been set
forth in court decisions such as Neokok.

3. Salary, benefits, and insurance for a beginning Probation Officer Il are estimated to be
approximately $52,243 per year.

4. A longer period of probation supervision may increase the likelihood of the court
imposing probation as an alternative to incarceration. However, the longer an offender is on
probation, the greater the chances the offender may be caught violating his or her conditions
and being returned to prison. Therefore, the bill may reduce or increase prison populations.

Operating Expenses

It is not possible to estimate a dollar figure. Increases in Community Corrections personnel
costs are inevitable, probably beginning five years after the change goes into effect. There
may be increases in operating costs for priso s, due to more violators being placed in prison.
That increase may be offset by use or probation as an alternative to incarceration.
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EXPENDITURES/REVENUES: (Thousands of Dollars} (inflation not included)

OPERATING FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0-
CAPfTAL EXPENDITURES -0-
CUANOC H rfVEMUE» t ) -0-
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FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL -0-

Estimate ol current year (FY 94) inpact: $

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

FY 96

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact upon the Alaska State Troopers is anticipated.
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