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to fo llow  a person.36 The s ta tu te  does not define "to follow," and thus there is 
no ind ication as to how far, or how often, or in what context such a fo llow ing 
is proh ib ited . Thus p riva te detectives, newspaper reporters, policemen, or 
susp icious neighbors who follow a particu la r person more than once in order to 
observe th a t person m ight be prosecuted under th is law; even so tr iv ia l an act 
as one football p layer chasing another w ith  "malicious intent" m ight arguab ly 
be covered under th is s ta tu te .37 Consequently, a court m ight find th a t the 
sta tu to ry  language a t issue was unconstitu tiona l on its face.

2. Intent to a Place a Person in Fear of Physical Injury
An im portan t narrow ing feature o f a number o f the anti-sta lk ing sta tu te s 

is the requ irem en t th a t the acts in question were intended to place another 
person in fear o f physical in ju iy .36 This "intent" requirem ent is to be 
d istingu ished from the simple requirement th a t a person accused o f s ta lk in g  be 
"w illfu lly" or in ten tio n a lly  fo llow ing a person; ti e fonner in ten t requirement, 
un like  the la tte r, narrows the various sta tu te s so that the nature and context 
o f the action in question would be considered by the court or the ju ry .39 Thus, 
under th is  narrow ing language, mere fo llow ing would not be the basis for a 
conviction w ithou t some evidence th a t the fo llow ing was done as part o f an 
in ten tiona l scheme to harm the victim .'10

F L  L E G IS  92-208 (W estlaw  1992) to be codified at F la. S ta t .  §784.048;

37 •
A ccord ing  to  B lacks L aw  D ic tionary , "m alice" is p re s e n t w h en  a n  a c t  is done  w ith  evil 

in te n t,  o r  w ith  in te n t  to  c a u se  h a rm . T h e  re q u ire m e n t th a t  th e  follow ing be "m alicious" does 
li t t le  to  n a r ro w  th e  s t a tu te ,  a s  th e r e  is no  in d ica tio n  a s  to  w h a t type o f  "m alicious" h a rm  m u s t be 
in ten d ed .

See, e.g. N Y  L E G IS  345 (W estlaw  1992) to be codified at N ew  Y ork P e n a l L aw  §120.13- 
.15 & §240.25-.30.

39 * •T h is  in te n t  re q u ire m e n t can  also  be u sed  to  d is tin g u ish  s ta lk in g  law s from  those
h a ra s s m e n t  law s w h ich  a re  d ire c te d  p rim a rily  to w ard s  p ro te c tin g  in d iv id u a ls  from  non-physica l
•th reats; fo r in s ta n c e , law  w h ich  p ro h ib it ac tio n s  w hich th r e a te n  o f physica l in ju ry  m ig h t p rov ide
fo r m ore  se v e re  p u n is h m e n ts  th a n  sim ple  h a ra s sm e n t. See, e.g., NY L E G IS  345 (W estlaw  1992)
to be codified at N ew  Y o rk  P e n a l L aw  §120.13-.15 & §240.25-.30.

A co n ce rn  m ig h t be ra ised  th a t  som e m en ta lly  d is tu rb e d  s ta lk e rs  do n o t a c tu a lly  in te n d  
to  in s till fe a r , b u t  a re  a c tu a lly  a t t r a c te d  to  th e i r  v ictim s, a n d  th u s  m ig h t evade th e  p ro h ib itio n s  
o f  th e  law . U n d e r  m oot c r im in a l s ta tu te s ,  how ever, a n  in te n t  re q u ire m e n t is m e t if  a  re a so n ab le  
p erso n  w ould  be a w a re  t h a t  h is  a c tio n s  w ould h av e  a p ro h ib ited  effect. T h u s , if  a  p e rso n ’s ac tio n s  
w ere  likely to  p lace  a p e rso n  in  fe a r  o f physica l violence, a ju ry  w ould genera lly  be allow ed to 
a ssu m e  th a t  th e s e  a c tio n s  w ere  in te n d e d  to  convey  th a t  in te n t.  H ow ever, a  leg is la tu re  m ig h t 
d e s ire  to  m a k e  i t  c le a r  t h a t  th e  in te n t  re q u ire m e n t w as to  inc lude  thoee  cases w h ere  a n  in d iv id u a l 
k n ew  o r  sh o u ld  h av e  k now n  t h a t  h is b eh av io r w ould be perceived  as th re a te n in g , for th is  reason , 
su c h  c la r if ic a tio n  m ig h t be s e t  o u t  e i th e r  in th e  leg isla tive  h is to ry  or in  th e  te x t o f th e  s ta tu te .
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3. Exclusion of Lawful, Legitimate or Constitutionally Protected
Behavior
A num ber o f s ta tu te s provide exclusions for "constitu tiona lly  protected 

activ ities" or condition restric tions on harassm ent or fo llow ing to those acts 
which have no "lawful" purpose These exclusions are to a degree redundant; 
for instance, i f  an act is con stitu tiona lly  protected, then the s ta tu te  p roh ib iting  
th a t act wou ld  be unenforceable. Or, i f  a person has a "law ful" reason to be 
harass ing a person, then they are by defin ition  not in vio la tion o f any s ta tu te , 
in c lud ing  the one being in terpreted; th u s the phrase "lawful" has a c ircu la r 
meaning. A lthough  these provisions m ight have the effect o f d iscourag ing a law 
enforcement o fficer from enforcing the law  in m arg inal cases or cases in vo lv ing 
free speech, a su ffic ien tly  de fin itive  s ta tu te  wou ld not need the add ition  o f these 
narrow ing provisions.

Some s ta tu te s  also use the exc lusionary phrase "for no leg itim ate purpose;" 
th is language, however, m ight be the partia l basis for a court to s tr ik e  down a 
sta tu te  for un con stitu tiona l vagueness.'11 In  one state , where a harassment 
sta tu te  p roh ib ited an act "that a larm s or annoys another person and th a t serves 
no leg itim a te purpose," a court found th a t the phrase "serves no leg itim ate 
purpose" was vague and injected un certa in ty  in to  the s ta tu te/2 The court 
appears to have determ ined th a t the phrase "no leg itim ate purpose" had no 
defined m ean ing under the sta tu ;e  and no objective meaning outside o f the 
sta tu te ; th u s the s ta tu te ’s language inv ited sub jective eva lua tion s o f whs- 
behavior was proh ib ited by the law.

4. Anti-Stalking Legislative P h ra s ing

A lthough narrow  an ti-sta lk ing language such as C a lifo rn ia ’s may be on the 
firm est ground con stitu tiona lly , a leg is la tu re may decide th a t for policy reasons, 
a broader s ta tu te  is desired in order to pun ish  the w idest possible range of 
s ta lk in g  behavior. Thus, a leg is la tu re m ight need to determ ine whether broad 
an ti- sta lk ing language can be drawn wh iie s t i l l de fin ing the offense w ith  
con stitu tio n a lly  de fin itive  language. Fo llow ing is an example o f language which 
would appear lik e ly  to pass constitu tiona l m uster.

Any person who repeatedly fo llow s or harasses another 
person w ith  the in ten t to place th a t person in reasonable 
fear o f sexual batte ry , bodily in ju ry  or death; and whose 
actions would cause a reasonable person to su ffe r sub s tan tia l 
emotional d istress; and whose acts induce emotional d istress 
to th a t person; is g u ilty  o f the crime o f s ta lk ing .

The va rio u s term s used in such language would also need to be defined. 
Thus, for purposes o f the above section:

S ec  People v. Norman, 703 P .2d 1261 (Colo 1985). 

703 P .2d 1266-67.
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"Hrrasses" means a course o f conduct directed a t a specific person 
which would cause a reasonable person to fear sexual batte ry , bodily 
in ju ry , or death, in c lud ing by not lim ited to verbal th reats, w ritten  
th reats, vandalism , or unconsented to physical contact.

"Follows" means m a in ta in ing  a v isua l or physical p roxim ity over a 
period o f time to a specific person in such a manner as would cause a 
reasonable person to have a fear o f sexual battery , bodily in ju ry , or 
death.

"Repeatedly" means on two or more separate occasions.

AKenneth R. Thomas 
Leg isla tive A ttorney 
American Law D ivision
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MEMORANDUM

TO: Senator Robin Taylor, Chairman 
Senate Judiciary Committee

FROM: Senator Rick Hal for

DATE: February 15,1993

SUBJECT: Sponsor Statement -- SB 19, "An Act relating to the crime of 
conspiracy."

Organized crime is a serious problem in Alaska and one that is becoming 
increasingly worse. These professional criminal organizations are difficult to 
to prosecute or eliminate because of the separation their leadership maintains 
from the crimes that subordinate members of the organization routinely 
commit. In order to circumvent this organizational defense mechanism, the 
federal government defined the crime of conspiracy some time ago and now  
Alaska is the only stale that has not passed a similar law.

It is important that Alaska enact a conspiracy statute and I have introduced SB 
19 to provide our state and local law enforcement agencies with this valuable 
tool for prosecuting criminal organizations, especially drug rings.

Senate Bill 19 defines the crime of conspiracy to mean agreeing with one or 
more people either to commit a crime or to promote, facilitate, or cause a 
crime to happen if one or more of the people involved in the agreement 
commits an overt act to further the conspiracy. This will allow law 
enforcement officials to arrest and prosecute individuals before they 
personally attempt a crime and also without their direct participation in a 
crime that has already occurred. The conspiracy to commit a crime is 
classified one level below the class of the crime which the offender conspired 
to commit.



Senate Bill 19 will significantly increase the efficiency and effectiveness of the 
criminal justice system. Its passage will improve our position in the war 
against drugs by enabling the prosecution of entire drug networks, rather than 
merely street-level pushers. Thank you for yo; consideration of this 
legislation.



Alaska Statutes

Title 11. C rim inal Law.
C h a p te r
41. OIT'eiiscs Against. the  Person (§§11.41 110. 11.41.300, 11.41.410 - 

11.41.425, 11.41.434 — 1 1.41.440, 11.41.455, 11.41.470,
11.41.500)

40. O ffenses A g a in st P roperty  (§ 11.40.482)
50. O ffenses A gain st Public A dm in istra tio n  (§§ 11.50.300, 11.50.330, 

11.50.375, 11.56.740)
01. O ffenses A g a in s t Public  O rder (§§ 11.01.120, 11.01.125, 11.01.200 

— 11,01.220)
71. C ontrolled  S ubstances (§§ 11.71.030, 11.71.040, 11.71,000,

11.71.070, 11.71.140 — 11.71.180, 11.71.900)
73. Im ita tio n  C ontro lled  S ubstances (§ 11.73.099)
70. M iscellaneous O ffenses (§§ 11.70.100, 11.70.105)
81. G enera l P rovisions (§§ 11.81.335, 11.81.900)

Chapter 16. P a rtie s to Crime.
S ec. 11,10.110. L e g a l a c c o u n ta b i l i ty  b a s e d  u p o n  th e  c o n d u c t 

o f  a n o th e r :  C o m p lic ity .

N O TES TO  D E C IS IO N S

Distinction between principals nnil necessaries abrogated.
Alaskan law docs not distinguish the 

crim inal liab ility  o f principals and accom­
plices. Machado v. S ta le , 737 i’ .2d G77 
(A laska Ct, App. 19901.

P ro secu tion  fo r  conduct o f  20-ycnr- 
o ld  m on ln lly  re ta rd ed  d augh te r. — 
Where defendant wan prosecuted fo r theft 
on the theory that lie ivno legnlly account­
able for the conduct o f Ids 20-yenr-old 
mentally retarded dnugliler, the tria l 
court committed reversib le e rro r in hiking 
jud icia l notice o f the ''fnct" Hint defen­
dant's daughter was not mentally cu lpa­
ble for the crime o f theft and then ndvis- 
ing the ju ry  ttm l they must accept lids 
fnct as conclusively proven. Smallwood v. 
S late , 761 P.2d 1000 (A laska C l App.
1989).

Anddg liuus ind ictm ent. —  Language 
o f an indictment which appealed to 
charge defendant as a principal, hut 
which cited subparagraph (2 )(lh , was su f­
ficient lo  charge him as an i ccomplic- in a 
car bombing. Machado v. S ln le , 797 P.2d 
677 (A laska Ct. App. 1990).

Host tu t lon . — .Superior court rotlld 
properly retpiire minor lo  pnv restitution 
fo r jew elry which wns taken during a bur­
g lary which lie admitted and fo r which 
the court. n{(jlidifnled him n delinquent, 
where e did nut contest the fuel Hint Ids 
participation in the liu ig ln ry made him 
legnlly accountable as an ncrnmplicc o f 
the (lic it o r the jewelry . ,1 M. v. S late. 780 
P.2d 9 i0  (A laska C l. App. 1990)

(Juotnd in Wngeis v. S ta le , Ct App 
Op. N<- 1127 (F ile  No. A :)2.18), l*2d 

(1991).
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S ee. 11.10.120. E x e m p tio n s  la  le g a l a c c o u n ta b i l i ty  fo r  c o n ­
d u c t  o f  n n o tl ic r .

N O TES TO  D E C IS IO N S

Quoted in Wagers v Slnte, Ct. App. 
0 |i . No. 1127 IF ile  No. A-.1Z.1H>, P .24

111)911.

§ 11.41.100 C r i m i n a l  Law 

A rtic le  1. H o m ic id e .

§ 11.41.110

Section
110. Murder ill l l i r  necoiul decree

S ee . 11.41.100. M u r d e r  in  th e  f i r s t  d e g re e .

NO I MS T O  D E C IS IO N S

Chapter 31. A ttempt and So lic ita tion . 
S ec. 11.31.100. A tte m p t.

N O TES TO  D E C IS IO N S

ll im li le  je op n rd y . — Tile MntulCH 
which proscribe iilleinp lcd murder, pos­
session o f explosives, nnd nrson dilTer 
markedly in the conduct which Ihey pro- 
h ih il nnd in the specific socielnl interests 
which they seek In preserve, nnd multip le 
sentences fo r the three ofienses do not vin- 
ln lo  double jeopnrdy. Mnchndn v. S to le , 
797 I'.2(1 077 IAlnr.kn C l. App. 19901.

A ttempted k idnapp ing  m ill o i l ie r  nt- 
le inp led  c rim es. —  Every nttcmpted sex- 
unl ussniilt, n llempled physical nssim ll, or 
iilleinp lei) mined robbery does not neces­
sarily  involve on nllempled kidnapping.

See. 11,31.110. S o lic ita tio n .

In order In moke (here distinctions clenr, 
it is important Hint the ju ry  he properly 
instructed Hint conviction or attempted 
kidnapping under AS ll.d l.D O IH n lllllC ) 
mid this seel ion requires n duel intent (1) 
In physically nr sexually n«snull the vic­
tim and (21 In restrain the victim beyond 
what wns necessary In clleclunto the an- 
snult. A lain v. S ta le , 7f>.1 l ’ .2d HIM 
(A lnskn CL A pp. 19901.

C ited in Charles v. S lnte. 700 P.2d 077 
(A laska (9 . App. 1909); (im itner v. State, 
709 P.2d :1RI (A laska C l. App. 1990).

N O TES  TO  D E C IS IO N S

Sentence uphe ld . — Composite sen­
tence o f .10 years o f imprisonment fo r so­
licitation o f murder in the firs t degree, nl- 
leinpteil murder in the first decree, nnd 
issnull in the first degree was not d ea rly

mislnken. Marznk v. S late, 796 l\2d  137-1 
lA lnskn C l. App. 19901.

Q uoted  in (Inrgnn v. S late, 805 P.2H 
990 lA lnskn Ct App. 10911.

Chapter 41. O ffenses A ga in st Hie Person.
A rtic le
I. Homicide <5 1 1.-11 1101
9. Kidnapping nnd Cuslodinl Interference 15 11.11,900)
•I. Sexual UlTcnsos (55 I I  •ll.-IIO  —  11.41.425, 11.41.494 —  I I  41 440, 11 41 455, 

I I  41.470)
dohhery, Extortion, and Coercion 15 11.41 5001

In ten t til k i l l requ ired .
Paragraph (n i lI ) p la in ly requires proof 

o f knowing (hut lint intentionnl> conduct 
rn lhe r llinn in ric  recklessness. Odoiii v. 
S ln te . 798 P,2d 353 (A lnskn Ct. App.
1990).

J o in d e r o f  c lm rges. — Cocaine 
chnrgcs nnd murder, kidnapping, and rob­
bery charges were properly jo ined, where 
the ntnte'n theory nf the murder, kidnap­
ping, and robbery offenses was llm t defen- 
dnnta committed the murder mid carried 
nut the kidnapping nnd robbery in defense 
o f their cocaine distribution business. 
Mathis v. S ta le , 778 P.2d 1161 (A lnskn 
Ct, App, 1989).

A dm issib ility  o f  ev idence. —  Where 
evidence o f cocaine possession and sale 
would have been admissible on murder, 
kidnapping, and robbery charges, Im l the 
murder, robbery, anil kidnapping evi­
dence would nnt have been admissible on 
Hie cocaine charges, Hie appropriate ac­
tion upon nppenl from  conviction on nil

counts was lo  vncnle Hie r icoiae convic­
tions but nITirm (be o ilie r t mvlelinns. 
Mathis v. Sta le, 770 P.2d 1161 lA lnskn 
C l. App. 19091.

Sentence uphe ld .
Sentence nf three consecutive 99 year 

terms for three counts o f murder nnd an­
other consecutive seven-year term for ill 
ten,pled murder Ifar a total nenlenre ol 
3(14 ycnrsl was not excessive, where defen­
dant had gone on n k illing  spree, rssen- 
tin lly  hunting his victims down, nnd there 
was no way lo  ru le  mil the possibility tlin l 
he might commit nnnther series o f hom i­
cides. Knm tlic v. S lnto, 796 I’ .2d 044 
(A lnskn Ct. App. 19911).

( ‘ lied  in Zeciri v. S ta le , 779 I ' 2d 795 
(A lnskn C l. App 1909); Charles v. S lide, 
701) P.2d 377 (A lnskn Ct. App. ISIH9); 
Odom v. State, 790 P.2d 353 lA lnskn Cl 
App. 19901; Ilengol v. S ta le, C l. App Op 
No. 1142 (F ile  No. A-34571, l ’ .2il 

(1991).

S ec . 11.41.110. M u r d e r  in  th e  s e c o n d  d e g re e , (n) A person com ­
m its  th e  crim e of m u rd e r in th e  second degree if

( 1 ) w ith in te n t lo tn u se  se rious physical in ju ry  lo an o th e r person or 
know ing th a t  th e  conduct is su b s tan tia lly  ce rta in  to cause d ea th  or 
serious physical in ju ry  lo a n o th e r  person, Hie person causes ilie dentil 
o f any  person;

(2 ) (lie person know ingly  engages in conduct llm t re su lts  in the 
d ea th  of an o th e r person u n d e r c ircum stances m an ifestin g  an  ex trem e 
indilTcrcnce lo th e  value of hu m an  life; or

(3) ac ting  e ith e r  alone or w ith  one or m ore persons, th e  person 
com m its or a ttem p ts  to com m it a rso n  in the lirs t degree, k idnapping , 
sexunl a s sa u lt in th e  first degree , sexua l a s s a u lt in th e  second degree, 
b u rg la ry  in th e  first degree, escape in the firs t o r second degree, or 
robbery in any degree nnd, in  the course of or in fu rth e ran ce  of th a t 
c rim e, o r in im m ediate  fligh t from th a t  crim e, any  person causes the 
tlcnlli or a person o th er th a n  one of the  p artic ipan ts .

(b) M urder in the  second degree  is an  unclassified  felony and  is 
pttttishnkle as provided in AS 12.1)5. (§ 3 ch 166 SLA !!)78; am  5 1 rh 
66  SLA 1988; nm § 5 ch 4 SLA 1990)

2
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11.05.010 A i .ar k a  S t a t u t e s § 11.15.340

C h a p te r  05. P u n is h m e n t .

Secs. 11.05.010 —  11.05.060. Punishments nnd sentences, /Re- 
•enled, § 21 ch 166 SLA 1078. For current Inn' on attempt, see A S
I.31; For current sentencing provisions, see A S  12.65.1

Secs. 11.05.070 — 11.06.000. /Renumbered us A S  33.30.310, 
’3.30.320, nml 33.30.300.]

Sec. 11.06.100. Computation and execution o f  ja il sentences. IRc- 
•enlcd, § 21 ch 166 SLA  1978. For current sentencing provisions, see 
\S  12.55.1

Secs. 11.05.110 —  11.05.120. Employment or imprisoned persons 
Repealed, S 6 ch 53 SLA 1982.1

Sec. 11.05.130. /Renumbered as A S  33.30.290.1

Secs. 11.05.HO —  11.05.160. Imposition o f punishment; punish- 
iie /il for felonies. /Repealed, § 21 ch 166 SLA 1978. For current sen- 
dicing provisions, see A S  12.65.1

C h n p tc r  10. P a r t i e s  to  C rim e .

/Repealed, S 21 ch 166 SLA 1978. Foi current law, see A S  
11.16 nnd 11.31 .110 .1

C h a p te r  15. O ffe n s e s  A g a in s t  th e  P e r s o n .

Secs. 11.15.010— 11.15.050. Murder nnd manslaughter. I Repealed, 
1 21 ch 166 SLA 1978. For cu rren t law, see A S  11,41.100 —
II.41 .110.1

Sec. I I .15.060. /Renumbered as A S  18.16.010.1

Secs. 11.16.070— 11.15.3A0. Homicide, sexual olTcnscs. assaults, 
robbery, larceny, kidnapping, black mail, libel nnd slander. /Repealed, 
s' 21 ch 166 SLA 1978. For cu rren t law, sec A S  11.41.1

2

Section Section
1011. Lcjtnl ncrountnhility linficd upon con* 1*0. F .irinp llon . to l rRnl nremmlnliility 
■ in i t . in , . . fo r conduct o f nnotlrer110. !*gn | nccouninh. ity Im .c l upon the 1.10. U Knl occniinlobilily nf ontmil/o. conduct o f Another; Complicity lioiw

Chnptcr 1(1. Parties to Crime.

C o lla te ra l re ference*. — 21 Am. Jur. 
2d, Crlm lnnl I,nw, 58 37 61, 103-174.

22 C.J.8., Crlmlnnl Lnw, 05 70-09.
Crlm lnnl rcnponaibillly o f one cooper- 

ntlng in ofTcnm which lie In Incnpnhh* of 
committing peraunnllv, G A l.lt 182; 74 
ALU 1110; 1.11 A l.lt 1322.

Whnl nrnnuntn lo  pnrticipntlnn In homl- 
cltlo on port o f one nol the actual pcrprdrn- 
tor, who won prenrnf without preconcert 
or conwplrncy, 12 AI.H 2715.

Intent lo nfd nnd abet perpetrntnr, or 
entering Into hia design, nn nccraanry to 
moke one, present nt homicide without 
preconcert or eonrtplrney, criminally re- 
apaunible, 12 A I.R 277.

Hesponnihilily o f prrnonn pnrtlci, nling 
In jn ll delivery for homicide committed by 
ono of their numher. 16 ALU 460.

Principal In s e c o n d  d e g r e e ,  o r  o l d e r  n n d  n l i c t t n r  In c a p o  o f  feloninua n w n u l t ,  10 ALU 1043.
Criminal mpnnnlbility o f ono who fur- 

malic* Inptrumentnllty o fn  kind ordinar­
ily tired for legitimate purport**, with 
knowledge thnt I* I* lo he upcd by nnother 
for crimlnnl purposes, 103 ALU 331.

Coercion, compulsion or dure** oa dr- 
fenae to criminal prnaocution, 40 ALU2d
903.

Acceanory before fnct In manalaughlcr. 
06 Af.R2d 176 

NVomnn upon whom alwrtlon la commit­
ted or attempted *a accomplice for pur­
pose* of rule requiring corroboration of nc- 
compiler testimony, 34 A L lPd  868.

Acquittal of principal or hi* itmvlrlion 
of ler.«er degree nf ofTenp* an nfTecling 
prosecution o f nrceaanry nnd alder nnd 
abettor, 9 ALIMth 972 

rirraecution or conviction o f one rnnapir- 
ntor na nfTccled by dlapoajtlnn of cnac 
ngnlnat coeonrpirnloni, 19 ALU4th 192.

Oiaciptlnary action agalnat nltomey for 
aiding or nniiating nnother prraon In un­
authorised practice o f law, 41 ALU 1th 361.

Withdrawal of life aupport* from coma- 
toae pn lirn l, 47 ALH4th 18.

Crim inal reaponaibility undrr 18 USCS 
2(l>» o f one who Incka capacity to commit 
on ollonac but cntiaea another lo do ao, 62 
ALU Fed 769.

See . 11 .10 .100 . I*egn] n u cn u n tn b ility  b a sed  u p on  c o n d u c t . A 
person is g u ilty  o f  nn o ffense i f  it is comm itted by the  person ’s own 
conduct o r by the conduct o f  n n o l.ie r fo r which the person is legn lly  
accountable under A S 11 .16 .110 , o r by both. (§ 1 ch 1GG SLA  1978)

NOTES TO  DEC IS IO N S

Form e r lnw construed . — See Turn of 
V.  Stnt*. G12 P.2d 92.1 lAlnakn 19731. (I),, 
cided under former AS 11 .10010 )

!»cgnl accountab ility alntiitrn npply 
tn flnli nm l w ild life offenaea. Knuta/m v. 
Sta ir, 736 f\2d 776 (Alnakn Ct. App 
1987) 11

Applied in Kinegak v. State. 747 P 2d 
641 (A laikn CL App. 1987*.

C ited in Onilpy v .  State. 676 P 2d 667 
(A laska Ct. App. 1984)
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A i. a r k  a  S t a t u t e s
See. U . lt i .1 1 0 . L e g a l a c c o u n ta b i li ty  b a sed  u p o n  the  c o n d u c t 

o f  a n o th e r : C om p lic ity . A person in le g a lly  accountable fo r t lu  con­
duct o f nno the r constitu ting  nn offense i f

(1 ) the person is mndo leg n lly  accountable by a p rovis ion o f law 
defin ing the offense;

(2 ) w ith in ten t to prom ote o r  fnc ilitn te  the comm ission »d the o f­
fense, the person

(A ) so lic its  the o th e r to com m it the  offense; o r
(13) aids o r nbcts the othe r in p lann ing  o r com m itting the ofTense; o r
(.*1) ac ting  w ith the cu lpab le  m en ta l state th a t is su ffic ien t fo r the 

comm ission o f the o ffense , the person causes an innocent person o r a 
person who lacks c rim ina l re sponsib ility  to engage in  I lio proscribed 
conduct. ($ i cli IGfi S LA  1978 )

(,’rOM  re fe re n c e * . ■ urn AS U 31.M0
- For solicitation,

NOTES TO  D EC IS IO N S
Kdltnr'n notes. — Some o f tlio ensou 

cited In the notes M ow  were decided un­
der former A8 12.15.010.

D istinction between principa ls nnd 
necessaries abrogated. — Former AS 
12.15.010 abrogated the distinction be­
tween principals nnd nccepr.orien. Tnrncf 
v. Slnte, 192 P.2d 109 (Alnskn 1971).

tiy former AS 12.15 010, Alnskn nlxil- 
tshed the commnndaw distinction be­
tween nccrsnniicn nnd principals to n 
crime. Rice v. Slnte, 559 P.2d *119 (Alnskn 
1979).

I.egnl nccnuutMbility statute* npply 
to fish nnd w ild life  offenses. Knutson v. 
State. 735 P.2d 775 (Alnskn Ct. App. 
19R7); Vnden v. S tn lr, 712 P2d  781 
tAlaska Ct. App. 1987).

Know ledge o f  fnct o f  crim inn llty i r ­
re levant. — In order for n defendant to be 
found liable as nn accomplice, the stnle 
need nnly prove Hint deforulnnl intention- 
a lly  aided codefendnnt. knowing o f code- 
fcndnnl's criminal purpose. It in not neces­
sary Hint lie know o f the criminality o f the 
conduct. Madge v. Stnle, 750 P.2d 1015 
(Alnskn C l. App. 1988).

Abrogation did not npp ly nn ly to 
punishment. —  The abrogation of the 
distinction between nccessoricn nnd prim 
cipnln mnndntcd by former AS 12.15 010 
tlid not npply only to punishment. 
Schnrver v. Slnte, 551 P.2d 300 (Alnskn 
19771.T o "p rosecute" one nn n p rlucipn l In ­
cludes charging him nn n p rinc ipa l. 
Schnrver v. State, 5 0 1 !\2d 300 (Alnskn
1977).

A lders nnd nhettnrn nn principnln. — 
Former AS 12.15.010 provided Hint any­
one aiding or nhrttiog Hie commission of n 
crime should he prosecuted, tried, nnd 
punished nn n principal. Tnrnef v. Slate, 
•192 P.2d 10!) (A laska 1971).

An nrcusrd who in indicted nn n princi­
pal in Muhject lo  conviction upon evidence 
which shows Hint lie only aided and abet­
ted. Schnrver v. Stnle, 501 I’ 2d 300 
(Alnskn 1977).

One indicted as n priucipnl may be con­
victed or the crime on evidence which 
shown Ihnt lie merely aided nml nbctted. 
Ransom v. Slnte. ICO I\2d 170 (Alnskn 
IPG9).

"A ltl and n liet" menus lo help, nsslflt, 
ni fm ililn tr the commission nf n crime, 
promote the accomplishment thereof, help 
in ndvnncing or bringing it nbout, or en­
courage, counsel, or Incite nn lo  its corn- 
mlssmn. Thomas v. Sint'', 391 P.2d 18 
(Alnskn 1901); t ’nrmnn v. S late, 502 P.2d 
12,55 (Alaska 1979, llensel v. Slnte, G0-1 
P.2d 222 (Alnskn IJ79).

It enn tie inferred Hint the* words "aid 
nnd nliet" nre used synonymously with 
vnrimis combination* nf Hie words assist, 
advise, counsel, procure, encourage, incite 
and instigate. Tnrnef v. Stnle, 512 P.2d 
923 (Alaska 19731; Cnrmnn v. Stnte, 502 
r .2d  1255 (Alnskn 1079).

A defendant need not commit every 
element o f  nn offense to he gu ilty as n 
p rincipa l under Hie lnw. so long ns Hie 
fllnln proves commission of the whole of­
fense l»y someone nnd the aiding or nbet- 
ling of (lie olfenso hy the defendant. An­

ft 11.10.120 C r im in a l  L a w § I l . K i . l 2 H

thony v. Stale, 521 P.2d -180 (Alnskn 
197-1)

When person  is gu ilty no accom­
plice, — See (Ionian v. Stnte, 533 PAM 25 
(Alnskn 1975).

N ot Just nay net o f the defendnnt 
w ill su ffice. The m l  must nld, nbet, ns- 
Rist, or facilitate the commission of Hie 
particular subslnntiva crime for which the 
stole reehn to hold the defendant liable os 
nn Accomplice. Ilen srl v. Slnte, 501 P.2d 
222 (Alnskn 1979).

Focus In determ ining nccompllee’s 
liab ility . — In determining nn accom­
plices lin liilily for the crime committed by 
another, the focus is nol only upon (lie 
substantive ofTense committed hy the per­
petrator; It In nlno upon the accomplice's 
a ils  nnd mental stnte vis n-vis the crimi­
nal enterprise in general. Honsol v. Stn lr, 
GUI P.2d 272 (Alnskn 1979).

With respect ic the mental element, lia ­
bility for tiie crime nf nnother will nltncli 
on ly upon n showing Hint nn individual 
hnd knowledge o f the crlmlnnl enterprise 
nnd specifically intended, hy his conduct, 
to nld, nbet, nnsint, or participate in Hie 
criminal enterprise. Hensrl v. Stnle, G0-1 
P.2d 222 (Alnskn 1979).

Evidence o f the ilefvudnut'n d im in­
ished capacity is admissible to negntc 
the elements o f knowledge nnd specific 
crim inal Intent required for accomplice l i ­
ability. Hennal v. Stnte, 501 P.2d 222 
(Alnskn 1979).

Photog raphs nre re levant to estab­
lish  aiding nnd nbcttlng the commission 
o f the crime nnd mny he admitted into evi­
dence. In ro PH ., 504 P.2d 837 (Alnskn 
1972).

A witness' testimony Hint he linught 
two ski mnsks nt defendnnt's request 
which he knew nt the time would lie used

for n "iinld up," nnd llm t hi* paid his own 
money for them would lim e been sulli- 
cient In allow the Jury to conclude Hint the 
witness wns nn accomplice In the robbery 
Unrmnn v. Stnte, 502 P.2d 1255 (Alaska 
1979).

In o rde r to cRtnhllsh liab ility ns nr- 
com p llre  In snle n f ro rn ln e , it wns in­
cumbent on the stnte to prove, first, tlo.i 
defendant wns nwnrc o f nnother Individ- 
uni's plnn In resell the rocninc, p id, sec­
ond, thnt in supplying the individual with 
cocaine, defendnnt acted wit), the intent 
>o promote the other individual's plnn 
The stnte wns not required to show defen- 
(hint's nwnrrncps of nnd intrril In promote 
Hie specific snle Hint nctui lly  occurred 
Sldmlle v. Stnte. 731 P.2d 5 (2 (Alnskn C l. 
App. 1987).

A iding nnd nbcttlng undercover 
ngeuts. — Defendants who nidod nnd 
ni>eltcd undercover agents In committing 
Illegal hunting nets were properly con 
victrd ns accomplices despite agents’ IncK 
or eriminnl linliilily. Vndei v. Stnte. 758 
P.2d 1102 (Alnskn 1989).

Absence o f  decompile*-ns-mnltcr- 
of-lnw  Instruction not er.oneo'i.,. -  
See Moss berg v. State, r 2-i P.2d 798 
(Alnskn 1981)

Applied In Dowell v. F'.nlw, 728 P.2d 
12.20 (Alns’m Ct. App. 1.C ’ J l; Kincgnk v 
Stnle, 747 I* 2d 041 (Alnskn Cl App 
1987); Thiel v. Stnle. 7G2 P.2d 178 
(Alnskn Ct. App IP'iB).

Quoted in Cole •. Slnte, 751 P.2d 752 
(Alnskn Ct. App. 1980).

Cited in Dniky v. Slnte, 575 P 2d 557 
(Alnskn Ct. A,«p. 1984); Hale v. S tn lr, 751 
P.2d 312 lAlnskn Ct. App. 19R8).

Sec- 1 L IO . 120. E x em p t io n s  to  le g a l a c c o u n ta b i li ty  f o r  con* 
d u c t o f  n n o th e r . (a ) In  a prosecution fo r nn ofTense in which legal 
accountab ility is based on (lie  conduct o f nnother person,

( I )  it in nn a ffirm a tiv e  defense thn t the defendnnt, under ciicum - 
stnnces m an ifesting  n vo lun ta ry  and complete renunciation o f c rim i­
n a l in ten t,

(A ) te rm inated  the defendant's complicity before the comm isrion o( 
the ofTenne;

(H ) w ho lly  deprived the defendant's complicity o f its effectiveness in 
the comm ission n f the nirensc; nnd 

(C ) gave tim e ly  w arn ing to law  enforcement au th o rities  n r, i f  
t im e ly  w arn ing  cou ld not be given to law  enforcement au tho rities l»y
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11.16.130 A i .a s k a  S t a t u t e s 5 11.16.130

(A

ensonnhlo e fforts , otherw ise made n rensonnbtu e ffo r t to p reven t llio  
mnmission o f  I lie ofTense;
(2 ) it iH not n defense Llmt
(A ) (lie  o th e r person lins not been prosecuted fo r o r convicted o f nn 

'fl'onsc based upon the conduct in  question o r  lia s  been convicted o f  n 
lilTcront o lfe  .no o r degree o f ofTense;

( I I )  Hie offense, ns defined , can lie comm itted on ly  by a p a rt ic u la r 
lass o f  persons to which the  defendnnt does n o l belong , and the defcn- 
lan t is fo r th a t reason le g a lly  incapable n f com m itting  the o ffense in 
m  ind iv idua l capacity ; o r 

(C ) the o th e r person is  n o l gu ilty  o f  the ofTense.
(h ) Except ns o therw ise provided hy a p rov is ion o f  law  de fin ing  nn 

ifTense, a person in no t le g a lly  accountable fo r the conduct o f  nnother 
rons litu ting nn ofTense i f

(1 ) the person is the v ic tim  o f the offense ; o r
(2 ) the ofTense is so defined thnt the person ’ll conduct is in ev itab ly  

ncidcntn l to its comm ission. (§ J ch 166 SEA  1978 )
NOTES TO  D EC IS IO N S

Conviction o f ncceafMiry when p rill- Vnden v . Stnle, 708 l*.2d 1102 (Alnnkn 
clpn l Is undercover nfjent. — A profon- 1089).
donnl hunting guide could properly l»n llrcnu^e tlio nccomplice'n stnle o f mind
convicted nn nn nrcestory to hunting v{r>- in tho focus in determining A c c o m p l i c e  lin-
Intlnns when the prinrlpnl wns nn under- M ity . defcnwn o f cntrnpninit. durcen nml 
rover nscot Tor tlic novcrnmcnl, idneo I In- b ra t " f  pnralna nre nut ii.ipulcil to the nc- 
defense oT enlnipmciil unitor AS ronipllw . Vnileii V. S lnte, 768 I ’.2d 1102
ll.RI.4TiO provides nn ndeipinle remedy , ,, ...fur nn sovcrnmrni overrenchlnR. Vnilen ,  '"•nunc n llnn 'M , nil n tfirm n llve d r .
V Slnte, 742 P.2d 784 (Alnskn C l. App. '«  '? m  lh t  HrfeoHsnt, QB7l " t o  piuvc it hy n prcpondernncu o f the* rv l-

i  . r t i .  dencc. Ilnlev. Stole.704 P.2d 313(AlnnknA jtiMificnlion ilrfenne is pernnnnl to nn q  ^ f jpgg, 
undercover nRenl, nnd not transferable to in Ko„  v. Slal(. fi7fl p.2d 360
a di-rendnnt rbnrged nn Iris nccompllce. (Alnnkn 19811.

See . 11 .16 .130 . L e g a l n c r ’u in tn h i l i ty  o f  o rg a n iz a t io n s , 
to ) Except as otherw ise express ly provided , an  o rgan iza tion  is leg a lly  
accountable fo r conduct constitu ting an ofTense i f  the conduct

(1 ) is the conduct o f  its agent nnd
(A ) w ith in llie  scope o f the ngenl's em p loym ent nnd in b e h a lf o f  the 

o rgan iza tion ; o r
(U ) is solic ited, subsequently  ra t ified , o r subsequen tly  adopted hy 

the o rgan ization ; o r
(2 ) consists o f  nn om ission to d ischarge a specific d u ly  o f  a ff irm a tiv e  

performance imposed on o rgan iza tions hy law .
(b ) In th is section "n g en l"  means a d irecto r, o ffice r, nr employee o f 

an o rgan iza tion  o r nnv o th e r person who is au th o rized  lo  net iu  b e h a lf 
o f the o rgan iza tion . (§ 1 ch 166 S LA  1978 )

©
5 11.20.010 C r im in a l  L a w § 11.20.690

$

Croiui rctforcnccfl. ~  For nchrdillr* or tnllnn convicted of nn ofTonne. m e AS fine* thnt enn he levied ognlnfll nn orgnni- 12,G5.03f>(c).

C h a p te r  20. O ffe n se s  A g a in s t  P r o p e r ly ,

Secs. 11.20.010 —  11.20.070. Arson and Sainted Crimes. Ilie■ 
pealed, $ 21 cli 166 SLA  1078. For current law, see A S  11.46.400 —  
ll.4G.dG0.)

Secs. 11.20.080 —  11.20.180. Burglary. tliepenled, $ 21 ch 166 
SLA 1078. For current law, see A S  11.46.300 —  ll.4G.310.)

Secs. 11.20.140—  11.20.277. Larceny. Itleprnlcd, § 21 ch 1GGSLA 
1078. For current provisions on theft, see A S  11,40.100 —  1 1.46.200 I

Secs. 11.20.280 —  11.20.340. Em bnrlom ent. I Repented, § 21 ch 
166 SLA 1078. For theft by failure to make required disposition o f 
funds received or held, see A S  ll.4G.210.)

Sec. 11.20.346. Extortion. Iliepcnlrd, $ 21 ch 166 SLA 1078. For 
current lnw, see A S  11.41.020.)

Sec. 11.20.300. Receiving Stolen floods. IRcpcalcd, § 21 ch IGG 
SLA  1078. For current law, see A S  11.46.190 and 11.46.210.]

Secs. 11.20.360 —  11.20.610. False Pretenses nnd Frauds. IRc­
pcalcd, § 21 ch 166 SLA  1978. For theft hy deception, see A S  
11.46.180; for business nnd commercial oflcnscs, see A S  11.46.600 —  
11.46.740.)

Secs. 11.20.618 —  11.20.650. Malicious M ischief nnd Trespass. IRe­
pealed, § 21 ch 1G6 SLA  1978. For criminal trespass, see A S  11.46.320 
—  11.46.350; for criminal mischief, see A S  11.46.480 —  11.46.486.)

Sec. 11.20.660. /Renumbered as A S  11.76.120.)

Secs. 11.20.670—  11.20.600. Misuse, Damage, or Destruction. Illc- 
pealed, § 21 ch 166 SLA  1978. For criminal mischief, see A S  
11.46.480 — 11.46.486.1
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A la s k a  S t a t u t e s  

C h a p te r  22 . A ln sk n  C r e d i t  C a rd  C r im e s  A c t.

I Repented, § 21 ch IGG SLA  1978. For current lnw, see A S 
1 1.40.288 — 11.40.230,1

C h a p te r  25. F o r g e r y  a n d  C o u n te r f e i t in g .

Ill open led, § 21 ch IGG S1A  1978. For current lnw, see A S  
11.40.500 — 11.46M0.I

C h a p te r  30. O f fe n s e s  A g a in s t  P u b l ic  J u s t i c e .

(Repented, $ 21 ch IGG SL A 1978. For current low, see A S  
Jl.GG.I

C h n p tc r  31. A tte m p t e n d  S o lic ita tio n .

Hprtlo ll 
100. Attempt 
110. Solicitation
HO. Multiple conviction" imrrctl

S t'c llnn
I Ml. Sulmlnntivc crimen involvioR nt- 

tempt or nolicilntion

(Bt

Co lln le rn l references. — 21 Am. J r. 
2d, Crim inal Lnw, 55 I PR* 102

22 C.J.S., C rlm lnnl U w , 55 7.1-78.
Whnt amount* to attempt In mnnufnc- 

Kirn intoxicating liqtmr within trim innl 
lnw. 22 A M l 220.

Solicitation lo crime nn nuhMnntive 
coinmon-lnw ofTcnuc, HP AM I 001.

V 'lin l constitutes nltcmpt tn commit 
robbery, 00 AMI 714.

Ciim innl nffriine o f obtaining money 
undor fnlso prclonacs, or Attempting to do 
so, predicated upon receipt or claim o f 
benefits under insurance |»olicy, 1.15 A l.lt 
1107.Attempt to commit crime nn to driving, 
being in control of, or operating a motor 
vehicle while intoxicated, 47 ALR2d 590.

Entrapment lo commit or attempt abor­
tion, 53 AMl2d 1155.

What justifies e*cnpo or nltcmpt lo es- 
enpe, or nssinlnncc in llm t regnrd, 70 
A I.lt2d 1430.

Attempt to rommit rmsnult an criminnl 
offense, 70 Al.R2d 507.

Fnct thnt gun wns unloaded as nffccting 
criminnl responsibility for attempt to 
commit murder, 79 AUt2<l 1432.

Attempts to receive stolen property, 85 
AI.K2d 259.

Attempt lo enenpo or commit prison

breach ns nReclcd by menns employed, i)G 
AMl2d 520.

Attempts to commit offenses of Inrceny 
by trick, confidence ||ame, fnlrn pretensea, 
nnd the like. G A 1,113(1 241

Impolency ns defense to charge o f rope, 
ntlcmpt to rnpe, or n«snult with ln len l lo 
commit rnpe, 23 Al.H3d 1351.

Woman upon whom abortion is commit­
ted or attempted ns accomplice for pur­
poses o f rule requiring corroboration of nc- 
complice testimony, HI AMl.ld 858.

Comment note on impossibility o f con- 
siimmntinn of subslnntive crime nn de­
fense in criminnl prosecution for conspir­
acy nr attempt to commit crime, 37 
ALIl3d 375.

What constitutes nllempled murder, 51 
A M ild  012.

Temporary uunuthnrired nbsouec of 
prisoner ns escape or attempted rsrnpe, 7G 
AMWd 695.

W linl conduct nmounln to nn overt net 
or nets done toward commission of Inrceny 
po  ns to sustnin charge of nltempt lo com­
mit larceny, 70 A U tld  812.

Robbery, attempted robbery, or assault 
to commit rnblx*ry, «s nffected l>y Intent lo 
collect nr secure debt or claim, 88 AI.R3d 
1309.

Ur.e nf force nr Intimidntion in retaining

8
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property o r In attempting to escape, 
rather limn in Inking property, ns ele­
ment o f robbery, 9.1 ALR.Id 043.

Crlm lnnl linhillty o f third persons for 
dentil o f another ns result of accused's at­
tempt to k ill se lf or assist another’a sui­
cide, 40 AMUth 702.

Impossibility o f consummation ns dr* 
fense to prosecution for attempt, 41 
ALR4th 68B.

What constitutes attempted bnnk mb* 
bery under 18 USCS 56 211.1(a), nmklrig 
It offense to take or attempt to take, by 
force, violence, or Intimidntion. any prop­
erty, money, or other thing of value from 
bnnk, 37 A l.R Fed. 255.

Criminal responsibility under 18 USC3 
5 2(b) o f one who Incks capacity to commit 
an offrnse hut who causes another to do 
so, 62 ALU Fed. 789.

S ee . 1 1 .31 .100 . A ttem p t, (n ) A person is gu ilty  o f  nn nttcmpt to 
comm it n c rim e if. w ith in te n t lo  comm it n crime, the person engngen 
in  conduct which constitu tes n mihst. it in l step lownrd the commission 
o f thn t crime.

(b ) In  n prosecution under th is  section, it is n o l n defense l lm t it wns 
fnctun lly  o r leg n lly  im possib le lo  comm it the crime which woh the 
object o f  the n tlcm p t i f  the conduct engnged in  by the defendnnt would 
he n crim o hud the circum stances been ns Iho defendant believed them 
to he.

(c) In  n p rosecu tion  un de r Hub sec tion , i t  is  nn ntT irinntivo defense 
th n t the de fendnn t, u n de r c ircum s tan ce s  m an ife s tin g  n v o lu n ta ry  and 
com p lete ren un c ia tio n  o f th e  de fendan t's c r im in n l in te n t, p reven ted 
th e  com m iss ion o f the n ttem p ted  crim e .

(d ) A n n ttcm pt is
(1 ) nn unc lassified  fe lony i f  the crime nttempted is m u rde r in the 

f i rs t  degree;
(2 ) n clnss A fe lony i f  the crime nttempted is nn unclassified fe lony 

o the r than m u rde r in tlic  f i rs t  degree;
(3 ) a clnss B  fe lony  i f  the c rim e attempted in n clnss A fe lony ;
(4 ) n clnss C fe lony  i f  the c rim e nttempted in a clnss B fe lony;
(5 ) n clnss A m isdem eanor i f  the crim o nttempted in n clnss C fe lony;
(G) n c lnss B  m isdem eanor i f  the crim e attem pted is a clnss A 01

clnss I I  m isdem eanor.
(o ’ *r  the c rim e nttempted is nn unclnssified crime described in n 

s ta te  v which is not pn rt o f  th is  t it le  nnd no p rovis ion fo r pun ish ­
m en t e. nn attem pt to com m it the crim e is specified, the punishment 
fo r the attem pt is  im prisonm ent fo r n term  o f n o l m ore thnn h n lf the 
m axim um  period prescribed ns pun ishm ent fo r the unclnssified crime, 
o r  n fine o r not m ore thnn h n lf  the am ount o f tlic  m axim um  fine 
prescribed ns pun ishm ent fo r the unclnssified crime, o r both. I f  tin 
c rim e attem pted iB pun ishab le  oy nn indeterm inate o r li fe  term , the 
n ltem p t is n clnss A fe lony . (5 2 cli IGG SLA  1978; nm § 1 cli 102 SLA  
1980; nm § 10 ch 45 SLA  1982 ; nm § 1 ch 59  SLA  1988 )
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Cross references. — Fur legislntivo 
purpose of cli. 45, SLA 19H2, see 5 1, ch. 
•15, SLA 1982 In tho Temporary nml Spe- 
clnl Ads.

Effect o f  amendment*. — Tho 1988 
amendment, in subsection (d), Inserted 
present pnrngn.ph (1 ), redesignated for­
mer pnrngrnphs (1 )-(f») on present pnrn­
grnphs 12)10), nnd nddcd “oilier thnn mur­

der in tho fiir.t degree”  nt tho end o f pnrn- 
graph <2).

Legislative history reports. — For n 
report nn Chnptcr 102, SI.A I9H0 (HCS 
CSS 11 511), nee 1980 Sennte Journal Sup 
p lrmenl. No. 44, Mny 29, 19H0, or 1980 
Houpo Journnl Supplement, No. 79, Mny 
28, 1980.

NOTES TO  DEC IS IONS

Editor'll notes. — Mnny o f the crtses 
cited in the notes below svere decided un­
der former AS 11.05.020.

The Word "n tlcm p t"  generally menus 
the trinl or physical effort tn do n pnrtini- 
Inr thing. Wooldridge v. United Stnlen, 
287 F. 775 (9th C ir. 1910).

When nttempt complete under fo r ­
mer law . — See Lemko v. United Slnten, 
11 Alnskn 587, 211 F.2d 73 (9th Cir. 
1954); Wooldridge v. United Stales, 237 F. 
775 (9th C ir. 1910).

In the nrcn nf nltempt, criminnl culpn- 
h lllty wns present under former AS 
11.05.020 where them wns the formation 
o f criminnl nttempt, n preparation tn com­
mit the crime, nnd n direct unequivocal 
act toward its perpclrnlion. Ilrnhnm v. 
Stnle, 571 P.2d G31 (Alnskn 1977), cert, 
denied. 430 U S. 910, 98 S. C l. 2210, 50 L  
Ed. 2d 410 (1978).

Mere p rcpn rn tlon  to commit n crime, 
not followed hy nn overt net done toward 
its commission, did not constitute nn nt- 
tempt under for esr AS 11.05 020. There 
were borderline where it wns some­
times difficult to determine whether prep­
aration to commit n crime linn come nenr 
enough to the accomplishment o f the net 
so thnt nn attempt had hern committed, 
(inrgnn v. Stnte. 430 l\2d  PG8 (Alnskn 
1908).

Mere preparation tn commit n crime, 
not followed hy nn overt net done toward 
its commission, did not constitute nn nt­
tempt l/cmke v. United Slates, 14 Alnskn 
587, 211 F.2d 73 <9lh Cir. 1054).

When one's netn were o f such a prelh.il- 
nnry nnture so ns lo constituln mere prop- 
nrntion for the contcmfdntod crime, there 
wns nn crime of nttempt. Hrnhnm v. Slnte, 
571 P.2d G31 tAloskn 1977), cert denied. 
43G U S 910, 98 S. Ct 2240, 50 L. Ed. 2d 
•ltd (1978).

Question o f degree. — Whether m' 
tnken or done in contemplnlinn o f the 
commission of n crime were merely prepa­
ratory nnd did not constitute nttnnpt. or 
whether they were sufficiently close to the

consummation of the crime tn omniint to 
nltempt, wns n question nr degree nnd de­
pended upon the fnctn nnd circumstances 
o f n pnrticulnr rose. Ilrnhnm v. Stnle, 571 
P.2d 031 (Alnskn 1977), cert, denied, 430 
tt S. 910, 98 S. Ct. 2240, 50 L. Ed. 2d 410 
(1978).

Inndcqunry n f fo rm e r ntnluto. — 
Former AS 11.05.020 wns nppnrently in­
adequate to codify effectively ns a crime 
the niluntioM involving tho single net of 
conlrnrling for another to perform n crim­
innl net. lirohnm v. Stnte, 571 P.2d 031 
(Alnsku 1977), ccrt. denied, 43G U.S. 910, 
9B S Ct. 2240, 50 L Ed. 2d 410 '1978).

Applicability o f  this ncctlon. — Since 
under Alnskn lnw, delivery o f cocnin’* is 
expressly defined to include nn nltcmpi d  
delivery, the more specific ntnluto control.! 
nnd this section, the genernl attempt stat­
ute, is therefore not npplirnblc to delivery 
o f rornlnc. S lunrt v. State, G98 P.2d 1218 
(Alnskn Ct. App 1985).

Where rlefeiidnnt eniitrnrted with 
someone to k ill nnother, when he in­
structed the k ille r to visit the victim, his 
intention heing thnt there would he fos­
tered n relationship of trust nnd confi­
dence between the k ille r nml the victim, 
thus placing the k ille r in n position where 
he would he closer to the victim nnd could 
more readily k ill him, the k ille r ’s visit 
with the victim, nt defendant's direction, 
wns the doing of n direct, unequivocal net 
toward the comnriMinn of the crime of 
murder, whirh followed the fnrmnliou o f m 
criminnl Intent nnd n prepnrntion to com­
mit this crime. Ilrnhnm v. Stnte, 571 P.2d 
G31 (Alnskn 1977), cert, denied, 43G U.S. 
919. 98 S. Ct. 224G, 50 L. Ed. 2d 410 
(1978).

Fnctunl uqiossllillUy not nppnrent 
lo  nctor. — A fnctunl impossibility which 
wns not nppnrent lo the nctor nt the time 
should not. ns n matter o f policy, innulnto 
him from conviction for Attempting the 
commission o f the offense. (Inrgnn v, 
Stnle, 135 I*2d 958 (Alnskn 1950).

"Em pty pocket doc trine". — See
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Clnrgnn v. Suite, 430 P.2d 908 (Alaska 
1PGB).

Attempt N t n l u t o  applied In a t­
tempted vio la tion o f  nn rro t lc  drug 
statute. ~  Persons attempting lo commit 
tha crime defined hy AS 17.U ).0 |() o f the 
Alnskn Uniform Nnrcnlic Drug Act (now 
repealed) worn not exempted or excepted 
from the provisions o f the nltempt statute. 
Simpson v. United States, 13 Alnskn 535, 
195 F.2d 721 (9tli Cir. 1952).

An attempt wns neressn rlly In ­
cluded In nn Indictment fo r  stntutnry 
rnpe, ScklnofT v. United States, 283 F. 38 
(9th Cir. 1922).

Fn llu ro to Includo "Ruhstnulln l step" 
Inngunge In Ind lrt inen t fo r nttempted 
m u rder wns n defect only ns to form, 
where the IndicJincnt included n concise 
description o f defendant's fictions thnt 
conslituf" I the ofTense, including tho 
proper m.tguago regarding his stnte of 
mind. Ciervo v. Stnle. 766 P.2d 907 
(Alnnkn Ct. App. 1988).

Indictment need not specify Intent 
lo  ho proved fo r  nttempted rnpe. — 
There In sulhority for the proposition thnt 
n sp.ciflc intent must ho proved for the 
crime o f nttempted rnpe, Uut there In no 
nuthority supporting the proposition llm t 
the indictment must specify thnt Intent. 
Stnle v. Tliomns. 525 P.2d 1092 (Alnskn 
1974).

Even though there Is no question thnt 
the crime o f ntlcmpt required n specific 
intent, it seems cqunlly beyond dispute 
thnt n charge of nltempt to rnmmfl n spe­
cific crime clonrly advises the defendnnt of 
tlic offense with which he In charged. 
State v. Thomas, 525 P.2d 1092 (Alnskn 
1974).

Indictment charging nttempted rnpe 
nnd citing on ly  the rnpe stntute held 
su ffic ien t — See Stnte v. Thomas, 525 
P.2d 1092 (Alaska 1974).

Attempted kh lnnpplng  wns clnss A 
fe lony under lid s section befo re 1982 
am endm ent — Under the lnw ns it ex­
isted Leforo the 1982 amendment to lids 
section became effective, nttempted kid- 
nnpplng wns unquestionably n clnss A fe l­
ony. Galbraith v. Stnle, 593 P.2d 800 
(Alnskn Ct. App. 1985).

Attempted first-degree xcxunl ns. 
nnu lt — At the very least, n defendnnt 
must have formed n specific Intent lo en­
gage in sexual penetration in order to be 
convicted of nttempted first degrr «exunl 
assault. linden v. Stnle, G57 P.2d 1275 
(Alnskn Ct. App. 1983).

F ive-year presumptive run'.enco fo r

nttempted sexual assault. — It wns nol 
manifestly unjust to Impose n five-yrm 
presumptive term upon defendant's cun 
vlction o f nttempted sexual nMiiult o f it 
minor, nnd be wns not nuloinAtically enti 
lied ns n mnller o f law to have his ease 
rorerrrd to n three judge panel for sen 
louring Avcognnnn v Stnte. 757 P.2d <5 
(Alnnkn Ct. App 1988).

O ffense nf  nttempted sccnnd-drgn < 
m urder wns nn Impossibility. Huitt \ 
Stnte, 678 P.2d 415 (Alnskn Ct. App 
1984).

App licab ility o f  pnrtln l n ffirm n llv r 
defenses. — A person charged with ni 
templed kidnapping is not entitled to a* 
serl n pnrtlnl defense when the intended 
victim of the crime is voluntarily released 
unharmed; under the plnln language ol 
AS 11.41.300(d), the pnrtlnl sfTmnativr 
defense applies only In n prosecution fni 
kldunpping. Lnrnhy v. Stnte, 710 I*.2d 42? 
(Alnskn Cl App 1985).

Defendnnt mny ho found guilty 
though ntternpt not expressly charged. 
~  Jury could find defendant guilty o f the 
nttempt to commit the crime o f possessing 
nnrcnlic drugs despite the fnct Hint the 
nttempt wns not expressly charged. Simp 
son v. United Stales, 13 Alnskn 635, 195 
F,2d 721 19th Cir. 1952).

.Substantial evidence o f  attempt. -  
In n prosecution for possession o r nnrcetic 
drugs, although there wns no aubatantinl 
evidence Hint defendnnt committed the 
crime charged in tho infonnnUon, there 
wns substantial evidence thnt she nt- 
tempted to commit the rrln ie rlmrged 
Simpson v. United Stnlen. 13 Alnskn 635. 
195 F.2d 721 (9th Cir. 1952).

Evidence suffic ient to support con­
viction. — See McC'nrlo v. Slnte, 077 I\2d 
1258 (Alnnkn C l. App 1981).

Conviction reversed because n f In ­
sufficient cvh lenrc. — See Drawer v 
Stale, 728 l\2d  645 (Alnskn Ct. App 
1980),

Defendant's conviction o f attempted 
ncxunl abuse of a minor in tho secur.d tic 
grrn wns reversed, where evidence show 
log Hint he w ia lr notes to nn eight-yenr 
old girl asking her to be bis girlfriend nml 
to klni him established only thnt he en 
gaged In prepnrntory conduct nnd not Hint 
lie took a sulnlnntinl step toward scxunl 
contact with the girl. Sullivan v. Slnte. 
7GG P.2d 61 (Alnskn Ct. App. I0HB),

Snme offense fo r  Aontcndng pu r­
poses, — Assault with Intent to mb and 
nllempled nd.hery constituted the "*nm« 
offense" for milcmlng purpose*. Drookim
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V. Stnte, GUO P.2J 12 ( / '  skn U l. A|>|>.
wm.

Conviction nnd sentence upheld. — 
See Androjko v. Slnte, 095 l ‘ .2d 210 
(Alnnkn C l. App. 1905).

Convlctlo iin reversed  bccnuRc o f e r ­
roneous Jury lu s lr  ict*on. — Convic­
tion* fni nttempted xoxiinl nMMlll in tlic 
first decree nnd kidnapping were reversed 
hecniinc of nn ennneoun jury irmtrUctien 
nn ncJtunl nnnnult in the first decree con­
cerning consent. The correct stnndntd is 
whether tlm defendnnt recklessly dinrc- 
gnrded tho victim's lock o f consent. 
Lflfoter v. Stnte, 084 P.2d 130 (Alnskn Ct. 
App. 1084).

Sentence upheld . — See Howie v. 
Stnte, 494 P.2d 800 (Alnskn 10721; 
Spenrmnn v. Stnte, 513 P,2d 202 (Alnskn 
19751; ilrnhnm v. Stnle, 571 P.2d 031 
(Alnnkn 1977), cert, denied, 430 U.S 910, 
98 S. Ct. 2240, 50 \„ Ed. 2d 410 (1978); 
Johnson v. Stnle, 580 P.2<l 700 (Alnnkn
1978); Ferguson v. State, 590 l ’ .Vd 43 
(Alnskn 1979); Morris v. Stnte, 592 P.2d 
1241 (Alnskn 1979); llnm il v. Stole, 019 
P .2d 722 (Alnnkn 1980); Trnvelatcnd v. 
Stnte, 089 P.2d 191 (Alnskn 1981); 
Schnccker v. Stnte. 739 P.2d 1310 (Alnnkn 
Ct. App. 1987).

Sentence fo r  nttempted firs t degree 
m u rder upheld . — See Stnncl v. Stnle, 
718 P.2d 918 (Alnskn 1930).

C onviction o f nttempted firnt-dcgrcp 
sexun l nssnult n ffirm cd . — Conviction 
o f nlterr d sexunl nsnnult on the first 
degree t> ..cr AS 11.41.410 nn it rend 1m?« 
fore tlie 1983 amendment nnd this section 
wns affirmed. Sexunl ehnrgea hnscd nn 
non consr osunl gcnitnl inlercourso do not 
require proof o f n specific sexunl intent; 
nnd plnin erroi wns nol established 
though the prosecutor's expressions which 
might hnve boon construed ns n personal

opinion of the guilt o f the defendnnt or nn 
nigiiment relating to n defendant's need 
for trcntment were Impioper nnd unin­
vited. Potto v. Slnte, 712 P.2d 385 (Alnskn 
Ct. App 19R5).

Sentence under fo rm e r AS 11.*
11.410(h) nnd thin flection held expen­
sive. —  See Hnlhouse v. State, 087 P.2d 
llfiG  tAlnskn Ct. App I9H4).

Hciitence held excessive. —  See 
Hansen v. Stnte, 057 P.2d 802 (Alnskn Ct. 
App. 1983).

Applied in Nicholson v. Stnte. 050 P.2d 
1209 (Alnskn C l. App. 1982); Pnlterson v. 
Stnte, 732 I».2d 1102 (Alnskn Ct. App. 
1987); Allen v. Stnle, 709 P.2d 457 
(Alnnkn Ct. App 1989)

S ta led in Stnte v. Silns, 505 l\2d  051 
(Alnskn 19791; llnm il v. Slnte, 019 P.2d 
722 (Alnnkn 1980); Colemon v. Slnte, 021 
l\2d  PG9 (Alnskn 1980); C lmk v. Stnle, 
015 P.2d 1230 (Alnnkn Ct. App. 1982); 
Tnr.ruk v. Stnte. 055 P.2d 78n (Alnskn Ct. 
App. 1982); Velez v. Stnte. 7G2 P.2d 1297 
(Alnnkn Ct. App. 1988).

C lled  In Hnndley v. Slnte, 016 P.2d 027 
(Alnskn 1980); NVnlker v. Slnte, 002 P.2d 
918 (Alnskn C l. App. 1983); Hell v. Stnto, 
008 P 2d 829 (Alnnkn Ct. App. 1983); 
P rim er v. Slnte, 083 P.2d 290 (Alnskn Ct. 
App 1984); lln rt v. Stnle. 702 P.2d 651 
(Aln«kn Ct. App. 1985); Chief v. Stnte. 718 
P.2d 475 (Alnskn Ct. App. 19BG); llnstingfl 
v. Stnte, 730 P .2d 1157 (Alnskn Ct. App. 
1987); Jnmen v. Stnte. 739 P.2d 1314 
(Alnnkn Ct. App. 1987); Stevens v. Stnto, 
718 P.2d 771 (Alnnkn Ct. App. 1988); 
dnmrfl v. State, 751 P.2d 133G (Alnnkn Ct. 
App. 19H8); Ervin v. Stnle, 701 P.2d 121 
(Alnnkn C l. App. 1988); Robison v. Stnle, 
703 P.2d 1357 (AlnBkn CL App. 19R8); 
Konrnd v. Stnte, VG3 P.2d 10C9 (Alnnkn 
CT. App. 1988); Lnwrrnce v. Slnte, 704 
P.2d 318 (Alnnkn Ct. App. 1988).

S ee . 11 .31 .110 . S o lic i tn t lo n . (a ) A person com m its tlie crim e o f 
so lic ita tion  if, w ith in ten t lo  cause nnother lo  engage in conducl con­
s titu ting  a crim e, the person so lic its  the o the r tn engage in tha t con­
duct.

(h ) In  a prosecution under th is  section,
(1 ) it is not a defense
(A ) th a t the defendan t belongs to n clnss o f  persons who hy d e fin i­

tion n re leg a lly  incapab le in nn ind iv idua l capacity n f comm itting the 
c rim e thnt is the object o f  the so lic ita tion ; o r 

( i t )  th a t a person whom the defendant so lic its could not he gu ilty  n f 
the crim e llm t  is the object o f  the so lic ita tion ;

12

5 11.31. M 0 C r im in a l  L a w 5 11.31.110

(2 ) it is nn n ffirnm liv e  defenso llm t th o  defendant, under c ircum ­
stances m an ifesting  n v o lu n ta ry  nnd complete renuncia tion  o f the 
defendant's c rim inn l in tent, a fte r  so lic iting another person lo  engage 
in conduct constitu ting  a c rim e , prevented the commission o f tlic 
crim e.

(c) So lic ita tion  is n
(1 ) class A fe lony i f  tiro c rim e  solic ited Is nil unclnssified felony;
(2 ) clns.s B fe lony i f  the c rim e  solic ited is n c lnss A fe lon y ;
(3 ) clnss C fe lony  i f  the c rim o  solic ited is n c lass II fe lon y ;
(4 ) class A m isdem eanor iT the crime solicited is  a class C  fe lony;
(5 ) class B  m isdem eanor i f  th e  crime solic ited is n clnss A o r  class II 

m isdem eanor.
id ) II the crime solic ited  is on  unclnssified crime described in  a sta le 

law  which is n o l p a r i o f  this t i t le  and no provision fo r punishment o f n 
so lic ita tion  to commit, the c rim e in specified, tlic pun ishm ent fo r the
so lic ita tion  is im prisonm ent fo r  n term  o f  not m ore thnn h n lf the
m nxim um  period prescribed ns pun ishm ent for the unclnssified crime, 
o r o fiu o  o f not m ore than h n lf  the m axim um  fine prescribed ns pun­
ishm ent fo r .lie  unc lassified c rim e , o r both . I f  the crime solic ited is 
pun ishab le hy an inde te rm inate  o r life te rm , tho so lic ita tion  is  a class 
A fe lony . (§ 2  cli IGG SLA  1978 ; am  § 2  c li 102 S LA  1980; am  § 11 cli 
4 5  SLA  1982 )

Cross references. —  For irglnlntivo Legislative h is to ry  rcportN. — For n 
purpose of cli. 45, SLA 10(12, see 8 1. ch. report on Chnptcr 102. SLA 19811 IIICS
45, SLA 1082, In the Temporary nnd Spe- CKSI1 511), see 1080 Resole Jourim l Sup-
cinl Acts; for tegnl nccor liability Imscd on pleincnt, No. 44, Mny 29, 1980. nr 1080
the conduct of nnotlie, anil complicity, sec ilnuse doumnl Supplement, No. 70. Mo'
AS 11.16.110. 2C, 1980.

NOTES TO  DEC IS IONS

F o rm e r Ir m construed . — See (Alnskn 19771, cert, denied, 4,% U S 910,
MrConkey v Slnte, 504 P.2d 823 (Alnskn 98 S. Ct. 2216. 56 I,. Ed 2d 410 ( I97S*
1972); Cosr .dl v. Slnte, 645 P.2d 219 Quoted in Su llivan v. Stole, 7CII I' 2d 
(Alnskn Cl App. I9H2I. (Decided under 01 (Alnnkn Ct. App. 1988). 
former Af, 11.10.070.1 C lled  In Hoover v. Slnle, G41 I ’ 2,11253

U rn  contracting with ano ther to k i l l  (Alnnkn Ct. App. 19321; P S. v. Stnle, 055
o th ird  pernon wns g u llly  n f attempted P.2,| 1,119 (Alnnkn Ct. App. 1082); Monroe
first-degree m urder, not solicitntlon . v. S ln le . 752 P.2d 1017 (Alnnkn C l App
—  See Urnlinm v. S ln le , 571 P.2d 631 1088).

S e e . 11 .31 ,140 . M u lt ip le  c o n v ic t io n s  b u r re d , (a ) it ia not n de­
fense lo  n prosecution under A S  11 .31 .100 or AS 11 .31 .110 thn t the 
c rim e th a t is the object o f lire  attempt o r  so lic ita tion  wns nc tun ll) 
comm itted pu rsuan t to the a ttem p t o r no, ;citntion.

(b ) A pernon mny n o t he convicted o f m ore than one crime defined 
by AS 11 ,31 .109  o r A S  11 .31 .110  for conducl designed to com m it tir 
cu lm ina te  in  comm ission o f the  snme crim e.
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(c ) A person mny not lie convicted on the hnsis o r the same course o f 
conduct o f  both (1 ) n crim e defined hy AS 1 1 .3 1 .1 0 0  n r 11 .31 .110 ; nnd
(2 ) the crim e thnt is the object o r the nttcmpt n r so lic ita tion .

(d ) T h is  section docs not b a r inc lusion o f nm ltip l. counts in n sing le 
ind ic tm ent nr in fo rm a tion  charg ing commission o f  n crim e defined by 
AS 11 .31 .100  o r  1 1 .31 .110  nnd commission o f the crime thn t is tho 
object o f  the a ttem pt o r so lic ita tion . (5 2 ch ICG SbA  1978 )

NOTES TO  DEC IS IONS

Consp lrncy In Hcpnrnto offense. — Tlio m-merger rule means Hint n defm- 
The crime of conspiracy in generally re- riant can Ik* cnnvictcrl o f both conspiracy
pnrdcd nn n ecpnrnte ofTense from the nub- nnd the object o f the conspiracy. One roo
stnntivc crime that In tlio object o f the con* nun advanced for thin special treatment »*f
npirncy. Unlike the other prelirninnry of. conrpirncy nn n separately puuinhnt.le of-
feiiBcs o f attempt nnd solicitation, censpii • fenso in tlmt conrpirncy linn been regarded
ncy does not merge into n conviction for nf| n PPrj „ u„ crj , „ P | n [tnelf. I.ylhgoa v.
»'«« ':?•''*** V- ' S l“ lc - GM 10Ra (Alnnkn 1980).B20 I'.2<1 1082 (Alnskn 1080).

Sec , 1 1 .3 1 .1 GO. S u b s tn n liv c  c rim e s  in v o lv in g  n ttcm p t o r  s o lic i ­
ta t io n . N otw ithstand ing AS 11.31. HO ld ),

(1 ) n person m ny not he charged m der AS 11.31.1(10 ir the crime 
a lleg ed ly  attem pted by the defendant. is defined in  such a wny thn t on 
a ttem pt to engage in  the proscribed conducl constitu tes commission o f 
the  crim o itse lf;

(2 ) n person m ay  no t be charged under AS 11 .31 .110  i f  the so lic ita ­
tion in question is defined as a specific crime under o i lie r prov is ions o f 
law . <§ 2 ch 16G SLA  1978 )

NOTES TO  DEC IS IONS

Cited 111 Stiinrt v. S ln le , G98 P  2d 1218 
(Alnnkn C l. App. 1985).

C h a p te r  35. A b a n d o n m e n t  a n d  N o n s u p p o r l .

Wcpenlod, § I ch .79 SLA  1970 nnd § 21 ch 100 SLA  1978. For 
current, lnw on desertion nnd nousupport o f  n minor, sec A S  

11.01.100 —  11.01.120.1

H

f C h a p te r  30. F a i l u r e  to  P e r m i t  V is i tn l io n  w ith  
M in o r  C h ild .

Criminal Law

t

IRepenled, § 21 cli 100 SLA 1978. For current lnw, see A S
11.01.120.1

C h a p te r  <10. C r im e s  A g a in s t  M o rn lity  n n d  
D e c e n c y .

lllepenlcd, § 21 ch 106 SLA 1978. For current lnw, see A S  
11.01.130, 11.01.NO. A S  11.01.110, 11.01.130,

11.01.140 nnd A S  11.00.100 —  11.60.100.1

C h a p te r  41. O f fe n s e s  A g a in s t  th e  P e r s o n .
A rtic le
1. Homicide (55 11.-11.100 — I H I .H O )
2. Asinult nnd Reckless Endnngermcnt (55 11.41.200 — 11.41.250)
0. Kidnapping Hnd Custodial Interference (55 11.41.300 — 11.41.370)
4. Sexual OfTense* (59 11.41.410 — 11.41.470)
0. Robbery, Extortion, nnd Coercion (55 11.41.600 — 1I.4I.G30)

C rosn re fe rences. — For provisions 
authorizing arrest without warrant In cer­
tain canes whero tho police officer lias rea­

sonable cnuse to believe that the person 
has committed a crimo under Ibis clinpter. 
roe AS 12.25.030lb>.

NOTES TO  DEC IS IONS
Cited In Leucli v. Stnte, G33 P.2d 1000 

(Alnnkn 1901).

Article 1 . Homicide.

Section
100. Murder in tiro first degree 
110. Murder In tho ecrond degree 
116. Defenses to murder 
120. Manslaughter

Section
130. Crim innlly negligent homicide 
135. Multiple deaths 
140. Dcfiniiion

Co lln te rn l references. — 41 Am. Jur. 
2d, Homicide, 5 1 et seq.

40 C.J.S., Homicide, 4 1 et seq. 
Homicide by wanton or rcckler-s use o f 

firearm without expicss Intent to inflict 
injury, n AI.R C03; 23 AI.R 1654.

lloniK idc or nssnii’ * in attempting to 
prevent elopement, 8 Al R OGO

Wlmt nmounts lo participation in homi­
cide on part o f one not the actual pcrpetra 
tor, who was prenenl without preconcert 
or conspiracy, 12 A I.R 276.

Intoxication as reducing hnmicidc from 
murder to manslaughter. 12 AI.R HflB; 7M 
AI.R 897.

Responsibility o f persons participating

15



DRUG ABUSE PREVENTION AND COCh. 13

the a s s e s sm e n t o f  th e  civil p e n a lty  sh a ll be  d e t e r /  
m ined de  novo, a n d  sh a l l  inc lude  th e  r ig h t  o f  a  trip 
by ju ry , th e  r i g h t  to  counse l, an d  th e  r i g h t /  
c o n fro n t w itn e s se s . T h e  fac ta  o f  th e  v io lation  sh a ll 
be p roved  b ey o n d  a  re a s o n a b le  d o u b t

C iv il a c tio n
(h) I f  an  ind iv idua l d o es n o t r e q u e s t  / h e a r i n g  

p u rs u a n t to  su b s e c tio n  (e) o f  th is  sec tio n  a n d  th e  
A tto rn ey  G e n e ra l is s u e s  a n  o rd e r  p u r s u a n t  to  su ch  
subsection , o r  i f  an  ind iv idua l d o es n o t  u n d e r  su b ­
section  (g) o f  th is  se c tio n  se e k  jud ic ia l rev iew  o f 
such a n  o rd e r , th e  A tto rn e y  G en e ra l m ay  com ­
m ence a  civil a c tio n  in  a n y  a p p ro p r ia te  d is tr ic t  
co u rt o f  th e  U n ite d  S ta te s  fo r  th e  p u rp o se  o f 
recovering  th e  a m o u n t  a s s e s se d  an d  a n  a m o u n t 
re p re se n tin g  in te r e s t  a t  a  r a t / c  m p u te d  in a cco rd ­
ance w ith  sec tio n  1961 o f  T itle  28. S u ch  in te r e s t  
shall acc ru e  f ro m  th e  ex p ira tio n  o f  th e  3 0 -d a y  
period d e sc rib ed  in s u b s / t i o n  (g) o f  th is  sec tion , 
in  su ch  a n  ac tio n , th e /d e c is io n  o f  th e  A tto rn e y  
G eneral to  is su e  th e  o rd e r , an d  th e  a m o u n t o f  th e  
p ena lty  a s s e s se d  b y  th e  A tto rn e y  G en e ra l, sha ll n o t 
be su b je c t to  r e v i e w /

Limitation
(i) T he  A tto rn e y  G e n e ra l m a y  n o t u n d e r  th is  

subsection  com m ence  p ro c e e d in g  againB t an  indi­
vidual a f t e r  me  e x p ira tio n  o f  th e  5 -y e a r  period  
beg inn ing  o r / th e  d a te  o n  w hich  th e  ind iv idual alleg 
edly v io la tpu  su b s e c tio n  (a) o f  th is  sec tion .

E x p u n g e m e n t p ro c e d u re s
(j) T he  A tto rn e y  G e n e ra l sh a ll d ism iss  t h /  p ro ­

ceedings u n d e r  th is  se c tio n  a g a in s t  an  ind iv idual 
upon app lica tion  o f  s u c h  ind iv idual a t  a / y  tim e  
a f te r  th e  ex p ira tio n  o f  3 y e a r s  if—

(1) th e  ind iv idua l h a s  n o t p r e v io u s #  b een  a s ­
se ssed  a  civil p e n a lty  u n d e r  th is  secn o n ;

(2) th e  ind iv idua l h a s  p a id  th e  a s se ssm e n t;
(3) th e  in d iv id u a l h a s  com p lied /w ith  a n y  condi­

tions im posed  b y  th e  A tto rn e y  g e n e r a l ;
(4) th e  ind iv idual h a s  n o t been conv ic ted  o f  a  

F ed e ra l o r  S ta te  o ffe n s e  re la tin g  to  a  co n tro lled  
su b s tan ce ; an d

a g r e /  to  su b m it to  a  d ru g  
shoxvs th e  in d iv id u a l to  b e

NTRQL 21 § 848

o f

(5) th e  ind iv idual 
te s t, a n d  su ch  t e s t  
d ru g  free .

A nonpublic  re c o rd  
section  sh a ll b e  re ' 
Ju s tic e  so le ly  fo r  the , 
su b se q u e n t p ro a  
fied fo r  a  civil 
section. I f  a

d isp o sitio n  u n d e r  th is  su b - 
ed  b y  th e  D e p a r tm e n t o f  

u rp o s e  o f  d e te rm in in g  in  an y  
g  w h e th e r  th e  p e rso n  qu a li­

ty  o r  e x p u n g e m e n t u n d e r  th is  
is  e x p u n g e d  u n d e r  th is  su b se c ­

tion, an  ind iv idual co n c e rn in g  w h o m  su ch  an  ex ­
p u n g em en t h a s  b e e n  m a d e  sh a ll n o t b e  h e ld  th e re ­

a f t e r  u n d e r  a n y  provision o f  law  to  b e  g u il ty  o f 
p e r ju ry , fa ls e  sw ea rin g , o r  m a k in g ’a  fa lse  
m e n t b y  re a s o n  o f  hiB fa ilu re  to  rec ite  o r  
e d g e  a  p ro c e e d in g  u n d e r  th is  sec tio n  oj>43ie r e s u l ts  
th e r e o f  in  re s p o n se  to  a n  in q u iry  p m e  o f  h im  fo r  
a n y  p u rp o se .
(P ub .L  91-613, Title II, § 406^fonnerly P nb .L  100-690, 
Title VI, } 6486, Nov. 18, 1988, 102 S ta t  4384, renum ber­
ed and amended P u b .H o i-6 4 7 , Title X, § 1002(gXl), (2), 
Nov. 29, 1990, lO ^ B fe t 4828.)

E d i t o r i a l  N o t e s  
o rlilo n i. A prior section 405 of Pub.L. 

Olpotf}, Title II, Oct. 27,1970, 84 S ta t  1266, was redesig- 
ated  section 418 by P ub .L  101-647, } 1002(a)(1). See 

Section 859 of this title.

§ 845. Transferred to § 859 

§ 845a. Transferred to § 860 

§ 845b. Transferred to § 861

§ 846. Attempt and conspiracy
A ny  p e rso n  w h o  a tte m p ts  o r  co n sp ires  to  co m m it 

a n y  o f fe n s e  d e fin e d  in th is  s u b c h a p te r  sh a ll be  
su b je c t  to  th e  sa m e  p en a ltie s  a s  th o se  p re s c r ib e d  
f o r  th e  o ffe n se , th e  com m ission  o f  w hich  w a s  th e  
o b je c t o f  th e  a t te m p t  o r  consp iracy .
(P ub .L  91-613, T ide II, } 406, O c t 27, 1970, 84 S ta t  
1266, amended P u b .L  100-690, T ide VI, 5 6470(a), Nov. 
18, 1988, 102 S ta t  4377.)

§ 847. Additional penalties
A n y  p e n a lty  im posed  fo r  v io la tion  o f  th is  s u b ­

c h a p te r  sh a ll b e  in  add ition  to , a n d  n o t in lieu  of, 
a n y  civil o r  ad m in is tra tiv e  p e n a lty  o r san c tio n  a u ­
th o r iz e d  b y  law .
(P ub .L  91-613, T ide II, § 407, O ct 27, 1970, 84 S ta t  
1266.)

§ 848. Continuing criminal enterprise

Penalties; forfeitures
(a) A n y  p e rso n  w ho e n g a g e s  in  a /c o n t in u in g  

c rim in a l e n te rp r is e  sh a ll b e  s e n te n c e d 'to  a  te rm  o f  
im p riso n m e n t w h ich  m ay  n o t be  toss th a n  20 y e a rs  
a n d  w h ich  m a y  b e  u p  to  life im prisonm en t, to  a  f in e  
n o t  to  e x ceed  th e  g r e a te r  o f  th a t  au th o r ized  in 
a c c o rd a n c e  w ith  th e  prov isions o f  T itle  18, o r  
$2,000,000 i f  th e  d e fe n d a n t is a n  ind iv idual o r  
$5,000,000 i f  th e  d e fe n d a n t is o th e r  th a n  an  ind iv id­
u a l, a n d  to  th e  f iw fe itu re  p re sc rib e d  in sec tio n  853 
o f  th is  t i t le ; ex ed p t th a t  if  a n y  p e rso n  e n g a g e s  in 
su c h  a c tiv ity  .a f te r  o n e  o r  m o re  p r io r  convictions o f  
h im  u n d e p A is  sec tio n  h av e  b ecom e final, h e  sh a ll 
b e  s e n te n c e d  to  a  te r m  o f  im p riso n m en t w hich  m ay  
n o t h e  le s s  th a n  30 y e a rs  a n d  w hich  m ay  be  up  to

Comptota Annotation M atarU lt/sM  Tltl> 21, U-3 .CJL
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CONSPIRACY 18 §373

§371.

i q * U  98 S ta t  2031, as amended, se t ou t as a note under 
3551 of this title.

C o n sp ira c y  to c o m m it  o f fe n s e  o r  to  de­
fraud United States 

If two or more persons conspire either to commit 
ftQy  offense against the United States, or to de­
fraud the United States, or any agency thereof in 
any manner or for any purpose, and one or more of 
such persons do any act to effect the object of the 
c o n s p i r a c y ,  each shall be fined • not more than 
$10,000 or imprisoned not more than five years, or 
both.

", however, the offense, the commission of 
which is the object of the conspiracy, is a misde­
meanor only, the punishment for such conspiracy 
shall not exceed the maximum punishment provid­
ed for such misdemeanor.

Revision Noras
Based on title 18, U.S.C., 1940 ed., §§ 88, 291 (Mar. 4, 

1909, ch. 321, § 37, 35 S ta t  1096; Mar. 4, 1909, ch. 321, 
5 178a, as added S ep t 27, 1944, ch. 425, 58 S ta t  752).

This section consolidates said sections 88 and 294 of 
title 18, U.S.C., 1940 ed.

To reflect the construction placed upon said section 88 
by the courts the words "o r any agency th e re o f’ were 
inserted. (See Hnas v .  Henkel, 1909, 30 S .C t 249, 216 
U.S. 462, 54 L.Ed. 569, 17 Ann.Cas. 1112, where court 
said: "The sta tu te  is broad enough in its term s to include 
any conspiracy for the purpose of impairing, obstructing, 
or defeating the lawful functions of any departm ent of 
governm ent’’ Also, see United States v. Walter, 1923, 
44 S .C t 10, 263 U.S. 15, 68 L.E<L 137, and definitions of 
department, and agency in section 6 o f thi3 title.)

The punishment provision is completely rew ritten to 
increase the penalty from 2 years to 5 years except where 
the object o f the conspiracy is a  misdemeanor. I f  the 
object is a  misdemeanor, the maximum imprisonment fo r 
a conspiracy to  commit th a t offense, under the revised 
section, cannot exceed 1  year.

The injustice of perm itting a felony punishment on 
conviction for conspiracy to commit a misdemeanor is 
described by the late Hon. Grover M. Moscowitz, United 
States d istrict judge fo r the eastern  d istrict o f New York, 
in an address delivered March 14, 1944, before the section 
on Federal Practice o f the New Y ork B ar Association, 
reported in 3 Federal Rules Decisions, pages 380-392.

Hon. John Paul, United States d istrict judge fo r the 
western d istrict of Virginia, in a  le tte r addressed to 
Congressman Eugene J . Keogh dated January  27, 1944, 
stresses the inadequacy of th" 2-year sentence prescribed 
by existing law in cases where the object o f the conspir­
acy is the commission of a very serious offense.

The punishm ent provision of said section 294 of title 18 
was considered for inclusion in this revised section. It 
provided the same penalties for conspiracy to violate tho 
provisions o f certain counterfeiting lawB, as are applica­
ble in the case of conviction for the specific violations. 
Such a  punishment would seem • desirable for all con­

spiracies as fo r such offenses a s  counterfeiting and tran s­
porting. stolen property in in tersta te  commerce.

A multiplicity o f unnecessary enactm ents inevitably 
leads to confusion and disregard o f law. (See reviser’s 
note under section 493 of this title.)

Since consolidation w as highly desirable and because of 
the strong objections of prosecutors to  the general appli­
cation of the punishment provision of said section 294, the 
revised section represents the best compromise th e t could 
be devised between sharply conflicting views.

A number o f special conspiracy provisions, relating to 
specific offenses, which were contained in various sec­
tions incorporated in this title, w ere omitted because 
adequately covered by this section. A few exceptions 
were made, (1 ) where the conspiracy would constitute the 
only offense, o r (2) w here the punishm ent provided in this 
section would not be com m ensurate w ith the gravity of 
the offense. Special conspiracy provisions were retained 
in sections 241, 286, 372, 757, 794, 956, 1201, 2271, 2384 
and 2388 of this title. Special conspiracy provisions were 
added to sections 2158 and 2154 of this title.

§ 372. Conspiracy to impede or Injure officer.
I f  two or more persons in any State, Territory/ 

Possession, or District conspire to prevent, 
force, intimidation, or threat, any person from 
cepting or holding any office, trust, or placp of 
confidence under the United States, or from  dis­
charging any duties thereof, or to induce by like 
means any officer of the United States to leave the 
place, where his duties as an officer are required to 
be performed, or to injure him in his jperson or 
property on account of his lavrful discharge of the 
duties of his office, or while engaged in the lawful 
discharge thereof, or to injure his property so as to 
molest, interrupt, ninder, or impede him in the 
discharge of his official auties, each of such per­
sons shall be fined not more than $5,000 or impris­
oned not more than six years, or/Doth.

R ev isio n  N c

3ased on title 18, U.S.C., 1940 ed., § 54 (Mar. 4, 1909, 
ch. 321, § 21, 35 S ta t  1092).

Scope of section was enlarged to cover all possessions 
of the United States. When the section was first enacted 
in 1861 there w ere no possessions, and hence the use of 
the words "S tate  of Territory” was sufficient to describe 
the area then subject to  jhic jurisdiction of the United 
State . The word "D istrict" was inserted by the codifiere 
of the 1909 Criminal Cote.

§ 373. Solicitation to commit a crime o f vio­
len ce /

(a) Whoever, with intent that another person en­
gage in conduct constituting a felony that has as 
an element the use, ’ ttempted use, or threatened 
use of physical force against property or against 
the person df another in violation of the laws of the 
United Spates, and under circumstances strongly 
corroborative of that intent, solicits, commands,

Complat* Annotation Material*,
435
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CRIMINAL INSTRUCTIONS

8.05A CONSPIRACY ELEM ENTS

The defendant is charged in [Count________ of] the
indictment with conspiring t o _______  ‘n violation of
Section_______ of T it le _________ of the United States
Code. In order for the defendant to be found guilty of 
that charge, the government must prove each of the 
following elements beyond a reasonable doubt:

First, [beginning on or a b o u t_______ and ending
on or a b o u t _______ ] [starting som etim e before
_______ ] there was an agreement between two or more
persons to commit at least one crime as charged in the 
indictment;

Second, the defendant became a member of the 
conspiracy knowing of at least one of its objects and 
intending to help accomplish it; and

Third, one of the members of the conspiracy per­
formed at least one overt act for the purpose of carry­
ing out the conspiracy, with all of you agreeing on a 
particular overt act that you find was committed.

I shall discuss with you briefly the law relating to 
each of these elements.

A conspiracy is a kind of criminal partnership—an 
agreement of two or more persons to commit one or 
more crimes. The crime is the agreement to do some­
thing unlawful; it does not matter whether the crime 
agreed upon was committed.

For a conspiracy to have existed, it is not necessary 
that the conspirators made a formal agreement or that 
they agreed on every detail of the conspiracy. It is not 
enough, however, that they simply met, discussed mat­
ters of common interest, acted in similar ways, or 
perhaps helped one another. You must find that there 
was a plan to commit at least one of the crimes alleged 
in the indictment as an object of the conspiracy.

One becomes a member of a conspiracy by willfully 
participating in the unlawful plan with the intent to 
advance or further some object or purpose of the con-
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OFFENSES UNDER TITLE 18
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spiracy, even though the person does not have full 
knowledge of all the details of the conspiracy. Fur­
thermore, one who willfully joins an existing conspira­
cy is charged with the same responsibility as if that 
person had been one of the originators of it. On the 
other hand, one who has no knowledge of a conspiracy, 
but happens to act in a way which further.. some object 
or purpose of the conspiracy, does not thereby become a 
conspiratoi. Similarly, a person does not become a 
member merely by associating with one or more per­
sons who are conspirators, nor merely by knowing of 
the existence of a conspiracy.

An overt act does not itself have to be unlawful. A 
lawful act may be an element of a conspiracy if it was 
done for the purpose of carrying out the conspiracy. 
The government is not required to prove that the 
defendant personally did one of the overt acts. Once 
you have decided that the defendant was a member of a 
conspiracy, the defendant is responsible for what other 
conspirators said or did to carry out the conspiracy, 
whether or not the defendant knew what they said or 
did.

Comment
P roo f o f an overt act is not expressly required by every 

conspiracy statute. See, e.g., 18 U.S.C. § 1951(a) (Conspiracy to 
In terfere with Commerce by Threats or Violence), § 1962(d) (Con­
spiracy to Engage in Racketeer Influenced and Corrupt Organiza­
tions), § 2384 (Seditious Conspiracy); 21 U.S.C. § 846 (Conspiracy 
to Possess a Controlled Substance with Intent to Distribute), § 963 
(■Conspiracy to Import or Export a Controlled Substance). "The 
overwhelming weight o f authority now holds that proof o f an overt 
act is not necessary to charge and convict on conspiracy [where 
the statute does not require it].”  United States v. Savaiano, 843 
F.2d 1280, 1294 (10th Cir.), cert, denied, 109 S.Ct. 99 (1988). 
However, N inth Circuit law is to the contrary. See United States 
v. Mclchar-Lopez, 627 F.2d 886, 890 (9th Cir.1910).

A court, in making a prelim inary factual determination under 
Rule 801(dX2XE), may admit hearsay statements offered on the 
existence o f the conspiracy and the membership o f the speaker

Modol CnmJury Iralr. O. 1009 Ed —5 113



and any persons discussed in the statement. Bourjaily v. United 
States 483 U.S. 171 (1987).

Venue lies in the district in which the conspiracy was entered 
or in any district in which there was an overt act. Hyde & 
Schneider v. United States, 225 U.S. 347 (1912); Grigg v. Bolton, 53 
F.2d 158 (9th Cir.1931), cert, denied, 285 U .S. 538 (1932).
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OFFENSES UNDER TITLE 18

8.05B MULTIPLE CONSPIRACIES
You must decide whether the conspiracy charged 

in the indictment existed, and, if it did, who at least 
some of its members were. If you find that the conspir­
acy charged did not exist, then you must return a not 
guilty verdict, even though you may find that some 
otner conspiracy existed. Similarly, if you find that 
any defendant was not a member of the charged con­
spiracy, then you must find that defendant not guilty, 
even though tha t defendant may have been a member 
of some other conspiracy.

Comm ent
Absent variance between the allegations o f the indictment 

and the evidence presented, there is no need to instruct the ju ry  
on the issue o f multip le conspiracies. United States v. Zemek, 634 
F.2d 1159 (9th Cir. 1980), cert, denied, 450 U .S. 916 (1981); United 
States v. Mayo, 646 F.2d 369, 370 (9th Cir.), cert, denied, 454 U.S. 
1127 (1981). But where there is variance, e.g., where the indict­
ment charges a single conspiracy and the evidence indicates two or 
more possible conspiracies, a multip le conspiracy instruction is 
proper. United States v. Perry, 550 F.2d 524, 533 (9th Cir.), cert 
denied, 431 U.S. 918, 434 U.S. 827 (1977) (citing United States v. 
Varelli, 407 F.2d 735, 746 (7th Cir. 1969). Fa ilu re  to give a 
multip le conspiracy instruction i f  none is requested does not 
amount to plain e rro r United States u. Krasn, 614 F.2d 1229, 1235- 
36 (9th Cir.1980).

In  cases where the conspiracy charged involves only two 
persons, it is useful to instruct the ju ry  that should it find either 
conspirator not guilty o f conspiracy it must acquit both. United 
States v. Coven, 662 F.2d 162, 173 (2d C ir,1981), cert, denied, 456 
U.S. 916 (1982); see also United States v. Glickman, 604 F.2d 625, 
631-33 (9th Cir.1979), cert, denied, 444 U.S. 1080 (1980).



CRIMINAL INSTRUCTIONS

8.05C CONSPIRACY—KNOWING OF AND 
ASSOCIATION WITH OTHER 

CONSPIRATORS
A conspiracy may continue for a long period of time 

and may include the performance of many transactions. 
It is not necessary that all members of the conspiracy 
join it at the same time, and one may become a member 
of a conspiracy without full knowledge of all the details 
of the unlawful scheme or the names, identities, or 
locations of all of the other members.

Even though a defendant did not directly conspire 
with [the other defendant] [or] [other conspirators] in 
the overall scheme, the defendant would, in effect, have 
agreed to participate in the conspiracy if it is proved 
beyond a reasonable doubt that (1) the defendant di­
rectly conspired with one or more conspirators to carry 
out at least one of tho objects of the conspiracy, (2) the 
defendant knew or had reason to know that other 
conspirators were involved with those with whom the 
defendant directly conspired, and (3) the defendant had 
reason to believe that whatever benefits the defendant 
might get from the conspiracy were probably depen­
dent upon the success of the entire venture.

It is no defense that a person’s participation in a 
conspiracy was minor or for a short period of time.

Comment
A person may be a member o f a conspiracy even though the 

person does not know a ll o f the purpose o f the conspiracy. United 
States v. Escalante, 637 F.2d 1197, 1200 (9th Cir.), cert, denied, 449 
U.S. 856 (1980); United States v. Kearney, 560 F.2d 1358, 1362 (9th 
Cir.), cert, denied, 434 U.S. 971 (1977).

A single conspiracy can be established even though it took 
place during a long period o f time during which new members 
joined and old members dropped out. United States u. Green, 523 
F.2d 229, 233 (2d Cir.1975), cert, denied, 423 U.S. 1074 (1976). See 
also United States v. Thomas, 586 F.2d 123, 132 (9th Cir.1978); 
United States v. Perry, 550 F.2d 524 (9th Cir.), cert, denied, 431 
U.S. 918, 434 U.S. 827 (1977).
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8.05D WITHDRAWAL FROM CONSPIRACY
Once a person becomes a member of a conspiracy, 

that person remains a member until that person with­
draws from it. One may withdraw by doing acts which 
are inconsistent with the purpose of the conspiracy and 
by making reasonable efforts to tell the co-conspirators 
about those acts. You may consider any definite, posi­
tive step that shows that the conspirator is no longer a 
member of the conspiracy to be evidence of withdrawal.

The government has the burden of proving that 
the defendant did not withdraw from the conspiracy 
before the overt act—on which you all agreed—was 
committed by some member of the conspiracy.

Comm ent
It  is proper to instruct that continued participation in a 

conspiracy is presumed unless there is evidence o f withdrawal. 
United States v. Krasn, 614 F.2d 1229, 1236 (9th Cir.1980). See 
also United States v. Basey, 613 F.2d 198, 202 (9th Cir.1979), cert, 
denied. 446 U.S. 919 (1980).

I f  requested, an instruction on the government's burden o f 
dispioving withdrawal should be given. United States v. Read, 
658 F.2d 1225 (7th Cir.1981). See generally Instructions 1.03, 3.02, 
supra, and Comments.

In  the absence o f a statute o f Limitations defense, do not use 
this instruction i f the conspiracy charged ir  the indictment re ­
quires proof o f an overt act charged, since the crime is i nplete 
upon entering into the conspiracy. I f  the statute o f lim i. ons is 
a defense, this instruction should be modified to require the 
government to disprove withdrawal before the lim iting date.
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CRIMINAL INSTRUCTIONS

8.05E CONSPIRACY—PINKERTON 
CHARGE

Each member of a conspiracy is responsible for the 
actions of other members performed during the course 
and in furtherance of the conspiracy. If one member of 
a conspiracy commits a crime in furtherance of a 
conspiracy, the other members have also, under the 
law, committed the crime. Therefore, you may find 
the defendant guilty of [e.g., distributing cocaine] as
charged in Count _______ of the indictment if the
government has proved each of the following elements 
b-yond a reasonable doubt:

First, a person named in C o u n t________of the
indictment [e.g., knowingly distributed cocaine];

Second, the person was a member of the conspiracy 
charged in C oun t_______of the indictment;

Third, the person [e.g., distributed cocaine] in fur­
therance of the conspiracy; and

Fourth, the defendant was a member of the same 
conspiracy.

Comment
The Pinkerton Charge derives its name from Pinkeru . v. 

United States, 328 U.S. 640 (1946). "[A  conspirator] is liable for 
the acts o f his co-conspirators though he was not aware o f the 
performance o f those acts, nor even o f the existence o f the actors.”  
Hernandez v. United States, 300 F.2d 114, 122 (9th Cir.1962). I f  
warranted by the evidence, additional language may be added to 
the instruction to inform  the ju ry  that a conspirator may not be 
convicted o f a substantive offense comrnit.ed by a co-conspirator if 
commission o f the offense could not be reasonably foreseen as a 
necessary or natural consequence o f the unlaw ful agreement. See 
United States v. Roselli, 4"2 F.2d 879, 894 n. 25 (9th Cir.1970), cert, 
denied, 401 U.S. 924 (1971).
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FISCAL NOTE
SB 19: "An Act relating to the crime of conspiracy."
Page 2

Data on the number of cases and average sentences for conspiracy 
convictions is not available to the Department of Corrections 
since this has not been a crime in Alaska in the past. However, 
based on information obtained last session from the Department of 
Law, Criminal Division, it appears likely that the conspiracy 
statute would enable more effective prosecution of drug crimes in 
particular. Since conspiracies to commit murder, or kidnapping 
rarely occur, the impact on the Department is unpredictable.

The Department of Law predicts that the conspiracy law will 
facilitate more effective prosecution of cases involving 
multiple defendants and may encourage defendants to cooperate 
with the State to get reduced charges. The result will be more 
offenders sentenced for drug charges, rather than increasing 
sentence length.

According to 1992 booking statistics, there were 203 offenders 
incarcerated whose most serious charges were unclassified (10), 
class A (10) and class B (183) Misconduct Involving a Controlled 
Substance (MICS) offenses.

If this bill results in a ten percent increase in convictions for 
drug offenses about 20 additional cases will be added each year. 
Since 90% of the relevant MICS offense are class B felonies, the 
mean sentence length for a MICS B felony is used to calculate 
additional bed days. Mean sentence length is 20.1 months. 
Subtracting one-third of the sentence for statutory good time 
results in time served of slightly over one year. Twenty 
additional offenders serving one additional year would asult in 
7300 additional bed-days per year.

Because populations within correctional facilities are already 
exceeding emergency caps, it is assumed that these offenders will 
either be placed in Community Residential Center (CRC) beds, or 
that other offenders in the correctional centers will be 
displaced and moved to CRC beds. The daily cost of placement is 
$50.

The calculation used in computing the cosc is:

7300 beds days per year x $50 per CRC bed = $365,000.



Fiscal Note
SB 19: "An Act relating to the crime of conspiracy."
Page 3

The estimated costs are based on CRC beds since it is not 
possible to predict when the increases in incarceration would 
actually require adding more prison beds to the system. Cost of 
placement in a correctional center is approximately $100 per day.

The current prison beds are full. The Department's master plan 
indicates a need to build between 500- 700 additional beds by 
1996 if other measures to reduce inmate population are not 
addressed.

If this bill results in any substantial increase in convictions 
and prison sentences for offenses other that the 10% increase in 
drug offenses described above, or if sufficient prisoners cannot 
be diverted to community residential centers contract beds, then 
the effect of this bill may be to add increasing pressure on the 
already overcrowded correctional facilities.
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t
Alaska Court System

Fiscal Analysis 
SB 19

This bill creates a new crime of conspiracy to promote or facilitate a heinous offense.
Its purpose is to create a crime under which persons not presently prosecutable can be 
prosecuted.

The Department of Law has not estimated the number of prosecutions which will result 
from this legislation. When similar legislation was considered in 1987, the department 
projected a need for two additional attorneys, a paralegal, and a secretary, indicating a 
potentially large caseload. OPA has estimated that it will defend 25 co-defendants 
charged as a result of this legislation, in addition to those co-defendants represented 
by the Public Defender. Most of these co-defendants will be entitled to separate trials. 
Experience in other states and at the federal level demonstrates that conspiracy cases 
generally require extensive pre-tria l motion work, and are more likely to go to trial than 
other felony cases.

Page 2 of 3

'S?

■
I

¥

w

■



Alaska Court System

Fiscal Analysis 
SB 19

Personal Services

Pro Tern Superior Court Judge 
Anchorage, 12 months

Pro Tern Superior Court Judge 
Fairbanks, 6 months

Pro Tern Superior Court Juune 
Juneau, 6 months

In-Court Clerk, Anchorage

Salary Benefits Total

$24,150 $16,841 $40,991

12,251 8,439 20,690

12,075 8,420 20,495

27,108 11,816 38,924

$121,100

Page 3 of 3
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

BILL NO. SB 19

A N A L Y S IS  (C o n t in u e d ) :

This bill creates a crime of conspiracy when two or more people agree 
to commit a criminal offense and one of them does some act in furtherance of the 
agreement. The bill extends the application of the conspiracy law to offenses 
against a person under AS 11.41, punishable as unclassified or class A felonies, 
and to offenses involving controlled substance, under AS 11.71, punishable as 
unclassified, class A, or class B felonies.

The Department of Law believes there will not be a significant 
increase in the number of cases due to the conspiracy law. Current law permits 
prosecution of those who directly commit crimes, as well as those who are 
accomplices (AS 11.16). Because our present accomplice law allows us to 
prosecute people who aid and abet a criminal, it is unlikely that the conspiracy 
law (which requires proof of an agreement to commit the crime) will result in 
significantly more cases being prosecuted. Instead, the crime of conspiracy 
will be added as another count in a case that would have been prosecuted anyway.

In those cases that cannot be charged under current law, the crime of 
conspiracy will permit some additional cases to be prosecuted and some fiscal 
impact could result, although there may be offsetting cost savings.

The major effect of the conspiracy law is to permit the introduction
of additional evidence in a trial. Thus the jury is permitted to hear, for
example, more evidence about the overall drug operation, rather than being 
limited to evidence about specific drug sales on specific dates. The jury does 
not therefore view those sales in isolation, but is allowed to see the "big 
picture", and the state's case is made stronger. We believe that defendants 
charged under the conspiracy law will cooperate with the state to try to get a 
reduced charge, and therefore fewer trials will occur. Another potential cost- 
savings is that multiple defendants charged with conspiracy will be able to be 
tried in a joint trial, rather than separate trials as is usually the practice
now. Naturally the effects of any new law cannot be predicted with precise
certainty. However, conspiracy laws and stiff drug penalties are nothing new 
in the rest of the country.

P n g *  _ 2 _  o f  _J2_



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY  

STATE OF ALASKA
130 Seward Street, Suite 400 
Juneau, Alaska 99801-2105

February 5, 1993

SUBJECT:

TO:

I-ROM:

Sectional Summary of SB 19 (Work Order No. 8-LS0246\A)

Senator Rick Halford 
Attn: John

Jerry Luckhaupt^)6|^s>- 
Legislative Counsel

You have requested a sectional summaiy of the above-described bill. As a 
preliminary matter, note that a sectional analysis or summary of a bill should not be 
considered an authoritative interpretation of the bill - the bill itself is the best 
statement of its contents.

Section 1 of the bill creates AS 11.31.120, the crime of conspiracy. That section 
would make it a crime for a person

(1) with the intent to promote or facilitate a serious felony offense;
(2) to agree with one or more other persons to engage in or cause that serious 
felony offense; and
(3) an overt act in furtherance of the conspiracy is performed by one of the 
persons involved in the conspiracy.

This section clarifies criminal liability for certain situations, provides affirmative 
defenses that may be raised by the defendant, and defines "serious felony offense." 
Conspiracy is punishable as an unclassified, class A, class B or class C felony 
depending on the classification of the crime that was the object of the conspiracy.

Section 2 of the bill amends AS 11.31.140(a) to provide that it is not a defense to 
prosecution for conspiracy that the crime the defendant conspired to commit was 
actually committed.

Section 3 of the bill amends AS 11.31.140(b) to provide only one conviction for 
conspiracy, attempt, or solicitation is permitted for conduct that was designed to 
commit the same crime.

Section 4 of the bill amends AS 11.31.140(d) permits a prosecutor to charge both 
conspiracy to commit an offense and commission of the underlying offense.

( S e r v Section* )L • ces



Senator Rick Halford
February 5, 1993
Page 2

Section 5 of the bill amends AS 12.25.125(b) to provide that a person convicted of 
conspiracy to commit murder in the first degree shall be sentenced to a definite term 
of imprisonment of not less than five years and not more than 99 years.

GPLrpl 
93-065. plm
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The Honorable Rick Halford 
Alaska State Legislature 
State Capitol

i O B  M a i m  S t b e c t  

K E 7 C M I X A N .  A K  9 9 9 0 1 - 6 4 8 9  

( 3 0 7 )  2 2 5 - 6 8 8 0

When I had the opportunity to speak before the State Legislature 
earlier this month, I expressed my deep concern about the escalation 
of drug activity in Alaska. We must recognize that the weakness of our 
state's drug laws sends an unfortunate message to those who would 
traffic in illegal drugs. I applaud your efforts to address this problem 
by introducing legislation calling for a state conspiracy law. The 
passage of such a law should dispel any notion drug organizations may 
have that Alaska is a safe haven for their illicit operations.

It is time to give law enforcement in Alaska the tools necessary 
to break the criminal organizations that prey on our youth. Your 
legislation is an important step toward achieving that goal. The 
enactment of a state conspiracy law would allow us to bring down 
entire drug organizations rather than just prosecuting the pushers 
who are easily replaced.

We cannot simply rely upon the federal criminal Justice system 
to deal with the rise of criminal organizations in Alaska. While federal 
conspiracy laws play a significant role in combatting criminal 
organizations, we must give the state's law enforcement community 
the ability to use effectively their valuable resources to stem the tide of 
drugs washing up on Alaska's shores. We must make every effort to 
ensure that state and local law enforcement can take the steps 
necessary to adequately protect our youth and our communities.

I am hopeful that the Legislature will act quickly to provide for 
this protection by enacting a criminal conspiracy statute.

S u p p o r t i n g



United States Attorney

U. S. Department of Justice

District of Alaska at Anchorage

February 18, 1992

Federal B u ild ing  <£ U .S . Courthouse 
222 West 7th Avenue, #9, Room 253 
Anchorage, A laska 99513-7567

FTS-868-507J 
C om m ercia l: (907)271-5071  
Fax N um ber: (907) 2 7 1 3 H T

The Honorable Rick Halford 
State Senate
Alaska State Legislature

Re: State Conspiracy Laws
Violent Crime, Drugs, Guns and Fraud 
Law Enforcement Coordinating Committee

It is important that the Legislature enact conspiracy laws to 
address violent crime, drugs, guns and fraud. This is an area of 
criminal law that has been neglected by the State for too long. 
Organized crime in Alaska must be adequately addressed.

Enclosed for your review is my article that was published in "The 
Anchorage Times" this past Saturday. The article sets forth my 
position on the need for State conspiracy laws.

It is vitally important for the welfare of the citizens of this 
State and local law enforcement that conspiracy laws are enacted 
this session. The laws should adequately address Alaska'a growing 
organized complex criminal element.

Please do not hesitate to contact me if I may be of assistance. I 
will be happy to meet with you. Your assistance and support is 
greatly appreciated by law enforcement and all concerned Alaska 
citizens.

Best Wishes.

WEVLEY WILLIAM SHEA 
United States Attorney

WWS: kjm 
Enclosure
cc: Chuck Farmer, Coordinator

Law Enforcement Coordinating Committee



F B I  N a t i o n a l  A c a d e m y  A s s o c i a t e s

A l a s k a  C h a p t e r

February 10,1993

Senator Rick Halford 
Alaska Slate Legislature 
Box V
Juneau, AK 99811

Dear Senator Halford:

The Alaska Chapter of the FBI National Academy Associates is once again 
supporting SenatB Bill 19 (An Act relating to the Crime of Conspiracy).

Alaska's criminal Justioe system will be enhanced with passage of this bill. Law 
enforcement In Alaska requires legislation which offers the ability through the judicial 
system to prosecute those Individuals or groups involved with the crime of conspiracy.

I have spoken with Chief O'Leary from the Anchorage Police Department and 
he ’absolutely" supports and concurs wfin this legislation.

We strongly support your efforts toward passage of SB 19,

Timothy W. Foster 
President

TWF/IJc

nrawA
OffioOXJ 6
txaoUtlV* Board

TottMS, laoth 
Atichoragt In t'l Airport 
Rafaty, P.O. Box 190623 
Anchorog*, Alaafca 99313-0624 
266-2405

* ta  1ftwr®or, 130th, JSise frwldu*
Mil MImo, 134th, Yr, South CentralADotorag* Polld Dopartnaat, *3*m Cortlll, 104th, V», Morthom 
Blij. On!!*, 103rd, VP, Boutharn4501 t, Hrrgrw at. 

Anchfitâ a, Alaata 
99307-15JB

K r r n cnaw.



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

February 4, 1993

Senator Rick Halford 
Alaska State Capitol 
Room 111
Juneau, AK 99801-1182 

Dear Senator Halford:

On behalf of the Alaska Association of Chiefs of 
Police I would like to express our support for
Senate Bill 19. For several years Alaskan law
enforcement has been united in its request to the
legislature for a Statute dealing with the Crime
of Conspiracy.

There have been many serious felony crimes 
committed over the years that may well not have 
occurred if law enforcement had been able to 
pursue the offenders utilizing a Conspiracy 
Statute. Limiting conspiracy to serious felony 
offenses only is a sensible approach that should 
alleviate some past concerns.

If we can be.of any assistance in the passage of 
your bill please let me know.

President

RLO/lp
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iTHE VOtCE OF THE TIM ES
Without a headline, a major cocaine ring is cracked
By WILUAM J. TOBIN

Early on a frigid Saturday morning 2 1/2 
weeks ago, federal agents —  with state law 
enforcement agencies partic ipating — 
staged one of the biggest d.-ug busts in An­
chorage history,

You didn’t read anything about it in die 
paper.

Not a word was published about the 
raids on three hangouts where 10 accused 
crack cocaine dealers were arrested.

There was nothing printed about a fed­
eral grand jury indictment that charged 11 
men and five women — the 10 who were 
arrested that Saturday morning and six 
others — with a whole series o f federal 
crimes ranging from conspiracy, drug traf­
ficking, the use of firearms as part o f drug 
dealing activities, operating crack cocaine 
houses, the preparation of false Ipirth certifi­
cates and rail of other illegal activities.

U.S. Attorney Wevley W. Shea promptly 
made available to the news media details of 
the Jan. 23 raids and copies of the 32-page 
indictment. The arrests and charges, for 
reasons unknown, simply were ignored —  
regarded as a non-event.

Also ignored was the U.S. attorney’s re­
port o f the arrests and charges that was 
hand-carried to the office o f Gov. Walter J. 
Hickel, with copies to Alaska Atty. Gen. 
Charlie Cole and to state Public Safety 
Commissioner Richard L. Burton. The re­
port, pointing out the 

3 success of the federal law 
enforcement action, re­
newed Shea ’s long­
standing recommenda­
tion fo r enactment o f 
state conspiracy laws, 
wliich he views as an es­
sential tool against orga­
nised crime in Alaska.

For being such an ap- -r0 K jn 
parent non-event, the lu u m  . • 
Jan 23 raids were part o f a massive crime 
crackdown. •

Consider
• The operation was led by the Federal 

Bureau of Alcohol, Tobacco & Firearms, in­
cluding more than a dozen agents brought 
to Anchorage aboard a Washington State 
Air National Guard transport

• Agents o f the Federal Bureau o f In­
vestigation, the Drug Enforcement Admin­
istration, the U.S. Marshal Service, the 
U.S. Customs Service and the Internal Rev­
enue Service wereinvolved.

•.;State;Qgendee represented in that 
raidu were Ib .̂AMeka-Stata Troopers, the*'
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tional Guard, the Alaska Department o f 
Public Safety and the Alaska State Crime 
Lab.

• And, o f course, officers o f the Anchor­
age Police Department were very much a 
part o f the crackdown.

In days since the raids, two others o f the 
accused drug dealers have been arrested —  
raising to 12 the number o f those taken into 
custody. O f those, nine are still in ja il and 
three have been released on bail. The re­
maining four are fugitives —  subjects o f an 
on-going search that presumably extends 
well beyond Alaska.

Meanwhile, the indictment gives a clue 
as to how widespread this particular crack 
cocaine operation was in Anchorage. Ac­
cording to tire federal charges, this gang op­
erated from or ran so-called crack houses —  
fortified with a small arsenal o f semi-auto­
matic weapons —  at 11 locations:

9360 Campbell Terrace 
1315 HyderSti 
7601 Little Bend Circle 
4203 Dimond Blvd., No. B 
227 E. 12th Avc., No. 1 
227 E. 12th Ave., No. 2 

' 1027 Nelchina, No. 5 
9 3 7 1 0 (1 } ,  No. 3 
45340 No. 73
9332Seaftm* ’
601E.16th.-No.A3 >wir

In addition, for six weeks last November 
and December, the indictment charges, the 
gang rented a room at a hotel in the rail­
road area and used it as yet another place 
to make crack cocaine or to cut pure cocaine 
into diluted packages to increase the vol­
ume available for street sales.

In setting up the crack houses, the in­
dictment charges, tire “premises would be 
fortified, including the keeping of firearms, 
and a means of conducting crack cocaine 
sales established, such as creating a pass­
through slot in a door so that customers 
would exchange money for drugs without 
gaining entry.’’

They were sophisticated operations, fed­
eral agents said, and included the use of a 
communications system that involved elec­
tronic pagers and at least one cellular tele­
phone.

During one three-month period, July to 
September last year, one o f these pagers re­
ceived more than 2,000 calls, federal agents 
said.

John Bobb, resident agent in charge of 
the Bu reau o f A lcohol, Tobacco and 
Firearms in Anchorage, said the January 
raids and arrests were the culmination of 
an investigation that began in 1991.

Both he and Shea hailed the success of 
what they called a “coordinated takedown” 
o f a major drug ring that had been supply­
ing crack cocaine throughout the Anchor­
age area.

The arrests, Shea said, "dealt a major 
blow to the trafficking o f crack cocaine in 
.Alaska.”

At the same time, however, he warned 
that Anchorage and A laska are not im­
mune to crack cocaine —  wliich some think 
is just a problem facing the inner cities of 
America’s big metropolitan centers.

“It is available in Anchorage," he said, 
and “it is cheap, it is addictive." And, as this 
January crackdown makes clear, it is part 
o f a real and ugly underworld in Anchor­
age.

It is an underworld under attack by a 
hast o f men and women in law enforcement 
agencies in Anchorage — including the 
FBI, the BATF, the DEA, Customs, IRS, 
the U.S. Marshal's office, the Troopers, the 
Anchorage police. They’re out there on the 
front line, in a grimy and dangerous envi­
ronment

And their work, in this case, at least, 
doesn't merjt a headline, even on an inside
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OPIN ION
TAKINC A STANDWithout conspiracy laws Alaska easy target for organized crime

At.uka .6 uniijiiL* Approximately fill 
pvrtvril J  wir population rcniira in tho 
Anchorage urea. Much of Alaska’s re­
maining population is isolated Tliis iso­
lation and lack <£ a transportation infras­
tructure places a substantial burden on 
state aid local law enforcement.

Crane in Alaska is complex and orjpi 
nizod in the areas of illiat drugs. fraud. 
eorrupUjn and violent crime. Federal law 
enforcement agencies work dosely with 
state and local Agencies in combating 
crime This is a federal, state and local 
“team approach' with communication, 
coordination and cooperation to attack 
ftate-wde crane.

Federal conspiracy laws assist federal 
law enferament in dTectiwly addressing 
criminal organizations. A conspiracy is 
an agreemrait between two or mere per- 
ions to commit a crane or accomplish a 
legal purpooc through illegal action. Alas 
ka d es not have slate conspiracy laws 
Virtually all other states do.

local lew enforcement is tlio feral line 
of defense for (rime involving drugs, guns 
and vvlmre. Ttie Alaska State Troopers 
and Anchorage Police Department, as 
wcD as stale pro»aitor3, are severely re­
stricted without stale conspiracy laws. As 
the complexity of atminal organizatirns 
baa increased, the burden placed upon 
sta’te law entreement has increased

State prooccutoni should have the ba­
sic “Pols' In attack mine It is a Imticn-

Suite prosecutors cannot prosecute criminal organizations 
without conspiracy laws. Alaska’s problem is complex Jue 
to the previous state ’legalization’ of marijuana. .Alaska is 
looked upon as a haven for drug traffickers.

Wevley W illiam  Shea
dona liandicip not tn have state conspira­
cy laws lo address criminal organiza­
tions. The public should demand and 
have adequate protection

Anchorage over the past few years has 
became a base or transshipment point for 
complex criminal organizations. In the 
last eight months, the United States At­
torney for Alaska has initiated prosecu­
tion of the following criminal organiza­
tions.

•AiL X IC O l UARUVASA / COCAISE COS- 
SI1R.KCY

Hie Anchorage area was tlic site of 
nunviroua. wry high quality maqjuana 
“indoor grows." 'Hie marijuana was ex* 
ported to the Lower -18 in exchange for 
cocaine and cash. Hie U S Altome/a Or­
ganized tlnmc and Dnig Enforcement

Task Force led by die Drug Enforcement 
Administration and comjxx.ed of federal, 
state nnd local law enforcement investi­
gated and prosecuted the case. The con­
spiracy investigation involved the U S 
Attorney for the Eastern District of 
Washington.

•N ig bu as /fErti’>/vcuvsm«.y
Nigerian heroin traffickers established 

n smuggling conspiracy utilizing Anchor­
age International Airport as a transship­
ment point lo the lx>wcr 48. United 
States Customs has intercepted over CO 
pounds of pure China-wliili! heroin with 
a street value of $1 million per pound 
The taroin conspirr-cy operated primarily 
in New York, Florida and Texas The 
heroin originated in Thailand and was 
shipped t Andiorajre via Japan and the 
Philippines. The conspiracy investigation 
involved the U.S. Attorney Offices in 
Texas. Hawaii, Washington, New York 
and Florida.

•M u s u i l  Cull'S CHACK'COCAISt: cos- 
sm«r

Tin* Muslim Cnps gang •»( i Vngvlvs 
has attempted to make mi .ad* m the 
crack cncainc distnbuuon in AnrlmragO 
Recently Cnps were armkii in .\nchnr 
age on drug nnd pin charges Th? inves­
tigation involved the U S Attorney for 
the Central District oTCalifi.nun

State prosecutors cannot prosecute 
criminal organizations without a.nspini- 
cy bws Alaska’s problem is cum flex due 
to the previous slate “leg.ihzalmn" of 
mnnjujnn Alaska is looked upon a a 
haven for drug traffickers. In .iJdi ion. in­
dividuals Mho conspire to in.mu acture 
transport and distribute drugs I . k upni 
Alaska 3:» a “permissive* environment 
since Alaska has no conspiracy ki*.> ^‘r 
tunllv all other states have conspiracy 
bws

Che • he past 18 years, suae a uJ Uni 
law en/o •cement, us well us cnrcemcd 
aUzz.n n- ganiznlions, such as the Anchor- 
rge C‘ ninber of Commerce have 
stressed the importance of the Alaska 
stnte Li gislnlure enacting con .piracy 
laws it address criminal nrgnni- almm

fl.#A»*vi i |h«* I egi-lilon- h.l' fill'd {o
,o1 oi t h r  g.i\i n.i r ha.- lint >ap|*.r:i«l me 
cOmpmiir. legislation

Ihr US Attorneys lavs Kuforvetr.eui 
t "ordm dmg Commut •• rumpnsed wl 
feileml. suite and kcal law enforcement 
ngenne roaignifis th.it Alaska laws ore 
not adequate to Ir-v* tlie mmmal or 
gaiii/alions in Alaska This is cspmally 
true in the arva of drugs. pins and vio­
lence More cases ,*re pron-cuted ftdond 
l\ due to inadequate Male laws

The Federal Court System in Alaska 
is no: adequate u> handle die drastically 
increasing cnmmal element in Alaska 
Dial thrives on drugs, guns, fraud and 
corruption Alaska Attorney General 
Charles Cole, as well ns local district at­
torneys. supp -rt enacting adequate state 
conspiracy lows lo oddnroa die cntnin.il 
environment in Alaska

The Anchorage Ch.imhi t <>f Coin 
it.- ns -  . i n t i nj s' ti - tlv.it«r.v W . d t e r  1 Ii c k  

el and ex.net roed ligislati.ro will ag-iin l» 
addressing Alaska's nwil for ronspirncy 
laws The Anchorage ChantN-r of Com 
merve urges all Alaska citizen* to sup 
port the enactment of conspiracy laws 
necessary to address an inaretaing crimi­
nal element in Alaska

|Vrv«ry tVA«r> fiA) a << 5 it fr ii>
c u  d l a x !  f t » n «  < »pnr.v«i r* j S i z eOb rrt n«wr-*̂  rr*to /*• Minn pthftr ( P»* 
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S e n a t o r  D a v e  D o n l e y

A L A S K A  S T A T E  L E G I S L A T U R E

SB 21
GRANDPARENTS VISITATION RIGHTS 

SPONSOR STATEMENT 
(April 13,1994)

SB 21, re ferred  to as the G ra n d p a ren ts  Visitation Rights bill, is 
currently in the Senate Judiciary Committee.

This is a very straight-forward and necessary bill. SB 21 would allow 
g randparen ts  to petition Superior C ourt for an o rder establishing 
reasonable visitation rights with the ir  g randch ild ren . Of course, 
visitation rights would only be granted if the Court deemed it was in the 
best interest of the child.

While we are in the throes of budget discussions and health care reform, 
I still think this bill deserves attention this session. It is a simple bill 
with no partisan undertones and I see no reason why it should not pass 
the Legislature this year. I have received many phone calls and letters 
of support from seniors and senior groups all over the state.

If you need additional information on SB 21 contact Alexis Miller in my 
office at 465-3892.

Jar aarv-May: STATE CAPITOL 2 • FAX: (907) 465-6595
June-Deccmbcr: 716 W. 4TTI AVE. • S’ 58-8181 • FAX: (907) 258-5571
--------------------------------------------------- SPONSOR STATEMENT ----------------------------------------

CO-CHAIR: Anchorage Caucus « rate Resources Committee



A L A S K A  W O M E N 'S  L O B B Y
P.O . BOX 22156 , JUNEAU, ALASKA 59802

To: Senator Dave Donley
From: The Alaska Women's Lobby 
Date: March 10,1994

The Alaska W omen's Lobby requests your consideration of an am endm ent to 
SB 21, regarding visitation rights of grandparents and other persons.

SB 21 requires that when custody is disputed in a divorce the court shall 
provide for visitation by a grandparent or other person with whom the court 
determines visitation is in the best interests of the child. The bill also allows a 
child's grandparents to petition the Superior Court for visitation after a 
divorce.

Sections 3 & 4 of the bill deal with dissolutions or divorces in which the 
parents are not in dispute but in agreement. The Alaska W omen's Lobby 
supported changes in the dissolution statute several years ago which clarified 
that the agreem ents between spouses be in writing, that the written 
agreements constitute the entire agreement between the parties and that the 
court may am end the written agreements between the parties only if both 
petitioners concur in the am endm ent in writing or on the record. (A.S. 
25.24.220 (g))

We continue to support this concept and so object to section 4 of SB 21 which 
specifically sets aside A.S. 25.24.220 (g) to allow the court to amend the 
dissolution agreem ent by inserting visitation rights for a grandparent or other 
person w ithout the express consent of the parties to tire agreement.

Section 3 of the bill requires the court when considering if the parents 
agreem ent on visitation is in the child's best interests to also consider 
whether the agreem ent should include visitation by a grandparent or other 
person. If the parents agree on all other aspects of the dissolution but cannot 
agree in writing to the insertion of an other person's right to visitation with 
their child the court has the option of not granting the dissolution.

A.S. 25.24.230 (a) (4) currently requires that in dissolutions " each spouse 
entered into tire agreement voluntarily and free from coercion of another 
person".

We request that Section 4 be stricken from the bill. Thank you for your 
consideration of our concern.

LETTER OF SUPPORT



§ 25 24.150 Alaska tiro iiiiks § 25 21.150 § 25.2.1.150 M a IIII'AI. ANIl llOMKHIlr Itm .AllilfM S 25 24 150

Sec . 25.24.150. J u d K m in t s  fo r  c u a to i ly .  (o) In  an action fur 
d ivo rce or for legn l ncpara tion  o r for p lacem ent o f a ch ild  when one or 
both p aren ts have d ied , the court, m ny, i f  it hna ju r is d ic t io n  unde r AS 
25.30.020, and is an  app rop ria te forum  un d e r AS 25.30.050 and 
25.30.050, d u r in g  t he pendency o f the action , or at the fin a l h ea r in g  or 
a t any tim e  th e re a fte r d u r in g  th e  m in o r ity  o f n ch ild  o f the m arriage , 
m ake, m od ify , or va ca te  on o rde r for the cu stody or o r v is ita t io n  w ith  
the m inor ch ild  th a t m ay  seem  necessary  or proper, in c lu d in g  n il o rder 
th a t p rovides for v is ita t io n  by a g randpa ren t o r o th e r person i f  th a t is 
in the heal in te re s ts  o f the ch ild .

(h) I f  a g u a rd ia n  ad litem  for a ch ild  is appo in ted , the appo in tm ent 
sh a ll be mode un d e r th e  te rm s o f AS 25.24.310(c).

(c) The cou rt sh a ll d e te rm in e  cu stody in accordance w ith  the best 
in te re s ts  o f the ch ild  un d e r AS 25.20,050 — 25 20.130. In  de te rm in in g  
the best in te re s ts  o f the ch ild  the co u rt sh a ll consider

(1) the ph ys icn l, em o tiona l, m en ta l, re lig io u s , and soc ia l n e e d so fth c  
ch ild ;

(2) the c a p a b ility  and d e s ire  o f each p a ren t to meet these needs;
(3) the ch ild 's p refe rence i f  the ch ild  is o f su ff ic ie n t age and capac ity  

to form a preference;
(4) the love and n ffec tion  e x is t in g  between th e  ch ild  and each paren t;
(5) the leng th  o f tim e  th e  ch ild  hns liv e d  in  a s ta b le , sa tis fa c to ry  

en v ironm en t an il the d e s ir a b i l i t y  o f m a in ta in in g  co n tin u ity ;
(5) the de s ire  and  a b i l i t y  o f each paren t to a llo w  an open and lov ing  

frequen t re la t io n sh ip  betw een the ch ild  and th e  o th e r paren t.
' <d) In  aw u rd in g  cu stody  the cou rt m ay con s ide r on ly  those fac ts th a t 
d ire c t ly  olTcct the w ell-be ing o f the ch ild .

(e) N o tw ith s ta n d in g  the p ro v is io n s o f ( ill o f th is  suction , in aw a rd in g  
custody th e  cou rt s h a ll com p ly w ith  th e  p ro v is io n s o f 25 U.S.t! 1901 — 
1963 (I’ .L . 95-608, the In d ia n  C h ild  W e lfa re  A ct o f 1978). (§ 1 ch 160 
SLA 1668; em  5 1 ch 167 SLA  1975; am  § 2 ch 61 SLA  1977; am  § 1 
ch 63 SLA  1977; am  § 1 ch 15 SLA 1982; am §§ 2. 3 ch 88 SLA  1982)

devisor's noil's. — formerly AS 
09.66.705. Rartumbored in 19B3.

Crass references. — For Intent of 1932 
amendments, son { 1, eh. 68, SLA 1982, In 
the TeroporBry nnd Special Acte; for 
enforcement of visitation rights, see AS 
25.24.300.
. Effect of amendments. — Tiro (list 
1061 amendment designated the-former 
Drat aantanoa aa aubaection 00, the teeend 
ass tan.'« at subsection. (b), and tlia rast of 
tbs section aa aubaection (c). Inserted "or 
for placement or a child when one or both 
parents Hava died" nnd ’modify, or vacate” 
In luhaoctlnn (a), substituted "a child of 
tlio marriage" for "any child of tho mnr* 
rings," end the language beginning "that

may Beam ^ n  ry nr proper ’ far "which 
mov eecm n eesaory or proper and may nl 
any timo modify or vuealo ttio ardor" in 
subsection (a), ond substituted "It" for 
"Any appointment of’ mat "AS 
09.66.130(c)" for "AS 09 05 130" ond 
inserted “ia appointed, tlio Appointment" 
In subsection tb).

Tim second 1982 amendment, in euhacc. 
tion (c), substituted ’under AS 26.20 000 
j- 2620.1801 for ’neither parant ia anti- 
tied t« preference aa a matter of right in 
awarding custody of tho child" nl the end 
of tha rust sentence, deleted ’nil relevant 
factors inclujing" from the end of the 
inlrtxlaclory language in the second sen­
tence, added "if llm rliild in of sufficient

CO

age nnd capacity to farm a picfi'ronri'" to llm end af |inrngrnpli llil The amendment
the end af paragraph bit, nail Huhstiluted also added subsections Id) and (el
’tlio other parent" far "his other parent" at

NOTBK TO DECISIONS

I (ieaeral Ctmnidornlmn 
II lleterminntinn of Custody.

A. til General.
II. Review.

Ill (hialndy Madifittilmii
A tu General.
II Decrees id Olhei Stolen

I. OKNHItAI. CONSI llBItATKIN.
Editor's notes. — A number of cnees 

cited in the nolo below wore decided under 
the former custody provisions af AS 
09.85.210.

Applied irt 11irichey v llinchey, Sup 
c:t. Op No. 2312 (File No .15281, 625 P,2d 
297 (19811; Matnrrn v Matson, Sup. Cl Op. 
No. 2461 (File No 5302), 639 I'2d 298 
(I9H2); Morel v Morel, Sup Cl. Op No 
2528 (File No 5706), 647 I’ 2tl 605 (1982)

Quoted in Hunger v. Hunger, Sup. Ct. 
Op. No 520 I File No, 9511, 449 P 2d 760 
11969); Delgado v Fawcett. Sup. Cl. (Ip. 
No. 953 (File No 16941. 515 P 2d 710 
(197,11; Ibilchen v. Ilnlchen, Sup <9 Op. 
No 1469 I Fite Ntr 31791, 566 P 2d 1324 
H977I; Cltttvre v Clinvie, Sap Ct Op, Ntr 
1891 I File No 33491, 598 P 2d III 09791; 
Malekos v Chloe Ana Yin. Sup Ct. Op. 
No. 258(1 ll'ile Mas 5757, 5817), l’2d 

(19821.
Hinted in I. A M v Stale. Sop Cl (Ip. 

No. 1249 (File No 2221). 647 I'2d 827 
(19751; K C M v State, Sup Ct. Op No 
2320 (File No. 4764), 627 P 2d 607(1981)

Cited in Irt re S I) , Sup. Cl. Op. No 
1255 (File No. 2530), 549 P2d 119011978); 
(iTonato v. Occhiptidi, Sup Cl. Op. No. 
1952 (File No 37661, 602 I' 2d 442(1979); 
l-ayne v. Niles, Sup. Ct. Op No. 2396 (Fila 
No. 5887), 632 P.2d 234 11981); Srmyd v. 
Szinyd, Sup Ct. Op Nu 2472 (File Ha 
6854), 641 P 2d 14 (1982); Slone v. Slone, 
Sup. Ct. Op. No 2522 (File No. 6674),
P. 2d (1982)

II. DETERMINATION OF 
C U 8TO D Y .

A. In General.
WeJfaro of children Is given 

paramount consideration. — In 
determining llm custody of children the 
trial court should bo guided try the rule of 
quite general application that the welfare 
nnd lienl inlerenls af the children rdtnitld he

given paramount consideration Rhodes v 
Rhodes, Sup. Ct. Op. No 83 (File No 100. 
370 P.2d 902 (19621; Rnneier v Unrulier, 
Sup. Cl. Op Nn. 348 (File No 11001, 414 
P 2d 956 (19661; Glasgow v. Glasgow, Sap 
Ct. Op No 405 (File No. 749), 426 P 2d 
617 11)1671; Hnttrt v. Rasa. Sup Ct. Op. No 
455 (File No 8321. 137 P 2d 321 (19681; 
Sheridan v. Sheridan, Srtp. Cl Op. No 603 
(File No. 11201. 466 l'2d 821 119701

Tho paramount criterion rtf the welfare 
rtrtd Irani interests of the rlrilrl overrides 
consideration of any factor of technical 
fault linns v. Hnss. Sup Ct Op Nn 455 
(Filo No. 832), 437 P.2d 324 11968)

There has been ir steady course af legal 
development, whereby lire (rest iatereats at 
the child are la lw: lire pnrniaaunt con­
sideration in custody coses, to the exclu­
sion of other criteria, such tat the doctrine 
that children of lender years will 
generally Ire awarded to the mother when 
other factors are fairly evenly balanced. 
King v. King, Sup. Cl. Op. No 650 (File 
No 1235), 477 P.2d 35(1119701

Tlu; purarnauat ronsidi.ratiaa m arty 
custody determination Is wlarl appears tu 
Ire for llm best interests of tire child Carle 
v Carle, Sup. Cl. Op, Nu. 847 (File No. 
1496), 603 P 2d 1050 (19721; Nichols v 
Nichols, Srtp. Ct Op. No 971 iFilc No 
18331. 616 I’2d 732 (19731; Weirder v 
Welrlcr, Srtp. Cl. Op No 1618 (File No 
2892), 670 P.2d 741 11977); Faro v. Faro. 
Sup. Ct. Op. No. 1650 (File No. 34651, 579 
P.2d 1377 (19781; Boqjourv Iloqjour, Hup 
Ct. Op. No. 1814 (Filo No 3905), 692 P 2d 
123311979); Starkweather v. Curritl, Sup. 
Cl Op No 2445 (File No. 54841, 636 l’.2tl 
1IB1 (1981).

Oetwccn parents, custody is In he 
awarded according to tire Ires) interests or 
the child. Vcnzey v. Veorey, Sup. Ct. Op. 
No 1381 (File No 26311. 660 P.2d 382 
(1977).

In siding ond weighing the eden emtn 
llonallyr*. charged -rand diametrically 
opposed testimony of lh4 parl.es. Alaska 
decisions, and Alaska's posltivo law, 
requin that the trial court's resolution of 
custody luims be determined by the 
paramount criterion of tho best interests of 
tho child. Horulz v llorutz. Sup. Ct Op, 
No. 1390 (File No. 2GI6), 660 P.2d 397 
(1977).

m



interest* of tin* child. whirl) Include* 
respecting (In.* belief* ol u mature child, 
whether they Ins religion* or honrtdiglous 
Honjour v. Hnnjnur. Sup C'I Op No IBM 
(Kilo No 3965), 592 P 2d 12.1.1* 107(11

Even over claim* of parent*. 
Whore neither parent exhibited any elmr • 
nctcrintic* of n proper |K>rftnn In him* the 
care nnd ronlrol of two little hnya, tho wel­
fare of the children won miide pnrtuniiiint 
to Ilia clnunrt of either parent, l̂ enk v. 
Leak, 3 Alaska 161 111MI0I, appeal 
dismissed, ICG F 173.171 tjllh Cir 1907).

The beat interest* of tho parent, or detri­
ment to the parent, uru not the teat 
Venxey v. Veotoy, Sup Cl Op. No 1381 
(File No 2G31), 560 P.2d 382 0977), 
liorntz v. Ilonilz, Sup. Ct. Op. No. J390 
(File Jlo. 2016), 660 P 2d 397 (1977).

Stepchild as "child of the marriage".
— Where stepparent has assumed status 
of in loco pnrcntle, a stepchild ia a “child of 
the marriage" within tins section. Carter 
v. Hrodrick, Sup. Cl. Op. No. 2600 (File No 
6511), 611 P.2d 860(1982)

Ilrnnd discretion. — 'Hie trial court’s 
duty to provide for the corn and custody of 
minor children in divnrco proceedings 
places a grave responsibility upon the 
court and nt the same time gives it a broad 
discretion. Hum v. Haas, Sup. Ct Op. No. 
156 (Filo No. 832). 137 P.2d 321 (1068).

The law now vesta o very wide discretion 
in tho trial court to delermino where 
custody shall bo pieced King v. King, 8up. 
Ct. Op. No 660 (File No 1235), 177 P.2d 
356 < 1070); Carlo v. Carle. Sup. Ct.Op. No. 
817 (Filo No. 11061. 603 P 2d 1060 (1072); 
HoruU v llorutz. Sup. Ct Op. No 1390 
(File No. 2616), 660 P.2d 397 (1977).

Tho trinl court is given broad discretion 
in fashioning suitable visitation rights 
and support obligations Curgus v. 
Curgus, Sup. Ct. Op. No. 913 (File No 
1837), 611 P 2d 617 11073)

Hut (lint discretion la lint unlimited.
— Trinl Courts have wide discretion in 
determining custody issucn, hut (lint 
discretion ia not unlimited Johmw.n v 
Johnson, Sup Cl Op No 1129 (Filo Nos 
2709, 27211, 661 P 2d VI (1977). Ct rl 
denied. 131 U S 1018. OH S Ct 896. 51 I. 
Ed. 2d 800(1978).

Standard for custody In accllon par­
allels supreme court standard. — Tlie 
legiilative atandard for custody erpreoaed 
in this aectfou parallels tho standard 
articulated by the supremo court. Carle v. 
Carlo,Sup. Ct.Op No 817 (FileNo. 1496), 
603 P 2d 1050 (1972); Honjour v. Honjour,

Children should Im kept together if 
piiNsihh*. In delcrmining ruihxly of 
children tonstderntian should la* given to 
the definability of keeping the children ol 
the family togclln r nn that they may enjoy 
till' normal condition ol childhood of 
growing up together na brother* and Mis­
ters Pinnies v ithodcH, Hup Ct Op. No 83 
(File No 107). .170 P.2d 18)2 11962) 
(Jlasgow v Ohhgow, Sup (,'t Op No It 6 
(File Nn 719), 426 P 2d 617 110671.

Consideration should be giver, to tlio 
desirability of not separating the hildrin 
unions their welfare clearly requires such 
a course Nichols v. Nichols. Sup It Op. 
No 971 (File No. 1833), 516 P2I 732 
(1973).

The question of whether or no it I* 
necessary to supnrute children must 
depend upon tho farts nnd 'ircllm- 
stances of each particular case. Nichols v 
Nichols, Sup Ct. Op. No. 971 iFile No 
1833), 516 P.2d 732(1973)

The doctrine of tender yeurs is not 
nn appropriate criterion I ir determina­
tion of the l»est interests of the child under 
this section. Johnson v. Johr.aon, Sup. Ct 
Op. No 1129 (File Non 2709. 2721). 561 
P.2d 7111977), cert, denied, 431 U.S. 10-18, 
9B S. Ct. HOG, 61 li. Ed. 2d 800 (1978); 
Wctilur v. Wetzler, Sup. Ct. Op No I618 
(Filo No 2892), 570 l\2d 711 (1977)

Tlio "tender yer.ra“ doctrine was 
eiiecificnlly rejected in Johnnon v. 
Johnson. Sup. Cl Op No 1429 (File Nos 
2709, 2724), 56-1 P.2d 71 (1977), cert, 
denied, 434 U S. 1048, 98 S Ct 896. 51 I. 
Ed 2d 800 (1978). nnd the opinion in 
Wetzler v. Wetzler, Sup. Cl. Op No 1518 
(File No 2892), 570 t 2d 741 (1977), in nn 
way revived the doctrine Fnro v Faro, 
Sup. Ct. Op No 1650 (File No 3465), 579 
P.2d 1377 (1978)

For rust-s prior to 1977 which rouotnu d 
the tender yearn doctrine, see I hiding v 
Harding. Sup. Cl Op. No 120 (File No 
218), 377 P.2d 378 (1962); Olasgaw v 
(Jlasgow, Slip. Ct Op No. 4U5 (Filo No 
749). 426 P.2d 617 (IUG7I; Him* v It,ms, 
Sup Cl. Op No 455 (File No 832). 437 
P 2d 321 0968); Sheridan v Sheri.Ian, 
Sup. Cl. Op. No 603 I File No 1120), 466 
P 2d 821 (1970)

Age of children Is only one factor to 
bo considered. — Although the age of the 
children in a custody dispute In nno fnctnr 
which may l>e considered by tlio trial court 
in it* determination of the best interests of 
the child, it is only onn factor, to (h i 

weighed with many others Johnson v.

!) 25.2d ISO M a k i i .m . a N!> lh>M i:snr H i j .a iu in s  § 25.21.150
Johtnmn, Sup (-1 Op No 11291 File Nos 
2709. 2721), 661 P 2d 71 tlP/7), reit 
denied, 431 11 S HUM. 98 it Cl 896. 54 I. 
Ed 2d 8(MI II97H)

Constitutionality of sertion in spec­
ifying "religions iioeda" us con- 
sidcrntfon. — Thin section in Mpecifying 
that the “n.digintiH needs’* of the child may 
Is: considered in nwnrding custody, ia not 
unconstitutional nu its face Iluujoiir v. 
Honjour, Sup ('I Op. No. I8I4 (File No 
3965), 692 P 2d 1233 11*179) 

llils section ia limited to eases where 
particular religious practices or 
belief* pose n nuhstnntlnl threat of or 
would result in actual physical, emotional 
or mental injury to the child or will 
otherwise have a Inn inful effect on the 
child in violation or valid stair idntntca. 
Honjour v. Honjour, Sup Ct. Op. No. 1814 
(File No 3965). 592 P2d 1233 (1979).

In addition, tho court may consider 
the actual religious needs of n mature 
child. Honjour v. Honjour, Sup. Ct Op. No. 
18141 File No 3965), 592 I ’.2d 1233 (1979) 

This section, insofar no it permits n court 
to consider the “religious io cda“ nf a minor 
qm sn ospecl of tho child's ’’best interest,” 
does not infringe upon constitutionally 
protected rights However, the Court must 
make a rmding (hut the child has actual, 
not presumed, religious lined*, and (hot 
onn parent will be mom able to satisfy 
I ho >o needs than the other parent Honjour 
v. Honjour, Sup. Ct. Op Nn 18141 File No 
30651, 592 P.2d 1233 11979).

"Actunl religious needs". Hy actual 
religious needs, the supreme court refers 
to the expressed preference of a child 
mature enough to make a choice between 
a form of religion or the Inc k of it Dnr\jour 
v Honjour, Sup Ct. Op No. I HI I iFile No. 
39651, 692 P 2d 1233 (1579).

Section not limited to eoiislderotiou 
of formnl religious needs. In order lo 
avoid running nfnul of tho establishment 
clause, this section cannot lie limited to 
consideration of the lornud leligioua needs 
of the child Honjour v Honjour, Sup. Ct. 
Up. No 1814 (File No 3905). 592 P.2d 
1233 (1979)

Court must relnin Mr irt neutrulity. 
So long ua n court imikr-a findings as to 

a child’s actual needs respecting religion, 
llio court mny consider such needs, as one 
factor, in nwnrding ciiMtody. In such con- 
siderntion, the couit, however, may not 
substitute ila own preferences, either for or 
ogoinst a particular type of religious 
observance, hut nuist ictnin n strict neu­
trality Honjour v Honjour, Sup. Ct Op. 
No 1814 (File Mo 3965). 592 P2d 1233 
(1979).

Itelinncc on parties' religious 
affiliations held Improper. Tho trial 
court's reliance on the rcligioun 
affiliation* of the purl ton, in the absence «»f 
n showing nf actual religious needs of the 
child, constitutes the use of an improper 
criterion. Honjour v Honjour, Sup. Ct. Op. 
No 1814 (File No. 39651. 692 P 2d 1233 
11979)

The trial court's reliance in determining 
custody on Onding-r (hot the father am) Ida 
second wife wero”dovout Proteatnnts" nnd 
members of nil “organized religious rom- 
munity," while the mother’s interest in 
religion was ’’passive," was impermissible 
under (ho establishment clause of the first 
runrndmcnt, since there was no scrtiinr 
purpose in the trial court’s action, the pri­
mary effect of such action was to advance 
religion, nnd the action fostered excessive 
government entanglement with religion. 
Honjour v. Honjour. Sup. Op. No 18t4 
(File No 3965). 692 P.2H 1233 11979)

IUculturnl situations. •— Where the 
differing life-style* (lowing from two 
cultures hove significnuce in determining 
which parent could provide tho host pos­
sible pnrcnt-child relationship, it is 
inappropriate lo decide the custody tonic 
on tho boRis of cultural assumptions which 
ore not boruo out by the record. Carlo v. 
Carle. Sup. Ct Op No 847 (File No 1496). 
503 P.2d 11)50(1972).

It ia not permissible, in a hiciillornl 
context, to decide a child's custody on the 
hypothesis tha) it in necessary to facilitate 
(ho child's ai(ji)Mtintnl to what i« believed 
to he tho dominant culture. Such judg­
ments nre not relevant to the delermino 
lion of custody iBsucn. Rather, the Tocub 
should he on the fltne** or the parent and 
the parent'* ability to accord the child the 
most meaningful parent-child
relationship. Curie v Curie, Sup Ct. Op. 
No 847 (Filo No 1496). 603 P.2*1 105(1 
(1972).

Unique facia of cticlt etiao to he 
weighed. The legiHlative intent i» Ihnl
the trial court deride custody tnnllci* hy 
weighing the unique foctH in each cane in 
order to determine tint best interests of the 
child Johnsonv.Johnnon,Sup Ct.Op No 
1429 IFile No* 2709, 27211, 561 P 2d 71 
(1977), cert denied, 1341J S 1018. 98 S 
Cl. 896, 54 I,. Ed. 2d 800(1978).

Determination of the child's best inter­
ests must turn oh h balancing of the 
unique fact* of each enso rather than on 
outmoded presumptions Wetzler v. 
Welxlor, Sup. Ct. Op. No 1518 (File No. 
2892), 670 P.2d 741 (1977)

The weight to ho accorded n child's 
preference In custody dispute* depends
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’ to some eKlt'nl on Ok* bnsm oik) reasons for 
t|idl preference I.acy v. I-ncy, Sl»p. Ct Op 
No. 1308 (Pile No 2770), Sfi3 I’ 2d 928 
(10701

Custody <lmi‘4**t nit* nol subject lo mad- 
'ificntion merely because a child has 
developed a preference for one parent over 
the olher. Bui where il would nppenr Ihnl 
the preferences of the children lire nf 
long standing durnlion, il whs incumbent 
upon the nuperior court to hour the chil­
dren's testimony regarding ilie circum­
stances of their preferences Once the 
court has heard nucli tenlininny, il is then 
to determine whether the childrens 
preferences, when ronsldered with nil 
other relevant factors, are nuflicient to 
wnminl the determination tlmt it is in the 
l ŝt interests of the minor children to mod- 
ify the decree’s custody provisions l.ocy v 
Locy, Sup C’t Op No 1308 (File No 
2770). 553 P2d 92B f IU7#7»

Parental custody la preferable and 
only lo l>c refused where clearly detri­
mental to the child Turner v. Pannick. 
Sup Ct Op No I IH'J (File No 2293), 510 
P2d 1051 I1975»; Britt v. Britt, Sup Ct. 
Op No. 1473 (File No 2957). 5G7 P 2d 308 (19771

Unless the taiperinr court determines 
that a parent ia unfit, has abandoned the 
child, or that tho welfare of the child 
requires that a nnnpnrcnt receive cus» vjy. 
the parent must be awarded cuslor.v 
Turner v. Pnimick. Sup C’t. Op. No I If 9 
(File No. 2293), 510 P 2d 1051 (1975)

Between n parent nnd a nonpnrcnt. tins 
parent la to lie preferred unless plncir g 
custody with him nr her would he dcbi- 
menial to the child Venrey v Veniey, S»*p
c’t op No i:im (Fib* No 2 (»;tn,nr»((P2d 
382(1977)
* In custody litigation between a pr.mit 
and a nonpiuent, the nnnparcnt must 
overcome hy a preponderance of the evi­
dence the preference for parental cushsfy. 
Britt v. Britt. Sup Cl Op No 117.1 (File 
No. 2957). 667 I* 2d Zfflff (19771

Thu parent Is entitled to u preference 
over tho grandparents, unless tt ia 
dearly shown that the pnrent ia unfit for 
tha fnist, or that the welfore of the child 
require* It to be in the custody of the 
fT̂ ndptrsnU. na.M v Bass, Bop. Ct. Op. 
Ntr.’tCB’fFllo No 8.12). 437 P2d 324 O0d8)... " * ;

Ilavlflw 6tA Jnik* enact with reapect 
to¥A«t ̂ pllpable fo suit* hy biological 
parent to rogaln custody of child from 
third party, — See Turner v Pannirk, 
Bup.Ct Op No 1189 (Fils No. 22031.640 
P.'id 1051 11075)

No presumption in fovor of | soil 
with whom child hua nmol recently and 
continuously resided. — While theie 
might Ih» Home preference for Iraviug the 
child in the custody of the penan with 
whom he has most recently nod 
continuously resided the supreme court 
will not establish such n presumption lest 
it lend to pre-hearing maneuvering for 
|HHKCHsion of lire child Carle v Cnile, Hup 
Ct. Op No H 1 7  (File No 14911). 5 0 3  I* 2d 
1 0 5 0 ( 1 9 7 2 1  

lime spent with parent during 
appeal of custody order. - Where one 
parent obtained custody purmuint to a 
court order hut nn appeal the order was 
vacnted nnd remanded, on remand (ho 
trial court could consider (he quality and 
duration of the time which the tliilu spent 
with each parent during tlir pendency of 
the appeal in deciding anew the 
child custody home Cruig v. McBride.Sup 
Ct Op No 2102 (File No 5.158). 039 P 2d 
303 (1982)

Fact of mother’s adulterous 
relntlomdilp ii of importance in o child 
custody case only os il may affect the In st 
interests of the child. Honjour v Honjour, 
Sup. Cl Op No 1455 (File No 311001, f.f.G 
I’ 2d 567 (1977)

Mothrr'n hearing of children out nf 
wedlock or her instability in terms of 
relationships should Ik* determinative in a 
child custody dispute only w here such con 
duct adversely nfTccts the child or the 
mother's parenting abilities Craig v 
McBride. Sup Ct. Op No. 2162 (File No 
6358). 039 P 2d 303 (1982)

Evidence of lifestyle, habits, nr char- 
arler of custody claimant is relevant 
only In the extent that it may In* tdiowa to 
affect the person'll relation.lup In (lie 
child Britt v Britt, Sup Ct Op No 147.1 
IFile No 2957). 567 1* 2d 3118 (19//) 

Sexual abuse of children. (liven 
I lint the trial court accepted in bid the 
llillicr'n eeauol nlnnu.- nf his older • lilldreti. 
il wns nn olnini- of dmm-tnin lo find llnil il 
won in the child’s to «t interests to In* 
placed in the custody of tha father w ilhoul 
ample evidence of his rehabilitation 
Horton v Horton, Sup. (.'I Op No 1020 
(File No. 1825), 519 P 2d 1131 (1974) 

Power to appoint guardian ad litem, 
fn contested custody esses the trial 

court, in its discretion, in empower**! to 
splint a guardian ad litem to represent 
the interests of the minor child Carlo v. 
Carle, Sup Ct. Op No 847 (File No 1496), 
503 P 2d 1050 11972)

Custody award Irrespective of fault. 
The trial judge may make o custody
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awanl irrespective ol tin* bitill *d *itlier 
party only if It would la* manifestly 
improper In do otherwise Harding v 
Harding, Sup Ct Op No 120 (File No 
2101,377 P.2d 378 0962).

Admissibility of child welfiii v rcput I. 
Sec fInos v Biisn, Sup Ct Op. No. 456 

i File No. 832), 437 I* 2d 324 096H) 
Pnrcnta hove* standing In rliolli-itgc 

determination nf child's best Interest.
Whether or not constitutional 

din- process right nf the child is involved, 
parents have Blooding to challenge oil 
appeal a determination of what is in the 
best interest of the child Curie v. Cailc, 
Sop. Cl. Op. No 847 (File No 11961. 5(1.9 
P 2d 1050(1972)

Change In nature of proceeding. 
When* superior court tinnsfoimed pm 
feeding which initially waa cnnlemplated 
lo bo one that would determine Hie ques­
tion nf ihild'a interim custody for the 
impending aclu*ol )enr inlo one Ihnl 
decided the question nf pctimturot 
custody, pritfet'ding did not ufloid hoaic 
fiiirneso to parent of child Cushing v 
Painter. Sup Cl Op No 2699 iFih* No 
6491). P 2d (19831

II. Itevlew.
1 he scope uf review In child eiisludy 

casra la relatively narrow. DeHart v 
l.aymnn, Sup Cl Op N<* 1165 (File No 
2067). 6.1C P 2d 789 11975). .i(Pil on olher 
grounds. Sun Cl Op No 1393, 560 P 2d 
1206 0977)

Standard oil review. lu <u>dndy 
questions findings of fart shall tod be He! 
aside uolcsa dearly erroneous IlnsM v 
Bom. Sup Ct Op No 455 (File No 8,12), 
4.17 P 2d 324 (19681

Ihr «u pic me inuil will  ..... the
dideiimnalioos nf llo* triol court only 
where it is convinced that Hu findings of 
the trial court arc elcntly viioneoua nnd 
the recnid indicate* thut on alume of 
dm* letinn lorn occurred Kingv King. Sup. 
('I Op No llfiilt File No 12(51.177 1*2*1 
356(19/0).Codev Cnrle.Sup ('• Op No 
847 (File No 14961,50:1 I* 2d 1030(19/2). 
llorut* v llaruU, Sup Cl Op No 1390 
(File No 2615), 560 P 2d .197 (1977*; Foro 
v Fnrn, Sup Ct. Op No 1650 (File No 
3165). 679 P 2d 1377 (1978), Honjour v 
Bor\jour, Bup Cl Op. No 1814 (Fils No 
3065), 602 P.2d 1233(1979)

On appeal the task of ih« supremo court 
is to ascertain whether or not the Inal 
court mlioppln*d the hrnad discretion 
vested in it in regnrd to determination of 
custody questions, nnd whether the court’s

(iudlngH in rt*s|H*cl lo ciialnduil issues lire 
dearly enonemm Deifort v. I,uyruun, 
Sup. Ct Op. No 1166 (File No. 2007), 636 
P 2d 709 (1976)

When colled upon to decide whether the 
tiinl court nhunrd itu discretion in 
applying the best interests lent, tha 
supreme court must at times determine 
whether the trial court assigned "too grenl 
a weight to some fnctorn wliil** ignoring 
others, jrorhopa hy elevating the interests 
af one of tlio pnrtiea to the dispute obove 
that of the child, porlinpa by making a 
clearly erroneous finding with respect to 
Home material issue." HoruU v Horutz, 
Sup. Ct Op. No. 1390 lFile No. 26151, 560 
P 2d 357 (1977)

Tho supreme court's fitAodiird of review 
in custody cases is Hurt ol‘”nbusi* of discre­
tion" Fiudinga of fact are reviewed 
ngnin«l n "clearly erroneous" criterion. 
I.nyman v. DeHart, Sup Ct. Op No 1393 
IFile No 2806), 66U P2d 1306 11977)

Tin* supreme court must dctermim on 
review "whelher that dincretion Inin Im  on 
idiused, p«Mhaps hy assigning too great a 
weight in some factors while ignoring 
others " dolumon v. Johnson, Sup. Ct I )p 
No 1429 IFile Nos 2709. 2724). 564 I* 2d 
71(1977)

lire sword ofrustody incnmurittcd in fin* 
discretion of the (iml court mid in 
reversible only for no abuse of that discre 
tion Welder v Welder, Sup Cl Op. No 
1518 (File No 2892). 570 P 2*1 741 (1977)

Krview of visitntion privileges i«* hased 
upon the aaine staodnnl applied in other 
custody matters, that is, the supreme court 
need* only lo determine whether tin trial 
rourt abused its discrelinn in fimliiumng 
suitable vmilnthui light* Fain v Fain, 
Sup. Ct Up No I65D if il«* Nu 3)1*5), 67!) 
P 2d I.177 (I97H).

Custody award on conflicting evi­
dence. - The fail Hint nu uvnrd of 
custody la hnsed upon extremely con 
flirting evidence does not of itself almw nn 
atom** of dinrretmn Harding v Harding, 
Sup Ct.Op No 120 (Filo No 2IH), .177 
P 2d 3760962); Buss v Boss, Sup Ct Up 
i/o 455 (File No 832). 437 P 2d 324 
(I960)

When caar rnuat ho remanrled. 
Whrrn tho euprrme court is unable to con­
clude with an) degree of certainty that 
custody waa decided without taking Into 
consideration ImpormlMlbla factors, the 
ce»© muit b© remanded for further pro­
ceedings. Carl© v. Carle, Sup Ct Op No 
847 (File No 1496). 603 P.2d I060M972!

C»5
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If (In* supreme court find* thnt Ihv hirtl 

inuil lum uncsl an imp* rmiianibtn criterion in its determination, it will remand (he 
ciimj fur n decision in which proper fnclnm 
are considered Johnson v Johnson, Slip. 
Cl. Op. No 1429 (File Now. 2701), 2720. 
604 I’.2d 71 (I f#77>. r . i l  domed. 434 IJ S 
KMM.9HS U  896.61 I. |*.’d 2d 8(10(1978); 
Hor\jonr v. Ronjotir, Sup Cl Op. No. IBM 
(Filo No 3965). 592 I ’ 2d 1233 (1979)

Ilf. CUSTODY MODIFICATION.
A, In (ienrrnl.

All custody uunrdfi ore subject In 
motions for modification. Drill v. Drill, 
Sup. Cl. Op. No 1473 (File No. 2957). 567 
P 2d 30B (1977)

A motion lo modify custody mny ho 
made at any Hmr during llie minorily of 
the child Involved, nnd the superior court 
hue nn obligation lo consider Biich n 
requmt Cooper v. Stnt.. Sup Ct. Op Nn 
2453 (File Nos. 1906. .970). 63B V 2d 174 
(1981)

Motion mode Immediately lifter decl* 
■Ion In dlvorco cnaiv — A motion fur 
custody modification, which wns made 
immediately nfier Ihe court'll decision in n 
conleetod divorce case, was tantamount In 
n motion for n new trinl op the custody 
isMje King v King, Sup Ct (Ip No 650 
(Kiln No. 1235). 477 P 2d 356 119701

Appllmtlon of Uniform Child 
Custody Jurisdiction Act. — The Juris- 
dictions) prerequisites of AS 25 30 020 
•pply when a superior court is nuked to 
nn>lify custody Srrtivd v. S/myd. Sup Ct 
Op. No 2472 (File No 6850,641 P 2d 14 (I0B2).

A change In custody should not he 
ordered lightly. Nichols v Nichols, Sup. 
Cl. Op. No 971 (File No IH3.1), 316 P 2d 
732 (1073), Ih-lhirl v l.nymno, Hup lit 
Op. Nu. 1165 (File No 2067). 636 I* 2d 789 
11976).

Desl Interest* of child Is test. A 
court should not idler n previous custody 
determination without n rensomihla ho sis 
for concluding Hint the best interest* of tho 
child dictate auch n change King v King. 
Sup. Cl. Op No 659 (File No. 1235). 177 
P 2d 36G (19701; Nichols v Nichols, Sup 
Ct Op. No 971 (File No 183.]). 516 P 2d 
732 (1973).

A court modifying n previous custody 
deUmjInsllon must be guided l*y whnl 
aroaan fo ba for the best inUresti of tho 
child. Horton y. Horton, Sup Ct. Op No 
1020 (FiU No 18261,6191'2d 1131 (1974)

Removal of tho rhlhlron from thn 
stale •houhl itol niitumnllenlly shift

cuntndy withmil n hearing Slieiry \ 
Sherry, Sup. Cl Op No 2271 tFile No 
4939). 622 I* 2d 960(19811 

Mmlinciitinn of child custody nr 
visltntlon must generally rest upon 
some mihMnnthil cliuugn In rireiim- 
alnnrca. Coo|H>r v Kioto, Sup Cl tip No 
2453 tFilo Nos 4906. 19701. II,38 P 2d 171 
(1981)

The "change of circumatuiice" doc­
trine i.i not nn ironclad rule. King v King, 
Sup Cl Op No. 60 (File- Nn 1235). 177 
P 2d 356 (19701 

This met ion does not ulir In o require 
rucnl of "chnnge nf circumstance" in nrdei 
lo modify n decree. Nichols v Nichols, Sup 
Ct. Op. No 971 (File No. IH33). 516 p 2d 
732(1973)

Il in perhaps i•» lomeivi; of n
rone in which, despite the I.ict tlint then* 
wns apparently no change of timim- 
ntnnecs, never lindens the We)fore of the 
child might require that the previous order 
of custody he changed, but without nome 
change in ciriUniHlnnce there in iio logical 
hnsis for il court to utter n determination 
which has once seriously nnd finally hecn 
made King v King, Sup Ct Op No 650 
I File Nu 1235), 477 P 2d 356 (1970), 
Nichola v Nichols, Sup. Ct Op No 971 
(File No 183.1). 516 P 2d 732 (1973)

The concept of "aohshuitial rhttnge' ol 
cimiliislnnrcH is not o luuilulion on the 
discretion of tha trinl court to determine 
custody nerording to the l*it interest of 
Ihe child Rather, it mny Is* considered 
simply n rule of judicial ernunihy designed 
to dittcoiiinge dincuiitcu'ed pureuls from 
coritiniuilly renewing cuutodv piocecdiiig* 
King v. King, Sup. C’t Op No 650 iFile 
No. 1235). 177 P 2d 356(1970); Nichols v 
Nichols. Sup Cl Op No 971 iFile No 
IN.13). 616 I' 2d 732 (19731 

The ,rNiihst|iilt|(d change" nl or m i l l  
slnnrc-t Is not on initial fihwinch* which 
must Is* overcome hy cither party In order 
to hove the court redetermine custody It is 
simply one id the factors to he weighed in 
the hnhtiKT by the court when .t mol luri Im 
modification id ii divorce decree in renpcrl 
to custody is made King v King, Sup Ct 
Op Nu 650 ‘File No 12351. 177 P.2d 356 
(1070),Nichols v. Nirhols.Sup Ct.Op No 
971 (File No. 1833), 616 P 2d 732 (1973) 

There was "idiafaitiuii of the "substan 
tiul change" doctrine where ench party 
had remarried and the home environment 
for the child which would be nfTordcd by 
either party luid changed King v King, 
Sup. Ct Op No 650 (bile No 12351,477 
r  2d 356 119/0)
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When her.riug not requited. While 
o trinl court must consider nil m dinna for 
a change in custody, it ia not r quired tn 
grunt n hearing on ilm motion if it Ib plain 
that the facta alleged in tho moving 
pnpero, wen il eslnhliehcd, would mil 
wnrrnnt it rhonge Delverl v. Oeeirn, Sup 
Cl. Op. No 2357 tFile No 1910), 628 P.2d 
675(1981)

Thin flection precludes a superior 
court from denying n motion for n 
chnngo In custody with prejudice. 
Cooper v Stale,Sup Cl Up. No. 2463 (File 
Nos 491)6. *1970), G38 l»2d 174 (1081).

Future request* for rhnngca. -  A 
superior court mny deny any pnrliculnr 
requefll for tnodificiilion of child custody or 
viaitnliuii ho long as it does nol nbune its 
discretion in doing ao; hilt, it cnnnol 
preclude future requests for a chnnge in 
custody. Cooper v. Stole, Sup tit. Op. No 
2463 (Fil« Non. 1906, 4970), 638 l'.2d 174 
(1UBI).

Weight must In* given findings 
mode at the original hearing. Dellnrl v.
I.nymun, Sup. Ct. Op. No 1165 (Filo No. 
2067). 536 P 2d 789(1975)

A court munt give grrul weight tu n 
finding of unfitness by a trinl Judgo 
who hn* heard exhaustive testimony ond 
examined exhibits, including medical nnd 
psychiatric reports Nil hols v. Nichols, 
Sup ('1 Op No 971 (File N*. 18331,516 
P 2d 732 11973)

Consideration nf original decree In 
modification case*. - - Where Ihe court, 
In it hearing on n petition for rhnnRC of 
riislisly. mndo only passing reference to 
Ihe prmr proceeding*, lit* hearing became 
u rewcighing of llm evidence nl the 
original custody hearing without imposing 
the heavy burden of pernunnion required of 
ihe party seeking tlio modification, and 
was on abuse of diNrictinn (Jrutnx v. 
Crntrix, Sup ('t. Up No 2573 (Kile No 
5980). 652 P 2d 7611982)

Review. -- Ihe Alusko supreme court 
will« dy icverso t Innl court's decision to 
dmiy n rlinngo in (uxlody if it abuses the 
milislinitial discretion it poSMitoiua in Midi 
matter*, or If it makes clearly erroneous 
findings ILivrrt v Osi-ira, Sup. Cl Op 
No 2357 (Kile No 4910), 628 P 2d 676 
(1981).

K*tfthli*hmei)t nf abuse of diacrc* 
lion. — Abuee of discn lion by n trinl court 
in denying a change In custody can be 
established by showing tlmt the court con 
sidrrrd improper factors in making ila 
drterrnination, that il foiled tn consider 
stnlulniily mnndotrd furlnr*, or (hot too 
mnrli weight wns unsigned 10 soille for torn

Pervert v Oueirn, Sup Ct Up Nu 2357 
(File No 4910), 628 P.2d 675 11981 i, 
Starkwrnlhtr v. Currltl, Sup Ct.Op No 
244(1 (Filo No 3184). 636 P 2d lift I (I9BI)

11. Dccreca of Oilier Stales.
Award of custody of rldlrl In nnollier 

slate Is not binding nn lo .rta of latter 
state. - A decree awn- \ng tho custody ol 
n cliild to one of the pr.iics, rendered when 
tho child is in nrotlicr Btnte, does not 
preclude the courtr. of the latter ntote from 
determining the question of custody nf the 
cliild, although the ruurt rendering such 
decree retninn jurisdiction for the purjsiMe 
of making further orders Weber v. Weber. 
10 Alaska 214 (1942).

A foreign custody decree enn he 
modified In tho absence of u showing 
uf changed circumstances, l.oyinnti v. 
Dellort, Sup Ct. Op. No 1393 (File No 
2806), 660 P.2d 1206 (1977) 

Relationship of (ho full fnltli and 
credit eluuse to child custody coses. — 
See WilsonofT v. WilnonnfiT, Sup Ct. Op 
No 961 (File No 17701, 514 P 2d 1261 
(1973)

A child's welfare has mi h a great claim 
upon a «lnte that this responsibility wns* 
not to he foreclosed hy o prior adjudication 
made hy another state WilsonofT v 
Wilnonoir. Sup C’t. Op No 951 (File No 
1770). 61 t P 2d 1264 (1973), I tiymnn v 
Dellort, Sup Cl Op Nu 1393 11 de No 
2H06), 660 P 2d 1206 (1977)

Although n sister Mate's decree Mtouhl 
not he ignoied in custody mnltere. etriel 
epplication of the full faith mid credit 
clnuse would irsult ill n delimit of (he 
court's responsibility to ensure the welfare 
of minor children domiciled in Ahir.kn 
Layman v. DeHart. Sup Ur Up No 13911 
(File No 2Hnr,>. 661) I* 2d 1206 (1977) 

Foreign decree* should not he 
wholly Ignored in custody disputes. 
Dellort v. Layman, Sup Ct Up No 1165 
(File Nu 2067). 516 P2d 789 (1975)

And are to ho considered significant 
foe tor. Alaska law requites that tin* 
custody decree of n slMer slate he con­
sidered a significant fa, lor hy the toutlaid 
Alnakn in determining whether or nol the 
foreign custody decree should Im * modified 
Layman v. DeHart. Sup Ct.Op No. 1393 
(File No 2896). 669 P.2d 1206(1977).

Application of "clean handa" doc* 
trine. — Tho "dean handa" doctrine Is 
gonorally ronaldirtyj s device for resolving 
problems of custody Jui isdicllon among the 
Bliites nnd ia most commonly invoked 
when n court i* naked to either enforce i r 
modify n custody decree ol li slsler Mole
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King v King. Sup Ct Op. No 650 IFile 
No 1235), 477 P 2<i 3r.fi (19701 

Tho "cloon hands'1 doelripu nerves no 
purpose in « Belling where tlio court is 
usked l« modify ils own custody nwnrd mb 
•porificnlly nllowed bv tlio statute King v 
King.Sup.Ct.Op No. 66(1 (Filo Nn. 1235). 
477 P 2d 35011070)

Court* will recognize and enforce 
custody decrees of i« sister state wilhoul 
reexamination nf tliel* merits, regardless 
of change of conditions, when llmrr is mis­

conduct nr malfeasance on tin* purl of llie 
parent Hocking auch reexamination. hy 
invoking tlio doctrine of "clcnn hands" 
This misconduct generally consists of 
defiantly leaving u sister state, Usually Ihe 
rnnrilnl domicile, with the minor to avoid 
its jurisdiction nnd for tire purpose of 
necking redctei ini nation of (lot homo in n 
more favorolde forum King v King, Sup 
Cl. Op. No 6fil) (File No 1235). -177 P 2d 
356(1970)

Collateral references. — Consent of 
natural parents an essential to adoption 
whero parents are divorced, 47 ALR2d 
824

Couit’n power oh to custody nnd 
visitation of children in mnrnngo 
annulment proceedings, 63 AIiR2d 1008.

Mental health of contesting puront os 
factor In nwnrd of child custody, 74 Ahl(2d 
1073

Power of court which denied divorce, 
legal Reparation or annulment, lo uwurd 
custody or make provisions for support of 
child, 7 AI.R3d 1096.

Withholding or denying visit alien 
rights for fnilurc tn mnko alimony nr sup 
port payments, 51 Al.ft3d 520 

flight, in child custody proceedings, to 
cro*.i examine investigating officer whose 
report is used hy court in ils decision, 59 
ALR3d 1337 

Effect in Nubsei|uent proceedings, «*f 
paternity findinga or implications in 
divorcoor nnnulrnant decreo or in support 
or cuslody made incident thereto, 78 
AlJUd 846 

Orandpnrenta' visitation righta, 00 
ALR3d 222

IliglitH nnd remedies of parents inter ae 
with rcspoct to the names of (Vioir children, 
92 AIJttd 1091.

Admissibility of social workers expert 
toidimony on custody issue, 1 Al iMtli 837 

Visitation righto of persons other llinn 
natural pdrenln or grandparents, 1 
ALIMth 1270.

Parent's physicul disability nr lumdicop 
on factor in custody nwnrd or proceedings, 
3 Af.lHili 10M

Initial nwnrd nr denial of child custody 
to homoRcXUnl or lesbian parent, 6 Al.IMth 
1297.

Knee ns fnclnr in custody award nr pin* 
reeding*. 10 Al.IMth 796.

Deniro of child as In geographical lecn 
turn of residence or domicile on fuel or in 
nwnrding custody nr terminating parental 
rights. IO ALR4th 827 

Itighl of incarcerated mother to retain 
custody nf infant m penal institution. I t 
Al.IMth 748 

Propriety *« awarduig joint custody of 
children. 17 , I.IMlli llll.’l 

Propriety of nwnrding ciiatody of cluld In 
parent residing or intending (*• reside In 
foreign country. '20 Al.IMth 677

See. 25.24.160, J u d g m e n t . In  n ju d gm en t in nn ac tion  fu r divo rce 
o r action d e c la r in g  n nm rringe  vo id o r nt an y  t im e  id le r  ju d gm en t, the 
con* t m ny provide

(1) I Repen led, 6 2  ch t (HI S I A  HIGH. I
(2) for the paym en t by e ith e r  or both p a r t ie s  o f nn am oun t n f money 

or goods, in  g ro ss o r inn ta llm cntH , ns mny he ju s t  nnd proper for the 
parties to co n tr ib u te  tow ard the n u r tu re  and educa tio n  o f th e ir  c h i l­
dren , and tlio  co u rt mny o rde r tho  pn rtie fl to a rrange  w ith  th e ir 
employers for an  au tom a tic  p ay ro ll deduction  lmicI i m onth or each pay 
poriod, I f  the period is  o ther th an  m on th ly , o f the am oun t o f the in s ta l l­
ment; i f  th e  em p loye r agrees, th e  in o ta llin e n t s h a l l he fo rw arded  by  the 
employer to tho c le rk  o f the sup e r io r cou rt w h ich  en te red  the ju d gm en t

I? 25.24.JG0 Mammal and Dmmkmim* IIki.aiions § 25.24.Kid

or (o the cou rt tru s te e , and the am oun t o f th e  in s ta llm e n t is exempt 
from  execu tion ;

(3) for the recovery hy one p a rty  from the o th e r o f an  am oun t o f 
money for m a in tenance , in g ross or in  in s ta llm e n ts , as may be ju s t  and 
necessary w ith o u t regard  to w h ich  o f the p a rt ie s  is  in  fa u lt ;

(4) for th e  d e liv e ry  to e ith e r p a rty  o f thn t pn rty 's personal property 
itt th e  possession o r contro l o f th e  o ther p a r ty  a t th e  tim e o f g iv in g  th e  
ju d gm en t;

(5) (R e p e a le d , § ft ch 251 S I  A  1976.1
(fi) for the d iv is io n  between th e  p a rtie s  o f th e ir  property , w he the r 

jo in t or separa te , a cqu ire d  on ly  d u r in g  co ve rtu re , in  the m anner ns mny 
be ju s t ,  nnd w ith o u t reg a rd  to w h ich  o f th e  p a r t ie s  is  in  fa u lt ;  how ever, 
the cou rt, in  m ak in g  tho d iv is io n , m ay in vade  th e  property o f e ith e r  
spouse a cqu ire d  before m a rr ia g e  when the b a la n c in g  o f the e q u it ie s  
betw een the p a rtie s  re q u ire s  it; nnd to accom p lish  th is  end the ju d g ­
m ent mny req u ire  th n t one o r both o f the p a rtie s  ass ign , d e liv e r , or 
convey an y  o f th e ir  re a l n r persona l p roperty to th e  o ther party ;

(7) to change the nam e o f one o f the p a rtie s , (§ 12.14 ch 101 SLA  
1962;am  § 1 chfl4  SLA  1966;ntn §§ 2 - Gch 160SLA  11)08;inn §§ 72, 
73 ch 127 SLA  1974; am  § G ch 251 SLA  1976)

ItcvUor 'n note*. Fuimerly AS 
0 9  5 5  2 1 0 .  Renumbered i m  1 9 6 3

NOTES TO DECISIONS
I Ccneial Consider ill h i m  

II. Cliild Support.
Ill Alimony 
|U, Division of Properly 

A. til (JcruTAl.
II Wlml Constitute* Property

I. OKNEItAI. CONSIDERATION.
Till* section and AS 09.55.220 (now 

AS 25.2-t.170) nre prrdlcntcd upon tlio 
court’s Jurisdiction of tlm parties nnd 
the subject ninltcr. Weber v, Weber. 10 
Alaska 214 (1942).

And jurisdiction of defendant's per­
son Is iieccsHnry for money judgment 
for nllinony. — Where the plaintiff wns n 
resident of Connecticut nnd the defendant 
a resident of Alaska. constructive service 
of flurnmoilH neing made on (lie defendant 
in Alaska, the court of (fie forum bad jurin- 
dlction of tbc mnrilal status but did not 
have jurisdiction of the person of lbs defen­
dant which in essential for (he entry of n 
money judgment for alimony. Thornhill v. 
Huston. 13 Alaska 150 0951).

Quoted in Dolchen v. Bnlchcn, Sup. Ct. 
Op. No. 1169 (File Nu 3178), 566 l\2d 
1324 (1977); Allen v Allen, Hup. Ct Op.

No 2514 IFile No 6(1116), 615 l*2d 771 
(1982).

Cited in Otton v. Zabaroc, Hup Ct. Op 
No 1072 (Edo No. 2050), 525 I* 2d 637 
(1971); Oullermon v. First Nut'l Bank, 
Sup Cl Op No 1876 (Filo No 39961,597 
P.2d 969 0979)

11, (Jill.I) SUPPORT.
I lie trinl court Is given brond discre­

tion in fashioning suitable visitation 
rights nnd nup|>orl obligations Curgu* v 
Curgus, Snp Ct. Op. No 913 (File No 
1837), 614 P.2d 617 (1973)

Continuation of educatlnnnl support 
boyond nge of majority. — A reasonable 
construction of this section nltnws for the 
continuation of educational support of chil­
dren beyond the ugo of majority. Iiinchcy 
v. Ilincbey. Sup. Ct. Op. No. 2312 (Filo No. 
3528), 625 P 2d 297 (1981)
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iliiya or u n t i l t lio  court is no li find 1 lint l i i is l ia t iu n  olfort.s lu ivo  fiiili»il 
A ll court o rders nmdu unde r A»S 25 2d. 1-10 tc tnsiin  in efTi.'ct dur ing  tlio  
period o f m ed in tion . (8 2 ch IH8 SLA  1*075; tun & i oh 117 SLA 1002)

Effect of umcnUmciitff. The 11)92 
Amendment, effective September 20, 1992, 
In subsection (c), substituted "unmarried

children" lirr ''minor clilldten" and in 
lerlcd "under the age «f 19 wI iuhii in li r- 
enls mny Im? affected.”

See. 25.24.140. O rd e r s  d u r in g  n o tio n . l i l t  D u r in g  l l ie  pendency 
of the action, n spouse m ay, upon opp licn lion  nnd in  opproprio tc cir- 
cumstnnces, be awnrded expenses, in c lu d in g

(1) a tto rn ey  fees and costa th a t  rea son ab ly  app rox im ate the a c tu a l 
fees nnd costa requ ired  to p ro secu te or defend the action ; in app ly in g  
th is paragraph , the cou rt sh n ll ta k e  app rop ria te s tep s to en su re  thn t 
the aw ard o f a tto rn ey  fees does not co n tr ib u te  to an unnece ssa ry  esca­
lation in the lit ig a t io n ;

(2) reasonab le epousnl m a in ten an ce , in c lu d in g  m ed ica l expenses; 
and
' (3)trcnBonnhle support for m in o r ch ild ren  in  tho cure o f the spouse 
and reasonab le support for u n m a rr ie d  18-ycnr-oId ch ild re n  o f the mer- 
tt'ege who are a c t iv e ly  p u rsu in g  n h igh  school d ip lom a or nn ei vc- 
lebt le v e l o f techn ica l or vo ca tiona l tra in in g  und l iv in g  ns d e p c .i . 
w ith the BpoiiBc or des ign ee  o f the spouse, i f  there is n le g a l o b lig a tio n  
of the o ther spouse to p ro vide support .

(b) D u rin g  the pendency o f the action , upon app lica tion , a spouse is 
en titled to necesanry p ro tective  o rders, in c lu d in g  o rders

(D p ro v id in g  for the freedom  o f each spouse from th e  contro l o f the 
other spouse;

(2) re s tra in in g  each spouse from  sub je c tin g  the o th e r spouse or an 
other person l iv in g  in  the househo ld  to dom estic  v io lence , as de fined 
in AS 25.35 200;

(3) d ire c tin g  one > ;.ouse to va ca te  the m a r ita l res idence or Ih e  home 
of tho o th e r spo* .,o;
'(4) re s tra in in g  a spouse from  com m un ica tin g  d ire c t ly  or in d ire c t ly  

with the o th e r spouse;
(5) re s tra in in g  a spouse from  en te r in g  a propelled veh ic le  in the 

possession o f o r occupied hy th e  o th e r spouse; and
(6) p roh ib itin g  a spouse from  d ispo sing o f th e  p roperty o f e ith e r 

spouse o r m a r ita l p roperly  w ith o u t the perm iss ion  o f the o th e r spouse 
or a cou rt order.

(c) A fte r  n h ea r in g , i f  both p a r lie s  agree , th e  cou rt mny a lso  order 
that the p a rtie s  engage in  porBonnl o r fam ily  c o un se lin g  or m ed ia tio n . 
fa  tho ordor, th e  cou rt sh a ll p ro v ide  fo r tho pnym en t o f tho costa o f the 
counse ling o r m ed ia tion . (§ 12.13 ch 101 SLA 1962; am  § 71 ch 127 
SLA 1974; am  § 5 ch 130 SLA  1990; am  5 2 ch 117 SLA 1992)

88
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Effort of amendments. Tilt? 1992 

amendment. effective S<'plcihtu-r 20, 1992. 
rewrote paragraph (n)l3)

NOTES TO DECISIONS

I General Conaidcrntion 
II Attorney Fees and Costs.

I. GENERAL CONSIDERATION.
Factors tn consider In nwnrding in­

terim spousal maintenance. -- An 
awnrd of interim mnintennnco provides 
for reasonable and necessary living ex­
penses while divorce litigation is pending 
nnd inaiircs tbnt neither s|»ouse is diand- 
vanlaged In preAeuting their claims. The 
primary factors which should be consid­
ered In nwnrding Interim spousa| innintc- 
nnnco nro tho relntivo economic circum­
stances and needs of the parties and tho 
ability to pny tho mnintennnco. Johnson 
v Johnson, 836 P2d 930 (Alaska 1992).

Specific findings required for In­
terim spousnl mnintennnco. — Where

record contained no findings in support ol 
the interim spoufuil maintenance order 
entered hy trinl court judge, award was 
vacated nnd tho issue remanded for spe­
cific findings. Johnson v. Johnson, 830 
P 2d 930 (Alaska 1992)
II. ATTORNEY FEES AN!) COST'S.
Evidence* Insufficient to award nt- 

tumoy's fees. — Awnid of $7,000 in ol- 
tomo/a foes lo tho wlfo was roverscti, 
whero the it', ‘band's act of taking bis sou 
out of slate without notifying the w ife wn:» 
inaulficienl evidence that ha undertook u 
mollification action willfully and without 
just excuse. Kcnnler v. Kcjsler, 827 P.2d 
1119 (Alaska 1992).

S tic . 25.2J.150. r ltic l^ ine iilH  fo r  c u s to d y .
note.) to decisions

I. General Consideration.
II. Detarrainatlon of Custody 

A. In General.
III. Custady Modification 

A. In General

I. GENERAL CONSIDERATION
Applied in Farrell v K.rrrdl, 819 P 2d 

69G (Alaska 19911, lewder unlit v. 
Ixjwdermilk. 825 P.2d 874 (Alnsko 1992): 
Kessler v. Krasler, 827 P2d 1119 (Alaska 
1992); llnrvick v. Ilarvhk, 828 P2d 759 
(Alaska 1992).

11. DETERMINATION OF 
CUSTODY.

A. Irt General.
Cuslody Improperly awarded as 

sanction against parent. — Where tha 
court awarded custody of non to father as a 
sanction sgoinrt mother without under­
taking a best interests of the child analy­
sis, the award had to Ik» vacated and the 
matter remanded for the purpose pf rede­
termining custody tinned upon n best in­

lerests of tho child analysis, with appro 
printn findings of fact which addressed all 
relevant criteria of subsection (c) Ifitkns 
v. Ilcrgnnthnl, 813 IV2d 042 (Alaska 
1092)

III. CUSTODY MODIFICATION.
A. In General.

Effect of hostility between parents. 
— Ordinarily, hostility ond dispute l*e- 
tween tha pnrrnta. In nnd of Itnelf, will not 
bo considered a substantial change of cir- 
cumatnncos lit less the adverse impact on 
tbs child 1* oxtrcmc. The effect nf hostility 
Mwcen the parents, however, may com­
bine with other significant changes In cir­
cumstance to ninnunt, In tho aggregate, to 
n substantial change sufficient tn warrant 
change of custody. I/mg v. 1/mg, 810 P 2d 
145 (Alaska 1991).

Si)



§ 25.21,160 A laska Statutes S u i t i . k m k n i  $ 25.21.160

Arrangement jeopardizing fnlhrr's (it risk, supported change of custody,
relationship with children. -  finding grunting custody of Ihe children lo the fa-
that the exiflting custody ommRcment, in (her. Pinnco v Pinnro. 8115 P2d 
which the mother hod custody, placed the (Alaahn 102)21 
relationship of Ihe father nnd the children

Su e .  25.21.100. J t i d ^ m c n l .

NOTES T O DECISIONS

I General Consideration
II Child Support

III Alimony.
IV. Division nf Properly 

A In General.
Ii Wlinl Constitutes Property 

I. GENERAL  CONSIDERATION.
Applied in Clioliner v. (Tioliner, 829 

P 2d 829 (Alaska I992»
I I .  CHILI )  .SUPPORT.

"Just and proper" contribution. — 
Civil Rule 00.1. regarding child support 
■words, docs not modify or amend thin 
section, hut the rule interprets the code 
section ond establishes guidelines to en­
able courts to dclemine wlinl is n "just and 
proper" contribution Coghill v. Coghill, 
830 P.2d 92! (Alaska 1992).

Award excessive.
Exponses beyond reasonable need were 

mn'fl summer hockey camp, daughter's 
gymnastics cIhhm that daughter wns nut 
enrolled in, nnd yearly expense for three 
year old daughter's psychotherapy sen 
•ions when the treatment would have only 
taken nlxnjl six rnuntlin Money v. Money, 
862 J* 2d IIRH (Alaska I0U.1I

Trinl court must disclose cnlculu- 
tlons. — A trinl court nlniRed its discre­
tion in foiling to disclose the nctuol num­
bers it used to calculate a child sup|K>rt 
•ward Terry v. Terry, 851 P 2d 8.17 
(Alaska 199:11

j III. ALIMONY.
.'flip**! ■vch factors aro not aubatitutrs 

Iulory standard. i n ,< . 
rf&Wf Allure to oddreoo any of tha relevant 
wlHtutory fcctore rwultad In remand to 
* Ij jjnilder subparagraph (aM4MA) through 

, (I) wilh particular emphasis to tho earn* 
£ ing capacities nnd health nf parties, nnd 
j tho income producing capacity of proper- 
. tloa. Money v. Money, Rf»2 P.2rl 1158 
(Aliska 1993). 

filrable award requires enreful in­

quiry. - When a Spouse's disabilities mid 
lack of work experience make the* alimony 
nwnrd sizable, it in imperative that the 
trial court impure into the •tpreifir nerd-t 
ol llio incipient spouse liehut' making Ihe 
award Junes v. Jones, 835 P.2d 117.1 
(Alaska 19921

Temporary forms of jilitnnny pre­
ferred. — Either rehabilitative alimony 
or reorientation alimony where npprnpri 
nle is, in geueral. to he preferred tn per 
mm lent alimony bemuse it is generally 
undesirable to require one per.‘•on to sup 
port nuolher on a long-term basis in ihe 
absence of an existing legal relationship 
Jones v Jones, 835 P 2d 1)7.1 (Alftrdro 
1992

Itcli.militnlivr de.signa'inti De-ag 
nation of itliinotiy nwnrd aa reliahihtulivr 
did not limit Ihe nwnrd to teluihililnlinn 
Ry awarding wife alimony l.i nitl her in 
preparing fur the job market and In help 
her nignnire her portion of Ho* marital 
tale ossein, the aipenoi mint eflntivi-ly 
awarded wife hath rehabilitative and re 
orieutnlion nlimonv. Money v Money, 852 
P.2d 1158 (Alaska 199.1)

Substantial evidence tu ntpputf 
nwnrd. Solo.tiintial evuleine m aup- 
porl of the trial court's finding that tho 
spouse awarded alimony wnn not 
employnlile justified award of permnaent 
alimony. Jones v. Jones, 835 P.2d 1173 
(Alaska 1992).

Rctlr-ment tennlnntcd agreement. 
— A financial agreement entered Into 
when parties petitioned to dissolve their 
marriage provided for permanent Hjwjonol 
support, terminable only on wife'n death 
or remarriage, terminated on husband's 
voluntary retirement. KefTer v Keffer, 
852 P 2d 391 (Alaska 19113)

llushnud’s retirement was not vid

§ 25.21160 M ar ital and  Dom est ic  R elations § 25 2d . 160

milnry because his job was aholn-he.l and 
lie wnn eligible for retirement mid look it. 
KefTer v. KefTer. 852 P.2d 391 (Alnnkn 
1903).

IV. DIVISION Ol’ PROPERTY.
A. In Grrnend.

Property division generally.
Alnuko Inw provides that the divorce 

court has the power to reorder Hie pre-dis­
solution interests nf the parties na re­
quired far nn equitable result, even if this 
requires the court to invade the prc-mari­
tal property of one spouse for the benefit 
of ihe other. Yerrington v Yerriugton, 
M l flnnkr. 95 fUtli Cir. 19921 

Presumption favoring equal divi­
sion. — In the absence nf findings lo war­
rant mi unequal division, mi equal divi­
sion nf the marital estate Im presumptively 
the mast equitable Miles v Miles, 815 
P 2d 129 (Alaska 1991)

Time of valuing properly.
The date on which the trinl court values 

mnritid property generally should be os 
clone ns practicable lo the date of trial. 
Doyle v. Doyle. 815 I* 2d 386 (Alaska 1991)

In special situations, Hie (rial court may 
value mnritol property iih of the dole of 
separation of the parties However, in that 
event, there should be specific findings as 
to why the date of separation in the more 
appropriate choice for valuation Doyle v. 
Doyle, 815 P2d 3 5 5  (Alnnkn PJ9I) 

Property should la valued for division 
purposes at the date of trinl rather lliuu 
the date of separation However, the sepn- 
rntion dale may he max! when special cir- 
rumnlnmee of the cum* demonstrate that a 
truly fair nnd appropriate property evalu­
ation ond division of assets cannot other­
wise l»e ac hieved. Thomas v Tlinmus, 815 
P.2d 371 (Alaska 199) I 

Fair market value iih valuation 
Index. - Fair inntkel value, i at her than 
purchase price values, was tlio appropri­
ate index of valuation for the parties' per­
sonal property. Doyle v. Doyle, 815 P.2d 
366 (Alaska 1991).

VnlunUon by parlies. — A trial court 
Is not bound by a huy-ioll agreement val- 
tuition, but mny consider such a valua­
tion, especially wlien it is supported by 
oilier valuation methods Money v. 
Money. 852 l> 2d 1158 (Alaska 1993) 

Evidence of vnluotinn. — Where a 
party identifies n nignilinml inmitnl asset 
hut presents im evidence or. to its value, 
the best practice ii for the (rial court ia

direct the portion, or the delinquent party 
having the bent access to Hie pr«w»f. to fill 
the evidentiary void Root v. Root, 851 
P.2d 67 (1993)

Tim division of property, nle.
When a mnrriage is of long duration nr 

assets mo cormninglrd, the correct 
method of properly division involves (1) 
identifying the specific property nvoilable 
for distribution, (2) determining the value 
of this property, and (3) determining Hie 
most equitable division of the property, 
beginning with the picsumption Hint an 
equal divi.iion ia mimt equitable 
Isrwderinilk v. l/owderuiilk, 825 I* 2d H7-I 
(Alnnkn 19921.

In accord with paragraph in main pam­
phlet. See Jones v. Jones. 835 P.'id 1173 
(Alaska 1992).

"Source of funds" approach lo elan- 
sificntlon. — Under Hie''source of fundi" 
approach, property ia claasifird mcording 
tn the rinssiliratinn of Hie fund* mud lo 
purchase il. Property purchased on debt is 
classified according to the funds used to 
pay ofT the deb'.. The source of funds rule, 
although not adopted per ae in this juris­
diction, is nol inconsistent with this sec­
tion Zimin v. Zimin, 837 P.2d IIH 
(Alaska 1992).

Determining status nf premarital us- 
sets. — Tim trial court retains di.icrelion 
lo dccido whether n picmnritnl asset re- 
maina separate property even where the 
asset haa been treated aa joint property. 
The trinl court makes thin determination 
in the context nf an equitable division of 
marital ussetn and its hnluncing of the 
partieo' situation. Miles v. Miles, 815 P.2d 
129 (Alaska 1991)

Premarital onsets. It ia nn nhuxi- nf 
discretion for the trial cntltl tu nlllldd Hie 
property from equitable distribution 
merely hy affixing to the property the la­
bel of "premarital asset." Ixnvdcnntlk v 
liiwdermilk, 825 P2d 871 (Alaska 19921 

When Invasion of prcrunrifiil asset 
unauthorized. — A whole life insurance 
policy taken out on behalf of husband 
when lie wir, four years old. although the 
$ 1 3 . 8 3  quarterly premiums were pnid out 
of a joint chocking account, was not in­
vaded ni marital property because tho pol­
icy paid dividends which ofTxcl Ihe annual 
premiums. Monny v. Money. R52 P 2d 
1 1 6 8  (Alaska 1993)

Contributions benefiting separate 
property of other spouse, etc.

Wife's efforts in handling insurance nnd 
roofing contracts relating lo her Inin- 
hand's preuioritnl teal pn»|w.*rty, and in
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PREFACE

A growing number of grandparents throughout the country have 
been denied access to their grandchildren by the children's 
parents or other custodians and have sought Legal assistance in 
obtaining visitation. At least one hundred appellate court 
decisions involving grandparent visitation rights have been 
published to date. Yet grandparent visitation law remains a
relatively new area of domestic relations law, and there is little
literature on the handling of grandparent visitation cases for
judges, domestic relations attorneys, mediators and other 
professionals working in the family law arena.

In tne Fall of 1987, the Administration on Aging of the U.S. 
Department of Health and Human Services provided funds to the 
American 3ar Association for a one-year project focusing on 
grandparent visitation rights. The project was jointly sponsored 
by three American Bar Association entities: the Commission on
Legal Problems of the Elderly, the Family Law Section, and the
National Legal Resource Center for Child Advocacy and Protection. 
One of the primary goals of the project was to publish this legal 
resource manual to provide up-to-date information on statutory and 
case law, existing legal literature, case representation, judicial 
practice, the role of experts and the use of mediation.

We have many acknowledgements to make. First, we thank the 
Administration on Aging for providing the grant which made this 
project possible. We appreciate the tremendous efforts of the 
authors who contributed to this book. The following authors took 
time off from their various fields of practice to draft and 
redraft chapters for the manual: Judge Ernest Rotenberg, Leonard
L. Loeb, Marcia 3. Gevers, Patricia Fernandez, Dr. Pamela 
Langelier, and Dr. John Haynes. We also appreciate the help of 
our Advisory Committee members, who volunteered their time and 
shared their knowledge: Edith Engel, Dr. Arthur Kornhaber, Dr.
Doris Jonas Freed, Leonard Loeb, Bruce Kaufman, T.H. Guerin, Paula 
Monopoli, Professor Judith Areen, and Daniel Skoler. We thank 
Inga Van Eysaen and Kimberly Shanks, law students who did 
extensive research and drafted portions of the manual. On the 
American 3ar Association staff we have numerous individual.; to 
thank. We appreciate the guidance and supervision of Nancy 
Coleman, Staff Director of the Commission on Legal Problems of the 
Elderly, and Howard Davidson and Bob Horowitz, Director and 
Associate Director of the National Legal Resource Center for Child 
Advocacy and Protection. We also would 1. ke to thank Beverly Y. 
Lyons for word processing and performing numerous other helpful 
tasks, and Norma Gregerman for publication production.

Ellen C. Segal 
Naomi Karp

F e b r u a r y ,  1 9 8 9

b a c k g r o u n d  m a t e r i a l s



. . . About the American Bar Association Commission on Legal
Problems o f the Elderly

In 1978, the American Bar Association established the Com­
mission on Legal Problems o f the Elderly to examine law-related 
concerns o f older persons. The Commission has encouraged legal 
services fo r  the elderly, particularly through involvement o f the 
private bar; and has explored legal issues surrounding long term 
care, home care, guardianship, home equity conversion, surrogate 
decision-making, and Social Security due process.

. . . About the American Bar Association Motional Legal Resource 
Center fo r Child Advocacy and Protection

Since 1978 the Resource Center has worked to improve laws 
and professional practices in the child welfare arena. It routinely 
offers educational opportunities to lawyers and other professionals 
involved in child abuse, foster care, child support, and other substan­
tive areas o f law. One o f its principal goals is to improve the way 
courts and public agencies handle their child welfare caseloads, par­
ticularly with an eye towards protecting the rights o f  children and 
families. Towards this end. the Center works with legislators, judges 
and agency administrators in the development and implementation 
o f new laws and policies.

. . . About the American Bar Association Family Law Section

The Family Law Section was established in 1958 to promote 
ihe objectives o f  the ABA by improving the administration o f justice 
in the field o f  family law, bv study, conferences, and publication 
o f reports and articles with respect to providing assistance and 
guidance to the practice o f  family law, and to provide assistance 
with the teaching, promulgation of, and improvement o f the welfare 
and strength oj the family unit and its members in all related matters.



C h a p t e r  I

INTROD UCTION

American grandparents are becoming increasingly vocal about 
being denied access to their grandchildren, It appears that mere 
and more grandparents are being deprived of the opportunity to see 
their grandchildren. These visitation problems seem to reflect 
broad changes in American society: the divorce rate is growing,
family members no longer live in close proximity to one another, 
and the traditional family unit is becoming diffused. The 
visibility of the grandparent visitation issue also seems to 
reflect demographic and political changes: as our population
ages, older persons are becoming more verbal about issues 
affecting them, and legislators, policy makers and service 
providers are giving those issues more attention.

In the last two decades, grandparents have gained ground in 
their efforts to obtain court-ordered visitation. Under the
common law parental rights doctrine, courts generally refused to 
order visitation rights for grandparents over the objections of 
the child's parents. Since 1965, every state (excluding the 
District of Columbia) has enacted a statute enabling grandparents 
to petition for visitation rights with grandchildren.

These state statutes vary a great deal. They differ on who is 
authorized to petition for visitation, when a grandparent may
petition, and what standard a court should apply in deciding
whether to grant visitation privileges.
The volume of litigation in the grandparent visitation area is
growing rapidly. As many as one hundred or more cases may have 
reached the state appellate court level since 1980; many more have 
been filed at the trial court level.

Although domestic relations is traditionally governed by state 
law, there has been considerable activity on the federal level 
concerning grandparent visitation. In 1982 and 1983, the House of 
Representatives' Select Committee on Aging Subcommittee on Human 
Services held hearings on the issue. House Concurrenc Resolution 
67 was adopted on April 24, 1985 expressing the sense of the
Congress that a uniform State act should be developed and adopted 
which provides grandparents adequate rights to petition State 
courts for privileges to visit their grandchildren.
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A P P E N D I X  A 

GRANDPARENT  V I S I T A T I O N  S T A T U T E S "

S t a t e C i t a t i o n  l o  S t a t u t e

1. A 1n b n m n A l a .  C o d e  530 3 3 (1983)

2 . A l a s k a A l a s k a  S l a t .  5 2 5 . 2 A .150  (1983)

3. A r 1z o n a A r l z .  R e v .  A n n .  525-337.01 
( S u p p .  1987)

A . A r k a n s a n A r .  S l o t .  A n n .  59-13-103 
( S u p p .  1987)

5 . C o l  1f o r n l a C o l . C i v .  C o d o  S S 1 9 7 . 5 ,  A601 
( W e s t  198A & S u p p .  1987)

6 . C n l o r n d o C o l o .  R o v .  S l a t .  519-1-116 (1986)

I . C o n n e c  L 1 c u  I. C o n n .  G o n .  S t a t .  A n n .  S S ^ O b  59,  
-59n  ( W o n t  1986 & S u p p .  1988)

8 . D e l n w n r o D o l .  C o d e  A n n .  t i t .  10 ,  5950(7 )  
( S u p p .  1986)

9 . F l o r  i d n F l a .  S l o t .  5 6 1 . 1 3 ( 2 )  ( b ) 7 c  
( S u p p .  1987)

10. G e o r g l a G a . C o d e  A n n .  519-7-3 ( S u p p .  1988)

11 . H n w n 1 1 l l a w .  R o v .  S t a t .  5571 .4 6 (  7) ( 1985)

12. I d a h o I d a h o  C o d o  532-1008 (1983)

13. I l l i n o i s 111.  A n n .  S t a t .  c h . A O ,  p a r a .  6 ^ 7 ( b ) 
( c )  ( S m l t h - l l u r d  S u p p .  1988)

1 A . I t i d  I n n a I n d .  C o d o  A n n .  S S 3 1 - 1—11 .7- 1  t o  
. 7 -8  ( O u r n s  1987 6 S u p p .  1980)

On D e a t h *  
o f  P a r e n t

X

X

X

X

X

X

On D l v o r c e ? 
o f  P a r e n t s

X

X

X

X

A f t e r  h i v i n g  w i t h - *  
G r a n d p a r e n t

G e n e r a l ^  
P r o v 1 a I o n

" R e p r i n t e d ,  w i t h  m i n o r  e d i t o r i a l  a n d  a u b a t a n t l v e  c h a n g e * ,  f r o m  3 .  
A t k l o a o n  2 H o d e r n  C h i l d  C u s t o d y  P r a c t i c e  S 8 .1 9  (1986 & S u p p .  1987)

FOOTNOTES

1 U n d e r  t h i s  t y p e  o f  p r o v i o l o n ,  v i s i t a t i o n  c o u l d  b n  g r a n t e d  l o  a 
g r a n d p a r e n t  w h o s e  s o n  o r  d a u g h t e r  ( t h e  p a r e n t  o f  t h e  c h i l d )  d i e d .

2 S e v e r a l  s t a t u t e s  a l a o  s p e c i f i c a l l y  p r o v i d e d  f o r  g r n n d p a r o n l  
v i s i t a t i o n  w h i l e  t h e  p a r e n t s  a r c  s e p a r a t e d ,  w h e r e  t h o  m a r r i a g e  
w a s  a n n u l l e d ,  o r  w h o r e  t h e r e  a r o  o r  h a v e  b e e n  c h i l d  c u s t o d y  
p r o c e e d  1n g 3 .

T h e  l e n g t h  o f  t h e  t i m e  i n  w h i c h  t h o  c h i l d  l i v e d  w i t h  L h e  
g r a n d p a r e n t  t r l g g o r e d  t h o  r i g h t  o f  t h o  g r a n d p a r e n t  t o  
n o o k  v i s i t a t i o n :  t w o l v o  m o n t h s  ( M i n n e s o t a  n n d
P e n n s y l v a n i a )  a n d  a l x  m o n t h s  ( T e x a s  n n d  N ew  M e x i c o ) .  
" G e n o r n l  p r o v i s i o n "  r o f o r s  t o  v i s i t a t i o n  s t a t u t e s  
w h i c h  d i d  n o t  s p e c i f y  o r  r e s t r i c t  t h e  c i r c u m s t a n c e s  
u n d e r  w h i c h  n g r n n d p a r o n l  c o u l d  o b t a i n  v i s i t a t i o n .
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S t a t e C i t a t i o n  t o  S t a t u t e  o f P a r e n t o f  P a r e n t s G r n n d p a r o n l P r o v l s I o n

15. I  own l o w n  Co do  A n n .  SS598 .35- .36 X X
( W o n t  1987 & S u p p .  1988)

H i . K nn onn K n n . S t a t .  A n n .  S6 0 -1 6 l6 ( h ) X
( S u p p .  1987)

i ; . K e n t u c k y K y .  R o v .  S t a t .  A n n .  5905.02) X
( B a l d w i n  1984)

i a . I . ou  1 n 1 nnn L a .  R o v .  S t a t .  A n n .  S9:572 X X
( W e s t  S u p p .  1988)

19. Ho 1 : ic H e .  R e v .  S t a t .  A n n .  t i t .  19, X
S 752 ( S u p p .  1988)

20. M n r y l a n d Md .  Fnm.  L aw  C o d o  A n n .  S9-102 (1984) X

21 . H n s s o c h u s e t t a H a a a .  G o n .  t . awa  A n n .  c h .  119, S 391) X X
( W o a t  S u p p .  1988)

22. M i c h  1 g a n M i c h .  Comp .  I . nwa  A n n .  S S ? 2 2 . 7 2 ( b > . X X
722 . 72b ( W e s t  S u p p .  1988)

23. Ml  n n e s o t a M i n n .  S t a t .  A n n .  §257.022 ( W e s t X X X
1982 6 S u p p .  1988)

24. M i s s i s s i p p i H i s s .  Co do  A n n .  $$93-16-1.  -3. X X
-5 ,  -7 ( S u p p .  1988)

25. M i s s o u r i Ho .  A n n .  S t a t .  5S452 .400 ,  .402 X X
( V e r n o n  1986)

26. M o n t n n o H o n t .  Co do  A n n .  $$40-9-101 t o X
-102 (1987)

27. N e b r a s k a H o b .  R o v .  S i n t .  5$43-1801 t o X X
-1803 ( S u p p .  1986)

28. H e v n d n N e v .  R o v .  S t a t .  SS125A.33C,  .340 X X
(1987)

29. Hew H a m p s h i r e N . H .  R e v .  S t a t .  A n n .  $958:17 V I X
(1983)

30. How J o r n e y N . J .  S t a t .  A n n .  S 9 :2- 7 . 1 X X
(Wont .  S u p p .  1988)

31. How Hex  l e a N . H .  S t a t .  A n n .  5S90 9-1 t o  4 X X X
(1986 & S u p p .  1988)

32. How Y o r k N . Y .  Dom.  R o .  L aw  $572,  240(1) X X X
( H c K l n n o y  1986 6 1988)

33 . N o r t h  C a r o l i n a N . C .  G o n .  S t a t .  $$50 13 . 2< b l  ) , X
. 2 A , . 5 < J ) (198 7)

36. N o r t h  D a k o t a N . D .  C e n t .  C o d o  $19 09 05.1 X
( S u p p .  1987)

35. Oh l o O h i o  R o v .  C o d e  A n n .  $3109.05(8) X
( A n d o r n o n  S u p p .  1987)

36. Ok 1 nl iornn O k l a .  S t a t .  A n n .  t i t .  10,  $5 X X X
(W o o t  1987)

37. O r o g o n O r .  R o v .  S t a t .  $$109.121, X X
.123 (1987)

- 20 -



On Death*
S t a t e C i t a t i o n  Lo S t a t u t e  o f P a r e n t

38. P o n n n y 1 v a n  1n 23 P a .  C o n n .  S t a t .  A n n .  
SS5311-5319 ( P u r d o n  S u p p .  1988)

X

39. R h o d e  I n l a n d R . I .  G e n .  L awn  §515-5-29.1 t o  .2 
(1981 6 S u p p .  1987)

X

90. S o u t h  C a r o l i  nn S . C .  C o d o  A n n .  520-7-920(33) 
( L a w .  C o - o p .  1976)

91. S o u t h  D a k o t a S . D .  C o d i f i e d  Lawn  A n n .  
SS25-9-52 t o  -59 (1989)

X

92. T o n n o n  s e e T o n n .  C o d o  A n n .  5^6-6-301 
( S u p p .  1988)

93. T e x a o T o x .  F am ,  Co dn  A n n .  S H  .031 e ) - ( g )  
( V e r n o n  S u p p .  1988)

X

99 . U t a h U t a h  Co do  A n n .  5 3 0 - 3 - 5 (9 ) , ( 7 )  
( S u p p .  1988)

95. V o r m o n t V t .  S l a t .  A n n .  t i t .  15,  
1011-1016 ( S u p p .  1988)

X

96. V i r g i n i a V a .  C o d e  A n n .  520-107.2 ( S u p p .  1988)

97. W a s h i n g t o n W a s h .  R e v .  C o d o  A n n .  $26 ,09 .290 .  
( S u p p .  1988)

98 . W o n t  V i r g i n i a W. V a .  C o d e  5 S 9 B - 2 - 1 5 ( b ) ( 1 ) .  
98-2R-1 (1986)

X

99. W l n c o n n  I n W i n .  S t a t .  A n n .  5767.795 
(Wont .  S u p p .  1988)

50. W y o m l n g W yo .  S t a t .  520-2-113( c)  
( S u p p .  1988)

X
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SB 21

Revision Date: March 9. 1 994________________________  Department Affected: Department of Law
Title: " . . .  r e l a t i n g  to  ch i l d  v i s i t a t i o n  r i g h t s  of______________________________  BRU: Le ga l  S e r v i c e s ________________________________________
g r a r . d p a r o n t s  ond o i h o r  p a r s o n s  w h o  aro no t  pa r o r na  o f n ch i l d . *  Component: Operations__________________
Sponsor: Senator Donley_____________________________ _________________________________ _____________ _
Requestor: Senate State Affairs Committee___________  COMPONENT SERIAL NO. 0 0 9 3_________

EXPENDITURES/REVENUES:
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:
1002  Federal
1003  GF Match
1004  GF
1005  GF/Program
1006  GF/MHTIA
OTHER
TOTAL -0- -0- •0- -0- -0- -0-
POSITIONS:

: FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate o f current year (FY94) impact: -0-____________________________________________
ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

 ---------------------------------------------------Prepared by: Richard I. Peques. Directors_____________________Phone: 4 6 5 -3 6 7 2
Division: Administrative Services Division / O _________> 1 Date: March 9 , 19 9 4

K , d J ,  e *  . I L / U ,  jfZ)A 1
Approved by Commissioner: Bruce M. Botelho. /Vftornev General________________________
Agency: Department of Law_____________  Date- Marrh 9. 1 994
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STATE OF AJLASKA
1994 LEGISLATIVE SESSION

BILL NO. SB 21

ANALYSIS CONTINUATION:

This bill amends AS 2 5 .2 0  to provide that in a child custody determination a court shall provide for visitation by a 
grandparent or other person if that is in the best interests of a child. This bill deals with the rights of private parties, and 
it therefore will not have a fiscal impact on the Department o f Law.

P a g e  2 o f  ___ 2
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DEPARTMENT OF LAW

CRIMINAL DIVISION

p l e / s e  r e p l y  t o .

T f CRIMINAL DIVISION CENTRAL OFFICi 
P. O. BOX 110300 • STATE CAPITOL 
JUNEAU. ALASKA 99011-0300 
PHONE: (907) 165-3428

n  OFFICE O F SPECIAL PROSECUTIONS 
AND APPEALS

1031 IV. 4 THA VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: 1907) 279-7424

WALTER J. HICK EL, GOVERNOR

January 19, 1993

The Honorable Dave Donley 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811

Re: SB 24 (“An Act Extending the Maximum Period of Probation After 
Conviction”)

Dear Senator Donley:

By this letter, we wish to express our support for SB 24, “An Act Extending the 
Maximum Period of Probation After Conviction. ” Particularly for some offenses, such as sexual 
assaults and sexual abuse of minors, extended periods of supervision may reduce the number of 
new offenses committed by the defendant. Generally speaking, the costs associated with
supervising a person on probation are less than the costs associated with new offenses. As a
class, sex offenders in particular are difficult to treat and may reoffend years after release from 
incarceration.

Thank you for the opportunity to commeiu on this bill. If you have any further
questions that we may be able to answer, please do not hesitate to call upon us.

Very truly yours,

CHARLES E. COLE 
ATTORNEY GENERAL

By:.
I—

Dean J. Gunneli 
Assistant Attorney General

MOK/sf
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TITLE: An Act Extending the
Maximum Period of 
Probation

B IL L  NO: SB 24

CONTACT: C,E. Swackhammer
Deputy Commissioner

D A iE :  January 19, 1993

SB 24 extends, from five to ten years, the maximum period of probation to which a 
convicted criminal defendant can be sentenced. There may be situations in which the 
court wishes to coniinue probation supervision of an offender for longer than the five- 
year period now allowed by law. This bill would allow the courts the flexibility to 
fashion a sentence which best fits a particular offense or defendant.

The Department of Public Safety supports this bill.

Richard L. Burton 
Commissioner



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

January 25, 1993

Senator Dave Donley 
State Capitol
Juneau, Alaska 99801-1182 

Dear Senator Donley:

I am writing to express the support of the Alaska Association of 
Chiefs of Police for Senate Bill 24. Existing law only allows 
for imposition of five years of probation. We support extending 
this to ten years as proposed in your bill.

Probation can be an excellent tool in protecting the public. We 
submit, however, that judges under current lav; are to limited and 
should be given the ability to require persons convicted of 
serious crimes to be monitored and supervised for longer periods 
of time when necessary.

If we can be of any assistance in the passage of your bill, 
please let me know.

\/erytruly yours,

President

RLO/lp



A L A S K A  N E T W O R K  

D O M E S T I C  V I O L E N C E
A M D
S E X U A L  A S S A U  L T
4 19 6th Street, No. 116 • Juneau, Alaska 99801 • (907) 586-3650

Abu tod Wonnn'i Aid in Crab (AWAIC); Advocam lot VicTrm ol Vol*nc* (AW) 
Aiding Wom#n in Aixo« ond Rape Emergerow (AWARE) 

Alalia Women's Rwourci Cenier (AWTC); Arclc Women in CA«W (AW1C) 
Befinfl Sea Women'i Gioup (BSWG); Emmonak Women’i Sholler.

Kodak Women'i Reiource & Crab Cenlar (KWRCC); 
Mordlaq Ragionrt Wr m’iCrtia Piogram Parent Aid Family Support Cenier. 

Safe&Feai-fttt .Tvironment (SAFE); Seward Life Action Cai/icl (SLAC), 
Sikani AgaliclFnmfy Volanci (SAFV); South Peninsula Woman1! Senricee (SPSS'S);

SlarvSng TopeSet Apairal Rape (STAR); 
Tongna* Community Courailing Carter; Tundn Women1* Coallon (TWC); 

Unalukant Against Sexual Ateauk & Farri)/ Violonce (USAFV), 
Volley Women's Roeour» Cert of (YWRC); 

Women in Crab Counsel*- j & Assblarao (VrlCCA); 
Women in Sale Homes (WISH); Women'i Resource A Crisis Center (WRCC)

SENATE BILL 24

The Alaska Network on Domestic Violence supports Senate Bill 24, 
which provides judges with the ability to order probation for ut. to 
ten years after an offense. The Network is a non-profit coalition 
of 22 organizations throughout Alaska which work with victims of 
domestic violence and sexual assault.

Alaska has a very high rate of violent crime, including one of the 
highest rates of assault and sexual assault in the nation. These 
cri;.as in Alaska are on the increase. Reported rapes in Alaska rose 
91% from 1989 to 1991 (277 in 1989 to 530 in 1991). The number of 
assaults per one thousand persons has increased over 57% in the last 
five years.

National studies have shown that sex offenders have 80-90% rates of 
recidivism, and that the risk of reoffending does not diminish over 
time. Current probation limits are insufficient and
counterproductive in keeping track of this group of offenders, who 
need to be monitored over a long period of time. Senate Bill 24 
would give judges greater flexibility in tailoring appropriate 
sentences..



THE GOVERNOR’S ANTI-CRIME PACKAGE

The following is taken from page 7 of Governor HickePs Jan. 12, 1994 
anti-crime package sectional analysis.

Increase Probation from 5 to 10 Years •- Among other benefits, this simple 
proposal would help protect Alaska's children and others from family violence. 
For example, right now many convicted child abusers or molesters finish serving 
their prison sentences while their own young children (who are most at risk from 
repeat violence) are still children. Because current law limits.probation to only 
five years, the courts only have a maximum of five years of "control" over a 
released felon.

We can't lock all these offenders up forever. But by simply extending the 
allowable period of probation to up to 10 years for ad felony offenses, we can 
give the courts the tool they need to "hang a hammer" over the head of 
released child abusers for a long, long time -- long enough for most of their kids 
to grow up and become safe, independent adults -• and do so without the more 
expensive costs of full-time incarceration. In property crimes cases, extending 
probation can also be revenue positive by increasing the State's ability to collect 
restitution.

Proposals like this have been pendi. .. the legislature during the past several 
years. It is generally supported hy both prosecutors and defense lawyers, ana 
should be acted upon this Session.

GOVERNOR’S ANTI-CRIME 
PACKAGE



Official Business

Alaska State Legislature
SENATE

P.O. Box V 
S late Capitol 

Juneau, Alaska 99811

WHY WE NEED SB 24;

It gives judges greater flexibility in sentencing criminal defendants by increasing 
the maximum allowable period o f probation from five years to ten years.

HOW SB 24 WILL IMPROVE THE CRIMINAL JUSTICE SYSTEM:

(1  ) There are offenders who pose a high task of recidivism, such as
sex offenders, where five years may not be a long enough period of 
probation. Judges should have ihe tool available to put someone on 
probation a s  long as is necessary to protect the public.

( 2 )  Where an offender is asked to pay a large amount o f restitution, five years 
may not be long enough for the full amount to be? paid. Because probation 
may not exceed five years, there are offenders who are being retu./.ed to 
jail fo r failure to pay restitution. With a longer probation period the 
state could avoid the nigh cost of incarcerating these offenders and 
victims could be fully compensated for their injuries.

( 3 ) In appropriate cases, providing for a a longer probationary period will 
allow judges to fashion sentences that provide a lov/er cost punishment 
than jail.

WHO SUPPORTS SB 24:

The legislation is supported by the Department o f Law, the Department of Public 
Safety, the A laska Association of Chiefs o f Police, and the Network; o i Domestic 
Violence and Sexual Assault.

QUESTION - WHY ARE ALL THE FISCAL NOTES ZERO?

Fiscal notes are projections for the next five years. Since the bill only applies to 
offenses committed after the effective date of the Act, and judges can now pul: 
people on probation for five years, the fiscal impact for the next five years is 
clearly ze ro . After that, the experts tell us there is no way to calculate the cost. 
Although som e people will be on probation for longer periods of time, others will 
be probation instead of going to jail which will result in a net cost savings.



FISCAL NOTE
STATE OF ALASKA

1994 LEGISLATIVE SESSION
BILL NO. SB 24

Revision Date: December 1 5. 1993______________
Title: "An Act extending x.,c maximum period o f
probation after conviction."_______________________
Sponsor: Senator Oonlev________________________
Requestor: Governor's Office____________________
EXPENDITURES/REVENUES:

Depa. Affected: Department o f Law
BRU: Prosecution_________________________
Component: Criminal Justice Litigation

COMPONENT SERIAL NO. 0 0 9 3

OPERATING FY 95 FY 96 FY 37 FY 98 FY 99 FY 00
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELI ANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:
1002  Federal
1003 GF Match
1004  GF
1005 GF/Program
1006  GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY |__

Estimate of current '/ear (FY94) impact: -0-
ANALYSIS: (Attach a separate page if necessary.

Th i s  bi l l  a m e n d s  A S  12.55.090(c) l o  e x l a n d  tho m a x i m u m  p e r i o d  of  p r ob o t i on  a f t e r  c o n v i c t i o n  t o  t o n  y e a r s  f r o m  f i v e  y e a r s .  Th i s  i s  a 
s e n t e n c i n g  p r o v i s i o n  t h n t  m e /  h a v e  s o m e  i m p a c t  o n  P r o b a t i o n  a n d  Pa ro l e ,  b u t  wi l l  n o t  h a v e  a n  i m p a c t  on  tho D e p a r t m e n t  o f  L e w .

/ ? /c A - L  , /gU/Tt/VferPrepared byT  ̂ Richard I. Peques. U ire^or 
Division: Administrative Services Division

Phone: 4 6 5 -3 6 7 2

/ O -Approved by Commissioner: Charles E. Cole. A
Agency: Department o f Law

Date: December 1 5 . 1 9 9 3
L 4= 
rnev General

Date: December 1 5. i 9 93

PREPARER TO PROVII 
For further

'ERNOR'S LEGISLATIVE OFFICE 
ir's Legislative Office

Rev 11/93 FISCAL NOTES Page _J of _2_



C o n t i n u a t i o n  o f  f i s c a l  n o t e  a n a l y s i s

Senate Bill 24: "An Act extending the maximum period of
probation after conviction."

The current maximum period of probation is five years. This bill 
does not apply to crimes committed before the Act's effective 
date and therefore there is no fiscal impact on the Department 
for the fiscal years reflected on this fiscal note.

The Department will be able to minimize the future fiscal impact
of this legislation because the probation officers' sentencing 
recommendations are generally followed by the Court. The 
Department would seldom recommend more than five years of 
probation.

Extension of probation may be used in lieu of incarceration, in 
cases of probation violation particularly when the offender owes 
large amounts of restitution. In such instances, the bill might 
contribute to lessening overcrowding in prisons, thus reducing 
the need for costly prison construction and operation.

Probation caseloads are currently averaging about R5 offenders 
per officer. The probation population is growing at a rate of 
about 4% per year. Although the number of cases in which the 
courts may extend probation for up to an additional five years is 
difficult to quantify, the effect of the bill will be to 
accelerate the growth of probation caseloads, and thus the demand
for additional probation officers.
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F I S C A L  N O T E
STA TE O F A LA SK A  
1994 L E G IS L A T IV E  SESSION
Ravlsion Dale: 02/01/94 ______________
Title: An Act extending tho maximum period
of probation after conviction_____________________

BELL N O . SB 24

Dopt. Affocted: Alaska Court System 
BRU: Trial Courts________
C om ponents:____________________

Sponsor: Sen. Don
Requestor. Judiciary COMPONENT SERIAL NO. 768

(Thousands of Dollars)

O PERATING EXPENDITURES

PERSONAL SERVICES
TRASEL
CONTRACTUAL
SUPPLIES
EOUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS

FY 98

TOTAL OPERATING

CAPITAL-EXPENDITURES

[CHANGE IN REVENUES ( |

FUND SOURCE (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/ProQram Receipts 
10O6GF/MHTIA
Othor
TOTAL

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 94) cost: $

ANALYSIS: (Attach a separate page if necessary) 
No fiscal impact

Prepared by: C. S. Christensen III, Staff Counsel 
Agency: Alaska Court System _______

Phone:
Date: 02/01/94

Arthur.H. Snowden, II, Administrative DirectorApproved by: 
Agency; Alaska Court System 02/01/94
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STATE OF ALASKA 
1994 LEGISLATIVE SESSION

February 5, 1994

period of probation 

Sen. Donley.
Senate Finance

Expenditures/Revenues

F I S C A L  N O T E
BILL NO. SB 24

An Act extending the maximum
Dept. Affected: Corrections

’BRU: _________
Component: AT 1__________

COMPONENT SERIAL NO.

(Thousands of Dollars)

694-1884

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS * * ■k TV *

TOTAL OPERATING k * k k k *

CAPITAL EXPENDITURES k  k k | * k  k

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 
1004-GF
1005 GF/Program Receipts
1006 Gr/MHTIA 
Other

k ★ k k k k

TOTAL
* ”T“"“ ★ k k

Estimate of any currant year (FY94) cost $ 

POSITIONS

0

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necsssary)

The bill will result in increased expenses for probation services and may impact 
incarcerated populations, but specific dollar impact cannot be predicted. Please 
see the attached fiscal analysis.

Prepared by: 
Division:

Diane Schenker, Special AsiistantX^-^-   Phone465-4643/786-2147
Office of the Commissioner Oats:

Approved by Commissioner: J . Frank Prewitt, Jr. 
Agency: Department of Corrections

Date: £

(Riv 10/83) 84fano.xh.‘03R

PREPARER TU PROVIDE ALL DISTRIBUTION COPIES TO 'GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tha Governor's Legislative Office

Page  ̂ of ^



Fiscal Note/DOC 
SB 24
February 5, 1994 
Page 2 of 2

The bill would extend the maximum period of probation from five years to ten years. 

Assumptions

1. The bill will probably not effect probation caseloads until five years after it goes into 
effect. However, offenders now receiving less than the maximum five years might begin 
receiving longer periods of probation right away as a sort of "inflationary" effect. For 
example, an offender who would receive two and a half years of probation under current law 
is being given half of the maximum time; a court might give the same offender five years 
under the new law to reflect the seriousness of the offense.

2. Probation Officers are currently carrying caseloads averaging 75-80 offenders. Larger 
caseloads would dilute the effectiveness of supervision and defeat the purpose of extending 
the period of supervision. Additional probation-days cannot be absorbed without additional 
resources. The department's liability for inadequate supervision of probationers has been set 
forth in court decisions such as Neokok.

3. Salary, benefits, and insurance for a beginning Probation Officer II are estimated to be 
approximately $52,243 per year.

4. A longer period of probation supervision may increase the likelihood of the court 
imposing probation as an alternative to incarceration. However, the longer an offender is on 
probation, the greater the chances the offender may be caught violating his or her conditions 
and being returned to prison. Therefore, the bill may reduce or increase prison populations.

Operating Expenses

It is not possible to estimate a dollar figure. Increases in Community Corrections personnel 
costs are inevitable, probably beginning five years after the change goes into effect. There 
may be increases in operating costs for priso s, due to more violators being placed in prison. 
That increase may be offset by use or probation as an alternative to incarceration.



STATE OF ALASKA
1994 LEGISLATIVE SESSION

F IS C A L  M O T E
BILL NO: SB 24

Revision Date: _____________________________
Title: "An Ant nxtenrtina_the_maxinimiLQ£riQd_

-oLpiQbaLina!-------------------------------------------------

Sponsor: Senator Donley---------------------------

Dept. Affected: 
BRU:
Component:

P u b l ic. S a f e t y
Alaska State Trnnners

Detachmp.nt.’v.

Requestor: S. JUD COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousands of Dollars} (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPfTAL EXPENDITURES -0- -0- -0- -0- -0- -0-

CtlANOC H  r fV E M U E»  t ) -0 - - 0 - -0 - - 0 - - 0 - - 0 -

R a v w v w  C«^ «

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

Estimate ol current year (FY 94) inpact: $ 
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: 
Division:

I e e  A n n  I l i r a ' ;

..Cnmmissinnci's Qfficn

Approved by Commissioner: 
Agency:

Phone: 465-432?

y

 Date:

 Date:

.271/34.
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