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No. /

Bill Version: &  ~ 2 -X o  \

S T A T E  O F  A L A S K A
1 9 9 4  L E G I S L A T I V E  S E S S I O N  

R evision  D ate :  __________________

Title:

F I S C A L  N O T E (S) P u b lish  D ate :

S p o n so r .

R e q u e s to r :

*An Act re la ting to m unic ipal  s a l e s  a n d  u s e

ta x e s  involving air ca rr ie rs :  . . .*_____________

Senator Sharp

Dept. A tlec teo: C o m m u n ity  & R e g io n a l  Atlairs

BRU: ______________________________________

C o m p o n e n t :  _____________ ______________________

E x p e n d i t u r e s / R e v e n u e s

C O M P O N E N T  S E R I A L  N O .

OPERATING FY 95 FY 96 FY 97 FY 90 FY 99 FY 00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMEl'JT

LAND & STRU CTU RES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL O PER A TIN G 0 . 0 0 . 0 0 . 0 0 . 0 O.C 0~nl

CAPITA L

REVENUE FUND S O U R C E:

FUNDING:

10 02  F e d e r a l  R e c e ip t s

1003  G F  M atch

10 04  G F

1005  G F /P r o g r a m  R e c e ip t s

10 06  G F/M H TIA

O th e r

T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

POSITIONS:

FULL-TIME 0 0 0 0 I 0 0

PART-TIME I I I
TEMPORARY I I

E s t i m a t e  o f  c l i e n t  (F Y 9 4 )  I m p a c t  S n o n e

A N A L Y S IS :  ( A t t a c h  a  s e p a r a t e  p a g e  if n e c e s s a r y )

C h a n c r e s  in 5 7 ?  26/  (77677) 
nave no fiscal impact. This 
fiscal note is appropriate.

J///W
date Comte Aide (initial)

P reD ared  bv: 'U’OsAg&tsAPrf D ire c to r  P h o n e :  4 6 5 -4 7 0 8

Division: A dm in is t ra t ive  S e rv i c e s - -  / Z  / D ate :  1 /31 /94

A p p ro ved  by  C o m m iss io n e r :  \  y L — Deputy  C o m m is s io n e r  D ate :  1 /31/94

A q en c v :  C o m m u n ity  & ReaTonal Allairs S
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
Page 1 of 1



1003 11-92 Federal Aviation Ac: of 1958 1965
[U 1 5 7 2 ]  S T A T E  T A X A T I O N  O F  AIR

C C

Sec. tiU3j(49 App. U. S. Codqf f i l3 j / ( a )  No State (or political subdivision thereof, 
induaing ShrXununouwiittlih of Puc!TO"Rico, die Virgin Islands. Guam, the District of 
Coiumbia, the territories or possessions of the United States or political ugendes of two or 
more States) shall levy or collect a tax, fee, head charge, or other charge, directly or 
indirectly, oa persons traveling in air commerce or on the carriage of persons traveling in air 
commerrc or an the sale of air transportation or on the gross receipts derived therefrom; 
except as provided in subsection (c) except that any State (or political subdivision thereof, 
including the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the District of 
Columbia, the territories or possessions of the United States or political agcnties of two or 
core Sates) which levied a tax, fee, head charge, or other charge, directly or indirectly, on 
persons traveling in air commerce or on the carriage of persons traveling in air commerce or 
on the sale of air transportation or on the gross receipts derived therefrom prior to May 21, 
1970, shall be exempt from the provisions of this subsection until December 31,1973.

(b) Except as provided in subsection (d) of tills section, nothing in this section shall 
prohibit a S a te  (or political subdivision thereof, including the Commonwealth of Puerto Rico, 
the Virgin Islands, Guam, the District of Columbia, the territories or possessions of the 
United S ates or political agencies of two or more Sams) from the levy or collection of taxes 
other tha-i those enumerated in subsection (a) of this section, including property axe,, net 
income taxes, franchise axes, and sale or use taxes on the sale of goods or services; and 
nothing in this section shall prohibit a S a te  (or political subdivision thereof, including tbe 
Commonwealth of Puerto Rico, the Virgin Islands, Guam, the District of Columbia, the 
territories or possessions of the United S ates or political agencies of two or more Sates) 
owning or operating an airport from levying or collecting reasonable rental charges, landing 
fees, or other service charges from aircraft operators for the use of airport fsdlities.

(c) In the case of any airport operating authority which—

(1) has an outstanding obligation to repay a loan or loans of amounts borrowed and 
expended for airport improvements;

(2) is collecting without air carrier assistance, a head a x  on passengers in air transporta­
tion for the use of its facilities; and

(3) has no authority to collect any other type of tax to repay such loan or loans, the 
provisions of subsection (a) shall not apply to such authority until December 31,1973.

(dXI) The following acts unreasonably burden and discriminate against interstate 
commerce and a State, subdivision of a Sate; or authority tcting for a S a te  or subdivision of 
a State may not do any of them:

(A) assess ah’ carrier transportation property at a value that has a higher ratio 
to Lhe true market value of the air carrier transportation property than the ratio 
that the assessed value of other commercial and industrial property of the same 
type in the same assessment jurisdiction has to the true market value of Lhe other 
commercial and industrial property,

(8) levy or collect a tax oa to  assessment that may not be made under 
subparagraph (A) of this paragraph; or

(Q  levy or collect an ad valorem property a x  on air carrier transportation 
property at a rax rate that exceeds the tax rate applicable to commercial and 
Indus trill property in tbe same assessment jurisdiction.

(2) In this subsection—
(A) "assessment" means valuation for a property tax levied by a axing district;
(B) "assessment jurisdiction” means a geographical area in a state used in 

determining the assessed value of property for ad valorem taxation;

(C) “sir carrier transportation properry" means property, as defined by Lhe 
Qvil Aeronautics Board, owned or used by an air carrier providing air transporta­
tion;

CD) "commercial and industrial property" means property, other than trans­
portation propwly and land used primarily for agricultural purposes or timber

A viation  L aw  R eports § 1113{d) 1J1572

FEDERAL AV IAT ION ACT OF 1958



STATE OF ALASKA
1994 LEGISLATIVE SESSION

F I S C A L  N O T E

B IL L  No.: SB 261

Revision Date: 

Tide:

Sponsor:
R eq u es to r

N o  Municipal Sales Taxes on Air Carriers 

Sharp

Department Affected: 
BRU:

D O T & P F

Component: 
C o m p o n e n t  Serial Number:

E X P E N D I T U R E  S / R E V E N U E S :  (Thousands of Dollars)

O P E R A T I N G F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8 F Y 9 9 F Y O O

PERS O N A L  SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

C O N T R A C T U A L 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

La n d  &  s t r u c t u r e s 0 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

T O T A L  O P E R A T I N G : 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

R E V E N U E  F U N D  SOURCE 0 0 0 0 0

F U N D I N G :  (Thousands of Dollars)

1002 F E DERAL RECEIPTS 0 0 0 0 0 0

1003 G F  M A T C H 0 0 0 0 0 0

1004 G F 0 0 0 0 0 0

1005 G F / P R O G R A M  RECEIPTS 0 0 0 0 0 0

1006 G F / M H T I A 0 0 0 0 0 0

OTTER 0 0 0 0 0 0

T O T A L  F U N D I N G : 0 0 0 0 0 0

P O S I T I O N S

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

T E M P O R A R Y 0 1) 0 0 0 0

Estimate of currcr.t year (FY94) impact: S_

A N A L Y S I S :  (Attach a separate page if necessary)

This bill will not direcdy affect any state programs: however, it will result in transportation cost savings in that an 
additional potenual tax would be clearly prohibited.

Prepared by: Jonathan A, Widdis. Director

Division: Statewide Aviation______ ,___

Approved by Commissioner

Agency: Dcparuncnt of Transportauoh'and Public Facilities

Phone: 266-1460

Date: February 3, 1994

Phone: 465-3901

Date: February 8, 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office
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Municipal Fiscal .Impact Note
(AS 24.08.035(e)) '

STATE OF A LA SKA
1994 LEG ISLA TIV E  SESSION

BILL NO. 
Version:

SB 261

R e v is io n  D a te :  
Title:

S p o n s o r :

1/26/94
T a x e s  invo lv ing  Air C a r r i e r s

M u n ic ip a l i t ie s
A f fe c te d :

R e q u e s t e d  By

All

S e n a t o r  S h a r p

O p e r a t i n g FY95 FY96 FY97 FY98 FY99 FY2000
P e r s o n ;  S e r v i c e s
T rave l
C o n t r a c t u a l
S u p p l i e s
E q u ip m e n t
L a n d  & S t r u c t u r e s
G r a n t s ,  C l a i m s
M i s c e l l a n e o u s
T o t a l  O p e r a t i n g

C a p i t a l

P r o p e r ty  T a x e s  
S a l e s  T a x e s  
U s e r  F e e s  
F e d e r a l  R e c e i p t s  
S t a t e  R e c e i p t s  
O th e r

(minimal loss)

T o ta l

Positions
F ull -T im e
P a r t - T im e

Analysis:
S B  26 1  w o u ld  e x e m p t  all a i r  c a r r i e r  f r o m  s a l e s  t a x  fo r  a c t iv i t ie s  in v o lv in g  c a r r y in g  of p a s s e n g e r s  o r  f r e ig h t .  T h e r e  

a r e  c u r r e n t l y  9 8  m u n i c ip a l  g o v e r n m e n t s  w h ic h  lev y  a  s a l e s  t a x .  O f t h e s e ,  6  a r e  b o r o u g h s  o r  u n i f i e d  m u n i c ip a l i t i e s ,  
in c lu d in g  H a i n e s  B o r o u g h ,  C ity  & B o r o u g h  of J u n e a u ,  K e n a i  P e n i n s u l a  B o r o u g h ,  K e t c h i k a n  G a t e w a y  B o r o u g h ,  C ity  &
B o r o u g h  o f  S i tk a ,  a n d  t h e  C ity  & B o r o u g h  of Y a k u ta t .

A  p h o n e  s u r v e y  o f  m u n i c i p a l i t i e s  o n  1 / 2 8 / 9 4  b y  t h e  O f f i c e  o f  t h e  S t a t e  A s s e s s o r  f o u n d  t h a t  v e r y  f e w
m u n i c ip a l i t i e s  iev y  a  s a l e s  t a x  a g a i n s t  a i r  c a r r i e r s  fo r  t h i s  a c t iv i ty .  T h i s  i s  p a r t ia l ly  d u e  t o  t h e  f a c t  t h a t  t h e  f e d e r a l
g o v e r n m e n t  l e v i e s  a  t a x  a g a i n s t  p a s s e n g e r  s e r v i c e  p r e c l u d i n g  a n y  lo c a l  t a x a t i o n .  At t h e  p r e s e n t  t i m e ,  t h e  K e n a i  
P e n i n s u l a  B o r o u g h  is  in c o u r t  o n  th i s  s p e c i f i c  i s s u e .

Continues on attached page.__________________________________

shinP r e p a r e d  by :  
D ivis ion: 
A p p r o v e d  b y  
C o m m i s s i o n e r :  
A g e n c y :

M ic h a e l  C u s h in q T  R e s e a r c h  A n a ly s t P h o n e :  4 6 5 - 4 7 5 1
M u n ic ip a l  a n d  R e g io n a l  A s s i s t a n c e -  D iv is ion

_________________  .__________' P t L ? u T i  C j (H K i s r/0fU£A
D ^ p a r t m e n t  of C o m m u n i t y / a n d  R e g i o n a l  A ffa irs

D a t e :  _  1 /3 1 /9 4  

D a te / a , A / .

P R EP A R ER  TO PROVIDE A LL DISTRIBUTION CO PIES TO GOVERNOR'S LEG ISLA T IV E  O FFICE
For further distribution information call the Governor's Legislative Office

J9B I

municipal f iscal note 
& analysis



Munclpal Fiscal Note Page 2 of 2
Analysis - continued

BILL NO. S3 261

In a d d i t io n  to  K e n a i ,  S i tk a  a n d  C o r d o v a  c u r r e n t ly  levy  a  ta x  o n  p a s s e n g e r  s e r v i c e ,  h o w e v e r ,  w i th  little 

r e v e n u e  g e n e r a t e d .  T h e  c i t i e s  of H a i n e s ,  K e t c h i k a n  a n d  N e n a n a  le v y  a  s a l e s  t a x  o n  f r e ig h t .  T h e  t a x e s  

r e c e i v e d  a r e  a l s o  m in im a l .  D il l in g h am , J i  n e a u ,  K o d ia k ,  P a l m e r ,  P e t e r s b u r g  a n d  Y a k u ta t  d o  n o t  levy  a n y  ty p e  

of s a l e s  ta x  a g a i n s t  a i r  c a r r i e r s ,  a l t h o u g h  t h e y  d o  lev y  a  g e n e r a l  s a l e s  ta x .

B a s e d  o n  t h e  s u r v e y  b y  t h e  S t e t  j  A s s e s s o r ' s  O ff ice ,  it a p p e a r s  t h a t  p a s s a g e  of t h i s  le g i s l a t i o n  will 

h a v e  m in im a l  f i s c a l  im p a c t  o n  m u n i c ip a l i t i e s ,  p a r t ia l ly  b e c a u s e  f e d e r a l  law  a p p e a r s  to  e x e m p t  p a s s e n g e r  

s e r v i c e  a l r e a d y .

In s u m m a r y ,  th is  bill w o u ld  p r o b a b l y  h a v e  little f i sca l  im p a c t  o n  lo c a l  g o v e r n m e n t s .  At t h e  s t a t e  leve l ,  

p a s s a g e  of t h i s  bill w o u l d  c e r t a in l y  a d d r e s s  t h e  l e g a l  q u e s t i o n  of w h e t h e r  o r  n o t  lo c a l  g o v e r n m e n t s  c a n  

i m p o s e  a  s a l e s  t a x  o n  a ir  c a r r i e r  p a s s e n g e r  s e r v i c e .  At a n y  r a t e ,  p a r t s  of th is  q u e s t i o n  m a y  b e  a n s w e r e d  b y  

t h e  c o u r t s  sh o r t ly .



STATE OF ALASKA
1394 LEGISLATIVE SESS ION

R ev is io n  D a te :  ____________________

Title :

S p o n s o r  

R e q u e s to r :

'A n  A ct re la t in g  to  m u n ic ip a l  s a l e s  a n d  u s e  

t a x e s  involv ing  a i r  c a r r ie r s :  . . ____________

F I S C A L  N O T E  BILL N0: £B- 2S1
___________________ D ep t .  A t te c l e d: C o m m u n i ty  & R e g io n a l  Affairs_______

_ BRU: _____________________________________________

C o m p o n e n t :  _____________________________________________

Senator Sharp

E x p e n d i t u r e s / R e v e n u e s :

COMPONENT SERIAL NO.

OPERATING FY 9 5 FY 96 FY  9 7 FY 9 8 FY 9 9 FY 0 0

PERSONAL SERVICES

TRAVEL

CONTRACTUAL • ,

SUPPLIES

EQUIPMENT , .
LAND & ST R U C T U R E S

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

CAPITAL

REVENUE FUND SOURCE:

1 0 0 2  F e d e r a l  R e c e ip t s

1 0 0 3  G F  M a tc h

100 4  G F

10 0 5  G F / P r o g r a m  R e c e i p t s

1 0 0 6  G F /M H T IA  

O t h e r

TOTAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME

TEMPORARY

Estimate o f current (FY94) Impact $ n o n e

P r e p a r e d  by: D i r e c t o r P h o n e : 4 6 5 - 4 7 0 8

Division: A d m in i s t r a t iv e  S e r v i c e s - - -----
Approved by Commissioner:

d - L Date: 1/31/94

Deputy Commissioner Date: 1/31/94

Agency: Community & Regional Affairs

PREPARER  TO PROVIDE ALL DISTRIBUTION COPIES  TO GOVERNOR'S LEGISLATIVE OFFICE
For further Office

F IS C A L  NOTE
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SENATE COMMUNITY & REGIONAL 

AFFAIRS 

: 2/15/94

Official Busine*#

P L E A S E  P R I N T !  

N A M E

ea

S u b j e c t  o f  m e e t i n g :
SB 261 NO MUNICIPAL SALES TAXES ON 

AIR CARRIERS

A D D R E S S  ( M A I L I N G )  & ( Z I P )
D O  Y O U  W A N T

P H O N E  R E P R E S E N T I N G  t o  t e s t i f y ?

\
1 J /v-- /

) r  5 lu£ c Qoo y

a ji  K /  ^  ^
•y

/
/



SENATE COMMUNITY AND REGIONAL 
AFFAIRS

2/17/94

Official Business

P L E A S E  P R I N T !  

N A M E

S u b j e c t  o f  m e e t i n g
SB 261 NO MUNICIPAL SALES TAXES ON

AIR CARRIERS

A D D R E S S  ( M A I L I N G )  & ( Z I P ) P H O N E R E P R E S E N T I N G

"A

DO YOU WANT TO TESTIFY?

J  d i-o  f p (  r ]  I ̂ (o C-7-A i \ \  (>) M j j./J ■./ki> S & - S 7 c\7 C g j / e  xv 7
j \ j L  &ou>6te y J U ,1 P cW /  h /  -f f} / ' j> W- * 

!% '? 2  /(,(? / / 5  ; / - I,? *?;/7'AV 2 7 c  /& 7 y-ei-
'D VrcuBsSo

Vv. Ijxj.. l : ./ < /  ̂ - W i'W fY? £ D/iJl - T ( 7 # -/ c- PtO W1 Wi-? jllA*>Dii f f i .



8-LS1560V K.1 /  
C o o k  

2 /2 3 /9 4

A M E N D M E N T

OFFERED IN  THE SENATE. 
. TO: CSSB 261( )

BY  SENATOR SHARP

Page 1, line 11, after "cajxier":
Insen "other than a fee authorized under 49 U.S.C. App. 1513(e)"



PEN IN SU LA  H I P  h NC T E L : l - y 0 ? - 2 4 3 - 6 8 4 S Feb 1 4 . 3 4  17 : j >  No.  0 1 3  P .  02

ALASKA AIR CARRIERS ASSOCIATION
1117 E. 35th Avenue, Suite 102
Anchorage, Alaska 99508
(907) 277-0071 Fax (907) 277-0072

February 14, 1994

Senator Bert Sharp
Chairman, T ranspo rta tion Comm ittee
Juneau, Alaska

Dear Senator Sharp:

Tho Alaska A ir Carriers Associa tion supports you r sponsorship o f SB 26 j.  regard ing 
sales taxes on air transpo rta tion . The preemption provision of the Federal A v ia tion A c t 
of 1958 (as amended), proh ib its States or po litica l subdivisions to impose taxes or 
fees on air transpo rta tion .

Your bill w ill have little if any e ffe c t on the ab ility o f cities and munic ipa lities to enact 
revenue generating methods not already proscribed by federal law . The bill w ill, 
however, c la rify the matter. There w ill no longer be the costly and persistent need to 
defend in cou rt the language and Intention o f the regulation.

If you have any additiona l questions or wou ld like fu rthe r in form ation , please call. We 
look fo rw ard to work ing w ith you on th is and other matters th roughou t the year's 
legislative session.

Sincerely.,

Richara Harding 
President, AACA

AlAw*
Mb f it *ku/.v‘i rr mr#*A. AVIA AM I All Antons V AA* A AVlOl.N tUl’CvlW At •‘tlMKOtl’tAA-jvfftArAhiti) WhriQC AiAAiAmrnvAt AM* III I t . (.4*Ai **► A if Aft Al*fM ASA*. W(l* AMI A.AtAA WtL{lE<W|(f ft A.0a*>;avi A'nvtMiHt*AlftWCAV AUUT,AuHfit Aovrâcr
lAAinAVUKfitAtO voiivrAfi AVAtrjrt

eljAAM «r A-ui tot
bftAH A’A»hak - M»r<i a «c:nv el

•Oiltoi OAV tKV\T f .HHftrtCMMWA*rAltH*CfUAiiAIAn
VI* l%A A’A (•i.tAhffAfffcAiA vnk'UMt (f i"A A*A Have t AviATCw ty.l tftwMII cut i ahumfftAAtrATldtsvc-io'tcoinv! *>r ** r c AmafcNitCE»t/it(nAiuf Arno '.t'tAAUUdth *WA'Q rcor.RAvtî kM»•»'J|-t>A!fO A/WtN'whfcaFWMTM (Iftvu 

<kxoln rtOvfftfi.Hf AviAtlCllAViAltVt-isr.tOt 
l **H VSt'Wk' A*ftAM(£*»9 M-xn M/y AiU)M A*a TAf I

J'M.Ain rO ArtV.ivwnR liSAiAfr Aoicnvid 
AVl’.MHAM A’R JfflVtCl a-. v>.MAftVfAVfC •nt»HMMion a*. AiAcrkvtt̂ r(i\\jvrnV̂tA0AV*AT.O»« .A-A»» AIA*«AAiO lA»/Affl/N-.4.A »«M»M kAi£flA«*A« A/Vi* i,fviA*A>C»*vor UAtffi AVUlrtM UASr UA WACvA •tVA't'A Avr’cnvH M* tonuaUttf a UO JHUIH aimM.v.OAtniciwicfc

. HUfiOfiiArtiffvKt NCfiOOft #101 »r awp al An511A fitCC- \0“1H |TaO AIHCaAX* syilnJANA-ACAflOCrutrw AnithvxCAfVNVtHA A'A»VaYArcaAfAn.vtrxvc!̂VjaJ€CHruu#if»Aauav.aiius«*ft*lACArt M{€VrMftlTlANA»(trtAYl OOu<» HfjjUT̂ttS. <0»1£M •tv I ft y-sw jcavici AY;U< MftHAVCt iiiMj vl LhtCK/Uft u.C>«yawu*A'J| ifAHAMk 6£CcMfAW»»ON excooocnrvtnJUA
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ALASKA AIR CARR5ERS ASSOCIATION
1117 E. 35th Avenue, Suite 102 
Anchorage, Alaska 93508 
(907)277-0071 Fax (907) 277-0072 '

January. 2 4 ,1 9 9 4

C om m iss ione r Bruce. C a m p b e ll 
S ta te  o f A la ska  DOT/PF 
3132  C h an n e l D rive 
Jun eau , A laska 99801-7898

Via Fax: 586-8365

Ret A m endm en t to  AS 29 .45 .650 '
C ity S a le s  Tax P roposa ls  on  Air C o m m e rc e

D e a r  C om m iss ion e r, ■ ••
Thank y ou  fo r tak ing  th e  tim e .las t w ee k  fo llow ing  th e  RDC  b re a k fa s t to  
listen to  cu r c o n c e rn s  o v e r th e  various lo c a l g o v e rn m en t p rop osa ls  
Im posing sa les ta xe s  on  a ir c o m m e r c e . ' I e n jo y e d  th e  in fo rm ation  you  
p ro v id ed  in y o u r ta lk  -  You w e re  p re tty  e a sy  to  listen to  e v en  a t  7:30 a .m .!
As v o u  know , th e  F ed e ra l P re -em p tion  Provision d isa llow s sta te  o r lo c a l 
ta xe s to  a ir tran sp o rta tion . With im m inent d ec re a s in g  re v e n u e  sharing, 
com m un ities a re  con tin ua lly  on  th e  lo okou t fo r  n ew  re v e n u e  opportun ities. 
W e  e x p e c t m uch  e ffo rt on  ou r p a rt will b e  n ecessa ry  to  e d u c a te  pub lic 
supporte rs o f  such  ta x  p rop osa ls . Your com m itm en t to  su ppon  a n  
am e n d m e n t to  AS 29 .45 .650  th a t will c le a r  up  th e  la n g u a g e  a n d  pu t the 
issue to  rest conc lu s ive ly , is g re a t ly  a p p re c ia te d  a n d  will, ce rta in ly  lend  
w e igh t to  th e  c a u se . '

I've a t ta c h e d  a  d ra ft  am e n d m e n t fo r y o u r 'p e iw u l a r id  a  c o p y  o f  an  
in fo rm a tiona l le tte r fo. th e  AACA  m em bersh ip  exp la in ing  th e  is s u e ..

If y ou  h a v e  questions o r w ou ld  like fu rther in fo rm ation , p le a s e  ca ll. W e  
lo o k  fo rw a rd  to  working'w ith you  on  this m a tte r a n d  othe rs (inc lud ing  ycu r 
in te rm od a l T ranspo rta tion  C om m itte e ) as th e  Leg islative session 
p ro g re s se s . . • / . ' ■
S ln c c reiy , , ■

* 4 > i
Kim berly S. D a n ie h 1 
Executive D irec to r
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February 10, 1994

‘ 5 5  S O U T H  S E W A R D  S T R S E '  

J U N E A U , A LA SK A  9 0 8 0 1

Senator Bert M. Sharp
Chair, Senate Transportation Committee
R o o m  514 State Capitol
Juneau, A K  99801-1182

Dear Senator Sharp:
Re: C S S B  261

The City and Borough of Juneau (C8J) has been exploring the possibility of imposing a sales 
tax on flightseeing business conducted within the Borough. The issue in Juneau Is a bit 
different than many jurisdictions in that nearly all of the flightseeing activity occurs completely 

within the City and Borough Jurisdiction.

Within the CBJ, it is estimated that 19 air transport companies provide some level of 
flightseeing. There are four major companies and we estimate that they produced a gross 

flightseeing revenue of approximately $ 7,600,000 in 1992. This represents a tax revenue to 
the CBJ of over $300,000. CBJ disagrees with the D C R A  fiscal note on SB 261 which states 
that "this bill would probably have little impact on local governments."

Whether the CBJ may impose such a tax on a service conducted within the CBJ boundaries 
is being researched now, and of course, the Kenai case (Homer Air vs. Kenai Peninusla 
Borough) is being monitored with interest. SB 261 would preempt the local effort to impose 
and administer a sales tax within the Borough by providing an exemption to a particular class 

of service. The City and Borough of Juneau believes that the determination of what services 
should or should not be exempted at the local government level are best made at the local 
level. Providing exemptions to locally imposed sales tax at the state legislative level opens 
the door to many special interests who desire similar exemptions.

There are some particular questions that we would appreciate having clarified regarding the 

bill under consideration:

1. Define "use tax".
Page 1 line 12...the bill prohibits a sales and "use tax." Concern is that a variety of 
fees and taxes Imposed by the CBJ could be construed to be-included. For example, 
although the C8J does not presently impose a Passenger Facility Charge, one is 
authorized by the federal law. This charge is Imposed on passengers utilizing the 
airport terminal. The CBJ imposes landing fees, airport use fees, and fuel flowage 
fees. If the intent Is to prohibit a sales tax, perhaps the term "use tax" should be 
deleted, or a clear, and precise definition developed.

c:\drpfiles\legi8\c88b261
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2. Specify air carriers Intended to be exempted.
Page 1 line 13...although the title of the bill refers to "air carriers", line 13 refers to 
"federally certificated air carrier". A  more specific definition Is required. If the intent is 
to cover air carriers operating under a federally issued certificate of public convenience 
and necessity under Section 401 of the Federal Aviation Act, it should be clearly 
specified. Otherwise, confusion can be created because there are "air carriers" that 

operate under more general certificates issued under Part 135, or Part 121 of the act, 
for example, A prohibition to a sales tax for Section 401 carriers would not create a 
problem for the CBJ, but a prohibition that included Part 135 operations would.

To be clear: our first choice is no bill at all. If, however, a bill is to be enacted, clarification 
is needed as noted above. An amendment making the legislation Inapplicable to flights 
entirely within a borough would resolve CBJ's concerns.

Deputy City Manager

CC: Mayor Parsons and Assembly
Representative Fran Ulmer 
Representative Bill Hudson 

Senator Jim Duncan 
Mark Palesh, City Manager 
Clark Gruening

c:\drpfiles\legis\c8sb261



'55 S O U T H  S E W A R D  S T R E E T
J U N EA U ,  ALASKA  08801

Senator Bert M. Sharp
Chair, Senate Transportation Committee
R o o m  514 State Capitol
Juneau, A K  99801-1182

Dear Senator Sharp:
Re: C S S B  261

The City and Borough of Juneau (CBJ) has been exploring the possibility of imposing a sales 
tax on flightseeing business conducted within the Borough. The issue in Juneau Is a bit 
different than many jurisdictions in that nearly all of the flightseeing activity occurs completely 
within the City and Borough Jurisdiction.

Within the CBJ, it is estimated that 19 air transport companies provide some level of 
flightsening. There are four major companies and we estimate that they produced a gross 
flightseeing revenue of approximately $ 7,600,000 in 1992. This represents a tax revenue to 
the CBJ of over $300,000. CBJ disagrees with the D C R A  fiscal note on SB 261 which states 
that "this bill would probably have little impact on local governments."

Whether the CBJ may impose such a tax on a service conducted within the CBJ boundaries 
is being researched now, and of course, the Kenai case (Homer Air vs. Kenai Peninusla 
Borough) is being monitored with interest. SB 261 would preempt the local effort to impose 
and administer a sales tax within the Borough by providing an exemption to a particular class 

of service. The City and Borough of Juneau believes that the determination of what services 
should or should not be exempted at the local government level are best made at the local 
level. Providing exemptions to locally imposed sales tax at the state legislative level opens 
the door to many special interests who desire similar exemptions.

There are some particular questions that we wouid appreciate having clarified regarding the 
bill under consideration:

1. Define "use tax".
Page 1 line 12...the bill prohibits a sales and "use tax." Concern is that a variety of 
fees and taxes Imposed by the CBJ could be construed to be-included. For example, 
although the CBJ does not presently impose a Passenger Facility Charge, one is 
authorized by the federal law. This charge is imposed on passengers ut'lizing the 
airport terminal. The CBJ imposes landing fees, airport use fee9t and fuel flowage 
fees. If the intent Is to prohibit a sales tax, perhaps the term "use tax" should be 
deleted, or a clear, and precise definition developed.

c:\drpfiles\legis\C88b261



Senator Sharp 
C S S B  261 
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2. Specify air earners Intended to be exempted.
Page 1 line 13...although the title of the bill refers to "air carriers", line 13 refers to 
"federally certificated air carrier". A  more specific definition Is required. If the intent is 
to cover air carriers operating under a federally issued certificate of public 'convenience 
and necessity under Section 401 of the Federal Aviation Act, it should be clearly 
specified. Otherwise, confusion can be created because there are "air carriers" that 
operate under more general certificates issued under Part 135, or Part 121 of the act, 
for example. A  prohibition to a sales tax for Section 401 carriers would not create a 
problem for the CBJ, but a prohibition that included Part 135 operations would.

To be clear: our first choice is no bill at all. If, however, a bill is to be enacted, clarification 
is needed as noted above. An amendment making the legislation inapplicable to flights 
entirely within a borough would resolve CBJ's concerns.

Deputy City Manager

CC: Mayor Parsons and Assembly
Representative Fran Ulmer 
Representative Bill Hudson 

Senator Jim Duncan 
Mark Palesh, City Manager 
Clark Gruening

c:\drpfiles\legis\cs8b261



DOUGLAS TO INTENSIFY MARKETING OF TWIN PROPFAN• <./ *Douglas Aircraft early next year will "Intensify" Its marketing efforts with airlines for a propfan derivative cf Its MD-80 series, despite a Boeing decision this week to delay Indefinitely Its 7J7 propfan project (DAILY, Dec. 16). Boeing said it is consolidating Its product development octivltic.*, including studies of the 7J7, into a new Advanced Programs Organization.A Douglas spokesman said that the company is 'Vnoving cheod" with its propfan flight tests on testbed aircraft and has completed 110 flight tests. "We will be out heavily after the art of the new year talking to airlines. We are trying to get enough interest to launch. We have encountered a lot of 
interest." Douglac will be trying to determine the size of aircraft to offer, which is one reason why Boeing backed off a 1993 introduction of the 7J7. Boeing said airlines wanted the 7J7 in sizes of 130 to 180 seats. "The 7J7 was visualized initially as 150 seats," a Boeing spokesman said. Douglas could offer 
the 130-seat MD-91, the MD-87 equivalent, or the larger MD-92, which is based on on aircraft the size of the MD-80.The Boeing decision could put the proposed 7J7 into a mid-1990s timeframe, which is when Airbus 
Industrie hod predicted propfan technology would become feasible for use on transport aircraft. Airbus said it believes its A320 "In any event" will be a competitive aircraft to either U.S. offering. "We do not 
think technologically it will be superseded for the foreseeable future."Alan Mulally, former director of engineering for the 7J7, was named general manager of the new 
Advanced Programs Organization, which Boeing said will have responsibility for development of its odvanced technology and design ond new airplane programs. Reporting to Mulally will e Ardell 
Anderson, director of new product development; Robert Mathis, director of finance; Murray Booth, director of 7J7 engineering, and Roy Phillips, manager of the 7J7 joint venture management.

Concerning Japanese participation on the 7J7 program, Michio Daibo of Japan Aircraft Development Corp. will coordinate with Mulally, and similar relationship? will exist between Akira Ikeda and Murray Booth and Norio YamanouchI and Roy Phillips. Boeing said that because of the major air traffic growth expected by the year 2000, the new organization structure "will ensure a synergistic 
approach to development and implementation of technical odvances in all new and derivative products, including the high-speed commercial transport under study."

It said the reorganization resulted from a decision earlier this year to delay program timing of the 7J7 until a *Vnore defined requirement of airplane and engine size can be obtained from key customers."
NEW MEXICAN CARRIER G..JERS AIRBUS A300-600Latur, a new Mexican charter carrier venture started by the Mexican pilots association through its 
pension fund and Promotora Mexicana de Hoteles, hcs ordered on A3QQ-600, making it the first Mexican 
customer for .an Airbus product. Engine selection Is yet to be mode for the aircraft, which is to be 
delivered in July 1989 and used on routes between the U.S. Easl Coast and Mexican resorts.
FAA EXTENDS DEADLINE FOR SPECIAL FLIGHT AUTHORIZATIONSFAA has extended until Dec. 31, 1989, a special authorization for non-revenue flights of Stage I aircraft if permission Is submitted five days before the flight, but the agency says it does not intend to extend the authorization beyond that date (DAILY, Dec. 16). Current rule authorizing such flights 
expires Dec. 31, 1987. FAA began allowing the flights following the Jan. I, 1985 deadline, which prohibits the operation of aircraft that do not comply with Stage 2 or 3 noise levels. Agency said that 
extension of the rule Is not necessary beyond Dec. 31, 1989, because "most non-complying Stage I aircraft will either have been modified to meet Stage I  noise standards or be out of service."

^FLORIDA COURT STRIKES DOWN SERVICE TAX ON AIR FREIGHTCircuit Court for Leon County, Fla., has struck down Florida's tax on sertficM as It applies to air 
freight, the Air Transport Association said. Judge Charles Miner, who wrote the opinion for the court, said Section 1113 of the Federal Aviation Act which prohibits states from taxing air transportation also applies to cargo. Since the tnx went into effect July I Florida has assessed a 5% tax on Intrastate air freight and a 2.5% tax on intrastate shipments. The ruling was In response to a suit filed Aug. 18 against 
*he state bjr ATA and DHL Airways. The Florida Department of Revenue had tried to get the suit (tsmissed on grounds the federal act prohibits states from establishing Leod. taxes but did not apply to axes on property moved by air. * • i ,
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SEN A T O R

B E R T  S H A R P DENALI BANK BUILDING 
119 N. C U SH M A N , SU ITE 201 
FAIRBA N KS. ALASKA 99701 

(907) 4 5 2 - 7 0 8 5 /7B86

FAIRBANKS

D ISTRICT P

CHAIRMAN 
TRA N SPO RTA TIO N  CO M M ITTEE

S E S S IO N  A D D R E S S

MEMBER 
FINANCE CO M M ITTEE 

LEGISLATIVE B U D G ET & AUDIT CO M M ITTEE 
HEALTH a  S O C IA L  S E R V IC E S

STA TE C A PIT O L . R O O M  514 
JU N E A U , ALASKA 99 8 0 1 -1 1 8 2  

(9 0 7 )-1 6 5 -3 0 0 4 /4 9 2 1

M E M O R A N D U M

TO:

DATE F e b ru a ry  23 , 1994

M em bers of the  C om m unity  a n d  Regional Affairs 
C o m m itte e

FROM: S e n a to r  B ert S h a rp

RE; D raft CS for CS SB 261

In re sp o n se  to c o n ce rn  over th e  p roh ib ition  of “u se  taxes" in  CS SB 
261 , I am  su b m ittin g  th e  a tta c h e d  d ra ft CS for co n sid era tio n  by th e  
com m ittee. T he m u n ic ip a litie s  fear th a t  “u se  ta x ” is so vague th a t  it 
m ay  in te rfe re  w ith  th e  collection of lan d in g  fees, fuel flowage fees, etc. 
T he new  language  c o n ta in ed  in  th e  a tta c h e d  d ra ft e lim in a te s  “u se  
tax e s” a ltogether, a n d  clearly  p ro h ib its  tax a tio n  only of th e  t r a n s p o r t  
of ind iv idua ls or goods. The a ir  c a rrie rs  su p p o r t th is  language, an d  the  
a tto rn ey  for th e  City of J u n e a u  agrees th a t  it a llev iates m u n ic ip a l 
< o n c em  regard ing  th e  v a g u en e ss  of “u se  ta x e s”.

In re g a rd s  to  n arrow ly  defin ing  “federally  certifica ted  a ir  carrier" , I 
s ta n d  opposed . T he F edera l P reem ption  Provision ap p lies  to all a ir  
c a rrie rs  regu la ted  by  th e  FAA. S ince it is  th e  in te n t of th is  leg isla tion  
to re s ta te  federal law, it w ould be unw ise  to in c lu d e  only  th o se  a ir  
c a rr ie rs  certified  u n d e r  S ec tion  401 of th e  F edera l A viation A ct a s  the  
m un ic ipa lities  have suggested . Doing so w ould m erely  leave open  a  
w indow  of o p p o rtu n ity  for fu tu re , fru itle ss  litigation.

The re tro ac tiv e  effective d a te  re m a in s  in  th e  d ra ft CS to be d ea lt writh 
a s  th e  com m ittee  so  desires.

T h an k  you  for y o u r co n sid era tio n .

R E P R E S E N T I N G
G O L D E N  H E A R T

O F  A L A S K A
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CS FOR SENATE B ILL  NO. 261( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR SHARP

A B ILL 

FOR AN ACT ENTITLED 

"An Act relating to municipal taxes and fees on the transportation of individua ls 

or goods by federally certificated a ir carriers; and providing for an effective 

date."

BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph tc read:
(53) AS 29.47.470 (air carriers).

* Sec. 2. AS 29.47 is amended by adding a new section to read:
Sec. 29.47.470. TAXES OR FEES ON TRANSPORTATION BY CERTAIN 

A IR CARRIERS PROHIBITED. Notwithstanding other provisions o f law, a 
municipality may not levy or collect a tax or fee on the transportation o f individuals 
or goods by a federally certificated air carrier. This section applies to home rule and 
general law municipalities.

* Sec. 3. This Act is retroactive to January 1, 1993.
* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

- I -  CSSB 261( )
Now T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED!
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SENATOR FAIRBANKS
B E R T  S H A R P DENALI DANK BUILDING 

119 N, C U SH M A N , SU IT E  21)I 
FAIRBA N KS, ALASKA 9 9 /0 1  

(907 ) 452 -7B B 5/ 78BF

D IST R IC T P

CMA10VAN 
TR A N SPO RTA TIO N  CO M M ITTEE

S E S S IO N  A D D R E S S

STATE C A PIT O L , R O O M  51-1 
JIJN F  AU. ALASKA 99801-11112 

(9 07 ) 485-300< 1/4921

MEMBEA 
FINA N CE COMM I TTEE 

LEGISLATIVE B U D G ET & AUDIT CO M M ITT EE 
HEALTH & SO C IA L S E R V IC E S

dcnnlc

M E M O R A N D U M

TO: S e n a to r  R andy  Phillips, C h a irm an
S e n a te  C om m un ity  & R egional Affairs C om m ittee

FROM: S e n a to r  B ert S h a rp

RE: R e q u es t for h e a rin g  -- CSSB 261

I am  re q u e s tin g  th a t  CS for S en a te  Bill 261 , "An Act re la tin g  to 
m u n ic ip a l sa le s  a n d  u se  taxes: a n d  provid ing  for a n  effective date ," be  
h e a rd  before th e  S e n a te  C om m un ity  & Regional Affairs C om m ittee  a t 
y o u r ea rlie s t conven ience. T he m u n ic ip a l fiscal im p ac t n o te  p rep a red  
by th e  DC&RA in d ica te s  th a t  th a t  p a ssa g e  of th e  bill w ould have a 
m in im al im p ac t on  m u n ic ip a litie s  in  th e  a re a  of sa le s  tax. 
C onsequen tly , I w ould  su p p o r t a n  a m e n d m e n t rep lac ing  th e  
re tro ac tiv e  effective d a te  in  th e  bill w ith  a  proactive  d a te . T h a n k  you 
for y o u r co n sid era tio n .

R E P R E S E N T I N G
G O L D E N  H E A R T

O F  A L A S K A



P a t s y  r i s r e r  
C o u n c 1 I m e m b e r

o r a o v a

' a  SB 261 w h i c h  s t a t e s  'we -a n  n o t  
o r  u s e  t a x  on  a n  a c t i v i t y  t h a t  

a c e  o r  i n d i v i d u a l s  o r  g o o e s  f o r  
C o r d o v a  i s  t r y i n g  t o  i n c r e a s e  
t h e  . o c a l  a b i l i t y  o f  t a x a t i o n ,  

h o u i d  b e  d o n e  a t  t h e  l o c a l  l e v e l

T am w r i t i n g  m  r e g a r d s  
l e v y  c r  c o l l e c t  a  s a l e s  t a x  
d i r e c t l y  i n v o l v e s  t h e  e a r n  
h i r e  b y  a n  a i r  c a r r i e r " ,  
t o u r i s m  a n d  t h i s  w i l l  l i r r . i t  
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S P O N S O R  S T A T E M E N T

SB  261 - "An Act relating to municipal sales and use taxes involving 
air carriers; and providing for an effective date."

SB 2 6 1  re in fo rces th e  F ederal P reem ption  Provision of th e  F edera l Aviation 
Act of 1958 w hich  reserves to the  federal governm en t the  pow er to regu la te  
and  tax  a ir  e a rn e rs  engaged in a ir tra n sp o rta tio n  or a ir  com m erce. The law 
explicitly s ta te s  th a t  no s ta te  o r political subdiv ision  m ay  e n ac t law s th a t  
affect th e  ra te s , ro u te s  or serv ices of a n  a ir  c a rrie r engaged in a ir  
tran sp o rta tio n . D espite th e  provision, several com m un ities in A laska have 
proposed  sa les  an d  u se  taxes of th is  so rt. Allowing su c h  provincial taxing 
a u th o rity  could  soon  stran g le  even th e  m o st effective tran sp o rta tio n  
netw orks. S u b s ta n tia l case  law  d e m o n s tra te s  th a t  th is  p rac tice  v iolates the  
Act. b u t  com m unities , believing they have found yet a n o th e r  loophole in the  
law, periodically  te s t th e  w a te rs  w ith a  new  tax. T his h a s  re su lted  in 
con fron ta tion  a n d  costly  litigation betw een the  aviation com m un ity  and  the  
m unic ipalities. SB 261 e lim ina tes the  illu sions on w hich  p a s t efforts have 
b :en b ased  an d  re s ta te s  federal in te n t in th e  p reem p tion  provision.
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1031 Wc« 4th Avenue, Suite 500 Seattle
Anchorage, Alaa&a 99301 Bellevue

Portland
Mwo Office: (907) 276-4557 Tacoma
Tolex lai'l: 98-1751 Vancouver, B.C.
Tfllex USA: 520^2-430 Washington, D.C.
Facsimile: (907) 275-4152 V aldma
Direct Dial: (907) 257-7325

January 21, 1994

Mr. 3dgar R . Locke
Beaty, Drasge? 4 Lccka, 9.C.
3900 Arctic Boulevard, Suita 101 
Anchorage, Alaska 99503

Re: City, of. „St,t-_HAryl a S&laa -Tar

Dear Mr. Locks:

Me reprssant Northern Air Cargo arsd Alaska Airlines. 
Each of then recently rsceiv&d a iattsr from the City demanding 
tha^ they provide the City with a "full account of tax reserves 
subject to the fCity'a] tax1’ and payment of all tax asserted to 
be due by a atatad daadlina. I callad you aarliar last week on 
behalf of Northern Air Cargo in raaponse to that latter, you 
courteously agreed that th« time for response to the latter.could 
be extended to today.

Aa the City ia awars, the air carriers havs earioua 
doubts aa to the validity of the City's ordinance. These doubts 
were axpraaaed in Mr, Kallford's letter to tha City Manager dated 
June 11, 1993. There aro several independent reasons why the 
City*3 attempt to tax the carriers' operations in this manner is 
illegal, These are summarized briefly in tfc* following 
paragraphs of this lattar.

1 . Tho tax is preempted by 49 U.S.C. App. S 1305(a). 
This broad praamption provision was enacted as a part of the 1978 
Airline Deregulation Act, which extensively amended the original 
1953 Federal Aviation Act, as amandad. It prohibits any state or 
local law "relating to rates, routes or services of any air 
carrier having authority (under the Act) to provide air 
transportation.» In MflTAlflaiit,...Trana..World Airlines. 112 3. ct. 
2031, 119 L.Sd. 2d 137 (1992), the U.S. Supreme Court confirmed 
that this preemption provision was intended by Congress to have a 
very bread effect. It prohibits all local laws "having a 
compaction with or reference to" rates, routes or sarviaas. This

LEGAL OPINION RE:
CITY OF ST. MARY'S SALES TAX
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broad preemption atatuts iaavss tha atatas and thsir political 
subdivisions with vary littis authority, local laws having only 
a "tanucua, raacta or' paripharai” affset upcn the airiinaa1 
ratas, routes and aervicaa -ire still allowed/ but ill othar local 
laws ara flatly prsamptad.

Sven local laws which have a loassr affect upon air 
carriers than tha City’s tax ordinance hav<* been ha Id to be 
praamptsd by the fedara1 stature. g&fl, 3 .3 ., Morslas v. Trams 
»griA-&iriinaa? ^^t^3«LCL-.-TsaaaL.Hacld. f\l~Ur«sa/ 397 ?.2d 77: (5th 
Cir. 1990). These caoeo involved attempts to regulate 
advertising practices, On tha continuum ranging from substantial 
and direct affects upcn "ratsa, routas and aervicae" to affects 
that are only "tanueua, remote or peripheral,” tha local lawa 
rejected in Mora las and Mattox clearly oxartod a aora tar.uoua or 
peripheral affact upon rates than tha tax levied directly upon 
the sale of transportation and the customer that the City ia 
attempting to impose, yet they ware rulsd to be prsamptad.

2. Tho li iitad savings provision found in the Anti- 
Head Tax statute, 49 U.3.C. App. S 1511, does not authorize this 
tax. The savings provision allows certain forms of taxation of 
the sale of aervicas othar than air transportation itself. The 
casoa of Nardalr Canada v .  Florida. Pacta ofj&av*nu&, 477 U.S. 1 
(1936), and M r  Jamals*. LfcL Vi 174
So.2d 575 (?la. App. 1574), are of no help to the City. They 
upheld the imposition of a local aalea tax on jet fuel and on 
pre-packaged meals. In each instance, tha object of the local
tax vaa not the provision cf air transportation, but was the
provision of goods and sar^icaa supplied in connection witJ\, or 
Incidental to, airline operations.

3. Superior Court Judge Link's recent dsciaion in the 
Homer Air *s is inapposite. Homer Air is a non-certifioatad 
air taxi operator. Hanes, tha preemption provision (49 U.S.C. 
App. § 1305(a)) does not under 5 1308(b) apply to Homer Air 
because it ia not a federally-cartificatsd carrier. Northern Air 
Cargo and Alaska Airliam both hold certificates of public 
convenience and necessity issued by the U.S. Department of 
Transportation under flection 401 of the Federal Aviation Act,
State and local laws nl&ting to their rates, routes and services
are prohibited by federal law.

4. A carrier operating pursuant to a certificate of 
public convenience and necessity, carrying U.fl. Mail (by 
dofinition "air transportation'') and carrying freight in 
interstate commerce, ia not subject to state regulation or atata 
taxation with rsepact ta cf tne traffic carried, regardless 
of whether the origin and destination at the journey are antiraly 
within tho saraa state. EeAeral.Express co.rs,. _v.. California

B o g l e & G a t k s



Mr. Idgar A. Locks 
January 21, 1994 
Page 3

category.

3. Svan if fadaral statutes Left stataa and political 
subdivisions frac to tax carriage of gccds that travel strictly 
in intraatata co&marco, va baiiava that moat if not all of tha* 
air carriage activities of Northern Air cargo and Alaska Alrlir.au 
ar-s nor. taxable because thay constitute interstate or foraign 
commerce. In dataraining whether transportation betvaar. two 
points in a atata is intraatata or interstate in nature, the 
crucial consideration is tha shipper1 a intent t tha time of 
shipment, Rafcarsa v. -Lavlna, 931 ?.2d 804, 31. (3th cir. 1990), 
It would b* impractical and unworkabl* for the city to force the 
air carrier* to guasa about each of its shipper's intentions with 
raapect to each shipment.

Northern Air Cargo and Alaska Airlines both received 
form lattara ("Dear Businaas Owner") from tha City Managar 
requesting that thay ccmplat* a * Consumer1 a Salas Tax" report 
form. Tha payments made by thair shippers in raapect of aircraft 
operations originating or terminating in tha city of St. Mary's 
are exempt from taxation, for tha raassona discussed earlier in 
this letter. Therefore, we baliava that tharo ia no legal 
justification or practical reason for tha City to require them to 
file a "Consumer'a 3alas Tax" report form. If the City disagrees 
with this view, pleas* notify us. In that svent, we would ba 
interested in knowing tha City’s position about which provision 
of th* ordinance requires the filing of this form and what - 
cor.eequoncas might ensure in the event of a failure tc file,

As is probably cisar from th* tone of this letter, 
Northern Air Cargo and Alaska Airlines are confident of thsir 
legal position in this matter and are strongly committed to 
defending their rights to be fraa of local government taxation 
efforts that congress has seen fit to prohibit. Northern Air 
Cargo has consulted on this matter with its lawyer in Washington,
B.C. with whom it has worked for many yaars on regulatory 
matters. The lawyer, Mr, Thaodora Soanon, has ccncentratari his 
practice in faderal airline regulation matters for more than 
forty years and ha* bean actively representing Northern Air Cargo 
and other Alaska clients on these aattars ainco before statehood. 
Mr. Seamon m d  I ara available to confer with you. at your 
convenience regarding this matter and to provide a mors detailed 
discussion cf the legal principled mentioned in this letter 
should you dasir«. In fact, wo would «ncourag« auch a meeting.

Northarr. Air Cargo and Alaska Airlines have always 
honored thsir legal obligations, and thay certainly intend to do

B o g l e & G a t k s
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expect 
‘.ing tc

Vary truly yeurn, 

BOGLZ & GATES

Jasaa H, Reavas
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A l a s k a  S t a t u t e s

Title 29. M u n i c i p a l  G o v e r n m e n t .

Chapter
10. Home Rule Municipalities (S 29.10.200)
20. Municipal Officers and Employees (§ 29.20.090)
35. Municipal Powers and Duties (§§ 29.35.055. 29.35.131 — 

29.35.137. 29.35.200, 29.35.210. 29.35.625)
45. Municipal Taxation (3 29.45.050i 
55. Municipal Programs iS 29.55.020)
60. State Programs iSS 29.60.450. 29.60.600, 29.60.650)

C h a p te r  10. H om e R ule  M un ic ipa lities.
Article
2. Home Rule L i'lita tio ns i* 29.10.200)

Article 2. Home Rule Limitations.

Section
200. Lim itation of home rule powers

Sec. 29 10.200. Limitation of home rule powers. Only the fol­
lowing provisions of this title apply to home rule municipalities as
prohibitions on acting otherwise than as provided. These provisions 
supersede existing and prohibit future home rule enactments that 
provide otherwise:

11) AS 29.05.140 (transition):
12) AS 29.06.010 (change of municipal name);
(3) AS 29.06.040 — 29.06.060 (annexation and detachment);
(4) AS 29.06.090 — 29.06.170 (merger and consolidation):
(5) AS 29.06.190 — 29.06.420 (unification of municipalities);
(6) AS 29.06.450 — 29.06.530 (dissolutionc
<71 AS 29.10.100 (charter amendment);
(8) AS 29.20.010 (conflict of interest);
(9) AS 29.20.020 (meetings public);
(10) AS 29.20.05u (legislative power);
(11) AS 29.20.060 — 29.20.120 (assembly composition and appor­

tionment);
(12) AS 29.20.140 (qualifications of members of governing bodies);
(13) AS 29.20.150 (term of office);
(14) AS 29.20.220 (executive power);
(15) AS 29.20.270(e) (ordinance veto by mayor);
(16) AS 29.20.630 (prohibited discrimination);
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(17) AS 29.20.640 (reports);
(18) AS 29.25.010(a)( 10) (municipal exemption on c o n t r a c to r  bond 

requirements);
(19) AS 29.25.050 (codification);
(20) AS 29.25.060 (resolutions):
(21) AS 29.26.030 (notice of elections):
(22) AS 29.26.050 (voter qualification);
(23) AS 29.26.250 — 29.26.360 (recall);
(24) AS 29.35.020 (extraterritorial jurisdiction);
(25) AS 29.35.030 (eminent domain);
(26) AS 29.35.050 (garbage and solid waste services);
(27) AS 29.35.055 (local air qua'ity control program);
(28) AS 29.35.060 (franchises and permits):
(29) AS 29.35.070 (public utilities);
(30) AS 25.35.080 (alcoholic beverages);
(31) AS 29.35.120 (post audit);
(32) AS 29.35.131 (enhanced 911 system);
(33) AS 29.35.145 (regulation of firearms);
(34) AS 29.35.160 (education);
(35) AS 29.35.170(b) (assessment and collection of taxes);
(36) AS 29.35.180(b) (land use regulation);
(37) AS 29.35.250 (cities inside boroughs):
(38) AS 29.35.260 (cities outside boroughs);
(39) AS 29.35.340 (acquisition of areawide power);
(40) AS 29.35.500 — 29.35.590 (hazardous materials and wastes);
(41) AS 29.40.160(a) — ic) (title to vacated areas);
(42) AS 29.40.200 (subdivisions of state land):
(43) AS 29.45.010 — 29.45.570 (property taxes);
(44) AS 29.45.650(c), (dt. (e), and if) (sales and use taxi;
(45) AS 29.45.700(d) tsales and use tax):
(46) AS 29.47.200(b) (security for bonds);
(47) AS 29.47.260 (construction);
(48) AS 29.60.050(a) (limitation on computation and use of pay­

ment);
(49) AS 29.60.120(a) and (c) (state aid for health facilities and hos­

pitals);
(50) AS 29.65 (general grant land);
(51) AS 29.71.040 (procurement preference for state agricultural 

and fisheries products);
(52) AS 29.71.050 (procurement preference for recycled Alaska 

products). (§ 6 ch 74 SLA 1985; am 1, 2 ch 38 SLA 1986; am i? 6 ch 
70 SLA 1986; am S 12 ch 80 SLA 1986; am 8 3 ch 108 SLA 1986; am 
§ 49 ch 14 SLA 1987; am § 1 ch 30 SLA 1988; amS 2 ch 63 SLA 1988; 
am § 1 ch 64 SLA 1988; am § 3 ch 57 SLA 1993: am !? 5 ch 74 SLA 
1993)

! I
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City’s imposition of higher property 
tax mill rate on oil and gas invalid. —
City’s imposition of a higher property tax 
mill rate on oil and gas property than on 
other property in the city, for the purpose 
of paying the cost of providing oil spill 
prevention and response services, was in-

M u n ic ipa l  Go v ern m en t  

NOTES TO DECISIONS

§ 29.45.650

valid, because the tax violated AS 
43.56.010(b), which specifically prohibits 
a municipal tax rate higher than that 
which applies to "other property taxable 
by the municipality.” City of Valdez v. 
State, Dep't of Community & Regional Af­
fairs. 793 P.2d 532 (Alaska 1990).

Sec. 29.45.590. L im ite d  p ro p e r ty  ta x in g  p o w e r  fo r  se co n d  
c la s s  c it ie s . A second c la ss c ity  m ay by refe rendum  le v y  property 
taxes as provided for f ir s t c lass c itie s . However, le v y  by a second c la ss 
c ity  m ay not exceed one-half of one percent o f the assessed v a lu e  of the 
property taxed, except th a t the lim it  does no t app ly to a le v y  necessary 
to avo id a d e fa u lt upon paym ent of p rin c ip a l and in te re s t o f bonded or 
other indeb tedness th a t is  secured b y  a p ledge to le vy  ad va lo rem  or 
other taxe s w itho u t l im it  to meet debt paym en ts. (§ 12 ch 74 SLA 
1985)

See. 29.45.600. C o m b in in g  p ro p e r ty  ta x  w ith  in c o rp o ra t io n  o f 
a  se co n d  c la s s  c ity . A pe tition  for second c la ss c ity  incorporation 
m ay request th a t a property tax  proposal be p laced on the sam e ba llo t. 
The pe tition  m u st sta te  th e  proposed tax ra te . The pe tition  m ay re­
quest th a t incorporation be dependent on th e passage o f the property 
ta x  proposition. I f  so, the incorporation proposition fa ils  i f  the property 
ta x  fa ils . (§ 12 ch 74 SLA  1985)

A r t ic le  4. B o ro u g h  S a le s  a n d  U se T a x .
Section
650. Sales and use tax 
660. Notice of sales and use tax 
670. Referendum, adoption, and modifica­

tion

Section
680. Combining sales and use tax with in­

corporation of a borough
! I

<

. •< i

Sec . 29.45.650. S a le s  a n d  u se  ta x . (a) Excep t as p rovided in  AS 
04.21.010(c) and in (f) and (h) of th is  section , a borough m ay le v y  and 
co llect a sa le s ta x  on sa le s , ren ts , and on se rv ice s p rovided in  the 
borough. The sa le s ta x  m ay apply to any or a l l of these sources. E x ­
emptions m ay be g ran ted  by ordinance.

(b) A borough le v y in g  a sa le s ta x  m ay a lso by o rd inance le v y  a use 
ta x  on the storage , use, or consumption o f ta n g ib le  personal property 
in  the borough. The use ta x  ra te  m ust equa l th e  sa le s tax ra te  and  the 
use tax  sh a ll be le v ied  on ly  on buyers.

(c) A person who fu rn ish e s proof, in  the form  req u ired  by th e  bor­
ough tax  co llector, th a t the person has pa id a sa le s ta x  on the source 
on w h ich a use ta x  is le v ie d  by the borough is  req u ired  to pay th e  use 
ta x  on ly to the ex ten t o f th e  difference between th e am oun t o f the
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§ 29.45.650 A laska Statutes § 29.45.650

sales tax paid and the amount of the use tax levied by the borough. 
This subsection applies to a sales tax levied in any taxing jurisdiction 
whether inside or outside the state.

(d) If the assembly charges interest on sales taxes not paid when 
due, the rate of interest may not exceed 15 percent a year on the 
delinquent taxes and shall be charged from the due date until paid in 
full. This subsection applies to home rule and general law municipali­
ties.

(e) A borough may provide for the creation, recording, and notice of 
a lien on real or personal property to secure the payment of a sales and 
use tax, and the interest, penalties, and administration costs in the 
event of delinquency. When recorded, the sales tax lien has priority 
over all other liens except (!) liens for property taxes and special 
assessments; (2) liens that were perfected before the recording of the 
sales tax lien for amounts actually advanced before the recording of 
the sales tax lien; (3) mechanics’ and materialmen’s liens for which 
claims of lien under AS 34.35.070 or notices of right to lien under AS 
34.35.064_have been recorded before the recording of the sales tax 
lien. This subsection applies to home rule and general law municipali­
ties.

(f) A borough may not levy and collect a sales tax on a purchase 
made with (1) food coupons, food stamps, or other type of certificate 
issued under 7 U.S.C. 2011 — 2025 (Food Stamp Act); or (2) food 
instruments, food vouchers, or other type of certificate issued under 42 
U.S.C. 1786 (Special Supplemental Food Program for Women, Infants, 
and Children). This subsection applies to home rule and general law 
municipalities.

(g) [Repealed, £ 2 ch 159 SLA 1990.]
(h) A borough may not levy or collect a sales tax on sales, rents, and 

services, or a use tax on the storage, use, or consumption of personal 
property on the following activities:

(1) the sale, lease, rental, storage, consumption, or distribution in 
this state of or the provision of services relating to an orbital space 
facility, space propulsion system, or space vehicle, satellite, or station 
of any kind possessing space flight capacity, including the components 
of them;

(2) the sale, lease, rental, storage, consumption, or use of tangible 
personal property placed on or used aboard an orbital space facility, 
space propulsion system, or space vehicle, satellite, or station of any 
kind, regardless of whether the tangible personal property is returned 
to this state for subsequent use, storage, or consumption; an exemp­
tion under this paragraph is not affected by the failure of a launch to 
occur, or the destruction of a launch vehicle or a component of a 
launch vehicle. (§ 12 ch 74 SLA 1985; am §§ 3. 4 ch 38 SLA 1986; am 
§ 1 ch 20 SLA 1987; am § 2 ch 30 SLA 1988; am 1, 2 ch 96 SLA 
1989; am §§ 1, 2 ch 159 SLA 1990; am §§ 4, 5 ch 88 SLA 1991)
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reetiy or ndiiectly, oa ' 
lag in air commerce or ) 
from orior to Mav 21, J  
nfccr 31,1973. ^

[U 1572] STATE TAXATION OF AIR
COMMERCE

Sec. . i l l 3 )(49 App. U. ?. C s< it^ f£13 j/^ ) No State (or political subdivision thereof, 
meluding wnrXornmoawcaith or Pue?TtrKica, the Virgin Islands, Guam, lie District of 
Coiutrbia, the territories or possessions of t ie  United States or politicaJ agencies of two or 
more States) sha3 ievy or collect a tax, fee, head charge, or other charge, directly or 
indirectly, oa persons traveling in air commerce or on die carriage of persons traveling in air ( 
commerce or oa tie  sale 0: air transportation or on tie gross receipts derived therefrom; ), 
except as provided in mfcsecticu (e) except, that, any State (or political subdivision thereof, 
including die Commonwealth of Puerto Rico, the Virgin Islands, Guam, the District of 
Columbia, tie  territories or possessions 01 the United Scales or political agencies of two or 
more States) which levied a tax, fee, head charge, cr other charge, directly or indirectly, oa 
persons traveling in air commerce cr on the carriage of persons traveiiag i 
on die saie of air traasportatioa or on tie  gross receipts derived thersfronr 
1570, shall be exempt from t ic  provisions of tins subsection until December

(b) Except as provided in subsection (d) of this section, nothing in this section shall ^ 
prohibit a State (cr political subdivisira thereof, inducing tie Commonwealth of Puerto Rico, 
tie  Virgin Islands, Guam, die District of Columbia, tie territories or possessions of the 
United States or political agencies of two or more States) from tie  levy or collection of taxes 1 
other than these enumerated is subsection (a) of this section, including property taxes, net I 
income taxes, franchise taxes, and sale or use tax« an the sale of goods or services; and 
nothing tn this section shall prohibit a State (or political subdivision thereof, including tie j 
Commonwealth of Puerto Rico, the Virgin Islands, Guam, tie District of Coiumoia, the 1 
territories or possessions of the United States or political agencies of two or more Suites) 
owning or operating an air per, from levying or collecting reasonable rental charges, landing 
fees, or other service charges frcm airmail operators for the use of airport facilities.

(c) In t ic  care of any airport operating authority which—

(1) has an outstanding obligation to repay a loan or loans of amounts sorrowed and 
expended for airport improvements: J;

(2) is coll'cting without air carrier assistance, a head tax on passengers in air transporta­
tion for the Ujc of its faaliues; and

(3) ha. no authority w collect any other type of tax to repay such loan or loans, the 
provisions 01 subsection (a) shall not appiy to such authority until December 31, 1573.

(dX l) The following acts unreasonably burden and discriminate against interstate 
commerce and a State, subdivision of a State, or authority acting for a State or subdivision of 
a State may not do any of them:

(A) assess air carrier transportation property at a vaiue that has a higher ratio 
to the true market value of the air earner transportation property than the ratio 
that the assessed value of other commercial and industrial property of the same 
type in the same assessment jurisdiction has to the true market vaiue of the other 
commerciai and Industrial properry,

(B) levy or collect 3 tax on an assessment that m3y not be made under 
subparagraph (A) of this paragraph; or

(C) levy or collect an ad valorem property tax on air carrier transportation 
property a; 3 tax rate that exceeds the tax rats applicable to commercial and 
industrial property in the same assessment jurisdiction,

(2) In this subsection—

(A) "assessment" means valuation for a property tax levied by 1 taxing district;
(B) "assessment jurisdiction” means a geographical area in a state used in 

determining the assessed value of property for ad valorem laxaire:,;

(C) "a ir earner transportation property" means property, as defined by the 
G v il Aeronautics Board, owned or used by an air carrier providing air transporta­
tion;

(D) "commercial and industrial property" means property, other than trans­
portation property and land used primarily for agricultural purposes or timber

Aviauou Law Reports § 1113(d) 1] 1572
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M E M O R A N D U M

TOTO: S e n a to r R andy Phillips, C ha irm an
S en a te  C om m unity  & Regional Affairs C om m ittee

FROM: S e n a to r B ert S h a rp

RE: R equest for h earin g  -- CSSB 261

I am  req u e s tin g  th a t  CS for S en a te  Bill 261, "An A ct re la tin g  to 
m u n ic ip a l sa le s  an d  u se  taxes; a n d  providing for a n  effective date," be 
h e a rd  before th e  S en a te  C om m unity  & Regional Affairs C om m ittee a t 
y o u r e a rlie s t convenience. The m u n ic ip a l fiscal im p ac t n o te  p rep a red  
by th e  DC&RA in d ica tes  th a t th a t  p a ssag e  of tire bill w ould have a 
m in im al im p ac t on m un ic ipalities in  the  a rea  of sa les  tax. 
C onsequen tly , I w ould su p p o r t a n  a m e n d m e n t rep lac ing  th e  
re troactive  effective d a te  in th e  bill w ith  a  proactive d a te . T h an k  you 
for y o u r considera tion .

R E P R E S E N T I N G
G O L D E N  H E A R T

O F  A L A S K A



ALASKA STATUTES AMENDED BY SB 261

A l a s k a  S t a t u t e s

Title 29. M u n i c i p a l  G o v e r n m e n t .

C hapter
10. Home Rule Municipalities (§ 29.10.200)
20. Municipal Officers and Employees ($ 29.20.C90)
35. Municipal Powers and Duties (§§ 29.35.055, 29.35.131 — 

29.35.137, 29.35.200, 29.35.210. 29.35.625)
45. Municipal Taxation (S 29.45.050)
55. Municipal Programs (i? 29.55i020)
60. State Programs (§§ 29.60.450, 29.60.600, 29.60.650)

C h a p te r  10. H om e R u le  M u n ic ip a litie s .
Article
2. Home Rule Lim itations (S 29.10.2001

Article 2. Home Rule Limitations.

Section
200. Lim itation of home rule powers

Sec. 29.10.200. Limitation of home rule pow ers. Only the fol­
lowing provisions of this title apply to home rule municipalities as 
prohibitions on acting otherwise than as provided. These provisions 
supersede existing and prohibit future home rule enactments that 
provide otherwise:

(1) AS .29.05.140 (transition);
(2) AS 29.06.010 (change of municipal name);
(3) AS 29.06.040 — 29.06.060 (annexation and detachment);
(4) AS 29.06.090 — 29.06.170 (merger and consolidation);
(5) AS 29.06.190 — 29.06.420 (unification of municipalities);
(6) AS 29.06.450 — 29.06.530 (dissolution);
(7) AS 29.10.100 (charter amendment);
(8) AS 29.20.010 (conflict of interest);
(9) AS 29.20.020 (meetings public);
(10) AS 29,20.050 (legislative power);
(11) AS 29,20.060 — 29.20.120 (assembly composition and appor­

tionment);
(12) AS 29.20.140 (qualifications of members of governing bodies);
(13) AS 29.20.150 (term of office);
(14) AS 29.20.220 (executive power);
(15) AS 29.20.270(e) (ordinance veto by mayor);
(16) AS 29.20.630 (prohibited discrimination);



§ 29.10.200 A l a s k a St a t u t e s S u p p l e m e n t § 29.10.200

(17) AS 29.20.640 (reports);'
(18) AS 29.25.010(a)(10) (municipal exemption.on contractor bond 

requirements);
(19) AS 29.25.050 (codification);
(20) AS 29.25.060 (resolutions);
(21) AS 29.26.030 (notice of elections);
(22) AS 29.26.050 (voter qualification);
(23) AS 29.26.250 — 29.26.360 (recall);
(24) AS 29.35.020 (extraterritorial jurisdiction);
(25) AS 29.35.030 (eminent domain);
(26) AS 29.35.050 (garbage and solid waste services);
(27) AS 29.35.055 (local air quality control program);
(28) AS 29.35.060 (franchises and permits);
(29) AS 29.35.070 (public utilities);
(30) AS 29.35.080 (alcoholic beverages);
(31) AS 29.35.120 (post audit);
(32) AS 29.35.131 (enhanced 911 system);
(33) AS 29.35.145 (regulation of firearms);
(34) AS 29.35.160 (education);
(35) AS 29.35.170(b) (assessment and collection of taxes);
(36) AS 29.35.180(b) (land use regulation);
(37) AS 29.35.250 (cities inside boroughs);
(38) AS 29.35.260 (cities outside boroughs);
(39) AS 29.35.340 (acquisition of areawide power);
(40) AS 29.35.500 — 29.35.590 (hazardous materials and wastes);
(41) AS 29.40.160(a) — (c) (title to vacated areas);
(42) AS 29.40 200 (subdivisions of state land);
(43) AS 29.45.010 — 29.45.570 (property taxes);
(44) AS 29.45.650(c), (d), (e), and (f) (sales and use tax);
(45) AS 29.45.700(d) (sales and use tax);
(46) AS 29.47.200(b) (security for bonds);
(47) AS 29.47.260 (construction);
(48) AS 29.60.050(a) 'limitation on computation and use of pay­

ment);
(49) AS 29.60.120(a) and (c) (state aid for health facilities and hos­

pitals);
(50) AS 29.65 (general grant land);
(51) AS 29.71.040 (procurement preference for state agricultural 

and fisheries products);
(52) AS 29.71.050 (procurement preference for recycled Alaska 

products), (8 6 ch 74 SLA 1985; am 88 1, 2 ch 38 SLA 1986; am § 6 ch 
70 SLA 1986; am § 12 ch 80 SLA 1986; am § 3 ch 108 SLA 1986; am 
8 49 ch 14 SLA 1987; am 8 1 ch 30 SLA 1988; am 8 2 ch 63 SLA 1988; 
am 8 1 ch 64 SLA 1988; am 8 3 ch 57 SLA 1993; am 8 5 ch 74 SLA 
1993)
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§ 29.45.o'S0 § 29.45.650

NOTES TO DEC IS IONS

City’s imposition of higher property 
tax mill rate on oil and gas invalid. —
City’s imposition of a higher property tax 
mill rate on oil and gas property than on 
other property in the city, for the purpose 
of paying the cost of providing oil spill 
prevention and response services, was in­

valid, because the tax violated AS 
43.56.010(b). which specifically prohibits 
a municipal tax rate higher than that 
which applies to "other property taxable 
by the municipality.” City of Valdez v. 
State, Dep’t of Community & Regional Af­
fairs, 793 P.2d 532 (Alaska 1.990).

Sec. 29.45.590. L im ited  p ro p e r ty  ta x in g  p o w e r fo r  seco n d  
c la ss  c ities. A second class city may by referendum  levy property 
taxes as provided for first class cities. However, levy by a second class 
city may not exceed one-half of one percent of the assessed value of the 
property taxed, except th a t the lim it does not apply to a levy necessary 
to avoid a default upon paym ent of principal and in terest of bonded or 
other indebtedness th a t is secured by a pledge to levy ad valorem  or 
other taxes w ithout lim it to meet debt paym ents. (§ 12 ch 74 SLA 
1985)

Sec. 29.45.600. C o m bin ing  p ro p e r ty  ta x  w ith  in c o rp o ra tio n  o f 
a se co n d  c la ss  city . A petition for second class city incorporation 
may request th a t a property tax proposal be placed on the sam e ballot. 
The petition m ust s ta te  the proposed tax  rate . The petition may re­
quest th a t incorporation be dependent on the passage of the  property 
tax  proposition. If so, the incorporation proposition fails if the  property 
tax  fails. (§ 12 ch 74 SLA 1985)

A rtic le  4. B o ro u g h  S a les a n d  U se T ax.

Section Section
650. Sales and use tax 680. Combining sales and use tax with in-
660. Notice of sales and use tax corporation of a borough
670. Referendum, adoption, and modifica­

tion

Sec. 29.45.650. S a les a n d  u se  tax . (a) Except as provided in AS 
04.21.010(c) and in (f) and (h) of th is section, a borough m ay levy and 
collect a  sales tax  on sales, rents, and on services provided in the 
borough. The sales tax  may apply to any or all of these sources. Ex­
em ptions may be g ran ted  by ordinance.

(b) A borough levying a sales tax may also by ordinance levy a use 
tax  on the storage, use, or consumption of tangible personal property 
in the borough. The use tax  rate  m ust equal the sales tax  ra te  and the 
use tax  shall be levied only on buyers.

(c) A person who furnishes proof, in the form required by the bor­
ough tax  collector, th a t the person has paid a sales tax on the  source 
on which a use tax is levied by the borough is required to pay the  use 
tax  only to the extent of the difference between the am ount of the
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sales tax  paid and the am ount of the  use tax  levied by the borough. 
This subsection applies to.a sales tax levied in any taxing jurisdiction 
w hether inside or outside the state.

(d) If the  assembly charges in te rest on sales taxes not paid when 
due, the  ra te  of in terest m ay not exceed 15 percent a year on the 
delinquent taxes and shall be charged trom the due date un til paid in 
full. This subsection applies to home rule and general law m unicipali­
ties.

(e) A borough may provide for the creation, recording, and notice of 
a lien on real or personal property to secure the paym ent of a sales and 
use tax, and the in terest, penalties, and adm inistration costs in the 
event of delinquency. W hen recorded, the sales tax lien has priority 
over all o ther liens except (1) liens for property taxes and special 
assessm ents; (2) liens th a t  were perfected before the recording of the 
sales tax  lien for am ounts actually advanced before the recording of 
the  sales tax  lien; (3) m echanics’ and m aterialm en’s liens for which 
claim s of lien under AS 34.35.070 or notices of righ t to lien under AS 
34.35.064_have been recorded before the recording of the sales tax 
lien. This subsection applies to home rule and general law m unicipali­
ties.

(f) A borough may not levy and collect a sales tax  on a purchase 
made w ith (1) food coupons, food stamps, or other type of certificate 
issued under 7 U.S.C. 2011 — 2025 (Food Stamp Act); or (2) food 
instrum ents, food vouchers, or other type of certificate is ued under 42 
U.S.C. 1786 (Special Supplem ental Food Program  for Women, Infants, 
and Children). This subsection applies to home rule and general law 
m unicipalities.

(g) [R ep ea led , § 2  ch 1 5 9  SLA  1 9 9 0 .]
(h) A borough may not levy or collect a sales tax on sales, rents, and 

services, or a use tax on the  storage, use, or consumption of personal 
property on the following activities:

(1) the sale, lease, ren tal, storage, consumption, or distribution in 
th is s ta te  of or the provision of services rela ting  to an orbital space 
facility, space propulsion system, or space vehicle, satellite, or station 
of any kind possessing space flight capacity, including the components 
of them;

(2) the  sale, lease, ren tal, storage, consumption, or use of tangible 
personal property placed on or used aboard an orbital space facility, 
space propulsion system, or space vehicle, satellite, or station of any 
kind, regardless of w hether the  tangible personal property is returned  
to th is  s ta te  for subsequent use, storage, or consumption; an exemp­
tion under th is  paragraph is not affected by the failure of a launch to 
occur, or the  destruction of a launch vehicle or a component of a 
launch vehicle. (§ 12 ch 74 SLA 1985; am §§ 3. 4 ch 38 SLA 1986; am 
§ 1 ch 20 SLA 1987; am § 2 ch 30 SLA 1988; am SS 1, 2 ch 96 SLA 
1989; am S§ 1, 2 ch 159 SLA 1990; am 4, 5 ch 88 SLA 1991)
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denote

M E M O R A N D U M

DATE: F e b ru a ry  23, 1994

M em bers of th e  C om m unity  an d  Regional Affairs 
C o m m ittee

TO

FROM: S e n a to r  B ert S h a rp

RE D raft CS for CS SB 261

In re sp o n se  to concern  over the  p ro h ib itio n  of "use tax e s” in CS SB 
261 , I am  su b m ittin g  th e  a tta c h e d  d ra ft CS for co n sid era tio n  by the  
com m ittee . The m u n ic ip a litie s  fear th a t  “u se  tax" is  so vague th a t  it 
m ay  in te rfe re  w ith  th e  co llection  of lan d in g  fees, fuel flowage fees, etc. 
T he new  language  c o n ta in ed  in  th e  a tta c h e d  d ra ft e lim ina tes “u se  
taxes" a ltoge ther, a n d  c learly  p ro h ib its  tax a tio n  on ly  of tbe  t r a n s p o r t  
of in d iv id u a ls  or goods. T he a ir  c a rr ie rs  su p p o rt th is  language, an d  the 
a tto rn ey  for the  City of J u n e a u  ag rees th a t  it a llev ia tes m unic ipal 
co n ce rn  reg a rd in g  th e  v a g u en e ss  of “u se  taxes".

In  re g a rd s  to narrow ly  defin ing  “federally  certifica ted  a ir  c a rr ie r”, I 
s ta n d  opposed . T he F edera l P reem ption  Provision app lies to all a ir 
c a rr ie rs  reg u la ted  by  the  FAA. Since it is the  in te n t  of th is  legislation 
to re s ta te  federal law, it  w ould  be unw ise  to inc lude  only those  a ir 
c a rr ie rs  certified  u n d e r  S ec tion  401 of the  F edera l A viation Act a s  the 
m u n ic ip a litie s  have sug g ested . Doing so w ould m erely  leave open  a 
w indow  of o p p o rtu n ity  for fu tu re , fru itle ss  litigation .

T he re tro ac tiv e  effective d a te  rem a in s  in  th e  d ra ft CS to be dea lt w ith 
a s  th e  com m ittee  so d esires .

T h an k  you for y o u r considera tion .

R E P R E S E N T I N G
G O L D E N  H E A R T

O F  A L A S K A
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CS FOR SENATE B ILL  NO. 261( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor/s): SENATOR SHARP

A B ILL 

FOR AN ACT ENTITLED 

"An Act relating to municipal taxes and fees on the transportation of indiv idua ls 

or goods by federally certificated a ir carriers; and providing for an effective 

date."

BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph to read:
(53) AS 29.47.470 (air carriers).

* Sec. 2. AS 29.47 is amended by adding a new section to read:
Sec. 29.47.470. TAXES OR FEES ON TRANSPORTATION BY CERTAIN 

AIR CARRIERS PROHIBITED. Notwithstanding other provisions o f law, a 
municipality may not levy or collect a tax or fee on the transportation o f individuals 
or goods by a federally certificated air carrier. This section applies to home rule and 
general law municipalities.

* Sec. 3. 'This Act is retroactive to January 1, 1993.
* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

-1- CSSB 261( )
New Texc U n d e r l i n e d  [DELETED TEXT BRACKETED]



OFFICE
OF THE

CITY A N D  B O R O U G H  M A N A G E R

MARK R. PALESM
MANAGER

February 16, 1994

The Honorable Senator Randy Phillips, Chair 
Senate Community & Regional Affairs Committee 
Alaska State Senate 
Capitol Building, Room 103 
Juneau, Alaska 99811

Re: Senate Bill 261

Dear Senator Phillips:

Thank you for the opportunity to testify on this legislation. The City and Borough of Juneau 
continues to oppose both the federal legislation limiting the tax base of local government, and 
state attempts to fill in the gaps in the federal law. SB 261 goes well beyond federal law.

If legislation is to pass, the CBJ would appreciate three amendments:

First, on page 1, line 12, please delete the phrase "use tax" from the Transportation CS. 
The reason for this amendment is that the CBJ is unsure what is intended by "use tax," 
and we are concerned about, for example, landing fees.

Second, on page 1, lines 13-14, please define "federally certificated air carrier." VVc 
suggest substituting the phrase "an air carrier holding a certificate of public convenience 
and necessity issued by the U.S. Department of  Transportation under Section 401 ofthe 
Federal Aviation Act."

Third, on page 1, line 14, after "municipalities" and before the period, please add:
"except that it does not apply to flights conducted entirely within the boundaries of a 
municipality levying a sales tax." This amendment would exclude from the bill's 
limitation on municipal ability to tax, certain flights such as the glacier tours conducted 
from Juneau harbor. The CBJ sees these tourist flights as a potentially significant source 
of municipal revenue and would prefer it not to be preempted by state legislation.

Finally, we would like to point out that SB 261 as it now stands goes beyond the federal law 
limiting local governments. Even under the interpretation of the General Counsel for the U.S.
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The Honorable Senator P h illip s Fobruaiy 16. 1991

Department of Transportation, which seems to bend over backwards to prohibit local taxation — 
and whose opinion differs from that of Judge Link of the Alaska Superior Court — taxation of 
intrastate air cargo is permitted by federal law. The present version of SB 261 would go beyond 
the federal limitation and prohibit even intrastate air cargo taxation. (See Page 1, line 13: 
"carriage of individuals or goods for hire.") If the purpose o f  SB 261 is to restate the federal law, 
the phrase "or goods" should be dropped.

I have attached a copy of a 1986 letter from the U.S. Department of Transportation which sets 
out their understanding of  the federal preemption. The last sentence of  the letter notes that 
taxation of  carriage of property (freight) is not preempted. Note also that the federal law has 
changed since this letter: head taxes are now allowed for purposes of  maintaining airports. SB 
261 would prohibit that — again going beyond federal law. Also attached is a 1984 letter from 
Jana E. McIntyre, an attorney for the I;AA; this shows that there are differences of opinion among 
lawyers as to the reach of  the federal preemption.

Another concern is the breadth of  the language in the bill, page I, lines 12-13: "or use tax on an 
activity that directly involves the carriage of  individuals or goods for hire ..." This language is so 
broad that it might endanger assessment of  landing fees. Landing fees are projected at SS49,000 in 
Juneau next year. Should this legislation be so interpreted, this would be a major loss. Airports 
around the state would be impacted.

Again, our preference is no bill; with state municipal assistance and tevenuc sharing expected to 
be reduced over the next few years, legislative efforts to reduce the municipal tax base are 
inappropriate.

This bill creates an unfunded mandate. Municipalities provide municipal services to air carriers — 
police, fire, schools, roads, etc. — but now will be prohibited by state statute from taxing this 
industry. Other industries may soon follow. The CBJ opposes both federal and state unfunded 
mandates.

Thanks again for the opportunity to comment.

Deputy City Manager

DRP/JWH/mjm
Attachments
cc: Senate Community & Regional Affairs Committee Members
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U .S . D e p a rtm e n t  o f
T r a n s p o r ta t io n

G e n e ra l  C o u n s e l dOO Seventh SI.. S.W 
Washingion. D C. 20S90

OCT - 3 1988

OCT OG 1986
Ms. D. E l i z a b e th  Cuadra 
Rober tson, Monagle,  Eastaugh 
Attorneys a t  Law 
Post O ff ice  Box 1211 
Juneau,  Alaska 99802-1211

Robertson. Mcnaglc £. tZastauQh, P.C. 
JunseL’. A'ee.1::

Re: Municipal Taxat ion of 
A1r Commerce

Dear Ms. Cuadra:

I a p p r e c i a t e  t h e  o p por tun i ty  t o  respond t o  y o u r  q u e s t i o n s  t o  the  Department 
concerning t h e  leg i t im acy  o f  municipal t a x a t i o n  on a i r l i n e  t i c k e t  s a l e s .  You 
s t a t e  t h a t  y o u r  municipal c l i e n t s  a s s e s s  o r  wish t o  a s s e s s  s a l e s  t a x es  on th e  
s a l e  o f  t r a n s p o r t a t i o n  by a i r .  I t  1s my op in ion  t h a t ,  t o  th e  e x t e n t  t h e s e  
o rd inances  t a x  t h e  s a l e  of  p assenger  t r a n s p o r t a t i o n  by a i r  -  whether 
I n t r a s t a t e ,  I n t e r s t a t e ,  overseas ,  o r  f o r e ig n  t r a n s p o r t a t i o n  -  they are  
preempted by Sec t ion  1113 o f  the  Federa l  Avia t ion  Act o f  1958, as  amended (49 
U.S.C. Sec t ion  1513).  Sales t ax es  on t h e  I n t r a s t a t e  a i r  c a r r i a g e  o f  p ro p e r ty  
a re  p e r m i s s i b l e .

As the  General Counsel exp la ined  1n h i s  December 18,  1985 l e t t e r  t o  Riggs A1r 
S e rv ic e ,  t h e s e  o rd inances  would l a r g e l y  f a l l  w i th in  t h e  p l a in  p r o h i b i t i o n s  o f  
Section 1113(a) :

"No S ta t e  (o r  p o l i t i c a l  s u b d iv i s i o n  t h e r e o f . . . )  
s h a l l  levy o r  c o l l e c t  a t a x ,  f e e ,  head cha rge ,  
o r  o th e r  charge ,  d i r e c t l y  o r  I n d i r e c t l y ,  on 
persons  t r a v e l i n g  in  a i r  commerce o r  on th e  
c a r r i a g e  of  persons  t r a v e l i n g  1n a i r  commerce 
o r  on the  s a l e  of  a i r  t r a n s p o r t a t i o n  o r  on the  
g ross  r e c e i p t s  de r ived  t h e r e f r o m . , . "

By t a x in g  th e  a i r  f a r e  a t  the  p o in t  o f  s a l e  t o  th e  consumer,  the  
m u n i c i p a l i t i e s  a r e ,  1n e f f e c t ,  t a x i n g  “persons  t r a v e l i n g  1n a i r  corrmerce." 
Section 1113(a) c l e a r l y  preempts such a t a x .

Congress I n t e n d e d ,  by Inc lud ing  t h i s  p ro v i s io n  1n t h e  1973 A irpor t  
Development A c ce le ra t io n  Act,  to  p rec lu d e  not on ly  head t a x e s  but a l s o  t o  
preven t  s t a t e s  o r  m u n i c i p a l i t i e s  from burden ing  I n t e r s t a t e  commerce by 
a s s e s s in g  v a r io u s  o th e r  taxes  on a i r  t r a n s p o r t a t i o n .  */

1 /  See, e s p e c i a l l y  119 Cong. Rec. P a r t  3,  p.  3349. ( s ta tem en t  of Mr. Cannon, 
In t roduc ing  S. 3 8 ) ;  and 3350 ( s ta tem ent  o f  Mr. P e a r so n . )
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Ms. D. E l izabe th  Cuadra (2)

As you no te ,  Congress,  1n Sec t ion  1113(b) ,  excepted seve ra l  types  of  t ax es  from 
th e  general  p r o h i b i t i o n ,  In c lu d in g  as most r e l e v a n t  here  " s a l e s  and use taxes  
on the  sa le  o f  goods o r  s e r v i c e s . "  However, given th e  language o f  Section 
1113(a),  t h i s  exception  ha rd ly  can be read as a l lowing  a " s a le s  t a x "  which Is 
Imposed, d i r e c t l y  o r  i n d i r e c t l y ,  upon "persons t r a v e l i n g  In a i r  conmerce or  on 
th e  c a r r i a g e  of  persons t r a v e l i n g  1n a i r  commerce o r  on th e  s a l e  o f  a i r  
t r a n s p o r t a t i o n . . . . "  O therwise,  the  except ion  would whol ly swallow the  r u l e .  £ /  
R a ther ,  we b e l ie v e  Congress In tended 1n (b) t o  permit  S t a t e s  and m u n l d p a U t l e s  
t o  maintain t ax es  on the  s a l e  o f  goods and s e r v i c e s  which a re  I n c i d e n t a l  t o  a i r  
t r a n s p o r t a t i o n ,  such as  th e  s a l e  t o  the  a i r l i n e  of  a v i a t i o n  fue l  o r  o f  food to  
be provided to  the  a i r l i n e  pa ssenge r .

This view i s  In f u l l  accord both with  Congress ional i n t e n t  and t h e  r e s u l t s  
ob ta ined  in co u r t  c a s e s .  The In c lu s io n  o f  (b) was in tended  t o  a l low S t a t e s  and 
l o c a l i t i e s  t o  r e t a i n  t r a d i t i o n a l  sources  of  revenues ,  and they  had h i s t o r i c a l l y  
Imposed sa les  and use taxes  on goods and s e r v i c e s  su p p l ied  1n connec t ion  with 
a i r l i n e  o p e ra t io n s .  £ /  This I n t e r p r e t a t i o n  i s  a l s o  c o n s i s t e n t  w i th  t h e  r e s u l t s  
ob ta ined  1n th e  two cases  most r e l e v a n t  t o  th e  I s su e ,  A ir  Jamaica ,  L td .  v.
S t a t e  Department o f  Revenue, 374 So. 2d 575 (F la .  App. 1979),  c e r t , den . 392 
So. 2d 1371 (F la .  1980) ,  which you c i t e ,  and Wardalr Canada v. F lo r id a  
Department of Revenue. 106 S.  C t .  2369, (1986) ,  I .  Ed. 2d 1, 14-15 (Burger,
C. J . ,  concurr ing)  (June 18, 1986).  A1r Jamaica found lawful  a s a l e s  t a x  on 
packaged meals purchased by a i r l i n e s  and served  t o  t h e i r  p a s s e n g e r s ,  whi le  
Wardalr  upheld a S ta t e  s a l e s  t a x  on j e t  f u e l .  Both a re  t a x e s  Imposed on 
a i r l i n e s  fo r  goods o r  s e r v i c e s  I n c i d e n t a l  t o  t h e i r  p ro v i s io n  o f  a 1 r  
t r a n s p o r t a t i o n .

Accordingly,  1n response t o  the  s p e c i f i c  s i t u a t i o n s  you r a i s e d  1n your  l e t t e r  
o f  February 2 0 th ,  local  s a l e s  t a x e s  would not be p e rm is s ib le  with  regard  t o
(a )  s ig h t s e e in g  t o u r s  by h e l i c o p t e r  o r  l i g h t  p lane ;  (b) a i r  t a x i  o r  c h a r t e r  
f i s h i n g  t r i p s ;  (c)  nonscheduled a i r  t a x i  o p e ra to r s ;  (d) scheduled I n t e r s t a t e  
commuter a i r l i n e  t r i p s ,  r e g a r d l e s s  o f  th e  p a s sen g er ’s u l t im a te  d e s t i n a t i o n ;  and
(e) a i r l i n e  t i c k e t s  s o ld ,  r e g a r d l e s s  o f  th e  p a s s e n g e r ' s  r o u t i n g .  This i s  
because the preemption ex tends  t o  a l l  c a r r i e r s  re g u la ted  by the  FAA ( inc lud ing  
h e l i c o p t e r s ,  e t c . )  as well as t o  a l l  passenger  t r a n s p o r t a t i o n  in v o lv in g  a i r  
commerce.

2J  See a lso  S t a t e  v .  Cochise A i r l i n e s , 626 P . 2d. 596, 601 (A r iz .  App.,  1981), 
observ ing  t h a t  the  " sa le s  t a x e s  r e f e r r e d  t o  1n [§1113(b)]  on the  s a l e s  o f  goods 
and s e rv ices  cannot l o g i c a l l y  Inc lude  s a l e s  o f  a i r  t r a n s p o r t a t i o n  o r  s a l e s  
d i r e c t l y  connected with  the  c a r r i a g e  o f  persons  in a i r  commerce. I f  [§1113] 
were i n t e r p r e t e d  o th e rw is e ,  i t  would be s e l f - c o n t r a d i c t o r y . "

1/ See Hearings on H.R. 2337 et^ ail_. before  t h e  Subcommittee on T r an sp o r ta t io n  
and Aeronautics  o f  the  House Committee on I n t e r s t a t e  and Foreign Commerce, 92d 
Cong. 2d Sess.  a t  91 (1972).  Compare H.R. 2337, 92d Cong. 1 s t  Sess .  (1971) and 
S.  3611, 92d Cong. 2d Sess .  (1972),  wl i c h ,  w i thout  any e x c e p t io n s ,  p r o h ib i t e d  
S t a t e  o r  local  t a x e s ,  f e e s ,  e t c .  on the  c a r r i a g e  o f  persons 1n a i r  
t r a n s p o r t a t i o n , w ith  Pub. L. 93-44, 93d Cong. 1 s t  Sess .  §7 (1973) as u l t i m a t e l y  
e n a c te d .



Ms. 0. Elizabeth Cuadra (3)

With regard  t o  t h e  t r a n s p o r t a t i o n  o f  p ro p e r ty  by a i r ,  however,  I b e l i e v e  
Section 1113 preempts s t a t e  o r  loca l  s a l e s  taxes  on i n t e r s t a t e  a i r  
t r a n s p o r t a t i o n  o n ly .  The o p e ra t iv e  s t a t u t o r y  p rov is ion  p re c lu d e s  a “t a x . . . o n  
th e  s a l e  o f  a i r  t r a n s p o r t a t i o n ' ' .  This excludes  t ax es  on t h e  s a l e  o f  i n t r a s t a t e  
a i r  t r a n s p o r t  o f  p r o p e r t y ,  c f .  49 U.S.C. § 1301(10).  A ccord ing ly ,  t o  th e  
e x t e n t  th e  munic ipal o rd inances  a s s e s s  s a l e s  taxes  on th e  I n t r a s t a t e  
t r a n s p o r t a t i o n  by a i r  of  p r o p e r ty ,  they  a re  not preempted by Sec t ion  1113. 4/

S in c e re ly ,

Rosalind Knapp 
Deputy General  Counsel

£ /  Accord,  S t a t e  v. Cochise A i r l i n e s , supra  a t  601.
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Elizabeth Quadra, Esq.
Robertson, Monagle, Eastaugh and Bradley
P.O. Box 1211
Juneau, Alaska 998027-

Dear Ms. Quadra*

As we agreed on the telephone on April 11, 1984, I an enclosing 
a copy of an.opinion I wrote to the Virgin Islands Port 
Authority interpreting 49 U.S.C. 1513 and a copy of the Guam 
District Court’s opinion in Island Aviation, Inc. v. Guam 
Airport Authority;- Although both of these deal with ^head 
charges," the analysis contained therein is applicable to sales 
taxes as well.

As a general matter, it appears that a municipal sales tax on 
goods and services that i» collected as a percentage of revenue 
probably would be permitted under Section 1513(b) if the cost 
of the tax is included in the price of the ticket and if the 
proceeds of the tax are not used to finance airport development 
that would be eligible for Federal financial assistance from 
the Airport and Airway Trust Fund. This interpretation is 
based largely upon the legislative history of Sections 1513(a) 
and (b). I am enclosing some relevant portions of this 
legislative history. Since the scope of the Sec. 1513(a) 
prohibition of taxes on the sale of air transportation and the 
scope of the 1513(b) allowance of sales taxes on goods or 
services are unclear from the face of the statute, it is 
appropriate to examine the legislative history of this section 
in answering your question.

You also asked whether imposition of the sales tax on tickets 
for flights crossing international boundaries would be 
permitted. I do not believe that the international nature of 
the flight would require a different result under Section 1513 
than occurs for sales taxes collected from domestic flights. 
Such taxes may, however, be subject to restrictions other than 
those contained in the Federal Aviation Act.

APR 2 0 1934
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I hope you find chese comments helpful. Please contact me or 
Len Ceruzzi if you have any further questions. I have also 
PnMneaicopy of this response to Don Boberick, the FAA Regional 
Counsel for Alaska, if you prefer, you may contact him in 
Anchorage ((907) 271-5269) for further assistance?

Len Ceruzzi sends his best wishes.

Enclosures

Sincerely,

Jana E. McIntyre 
Attorney
Airports & Environmental 
Law Branch
Office of the Chief Counsel
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February 15, 1994

TC. Senator Randy Phillips, Chair 
and Members 

Senate Committee on Community and Regional Affairs

FROM:

RE:

Chrystal Smith, Alaska Municipal League

SB 261 - Exempting air carriers from municipal sales and use tax
Thank you for the opportunity to present additional information on HB 261, which would 
prohibit municipalities from levying sales or use taxes on air carriers. Individuals who can 
provide additional information on the legal aspects of the issue are scheduled to participate 
on the teleconference on Thursday. It is my understanding that teleconference participants 
will be able to discuss both the “Kenai case" (Homer Air v. Kenai P eninsula  Borough, Kenai 
Peninsula Borough S c h o o l District, a n d  City o f  Homer) we were discussing on Tuesday and 
the situation with regard to the efforts of the City of St. Maiy to collect a municipal sales 
tax on freight (mainly fish) being shipped through its airport to other Alaskan locations.

As I will be out of town on Thursday, I wanted to take this opportunity to share some 
additional comments on the bill and to reiterate AML’s opposition to the limitations on 
municipal authority to raise local revenue that would be imposed by SB 261.

First, with regard to the sponsor 's  and supporters' statements that this bill just clarifies 
federal law. If the federal law is clear, no state statute is needed.

Second, with regard to the contention that federal law prohibits municipalities from 
imposing taxes on both passengers  and freight. It is my understanding that the issue of 
taxing passengers in certain types of circumstances, e.g., local flightseeing, is still in 
dispute and is, in fact, the focus of the H om er Air case which is yet to be decided in the 
court. AML asks that the legislature wait for the courts to decide what federal law means.

With regard to freight, Superior Judge  Jonathan M. Link, in a May 1993 ruling on a motion 
for partial in the case  mentioned above, said:

Finally, it is appropriate to note that the court’s analysis in this decision is 
limited solely to the carriage of persons. Homer Air has not asked the court 
to address the question of freight. The court notes in passing that the 
doctrine of preemption is one that is generally limited by specific legislation. 
Section 1513 as enacted relates only to the carriage of "persons" and, 
accordingly, does  not prohibit sales taxes on the transportation of freight.

A 1986 letter from Len Ceruzzi, Office of the General Counsel, Department of 
Transportation, includes the statement, "Sales taxes on the intrastate air carriage of 
property are permissible."

M e m b e r o f th e  N a tio n a l L e a g u e  o f C itie s  a n d  th e  N atio na l A sso c ia tio n  o f C o u n tie s



Senator Phillips and 
Community and Regional Affairs Committee 

February 15, 1994 
page 2

An exemption on the taxation of freight thus goes  beyond the intent of the federal law. It 
unduly limits municipalities' ability to raise revenues locally to provide municipal services 
at the same time state-shared revenues are being cut back.

If you do decide to move this bill out of committee, please consider the following 
amendments:

1. Change the effective date to January 1, 1995, to give any municipalities that do 
collect taxes of this type to plan for reduced revenues in their budget cycle.

2. Rewrite Section 3 to clearly limit the type of tax being prohibited to "sales tax on 
passenger tickets." The existing language, including the phrase "and use" is too 
broad. What does "an activity that directly involves the carriage of individuals or 
goods for hire by a federally certificated air carrier" mean? Does it include carriage 
of individuals on land as  part of a package deal put together by an air carrier?

3. If you opt to use the term "federally certificated air carriers" in the bill, please define 
what type of certification the bill refers to. It is my understanding that there are 
several types of federal certification.

In conclusion, the Alaska Municipal League opposes SB 261 as an unnecessary piece 
of legislation and one that will place unfair restrictions on the ability of municipalities 
to raise local revenues.

LEG IS94 :sb261 .15
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Len Ceruzzi, Esq.
Office of the Chief Counsel 
Federal Aviation Administration 
800 Independence Avenue, S.W.
Washington, D.C. 20591

Re: The Municipal Sales Tax Preemption Question

Dear Mr. Ceruzzi:

As I explained in our February 19 telephone conversation, 
part of my law practice is to serve as municipal attorney for some
very small municipalities in southeastern Alaska. Many of these
municipalities (as well as soma larger ones in southeastern Alaska) 
have a municipal sales tax ordinance which requires the seller of 
goods and the provider of services to collect from their clients and 
purchasers a sales tax on those goods and services and remit the tax 
collected to the municipality. These ordinances consider the 
provision of transportation services to be a taxable "service" if 
either the sale of the service takes place within the municipal 
boundaries or the seryice itself is provided within the municipal 
boundaries. Thu3, absent federal preemption, our sales tax ordinances 
would apply to the sale of air taxi and air charter services, when 
that sale is made within the taxing municipality's borders.

As you may well imagine, with so few roads in Alaska, travel 
by air taxi, air charter and small commuter (scheduled and non­
scheduled) airline is one of the major ways of getting both people and 
cargo from one place to another. Therefore, it would be a very 
expensive mistake for us to make, if we were to erroneously believe 
that there is federal preemption preventing levying of our sales faxes 
on the carriage of passengers and cargo by air.

As I explained on the phone, my own legal research (in 1984)
had brought me to the conclusion that there was no federal preemption.
The pertinent statute is 49 U.S.C. S 1513, in which subsection (a) 
advises .us what it is unlawful to tax, and then subsection (b) advises

FILE CDPV
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us what is lawful to tax (subsection <b), of course, mentions sales or
use taxes on the sale of goods or services as not being prohibited by
the statute, whereas subsection (a) mentions such things as taxes on
gross income as being prohibited]*

My research of tho case law at that time told me that all the 
court decisions had been on topics such as taxing gross income (which 
fall into the prohibited categories In subsection (a) of the statute), 
and that there had been no court decision holding sales taxes on 
services to be unlawful. After completing my own research, I had 
contacted the FAA Chief Counsel's Office, was directed to Ms. Jana 
McIntyre, then an attorney in the Airports and Environmental Law 
Branch, who orally expressed to me her agreement with my conclusions. 
She then followed up with a letter dated April 16, 1984, copy enclosed 
herewith.

I was greatly surprised, therefore, when within the past 
week, the sales tax enforcement official for the City/Borough of 
Juneau brought to my attention a letter issued by the General 
Counsel's Office at DOT, datod December 18, 1985, giving exactly the 
contrary opinion. That letter had been addressed to one of our local 
air service companies, and apparently had arisen in the context of the 
City/Borough of Sitka's sales tax. A copy of that letter is enclosed. 
The cases cited in the last paragraph of that letter had been part of 
my research in 1984, and in my view, do not support the conclusion 
reached in DOT'S letter. \ J

1/ If my memory is correct, the Aloha Airline case was about a tax on 
gross income, and fell within subsection 'J te of 49 U.S.C. S 1513. As
I read the Cochise Airline case, the type of tax being challenged 
there was not^a sales tax; in fact the Cochise court specifically said 
sot

"Our own Supreme Court has repeatedly held that the subject
Arizona tax is not a sales tax.” 626 P.2d 596, 601

Any other discussion regarding sales taxes in the Cochise opinion 
must, therefore, be taken as purely dictum.

The case that seems to come the closest (the only one l have 
found that does deal with a sales tax) is Air Jamaica, Ltd. v. State 
Dept, of Revenue, 374 So.2d 575 (Fla. Appl 1979), cert, denied 39T 
So.2d 1371 (Fla. 1980). The Air Jamaica case concerned a sales tax 
being levied on packaged meals going aboard airliners for consumption 
in flight, on international flights. The Air Jamaica court noted that 
the price of the meal was buried in the price of the ticket, and held 
that the sales tax was not unlawful, since the statute prohibiting 
states and political subdivisions from taxing carriage of persons in 
commerce specifically exempted sale3 taxes from that prohibition.
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I am grateful that you are willing to coordinate this matter 
with the DOT General Counsel's office and jointly decide what clarifi­
cation may be appropriate. Naturally, wo hope the result may bn to 
confirm our own interpretation, which rests upon the plain wording of 
subsection (b) of 49 U.S.C. S 1513, cases construing that statute v.o
the extent they exist, and Ms. McIntyre's research of the legislative
history of that statute.

A clear delineation of the extent to which (if any) there is 
federal preemption prohibiting the levying of municipal sales taxes on 
local air charters and other types of air service would be helpful and 
timely not only for two of my own municipal clients (the cities of
Skagway and Craig), but also for at least two other southeastern
Alaska municipalities I believe to be presently concerned about the 
subject: the City and Borough of Juneau and the City and Borough of 
Sitka.

The varied kinds of situations concerning which we need 
clarification include the following examples.

(a) Sightseeing tours of the locality (such as our local 
glaciers), by light plane or helicopter, where the only 
airport involved is within the city Hmit3|

(b) Air taxi or air charter trips (e.g. to a nearby lake for 
fishing, or in support of local mineral exploration 
act ivities)j

(c) Nonscheduled air taxi operations from the tax levying 
city to a nearby town, by an intrastate carrier.

(d) Scheduled commuter airline trips from the tax levying
city to a nearby town, by an intrastate carrier.

(s) Any relevant distinctions between (c) and (d) above,
depending on whether the passenger does or does not 
continue on, with an interstate carrier, to a point 
outside the State.

(f) Any pertinent distinctions depending on whether the 
service is carriage of a passenger or carriage of 
freight/cargo.

(g) Any relevant distinction depending on whether the
passenger ticket sold includes a segment with a point of 
landing at an airport In another state or another 
country.
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Len Ceruzzi, Esq. 
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We shall greatly appreciate any help that you, your staff, 
ind the Office of the General Counsel at DOT can give us in an 
official clarification of this question.

Sincerely,

D. Elizabeth Cuadra 
City Attorney for Skagway and Craig

DEC:sd/l.17 
Enclosures
cc: Malcolm Boyle (City Manager, Skagway)

David palmer (City Administrator, Craig)
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Ms. D. Elizabeth Cuadra . w ,, , .. . w
Robertson, Monagle, Eastaugh Robsfison. McwglofiEaslaygh, P.C.
Attorneys at Law - Juk,*.
Post Office Box 1211 
Juneau, Alaska 99802-1211

Re: Municipal Taxation of 
Air Commerce

Dear Ms. Cuadra:

I appreciate the opportunity to respond to your questions to the Department 
concerning the legitimacy of municipal taxation on airline ticket sales. You 
state that your municipal client-1 assess or wish to assess sales taxes on tha 
sale of transportation by air. It is my opinion that, to the extent these 
ordinances tax the sale of passenger transportation by air - whether 
intrastate, Interstate, overseas, or foreign transportation - they are 
preempted by Section 1113 of the Federal Aviation Act of 1958, as amended (49 
U.S.C. Section 1513). Sales taxes on the Intrastate air carriage of property 
are permissible.

As the General Counsel explained 1n his December 18, 1985 letter to Riggs Air 
Service, these ordinances would largely fall within the plain prohibitions of 
Section 1113(a):

"No State (or political subdivision thereof...) 
shall levy or collect a tax, fee, head charge, 
or other charge, directly or Indirectly, on 
persons traveling in air commerce or on the 
carriage of persons traveling 1n air conmerce 
or on the sale of air transportation or on the 
gross receipts derived therefrom...*

By taxing the air fare at the point of sale to the consumer, the 
municipalities are, In effect, taxing "persons traveling 1n air conrnerce." 
Section 1113(a) clearly preempts such a tax.

Congress Intended, by Including this provision in the 1973 Airport 
Development Acceleration Act, to preclude not only head taxes but also to 
prevent states or municipalities from burdening interstate commerce by 
assessing various other taxes on air transportation. V

See especially 119 Cong. Rec. Part 3, p. 3349, (statement of Mr. Cannon, 
introducing S .  38); and 3350 (statement of Mr. Pearson.)
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As you note, Congress, fn Section 1113(b), excepted several types of taxes from 
the general prohibition, Including as most relevant here “sales and use taxes
on the sale of goods or services." However, given the language of Section
1113(a), this exception hardly can be read as allowing a “sales tax" which 1s
imposed, directly or Indirectly, upon "persons traveling 1n air commerce or on
the carriage of persons traveling 1n air commerce or on the sale of air 
transportation....0 Otherwise, the exception would wholly swallow the rule. 2/ 
Rather, we believe Congress Intended 1n (b) to permit States and municipalities 
to maintain taxes on the sale of goods and services which are Incidental to air 
transportation, such as the sale to the. airline of aviation fuel or of food to 
be provided to the airline passenger.

This view Is in full accord both with Congressional Intent and the results 
obtained In court cases. The Inclusion of (b) was Intended to allow States and 
localities to retain traditional sources of revenues, and they had historically 
Imposed sales and use taxes on goods and services supplied in connection with 
airline operations. £/ This Interpretation Is also consistent with the results 
obtained 1n the two «ses most relevant to the Issue, Air Jamaica. Ltd. v.
State Department of Revenue. 374 So, 2d 575 (Fla. App."19/9), cert, den. 392 
So. 2d 1371 (Fla, 1980), which you cite, and Wardalr Canada v. Florida 
Department of Revenue. 106 S. Ct. 2369, (1986), L. Ed, 2d 1, 14-15 (Burger,
C. J., concurring) (June 18, 1986). Air Jamaica found lawful a sales tax on 
packaged meals purchased by airlines and served to their passengers, while 
Wardalr upheld a State sales tax on Jet fuel. 8oth are taxes Imposed on 
airlines for goods or services Incidental to their provision of air 
transportation.

Accordingly, 1n response to the specific situations you raised 1n your letter 
of February 20th, local sales taxes would not be permissible with regard to 
(a) sightseeing tours by helicopter or light plane; (b) air taxi or charter 
fishing trips; (c) nonscheduled air taxi operators; (d) scheduled Interstate 
commuter airline trips, regardless of the passenger’s ultimate destination; and
(e) airline tickets sold, regardless of the passenger's routing. This 1s 
because the preemption extends to all carriers regulated by the FAA (Including 
helicopters, etc.) as well as to all passenger transportation involving air 
conmerce.

2/ See also State v. Cochise Airlines. 626 P.2d. 596, 601 (Ar1z. App., 1981), 
observing that the "sates taxes referred to 1n [§1113(b)] on the sales of goods 
and services cannot logically include sales of air transportation or sales 
directly connected with the carriage of persons In air commerce. If [§11133 
were interpreted otherwise. It would be self-contradictory."

3 / See Hearings on H.R, 2337 al. before the Subcommittee on Transportation 
and Aeronautics of the House Committee on Interstate and Foreign Comrerce, 92d 
Cong. 2d Sess. at 91 (1972). Compare H.R. 2337, 92d Cong. 1st Sess. (1971) and 
S. 3611, 92d Cong. 2d Sess. (T972), which, without any exceptions, prohibited 
State or local taxes, fees, etc. on the carriage of persons In air 
transportation, with Pub. L. 93-44, 93d Cong. 1st Sess. §7 (1973) as ultimately 
enacted.
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Ms. 0. Elizabeth Cuadra (3)

With regard to the transportation of property by air, however, I believe 
Section 1113 preempts state or local sales taxes on interstate air 
transportation only. The operative statutory provision precludes a "tax...on 
the sale of air transportation". This excludes taxes on the sale of Intrastate 
air transport of property, cf. 49 U.S.C. § 1301(10). Accordingly, to the 
extent the municipal ordinances assess sales taxes on the Intrastate 
transportation by air of property, they are not preempted by Section 1113. 4/

S{nr«ratv

Rosalind Knapp 
Deputy General Counsel

4/ Accord, State v. Cochise Airlines, supra at 601.
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IN THE SUPERIOR COURT TOR THE STATE OP ALASKA 

THIRD JUDICIAL DISTRICT AT HOMER

C. £ L., INC., d/b/a 
HOMER AIR,

Plaintiff,

V81
KENAI PENINSULA BOROUGH,
A Municipal Corporation; 
KENAI PENINSULA BOROUGH 
SCHOOL DISTRICT; and CITY 
OP HOMER, A Municipal 
Corporation,

Defendants.

1ST

m a y 131993
PERKINS COIc 
ANCHORAGE

3HO-92-159-CI

fATB W.NJ>»A.rWO wnmv. 
•(PM

MAY 1 2 1995
CMtedtfiaTKdOeufi

Dsmr

DEC 18 U N

Plaintiff, C. & L. Inc., d/b/a Homer Air (hereinafter 

Homer Air) moves for partial summary judgment on two theories 

Plaintiff contends that Homer City Code (hereinafter HCC) 9.16.040 

ia unenforceable because it violates provisions of tha Alaska 

Constitution and Statutes requiring uniformity in sales tax 

applications. In addition, plaintiff postulates that the sale of 

passenger seat tickets is exempt from taxation by the City of Homer 

(hereinafter City or Homer) and/or the Kenai Peninsula Borough and 

the Kenai Peninsula Borough School Diatrict (hereinafter 

collectively Borough) because that taxing authority has been pre­

empted by 49 U.S.C. 5 1513.

The validity of hcc 9,ifi._Q4Q

Homer-Air owns and operates an air taxi buoiness in the 

Borough its principle place of business is at tha Homer Airport;

DZOZBZON
C. t  t .  THC., d /b /a  Honor Air v . Renal Ponlnaula Borough, a t ai. 3HG-92-159-CI

1 f/ n/ rj
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located within the City limit*. Homer Air'e flight* begin entirely 

within the Borough but may terminate outside the Borough (on a one** 

vey basis). Except for take-offa and landings (and attendant 

approaches), flights take place outside City limit*.

Article I, § 2 of the Alaeka Constitution provides that 

the State may delegate taxing powers to organised boroughs and 

cities. AS 29.45.650 authorizes boroughs to levy sales taxes on, 

inter alia, "services provided for in the borough.** AS 29.45.700 

permits cities to levy saleo taxes "on all services taxed by the 

borough and in.the manner provided ror boroughs."

Kenai Peninsula Borough Code (hereinafter KPJ3) 

5.18.100(A) levies a 2% sales tax on all retail sales, rents*and 

services made or rendered within the borough, measured by the gross 

sales price of the seller, subject to specific exemptions.

KPB 5.13.200(A)(11) exempts the sale of passenger seat 

tickets by a commercial airline and specifically doos not exempt 

air charter sales. Within the soope of this exemption Hemer Air 

is engaged in the business of air charter sales and, accordingly, 

ia not exempted under KPB 5.18.200(A)(11).

KPB 5.18.400(B) provides:

The place of delivery of goods or services is
the place of caie. Sellers of services Which
lack a definite place of delivery may, upon 
Borough approval, collect the tax based on the 
office location of tne business selling such 
services.

In addition to the 2% Borough sales tax, the City ha* 

levied a sales tax at the rate of 3.5% on all sale*, rent* and

services within the City, unless exempted by law. (HCC 9.16.010).

DECISION
C . 4 L .  I N C . t  rX/t>/a Homer A i r  v .  X a n m l P o n ln a u la  B o ro u g h , m t a l ,  3 H O -9 2 -1 9 9 -C I 
P ag o  2
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The City has adopted the Borough sales tax code by

reference, except the provisions contained in KPB 5.IS.400(B)

relating to the place of sale. HCC 9.16.040 provides:

The place of sale under this chapter 
ahall be the point of origin and/or 
the business location of the 
transaction. The place of sale for 
electrio utility companies, however, 
is the point of delivery to the 
consumer.

Alaska statute 29.45.700(a) provides, in part:

A city in a borough that levies and 
collects area wido sales and use 
taxes may levy sales and use taxes 
on all sources taxed by the borough 
in the manner provided for boroughs,

Homer Air argues that the Borough's definition of place 

of sole (place of delivery) ie inconsistent with the city's 

definition of place of sale (point of origin and/or business 

location of the transaction). In Homer Air's view this 

inconsistency invalidates the ordinance pursuant to the principles 

articulated in C i t y  o f  Homor v. G u n g l, 650 P.2d 396 (Alaska 1982).

The City contends that its coda definition of the place 

of sale does not violate the principle of uniformity because the 

Borough's interpretation of the Borough code coincides precisely 

with the City code. In substance, the City asserts that the 

Borough has authority under KPB 5.18.140(A) to designate the place 

of sale for Homor Air as its office location under KPB 5.18.400(B) 

and, oince it has done so, the collection of tho City tax io not 

violative of AS 29.45.700.

Homer Air maintains that KPB 3.18.400(B) does not

DBCIilZOU
C . 6 L .  I N C . ,  d / b / a  H am er  A i r  v .  X s n a l  P m n sn ttu l*  B o r o u g h ,  a t  a l .  3 H O -9 2 -1 5 9 -C I 
P e g a  3
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require a seller of services which lack a definite place of 

delivery to collect Bales taxes, but rather provides a mechanism 

Whereby sellers of servioos outside the Borough msy collect sales 

taxes upon application and approval by the Borough. Homor Air 

relies on the fact that it has made no such application. This 

interpretation is flawed. The authority to determine the "place 

of delivery" of a good or service does not rest with Homer Air. 

It rsots with the taxing authority which, in this case, ia tha 

Borough.

KPB 5.18.140(A) gives the Borough Mayor authority to 

implement and interpret the ordinance relating to scles and use 

taxea. The Affidavit of Lawrence A. Semmens attached to the 

Borough's opposition establishes that tha Borough taxes the sale 

Of air charter services based on the business location. Utilizing 

that interpretation the Borough has determined that the tax 

location for all of Homer Air's sales is within the City of Homer. 

This is precisely the reGult achieved by application of HCC 

9.16.040.

C i t y  o f Homer v .  G a n g !, s u p r a , requires the City to 

uniformly tax all sourooa taxed by the Borough, in G a n g l the City 

attempted to levy a 5% bed tax (sales tax) on commercial sleeping 

accommodations for the first seven days of occupancy. This tax 

was to be in addition to a 2% saleB tax and a 1% sales tax already 

levied by the Borough and the City respectively. The Alaska 

Supreme Court ruled that this was a selective tax, rejecting the 

City'a argument that it wao a permissible tax because the Borough

DSCZIZOX
Cm S L .  THCm, d /b /a  H om ar  JLLr v .  X e n a i  P o n ln o u la  B o r o u g h , a t  S i .  3 H O -9 2 -1 5 9 -C I 
P c g o  4
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vfts than taxing tha eama source. The court hald that the 

difference in rate made it a selective tax ainca it cloarly 

imposed a burden on one transaction that was not i#'poaed on other 

transactions. This case requires a City to uniformly tax all 

flouraes taxed by the Borough.

The City taxing ordinance in this case does not run 

afoul of tha principles articulated in G an q l. The City is 

uniformly taxing all sources taxed by the Borough.

For the foregoing reasons plaintiff's Motion for Summary 

Judgment on this basis ie DENIED.

rra-eiaptign by federal Lr.it

Homer Air contendc that 49 U.S.C. S 1513(a) pre-empts 

tha Borough'a and City's authority to levy a ea la s tax on tha 

carriage of passengers by an air charter service.

Sections (a) and (b) of 49 U.S.C. 5 1513 read, in thair 

pertinent part, as follows:

(a) No State (or political subdivision thereof 
. . .) shall levy or collect a tax, foe, hoad 
charge, or other charge, directly or 
indirectly, on parsons travelling in air 
commerce or on the carriage of parson* 
travelling in air commerce or on the sale of 
air transportation or on the gross receipt* 
derived therefrom; except that any (State, 
otc., that has grandfather rights may tax until 
December 31, 1973).

(b) Nothing in this section shall prohibit a 
State (or political subdivision thereof . . .) 
from the levy or collection of taxes other than 
those enumerated in subsection (a) of thifl 
section, including prsporty taxes, net income 
taxes, franchise taxes, »nd sales or use taxes 
on the sale of goods or services; and nothing

d s c z s x o n

C .  t  £ »  I N C . ,  d / b / a  Hoamr A i r  v .  x o r ja l  P a n ln o u la  B o ro u g h , a t  « Jt. 3 H O -9 2 -1 5 9 -C I 
P a g e  5



SENT BY:Xcrox Telecopier 7020 2-15-34 : 4:07PM : 9072763108- 1007 4635480:# 7

V._/

in this section shall prohibit a Stats (or 
political subdivision thereof . . .) owning or 
operating an airport from levying or collect­
ing reasonable rental charges, landing fees, 
and other service charges from aircraft 
operators for tha use of airport facilities.

For the purpose of this decision thie court treats Homer

Air as an intrastate carrier transporting passengers to and from

various locations within the State. The Borot gh and tho City

assert that the collection of a sales tax on passenger revenues is

not prohibited by 49 U.S.C. S 1513.

Tho Borough argues that "§ 1513(a) prohibits State and

local 'head* taxes on airline passengers in addition to the Federal

head tax found in 26 U.S.C. S 4261; while $ 1513(b) authorizes

State and local taxation on air travel, including rales and use

taxes, except for the head tax restrictions found in 5 1313(a)."

(Borough Brief p.10). To support this position the Borough

examines at length two U.S. Supreme Court cases dealing with S

1513; Aloha V. D i r e c t o r  o f  T a x a t i o n , 464 U.S.7 (1983) and W a r d a lr

C anada v .  F l o r i d a  D e p t ,  o f  R e v e n u e , 477 U.S. l (1986).

The Borough summarizes its position as follows;

Taking these two oases together, it is obvious 
that CongreBS intended to allow broad state 
and local taxation of air commerce in $
1513(b), except for the narrow circumstances 
listed in S 1513(a). In addition, tha entire 
purpose of the narrow restrictions in $ 1513(a) 
was to avoid double taxation of air travelers;
5 1513(a) was not intended to prohibit taxation 
of air travel where there is no federal 
taxation, and this view is supported by the 
Supreme Court language found above. -Thus, 
since C. & L. (Homer Air) floes not collect tin 
federal head tax on its passengers, then 5 
1513(a) cannot be applied to prohibit borough 
and city taxation of C. & L.'s goods and

DECISION
C . 4 £ .  Z V C . ,  d / b / »  B onm r M r  v .  K enai. P en .'-n a u la  B o r o u g h ,  o t  a 2 ,  3 H O -92-159-C I
P*0* 6
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servioos.

(Borough Brief at 12-13)

In A lo h a  A i r l i n e s ,  s u p r a two intrastate carriers sought 

refunds for taxes paid under a Hawaii tax on gross income derived 

from the airline business. The Tax Appeal Court of the State o f  

Hawaii rejected the airlines' arguments that the Hawaii tax was 

pre-oapted by Federal Statute and was affirmed by the Hawaii 

Supreme Court. Tha United States Supreme Court, expressing an 

unanimous view, held that Congress had the authority to regulate 

state taxation of air transportation in intrastate commerce, and 

that Hawaii's statute was pre-empted by 49 U.S.C. S 1513(a), 

prohibiting state taxes on the gross receipts derived from tha eala 

of air transportation.

in upholding the groos receipts tax tho Hawaii supreme 

Court looked beyond the plain language of S 1513(a) and concluded 

that Congress' intent \ias to deal with the proliferation of local 

and state head taxes on airline passengers. It reasoned that since 

tha State statute was imposed on air carrier®, as opposed to 

passengers, it did not come within the ambit of § 1513(a)'a 

prohibitions.

The U.S. Supreme Court disagreed sayingi

We cannot agree with Hawaii Supreme Court's 
analysis. First, when a federal statute
unambiguously forbids the States to impose A 
particular kind of tax on on industry affecting 
interstate commerce, courts need not look 
beyond tho plain language of the federal 
statute to determine whether a state statute 
that imposes such a tax is pre-empted. Thus, 
the Hawaii Supremo Court erred in failing to 
give effect to the plain moaning of $ iSl3(a).

SENT BY-'Xcrox Telecopier 7020 : 2-15-04 5 4:Q7PM I 0072763108- 1007 46354801# 8

DECISION
C . £ L .  IN C * , d / b / a  R om or  A i r  v .  K ona i P c n l n e u la  B o r o u g h , e t  t J . 3H O -92«159~C I 
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Seoond, even if the absence of an express 
proscription made it necessary to go beyond 
the plain language of S 1513(a), nothing in the 
legislative history of the ADDA (Airport 
Development Acceleration Act of 1973) suggests 
that Congress intended to limit § 1513(a)'* 
pre-amptive effect to taxes on airline 
passengers or to aavo gross receipt taxes like 
section 239-6. Although Congress passed $
1513(a) to deal primarily with local head taxes 
on airline passengers, the legislative history 
abounds with references to the fact that S 
1513(a) also pre-empts state taxas on the gross 
receipts of airlines . . . .  (Footnotes 
omitted.)

464 U.S. at IS.

In W a r d a l r s u p r a  the U.S. Supreme Court uphold a sales

tax on airline fuel imposed at the site of sala. Chief Justice

Burger wrote a concurring opinion disagreeing with the majority's

reliance on the "dormant Foreign Commeroe Clause" doctrine

indicating that the case should have been decided solely on the

express language of 51513(b).

Chief Justice Burger's commente are instructive;

We subsequently addressed (referring to the 
Aloha Airlines decision, supra) the scope of 
S 1513(a)'s prohibition when confronted with 
Hawaii's etate tax on the groSB income of 
airlines operating within that state.
Reviewing the legislative history, tho Court 
pointed out that § 1513 was enacted out of 
congressional concern that "the proliferation 
of local taxeo burdened interstate air 
transportation." We concluded unanimously that 
Hawaii's tax was expressly pre-empted by the 
plain language of § 1513(a) (citing the "plain 
language" passage from Aloha Airlines eat forth 
above).

In the course of our discussion Of $ 1513(a) 
we addressed the Hawaii Supreme Court’s 
"professed confusion over the 'paradox' botween 
5 1513(a) 'e prohibition on certain state taxes

BSCXBXON
C.  £  L .  I N C . ,  d / b / a  f lam er A i r  v .  K e n a i  P e n i n s u la  B o r o u g h , a t  e l .  JH O -92-159-C X  
Page 6
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on air transportation and S 1513(b)•* rsserva- 
tlon of tha State®1 primary sources of 
revenue, such as property tattoo, net income 
taxes, franchise taxes and sales or use 
taxes.*' Our resolution of this "paradox" ie 
enlightening;

We find no paradox between S 1513(a) 
and 5 1513(b). Section 1513(a) pre­
empts a limited number of state 
taxes including gross receipts taxes 
imposed on the sale of air 
transportation or the carriage of 
persons travelling in air commerce.
§ 1513(b) clarifios Congress' view 
that the States are still free to 
impose on airlines and air carriers 
"taxes othar than those enumerated 
in subsection (a)," such as proporty 
taxes, net income taxes, ana 
franchise taxes. While neither the 
statute nor its legislative history 
explains exactly why Congress chose 
to distinguish between nross 
receipts taxes imposed on ai. n^s 
and the taxes reserved in § 1513(b), 
the statute ie quite clear that 
Congress chose to make the 
distinction, and the courts arc 
obliged to honor this congressional 
choice."

Careful review of the legislative history 
indicates that it is not entirely silent as to 
why Congress chose to make this particular 
distinction. The Senate's first proposal to 
limit state taxation would hava prohibited any 
state tax - direct or indirect - on air trans­
portation. The States, however, complained 
loudly at the hearings that this sweeping
?rovision would prohibit evan unobjectionable 
axec such as landing fees, fuel taxes, and 
Bales taxes on food provided to airline 
passengers. This broad interpretation was 
eupported by officials from the Civil 
Aeronautics Board and the Federal Aviation 
Administration, who objected to any such broad 
prohibition because it would deprive local 
governments of funds necessary for maintenance 
of airport. in reply, members of Congress 
assured these officials that the prohibition 
was intended to apply only to "head taxes" and

DECISION
C . t  L .  I N C . ,  ifjh/n 0 M * r  A i r  v .  JT«na.< t c / i i n a u l a  B o ro u g h ,  e t  a l .  3 R 0 - 9 2 - 1 5 9 -C I  
Page 9
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tha like, and that eome clarification of the 
bill’s intent would bo in order. The final 
bill enacting $ 1313 therefore appears to be 
a compromise following careful consideration 
by Congress as to the permissible scope of 
state taxation in the area of air commerce.
(Citations omitted), 477 U.S. at 14-15.

Section 1513(a) restricts state and local taxation in

four situations: (1) on persons travelling in air commerce, (2)

on the carriage of persons travelling in air commerce, (3) on tho

sale of air transportation, and (4) on the groes rocsipts derived

from the sale of air transportation.

Air Transportation "means interstate, overseas, or

foreign air transportation or the transportation of mail by

aircraft." (49 II.s.C. App. § 1301(10)).

Homer Air has not set forth facts sufficient to show that

it is engaged in the sale of air transportation.

Air Commerce "meanc interstate, overseas, or foreign air

commerce or tho transportation of mail by aircraft or any operation

or navigation of aircraft within the limits of any Federal airway

or any operation or navigation of aircraft which directly affects,

or which may endanger safety in interstate, overseas, or foreign

air commerce." (49 U.S.C. 5 1301(4)).

Homer Air has submitted the Affidavit of Larry Thompson

dated July 31, 1992 stating that "the vast majority of Homer Air

flights are flown within federal air space." Mr. Thompson’s

affidavit, however, io not sufficient to meet Homer Air's burden

in this case. The "air commerce" definition set forth above

requires "any operation or navigation of aircraft within the limits

DECIS ION
C. £ L. IN C ., d/b/a Homor A ir v. Xontti Paniniulm Borough, *t *1. 3HO-92-159-CX 
P*g® 10
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of any Fedora1 airway”.

Federal airway "means a portion of the navigable 

airspace of tha United States designated by th® Secretary of 

Transportation as a Federal airway." (49 U.S.C. App. S 1301(21)).

Thus, if Homer Air can make a showing that it is engaged 

in "air commerce” by virtue of the fact it operates within "Federal 

airways" S 1513(a) will bar the collection of Borough and/or City 

sales taxes as a rceult of Federal pre-emption. Thus far, Homer 

Air has failed to meet that burden.

The Borough and City also argue that local sales taxes 

on passenger air travel are permissible under § 1513(b). That 

section permits state and local governments to levy and collect

'•sales or use taxes on the sale of goods or services.” It does not

follow, however, that goods and services as used in thie section

include revenue from passenger air travel. To adopt such an

interpretation would emasculate S 1513(a). To prevent the statute 

from being 3elf-contradictory the term "sales of goods or services” 

cannot logically include sales or air transportation or sales 

directly connected with the carriage of persons in air commerce. 

Deaioions of other courts adopt this interpretation, So® for 

example: S t a t e  o f  A r i s o n a  v. C o c h lso  A i r l i n e s ,  626 P.2d 596

(Arizona App. 1981) invalidating a transaction privileged tax On 

the transportation of persons; W a r d a lr ,  s u p r a , validating a sale® 

tax on aviation fuel; Air Jamaica Ltd. v .  S t a t e  D e p t ,  o f  R e v e n u e ,  

374 S. 2d 575 (Florida App. 1979) validating a sales tax on 

prepackaged meals, and; Allegheny Airlines, Inc. v. C i t y  o f

DSeZ flXOK
C. 6 t .  IN C ., d/b/a Homac A ir  v . Kenai Peninsula Borough, at a l .  3HO-92-159-CX 
Page 11
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P h l l a d o l p h i a , 309 A.2d 157 (PA. 1973) finding a Phi1Melphia head

tax on air passengers pre-empted.

Civil Rule 56(d) provides in its pertinent part:

If on motion under this rule judgment is not 
rendered upon the whole case or for all the 
relief asked and a trial is necessary, the 
court at the hearing of the motion, by 
examining the pleadings and tho evidence before 
it and by interrogating counsel, ehall, if 
practical ascertain what material fact exists 
without substantial controversy and what 
material facta are actually and in good faith 
controverted. It shall thereupon make an order 
specifying the facte that appear without 
substantial controversy, including tha extent 
to whioh the amount of damages or other relief 
is not in controversy, and directing such 
further proceedings in the action as are just

The court makes the following findings to assist the 

parties in the future litigation of this case:'

1. Homer Air 1b an intrastate air carrier;

2. The sales taxes in question are not exempt under 49 

U.S.C. S 1513(b) and;

3. If Homer Air can establish that its passengers are 

"travelling in air commerce" § 1513(a) pre-empts the Borough and 

City's sales tax ordinance.

Finally, it is appropriate to note that the court's 

analysis in this decision io limited solely to tho carriage of 

persons. Homer Air has not asked tho court to address the question 

of freight. The court notes In passing that the doctrine of pre­

emption is one that is generally limited by specific legislation. 

Sfiction 1513 as- enacted relates only to the carriage of "persons" 

and, accordingly, doe6 not prohibit. sales taxes on the

Dcexsxov
C . i  £>. I R C . i  <l/b/& H om er A i r  v .  K e n a i  P e n i n o u la  B o r o u g h , oL  m l ,  JH O -9 2 -1 5 9 -C I 
Pag* 12
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transportation of freight.

For tho foregoing reasons plaintiff's Motion for Partial

Summary Judgment is DENIED WITHOUT PREJUDICE to mako an affirmative 

showing that Homer Air is engaged in "air commerce.1,1

xThia decision vaa dictated on May 1 & 2, 1993. It was typed 
in draft form sometime during the week of May 3, 1993. On May 6, 
1993 Plaintiff submitted a pleading entitled "Supplemental 
Memorandum in support of Motion for Summary Judgment". On tho 
evening of May li, 1993 tho undersigned "cleaned up" the draft 
version of this decision. All changes made related to fora, not 
substance. The court doee not consider Plaintiff's "supplemental 
Memorandum" properly submitted bocauee it does not contain true 
supplemental authority. In reality, the materials presented were 
available at the time Plaintiff’s original motion was filed; as 
such, they cannot be considered in rendering this decision.

DATED at Kenai, Alaska this 11th day of May, 1993
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to the search. U.S. v. Edwards, C.A.Mais.i979l " f  • 
602 F.2d 458. : -.3

This chapter in no way expanded tniditioMif^!, 
common-Itw authority of carricra to dpen'!,and'W’

, inspect packages and in fact, it seems to .limltK.'r 
carriers’ authority by permitting inspectiou only w ’
. after Bhipper has been notified that carrier might'tv 
open the shipment and, thus, statute did.not,'.1 
operate as federal grant of power to curriers which' 
might tu r their ronduct into government activity. '̂ 
U.S. v. Rodriguez, C.A.Mich.1979, 596 F.2d 169,'c," '

. -cuiiy -
Nondiscriminatory searches of passengen and 3 

their canyon luggage is mandated by this section tv. 
and section 1356 of this title and regulations if!• 
promulgated pursuant to those sections, but'refjU' 1 
quiremenls of search implicit in those sections and 
regulations must compoit with reasonableness re-1 
quirement of U.S.C.A. Const.Amend. 4. Com. v.1',- 
Vecchione, rn.Super.1984, 476 A.2d 403.
Absent any indication that airline agent's ednj,.;J 

duct, in opening packages and discovering man- 
juana, was airued at discovering weapons, explo-jji; 
sives or other destructive substances, such «earcij;l»j •' 
by agent had not been made pursuant to this; 
subchapter, and, thus, the search could not.be,V*"; 
considered, a "governmental activity" subject -"tVfej ■ 
constitutional prohibitions or unressonsblc'St-y 
searches and seizures on theory that this subchap- «h*V' 
ter was involved. Snyder v. State,' Alaska 1978!
585 P.2d 229. ;

7. Negligence ............... ’

In absence of showing of arbitrariness, airline'tpV. 
was not negligent in failing to obtain mformation^fiV 
neces.iary to make decision as to whether to IraniyK. 
port plaintiff, who had undiagnosed illness,- and ! S . \  

who was paralyzed from waist down. Adamsons*®!, 
v. American Airlines, Inc., 1982. 444 N.R2d 7lf;yjj 
58 N.Y.2d ’42, 457 N.Y.S.2d 771, reargumenlm- 
denicd 447 N.E.26 89. v50 N.Y.2d 97l,l!460j|}fc 
N.Y.S,2d 1029, certiorari denied 103 S . a 3 H i i f ; ! j 
463 U.S. 1209, 77 LEd.2d 1390. " "  * S $ j m  |

• •_j discretion in refusmg 
to transport plaintiff from Haiti to New Yark,/$'

a p p e n d i x  „ 49 App. § 1513

8. Discretion 
Airline did not abuse its
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(jmniuii irom iiaiu to New York,/';?' 
where airline saw passenger for Tint time three w:y 
quarters of an hour before departure time, it wu Vv- 
obvious that she was very ill. illi > wis undiag- 
nosed, possibility of infectious ongin nsd not been r.jj. 
ruled out, her legs were paralyzed, no special ; :>L 
preparations, o*her than wheelchair, or any modi- 
fication of seats, had been rasde or requested to rtf 
accommodate her, she was traveling alone, and .Hj) 
there was no way of knowing what assistance she Ml 
might need in course of proposed three-hour fe, 
flight, much of it over ocean. Adamsons ,v. Tjt:' 
American Airlines, Inc., 1982, 444 N.E2d 21, 58 ’•if 
N.Y.2d 42, 457 N.Y.S.2d 771, reargument denied ’,;■■ 
447 N.E.2d 89, 58 N.Y.2d 971, 460 N.Y.S.2d •; 
1029, certiorari denied 103 S.Ct. 3540, 463 U.S.
1209, 77 LEd.2d 1390.
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} 1512., State or subdivision income tax on compensation paid to interstate air 
■ carrier employees • , •> ■■■

(a) Comprnrstlon auhject to Income ttsx lavra of State or lubdlvislon; requirementi respect-
"Ing applicability , , ., '

No part of the ccmpensDtion paid by an air carrier to an employee who performs 
his regularly assigned duties as such an employee on an aircraft in more than one 
State, shall be subject to the income tax Ibwb of any State or subdivision thereof 
other than the State or subdivision thereof of such employee's residence and the 
State or subdivision thereof in which such employee earns more than 50 per centum 
of the compensation paid by the carrier to such employee.

(b) State or subdivision where employee deemed to have earned 60 per centum of compcnsa-
tlon .. ;. • ; ; , . . t

For the purposes of subsection (a) of this section, an employee shall be deemed to 
have earned 50 per centum of his compensation in any State or subdivision in which 
his scheduled flight time in Buch State or subdivision is more than 50 per cer.tum of 
his total scheduled flight time in the calendar year while so employed.

(c) Definitions
For the purposes of this Bcction the term "State” also means the District of 

Columbia and any of the possessions of the United States; and the term "compensa­
tion” shall mean all moneys received for services rendered by the employee in the 
performance of his duties and shall include wages and salary.. 1 ,/ t ,.
(As amended Pub.L 96-193, Title IV, } 402, Feb. 18, 1980, 94 Stat. 57.) •

, . HISTORICAL AND STATUTORY NOTES ' ”  ' * '
1980 Amendment  .................  "  " *  Subaec, (c), Pub.L'96-15. struck out applies-
Subsec. (a). Pub.L 96-193 substituted provi- bUity of definition under lubaec. (a) of this rcc-

sions relating to applicability of Income tax laws '•'■tioa. ‘ ’ •* 1 • " i !  '
of any State or subdivision on compensation oaid y -•.<1. v  ■/> - V
to interstate air carrier employees, for provision, . Leglilative History • ..............   ,■
relating to requirements resperting State or subdi­
vision income tax withholding on compensation 
paid to interstate air carrier employees. •
Subsec. (b). Pub.L 96-193 reenacted provi­

sions without change. • ; «..! ■

No SEatMoFpouacaP subdivision thereof, including the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, the District of Columbia, the territories or posses­
sions of the United States or political agencies of two or more States) shall levy or 
collect a tax, fee, head charge, or other charge, directly or indirectly, on persons 
traveling in air commerce or on the carriage of persons traveling in air commerce or 
on the Bale of air transportation or on the gross receipts derived therefrom; except 
as provided in subsection (c) of this section and except that any State (or political 
subdivision thereof, including tho Commonwealth of Puerto Rico, the Virgin Islands, 
Gusm, the District of Columbia, the territories or possessions of the United States or 
political agencies of two or more States) which levied a tax, fee, heed charge, or 
other charge, directly or indirectly, on persona traveling in air commerce or on the 
carriago of persons traveling in air commerce or on the sale of air transportation or 
on the gross receipt* derived therefrom prior to May 21,1970, Bhall be exempt from 
the provisions of this subsection until December 81, 1973.

Except"as phovWSJIlf IffMKfflMt (d) of this section, nothing in this section shall 
prohibit a State (or political subdivision thereof, including the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, the District of Columbia, the territories or 
possessions of the United States or political agencies of two or more States) from tire 
levy or collection of taxes other than those enumerated in subsection (n) of this 

See 1903 Special Pamphlet tor Partially Revlted Title 40
319

” For legislative'history sail purpose ‘of Pub.L. 
96-193, see 1980 U.S.Code Cong, and Adm.Ncws,
p. 89. —  ., . -ii

■ I- •.? ■

m m



Bection, including property taxes, not income taxes, franchise taxes, and sales or usgj > 
taxes on the sole of goods or services; and nothing in this section shnll prohibit a v. 
State (or political subdivision thereof, including the Commonwealth of Puerto Rico, ] ' )  
the'Virgin Islands, Guam, the District of Columbia, the territories or possessions of ,y. 
the United States or political agencies of two or more States) owning or operating an 
airport from levying or collecting reasonable rental charges, landing fees, and other jir- 
service charges from aircraft operators fo r the use of airport facilities. ' . ' • >i*i v '

' ' ’ -v •’ ,
[Seen , in  volume fo r  text o f  (e)J '

(d) Acta which unrenaonal' l / burden and discriminate against Interstate commerce; dcflnl- ■ 
lions ' . f

(1) The following acts unreasonably burden and discriminate against interstate 
commerce and a State, subdivision of a State, or authority acting for a State or •< 
subdivision of a State may not do any of them: ,• ; ...... -

(A) assess air carrier transportation property at a value that has a higher f 
ratio to the true market value of the air carrier transportation property than the 
ratio that the assessed value of other commercial and industrial property of the 
same type in the same assessment jurisdiction has to the true market Yalue of 
the other commercial and industrial property; ' 1

(B) levy or collect a tax on an assessment that may not be made under 
Bubparagraph (A) of this paragraph; or • • ; / ) ;.
(C) levy or collect an ad valorem property tax oh air carrier transportation . 

property at a tax rate that exceeds the tax rate applicable to commercial and t -  

industrial property in the same assessment jurisdiction. - ..,•■ . ; . . . t / )̂ y/i

(2) In this subsect i on— / / . . .  V .,., ’’ V
, ... (A) "assessment”  means valuation for a property tax levied by a taxing 
»•- difltrict;, •• ..;’4 j-.is.uv.., ;n.,. ...

(B) “ assessment jurisdiction" means a geographical area in a State used in:)!, 
determining the assessed value of property fo r ad valorem taxation; i ,.v u.-t>
(C) “ air carrier transportation property” means property, .as defined by the i ry 

j . . . Civil Aeronautics Board, owned or used by,an air carrier providing air. transport 
,?iv t a t i o n ; • .■«•:i •.?/ r j ’.-jj? •

. (D) "commercial and industrial property’-1 means property, other than trara'-:|:. 
portation property and land used primarily for agricultural purposes or timber 
growing, devoted to a commercial or industrial use and subject to a property ta x ;iy 
le v y ; 'a n d '• ••■ ' ••' 1 ------ : > '• s'vis-tnnfla t is  - r . v h t n u s t  p i u s

(E) "State’.' shall inch de'. the Commonwealth of Puerto; Rico, the V irgin '^ 'nlnnJn flimm tUn I n n nf fViA t o wvi t nwinn ~r\ >• nnononm'onn r\ f tVio

49 App. §1513 TRANSPORTATION j£

/apply to ahy^L 
airport and aeronautical purposes,') "'.V,'V' ,

(e) Authority for Imposition of passenger facility charges v'"J" • :r;! i
.••••• . , is • i . - no
(1 )In general /-„■ ; ;.r .... „• ,, ^ , ; >t... . "t,
' '•'•‘ Subject to the provisions of thi3 subsection’, the Sv .rotary may grant a public 
agency which controls a commercial service airport authority to impose a fee of 
$1.00, $2.00, or $3.00 for each paying passenger of an air carrier enplaned a t i* 

v ': such airport to finance 'eligible airport-related projects to be carried out in 
. connection with such airport or any other airport which such agency controls: 

For purposes of this subsection, financing an eligible 'airport-related project 
includes making payments for debt service on bonds and other indebtedness 
incurred to carry out such project. * ■» u' t , •«. vfc . • • * J
(2) Use of revenue* and relationship between fees and revenues

The Secretary may grant a public agency which controls a commercial service 
airport authority to impose a fee under this subsection to finance specific 
projects only if the Secretary finds, on the basis of an application submitted for 
such authority—
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— — BBS.-:

'•V'fliT
• ty taxes, net income taxes, franchise taxeB, and Bales or'us^T
ids or services; and nothing in this section shall prohibit a v:
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rcraft operators fo r the use of airport facilities.

\ r> i» * x I •.1 * * • i  h  ■ ;V‘. i .txiSiWW1,
[See m ain  volume fo r  text o f  (c)]
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iv.'i j
; '■ * ‘‘ "'J • < :.t
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essed value of property for ad valorem taxation; •.
ransportation property”  means property, as defined byY tM jij 
jard, owned or used by an air carrier providing air tra n s p o r t1

*«»•.’.•••?* •; .'x i'^YbW m
and industrial property',’ means property, other than traSs-l 
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a commercial or industrial use and subject to a property ’taXjM,-,

include the Commonwealth o f Puerto Rico, the Virgu^$|- 
District of Columbia, the territories or posBcssions'of thHe i/i- 
lolitical agencies o f two or more States. \ \  r.KlSSw

all not apply to any in lieu tax which is wholly utilized for Yii 
purposes.' ‘.............. ..... .. M *”  ?    ’ ........

n of paaiienger facility charges ’ ’ •
. i . u  -I.. .• - .. . . - j 'no®'.

i:tw r.f.v.i»- »:n: .-• i-.itif^J tre
visions o f this subsection, tho Secretary may grant a public Y-V 
'Is a commercial service' airport authority to impose a fee «f w*
0 fo r each paying passenger o f an air carrier enplaned at 
rnce eligible airporti related projects to be carried out .'in ] V
1 airport or any other airport which such agency controls'. >  
.s subsection, financing an eligible airport-related pro ject'^ 
.-ments for debt service on bondB and other indebtedness^ 
t such project f  'Yj-.rt?

d relationship between fee* and revenue* ‘.7 v.t

! grant a public agency which controls a commercial service y 
impose a fee under this subsection to finance specific . 

Secretary finds, on the basis o f an application submitted fo r
■ : ■ ■ -• .•*. 1*
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(A) that the amount and duration of the proposed fee w ill result in 
revenues (including interest and other returns on such revenues) which do 
not exceed amounts necessary to finance the specific projects; and
(B) that each of th - specific projects is an eligible airport-related project 

. which w ill—  . . . ... , ... . ... .
... (I) preserve or enhance capacity, safety, or security of the national
. ’ ’ air transportation system ,,, . , ;t
■ ' • (11) reduce n'oiBe resulting from an airport which is part of such 
'' system, or -••• . . - : i t  . -.j , 7

(111) furnish opportunities for enhanced competition between or
among Bir carriers.

(3) Limitation regarding passenger* of air carrier* receiving essential air service com­
pensation

I f  a passenger of ah air carrier is being provided air service to an eligible 
point under Bection 1389 of this Appendix for which compensation is being paid 
under such Bection, a public agency which controls any other airport may not 
impose a fee pursuant to this subsection for cnplanement of such passenger 
w ith respect to such air service.

(4) Limitation regarding obligations
No fee may be imposed pursuant to this subsection fo r a project which is not 

approved by the Secretary under this subsection on or before September 30, 
1993, if, during fiscal year 1993, the amount available fo r obligation under 
section 1389 of th i3 title is less than $38,600,000. This limitation on the 
authority to impose a fee shall not apply i f the amount available in fiscal year 
1093 for obligation under section 1389 of this title is less than $38,600,000 as a 
result of sequestration or other general appropriations reductions applied pro­
portionately to appropriations accounts throughout aa appropriations A c t - The 
provisions of this paragraph shall not affect the authority of the Secretary to 
approve the imposition of a fee or the use o f revenues derived from a' fee 

. imposed pursuant to an approval made under this subsection by a public agency 
. which has received an approval to impose a fee under this subsection .prior to 
.. September- SO,.1998,7 regardless :of . whether such fee is being imposed on 
MSeptember. 30,“1993. .• .. v ; i

i  r . t'.'i:;*;•• -.tit:;..? •--ii'lv.s * . cat . i ; j ,  ;v.
. <6) Linkage

The Secretary may not grant a-public agency'authority to impose a fee 
pursuant to this subsection unless the Secretary has—r , *•;. - *.« . ►. .* • ‘y  , < :r'

(A) issued a final rule establishing a program fo r reviewing airport noise 
and access1 restrictions'on operations'of Stage'2 and Stage 3 la irc ra ft 
pursuant to section 2153(a) of this Appendix;- and . s  -.--i . . •
(B ) issued a notice o f proposed rulemaking to consider more', efficient 

• allocation of existing capacity at high density airports under section 9126 of
the Aviation Safety and Capacity Expansion Act o f 1990. .

ri --ill.* .• f • V , W »• * • . . » . • • . • I
. (6) Two cnplanement* ptr trip limitation ) * " " ' ^

Enplaned passengers on whom a fee may be-imposed by a public agency 
pursuant to this subsection include passengers of air carriers originating or 
connecting at the commercial service airport which the agency controls. A fee 

., may not be collected pursuant to this subsection from a passenger w ith respect 
to any enplanement of such passenger, on a one-way trip and on a trip in each 
direction o f a round trip, after the second enplanement fo r which a fee has been 
collected pursuant to this subsection from such passenger.

..... . •;
(7) A ir carrier rate*, fee*, and charges 

(A) Treatment of fee revenue*
Revenues derived from fees collected pursuant to this subsection shall not 

be treated as airport revenues fo r the purpose of establishing a rate, fee, or 
See 1993 Special Pamphlet for Partially Revlaed Title 49
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February 16, 1994

The Honorable Senator Randy Phillips, Chair 
Senate Community & Regional Affairs Committee 
Alaska State Semite 
Capitol Building, Room 103 
Juneau, Alaska 99811

FEB 131993

I.

V  K
/  V  - 
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\ n
Re: Senate Bill 261

Dear Senator Phillips:

Thank you for the opportunity to testify on this legislation. The City and Borough of Juneau 
continues to oppose both the federal legislation limiting the tax base of  local government, and 
state attempts to fill in the gaps in the federal law SB 261 goes well beyond federal law.

If legislation is to pass, the CBJ would appreciate three amendments:

First, on iileasc delete the phrase !T Ij3m the Transportation CS.
The reason for this amendment is that the CBJ is unsure what is intended by "use lax," 
; nd we are concerned about, for example, landing fees.

Second,*
• f p  i; '; , i , •—-

p f o n  page;!* lines 
simuest substituting the phrase1 "ana. M..
and necessity issued bj 
Federal Aviation Act."

„

\nunicipality levying a sales lax," This amendment would exclude from the bill’s 
limitation on municipal ability to tax, certain llights such as the glacier tours conducted 
from Juneau harbor. The CBJ sees these tourist llights as a potentially significant source 
of municipal revenue and would prefer it not to be preempted by slate legislation

Finally, we would like to point out that SB 261 as it now stands goes beyond the federal law 
limiting local governments. Even under the interpretation of  the General Counsel for the U.S.
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Department of  Transportat jn. which seems to bend over backwards to prohibit local taxation -- 
and whose opinion differs from that of Judge Link of the Alaska Superior Court -- taxation of 
intrastate air cargo is permitted by federal law. The present version of SB 261 would go beyond 
the federal limitation and prohibit even intrastate air cargo taxation. (See Page 1, line 13: 
"carriage of individuals or goods for hire.") If the purpose ofSB 261 is to restate the federal law, 
the phrase "or goods" should be dropped.

1 have attached a copy of a 19S6 letter from the U.S. Department of Transportation which sets 
out their understanding of the federal preemption. The last sentence of the letter notes that 
taxation of carriage of property (freight) is not preempted. Note also that the federal law has 
changed since this letter: head taxes are now allowed for purposes of maintaining airports. SB 
261 would prohibit that -  again going beyond federal law. Also attached is a 1984 letter from 
Jana E. McIntyre, an attorney lor the FAA; this .shows that there are differences of opinion among 
lawyers as to the reach of  the federal preemption.

Another concern is the breadth of the language in the bill, page 1. lines 12-13 "or use tax on an 
activity that directly involves the carriage of individuals or goods for hire ..." This language is so 
broad that it might endanger assessment o f  landing fees Landing fees are projected at SS49.000 in 
Juneau next year. Should this legislation be so interpreted, this would be a major loss Airports 
around the state would be impacted.

Again, our preference is no bill: with stale municipal assistance and revenue sharing expected to 
be reduced over the next few years, legislative efforts to reduce the municipal tax base are 
inappropriate.

This bill creates an unfunded mandate. Municipalities provide municipal services to air carriers -- 
police, fire, schools, roads, etc. -  but now will be prohibited by state statute from taxing this 
industry. Other industries may soon follow The CBJ opposes both federal and state unfunded 
mandates.

.gain for the opportunity to comment.

Deputy City Manager

DRP/JWH/mjm
Attachments
cc: Senate Community & Regional Affairs Committee Members
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U.S. D e p a r tm e n t o f 
T ra n s p o r ta t io n

G e n e ra l  C o u n se l 400 Sevemn St.. S.W. 
Wasnmglon D C. 20590

OCT - 3 1986

U U
OCT 0 G 1986

Ms. D. E l i z a b e th  Cuadra 
Rober tson , Monagle, Eastaugh 
Attorneys a t  Law 
Post Off ice  Box 1211 
Juneau, Alaska 99802-1211

P.otsilccn. Mcnaglo £. Gasiaugti, P.C. 
Jursa 'j.

Re: Municipal Taxation of 
A1r Commerce

Dear Ms. Cuadra:

I a p p r e c i a t e  t h e  oppor tun i ty  to  respond t o  y o u r  q u e s t i o n s  t o  the Department 
concerning the  leg i t imacy  of  municipal t a x a t i o n  on a i r l i n e  t i c k e t  s a l e s .  You 
s t a t e  t h a t  your  municipal c l i e n t s  a s s e s s  o r  wish t o  a s s e s s  s a le s  t a x e s  on the  
s a le  o f  t r a n s p o r t a t i o n  by a i r .  I t  i s  my op in ion  t h a t ,  t o  th e  e x t e n t  t h e s e  
o rd inances  t a x  t h e  s a l e  of passenger  t r a n s p o r t a t i o n  by a i r  -  whether 
i n t r a s t a t e ,  i n t e r s t a t e ,  overseas ,  o r  f o r e ig n  t r a n s p o r t a t i o n  -  they a re  
preempted by Section 1113 o f  the  Federa l  Avia t ion  Act o f  1958, as amended (49 
U.S.C. Sec t ion  1513). Sales taxes  on t h e  I n t r a s t a t e  a i r  c a r r i a g e  o f  p ro p e r ty  
a re  p e r m i s s i b l e .

As the  General Counsel explained 1n h i s  December 18,  1985 l e t t e r  t o  Riggs A1r 
S e rv ic e ,  t h e s e  ord inances  would l a r g e l y  f a l l  w i th in  t h e  p l a in  p r o h i b i t i o n s  o f  
Section 1113(a):

"No S ta te  (o r  p o l i t i c a l  s u b d iv i s io n  t h e r e o f . . . )  
sha l l  levy o r  c o l l e c t  a t a x ,  f e e ,  head charge ,  
o r  o th e r  charge,  d i r e c t l y  o r  I n d i r e c t l y ,  on 
persons t r a v e l in g  in  a i r  conmerce o r  on the  
c a r r i a g e  of persons  t r a v e l i n g  1n a i r  conmerce 
o r  on th e  s a l e  of a i r  t r a n s p o r t a t i o n  o r  on th e  
gross  r e c e i p t s  d e r iv ed  t h e r e f r o m . . . "

By t a x in g  th e  a i r  fa re  a t  the  po in t  of  s a l e  t o  the  consumer,  the 
m u n i c i p a l i t i e s  a r e ,  1n e f f e c t ,  t a x in g  "persons  t r a v e l i n g  1n a i r  commerce.* 
Section 1113(a) c l e a r l y  preempts such a t a x .

Congress In te n d e d ,  by inc lud ing  t h i s  p r o v i s io n  in th e  1973 A irpor t  
Development A cce le ra t io n  Act, to  p r e c lu d e  no t  only head t a x e s  but a l s o  t o  
prevent  s t a t e s  o r  m u n ic ip a l i t i e s  from burden ing  i n t e r s t a t e  commerce by 
a s s e s s in g  v a r io u s  o th e r  taxes  on a i r  t r a n s p o r t a t i o n .  }_f

1/ See e s p e c i a l l y  119 Ceng. Rec. P a r t  3,  p .  3349. ( s ta tem en t  of Mr. Cannon,. 
Tnt roducing  S. 38) ;  and 3350 (s ta tem ent  o f  Mr. P ea rson . )

#► 4



Ms. D. E l izabe th  Cuadra (2)

As you no te ,  Congress,  1n Sec t ion  1113(b),  excepted severa l  types  o f  taxes  from 
the  general p r o h i b i t i o n ,  in c lu d in g  as most r e l e v a n t  here  " s a le s  and use  taxes  
on the  sale  o f  goods or  s e r v i c e s . "  However, given th e  language o f  Section 
1113(a),  t h i s  exception hard ly  can be read as  a l lowing  a " s a l e s  tax"  which i s  
imposed, d i r e c t l y  o r  i n d i r e c t l y ,  upon "persons t r a v e l i n g  in a i r  commerce or  on 
the  ca r r iage  of  persons t r a v e l i n g  in a i r  commerce or  on the  s a l e  o f  a i r  
t r a n s p o r t a t i o n . . . . "  Otherwise ,  the  exception  would wholly swallow the  r u l e .  £ /  
Rather ,  we b e l i e v e  Congress Intended in (b) t o  permit  S t a t e s  and m u n i c i p a l i t i e s  
to  maintain t ax es  on the  s a l e  o f  goods and s e r v i c e s  which a re  In c id e n ta l  to  a i r  
t r a n s p o r t a t i ^ , such as the  s a l e  t o  the  a i r l i n e  o f  a v i a t i o n  fue l  o r  o f  food to  
be provided t o  the  a i r l i n e  pa ssenge r .

This view i s  in f u l l  accord  both with Congress ional i n t e n t  and th e  r e s u l t s  
ob ta ined  in co u r t  c a s e s .  The in c lu s io n  of  (b) was in tended  t o  a l low S ta t e s  and 
l o c a l i t i e s  t o  r e t a i n  t r a d i t i o n a l  sources  of revenues ,  and they  had h i s t o r i c a l l y  
imposed sa les  and use t a x es  on goods and s e r v i c e s  supp l ied  1n connec t ion  with 
a i r l i n e  o p e ra t io n s .  £ /  This I n t e r p r e t a t i o n  i s  a l s o  c o n s i s t e n t  w ith  th e  r e s u l t s  
obta ined  1n th e  two cases  most r e l e v a n t  t o  t h e  i s s u e ,  Ai r  Jamaica,  L td .  v.
S ta te  Department of Revenue, 374 So. 2d 575 ( F l a .  App.~~1979), c e r t , den . 392 
So. 2d 1371 (F la .  1980),  which you c i t e ,  and Wardalr Canada v. F lo r id a  
Department of Revenue. 106 S.  C t .  2369, (1986) ,  L. Ed. 2d 1, 14-15 (Burger,
C. J . ,  concurring) (June 18, 1986).  Air  Jamaica found lawful a s a l e s  t a x  on 
packaged meals purchased by a i r l i n e s  and served to  t h e i r  p a s se n g e rs ,  whi le  
Wardair  upheld a S ta t e  s a l e s  tax  on j e t  f u e l .  8oth a re  t a x e s  imposed on 
a i r l i n e s  fo r  goods o r  s e r v i c e s  In c id e n t a l  t o  t h e i r  p rov is ion  of  a i r  
t r a n s p o r t a t i o n .

Accordingly,  in response t o  the  s p e c i f i c  s i t u a t i o n s  you r a i s e d  in your  l e t t e r  
o f  February 20 th ,  local  s a l e s  t a x e s  would not be p e rm is s ib le  with  rega rd  to  
(a) s ig h tse e in g  to u r s  by h e l i c o p t e r  o r  l i g h t  p lane ;  (b) a i r  t a x i  o r  c h a r t e r  
f i s h i n g  t r i p s ;  (c)  nonscheduled a i r  t a x i  o p e r a to r s ;  (d) scheduled I n t e r s t a t e  
commuter a i r l i n e  t r i p s ,  r e g a r d l e s s  of  the  p a s s e n g e r ' s  u l t im a te  d e s t i n a t i o n ;  and
(e) a i r l i n e  t i c k e t s  s o ld ,  r e g a r d l e s s  of the  p a s s e n g e r ' s  r o u t i n g .  This i s  
because the preemption ex tends  t o  a l l  c a r r i e r s  r e g u la ted  by the  FAA ( inc lud ing  
h e l i c o p t e r s ,  e t c . )  as well  as t o  a l l  passenger  t r a n s p o r t a t i o n  invo lv ing  a i r  
commerce.

2 J  See a lso S t a t e  v. Cochise A i r l i n e s , 626 P . 2d. 596, 601 (A r iz .  App.,  1981), 
observing t h a t  the  " sa le s  t a x es  r e f e r r e d  t o  1n [§1113(b)]  on the  s a l e s  o f  goods 
and serv ices  cannot l o g i c a l l y  Inc lude  s a l e s  o f  a i r  t r a n s p o r t a t i o n  o r  s a l e s  
d i r e c t l y  connected with th e  c a r r i a g e  of  persons in a i r  commerce. I f  [§1113] 
were i n t e r p r e t e d  o th e r w i s e ,  i t  would be s e l f - c o n t r a d i c t o r y . "

3 /  See Hearings on H.R. 2337 e t  a l . before  th e  Subcommittee on T ran sp o r ta t io n  
and Aeronautics of the  House Committee on I n t e r s t a t e  and Foreign Commerce, 92d 
Cong. 2d Sess.  a t  91 (1972) .  Compare H.R. 2337, 92d Cong. 1s t  Sess .  (1.971) and
S. 3611, 92d Cong. 2d S e s s .  (1972),  which,  w i thout  any e x ce p t io n s ,  p r o h ib i t e d  
S t a t e  o r  local  t a x e s ,  f e e s ,  e t c .  on th e  c a r r i a g e  of persons 1n a i r  
t r a n s p o r t a t i o n , with Pub. L. 93-44, 93d Cong. 1 s t  Sess .  §7 (1973) as u l t i m a t e l y  
e n ac te d .



Ms. D, Elizabeth Cuadra (3)

With regard to the transportation of property by air, however, I believe 
Section 1113 preempts state or local sales taxes on Interstate air 
transportation only. The operative statutory provision p-ecludes a “tax...on 
the sale of air transportation”. This excludes taxes on the sale of Intrastate 
air transport of property, cf. 49 U.S.C. § 1301(10). Accordingly, to the 
extent the municipal ordinances assess sales taxes on the Intrastate 
transportation by air of property, they are not preempted by Section 1113. 4/

Sincerely,

Rosalind Knapp 
Deputy General Counsel

£/ Accord, State v. Cochise Airlines, supra at 601.
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P.O. Box 1211
Juneau, Alaska 998027-

Dear Ms. Quadrat

As we agreed on the telephone on April 11, 1984, I an enclosing 
a copy of an. opinion I wrote to tha Virgin Islands Port 
Authority interpreting 49 U.S.C. 1513 and a copy of the Guam 
District Court's opinion in Island Aviation, Inc. v. Guam 
Airport Authority'.- Although both of these deal with ahead 
charges," the analysis contained therein is applicable to sales 
taxes as well.

As a general matter, it appears that a municipal sales tax on 
goods and services that i& collected as a percentage of revenue 
probably would be permitted under Section 1513(b) if the cost 
of the tax is included in the price of the ticket and if the 
proceeds of the tax are not used to finance airport development 
that would be eligible for Federal financial assistance from 
the Airport and Airway Trust Fund. This interpretation is 
based largely upon the legislative history of Sections 1513(a) 
and *>>). I am enclosing some relevant portions of this 
legislative history. Since the scope of the Sec. 1513(a) 
prohibition of taxes on the sale of air transportation and the 
scope of the 1513(b) allowance of sales taxes on goods or 
services are unclear from the face of the statute, it i3 
appropriate to examine the legislative history of this section 
in answering your question.

You also asked whether imposition of the sales tax on tickets 
for flights crossing international boundaries would be 
permitted. I do not believe that the international nature of 
the flight would require a different result under Section 1513 
than occurs for sales taxes collected from domestic flights. 
Such taxes may, however, be subject to restrictions other than 
those contained in the Federal Aviation Act.

APR 2 0 1334
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I hope you find these comments helpful. Please contact me or 
Len Ceruzzi if you have any further questions. I have also 
sent a copy of this response to Don Boberick, the FAA Regional 
Counsel for Alaska, if you prefer, you may contact him in 
Anchorage ((907) 271-5269) for further assistance.

Len Ceruzzi sends his best wishes.

Sincerely,

Jana E. McIntyre 
Attorney
Airports & Environmental 
Law Branch
Office of the Chief Counsel

Enclosures


