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THAT IS NOT HAPPENING UNDER THE CURRENT LAW. BUT
THIS GRIDLOCK IS NOT CAUSED BY THE CURRENT LAW,; IT IS
CAUSED BY THE OIL AND GAS AUDIT DIVISION IN THE
DEPARTMENT OF REVENUE ISSUING ASSESSMENTS THAT
ARE TOTALLY INCONSISTENT WITH THE PLAIN MEANING OF
THE TAX LAW. DON'T CHANGE THE LAW, CHANGE THE
PRACTICE. AS THE HEARING EXAMINER SAID IN HIS OPINION
ON OUR 1978 INCOME TAX FORMAL CONFERENCE DECISION,
WHICH WAS ADOPTED BY THE COMMISSIONER OF REVENUE
ON APRIL 9 OF LAST YEAR AND IQUOTE: "THE DIVISION'S
POSITION OF NOT USING AVAILABLE MARKET DATA,
WHETHER FOR ANS OR OTHER TRANSACTIONS WHICH ARE
EVIDENCE OF THE VALUE OF ANS IN THE MARKET, IS

DISCONCERTING", END QUOTE.

IF THIS BILL BECOMES LAW, WE WILL HAVE MORE ISSUES
LIKE THIS, NOT FEWER. WE WILL HAVE LONGER PERIODS
BEFORE RESOLUTION, NOT SHORTER. WE WILL BOTH HAVE
TO UTILIZE MORE OF OUR MANPOWER AND FINANCIAL
RESOURCES RESOLVING THESE ASSESSMENTS, NOT LESS.
AS | HAVE SAID BEFORE AND IWILL SAY IT AGAIN .... THAT
IS NOT RIGHT .... DON'T PROMOTE TAX GRIDLOCK. TAKE A

STEP TO END IT. REJECT SB 377.

THANK YOU FOR ALLOWING ME THIS OPPORTUNITY TO
EXPRESS EXXON'S VIEWS ON THIS BILL. IWOULD BE GLAD

TO ANSWER ANY QUESTIONS YOU MAY HAVE.



%

AR R

APRIL7,1804

Good afternoon. Mr. Chairman and members of the committee. My name te Paul
Wesselte, |am the Director of Tax for BP Exploration (Alaska), Inc. and Jam
hero today representing (ho Alaska OH end Gas Association (AOGA) to Offer
soma brief comments on tha testimony offered by former Attorney General
Ghfifila Cole and Department of Revenue Commissioner Darrel Rexwinkei m the
March 22,1534 hearing on Senate Bill 185.  Thank you for giving AOGA tha
opportunity to testify hefore you today.

AOGA, as you may know, te a trade association whoso eighteen member
companies accost for the majority of tha oil and gas exploration, production,
transportation and marketing activities in Alaska Let ma ray far th© record
again, that AOGA strongly opposes Senate am 185. Senate Bill 185 woukJ
represent bad tax policy for the state of Ate&fca, it would set terrible precedent,
wh!l» provoking more litigation than itwould resolve. It not only singles out the
oil and gas industry, it sends a very hostile message about Alaska, not only to
the managements cfthe companieswho are alr&ady here, but also to those who
might bo thinking about investing In Alaska.

Mr. Cole has stated repeatedly that what te being proposed before you in Senate
ftiii 135 Is not unlike the StStUlfi of limitations provisions found In many of the
Lower48 state* and in particular Toxas, Thatis simply nottrue,

According to our research, wo have not found a single state with sperifle
language that pe”:"?!s that of Senate Bill 185. The Texas statutes provide In
section 111.207(b) that when s taxpayer flies a protest against an asadssment,
the statute of limitations te tolled only for the amount of taxes In issue. The
Texas statutes do not have specific language addressing the Increase Of
assessments during the taxpayer's protest 0f assessments.  Moreover, it has
been our members' experience in the Lower 48 that onca a state has made a



determination of a taxpayer's tax liability, generally there is no increase in the
assessment Itis either oustainod oremended Infavor of the taxpayer.

And not ore of those states has ever retroactively amended their statute of
limitation* provisions. ~ Those states realize, S3 we and others have tried to

>explain to you, that such a retroactive amendment would likely ba
unconstitutional, Those states recognize the need for a tax assessment find
©Direction period to end, to allow taxpayers and tte state to move on from one
tax yearto another. To in effect show certainty with their taxing system. To
shew tax stability.

Mr. Cole also testified before this ecmmitte© that tfv only reason oil and ge$
taxpayers would oppose Senate BHi 1** fs because it affects their bottom lines.
That is simply not true. Senate Bill 185 represents bad tax policy which would
not only create a very unstable and unfair tax regime In Alaska but would also
destroy Alaska's attractiveness for foture Investments.  Investors will be
unwitting to spend their score© investment dollars In Alaska when the tax rules
applicable at the time of the Investment could be retroactively changed many
years in tho future. Let me give you a hypothetical example of a typical of! and
gas aucfit experience.

A taxpayer fifes Its tax return on June 15, 1931, On -teno 10, 1984, the
Department of Revenue requests the taxpayer to extend the soon to expire
three-year statute of limitations to June 15, 1986. The taxpayer agrees to
extend tha statute.  On June-13, 1983, the Department of Revenue issues a
notice of assessment for §4 minion. The taxpayer files an appeal to the
assessment and raqu&sta an Informal hearing.

Prior to that hearing, the Department of Revenue, in October of 1987. Issues yet
another assessment - on a brand new Issue. The taxpayer fifes an appsat and
requests a hearing on that issue. The Department of Revenue holds an Informal
ﬁonference and affirms the assessments. The taxpayer then requests a formal
earing.

In Deoemberof 1988. the Department decide* It Is still not through Inventing new
theories for the past, issues yet another assessment of $3 million on two brand

a
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new Claims. The taxpayer oojects to the new dalms and files yet another
appeal. Jn1090, the Departme.it of Revenue retaliates by increasing its earlier
assessments on a new previously undisclosed theory, The taxpayer objects. In
December cf that y$*r, tho Department of Revenue issues yet anotlw
assessment « increasing the earlier claims under yet another new theory. The
taxpayer objects and is forced to tile another request for a hearing. Thus, the
>taxpayer, in 1991, & being forced to defend against five separata tax
assessments raised by the Department of Revenue for the taxpayers single
1580 tax return as much as ten years after the original return was filed.

The hypothetical | have Just palmed for you may sound a little exaggerated. But
we have chocked with our member compa rtes and have been informed that
more than one of them have actual audit situations Whose facts are essentially
equal to or worse than the hypothetical | have just discussed, The taxpayers
are forced to expend substantial resources challenging me Department's higher
assessments based on misquided thsorte* dreamsd up by tho Department
many, many y®are after the tax return is fifed. This type of never-ending auditing
is what the Department c? Revcm-s hopes Senate Bill 1S5 wifi aRowthem to do.
Is this tha type of tax stability and fairness that Alaska wants to promote to
encourage new investments - both from the oil and gas competes her© in the
state and from other potential investors thinking about investing :.i Alaska for tha
first time?

Testimony has also been pressed before this committee that Senate BIB 185 ..
needed in order to accelerate the audit process and prevent the lengthy,
protracted litigation over oil and gas tax assessments. That Senate Bill 165
would provide more incentive for the settlement of current oil end tax disputes.
That also is simply nottrue. Since the very beginning ofoil and gas production
in Alaska, it has been the general prattles of the oil and gas taxpayer* to agree
to extend tho three year otsstut® of limitation under which the Department'of
Revuxia can Issue tax assessments whenever the Department of Revenue
would ask for them.

WKh respect to the collection cf any taxes owing, the Department of Revenue
controls the pseo of tho tcx appeals process within Hs Department.  Under the
Departnjenrs own regulation*, 15 AAC 05.050 (e) to (g), tho administrative



Hearing officer hetS the schedule. If a taxpayer tried to drag the hearing on
undL*«, the hearing officer has the authority to cut off irrelevant and unduty
repetitious evidonc®. 15 AAC 05.030(h). So, if the Department, not the
taxpayer, controls the schedule and the pan# of the tax appeal, why sail the
Department make sure It gets toe hearing done within six years? Why does It
| n©Od Senate Bid 185 to keep the dock from starting for the aix-year period until
tha hearing Is over and the Department Issues Its formal hearing doctston?

Ourgoal has always been net to delay the tax audit process, but to get it done
timely and feiriy. Senate Bill 185, therefore, would not be needed if only this
goal woe also the goal of the Department of Revenue. A Quick look at tha Mr.
Cole's audit experience of BP'S 1878, 1978 tax years dearly shows how the
Department 0f Revenue has allowed tax audits to dreg on unnecessarily, in Ms
testimony before the Legislative Budget and Audit Committee this past January,
Mr. Cole stated thatwhen he asked an assistant attomey general why the audit
would not bo completed until August of 1333, he stated, and | quote:

tflotfne talking about an audit In August in 1993 for | don't know, 1978,
1979 tax years. Ta. Well why hasn't it benn done? *Wefl, Ufa Mort Cf
laying around over m Revenue for the last six years, and you Knew,
nobody's done much about It,"

Ifthe Department of Revenue had no real incentive to move quickly on audttu in
the post, Senate Bffl 185 win only make matters worse.  Senate Bill 185 would
allow the Department of Revenue to go back whenever itwants to whatever year
it chooses and Issue higher tax assessments regardless of the underlying law
that tho taxpayer relied on when itfiled Hs tax return.  Under such a system,
there would be no Incentive whatsoever for tha Department of Revenue to ever
want to settle a tax year. The Departmentwould simply issue outrageously htgh
assessments knowing foa w*H Lb* taxpayer would have to protest them thereby
allowing the Department to keep the audit period open Indefinitely. Various
Alaska government officiate have already Indicated that currently outstanding
assessment ere already overstated, ifyou don't believe me. just fision to what
Mr. Cote told the UfiteJative Budget and Audit Committee this past January
concering how the Department of Revenue's auditors typically write their
essessmetns, and!quote:



"Suppose an auditor sees a particular tax issuo which he or she, as the
case may ve, helieves « should be noted. . . Lets suppose also that the
auditor says, weH this is a Itttia toft thin, you know, ft's not a slam dunk ..
Well how does the auditor wrtte it up? tf he thinks, or she thinks that
there's a 20% chance, or if you win a 50% chance of recovering on this
issue... of course ifs wrtiten up for tho fufl amount"

Under Senate Silt 155, oven Ifan auditor believes the chanoa of an assessment
being upheld is minimal, the auditor wHI have more incentive to issue the
assessment for an excessive amount When tho taxpayer receives such an
assessment, he wftt have no choke but to pretest it and the nevar-endfng audit
cyclo wiH begia Senate Sffl 185 will therefore provide no incentive toward
resolution of auditissues.

No matter what tho administration may try to make you veiieve - the truth of tho
matter b this, ffSenate BW 185 passes, there wjn be no tax certainty. There wiU
fc# no tax stability, And there would be no tax fairness. And thore will be never-
ending tax administrative and Judicial prooeedtoga without resolution, On behalf
of AOGA, i urge you to ksep Alaska competitive with the rest of the wortd tor
Investment doners, reject Senate Bill 185.

Tlpnk you.

TOTfIL P.06
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HOUSE CS FOR CS FOR SENATE BILL NO. 377( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE FINANCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to state agency fiscal procedures, including procedures related

to the assessment and collection of certain taxes; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.05.260(a) is amended to read:
(a) Except as provided in (c) of this section and AS 43.20.200(b), the amount

of a tax imposed by this title must be ajsessed

(1) for tax periods ending before January 1. 1994. within L_ree years
after the return was filed, whether or not a return was filed on or after the date
prescribed by law; however, at anv time during the administrative consideration
of a taxpayer grievance or of a claim for credit or refund, based upon a tax
imposedLT~formtir AS 43 21|jor bv"AS 43.55,1the department mav increase or
decreas?/(he amount of tax due bv issuing or amending an assessment;

/ (2) far tax periods beginning after December 31, 1993. within five

Hcs cssB 377( )
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years after the return was filed, whether or not a return was filed on or after the
date prescribed bv law: the department mav increase or decrease the amount of
tax due bv issuing or amending an assessment within the five-vear period; after
that five-vear period, the department mav not increase an assessment under this
subsection. [IF THE TAX IS NOT ASSESSED BEFORE THE EXPIRATION OF
THE THREE-YEAR PERIOD, PROCEEDINGS MAY NOT BE INSTITUTED IN
COURT FOR THE COLLECTION OF THE TAX]
¢ Sec- 2. AS 43.05.270(a) is amended to read:

@) When the assessment of a tax imposed by this title has been made
the period of limitation under AS 43.05.260, the tax may be collected by levy or by
a proceeding in court [ BUT ONLY] iflthe levy is made or the proceeding is begun:

(1) within six ,ears after the latest of anv of the following:
(A) the assessment of the tax;
(B) the final administrative determination of the grievance,
if the taxpayer files a grievance from an assessment; or
(O the final judicial resolution of an appeal, if the taxpayer
appeals from a final adjudicative determination of a grievance: or
(2) before the expiration of a period for collection agreed upon in
writing b; the department and the taxpayer before the expiration of the six-year period;
a period agreed upon may be extended by subsequent agreements in writing made
before the expiration of the period previously agreed upon [ THE PERIOD
PROVIDED BY THIS PARAGRAPH DURING WHICH A TAX MAY BE
COLLECTED BY LEVY MAY NOT BE EXTENDED OR CURTAILED BECAUSE
OF A JUDGMENT AGAINST THE TAXPAYER].
* Sec. 3. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.145. PREVAILING VALUE FOR OEL (a) The department shall
adopt regulations to determine a methodology for calculating the prevailing value of
oil produced in each field or area of the state for each oestination area to which the
oil is delivered. Before each October 30, the department shall annually review and

determine if any adjustments are necessary to the methodology established by

regulation under this section.

HCS CSSB 377( ) -2-
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(b) The regulations adopted by the department under (a) of this section shall
determine the prevailing value of oil using the

(1) current value or average of current values for oil of like kind,
character, and quality produced from each field or area in the state;

(2) current values or average of cuiTent values for two or more types
of domestic or foreign oil selected by the department that are not produced in the state;
or

(3) any combination of the methods set out in this subsection.

(c) The department may average or assign different weights to the oils selected
under (b) of this section. The department may adjust the amounts calculated under (b)
of this section to account for differences in oil types and destination areas.
(d) For purposes of this section, "current value™” includes spot or other current
prices or assessments publicly reported.
* Sec. 4. AS 43.55.900(7) is amended to read:
(7) ™"gross value at the point of production” means
(A) for oil, the value of the oil at the point where it is metered
or measured (by automatic custody transfer meter, tank gauge, or other method
approved by the commissioner) in a condition of pipeline quality on the
premises of the lease or property from which it is recovered; however, if the
oil is not of pipeline quality when it is removed from die premises of the lease
or property from which it is recovered, or if the oil recovered from a lease or
property is not metered or measured (by automatic custody transfer meter, tank
gauge, or other method approved by the commissioner) on the premises of the
lease or property from which it is recovered, then the gross value at the point
of production is the value of that oil at the off-premises location where the oil
is first metered or measured (by automatic custody transfer meter, tank gauge,
0- other method approved by the commissioner) in a condition of pipeline
quality;
(B) for gas recovered from or in association with oil, the value
of the gas at the point where it is accurately metered or measured after

separation from the oil; for gas run through a gas processing plant, the gross

_ -3- HCS CSSB 377( )
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/due at the point of production is the full consideration received by the
producer for the gas if sold in an arm’s length transaction or, in the absence of
an arm’s length transaction, is the sum of the value of the liquids extracted
from die gas at the plant and sold and the value of the residue gas sold, less
a reasonable allowance, which mav not exceed S| per barrel of plant liquid
sold, for processing the gas at the plant and for transporting the gas to the plant
from the premises upon which the oil production operation is conducted; and
© for gas not recovered from or in association with oil, th
value of the gas at the point where it is accurately metered or measured or the
value of the gas at the point of sale, if any, on the premises of the lease or
property from which the gas is recovered, whichever is the higher value; for
gas run through a gas processing plant, the gross value at the point of
production is the full consideration received by the producer for the gas if sold
in an arm’s length transaction or, in the absence of an arm’s length transaction,
is the sum of the value of the liquids extracted from the gas at the plant and
sold and the value of the residue gas sold, less a reasonable allowance, which
mav not exceed Sl per barrel of plant liquid sold, for processing the gas at
the plant and for transporting the gas to the plant from the point where it was
accurately metered or measured;
* Sec- 5. AS 43.55.900(7), as amended by sec. 4 of this Act, is amended to read:
(7) "gross value at the point of production™ means
(A) for oil, the value of the oil at the point where it is meterec

or measured (by automatic custody transfer meter, tank gauge, or other method
approved by the commissioner) in a condition of pipeline quality on the
premises of the lease or property from which it is recovered; however, if the
oil is not of pipeline quality when it is removed from the premises of the lease
or property from which it is recovered, or if the oil recovered from a lease or
property is not metered or measured (by automatic custody transfer meter, tank
gauge, or other method approved by the commissioner) on the premises of the
lease or property from which it is recovered, then the gross value at the point

of production is the value of that oil at the off-premises location where the oil

HCS CSSB 377( ) _ 4
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is first metered or measured (by automatic custody transfer meter, tank gauge,
or other method approved by the commissioner) in a condition of pipeline
quality;

(B) for gas recovered from or in association with oil, the value
of the gas at the point where it is accurately metered or measured after
separation from the oil; for gas run through a gas processing plant, the gross
value at the point of production is the full consideration received by the
producer for the gas if sold in an arm’s length transaction or, in the absence of
an arm’s length transaction, is the sum of the value of the liquids extracted
from the gas at the plant and sold and the value of the residue gas sold, less
a reasonable allowance, which may not exceed SI per barrel of plant liquid
sold, for processing the gas at the plant and for transporting the gas to the plant
from the premises upon which the oil production operation is conducted;
[AND]

(C) for gas not recovered from or in association with oil, the
value of the gas at the point where it is accurately metered or measured or the
value of the gas at the point of sale, if any, on the premises of the lease or
property from which the gas is recovered, whichever is the higher value; for
gas run through a gas processing plant, the gross value at the point of
production is the full consideration received by the producer for the gas if sold
in an arm’s length transaction or, in the absence of an arm’s length transaction,
is the sum of the value of the liquids extracted from the gas at the plant and
sold and the value of the residue gas sold, less a reasonable allowance, which
may not exceed $1 per barrel of plant liquid sold, for processing the gas at the
plant and for transporting the gas to the plant from the point where it was
accurately metered or measured; and

(D) for taxable gas produced and used as a fuel or feedstock
in the production of urea cr ammonia, notwithstanding (B) and (C) of this
paragraph and AS 43.55.020(f). the gross value at the point of production
for each lease or property is the amount per Mcf under a rovaltv

o'fnlernent agrsement to which the state is a partv and that was in effect

. -5- HCS CSSB 377( )
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on January 1. 1994. for rovaltv gas from that lease or property: if taxable
gas is produced and exchanged for other gas on a volumetric basis, and the
gas received in that exchange transaction is used as a fuel or feedstock in
the production of urea or ammonia, the gross value at the point of
production for each lease or property is the amount per Mcf under a
rovaltv settlement agreement to which the state is a party and which was
in effect on January 1. 1994. for rovaltv gas from the lease or property

from which the producer’s taxable gas was produced,;

* Sec. 6. AS 43.55.900 is amended by adding new paragraphs to read:

(17) "condensate™ means all hydrocarbons, including scrubber liquids,
recovered in liquid form from a gaseous stream by mechanical separation without
resort to extraneous refrigeration, adiabatic expansion through a Joule-Thompson valve
following artificial compression, turbo-expansion, aerial cooling below the temperature
at which hydrates or ice would form in the gas stream, osmosis, adsorption, or
absorption; if a gas stream moves to a gas processing plant without having passed
through a prudently operated mechanical separation unit, that portion of the liquid
hydrocarbons extracted at the gas plant that could have been extracted through a
mechanical separation unit by a prudent operator wili be treated as condensate;

(18) “distillate” has the meaning given the term "condensate" in this
section;

(19) “gas processing plant” means a facility, other than a liquified
natural gas plant, in which liquid hydrocarbons are extracted and separated from a
stream of gas by one or more of the following means: refrigeration, adiabatic
expansion through a Joule-Thompson valve following artificial compression, turbo-

expansion, osmosis, adsorption, or absorption.

* Sec. 7. AS 37.05.180 is amended to read:

Sec. 37.05.180. TIME [TWO-YEAR] LIMITATION ON PAYMENT OF
WARRANTS. A warrant upon the state treasury may not be paid unless presented at
the office of the commissioner of revenue within one-vear [TWO YEARS] of the date
of its issuance. A warrant not presented within that time is considered paid and money

btid tt the expiration of that time in a special fund or account for the payment of the

-6-
New Texc Underlined [DELETED TEXT BRACKETED]



N

© ©® N o 0o A~ W

10
11
12

14

16
17
IS
19
20
21
22
23
24
25
26
27
28
29
30

31

WCRK .DRAFT WORK DRAFT WCRK DRAFT

warrant shall be transferred to the general fund, except-where the warrant is for the
payment of a permanent fund dividend or where transfer is prohibited by the federal

government for state participation in a federal program.

* Sec. 8. AS 37.05.510(b) is amended to read:

(b) The Department of Administration shall allocate to the working
account amounts appropriated to all state agencies for the benefits set out in (a) of this
section after the appropriation Act implementing the state operating budget is enacted.
The department shall charge the reserve account with all payments for the benefits set
out in (a) of this section. [IF PAYMENTS FOR A FISCAL YEAR EXCEED THE
UNEXPENDED BALANCE OF APPROPRIATIONS ALLOCATED TO THE
ACCOUNT, THE DEPARTMENT MAY, EXCEPT FORPAYMENTS UNDER (a)(4)
OF THIS SECTION, PAY THOSE BENEFITS BY CHARGING THE
UNENCUMBERED BALANCE OF ANY APPROPRIATION ENACTED TC
FINANCE THE PAYMENT OF EMPLOYEE SALARIES AND BENEFITS THAT
IS DETERMINED TO BE AVAILABLE FOR LAPSE AT THE END OF THE
FISCAL YEAR.]

* Sec. 9. AS 37.07.060(b)(2) is amended to read:

(2) the governor’s operating program and budget recommendations fc

the succeeding fiscal year organized by agency as required by AS 37.07.020(a); if an
appropriation has been made from the constitutional budget reserve fund (art. IX.
sec. 17. Constitution of the State of Alaska), and until the amount appropriated
is repaid, the governor shall propose the amount of money in the general fund
available for appropriation at the end of the preceding fiscal vear that shall be

appropriated to the constitutional budget reserve fund:

* Sec. 10. AS 37.07 is amended by adding a new section to read:

Sec. 37.07.085. PRORATION OF PAYMENTS, (a) At the beginning of each
fiscal year, an agency that administers grants, reimbursement, revenue sharing, public
assistance, or other programs to distribute state money under a statute shall determine
whether appropriations for the fiscal year are sufficient to pay all anticipated claims
and entitlements under the statute. Except as provided in (d) of this section or as

otilerwise provided by law prescribing agency action in response to insufficient
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appropriations, if appropriations, arc not sufficient, the agency shall reduce the amount
to be paid to eligible recipients by prorating the shortfall among the eligible recipients.

(b) An agency that is paying reduced payments under (a) of this section shall
determine, on December 30 of the fiscal year, whether money available is sufficient
to fund the reduced payment level for the remainder of the fiscal year.

(c) An agency that has determined that appropriations axe insufficient under
(a) or (b) of this section shall report to the governor, and the governor shall report "0
the legislature by the 10th day of the next regular legislative session, the amount of
additional money needed for the remainder of that fiscal year to fund payments at the
reduced level and the amount of additional money needed to make full payments to
eligible recipients.

(d) An agency that has determined that appropriations are insufficient under
(a) of this section may not reduce payments if the reduction would violate the terms
of an agreement between the state and the federal government or would violate a
requirement for participation in a federal program in which the state is participating.
As required by (c) of this section, the agency and the governor shall report regarding
the amount of money needed to make full payments to eligible recipients.

() The commissioner of administration mcy adopt regulations necessary to

implement this section.

* Sec. 11. AS 37.25.010(b) is amended to read:

(b) An indebtedness arising from a prior year for which the appropriation has

lapsed shall be paid from the current year’s appropriations, if
(1) this expenditure does not exceed the balance lapsed; and

(@ the original obligation date is not more than four [TWO] years

from the requested date of disbursement

* Sec. 12. AS 39.20.250(a) is amended to read:

(a) Terminal leave for unused personal leave shall be allowed upon separation

from service. The payment equals the personal leave balance at the date of
separation multiplied bv the officer's or employee’s rate of pav at the date of

raration expressed on an hourly basis [COMPENSATION THAT THE OFFICER
OR EMPLOYEE WOULD HAVE RECEIVED IF THE OFFICER OR EMPLOYEE

CSSB 377( ) _ -8-
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HAD REMAINED IN THE SERVICE UNTIL THE EXPIRATION OF THE PERIOD

OF UNUSED PERSONAL LEAVE]. A payment of terminal leave to an employee
shall be made as a lump sum payment [OR IN INSTALLMENTS OVER A PERIOD

OF TIME, AS THE EMPLOYEE ELECTS].

* Sec. 13. AS 43.23.055 is amended to read:

Sec. 43.23.055. DUTIES OF THE DEPARTMENT. The department shall

(1) annually pay permanent fund dividends from the dividend fund;

(2) subject to AS 43.23.011 and [PARAGRAPH] (8) of this section,
adopt regulations under AS 44.62 (Administrative Procedure Act) that establish
procedures and time limits for claiming a permanent fund dividend; the department
shall determine the number of eligible applicants by October 1 of the year for which
the dividend is declared and pay the dividends by December 31 of that year,

(3) adopt regulations under AS 44.62 (Administrative Procedure Act)
that establish procedures and time limits for an individual upon emancipation or upon
reaching majority to apply for permanent fund dividends not received during minority
because the parent, guardian, or other authorized representative did not apply on behalf
of the individual;

(4) assistresidents of the state, particularly in rural areas, who because
of language, disability, or inaccessibility to public transportation need assistance to
establish eligibility and to apply for permanent fund dividends;

(5) annually determine, in cooperation with the Department of
Corrections, the number and identity of individuals ineligible for a permanent fund
dividend under AS 43.23.005(d);

(6) adoptregulations that are necessary to implement AS 43.23.005(d);

(7) adoptregulations that establish procedures for the parent, guardian,
or other authorized representative of a disabled individual to apply for prior year
permanent fund dividends not received by the disabled individual because no
application was submitted on behalf of the individual;

(8) adoptregulations that establish procedures for an individual to apply
to have a dividend warrant reissued if it is returned to the department as undeliverable

or it is not paid within one vear [TWO YEARS] of the date of its issuance; however,
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the department may not establish a time limit within which an application to have a

warrant reissued must be Filed;

9 adopt regulations establishing an optional longevity bonus progre

to provide for the direct payment by the department of an individual’s permanent fund
dividend to an annuity program selected by the individual.

* Sec. 14. AS 47.20.070 is amended by adding a new subsection to read:

(d) The department may award grants necessaiy to the performance of its

duties under this chapter. If the department determines that it is appropriate to further
program objectives, the department may award grants for a period of two years, subject
to legislative appropriation.

* Sec. 15. AS 39.20.250(b) is repealed.

* Sec. 16. The provisions of AS 43.05.260(a)(1), as amended by sec. 1 of this Act, and of
AS 43.05.270(a), as amended by sec. 2 of this Act, are declaratory of existing law as
originally enacted in AS 43.05.260 and 43.05.270 by sec. 1, ch. 94, SLA 1976.

* Sec. 17. Notwithstanding the provisions of AS 01.10.100(a), the provisions of
AS 43.05.260(a)(1), as amended by sec. 1 of this Act, and AS 43.05.270(a), as amended by
sec. 2 of this Act, apply to a grievance pending under AS 43.05.240 and to an action or appeal
pending before a court on the effective date of secs. 1 and 2 of this Act.

* Sec. 18. Section 4 of this Act is retroactive to January 1, 1985.

* Sec. 19. Sections 1 - 6 and 16 - 18 of this Act take effect immediately under

AS 01.10.070(c).
* Sec. 20. Except as provided in sec. 19 of this Act, this Act takes effect July 1, 1994.

HCS CSSB 377( ) _ -10-
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TESTIMONY OF
BP EXPLORATION (ALASKA) INC.
TO THE HOUSE STATE AFFAIRS COMMITTEE

REGARDING

CSSB 377(_FIN2 am

and the Administration's
May 7th Proposed HCS CSSB 337(STA)

May 8, 1994

Good afternoon, Mr. Chairman and members of the Committee. My
name is Tom Williams and | am Alaska Tax Counsel for BP Exploration (Alaska)
Inc. 1was Commissioner of Revenue for Alaska from 1979 to 1982. In my work
for the State, | was the actual draftsman of almost all of the tax regulations that
underlie the outstanding disputes over past taxes. |joined BP in 1987 — five
years after leaving government service. During those five years | worked as an
attorney in private practice on real estate and banking matters, and as general
counsel for an Alaska Native corporation.

| am here to testify on behalf of BP against the proposed retroactive
changes to the statute of limitations that appear as sections 1, 8, 9 and 14 of the
Senate’s version of SB 377, and as sections 1, 2, 3 and 7 of the Administra-
tion's proposed House CS for SB 377 that Attorney General Botelho gave the
Committee yesterday afternoon. These retroactive changes are substantially
the same in both versions.

Because oil and gas taxes are not very familiar to those who don't
specialize in them, let me take just a few moments to review how the process
currently works. Today the North Slope should produce about 1.6 million
barrels of oil. Almost half of that oil is BP’s. By the end of next month, we will
have to pay production tax on our oil. When we do, we will also file tax returns
explaining how we calculated the amount of our tax.

Then the ball is in the State's court. The Department of Revenue has the
right to audit our tax returns. And they do. If the auditors believe BP should
have paid more tax than we actually did, they give us a bill for the extra tax, plus
interest. This bill for additional tax is called an assessment. That's all an
assessment is — a bill for additional tax.

When a taxpayer gets this tax bill or assessment, he has several choices.
He can pay the whole bill. He can dispute the whole assessment by filing an
appeal. Or he can pay some of the assessment and dispute the rest. Alaska’s
tax laws and regulations require taxpayers to pay any portion of the :ax bill that
they do not contest.

Now getting an assessment or tax bill does not necessarily mean you
actually owe the additional money. Auditors being human, they can make
mistakes just like anyone else. And BP has received assessments in the past



where there were arithmetic errors — in one case the total amount of the
assessment was $2 million more than the sum of the individual claims made in
that assessment. Other times the auditors may have misread the tax laws and
regulations and made a claim that is incorrect or not allowed.

Whatever the nature of a mistake in an assessment, a taxpayer has the
right to ask the State to correct the error. The way ataxpayer asks for the
correction is to file an appeal. If the mistake is a simple one — say the auditor
added two plus two and wrote down five instead of four -+ the taxpayer should
ask for an informal conference because it shouldn't take much to show the
mistake to the Department and get it corrected. In fact, BP has usually
requested informal conferences when we appeal in order to try to iron out the
computational errors, the $2 million mistake | mentioned a moment ago.

It has probably been suggested to at least some of you by the
AdminiFation that BP asked for these informal conferences in order to drag out
the appodl and postpone the time we have to pay up. Let me state clearly for
the record that BP asked for informal conferences, often with encouragement
from the Department itself, in order to first work out these computational items
and other simple matters, so that any more difficult underlying issues can then
be presented and dealt with on their own, without distractions from these side

issues.

After the simple matters are addressed in the informal conference, the
taxpayer can ask for a formal hearing on the more difficult questions, such as
whether the auditors misread the tax statutes and regulations. If the
assessment was clean in terms of math errors and the like, the taxpayer can
bypass the informal conference and go directly to formal conference to address
questions of legal interpretation and sound tax policy.

After the formal hearing, the Department's hearing officer ...ites a
decision. The Commissioner of Revenue then reviews that decision. If the
Commissioner approves the decision, it is formally issued and becomes the
official position of the Department on the matter. At that stage the taxpayer has
30 days to appeal that decision to court.

So that, in outline, is how this tax appeals process works. Now how does
the statute of limitations fit into this scheme?

While the statute of limitations may seem complicated, it really isn't if you
remember just two simple rules — three years to audit, six years to collect. The
Department has three years from the filing of a tax return in which to audit it and
send the taxpayer the bill for any additional tax that the auditors think should
have been paid. Then it has six years from the time it sends that bill, in which to
go to court if necessary to collect it. The six year statute is satisfied if, within the
six years, the Department considers and decides a tax appeal and the appeal
gets into court. In other words, when the appeal gets to court, it becomes a
"judicial proceeding” of the type that the six-year statute talks about. So let me
restate the two simple rules about the statute of limitations — three years to
audit, six years for the Department to hear and decide the appeal.
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Now | would like talk about what the SB 377 and the Administration are
proposing with respect to the statute of limitations. One is to change the three-
year audit statute so ihat, even after the three years are up, the auditors can
raise new and unrelated issues and increase their claims without limit for more
tax at any time so long as the Department has not finished its consideration of
the appeal and issued its formal hearing decision. The second is to change the
six-year statute so that the clock for the six years isn't running while the tax
assessment is being appealed within the Department of Revenue or in court.

Think about what this means. The six-year statute currently sets a time
limit on how slowly the Department can consider and decide a tax appeal. It
has to get its work done on the appeal in six years. But under SB 377 and the
Administration's proposed House CS, the six-year clock won't be running while
the Department considers the appeal. So the Department will, under this
legislation, be free to take 10 years, 15, 20, maybe even half a century, to make
a final decision. And, under the change proposed to the three-year statute, at
any point during all that time while the Department has the appeal, it can
change its mind about what the tax laws meant years earlier when the taxpayer

originally filed its return.

This changing of the Department's mind during the course of an
extended tax appeal is one of the most pernicious problems Alaska has with its
present tax system, and because of tax confidentiality it is one of the most
difficult to explain to the public with real-life examples. In effect, this revisionism
in tax policy makes it impossible for a taxpayer to know what the correct amount
of tax is when he has to file a tax return and pay that tax. Absolutely impossible.

Really? you ask. Suppose | go to Commissioner Rexwinkel and say,
here’s what's happening with my oil, what I'm selling it for, what I'm trading it for,
what others are selling their oil for. And | ask him, how do | compute my tax
liability? How mien do | owe? And suppose re gives me an answer. Is that
the correct and final answer? No, it's not— ai least not in BP's experience.

There are a number of issues where taxpayers, including BP’s
predecessor Sohio, came to the Department while | was Commissioner, and
they were told how to deal with that issue. They were given answers, by me, by
others in policy-making positions in the Depa”™.ment. And they basically
followed the answers they were given. Although the auditors admit that what
taxpayers were told was the Department's policy back during the 1980s, they
claim that they are not bound by prior policy, that it was a mistake, and they can
impose their new and very different policy back through time to the periods
when the Department's policy was different.

Let me give you just one real-life example. It's from last year's ARCO
decision by the Alaska Supreme Court. Under the separate-accounting tax
statute, taxpayers were specifically allowed a tax deduction for interest on
money they borrowed to build the Trans Alaska Pipeline System. The
regulations specifically allowed it, too. But the auditors claimed that the interest
was deductible only if the pipeline company itself had actually borrowed the
money. If the parent company borrowed the money and then gave it to the

-3-



pipeline subsidiary, they claimed the interest wasn't deductible. Nothing in the
regulation required this strained reading, where the mere form of a deal dictated
tho tax substance. So in 1985 Commissioner Mary Nordale, with Bruce Botelho
as her Deputy Commissioner, amei.ded the regulation to make it absolutely
clear that the interest was deductible regardless of whether it was the parent
company, the pipeline subsidiary or some other affiliated company that first
borrowed the money to build the pipeline. But that still wasn't the end of it. In
1986 or '87 the auditors began claiming that only part of the interest was
deductible, even though they admitted that all of it was paid on money borrowed
to build the pipeline. They argued that a ratio should be applied to the interest,
based on ARCO's share of cost of the pipeline versus ARf'O's total assets.

Such a ratio was used to limit the deductible interest on ari> .r.oney ARCO
borrowed to develop Prudhoe Bay — it was prescribed in the statute, in the
regulations, and on the tax form. But there was nothing like that ratio anywhere
in the statute, regulations or tax form with respect to pipeline interest. The
auditors simply made it up. And ARCO had to appeal this all the way to the
Alaska Supreme Court before this was finally overturned.

The ARCO case is published in the Pacific Reporter, and you can find it, if
you're interested, in the Dimond Courthouse across the street. The full record in
that case is open to the public, and you can probably siill go to the courts and
look through the files for yourselves. | invite you, the press, anyone to go
examine that case to see if I'm teliing the truth. 1 am not making this up.

And have the auditors finally stopped on the pipeline-interest issue? No.
| can't go into details, but since the ARCO case they have begun raising a new
theory to limit BP's deductible pipeline interest to something less than what we
actually paid.

This illustrates a subtle change over the last 10 to 15 years in the State’s
objective in auditing tax returns. Instead of trying to audit and determine the
correct amount of tax, the objective has become one of trying to find the largest
possible amount of tax that can he claimed, regardless whether it has any
relation to the right amount of tax or not. All that matters is that there is at least
some slim reed of rationalization to support the claim. That way, if a company
settles its tax disputes with the State, it will have to pay something — maybe
only five cents on the dollar— to settle that claim. Even at a nickel on the dollar,
those are nickels that wouldn’t be collected if the claim hadn’t been made.

The State itself has admitted that this change has been happening. A
few years back, Bruce Botelho as Deputy Attorney General told a Senate
committee that some of the claims for past taxes were long shots in terms of
winning, but the dollars involved were so large the State couldn't just back off
and abandon them. And Bill Floerchinger, who was Director of oil tax audits
and then Assistant Revenue Commissioner for the Cowper Administration,
testified to the legislature that the assessments had "a lot of water" in them — a
gripping metaphor for something big with little substance to it

The proposed changes to the statutes of limitations would ratify this
process and enshrine in statute the authority to continue it for all tax periods
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before this year. Even if this is legal — and we contend it isn't — is this fair and
wise tax policy? 1don't think so. Neither does the Administration, because they
want to cut it off for taxes beginning this year. They recognize the need for
certainty about the tax rules if oil companies and others are going to make
investments here in the future. That's why their proposal for the future is a rule
that gives the Department five years to audit and make its claim for more tax,
and after that the tax claim cannot be increased.

But | ask you this, if their proposal for the past is such poor policy that
even they don't want it for the future, why should it even be allowed for any tax
period, past or future? |don't think it should. Enacting it just for the past does
not mean Alaska escapes from effects on the future. Enacting the retroactive
changes sends this message to all investors — - if the State wants your money
badly enough, it will do anything, even change its laws retroactively, in order to
get it. That's pretty ominous for anyone thinking about putting real money here.
It scares them. It scares us.

Now what about the Administration's claim that this retroactive legislation
is necessary to keep nearly $3 billion in tax claims from falling off the table? Are
the ail companies walking away from all responsibility for that money because
of a "technicality"?

To answer that, let me point out that for some taxpayer, including BP, the
three-year periods and the six-year periods have already run out. It's not that
they are about to run out. They already have. Those events have happened,
and there is no way to legislate them away, any more than you could legislate
that the earth is flat.

So things have happened that have legal consequences and effects.
Exactly what those consequences and effects are, is a matter in dispute. We
say the three-year statute prevents the State from raising new claims after that
time. The auditors raised them anyway. Whether those claims can legally be
raised is a question that is now before the Alaska Supreme Court in the Exxon
case.

Similarly, tor some of the assessments against BP and others, more than
six years have run since those assessments were issued. We say the statute
means what it says, and it's too late for the State to collect the money it billed in
those assessments. The State says the clock under the present law should be
stopped during the time our appeal is going on. Courts in other states have
read similar limitations on collection as having an implied "time out" provision
as the State contends. Again, this is a matter that the Alaska courts have not
decided but will presumably be asked to decide in the future.

Now just because our legal position is that the late claims could not be
made and the oldest assessments cannot be collected, that does not mean we
think we should pay nothing on those claims at all. There is a material litigation
risk that our legal positions will be rejected by the courts, and the State's
position upheld. If that happens, we will have to pay and the statutes of
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limitation won't prevent the State from getting all the money it's entitled to. On
the other hand, if we win, then some of the State’s claims will be lost.

That may sound like a harsh result, but it's no different from the case
where someone gets hit by a car and files suit for damages the day after the
statute of limitations runs out for filing such lawsuits. It's too bad, but the plaintiff
can't sue. That's what the statute of limitations does.

Passing this retroactive legislation doesn't mean the statute-of-limitations
issue will be resolved. Far from it. Over 18 years of retroactivity is a long time to
be reaching back and changing things. It is likely there will be litigation over
that. And if there is, there will once again be litigation risk for each side that the
other side will win. The cases on retroactivity suggest that the State should win
on retroactivity if the retroactive change cures some technical flaw in the current
statute, as opposed to materially changing the substance of the current statute.
If it is not a curative change, the retroactivity should be unconstitutional.

Much of the question of whether SB 377's retroactivity is curative or not,
will depend on what the present laws mean. If they mean what the State, in
court, is arguing they mean, then SB 377 is probably curative and the
retroactivity will be okay. Of course, if the courts rule in the State's favor on the
meaning of the present laws, then there will be no need for SB 377's retroactive
changes. And on the other hand, if the courts rule that the present laws don't
mean what the State is arguing for, the SB 377 is probably not curative and its
retroactivity will be unconstitutional.

Representative Ulmer was very interested at yesterday's hearing about
whether the proposed retroactive changes in this legislation are really nothing
more than affirmations of the Department of Revenue's longstanding practice
and position, or whether they are material departures from prior practice. As a
former Commissioner of Revenue, | have some qualification to answer her

question.

The three-year statute of limitations was enacted in 1976. The
Department of Revenue's very first regulation about that statute after its
enactment was a regulation adopted under the separate-accounting tax, former
AS 43.21. It was section 700(e) of chapter 12 of the Department's regulations,
adopted early in 1979. Around 1981 the chapter number was changed to 21
instead of 12, but the regulation itself was left unchanged. |wrote that
regulation. John Messenger the Deputy Revenue Commissioner at that time,
was my boss and he worked closely with me in reviewing my drafts of the
separate-accounting regulations. He is now one of the State's outside counsel
in these tax cases, and he was here for the negotiations over this legislation
during the past few days. If he is still here, you could ask him to confirm what |
tell you about the separate-accounting regulations.

At any rate, section 700(e) says, and | quote: "Returns and assessments
under this section are subject to amendment for throe years from the date of the
original notice of assessment.” Let me repeat the key part of that regulation:

"... assessments ... are subject to amendment for three years from the date of
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the original notice of assessment.” That doesn't sound to me like a statement
that new amendments can be made after the three years up. Does it to you?

In point of fact, it was intended to mean — and as its draftsman, | ought to
know what it's supposed to mean — just what it says. Three years to audit and
issue the final tax bill. No further amendments after that time is up, unless the
three years were extended by mutual agreement with the taxpayer.

Actually, and enough time has passed that | can admit it now, section
700(e) was really kind of stretching the three-year statute already. The statute
runs from the date the taxpayer files its return. Under separate accounting, that
was no later than April 15th. But section 700(e) says the three years run from
the date of the original notice of assessment, which was issued on August 15th.
But there were aspects of the separate-accounting statutes that made it more
like an ad valorem property tax, in which the tax obligation is fixed when the tax
assessor sends you the tax bill. With separate-accounting, the obligation to pay
up was fixed, subject to audit, by the issuance of the tax bill, or assessment, in
August, not by the return filed in April. And so Mr. Messenger and | both felt this
bit of a stretch was justifiable, given the particular nature of separate-accounting
tax. But the point is, the Department's policy and practice, as reflected in this
1979 regulation and recodified in 1981, did not contemplate issuing amended
assessments after the three-year period, plus extensions, was up.

In February 1984 state auditors issued BP's predecessor, Sohio, an
assessment for 1978 separate-accounting taxes, purporting to amend an earlier
assessment that had been issued in 1981 and which Sohio had appealed. The
three years under section 700(e) of the regulations had expired August 15,
1982. The 1981 assessment was within the three years, the 1984 was late.
Sohio protested that the new assessment, arguing that it was barred by the
three-year statute. On October 16, 1984 the Attorney General's Office issued a
formal opinion, asserting that amendments to a timely assessment could be
made, even after the three years were up, so long as the appeal over the on-
time assessment was still pending within the Department and had not made it

into court.

To my knowledge as a former Commissioner, this 1984 Attorney
General's Opinion was the first public assertion, by any agency of the State of
Alaska, of the proposition that the three-year statute does not prevent the
Department from issuing new claims after the three years are up, so long as the
appeal over the original assessment is not yet in court. | can say categorically
that this was npithe Department's position or policy from April 16, 1979 to
December 6, 1982, when | was Commissioner of Revenue.

Sometime in late 1984 or 1985 Sohio wrote to Commissioner Mary
Nordale, asking her whether the 1984 AG'’s Opinion reflected the position of the
Department. She replied to the effect that, while it was highly persuasive
because the Attorney General is legal counsel for the State, it would not be
addressed as a matter of formal departmental policy until the issue had been
presented in due course through a formal hearing or, a tax appeal, at which



time she or her successor would decide whether, as a matter of policy, to seek
to go as far as the AG’s Opinion said the Department could.

In March 1987 Sohio sued the State, seeking declaratory judgment that
the 1984 AG's Opinion was wrong. The Attorney General, representing the
Department of Revenue, argued that the courts should not decide this issue
until the Department of Revenue had the chance to take a position on it. In
making this argument, the Attorney General pointed to Commissioner Nordale's
1985 letter saying tho question would be formally decided by the Department in
due course through a formal hearing. These arguments were vigorously made
throughout the course of Sohio's lawsuit from 1987 to early 1989. The Alaska
Supreme Court decided the case April 21,1989. While noting that
Commissioner Nordale's letter made it appear very likely that the Department
would end up following the AG's Opinion, agreed with the Attorney General that
the Department had not formally taken this position. And so the Court ordered
Sohio to go back to its tax appeal in the Department to find out the Department's
official position.

What all this means is this. Up until April 21, 1989, when it Alaska
Supreme Court issued its decision in Sohio's lawsuit, the Department of
Revenue was earnestly and strenuously arguing to the courts that it had not
taken a position on the three year statute cf limitations. The Department can't
have it both ways — either it didn't have a position on the three-year statute just
as it told the courts, which conflicts with what the Administration is telling you
now. Or you are being told the truth now and it did have a position then, and the
Department simply lied about it to the Alaska Supreme Couirt.

Now | don't actually believe that anyone has been deliberately lying to
anyone about this issue. And | don't have to decide whether people were
forgetful about things back in 1989 or whether they are forgetful now. The fact
is, the Alaska Supreme Court ruled in 1989 that the Department did not then
have a position on the three-year statute. So that question has been
considered and adjudged. The Department has a position it has formally held
for less than five years and is asking you to use that as justification for rewriting
the law retroactively by more than 18 years.

In conclusion, BP opposes the retroactive changes to the statute of
limitations for th9 following reasons. First, it won't move the tax disputes any
closer to a resolution. It only makes a procedural change to allow both sides'
litigation teams to ddke things out. Second, it won't save the alleged $3 billion
from falling off the* table. Either it has already fallen, or the present laws have
already kept it from falling. SB 377 won't change this. Third, it usurps the
authority of the Judicial Branch by attempting to dictate the outcome of Ligation
pending before the courts. We are willing to have the courts decide, despite the
State's "home court" advantage. Why isn't the State? Fourth, changing the
rules retroactively by more than 18 sets a dreadful precedent. If tha State does
this and gets away with it, what will keep it from similarly desperate retroactive
measures in the future as it struggles with its looming budget crunch? Fifth, it
singles out one industry — oil- for unfair and unequal treatment. Sixth, it



sends a message to us and to all others who might invest here that the usual
stability one expects in the United States is not the case in Alaska.

Thank you for this opportunity to testify.



PETROLEUM REVENUE/OIL & GAS AUDIT
APPROPRIATION HISTORY

FY85-FY95

COMPARING GOVERNOR'SREQUEST AND AUTHORIZED

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PFT
PPT

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PET
PPT

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PFT
PPT

budgeted in FY8S-86 as Petroleum Revenue
merged with Audit in FY37
splitin FY88 to Audit - Excise Tax and Audit mD il and Gas

FY85
REQUEST

1941.1

1941.1

28.0

FY89

REQUEST

3729.2

3229.2

44.0

FY93

REQUEST

3665.2

3665.2

45.0

FY85
AUTH.

1891.4

1891.4

28.0

FYS9

AUTH.

30317

3031.7

44.0

FY93

AUTH.

3423.6

3423.6

41.0

FY86
REQUEST

2216.3

2216.3

29.0

FY90

REQIEST

32114

32114

44.0

FY94

REQUEST

3380.3

3380.3

40.0

renamed Audit +Oil and Gas to Audit » Petroleum Tax in FY89
renamed in FY90 to Oil & Gas Audit

FY92: COLA and full funding of authorized positions

FY93: reduced COLA, cut 4 positions, increased contractual for property tax assessment

FY8n
AUTH.

2075.7

2075.7

29.0

FY90

AUTH.

3096.7

3096.7

44.0

FY94

AUTH.

3378.3

3378.3

40.0

1

FY§7
REQUEST

43511

4351.1

77.0

FY91

P.EQUEST

3365.9

3365.9

41.0

FY95

REQUEST

3394.9

3394.9

40.0

FY87
AUTH.

4273.9

41737

100.2

76.0

FY91

AUTH.

3430.2

3430.2

47.0

FY88
REQUEST

24537

2453.7

40.0

FY92

REQUEST

3489.3

3489.3

46.0

FY88
AUTH.

2431.4

24314

40.0

FY92

AUTH.

3769.4

3769.4

46.0



CHILD SUPPORT ENFORCEMENT DIVISION

FY90-FY95
COMPARING GOVERNOR'SREQUEST AND AUTHORIZED

FY90 FY90 1 FY91 FYo1 FY9Z FY92
REQUEST AUTH. 1 REQUEST AUTH. REQUEST AUTH.
TOTAL 5657.0 5657.0 1 6790.4 6790.4 7248.9 7248.9
FEDERAL 3733.6 37336 1 4481.6 4481.6 47343 4784.3
GFM 1104.0 1104.0 1 1488.8 148E .8 1482.7 1482.1
FED INCENTIVES 819.4 819.4 1 820.0 820.0 981.9 981.9
POSITIONS
TFT 109.0 109.0 1 115.0 115.0 115.0 126.0
TEMP
FY93 FY93 1 FY94 FY94 FY95
REQUEST AUTH. 1 REQUEST AUTH. REQUEST
TOTAL 8343.5 8284.9 1 8281.9 3281.9 10561.5
FEDERAL 5594.0 5576.4 1 5591.9 5591.9 7018.1
GFM 1767.6 1726.6 1 1708.1 1708.1 1725.9
FED INCENTIVES 981.9 981.9 1 981.9 981.9 18175
POSITIONS
PFT 121.0 128.0 [ 128.0 123.0 154.0

TEMP 16.0



INCOME & EXCISE AUDIT
APPROPRIATION HISTORY

FY85-FY95

COMPARING GOVERNOR'S REQUEST AND AUTHORIZED

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PFT
PPT

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PFT
PPT

TOTAL

GF
GF-PROG RCPTS

POSITIONS
PFT
PPT

FY85
REQUEST

2884.1

2884.1

65.0

FY89

REQUEST

37543

35011

253.2

64.0

1.0

FY93
REQUEST

3565.1
3373.8

191.3

54.0

budgeted in FY85-86 os Audit

merged with Petroleum Revenue in FY87
splitIn FY88 to Audit - Excise Tax and Audit- Oil and Gas

FY85
AUTH.

2864.0

2864.0

65.0

FY89

AUTH.

3682.9

3429.7

253.2

64.0

1.0

FY93
AUTH.

3388.0

3335.7

523

51.0

renamed in FY89 to Audit - Income & Excise Tax

renamed in FY90 to Income & Excise Audit
FY91 request vs authorized change due to Tull funding of personal services and Kodiak compliance officer
FY92 restored COLA of 195.7 and reduced vacancy 127.4
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FY86
REQUEST

2854.8

2854.8

57.0

FY90

REQUEST

32517

2995.6

256.1

59.0

1.0

FYo4
REQUEST

34115

3255.7
155.8

54.0

FY86
AUTH.

2600.7

2600.7

55.0

FY90

AUTH.

3166.1

2910.0

256.1

57.0

1.0

FY94
AUTH.

3395.3

3239.5

155.8

54.0

FY87
REQUEST

4351.1

4351.1

77.0

FY91

REQUEST

3112.2

2956.1

156.1

59.0

1.0

FY95
REQUEST

3603.3
3446.7

156.6

57.0

FY94 total authorized is 3599.0 including salmon marketing (HB 275) and landing tax (HB 268)

FY87
AUTH.

4273.9

4173.1

100.2

76.0

FYol

AUTH.

33313

3181.2

156.1

59.0
1.0

FY8S
REQUEST

1828.3

1672.9

155.4

39.0

FY92

REQUEST

3203.4

3047.6

155.8

55.0
1.0

FY8s
AUTH.

1828.3

1672.9

155.4

39.0

FY92

AUTH.

3526.5

3370.7

155.8

55.0
1.0
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Good afternoon, Mr. Chairman and members of the committee. My name is Jim Palmer.
I work for BP Exploration and | am here today representing the Alaska Oil & Gas
Association (AOGA). Thank you for giving AOGA the opportunity to testify before you
today. AOGA has testified in the past opposing Senate Bill 185 which is essentially

contained in Senate Bill 377 new before you.

AOGA, as you may know, is a trade association whose eighteen member companies account
for the majority of the oil and gas exploration, production, transportation and marketing
activities in Alaska. AOGA strongly opposes the retroactive provisions that are contained
in Senate Bill 377. Sections 1 and 2 of Senate Bill 377 would represent bad tax policy
for the State of Alaska. It would set terrible precedent, while provoking more litigation
than it would resolve. It sends a very hostile message about Alaska, not only to the
managements of the companies who are already here, but also to those who might be

thinking about investing in Alaska.

Former Attorney General Mr. Cole has stated in previous hearings on this measure that
what is being proposed before you in this legislation is not unlike the statute of
limitations provisions found in many of the Lower 48 states and in particular Texas.

That is not true.

According to AOGA's research, we have not found a single state with specific language that
parallels that of sections 1 and 2 of Senate Bill 377. The Texas statutes provide in
section 111.207(b) that when a taxpayer files a protest against an assessment, the
statute of limitations is tolled only for the amount of taxes in issue. The Texas statutes
do not have specific language addressing the increase of assessments during the
taxpayer's protest of assessments. Moreover it has been our members' experience in the

Lower 48 that once a state has made a determination of a taxpayer's tax liability,



generally Ihere is no increase in the assessment; It is either sustained or amended in

favor of the taxpayer.

And not one of those states has ever retroactively amended their statute of limitations
provisions. Those states realize that such a retroactive amendment would likely be
unconstitutional. Those states recognize the need for a tax assessment and collection
period to end, to allow taxpayers and the state to move on from one tax year to another.

To, in effect, show certainty with their taxing system.

It has been stated that the only reason oil and gas taxpayers would oppose Senate Bill
377’'s retroactive provisions is because it affects their bottom lines. That is simply not
true. This legislation represents bad tax policy which would not only create a very
unstable and unfair tax regime in Alaska but could also destroy Alaska's attractiveness
for future investments. Investors will be unwilling to spend their scarce investment
dollars in Alaska when the tax rules applicable at the time of the investment could be
retroactively changed many years in the future. Let me give you a hypothetical example

of a typical oil and gas auuii experience.

A taxpayer files its tax return on June 15, 1981. On June 10, 1984, the Department of
Revenue request the taxpayer to extend the soon to expire three-year statute of

limitation to June 15, 1986. The taxpr re' extend the statute. June 13,
1986, the Department of Revenue issues ». A assessment for $4 m llion. The

taxpayer files an appeal to the assessment and requests an informal hearinc.

Prior to that hearing, the Department of Revenue, in October of 1987, issues yet
another assessment - on a brand new issue. The taxpayer files an appeal and requests a
hearing on that issue. The Department of Revenue holds an informal conference and

affirms the assessments. The taxpayer than requests a formal hearing.

In December of 1988, the Department decides it is still not through inventing new
theories for the past, an issues yet another assessment of $3 million on two brand new
claims. The taxpayer objects to the new claims and files yet another appeal. In 1990,
the Department of Revenue retaliates by increasing its earlier assessments on a new
previously undisclosed theory. The taxpayer objects. In December of that year, the
Department of Revenue issues yet another assessment - increasing the earlier claims

under yet another new theory. The taxpayer objects and is forced to file another request



for a hearing. Thus, the taxpayer, in 1991, is being forced to defend against five
separate tax assessments raised by the Department of Revenue for the taxpayer's single

1980 tax return as much as ten years after the original return was filed.

The hypothetical | have just painted for you may sound a little exaggerated. But we have
checked with our member companies and have been informed that more than one of them
have actual audit situations whose facts are essentially equal to, or worse than, the
hypothetical | have just discussed. The taxpayers are forced to expend substantial
resources challenging the Department's high assessments based on misguided theories
dreamed up by the Department many, many years after the tax return is filed. Is this
the type of tax stability and fairness that Alaska wants to promote to encourage new
investments - both from the oil and gas companies here in the state and from other

potential investors thinking about investing in Alaska for the first time?

Our goal has always been not to delay the tax audit process, but to get it done timely and
fairly. Senate Bill 377" retroactive orovisions therefore, would not be needed if only
this goal was also the goal of the Department of Revenue. A quick look at Mr. Cole's audit
experience of BP's 1978, 1979 tax years clearly shows how the Department of Revenue
has allowed tax audits to drag on unnecessarily. In his testimony before the Legislative
Budget and Audit Committee this past January. Mr. Cole stated that when he asked an
assistant attorney general why the audit would not be completed until August of 1983, he

stated, and | quote:

"You're talking about an audit in August in 1993 for | don't know, 1978, 1979
\ax years. "Ya" Well, why hasn't it been done? "Well, it’s sort of laying around
over in Revenue for the last six years, and you know, nobody's done much about

it."

If the Department of Revenue had no real incentive to move quickly on audits in the past,
this legislation will only make matters worse. Sections 1 and 2 of Senate Bill 185 would
allow the Department of Revenue to go back whenever it wants to whatever year it
chooses and issue higher tax assessments regardless of the underlying law that the
taxpayer relied on when it filed its tax return. Under such a system, there would be no
incentive whatsoever for the Department of Revenue to ever want to settle a tax year.
The Department would simply issue outrageously high assessments knowing full well the

taxpayer would have to protest them thereby allowing the Department to keep the audit



period open indefinitely. Various Alaska government officials have already indicated that
currently outstanding assessments are already overstated. Mr. Cole told the Legislative
Budget and Audit Committee this past January told how the Department of Revenue's

auditors typically write their assessments, and | quote:

"Suppose an auditor sees a particular tax issue which he or she, as the case may
be, believes it should be noted . . . Lets suppose also that the auditor says, well
this is a little bit thin, you know, it's not a slam dunk . . . Well how does the
auditor write it up? If he thinks, or she thinks, that there's a 20% chance, or if

you will, a 50% chance of recovering on this issue ... of course it's written up

for the full amount.”

Under this legislation, even if an auditor believes the chance of an assessments being
upheld is minimal, the auditor will have more incentive to issue the assessment for an
excessive amount. When the taxpayer receives such an assessment, he will have not

choice but to protest it and the never-ending audit cycle will begin.

On behalf of AOGA, | urge you to keep Alaska competitive with the rest of the world for

investment dollars, reject Sections 1 and 2 of Senate Bill 377.

Thank you.



Good morning, Mr. Chairman and members of the
Committee. My name is Paul Wessells and | am Director of
Tax for BP Exploration (Alaska) Inc. | am here to testify on
behalf or BP against the proposed retroactive changes to the
statutes of limitation on assessment and collection of the Oil
and Gas Production Tax and the former Oil and Gas Income

Tax, as set forth in Sections 1 and 2 of Senate Bill 377.

Although oil and gas taxes may seem like an obscure subject
to most people, the tax administration system in Alaska is
not a great deal different from others, including the federal
income tax system. When its time to do your taxes you read
the instruction booklet (that is, the statutes and
regulations), you fill out a return, calculate the tax you owe,
and then write a check. As | am sure some of you are
painfully aware from personal experience with the IRS,
filing your return is not always the end of the matter. It's
no different for oil and gas producers in Alaska. The auditors
in the Department of Revenue examine the returns we file,
ask for explanations of items in these returns, and then
decide whether the correct amount of tax has been paid. If
the auditors believe we should have paid more, they give us
a bill for the extra tax, and some sort of explanation of how
they calculated the bill. This bill for additional tax is called an
assessment and demand for payment. The IRS uses a

different name for the bill they give you when they finish



an audit, but the process leading up to that bill is essentially

the same.

Now just because you get this bill from the IRS or the
Department of Revenue doesn't mean you owe it. The
auditor might have made a mistake, either in calculating the
bill or in interpreting the rules contained in the tax statutes
and regulations. Whatever the nature of the mistake in an
assessment, taxpayers have the right to ask the State (and
the IRS) to correct the error. The way a taxpayer asks for a
correction is by filing an appeal. In Alaska, taxpayers
usually start the error correction process by asking for an
informal conference with a Department of Revenue
employee. If all of the errors are not corrected; the
taxpayer can request a formal hearing presided over by a
hearing officer, who is also a Department of Revenue
employee. After the formal hearing, the Department's
hearing officer writes a decision. The Commissioner of
Revenue then reviews that decision. If the Commissioner
approves the decision, it is formally issued and becomes the
official position of the Department on the matter. At that
stage the taxpayer has 30 days to appeal that decision to
court. In a nutshell, that's how the tax audit and appeal
process within the Department of Revenue works here in

Alaska.



So how do the statutes of limitation fit into all of this? Well,
they are rules that are there to regulate the audit and
appeal process. Simply put, they give the Department three
years from the filing of a tax return to audit it and send the
taxpayer the bill for additional tax that the auditors think
should have been paid and then an additional six years to
get the claim into court for collection. If the Department
doesn't send the bill within the three year period, it can
never claim and collect any additional tax from the
taxpayer. The same rule applies to your federal taxes - if
you haven't heard from the IRS within the three years
after April 15, you can throw your records away- you
won't be needing them, because they won't ever be able to

send you a bill for extra tax for that year.

Here in Alaska the six year statute is satisfied if, within the
six years, the Department considers and decides a tax
appeal and the appeal gets into court. In other words, when
the appeal gets to court, it becomes a "judicial proceeding” of
the type that the six-year statute talks about. What this
means is that if the Commissioner of Revenue does not
make a final administrative determination of a taxpayer's
appeal before the six year period runs out, the State can't
collect the bill. So it's three years to audit and six years to

collect - nine years altogether.



Now | would like to talk about how SB 377 would
change these rules. The amendment contained in Section 1
would change the three-year audit statute so that, even
after the three years are up, the auditors can raise new and
unrelated issues and increase their claims without limit for
more tax at any time so long as the Department has not
finished its consideration of the appeal and issued its formal
hearing decision. [Exxon example] Section 2 of SB 377 would
change the six-year statute so that the clock for the six
years isn't running while the tax assessment is being

appealed within the Department of Revenue or in court.

This doesn't sound like a big deal until you stop and
think what it really means. The six-year statute currently
sets a time limit on how slowly the Department can consider
and decide a tax appeal. It has to get its work done on the
appeal in six years. But under the Administration's
proposal, the six-year clock won't be running while the
Department considers die appeal. So the Department will,
under this legislation, be free to take as many years as it
wants to make a final decision. And, under the change
proposed to the three-year statute, at any point during all
that time while the Department has the appeal, it can
change its mind about what the tax laws meant years

earlier when the taxpayer originally filed its return.

Can you imagine what you would think if after an IRS

audit you got a bill for an additional $1,000. You filed an



appeal explaining why you didn't think you owed it - and
then heard nothing from the IRS about the disposition of
your appeal until nine years later - at which time you get a
bill for an additional $2,000 with an explanation that the
IRS has come up with a new interpretation of the same
rules. And, of course, the $3,000 has twelve years of
interest added to it. Well, after you managed to calm aown, if
that were possible, you would probably think that

something was terribly wrong with the US tax system.

You probably think | have a pretty vivid imagination
to come up with a story like that. Let me assure you that
except for the amount of tax this story is true and it
happened to BP right here in Alaska. This changing of the
Department's mind during the course of an extended tax
appeal is one of the most troubling problems Alaska has
with its present tax system, and because of tax
confidentiality it is one of the most difficult to explain to the
public with real-life examples. In effect, this
institutionalized revisionism makes it impossible for a
taxpayer to know what the correct amount of tax is when it
has to file a tax return and pay that tax. Absolutely

impossible.

The proposed amendments to the statutes of limitation
that you are being asked to enact in this special session
would ratify this course of conduct. Even if this is legal - and

we don't think it is - is it a sensible tax policy? Apparently,



the Administration does not think so. That's why their
proposal for the future is a rule that gives the Department
five years to audit and make its claim for more tax, and
after that the tax claim cannot be increased. Well then |
must ask you, if the amendment to the three year statute
that is being proposed to deal with tax years before 1994 is
not good policy for the future, then why is it fit for the

past?

| would like to say a few words about our efforts in
recent weeks to find a compromise on this legislation. We
have had a number of discussions with the Attorney
General in an effort to find a middle ground. As you know
from the letter you received from our President, John
Morgan, we offered not to claim the six year collection
statute as a defense in consideration for the Administration
dropping its insistence on retroactivity. We also supported
legislation that would adopt royalty settlement values as a
basis for tax valuation. The Administration rejected these
overtures. During our several discussions with them it has
become very clear to us that withdrawing support of
retroactivity, especially with regard to the three year limit
on assessments, is an idea they will not accept. As you all
know from Mr. Sullivan’s testimony yesterday, the
Supreme Court is scheduled to hear a case next week that
will determine the proper interpretation of the three year

limit on assessments. We had hoped that the Administration



would conclude that our offer not to claim the six year
statute would avoid the prospect of amounts being "taken
off the table" in negotiations and that a proper judicial
determination of the meaning of the three year statute
would be satisfactory. BP is prepared to live by whatever
the court decides, why isn't the Administration? Is it
concerned that the State might not prevail? If that is the
problem, th™ message for business in Alaska is pretty
ominous - if the State wants your money bad enough, it will
do anything, even change its laws retroactively, in order to

get it.

In addition to being bad policy for the state by sending
a very clear "stay away" message to investors, SB 377
won't even deliver as advertised - that is as a catalyst to
settlement of these old tax claims. It only adds another
procedural twist that both sides' litigation teams will spar
over. And it won't save the alleged $3 billion of back taxes
from falling off the table. Either it has already fallen, or the

present laws keep it from falling off.

Thank you for the opportunity to testify.
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LEGISLATIVE AFFAIRS AGENCY
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(907) 465-3M7 or 403-2450 )
FAX g907) 405-2029 130 Seward Street, Suite 409
Mail Stop 3101 { Juneau, Alaska 99501-2105

MEMORANDUM May 10, 1994

SUBJECT: Draft HC% CSSB 377 ( ) "X" version (Work Order No. &
LSI885\X

T0: Representative Ramona Barnes,
Speaker of the Hquse
AT N: Doug Wooliver
FROM: Jack ?henoweth
Legislative

Per request, this is a sectional anav?J*fof HCS CSSB 377( ), a bill draft requested
and returned to your office this afternoon.

The draft includes all the tax-assessment and tax-related changes at the front of the
bill, as hill sections 1- 6.

Bill section 1 makes substantive chanoes In the ta£)<rocedures surrounflmrg the
assessment of the 0|I ?]nd % ;Progernes roduction tax and tne former 0| dgnas
Income tax aPp rat acc? ting”" method. ara% {1 ects
t es due fo enods nding before January 1 1994 and would allow trge
artment to a é st ass? ?wee at any time the mattﬁr remained unresolve

no thstandmg the genera ear limftation Penod Rcableto tax assessmens.
Paragr r1p S eea%tettax Ue for tax periods beginning after Deeember 3,
1923 gar(sjc the ability of the state to issUe"or amend’tax asSessments for taxes fo
five yi

Bill section 2 amends provisions relating to tax collection to clarify when the six-year
period for collection commences.

Bill sec%on 3 sets out a mechanism by which to. ascertain the Prevamng value of oil
under the state’s oil and aspro eg s production tax, torFm F artment
of Revenue.to ad]pgt reg atl ns to e(s 'net Peva| Ingva ue ée%u

a combinatign of State methods and reflecting different 0| an e
production fielas.



Representative Ramona Barnes
May 10. 1994
Page 2

Bill section 4 amends the definition, for purposes of the state’s oil and gas properties
production tax, of "gross value at the point of production" as applicable to the
valuation of gas taken as a byproduct from the production of oil.

Bill (fectjon h expands the def||n|t|on for purposes, of th (e state’soil and gas ﬁ lg)ropernes
8? uction tax ross Valug Ft the ‘point of p él(:'[lon aIp cable 'to the
aluation of % pro uce? as Tuel or stock In the production qf urea or ammonia,
tying that vallle to a royalty settlement agreement en there IS an agreement.

Bill section 6 supplies definitions for terms used in AS 43.55.

*

Bill sections 7 - 15 retain the material initially offered by the administration that
relate to state agency fiscal procedures.

Bill section 7, amending AS 37.05,180, changes, from two to one two year, the time
vvllt\ttsn vvh|nch state vvarr%nts must be presented for payment Y

Bill section 8, amending AS 37.05.510(h), changes the manner inwhich charges may
be made against the working reserve account

Bill section 9. amending AS 37,07.060(b)(2), would require the governor to includ
certeﬁn 1;mtpormatlon relaqe% to the const I)S )onal udgeg [ESErve t% de En ttte requE reg

financial report to the legislature.

Bill section 10. addm% a new section AS 37.07.085, authorizes a state agency to
prorate certain payments under certain conditions.

Bill section 11. amendm%_AS 37.25.010(b), revises a provision relating to payment of
certain prior year obligations.

Bill sectjon 12. amending AS 39,20,250(a),. elimingtes the rovision of current law
authorlcztfng t}te paymentgof termma[zleaglg n =nstaﬂ P

Il section 13. amending AS 44.23.055(8), would reduce from two years to ope vear
tetsime vut%?n erh %erson must apﬁol)y or rgssue o?apermane/nt fund dn \23/

that wes returned as undeliverable,

Bill sectio 14 end| 4{)20 070 |sa I|cable 0] the fs]tates raitt Spro?ram for
excelpt|ona ch| ren o rated the De ment of Health & SoCial Services
woud reauthonze the payment fcerta| rangs fhat Were m e In past P/ears ut or
which the authority to vvas Inacvertentl eeée In con orming refated laws to
changes In feceral Taws. nderstand that ta|Ie Information ab ut th|s provision



Representative Ramona Barnes
May 10, 1994
Page 3

%s avallable from. the Def)artment of Health & Soehal Services in a memorandum
rom Speclal Assistant Elmer Lindstrom memo to the Senate Finance Committee.

Bill s ctuin 15 repeals AS 39,20, ZSOIng) f‘ law, related to payment of terminalleave
and snould be read In connection wath il section 12.

Bill | 1 commentm nature of the m dments made to AS 43,05.-
ZGOQ nd'AS 43.05.2 (ﬁ sect|ons lan 2 erts that these provisions
restat e law as it was endc bys 4, SLA 19

made by the men ents made toA 43.05.260(a)(1) an AS 43.05.270(a) b b|II
sect|ons 1an 2 apply to grievances, actions, and appeals pending on the éffective
date of those sections.

Bill section 18 makes the initial amendment of the definition of "gross value at the
point of production” retroactive to January 1, 1965,

Bill sections 19 and 20 are the measure’s effective date provisions. Generally,

- the changes In law affecting il and gas matters that are made by the
prowsmns enumergted n b\iY section q9 take effect |mmed|ateqy, and y

under hill section 20, the changes proposed i the provisions not related to
%gg%]d 0as matters WOU(id take ef?ect W he) start of the IOnext f?scal year &uly 1

Bill section 17. In Jhe nature of an a pI|cab|I| () ovision drectsthat h?ch noe
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HOUSE CS FOR CS FOR SENATE BILL NO. 377( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Spcnsor(s):  SENATE FINANCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to state agency fiscal procedures, including procedures related
to the assessment and collection of certain taxes; and providing for an effective
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 43.05.260(a) Is amended to read:
) Except as provided in (c) of this section and AS 43.20.200(b), the amount

of a tax imposed hy this tice must be assessed

(1) for tax periods ending before January 1 1994. within three years
after the retum wes filed, whether or not a retum was filed on or after the date
presciibed by law; however, at any time during the administrative consideration
of a taxpayer grievance or of a claim for credit or refund, based upon n tax
Imposed bv former AS 43.21 or bv AS 4355, the department mav increase or
decrease the amount of tax due bv issuing or amending an assessment:

(2) for tax periods beginning after December 31, 1993, within five

. -1- HCS CSSB 377( )
Neu Text Underlined (DELETED TEXT BRACKETED]
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1 years after the return wes filed, whether or not a return wes filed on or after the
2 date prescribed bv law; the department mav increase or decrease the amount of
3 tax due bv issuing or amending an assessment within the five-vear period: after
4 that five-vear period, the department mav not increase an assessment under this
5 subsection. [IF THE TAX IS NOT ASSESSED BEFORE THE EXPIRATION OF
6 THE THREE-YEAR PERIOD, PROCEEDINGS MAY NOT BE INSTITUTED IN
1 COURT FOR THE COLLECTION OF THE TAX|]

s 50 2. AS43.05.270(a) is amenced to read:

9 &) When the assessment of a tax imposed by this tide has been made within
10 the period of limitation under AS 43.05.260, the tax may be collected by levy or by
1 a proceeding incourt [, BUT ONLY] if the lewy is made or die proceeding is begun:
12 (1) within six years after the latest of anv of the following;

13 (A) the assessment of the tax;

14 (B) the final administrative determination of the grievance,
15 If the taxpayer files a grievance from an assessment; or

16 (C) the final judicial resolution of an appeal, if the taxpayer
17 appeals from a final adjudicative determination of a grievance; or

18 (2) hefore the expiration of a period for collection agreed upon In
19 Wwiting by the department and the taxpayer before the expiration of the six-year period:
20 a period agreed upon may he extended by subsequent agreements in writing made
21 before the expiration of the period previously agreed upon [, THE PERIOD
22 PROVIDED BY THIS PARAGRAPH DURING WHICH A TAX MAY BE
23 COLLECTED BY LEVY MAY NOT BE EXTENDED OR CURTAILED BECAUSE
24 OF A JUDGMENT AGAINST THE TAXPAYER].

25  *Sec. 3. AS 4355 is amended by aading a new section to read

26 Sec. 43.55.145. PREVAILING VALUE FOR OIL () The department shall
2 adopt regulations to determine a methodology for calculating the prevailing value of
28 oil produced in each field or area of the state for each destination area to which the
29 oil is delivered. Before each October 30, the department shall annually review and
30 determine if any adjustments are necessary to the methodology established by
31 requlation under this section.

HCS CSSB 377( ) .
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(b) The regulations adopted by the department under (a) of this secuon shall

1

2 determine the prevailing value of oil using the

3 (1) current value or average of current values for oil of like kind

4 character, and quality produced from each field or area in the state

5 (2) current values or average of current values for two or more types

6 of domesdc or foreign oil selected by the department that are not produced in the state

! or

8 (3) any combination of the methods et out in this subsection.

9 (c) The orassign different weights to the oils selected
10 under ‘(b) c<?C.Pezfifl%fzféﬂaﬁa!ez%%artmentrnay the amounts calculated uncer (b)
1 of this section to account for differences in il types and destination aress.

12 (d) For purposes of this section, "cunment value™ includes spot or other current

13 prices or assessments publicly reported.

14 *Sec. 4. AS435.900(7) is amended to read:

15 (7) "gross value at the point of production™ means

16 (A for il, the value of the oil at the point where it Is meten
17 or measured (by automatic custoay transfer meter, tank gauge, or other method

18 approved by the commissioner) in a condition of pipeline quality on the

19 premises of the lease or property from which it is recovered; however, if the

20 oil is ot of pipeline quality when it is removed from the premises of the lease

21 or property from which it is recovered, or if the oil recovered from a lease or

22 property is not metered or measured (by automatic custodly transfer meter, tank

2 gauge, or other method approved by the commissioner) on the premises of the

24 lease or property from which it is recovered, then the gross value at the point

25 of production is the value of that oil at the off-premises location where the il

26 15 first metered or measured (by automatic custody transfer meter, tank gauge,

2 or other method approved by the commissioner) in a condition of pipeline

28 quality;

29 (B) for gas recovered from or in association with il, the val
30 of the gas at the point where it is accurately metered or measured after

31 separation from the oil; for gas run through a gas processing plant, the gross

_ -0 HCS CSSB 377( )
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1 value at the point of production is the full consideration received by the
2 producer for the gas if sold in an arm’s length transaction or, in the absence of
3 an arm’s length transaction, is the sum of the value of the liquids extracted
4 from the gas at the plant and sold and the value of the residue gas sold, less
5 a reasonable allowance, which mav not exceed SI per barrel of plant liquid
6 sold, for processing the gas at the plant and for transporting the gas to the plant
7 from the premises upon which the oil production operation is conducted; and
8 (C) for gas not recovered from or in association with oil, the
9 value of the gas at the point where it is accurately metered or measured or the
10 value of the gas at the point of sale, if any, on the premises of the lease or
11 property from which the gas is recovered, whichever is the higher value; for
12 gas run through a gas processing plant, the gross value at the point of
13 production is the full consideration received by the producer for the gas if sold
14 in an arm’s length transaction or, in the absence of an arm’s length transaction,
15 is the sum of the value of the liquids extracted from the gas at me plant and
16 sold and the value of the residue gas sold, less a reasonable allowance, which
17 mav not exceed SI per barrel of plant liquid sold, for processing the gas at
18 the plain and for transporting the gas to the plant from the point where it was
19 accurately metered or measured;
20 * Sec. 5. AS 43,55.900(7), as amended by sec. 4 of this Act, is amended to read:
21 (7) "gross value at the point of production™ means
22 (A) for oil, the value of the oil at the point where it is meter
23 or measured (by automatic custody transfer meter, tank gauge, or other method
24 approved by the con wussioner) in a condition of pipeline quality on the
25 premises of the lease or property from which it is recovered; however, if the
26 oil is not of pipeline quality when it is removed from the premises of the lease
27 or property from which it is recovered, or if the oil recovered from a lease or
28 property is not metered or measured (by automatic custody transfer meter, tank

gauge, or other method approved by the commissioner) on the premises of the

lease or property from which it is recovered, then the gross value at the point

SR

of production is the value of that oil at the off-premises location where the oil

HCS CSSB 377( ) _
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is first metered or measured (by automatic custody transfer meter, tank gauge,
or other method approved by the conmissioner) in a condition of pipeline
qality;

(B) for gas recovered from or in association with ail, the value
of tre gas at the point where it i accurately metered or measured after
separation from the ail; for gas run through a gas processing plant, the gross
value at the point of production is the full consideration received by the
producer for the gas ifsold in an arm’ length transaction or, in the absence of
an arm’s length transaction, is the sum of the value of the liquids extractd
from the gas at the plant and sold and the value of the residue gas s0ld, less
a reasonable allonance, which may not exceed $1 per barrel of plait liquid
sold, for processing the gas at the plant and for transporting the gas to the plant
from the premises upon which te ol production operation s conducted;
[AND]

(© for gas not recovered from or in association with ail, the
value of the gas at the point where It isaccurately metered or measured or the
value of the gas at the point of sale, iFany, on the premises of the lease or
property from which the gas Is recovered, whichever is the higher value; for
gas run through a gas processing plait, the gross value at the point of
production is the full consideration received by the producer for the gas ifsold
in an armm”s length transaction or, in the absence of an arm’ length transaction,
is the sum of the value of the liquids extracted from the gas at the plant and
sold and the value of the residue gas s0ld, less a reasonable allonvance, which
may not exceed $1 per barrel of plant liquid sold, for processing the gas at the
plant and for transporting the gas to the plant from the point where Itwas
accurately metered or measured; and

(D) for taxable gas produced and used as a fuel or feedstock
in the production of urea or ammonia, notwithstanding (B) and (C) of this
paragraph and AS 43.55.020(f). the gross value at the point of production
for each lease or property is the amount per Mcf under a rovaltv

settlement agreement to which the state is a partv and that was in effect
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on January L 1994, for rovaltv gas from that lease or property; if taxable
ges is produced and exchanged for other gas on a volumetric basis, and the
gas received in that exchange transaction is used as a fuel or feedstock in
the production of urea or ammonia, the gross value at the point of
production for each lease or property is the amount per Mcf under a
rovaltv settlement agreement to which the state is a party and which was
In effect on January 1 1994. for rovaltv gas from the lease or property
from which the producer’s taxable gas was produced.

* Sec, 6. AS 43.55.900 is amended by adding new paragraphs to read:

(17) "condensate™ means all hydrocarbons, including scrubber liquids,
recovered in liquid form from a gaseous stream by mechanical separation without
resort to extraneous refrigeration, adiabatic expansion through aJoule-Thompson valve
following artificial compression, turbo-expansion, aerial cooling below the temperature
at which hydrates or ice would form in the gas stream, osmosis, adsorption, or
absorption; if a gas stream moves to a gas processing plant without having passed
through a prudently operated mechanical separation unit, that portion of the liquid
hydrocarbons extracted at the gas plant that could have been extracted through a
mechanical separation unit by a prudent operator will be treated as condensate;

(18) "distillate’ has the meaning given the term 'condensate' in this
section;

(19) "gas processing plant” means a facility, other than a liquified
natural gas plant, in which liquid hydrocarbons are extracted and separated from a
stream of gas by one or more of the following means: refrigeration, adiabatic
expansion through a Joule-Thompson valve following artificial compression, turbo-

expansion, osmosis, adsorption, or absorption.

* Sec 7 AS 37.05.180 is amended to read:

Sec. 37.05.180. TIME [TWO-YEAR] LIMITATION ON PAYMENT OF
WARRANTS. A warrant upon the state treasury may not be paid unless presented at
the office of the commissioner of revenue within ON€-VEar [TWO YEARS] of the date
of its issuance. A warrant not presented within that time is considered paid and money

held at the expiration of that time in a special fund or account for the payment of the

HCS CSSB 377( )
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warrant dall be trasfarred o the general fud, except where the warrant is for the
payment of a permanent fund dividend or where transfer is prohibited by the federal
government for state participation in a federal program.

Sec 8. AS 37.05.510(b) B amended to reed:

((9)) The Department of Administratian sall allocate t© the working resernve
account amounts appropriated to all state agencies for the berefits set out in @) of this
section after the gppropriation Act implementing the state gperating budget s enacted.
The department sall charge the resenve account with all payments for the bernefits sst
out in @ of this sectiocn. [IFPAYMENTS FOR A FISCAL YE.AR EXCEED THE
UNEXPENDED BALANCE OF APPROPRIATIONS ALLOCATED TO THE
ACCOUNT, THEDEPARTMENT MAY, EXCEPT FORPAYMENTS UNDER @®
OF THIS SECTION, PAY THOSE BENEFTTS BY CHARGING THE
UNENCUMBERED BALANCE OF ANY APPROPRIATION ENACTED TO
FINANCE THE PAYMENT OF EMPLOYEE SALARIES AND BENEFITS THAT
IS DETERMINED TO BE AVAILABLE FOR LAPSE AT THE END OF THE
FI1SCAL YEAR.]

Sec 9. AS 37.07.080(b)(2) s amended to read:

(¢)) the governor’s gperating program and budget recommendations fo
the succeeding fisal year organized by agency as required by AS 37.07.020(a); ifan
appropriation has been made from the constitutional budget reserve fund Tart. 1X.
sec 17. Constitution of the State of Alaska), and uttil the amount appropriated
is repaid, the governor dall propose the amount of money in the general fund
available for appropriation at the end of the preceding fisal vear that shall be
appropriated to the constitutional budget reserve fund:

Sec 10. AS 37.07 samended by adding a new section to read:

Sec. 37.07.085. PRORATION OF PAYMENTS, (@ At the beginning of each
fiscal year, an agency thet administers grants, reimbursement, revenue sharing, public
assistance, or other programs to distribute state money under a statute shall determine
whether appropriations for the fiscal year are sufficiatt to pay all anticipated claims
and entitlements under the statute. Except as provided in (d) of this section or as

otherwise provided by law prescribing agency action in response to insufficient

_ -7 HCS CSSB 377( )
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aPprepriadons, iFappropriations are noi sufficiett, the agency sall reduce the amount
to be paid to eligible recipients by prorating the dortfall among the eligible recipiats.

(®) An agency thet is paying reduced payments under @) of this section gl
determine, on December 30 of the fisal year, whether money available s sufficiat
to fund the reduced payment level for the remainder of the fiscal year.

© An agency that has determined that appropriations are insufficiait under
@ or (b) of this section sall report to the governor, and the govermor gall report
the legislature by the 10th day of the next regular lggislative session, the amount of
additional money needed for the remainder of that fiscal year to fund payments at the
reduced level and the amount of additional money needed to make full payments to
eligible recipients.

(@ An agency that has determined that appropriations are irsufficiatt under
(@ of this section may not reduce payments If the reduction would violate the terms
of an agreement between the state and the federal government or would violate a
requirement for participation in a federal program in which tre state s participating.
As required by (©) of this section, the agency and the governor shall report regarding
the amount of money needed to make full payments to eligible recipients.

®© The commissioner of adninistration may adopt regulations necessary to

implement this ssction.

* Sec. 11. AS 37.25.010(b) is amended to read:
() An indebtedness arising Trom a prior year for which the gopropriation has

lapsed gall be paid from the current years gopropriations, if

(@ this expendirure does not exceed the balance lgpsed; and

(@ the origimal dbligation date s not more than four [TWO] years
Trom die requested date of disbursement.

* Sec. 12. AS 39.20.250(a) is amended to read:
@ Terminal leave for unused personal leave sall be allowed upon separation

from service. The payment equals the personal leave balance at the date of
separation multiplied bv the officer's or employee’s rate of pav at the date of
separation expressed on an hourly basis [COMPENSATION THAT THE OFFICER
OR EMPLOYEE WOULD HAVE RECEIVED IFTHE OFFICER OR EMPLOYEE

-8-
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HAD REMAINED INTHE SERVICE UNTIL THE EXPIRATION OF THE PERIOD
OF UNUSED PERSONAL LEAVE]. A payment of terminal leave t© an employee
sall be made as a lump sum payment [OR IN INSTALLMENTS OVER A PERIOD
OF TIME, AS THE EMPLOYEE ELECTS].

* Sec 13. AS 43.23.055 isamended to read:

Sec. 43.23.055. DUTIES OF THE DEPARTMENT . The department sall

@ anmually pay permanent fund dividends from the dividend fud;

(@ sbject ©AS 43.23.011 and [PARAGRAPH] (8 of this section,
adopt regulations under AS 44.62 (Adninistrative Procedure Act) thaet establish
procedures and time limits for claiming a permanent fund dividend; the department
shall determine the number of eligible gplicants by October 1 of the: ear for which
the dividend is declared and pay the dividends by December 31 of that year;

@ adopt regulations under AS 44.62 (Adninistrative Procedure Act)
that establish procedures and time limits for an individual upon emancipation or upon
reaching majority to apply for permanent fund dividends not received during minority
because the parent, guardian, or other authorized representative did not apply on behal T
of the individual;

(@ assist residents of the state, particularly in rural aress, who because
of language, dishility, or inecosssibility to public trangportation need assistance 1o
establish eligibility and to apply for permanent fund dividends;

® anually determine, iIn cooperation with the Department of
Corrections, the number and identity of individuals ireligible for a permanent fund
dividend under AS 43.23.005(d);

(®) adopt regulations thatare necessary to implement AS 43.23.005(d);

(M adopt regulations that establish procedures for the parent, guardian,
or other authorized represerntative of a disabled individual to apply for prior year
permanent fund dividends not received by the disabled individual because no
application was submitted on behalf of the individual ;

(® adopt regulations that establlish procedures foran individual to apply
to have a dividend warrant reissued if itis retumed to the department as undeliverable
or itis not paid within one vear [ TWO YEARS] of the date of its issuance; however,

_ -9- HCS CSSB 377( )
New Text Underlined [DELETED TEXT BRACKETED]



[l

o o N~ OO 01 M W N

[
o

11
12
13
14
15
16
17

19
20
21
22

WORK DRAFT WORK DRAFT WORK DRAFT

the department may not establish a time limit within which an gpplication t have a
warrant reissued must be filed;
© adopt regulations establishing an gptional longevity bonus progre
1o provide for the direct payment by the department of an individual s permanent fund
dividend to an annuity program selected by the individual .

* Sec. 14. AS 47.20.070 s amended by adding a new subsection to read:

()] The department may award grants necessary to the performance of its
duties under this chepter. i the department determines that It is appropriate to further
program dojectives, the department may award grants for a period of two years, subject
o lggislative gopropriation.

* Sec. 15. AS 39.20.250(b) is repealed.

* Sec. 16. The provisions of AS 43.06.260(@)(1), as amended by ssc. 1of this Act, and of
AS 43.05.270(a), as amended by sec. 2 of this Act, are declaratory of existing law as
originally enacted in AS 43.05.260 and 43.05.270 by sec. 1, ch. 94, SLA 1976.

* Sec. 17. Notwithstanding the provisions of AS 01.10.100(@), the provisions of
AS 43.05.260(a)(1), as amended by sec. 1 of this Act, and AS 43.06.270(a), as amended by
s=c. 2 of this Act, apply to a grievance pending under AS 43.05.240 and to an action or appeal
pending before a court on the effective date of secs. 1 and 2 of this Act.

* Sec. 18. Section 4 of this Act is retroactive 1o January 1, 1985.

* Sec. 19. Sections 1 - 6 and 16 - 18 of this Act take effect Immediately under
AS 01.10.070(C).

* Sec. 20. Except as provided in sec. 19 of this Act, this Act takes effect July 1, 1994.

HCS CSSB 377( ) -10-
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STEVE COWPER, GOVERNOR
M E liilF M M

DEPARTMENT OF REVENT E P O. BOX S
JUNEAU. ALASKA 9.8B11-04Q0

PHONE; 190') 465-2300
OFFICE OF THE COMMISSIONER /

March 25, 1988

Dear

This letter 1s to Invite your participation in briefing an Issue
currently pending before the commissioner of revenue 1n a confidential

taxpayer proceeding.
The questions to be addressed may be stated as follows:

1. Under which of the following circumstances, 1f any, does the
statute of limitations bar the department from amending a timely filed

assessment.

(@ the amount originally assessed 1s either Increased or decreased
1n the amended assessment and more than three years have elapsed since

the filing of the return;

(b) the amount originally assessed Is not changed but the reasons 1n
support have changed and more than three years have elapsed since the

filing of the return; and

(©) both the amount originally assessed and the underlying grounds
for the original assessment have been changed and more than three years

have elapsed since the filing of the return?

2. IT the department has authority to amend an assessment under any
of the circumstances above, 1s the department required to first show good

cause and, 1f so, what does '‘good cause' mean?

3. Does an appeal by a taxpayer of a Notice of Assessment
constitute a waiver of the statute of limitations or toll the running of

the limitation period during the pendency of the appeal?

Your participation 1s Invited 1n order to assist the commissioner 1n
focusing on the broader Implications of various possible rulings on the
statute of limitations. Your participation 1n this matter does not
foreclose or affect your ability to later argue this Issue 1n a
subsequent case 1n which you have a direct Interest.
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March 25, 1988

If you choose to file an amicus brief on the above question, please
submit the brief, along with two copies, by April 25, 1988. This office
will serve copies of the amicus briefs on the parties to the proceeding.
The briefs of the parties will not be circulated to the non-party
taxpayers. No reply brief of an amicus will be permitted.

Please note that amicus briefs are probably not protected by AS
43.05.230 and may be subject to public disclosure. This notice 1s being
sent to all AS 43.21 and AS 43.55 taxpayers. You may wish to join with
one or more taxpayer iIn submitting a brief. Thank you for your
consideration of this matter.

Sincerely,

Deborah Vogt
Senior Revenue Hearing Examiner

cc: Commissioner Hugh Malone
Attorney General Grace Berg-Schalble
Donald Bullock, Hearing Officer
Myron Klein, Hearing OfFicer
.Tlna Koybayashl, Hearing Officer
Diane Colvin, Hearing Officer
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sales in the same market for each month as reported by the taxpayers
on their production tax returns. The volume-weighted average re-
ported sales price is an arithmetic calculation based on returns as
filed and is not a determination of the prevailing value of the oil.

(b) A taxpayer will recalculate its aggregate tax liability based on
the interim sales price under (a) of this section and it shall pay the
difference between the reported tax liability and the recalculated tax
liability for the six-month period. If the amount of taxes paid by a
taxpayer exceeds the recalculated tax liability for the six-month pe-
riod, then the taxpayer may treat the excess as a credit against future
estimated payments. Notwithstanding 15 AAC 05.050, the depart-
ment will defer action on a claim for refund of the recalculated tax
until the department has made a final determination of taxes due
under 15 AAC 55.

(c) Ataxpayer shall file a report on a form prescribed by the depart-
ment and shall, as appropriate, either pay with money or by applying
a credit accrued under (b) of this section, or claim a credit for, the
difference between the recalculated tax liability under this section
and the reported tax liability. The report and the payment of claim of
credit for the first six months of the calendar year must be filed no
later than October 31 of that year, and the report and the payment or
claim of credit for the second six months of the calendar year must be
filed no later than April 30 of the following year. (Eff. 9/1/84, Register
91)

Authority: AS -13.05.080 AS 43.55.040
AS 43.55.020 AS 43.55.110
AS 43.55.030

15 AAC 55.170. PREVAILING VALUE FOR OIL. (a) For a pro-
ducer’s oil, the prevailing value for purposes of this chapter is the
arithmetic average acquisition cost C.1.F. (at the refinery inlet in the
same market in which the producer’s Alaskan oil is refined) based on
the sales price of like oil sold in up to three third-party, arm’-length
transactions selected by the department. In this subsection, "like oil”
means an oil of substantially similar quality produced in the same
general area ofthe state and subject to the same federal price controls,
if any, as the oil for which the prevailing value is to be determined.

(h) If the information under (a) of this section is not available, then
the prevailing value for purposes of this chapter equals the arithmetic
average acquisition cost C.1.F. (at the refinery inlet in the same mar-
ket in which the producer’s Alaskan oil is refined) of up to six oils
selected by the department including

() up to three domestic oils of substantially similar quality
which are sold in significant quantities in the same market or near
the same market; and

213
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(2 up to three imported oils of substantially similar quality
which are sold in significant quantities in the sanr,- market or near
the same market.

(©  The respective acquisition cost C.I.F. at the refinery inlet in
market for each of the oils used in this section equals the sum of

(1) the respective official government sales price or posted price
of the oil (with adjustments for differentials and surcharges) ap-
pearing in the latest Platt’s Oilgram Price Report published on or
before the last day of a month; plus

(2) the respective tanker transportation cost of the oil from its
port of origin to ship’ rail in the same market as that in which the
producer’s Alaskan oil is refined, to be calculated

(A) by multiplying the London Tanker Broker’ average freight
rate assessment ("AFRA”) applicable to that voyage during that
month for AFRA LR2 (Long Range 2) oil tankers, by the most
recently published Worldscale rate for that voyage; or

(B) by applying another applicable freight rate if foreign flag
vessels are prohibited from transporting that oil; plus

(3) any canal tolls and expenses not included in the- applicable
freight rate for that voyage; plus

(4) pipeline or other carrying charges.

(Eff. 1/6/80, Register 73; am 5/21/81, Register 78; am 9/1/84, Register
91) "o oo

Authority: AS 43.05.080
AS 43.55.020(f)
AS 43.55.110

15 AAC 55.172. PREVAILING VALUE FOR GAS. For a pro-
ducer’s gas, the prevailing value for purposes :of. this chapter is

(1) the volume-weighted average of the prices received under the
terms of sales contracts for significant quantities which have been
entered into or the pricing provisions of which have been amended
during the tax year or the two preceding years at the sales delivery
points within the same market for that production by the producer
in arm’s-length sales transactions for like kind, character, and qual-
ity Alaskan gas produced during the month; or

(2) if the producer makes no arm's-length sales of significant
quantities at the sales delivery points within the same market for
like kind, character, and quality Alaskan gas produced during the
month, the volume-weighted average of the prices under the terms
of arm’-length sales contracts for significant quantities of gas
(whether between third parties or not) which were entered into or
the pricing provisions of which were amended during the tax year or
the two preceding years from the same field as the producer's gas (or
if there are no contracts which comply with this paragraph for that
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with gererally accepted accounting principles,
aosistently gplied.

(@ Ifa producer exchanges aii or gas with a
third party, the sales price of that aill or gas for
purposes of I5AAC 55.010— 15AAC 55.210 B

(D the price prescribed inthe exchange agree-
ment forthe producer sail or gas for purposes of
settling accounts and cashing out any net
exchange balances in the producer’s favor (o
illistrate what i meant by a net exchange bal-
ance in the producer’ favor, suppose the
exchange sforoil on a barrel-for-barrel besisand
the producersvolume to the third party exceeds
the volume received from the third party: the
amount ofthat excess would be the net exchange
balance iIn the producer’s faor); or

(@ i1fthere sno such price prescribed In the
exchange agreement, the priceattributable to the
all or gas received by the producer which B
entered on the producer books iIn accordance
with gererally accepted accounting principles,
aosistently gplied. EfT. 1/6/80, Reg. 73)

Authority: AS 43.05.080

AS 43.55.020(0
AS 43.55.110

15 AAC 55.165. ESTIMATED PAYMENT
OF TAXES, (@ Beginning with the six-month
period of July through December 1934, and for
each succeeding six-month period after thet, the
departmentwill compute and publishan interim
salesprice forail from each ail producing fieldor
area in Alaska for each month of that six-month
periad. The department will publish interim
sales prices for the firstsix months ofa calendar
year before August 31 of that year and wall pub-
lish interim salesprices forthe second sixmonths
ofthe calendar year beforeMarch lofthe follov-
ing year. The interim salespricewill be based on
the volume-weighted average sales price of dl
taxpayers” sales in the same market for each
month as reported by the taxpayers on thelr pro-
duction tax returms. The volume-weighted aver-
age reported sales price is an arithmetic
calaulation based on retums as filedand snot a
determination of the prevailing value of the dil.

;0 A taxpayer will recalaulate itsaggregate tax
lichilitybased on the interim salesprice under @)
of this section and it sell pay the difference

REVENUE

15 AAC 55.160
15 AAC 55.170

between the reported tax ligbility and the
recalaulated tax lisbility for the six-month
period. Hthe amount oftaxes paid by a taxpayer
exceeds the recalaulated tax lichility for the six-
month period, then the taxpayer may treat the
excess as a aredit against future estimated pay-
ments. Notwithstanding 15 AAC 05.050, the
department will defer action on a claim for
refund of the recalaulated tax until the depart-
ment hasmade a firal determination oftaxesdue
under 15 AAC 5.

© A taxayer dull fik a report on a form
prescribed by the department and gell, asappro-

priate, either pay with money or by applying a
creditaccrued under (D) ofthissection, orclaima
cedit far, the difference between the recalou-
lated tax libility under this section and the
reported tax lihility. The report and the pay-
ment of claim of credit for the firstsix months of
the calendar year must be filed no later than
October 31 of that year, and the report and the
payment or claim of credit for the second six
months ofthe calendar year must be filedno later

than April 30 of the following year. EfT. /1/34,

Reg. 91)

Authority: AS 43.05.080 AS 43.55.040
AS 43.55.020 AS 43.55.110
AS 43.55.030

15 AAC 55.170 PREVAILING VALUE FOR
OIL. @ Foraproducersail, the prevailing value
for purposes of this chapter ks the arithmetic
average acpuisition aost C.1F. @@t the refirery
inlet in the same market inwhich the producers
Alaskan ail srefined) based on the sales price of
like ail sold in up to three thirdqarty, arm%s-
length transactions selected by the department.
/In this subsection, ““like oil” means an oil of

/ausstatially similar gquality produced in the

same gereral area of the state and subject to the
same feckral price antrols, ifany, as the ail for
which the prevailing value 510 be determined.

O Ifthp nformation under @) ofthissection is
not available, then the prevailing value for pur-
pases of this chapter equals the arithmetic aver-
age aoouisition cost CLLF. (@t the refinery inlet in
the same market in which the producer’s Alas-
kan ail srefined) of up to sixoilsselected by the
department including

(@ up to three domestic ails of sustantially

similar quality which are sold in sighificait

15-46.42
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quantities in the same market or near the same
market; and

(@ up o three imported oils of sustantially
similar quality which are sold in sighificant
quantities in the same market or near the same
market.

© The respective acquisition cost CLLF. atthe
refirery inlet ina market foreach ofthe cilsused
in this section equals the sum of

@D the respective official government sales
price or posted price of the aill (with adjustments
for differatials and surcharges) appearing inthe
latest Platt’s O lgram Priice Report published on
or before the lestday ofa month; plus

@ tre respectave tanker transportation aost
ofthe ail from mtsportoforigin toshipsrail inthe
same market as that in which the producer’s
Alaskan all srefired, t be calaulated

(A) by multiplying the London Tanker
Brokers average freigit rate assessment
C‘AFRA™) gpplicable to that voyage during
thatmonth forAFRA LR 2 (Long Range 2)ail
tankers, by the most recently published
Worldscale rate for that voyage; or

@® by applying another applicable freigt
rate iFforeign flag ves=els are prohibited from

transporting that aill; plus

@) any camal tollsand expenses not included
in the goplicable freigt rate for that voyage; plus

@ pipelire or other carrying darges. ©T.
1/6/80, Reg. 73; am 5/21/81, Reg. 78; am
Y1/34, Reg. 91)

Authority: AS 43.05.080

AS 43.55.020(F)
AS 43.55.110

15 AAC 55.172 PREVAILING VALUE FOR
GAS . For a producersges, the prevailing value

for purposes of this chapter i

@
received under the terms of sales contracts for
sighrficant gquantities which have been entered
into or the pricing provisions ofwhich have been
amended during the zax year or the two preced-
ing years at the sales delivery points within the

REVENUE

the volume-weighted average of the prices

15 AAC 55.170
15 AAC 55.180

same market for that production by the producer
in arms-legth sales transactions for like kird,

daracter, and qual ity Alaskan gas produced dur-
ing the month; or

(¢)) if the producer makes no armis-legth
salesof significantquantities at the salesdelvery
points within the same market for like kind,
dharacter, and quality Alaskan gas produced dur-
ing the month, the volume-weighted average of
the prices under the terms of arms-length sales
contracts for significant quantities of gas
(whether between third parties or not) which
were entered IMo or the pricing provisions of
which were amended during the tax year or the
two preceding years from the same field as the
producer sgas (or ifthere are no contracts whiich
comply with this paragraph for that field, con-
tracts which comply with this paragraph in the
nearest field to that field), with appropriate
adjustments for differences, fany, inkind, char-
acter, and quality between gas sold under the
reference sales contracts and the producer 5 ges.
H&T. 5/21/81, Reg- 78)

Authority: AS 43.05.080
AS 43.55.020(FH)
AS 43.55.110

15 AAC 55.180. CHOICE OF METHODS
FORDETERMINING REASONABLE COST
OF TRANSPORTATION, (@ Except as pro-
vided in (b) ofthissection, the reasonable costof
transportation isthe actual costoftransportation
asdetermined In 15 AAC 55.190(a) and (©).

® The reasonable costof transportation isthe
fairmarket valueasdefined in 1I5AAC 55.190(0)
when all of the folloving conditions edst:

(@ the parties to the transportation of il or
ges are affiliatsd;

(@ the contract forthe transportation ofail or
gas ks not an arm”s-length transaction or is not
representative of the market value of the trans-
portation; and

@ the method of transportation of oil or gas
s not reasonable In view of existing altermative
methods of transportation. @&f. 1/6/80, Reg. 73)

Authority: AS 43.05.080 AS 43.55.110
AS 43.55.020(0 AS 43.55.150

15-46.43



Ansd............... November 1, 1SS3

Honorable Rick Halford, President, Alaska State Senate.
and
Honorable Ramona Barnes, Speaker, Alaska House of Representatives

State of Alaska
Juneau, A’

Dear Mr.

Recent publicity involving settlement of oil and gas income and
severance tax litigation and the related question of use of these
funds prompts me to break ray two year silence.

I, like many informed Alaskans, was aware that for the last decade

the major oil companies were exercising their rights as taxpayers

and resisting many of the assessments levied by the Department of
Revenue. As a professional in the tax/accounting field, 1| knew the
numbers were large and the 1issues complex. However, it was only after
becoming Commissioner.in December 1990 that I gained awareness of the

internal problems associated with the collection efforts of the state.

Early in my term | received many hours of indoctrination by Revenue®s
Oil & Gas audit staff. Gov. Hickel®"s charge to me was '"clean up this
mess and collect the monies due the state™. I also read thousands of
pages of documents, but found it ironic that far too many of these
pieces of paper were exchanges (often bitter) between personnel in
Revenue and Law (AG-"s office). Their basic problem was the issue of
"control"™ over the collection process. The tax issues were seldom
debated. The fact that the process suffered while they bickered
seemed to be lost in the shuffle of paperwork, while egos were bruised

and costs skyrocketed.

I was also immediately troubled by the deep and expensive involvement
of outside legal counsel, controlled in the early years by Revenue

and then gradually taken over by Law.

I became convinced, and remain so today, that the parties representing
the state were (and are) more interested in perpetuating this
litigation than accomplishing settlement (collection). By the
magnitude of its dollars and the virgin issues involved, this litiga-
tion represents potential lifetime employment, career enhancement

and retirement benefits to state employees and their cozy friends in
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outside law firms. It is a bureaucrat®s dream.

The major oil companies were financially capable of doing battle
for as long as it served their purpose and whether consciously or
unwittingly, they played directly into the hands of the state’s
employees and outside contractors. The combination of these

factois has bode poorly for our citizens and the Legislature.

Perhaps of equal importance, until William Floerchinger, CPA, was
appointed Director of Oil & Gas audit by Commissioner Malone, the
state had never been led and represented by an experienced tax
professional. The expertise of the oil companies was overwhelming
by comparison. Bill brought credentials to the table which resulted
in the ARCO settlement and laid out a long-term plan for the

department.

Regretfully, most of this gain was destroyed by the October/November
1991 take over of the Department of Revenue by Attorney General
Charlie Cole. Floerchinger®s termination was purely and simply
retribution for the part he had played in the previously described
problems between the two agencies. The agreement signed in early
1992 between Acting Commissioner Rexwinkel and Cole 1is, in my

opinion and the opinion of many senior staff in Revenue, 1in violation
of Statutes and Regulations. The present day leadership of Oil & Gas
audit i1s without appropriate tax background and operates Tfor the

sake of appearance... totally dominated by the AG"s office.

All decisions regarding audits and collection efforts since early
1992 have been made solely by Cole or his designee ((until January
5, 1994). Needless to say, the moral of Revenue®s staff is low and
audit productivity 1is poor. They sense that the professionalism of
Floerchingerls leadership has been replaced by the administration®s
(Cole"s) '"cash today and to he.ll with the tax issues" policy.

Don"t think for an instance this has been overlooked by the taxpayers.
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Some unreported history from my short tenure in office should help

you understand the severity of this problem.

In early May 1991, |1 was furnished a copy (about 3/4“ thick) of the
January 1991 billing from the state®"s primary outside law Ffirm.

I was appalled at the individual attorney®"s hours reflected in this
billing for the thirty one days of January. They ranged frotu 2SO
hours for some staff to as much as 290 hours for others. As a
professional person, 1 knew these charges represented either

(1) padded hours (see enclosed articles), or (2) inefficient work-

manship. In either case, we the State were stupid to pay such charges.

I physically presented this bill to Gov. Hickel in his Anchorage
office along with my verbal analysis. He evidenced an immediate under-
standing and decreed that "we should meet in Juneau with Charlie

and bring this unacceptable billing to his attention™.

During this Anchorage meeting the Governor shared with me the counsel
he had received from both of his immediate predecessors (Sheffield

and Cowper) that "his greatest problem as Governor would be reducing
the power structure and personnel/budget build-up in the AG"s office
which occurred during their terms. Wally appeared genuinely concerned
with Bill"s and Steve"s comments and appeared to relate their words

to the billing | had just reviewed with him and the overall Tailure

of the State to close out these old tax cases...1977 to 1982.

Two weeks later | was summoned to the governor®s office for a meeting
with Cole. In hindsight, 1°m now sure the result had been predeter-
mined prior- to my arrival. The governor asked me to present the

issue/problem. I did so. Charlie made a cursory examination of the

page summarizing the hours billed and stated in his best court room
manner - "Governor, these are good hours, normal for attorneys;pre-

paring a case for trial. Accountants just don"t understand working
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In July 1991, at the insistence of Revenue, a high level meeting

with Law was held in the NBA"s main conference room in Anchorage.

This neutral site was necessary because of the egos cf the parties.

Bob Doss, Director of Oil 4 Gas Audit, co-chaired the meeting with

an Assistant AG. An agenda had been prepared and included opportun-
ities for both groups to make presentations. I don"t remember why
Revenue presented first, but we did. A senior auditor made a present-
ation describing a "chart developed from analysis of the Statutes and
Regulations showing the involvement and responsibilities of each
department from the start of an audit through final collection,

including litigation (court) 1if necessary.

The meeting quickly degenerated into child-like bickering, led by
three very vocal Assistant AG"s. Again, the entire emphasis was on
the question of control of the audits and the collection/litigation
process. Law wanted to be involved from the start of planning and
field work. Revenue felt that such early involvement of attorneys
would hinder the audit process and was in violation of Regulations.
Taxpayer cooperation during an audit would be almost non-existent if
they faced attorneys from the very outset. Historically 1 know of no
such i1nvolvment of attorneys in routine tax audits. It is only when
fraud and/or criminal charges are at issue that attorneys are

initially involved.

l
I entered this meeting with hope for cooperation between the two

state agencies. I left with a feeling of despair and frustration.

After several days of soul searching and counsel with Chief of Staff
Max Hodel, 1 wrote a lengthy memo to Floerchinger and Doss, with
instructions to convey my message to their personnel. In simple terms,
my memo instructed Revenue personnel to cease any Tfurther rancorous
encounters (verbal or written) with members of the AG"s staff. They
were instructed to conduct themselves as professionals and to perform
their duties in accordance with the Regulations/Statutes. [If, for any

reason, they.were unable to comply, 1 was to be notified and would
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resolve the issue with Charlie, Max or the governor, 1if necessary.

This was not the first time a Commissioner of Revenue sought to
resolve the conflicts with the AG"s office by involving the governor.
Malone, Cowper and his AG were scheduled to meet in Fairbanks 1in
March 1989 for final agreement on a document outlining the agreed
responsibilities of both departments. Malone had forced this meeting
and Revenue was destined to prevail on most issues. Malone was close
to Cowper and 1 am advised that Cowper was fed up with the divisive

antics cf the AG"s office and staff. (Remember his comments to Hickel).

The Fairbanks meeting never* occurred. The Exxon Valdez spill did and
all of Cowper"s and Law"s efforts for the balance of 1989-90 went into
Prince William Sound issues. Thus, when the Hickel administration
took office in December 1990, the conflict between Revenue and Law

was still unresolved.

During the period of the late 1980°s through 1991 the news media became
aware of this conflict. Since it was my goal to work with AG Cole and
his staff, 1 felt it appropriate to respond to their queries in a
positive manner and not fan the flames arising from prior administra-
tions. I should have realized the media®s obsession with controversy
and conflict, overshadows reporting the truth. Such was the situation
when the ill-fated Coopers & Lybrand consulting contract was so
maliciously misreported. Without dwelling unduly on this contract and
the Daily News®" charges of conflict of interest, be assured my demise

was at Cole"s insistence; not because of the C&L contact.

In December 1990, prior to accepting appointment as Commissioner of
Revenue, 1 requested that the AG examine my retired status as a C&L
partner to assure the governor that my- dirties would not be impaired

by involvement with my former firm or its clients who did business

with the State or owed taxes to the State. Cole"s opinion was clean
and simple. I had been retired two years and three months as of
December 1990. The state"s usual conflict of interest period is one

year. I was, and remain, on a fixed, actuarially computed retirement
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i
plan exactly like several hundred other retired partners and over
which none of us have any power to alter, enhance or change our
benefits. I had no conflict, ruled Cole in December 1990. Compare
this to his advice to the Governor in October 1991 and his comments

to the press following my resignation.

As laypersons you cannot be expected to understand the technical tax
issues involving Alaska vs. Oil Company X. They are complex and in
some i1nstances have no precedent iIn other jurisdictions. It i1s
precisely for this reason that we (Revenue) sought outside, independent

analysis of the tax issues in various stages of litigation.

The anticipated benefits of C&L"s expert counsel were swept away by
Cole"s action against Floerchinger and me and his taxe-over of Revenue.
Be assured, the State is strong in many of their audit assessments,
but typical of such matters, particularly given the novelty of some

particularly "Alaskan" issues, we could be weak in other assessments.

Given the contentious environment between Revenue and Law; staff"s
desire to stictch out cases; and the TfTierce resistence offered by the
oil companies, |1 still believe the independent analysis was (and 1is)

necessary. We- need to "know when to hold "em and know when to fold “em."

It is my understanding and belief that the settlements Cole has
proudly announced during the past two years do not resolve tax issues.
These same disputed audit issues will be back to haunt us in the
future. Perhaps that"s the underlying motive of the AG, since more
attorneys will be employed, retirement benefits will be enhanced and
the Legislature will continue to be faced with shrinking budgets for
all departments except Law.
#
In summary, the issues involved in all of the preceding rhetoric are;
1) we are not settling the oil company tax cases in a professional
manner . The tax issues remain for future hordes of attorneys
to litigate.
2) The Department of Law is an out-of-control entity with power
that seems to exceed the Legislature and to dominate the

Governor®"s office. .
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3) the working agreement contract between Revenue (Rexwinkel)
and Law (Cole) 1in early 1992 has effectively destroyed the
functions the two departments are designed to perform --

by Statute and Regulation.

I urge you to carefully examine the growth and funding of the AG"s
office over the past ten to twelve years. I believe you will find it
exceeds any department in our state®s government. Be sure to include
in your computations the outside funding received by Law from their
"legal services" provided on a fee basis to such entities as the

Permanent Fund, AIDEA and AHFC.

As you have probably noted, the date on this letter is November 1,
1993. It is being completed in late March 1994, after much anguish
and soul searching. This is not something 1 have enjoyed writing,
but in the final analysis, something | have concluded needed to

be written.

Respectfully submitted,

Lee E. Fisher,
Commissioner of Revenue (1990-91)

lef/jj

end.
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<b) JI a producer oil or gas issold l.o;m tilTllinto ot Ilint producer ins
njiposcd (n being Irun'ifci rod from ono division (o another witlim (In*
same corporate person), the sales price of that, nil or gay for purposes of
> AAC (55.(110 in AAC (3(5.210 is the groator of

<1) tin* cash value of Ip<full consideration j;iv<?n in rccoipt (or the
oil or fijta so sold; and

(*J) (ho j»ice attributable In that sale which is entered on (hr*
producer's hooks iti accordance with generally accepted accounting
principles, consistently applied.

(r) J( a producer's oil or gas is retained by the producer or is Iralis-
lerred from the production division to another division within (lie
same corporate person, (he sales price of that oil or (pis for purposes of
15 AAC hr,.010 -+ (5 AAC 55.210 is Lho price iittribillable to that oil
or ({as which is entered on tin* producer's honks in accordance with
generally accepted accounting principles, consistently applied

(d) If a producer oxrhangor; oil or gn« with a third party, the sales
price of that oil or rjir for purposes of JG AAC 05.0W — 15 AAC!
fili.210 is

(1) thi* juice prescribed in the exchange agreement for (lie pro-
ducer's oil or j'as tor purpose# of nettling accounts nod cashing out
any net exchange balances in 1lle producer’s favor (to illustrate
what is meant by a net exchange balance in (lie producer's favor,
suppose the exchange is for oil on a harrol-for-harrel basis and the
producers volume to (lie third party exceeds the volume received

Irani (he third party: the amount, of Mini excess would lie the net

exchange balance in the prodiu

"D if there is no such price pro.*

lhe. price attributable to the oil f-do-- "A

which is entered on the producer

ally accepted accounting jirinc

I/fi/lW), Register 73)

Awhnrily: AS ‘IM
Vg IR

as .srrejto

V 0V X j

5 AAt; 55.1(55. ESTIMATED PAYMENT OF TAXES, (a) Be-
ginning with the six-month period of July through December IflHi.
and fur each succeeding six-irionl.li period after Mint, the. department
will compute and publish an interim sales price for oil from each oil
producing field or area in Alaska for each month of that six-month
period. lhe department will publish interim sales j,rices for the first
six months of a calendar year before August 31 of that year and will
publish interim miles juices for the* second six muniha of the calendar
year hefore Mnreh 1 ol (lie following year. Tin* interim sales price will
he based on the volume-weighted average sales price of all laxpayets’

212
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sales in the same market for each month as repurled by the taxpayers
on (heir production tax returns. The volume-weighted average re-
jiot l.ed sales price is an arithmetic calculation based on returns as
filed and i not a determination of the prevailing value of (lie oil.

(»} A laxjsiynr will recalculate its aggregate tax liability based on
the interim sales price under In) of this section and it shall pnv (he
difference between the reported lax liability mid the racnlcukited tax
liability for the six-month period. If the amount of taxer- paid hv a
taxpayer exceeds the recalculated lax liability for the six-month pe-
riod, then the taxpayer may treat (lie excess as a credit against future
estimated payments. Notwithstanding 15 AAC 05050, the depart-
ment will (Infer action on a claim (<r refund of the recalculated tax
until tim department has made a final determination of taxes due
under 15 AAC fin.

(e) A taxpayer shall lile a reporton a form prescribed by the depart-
ment and shall, as appropriate, either pay with money or b.v applying
a credit accrued under (*>) of (his suction, or claim a credit for, the
difference between tho recalculated tax liability under this section
and the reported lax liability. The reportand tho payment ofclaim of
credit for the first six months of the calendar vea/ must be filed no
later than October 31 of that year, and Ihc report, and the payment, or
claim of credit for the second six months of the calendar year must be
filed no later than April 30 of (lie Ib!' lowing year. {EM: 11/1/8d, Register
a;

Authority: AS d3.0KO0HI AS <Ktfis.Q40
as 13.on. as «f3.r,r,.uo
AS BB

15 AAC! 55.17(1. 'UEVAIUNCi VALUE FOK OIL. la) For a pro-
ducer’s oil, the prevailing value for purposes of (his chapter is Die
arithmetic average acquisition cost E.I.LK. (at the refinery inlol. in the
same market in which (ho producer's Alaskan oil is refined) based on
the sides price of like oil sold in uj, to three third-party, nrni’s-lenglh
transactions selected by (lie department. In tlii3 subsection, "like, oil”
limans an oil nrsubstantially similar quality produced in (lie same
general area ofthe state nnd subject lo Dio same federal price controls,
if any, as lho oil for which the prevailing value is to he determined.

CH If (lie information under (a) oflhis section is not available, then
tin* prevailing value for purposes of this chapter equals the arithmetic
average acquisition cost (I.1.h\ (at the refinery inlet in the same mar-
ket in which Ilie producer’s Alaskan oil is refined! of up to six oils
selected by (lie department including

(1) up lo three, domestic oils of substantially similar quality
which arc sold in significant quantifies in LImsame market or near

(ho same market; and

213
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(d) An afcaence for any purpose other than one stated
section wi!” .n the department's discretion, be allowed by
menL if tha .lature and duration of the absence are teinpo"ra!-,
consistent with an intent to return to Alaska and remain.,, ' ~ if,
in the state. Effective for the 1891 dividend year md
years, an absence allowed under this subsection for a divide
may not exceed a total ot 1*20 days cumulative during 9 Afiar
period thai immediately precedes April 1 of the dividend » "fa°n®
individual who :a out of the state on an absence that is aot"
must return altllleast 12 months beforg April 1 or the di%%m Veﬁi
order 10 be eligible for that year’s dividend. oY

(el In the department's discretion, an absence under !ci(3) j,)
i6), or (14) of this section may bo disallowed, depending on the i Hl”
of the absence, irequency and duration of that absence, and”f”
factors relevant to thy length and purpose of the absence in

00 An absence under ',c)(ll, (2, (3), (7), .3), ',9). (20), ()
(13) of this section, totaling more chan five years ia presumed'aotV ?
allowable. In such a case, the individual is not eligible for a divid«'j
payment unless the individual provides, with his ir herappi”®”?
documentation that demonstrated to the department's aatisiacuon
intent at ail times during the absence or absences to return » *
state and remain permanently in the state.

(gp .An absence from the state or a cumulative absence from
state of 30 days or lass is not considered an absence for the purpose «
any aiigibiiity period in this chapter. However, if the cumulative »
senc&d exceed 30 days, then all of tho time outside the state will be
counted. (Expires January 15,1991, unless made "permanent" by
the adopting agency.) (E.T. 3/31/90, Register U3: am 0/13/90,
ter 116)

Authority: A3 432)3.015
as 43.aa.0s5
AS 45.U3.085

CHAPTER SB'R%%U%WO!%APAQROPERHES

IS AAC 55.105. ESTIMATED PAYMENT OF TAXES BASED
ON MARKET VALUE, (a) Beginning 'with the three-month period of
July through September 1990, and for each succeeding three-mcnth
period after that, the department will compute and publish an ini*rim
sales price bused on market value for oil from, each oil producing fleld
or area in Alaska for each month of that three-month period. Tre
department will publish interim sales prices baaed on market vair*
forJanuary through March of a year by April 30 ofthat year; far April
through June of a year by July 31 of that year; for July thmagh

104
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September of a ysar by October 31 of that jeer; and for October
through December of a year by January 31 of the following year. The
interim sales price baaed on market value will be baaed on current
market information available to the department that may include
published spot prices for oil from the producing field; a market basket
afforeign exude oils or domestic crude oils or boch; a formula, including
j beginning value for the oil adjusted over time by certain indicators;
lalee prices as reported by taxpayers; or any other information that
the department deema relevant The interim rales price based on mar-
ts! value is not afinal determination ofvalue for a taxpayer under AS
4356 and 15 AAC 55. Together with the interim sales prices based on
market value, the department will publish an explanation of the basis
flr each price.

(b) A taxpayer will recalculate ita aggregate rax liability based on
sheinterim sales price based onmarket value 'under (a) of this section
aai it shall pay the difference between the reported tax liability and
hs recalculated tax liability lor the chree-month period. Ifthe amount

tm™ paid by a taxpayer exceeds the recalculated tax liability ;br
he thrae.mouth period, than tha taxpayer may treat the excess as a
credit against future estimated payments. Notwithstanding 15 AAC
16,080, the department will defer action, on a claim for refund of the
wUcuiated tax until the department has made a anal determination

taxes due under 15 AAC 55.

k) Ataxpayer "M file a report on a form prescribed by the depart-
*@nt and siiall, as appropriate, either pay with money or by applying
*-edit accrued under (b) of this section, or claim a credit for, the
~ereace between the recalculated tax liability under this section

the reported tax liability. The report and the payment or claim of

Sdit for January through March ofa year must be filed no later than

31 of that year, for .April through June of a year it must be filed

I ~ later than August 31 ofthat year; for July through September of a

it must be filed no later than November 30 of that year, for

°tioher through December, it must be filed no later than March I of

; Mollowing year. (Expires February 0,1801, unless made "per—

; Jjtoentl by the adopting agency.) fi&l. 9/1/84, Register 91; am
i MM\DO> Register 136)
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FISCAL NOTE (S Publish Date: M- -~SJ --t<

STATE OF ALASKA BID
1994 LEGISLATIVE SESSION

(e

At S

D

<

Expenditures/Revenues dDj

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FYO0O0
PERSONAL SERVICES (147.7) (147.7) (140@ (147.7) (147.7) (147.7)
TRAVEL 0.0 bU 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPtVENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEQUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING (147.7) (147.7) (147.7) (147.7) (147.7) (147.7)
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
JCHANGEIN REVENUES( ) 0.0 0.0 0.0 0.0

FUND SOURCE Mdmm
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
%al 0.0 0.0 0.0 0.0 0.0 0.0

nate of qurart yeer (FYO) o
POSMONS:
FULL-TIME 0 0 0 b 0 O
PART-TIME 0 0
TEMPORA 0 0 0
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 377
1994 LEGISLATIVE SESSION

ANALYSIS:

Sections 1 and 2 of this bill have no fiscal iImpact on the Division of
Finance.

Section 3: Under the current statute (AS 39.20.250), terminating employees
receive pay for their accumulated leave as though they had remained in pay
status until the leave is exhausted. This means holidays that occur in the
payoff period become state paid holidays.

With the proposed change, terminating employees will be paid only for the
hours of annual/personal leave on the books at the time of termination. No
state paid holidays would be included.

Approximately 20 percent of state employees are affected by the proposed
change. They represent approximately 600 terminations per year with an
average leave payoff of six weeks pay. An average leave payoff would include
1.5 state paid holidays per person. This translates to 900 state paid
holidays for this group annually. The statewide value of these holidays for
this group of employees is $147.7 annually.
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Discussion Draft submitted by the May 9, 1994 @
Administration with sections

unrelated to Oil and Gas issues

temporarily deleted

PROPOSED
HOUSE CS FOR SENATE BILL NO. 377(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE -SECOND SESSION

CY THE HOUSE STATE AFFAIRS COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to state agency fiscal procedures, including procedures related
to the assessment and collection of certain taxes; and providing for an effective
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. As 43.05.260(8) s amended to read:
(@ Except as provided in (©) of this section and AS 43.20 200(b), the amount

of d tax imposed by this title must be assessed
(1) for tax periods ending before January 1, 1994, within three years
after the retum was fiked, whether or not a retum was filed on or after the date
prescrited by lav; NOWEVEr, at any time during the administrative consideration
of a taxpayer grievance or of a claim for credit or refund, based upon a tax
Imposed bv former AS 4321 or bv AS 4355, the department mav increase or

decrease the amount of tax due bv issuing or amending an assessment;

(2) for tax periods beginning after December 31. 1993, within five
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Discussion Draft submitted by the May 9, 1994 O
Administration with sections

unrelated to Oil and Gas 1issues

temporarily deleted

years after the return was filed, whether or not a return was filed on or after the
date prescribed by law; the department may increase or decrease the amount of
tax due bv issuing or amending an assessment within the five-vear period; after
that five-vear period, the department mav not increase an assessment under this
subsection. (IFTHE TAX ISNOT ASSESSED BEFORE THE EXPIRATION OF
THE THREE-YEAR PERIOD, PROCEEDINGS MAY NOT BE INSTITUTED IN
COURT FOR THE COLLECTION OF THE TAX.)
* Sec. 2. AS 43.05.270(a) B amended to read:

@ When the assessment of a tax imposed by this titke has been made within
the periad of limitation tinder AS 43.05.260, the tax may be collected by lewy or by
a proceeding incourt [ BUT ONLY) ifthe lewy ismade or the proceeding is begun:

(@ within six years after the latest of any of the following:
(A) the assessment of the &
(B) the final administrative determination of the grievance,
if the taxpayer files a grievance from an assessment; or
(C) the final judicial resolution of an appeal, if the taxpayer
appeals from a final adjudicative determination of a grievance; or
(@ before tre epiration of a period for collection agreed upon iIn
writing by the department and the taxpayer before the expiration of the six-year period;
a period agreed upon may be extended by subsequent agreements in writing made
before the eqiration of the period eviously agreed upon [; THE PERIOD
PROVIDED BY THIS PARAGRAPH DURING WHICH A TAX MAY BE
COLLECTED BY LEVY MAY NOT BE EXTENDED OR CURTAILED BECAUSE
OF A JUDGMENT AGAINST THE TAXPAYER).
* Sec. 3. AS 43.55 i amended by adding a new section to read:

Sec. 43.55.145. PREVAILING VALUE FOR OIL. (@ The department sl
adopt regulations to determine a methodology for calculating the prevailing value of
ail produced in each field or area of the state for each destination area to which the
aill s celivered. Before each October 30, the department dall annually review and
determine if any adjustments are necessary to the methodology established by

2 HBO377h
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unrelated to Oil and Gas issues
temporarily deleted

regullation under this ssction.

(®) The regulations adopted by the departmentunder (@) of this section dall

determine the prevailing value of ail using the

@O aurrent value or average of cui.ent values for oil of like kind,

daracter, and quality produced from each field or area in the state;

(@ aurrent values or average of current values for two or more types

of domestic or foreign oil selected by the department which are not produced inthe

state; or

@ any combination of the methods set out iIn this subsection.
(© The department may average or assign different weights to the oills selected

under () of this section. The department may adjust the amounts calculated under ()

of this section to account for differences in all types and destiration  aress

(@ For purposes of this section, "‘current value'™ includes spot or other current

prices or assessments publicly reported.
* Sec. 4. AS 43.55.900(7) s amended to reed:

SB0377c

() gross value at the point of production'” means

(A) for ail, the value of the ail at the point where it is metered
or measured (by automatic custody transfer meter, tank gauge, or other method
approved by the commissioner) in a condition of pipeline quality on the
premises of the lease or property from which it is recovered; however, if the
oil snot of pipelire quality when itisremoved from the premises of tre lease
or property from which it is recovered, or ifthe ol recovered from a lease or
property isnot metered or measured (by automatic custody transfer meter, tank
gauge, or other method approved by the commissioner) on the premises of the
lease or property from which it is recovered, then the gross value at the point
of production is the value of that oil at the off—premises location where the oil
is Arst metered or measured (by automatic custody transfer meter, tank gauge,
or other method approved by the commissioner) in a condition of pipeline
qality;

(B) for gas recovered from or in association with ail, the value

_ -3- HCS SB 377(STA)
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cf the gas at the point where it B accurately metered or measured after
separation from the ail; for gas run through a gas processing plant, the gross
value at the point of production i the full consideration received by the
producer for the gas Ifsold in an arm’s length transaction or, in the absence of
an ami s length transacon, is tre sum of the value of the liquids extracted
from the gas at the plant and sold and the value of the residue gas sold, less
a reasonable allowance, which mav not exceed $1 per barrel of plant liquid
sold, for processing the gas at the plant and for transporting the gas to the plant
from the premises upon which the oil production operation s conducted;
] AND1
(© for gas not recovered from or in association with ail, the
value of the gas at the point where it isaccurately metered or measured or the
value of the gas at the point of sale, ifany, on the premises of the lease or
property from which the gas s recovered, whichever is the higher value; for
gas run through a gas processing plait, the gross value at the point of
production s the Tull consideration received by the producer for the gas 1fsold
inan arm’s length transaction ar, In the absence of an arm’s length transaction,
is the sum of the value of the liquids extracted from the gas at the plait and
sold and the value of the residue gas sold, less a reasonable al lovance, which
mav not exceed $1 per barrel of plant liquid sold, for processing the gas at
the plait and for transporting the gas to the plait from the point where itwas
accurately metered or measured; and
(D) notwithstanding (B) and (C) of this paragraph and
AS 43.55.020(f), for taxable gas produced and used as a fuel or feedstock in the
production of urea or ammonia, the gross value at the point of production for
each lease or property is the amount per Mcf under a royalty settlement
agreement to which the state is a party and which was in effect on January 1,
1994, for rovaltv gas from that lease or property; if taxable gas is produced and
exchanged for other gas on a volumetric basis, and the gas received in that

transaction is used as a fuel or feedstock in the production of urea or ammonia,

HCS SB 377 HBO377b
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the iross value at the point of production for each lease or property is the amount
per Mcf under a rovaltv settlement agreement to which the state is a party and
which was in effect on January 1, 1994, for rovaltv gas from the lease or property
from which the producer’s taxable gas was produced;

*Sec. 5. AS 43.55.900 isamended by adding new paragraphs 1o reed:

@7 “‘condensate' means al hydrocarbons, including scrubber licuids,
recovered in liquid form from a gaseous stream by mechanical separation without
resort to extraneous refrigeration, adiabatic expansion through a Joule-Thompson valve
following artificial compression, turoo-expansion. aerial cooling below the temperature
at which hydrates or ie would form In the gas stream, osmosis, adsorption, or
absorption; ifFa gas stream moves o a gas processing plant without ha .ing passed
through a prudently operated mechanical separationunit, that portion of the liguid
hydrocarbons extracted at the gas plant that could have been extracted through a
mechanical separation unit by a prudent operator will be treated as condensate;

(18) ‘'distllaE’ has the meaning given the term "‘condensate’ in this
section;

(19 "gas processing platt’ means a faality, other than a licuified
rnatural gas plait, in which liquid hydrocarbons areextracted and separated from a
stream of gas by one or more of the folloving means: refrigeration, adiabatic
expansion through a Joule-Thompson valve folloving artificial compression, turbo-
expansion, osmosis, adsorption, or asorption.

[Secs. 6-14 and 21 temporarily omitted because they do not address oil & gas issues]

* Sec. 15. The provisions of AS 43.06.260(@)(1), enacted by sec. 1 of this Act, and sec.
2 of this Act, are declaratory of existing law as origirally enacted in AS 43.05.260 and
43.05.270 (sc. 1, ch. A, SLA 1976).

* Sec. 16. Notwithstanding the pro” isias of AS 01.10.100(a), the provisions of
AS 43.05.2600(a)(1), enacted by sec. 1 of this Act, and ssc. 2 of this Act, apply to a grievance
pending under AS 43.05.240 and to an action or appeal pending before a court on the effective
date of secs. 1 and 2 of this Act.

*Sec. 17. AS 43.55.900(7)(B) and (©), enacted by sc. 4 of this Act, are retroective t©

SB0377C HCS SB 377(STA)
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January 1, 1985.

*Sec. 18. Section 3 of this Act takes effect 1f the commissioner of revenue certafies to tre
lieutenart governor and the revisor of statutes that all assessments of taxes, including inteyest,
levied under former AS 43.21 that are outstanding on the effective date of this section are
completely resolved by firal payment, compromise, or firal judgment by a court of competent
Jurisdiction.

*Sec. 19. Ifsec. 3 of this Act takes effect, it takes effect 30 days after the date that the
commissioner of revenue cartifies to the lieuterent govermor and the revisor of statutes that
all outstanding assessments of taxes, including inerest, levied under former .iS 43.21 thatare
outstanding on the effective date of ssc. 18 of this Act are completely resolved by firal
payment, compromise, or firal judgment by a court of competent jurisdiction.

*Sec. 2. Sections 1, 2, 4, 5, and 15 - 19 take effect immediately under AS 01.10.070(C).

HCS SB 377 HB0377h
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 5, 1994
SUBJECT: Sectional Analysis of CSSB 377(FIN) am (Work Order No. 8
LS1888VE)
TO: Representative Ramona Barnes

Speaker of the House of Representatives
Attn: Melva Krogseng

FROM: David R. Dieidorff
Revisor of Statutes

You have asked for a brief sectional analysis of CSSB 377(FIN) am, the second of
the hills that began as part of SB 365. This hill deals with the subject of state agency
fisal procedures. Although it i likely that those affected by the material added by
Senate floor amendment will challenge the hill on single subject grounds, an
argument can be made that the changes iIn tax assessment procedures are within the
stated subject.

Sections 1, 8, and 9 contain the material origirally found inSB 185, modified by the
Department of Law and subsequently proposed as a draft CS to Senate Labor and
Commerce. Section 1 contains leggislative findings and a statement of purpose.
Sections 8 and 9 make substantive changes in the procedures surrounding the
assessment and collection of certain oil-related taxes. A further description sho’ild
come from either the Department of Revenue or the Department of Law.

Section 2 amends the time within which state warrants must be presented for
payment.

Section 3 changes the manner inwhich charges may be made against the working
reserve account.

Section 4 requires the governor to include certain information related to the
constitutional budget reserve fund in the required finacial report to the legislature.

5 £.CTI0MAIL. RtsifrCYSIS



Representative Ramona Barnes
April 25, 1994
Page 2

Section 5 authorizes an agency to prorate certain payments under certain conditions.
Further information on this provision needs to come from OMB or the legislative
Tfinance division.

Section 6 revises a provision relating to payment of certain prior year dbligations.
Section 7 eliminates the payment of terminal leave iIn installments.

Section 10 reduces to one year the time withinwhich a person must apply for reissue
of a permanent fund dividend that was returmed as undeliverable.

Section 11 reauthorizes the payment of certain grants that have been made in past
yeais, but for which the authority to pay was inadvertently deleted iIn conforming
related laws to changes in federal lans. Further information s available from the
Department of Health and Social Services (see Lindstrom memo to Senate Finance).

Section 12 repeals a law related to payment of terminal leave and should be read in
connection with sec. 7 of the hill.

Section 13 ksa severability clause that restates AS 01.10.030. K smy understanding
that this was added because of concerns regarding the constitutionality of the pro-
ration provisions added insec. 5. (The saverability clause s 0of no help In saving a
bill from a single subject challenge.)

Section 14 makes the changes to tax procedures retroective.

Sections 15 and 16 are the effective date provisions.

IF 1 may be of further assistance, please alvise.

DRD:gc:pl
A9-283.glc



May 2, 1994
SECTIONAL ANALYSIS
FOR PROPOSED CSHB 547 (FIN)

(Draft Offered bv the Administration)

Section 1. This section contains proposed legislative
findings setting forth the Department of Revenue®s interpretation
of AS 43.05.260 and of AS 43*.05.270. The proposed legislative
findings conclude that the department®s interpretation is correct
and that 11t 1is in the public interest that AS 43.05.260 and
AS 43.05.270 be clarified to reflect the department”s
interpretation. This section also sets forth the purpose of
sections 2 and 3 of this bill, which is to validate and affirm the
department®s longstanding administrative interpretation and to
clarify existing law that resulted in the inconsistent decisions in
the state Superior court. This action also explains the purpose
of the addition of a definition of '"gas processing plant.”

Section 2. This section adds language to AS 43.05.260(a)
to clarify that for tax periods ending before January 1, 1993, the
Department of Revenue may increase or decrease the amount of a tax
due by issuing or amending an.assessment under former AS 43.21 or
AS 43.55 at any time during the administrative consideration of a
taxpayer grievance on an assessment or a claim for credit or refund
of a tax. This section also adds AS 43.05.260(a) (@ which provides
that for tax periods beginning after December 31, 1993, the
Department of Revenue may increase or decrease the amount of a tax
due by issuing or amending an assessment within five years after a
return is fTiled. After expiration of the five-year period, the
department may not increase an assessment.

Section 3. This section adds language to AS 43.05.270(a)
to clarify the six-year limitation on collection of taxes after
assessment. Under this section, the limitation period does not
begin to run until the final administrative determination of a
grievance if the taxpayer files a grievance from an assessment or
the final judicial resolution of an appeal iIf the taxpayer appeals
from a final adjudicative determination of a grievance.

Section 4. This section adds language to establish a
statutory methodology for establishing prevailing value for oil
production tax purposes. This section will provide a means by
which a taxpayer will be able to determine a sales price for
purposes of determining its tax liability under AS 43.55.

Section 5. This section amends the definition of 'gross
value at the point of production.” The amendment places a

SeCT. PINFMXSIS for



limitation on a reasonable processing allowance not to exceed $1
per barrelof plant liquid sold.

Section 6. This section adds definitions for
""condensate,” "distillate,” and '"gas processing plant.” =n The
addition of the definitions are intended to reduce litigation over

these 1issues.

Section 7. This section makes AS 43.05.260(a) (1),
enacted by sec. 2, and sec. 3, retroactive to January 1, 1976.

Section 8. This section makes definition sections at
secs. 5 and 6 of the bill retroactive.to January 1, 1985.

Section 9. This section makes new AS 43.55_.145,
prevailing value for oil, applicable to oil produced in the state
after December 31, 199/.

Section 10. This section provides that provisions cf the
bill are not severable.

Section 11. This section provides that ail provisions of
the bill take effect immediately under AS 01.10.070(c).
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DEPARTMENT OF LAW

WALTER J. HICKEL. GOVERNOR

P.0. BOX 110300 - DIMONn COURTHOUSE
ISR s o
OFFICE OF THE ATTORNEY GENERAL FAX: '{907}465 2075
May 2, 1994 MAY 3 1994
Re: Statute of limitations

Dear Legislator:

During the last several days many of you have
approached me to learn of the current status of efforts to
resolve differences between the state and industry on the
statute of limitations legislation, SB 377. That legislation
included an amendment earlier recommended by the Administration
to alter the statute of limitations on assessments
prospectively by extending it from three to five years but
making the Ffive-year period an absolute bar.

We offered a further compromise that involved
resolution of another controversy important to industry, a
definition for gas processing plants. While ARCO embraced the
compromise, BP and Exxon rejected it.

On April 25, John Morgan, President of BP Exploration
Alaska, 1Inc., presented a proposal on behalf of both BP and
Exxon that required the state to abandon retroactivity on both
the three-year statute of limitations on assessments and the
six-year statute of Ilimitations on collections. I rejected
that proposed compromise. My reasons for that action are set
forth in my letter of April 25, 1994 to Mr. Morgan.

OnThursday, April 2o, | proposed an alternate
resolution, consisting of three elements:

(@)) retention of SB 377"s retroactiveprovisions
regarding the three-year statutesof limitations on
assessments;

(@) deletion of SB 377"s retroactiveprovisions
regarding the six-year statute of limitations on collections;
and

©)) retention of SB 377"s provision
prospectively the assessment statute of limitations to five
years, but prohibit amended assessments after the Tfive-year
period.

"pITT. OF L-AvO Orv”h.
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I have yet to receive any formal response to this
I will keep you posted of any further developments.

Finally, I enclose further information about the
proposed statute of Ilimitations legislation in question-and-

answer format. Please do not hesitate to contact me should you
have TfTurther questions regarding this matter.

Very truly yours,

Bruce M. Botelho
Attorney General

BMBipml
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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF LAW

FU%E%\%),(AlLlRSKA 99311-030
OFFICE OF THE ATTORNEY GENERAL ERONE: (3941482369

April 25, 1994

Mr. John C. Morgan, President
BP Exploration Alaska

P.O. Box 196612

Anchorage, AK 99519-6612

Dear John:
Thank you for taking the time earlier today to speak with me

about possible resolution of the statute of limitations
controversy.

Your proposal consisted of the following elements:
(1) abandonment by the administration of all retroactive
provisions of SB 377; @ retention of the TFfive-year

prospective bar on assessments in SB 377; and (3) agreement by
BP and Exxon not to raise the statute of limitations on
collections as a defense for past taxes.

I told you that this proposal was one that we could not accept.
When Governor Hickel sought introduction of SB 185 last year,
he 1intended to seek legislative affirmation of the state's
long-standing interpretation of two statutes of limitation, one
dealing with the assessment period, the second with the
collections period. The rationale was— and remains— straight-
forward: to bolster the state®s case pending before the Alaska
Supreme Court and to facilitate negotiation with certain
taxpayers, based upon the underlying tax structure and without
discounting to zero claims that raise statute of limitations
issues (estimated by the Department of Revenue at approximately
$3 billion).

Based upon testimony presented by BP and others, the governor
substantially altered his initial position when he proposed
that the state®s interpretation on assessments be limited uo
past years and that future assessments be barred if not issued
within five years of the tax period.

You now ask him to forego his objectives in exchange for your
agreement not to raise the collections statute of limitations
as a bar in pending litigation. The proposal is hardly a fair
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