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Child Support Enforcement
Employer Reporting Project
Second Year Evaluation - February, 1994

INTRODUCTION

Child support enforcement is always difficult. Agencies must locate and attach the
income of absent parents who often do not willingly pay for the support of their
children. In 1990, only 38% of monthly scheduled obligations were collected and
only 3306 of those payments were made voluntarily- Alaskan children are due more
than 30 million dollars in support.1

Another continuing problem directly related to the support of children is
establishing paternity. As many as 20% of the children born in the United States are
bom to single mothers. From 50-80% of children in the households receiving AFDC
are born to unmarried parents. A key element in the collection of child support for
the children of unmarried mothers is the identification and location of the absent
father.2

Prior to the development of the Employer Reporting Project, the Child Support
Enforcement Division (CSED) matched records of obligors against Alaska
Department of Labor, Employment Security Division quarterly reports. The time
from the employment of an obligor to the successful match of CSED files against the
DOL files could take as long as five months. The five month lag made for a
substantial delay in the collection of child support from some obligors and
permitted other obligors who work in the highly seasonal Alaskan economy to
completely avoid payments.

The Alaska Legislature recognized the problems related to the collection of child
support and revised the laws in 1991 to speed up the process of obligor
identification and collection. Beginning January 1, 1992, employers with 20 or more
employees were required upon notification to provide information concerning new
hires and rehires on a monthly basis directly to the Alaska Department of Revenue
Child Support Enforcement Division.3

The employer reporting law is a "pilot project” with an expiration date of January 1,
1995. If the d.rect reporting of employers provides the benefit of increased child
support without undue hardship to employers, it is expected that permanent
legislation will be passed which will make direct employer reporting a continuing
feature of child support enforcement.

1Glenda Straube, Employer Reporting Project: First Year Evaluation - Alaska's
Improvement Demonstration Grant. Child Support enforcement. Department of
Revenue. State of Alaska. Juneau, AK, December, 1992.

2Child Support Technology Transfer Project. A Guide to Initiating A Paternity
Consent Process, Office of Child support enforcement, 1989, p. 5.

31991 Session Laws of Alaska. CSHB43(FIN)am Chapter 75.
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The Alaska Child Support Enforcement Division found funding for a three year
direct employer reporting demonstration project from the United States
Department of Health and Human Services Administration for Children. The CSED

proposal called for the implementation of the Alaska Employer Reporting Project
over three years.

. Year 1- establish the employer reporting project with empiovers who
have historically hired large percentages of obligors.

. Year 2 - extend the employer reporting system to collections from
seasonal workers who would have otherwise been missed entirely
(fishing, tourism, construction).

. Year 3 - emphasize increased collections from employers in specified
industries (SIC codes).

The same four hypotheses were set out for the three periods, changing only the

groups of obligors identified for emphasis and analysis.1 The hypotheses set out in
the grant application are:

1 Collections will significantly increase from obligors who work
for employers in the target, or experimental, groups.

2. Obligors in the target groups will be identified and served in a
shorter period of time for purposes of paternity and order
establishments.

3. There will be a greater proportion of child support modifications
in AFDC cases in the target group than in the control group.

4. Modifications in the target group will generate an increase in
monthly child support due.

The performance standards set out in the grant are ambitious and reflect high
expectations about the effects of the project. These goals set out in the grant are a
clear guide for use in judging the success of the project. It is expected that:

1 For purposes of total collections, the project will be considered
successful if there is a 25% increase in the amount of collections from
the targeted group.

2. The project will be considered successful if the cost/effectiveness
ratio of collections for the target groups meets or exceeds 53.00.

1Glenda Straube, Employer Reporting Project: First Year Evaluation - Alaska's
Improvement Demonstration Grant. Child Support enforcement. Department of
Revenue. State of .Alaska. Juneau. AK. December. 1992.
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3. The project will be considered successful if there is a 12% increase in
the successful locations of absent parents for paternity and order
establishments.

4. The project will be considered successful if there is a 12% increase in
the number of modifications and a 15% increase in the dollar amount
of child support orders in the target group.

The CSED developed a series of procedures for direct reporting. Employers are
encouraged to file reports on magnetic tape, computer disk, or paper reports.
CSED staff met with employers and provided information to employers to assist in
developing reporting procedures.

PARTICIPATING EMPLOYERS

Employers were selected for participation by the CSED, ftflowing the pattern
proposed in the grant, with a first year emphasis on the employers with the largest
numbers of obligors and second year expansion to employers with seasonal
workforces. Companies were chosen from an Alaska Department of Labor report
which identified the largest 100 employers in the state based on CSED experience
with the employment patterns of obligors. Table 1 lists the pa“ticipating employers
and the number of obligors identified for each employer during the second year of
the evaluation.

Employers in the first year included some of the largest retail and service companies
in the state. Second year employers tended to be much more seasonal ana inclu< ° a
number of businesses related to tourism, fishing, logging, and other summer
activities. A few of the employers had no obligors during the second year of the
project.
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Table 1

Participating Employers - Year Two Obligors

Target Group 1 Employe*

S.E. Stevedoring Corp

State of AK - Dept, of
Administration

McDonalds

Northwest Arctic Borough
School. District

West Coast Stevedoring Corp
H.C. Price Cons. Co.

H.C. Price Co.

University of Alaska

AK Pulp Corporation

Carr Gottstein Foods Co.
KTN Pulp Mill

VRCA Environmental Services
Houston Contracting Co - AK
Ltd.

Osborne C-nsoi Co., Osborne
Const.

VECO Inc

Burger King

Tesoro Northshore Co.

North Slope Borough School Dist.

Natchiq Inc.

North Slope Borough

AK Petroleum Contractors
NANA Marriott Joint Venture
Westmark Hotels

Pizza Hut

Arco AK Inc.

CONAM Const.

Anchorage School District.
NW. Restaurants - Burger King
Tesoro Petroleum Corp.

Carr Gottstein Properties
Dragnet Fisheries Co.

Captain Cook Hotel

aiaska imicari<jnai.kjsoiirces

N Target Group 2 Employers

71 Klukwan Forest Products
128 Anchorage Cold Storage

42 Taku Smokeries
45 J.C. Penney Co.

2 Phoenix Logging

8 Tundra Tours

24 Icicle Seafoods

39 Maniilag Association

20 Cominco Alaska

52 Unalakleet Native Corp.

9 Norton Sound Health Corp.
18 Cook Inlet Processing Inc.
37 ERA Awviation

18 Inlet Fisheries Inc

40 Sheraton Anchorage Hotel

17 Peak Oilfield Svc. Co.

27 Nabors Alaska Drilling Inc.

4 Beaver Village Council

4 Anchorage Westward Hilton
Corp.

9 Trident Seafoods Corp.

56 Alaska Commercial Company
15 Fred Mever Shopping Centers
5 Denali Commercial Mgmt. Co.

20 Hoovers Movers Inc.

3 Yukon Kuskokwim Health Svc.

Co.
Hickel Investment

Sea Land Freight Svc.

Anchorage Dailv News
Denali Foods Co.

Tlingit & Haida Community
Council

table cont
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Participating Employers cont

Target Group 1 Employers N Target Group 2 Employers N
Municipality of Anchorage 12 Port Graham village Council 1
Seahawk Seafoods Inc. 4 Lamonts Inc. 2
ABM Company of the West 24 Safewav Inc. 1
United Healthservices Inc. 3 Market Basket Inc. 4
Tesoro Northstore Co. 4 PACE Membership Warehouse 3
Fairbanks Memorial Hospital 4 U.L.C. Construction Inc. 1
Call Earl #1 Chevron 4 United Parcel Svc. Inc 2
Delta Western 1 ARA Services 4
GE Operations Support 3 Campbell Inc. 1
Maniliag Manpower 1 Woolworth Corp. 4
CONAM Alaska 1 Southeast Ak Regional Health 2
Corp
Carr Gottstein Inc. 1 Peter Pan - King Cove 3
Alaska Sales and Service 3
Ribelin Lowell & Co. 1
Klondike Painting and 1

Decorating

Sound Development

North Pacific Processors

Hope Cottages

U-Haul of Alaska

Citv of Kwethluk

Tommyvs Inc.

Spenard Builders Supply
Costco Wholesale Corp.

Earth Movers of Fairbanks
ENSTAR Natural Gas Co.
Markair Express Co.

AK Specialized Ed. & Training
Golden Frontier Enterprises
Alaska Airlines

Fortv Niner Transportation Inc.
AK Aviation Radio

E.&S. Diversified Svcs

Pavless Drug Stores

Markair

Sears Roebuck and Co

1st National Bank of Anchorage
Alaska USA Federal Credit Union
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The evaluation for the first year (9 months) of the project found a 37% increase in
collections from obligors, a cost effectiveness ratio of 2:1, and a 47% increase in the
service of paternity and order establishments. The report failed to provide tests of
significant differences for gains and did not address the increase in the percentage of
modifications or the increase in dollar amount of support orders.

Ihe second year evaluation extends the first year evaluation to cover the period
10/1/92 to 9/30/93. It examines the major questions identified in the grant proposal
and extends the analysis to include statistical testing for the significance of

differences.
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METHODOLOGY

Alaska Educational Resources developed a research design based on the
information provided by CSED, the data available from CSED data files, and the
requirements of the grant. Target groups of first and second year participants and
comparison groups were identified based on a uniform set of criteria. The criteria
included the following:

Each case must be an active case during the critical time periods.
Each case must contain complete data.
Each case must clearly fall into only one of the identified groups.

COMPARISON GROUPS
GROUPS PRE POST

TARGET *1

Obligors

Represented by

Employers

with Large 1/1/91 -9/30/91° 1/1/92-9/30/921
# Matches 10/1/91-9/30/921 10/1/92-9/30/932

TARGET N
Obligors
Represented by

Seasonal
Employers 10/1/91 -9/30/92° 10/1/92-9/30/931

COMPARISON

Obligors

Represented by

Employers Not 1/1/91-9/30/91 1/1/92-9/30/92
Reporting*3 10/1/91-9/30/92 10/1/92-9/30/93

This period represents the time when employer reporting was not in effect.
This time frame represents the first period employer reporting was in effect.
This time frame represents the second period employer reporting was in
effect.

Two comparison groups were pulled for the '92-93 period to match the size
of each target group. The larger one is about 3 times the size of the smaller.

Target and comparison groups were selected by CSED. The two target groups, first
year companies and second year companies, were reviewed by Alaska Educational
Resources. Cases excluded from the analysis included those with errors in data
entry, coding problems, or missing transaction dates. Altogether, 80 of a potential
1,173 cases were excluded resulting in an exclusion rate of 6.8%.

lebruary 14. 19))4
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CSED developed a series of reports which calculated the number of participants in
various groups, averages of various amounts, actions with related time periods, and
the standard deviations related to various averages. Alaska Educational Resources
verified the calculations by independently calculating statistics from samples of
data. Costs attributed to the employer reporting system, which included amortized
costs of equipment and excluded the costs of evaluation, were provided by Vickie
Mitchell of CSED.

Where appropriate, mean differences from pre- and post-periods and between target
and comparison groups were tested using t-tests for repeated measures.l
Computations were done using Excel 4.0 on a Macintosh computer. Statistics were
then compared with a standard table to determine if the critical values required for
statistical significance had been attained.2

RESULTS

Results, which follow, are presented as answers to a series of questions derived from
the hypotheses and performance standards articulated in the CSED grant proposal.
The emphasis in the analysis is on the growth from pre- to post-reporting periods
and cost. Means for obligations and payments were statistically compared from pre-
to post-periods and between Target and Comparison groups. Pre- and Post-test
differences reported below are substantial and statistically significant. Worksheets
showing the means, differences, t-test values, degrees of freedom, and levels of

significance are attached in Appendix A.3
Did the program speed up the process of locating obligors and issuing orders?

The most direct measure of the effect of the process is the number of days between
the date that an obligor is hired and the service of a withhold and deliver order. The
fewer the days, the higher the number of potential payments and the more likely that
a seasonally employed obligor will be located in time to make some collection.
Similarly, the shorter the time, the more likely that an individual will be identified
for the service of other potential orders.

IFormulae for mean comparisons for averages and differences were derived from
William L Hays, Statistics for the Social Sciences, 2nd. NY: Holt, Rinehart and
Winston, 1973. Formulae for calculating the degrees of freedom for testing the
significance of differences between group differences were derived from Jay
Devore. Probability and Statistics for Engineering Science, 2nd., Pacific Grove CA
Brooks Grove Publishers. 1991.
-E.S. Pearson and H.O. Hartley (eds.). The Biometrica Tables for Statisticians, vol. 1
lometrica. 1966.
Standard deviations are large because of distributions which reflect the differences
between groups of obligors who make few payments and those who make regular
payments. The data does not appear to have a normal distribution.
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When the differences between the pre- and post-periods for the two selected target
groups are considered, it is clear that the program is effective in shortening the time
for service of withhold and delivers orders.

Table 2
Pre-Post Comparison of Orders - All Groups
Number of Orders and Average Number of Days

AFre~Period; ;v T Post-Period
WID Paternity Admin WID Paternity Admin
N Days N Days N Days N Days N Days N Days

All 241 22 57 32 79 31 1,463 9 61 64 66 43
T-I 228 22 44 32 55 30 911 7 41 69 38 51
C-I 625 19 41 14 51 37 703 22 23 18 53 30

2 4 5 9 18 19 38 362 9 10 72 16 27
-2 154 12 4 22 1 26 208 11 16 46 24 33

= All obligors with employer reporting/ T-1 = First Year Emp./T-2 = Seasonal
- C-2 = Related comparison groups
Overall, there is a substantial decrease in the time for a withhold and deliver order
to be issued with a 9 day average in the post-reporting period and a 22 day average
in the pre-reporting period. That is an overall gain of 13 days or approximatelv
60%.

When the original first year employer and seasonal employer groups are examined
separately it appears that the 15 day gain made by the original group is greater than
the 4 day gain for the seasonal groups. However, only 4 of the 362 seasonal obligors
served in the second period had actually been found during the first period.

This increase from 4 to 362 obligors found in the seasonal group compares with an
increase from 154 to 208 found in the control group, a 35% increase. This
phenomenal increase in the number of obligors found among the seasonal workers
mav be the most significant result of the second year of the program.

The gain found in the number and the speed of issuance of withhold and deliver
orders was not matched by increases in the issuance of other types of orders. The
time for issuance of paternity orders increased from 32 to 64 days. The time lag for
Administrative orders grew from 31 to 43 days. Of course, the issuance of Paternity
and Administrative Orders are subject to a variety factors beyond those related to
withhold and deliver orders and are less directly related to the identification of the
initial place of employment.
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Did the employer reporting system increase the amount collected?

The overall collections from 1173 individuals participating in employer reporting
were $3,145,239. This was an increase of $667,173 or 27%. Part of this increase is due
to administrative orders increasing some obligations to reflect increases in the rate of
inflation. There was also an increase in the number of case reviews and
administrative orders for all groups in 1993 over 1992 which is reflected in the
substantial increases in the collections for both the target and comparison groups.

Tables 3, 4, and 5 provide a breakdown of the average collections by obligor for both
of the Target groups. The first table reflects the pre- and post-periods for the first
year (9 months) for Target Group 1. The two tables that follow indicate changes in
collections for the current year. The substantial increases in percentages of
collections reflect the overall increase in the efforts of CSED to review all cases and
to increase collections.

Table 3
Pre-Post Change in Collections - Target Group 1
Average Total Collections per Obligor
1/1/91 through 9/30/91;1/1/92through 9/30/92

Pre- Eeriddx: ;;Pdst- Period:

Collected Collected Change
Target Group 1 - Large t Matches $ 1,374 $ 1,693 + 23%
N = 308
Comparison Group 1 $ 1,045 $ 1,479 + 42%
N =322
Table 4
Pre-Post Change in Collections - Target Group 1
Average Total Collections per Obligor
10/1/91 through 9/30/92;10/1/92 through 9/30/93
Pre- Period  Post- Period
Collected Collected Change
Target Group 1- Large # Matchesl $2,301 $2,808 -22%
N = 839
Comparison Group 1 $1,763 $2,492 +41%
N = 859

‘This is the second year of participation in employer reporting for this group.
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Table5
Pre-Post Change in Collections- Target Group 2
Average Total Collections per Obligor
10/1 /91 through9/30/92,;10/1/92through 9/30/93

Pre-Period vPost- Period

Collected Collected Change |
Target Group 2 - Seasonal $ 1,884 $ 2,524 + 34%
N = 258
Comparison Group 2 $1,731 $ 2,348 + 36%
N = 267

Examination of the tables shows that consistently higher amounts were collected
from employer reporting groups. There were substantial, statistically significantl
gains in the amounts collected for both the target and comparison groups.

Table 6 shows that employees who were under employer reporting tended to make
more payments with a lower average payment than for the obligors indicated in the
comparison groups. Target Group 1 obligors made an average of 12.5 payments of
$225 dollars while the members of the comparison group made only 9.8 payments of
$254. Obligors with the seasonal employers identified as Target 2, made an average
of 10.2 payments of $252 while comparison group 2 made on average 8.6 payments
of $274.07. The difference in payment amounts, of course, is related to both the
amount of obligation and the wages available for collection. No effort was made to
examine the average wages paid by the various companies though examination of
the companies suggests that a large number of the institutions identified in the first
year are engaged in retail trade or service industries where wages tend to be lower.

Table 6
Collections and Obligations - All Groups
Averages per Obligor

Average * Average Average Average Percent
Payments Obligation Amount Paid Payment of Oblig.
Per Obligor Paid
Target Group 1 - 12.48 $3,662.41 52807.89  $224.96 76%
Large $ Matches
Comparison 1 9.8 $3,629.29 $2,492.13  5253.61 69%
Target Group 2 - 10.02 53,122.48 $2,523.88  $251.71 82%
Seasonal
Comparison 2 8.56 53,530.97 $2,347.50 5274.07 66%

1See Appendis A for summary of statistical comparisons.
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Comparison of the mean differences in payments shows that for bcth the Target 1
and Target 2 groups the increase in total paid obligations was statistically significant
from the pre to post-periods. The average increase for the employee in the Target 1
group for the second year of group reporting was S507 (p < .01, t = 3.62, df = 838).
The average increase for the employee in the Target 2, Seasonal group for the first
year of employer reporting over the prior year was $639 ( P < .05, t = 2.64, df = 259).

When the gains are examined as a percentage of the obligation, it is clear that the
employer reporting system is having an effect. The Target Group 1 obligors in the
employer reporting system are paying 77% of their annual obligation as opposed to
those in the comparison group who are paying only 69%. For the seasonal group,
the employer reporting group are paving an average of 81% of their obligations
while those in the comparison group only paid 66%

It is likely that one of the primary reasons for the increase in the percentage of
payments relative to obligation is due to the increased average number of payments
for the employer reporting groups. The 2.7 additional payments generated for the
employers with large numbers of obligors would translate into an average increase
in payments of $602.89 or approximately 16% of the total obligation. For the
seasonal worker group, the average of 1.46 additional pa /ments would result in an
increase of $367.49 or approximately 12% of the total obligation.

Increased payments are a means of reducing the gap which exists between payments
and obligations. When examined as the difference in the ratio between payments
and obligations over the two years, the percentages of gap reduction are notable and
reflects the increases in percentage of obligation paid for both the employer
reporting and the comparison groups. The Target Group 1, is, of course, in the
second year of the employer reporting pi oject and had notable increases in the
amount of obligations and amount paid during the piior year. As a result Group 1
has a smaller gap to close.

Table 7
Payment to Obligation Gap Reduction - All Groups
Averages per Obligor

Pre- Period Post-Period
Pd/Oblig (][ Pd/Obiig % Pd/ Gap
Paid Paid Oblig Reduction
Change

Target Group 1 -  $2,301/3,346 69% $2,808/3,662 77% +8% 12%
Large » Matches
Comparison 1 $1,763/3,045 58% S2,492/3,629 69%  +11% 19%
Target Group 2 -  $1,884/2,861 66% $2,524/3,122 81% +15% 23%
Seasonal
Comparison 2 $1,731/2,965 59% $2,348/3,531 67% -8% 14%
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While there were significant increases in the amount of collections for both ta get
and comparison groups, the gains made by the employer reporting group had a
greater impact on the reduction of the total percentage of obligation than the
increases in collections for the comparison groups.

Did employer reporting result in an increase in successful locations for order
establishments?

There are a variety of types of orders issued by CSED related to the establishment of
obligations beyond the basic Withhold and Deliver Orders, which have been
discussed extensively in a prior section. Other common orders relate to establishing
paternity or the amount to be withheld and delivered by an employer. Table 2
above provides an overall view of the changes in orders between the pre- and post-
comparison periods. The increase in Withhold and Deliver Orders from 241 to 1,463
reflects an increase of over 500% in successful services.

When the groups in employer reporting are contrasted with their comparison
groups, the comparable gains are from 625 to 703 (12%) for Comparison Group 1
and 154 to 208 (35%) for comparison group 2. The increase for the Target Group 1
from 228 to 911, approximately 300%, suggests that the substantial gains experienced
with a group of employers will continue as the project matures.

Table 8 indicates that the number of successful services for Paternity Ccmplaints
and Administrative Orders were not substantially different from period 1 to period
2 for those under employer reporting. Table 2 above shows similar small differences
for the target and comparison groups.

Table 8
Pre-Post Comparison of Orders - All Obligors Under Employer Reporting
Number of Orders and Average Number of Days

1
Number of Average Number of Average Change
Services  Number of  Services Number of in Service
Days Days Days
Order

Withhold and 241 22 1,463 9 -13
Deliver (WID)
Paternity 57 32 61 64 +32
Complaint
Admin 79 31 66 43 +12
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Did employer reporting result in an increased number in modifications?

Modifications of cases take place for a number of reasons. Common reasons include
administrative orders which result from changes in the status of the obligor and
court orders. Modifications have not been tracked on a regular basis and were not
included in the first year evaluation report because of incomplete data. This year, a
special series of reports were prepared by CSED which include the information on
the review and modification of cases. Some of this information may still be
incomplete for some obligors but care is now being taken to include data on
modifications. This should result in a further improvement in the information for
the third year evaluation. While information on modifications is included here, it
should be treated with caution.

Modifications may take more than a year to process and, with the increased
emphasis on the review and potential modification of all CSED cases, large
differences may be expected for both the target and the comparison groups. While
the overall number of modifications is small for both the target and comparison
groups, the increase in the number of modifications over the past two periods has
been substantial. It is notable that there are greater increases in actual modifications
for the target groups than for the comparison groups.

Table 9
Modification Summary - Target Group 1

Preri Pfiribd : ; Period. -
N N % Change

Review Requests
- Target 98 135 38%
- Comparison 114 154 35%
Review Completed
- Target 7 37 429%
- Comparison 5 37 640%
Modifications
- Target 4 40 900%
- Comparison 3 25 733%

AtASKA I'DUCATIONAL RESOURCES I-'ubruury 14, 1>)4
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Table 10
Modification Summary - Target Group 2

Pre- Period : h Post* Period

N N % Change
Review Requests
- Target 23 53 130%
- Comparison 25 41 69%
Review Completed
- Target 2 11 450%
- Comparison 4 9 125%
Modifications
- Target 0 S
- Comparison 3 4 33%

What are the effects or employer reporting by age group?

Employer reporting should impact all obligors because of the increase in the
number of potential collections. A differential effect on collections by age group
should be expected because of the traditional higher job turnover and seasonal
employment of younger workers. However, this may have less of an effect in .Alaska
where all employers react to some extent to seasonal changes.

Table 11 shows that there has been a substantial increase in the percent of average
obligation paid for all cf the individuals participating in employer reporting as well
as increases in the amount of obligations, 9%. While the average percent of
obligation paid did increase from 11% to 24% for the youngest category reported,
the small number in the group minimizes the impact. It is notable that a number of
older obligors, those with higher obligations and collections, have percentages paid
of over 100% showing that they are now paying down their arrears.

ALASKA 11D ICATIONAI. KLSOURCIX Lebruary 14. 11)94



Table 11
Pre -Post Collections by Age- AIIaO_t?Iigors Under Employer Reporting
Average Collections per Obligor

Pre-Period Post- Period
Age N Average Average % Average  Average % %

Due per Total Paid  Due per Total Paid Change

Obligor Collected Obligor Collected

per per

Obligor Obligor
<21 16 5 939 $ 106 11% $2,925 $ 697 24% +13%
22-30 252 $2,725 $ 995 3% $3,536 $1,696  48% +11%

31-40 546 $3,415 $2,134  62% $3,711 $2,689 72% +10%
41-50 307 $3,023 $3,01C 100% $3,196 $3,546 111% +11%
>51 39 $2,724 $3,327  122% $2,593 $3,559 137% +15%
Unkn 13 $2,279 $ 513 23% $2,165 $ 841 39% +16%
Total 1173 $3,095 $2,113  68% $3,472 $2,681 77% +9%

% change s 100 indicates arrears were collected

What are the effects of employer reporting by area of Alaska and location of the
obligation?

Alaska is a large and diverse state with a small population spread over the area
equal to approximately a third of the contiguous Unind States, the "Lower 48." The
state is characterized by concentrations of populatioi in urban supply centers and
very small rural communities. Many of the large employers are concentrated in the
urban centers even though they may have employees in rural areas.

Table 12 provides some insight into the distribution ot obligors and the relative
success of employer reporting for various regions. Data is organized bv the zip
codes of employers. The table also includes a grouping of information by interstate
and responding cases.

In general, it appears that the greatest success in increasing the percentage of
obligation paid has been in the urban centers where employment may be more
stable. However, the somewhat tenuous nature of the relationship between
employer address and actual, work location, suggests caution in making an
assumption about the relative success of the system by region. All regions show an
actual increase in the average total collected per obligor.

MSAIDICATIOW. ROIIRAS IL'bruar. 14,
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Table 12
Pre-Post Collections by Region- Aﬁ (_)ebligors Under Employer Reporting
Average Collections per Obligor

Pre-Period Post- Period”™::
Area N Average  Average % Average  Average % %

Due per Total Paid  Due per Total Paid Change

Obligor Collected Obligor Collected

per per

Obligor Obligor
S'{gg- 864 $3,349 $2,048 61% $3,721 $2625 71% +10%
Respdg 309 $2,383 $2,292  96% $2,778 $2,840 102% +6%
Anch 641 $3,073 $2,104  68% $3,452 $2,732 79% +11%
Fbks 215 $3,136 $1,837  59% $3,368 $2383  71% +12%
Jun 40 $2,883 $2,064  72% $3,532 $2910 82% +10%
SE 114 $3,209 $2546  79% $3.647 $3,048  84% +5%
Oth Ak 100 $3,432 $2,261  66% $3,758 $2,543  68% +2%
Other 00 $2,553 $2,151  84% $3,175 $2,546  80% -4%
Total 1173 $3,095 $2,113  68% $3,472 $2,681  77% +9%

What are the effects of employer reporting on the number and amount of
disbursements to AFDC and to other agencies?

The direct effect of employer reporting is an increase in the number and amount of
disbursements made to agencies. The increase in number of payments and
associated collections make more funds available for the reduction in obligations.

The average increase in disbursements for the second year of employer reporting for
all obligors is 26%. There was a 32% increase in the number of disbursements to
AFDC and a 31% increase in the total amount disbursed. The total increase in the
amount collected from obligors and disbursed to agencies was over $637,000. AFDC

received an additional $192,000.
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Table 13
Pre-Post Disbursements - All Obligors Under Employer Reporting

Pre- Period: ! Post-Period
Number Amount Number Amount % Change
Disbursed Disbursed Disbursed Disbursed in
Amount

Recipient
Obligee 6,879 $1,819,273 9,270 $2,235,111 +23%
/Other
State
AFDC 2,679 $ 618,209 3,530 $ 810,214 +31%
Foster Care 58 ) 6,186 78 $ 16,105 +160%
Other 148 $ 49,670 278 $ 69,742 +40%
TOTAL 9,764 $2,493,339 13,126 $3,131,172 +26%

What special findings are related to the expansion of the program include to
seasonal employers?

The seasonal employers added in the second year of the pilot test of direct employer
reporting differ from the first year employers in that they have more transient work
force, fewer employees, and fewer obligors.

As shown in Table 14, the largest number of obligors from the seasonal employers
are still located in urban areas. When compared with the obligors from the first year
target group, the obligors employed by the more seasonal employers had a larger
percentage increase in the percent of obligation po’d (15% vs 9%) and a higher
overall increase in the amount of increased payments to AFDC and other agencies.

The most notable feature of the addition of the seasonal employers is the increase in
the number of Withhold and Deliver Orders served on seasonal employees. The
number of orders served increased from 4 in the prior period to 362 in the post
reporting period. This has be n the greatest gain made in any area by the employer
reporting program. It demonstrates that the system is effective in locating a
substantial number of transient, seasonal employees who would not otherwise be
found and served.

Table 15 provides an additional picture of how collections have increased the
amount of disbursements to agencies.

ALASKA LilMfOAI'IONAL RIiOUUCLS lebruury 14. [)>)4
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Area N
inter- 187
State

Respdg 73
Anch 142
fbks 54
Jun 8
SE 16
Oth AK 22
Other 18
Total 260
Recipient
Obligee
/Other
State
AFDC

Foster Care
Other

TOTAL

Table 14

Pre-Post Collections by Region- Target Group 2
Average Total Collections per Obligor

%

Paid

72%
110%

86%
62%
70%
86%
79%
95%
81%

%
Change

+9%
+35%

+21%
+14%
-23%
+5%
+18%
-13%
+15%

% Change

in

Amount

Pre- Period:..: : Postf Period
Average  Average % Average  Average
Due per Total Paid  Due per Total
Obligor Collected Obligor Collected

per per
Obligor Obligor
$3,012 $1,892 63% $3,336 $2,404
$2,475 $1,866  75% $2,577 $2,830
$3,113 $2,019 65% $3,228 $2,790
$2,672 $1,294  48% $3,041 $1,886
$1,809 $1,686  93% $3,445 $2,407
$2,432 $1,971  81% $2,267 $1,958
$2,893 $1,760 61% $3,277 $2,579
$2,552 $2,757 108% $2,964 $2,827
$2,861 $1,884  66% { $3,122 $2,524
Table 15
Pre-Post Disbursements - Target Group 2
Pre- Period Post-Period »

Number Amount Number Amount
Disbursed Disbursed Disbursed Disbursed

1,319 $367,753 1,931 $496,895

482 $112,408 608 $140,130

18 $ 1,302 12 $ 2,385

23 $ 8,580 48 $ 11,789

1,842 $490,0431 2,599 $651,149

AIASKA EDUCATIONAL KESOIIKCLS
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How cost effective is the employer reporting program?

The economic gains from implementation of the monthly direct employer reporting
program most clearly stem from the increase in average collections per obligor
generated by the increase in the number of payments. The gain may be estimated by
considering the effects of added collections on the employer reporting groups.

A weighted average of the two comparison groups shows an average number of
payments of 9.5. The average for all obligors under the employer reporting system
is 11.6. This is a 2.3 payment advantage for employer reporting.

The 2.3 payment advantage results in an average increase in payments of $530 for
each obligor or an estimated $622,000 for the program. This estimate is conservative
given that the average payment made for the comparison group members is more
than $20.00 above the average for the current target groups suggesting that an
extension of the program might yield an increase in payments to more than $530 per

obligor.

Table 16
Program Collections/CSED Cost Summary

Collections and Costs Numbers
(a) Estimated Collections Attributed to Program” x h) $ 621,690
(b) Program Costs $ 201,219
(c) Net Fstimated Collections Attributed to Program”) $ 420,471
(d) Cost/Benefit Ratio 1:3.1
() Number of Obligors in Program 1,173
() Program Cost per Report Received from 5164
Emplovers(b/,1227' 1
(g) Estimated Collections per Report Received from 5 506
Emplovers”1227)
(h) Estimated Collections per Obligor Attributed to $530
Program2
(i) Program Cost per Obligor<b/e> 5172
() Estimated Net Collections per Obligor (Collections $358

Attributed to Program) (h")

*Estimated [ Reports @ 1227 given data from 9 months
2Ave $ per Pmt(230.60) X Extra It Payments Attributed to Program(2.3)

The 5621,690 in additional collections was offset by the $201,219 cost of the program.
This results in a cost benefit ratio of 1:3.1 and a net increase in collections over cost of

5420,471.
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CONCLUSIONS

The Alaska Child Support Enforcement Division of the Alaska Department of
Revenue has successfully established a direct employer reporting program to aid in
the identification of individuals who owe child support and to speed up the process
of making collections. The second year of the federally funded pilot project has
extended the program to include employers of both large numbers of known
obligors, brought on during the first year, and those employing seasonal workers.

There were substantial increases in the number and amount of collections from
project obligors. The goal of a 25% increase in collections was more than achieved
with an actual increase of 27%. This reflects an increase in the total collected for all
obligors in the employer reporting system from $2,478,066 to $3,145,239.

There was a substantial increase in the dollar amount of child support orders with
an average obligation for employees of firms participating in the program
increasing by 12% from $3,094 to $3,472. This did not quite meet the program goal of
a 15% increase.

There was a more than 500% increase in the number of Withhold and Deliver Orders
in the second yea’ of the program with the most notable increase in successful
locates being found in the newly added seasonal group where the number who were
successfully located increased from 4 to 362.

There was a ten fold increase in the number of modifications from 6 to 61 which
went far beyond the 12% called for in the proposal.

The cost effectiveness ratio surpassed the target of 1:3 with approximately $3.09
collected for each dollar spent on the program. The total collection which might be
attributed to the program based on an increase of 2.3 pavments per obligor is
5621,690.

The employer reporting system has proved successful in meeting the program goals
of implementing a direct employer reporting system which speeds up the location
of obligors and increases the number of payments made for child support.

The Child Enforcement Support Division made a substantial effort to increase
collections and the number of reviews and modifications for all obligors. This
overall activity of CSED resulted in the employer reporting groups and the
comparison groups to achieve statistically significant gains. While the employer
reporting groups consistently have the highes*- obligations and percentage of
collections, the comparison groups made notable gains and, peil*ps because of the
nature of the jobs and employers, have higher average payments. This suggests that
the expansion of the employer reporting system to include additional employers
will result in even greater gains in collections in year three of the program.
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APPENDIX A

TESTS OF SIGNIFICANCE

DIFFERENCE IN PRE-POST GROUPS
DIFFERENCE IN PRE-POST DIFFERENCES
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csed diff tests

DIFFERENCE IN PRE-POST DIFFERENCES

MEANS iSTANDARD DEVIATIONS
PRE-Target POST-Target PRE-C-1 POST-C-1 :PRE-Target  jPOST-Target
Diff AVE obligation Target Group 1 vs C-1 2861.25 3122.48 2964.92 3530.97, 3005.16! 2902.29
Diff AVE paid Target Group 1 vs C-1 1884.39 2523.88 1730.77 2347.5: 2705.01 j 2824.98
[
Diff Ave obligation Target Group 2 vs C-2 3346.37 3662.41 3044.95 3629.29 3134.031 3260.08
Diff Ave paid Target Group 2 vs C-2 2301.35 2807.89 1763.28 2492.13 2897.83! 2830.56

Source for t-statistic:

TEXT: STATISTICS FOR THE SOCIAL SCIENCES
WILLIAM L. HAYS SECOND EDITION
HOLT, RINEHART, AND WINSTON

1973
Source for df - Smith Sattertwaite t-test:

TEXT: PROBABILITY AND STATISTICS FOR
ENGINEERING AND SCIENCE

JAY DEVORE SECOND EDITION

PACIFIC GROVE CA: BROOKS GROVE PUB

1991



csed diff tests

SIZES
PRE- C-1 POST- C-1 Target Comparison DIF GROUP 1 DIF GROUP 2  DIF STD DEV 1;DIF STD DEV Z|DIF OF DIFFS
3174.181 3181.02 260 269 -261.23 -566.05 259.098095, 273.992286" 304.82
2713.44 3213.62 260 269 -639.49 -616.73 242.563165 256.441984; -22.76
3236.88 3560.96 839 859 -316.04 -584.34  156.123578! 164.192128; 268.3
2641.34 3054.34 839 859 -506.54: -728.85 139.85131 1. 137.775736; 222.31
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WALTER J. HICKEL, GOVERNOR

P.0. BOX n(MOO

DEPAKTMENT OF REVENUE JUNEAU, ALASKA 99811-0400
TELEPHONE: 5907} 165-2300
OFFICE OF THE COMMISSIONER FACSIMILE: " (907) 465-2389

MAP 2 4 15P4
March 24, 1954

The Honorable Al Vezey, Chair
House State Affairs Committee
Alaska State Legislature

State Capitol, Room 102
Juneau, Alaska 99801-1182

Dear Representative Vezey:

During the House State Affairs Committee hearing March 22, 1994 on HB 482, you
asked if unions report employment information. AS 25.27.075(g) requires not only
employers but also labor unions of which an obligor is a member to provide to the
agency information regarding the obligor's employment, wages or salary, and location.
It is information that is contained on a W-4 form and can be provided as a copy of the
W-4.

You also asked the length of time an employer is responsible for maintaining an order
for income withholding. Orders must continuously be left active to facilitate collecting
child support from seasonal workers who routinely return to the same positions. It
also applies to other employees whose work is not continuous. While this may seem
burdensome, the division does send out reminder notices as soon as the division
receives information that an employee has been rehired.

The most significant aspect of this legislation is that the study results showed an
increase of 27% - 35% in collections.

If you have any further questions, please contact me.

Laraine L. Derr
Deputy Commissioner
94-057
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CS FOR HOUSE BILL NO. 483( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KOTT

A BILL
FOR AN ACT ENTITLED
"An Act relating to payment of permanent fund dividends of certain individuals

who have been absent from the state; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23 is amended by adding a new section to read:
Sec. 43.23.017. DIVIDENDS OF CERTAIN INDIVIDUALS WHO HAVE
BEEN ABSENT, (a) An individual who is eligible for a permanent fund dividend
and has been absent from the state for at least 181 consecutive days during the
calendar year immediately preceding January 1 of the current dividend year may not
receive the dividend until the individual
(1) has been physically present in the state for a subsequent calendar
year, except that during that year the individual may have been absent for up to 90
days; and
(2) is otherwise eligible for the dividend declared for the year

immediately following the year that satisfies the requirements of (1) of this section.

1- CSHB 483( )
mow Texz Underlined (DELE?ED 5RA.CEETED]
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(b) If, before receiving [he prior year dividend, an individual who is eligible
to receive a prior year dividend under (a) of this section fails to apply or qualify for

adividend for a subsequent year, that individual becomes ineligible to receive the prior

year dividend.

(c) If an individual who is eligible for a dividend but has not received it dies
before satisfying the requirements of (a)(1) and (2) of this section, the department shall

pay the dividend to the appropriate person on behalf of the estate of the individual.

* Sec. 2. This Act takes effect January |1, 1996.

CSHB 483( ) 2
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION

ANALYSIS OF HB 483
February 18, 1994

ASSUMPTIONS:

4.

Absent applicants would be required to meet all current eligibility requirements,
including timely applying for a dividend during the application periods set forth in
AS 43.23.011, AS 43.23.055(3) and 15 AAC 23.133(b)-(c) for 18 year old first time
filers, and AS 43.23.055(8) and 15 AAC 23.133(d)-(e) for disabled individuals.

The Permanent Fund Dividend Division (PFDD) would modify the Adult
Supplemental Schedule to ask all applicants who were absent more than 90 days
during the qualifying year and who were currently living out-of-state if they had
been absent for six consecutive months or longer from the date of application.
[This could result in some applicants returning to Alaska just to complete their
application and circumvent the intent of this question.]

If an individual answered "YES" to the new Adult Supplemental Schedule question,
the PFDD would complete all normal eligibility determination processes. If the
individual was otherwise eligible, the PFDD would place the individual's application
and any applications from children sponsored by the individual in a "P" [for
"P"ending return to Alaska] application status. This would prevent payment of the
individual or the individual's sponsored children's applications until such time as
either

a. the individual completed a new PFDD form requesting release of the
applicant’s and/or the applicant's sponsored children's prior year dividend
along with proof that each adult and child has met the requirement of
AS 43.23.017(a)(1); or

b. the PFDD denied the dividend due to the applicant's failure to apply for or
be eligible for a subsequent year dividend.

The PFDD would include all current dividend year "P" status applications in the
calculation of the current year dividend, since these were from eligible applicants
who had a valid claim to a PFD pending their return to Alaska. As a result there
would be no effect on the amount of the dividend.

Although the PFDD would record that a garnishment, attachment, levy or
assignment of the dividend had been received, the PFDD would not act on those
until such time as the application was cleared for payment. This is the current
practice for applications denied and appealed.

No interest would accrue to the applicant for any unpaid dividend while it was in
a "P" application status.
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10.

11.

12.

ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION
ANALYSIS OF HB 483
February 18, 1994

If an individual failed to apply or be otherwise eligible for a subsequent year
dividend, the PFDD would automatically issue a computer generated denial notice
for each of the individual's and the individual’'s sponsored children’s prior year
applications in a "P" application status.

The PFDD would issue a non-payment notice to each applicant whose current year

application was in a "P" application status. That notice would describe the
conditions under AS 43.23.017(a) that the applicant would have to meet to receive
payment and include a form for making application for any prior year pended
applications. It would also warn the applicant that the dividend would not be
payable if the individual failed to apply or otherwise lost eligibility for a subsequent
year dividend before meeting the requirements of AS 43.23.017(a).

The Department would adopt regulations that would allow an individual to apply for

payment of a prior year pended dividend just as soon as the individual met the
requirements of AS 43.23.017(a), provided the individual was also eligible for the
dividend declared for the year in which the individual applied for the prior year
pended dividends to be released.

The Department would also adopt regulations outlining the procedural
requirements and the time period during which a deceased individual's estate
would be required to request payment of any pended dividend to the individual's
estate under AS 43.23.017(c).

The required data processing re-programming could be accomplished as part of
the PFDD’s annual updating of computer programs in FY95.

The additional work required to process applications for receiving prior year
pended payments would be offset by a reduction in the number of applications
received from individuals who may not actually have a genuine intent to return to
remain permanently in Alaska. If there was no reduction in the number of
applications from individuals absent for six consecutive months, there would be a
fiscal impact starting in FY96 resulting from the printing and processing of the prior
year claim forms described in AS 43.23.017(d), as well as the verification of each
applicants’ satisfaction of the requirements of AS 43.23.017(a)(1).

SUMMARY

As reflected in section 1(b), Chapter 21, SLA 1980, the original intention of the dividend
program was in part "to encourage persons to maintain their residence (not just
residency) in Alaska and to reduce population turnover in the state."[comment in
parenthesis added] This legislation is not only consistent with the original intent of the
program, it can be reasonably administered.
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Attachment:

REBEBh

ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION
ANALYSIS OF HB 483
February 18, 1994

1993 DIVIDEND PAYMENTS TO ELIGIBLE APPLICANTS WITH ABSENCES
As of January 24, 1994.
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93Abs
Code

— MTMIOXOr>» 00w

Total

B4
Bl
B3
B2

Total
Total

Absence Reasons
Adult

Full Time Student

Active Duty Armed Forces
Vacation

Accompany Eligible Alaskan
Other Including Business
Continuous Medical Treatment
Seek Employment or Employed
Full lim e Charitable Service
Employed by the State of AK
AK Cong Delegation or Staff
Full Time Peace Corp Service
Custody of the State of AK

Elidible Adults with Absences

Child
Accompany Eligible Sponsor
Other Reasons
Full Time Student
Vacation
Continuous Medical Treatment

Eligible Children with Absences
Elidible Applicants with Absences

ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION

1993 DIVIDEND PAYMENTS TO ELIGIBLE APPLICANTS WITH ABSENCES

As of January 24,1993

ApBllcants
avs Absent
ldtzl 91-1SO >180
5.957 2,206 3,751
3.473 761 2,712
2.853 2,573 285
2.300 709 1,591
1,342 1,184 158
403 314 89
283 242 41
84 76 8
63 41 22
52 17 35
25 4 21
1 1 0
1*833  ee£e <3175
4,633 1,325 3,308
422 269 153
372 223 149
328 293 35
51 36 15
5% 2 1858 25*%0
20241 8325, 11715

Intel

35.655,933.22
3,297,474.58
2,713,556.68
2,183,758.00
1,274,175.32
382,632.38
268,697.18
79,754.64
59,815.98
49,371.92
23,736.50
949.46

14.083.340.18

4,398,848.18
400,672.12
353,199.12
311,422.88
48,422.46

5.134.679.68

Amount Paid
Pays Absent
91-180

32.094,508.76 S3.561,424.46
722,539.06 2,574,935.52
2,442,960.58 270,596.10
673,167.14 1,510,590.86
1,124,160.64 150,014.68
29e,130.44 84,501.94
229,759.32 38,927.86
72,158.96 7,595.63
38,927.86 20,888.12
16,140.82 33,231.10
3,797.84 19,938.66
949.46 0.00
6.321.504.68  7.761.835.50
1,258,034.50 3,140,813.63
255,404.74 145,267.38
211,729.53 141.469.54
278,191.78 33,231.10
34,180.56 14,241.90
1.773591.28  3.361.088.40

$19.218.019.86 S58.095.095.96 S11.122.923.90

Each rowwithan absence reason represents the number of applicants who listed thet particular absence on their pplication

The number of gpplications for individuils absent 91-180 days during 1992 plus the number of applications for individuals absent 191 or
more days during 1992 equals the tatal number of applications with each listedabsence.

The tatal number of adults with absences will always

be less than or equal

to the sum of colunm of the individual adult absences because

some adults have more then one absence reason. Similarly, the total number of children with ausences will alweys be less than or equel
to the sum of colurm of the individual childalosences becauise some childrenhave more then one albsence mason.

The tatal number of adults withabsences plus the tatal number of children with alosences equials the tatal number of gpplicants with

absences.

Ovin-iSBirttnt
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Representative Pete K oftt

SPONSOR STATEMENT

HB 483 - PERMANENT FUND
DIVIDENDS OF ABSENT INDIVIDUALS

In 1976, the voters of Alaska approved a constitutional amendment establishing the
Alaska Permanent Fund. In 1980, the legislature created the first dividend program which
was subsequently challenged in court and found to be unconstitutional. In 1982, the current
dividend program was created allowing for the distribution of dividends equally to all
residents based upon a residency period of 12 months.

One stated purpose of the dividend program is to create a financial incentive for
individuals to establish and maintain Alaska residence. In order to be eligible to receive a
dividend, a person must indicate an intention to remain a resident of the state indefinitely.
This serves a public purpose for the state of Alaska, as the United States District Court

affirmed in Beattie ex rel. Beattie v. United States, 635 f. supp. 481 (D. Alaska 1986).

Presently, the permanent fund program allows certain persons to be physically absent
from the state for extended periods while remaining eligible to receive dividends. Recipients
in this category must indicate their intention to return to Alaska and remain here after the
period of their allowable absence. Circumstances sometimes alter those plans, and many
recipients settle elsewhere and do not return to Alaska. For these individuals, the Permanent
Fund Dividend is not accomplishing its stated public purpose. House Bill 483 is designed to
address this deficiency.

HB 483 would require persons who are out of Alaska on an allowable absence for
more than 180 consecutive days in a calendar year to return to Alaska and remain in the
state for one year prior to receiving the dividends for which they qualified while living
outside the state. This will provide an objective test of the person's intention to remain a
resident of Alaska, and will better enable the program to meet its public purpose of
encouraging people to become and remain Alaska residents.



CSHB 483( )
SECTIONAL ANALYSIS

"An Act relating to payment of permanent
fund dividends of certain individuals
who have been absent from the state; and
providing for an effective date."”

Section 1.
Amends AS 43.23 by adding a new section, AS 43.23.017.

Subsection (a) of the new section would provide that persons absent from
Alaska under an allowable absence for more than 180 consecutive days
during a calendar year would be required to return to Alaska and remain
physically present for a year before they would receive the dividends for which
they qualified while absent.

Under proposed subsection (b), a person who fails to apply or qualify for a
dividend for a subsequent year after qualifying for a previous year, but before
receiving the dividend under the provisions of (a), would lose the right to
receive the prior year dividend.

Under proposed subsection (c), a decedent who qualified for a prior year
dividend would not lose the person’'s dividend for failure to satisfy the physical
presence requirement of subsection (a). The division would pay the dividend(s)
to the estate of the decedent.

Section 2.

Provides that the Act takes effect on January 1, 1996.
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Representative Al Vezcy

March 3, 1994

SPONSOR STATEMENT HB 489

"An Act repealing the state vrequirement to provide overtime
compensation and relating to liquidated damages for unpaid minimum
wages. 1l

Currently Alaska statutues are more restrictive than federal
statutes in regulating the hours that an employee can work with out
the employer being required to pay overtime compensation.

Alaskans enjoy their beautiful state and iIn many circumstances
would prefer to work long hours in order that they might work a
short week and have a Ilong weekend. Initially the sponsor
attempted to create exceptions to existing AS 22.25.012 in order
that Alaskans could more closely follow the less restrictive
federal law. It soon became apparent that what would be the most
convenient and flexible for Alaskan workers was simply to adopt the
federal standards. These standards are spelled out in 29 CFR 778.

A brief summary of federal wage and hour law is that an employer
must pay overtime for work iIn excess of 40 hours per week. The
number of hours worked per day is not regulated by federal law.
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COMPENSATION
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Subparl F—Pay Plan* Which Circumvent th®
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Devices to k Evade the Overtime
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778.500 Artificial regular rates.

29 CFR Ch. V (7-1-93 Edifion)

§?§.’501 The "split-day" plan.
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cation under section 7<q

SL&thomty 52 StRt. 1060, rs amended; 29
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ﬁource 33 FR 9E0, Jan. 28, 1968. unless
otherwise noted.

Subpart A— General Considerations

8778.0 Introductory statement.

The Fair Labor Standards Act, as
amended, hereinafter referred to as
the Act is a Federal statute of general
application which estab |shes mrnr
mum waoe overtime p ht lab or

and equa parnrqur’rkeéneA? that apges

as provided
whose emg Yment has the r ation-
rs

shr to Interstate or foreign commerce
v¥]|c sgecrtres are subjec fto
e resorr ed labor stan ar S un ess
rfecr ically exem te from them. Em-
oyers hdving such emﬁloyees arc re-
qurred to com ly with the "Act's provi-
srons in thrs re[%ard unless refieved
Aetresrorﬂ | e exemp Itron in thg
ct. Such employers are also require
to comply Ftjh yspecrtred recorgkee
rng re%urrﬁments contarned In part 516
apter. The law authorizes
the Dep artment of Labor to investi-
gate for compliance and, In the event
[vrolatrons to sup ervise th eg ayment
ald  wages. or un rtrme
o]mp nsatron owin ng employee.
e law also provi es for nforcement,
in the courts.

g718.1 Purpose of interpretative bulletin.

This part 770 constitutes the official
interpretation of the Department of
Labor wjth respect to the eanm% and
application of the maximum hours
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and vertrme H qhurr ments con-
taine sectro
gu|r 0Isne 8ne ace the Interpretations

these provisions wh |ch Bv H
theSecretnry of Labor and th eA mrn
trator | performance of therr
uties under the 5t unless and u1nt|
the jare otherwise directed by aut

Hat ve decisions of the courtsarorlﬂct%r}-

e uRon reexamination o
8retat|o that It js incorrect. T
fficial Interpretations arc issued bz
the Administrator on the advice o th]
Solicitor of Labor, as aut orrze
the Secretar ( eorg PI. G 0.6
Stat. 1263: 0Td. 45A May 2,
1950, I5FR 3

ese

ST78.2 %overage nnd exemptions not dis-

cusse

This part 778 docs Hot deal with . the
general coverage of the Act or varrous
ecific exem trons provrded in t
atute under which certam em %y
ees wrthrn t eneral coverage o the
wage and our proyisions are wholl
or arfially excluded from the protec-

of the Act's minlmum-wage and
overtrmegay requrrements Some, of
these exemptions are. self-executing;
others call for definitions or other
action by the Adminjstrator. Reg uIa
tions and mtergretatrons reIatrng
?eneral covera specific ex m
hons may be In other parts

this chapter.

87783 Interpretations inndc, continued,
nnd superseded by this port.

On and after Bublrcatron of this part
in the Federal Register, the interpre-
tations contained therern shall be in
effect and shall remain in effect until
they are_modified, rescinded or with-
drawn. This part supersedes and re-
laces the Interpretations previqusly
ublished in the Federal Register
and Code of Federal Regulations as
Fart 77? of this, chapter.”Prjor opin-
ons, rulings and Interpretations and
Rrror enforcement oolrcres which are
ot Inconsistent with the Interpreta-
tions in this part or with the Fair
Labor St ndar s Act as amended are
continued In effect; all other opinions,
rulrntgs interpretations, and enforce
ment policies on the subjects discussed
In the Interpretations Iin this part are

thrf buIPetrn to make |asvtarT-

§778.6
rescinded and tlhdrawn guestr
on matters not fu g overe

Part may he address d to the Admmrs-
rator ot the Wa e our Drvrsron
U.s. Departmen La Wash rng-
toHt DC ﬁ0210 or to any Regional
Ofrice of the Division.

(4G FR 7309, Jan. 23, 19611

S718.1 Reliance on inlcrprelntloiiR.
The interpretations of the Jaw con-

tained In_this part 778 are offrcral In-
teré)retatrons which be re |e
n as provided In sectr n 10 of the

Efrtal -t0- Portal Act of 1947 (61 Stat.

ST185 Relation to other laws gencrnlly.

anrrrgus rFetﬂgraIa Stant?ofarrrt]dn local
w Ui |
houry,qo |? orRrv enh? wa es dnHJer
ent from the minimum set ort n the
Fair Labor Standards Act, and the
Ea ment overtime ?ompensatron
omputed o ases different rgm
tose set forth 1In the Fair, Labor
Standards Act. Where such legislation
?] Iprcabe and does not coftravene
the E(I] irements of the Fair Labor
Standa s Act, nothing in the act, the
%ulatrons or the mterpretatrons an
nced 0y the Ad mmrstrator shou
eta en t overrrd? ornull e\ﬁ o]
%ronsofthese avls..Com ||ance It
er applicable legislati n does not
use noncompliance with arr
or Standnrds Act. Where a ig
mmrmum wage than that set. In the
Fair Labor Standards Act Is applicable
10 an emﬁlo ee by virtue of such other
legislation, the reqular rate of the em-
Eloyee as the term Is used In the Fair
abor Standards, Act, canpat be lower
than such “applicable minimum, for
the words "reqular rate at which he is
employed" as used |n section 7 must be
constried to mean the r ular rate at
which he is lawfully emplo gy

8718.G Effect of Davlu-llacon Act.

Section 1 of the Davis-Bacon Act g46
Stat, 1494 as amended 40 US,C. 27 r)
rovrdebs for thle tHC usion of certal
ringe benefits In the prevailing wages
thatJ aJe redetermrne% by thg ecgre
tary of Labor, under that"Act and

latéd statutes as minimum wages for
laborers nnd mechanics employed by
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contractors and subcontractors
formrng construcfron actrvré y on ed
era}l d federally assiste yncts
orers and mechanics perfor

work subject to such pre etermrne%
minimum ° wages may If they wor
overtime, be ubyect overtlr] oom-

lons of other aws

ensgtron provr
hich  may ﬁ}ly concu[)rently
3 IncIudrnge % tf d
ards Act rwo trs act, specific
provrsron was made in the Davls- Bacon
Act for the treatment of such prede-
termined frrnoe benefits In the comB
tation of overtime compensation unger
other applicable statutes mcIudrnag the
Fair Labor Standards Act. The dppl
catron of thrs provision Is discussed In
§5.32 of title, which should be
consrdered together with the Interpre-
tations In this part 778 in etermrnrn|g

any overtime ‘compensation p
under the Fair La orStandard ct to
such Iaborers and mechanics in any
workweek when th

eey arc su AECt to
fringe Dbenefit wagé determmations
under the Davis-Bacon and related
acts.

87781.;65Kffcct of Service Contract Act of

The McNamara-O'Hara Service Con-
Lact Act of 1965, which provides fo

the predetermination and the specifi-
cation in service contracts entered into
by the Federal Government or the
District of CoJumbia, of the minimum
wages and frrnoe enefits to be re-
cetved by employees of contractors
and subcontractors employed In work
on such contracts, contain§ the follow-

ing provision:
o R
€ asIC

nd (-.‘ any ra aw '[ g%alpll'r(})]rP 08/536

0 SUC
re 6
6 un EI'

slrnli not ch gga%err]%unrdn
5 ereore&%:nd rQvisigns. o el
Ll

”t?HeS 0
on S6C-
h secron d

ﬁ etsor lon
ar%a or Qtandar% i n menttsegf §06§3

Where the fringe benefrts specified in
such a service contract are furnished
to an employee, the above provrsron
permrts ex [usion of such rrng

its from the employee's regular rate

e bene-

29 CFR Ch. V (7-1-93 Edillon)

of pa under the Farr Labor Standards
A ursuant to th e rules and princi-
p es s t forth |n su part C of this part
78. However, cNamar -0! Hara
Ac tp rmrts an emp oyer to isch arge
his obli atron to p}rovr? rpecr ied
fr rno ene |ts urnrs any
quiva ent com matrons bo a fide
ringe benefits ar by making equiva-
lent or |fferen raI a ents | cash
Permr le method so doing this are
setf h In part 4 of this t|t|e subpart
the em(ployer furnishes equiva-

Ient enefrts r makes cash ﬁayments
or both efein au-

to an empl oyee as t
thorized, the amounts thereof, to the
extent that they operate to drscharﬂe
the employer's “obligation under t
McNamara-0'Hara Act to furnish such
p(prfred fringe benefits, may he ex-
e ursuant to such 'Act from_ the
employee’s regular or basjc rate of pay
in computrng ny. overtime p ay_ ue
the gloyee under the Fair La o
ursuant to the rule

Standards."Act,

ﬁ]rovrded in §4. % of this title. This
eans that such equivalent fringe

benefits or cash payments which arc

authorized un er the McN'rtmara

O'Hara Act to he provided in lieu of

the fringe benefits specified in deter-
minato ? Issued under fuch Act arc
echudab g f(;ognrttrh]% regou asrorraéeorfn tahpe
vertj VIS

Eh %abor StandardspAct It the fringe
benehts specified under the Mc a
mara-O'Hara Act would be so excluda-
ble If actually furnished. This |s true
regardless of whether the equivalent
benefits or payments themselves meet
the requirements of section Yé of the
Farr Labor Standards Act and Subpart
C of this part 778.

Subport B—The Ovortime Pay
Requirements

INTRODUCTORY

8778.100 The mnximum-hourH provisions.

Section 7&) of the Act deals with
maximum

pensation for employees who are
within the oeneral covprage of the Act
and are no specrfrcaly xempt from
Its verthme pay. requirem pts It pre-
scribes the ma |mu wee y our of
work permitted for the employment of
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ours and overtime com-

Wayo and Hour Divition, Labor

such emplogees in an workweek with-
(tjextra ensation for overtrme
F a genera overtrme rate npay
ess than one ap one-h h e the
emponee s reqular rate which the em-
ee must rece ve for all hours

P% g WOI’ week excess 0
e a I
ent

maxrmum ours The
pmyee n an t to the Act

rk su

n any work rrn% hese provi-
srons |nto operatron e emplo erls
rohibited from em Krn he em-
loyee In excess 0 prescribed
maxrmum hours. in_ such workweek
without p ayrn g, him the reourred extra
comlpe sation “for the, overtime hours
worked at a rate meeting the statutory
requirement,

§778.101 Maximum nonovcrtime hours.

an em 6I’ of ﬁn em-

the Ac rovrdes 40 hours as

mum number that nn em
Ject to Its rovrsrons ma or an
an wor week without re-

emp oerr

pervrn}py |t|o al com ensatron at not
gss than the statutorz rate for over-
time. Hours worked I excess of the

statutory maximum in any workweek
are ovePfrme hours unde[]the tatute
gcrwoerkv eeak no Ionoer t r?r?nt £ -
i Xi vertl
wor wee[? rTer the Act to w |ch trHe
aly requrrements of sectron mini-
m wage and pa ut not
those of section 7( ?are pplicable.
(40 FR 7309, Jan. 23 19B1) J

fi 778,102 Aﬁplrcptron of overtime provL"y

flions gc

r

1 Since there is no absolute Irmrt?tron

\In the Act (agart from the child laboy

(]rovrsrons and re uIatronsthereunder)
the number 0f hours th ﬁt an eHa

pno ee may work In any workweek, pe

/kn

work as many hours a week as he
hrsem loyer see fit, so long as theS
o“ %rtrme compensation |s
p im for oursworke In excess 0
he maximum wor week rescribed b
sectron Yéa) The A ﬂ not enera-
3/ urr however, that an employ ee
g overtime c% ensatron
hou s m excess of ei t er aK 0r or
work on Saturdays y olidays
or reoular ays of rest p more

than ge maximum number 0 houys
prescribed In the Act arc actually

Asa general standard sectron 7 n;of?

§778.104

worked in. the workweek, overti
com ensatron ;plgrsuant to sectron 1 a%

R not b ep Nothing the Act
%oweoverl a,¥||on %reve an em yer of

e may ave as umed
y contrac %or of any o || atron Im-
p sed by other FederanrS ate law to
mit overtrme ours of work ortodpfa
“ ium rates tor work in excess 0f a
y stan ard or for work op Satur-
day sund ays hordatys orotherperr-
ds outside or | excess of
normal or reguIar work wee or work
day. (The effect of mak mg suc paby
ments Is. discussed _ In 201
through 778.207 ana 770. 219

(40 F1i 7309, Jan. 23. 19811

8 778. 10% The workweek as the hasis for
app ying section 7?6)

If in any workweek an employee IS
covered hy the Act and Is nof exempt
from its overtime reourrements
the emplo er must o al all the hours
worked b goye for him In
that wor week even 't our% two or
more unrelated Job assr nments ma
nave been performed) %

time compensation for e our
worked In_excess of the maximum
hours applicable under section 7(l of
the ct. I the case of an emplo ee

oyed Jornty (‘y two or more

po ers (see part 791 of this chapter)
all ‘hours worked by the employee for
such employers duy mg the ‘workweek
must be" totaled In etermrnrno the
number of hours to he compensated in
accordance with section 7(a). The prin-
ciples for ﬁetermrnrng what hours arg

hours worked within” the meanrng of
the Act are discussed In part 78
thrs chapter.

9778.101 Each workweek stands alone.

The Act takes a srn%Ie workweek as
Its. standard and does hot permit aver-
a%rng hours over 2 or more weeks.

If an employee works 30 hours
one week and 50 hours the next, he
must receive ov%rtrme compensatron
for the overtrme qurs worked beyond
the applicable maxrmum rn the second

week even tour\]N %rage
num er o hours. worke rn t
true regardless of

his i
?teterte em?oee works on
standard or swing- %rft schedule and1
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§>78.105

req[’ardless of wEether he Is H on a
wee¥ iweekly, mont Ly
r basis. The rule is also appli
toprecewor ers Rnd em

a commission basis. It Is't ere ore HEC-

essda ¥] to determing the hoursbwor ed
and the ¢ rH pensatjon, earned lece-
workers an commission emplo ees on
a weekly basis.

ft778.105 Determrning the workweek.

An employee's workweek s a fixed
nd regularly recurring period o

ours—sever consecutive 24-hour peri-

ods, It need not corncrde with the cal-
endar week but ma}/ beg rn on an d
and at ghour of the u]
Eoseso mputin p(@/ ueundert
air Lahor a ‘é srnge
workwee ma e esta he or a
alant or ort er establish ment as a
hole. or different workweeks may be
established for different emplo yees or
%roups of employees Once %rn
time of an ‘employee’s workw
Is established, it remar s trxed rega(rd-
ess of the schedule of hour rke
nnrn of the work-

eek may be cha It the change s
el R )

rnten manent and 1s not
esrgne e e the overtrme re-
uir ments of the The pro er
ethod of com utm overtrme pa

a perrod In which ac ange In the trme
of commencement of the workweek
ma8d3e02|s discussed in 8§§778.301 and

8§7IR10G Time of pnjment.

There is.no requirement in the Ac
that overtime compensatron be pai
weekly. The genera

trcuIar workweek must be paid on t
reﬁ;u ar for the eriod
ich such wor week ends. When the

correct amoynt of overtime compensa-

tion cannot be determined until some

time after the reqular pay ﬁerrod

however, the requirements ?ft e Act

will be satisfied 'If the employer Rays

the excess overtrme compensatio

soon a ter the reng;u ar[%ay perio as Is
ay not

pracérc%r a Paryodenotn?er than IS rea:

sonab|¥ necessar he emp og/er to
compute and arran e forp nt of
the amount due and in no e ent may
payment be delayed beyond the next

rule Is that, over-
time compensation earped In a %r-

29 CFR Ch. V (7-1-93 Edition)
payday after such computation can pe

mdde.” Where retroactive wage _in-

creases are made, retroactjve overtime
compensation 1S due at the time the
Increase Is paid, as, discussed  In
§778.303. For a discussion of overtime
payments due because ot ncreases by
way of bonuses, see §778.20

PrrnchIes for Computing Overtrme
ased on the "Regular R ate’

8778.107 General standard for overtime
pny.

The general overtime pay standard
in section 7(a) requires that overtime
must be compensated at a rate not less
than one and ope-hnlf times the regu-
lar rate at which the employee IS actu-
ally employed. The regu arrate of pay
at"which ‘the employee Is employed
may in no event be less than the statu-
tory minimum. (The statutory mini-
mum Is the specified minimum wage

8|cab e under section 6 of the ACt,
except In the case of workers specially
provrded for In section 14 and workers
in Puerto Rico, the Virgin Islands, and
American Samoa who are covered by
wa?e orders Issued pursuant to section
8 of the Act,) If the employee's reqular
rate of pay IS higher than"the statuto-
ry minimum, his overtime compensa-
tion must be computed at a rate not
less than one and one-half times_such
higher rate. Under certain conditions
prescrrbed in_section Yéf) (9), and (J),
he Act provides limjted ‘exceptions to

the applrcatron of the general stand-

ard of section 7(a) for computing over-
time p Z based on the reqular_ rate.
With re pect fo these, see §§778 400
throu?h 78.421 and_778.601 and part
548 of this chapter The Act also pro
vides, in section 7(b),
and In section 13, certain partial an
total exemptions from the application
of section 7(a2 to certain employees
and under certain conditions. eIguIa-
tions and Interpretations concerning
these exemptions _are outside the
scope of this part 778 and reference
should be made to other applicable
parts of this chapter.

[40 FR 7309, Jan. 23, 1981]
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8778.108 The “rcguinr rate".
The “reqular rate" of pay under the

ct cinno qthe eeh t0 a X laration Eh
the parties as to whnt sto e treate
ast e regg ar rate 0r an employee
mus % rawn from what happens
under the employment contract (.Bay
Ridge Operating Co. V. Aaron,
446} The Supreme Court has de
scrr ed It as the hourIy rate act Y
h teem\ﬁx orte rma
onovcrtme or Wee orw rc he I3
employed—an "actual ract" (wallin
V. Youn crman -Reynolds Hardwoo
Co,, ?) ection 7(c) of the
Act requrre]s Inclusion |n the reqular
rate" of "al remune[)atroq 0 em lonh/
mrS”é pallejxtcoe or 0an ments s |f|caII

¥§ed B%#ay 1( hrou h

hhaat rhen?g \trrlr Qc (areesgt?g\hth

h §e Oyand drscusse}d In §§7782
throu 78.224, are hereFfter re
erred” t as "statutory exclusions,”)
Asstate t eSupre e Courtin thg
Young crm Rczno case  cite
above Once th tpar1t|es have decrded
upon t g amoun wades and
mode of p I)/mentthe dete mrnatron of
the re ular rate becomes a matter of
mathe atrcal computatron the result
of which 1s unaffected b ay designa-
tion of a contrary regular rate’ in“the
wage contracts."

8778.109 The regulur rate is aa hourly
rate.

The "reqular rate" under the Act Is
a rate per hour. The Act does not re-
urre mployers to compensate em-
E ges on an hourlg rate hasis: therr
rgs masy etermined

prece ate, sala commrssron or
other basis, but |n 'such case the over-
time compensation due to employees
must be computed on the basis of the
hourI}/ rate derived therefrom and,
therefore, it Is necessary to compute
the reqular hourly rate” of such em-
glo¥ees durrng gach workweek with
ertain statutory exceptions drscussed

n 83 778.400 through 78421 The reg-
uIarhourIKerateo pay.ofan employee

IS determ| dividing his totalre
muneration or employment (except
statp]tor[y exc usronsg In anM workweek

otal numbe rs actually

wor ked by him In that workweek for

§778.111

which such compensation was paid.
The tolowhg sections ve S0 diter-

rpeso t ro erme odo

r?tere uarrteo pn%/

trcu al' Instafces: axrm
these examples

hours standard use
s 40 hours in nwor week)

8778.110 Hourly rate employee.

(a) Earnings at hourly, rate exclu-
sively. If the em Io¥ee IS e Roe
solely on the basis ot a s|n ourly
rate, the hourly rate is his "reqular
rate For his gvertime work he must

e pajd, In addition to his strartt;ht
time hourIy e[arnrngs a sum

k”ttﬁ e "y iRy g e tr' OH}E
wor ed & X ess of 40 | i}e wep
hus a oury rate wr rrngrs or

an em oeewowgrs
&ota wee ay age of $294 (46 hours at
t In oth er words, the
emplo ee Is entrt d to be paid an
mount equal to $6 an hour for 40
purs and '$9 an hour to& the 6 hours
overtime, or a total of $2
) Hourl rate and é)gnus the
earnlo eseatrecerves Irn arate“%n hgd IcS
| u uc-
tron nus 0 §92 Ne regularphourly
rat% ?dl %$620 an ouré46 hours
6 yields $276: the addition of the
onus make a to al of 520,
thrs totaI divided ours yre sa
62 ). The empIo ee Is then
e paid a total wage of
$303 80 for 46 hours 646 hours at$6.20
glus 6 hours at $3.1 40 hours at
6.20 pIusGhours at $9. 30)

[46 rR 7309, Jnn. 23. 1961]

8778.111 Pieceworker.

) Piece rates and supplements gen
eraIy When an em IoP/ee IS employe
on plece-rate basfs, his regu ar
hourIy rate of ﬁy IS compute
adding together his total earnrn%s tor
the workweek from piece rates

other sources (such aszpro uction_p
nuses) and any sums paid foy wartrn
time or other hours worked (excep
statutory exclusions): This sum is then
divided “ by the number of “hours

worked In”the week for whrch such
compensation was p aid, to yield the
reqular rat tor that

Weceworkers
ek. For his overtime work the piece-
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§778.112

worker i entrtled to be paid, in addi-
tho.n to ﬁrs tota week;fearnrnogr at
this reg ar rate for al urs worke

asum qurvalent to one a Ls re u-
ar rate’ of pay multi
number of hour worke In excess ot

o~
f="

n the week. For an alternative
method of complying with
time requirements of'the Act a (?far
grecewor grs are  Concerne see
VT3.4.4) Qnly additional half-ti

F is re urre rn such cases w ere
h e]mtt) has alread recerve
straight-time conwensatro iece

Fates or g(rjnentarsy IQ %3 e?:rts

or all hou¥s w ﬁ<

g ee as waorke hours an

arned $245.50 at piece rates for 4p

ours]of roductive work and in addi-

tron een comp ensate at $5.00 an
or 4 hours o

rgrartrng time,
'[Ota gompensatron must
divide

his, total hourso work, 50
to arr ve at hrs r%geu hourIy rate of
F?d/ o 10 h orllrs of over-

et e em ovee is enIrt 9 to add
|onaI compensation 0 D5 SE
ours at $2,655). For the week's wor
Is'thus entitled to a total of $292.05
rch s equivalent to 40 hours at
% plus "10 overtime hours at

wh

%
b) Piece rales with minimum hourly
ﬁrantee [n some cases an.em Iovee
ired on_a piece-rate basis coupled
wrth a minimum hourly guarant

here the fotal prece r%te ear rngs
or the workweek fall short of t
amount that would be earned for the
total hours of work at the uarante ed
rate, the em lo ee Is d he differ-
ence In. such w eks th onee rs rn
act at an hourly rae and
mini um hourly gua anty which he
was paid is hrs re?u ar rate In_that
week. In the example just given, rf the
emp loyee was uaranteed $5.50 an
hour %r rod uc ve wor rng time, he
wouId ard 0) for’ the

hours 0 productrve work (rnstead

of the $245 50 eﬁrned atverece rates).
Wasarnwvgfve s lcud](b artrH an trme
ditional $2.75 ((h ?trmej ?or each o
the 6 overtrme hours worked, tg rrnﬂ
his total congsoensatron up 2%95
846h urs a pusGhours nt $2.75
r 40 hours at hours at
$8.25). It he is paid at'a drfferent rate

;

o

6969"‘:3""’

the over-

29 CFR Ch. V (7-1-93 Edition)

torvriwart g time, his reg u]ar réate IS tl]
V\a%e asd[drsacvuesrsaeg In £778 115. hour
(40 FR 7309, Jan. 23, 1081]

§778.112 Day rates nnd job rates,

|f tge em IoQ/ee S p id a flat sum
for a dny's wor
arHob wrthout re ard to the number
our vrvo]rked In, the day ra% the
If he recerves no ot er form
ofcom ensatron 0- srvrces |s regy-
I r rate is determine totarng all
esumsrecerve at suc ratds
%o ates in the wor week in g
e tota) hours actually worke
1S then entitled to extra alf- trme a?]/
at this {ate toh ours worked |
excess of 40 in the workweek.
8778.113 Salaried employees—general.
(a) Weekly salary If the employee IS
g olo yed soely on a weekly
ar houry r te o
on. w rc mus
Ealr rs c m ute vrdm(\]N
aarsy enum er of ours which
alary is intended to compensate
f an_employee [s hrred at a salar

182.70 and” If 1t 1s understood Yhat
this salary Is comgensatron for a regu
lar workweek of 35 hours, the edey
ees regular rate of pay Is
Vi de X 35 hourls, or $t522 T} Iour
an n he works overtime he Is en-

tIedNto receive $5.22 ?or eac Isteh
first 40 hours and $7.83 (one and one-

h It trmes $5.22) for enc hour there-

t %n em Io ge IS hired at a

3/ r a 40-hour week
rsr guIarrate Is $5.52 an hour.

E<vv alar\)o for perrods other than
workweek. Where the salary covers a
eriod Ionﬁer than a workweek, such
sa month, It must be reduced to Iits
workweek egurvalent month|
salary is subé ct to translatron to Its
e urvaIentw ekly w fqe ymuItrpgrnti;

en rP]ber months) an

drn e number ot weeks). A

Semrmonth

rts eaurvale tsh"é‘ék s translgted ”Ito

wage multi
EJ iv24 and rvI[drn J 2. Once
he wee I
ular hour

v wa?e I arrrved at the reg
rate of pay will be calc
lated as Indrcated above. The regular
rate of an emg Zee who is paid & reg-
uIarmontth alary of $1,040, or a reg-

orn a particu-

Wage and Hour Division, Labor

Iarsemrmo thly salary of $520
snweE syh ¥oun rto
our. Underre atronso

rnrstrator pursu nttot e a

iven to rm In section 7 %

ct, t g gartres n\fa f e

reqular rates sha etermr

drvrdrno g mont X saarv] [%/

numbe 0 wor rn )Bs In t e

and then b umber of our

the normaI or re ular wor a/ O

course, the resultant rate In sdch

case must not be less than the statuto-
ry minimum wage.

(46 FR 7310. Jan. 23, 19811
8778h114 Fixed snlury for fluctuating
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('a ) An em on e employed , on
% basrs ave houfs of wort
and t esuaclalratrena e \arlvee nt]o Wrese
i ursu-
ant to an un)derstgndrrp wrth h?s em-
glover that he erI receive such fixed
nt as straigh Htrme pay for wpat-
gver Eurs e Is-called upon to work in

a workweek, whether Tew or ma
Whe e the{e is a clear mutual un er
61 q thegartres at the rxe
salary s com satrop aPart from
overtl or urs
worked each wor week w atevert err

number, rather than for work m\%
hours of some othTr fixed weekly work

eriod, s a sa ar?/ arrang ent I
ermrtte sy e if mount of
he salary | sufrcrentto rovide com-
Rensatro to the embl e at g rate
ot less than the a#J icable mrnrmum
vv]a ge rate for every h Hr worked
ose workweeks in"which the number

hours he works is greatest and if he
recerves extra compensation, in addi-
tion to such salary, for all’ overtrme
hours worked at a rate not less t an
one-half his reg a]r rate of aX rnce
the salary In Suc ituation 1s

tended to compensate the employee at

straight time rates for whatever hours

are worked in the workweek,

the reg
[ar rate of the employee will vary fr m

week to week and'is determined

viding the nympber of hours worked |n
the workweek . into the amount of the
saIary to tain I(he a Pnhcable hourlv
rate or t e wee ent for ove

time hours at one- hafsuch rate in ad-

dition to the sala% satisfies the over-
time pay requirement because such

§778.114

hour hnve alr%ady been comPensated
the strar t ‘time reqular rate
er%esa arv arran ent
atjon gnncrples
above state vber ﬁtra by the
case of an emgo ee whose houts of
work do not customarily follow a regu-
lar schedule but vary” from week “to
week, whose overtime work Is never In
excess of 50 houyrs |n a workweek
whose salary of $250 a week Rard
with the understandrn% that It co s
tutes. nis compensati n exc
overtime premiums, W atever
ours are worke rn 'the warkw]
unng the course of 4wee rs em
loyee works 40, 44, 50, an hours,
rs re ular hourly rate’o rn gac
e weeks Is a roxrmatel %6 25,
, an 521 esPecheIP/ rnce
em oee has alfea ecelved
ttr compensation. on a
basis tor all ours worked, onIy
naI h f-time pay Is due.

f the
5.68,
he
ta
%a
il s
il
i
us

S gsé04 i uuerAathour4 Ot
for he third pweek %275 (%ZSaO
hours at $2.50, or4 h

10 ours at $7.5 g

th wee Péproxrmately 210. 88
0 plus 8 hours at $2.61 ot 40 hours
b, lﬁlus8hours at $7.82).

LT? fluctuating  workweek"
od of overtime pay

ent may. not
used unless the salary Is suffi rent(
\zl aL e to as ure t

at no workae
work n which the employ-
eesaveraP our)(]earnm S rom the
saIary fallbelow t e minimum ourI
age rate a Ircabe under the
unless employee clear un
derst nds th tthesala 0Vers w hat-
ever ours t e Job may demand in a
artrcular workweek an the emplove(r
ays the salary even th ou? the war
week is.one In"which a fulf schedule of
hours is not worked. Tvprcall sucIr
salaries are pqrd to em oyees wh % do
not customar Iy work a rerrtu ar sche
ogrs and are Tn amounts
atgree on ev the parties as gdequate
strajght-timé compensation for ‘lopg
workweeks as well asshort ones under
the crrcumstances o e emg ment
| prereq-
uatin

as awhole. Where all ?
uisites tor use of te
workweek" method of overtrme pay-
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§770.115 29 CFR Ch. V (7-1-93 Edition)
mentarc[present the Act, in requrnng §778.117 Commission payments—gcncrnl.

hat "not less than" the prescribe icci

ﬁremrum of 50 percent forpovertrme e?gg}]?‘a'sg'%’k kf“Fe%roP%SFQa@E In
ours worked be paid, does not prohib-  gxcess 9 a S ecr Samoum or on
It payrn? more, On the other hand, some ot er n)are pa ments for
wheré all % facts mdrcate that an  hours worke ust be ncluded In
emploﬁ/ee Is being paid for his over- the reqular rate IS s true regard
(1At which e reveves Jfak”né*ttt‘ E5 o] %“%nt"'ttme'é%'%”ok e
time hours, compliance with the Act sation or Is Par In ad%rtYon to a rfrar
cannot be rested on any application of anteed salafy or hourly rate, o? on
the fluctuating workweek overtime someotherbasrs and regar esso the

tormula (r:noernh?rtrn aIToecnactyn % re%%alrlrt
&%ﬁ 0 f]OGS as amended at 46 comprssrgn It docs rgr]otma ter w eth
er the ommrssron earnrn%s ftre com-
9778.115 Employees working at two or UtEd , W98k|yr biweekly, semi-
more mes |nterv P,T Daeingt e Samey BEleT
Where an employee In asingle work- élon a basis ot er than weekfy
week works at two qr more different t atga ment is delayed for fime
m%oyeesnor al ayor

types of work for which different non- astt e
E ocs not excuse he ‘em-

overtrme rates of pay (of not less than a period
gglrca e mipjmum wage) have yer from Inc udrr]g thrs payment In
been t he employeesregu r rate

b akblrsht%d his rretgtélar rate for

at week 1s the weighted average o

such rates. That is, hgrs tota| ear%rngs 136 FR 4981 Mar.lt‘r 19711

(except statutory exclusions) are com-  §778.118 Commission paid on n workweek
8uted ttoh mcIurlt(e hlr(sfcompeﬂsatroH basis.

uring the workweek from all suc

ratesgand arc then divided by the Weeﬂenb§2|% ?P{Q?A%Se'ﬁnm'i %aédmoP
fotal number of hours worked ‘at all  ag's o¥her earnings for. that workweek
jobs. Certain statutory exceptions per- (except overtime premiums and other
mitting alternative method of com- men S excuged rovided In sec
puting overtime pa¥ In such cases are ¥] L 3 ?re tota IS
drscussed |n §§77 400 and 778.415 |vr eé te tota num er of hours
through 778.421. wor ed 1 the workweek to obtain the

§778.114 Payments other than cash. ployees regylar hourI% jate for the

partrcular workweek e emplo ee
Where payments are made to em- Mustthen be paid extra compens%
oloyees in the form of goods or facili-

at one-half of that rate for each
ies which are regarded as Part of Wworked

In excess of the applica Ie
wages, the reasonable cosf to the em- maximum hours standard.

loyer or the fair value of such goods i
pr df furnishing such facilities Mt bs §778r'nlclr?t8 Dgfeenrgegl rule%ommrssron pry-

Included In the reqular rate. (See part
531 of this chapter for a discussion as . If the calculation and epac)gpnenété)df

to the inclusion of goods, and facilities the commission cannot
In wages and the mthod ol determin: U”“ sometrme after t hfe qu afl
ing reasonable cost.) Where for exam- aay (?f the workweek, the emﬂp og
|e an empo er furms es lodain |Sregard the Commlfsmn |
Wages the, reasonable cost of the o certained. Until that I done he may

value of the lodgin er week) must
be added to theg i pa%esbefo)re the Fa% compensatron for overtime at g

regular rate is determrne

hour| h |
LOFR 7310, Jon. 23, 1981 times the ourly rate paid the employ-

ge, exclusive of'the commission. When
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he amount of commission can be as—

not less than one and one- haIf

Wage and Hour Diviflon, Labor §778.120
the commission can he computed and ﬁ tthe a Ounﬁof commission alloca-

Pr%lr(rj dued I)}'?Qaasor?ve ttlrrrnee ncmsrgnlsgf b [0 cach wee
the commission In t e emp oyees reg- a”kgagf‘eceot%ev&"}w”t of CO%”‘E'%S'&?S”_
ular rate must also b 0 com- certarned or eac% week in which over-

time was worked, the commrssron for

Eute this additional ove trme compen-
I

ation, It is necessar as a eneraI
rule, that the commission begar%pﬂ- }Rﬁn}bewregl‘ ours'h'grde ﬂ
tioned back over t] e workweeks o ot the Increase In the
r%erro unng It was earned Adgrtr na overtime d e Is co
must then receive addh- mutr one a of this
trona? vertime coméaren ation oreac n} th ?jh overtime
0

ure
ur
week during jod In- which rked.In eweek As ortermetaw 3
worked I hexcess ofdthg 3 pIrcad%Ie of obtaining the amount of 2d01tional
maxrmum ourststan ar h te a ¥ overtrme compens?tron dug Is to multr
lonal compensation for tha W‘f the amounto ommission alloca-
week must be not le sthan one- hF of E 0 e the decimal equiva-
entoft w

the Increase in the hourly rate o
ttributaple to the commrssrog
bo?rtrswver%rkre] Itlprlex%eggrt) ethneuran ﬁmf Overtrme hours
B R acmum Roare Standard R that Total hoursx2
k. oeffrcrent table (W 11-134) has been

workwee

§778.120 Deferred commission pnyments  Prepared whrc contains the' appro
not identifiable as enrned in particular Eﬁf tergrén N for computing the e>Pt
workweeks amn

If it Is not possrble or practicable to g E a monthly commission
\?vlgorkér}vtgektshgf %h”ep?elﬁrsolg InameBgrtrt?e %C%‘Of %% ¢ agriro % %Ycommrssro
to the amount of commission actuall f18X12 =34 ol 6). In a week
earned of reasona ?y fesumea o oo Inic antempo g Yo i 0V f
earned ach week, some other reasona-  foM dsvr b 6 ncrease
be an equrtahle method  must be LLér ‘ rat b by %M iDETeee
laJdLrt?Snag%R/eer m{a or 5 e
sl 0!

g olPte The following methods mny
Plg %n?]a (9 non he co cret

h k of th | ue%)f itional “overtime pay

sion In each week of the comm'sslon

comrt)utatron eriod and compute any Slg”gﬁ”arqplocy? rgﬁgrgeglﬁaﬁ Int om |s4
She %P 0. ssm

tktat wee
ourl rate
uted

)>

’_‘?jm-c

OTS

:—n

(a)  Allocation of equal amounts to 8
each week. Assume that the employee rB
earned an equal amount of commis-

additional overtime compensation due

o) Ihis amount. This may be done as VS s & e '”Cfeggﬁ]"en AT

ollows: hours a f) @1 ﬁpenoﬁh
For a commission com utation yy

eng)d of 1 month muﬁ0 P ke and $$?k03é

p(l tipl e com d0e 50d Compen gurs
mrssron a ment by 12 ang divide ?/ @l s anopék z
c n(r) e(nsa lon {Hr the co 1 ex 2
to 4 sing le week. If there js a @Wﬁw jon 1 Prou gcond, workﬁ ng

_¢

% ett e amountofcommrssron d
OC&

imonthly  computation  period, i e
rT]tr th gcommrssron ayment by the fourth week, compu

Diang )érvrde by 52 to %et%a%h Week s?}%“””” oI5, eeks °”§u8”d t?rree &
commission. For acom eamoﬁn(t]o the

\tl\a(trro\r,rve%e(nod of a specrhc4 \B Iﬂer of  wee IX Increase nY }abl porr0perr'r%h week F

uch as ever
distingyish eé thIC overtime Wwas worked.

rom every mon
divide“the tot .; amount of gommrs |orj b)  Allocation of equal amounts to
y the numbet O Weeks 107 WAICH I oAty not ek Sometimes, here
represents additional compensation to  are facts which make It inappropriate

I
|ssron compu- com%ute% %/mutrpl |n t
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§778.121

to assume equal commission earnrng

for each workweek. For exampe t e

number of ‘hours worked each week
h vary sronrfrcantly In sucli cases,

rather than

lined In pararrrraph (

It Is reasonab

ployee earned an equal amount of

commission. In each hour that he

) of this section,

worked dyring_the commission compu-

tation period. " The amount of the com-
mission payment should be divided by
the numbér of hours worked in the
period In order to determine the
amount of the increase in the reqular
rate allocable to the commrssron y
ment. One-halt of this figure sh ufd
be multiplied by the number of statu-
tory overtime ‘hours worked by the
employee Iin_the overtime workwegeks
of the’commission computation period,
to get the amount of additional over-
time compensation due for this period.

.Exam P emplo ee recerved commis-
sions 18 0raco IOII compulation
Reno t\I/\rlr())ur\sv ( g 4verr]trmrrg
eac rvrdrn the w% 3 rvesp$8l1n-
crease [n the Rour e f 1 ﬁmpoy 5
entifle to overtr e a er ours”In. a
orkwee ue an ad rtrona or

seﬁr.%°mm'35c?é‘tto°nr2 Sl hch of é”
overtl ours.

133 ER 900 Jap, 26,
FR 7310, Jan. 23, 1981

§778.121  Commission payments—delnyed
credits and debits.

If there are delays in crediting sales
or . debiting returns or allowances
which affect the computation of com-
missions, the amounts paid to the em-
Bloyee for the computation riod will

e ‘accepted as the to!"™  mmisslon
earnings of the employe, during such
Ferrod and the commission may be al-
ocated qver the period from the last
commission computation date to the
present commission computation date,
even thouqh there may be credits or
debrts resu trng from work which actu-
ally occurred during a previous period.
The hourly incredse resulting from
the commission may be computed as
outlined in the precéding paragraphs.

68. as amended at 46

ollowing the method qut-
e to assume that the em-

29 CFR Ch. V (7-1-93 Edition)

778.122 Computation of overtime, for
3 ngrlrcmrrgs(ionp emp?oyees on estnlﬁrshed

QOvertime for employees paid
wholl? I onn acomrr)ncr)s/sron aslr

orpa
bl be tmaed o7 g eslsfed

rate In
scribed above. See §770400 and pnrt

548 of this chapter.

Subpart C—Payments That May Bo
Exdudod From the "Regular Rato"

The Statutory Provisions

§778.200 Provisions governrnd rnclusron

%églnusron nnd crediting ot particular

<a) Section 7(e). This subsection of
the Acter%rocyrr]deé 3 %Ilows

As used In this sectro the "re Iarrt
AL shaB
Bfrha, o0 }egrydettir'dl

natur
ot e[ e‘gecrafnoccasyon S a reward for
servAcg mounts 0 w ich are not meas-
or epen ent on ouréwo rked, p P
efficiency;  (discussed

Pa(?merlts made for oc asronal enods
Is performe ue 1oV caro
o U s 1 e
aﬂ\sle reasuon h?e paWr?tentsI trav lin Iezilr
enss or 0 er eXnenses rred b an
ovee In e fur era deo rsem I
terests and ro ery reimbursable ty

l c ar srmrIar paymen
rﬁyfy B

hrou
n reco nrtron I servhces

E?%’ ndsgpunp% HIVE %9“0 | elt ebé

Fte?malng tg% the OP dSCIFiOIIaX?]ﬁIn are
ho
men romise ¢

tyertrrasuanpeto anguglr}IOI’ ﬁgnil’r%Cglo ree
ngeétsil;flncnn}lnaemosr ri%ﬁl Ertlgr ({ioné [la
L ﬂ%%pf B
H e frqnye g II feﬁe

amount H o ge, are e eI
mined Without regar t sofwork pro-
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gruecggpen%raeer{gcﬁsna% ch taﬁgqth?e sé1 meats_

tIOPS 0

ecretar 0 erlf reegrs ncludin -
tr“mtef G B
ﬁrttbrtrnetrrrrtr T

T I? o

Fpan or rovdrn
B
{ usseg Ingé
rne orcer ar ours
e n nn vyor
c use 1S ar In EXCess
er%ﬁ é r xessoiT emaxr
mu 0 Wee grcab 0 suc X
ersu sec rop@V rn xce o f”
R/Idyee E rsaor re ar
Ll
@nra& gp? Wor [ty eerh zIdp
y}s un '%y ays or r%o
or on e 'sixth, of sevent

rs&1 noesle&:e%liS Ze W ere, stich h]rﬁ”rum r
ntS gsﬂ Solsseql | (?I%S;LI&% vébgf

biiormed. 1n_nono
In Xtra co ns tron vrded b a pre-
mu [oo )

UISU-

ance an |ca e em ontra

or colfect! e rarnrn a men or wor

uts! our a ished |n goﬁ
e contrac reemen as

Egcd’orm orreP o(ra {
ceedl durs or workwee

axrmu worwe ||c%

{0 su e un sec a

where uc umr P sg %

imes e rale establis

ﬁe wor o? co tract or %ement

d%y {n |scusse I@%t

(b) Sectron 7(h). This subsection of

the Act provides ns follows:

Extra ion p escribed i
g e

ation pnyanle pursuan section.

(c) Only the statutory exclusions are
authorized. It Is Important to deter-
mine the scope of these echusrons
since all remuneratron tor emp o(y-
ment paid_ to empoyees which ‘docCs
not fall wrthrn one of these seven ex-
clusionary clauses must be added into
the total compensation received by the

en Orﬂf]oyees
h) Extra com ensatron ovr ¥ke<d]h§/

%;

§778.202

I fore hi lar hourl
Fate OI/%eaybrse etermined 0 oY

Extra Comooensa_tron Paid for
vertime

§778.201 Overtime premiums—gcne-al.

Certain premiu ayments made
Zj g 0 erspIIor wonhpnyexcess OTa

tsrd of sPecrfred daily or week?y
stan ard work perrod(sj or on certal
specia days arc re%ar ed as overtime
premrumst suc case the extra
compensation provide re
Pates needpnot %e rncyuded h me
empo ee's reqular rate of yn or t e
urpose of ¢ mpuérng overtl e
ensation due un ection ./ f
e Act, Moreover, un er sectl]
t rs extra compensa lon may be cred-
rtﬁdret war th & gvertime payments re-
q(b) The three tyﬁpes of extra premr-

f&i yments ich may thus e
treat a overtrmeprem ﬁts orr% -
in section

pend e el e et

77 %J hese are dis-
cussed In aetarl rn(t e sections follow-

r(] ISectr n IIh) of the Act specifical-
ates that the extra comp ensatron
rovrded by these three t pesg pay-
ents may be credited toward over-
time compensation due und]er sectron
Ma) for v/ork In ﬁxcess of t g agpr
e’ maximum hours standar
}her thes of remune&atrgn for em
ployment may be so credite

§778.202 Premium W for hours in
cxcesr 0f @ daily or Weekly standard.

(a) Hours in excess of 8 per day or
statutory weekly standard. any
loymerit contracts provide f the
ayment of overtime compensation for
ours worked In excess of 8 pe> day or
roer week. Under some .contracts
suc overtrme com ensatron is fixed at
one and one- imes the base rate;
under others t e overtrme rafe may he
reater or less than on and one- aIf
ﬁs the base rate. Ra ment of
suc contract overtrme co ensatron
Is In fact contingent upon the employ-
ee's havrng worked n excess of ‘8
hours In ay or_In excess of the
numper ot ours in the workweek
specified In section 7(a) of the Act as

567
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§778.203

mium co ensatro g |
exces our IS excud e rom t
ar rate under section 7(e)(5) an

|,he week%maxrmum the e tra ph-

regu
g be credited toward statytory over-

T R b
r

rt“les to situations wﬁgpyrtg rs]

custom to] éqhay emplo ees or ou
o |s peror ﬁ

urrn% m
ue t vacatron hoIr ay. ness ar-
ure of th ﬁ emp Iotyer to rovr e suffi-

crent work, or other srmrar cause, as

ey Sl sXpalned i 8 1B LD

wrredg to count these hours as hours
orked In determrnrn tge a{n uhnt
overtime premium
IN excess 8 erday r the p|1ca Ie
axrmum rs stan ar w ich ma
rom th eartel?u ar rate an

cregrtedJ toward the statutory overtime
compensation.

Hours in excess of ncl nral or reg-
lnar

ular working, hours. ? wher
the employl\eesnorma or reguIardaIIy
orwee orking hours arc gicater or

less th an 8 hours and 40 houts respec-

trvey and hrs contractgrovrdes for the
mento remium rates for work in
esso suc norma or reqular hours

o work for the ayorwek such as 7
In a day qr 35 (? eek) the extra
compensation provide h

ch premi-
um rates, paid forexcessxre ouPs IS a
frue overtime premium to be excluded
from_the regular rate and It may be
credited toward overtime compensa-
tion due under the Act.
(c) Premiums for excessive daily
hours. If an employee whose maxi-
mum hours standard Is 40 hours |
hired at the rate of $5.75 an hour an
rec rveﬁ as overtrgte compensatron
un is contract erhour for
each hour actually worke In excess of
8 per day (?r In excess of his normal or
re ular dall wor mgn ours),. his em
P ryerma excu e the premium por
ro of the overtrme rate from the em-
P ee's r%%u ar rate_and credit the
oft extra, 50-cent. payments
thus made for daily overtime” hours
against the overtime compensation
w ich is due under the statute for
oulr<s IIn eﬁrcess of 40 In ttatf wtor -
wee e same contract further
Rrovrde for the payment o% $6. 75tfor
ours In excess of 12 per day, the

29 CFR Ch. V/ (7-1-93 Edition)

extra $l [payments could likewise be
credited fo

tion due under tire Act. To quality_ as
overtrme premiums under section
gcm the daily overtime premium
gx nts must be made for hours In
Rloyees norma
0 f the normnl workda Is artifi-

rs
craLII drvrded hnto a "straight time"
eriod to which one rat(i Is” assigned,

OI' g Int work Ing

ollowed by a so c “overtime"
Eerrod for whrc ‘rate” s
pecr led, the arran ement erI be re-
garded as a device to contravene (lie

Snrwroruwtes i e et
For a fuller ISCUSSIOH of” this

pro lem, see $778

Hour n excess ofother statutory/
standard erem;) yment at premiy
rates 10 g L1 orked in ex eés of a
sﬁ)e ified daily or weekly stan

nac <D ursua t o| thet re urrementsto
ano icable statute, the extra
comp ensatpgn rovrde“ suclh remi-
um rates will be regarded as a true
overtime premium.

(¢) Premium pay for sixth_or seventh
day worked. Undér section 7 eQEIG) and
7(If), extra premium compensation

ald pursuant to coptract or statyte
or work on the sixth or seventh y
worked In the workweek is regardg
the same light as remrums ?e lof

work rn exc ss of the aopp Icab maxr
mum hours stan rd or t e(mp 0y-
ge'snormal or regu ar workwee

W?ﬁlg% % 11§IGB as amended at 40

§778,203 Premrum pny for work on Satur-
gays Sundays, find other "specinl

Under section 7(e)(6) and 7(h) of the
Act, extra compensation Frovr ed y
Premrum rate fat least rmeand o e-

aI which for work on S u

und a ordas or re\? r

so rest ron the sixth or sevent
ay of the workweek (herernafter re-
red to as "special days") may be
hr]eated as an foyrertr/&ne Fremrum for

e purposes of the Ac re

rpte IS Fess than time and ong rr”
t e extra comtp%nsatron rovided
such rate must be Included in dete
mining the employee's regular rate of

568

ward overtime com?ensa-

ess of 8 hou(s per da ly or the em-

Wago and Hour Division, Labor

Ea and cannot be credjted toward
tatutory overtime due, unless it quall-
res ns an overtrme premium  under

0
HHS e a " days" rate must he at
eas e and o e haIf to quality as
overtrme prer[trum he premrum ratF
must east “ope ‘and one-half
t %s e] rate establjshed In ood
aith . for like wor ?erogn
overtrme hours on oth ere
an empoyee is hrred 0 basrs of a
salar a fixed wor week or at.a
srng hourly rate of pay the rale paid
for’work on "special must be at
least time and one- aIf his, reqular
hourly rate In order to qualify under
section Ié 26() t e employee Is a
Precewor o orks t more
hoaunrl OSF rje%% ra(tes avlg eI eesrteant
he dpt hese are bona ?d]e rates
adp icable .to the work whe %r
rmed durin nonovertrme(h%urs t
extra compejisatjon provide %re
mium rate 0 at e]as one an ne-
times either ( ona fide rate ap-
pIrcabIe to thet eo Job teempo
e performs on the special
2) the avera e hourl earnrn srn t e
week I ues jon, wr quar as.an
vertime premium under this section.
Fo rafuIIerdrscussron of computation
n the avera e rate see §778.111; on
tgfée rate_a rca to the job, s

178415 t 778421 on'the es
fablished” raée see §778.400.
gb) onafr e hase rate required. The
statlte aut orizes such premiyms paid
for work on "special days” to be treat-
ed as overtrme premru s only if they
are actua(y hased on a "rate estab
[Ish od faith for like work
r(‘jrme Trn nonevertrlme houfrs otn] 0 er
ays." This phrase Is used for the pur-
g Z f distinguishin tﬂe hona q‘rd
mplogment standards contemplate
séction /(e )tﬁg_ from fictitious
s¢hemes and art raI or evasrve de-
vrces as drscussed In Su p%rtFo this
gart Clenrly, a rate which yields the
mployee Iess than time an one hﬁlf
the minimum rate Iprescn ed
Act wouId not he a rate establis ed in

Work on_the specified “s ecraI

§778.203
on thes ecified days. The term "holi-
P d? Ijtsyor inary Bo
e er to those days customarry? 0
served in the community In celebra-
tion of some historical o relrdrous 0C-
A dh o ses hecas o Tl o
work is npoty Frda wrthrn the
meanrlnd of t is sectro nor Is it a
regula d rest.” e term r%?u-
a]r day of rest’ means ch
ployee in accor ance wrtr 11
requl ar pearranged schedule is not
expected to repott for work. In some
Instances the “re uIar day of rest
occ rs on the sam I days eacIr
for a partrcua em Io
ot er cases pur%u%n\ to,as shrft
sc edyle, the sche of rest ro-
tates In e rnrte atter such as 6
days yyor ollo ays of rest,
|t er case t e ex ra compensatio
grovr II/ 3 rfgmrum rate for wor
ntesug a%ceest one a M0 ¢ nreeSta hac
r [
ﬁ a I e rate estab?rshed forq1
o] urrn nopovertime hours on
ot ays) may he treated as nn over-
time premrum and thus need not be In-
cIuded in_comp utrn% the em loy ees
regular rate of nd e cre -
ited toward overtrme payments due
under the Act.
(d) Payment of premiums for work
erforme on the "Special day": To
aIrtK as an overtrme premium’ under
sectio L premium must be
paid hecause work Is performed on the
days specified and not for some other
reason which would nqt qualify the
premium as an overtrme premiu
under sectAon I(e (55# 6), 0 m (For
examples distin in Pay or work
on a holiday from idle Raliday pay, see
§778.219.) Thus a premium Trate F
fo an employee only when he received
less than 24 hours' notice thal he is re-
urred to re ort for work on his reg -
of rest 1s no remium
or w rk on.one of t e pecified ay
It Is a premium Impose as a penajty
upon the employer for failure to gerve
equate noHce 0 comﬁensate th g
P yee for the rnconve lence of disar-
% private life. The extra
ﬁe sation Is not an overtime
mru

d s ualify. as vertjm It IS art of his regular rat

mar m undrgr secflron 7@ ?5? he e tra B y unless sﬂci extra comqpensatron I

compensation must be paid for work d the employee on infrequent nn
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§778.204

et S el
xclusion u r
which event It need not be Inglud din

tin ar rate of pay, as
explgrunrledgrn |§57 892u P2y,

8778201 "Clock pattern" premium pay.

(a) Overtrme premiums under sec-

tion 7eg I) Where a %ollectrve bar-
ainin eement or other applicable
um ment contract in gooﬂ fart es-
tablisties certain hours of the day as
the basic, normal, or regular w rkday(/
not exceeding 8 hours) or workwee
not ex eedrng the maximum hours
tan ar g icab) u]nder section
)) and provides for the payment of
% remru]m rate for work outsrde such
urs, the extra.com ensatro rovid-
suc gremrum ate will be treat-
ed a an overtime premium If the pre-
mrum r te 1S not less than one
one trmes the rate establishe
0od art y the cont{act ordalgree-
en for like wor erformed durin
asrc normal or regular Workday
orwo week.

b) Premiums for hours outsrde es-

ta lished, working hours. To qua If

vertime gremrum un er se ron
7e) 7) the premium must Jjar
cause the work was erforme during

hours “outside of hours estab
lished * * *as the asrc * o *workday
or workweek" and not for some other
reason. Thus, It the hasic workday Is
established In good faith as the hours
from 8 am. to 5 p.m. a premium of
time and one hah‘ paid for hours b
tween 5 p.m. and 8 a.m, would qualry
as an overtime premium. However,
where the contra t docs not provide
for the payment of arﬁremrum exce t
for work between midnight and

the premium would not quality under
thrs sectron ince it IS not a premium
paid or wor outsrde the established
work ay é for certain special
hours, outside . the established work-
day, in most instances because they
aré undesirable hours. Similarly,
where payments of premium rate? for
work are made after’s p.m. only If the
employee has not had a meal pério or
rest period, they are not regarde
overtime premiums; they are premr
ums gard because of undésirable work-
Ing conditions.

29 CFR Ch. V/ (7-1-93 Edition)

Payment n pursuance
mentPremrumso the t
1) authorizes t
remiums must b
pursuance of an
ment contract or collective bargarnrn
agreement,” and th
ly and weekly work e lods re-
d t0 must be established In good
by such contract or agreement.
eneral rulg a‘col

w rch has heen reduced to

rtrng

0SS of sectr
ert er written or ora
a written cr ployment oontract an
ractices of the parties differ from

rovrsr ns it must be d

ractrces of the partres have modrfred
rovisions of the contract
rov sro sof the co

: coktroﬁ fg'in o

in etermrnr
rements of section
The determination
exrstenoe ot the re ursrte

rII necessarr
the facts, includin
| employment gggtraact arract ces

i
ATgP y pay p

9778.205 Premiums for weekend nnd holi-
day work—example.

pIrcatron of section 7(e)(6)
ustrated by the following ex-
reement of em-

0.an our for aII hours Worked on
a holiday or on S
ation of‘machines by operators whose
maximum hours_standard Js 40 h
and who arc_paid a hona fide hourl
$5 for [ike work perf
nonovertrme hours “on other
ose further that the work-
uch an emponee be

e works a schedule o

56 hours wor eq
ment of $320 0 which the emponee rs
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entitled under }he emplo yjment agree-

ment will, satisty the iremen s of
the Act since th e e o er ma grorb-
erly e cIu efr m t ere uIarrt

ex ra pgr a nn
th e extra wor

and creh him e wrt suc mount
against the statutory overtime premr-
um required e paid for the 1
hours worked over

(40 FT1 7311, Jnn. 23, 1981)

8778200 Premiums Tor work outside
basrc workdny or workweek—exam-

T e( effect of sectron 1(e 2 wherg

"cloc oattern remrums are

may be Il US'[TF'[Ed b(y re erence toﬁ

vrsro st ical of th ang icable -

trve Ining agree nts tra rtron-

amy ffect et een em ygrs and
ogees in the on shor steve-

doring In ust}rres ese a reeme t
specr straight time mtes % Prca 8
rs established” In goo

ﬁart}r unr?er the agreement as thg
asic, no&m@ or reqular workday an
forkwee | ndero esudch agree enit
or example, s rkday and waor
week arep estalb?rsheg as ythe first 6

rs of work echHsrve of m aItrme
eac y Monday through a5y -
tween t g]urso8am an m.
Un er anot ical reement

fluc workﬂay and wgrkweek re estab-

shed as the hours between 8 a.m. and
12 noon and bhetween 1 Pm and 5
Monday through Friday, Work
outsrde such workday and workweek Is
aid for at premrum rates not less
B0 SO L
r [
ke woﬂgwk P ?ormedp%urrng the
basrc normaI 0 egru ar workd
work wee The extra _compens tron
Brovr e g such rrPremrum rates will
e exclud ,1 (Fo uting the regulé
rate at w rc t mplo ees S0 par
are empo d. and ma credrée
toward “overtime com ensatron ue

under the Act. For example, If an em-

loyee 15 paid ? an hour under such
n-agreement for handling genera
cargo durrng the ba rc normaI or re(g
workd y our [
like work ousrdeo suc
extra $2.50 will be exclu)ded ro
regular rate and e cred rte
overtime pay due under the Act. SImr

§ 778.207

arly It the str rme rate estab-
rshe rg g}oo ly con act
shou e er eca seo han g
dangerousoro noxious cargo, recogni-
tion” of skill differ ntrgls or similar
reasons, so as 1o 750 nn hour
gurrng0 'the hours establrshed %s the
asic or normal or regular workday or
or week and .a premjum rnte of

n hour is paid for the same

vy]ork gerformed during other hours of

Eg eércl}él(% err%lkn tteee):e”?r g? Ythen%)%

may be credited toward. over-
3/ due under the Act. Similar
rrncr s are applicable w ere agree-
ents following 'this genera paftern
exist in other industrie
(46 FR 7311. Jan. 23, 10811

§778.207 _Qilier. types of contract premium
pay drstrngurs%pd P

(a) Overtime Premr ms are those de-
fr ed by the statute. The varl USt

contract gremrum rates w y
vrde extra compensation yrn
gvertrme Premrums to e excue
rom the fregular rate (under section
I(e) 85), {6, and E?) and credited
toward statutory ove trme a}y requrre-
ments, (under section_/(h)) Have
described  In 8877820 hrou h
178.206, The pIarn wordrng of the stat-
ute makes it cIear that extra compen-
sation provided y Premrum rates
other than those déscribed cannot ho
treated as overtime premiums. Wher-
ever such other premiums are paid,
they must be rncluded In the employ-
ee’sreqular rate hefore statutor ver-
time compensation IS comp ut
Fart of such premiums maTy be cre -
ted toward statutory overtime

b). Nonovcrtime premiums. he ‘Act
req urres the inclusion In the regular
%te of such extra premiums as ng
S rft differentials (whether they take
the orm fa perfcent of the base rate
or an addition of so many cents per
hour) and premiyms bNard or azard-
ous, arduous or rrty It also re-
quires Inclusion of dny extra compF -
sation which 1s paid as an Incentive for
the rapid performance of work, and
srnce any extra compensation in order
gualrf as 2 overtrme Premrum
mus rovide y remlum rate
per hour, except in the special case of
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§778.208

Preceworkers as drscusseﬂ in §778.418
sum premiums which ‘arc gard
wit outreg rd to the number of hours

wo ked not o etrme premrums
must e in c In the re?u ar
rate or example, where an em

r

ours’ or a particular fo
Wether It s e|>tormed IDIn 8 ours)/or
In less time, the extra premrum 0f 2

hours' pay received oyee
who co Yetest he Job Yn b hourspm)ust
he mcluéjd

In his reFuIar rate. Simi-
arly, where an emzft

oyer pays for 8
hours at remrum rates for a’joh per-

ihether 118 Gom Fete"dv‘th“é“ﬁours““

less,. no part of h Premrum [og
qualifies sovertrme emium under
sections 7(e) (5), 6? é?), For afur
ther “discussion’ thi ad ated
problems, see 83778.308 to /7 83 4)

Bonuses

§778.208 Inclusion nnd exclusion of bo-
nuses in computing the “regular mtc."

ctron T(c) of the Act requi es t
inc usron |n e regular rate'o
muneration or employ ment exce
seven specified %)S Pnaymens
Amon% ese excl Py nts arc

discre |onary onuses g
ments in thé nature of difts on sp cial
occasrons contribution the em-
oyer to certain welfare rflans and
ayments made by the employer puj-
suant to certarn profrt -sharing, thrift
and savin spﬁns These arc discussed
n 8§ 778.211 through 778,214, Bonuses
whrch do not qualify for exclusron
from the reqular rafe as one % th ese
types must e totaled in with other
garnings to determrne the reqular rate
on which overtime pay mustbe based.
Bonus payments arc ‘payments made
in addition to the regular earnrn[%;s of
n emolo ee, For a discu sroE
onus form _as an evasive eeprng
device, see 88 778.502 and 778.503.

8778. 209 Method of Inclusion of bonuR in
regulnr mte.

a)n General rules. Where a honus
ent IS consi er%d a part of the

e uar rate at whic an employee |

t n%ﬁtrs Irtemulsatr eolunrC u?gte ”8 com
utl
p ertrmegcom ensatyon No drw
culty arises in computrng overtime

29 CFR Ch. V/ (7-1-93 Edition)

comoN nsatron n‘ the bonus covers only
one Peno The amounhof
th ebonus |smeenyad ed to the other
earnrng h) yee [excegt séat
lutorty y usions Jte otaa lvided
otal hours worke er many
bon s lans, however, cacuarons o
us m ynecessar eferre

over a erro of trme than a
workweek

Ing the regular hourly rate until suc
time as the amount of the bonus can
be ascertained. Untjl that Is done he
may pa com ensation tor%vertrme at
one an alf times the hourl rate
Bard y i e emplo ee, excl usrve
onus. When the gmount of the bonus
can be ascertained,
tioned back over the workweeks of the
Reno dunng which 1t may be sar
ave been edrne The em lo ee must
then receive a{t additional a
comp ensatron 0r eac work wee t at
he wor ed overtime d unng #terro
ual to one -half of th urly ate ot
onus or th a

ngy al oca e t oMU bt

multiplie
statutorye overtrm hours worked

during the week.

Allocation of bonus where bonus

earnings cannot be identified with
Bartrcular workweeks. |
le to allocafe the bonus among fhe
workweeks of the period In propartion
to the amount f the bonus actuall{y
earned each week, some other reason
ble nnd eqéutable ‘method of allocatron
must he adopted. For example, it may
be reasonabl e and equrtable to assume
that the em loyee earne ﬁ e
amoupt of onu% each week 0 hg
Feno to which the honus relates, an
he facts support this assumption

additional compensatron for each over-
fthe period mayeecom-

time week
puted and paid in an amoun
el o T
| ulti
Focated toptart/e week, f
number  of statutory overtrme hours
worked in that week. Or, if there are
facts whrch make It rnap{oroprrate to
assume equa bonus egarni gs for each
workweek, It mary e]reas nab e and
equitaple to assume that t % go
earned an equa amount o
hour of the pay Iperrod and t eresut
ant hourly mc ease may be deter-

9ua t0
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In such a caset e em on-
er ma]y drsredar the bonus In compu F

1 must b appor-

It Is |m§ossr-

|n-

et by the

Wago and Hour Division, Labor
g e o

employee durin eriod ch
|t |§ d Tgj 8 itiorlal com ensatron
due. ort eovertr e work we Bm th F

erro may then be co e y -
iplyin ﬁietota numgero a]utor
ol hts Walhe e
half this hourIy ?ncreaseJ /

§778.210 Percentage of total enmings ns
honus.

In some Instances the contract or
gl or the payment of a bonus may
I ovrde for'the srmutaneou gaoy
men of overtime com Psatron ue on
the bonus. For exa pe a coptract
made prior to tg o
|ces may provide for_t payment of
rtronal coHtpensatro in the way 0
honus att rate 0 ercent o
the emp 0yee's strarﬁht trm earnrng
and 10 percent of Ris overtime earn
mgs In suc Jnstances, of course, pa y
nts acc rding to the contract wil
satr fg ull the overtime provisions
Act an no rccomputation will
be requHed is IS not true, howeyer,
where this form of payment'is used, as
a devrceg 0 evade the ?]vertrme requrre-
ments of the Act rather than to pro

vide actual overtime compensation, as

described in 88 778.502 and 778.503.

§778.211 Discretionary honuses.

(]3 Statutory rovision. Section 7(e)
(3Ha) of th eAc provides that the re%-
uIar rate shall not be deemeq to |

clude "sums, paid In recognition of

services. performed during” a give
ariog if or 2] bot e racrthat

E ayment ys to made and the
ount o

the Syment are deter-
mined at the sole dr
pIo erator near the end of the Perrod
not pursuant to any prio
t[]act adreement or rtJromIr]se causrng
the em ployee to expec such payment
[1 uary d sums may not,
ever, he credrte toward ovértime
compensation due under the Act.

Drscretronary character of ex-

Hﬂ ance of serv-

retion of the em-
con-

§778.211

of the period for which the bonus
ad The sum, It any, to be paid as a
us is determrned the employer
hout prior promise” or agreem nt.
e employee hds no contract nght
s ng S st |
ga arb]d)nu%] has agan onedzhrsdrs-
retion wit rel? to it T fan
employer announces to his empo yees
rn Ja uary that_he rntends {0 g
them a bopus in June, he has ther by
nbandoned his drscretron regardrn
the act o aTyment romisin
bonu his e g éees Suc a bonus
would not be ex from the requ-
ar rate under sectron 7(e)(3)(a). Simi-
arIy, an em loyer wpo ‘promises . to
sales em %es that the? will recerve

D

nd
i
t

A=

0
|
h

D
><

gas soonfta t/ocat)l?rusl%om ot? eagtrr] Itte ;
sold whenever, |sh|sg|scret|on th etn
nancraI condrtron ot the trrm warrants
such vea ments handoned |f5 h
tion reqard tot e amount of t
onus thou% not with regard to the
act of y [dt Such a onus would
not e excu e 3m the reqular rate
On the other hand, if a onussuc %s
the one Just described were paid wit
out prior contract, pramise or ahn
noun ement and t edecrsron as to the
tactan amountg Ea yment lay |n the
pgyers sole dis reﬁron thé bonus
e properly excluded from the
re lar rate.
C Promised bonuses not excluded
The bon s to be excludebd und er sec
tion 7(e)(3)(a), must not be paid
suant "to.any prior contract a ree
ent, or promise. Frexamnbe y
nuswhrc IS prﬂmrsed to emp y
go hiring or which is the resut of
Hrvte bargammge oud not be ex-
ed from reqular rate un er
thrs provision of te Act. Bonuses
which are announced to emplo ﬁs to
Induce them to work more.ste
more.ra | %r more efficiently of to
remam the |rm are regarded as
P e regular rate o y At-
en ance bonuses, rnErvrduaI grourf
production bonuses, bonuses forqual-

GUSTE PerSiclion 3 o fdcretonary  thgont scoutacy oL Wofe bonuses con
ﬂonusyundersectron 7§3 h In grn emp lo ment uh)tryth trme th
Poyer must retam discreti n both as P ayment Ist emn ¢ and the like are
he fact of %ment and as to the this category. They must be includ-
amount until a time quite cIo to the edin the regular rate’of pay.
573



§778.212

8778212 Gifts, Christniim nnd Hpcclnl oc-
cnsion honuises.

. (a), Statutory provision. Section
7(c)(1) of the ‘Act grovrdes that the
term “"regulay rat not he
deemed to Include "sums pard ns gifts;
payments in the nature of gifts made
at"Christmas time or on other specjal
occasions, as a.reward for service, the
amounts of which are not measured by

or dependent on hours worked, prg-

duction, or efficiency ** 'Such
sums may nof, however, be credited
toward overtime compensation due
under the Act,

b? Gift or sinAlar payment T0 qual-
ify for exclusion under section_ 7(e)(1)
tiie bonus must be actyally a gift of I
the nature of a gift. It It'is measured
by hours worked, production, or effi-
crenc¥] the payment |s geared to wages

ours “ddring the” bonus period
and is no lon er to be considered as in
the nature o r? [f the payment |
so substantial that rt can be assume
that emgloyees consider It a part of
the wages for which they work, the
bonus Cannot be considered to he In
the nature of a gift, Obvrouslu If the
bonus Is paid pufsuant to contract (so
that the employee has a legal right to
the payment and could bring suit to
enforce 1t). It IS not in the nature of a

|

¢) Application of exclusion. If the
bonus paid at Christmas or on_ other
special occasion Is a gift or in the
nature of a gift, it may be excluded
from the reqular rate "unJcr section

) even t ou h it is paid with reg-

u‘anty 50 that t e employees arc led
to expect it and even though the
amounts paid to different employees
or groups, of employees vary with" the
amount of the salary or regular hourly
rate of such employees or according to
their length of service with the firn so
[ong as the amounts are not measured
y or directly dependent ypon hours
worked, production, or efficiency. A
Christmas bonus paid (not pursuant to
contract) In the amount of two weeks'
salary to aII employees and an e uaI
additional amou tfor each 5 years o
servrce with ’rrm for example,
would be excludabe from the -eqular
rate under this category.

29 CFR Ch. V (7-1-93 Edition)

8778ng13p|Proht sharing, thrift, nnd Hav-
ection 7(e)(3)(b) of the Act
vrg ? that (u?t )& 2 "reqular r te
shall not be deemed to Include "sums
ald |n reco nition of
orme urrtn a grveér period Ift*t
ents are ‘made pyrsuant to a
honrfwe rot?t shaﬁngplian or trust
or bona L e thrift of savrgrds plan,
meeting the requirements o
retary of Labor set forth rn appr
ate r gulatron HC su s ?/
not, however ecredrte toward ove
ti ecomPensatrond

unerte
The requ

tion aré parts 547 and 549 of this chap-

ter. Payments in addition to the requ-

Iar wa es ot the employee, made b%/

th e e er ursuant 1o a p%

wh rc mees regurrements of t

e] gulations rn art 47 or 549 o] J“é

c apter, will tpropery exclude
the reqular rate

8778214 benefit plnns; includi rofit-
%nrrn r{ansoprtrusta prov!gﬁt imi
[ar benefits.

ga Statutory provision. Section
1( r)n4) of the Act rovrﬂ s that the
term “"regular rate” shall not he
deeme to Include: "contributions Ir-

revocably made by an emPoner to a
trustee r thrrd erson u suant to a
bona r provid age

retrrement rte accrdent or eat

surance or similar benefits f orem z

ees * such sums may not, h

er, be credited toward overtrme com-

pensation due under the Act,

b) Scope and a pIrcatron of echu-

sion _generally. Plans rovr In

henefits of the kinds descrr In sec-

tion 7[e)(4) are referred to h erern a;
"henefit plans”. It is sectjon 7(e)(4]
Whrch overns the status for redu ar
rate rposes ot any contributions
made Iy an emp oY] pursyant to a
Plan for providing ede

its |s Is true Irres ective of an

0 her features the an may ew

Thus, i E {r dr grence W het e
or not the benefit plan Is one finance

outot ro fits or one which by match-
r other-

HO ge contrrbutrons
wre enc ura es thrift or savings.
Where, such

bined in a single program (whether in
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SEIvIcesS per-
e ec-

ations Issued un ert IS sec-

Simi-

scribed hene-

plan or trtrst s com-

Wage and Hour Division, Labor

one or more dop uments‘) thh arPIan or
trust forgrovr g rofit-shari P
ments to employees, the rofrt n]g
P ents maY Be excluded from t
ular rate | Y me]et the requrre-
ments o Pror aring Regula-
trons tgJart 549 of éhrs chaﬁter an
contrr utions ma 3 o
or providin te bene its describe
Hro{n?e of te ct may eex
he re ahr rate r th5y
get the tests set ort
vance npproval hy the Department
of Labor isnot required,
C) Tests must be glred lbo emploh/er
contributions.. ﬁ]s e em
rze that |t is the empoyers co tr|
u ion made ursuant to “the en(e fit
Fan that |s excluded from or inclu
n the regylar rate accor ng to wheth-
er.or notthe requirements Set forth in
§778215 are met. If the contribution
not made as Frovrded in sectjon
ég r E P des not ualrt
ide benefit plan un ertat
sectron t ec ntrr utron IS treated the
same sany é/ment which is
Part o the reg arr t a% an at
he time the ontnbutron is made the
% unt thereof must be ap ortroneg
ack over the workweeks of the perio
durrng which it may be said, to have
accrued, Overtime compensation_based
u on thﬁ re?ultant increases in the
ular hourly rate 1s due for each
ov rtime hour worked during a
workweek of the period. The subs
quent drstrrbutron faccrued funds to
an empo ee on account ol severance
ment (or or any other
reason ould no result.in an\/N rL
crease ‘in his redu ar rate in the wee
In which the distribution is made.

the
er

Employer contributions when in-
cluded in fringe benefit wage determi-

nations under Davis-Bacon Act AS
noted. In §778.6 where certain frrng
benefrts are included in the wag pre
determinations of the Secretdry of
Labor for laborers ang mechamcs per-
tormrné; contract work s gct to the
Davis-Bacon Act and re ate statutes
provisions of Public -
grscussed in §5.32 o]f this trtI shouId
e considered toget er with the inter-
pretations in thrs part 7? In determrn
Lng the excludabilit such rrn%
gnefits from the reqular rate of such

employees.  Accordingly, reference

§778.215
should be made to 532 of this trtleaﬁ,
well as to 77821 ur ance wit

respect to exclusion tro the em ody
E regul ar rate otcontHbutrons e
rut eempo er to any benefit plan If.
the work e or workweeks in-
voIved the employee Herformed work
as a laborer or mechanic subject to a
wage determination made by the Sec-
ret ry ‘pursuant to part lof thrs trtIe
érn e enerts of the k P
resente such contri utrons cons |-
tute a part of the B vall rn? wages re-
qurred to be[%ar emp oyee In.ac-
(tzl%rnance with such wage determina-
(e) Employer  contributions
equivalents pursuant to fringe benefit
determinations under Servrce Con-
tract Act of &965 Contriputions boy
contractors and subcontracfors to p
vide fringe benefits specified un er
the McNamara-O'Hara Service Con-
tract Act of 19G5, which are of the
Kin d referred to In section /{ 4) are
excludable from. the regu rate
under the conditigns set” fortli |n
§778215 Where t,h trrn benefrt
contnbutronss ecr led und rsuc Act
arc so excluda gu}rva lent ber]e Its
0r payments p rovr e Yt e employer
In sathstactron of his obligation to pro-
vide the sPecrhed benefifs are aso ex-
cludable from the reqular rate It au-
thorized under part 4 of this title, sub-
art B, pursuant to the McNapara-
'Hara Act, and their exclusion (here-
rom IS not te efndent oIn whet er
such equivalents, If separately consid-
ered vr?oudamee the Pequrret/nents of
§778.215, See §778.7.

KB TR G dan, 2?971868, ns amended at 30

8778?15 Condrlrong for echus on of lien-
an contributions un er section

ga General rules. In ordey for an em-
er's contrrbutron to quality for ex-
clusron f the re uar rn e under
sectron7 4 ot the ctthe oIIowrng
cond |t|ons st e met

Jlg The contrrbutrohs must be made
g uant to a specific plan or program
dopted by the empIoYer or by“con-
tract as a result of coflective bar 'Tl -
% and commuynicated to the em oy-
ees. This may be eiLher a company
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§778.215 29 CFR Ch. V (7-1-93 Edition) Wage and Hour Division, Labor §778.217

nanccd lan or an employer-employee assume the ysual fiduciar res onsrbrl- though it provides as an rncrdental taken for the C0nV nrence of his em-
contr tﬂorm POJErEmpy E?esr?mpose Bon trustees Zp lbrca- Eartgthereopf for the ayment to. an P oyer, section 7% ﬁpplrcable 0
g 6pur 0se otthe plan  ble law. Tiie trlst or un mast be set gloxee In %as aILorapgrto ursement 0 suc ex enses.
st be t brovr stematrcaoy for in su at In no event will amount stan to nhis cregit (I) at Pa ments made 3’ the emp o er to
men ene ts to yees e em a e to reca ture an the time of the segerance of the em- cov r such expens s arc not rn Iu ed
gc ount of  death a% Q é)ont/n utrons par orin angf Poyment relation due t? causes ot er In the employee’s regular rate | the
va ce ehtrrement IIness (rjn a clhvett e funds to h rs oWn pse of han. retirement, disabiljty, t} amount oft e reimbUrsement reason-
Pexpengs ospitalization, an the E’e efit, (It shoulrr]I also be note at { i) upon proper te mrnatron 0 abI¥ ppro Imates the expenses in-
In thecaeoIJornte ployer-em Ea or rn durrn e course of curre payment is not compen-
% In aplﬂn or frust, either: contrib ugor plans, rrhere the e Y ? er crrcumstances atron forservrce rendered b tEe em-
” he benefits must e specified oree_contri tlronsare not paid over t[oa specrre theé)an and not Inconsist- Poyees durrEg any hours worked In
de nrtey determinable on an"actuar-  third person or to a trustee unaffili nt wit g n]eral purposes of t hg he workwee
1al basis; or atcd with the employer, violations of an to rovrd the benefits describe b) Nlustrations. Payment hy way of
Ilnt here ust be both a definite the Act may result’i 'the employee Bectron 7(e)(4) of the Act reimbursement for th IoIIowr gtgp
formula OI etermrnrng th e amount contributions cut rnto the required ( Plans under section 401(a) Oftheof expenses will not be regarde

to be contrr uted by the’employ eran mrnr um. or overtime rates. See part nternal Revenue Cod ere art of the emplo eesregular rate
a de rnrte formu %Iyor deterrﬁrnrnog 7 gtthrs ch terg1 h %h an em E] {lt lan or thSth eb‘fen ap rove p(1) The actu%l )amount expende sy
benefits for eal the employees gogersc AtrIbUtioHs made o a frust- by th . Bureau of Internal Revenue as ap emplo ce. N puic asrn%)mem) ie

artrcr ating in the plap; or r thir erson ursuant to abene satistying the requirements of section togls, 'materials, or equi
P [% e must b)e both a formula lan must be Irr vocagy made, ﬁ 10172l of the Infernal Revenue Coe behal of his employer. |
grmrnrng e amaunt 1o be con- ok Aot preventreturn t0 th e em ploy: in t bser]ce of evrdence| %the 008' (22 The actual or reasonabIX aI%pr
trrbute oyer and 3 prov; erofsumswgrch he gﬂr in exces trary, the anhor trust will e consid- imate amount exp en ed }/\ y
ion ]‘ etermrnr g the "Individual  of the contri utronsactu y called ered 'to meet the fan rltrons %pecr led  ge In"pyrchasing, aunﬁIerr or repa-
enefif 1ya method wh]rch IS c?nsrst my Pan aswhere such excess p In para?rap s (a)(1), (4), an gy rt?rms 0PSnacial clothing which
ent wit purposes ot the plan or ments esult rom_ror or from ' thfe this sec | emﬁoyerreq Ires him to wear.
tr s Kln er ctr n IIegmoft e Act. necessrw mark rng tpayments to &3& %%I aﬁ % 008, as amended at 40 (32T e actual or rgasonablxa prox
e re nts In para- cover the estimated cost of conti lbu- 2. 8 imate amount expende I{ 10y -
([;ra 1( I érrl) 0f thrs sec- tipns at a time when the exact amount ee. who | stravelrng over the read” on
ion foraformula for etermrnrng the of the necessary contributions_under Payments not for Hours Worked g emplo}/]ers business, for transpor-
amount to be contrrbute the em the tflan IS not yet ascertarned Forex- §778.210 The rovisions of section 7(c)(2) tation ether tfrrvate car or
Ployer may be met étrmu aw rch be a benefit plan mag/ rovide for - p common carrier a d fiving expenses
equires a Pecr rc and supstantial detnrte Insurance behn oremp In away from home, other “travel ex-
mrlt rmurrn COrt] relbletmonloaner thr!f bl ope mt tgeceovnetrrln 0entc suach eansIn eath hSateCttIItoentre?r(m " Oflaperaﬁft Sphrglrfrﬂes ﬁ’ehn%est suclh as taxtrﬁab fares rncubrred
vides ecifie ile traveling on the employer's busi-
somethat to t atam%uhtwrthr%s ec- Pc kness, accr er(IJt ?% L Jeeme dtol ﬂct%le yments m r?e J P1oy
ifled limits; provided, however, that vrde thatt ecosto such dehnrte en foroccasrona period s hen n? wor "Su per money", a reasonable
there 1S a reasonablg relationship be efits, ert er In full or an halance In performed due to vacation, holiday, | II- a ount ven to an employee, who or-
tween the s e%r minimum  and excess of sr[r]echre e po ee confrrbu ness, failure of the employer to’ pro- dinaril works the day shift and enn
maxrmum contrr utions. Thus, formu- tions, will orne by the em z vide sufficient work, or other similar ord ma? returp home for supper, to
provid rng for a minimum contripu- In such a case the return by the Insur- cause; reasonable payments for travel- coer theycostot supper when ﬁe is re-
tron of 10 pércent of profits ardgrvrn ance compan the employer of Ing expenses, or other expenses, In- quested by his empFoyer to continue
the emPoner discretion to add t sums paid by h|m In excess of the cutred by an employee in the further- work durifg the evening hours.
amoun P percent of profits, or amount required to provide the bene- ance of “his emplo ers Interests ? nd (5) The actual or reasonably a rox-
for a min mum contrrbutron of 5 per- fits whrch under the plan, are to be properly re]rmbursa the employ rmaZe amount expended by an e
cent of compensation and discretion to provided throu h contributions bg the t Imilar ayments 0dn o s temporary" excess omc 10- wo
Increase up to a maximum of 15 per- employer, will hot be deemed a r cap rr)oree which are not made as C? - traveI ex enses Incurred because
cent.of compensation, would meet the  furs or diversion by the emrtJoner ernsation *uor his ‘hours of employ- m moved t 1
regurrement However, a plan_which ¢ ntrrbutrons made” pursuant to the ment However, since such pay- anot?t Pto nbeforet e empl dp as
rovides _for  Insi nrfrcant minimum  pia ments are not made as compensation  fad"an o portunrt to find Irvrn quar-
ontrr utrons and permits a variation & " The plan must not give an em- for the employees hours worked rn ters at the new location or i) Igecause
reat that, for all practical pur- ee the rr ht to assrgn IS benefits any workweek, no. part of - tﬁeem loyee, on a particular occasion,
B be credited ploy p
POS s, the formula becomes meaning er the plan nor t e 0p tron to re- ménts can be credited towar 0V6I me is required to report for work at a
ess das a meas%re of contrrbutrons celve any part 0f emp ?I(ers con- compensatron due under the Act. place’ other than his regular work-
woul not meet the requirements. tribution’s In cash Instead of the bene- §778.217 Reimbursement for expenses. place.
mplo er% contributions  fits under the plan: Provided, however, - p The foreaoina list is intended to be II-
must be ar Irre ocably to a trustee That r a plan ‘otherwise qualified as a , EaJ General rule. Where an e] Zeelustratrvgratﬁerthan exnaUstive.
R ernseonnt ‘It’ur?tao?tot ear”ru'ﬂﬁléé gna i ? bhene/irttplan lfln er”sggtrroen Ibnehaigf S)r(p?nrr]ﬁ(ee?e 0hne 'Is's reeqnt]rPre to (C) Payments excludin enses. It
ance agree of the Act, It will sti
arranggment 'The trustee  must d‘egt a bona fide pﬁan even expend sums solely by reason'of action ~ should be noted that on(‘Iy the ‘actua
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§778.218
or reg)s;ggrrgasbegy & groexrgt%a%eu:t ount o:
eqrm ursement” IS drsproporﬁlgp)atet:y

arge the excess amount wi
clél ed In_the reqular rate.

Payments for expenses personal
e exp enses tpr

e B
whrc reim ement Is ma e must
order to merrt exclusion frqm the reg-

ular rate under thrs sectron he eX-
enses Incurre ﬁ/ e ployee on
he employer's behalf or for his bene-
It or convenience. If h -

the employer re
rmburses the employee for "ex en?es
Hormaly ncurred bey the emplo ee for
IS own ener Is, of cou se, in-
creasw he empogees reg ar rate
thereby. An employge normally Incurs
ex(pe(nses n trav ling to and from
rk, buying lunch, paying rent, and
the Irke If the emrp]loyer rermburses
him for tese normal everyd -
enses, the alyment IS not ex
rom fhe regular rate as rernt] urse-
ment or expenses.” Whether the em-
p er "reim the empLo ee for
uch expenses or urnrshest facili-
fies (such as free Iungh ree hous-
?)teamout tot% Y
the reasonabl cosTt tq the e .

r or fair value where acl rtres are fu r-
nrshed) enters rnto t e rePu ar rate of

%5 1.37?‘5(:“? t(hrs chapter 16. See also

§778.218 Pay for ccrtnin idle hours.

ga) General 7-ulcs, Payments which
madf for occasronal rrods when
the emp yee rsnpt at work due to Y]a
catron holiday, illness, failure of t
gloyer 10 grovrde suffrcrent] work,
ther similar cause, where the p ay
ments are In amounts a roximate
equrvalent to the e's normaI
earnings for a srmrar perrod of time,
ﬁre not made as compensatrpn for his
ours of employment. There ?re such
p ments may pe echudeét rom the
ular rate y under section
M of the Act a d for the same
[) no part of [su ayments ma
e credited” toward ove t| e compen-
sation due under the Act.
errtatrons on exclusion. ThIS
provrsron o(t section 7(e ?]2 ) deals. with
h absences Ich are infre-

urses

ﬂueent%/o gora Ic or unpredrctable It O|a>per or

s o relation to regular "absences”

578

vrde su?frcrent work"

§778 218 cerfain pa
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ot 1S oesayr?o'r” r?rﬁ(amhu i

oIrda s" or vacatrons ays on

whrp] e emp ? %e I abfent

oft e Frrureo e_employer to pro

vide sutficient work. The tefm holiday
read in its ordinary usage to refer to

t 0se days custom rrlyo erved In the

Dj
3

community in_celebration ot some his-

torrcal orreligious occasion; It does
not refer tp
ieu of or as an addition to

oyees In
gmlpensatron for working on other

ailure t rovrde work. The
{y "f rIur Pth) er

refer to occasional sporadrcall recur
rn srtuatrons whe te employee
would normally be working but for

such a factor as machrner break
down, farure of exRecte g‘p ies. to
arrive, weattr o i

ditions ectrn

the ability o eem o ee to eror

t)h)%t%r:pk g nd s |ar o‘? rcta le

em

dﬂctron In_work
cussed in §8778.321 throu?h 7 83293
ordinary temporary layof
or any
sence of

eon teconr of the
yer. The term does not Include
schedule (as _dis-

situation

tﬁEe OrfOUUﬂG recurrent ab-
e employee.

d) Other similar cause The term

(
“other similar cause” refers to p
ments made Tor periods of absence, dar}/e
to factors like
sickness, and failure of ‘the employer
to rovrde work. ExamBIes of "similar
causes” are absences d

:rc]e Erieportrnq to a draft board

holidays, vacations,

e t0] ury serv-
ttend-

uneral of a family mem er, in-
Prrtg %reachéhe workplace because
ather conditions. Only absences

of a nonroutinc character which are
mfrequent or sporadic or unpredjct-
able are include
cause" category.

8778.219 Pny for foregoing holidays nnd

in the “other similar

vacations.

(a Sums payable Whether employee

parne
ments. mad

perr%ds during w rch
s no work hecause.oT a holl-
or vacation are not required to be

rks or not.

nem loyee for

ecause

days of rest given to em-

emspo er éO pro-

Wage and Hour Division, Labor

Hcluded in the rgg(plar rate because
top Valroernltot re ar gs %%meens tron
who Is ent rt?ed tos aid rmgﬁ 7
a orpard vacatron tor 0es his ?
or v?catron and performs work for
th poyeron t e ho ay or durin
nder t

e is entl-

the vaca 1on %err f,
terms of his employ ment

um as holiday or va-

ether he works or not,

tled to a certalr]
C%tdlorrecre?\y at his customary rate
Eor hgher} Pr dertron for eachyhour
hat he warks on the hoIrda} or vaca-
tron day the certain sum a ocabl
%y or vaca on E is still ?
c from g lar rate.
till not regarde nsc ﬁensatron tor
ours of work If he is otherwise com-
Rensated at his custom ary rate or at a
rg errate%tor his w'ork on suc ﬁ
ce it is hot comg nsation for wor
Itmaynotbe credited toward overtrme
com Psatron du Hdert e Act, Two
exa d the maximum
hours standard Is hours may Sserve
to |l ustrgte thrsdprrncr

nem
$5 anhourand) ousua wors
dﬁy 48-hour week Is entit ernj
loyment contract, to awee 's pai
vacatr n in the amount o I-f usunl
straight-time earnings—$2 e fore
goes his vacatron and works 50 hours
B w q[ueston He Is owe
%25 as nis totaI rar ttrme earnrns
or the week, rn addition as
nis vacation pa Un ert e statute he
is owed an addijtional $25 as overtime
premium (a drtronal nalf-time) for the
hours in excess of 40. His reqular
rate of $5 per hour has not been In-
reased y virtue of the payment of
0 vacation pa(y but nop rt of the

40may he offset a %arnst he
ry over rme comp e sation w
(dNot in rn t is exampe IS in-
ten ed to im y]t att eem oyee has
a statutory rrgO t to $240.or an other
sum ns vacati %/ T is Is a'matter
f private contract between the parties

it na by E'Eraat Yga“t‘ﬁ'r?e” gl

=
D

oSN

for an ﬁ reed ei of hours (5
days totaI norma or ex ecte
taehome iy for t e erro ort at
no vac?tron P/ t ald. The
example merely | ustrates t e proper
method of confputing overtime for an

y]ee whose rate oteiay Ish

s]tatuto-

§778.219

plloyee whose emplo ment contract
1des 240 vacatron

mploye Is entitled
nder hrs empo ent con ract to 8
ours' pa rate of $ hour
or the hrrstmas o|| ay, ore oes
is holiday and works 9

a, Burty euer”s“rﬁewr%e dn(”e?
ﬁrs contract, as st r trme
c(pmp]ensatron tor 50 hours s

olida He i un ert e
statute, an é%? rtronaﬁ 25 as vertrme

premrum additional aftrme for the
10 h o In excess o 40 His regular
rate of $5 p

rease

our een In-

vrrt e o t Hrga
utno artote4P a
y ecredrted toward statutory over-

comppensatron ue.

remiums for holrday work drs
tin urshed The exampe In par grap
a) )o thrs section should be Istin-
gurshe rom a srtugtr rg which an
m IoX entrte idle holida
a ert eem yment %reeme t
ny en e Is t ﬂ ©
day, an who, 1 eoreoes is
?‘ﬂj p er hrs contract fore-

goe ﬁ y
y rc | s uatron rs one in
ehmB yee Is entitled %039
tract to 8 pay at his rate of $5
an hour for certar named hor ays
when no work is performed. If, howey-

er he is required to. work on uch
mylp edoes not recerve is Idle holj-

ay. ns ead he receives a premi-
te o 750 trme and ope-half)
r each

our wor ed on the hoIrda
e wor ed hohurs onf

n atota of 50 ours o ewee
e_would he o d, under his contract
$6750£9x75 trte]oraywor
05 for 'th er hours
worked In the w ek atotnIo $272.50.
Under the statute (which does not re-
quir gremru ay tor a holiday) he 1s
owed $275 for a orkweek of 50 hours

ta rateo $5.an hour. Since the holi-
X remrpm is.one and one-half trmes
estab ished rate for nonhorday
work, It does not Ip rease the reqular
rate hecause It qualifies as an gvertime
premrum under section 7(e)(6), and
he employer may credit it toward
statutory overtime com ensation due
and need pay the El yee only the
additional ‘sum of $2 0 'to meet the
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y reﬂUpgment For a discus- onees re uIar
d uirements ot
rne un ue loss o
er's aiur to provi ttrme pay or4
urin reg uIar hours. One ofthe

oses of such
scoura e emp
in t eir empo ees n to’ work

rrange ent
mon (‘i Prqerredt
he on tionssetf rt
§§7782 l through 778 207 pt at p
ayment wh ich r
t the applica
ours actualy worke
time or vertime com

tion, as the case ma b
overtrme compens

IJ nil o her condrtrons re

the payment 0
hour wor ed on the holiday the

II $(?290 |nce

un ersection7 e)(0),
trom the re

hours and the
ment, the sum of $5
tion tor the 2 hours
rkonSatur ay.

[46 FR 7312. Jan. 23. 19811

§778 221 "Cnll-bnck" pny.

the Interest of sim-
and unrormrty, the
8§778. 220 arc a
prca mini um ca -
ments made

tragt0$y90e \6%1

t respect tot
ursuant to em

statutory over
Becnuse’ the tota t us
the statutor requrreme ts no a
e ‘under th e
rn te ! am e or ov rtime

at t e contract
rn the two srtuatrons arc
resuIt in the p

cerves on In requent an
asions when

ours of work ha
e respon s toa caI
empoyer to per
SUC com ensation tion |IIu5tra,ted The a -
sconsrdere as a
t trsnotma e for hours w

computation of the employee’s regular
be credited . toward
iatutory overtime compensation due

wor ed or not an ay att enon-
. n the srtuatron
raph the em

gurso WorOI auys
ay in this situation

ectly related to the
number of hours worked on the holi-

Pﬁ J]:ﬁz()%%nJ% 28,1068, 05 amended at 6

8777.220 "Show-up" or "reporting” pay.

Applicable principles.
mponment agreements an em-
a minimum ot a
rired numbe o hours

rovides a mrnrm
back to work

Application illustrated. To illus-

24 for ang dliIO assume that nn employee enti-

Inning on Mon ay,
I ourswor ed

Mon ay and who Is ar 5an

_sch e ue nnd Is sent
hours of work. H
Under t en
ement an paid at
hour works 1 hour
overtime or a totaI
Monday, and works 8. hours eac

aa/kint rou%ta Oatur Chours

he emp 0 menta reement Cov-

for SC edue he IS caIIed back t0 p f

wr receive a minimum of

thus recerves not 0
in the 2 hours of wor

reason of thrs a
ever, srnce this $10 In
not regarded as compensa

rs sche uIed starting trm on a regu-

Irricvh he hag

rovrded wrt the ex

may be paid under uch an a
d above what the

ald at his customary
e number of hours

provrsron in addition to $200 for work
chedule apd $7.50 for

would receive If
In computing overtime co

rate only for t

§778.222

due this e}mployee under the Act, the

actua r(p not44 nrc counted ns
wor ing time duving the week. In add)-
tion t $215 ﬁay at the $5 rate for all
these hours, he'has recervgd under the
ag reement?](premrum of 250 orftiég

Tovertime hour on Mondn
for the 2 hours of overtinfe wor on
the caII lus an ex ra sum.of

aid eason o e rovrsron for

rnim m call- p pUrposes
pt the pt the e t remrumspard
or actual hours of overtime wor
Monda and on the Friday call (a total
of §7. 5(2 be excluded as true over-
trme p miums in computing his requ-
lar rate for the week ahd may be cred-
ited toward compensation due under
the Act but the extra $7.50 recejved
undert eca b(pck provrsron iS not re-
arde for rs worked:
ere ore rtmay eexcu ed from the
reqular rate, but it cannot be credrted
toward overtime compensation due
under the Act. The regular rate of thg
ﬁ p}yee terefore emains $5, an
p receive an overtime. premium
$250 an_hour for 3 overtime hours
ot work. This, satisties the require-
ments of éectron 7 of the Act, The
?ame woul etrpe otcourse ifin the
oregorng exampe the employee was
called back p]tsrde his " sc eduled
hours for the ouremergencyiso
anothernr Qto the week é -
ahtor Sunday, instead of on Friday

Eﬁ ER 8, T, 419082 amended at 46

§778.222  Other payments similar to "cnll-
hnck” pay.

The rinciples  discyssed
8§ 778. 220pand 8.221 are aliso applieg
with respect to certarn trypes of extrp
Baymens which are similar to call-
ack such as: (a) Extra payments
ma e to em(po yees, on rnfre nt and
ora IC qccasions, yor ailu e 10 grve
e emp o ee sufficient notice
(prt for work on re, uIar days of rest
urrng ours o(ptsr his reng
work schedule: an extra ents
made, on Infrequen and sp ra IC oc
casro S, soley upe the emplo{y
een called to work before
t e expiration o n specified number
of hours between shifts or tours of
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duty, sometimes referred to 0s a "rest cause
" as discussed In §778.218 or is
bo{/edt eTee erotrgepsa)e,?r%?nt gvf%rr atﬂé e()f(gtltjodnab; egog)soFmoer Oetxhaeng hasis under glg t%eogmhgaergécucl?erapours grsvgooo”é tm%ﬁear\lgoyk]\?ve“enkemfn V¥0£kWPiektTm
ours actually work ik eda - to be compensation for s gan cams
| p ment' contract may. proyide tﬁ rVIces, menced at 7 am. on M
th% fggge(srgfgyy@l é)“ﬂ@ec% 0vert|5\easa§ n]%o ees who are a%li(f to tak e a mentgximeﬁse)?gmofhef excludable NOW propose to begm t e workweek
payment that & hot mad9e pred as a - calls thi S(P %'ﬂ? eno% [ receive a payfents. o A ples may serve t7.am.on sunday, the hours woréed
worked. Hment or each, 8-hoyr period ments mtender(q to bee Xﬁlé) an rom [ al, sun a%t [am. Monday
8778223 Py f JHio t\g’ 'g e}t% Are 0n|ca|| In ad- ot fleg similar.p cluded & 49 C%n\slvtgruktv?/e%ﬁtanh ethlasft hoyrs of
ingus oJ0r non- productive hours ml?lnratep . hours ag\quuaz?r Soreg\t/eh- o nlgwﬁlgtrugg grggg;ployee for the of ‘ine newly established V\formgeiﬂours
the em
colrJnnpde%rs é?eedAfgtr ap em Blrosysveorrp(él th m)l#nse(s) X tz are nottc n%e to ?h%ner em2 IoLyOearnt% ?reaer}/hangegemade by the 877%32%@%?? wgrtlicdvr\egkfsovernme due for
al rule an particular place, but The ¢
& qenk Wl[ Incuge gmA”h%lrJnrg may came ang éo as they please, pro- e fosrtnltghede i %EnOfl Con.a) General rule. When the begin.
Niha Which ah mrloyea.is Te b vidéd that theg eave word Where the sich as parking s ace, resting PIRYSE  ning of the workweek Is changed, if
to.be bn Quty 31 (0 Deoyee s required may be reached, (e Nours spent o 215 Onothe-0D medIcAl care and recre- gy hourswhich fal within Dotl “old"
e‘ac raenn(]jlsg 0f &t & %rescnbe v%:or}i- Worke toouCOnSI cret ?nsenhtourrs nlnal it g% éloelwarwor;kweeks e Ialned n
em %su e'rré‘ﬁ “””e”¥¥m'g ce| ed b Such ?n P ees o¥ A Talept Fees in the Radio and E'O e¢ dOQSe gua\slolrn e tt%t%rrn
évooskow ether or not e 8 requwed to ca y see|§| i hours o novboarlfocatbe Television Industry Cgurgeensdat{onqor gt woriwegk Oy
S i bl A bt TR e ook wir AR Ll Bl
e eamgro elé'[ t|(rJ1(: uhdeeSeFrllmFo ven b%/ |0 e%% Job ard Is not 0 a t Seer?(' Section 7(e)(3). provides, f so?nee)(()lfttehe (lefrhp?(?yetehée V\%Pk% h?nd
though ¥tof the time m% beer evet cludable under section zy ?1 clusion _ fro zhp \f'e es for the eX:falls within hours which are ngl :jmcei
" Id?en%]ss Some of the hours gﬁgﬂt Pnaytmee”etmm%Steggerfgfgqgrbrgtmclu%d 'f'ta?entfees as such a Hta(eesfaefree of I poth workweegs, the De barment of
ances, Olne%Suchunacet{vftFeréalans Sv'g.k”“ same manPer as any ment?olrnserve- tmeeSecretar Imlteg to reer hations 0 assuonr]easthag]t e{lﬁ%m%ryer?ltm%ohrc e
for work remammge a0 Ll eaver e, sulc as antate%dance bonys, cluding annoﬁ gers on b0 and t 52 ments.of section 7 of the-Act nave
n ?rf}mt] ¢ elr(nif f's business of to  houvs ofworﬁ related to any specific }nsmnt F A, ?atlons ?m be?n”satusfled if computatlon Is made
ant from workplaces, and i meal peri- g "talen eh ave een |ssue as 5 Kllows:
05 nd fest perls S%mageaFgg%[)(%edThas (46 FR 7313 Jan. 23. 1981] Tich Aecord wiih thiE Sefipidon: ai pln% our e 1o be- Countod 2% hoals
R o o ST BEIGE T i b i
retative a) G new; compute straight
%Hletol? %HushOHSSptVXPrkg%’at)e?nedmpag} Eg(gg teﬂU%nee?tledThaentfr%ﬁggdgﬁ fechans Subparl D—Special Problems %Ionr]eefcnhd AN vggpw%%?(%t?on tghue
ic on
%fgetchteoéxﬁorttaiﬁo et et o1 1947). cIusmnyPr%smOthpea%lgméSr e % écrt]acelﬁ: Introductory basis and tota, he o sums. ;
arded asenworaltngt;he%lemr(]aourpsa?/rrﬁerr?t- cauge trﬁé/)l/dgpcunnéiterrnsedct|on 7(e)(2) be- 8778.300 Scope of subpnrt. ho(a)rsASaSruemetonO\gethcaotutnhtgdovggla%%lng
a } ur
HEtepi ot e BTIERAEOE  JRRR I DR
I76s . he
SRl e el PORRRGR R T,
employee w 0yee an a
(s)e%meer n\}vaonrkfnr %, Compegsanon for any compensgtloyn for hIICS nours of gnr%d%?/s_ Change in the Beginning of the less than the g1 Ratbr o1 the, amounts
m% king fime and Irsatgfocourge Bnuesnt&1 mlgr?? a varleéybof Miscefans- - orkweek comru&ed Iby ntwetho ?(1) and FZ
s are pal a pp ication of rule ill
etlatl Sl GEL BRI el L YR e e
as are not regarded as working fime fo attempt t e A As stated In §773 105, the beginning  $5 an ho 0 fecelves
under the Act the payment Is'never- h Pl st of the workweek may be changed | ? fer 40 hour Sl o ot
theless included in the're uIarr te. of ﬂ(])wever be 5|m||ar |n char cter to an employee or for a‘groy 0fner% I0 Oyra ters4 oISy week worked o
2y Unless It qualiies. 107 exc u5|on section’ 1 ”tSZSPGC'f'Cw escribed oo TheE ange s | ?endFe)d lo e el pose also funday Mareh £ 165 sul
rgm the regular rate as one of a1y st e)l éear that t e manent ang 08 & tenced B OS R Pomment at fs last old " workweek
of ' paymen% made for occasional gaulse Waf Intended to permit the the overtime requwemengts of toheA’i { Mommhenced A A Monda}/
nods When no Wor aormed ue XC ‘%5'0” hrom the reqular rate of p P]/ A change In the' workweek neceg C| MgFCh 1thand he, woked 40, hoy
t0 ** *failure of the erﬁ Vel to men W \ as bonuses or the furdn results In a 3|tuat|on In WhICh ool th eC roi " March i that for
vide sufhment work. or ot er o |‘ar Wg & aﬁloltles Itke board and lodgin e ohoUrs or I one ot workweek™ enging March 7 he
ugh no 7 s fall_In both the Wwould be owed straigh .
gh not directly attihite: "ol6 Workweek ag previously constl- time compensation for Elén oaunr% “fhe
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§778.303
Worp(osal Is to commence the “n?w"
week at 7 am. on March 7, |

new workweek of Sunday.
March 7. through Saturday, March 1
the employee worked a “total of 4(
hours, Incfuding the 5 hours worked
on Sunday
cation of the, Sun aY hours, to the old
workweek will result In hrgher total
compensation to the employee for the
13-da %enod ghould therefore be
paid $237.50 <40x$5+5x8$7.50) for the

o March 1 through March 7

perio
for the period of
Marc% 8 throug?d h/larc d

<C) Nonstalutor oblrgatrons unaf-
fected. The fact that this method of
compensatron Is permissible under the
Fair Labor Standards Act when the
beﬂmnmg of the workweek is changed
not alter any obljgation the &m-
%ozer may havé undeér his emp on
t contract to pay a greater amount

of overtime compensation for the

period in questron
68, as amended at 46
Thalf

SIS

Additional Pay for Past Period

§778.303 Rclronclive pny increases.

Where a retroactrve pay Increase Is
awarded to employees ‘as a result of
collective bargaining or otherwise, it
perates to Increase the re?ular rate

pay of the emplo1yees for the period
of ItS"retroactivity
ee is awarded a retroactjve increase of
10 cents per hour, he is owed, under
the Act, a retroactive Increase of 15
cents for each overtime hour he has
worked during the period, no matter
what the agreement of the parties
may be. A retroactrve paw increase in
the form of a lump sum fo

r period must be prorated back qver
the hours of the period to which it Is
allocable to determine the resultant

Increases in the regular rate In pre-

cisely the same manner as a ump sum
bonus. Far a discussion of the method

of allocating bonuses based on empIoK-
to the work-

ment in a prior period
weeks covered by the bonus payment,
see §778.209.

It 1s obvrous that the allo-

hus, If an employ-

[ a particu-

29 CFR Ch. V (7-1-93 Edition)
llovv Deductions Affect the Regular
Rate

5778301 AmountR gedquctea from cash
wages—general.

ga ) The (Yvord "deduction” Is often
lo se?/ used to cover reductrons in pay
resutng rom several causes:

1) Deductions to cover the cost to
th emplozer of furnishing. "board,
Iog H thertacrrtes |th|n the
megdnitg of section 3(m) of the Act.

Deductrons for other items such
as toqls, and un forms which are not
eqarded as “facilities.
Ded ctr ns authorized by the
on%e suc as_union dues) or re-
ﬂ I?n aw (such as taxes and gar-
f

s).
4) R I lar
)a e?)?ecdm\rr]vsor wee\?e?nsawaee/ Spa
h thde employee falls to work the

Wvo

|
b

age, the employ ees reg
IS the same as It wou have
If the occasion for the deduction

ate’
g risen, Also, as explained In

:T
—sQ_(‘Dﬂ

n
S5
tions on the mak
ahove deductions.

& lfﬁf%- &L %’Oh%o’ as amended at 43

5778.305 Computation where particular
types of deductions ore ninde.

ng of some of the

The regular rate of pay of an em-

ployee w ose eirnm S are sub%ect to

deductions of ¢ descriped |
SR Isdé%erstme(%?b drvrdrnzt hrrl

§778.30

total compensation exce t statutor
exclps(rzons? beti ore deductions thy
fota hpurs wor ked |n the workweek.
See aﬁo 8§8531.36-531.40 of this

hapter.

977%\/30?( Salary reductions in short work-
(aé The reductions in Ipay descrrbed

178.304(a)(4), are no roper|
speaking, "ded&(ct)ions“ atall. i rt) /.
Eo ee "Is ?om ensated at a rxed
a for a fixed workweek and if this
salar IS reduced by the amount of the

584

Deductrons for disciplinary rea-
gnengral where such deduc-
arc

ta
p 1 of this chapter, the requjre-
ments of the Act place certain limita-

Wago and Hour Division, Labor

ovsetr%gi/e h]our arnrn r?r;og eéarcthv\tlroor r
a] ractrcal

wee ostese grrh] ’ (}v/ a rate
rﬁab/ the rxedusralaratc(fwIS td]gg tlho'

|xe numbp ero hours |t S nten
com ensat? [t an em[p o¥ee IS hire at
a fixed sa ara/ rali 0hour
week, rshor%raeh n he
wor %g st erefﬁre
entd ed to $180 e emp qyer makes
eduction’ Lrom hi saLar“
achieve this result The regular
aItered

ours | y ynge
te rovision section lt
Hs Iscussed in gg 840®hro h
7784143 the understandrn Is thatt
salary or guarantee rs due emzp Y
ge I short workweeks as we S
Ionger ones and deductons f this

are not made. There or ncrses
r[r)ere the dﬁer andrn h

? pearP/ own tO whe
d T1Xed Sa arry S |nten e tO COV6I' a

fixed p

trce 0 fm 3 uctions rom the
salary fof rs not worked In short
weeks will be considered strong, if not

conclusive, evidence that the salary
covers a fixed workweek.

B3 58 4986 an& B B)GO ns nmendcd at 46

8778307 Disciplinary deductions.
Where deductrons as described In
5778.304( a?} %
nar reasons, the regular rate o
rploglee Is computed hefore deduc-
t|o S ma e, as In the case of deduc-
trons o t e tpes In ara%rap s (a)
?1 & Thus
drscr Inary eductions _ are
made from a

thegarnrng(ra (pre e rates must e

tale v g/ the total hours
worked to etermrn the re uIar rate
hefore the ded uc on is a{pp In no
event may such de uctro or deduc-

r of described I
g%?% 304(a)ﬁ re(%ce the earnings, to
an average below the applicable m|n|-
mum . wage or cut Into ang part of the
overtime compenfatron ue the em-
ployee For a full discussion of the
mits placed on such deductions, see

0r .a ua{antee 0

ra)fg o hen an employee is paid a
fi ed salary for a wor \B gk of varFa[?:jr
abge orkweek t e prac-

re made for drsc%rph-

iece-worker's earnrn%s

§778.308

Frt 531 of thrs chapter, Th? princi-
es set forth therein with relation to
eductions have no a(pplhcatron how -
ever to srtuatrons Inv | mg refusal or
arure pag amount of
wages d e art 531 of this chop-
ter aIso 7783 b. It shouId be not d
hatathoug an emgoxerma){) penal-
Ize an employee for lateness subject to
the limjtatjons stated ah ove deduct-
rng a _half hour’s stral t me ga
L [n his wages, for example, ore?
alf hour or fraction thereof of
lateness, the employer must still coupt
as hours worked all the time actuall
worked by the employee In determin-
Ing tge amount of overtime compensa-
tion or the workweek.

(46 FR 7314, Jan. 23, 1901)
Lump Sum Attributed to Overtime
8778.308 The overtime mte is nn hourly

) Sectron 7(a) of the Act requires
the ent of p(vertrme comp? a-
tion o ours worked hn excess of t g
pplrca maxrmum ours standar
ﬁ a rate not less than one_and one-

f times the reqular rafe. The over-
trme rate, like the reqular rate, is a
rate per hour. Where empIoYees are
Hard on some basis other than an
ourly rate, the regular hourIy rgte IS
derjved, as previously exp'nined g
vrdran; the total com ensatron (ex ept
tatu orr excpsron) by the total
ours of work or which the payment
s made. To q uarg ag an overtrme re-
mrum under section 7 [% 3 (
t e extra ¢ m ensatio vertime
hours must (phar pursuant to a pre-
mium rate. which Is likewise a rate ‘per
hour (subject to certain statutor% ex

ptrons discussed In §8778.40

ou% 78.421).

0 qualify under sectjon 7$ )(5
the overtime rate must be g at
than the re%u ar rate, either a fixed
amount p our or a multiple of the
nonovertline rate, such as.one and
one- thrhd, one and on?h aif or two
times_tha rate Toc[r fy under sec-
H%” h o) ess, than g?eoarerd“g]nee rhatef
trmes }he %onafl rate established In
ood lke work performed
uring nonovertlrne hours. Thus, It

[l

—
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§778.309
Hta% not he less than trme and one
a t

(hd dlmnﬁ}ft J)e rg?r%raater trné q

h or “exa ub
trmeg It] ay E IWed sum ﬁ
mon y er hour'w rch Is. as an arlr]t
metical fact, at least one and one-half
ti es the nonovertline rate for exam-

I
e nongyertime rate 1S §5 per
our t e overtrgte rate may not be
ess than $7.50 hut masy e se% at a
Rrgher arbrtrary figure such as $8 per

BIER 4986 nJaﬂ f]968 ns amended nt 40

§778% 9 Frxed sum for constant amount
il overtime. k
ere an employee works a regular
frxed number ¢ h Urs In excess oq the
statutory maximum eac workweek It

diton” o b1 Chripans %ahn Tor o

overtime hours 2 sum ”k any
such. week for hrs overtrme wor
termined by multi his overtime
rate by the number of vertime hours
regularly worked.

§778.310 Fixed sum for varying amounts
ofovertime.

A premjum in the form of a lum
sum which 1s paid for woy ertorme
urrnﬁ; overtime ours without rﬁ
e number of qvertime hours
worke does not quarfy as an over-
time Premrum even hou&; h
amount of money may be equal to o
%reat%r thap the sum owed on a er
our hasis, Foy example, an a reem nt
th atgrovrdes ort e paymen flat
um of $75 to emplo eea who work on
unday does not ovide a premium
which “will

uar S an overtime pre-
mium even yah H1 mtoy%ee

strarght time rate IS $5 an ur an

the Ipo ee aways works. less than
0 hours on Sunday. Likewise, where
an agreement provides for the pay-
mentfor work on Sunday of either the
flat sum of $75 or time and one-half
the employee's reqular rate for all
hours wor ed on Sunday, whichever is
greater, the $75 guara tee payment
IS not an %vertrme remrurH n
reason for this 15 clear. It the rule

were otherwise, an emfpo yer esrnn

By 2n employee a fx
gard ss of the number of hours

ed sal ary re-

29 CFR Ch. V/ (7-1-93 Edition)

worked in excess of the applrcab’g
maximum  hours standard = cou
merely label as overtime Bay a fixed
Portron of sych salar crent to
ake. care o compen atron for tg
maxrmum num erof hours th at wou
V‘ﬁ) d. The Con, ressr nal urpose
to e ctyate a maxi our stan

?orm y placing @ pena ty udgon the per-

WOUg thus %Xcestfe\fgatoev mﬁnoer Wt rIS

reason, where extra compensation is
aid in the form of a lu sum for
ork erformed in overtime hours, It
must e rncIuded In. the rerTruIar rate
and may not ecredrted a%a nst statu-
tory ovértime compensation d

[46 FR 7314. Jan. 23. 1981]

778311 Flat rate for special job per-
3 formed In overterme houP b

(a) Flat rate is not an overtime
mium. The same reasqning aPpres
where employees arc Pard a flat rate
for g special Job. performed durrﬂg
overtime hours, wit out re%ard t?t
time actually consumed perrorm-
ance. (This situatjon should be djstin-

urshed trom "show-up” . and caII
g 5) situations ~ discussed

178.220 throu h 778.222 and from
ga ment at a rale not Iess than one

one-half times the aPIP icable rate

Preceworkers for work performed

urnt overtime hours, as drscusse in
857/8.415 through 778.421). The total
amount paid must be Included In the
reqular rate; no part of the amount
may be credited toward statutory over-
time compensation due.

b) Application of rule illustrated. It
may. be helpful to give a specific exam-
ple“illustrating the result of paying an
employee on “the basis under discus-

on
(1) An em#]loyment agreement calls
for th P ent of $5 per hour for
wor Ing the hours establrshed In
art as the basrc Work ary
or week rt provrdes or the pa en

of$ %ur for work urrng
hours outsr basic workd
wor week, urther rovi

L es

mployees orng a special tasﬂ outsr e

the hasic work ay or work wee shall

recerve G ours Jaay } the rate ot
ota

15 hour ayment
%4) gardless f the trr[r)te actual?

Wago and Hour Division, Labor

co umed in performance. The appli-
e maxrmurm hours standard lgp40
hours in a workweek

Sugéaose an emponee under such
an agreement works “the following
sched

s, 700 00
F%%% ....... srosro S WK 00
vot‘k)ay 220 100 40
S H5 F0 0 080 0
-I-b.rsspentlnthoportunnrooolspodolnok

(3) To determine the regular rate,
the ‘total compensation (extept statu-
tory exclusions) must be divided b
the” total number of hours worke
The only sums to be excluded in thrs
srtuatron arc the extra Premrumts
vided remium rate (a rate [
hour) Foyr wgrk outside the hasic wopr?(
day an workweek, which qualry or
exclusion. under sectjon 7 e)( 0T the
Act, as drscussed in §77% he $15
750 paid 0

‘r,)vard on. Mond ay

ednesday and the $30 paid on Satur

day are aid pursuant fo rates which
Iy as premium rates under sec-

g’ron YYe)(Y) of the Act The total extra

com?ensatron over the strajght trme
pay for these hours) rovrded yutmes)ef

50 should be subtracted trom the
total’ f $ 50 due the emﬁloyee
un ert Eso ment agreeme t."No

gremrum rates Is $1 50. T

partote amentortese-
cial work rfrforme on Tuesd ary galr
fies for exclusion. The remamr 215

must thus be divided by 48 h ours to
determine the re uIar rate— 5.13 (%e
hour. The em Iogee Is owed an addi-
tional one-hal thrs rate under the Act
for each of 8 overtlrAe hours worked—
The extra compensatron In the
amount of $17.50 paya ursuantf
contractrﬁremrum ra es w ich quary
as overtime premiums may be credite
toward the $22.92 owed as statutgy
overtime premiums. No part of
ment may be so credrted The em-
E n&ust zay the em oyee an addi-
S statu or overtime
pay— atotal of $297.92 for the week.

§778.312
r% %8%?68 as amended at 40

ER Fhe %
"Task" Basis of Payment
§778 312 PayJ for tank without regard to

ga) Under some empl%yment ag ree-

Bs emolo ges are accordin
ah rat wrt out regar to
the n
comp

num er. of hours consume
eting the task. Such agreements
take various forms but the ‘two mosL
usual forms are the following:

% It Is determined (sonjetimes on
the ‘basis of a time study) that an em-
Elo ee (or rouP) should complete a

ticular task rs. Upon the
c?endFtle]dlon 0? the tashouHre em&?yoyee B

WtJ wor
.though In fact he may nhave worke
more or less than 8Qouys to comEIete
the task. At the end of the wee

emplo yee entrttled t0 statutory over-
A B

ourIy”rate first
s" s0. credited and at one and
one-half times such rate for the

“hours” so credited in excess of 40.
The number of "hours" credited to the
emponee bears no necessary reIatron
t e numh %r of hours actu y

great es

yvo er or
Overti) e mag Nabe in some
casesa ter 20 hours of work: in others
rh ater 50 hours or any other
ber of hours.

(2) A similar task Is set up and 8
hours ag at the esta lished rate is
credite rthe comP etron ot the task
in 8 hours or | ess f th eemlooLyee fails
to com lete the tas ours s
Par at the %stab Ished rate for each o

he first 8 hours he actually worked.
For work In_excess ot 8 hours or after
the task IS competée whrchever
occyrs first) he is Par oné and one-

times the estaplished rate for
each such hour worked. He 1s owed
?vertrme compensation under the Act

or hours worked In the workweek [n
excess of 40 but IS, Rard his weekly
overtime compensation at the prem
um rate for the hours in excess of 40
actua ?r task” hours (or combination
thereof) for which he received ay at
the estahlished rate. "Overtime’ y
uncW this plan may be due after 2
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§778.313 29 CFR Ch. V (7-1-93 Edition) Wage and Hour Division, Labor §778.318

hours oOf work, 25 or any other number ﬁﬂnd éhe bﬁ%cuworkvreﬂ( as t40 ho%rs gvcotrkélg onuza“"ytasak" grre‘r‘tsrrrlrnet l%asrs dals t(t)rre Brrr]?t 8 hou souorfswvsrk 0 }
These egrployees rﬂe In act#ral gﬁovrdest at tﬂe assemglrn ot ama- under “se tron 7e3 %63 r . twee certar% frxed hours
fa t com ensate f thda rtatte 0 |neeecolvns(trtggﬁqs ada swo ls<semnb rrrr A ere t |sIf smtnrgée ] ree ourqy or”ongt entrst gg WoQurrsmo ew\rleveI||
ay basis, In plan
Pe/estgtshsheriJ h‘ofrr?y ra% néterXBﬁ i% In, ess than ghour% (?e ga % rate ?( ‘task" or "stint” work ma be ceari} fa(t fets evasrve pqurpose
trols the comqensanon which an ours' at the fsta ||s rate 0 uivalent to ayment J) rsuan anno ncement emgo yer t
loyee actually receives. Ther fore per 0 rand wil recerveE yat reementof one’nnd on time a no overtime work vlrrl ﬁ rm tted or
Phe established’ rate cannot be h |5 re overtrme ratT for hours “worke gece rate. The alternative methods of that overtrme wor not e com-
%ar rate. In plans Q?t esecop after the completion ?f the task. An vertime p a{ comgutatron permitted ensated unless ﬁuthorrzed In advance,
the rate rs o eratrve onl or tﬁ empIoYee works the following hours In brt, g% n g ex%larn%d ill not Imroarrt e employee’s right to
slowerem oyee exceed Hme a particular week; 415 t rough 778 429 compensation for work which he’Is ac-
t| ottedtto compfetet e task: f?rttem applicable In such nense Erl)]ranky suffered or permitted to per-
erates In a manner simfar 10 a MTwTFS s Effect of Failure To Count on Pa
Wér}f@r%ma?%ﬁ’srj S etaarla]ntge%golrllpr%cre quion Eon Certain W orking Houns Y s Agreements not o pny for cer-
suc ays as |t IS oPeratrve itisa genu- undor C7 17 0m 0 9778315 Payment Tor all hours worked in tarn nonovcrtime hours.
ate’ at Ot er times it Is not. ) 510 Ovemme%\/orkweek IS required. agree ent not.to compensate
mce e[premrum rates %at one  ATFIOR haiis $48 54% S"ﬂ 568 B q cm 0yl.es for certain nonoBertrme
In determining.the number of hours y
one-half times the esta rshed or%’ 59 for wﬁrch oveﬂr . rs. stands on no better footin
ourIy rate) are pa 21( g und er 4. 315 0 SI 5-50 00 e "l hours workegomgem??%}nzs srnce it would have t%e same effect 0
|aasrrlé or norrrqlalrsw\ovr da Wlotnrlenrs eg by an empoa/eke for(an em |° er In a ?rlnTenosmg%ntsaetrngp/-\%yge See(r)ntglntovfeorr
b). In the exam Ie » paragra
tablished AR, t of s secton the empley AL Etu %gr%%%rcvgmpevﬁgatrgnusa grgtuenteot exan ?e to pay an f? ee_Whose
?h(gesgaonot U Irfay soov ti ¢ vrveee g e un il t e sonyact total 0 u}ar rate 0 must ¢ % charf WOtr WGEkt 35 h
s/un o1 sacton 7le] g[ P for the weel TEG only _sums eath ourworkr%irn the work ee p  four for the firs %urs th 'n%
e Th mustt ot %e whrch can be excluded as overtime S iosq Ouf WO KET plicab e $°7r56 e NouIs etvr{ﬁenh and 4
| XA | Premrums from tgrs total before the hours standard. TPrr extra ensa- PRI i G oS
cuhe in ebr gua(rjr rajte and no art e uIar rate is etermrne are the tion Yor the excess hours o?ov fime of 40 would meet the veerere
them may be Credited against statu ex fa ayments or the extra work under the Act cannot be ol qurrementso t eAct Under the prin-
borr)é O\fertrme thcompen(sjatron hdue our on tPrsday and Friday mage have been 0 an employee. unl ss ples set ot in E8315 th e em-
evere\rrvﬁeirrestt?e £ Seu ny ow- ecause fwor actually I excess of 8 f thestranhttrme Lom fensation [’0 yee would have fo ga|d$
betualy controlled by hours The payment of the oUter e im o7 the nonovertime hours Under  pig,saours Worked between 39 and A0
the tabhghesdahouurl rca)tntrobecause - rales” Under the contac nis, contract (express of Impieal of ovarime ould po ety Pt acd
b fails 10 om plte tHe tas té‘i In the 8 ﬁ'ott%reW'gu‘}gttﬁggaégmtoer‘{‘ggteetgev[,e?er uglr(tjer any applicable statute has been gyertime compensation due upder the
o sed SR0E Sl nesnd [P U T 46t Unless U smpoiee b 1t pa
Durein oxcess of & hours aataal stan lard or without regard to th 8778315 A recmenta or practrcng in con- h or7eac OROuEILITS hour worke
ally - Junber of overtime hotrs warked it vit statutory requirements are ‘f$ per_hour payment purport:
VY]%Y#E(?&\ t\f)ﬁl prﬁrgrr m_rate \%(rjtrn(r)g s only the sym of $5 I excluded ineffective. gﬁ )(r)vfeorr“%\éegér)r/rne]errr]ours Is not In"fact
from thetotal. The remainin
remru undersectr n 1e)5 While i ermissible for an em
F;778 313 Computin overtfrr?f)a under d|V|3|ead” te4E$502u5rSpetP }ie&err%me Bl |f gkf) e atn(é) tployefe to aPree u'p (0 FR T30 an, 5, EL
the Act forpemp?oyees Compgn ated on tﬁ?s rate Is due Under the Act as extra ehtetrepnes gsewroarkeslf lspg‘emgd under 8778318 P{oduitrve nnd nonproductive
khnnrs compeﬂsatron for each f the 8 over- Xot that where a rate has heen ours of wor
s p examole of the operation. of aﬂ',r]ndeer ! lérsc_o%%?actTPor actua)law%rs]s agree upon as a prcablre to a artrcu (a)  Failure to payfor nonproductive
%Iy 3{2t rﬁase%‘;he ¥8e”|us%r”a5€§ the hours ma be credrted and % W t ‘h? aOf vgotr at the ?attleesfocrart] \trlrrrPee fr\)Nrorrla(aad erotmgnlagrfe)ermte etshopurr)
Stre cts 5 statutor overtime co E ] %gogoueunlée?vtlﬁe clgn?r%%tnon t0 the work shaltJ e lower merelg ecause s}pent In y uctive the worﬁ
fat |ons of payment on a task basis. the work Is performed durin thesat ours s ent In waitl g trme time
Assume the following facts: T e em- (40FR 7315, Jan. 23,1981] utory overfime hours, or urrn% spent 10 “travel on the employer's
Boyment agreement  establishes a 9778314 Special situat week In which statutor¥ overtimg Is behalf or srrgrlar nongroductrve lme
asic hourl rate of §5 per %our pro- pecial situation)) waorked. Since a lower rate cannot law- are not made compensable an
vides for ayment There mag be special situations in fully be set for overtime hours It Is ob- some cases are neither counted nor
hour for overtr e work |n eXCess of whrch the tacts demonstrate that the vious t at the partres cannot Iawtully compensated. Payment pursuant to
e basic workday or workweek) and hours for which coptract ovrTmme %gree th Tat the ‘work mg time will not such an agreement will "not comply
defmes the basic workday as 8 hours, compensation is paid to employees paid for at all. An agreement that with the “Act: such nonproductive
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§778.3"9
working hours must be counted and

pa
lb Compensatron parabI% for non-
productrve hours worked. The parties
gree to g( pensate non roduc
trv hours wor ed at a rate (at Ieast
the mini um which 3 owert a
rat g plicab e to Pro uctrve wor
suc ase, ?%ar rale Is the
weigh aveé e two rates, as
disc sse 1 115 and the employ-
ge whose maximum hours standard |s
40 hours IS owed compensation. at his
regu ar rate for all of the first 40
rs an ta rate not less th?n onr]\
n one-half times this rate or al
ours In excess of 40. 415
for the alternative method (i gut-
mg overtime pﬁ on te a

In t e absence of fa eement
setti ﬁ |teAent rate ornon %C-
tive Nours, the employee w U

owed compensation at the reqular
hourly rate set for productive work for
all‘hours uR to 40 and at a rate at least
ne and one-half trmes that rate for
ours In excess ot 40,

(C) Compensation attributable to
both productive, and ngnproductive
hours. The situation described in para-

graph (a) of this sectron IS to be distin-

uished from one in which such non
roduct 've hours arcrbropery C unte
as working trme hut eclal hourly
rate Is assrgne to such ours ecause
It 1s understood by the parties that the
other compensation received by the
%Io%ee IS intended to cover pay. for
suc ours, For example, while’it Is
not proper for an employer to agree
with his pieceworkers that the hour
spent in down-time (wailing for work
not eIpard for or will"be nerthe
P for nor.counted, it is permrssr
r the Fartres to agree thaf th edp
the employees "111 earn at prece rates
s Intended to compensate them for all
hours worked, the productive as well
as the nonproductjve hours. If this is
the a reementofthe arties, the requ-
lar rafe of the orherwr he aﬁ

rate etermrne Vi mg the tot
plecework earnrng ¥ otal hours
worked (both prodyctive and nonpro-

ductive) In the workweek.

ermined) would, of course, be due for
e?c hout worked In excess of the ap-
plicable maximum hours standard.

Extra com-
Fensatron (one-half the rate as so gle-

B AR SORREVAN | LAVAS

29 CFR Ch. V (7-1-93 Edition)

Effect of Pagng for But Not
Counting Certain Hours

778,819 Paying for but not countin
3 Iinurnwo¥ke8. g

In some contracts rovision is made
for ment or certain hours, which
con t| te wor |n time under the Act,
cou le wrt rovrsron that hese
ours will not be counted as or mg
time. Such a provision 1s a null
the hours uestion are ours
worked, they must be counted as such
In determrnrngxwheth rmor than the
licab’e maximum hours have been
orked In the workweek. If more
hours have been worked, the employee
must be paid overtime compensaHo
at not _less than one and cne-ha
trmes his regular rate for all overtime
Olll”b vrsron that certztarnthours
wi ecom ated str
time rates @ 11 ewrse | va? F(t]he
hours are actuall rs Wor ed in
excess 0 te a |ca e maximum
hours stan extra
gensatron wr e due regard ess of any
greement to the contrary.

§778.320 Hours Unit would nol lie hours
worked 1f not paid for.

In some cases an agreement provides
for compensation for hours. spent |n
certain types of activities which would
not be regarded as workrng time under
the Act It no compensation were pio-
vided, PreIrmrnary and poslliminary
actrvrtrgs and time spent In eatm%
meals between workrng hours fal
this_ category. ge agreement of the

arties t rovr e C mpensatron or
uc urs] y or may not convert
them into hours work de ending on
whether or not it appears om allthe
gertrnent facts that t arties have

reed to treat such t| e as hours
orked xcet for certain acfivity
overned b Port |-to-Portal ct
ee parag r |s sectron
ree ent o t Partres will be re
spected, |freasonabe

(a) Parties have agreed to treat time

as hours worked. Where the Bartres
have reasonablkr agreed to |ncI de.as
nours, worked |me evoted to actrvr-
ties of the tgﬁe describ e (}] -
ments for such hours will not have't e
mathematical effect of increasing or
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decreasr g the regular rate of an em-
Poyeel he hour ﬁre comEens ted at

g same rate as ot erwor Ing_hours
The requrrf ents o secéron Ea) of
the Act will be considere met
wh re overtlrme comsp g}satron at on

P]ne half times such rate rs

fort hours, S0 compensated | te
workweek which are In excess of the
st tuto%maxrmum

arties have agreg: t t to treat
er

n‘l as haurs work§e é) thn
es set forth In §770.319, where t
R yments, are made for time s ent n
n actrvrt whrc comg nsable
under con - cust om Jp ctrce Is
required e couEte hours
worked under the Act yvrrtue of Sec-
tion 4 of the PortaIt orta ct of
1947 g parts 7 this
chapter), no a ement the partres
to exclide s comg nsable. time
rlom ours worked would be vaIrd On
e g o, e s O
vl ich w
h%urs wor Sd un\ge ﬁ Kct |P nut
ﬁ ensate not become
urs worked un er the Portal-to-
Eortal Act even If made compensable
y contract, custom, or practice, the
gartres may reasonably ree that the
im ill “not . be g nted as. hours
worked, Actrvrtres of this t Pe include
eatrnrg meals between wor nrg hours.
ere It a gears from. all the perti-
nenttachst t the garues have agreed
to exclude such activities from Rours
worked, payments for sucli time will
be reqarded’ ns qualifying for exclusion
from “the reqular raté under the provi-
srons ofsec lon 7(c)(2), as explained in
P to 778.224. The payments
,orsuch ouss cannot, of course, qual-
n‘oy as overtime premiums credrtagle
ward overtime compensatron under
section 7(h) of the Act.

(40 FR 7315. Jan. 23. 1981]

Reduction in Workweek Schedule

§ 778.322

%Irven workweek by the total hours
orked In that workweek for which
such remuneration was paid, It neces-
sarily follows that If the schedule of
hours is reduced while the pay re-
mains the s.ime, the regular raté lias
been increased.

§778.322 Reducrng the fixed workweek
for which a fmiry In paid.

[f nn employee whose maximum
hours standaprr?yrs 40 hours, was hired
at a sn| arg $200 for a fixed work-
week of 4 hours his reqular rnte ng
the time of hiring was $5 per hour. If
his workweek 1S later reduced. to a
fixed workweek of 35 hours while his
saIar){tremarn same |t sthe fact

that 1t now ta es im onl ours to
earn $200, so that he ea ns hrs salar
at the average rate of ouf.
His reqular tnte thus be es 571

er holr: |t|sno on er 5an our,
vertrme Cba ue un er the Act
urs wor ed In excess of 40,
not 35 utI understan ing_of the
parties sthat t e salary of $200 now
COVers 3? hours of work and no more,
the em (%/ee would be owed $5.71 per
hour u his em %ment contract
for each hour worked between 35 a
. He would be owed not less h
one nnd one-half times $5.71 ($8
Rer hour, under the statute for eacli
our worked In excess 0 In the
workweek. In weeks In which no over-
time Is worked only the provisions of
section 6 of the Act’ requiring the paY-
ment of not less than' the applicable
minimum wage for eaclr hour worked
apply so tha t e empolyees rng t to
recerve hour s enforceable
und er %ntract However, in
overtrme weeks the Administrator has
t t\y insure t e arxment of at
east ore and one-half times the em-
ployee’s reqular rate of gag for hours
worked in excess of 40 and this over-

With No Change in Pay trme C0 ensgtrontcarrnot he hs?lg to
§778.321 _ Decrease in hours without de- Cgrkepeﬁseangﬁ' uuenﬂrleaemsplroarge unr(rjneer
creasing puy—general. the ‘statute or his employment con-
Since the r? ular rate ofgay is the tract has heen paid. Thus”If the em-
Yerage hour rate at n.em- b)vlogee works 41 hours In a arficular
Is actuall oared ang since he is owed his salary tor 35
rate is dete mrned divid mg}hrs ours—$200 5hours %ak{ at $5.71 r
totaI remuneration for emglo ent hour for the 5 hours hetween 35
(except statutory exclusions) for a 40—$28.55, and 1 hour's pay at $8
591



§778.323

for the 1 hour in excess of 40—$8.57,
orn totant $237.12 ?or the week$

(40 PR 7310. Jnn. 23. 1981

§718.323 Effect if sninry is for variable
workweek.

Th? discussion in the Prror,sectrﬁn
sets forth one result of reducing the
workweek from 40 to 35 hours. It Is
not either the necessary result or the
only possible result. As’In all cases of
em loyees hired on a salary basis, the
re uIar rate de ends In part on h
ag ent o the parties as to what

I]nten g to com ensate
In re ucrn
schedule tg

e custo rkweek
hours the {rartr s may
?ore?n t(r)rtcarran ement r n
vidi
Pay t??e salary gwh|c oklmp ?y -
ered a fixed workwee of 40 ousnow
COVers a variable workwee ug to 40
hours. If this is the ngw ad ement,
theeekesmopflo aee recelrevnest 520% ohr avgoglé
W y
30,38, or 4 II/ P rate t us varies
from week to week ut In weeks of 40
hours or over, it IS 5 per hour. (since
tpe agreement of the partrﬁs is tha
the sdlary coyers up to 40 hours an
no more) and his overtime rate, for
hours in excess of 40, thus remains
$7.50 per hour, Such a saIarP/ arrange-
ment presumfl g contemP ates that
the salary wil E ull or any
workweek of 40 hours or less. The em-
oIoPree would thus be entrtled to his
salary it he worked only 25 or 30
hours. No deductions for hours not
worked In short workweeks would he
made Far a discyssion ot the effect
% eductions on the reqular rate, see
3 178.304 to 778.307.)

%Onepﬁ) l%)Jan. 23, 1001; 40 PR 33510,

§778.324 Effect nn hourly rnte employees.

A similar situation is presented
where emplo¥ees ave been hired at
an hoyrly rate of P,ay and have cus-
tomarily ‘worked a fixed workweek
the workweek is reduced from 0
hours without regduction . in tota %/
the av rag o§u rate rst ereb
crease |n . |f the reduc-
tion I work sche uIe IS accompamed
bu a new agreement aItermﬁ he mode

compensation from an Rourly rate

ange the basrs of the em-

29 CFR Ch. V/ (7-1-93 Edition)

hasis to a trxed sala]r for varraqle
tﬁ t
escIIE%I 8323? AT

778,325 Effect on Rninry covering more
’ than40hours pny. Y !

The same reasoning ap Irfes to salar
cove(nng straI% ttrm} % ora ongar

workw ? whose m
ours, stan aP s 40 nours was

imum
nired at a fixed salary of $275 for

hours of work, he was enttI d to

Loy detins ot e |

In ex

$2g ?t r h If- trme) In addition
to hIS saIaF to statut over-
time p aIIO $75 per hour (time and
one-half) for an hours or ked |n
excesso 55, | esc uled wor-
week 1s later re uce to 50 hours, wrt
the understanding b etween the ﬁartes
that the salary will be paid as the em

Ployee noEovcrtrme %mpensatron
Qreac wor week of 55 houJs or esi
}s regular ratF In.any overtim
Hrsor ess |s eermme
vr mgg salar numbe of
hours worke to cam |t m that
tICU(iII week and addrtrog halt t|
based on that rate ue for each
hour in excess of 40. In weeks of 55
hours or more, his reqular rate re-
mains $5 per hour and he is due. In ad-
dition to "his, salary, extra compensa
tion of $2.50 for ench hour over 40 bu
55 and full time nr one-half,
or $7.50. for each hour worked i
excess of 55. If, however, the under-
stan mr%; of the pasties is fhat the
sal ahra/ ow COVErs Zit fixed workweek of
urs, his reg ar rate i1s $5.50 per
ur in all wees Thi fsumest at
when an emg ee works less than 50
hours In a particular w ek, deductions
arc made at a rate of $5.50 per hour
for the hours not worked.

[46 FR731G, Jan. 23, 1981]

778.326 Reduction regular overtime
3 wor week wtrt(hout rerﬁ?ctron of tnke-
ome pny.

The reasomng aﬁghed in the forego
rng sections. docs not, of cou}rse ap y
a situation Iin which the for
earnrn s at both straight time and
overtime arc paid to the emplogee for
the reduced "workweek. g se an
employee was hired at an hourly rate
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ﬂf $5 an hour and re7gSuIarIy w]rorked 50
ours earnmag ns total
straight fime dand overtime compensa-

tiop, art,(es ng a? ge h
reduce the work to ours with-
Oht ang/ red uctlon |n take-nome Pnaa/
rties In such. a srt ation z

a%ee &o an Incrensc |n the d]url y rat
o per ourto Gsotat or a
rwee of 45 hours (St ] reduced
SC eduIeR the emplo?{ees rarg ttrme
an overtime earning e .
he partres cannot,” however, agree

& at the emrfloyee IS to receive exagtl
285 ns tota compensatron mcudrr:%
£
|

?vertrme ay) tor aw rkwee v?rg
or example ours, unle
do ﬁs S0 ursu nt to contrac? s(oech -
Ee mitted In section e
ct a rscussedl 88 778.4 hroH%h
er cannot ot

An em -
wrse rschar ehrg sYatutory obligation

to ay overtime compensatron t0 an

mployee who docs not work the same
g hours each week Oygagungo

rxe ﬁmount urp ortmdt ver both

strarq t time vertime co Rensa-
tion Yor an "a ree number of hours

To permit such ractrce wrthou&
uards  wou

Pergu er InSISch%{d/mn clreumven
tion of the provrsronsq It?te Act which
require that an employee who works
more than 40 hours In"any workweek
be compensated, In accordance with
extt)ress congressional ntent, at a rate
not less than one and one-half times
llls regular rate of pay for the burden
of workrn% long hours. In arrange-
ments of this type, no a ditional tr-
nancraI Pres ure wodu I upon the
employer and no ad trona ensa-
tion would be due to the em loyee
under such a Ian until the workweek
exceeded 50 hours.

(46 FR 7310, Jan. 23, 19011

§778.327 Temporary or sporadic reduc-
tion in schedule.

W The Problem of reductj ? in the
week IS somewhat erent
where a tem orar reduction |s In-

volffd Reductions or t ev\}ae lod o(a

or sIow season follo 5 rujes
announced above. However, reduction
on a more tée gorary or spora IC Dasjs
presents a different problem. It is ob-
vrous that as a matter of simple arith-
metic an employer might "adopt a

§770 327

serre(s of drtferent rates for th
wor r Inver]seLP/ wrt
number of oy rtrme r? work e
such a way that1 Lhe em 3/ wou
garn no more t an his str Iﬁ) ttrme
rate no matter how man
worked. If he set the rate at 6 F
hour or all u(ror we e]s In which
employee wor e 40 ours 0r |ess, aE-
roxrmate hour for work-
eeks f afzoroxrmate
5.80 tor workwee s of 47 hours, ap-
roxim ater $5.45 for svorkweeks of 50
ours, and’so on, the employee would
aIwa[ys recerve for stral hé time and
over me at these "rates™) $0 an hour
[]egar less of thﬁ number ot oveBtrme
ours worked. This.Is an obvious %
keeping devjce designed to avoid the
ayment of overtime compensation
nd Is not in accord with the law. Sec
V/allin v Green Head Bit. £lSuppI¥
Co., 138 F. 2d 453. The regulay rate o
ag/ of, th| em Io torov?rtrmepur
05es is, obviousl t e rate lie earns in
he normal ponovertime week—In this
b per hour.

case,
he situation . rs drfterent in
de ee ut not in %nncr e w ere em
oyees who have been at n bona fide
56 rale usuaIIy working 50 hours and
aking home "$330 os” total straight
time and overtime pay for the week
are, urmg occasron Iweeks cut back
to 42 rs. employer raises
their rate to $7 65 for such” weeks so
%hat their total com ens%tron Is
t328 95 for a 42- hlr))ur VH th ues-
ion may properly be asked, whep the
return Yop (I/ hour week, w et}heyr
the $ 6 rate Is reaIIy therr reqular rate.
Are the uttrnP In 8 addjtional hours
of workt r tha extra $1.05 or_Is their
l?u ar" rate really now $7.65 an
r smce this I1s what they earn In
t e short workweek? It sctms clear
that where different rates arc paid
from week to week for the same work
nd where the drfference Isdustrfred
y no tactorothert an the number of
hours work e Le Individ ua em-
Poyee te]ong eworkst e lower
he rate—the d vrge Is evasrve and the

rate actually In the shorter or
nonovertrme week is his r ular rate
for overtime purposes in all weeks.

SKLIJGneF 71%1 Jan. 23, 1981; 46 FR 3351,
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§ 778.328

778,328, Plan f I
ST i s pemarent

In some cases Joursuant to r definite
Pl or t ) ﬂe ranent red uchoTn of
he nor al sche ue workweek from
gnt A ours 0 hours, an a ree-

rhtered to wrt
essen nrge e sh oc ca se e ex-
b cted reduction In ta e- ho w es
eem nt may rovr 0

rrsrn s rates a t ewor week s
g re uced. The varyl rates
stab rs e

recognize

such ree nt ill
nsybona fi g e weeks In
whic th
rovided t at (a

are re pectrve eratrve
na r e
dterelsnoeor et

eva e
( e aye' Jme redurre

ents of the Act;
) there Isacear
e ?riuratro 0 Workw

out the perip
even E % fluc uatrons
owee m g not be constant
warg: he various rate are
eratrve for ubstantial

the plan and do noé ey trom we
to- wEe N accordance with
num

of hours which angr gartrcular
employee orgroup happens to work
3778.329 Alternat]ng workweeks of differ-
ent fixed lengths

In some cases an. ﬁ ﬁloyee is hire
on a salary basis with the understand-
Ing that hhs weekéy sglary s rnt m'ec
to cover the fixe edule of hou.
and no more and that this fixed

e( provides for —alternating
workweeks of difterent fixed lengths.
For example, mang offices oHerate
with half staff on aturda

fived Safary &b‘&? i d“heordtn&

gunward tend n
throu

schedule of 7 h ours Z Mond aw
t]r;rt%u h Frrda and 5 hour on alte

aturd a%s The partres agree that
extra compe satron IS to be “paid 10
all hours worked in excess of the
schedule in either week at the base
ﬁte for hours hetween 35 nnd 40 |
the sho[]t week and at time and one
half s lrate for hours In excess of 40
In all weeks. Such an arrangement re-
ults In the emglo ge's workrng at two
fferent rates féa —onet [ t% frfth
the salary in s rt wor weeks a
ne- ourtrot e saarX In t
nger weeks. pro rsro sotsuch
f the non-

il
e butatf br!
liio contract arc {olfowe

29 CFR Ch. V (7-1-93 Edition)

?ertrme hours are compensated in
Il at the applicable regular rate In
each week and overtrme com ensatron

IS roperIX computed ﬂ [F
excess of at time and one th e
rate a rcab e in the partjcular work-

verMmec requirements of

e Farr La%or Standargs Act wrfl be
met. While this situation bears some
resemblance to the .one. discusse Jp
?778 321 there Is this srr%;nrfrcant di
erence; trf arrangement IS perma-
nent, the engh of the respective
workweeks and the rntes for such

wee sare fixed on a perma cnt-schcd-

le basis far In a vance an e there-

ore not subj ct to the contro ?]
?mcpo er an o not vary wit
tudtions ”h
this

Srness In an ar-

ran ement of if the emEI y-
uired u.o em nyee to wor

atur ney In a wee whrch he was

scheduled for wor g

Mon art;t ro(u Frrd he uIe

wou e P his ? ar rate’ or

urday hours In addition to

Phrzes as Bonuses

8778.ﬁ)3/0 Prizes or contest awards gener-

exclusions or on beha
employer toan empIo ee as remunera
tion for employment- HSt he rncu ded
In the regua rate, whether paid in
the form of cash or otherwrse Prizes
are therefore Included in the regular
rate If they are pard to an employ e as
remuneration for loyment.
therefore It s asserted t ra a partrchu
ar prrze rts nott to tebrncHded rnﬂt]

r rate, It must be shown either
tﬁ% Eh prize was not aard to the em-

loyee for employment,.or that It
R tya th?ng onfpva ue which rts part o|?

8778.3031 Awards for pcrforinnnco on the

All comﬁensétr exceBt st tutor%

Where a [brrze IS a warded tor the

8ua|rt% antity or efficiency ot work
one he empoa/ee durrn? his cus-
tomnry workrn urs aL his. normal

nssig ned tasks (whether on the em-
glo\yers premises qr eIsewhereL it s

iousl ;ﬁa'd as addrtrﬁnal remlnera-
tion for employment. Thus prizes paid
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ar coopera&ron cou tes ettrcdenc
ighest F uct ron "attendanc
etqua fwork, re(atéest number
overtrme ours wor ec ahre
art of the regular rate of
rize Is paid 1N cash, the amountga
ust be allocated (for the metho
allocation . see over the
eriod during which it w s earned 1o
etermrne the resuItanf ncrease |
the averag our¥] rate for each wee
of the pefiod e prize is merchan-
dise, the cost to the employer Is the
Bum which muyst be allocated. Where
the prize 15 either cash or merch an
dise, with the chorce e t the m;o%
ee, the amount to be a ocat]e t e
amount (or the cost) of the actual
prize he accepts.

0778.35' Awards for activities not nor-
mally part of employee’s job.

(l Where the prize is awarded for
ities o tsr]de he customarz \g h
g em na t

% ourso
s e o1 his custom utres 0r away

the e B premises, the
questron of whet ert e compensation
IS remuneration for employment will
depend on such factors 0s the amount

of time, If any, s ent the employee
g/ reyatron RtB -

n comRetrn

tween the ¢ ntest activities and t e

usual work of the employee whethe
tron rnvo ves work Osruglnw

the comep
erorm d yot erem olyees
oyee Is spe-

goyers whether an erﬁ

rtrcaIIy ur%ed to partrcr ate or led'to
helieve  that he will not merit promo-
tion or advancement unless lie partici-

B of example rize paid
frl bv ?Ik erformed1 rﬁ) btaFnrngDrnew
business for an emP oyer would e re-
garded as remuneration for employ-
ment. Although the duties of the em-
mo ees whonﬁ)artrcrpate in the contest
tnormal yencompass this t P

[t 1s work of a Kind norm nI1y
salesmen for therr en-

Io ers, and the trmes ent bht g em-
ee In comg trnﬁ I suc verr e
ether successtu g 0r not) -

rng time and must b counte as such
In determrnrng overtime compensation
due under the Act. OJ‘ the other hand
a prize or bonus par to an employee
wh* ale is made by the company's
sale., xcscntative to'a person whom

of wor
erformed b

§ 778.333

he recommended as a rgoo(d sales pros
ectwou noth ere as comP
ation for services I rn fact the prize-
winner performed no work in securrng
the name of the sales prosPect an
spent no trme on the mutter for the
company Inany way.

0778333 Suggestion system nwnrtls.

The d(uestrog has bee rarsed wheth-
er awards made to emé)o yees for sug
gesttrons |submrtted lun er ndsu estron
system plan arc to be_regarded as par
y th rpe ular rate. Thegre iS no rPard
and fast ruIe on thrs ornbas the t rm
sug estion system” has rfen use

be a va[)ret of wde (jferrr\r,\?
e state

ans [t ma nera
[zes ursuant to a

ver, that
bona frdes g?estr n sy tem plan may
Pe excluded from the reqular rr\ate at

east In situations where 1t is the fact

1a2 The amount of the prize has no
rela Hto the earnrnd %f the emp Io%/
ge at but is rat 0
the value to the compan
gestion which is submitted;

(b} The prize represents a bona fide
award for a su%gaes ron which is the
result of addrtro fiort or rngenurty
unrelated to and outside the s ?e 0
the usual and customarg dutres 0 any
employee of the class eligible to
ticipafe and the prize is not used as a
substitute for wages; and

Fc) No employee Is required qr spe
Ci rcall¥ %ed to artrcrpate in he
suggestion stem lan or led to be-
lieVé that he will not merit promotron
or.advancement (or retention of his
%rrsgrnagnrob) unless he submits sugges-
r

(td[%The Invitation to emPonees to
submit su estrons Is general In"nature
and no s ecrfr srg#nment Is.outlined
to employees (either as rndrvrduas or
as a group) to work on or develop: and

“ There is no time limit, durin

h suggestions must be submitted’

> The employer has, prior to the
su mrssron of the suggestion by an
employee, no notice ?r knowledge. of
the fact that an_employee is workrng
on the preparation of a suggestio
under circumstances rndrcatrng thaJ
the company approved the task an

o tﬁe sug-
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§ 778.400

the schedule of work undertaken by
the employee.

Subpart E—Exceptions From the
Regular Rate Principles

Computing Overtime Pay on an
"Established" R ate

778.400 The provisions of section 7(g)(3
3 ott?reAct.p Vi on 7(9)6)

Section 7(e)(3) of the Act provides
the followInE exception from the pro-
vrsronsofsectron &S

employer sha I e deemed to have
sybse ron y cmploylnn a
em oee or In exces f1
um wor wee a to such em-
oyee under such su ctronr pursua tto
N agree ent or nders an r

arnv
mmmmdw“edh
amount ar e 0y ee or
number ours wo him In su
wor week Jn cess of the maximum work-
suc s&?spec(t?one to such employee under

uch a reemg t or, understanding as t
asic rate to be used In computing ove m
compensatron the un eh rovided
he Tate sp estab ﬁ ed shal bea thorrze
y regulation t e ecretar apor ns
Hsu stantiall [i p]ra t e aver-
earnrn soft tho yee, exclu-
s eo oV rtrme emiums, (par Icular
pv 2 rep ese tatlye perio trme
)| teem ees verae fo
earnrn orth eek exclu eo Ha -
ent escrr e aragra t ro
su ectrp are n t
nrmu ourly rate re urred aIpJJ rca
N n‘ exurg ogrrertr ecom jgrnmg
gta{)dpdhonalgay urrgdl to eIncEf ed In
computing t ular rate.
1778401 Regulations issued under section
7(9)(3)
g]ulatrons issued pursuant to sec-
tion (g%( ) of the Act are published
as Part 548 of this chapter. Payments

made In conformance with these regu-
latjons satisfy the overtime pay Te-
quirements of the Act.

o RS e i 0

29 CFR Ch. V (7-1-93 Edition)

Guaranteed Compensation W hich
Includes Overtime Pay

7184112 The statutory exception provided
3 by secTon Yfﬂ ll oA " P
oﬁectron 7(f) of the Act provrdes the

f owrng e ceptyon from™ the provi-
e deem d to have

sions of Section 7
N oyer sha
vro ter? gH]secytron i yneng c(e) gqamy

oyee
a um wor wee pp rc)apﬂe to, su

yee ur\der (subsectr

vrdug?

ment ma en ) T?FUE ?COnk:‘

fﬂﬂﬁ erI'C s 0 em

rve ba

e con rac

h may

¥atron at no s o}ne andj o
Imes sych or aI|
€XCess 0f such maxim n

um@u%mmwmmﬁ

§770. 403 Constant pay tor varying work-
weeks includin over me is not permit-
ted except ns sgecrtre In section’/ rS”

Section 7(f) is the only provrsron of
the Act which al pws an employer to
ay the same total compensation each
gek to an employee who works over-
time and whose hours of work var
from week to week. (See in_this con-

nection the discussion_ In 8§ 778,207

778321 770.329, and 770.30 78315)
Unless the pay arrangetrants In a
ticular srt ation et the re rre
ments of section 7r 2ease36t forth,

v

the compensation g X e
poyee ynder a guarantee p y plan is
ncluded i his regular rate”and no
art_of such 9uaranteed pa(y ma(y
redited towad overtime compeénsa
tion due und er the Act Section 7(t) s
an exemptron rom the overtrme M)r
slons o teActN oyer will
exempt from the ut o com utrn
overtrme compensatio or an e
eeounder section 7(a) unless the e

ge I8 u suant to a Ian
which actu%?l mpeets all the re Brre
ments of thé exemption. These re-

urrements will be discussed separate-
In the ensuing sections.
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§778.404 Purposes of exemption.

The exceptjon to the requiremen
[ ctronCYtPI{ provided by gectfon?(‘ti

esigned p rovige
means wheresy em”p er_of an
emp Io ee whose utres ecessitate Ir-

re uar hours o an w osg tota
esI co\ﬁ ‘f soeyonan our
rat asrs gcessity var
widely from week to week, ma uar-
antee the payment, week-In, -0Uf,
or‘ at leasta ,xed amount based n his
gular ourly rate. Section 7(f) war,
p [pose and enacted in 1949 with the
tated purpose% giving expre; sstatu
tory validity, su LJect tp prescribed
Itations, to, a Judicial "glass on tne
Act" which an exception to the
usuaI rale as to the actual re uIar rate-
g been recqgnized by a clo ely divid-
e Su(preme Court 0s permissiple wit
[p t to em ymept In such situa-
g sunderso -called "Belo" contracts
£C McComb V. Utica Knittin 164
F. 24 670, rehearing denied ?4F 20
g?g C.A. 2] Walling v. A 1. Bclo Co.,
16 U.S. 64; Wallrng v HaIIrburton

g e izsos Yo% Arieh
ig g3, g 3 acontractagrds
to the em oneet e security of a requ-
Iar weekI ncome and henefits the
a¥><4 ? ga him to anticl-
E cantro dvance at least
ome art ofhrs orcosts

tee plan also proviaes a means
of | rmrtr govertrme omputatjon costs
so that wide leeway Is provrded for
working employees ‘overtime without
Increasing the ‘cost to the employer,
which he WouId otherwrse rncur under
the Act for work rnl? employ ees In
ﬁxcess of thg statutory rhm
ours standar Recognrzrn the
Inherent advantages™ and rsa van-
tages of gu%ranteed wage plans, whe]n

viewed In" this |ght C nt[;ress soug

to strike a aance ween tem
which would, on the one provide
ateasrble met od of %uaranteerng (y

to employees who neéd
tron vJchout on the other and nul r

y\rnt}xt e overtime requrrements

cf h] provisions of section 7(1)
set torth the condrtrons un er whic

in the vrew of Cp]ngress his may be
done. Plans which do not meet these
conditions .were not t t to pro-
vide sufficient advantage to the ‘em-

guaran-

§ 778.405

loyce to justify Congress In relievin
%my?p e)rslo? h)e ver(tlrme Irabr?rty sec-
r

8778.405 Wimt types of employees are af-
fected.

The t (pe of employment agreement
permittéd under section, /(f] can be
made only with (or by his representa-
tives on Behalf oj) an employee whose
"duties  ** ¥ necessrta irregular
hourts of v(\jrork tIt Is clear that no con
ract made with n ee who
works a regu arly schedurpe \krorkweek
?r whose schedule Inyplves a]ternatr g
ixed workweeks_ will _quality ynder
this subsection. Even if an emlp ee
oes In fact work a variable wor w{
the question must still asked
whether his_duties necessrtate Irreguy-
lar hours of work. The_ subsection Is
not designed to apply in a situation
where the hours of ‘work vary from
week to week at the discretion” of the
emponer or the emp 0 ee nor to asrt
uatron where t ee o ee work s an
irreqular number o rs according
to a predetermined schedule The
nature of the em Io ee’s duties must
be such that nel he nor his, em-
y]er can either contro or anticipate
wrt degree of certainty = the
number f hotrs he must work from
week to week. Furthermore, for the
reasons set forth in §778,406, his
duties must necessitate significant
variations In weekly hours 0f work
both below_and above the statutory
weekly limit on nonovertime hours.
Some “examples of the types of em-
ployeep whose duties maw necessitate
rregu ar hours of work would be out-
side”b yjers on-call servrcemen Insur-
ance adjusters, newspaper reporters
and otographers ropmen, script
girls and others engaged In similar
work In the motjon piCture Industry,
firefighters, troubleshooters and the
like. “There are some emponees In
these groups whose hours of work are
cor]drtro ed by tactors bey rhd the con
trol of their employer or themselves.
Howevey, the mere’ fact th at an em-
onee IS engag ed in one of the Jobs
listed, for Example, does not mean
that his duties necessitate irreqular
hous It is always a question of fact
whether the particular employee’s

597



§ 778.406

ours. Many employees n
e ma |nfy XIP ice ¢
ees Ot ord |n r| quar
0 ce empo yees wh S i€
COU$ *0 WOTk variah OUI'S

rpexecutrv whose houm w rke
re uar and uppredictable might also
eIIed h e nature “of her
utre work variable and unpredict-
able ours This would] not ofr| |narr;X

ﬁutrﬁs do Ohddo not necessrtate ”Irrs?ed'

be true of a steno ratf er or file cler

nor would an employee vrio on

rarely or in emergencies is called u

to work outsrde a re%ular sche uIe
qualify for tills exemption

ST78.406 . Nonoverlime hours us well ns
overtime hours must he irreqular 1f
section 7(f) Is to apply.

Any employment in which the e
g eyesnhIo V ?uctuate onq thne
ver(trme rang o e the axrmum
Yvaee g scrl by the statgte
acks the rreg arrt of hours
which é)eme ourt found the
s0- caIIe BcI contrﬁcts appropriate
and so fails }o meeht e requirements
of section 7{1) which were designed to
validate, subject to express, st tutor
limitations, contracts of a Irke

tuatrons t|| type consi redh
Court ‘see %p i ot‘hrn |
the Ie Islative history of section

(rrness any_ intent to suspend the
application of the eneraI
overtrme piovisions of section tag
situations where the weekly hour
an emplotéee fluctuate onIy hen over
time_ work In exces] of the prescnbed
maximum wee ours 1s performed.
Section 7(a) was s%ecrtrcally desrgned
to deal With suc situation ?/
making such reqular resort to ove
time more costly"to the employer and
thus p[]ovrdrn an Inducement to
spread t ewor rather than to Impose
addrtrona overtime work on employ-
ees regu arly employe dforawork eek
of th emaxr um st tuto%y e gth The
security of a reqular week ncome
which t e Supréme Court vrewed as
an Imgortant feature of the "Belo”
wage plan militating agarnst a holding
that the contracts were invalid under
the Act is, of course, already provided
to employees who reqularly work at

L 'n”née'r?n%tte%z’haﬁy" of'a

29 CFR Ch. V (7-1-93 EdUion)

least tire maximum number of hours
Eermrtted wrthout overtime, pay under
ection 7(a). Their situation”is not
ees whose duties cause their w
hours to fluctuate in such a way th at
some workweeks are short and others
long and they canpnot, without some
guarantee, know In advance whether
in a particular workweek they will be
entitled to pay for the reqular number

of hours of ndnovcrtime work contem-
plated by section 7(a). It is such em-
ployees Whose duties necessitate "ir-

regular hours" within the meanrng of
section 7(f) and whose “"security 0f a
regular weekh( Income” can be assured
by a guarantee under that section
which “will serve  to increase their
hourly earnings in short workweeks
under the statutory maximum hours,
It is this benefit to the e J)onee that
the Sugreme Court vrewe In effect,
as a quid pro quo which could serve to
balance a relaxation of the statutory
requirement, agphcable in other cases
that any overtime work should cost
the employer 50 percent more _per
hour. [n"the enactment of section Yff
as In the enactment of section 7(h) (1)
and (2), the benefits that might |nure
to emplokéees from a balancing of long
workweeks against short workweeks
under prescribed safequards. would
seem to be the reason most likely to

have influenced the legislators to pro-

vide express  exemptions from the

strict application of section 7(a). Con-

sequently, where the fluctuations. in
an employee's hours of work resulting
from his dutjes involve only overtime

hours worked in excess of the statuto-

ry maximum hours, the hours ar¢ not
"Irre uIar within the
tion 2 and a p agment plan lacking
this factor does no

emption. (See_ Goldberg V. Winn-Dixie
Stores (S.D. Fla.), 15 WH Cases 641;
Wirlz V. Mrdland Frnance Co. (N.D.
Ga.), 16 WH Cases 14i, Tragc~V
Plastics Mfg. Co. (S.D.N.Y3), 13 WH
Cases 621 McComb V. Utica Knitting
Co., 164 F. 2d 670 ForernotDarrresv
Wirlz, 381°F. 2d 653 (C.A 7)
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purport of sec-
qualify for the ex-
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8778.407 Tho niturc of (he section 7(f)

2 b h FHE”r‘n“ i u”tacdgn'i?zk‘crg”a:ﬁ 8
suant t? a” d reemen S

result o h(?ar arnrngt%%nngt

resentatrves o
e a onesided . affar termrnable only
exa matroq of the emplo ers
osyee must not only

awa[] (o t have agreg to t e
met 0 compensatron advance of

ciforming the work.. Collective bar
arnmg ) reements f]n gneral are
orma ag ments which ave r]
re uc 0 writin g ut nn h‘ vid ua
P ment contﬂ rrha e cither
ora written. While there tsno[]
qurrement N section 2] t the
agreement or contract be'in writing, it
IS certarnly desrra le fo reduce the
g emth to wri rnIg ﬁrnce a contrac
of this ¢ aracter |s ather comp |cate
and roo hoth of rhs eﬁrstence and of
its P}range wit
g lreme ts of the sectjon mrft he diffi
tls not in written r
ermore the, contract mustb "hopa
fide. hrs implies oth the

ma |n the ¢ ntract and the settle-
rnetrrr]t Its terms were done In good
al

9778408 The specified regular mte.

To qualify upder sectiop 7% thecent

a
g tract must specrfy ‘a regular
ﬁ pa of not Iesst an the ‘minim
our rate provided In subsection (a
(b of section G (whichever may b

not to
derstand . the nature of
ment |t is ImPortant to consr er the
pasthrstorr{ th |s type of agreement
l)n the courﬁ the two case
efore it, t e S reme Court foun
that the relatio shrp between the
rate specified 'in the contract
t e amo nt uaranteed was such
that the thh IE subst nthl
orfion 0 e wor weeks 0 tg
erjod examined by the court worke
ufficient hours to earn in excess of
the guaranteed amount and In those
workweeks was paid at the sBecrhed
hourly rate for the first 40 hours and
at time and one-half such rate for
hours in excess of 40 ( Walling v. A. If.

the various r -
Fu -

at’Pb'Ca% e s r¥¥°tﬂrs ret’o”v'%tondrs'
treated as surp US& e. Toun-
(? I% re uire-

§ 778.408

BeloVC|(_)|m any t316 U.S. 62?1 C?nd Wall-
In alliburton men
Cgm ar}y ?Li ?ﬁv\f’eh fectta
sect n f re urest af a contract, to
ug oyee for exem tron
ersectron? stspe F X
ar rate,” Indrcatest at til rrterron
hese two cafes Is still Important.
The regular rate of s ecified
t e contract mny not e ess than
e applicable mlr]nr um rate. There Is
re urrement ever, that the reg-
ar rate s ecrred e equa tPt e reg-
ar rate t Whrc the employee was
tormerl ged before the contraLct

wasent re he sRecr ed reg ar
rate may be an amou ( t least the

licable mini vy]age which
gg ties agree t an h'can reason-
rtl e pected to be operative In
%%ntrolrng t e employee's compensa-
(cg The rate specified In the contract
must also he a "regular’ rate Whrch |s
Pneratrve in determrnrn the to a
ount of the emplo ee? com %a-
tron uppose, for ex m
com en a&ron of an emplo ee s nor-
mally made up.in part u ar g]o-
nuses. commissjons, or t
Hast he has geen empoyed at an
ourly rate of $5 per hour’in addition

OCC_(Z

O:

S
=

to . which he hgs recerved a cost of
living bonus ot 7awee an B
ommrssron on sales whic -

g per week. It 1S now prop ose
to em onhrm underaguarantee p@g
contract which specities a rate of

er hour and ﬂuarantees $200 per

ut he wi contrnue to recelve

hrs cost-of- Irvrn(g onus and commis-
srons |n addrtrg to the uara?teed
g onuses and commissions of this
¥ge are, of course Included In the
ular rate as defined in sectign
1t is also am)arent that the $5

rat specified n contract Is not a

reg ularrate’ under the requirements
ection 7(f) since It ne'er controls
etermrnest fotal compensation
he receives. For t |s reason, It IS not
possible to enter |nto a uaranteed pa
%r ement . of type permitte
under sectron 7f wrt an employee
whose regu ar w ek t/ earnings ‘are
made up Tn part he pay ment of
regular bonu]ses and commrssrons of
IS Is so because even In
weeks |n which the employee works
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§ 778.409

%uffrorent hou]rs to exceed, a(li Hls
our rate, the sum_guarantee
total compensatron rs contro lled b 'g

the bonus apd the ﬂmount of comm

R e a0 Well as DY e MOUTY  quatenty must be 2 Weelly uarepty
: u r ,

ratd] In order to gualify as a re%!“aforgbrweekYy pay (whr)ch woud alow

29 CFR Ch. V (7-1-93 Edition)

[46 PR 7317, Jan. 23, 1981)

9778410 The guurnnty under section 7(0.
(a) The statute provrdes that the

under section 7(f) the rate averaging wage$ over more than one
in the contract {0 etherlwrth e otk ee )do%s not qualify under this
guatrﬁntee m|USt ¢ the actu measure - paragraph. Obviously guarantees for
¢ re%u ar wages which the em- perjods ‘less than a workweek do not

oyee rectives However, the payment ¢ afify. Whatever sum Is guaranteed
§heZXtuaafaOnTeeednSgtrrlroonunotver a r\jNgbove st e paid In full In all \9vorkweeks
g however short In which the employee

extra premiums.for work on hoIr ays
[ crpextraort?rnarry excessive w r perolrms any amount, tOfth%rk for the
uch. as fcr work In excess of 16 empoyer eamount ot the

S
Eecutrve hours In a day,

rfor wor In not he subject to proration or
excess of 6 consecutive a¥ of work) d%(mCY'O” i Short eeks. ¥
ear-end bonuses and mrar ag/ he contract must provide a
ents whrch are not regularly paid ds guarant of pay. The amount must be
art of loyee’s usual W Specified. A mere ?uarant% to provrde
hl not Inva?? te’a contract w éhc% work for a particufar number of hours
otherwise qualifies under section 7 fs does not qualify under this sectron

The pay guaranteed must be "for
not more th?n 60 hours hased on the
rate so specified.”

877841 ertrr/ -hour limit on pny giuimn-

AR %

§778.409 Proviaion for overtime pny.
The section 7&% contract must

%8 111068 as amended at 46

e L s 1o amount of ety g gusn
re%ular rate for all hours woFr)ked in teed ft]’emt exceed compensatron

extess o t e ap icable maximum due at the specified reqular rate for
hours stan Er ‘the particular the applicable maximuni hours stand-
vorkweek 1 excessive hgurs not ard and at the specified overtime rate
merely those covered by the guaran- for the additional hours, not to exceed

tee, u?t be comPensat d at one and a total of 60 hours. Thus, if the maxi-
one-half times (of a hrgher multipl mum hours standard is 40 hours and
of the sRecrfre g rate the specrfred regular rate is $5 an hour
trz1ct which guar ntg % t eweeky1guaranty cannot be greater
salary of $169 ecrh arate of ? than $350. This docs not mean that an
er nour, and rOVIF that not ess emploa/ee em oyed pursuant to a
han one and 0ﬂe fa trmes such rate  guara teed pay ‘contract under this
?gal 0”\}/& ours SV%rLrSdUPnoot %ectronlmay not vluorlkt more than 6|0
ours In any wee means merely
uaIrf under this section. The con-
gract ym(ust pr%VIFe for pa that pay In”an amount sufficient to
time and one- or mort))

eonrt ;ﬁ} compensate for a greater number of
hours in excess of the applicable maxi- hours cannot be covered by the guar-

mum hours standard.n'any workweek. anteced pay. If he works In excess of
A contract may grovrde 3 specific over- hO hourskhg must be gfaerd for teach
trm? rate qreater thap ore and one- hour worked in excess overtime

compensation as provided in the con-
trm%se tems ecr re r%tees L%\ﬁ)éaema tracto rn addrtronp to the guaranteed

gﬁecr ic overtrme rate It must provide amount,

that such rate will be paid ror all 40 PR 7317, Jan. 23. 1981]
nours worked In excess of the applica-
ble maximum hours standard.
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§778.112 KcIHtIonérh ”p t een amount
gunrnntce no ours employ-
e may be expected to work.

i e Qs B gy
tract mag gnuarante gagerotroa lesser

number urs racon-
ract to u || ona fide contract
or nn, e ee w ose duties ecessr
tate rrre ous 0 wor
number our or which ?
uarantee must ara reasona re-
atron to the Bum er of hours the em-
to work. A

op{ee ma¥ e exIpecte
u ran\t&/ ajy hours to an em-
0y ee uties necessrtate rrre%u
r Burs o k w ich can reas
ah Xp ecte ran ) no rga
E ? ours wou H ualify as a
na fide contract under this séction,
The rate specified.in. such a gontract
would be wholly fictjtious and there-
fore would not be a re ulﬁr rate” . as
discussed above. (P arties
enter into a guar ntee (Pa contract,
therefore, e ermrne as
fara ossrbl he ran hours the
empo ee Is like)y tow rk In decrdrn
amount of” the quaranty t|
houId not choose 2 %uarant y of pa
to cover the maxrm m number
hours which the employee will b
rIk ly to work at an¥ trm hut shouId
ﬁ er select a figure low enough s
that [t may reasonably he expecte
that the rate will be op ratrve I asr
nificant number of " workweeks.
hoth Walling V. A. H. Bclo Co., 31b
U.S. 024 an Walllng V. Halllburton
(ﬁrl Well Cementing Co,, 17
the court found that the empblo}/ees
actually exceed the numbe
ur 60 and 84 respectrvely} o
IC was guaranteed onfair
trequent ccasions so that the hourl
rate stipulated In the contract in eac
case was often 0 eratrve and did actu-
%I control t e rloensatron recerved
the employ ee% caﬁ,esw here the
g arantee er of hours has pot
?en excee e n a signif 'f nt numper
o workwee S, thrs fﬂctwrl e weighed
In the |ght of all the other facts and
crrcumst
ment before reaching a conclusion as
to Its effect on the validity of the
arran ement ?/ ﬁeno IC revie
the actua operation of  the contract
the employer can determrne whether a

nces pertinent to the agree-

8778.414
sti ulgtgd c ntract rate reasonabl
F pnrt cs to he ooer trY(e
nasl nrtrcant number of workweeks

s actual g s0 operative or whether ad-
jJustments In tnhe contract arc neces-
sary to ensure such an operative rate.

8778.413. Gunrr.nly muni be bused on rates
specified In contract.

The guaranty of puy must be "based
on t egrate sols e%r err]]" In the con-
tract |f the con ract specifies a requ-
Iar rateé) $5 and an overtrme rte of
1.50 an guaranteesg ?/ or 50 ours
40 ot res ”t”é'mn%“ nht o stan aarrantIS
u

must He $275 rt rs toqb tbase ont
rates osgecrfre aranty $290
,n suc éuatron waould not; o] vr us-
ased on the rates specified in

te contrac Moreover, ? tract
which Y]r ?varretg erent
rates fors ift differentials, arduous or
hazardous wor stand-by time,. piece-

ﬁte incentive hanuses, c mmrssr ns or
felrke in addition toasgecr led reg
ar rate and a s ecr led overtime rate
with a Huarant g}/ of, say, $290
from all sources would not qualif
un ert is se%tron since the guarant
In such a case is not ased 0

the rgoular and overtime rates speci-
fied In'the contract.

[46 PR 7318, Jan. 23, 1981)

8778414 “APprovaI" of contracts under
section 7(f)

(ag There Is no requirement that a
contract, to 9ua|n‘y under section 7(f
must ue approved by the Secretary of
Labor or the Administrator. The ques-
tion of whether a contract which ‘pur-
ports. to qualify an_employee for ex-
emption under section 7(f) meets the
re urrements Is a matter for determi-
nation_ by th e courts Thrs determrna
tion wr na cases depend notmereLP/
on the worg rn? of the contract hut
upon the actua practrce of th% arties
thereunder. |t will turn on } ques-
tron of whe1Iher the duties of the em-
ﬁa/ee In fact necessitate Irregu
nether the rnte specified In
the onHact Is a "reqular rateJ —that
sw ether It was de %ned {0 eactu
aoy oéperatrve In determining the em-
s compensation—whéther the
contract was entered Into 1In good
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§778.415 29 CFR Ch. V (7-1-93 Edition) ~ ,Wago and Hour Division, Labor §7178.419

faith, whether the guaranty of pa thereof Thrs rovrsron Isnot designed hours. No addrtronal overtrme a WIII

In %act hased ont egre uw P trle ComputrlncgaOvertrmhePa |r§)en B'FewRSrtﬁ to exclude any eg rP e H? oyees be due under the Act provid gy

trme rates s Recrre In the contract gorme in Oveftime Hours rom the overtrm he efrtso the "Act. th eneraI condrtrons drscusse In

While ‘the dmrnrstrator does have Fecs 1(9) (1) ana (23 ntep ?] ¢ provision IS merelx 87 7 [ are met and:

the authority to Issue an advisor . tos E) E e method of computatio 1 The piece rate Is a bona fide rate:

o Inion as to ‘whether.or n taga{/J - 8718415 The statutory provisions. thted ns rl0¥q th eofrescuebrgtan}/laﬁh the 2 The overtrtmeI hours for whrch
rre Sec&rons? g) (1) and (2) of the Act SOme amoun ? the qvertjme rate Is Eectroﬂualy 3

ement accords with t
i) he can doso only

0 sectron7
If?t has knowledge of these facts. tion. G), or (7);

¢
As a quide to employers. It mn |0 er s edeem d.to have 3) The number of overtime hours
be( h)re]lprf]ulhto descrrbe A e srtuatron Yyi %0 R 'O”BW E |n ) cg S'” an 8778417 General requirements of Reclion ¢ hvhrch such overtjme re}cjemrgge ol%

In which the mnking of a guaranteed ’ 7(0), ald equals or exceeds t
snlarYOcontract wou?d be approprrate Etoyeelurh]d\evroguvcvr?%uﬁge%'foarr \? Ou%{faﬁ‘f'% The toIIowrng general re urrements Rours worked In excess of the applica-

overtime compensa- ?v rtime hours under

set forth the terms of a con- rcement of understanding’ arniv must be met I €very ense bef ore th 9 ble maximum hours standard for the
tract which (Yvoul%c(?m\ﬁl rhthe i e loyer Inn% Toyee overtime " computation. . auth orized  particular workweek; and
cumstances descri h the provi- %

emplo
cumstances desg ore peg rma - wojk, yﬁ under section Y(éJ Slor 2) may be uti- (AtThe compensatrontpard f(%r the
Aokt hours worked By i I su a) First, in order to Insure that the ~ yEfUME fOUTS east equal to
Example: AD | teIs %mcplo e gs.an  WOrKWEek In Fices otthe faxmum vrrr]o%r nethod ot coomdpeutrtno% osrrjeﬁtrtmgtrtjaz at Onfnf‘n”lg one- hrjfetrmes the a tftr%
{”SWE‘H ealr%c’s vsrs O pjecanse O(f SUC% 3&0 Iie 10 Such empioyee uno germrtted In"this section will not | num o thours Wworked in excess 0,

a circumstances be seized u -

gs i r%rtnesrrecmonv(ﬁeyréren(cecrﬁr%?np]e ovélrg ) erahtgscagecor%nlntem 0 ggeer J)Joyneo(t e%’l'ce for avoiding paymen Or} tﬁte t g applicable maximum hours stand
Fth% AL 0 pergrvmve@ rglt?rss r(ig ?ﬁaacre ateea cabﬁe f0t am & WO rrtgrndrlnérnrne\rr]vta?neugu%gorgetacrhah%%rplt Ve' (b) The piece rate will be regarded as

g a}r%v%rrermr 1S |3 e }g e# dﬁlgﬂ ‘in Pona fide 1f rt Is the rate actuw ﬁ

10 the

ng}]O tc {0

pay permitted_in this section will not SHC ibce [ate or rates must meet aH

ours Eformed during Ronovertime hours ee’ average hourly eanings for the

?ortﬁ ot it 43 o Freato O 2 IrFr)th f ng | rformin b g(e?XCUSI Fwhich i tn 5 | O%r\tl\'l”%re s and i 'tu'rsl’ns fctnt
Gy h etqﬁe orkieels e opﬁjﬁ R tor mp ree rsned% 0 vrfo P(}/ H%h%‘h (r] AR eurfrayrﬂe'cargs Sclfed  yield at least the minmum wage per
ot CormicaRered e fi ours i ﬁ C LS eV Degl epa than the i, This equiement 0c) .2 pieceworker works.at tw
(A §5 CO’H (es, ”0 less an ures that the emplo er cannot pay | for

ar re a%redeu non 1 re u rra one an onc imés suc o( e rates nimym A ; rateswrt% e kin s of work for w rch drf

raef 10 provide ? IC the some Wwork when per- m ent tral ttrmeprece rates have een

[oyee e securr ra reqular Wee %)rPn 3 urrng nofovertime hours: V'EW to of setérngupart of the compen- esta ||shge ag reement he |
ne at les. furthr dgree to €1 sation earne ring the overtime 551403510, 40 not | JSgEEmen, o
n o a co ich hours against the mrnrmum wage due P
uar I\p’ PDF a0l 1 Max i for the workweek. one- halfwhrcheverstrar ht time piece
ourssan aozéy] uarar[ 3y {bs econd, in order to insure that rate '3 applicable to the wor Ber-
Oor Wor Wee Some\:ﬁ Of Computmg Over“me OI'me Urmg the Over“me hO IS
[
t

ursé 5 querade Weeld and would be e ”ée? qga ReeR Auag urlg the " metho

g6k e cu e o
SqN & Clr ces describ gribed |n paragra thr the tests set forth In this section an
Ee foflowing R appropri- T of sUpsechn t[,)) A rP gtR % % rrtnsgﬁt 0 %rrrocugtrvg\r/rért%eavcoor%ptehne the general tests set forth In §770.417
LT y ety agres to e nrmu&n ur raer e b aopijcat i satron due of oPer sums paid to'em- [n order to safisfy the overtime_re-
o Be ggn ererffus geegtgemp pio ke ued nnd eco e loyees. Such s bonuses which are 9urrements of the” Act under section
T9)02).
ﬁ l{rIX rale rg Xn 5 Der four 10 1 con%)dﬁéirlhon sy re&urrﬁl o e Incl edn]n att of ttrhetre tuar e, the section re- 7(9)(
e P$ e raIl oursﬁtexces pig %Heﬁnus? o5 id D r(r:noemcrl)]rtréper;%%- 8778.419 Hourly workers employed at two
rt)%qt %nwpewr?vrrgwr%ec%rve b guva\tlreaen & 871841fi Purpose of provisions. Pal ondothebr ?olr | doyfdald monaltpé (ormojreéobs. ton 7(0)2) |
The purpose of the provisions set equired to be Included In computin naer Section an.empioy-
W ctR e eroor%s]gn vtv(o% 8orn(]tp§n§s%rtqgn forth D §978415 5 16 gprovr o an oy the reqular rate. kevdvho pferforrrlrs twoorh orregrﬁere t
[ al rformed up to and"Indug Ing  ception from the regur ment of com- n work, for which different
nours I stc workweeE puting guertime pay. Rt nof less than BYQEABUE';nggg[;‘}ﬁ . an emlo uaight tr)rnae rhegur% hrgsen%eoe%trabn
(c Thgfstrtusatsrgg“greslcsrrH]eéjrern para- ?ant% r%nrdho)u]res waorkeldmﬁns e%gssr%qutﬁgr eeiho 1 paid on he e )of 2, ple yadv ate. of the performance e
gxam e an not ing herein is Intend aopprca maximum_hours standar te for-the, otk perorm %rrn% i hhat hetWIHt u“th% o
ed (P [V that_ contragts which gy’ ur?rﬁgrcusarecmg{tkvvc%%ltt|taonnds 4 rre]ronnpol\ofrretrlmlnf Qé’rtéﬁce éf 8]196 P fome and one-hat times E] SSUT "nor-
%thrtaferg&‘rﬂmmgremergafn; Ce“(w]r7 rBot meet srmplermethod%fcomputlnﬁ overtime ance of the Wolrk that he s aﬁ)% paid overtrmke ratle esta Irs ed for the tﬁpe
Jo (8, as nmended al 40 gpvreger reant] oa/reeast aa{/arorgtt gt ﬁgﬁr? at a rarlrtneenotthréeSS rEec%nrgtnee aonr ganc('t 8vevrlt(|)rrne (h arserl\?rm”o m‘éh‘? ovgr-
?t% ?ﬁaD?Gn & % 8%? rates or piece rates, or a cyombrnatrohl p|ece proéuced éjunng the overtirm  time pay wr?l be due under the act pro-
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§ 778.420

vided that g %eneral re urrements
% 50”he|nour r%t?tearue rr])qnew ich the
overtime rate Ig hased Pn a bona frrq

ra

5) The overtime hour for hrch
the overtime rate Is al
overtrme ours under ectro )y5V

eh Hmber of overtime houré
ich the ov%rtrme rate Is
uaIsorexceedst e num erof p}rs
worked In excess of the applicable
m xrmum ursFtand ard.
n hour
E bona fide rate for a artrcuIar
Ind of work It Is equal to, reater
than the pplrcaple mrnrmu t
therefor and If It Ir the rate actua g
Hard for such work when performe
uring r.onovertime hours.

§778r 51%0 Combined hourly rates nnd piece

Where an employee works at a com-
bination of hou lY and piece rates, the
pagment of a rate npot Iess than one
and one- half trmeste ouryofr pvece
rate applicable to the t}/

Rern% Bveporme during the overtime
r meet the overtime, require-

ments of the Act If the proyisions gcon-
cerning piece rates§ discussed |n
87784 8J0and those concerning hourly

rates (as drscussed in §778.41
spectively met.

§778.421 Offset hour for hour.

Where overtime rates are pard(p -
suant to statute or contract for h urs
In excess 0T 8 In a day, or in excess of
the applicable maximum hours stand-
ard, of In excess of the em Io ees’
normaI working hours or regular work-

hours (os Under section /(e )(5) or
or work on "special days" (oS undtr

?ctr%n 7(e)(0), or pursuant to an a
pv le e o ment agreement f

oufsr % tours establishe
Ind atth by the agreement os th
basic, normal, or regular workday (no
exceedrn hours) or workweek (no
%xcee In te applicable maximuy
urs stand ardtﬂéunder section 7@

[i 5'91% Ie&mri nts of sectron 1

he met If t
nhumher of such hours durrnp which
overtime rates were ﬂrd equals or ex-

ceeds the number of hours worked In

are re-

PR S S

3

y rate will be regarded

29 CFR Ch. V <7-1-93 Edition)

ﬁxcess of te a Ircatﬂle maxrm

ours st{an artdc
workwee s not necessan}J eter-
mine whether the total amount of

compensation paid for such hours
%uas or excee s the
g nsatron which would be due at the
BP ica Ie rates for work perfprmed

e hours after the applicable
maxi um In any workweek.

Subpart F—Pay Plan* Which
Circumvent the Act

Devices To Evade the Overtime
Requirements

B778.500 Artificial regular rates.

(n) Since the term regular rate is de-

frned to rnctlude aIItremunteratron

ment (except statutor
srohjs ywhet errrved fromy hourly
rates plece rates roductron bonuses
o other fs\ources \{]ertrme rovr
sions of the act cannot e avoided g
setting an artrfrcraIIy low houry rat

b8%e0 and makia Up the. agditions

compensation _dué t emRIo ees n
other. means The establis hourl
r rate to .an em-

rate is th e %
po yee only if the hourly earnings are
he sole source of his tompensation,
Payment for overtime on the basis of
an” artificial “reqular’ rate will not
result in complrance with the overtime
provrsronsof h

It marr]/abe heIpfuI to describe a

few schemest t] ave Fen aftempted
and to indicate the pitfalls Inherent In
the adoptr n of such schemes. The
device of the varyrng rate which d
creases as the leng oft e workw
Increaseshasareay een |scusse
178321 through "778.329. It g
he well, however, to re em[p]hasrze that
the hour%/ rate ﬁ e rdentr%al
wor %r ours rn excess of t g
g licable maxrmum hours standar
not be lower than the rate paid for
hourponovertrme hours nor can  the

rate vary from Week to week In-
versely Whth th)e ength of the work-

week. as. been ornted out ,hat,

except 'n Irmrted situations under con-

tracts which quality , under sectron
rt is not ossrble of.an emplog
awfu ly to agree with his employee

604

mount of com-

exclu-

Wage and Hout Divltion, Labor

that the% will rec%we the sarﬂe total
sum, comprisin stralght time
and over me com nsatron In all

weeks without regard to the number
of overtime Iiours] It a IH worked In
any. workwee e result cannot b

acﬁreved y the payment of a fixe
salary_ or by the payment of a lum
sum “for oyertime y any other
m t or deyice.

here the emponee is hrred at a

CIItIES #JUI ISrﬁge %UPP eemeenrt]teo 6|y a-

nuses (other _than those excu e
under ecrron 739?2 commissions, pay
ostensibly (but

‘actuall 3 made ‘for
Ie hours or the like, his reqular rate
t'the hourly rate but Is the rate
etermrned by drvr ing his total com-
gensatron from al tese sources In
ny work wee n},t g num erofhours
worked In the week. Pay mento over-
fime com ensatron ba ed the
hou‘dy rat aone in such a srtuatron
wou not meet the overtime require-

tS
8ne scheme to evade the full
genalt% of the Act was that of settrncn;
n.ar rtrarY low hourly rate upo
which overtime compensation at time
and one-halt would "be computed for
aII hours worked rn excess of the ap-
plica 8 ?]X”ﬂ hours standard:
cou ed with this arrangement was a
guarantee that If the em Iogees
traight time and overtrme compensa-
tion, based on this rate, fell short, in
any week, of the compensation that
would be due on a piece-rate basrs ot x
cents tp]rece th eemepoJ yee would
p%r iece-rat asrs In tea
Z rate was set so low that It
never or Seldom) was operatrve This
scheme was found by greme
Court_ to be violative of the overtime
rovisions of the Act in the cose of
alling V. Youn%crman Reynolds
Hardwood Co., 325 ?
lar rate of the emg ee involved . Wwas
found to be the ntoftotal rece
rate earnin spar In ang week rvr ded
by the total hours worked in such

week.
,;C The scheme is no bei er if the

loyer agrees to ﬁa straight time
and o ertrme compe S tron on the ar-
bitrary hourly rates and to make up
the differencé between this total sum
and the piece-rate totai in the form of

427. The requ-

§ 778.501

a bonys to each erp]plolye For tur
ther Iscussion_ of the refinements of
this plan, see 88 778.502 and 778.503.)

fi778.501 The "spllt-day" plan.

(a) Another device desrdned to evade
the ‘overtime requrremen s of the Act
was a Ian known ast e "Poxon" or
“spllt- plan. Under th rszplan th e
porgt or reﬂularworkda rtrfrcra-
ivid two por ions (pne
hich _arbitrarily ~ labele
strarght trme portron of the day and
the other the “overtime" partion.
Unle (ph a plan an employee wrho

wou marrP/ command art hourly
rate of parr]wel in excess of the mini-
mum for his wor

IS assrﬁned a Ipw
nourly rate (o ten the mifimum) for
the rrst u]r gor the first 2 or 4
hours) of each day. This rate is desig-
nated as the regular rate "time ang
?neh alf’ as(f on suc rate rs arg
or eacﬂ rtdona hour
durrn% g work Thus, for exam-
employee Is arbrtrarrly assigned
an hourly rate of $5 per hour un er a
contract whrch proyides for tne
ment of so-called overtrme 0 aII
hours in excess of4ger ay. us for
the normal or re hg the
employee would recerve 20 o
first 4'hours and $ ét ] rem%mmg
4 ho urs andatot 50 or8 ours
hs sexactIY W at he wou receive

t the stralgnt time rat $6.25

our) On (tJhe sixth 8 ?tour day Fh
em Io ee Irkewrse receives $50 arid the
em Blo er claims to owe no additignal

overtime pay under the statute since
he has areadg compensated the em-
Rloyee at ertrme rates for 20
odrs of the workweek.

(b) Such a division of the norma] &-
hour workd ag into 4 strarqht time
hours and_4 overtime hours 1s purely
fictitious. The employee Is not paid at
the rate of $5 an hour ana the alleged
overtime rate of $7.50 per hour.Is not

paid for._ overtime work, It is not
?reared either to hours “in excess of

e employee’s normal working hours
or re uar workin hours sectrﬁn
%eJIS or for work "outsid e

s established in good faith
the hasic normaI or re?ular workd y
Esectron ‘III ) (7)) "and if cannot there-
ore quality as'an overtime rate. The

e
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§ 778.502 29 CFR Ch. V (7-1-93 Edition) Wage and HOUI’ DIVISIOﬂ LabOI’ §778.601

reqular rate of pay of the employee in An llusiration of how the plan . man-Jleynolds Hardwood - Company, ot total onmings borus o 10%% o
iqs sréuaé n rsp% er oupr a)nd wo hs over a 5 week perjod ma %rve 826 U.S. "4 9 W%%) --------- 401
|s ow |t|ona ove trme com ensa- fo IIIustrate this principle mor clear- neraI rule may be stated  Tohmrmsssssss s 3000

( j ¢ ge
tion, based on this rate toraII ours tha whereverth employee is quaran- W)
i b ey . g

Ro

@<L

In excess o t e EW rca le maxrmu yEl) In the first week the employee
hours standard is rule was settled  whoSe applrcabl maximum hours

by the Supreme Court in the case of stapdard_is 4 our?] orks 4 ours gél sum Is-a true bonus and the rules for b“ﬁ' , 2024
alling V., Helmerich & Payne, 323 and recejves $300. The books show he tV determining overtime due on bonuses Pog%ﬁjfof) OInf eamirgs-borus-at-266%-of

o Ssrege it ltSevalelﬂnttro%sobetehnert}grnnr- H(a)?rrr)e(a%“\/r\?g esl%zn 10t$ussbgnus No ft-donot apply. T i 30(%8
ular r te” In section 7(e) of the —overtime has been worked so no over- g 5%3f9'§89§g aJn%Qn e a?% ESRFﬁlﬁlaén % """""""""""""""""""""""""

AC s amened. trr{rze ﬁ%mt%%nggggﬁdls eueek he works 45 % Tills emrb]logee IS In fact bei Bard no pver-

jthe f, figh Jan. 25 196L: 46 FR 35500 hours and receives, $31090 The books p 9773503 Pseudo "percentage bonuses." %n%grgee tht the emm'oH/er pnresc%rxasctb(
Jhoy he has re%egra/e5 dog fordhe first 1 s exPIarned in_ §778.210 of this b etk ?< it 4

Pseudo-Bonuses A0u SJ {or the 5 hours oyer 40 ora S part, a liug bonus based on a percent- .5 Ebbb G roS the nom eeersr ouzrisr

H778.502 Artrfrcrally labeling part of the tota[ i 228 a wages,ran”q thenbalarnce age 8\/&%%9%3933 bgatrsirterglihet,&lcnt]g worke in 57g‘ar cylar week, an his over:

regularwagesa bonus". as a bonus of veriime co Ef NSy overtime reg urre ents ifit Ispaid n: s shon peR P

(a) The term "bonus’ s properly ap- t'O”dr'vsrﬂr‘ﬁ”“’mr?“Eres e

lled to a sum which is pald as an ad-
grtron to total wages uspualw because o a\{ﬁreagneomosur l%rbcregsehgeusrultérrr]g

of extra eftorto one kind of another, Lg
orasa reward for loyal servrce orasa m
%r ne term Is rm

oondrtronal Such a bonus. increases
cover hyt e o VR ITIm e wades 143 FR 7319. Jan. 23 19811

both strar
by the sagre ercentage, and there -
rat%4 Tﬁald for the 5 oy v rt,cludes [0 per over?me Compensi- Subpart G— Miscellaneous

m
t |fe s is impioper T g  tionasa ariihmetic act some DO- 9778500 Voternns'  subsistence  allow-
ropertr{l Ie f §mé)7|0zge g re ular rate md &1 week |s  NUSes, however, alt out? expressed a ances.

—r—
o
| e
-—
u':

is used to design of re ©apercentage of both st ar h trme an

tjleadr %a?SSeW elcr%r]rdﬁer nis reé TalrS ea] e §04 thU o o ” \Ferhtrn%%n saegseS EEC tlh]e Cotn asess ad”e Puséjltl)csl?.tence gllovovanrﬁ%snl al!?rovlrjrprdﬁs
ive u r w u I u

contract. / WS &Sl ”ﬁ%utps”gn ?§k gﬂf emoolo%/ee scrrbed in §718. 02 of thrs part, are 7 d EVY ?h” ES to. a)<reteran em-
(b) For example, if an employer has books show that the empoyee re- g’enerazv sep arate out of "a fixed Vv?l? In on- tt ebé trgrnrngfb rﬁrn
agreed to pay an employee 3300 @ cejved $192 for he first 40 holrs and age and usually decrease in WO nray nhoh huse (tt(l) dse de
week without Tegard to thé number of %72 (10 hoursxir 20 per hourg for the amount in direct groportron to rn \trrr]agels: 0 \|r_vt|)c S? rsder(rjr eAtunTher
hours worked, the reqular rate of pa ry] 0 hours over 40, for a total of $264 creases in the number of hours worked % tél” a ﬂf anaards 8 i
of the emplo ee is etermrned each and the balance as a bonus of $36. In a week in excess of 40. The hourly SPU bSIIS 9[109 3%60\{“”065 proviae | y
\tNeee numb clelr”oI (hotu]res work esala}rr]y ”by ?verérrnte ay$§’“58 oTnhthe "tlaonus P s%thee eur %rrtt%tjcyiaﬁal?ovynaneé ts#eChm? arlrJS clrcrc %\gvt paldOarspoaoynrrneenntsatr(t)ro\ne teorr
el e mFroPﬁ|rs ference between th e wages pard at the  Services rendered co an employer nor

week. The situation is not altered if The employee’s reqular rate Lo are the}r Intended ns subsrd}/ Payments

the employe: contrnuest ay the em- week is $6"and heIs owed $330, not ~ hourly rate and the fixéd wee

Rlo yee, pvryose ap ZPrca T prhaxrmum ?’303 60. ’ ) pensaytron is abeled a percentde of a%rvr?ames ?rrrrr]de(r eerrthlenr gégﬁ % ouraslec-

ours st%n 0 hours, the same éd& Similay schemes have been ol]e- wage "bonus." N 790f the Act, sums t0 aN e
0 each week but arbrtrarrly brea s vised for plece-rate emp o ees T Eiam noem | record joyee must be paid by ron behal of

Rosu down i frages for % st metnod. s the same. An loyee is  show aﬁﬁouﬁ Py opt b Feyem loyer LA O eterans” ; b i

40 hours at on hourly Tate of $4.80 an ?srgned an arbrtrary hour%/ ate usu- vertime. r [F ne andZ mes ence al owances are net so ar U

hour overtrme oompensatron at $7.20 ally"the minimum] and 1t IS agreed Eh? N a dr ron not be used to make u t e mrnr/-

er hour labels the balance a that his straight-time and overtime amouneroratss naﬁehodurer entage of

bonus %w roh will vy from w?]ek o earnings wil b%computed on this rate Wage bOnck o zrnoa ditional ovetime my wade o overtime pe § require-
week, omrng smaller as the hours but that If these "earnings do not co pensatron Is pai

Increase ang v n hin entrre\x/orn any amount to the sum he would have

ments of he Actnor arc they Included
{n th7e reguinr rate of pay Under sec-

\rlrvgﬁlr(s grwmocre 4 g S tO tpign IS In no egrne had oo earnrngs beenl c"om utt- 'E% hou $2490 p
ed on_a piece-rate basis. nts  AUSA DO DN oo
Shaend 1 e Copler g g i WL e g e i e (g s oy SO, Spenkl | atime oo
Xt e lo rc of his labels, proceeds to  ence' as a "bonus e su ter : : care establishments under section 7(ﬁ
com Hay overtime combensa- 06s not serve 10 conc Ithe factt L1 - e 30000
A G ik 1ot B R e o o
o fpasE Dasis, thal there is e '°“r5£§é54§2&‘r” o I resrdentral care est blrshment em-

week Overtrme oom ensatron has still bonus and his regular rate is.th eér
not been gto“ gfguombute for this  tient of piece-rat de

earnings divi
employee lar

|0 ment, un er TESCTI ed cond |t|0ns
ate hours worked Iwalling V. Younger SO v 2005 f%

an exemptron m the genern re-
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§ 778.601

urrement cl sectron 7(a
e(com pensation
wor asls.
erio he esta
05e 0f computrn
ron br{ nn agree ent or underst
g% between an emp soa/er engage

i
tia

eratro of a hospital orresi
1: re esta Irs ment and any oldﬁ
empo

e%s emp og connectr n
there The ex mptron provided by

section 7<j) applies:
If pursuant to na reem ntor ur\derstand-

rrrve t ntpn yer &n
0 ee dr(i orma ce ewor
de erro conlsecu Ive ys S acc e
U of th of % e
a&s or ur 0Ses 0f OVer rme comEu atro
se aoymeglnexcssoo
(Y per h emdooyee
rcenrv%sn comie%s a tr es t enre u(?ar

rafi atw rc Eemplo ew g
(b) Conditions far application of ex-
Htron As conrirtrongIO r use ﬁ? tﬁﬁ

eriod In lieu of the wor

rn co Lftrng overtime, section 7 J] -
quires, flrrt” an agreement or under-
standing between “the employer ang
tﬂe em onﬁe before performance of
the work that such period is to be
use and second the payment to the
go yee o overtrme ompensatron at

te not esst an one and onﬁ
trm s his rcgulnr rate for all our<
wor ed rn ex es]s of er%ht In any work-
ré within suc rn eXcess

f 83 during the perrod asa whoIe

(C) The agreement or understanding.
The adreement or understanding be-

twee ne 6421}9 0y ”03 ?or Cg Ege to

use t
overtrme mus be entere into } g
EerW“ etrofo\ereIC Itt rrlrsamltJeenarer et
Iv
derr E with the eht r{ee or
t rou is representatrve need
noﬁb rn writing, but it 1t Is not, asg
cia record oncerning It must
%requrrg arJSl ofthrsc apter.
e 14 aR/ derro mag g!(n at ané
hour of a of the week: It nee
not c mmence at the be drnnrng of a
calen ar ay. Itconsrstso l4ec%n]secu

tI\hrr:24 o ed!{’ |3erraot tbe ins. T ¢

h anew 14
election to use th e %/ eriod
k mus like sel ec

lieu of the workwee
tion ot an employee's  workweek

%% tuh%t e
Lﬁrs?terdmogr tde

overtime compe

i

d-
in

ﬁOUTS |n such

29 CFR Ch. V (7-1-93 Edition)

§770 10
uc e
stantia
such per

ols overt
spect to
under on
oth rare

<d) Pay

FIJ

g

eJi
ime
partic

rot
men

Faa/ lia

lar ﬁs
e system than under t
ermissib

for overtime under te

fi

le.

5) be with the Inte
anenty or
F time, C
od to the workwee
again to take a vanta

of

Pt to

ora su
nges from
nd

itles with
work sc eduI

special provisions. If the arties have

the necessary a

standin
Wo

y

week

rate

nis emplo ment

any wor
In suc

eriod

Haoyr

orw

not more t an 8

the period.

on
4-day

In GQCESS 0

to ‘use
not

?/red

or
tee

period
for.all hours n uch

days t?tlegret " Rl

nhou¥

gr?]emen

comput tron of overtim
basis. as provi

Is not required'so lon
0yee recelves overtime ¢

51

0r undle
gerrod
n the

ection
e em-

(o]mpen ation
less than one an
alf times his reqular rate of pay
excess of 8 hours In
and In excessot 80

one-
"for

hours

"Such compen-

are

ee, whet er or
s are worked In
The first workda
Perrod for purposes of this com
lon, begins at the same time a

eriod and ends 24 hours

In the

the
ater.

Eachof the 13 consecutive 24-hour pe

rlods

toIIowrng coastltutes an addj-

trona workda period
Overtime co ensatron at te re
scribed time and onc-half rnte Is also

required for all hours worked In excess
fq8uoI In the 14- darrJ e\r\rlod X

whether or

l

a mte t
overtime
be cred-

not an daIIy overtime s worked
urrng first 80 hours. Howev%
unde thg provhsrons of section 75
and 7(e)(5) 't the Act, anY pay

ﬁt the premi /n rate for dall

ours within such period may

ited toward the gvertime compensa-

tan cue for overtime hours In excess

(e

workweek.

used as.authorize

Ferrod
n com
of em
those 0
care esta
whom the
enter Into

IS U

Use of 14-

it

Where tﬂ
snegd in
rs me
the

ay period in, lieu

g 14- danyfe”suc

understan Ing. as exgt

graph (c
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) ot this se

FFGCXSS&W ag

aingd
IOI"I

d In sectro

ieu ott g W week
the reqular rate

to whom It apg
t e hos{ortals or reside

t's empo ees with

resflgP ’

tral

lected to
reemengr%r
With thrs

hack
less onen

work-

uta-

of

Wage and Hour Diviiion, Labor

excerr)tron the %ompu ation of the re
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MR 31 IM4
March 28, 1994

Re: HB 459 and HB 489

House State Affairs Committee
Alaska House of Representatives
State Capitol Building

Juneau, Alaska 99801-1182

Dear Committee Members:

We are Jim and Sharon Stewart, husband and wife. We were the winning party in Bobich v.
Stewart. We understand HB 459, if passed, will change key provisions of the Alaska Wage and
Hour Act. Those specific sections are what allowed us to sue Mr. Bobich in the first place, and
also allowed us to get back some of what we had been cheated out of. Even worse, HB 489
would repeal the Act altogether. Therefore, it is our hope that you will kill these bills in the
interests of your non-union constituents.

We worked at the Dimond Mini Storage for Mr. Bobich. We took the job for $1500 per month
between the two of us. However, Mr. Bobich had also promised, as part of our "compensation
package": finder’s fees for customer referrals to Mover’s World (also a Bobich enterprise), cash
bonuses for high occupancy ai the storage facility, and an apartment (to be constructed) inside
the storage compound.

Other than the substandard wage, we received none of the other "compensations” - we didn’t
even get overtime pay as required by law. Although we asked him many times about when we
could expect some of the items, he continually changed his story. He conveniently forgot items,
"disagreed™ with our recollection of how full Dimond had to be before we got the occupancy
bonus, blamed it on his accountant, etc. The truth was apparent early on - he had no intention
of paying us more than $750 per month each for 80+ hours of work per week.

In addition, as time went on, he heaped more and more duties on us. We were expected to do
piecework at other properties owned by Alaskan Real Estate, Bobich’s company. This included
maintenance and janitorial at several residential properties, all without additional compensation.
We were even expected to pay for contractors and materials out of our own pockets, and we
usually had to persistently badger Bobich for reimbursement.



