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Child Support Enforcement 
Employer Reporting Project 

Second Year Evaluation - February, 1994

Child support enforcement is always difficult. Agencies m ust locate and attach the 
income of absent parents who often do not willingly pay for the support of their 
children. In 1990, only 38% of m onthly scheduled obligations were collected and 
only 33(% of those paym ents were made voluntarily- Alaskan children are due more 
than 30 million dollars in support.1

A nother continu ing  problem  d irectly  re la ted  to the su p p o rt of ch ild ren  is 
establishing paternity. As many as 20% of the children born in the United States are 
bom  to single mothers. From 50-80% of children in the households receiving AFDC 
are born to unm arried parents. A key element in the collection of child support for 
the children of unm arried m others is the identification and location of the absent 
father.2

Prior to the developm ent of the Employer Reporting Project, the Child Support 
E nforcem ent D ivision (CSED) m atched records of obligors against A laska 
D epartm ent of Labor, Employm ent Security Division quarterly reports. The time 
from the employment of an obligor to the successful match of CSED files against the 
DOL files could take as long as five m onths. The five m onth  lag m ade for a 
substantial delay in the collection of child support from  some obligors and 
perm itted other obligors who w ork in the highly seasonal Alaskan econom y to 
completely avoid payments.

The Alaska Legislature recognized the problem s related to the collection of child 
su p p o rt and revised the laws in 1991 to speed up the process of obligor 
identification and collection. Beginning January 1, 1992, employers with 20 or more 
employees were required upon notification to provide information concerning new 
hires and rehires on a monthly basis directly to the Alaska Departm ent of Revenue 
Child Support Enforcement Division.3

The employer reporting law is a "pilot project" with an expiration date of January 1, 
1995. If the d .rect reporting of em ployers provides the benefit of increased child 
suppo rt w ithout undue hardsh ip  to em ployers, it is expected that perm anent 
legislation will be passed which will make direct employer reporting a continuing 
feature of child support enforcement.

INTRODUCTION

1 Glenda Straube, Employer Reporting Project: First Year Evaluation - Alaska's 
Improvement Demonstration Grant. Child Support enforcement. Department of 
Revenue. State of Alaska. Juneau, AK, December, 1992.
2Child Support Technology Transfer Project. A Guide to Initiating A Paternity 
Consent Process, Office of Child support enforcement, 1989, p. 5.
31991 Session Laws of Alaska. CSHB43(FIN)am Chapter 75.
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The Alaska Child Support Enforcem ent Division found funding for a three year 
d irec t em p loyer rep o rtin g  d e m o n s tra tio n  p ro jec t from  the U nited S tates 
Department of Health and Hum an Services A dm inistration for Children. The CSED 
proposal called for the im plem entation of the Alaska Employer Reporting Project 
over three years.

• Year 1- establish the em ployer reporting project with empiovers who 
have historically hired large percentages of obligors.

• Year 2 - extend the em ployer reporting system to collections from 
seasonal workers who would have otherwise been missed entirely 
(fishing, tourism, construction).

• Year 3 - emphasize increased collections from employers in specified 
industries (SIC codes).

The same four hypotheses were set ou t for the three periods, changing only the 
groups of obligors identified for em phasis and analysis.1 The hypotheses set out in 
the grant application are:

1. Collections will significantly increase from obligors who work 
for employers in the target, or experimental, groups.

2. Obligors in the target groups will be identified and served in a 
shorter period of time for purposes of paternity and order 
establishments.

3. There will be a greater proportion of child support m odifications 
in AFDC cases in the target group than in the control group.

4. Modifications in the target group will generate an increase in 
monthly child support due.

The perform ance standards set out in the g ran t are am bitious and reflect high 
expectations about the effects of the project. These goals set out in the grant are a 
clear guide for use in judging the success of the project. It is expected that:

1. For purposes of total collections, the project will be considered 
successful if there is a 25% increase in the am ount of collections from 
the targeted group.

2. The project will be considered successful if the cost/effectiveness 
ratio of collections for the target groups meets or exceeds 53.00.

1 Glenda Straube, Employer Reporting Project: First Year Evaluation - Alaska's 
Improvement Demonstration Grant. Child Support enforcement. Department of 
Revenue. State of .Alaska. Juneau. AK. December. 1992.
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3. The project will be considered successful if there is a 12% increase in 
the successful locations of absent parents for paternity and order 
establishments.

4. The project will be considered successful if there is a 12% increase in 
the num ber of modifications and a 15% increase in the dollar am ount 
of child support orders in the target group.

The CSED developed a series of procedures for direct reporting. Employers are 
encouraged to file reports on m agnetic tape, com puter disk, o r paper reports. 
CSED staff met with employers and provided information to em ployers to assist in 
developing reporting procedures.

PARTICIPATING EMPLOYERS

Employers were selected for participation  by the CSED, ft flow ing the p a tte rn  
proposed in the grant, w ith a first year emphasis on the employers with the largest 
num bers of obligors and second year expansion to em ployers w ith seasonal 
workforces. Companies were chosen from an Alaska D epartm ent of Labor report 
which identified the largest 100 em ployers in the state based on CSED experience 
with the employm ent patterns of obligors. Table 1 lists the pa“ticipating employers 
and the num ber of obligors identified for each em ployer during the second year of 
the evaluation.

Employers in the first year included some of the largest retail and service com panies 
in the state. Second year employers tended to be m uch more seasonal ana inclu< ° a 
num ber of businesses related to tourism , fishing, logging, and  o ther sum m er 
activities. A few of the em ployers had no obligors during the second year of the 
project.
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T able 1
P artic ipating  E m ployers - Year T w o O bligors

Target Group 1 E m ploye* N Target G roup 2 Employers N
i -.......

S.E. Stevedoring Corp 71 Klukwan Forest Products 7
State of AK - Dept, of 
A dm inistration

128 Anchorage Cold Storage 1

M cDonalds 42 Taku Smokeries i
N orthw est Arctic Borough 
School. District

45 J.C. Penney Co. 8

W est Coast Stevedoring Corp 2 Phoenix Logging 1
H.C. Price Cons. Co. 8 T undra Tours 9
H.C. Price Co. 24 Icicle Seafoods 6
University of Alaska 39 Maniilaq Association 10
AK Pulp Corporation 20 Cominco Alaska 2
C arr Gottstein Foods Co. 52 Unalakleet Native Corp. 2
KTN Pulp Mill 9 Norton Sound Health Corp. 4
VRCA Environmental Services 18 Cook Inlet Processing Inc. 28
Houston Contracting Co - AK 
Ltd.

37 ERA Aviation 3

Osborne C-nsoi C o ., Osborne 
Const.

18 Inlet Fisheries Inc 10

VECO Inc 40 Sheraton Anchorage Hotel 4
Burger King 17 Peak Oilfield Svc. Co. 16
Tesoro Northshore Co. 27 Nabors Alaska Drilling Inc. 6
N orth Slope Borough School Dist. 4 Beaver Village Council 1
Natchiq Inc. 4 Anchorage W estward Hilton 

Corp.
2

N orth Slope Borough 9 Trident Seafoods Corp. 6
AK Petroleum Contractors 56 Alaska Commercial Company 7
NANA M arriott Joint Venture 15 Fred Mever Shopping Centers 8
W estmark Hotels 5 Denali Commercial Mgmt. Co. 1
Pizza Hut 20 Hoovers Movers Inc. 1
Arco AK Inc. 3 Yukon Kuskokwim Health Svc. 

Co.
8

CON AM Const. 3 Hickel Investment 1
Anchorage School District. 40 SE AK Regional Health Corp. 1
NW. Restaurants - Burger King 2 Sea Land Freight Svc. 2
Tesoro Petroleum Corp. 4 Sea Alaska Heritage Foundation 1
Carr Gottstein Properties 1 Anchorage Dailv News 2
Dragnet Fisheries Co. J> Denali Foods Co. 8
Captain Cook Hotel 5 Tlingit & Haida Community 

Council
1

table cont
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P articipating  E m ployers cont

Target Group 1 Employers N Target G roup 2 Employers N
Municipality of Anchorage 12 Port G raham  village Council 1
Seahawk Seafoods Inc. 4 Lamonts Inc. 2
ABM Company of the West 24 Safewav Inc. 1
United Healthservices Inc. 3 M arket Basket Inc. 4
Tesoro Northstore Co. 4 PACE M em bership W arehouse r-i3
Fairbanks Memorial Hospital 4 U.I.C. Construction Inc. 1
Call Earl #1 Chevron 4 United Parcel Svc. Inc 2
Delta Western 1 ARA Services 4
GE Operations Support 3 Campbell Inc. 1
Maniliaq M anpower 1 W oolworth Corp. 4
CONAM Alaska 1 Southeast Ak Regional Health 

C orp
2

Carr Gottstein Inc. 1 Peter Pan - King Cove 3
Alaska Sales and Service 3
Ribelin Lowell & Co. 1
Klondike Painting and 
D ecorating

1

Sound Developm ent 1
N orth Pacific Processors 3
Hope Cottages 0
U-Haul of Alaska 3
Citv of Kwethluk 1
Tommvs Inc. 0Am,

Spenard Builders Supply 3
Costco Wholesale Corp. 2
Earth Movers of Fairbanks 1
ENSTAR Natural Gas Co. 1
M arkair Express Co. 1
AK Specialized Ed. & Training 1
Golden Frontier Enterprises 1
Alaska Airlines 0
Fortv N iner Transportation Inc. 1
AK Aviation Radio 1
E.&S. Diversified Svcs 2
Pavless Drug Stores 1
M arkair 4
Sears Roebuck and Co 2
1st National Bank of Anchorage 1

i Alaska USA Federal Credit Union 0
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The evaluation for the first year (9 months) of the project found a 37% increase in 
collections from obligors, a cost effectiveness ratio of 2:1, and a 47% increase in the 
service of paternity and order establishments. The report failed to provide tests of 
significant differences for gains and did not address the increase in the percentage of 
modifications or the increase in dollar am ount of support orders.

Ihe  second year evaluation extends the first year evaluation to cover the period 
10/1/92 to 9/30/93. It examines the major questions identified in the grant proposal 
and extends the analysis to include statistical testing for the significance of 
differences.
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METHODOLOGY

Alaska E ducational Resources developed  a research  design  based  on the 
information provided by CSED, the data  available from CSED data files, and the 
requirements of the grant. Target groups of first and second year participants and 
comparison groups were identified based on a uniform set of criteria. The criteria 
included the following:

Each case must be an active case during the critical time periods. 
Each case must contain complete data.
Each case m ust clearly fall into only one of the identified groups.

COMPARISON GROUPS

GROUPS PRE POST

TARGET *1 
O bligors 
Represented by 
Em ployers 
with Large 
# Matches

1/1 /91  - 9/30/91° 
10 /1 /91-9 /30 /921

1 /1 /92 -9 /30 /921  
1 0 /1 /9 2 -9 /30 /932

TARGET n  
O bligors 
Represented by 
Seasonal 
Em ployers 10/1/91 - 9/30/92° 10/1 /92-9 /30 /931

COMPARISON
Obligors 
Represented by 
Employers Not 
Reporting*3

1 /1 /9 1 -9 /3 0 /9 1  
1 0 /1 /9 1 -9 /3 0 /9 2

1 /1 /9 2 -9 /3 0 /9 2
1 0 /1 /9 2 -9 /3 0 /9 3

11 This period represents the time when employer reporting was not in effect.
1 This time frame represents the first period employer reporting was in effect.
2 This time frame represents the second period employer reporting was in 

effect.
J Two comparison groups were pulled for the '92-’93 period to match the size 

of each target group. The larger one is about 3 times the size of the smaller.

Target and comparison groups were selected by CSED. The two target groups, first 
year companies and second year companies, were reviewed by Alaska Educational 
Resources. Cases excluded from the analysis included those w ith errors in data 
entry, coding problems, or missing transaction dates. Altogether, 80 of a potential 
1,173 cases were excluded resulting in an exclusion rate of 6.8%.
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CSED developed a series of reports which calculated the num ber of participants in 
various groups, averages of various amounts, actions with related time periods, and 
the standard deviations related to various averages. Alaska Educational Resources 
verified the calculations by independently  calculating statistics from sam ples of 
data. Costs attributed to the employer reporting system, which included am ortized 
costs of equipm ent and excluded the costs of evaluation, were provided by Vickie 
Mitchell of CSED.

W here appropriate, mean differences from pre- and post-periods and between target 
and  com parison g roups w ere tested  using t-tests for repeated  m easu res.1 
Com putations were done using Excel 4.0 on a Macintosh computer. Statistics were 
then compared with a standard table to determ ine if the critical values required for 
statistical significance had been attained.2

RESULTS

Results, which follow, are presented as answers to a series of questions derived from 
the hypotheses and performance standards articulated in the CSED grant proposal. 
The emphasis in the analysis is on the grow th from pre- to post-reporting periods 
and cost. Means for obligations and paym ents were statistically compared from pre- 
to post-periods and between Target and Com parison groups. Pre- and Post-test 
differences reported below are substantial and statistically significant. W orksheets 
show ing the means, differences, t-test values, degrees of freedom , and levels of 
significance are attached in Appendix A.3

Did the program speed up the process of locating obligors and issuing orders?

The most direct m easure of the effect of the process is the num ber of days between 
the date that an obligor is hired and the service of a withhold and deliver order. The 
fewer the days, the higher the num ber of potential payments and the more likely that 
a seasonally em ployed obligor will be located in time to make some collection. 
Similarly, the shorter the time, the more likely that an individual will be identified 
for the service of other potential orders.

1 Formulae for mean comparisons for averages and differences were derived from 
William L. Hays, Statistics for the Social Sciences, 2nd. NY: Holt, Rinehart and 
Winston, 1973. Formulae for calculating the degrees of freedom for testing the 
significance of differences between group differences were derived from Jay 
Devore. Probability and Statistics for Engineering Science, 2nd., Pacific Grove CA: 
Brooks Grove Publishers. 1991.
-E.S. Pearson and H.O. Hartley (eds.). The Biometrica Tables for Statisticians, vol. 1. 
Biometrica. 1966.
S ta n d ard  deviations are large because of distributions which reflect the differences 
between groups of obligors who make few payments and those who make regular 
payments. The data does not appear to have a normal distribution.
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When the differences between the pre- and post-periods for the two selected target 
groups are considered, it is clear that the program  is effective in shortening the time 
for service of withhold and delivers orders.

T able 2
Pre-Post C om parison  of O rders - All G roups 

N um ber of O rders and A verage N um ber of Days

^ F re ~ P e r io d ;  ;-v T P ost-P eriod
WID Paternity Adm in WID Paternity A dm in

N Days N Days N Days N Days N Days N Days

All 241 22 57 32 79 31 1,463 9 61 64 66 43

T - l 228 22 44 32 55 30 911 7 41 69 38 51
C - l 625 19 41 14 51 37 703 22 23 18 53 30

T -2 4 5 9 18 19 38 362 9 10 72 16 27
C -2 154 12 4 22 11 26 208 11 16 46 24 33
All = All obligors w ith employer reporting/ T-l = First Year Em p./T-2 = Seasonal 
C-l & C-2 = Related comparison groups

Overall, there is a substantial decrease in the time for a withhold and deliver order 
to be issued with a 9 day average in the post-reporting period and a 22 day average 
in the pre-reporting period. That is an overall gain of 13 days or approxim atelv
60%.

When the original first year em ployer and seasonal employer groups are examined 
separately it appears that the 15 day gain made by the original group is greater than 
the 4 day gain for the seasonal groups. However, only 4 of the 362 seasonal obligors 
served in the second period had actually been found during the first period.

This increase from 4 to 362 obligors found in the seasonal group compares w ith an 
increase from 154 to 208 found in the control group, a 35% increase. This 
phenomenal increase in the num ber of obligors found among the seasonal workers 
mav be the most significant result of the second year of the program.

The gain found in the num ber and the speed of issuance of w ithhold and deliver 
orders was not matched by increases in the issuance of other types of orders. The 
time for issuance of paternity orders increased from 32 to 64 days. The time lag for 
Administrative orders grew from 31 to 43 days. Of course, the issuance of Paternity 
and Administrative Orders are subject to a variety factors beyond those related to 
withhold and deliver orders and are less directly related to the identification of the 
initial place of employment.
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Did the employer reporting system increase the amount collected?

The overall collections from 1173 individuals participating in em ployer reporting 
were $3,145,239. This was an increase of $667,173 or 27%. Part of this increase is due 
to administrative orders increasing some obligations to reflect increases in the rate of 
inflation. There was also an increase in the num ber of case review s and 
adm inistrative orders for all groups in 1993 over 1992 which is reflected in the 
substantial increases in the collections for both the target and comparison groups.

Tables 3, 4, and 5 provide a breakdown of the average collections by obligor for both 
of the Target groups. The first table reflects the pre- and post-periods for the first 
year (9 months) for Target Group 1. The two tables that follow indicate changes in 
collections for the cu rren t year. The substantia l increases in percentages of 
collections reflect the overall increase in the efforts of CSED to review all cases and 
to increase collections.

T able 3
Pre-Post C hange in C ollections - T arget G roup  1 

A verage Total Collections p er O bligor 
1 /1 /9 1  through 9 / 30 /  91; 1 /1 /  92 through 9 /3 0 /9 2

Pre- Eeriddx: ;;Pdst- Period :
Collected Collected Change

Target Group 1 - Large t  Matches
N = 308

$ 1,374 $ 1,693 + 23%

Comparison Group 1
N  = 322

$ 1,045 $ 1,479 + 42%

T able 4
Pre-Post C hange in Collections - T arget G roup  1 

A verage Total Collections per O bligor 
10 /1 /91  through 9 / 30/ 92; 1 0 /1 /9 2  through 9 / 30/93

Pre- Period Post- Period
Collected Collected Change

Target Group 1 - Large # Matches1
N = 839

$2,301 $2,808 -22%

Comparison Group 1
N = 859

$1,763 $2,492 +41%

'This is the second year of participation in employer reporting for this group.
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T able 5
Pre-Post C hange in C ollections- T arget G roup  2 

A verage Total C ollections p er O bligor 
10/1 / 91 through 9 /3 0 / 92.; 10/1 / 92 through 9 / 30/93

Pre-Period v Post- Period
Collected Collected Change |

Target Group 2 - Seasonal
N = 258

$ 1,884 $ 2,524 + 34%

Comparison G roup 2
N = 267

$ 1,731 $ 2,348 + 36%

Examination of the tables shows that consistently higher am ounts were collected 
from employer reporting groups. There were substantial, statistically significant1 
gains in the am ounts collected for both the target and comparison groups.

Table 6 shows that employees who were under em ployer reporting tended to make 
more payments with a lower average paym ent than for the obligors indicated in the 
comparison groups. Target Group 1 obligors m ade an average of 12.5 paym ents of 
$225 dollars while the members of the comparison group made only 9.8 payments of 
$254. Obligors with the seasonal employers identified as Target 2, m ade an average 
of 10.2 payments of $252 while comparison group 2 made on average 8.6 paym ents 
of $274.07. The difference in paym ent amounts, of course, is related to both the 
am ount of obligation and the wages available for collection. No effort was m ade to 
examine the average wages paid by the various companies though exam ination of 
the companies suggests that a large num ber of the institutions identified in the first 
year are engaged in retail trade or service industries where wages tend to be lower.

T able 6
Collections and  O bligations - All G roups 

A verages per O bligor

Average * 
Payments

Average
Obligation

Average 
A m ount Paid 
Per Obligor

Average
Paym ent

Percent 
of Oblig. 

Paid

Target Group 1 - 
Large $ Matches

12.48 $3,662.41 52807.89 $224.96 76%

Comparison 1 9.8 $3,629.29 $2,492.13 5253.61 69%

Target Group 2 - 
Seasonal

10.02 53,122.48 $2,523.88 $251.71 82%

Comparison 2 8.56 53,530.97 $2,347.50 5274.07 66%

1 See Appendis A for summary of statistical comparisons.
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Com parison of the m ean differences in payments shows that for bcth the Target 1 
and Target 2 groups the increase in total paid obligations was statistically significant 
from the pre to post-periods. The average increase for the employee in the Target 1 
group for the second year of group reporting was S507 (p < .01, t = 3.62, df = 838). 
The average increase for the employee in the Target 2, Seasonal group for the first 
year of employer reporting over the prior year was $639 ( P < .05, t = 2.64, df = 259).

When the gains are exam ined as a percentage of the obligation, it is clear that the 
em ployer reporting system  is having an effect. The Target G roup 1 obligors in the 
employer reporting system are paying 77% of their annual obligation as opposed to 
those in the comparison group who are paying only 69%. For the seasonal group, 
the em ployer reporting group are paving an average of 81% of their obligations 
while those in the comparison group only paid 66%

It is likely that one of the prim ary reasons for the increase in the percentage of 
paym ents relative to obligation is due to the increased average num ber of payments 
for the em ployer reporting groups. The 2.7 additional paym ents generated for the 
em ployers with large num bers of obligors would translate into an average increase 
in paym ents of $602.89 or approxim ately 16% of the total obligation. For the 
seasonal worker group, the average of 1.46 additional pa /m ents would result in an 
increase of $367.49 or approxim ately 12% of the total obligation.

Increased paym ents are a means of reducing the gap which exists between payments 
and obligations. W hen examined as the difference in the ratio betw een paym ents 
and obligations over the two years, the percentages of gap reduction are notable and 
reflects the increases in percentage of obligation paid for bo th  the em ployer 
reporting and the com parison groups. The Target Group 1, is, of course, in the 
second year of the em ployer reporting pi oject and had notable increases in the 
am ount of obligations and am ount paid during the piior year. As a result Group 1 
has a smaller gap to close.

T able 7
P aym ent to O bligation G ap R eduction - All G roups 

A verages per O bligor

Pre- Period Post-Period
P d /O b lig (1/ 

Paid
P d /O biig %

Paid
P d /

O blig
Change

Gap
Reduction

Target Group 1 - 
Large » Matches

$2,301/3,346 69% $2,808/3,662 77% +8% 12%

Comparison 1 $1,763/3,045 58% S2,492/3,629 69% + 11% 19%

Target Group 2 - 
Seasonal

$1,884/2,861 66% $2,524/3,122 81% + 15% 23%

Comparison 2 $1,731/2,965 59% $2,348/3,531 67% -8% 14%
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While there were significant increases in the am ount of collections for both ta get 
and comparison groups, the gains m ade by the em ployer reporting group had a 
greater im pact on the reduction  of the total percentage of obligation than the 
increases in collections for the comparison groups.

Did employer reporting result in an increase in successful locations for order 
establishments?

There are a variety of types of orders issued by CSED related to the establishm ent of 
obligations beyond the basic W ithhold and D eliver O rders, which have been 
discussed extensively in a prior section. O ther common orders relate to establishing 
paternity or the am ount to be withheld and delivered by an em ployer. Table 2 
above provides an overall view of the changes in orders between the pre- and post­
comparison periods. The increase in W ithhold and Deliver O rders from 241 to 1,463 
reflects an increase of over 500% in successful services.

W hen the groups in em ployer reporting  are contrasted  w ith  their com parison 
groups, the comparable gains are from 625 to 703 (12%) for Com parison G roup 1 
and 154 to 208 (35%) for comparison group 2. The increase for the Target Group 1 
from 228 to 911, approximately 300%, suggests that the substantial gains experienced 
with a group of employers will continue as the project matures.

Table 8 indicates that the num ber of successful services for Paternity C cm plaints 
and Administrative Orders were not substantially different from period 1 to period 
2 for those under employer reporting. Table 2 above shows similar small differences 
for the target and comparison groups.

T able 8
Pre-Post C om parison  of O rd e rs  - All O bligors U nder Em ployer R eporting 

N um ber of O rders and  A verage N u m b er of D ays

■ : :  1

O rder

N um ber of 
Services

Average 
N um ber of 

Days

N um ber of 
Services

Average 
Num ber of 

Days

Change 
in Service 

Days

W ithhold and 
Deliver (WID)

241 22 1,463 9 -13

Paternity
Complaint

57 32 61 64 +32

Admin 79 31 66 43 + 12
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Did employer reporting result in an increased number in modifications?

Modifications of cases take place for a num ber of reasons. Common reasons include 
adm inistrative orders which result from changes in the status of the obligor and 
court orders. M odifications have not been tracked on a regular basis and were not 
included in the first year evaluation report because of incomplete data. This year, a 
special series of reports were prepared by CSED which include the information on 
the review and m odification of cases. Some of this inform ation may still be 
incom plete for som e obligors but care is now being taken to include data  on 
modifications. This should result in a further im provem ent in the inform ation for 
the third year evaluation. While information on m odifications is included here, it 
should be treated w ith caution.

M odifications may take m ore than a year to process and, w ith the increased 
em phasis on the rev iew  and  po ten tial m odification of all CSED cases, large 
differences may be expected for both the target and the comparison groups. While 
the overall num ber of m odifications is small for both the target and com parison 
groups, the increase in the num ber of modifications over the past two periods has 
been substantial. It is notable that there are greater increases in actual modifications 
for the target groups than for the comparison groups.

T able 9
M odification S um m ary  - T arget G roup 1

Preri Pfiribd : ; Period. -
N N % Change

Review Requests
- Target 98 135 38%
- Comparison 114 154 35%

Review Completed
- Target 7 37 429%
- Comparison 5 37 640%

Modifications
- Target 4 40 900%
- Comparison 3 25 733%

AtASKA I'DUCATIONAL RESOURCES
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T ab le  10
M odification S um m ary  - T arget G roup  2

Pre- Period : h Post* Period
N N % Change

Review Requests
- Target 23 53 130%
- Comparison 25 41 69%

Review Completed
- Target 2 11 450%
- Comparison 4 9 125%

Modifications
- Target 0 S
- Comparison 3 4 33%

What are the effects o r employer reporting by age group?

Em ployer reporting  should  im pact all obligors because of the increase in the 
num ber of potential collections. A differential effect on collections by age group 
should be expected because of the trad itional higher job turnover and seasonal 
employment of younger workers. However, this may have less of an effect in .Alaska 
where all employers react to some extent to seasonal changes.

Table 11 shows that there has been a substantial increase in the percent of average 
obligation paid for all cf the individuals participating in em ployer reporting as well 
as increases in the am ount of obligations, 9%. While the average percent of 
obligation paid did increase from 11% to 24% for the youngest category reported, 
the small number in the group minimizes the impact. It is notable that a num ber of 
older obligors, those w ith higher obligations and collections, have percentages paid 
of over 100% showing that they are now paying dow n their arrears.
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Table 11
Pre -Post Collections by Age- All Obligors Under Employer Reporting

Average Collections per Obligor

Pre-Period Post- Period
Age N Average 

Due per 
O bligor

Average
Total

Collected
per

O bligor

%
Paid

Average 
Due per 
O bligor

Average
Total

Collected
per

Obligor

%
Paid

%
Change

< 21 16 5 939 $ 106 11% $2,925 $ 697 24% + 13%
22-30 252 $2,725 $ 995 37% $3,536 $1,696 48% + 11%
31-40 546 $3,415 $2,134 62% $3,711 $2,689 72% +10%
41-50 307 $3,023 $3,01 C 100% $3,196 $3,546 111% +11%
>51 39 $2,724 $3,327 122% $2,593 $3,559 137% +15%
Unkn 13 $2,279 $ 513 23% $2,165 $ 841 39% +16%
Total 1173 $3,095 $2,113 68% $3,472 $2,681 77% +9%
% change s  100 indicates arrears were collected

What are the effects of employer reporting by area of Alaska and location of the 
obligation?

Alaska is a large and diverse state w ith a small population spread over the area 
equal to approximately a third of the contiguous U nind  States, the "Lower 48." The 
state is characterized by concentrations of populatioi in urban supply centers and 
very small rural communities. Many of the large employers are concentrated in the 
urban centers even though they may have employees in rural areas.

Table 12 provides some insight into the distribution o t obligors and the relative 
success of em ployer reporting for various regions. Data is organized bv the zip 
codes of employers. The table also includes a grouping of information by interstate 
and responding cases.

In general, it appears that the greatest success in increasing the percentage of 
obligation paid has been in the urban centers w here em ploym ent may be more 
stable. H ow ever, the som ew hat tenuous na tu re  of the relationship  betw een 
em ployer address and actual, w ork location, suggests caution  in m aking an 
assumption about the relative success of the system by region. All regions show an 
actual increase in the average total collected per obligor.
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Table 12
Pre-Post Collections by Region- All Obligors Under Employer Reporting

Average Collections per Obligor

Pre-Period Post- Period^::
Area N Average 

Due per 
O bligor

Average
Total

Collected
per

O bligor

%
Paid

Average 
Due per 
O bligor

Average
Total

Collected
per

O bligor

%
Paid

%
Change

Inter­
state

864 $3,349 $2,048 61% $3,721 $2,625 71% + 10%
Respdg 309 $2,383 $2,292 96% $2,778 $2,840 102% +6%

Anch 641 $3,073 $2,104 68% $3,452 $2,732 79% +11%
Fbks 215 $3,136 $1,837 59% $3,368 $2,383 71% +12%
Jun 40 $2,883 $2,064 72% $3,532 $2,910 82% +10%
SE 114 $3,209 $2,546 79% $3,647 $3,048 84% +5%
Oth Ak 100 $3,432 $2,261 66% $3,758 $2,543 68% +2%
Other 00 $2,553 $2,151 84% $3,175 $2,546 80% -4%
Total 1,173 $3,095 $2,113 68% $3,472 $2,681 77% +9%

What are the effects of em ployer reporting on the number and amount of 
disbursements to AFDC and to other agencies?

The direct effect of em ployer reporting is an increase in the num ber and am ount of 
d isbursem ents m ade to agencies. The increase in num ber of paym ents and 
associated collections make more funds available for the reduction in obligations.

The average increase in disbursem ents for the second year of employer reporting for 
all obligors is 26%. There was a 32% increase in the num ber of disbursem ents to 
AFDC and a 31% increase in the total am ount disbursed. The total increase in the 
am ount collected from obligors and disbursed to agencies was over $637,000. AFDC 
received an additional $192,000.
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T able 13
Pre-Post D isbursem ents - All O bligors U nder Em ployer R eporting

Pre- Period: ! Post-Period

Recipient

N um ber
D isbursed

A m ount
D isbursed

N um ber
D isbursed

A m ount
D isbursed

% Change 
in

Amount

Obligee
/O ther
State

6,879 $1,819,273 9,270 $2,235,111 +23%

AFDC 2,679 $ 618,209 3,530 $ 810,214 +31%
Foster Care 58 S 6,186 78 $ 16,105 +160%
Other 148 $ 49,670 278 $ 69,742 +40%
TOTAL 9,764 $2,493,339 13,126 $3,131,172 +26%

What special findings are related to the expansion of the program includ e to 
seasonal employers?

The seasonal employers added in the second year of the pilot test of direct em ployer 
reporting differ from the first year employers in that they have more transient work 
force, fewer employees, and fewer obligors.

As shown in Table 14, the largest num ber of obligors from the seasonal employers 
are still located in urban areas. When compared with the obligors from the first year 
target group, the obligors employed by the more seasonal em ployers had a larger 
percentage increase in the percent of obligation po’d (15% vs 9%) and a higher 
overall increase in the amount of increased paym ents to AFDC and other agencies.

The most notable feature of the addition of the seasonal employers is the increase in 
the num ber of W ithhold and Deliver O rders served on seasonal employees. The 
num ber of orders served increased from 4 in the prior period to 362 in the post 
reporting period. This has be n the greatest gain m ade in any area by the employer 
reporting program . It dem onstrates that the system  is effective in locating a 
substantial num ber of transient, seasonal employees who would not otherwise be 
found and served.

Table 15 provides an additional picture of how collections have increased the 
am ount of disbursements to agencies.
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Table 14
Pre-Post Collections by Region- Target Group 2

Average Total Collections per Obligor

| P re- P e rio d :..: : Postf Period
Area N Average 

Due per 
O bligor

Average
Total

Collected
per

O bligor

%
Paid

Average 
Due per 
O bligor

Average
Total

Collected
per

O bligor

%
Paid

%
Change

in te r ­
s ta te

187 $3,012 $1,892 63% $3,336 $2,404 72% +9%
R e s p d g 73 $2,475 $1,866 75% $2,577 $2,830 110% +35%

A nch 142 $3,113 $2,019 65% $3,228 $2,790 86% +21%
f b k s 54 $2,672 $1,294 48% $3,041 $1,886 62% +14%
Ju n 8 $1,809 $1,686 93% $3,445 $2,407 70% -23%
SE 16 $2,432 $1,971 81% $2,267 $1,958 86% +5%
O th AK 22 $2,893 $1,760 61% $3,277 $2,579 79% +18%
O th e r 18 $2,552 $2,757 108% $2,964 $2,827 95% -13%
Total 260 $2,861 $1,884 66% { $3,122 $2,524 81% +15%

Table 15
Pre-Post D isbursem ents - T arget G roup  2

Pre- Period  . P ost-P eriod  .•

Recipient

N um ber
D isbursed

A m ount
D isbursed

N um ber
D isbursed

A m ount
D isbursed

% Change 
in

A m ount

Obligee
/O th e r
State

1,319 $367,753 1,931 $496,895 +35%

AFDC 482 $112,408 608 $140,130 +25%
Foster Care 18 $ 1,302 12 $ 2,385 +83%
Other 23 $ 8,580 48 $ 11,789 +37%
TOTAL 1,842 $490,0431 2,599 $651,149 +33%
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How cost effective is the employer reporting program?

The economic gains from implementation of the m onthly direct em ployer reporting 
program  m ost clearly stem  from the increase in average collections per obligor 
generated by the increase in the num ber of payments. The gain may be estim ated by 
considering the effects of added collections on the employer reporting groups.

A weighted average of the two comparison groups shows an  average num ber of 
payments of 9.5. The average for all obligors under the em ployer reporting system 
is 11.6. This is a 2.3 paym ent advantage for em ployer reporting.

The 2.3 paym ent advantage results in an average increase in paym ents of $530 for 
each obligor or an estimated $622,000 for the program . This estim ate is conservative 
given that the average paym ent m ade for the com parison g roup  m em bers is more 
than $20.00 above the average for the current target groups suggesting that an 
extension of the program  might yield an increase in paym ents to more than $530 per 
obligor.

T able 16
P rogram  C ollections/C SE D  C ost S um m ary

Collections and Costs Numbers
(a) Estimated Collections A ttributed to Program ^ x h) $ 621,690
(b) Program Costs $ 201,219
(c) Net Fstimated Collections Attributed to P ro g ra m ^ ) $ 420,471
(d) Cost/Benefit Ratio 1:3.1
(e) Num ber of Obligors in Program 1,173
(f) Program Cost per Report Received from 
Em plovers(b/,l227' 1

5164

(g) Estimated Collections per Report Received from 
Em p lo v e r s ^ 1227)

5 506

(h) Estimated Collections per Obligor Attributed to 
Program 2

$530

(i) Program Cost per Obligor<b / e> 5 172
(j) Estimated Net Collections per Obligor (Collections 
Attributed to Program) (h'')

$358

•Estimated it Reports @ 1227 given data from 9 months
2Ave $ per Pmt(230.60) X Extra it Payments Attributed to Program(2.3)

The 5621,690 in additional collections was offset by the $201,219 cost of the program. 
This results in a cost benefit ratio of 1:3.1 and a net increase in collections over cost of 
5420,471.
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C O N C L U S IO N S

T he A laska  C h ild  S u p p o r t  E n fo rc em e n t D iv is io n  of th e  A lask a  D e p a r tm e n t of 
R evenue has successfu lly  estab lish ed  a d irec t em p lo y er re p o rtin g  p ro g ra m  to a id  in 
the iden tifica tion  of in d iv id u a ls  w h o  ow e child  su p p o r t an d  to sp eed  up  the  p ro cess  
of m ak in g  co llections. T he seco n d  y e a r of the fed era lly  fu n d e d  p ilo t p ro jec t has 
ex ten d e d  the  p ro g ra m  to in c lu d e  e m p lo y e rs  of b o th  la rg e  n u m b e rs  o f k n o w n  
obligors, b ro u g h t on  d u rin g  the first year, a n d  those em p loy ing  seasonal w orkers.

T here  w ere  su b s ta n tia l in c reases  in the  n u m b e r  a n d  a m o u n t of co llec tions from  
pro jec t obligors. T he goa l of a 25% increase  in co llections w as m o re  th a n  ach ieved  
w ith  an  actual increase  of 27%. T h is reflects a n  increase  in the  to ta l co llected  for all 
obligors in the em p lo y er re p o rtin g  system  from  $2,478,066 to $3,145,239.

T here  w as a su b s tan tia l increase  in the d o lla r  am o u n t of ch ild  s u p p o r t  o rd e rs  w ith  
a n  a v e ra g e  o b lig a tio n  fo r e m p lo y e e s  o f f irm s  p a r t ic ip a t in g  in  th e  p ro g ra m  
increasing by 12% from  $3,094 to $3,472. T his d id  no t qu ite  m eet the p ro g ram  goal of 
a 15% increase.

T here  w as a m ore th an  500% increase  in the n u m b er of W ithho ld  a n d  D e liv er O rd e rs  
in  the  seco n d  y e a ’ o f the  p ro g ra m  w ith  the  m o st n o tab le  in c rease  in  successfu l 
locates being fo u n d  in the  new ly  a d d e d  seasonal g ro u p  w h ere  the  n u m b er w ho  w ere 
successfully  located  in c reased  from  4 to 362.

T here  w as a ten  fo ld  in c rease  in  the n u m b e r of m o d ifica tio n s  from  6  to  61 w h ich  
w en t far beyond  the 1 2 % called  for in the p roposa l.

T he cost e ffec tiveness ra tio  s u rp a sse d  the  ta rg e t of 1:3 w ith  a p p ro x im a te ly  $3.09 
collected for each d o lla r  sp en t on  the p ro g ram . T he to tal co llection  w h ich  m ig h t be 
a ttr ib u te d  to the  p ro g ra m  b ased  on  an  in c rease  of 2 . 3  p a v m e n ts  p e r  o b lig o r is
5621,690.

The em ployer rep o rtin g  system  has p ro v ed  successfu l in m eetin g  the  p ro g ram  goals 
of im p lem en tin g  a d ire c t e m p lo y e r re p o rtin g  system  w hich  sp eed s  u p  the  lo catio n  
of obligors and  increases the n u m b e r of p ay m en ts  m ade for ch ild  su p p o rt.

T he C h ild  E n fo rc em e n t S u p p o r t D iv ision  m a d e  a s u b s ta n tia l e ffo rt to in c rease  
co llec tions a n d  the  n u m b e r  of rev iew s  a n d  m o d ifica tio n s  for all ob ligo rs. T his 
o v e ra ll ac tiv ity  o f CSED re s u lte d  in  th e  e m p lo y e r  r e p o r t in g  g ro u p s  an d  th e  
co m p ariso n  g ro u p s  to ach ieve  s ta tis tic a lly  s ig n ifican t gains. W hile  the  e m p lo y e r 
re p o r tin g  g ro u p s  c o n s is te n tly  h a v e  the  highes*- o b lig a tio n s  a n d  p e rc e n ta g e  of 
collections, the co m p ariso n  g ro u p s  m ade  n o tab le  gains and , p e i l^ p s  because  of the 
na tu re  of the jobs an d  em ployers, have  h ig h e r av erag e  paym ents. This su ggests  th a t 
the ex p an sio n  of the  em p lo y e r re p o rtin g  sy stem  to in c lu d e  a d d itio n a l e m p lo y e rs  
w ill resu lt in even  g re a te r  gains in collections in  y ear three of the p rog ram .
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APPENDIX A 

TESTS OF SIGNIFICANCE

D IFFEREN CE IN  PRE-POST GROUPS 
D IFFEREN CE IN  PRE-POST DIFFERENCES
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csed diff tests

DIFFERENCE IN PRE-POST DIFFERENCES

Diff AVE obligation T arget Group 1 vs C-1 
Diff AVE paid T arget Group 1 vs C-1

Diff Ave obligation T arget Group 2 vs C-2 
Diff Ave paid T arget Group 2 vs C-2

Source for t-statistic:

TEXT: STATISTICS FOR THE SOCIAL SCIENCES 
WILLIAM L. HAYS SECOND EDITION 
HOLT, RiNEHART, AND WINSTON

1 9 7 3
Source for df - Smith Sattertw aite t-test:

TEXT: PROBABILITY AND STATISTICS FOR 
ENGINEERING AND SCIENCE 
JAY DEVORE SECOND EDITION 
PACIFIC GROVE CA: BROOKS GROVE PUB

1991

MEANS
PRE-Target

2 8 6 1 .2 5
1 8 8 4 .3 9

3 3 4 6 .3 7
2 3 0 1 .3 5

PO ST-Target PRE-C-1

3 1 2 2 .4 8
2 5 2 3 .8 8

3 6 6 2 .4 1
2 8 0 7 .8 9

2 9 6 4 .9 2
1 7 3 0 .7 7

3 0 4 4 .9 5
1 7 6 3 .2 8

j STANDARD DEVIA TIONS 
POST-C-1 :PRE-Target jPOST-Target

3 5 3 0 .9 7 ,
2 3 4 7 .5 :

i
3 6 2 9 .2 9
2 4 9 2 .1 3

3 0 0 5 .1 6 !  
2 7 0 5 .0 1  j

3 1 3 4 .0 3 1
2 8 9 7 .8 3 !

2 9 0 2 .2 9
2 8 2 4 .9 8

3 2 6 0 .0 8
2 8 3 0 .5 6



csed diff tests

PRE- C-1 POST- C-1

3 1 7 4 .1 8 1
2 7 1 3 .4 4

3 2 3 6 .8 8
2 6 4 1 .3 4

SIZES
Target

3 1 8 1 .0 2
3 2 1 3 .6 2

3 5 6 0 .9 6
3 0 5 4 .3 4

2 6 0
2 6 0

8 3 9
8 3 9

Comparison

2 6 9
2 6 9

8 5 9
8 5 9

DIF GROUP 1

-2 6 1 .2 3
-6 3 9 .4 9

-3 1 6 .0 4
-5 0 6 .5 4 :

DIF GROUP 2 DIF STD DEV 1 ;DIF STD DEV Z|DIF OF DIFFS

-5 6 6 .0 5
-6 1 6 .7 3

-5 8 4 .3 4
-7 2 8 .8 5

2 5 9 .0 9 8 0 9 5 ,  
2 4 2 .5 6 3 1 6 5

2 7 3 .9 9 2 2 8 6 '
2 5 6 .4 4 1 9 8 4 ;

1 5 6 .1 2 3 5 7 8 !  1 6 4 .1 9 2 1 2 8 ;  
1 3 9 .8 5 1 3 1  1. 1 3 7 .7 7 5 7 3 6 ;

3 0 4 .8 2
-2 2 .7 6

2 6 8 .3
222 .3 1



1 3 .1 5 0 5 6 8 3
-1 .0 4 8 9 8 6 1

3 4 .5 1 2 1 6 6 7
3 2 .9 9 0 2 4 6 8

SIGNIF T DF

0 . 0 0 1
NS

0 . 0 0 1
0 . 0 0 1
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WALTER J. HICKEL, GOVERNOR

D E P A K T M E N T  O F  R E V E N U E P.O. BOX n(MOO

O F F IC E  O F  THE C O M M IS S IO N E R

JUNEAU, ALASKA 99811-0400 
TELEPHONE: (907) 465-2300 
FACSIMILE: (907) 465-2389

/WAP 2 4 15P4
March 24, 19S4

The Honorable Al Vezey, Chair 
House State Affairs Committee 
Alaska State Legislature 
State Capitol, Room 102 
Juneau, Alaska 99801-1182

Dear Representative Vezey:

During the House State Affairs Committee hearing March 22, 1994 on HB 482, you 
asked if unions report employment information. AS 25.27.075(g) requires not only 
employers but also labor unions of which an obligor is a member to provide to the 
agency information regarding the obligor’s employment, wages or salary, and location. 
It is information that is contained on a W-4 form and can be provided as a copy of the

You also asked the length of time an employer is responsible for maintaining an order 
for income withholding. Orders must continuously be left active to facilitate collecting 
child support from seasonal workers who routinely return to the same positions. It 
also applies to other employees whose work is not continuous. While this may seem 
burdensome, the division does send out reminder notices as soon as the division 
receives information that an employee has been rehired.

The most significant aspect of this legislation is that the study results showed an 
increase of 27% - 35% in collections.

If you have any further questions, please contact me.

W-4.

Laraine L. Derr 
Deputy Commissioner

94-057





SIGNING DO PASS OTHER RECOMMENDATIONS

CHAIRMAN'S Sit

Date Referred: February 14, 1994  

Date o f  C om m ittee A ction: 5~- °I^

(7)
FURTHER REFERRALS:

The ST A T E  A FFA IR S C om m ittee considered:

H O USE B IL L  N O . 4S3

Finance

H B 48 3

PER. F U N D  D IV ID E N D S O F A B S E N T  IN D IV ID U A L S

"An A ct re lau n g  to paym ent o f  perm anent fund dividends o f  certain individuals w ho have been absent from  the 
state; and provid ing  for an effective  date."

R E C O M M E N D A T IO N S: I the sam e title
be replaced w i t h  f - { f t  C&TA )________________________   [ ] a new  title

J have attached am endm ents(s)

] do pass

j do not pass

y\  no recom m endations

] ind ividual recom m endations

] additional referral to t h e _____________________________________________ C om m ittee

ADO PTS: letter o f  Intent

AT T A C H E S NEW  FISC A L  NOTE(s):

[ J fiscal im p a c t______________________

f y\ zero fiscal note (ZfL/'WLie

(Dept) A PPR O V ES PREVIO US: 

[ ] fiscal n o te ( s )_______

I ] zero fiscal note(s)

(Dept/Daic)



ini 11 mmi i iiii mini mi 111 mi in

W O R K  D R A F T W O R K  D R A F T WORK DRAFT

8-LS174CNE
C ook

2 /2 1 /9 4

CS FOR HOUSE BILL NO. 483( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

O ffered:
R eferred :

S ponsor(s): R E PR ESEN TA TIV E K O T T

A BILL 

FOR AN ACT ENTITLED 

"A n Act relating to payment of perm anent fund dividends of certain individuals 

who have been absent from the state; and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 . AS 43.23 is amended by adding a new section to read:

Sec. 43.23.017. DIVIDENDS OF CERTAIN INDIVIDUALS WHO HAVE 

BEEN ABSENT, (a) An individual who is eligible for a permanent fund dividend 

and has been absent from the state for at least 181 consecutive days during the 

calendar year immediately preceding January 1 of the current dividend year may not 

receive the dividend until the individual

( 1 ) has been physically present in the state for a subsequent calendar 

year, except that during that year the individual may have been absent for up to 90 

days; and

(2 ) is otherwise eligible for the dividend declared for the year 

immediately following the year that satisfies the requirements of ( 1 ) of this section.

-1- CSHB 483( )
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1 (b) If, before receiv in g  [he prior year d ividend, an individual w ho is e lig ib le  

to receive a prior year d ividend  under (a) o f  this section fails to apply or qualify for  

a d ividend for a subsequent year, that individual becom es in e lig ib le  to receive the prior 

year d ividend.

(c) If an individual w ho is e lig ib le  for a d ividend  but has not received  it d ies  

before satisfy ing  the requirem ents o f  (a)(1) and (2) o f  this section , the department shall 

pay the dividend to the appropriate person on beh alf o f  the estate o f  the individual.

* S ec . 2. T his A ct takes effec t January I, 1996.

CSHB 483( ) .2 -
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

ANALYSIS OF HB 483
February 18, 1994

ASSUMPTIONS:

1. Absent applicants would be required to meet all current eligibility requirements, 
including timely applying for a dividend during the application periods set forth in 
AS 43.23.011, AS 43.23.055(3) and 15 AAC 23.133(b)-(c) for 18 year old first time 
filers, and AS 43.23.055(8) and 15 AAC 23.133(d)-(e) for disabled individuals.

2. The Permanent Fund Dividend Division (PFDD) would modify the Adult 
Supplemental Schedule to ask all applicants who were absent more than 90 days 
during the qualifying year and who were currently living out-of-state if they had 
been absent for six consecutive months or longer from the date of application. 
[This could result in some applicants returning to Alaska just to complete their 
application and circumvent the intent of this question.]

3. If an individual answered "YES" to the new Adult Supplemental Schedule question, 
the PFDD would complete all normal eligibility determination processes. If the 
individual was otherwise eligible, the PFDD would place the individual's application 
and any applications from children sponsored by the individual in a "P" [for 
"P"ending return to Alaska] application status. This would prevent payment of the 
individual or the individual’s sponsored children's applications until such time as 
either

a. the individual completed a new PFDD form requesting release of the 
applicant’s and/or the applicant's sponsored children's prior year dividend 
along with proof that each adult and child has met the requirement of 
AS 43.23.017(a)(1); or

b. the PFDD denied the dividend due to the applicant's failure to apply for or 
be eligible for a subsequent year dividend.

4. The PFDD would include all current dividend year "P" status applications in the 
calculation of the current year dividend, since these were from eligible applicants 
who had a valid claim to a PFD pending their return to Alaska. As a result there 
would be no effect on the amount of the dividend.

5. Although the PFDD would record that a garnishment, attachment, levy or 
assignment of the dividend had been received, the PFDD would not act on those 
until such time as the application was cleared for payment. This is the current 
practice for applications denied and appealed.

6. No interest would accrue to the applicant for any unpaid dividend while it was in 
a "P" application status.

03\legmht}483 In P a g e  2  o f  4



ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

ANALYSIS OF HB 483
February 18, 1994

7. If an individual failed to apply or be otherwise eligible for a subsequent year 
dividend, the PFDD would automatically issue a computer generated denial notice 
for each of the individual’s and the individual’s sponsored children’s prior year 
applications in a "P" application status.

8. The PFDD would issue a non-payment notice to each applicant whose current year 
application was in a "P" application status. That notice would describe the 
conditions under AS 43.23.017(a) that the applicant would have to meet to receive 
payment and include a form for making application for any prior year pended 
applications. It would also warn the applicant that the dividend would not be 
payable if the individual failed to apply or otherwise lost eligibility for a subsequent 
year dividend before meeting the requirements of AS 43.23.017(a).

9. The Department would adopt regulations that would allow an individual to apply for 
payment of a prior year pended dividend just as soon as the individual met the 
requirements of AS 43.23.017(a), provided the individual was also eligible for the 
dividend declared for the year in which the individual applied for the prior year 
pended dividends to be released.

10. The Department would also adopt regulations outlining the procedural 
requirements and the time period during which a deceased individual's estate 
would be required to request payment of any pended dividend to the individual's 
estate under AS 43.23.017(c).

11. The required data processing re-programming could be accomplished as part of 
the PFDD’s annual updating of computer programs in FY95.

12. The additional work required to process applications for receiving prior year 
pended payments would be offset by a reduction in the number of applications 
received from individuals who may not actually have a genuine intent to return to 
remain permanently in Alaska. If there was no reduction in the number of 
applications from individuals absent for six consecutive months, there would be a 
fiscal impact starting in FY96 resulting from the printing and processing of the prior 
year claim forms described in AS 43.23.017(d), as well as the verification of each 
applicants’ satisfaction of the requirements of AS 43.23.017(a)(1).

SUMMARY

As reflected in section 1(b), Chapter 21, SLA 1980, the original intention of the dividend 
program was in part "to encourage persons to maintain their residence (not just 
residency) in Alaska and to reduce population turnover in the state."[comment in 
parenthesis added] This legislation is not only consistent with the original intent of the 
program, it can be reasonably administered.
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Attachment:

ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

ANALYSIS OF HB 483
February 18, 1994

1993 DIVIDEND PAYMENTS TO ELIGIBLE APPLICANTS WITH ABSENCES
As of January 24, 1994.
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

1993 DIVIDEND PAYMENTS TO ELIGIBLE APPLICANTS WITH ABSENCES
As of January 24 ,1 9 9 3  

Applicants Amount Paid
9 3A b s
Code Absence Reasons Id tZ l

D av s  Absent 
9 1 - IS O  >180 In te l

Pays
9 1 -1 8 0

Absent

B
Adult 

Full Time Student 5 .957 2,206 3,751 35.655,933.22 32.094,508.76 S3.561,424.46
C Active Duty Armed Forces 3.473 761 2,712 3,297,474.58 722,539.06 2,574,935.52
J Vacation 2.853 2,573 285 2,713,556.68 2,442,960.58 270,596.10
A Accompany Eligible Alaskan 2.300 709 1,591 2,183,758.00 673,167.14 1,510,590.86
L Other Including Business 1,342 1,184 158 1,274,175.32 1,124,160.64 150,014.68
D Continuous Medical Treatment 403 314 89 382,632.38 29e, 130.44 84,501.94
K S eek  Employment or Employed 283 242 41 268,697.18 229,759.32 38,927.86
G Full lim e  Charitable Service 84 76 8 79,754.64 72,158.96 7,595.63
H Employed by the State of AK 63 41 22 59,815.98 38,927.86 20,888.12
E AK Cong Delegation or Staff 52 17 35 49,371.92 16,140.82 33,231.10
F Full Time Peace Corp Service 25 4 21 23,736.50 3,797.84 19,938.66
I Custody of the State of AK 1 1 0 949.46 949.46 0.00

Total Elidible Adults with Absences 1 * 8 3 3 £ £ £ £ <3,175 14.083.340.18 6.321.504.68 7.761.835.50
Child

A Accompany Eligible Sponsor 4,633 1,325 3,308 4,398,848.18 1,258,034.50 3,140,813.63
B4 Other Reasons 422 269 153 400,672.12 255,404.74 145,267.38
B1 Full Time Student 372 223 149 353,199.12 211,729.53 141.469.54
B3 Vacation 328 293 35 311,422.88 278,191.78 33,231.10
B2 Continuous Medical Treatment 51 36 15 48,422.46 34,180.56 14,241.90

Total Eligible Children with Absences 5 * 0 2 1,858 2 ,5*0 5.134.679.68 1.773,591.28 3.361.088.40

Total Elidible Applicants with Absences 20.241 832S . 11 715 S19.218.019.86 S8.095.095.96 S11.122.923.90

Notes: Each row with an absence reason represents the number of applicants who listed that particular absence on their application.

The number of applications for individuals absent 91-180 days during 1992 plus the number of applications for individuals absent 191 or 
more days during 1992 equals the total number of applications with each listed absence.

The total number of adults with absences will always be less than or equal to the sum of column of the individual adult absences because 
some adults have more than one absence reason. Similarly, the total number of children with ausences will always be less than or equal 
to the sum of column of the individual child absences because some children have more than one absence mason.

The total number of adults with absences plus the total number of children with absences equals the total number of applicants with 
absences.
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COMMITTEES:
HEALTH. EDUCATION 
& SOCIAL SERVICES 

JUDICIARY 
STATE AFFAIRS
SPECIAL COMMITTEES:
MILITARY & VETERANS AFFAIRS 
OIL & GAS

Alaska ££>tatc Xegtelatur 
^ou£>e of itepresentatibcs

R e p r e s e n t a t i v e  P e t e  K o t t

SPO N SO R  STATEMENT

INTERIM:
EAGLE CENTER, SUITE 141 
EAGLE RIVER, AK 99577 
PHONE (907) 694-8944 
FAX 694-8945
SESSION:
STATE CAPITOL 
JUNEAU, AK 99811 
PHONE (907) 465-3777

HB 483 -  PERM A N EN T FUND 
D IVIDENDS OF ABSENT INDIVIDUALS

In 1976, the voters o f Alaska approved a constitu tional am end m ent establish ing the  
Alaska Perm anent Fund. In 1980, the legislature created the first d ividend  program  w h ich  
w as su bsequ en tly  challenged  in  court and fou n d  to be unconstitutional. In 1982, the current 
dividend program  w as created a llow ing  for the distribution of d iv idends equally to all 
residents based u p o n  a residency period o f 12 m onths.

O ne stated purpose of the dividend program  is to create a financial incentive for 
individuals to establish  and m aintain Alaska residence. In order to be eligible to receive a 
dividend, a person  m ust indicate an  in ten tion  to rem ain a resident o f the state indefinitely. 
This serves a public purpose for the state o f Alaska, as the U nited States District C ourt 
affirmed in Beattie ex rel. Beattie v. United States, 635 f .  Supp. 481 (D. Alaska 1986).

Presently, the perm anent fund program  allow s certain persons to be physically  ab sen t  
from  the state for extended  periods w hile rem aining eligible to receive d ividends. R ecipients  
in  th is category m ust indicate their in ten tion  to return to Alaska and rem ain here after the  
period of their allow able absence. C ircum stances som etim es alter those plans, and m an y  
recipients settle e lsew h ere and do not return to Alaska. For these individuals, the P erm anent 
Fund D ividend is n o t accom plish ing its stated  public purpose. H ouse Bill 483 is designed  to  
address this deficiency.

HB 483 w ou ld  require persons w h o  are ou t o f Alaska on an allow able absence for 
m ore than 180 con secutive days in a calendar year to return to Alaska and rem ain in the 
state for one year prior to receiving the d iv idends for w h ich  th ey  qualified w hile liv in g  
ou tside the state. This w ill provide an objective test o f the person's in ten tion  to rem ain a 
resident of Alaska, and will better enable th e program  to m eet its public purpose of 
en cou ragin g  people to becom e and rem ain Alaska residents.



C S H B  4 8 3 (  ) 
S E C T IO N A L  A N A L Y SIS

"A n  A c t r e l a t i n g  to  p a y m e n t  o f  p e r m a n e n t  
f u n d  d i v i d e n d s  o f  c e r t a i n  i n d i v i d u a l s  

w h o  h a v e  b e e n  a b s e n t  f r o m  t h e  s t a t e ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t iv e  d a t e . "

S e c tio n  1.

A m e n d s  A S 4 3 .2 3  by  a d d in g  a  n e w  s e c tio n , AS 4 3 .2 3 .0 1 7 .

S u b s e c tio n  (a) o f  th e  n e w  se c tio n  w o u ld  p ro v id e  th a t  p e r s o n s  a b s e n t  f ro m  
A la s k a  u n d e r  a n  a l lo w a b le  a b s e n c e  fo r  m o re  th a n  1 8 0  c o n se c u tiv e  d a y s  
d u r in g  a  c a l e n d a r  y e a r  w o u ld  b e  re q u ire d  to  re tu rn  to  A la s k a  a n d  re m a in  
p h y s ica lly  p r e s e n t  fo r  a  y e a r  b e fo re  th e y  w o u ld  re c e iv e  th e  d iv id e n d s  fo r  w h ich  
th e y  q u a lif ie d  w h ile  a b s e n t .

U n d e r  p r o p o s e d  s u b s e c t io n  (b), a  p e r s o n  w h o  fa ils  to  a p p ly  o r  q u a lify  fo r  a  
d iv id e n d  fo r  a  s u b s e q u e n t  y e a r  a f te r  q u a lify in g  fo r  a  p re v io u s  y e a r ,  b u t b e fo re  
re c e iv in g  th e  d iv id e n d  u n d e r  th e  p ro v is io n s  o f  (a ), w o u ld  lo se  th e  r ig h t to  
re c e iv e  th e  p r io r  y e a r  d iv id e n d .

U n d e r  p r o p o s e d  s u b s e c tio n  (c), a  d e c e d e n t  w h o  q u a lif ie d  fo r  a  p r io r  y e a r  
d iv id e n d  w o u ld  n o t lo se  th e  p e r s o n 's  d iv id e n d  fo r  fa ilu re  to  sa tis fy  th e  p h y s ica l 
p r e s e n c e  r e q u i r e m e n t  o f  s u b s e c t io n  (a). T h e  d iv ision  w o u ld  p a y  th e  d iv id en d (s ) 
to  th e  e s t a t e  o f  th e  d e c e d e n t .

S e c tio n  2 .

P ro v id e s  t h a t  th e  A ct t a k e s  e ffe c t o n  J a n u a r y  1, 1 9 9 6 .
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A l a s k a  S t a t e  L e g i s l a t u r e

While in Session:
Suite Capitol Buililinn 

Juneau, AUka 99801-1182 
907-465-3719

Interim:
119 N. Cushman 

Suite 211 
Fairbanks, Alaska 99701 

907-456-5081

Representative A1 Vezcy

March 3, 1994

SPONSOR STATEMENT HB 489

"An Act repealing the state requirement to provide overtime 
compensation and relating to liquidated damages for unpaid minimum 
wages.11

Currently Alaska statutues are more restrictive than federal 
statutes in regulating the hours that an employee can work with out 
the employer being required to pay overtime compensation.

Alaskans enjoy their beautiful state and in many circumstances 
would prefer to work long hours in order that they might work a 
short week and have a long weekend. Initially the sponsor 
attempted to create exceptions to existing AS 22.25.012 in order 
that Alaskans could more closely follow the less restrictive 
federal law. It soon became apparent that what would be the most 
convenient and flexible for Alaskan workers was simply to adopt the 
federal standards. These standards are spelled out in 29 CFR 778.

A brief summary of federal wage and hour law is that an employer 
must pay overtime for work in excess of 40 hours per week. The 
number of hours worked per day is not regulated by federal law.



§ 776 .30 29 CFR Ch. V (7 -1 -9 3  Ediflon)
A c t.al A cco rd ing ly , un less and u n ti l au ­
th o rita t iv e  c ou rt decision In the  fu tu re  
h o ld  otherw ise , th e  con struc tion  o f 
such new h ighw ays and expressways 
w ill be regarded as covered .
§ 776,30 Construction performed on tem­

porarily idle facilities.
T h e  Act app lies to  w ork  on  a  covered 

in te rs ta te  In s trum en ta lity  o r p roduc ­
t io n  fa c ility  even th ough  p e rfo rm ed  
d u rin g  periods o f  tem po ra ry  non-use 
o r  Id leness .”  T h e  cou rts  have h e ld  the 
A ct app licab le  to  p e rfo rm ance  o f con ­
s tru c tion  w ork upon  a  covered fa c ility  
even th ough  th e  use o f th e  fa c ili ty  was 
tem p o ra r i ly  In te rru p ted  o r  d iscon tin ­
u ed .53 I t  is eq u a lly  c le a r th a t the 
re p a ir o r  m ain tenance o f  a  covered fa ­
c ility  (in c lud ing  its m ach in e ry , too ls , 
dies, and  o th e r equ ipm en t) th ough  
p e rfo rm ed  du ring  the  inactive o r  dead 
season , is sub jec t to  th e  A cts .5'

PART 7 7 8— OVERTIME 
COMPENSATION

Subpart A—General Consideration!
Sec.778.0 Introductory statement.
778.1 Purpose of interpretative bulletin.
778.2 Coverage and exemptions not dis­

cussed.778.3 Interpretations made, continued, and 
superseded by this part.

778.4 Reliance on interpretations,
778.5 Relation to other laws generally.
778.0 Effect of Davls-Bacon Act.

51Mitchell v. Voltmer £- Co., nntc: Tobin v. 
Pennington-W inter Const. Co., 198 P. (2d) 
334, certiorari denied 345 U.S. 915; and Bcn- 
nctt v. V. P. Lo/tis Co., 167 P. (2d) 280.

11 Walton v. Southern Package Corp., 320 
U.S. 540; Slovcrv. Wathcn & Co., 140 P. (2d) 
258 (C.A. 4): Hodden v. McCormick Shipping  
Corp., 188 P. (2d) 733; and Russell Co. v. 
McComb, 187 P. (2d) 524 (C.A. 5),

J! Pedersen v. J. F. Fitzgerald Construction 
Co., ante; Bennett v. V. P. Loftis, ante; Wall­
ing v. McCrady Const Co., ante; and 
Boddcn v. McCormick Shipping Corp., 188 
P. (2d) 733.

*•Maneja v. Waialua Agricultural Co., 349 
U.S. 254; Bowie v. Gonzalez, 117 P. (2d) 11; 
Wearer v. Pittsburgh Steamship Co., 153 P. 
<2d) 597, certiorari denied 328 U.S. 058; 
Walling v. Kccnsburg Steamship Co., 402 F. 
(2d) 405.

Sec.
778.7 Effect o f Service Contract Act of 

1905.
Subparl B—Tho Overllmo Pay Koqulremenlt

iNTnODUCTOnV
778.100 The maxlmuin-hours provisions.
778.101 Maximum nonovertime hours.
778.102 Application o f overtime provisions 

generally.
778.103 The workweek as the basis fo r ap­

plying section 7(a).
778.104 Ench workweek stands nlonc.
778.105 Determining the workweek.
778.100 Time o f payment.

PRINCIPLES FOR COMPOTJNC OVERTIME PAY
Based on the " R egular R ate"

778.107 General standard fo r ovcrllme pny.
778.108 The "regular rate".
778.109 The regular rate Is an hourly rate.770.110 Hourly rate employee.
778.111 Pieceworker.
778.112 Day rates and Job rntcs.
778.113 Salaried employees—general.
770.114 Fixed salary fo r fluctuating hours.
770.115 Employees working at two or more rates.
770.110 Payments other than cash.
778.117 Commission payments—general.
778.118 Commission paid on a workweek 

basis.
778.119 Deferred commission payments— 

general rules.
778.120 Deferred commission payments not 

Identifiable as earned in particular 
workweeks.

778.121 Commission payments—delnyod 
credits and debits.

778.122 Computation o f overtime fo r com­
mission employees on established basic 
rate.

Subparl C—Paymonti That May Be Excluded 
From tho “ Regular Rate"

T he Statutory P rovisions
778.200 Provisions governing Inclusion, ex­

clusion, and crediting of particular pay­
ments.

ExTnA Compensation Pair for Overtime
778.201 Overtime premiums—general.
778.202 Premium pay tor hours in excess or a dally or weekly standard.
778.203 Premium pay fo r work on Satur­

days. Sundays, and other "special days” .
778.204 "Clock pattern" premium pny.
778.205 Premiums fo r weekend nnd holtdny 

work—example.
778.200 Premiums fo r work outside basic 

workday or workweek—examples.
778.207 Other types of contract premium 

pay distinguished.
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Sec. Bonuses
778.208 Inclusion and exclusion of bonuses 

In computing the “ regular rate” .
778.209 Method o f Inclusion o f bonus In 

regular rntc.
778.210 Percentage of total earnings as 

bonus.
778.211 Discretionary bonuses.
778.212 Gifts, Christmas and special occa­

sion bonuses.
778.213 Profit-sharing, th rift , and savings 

plans.
778.214 Benefit plans; Including profit- 

sharing plans o r trusts providing similar 
benefits.

778.215 Conditions fo r exclusion of bencflt- 
plan contributions under section 7(e)
(4).

778.210 The provisions of section 7(e) (2 ) o f 
the Act.778.217 Reimbursement fo r expeuscs.

778.218 Pay fo r certain Idle hours.
778.219 Pay fo r foregoing holidays and va­

cations.
778.220 “ Show-up" o r "reporting" pay.
778.221 “ Call-back" pay.
778.222 O ther payments sim ilar to "ca ll­

back" pay.778.223 Pay fo r non-productive hours dis­
tinguished.

778.224 "O ther similar payments".
Talent Fees in the R adio and T elevision 

I ndustry
778.225 Talent fees excludable under regu­

lations.
Subpart D—Special Problem!

Introductory
778.300 Scope o f subparl.

Chance in  the Beginnino of the W orkweek
778.301 Overlapping when change o f work­

week Is made.
778.302 Computation o f overtime due for 

overlapping workweeks.
Additional Pay for Past P eriod

778.303 Retroactive pay Increases.
How D eductions Affect the R egular R ate
778.304 Amounts deducted from cash 

wages—general.
778.305 Computation where particular 

types o f deductions arc mndo.
778.30G Salary reductions In short work­

weeks.
778.307 Disciplinary deductions.

Lump S um ATTRinuTED to Overtime
770.308 The overtime rate Is an hourly 

rate.
778.309 Fixed sum fo r constant amount o( 

overtime.
778.310 Fixed sum fo r varying amounts of 

overtime.
778.311 P lat rate fo r special Job performed 

In overtime hours.
"T ask" Basis of Payment

778.312 Pay fo r task without regard to actual hours.
778.313 Computing overtime pay under the 

Act for employees compensated on task 
basis.

778.314 Special situations.
E ffect of F ailure to Count or Pay for 

Certain Working Hours
778.315 Payment fo r a ll hours worked in 

overtime workweek Is required.
778.316 Agreements o r practices In conflict 

with statutory requirements arc Ineffec­
tive.

778.317 Agreements not to pay for certain nonovertlmc hours.
778.318 Productive and nonproductive 

hours of work.
Effect of Paying for B ut Not Counting 

Certain Hours
778.319 Paying fo r but not counting hours 

worked.
778.320 Hours that would not be hours 

worked If not paid for.
R eduction in Workweek Schedule W ith 

No Change in Pay
778.321 Decrease In hours without decrease 

In pay—general.
778.322 Reducing the fixed workweek (or 

which a salary Is paid.
778.323 Effect if salary Is for variable 

workweek.
778.324 Effect on hourly rate employees.
778.325 Effect on salary coveilng more 

than 40 hours' pay.
778.32G Reduction of regular overtime 

workweek without reduction of take- 
home pay.

778.327 Temporary or sporadic reduction 
In schedule.

778.328 Plan for gradual permanent reduc­
tion In schedule.

778.329 Alternating workweeks of different 
fixed lengths.

Prizes as Bonuses
778.330 Prizes o r contest awards generally.
778.331 Awnrds fo r performance on the 

Job.

Sec.

P ayments Not for Hours Worked
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778.332 Awards fo r Activities not normally 
part o f employee's Job.778.333 Suggestion system awards.

S u b p a r l  E— E x t o p l l o n i  F ro m  Ih® R e g u l a r  Rat® 
P r in c i p l e !

Computing Overtime Pay on an 
"Established" R ate

778.400 The provisions of section 7(g)(3) of 
the Act.778.401 Regulations Issued under section 
7(g)(3),

Guaranteed Compensation W hich I ncludes 
Overtime Pay

778.402 The statutory exception provided 
by section 7 (f) o f the Act.

778.403 Constant pny fo r varying work­weeks Including overtime Is not permit­
ted except as specified In section 7(f).

778.404 Purposes o f exemption.778.405 What types of employees are a f­
fected.778.406 Nonovcrtlmc hours as well as over­
time hours must be Irregular If section 
7 (f) Is to apply.778.407 The nature o f the section 7 (f) con­
tract.778.408 The specified regular rate.

778.409 Provision fo r overtime pay.
778.410 The guaranty under section 7(f).
778.411 Sixty-hour lim it on pay guaranteed 

by contract.778.412 Relationship between amount 
guaranteed and range of hours employ­
ee may be expected to work.

778.413 Guaranty must be based on rates 
specified In contract.778.414 "Approval" o f contracts under sec­
tion 7 (f).

Computing Overtime P ay on the R ate Ap­
plicable to the T ype of Work Per­
formed in Overtime Hours (S ecs. 
7(g )(1) and (2 ))

778.415 The statutory provisions.
778.416 Purpose o f provisions.
778.417 General requirements o f section 

Kg).778.418 Pieceworkers.
778.419 Hourly workers employed at two or 

more Jobs.778.420 Combined hourly rates and piece 
rates.778.421 Offset hour fo r hour.

S u b p a r l  F— P a y  P lan *  W h ic h  C i r c u m v e n t  th® 
A ct

D evices to Evade the Overtime R equirements
778.500 Artificial regular rates.

Sec.778.501 The "spllt-day" plan.
PSEUDO-BONUSES

778.502 Artificially labeling part of the reg­
ular wages a "bonus".

770.503 Pseudo "percentage bonuses” .
Subpart G—Mlicallanaout

778.000 Veterans' subsistence allowances. 
778.601 Special overtime provisions avail­able fo r hospital nnd residential care es­

tablishments under section 7(J).
778.002 Special overtime provisions under 

section 7(b).770.003 Special overtime provisions fo r cer­
tain employees receiving remedial edu­
cation under section 7<q).

Authoiiity: 52 StRt. 1060, rs amended; 29 
U.S.C. 201 ct scq.

Source: 33 FR  9E0, Jan. 28, 1968. unless 
otherwise noted.

Subpart A — G en e ra l C on s id e ra tion s
8 778.0 In troducto ry  sta tem ent.

The  F a ir  L ab o r S tanda rd s  Act, as 
amended, h e re in a fte r  re fe rre d  to  as 
the  Act, is a F e d e ra l s ta tu te  o f g ene ra l 
app lica tion  which estab lishes m in i­
m um  wage, ove rtim e  pay, ch ild  la b o r, 
and equa l pay  requ irem en ts th a t  app ly  
as p rovided In the  Act. A ll em p loyees 
whose em p loym en t has the  re la t io n ­
sh ip  to  in te rs ta te  o r  fo re ig n  com m erce 
which the Act specifies a re  sub je c t to  
the  prescribed la b o r s tandard s un less 
spec ifica lly  exem pted from  them . E m ­
p lo ye rs  having  such em p loyees a rc  re ­
qu ired  to  com p ly  w ith  the A ct’s p ro v i­
sions in th is reg ard  un less re lieved  
th e re from  by some exem p tion  in the  
Act. Such  em p loye rs  a re  a lso  requ ired  
to com p ly w ith  specified reco rd keep ­
ing requ irem en ts con ta ined  In p a r t  516 
o f th is chap te r. T h e  law  au th o rizes  
the D epa rtm en t o f  L ab o r to  in vesti­
gate fo r  com pliance and, In th e  event 
o f  v io la tion s , to  superv ise  the  p aym en t 
o f unpaid  wages o r  unpaid ove rtim e  
com pensation ow ing to  any em p loyee . 
T h e  law  a lso p rovides fo r  en forcem ent, 
in  the cou rts .
g 778.1 Purpose o f interpretative bulletin.

T h is  p a r t  770 constitu tes th e  o ff ic ia l 
in te rp re ta tio n  o f  th e  D ep a rtm en t o f 
L ab o r w ith  respect to  the  m ean ing and 
app lica tion  o f  the  m ax im um  hou rs

5 5 6

and ove rtim e  pay requ irem en ts  con ­
ta ined  in section 7 o f  th e  Act. I t  Is the  
pu rpose  o f  th is  b u lle t in  to m ake a v a il­
ab le  In one p lace the  In te rp re ta tio n s  
o f  these p rov is ion s w h ich w ill guide 
th e  S ec re tn ry  o f L a b o r and  th e  A dm in ­
is t ra to r  in the  p e rfo rm an ce  o f  th e ir 
duties under th e  A ct un less and un til 
th e y  a re  o therw ise  d irec ted  by a u th o r ­
ita tive  decisions o f  the c ou rts  o r  con ­
c lude, upon re e xam in a tio n  o f  an in te r ­
p re ta tio n , th a t  It  is in co rrec t. T hese  
o ff ic ia l In te rp re ta tio n s  a rc  issued by 
the  A dm in is tra to r on  the  advice o f the 
S o lic ito r  o f  L ab o r, as au th o rized  by 
the  S e c re ta ry  (R e o rg . P I . G o f 1950. 64 
S ta t . 1263; G en . O rd . 45A , M ay  24, 
1950, 15 F R  3290 ).
S 778.2 Coverage nnd exemptions not dis­

cussed.
T h is  p a r t  778 docs n o t d ea l w ith  the  

gene ra l coverage o f  th e  Act o r  va rious 
specific  exem p tion s p rov ided  in the  
s ta tu te , und er which ce rta in  em p loy ­
ees w ith in  the  gene ra l coverage o f  the  
wage and h ou rs  p rov is ion s a re  w h o lly  
o r p a r t ia lly  exc luded  from  the  p ro tec ­
tion  o f  th e  Act's m in lm um -w age and 
ove rtim e-pay  requ irem en ts . Som e o f 
these exem p tion s a re  se lf-execu ting ; 
o th e rs  ca ll f o r  d e fin it ion s  o r  o th e r 
ac tion  by th e  A dm in is tra to r. R eg u la ­
tions and in te rp re ta tio n s  re la t in g  to 
gene ra l coverage and specific  exem p­
tions m ay be fo und  in  o th e r p a rts  o f 
th is chap te r.
8 778,3 Interpretations inndc, continued, 

nnd superseded by this port.
O n  and a fte r  pub lic a tion  o f  th is p a r t  

in the  F e d e ra l R e g is t e r , th e  in te rp re ­
ta tion s  con ta ined  th e re in  sh a ll be in 
e ffe c t and s h a ll rem a in  in e ffe c t u n t i l 
they  a re  m od ified , resc inded o r  w ith ­
d rawn. T h is  p a rt supersedes and re ­
p laces the In te rp re ta tio n s  p rev iou s ly  
pub lished  in  th e  F e d e ra l R e g is te r  
and Code o f F ed e ra l R eg u la tion s  as 
p a rt  778 o f  th is  chap te r. P r io r  op in ­
ions, ru lin g s  and In te rp re ta tio n s  and 
p r io r  en fo rcem en t po lic ies which a re  
n o t Inconsisten t w ith  the  In te rp re ta ­
tions in  th is  p a r t  o r  w ith  th e  F a ir  
L ab o r S tand a rd s  Act as am ended a re  
con tinued  in  e ffe c t ; a l l o th e r op in ions, 
ru ling s , in te rp re ta tio n s , and en fo rce ­
m en t po lic ies on th e  sub jec ts discussed 
in the  In te rp re ta tio n s  in th is  p a r t  a re

Wage and Hour Division, Labor
rescinded and w ithd raw n , Q uestions 
on  m atte rs  n o t fu l ly  covered by th is 
p a r t  m ay be addressed to  the A dm in is­
t ra to r  o f  th e  W age and H ou r D iv is ion . 
U .S . D e p a rtm en t o f L abo r, W ash ing ­
ton . D C  20210, o r to any R eg ion a l 
O ffic e  o f  th e  D iv is ion .
(4G FR  7309, Jan. 23, 19811
S 778.1 Reliance on inlcrprelntloiiR.

T h e  in te rp re ta tio n s  o f  the law  con ­
ta ined In th is  p a rt 778 a re  o ff ic ia l In ­
te rp re ta tio n s  which m ay be re lied  
upon as p rov ided  In section 10 o f  the 
P o r ta l- to -P o r ta l Act o f  1947 (61 S ta t. 
84 ).
S 778.5 Relation to other laws gencrnlly.

V a riou s F ed e ra l, S ta te , and loca l 
law s req u ire  th e  p aym en t o f  m in im um  
h o u r ly , o .i l ly  o r  w eek ly  wages d i f fe r ­
en t from  th e  m in im um  set fo r th  (n the 
F a ir  L a b o r S tanda rd s Act, and the 
p aym en t o f  ove rtim e com pensation  
com puted on  bases d i ffe re n t from  
those se t fo r th  in the  F a ir  L ab o r 
S tand a rd s  Act. W h e re  such leg is la tion  
Is app licab le  and does n o t con travene 
the  requ irem en ts o f th e  F a ir  L ab o r 
S tand a rd s  Act, n o th in g  in the act, the 
reg u la tion s  o r  the in te rp re ta tio n s  a n ­
nounced by the  A dm in is tra to r sh ou ld  
be taken  to  ove rrid e  o r  n u ll i fy  the p ro ­
visions o f  these lav/s. C om p liance  w ith 
o th e r  app licab le  leg is la tion  does n o t 
excuse noncom p liance  w ith the F a ir 
L a b o r S tandn rd s Act. W h e re  a h ighe r 
m in im um  wage th an  th a t  set. In the 
F a ir  L ab o r S tand a rd s  Act is app licab le  
to  an em p loyee  by v irtu e  o f  such o th e r 
leg is la tion , th e  reg u la r ra te  o f the  em ­
p loyee . as the  term  Is used In the  F a ir  
L ab o r S tand a rd s  Act, c ann o t be low er 
th a n  such app licab le  m in im um , fo r  
the  words " re g u la r  ra te  a t which he is 
em p loyed " as used in section 7 m ust be 
construed  to  m ean the  reg u la r ra te  a t 
which he is law fu lly  em p loyed .
8 778.G Effect o f Davlu-Ilacon Act.

Section  1 o f  th e  D av is-Bacon Act (46  
S ta t . 1494, as amended; 40 U .S .C . 276a ) 
p rov ides fo r  the  In c lu sion  o f certa in  
fr in g e  b ene fits  In the  p reva iling  wages 
th a t  a re  p redete rm ined  by the S ec re ­
ta ry  o f L ab o r, under th a t Act and re ­
la ted  sta tu tes , as m in im um  wages fo r  
la b o re rs  nnd m echanics em p loyed  by

§ 778 .6
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con tra c to rs  and subcon trac to rs  p e r­
fo rm ing  construc tion  activ ity  on F ed ­
e ra l and fe d e ra lly  assisted p ro jec ts . 
L ab o re rs  and m echanics p e rfo rm ing  
w ork  sub jec t to  such p redete rm ined  
m in im um  wages m ay , i f  th ey  w ork  
ove rtim e , be sub jec t to  ove rtim e com ­
pensation  p rov is ions o f o th e r laws 
which m ay app ly  c on cu rren tly  to 
them , Inc lud ing the  F a ir  L ab o r S ta n d ­
a rds Act. In  view o f th is fa c t, specific 
p rov is ion  was m ade in  the Dav ls -Bacon  
Act fo r  the  tre a tm en t o f such p rede ­
te rm ined  fringe  b ene fits  In th e  com pu­
ta tion  o f ove rtim e com pensation  under 
o th e r app licab le  s ta tu te s  inc lud ing the 
F a ir  L ab o r S tand a rd s  Act. T h e  a p p li­
cation  o f th is p rov is ion  Is discussed In 
§ 5.32 o f  th is  t it le , which sh ou ld  be 
considered tog e th e r w ith the  in te rp re ­
ta tion s In th is  p a r t  778 in de term in ing  
any ove rtim e com pensation  payab le  
under the  F a ir  L ab o r S tanda rd s  Act to 
such la b o re rs  and  m echanics in any 
workw eek when th e y  a rc  sub jec t to 
frin g e  b ene fit wage de te rm ina tion s 
under th e  Dav is-B acon  and re la ted  
acts.
8 778.7 Kffcct o f Service Contract Act o f 

1965.
T h e  M cN am ara -O 'H ara  Serv ice C on ­

tra c t Act o f 1965, which provides fo r  
the  p rede te rm ina tion  and the  spec ifi­
cation  in service con trac ts  en tered  in to  
by th e  F ede ra l G ove rnm en t o r the 
D is tr ic t o f C o lum b ia , o f  the m in im um  
wages and frin g e  b ene fits  to  be re ­
ceived by em p loyees o f con trac to rs  
and subcon trac to rs  em p loyed  In w ork 
on such con trac ts , con ta in s the  fo llow ­
ing provis ion :

S f.c. 6. In  determining any overtime pay to which such service employees are entitled 
under any Federal law, the regular or basic 
hourly rate of pay o f such an employee 
slinll not include any fringe benefit pay­
ments computed hereunder which are ex­
cluded from the regular rate under the Fair 
Labor Standards Act by provisions of sec­
tion 7(c)* thereof. ( ‘ Subsection designation 
changed In text from  section 7(d) to 7(e) to 
conform with the reletterlng enacted by the 
Fair Labor Standards Amendments o f 1008.)
W h e re  th e  frin g e  bene fits  specified in 
such a  service c on tra c t a re  fu rn ish ed  
to  an  em p loyee , th e  above p rov is ion  
p e rm its exc lu s ion  o f such frin g e  bene­
fits  from  the  em ployee's reg u la r ra te

o f pay under th e  F a i r  L ab o r S tanda rd s  
Act p u rsu an t to  th e  ru le s  and p rin c i­
p les set fo r th  in  subpa rt C o f th is  p a rt 
778. H ow ever, th e  M cN am ara -O 'H ara  
Act pe rm its an em p loye r to  d ischarge 
h is ob lig a tion  to  p rovide  the  specified 
fr in g e  bene fits  by fu rn ish in g  any 
equ iva len t com b inations o f bona fide 
fr in g e  bene fits  o r  by m ak ing  equ iva ­
le n t o r  d i ffe re n t ia l paym ents In cash. 
Pe rm iss ib le  m ethods o f doing th is  are 
set fo r th  in p a r t  4 o f th is  tit le , su bpa rt 
B . I f  th e  em p loy e r fu rn ish e s  equ iva ­
le n t bene fits  o r m akes cash paym ents , 
o r  bo th , to  an  em p loyee  as th e re in  au ­
tho rized . the  am oun ts th e re o f, to  the 
e x ten t th a t th e y  ope ra te  to  d ischarge 
the em p loyer's  ob lig a tion  under the 
M cN am ara -O 'H a ra  Act to fu rn ish  such 
specified fr in g e  bene fits , m ay be ex ­
c luded pu rsu an t to  such Act from  the 
em p loyee ’s re g u la r o r basic ra te  o f  pay 
in com puting an y  ove rtim e pay due 
the em p loyee  und e r the  F a ir  L ab o r 
S tanda rd s Act, p u rsu an t to the  ru le  
provided in  § 4.55 o f th is  t it le . T h is  
means th a t such equ iva len t fr in g e  
bene fits  o r  cash paym ents which a rc  
au th o rized  under the M cNam ara- 
O 'H a ra  Act to  be provided in lieu  o f 
th e  fr in ge  b ene fits  specified in d e te r­
m ina tions Issued under such Act a rc  
exc ludab le  fro m  th e  reg u la r ra te  in ap ­
p ly in g  th e  ove rtim e  p rov is ions o f the 
F a ir  L ab o r S tand a rd s  Act i f  th e  fringe  
bene fits  specified under the M cN a­
m ara -O 'H a ra  Act w ou ld be so e xc luda ­
b le  I f  a c tu a lly  fu rn ish ed . T h is  Is tru e  
regard less o f  w he th e r the  equ iva len t 
bene fits  o r paym ents them se lves m eet 
the  requ irem en ts o f section 7 (c ) o f th e  
F a ir  L ab o r S tanda rd s  Act and subpa rt 
C o f th is p a r t  778.

Subport B— The O vo rtim e  P ay
Requ irem ents
INTRODUCTORY

>1
8 778.100 The mnximum-hourH provisions.

Section  7 (a ) o f  the Act dea ls w ith »
m ax im um  h ou rs  and ove rtim e com ­
pensation  fo r  em p loyees w ho a re 
w ith in  the  gene ra l coverage o f  th e  Act 
and a re  n o t sp ec ifica lly  exem p t from  
its ove rtim e pay requ irem en ts . I t  pre- v 
scribes the  m ax im um  week ly h ou rs  o f 
w ork  pe rm itted  fo r  the  em p loym en t o f ji
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such em p loyees in any w orkw eek w ith ­
ou t e x t ra  com pensation  fo r  ove rtim e , 
and a  g ene ra l o ve rtim e  ra te  o f  pay  n o t 
less th a n  one and  o n e -h a lf tim es the  
em p loyee 's re g u la r ra te  which th e  em ­
p loyee  m ust rece ive f o r  a l l h ou rs  
w orked In  any w orkw eek In excess o f 
the  app licab le  m ax im um  hou rs . T h e  
em p loym en t by  an  em p loy e r o f  an em ­
p loyee  In  any  w o rk  sub jec t to th e  Act 
in any  w orkw eek brings these p ro v i­
sions in to  op e ra tion . T h e  em p loy e r Is 
p roh ib ited  from  em p loy ing  th e  em ­
p loyee  in excess o f th e  p rescribed 
m ax im um  h ou rs  in  such w orkweek 
w ith ou t pay ing  h im  the  requ ired  e x tra  
com pensation  fo r  th e  ove rtim e  hou rs 
worked a t a ra te  m eeting  th e  s ta tu to ry  
requ irem en t.
8 778.101 Maximum nonovcrtimc hours.

As a  g ene ra l standard , section  7 (n ) o f 7 
the Act p rov ides 40 h ou rs  as the m ax i­
mum num be r th a t  nn em p loyee  sub ­
jec t to  its p rov is ions m ay w ork  f o r  an 
em p loye r in any  w orkw eek w ith ou t re ­
ceiving add ition a l com pensation  a t not 
less th a n  the  s ta tu to ry  ra te  fo r  o ve r­
time. H ou rs  w orked in excess o f  the 
s ta tu to ry  m ax im um  in any  w orkw eek , 
are ove rtim e  h ou rs  under th e  s ta tu te ; 
a workv/eek no  lo n g e r th a n  the  p re ­
scribed m ax im um  Is a n onovc rtim c  
workweek und e r th e  Act, to  which the 
pay requ irem en ts  o f  section  6 (m in i­
mum wage and equa l p a y ) bu t n o t 
those o f  section  7 (a ) a re  app licab le .
(40 FR  7309, Jan. 23, 19B1) J

fi 778.102 Application o f overtime provL^) 
r  flions gcncrnlly. I
1 S ince th e re  is no  ab so lu te  lim ita tion  
\ In th e  Act (a p a r t  from  th e  ch ild  la b o r 
(p rov is ions and reg u la tion s  th e reu nd e r) 
Ion th e  n um be r o f  h ou rs  th a t  an em ­
p loyee  m ay w ork In any w orkw eek, he 
may w ork  as m any hou rs a  week as he  

/kn d  h is em p lo y e r see fit , so  long  as th c S  
requ ired  ove rtim e  com pensation  is 
paid h im  f o r  h o u rs  w orked In excess o f 
the m ax im um  workweek p rescribed by 
section 7 (a ) . T h e  A ct does n o t g ene ra l­
ly  requ ire , how ever, th a t an  em p loyee 
be paid ove rtim e  com pensation  fo r  
hou rs  in excess o f  e igh t p e r day, o r  fo r 
w ork on S a tu rd ay s , Sundays , ho lid ays 
o r reg u la r days o f  rest. I f  no m ore  
than  the  m ax im um  num be r o f h ou rs  
p rescribed In th e  Act a rc  a c tu a lly

w orked in th e  w orkw eek, ove rtim e  
com pensation  p u rsu an t to  section 7 (a ) 
need n o t be paid . N o th ing  in th e  Act, 
how ever, w ill re lie ve  an em p loy e r o f 
an y  ob lig a tion  he m ay have assumed 
by con tra c t o r  o f  any  ob lig a tion  Im ­
posed by o th e r F ed e ra l o r  S ta te  law  to  
lim it  ove rtim e  h ou rs  o f  w ork  o r  to pay 
p rem ium  ra te s  f o r  w ork  in excess o f a 
d a lly  s tan d a rd  o r  fo r  w o rk  on  S a tu r ­
days, S undays , h o lid ay s , o r  o th e r  p e r i­
ods ou tside o f  o r  in  excess o f the 
n o rm a l o r  re g u la r w orkweek o r  w o rk ­
day. (T h e  e ffe c t o f  m ak ing  such pay ­
m ents Is discussed In §§ 770.201 
th rou g h  778 .207 and 770 .219 .)
(40 F Ii 7309, Jan. 23. 19811
8 778.103 The workweek as the basis fo r

applying section 7(a).
I f  in  any w orkw eek an em p loyee  Is 

covered by th e  Act and  Is n o t exem p t 
f ro m  its o ve rtim e  pay requ irem en ts , 
th e  em p loy e r m ust to ta l a l l th e  h ou rs  
w orked by the  em p loyee  fo r  h im  In 
th a t  w orkw eek (even  th ough  two o r 
m o re  u n re la te d  Job assignm ents m ay 
have been p e r fo rm ed ), and  pay o ve r­
tim e  com pensation  fo r  each h o u r 
w orked In excess o f  th e  m ax im um  
hou rs  app licab le  under section 7 (a ) o f 
th e  Act. In  th e  case o f an em p loyee  
em p loyed  Jo in t ly  by two o r  m ore  em ­
p lo ye rs  (see p a r t  791 o f  th is  ch ap te r), 
a l l h ou rs  w o rked  by the  em p loyee  fo r  
such em p loye rs  du ring  the  w orkweek 
m ust be to ta le d  In de te rm in ing  the 
num be r o f  h ou rs  to  be com pensated in 
accordance w ith  section 7 (a ) . T h e  p r in ­
c ip les fo r  de te rm in ing  w ha t h ou rs  a rc  
h o u rs  w orked w ith in  th e  m ean ing o f 
th e  Act a re  discussed In p a r t  785 o f 
th is  chap te r.
9 778.101 Each workweek stands alone.

T h e  Act takes a  s ing le  w orkw eek as 
Its  s tanda rd  and does n o t p e rm it a v e r­
aging o f h ou rs  o ve r 2 o r  m ore  weeks. 
T h u s , i f  an em p loyee  w orks 30 h ou rs  
one week and  50 h ou rs  the  n ex t, he 
m ust receive ove rtim e  com pensation  
fo r  the o ve rtim e  h ou rs  w orked beyond 
th e  app licab le  m ax im um  in  th e  second 
week, even th ou g h  th e  average 
num be r o f  h o u rs  w orked in th e  2 
weeks is 40. T h is  is tru e  rega rd le ss o f  
w he th e r th e  em p loyee  w orks on  a 
standa rd  o r  sw lng -sh ift schedu le  and

559



§> 78 .105 29 CFR Ch. V (7 -1 -9 3  Edition)
reg ard less o f  w he th e r he Is pa id on  a 
datly . w eek ly , b iw eek ly , m on th ly  o r 
o th e r basis. T h e  ru le  is a lso  app licab le  
to  p iecew orkers Rnd em p loyees paid on 
a com m ission basis. I t  Is th e re fo re  nec­
essary to  de te rm ine th e  h ou rs  w orked 
and  th e  com pensation  earned  by piece­
w o rke rs  and com m ission em p loyees on 
a  w eek ly  basis.
ft 778.105 Determining the workweek.

An em p loyee 's w orkw eek Is a  fix ed  
and re g u la r ly  re c u rr in g  period  o f  160 
h ou rs—seven consecutive 2 4 -h ou r p e ri­
ods. I t  need n o t coincide w ith the  ca l­
enda r week bu t m ay begin on any  dny 
and a t  an y  h o u r o f  th e  day. F o r  p u r­
poses o f  com puting  pay  due und e r the 
F a ir  L a b o r S tand a rd s  Act, a  s ing le 
w orkw eek m ay be estab lished  fo r  a 
p la n t o r  o th e r e stab lishm en t as a 
w ho le  o r  d iffe re n t w orkw eeks m ay be 
estab lished  fo r  d i f fe re n t  em p loyees o r 
g roups o f  em ployees. Once the  beg in­
n ing tim e  o f an em p loyee ’s w orkw eek 
Is estab lished , it  rem a in s fix ed  reg a rd ­
less o f  th e  schedu le  o f h ou rs  w orked 
by h im . T h e  beg inn ing o f  the  w o rk ­
week m ay  be changed i f  th e  change Is 
in tended to  be p e rm anen t and is n o t 
designed to  evade th e  ove rtim e re ­
qu irem en ts o f the  Act. T h e  p rop e r 
m ethod  o f com puting  ove rtim e  pay in 
a pe riod  in which a change in the  tim e 
o f com m encem ent o f  th e  w orkw eek Is 
made, is discussed in §§778.301 and 
778.302 .
8 77R.10G Time o f pnjment.

T h e re  is no req u irem en t in the  Act 
th a t o ve rtim e  com pensation  be paid 
week ly . T h e  gene ra l ru le  is that, o ve r­
time com pensation  ea rn ed  in a p a r­
t ic u la r w orkw eek m ust be paid on  the 
re g u la r pay day  f o r  the  p e riod  in 
which such w orkw eek ends. W hen  the 
c o rrec t am oun t o f  ove rtim e  com pensa­
tion  cannot be de te rm ined  u n ti l some 
tim e a ft e r  the  re g u la r pay period , 
how ever, th e  requ irem en ts o f  th e  Act 
w ill be satis fied  i f  the  em p loye r pays 
the  excess ove rtim e  com pensation  as 
soon a ft e r  the  re g u la r  pay pe riod  as Is 
p racticab le . P a ym en t m ay n o t be de­
layed  fo r  a pe riod  lo n g e r th a n  is re a ­
son ab ly  necessary fo r  th e  em p loye r to 
com pute  and a rrang e  f o r  paym en t o f 
th e  am oun t due and in n o  even t m ay 
p aym en t be de layed beyond  the n e x t

p ayd ay  a fte r  such com pu ta tion  can be 
m ade. W h e re  re tro ac tiv e  wage in ­
creases a re  made, re tro ac tiv e  ove rtim e  
com pensation  is due a t the  tim e the  
increase Is pa id , as discussed In 
§ 778 .303 . F o r  a discussion o f  ove rtim e  
p aym en ts due because o f Increases by 
way o f  bonuses, see § 778.209 .
P r in c ip l e s  for Co m put ing  O vert im e
P ay B ased on th e  " R egular R ate”

8 778.107 General standard fo r  overtime 
pny.

T h e  gene ra l ove rtim e  pay s tanda rd  
in sec tion  7 (a ) requ ire s  th a t ove rtim e  
m ust be com pensated a t a ra te  n o t less 
th a n  one and on e -h n lf times th e  regu ­
la r  ra te  a t which the  em p loyee  is ac tu ­
a l ly  em p loyed . T h e  re g u la r ra te  o f pay 
a t w h ich  the em p loyee  Is em p loyed  
m ay in  no even t be less than  th e  s ta tu ­
to ry  m in im um . (T h e  s ta tu to ry  m in i­
m um  is the specified m in im um  wage 
app licab le  und e r section  6 o f  the  Act, 
excep t in the  case o f  w o rke rs  spec ia lly  
p rov ided  fo r  In section  14 and  w orke rs 
in P u e rto  R ico , th e  V irg in  Is land s , and 
A m erican  Sam oa  who a re  covered by 
wage o rd e rs  Issued pu rsu an t to  section 
8 o f th e  A ct.) I f  th e  em ployee's reg u la r 
ra te  o f  pay is h ig h e r th an  th e  s ta tu to ­
ry  m in im um , h is ove rtim e com pensa­
tion  m ust be com puted a t a  ra te  n o t 
less th a n  one and on e -h a lf tim es such 
h ig h e r ra te . U nd e r ce rta in  cond itions 
p rescribed in  section 7 ( f ) ,  (g ), and (J ), 
th e  A ct p rovides lim ited  excep tions to  
th e  app lica tion  o f  the gene ra l s tand ­
a rd  o f  section 7 (a ) fo r  com puting o ve r­
tim e pay based on the  re g u la r ra te . 
W ith  respect to  these, see §§ 778.400 
th ro u g h  778.421 and 778.601 and p a rt 
548 o f  th is chap te r. T h e  Act a lso  p ro ­
vides, in section 7 (b ) , ( i ) , ( k )  and (m ) 
and in  section 13, ce rta in  p a rt ia l and 
to ta l exem p tions from  the app lica tion  
o f  sec tion  7 (a ) to  certa in  em p loyees 
and  und e r ce rta in  cond itions. R eg u la ­
tion s and in te rp re ta tio n s  concern ing 
these  exem ptions a re  outside the  
scope o f  th is p a r t  778 and re fe rence  
sh ou ld  be m ade to  o th e r app licab le  
p a rts  o f  th is chap te r.
[40 F R  7309, Jan. 23, 1981]
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W age and Hour Division, Labor §778 .111
8 778.108 The “ rcgulnr rate".

T h e  “ reg u la r ra te "  o f pay  under the  
Act ci nno t be le f t  to  a d ec la ra tion  by 
the  pa rties as to  whnt Is to  be trea ted  
as th e  reg u la r ra te  fo r  an em p loyee ; It 
m ust be draw n from  w ha t happens 
under the em p loym en t con trac t (.Bay 
Ridge Operating Co. v. Aaron, 334 U .S . 
446 ). T h e  Sup rem e C ou rt has d e ­
scribed It as th e  h o u r ly  ra te  a c tu a lly  
paid th e  em p loyee  fo r  th e  n o rm a l, 
n onovc rtlm e  w orkw eek fo r  which he  Is 
em p loyed—an "ac tu a l fa c t"  ( Walling 
v. Youngcrman-Reynolds Hardwood 
Co., 325 U .S . 419 ). Section  7 (c ) o f th e  
Act requ ire s Inc lu sion  In th e  " re g u la r  
ra te "  o f  " a l l  rem un e ra tion  fo r  em p loy ­
m en t paid to , o r  on  b e h a lf o f, the em ­
p lo yee " excep t paym ents spec ifica lly  
exc luded  by p a rag raph s (1 ) th rou gh  
(7 ) o f  th a t subsection . (T h ese  seven 
types o f paym ents , which a re  set fo r t h  
in § 778.200 and discussed in §§ 778.201 
th ro u g h  778.224 , a re  h e re a fte r r e ­
fe r re d  to  as " s ta tu to ry  exc lu sions.” ) 
As sta ted  by th e  Sup rem e C o u rt  in th e  
Y oungc rm an -R cyn o ld s  case cited 
above: "Once the  pa rties have decided 
upon the  am oun t o f wages and th e  
m ode o f paym en t the  de te rm ina tion  o f  
th e  reg u la r ra te  becomes a  m a tte r o f  
m athem atica l com puta tion , the  re su lt 
o f  which is una ffe c ted  by any designa­
tio n  o f a c on tra ry  ‘ reg u la r ra te ’ in th e  
wage con trac ts ."
8 778.109 The regulur rate is aa hourly 

rate.
T h e  " re g u la r  ra te "  under the  Act Is 

a ra te  per h ou r. T h e  Act does n o t r e ­
qu ire  em p loyers to  com pensate em ­
p loyees on an h o u r ly  ra te  basis: th e ir  
ea rn ings m ay be determ ined on a 
p iece-rate, s a la ry , comm ission, o r  
o th e r basis, b u t in such case the o v e r­
tim e com pensation  due to  em p loyees 
m ust be com puted on the  basis o f th e  
h o u r ly  ra te  derived th e re from  and , 
th e re fo re , it is necessary to  com pute 
the  reg u la r h o u r ly  ra te  o f  such em ­
p loyees du ring  each w orkweek, w ith  
ce rta in  s ta tu to ry  excep tions discussed 
in §§ 778.400 th rou g h  778.421 . T h e  reg ­
u la r  h o u r ly  ra te  o f  pay o f  an em p loyee 
is de te rm ined  by divid ing h is to ta l r e ­
m une ra tion  fo r  em p loym en t (e xcep t 
s ta tu to ry  exc lu s ion s) In any w orkweek 
by th e  to ta l num ber o f h ou rs  a c tu a lly  
w orked by h im  In th a t  w orkw eek fo r

which such com pensation  was paid. 
T h e  fo llow in g  sections give some ex ­
am p les o f th e  p ro p e r m ethod  o f d e te r­
m in ing the  re g u la r ra te  o f pay In p a r­
t ic u la r Instances: (T h e  m axim um
hou rs s tan d a rd  used in these exam p les 
Is 40 h ou rs  in  n w orkw eek).
8 778.110 Hourly rate employee.

(a )  Earnings at hourly rate exclu­
sively. I f  th e  em p loyee is em p loyed 
so le ly  on  th e  basis o f  a s ing le  h o u r ly  
ra te , the  h o u r ly  ra te  is h is " re g u la r 
ra te ."  F o r  h is ove rtim e w o rk  he m ust 
be paid, In  add ition  to  h is  s tra ig h t 
tim e h o u r ly  earn ings, a sum  de te r­
m ined by m u lt ip ly in g  o n e -h a lf the 
h o u r ly  ra te  by th e  num ber o f  hou rs 
worked In  excess o f  40 in th e  week. 
T h u s  a $6 h o u r ly  ra te  w ill b ring , fo r  
an em p loyee  who w orks 46 hou rs , a 
to ta l w eek ly  wage o f $294 (4 6  h ou rs  a t 
$6 p lus 6 a t  $3 ). In  o th e r words, the 
em p loyee Is en tit led  to  be paid an 
am oun t equa l to  $6 an h o u r fo r  40 
hou rs  and $9 an h o u r fo r  th e  6 hou rs  
o f  ove rtim e , o r  a to ta l o f $294.

(b ) Hourly rate and bonus. I f  the 
em p loyee  receives, in add ition  to  his 
earn ings a t the  h o u r ly  ra te , a p roduc­
tion  bonus o f  $9.20, the re g u la r h o u r ly  
ra te  o f  pay  Is $6.20 an h o u r  (4 6  hou rs  
a t $6 y ie lds $276; th e  add ition  o f  the 
$9.20 bonus m akes a  to ta l o f  $285.20; 
th is  to ta l divided by 46 h ou rs  y ie lds a 
ra te  o f  $6 .20 ). T h e  em p loyee  is then 
en tit led  to  be paid a to ta l wage o f 
$303 .80 fo r  46 h ou rs  (46  h ou rs  a t $6.20 
p lus 6 h ou rs  a t $3.10, o r 40 h ou rs  a t 
$6.20 p lu s 6 h ou rs  a t $9.30).
[46 r R  7309, Jnn. 23. 1961]
8778.111 Pieceworker.

(a ) Piece rates and supplements gen­
erally. W hen  an em p loyee  is em ployed 
on a  p iece-rate basis, h is regu la r 
h o u r ly  ra te  o f  pay Is com puted by 
adding tog e th e r h is to ta l earn ings fo r  
the  workw eek from  piece ra tes and a ll 
o th e r sou rces (such as p roduc tion  bo­
nuses) and  any sums pa id  fo r  waiting 
tim e o r  o th e r h ou rs  w orked (excep t 
s ta tu to ry  exc lu s ions): T h is  sum  is then 
divided by the num be r o f  hou rs  
worked In th e  week fo r  which such 
com pensation  was paid, to  y ie ld  the 
p ieceworker's " re g u la r ra te ”  fo r  th a t 
week. F o r  h is ove rtim e w ork the  piece-
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w o rke r is en tit led  to  be paid , in add i­
tion  to  h is to ta l w eek ly  earn ings a t 
th is  reg u la r ra te  fo r  a ll h ou rs  w orked , 
a sum  equ iva len t to  o n e -h a lf th is regu ­
la r  ra te  o f pay m u lt ip lie d  by the 
num be r o f h ou rs  w orked In excess o f 
40 in  the week. (F o r  an a lte rn a tiv e  
m ethod  o f com p ly ing w ith  the  o v e r­
tim e requ irem en ts o f th e  Act as f a r  as 
p iecew orkers a re  concerned , see 
§ VT3.4.tfl.) O n ly  add ition a l h a lf- t im e  
pay  is requ ired  in such cases where 
th e  employee has a lre ad y  received 
stra igh t-tim e  com pensation a t piece 
ra te s  o r by supp lem en ta ry  paym ents 
fo r  a l l h ou rs  w orked . T hu s , i f  th e  em ­
p loyee  has worked 50 h ou rs  and has 
ea rned  $245.50 a t piece ra te s f o r  46 
h ou rs  o f p roductive w ork  and in add i­
tio n  has been com pensated a t $5.00 an 
h o u r  fo r  4 h ou rs  o f  w aiting tim e, h is 
t o ta l com pensation . $265 .50 m ust be 
d ivided by his to ta l h ou rs  o f  w ork , 50. 
to  a rr iv e  a t his reg u la r h o u r ly  ra te  o f 
p a y—$5.31. F o r  th e  10 h ou rs  o f o ve r­
tim e the  emp loyee is en tit le d  to add i­
t io n a l com pensation o f  $26.55 (1 0  
h ou rs  a t $2 ,655). F o r  the  week's w ork 
he  Is thus en tit led  to  a to ta l o f  $292 .05 
(w h ich  Is equ iva len t to  40 h ou rs  a t 
$5.31 p lus 10 ove rtim e h ou rs  at 
$7 ,965 ).

(b )  Piece rales with minimum hourly 
guarantee. In  some cases an em p loyee  
is h ired  on a p iece-rate basis coup led 
w ith  a m in im um  h o u r ly  gua ran ty . 
W h e re  the to ta l p iece-rate earn ings 
fo r  the workweek fa l l  s h o r t  o f  the 
am oun t th a t w ou ld be earned fo r  the  
to ta l h ou rs  o f w ork  a t the  gua ran teed  
ra te , th e  em p loyee Is paid th e  d i f fe r ­
ence. In  such weeks the em p loyee  is in 
fa c t pa id a t an h o u r ly  ra te  and the 
m in im um  h o u r ly  g ua ran ty  which he 
was paid is his reg u la r ra te  in th a t 
week. In  the exam p le  ju s t  given, i f  the 
em p loyee  was guaran teed  $5.50 an 
h o u r fo r  p roductive w ork ing  tim e, he 
w ou ld  be paid $253 (4 6 x $ 5 .5 0 ) fo r  th e  
46 h ou rs  o f p roductive w ork (in stead  
o f th e  $245.50 earned a t piece ra te s ). 
In  a  week In which no w aiting tim e 
was involved , he w ou ld be owed an ad ­
d it io n a l $2.75 (h a l f  t im e ) fo r  each o f 
th e  6 overtim e h ou rs  w orked , to  b ring  
h is to ta l com pensation up to  $269 .50 
(4 6  h ou rs  a t $5.50 p lus 6 h ou rs  n t $2.75 
o r  40 h ou rs  a t $5.50 p lu s 6 h ou rs  a t 
$ 8 .2 5 ). I f  he is paid a t a d i f fe re n t  ra te
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fo r  w aiting tim e, h is reg u la r ra te  is the 
weighted average o f the  2 h ou r ly
ates, as discussed In § 778.115.

(40 FR. 7309, Jan. 23, 1081]
8 778.112 Day rates nnd job rates.

I f  the em p loyee  is paid a f la t  sum 
fo r  a dny ’s w ork o r  fo r  doing a p a rticu ­
la r  jo b . w ith ou t reg a rd  to the  num ber 
o f  h ou rs  w orked in  the  day o r a t the 
Job, and i f  he  receives no  o th e r fo rm  
o f com pensation  fo- services, h is regu­
la r  ra te  is de term ined  by to ta lin g  a ll 
th e  sums received a t such day rates o r 
Job ra te s in the  workw eek and dividing 
by the  to ta l h o u rs  ac tu a lly  w orked . He 
is then  en tit le d  to  e x tra  h a lf- t im e  pay 
a t th is  ra te  fo r  a l l  h ou rs  w orked In 
excess o f  40 in th e  workweek.
8 778.113 Salaried employees—general.

(a )  Weekly salary. I f  th e  employee is 
em p loyed  so le ly  on  a  w eek ly sa la ry  
basis, his re g u la r h o u r ly  ra te  o f  pay, 
on which tim e and a h a l f  m ust be 
paid , is com puted  by dividing the 
sa la ry  by the  num ber o f  h ou rs  which 
the  s a la ry  is in tended  to compensate. 
I f  an em p loyee is h ired  a t a  s a la ry  o f 
$182 .70 and I f  it  is understood  th a t 
th is  s a la ry  is com pensation fo r  a regu ­
la r  w orkweek o f 35 hou rs , the em p loy ­
ee ’s re g u la r ra te  o f  pay is $182.70 d i­
vided by 35 h ou rs , o r $5.22 an h ou r, 
and when he w orks ove rtim e he Is en­
tit le d  to  receive $5 .22 fo r  each o f  the 
f i r s t  40 h ou rs  and $7.83 (one  and one- 
h a lf  tim es $5 .22 ) fo r  ench h o u r th e re ­
a fte r . I f  an  em p loyee  is h ired  a t a 
sa la ry  o f  $220 .80 fo r  a  40 -h ou r week 
his re g u la r ra te  Is $5.52 an h ou r.

(b ) Salary for periods other than 
workweek. W h e re  the sa la ry  covers a 
period  lo n g e r th a n  a  w orkweek, such 
as a  m on th , It m ust be reduced to  its 
w orkweek equ iva len t. A m on th ly  
s a la ry  is sub jec t to  t ran s la t io n  to Its 
equ iva len t w eek ly wage by m u ltip ly ing  
by 12 (th e  num be r o f m on th s ) and di­
viding by 52 (th e  num ber o f  weeks). A 
sem im on th ly  s a la ry  is tran s la ted  in to  
its equ iva len t w eek ly  wage by m u lt i­
p ly ing  by 24 and divid ing by 52. Once 
the  w eek ly wage Is a rrived  at, th e  reg­
u la r  h o u r ly  ra te  o f  pay w ill be ca lcu­
la ted  as Indicated above. T h e  reg u la r 
ra te  o f  an em p loyee  who is paid a reg­
u la r  m on th ly  s a la ry  o f $1,040, o r  a  reg-

W ag e  and  H ou r D iv is ion , Labo r
u la r  sem im on th ly  s a la ry  o f  $520 fo r  40 
hou rs  n week, Is th u s  fo u n d  to  be $6 
p e r h ou r. U nd e r reg u la tion s  o f  th e  Ad­
m in is tra to r , p u rsu an t to  th e  a u th o r ity  
given to h im  In sec tion  7 (g ) (3 ) o f  the 
Act, the p a rtie s  m ay  p rov ide  th a t  the 
re g u la r ra te s s h a ll be de te rm ined  by 
divid ing th e  m on th ly  s a la ry  by the 
num be r o f w o rk ing  days in  the m on th  
and then  by the  num be r o f h ou rs  o f 
th e  n o rm a l o r  re g u la r w o rkday . O f 
course , th e  re su lta n t ra te  In  such a 
case m ust n o t be less th an  the  s ta tu to ­
ry  m in im um  wage.

8778.114 Fixed snlury fo r fluctuating 
hours.

(a )  A n  em p loyee  em p loyed  on  a 
s a la ry  basis m ay have h o u rs  o f w ork 
wh ich  flu c tu a te  fro m  week to  week 
and  the  sa la ry  m ay be pa id  h im  p u rsu ­
a n t to  an  understand ing  w ith  h is em ­
p lo y e r th a t  he w ill receive such fixed  
am oun t as s tra ig h t tim e pay fo r  w hat­
ever h ou rs  he is ca lled  upon  to  w o rk  in 
a  workweek, w he th e r few  o r  m any. 
W h e re  th e re  is a  c le a r m u tu a l und er­
stand ing  o f th e  p a rtie s  th a t  the  fixed  
sa la ry  is com pensation  (a p a r t  from  
ove rtim e p rem ium s) fo r  the  hou rs  
w orked each workweek, w ha teve r th e ir 
num ber, ra th e r  th a n  fo r  w ork ing  40 
h ou rs  o r som e o th e r fix ed  w eek ly work 
period , such a s a la ry  a rrang em en t Is 
pe rm itted  by the Act i f  th e  am oun t o f 
th e  sa la ry  is su ffic ie n t to  p rov ide  com ­
pensation  to  the em p loyee  a t a  rate 
n o t less th an  th e  app licab le  m inim um  
wage ra te  fo r  eve ry  h o u r w orked In 
those  workweeks in  which the num ber 
o f  h ou rs  he  w orks is g reatest, and i f  he 
receives e x t ra  com pensation , in  addi­
tio n  to such sa la ry , fo r  a l l overtim e 
hou rs  w orked a t a  ra te  n o t less than  
o n e -h a lf h is re g u la r  ra te  o f  pay. Since 
th e  sa la ry  In such a s itu a tion  is In ­
tended to  com pensate th e  em p loyee a t 
s tra ig h t tim e ra te s  fo r  w hateve r hou rs  
a re  w orked in the  w orkw eek, the  regu­
la r  ra te  o f  th e  em p loyee  w ill v a ry  from  
week to  week and is de te rm ined  by d i­
v id ing the num be r o f  h o u rs  w orked in 
th e  w orkweek in to  the  am oun t o f the 
sa la ry  to  ob ta in  th e  app licab le  h o u r ly  
ra te  fo r  the  week. P a ym en t f o r  ove r­
tim e h ou rs  a t o n e -h a lf such ra te  in ad­
d ition  to  th e  sa la ry  sa tis fies the  ove r­
tim e pay req u irem en t because such
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hou rs  hnvc a lready  been com pensated 
a t the  s tra ig h t time re g u la r rate , 
under the  s a la ry  a rrangem en t.

(b ) T h e  app lica tion  o f th e  princ ip les 
above sta ted  m ay be i l lu s tra te d  by the 
case o f an  em p loyee whose h ou rs  o f 
w ork do n o t  cu stom arily  fo llow  a regu ­
la r  schedu le  bu t va ry  from  week to 
week, whose overtim e w o rk  Is never In 
excess o f  50 h ou rs  in a w orkw eek, and 
whose s a la ry  o f  $250 a week is paid 
w ith th e  understand ing th a t  it consti­
tutes h is com pensation , except fo r  
overtim e prem ium s, fo r  w hatever 
hou rs  a re  w orked in the workweek. I f  
du ring  th e  course o f 4 weeks th is em ­
p loyee w orks 40, 44, 50, and 48 hou rs , 
his reg u la r h o u r ly  ra te  o f  pay in each 
o f these weeks is app rox im a te ly  $6.25, 
$5.68, $5, and $5.21, respective ly . S ince 
the  em p loyee  has a lread y  received 
s tra igh t-tim e  com pensation on a 
sa la ry  basis fo r  a l l h ou rs  w orked , on ly  
add ition a l h a lf- t im e  pay is due. F o r  
the f i r s t  week the  em ployee is en tit led  
to be pa id $250; fo r  the second week 
$261.36 ($ 250  p lus 4 h ou rs  a t $2.84, o r 
40 h ou rs  a t  $5.60 p lus 4 hou rs  a t 
$8 .52); fo r  th e  th ird  week $275 ($250 
p lus 10 h ou rs  a t $2.50, o r  40 h ou rs  a t 
$5 p lu s 10 h ou rs  a t $7 .50 ); fo r  the 
fo u r th  week app rox im a te ly  $270.88 
($250 p lu s 8 hou rs  a t $2.61 o r  40 h ou rs  
a t $5.21 p lu s 8 hou rs a t $7 .82 ).

(c ) T h e  " flu c tu a tin g  w orkw eek" 
m ethod o f  ove rtim e paym en t may no t 
be used un less the  sa la ry  is su ffic ien t­
ly  la rge  to  assure th a t no  workweek 
w ill be w orked In which the em p loy ­
ee's average h o u r ly  ea rn ings from  the 
sa la ry  f a l l  be low  the m in im um  h ou r ly  
wage ra te  app licab le  u nd e r the  Act, 
and un less the  em p loyee c le a r ly  un ­
derstands th a t the  sa la ry  covers w ha t­
ever h o u rs  the  Job m ay demand in a 
p a rt ic u la r workweek and the  em p loyer 
pays the  s a la ry  even th ough  the w o rk ­
week is one  In which a fu l l  schedu le o f 
h ou rs  is n o t worked. T yp ic a lly , suc li 
sa la ries a re  paid to em p loyees who do 
n o t cu s tom arily  w ork a reg u la r sched­
u le o f  h ou rs  and a re  In am ounts 
agreed on  by the  parties as adequate 
stra igh t-tim e  com pensation fo r  long  
workweeks as w e ll as s h o r t  ones, under 
the circum stances o f th e  em p loym ent 
as a w ho le . W h e re  a ll th e  lega l p re req ­
uisites f o r  use o f th e  " flu c tu a tin g  
w orkw eek" m ethod  o f ove rtim e pay-

(46 FR  7310. Jan. 23, 19811
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m en t a rc  p resen t, th e  Act, in requ iring  
th a t  " n o t  less th a n "  the prescribed 
p rem ium  o f 50 p e rcen t fo r  ove rtim e 
h ou rs  w orked be paid , does not p roh ib ­
it pay ing  m ore . O n  the  o th e r hand , 
w here a l l  th e  fac ts indicate th a t an 
em p loyee  Is being pa id  fo r  h is o ve r­
tim e hou rs  a t a  ro te  no  g reate r th an  
th a t which he receives fo r  n onove r­
tim e hou rs , com p liance w ith the  Act 
cann o t be rested on  any app lica tion  o f 
th e  flu c tu a tin g  w orkweek overtim e 
fo rm u la .
133 FR  906. Jan. 20. 10G8, as amended at 46 
FR  1310. Jan. 23. 1081]
9 778.115 Employees working at two or 

more rntes.
W h e re  an em p loyee  In a sing le w o rk ­

week w orks a t tw o o r  m ore d iffe re n t 
types o f w ork fo r  w hich d iffe re n t non- 
o ve rtim e  ra te s o f  pay (o f  n o t less than  
th e  app licab le  m in im um  wage) have 
been estab lished , h is reg u la r ra te  fo r  
th a t  week is the  weighted average o f 
such ra tes . T h a t  is, h is to ta l earn ings 
(e xcep t s ta tu to ry  exc lus ions) a re  com ­
pu ted  to  inc lude h is com pensation 
du ring  the  w orkw eek from  a ll such 
ra te s , and a rc  th e n  divided by th e  
to ta l num ber o f  h ou rs  worked a t a ll 
jo b s . C e rta in  s ta tu to ry  exceptions p e r­
m ittin g  a lte rn a tiv e  m ethods o f  com ­
pu ting  ove rtim e pay in such cases a re  
discussed in §§ 778.400 and 778.415 
th rou g h  778.421 .
§778.114 Payments other than cash.

W h e re  paym en ts a re  made to em ­
p loyees in the fo rm  o f goods o r fa c ili­
ties which a re  regarded as p a r t  o f  
wages, th e  reasonab le  cost to  the em ­
p lo y e r o r  the fa i r  va lue  o f such goods 
o r  o f fu rn ish in g  such fac ilitie s m ust be 
Inc luded In the  re g u la r  rate . (S ee  p a rt  
531 o f th is  ch ap te r f o r  a discussion as 
to  the inc lu sion  o f  goods and fac ilitie s  
in  wages and th e  m ethod  o f de te rm in ­
ing reasonab le  cost.) W here , fo r  exam ­
p le , an em p loye r fu rn ish es lodg ing to  
h is em p loyees In  add ition  to  cash 
wages the  reasonab le  cost o r  th e  fa i r  
va lu e  o f  the lodg ing  (p e r week) m ust 
be added to the  cash wages b e fo re  the  
re g u la r ra te  is determ ined .
140 FR  7310, Jon. 23, 1981]

§778.117 Commission payments—gcncrnl.
Comm issions (w h e th e r based on  a 

percentage o f  to ta l sa les o r  o f  sa les In 
excess o f a specified am oun t, o r  on 
some o th e r fo rm u la ) a re  paym en ts fo r  
h ou rs  worked and  m ust be Inc luded in 
the  reg u la r ra te . T h is  is tru e  reg a rd ­
less o f w hethe r the  com m ission Is the 
so le  source o f th e  em p loyee ’s com pen ­
sa tion  o r Is paid in  add ition  to  a  gua r­
an teed  sa la ry  o r  h o u r ly  ra te , o r  on 
som e o th e r basis, and regard less o f  the 
m ethod , frequency, o r  re g u la rity  o f 
com puting , a llo ca tin g  and paying  the 
comm ission. I t  docs n o t m a tte r w h e th ­
e r the  comm ission earn ings a re  com ­
puted da lly , w eek ly , b iw eek ly , sem i­
m on th ly , m on th ly , o r  a t som e o th e r 
in te rv a l. T h e  fa c t th a t  th e  com m ission 
is pnid on a  basis o th e r th an  w eek ly , 
and  th a t paym ent is de layed  fo r  a tim e 
past th e  employee's n o rm a l pay  day o r 
pay period , docs n o t excuse the  em ­
p lo y e r from  Inc lud ing th is p aym en t in 
th e  employee's reg u la r ra te .
136 FR  4981, Mar. 16. 1971]
§778.118 Commission paid on n workweek 

basis.
W h en  the com m ission Is paid on a 

w eek ly basis, it is added to  the em p loy ­
ee ’s o th e r earn ings f o r  th a t w orkw eek 
(e xcep t ove rtim e p rem ium s and  o th e r 
paym ents exc luded os p rov ided  In sec­
tio n  7 (e ) o f  the A ct), and th e  to ta l is 
divided by the to ta l num ber o f  h ou rs  
w orked in the w orkw eek to  ob ta in  the  
em p loyee ’s reg u la r h o u r ly  ra te  fo r  the  
p a rt ic u la r w orkw eek. T h e  em p loyee 
m ust th en  be pa id  e x t ra  com pensation  
a t o n e -h a lf o f th a t  ra te  fo r  each h o u r 
w orked In excess o f th e  app licab le  
m ax im um  hou rs  standard .
§778.119 Deferred commission pny- 

mcntB—general rules.
I f  the  c a lcu la tion  and  paym en t o f  

th e  comm ission cannot be com p le ted  
u n ti l som etim e a fte r  th e  re g u la r pay 
day fo r  the w orkw eek, th e  em p loye r 
m ay d isregard th e  comm ission in com ­
pu ting  the re g u la r h o u r ly  ra te  u n ti l 
th e  am oun t o f com m ission can be as­
certained . U n t i l th a t  Is done he  m ay 
pay com pensation fo r  ove rtim e  a t a 
ra te  n o t less th a n  one and o n e -h a lf 
tim es the  h o u r ly  ra te  paid the  em p loy ­
ee, exc lusive o f th e  com m ission . W hen
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the com m ission can be com puted and 
paid, add ition a l o ve rtim e  com pensa­
tion due by reason  o f  th e  In c lu sion  o f 
the comm ission In the em p loyee ’s reg­
u la r  ra te  m ust a lso  be paid . T o  com ­
pute th is add ition a l o ve rtim e  com pen­
sation , It  is necessary , as a  genera l 
ru le , th a t the  com m ission be ap p o r­
tioned back ove r the  w orkw eeks o f  the 
period  du ring  which i t  was earned . 
T h e  em p loyee m ust th e n  receive add i­
t ion a l ove rtim e com pensa tion  fo r  each 
week du ring  th e  pe riod  in  which he 
worked In excess o f th e  app licab le  
m axim um  h ou rs  s tan d a rd . T h e  addi­
tiona l com pensation  fo r  th a t w o rk ­
week m ust be n o t less th a n  o n e -h a lf o f 
the Increase in  th e  h o u r ly  ra te  o f  pay 
a ttr ib u tab le  to  the com m ission fo r  
th a t week m u lt ip led  by th e  num be r o f  
hou rs w orked In  excess o f  th e  app lica ­
ble m ax im um  h ou rs  s tan d a rd  in th a t 
workweek.
§778.120 Deferred commission pnymcnts 

not identifiable as enrned in particular 
workweeks.

I f  it  Is n o t possib le o r  p rac ticab le  to 
a lloca te  th e  com m ission am ong the 
workw eeks o f  th e  p e riod  In  p ro p o rt io n  
to  the am oun t o f  com m ission ac tu a lly  
earned o r  rea sonab ly  p resum ed to  be 
earned each week, som e o th e r  rea sona ­
b le and equ itab le  m e thod  m ust be 
adopted . T h e  fo llow in g  m ethods mny 
be used:

(a ) Allocation of equal amounts to 
each week. Assume th a t  th e  em ployee 
earned an  equa l am oun t o f  com m is­
s ion  in  each week o f  th e  com m ’sslon 
com puta tion  pe riod  and com pute any 
add ition a l ove rtim e  com pensation  due 
on th is am oun t. T h is  m ay  be done as 
fo llow s:

(1 )  F o r  a  com m ission com pu ta tion  
period o f  1 m on th , m u lt ip ly  the  com ­
m ission paym en t by 12 and divide by 
52 to  get th e  am oun t o f  com m ission a l­
locab le  to  a  s ing le  week. I f  th e re  is a 
sem im on th ly  com pu ta tion  period ,
m u lt ip ly  th e  com m ission paym en t by 
24 and divide by 52 to  get each week's 
comm ission. F o r  a com m ission com pu­
ta tion  pe riod  o f  a  specific  gflp nbe r o f 
w orkweeks, such as eve ry  4 w -ks (as 
d istingu ished from  eve ry  m on th ) 
divide the to t .; am oun t o f  comm ission 
by  the  num be r o f  weeks fo r  which It  
rep resen ts add ition a l com pensation  to

get th e  am oun t o f com m ission a llo c a ­b le  to each week.
(2 ) Once the  am oun t o f  com m ission 

a llocab le  to  a  w orkw eek hns been as­
certa ined  fo r  each week in which o ve r­
tim e was w orked , th e  com m ission fo r  
th a t  week is divided by the  to ta l 
num be r o f h ou rs  w orked In th a t week, 
to  get the Increase In the h o u r ly  ra te . 
A dd itiona l o ve rtim e  due Is com puted 
by m u ltip ly in g  o n e -h a lf o f  th is  figu re  
by  the  num ber o f  ove rtim e hou rs  
w orked In th e  week. A  sh o rte r  m ethod  
o f  ob ta in ing  the  am oun t o f  add ition a l 
ove rtim e com pensation  due Is to m u lt i­
p ly  th e  am oun t o f  com m ission a lloc a ­
b le  to  the week by the  decim al equ iva­
le n t o f  th e  fra c tion

Overtime hours
Total hours x 2

A coe ffic ien t tab le  (W II - 1 3 4 )  has been 
p repa red  which con ta ins the a pp rop ri­
a te  decim als fo r  com puting th e  e x t ra  
h a lf- t im e  due.

Examples:
(I) I f  there is a monthly commission pay­

ment o f $416, the amount of commission a l­
locable to a single week is $96 
($ 4 l6 x l2  = $4,992-f 52 = $96). In  a week In 
which an employee who Is due overtime compensation after 40 hours works 48 
hours, dividing $96 by 48 gives the Increase 
to the regular rate of $2. Multiplying one- 
h a lf o f this figure by 8 overtime hcurs gives the additional overtime pay due of $8. The 
$96 may also be multiplied by 0.083 (the ap­
propriate decimal shown on the coefficient 
table) to get the additional overtime pay due o f $8.

(II) An employee received $384 In commis­
sions fo r a 4-wcek period. Dividing this by 4 
gives him a weekly increase of $96. Assume 
that he Is due overtime compensation after 
40 hours and that In the 4-week period he worked 44, 40, 44 and 48 hours. He would be 
due additional compensation o f $4.36 fo r 
the first and third week ($90-r44=$2.18-r2 = 
$1.09x4 overtime hours=$4.36), no extra compensation fo r the second week during 
which no overtime hours were worked, and 
$8 fo r the fourth week, computed In the 
same manner as weeks one and three. The additional overtime pay due may also be 
computed by multiplying the amount of the 
weekly increase by the appropriate decimal on the coefficient table, fo r ench week In which overtime was worked.

(b ) Allocation of equal amounts to 
each hour worked. Som etim es, th e re  
a re  fac ts which m ake I t  in app rop ria te
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to assume equa l comm ission earn ings 
fo r  each workweek. F o r  exam p le , the 
num ber o f h ou rs  w orked each week 
m ay va ry  s ig n ifican tly . In  suc li cases, 
ra th e r  th an  fo llow in g  the  m ethod  o u t­
lined  In p a rag raph  (a ) o f  th is section, 
It Is reasonab le  to  assume th a t the  em ­
p loyee  earned an equa l am oun t o f 
comm ission In each h o u r th a t he 
w orked during th e  comm ission com pu­
ta tion  period . T h e  am oun t o f th e  com ­
m ission paym en t sh ou ld  be divided by 
the  num ber o f h ou rs  worked in the 
period  in o rd e r to de te rm ine  the 
am oun t o f th e  increase in the  reg u la r 
ra te  a llocab le  to the  comm ission pay ­
m ent. O n e -h a lf o f th is  fig u re  shou ld  
be m u ltip lied  by the num ber o f s ta tu ­
to ry  overtim e hou rs  w orked by the 
em p loyee in the  ove rtim e workweeks 
o f  the  com m ission com puta tion  period , 
to  get the am oun t o f  add ition a l ove r­
tim e com pensation  due fo r  th is  period .

Example: An employee received commis­
sions of S102 fo r a commission compulation 
period of 96 hours, Including 16 overtime 
hours ( lc ., two workweeks of 46 hours 
each). Dividing the $192 by 96 gives n $2 In­
crease In the hourly rote. I f  the employee Is 
entitled to overtime after 40 hours In a 
workweek, he Is due an additional $16 for 
the commission computation period, repre­
senting nn additional $1 fo r each o f the 16 
overtime hours.
t33 FR  900, Jan, 26. 1968. as amended at 46 
FR  7310, Jan. 23, 1981]
§778.121 Commission payments—delnyed 

credits and debits.
I f  th e re  a re  de lays in c red iting sales 

o r  debiting re tu rn s  o r a llow ances 
which a ffe c t the  com puta tion  o f  com ­
m issions, the am ounts paid to  the  em­
p loyee fo r  the com puta tion  :r iod  w ill 
be accepted as the  to ! " ' m m isslon 
earn ings o f th e  em p loye , during such 
period , and the com m ission m ay be a l­
located over th e  pe riod  from  the  la s t 
comm ission com pu ta tion  date  to  the 
p resen t comm ission com pu ta tion  date, 
even though  th e re  m ay be credits o r 
debits resu lting  from  w ork  which actu ­
a lly  occu rred  du ring  a  p revious period . 
T h e  h o u r ly  increase re su ltin g  from  
the  comm ission m ay be computed as 
ou tlin ed  in the preceding pa rag raphs.

§778.122 Computation o f overtime fo r 
commission employees on established 
basic rate.

O ve rtim e pay fo r  employees paid 
w ho lly  o r  p a r t ly  on  a comm ission basis 
m ay be com puted on an estab lished 
basic ra te , in lieu  ,o f the m ethod  de­
scribed above. See § 770.400 and pn rt 
548 o f th is chap te r.

Subpart C— Paym en ts That M ay  Bo
Exdudod  From the "R e g u la r  R a to "

T h e  S tatutory P ro v is io n s

§ 778.200 Provisions governing inclusion, 
exclusion, nnd crediting o f particular 
payments.

<a) Section 7(e). T h is  subsection o f  
the Act p rovides os fo llow s:

As used In this section the "regular rnte" 
at which an employee Is employed shnll be 
deemed to Include all remuneration for em­ployment paid to, o r on behalf of, the em­
ployee. but shall not be deemed to Include:

( t )  Sums paid ns gifts; payments In the 
nature of gifts mndc at Christmas time or on other special occasions, as a reward for 
service, the amounts o f which are not meas­
ured by or dependent on hours worked, pro­
duction, or efficiency; (discussed In 
§778.212).

(2 ) Payments made fo r occasional periods 
when no work Is performed due to vacation, 
holiday, Illness, failure o f the employer to 
provide sufficient work, o r other similar cause; reasonable payments fo r traveling ex­
penses, or other expenses, Incurred by an 
employee In the furtherance of his employ­
er's Interests and properly reimbursable by 
the employer; and other similar payments 
to nn employee which arc not made as com­
pensation for his hours of employment: (dis­
cussed In §§ 778.216 through 778.224],

(3 ) Sums paid In recognition o f services 
performed during a given period If either,(a ) both the fact that payment Is to be 
mndc and the nmount of the payment are 
determined at the sole discretion o f the em­
ployer at or near the end o f the period and 
not pursuant to any prior contract, agree­ment, or promise causing the employee to 
expect such payments regularly; or (b ) the payments arc made pursuant to a bona fide 
profit-sharing plan or trust or bona fide 
th rift or savings plan, meeting the require­
ments of the Secretary of Labor set fo rth  in 
appropriate regulations which he shall Issue, having due regard among other rele­
vant factors, to the extent to which the amounts paid to the employee are deter­
mined without regard to hours of work, pro-
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ductlon, or efficiency; or (c) the payments 
are talent fees (ns such talent fees are de­fined and delimited by regulations of the 
Secretary) paid to performers, Including an­nouncers. on radio and television programs; 
(discussed In §§ 778.208 through 778.215 nnd 
778.225),

(4 ) Contributions Irrevocably made by nn 
employer to a trustee or third person pursu­
ant to a bona fide plan for providing old- 
age, retirement, life, nccldent, or health In­surance or similar benefits fo r employees; 
(discussed In §§778.214 nnd 778.215).

(5 ) Extra compensation provided by a pre­
mium rnte paid fo r certain hours worked by 
the employee In nny day or workweek be­cause such hours arc hours worked In excess 
of eight In a day or In excess of the maxi­mum workweek applicable to such employee 
under subsection (a ) or In excess of the em­ployee's normal working hours or regular working hours, as the case may be: (dis­
cussed In 5§ 778.201 nnd 778.202).

(6 ) Extrn compensation provided by a pre­
mium rate paid fo r work by the employee 
on Saturdays, Sundays, holidays, or regular 
days of rest, or on the sixth or seventh day of the workweek, where such premium rate Is not less than one and one-half times the rate established In good faith fo r like work performed in nonovcrtlme hours on other 
dnys; or [discussed In §§778.203, 778.205, 
and 778.206).

(7 ) Extra compensation provided by a pre- m'um rate paid to the e/r.ployee, In pursu­
ance of an applicable employment contract 
or collective bargaining agreement, for work 
outside of the hours established In good 
faith by the contract or agreement as the 
basic, normal, or regular workday (not ex­
ceeding eight hours) o r workweek (not ex­
ceeding the maximum workweek applicable 
to such employee under subsection (a )), 
where such premium rate Is not less than 
one and one-half times the rale established 
In good faith by the contract or agreement 
for like work performed during such work­
day or workweek; (discussed In §§778.201 
and 778,2001.

(b ) Section 7(h). T h is  subsection o f 
the Act provides ns fo llow s:

Extra compensation paid as described in 
paragraphs (5), (6), and (7 ) o f subsection (e) 
shall be creditable toward overtime compen­sation pnyable pursuant to this section.

(c ) Only the statutory exclusions are 
authorized. I t  is Im po rtan t to de te r­
m ine the scope o f these exclusions, 
since a ll rem une ra tion  fo r  em p loy ­
m en t paid to  employees which docs 
n o t fa l l  w ith in  one o f  these seven e x ­
c lu s iona ry  clauses m ust be added in to  
the  to ta l com pensation received by the

em ployee b e fo re  his reg u la r h o u r ly  
ra te  o f pay is determ ined .

E xtra  C om pensation  P a id  for 
O vert im e

§778.201 Overtime premiums—gcne-al.
(a )  C e rta in  p rem ium  paym ents made 

by em p loye rs  fo r  w ork In excess o f o r 
outside o f  specified da ily  o r  w eekly 
s tandard  w o rk  periods o r  on certa in  
specia l days a rc  regarded as overtim e 
prem ium s. In  such case, the e x tra  
com pensation provided by the p rem i­
um  ra tes need n o t be included In the 
em ployee's reg u la r ra te  o f pay fo r  the 
purpose o f  com puting overtim e com ­
pensation due under section 7 (a ) o f 
th e  Act, M o reove r, under section 7 (h ) 
th is  e x tra  com pensation m ay be c red ­
ited tow ard the  ove rtim e paym ents re ­
qu ired  by the  Act.

(b ) T h e  th ree  types o f e x tra  p rem i­
um paym ents which m ay thus be 
trea ted  as ove rtim e prem ium s fo r  p u r­
poses o f th e  A ct a rc  ou tlined  in section 
7 (e ) (5 ), (6 ) , and (7 ) o f the Act as set. 
fo r th  In 5 778 .200 (a ). These  a re  dis­
cussed in d e ta il in the sections fo llow ­
ing.

(c ) Section  7 (h )  o f the Act specifica l­
ly  states th a t the e x tra  com pensation 
provided by these th ree  types o f pay ­
m ents m ay be c redited tow ard o ve r­
tim e com pensation  due under section 
7 (a ) fo r  v /o rk  in excess o f the app lica­
b le m ax im um  hou rs  standard . No 
o th e r types o f rem unera tion  fo r  em ­
p lo ym en t m ay be so credited.
§ 778.202 Premium pny fo r hours in

cxccsr o f a daily o r weekly standard.
(a ) Hours in excess of 8 per day or 

statutory weekly standard. M any em ­
p loym en t con trac ts provide fo r  the 
paym ent o f ove rtim e com pensation fo r  
h ou rs  worked In excess o f 8 pe> day o r 
40 per week. U nd e r some con tracts 
such ove rtim e com pensation is fixed  a t 
one and o n e -h a lf times the  base ra te ; 
under o th e rs  the  overtim e ra te  m ay be 
g rea te r o r  less than  one and on e -h a lf 
tim es the base ra te . I f  the paym ent o f 
such c on tra c t overtim e com pensation 
Is in fac t con tingen t upon the  em p loy ­
ee's hav ing  worked in excess o f 8 
h ou rs  in a day o r In excess o f the 
num ber o f h ou rs  in the workweek 
specified in section 7 (a ) o f th e  Act as
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l,he w eek ly  m axim um , th e  e x tra  p re ­
m ium  com pensation paid fo r  the 
excess h ou rs  is exc ludab le  from  the 
reg u la r ra te  under section  7 (e ) (5 ) and 
m ay be c red ited tow ard s ta tu to ry  o ve r­
tim e paym ents p u rsu an t to  section 
7 (h ) o f  the Act. In  app ly ing  these 
ru les to  s itua tion s w here  it  is the 
custom  to  pay em p loyees fo r  h ou rs  
du ring  which no w ork is p e rfo rm ed  
due to  vacation , h o lid ay . Illness , fa i l­
u re  o f  th e  em p loye r to  p rov ide s u f f i ­
c ient w ork , o r  o th e r s im ila r cause, as 
these te rm s are exp la ined  in §5 778.216 
to  778.224 , It Is perm issib le  (b u t n o t re ­
qu ired ) to  coun t these h ou rs  as h ou rs  
v/orked in de term in ing  th e  am oun t o f  
ove rtim e p rem ium  pay , due fo r  h ou rs  
in excess o f 8 p e r day  o r  the app licab le  
m axim um  hou rs s tanda rd , which m ay 
be exc luded from  the reg u la r ra te  and 
c redited tow ard the  s ta tu to ry  ove rtim e 
com pensation .

(b ) Hours in excess of normal or reg­
ular working hours. S im i la r ly , w here 
the em p loyee ’s n o rm a l o r  re g u la r d a lly  
o r  w eek ly  w ork ing h o u rs  a rc  gi ca te r o r 
less th a n  8 h ou rs  and 40 h ou rs  respec­
tive ly  and his con tra c t p rov ides f o r  the  
p aym en t o f p rem ium  ra te s fo r  w o rk  in 
excess o f such n o rm a l o r  reg u la r h ou rs  
o f w ork  fo r  the  day o r  week (such  as 7 
in a day o r 35 In  a w eek ) th e  e x tra  
com pensation p rovided by  such p rem i­
um ra tes , paid fo r  excessive h ou rs , is a 
true  ove rtim e prem ium  to be exc luded 
from  the  reg u la r ra te  and It m ay be 
c redited toward ove rtim e  com pensa­
tion due under the  Act.

(c ) Premiums for excessive daily 
hours. I f  an em p loyee  whose m ax i­
mum  hou rs standard  is 40 h ou rs  is 
h ired a t the  ra te  o f  $5.75 an h o u r and 
receives, as ove rtim e com pensation  
under h is con trac t, $6.25 pe r h o u r  fo r  
each h o u r  a c tu a lly  w orked in excess o f  
8 per day (o r  in excess o f  h is n o rm a l o r 
reg u la r d a lly  w ork ing  h ou rs ), h is em ­
p lo y e r m ay exclude th e  p rem ium  p o r­
t ion  o f th e  ove rtim e ra te  from  the  em ­
p lo yee ’s reg u la r ra te  and c red it the 
to ta l o f  the e x tra  50-cent paym ents 
thus m ade fo r  d a ily  ove rtim e hou rs  
against the ove rtim e com pensation 
which is due und er th e  s ta tu te  fo r  
h ou rs  In excess o f  40 In th a t  w o rk ­
week. I f  the same con tra c t fu r th e r  
p rovided fo r  the paym en t o f $6.75 fo r  
h ou rs  in  excess o f  12 per day, the

e x tra  $1 paym ents cou ld  likew ise be 
c red ited tow ard overtim e com pensa­
tion  due under tire Act. T o  q u a lify  as 
ove rtim e prem ium s under section 
7 (c ) (5 ), the da ily  overtim e prem ium  
paym en ts m ust be made fo r  h ou rs  in 
excess o f  8 h ou rs  p e r day o r the  em ­
p lo yee ’s n o rm a l o r regu ln r w orking 
hou rs . I f  the n o rm n l w orkday Is a r t i f i ­
c ia lly  divided in to  a " s tra ig h t tim e" 
pe riod  to which one ra te  Is assigned, 
fo llow ed  by a so-ca lled "ove rtim e " 
period  fo r  which a h ighe r " ra te "  Is 
specified , the  a rrangem en t w ill be re ­
garded as a device to contravene ( lie  
s ta tu to ry  purposes and the prem ium s 
w ill be considered p a r t  o f the  reg u la r 
ra te . F o r  a fu l le r  discussion o f th is 
p rob lem , see § 778.501.

(d ) Hours in excess of other statutory/ 
standard. W he re  paym en t a t p rem ium  
ra te s fo r  h ou rs  worked in excess o f a 
specified da ily  o r  w eekly s tanda rd  is 
mndc pu rsuan t to the requ irem ents o f 
a n o th e r app licab le  sta tu te , th e  e x tra  
com pensation provided by such p rem i­
um  ra tes  w ill be regarded as a true  
ove rtim e prem ium .

(e ) Premium pay for sixth or seventh 
day worked. U nder section 7 (e ) (6 ) and 
7 (h ) , e x tra  p rem ium  com pensation 
paid p u rsuan t to con trac t o r  s ta tu te  
fo r  w o rk  on  th e  s ix th  o r  seventh day 
w orked in the workw eek is regarded in 
the  same lig h t as p rem ium s paid lo r  
w ork  in excess o f the app licab le m ax i­
mum hou rs  standard  o r the em p loy ­
ee’s n o rm a l o r  reg u la r workweek.
[33 FR  980, Jnn. 20, 19GB, as amended at 40 FP. 7311, Jan. 23, 1981)
§778.203 Premium pny fo r work on Satur­

days, Sundays, nnd other "specinl 
days".

U n d e r section 7 (e ) (6 ) and 7 (h )  o f  the 
Act, e x t ra  com pensation provided by a 
P rem ium  ra te  o f a t le as t tim e and one- 
h a lf  which Is paid fo r  w ork on S a tu r ­
days, Sundays, ho lidays, o r  reg u la r 
days o f  rest o r  on the s ix th  o r  seventh 
day o f  the workweek (h e re in a fte r r e ­
fe rred  to as "specia l days” ) m ay be 
trea ted  as an overtim e prem ium  fo r  
th e  pu rposes o f the Act. I f  th e  p rem i­
um  ra te  is less than  time and on e -h a lf, 
th e  e x t ra  com pensation provided by 
such ra te  m ust be Included in d e te r­
m in ing  th e  employee's reg u la r ra te  o f
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pay and cannot be credited tow ard 
s ta tu to ry  ove rtim e due, un less it q u a li­
fie s ns an overtim e prem ium  under 
section 7 (e )(5 ).

(a )  "Spec ia l days" ra te  m ust be a t 
le a s t tim e and on e -h a lf to q u a lify  as 
ove rtim e prem ium : T h e  prem ium  ra te  
m ust be a t least “ one and on e -h a lf 
tim es the ra te  estab lished In good 
fa i th  fo r  lik e  w ork pe rfo rm ed  In non- 
ove rtim e hou rs  on o th e r days.”  W he re  
an em ployee is h ired  on the basis o f a 
s a la ry  fo r  a  fix ed  workweek o r a t a 
s ing le h o u r ly  ra te  o f pay, th e  ra le  paid 
fo r  w ork on "spec ia l days”  m ust be a t 
le a s t tim e and on e -h a lf his reg u la r 
h o u r ly  ra te  In o rd e r to q u a lify  under 
section 7 (e ) (6 ) . I f  the emp loyee is a 
p iecew orker o r  i f  he works a t m ore  
th an  one Job fo r  which d iffe re n t 
h o u r ly  o r  piece ra tes have been estab ­
lish ed  and these a re  bona fide  ra tes 
app licab le  to the  w ork  when p e r­
fo rm ed  during nonove rtim e hou rs , the 
e x t ra  com pensation provided by a p re ­
m ium  ra te  o f a t least one and on e -h a lf 
tim es e ith e r (1 ) the  bona fide ra te  ap ­
p licab le  to  the  type o f jo b  the em p loy ­
ee p e rfo rm s on the  "specia l days", o r
(2 )  the average h o u r ly  earn ings in  the 
week in question , w ill q u a lify  as an  
ove rtim e prem ium  under th is section . 
(F o r  a fu l le r  discussion o f com putation  
on  the average rate , see § 778.111; on 
th e  ra te  app licab le  to the  job , see 
§§ 778.415 th rou gh  778.421; on the "e s ­
tab lished ”  ra te , see § 778 .400 .)

(b ) B on a  fide base rate requ ired . T h e  
s ta tu te  au tho rizes such prem ium s paid 
f o r  w ork on "specia l days”  to be t re a t ­
ed as overtim e prem ium s on ly  i f  they  
a rc  ac tu a lly  based on a " ra te  estab ­
lish ed  In good fa ith  fo r  lik e  work p e r­
fo rm ed  in noneve rtim e hou rs on o th e r 
days." T h is  ph rase Is used fo r  the p u r ­
pose o f d istingu ish ing the  bona fide 
em p loym ent standards con tem p lated  
by  section 7 (e ) (6 ) from  fic titiou s 
schemes and a rt ific ia l o r evasive de­
vices as discussed in Sub pa rt F  o f  th is 
p a rt. C len rly , a  ra te  which y ie lds the  
em ployee less th an  time and on e -h a lf 
the  m inim um  ra te  prescribed by the  
Act w ou ld n o t be a  ra te  estab lished in 
good fa ith .

(c ) W o rk  on the  specified “ specia l 
days": T o  q u a lify  as an overtim e p re ­
m ium  under section 7 (e ) (5 ), the e x tra  
com pensation m ust be paid fo r  w ork
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on the specified days. T h e  te rm  " h o li ­
d ay " is read  In Its o rd in a ry  usage to 
r e fe r  to  those days cu stom arily  ob ­
served in the com m un ity  In ce leb ra ­
tion  o f some h is to rica l o r  re lig ious oc­
casion. A day o f res t a rb it ra r i ly  g ra n t­
ed to  em p loyees because o f lack o f 
w ork is n o t a "h o lid a y "  w ith in  the 
m eaning o f th is section , n o r Is it  a 
“ reg u la r day o f re s t."  T h e  term  "reg u ­
la r  day o f  re s t”  means a day on which 
the em ployee in accordance w itli iiis 
reg u la r p rea rranged  schedu le is not 
expected to  re p o r t  fo r  w ork . In  some 
instances the “ reg u la r day o f  re s t" 
occurs on the  same day o r days eacli 
week fo r  a  p a rtic u la r em ployee ; in 
o th e r cases, p u rsuan t to a swing sh ift  
schedu le, the schedu le day o f  rest ro ­
tates in a d e fin ite  pa tte rn , such as 6 
days work fo llow ed  by 2 days o f  rest. 
In  c ith e r case the e x tra  com pensation 
p rovided by a p rem ium  ra te  fo r  w ork 
on such schedu led days o f rest ( I f  such 
ra te  is a t le as t one and on e -h a lf lim es 
the  bona fide ra te  estab lished fo r  like  
w ork du ring  nonove rtim e h ou rs  on 
o th e r days) m ay be trea ted  as nn ove r­
time prem ium  and thus need n o t be in ­
c luded in com puting the employee's 
reg u la r ra te  o f  pay and may be cred­
ited tow ard ove rtim e paym ents due 
under the Act.

(d ) P a ym en t o f p rem ium s fo r  w ork 
p e rfo rm ed  on the "specia l day": T o  
q ua lity  as an  ove rtim e prem ium  under 
section 7 (c ) (6 ) , th e  prem ium  m ust be 
paid because w o rk  Is p e rfo rm ed  on the 
days specified and n o t fo r  some o th e r 
reason which would n o t q u a lify  the 
prem ium  as an overtim e prem ium  
under section 7 (e ) (5 ), (6 ), o r (7 ). (F o r  
examples d istingu ish ing pay fo r  work 
on a  ho lid ay  from  id le h o lid ay  pay, see 
§ 778.219 .) T h u s  a  p rem ium  ra te  paid 
to  an em p loyee on ly  when he received 
less than  24 hou rs ' notice th a l he is re ­
quired to  re p o rt fo r  w ork on his regu­
la r  day o f re s t is n o t a p rem ium  paid 
fo r  w ork on  one o f the specified days; 
it  Is a p rem ium  imposed as a pena lty  
upon th e  em p loye r fo r  fa i lu re  to give 
adequate notice to compensate the em ­
p loyee fo r  the  inconvenience o f d isar­
rang ing h is p riva te  li fe . T h e  ex tra  
com pensation Is n o t an  ove rtim e p re ­
m ium . I t  is p a r t  o f h is reg u la r ra te  o f 
pay unless such e x tra  com pensation Is 
paid the em p loyee on in fre qu en t nnd

§ 778.203
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spo rad ic  occasions so as to  q u a lify  fo r  
exc lu s ion  under section 7 (e ) (2 ) in 
which even t It need n o t be Inc luded in 
com puting  his reg u la r ra te  o f pay, as 
exp la ined  in § 778.222.
8 778.201 "Clock pattern" premium pay.

(a )  Overtime premiums under sec­
tion 7 (e )(7 ). W here  a  co llec tive b a r­
ga in ing agreem ent o r  o th e r app licab le  
em p loym en t con trac t in good fa ith  es­
tab lishes certa in  h ou rs  o f th e  day as 
the basic, n o rm a l, o r  re g u la r w orkday 
(n o t exceeding 8 h o u rs ) o r  workw eek 
(n o t exceeding the  m axim um  hou rs 
s tanda rd  app licab le  under section 
7 (a ) )  and provides fo r  the  paym en t o f 
a p rem ium  ra te  fo r  w o rk  outside such 
h ou rs , th e  ex tra  com pensation  p rov id ­
ed by such prem ium  ra te  w ill be tre a t­
ed as an overtim e p rem ium  i f  th e  p re ­
m ium  ra te  is n o t less than  one and 
o n e -h a lf tim es the ra te  estab lished in 
good fa ith  by the con tra c t o r ag ree ­
m ent fo r  like  w ork  p e rfo rm ed  during  
the basic, n o rm a l o r  reg u la r w orkday 
o r w orkweek.

(b ) Premiums for hours outside es­
tablished working hours. T o  q u a lify  as 
an ove rtim e  p rem ium  under section 
7 (e ) (7 ) the prem ium  m ust be paid be­
cause th e  work was p e rfo rm ed  du ring  
h ou rs  "ou tside  o f  th e  h ou rs  estab­
lish ed  * * * as the basic * • * w orkday 
o r w orkw eek" and n o t fo r  som e o th e r 
reason . T hu s , If the basic w o rkday  is 
estab lished  in good fa ith  as the h ou rs  
from  8 a.m . to 5 p .m . a p rem ium  o f 
tim e and on e -h a lf pa id  fo r  hou rs  be­
tween 5 p.m . and 8 a .m . would q u a lify  
as an ove rtim e prem ium . How ever, 
w here th e  con trac t docs n o t p rovide 
fo r  th e  paym ent o f  a  p rem ium  except 
fo r  w o rk  between m idn igh t and 6 a.m . 
the p rem ium  would n o t q u a lify  under 
th is section since it is n o t a  p rem ium  
paid fo r  w ork outside the  estab lished 
w orkday bu t on ly  f o r  ce rta in  special 
h ou rs  outside the estab lished w ork ­
day, in m ost instances because they  
are undesirab le  h ou rs . S im ila r ly , 
w here paym ents o f p rem ium  ra tes fo r  
w o rk  a re  made a fte r  5 p.m . o n ly  i f  the 
em p loyee  has no t had  a  m ea l pe riod  o r 
res t pe riod , they  a re  n o t regarded as 
ove rtim e  prem ium s; th ey  a re  p rem i­
ums paid because o f  undesirab le  w o rk ­
ing cond itions.

(c ) Payment in pursuance of agree­
ment P rem ium s o f the type which sec­
tion  7 (e ) (7 ) au th o rizes  to  be trea ted  as 
ove rtim e prem ium s m ust be paid " in  
pursuance o f  an app licab le  em p loy ­
m en t con trac t o r  co llec tive bargain ing 
ag reem en t,"  and the rates o f  pay and 
the  d a lly  and weekly work periods r e ­
fe r re d  to m ust be estab lished In good 
fa ith  by such con tract o r agreem ent. 
A lth ough  as a  genera l ru le  a co llec tive 
oa rg a ln ing  agreem ent is a  fo rm a l 
ag reem ent which has been reduced to 
w riting , an em p loym en t con trac t fo r  
purposes o f  section 7 (e ) (7 ) m ay be 
e ith e r w ritten  o r o ra l. W he re  th e re  is 
a w ritten  cr p loym en t con trac t and 
the  practices o f  the pa rties d i f fe r  from  
Its p rov is ions, it m ust be determ ined 
w he th e r the  practices o f  th e  p a rtie s  
have m od ified  the  con trac t. I f  th e  
practices o f th e  parties have m od ified  
th e  w ritten  provisions o f th e  con tract, 
th e  p rovis ions o f  th e  con trac t as m od i­
fied  by th e  practices o f  the pa rties w ill 
be c on tro llin g  in determ in ing  w he the r 
the requ irem en ts o f section 7 (e ) (7 ) a re  
sa tis fied . T h e  de te rm ina tion  as to  the  
existence o f the  requ isite p rov is ions in 
an  app licab le  o ra l em p loym ent con ­
t ra c t w ill necessarily  be based on a ll 
th e  fac ts, includ ing those show ing th e  
te rm s o f  the  o ra l c on trac t and the  
a c tu a l em p loym en t and pay practices 
th e reunder.
9 778.205 Premiums fo r weekend nnd ho li­

day work—example.
T h e  app lica tion  o f section 7 (e ) (6 ) 

m ay be illu s tra ted  by the fo llow ing  e x ­
am p le : Suppose an ag reem ent o f em ­
p lo ym en t ca lls  fo r  the paym en t o f  
$7.50 an h o u r fo r  a l l  h ou rs  worked on 
a  h o lid ay  o r  on Sunday In the op e r­
a tion  o f  m achines by ope ra to rs  whose 
m ax im um  hou rs  standard  is 40 h ou rs  
and  who a rc  paid a bona fide  h o u r ly  
ra te  o f $5 fo r  like  w ork pe rfo rm ed  
du ring  nonove rtim e hou rs on o th e r 
days. Suppose fu r th e r  th a t th e  w o rk ­
week o f  such an em ployee begins a t 
12:01 a.m . Sunday , and In a p a rtic u la r 
week he  w orks a schedu le o f 8 h ou rs  
on  Sunday  and on  each day from  
M onday th rou gh  S a tu rd ay , m ak ing  a 
to ta l o f 56 h ou rs  worked in the w o rk ­
week. Tuesday is a  ho lid ay . T h e  p ay ­
m en t o f  $320 to  which the em p loyee is
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en titled  under the  em p loym en t agree­
m en t w ill sa tis fy  the requ irem en ts o f 
the Act since the  em p loye r may p rop ­
e r ly  exc lude from  the  reg u la r ra te  the 
e x tra  $20 paid fo r  w ork on Sunday  nnd 
the e x t ra  $20 paid fo r  h o lid ay  work 
and c red it h im se lf w ith  such am oun t 
against the  s ta tu to ry  overtim e p rem i­
um requ ired  to be paid fo r  the  16 
h ou rs  w orked ove r 40.
(40 FT! 7311. Jnn. 23. 1981)
8 778.200 Premiums Tor work outside 

basic workdny o r workweek—exam­
ples.

T h e  e ffe c t o f section 7 (e ) (7 ) where 
"c lock p a tte rn "  p rem ium s a re  paid 
m ay be illu s tra ted  by re fe rence to  p ro ­
visions typ ica l o f th e  app licab le  co llec ­
tive bargain ing agreem ents trad itio n ­
a lly  In e ffe c t between em p loyers and 
employees in the longsho re  and steve­
do ring  industries. These  agreements 
specify s tra ig h t tim e ra tes app licab le 
during the  h ou rs estab lished In good 
fa ith  under the  agreem ent as the 
basic, n o rm a l, o r  re g u la r w orkday and 
workweek. U nder one such agreement, 
fo r  exam p le , such w orkday and w ork ­
week a re  estab lished as the fi rs t  6 
h ou rs  o f w ork , exc lusive o f m ealtim e, 
each day, M onday th rou gh  F rid ay , be­
tween th e  h ou rs o f 8 a.m . and 5 p.m. 
U nde r a n o th e r typ ica l agreement, 
such w orkday and  workweek are estab­
lished as the  h ou rs  between 8 a.m . and 
12 noon and between 1 p.m . and 5 
p .m ., M onday th rou gh  F rid ay , W o rk  
outside such w orkday and workweek is 
paid fo r  a t p rem ium  ra tes n o t less 
than  one and on e -h a lf tim es the  bona 
fide s tra igh t-tim e  ra tes app licab le  to 
lik e  w ork  when p e rfo rm ed  du ring  the 
basic, n o rm a l, o r  re g u la r w orkday o r 
w orkweek. T h e  e x tra  compensation 
p rovided by such prem ium  ra te s w ill 
be excluded In com puting the regu la r 
ra te  a t which th e  employees so paid 
a re  em ployed and may be credited 
tow ard ove rtim e com pensation due 
under th e  Act. F o r  exam p le , I f  an em ­
p loyee is paid $5 an h o u r under such 
an ag reem ent fo r  h and ling  genera l 
cargo du ring  the  basic, n o rm a l, o r reg ­
u la r  w orkday and $7.50 per h o u r fo r  
lik e  w ork  outside o f  such w orkday , the 
e x tra  $2.50 w ill be exc luded from  the 
reg u la r ra te  and m ay be credited to 
overtim e pay due under the Act. S lm i-
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la r ly . If th e  s tra ig h t tim e ra te  estab­
lish ed  in good fa ith  by the  con tract 
shou ld  be h ig h e r because o f hand ling 
dangerous o r  obnoxious cargo, recogn i­
tion  o f s k i ll d iffe re n tia ls , o r s im ila r 
reasons, so as to be $7.50 nn h ou r 
during the  h ou rs  estab lished as the 
basic o r  n o rm a l o r  reg u la r w orkday o r 
w orkweek, and a p rem ium  rn te  o f 
$11.25 an h o u r is paid fo r  the same 
work p e rfo rm ed  during o th e r h ou rs  o f 
the day o r  week, the e x tra  $3.75 may 
be excluded from  the reg u la r ra te  o f 
pay and m ay be credited tow ard  ove r­
tim e pay due under the Act. S im ila r 
p rincip les a re app licab le  w here agree­
m ents fo llow ing  th is gene ra l pa tte rn  
ex ist in o th e r industries.

§ 778.207

S 778.207 Oilier types o f contract premium 
pay distinguished.

(a ) Overtime premiums are those de­
fined by the statute. T h e  various types 
o f  c on trac t p rem ium  ra tes which p ro ­
vide ex tra  com pensation qu a lify in g  as 
overtim e prem ium s to  be excluded 
from  the reg u la r ra te  (u n d e r section 
7 (e ) (5 ) , (6 ) , and (7 ) and credited 
tow ard s ta tu to ry  ove rtim e pay requ ire ­
m ents (u n d e r section 7 (h ) )  have been 
described In §§ 778.201 th rough  
778.206. T h e  p la in  word ing o f the s ta t­
u te  m akes it c lea r th a t e x tra  com pen­
sation  p rovided by p rem ium  rates 
o th e r th an  those described cannot bo 
trea ted  as ove rtim e p rem ium s. W h e r­
ever such o th e r p rem ium s a re  paid, 
th ey  m ust be included in the em p loy ­
ee ’s reg u la r ra te  be fo re  s ta tu to ry  ove r­
time com pensation is computed; no 
p a rt o f such prem ium s m ay be cred­
ited toward s ta tu to ry  ove rtim e pay.

(b ) Nonovcrtimc premiums. T h e  Act 
requ ires the  inc lusion in the regu la r 
ra te  o f  such e x tra  p rem ium s as night- 
s h i ft  d iffe re n t ia ls  (w h e th e r they  take 
the fo rm  o f a percent o f th e  base rate 
o r an add ition  o f so m any cents per 
h o u r ) and prem ium s paid fo r  h a za rd ­
ous, a rduous o r  d irty  w ork . I t  a lso  re ­
quires Inc lu sion  o f any e x tra  compen­
sation  which is paid as an Incentive fo r  
the rap id  p e rfo rm ance  o f w ork , and 
since any e x t ra  com pensation in o rd e r 
to  q u a lify  as an ove rtim e prem ium  
m ust be p rovided by a p rem ium  rate  
p e r hou r, excep t in the special case o f

(46 FR  7311. Jan. 23, 10811
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pieceworkers as discussed in §778.418 , 
lum p sum  prem ium s which a rc  paid 
w ithou t regard  to  the  num be r o f h ou rs  
worked a re  n o t ove rtim e prem ium s 
and m ust be included in the  reg u la r 
rate . F o r  exam p le , w here an em p loye r 
pays 8 hou rs' pay fo r  a p a rtic u la r jo b  
w he the r It is p e rfo rm ed  In 8 h ou rs  o r  
in less tim e, th e  e x t ra  p rem ium  o f  2 
hou rs ' pay received by an em p loyee 
who com ple tes the Job In 6 hou rs  m ust 
be included In his reg u la r ra te . S im i­
la r ly , where an em p loye r pays fo r  8 
h ou rs  a t p rem ium  rates fo r  a  jo b  p e r­
fo rm ed  du ring  the ove rtim e hou rs  
w he the r it is com pleted in 8 h ou rs  o r  
less, no  p a rt o f th e  prem ium  paid 
qua lifie s  as overtim e p rem ium  under 
sections 7 (e ) (5 ), (6 ). o r  (7 ), (F o r  a fu r ­
th e r discussion o f th is  and re la ted  
p rob lem s, see §§ 778.308 to  778 .314 .)

B onuses

§778.208 Inclusion nnd exclusion o f bo­
nuses in computing the “ regular mtc."

Section  7 (c ) o f  the Act requ ires th e  
inclusion in the reg u la r ra te  o f a ll re ­
m une ra tion  fo r  em p loym en t excep t 
seven specified types o f paym ents. 
Among these exc ludab le  paym ents a rc  
d iscre tionary  bonuses, g ifts  and p ay ­
ments in the na tu re  o f  g ifts  on special 
occasions, con tribu tion s by the em ­
p lo y e r to  certain  w e lfa re  p lans and 
paym ents made by th e  em p loye r p u r ­
suan t to  certa in  p ro fit-sh a rin g , t h r i f t  
and savings plans. T hese  a rc  discussed 
in §§ 778.211 th rough  778.214 . Bonuses 
which do n o t q u a lify  fo r  exc lusion  
from  the  reg u la r ra te  as one o f  these 
types m ust be to ta led  in w ith  o th e r 
earn ings to determ ine the reg u la r ra te  
on which overtim e pay m ust be based. 
Bonus paym ents a rc  paym ents m ade 
in add ition  to  the reg u la r earn ings o f 
an em ployee . F o r  a  discussion on th e  
bonus fo rm  as an evasive bookkeep ing 
device, see §§ 778.502 and 778.503.
§778.209 Method o f Inclusion o f bonuR in 

rcgulnr rnte.
(a )  General rules. W h e re  a bonus 

paym en t is considered a  p a rt o f th e  
reg u la r ra te  at which an em p loyee Is 
em ployed , it m ust be Inc luded in com ­
puting h is reg u la r h o u r ly  ra te  o f pay 

’ ove rtim e  com pensation . No d i f f i ­
c u lty  arises in com puting ove rtim e

com pensation i f  the  bonus covers o n ly  
one weekly pay period . T h e  am oun t o f 
the bonus is m ere ly  added to the o th e r 
earn ings o f the em ployee (excep t s ta t ­
u to ry  exc lusions) and tne  to ta l divided 
by to ta l h ou rs  w orked . U nd e r m any 
bonus p lans, however, ca lcu la tion s o f 
the bonus may necessarily  be de fe rred  
ove r a period  o f tim e longe r th an  a 
workweek. In  such a case the  em p loy ­
e r m ay d isregard the  bonus in com pu t­
ing the  reg u la r h o u r ly  ra te  u n ti l such 
tim e as the am oun t o f th e  bonus can 
be ascerta ined . U n ti l th a t Is done he 
m ay pay com pensation  fo r  ove rtim e a t 
one and on e -h a lf tim es the h o u r ly  ra te  
paid by  the em p loyee , exc lusive o f  the 
bonus. W hen  the am oun t o f the bonus 
can be ascerta ined , it m ust be a p p o r­
tioned back over the  workweeks o f th e  
pe riod  du ring  which it m ay be said to 
have been earned . T h e  em p loyee m ust 
then  receive an add ition a l am oun t o f 
com pensation fo r  each workw eek th a t 
he worked overtim e during the period 
equa l to  o n e -h a lf o f  th e  h o u r ly  ra te  o f 
pay a llocab le  to  the  bonus fo r  th a t 
week m u ltip lied  by the num ber o f 
s ta tu to ry  overtim e hou rs  w orked 
du ring  the week.

(b ) Allocation of bonus where bonus 
earnings cannot be identified with 
particular workweeks. I f  it Is im possi­
b le to  a lloca te  the bonus am ong the 
workweeks o f the period  in p ro p o rt io n  
to th e  am oun t o f the bonus a c tu a lly  
ea rned  each week, some o th e r rea sona ­
b le nnd equ itab le m ethod  o f a llo c a tion  
m ust be adopted. F o r  exam p le , it m ay 
be reasonab le  and equ itab le  to assume 
th a t the emp loyee earned an equa l 
am oun t o f bonus each week o f the 
pe riod  to  which the bonus re la tes , and 
I f  th e  fac ts suppo rt th is assum ption 
add ition a l com pensation fo r  each o ve r­
tim e week o f  the pe riod  m ay be com ­
puted and paid in an  am oun t equa l to  
o n e -h a lf o f the average h o u r ly  in ­
crease in pay resu lting  from  bonus a l­
located  to  the week, m u ltip lied  by the 
num ber o f s ta tu to ry  ove rtim e hou rs  
worked in  th a t week. O r, i f  th e re  a re  
fac ts which m ake it  in app rop ria te  to 
assume equa l bonus earn ings fo r  each 
workweek, it m ay be reasonab le  and 
equ itab le  to  assume th a t the  em ployee 
earned an equal am oun t o f bonus each 
h o u r o f  th e  pay pe riod  and the  re s u lt ­
a n t h o u r ly  increase m ay be d e te r­
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m ined by divid ing the to ta l bonus by 
the num ber o f h ou rs  worked by the 
em p loyee du ring  the pe riod  fo r  which 
it is paid. T h e  add ition a l com pensation 
due fo r  the ove rtim e workweeks in the 
pe riod  m ay then  be com puted by m u l­
tip ly ing  the to ta l num ber o f  s ta tu to ry  
ove rtim e hou rs  worked in each such 
workweek du ring  the period  by one- 
h a lf  th is h o u r ly  increase.
§778.210 Percentage o f total enrnings ns 

honus.
In  some Instances the  con trac t o r 

p lan  fo r  the  paym ent o f a  bonus may 
a lso  provide fo r  the  s im u ltaneous pay ­
m en t o f ove rtim e com pensation due on 
the bonus. F o r  exam p le , a con trac t 
m ade p r io r to  th e  pe rfo rm ance  o f  se rv ­
ices m ay p rov ide fo r  the  paym en t o f 
add ition a l com pensation in the way o f 
a  bonus a t  the  ra te  o f 10 pe rcen t o f 
the  employee's stra igh t-tim e  earn ings, 
and 10 percen t o f  his ove rtim e e a rn ­
ings. In  such instances, o f  course, pay ­
m ents according to  the  con trac t w ill 
s a tis fy  in fu l l th e  ove rtim e provisions 
o f  th e  Act and no  rccom pu ta tion  w ill 
be requ ired . T h is  is n o t tru e , however, 
where th is fo rm  o f paym ent is used as 
a device to  evade the  ove rtim e requ ire ­
m ents o f  th e  Act ra th e r th an  to  p ro ­
vide actua l ove rtim e com pensation , as 
described in §§ 778.502 and 778.503 .
§ 778.211 Discretionary bonuses.

(a ) Statutory provision. Section 7 (e ) 
( 3 Ha) o f th e  Act p rovides th a t the  reg­
u la r  ra te  sh a ll n o t be deemed to  In ­
c lude "sum s paid In  recogn ition  o f 
services p e rfo rm ed  du ring  a given 
period  i f  * * * (a )  bo th  the  fac t th a t 
paym en t is to  be m ade and the 
am oun t o f  th e  paym ent a re  de te r­
m ined a t the so le  d iscre tion  o f th e  em ­
p lo y e r a t o r  n ea r the  end o f the period  
and n o t p u rsuan t to any p r io r con ­
trac t, agreem ent, o r prom ise causing 
th e  em p loyee to  expect such paym ents 
re g u la r ly  * * Such  sums m ay no t, 
however, be cred ited tow ard  overtim e 
com pensation due under th e  Act.

(b ) Discretionary character of ex­
cluded bonus. In  o rd e r fo r  a  bonus to 
q u a lify  fo r  exc lusion  as a  d isc re tionary  
bonus under section 7 (e ) (3 ) (a ) the em ­
p lo y e r m ust re ta in  d iscretion bo th  as 
to  the  fa c t o f paym en t and as to  the 
am oun t u n til a tim e quite close to  the
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end o f th e  p e riod  fo r  which th e  bonus 
Is paid. T h e  sum . If any , to  be paid as a 
bonus is de term ined  by the em p loye r 
w ith ou t p r io r  prom ise o r  agreem ent. 
T h e  em p loyee  has no  con trac t rig h t, 
express o r  im p lied , to any am oun t. I f  
th e  em p loye r p rom ises in advance to 
pay a bonus, he  has abandoned his dis­
c re tion  w ith  regard  to it. T hu s , If an 
em p loye r announces to  his em p loyees 
in Ja n u a ry  th a t  he in tends to  pay 
them  a bonus in June , he has the reby 
nbandoned h is d iscretion regard ing 
the  fa c t o f paym en t by p rom is ing  a 
bonus to  h is em p loyees. Such  a  bonus 
w ould n o t be exc luded from  th e  regu ­
la r  ra te  under section 7 (e ) (3 ) (a ) . S im i­
la r ly , an  em p loye r who p rom ises to 
sa les em p loyees th a t th ey  w ill receive 
a m on th ly  bonus com puted on the 
basis o f  a llo c a tin g  1 cent fo r  each Item 
so ld  w henever, is his d iscre tion , the f i ­
nanc ia l cond ition  o f th e  firm  w a rran ts 
such paym ents , has abandoned discre­
tion  w ith reg a rd  to  the  am oun t o f the 
bonus th ough  n o t w ith regard  to  the 
fa c t o f paym en t. Such a bonus would 
n o t be exc luded from  th e  re g u la r rate . 
O n  the o th e r hand , i f  a  bonus such as 
th e  one Just described were pa id  w ith ­
o u t p r io r  con trac t, prom ise o r  an ­
nouncem en t and the decision as to  the 
fa c t and am oun t o f paym ent la y  in the 
em p loyer's  so le  d iscretion , the  bonus 
wou ld be p ro p e r ly  exc luded from  the 
reg u la r ra te .

(c ) Promised bonuses not excluded. 
T h e  bonus, to  be exc luded under sec­
tio n  7 (e ) (3 ) (a ) , m ust n o t be paid " p u r ­
suan t to  . any  p r io r  con trac t, agree­
m ent, o r  p rom ise ." F o r  exam p le , any 
bonus w h ich is p rom ised to  employees 
upon h iring  o r  which is the  re su lt  o f 
co llec tive bargain ing would n o t be ex ­
c luded from  th e  reg u la r ra te  under 
th is  p rov is ion  o f  the Act. Bonuses 
which a re  announced to  em ployees to 
induce them  to  w ork  m ore  stead ily  o r 
m ore  rap id ly  o r  m ore  e ffic ie n t ly  o r to 
rem a in  w ith th e  firm  a re  regarded as 
p a r t  o f  th e  reg u la r ra te  o f  pay. A t­
tendance bonuses, ind iv idua l o r  group 
p roduc tion  bonuses, bonuses fo r  qu a l­
ity  and accuracy o f  w ork , bonuses con­
tin gen t upon  the  em p loyee ’., c on tin u ­
ing in em p loym en t u n til the tim e the 
paym en t Is to be mndc and the  lik e  are 
in  th is ca tegory . T h e y  m ust be in c lud ­
ed in the  reg u la r ra te  o f pay.

§778 .211
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8 778.212 Gifts, Christniim nnd Hpcclnl oc- 

cnsion bonuses.
(a ) Statutory provision. Section  

'7 (c ) (1 ) o f  the Act p rovides th a t the  
te rm  " re g u la r ra te "  s h a ll n o t be 
deemed to  Include "sum s paid ns g ifts ; 
paym en ts in the n a tu re  o f  g ifts  made 
a t Ch ris tm as time o r on o th e r specia l 
occasions, as a rew ard fo r  service, the 
am oun ts o f which a re  n o t m easured by 
o r  dependent on h ou rs  worked, p ro ­
duction , o r e ffic iency * * Such  
sums m ay not, however, be cred ited 
tow ard  overtim e com pensation due 
under th e  Act.

(b ) Gift or sinAlar payment T o  q u a l­
i fy  fo r  exc lusion under section 7 (e ) (1 ) 
th e  bonus m ust be a c tu a lly  a g ift o r  In 
the  n a tu re  o f a g ift. I f  It  is m easured 
by h ou rs  worked, p roduction , o r  e f f i ­
ciency, the  paym ent is geared to wages 
and h ou rs  du ring  the  bonus period 
and is no  longe r to be considered as in 
the n a tu re  o f a g ift. I f  th e  paym en t is 
so substan tia l th a t it can be assumed 
th a t employees consider It a p a r t  o f 
th e  wages fo r  which they  w ork , the 
bonus cannot be considered to  be in  
th e  n a tu re  o f a  g ift. O bv ious ly , i f  the 
bonus is paid pu rsuan t to  con trac t (so  
th a t th e  employee has a lega l r ig h t to 
the paym ent and cou ld  b ring su it to 
en fo rce  it ) . It is n o t in th e  n a tu re  o f  a 
g ift.

(c ) Application of exclusion. I f  the 
bonus paid a t Ch ris tm as o r  on  o th e r 
special occasion Is a g ift  o r  in the 
n a tu re  o f  a g ift, it m ay be excluded 
from  the  reg u la r ra te  u n Jc r section 
7 (e ) (1 ) even though  it is paid w ith reg ­
u la r ity  so th a t the employees a rc  led 
to expect it and even though  the 
am oun ts paid to  d iffe re n t employees 
o r  g roups o f employees va ry  w ith the 
am oun t o f the sa la ry  o r  reg u la r h o u r ly  
ra te  o f  such employees o r  according to 
th e ir leng th  o f service w ith  the fi rm  so 
long as the am ounts a re  n o t m easured 
by o r  d irec tly  dependent upon hou rs 
w orked , p roduction , o r  e ffic iency . A 
Ch ris tm as bonus paid (n o t  pu rsuan t to 
con tra c t) In the am oun t o f  two weeks' 
s a la ry  to  a ll em p loyees and an  equal 
add ition a l am oun t fo r  each 5 years o f 
service w ith the  firm , fo r  exam p le , 
w ou ld be exc ludab le  from  the  -eg u la r 
ra te  under th is category .

8 778.213 Profit-sharing, thrift, nnd Hav­
ings plnnR.

Section  7 (e ) (3 ) (b ) o f the Act p ro ­
vides th a t the term  " re g u la r ra te "  
s h a ll n o t be deemed to include "sum s 
paid in recogn ition o f services p e r­
fo rm ed  during a given period I f  * * * 
th e  paym ents a re  made pu rsuan t to  a 
bona fid e  p ro fit-sh a rin g  p lan  o r  tru s t 
o r bona fide t h r i f t  o r  savings p lan , 
m eeting the requ irem en ts o f th e  Sec­
re ta ry  o f Labo r set fo r th  in a p p rop ri­
ate regu la tion s • • Such sums may 
n o t, however, be c red ited tow ard ove r­
tim e com pensation due under the  Act. 
T h e  regu la tion s issued under th is  sec­
tion  a re  pa rts 547 and 549 o f th is chap ­
te r. Paym en ts in add ition  to  the  regu ­
la r  wages o f the  em ployee , made by 
the em p loye r p u rsu an t to a p lan  
which meets the  requ irem en ts o f the 
regu la tion s in  p a rt 547 o r 549 o f th is 
chap te r, w ill be p ro p e r ly  exc luded 
from  the  reg u la r ra te .
8 778.214 benefit plnns; including profit- 

Rlinring plans o r trusta providing .simi­
la r benefits.

(a )  Statutory provision. Section  
7 (c ) (4 ) o f the Act provides th a t the 
te rm  " re g u la r ra te ”  sh a ll n o t be 
deemed to Include: "con trib u tion s  Ir ­
revocab ly  made by an em p loye r to  a 
tru stee  o r  th ird  person pu rsuan t to  a 
bona fide  p lan  fo r  p rovid ing o ld  age, 
re tirem en t, li fe , accident, o r  h e a lth  in ­
surance o r s im ila r bene fits  fo r  em p loy ­
ees * * Such  sums m ay no t, howev­
er, be credited tow ard  ove rtim e com ­
pensation due under th e  Act.

(b ) Scope and application of exclu­
sion generally. P la n s  fo r  provid ing 
bene fits  o f the k inds described In sec­
tion  7 (e ) (4 ) a re  re fe rre d  to  h e re in  a ;  
"b en e fit p lan s ” . I t  is section 7 (e ) (4 ) 
which governs the sta tu s fo r  reg u la r 
ra te  purposes o f any  con tribu tion s 
made by an em p loy e r pu rsuan t to a 
p lan  fo r  provid ing the  described bene­
fits . T h is  Is tru e  Irrespective o f  any 
o th e r fea tu res the p lan  m ay have. 
T hu s , it m akes no d iffe rence  w he the r 
o r  n o t the  b ene fit p lan  is one financed 
o u t o f p ro fits  o r  one which by m atch ­
ing employee con tribu tion s o r  o th e r­
wise encourages t h r i f t  o r  savings. 
W he re  such a  p lan  o r  tru s t Is com ­
bined in a s ing le  p rog ram  (w h e th e r in
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one o r  m o re  docum ents) w ith  a p lan  o r 
tru s t fo r  p rov id ing  p ro fit-sh a rin g  pay ­
m ents to  em ployees, th e  p ro fit-sh a rin g  
paym ents m ay be exc luded from  the 
reg u la r ra te  I f  they  m eet the requ ire ­
m ents o f  the P ro fit-S h a r in g  R eg u la ­
tions, p a r t  549 o f th is  chap te r, and the 
con tribu tion s made by the em p loye r 
fo r  p rov id ing  the  bene fits described in 
section 7 (e ) (4 ) o f  the Act m ay be ex ­
c luded from  the  reg u la r ra te  i f  they 
m eet th e  tests set. fo r th  in 5 770.215. 
Advance npp rova l by the  D epa rtm en t 
o f L ab o r is n o t requ ired .

(c ) Tests must be applied to employer 
contributions. I t  sh ou ld  be em pha­
sized th a t it is the em p loyer's c on tr i­
bution  made pu rsuan t to  the bene fit 
p lan  th a t  is exc luded from  o r  included 
in th e  reg u la r ra te  according to  w he th ­
e r o r n o t the requ irem en ts set fo r th  in 
§ 778.215 a re  met. I f  the con tribu tion  
is n o t made as provided in section 
7 (c ) (4 ) o r  i f  th e  p lan  does not. q u a lify  
as a bona  fide b ene fit p lan  under th a t 
section , the con trib u tion  Is trea ted  the 
same as any bonus paym en t which is 
p a rt o f  the reg u la r ra te  o f pay, and a t 
the tim e the  con tribu tion  is m ade the 
am oun t th e re o f m ust be apportion ed  
back ove r the workweeks o f the period  
du ring  which it  m ay be said to have 
accrued. O ve rtim e com pensation based 
upon the  re su ltan t increases in the 
reg u la r h o u r ly  ra te  is due fo r  each 
ove rtim e h o u r w orked during  any 
w orkweek o f  the period . T h e  subse­
quen t d is tribu tion  o f accrued funds to 
an em p loyee on account o l severance 
o f em p loym en t (o r  fo r  any  o th e r 
reason ) w ou ld n o t re su lt in any in ­
crease in h is reg u la r ra te  in the week 
in which the  d is tribu tion  is made.

(d ) Employer contributions when in­
cluded in fringe benefit wage determi­
nations under Davis-Bacon Act As 
noted  in § 778.6 where certa in  fr in ge  
bene fits  a re  inc luded in the wage p re ­
de te rm ina tion s o f  the  S ec re ta ry  o f 
L ab o r fo r  la b o re rs  and mechanics p e r­
fo rm ing  con trac t w ork  sub jec t to  the 
Davis-Bacon Act and re la ted  statu tes , 
th e  p rovis ions o f Pub lic  Law 88 -349 
discussed in § 5.32 o f th is  t it le  shou ld  
be considered tog e th e r w ith the in te r ­
p re ta tion s  in th is p a rt 778 in de te rm in ­
ing the exc ludab ility  o f such frin g e  
bene fits  from  the reg u la r ra te  o f such 
em ployees. A ccord ing ly , re fe rence
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sh ou ld  be m ade to § 5.32 o f th is  t it le  as 
w ell as to  § 778 .215 fo r  guidance w ith 
respect to exc lus ion  from  th e  em p loy ­
ee's reg u la r ra te  o f  c on tribu tion s  made 
by the  em p loy e r to  any b en e fit p lan  if. 
in the w orkw eek o r  w orkweeks in ­
volved , the em p loyee  p e rfo rm ed  work 
as a la b o re r o r  m echanic sub jec t to a 
wage de te rm ina tion  made by the Sec ­
re ta ry  p u rsu an t to  p a r t  1 o f  th is tit le , 
and i f  fr in g e  bene fits  o f the k ind re p ­
resented by such con trib u tion s  consti­
tu te  a p a rt o f the p reva iling  wages re ­
qu ired  to  be paid such em p loyee in ac­
cordance w ith such wage de te rm ina ­
tion .

(e ) Employer contributions or 
equivalents pursuant to fringe benefit 
determinations under Service Con­
tract Act of 1965. C on trib u tion s by 
con trac to rs  and subcon trac to rs  to p ro ­
vide fr inge  b ene fits  specified under 
the M cN am ara -O 'H ara  Serv ice C on ­
tra c t Act o f  19G5, which a re  o f the 
k ind re fe rre d  to in section 7 (e ) (4 ) . a rc  
exc ludab le  from  the re g u la r ra te  
under the cond itions set. fo r t l i  In 
§778.215 . W h e re  the fr in g e  bene fit 
con tribu tion s specified under such Act 
a rc  so exc ludab le , equ iva len t bene fits 
o r  paym ents p rov ided by the em p loye r 
in sa tis fac tion  o f h is ob lig a tion  to p ro ­
vide the specified bene fits a re  a lso ex ­
c ludab le  fro m  th e  reg u la r ra te  If a u ­
tho rized  under p a rt 4 o f th is  tit le , sub- 
p a rt B , p u rsuan t to  the M cNam ara- 
O ’H a ra  Act, and th e ir exc lusion (h e re ­
from  is n o t dependent on  w hethe r 
such equ iva len ts , if sep a ra te ly  consid ­
ered , would m eet the  requ irem en ts o f 
§ 778.215 . See § 778.7 .
133 FR  98G, Jan. 20. 1968, ns amended at 30 
FR  4699. Mar. 11. 1971)
8 778.215 CondilionH fo r exclusion o f lien- 

cfit-plnn contributions under section 
7(c)(4).

(a )  General rules. In  o rd e r fo r  an em ­
p loye r's  c on tr ib u tio n  to q u a li fy  fo r  e x ­
c lusion fro m  the  reg u la r rn te  under 
section 7 (e ) (4 )  o f th e  Act th e  fo llow ing  
cond itions m ust be met:

(1 ) T he  c on tribu tion s  m ust be made 
pu rsuan t to  a specific  p lan  o r  p rog ram  
adopted by the  em p loyer, o r  by con­
tra c t as a  re su lt  o f co llec tive ba rgain ­
ing, and com m unicated to the  em p loy ­
ees. T h is  m ay be eiLher a  com pany-fi-

§77 8 .2 15
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nanccd p lan  o r  an em p loye r-em p loyee  
c on tr ib u to ry  p lan .

(2 ) T h o  p rim a ry  purpose o f  th e  p la n  
m ust be to p rov ide sy s tem atica lly  fo r  
th e  paym ent o f bene fits  to em p loyees 
on  account o f  death , d isab ility , ad ­
vanced age. re tirem en t, Illn ess , m ed i­
cal expenses, ho sp ita liza tion , and the  
like .

(3 ) In  a p lan  o r tru s t, e ith e r:
( I )  T h e  bene fits m ust be specified  o r  

d e fin ite ly  de te rm inab le  on an  a c tu a r­
ia l basis; o r

( i i )  T h e re  m ust be bo th  a d e fin ite  
fo rm u la  fo r  de te rm in ing  the  am oun t 
to  be con tribu ted  by the  em p loy e r and 
a d e fin ite  fo rm u la  f o r  de te rm in ing  the  
bene fits  fo r  each o f  the em p loyees 
pa rtic ip a ting  in the  p lan ; o r

( i i l )  T h e re  m ust be both a fo rm u la  
fo r  de te rm in ing  the  am oun t to  be con ­
tribu ted  by the em p loy e r and a p ro v i­
s ion  fo r  de term in ing  the Ind iv idua l 
bene fits  by a  m ethod  which is consist­
en t w ith  the  pu rposes o f th e  p la n  o r  
t ru s t under section 7 (e ) (4 ) o f  th e  Act.

( iv ) N o te : T h e  requ irem en ts In  p a ra ­
g raphs (a ) (3 ) ( i i )  and  ( i i l )  o f th is  sec­
tion  fo r  a fo rm u la  fo r  d e te rm in ing  th e  
am oun t to  be con tribu ted  by th e  em ­
p lo y e r may be m et by a fo rm u la  which 
requ ire s a specific and sub s tan tia l 
m in im um  c on trib u tion  and w hich p ro ­
vides th a t the em p loye r m ay add 
som ew hat to  th a t am oun t w ith in  spec­
ified  lim its ; p rovided , how ever, th a t 
th e re  is a reasonab le  re la t io n sh ip  be­
tween the specified m in im um  and 
m ax im um  con tribu tion s . T hu s , fo rm u ­
las p rov id ing fo r  a m inim um  con trib u ­
tion o f  10 percen t o f  p ro fits  ar.d  giving 
the em p loye r d iscre tion  to  add to  th a t  
am oun t up to  20 pe rcen t o f  p ro fits , o r  
fo r  a m in im um  con tribu tion  o f  5 p e r­
cen t o f  com pensation and d isc re tion  to  
increase up to  a  m axim um  o f 15 p e r­
cen t o f  com pensation , w ou ld m eet th e  
requ irem en t. H ow ever, a p lan  which 
provides fo r  in s ign ifican t m in im um  
con tribu tion s and pe rm its a  v a ria t io n  
so g rea t th a t, fo r  a ll p rac tica l p u r­
poses, the fo rm u la  becomes m ean ing ­
less as a  m easure o f  con tribu tion s , 
w ou ld  n o t meet the requ irem ents .

(4 ) T h e  em p loyer's con tribu tion s 
m ust be paid Irrevocab ly  to  a  tru stee  
o r  th ird  person pu rsuan t to  an  In su r­
ance agreem ent, t ru s t o r o th e r funded  
a rrangem en t. T h e  tru stee  m ust

assume th e  usual fiduc ia ry  responsib il­
ities im posed upon trustees by app lica ­
b le  law . T iie  tru s t o r fund  m ust be set 
up in  such a way th a t In no event w ill 
the em p loy e r be ab le  to recap tu re  any 
o f  th e  con tribu tion s paid In n o r in any 
way d ive rt the funds to  h is own use o r 
b ene fit. ( I t  sh ou ld  a lso  be noted th a t 
in the  case o f Jo in t em p loyer-em p loyee 
c on tr ib u to ry  p lans, where the  em p loy ­
ee c on tribu tion s  a re  n o t paid ove r to a 
th ird  pe rson  o r  to a tru stee  u n a ffi li-  
a tcd w ith the  em p loyer, v io la tion s o f 
the Act m ay re su lt  i the  employee 
c on tribu tion s  cut in to  the  requ ired  
m in im um  o r  ove rtim e rates . See p a rt 
531 o f th is  c h ap te r .) A lth ough  an em ­
p lo y e r ’s c on tribu tion s made to  a t ru s t­
ee o r  th ird  person pu rsuan t to a bene­
f i t  p la n  m ust be Irrevocab ly  made, th is 
does n o t p reven t re tu rn  to th e  em p loy ­
e r o f  sum s which he had paid in excess 
o f th e  con trib u tion s  a c tu a lly  ca lled  fo r  
by th e  p lan , as where such excess pay ­
m en ts re su lt  from  e rro r  o r  from  the 
necessity o f  m a rk ing  paym ents to 
cover the estim ated cost o f  conti Ibu- 
t ion s a t a  tim e when the  exact am oun t 
o f  th e  necessary con tribu tion s under 
the p la n  is n o t ye t ascerta ined . F o r  ex ­
am p le , a  b en e fit p lan  m ay p rovide fo r  
d e fin ite  In surance bene fits  fo r  em p loy ­
ees in  the  even t o f  th e  happen ing o f  a 
specified contingency such as death , 
sickness, accident, etc., and m ay p ro ­
vide th a t th e  cost o f  such de fin ite  ben­
e fits , e ith e r In fu l l  o r  any  balance in 
excess o f specified em p loyee con tribu ­
tions, w ill be bo rne by the em p loyer. 
In  such a case the re tu rn  by the  in su r­
ance com pany to  the  em p loye r o f 
sum s paid by h im  in  excess o f the 
am oun t requ ired  to  p rovide the bene­
fits  which, under the p lan , a re to  be 
p rov ided  th rou gh  con tribu tion s by the 
em p loye r, w ill n o t be deemed a  recap­
tu re  o r  d ive rs ion  by the  em p loye r o f 
c on tribu tion s  made pu rsuan t to  the 
p lan .

(5 )  T h e  p lan  m ust n o t give an em ­
p loyee  the  r ig h t to assign h is bene fits 
u nd e r th e  p lan  n o r the op tion  to  re ­
ceive any  p a rt  o f  the  em p loye r ’s con­
tr ib u tion s  in cash Instead o f  the bene­
fits  u n d e r th e  p lan : Provided, however, 
T h a t  i f  a p la n  otherw ise qua lified  as a 
b ona  fid e  b ene fit p la n  under section 
7 (e ) (4 ) o f  th e  Act, It w ill s t i l l be re ­
garded as a  bona fid e  p lan  even

5 7 6

Wage and Hour Division, Labor §778 .217
though it provides, as an incidental 
p a rt th e re o f, fo r  the paym en t to an 
employee in  cash o f a ll o r  a p a rt o f the 
am oun t stand ing to  his c red it ( I )  a t 
the tim e o f the severance o f the em ­
p loym en t re la t io n  due to causes o th e r 
than  re tirem en t, d isab ility , o r  death , 
o r ( i i )  upon p rope r te rm ina tion  o f  the 
p lan , o r ( i i i ) du ring  the course o f his 
em p loym en t under circumstances 
specified in the p lan  and n o t inconsist­
ent w ith the  genera l purposes o f the 
p lan  to p rovide the bene fits described 
In section 7 (e ) (4 ) o f  th e  Act.

(b ) Plans under section 401(a) of the 
Internal Revenue Code. W he re  the 
b en fit p lan  o r  tru s t has been approved 
by the B u reau  o f In te rn a l R evenue as 
satis fy ing  the  requ irem en ts o f section 
4 0 1 (a ) o f th e  In te rn a l R evenue Code 
in th e  absence o f  evidence to the con ­
tra ry , the p lan  o r t ru s t w ill be consid­
ered to m eet the  cond itions specified 
in pa rag raphs (a ) (1 ) , (4 ), and (5 ) o f 
th is section.
(33 FR  086. Jan. 26, 1008, as amended at 40 
FR  7312. Jan. 23, 1081)

P aym ents not for H ours W orked
§ 778.210 The provisions o f section 7(c)(2) 

o f the Act.
Section  7 (e ) (2 ) o f  the Act provides 

th a t the term  " re g u la r ra te "  sh a ll n o t 
be deemed to Include "paym en ts made 
fo r  occasional periods when no w ork Is 
p e rfo rm ed  due to vacation , h o lid ay , i l l ­
ness, fa i lu re  o f th e  em p loye r to p ro ­
vide su ffic ien t w ork , o r o th e r s im ila r 
cause; reasonab le  paym ents fo r  tra v e l­
ing expenses, o r o th e r expenses, in­
cu rred  by an em ployee in the  fu r th e r ­
ance o f h is em p loyer's in terests and 
p rop e r ly  re im bu rsab le  by the em p loy ­
er; and o th e r s im ila r paym ents to  an 
employee which a re  n o t made as com ­
pensation fo r  h is h ou rs  o f em p loy ­
m en t * * *.”  H ow ever, since such p ay ­
m ents are n o t m ade as com pensation 
fo r  the em p loyee ’s hou rs  worked in 
any workw eek, no  p a rt o f  such pay­
m ents can be c red ited tow ard overtim e 
com pensation due under the Act.
§ 778.217 Reimbursement fo r expenses.

(a )  General rule. W he re  an employee 
incu rs expenses on  his em p loye r ’s 
b e h a lf o r where he is requ ired  to 
expend sums so le ly  by reason o f action

taken  fo r  the convenience o f his em ­
p lo ye r, section 7 (e ) (2 ) Is app licab le  to 
re im bursem ent fo r  such expenses. 
Paym en ts made by the em p loye r to 
cover such expenses a rc  n o t included 
in the em p loyee ’s regu la r ra te  ( i f  the 
am oun t o f the re im bu rsem en t reason ­
ab ly  approx im ates the expenses in ­
cu rred ). Such paym en t is n o t com pen­
sation  fo r  services rendered by the  em ­
ployees du ring  any hou rs worked in 
the  workweek.

(b ) Illustrations. P a ym en t by way o f 
re im bursem ent fo r  the fo llow ing  types 
o f expenses w ill n o t be regarded as 
p a rt  o f the employee's reg u la r rate :

(1 ) The  actua l am oun t expended by 
an employee in pu rchasing supplies, 
too ls , m ate ria ls , o r  equ ipm ent on 
b e h a lf o f his em p loyer.

(2 ) T h e  actua l o r  reasonab ly  ap p rox ­
im ate am oun t expended by an em p loy ­
ee In purchasing , laundering  o r rep a ir­
ing un ifo rm s o r  special c lo th ing  which 
h is em p loyer requ ires him  to  wear.

(3 ) T h e  actua l o r  reasonab ly  ap p rox ­
im ate am oun t expended by an em p loy ­
ee, who Is trave ling  "ove r the  road ”  on 
h is em p loye r’s business, fo r  tran sp o r­
ta tion  (w he th e r by p riva te  car o r 
common c a rr ie r ) and liv ing expenses 
away from  home, o th e r trave l ex ­
penses, such as taxicab fa re s , incu rred  
while  trave ling  on the em p loye r ’s busi­
ness.

(4 ) "Suppe r m oney", a reasonab le 
am oun t given to an em ployee, who o r ­
d in a rily  w orks the day s h i f t  and enn 
o rd in a rily  re tu rn  hom e fo r  supper, to 
cover the cost o f supper when he is re ­
quested by his em p loye r to continue 
w ork during the evening hours .

(5 ) The  actua l o r  reasonab ly  ap p rox ­
im ate am oun t expended by an em p loy ­
ee as tem po ra ry  excess hom c-to-w ork 
trave l expenses Incu rred  (t ) because 
the em p loyer has moved the p la n t to 
a n o th e r town b e fo re  the employee has 
had  an opp o rtu n ity  to find  liv ing  qua r­
ters a t the new location o r ( i i )  because 
the  employee, on a p a rtic u la r occasion, 
is required to re p o rt fo r  w ork a t a 
p lace o th e r th an  his reg u la r w ork ­
place.
T h e  fo regoing lis t  is in tended to be Il­
lu s tra tive  ra th e r th an  exhaustive .

(c ) Payments excluding expenses. I t  
shou ld  be noted th a t o n ly  the actua l
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o r  rea son ab ly  app rox im a te  am oun t o f 
th e  expense Is exc ludab le  from  th e  
reg u la r ra te . I f  the  am oun t paid as 
" re im bu rsem en t”  is d isp rop o rt io n a te ly  
la rge , the excess am oun t w ill be in ­
c luded In th e  reg u la r ra te .

(d ) Payments for expenses personal 
to the employee. T h e  expenses fo r  
which re im bu rsem en t Is m ade m ust In 
o rd e r to  m e rit  exc lu s ion  from  the reg ­
u la r  ra te  under th is  section , be e x ­
penses In cu rred  by the  em p loyee  on  
the em p loyer's  b e h a lf o r  f o r  h is bene­
f i t  o r  convenience. I f  th e  em p loye r re ­
im burses the  em p loyee  fo r  expenses 
n o rm a lly  Incu rred  by the  em p loyee  fo r  
his own b ene fit, he  is, o f  course, in ­
c reasing th e  em ployee's re g u la r ra te  
th e reby . An em p loyee n o rm a lly  incu rs 
expenses in trave lin g  to  and fro m  
w ork , buying lunch , pay ing  ren t, and 
the  like . I f  the em p loye r re im bu rses 
h im  fo r  these n o rm a l eve ryday e x ­
penses, the  p aym en t is n o t exc luded 
from  the  reg u la r ra te  as " re im bu rse ­
m en t fo r  expenses." W h e th e r the  em ­
p lo y e r "re im bu rse s" the  em p loyee  fo r  
such expenses o r  fu rn ish e s  th e  fa c i li­
ties (such as fre e  lunches o r  fre e  h ou s ­
ing ), th e  am oun t paid to th e  em p loyee  
(o r  th e  reasonab le  cost to the  em p loy ­
e r o r  fa ir  va lue where fa c ilit ie s  a re  fu r ­
n ish ed ) en te rs  in to  the  re g u la r ra te  o f 
pay  as discussed in § 778 .116 . See a lso 
§ 531 .3 7 (b ) o f  th is chap te r.
§ 778.218 Pay fo r ccrtnin idle hours.

(a )  General 7-ulcs. P aym en ts which 
a re  made fo r  occasiona l periods when 
the em p loyee  is n o t a t w o rk  due to  va­
cation , h o lid ay , illn ess , fa i lu re  o f  the 
em p loye r to p rovide su ffic ie n t w ork , 
o r  o th e r  s im ila r cause, w here the p ay ­
m ents a re  In am oun ts a p p rox im a te ly  
equ iva len t to the em ployee's n o rm a l 
ea rn ings fo r  a  s im ila r pe riod  o f tim e, 
a re  n o t made as com pensation  fo r  his 
h ou rs  o f em p loym en t. T h e re fo re , such 
paym en ts m ay be exc luded  from  the  
re g u la r ra te  o f pay und e r section 
7 (e ) (2 ) o f th e  Act and, fo r  the same 
reason , no  p a rt  o f  such paym ents m ay 
be c red ited  tow ard  ove rtim e  com pen­
sa tion  due under th e  Act.

(b ) Limitations on exclusion. T h is  
p rov is ion  o f  section 7 (e ) (2 ) dea ls w ith 
the type o f  absences which a re  in fre ­
quen t o r  sporad ic  o r  unp red ic tab le . I t  
has no re la t io n  to  re g u la r "absences"

such as lu nch  periods n o r to reg u la rly  
schedu led  days o f  rest. Sundays m ay 
n o t be w orkdays in a p a rtic u la r p lan t, 
b u t th is does n o t m ake them  e ith e r 
"h o lid a y s "  o r "vaca tion s ," o r  days on 
w hich th e  em p loyee  Is absent because 
o f  the  fa i lu re  o f  th e  em p loye r to  p ro ­
vide su ffic ien t w ork . T h e  te rm  h o lid ay  
is read  in its o rd in a ry  usage to re fe r  to 
those  days cu s tom arily  observed In the 
com m un ity  in ce leb ra tion  o f some h is ­
to rica l o r  re lig iou s occasion; It does 
n o t re fe r  to  days o f  rest given to  em ­
p loyees in lieu  o f  o r  as an add ition  to 
com pensation  fo r  w ork ing  on o th e r 
days.

(c ) Failure to provide work. The  
te rm  " fa i lu re  o f  th e  em p loye r to  p ro ­
vide su ffic ie n t w o rk " is in tended to 
re fe r  to  occasiona l, sp o rad ica lly  recu r 
r in g  s itu a tion s w here the  employee 
w ou ld n o rm a lly  be w ork ing  bu t fo r  
such a fa c to r as m ach ine ry  b reak ­
down, fa i lu re  o f expected supp lies to 
a rrive , w eather cond itions a ffec ting  
the  a b ility  o f th e  em ployee to  p e rfo rm  
th e  w ork  and s im ila r ly  unp red ic tab le  
obstac les beyond the con tro l o f  the 
em p loye r. T h e  te rm  does n o t Include 
reduction  in  w o rk  schedu le (a s dis­
cussed in §§ 778.321 th rou gh  778.329 ), 
o rd in a ry  tem po ra ry  la y o f f  situations, 
o r  any  type or rou tin e , re c u rre n t ab­
sence o f th e  em ployee .

(d ) Other similar cause. T h e  term  
“ o th e r s im ila r cause" re fe rs  to pay ­
m ents made fo r  periods o f  absence due 
to  fa c to rs  lik e  ho lid ays , vacations, 
sickness, and fa i lu re  o f th e  em p loyer 
to  p rov ide  w ork . E xam p les o f "s im ila r 
causes" a re  absences due to  ju ry  serv­
ice, rep o rt in g  to  a  d ra ft  board , a ttend ­
ing a fu n e ra l o f  a fam ily  m em ber, in ­
a b ility  to  reach th e  w orkp lace because 
o f  w eath er cond itions. O n ly  absences 
o f  a  n on rou tin c  cha rac te r which are 
in fre q u en t o r  sporad ic o r  unp red ict­
ab le  a re  inc luded in  the “ o th e r s im ila r 
cause" category .
8778.219 Pny fo r foregoing holidays nnd 

vacations.
(a ) Sums payable whether employee 

works or not. As exp la ined  in 
§ 778 .218 , c e rta in  paym ents made to 
an em p loyee  fo r  periods du ring  which 
he p e rfo rm s  no  w o rk  because o f a h o li­
day  o r  vacation  a re  n o t requ ired  to  be
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Included in the  reg u la r ra te  because 
they  a re n o t regarded as com pensation 
fo r  w orking. Suppose an employee 
who Is en tit led  to  such a paid id le h o li ­
day o r paid vacation  fo regoes h is h o li­
day o r vacation and pe rfo rm s work fo r  
the em p loye r on  th e  ho lid ay  o r during 
the vacation period . I f ,  under the 
term s o f h is em p loym ent, he is en ti­
tled  to  a certa in  sum  as h o lid ay  o r  va ­
cation pay, w he th e r he w orks o r  no t, 
and receives pay a t his custom ary rate  
(o r  h ig h e r) in add ition  fo r  each h ou r 
th a t he w orks on the h o lid ay  o r vaca­
tion  day, the  certa in  sum aliocablc- to 
ho lid ay  o r  vacation  pay is s t i l l to  be 
excluded from  the  regu la r ra te . I t  Is 
s t i l l no t regarded  ns com pensation fo r  
h ou rs  o f w ork i f  he is otherw ise com ­
pensated a t his custom ary  ra te  (o r  a t a 
h ighe r ra te ) fo r  his w'ork on such days. 
Since it is n o t com pensation fo r  w ork 
It may n o t be cred ited tow ard overtim e 
com pensation due under the Act. Two 
examples in which the m axim um  
hou rs s tanda rd  Is 40 hou rs m ay serve 
to illu s tra te  th is princip le :

(1 ) An em p loyee whose ra te  o f pay Is 
$5 an h o u r and who u sua lly  works a 6- 
day 48 -hou r week Is en titled , under his 
em p loym ent con trac t, to a week’s paid 
vacation in the am oun t o f h is usunl 
stra igh t-tim e earn ings—$240. He fo re ­
goes his vacation and works 50 hou rs 
in the week in question . He is owed 
$250 as his to ta l s tra igh t-tim e earn ings 
fo r  the week, and $240 in add ition  as 
his vacation pay. U nder the s ta tu te  he 
is owed an add ition a l $25 as overtim e 
p rem ium  (ad d it io n a l h a lf- t im e ) fo r  the 
10 hou rs in excess o f 40. H is regu la r 
ra te  o f $5 per h o u r has n o t been In­
creased by v irtu e  o f the paym ent o f 
$240 vacation pay, bu t no p a rt o f the 
$240 may be o ffs e t  against the s ta tu to ­
ry  overtim e com pensation which is 
due. (N o th in g  in th is exam p le is in ­
tended to im p ly  th a t the employee has 
a s ta tu to ry  r ig h t to  $240 o r  any  o th e r 
sum  ns vacation  pay. T h is  Is a m atte r 
o f p riva te con trac t between the parties 
who m ay agree th a t  vacation pay w ill 
be m easured by stra lgh* tim e earn ings 
fo r  any agreed numbei o f  h ou rs  o r 
days, o r by to ta l n o rm a l o r expected 
take-hom e pay fo r  the period o r th a t 
no  vacation pay a t a l l w ill be paid. T he  
exam p le m ere ly  illu s tra te s  the  p rop e r 
m ethod o f  com puting overtim e fo r  an
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employee whose em p loym en t con trac t 
provides $240 vacation pay .)

(2 ) An employee who Is en tit led  
under his em p loym ent c on tra c t to 8 
hou rs' pay a t his ra te  o f $5 an h o u r 
fo r  the Ch ris tm as ho lid ay , fo regoes 
h is ho lid ay  and works 9 h ou rs  on th a t 
day. D u ring  the entire week he works 
a  to ta l o f 50 hou rs . He is pa id under 
h is contract, $250 as s tra igh t-tim e  
com pensation fo r  50 h ou rs  p lus $40 as 
id le h o lid ay  pay. He is owed, und er the 
sta tu te , an add itiona l $25 as ove rtim e 
prem ium  (add ition a l h a lf- t im e ) fo r  the 
10 h ou rs  In excess o f 40 . H is regu la r 
ra te  o f $5 per h o u r has n o t been in ­
creased by v irtu e  o f the h o lid a y  pay 
bu t no p a rt o f  the $4P h o lid a y  pay 
may be credited toward s ta tu to ry  ove r­
time com pensation due.

(b ) Premiums for holiday work dis­
tinguished. T he  exam p le in pa rag raph
(a ) (2 )  o f th is  section shou ld  be d istin ­
guished from  a  situa tion  in which an 
em ployee is en titled  to id le  ho lid ay  
pay under the em p loym ent ag reem ent 
o n ly  when he Is a c tu a lly  Id le on the 
ho lid ay , and who, i f  he fo regoes his 
ho lid ay  a lso , under his con trac t, fo re ­
goes his Id le ho lid ay  pay.

(1 ) T h e  typ ica l s itu a tion  is one in 
which an employee Is en tit le d  by con­
tra c t to 8 h ou rs ’ pay a t h is ra te  o f $5 
an h ou r fo r  certa in  named ho lid ays 
when no work is pe rfo rm ed . I f ,  howev­
e r, he is requ ired to w o rk  on such 
days, he does n o t receive h is Id le h o li ­
day pay. In stead  he receives a p rem i­
um ra te  o f $7.50 (tim e and on e -h a lf) 
fo r  each h o u r worked on  th e  ho lid ay . 
I f  he worked 9 hou rs on th e  ho lid ay  
and a to ta l o f  50 hou rs fo r  th e  week, 
he would be owed, under his con trac t, 
$67.50 (9 x $ 7 .5 0 ) fo r  the h o lid a y  w ork 
and $205 fo r  the o th e r 41 hou rs 
worked In the week, a to tn l o f $272.50. 
U nder the sta tu te  (w hich does n o t re ­
quire p rem ium  pay fo r  a  h o lid a y ) he is 
owed $275 fo r  a workweek o f 50 hou rs 
a t a ra te  o f $5 an hou r. S ince the  h o li­
day prem ium  is one and o n e -h a lf times 
the estab lished rate fo r  n onho lid ay  
work, It does n o t Increase th e  reg u la r 
ra te  because It qua lifies as an overtim e 
prem ium  under section 7 (e ) (6 ) , and 
the em p loye r may c red it it toward 
s ta tu to ry  overtim e com pensation  due 
and need pay the em ployee o n ly  the 
add itiona l sum  o f $2.50 to m eet the

§ 778 .2 19
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§ 778.220 29 CFR Ch. V (7 -1 -9 3  Edition)
s ta tu to ry  requ irem ents . (F o r  a discus­
sion o f  h o lid ay  p rem ium s see 
§ 778 .203 .)

(2 ) I f  n il o th e r cond itions rem ained 
the same bu t the con trac t ca lled  fo r  
the paym en t o f $10 (d oub le  tim e ) fo r  
each h o u r worked on the  h o lid ay , the  
emp loyee would receive, u nd e r h is con­
tra c t $90 (9 x $ 1 0 ) fo r  the  h o lid ay  w ork 
in add ition  to $205 fo r  the  o th e r 41 
h ou rs  w orked , a to ta l o f  $295. Since 
t ills  h o lid ay  prem ium  Is a lso  an o ve r­
time p rem ium  under section  7 (e ) (0 ), It 
Is exc ludab le  from  th e  reg u la r ra te  
and the  em p loye r m ay c red it it  tow ard 
s ta tu to ry  overtim e com pensation due. 
Becnuse the  to ta l thu s paid exceeds 
the s ta tu to ry  requ irem ents , no  add i­
t ion a l com pensation is due under the 
Act. In  d istingu ish ing th is  s itu a tion  
from  th a t in the exam p le  in p a ra ­
g raph  (a ) (2 )  o f  th is section, it  sh ou ld  
be noted  th a t the con trac t provis ions 
in the  two situa tions a rc  d iffe re n t and 
re su lt in the  paym ent o f  d iffe re n t 
am ounts. In  exam p le (2 ) th e  em p loyee 
received a to ta l o f $85 a ttr ib u tab le  to 
the h o lid ay : 8 h ou rs ’ id le  h o lid ay  pay 
a t $5 an h ou r, due h im  w he the r he 
w orked o r no t, and $45 pay a t  the  n on ­
ho lid ay  ra te  fo r  9 h o u rs ’ w o rk  on the 
h o lid ay . In  the s itu a tion  discussed in 
th is p a rag raph  the em p loyee  received 
$90 pay lo r  w orking on the h o l id a y -  
doub le  time fo r  9 h ou rs  o f  w ork . T hu s , 
c le a r ly , a l l o f  the pay in  th is  s itu a tion  
is paid fo r  and d irec tly  re la ted  to the 
num ber o f hou rs worked on  the h o li­
day.
[33 FR  006, Jan. 26, 1968, os amended at 46 
FR  7312, Jan. 23, 19811
B 777.220 "Show-up" o r "reporting”  pay.

(a )  Applicable principles. U nd e r 
some em p loym en t ag reem ents, an em ­
p loyee  m ay be paid a  m in im um  o f a 
specified num ber o f  h ou rs ’ pay a t  the 
app licab le  s tra ig h t tim e o r  overtim e 
ra te  on in fre qu en t and sporad ic  occa­
sions when, a fte r  rep o rtin g  to  w ork  a t 
his schedu led s ta rtin g  tim e on a  regu ­
la r  w ork  day o r on  a n o th e r day on 
which he  has been schedu led to w ork , 
he Is n o t provided w ith  the  expected 
am oun t o f  work. T h e  am oun ts th a t 
m ay be paid under such an ag reem ent 
ove r and above w ha t the  employee 
w ou ld  receive if paid a t h is custom ary 
ra te  o n ly  fo r  the num ber o f  h ou rs

worked are paid to  compensate the  
em ployee fo r  the tim e wasted by h im  
in  reporting  fo r  w o rk  and to  p reven t 
undue loss o f pay resu lting  from  the 
em ployer's fa i lu re  to  p rovide expected 
w ork  during reg u la r hou rs . O ne o f  the 
p rim a ry  purposes o f  such an a rran g e ­
m en t is to discourage em p loyers from  
ca lling  th e ir em p loyees In to  w ork fo r  
o n ly  a frac tion  o f a day when th ey  
m igh t get fu ll- t im e  w ork e lsewhere . 
P a y  a rrangem ents o f th is k ind  a re  
com m on ly  re fe rre d  to  os "show -up" o r 
" re p o rtin g "  pay. U nd e r the p rinc ip les 
and sub ject to  the  cond itions set fo r th  
In subpart B  o f  th is p a rt and 
§§ 778.201 th rou gh  778.207 , th a t p o r­
tion  o f such paym en t which rep resen ts 
com pensation a t th e  app licab le  ra te s  
fo r  the s tra ig h t tim e o r  ove rtim e 
h ou rs  ac tua lly  w orked , i f  any . du ring  
such period m ay be credited as 
s tra ig h t time o r  ove rtim e compensa­
tion , as the case m ay  be, in  com puting 
overtim e com pensation due under the 
Act. T he  am oun t by  which the speci­
fie d  num ber o f h o u rs ’ pay exceeds 
such compensation fo r  the hou rs ac tu ­
a l ly  worked Is considered as a paym en t 
th a t  is no t made fo r  h ou rs  worked. As 
such , It m ay be exc luded from  the 
com putation  o f th e  em p loyee ’s reg u la r 
ra te  and cannot be c redited tow ard 
s ta tu to ry  ove rtim e com pensation due 
h im .

(b ) Application illustrated. T o  i l lu s ­
tra te , assume th a t  nn em p loyee e n t i­
t led  to  overtim e pay a fte r  40 h ou rs  a 
week whose w orkw eek begins on 
M onday and who Is paid $5 an h o u r re ­
p o rts  fo .- w ork on  M onday accord ing 
to  schedu le nnd Is sen t hom e a fte r  
being given on ly  2 h ou rs  o f w ork . He 
then  works 8 h ou rs  each day on T ues­
day th rough  S a tu rd ay , Inclusive, 
m aking a to ta l o f 42 h ou rs  fo r  the  
week. T h e  em p loym ent agreem ent cov­
e ring  the employees In the  p lan t, w ho 
n o rm a lly  work 8 h ou rs  a day, M onday 
th rou gh  F rid ay , p rovides th a t an em ­
p loyee  rep o rtin g  fo r  schedu led w ork  
on  any day w ill receive a m in im um  o f 
4 hours' w ork o r  pay. T h e  em ployee 
thus receives n o t o n ly  th e  $10 earned 
in the 2 hou rs o f  w ork  on  M onday bu t 
an ex tra  2 h o u rs ’ "show -up ”  pay, o r 
$10 by reason o f th is  agreem ent. H ow ­
ever, since th is $10 In  "show -up" pay  is 
n o t regarded as com pensation fo r
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hou rs worked, the em p loyee's reg u la r 
ra te  rem nlns $5 and the ove rtim e  re ­
qu irem ents o f the  Act a re  sa tis fied  If 
he receives, in add ition  to  the  $210 
s tra igh t-tim e pay fo r  42 h ou rs  and the 
$10 "show -up" paym ent, th e  sum  o f $5 
as e x t ra  com pensation fo r  the 2 h ou rs  
o f ove rtim e work on  S a tu rd ay .
[46 FR  7312. Jan. 23. 19811
§778.221 "Cnll-bnck" pny.

(a )  General. In  the  In te re st o f  s im ­
p lic ity  and un ifo rm ity , th e  p rinc ip les 
discussed in § 778.220 a rc  app lied a lso  
w ith  respect to typ ica l m in im um  " c a l l­
back " o r  ‘ ‘c a ll-o u t ’ ’ paym ents made 
p u rsu an t to em p loym en t ag reem ents. 
T yp ic a lly , such m in im um  paym ents 
consist o f  a  specified num be r o f h o u rs ’ 
pay a t the app licab le  s tra ig h t tim e o r 
ove rtim e ra tes which an em p loyee  re ­
ceives on In frequen t and sporad ic  oc­
casions when, a fte r  h is schedu led 
h ou rs  o f w ork have ended and w ith ou t 
p rca rrangem en t, he  responds to  a ca ll 
from  h is em p loye r to p e r fo rm  e x tra  
w ork .

(b ) Application illustrated. T h e  ap ­
p lica tion  o f these p rin c ip le s to  c a ll­
back paym ents m ay be il lu s tra te d  as 
fo llow s . An em p loym en t ag reem ent 
p rovides a m inim um  o f 3 hou rs ' p ay  a t 
tim e and on e -h a lf fo r  any em p loyee 
ca lled  back to  w ork outside h is sched­
u led hou rs . T h e  em p loyees covered by 
th e  agreement, who a re  en tit led  to 
ove rtim e pay a fte r  40 h ou rs  a week, 
n o rm a lly  w ork 8 h ou rs  each day, 
M onday th rou gh  F rid ay , inclusive, in 
a w orkw eek beginning on  M onday , and 
a re  paid overtim e com pensation  a t 
tim e and on e -h a lf fo r  a l l h ou rs  w orked 
in excess o f  8 in any day o r 40 in any 
workweek. Assume th a t an em p loyee 
covered by th is ag reem ent and pa id a t 
th e  ra te  o f $5 an h o u r works 1 h o u r 
ove rtim e o r a to ta l o f 9 h ou rs  on 
M onday, and works 8 h ou rs  each on 
Tuesday th rough  F r id a y , inclusive. 
A fte r  he  has gone hom e on F r id a y  
evening he is ca lled  back to p e r fo rm  
an  emergency jo b . H is h ou rs  w orked 
on  the ca ll to ta l 2 h ou rs  and he re ­
ceives 3 h ou rs ’ pay a t tim e and one- 
h a lf ,  o r $22.50, under the  ca ll-back 
p rov is ion , in add ition  to  $200 fo r  w o rk ­
ing his reg u la r schedu le and $7.50 fo r  
ove rtim e worked on M onday evening. 
In  com puting ove rtim e com pensation

due th is em p loyee  under the Act, the 
43 ac tua l hou rs  (n o t  44 ) nrc coun ted ns 
w orking tim e du ring  the week. In  add i­
tion  to $215 pay a t the  $5 ra te  fo r  a ll 
these hou rs , he h as received under the 
ag reem ent a p rem ium  o f $2.50 fo r  the 
1 ove rtim e h o u r on  M ondny and o f $5 
fo r  the 2 h ou rs  o f overtim e w ork  on 
the  ca ll, p lu s an  e x tra  sum  o f $7.50 
paid by reason o f  the p rovis ion  fo r  
m in im um  call-back pay. F o r  purposes 
o f the Act, the e x tra  p rem ium s paid 
fo r  ac tua l h ou rs  o f overtim e w ork on 
M onday and on th e  F rid ay  ca ll (a  to ta l 
o f $7 .50 ) m ay be exc luded as tru e  ove r­
tim e prem ium s in com puting his regu ­
la r  ra te  fo r  the week and may be c red ­
ited tow ard com pensation due under 
the  Act, bu t th e  e x tra  $7.50 received 
under th e  ca ll-back p rovision is n o t re ­
garded as paid fo r  h ou rs  worked; 
th e re fo re , it m ay be excluded from  the 
reg u la r ra te , b u t it cannot be c redited 
tow ard ove rtim e com pensation due 
under the  Act. T h e  reg u la r ra te  o f  the 
em ployee , th e re fo re , rem ains $5, and 
he has received an overtim e prem ium  
o f $2.50 an h o u r fo r  3 overtim e hou rs 
o f w ork . T h is  satis fies the  requ ire ­
m ents o f section 7 o f the Act. T he  
same would be tru e , o f course, i f  in the 
fo rego ing  exam p le , the em p loyee was 
ca lled  back outside his schedu led 
h ou rs  fo r  the 2 -h ou r emergency jo b  on 
an o th e r n ig h t o f the week o r on S a tu r ­
day o r Sunday , instead o f on F rid ay  
n ight,
[33 FR  986. Jan. 26. 1968. as amended at 46 
FR  7313, Jnn. 23, 1981)
§778.222 Other payments sim ilar to "cnll- 

hnck”  pay.
T he  p rinc ip les discussed In 

§§ 778.220 and 778.221 a re  a lso  app lied 
w ith respect to  ce rta in  types o f  e x tra  
paym ents which are s im ila r to  c a ll­
back pay, such as: (a ) E x t ra  paym ents 
made to  em ployees, on in frequ en t and 
sporad ic occasions, fo r  fa i lu re  to  give 
the em p loyee su ffic ien t notice to 
re p o rt fo r  w ork on  reg u la r days o f rest 
o r  du ring  h ou rs outside o f h is regu ln r 
w ork  schedu le ; and (b ) e x tra  paym ents 
made, on  In fre q u en t and sporad ic oc­
casions, so le ly  because the emp loyee 
has been ca lled  back to w ork be fo re  
th e  exp ira tion  o f n specified num ber 
o f h ou rs  between sh ifts  o r  tou rs  o f
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duty , som etim es re fe rre d  to  os a " re s t 
pe riod ." T h e  e x t ra  paym ent, o v e r and 
above the  emp loyee's earn ings fo r  the 
hou rs a c tu a lly  w orked a t h is app lica ­
b le ra te  (s t ra ig h t tim e o r ove rtim e , as 
the case may be ), is considered as a 
paym ent th a t is n o t m ade fo r  h ou rs  
worked.
8 778.223 Pny fo r non-productive hours 

distinguished.
U nder the Act an em p loyee m ust be 

compensated fo r  a l l h ou rs  w orked . As 
a  genera l ru le  th e  te rm  "h ou rs  
w orked" w ill inc lude: (a ) A ll tim e 
du ring  which an em p loyee is requ ired  
to  be on du ty  o r  to  be on the  em p loy ­
er's prem ises o r  a t a  prescribed w o rk ­
p lace and (b ) a ll tim e du ring  which an 
employee is su ffe re d  o r  p e rm itted  to  
work w hethe r o r  n o t he Is requ ired  to 
do so. T hu s , w o rk ing  tim e is n o t lim it ­
ed to  the h ou is  spen t in active p roduc­

t iv e  lab o r, bu t includes tim e given by 
the employee to  the  em p loye r even 
though  p a rt o f  th e  tim e m ay be spent 
in Id leness. Som e o f the  h ou rs  spent 
by employees, und er ce rta in  c ircum ­
stances, in such activ ities as w aiting 
fo r  w ork , rem a in ing  "on  c a ll" , t ra v e l­
ing on the em p loye r ’s business o r  to 
and from  workp laces, and in m ea l p e ri­
ods and rest periods a re  regarded as 
working tim e and some arc n o t. T h e  
govern ing p rincip les a re  discussed in 
p a rt 785 o f th is  ch ap te r (in te rp re ta tiv e  
bu lle tin  on "h o u rs  w orked ” ) and p a rt  
790 o f-  th is c h ap te r (s ta tem en t o f 
e ffe c t o f P o r ta l- to -P o r ta l Act o f  1947). 
T o  the ex ten t th a t these h ou rs  a re  re ­
garded as w ork ing  tim e, p aym en t 
made as com pensation fo r  these h ou rs  
obvious ly  cannot he characte rized  ns 
"paym en ts n o t fo r  h ou rs  w orked ." 
Such  com pensation is trea ted  in the 
same m anner as com pensation fo r  any 
o th e r w orking tim e and is, o f course, 
included in the  reg u la r ra te  o f  pay. 
W he re  paym en t Is ostensib ly  m ade as 
com pensation fo r  such o f these  h ou rs  
as a re  n o t regarded as w orking tim e 
under the Act, th e  paym en t Is n e v e r­
the less included in the  reg u la r ra te  o f 
pay un less it qu a lifie s  fo r  exc lu s ion  
from  the reg u la r ra te  as one o f  a type 
o f "paym ents m ade fo r  occasiona l pe­
riods when no  w o rk  Is p e rfo rm ed  due 
to  * * * fa i lu re  o f  th e  em p loye r to  p ro ­
vide su ffic ien t w ork, o r  o th e r s im ila r

cause" as discussed In § 778.218 o r  is 
exc ludab le  on  some o th e r basis und er 
section 7 (e )(2 ). F o r  exam p le , an em ­
p loym en t con trac t m ay provide th a t 
employees who a re  assigned to  take 
ca lls  fo r  specific periods w ill receive a 
paym ent o f $5 fo r  each 8 -h o u r pe riod  
du ring  which they  a re  "on  c a ll"  In ad ­
d ition  to pay a t th e ir  reg u la r (o r  o ve r­
tim e ) ra te  fo r  h ou rs  a c tu a lly  spen t In 
m aking  ca lls . I f  the em p loyees who a re  
thus on ca ll a re  n o t con fin ed to  th e ir  
homes o r to any p a rtic u la r p lace , bu t 
m ay come and go as they  please, p ro ­
vided th a t they  leave word where they  
m ay be reached, the  h ou rs  spen t "on  
c a ll”  a rc n o t considered as h ou rs  
worked . A lthough  th e  paym ent re ­
ceived by such em ployees fo r  such "on  
c a ll"  time Is. th e re fo re , n o t a llo cab le  
to any specific h ou rs  o f  w ork , it  is 
c le a r ly  paid as com pensation fo r  p e r­
fo rm ing  a  du ty  invo lved in the  em ­
p loyee's Job and Is n o t o f a  type  ex ­
c ludab le  under section 7 (e )(2 ). T h e  
p aym ent m ust th e re fo re  be inc luded 
in the  em p loyee ’s re g u la r ra te  in the 
same m an re r as any paym ent fo r  se rv ­
ices, such as an a ttendance bonus, 
w hich is n o t re la ted  to  any specific  
h ou rs  o f work.
(46 FR  7313 Jan. 23. 1981]
8 778.224 "Other t-.imilnr payments".

(a ) General. T h e  preceding sections 
have enum erated and discussed the 
basic types o f paym ents fo r  which ex ­
c lusion  from  the reg u la r ra te  is spec ifi­
c a lly  provided under section 7 (e ) (2 ) be­
cause they  a rc  n o t m ade as com pensa­
tion  fo r  hou rs  o f  w ork . Section  7 (e ) (2 ) 
a lso  au thorizes exc lusion  from  the  reg ­
u la r  rate  o f " o th e r s im ila r paym ents 
to  an  employee which a re  n o t m ade as 
com pensation fo r  h is h ou rs  o f  em p lo y ­
m en t.”  Since a v a rie ty  o f m isce llane ­
ous paym ents a re  paid by an em p loye r 
to  an  employee under pecu lia r c ircum ­
stances, It was n o t considered feas ib le  
to  a ttem p t to  lis t them . T h e y  m ust, 
however, be " s im ila r"  in ch a ra c te r to  
th e  paym ents spec ifica lly  described In 
section 7 (e ) (2 ). I t  Is c lea r th a t  the 
c lause was n o t In tended to pe rm it the  
exc lusion from  the reg u la r ra te  o f p ay ­
m ents such as bonuses o r the  fu rn is h ­
ing o f  fac ilities like  board  and lodg ing 
which, though n o t d irec tly  a ttr lb u ta -
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ble to nny p a rt ic u la r hou rs o f  w ork  
are, neve rthe less , c le a r ly  unders tood  
to be com pensation  f o r  services.

(b ) Examples of other excludable 
payments. A few  exam p les m ay  serve 
to Il lu s tra te  som e o f the types o f  p ay ­
ments in tended to  be exc luded as 
" o th e r  s im ila r  paym en ts":

(1 ) Sum s paid to  an em ployee fo r  the  
ren tn l o f  h is tru ck  o r  car.

(2 ) L oan s o r  advances m ade by  the  
em p loye r to  th e  em ployee .

(3 ) T h e  cost to  the  em p loye r o f  con ­
veniences fu rn ish ed  to  the  em p loyee  
such as p a rk ing  space, restroom s, lo c k ­
ers, on -th e -job  m edical care and  rec re- 
n t lo n a l fac ilitie s .

T alent F ees in  th e  R adio  and 
T e le v is io n  I ndustry

8 778.225 Talent fees excludable under 
regulations.

Section  7 (e ) (3 ) p rovides fo r  th e  ex ­
c lusion from  the  reg u la r ra te  o f  
" ta le n t  fees (a s such ta len t fees a re  de ­
fined and de lim ited  by regu la tion s o f 
the S e c re ta ry ) paid to  p e rfo rm e rs , In ­
c lud ing announcers , o n  rad io  and  te le ­
vision p rog ram s ."  R egu la tion s d e fin ­
ing " ta le n t  fees" have been issued as 
p a rt  550 o f  th is chap te r. P a ym en ts  
which accord w ith th is  d e fin ition  a re  
exc luded from  the  reg u la r ra te .

S ub pa rl D— Specia l P rob lem s
I ntroductory

8 778.300 Scope o f subpnrt.
T h is  su bp a rt app lies the  p rin c ip le s  

o f com puting ove rtim e to  som e o f  the 
p rob lem s th a t a rise  frequ en t ly .

C hange in  the  B eg inn ing  of th e  
W o rk w e e k

8 778.301 Overlapping when change o f 
workweek is mndc.

As sta ted  In  § 778.105 , the  beg inn ing 
o f th e  worKweek m ay be changed fo r  
an em p loyee  o r  fo r  a g roup o f em p loy ­
ees i f  th e  change Is in tended to  be p e r­
m anen t and Is n o t designed to  evade 
the  ove rtim e requ irem ents o f  th e  Act. 
A  change In  th e  workweek necessarily  
resu lts  in a s itu a tion  In which one o r 
m ore  h ou rs  o r  days fa l l In  b o th  the  
" o ld "  w orkw eek as p rev iou s ly  constl-

Wage and Hour Divliion, Labor
tu lc d  and the “ new" workweek. T hus , 
I f  th e  w orkw eek In the p la n t com ­
menced a t 7 a .m . on  M onday and It Is 
now  p roposed to  begin the  workweek 
a t 7 a.m . on Sunday , the  h ou rs worked 
from  7 a.m . Sunday  to  7 a.m . M onday 
w ill constitu te  b o th  the  la s t h ou rs  o f 
th e  o ld  w orkw eek and the f i r s t  hou rs 
o f  th e  new ly estab lished workweek.
8 778.302 Compulation o f overtime due for 

overlapping workweeks.
(a )  General rule. W hen  the  begin­

n ing o f the  w orkweek Is changed, if 
th e  hou rs  which fa l l w ith in  b o t li " o ld "  
nnd "new ”  w orkw eeks as exp la ined  In 
§ 778.301 a re  h ou rs  in which the em ­
p loyee  does no  w ork , his s ta tu to ry  
com pensation  fo r  each w orkweek Is, o f 
cou rse , d e te rm inab le  In p recise ly the 
sam e m anner as It w ou ld be I f  no ove r­
la p  existed. I f .  on  the  o th e r hand, 
som e o f the  em p loyee ’s w ork ing  time 
fa l ls  w ith in  h ou rs  which a re  included 
In bo th  w orkw eeks, th e  D epa rtm en t o f 
Labo r, as an en fo rcem en t po licy , w ill 
assume th a t  the  ove rtim e requ ire ­
m ents o f section 7 o f the Act have 
been satis fied  i f  c om pu ta tion  is made 
as fo llow s:

(1 ) Assume f i r s t  th a t the ove rlap ­
p ing hou rs a rc  to  be counted as hours 
w orked o n ly  in th e  " o ld "  workweek 
and no t In the  new; com pute stra igh t 
tim e and ove rtim e  com pensation due 
fo r  each o f  the  2 workweeks on this 
basis and to ta l th e  two sums.

(2 )  Assume now th a t  the overlapp ing 
h ou rs  a re  to  be counted as hou rs 
w orked o n ly  in the new workw eek and 
n o t In the o ld , and com p le te  the to ta l 
com pu ta tion  accord ing ly .

(3 ) P a y  the  em p loyee  an am oun t not 
less th an  th e  g re a te r o f the  amounts 
computed by m ethods (1 ) and (2 ),

(b ) Application of rule illustrated. 
Suppose th a t, in the  exam p le given In 
§ 778.301 , th e  em ployee , who receives 
$5 an h o u r and is sub jec t to overtim e 
pay a fte r  40 h ou rs  a week, worked 5 
h ou rs  on Sunday , M arch  7, 1965. Sup ­
pose a lso th a t  h is la s t " o ld "  workweek 
commenced a t 7 a.m . on Monday, 
M arch  1, and he w orked 40 hou rs 
M arch  1 th rou g h  M arch  5 so th a t  fo r  
th e  workweek ending M arch  7 he 
w ould be owed s tra ig h t tim e and over­
tim e com pensation  fo r  45 hou rs . The

§  778 .302
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p rop osa l Is to commence the “ new " 
w orkw eek a t 7 a.m. on  M a rch  7, I f  In 
the  "n ew ”  workweek o f Sunday . 
M a rch  7. th rou gh  S a tu rd ay , M arch  13, 
the em p loyee  worked a  to ta l o f 40 
h ou rs , Including the 5 h ou rs  w orked 
on  Sunday , it Is obvious th a t the  a l lo ­
ca tion  o f the Sunday h o u rs  to  the  o ld  
w orkw eek w ill re su lt In  h ig h e r to ta l 
com pensation  to the em p loyee  fo r  the
13-day period . He sh ou ld , th e re fo re , be 
paid $237 .50 <40x$5 + 5 x $ 7 .5 0 ) fo r  the 
pe riod  o f  M arch  1 th ro u g h  M arch  7, 
and $175 (3 5 x $ 5 ) fo r  th e  pe riod  o f 
M a rch  8 th rough  M a rch  13.

<c) Nonstalutory obligations unaf­
fected. T h e  fac t th a t  th is  m ethod  o f 
com pensation  Is perm issib le  und er the  
F a ir  L ab o r S tandard s A ct when the  
beg inn ing o f  the w orkw eek is changed 
w ill n o t  a lte r any o b lig a tio n  the em ­
p lo y e r m ay have u n d e r his em p loy ­
m en t con trac t to pay a  g re a te r am oun t 
o f ove rtim e com pensation fo r  the  
pe riod  in question.
[33 FR  906. Jan, 26, 1968, as amended at 46 
FR  7314, Jan. 23, 1981]

W h e re  a re troac tive  pay Increase Is 
aw arded to employees as a re su lt o f 
co lle c tive  bargain ing o r  otherw ise, it 
ope ra tes to increase th e  reg u la r ra te  
o f pay  o f the employees fo r  the period 
o f  its re troac tiv ity . T h u s , I f  an em p loy ­
ee is awarded a re tro ac tiv e  increase o f  
10 cents per hou r, he  is owed, under 
the  Act, a  re troac tive  increase o f 15 
cents fo r  each ove rtim e  h o u r he has 
w orked during the pe riod , no  m a tte r 
w ha t the agreem ent o f  th e  pa rtie s 
m ay be. A re troac tive  pay increase in 
the  fo rm  o f a lum p sum  fo r  a p a rticu ­
la r  period  must be p ro ra te d  back over 
th e  h ou rs  o f the p e riod  to which it  Is 
a llo cab le  to de term ine the  re su ltan t 
increases in the re g u la r ra te , in p re ­
cise ly  th e  same m ann e r as a  lum p  sum 
bonus. F o r  a discussion o f the  m ethod 
o f a lloca ting  bonuses based on em p loy ­
m en t in a p rio r pe riod  to the w o rk ­
weeks covered by th e  bonus paym ent, 
see § 778.209.

IIovv D ed u c tio n s  A f fe c t  th e  R e g u la r  
R a te

5 778.301 AmountR d e d u c t e d  from cash 
wages—general.

(a )  T h e  w ord "deduction " Is o fte n  
loose ly  used to  cover reductions in pay  
re su ltin g  from  severa l causes:

(1 ) D eductions to cover the cost to  
the em p loye r o f fu rn ish ing  “ board , 
lodg ing o r  o th e r fa c ilit ie s ,"  w ith in  the  
m ean ing o f  section 3 (m ) o f the Act.

(2 )  D eductions fo r  o th e r item s such 
as too ls  and un ifo rm s which a re n o t 
regarded as " fa c ilit ie s .”

(3 ) Deductions au thorized  by th e  
em p loyee (such as un ion dues) o r  re ­
qu ired  by law  (such as taxes and ga r­
n ishm ents).

(4 )  Reduction s In a fixed  sa la ry  paid 
fo r  a fix ed  workweek in weeks in 
which the em ployee fa lls  to work th e  
fu l l  schedu le.

(5 ) Deductions fo r  d iscip linary  re a ­
sons.

(b ) In  genera l, where such deduc­
tions a rc  made, the  employee's “ reg u ­
la r  ra te "  Is the same as it would have  
been i f  th e  occasion fo r  the deduction 
had n o t arisen , A lso , as exp la ined In 
p a rt  531 o f th is chap te r, the req u ire ­
m ents o f th e  Act place certa in  lim ita ­
tions on the  m aking o f some o f th e  
above deductions.
[33 FR  906. Jan. 26, 1960, as amended at 43 
FR  7314, Jan. 23, 1901]
5778.305 Computation where particular 

types o f deductions ore ninde.
T h e  reg u la r ra te  o f pay o f an em ­

p loyee  whose earn ings a re  sub jec t to  
deductions o f the types described in 
pa rag raph s (a ) (1 ) , (2 ), and (3 ) o f  
§ 778.304 Is determ ined by dividing h is 
to ta l com pensation (except s ta tu to ry  
exc lu s ions) be fo re  deductions by th e  
to ta l h ou rs  w orked in the  workweek. 
(S ee  a lso  §§ 5 3 1 .3 6 -5 3 1 .4 0  o f th is 
ch ap te r.)
9 778.306 Salary reductions in short work­

weeks.
(a ) T h e  reductions in pay described 

in § 7 7 8 .3 04 (a )(4 ) a re  n o t, p ro p e r ly  
speaking , "deductions”  a t a ll. I f  an em ­
p loyee  is compensated a t a fix ed  
sa la ry  fo r  a fixed  workweek and i f  th is 
sa la ry  is reduced by the am ount o f  the

A dd it io na l  P ay for  P ast P er io d  
§ 778.303 Rclroncllve pny increases.
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average h o u r ly  ea rn ings fo r  each hou r 
lost by the em p loyee  in a  s h o r t  w ork­
week, the em p loyee Is, fo r  a l l p ractica l 
purposes, em p loyed a t an h o u r ly  ra te  
o f pay. T h is  h o u r ly  ra te  Is the quo­
tien t o f  the fixed  sa la ry  divided by the 
fixed  num ber o f h ou rs  it Is In tended to 
compensate. I f  an em p loyee  is h ired  a t 
a fixed  sa la ry  o f $200 fo r  a  40-hou r 
week, i l ls  h o u r ly  ra te  Is $5. W hen  he 
works on ly  30 h ou rs  he is th e re fo re  
en tit led  to $180. T h e  em p loye r makes 
a “ deduction ”  o f $20 from  h is sa la ry  to 
achieve th is re su lt . T h e  reg u la r h ou r ly  
rate  Is no t a lte red .

(b ) W hen  an em p loyee  is paid a 
fixed  sa la ry  fo r  a  w orkw eek o f variab le  
hou rs  (o r  a  gua ran tee  o f pay  under 
the provis ions o f  section 7 ( f )  o f  the 
Act. ns discussed in §§ 778.402 th rough  
778 .414 ), the understand ing  Is th a t the 
sa la ry  o r  gua ran tee  is due the  em p loy ­
ee In  s h o r t  workweeks as w ell as in 
longe r ones and “ deductions" o f th is 
type a re  n o t made. T h e re fo re , In crses 
where the understand ing  o f  the p a r­
lies is n o t c le a r ly  shown as to  w hether 
a fixed  sa la ry  Is in tended to  cover a 
fixed  o r  a va riab le  w orkw eek the prac­
tice o f m aking “ deductions" from  the 
s a la ry  fo r  h ou rs  n o t w orked In sh o rt 
weeks w ill be considered strong , i f  n o t 
conclusive, evidence th a t the  sa la ry  
covers a fixed  workweek.
(33 FR  986, Jnn. 26. I960, ns nmendcd at 46 
FR  7314, Jan. 23, 1981)
8 778.307 Disciplinary deductions.

W h e re  deductions as described In 
5 77 8 .3 04 (a )(5 ) a re  made fo r  d iscip li­
n a ry  reasons, th e  re g u la r ra te  o f an 
em ployee Is com puted be fo re  deduc­
tions a re  made, as In  the  case o f deduc­
tions o f the types In pa rag raphs (a )
(1 ). (2 ) , and (3 ) o f  §778.304 . T hu s 
where d isc ip lin a ry  deductions are 
made from  a piece-w orker's earnings, 
th e  earn ings a t piece ra te s m ust be to ­
ta led  and divided by the to ta l hou rs 
worked to  de te rm ine the  reg u la r rate 
b e fo re  the deduction is app lied . In  no 
event may such deductions (o r  deduc­
tions o f th e  type described in 
§ 7 7 8 .3 0 4 (a )(2 )) reduce the  earn ings to 
an average be low  the  app licab le  m in i­
m um  wage o r  cu t in to  any  p a rt o f the 
ove rtim e com pensation due the  em­
p loyee . F o r  a fu l l  discussion o f the 
lim its  placed on  such deductions, see

Wago and Hour Division, Labor
p a rt  531 o f th is  chap te r. T h e  p rin c i­
p les set fo r th  th e re in  w ith re la t io n  to 
deductions have no  app lica tion , how ­
ever, to  s itu a tion s In vo lv ing  re fu sa l o r 
fa i lu re  to  pay the fu l l am oun t o f 
wages due. See p a rt  531 o f th is  chop- 
te r ; a lso  § '778.306. I t  shou ld  be noted  
th a t  a lth ou g h  an em p loy e r m ay p en a l­
ize an  em p loyee  fo r  la teness sub jec t to 
the  lim ita tion s  sta ted  above by deduct­
ing a  h a lf  h o u r ’s s tra ig h t tim e pay 
from  his wages, fo r  exam p le , fo r  each 
h a lf  h ou r, o r  fra c tio n  th e re o f o f  Ills  
la teness, th e  em p loy e r m ust s t i ll coun t 
as h ou rs  w orked a ll th e  tim e a c tu a lly  
w orked by the  em p loyee  In d e te rm in ­
ing the am oun t o f ove rtim e com pensa­
tion  due fo r  the w orkweek.

§ 778 .308

L um p S um  At tr ibu ted  to O vert im e

8 778.308 The overtime rnte is nn hourly 
rnte.

(a )  Section  7 (a ) o f the Act requ ires 
th e  paym ent o f ove rtim e com pensa­
t io n  fo r  h ou rs  w orked in excess o f  the 
app licab le  m ax im um  hou rs s tanda rd  
a t a ra te  n o t less th an  one and one- 
h a l f  tim es the  reg u la r ra te . T h e  o ve r­
tim e  ra te , lik e  th e  reg u la r ra te , is a 
ra te  p e r h ou r. W h e re  em p loyees are 
pa id on som e basis o th e r th an  an 
h o u r ly  ra te , th e  reg u la r h o u r ly  ra te  Is 
derived , as p rev iou s ly  exp 'n lned , by d i­
v id ing  the to ta l com pensation (excep t 
s ta tu to ry  exc lu s ion s ) by the  to ta l 
h o u rs  o f w ork fo r  which the paym ent 
Is m ade. T o  q u a li fy  as an ove rtim e  p re ­
m ium  under section 7 (c )(5 ), (6 ) , o r  (7 ), 
th e  e x tra  com pensation  fo r  ove rtim e 
h o u rs  m ust be paid pu rsuan t to  a p re ­
m ium  ra te  which is likew ise a ra te  per 
h o u r  (su b jec t to certa in  s ta tu to ry  ex ­
cep tions discussed in §§ 778.400 
th ro u g h  778 .421 ).

(b ) T o  q u a lify  under section 7 (e ) (5 ), 
th e  ove rtim e ra te  m ust be g rea te r 
th a n  the reg u la r ra te , e ith e r a fixed  
am oun t p e r h o u r o r  a  m u lt ip le  o f  the 
n on ove rtlin e  ra te , such as one and 
one -th ird , one and  on e -h a if o r  two 
tim es th a t  ra te . T o  q u a lify  und er sec­
t io n  7 (e ) (6 ) o r  (7 ) ,  the ove rtim e rate  
m ay  n o t be less th an  o re  and o n e -h a lf 
tim es the  b on a fld e  ra te  estab lished in 
good fa ith  fo r  like  w ork p e rfo rm ed  
du ring  n onove rtlin e  hou rs . T hu s , It

(46 FR  7314. Jan. 23, 1901)
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m ay n o t be less th an  tim e and one- 
h a l f  bu t It m ay be m ore . I t  m ay be a 
standa rd  m u lt ip le  g rea te r th an  one 
and o n e -h a lf ( f o r  exam p le , doub le  
tim e ); o r  It m ay be a fixed  sum  o f 
m oney p e r h o u r which Is. as an a r i th ­
m etica l fa c t, a t le a s t one and o n e -h a lf 
tim es the nonove rtlin e  ra te  fo r  exam ­
p le , i f  th e  nonove rtim e  ra te  is $5 per 
h o u r , th e  ove rtim e ra te  m ay n o t be 
less th an  $7.50 bu t m ay be set a t a 
h ig h e r a rb it ra ry  fig u re  such as $8 p e r 
h ou r.
[33 FR  986, Jail. 20. 1968, ns amended nt 40 
FR  7314, Jan. 23, 1981]
§778.309 Fixed sum fo r constant amount 

o f overtime.
W h e re  an em p loyee w orks a  reg u la r 

fix ed  num ber o f  h ou rs  in excess o f the 
s ta tu to ry  m ax im um  each w orkw eek, It 
is, o f  course , p rop e r to pay h im , In ad ­
d ition  to h is com pensation fo r  non- 
ove rtim e  hou rs , a  fix ed  sum  in  any  
such week fo r  h is ove rtim e w ork , de­
te rm ined  by m u lt ip ly in g  his ove rtim e 
ra te  by the  num ber o f ove rtim e hou rs  
re g u la r ly  worked.
§778.310 Fixed sum fo r varying amounts 

o f  overtime.
A p rem ium  in the fo rm  o f a lum p 

sum  which is paid fo r  w ork p e rfo rm ed  
du ring  overtim e hou rs w ith ou t regard  
to  the num ber o f  ove rtim e h ou rs  
w orked does n o t q u a lify  as an ove r­
tim e prem ium  even th ough  the 
am oun t o f m oney m ay be equa l to  o r 
g re a te r th an  the  sum  owed on a per 
h o u r basis. F o r  exam p le , an ag reem ent 
th a t p rovides fo r  the paym en t o f a f la t  
sum  o f $75 to  em p loyees who w ork  on 
Sunday  does n o t p rovide a p rem ium  
which w ill q u a lify  as an ove rtim e p re ­
m ium , even though  the  em p loyee ’s 
s tra ig h t tim e ra te  is $5 an  h o u r  and 
the  em p loyee a lw ays works less th an  
10 h ou rs  on  Sunday . Likew ise, w here 
an ag reem en t p rovides fo r  th e  pay ­
m en t fo r  w ork  on Sunday  o f e ith e r the 
f la t  sum  o f $75 o r  tim e and on e -h a lf 
th e  em ployee's reg u la r ra te  f o r  a ll 
h ou rs  w orked on Sunday , w h ichever is 
g reate r, th e  $75 guaran teed  paym en t 
is n o t an  ove rtim e p rem ium . T h e  
reason  fo r  th is  is c lea r. I f  th e  ru le  
were otherw ise, an em p loye r desiring 
to  pay an em p loyee a fix ed  s a la ry  re ­
gard less o f the num ber o f h ou rs
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w orked in excess o f  the  app licab le  
m ax im um  hou rs  s tanda rd  cou ld  
m e re ly  lab e l as ove rtim e  pay a fixed  
p o rtio n  o f such s a la ry  su ffic ien t to  
take  care  o f com pensation fo r  the 
m ax im um  num ber o f h ou rs  th a t  w ou ld 
be w orked . T h e  C ongressiona l purpose 
to  e ffec tu a te  a  m ax im um  hou rs  s tand ­
a rd  by p lacing a  p en a lty  upon  the  p e r­
fo rm ance  o f excessive ove rtim e w ork 
wou ld th u s  be de feated . F o r  th is 
reason , w here e x t ra  com pensation is 
paid in the fo rm  o f a  lum p  sum  fo r  
w ork p e rfo rm ed  in ove rtim e hou rs , It 
m ust be included In th e  reg u la r ra te  
and m ay n o t be c red ited against s ta tu ­
to ry  ove rtim e com pensation  due.
[46 F R  7314. Jan. 23. 1981]
§778.311 F lat rate fo r special job per­

formed in overtime hours.
(a ) Flat rate is not an overtime pre­

mium. T h e  same reason ing  app lies 
where em ployees a rc  paid a f la t  ra te  
fo r  a  specia l Job p e rfo rm ed  du ring  
ove rtim e hou rs , w ith ou t regard  to  the  
tim e ac tu a lly  consumed in p e r fo rm ­
ance. (T h is  s itu a tion  shou ld  be d is tin ­
guished from  "show -up " and " c a ll­
back”  pay s itua tion s discussed In 
§§ 778 .220 th rou gh  778 .222 and from  
paym en t a t a  ra le  n o t less th an  one 
and o n e -h a lf tim es the  app licab le  ra te  
to  p iecew orkers fo r  w ork  p e rfo rm ed  
du ring  ove rtim e hou rs , as discussed in 
§§778.415 th rou gh  778 .421 ). T h e  to ta l 
am oun t paid m ust be Inc luded In the 
reg u la r ra te ; no p a rt  o f  th e  am oun t 
m ay be cred ited tow ard  s ta tu to ry  o ve r­
tim e com pensation due.

(b ) Application of rule illustrated. I t  
m ay be h e lp fu l to give a specific exam ­
p le il lu s t ra t in g  the re su lt o f paying an 
em p loyee on th e  basis under discus­
sion .

(1 ) An em p loym en t ag reem ent ca lls  
fo r  th e  paym en t o f $5 per h o u r fo r  
w ork du ring  the h ou rs  estab lished In 
good fa ith  as the basic w orkday o r 
w orkw eek; it  p rovides fo r  the  p aym en t 
o f $7.50 p e r h o u r f o r  w ork  du ring  
h ou rs  outside the  basic w orkday o r 
w orkweek. I t  fu r th e r  p rovides th a t  
em p loyees doing a special task outside 
the basic w orkday o r  w orkweek s h a ll 
receive G hou rs ' pay a t th e  ra te  o f 
$7.50 p e r h o u r (a  to ta l paym en t o f  
$ 45 ) regard less o f the tim e a c tu a lly

W ago  and  H ou r D iv is ion , Labo r
consumed in p e rfo rm ance . T h e  a p p li­
cable m ax im um  hou rs  s tanda rd  Is 40 
hou rs  in a workweek.

(2 ) Suppose an  em p loyee und e r such 
an ag reem ent works th e  fo llow ing  
schedu le:

M T W T F s S
Hours within boslc workday.., B 0 7 0 0 0 0Pny undor contract.......... $40 $40 $35 $40 $40 0 0Hours oulsldo bnalc workday... 2 2' 1 0 0 4 0Pny undor contract.......... . SIS $45 $7.50 0 0 $30 0

• Hours spent In tho porformnnco ol spodol work.
(3 ) T o  de term ine the re g u la r ra te , 

the to ta l com pensation (e xcep t s ta tu ­
to ry  exc lu s ion s) must be divided by 
the to ta l num ber o f  h ou rs  worked. 
T h e  o n ly  sums to  be exc luded in th is 
s itu a tion  a rc  th e  e x t ra  p rem ium s p ro ­
vided by a p rem ium  ra te  (a  ra te  per 
h o u r ) fo r  w o rk  outside the  basic w ork ­
day and w orkw eek, which q u a lify  fo r  
exc lusion under section 7 (e ) (7 ) o f the 
Act, as discussed in § 778.204 . T h e  $15 
paid on  M onday , the  $7.50 paid on 
W ednesday and the  $30 pa id  on  S a tu r ­
day a re  paid pu rsuan t to  ra te s  which 
q u a lify  as p rem ium  ra tes und e r sec­
tion  7 (e ) (7 ) o f  th e  Act. T h e  to ta l e x tra  
com pensation (o v e r the s tra ig h t time 
pay fo r  these h ou rs ) p rov ided by these 
prem ium  ra te s  Is $17.50. T h e  sum  o f 
$17.50 sh ou ld  be sub trac ted  from  the 
to ta l ‘ o f  $292 .50 due the  em ployee 
under the em p loym en t agreem ent. No 
p a rt o f  the $45 paym en t f o r  the  spe­
cia l w o rk  p e rfo rm ed  on Tuesday  q u a li­
fies fo r  exc lusion . T h e  rem a in ing  $275 
m ust th u s  be divided by 48 hou rs to 
determ ine the reg u la r ra te—$5.73 per 
h ou r. T h e  em p loyee Is owed an add i­
tiona l o n e -h a lf th is ra te  under the Act 
fo r  each o f 8 overtlrAe h ou rs  w orked— 
$22.92. T h e  e x t ra  com pensation In the 
am oun t o f $17 .50 payab le  p u rsuan t to 
con trac t p rem ium  ra tes which q u a lify  
as ove rtim e  prem ium s m ay be cred ited 
tow ard the  $22.92 owed as s ta tu to ry  
ove rtim e prem ium s. No p a rt  o f  the $45 
paym en t m ay be so cred ited . T h e  em ­
p lo ye r m ust pay  the em p loyee  an add i­
tio n a l $5.42 as s ta tu to ry  ove rtim e 
pay—a to ta l o f $297 .92 fo r  th e  week.

§ 7 7 8 .3 1 2
[33 FR  986. Jnn. 20, 1968, as amended at 40 FR  7316, Jan. 23. 1981]

" T a sk "  B a sis of P aym ent

§778.312 Pay fo r tank without regard to 
nctunl hours.

(a )  U nde r some em p loym en t ag ree ­
m ents employees a re  paid accord ing to 
a Job o r task  ra te  w ith ou t reg a rd  to 
the num ber o f h ou rs  consumed In 
com p le ting  the task . Such  agreem ents 
take  various fo rm s  b u t the  two mosL 
usual fo rm s a re  the  fo llow ing :

(1 )  I t  Is determ ined (som etim es on 
the basis o f  a tim e s tu d y ) th a t an em ­
p loyee  (o r  g roup ) sh ou ld  com p le te  a 
p a rtic u la r task in 8 hou rs . U pon  the 
com p le tion  o f  the task the  em p loyee  is 
c red ited w ith  8 "h o u rs "  o f  w ork

. th ough  In  fa c t he  m ay have w orked 
m ore  o r  less th an  8 h ou rs  to com p le te  
the  task . A t the end o f the  week an 
em ployee en tit led  to  s ta tu to ry  o ve r­
tim e com pensation  fo r  w ork  in  excess 
o f  40 h ou rs  is paid a t an estab lished 
h o u r ly  ra te  fo r  the  f i r s t  40 o f  the 
" h o u rs ”  so c red ited and a t one and 
on e -h a lf tim es such ra te  fo r  the  
"h o u rs ”  so c red ited in excess o f 40. 
T h e  num ber o f  "h o u rs "  c redited to the 
em ployee bears no  necessary re la t io n ­
sh ip  to the  num ber o f h ou rs  a c tu a lly  
w orked . I t  m ay be g rea te r o r  less. 
"O ve rt im e " m ay be payab le  in some 
cases a fte r  20 h ou rs  o f  w ork; in o th e rs  
o n ly  a fte r  50 h ou rs  o r  any  o th e r 
num be r o f hours.

(2 ) A s im ila r task Is set up and 8 
hou rs' pay a t the estab lished ra te  is 
c red ited fo r  the  com p le tion  o f the task 
in 8 h ou rs  o r  less: I f  th e  em p loyee fa ils  
to com p le te  the task in  8 hou rs  h e  is 
paid a t the estab lished ra te  fo r  each o f 
the  f i r s t  8 h ou rs  he ac tu a lly  w orked. 
F o r  work In  excess o f 8 h ou rs  o r  a fte r 
the  task is com pleted (w h ichever 
occurs f i r s t )  he is paid one and one- 
h a lf  times th e  estab lished ra te  fo r  
each such h o u r worked . He is owed 
ove rtim e com pensation under the Act 
fo r  hou rs  worked In the workweek in 
excess o f 40 bu t is paid h is weekly 
overtim e com pensation a t the  p rem i­
um  ra te  fo r  the  h ou rs  in excess o f 40 
actua l o r  " ta s k "  h ou rs  (o r  com bination  
th e re o f) fo r  which he  received pay  at 
th e  estab lished ra te . "O v e rt im e ”  pay 
uncW  th is p lan  m ay be due a fte r  20

5 8 7



§778 .3 13 29 CFR Ch. V (7 -1 -9 3  Edition)
hou rs  o f  w ork, 25 o r  any  o th e r num ber 
up to  40.(b ) These  employees are In actua l 
fa c t compensated on  a da lly  ra te  o f 
pay basis. In  p lans o f the firs t type, 
the estab lished h o u r ly  ra te  never con ­
tro ls  the  com pensation which any em ­
p loyee .actually receives. T h e re fo re , 
the estab lished ra te  cannot be h is reg­
u la r ra te . In  p lans o f the second type 
the ra te  is opera tive  on ly  fo r  the 
s low er employees who exceed the time 
a llo tte d  to com plete the task ; fo r  them  
it opera tes in a m anne r s im ila r to a 
m in im um  h o u r ly  guaran tee fo r  piece 
w orkers , as discussed in § 778.111. On 
such days as it is opera tive  it is a  genu­
ine ra te ; a t o th e r tim es it  Is not.

(n ) S ince the prem ium  rates (a t  one 
and on e -h a lf times the estab lished 
h o u r ly  ra te ) a re payab le  under bo th  
p lans fo r  hou rs  w orked w ith in  the 
basic o r  n o rm a l w orkday ( I f  one is es­
tab lished ) and w ith ou t regard  to 
w he th e r the h ou rs  a re  o r a rc  n o t in 
excess o f 8 p e r day o r  40 pe r week, 
they  cannot q u a lify  as overtim e p rem i­
ums under section 7 (e ) (5 ), (6 ) , o r (7 ) 
o f the Act. T h ey  m ust th e re fo re  be in ­
cluded in the reg u la r ra te  and no p a rt 
o f them  m ay be c redited against s ta tu ­
to ry  overtim e com pensation due. 
U nde r p lans o f the  second type, how ­
ever, where the pay o f an em ployee on 
a given day is a c tu a lly  c on tro lled  by 
the estab lished h o u r ly  ra te  (because 
he  fa i ls  to  com plete the task in the  8- 
h o u r p e riod ) and he is paid a t one and 
on e -h a lf tim es the estab lished ra te  fo r  
hou rs  in excess o f 8 hou rs  a c tu a lly  
w orked , the p rem ium  ra te  paid on 
th a t day w ill q u a lify  as an overtim e 
prem ium  under section 7 (e )(5 ).
§778.313 Computing overtime pay under 

the Act fo r employees compensated on 
tusk hnnis.

(a ) An exam p le o f th e  ope ra tion  o f a 
p lan  o f the  second type discussed in 
§ 778.312 may serve to  Illu s tra te  the  
e ffec ts  on s ta tu to ry  overtim e com pu­
tation s o f paym en t on a task basis. 
Assume the fo llow ing  facts; T h e  em ­
p lo ym en t agreem ent estab lishes a 
basic h o u r ly  ra te  o f  $5 per h ou r, p ro ­
vides fo r  the paym en t o f $7.50 p e r 
h o u r fo r  overtim e w o rk  (in  excess o f 
the basic w orkday o r  w orkw eek) and 
de fines the basic w orkday as 8 hou rs ,

and the basic w orkweek as 40 hou rs , 
M onday th rou gh  F rid ay . I t  fu r th e r  
provides th a t  the assem bling o f a  m a­
ch ine constitu tes a  day's w ork . An em ­
ployee who com p le tes the  assembling 
Job in less th an  8 h ou rs  w ill be pa id 8 
h ou rs ’ pay a t the estab lished ra te  o f 
$5 per h o u r and w ill receive pay a t the 
"ove rt im e " ra te  fo r  h ou rs  w orked 
a fte r  the com p le tion  o f the task. An 
employee w orks the  fo llow ing  h ou rs  In 
a  p a rtic u la r week;

M T w T F S S

Hours cponl on task................. C 7 7 0 tm 6 0Day's poy undor contract............ S‘10 $40 S40 S40 5-10 560 0Additional hours.... 2 0 2 0 H 0 0Additional pay undor contract... S15 0 S15 57.50 57.50 0 0

(b ) In  the exam p le  1». pa rag raph  (a ) 
o f th is section the em ployee has a c tu ­
a lly  worked a to ta l o f 48 h ou rs  and is 
owed under th e  c on tra c t a to ta l o f 
$305 fo r  th e  week. T h e  o n ly  sums 
which can be exc luded as ove rtim e 
prem ium s from  th is  to ta l b e fo re  the 
reg u la r ra te  is determ ined a re  the 
ex tra  $2.50 paym ents fo r  th e  e x t ra  
h ou r on T hu rsd a y  and F rid ay  made 
because o f w o rk  a c tu a lly  In excess o f  8 
hou rs . T h e  paym en t o f the o th e r p re ­
m ium  ra tes under the c on tra c t is 
e ith e r w ith ou t regard  to  w he the r o r 
no t the h ou rs  th ey  compensated were 
in excess o f  a  bona fide  d a ily  o r  week ly 
standard  o r  w ith ou t regard  to  the  
num ber o f  ove rtim e hou rs worked. 
T hu s on ly  th e  sum  o f $5 Is exc luded 
from  the to ta l. T h e  rem a in ing  $300 is 
divided by 48 h ou rs  to  determ ine the 
reg u la r ra te—$6,25 pei h ou r. O n e -h a lf 
th is ra te  is due under the Act as e x tra  
com pensation fo r  each o f the 8 o v e r­
time h ou rs—$25. T h e  $5 paym en t 
under the c on tra c t fo r  actua l excess 
h ou rs  m ay be c red ited and the b a l­
ance—$20—is owed in add ition  to  the 
$305 due und e r th e  con tract.
(40 FR  7315, Jan. 23,1981]
9 778.314 Special situation)).

T h e re  m ay be special s itu a tion s in 
which the  fac ts dem onstra te  th a t the 
h ou rs  fo r  which con trac t overtim e 
com pensation is pa id  to  em p loyees
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working on a  " ta s k ”  o r  “ s t in t"  basis 
ac tua lly  q u a lify  as ove rtim e  hou rs 
under section 7 (e ) (5 ) , (6 ) , o r  (7 ). 
W here th is Is tru e , paym en t o f one 
and on e -h a lf times an agreed h o u r ly  
rate fo r  " ta s k "  o r  " s t in t "  w o rk  m ay be 
equ iva len t to  paym en t p u rsu an t to 
agreement o f  one nnd o n e -h a lf time a 
piece ra te . T h e  a lte rn a tiv e  m ethods o f 
overtim e pay com pu ta tion  pe rm itted  
by section 7 (g ) (1 ) o r  (2 ) , as exp la ined  
In §§778.415 th rou gh  778.42? m ay be 
app licab le In such n ense.
E f f e c t  o f  F a i lu r e  T o  C o u n t on P a y  

Fon C e r ta in  W o rk in g  H ouns
9 778.315 Payment Tor a ll hours worked in 

overtime workweek is required.
In  determ in ing th e  num ber o f h ou rs  

fo r  which ove rtim e com pensation  Is 
due, a ll h ou rs  w orked (see § 778 .223 ) 
by an em ployee fo r  an  em p loy e r in  a 
p a rtic u la r w orkweek m ust be counted . 
O vertim e com pensation , a t a ra te  n o t 
less th an  one and on e -h a lf tim es the 
reg u la r ra te  o f  pay, m ust be paid fo r  
each h o u r w orked in the workw eek in 
excess o f th e  app licab le  m ax im um  
hou rs standard . T h is  e x t ra  com pensa­
tion fo r  the excess h ou rs  o f  ove rtim e 
w ork under th e  Act cannot be said to 
have been pa id  to  a n  em p loyee  un less 
a ll the s tra ig h t tim e com pensation  due 
him  fo r  the nonove rtim c  h ou rs  under 
his con tract (e xp ress  o r  Im p lied ) o r 
under any app licab le  s ta tu te  has been 
paid.
8 778.315 Agrecmcnta o r practice)) in con­

flict vitli statutory requirements are 
ineffective.

W h ile  it is pe rm iss ib le  fo r  an em ­
p lo ye r and an em p loyee  to agree upon 
d iffe re n t base ra te s o f  pay fo r  d i f fe r ­
ent types o f w ork, it  is se tt le d  under 
the Act th a t w here a  ra te  has been 
agreed upon as app licab le  to  a  p a rtic u ­
la r  type o f w ork  th e  pa rtie s cannot 
law fu lly  agree th a t th e  ra te  fo r  th a t 
w ork sh a ll be low e r m e re ly  because 
the work is p e rfo rm ed  du ring  th e  s at- 
u to ry  ove rtim e h ou rs , o r  du ring  a 
week In which s ta tu to ry  ove rtim e  Is 
worked. Since a  low e r ra te  cannot law ­
fu lly  be set fo r  ove rtim e  h ou rs  It  Is ob ­
vious th a t the p a rtie s  cann o t law fu lly  
agree th a t the  w o rk ing  tim e w ill n o t 
be paid fo r  a t a ll. A n ag reem en t th a t

Wage and Hour Division, Labor
o n ly  the firs t 8 h ou rs  o f w o rk  on any 
days o r  on ly  the  hou rs w orked be­
tween certa in  fixed  hou rs  o f  th e  day 
o r  on ly  the  fi rs t  40 hou rs o f  any  week 
w ill be counted as w orking tim e w ill 
c le a r ly  fa l l o f  Its evasive pu rpose . An 
announcem en t by the em p loye r that 
no  overtim e w ork w ill be pe rm itted , o r 
th a t ove rtim e w o rk  w ill n o t be com ­
pensated un less au tho rized  in advance, 
w ill n o t Im pa ir the  em p loyee's r ig h t to 
com pensation fo r  w ork which he is ac­
tu a lly  su ffe red  o r pe rm itted  to p e r­
fo rm .
8 778.317 Agreements not to pny fo r cer­

tain nonovcrtimc hours.
An agreem ent n o t to  com pensate 

cmployi.es fo r  ce rta in  n onove rtim e  
h ou rs  stands on no b e tte r fo o tin g  
since it would have the same e ffe c t o f 
d im in ish ing the  em p loyee ’s to ta l ove r­
tim e com pensation . An agreem ent, fo r  
exam p le , to pay an em p loyee whose 
m axim um  hou rs  str.ndard fo r  the p a r­
t ic u la r workweek Is 40 h ou rs , $5 an 
h o u r fo r  the f i r s t  35 hou rs , n o th ing  
fo r  the  hou rs between 35 and 40 and 
$7.50 an h o u r fo r  the h ou rs  in excess 
o f 40 would n o t m eet the ove rtim e  re ­
qu irem ents o f the Act. U nd e r the  p r in ­
cip les set fo r th  in § 778.315 , th e  em ­
ployee w ould have to  be paid $25 fo r  
the 5 hou rs  worked between 35 and 40 
b e fo re  any sums ostensib ly  paid fo r  
overtim e cou ld  be credited tow ard 
overtim e com pensation due und e r the 
Act. Un less the em p loyee is f i r s t  paid 
$5 fo r  each nonove rtim e  h o u r worked, 
the  $7.50 per h o u r paym en t p u rp o r t ­
ed ly  fo r  overtim e h ou rs  is n o t In fac t 
an overtim e paym ent.
[40 FR  7315, Jan, 23, 19811
8 778.318 Productive nnd nonproductive 

hours o f work.
(a ) Failure to pay for nonproductive 

time worked. Som e agreements p ro ­
vide fo r  payment on ly  fo r  the  hou rs 
spen t In p roductive work; th e  w ork 
h ou rs  spen t in waiting tim e, tim e 
spen t In trave l on the em p loyer's 
b e h a lf o r  s im ila r nonp roductive  time 
a re  n o t made com pensab le and in 
some cases a re  n e ith e r coun ted n o r 
compensated. P aym en t p u rsu an t to 
such an ag reem ent w ill n o t com ply 
w ith  the  Act: such nonproductive

§778 .3 18
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§ 7 7 8 .3 ': 9
w ork ing hou rs m ust be counted and 
paid fo r .

(b ) Compensation parable for non­
productive hours worked. T h e  parties 
m ay agree to com pensate nonp roduc­
tive hou rs  w orked a t a ra te  (a t  least 
the m in im um ) which is low er than  the 
ra te  app licab le  to  p roductive work. In  
such a case, th e  reg u la r ra le  is the 
weighted average c f  the  two rates, as 
discussed In §778 .115 and the em p loy ­
ee whose m ax im um  hou rs standard  is 
40 h ou rs  is owed com pensation at his 
re g u la r ra te  fo r  a l l o f the fi rs t  40 
h ou rs  and a t a ra te  n o t less than  one 
and on e -h a lf tim es th is ra te  fo r  a ll 
h ou rs  in excess o f  40. (See §778.415 
fo r  the a lte rn a tiv e  m ethod  o f com put­
ing ove rtim e pay on the app licab le 
ra te .) In  the absence o f  any ag reem ent 
se tting  a d iffe re n t ra te  fo r  nonp roduc­
tive hou rs , the em p loyee would be 
owed com pensation a t the regu la r 
h o u r ly  ra te  se t fo r  p roductive w ork fo r  
a ll h ou rs  up to 40 and a t a ra te  a t least 
one and on e -h a lf tim es th a t rate  fo r  
h ou rs  in excess o f  40.

(c ) Compensation attributable to 
both productive and nonproductive 
hours. T h e  s itu a tion  described in p a ra ­
g raph  (a )  o f th is section Is to  be d istin ­
guished from  one in which such non- 
p roduct've  h ou rs  a rc  p ro p e r ly  counted 
as w ork ing  tim e b u t no  special h ou r ly  
ra te  is assigned to  such hou rs because 
it is understood  by the  pa rties th a t the 
o th e r com pensation received by the 
em p loyee  is in tended to cover pay fo r  
such hou rs , F o r  exam p le , while it is 
n o t p rop e r fo r  an em p loye r to agree 
w ith  his p iecew orkers th a t the hou rs 
spen t in down-tim e (w a ilin g  fo r  w o rk ) 
w ill n o t be paid fo r  o r  w ill be n e ithe r 
paid fo r  n o r coun ted , it is perm issib le 
fo r  the  pa rties to  agree th a t the pay 
the em p loyees "'111 ea rn  a t piece rates 
is in tended to  com pensate them  fo r  a ll 
h ou rs  worked , the  p roductive as well 
as th e  nonp roductive  hou rs . I f  th is  is 
the  ag reem ent o f th e  parties, the regu­
la r  ra te  o f the p iecew orker w ill be the 
ra te  determ ined by dividing the to ta l 
p iecew ork earn ings by the to ta l h ou rs  
w orked (b o th  p roductive and n on p ro ­
duc tive ) in the w orkweek. E x t ra  com ­
pensation  (o n e -h a lf th e  ra te  as so de­
te rm in ed ) w ou ld , o f  course, be due fo r  
each h o u r w orked in excess o f the ap ­
p licab le  m ax im um  hou rs  standard .

2 9  CFR Ch. V  (7 -1 -9 3  Ed ition )
E ffect of P a y in g  for B ut  N ot 

Counting  C erta in  H ours

§778.819 Paying fo r but not counting 
linurn worked.

In  some con tracts p rov is ion  is made 
fo r  paym ent fo r  ce rta in  hou rs , which 
constitu te w orking tim e under the Act, 
coup led w ith a p rov is ion  th a t these 
hou rs w ill n o t be coun ted as working 
time. Such a p rov is ion  is a n u llity . I f  
the hou rs  In question are h ou rs  
worked, th ey  m ust be counted as such 
In determ in ing w he the r m ore  th an  the 
app licab ’ e m axim um  hou rs  have been 
worked in the workweek. I f  m ore 
hou rs have been w orked , the  employee 
must be paid ove rtim e com pensation 
a t n o t less than  one and cn e -h a lf 
times h is reg u la r ra te  fo r  a ll overtim e 
hours. A provision th a t certa in  hou rs  
w ill be compensated on ly  a t s tra ig h t 
time rates is likew ise inva lid . I f  the 
hou rs a re  a c tu a lly  h ou rs  worked in 
excess o f the app licab le  m axim um  
hours standard , e x tra  h a lf-t im e  com ­
pensation w ill be due regard less o f any  
agreem ent to the con tra ry .
§778.320 Hours Unit would nol lie hours 

worked if not paid for.
In  some cases an ag reem ent provides 

fo r  com pensation fo r  h ou rs  spen t in 
certain  types o f activ ities which w ould 
not be regarded as w ork ing tim e under 
the Act i f  no com pensation were p io- 
vided. P re lim in a ry  and p o s lllm in a ry  
activities and tim e spent in eating 
meals between w ork ing  hou rs fa l l In 
th is category . T h e  ag reem ent o f the 
parties to  provide com pensation fo r  
such hou rs  m ay o r  m ay n o t convert 
them  in to  hou rs  w orked , depending on 
whether o r n o t it appears from  a ll the 
pe rtin en t facts th a t the pa rties have 
agreed to  trea t such tim e as hou rs 
worked. E xcep t fo r  certa in  activ ity  
governed by the P o r ta l- to -P o r ta l Act 
(see pa rag raph  (b ) o f th is section ), the 
agreement o f th e  pa rties w ill be re ­
spected, i f  reasonab le .

(a ) Parties have agreed to treat time 
as hours worked. W h e re  the parties 
have reasonab ly  agreed to  include as 
hou rs worked tim e devoted to activ i­
ties o f the  type described above, p ay ­
ments fo r  such hou rs  w ill n o t have the  
m athem atica l e ffe c t o f increasing o r
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decreasing the  reg u la r ra te  o f  an em ­
ployee I f  the h ou rs  a re  com pensated a t 
the same ra te  as o th e r w o rk ing  hou rs . 
The requ irem ents o f section 7 (a ) o f 
the Act w ill be considered to  be m et 
where overtim e com pensation  a t  one 
nnd one -h a lf tim es such ra te  is paid 
fo r the h ou rs so com pensated in the 
workweek which a re  In excess o f the 
s ta tu to ry  m axim um .

(b ) Parties have agreed not to treat 
time as hours worked. U nd e r th e  p r in ­
ciples set fo r th  In § 770.319 , w here the 
payments a re  made fo r  tim e spen t In 
nn activ ity which, I f  com pensab le 
under con tract, custom , o r  p ractice . Is 
required to  be coun ted as hou rs  
worked under the  Act by v irtu e  o f  Sec­
tion 4 o f th e  P o r ta l- to -P o r ta l Act o f 
1947 (see p a rts  785 and  799 o f  th is 
chap te r), no ag reem ent by th e  pa rties 
to exc lude such com pensab le time 
from  hou rs w orked w ould be va lid . O n  
the o th e r hand , In th e  case o f  tim e 
spent In activ ity  which w ou ld n o t be 
hou rs worked und er the  A ct i f  nu t 
compensated and w ou ld  n o t become 
hou rs worked und e r th e  P o r ta l- to -  
P o r ta l Act even If  m ade com pensab le 
by con tract, custom , o r  p ractice , the 
parties m ay reasonab ly  ag ree th a t  the 
time w ill n o t be coun ted as h ou rs  
worked, Activities o f th is  type  include 
eating m eals between w o rk ing  hou rs . 
W here  it appears from  a ll th e  p e rt i­
nent facts th a t the p a rtie s  have agreed 
to exc lude such activ ities from  hou rs  
worked, paym ents f o r  suc li tim e w ill 
be regarded ns q u a lify in g  fo r  exc lusion  
from  the reg u la r ra te  und e r the  p ro v i­
sions o f section 7 (c ) (2 ) , as exp la in ed  in 
§§778.216 to 778.224 . T h e  paym ents 
fo r  such hou rs cannot, o f  course , q u a l­
ify  as overtim e p rem ium s c red itab le  
toward overtim e com pensation  under 
section 7 (h ) o f the Act.
(40 FR  7315. Jan. 23. 1981]

R eduction  in  W o r k w e e k  S chedule 
W it h  N o C hange in  P ay

§778.321 Decrease in hours without de­
creasing puy—general.

Since the  reg u la r ra te  o f  pay  is the  
average h o u r ly  ra te  a t which an em ­
p loyee Is a c tu a lly  em p loyed , and  since 
th is ra te  is determ ined by d ivid ing his 
to ta l rem une ra tion  fo r  em p loym en t 
(except s ta tu to ry  exc lu s ion s ) fo r  a

given workweek by the  to ta l h ou rs  
w orked in th a t  w orkw eek fo r  which 
such rem une ra tion  was paid , It neces­
s a r i ly  fo llow s th a t I f  the schedu le  o f 
h ou rs  is reduced w h ile  the  pay re ­
m ains the s.ime, th e  reg u la r ra te  lias 
been increased.
§778.322 Reducing the fixed workweek 

fo r which a fmlnry in paid.
I f  nn em p loyee whose m axim um  

h ou rs  standard  is 40 h ou rs  was h ired  
a t a sn la ry  o f  $200 fo r  a  fixed  w o rk ­
week o f 40 hou rs , h is reg u la r rn te  nt 
the  tim e o f h iring  was $5 p e r h ou r. I f  
h is w orkweek is la te r  reduced to a 
fix ed  workweek o f  35 h ou rs  while his 
s a la ry  rem ains the same, it Is the  fa c t 
th a t  It now takes h im  on ly  35 hou rs  to 
earn  $200, so th a t  he  earns his sa la ry  
a t the average ra te  o f $5.71 per h ou r. 
H is reg u la r rn te  thus becomes $5.71 
pe r h ou r; it is no  lo n g e r $5 an h ou r. 
O ve rtim e  pay Is due under the  Act 
o n ly  fo r  h ou rs  w orked in excess o f  40, 
n o t 35, bu t I f  the understand ing o f the 
p a rtie s  Is th a t th e  s a la ry  o f  $200 now 
covers 35 h ou rs  o f  w ork and no m ore , 
th e  em p loyee w ou ld  be owed $5.71 per 
h o u r und er h is em p loym en t con trac t 
fo r  each h o u r w orked between 35 and 
40. He w ould be owed n o t less than  
one nnd o n e -h a lf tim es $5.71 ($ 8 .57 ) 
pe r h ou r, under th e  sta tu te , fo r  eac li 
h o u r w orked in excess o f  40 in the 
workweek. In  weeks In which no o ve r­
tim e Is worked o n ly  the provis ions o f 
section 6 o f  the Act, requ iring  the p ay ­
m en t o f n o t less th an  the  app licab le  
m in im um  wage fo r  eac li h o u r w orked , 
app ly  so th a t  the  em ployee's r ig h t to 
receive $5,71 per h o u r Is en fo rceab le  
o n ly  under h is con trac t. However, in 
ove rtim e weeks th e  A dm in is tra to r has 
the du ty  to in su re the  paym en t o f  a t 
le a s t one and on e -h a lf tim es the  em ­
p loyee ’s reg u la r ra te  o f pay  fo r  hou rs  
w orked in excess o f  40 and th is o ve r­
tim e com pensation cannot be said to 
have been paid u n t i l a l l s tra ig h t tim e 
com pensation due the  em p loyee under 
th e  s ta tu te  o r h is em p loym en t con ­
tra c t has been paid . T h u s  I f  the em ­
p loyee  w orks 41 h ou rs  in a  p a rtic u la r 
week, he  is owed h is sa la ry  fo r  35 
h o u rs—$200, 5 h ou rs ' pay a t $5.71 per 
h o u r fo r  th e  5 h ou rs  between 35 and 
40—$28.55, and 1 h o u r ’s pay a t $8.57

§  778 .322
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f o r  th e  1 h o u r in excess o f 40—$8.57, 
o r  n to ta l o f $237 .12 fo r  the week.
[40 PR  7310. Jnn. 23. 1981]
§ 778.323 Effect i f  snlnry is fo r variable 

workweek.
T h e  discussion in  the  p r io r section 

sets fo r th  one re su lt  o f reducing the 
workweek from  40 to  35 hou rs . I t  is 
n o t e ith e r th e  necessary re su lt o r  the  
o n ly  possib le re su lt . As In  a ll cases o f 
employees h ired  on  a sa la ry  basis, the 
reg u la r ra te  depends in p a rt on the 
ag reem ent o f  th e  pa rtie s as to  w hat 
the sa la ry  is In tended  to  com pensate . 
In  reducing the  custom nry  w orkw eek 
schedu le to 35 h ou rs  the pa rties m ay 
agree to  change th e  basis o f  th e  em ­
p loym en t a rrang em en t by p rov id ing  
th a t  the s a la ry  which fo rm e r ly  cov­
ered a fixed  w orkw eek o f 40 h ou rs  now 
covers a va riab le  w orkw eek up to  40 
h ou rs . I f  th is  is th e  new agreem ent, 
th e  em ployee receives $200 fo r  w o rk ­
weeks o f  va ry ing  leng th s , such as 35, 
30, 38, o r  40 hou rs . H is ra te  thus varies 
from  week to week, bu t in weeks o f  40 
h ou rs  o r over, it is $5 p e r h ou r (since 
the  agreem ent o f the  pa rtie s is th a t 
th e  sa la ry  covers up to 40 h ou rs  and 
no m o re ) and h is ove rtim e ra te , fo r  
h ou rs  in excess o f 40, thu s rem a ins 
$7.50 p e r h ou r. Such  a  sa la ry  a rran g e ­
m en t p resum ab ly  con tem p lates th a t 
th e  sa la ry  w ill be pa id in fu ll fo r  any  
workweek o f 40 h ou rs  o r less. T h e  em ­
p loyee would th u s  be en tit led  to his 
fu l l sa la ry  i f  he  w orked on ly  25 o r 30 
hou rs . N o deductions fo r  h ou rs  n o t 
worked in s h o r t  w orkw eeks w ou ld be 
made. (F o r  a  discussion o f  the e ffe c t 
o f deductions on th e  reg u la r ra te , see 
§§ 778.304 to 778 .307 .)
[40 PR  7310. Jan. 23, 1001; 40 PR  33510, 
June 30, 1981)
§778.324 Effect nn hourly rnte employees.

A s im ila r s itu a tio n  is presented 
where employees have been h ired  a t 
an h o u r ly  ra te  o f pay and have cus­
tom a rily  w orked a fix ed  workw eek. I f  
the workweek is reduced from  40 to  35 
hou rs  w ith ou t reduc tion  in to ta l pay, 
th e  average h o u r ly  ra te  is the reby in ­
creased as in  § 778.322 . I f  the reduc­
tion  in  work schedu le  Is accompanied 
by a new ag reem en t a lte r in g  the mode 
o f com pensation from  an h o u r ly  ra te

basis to a fixed  s a la ry  fo r  a variab le 
w orkw eek up to 40 hou rs , th e  resu lts 
described in § 778.323 fo llow .
§ 778,325 Effect on Rnlnry covering more 

than 40 hours’ pny.
T h e  same reason ing app lies to sa la ry  

covering s tra ig h t tim e pay fo r  a longer 
workweek. I f  an em ployee whose m ax­
imum  hou rs standard  is 40 h ou rs  was 
h ired  a t a  fixed  sa la ry  o f  $275 fo r  55 
h ou rs  o f  w ork, he was en tit le d  to  a 
s ta tu to ry  overtim e p rem ium  fo r  the 15 
hou rs in excess o f 40 a t the  ra te  o f 
$2.50 p e r h o u r (h a lf- t im e ) In addition 
to  h is sa la ry , and to  s ta tu to ry  ove r­
time pay o f $7.50 pe r h o u r (t im e  and 
o n e -h a lf ) fo r  any  h ou rs  w orked in 
excess o f 55. I f  th e  schedu led w o rk ­
week is la te r  reduced to  50 h ou rs , with 
the understand ing  between the p a it le s  
th a t the  sa la ry  w ill be paid as th e  em ­
p loyee 's nonovc rtim e com pensation 
fo r  each workweek o f  55 h o u is  o r  less, 
h is re g u la r ra te  in any ove rtim e week 
o f  55 h ou rs  o r less is determ ined by di­
viding th e  sa la ry  by the  num ber o f 
h ou rs  w orked to  c am  it in th a t p a r­
tic u la r week, and add ition a l h a lf-t im e , 
based on  th a t ra te , is due fo r  each 
h o u r in excess o f 40. In  weeks o f 55 
h ou rs  o r  m ore , his reg u la r ra te  re ­
mains $5 p e r h o u r and he is due. In ad­
d ition  to  his sa la ry , e x tra  com pensa­
tion  o f $2.50 fo r  ench h o u r ove r 40 but 
n o t ove r 55 and fu l l tim e n r one -h a lf, 
o r  $7.50, fo r  each h o u r w orked in 
excess o f 55. I f ,  however, the under­
stand ing o f  the pa rties is th a t  the 
sa la ry  now covers a fixed  w orkw eek o f 
50 hou rs , his reg u la r ra te  is $5.50 per 
h o u r in a ll weeks. T h is  assumes th a t 
when an  employee w orks less th an  50 
hou rs  In a  p a rtic u la r week, deductions 
a rc  made a t a ra te  o f  $5.50 per h ou r 
fo r  the h ou rs n o t worked.
[46 FR731G, Jan. 23, 1981]
§ 778.326 Reduction o f regular overtime 

workweek without reduction o f tnke- 
homc pny.

T h e  reason ing app lied in the  fo reg o ­
ing sections docs no t, o f course, app ly  
to  a s itu a tion  in which the  fo rm e r 
earn ings a t bo th  s tra ig h t tim e and 
overtim e a rc  paid to the  em p loyee  fo r  
the  reduced workweek. Suppose an 
em p loyee was h ired  a t an h o u r ly  ra te
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o f $5 an h o u r and re g u la r ly  w orked 50 
hours, earn ing $275 ns h is to ta l 
stra igh t tim e and ove rtim e  com pensa­
tion, and the pa rtie s now agree to 
reduce the  w orkweek to  45 h ou rs  w ith ­
out any reduction  in take-hom e pay. 
The pa rties In such a s itu a tion  may 
ag.ee to  an Incrensc in the  h o u r ly  ra te  
from  $5 per h o u r to  $G so th a t fo r  a 
workweek o f  45 h ou rs  (th e  reduced 
schedu le) the em p loyee ’s s t ra ig h t tim e 
and ove rtim e earn ings w ill be $285. 
The pa rtie s cannot, how ever, agree 
tha t the em ployee is to  receive exac tly  
$285 ns to ta l com pensation  (inc lud ing  
overtim e pay ) fo r  a w orkweek vary ing , 
fo r exam p le , up to  50 h ou rs , un less he 
docs so pu rsuan t to  con tracts sp ec ifi­
ca lly  pe rm itted  in section 7 ( f )  o f  th e  
Act, as discussed in §§ 778.402 th rou gh  
778.414. An em p loye r cann ot o th e r ­
wise d ischarge h is s ta tu to ry  ob lig a tion  
to pay ove rtim e com pensation  to  an 
emp loyee who docs n o t w o rk  the  same 
fixed h ou rs  each week by pay ing  a 
fixed am oun t pu rp o rtin g  to  cover bo th  
stra igh t tim e and ove rtim e  com pensa­
tion fo r  an "ag reed " num ber o f hou rs . 
T o  pe rm it such a  practice w ithou t 
p roper s ta tu to ry  sa fegua rd s w ould 
resu lt in sanction ing the c ircum ven ­
tion o f the  provisions o f  th e  Act which 
requ ire th a t an em p loyee who w orks 
m ore th an  40 h ou rs  In any workweek 
be compensated, in  accordance w ith 
express cong ressiona l in ten t, a t a  ra te  
not less th an  one and on e -h a lf tim es 
Ills  re g u la r ra te  o f  pay fo r  the  bu rden  
o f w ork ing  long hou rs . In  a rra n g e ­
ments o f th is type, no  add ition a l f i ­
nancia l p ressu re would fa l l  upon the 
em p loyer and no add ition a l com pensa­
tion would be due to  the  em p loyee  
under such a p lan  u n ti l th e  w orkweek 
exceeded 50 hou rs .
(46 FR  7310, Jan. 23, 19011
§778.327 Temporary or sporadic reduc­

tion in schedule.
(a ) T h e  p rob lem  o f reduction  in the 

workweek is som ewhat d iffe re n t 
where a tem po ra ry  reduction  is In ­
volved. R eduction s fo r  the pe riod  o f  a 
dead o r slow  season fo llow  th e  ru le s  
announced above. H ow ever, reduction  
on a m ore  tem po ra ry  o r  sporad ic  basis 
presents a  d iffe re n t p rob lem . I t  is ob ­
vious th a t  as a  m a tte r o f  s im p le  a r i th ­
metic an em p loye r m igh t adop t a

se ries o f  d iffe re n t ra tes fo r  the same 
w o rk , vary ing  Inverse ly  w ith the 
num be r o f  overtim e hou rs w orked In 
such  a  way th a t Lhe employee would 
e a rn  no m ore  th an  h is s tra ig h t time 
ra te  no  m a tte r how m any hou rs  he 
w orked . I f  he set the  ra te  a t $6 per 
h o u r  fo r  a l l w orkweeks in which the 
em p loyee  w orked 40 hou rs o r less, ap ­
p ro x im a te ly  $5.93 p e r h o u r fo r  w ork ­
weeks o f 41 hou rs , app rox im a te ly  
$5.86 fo r  w orkweeks o f  42 hou rs , ap­
p ro x im a te ly  $5.45 fo r  svorkweeks o f 50 
h ou rs , and so on, the  em ployee would 
a lw ays receive ( f o r  s tra ig h t time and 
ove rtim e  a t these " ra te s ” ) $0 an h ou r 
regard less o f the num ber o f ove rtim e 
h ou rs  worked. T h is  Is an obvious book ­
keep ing device designed to  avoid the 
paym en t o f ove rtim e compensation 
and  Is n o t in accord w ith the law . Sec 
V/alling v. Green Head Bit. £■ Supply 
Co., 138 F . 2d 453. T h e  reg u la r ra te  o f 
pay  o f th is em ployee fo r  ove rtim e pu r­
poses is, obvious ly , the ra te  lie  earns in 
th e  n o rm a l nonove rtim e week—In th is 
case, $6 p e r hou r.

(b ) T h e  s itu a tion  is d iffe re n t in 
degree bu t n o t in p rinc ip le  where em ­
p loyees who have been a t n bona fide 
$6 ra le  u sua lly  w orking 50 hou rs and 
fa k in g  home $330 os to ta l s tra ig h t 
tim e and overtim e pay fo r  the week 
a re , du ring  occasiona l weeks, cu t back 
to  42 hou rs . I f  th e  em p loye r raises 
th e ir  ra te  to $7.65 fo r  such weeks so 
th a t  th e ir  to ta l com pensation Is 
$328 .95 fo r  a 42 -hou r week the  ques­
tio n  m ay p ro p e r ly  be asked, when they 
re tu rn  to  the 5 0 -h ou r week, w hethe r 
th e  $6 ra te  Is re a lly  th e ir reg u la r rate . 
A re  th ey  pu tting  in 8 add itiona l hou rs 
o f  w o rk  fo r  th a t e x tra  $1.05 o r is th e ir 
" re g u la r "  ra te  re a lly  now $7.65 an 
h o u r  since th is is w hat they  e a rn  in 
th e  sh o r t  workweek? I t  sc-cms c lea r 
th a t  where d iffe re n t rates a rc  paid 
from  week to week fo r  the same work 
and  where the d iffe rence  Is ju s tified  
by no  fa c to r o th e r than  the num ber o f 
h ou rs  worked by the  Ind iv idual em ­
p lo ye e—the longe r he works the low er 
th e  ra te—the  device Is evasive and the 
ra te  a c tu a lly  pa id In the s h o rte r  o r 
n onove rtim e  week is his reg u la r rate 
fo r  ove rtim e purposes in a ll weeks.
(46 FR  7317. Jan. 23, 1981; 46 FR  33516, 
June 30, 19811
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8 778.328 Plan fo r gradual permanent re­
duction in nrlicdulc.

In  som e cases, p u rsu an t to  r d e fin ite  
p lan  fo r  the pe rm anen t reduction  o f 
th e  n o rm a l schedu led  w orkw eek from  
say, 48 h ou rs  to 40 h ou rs , an ag ree­
m en t is en tered  In to  w ith a view to  
lessen ing the shock  caused by the  e x ­
pected reduction  in take-hom e wages. 
T h e  ag reem ent m ay p rov ide fo r  a 
ris ing  sca le o f ra te s  as the  workw eek Is 
g ra d u a lly  reduced. T h e  va ry ing  ra te s 
estab lished  by such ag reem en t w ill be 
recognized ns bona  fid e  In  the weeks In 
which th ey  a re  respec tive ly  opera tive  
p rov ided th a t (a )  the p lan  Is bona fide 
and th e re  Is no  e f fo r t  m ade to  evade 
the  ove ’ Jm e requ irem en ts o f th e  Act;
(b ) th e re  Is a c le a r downward trend  in 
the  d u ra tion  o f  th e  w orkw eek 
th ro u g h ou t th e  pe riod  o f th e  p lan  
even though  flu c tu a tio n s  from  week- 
to-week m ay n o t be c on s tan tly  down­
ward ; and (c ) th e  va riou s ra tes a re  o p ­
e ra tiv e  fo r  sub stan tia l periods under 
the p lan  and do n o t v a ry  from  week- 
to-wcek in accordance w ith  the  
num be r o f  h ou rs  which any p a rt ic u la r 
em p loyee  o r g roup  happens to  w ork.
3 778.329 Alternating workweeks o f d iffer­

ent fixed lengths.
In  som e cases an em p loyee  is h ired  

on a s a la ry  basis w ith  th e  unders tand ­
ing th a t h is w eek ly s a la ry  is in tem 'ec 
to  cover the fix ed  schedu le  o f hou . 
(a nd  no m o re ) and th a t th is fixed  
schedu le p rov ides fo r  a lte rn a tin g  
workw eeks o f d i f fe re n t  fixed  leng ths. 
F o r  exam p le , m any  o ffic es  opera te  
w ith  h a l f  s t a f f  on  S a tu rd ay s  and, in 
consequence, em p loyees a re  h ired  a t a 
fixed  s a la ry  covering n fixed  working 
schedu le  o f 7 h ou rs  a day M onday 
th rou g h  F rid ay  and 5 h ou rs  on  a lte r ­
na te  S a tu rd ays . T h e  pa rties agree th a t 
e x t ra  com pensation  Is to  be paid fo r  
a ll h ou rs  w orked in  excess o f  the 
schedu le in e ith e r week a t  the  base 
ra te  fo r  hou rs  between 35 nnd 40 in 
the  s h o r t  week and a t tim e and one- 
h a l f  such rate  fo r  h ou rs  in excess o f  40 
in a ll weeks. S uch  an a rrangem en t re ­
su lts  In the  em ployee's w ork ing  a t two 
d iffe re n t ra tes o f  pay—one th i r ty - f i f th  
o f th e  sa la ry  in s h o r t  w orkweeks and 
o n e -fo u rt io th  o f  th e  s a la ry  in the 
lo n g e r weeks. I f  the p rov is ions o f such 
a c on tra c t a rc  fo llow ed , i f  the non-

§  778 .328

ove rtim e h ou rs  a re  compensated in 
fu l l a t the  app licab le  reg u la r ra te  In 
each week and ove rtim e compensation 
is p ro p e r ly  com puted fo r  h ou rs  In 
excess o f  40 a t time and o n e -h a lf the 
ra te  app licab le  in the  p a rt ic u la r work­
week, the  overMmc requ irem en ts of 
the F a ir  L ab o r S tanda rd s Act w ill be 
met. W h ile  th is s itu a tion  bears some 
resem blance to  the one discussed in 
§ 778.327 th e re  Is th is s ign ifican t d if­
fe rence ; the  a rrangem en t is perm a­
nent, the leng th  o f  th e  respective 
workweeks and the rn tes fo r  such 
weeks a re  fixed  on a permancnt-schcd- 
u le  basis fa r  in  advance and a re  the re ­
fo re  n o t sub jec t to the  c on tro l o f the 
em p loy e r and do n o t va ry  w ith the 
flu c tu a tio n s  in business. In  an a r­
rangem ent o f  th is k ind , i f  th e  em p loy­
e r requ ired  u .o  em p loyee to  w ork on 
S a tu rd n y  in a week In which he was 
schedu led  fo r  w ork o n ly  on the 
M onday  th rou g h  F r id a y  schedu le , he 
w ould be paid a t his reg u la r ra te  lo r  
a ll th e  S a tu rd ay  h ou rs  in add ition  to 
h is sa la ry .

P h izes as B onuses

8 778.330 Prizes or contest awards gener­
ally.

A ll com pensation  (excep t s ta tu to ry  
exc lu s ion s) pa id by o r on b e h a lf o f  an 
em p loy e r to  an em p loyee as rem un e ra ­
tion  fo r  employment- m ust be included 
in the  re g u la r ra te , w he the r paid in 
the  fo rm  o f cash o r o therw ise . P rizes 
a re  th e re fo re  Included in the regu la r 
rate  i f  th ey  a re  paid to  an em ployee as 
rem un e ra tion  fo r  em p loym ent. I f  
th e re fo re  it Is asserted th a t a p a rticu ­
la r  p rize  is n o t to be included in the 
reg u la r ra te , it m ust be shown e ith e r 
th a t the  p rize  was n o t paid to  the em­
p loyee fo r  em p loym en t, o r  tha t It is 
n o t a th ing  o f  value which is p a rt o f 
wages.
8 778.331 Awards fo r pcrforinnnco on the 

job.
W he re  a p rize  is awarded fo r  the  

qua lity , qu an tity  o r e ffic iency  o f work 
done by the  em ployee du ring  h is cus- 
tom nry  w ork ing  hou rs  aL his n o rm a l 
nssigned tasks (w he th e r on the em ­
p loye r's  prem ises o r  e lsew here ) it  Is 
obviou s ly  paid as add ition a l rem un e ra ­
tion  fo r  em p loym en t. T h u s  p rizes paid
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fo r cooperation , cou rtesy , e ffic iency , 
highest p roduc tion , best attendance, 
best qua lity  o f  w ork , g reatest num ber 
o f overtim e h ou rs  w orked , etc., a re 
part o f the reg u la r ra te  o f  pay. I f  the 
prize Is paid In cash, th e  am oun t paid 
must be a lloca ted  ( f o r  th e  m ethod  o f 
a llocation see § 778 .209 ) over the  
period du ring  which it was earned to  
determ ine the  re su lta n t Increase in 
the average h o u r ly  ra te  fo r  each week 
o f the period . I f  the  p rize  is m erchan ­
dise, the cost to th e  em p loy e r Is the 
Bum which m ust be a lloca ted . W h e re  
the prize is e ith e r cash o r  m erchan ­
dise, w ith the choice le f t  th e  em p loy ­
ee, the am oun t to be a lloca ted  is the 
amount (o r  the  cost) o f  th e  actua l 
prize he accepts.
0 778.35 ’ Awards fo r activities not nor­

mally part o f employee’s job.
(a ) W he re  th e  p rize  is awarded fo r  

activities outside th e  cu stom ary  w o rk ­
ing hou rs  o f the em p loyee , beyond the 
scope o f  his custom ary  duties o r away 
from  th e  em p loye r ’s prem ises, the 
question o f  w he the r th e  com pensation 
Is rem unera tion  fo r  em p loym en t w ill 
depend on such fa c to rs  os the am oun t 
o f tim e, I f  any , spen t by the  em ployee 
In competing, the  re la tio n sh ip  be­
tween the con test activ ities and the 
usual w ork  o f the em ployee , w hethe r 
the com petition  invo lves w ork  u sua lly  
pe rfo rm ed  by o th e r em p loyees fo r  em ­
p loyers, w he the r an em p loyee Is spe­
c ifica lly  urged to  p a rtic ip a te  o r  led to 
believe th a t he w ill n o t m erit p rom o ­
tion o r  advancem ent un less lie  p a rtic i­
pates.

(b ) B y  way o f exam p le , a p rize paid 
fo r w ork p e rfo rm ed  in ob ta in ing  new 
business fo r  an em p loye r would be re ­
garded as rem une ra tion  fo r  em p loy ­
ment. A lth ough  the duties o f  the em ­
ployees who pa rtic ip a te  in the contest 
may n o t n o rm a lly  encompass th is type 
o f w ork, It is w ork o f  a k ind  n o rm a lly  
pe rfo rm ed  by sa lesm en fo r  th e ir em ­
p loyers , and the tim e spen t by the em- 
p’ oyee In com peting fo r  such a p rize
w hethe r successfu lly  o r  n o t ) Is w o rk ­

ing tim e and m ust be counted as such 
in de term in ing  ove rtim e com pensation 
due under th e  Act. O n  the  o th e r hand 
a p rize o r  bonus paid to  an employee 
wh* a le  is made by th e  com pany ’s 
sale., x c s c n ta t iv e  to  a  person whom

Wage and Hour Division, Labor
he recommended as a good sa les p ro s ­
pect would n o t be regarded as com pen­
sation  fo r  services I f  in fa c t the  p rize ­
w inner p e rfo rm ed  no w o rk  in  securing 
th e  nam e o f the  sa les prospect and 
spent no tim e on the m u tte r fo r  the 
com pany In any way.
0 778.333 Suggestion system nwnrtls.

T he  question has been raised w he th ­
e r awards made to  em ployees fo r  sug­
gestions subm itted  under n suggestion 
system  p lan  a rc  to be regarded as p a rt 
o f  the reg u la r ra te . T h e re  is no h a rd  
and fa s t ru le  on th is p o in t as the term  
"suggestion system " has been used to 
describe a  va rie ty  o f w idely d iffe r in g  
plans, I t  m ay be g en e ra lly  stated , how ­
ever, th a t  prizes paid pu rsu an t to a 
bona fide  suggestion system  p lan  may 
be excluded from  the  reg u la r ra te  a t 
least in s itu a tion s where it  is th e  fa c t 
that:

(a ) T h e  am oun t o f  th e  prize  has no 
re la t io n  to  the earn ings o f the em p loy ­
ee a t h is Job bu t is ra th e r  geared to 
the va lue to  the  com pany o f the  sug­
gestion which is subm itted ; and

(b ) T h e  prize rep resen ts a bona fide 
award fo r  a suggestion which is the 
re su lt o f  add ition a l e f fo r t  o r  ingenu ity 
un re la ted  to  and outside the  scope o f 
the usua l and custom ary  duties o f any 
emp loyee o f the class e lig ib le  to p a r­
tic ipate and the p rize  is n o t used as a 
substitu te  fo r  wages; and

(c ) No em p loyee is requ ired  o r spe­
c ific a lly  urged to  pa rtic ipa te  in the 
suggestion system  p lan  o r  led to be­
lieve th a t he w ill n o t m e rit p rom o tion  
o r  advancem ent (o r  re ten tion  o f his 
existing jo b ) un less he subm its sugges­
tions; and

(d ) T h e  In v ita tion  to em ployees to 
subm it suggestions is genera l In na tu re  
and no specific assignm ent is ou tlin ed  
to employees (e ith e r as ind iv idua ls o r 
as a g roup ) to  w ork on o r deve lop : and

(e ) T h e re  is no  time limit, during 
which suggestions m ust be subm itted ; 
and

(f> T h e  em p loye r has, p r io r  to the 
subm ission o f the  suggestion by an 
em ployee, no notice o r  know ledge o f 
the  fac t th a t an em ployee is w orking 
on the p repa ra tion  o f  a suggestion 
under circum stances indicating th a t 
the  company approved the task and

§ 778 .333
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the schedu le  o f  w ork undertaken  by 
the  em ployee .

Subpart E— Exceptions From the 
R egu la r Rate Princip les

Co m put ing  O v ert im e  P ay on an 
" E sta bl ish ed " R ate

§778.400 The provisions o f section 7(g)(3) 
o f the Act.

Section  7 ( e ) ( 3 ) o f the Act p rovides 
the fo llow lnE  excep tion from  the p ro ­
visions o f  section 7 (a ):

(r ) No employer shall be deemed to have 
violated subsection (a) by cmploylnn any 
employee for a workweek In excess of the 
maximum workweek applicable to such em­
ployee under such subsection if, pursuant to 
an agreement or understanding arrived at 
between the employer and the employee 
before performance of the work, the 
amount paid to the employee for the 
number of hours worked by him In such 
workweek In excess of the maximum work­
week applicable to such employee under 
such subsection:

(3 ) Is computed at a ra le not less than one 
and one-half times the rate established by 
such agreemc t or understanding as the 
basic rate to be used In computing overtime 
compensation thereunder: Provided, That 
the rate so established shall be authorized 
by regulation by the Secretary of Labor ns 
being substantially equivalent to the aver­
age hourly earnings of the employee, exclu­
sive of overtime premiums, In the particular 
work over a representative period of time; 
and If (1 ) the employee's average hourly 
earnings fo r the workweek exclusive of pay­
ments described In paragraphs (1 ) through 
(7 ) o f subsection (e> are not less than the 
minimum hourly rate required by applicable 
law, and (II) extra overtime compensation Is 
properly computed and paid on other forms 
o f additional pay required to be Included In 
computing the regular rate.
!! 778.401 Regulations issued under section 

7(g)(3).
R eg u la tion s  issued p u rsu an t to  sec­

tion  7 (g ) (3 ) o f  the Act a re  pub lished 
as P a r t  548 o f th is chap te r. Paym en ts 
m ade In con fo rm ance w ith these regu ­
la tio n s  sa tis fy  the ove rtim e pay re ­
qu irem en ts o f  the Act.

G uaranteed Co m pensation  W h ic h  
I ncludes O vert im e  P ay

§ 778.4112 The statutory exception provided 
by seclion 7 (f) o f the Act.

Section  7 ( f )  o f  th e  Act p rovides the 
fo llow ing  excep tion  from  the  p rov i­
sions o f section  7 (a ):

<f> No employer shall be deemed to have 
violated subsection (a ) by employing any 
employee fo r a workweek In excess o f the 
maximum workweek applicable to such em­
ployee under subsection (n ) If such employ­
ee Is employed pursuant to a bona fide Indi­
vidual contract, or pursuant to nn agree­ment made ns a result- o f collective bargain­ing by rcprc-'mlntlves o f employees, If the 
duties of such employee necessitate Irregu­lar hours o f work, nnd the contract or agree­
ment (1 ) specifies n regular rate of pay of 
not Vis than the minimum hourly rate pro­vided In subsection (a ) or (b ) o f section 0 
(whichever may be applicable) and compen­
sation at not less than one and one-half 
times such rate fo r all hours worked In excess of such maxim' ,n workweek, and (2) 
provides a weekly guaranty of pay fo r not more than CO hours b:.sed on the rates so specified.
§770.403 Constant pay fo r varying work­

weeks including overtime is not permit­
ted except ns specified in section 7 (f).

Section  7 ( f )  is the  o n ly  p rov is ion  o f 
the Act which a llow s an em p loy e r to 
pay the sam e to ta l com pensation  each 
week to an em p loyee who works o ve r­
tim e and whose h ou rs  o f w ork  v a ry  
from  week to  week. (S ee  in th is  con ­
nection the discussion in §§ 778 .207 , 
778 .321 -770 .329 , and 770 .308 -778 .315 .) 
U n less the pay a rra n g e tr ants in a p a r­
t ic u la r s itu a tion  m eet th e  req u ire ­
m ents o f section 7 ( f )  as set fo r th , a ll 
th e  com pensation received by the em ­
p loyee under a  guaran teed  pay p la n  is 
included in h is reg u la r ra te  and no 
p a rt o f such gua ran teed  pay m ay be 
cred ited tow ard  ove rtim e  com pensa­
tion  due under the  Act. Section 7 ( f )  is 
an exem p tion  from  th e  ove rtim e p ro \ i- 
s lons o f  th e  Act, N o em p loy e r w ill be 
exem p t from  the  du ty  o f com puting  
overtim e com pensation  fo r  an em p loy ­
ee under section 7 (a ) un less the em ­
p loyee  is paid pu rsuan t to  a  p lan  
which a c tu a lly  m eets a ll th e  req u ire ­
m ents o f the  exem p tion . These  re ­
qu irem ents w ill be discussed sep a ra te ­
ly  in the ensuing sections.
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8778.404 Purposes o f exemption.
The exception to  the  requ irem en ts 

o f section 7 (a ) p rov ided by section 7 ( f )  
o f the Act is designed to  p rov ide a 
means whereby the em p loye r o f an 
employee whose du ties necessitate i r ­
regu la r hou rs o f w ork and  whose to ta l 
wages If com puted so le ly  on  an h o u r ly  
rate basis w ou ld o f necessity va ry  
widely from  week to week, m ay gua r­
antee the paym ent, w eek-ln , week-out, 
o f at le a s t a fix ed  am oun t based on his 
regu lar h o u r ly  ra te . S ec tion  7 ( f )  war, 
proposed and enacted in 1949 w ith  the 
stated purpose o f  giving exp ress s ta tu ­
tory va lid ity , sub jec t to  p rescrib ed lim ­
itations, to  a Judicial "g loss on  the 
Act" by which an excep tion  to  the 
usual ru le  as to  the  ac tu a l reg u la r rate- 
had been recognized by a  c lose ly  d ivid­
ed Sup rem e C o u rt  os pe rm iss ib le  with 
rc/pcct to  em p loym en t in such s itu a ­
tions under so-ca lled  " B e lo "  con tracts . 
Sec McComb v. Utica Knitting Co., 164 
F. 2d 670, reh ea rin g  den ied 164 F . 2d 
678 (C .A . 2 ): Walling v. A. II. Bclo Co., 
316 U .S . 624; Walling v. Halliburton 
Oil Well Cementing Co., 331 U .S . 17; 95 
Cong. Rec . 11893. 12365, 14938, A2396, 
A5233, A5476. Such  a con tra c t a ffo rd s  
to the em p loyee  the  secu rity  o f  a regu ­
la r  w eekly Income and  bene fits  the 
em p loyer by  enab ling  h im  to  an tic i­
pate ar><4 c on tro l in advance a t least 
some p a r t  o f h is la b o r costs. A g u a ran ­
teed wage p lan  a lso  p rov iae s a  m eans 
o f lim iting  ove rtim e com pu ta tion  costs 
so th a t wide leew ay is p rov ided fo r  
w orking em p loyees ove rtim e  w ithou t 
increasing the  cost to  th e  em p loyer, 
which he w ould o therw ise  in cu r under 
the Act fo r  w o rk ing  em p loyees In 
excess o f th e  s ta tu to ry  m ax im um  
hours s tanda rd . R ecogn izing  bo th  the  
Inhe ren t advantages and d isadvan­
tages o f  guaran teed  wage p lans, when 
viewed In th is lig h t. C ongress sough t 
to s trik e  a ba lance between them  
which would , on  th e  one hand , p rovide 
a feasib le  m ethod  o f gua ran tee ing  pay 
to employees who needed th is  p ro tec ­
tion w ithou t, on the  o th e r  hand , n u ll i ­
fy ing the  ove rtim e requ irem en ts o f 
the Act. T h e  p rov is ions o f  section 7 ( f )  
set fo r th  the cond itions und e r which, 
in the view o f C ongress, th is  m ay be 
done. P la n s  which do n o t m eet these 
cond itions were n o t th o u g h t to  p ro ­
vide su ffic ien t advantage to  th e  em-

Wage and Hour Division, Labor
p loyce to  ju s t i fy  Congress In re lieving 
em p loyers o f  the ove rtim e lia b ility  sec­
tion  7 (a ).
8778.405 Wlmt types o f employees are a f­

fected.
T h e  type o f  em p loym en t agreem ent 

pe rm itted  under section 7 ( f )  can be 
made on ly  w ith  (o r  by his rep re sen ta ­
tives on  b e h a lf o j ) an em p loyee whose 
"du ties * * * necessitate irre g u la r 
hou rs  o f  w o rk ."  I t  is c lea r th a t no  con ­
tra c t made w ith  nn em p loyee who 
works a re g u la r ly  schedu led workweek 
o r  whose schedu le Invo lves a lte rn a tin g  
fixed  workweeks w ill q u a lify  under 
th is subsection . Even i f  an employee 
does In fa c t w o rk  a va riab le  workweek, 
the question m ust s t i l l be asked 
w he the r h is duties necessitate Irre g u ­
la r  h ou rs  o f  w ork . T h e  subsection Is 
n o t designed to  app ly  in a s itu a tion  
where th e  h ou rs  o f w ork vary  from  
week to  week a t th e  d iscre tion  o f  the 
em p loy e r o r  the em ployee , n o r to a s it ­
u a tion  where the  em p loyee w orks an 
ir re g u la r num ber o f  hou rs according 
to  a  p redete rm ined  schedu le . T he  
n a tu re  o f  the em p loyee ’s duties m ust 
be such th a t n e ith e r he n o r his em ­
p lo ye r can e ith e r c on tro l o r  antic ipate  
w ith any degree o f  c e rta in ty  the 
num ber o f  h ou rs  he m ust w ork  from  
week to  week. F u rth e rm o re , fo r  the 
reasons set fo r th  in § 778.406 , his 
duties m ust necessitate s ign ifican t 
va ria tion s in w eekly h ou rs  o f w ork 
bo th  be low  and above the s ta tu to ry  
w eek ly lim it on  nonove rtim e  hou rs . 
Som e exam p les o f th e  types o f em ­
p loyees whose duties m ay necessitate 
ir re g u la r h ou rs  o f w o rk  would be o u t­
side buyers, on -ca ll servicemen, in su r­
ance ad juste rs , new spaper rep o rte rs  
and pho tog raphe rs , p ropm en , scrip t 
g ir ls  and o th e rs  engaged In s im ila r 
w ork  In the m otion  p ictu re  Industry , 
fire fig h te rs , troub le sh oo te rs  and the 
like . T h e re  a re  some em ployees in 
these g roups whose hou rs  o f w ork  a re 
cond itioned by fa c to rs  beyond the  con­
t ro l o f th e ir  em p loye r o r themselves. 
H ow ever, th e  m ere fa c t th a t  an em ­
p loyee is engaged in one o f  the  Jobs 
Just listed , fo r  exam p le , does n o t m ean 
th a t his duties necessitate ir re g u la r 
hou -s . I t  is a lw ays a  question o f  fac t 
w he the r th e  p a rt ic u la r em p loyee ’s

§ 778 .405
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duties do o r  do n o t necessitate irre g u ­
la r  hou rs . M any em ployees n o t listed 
he re  m ay q u a lify . A lth ough  o ffic e  em ­
p loyees would n o t o rd in a r ily  q u a lify , 
som e o ffic e  em ployees whose duties 
com pel them  *o work variab le  hou rs 
cou ld  a lso  be in th is category . F o r  ex ­
am ple , the con fid en tia l sec re ta ry  o f a 
top executive whose h ou rs o f w ork are 
irre g u la r and unp red ic tab le  m igh t a lso 
be com pe lled  by the  n a tu re  o f h e r 
duties to  w ork va riab le  and unp red ict­
ab le hou rs . T h is  w ou ld n o t o rd in a r ily  
be true  o f a s ten og raph e r o r fi le  c le rk , 
n o r would an em p loyee who on ly  
ra re ly  o r in emergencies is ca lled  upon 
to w o rk  outside a reg u la r schedu le 
q u a lify  fo r  t i lls  exem p tion .
S 778.406 Nonoverlime hours us well ns 

overtime hours must he irregular if 
section 7 (f) is to apply.

Any em p loym en t in  which th e  em ­
p loyee ’s h ou rs  flu c tu a te  o n ly  in the 
ove rtim e range above the m axim um  
workw eek prescribed by the s ta tu te  
lacks the  Irre g u la r ity  o f  h ou rs  fo r  
which the Sup rem e C ou rt fo und  the 
so-ca lled "B c lo "  con tracts app rop ria te  
and so fa i ls  to  m eet th e  requ irem ents 
o f section 7 ( f )  which were designed to  
va lida te , sub jec t to  express s ta tu to ry  
lim ita tion s , con trac ts o f  a like  k ind  in 
s itu a tion s o f tiie  type considered by 
the C ou rt (see § 778 .404 ). N oth ing  in 
the leg is la tive h is to ry  o f section 7 ( f )  
suggests any in ten t to  suspend the  
n o rm a l app lica tion  o f the genera l 
ove rtim e p iov is ions o f  section 7 ta ) in 
s itua tion s where the  w eekly h ou rs  o f 
an em p loyee flu c tu a te  on ly  when ove r­
time w ork in excess o f the prescribed 
m axim um  week ly h ou rs  is pe rfo rm ed . 
Section  7 (a ) was spec ifica lly  designed 
to deal w ith  such a s itu a tion  by 
m aking such reg u la r re so rt to o ve r­
tim e m ore  costly  to  the  em p loye r and 
thus provid ing  an Inducem ent to 
spread the  w ork  ra th e r  than  to impose 
add ition a l ove rtim e w ork on em p loy ­
ees reg u la r ly  em p loyed  fo r  a w orkw eek 
o f  the m axim um  s ta tu to ry  leng th . T h e  
"secu rity  o f a reg u la r w eek ly incom e”  
which the  Sup rem e C ou rt viewed as 
an Im po rtan t fe a tu re  o f th e  " B e lo ”  
wage p lan  m ilita tin g  against a ho ld ing  
th a t the con tracts were inva lid  under 
the Act is, o f course, a lready  provided 
to  employees who reg u la r ly  w ork  a t

least tire m ax im um  num ber o f hours 
pe rm itted  w ithou t ove rtim e pay under 
section 7 (a ). T h e ir  s itu a tio n  is not 
com pa rab le  In th is  respect to  em ploy­
ees whose duties cause th e ir  weekly 
h ou rs  to  flu c tu a te  in such a way that 
some workweeks a re  s h o r t  and others 
long  and th ey  cannot, w ith ou t some 
guaran tee , know  in advance whether 
in a p a rt ic u la r workweek they  w ill be 
en tit led  to pay fo r  the  reg u la r number 
o f h ou rs  o f n onovc rtim c  w ork contem ­
p la ted  by section 7 (a ). I t  is such em­
p loyees whose duties necessitate " ir ­
reg u la r h ou rs "  w ith in  the m eaning of 
section 7 ( f )  and whose "secu rity  o f a 
reg u la r w eek ly incom e”  can be assured 
by a  gua ran tee  under th a t section 
which w ill serve to  increase their 
h o u r ly  earn ings in sh o rt  workweeks 
under th e  s ta tu to ry  m axim um  hours. 
I t  is th is b ene fit to  the  em p loyee th a t 
the  Sup rem e C ou rt viewed, in e ffec t, 
as a quid p ro  quo which cou ld  serve to 
ba lance a re la x a tio n  o f the s ta tu to ry  
requ irem en t, app licab le  in o th e r cases, 
th a t any  ove rtim e w o rk  sh ou ld  cost 
the  em p loye r 50 pe rcen t m ore  per 
h ou r. In  the enac tm en t o f  section 7 ( f) , 
as in  the  enac tm en t o f section 7 (b ) (1 ) 
and (2 ), the bene fits  tha t m igh t inure 
to  em p loyees from  a  ba lancing o f long 
workweeks against sh o rt  workweeks 
under p rescribed sa feguards would 
seem to be the  reason m ost lik e ly  to 
have in fluenced  the leg is la to rs  to p ro ­
vide express exem ptions from  the 
str ic t app lica tion  o f section 7 (a ). C on ­
sequen tly , w here the  flu c tu a tion s  in 
an em ployee's h ou rs  o f  w ork resu lting  
from  his duties invo lve o n ly  overtim e 
hou rs w orked in  excess o f the s ta tu to ­
ry  m axim um  hou rs , the h ou rs  a rc n o t 
" ir re g u la r"  w ith in  th e  p u rp o rt o f sec­
tion 7 ( f )  and a paym ent p lan  lack ing 
th is fa c to r does n o t q u a lify  fo r  the ex ­
em ption . (S ee  Goldberg v. Winn-Dixie 
Stores (S .D . F la .) , 15 W H  Cases 641; 
Wirlz v. Midland Finance Co. (N .D . 
G a .), 16 W H  Cases 1 4 i, Tragc~ v. J. E. 
Plastics Mfg. Co. (S .D .N .Y .) , 13 W H  
Cases 621; McComb v. Utica Knitting 
Co., 164 F . 2d 670; Foreinost Dairies v. 
Wirlz, 381 F . 2d 653 (C .A . 5 ) .)
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8 778.407 Tho n iturc o f (he section 7 (f) 
contract.

P aym ent m ust be made "p u rsu an t to 
a bona fide  Ind iv idua l con tra c t o r  p u r­
suant to an ag reem en t made ns a 
resu lt o f co llec tive bargain ing  by rep ­
resentatives o f em p loyees." I t  cannot 
be a onesided a f fa i r  d e te rm inab le  on ly  
by exam ina tion  o f  th e  em p loyer's 
books. T h e  em ployee m ust n o t o n ly  be 
aware o f bu t m ust have agreed to  the 
method o f com pensation  In advance o f 
pci fo rm ing  the  w ork . C o llec tive  b a r­
gaining agreem ents in gene ra l a re  
fo rm a l agreem ents which have been 
reduced to  w riting , bu t nn Ind iv idua l 
em p loym ent c on tra c t m ay be c ith e r 
o ra l o r w ritten . W h ile  th e re  Is no  re ­
qu irem ent in section 7 ( f )  th a t the 
agreement o r c on tra c t be in w riting , it 
is ce rta in ly  des irab le  to  reduce the 
agreement to  w riting , since a  con trac t 
o f th is cha rac te r is ra th e r  com plicated 
and p ro o f bo th  o f its existence and o f 
its com pliance w ith  the va riou s re ­
quirem ents o f  the section m ny be d i f f i ­
cu lt i f  It  Is n o t in w ritten  fo rm . F u r ­
the rm ore . the c on tra c t m ust be "b on a  
fide ." T h is  im p lies th a t  bo th  the 
making o f the c on tra c t and the  se tt le ­
ment o f  its te rm s were done in good 
fa ith .
g 778.408 The specified regular rnte.

(a ) T o  q u a lify  und er section 7 ( f ) ,  the 
con trac t m ust spec ify  " a  reg u la r ra te  
o f pay o f n o t less th an  the m in im um  
hou r ly  ra te  p rovided in subsection (a ) 
o r (b ) o f  section G (w h icheve r m ay be 
app licab le ).”  T h e  word " re g u la r ”  de­
scribing the ra te  In th is p rov is ion  is 
not to  be trea ted  as surp lusage . T o  un ­
derstand the n a tu re  o f  th is  requ ire ­
ment it is Im p o rtan t to  consider the 
past h is to ry  o f  th is  type o f  agreem ent 
in the cou rts . In  b o th  o f  th e  two cases 
be fo re  it, th e  Sup rem e C ou rt fo und  
th a t th e  re la t io n sh ip  between the 
h ou r ly  ra te  specified in the  con trac t 
and th e  am oun t guaran teed was such 
th a t th e  em p loyee in a  substan tia l 
po rtion  o f th e  workweeks o f the 
period exam ined by the cou rt w orked 
su ffic ien t h ou rs  to ea rn  in excess o f 
the guaran teed am oun t and in  those 
workweeks was paid a t the  specified 
h o u r ly  ra te  fo r  the  f i r s t  40 h ou rs  and 
at tim e and o n e -h a lf such ra te  fo r  
hou rs  in excess o f  40 ( Walling v. A. If.

Wage and Hour DivUlon, Labor
Belo Company, 316 U .S . 624, and Wall­
ing v. Halliburton Oil Well Cementing 
Company, 331 U .S .17 ). T h e  fa c t th a t 
section 7 ( f )  requ ires th a t a  con trac t, to 
q u a lify  an em p loyee  fo r  exem p tion  
under section 7 ( f ) ,  m ust specify  a  " re g ­
u la r  ra te ,”  Indicates th a t t i lls  c rite r ion  
o f  these two cases Is s t i l l Im po rtan t.

<b) T h e  reg u la r ra te  o f pny specified 
in the con trac t mny n o t be less than  
the  app licab le  m in im um  ra te . T h e re  is 
no  requ irem en t, however, th a t  the  reg­
u la r  ra te  specified be equa l to the  reg­
u la r  ra te  a t which the em p loyee was 
fo rm e r ly  em p loyed be fo re  the con trac t 
was en tered  in to . T h e  specified reg u la r 
ra te  m ay be any am oun t (a t  le as t the 
app licab le  m in im um  wage) which the 
pa rtie s agree to  and which can reason ­
ab ly  be expected to be opera tive  In 
c on tro llin g  the  employee's com pensa­
tion,

(c ) T h e  ra te  specified In the con trac t 
m ust a lso  be a " re g u la r ”  ra te  which is 
opera tive  in de te rm in ing  the to ta l 
am oun t o f  th e  em p loyee ’s com pensa­
tion . Suppose , fo r  exam p le , th a t the 
com pensation  o f an em p loyee Is n o r­
m a lly  m ade up in p a rt by reg u la r bo ­
nuses. comm issions, o r  the  like . In  the 
past he has been em p loyed  a t an 
h o u r ly  ra te  o f $5 per h o u r in add ition 
to  which he  has received a  cost o f- 
liv ing bonus ot $7 a  week and a 2-per­
cent comm ission on sales which a ve r­
aged $70 p e r week. I t  is now proposed 
to  em p loy  him  under a gua ran teed  pay 
con trac t which specifies a ra te  o f $5 
per h o u r and guaran tees $200 per 
week, bu t he w ill con tinue to receive 
h is cost-o f-liv ing  bonus and com m is­
sions in add ition  to  th e  guaran teed 
pay. Bonuses and comm issions o f  th is 
type a re , o f course, Included In the 
" re g u la r  ra te "  as de fined  in section 
7 (e ). I t  is a lso  appa ren t th a t  the $5 
ra te  specified in the con trac t Is n o t a 
" re g u la r  ra te ”  und er the  requ irem ents 
o f section 7 ( f )  since it ne ’.e r  c on tro ls  
o r  determ ines the  to ta l com pensation 
he receives. F o r  th is reason , i t  is not 
possib le to  en te r in to  a guaran teed pay 
ag reem ent o f the type pe rm itted  
under section 7 ( f )  w ith  an  employee 
whose reg u la r w eekly earn ings a re 
m ade up in p a rt  by the  p aym en t o f 
re g u la r bonuses and comm issions o f 
th is type. T h is  Is so because even In 
weeks in which the em p loyee works

§  778 .408
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s u ffic ie n t h ou rs  to  exceed, a t i l ls  
h o u r ly  ra te , th e  sum  guaran teed , h is 
to ta l com pensation  is c on tro lled  by 
the  bonus and the  am oun t o f com m is­
sions earned as w e ll as by the  h o u r ly  
ra te .

(d ) In  o rd e r to  q u a li fy  as a " re g u la r 
ra te ”  und e r section  7 ( f )  th e  ra te  speci­
fied  in th e  c on tra c t tog e th e r w ith  the  
gua ran tee  m ust be th e  actua l m easure 
o f  th e  re g u la r wages which the  em ­
p loyee  receives. H ow ever, the paym en t 
o f  e x t ra  com pensation , o ve r and above 
the  gua ran teed  am oun t, by way o f 
e x t ra  p rem ium s fo r  w o rk  on ho lid ays, 
o r  fc r  e x t ra o rd in a r i ly  excessive w ork  
(such as fc r  w o rk  In excess o f 16 con ­
secutive h ou rs  In a day, o r  fo r  w ork In 
excess o f  6 consecutive days o f w o rk ), 
yea r-end  bonuses and  s im ila r pay ­
m ents which a re  n o t re g u la r ly  paid as 
p a rt  o f  th e  em p loyee ’s u sua l wages, 
w ill n o t In va lid a te  a c on tra c t which 
o th erw ise  q u a lifie s  u n d e r sec iion  7 ( f ) .
[33 PH 986, Jan. 26. 1068. as amended at 46 
F R  7317. Jan. 23, 19811
§ 778.409 Proviaion fo r overtime pny.

T h e  section  7 ( f )  c on tra c t m ust p ro ­
vide fo r  com pensation  a t n o t less than  
one and  o n e -h a lf tim es th e  specified 
re g u la r ra te  fo r  a l l h o u rs  w orked in 
excess o f  th e  app licab le  m ax im um  
h ou rs  standa rd  fo r  the p a rt ic u la r 
vorkweek. A ll excessive hou rs , n o t 

m e re ly  those covered by the  gu a ran ­
tee, m ust be com pensated  a t one and 
o n e -h a lf tim es (o r  a h ig h e r m u lt ip le ) 
o f  th e  specified re g u la r ra te . A con­
tra c t which gua ran teed  a  w eekly 
s a la ry  o f  $169, specified a ra te  o f  $3.60 
p e r h o u r , and p rov ided  th a t  n o t less 
th a n  one and o n e -h a lf tim es such ra te  
w ou ld  be pa id o n ly  f o r  a l l h ou rs  up to 
and Inc lud ing  46Va h o u rs  w ou ld n o t 
q u a li fy  und e r th is  section . T h e  con­
tra c t m ust p rov ide  f o r  p aym en t a t 
tim e and o n e -h a lf (o r  m o re ) fo r  a ll 
h ou rs  in  excess o f th e  app licab le  m ax i­
m um  h ou rs  s tan d a rd  In  any  workweek. 
A con trac t m ay p rovide  a  specific ove r­
tim e ra te  g re a te r th a n  one and one- 
h a l f  tim es th e  specified ra te , fo r  exam ­
p le , doub le  tim e. I f  It  does p rovide a 
specific  ove rtim e  ra te  It  m ust p rovide 
th a t  such ra te  w ill be paid f o r  a ll 
h ou rs  w orked In excess o f  th e  app lica ­
b le  m ax im um  h ou rs  s tanda rd .

[46 PR  7317, Jan. 23, 1981)
9 778.410 The guurnnty under section 7(0.

(a ) T h e  s ta tu te  p rovides th a t the 
gua ran ty  m ust be a w eek ly guaranty . 
A gua ran ty  o f  m on th ly , sem im onth ly , 
o r  b iw eek ly pay (w h ich  w ould allow 
averaging wages ove r m ore  than  one 
w orkw eek) does n o t q u a li fy  under this 
pa rag raph . O bv ious ly  guaran tees fo r 
periods less than  a w orkweek do not 
q u a lify . W h a te ve r sum  Is guaranteed 
m ust be paid In fu l l  In  a ll workweeks, 
how ever s h o r t  In  which the  employee 
p e rfo rm s  any amount, o f  w ork  fo r  the 
em ployer. T h e  am oun t o f the gua ran ­
ty m ay n o t be sub jec t to  p ro ra tio n  or 
deduction in sh o rt  weeks.

(b ) T h e  con trac t m ust provide a 
gua ran ty  o f  pay. T h e  am oun t m ust be 
specified . A m ere gua ran ty  to  provide 
w ork fo r  a p a rt ic u la r num ber o f hours 
does n o t q u a li fy  under th is  section.

(c ) T h e  pay guaran teed  m ust be " fo r  
no t m o re  th a n  60 h ou rs  based on the 
ra te  so specified ."
8 778.411 Sixty-hour lim it on pny giuirnn- 

(ecd by contract.
T h e  am oun t o f  w eek ly pay gua ran ­

teed m ay n o t exceed com pensation 
due a t the specified reg u la r ra te  fo r  
the app licab le  m ax im um  hou rs  s tand ­
a rd  and a t the  specified ove rtim e ra te  
f o r  the  add ition a l hou rs , n o t to  exceed 
a  to ta l o f  60 hou rs . T h u s , i f  th e  m ax i­
m um  hou rs  s tanda rd  is 40 h ou rs  and 
the specified reg u la r ra te  is $5 an  h ou r 
the w eek ly  gua ran ty  cannot be g reate r 
th an  $350. T h is  docs n o t mean th a t an 
em p loyee  em p loyed  pu rsuan t to a 
guaran teed pay con tra c t under this 
section m ay n o t w o rk  m ore  th an  60 
h ou rs  In any  week; It m eans m ere ly  
th a t pay In an am oun t su ffic ien t to 
com pensate fo r  a g re a te r num ber o f 
h ou rs  cannot be covered by the  guar- 
anteced pay. I f  he w orks In excess o f 
60 h ou rs  he  m ust be paid, fo r  each 
h o u r w orked in excess o f 60, overtim e 
com pensation as p rovided in the  con­
trac t, in add ition  to  the  guaran teed 
am ount.
[40 PR  7317, Jan. 23. 1981]
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8778.112 Kcliitlonfihip between amount 
gunrnntced and rnnge o f hours employ­
ee may be expected to work.

W h ile  the  guaran teed pay m ay n o t 
cover m ore  th a n  60 hou rs , the con­
tract m ay gua ran tee  pay fo r  a  lesser 
number o f  h ou rs . In  o rd e r fo r  a con­
tract to  q u a lify  as a  bona fide  con trac t 
fo r nn em p loyee  whose duties necessi­
tate ir re g u la r h ou rs  o f w ork, the 
number o f  hou rs  fo r  which pay  Is 
guaranteed m ust b ea r a reasonab le  re ­
la tion to  the  num ber o f h ou rs  th e  em­
ployee m ay be expected to  w ork . A 
gunranty o f  pay fo r  60 h ou rs  to an  em ­
ployee whose duties necessitate irre g u ­
la r hou rs o f w ork which can rea son ­
ably be expected to range no  h ighe r 
than 50 h ou rs  wou ld n o t q u a lify  as a 
bona fid e  con tra c t under th is section. 
The ra te  specified in  such a con trac t 
would be w h o lly  fic titiou s and th e re ­
fo re  w ou ld n o t be a " re g u la r  ra te "  as 
discussed above. W hen  the  pa rties 
en ter in to  a guaran teed pay con trac t, 
th e re fo re , th ey  shou ld  determ ine , as 
fa r  as possib le , the range o f  hou rs  the  
employee Is lik e ly  to  w ork . In  deciding 
the am oun t o f the gua ran ty  t l . . y  
shou ld  n o t choose a gua ran ty  o f pay 
to cover the  m axim um  num ber o f 
hou rs which the em ployee w ill be 
ilke ly  to  w o rk  a t any tim e bu t shou ld  
ra th e r se lec t a figu re  low  enough so 
th a t It  m ay rea sonab ly  be expected 
th a t the  ra te  w ill be opera tive In  a sig­
n ifican t num be r o f w orkweeks. In  
both Walling v. A. H. Bclo Co., 31b 
U .S . 024 and Walling v. Halliburton 
Oil Well Cementing Co., 331 U .S . 17 
the c ou rt found  th a t  th e  employees 
did a c tu a lly  exceed th e  num ber o f 
hours (6 0  and 84 respec tive ly ) fo r  
which pay was guaran teed  on fa ir ly  
frequen t occasions so th a t  the h o u r ly  
rate s tipu la ted  In the  con trac t in each 
case was o fte n  opera tive and did actu ­
a lly  c on tro l the  com pensation received 
by the em ployees. In  cases w here the 
guaran teed num ber o f h ou rs  has no t 
been exceeded In a s ign ifican t num ber 
o f workweeks, th is  fac t w ill be weighed 
In the lig h t o f a ll the o th e r fac ts and 
circumstances pe rtin en t to  th e  ag ree­
m ent b e fo re  reach ing  a conc lusion  as 
to Its e ffe c t on  th e  v a lid ity  o f th e  pay 
a rrangem en t. B y  a period ic review o f 
the ac tua l ope ra tion  o f the con trac t 
the em p loye r can determ ine w he the r a

s tipu la ted  con trac t ra te  reasonab ly  e x ­
pected by  the  pn rtlcs to  be opera tive  
In a s ig n ific an t num ber o f w orkweeks 
Is a c tu a lly  so opera tive  o r w he the r ad ­
ju s tm en ts  in the  con tra c t arc neces­
sa ry  to  ensure such an opera tive ra te .
8 778.413 Gunrr.nly muni be bused on rates 

specified in contract.
T h e  gua ran ty  o f  puy m ust be "based 

on th e  ra te  so specified ," In the con­
trac t. I f  th e  con trac t specifies a regu ­
la r  ra te  o f  $5 and an overtim e rn te o f 
$7.50 and guaran tees pay fo r  50 h ou rs  
and the  m nxim um  h ou rs  s tandard  is 
40 h ou rs , the am oun t o f  the gua ran ty  
m ust be $275, I f  it is to be based on the 
ra te s so specified . A gua ran ty  o f $290 
in such a s itu a tion  w ou ld not, obvious­
ly , be based on the ra tes specified In 
the  con trac t. M oreove r, a con trac t 
which provides a va rie ty  o f d iffe re n t 
ra te s  fo r  s h i ft  d iffe re n t ia ls , a rduous o r 
ha za rd ou s w ork , stand-by time, piece- 
ra te  incentive bonuses, comm issions o r 
th e  lik e  in add ition  to  a  specified regu­
la r  ra te  and a  specified overtim e ra te  
w ith  a  gua ran ty  o f pay o f, say, $290 
from  a ll sources w ou ld n o t q u a lify  
und er th is  section, since the  gua ran ty  
o f pay  in such a  case is n o t based on 
th e  reg u la r and ove rtim e rates speci­
fied  In th e  con tract.
[46 PR  7318, Jan. 23, 1981)
8 778.414 “ Approval" o f contracts under 

section 7(f).
( a )  T h e re  Is n o  requ irem en t th a t a 

con trac t, to  q u a lify  under section 7 ( f ) ,  
m ust ue approved by the  Sec re ta ry  o f 
L a b o r o r  the A dm in is tra to r. T h e  ques­
tion  o f  w he the r a con trac t which p u r­
p o rts  to  q u a lify  an em ployee fo r  ex ­
em ption  under section 7 ( f )  meets the 
requ irem en ts  Is a m a tte r fo r  d e te rm i­
n a tion  by the cou rts . T h is  d e te rm ina ­
tion  w ill In a ll cases depend n o t m ere ly  
on  th e  w ord ing o f the con trac t bu t 
upon th e  actua l practice o f th e  pa rties 
th e reund e r. I t  w ill tu rn  on the ques­
tio n  o f  w he the r the duties o f the em ­
p loyee  in fa c t necessitate Irre g u la r 
hou rs , w he the r the rn te  specified In 
the c on tra c t Is a " re g u la r  ra te "—th a t 
Is, w he th e r It was designed to be ac tu ­
a lly  ope ra tive  in de term in ing  the em ­
p lo yee ’s com pensation—w hethe r the 
c on tra c t was en tered  In to  in good
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fa ith , w he th e r th e  g u a ran ty  o f pay is 
In fa c t based on  th e  reg u la r and o ve r­
tim e ra te s  specified  In th e  con tract. 
W h ile  th e  A dm in is tra to r does have 
the a u th o r ity  to  Issue an advisory  
op in ion  as to  w he th e r o r  n o t a pay a r ­
rangem en t accords w ith  the  req u ire ­
m ents o f section 7 ( f )  he  can do so o n ly  
i f  he  has know ledge o f these facts.

(b ) As a guide to  em p loyers . It  mny 
be h e lp fu l to  describe a  fa c t s itu a tion  
In which th e  m nking  o f  a  guaran teed  
sn la ry  con tra c t w ou ld  be a pp rop ria te  
and to se t fo r t h  th e  term s o f a con ­
tra c t which w ou ld  com p ly , In the c ir­
cum stances described , w ith  th e  p ro v i­
sions o f section 7 ( f ) .

Example: An employee Is employed as an 
Insurance claims adjuster; because o f the 
fact that he must visit claimants and wit­
nesses i t  their convenience, It Is Impossible 
fo r him or his employer to control the hours 
which he must work to perform his duties. 
DurlnB the past 6 months his weekly hours o f work have varied from  a low of 30 hours to a high o f 08 hours. His average workweek 
fo r the period was 48 hours. In about 00 per­cent o f the workweeks he worked less than 
52 hours. It  Is expected that Ills hours of work will continue to follow this pattern. 
The parties agree upon n regular rate o f $5 
per hour. In order to provide fo r the em­
ployee the security o f a regular weekly 
Income the parties fu rther agree to enter 
Into a contract which provides a weekly guaranty of pay. I f  the applicable maximum 
hours standard Is 40 hours, guaranty of pay 
fo r a workweek somewhere between 48 
hours (his average week) and 52 would be 
reasonable. In  the circumstances described 
the following contract would be appropri­ate.

The X  Company hereby agrees to employ 
John Doe as a clnlms adjuster at a regular 
hourly ra le o f pay o f $5 per hour fo r the 
first 40 hours In any workweek and at the 
rate o f $7.50 per hour fo r  a ll hours In excess 
o l 40 In any workweek, with a guarantee 
that John Doe will receive. In any week In 
which he performs any work fo r the compa­
ny. the sum o f $275 or, to la l compensation, 
fo r all work performed up to and Indue ing 50 hours In such workweek.

(c ) T h e  s itu a tion  described in p a ra ­
g raph  (b ) o f  th is  section  is m ere ly  an 
exam p le and n o th in g  he re in  is In tend ­
ed to  Im p ly  th a t  con trac ts which 
d i f fe r  fro m  the  exam p le  w ill n o t m eet 
the requ irem en ts o f  section  7 ( f ) .
(33 F R  DBG, Jon. 20, 19G8, as nmended al 40 FR  7318, Jan. 23. 1981)

2 9  CFR Ch. V  (7 - 1 - 9 3  Edition)
Com puting O ve rt im e  P a y  on  th e  Rate 

A pp lic ab le  t o  th e  T yp e  o f  W o rn  
P e r fo rm e d  in  O v e rt im e  H ou rs 
(S ecs . 7 (g ) ( 1 )  a n d  ( 2 ) )

8 778.415 The statutory provisions.
Sections 7 (g ) (1 ) and (2 ) o f  th e  Act 

provide:
(g) No employer shnll be deemed to have violated subsection (a ) by employing any 

employee fo r  o workweek in excess o f the 
maximum workweek applicable to such em­
ployee under such subsection If. pursuant to 
nn ngrccmcnt o r understanding arrived nl between the employer nnd the employee before performance of the work, the 
amount paid to the employtc fo r the number of hours worked by him In such workweek In excess of the maximum work­
week applicable to such employee under such subsection:

(1 ) In the case of nn employee employed 
at piece rates. Is computed at piece ra*?s not 
less than one and onc-hnlf times the bonn 
fide place rates applicable to the same work 
when pci formed during nonovertime hours; or

(2 ) In  the cose o f nn employee performing two or more kinds of work fo r which differ­ent hourly o r piece rates have been estab­
lished, Is computed at rates not less than one and onc-half limes such bona fide rates 
applicable to the some work when per­formed during nonovertime hours:

nnd I f  (I ) the employee's average hourly 
earnings fo r the workweek exclusive o f pay­
ments described In paragraphs (1 ) through
(7 ) o f subsection (c ) are not less than the 
minimum hourly rate required by applicable law, and (11) extra overtime compensation Is 
properly computed nnd paid on other forms 
o f additional pay required to be Included In computing the regular rate.
8 778.4 Ifi Purpose o f provisions.

T h e  purpose o f  th e  p rov is ions set 
fo r th  in  § 778.415 Is to  p rov ide an ex ­
ception from  the  requ irem en t o f  com ­
puting  ove rtim e pay Rt n o t less than  
one and o n e -h a lf tim es th e  reg u la r 
ra te  fo r  h ou rs  w orked In excess o f  the 
app licab le  m ax im um  h ou rs  s tanda rd  
fo r  a p a rtic u la r w orkw eek and  to 
a llow , under specified cond it'ons, a 
s im p le r m e thod  o f com puting ove rtim e 
pay fo r  employees paid on the  basis o f 
a  piece ra te , o r  a t a va rie ty  o f h o u r ly  
ra tes o r  piece rates, o r a com bination
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thereo f. T h is  p rov is ion  Is n o t designed 
to exc lude a n y  g roup  o f  em p loyees 
from  the  ove rtim e  bene fits  o f  the Act. 
The In ten t o f  th e  p rov is ion  Is m e re ly  
to s im p lify  the  m ethod  o f com puta tion  
while In su ring  the  rece ip t by the a f ­
fected em ployees o f sub s tan tia lly  the  
some am oun t o f ove rtim e com pensa­
tion.
8778.417 General requirements o f Reclion 

7(g).
T he  fo llow in g  gene ra l requ irem en ts 

must be m et In eve ry  ense be fo re  the 
overtim e com pu ta tion  au th o rized  
under section 7 (g ) (1 ) o r  (2 ) m ay be u ti­
lized.

(a ) F irs t , in  o rd e r to  In su re  th a t  th e  
method o f com puting  overtim e pay 
perm itted In th is  section w ill n o t In 
any circum stances be seized upon  as a 
device fo r  avoid ing paym ent o f th e  
m inimum  wage due f o r  each h ou r, th e  
requ irem ent m ust be m et th a t em p loy ­
ee's average h o u r ly  earn ings fo r  the  
workweek (exc lu sive  o f  ove rtim e pay 
end o f a l l o th e r pay  which is exc luded 
from  the re g u la r ra te ) a re  n o t less 
than the  m in im um . T h is  requ irem en t 
Insures th a t th e  em p loy e r cannot pay 
subm in imum  nonove rtim e  ra tes w ith  a 
view to  o ffse tt in g  p a r t  o f th e  com pen ­
sation earned du ring  the ove rtim e 
hou rs against the  m in im um  wage due 
fo r  the workweek.

(b ) Second, in o rd e r to  in su re th a t  
the m eth od  o f  com puting ove rtim e  
pay pe rm itted  in th is  section w ill n o t 
be used to  c ircum ven t o r avoid the  
paym ent o f p rop e r ove rtim e com pen­
sation due on o th e r sums paid to  em ­
ployees, such as bonuses which a re  
part o f  th e  reg u la r ra te , the section re ­
quires th a t e x tra  ove rtim e com pensa­
tion m ust be p ro p e r ly  com puted and 
paid on o th e r fo rm s  o f add ition a l pay 
requ ired to  be Inc luded In com puting 
the re g u la r ra te .
B77E.418 Pieceworkers.

(a ) U nd e r section 7 (g )(1 ) , an em p loy ­
ee who Is paid on  th e  basis o f a piece 
ra te  fo r  the  w ork  p e rfo rm ed  du ring  
nonove rtim e h ou rs  m ay agree w Ph  his 
em p loyer In advance o f  the p e r fo rm ­
ance o f the w ork  th a t he sh a ll be paid 
at a ra te  n o t less th a n  one and onc- 
h a lf  tim es th is  piece ra te  fo r  cacl 
piece produced du ring  the ove rtirm

hou rs . N o add ition a l ove rtim e pay w ill 
be due under the A ct p rovided th a t  
th e  gene ra l cond itions discussed In 
§ 778.417 a re  m et and:

(1 ) T h e  piece ra te  is a  bona fide ra te :
(2 ) T h e  ove rtim e hou rs  fo r  which 

the  ove rtim e ra te  Is paid q u a lify  as 
ove rtim e h ou rs  und er section 7 (e ) (5 ), 
(G), o r (7 ) ;

(3 )  T h e  num ber o f  overtim e h ou rs  
fo r  which such ove rtim e piece ra te  Is 
paid equa ls o r  exceeds the num ber o f 
h ou rs  worked In excess o f th e  app lica ­
b le m ax im um  h ou rs  standard  fo r  the 
p a rt ic u la r w orkw eek; and

(4 )  T h e  com pensation pa id fo r  the 
ove rtim e hou rs Is a t le ast equa l to  pay 
a t one and one -hn lf times the  app lica ­
b le m in im um  ra te  fo r  the to ta l 
num be r o f  h ou rs  w orked in excess o f 
the  app licab le  m axim um  h ou rs  s tan d ­
a rd .

(b )  T h e  piece ra te  w ill be regarded as 
bona fid e  I f  it Is th e  ra te  a c tu a lly  paid 
f o r  w ork  p e rfo rm ed  du ring  the non- 
ove rtim e hou rs  and If  it is su ffic ien t to 
y ie ld  a t least the m in im um  wage pe r 
h ou r.

(c ) I f  a  p iecew orker works a t two o r 
m ore  kinds o f  w ork  fo r  which d i f fe r ­
en t s tra ig h t tim e piece ra tes have been 
estab lished , and If  by agreem ent he  Is 
pa id a t a ra te  n o t less th an  one and 
o n e -h a lf w hichever s tra ig h t tim e piece 
ra te  is app licab le  to  the  w ork p e r­
fo rm ed  du ring  th e  ove rtim e hou rs , 
such piece ra te  o r ra tes m ust m eet a ll 
the tests set fo r th  In th is section and 
the genera l tests set fo r th  In § 770.417 
In o rd e r to  sa tis fy  the ove rtim e re ­
qu irem ents o f  th e  Act under section 
7 (g ) (2 ) .
8 778.419 Hourly workers employed at two 

o r more jobs.
(a ) U nder section  7 (g ) (2 ) an em p loy ­

ee who p e rfo rm s  two o r m ore  d iffe re n t 
k inds o f w ork, fo r  which d iffe re n t 
s tra ig h t tim e h o u r ly  ra te s  a re  estab ­
lished , m ay agree w ith  his em p loy e r In 
advance o f  the  p e rfo rm ance  o f the 
w ork  th a t he w ill be paid during o ve r­
tim e hou rs  a t a ra te  n o t less than onp 
and on e -h a lf tim es the  h o u r ly  n on ­
ove rtim e ra te  estab lished fo r  the type 
o w ork  he  Is p e rfo rm ing  du ring  such 
ove rtim e hou rs . N o add ition a l o ve r­
tim e pay w ill be due under the act pro-
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vlded th a t  the gene ra l requ irem en ts 
set fo r th  In § 778.417 a re  m et and;

(1 )  T h e  h o u r ly  ra te  upon  which the 
ove rtim e ra te  Is based In a  bona fide  
ra te ;

(2 ) T h e  overtim e h ou rs  fo r  which 
th e  ove rtim e ra te  Is pa id q u a lify  as 
ove rtim e hou rs  u nd e r section  7 (e ) (5  V
(0 ), o r  (7 ) ; and

(3 )  T h e  num ber o f  o ve rtim e  hou rs  
fo r  which the  ove rtim e  ra te  Is paid 
equa ls o r  exceeds the  num ber o f  h ou rs  
w orked In excess o f th e  app licab le  
m ax im um  hou rs standard .

(b ) An h o u r ly  ra te  w ill be regarded  
as a bona fide ra te  fo r  a  p a rtic u la r 
k ind  o f  w ork It  Is equa l to  o r  g rea te r 
th an  the  app licab le  m in im um  ra te  
th e re fo r  and i f  It  lr  th e  ra te  a c tu a lly  
paid fo r  such w ork  when p e rfo rm ed  
du ring  r.onove rtim e  hou rs .
§ 778.420 Combined hourly rates nnd piece 

rates.
W h e re  an em p loyee w orks a t a  com ­

b ination  o f h o u r ly  and piece ra tes , the 
p aym en t o f a ra te  n o t less th an  one 
and o n e -h a lf tim es the  o u r ly  o r  piece 
ra te  app licab le  to  the type o f w ork  
being pe rfo rm ed  du ring  the  ove rtim e 
h ou rs  w ill m eet the  ove rtim e req u ire ­
m ents o f th e  Act i f  th e  p rov is ions con­
cern ing  piece ra te s (a s  discussed in 
§ 778 .418 ) and those  concern ing  h o u r ly  
ra te s (a s discussed in § 778 .419 ) a re  re ­
spective ly  met.
§ 778.421 Offset hour fo r hour.

W h e re  ove rtim e ra te s  a re  paid p u r­
su an t to sta tu te  o r  con tra c t fo r  hou rs  
in excess o f 8 In a day, o r  in excess o f  
the  app licab le  m ax im um  h ou rs  s tand ­
a rd , o r In excess o f  th e  em p loyees ’ 
n o rm a l w ork ing h ou rs  o r  reg u la r w o rk ­
ing h ou rs  (os u nd e r section 7 (e ) (5 ) o r  
fo r  w ork  on "spec ia l days" (o s u n d tr  
section  7 (e ) (0 ) , o r  p u rsu an t to  an ap ­
p licab le  em p loym en t ag reem ent fo r  
w o rk  outside o f  th  tou rs estab lished 
In  good fa t th  by th e  ag reem en t os the 
basic, n o rm a l, o r  re g u la r w o rkday  (n o t 
exceeding 8 h o u rs ) o r  w orkw eek (n o t 
exceeding the  app licab le  m axim um  
hou rs  s tan d a rd ) (u n d e r section 7 (e ) 
(7 ) , the requ irem en ts o f  section 7 (g )
(1 ) and 7 (g ) (2 ) w ill be m et i f  the 
num be r o f such h ou rs  du ring  which 
ove rtim e  ra tes were paid equa ls o r  ex ­
ceeds the  num ber o f  h ou rs  w orked In

excess o f the app licab le  m axim um  
hou rs  standard  fo r  the  p a rtic u la r 
w orkweek. I t  Is n o t necessary to de ter­
m ine w he th e r the to ta l am oun t o f 
com pensation paid fo r  such hou rs 
equals o r  exceeds the  am oun t o f  com ­
pensation which wou ld be due a t the 
app licab le  ra tes fo r  w ork  pe rfo rm ed  
during th e  h ou rs  a fte r  the  app licab le 
m axim um  In any workweek.

Subpart F— Pay  P lan* Which 
C ircumvent the Act

D ev ices T o E vade th e  O vert im e  
R eq u irem ents

B 778.500 Artificial regular rates.
(n ) S ince the term  regular rate is de­

fined  to  include a ll rem un e ra tion  fo r  
em p loym en t (excep t s ta tu to ry  exc lu ­
s ions ) w he th e r derived from  h o u r ly  
rates, piece rates , p roduc tion  bonuses 
o r  o th e r sources, the ove rtim e p rov i­
sions o f th e  act cannot be avoided by 
setting  an a rt i f ic ia lly  low  h o u r ly  ra te  
upon which ove rtim e pay Is to  be 
based and m aking up the  add ition a l 
com pensation due to  em p loyees by 
o th e r means. T h e  estab lished h o u r ly  
ra te  is th e  " re g u la r  ra te "  to  an em ­
p loyee o n ly  i f  th e  h o u r ly  ea rn ings a re 
the  so le  sou rce o f h is com pensation . 
P a ym en t fo r  ove rtim e on the  basis o f 
an a rt i fic ia l “ re g u la r"  ra te  w ill n o t 
re su lt in  com pliance w ith  the ove rtim e 
provisions o f th e  Act.

(b ) I t  m ay be h e lp fu l to  describe a 
few schemes th a t have been a ttem pted  
and to  ind icate the p it fa lls  In h e ren t In 
the adop tion  o f such schemes. T h e  
device o f  the vary ing  ra te  which de­
creases as the leng th  o f the  w orkw eek 
Increases has a lready  been discussed in 
55 778.321 th rou gh  778.329 . I t  m igh t 
be well, however, to  re-em phasize th a t 
the h o u r ly  ra te  paid fo r  the id en tica l 
w o rk  du ring  th e  h ou rs  in  excess o f the 
app licab le m axim um  hou rs standard  
cannot be low e r th an  th e  ra te  paid fo r  
the  nonove rtim e  h ou rs  n o r can the 
h o u r ly  ra te  va ry  from  week to  week in ­
verse ly  w ith th e  leng th  o f th e  w o rk ­
week. I t  has been po in ted  o u t „hat, 
except 'n lim ited  s itu a tion s und e r con ­
trac ts which q u a lify  under section 
7 ( f ) , it is n o t possib le fo r  an em p loye r 
law fu lly  to  agree w ith  h is em p loyees
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th a t they  w ill receive the  same to ta l 
sum, com pris ing  bo th  s tra ig h t time 
and ove rtim e  com pensation , In  a l l 
weeks w ith ou t reg a rd  to  th e  num ber 
o f ove rtim e h ou rs  ( I f  a n y ) worked In 
any workweek. T h e  re su lt  cannot be 
achieved by th e  p aym en t o f  a  fix ed  
sa la ry  o r  by th e  paym en t o f a lum p 
sum fo r  ove rtim e  o r  by any o th e r 
m ethod o r  device.

(c ) W h e re  th e  em p loyee  is h ired  a t a 
low h o u r ly  ra te  supp lem en ted by fa ­
cilities fu rn ish ed  by th e  em p loye r, bo ­
nuses (o th e r  th a n  those exc luded 
under sec iion  7 (e ) ) , comm issions, pay 
ostensib ly (b u t n o t a c tu a lly ) m ade fo r  
id le hou rs , o r  the  like , h is re g u la r ra te  
Is n o t th e  h o u r ly  ra te  b u t is th e  ra te  
determ ined by d ivid ing h is to ta l com ­
pensation from  a ll these sou rces in 
any w orkw eek by  th e  num be r o f  h ou rs  
worked in  th e  week. P a ym en t o f  o ve r­
time com pensation  based on the 
h ou r ly  ra te  a lone  in such a  s itu a tion  
would n o t m eet th e  ove rtim e req u ire ­
m ents o f  th e  Act.

(d ) One scheme to evade the  fu l l 
pena lty  o f  th e  Act was th a t  o f se tting  
an  a rb it ra ry  low  h o u r ly  ra te  upon  
which ove rtim e com pensation  a t time 
and on e -h a lf w ou ld  be com puted fo r  
a ll h ou rs  w orked in  excess o f th e  ap ­
p licab le  m ax im um  h ou rs  standard ; 
coup led w ith  th is  a rrangem en t was a 
guaran tee th a t I f  th e  employee's 
s tra ig h t tim e and ove rtim e com pensa­
tion, based on th is  ra te , fe l l sh o rt , in 
any week, o f th e  com pensation  th a t 
would be due on  a piece-rate basis o f x 
cents p e r piece, th e  em p loyee  w ou ld  be 
paid on  the  p iece-rate basis Instead. 
T he  h o u r ly  ra te  was set so low  th a t it 
never (o r  se ld om ) was opera tive . T h is  
scheme was fo u n d  by th e  Sup rem e 
C ou rt to  be v io la tive  o f  th e  ove rtim e 
provis ions o f th e  A ct in the cose o f 
Walling v . Youngcrman-Reynolds 
Hardwood Co., 325 U .S . 427. T h e  regu ­
la r  ra te  o f  the em p loyee invo lved was 
found  to  be the  q u o tie n t o f to ta l piece- 
ra te  earn ings pa id  in  any  week divided 
by the  to ta l h o u rs  w orked in such 
week.

(c ) T h e  scheme is no  bci .e r i f  th e  
em p loye r agrees to  p ay  s tra ig h t tim e 
and ove rtim e com pensation  on the  a r ­
b it ra ry  h o u r ly  ra te s and to m ake up 
the  d iffe rence  between th is to ta l sum 
and th e  p iece-rate to ta i in  the fo rm  o f

Wage and Hout Divltion, Labor
a bonus to  each em p loyee . (F o r  fu r ­
th e r discussion o f  th e  re fin em en ts o f 
th is p lan , see §§ 778.502 and  778 .503 .)
fi 778.501 The "spllt-day" plan.

(a )  A n o th e r device designed to  evade 
the  ove rtim e requ irem en ts  o f  th e  Act 
was a  p lan  know n as th e  " P o x o n "  o r 
“ sp llt -d a y "  p lan . U nd e r th is p lan  the 
n o rm a l o r  reg u la r w orkday Is a rt i f ic ia l­
ly  divided In to  two p o rtio n s  one o f 
which Is a rb it ra r i ly  labe led  the 
" s tra ig h t tim e”  p o rtio n  o f the day and 
th e  o th e r the  "ov e rt im e " p o rtion . 
U nd e r such a p lan , an em p loyee  who 
w ould o rd in a r i ly  com m and an h o u r ly  
ra te  o f pay well in excess o f  th e  m in i­
mum  fo r  his work Is assigned a  low 
h o u r ly  ra te  (o fte n  the  m in im um ) fo r  
the  f i r s t  h o u r (o r  the  f i r s t  2 o r 4 
h o u rs ) o f  each day . T h is  ra te  is desig­
na ted  as the  reg u la r ra te : " tim e  and 
o n e -h a lf”  based on such ra te  is paid 
fo r  each add ition a l h o u r worked 
du ring  the w orkday . T hu s , f o r  exam ­
ple . an em p loyee  Is a rb it ra r i ly  assigned 
an h o u r ly  ra te  o f $5 p e r h o u r under a 
c on tra c t which p rovides fo r  tn e  pay ­
m en t o f so-ca lled  "ov e rt im e ”  fo r  a ll 
h ou rs  in excess o f 4 p e r day. T hu s , fo r  
the  n o rm a l o r  reg u la r 8 -h ou r day the 
em p loyee  would receive $20 fo r  the 
f i r s t  4 h ou rs  and $30 fo r  the  rem ain ing  
4 h ou rs ; and a  to ta l o f $50 fo r  8 hou rs . 
(T h is  Is exac tly  w hat he w ou ld receive 
a t the s t ra lg n t tim e ra te  o f $6.25 per 
h o u r .) O n the s ix th  8 -h ou r day the 
em p loyee  likew ise receives $50 and the 
em p loye r c la im s to  owe no add ition a l 
o ve rtim e  pay under the  s ta tu te  since 
he has a lre ad y  compensated th e  em ­
p loyee  a t "o v e rt im e " ra tes fo r  20 
h ou rs  o f th e  workw eek.

(b ) S uch  a d ivision o f th e  n o rm a l 8- 
h o u r w orkday in to  4 s tra ig h t time 
h ou rs  and 4 ove rtim e h ou rs  Is p u re ly  
fic titiou s . T h e  em p loyee Is n o t paid a t 
th e  ra te  o f  $5 an h o u r ana  the  a lleged 
o ve rtim e  ra te  o f $7.50 p e r h o u r  Is no t 
paid fo r  ove rtim e w ork . I t  is not 
geared e ith e r to  h ou rs  “ in excess o f 
th e  em p loyee ’s n o rm a l w o rk ing  hou rs 
o r  reg u la r w ork ing h o u rs "  (section 
7 (e ) (5 ) o r  f o r  w ork  "ou ts id e  o f the 
h ou rs  estab lished in good fa i th  * * * as 
the  basic, n o rm a l, o r  reg u la r w o rkday" 
(section  7 (e ) (7 ) )  and it c ann o t th e re ­
fo re  q u a lify  as an ove rtim e ra te . T h e

§  778.501
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reg u la r ra te  o f  pay o f  th e  em p loyee in 
th is s itu a tion  is $0.25 p e r h o u r and he 
is owed add ition a l ove rtim e  compensa­
tion , based on th is  ra te , fo r  a l l h ou rs  
In excess o f th e  app licab le  m axim um  
hou rs  standard . T h is  ru le  was se ttled  
by the  Sup rem e C o u rt  in the  case o f 
Walling v. Helmerich & Payne, 323 
U .S . 37, and its v a lid ity  has been reem ­
phasized by the d e fin it ion  o f th e  term  
" re g u la r  ra te ”  In section 7 (e ) o f  th e  
Act as amended.
(40 FR  7318. Jan. 23. 1981: 46 F R  33510. 
June 30. 1D011

P seudo -B onuses

H 778.502 Artificially labeling part o f the 
regular wages a ‘ 'bonus''.

(a ) T h e  te rm  "b on u s ”  is p ro p e r ly  ap ­
p lied to  a  sum  which is paid as an ad­
d ition  to  to ta l wages u sua liy  because 
o f  e x t ra  e f fo r t  o f  one k ind  o r  an o th e r, 
o r as a rew ard fo r  lo y a l service o r  as a 
g ift. T h e  term  Is im p rop e rly  app lied  i f  
it is used to  designate a  p o rtio n  o f reg ­
u la r wages which the  em p loyee is en ti­
tled to  receive und er h is  reg u la r wage 
con tract.

(b ) F o r  exam p le , i f  an em p loye r has 
agreed to  pay  an em p loyee $300 a 
week w ith ou t regard  to  the num ber o f  
hou rs  worked, the reg u la r ra te  o f pay 
o f th e  emp loyee is de term ined  each 
week by dividing th e  $300 sa la ry  by 
the num ber o f h ou rs  worked In the 
week. T h e  s itu a tion  is n o t a lte red  if  
the em p loye : continues to  pay the  em ­
p loyee , whose app licab le  m axim um  
hou rs  s tanda rd  is 40 hou rs , th e  same 
$300 each week bu t a rb it ra r i ly  b reaks 
the sum  down in to  wages fo r  the  f i r s t  
40 h ou rs  a t on h o u r ly  ra te  o f $4.80 an 
h ou r, overtim e com pensation a t $7.20 
per h o u r and lab e ls  th e  ba lance a 
"b onu s" (w h ich  w ill v a ry  from  week to 
week, becom ing sm a lle r as the h ou rs  
Increase and van ish ing e n tire ly  in any 
week In which the em p loyee works 55 
h ou rs  o r  m ore ). T h e  situ a tion  is in no 
way be tte red  i f  the em p loye r, stand ing  
by th e  logic o f  h is labe ls , proceeds to  
com pute and pay ove rtim e com pensa­
tion  due on  ih ls  “ b onus" by p ro ra tin g  
it back over the  h ou rs  o f  th e  w o rk ­
week. O ve rtim e com pensation  has s t i l l 
n o t been p ro p e r ly  computed fo r  th is 
em ployee a t h is reg u la r rate .

(c ) A n i l lu s t ra t io n  o f  how  th e  plan 
w orks ove r a 3-week pe riod  m ay serve 
to Illu s tra te  th is  p rin c ip le  m ore  c lear­
ly:

(1 )  In  the  f i r s t  week the  employee 
whose app licab le  m axim um  hours 
s tanda rd  is 40 hou rs , w orks 40 hours 
and receives $300. T h e  books show  he 
has received $192 (4 0  h o u rs x $ 4 .8 0  an 
h o u r ) as wages and $108 as bonus. No 
ove rtim e has been w orked so n o  over­
tim e com pensation Is due.

(2 ) In  the  second week he w orks 45 
h ou rs  and receives $300 . T h e  books 
show  he has received $192 fo r  th e  firs t 
40 h ou rs  and $30 (5  h o u rs x $ 7 .2 0  an 
h o u r ) fo r  the  5 h ou rs  ove r 40, o r  a 
to ta l o f  $228 as wages, and the  balance 
as a bonus o f $72. O ve rtim e compensa­
tion  is then  com puted by the em p loyer 
by divid ing $72 by 45 h ou rs  to  discover 
the  average h o u r ly  Increase resu lting  
fro m  the  bonus—$1.60 per h o u r—and 
h a lf  th ' ra te  is paid fo r  the 5 ove r­
tim e h ou rs—$4. T h is  is im p rope r. T he  
em ployee's reg u la r ra te  in  th is  week is 
$6.67 pe r h ou r. He is owed $316.85 not 
$304.

(3 ) In  th e  th ird  week the employee 
w orks 50 h o u rs  and is paid $300 . T h e  
books show  th a t th e  em ployee re ­
ceived $192 fo r  the f i r s t  40 h ou rs  and 
$72 (10  h o u r s x $7.20 p e r h o u r ) fo r  the 
10 h ou rs  o ve r 40, f o r  a  to ta l o f  $264 
and the ba lance as a  bonus o f $36. 
O ve rtim e pay due on  the "b on u s" is 
fo u nd  to  be $3.60. T h is  is Im p rope r. 
T h e  em p loyee ’s re g u la r ra te  in th is 
week is $6 and he Is owed $330, n o t 
$303.60.

(d ) S im ila r  schemes have been de­
v ised fo r  p iece-rate employees, T h e  
m ethod  Is th e  same. An em p loyee is 
assigned an a rb it ra ry  h o u r ly  ra te  (u su ­
a lly  the m in im um ) and it is agreed 
th a t h is stra igh t-tim e  and ove rtim e 
earn ings w ill be com puted on th is ra te  
bu t th a t i f  these earn ings do n o t 
am oun t to  the  sum  he would have 
earned had  h is ea rn ings been com pu t­
ed on a p iece-rate basis o f  " x "  cents 
p e r piece, he  w ill be paid th e  d i f fe r ­
ence as a  "b onu s ." T h e  sub te rfuge 
does n o t serve to  conceal th e  fa c t th a t  
th is  em p loyee is a c tu a lly  compensated 
on a  p iece-rate basis, th a t th e re  is no 
bonus and his reg u la r ra te  is the  quo ­
t ie n t o f  p iece-rate earn ings divided by 
h ou rs  w orked I Walling v. Younger-

man-Jleynolds Hardwood Company, 
&  826 U .S . 419).

(e ) T h e  genera l ru le  m ay be stated 
Ss that wherever the em p loyee is guaran- 
$  teed a fix ed  o r  d e te rm inab le  sum  as 
® his wages cncli week, n o  p a rt o f  th is 
«j sum is a tru e  bonus and the  ru le s  fo r  
t'v determ ining overtim e due on bonuses 
ft do not app ly .

[33 FR  980, Jan. 20, 1908; 33 FR  3172, Feb. 
& 20, 1988, as amended at 40 F R  7318. Jan. 23. 
% 19811
j> 9 778.503 Pseudo "percentage bonuses."
I  As exp la ined  in § 778.210 o f  th is
S part, a tru e  bonus based on a pe rcen t­

age o f to ta l wages—both  s tra ig h t time 
and overtim e wages—satis fies the  Act's 

'} overtim e requ irem ents , i f  it Is paid un- 
cond itiona lly . Such  a bonus increases 
both s tra ig h t tim e and ove rtim e  wages 
by the sam e percentage, and the reby 

:V Includes p rop e r ove rtim e compensa­
tion as an a rithm etic  fa c t . Som e bo­
nuses, however, a lth ou g h  expressed as 

; a percentage o f  bo th  s tra ig h t tim e and 
lj overtim e wages, a rc  in  fa c t a  sham . 

Such bonuses, lik e  the bonuses de­
scribed in § 778 .502 o f  th is p a rt, a re 
genera lly  separated ou t o f a fixed  
weekly wage and u su a lly  decrease in 
am ount in  d irec t p ro p o rt io n  to  in­
creases in the num ber o f hou rs  worked 
In a week in excess o f 40 . T h e  h o u r ly  
rate p u rp o rted ly  pa id under such a  
scheme is a rt i f ic ia lly  low , and the d if­
ference between th e  wages paid a t the 
h ou rly  ra te  and th e  fix ed  weekly com ­
pensation is labe led  a percentage o f 
wage "bonus ."

Eiamplc: An employer's wngc records 
show an hourly rate o f $5.62 per hour, and 
nn overtime rate o f one and onc-hnlf times 
that amount, or $8.43 per hour. In addition, 
the employer pays an alleged percentage of 
wage bonus on which no additional overtime 
compensation Is paid;

Wook 1—40 hours worked:40 hours at 35.62 per hour..,.........................  $224,80Porconlago of total earnings bonus at 33.45% of 5224.80___   75.20
Total  ...........................   .... 300 00

Wook 2 -4 3  hours vrorkod:
<0 lours ot $5.62 por hour................  ™3 hours «l $6.43 por hour—  ------ ----------

Subtotal  ................................  250.05

Pwcontogo ot total onrnings bonus ot 10 96% ol5250.00 .........       4001
Total....................................... ........ ...... 300 oo

Weok 3—40 hours workod:40 hours Ql 55.62 por hour ...... ...... . 224 800 hours nt $0.43 por hour    .........  67.44
Subtotal  ____________________  202.24Porconlago of lolnf earnings bonus at 2.66% of5202.24 ....... — ...............  7.70
Total.......................... ......... ........ ......  300 00

T ills employee Is In fact being paid no over­
time compensation nt nil. The records In 
fact reveal that the employer pnys exactly 
$300 per week, no matter how many hourr 
the employee works. The employee's regular rate Is $300 divided by the number o f hours 
worked in the particular week, and his over­time compensation due must be computed 
as shown in 5 778.114.
143 FR  7319. Jan. 23.19811

Subpart G— M isce llaneous
9 778.500 Vctcrnns’ subsistence allow ­

ances.
Subsistence a llow ances paid under 

Pub lic  Law  346 (c om m on ly  know n ns 
the  G .I . b i ll o f r ig h ts ) to  a ve te ran  em ­
p loyed In on -th e -job  tra in in g  p rog ram  
work m ay n o t be used to o ffs e t  the 
wages to which he is en tit le d  under 
the F a ir  L ab o r S tanda rd s Act. T h e  
subsistence a llow ances p rovided by 
Pub lic  Law 346 fo r  paym en t to  ve le r- 
ans a rc  n o t paid as com pensation  fo r  
services rendered co an em p loy e r n o r 
are they  In tended ns subsidy paym ents 
fo r  such em p loyer. In  o rd e r to  q u a lify  
as wages under e ith e r section 6 o r  sec­
tion 7 o f th e  Act, sum s paid to  an  em ­
p loyee m ust be paid by o r  on b e h a lf o f 
the em p loyer. S ince vete rans' subsist­
ence a llow ances a re  n o t so paid , th ey  
may n o t be used to  m ake up the  m in i­
mum  wage o r  ove rtim e  pay req u ire ­
m ents o f the Act n o r a rc  they  Included 
in  the  regu ln r ra te  o f  pay under sec­
tion  7.
9 778.G01 Special overtime provisions 

avnilablc fo r hospital and residential 
care establishments under section 7(j).

(a ) The statutory provision. Section 
7(J ) o f  the Act provides, fo r  h o sp ita l 
and res iden tia l care  e s tab lishm en t em ­
p loym en t, under p rescribed cond itions, 
an exem p tion  from  the  gene rn l re ­
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qu irem en t cl section 7 (a ) th a t o v e r­
tim e com pensation be computed on  a 
workweek basis. I t  pe rm its a 14-day 
period  to  be estab lished fo r  th e  p u r ­
pose o f com puting ove rtim e com pensa­
tion  by nn ag reem en t o r  und ers tand ­
ing between an em p loye r engaged in 
the  ope ra tion  o f a ho sp ita l o r  res iden ­
t ia l care estab lishm en t, and any o f h is 
em ployees em p loyed in connection 
the rew ith . T h e  exem p tion  p rov ided by 
section 7<j) applies:
If, pursuant to an agreement or understand­
ing arrived at between the employer and employee before performance of the work, a work period o f 14 consecutive days Is accept­ed In lieu of the workweek of 7 consecutive days for purposes of overtime computation 
nnd If, for his employment In excess o f (J hours in any workday and In excess o f 00 
hours In such 14-day period, the employee receives compensation at a rate not less 
than one and one-half times the regular rate at which he Is employed.

(b ) Conditions far application of ex­
emption. As cond itions fo r  use o f th e  
14-day period  In lieu  of the  w orkw eek 
in com puting overtim e, section 7 ( j )  re ­
qu ires, f l r r t ,  an ag reem ent o r  und e r­
stand ing between th e  em p loye r and 
th e  em p loyee b e fo re  p e rfo rm ance  o f 
the  w ork th a t  such period  is to  be 
used, and second, the  paym en t to  the  
em p loyee o f  ove rtim e com pensation a t 
a ra te  n o t less th an  one and o n e -h a lf 
tim es his rcgu ln r ra te  fo r  a l l h ou rs  
worked in excess o f  e igh t in any  w o rk ­
day  w ith in  such p e r . jd  and in excess 
o f 83 during the  pe riod  as a whole .

(c ) The agreement or understanding. 
T h e  agreem ent o r  understand ing  be­
tween the em p loye r and em p loyee to 
use the  14-day pe riod  fo r  com puting 
ove rtim e m ust be en tered  in to  b e fo re  
the  w ork to  which it  Is in tended to 
a pp ly  Is p e rfo rm ed . I t  m ay be a rrived  
a t d irec tly  w ith  the em ployee o r 
th rou g h  h is rep resen ta tive . I t  need 
n o t be in w riting , b u t i f  it is n o t, a spe­
c ia l record  concern ing It m ust be kep t 
as requ ired  by p a rt 516 o f th is  chap te r. 
T h e  14-day period  m ay begin a t any 
h o u r o f any  day o f  the  week; It need 
n o t commence a t th e  beginning o f  a 
c a lenda r day. I t  consists o f  14 consecu­
tive 24 -h ou r periods, a t the end o f 
which a new 14-day period  begins. T h e  
e lec tion  to  use th e  14-day pe riod  In 
lieu  o f the workweek m ust, like  se lec­
t io n  o f an em p loyee ’s workw eek

§  778.601

(§ 770 .105 ) be w ith the In ten t to use 
such period  pe rm anen tly  o r  fo r  a sub­
s tan tia l pe riod  o l time. Changes from 
such pe riod  to  the workweek and back 
again to  take  advantage o f  less oner­
ous ove rtim e pay liab ilit ie s  w ith re­
spect to  p a rtic u la r w ork  schedules 
under one system  th an  under the 
o th e r a re  r o t  perm issib le .

<d) Payment for overtime under the 
special provisions. If th e  pa rties have 
the necessary ag reem en t o r  under­
stand ing to  use the 14-day period, 
com pu ta tion  o f  ove rtim e pay on the 
workweek basis as provided in section 
7 (a ) Is n o t requ ired  so long  as the em­
p loyee receives overtim e compensation 
a t a  ra te  n o t less th an  one and one- 
h a lf  tim es h is regu la r ra te  o f pay " fo r 
his em p loym en t In excess o f  8 hou rs  In 
any w orkday and in excess o f 80 hours 
In such 14-day pe riod ." Such compen­
sation  is requ ired  fo r  a ll h ou rs  in such 
period  in excess o f e igh t In any work­
day o r  w orkdays th e re in  which are 
worked by the em ployee , w he the r or 
n o t m ore  th an  80 h ou rs  a re  worked In 
the period . T h e  fi r s t  w orkday in the 
period , fo r  purposes o f th is  com puta­
tion , begins a t the  same tim e as the
14-day pe riod  and ends 24 h ou rs la ter. 
Each o f th e  13 consecutive 2 4 -h ou r pe 
rlod s fo llow ing  c oas tltu te s  an addi­
tio n a l w orkday o f  th e  14-day period 
O vertim e com pensation a t the  pre 
scribed tim e and on c -h a lf rn te  is also 
requ ired  fo r  a l l h ou rs w orked In excess 
o f  80 In the  14-day period , w he the r or 
n o t any d a lly  ove rtim e is worked 
du ring  the f i r s t  80 hou rs . However, 
und er th e  p rovisions o f section 7 (h ) 
and 7 (e ) (5 ) '•f th e  Act, any  payments 
a t the prem i ,/n ra te  fo r  d a lly  overtim e 
h ou rs  w ith in  such period  m ay be cred­
ited tow ard  the  ove rtim e compensa­
tion  c’ ue fo r  ove rtim e hou rs  In excess 
o f  80.

(e ) Use of 14-day period in lieu of 
workweek. W he re  the  14-day pe riod  Is 
used as au th o rized  In section 7 ( j) ,  such 
pe riod  is used in lieu  o f th e  workweek 
in  com puting the  reg u la r ra te  o f pay 
o f em ployees to  whom  It app lies (I.e ., 
those o f th e  hosp ita l's  o r  res iden tia l 
care estab lishm ent's em p loyees with 
whom  the em p loye r has e lected to 
en te r In to  th e  necessary ag reem ent o r 
understand ing as exp la ined  in  p a ra ­
g raph  (c ) o f  th is sec tion ). W ith  th is

29 C FR  Ch . V  (7-1-93  Edition)

exception, the  com pu ta tion  o f th e  reg ­
u la r ra te  and th e  app lica tion  o f  s ta tu ­
tory exc lusions th e re from  is governed 
by the gene ra l p rin c ip le s  set fo r th  In 
this part 778.
133 FR  080, Jan. 20. 1908, ns amended nt 40 FR 7319. Jan. 23, 19E1; 40 FR  33510, June 
30, 1081]
9778.002 Special overtime proviflionfl

under Rection 7(b).
(a ) Daily and weekly overtime stand­

ards. T h e  gene ra l ove rtim e pay re ­
quirements o f th e  Act p rovide fo r  such 
pay o n ly  when th e  num ber o f  hou rs 
worked exceeds th e  s tanda rd  specified 
fo r  th e  workweek; n o  overtim e com ­
pensation on  a  d a lly  basis is requ ired . 
However, section 7 o f  th e  Act, in sub ­
section (b ), p rov ides ce rta in  p a rtia l e x ­
emptions from  the  gene ra l overtim e 
provisions, each o f  which is cond i­
tioned upon  th e  p aym en t to  the  em ­
ployee o f  ove rtim e com pensation a t  a 
rate n o t  less th an  one and o n e -h a lf 
tlrr.es h is  re g u la r ra te  o f pay fo r  h is 
hours w orked in  th e  workweek in 
excess o f  d a ily , as w e ll as week ly , 
standards specified In  the subsection. 
Under these p rovisions, when an em ­
ployee w orks In excess o f b o th  the  
da lly  and w eekly m axim um  hou rs  
standards in any w orkweek fo r  which 
such an exem p tion  Is c laim ed, he m ust 
be paid a t such ove rtim e ra te  fo r  a ll 
hou rs worked in the  workweek In 
excess o f  th e  app licab le  d a ily  m ax i­
mum o r  in  excess o f  th e  app licab le  
weekly m axim um , w h ichever num ber 
o f h ou rs  is g reate r. T hu s , i f  h is to ta l 
hou rs o f  w o rk  In  th e  w orkweek which 
arc in  excess o f th e  d a ily  m ax im um  
are 10, and  h is h ou rs  in  excess o f  th e  
weekly m ax im um  a re  8, overtim e com ­
pensation is requ ired  fo r  1C hou rs , n o t
8. (b ) Standards under section 7(b). 
The p a rt ia l exem p tions provided by 
section 7 (b ) app ly  to  an employee 
under the  cond itions specified In 
clause (1 ) , (2 ), o r  (3 ) o f  th e  subsection 
" I f  such em p loyee receives compensa­
tion fo r  em p loym en t in excess o f  12 
hou rs in  any V'orkday, o r fo r  em p loy ­
m ent In  excess o f  56 hou rs  In any 
workweek, as th e  case m ay be, a t o. 
;a te  n o t less th a n  one and on e -h a lf 
times the  re g u la r ra te  a t which he Is  » -111  ----

Wage and Hour Diviiion, Labor
em p loyee Is em p loyed under th e  o th e r 
cond itions specified fo r  an exem p tion  
under section 7 (b ) a t an h o u r ly  ra te  o f 
$5.20 and w orks the fo llow in g  sched­
u le ;

§  778 .603

Hours M T W T F S s Tot.
WocKOd.................. 14 0 10 15 12 0 0 GO

numuv< ui wtui mi.v — — -----, ,  ,wookfy. 12 (hours over 50).
S ince th e  w eek ly  ove rtim e h ou rs  a re  
g rea te r, th e  em ployee Is en tit led  to 
pay fo r  12 h ou rs  a t $7.80 an h o u r 
(l'A xS S^ O ), a  to ta l o f  $93.60 fo r  the  
ove rtim e  h ou rs , and to  p ay  a t h is regu ­
la r  ra te  fo r  the  rem a in ing  56 h ou rs  
(5G x$5 .2 0 ) tr. th e  am onu t o f $291.20 o r 
a to ta l o f  $384 .80 fo r  the  week, I f  the 
em p loyee had  n o t w orked th e  8 hou rs 
on  S a tu rd ay , h is to ta l h ou rs  worked In 
the week w ou ld  have been GO, o f which 
five were d a ily  ove rtim e hou rs , and 
th e re  w ould have been no w eek ly ove r­
tim e h ou rs  under the  section 7 (b ) 
s tandard . F o r  such a  schedu le the em ­
p loyee w ou ld  be en tit led  to  5 hou rs  o f 
o ve rtim e  pay a t tim e and on e -h a lf 
(5 x lV 2X $ 5 .2 0  = $39 ) p lu s the pay  a t his 
reg u la r ra te  fo r  the  rem ain ing 55 
h ou rs (5 5 x $ 5 .2 0 = $ 2 8 6 ), m aking a 
to ta l o f  $325 due h im  fo r  th e  week.
133 F R  986, Jan. 26, 1908, os amended at 34 FR  144, Jan. 4, 1909; 46 FR  7319, Jan. 23, 
1081]
8 778.G03 Special overtime provisions fo r 

certain employees receiving remedial 
education under flection 7(q).

Section  7(q> o f the  Act, enacted ns 
p a rt o f  th e  1989 Am endments, p ro ­
vides an  exem ption  from  th e  ove rtim e 
pay requ irem en ts fo r  tim e spent by 
certa in  employees who a rc  receiving 
rem ed ia l education T h e  exem ption  
p rov ided  by section 7 (q ), as Im p le ­
m ented by these regu la tion s, a llow s 
any em p loy e r to  requ ire  th a t an em ­
p loyee spend up  to  10 h ou rs  In the  ag­
gregate In any  workw eek in  rem ed ia l 
education  w ith ou t paym en t o f  o ve r­
tim e com pensation provided th a t the 
em p loyee lacks a h igh  schoo l d ip lom a 
o r  educa tiona l a tta inm en t a t the 
e igh th -g rade leve l; th e  rem ed ia l educa­
tion Is designed to p rovide rending and 
o th e r basic sk ills  a t an e ighth -g rade

6 0 8 6 0 9



le ve l o r  below , o r  to  fu l f i l l  th e  req u ire ­
m ents fo r  a h igh  schoo l d ip lom a o r 
G en e rn l Educa tion a l D eve lopm en t 
CGED ) ce rtifica te ; and th e  rem ed ia l 
education does n o t  Inc lude job -spec ific  
tra in ing . Em p loyees m ust be com pen­
sated a t th e ir reg u la r ra te  o f  pay  fo r  
th e  tim e spen t receiv ing such rem ed ia l 
education . T h e  em p loye r m ust m ain ­
ta in  a  reco rd  o f th e  h o u rs  th a t  an  em ­
p loyee  is engaged each w o rkday  and 
each workweek In receiv ing rem ed ia l 
education , and th e  com pensation  paid 
each pay pe riod  fo r  the  tim e so en ­
gaged, as described In 29 C F R  516.34. 
T h e  rem ed ia l education m ust be con ­
ducted du ring  d iscrete pe riods o f  tim e 
se t aside fo r  such a p rog ram , and, to  
the  m axim um  ex ten t p racticab le , 
awav from  th e  emp loyee's n o rm a l 
w o rk  s ta tion . An em p loy e r has the  
burden to  estab lish  com p liance  w ith 
a l l  app licab le  requ irem en ts o f  th is  spe­
c ia l ove rtim e p rov is ion  as se t fo r t h  In 
section 7 (q ) o f th e  Act and  In  th is  sec­
t io n  o f  the regu la tion s . Section  7 (q ) is 
so le ly  an  exem ption  fro m  th e  ove rtim e 
p rov is ions o f  section 7 (a ) o f  th e  Act. I t  
is n o t an exem p tion  from  th e  req u ire ­
m ents o f any o th e r law  th a t  regu la te s 
em p loym en t practices. Inc lud ing  the 
standards th a t a re  used to  se lec t in d i­
v idua ls fo r, em p loym en t. A n  em p loye r 
c rea ting  a  rem ed ia l education  p rog ram  
pu rsuan t to  section 7 (q ) sh ou ld  be 
m in d fu l n o t to  v io la te  o th e r app licab le  
requ irem ents . See, fo r  exam p le , t it le  
V I I  o f  th e  C iv il R ig h ts  A ct o f  1964, as 
amended. 42 U .S .C . 2000e ct seq:, Exec ­
utive O rd e r 11246, as am ended, 3 C F R  
p a rt 339 (1964 -1965  C om p ila t io n ), re­
printed in 42 U .S .C . 2000e no te ; the 
R eh ab ilita t io n  Act o f 1973, as am end­
ed, 29 U .S .C . 701 el seq.; and th e  U n i­
fo rm  G u ide lin es on Em p loyee  Se lec ­
t io n  P rocedu res pub lished a t 41 C F R  
p a rt  60-3 .
(58 FR 1101, Nov. 29. 1991]
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PART 7 7 9 — THE FAIR LABOR STAND- 
ARDS ACT AS APPLIED TO RETAIL- 
ERS OF G O ODS OR SERVICES

S u b p a r l  A — G o n o r a l

INTRODUCTORY
See.
779.0 Purpose o f Interpretative bulletin.779.1 General scope o l the Act.
779.2 Previous and new covcrnge.
779.3 Pay standards for employees subject 

to previous coverage of the Act.
779.4 Pay standards fo r newly covered em­ployment.
779.5 Matters discussed In tills part.
779.6 Mnttcrs discussed In other Interpre­tative bulletins.

INTERPRETATIONS OF THE LAW
779.7 Significance o f offic ia l Interpreta­tions.
779.8 Basle support for Interpretations.
779.9 Reliance on Interpretations.
779.10 Interpretations made, continued, and superseded by this part.

Some Basic Definitions
779.11 General statement.
779.12 Commerce.
770.13 Production.779.14 Goods.
779.15 Sale and resale,
779.16 State.
779.17 Wnge and wage payments to tipped employees.
779.18 Regular rate.
779.19 Employer, employee, and employ.
779.20 Person.
779.21 Enterprise.
779.22 Enterprise engaged In commerce or 

In the production o f goods fo r com­merce.
779.23 Establishment.
779.24 Reta il or service establishment.
S u b p a r l  B— E m p lo y m e n t  t o  W h i c h  t h e  A d  M a y  

A p p l y :  B a i l c  P r in c ip le s  a n d  I n d iv id u a l  
C o v e r a g e

General Principles
779.100 Basle coverage In general.
778.101 Guiding principles for applying 

coverage and exemption provisions.
770.102 Scope of this subpart.
Employees Engaged in Commerce or in the 

Production op Goods for Commerce
779.103 Employees "engaged In com­merce.”
779.104 Employees "engaged in the produc­

tion o f goods fo r commerce.”
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Bee.779.106 Employees engnged In activities “ closely related" and "directly essential" to the production of goods fo r com­
merce.779.106 Employees employed by an Inde­
pendent employer.

779.107 Goods defined.779.108 Goods produced fo r commerce.779.109 Amount o f activities which consti­tute engaging In commerce o r In the 
production o f goods fo r commerce.

779.110 Employees In retailing whose ac­
tivities may bring them under the Act.

779.111 Buyers and their assistants.
779.112 Office employees.779.113 Warehouse and stock room em­

ployees.77'j.' 14 Trnnspoi latlon employees.
779.115 Watchmen and guards.779.116 Custodial and maintenance em­

ployees.779.117 Salesmen and sales clerks.779.118 Employees providing central serv­
ices for multi-unit organizations.

779.1 ID Exempt occupations.
Subporl C—Employment to Which the Act May 

Apply; Entsrprlm Coverage
Enterprise; the Business Up

779.200 Coverage expanded by 1961 and 
1906 amendments.779.201 The place of the term "enterprise" 
In the Act.779.202 Basle concepts o f definition,779.203 Distinction between "enterprise," 
"establishment," and "employer."770.204 Common types of "enterprise."

Related Activities
779.205 Enterprise must consist o f "related 

nctlvltles."770.200 What are "related activities."
779.207 Related activities in retail oper­

ations.779.208 Auxiliary activities which are "re­
lated activities."779.209 Vertical activities which are "re la t­
ed activities."779.210 O ther activities which may be part 
o l the enterprise.770.211 Status of activities which are not 
"related."

Common Business Purpose
779.212 Enterprise must consist o f reJnted nctlvltles performed fo r a “ common 

business purpose."779.213 What Is a common business pur­
pose.779.214 "Business" purpose.

Unified Operation or Common Control
779.215 General scope of terms.

779.216 Statutory construction o f the 
terms.

779.217 "Unified operation" defined.
779.218 Methods to accomplish "unified 

opcrntlon.”
779.219 Unified operation mny be achieved without common control or common 

ownership.779.220 Unified operation mny exist, as to 
separately owned o r controlled activities 
which arc related.

779.221 "Common control" defined.
779.222 Ownership os factor.
770.223 Control where ownership vested In 

Individual or single organization.
779.224 Common control In other coses.
Leased D epartments, Franchise and Other 

B usiness Arrangements
779.225 Leased departments.
779.226 Exception fo r an Independently 

owned rctnll or service establishment under certain franchise and other ar­
rangements.

779.227 Conditions which must be met for 
exception.

779.228 Types of nrrnngements contem­
plated by exception.

779.229 O ther arrangements.
779.230 Franchise and other arrangements,
779.231 Franchise arrangements which do 

not create a larger enterprise.
779.232 Franchise o r other arrangements which create a larger enterprise.
779.233 Independent contractors perform­

ing work " fo r" an enterprise.
779.234 Establishments whose only regular 

employees are the owner o r members of 
his Immediate family.

779.235 Other "enterprises."
Covered Enterprises

779.236 In general.
779.237 Enterprise engaged In commerce or 

In the production o f goods fo r com­
merce.

779.238 Engagement In described activities 
determined on annual basis.

779.239 Meaning o f "engaged in commerce 
or In the production of goods for com 
merce."

Employees Handling. S elling, or Other­
w ise W orking on Goods That Have B een Moved I n on P roduced for Com­
merce by Any Person

779.240 Employees "handling * • * or oth­
erwise working on goods."

779.241 Selling.779.242 Goods that "have been moved In" 
commerce.

779.243 Goods that have been "produced 
fo r commerce by any person."
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Re: HB 459 and HB 489

MAR 3 1 IM4
March 28 , 1994

House State Affairs Committee 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99801-1182

Dear Committee Members:

We are Jim and Sharon Stewart, husband and wife. We were the winning party in Bobich v. 
Stewart. We understand HB 459, if  passed, will change key provisions o f the Alaska Wage and 
Hour Act. Those specific sections are what allowed us to sue Mr. Bobich in the first place, and 
also allowed us to get back some of what we had been cheated out of. Even worse, HB 489 
would repeal the Act altogether. Therefore, it is our hope that you will kill these bills in the 
interests of your non-union constituents.

We worked at the Dimond Mini Storage for Mr. Bobich. We took the job for $1500 per month 
between the two o f us. However, Mr. Bobich had also promised, as part of our "compensation 
package": finder’s fees for customer referrals to Mover’s World (also a Bobich enterprise), cash 
bonuses for high occupancy ai the storage facility, and an apartment (to be constructed) inside 
the storage compound.

Other than the substandard wage, we received none of the other "compensations" - we didn’t 
even get overtime pay as required by law. Although we asked him many times about when we 
could expect some o f the items, he continually changed his story. He conveniently forgot items, 
"disagreed" with our recollection of how full Dimond had to be before we got the occupancy 
bonus, blamed it on his accountant, etc. The truth was apparent early on - he had no intention 
o f paying us more than $750 per month each for 80+  hours of work per week.

In addition, as time went on, he heaped more and more duties on us. We were expected to do 
piecework at other properties owned by Alaskan Real Estate, Bobich’s company. This included 
maintenance and janitorial at several residential properties, all without additional compensation. 
We were even expected to pay for contractors and materials out of our own pockets, and we 
usually had to persistently badger Bobich for reimbursement.


