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S1 9. Propose a statutory or regulatory change to make marketing of heavy fuels
(heavy bunker oil) more economically competitive by eliminating or reducing the
taxes. Statutory reference AS 43.40.1 - May be possible to do by
regulation.

Due to the excessive tax on heavyfuels if used instate (S2.J0), heavyfuels have
no instate sales/useage. In 1970-72, heavy hunkerfuel was sold, to a small market, for
use instate, by such firms as Sealand 1In 1972, the present tax was placed on thisfuel
All sales then ceased, and have remained non-existentsince that date. Currently, there is
the potential for a market of these fuels in Alaska, if the price of the fuel can be
competetive with prices in Canada (currentfuel source). The initial potential isfor
annual sales of S7,000,000, and employmentfor 7-10 Alaskans. Refineries instate do
produce the heavy bunkerfuel, and then it sell as an exportedproduct.

MINING

S1 10. Change the valid timeframe of an Exploration and Reclamation permit from
one year to five years (DNR). 11 AAC 97.300

Currently permits are only goodfor one year, and require considerable effort and
expense in preparation. Exploration and reclamation themselves are likely to span
several years. Requiring firms to file anew each year is an unnecessary additional
expense bothfor the business enterprise and the State, which does not contribute to either
the applicant or ADNR.

If ADMR is seeking updated information on changes, then alter the regulations
to require notification of any changes when and if changes occur from those in the
original approved permit.

SI 11. Add a phrase to 18 AAC 80.020 so that it reads: "Toxic and Other
Deleterious Organic and Inorganic Substances -Substances shall not exceed Alaska
Drinking Water Standards (18 AAC 80) or EPA Quality Criteria for Water as
applicable to substances and use. Le.. ifthe water is not used as a public water svstem,
18 AAC 80.020 Source Protection is not the avvlicable use.”

This is recommended in order to get away from effective treated water at the
source. As a result, "raw water"” prior to treatment would not have to meet the same
standards as water taken and treatedfor public consumption.
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HollandAcnericalLine
W festours Inc.

Mr.James SBUPNS To fax : (907) 561 -6500
Petto Marine Serv:es

3 111'C8StreetSuite 500

Anchorage AK. S9503

Seattle February 161994

Dear Mr. Sums

ltwas a pleasure meeting you Wednesday forwhat turned out to"be a very
interesting discussion. You Informed nrrthat you are currently working

with others In tha Marine Industry to he- e legislation introduced that would

reduce the current tax on mainia fuel inAlaska from 5 cents psr gallon to 1 cant
Ifsuccesful, thiswould Immediate reduce the price for Intermediate Bunker fuel with
approximately S 10.00 per Metric Ton and thiswould allow Seward and other
Alaskan ports to offer shipowners an addfional or altermative bunkerchoics on

the U.S. West Co and Britsh Columbia.

ItTS W|Sth this oséq[ls)flity?n mind, that| express my appr_eciatio? and slgpport folryour

continued efforts in this matter, which in my opinion wil ﬁ]reaty benefitnot only
the Marine industry butincreasingly so, the people and the state ofAlaska.

Very trulyyours

Captain Willem A_.KOOPMAN
Director Maine OperationsWSC
HOLLAND-AMEBJCA UNE-WESTOURS Inc.

C.C. D.Qrausz

200 Elliott Avenue Wt « Seattle, WA 98119 « 106 « 251>3525 « F»« 206 * 2S|-f 110

LETTEE<, OF SOPPO<2Z\



February 18,1994
L94057aa

VIA FAX:  907-561-6500

Petro Marine Services
Attn: James S. Bums
Anchorage, .Alaska

Dear Mr. 3ums:

We operate the MS CROWN DYNASTY whose summer itinerary has her saiiing from
Vancouver throughout Alaska.

While researching available bunkering pons, we understand the Alaska Marine Tax of
five-cents per gallon is currently in effect. We understand Petro Marine Services is
leading the way to have the tax reduced from b cents to 1 cent; we would like to lend our
support to this effort and advise that such a reduction would piay a key role in our
decision to bunker in Alaska rather than relying solely on, Vancouver as the primary
bunker station.

Thank you for including our formal letter of support in this reduction effort's dossier.'

Sincerely,
rl ] y

a

CaptaiV Jorg Walczak
Director, Marine Operations

JW:aa

cc: P. Grant, Sr. VP Operations
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REGENCY CRUISES

March 1, 1394

Mr. James S. Bums
PETRO MARINE SERVICES
3111 "C" Street

Suite 500

Anchorage, AK 99503

Dear Mr. Burns:

As 1 indicated during our meeting last month, Regency will
deploy two vessels in Alaska during the summer of 94 and 1
an. please to tell you we will add a third ship in 1995.

While at present, bunkering takes place iIn Vancouver every
two weeks, we are very much interested in your prooosal to
bunker In Seward.

However we must tell you that iIn order to stay canroetitive
with Vancouver®s price, serious consideration "must be
given to reduce the current ™"motor fuel tax* to a more
realistic figure.

To give you an indication of our bunkering needs, on an
average the Regent Sea bunkers 450 M/T of IPO 180 and 150
M/T of MDQ, the Regent Star 45Q H/T of IFO 100 and 130 M/T
of MDO every two weeks.

We look forward to doing business with you hopefullv in
the very near future.

Sincerely.
REGENCY CRUISES

Andrew K. Horton
Manager - Port Operations

AKH/GG
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KENTDAWSON COMPANY

P.O. Box 20790
Juneau, Alaska 99802
Phone: (907)463-2533

March 16, 1994 FAX: (907)463-3922

The Honorable Al Vezey

Chair, House State Affairs
Commi ttee

State Capi tol

Juneau, Alaska 99801-1182

Dear Mr. Chairman:

On behalt of Princess Cruises and Princess Tours | have been asked
to convey the following--quoting from a February 28, 1994, letter
to Mr. Jim Burns of Petro Marine, and signed by Stephen A. Nielsen
of Princess Cruises, which 1 have attached:

"Princess Cruises operates 6 cruise vessels 1iIn the Alaska cruise
trade from June through September each year. Five of these vessels
are based iIn Vancouver and one iIn San Francisco. Of the 5
Vancouver based vessels, 3 operate 7 day cruises across the Gulf of
Alaska between Vancouver and Seward and 2 operate 7 day cruises
round trip from Vancouver through the inside passage of Alaska.
Alaska ports of call include Ketchikan, Juneau, Skagway, Sitka and
Seward.

"We purchase the fuel oil for our ships based upon quality and
price. Fuel oil purchased 1iIn Vancouver 1is essentially the same
quality as that available iIn San Francisco, Seattle and Seward.
The price differential, due to the Alaska state motor fuel tax Iis,
however significant. The tax of $0.05 per gallon, which Iis
approximately equal to $13.65 per ton, makes it prohibitive to
purchase more that the minimum required iIn Seward to return to

Vancouver . Our total requirements for the 1994 Alaska cruises
season will be approximately 57,855 tons (15,680,000 gallons) for
the 6 vessels. Of this amount we anticipate purchasing

approximately 9,450 tons (2,561,000 gallons) in Seward.
"We strongly support the proposal to reduce the Alaska state motor
fuel tax to $0.01 per gallon. This would make the cost of fuel oil

in Alaska competitive with that in Vancouver. This would encourage
greater purchase of fuel oil in Alaska."

In addition, 1 have been authorized to say that Princess will

Ojyccs locatednt 311 North Franklin Street



The Honorable Al Vezey - 2 - March 16, 1994

purchase at least one third (1/3) of our fuel requirements for the
ships calling at Seward i1f the price and quality are competitive
with Vancouver, B.C. We can only say this for the Seward ships as
Seward 1is the only Alaska port with bunkering facilities.

Sincelrely,

Dawson

At tachment



Pr'incess Cruises

February 28, 1994
Ref: SAN/cjt *1612

Mr. Jim Burns

Petro .Marine

3111 C Suite 500
Anchorage, Alaska *950~>

Dear Jirr.,

Princess Cruises operates 6 cruise vessels in the Alaska cruise trade from
June through September each year. Five of these wvessels are based m
Vancouver and one in San Francisco. Of the 5 Vancouver baaed vessels, 3
operate 7 day cruises across the Gulf of Alaska between Vancouver ar.b Seward
and 2 operate 7 day cruises round trip from Vancouver through the inside
passage of Alaska. That San Francisco based vessel operates 10 day round
trip cruises to the inside passage of Alaska. Alaska ports of call include
Ketchikan, Juneau, Skagway, Sitka and Seward.

We purchase the fuel oil for our ships based upon quality and price. Fuel
oil purchased in Vancouver is essentially the same quality as that available
in San Francisco, Seattle and Seward. The price differential, due to the
Alaska state motor fuel tax la, however significant. The tax of $0.C5 per

gallon, which in approximately equal to $13.65 per ton, makes it prohibitive
to purchase rr»ore than the minimum required in Seward to return to Vancouver.
Our total requ iremetrea for the 1994 Alaska <cruises season will Dbe
approximately $7,855 tons (15,680,000 gallons) for the $ vessels. Cf this
amount we anticipate purchasing approximately 9,460 tons (2,561,000 gallons)
in Seward.

We strongly support the proposal to reduce the Alaska state motor fuel tax

to $0.01 per gallon. This would make the cost of fuel oil in Alaska
competitive with that in Vancouver. This would encourage greater purchase
of fuel oil in Alaska.

Vary truly yours,

Stephen A. Nielsen

Sunti* \in*4
Hfiaitrstrrf

Tt TesI?



MAR16-94 WD IH 35

Sponsored by: ]Jone>

Cm OF SEWARD, ALASKA
RESOLUTION NO. %43V

A RESOLUTION OF THE Cm COUNCIL OF THE CITY
OF SEWARD, ALASKA, SUPPORTING SB 327, ESTABLISHING
A DIFFERENT TAX LEVY ON RESIDUAL FUEL OIL
USED IN AND ON WATERCRAFT

WHEREAS, residual fuel oil currently produced b\ Tesoro Alaska north or kenai
is sold as an export product due to the excessive tax on heaiT fuels; and

WHEREAS, there is the potential for amarket of these fuels in Alaska if the price
of the fuel can he competitive with price* in Canada; and

WHEREAS, ninety cruise ships will visit the Port of Seward during the summer
of 109%; and

WHEREAS, these cruise ships are currently purchasing their fuel oil in Canada
and have indicated a desire to purchase fuel in .Alaska; and

WHEREAS, tlie initial potential is forannual sales of $7,000,000 and employment
for seven to ten Alaskans;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY’
OF SEWARD, ALASKA, that:

Section 1. The Seward City Council strongly urges the passage of SB 327, thereby
reducing the tax on residual fuel oil used inand on watercraft of all descriptions to one

cent per gallon.

Section 2, Copies of this resolutionshall be sent to Governor Walter L Hicke),
Senator Su/.anne Little and Representative tary Davis.

Section 3. This resolution shall take.’ffect immediately upon its adoption.

PASSED AND APPROVED by the dry Council of the city of Seward, Alaska, this
14th day of March, 1994.

THE CITY' OF SEWARD, ALASKA
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DRAFT - RESOLUTION 94-01

A RESOLUTION OF THE GREATER KENAI CHAMBER OF COMMERCE
BOARD OF DIRECTORS URGING PASSAGE OF HB453/SB327 RELATING TO
BUNKER FUEL TAX

WHEREAS, there is a substantial demand for bunker fuel by the numerous cruise ships
that call on Alaska ports and,

WHEREAS, the operators of these cruise ships purchase bunker fuel at the port where
they purchase at the most favorable price and,

WHEREAS, the State of Alaska Marine Fuels Tax of S.05 per gallon prevents Alaska fuel
suppliers from being competitive in the bunker fuel market with ports on the U.S. West
Coast and British Columbia and,

WHEREAS, this proposed legislation is not expected to reduce State revenues, but rather,
appears likely to generate increased revenues to the State due to expected increase in
volume of bunker fuel sales at Alaska ports and,

WHEREAS, these increased sales of bunker fuel could potentially create as many as
twelve(l2) _ne\v seasonal jobs; generate a significant increase in business for the
transportation support industries; generate additional local sales and property taxes; and
further support the rapidly expanding tourism business on the Kenai Peninsula and,

WHEREAS, at this time, tourism is the fastest growing industry in the State of Alaska.

NOW, THEREFORE, BE IT RESOLVED BY THE GREATER KENAI
CHAMBER OF COMMERCE BOARD OF DIRECTORS THAT WE
RESPECTFULLY URGE PASSAGE OF HB453/SB327 BY THE ALASKA STATE
LEGISLATURE.

PASSED BY THE GREATER KENAI CHAMBER OF COMMERCE BO.ARD OF DIRECTORS
THIS DAY OF ,1994,

Valerie Edmundson, President
Kenai Chamber of Commerce
Board of Directors

ATTEST:
Laura R. Measles
Executive Director

A3
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Date Referred: February 23, 1994 FURTHER REFERRALS: Judiciary

Date of Committee Action: 3 "|Q 3 =

The STATE AFFAIRS Committee considered: HB 459

HOUSE BILL NO. 459 DAMAGES & ATTY FEES FOR UNPAID WAGES

"An Act relating to liquidated damages and attorney fees for minimum wage and overtime compensadon
claims.”

RECOMMENDATIONS: : | ] the same title
be replaced with £5HI13 3 C ) 1 Janew title

J have attached amendments(s)

] do pass

| do not pass

j/f no recommendations
] individual recommendauons

] additional referral to the__ Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(S):  (pepy APPROVES PREVIOUS: Cpliio)
[ J fiscal impact [ ] fiscal note(s)

| | zero fiscal note 1 zero fiscal note(s) JAMs |



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 459
194 LFGISLATIN\E SESSION

Revision Date: March 7. 1994 Department Affected: Department of Law
Title: Jiquidated damages and attorney fees for BRU: Leoal Services
minimum wage and overtime compensation claims." Component: Operations

Sponsor: House ' %nr and Commerce Committee
Requestor: Hou~~ Affairs Committee COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:

1002 Federal
1003 GF Match
1004 GF

1005 GF/Program
1006 GF/MHTIA

OTHER - IAR -0- -0- -0- -0- -0- -0-
TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0O-

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

Prepared by: Richard I. Peoues. Director Phone: 465-3672
Division: Administrative”*Services Diwfsion Date: March 7. 1994

Approved by Commissioner: Bruce M. BotelhofjAttornev General
Agency: Department of Law Date: March 7. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/93 Page 1 of



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 459
199" LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends the Alaska Wage and Hour Act to provide in an action to recover unpaid minimum wages, unpaid
-'vertime compensation, or liquidated damages, that if the employer shows to the satisfaction of the court that the act or
omission giving rise to the action was made in good faith and that the employer had reasonable grounds for believing that
the act or omission was not in violation of the state's minimum wage and overtime laws, the court may decline to award
liquidated damages or may award an amount of liquidates damages less than the amount set out in AS 23.10.110(a).

The bill further provides that an employee is not entitled to liguidated damages if, as part of a written settlement
agreement with the employer, the employee expressly waives the employee's right to receive liquidated damages. The
bill also provides that the commissioner of labor may supervise the payment of unpaid minimum wages or unpaid overtime
compensation owing to an employee. Payment in full in accordance with an agreement by an employee to settle a claim
for unpaid minimum wages, unpaid overtime compensation, or liquidated damages would constitute a waiver of any right
the employee may have under AS 23.10.110(a) to unpaid minimum wages, unpaid overtime compensation, or liguidated
damages. Finally, the bill provides that, in addition to a judgment awarded to the prevailing party in a wage claim or
overtime action, the court shall allow costs of the action and reasonable attorney fees to be determined according to court
rule.

These provisions mark a departure from the way wage claims are handled in Alaska. First, current law provides
that an employer who violates the state's minimum wage and overtime laws is liable for the unpaid wages and overtime,
and the employer is liable for liquidated damages in an amount equal to the amount of unpaid minimum wages and unpaid
overtime compensation. The bill has the effect of relieving employers who violate minimum wage and overtime laws from
liguidated damages liability and, in the alternative, allowing employers and employees to compromise the amounts owed
to employees.

Second, employees are allowed to assign unpaid wage claims to the commissioner of labor under existing AS
23.10.110(b), which permits the commissioner of labor to bring the claims on behalf of employees. In practice, however,
substantial wage claims are brought by private counsel, and the commissioner of labor's intervention is usually reserved
for small individual wage claims and for claims involving precedential value that have broad impact on the state's
workforce. Consequently, the provision allowing costs and fees for prevailing parties, where current laws provide costs
and fees only for prevailing plaintiffs, and the provision allowing for the compromise of claims, will probably result in far
fewer claims being handled by the private bar. The bill appears to contemplate this result because it provides that payment
in full of a written agreement between an employer and an employee to settle a claim constitutes a waiver of any right
the employee may have to unpaid minimum wages, unpaid overtime compensation, or liquidated damages under AS
23.10.110(a). Under these latter circumstances, it is unlikely that an employee would be represented by legal counsel,
although in most cases an employer would probably be represented. State oversight of settlement compromises is not
included in the bill. Claims brought under Federal law require the oversight of the Secretary of Labor or the court to
supervise any compromise of liquidated damages.

As a consequence, employees would have the options of accepting settlement offers, attempting to bring a claim
in court through private counsel, pursuing a claim under federal wage and hour law, or assigning the claim to the
commissioner of labor for state action. In this latter event, the Department of Law would present the claim on behalf of
tne commissioner. Because the majority of substantial wage claims are now handled by the private bar, we cannot
determine what increase in our caseload might occur if the bill discourages the private bar from handling wage and hour
claims. However, we expect that there will be pressure, for the department to handle more claims. The Department of
Law would seek to transfer any additional cost to the Department of Labor as a reimbursable expense.

Page 2 of 2



217 Second Street, Suite 201

a LM S K A

Juneau, Alaska 99801
(907) 586-2323 *STA’

FAX (907) 4635515 CHAMBER

OF COMMERCE

Alaska State Chamber cf Commerce
HOUSE BILL NO. 459

"Damages & Attorney Fees for Unpaid Wages"

On behalf of the Alaska State Chamber of Commerce, we wish to go on
record in support of House Bill 459, which relates to liquidated damages and
attorneys fees for minimum wage and overtime compensation claims.

As the law stands now currently, an employer who is in violation of the state’s
minimum wage or overtime compensation laws, is automatically liable for
liquidated damages, regardless of the circumstances.

The goal of House Bill 459 is to change the state standards regarding the
awarding of liquidated damages to be in compliance with federal standards.
This results in a more equitable situation for both parties, there is still
protection for the employee, and flexibility is offered to the employer who
makes a mistake in good faith, providing they meet the burden of proof.

In summary, the Alaska State Chamber of Commerce supports passage of
House Bill 459 which would allow fairness to both employee and employer.



HOUSE COMMITTEE REPORT

Bhte Referred: February 9, 1994 FURTHER REFERRALS: Sete Afir
Date of Committee Action® [ 4/ B
The LABOR AND COMMERCE Committee consicered: HE 459
HOUSE BILL NO. 459 DAMAGES & ATTY FEES FOR UNPAID WAGES

|An Act relating to liquidated damages and attorney fees for minimum wage and overtime compensation
claims.”

RECOMMENDATIONS:; | &the same title
e replaced with | 1a new title

[ Jhave attached amendments(s)

do pass

donotpass

| | no recommendations

O/ individual recommendations

| | aaditional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

| ] fiscal impact [ ] fiscal note(s)
P zero fiscal note /- [ ] zero fiscal note(s)

(DepVDne)
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Kenneth W. Legacki .R C.
attorney at law
*28.*G* STREET, SUITE 700
ANCHORAGE, ALASKA 90601
(907) BSO-C42E « FA* 270-AQAQ

MBMCBMnaM
TO : MEMBERS OP THE HOUSE STATEAFFAIRSCOMMITTEE
FROM : KENNETH W. LEGACKI, ESQ.
DATE ; MARCH 9, 1094
RE ; HOUSE BILL NO. 459 - A BILL TOCHANGE THE ALASKA

WAGE AND HOUR ACT

You as a legislature must ask how does this Bills
(1) protect the health and well-being of Alaskan employees;
(@ protect complying, scrupulous, and honest employers;
@) relieve unemployment;

(4) induce.work sharing or create jobs.

My name is Ken Legacki and I am an attorney in Anchorage
who primarily represents employees in wage and hour lawsuits. My
practice has expanded in this area within the last few years,
because of the dramatic increase in wage and hour complaints
employees have against employers. For example, 1 represented the
employees in a relatively recent Alaska Supreme Court case which
defined the remedies for employees when employers violate the Wage
and Hour Act. £8e Boblch v, Stewart. 843 P.2d 1232 (Alaska 1992) .

It has been my experience that we need to keep the Alaska
Wage and Hour Act as it presently stands. The changes to the Act
that have been proposed by this Bill run contrary to the purpose
and policy of the Wagt, and Hour Act. it is 1iImperative that
employees and complying employers be well-protected from
unscrupulous and overreaching employers, and that honest employers
not be penalized for obeying the law.

Our Wage and Hour Act is no accident. When Alaska became
a state iIn 1959, the requirements of the federal Act were well-
known, yet employers refused to comply with its mandates. Outside



Memorandum re: HB 459
Page 2

employers, believing they could exploit Alaska workers, refused to

comply with the federal mandates. The compelling policy reasons
for the Act authorizing mandatory liquidated damages have not
changed since Alaska became a state. It is needed now more than
before.

Alaska -law is based-on-the federal wage and hour Act,
McGinnis v. Stevens 543 P.2d 1221 (Alaska 1975). To interpret our
Act, we must loci; to federal law. However, when state remedies are
more favorable to employees, those state remedies should apply

Webster v. Bechtel. 1Inc.. 621 P.2d 890 (Alaska 1980). The
employment relationship is a local concern. Webster v. Bechtel.
id. at 898.

The legislature must remember the purpose and policy of
the Wage and Hour Act, and must ask itself how the changes to this
Bill will facilitate that purpose and policy.

PROTECT BQNEBT ANL> COMPLYING EMPLOYERS

One of the purposes of the Wage and Hour Aot is to
protect honest, complying employers from unfair competition. An
employer who does not properly pay overtime obtains an economic
advantage by capitalizing on employee compensation unlawfully
withheld. Hodgson v. Wheaton Glass Co.. 446 F.2d 527, 533 (3rd
Cir. 1971)7 Martin v. Tango’s Restaurant. 969 F.2d 1319, 1324 (1st
Cir. 1992) 7 Hansen v, United states. 340 F.2d 142 (8th cir. 1965).

If an employer avoids paying employees earned overtime,
all good, honest employers who obey the law pay the price and
commerce suffers, one of the purposes of liquidated damages is to
protect complying" employers who follow the Act®"s mandates.

THX8 BILL ENCOURAGES EMPLOYERS
TQ-CiRC.raygNT .THB.WRGE AND HOUR ACT

This proposed Bill is against the public policy because
it will encourage employers to attempt to circumvent the law and to
avoid paying employees all the overtime that is due to them. As
the United States Supreme Court stated in Brooklyn Savinas Bank v.
PINeil, 324 U.S. 697 (1945), the nonpayment of overtime nullifies
the purpose of the wage and hour Act. The purpose of the Act is to
create employment, protect the health and well-being of employees,

and protect complying employers. Janes v. OtiB Engineering
CPEP.«., 757 P.2d 50, 53 (Alaska 1989). How does this Bill help
increase employment? It doesn"t. This Bill gives employers an

incentive not to comply with the Act because it now becomes a
""gamble” or a "calculated risk"™ for the employer not to ensure it
is complying with the Wage and Hour Act. if the employer does get
caught, the penalty won"t be that great. It will be a business
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Memorandum re: h"B 459
Page 3

decision not to pay overtime. The employer can "gamble" 1in not
getting caught.

EBJYATB afimBHBHS

Either the Department of Labor or the court system must
oversee and make sure that there is no overreaching by an employer
in the settlement process. As the federal courts have stated, when
an employee brings a lawsuit for wage and hour violations, he does
not bring it for" himself, but for every working person in the
Btate. As was stated in Greenberg v, Arsenal Bide. Corp.,. 50 F.
Supp. 700, 702 (S.D.N.Y. 1943), an employee enforces a public and
not a private right. The legislature has to stand up for nonunion
labor in embodying the Act in “~rder to increase substandard pay,
discourage overtime work, relieve unemployment and induce work
sharing. SEggnbjgr.g.- Arsenal Bide. Corp., 50 F. Sup. 700
(S.D.N.Y. 1943), citing Overnight Motor Transo,, Inc. v, Missel.
316 U.S. 572, 577-578. As the Overnight Motor Transp. case states,
the parties cannot by private agreement circumvent the public
policy expressed in the Act. The provision in HB 459 that allows
"private settlements”™ encourages employers to '"gamble or take a
calculated business risk™ not to get caught. And if they do get
caught, they will try to "buy out™ of the claim cheaply, thereby
punishing those employers who follow the law.

In essence, the private settlement provision violates the
federal provisions of the Act and may be void. See Webster v.
Bechtel, Inc.. id. at 902.

Federal law requires that an employee who successfully
brings suit have his attorney feea paid by the noncomplying
employer. Bonnette y,. California. Health & Welfare. 704 F.2d 1465
(9th Cir. 1983). The purpose of this provision is because the
employee is enforcing "a public right" and not a private one.
Greenberg v. Arsenal Bldg. Corp.. 50 F. Supp. 700 (S.D.N.Y. 1943).
The attorney representing the employee is acting as a private
attorney general protecting not only the party to the lawsuit, but
also employers who comply with the law, to ensure that those
employers who don"t comply are prosecuted. IfT there 1is no
incentive to prosecute, the law will not be followed. Under the
proposed modifications to the Act, the employer would gain a
benefit iIf it didn"t have to pay attorney fees because it would not
be cost effective to prosecute an action for an employee and
complying employers.

The attorney fees provision in this Bill is in conflict
with federal law ana be void. Webster, id. at 900.
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Memorandum re: HB 459
Page 4

COBT SAVINGS TO THB STATS YRPAStTHY

“"Privatization™ of the prosecution of wage and hour
claims save3 the state money. The state would not have to hire
more Department of Labor investigators or attorneys to prosecute
these cases.

CONCLUSION

The provisions 1in this Bill are contrary to well-
established federal and state law.. It is not in the best interests
of Alaska workers, honest men and women who are seeking help from
their legislators to improve their conditions in life, to have this
law changed to their detriment. Ironically, bills are now being
introduced into the House and Senate to force people previously on
public assistance to go to work. However, this Bill would strip
the protections needed by these people. The people who most need
this law are the people who least understand the law: the lower,
hourly wage employees who lack the sophistication to understand
exactly what the law means and how the law protects them. It is
because history has proven there are unscrupulous employers that
past legisleitures have placed a high burden upon employers to make
sure that they follow the Jlaw and pay their employees
appropriately.
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Representative Bill Hudson, Chairman
House Labor anc’ Commerce Committee
Room 101

State Capitol

Juneau, AK 99801-1182

Dear Chairman Hudson:

We strongly support the passage of FIB 459. This legislation reforms Alaska's wage and hour
statute by agaiin allowing foFriegbtiafed settlements and allowing the State Department 0] Labor
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated
damages, provided the employer can prove his or her error was made a "good faith."

The current law, as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids
private settlements and creates a "double or nothing" situation whereby the employers most
likely end up paying double whatever the claim is regardless of the circumstances.

The Bill will not make it easy for employer:? to avoid paying overtime claims or liquidated
damages. It will simply provide (in cases where employers can demonstrate they made "honest
mistakes™) the Department or the Courts may take this into consideration when deciding
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon
which the Alaska statute is based, provides the flexibility in federal law that HB 459 seeks to
allow in state law. The states of California, Oregon, and Washington already have very similar
provisions on their books. Alaska employers should not be placed under a more burdensome
standard than the thousands of businesses in those states.

Please give HB 459 your support and move it out of the Labor and Commerce Committee as
soon as possible. We look forward to working with you to accomplish the goals of this
important legislation.

Sincerely,

WESTMARK HOTELS, INC.

A Parrish
%resident

tkw

cc  Rep. Joe Green Rep. Eldon Mulder
Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Maclde

W catraark Corporate Office 880 H Street, Suite 101, Anchorage, Alaska 99501-3*100
(907) 272-9403, Facsimile; (907) 2580560
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February 22, 1994

Representative Eldon Mulder
State Capitol., Rm. #116
Juneau. Alaska 99S01-1182

Dear Representative Mulder,

| urge you to support House Bill 459. Passage of this legislation 'will allow the Department of
Labor to settle wage and hour claims and allowing for amore fair and equitable settlement for
the parties involved

zco  \VOIZZI7Q



ENTERPRISES, INC.

900 Aurora Avenue « Fairbanks, Alaska 99701 « (907) 451-7155

February 21, 1994

Rep. Eldon Mulder
Fax: 465-3518

Dear Eldon:

I wanted to let you know that | strongly support the passage of HB 459. We need the
flexibility regarding liquidated damages that this bill allows. The present mandatory
liquidated damages can actually hold up the resolution of claims, especially when an
"error” has been made in good faith. Again | urge you to support passage of this bill.
Thanks,

Sinr.Rp.Iv.

President

Hwid
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February 21, 1994

To All Members of The State House Labor and Commerce Committee

Repsi  Bill Hudson (Chairman)
Joe Green (Vice Chairman)
Eldon Mulder
Brian Porter
Bill Williams
Joe Sitton
Jerry Mackie

We wanted to let you know we wholeheartedly support the ?assage of
HB 459. This legislation brings much needed reform to Alaska®s
wage and hour statute by once again allowing for negotiated
settlements and allowing the state Department of Labor (DOL) and
the Alaska Courts the flexibility to mitigate what are r.ow
mandatory liquidated damages provided the employer can prove his
or her error was made in "good faith”. The current law", as
interpreted by the Alaska Supreme court in its "'Kinney Shoe™
decision, strips the DOL of 1its previous flexibility with regard
to settlements and liquidated damages, voids ﬁrivate settlements,
and creates a "‘double or nothing” situation whereby the only
options open to the employer are 1. paying the costs of an

outright victory in court, or 2. paying double whatever the claim
Is regardless of the circumstances.

The bill will not make It easy for employers to avoid paying
overtime claims or liquidated damages. 1t will simply provide
that in cases where employers can demonstrate they have make
"honest mistakes™ the Department or the court may take this into
consideration when deciding whether and how much liquidated_
damages are awarded. The Fair Labor Standards Act, upon which the
Alaska statute is based, provides the flexibility in federal law
that HB 459 seeks to allow in state law. In addition, the states
of California, Oregon, and Washington already have very similar
provisions on their books. We can think of no reason Alaska
employers should be placed under a more burdensome standard than
the thousands of businesses on the rest of the Pacific Coast.

Please give HB 459 your support and move it out of the Labor and
Commerce Committee as soon as possible. We look forward to

working with you to achieve final passage of this critically
important legislation.

John Cairns
Chairman and CEO



February 17,1994

Representative Bill Hudson, Chairman
House Labor and Commerce Committee
Capitol Building

Juneau, Alaska

Subject: Statement of Support for House Bill 439
Dear Representative Hudson:

Tesoro Alaska Petroleum Company supports passage of HB 459. This bill will rectify an
anomoly that currently exists between state law and the Fair Labor Standards Act.  Current
Alaska Wage and Hour law provides for mandatory liquidated domageo when employers we
found to have erred under state law, Irrespective of the circumstances.

The proposed bill will not eliminate liquidated damage* fVom fUture awards made under
state Wage and Hour law, If passed, the new law would restore flexibility for the trier of ftcts
when an employer haa proven that its error was made in "good filth." A similar approach is used
In the Federal Wage and Hour laws, as well as the comparable laws of California, Oregon, and
Washington.

If you have any questions or, if we can be of assistance, please contact me. We hope HB
459 will bo moved our of Committee soon and believe it's final passage will benefit the State.

Bernie Smith

cC: Representative Joe Green, (Vice Chairman)
Representative Eldon Mulder
Representative Brian Porter
Representative Bill Williams
Representative Joe Sltton
Representative Jerry Macklt

TMAraAlutt PAIWMCaTpeny . P.O. Bex IWTCS, Anoroigp™, Altsl 001198878 (@07) 80121 FAX @)M1-8M7
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Sher atonAnchorage
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February 17, 1994

Representative Bill Hudson, Chairman

House Labor and Commerce Committee b /Mtnmil73 li/hke'h yrif/av <1
Room 101
State Capitol Dopt. Phono e

Juneau, Alaska 99801-1182

Dear Chairman Hudson:

We, here at the Sheraton Anchorage Hotel, strongly support the pasnago of HB 459 along with
many others. We think it's important that you know of our feelings.

This legislation brings much needed reform to Alaska's wage an hour statute by once again
allowing for negotiated settlements and allowing the State Department of Labor (DOL) and the
Alaska Courts the flexibility to mitigate what are now mandatory liquidated damages, provided
the employer can prove his or her error was made in "good faith".

The currentlaw, as interpreted by the Alaska Supreme Courtin its "Kenny Shoe" decision, strips
tho DOL of its previous flexibility with regurd to sottlemenls and liquidated damages, voids
private settlements and creates a "double or nothing" situation whereby tho only options open to

tho employer are 1) paying the costa ofan outright victory in court or 2) paying double whatever
the claim is regardless of the circumstances.

The Bill will not make it easy for employers to avoid paying overtime claims or liquidated
damages. It will simply provide (in cases where employers can demonstrate they made "honest
mistakes") the Department or the Courts may take this into consideration when deciding whether
and how much liquidated damages are awarded. Tho Fair Labor Standard’; Act, upon which the
Alaska statute is based, provides the flexibility in federal law thatH B 459 seeks to allow in state
law. In addition, the states of California, Oregon, and Washington already have very similar
provisions on their books. We can think of no reason Alaska employer.Qshould be placed under
a more burdensome standard than the thousands of businesses on the rest of the Pacific Coast.

We are hoping that you will support HB 459, along with the Sheraton Anchorage Hotel, and look
forward to working with you on this very important matter.

Sincerely,
FIP/mjd
Sheraton!
T CAUm ill AVIMINI .ANCHOUAtIl AkMOO I
fHONt FAX (WU) "3/ 71t
H1 Hni #HID_F M el

~VxecctVorv ANC

Post-It""brand fax transmittal memo 7671 #oipg<:B> |
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Representative Eldon Mulder
HB 459ePage 1
February 22, 1994

Sponsor Statement
HB 459

OVERVIEW

This legislation addresses the awarding of punitive damages in claims of
underpaid overtime compensation or statutory minimum wages under the Alaska
Wage and Hour Act (AWHA). State statute imposes the payment of unpaid
minimum wages or overtime compensation to an employee by an employer who
has violated provisions of the AWHA. In addition to this, the employer may be
liable for mandatory liquidated damages of an equal amount (AS 23.10.110(a)).

The Alaska Supreme Court in McKeown v. Kinney Shoe Corp., 820 P.2d 1068
(Alaska 1991), ruled that liquidated damages are mandatory and that any individual
settlements out of court that did not include liquidated damages were invalid.

Prior to the Kinney " "e - ig, an employee with a claim for underpaid
overtime or minimum wag few options for redress. One, they could file
complaint with the Alaska Dept. U. Labor, who was able to negotiate a settlement.
Two, the employer could attempt to reach a private settlement with the employer in
question. In either of these cases, a settlement could be reached for an amount below
full liguidated damages. Finally, if a settlement could not be reached in the above
options, the case could be taken to court, where liquidated damages would be
awarded in full if the case was found for the plaintiff.

As the law stands currently, an employer who is in violation of the state's
minimum wage or overtime compensation laws is automatically liable for
liguidated damages, regardless of the circumstances. Though this is intended as a
deterrent to the employer in these instances, it creates an imbalance in certain
situations. Under the current law, an employer who makes an "honest mistake" is
punished as severely as an employer who knowingly violates the law. In these
situations, the employer either takes his case to court, facing the possibility of paying
full liguidated damages plus court costs or settling out of court for the claim plus
full liquidated damages.



Representative Eldon M ulder
HB 459*Page 2
February 22, 1994

~The Federal Labor Standards Act, upon which the AWHA is based, contains
dentical language to AS 23.10.110(a), but also contains the following language:

... If the employer shows to the satisfaction of the court that the
act or omission glva rise to such action was in good faith and
that he had reasonable grounds for believing his act or omission
was not in violation of the Fair Labor Standards Act, . .. the
court may in its sound discretion, award no liquidated damages
or award any amount thereof not to exceed the amount specified
in [29 U.S. Code §216].

29 U.S. Code §260

This additional language in the FLSA creates some flexibility for employers
when an honest mistake is made. The discretion is left to the courts to decide to
award partial or no liquidated damages where the employer shows it acted in good
faith and it had a reasonable basis for believing it was not violating the law.
~The goal of HB 459 is to change the state standards regarding the awarding of
liquidated damages to be congruent with the federal standards. This results in a
more equitable situation for both parties; protection is still provided to the
emﬁloyee and flexibility is afforded to the employer who makes a mistake in good
faith, providing they meet the burden of proof.
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February 21, 1994

To AlIl Members of The State House Labor and Commerce committee

Reps* Bill Hudson TfTChairman)
Joe Green (vice Chairman)
Eldon Mulder
Brian Porter
Bill Williams
Joe sitton
Jerry Mackie

We wanted to let you know we wholeheartedly support the passage of
HB 459. This legislation brings much needed reform to Alaskalds
wage and hour statute by once again allowing for negotiated
settlements and allowing the state Department of Labor (DOL) and
the Alaska CourtB the flexibility to mitigate what are now
mandatory liquidated damages provided the employer can prove his
or her error was made in ""good faith™. The current law, as
interpreted by the Alaska Supreme court in its "Kinney Shoe"
decision, strips the DOL of its previous flexibility with regard
to settlements and liquidated damages, voidB private settlements,
and creates a "double or nothing" situation whereby the only
options open to the employer are 1. paying the costs of an

outright victory in court, or 2. paying double whatever the claim
is regardless of the circumstances.

The bill will not make it easy for employers to avoid paying
overtime claims or liquidated damages. It will simply provide
that iIn cases where employers can demonstrate they have make
"honest, mistakes" the Department or the Court may take this into
consideration when deciding whether and how much liquidated
damages are awarded. The Fair Labor Standards Act. upon which the
Alaska statute is based, provides the flexibility in federal law
that HB 439 seeks to allow in state law. In addition, the states
of California, Oregon, and Washington already have very similar
provisions on their books. We can think of no reason Alaska
employers should be placed under a more burdensome standard than
the thousands of businesses on the rest of the Pacific Coast.

Pleas© give HB 459 your support and moire it out of the Labor and
Commerce Committee as soon as possible. We look forward to

working with you to achieve final passage of this critically
important legislation.

John cairns
Chairman and CEO



February 17,1994

Representative Bill Hudson, Chairman
House Labor and Commerce Committee
Capitol Building

Juneau, Alaska

Subject: Statement of Support for Hnuse Bill 4J9
Dear Representative Hudson:

Tewro Alaska Petroleum Company supports passage of HB 459. This bill wll rectify an
anomaly that currently exists between state law and the Fair Labor Standards Act.  Current
Alaska Wage and Hour law provides for mandator/ liquidated damages when employer* are
found to have erred under state law, irrespective of the circumstances.

The proposed bill will not eliminate liquidated damages from ftiture awards made under
state Wage and Hour law. If pwsod, the now law would restore flexibility for the trier of frets
when an employer has proven that its error was made In "good fidth,* A similar approach is used

in the Federal Wage and Hour laws, as well as the comparable laws of California, Oregon, and
Washington.

(1fyou have any questions or, if we can be of assistance, please contact me. We hope HB
459 will be moved our of Committee soon and believe it’s final passage will benefit the State.

Thank you,

Bernie Sfilth

Co: Representative Joo Green, (Vice Chaiiman)
Representative Eldon Mulder
Representative Brian Porter
Representative Bill Williams
Representative JoeSltton
Representative Jerry MackJe

TMCra AlukaPsir.«nCapany .. P.O. Boh 1978, Anctortp, Alnkt 08371687 (eOHMt—eut FAX (W7)WI-M4?



ENTERPRISES, INC.

900 Aurora Avenue =Fairbarnks, Alaska 99701 « (907) 451-7155

February 21, 1994

Rep. Eldon Mulder
Fax; 465-3518

Dear Eldon:

| wanted to let you know that | strongly support the Passage of HB 459. We need the
flexibility regarding liquidated damages that this bill allows. The present mandatory
liquidated damages can actually hold” up the resolution of claims, especially when an

}ehrro[(“ has been made in good faith. Again | urge you to support passage of this bill.
anks,

Harry'McDonald
President
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Representative Bill Hudson, Chairman

House Labor and Commerce Committee . @ tX Th.uis<nx
Room 101 "

State Capitol Dnpt, (gei

Juneau, Alaska 99801-1182 e dW UM E

Doar Chairman Hudson:

We, here at the Sheraton Anchorage Hotel, strongly support the passage of HB 459 along with
many others. Wo think it’s important that you know of our feelings.

This legislation brings much needed reform to Alaska’s wage an hour statute by once again
allowing for negotiated settlements and allowing the Stato Dopartment of Labor (DOL) and the

Alaska Courts the flexibility to mitigate what are now mandatory liquidated damages, provided
the employer can prove his or her error was mado in "‘good faith™.

The current law, as interpreted by the Alaska Supreme Court in its *"Kenny Shoe'* decision, strips
tho DOL of its previous flexibility with regurd to settlements and liquidated damages, voids
private settlements and oeates a "‘double or nothing'* situation whereby tho only options open to

tho employer are 1) paying the costs of an outright victory in court or 2) paying double whatever
the claim is regardless of the circumstances.

The Bill will not make it easy for employers to avoid paying overtime claims or liquidated
damages. It will simply provide (hi cases whore employers can demonstrate they made ‘honest
mistakes'") the Department or the Courts may take this into consideration when deciding whether
and how much liquidated damages are awarded. Tho Fair Labor Standards Act, upon which the
Alaska statute is baaed, provides the flexibility in federal law that HB 459 seeks to allow in state
law. In addition, the states of California, Oregon, and Washington already have very similar
provisions on their books. We can think of no reason Alaska employers should be placed under
a more burdensome standard than the thousands of businesses on the rest of tho Pacific Coast.

We are hoping that you will support. HB 459, along with the Sheraton Anchorage Hotel, and look
forward to working with you on this very important matter.

Sincerely,
Shcratoji Anchpr”goHote!

E%rr?&eﬂ 'l\ﬁgxager
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February 16/1994

H O T E L S
ALAS KA/YL'KO N

Representative Bill Hudson, Chairman
House Labor and Commerce Committee
Room 101

State Capitol

Juneau, AK 99801-1182

Dear Chairman Hudson:

We strongly support the passage of HB 459. This legislation reforms Alaska's wage and hour
statute by again allowing for negotiated settlements and allowing the State Department of Labor
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated
damages, provided the employer can prove his or her error was made in "good faith."

The current law, as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids
private settlements and creates a "double or nothing" situation whereby the employers most
likely end up paying double whatever the claim is regardless of the circumstances.

The Bill will not make it easy for employers to avoid paying overtime claims or liquidated
damages. It will simply.provide (in cases where employers can demonstrate they made "honest
mistakes™) the Department or the Courts may: take this into consideration when deciding
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon
which the Alaska statute is based, provides the flexibility in federal law that HB 459 seeks to
allow in state law. The states of California, Oregon, and Washington already have very similar
provisions on their books. Alaska employers should not be placed under a more burdensome
standard tlian the thousands of businesses In those states.

Please give HB 459 your support and move it out of the Labor and Commerce Committee as
soon as possible. We look forward to working with you to accomplish the goals of this
Important legislation.

Sincerely,

WESTMARK HOTELS, INC.

ATParirish
President

tkw

cc  Rep. Joe Green Rep. Eldon Mulder
Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Mackie

We«tm*rk Corporate Office 8S0 H Street. Suite 101. Anchorage. Aluka 99501-3'10Q
(DQT) 272-9403. Px»c»Imllc: (907) 25&0Kto
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Members ©Of The stats House Labor and commerce committee:
Reps. Bill Hudson, chairman

Joe Grasn, vie* Chairman

RIden Mulder

Brian Porter

Bill Williams

Joe sitters

Jerry Kackle

I vented to let you Know that Our Lady of compassion cere Center
wholeheartedly support! the passage of H3 459. This legislation
brings much needed reform to Alaska®"s wage and hour statute by ©Onca
again"allowing for negotiated settlements and allowing the State
Department of Labor (DOL) and the Alaska Courts the flexibility to
mitigate what are now mandatory liquidated damages provided the
employer can prove his or her error woe made in '"‘good faith". The
current law, as Interpreted by the Alaska Supreme Court in 1its
"Kenny Shoe'" decision, stripe the QOL of its previous Fflexibility
with regard to settlements and liquidated damages, voids private
settlements, and creates a "double or nothing" situation whereby
the only options open to the employer are:

1, paying the coata of an outright victory in court, or
a. paying double whatever the claim is regardless of
the circumstances.

The bill will not make it easy for employers to avoid paying
overtime claims or liquidated damages. It will simply provide that
in oases where employers can demonstrate they have made '"honest
mistakes®"1 the Department or the Courts may take this into
consideration when deoiding whether and hov much liquidated damages
are awarded. The 7air Labor Standards Aot, upon which the Alaska
statute is based, providas the flexibility in federal law that SB

459 seeks to allow in state lav. in addition, the states of
California, Oregon, and Washington already have very similar
provision on their books. Z can think of no reason Alaska

employers should be placed under a mere burdensome standard than
the thousands of businesses on the rest of the Pacific coast.
Please give HB 499 your support and move it out of the Labor and
Commerce committee as soon as possible. 1 look forward to working
you to aahiave Tfinal passage of this critically important
legislation.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 18, 1994
SUBJECT: Sectional Summary of HB 459. (Liquidated damages and
attorney fees for minimum wage and overtime compensation
claims)
TO: Representative Eldon Mulder
FROM: Teresa B. Cramer

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule
established in the statute that employers who violate the overtime wage or minimum
wage requirements are liable for liquidated damages in the amount of the unpaid
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec, 3 adds new provisions to permit the court to decline to award liquidated
damages or to award an amount less than the amount required under AS 23.10.-
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer
shows to the satisfaction of the court that the employer acted in good faith and that
the employer had reasonable grounds for believing that it was not violating the
minimum wage or overtime requirements. This waiver does not apply to an action
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of
unpaid minimum wage or overtime claims including settlements. Under Sec. 4(a),
this subsection applies to agreements entered into on or after the effective date of
the Act.



Representative Eldon Mulder
February 18, 1994
Page 2

Subsection (f) permits an employee to waive the right to liquidated damages in a
written settlement agreement with the employer. Under Sec. 4(b), this applies to
written agreements entered into on or after the effective date of the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution-
ally permitted, the rest of the Act applies to actions in which a final judgement has
not been entered on the date the Act takes effect.

TBC:gc
94-137.glc
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MEMORANDUM

TO: Alaskan Employers
FROM: Parry Grover
DATE: February 9, 1994
RE: Analysis of Proposed House Bill Relating to

Liquidated Damages and Attorney"s Fees for Minimum
Wage and Overtime Compensation Claims

Several questions have been raised regarding the impact of

the proposed House Bill. This Memorandum responds to those
quoetions:

[ IT the Bill is Enacted Into Law. Won"t That Make It
More Difficult For Employees and Former Employees With
Small Claims to Recover the Wages Due Them?

No. The majority of small minimum wage and overtime claims
are collected by the Alaska Department of Labor, wage and Hour
Administration. Section 3(e) of the Bill simply restores to the
Commissioner discretion to settle those claims with or without
liquidated damages. The Commissioner had that discretion prior
to McKeown vs. Kinney Shoe Corp., 280 P.2d 1068 (Alaska 1991).
The commissioner is under no obligation to waive or reduce
liquidated damages when collecting such claims on behalf of
present or former employees. The Commissioner may accept
assignment of claims up to $5,000. A.S. 23.05.230(c)-

2. If, Section 3fd) la Enacted Into Law, Won"t it Become it
Easy For Employers to Avoid Payment of Overtime
£Qmp.gnsa,tiQH_and_LigMida.t£dJQAmagefi?

No. The liquidated damages penalty built into A.S.
23.10.110(a) will remain the law of Alaska. Any employer who
fails to pay minimum wages or overtime compensation when due will
be required to make those payments and, 1iIn most cases, liquidated
damages, court costs and attorneys® fees too. Only those
employers who prove to the satisfaction of the court that they
acted reasonably and in the good faith belief the minimum wage or
overtime compensation was not due will be eligible to avoid an
assessment of liquidated damages. <Even then, the court will have

Fac ) 3575399
Rhukvuh, WAAHIMtntw * Rowm, Idaho * Hokxjiuj, Hawaii * loa Anohus, Cauhmnia * IW tland, Oituxw
Richland, WismmTON ¢ Sam Francisco, Cautobnia ¢ Ssavith, WAHHINomM ¢ Waswnoion, D.C.



discretion to award partial or full liquidated damages, as the
circumstances warrant.

Section 3(d) of the Bill is limited to private claims filed
in court, i.e., not those enforced by the Commissioner. The
experience of my office in defending cases of thiB type is that
the typical plaintiff la a salaried, mid-level manager or
supervisor. Typical overtime claims run into the tens of
thousands of dollars. Minimum wage cases are rare in Alaska.

The decision of the Alaska Supreme court in Bobich v.
Stewart. 843 P.2d 1232 (Alaska 1992), 1is typical of private

overtime pay litigation in Alaska today. In that case, the
employees, Mr. and Mrs. Stewart, managed the Dimond Mini-Storage
facility in Anchorage. The owners paid them on a salaried basis

and treated them as exempt employees. The Stewarts convinced a
jury they were not exempt employees and were entitled to overtime
compensation. The jury awarded the Stewarts some $45,133 in
overtime pay for a two-year period, which the court doubled as
mandatory liquidated damages pursuant to A.S. 23.10.110(a). The
court awarded another $11,672 in prejudgment interest and almost
full attorney"s fees totaling $52,068. The Stewarts®™ total
recovery exceeded $154,000, which the Supreme Court affirmed on
appeal.

Faced with the potential of such losses, we believe
reasonable employers will continue to have very strong incentives
to abide by the Alaska Wage and Hour Act and to enter into
reasonable settlements, where they are permitted to do so.

3. Whv 1is this a problem now? |Isn"t It Enough To Give The
Commissioner Discretion to Settle Wage Claims?

Section 3(e) of the Bill will restore the commissioner to
the authority ha had prior to Kirvnev Shoe to settle wage claims.
Section 3(e) is not sufficient by itself, however, because tho
Commissioner has jurisdiction only to enforce claims up to
$5,000. Many larger claims are litigated by the parties in the
courts without the Commissioner®s involvement. Section 3(e) of
the Bill does not address those claims.

The Bill also is necessary because of the recent upswing 1in
Wage and Hour Act litigation in Alaska. IT my Firm®"s experience
is typical — and I believe it is — we presently see more large
Wage and Hour Act cases filed each year than we used to see in
the entire mid-1980s. These cases have come into vogue with the
plaintiff"s bar because of potentially large recoveries,
mandatory liquidated damages, and the availability of virtually
full attorney®"s fees and court cost3. The Kinney Shoe decision
exacerbated this situation by declaring private settlements
"void.**



It seems anomalous for Alaska law to permit employees to
enter into private settlements oir wrongful discharge and
employment discrimination cases,, hut not Wage and Hour Act cases.
The Bill will have the salutary effect of allowing private
settlements. And only those employers who can prove to the
satisfaction of the court they acted reasonably and in good faith
will have any hope of avoiding an assessment of full liquidated
damages.

4. how Does Alaska"s Liquidated Damages Statute, A.S.
2310>110(a) - compare with the Laws of Other States?.

I have discussed the liquidated damages provision in the
Alaska Wage and Hour Act with knowledgeable attorneys and labor
relations consultants in several other states. The strong
consensus is that Alaska®s liquidated damages provision 1Is more
stringent than similar statutes in other states.

By way of illustration, each of the other West Coast states
has liquidated damages laws more like the Bill than Alaska“s
present liquidated damages law. Liquidated damages are not
mandatory in every case, as they are in Alaska, in these states:

Washington. Washington law allows employees to recover
liquidated damages where the employer violates its overtime
compensation act "willfully and within intent to deprive the
employee of any part of his wages." Seq RCW 49.52.050(1) & (@).
The Supreme Court of Washington has interpreted the willful
requirement to mean that nonpayment must be:

the result of knowing and intentional action and not
the result of a bona fide dispute as to the obligation
of payment.

Chelan _County Deputy Sheriffs® Assn_vs. City of Airway Heights.
109 Wn.2d 282, 300, 745 P.2d 1 (1987).

Oregon. In Oregon, an employee may recover liquidated
damages for non-payment of overtime compensation as provided
under the federal Fair Labor Standards Act (FLSA) . A former
employee may recover the greater of one month"s pay as liquidated
damages or the liquidated damages recoverable under the FLSA.

ORS 652.150. In either case, the federal good faith and
reasonable basis defense is available to the employer as is
proposed in section 3(d) of tho Bill.

California. California law also permits recovery of
liquidated damages in wage and hour act cases. However, Section
1194.2(b) of the California Labor Code is virtually identical to
section 3(d) of the Bill. It provides that California courts may



refuse to award liquidated damages or award any amount up to Ffull
liquidated damages

if the employer demonstrates that the act or omission
giving rise to the action was in good faith and that
the employer had reasonable grounds for believing that
the aot or omission was not in violation of any
provision of the Labor Coda.

In short, Alaska presently treats its employers more harshly
than its West Coast sister states by making liquidated damages
mandatory in every case, regardless of the circumstances. The
Bill is a corrective measure which will bring Alaska into the
mainstream on the issue of liquidated damages without undermining
the strong incentives employers have for compliance with the
Alaska Wage and Hour Act.

BNNAF



SUMMARY ANALYSTS__HB 459

This proposed legislation will work a significant change 1in

the wage and hour laws of Alaska. There are, four areas of
potential impact that should be addressed. They are as followss
A Private settlements of wage and hour

disputes would be permissible,
overruling the Supreme Court®s
decision in McKeown v. Kinnev Shoe

Corpgratjon,

B. Liquidated damages would no longer
be mandatory in wage and hour cases,

C. Automatic liquidated damages for the
commissioner, and

D. The potential effect of the
legislation on current litigation.

These 1issues will be addressed separately.

Al Private settlements of wage and hour disputes would
be permissible, overruling the Supreme Court®"s decision
in McKeown v. Kinnev Shoe_CQrporatifln, W 100% .

It has 1long been the rule under the federal Fair Labor
standards Act that an employer cannot settle disputes with its
employees over wage and hour violations without court or Department

of Labor approval. This requirement is imposed because of the very
great potential Tfor abuse of the employer®s strong bargaining
position on this issue with its employees. This is exactly what

happened in the Kinnev case cited above, where the employer, facing
a porential overtime exposure to many of its employees past and
present, made individual settlement offers that represented only
pennies on the dollar of what the employer®s real overtime
liability was likely to be. All of the employees who still worked
for the company signed the agreement rather than risk the ire of
their employer. The employer®s offer, of course, put the employees
in a very awkward position, as they could not very well assert
their rights under the law and still be comfortable about keeping
their jobs. Other employees, getting a very brief and biased
description of the issue from the employer, and seeing the promise
of immediate cash, simply took the employer®s offer without a fair
opportunity to educate themselveB on what the employer actually
owed them. When they later learned what they had given up, they
discovered that they had made a very one-sided deal.

It was over-reaching of this nature that led to the Supreme
Court™"s decision in the Kinnev case, and this remains the law under
the Federal Act. The Kinnev protection is a very valuable one to

1
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employees who Tfind themselves confronted with an employer who
wishes to settle its overtime or minimum wage exposure Tfor a
pittance. An employee is in a very difficult position when faced
with such an offer, and the Kinney case represents the best
response to such undue pressure. As the Jlaw now stands,
settlements must be reviewed for fairness before approval, making
sure tlvt worker 1is not being taken advantage of. This policy
already appears in AS 23.05.180(b), which prohibits an employer
from using its leverage to settle wage disputes on terms that are
unfavorable to the employee.

The only problem with the Kinnev case is that it does not
explicitly address the commissioner®s authority to approve

settlement agreements. Everyone probably agrees that the
commissioner should be given the authority to settle cases without
court approval. This is allowed at the federal level at 29 U.S.C.

5216(c) with an explicit statutory grant of authority to the
Secretary of Labor to supervise such payments and settlements.
Unfortunately, HB 459 does not track the federal Ilanguage, but
instead goes well beyond it, authorizing settlements directly
between the employer and the employee without the protection and
safeguard provided by court or Department of Labor supervision.
See HB 459 83(e) and (@) . HB 459 goes well beyond what is
necessary to correct this very small problem that the commissioner
has in getting settlements approved. HB 459 should be revised to
track the federal Ilanguage, authorizing the commissioner to
supervise such settlements.

HB 459 should be revised as follows:

Section 3(e): The commissioner may supervise
the payment of the unpaid minimum wages or the
unpaid overtime compensation owing to any
employee or employees under AS 23.10.060 or
23.10.065, and the agreement of any employee
to accept such payment shall, upon payment in
full, constitute a waiver by such employee of
any right he or she may have under AS
23.10.060 or 23.10.065 to such unpaid minimum
wages of overtime compensation and an
additional equal amount as liquidated damages.

HB 459 S3(f) should be deleted, as it subverts entirely the
protection against overreaching by the employer against the
employee. It would be an easy matter for any employer towillfully
violateovertime and minimum wage requirements of the Jlaw and
simply settle those claims with the employees on terras very
favorable to the employer if this protection is not retained. This
is certainly the most dangerous flaw in HB 459.

B- Liquidated damages would no longer be mandatory in wage
and hour cases.



Under current Alaska law, companies who violate Alaska®s Wage
and Hour Act must pay unpaid wages and an equal amount in
liquidated damages. There is no provision in the law as it now
stands that allows for any exceptions to the mandatory imposition
of liquidated damages. Thus, an employer who makes every effort to
comply with the law may still Ffind itself facing a liquidated
damages penalty. There 1is some natural concern for imposing the
penalty on an employer who does its best to comply with the law.
However, these cases are a very small minority. The more typical
scenario involves a large company doing business outside the State
of Alaska who decides to enter the market within the state and
simply imposes on its Alaska employees the standard corporate
method for payment of wages and overtime. These businesses don"t
bother to check the Alaska Statutes to determine their potential
application and simply proceed in the face of Alaska law.

Because most wage and hour violations go unnoticed, the
Outside business enjoys an extreme competitive advantage over
Alaska businesses who know the law and comply with it. Weakening

the law by weakening the liquidated damages provision will
substantially diminish the incentives for these out-of-state
businesses to comply with Alaska law. This would not be a

desirable result and would only further exacerbate the competitive
advantage out-of-state companies enjoy who continue to operate 1in
violation of current state law.

All of this, of course, does not address the real problem,
which is the business that is aware of the law and takes steps to
comply, only to find that a judge somewhere disagrees and imposes
the liquidated damages penalty* As currently proposed, HB 459
would allow the employer to escape Qliquidated damages if it
demonstrates that their action was in good Tfaith and based on
reasonable grounds. This language will be the inevitable source of
further litigation, introducing another element of uncertainty and
another point of controversy into wage and hour cases.

Some proponents of HB 459 argue that Alaska is "out of step"
with other states in the way they handle liquidated damages
questions. Because liquidated damages are not mandatory in some
jurisdictions, so the argument goes, they should not be in Alaska.

Mandatory liquidated damages in Alaska are no accident. This
state has a long history of protecting its working men and women
from abusive employment practices. A stiff penalty for those who
violate wage and hour laws with impunity will do more to ensure
compliance than an army of state compliance officers. It is a
cost-effective way to ensure that employers follow the law.
Workers in Alaska, with its many remote work sites, are especially
vulnerable to employment practices that demand long hours at low
pay. An employer 1is much more likely to ask too much of 1its
workers in this state than anywhere else. This is a particular
problem in Alaska because so many of the employers are based

3



Outside, having no interest in the state except profits and no
stake in the community. It is the working people in the state, who
stay here and raise their families here, who deserve the protection
current law offers. Any weakening of the law will only work to the
advantage of outside interests and to the prejudice of Alaska

residents.

A better approach would be to develop a simple mechanism to
protect employers who make an honest effort to comply with the law
from liquidated damages. A better solution than that proposed in
HB 459 is suggested by the way the Department of Labor currently
handles some pay plans. Under AS 23.10.060(15), employers can
implement flexible work hour plans if certified by the Department.
A similar certification procedure could easily be adopted for
employers allowing them to apply to the Department for a written
determination of the appropriateness of what the employer proposes.
IT the commissioner agrees that the employer®s action is legal,
certification is given. The certification then gives the employer
an absolute defense to liquidated damages, if a judge at some point
in the future disagrees with the certification given by the

Department. Otherwise, the employer acts at 1its own risk in
ignoring the statutory requirements for minimum wages and overtime
compensation. Therefore, Section 3 of HB 459 should be rewritten

to state as follows:

AS 23.10.110 is amended by adding a new subsection to read:

(d i1In an action under (@ of this section to recover
unpaid minimum wages, unpaid overtime compensation, or
liquidated damages, if the employee and the employer have
signed a written agreement and the Department has issued
a certificate approving the agreement as not in violation
of AS 23.10. 050-23.150, the employer is not subject to an
award of liquidated damages under (@) of this section.

The virtue of this proposed language is that it removes all
uncertainty and doubt over whether Iliquidated damages may be
awarded, 1i1f the employer has an honest question about whether the
employee is entitled to minimum wage or overtime, this can be
addressed by the Department on a case-by-case basis and the
employer can proceed without fear of having a liquidated damages

penalty applied against it.

Such a mechanism would have the advantage of avoiding further
costly legal battles between the employer and the employee over
whether the employer®s conduct was in ‘'good faith" and based upon
"reasonable grounds'. Those phrases are broad enough and vague
enough to create only further legal uncertainties for the parties.

As a practical matter, there are only very few cases where
this is a serious concern, as the more common practice is that out-
of-state employers simply adopt the pay practice they think is

4



appropriate and act in accordance therewith. It Is a very rare
case where the employer takes the time to determine what Alaska law
requires, and then acts iIn accordance with it. The real problem
with HB 459 is that it is overbroad, undermining the employee®s
protections in all cases simply because there have been a TfTew
reported instances where the employer has tried to comply with the
law but still had to pay liquidated damages.

C. Automatic liquidated damages for the commissioner.

HB 459 would require that employers whose wage and hour
violations are prosecuted by the commissioner remain subject to
mandatory liquidated damages, apparently on the theory that the
commissioner needs more "clout" when dealing with recalcitrant
employers. On the other hand, HB 459 would make liquidated damages
discretionary for private actions. This raises obvious
constitutional problems with equal protection. IT all persons are
to be treated the same under the law, their remedy should not be
different if they pursue their claim through the commissioner or in
an independent action. Free access to the courts for redress of
wrongs is a fundamental principle that would be inhibited through
the creation of such a two-tier structure.

The preference HB 459 gives the commissioner would probably
not survive a court challenge and the commissioner would also be
deprived of the leverage of mandatory liquidated damages.

As noted above, HB 459 would make [Qliquidated damages
discretionary in many instances. The commissioner seeks to except
the statB from this statutory change. There is no apparent reason
why the commissioner should be treated any differently than other
litigants. The problems of an employer who seeks to comply with
the law are no different when he faces a legal challenge from the
commissioner or a private party. Both circumstances should be

handled the same,

d . The potential effect of the legislation on current
litigation.

HB 459 in its present form haB gone through several versions.
An early version proposed that it would apply only to work

performed after the effective data of the legislation. Now it 1is
designed to reach any litigation or agreements that have not yet
been concluded as of the effective date of the Act. This 1is

certain to generate a lot of controversy over the legality of
applying laws retroactively to work already performed. There is no
legitimate justification for taking this position, except perhaps
to bail out employers who are attempting to save through
legislation what they are likely to lose in pending litigation. It
is simply poor policy to resolve court battles through legislation.
Making any enactment that is finally adopted by the legislature
applicable only to work performed after that date will not alter

5



the expectations of the parties, which they are entitled to rely
upon at the time they perform services under Alaska"s wage and hour
law. This legislation should be revised to apply only to work
performed after its effective date, avoiding another constitutional
challenge to Alaska"s wage and hour laws.
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nation ignores this distinction between at-
torney’s fee3 and compensation, in effect
creating a new definition of "compensa-
tion." Such a construction effectively ren-
ders meaningless the statute's distinction
between "compensation” and attorney’s
fees, in violation of the rule that a "statute
should be construed so that effect is given
to all its provisions, so that no part will be
inoperative or superfluous, void or insignif-
icant” Libby v. City of Dillingham, 612
P.2d 33, 43 (Alaska 1980) (Rabinowitz, J.,
concurring), citing 2A Sands, Sutherland
Statutory Construction, § 46.06, at 63
(4th ed. 1973).

The purpose of AS 23.30.155(j) i3 to pre-
vent a claimant from retaining funds he is
not entitled to, while providing a reim-
bursement mechanism which softens the
financial burden on claimants who have
been overpaid. This framework is ifluj pli-
cable to cases involving an employer's pay-
ment of attorney’s fees to the employee’s
attorney during the pendency of a workers’
compensation appeal which is ultimately re-
solved in favor of the employer. The Act’s
generous legal rate schedule was designed
to ujcount for the contingent nature of
recovery in workers' compensation cases.1
The majority's desire to compensate Croft
for his efforts in this case is thus mis-
placed; Croft is overcompensated for the
workers’ compensation cases which he
wins.

If the legislature had intended to provide
a statutory mechanism for repaying the
overpayment of attorney’s fees, | am puz-
zled why it would have chosen the gradual
repayment mechanism provided by AS 23.-
30.15507-  Unlike the injured claimants
whom the repayment mechanism is de-
signed to protect, attorneys are not often in
such dire financial circumstances that poli-
cy dictates gradual repayment of over-
payments.

Instead of deviating from the mandates
of the Act’s language and purpose, | would
hold that the overpayments received by an
attorney in a workers’ compensation caae

1. Wien Air Alaska v. Aram, 592 P.2d 352, 366
(Alaska 1979) ("high awards for successful
claims may be necessary foran adequate overall
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are not “compensation” within the meaning
of the Act, and therefore that AS 23.30.-
1550") does not limit the recovery by an
employer or insurance carrier of overpaid
attorney’s fees. If this law is to be
changed, | believe it is the province of the
legislature to do so.

Joseph McKFOWN, Kevin Anderson,
Terrance Smith and Robert
Boyer, Petitioners,

V.

KINNEY SHOE CORPORATION, d/b/a
Kinney ShoeB, Footlocker and Lady
Footlocker, Respondents.

No. S-4024.
Supreme Court of Alaska.

Nov. 15, 1991.

In class action suit for liquidated dam-
ages under State Wage and Hour Act, re-
view was sought of order of the Superior
Court, Third Judicial District, Anchorage,
Brian C. Shortell, J., refusing to declare
employer's private settlement agreements
with putative class members void. The
Supreme Court, Burke, J., held that (1)
private settlements were void on grounds
of public policy, and (2) employees who
received settlement payments did not have
to tender them back before joining class
action.

Order vacated.

1. Labor Relations 3=1293

Employer's private settlement of
claims for unpaid overtime and liquidated
damages under State Wage and Hour Act
was injurious to interests of public and

rate of compensation, when counsel’s work on
unsuccessful claims is considered").
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thus void on grounds of public policy. AS
23.10.050 et seq.

2. Labor Relations «=»1298

Employer’s private settlement of
claims for unpaid overtime and liquidated
damages under Fair Labor Standards Act
would be void. Fair Labor Standards Act
of 1938, 8§ 1-19, 29 U.S.C.A. 8§ 201-219.

3. Labor Relations ©=1298

Employees who received payments
from employer in purported settlement of
claims for liquidated damages under State
Wage and Hour Act did not have to tender
back those payments before they could join
class action; settlements had been found
void ab initio as violative of public policy
and were not merely being rescinded. AS
23.10.050 et seq.

4. Contracts «=>258

Rescission is equitable remedy that ab-
rogates, annuls, or unmakes contract en-
tered into through mistake, fraud, or du-
ress.

5. Contracts «=9B

Void agreement never attains legal ef-
fect as contract

David E. Grashin, David Grashin & As-
soc., Anchorage, John E. Casperson, Faulk-
ner, Banfield, Doogan & Holmes, Seattle,
for petitioners.

William F. Mede, Scott J. Nordstrand,
Owens & Turner, Anchorage, for respon-
dents.

Before RABINOWITZ, CJ., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

BURKE, Justice.

This case requires us to decide whether
an employer and an employee may private-
ly settle claims for liquidated damages aris-
ing under the Alaska Wage and Hour Act
We conclude that they may not

NEY SHOE CORP.

Aaska 1069

108 (AInlu 1%010)

Four individual plaintiffs brought class
action wage and hour claimB against Kin-
ney Shoe Corporation. The claims were
brought on behalf of six classes of past and
present Kinney employees. All of the
claims alleged violations of the Alaska
Wage and Hour Act (AWHA), AS 23.10.-
050-.150; four of the classes represented
were past and present employees to whom
Kinney allegedly had not paid overtime
wages required by the AWHA.

On March 1, 1990, the superior court set
oral argument on class certification for
April 25, 1990. On April 4, 1990, Kinney
sent individual settlement offers to puta-
tive class members. The offe s proposed
monetary settlements tailored to compen-
sate each recipient for his or her specific
unpaid wages. In return, Kinney demand-
ed waiver of “any rights [the recipient]
might have against Kinney ... for all of
the claims which were or could have been
asserted in the class action lawsuit" Kin-
ney made clear in its settlement offers that
the class action lawsuit sought "recovery
of, among other things, unpaid overtime,
bonuses and certain deductions from pay-
checks." Some of the solicited employees
or ex-employees chose to accept Kinney’s
offer.

One day before oral argument on certifi-
cation, petitioners moved to have the supe-
rior court declare void the private settle-
ments that some putative class members
had entered into with Kinney. The superi-
or court decided to review the private set-
tlement issue in detail before ruling on
class certification. Further briefing and
oral argument followed. Finally, on June
18, 1990, the superior court both certified
the classes and denied petitioners' motion
to declare void Kinney’s private settlement
agreements with putative class members.
This court subsequently granted plaintiffs’
petition for review oh the question whether
the superior court erred by not declaring
the settlement agreements void.

[1] The class action lawsuit underlying
the present appellate review involves a va-
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riety of statut/ ry claims. Kinney’s settle-
ment offers attempted to encompass all of
those asserted claims. Consequently, peti-
tioners initially asserted multiple chal-
lenges to the validity of the settlements.
Both parties, however, focus here upon a
single question. We likewise limit the
scope of our review to the same narrow
issue: whether an employer's private set-
tlement of a claim for unpaid overtime and
liguidated damages under the AWHA is
injurious to interests of the public and,
therefore, void on the grounds of public
policy. 14 S. Williston, A Treatise on the
Law of Contracts § 1629, at 8 (W. Jeager,
3d ed. 1972).

The stated policy behind the AWHA is to
protect "the health, efficiency, and general
well-being of workers." AS 23.10.050(2).
To that end, an employer who fails to pay
overtime as required by AS 23.10.060 faces
several possible civil and criminal penal-
ties.1 The civil penalty most pertinent to
this c”se is the provision in the AWHA for
liguidated damages in the amount of actual
unpaid overtime and “an additional equal
amount” AS 23.10.110(a). “Such dam-
ages in the act are a type of punitive dam-
ages, not as in other contexts, a substitute
for compensatory damages." Gore V.
Schlumberger Ltd,, 703 P.2d 1165, 1166
(Alaska 1985).

As our opinion in Gore indicated, the
liguidated damages provision of AWHA is
intended to further the policy behind the
AWHA by punishing the violating employ-
er. See id. Accordingly, when an employ-
er violation is established, “liquidated dam-

. As we previously have explained:

The [AWHA) prescribes with comprehen-
sive specificity the remedies available for its
violation. An employee may recover his un-
paid minimum wages or unpaid overtime
compensation, ar.d an identical sum as liqui-
dated damage*. Reasonable attorney’s fees
are afforded. The Commissioner of Labor
may obtain injunctive relief and criminal pen-
alties may be imposed of not less than $100
nor more than $2,000, or imprisonment for
not less than ten nor more than ninety days,
or both. The comprehensiveness of this re-
medial system implies that the legislature did
not Intend to allow further unenumerated
remedies.

Gorev. Schlurberger L1d., 703 P.2d 1165, 1165—
66 (Alaska 1985) (footnotes omitted).
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ages ... must be granted as a matter of
law." Alaska Int'l Indus., Inc. v. Musar-
ra, 602 P.2d 1240, 1249 (Alaska 1979); see
also AS 23.10.110(a) (a violating employer
"is liable" for liquidated damages) (em-
phasis added). One inherent characteristic
of this punitive scheme, of course, is that
an employer’s violation often must be es-
tablished by private action. If the employ-
er entices the private actor—the unpaid
employee—to settle a legitimate claim, a
violating employer may then escape with-
out an adjudication of liability and without
punitive sanction. An interpretation of the
AWHA that would permit such escape
countermands the very purpose of the liqui-
dated damages provision. If the liquidated
damages available under the AWHA were
meant mainly to compensate the wronged
employee, one might reasonably argue that
compromise or settlement by the wronged
employee might be appropriate. Because
the liquidated damages are not compensa-
tory, an employee’s capacity to compromise
or settle for a lesser amount should be
extremely restricted. Accord 3 N. Singer,
Sutherland  Statutory Construction
§ 59.05 (C. Sands 4th ed. 1978) (punitive
laws pertaining to public health and safety
must be given "substantial effect”—espe-
cially “where penalties are recoverable in
civil actions prosecuted by private individu-
als").

[2] We note that further support for
prohibiting employee settlement of AWHA
claims without judicial approval appears in
the federal courta’ interpretation of the
Fair Labor Standards Act (FLSA).1 The

2. We have recognized that the AWHA is based
on the Federal Labor Standards Act of 1938
(codified as amended at 29 U.S.C. 8§ 201-219
(1988)). Hy., Webster v. Beditel, k., 621 P.2d
890, 895 (Alaska 1980). The two Acts are not
identical, however. See Kl (AWHA imposes on
employers a higher standard of overtime pay
than dots federal law). And, of course, federal
court interpretations of the FLSA are not bind-
ing on Alaska court interpretations of the
AWHA. See Dresser Inds., Ire. v Alaska Dept
of Labor, 633 P.2d 998, 1002 (Alaska 1981). aat,
dmied, 455 UA. 1019, 102 S.Ct 1716, 72 L.Ed.2d
137 (1982). However, we have found the feder-
al court Interpretations of the FLSA helpful in
interpreting consistent aspects of the AWHA.
Se, eg, Core, 703 P.2d at 1166.
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traditional federal rule prohibits compro-
mise or release of liquidated damages lia-
bility under the FLSA on the theory that
such agreements "will tend to nullify the
deterrent effect which CongresB plainly in-
tended (the liquidated damages provision]
should have." Brooklyn Sav. Bank v.
O'Neil, 324 U.S. 697, 710, 65 S.Ct 895, 903,
L.Ed. 1296 (1945). "To allow contracts
for waiver of liquidated damages approxi-
mates situations where courts have uni-
formly held that contracts tending to en-
courage violation of laws are void as con-
trary to public policy." Id. Having re-
viewed recent federal precedent on this
point, we believe that under federal law the
settlements in the present case would be
void, for much the same reason that we
find them void under Alaska law. See gen-
erally Lynnd Food Stores, Inc. v. United
States, 679 F.2d 1350, 1352-54 (11th Cir.
1982).*

In sum, permitting private settlement of
liguidated damages claims wunder the
AWHA is contrary to the strong policy
behind the AWHA and its liquidated dam-
ages provisions. We thus conclude that
the superior court erred by not declaring
void the settlements in this case, insofar as
the settlements purported to compromise
AWHA claims for unpaid overtime.

[3] Finally, Kinney argues that if the

settlements in this case are found to be
void, then the employees who have received
settlement payments from Kinney must
tender back those payments before they
may join the class action lawsuit here.
Kinney’s argument principally relies upon
our decision in Thorstenson v. Area Alas-
ka, Inc., 780 P.2d 371, 375 (Alaska 1989).
There we wrote that "[t]lender of the bene-
fits received under an agreement is ordi-
narily a prerequisite to an action at law for
rescission of the agreement” Id.

3. We recognize that the FLSA permits nonpri-
vate settlements, supervised by the Secretary of
Labor or the district court See29 U.S.C. § 216
(1988); sealsw Lym"sFood Stores, 679 F.2d at
1353-54. We have discovered no federal deci-
sions, however, that have adopted any excep-
tions to the prohibition against private settle-

Petitioners” argue in response that Thor-
stenson does not control here. Petitioners’
note that they moved the superior court not
for rescission of the settlement agree-
ments, but for an order declaring the
agreements void ab initio as violative of
public policy. Thus, according to petition-
ers, the tender-back requirement recog-
nized in Thorstenson has no application on
these facts. We agree with petitioners.

[4,5] An action to have an agreemert
declared void as violative of a statute or of
public policy is an entirely different action
than one for rescission. Rescission is an
equitable remedy that abrogates, annuls,
or unmakes a contract entered into through
mistake, fraud, or duress. Dreiling v.
Home State Life Ins. Co., 213 Kan. 137,
515 P.2d 757, 767-68 (1973). A void agree-
ment, on the other hand, never attains le-
gal effect as a contract. 1 A. Corbin, Cor-
bin on Contracts § 7 (1963); see also Cur-
rington v. Johnson, 685 P.2d 73, 78 (Alas-
ka 1984). As a result, the tender-back re-
quirement that may arise as a prerequisite
to an action for rescission has no relevance
in an action to declare an agreement void.
Thus, assuming they are otherwise quali-
fied, the potential class members who en-
tered into settlement agreements with Kin-
ney now may join the class action lawsuit
without first tendering back any settlement
money received.4

The superior court order denying peti-
tioners’ motion to declare void Kinney’s
settlement agreements with potential class
members is VACATED. The superior
court is instructed to enter an order declar-
ing all settlements in this case void, insofar
as they purport to compromise claims for
unpaid overtime under the Alaska Wage
and Hour Act

WNS-V

menu of an FLSA claim. S, eg, Lynn3Food
Stores, 679 F.2d at 1353 n. 9.

4. Of course, Kinney may offset damages ulti-
mately awarded to particular employees by any
amount that it has already paid to those employ-
ees in iu attempt to settle their claims.



SUMMARY ANALYSIS_HB 459

This proposed legislation will work a significant change in

the wage and hour Jlaws of Alaska. There are four areas of
potential impact that should be addressed. They are as follows:
A Private settlements of wage and hour

disputes would be permissible,

overruling the Supreme Court-s
decision in McKeown v. _Kinnev Shoe
corporation,

B. Liquidated damages would no longer
be mandatory in wage and hour cases,

C. Automatic liquidated damages for the
commissioner, and

D. The potential effect of the
legislation on current litigation.

These issues will be addressed separately.

Al Private settlements of wage and hour disputes would
bo permissible, overruling the SupremeCourt®"s decision
in McKeown v. Kinnev Shoa_.CQrporatiQn,W /0&S*

It has long been the rule under the federal Fair Labor
standards Act that an employer cannot settle disputes with its
employees over wage and hour violations without court or Department
of Labor approval. This requirement is imposed because of the very
great potential for abuse of the employer®s strong bargaining
position on this issue with its employees. This is exactly what
happened in the Kinnev case cited above, where the employer, facing
a potential overtime exposure to many of its employees past and
present, made individual settlement offers that represented only
pennies on the dollar of what the employer®s real overtime
liability was likely to be. All of the employees who still worked
for the company signed the agreement rather than risk the ire of
their employer. The employer®s offer, of course, put the employees
in avery awkward position, as they could not very well assert
their rights under the law and still be comfortable about keeping
their jobs. Other employees, getting a very brief and biased
description of the issue from the employer, and seeing the promise
of Immediate cash, simply took the employer®s offer without a fair
opportunity to educate themselves on what the employer actually
owed them. When they later learned what they had given up, they
discovered that they had made a very one-sided deal.

It was over-reaching of this nature that led to the Supreme

Court™"s decision in the Kinnev case, and this remains the law under
the Federal Act. The Kinnev protection is a very valuable one to
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employees who Tfind themselves confronted with an employer who
wishes to settle its overtime or minimum wage exposure for a
pittance. An employee is in a very difficult position when faced
with such an offer, and the Kinney case represents the best

response to such undue pressure. As the law now stands,
settlements must be reviewed for fairness before approval, making
sure the worker 1is not being taken advantage of. This policy

already appears in AS 23.05.180(b), which prohibits an employer
from using its leverage to settle wage disputes on terms that are
unfavorable to the employee.

The only problem with the Kinnev case is that it does not
explicitly address the commissioner®s authority to approve

settlement agreements. Everyone probably agrees that* the
commissioner should be given the authority to settle cases without
court approval. This is allowed at the federal level at 29 U.S.C.

§216(c) with an explicit statutory grant of authority tc the
Secretary of Labor to supervise such payments and settlements.
Unfortunately, HB 459 does not track the federal language, but
instead goes well beyond 1it, authorizing settlements directly
between the employer and the employee without the protection and
safeguard provided by court or Department of Labor supervision.
See HB 459 83 () and @ . HB 459 goes well beyond what is
necessary to correct this very small problem that the commissioner
has in getting settlements approved. HB 459 should be revised to
track the Tfederal Jlanguage, authorizing the commissioner to
suparvise such settlements.

HB 459 should be revised as follows:

Section 3(e): The commissioner may supervise
the payment of the unpaid minimum wages or the
unpaid overtime compensation owing to any
employee or employees under AS 23.10.060 or
23.10.065, and the agreement of any employee
to accept such payment shall, upon payment in
full, constitute a waiver by such employee of
any right he or she may have under AS
23.10.060 or 23.10.065 to such unpaid minimum
wages of overtime compensation and an
additional equal amount as liquidated damages.

HB 459 83(Ff) should be deleted, as it subverts entirely the
protection against overreaching by the employer against the
employee. 1t would be an easy matter for any employer to willfully
violate overtime and minimum wage requirements of the law and
simply settle those claims with the employees on terras very
favorable to the employer if this protection is not retained. This
is certainly the most dangerous flaw in HB 459.

B. Liquidated damages would no longer be mandatory in wage
and hour cases.



Under current Alaska law, companies who violate Alaska"s Wage
and Hour Act must pay unpaid wages and an equal amount in
liquidated damages. There 1is no provision iIn the law as It now
stands that allows for any exceptions to the mandatory imposition
of liquidated damages. Thus, an employer who makes every effort to
comply with the Qlaw may still find itself facing a liquidated
damages penalty. There 1is some natural concern for imposing the
penalty on an employer who does its best to comply with the law.
Howevor, these cases are a very small minority. The more typical
scenario involves a large company doing business outside the State
of Alaska who decides to enter the market within the state and
simply 1imposes on its Alaska employees the standard corporate
method for payment of wages and overtime. These businesses don"t
bother to check the Alaska Statutes to determine their potential
application and simply proceed in the face of Alaska law.

Because most wage and hour violations go unnoticed, the
Outside business enjoys an extreme competitive advantage over
Alaska businesses who know the law and comply with it. Weakening

the law by weakening the liquidated damages provision will
substantially diminish the incentives for these out-of-state
businesses to comply with Alaska law. This would not be a

desirable result 2nd would only further exacerbate the competitive
advantage out-r»f-state companies enjoy who continue to operate in
violation of current Btate law.

All of this, of course, does not address the real problem,
which iIs the business that is aware of the law and takes steps to
comply, only to find that a judge somewhere disagrees and imposes
the Iliquidated damages penalty. As currently proposed, HB 459
would allow the employer to escape liquidated damages if it
demonstrates that their action was in good faith and based on
reasonable grounds. This language will be the inevitable source of
further litigation, introducing another eloment of uncertainty and
another point of controversy into wage and hour cases.

Some proponents of HB 459 argue that Alaska is "out of step’l
with other states 1in the way they handle liquidated damages
questions. Because liquidated damages are not mandatory iIn some
jurisdictions, so the argument goes, they should not be in Alaska.

Mandatory liquidated damages in Alaska are no accident. This
state has a long history of protecting its working men and women

from abusive employment practices. A stiff penalty for those who
violate wage and hour laws with impunity will do more to ensure
compliance than an army of state compliance officers. It is a

cofit-effeative way to ensure that employers TfTollow the law.
Workers in Alaska, with its many remote work sites, are especially
vulnerable to employment practices that demand long hours at low
pay . An employer is much more likely to ask too much of its
workers in this state than anywhere else. This 1is a particular
problem «in Alaska because so many of the employers are based

3



Outside, having no interest in the state except profits and no
stake in the community. It is the working people in the state, who
3tay here and raise their families here, who deserve the protection
current law offers. Any weakening of the law will only work to the
advantage of outside interests and to the prejudice of Alaska

residents.

A better approach would be to develop a simple mechanism to
protect employers who make an honest effort to comply with the law
from liquidated damages. A better solution than that proposed in
HB 459 is suggested by the way the Department of Labor currently
handles some pay plans. Under AS 23.10.060(15), employers can
implement flexible work hour plans if certified by the Department.
A similar certification procedure could easily be adopted for
employers allowing them to apply to the Department for a written
determination of the appropriateness of what the employer proposes,
if the commissioner agrees that the employer®"s action 1is legal,
certification is given. The certification then gives the employer
an absolute defense to liquidated damages, if a judge at some point
in the future disagrees with the certification given by the

Department. Otherwise, the employer acts at its own risk 1in
ignoring tlie statutory requirements for minimum wage® and overtime
compensation. Therefore, Section 3 of HB 459 should be rewritten

to BtatB as follows:
AS 23.10.110 1is amended by adding a new Bubsaction to read:

(d in an action under (@@ of this section to recover
unpaid minimum wages, unpaid overtime compensation, or
liquidated damages, if the employee and the employer have
signed a written agreement and the Department has issued
a certificate approving the agreement as not in violation
of AS 23.10.050-23.150, the employer is not subject to an
award of liquidated damages under (@) of this section.

The virtue of this proposed language is that it removes all
uncertainty and doubt over whether Jliquidated damages may be
awarded. If the employer has an honest question about whether the
employee 1is entitled to minimum wage or overtime, this can be
addressed by the Department on a case-by-case basis and the
employer can proceed without fear of having a liquidated damages
penalty applied against it.

Such a mechanism would have the advantage of avoiding further
costly legal battles between the employer and the employee over
whether the employer®s conduct was in '"good faith" and based upon
"reasonable grounds'. Those phrases are broad enough and vague
enough to create only further legal uncertainties for the parties.

As a practical matter, there *re only very few cases where
this is a serious concern, as the more common practice is that out-
amployers simply adopt the pay practice they think is

4



appropriate and act in accordance therewith. it ie a very rare
case where the employer takes the time to determine what Alaska law
requires, and then acts in accordance with it. The real problem
with HB 459 1is that it is overbroad, undermining the employee®s
protections in all cases simply because there have been a few
reported instances where the employer has tried to comply with the
law but still had to pay liquidated damages.

C. Automatic liquidated damages for the commissioner.

HB 459 would require that employers whose wage and hour
violations are prosecuted by the commissioner remain subject to
mandatory liquidated damages, apparently on the theory that the
commissioner needs more "clout” when dealing with recalcitrant
employers. On the other hand, HB 459 would make liquidated damages
discretionary for private actions. This raises obvious
constitutional problems with equal protection. If all persons are
to be treated the same under the law, their remedy should not be
different if they pursue their claim through the commissioner or in
an independent action. Free access to the courts for redress of
wrongs is a Ffundamental principle that would be inhibited through
the creation of such a two-tier structure.

The preference HB 459 gives the commissioner would probably
not survive a court challenge and the commissioner would also be
deprived of the leverage of mandatory liquidated damages.

As noted above, HB 459 would make [liquidated damages
discretionary in many instances. The commissioner seeks to except
the state from this statutory changa. There is no apparent reason
why the commissioner should be treated any differently than other
litigants. The problems of an employer who seeks to comply with
the law are no different when ho faces a legal challenge from the
commissioner or a private party. Both circumstances should be

handled the same.

D. The potential effect of the legislation on current
litigation.

HB 459 in its present form has gone through several versions.
An early version proposed that it would apply only to work
performed after the effective date of the legislation. Nov it is
designed to reach any litigation or agreements that have not yet
been concluded as of the effective date of the Act. This 1is
certain to generate a lot of controversy over the legality of
applying laws retroactively to work already performed. There is no
legitimate,‘justification for taking this position, except perhaps
to bail iV'out employers who are attempting to save through
legislation what they are likely to lose in pending litigation. It
is simply poor policy to resolve court battles through legislation.
Making any enactment that is finally adopted by the legislature
applicable only to work performed after that date will not alter



«

the expectations of the parties, which they are entitled to rely
upon at the time they perform services under Alaska®"s wage and hour
law. This legislation should be revised to apply only to work

performed after its effective data, avoiding another constitutional
challenge to Alaska®"s wage and hour laws.
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130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

February 18, 1994

Sectional Summary of HB 459. (Liquidated damages and
attorney fees for minimum wage and overtime compensation
claims)

Representative Eldon Mulder

Teresa B. CramerC/AfAQ/
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule
established in the statute that employers who violate the overtime wage or minimum
wage requirements are liable for liquidated damages in the amount of the unpaid
minimum wage or overtime compensation.

See. 2 permits the court to award attorney fees to the prevailing party, as determined
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated
damages or to award an amount less than the amount required under AS 23.10.-
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer
shows to the satisfaction of the court that the employer acted in good faith and that
the employer had reasonable grounds for believing that it was not violating the
minimum wage or overtime requirements. This waiver does not apply to an action
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of
unpaid minimum wage or overtime claims including settlements. Under Sec. 4(a),
this subsection applies to agreements entered into on or after the effective date of
the Act.

WMHI



Representative Eldon Mulder
February 18, 1994
Page 2

Subsection (f) permits an employee to waive the right to liquidated damages in a
written settlement agreement with the employer. Under Sec. 4(b), this applies to
written agreements entered into on or after the effective date of the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution-
ally permitted, the rest of the Act applies to actions in which a final judgement has
not been entered on the date the Act takes effect.



BILL NO: House Bill No. 459 DATE: February 21, 194

TITLE: Damages And Atty Fees For Unpaid Wages CONTACT: Arbe Williams
465-2700

House Bill No. 459 would substantially alter the punitive penalties that currendy exist for
violations of the Alaska Wage and Hour Act. Section 3 would provide for a "good faith"
exception to penalties except where actions are brought by the Commissioner of Labor. In
addition, the commissioner and private parties would be authorized to negotiate a settiement that
excludes part or all of the liquidated damages. Section 4 would apply the amendments to the Act
to cases currendy in litigation in the courts.

The interest to address liquidated damages is the result of a recent Alaska Supreme Court case
involving Kinney Shoes wherein the Court found that individual settiement agreements that did
not include liquidated damages were void. This has resulted, for all parties to such disputes,
including the Department of Labor, in the mandatory inclusion of liquidated damages in any
settiements reached. Prior to the Kinney Shoes decision parties could, and did, waive some or
all liquidated damages if convinced that it was appropriate and in the best interest of the
settiement If a claim could not be settled administratively and court action was required,
liquidated damages were automatically awarded if the case came to trial and the plaintiff

prevailed.

The liquidated damage penalty created in AS 23.10.110 has been determined by the courts to be
a punitive penalty designed to deter employers from violating the minimum wage and overtime
obligations imposed by state law. This bill would eliminate automatic liquidated damages. The
bill attempts to provide an exception for those cases brought by the Department of Labor but the
department is advised that the courts would not look at those cases differently. A "good faith”
effort does not require that the employer act to inform oneself of the law. Without an effective
and guaranteed deterrent, employers will chance getting caught in violation of the laws because
the odds would be good that the worst that will happen is that they will be forced to pay the
wages they were liable to pay in the first place.

Before the Kinney decision, the department, and private parties, had the ability to negotiate
settiements that included some portion of the liquidated damages using the certainty that a court
would award 100% liquidated damages as leverage for settiement. Thus, settlement did not rely
on an overburdened court system for relief in each and every case. Less than 1% of the
department’s claims ended up in court and fewer actually came to trial. In addition, there were
no complaints with the process until the Kinney Shoe case removed the parties’ ability to settle

for less than 100% of damages.
The Department of Labor supports encouraging the settiement of wage claims outside the court

system and would propose to amend House Bill No. 459 to define "good faith” to include
affirmative action taken by the employer to comply with state law. This amendment would

P O SITIO N PAPERI/Departm ent of Labor



Hous6 Bill No. 459

encourage compliance with the Alaska Wage and Hour Act, would provide an incentive to settle
wage claims, and would reduce the burden on the courts to enforce the state’s laws.

In addition, the Department would propose that the inclusion of Section 4 be reconsidered. This
section affects those claimants whose cases are currently before the courts but have not been
decided; those employees would be treated differently than those who filed during the same
period but whose cases have been decided. All employees should be assured that they are
provided equal protection under the law.

APPROVED

DATE
Charle\W. Mahlen inissioner

P O SITIO N PAPERI/Departm ent of Labor
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DAVISWRIGHT TREMAINE

Law Qroai
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from: p&rry Grover, Davia wright Treaaine
dates February 2, 1994
RE: Analysis of proposed Housq Bill relating to

liquidated damagoo and attorney feea for minimum
wage and overtime compensation claims

This bill corrects two_serious shortcomings with respect to
th® liquidated damages provision of the Alaska Wage K Hour Act
(AWHR), AS 23.10.110(8)i

1. It restores to tha Commissioner of th® Alaska Department
of Labor the authority to settle minimum wage and overtime
claims without assessing liquidated damages, and It
authorizes settlements outeid® court; and

3. Jt grants tha courts discretion In private AVHA
litigation to award partial or no liquidated damages if ths
employer proves he acted In good faith and raasonably.

Neither action has bean legally permissible since the Alaska
Supremo Court®s decision in McKeown v. K."nmnsv flhoa Corp.. 820
P.2d 1068 (Alaska 1891).

The polioy underlying AWHA le to require Gmploysrs who ffsil
to pay their employees minimum wages or overtime compensation the
unpaid minimum wages or overtime compensation vhioh are due, and
an equal amount as liquidated damages. This policy is drawn from
the federal Fair Labor Standards Act (FL$A) Which contains
aimilar liquidated damages provisions.

Unliks tha flsa, hovavsr, AS 23.10.110(a) has been
interpreted by the Alaska supreme court as mandating payment of
liquidated damages In every case, regardless of whether tha
employer acted reasonably and in good farth. The FLSA allows the
court to waive liquidated damages in whola or iIn part if the
employer makes that showing. Moreover, prior to Kinney flhoa. the
Commissioner felt he had authority in appropriate cases to settle
claims without requiring payment of liquidated damages,, Tflince
that daoiBion, the ComsIBBioner has been required to reaover
liquidated damages In_jyjgyLEm«

This bill does not remove the liquidated dosages provision
in AMHA. Rather, 1t restores the Commissioner”s pra-Klnnav shoe
settlement authority, and It grants th® courts power to waive

Fenil{90§ utf-S\W
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liquidated damages in oases where federal law allows that
discretion.

The following analysis of Sections 3 and A of the bill
summarises how this bill oorreota AVHAIL

Subsection ?(d}. This provision Incorporates tha FLSA
standard under which a court may decline to award liquidated
damages where the employer proves it acted reasonably and iIn good
faith. M1 29 U.S. Code $ 260. subsection (d) applies only to
private ANHA litigation. It does not affect the Couuaissioner®s
enforcement and settlement powers.

For example, an employer wight incorrectly believe an
employee is exempt from overtine compensation because of advice
from the Department of Labor given under a good faith
misunderstanding of certain facte. After trial, the court would
require the employer to pay the overtime compensation, but could
decide to award partial or no liquidated damagec depending on
circumstances of the case, it will be the employer®s burden to
persuade the court not to award liquidated damages.

Subsection 3(e). This provision was requested by the
Coimuiaslloner. It likewise in drawn from tha FLSA, 29 U.S.Code $
216, and ie iIntended to restore the Commissioner®a pre-Kinney
P)hda authority to settle AWHA cases without requiring payment of
liquidated damages. IT the Corraieaioner finds it necessary to
eu* the employer in court and prevails at trial, an award of full
liquidated damages is required under AS 23.10.110(e). Employers
thus will have a powerful Inducement to accept reasonable
settlement proposals advanced by the Commissioner.

Subsgotion. 3(F). This provision allows awha settlement*
made outside of court which expressly waive liquidated damages to
be respected judicially. The Kinnev Shoe court hold that private
settlements are void. The court®s decision has had tha effect,
albeit perhaps unintended, of increasing resort to litigation.
There 1s language in the decision which strongly suggests that
only those «etue»*nts approved by a court ara valid, it e poor
public policy to encourage litigation and to discourage private
settlements of claim.

Section 4. This effective date proviaion distinguishes
between private AWHA litigation and enforcement of AWHA by tho
Commissioner. Restoration of the Comniaaioner®s settlement
authority (Subsection 3(e)) and authority for private AWVHA
BottlenontB (Subsection 3(F)) are tied to the effective date of
the Act. The good faith and reasonable grounds defense to
liquidated damages will become available iIn pending private court
proceedings vhicn have not gone to final judgment prior to the
affective date of the Act, and to future aatlcna.



DAVIS WRIGHT TREMAINE
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(90h 2575300
MEMORANDUM
TO; Alaskan Employers
FROM: Parry Grover
DATE: February 18, 1994
RE: Analysis of House Bill 459°s "Good Faith and
Reasonable Grounds'™ Exception to Liquidated
Damages

Questions have been raised regarding what employers must
prove to avoid assessment of mandatory liquidated damages under
the '"good faith and reasonable grounds™ exception incorporated in
Section 3(d) of H.B. 459.

The questions can be answered by reference to existing
federal regulations adopted under the Fair Labor Standards Act
(FLSA) and the Portal-to-Portal Act, and federal court decisions
which have ruled upon the avairlability of that defense in a wide
variety of fact situations.

1. IT H.B. 459 1is Enacted into Law. Will an Employer Be
Able to Prove i1t Acted Reasonably and iIn Good Faith by

Showing the Employer Was Ignorant ..of the Requirements
of the Alaska Wage & Hour Act?

No. Ignorance of the law is no defense. Federal court
decisions have held that ignorance of the requirements of the
FLSA, the Portal-to-Portal Act and the Equal Pay Act does not
constitute good faith or reasonable grounds. See Marshall v.
Brunner. 668 F.2d 748 (3rd Cir. 1982); Crenshaw v. Quarles
Drilling Coro.. 798 F.2d 1345 (10th Cir. 1986). For example, the
federal appellate court iIn Barcellona v. Tiffany English Pub.
Inc.. 597 F.2d 464, 469 (5th Cir. 1979), held:

[G]Jood faith requires some duty to investigate
potential liability under the FLSA. ¢ ¢ _ Even
inexperienced businessmen cannot claim good faith when
they blindly operate a business without making any
investigation as to their responsibilities under the
labor laws. Apathetic i1gnorance 1is never the basis of
a reasonable belief.

- T 2 -1W
Bellewe, Wastu o [RNA. Rutland, Oregm
Richland, WWashington moan ruANGSsco, ju. ug <somu,. < Washington, D.C.



2. What muBt an Employer Prove to Avoid Assessment of
Liquidated Damages Under the Good Faith and.Reasonable
Grounds. Exception?

Reported federal decisions show clearly that tha good faith
and reasonable grounds exception iIs not easy to satisfy* The
employer has the burden of proving both that i1t acted In good
faith (@ subjective standard), and that i1t had reasonable grounds
for believing its actions were in compliance with the law (an
objective standard). |If the employer fails to prove either
element, the exception to mandatory liquidated damages is not
available. Mireles v. Frio Foods. Inc.. 899 F.2d 1407 (&th Cir.
1990); Maichrzak v. Chrysler Credit Corp.. 537 F. Supp, 33
Mich. 1981).

Federal regulations incorporate these dual requirements. 29
CFR 8§ 790.22(b) restates both standards and explains:

IT these [two] conditions are met by the employer
against whom suit iIs brought, the court 1iIs permitted,
but not required, iIn Its sound discretion to reduce or
eliminate the liquidated damages which would otherwise
be required in any judgment against the employer. , . ,
If, however, the employer does not show to the
satisfaction of the court that he has met the two
conditions . . ., the court is given no discretion by
the statute, and it continues to be the duty of the
court to award liquidated damages.

At a minimum, the dual standards require the employer to
prove the honest intention to ascertain and follow the dictates
of the Act, Hultgren v. County of Lancaster. Nebraska, 913 F.2d
498 (8th Cir. 1990). Thus good faith can be shown where the
employer seeks out publications and opinion letters in an effort
to determine whether 1its pay practice is lawful, Hultgren. 753 F.
Supp. 809; or where it seeks the written opinion of the
Department of Labor, Clay v. city of Winona. 753 F. Supp. 624.

But even i1f the employer has an honest, good faith belief
that i1t acted in compliance with the law, the liquidated damages
exemption will be denied the employer if its actions appear
unreasonable to the court. For example, if the employer obtains
the opinion of the Department of Labor, but then fails to follow
the Department®s recommendations, liquidated damages will be
assessed. SEIU Local 102 v. County of San Diego. 784 F. Supp.
1503 (S.D. Cal. 1992). Or where the employer ignores disclaimers
in Department of Labor guidelines, the exception will be denied.
Renfro v. City of Emporia. Kansas. 732 F. Supp. 1116 (. Kan.
1990) .

9.



In short, the employer must show he attempted to determine
what the law requires and then took the additional, critical step
of attempting 1o comply with the law in a reasonable manner.

3. Should AJaska Attempt to Define the "Good Faithl and
'Reasonable QrovmflIB" Stanflarflg.,In, .the..statute.?

No, that is not necessary and might very well confuse rather
than clarify. Section 3(d) 1incorporates the same '‘good faith”
and "‘reasonable grounds” standards used throughout similar
federal laws such as the FLSA, the Fortal-to-Fortal Act, and the
Equal Pay Act. The fTederal regulations and court decisions
provide an ample body of precedents regarding the proper
interpretation of these terms in many different fact situations.
See 29 U.S.C.A. 8 260 and annotated court decisions reported
therein,

The AWHA is based substantially on the FLSA. [Indeed, the
AWHA encourages the Alaska Commissioner of Labor to adopt
"regulations and interpretations that are made by the
administrator of the Wage and Hour Division of the federal
Department of Labor . . AS 23.10.095. The Commissioner and
Alaska courts should look to thoss federal regulations and
decisions for guidance.

Perhaps most importantly, were Alaska to attempt to
statutorily define these standards and do so iIn words any
different than those used in the federal regulations, that almost
certainly would lead to iIncreased litigation. Attorneys would
argue the Legislature must have intended different standards to
apply in Alaska. It is no accident that Civil Rule 82 (regarding
prevailing party attorneys® fees), which s unique to Alaska, 1is
the single most often litigated court rule iIn this state.

There 1s no sound policy reason for Alaska to attempt to
redefine terms which have been in use for many years in virtually
identical federal administrative and court proceedings, and whose
meanings are well understood.
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Members of The State House Labor and Commerce Committee:
Reps. Bill Hudson, Chairman

Joe Green, vice Chailrman

Eldon Mulder

Brian Porter

Bill Williams

Joe Sitton

Jerry Mackie

I wanted to let you know that Our Lady of Compassion Care Center
wholeheartedly supports the passage of HB 459. This legislation
brings much needed reform to Alaska®s wage and hour statute by once
again allowing for negotiated settlements and allowing the State
Department of Labor (DOL) and the Alaska Courts the flexibility to
mitigate what are now mandatory liquidated damages provided the
employer can prove his or her error was made in "‘good faith™. The
current law, as interpreted by the Alaska Supreme Court 1iIn 1its
"Kenny Shoe' decision, strips the DOL of i1ts previous flexibility
with regard to settlements and liquidated damages, voids private
settlements, and creates a 'double or nothing"” situation whereby
the only options open to the employer are:

1. paying the costs of an outright victory in court, or
2. paying double whatever the claim is regardless of
the circumstances.

The bill will not make 1t easy for employers to avoid paying
overtime claiTas or liquidated damages. It will simply provide that
in cases where employers can demonstrate they have made 'honest
mistakes™ the Department or the Courts may take this 1iInto
consideration when deciding whether and how much liquidated damages
are awarded. The Failr Labor Standards Act, upon which the Alaska
statute 1is based, provides the flexibility in federal law that HB

459 seeks to allow iIn state law. In addition, the states of
California, Oregon, and Washington already have very similar
provision on their books. I can think of no reason Alaska

employers should be placed under a more burdensome standard than
the thousands of businesses on the rest of the Pacific Coast.
Please give HB 459 your support and move it out of the Labor and
Commerce Committee as soon as possible. 1 look forward to working
you to achieve fTinal passage of this critically important
legislation.

s,eissa A. WraJgnt, Director Human Resources
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WALTER J. HICKEL. GOVERNOR

D E PT ' O E N AT U RAL R E SO U R C E S ZECBH%XRi(gI(E),SiLASKA 99510-7034

PHONE: (907) 763-2553
DIVISION OF OIL AND GAS
(907)762-2547

April 21, 1994

The Honorable Al Vezey
Alaska State Legislature
Room 102

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Vezey:

As you will recall, HB 474 was introduced earlier this seswn following a series of adverse
court decisions concerning oil and gas lease sales and offshore prospecting permits. A
summary of the lawsuits which led to the drafting of HB 474/SB 308 is enclosed The
decisions in those lawsuits confirmed the need to amend the Title 38 Best Interesi Finding
provisions and the Title 46 Alaska Coastal Management Program requirements. In
response, these bills were drafted to clarify the legislature’s intent regarding the procedures
to be followed in preparing for resources disposals, as well as permitting projects in Alaska’s
Coastal Zone. It is critical that the legislature act this session to ensure the state’s
continued ability to conduct its oil and gas leasing and other disposal programs.

Earlier today, the Senate passed its amended counterpart of HB 474, CSSB 308 (Fin). It
is my understanding that CSSB 308 (Fin) is being referred to the House Resources
Committee where hearings are expected to be held next week. With limited time remaining
in the session, | wanted to be sure that you are aware of the recent amendments to this
legislation, and how these amendments have broadened public acceptance and support for
ihis bill.

To that end, | have enclosed several documents which address the specific amendments
made to SB 308 between the time the bill moved into the Senate Finance Committee and
its passage by the Senate. These documents include April 9 and 12, 1994 memoranda from
me to Senator Pearce describing amendments which had been made as of those respective
dates. In addition, | have enclosed the three-page amendment which subsequently was
offered by Senator Pearce and adopted by the Senate just prior to the bill’s passage. An
accompanying document provides a short description of the basis for each provision of
Senator Pearce’s amendment on a page and line number basis.



I have also enclosed letters of support from Mr. Jon Isaacs and Ms. Nancy Wainvvright, both
of whom are independent consultants to certain of the Coastal Districts, as well as from Ms.
Linda Freed of the Kodiak Island Borough. Also enclosed is a copy of Resolution #94-046
from the Matanuska-Susitna Borough, reversing its earlier Resolution #94-032 and
supporting passage of CSSB 308 (Fin), as amended on the floor by Senator Pearce. It is
important to note that both Mr. Isaacs and Ms. Wainwright submitted their letters of
support on behalf of themselves, and not as representatives of the district.

I hope that your review of these materials confirms that in the intervening weeks since you
last saw this legislation, it has undergone many substantive amendments in response to
concerns raised by the public, the Coastal Districts and affected municipalities, among
others. As with any legislation of this scope, however, i is virtually impossible to
accommodate every amendment suggested. Nevertheless, | feel that all the parties have
made a good faith effort to assure that reasonable compromises are represented in the bill
which now comes to the House. | believe CSSB 308 responds to public concerns, while at
the same time maintaining the protections which are necessary to assure continuation of
these vital state programs. | urge you and your colleagues to support passage of this very
important legislation.

I look forward to the opportunity to answer any questions which you or your staff may have
or to discuss the legislation and its background in greater detail if you desire.

Sincerely,

Barnes E. Eason
Director

Enclosures
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PHONE. (SOT) 7E2-25S3
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TO: Senator Drew Pearce DATE: March 28, 1S94

Senator Steve Frank
FILE NO.:

PHONE: 762-2553

FROM: Barbara Fullmei SUBJECT: SB308 - Litigation

Kyle Parker /jx Summary
/

Resources Disposal Litigation Summary
BACKGROUND

Under current law, the Department of Natural Resources ("DNR") may not
dispose of state land, resources, or property, or interests in them, unless the
Commissioner first determines that such action will serve the best interests of ihe
state and issues a written finding to that effect. Except in the context of oil and gas
lease sale best interest findings, however, the legislature has not directed specific
requirements for a best interest findings analysis. Rather, the generally applicable
best interest finding provision simply states, in pertinent part:

Upon a written finding that the interests of the state will be best served, the
director may, with the consent of the commissioner, approve contracts for the
sale, lease, or other disposal of available land, resources, property or interests
in them, and, in addition to the conditions and limitations imposed by law, may
impose additional conditions or limitations in the contracts as the director
determines, with the consent of the commissioner, will serve the best interests
of the state. ... [7]he director shall make available to the public a written
finding that sets out the facts and applicable law upon which the determination
that the sale, lease, or other disposal will best serve the interests of the state

was based.

AS 38.05.035(e). The legislature has chosen not to define the scope of DNR 3 best
interests analysis or even to suggest specific things that should be included in the
written finding. The current statute merely requires that DNR "set out the facts and
applicable law"™ which form the basis for its best interests determination. The
legislature, therefore, apparently intended to leave the details concerning the proper
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scope of the written finding and the review upon which itis based to the expertise and
discretion of DNR.

The Alaska Supreme Court, however, has not been content to let DNR
define the scope of its best interests finding or coastal consistency determination in
light of the uses to be authorized by the proposed disposal of land or resources.
Instead, beginning in 1990 witn its first decision on Oil and Gas Lease Sale 50
(Camden Bay), the Supreme Court has repeatedly reversed superior court decisions
upholding DNR"s best interest findings and coastal consistency determinations,
particularly when DNR deliberately limited the scope of the finding challenged in
accordance with limits on the uses directly authorized by the disposal. In short, the
Court disapproves of DNR deferring consideration of remote, speculative impacts that
possibly could result ifthe uses authorized pursuant to a best interest finding and
coastal consistency determination iead to future development — none of which could
happen without further review and authorization.

The following chronologies of the administrative appeals to DNR, the appeals
to the superior courts and the Supreme Court, and the subsequent remands,
graphically illustrate both the scope and complexity of this litigation.

OIL AND GAS LEASE SALE 50 (CAMDEN BAY)

In the Trustees for Alaska v. State ("Camden Bay I")decision, issued on
March 16, 1990, the Supreme Court ruled on the six issues raised by Trustees in their
points on appeal:

1) The Court rejected Trustees "claim that they had been denied a fair
opportunity to comment on the issues concerning offshore development, holding
that the preliminary best interest finding gave sufficient notice that offshore
facilities were contemplated.

2) The Court rejected Trustees argument that DNR 3 best interest finding, in
general, did not sufficiently explain the basis for its decision that the sale was in
the best interest of the state.

3) The Court rejected Trustees "claim that DNR did not adequately address
the cumulative effects of its leasing decision.

4) The Court agreed with Trustees "claim that DNR did not adequately
consider the methods and risks of oii transoortation from Camden Bay fANWR
remains unavailable for onshore support facilities

5) The Court rejected Trustees "argument that leasing Camden Bay was
unreasonable because oil production and transportation would not. be
economically feasible without onshore support facilities in ANWR , holding that
"this court need not inquire into the feasibility of future development."
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6) The Court agreed with Trustees 7assertion that AS 44.19.145(a)(11)
required the office of Management and Budget ("OMB"), rather than DNR, to
render the conclusive consistency determination under the Alaska Coastal
Management Program ("ACMP").

The Court remanded the Sale 50 final best interest finding stating that DN R omitted
"any discussion" of the facilities necessary to transport oil from the Sale 50 area if
ANWR & status remains unchanged.

The state petitioned the Court for rehearing of its Sale 50 decision asserting
that the Court overlooked the fact that DN R did discussed transportation issues,
including specific potential alternatives and their risks and berefits, in the final finding
to the extent feasible at the lease sale stage. DNR argued that, given the uncertain
nature of the quantity, quality, and location of oil deposits, and of the nature of tha
technology used to produce any deposits discovered, detailed hypothetical studies of
alternative development scenarios at the lease sale stage are "unfair and unwise,"
"speculative,” and "a gross misallocation of resources.” See Tribal Village of Akutan v.
Hodel,869 F.2d 1185, 1192 (9th Cir. 1989); Park County Resource Council V. United
States, 817 F.2d 609, 624 (10th Cir.1987): County of Suffolk v. Secretary of Interior.
562 F.2d 1368, 1378 (2d Cir.1977) cert.denied, 434 U.S. 1064 (1978); Villaoe of False
Pass v. Watt,565 F.Supp. 1123, 1134 (D.Alaska 1984), afTd, 733 F.2d 605 (9th Cir.

1984).

The Court never acted on the state"s petition for rehearing. DNR, therefore,
issued a supplemental best interest finding in September 1990 to comply with the
Court remand. The Court3 ruling in Sale 50, however, also led to the enactment of
new legislation intended to clarify the Title 38 best interest finding requirement for oil

Two weeks after the Camden Bay ldecision was issued, then-Governor
Cowper requested that the Alaska Legislature enact legislation addressing Ahe Courts3
decisi-n. Two billswere introduced at the Governor 3 request. SB 539 provided for
ratification of the Camden Bay lease sale. SB 540 amended AS 44.19.145(a) to make
clear that DNR and the other resource agencies have the authority to render
conclusive consistency determinations ifa project involves only the permits of that
agency.l The Governor also requested that amendments be introduced to HB 128 to

1 Although the Senate overwhelmingly passed SB 539 to ratify
the Camden Bay lease sale, the House Resources Committee did not
move the bill to the floor for a vote before the legislature
adjourned. The legislature did, however, enact SB 540, which
clarified that DNR was the proper agency to render the conclusive
consistency determination for oil and gas lease sales. The

Fage 3
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identify the subjects that DNR must discuss in its best interest finding for oil and gas
lease sales. The Governor explained the purpose of the proposed legislation as

follows:

The proposed amendments to SCS CSHB 128 (RES) respond to the court's
holding that the best interest finding for Oil and Gas Lease Sale 50 (Camden
Bay), required by AS 38.05.035(e), failed to consider the environmental safety
of transportation facilities should the Arctic National Wildlife Refuge (ANWR)
remain unavailable for shore-based support facility siting under federal law.
The decision overlooks the fact that the bcst-interest finding did address
transportation to the extent feasible at the time of the lease sale, incorporating
suggestions from, among others, the Department of Environmental
Conservation (DEC) and the Department of Fish and Game (ADF&G).

1990 Senate Jour. 3132 (emphasis added). The Governor further explained thai die
proposed legislation was intended to clarify that in preparing its best interest finding,
"DNR need not speculate concerning me location and size of discoveries, the
economic feasibility of ultimate development, future environmental or other laws that
may apply at the lime of any future development, or other such factors that cannot be
reasonably foreseen at the time of leasing."

The legislature enacted SCS CSHB 128 (FIN) which in its final form added a _
new subsection (g) to AS 38.05.035. The new subsection provides a complete list of
what must be considered and discussed in a written besi interest finding for an oil and
gas lease sale. The director3 duty to consider and discuss facts >s limited to "facts
that are known to the director at the time of preparation of the finding and that are
"material to the [matters listed in the statute] or to issues that were raised during the
period allowed for receipt of public comment.” Governor Cowper signed this hill into
law on June 14, 1990.

In May 1991, Trustees initiated their second appeal of Sale 50 on issues
regarding the Alaska Coastal Management Program ("ACMP"). After briefing and oral
argument, the Supreme Court, in itssecond opinion in the Sale 50 litigation (Camden
Bay II). remanded D NR 3 coastal consistency determination for additional findings.
This second remand was based, in part, on an erroneous predicate: that DNR 3
determination of geophysically hazardous areas was limited to "a summary statement
that the entire Sale 50 area isa Rnown geophysical hazard. ™ |In its Opinion, however,
the Court understated D N R 3 efforts to identify geophysical hazards, and the extensive

legislature removed the inconsistency between the regulations anc
the statute by amending the statute retroactively. The Governor
signed this bill into lav; on May 11, 1990.
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Sale 50 administrative record established that DNR advanced more than a "summary"
statement" that the entire sale area isa known geophysical hazard.

In its Sale 50 finding, under the heading "Potential Geological and
Geophysical Hazards inCamden Bay, "DNR noted:

Geophysical surveys conducted inthe Camden Bay region (Grantz et al, 1982)
have delineated several potential hazards to oil ard gas exploration and
production which may be of greater significance to the Sale 50 area than other
sale areas on the North Slope. Recent uplift on the Beaufort Sea shelf north of
Camden Bay and the occurrence of numerous faults and shallow earthquakes
indicate that this area may be an active tectonic zone. The magnitude of
earthquakes recorded in the Sale 50 vicinity range from less than 1.0 to 5.3 on
the Richter Scale. In addition, documented slump features indicate that
sediments are susceptible to liquefaction and tectonically triggered sliding or
slumping in the deeper waters. The instability of poorly consolidated sediments
on the Beaufort Sea shelf may present a potential hazard to pipelines,
platforms, and artificial islands.2

In its assessment of geological and geophysical hazards in the Sale 50 finding, DNR
specifically cites to a detailed survey of geophysical hazards in the Camden Bay area:
"Map cross sections and chart showing late Quaternary faults, folds, and earthquake
epicenters on the Alaskan Beaufort Shelf: USGS Miscellaneous Investigations Series,
Map 1-1182-C, scale 1:500,000," Grantz, A. and others. 1982.3 |In fact, at the time of

2 In its Opinion, the Court quotes from the federal
environmental impact statement ("EIS") prepared for OCS Sale 97
(in the Beaufort Sea adjacent to the Sale 50 tracts) and states
that: "The federal statement deals with faults and earthquakes in
the Ca den Bay area in much greater detailthan the State's
decisional document." However, acomparison of the statement in
the Sale 50 finding, quoted in the text above, with that quoted
favorably by the Court, shews that the Sale 50 statement is at

least as detailed, if not more, than the federal statement. The
federal statement on faults and earthquakes in the OCS Sale 97
EIS states in full: "Earthquakes indicate active movement along

the faults in the Camden Eav areaand tend to occur along the
axes of anticlines and synclines. They are part of the central
Alaska Seismic system. Most cf the earthquakes recorded since
1968 range in magnitude from 3.0 to 4.0."

3 The U.S. Fish and W ildlife Service referred this survey to
DNR in its comments on proposed Sale 50. DNR specifically relied
on the Grantz survey ("Grantz et al., 1982") in its analysis of
geopnysical hazards. DNR also compiled and considered additional
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its final finding for Sale 50, DNR incorporated by reference the only publicly available
maps and cross-sections of known geophysical hazards.

InCamden Bav Il.the Court remanded the finding to DNR "to identify and
report on known and substantially possible areas of geophysical hazards within Sale
50." When preparing the best interest finding and coastal consistency determination,
however, DNR "conducted] a survey of available sources”™ and "reported] the resulis.”
Specifically, DNR identified known geophysical hazards based on the only survey of
the Camden Bay area then available, the Grantz survey. In addition to addressing
and identifying known hazards, DNR imposed stipulations and terms of sale to mitigate
the currently unknown but potentially discoverable geophysical hazards that
subsequently may be determined to exist at specific exploratory or development sites.
It took this step to ensure the sale3 compliance with 6 AAC 80.050. Unless the Court
wished DNR to go beyond the express language of the regulation - and in its Opinion,
the Court specifically "excludes a requirement to conduct field studies™ ior geophysical
hazards -- there was nothing more to be done at the lease sale stage.

In the Camden Bav Il decision, the Court also misinterpreted the geophysical
hazards standard (6 AAC 80.050) of the ACMP. Under the geophysical hazards
standard (5 AAC 80.050) of the ACMP, state agencies must "identify known
geophysical hazard areas and areas of high development potential in which there is a
substantial possibility that geophysical hazards may occur.”™ In its Opinion, the Court _ =
interprets this to mean that DNR must "identify known or substantially possible hazard
areas.”" This is not what the regulation requires. There is a subtle, but crucial
difference in the language of the regulation which the Court overlooked.

The regulation clearly requires identification of only two types of areas: (1)
those with known geophysical t zards, and (2) those having high development
potential in which there is a substantial possibility that geophysical hazards may occur.
As c.iscussed above, DNR identified those areas of known geophysical hazards in the
sale area. However, the second type of area, areas of high development potential,
obviously cannot be identified at the leasing stage because the exploration necessary
to define the location of any oil deposits has not taken place. Therefore, DNR
requires surveys and site specific mitigation for geophysical hazards when -- but riot
before -- specific activities are proposed at specific sites.

The Court rejected DMR"s reasonable approach to identifying and mitigating
geophysical hazards, and itdid not defer to a, ency expertise as courts generally do in
decisions involving complicated technical matters. |In the same decision, however, the
Court deferred to DNR 3 expertise and acknowledged that DNR utilized the preferred

information regarding geophysical hazards generally, and
seismicity in particular, in the Sale 50 area.
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approach when addressing transportation concerns: "Until exploration is proposed
and, in ail likelihood, until and unless a commercially exploitable discovery is made,
ihere will be no occasion for siting, designing or constructing transportation and utility
routes." The same logic the Court used in upholding DNR's approach to addressing
transportation issues under the ACMP, applies to DNR’s handling of geophysical
hazards because development potential is unknown until after exploration has taken

place.

Finally, in its Camden Bav Il decision, the Court overlooked extensive
evidence that DNR'’s consistency determination complied with the historic, pre-historic
and archeological standard (6 AAC 80.150) of the ACMP. Under 6 AAC 80.150:
"Districts and appropriate state agencies shall identify areas of the coast which are
important to the study, understanding, or illustration of national, state, or local history
or prehistory.” In its Opinion, the Court interprets the regulation to require, "the
identification of known archeological sites at the initial sale stage.” Identification of
known cultural resource sites requires, according to the Court, "literature surveys and
personal contact with individuals who may have knowledge concerning such sites."4

The Court’s conclusion that "DNR did not attempt to identify archeological
sites within the sale area,"” was wholly mistaken. In its consistency determination,
DNR surveyed the known data, set out the results, and stated its conclusions.
Specifically, DNR found that:

It is not likely that any cultural resources sites would be identified within the
proposed sale area since it is offshore. However, no cultural resource surveys
have been conducted in the area, and the discovery of sites, especially in
nearshore areas, should not be ruled out.

This conclusion was based directly on comments submitted by Judith E. Bittner, Chief,
State of Alaska Office of History and Archeology:

The offshore aspects of the proposed sale offer little impact to cultural
resources of the north slope. There are currently no known cultural resource
sites with the submerged lands identified in Sale 50, and the potential for
encountering such sites would be low due to ice scouring. Be that as it may,
appropriate stipulations should be applied to the leases for the protection of any
as yet unknown cultural resources in the sale area.

4 In its Opinion, the Court specifically rejects the need to
conduct field surveys and exploration in an effort to identify
unknown sites .
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Furthermore, contrary to the Court’'s conclusions, DNR did not leave to its
lessees the discretion to determine how and when identification of cultural sites would
occur. Rather, in compliance with Ms. Bittner’'s suggestions, DNR noted the potential
for discovery of sites in the nearshore areas, and established lease terms and
stipulations in recognition that future oil and gas related activity may result in the
identification of currently unknown resource sites.

Specifically, stipulation 1to the Sale 50 leases requires the lessee to report
the discovery of any site, structure, or object of historical or archeological significance
and to make every reasonable effort to preserve and protect the site until DNR issues
directions regarding its protection. Additionally, at the permitting stage, lease term 3
requires consistency with the ACMP, and term 22 requires that the lessee complete
an archeological survey before exploration and development activities are
undertaken.5 Each of these points was brought to the Court’s attention in the state’s
request for reconsideration of its decision. Although the Court took that opportunity to
correct the factual errors in its original decision, it declined to reverse its decision.

OIL AND GAS LEASE SALE 55 (DEMARCATION POINT)

In its Sale 55 Opinion, issued in December 1993, the Supreme Court
determined that DNR failed to consider what the Court viewed to be a "salient" factor
- the possible effects of the lease sale on the Porcupine Caribou Herd and the
subsistence use of that herd by the residents of the City of Kaktovik. In so doing,
huwever, the Court failed to defer to agency expertise and simply substituted its
judgment for that of DNR in determining what is a "salient" factor for purposes of a
best interests finding in support of a decision to lease. To compound its error, the
Court disregarded the fact that the Sale 55 administrative record supports DNR’'s
decision that offshore activities in the Sale 55 area would not foreseeably have an
adverse impact on the caribou herd located onshore.

5 Because unrestricted availability to information
concerning the nature and location of any archeological resource
increases the threat of site destruction, access to such
information is closed to the general public by uhe Alaska O ffice
of History and Archeology. Awuthority for this policy is
contained in AS 9.25.120 and 16 U.S.C. 470hh. therefore, even if
there were information on known sites offshore in the sale area,
DNR is required to withhold specific information regarding those
sites until the plan of operations stage when the director of the
Division of Oil and Gas and Division of Parks and Outdoor
Recreation can work with the lessee to develop site specific
mitigation measures.
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Subsection (g) of AS 38.05.035 currently provides a complete list of what
DNR must consider and discuss in a best interests finding for an oil and gas lease
sale. The statute requires that DNR consider the effects of an oil and gas lease sale
on fish and wildlife species and the subsistence uses of those species in the sale
area. However, it does not require DNR to extend its consideration to potential effects
on species located outside the sale area. As the Porcupine Caribou Herd clearly is
not found in the sale area, a marine environment, DNR did not violate the statute.
Ruling otherwise, however, the Supreme Court created an undefined zone around the
sale area which DNR must somehow, without guidance or restriction, delineate and
evaluate. Extension of this logic makes it virtually impossible for DNR to assure that it
has considered all the species in all the areas that may be alleged to be material.

GOODNEWS BAY OF-SHORE PROSPECTING PERMIT DISPOSAL

In the Goodnews Bay offshore prospecting permit case, decided in January
of 1994, the Supreme Court again redefined the scope of DNR’s best interest
analysis. The Court rejected DNR’s decision to defer consideration of the possible
effects that might result from future mining if workable mineral deposits were found,
even though the kind and number of mining operations that might result and whether
mining would inJeed trke place were matters of speculation, and, more important,
DNR's subsequent approval of mining leases (and of mining plans of operation) would
have been required before mining actually could have taken place. Though the
superior court had r»pheld DNR’s best interest finding, the Supreme Court disregarded
these uncertainties and the retained authority of DNR, concluding that DNR should
have fully analyzed the potential impacts of mining in the region at the prospecting

permit stage.

The Supreme Court remanded the Gooanews Bay finding to DNR with
instructions to prepare a best interest finding which takes a "hard look" at the effects
of mining, including the cumulative regional effects, that might eventually resuli from
the limited exploration to be authorized by the offshore prospecting permits. In
response to DNR's argument that its best interest analysis had been as complete as
possible at the prospecting permit stage where no development was authorized or
even contemplated, the Court suggested that DNR should have emulated the federal
practice of conducting environmental impact studies in which a range of possible
scenarios are considered.

OIL AND GAS LEASE SALES 57 AND 75A

DNR's legislatively mandated administrative proceedings provide a
constructive forum where issues regarding lease sales are fleshed out and addressed.
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This process is involved, costly and time-consuming. The current system, however,
is subject to abuse which unnecessarily delays administrative decisions and obstructs
the administrative decision making process. The Sales 57 and 75A appeals are
examples of this abuse. Abuse which cost the state significant amounts of money for
staff time and resources at DNR and the Department of Law. More important than
these direct costs incurred as a result of such abuse, are the indirect costs of chilling
participation in the state’s leasing program by signaling that Alaska is more vulnerable
to litigation over leasing than other areas.

Oil and Gas Lease Sale 57 (North Slope Foothills)

DNR's administrative review for Sale 57 began on June 4, 1986, when it
issi Jthe first general call for comments on the proposed lease sale. A second call
for comments was issued on August 21, 1986, requesting consideration of two
proposed leasing schedules involving five proposed lease sales, including Sale 57.
Two more calls for comments were issued for Sale 57 on August 14, 1987 (general
call for comments), and on March 13, 1989 (request for specific comments on fish and
wildlife populations, human uses of those resources, and the potential effects of the

sale on those resources and uses).

On June 27, 1990, DNR was forced to defer the date for several lease sales,
including Sale 57, because of budget reductions in fiscal year 1990. As a result of the
re-scheduling of Sale 57, DNR started the public comment process over again, issuing
a general call for comments on September 17, 1990. On May 26, 1992, DNR issued
another call for comments (requesting socioeconomic and environmental information
and comments). Later, the public was encouraged to comment yet again folio.ving the
issuance oi the preliminary finding on March 23, 1993. Oral testimony on the
proposed lease sale also was taken at a public hearing held April 19, 1993, in the
community of Anaktuvuk Pass.

DNR'’s adherence to the administrative process required by law provided
ample opportunity for public participation and comment during the Sale 57
administrative proceedings. Only once, however, did Trustees for Alaska and Alaska
Center for the Environment ("Trustees"), appellants in the case filed with the superior
court, avail themselves of those opportunities. And then, Trustees only submitted one
short paragraph of general comments on the saie.

Trustees’ one paragraph of general comments was submitted in response to
DNR’s August 21, 1986 call for comments on two proposed leasing schedules
involving five proposed lease sales, one of which was Sale 57. The one paragraph
addressing Sale 57 in Trustees’ September 2, 1986 submission, contains a genera!
criticism of DNR for failing to mention the proximity of the proposed sale to the Gates
of the Arctic National Park and Preserve in the initial public notice. Trustees also



Senator Drew Pearce/Senator Steve Frank March 28, 1994
SB308 - Litigation Summary Page 11

stated that there are questions about the transportation of oil and possible
socioeconomic effects in the village of Anaktuvuk Pass associated with the sale.5
Aside from these broad conclusory statements, Trustees did not explain their
concerns. Nor did Trustees submit further comments, scientific data, specific
criticisms or testimony.

In fact, during the lengthy administrative review process that followed
Trustees’ September 2, 1986 generalized and brief criticism of the initial public notice,
Trustees never submitted additional comments on Sale 57. Trustees never responded
to the four additional calls for comment. Trustees failed to participate in the public
hearing held in Anaktuvuk Pass. And Trustees did not submit comments on DNR’s
preliminary best interest finding -- the document that "describes the proposed sale
area and presents the department's review of the areas resources,” and which formed
the basis for DNR'’s final best interest finding.

Submission of one paragraph of generalized comments at the very start of a
seven year administrative review does not constitute sufficient participation in an
administrative proceeding for the purpose of standing to appeal. In the present case,
beyond a general criticism of DNR’s alleged failure to mention in the public notice the
proximity of the proposed sale to the Gates of the Arctic National Park and Preserve,

'i rustees did not raise any specific concerns regarding Sale 57. Throughout the seven
year administrative review, when DNR was actively soliciting public comments (and
when criticism would have been constructive), Trustees failed to sufficiently participate. ~
Only after time and resources were spent in conducting a critical review of Sale 57,

did Trustees decide to voice their concerns through the appeals process in the courts.

Oil and Gas Lease Sale 75A (Colville River Exempt)

The Alaska Supreme Court has held that unde; the state’s Administrative
Procedure Act, an appellant must meet three requirements in order to have standing
to challenge an administrative agency decision. First, the appellant must have a direct
interest in the proceedings. Second, the appellant must be factually aggrieved
(suffered an actual injuiy) by the agency decision. And, third, the appellant must have
participated at the agency level. In their appeal of Oil and Gas Lease Sale 75A,
Trustees for Alaska and Alaska Center for the Environment ("Trustees”) failed at least
two of the three requirements established by the Court. Trustees were not factually

6 Noti. eably absent from that one submission are any
concerns regarding riparian areas or archeological resources, or
any specific co.-menus regarding impacts of the sale on the Gates
of the Arctic National Park and Preserve, which are the issues
Trustees subsequently brought on appeal to the superior court.



