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SPONSOR STATEMENT
HIR41: SUPPORTING AN IFQ BLOCK PROPOSAL

BY REP. BILL WILLIAMS

The North Pacific Fisheries Management Council recently passed an
Individual Fishing Quota (IFQ) plan for halibut and sablefish. A
main concern that many Alaskans have about the IFQ plan iIs the
pf)(_)tﬁntial for the shares to end up iIn the hands of only a few/
ishermen.

Under the current IFQ plan, it would be possible for the halibut
fishery to be reduced to only 200 cJoarl:icipants, and the sablefish
fishery to shrink to only 100. Holders of large amounts of initial
quota shares would likely be able to out bid smaller boat fishermen
for IFQ shares. Thus, 1t is feared, shares will gradually shift
from the smaller to the larger boat fishermen.

Consolidation of the halibut and sablefish quota shares could
result in reduction of the number of boats and direct and indirect
Tisheries jobs iIn Alaska. This could negatively iImpact the
economies of many Alaskan communities and the state.

A proposed amendment to the IFQ plan, called the Sitka Block
Proposal, proposes to limit consolidation of the fleet through a
series of ownership blocks. This plan would keep the fleet at a
minimum size of about 570 participants. This is the 1985 level of
participation and is considered to be close to the optimum for
sustained yield of the fishery. A refined version of that plan,
called the Partial/Full Block Proposal has recently been proposed
as an alternative plan. B"th proposals are before the North Pacific
Fighell’ies Management Council for consideration as amendments to the
IFQ plan.

The Management Council plans to meet the week of April 19 to
consider the block proposals. HJR 41 i1s intended to express to the
Council the concern of the Alaska Legislature about potential
consolidation of IFQ shares, and our recommendation that the
Coutr;(I:il adopt some version of a block proposal to address the
problem.
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November 18, 1992

BLOCK PROPOSAL
SUMMARY

In September, the Council released a discussion paper on the
proposed Sitka and Partial/Full Block amendments to the sablefish
and halibut IFQ Blan. The purpose of the discussion paper is to
narrow the number of options for further study and to solicit
comments on the merits of a block system. Some of the decisions
that have to be made are: do the benefits of a Block system outweigh
the costs? Should ownership caps be set at two or three blocks per
person? Should vessel caps he set h|gher than individual caps? Are
vessel size classes still needed? And if the Partial/Full amendment
is chosen, should 10,000 Ibs, 30,000 lbs, or something in between be
used as the dividing line between partial and full blocks?

There are important decisions that will affect all of us. ALFA s
distributing this summary to help members decide which options the
Association wants to endorse.

Sitka Block Amendment

The Sitka Block amendment changes the current IFQ plan by
attaching the initial allocation of quota shares permanently to a
license, thus making a block. Licenses, or any amount of quota, can
not be sold without selling the entire block. = Since historic
Farnmpatmn will determine initial allocations, there will be hoth
arge and small blocks allocated, with the number of small blocks
greatly exceeding the number of large blocks. The number of blocks
an individual can own or use on a vessel will then be limited to
prevent excessive consolidation. Hence the block proposal will limit
consolidation’, maintain a relatively large, diverse fleet, and ensure
that small quota blocks are available for new fishermen to purchase
and enter the fisheries. In sum, the Sitka Block proposal wil
minimize the socioeconomic impacts of IFQs, giving fishermen and



Alaska's coastal communities time to adjust to changes in the
fisheries.

Consolidation: - _

The discussion paper analyzes variations of the Sitka Block
amendment that allow an individual to_own two or three blocks and
fish four or five blocks on a vessel. The reason for the difference .
between Bersonal ownersh|P and vessel use is to allow
crewmembers and new entrants access to the fishery without the
additional expense of buying a boat. Although supply and demand
will determine the actual Fnce/lb for larr ~did small blocks, the
overall price for a sr..all block will be less than the Prlce of a large
block. This will make small blocks more affordable to crewmembers
Wlshlngr to enter the fishery. However, allowing four or five blocks
to be fished on a vessel will increase the amount of consolidation
that can occur. The benefits of allowing more blocks to be fished on
a vessel have to be weighed against the socioeconomic impacts of
consolidation.

The table below compares the amount of consolidation that could
occur under these scenarios with the consolidation that could occur
under the current IFQ plan. The number of vessels that fished for
halibut and sablefish in 1985 and 1990 are also %uven for a
reference. For example, under the current IFQ plan the halibut fleet
could he reduced to 200 vessels. Using the two blocks per person
and 4 blocks per vessel rule, the minimum number of owners would
be 2,807, and the minimum number of vessels-would be 1,400. This
compares to the 2,479 vessels that fished halibut in 1985.
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Block Sizes:

The size and abundance of blocks is also important in deciding where
to set ownership and vessel caps. The graphs below shows the
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number and size of blocks that will be issued in each area. Note that
although there will be a variety of block sizes, small blocks will be
the most abundant, In fact, 50-70% of halibut and 20-25% of
sablefish blocks will be under 5,000 Ibs. This means that people
buying quota will likely find small blocks most available. _ 'So in
deciding ownership caps, the need to accumulate enou?h'blocks to
ma|nta||_r2j % viable operation must be weighed against the effects of
consolidation.
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Vessel Size Classes: _ _

When ALFA originally proposed the Sitka Block amendment it
included the freezer/catcher vessel classes,, but was seen as a
replacement for the other vessel size classes. However, the
discussion paper notes that “..with the Council's proPosaI, there is
absolute protection provided amonﬂ the vessel size classes. The
[block] proposal would eliminate that absolute protection." In other
words, under the block system market forces and the abundance of
small blocks would determine which size vessels remain in the
fishery rather than regulations. How comfortable are ALFA members
with ‘eliminating that absolute protection?



At ALFA's request, the analysts also examined the Sitka Block
system with the vessel size” classes retained. The analysts found
that the inclusion of the vessel size classes in a block system does
not significantly affect the amount of consolidation that can occur.
However, under a block system that includes size classes, certain
size classes will contain onlr a few blocks in some area.’ In these
areas, buying and selling blocks will be difficult. Do the benefits of
the size classes (i.e., requlated maintenance of a diverse fleet)
offset the increased problems associated with buying and selling
quota under a block system that includes size classes?

Cost/Benefit Summary: _

The benefits of the Sitka Block amendment have been discussed
many times. They include: maintaining a large and diverse fleet,
ensuring that small, affordable amounts of quota will be available to
new entrants, and starting the IFQ program In a conservative fashion
so that fishermen and communities have time to learn about IFQs and
to evaluate the impacts of the program.

The costs outlined in the discussion paper include: increased "search
and transaction” costs Sbuylng and selling), the creation of a more
complex and less flexible system (having to buy or sell whole blocks
rather than increments) and, potentially, the nreed to maintain vessel
size classes to ensure the protection of the small hoat fleet. An
additional cost, or concern is the difficulty associated with buying
and sellln% some of the larger blocks. Even with the largest
allocated block being limited to 1/2 of the ownership cap of an area
gas designated in the proposal), some sablefish blocks would be over
50,000 los and some halibut blocks would be over 100,000 lbs.
Buying and selling these large blocks may be difficult. ~ Eliminating
these overly large blocks is one of the strengths of the Partial/Full
Block proposal described below. Read on. . .

PARTIAL/FULL BLOCK AMENDMENT

Ron Hegge developed the Partial/Full Block amendment in response
to concerns raised by operators of "medium and large" vessels about
the restrictiveness of the Sitka Block, and in an effort to address
the "monster block" scenario described above. In the Partial/Full
Block proposal, each initial allocation of QS is attached to a license
in 10,000 Ibs increments, forming a “full" block. Allocations less
than 10,000 Ibs, considered "partial* blocks, are also attached to



licenses. The partial blocks are those less than 10,000 Ibs and are
subject to the same ownership and use caps that apply to blocks
under the Sitka Block amendment (i.e. two or three blocks per
loerson). The full blocks (over 10,000 Ibs) can be consolidated up to
he. Council's ownership cap. To keep the full block market separate
from the partial block market, any Individual who. owns a full
block in an area cannot buy more than one partial block in
that area. For example:

A person allocated 22,000 lbs of IFQs will receive two full blocks of
10,000 Ibs each and one partial block of 2,000 Ibs. This person may
continue to buy additional full blocks up to the cap set by the
Council, but cannot buy additional partial blocks as long ‘as he/she
owns a full block. A person allocated 7,000 Ibs of IFQs will receive
one partial block equal to 7,000 lbs, and may then buy two additional
partial blocks qi, as Ion% as that person only owns one Dartial block,
may buy additional full blocks until his or her total holdings reach
the cap. In sum, the concepts and safeguards of the Sitka BIGck
amendment anIy to the partial blocks and the concepts of the
current IFQ plan apply to the full blocks.

Partial/Full Dividing Line:

As stated above, under the Partial/Full Block plan the safeguards of
a block system only aBpIg to the portion of the quota "protected” as
Pamal blocks. The 10,000 lbs division between partial blocks and
ull blocks was originally chosen because it represented an
affordable amount of quota to buy at one time. However, the 10,000
Ibs division results in onlr a small percentage of the sablefish and
halibut quotas being "protected,” hence ALFA requested that 20,000
and 30,000 Ibs also be analyzed in the discussion paper as the
division between partial and full blocks. Although the 20,000 Ibs
option has not-yet been analyzed, 30,000 Ibs is considered in the
discussion paper.

The graphs below indicate the amount of quota by area that will be
in partial and full blocks using both the 10,000 Ibs and 30,000 Ibs
criteria.  As the graph shows, the 30,000 Ibs criteria results in
more of the quota being included in partial blocks. It also increases
the size of partial blocks available, thus allowing fishermen to
accumulate more quota hefore having to compete in the full block
market. If the Partial/Full Block system appeals to members, ALFA
and, in January, the Council will be looking for input on the amount



of quota to include in partial blocks, and whether fishermen consider
30,000 Ibs blocks to be "affordable.”
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Vessel Size Classes: .

The original Full/Partial Elock proposal retained the

freezer/catcher vessel classes but removed the others. However at
ALFA's request, the discussion paper also considered a 60' vessel
size class as an option. The analrsm indicates that including the 60’
size class will not significantly affect consolidation but maﬁ make
buying and selling quota more difficult. However, the fact that the
Partial/Full Block  amendment subdivides the initial allocations into



10,000 or 30,000 Ibs blocks will make more blocks available in each
class and in each area--i.e., under the Partial/Full Block plan, there
are less "holes" in the size distribution of blocks across all the
various areas and vessel size classes than exist under the Sitka
Block Proposal.

Cost/Benefit Summary: _ _ _
If enough of the quota is included in partial blocks, then the benefits
of this system will be similar to those of the Sitka Block
amendment. The discussion paper notes that the Partial/Full
amendment is slightly more flexible that the Sitka Block and also
addresses the problem of extremely large blocks that will be
difficult to buy or sell.

TKe costs of the Partial/Full Block system are similar to the costs
assigned to the Sitka Block amendment. These include increased
"search and transaction" costs and the creation of a sgstem less
flexible than the current IFQ ﬁ!an (although more flexible than the
Sitka Block). If the membership feels that the 60' vessel size class
must be retained to protect the small boat fleet, then the costs
associated with further limiting flexibility must also be factored in.

SUMMARY

Both the Sitka Block and the Partial/Full Block amendments
significantly reduce the amount of consolidation that can occur
under IFQs. The Sitka Block amendment extends this protection to
the entire quota; the Partiai/Full Block amendment extends this
protection only to the amount of quota |n.Fart.|aI blocks. Each
system has a number of options that wil dwectlg affect the fishing
fleet and coastal communities. ALFA members should consider the
various plans and related options presented, in this summary, talk to
other fishermen, and then let Dan Falvey and Linda Behnken "know
your thoughts. ALFA will meet a%am in January to vote and take a
position on IFQ Block amendments (ballots will be sent'to out of
town members). Watch for announcements!

Because the- Block amendments limit consolidation and flexibility,
they reduce the economic efficiency of IFQs. The Magnuson Act Sets
efficiency as a _manaﬂement goal, hence adopting a block system will
have to be justified through socioeconomic gains. In other words,
the Council must weigh efficiency costs against the benefits of
preserving the social stability of Alaska's coastal communities. The
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communities and the block system will only win in this balancing
act if significant numbers of fishermen and community residents
testify or send letters to the Council expressing their support for
amending the current IFQ program. Write letters, call Council
members and ﬁlan to attend the January Council meeting in
Anchorage. The opportunity, and the responsibility rest with each of

you.,

Alaska Longline Fisherman®s Association
P. 0. Box 1229
Sitka, Alaska 99835
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INTRODUCTION TO THE DISCUSSION DRAFT
10 ORIGIN OF THE PROPOSALS

This discussion draft contains preliminary analyses of two proposed amendments to
the North Pacific Fishery Management Council’s (Council’s) recommended Individual
Fishing Quota (IFQ) Program for management of the fixed gear sablefish and halibut *
fisheries off'Alaska. Part | of this discussion draft contains an analysis of "The Sitka'
Block Proposal”. Part Il of this draft contains an analysis of "The Full/Partial Block
Proposal”. Both proposals represent attempts to address widespread concerns about
aspects of the Council’'s current IFQ plan.

In December of 1991 the Council recommended an IFQ program for management of
the fixed gear sablefish and halibut fisheries off Alaska. For purposes of this action,
the Council defined "fixed gear" to include all hook and line fishing gears (longlines.
jigs, handlines, troll gear, and etc.) in the Gulf of Alaska and Bering Sea - Aleutian
Islands (BS/A1) Areas and pot gear for sablefish in the BS/AL

In April of 1992, after conducting a further analysis of the alternativesy, the Council
rejected a motion to rescind its earlier vote and directed that the IFQ plan amendment
package be forwarded to the Secretary of Commerce.

At that same April meeting, the Council asked staff toanalyze two proposed
amendments to their IFQ plan. These were the "Sitka- Block Proposal" for both the
sablefish and halibut fisheries and the "1,000 Pound Minimum IFQ Proposal” for the
halibut fishery. At the Council's June 1992 meeting, the Council asked staff to analyze
a third proposal. This proposal has been named "The Full/Partial Block Proposal.”

Tie Council requested that preliminary analyses of these proposals be prepared for
their September meeting. Due to other commitments, NPFMC and NMFS staff could
not meet that deadline. Because of the importance of these issues to Alaska, the State
of Alaska’s representative agreed to have the State com :ct the analyses.

At the September 1992 Council meeting, the Council asked that the preliminary
analyses he placed into Discussion Drafts for public review. Part | of this discussion
draft contains an analysis of the "Sitka Block Proposal a:d Part Il contains an analysis
of the "Full/Partial Block Proposal”. An analysis of the 1.000 Pound Mim'mum IFQ
Proposal” is contained in a separate Discussion Draft Report which is available from

the Council.

"See Supplemental Analysis of The Individual Fishing Quoin Management Alternative For Fixed
Gear Sablefish and Halibut Fisheries - Gulf of Alaska and Berinu Se:i'Aleutian Islands (March 27, 1992).
For brevity, this document will be referred to as The Supplemental Analysis herein.

1



20 OVERVIEW OF THE SITKA BLOCK PROPOSAL

The Sitka Block Proposal was submitted by the Alaska Longline Fisherman’s
Association (ALFA). A copy of the original proposal is contained in Appendix A to
Part | of this Discussion Draft.

The Sitka Block Proposal was developed to address widespread concerns that the
Council's current IFQ plan for -halibut and sablefish. might result in a large
consolidation of quota shares that would greatly reduce the current diversity of fishing
operations in Alaska’s rural coastal communities.

Sitka Block proponents think that if the current diversity of fishing operations is not
maintained, the Council's IFQ program may prove to be disruptive to the social
structure and economies of Alaska rural coastal fishing communities. The Sitka Block
amendment seeks to achieve some of the benefits of the Council’s IFQ program, while
further constraining the program in an effort to ensure that a relatively large and
diverse group of fishing operations will continue to exist

While small part-time operations are allowed to purchase any amount of quota shares
under the Council's current plan, Sitki Block proponents fear that the quota shares
may be more valuable to larger, more tull-time operations. Thus they are concerned
that smaller producers, part-time participants, and entry level participants may tend to
disappear from these fisheries under the Council’'s current IFQ plan.

The Sitka Block proposed amendment would allocate quota shares in the same
amounts as the Council’'s present plan. However, it would alter the Council’s present
plan by placing a person’s initial allocation of quota shares a block(s) or a quota share
license(s) (QSL) and requiring permanent transfers of quota shares to be "tied" to the
QSL. It would also add a new ownership capacity constraint by restricting the number
of blocks or QSLs that a person could hold.

The proposed Sitka Block constraints are intended to guarantee that there will be a
wide range of block sizes permanently available in an urea, each of which will be
appropriate to different types of fishing operations. A .urge number of small blocks
Is also meant to guarantee the continued existence of u small boat, and entry level
fishery.

The specifics of the original proposal can be summarized as follows:

1. Initial quota share allocations for each area shaii be attached to a quota share
license (QSL).2 Quota shares shall remain "tied' to a QSL and may only he

2The original proposal suggested that vessel classes could be dropred if the block proposal were
adopted. However, the originators of the proposal asked that the analysis include alternatives where
the current vessel classes for catcher boats arc maintained. If vessel classes are included, quota share

0]



permanently sold or transferred in their entirety. There are the following two
exceptions to this proposed rule:

a. Halibut QSLs in an area which have IFQ amounting to less than 1,000
pounds may be combined as long as the resulting QSL does not exceeci
1,000 pounds of IFQ.

b. Sablefish QSLs in an area which have yearly IFQ amounting to less
than 3,000 pounds may be combined as long as the resulting QSL does
not exceed 3,000 pounds of IFQ.3

2. In the initial allocation, IFQs arising from a QSL should not exceed more
than 1/2 of the ownership caps specified in the Council’s current plan. In this
Discussion Draft, 1/2 of the specified ownership cap will be designated the
"maximum block size" or "maximum QSL size".

A person who receives an initial allocation of quota shares in an area in excess
of the maximum block size will be issued quota shares in multiple QSLs. For
example, a person with quota'shares in an area equal to 1.5 times the maximum
block size will be issued one QSL equal to the maximum block size and one
QSL equal to 5 times the maximum block size.

3. All permanent sales or transfers of QSLs will be free and clear of all control,
fiduciary trust, and/or future contract.

4, The catcher-boat vessel categories in the Council’s current plan would be
eliminated, while the freezer-longliner distinction would be maintained.

5. A person could not accumulate more than three blocks in an area, although
the person could hold up to four blocks for a short period of time to help
facilitate transfers. The original proposal also suggested that a maximum of five
QSLs could be fished from one hoat.

Discussions with the originators of the Sitka Block proposal indicated that they would
want the leasing of quota shares (IFQ) provisions to remain identical with the Council’s
currentplan. Thus, while quota shares can only be permanently transferred as a block,
the block can be divided, to a limited extent,' for purposes of seasonal transfers of

IFQs.

allocations and QSLs would be area and vessel class specific.

38.3'-5 will contain quota shares and not IFQs. The IFQs associated with a QSL will vary each year
depending upon the TAC in the area and the total number of quota shares outstanding. To make these
two consolidation rules operational, the Council will need to define them in terms of quota shares. The
amount of IFQ associated with those quota shares may be above or below the originally specified IFQ

thresholds in subsequent years.



The originators of the Sitka Block proposed amendment also indicated that they
wanted to review a number of alternative versions of the proposal. In some
alternatives, the catcher-hoat vessel category distinctions are utilized and quota share
licenses cannot be traded across these categories.

The alternatives also vary in terms of the number of blocks a person is allowed to
accumulate in an area, and the number of blocks which can be fished from a single
vessel. These alternatives are explained and analyzed in Part I, Sections 4.0 through
5.4. A brief summary discussion of some of the results of the Sitka Block analysis are
included in Section 4.0 of tiis Introduction.



30 OVERVIEW OF THE FULL/PARTIAL BLOCK PROPOSAL

The "Full/Partial Block Proposal” was submitted by Council member Ron Hegge. This
proposal would also modify the Council’s current IFQ plan for the sablefish and halibut
fisheries. Mr. Hegge’s original letter explaining the proposal can be found in the
appendix to Part Il of this discussion draft.

*

The Full/Partial Block proposal, like the Sitka Block proposal, attempts to address
some of the concerns which have been raised about the Council’s current IFQ plan by
small vessel operators, crewmen, and coastal fishing communities. Again, the concern
seems to be that IFQs may be hought up by large full-time operators and the fisheries
will no longer be profitable for small-time Operators or new entrants.

Mr. Hegge felt that the Sitka Block proposal would address those concerns but that it
also would create new opposition to the program among medium and large operators.
Mr. Hegge offered the Full/Partial Block proposal as a possible compromise between
the Council’s current IFQ plan and the Sitka Block proposal.

The basics of the original Full/Partial block proposal are as follows:

1. Persons would receive the same amount of quota shares that they would get
under the Council’'s current plan. However, some new constraints would be
added which would tie quota shares together for purposes of permanent
transferability.

2. Persons would be issued quota shares in "blocks". In each area, the number of
quota shares which represents 10,000 pounds of IFQ in the implementation year
would be established as a "full block" for the area.4 Quota shares representing
amounts less than 10,000 pounds would be put into "partial blocks".

3. A person who has quota shares worth less than 10.000 pounds of IFQ in the
implementation year would be issued one partial block containing those quota
shares. A person who has quota shares worth more than 10,000 pounds of IFQ
in the implementation year would be issued one or more full blocks and one
partial block containing those quota shares.

4, The number of full blocks initially issu*ed to a person would be determined by
dividing the person’s quota shares by the number of quota .shares which
represents 10,000 pounds in the implementation year. The whole number
resulting from that division would be the number of full blocks. The remainder
resulting from that division would be placed into a single partial block.

4Note that in subsequent years, the amount of quota shares in a full block could be more or less
than 10,000 pounds of IFQ as TACs change.



5. The quota shares initially allocated would remain permanently tied to these
blocks. The amount of quota shares contained in a partial block would be
variable. The amount of quota shares contained within a full block would be
permanently fixed by area.

"6. A person could hold any amount of full blocks as long as that amount did not
exceed any of the ownership constraints in the Council’s current plan. A person
who holds a full block(s) in an area can hold only one partial block.

7. A person who holds no full blocks in. an area could hold up to three partial
blocks in that area.

8. The Council’scurrent IFQ plan defines catcher-boat size categories and prohibits
transfer of quota shares across those categories. Under the Full/Partial Block
proposal these transfer restrictions would be removed. The distinction between
catcher-boats and freezer-longliners would be maintained.

Mr. Hegge felt that the Full/Partial Block proposal would address the concerns of small
part-time operators and potential new entrants without unduly restricting the potential
opportunities for profitable consolidations among medium and large operators.

The permanent existence of a large number of relatively small partial blocks of variable
size in each area, coupled with the constraint on the number of partial blocks that a
. person could hold is intended to ensure the continued existence of a fleet of small part-
time operators. It is also intended to ensure that entry level amounts of quota shares
will be available for new entrants.5

The existence of a number of equal-sized full blocks in an area, coupled with the
removal of trade restrictions across catcher-hoat size categories, is intended to allow
the' creation of larger, more full-time operations.

Besides the original Full/Partial block proposal, a number of variants of the proposal
were examined in this Discussion Draft. These alternatives varied the number of quota
shares contained in a "full block". Full blocks containing quota shares worth 10,000
pounds, 20,000 pounds, and 30,000 pounds in the implementation year were all
examined.

Additionally, the restriction on holdings of partial blocks (only) in an area was altered
between a maximum of two partial blocks and a maximum of three partial blocks, and

SUnder the Council’s current IFQ plan, a new entrant or small part-time operator could purchase
any amount of quota shares on the market. Both the Sitka Block proposal and the Full/Partial Block
proposal implicitly assume that full-time operations will be the most profitable under the Council's
current IFQ plan and such operations will be willing to pay the most for quota shares. Consequently,
the proposals also assume that small part-time operations will tend to disappear if the Council’s current
IFQ plan is not altered.
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40 SUMMARY AND OVERVIEW OF THE RESULTS

The following subsections briefly summarize some of the findings of the analyses of the
Sitka Block Proposal and the Full/Partial Block Proposal. Subsection 4.1 presents
estimates of "maximum potential consolidation” in the halibut fishery under each of the
alternatives. Section 4.2 present's similar results for the sablefish fishery. Section 4.3
provides a brief discussion on economic efficiency and distributional aspects of these
proposals.

A major objective of both the Sitka Block Proposal and the Full/Partial Block Proposal
is to reduce the potential for consolidation relative to the Council's current IFQ plan.
Proponents think that placing quota shares permanently into blocks, creating a large
number of relatively small blocks, and restricting the number of blocks (or partial
blocks) that a person can hold, will ensure the continued existence of a diverse fleet
which includes smaller part-time operations.

Both the Sitka Block alternatives and the Full/Partial Block alternatives were analyzed
to see if the plans reduced "maximum potential consolidation™ relative to the Council’s
current IFQ plan. Maximum potential consolidation was intended to be an estimate
of the minimum possible number of quota share holders under each alternative. The
procedures used for estimating maximum potential consolidation are described in Parts
| and Il of this discussion draft.

Maximum potential consolidation is not intended to he a forecast of the actual
consolidation that will occur under each alternative. Actual consolidation is difficult to
forecast. The authors suspect that actual consolidation will be less than maximum
potential consolidation under all alternatives including the Council’s current IFQ plan.

Which alternative will produce less actual consolidation of quota shares is unclear.
Nevertheless, if actual consolidation is proportional to estimates of maximum potential
consolidation, the analyses suggest that there will likely- he more quota share holders
remaining in the fishery under these alternatives than there would be under the
Council's current IFQ plan.

41  Maximum Potential Consolidation - Halibut Fishery

The authors used the ownership caps specified in the Council’s plan to estimate
maximum potential consolidation in the halibut fishery. The Council’s current IFQ plan
served as the status quo-alternative in -these analyses.

The Supplemental Analysis indicates that the ownership cap restrictions, to the extent
tnat they are enforceable, will prevent the number of quota share holders and the
number of vessels in the halibut fishery from falling below the following levels:
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The RESOURCES Committee| considered: HJR 49
HOUSE JOINT RESOLUTION NO. 49 FED REGS UNDER OIL POLLUTION ACT OF 1990

Requesting the United States Department of the Interior to clarify regulations being proposed under the Oil
Pollution Act of 1990 relating to evidence of financial responsibility that must be shown by offshore facilities.
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CS FOR HOUSE JOINT RESOLUTION NO, 49( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

Sponsor(s): REPRESENTATIVE GREEN

A RESOLUTION
Requesting the United States Department of the Interior to adopt regulations that
give a narrow interpretation to certain definitions under the Oil Pollution Act of
1990 relating to evidence of financial responsibility that must be shown by
offshore facilities.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the 0il Pollution Act of 1990 requires offshore facilities operating on
most surface water and adjacent wetlands to maintain evidence of financial responsibility in
the amount of $150,000,000; and

WHEREAS the federal definition of "wetlands" includes virtually all nonmountainous
areas in Alaska; and

WHEREAS the Act defines "offshore facility" to include a structure, equipment, or
device, other than a vessel or deep water port, used for the purpose of exploring for, drilling
for, producing, storing, handling, transferring, processing, or transporting oil in, under, or on
any United States navigable or territorial water; and

WHEREAS the Act defines "facility" to specifically include motor vehicles, rolling
stock, and pipelines; and

1- CSHIR 49( )
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WHEREAS the Alaska State Legislature is concerned that, without further
clarification, these definitions might be interpreted in regulations so that “offshore facilities”
include marinas, port facilities, utility companies, gasoline filling stations, trucking companies,
railroads, refineries, airports, farms, fishing boats and tenders, manufacturing plants, storage
tanks, and pipelines, no matter how tangentially related to offshore oil exploration or
production; and

WHEREAS this kind of interpretation would be much broader than intended by the
Congress when it established financial responsibility requirements for offshore facilities; and

WHEREAS implementation of a $150,000,000 financial responsibility requirement on
offshore facilities under a broad interpretation of the regulations would have a significantly
adverse effect on Alaska villages and municipalities and would probably devastate the
economy of Alaska; and

WHEREAS the Department of the Interior did not hold hearings in Alaska on the
proposed regulations;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the
Department of the Interior to interpret the definitions of "navigable waters," "offshore facility,"
and "responsible party" in the financial responsibility regulations of the Oil Pollution Act as
narrowly as possible; and be it

FURTHER RESOLVED that the Department of the Interior should propose to the
Congress appropriate amendments to the Oil Pollution Act if narrowing regulations are not
sufficient to protect the environment without inflicting extreme economic hardships; and be
it

FURTHER RESOLVED that the Department of the Interior should hold hearings in
Alaska befor .iopting any regulations under the Oil Pollution Act of 1990.

COPIES of this resolution shall be sent to the Honorable J. Bennett Johnston, U.S.
Senator and Chair of the U.S. Senate Natural Resources Committee; the Honorable Bruce
Babbitt, Secretary of the Interior; Tom Fry, Director, Minerals Management Service, U.S.
Department of the Interior, and to the Honorable Ted Stevens and the Honorable Frank
Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative, members of
the Alaska delegation in Congress.
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Representative Joe Career

Sponsor  Statement
House Joint Resolution 49

In August 1993 the Minerals Management Service (MMS) of the U.S.
Department of the Interior published an "Advanced Notice of Proposed
Rulemaking" in the Federal Register, initiating the process of implementing
the financial responsibility section of the Oil Pollution Act of 1990 (OPA 90).
Currently, the MMS requires a $35 millionliability bond for Outer Continental
Shelf (OCS) facilities. OPA '90increased the financial threshold to $150 million,
and expanded its application to navigable waters.

In the process of promulgating regulations to implement OPA '90 the MMS has
interpreted the terms "navigable waters", "offshore facility”, and "responsible
party" in a very broad manner. Tom Fry, Director of the MMS has stated that
"These definitions seem to create a financial responsibility requirement for
any activity that can spill oil and is located in, on, or under most of the surface
waters of the U.S. and adjacent wetlands."

The financial responsibility requirements apply both tocommercial and

private operations, and make noallowance lor quantity. Read literally, if
someone were to store or transport 5 gallons of pctrolcum-bascd fuel in, on, or
under navigable waters - including wetlands - that person would fall under

the OPA '90 requirements. These regulations will apply to marinas, port
facilities, utility companies, gasoline filling stations, trucking companies,
logging operations, railroads, refineries, airports, farms, fishing boats and
tenders, pipelines, and many other Alaskans.

HJR 49 requests the MMS to reinterpret and narrow their definitions. Further,
due to the problems caused by this, and other sections of OPA '90, this
lesolution asks the MMS to propose amendments to Congress to address these
problems. Alaskans from Ketchikan to Anchorage to Kotzebue have written to
support these redefinitions.

The MMS has scheduled a hearing on these regulations for February 16 in
Anchorage. I am hopeful that HJR 49 can pass bothhouses of the legislature
in a timely manner, so that it can be included as part of the official public
record at those hearings.
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HOUSE JOINT RESOLUTION NO. 49
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVE GREEN

Introduced: 1/18/94
Referred: Resources

A RESOLUTION
Requesting the United States Department of the Interior to clarify regulations
being proposed under the Oil Pollution Act of 1990 relating to evidence of
financial responsibility that must be shown by offshore facilities.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS 33 U.S.C. 2716(c) (sec. 1016, Qil Pollution Act of 1990) requires offshore
facilities operating on most surface water and adjacent wetlands to maintain evidence of
financial responsibility in the amount of $150,000,000; and

WHEREAS the federal definition of "wetlands" includes virtually all nonmountainous
areas in Alaska; and

WHEREAS the Minerals Management Service, United States Department of the
Interior, has proposed regulations that would define "offshore facility" to include a structure,
equipment, or device, other than a vessel or deep water port, used for the purpose of exploring
for, drilling for, producing, storing, handling, transferring, processing, or transporting oil; and

WHEREAS this definition of "offshore facility" specifically includes motor vehicles,
rolling stock, and pipelines located in, on, or under any United States navigable or territorial
waters; and

HJR04%a HJR 49



WHEREAS the Alaska State Legislature is concerned that, without further
clarification, the proposed language of this definition might be interpreted to include marinas,
port facilities, utility companies, gasoline filling stations, trucking companies, railroads,
refineries, airports, farms, fishing boats and tenders, manufacturing plants, storage tanks, and
pipelines; and

WHEREAS this kind of interpretation would be much broader than intended by the
Congress when it established financial responsibility requirements for offshore facilities; and

WHEREAS implementation of a$150,000,000 financial responsibility requirement on
offshore facilities under a broad interpretation of the regulations would have a significantly
adverse effect on Alaska villages and municipalities and would probably devastate the
economy of Alaska; and

WHEREAS the Department of the Interior did not hold hearings in Alaska on the
proposed regulations;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the
Department of the Interior to clarify the proposed definition of "offshore facility” in the
financial responsibility regulations so that it will only apply to facilities that are more clearly
offshore, as intended by the Congress under the Oil Pollution Act of 1990; and be it

FURTHER RESOLVED that the Department of the Interior should hold hearings in
Alaska before finalizing any regulations under the Qil Pollution Act of 1990.

COPIES of this resolution shall be sent to the Honorable J. Bennett Johnston, U.S.
Senator and Chair of the U.S. Senate Natural Resources Committee; the Honorable Bruce
Babbitt, Secretary of the Interior; Tom Fry, Director, Minerals Management Service, U.S.
Department of the Interior; and to the Honorable Ted Stevens and the Honorable Frank
Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative, members of
the Alaska delegation in Congress.

HJR 49 - HJR04%a
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Testimony on HJR 49
by the Division of Governmental Coordination
Before the
House Resources Committee
Alaska State Legislature

January 26, 1994
Remarks Prepared by Glenn Gray, Project Analyst

The Governor asked the Division of Governmental Coordination to prepare a consolidated State
response to tire financial responsibility rulemaking proposed by the U.S. Department of the
Interior, Minerals Management Service (MMS). The proposed rulemaking relates to Section
1016 of the Oil Pollution Act of 1990 (OPA 90). The draft State response currently being
reviewed by the Department of Law is submitted with this testimony.

Congress enacted OPA 90 in the aftermath of the Exxon Valdez oil spill. The purpose of Section
1016 of OPA 90 is to ensure there are adequate funds to respond to a potential oil SEHL The
financial responsibility requirements are different for vessels and offshore facilities. While there
is a sliding scale for the amount of proof of financial responsibility required for vessels, offshore
fa]\ccilhitiefs mlutst prove financial responsibility in the amount of $150 million, regardless of the size
of the facility.

We believe Congress intended the offshore facilities provision of Section 1016 to apply to
facilities traditionally considered offshore facilities, that is, oil exploration and development
facilities in State marine waters and in the federal Outer Continental Shelf.

MMS attorneys have strictly interpreted the language of OPA 90. They believe the $150 million
proof of financial responsibility may apply to facilities operated by individuals, businesses or
State and local governments. The MMS thinks the financial responsibility requirements apply
to all facilities which handle oil or oil products in onshore wetlands as well as areas traditionally
considered offshore facilities.

The MM S bases their interpretation of the application of the financial responsibility requirements
on the definitions in OPA 90 for "offshore facilities" and "navigable waters". In short,
"offshore facilities™ are considered those facilities located in on or unger navigable waters of the
U.S. The Clean Water Act definition of "navigable waters" includes onshore wetlands. Over
one-half of Alaska is considered wetlands.

Only the largest companies operating in Alaska could meet the $150 million proof of financial
responsibility requirement. Coverage is simply not available to small companies and individuals.
Implement;)lion of the rulemaking proposed by MMS would be devastating to Alaska.
Individuals, businesses and State and local governments would be forced into noncompliance or
to cease many of their operations. Rural poverty would increase and common necessities such
as electricity, home heating oil and fuel would no longer be available.



We believe MMS could interpret the extent of application of the $150 million proof of Financial
responsibility more narrowly. First, since there is no direct reference to the Clean Water Act
in the OPA 90 definition of "navigable waters", this term could be interpreted to include those
waters commonly understood as offshore. Second, OPA 90 limits the application of Section
1016 to "responsible parties." A responsible party is defined as a lessee or permittee or "the
holder ofa right of use and easement granted under applicable State law or the Outer Continental
Shelf Lands Act ..." (OCSLA).

The vague language of the definition of "responsible party" leads to different interpretations.
While it could be argued that "applicable State lav/s" are those laws which are similar to the
OCSLA, it can also be argued that this phrase includes all State laws. Even if all State laws are
applicable, only those facilities which involve a government lease, permit, or a right of use and
easement would need proof of financial responsibility of $150 million.

Should MMS be unwilling to narrow its interpretation of OPA 90 to include only those facilities
traditionally considered as offshore facilities, it may be necessary to obtain clarification from
Congress.

Regarding HJR 49, ihe DGC respectfully suggests that line four of page two be revised to omit
the reference to fishing boats and tenders (if they are considered vessels). While the Coast
Guard requires proof of financial responsibility for vessels, the required proof corresponds to
the size of the vessel.

This concludes the testimony from the Division of Governmental Coordination.



Consolidated State Comments to the Minerals Management Service
Regarding OPA 90 Proof of Financial Responsibility Requirements

1/22/94 Draft

U.S. Department of the Interior
Minerals Management Service
Mail Stop 4700

381 Elden Street

Herndon, VA 22070-4817

Attention: Chief, Engineering and Standards Branch

The State of Alaska appreciates the opportunity to comment on the Advance Notice of
Proposed Rulemaking for OPA 90 Oil Spill Financial Responsibility Requirements for
Offshore Facilities (Advance Notice,) published in the Federal Register on August 25, 1993.
The efforts of Minerals Management Service (MMS) personnel who traveled to Alaska to
discuss this issue last fall are also appreciated. We look forward to the February 1994
meeting which MM S will hold in Anchorage on this topic.

This response includes the concerns of State agencies as well as local coastal management
districts in Alaska. Individual agencies and the coastal districts may also submit their
comments on the Advance Notice directly to MMS.

The State of Alaska believes the proposed rulemaking far surpasses Congressional intent as
expressed by OPA 90. By taking the broadest interpretation of legislative intent, the MMS
intends to require any facility which uses oil or oil products in a wetland to provide proof of
financial responsibility of $150 million. Enforcement of the proposed rulemaking would
have a profound negative effect on the economy of Alaska and other states. Almost half of
Alaska is considered wetlands by virtue of previous administrative rulemaking by the Army
Corps of Engineers and ether federal agencies. As a consequence of the broad expansion
federal regulation of these wetlands, the financial requirements of the proposed rulemaking
would force private husinesses and local and State government agencies to cease certain
essential operations. Adoption of the proposed regulations result in a chain-reaction of fiscal
impacts which would upset the entire Alaska economy as well as the national economy.

In addition to economic impacts, the proposed rulemaking would inflict significant social
impacts upon the people of Alaska. It would diminish the standard of living currently
enjoyed by residents of rural areas, Native villages and urban areas. The availability of oil
and refined products would decrease, thereby limiting transportation, electrical generation,
and heating opportunities.

While this response focuses on Alaska's concerns, the proposed rulemaking would have
serious and far-reaching national ramifications as well. Considering the relative abundance



of real and regulatory-created wetlands in Alaska, the proposed rulemaking would
disproportionately affect Alaska's rural and urban communities both social and economically.
The effects of implementation of the proposed rulemaking would be devastating in every
community, creating havoc in such basic benefits as residential heating, electric power, and
all forms of transportation beyond dog sleds.

The remainder of this letter provides specific comments on the proposed regulations. These
comments address recommendations for further action by MMS and discuss Alaska's view on
Congressional intent in the passage of OPA 90. The comments also address an alternative
risk-based approach, discuss the likely inability to obtain coverage, summarize potential
economic effec,s, suggest the use of Alaska’s financial responsibility requirements, and
address uncertalnty about the scope of the proposed regulations.

RECOMMENDED ACTION ON PROPOSED RULEMAKING

The proposed rulemaking would require proof of financial responsibility which would be
impossible to obtain in most instances. Unless an entity is large enough to self insure, it
would have to use another means to prove financial responsibility. Most small businesses
would be treated equally with the largest corporations and could not afford to provide $150
million proof of financial responsibility. Organizations and companies which provide
insurance, reinsurance, and other forms of coverage simply do not have the capacity to cover
the number of entities which would be required to have coverage under the proposed
rulemaking.

The State of Alaska seriously doubts that it was the intent of Congress to place such a burden
on both government agencies and small businesses. Because of the wide-ranging negative
ramifications of the proposed rulemaking, the State of Alaska respectfully requests that MMS
narrowly construe its authorities in implementing OPA 90 until the issues outlined in this
letter are resolved.

We urge MMS to reevaluate its interpretation of OPA 90 definitions as those definitions
pertain to both MM S’s authority and the scope of operations and facilities to be covered hy
Its rulemaking. The State recommends MMS reconsider its overly broad interpretation of the
terms "navigable waters" and "offshore facilities”. In addition, since the OPA 90 financial
responsibility section (Section 1016) applies only to responsible parties, the definition of
"responsible party" should be carefully considered. This definition clearly limits the scope of
facilities affected by Section 1016. The State believes Congress intended to require only
deepwater ports and facilities located offshore to provide proof of financial responsibility on
the scale contemplated by MM S's rulemaking. Absent clear and convincing evidence that
Congress intended such a result, MMS should construe its authority narrowly so as to
minimize economic dislocation and hardship to the public. If MMS determines that
legislative amendments are necessary to clarify its responsibilities, the State recommends the
following changes be considered when seeking any legislative solution.
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»  Limit Coverage to Offshore Facilities: The $150 million proof ot financial
responsibility requirement should be limited to those offshore oil exploration
and production facilities traditionally regulated by MMS.

«  Use State Financial Responsibility Requirements: The language in Section
1019 of OPA 90 should be changed to allow substitution of State financial
responsibility requirements for federal requirements in State waters. The State
of Alaska’s financial responsibility requirements are some of the most
comprehensive in the world.

«  Exempt Small Operations: The proposed financial responsibility
requirements do not discriminate among operations which pose different levels
of spill risks. A provision should be made for de minimis exceptions. A
logical threshold should be established to exempt responsible parties who pose
minimal risk. In other words, the liability should be commensurate with the
risk.

»  Develop a Risk-Based Approach: The words "up to" should be inserted
before "$150 million" in all appropriate sections of the legislation. This
change would allow MMS to assign liability levels for offshore facilities using
a risk-based approach which considers the type and amount of crude oil or
refined product which is produced, stored or transported by the facility.

In the event OPA 90 is to be amended, the State of Alaska would appreciate the opportunity
to comment further on specific language and section changes.

CONGRESSIONAL INTENT
Breadth of Coverage

It is inconceivable that Congress intended to expand MM S’s jurisdiction to the extent
proposed by the Advance Notice. Regarding OPA 90 proof of financial responsibility
provisions, a common-sense interpretation of Congressional intent would better serve the
country than the very broad interpretation advanced by MMS.

Like rimilar legislation in Alaska, OPA 90 was enacted in the aftermath of the Exxon Valdez
oil spill. The State believes Congress intended the new financial responsibility requirements
to apply to facilities traditionally considered offshore facilities and deepwater ports. Because
the OPA 90 definition of "offshore facilities" specifically mentions territorial waters, it
appears Congress did not intend to include onshore areas. |f Congress had intended to
include onshore areas in the definition of offshore facilities, it would not have created a
separate definition for "onshore facilities". Instead, Congress would have chosen a term
other than "offshore facilities” if it meant to include "onshore facilities” in the definition.



Notwithstanding the issue of Congressional intent in defining "onshore facilities" or
"navigable waters", the definition of "responsible party" narrows the type of facilities
covered by the financial responsibility requirements. The definition of "responsible party"
differentiates between vessels, onshore facilities and offshore facilities. The part of the
definition which addresses offshore facilities limits responsible parties to the

lessee and permittee of the area in which the facility is located or the holder
of a right of use and easement granted under applicable State law or the
Odudteé)ContinentaI Shelf Lands Act (43 U.S.C. 1301-1356) . . . (emphasis
adde

This definition appears to exclude motor vehicles, aircraft, and facilities which do not require
leases or permits. In addition, the State believes Congress intended "applicable State law™ to
include only laws which address offshore oil and gas lease sales, exploration and production.
A thorough discussion of the limits imposed by the term "responsible party" is not included
in the Advance Notice.

If Congress had intended to require small businesses, State agencies and local governments to
provide proof of financial responsibility, it seems logical that it would have required a sliding
scale of financial responsibility commensurate with the risk associated with a potential oil
spill. Did Congress knowingly intend to require a small fuel distributor or local governments
in rural Alaska to provide proof of financial responsibility for $150 million when the
financial risk of a potential spill would be far less?

We simply cannot believe Congress intended to place such a heavy burden on coastal
communities and State agencies. Coastal communities often have multiple fuel storage sites,
each of which would potentially trigger the $150 million proof of financial responsibility
requirement proposed in MMS’s rulemaking. It is difficult to believe that Congress intended
such absurd results. At $150 million per site, communities, the small businesses within
them, and regional school districts would be subject to obligations which they simply could
not meet. Moreover, because of their limited risk, these types of facilities should never be
categorized the same as offshore production platforms.

Environmental Protection

Assuming one of the basic purposes of OPA 90 is to protect the environment from oil spills,
the limitations of financial responsibility requirements to meet this end should be recognized.
While a Certificate of Financial Responsibility (COFR) may show that an operation has the
capital to respond to an oil spill, it does not prevent an oil spill from occurring. The State of
Alaska has placed priority on oil spill prevention. For example, the Alaska Department of
Community and Regional Affairs and the Alaska Department of Environmental Conservation
are working to assure that rural tank farms will not leak oil. Rather than focussing on
financial responsibility requirements, the environment might be better protected if more
federal funds were available to assure that oil spills will not occur.



RISK-BASED APPROACH

The $150 million OPA 90 requirement for proof of financial responsibility does not
differentiate between serious and negligible risks. Considering only oil and gas exploration
and development activities, specific kinds of oil-related activities pose significantly different
risks. For example, vessels transporting oil contribute to almost half the oil discharged into
marine waters. Excluding atmospheric, natural, municipal and runoff sources of oil,
transportation-related spills account for 97 percent of oil entering marine waters. On the
other hand, facilities associated with offshore production cause less than three percent of the
oil input into marine waters'

A reasonable financial responsibility assessment should base its requirements on risks related
to a possible oil spill. 1t should reflect the location of the facility, the amount of oil or
refined product, and the type of product associated with the facility.

INABILITY TO OBTAIN COVERAGE

Two questions should be answered before implementing the proposed financial responsibility
requirements. First, will those affected be able to obtain coverage? Second, for those who
could conceivably obtain coverage, would it be affordable? The State of Alaska believes that
the answer to these questions is no for anyone other than a Fortune 500 company.

Obtaining $150 million in financial responsibility will be costly to even those companies in
the upper Fortune 500 category. Because of their financial strength, such companies would
be able to purchase what is known as excess layers of coverage once they have provided
approximately $100 million in self insurance. It is likely that these companies would have to
obtain the additional $50 million of coverage from several different sources. Companies
would pass these costs to the public.

Companies outside of the Fortune 500 category would not likely be able to meet the
proposed proof of financial responsibility requirements. The availability of coverage is
directly linked to the health and solvency of insurers and their capacity to provide coverage.
Capacity, in this sense, means the legal and financial ability to provide coverage. Market
availability of coverage is also dependent on the willingness of the insurance industry to
accept certain risks. Most insurers are disinclined to write this form of pollution liability
coverage.

Alaska, like all states, limits the amount of risk an insurer can undertake (AS 21.12.010).
This risk limitation is based on the amount of a company’s capital and surplus. An insurer
who s licensed to sell insurance for risks in Alaska can only issue a policy with less risk

'Michael J. Kennish, Ph.D., Ecology ofEstuaries: Anthropogenic Effects, Boca Raton:
CRC Press, 1992, pp. 66-67.



exposure than ten percent of its capital .md surplus. As used here, capital and surplus refers
to the amount of money available for the payment of claims and other obligations. In other
words, before a company can cover one policy for $150 million, it must have at least $1.5
billion in capital and surplus. There are few property and casualty insurers licensed in the
United States which have the necessary surplus to legally write the required coverage
proposed by the MMS.

When one considers the State-imposed risk limitation along with the willingness of insurers
to provide pollution coverage, the options to obtain coverage decrease significantly. The
State of Alaska knows of only three insurance conglomerates that are willing to write this
form of pollution liability coverage. Two of these groups do not have the required surplus to
issue even one single policy for the full liability limits of $150 million as required hy the
proposed rulemaking.

In some circumstances where it is difficult to obtain insurance, states allow unlicensed
companies to provide insurance. It is possible companies could obtain pieces of coverage
through these unlicensed companies which would combine to provide the required $150
million proof. These sources are not subject to State regulatory oversight, and as such, are
not subject to the same financial oversight as licensed companies.

The reinsurance market is another alternative to provide the proposed financial responsibility
coverage. Financial difficulties currently experienced by London-hased reinsurance
enterprises, however, make them unable to absorb additional risks of this magnitude.

Some oil-related companies which operate vessels obtain liability coverage from Protection
and Indemnity Clubs (P&l Clubs) for their marine-related risks. These organizations provide
coverage through a complex system. Usually, members must cover some of the costs of an
oil spill, the group as a whole covers some of the costs, and reinsurance covers the
remaining costs. It is unlikely, however, that P& Clubs would have the ability or desire to
cover onshore facilities affected by the proposed rulemaking.

Again, for even those companies which could obtain the proposed level of financial
responsibility, there will be additional problems. Costs of providing this proof would likely
be passed on to the consumer possibly placing commodities and services out of reach to most
Alaskans and small businesses.

It should be noted that other means exist to assure adequate funding for oil spill clean up.
For instance, the Qil Liability Trust Fund (26 U.S.C. 9509) is available for oil spill expenses
authorized by Section 1012 of OPA 90. As well, many states have similar funds. Alaska’s
fund is known as the Oil and Hazardous Substance Release Response Fund (AS 46.08.010).



POTENTIAL ECONOMIC EFFECT

The potential economic consequences of the proposed rulemaking are overwhelming. Taken
to an extreme, which appears to be the case In the Advance Notice, the proposed regulations
would have wide-ranging effects. Activities in Alaska’s wetlands, which comprise virtually
half of the State, would require coverage of $150 million of Financial responsibility. The
result would be a decline in general commerce, a decrease in essential government services,
increased hardships in rural areas including Native villages, and a swift blow to Alaska's
vital oil and gas industry. Each of these topics is discussed in more detail below.

General Effect on Commerce

The proposed rulemaking would likely have a crippling effect on Alaska’s economy sending
it into a tailspin which could result in a severe depression. Because of its unique abundance
and geographic distribution of its populated communities, most of Alaska’s commerce occurs
in wetlands. While some of these areas may not appear to be wetlands at first glance, they
have been defined by regulation to be so. Consequently, the proposed regulations potentially
affect distribution of home heating oil, bulk storage of fuel, gas stations, outfitter-guide
operations, eco-tourism operators, floatplane companies, and the trucking industry.

If only applied to fuel distributors, the proposed regulations would have a mind-boggling
effect. Most rural Alaska communities use diesel fuel to generate electric power. Even
assuming it would be possible to obtain a $150 million proof of financial responsibility for
distributions serving those communities, fuel prices would rise to an unreasonable level.
Businesses which could afford to provide the required proof of financial responsibility would
have to pass the costs to the consumer. Such a requirement would likely force rural fuel
distributors and owners of storage facilities to cease operations.

The effect on the fishing industry would also be devastating. Vessels could no longer be
legally fueled at refueling docks because the small companies operating these facilities would
not be able to meet the financial responsibility requirements. As a result, the Alaska fishing
industry would be forced to violate these regulations in order to remain in business.

Tourism, another important industry in Alaska, would decline because tourism-related

companies which handle fuel would no longer be in business. It should be noted that most
wilderness adventure businesses transport fuel for use in vehicles, boats, lanterns and camp
stoves. Bush pilots also transport tourists and hunters along with fuel provisions to remote
locations. Tour operators which store fuel for busses could also be forced out of business.

Also, the mining and timber industries would be adversely affected. Resource development
companies must use fuel to carry out activities in wetland areas. Few of these companies
could obtain proof of financial responsibility for $150 million.



Effect on Government Operations

Many local and State government agencies would be affected by the proposed mlemaking.
The State Department of Transportation stores fuel in locations across the State for highway
maintenance operations. Rural village governments store diesel fuel to generate power and
provide heat. In addition, field personnel must carry fuel with them during extended trips to
field locations. Virtually every one of these operations would be covered by the proposed
rulemaking.

Effect on Rural Villages

The proposed rulemaking could close rural schools, compel rural communities to abandon
electric power generation facilities, and force rural residents into further poverty. There are
no practical alternatives to diesel-powered electrical generation to most Alaska villages due to
the limited extent of electrical interties. Besides the economic effect, social implications
would be significant. Reduced availability of fuel would substantially curtail subsistence
activities.

Consider just the effect the rulemaking would have on the operators of the 325 tank farms
located in rural Alaska. The total capacity of all of these tank farms is approximately 1.5
times the amount of oil spilled by Exxon Valdez, yet rural Alaska would be burdened with
the task of providing nearly $48 billion of financial responsibility.

As an example of the effects the proposed rulemaking would have on rural Alaska, consider
the Native village of Chevak, located in the Yukun-Kuskokwim delta. The population base
of approximately 600 people is not enough to support the costs of obtaining proof of financial
responsibility for facilities which handle or store oil or oil products. Consequently, the
village's eight tank farms would have to close. Individual tank farms are operated by the
village school, the local government, the electric utility, a Native corporation, and a private
entity. The proposed rulemaking would limit or shut down operations at the school. The
electric utility would no longer be able to generate power from diesel fuel. The airport
would have to close, thereby limiting residents’ contact with the rest of Alaska. Fuel would
not be available to power vehicles. Residents would have to scavenge a limited supply of
driftwood to fuel wood stoves. Subsistence activities would be curtailed because the villagers
would no longer be able to obtain fuel to power outboard motors or snow machines.

The description of the effects of the proposed rulemaking on the residents of Chevak appears
to be absurd, however, this scenario is a plausible outcome of implementing the rulemaking
as MMS currently proposes. Effectively, the residents of this and other rural Alaska
communities would be forced to accept a much reduced standard of living because of a
senseless government standard. Implementing the proposed rulemaking would increase rural
poverty, encourage depopulation of villages, and decrease health conditions and life
expectancy of Alaska’s rural population.



Effect on the Qil Industry

Requiring proof of financial responsibility of .$150 million for responsible parties in the oil
industry aLo will have negative effects, not only on Alaska but on the nation as well. While
large oil companies may he able to meet this requirement, the smaller companies can not.
The proposed regulations would force smaller companies to abandon operations in Alaska
and throughout the lower 48 states This result is entirely inconsistent with the
Administration’s stated goals of reducing imports, stimulating domestic production, reducing
our balance of trade and generally stimulating the domestic economy.

For example, none of the companies providing drilling services on the North Slope are likely
to be able to obtain S150 million of proof of financial responsibility. Similarly, geophysical
survey companies which must store and transport fuel would be adversely affected. These
companies transport fuel for use in completing remote seismic surveys. Likewise, the
proposed rulemaking could lead to the shutdown of other oil field support contractors who
work on the North Slope and in Alaska’s Cook Inlet region. Without the support provided
by these small companies, lessees would have to provide these services, the cost of which
would affect decisions regarding abandonment and production of marginal oil fields.

The proposed rulemaking would provide yet another disincentive for offshore oil and gas
exploration in an area already characterized by high costs and low returns. Alaska is
experiencing a decline in offshore exploration activities. Generally, implementation of this
rulemaking would simply hasten the exodus of domestic explorationists. A reduction in
domestic oil exploration and production would result in a tremendous loss of employment,
add a greater burden on government to provide social services to unemployed workers, lead
to greater dependence on foreign oil, and compromise national security.

Implementation of the proposed rulemaking would result in a further loss of federal and State
oil and gas revenues. A decrease in production would result in a corresponding decrease in
royalty revenues. Considering remaining oil production, wellhead prices could rise due to
increased costs to producers to provide the necessary proof of financial responsibility which
would also reduce State and federal revenues.

USE OF ALASKA FINANCIAL RESPONSIBILITY REQUIREMENTS

Section 1019 of OPA 90 provides for state enforcement of financial responsibility
requirements in State navigable waters. We encourage the substitution of current State of
Alaska financial responsibility requirements for those operations located in or under State
navigable waters.

The financial responsibility requirements in Alaska are some of the most comprehensive in
the world. They take into account varying levels of risk associated with each category of
operator and differentiate between crude and noncrude oil. In addition, operators storing less
than 5,000 barrels of crude oil, or less than 10,000 barrels of noncrude oil are exempt from



financial responsibility requirements. Only tankships would be required by State law to
provide $150 million or greater proof of financial responsibility. Alaska law requires crude
oil pipelines and offshore exploration and production facilities to provide proof of financial
responsibility of $50 million.

It may also be appropriate to consider implementation of approved methods of providing
proof of financial responsibility in Alaska waters as outlined in statute (AS 46.04.040) and in
the Alaska Administrative Code (18 AAC 75.205 et. seq.). When developing its approved
means of providing proof of financial responsibility, the State of Alaska worked with the oil
and insurance industries and other interested parties to assure these provisions were
reasonable, practical and effective.

UNCERTAINTY RELATING TO THE PROPOSED RULEMAKING

Uncertainty regarding who is covered by the proposed regulations is exemplified in MM S
documents concerning the proposed rulemaking. For example, the undated news release
from the Alaska OCS Region which accompanied the August 25, 1993 MMS news release
states that the financial responsibility requirements could affect facilities which handle oil or
oil products including federal, state, municipal and private facilities. During our meeting
with MMS personnel from Washington D.C., we were informed that federal facilities would
not be affected by the proposed rulemaking. When addressing who will be affected, both the
Advanced Notice and comments made by MMS personnel suggest certain groups "may" be
affected. It is difficult to provide meaningful comments on proposed regulations when it is
uncertain who these regulations are intended to affect.

|t appears that MMS s also uncertain regarding Congressional intent. When addressing
intent, MM S personnel referenced the OPA 90 Conference Report, but it is unclear what
other sources have heen investigated to determine Congressional intent. It also appears that
limitations imposed by the definition of "responsible party" have not been carefully
considered. Because this proposed rulemaking could potentially cripple commerce within
Alaska and other states, we urge MMS to adopt a more practical approach and reevaluate its
preliminary determination on the jurisdictional requirements of OPA 90.

CONCLUSION

In summary, MM S’s interpretation of OPA | financial responsibility requirements would
profoundly affect Alaska and other states. The proposed rulemaking would be an
unwarranted impediment to commerce and government operations. Additionally,
implementation of the proposed rulemaking would not provide reasonable protection of the
environment. Failure to provide exemptions, exclusions or modifications to the application
of the proposed regulations would force many government agencies and private businesses
into non-compliance.
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Since a large part of Alaska is considered navigable waters (i.e., wetlands), under the
proposed regulations small businesses and local governments would be required to provide
$150 million proof of financial responsibility. Most facility operators, however, would not
be able to obtain this level of financial responsibility. Noncompliance would subject them to
astronomical fines and possible civil and criminal charges. Since most of these entities could
not afford to pay the fines, the proposed financial responsibility requirements would force
facility owners and government agencies to cease many vital services.

The State of Alaska respectfully requests MMS to restrict its rulemaking for the proof of
financial responsibility portion of OPA 90 to those operations and activities traditionally
within MM S'sjurisdiction. We appreciate the opportunity afforced by MMS to comment
and we look forward to the upcoming workshop in Anchorage.

Sincerely,

Paul C. Rusanowski, Ph.D.
Director



FROM CITV & BOROUGH OF SITKR RLRSKR 01.20.1994 12:35

City and Borough of Sitka

304 LAKE STREET. SITKA, ALASKA. 99835

January 20, 1994

Joseph P. Graen, Chairman
Committed on o il end Gee
Alaska House of Representatives
capitol Building

Juneau, Alaska 99001-1182
PAX 465-6790

Rat HJR No, 49
Dear Representative Green,

Ac Municipal AdmJnistrator for the city and Borough of Bitka, Alaska
1 am writing to inform you of Sitka's support of your sponsored House
Joint Resolution Ho. 49.

Wo oppose these U.S. Mineral Management Service proposed regulations
as those affected within tha C ity and Borough of Sitka would find it impos-

eible to comply and s till remain in business.

Your e ffort to pass HJR No. 49 is greatly appreciated.

Administrator
C ity and Borough of Sitka
iTAX 747-7403
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Rural Alaska Power Association
January 21, 1994

Representative Joe Green
Alaska State Legislature
Capitol Building

Juneau, Alaska 99801-1182

Dear Representative Green,

The Rural Alaska Power Association Board of Directors and
Membership are certainly in full support of HJR 49. The
regulations as proposed in OPA-90 would destroy all our
rural power plants ability to serve theilr customers as
they would not be able to obtain the proposed $150,000,000
INn INsurance coverage.

Enclosed is a copy of the letter we drafted further defining
our opposition to the regulations.

Thank you for having the vision and courage to stand up for
all Alaskans to say NO to this type of mindless, costly,

non-productive regulatory mis-informed, mis-directed output
from Washington. Bravo for you!

Sincerely,

Linda Dianne Rabb
Executive Director

CC: RAPA Board of Directors



Rural Alaska Power Association
January 20, 1994

Chief, Engineering & Standards Branch
Department of the Interior

Minerals Management Service

Mail Stop 4700

381 Elden Street

Herndon, Virginia 22070-4817

Dear Sir,

On behalf of our Board of Directors and Member electric
utilities in rural Alaska these comments are submitted.
The development of new regulations that would require
corporations and individuals to post $150 million in
liability insurance before they can legally move or
store oil or oil products across navigable waters is

the most absurd piece of misguided, misdirected, unformed
attempt to solve one problem by creating an even bigger
prablez"", that 1 have been witness to In recent years.

The fTinancial responsibility requirements of OPA "90 will
adversely affect the businesses and livelihoods of numerous
Alaskans as over 70 percent of Alaska®s inhabitable land
can be classified as wetlands. Almost all cities, towns
and villages are built along "navigable waters'”. This

type of legislative and regulatory hamstringing of our
small business will be the death knell of any hope of
economic recovery our great country may have.

IT the iIntent was to insure the /-people affected by large
catastrophic spills of oil tankers cargo, then the amendments
to statute offer the only solution to this regulatory morass.
Do not draft unenforceable, unmaneageable, and unreasonable
regulations which will make an entire nation of lawbreakers
who are unable to comply with the financial responsibility
section of OPA "90.

Sincerely,

Linda Dianne Rabb
Executive Director

CC: RAPA Board i
Resource Development Council
President Bill _Clinton
Alaska Delegation iIn Congress



KGNBAG,INC. [ >

» 4300 B Street, Suite 407, Anchorage, AK 99503 (907)561-2668 « FAX (907)562-5258

January 19, 1994

Joseph P. Green, Chairman Committee on Oil & Gas
Alaska State House of Representatives

Capitol Building

Juneau, AK 99801-1182

Dear Representative Green:

Please be advised that Koniag, Inc. fully supports your
House Joint Resolution No. 49 regarding the proposed M.M.S.
regulations pertaining to the O1l Pollution Act of 1990.

It should be clear to everyone that the proposed requirement
of anyone i1n the oil transport/handling business to "‘commit and
maintain $150 million to clean up a spill™ is ludicrous at best.

That such a regulation would have a devastating effect on
Alaska (and other states) 1is probably a gross understatement.

We wish you the best iIn getting H.J.R. 49 passed
expeditiously.

Sincerely,



OPA 90: Alaskans must respond

A

By Paul Fuhs
Fgr t%eJournaI of Commerce

| f your business, school or home, hoat dock,
farm, etc. moves or stores oil, you are required to
have a bond of $150 million! _ _

This strange quirk offederal law is getting a lot
of attention as the public commentﬁenod on the
Oil Pollution Actof 1990 (OPA ‘90) has just heen
extended. The Departmentofthe Interior's Miner-
als Management Service has recently issued an
‘Advance _Notlo_eofPrOPosed_Rulemakmg’f through
}Nh_ICh itwill write the law's implementation regu-
ations.

OPA'90 was Congress's effort to meet the goal of
ensuring that there would be the finances to clean
up major oil spills, angnme and anywhere in U.S.
waters. The March, 1989, transportation disaster
ofthe Exxon Valdez was clear in the public mind.
The feelings of outrage and impotence fanned the
flames ofnational conscience. The battle cry of*do
something!"reverberated through the halls ofCon-
gress. _ _

What was a well-intentioned legal framework
became the equivalent of a “drlve-bz shooting."

The intended target of I_ar?e tanker spills may
have been hit. The tragedy is thatsmallbusiness in
America became the victim. The 91-page federal
law, areaction to the $2 billion oilcleanup in Prince
William Sound, imposed a $150 million bond on all
“offshore facilities." o _ .

The idea of“fair penalties” is ignored in Section
1016(c). It states: _

“..each responsible partr with respect to an
offshore facility shall establish and maintain evi-
dence of responsibility of $150,000,000.."

The legislation has no flexibility and the punish-
ment is totally out of proportion with the crime. If
fully implemented and enforced, this law will re-
quire the same bonding at the Valdez oil terminal
tank farm and the Unalakleet school heating oil
storage tank. o _
~The distortion of the legislative intentofthis law
lies in the interpretation ofthree key terms:

‘Offshore facilities": This goes beyond offshore
drilling and production nPs. hereisno‘minimum
size” or potential risk. Inland pipelines, tanker
trucks, neighborhood gas stations and marinas,
and even residential storage tanks will all be re-
quired to have separate bonds, even on the same
site and operated by the same owners.

“Navigable waters” is defined in the bill as “wa-
ters of the United States," which includes wet-
Iands.There%ulatorynethasn_owgonefrom singu-
lar offshore platforms to anything onland which is
“wet," or adjacent to wetlands. In Alaska, that
means 70 percentofour real estate will be affected
(the other 30 percent is statistically vertical or

glaciall). _ _

“Responsible party” is no longer used in the
context of Quter Continental Shelf I_easmq. OPA
‘90 defines this term as anyone who is involved in
the transport ofany quantity of oil products over
land which is “wet." _
~To protect Alaska’s small businesses from these
inappropriate requlations, this section of the law
mustbe changed. We donothave the fleetofsmall,
independent oil producers, on or offshore, that
other states have. However, Alaska does have
“facilities" in every community, rural hospital,
village schoal, remote airstrip, tourist lodge, cold
storage facility, dock, mining camp, and scientific
research station. o

‘Certificates of financial rESﬁan_lbI|lt¥," as the
bonds are known, are cost-prohibitive, it they are
available atall,atany price. Smallbusinessesthat
include their own power generation capacity are
abouttobecome the victims ofgood intentions gone
astray. While aiming at the prevention ofanother
Exxon Valdez, the Congress has used the wrong
artillery and will certainly "take out” small busi-
ness across the natlon,_nothust Alaska.

No one will argue with the goal. However, the
Department ofthe Interiorandthe Congress muBt
be the responsible for the impacts of their stray
bullets. The penalty must be ﬁroportlonal to the
risk. This law re(%unes that the end user of the
loetroleum products absorb the costsor do without.
n Alaska, “doing without” can be the differenco
between life and death. It will have a pervasive
economic cost, with a good chance ofenvironmen-
tal costs as well. _ _ _

Alaskans must speak with one voice on this
sub(Ject. The Minerals Management Service will
hold a public hearing in Anchorage in Februaiy.
You can participate in person, or write, by contact-

ing:

%f_fshore Operations and Safety Management

Minerals Management Service

M ail Stop 4700

381 Elden Street

Herndon, VA 22070-1575

Or, fax 703-787-1675.

Send this section of OPA ‘90 back to Congress to
change and refocus on the appropriate goal. The
bondingrequirements musthe tailored to the safety
recrrd and the worst-case scenario ofa site-specific
spill. “Offshore” should not get in the definitional
tr%p of ‘wetlands.”

he governor, the DepartmentofCommerce and
Economic Development and' other executive
branchesare working tobring sanity to this discus-
sion.

Paul fghs IS Commis%ioner ofthe Stzi\te Depart-
ment ot Commerce and Economic Development.



P.O. BOX 196650

M unicipality ANCHORAGE, ALASKA 99519-6650
TELEPHONE: (209 343-4431
0 f FAX: (907) 272-1991
Anchorage Tom Fink, Mayor

OFFICE OF THE MAYOR

December 20, 1993

Chief, Engineering & Standards Branch
Interior Dept., Minerals Management Service
Mail Stop 4700, 301 Elden Street

Herndon, Virginia 22070-4827

RE: OIL POLLUTION ACT Or 1990, LIABILITY REQUIREMENTS
Dear Sir:

This letter responds to your Advanced Notice of Proposed
Rulemaking that would require citizens to post a $150 million
liability bond before transporting oi.l products across navigable
waters.

According to the notice, there is no minimum amount of oil
products stored or transported that would be excluded from the
liability bond requirement. In addition, aside from peoples®
inability to pay for such liability Insurance or good reasons for
their doing so, we know of no companies willing to provide
coverage of such magnitude.

I do not believe Congress intended the liability iInsurance
requirement to cover activities on lakes, rivers, streams and
wetlands, but rather intended 1t for major offshore oil
operations. As written, i1t would place an unacceptable burden on
municipal operations and residents alike, particularly because it
would include activities iIn navigable waters deemed "wetlands."
It would create an administrative nightmare for the most routine
of municipal activities, with no apparent benefits.

We must®strongly object when employees, employers and local
overnments are forced to adhere to regulations that have such
ar-reaching effects on their freedom and which fail to reflect

even the slightest measure of common sense.

Tom Fink
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The rules proposed to

be revised tc reflect the intent of Congress. In a state where the
majority of the land Is classified a! "wetiahas,®» virtually dhiT
movement of fuel products by residents for subsistence, personal or
oommoroial " u&e would— a vlo/latinn.nf_law- Tt will- be.
impossible for most, If not all_ individuals and businesses to
C(_)mﬁ)ly with the financial responsibility bonding requirement. It
will be jJust as impossible for government entities (senooiB,
cities, utilities) to comply.

in our local area fuel products are over $2.00 per gallon (in
surrounding villages the price can exceed $5.00 per gallon). It is
utilized for all aspects of life: heating homes/subsistence cirigs,
%?nerai_:lrjg power, operating boats/snowraachines, etc. Adding this
nanoiaj— rocpoTicdhi laty .r.agqui.rmonf—tn shlﬁ)pers, —has tn cnmp.
here by water) , truckers (it has to be de |vered? , and finall
users (Who have to take 1t to their various use locations) wil

certainly inflate- tire- p—Har-to-such .a-point that- a- lawv—ob¥odtig
citizen cannot afford the basic necessities!

To validate your comments, pfease fill in completely:

Signature Date; December 23, 1993

Name
AddeSS City of Nome, Box 281

City Nome State Alaska Zip 99762

Phone (907) 443~52A2 Fax  (907) 443-5349

Optional
DEADLINE FOR MAILING THESE COMMENTS:
FRIDAY, DECEMBER 24, 1993

Send To:

({hief Engineering & Standards Branch
rlonad«nof>t Intemnr
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W
Tom Fry, Director

Department of the Interior
Mineral Management Service
l\/lalT Stop 8

381 Elden Street

Herdon, Virginia 22070-4817

Re: Rulemaking under the Oil Pollution Act of 1990
Dear Mr. Pry,

n?ve revi wed the "Special  Infarmation for Alaska,
attached o e Augua 1993 news [€l0S® announcing proposed
rulemaking reqU|r|ng aII operators of facilities handling oil and”
oil products to provide evidence of financial responsibility.

I am pleased to learn that the Department of Interior
believes that the term "navigable waters* traditionally has included
wetlands, among other water bodies. As the news release states,
large areas of Alaska have been classified aa wetlands. Therefore,
because title to all navigable waters passed to Alaska at statehood,
Lhe state holds title to muoh moro oubmerged land than Ala«Jc»ns
previously realized, |

Now that the Department has made this position clear, X
expect that the United States will dinclaim interest in all Alaska®s
wetlands when the state formally assorts title to them.

Very truly,
£ W % Q ¢Cr
Charles E. Cole

Attorney General

CKC/JG

cc: Bruce Babbitt
John D. Leshy

o'CIM
U 343 1430 sy PR



217 Second Street, Suite 200 mJuneau, Alaska 99801 mTel (907)586-1325, Fax (907)463-5480

January 25, 1994

T0: Representative Bill Williams, Chair
and Members, House Resource Committee

FROM: Kent E. Swisher, Executive Director
RE: HJR 49 - Federal Regulations Under OPA 90

The Alaska Municipal League supports passage of HIR 49. The League specifically
opposes unfunded federal mandates as evidenced by the passage of AML Resolution
0. 94-2 at the November 1993 annual meeting (copy attached).

The mandate to require municipalities, businesses, and individuals to obtain $150 million
in liability insurance before they can legally move or store oil products across navigable
waters would be devastating. The proposed regulations. by the US. Minerals
Management Service will adversely affect municipalities and cities in Alaska as many of
them are surrounded by navigable waters, which includes wetlands.

The Alaska Municipal Leaﬁue supports HJR 49, which urges the clarification of the
proposed definition of "offshore fauhtY" in the financial responsibility section so that it will
only aPBIy to facilities that are more clearly offshore, as intended by the Congress under
the"Qil Pollution Act of 1990.

cc. Rep. Joe Green _
Chair, House Committee on Oil and Gas

Member of the National League of Cities and the National Association of Counties
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Representatlve Joe Green

toa(t)em Canito

iuneau Naska 99801-1162 VIAFACSIMILE;.465-43.16

Attention; Mf-Logan
Re:  Committee Substitute for House Joint Resolution No. 49

Dear Mr. Logan'

m Wil mg

neral counsel f r the Alaska ural Electric Cooperafiye
Association, Inc, ? 'ARECA g %?E(,e P

IS a q%)n It cor I nkw € MEMOErS CONS
'[hTOU the sta 0 askad. 110S C00 eratlves ocat

stort
numer?us el ctr*c cooperativ f ?
rura i)rth molst artreyug ese eneration wer ro u n| In turn, bu
Uel storae CI tles a ated In"the villages to provide su gyo ue for the diese
generator ese f es In Wum rous Instances may e oceit " wetlands, an tna]n)sl
fnt most aﬁe SUP afue ed pipeline terminating on Take, river, or bay. Diesel fuel i
delivered to these facilities yabarge

The Mineral Management Services’ (*MMS”) nroposed rules with respect.to.oil
%Jll financial res onsm tﬂ mounto?$15 million wo&l% dgvastate[n }/}?the e utilities
R CAsmem scano y et t MMS uses common sense mpromu atlg [opo eci
atlons tlsAﬁ Ah oSl |o tatwhe PA 90 was enacfed mr S Was thinking of 0

or ms when drafting the financia respon5|b| ity requirements in the

For these reasons, AR CA stropgly supparts assa e of the Committee Substitute
f?r Ho¥se Joint Res(nutlon No. 49. T you neeoP % cPoP tlona |nfo mation concerning this matter,
please feel free to give me acall.

Sincerely yours,

KEMPPEL, HUFFMAN AND GINDER, PC.

0ger R, Kem
Eeﬁeral Couns or Alaska Rural Electric
Cooperative, Inc.
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Resource Development Counci

for Alaska. Inc. 121 Wes! Fireweed Lane, Suite 250, Anchorage, Alaska 99503-2035
’ Phone 907/276-0700 Fax 276-3887

CUNDED1975
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October 28, 1993

Chief, Engineering & Standards Branch
Department of Interior

Minerals Management Service

Mail Stop 4700

381 Elden Street

Herndon, Virginia 22070-4817

Dear Chief:

In September, the Minerals Management Service held a
small briefing in Anchorage about the development of ,
regulations mandated by the™il JPollujion Act .0f-.1990/ The
regulations would require corporations and individuals
alike to post a $150 million liability bond before they could
legally store or transport oil or oil products across
navigable waters.

Since the proposed regulations would have a very serious
impact on Alaska, the Resource Development Council
requests the Minerals Management Service to schedule
public hearings in Alaska at Barrow, Nome, Fairbanks,
Anchorage and Ketchikan. The Advance Notice of Proposed
Rulemaking has received very little attention in' Alaska,
where up to 70 percent of the state's non-mountainous
lands would fall under the new regulatory requirements.
The requirements would have a disproportionate heavy
impact on Alaska, affecting a wide range of businesses and
citizens in all socio-economic classes.

The liability requirement sets up a situation that is going
to be impossible for most businesses and individuals in e
Alaska to comply with, including rural school districts and
utilities, as well as health care facilities, private homes and
businesses.  Unfortunately, most companies and
individuals that will be affected by the ANPR are not
aware of the process underway and its implications.



RECEIVED MOV 2 2 1993

Alaska State Legislature

Representative Gail Phillips

November 15 1993

The Honorable Bruce Babbitt

Department of Interior 1
1849 C Street NW

Washington, DC 20240

Dear Mr. Secretary Babbitt;

In. late August,; the Minerals ManagemenfService published an "Advanced
Notice of Proposed..Rulemaking" ;in_ the. Federal Register aimed at
implementing the.0il Pollution Act of 1990 (OPA). :That Act would require
individuals, -corporations and school-districts alike tor post $150.'million
wortfv'of liability insurance before they can legal’y"move “or storei"oil~or .'oil
products'across-or. over navigable'waters in Alaska and elsewhere. | am
writing in .urgent.protest to this, rulemaking.

As you are aware, a very high percentage, of A.laska's.-lands are wetlands

and many of our-rivers, -streams'A'and'lakes arenavigable waters which

would be covered under these regulations.- A requirement for $150 million

in liaoility bonding would affect;a major portion of; our industries, schoaols,
individuals and transporters 'of any ‘fuel ;source to rural Alaska so

adversely that'it would force themT'du't' of "business™entirely"." In;particular, *
the lack, of any minimum quantity'of'oil'covered'under these rules would)-"-*,
force individuals storing only a few'gallonsfor generators 'or other 4
equipment to violate the law or to.get-the $150million in liability bonding.

While Tom Fry, Director of the Minerals Management Service, is asking for
input into their rulemaking process regarding the OPA requirements, the
agency claims that “. . . the $150 million liability requirement is a statutory
demand and that it is outside the scope of the regulations to provide relief
from the higher liability level," according the "Resource Review", October
1993 edition.

Session: State Capital, iuneau. Alaska (907) 465-2689 « Interim: P.O. Box 3304, Homer. Alaska 99603 1907) 235-2921
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Introduced by: ~ Mayor Selby

Requested hy: Division of
Governmental Coordination
Drafted_by: Community
Development Defartment
Introduced: 202193
Adopted: 12/02/93
KODIAK ISLAND BOROUGH
RESOLUTION NO. 93-40
A RESOLUTION QPPOSING THE AMOUNT OF FINANCIAL RESPONSIBILITY
REQUIRED IN PROPOSED RULEMAKING BY THE MINERALS MANAGEMENT SERVICE

WHEREAS, the Department of Interior's Minerals Management Service (MMS) has
Publjshed a notice of proposed rulemaking advising all operators of
acilities handling oil and ol products located in, on, or under navigable
waters of the United States that they will need to provide evidence of
financial responsibility; and

WHEREAS, the Oil Pollution Act of 1990 QOPA 90) mandates the development of
new r,ePuIanns,to, implement provisions of the law that increase
financial responsibility requirements to $100 million; and

WHEREAS, for the first time, all operators In, an, or under navqable waters of the
United States and its territories, will face new regulations establishing
the identical $150 million requirement; and

WHEREAS, OPA 90 potentially broadens the categories of activities that fit the
definition "of offshore facilities: and local oil and gasoline storage and
dlsdtrlbutlon centers and boat harbors, for examplé, could be affected;
an

WHEREAS, the proposed rulemaking represents an unfunded federal mandate to the
State and local governments In Alaska; and

WHEREAS, the proposed rulemaking contains nothreshold levels, and facilities of any
and all sizes are subject to the $150 million financial responsibility
requirement; and

WHEREAS, the ,gro{posed rulemaking would pose a serious threat to local fuel
distributors; and

WHEREAS, the r_0|?osed rulemakiﬂgllwill hit_local (rmvernment,s and small operators

especially hard, potentially causing seffous financial hardship; and
Kodiak Island Borouob, Alaska Resolution No. 93-40
Paga 1 of 2
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ISR Chief, Engineering & Standards Bianch
Department of Interior
| Minerals Management Service
Mail Stop 4700

381 Elden Street
Herndon, Virginia 22070-4817

October 28, 1993

Dear Chief:

In September, the Minerals Management Service held a
small briefing in Anchorage about the development of
regulations mandated by the”~gil Pollution Act .o f1990/ The
regulations would require corporations and individuals
alike to post a $150 million liability bond before they could
legally store or transport oil or oil products across
navigable waters.

Since the proposed regulations would have a very serious

impact on Alaska, the Resource Development Council

requests the Minerals Management Service to schedule
d.J. public hearings in Alaska at Barrow, Nome, Fairbanks,
] Anchorage and Ketchikan. The Advance Notice of Proposed

! Rulemaking has received very little attention in Alaska,
: where up to 70 percent of the state's non-mountainous
r lands would fall under the new regulatory requirements.

The requirements would have a disproportionate heavy

e impact on Alaska, affecting a wide range of businesses and
citizens in all socio-economic classes.
€ The liability requirement sets up a situation that is going
to be impossible for most businesses and individuals in
ik Alaska to comply with, including rural school districts and
Springer utilities, as well as health care facilities, private homes and

businesses.  Unfortunately, most companies and
individuals that will be affected by the ANPR are not
aware of the process underway and its implications.
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In order to make sure that those most affected have an opportunity
to provide critical input and help with the development of new rules
that are fair and equitable, hearings should be held in Alaska on this

issue.
Sincerely,

RESOURCE DEVELOPMENT COUNCIL
for Alaska, Inc.

Carl Portman
Communications Director
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Representative Gail Phillips

November 15, 1993

The Honorable Bruce Babbitt
Department of Interior

1849 C Street NW
Washington, DC 20240

Dear Mr. Secretary Babbitt:

In.. late August,-; the Minerals Management-Service published an "Advanced
Notice of Proposed..Rulemaking"; in the Federal Register aimed at
implementing the Oil Pollution Act of 1990 (OPA). ' That Act would require
individuals,.".corporations and schooUdistricts alike: torpost S150/ million
worth'of liability insurance before they can legally "mov'e"or storei'oilror .oil
products across--or.-over navigable'-waters in Alaska and elsewhere. | arn
writing in .urgent.protest to this, rulemaking.

As you are aware, a very high percentage, of Alaska’s-lands are wetlands

and many of our rivers,-streamsT'and lakes are navigable waters which

would be covered under these regulations.- A requirement for $150 million

in liability bonding would affect; a. major portion of.our industries, schools,
individuals and transporters of any ‘fuel _source to™rural Alaska so e-¢
adversely that'it would force thenT”out' of business"entirelyvi In, particular, a
the lack, of any minimum quantity’of 'oil' covered' under these rules would)*-'6"u.
force individuals storing only a few g'allons for generators'or other I
equipment to violate the law or to. get-the $150 million in liability bonding.

While Tom Fry, Director of the Minerals Management Service, is asking for
input into their rulemaking process regarding the CA/. requirements, the
agency claims that ". . . the $150 million liability requirement is a statutory
demand and that it is outside the scope of the regulations to provide relief
from the higher liability level,” according the "Resource Review", October
1993 edition.

Session: State Capital, iuneau, Alaska (907) 465-2639 « Interim: P.O. Box 3304, Homer. Alaska 99603 1907) 235-2921



Therefore, | can't emphasize strongly enough the need for making our. -

opposition to these newly proposed rules known. | encourage your strong
consideration of the- dire impacts these rules will have on Alaskans if they-
go into effect. Anything you can do to alleviate this potential problem will
be greatly appreciated by all Alaskans.

Sincerely,

Representative Gail Phillips
HOUSE MAJORITY LEADER

GP:jmj

cc: Chief, Engineering & Standards
Department of the Interior

Sen. Frank Murkowski
Sen. Ted Stevens
Rep. Don Young

Resource Development Council
Arctic Power

Alaska State Chamber

Alaska Support Industry Alliance
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Introduced by:  Mayor Selby

Requested hy: Ivision, of
Governmental Coordination
Drafted_by: Community
Development De{)artment
Introduced: 2/02/93
Adopted: 12/02/93

KODIAK ISLAND BOROUGH
RESOLUTION NO. 93-40
A RESOLUTION OPPOSING THE AMOUNT OF FINANCIAL RESPONSIBILITY
REQUIRED INPROPOSED RULEMAKING BY THE MINERALS MANAGEMENT SERVICE

WHEREAS, the Department of Interior's Minerals Management Service (MMS) has
Publ;s,hed a notice_ of proposed rulemaking advising all operators of
acilities handling oil and oil products located in, on, or under navigable
waters of the United States that they will need to provide evidence of
financial responsibility; and

WHEREAS, the Qil Pollution Act 0f'1990 &OPA 9,0? mandates the deyelopment of
new re(ﬁulanons,to_ implement provisions of the law that increase
financial responsibility requirements to $150 million; and

WHEREAS, for the first time, all operators In, qn, or under naviqable waters of the
United State? and its territories, will face new regulations establishing
the identical $150 million requirement; and

WHEREAS, OPA 90 potentially broadens the categories of activities that fit the
definition "of offshore facilities: and local oil and gasoline stora?e and
dlsénbutlon centers and hoat harbors, for examplé, could be affected:;
an

WHEREAS, the proposed rulemaking represents an unfunded federal mandate to the
State and local governments in Alaska; and

WHEREAS, the p/oposed rulemaking contains no threshold levels, and facilities of any
and all sizes are subject to the $150 million financial responsibility
requirement; and

WHEREAS, the ,groposed rulemaking would pose a serious threat to local fuel
distributors; and

WHEREAS, the proposed rulemaking will hit.local governments and small operators
A {4 e e oran. oF

especially hard, potentially causing sefious financial hardship; an
Kodiak Island Borough, Alaska Resolution No. 93-40
Page 1 of 2
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WHEREAS, Ita Pears that the anae Insurance market does not have t he% Pacit
ovide for the financial respon5|b|||y requirement, oven it It wa
fmanually feasible for thosa subject to the requirementto obtain It; and

WHEREAS, the proposed rulemaking Is vague and difficult to Interpret, especially in
terms of its application,

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KODIAK ISLAND
BOROUGH THAT:

Section 1. The Kodiak Island Borou h. Assembly Is opposed to the amount of
financial responsib “PI requwed In the p roPosed rulemakmg publicly
noticed by the federal Minerals Management Service.

Section 2:  The Assembly urges the MMS to prepare workable regulations that are
fair and equiable, and t ruIy relate to the potential impact an operator
might cause should an oil spill occur

ADOPTED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH
THIS 2ND OF DECEMBER, 1993

KODIAK ISLAND BOROUGH
‘elby, Bo'ough Mayoi™J

JactyZ. McFarland, PresWirjg
ATTEST.

Donna F. Smith, CMC, Borough Clerk

Kodiak Island Borough, Alaska Rssolutlon No. 93-40
Pago 2 of 2
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1 M /\ mm WALTER J. HICKEL. GOVERNOR
e

DEPT. OF EAVIRONMENTAL CONSERVATION

410 Willoughby Avenue, Suite 105 ax. (907) 465-5262

DIVISION OF SPILL PREVENTION AND RESPONSE Telephane: 5907; 465-5250
Juneau, AR 99801-1795

October 26, 1993 -
10100G

Department of Interior JAN - 7 1994
Minerals Management Service

381 Elden Street |
Herdon, VA 22070-4817 E\@%/@%ﬁgﬁw

Attention: Chief, Engineering and Standards Branch

Dear Sir or Madam:

Re:  ANPRM 30 CFR Part 253, Oil Spill Financial Responsibility for Offshore
Facilities

The Alaska Department of Environmental Conservation (DEC? has reviewed the
Minerals Management Service's (MMS Prqposed rule to |m8ement oil spill financial
lution Act of 1990 (OPA 90),

As presently drafted, DEC believes the proposed rule far exceeds the intent of OPA 90
and the traditional jurisdiction and mission of MMS. We recommend you redirect the
scope of your rulemaking effort. Specifically, MMS should:

responsibility requirements of the QOil Po

1) Choose a more appropriate interpretation of the term "navigable
waters". For the purpose of implementing OPA 90, MMS should limit its role to
the Outer Continental Shelf and state submerged lands outside of traditional
lines of demarcation. The move to include state wetlands in this rulemaking is
particularly objectionable.

2) Rely on State of Alaska financial resBQnsibility requirements in State
waters. State of Alaska financial responsinility requirements are some of the,
most comprehensive in the world. They take into account varying levels of risk
associated with each category of oil operator in the State, and differentiate
between crude and noncrude oil - AS 46.04.040 (copy enclosed%. Oloerators
storing less than 5,000 barrels of crude oil, or less than 10,000 barrels of
noncrude oll, are exempt from financial, respon5|b|,||t5{_ requirements - -
AS 46.04.050 (copy enclosed). Financial responsibility amounts of $150_ million
?r r%ater are not applied to any operation in Alaska other than crude oil
ankships.



Minerals Management Service October 26, 1993

Crude oil pipelines and offshore exgloration and production facilities, those
oReratlons appropriately regulated by MMS under OPA 90, are required to
show proof of financial responsibility‘in the amount of $50 million in State
waters. DEC does not object to MMS regulating these operations, offshore, at
the $150 million level, since those are the specific operations we believe
Congress intended to apply that amount to.

3) Exempt small operators not within MMS's ,reg?ulatory expertise and
traditional jurisdiction. The proposed rules radica |5{ expand MMS’s scope of
jurisdiction and the type of facilities requlated, and fail to recognize any.
difference in risk between small and Iargie operators. Since a°$150 million
financial responsibility requirement is set in statute, MMS should decide which
operations pose a threat of that magnitude and exempt all smaller operators.
Clearl)(, Congress did not intend to impose such a burden on the small
operators who would be affected by your proposed rule.

| am disappointed that MMS has not exercised its discretion to interpret and ,carr¥ out
Congressional intent in a more realistic manner. | suggest that MMS reconsider the
scope of this rulemaking before going any further.

Sincerely,

Michael A. Conwa’
Director

MM \ng (G:\SPAR\ANPRM.MMS)

Enclosures (2):  AS 46.04.040
AS 46.04.050

cc.  John Sandor, Commissioner _
John Katz, Governor's Office, Washington, D.C. o
Dr. Paul Rusanowski, Governor's Office, Division of Governmental Coordination

Regional Administrators (4)
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Alaskans from Kodiak to Kotzebue
send clear message to Washington

Alaskans, rural and urban, from
Kodiak to Teller, and from all walks of
life, are sending in a wave of critical
comments to tiie U.S. Minerals Man-
agement Service (MMS) over the de-
velopmentof new regulationsthatwould
require corporations and individuals
alike to post $150 million in liability
insurance before they can legally move
or store ail or oil products across navi-
gable waters. o

In response to a feature article in
the October Resource Review and a
recent RDC “Action Alert," Alaskans
are writing MMS in large numbers to tell
federal regulators how the financial re-
sponsibility requirements ofthe Oil Pol-
|ution Act of 1990 (OPA '90) will affect
their businesses and livelihoods.
~So farthe message MMS is hear-
ing is that the financial responsibility
requirements of OPA '90 will adversely
affect manY segments of the economy
and “result in unenforceable regula-

tmg according to Tom Fry, Director of

In late AU(NUSL MMS published an
“Advanced Notice of Proposed
Rulemaking" in the Federal Register
aimed at implementing the financial re-
sponsibility section of OPA ‘90. The
financial responsibility requirements of
the law apply to both commercial and
anate operations and can be read to
iterally include any person or persons
transporting or storing any oil or oil
;%roducts on or over navigable waters.

he law makes no exceptions for quan-

tity. Intheory, if one moves as little as
five gallons of oil or diesel on a sled

‘U 4h

able”

The financial liability requirements of OPA
90 will also apply to private and public
marinas.

behind a snowmachine across navi-
gable waters, that person is respon-
sible to the OPA ‘90 requirements.
. State, federal and municipal facili-
ties, as well as schools, airports, boat
harbors, electric cooperatives, bulk fue]
tank owners, wilderness ,Iod%es and
many businesses and individuals would
fall under the requirements.
In the past, a $35 million liabilit
bond was required for Outer Contineri-
tal Shelf éOCS) facilities, but OPA 90
increased financial responsmlllt}{_ to
$150 million and expanded its applica-
tion to navigable waters. According to

(Continued to page 4)

responsibility requirement, even if it was financially

tain i

i Mayor Jerome.Seiby Kodiak Iskinc] Borough



Amendments to statute
offer only solution to
requlatory dilemma

(Continued from page 1)

Fry, the term “navigable waters” includes
most ot the surface waters in the United
States and adjacent wetlands. More-
over, “offshore facilities" is considered,
under the law, any facility located in, on
or under any of thie navigable waters of
the United States. '

~ 'These definitions seem to create a
financial resPonS|b|||ty requirement for
any activity that can spill oil and is lo-
cated in, on, or under most of the sur-
face waters of the United States and
adjacentwetlands," Fry said. “This goes
beyond the offshore ail platforms with
which the MMS is familiar." _

Fry confirmed that OPA '90 applies
to staté and mummpra[ governments that
operate facilities. “This could be signifi-
cant to states such as Alaska, where
many small communities maintain and
o;l).tta.rate oil fueled electric generating fa-
cllities.”

Fry said gubllc responses center
mostly on the broad scope of the defini-
tion “offshore facility" and the probability
that $150 million in liability bondln? would
notbe available or could not oe afforded
the ma«orlty ofthose potentially affected
bythelaw. _

"At $150 million, we beligve that
very few companies can self-insure;
therefore, insurance, as evidence of ol
SEIH financial responsibility, will prob-
ably %am increasing importance when
the oil spill financial re380n3|b|l|ty re-
quirements of OPA ‘90 are imple-
mented," Fry said.

The MMS would like to be able to
develop approaches io implement OPA
‘90 in a reasonable and balanced way
that preserves the purpose of financial
responsibility without creating economic
hardships, Fry said. "We are trying to
determine what, ifany, flexibility is avail-
able within the confines of the statute."

~Sofar, however, the federal agency
claimsthe Ianﬂua e ofthe statute leaves
it with velg little discretion. Fry warned
Page 4/ RE

unless the agency fc s the law as
literally stated; "ourr ~[ions may fail
on one or more key issues if challenged
in the courts." o _

The financial responsibility section
of the law is based on broad definitions
such as “offshore facility," “navigable
waters" and "responsible parties." RDC
is urging MMS to seek amendments to
the statute to address these definitions
and bring re?ulatlons in line with the
original intent of Congress. ,
_Representative Gail Phillips, Major-
ity Leader of the Alaska House of Rep-
résentatives, warned Secretary of the
Interior Bruce Babbit that MMS’s newly
proposed rules will have dire conse-
quences on Alaskans if they go into
effect. -
~“Arequirement for $150 million in
liability bonding would affect a major
portion of our industries, schools, indi-
viduals and transporters of an){ fuel
source to rural Alaska so adversely that
it would force them out of business
entirely," Phillips warned. “In particular
the lack of any minimum quantity of o
covered under-these rules would force
individuals stormﬁ onlyafew gallons for
?enerators or other equTment,tp vio-
ate the law or get the $150 million in
liability insurance."

The Kodiak Island Borough passed
a resolution opFosmg? the financial re-
sponsibility section of OPA ‘90, noting
that the proposed rulemaking “repre-
sents an unfunded federal mandate to
the State and local governments in
Alaska." The resolution warned that the
ruIemaka will hit local governments
and small operators especially hard,
potentially causing seriousfinancial hard-
ship. “It appears that the private insur-
ance matket does not have the capacity
to provide for the financial responsibility
requirement, even if it was financially
feasible forthose subjecttothe require-
mentto obtain it," the resolution stated.
. MMS s considering holdm%a pub-
lic hearing in Anchorage in February.

SOURCE REVIEW/ December 1993



Alaska State Legislature

ION.
JUNEA%LLIAOlA SKA'SL:%%-W CHAIR. OIL 3 GAS COMMITTEE
'9075 05-4931 VICE CHAIR, LABOR A COMMERCE
(90(7) £05-4316 FAX COMMITTEE
JUDICIARY COMMITTEE
7'4“ % fXDg §|§"U RESOURCES COMMITTEE
ANCHORADE " ALA 99‘:501 INTERNATIO%II\_A ,\TAHQTAT%EEzt TOURISM

ECONOMIC TASK FORCE
ORTRICT 10 Representative Joe Green

November 30, 1993

Mr. Tom Fry, Director
Minerals Management Service
Department of the Interior
Washington D.C.

Subject: OPA 90, Section 1016; Financial Responsibility Requirements

Dear Mr. Fry:

This letter applies to your remarks on the above subject matter, presented to
the Merchant Marine and Fisheries Committee on October 26, 1993.

The potential financial responsibilities are so enormous to many Alaskans
that our public input must be received and weighed carefully. In that regard,
your October 20th schedule is commendable, but somewhat perplexing in that
three of the four meetings are in the lower 48, in November, 1993 yet you
plan the fourth meeting in Anchorage, Alaska "during 1994". In that same
announcement you stated that the comment period ends December 24, 1993.
This would imply to me that the meeting here in Anchorage is superfluous
and won't be considered.

In your above referenced presentation you mentioned that facility can be
given the broadest possible interpretation to even include rolling stock and
pipelines. You further defined offshore facility as "...any facility of any kind
located in, on, or under any of the navigable waters of the United States and
...located in, on, or under any other waters...". Since the Coast Guard
considers even intermittent tributaries as navigable even though they may be
dry or frozen throughout most of the year and if that's not inclusive enough,
you then include any other waters just to make sure of complete coverage.
This is indeed a broad interpretation.



/

Mr.Tom Fry
November 30,1993
Page 2

But perhaps the most objectionable item is your inclusion of "adjacent
wetlands"”. Because the Corps of Engineers definition of wetlands includes
permafrost, nearly all non-mountainous land in Alaska is therefore
considered wetlands.

Sir, I implore you to reconsider these extremely broad and unnecessary
definitions of areas and facilities requiring the proof of a prohibitive $150
million financial responsibility. This would severely impact a fragile
commerce base in Alaska and, quite likely, shut down most of our native
villages. Surely you don't intend to do this.

Finally, | respectfully submit that your meeting on September 28, 1993 in
Juneau, Alaska and the after-the-fact meeting to be held sometime "during
1994" in Anchorage, appear to have been scheduled so as to avoid meeting
with the Alaska representatives you should be talking to . Our legislative
sessions run from early January to mid-May in Juneau and as citizen
legislators we return to our respective districts for the remainder of the year.
Obviously your scheduling, described above, skillfully avoided meeting with
the proper personnel.

| suggest you keep open the comment period to include the Anchorage
meeting and scheduling it on a date that will allow the Anchorage
representatives to attend. After all, over half of the state's representatives
come from the Anchorage area.

Sincerely,

/1)sephT. Green, Chairman

ouse Oil and Gas Committee

cc: Senator Drue Pearce, Alaska State Senate
Representative Ramona Barnes, Speaker 0f the Alaska House of
Representatives
Representative Gail Phillips, Majority Leader Alaska State House of
Representatives
Alaska Congressional Delegation






HOUSE COMMITTEE REPORT

(9)
Date Referred: February 2, 1994 FURTHER REFERRALS:
Date of Committee Action: AH
The RESOURCES Committee considered: HJR 50
HOUSE JOINT RESOLUTION NO. 50 NPFMC COMPREHENSIVE RATIONALIZATION PLAN
Reladng to the North Pacific Fishery Management Council comprehensive rationalization plan.
RECOMMENDATIONS: * |v'f the same title
be replaced with J J ] anew title
f | have attached amendments(s)
X1 do pass
Jdo not pass
] no recommendations
] individual recommendations
| additional referral to the Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s): (Do) APPROVES PREVIOUS: (DeplDelg
[ Jfiscal impact [ ] fiscal note(s)
f | zero fiscal note [v'f zero fiscal note(s) fio“w KAeWis lzrZ -IH
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CS FOR HOUSE JOINT RESOLUTION NO. 50(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s):  REPRESENTATIVE MOSES

A RESOLUTION
Relating to the North Pacific Fishery Management Council comprehensive
rationalization plan.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the North Pacific Fishery Management Council (NPFMC) is considering
the adoption of individual fishery quotas (IFQ) as a management scheme for the groundfish
and crab fisheries off Alaska; and

WHEREAS the concept of IFQs means granting individual fish harvesters or hoat
owners ownership of a share in the harvest of these offshore groundfish . crab resources
to the exclusion of others currently participating in the fisheries; and

WHEREAS the IFQ system provides no incentives or requirements for fish harvesters
and hoat owners to sell their catch to shore-based processors and creates incentives to deliver
and to sell to offshore mother ships and factory trawlers: and

WHEREAS the IFQ system would greatly reduce the volume of groundfish and crab
sold to shore-based processors; and

WHEREAS the shutdown or reduction of shore-based processing operations will
greatly reduce the contribution that shore-based processors make to state and local taxes and

1- CSHJR 50(RES)
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economies and will severely and adversely affect local employment, taxes, and social and
economic stability in the coastal communities of Alaska; and

WHEREAS in 1992, according to the Department of Commerce and Economic
Development, Department of Labor, and Department of Revenue and the Alaska Seafood
Marketing Institute, the Alaska seafood processing industry harvested more than 5,500,000,000
pounds of fish; processed these fish in more than 500 large and small Alaska seafood
processors registered with the state; paid fish harvesters $1,400,000,000; provided more than
35,000 shore-based jobs in Alaska; spent $280,000,000 to support its activities; paid over
$60,000,000 in taxes and cash benefits to the state and Alaska’s coastal communities; paid
$10,000,000 for salmon enhancement; paid $700,000 in fisheries related and marine mammal
research and $3,200,000 fo’ domestic marketing of Alaska seafood products; invested
$1,000,000,000 in shoreside plants; paid $11,000,000 to local governments in municipal fish
taxes; and paid over $3,000.< 3in local real and property taxes; and

WHEREAS, in Western Alaska, the Aleutian Islands, and Kodiak, shore-based
processors pay over $400,000,000 annually to fish harvesters; process 1,250,000,000 pounds
of crab, groundfish, salmon, herring, and halibut; employ over 13,000 people; pay over
$90,000,000 in annual payroll; purchase $45,000,000 in goods, services, and utilities; pay over
$7,000,000 in local raw fish taxes; and in 1992 paid over $900,000 in grants to nonprofit
organizations; and

WHEREAS the current open access fishing regime coupled with an onshore allocation
of a percentage of the groundfish and crab to the shore-based processors allows die continued
participation by shore-based processors in the groundfish and crab fisheries and the continued
contributions by shore-hased processors to jobs, taxes, and social and economic stability of
coastal communities in the state;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the North
Pacific Fishery Management Council to incorporate fairness, equal rights of access, and equity
to the current participants in the groundfish and crab fisheries in the comprehensive
rationalization plan it is now considering in order to ensure the continued participation of the
shore-based processors in these fisheries and the continued contributions they bring to coastal
communities and the State of Alaska.

COPIES of this resolution shall be sent to the Honorable Ron Brown, Secretary of the
U. S. Department of Commerce; the Honorable Richard Lauber, chair of the North Pacific

CSHJR 50(RES) 2-
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Fishery Management Council; and to the Honorable Ted Stevens and the Honorable Frank

Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative, members of
the Alaska delegation in Congress.

3 CSHJR 50(RES)



HOUSE JOINT RESOLUTION 30

North Pacific Fishery Management Council Comprehensive
Fyatll\{l)na atlon Pcfa P

SPONSOR STATEMENT

House Joint Resolution 50 reaffirms the importance of the shore-
based processing industry to Alaska and asks the North Pacific Fisheries
Management Council to incorporate fairness, equal rights of access and
equity to this sector of the commercial fishing industiy as it considers its
current comprehensive rationalization plan.  Under this plan certain
allocations of groundfish and crab will be made. HJR 50 simply
acknowledges the important role of the shore-based processing industry in
consideration of these allocations.

The investment of the shore-based processing industry in Alaska is
substantial. Yearly contributions to the state through taxes, payrolls, goods
and services, utilities and payments to fish harvesters add social and
economic stability to coastal communities in particular.

The Alaska shore-based processing industry must be considered
equitably in any actions pursued by the North Pacific Fisheries
Management Council.
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3901 Leary Way (Bldg.) N.W., Suite #6 « Seattle, WA 98107 « (206)547-7560 « FAX (206)547-0130

February 14, 1994

Representative Bill Williams, Chairman
House Resources Committee

Alaska State Legislature

State Capitol, Room 128

Juneau, Alaska 99801-1182

RE:  COMMENT AND CLARIFICATION UN HJR NO. 50; THE BERING
SEA CRAB FLEET, AN INTEGRAL PART OF THE ALASKAN
SHORE-BASED SHELLFISH PROCESSING COMPLEX

Dear Representative Williams:

The Board of Directors of the Alaska Crab Coalition (ACC)
have recently reviewed HJR #50, a resolution which calls
for the Alaska Legislature to support inshore allocations
of crab and groundfish and fairness and equal rights of
access for all fisheries participants and to ensure the
continued participation of the shore-based processors

and the contributions they bring to coastal communities
and the State of Alaska as the North Pacific Fishery
Management Council moves ahead to develop a comprehensive
rationalization plan.

After reviewing this resolution, the ACC feels it is
appropriate to provide a description of the Bering Sea

crab fisheries and to clarify a few misleading statements

In regards to the comprehensive rationalization analysis
underway within the NPFMC leading to not only finfish, but
shellfish being processed offshore and potential economic
disruption within coastal communities, unless some undefined
measures are taken to iInsure that does not occur.

DESCRIPTION OF THE BERING SEA CRAB FISHERIES:

Bering Sea crab fisheries occur predominantly in the 200
mile EEZ, outside the Alaskan 3 mile limit. However, a
federal oversight Fishery Management Plan delegates
management authority to the State of Alaska. Crab harvests
from this region alone presently account for 90% of Alaskan
shellfish production and exports and 30-35% of all Alaskan
seafood production, shared equally with statewide salmon and

groundfish production.
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There are an estimated 270 boats harvesting king and tanner
crab and 18 companies involved in the processing and
marketing of these species of shellfish. Within the fleet,
an estimated 250 of the vessels deliver their products to
either shore-based plants or to floating processors,
anchored iInside the Alaska 3 mile limit. The other 20
vessels, which all have ADF&G certified observers on board,
catch and process crab on the high seas within the FEZ.

The exvessel revenues for Bering Sea crab fisheries over the
past four years have rebounded and average ov. r $300 million
dollars per year. The catcher boat/shore-based component
has been contributing an average of 4% of their revenues to
the State General Fund and 1.5 - 3% additional taxes to
municipalities and boroughs, a total of 5.5 to &%

In resource taxes alone.

Presently, the catcher boat fleet harvests an estimated 87%
of the king and tanner crab and the catcher processors are
harvesting and processing the balance of 13% of the quotas.
Recent analysis of the catch share by the NPFMC shows that
the catcher processor share has been declining iIn recent
years.

The catcher boat fleet, accounting for 87% of the harvest
of crab, 1is contributing over $15,000,000 per year in
fish tax contributions to the State of Alaska and to
municipal governments iIn Southwest Alaska. The offshore
catcher/processor fleet will begin paying a 3.3% landing
tax for 1ts share of the catch, effective January 1, 1994.

Although approximately 55% of the fleet i1s comprised of
boats from Washington and Oregon, It Is apparent they are
making significant economic contributions to the State of
Alaska, particularly when consideration iIs given to fees
paid for non resident licenses and fTishing permits, marine
fuel taxes and expenditures for repairs to vessels,
groceries, hotels, restaurants, air fares and other goods
and services purchased iIn Alaska.

In addition to the direct tax contributions and expenditures
in the State of Alaska, both the inshore sector and the
offshore sector of the industry pay more than $2.5 million
dollars for observers stationed aboard floating processors
and catcher processors, to insure minimum size limits are
enforced and to collect catch and biological data for
management purposes.

The State of Alaska presently iInvests an estimated
$1,000,000 on Bering Sea crab management, most of which is
expended on administrative staff within the Westward Region
Office iIn Kodiak.
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From the description above it is clear that the Bering Sea
crab fisheries are an integral part of the shorebased
economic complex of the Alaskan seafood industry.
POLICY CLARIFICATIONS ON COMPREHENSIVE RATIONALIZATION:

The ACC membership supports the development of the compre-
hensive rationalization program, as the crab fisheries are

becoming increasingly overcapitalized. The ACC is
supporting the analysis of two alternatives at the NPFMC,
license limitation and an IFQ proposal. It is up to the

Council and the industry to decide the outcome.

1. IFQ allocations represent a use pri/Zilege; however, the
Council can alter or rescind the allocations without
compensation. It is clear that IFQs do not convey ownership
rights to fishery resources. This has been recognized by
the North Pacific Fishery Management Council and Senator
Stevens who has stated this in a Congressional Hearing in
1993.

2. The I1FQ proposal for crab is being structured to create
incentives and requirements for fish harvestors and boat
owners to sell their catch to shore-based processors.

The ACC has publicly testified to the NPFMC that in the
event an IFQ program is established for Bering Sea crab, the
boat owners do not intend to enter the processing business.
They intend to continue in their present mode of business,
delivering product to shore-based plants and floating
processors inside the Alaskan 3 mile limit.

The ACC has also endorsed non-transferrability of catcher
boat quotas to offshore catcher/ processors. This will
freeze the level of crab that is caught by catcher
processors and it is one requirement that will help insure
that crab will be processed onshore.

IT there is an incentive for crab to be processed offshore,
then offshore processing of crab would be increasing now,
since there 1is no restrictive onshore/offshore allocation
program in place for crab. Instead, offshore processing is
declining, due to the economics of the industry and the
catcher boats preference to remain harvestors within the
shore-based complex.

Sincerely,

Arni Thomson, Executive Director
Alaska Crab Coalition

cc: Carl Moses, Chairman, House Special Committee on
Fisheries
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