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AS 16.10.400 - 16.10.470;

(8) if surplus viable salmon eggs are sold by a permit holder to another
permit holder, a copy of the sales transaction be provided to the department;

(9) [REPEALED

(10)] a hatchery be located in an area where a reasonable segregation
from natural stocks occurs, but, when feasible, in an area where returning hatchery fish
will pass through traditional salmon Fisheries.

* Sec. 3. AS 16.10.440(b) is amended to read:

(b) The Board of Fisheries may, after the issuance of a permit by the

commissioner, amend by regulation adopted in accordance with AS 44.62
(Administrative Procedure Act), the terms of the permit relating to the source and
number of salmon eggs from wild stock to be incubated, the harvest of fish by
hatchery operators, and the specific locations designated by the department for harvest.
The Board of Fisheries may not adopt any regulations or take any action regarding the
issuance or denial of any permits required in AS 16.10.400 - 16.10.470.

* Sec. 4. AS 16.10.450(a) is amended to read:

(a) Except as otherwise provided in a contract for the operation of a hatchery
under AS 16.10.480, a hatchery operator who sells salmon returning from the natural
waters of the state, [OR] sells viable saimon eggs to another hatchery operating under
AS 16.10.400 - 16.10.470, Or Sells salmon eggs as authorized bv a permit issued
under as 16.05.831(b), after utilizing the funds for reasonable operating costs,
including debt retirement, expanding its facilities, salmon rehabilitation projects,
fisheries research, or costs of operating the qualified regional association for the area
in which the hatchery is located, shall expend the remaining funds on other fisheries
activities of the qualified regional association.

* Sec. D, AS 16.10.470(a) is amended to read:

(a) A person who holds a permit for the operation of a salmon hatchery under

AS 16.10.400 - 16.10.470 shall submit an annual report no later than December 15 to
the department and to the qualified regional association for the area in which the
hatchery is located, to include [BUT NOT BE LIMITED TO] information pertaining

to species; brood stock source; number, age, weight, and length of spawners; number
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of eggs taken for Incubation and fry fingerling produced; and the number, age,

weight, and length of adult returns attributable to hatchery releases, on a form to be
provided by the department.
* Sec. 6. AS 16.40.210(b) is amended to read:
(b) This section does not restrict
(1) the fishery rehabilitation, enhancement, or development activities
of the department;
(2) the ability of a nonprofit corporation that holds a salmon hatchery
permit under AS 16.10.400 to sell
(A) salmon returning from the natural water of the state, as
authorized under AS 16.10.450,1
(B) [, OR] surplus viable salmon eggs, as authorized under
AS 16.10.420 and 16.10.450; O
(C) salmon eggs, as authorized bv a permit issued under
AS 16.05.831(h);
(3) rearing and sJe of ornamental finfish for aquariums or ornamental
ponds provided that the fish are not reared in or released into water of the state.
* Sec. [, This Act takes effect immediately under AS 01.10.070(c).

CSHB 448(RES) 4-
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WALTER J. HICKEL, GOVERNOR

P.0. BOX 25526

OFFICE OF THE COMMISSIONER JUNEAU, ALASKA n9B02-5526

PHONE: (907) 465-4 100

March 1, 1994

The Honorable Bill Williams
Alaska State Legislature
Capitol Building, Room 128
Juneau, AK 99801-1182

Dear Representative Williams:

House Bill 448 recently moved out of the House Special Fisheries
Committee. Its next committee of referral is the House Resources
Committee. I am requesting a hearing of this bill by your
committee at your earliest opportunity.

A number of minor technical amendments suggested by the aquaculture
associations were adopted by the Fisheries Committee. These
amendments were supported by the department. In one instance, the
full wording proposed was not included. This 1is on page 3, line
12. The words from wild stocks were intended to orecede to be
incubated. I request that the Resources Committee add from wild
stocks to the language adopted by the Fisheries Committee. The
desired language on page 3, line 12 will then read from wild stocks
to be incubated.

I hope this legislation receives a Ffavorable hearing from the
Resources Committee. The department will have staff at the hearing
to testify in support of the bill and to answer questions.
Sin-ceTely”

losier
Commissioner

cc: Raga Elim, John McMullen

11-K2LH
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GOVERNOR HIGKEL'’S
INCREASE VALUE OF HATCHERY HARVESTS
LEGISLATION

(SBZSI &HB448)

Governor Hiclcel has proposed legislation that will derive as much value as
possible from returning hatchery salmon by allowing the harvest and sale of roe
(eggs) from salmon that are otherwise unsuitable for human consumption.

Salmon naturally deteriorate in quality after they return to the vicinity of
their natal stream. In the case of hatchery salmon, this is the site from which
they were released. This deterioration is characterized by discoloration of the
skin, softening of the flesh and loss of meat color.

Hatcheries and hatchery remote release sites are located where the majority
of the salmon produced contributes to common property fisheries. Harvest in the
common property fisheries usually accounts for 50 to 90 percent of the harvest of
hatchery production. The remainder of the harvest is taken in a terminal
hatchery location or a terminal hatchery remote release site. This is done to
prevent overharvest of wild stocks while providing for a higher harvest rate on
hatchery stocks.

A portion of those fish available in the terminal sites have deteriorated *0
the point that the flesh is unsuitable for human consumption. However, the
salmon roe still have considerable value. This legislation would legalize the
harvest and sale ofroe, and the discard of carcasses, from hatchery salmon which
had returned to a terminal location and were determined by the commissioner of
the Department of Fish and Game to be unsuitable for human consumption.

All harvest of salmon roe provided for under this legislation would be
conducted under a permit system established by regulation. This would ensure
that only hatchery salmon from terminal sites were harvested for their roe.

Hatchery operators, commercial fishers, and salmon processors would
benefit from this legislation. It will provide a more efficient and complete
utilization of Alaska 3 hatchery returns by allowing the harvest of roe from salmon
which otherwise yield no value.

It is particularly important at present to extract every dollar of value
possible from Alaska 3 salmon returns given the extremely difficult financial times
facing Alaska 3 salmon industry.
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State of A laska
OFFICE OF THE GOVERNOR

JUNEAU

February 4, 1994

The Honorable Ftamona Barnes
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Barnes:

Under authority of art. 1ll, sec. 18, of the Alaska Constitution, Iam transmitting a bill
relating to the ‘waste and use of salmon and pads of salmon, and to permits for and
operation of salmon hatcheries.

The bill would repeal and reenact AS 16.05.831 &waste of salmon) to authorize the
commissioner of fish and game to issue permits to allow the removal and sale of eggs
from hatchery-produced salmon and the discard of the salmon carcasses The
permits would allow this practice only for salmon that return to hatchery terminal and
special harvest areas or remote_sites from which hatchery smolt are réleased, and that
are determined by the commissioner of fish and game to’be unfit tor human
consumption. THhis is a practice that is prohibited by existing AS 16.05.831. Itis
anticipated that persons who would be authorized under such a permit are commercial
fishermen who are padicipating in a designated terminal fishery and, perhaps,

hatchery operators or fish processors.

The languag

e that appears in the bill as AS 16.05.831(b)(2), regarding germits
authorizing

‘other uses of salmon," is currently contained in AS"16.05.831(b).

The hill also cures several problems in existing AS 16.05.831. Presently, that statute
apPI_les_onIy to salmon that are 'intended" for cedain uses. Because that statute does
not indicaté whose intent is to be measured, this _amblf;mty can cause enforcement
problems. Also, the specified uses are not meaningful because they cover every
conceivable use of salmon. The hill's reﬁeal and reenactment of AS 16.05.831
deletes this problematic language from the law.



The Honorable Ramona Barnes
February 4, 1994
Page 2

Because of present market conditions, it is important for the fISh_InF industry and
hatchery operators to be able to recover as much value as possible from salmon
resources.  The bill will contribute to this (.zoal and, at the same time, will allow the
state to more effectively enforce the statute on waste of salmon. For these reasons, |
urge your prompt consideration and passage of the hill

Sincerely,

Governor
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ELISION OF LEGAL SERVIcfH
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
&907) 465-3807 or 465-2450 ,
AX £907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 9, 1994
SUBJECT: Sectional Summary of HB 448; An Act relating to waste of

salm .. and parts of salmon; relating to permits for and
operation of a salmon hatchery; and providing for an effective
date. (Work Order No. 8-GH2028\A)

TO: Representative Carl Moses, Chair
House Special Committee on Fisheries

FROM: George UtermohleJ/f
Legislative Counsel

You have requested a sectional summary of HB 448; An act relating to waste of
salmon and parts of salmon; relating to permits for and operation of a salmon
hatchery; and providing for an effective date. HB 448 was drafted by the Depart-
ment of Law and introduced by the Governor,

A sectional summary of a bill is not an authoritative interpretation of the bill. The
bill itself is the best statement of its contents.

Section 1 of the bill repeals and reenacts AS 16.05.831. Subsection (a) prohibits the
waste of salmon and defines "waste." Subsection (b) authorizes the commissioner of
fish and game to issue permits that (1) allow the discard of carcasses of hatchery fish
if the fish are taken in specified locations, the eggs are removed, and the carcasses
are unfit for human consumption or (2) allow other uses of salmon that are consistent
with maximum and wise use of the resource. Subsection (c) authorizes the
commissioner to adopt regulations to implement subsection (b). Subsection (d)
prescribes the penalty for violating this section or regulations adopted under this
section.

Sections 2-5 of the bill amend provisions of AS 16.10.420,16.10.440(b), 16.10.450(a),
and 16.10.470(a) to allow nonprofit salmon enhancement facilities to sell salmon eggs
from surplus brood stock and from hatchery salmon that were taken in specified
locations and were not fit for human consumption.



Representative Carl N”|3es vSy
February 9, 1994
Page 2

Section 6 of the bill amends AS 16.40.210(b) to clarity that the sale of eggs from
surplus salmon brood stock or from hatchery salmon that were taken in specified
locations and were not fit for human consumption does not violate the prohibition

against finfish farming.

Section 7 of the bill provides that the bill takes effect immediately.

GU:pl
94-119.plm



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 448fRES)
1994 LEGISLATIVE SESSION

Revision Date: ~ 3/8/94 Dept. Affected:  Fish and Game
Title: Relating 10 The Waste and USe of saifon BRU: Commercial Fisheries Management & Develop.
Component: Fisheries Management

Sponsor: HOUSE RUIES
Requestor: House Resources Committee COMPONENT SERTAL NO. 1941

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 95 FY 9 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING

CAPITAL EXPENDITURES

OO O OO IODOoODO O
OO OO OO
DO OO ODIDODODDODO O
OO OO ODIODODOO
OO O OO ODODOoO O
OO OO IODIODOoODOO

CHANGE INREVENUES ( ) 0 0 0 0 0 0

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

Estimate of any current year (FY 94) cost: $§ 0

POSITIONS
FULL-TIME 0
PART-TIME 0
TEMPORARY 0

ANALYSIS:  (Attach a separate page if necessary)

OO O
OO O
Do O
Do O
OO O

Prepared By: ~ Boh Clashv Phone:  465-6120
Division: Commercial/Fis Har emgTyd ate.  March 8. 1994
ApproveJ by Commissioner:

Agency: Alaska Penal and Game ate:  March 8. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office e 1 of 1
age 1o
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:  2/18/94
Title: Relating to the waste and use of salmon

Sponsor: House Rules . ,
Requestor: House Special Fisheries Committee

OPERATING EXPENDITURES FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0

Estimate of any current year (FY 94) cost: S

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

OO OO O ODODOODO

(=N N

Prepared By: Clashv
Division: Commercial
Approved by Commissioner;

Agency: Alaska De’t

FY 96

OO O OO ODODOOD

OO O

NOTE
BELL NO. CSHB 448(TSH)

Dept. Affected:  Fish and Game
BRU: Commercial Fisheries Management & Develop.
Component; Fisheries Management

COMPONENT SERIAL NO. 1941

FY 97 FY 98 FY 99 FY 00

OO OO ODODODOO
DO OD OO ODODOO
OO OO OO OO O
DO OO ODIODOO O

(Thousands of Pol ars)

0 0 0 0
0 0 0 0
0 0 0 0
0 0 1 0 0

Phone:  465-6120
Date:  February I8, 1994

Date:  February 18. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office

Page 1 of 1



No. 1
Bill Version: HB 448

FISCAL NOTE W (H) Publish Date: 2/4/94

STATE OF ALASKA B”_LNO
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Fish and Game
Title: Relating 10 the WaSte and USE 0f salmon BRU: Commercial Fisheries Management & Develop.
s Component: Fisheries Management
onsor:
R%questor: Governor COMPONENT SERIAL No. 1941
OPERATING EXPENDITURES FY 95 FY 96 FYQ7 FY 98 FY 99 FY 00
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL C 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL EXPENDITURES 0 0 0 0 0 0
CHANGE IN REVENUES () 0 0 0 0 0 0
FUND SOURCE (Thousands of Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Procram Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 0 0 0
Estimate of any current year (FY 94) cost: S
POSITIONS
FULL-TIME 0 0 0 0 0 1 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office
Page 1 of 1
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COOK INLE|
AQUACULTURE ASSOCIATION
HC 2, BOX 848

SCLDOTNA, AK 99889-9707
(807) 283-6761

February 14, 1994

Alaska State Legislature
State Capitol
Juneau, Alaska 99801

Dear Legislators;

Cook Inlet Aquaculture Association supports the concept expressed
in SB 281 and its companion HB 448 It Is a good idea to allow
operators of special harvest areas or Ffishermen working therein to
remove and sell eggs from salmon that are determined, by the
Commissioner of Fish and Game, to be unfit for human consumption,

The bills would allow hatchery operators and fishermen the
opportunity to recover the rather substantial egg value and dispose
of otherwise useless carcasses without <causing what would
previously have been a "wanton waste". The alternative, under
current law, is to forgo harvest of the fish and "waste'" both the
highly valued eggs and the useless carcasB.

Sincerely,
Thomas E, Mears,

Executive Director

cc; Ray Gillespie

SALMON ENHANCEMENTtodav uc<>ie ———— e enes -
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March 7,1994

Representative BillWilliams, duuix.Kftn
House Resources Committee

Alaska House ofRepresentatives

State Capitol Building

Juneau, Alaska 99811

Dear Mr. Chairman.;

Tillsmorning I teleconferenced into the House Resources Committee meetingat
which CS forHouse Bill 448 (Resources) was discussed, Your Committee
apparently did not have time to take all testimony, but thatwas okay because |
supported the Committee substitutewhich you approved.

Mr. Chairman, lam John McMullen, President ofPrince William Sound
Aquaculture Corporation (PWSAO, based atCordova. We own and operate two
salmon hatcheries and also fund and operate the three state-owned h&tdvwies
located in thePrinceWilliam Sound/Copper River Region.

ItisPWSACSs policy toprovide 70% of our returning hatchery salmon to the
common property fisheries. The hatcheries utilize the remaining 30% forbrood
stock ana costrecovery. In 1991, the Alaska Board of Fisheries adopted a salmon
allocationand management plan for PrinceWilliamSound Thatplanwas
developed by our Regional Planning Team, which iscomprised of
representatives of the ADR&G and PWSAC. That plan provides for the
sustained yield ofwi ld salmon and also for the allocation ofallhamatable
salmon to the seine and gfunet fisheries and the hatcheries.

lam testifying insupport of CS forHouse Bill 448 (Rasources). lam not in favor
ofwasting salmon carcases ifitisat all possible to sll them or otherwise utilize
them. I favor ahatchervBulesurogramm which value isreceived for both fish
fleshand eggs. Infact,PWSAC isdeveloping and marketing value-added
salmon products thisyear as a mean® of increasing itsincome from pink salmon
whichwould otherwise have been sold for about 15-16 cents per pound,

I also realize that a hatchery operator aright find him/hersel f ina position where,
the hatcherys returning fish could notbe sold. That happened tous ir 1991, and
has happened recently at a hatchery in Southeast Alaska, At sucha ttw, it
seems reasonable tome thatthe ADF &G commissioner be given the authority to
authorize the sale ofeggs-only on a case by case basis, aswould be enabled by

I support the Committee amendment ofSec 3, AS 16,10.440 (b), which reference!
the Board of Fisheries”authority to allocate eggs from wi ld stocks for the purpose
of developing hatchery brood stocks. Htisessential the the Board of Fisheries
exercise thiscontrol ovar the use ofwi Id stocks.

JohnMcMuBen

Corporate Office * Post Office Box 1110 #Coitfova, Adaika 99574-1110
phone; 907/424-7511  *  fax: 907/424-1514



WALTER J. HICKEL, GOVERNOR
c-2! tn\ ,

DEPARTMENT OF FISHAND GAME
OFFICE OF THE COMMISSIONER JONEAU. ALASKA 098025526

PHONE: (907) 465-4100

February 17, 1994

The Honorable Carl Moses

Alaska State Legislature

State Capitol Building, Room 204
Juneau, AK 99801-1182

Dear Representative Moses:

I will be out of town on February 18th, when the House Special
Fisheries Committee holds its first hearing on House Bill 448. |
hope this legislation receives a favorable hearing from the
Fisheries Committee.

Since its introduction, | have heard some concerns expressed about
this legislation and 1 would like to briefly address those. The
first issue has been how the harvest of roe from hatchery salmon
fits with other state policies, regulations, and Jlaw on roe
stripping.

This bill provides an exception to the general practice of
requiring utilization of the carcass associated with the harvest of
roe.l believe there are a number of factors that create a

reasonable basis for this exception.

The First distinction is that there is no biological reason why the
roe could not be harvested from terminal hatchery sites. Hatchery
salmon are not part of the spawning population required to maintain
the sustained yield of wild stocks.

The second distinction is that salmon, unlike pollack or herring,
die shortly after spawning. The deterioration that makes their
flesh unsuitable for human consumption after a certain point is the
consequence of the inev:table approach of their death. These Tfish
can die with their valuable roe inside them, or their roe can be
harvested before they die.

A third factor |1 believe to be relevant is that Tfishermen and
hatcheries have made significant 1iInvestments to produce these
hatchery fish. The public, through the hatchery Iloan fund and
otner measures, also has an 1iInvestment in the state"s private



Representative Moses -2- February 17, 1994

nonprofit hatchery program. It is only .vise management of those
investments to recover all the value possible from these returns
within the limits of sound biological management.

Additional concerns 1 have heard 1include that this legislation
might encourage hatchery operators, Ffishermen and processors to
hold off on the harvest of salmon until the fish had deteriorated
to the point that only the roe was of value. Concern has also been
expressed that this legislation would encourage hatchery operators
to develop programs which were primarily intended to produce salmon
for the sole purpose of roe harvest.

I would be strongly opposed to anysuch interpretation of this
legislation. The department, through its management of the common
property fisheries, and through 1its planning and permitting
oversight of the private nonprofit hatchery program, is well
equipped to prevent any such abuse.

Thank you Tfor your consideration of the bill ana the above
comments. IT we can be of any further assistance, please feel free
to contact me.

Sincerelyt—-——-

Carl L. Rosier
Commissioner
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AK <907>000-0000
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TSFY- ALL ITEMS
(907>000-0000
TSFY. ALL ITEMS
(907)000-0000
TSFY. ALL ITEMS

(907)000-0000

16



oot . 14 Al Wby L LA, T T V. Wy W i
14 ro OBSERVE oBsv. ALL I1TEMS
15 TO OBSERVE oBsv, ALL 1TEMS
16 TO OBSI: RVE oBsv. ALL 1TEMS
17 TO OBSERVE oBsv. ALL I1TeEmMs
18 VO OBSERVE oBsv- ALL. 1TEMS
1 fo OBSERVE oBsv. ALL 1TEMS
i) i0 OBSERVE ossv. ALL. I1TeEMS
21 TO OBSERVE oBsv. ALL 1TEMS
X. TO observe oBsv* ALL. 1TEMS
23 TO OBSERVE oBsv. ALL I1Tems
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«AR1 ICIPaNTS OM:KOIi'ZEBUE KOT
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PARTICIPANTS JN:KE'I CMI KAN KIN
1 MR* DON AMEND TSFY. HB 448
2721 i UNOASS' AVE* AK 99901 < '07 >225-9605
2 MR, LEE PUTMAN OBSV. SB 77
6005 ROOSEVEi. T DRIVE AK 9990i <907)225-7694
PartcoipanrS in :matsu A"
i MR. ROB ARNO TSFY* SB 77
PO BOX 2790 PAL MLI" Hi; 99645 <907)376-29T3
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L IN1100- RO1 i1 0ISLATIVL :ALLCONI-EREMC!: NET WORF AL
05/09/94 _ 15:23"16
ION: 40446 ALl 6 'THitt 03/07/94 08:15 1D 10 00 SiATUS: 7 STATS". IM
PAR I'11.1 PANTS IN:SITKA SIT
Rb TL F SOU IRC) NBi’AA TSFY. HB _448
i308 SAWMILL CREEK RD, SITKA Ak 99835 <907 2747 -6850
pariJOJpants :n ekt N/sc <.
1 MR* TOM HEARS ClAA TSFY. HB 448
HO 2 BOX 849 wG.DOTNA AK 99669 <907>282-5761
AR f.LCIRAN I'S IN : TOK TOK
1 MS* KARIN OGDEN OBSV. SB 77
P.O. BOX 96 TOK Ak 99780 <907)886-5604
'‘AIM 101 RANTS jN:VAIDE/ VAL
1 MR DONALD K*  TAYLOR TSFY* MB 404
P.O. BOX 3118 VAL.DE/ Ak 99686 <907>855-435&
0 MR. LrREC WILLIAMS KCITU 0BSV. ALL ITEMS
P.O. BOX 467 VAI.DEI' AK 99686 <907)835-4665
3 MR- DONALD <. TAYLOR TSFY, HB 448
P.O. BOX 3118 VAL DL7 AK 99686 <907)835-4358

0 o Faee ey



[ L<-1, ¢_ [-ILIIU]T  f 0=l b> I'-w -th-
Comy?2Q L&7& 574> sk (5

SUBJECT OF MEETING:
//727/c [~]) srtt-'ysibSon fisfc sy CAArrvAfy 6 [ft f~
HOUSE RESOURCES COMMITTEE VO Y Y Ie'Y A7EESfaie<tfe.
V/5 Y Y & - IY tjY yrYsr «4-S Y <n
PLACE: YIY T7*7 ~ T7rIMSsre. i»ACal H/2-<h?  —
DO YOU WANT WHAT SUaJECT/
REPRESENTING  BUSINESS/PERSONAL MAILING ADDRESS ZIP (H) PHONE (W) PHONE  TO TESTIFY? WHICH BILL?

ax>e K*\) pAX\;

s+ \filth Ujfh]

<TT@aafjy ~

Page ol --






©)]
Date Referred: February 11, 1994 | FURTHER REFERRALS:
Date of Committee Action: ~5//fflv

The RESOURCES Committee considered: HB 462
HOUSE BILL NO. 462 MINING REQUIREMENTS:RECORDING/LABOR/SIZE
"An Act repealing certain provisions of the laws, other than those in the Alaska Land Act, relating to recording
requirements, labor and improvement requirements, and size requirements for mining claims and providing for
the suspension or waiver of state annual mining labor requirements when the federal government has suspended
or waived federal annual mining labor requirements administratively or by statute; and providing for an effective
date."

RECOMMENDATIONS: | ] the same title
be replaced with 1 1a new title

[ J have attached amendments(s)

[./] do pass

[ jdo not pass
[ ]1no recommendations
[ ] individual recommendations

[ ] addition”™ referral to the__ Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s):  (Dy) APPROVES PREVIOUS: (Dopl/Dsic)

[ ] fiscal impact (] fiscal note(s)
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ljjousc Of liicprc5cmatiiKs

Sponsor Statement for HB 462
Mining Requirements: Recording/Labor/Size
by Rep. Gene Therriault
February 25, 1994

Title 27 deals with mining claims on federal land where the overriding authority rests
with the federal laws and regulations. Much of the language contained in Title 27
dates back to territorial days when it was crafted to match the federal requirements in
place at that time. However, over time these federal requirements have changed and
unfortunately our state statutes have not kept pace and in many instances no longer
conform. This lack of conformity is currently causing confusion and must be updated.

| have attached a letter of support from the Department of Natural Resources which
identifies the specific problem that each section of HB 462 is designed to correct.
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Co., 251 F. 226 (9th Cir. 1918).

And until he has notice and opportu-
nity to cast off excess the claim is not
subject to relocation. Jones v. Wild
Goose Mining & Trading Co., 177 F. 95
(9th Cir. 1910); Adams v. Yukon Gold Co.,
251 F. 226 (9th Cir. 1918).

Accidental inclusion of excess does
not invalidate location unless excess
very great. — Embracing by accident
more than the lawful quantity of ground
within a location has never been held,
unless the excess was very great, to inval-
idate the location. Pratt v. United Alaska
Mining Co., 1 Alaska 95.

Scheme for acquisition of more than
20 acres is fraud. — Any scheme or
device entered into whereby one individ-
ual is to acquire more than 20 acres or
proportion in area constitutes a fraud upon
the law, and consequently a fraud upon the
government, from which the title is to be
acquired. Nome & Sinook Co. v. Snyder,
187 F. 385 (9th Cir. 1911),

And any location made in pursuance
of such a scheme or device is without
legal support and void. Nome & Sinook
Co. v. Snyder, 187 F. 385 (9th Cir. 1911).

Use of dummy locators to secure

interest in excess of 20 acres is viola-
tion of law. — The scheme of using the
names of dummy locators in making the
location of a mining claim for the purpose
of securing a concealed interest in such
claim appears to be contrary to the purpose
of the statute; but when this scheme is
used to secure an interest in a claim for a
single mdividual, not only concealed but
in excess of the limit of 20 acres, it is
plainly in violation of the letter of the law.
Cook v. Klonos, 164 r. 529 (9th Cir. 1908).

And when all the locators have
knowledge of the concealed interest
and are parties to the transaction, it
renders the location void. Cook w.
Klonos, 164 F. 529 (9th Cir. 1908).

Location and staking of excess by
third person. —One claiming the right to
make entry of a placer mining claim the
boundaries of which contain an area in
excess of the amount allowed by law,
under permission of the owners thereof to
stake the excess, should first determine
the amount of such excess and stake the
same in such manner tnat the original
location thus reduced in area will not con-
ta.n an additional course. Adams v. Yukon
Gold Co., 5 Alaska 391, aJTd, 251 F. 226
(9th Cir. 1918).

Sec. 27,10.110. Limits on size of association claims. No associa-
tion placer mining claimmay be located in excess 0f40 acres, and have
a greater length than 2,640 fast. 8§ 47-3-88 ACLA 1949)

NOTES TO DECISIONS

Fraudulent conduct of one locator
should not invalidate entire associa-
tion location. — Where a location is made
by an associatio.i of locators, there is no
reason why the fraudulent and concealed

conduct of one of thelocators in an associa-
tion claim should invalidate the entire
location. Rooney v. Barnette, 200 F. 700
(9th Cir. 1912).

Sec. 27.10.120. Location of claims by agent or attomey. A per-
son may not locate a placer mining claim as agent or attomey for
another unless authorized © do so by a power of attormey In writing,
acknowledged and executed within four years before the date of loca-
i, and recorded in the office of the recorder of the recording district
inwhich the claim is located. A person may not act as attomey in fact
for more than two principals in any one recording district. 8 47-3-20
ACLA 1949; am § 2 ch 73 SLA 1961)



§271016O Alaska Statutes Supplement § 27.10.190

Sec. 27.10.160. A ffidavit of labor or improvements. Within 90
days after September 1 of each year the owner of a mining claim, or
some other person having knowledge of the facts, shall make and
record with the recorder for the district in which the claim is located,
an affidavit showing the performance of labor or the making of im-
provements. The affidavit must contain:

(@ the name or number of the mining claim and where situated;

(@ the number of days®™ work done and the character and value of
the improvements made;

@ the date of the performance of the labor and of the making of
improvements;

@ at whose instance the work was done or the improvements
made;

G; the actual amount paid for the work and improvements, and by
whom paid, when the work was not done by the owner or the lessee of
the owmer. (8 47-3-53 ACLA 1949; am 8 2 ch 26 SLA 1960)

Revisor's notes. — Minor word ments were made in this section in 1988
changes related to the recording of docu- under sec. 42. ch. 161, SLA 1988.

Sec. 27.10.170. Effect of recording ajid of failure to record af-
fidavit of labor’or improvements. An affidavit recorded uncier AS
27.10.160 is prima facie evidence of the performance of the work or of

making the improvements stated in it Ifthe assessment work affida—""

vit E not recorded within 8* m onths after the close of the assessment
work year the claim is abandoned and is subject to relocation by an-
other person. However, compliance with AS 27.10.010 — 27.10.070
and 27.10.150 — 27.10.190 before a relocation saves the rights of the
lust locator, claimant or owner of a forfeited claim. Ha claim is not
relocated by another person within one year after a forfeiture, the last
locator, claimant or owner of the forfeited claim may retum to the
forfeited claim and relocate it as though it had never been located.
@ 47-3-55 ACLA 1949; am & 1 ch 105 SLA 1957)

Revisor's notes — Minor word merits were made in this section in 1988
changes related to the recording of docu- under sec. 42, ch. 161, SLA 1988.

Sec. 27.10.190. Recording the notice to contribute and affida-
vits. @ WithTn"'120 days after personal service, or within 120 days
after the completion of publication of the notice provided for in AS
27.10.180, the co-owner who claims the forfeiture shall record in the
office of the recorder of the recording district in which the claim B
located a copy of the notice with the following affidavits attached:

@ an affidavit of the person serving the notice giving the tine,
place and manner of service and by whom and upon whom the service
was made or, ifservice was made by publication in a newspaper, an
affidavit of the editor, publisher, printer or foreman of the newspaper

B ey b
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ALASKA MINERS ASSOCIATION, INC.

601 W. Northern Light* Blvd., Suite 203, Anchorage, Aleak* 99503 FAX; (907) 275-7997 Telephone (907) 276-0347

Maroh 8, 1994

Honorable William Williams
Chairman

Houaa Resource Committee
State Capitol

Juneau, AX 99811

REi HB-462, Aligning State Mining Law to Federal Law Changea

Dear Representative Williams,

Tha Alaska Miners Association wishes to go on record in support of House Bill 452
which will bring the state mining law ir.to agreement with changea that have been
made to the federal mining law over the past many year*.

Some aspects of the state mining law deal with recording, maintaining of
paperwork, rules for filing and re-etaking of federal mining claims, etc. that
no longer agree with the federal law. ,Ths changes proposed by HB-462 are needed
toeeliminate confusion and uncertainty that may otherwise develop between the
federal mining law and the state law. The differences between state mining law
and federal law may otherwise result in the inadvertent loss or Invalidation of
rights. Xt may also result in unnecessary litigation between mining claimants.

Some examples would include provisions that are allowed by state law but no
longer have relevance. One example is the state limitation on the size of
association placer claims. ThiB type of claim is no longer allowed by the
federal law and yet state law addresses the issue and could be a source of
confusion to a miner that did not know the federal law had been changed. Another
example is that state law requires recording an affidavit of annual labor within
6 months of the end of the labor year, whereas the federal law requires such
affidavit be recorded within 90 days of the end of the labor year. The mors
restrictive fTederal law will prevail and the state requirement now only adds
confusion. These provisions can he a serious pitfall when they have been
superseded by a more restrictive fsc~. -1 law. ,

The changea proposed in HB-462 will hPIp remove one more item of uncertainty for
those wishing to invest in mineral exploration and development in Alaska. We
urge its passage.

IT you have any questions regarding this bill please contact me.

Sincerely,

Steven C. Borell, P.E.
Executive Director

cc: Representative Therriault



WALTER J. HICKEL. GOVERNOR

400 WILLOUGHBY AVENUE
DEPARTMENT OF NATURAL RESOURCES L oL A s
DIVISION OF MINING FACSIVILE' (001) 396-2954

Feb. 25, 1994

The Honorable Gene Therriault
Alaska House of Representatives
Capitol Building, Room 421
Juneau, Alaska 99801

Re: HB 462

Dear Representative Therriault:

The Department of Natural Resources supports HB 462, an Act which
will bring Alaska Statute 27.10 specifying certain state
requirements Tfor federal mining claims in Alaska into conformity
with the federal requirements. The federal requirements take
precedent over any state requirements and update of this chapter
will eliminate confusion and potential litigation among mining
claimants.

Specifically, section 1 deletes an out of date provision that 1is
in direct conflict with federal mining law. Although the
existing language allows recording of location notices after 90
days but before the ground 1is staked by another locator, federal
law no longer allows such late recording under any circumstances.
This deletion conforms AS 27.10 to current federal requirements.

Section 2 adds language to clarify that should -~ ;ral
requirements be changed by administrative acti

requirements of AS 27.10 are likewise affected, .- ;0 the past
year, the BLM by administrative action allowed federal miners to
waive annual labor if an annual rent payment was made. However,

this section of the statute created confusion in Alaska because
miners were not sure if this was an act of law covered by AS
27.10.150(c). This change will end such confusion.

Section 3 deletes an out of date requirement for the recording of
an annual labor affidavit within 6 months after the close of the
annual labor year. Federal law requires such affidavits be
recorded within 90 days of the close of the labor year. This
deletion will again conform Alaska law to federal law.

Section 4 repeals the limitation on the size of association

placer claims. This limitation 1is simply inconsistent with
federal law.

10-J9LH



Section 5 1is necessary to be sure the changes made in Section 2
may be applied to those miners inadvertently caught in the
conflicting state and federal laws in effect on August 31, 1993.

Please contact me if you have any questions.

Sincerely,

Gerald Gallagher
Director



FISCAL NOTE

STATE OF ALASKA BILL NO. HB462
1994 LEGISLATIVE SESSION

Revision Date: Original Dept Affected: Natural Resources

Title: “An Act repealing certain provisions of the laws BRU: Resource Development

other than those in the Alaska Land Act, relating to recording...* Component:  Mining Development

Sponsor: Representative Therriauit
Requestor: Representative Therriault Component Serial No, 442

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

.CONTRACTUAL

SUPPLIES

EQUIPMENT

|AND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 00
CHANGE IN REVENUES( ) 0.0 00 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/IMHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 00
Estimate of any current year (FY94) cost: $ None

POSITIONS

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
-EMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

"his hill provides modifications to state law as related to mining claim recording requirements, labor and improvement requirements, and
size requirements, so that state law corresponds to recent changes in federal law.

Prepared by: Jerry Gallagher. Director Phone : 465-2400
Division: Mining Date : 25-Feb-94
approved by Commissioner:

Harry A. Noah - =/ Date: 25-Feb-94
tgency: Natural Resources-"— 1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(HB462.XLS Rev 22.594) For further distribution information call the Governor's Legislative Office
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WALTEF J. NICKEL. GOVEFNOP

|JEPT. OF NATURAL RESOURCES L
DIVISION OF OIL AND GAS (907)7622547

March 3, 1994

Clement Lewsey, Acting.Chief

Coastal Programs Division

United States Department of Commerce

National Oceanic and Atmospheric Administration
National Ocean Sendee

Office of Ocean and Coastal Resource Management
Washington, D.C. 20235

Dear Mr. Lewsey;

I am writing to you in my capacity as Director of the State of Alaska 3 Division of Oil and
Gas, an agency both interested in and affected by the proposed statutory amendments
contained in Alaska Senate Bill 308. | have reviewed a copy of your March 2, 1994 letter
responding to a Ma-ch 1, 1994 letter from Ms. Riki Oil Your letter raises several
questions.

As a preliminary matter, | agree with your statement that it is premature for OCRM to
decide whether it would approve the changes resulting Irom SB 308. The bill is proposed
Legislation and is still undergoing the committee review process. It may be modified several
times as its intent is clarified and public concerns are addressed. | also understand that any
changes to an approved state coastai management program uyjls® be formally submitted for
review by your agency. Since this bill is not yet approved or enacted, such a submittal,
obviously, has not yet been made.

Is it a standard procedure for your federal agency to comment on proposed state legislation?
Committing to a written statement on legislation which is currently before Alaska3
Legislature under the signature and letterhead of agency authority appears unusual, at best,
and gives the impression that the federal agency is actively taking a position on the proposed
state legislation. If that is indeed your intent, please describe your agency 3 authority for
and policy on commenting on proposed state legislation.

Further, the comments in your letter ieac. me <u believe that yc;;r ngenq ~does not
understand the bill 3 composition. In the third paragraph of page 1 of your letter, you state
that SB 308 would narrow the scope of review for state agency decisions including the
disposition of state land, property, and resources. That described effect is not part of the
proposed amendment to the Alaska Coastal Management Program ("ACMP"). Only Section
3 of the bill, proposed statute AS 46.40.094, would affect the ACMP. The first two sections
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Clement Lewsey, Acting Chief
Coastal Programs Division
March 3,1994

Page 2

of die bill address amendments to the Alaska Land A ct (Alaska Statutes Title 38, chapter
5), a set of statutes dating from statehood which is independent of and not part of the

ACMP statutory scheme.

Even if a federal agency properly may comment on proposed state legislation, a federal
agency cannot possibly have any basis to comment on proposed amendments to state
statutes which are not in any way under the control of a federal program- Although some
decisions eventually issued under the .Alaska Land Act may require a prior independent
consistency determination under the ACM.? (Alaska Statutes Title 46, Chapter 40), the vast
majority do not.

I would ask that vou reconsider the accuracy of and appropriateness of your comments
presented on page 1, paragraph 3 of your letter. It after such reconsideration, you still feel
that your comments are accurate ana appropriate, please clarify and specify how they apply
to the particular sections of SB 308 and what conflicts result.

Your second comment (page 2, paragraph 1) also appears to address the portions of the bill
proposing amendments to the Alaska Land Act. The last sentence of paragraph 1, page 2
refers to the location of an activity. Nothing in Section 3 of the bill, the only section
affecting decisions under the ACM P, refers to location of an activity; the only such reference
is in Section 2 of SB 308. Again, such comments appear to arise from a faulty
understanding of the bill and, as a result, are inaccurate and inappropriate.

If indeed your second comment does address Section 3 or SB 308, the comment remains
unclear as to how the ACMP, if amended pursuant to Section 3 of SB 308, might contradict
federal statutes or regulations and cause problems. You refer to CZM A section 307(c)(1)
(codified at 16 U.S.C. § 1456(c)(1)) which requires consistency of federal agency activities
"to the maximum extent practicable with the enforceable policies of approved State
management programs,” (emphasis added) and you then provide H.R. Conference Report
No. 964 describing the intent of Congress in enacting the 1990 amendment to that section.

You do not, however, provide an> cites to federal starutes or regulations which, in the event
that Section 3 of SB 308 is enacteo in its current form, could crea“‘ a conflict between the
ACM P and existing federal requirements for state coastal management programs (16 U.S.C.
§ 1455(d)). What specific statutes or regulations exist (since intent language must be used
to construe existing language) that would cause a conflict between the ACMP and the
federal requirements for state programs if Section 3 of SB 308 is enacted? What would be
the result of any alleged conflict? 1 request clarification and specifics of how OCRM
anticipates that Section 3 of SB 308 would violate state program requirements.
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Clement Lewsey, Acting Chief
Coastal Programs Division
March 3, 1994

Page 3

Your third comment (page 2, paragraph 2) does appear to address Section 3 (phasing of
consistency determinations). However, it seems to agree that the use of phasing is
consistentwith the CZM A. Indeed, Section 3 of SB 308 appears to conform with the intent
of 15 C.F.R. § 930.37(c) by providing for review "at major decision points for a long-term
project and ensur[ingj that the project, taken as a whole, is consistent. . , with the state
coastal management program.” |f there is a conflict, please specify how you believe Section
3 of SB 308 conflicts with the federal CZM A requirements for state programs.

I am impressed by the quick response you provided to Ms. Ott and request that | be
accorded the same consideration. As Ms. Ott pointed out, proposed legislation may move
quickly and if concerns or potential problems exist, they chould be addixcsed now. | look
forward to a written response in the next day or two. Our facsimile number is (907)562-
3852. If a prompt written response is not possible, perhaps you will be available to provide
comments by telephone to a state legislative committee considering this bill. In that case,
please call me at (907)762-2547 so | can arrange for a telephonic conference.

Sincerely,

19.

j James E. Eason
C/Director
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National Oceanic and Atrrn.spheric Administration
NATIONAL OCEaN JERVICE

OFFICE Or OCEAN aNO COaSTaL RESOURCE MANAGEMENT ;

& \ighingion, DC. 205

Riki Ott, Ph.D.

United. Fishermen or Alaska MR 2 m

21L Fourth. Street, Suite 211
Juneaa, Alaska 99803.

Dear- Dc.- O tt:

ThanJc you foe your letter of lInarch L, 1994-, regarding: Alaska
Senate Bill 306G (SB 308). SB 308 would affect the way the Alaska
Coastal Management Program (ACMP) reviews decisions by state
agencies regarding the disposition of state land, property and

resources. Your letter raises several issues regarding SB 303
and asks for clarification on she federal role in this particular
legislation. 3ecause we have not had tine ro conduct an in-depth

review or legal analysis of S5 308, the comments that follow must
be viewed as a preliminary programmatic response.

The Office of Ocean and Coastal Resource Management (OCRM) 1is
the federal office responsible for overseeing the impltmentation
of state coastal management programs developed pursuant to the
Coastal Sons Management Act of 1972, as amended (CZMA). In
addition to initially approving state programs, OCRM 1is charged
with reviewing and approving or denying changes to the state ™
coastal management program. Thus, if SB 303 were enacted, the
resultant changes to the ACMP would have to be submitted to CCRM
for approval as a program change pursuant to 13 C-F.R. 92?
Subpart 1I.

As mentioned above, we have completed a preliminary review of
SB 308, and it would be premature to decide whether OCRM would
approve the changes resulting from SB 303. We can, however,
point out several aspects of S3 308 for which OCRM has
significant concerns. First, as presented, SB 308 would narrow
the scope of review for srate agency decisions including
disposition of srate land, property and resources. In essence,
this would create a double standard for review under the ACMP:
one standard ioi federal agency actions, and a narrower, less
strict standard tor state agency actions, In order to apply
state coastal management enforceable policies to federal agencies
through the CZMA"s federal consistency provisions, the standard
of review applicable ro the federal agency must be the same
standard that applies to all public and private entities under
the state®"s jurisdiction.



-

Second, 1in narrowing the scope of reviev, SB 308 would bo
contrary to the direction set by Congress in the 1990
reauthorization of the CZMA. regarding state review of direct
federal activities under section 307(c) () of the CZMA.
Specifically, the changes require that each federal agency
activity affecting any land or water use or natural resource of
the coastal zone be conducted in a manner which is consistent to
the maximum, extent practicable with the enforceable policies of
an approved, state coastal management program. Further, Congress
intended, that in determining the effects, of the activruy, the
federal agency must consider bath, direct and indirect effects,
includingr reasonably foreseeable cumulative effects of the
proposed activity.l It is also important to emphasize that the
trigger for review of an activity is whether it affects the land
or water uses or natural resources of the coastal zone, not the
location of the activitv.

Finally, you have raised the question of whether the federal
program allows for phasing the review of certain activities.
Federal regulations at 15 C.F.R. 930.37(c) allow, under certain
circumstances, for uhe phased review of federal activities. This
section is not intended to curtail the scope of the review at any
particular phase. In fact, this section provides an opportunity
for state reviev/ at major decision points for a long-term project
and ensures that the project, taken as a whole, 1is consistent to
the maximum extent practicable with the state coastal management
program.

I hope that this letter answers your questions. Enclosed are
some background materials regarding che reauthorisation of the
CZMA and federal consistency. If you would like to discuss the
matter Ffurther, oilease contact John King of my staff at
301/713-3121.

Sincerely,

enclosures

cc: Paul Rusanowski, DGC
Beth. Kerttuia, DOL

ci.R. Conference Report No. 964, 10l1st Congress, 2d
Session at 370, 971 (1390)
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Joint XLing-
Office of Oceans. A Coastal Resource Management
NA.ci.enalL Oceanic 1 Atmospheric. Admirtiscration

R*ock.viLle, MD

March: L, L99"c

Dear Hr. £Ing;

Sevaral days ago, ve provided you. with a copy (via fax; of Sanac
Bill 33303 and bs.ckground information-. 5*roa our perspective,
0oBJQd 1id a radical. shaft in. puoicc policy regarnang the public
inpuc. process under Alaska"™ 3 coastal management plan. af the.
Coastal Zone Management Act. Vs have several key concerns.

/?)  Tills bill gives resource agency 1iiraccors ode power to Limit
the. scope- of issues addressed during Che initial addnis erarive
revlaw. Vodd s:milsr oovers be granced so federal resource
agency directors on federal land disposals under she consistency
determinations? Or would cvo scandards a inco efface: one on
federal. lands and one on scare lands?

This bill inscitucionaliaes. sulci-pnasing oa state lands by
allowing, reviev of -relevant:"-1 public concerns during Che
appropriate project: phase. W~ are concerned, rhar sulti-chasins
increases the rikeiithoou oe erroneous lane disposals because che
mprocess lacks a thorough cosc/bene fir analysis and base interest;
finding during che initial review phase. . This seers, councer co
the. entire concepc of che CZMA. Does che federal govemsenc
allow mulci-pbasing of projects on federal Lands as aaiacain.ee b
cace officials?

a) LLcri.clnr che range of effects during Che reviev process to
""foreseeable-. significant and direct” seems to eliminate dost

e fffec tcs. Didn"t Congress clarify “direct"™- co include secondary,
Cucullazcdinve and imdimect? iff $o, how can. the federal aovernaent
approve language chat they chesselves do not use?

/N-) limiting che range of effects: on fish and wildlife to
"within che scope of the lease sale area" seems extremely
arbitrary and unrealistic. This would exclude effects on.
migratory wildlife, including, fish, marine mammals and birds, -and
also efiecta on wildlife immediately adjoining the lease sale
area.

MEM3£3 OHuAMttungMS

e"iskaC.-dcC-igj>licrr - Aiai« Loo™a-»F=erTru\U/Uacoaica « aAjki -ei-KTr-"xxsa-ioci « /V-saXQjir.™- Aijc~stX?r?
28" \Bh(=s. - eflj Assodicsal * quatgt/C—for.:(HFediol - Cono-masA/asM™ * Jsrerr'n/\o
>( Cldr-k< —eza]RA&nll« B OutossBSYfATiiZsmen —tHorfinsgjiacs. v
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In summary, could you clarify the role of the federal government
in this legislation? Would the federal government have to
approve chu ciiauues proposed in. S3303 should chis bill, become

law? Wliai. is che likelihood of faderai. approval giventhelegal ]

history of the CZKA? I

This bilL is on an extremely fast track. Your haste- in answeringl
these- ques.cions- even a preliminary review- would be greatly

appreciated.

Sincerely. l:

L u # :
Hiki OU, Ph.D.
Chairman of che Habitat Committee
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UnionTexas Petroleum
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(713 9B2/38

March 18, 1994 éﬂongmﬁ%h%nmmmw

The Honorable Gail Phillips
Alaska State Legislature
House of Representatives
State Capitol

Juneau, Alaska 99801-1182

Dear Ms. Phillips:

Thank you very much for Iyour letter of February 22, 1994 concernln%
Union Texas Petroleum Alaska's exploration agreement with Cook Inle
Region, Inc. (CIRI). I amenclosing for your information copies. of
Press releases about our transaction with CIRI and a contribution
rom Union Texas to provide educational squort for Alaska Natives
of Cook Inlet Region and their families. Also attached is a copy of
our company’s most recent annual report, which highlights “our
activities on the Kenal Peninsula.

Union Texas has been involved in a number of exloloratlon ventures in
Alaska since the mid-1970s. We believe that Alaska holds excellent
ﬁotentlal for significant hydrocarbon reserves and are excited to
ave the opportunity to work with CIRI. ~ We were discouraged,
however, by the enjoining of the Alaska State Lease Sale 78, This
injunction"has adversely affected our view regarding exploration and
development plans in Alaska. We have expressed our concern to
Senator Mike Miller and have encouraged his support for SB308/HB474,
to be applied retroactively. Enclosed for your information is a
copy of our letter to Senator Miller. We also seek your support of
this important legislation.

We appreciate your interest in Union Texas and look forward to
participating in successful exploration ventures in Alaska.

Sincerely,

Enclosures



News Release

UnionTexas Petroleum 1330Post Oak a '
PO. Box 2120
I-bngsltm.TeqajWZSZ-ﬁZO
Contact: Carol L. C ¢
(713) 968-2 T4

UNION TEXAS PETROLEUM SIGNS AGREEMENT TO EXPLORE
FOR OIL AND GAS ON ALASKA'S KENAI PENINSULA

Houston, February 2, 1994 -- Union Texas Petroleum Holdings,
Inc. today announced that its subsidiary, Union Texas Petroleum
Alaska Corporation, has signed an agreemfnt with Cook Inlet Region,
Inc. (CIRI), an Alaska Native Regional Corporation, to explore for
oil and gas on Alaska's Kenai peninsula.

The agreement calls for a phased three-year exploration
program on more than 340,000 acres situated in south central Alaska
on the Kenai peninsula about 50 miles southwest of Anchorage on the
eastern shore of the Cook Inlet. Union Texas Petroleum Alaska, as
operator, will initially have a 100% working interest and conduct
the exploration program. Union Texas has the option to acquire oil
and gas leases on prospects and CIRI will havethe option to
participate in exploratory drilling and development programs.

"We are very excited to have this opportunity to work with
CIRI in the search for oil and gas on the Kenai peninsula,” said
Union Texas Vice President-Exploration Joel S. Empie. "During 1994,
we will under take an extensive study to process and interpret
approximately 1,100 miles of existing seismic data. After a review
of this seismic and other technical data, we may conduct a new
seismic program later in 1994 or 1995.Given encouragement, we
would expect to drill as early as 1995-96."

- more -



In addition to its interests in the Kenai peninsula acreage,
Union Texas Petroleum Alaska has actively participated in exploring
for hydrocarbons in the Colville River Delta area, which is located
six miles west of the Kuparuk River field on the North Slope, and in
the Beaufort Sea offshore northern Alaska. During 1994, Union Texas
plans to participate in two exploration wells in the Colville area,
where the company’s working interest averages approximately 14%.

One of the largest independent producers located in the U.S.,
Houston-based Union Texas Petroleum Holdings, Inc. (NYSE: UTH)
explores for and produces oil and gas overseas primarily in the UK.
North Sea, Indonesia and other strategic areas. The company also
has petrochemicals interests in the U.S.

HOH H



News Release

Union TexasPetroleum @@%B,M

Howston Tees 77232210
(713)623-65

CIRI' FOUNDATION RECEIVES CONTRIBUTION FROM
UNION TEXAS PETROLEUM ALASKA

Houston, February 9, 1994 — Cook Inlet Region Inc., (CIRI),
an Alaska Native Regional Corporation, today announced that Houston-
based Union Texas Petroleum Alaska, a subsidiary of Union Texas
Petroleum Holdings, Inc., has made a contribution of $100,000 to the
CIRI' Foundation.

“On behalf of the employees of Union Texas, we are very
pleased to make this contribution to the CIRI Foundation to assist
in its outstanding efforts to meet the educational needs of Alaska
Natives of Cook Inlet Region and their families," said Union Texas
Senior Vice President-Exploration and Production William M. Krips,

Union Texas Petroleum Alaska has oil and gas interests in
southern and northern Alaska.

One of the largest independent producers located in the U.S.,
Houston-based Union Texas Petroleum Holdings, Inc. (NYSE: UTH)
explores for and produces oil and gas overseas primarily in the UK.
North Sea, Indonesia and other strategic areas. The company also
has petrochemicals interests in the U.S.

HOH H
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UnicnTexas Petroleum

F b 22 1994 i.g)@o:r* »urV
ebruary 22, p.OORSEC
The Honorable Mike Miller Joe/ 5. Enipie
Chairman _

Senate Resources Committee

Capitol Building, Room 423 VIA FAX AND FEDERAL EXPRESS

Juneau, AK 99811

RE: STAY OF STATE OF ALASKA LEASE SALE 78
PROPOSED LEGISLATION S8308 / HB4T4
LAWSUITS REGARDING STATE OF ALASKA LEASE SALES 50, 55, & 78

Dear Senator Miller:

Union Texas Petroleum Alaska is an indirect wholly owned subsidiary of Union Texas
Petroleum Holdings, Inc., one of the largest independent producers located in the United
States. Union Texas explores for and produces oil and gas overseas primarily in the
U.K. North Sea, Indonesia and other strategic areas.

Union Texas Petroleum Alaska pursues exploration activities in Alaska. At year-end
1993, it held approximately 88,000 net acres in Alaska, primarily in the Colville Delta,
Cook Inlet and offshore Beaufort Sea. During the past several years, Union Texas
Petroleum Alaska has increased its exploration activity in Alaska. This activity included
participation in three additional wells in the Kuukpik State Exploration Unit, four wells
in the adjacent Colville River Delta area, one well in the Jones Island State Exploration
Unit, three wells in the Kuvlum Federal Unit in the Beaufort Sea, and the Diamond #1
Well in the Chukchi Sea.

The stay of the State of Alaska Lease Sale 78 has significantly affected the view of
Union Texas Petroleum AlJaska regarding our ability to implement a sound exploration
and development plan in Alaska. Current statutes and regulations governing leasing
activities as interpreted by the Alaska courts in lawsuits concerning State Lease Sales 50,
55, and 78, discourage bidding as well as exploration and production activities on state
lands. In addition, we believe these interpretations are inconsistent with the legislative
intent of these statutes and regulations. The delay in arriving at a settlement and the
impact of the settlement of the Mental Health Lands further discourages activities on
state lands. Because of the long lead time and high exploration costs involved in arctic
projects, independent operators such as Union Texas Petroleum can ill afford to continue
to expend significant sums of money on exploration activities into areas where the return
on the investment is becoming more uncertain due to the of lack of leasing opportunities

on state lands.



Letter to Senator Mike Miller
February 22, 1994
Page Two

Alaska is in direct competition with alternative international opportunities for funding.
We believe that Alaska compares favorably with other international projects on a
technical basis but we are concerned that increasing regulation and the inability to plan
and budget programs with reasonable assurance that leases will be available places
Alaska at a distinct disadvantage. Union Texas Petroleum would prefer to keep the
dollars and jobs at home as much as possible. The passage of SB308/HB474, to he
applied retroactively, would be a significant step in accomplishing our common
objectives.

Sincerely,

UNION TEXAS PETROLEUM ALASKA CORPORATION



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

é90 465 K67 or 465-245)
1JO Seward Street, Suite 409

Wail gtop 3101 Juneau. Alaska 99801-2105

MEMORANDUM March 1, 1994

SUBJECT: Questions concerning House Bill 474 (Work Order No. 8-
LS1692VJ)

T0: Representative Joe Sitton
ATTN: Paula Terrel

FROM: Jack Chenoweth
Legislative

With reference to HB 474, you have asked several questions.

Your principal question concerns the implications of the provisions of sections 1 and
2 0f HB 474 (granting authority to the director of the division of land to modify the
procedures for and the dimensions of administrative decisions relating to dispositions
of state resources under the Alaska Land Act, AS 38.05).

A key appellate court decision is Trustees for Alaska v. Gorsuch. 835 P.2d 1239
(Alaska 1992). The decision grew out of a challenge to issuance of coal mining
permits under the state’s Surface Coal Mining Control Act, AS 27.21. The court
disposition of one issue in favor of the plaintiffs and against the defendant state
agency indicates arguments that are likely yet to come in response to the changes
being made by sections 1and 2 of HB 474, In the Gorsucl. decision, the court
endorsed plaintiffs arguments, noting that

.. statutory language does support Trustees’ ... argument that [the
department{ may not ignore cumulative effects of mining and related
support facilities bv unreasonably restricting its jurisdiction and
disregarding the effects of activities outside that jurisdiction,

835 P.2d at 1246 (emphasis added). ®  The administration is supporting the

And, ihc court went on to reach this determination:

These purposes cannot be accomplished by ignoring cumulative impacts.
(continued...



Representative Joe Sitton
March 1, 1994
Page 2

legislation so that it may have authority~to use the words of the court decision--to
“restrict . . .jurisdiction™ in order to "[disregard] the effects of activities outside that

jurisdiction."

The question, as | see it developing in any effort that the director may initiate under
the authority being granted by these two bhill sections, is whether, for proposed
disposals requiring the preparation and publication of written findings when required
by AS 38.05.035, the director has acted "reasonably” in establishing the scope of the
division's administrative review for the proposed disposal. My guess is that, with
adoption of HB 474 insome version approximating the measure as it was introduced,
at least for a little while the director's efforts should continue to provide a lively field
to litigants interested in the way the state proposes to dispose of its resources. The
litigants will, however, have a new target.

In the abstract, one cannot say whether the director may achieve a significantly better
measure of success under the proposed statute change. Recall that, in Gorsuch, the
Supreme Court defined the following as the applicable standard ofjudicial review for
"best interest determinations” and similar "complex" agency administrative decisions:

We defer to an agency decision which involves complex subject
matter or fundamental policy considerations unless the decision is
arbitrary, capricious, or without a reasonable basis. Trustees for
Alaska v. State. Department of Natural Resources, 795 P.2d 805, 809
(Alaska 1990). "The reasonable basis standard is appropriate for
determining whether the agency decision has been undertaken ‘in the
manner required by law.” One indication whether an agency has
proceeded in the manner required by law is compliance with its own
regulations." Jatzer v. State, 537 P.2d 1100, 1107-08 (Alaska 1975).

Trustees for Alaska v. Gorsuch, 835 P.2d 1239, at 1243.

M(...continued) o _
Based on the policies inherent in these purposes, we conclude that DNR
may not ignore cumulative effects of mining and related supFo_rt facilities by
unreasonably restricting its jurisdiction or by permitting facilities separately.
These purpdses require that at the time DNR reviews any [|Surface Coal
Mlnm? Control Act] permit application it consider the probable cumulative
impact of all anticipated activities which will be part of a "surface coal
mining operation," whether or not the activities arc Part of the permit under
review. If DNR determines that the cumulative effect is problematic, the
problems must be resolved before the initial permit is approved.

835 P.2d at 1246.



Representative Joe Sitton
March 1, 1994
Page 3

Proposed AS 38.05.035(e)(1)(B) directs that an administrative review for a proposed
disposal that requires a best interest finding may be !imited--and, by extension, under
AS 38.05.035(e)(1)(C), may be limited to one phase of a proposed disposal for a
multiphased development project--to these two elements: first, the

... applicable law and the facts . .. that the director finds are material
to the determination”] and that are known [to him] or knowledge of
which is made available [to him] during the administrative review,

and second, the

... Issues that, based on [that law and those facts] and on the nature
of the uses sought to be authorized, the director finds are relevant to
the determination of whether the proposed disposal will best serve the
interests of the state.

As to the first of the two elements, arguably the director’s efforts become easier and,
hence, the opportunity to successfully challenge that element of his conclusion under
the "deferential review" standard of Gorsuch may be tougher. | say that because
there is in current law the requirement that the director set out, in the written
finding, "the facts and applicable law upon which [his] determination . . . was hased."
| sense that the Department of Natural Resources ought to find it no tougher than
under the current law to identify applicable law and should be able to readily
demonstrate that, in the course of the administrative process that attaches to its
examination of a proposed disposal of state resources, it has considered all material--
by which | take it to mean acts, events, transactions, or circumstances that are
necessary or significant to its determination of the outcome of that disposal-facts. *

- Indeed, the process of identification and discussion of the facts alone may he
enough for the department to show that it has satisfied the legal requirement of amended
AS 3 .05.035%05](8)?) for. as 'he Supreme Court said in Trustees for Alaska v. State.
Department of Natural Resources. 795 1".2d 805 (Alaska 1990) [Trustees I]

... [Ojur role in this case is to ensure that DNR "has given reasoned
discretion to all the material facts and issues." If an a_(t;ency does not
consider an important factor, its decision is regarded as arbitrary, and those
important factors which it did consider[ j must e discussed in the decisional
document. ... Because the [ldepartment’s] Finding omits any discussion of
transportation facilities should ANWR’s ‘present status be “unchanged, it
clearly does not meet this standard of review.

795 P.2d at 811. The implication of the court’s treatment of “material” as a modifier of "facts
and issues" may be no more than that the act;ency must show that it took into account, ina

rational and objective way, an “important factor"-that is, a significant element bearing on the
(continued...)
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The second element involves deciding whether an "issue" - is “relevant’ - to the
determination of whether the proposed disposal will best serve the interests of the
state." This provision has no expressly comparable antecedent incurrent statute law.
However, early state case law defined the test of "relevancy” as “evidence [that has]
some tendency in reason to establish a proposition material to the case,” Hutchings
v. State, 518 P.2d 767, 769 (Alaska 1979), quoted in Poulin v. Zartman. 542 P.2d 251
(Alaska 1975), at 260, and the applicable language of the pertinent provision of the
state’s Administrative Procedure Act, AS 44.62.460(d), is not inconsistent with that

requirement.

..continued) | g . -
administrative question or dccision--as evidenced by the agency's treatment and disposition

of it in its written best interest findings decision. The court is apparently not prepared to say
that, in its treatment and disposition of the element, the agency reache a"pro%er”.outcome,
but confines itself to ascertaining whether or not that element was not altogether ignored.

~Inthe context of AS 38.05.035(e), "issue™ has no antecedent. | take it to relate
to an "“issue" that, under AS 38.05.0_35(g2--both in current law and as amended in this
measurc-looks to point of debate or dispute that "|was| raised during the period allowed for
receipt of public comment,” presumably by an interested citizen.

" Yy Evidence is "relevant" under the Evidence Rules of the Alaska Court System when
|

... has anY tendency to make the existence of any fact that is of conse-
uence to the determination of the action more probable or less probable
than it would be without the evidence.

Alaska Rules of Evidence, Rule 401. However, the Evidence Rules arc not necessarily
applicable to administrative adjudications made under the Alaska Administrative Procedure
Act. The Ac: provides, at AS 44.62.460(d), its own rule as to admissibility of evidence in an
agency adjudicatory hearing;

_ &d) _ The hearing need not be conducted according to technical rules
relating to evidence and witnesses. Relevant evidence shall be admitted if
it is the sort of evidence on which responsible persons arc accustomed to
rely in the conduct of serious affairs, regardless of the existence of a
common law or statutory rule that makes improper_the admission of the
evidence over objection in a civil action. Hearsay evidence may be used to
supplement or éxplain direct evidence but is not sufficient “hy itself to
sup_port a finding unless it would be admissible over obgectlon in a civil
action. The rules of privilege arc effective to the same extent that they are
tr)ecognllzgddm a civil action. “Irrelevant and unduly repetitious evidence shall
e excluded.
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As with the treatment of evidence, then, | lake it that the matter of deciding whether,
for purposes of conducting an administrative review in conjunction with preparation
of a best interest finding, an “issue™ meets the test of "relevant” if the "issue" relates
in some manner that L probative-that it has a relationship in reason--to the
proposed resource disposal, and that the relationship in reason between the issue and
the point to be determined has not been diminished by the issue’s uncertainty, the
remoteness of the issue from the proposed resource disposal, or the speculative or
conjectural quality of the issue’s effect on the proposed disposal.

In administrative adjudications, state law favors the admissibility of relevant evidence.
AS 44.62.460(d). Questions of admissibility of evidence in administrative matters are
typically reserved to the party responsible for the administrative adjudication,
AS 44.62.330(a). lassume that, in any challenge on this point, the department would
argue that its framing of the scope of the administrative review and its decision as to
the relevance of the issues to the proposed disposal are matters uniquely involving
the agency’s expertise. To the extent the department prevails in that argument, any
judicial review of the decision to admit or exclude relevant issues would be
examinable under a "reasonable basis" standard, the same standard that had heen
applied in the several appellate decisions recently litigated by Trustees for Alaska, the
Alaska court determinations earlier cited. In instances in which the reviewing court
found that the department had neglected to consider relevant evidence, a remand of
the matter for further proceedings would be in order.

*

To answer other points you raise, not necessarily in the order presented:

(1) 1am not the person to ask about the additional burden the proposed changes
place on the respective decision makers. | couldn’t hazard a guess. However, given
that both sets of changes--AS 38.05 and AS 46.40--involve establishing limitations on
a process that the court has come to view as somewhat open-ended, the ability of the
appropriate agency to circumscribe the administrative review would appear to me to
be a significant enlargement of administrative requirements.

(2) Does language in this measure that revises an administrative review process
applicable to a written best interest finding in conjunction with a proposed disposition
of state resources so that the parameters of the administrative review may vary from
one proposed disposal to another invite an equal protection challenge? Probably.
Wecuid that equai protection challenge be successful? Depending upon the manner
of its handling by the  i.ion ot land, it very well could.

| take your question to be one that is concerned with distinctions that, under the
proposed amendments to AS 38.05.035(e) and (g), may be drawn in the administra-
tion of the agency’s handling of its "written best interest” obligation wherein different



Representative Joe Sitton
March 1, 1994
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distinctions maK impose limitations on parties having an interesi in the proposed
disposition of the state's resources. -

This question can hest be answered by reference to a handful of basic principles that
guide administrative law and the constitutional requirements of equal protection. In
an early Alaska decision, the Supreme Court observed that

... (Tjhe guarantee of equality or treatment prohibits legislation which
denies to one group of persons the enjoyment of certain rights which
are afforded to another group when, considering the purpose of the
legislation, there is no reasonable basis for not treating both groups the
same.

Leege v. Martin. 379 P.2d 447 (Alaska 1963), at 452. See also. Application of
Brewer. 430 P.2d 150 (Aaska 1967), Alex v. State. 484 P.2d 677 (Aaska 1971). This
principle, applicable, to be sure, to measures considered by a legislature, also guides
administrative actions. Agency determinations necessarily must include like treatment
unless there is some reasonable basis for allowing a different outcome. Even where,
as proposed here, discretionary authority is broadly granted, state agencies are not
free to apply the law differentially or make unjust distinctions hetween persons or
groups in the application of the law they administer. - Thus, if the director can
assert no reason to justify the shaping of the direction and dimensions of the
administrative review underlying the written best interest finding effort than to restrict

= Indoing so, I distinguish the situation of classifications in application from (1)
those in which the statute itself establishes its own classifications, and the statutor
classifications compel cvaluation-the amendment to AS 38.05.U35 does not do this--and (2
those in which the statute makes no classification, or makes a "neutral” classification that can
be applied cvennandcdly but that the statute is so designed as to impose different burdens
on different classes of peopic-a proposition that your memo docs not assert.

_ In Aicx, the court supplies this expanded explanation of the requirement of the
basic equal protection principle;

The requirements of equal protection amount to a prohibition of
laws which, in their application, make unjust distinctions between persons.
If a rational asis for a classification is reasonably apparent, there is no
denial of equal Fro_tec_tlon. ... We cannot say that a legislative judgment
was unreasonable if it bears a rational connection to a legitimate public
purpose. So long as a legislative classification is not based upon an arbitrary
or unjustifiable distinction and does not invidiously discriminate between
two groups, there is no denial of equal protection.

Alex. 484 P.2d at 634.
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opportunity for meaningful public comment, then the effort may be invalidated under
an application of this basic equal protection requirement. *

(3) Is there a national or state model? | don't have one to which to refer you.
However, as to coastal management matters, regulations applicable to the federal
coastal management program authorize phased decisionmaking, and this was
specifically mentioned to me in conjunction with an early discussion of a first draft
of the Senate companion to the House hill. See, in this regard, 15 CFR §§ 930.37(c)

and 930.38(b).

| trust this is sufficient for your purposes.

JBCpl
94-169.pIm

% Considerations of due process, then, or at least a due regard for fair treatment of
the interested public on a question of S|3n|f|cance, would almost certainly require that the
director outling the principles that would serve to guide or influence exercise of discretion
bearing upon definition of the scope of administrative review in conjunction with preparation
of written best interest findings. Since the manner of the exercise of discretion may well
constitute, under AS 44.62.640(a)(3), a "standard of general applicability” that "makes specific
a law” administered by the agiency and that is "used by the agency in dealing with the public,"
adoption of regulations would seem to be called for’
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The Honorable Bill Williams _
Chairman, House Resources Committee
Alaska Stale legislature

State Capitol, Room 128

Juneau, Alaska 99801-1182

Dear Representative Williams:

HB 474 (G&G) was passed out of the House Speck'd Committee- on Oil and Gas on
February 28, 1994. On behalf of the administration, | request that the House Resources
Committee schedule a hearl_n% on the legislation at the earliest possible date. In addition
to the extensive record which will be conveyed to the committee, | want to take this
opportunity to address a major concern expressed in prior hearings iu both the House and
the Senate. That concern has to do with the granting of limited discretion to the executive
ggenuels to determine the scope of the analysis which will be conducted hefore a resource
ISposal.

In order for the stale to conduct an oil and gas leasing program, discretion to make
Ie(};_lslatlvely_requwed findings must be vested in some decision maker. Someone must reach
a final decision as lo whether a proposed disposal is.in the best interest of the state and is
also consistent, ‘vith the terms of the Alaska Coastal Management program. | believe that
the Legislature intends that the executive agencies have the res_?.onsibility for those
decisions, not the courts. The legislation introduced last month clarifies that intent.

I1B 474 (0&G) does not giant any authority not already vested with the administrative
agencies, /'mb, in fact, any complaints about the agencies heing granted unfettered
discretion under the provisions of this legislation are groundless because, ultimately, all
agency actions are subject to review by die courts. If an agency decision is challenged,
courts will reviev/ the exercise of the administrative agency’s discretion to ensure that the
decision is not arbitrary or capacious, and that it is supported by the administrative record.

Sincerely,

James E Eason
Dire&nr
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WALTER J. UICKEL, GOVERNOR

WEPT. OF NATURAL RESOURCES m@%&%wom
DIVISION OF OIL AND GAS (907)762-2547

March 1, 1994

Tlie Honorable Bill Williams
Chairman, House Resources Committee
Alaska State Legislature

State Capitol, Room 128

Juneau, Alaska 99801-1182

Dear Representative Williams:

HB 474 was passed out of the House Special Committee on Oil and Gas last evening, and
hopefully will receive a hearing in the House Resources Committee soon. A recurrent
theme in public testimony on HB 474 is that the department is exposing the state to Iar(ie
fiscal risks should it be necessary to repurchase oil and %as leases if they are subsequently
determined to be too environmentally sensitive for development In her testimony earlier
this week before both the Senate Finance Committee and the House Oil and Gas
Committee, Ms. Ricki Ott even went so far as to suggest that conflicts will undoubtedly
occur, resulting in the need for lease buybacks. Her comments, as well as those of others
testifying on HB 474, suggest that there will he extraordinary financial exposure for tire stale

should HB 474 be passed.

Those concerns seem to arise from a beliefthat "history will repeat itself," and that the state
will be faced will; the need to repurchase tracts, as resulted after the legislature decided,
as a matter of policy, not to allow leasing in Kachemak Bay. For two reasons, 1 do not
believe that passage of HB 474 will produce such dire consequences.

First, as a result of the Kachemak Bay decision, as well as general concerns about oil and
%as leasing, the statutes governing oil and gas leasing underwent comprehensive revision in

978. A major provision of those revisions was the adoption of a five-year schedule with its
predictable timelines. The requirement that sales which the department proposes to conduct
must be on the five-yeai schedule for a minimum of two calendar yeais was adopted at that
time. The implicit purpose of this requirement was that dm legislature have sufficient notice
of potendally controversial sales so that it could act to set broad jxdicy in those instances
where it was the will of die legislature not to lease. HB 474 in no way diminishes the
legislature’s ability to review areas under consideration for leasing and to remove those
which it chooses.

Secondly, the fiscal exposure about which Me Ott and others speculate already exists.
However, the presumption that massive lease buylucks conflicts will' occur as a result of that
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exposure conflicts with the record. Rather than speculatin% oir the effects of having a
situation where leasing might occur w'th the need to later disallow development, one should
look to that record.

Since 1979, the Department of Natural Resources has included as a term in its leases a
provision which makes dear that the lessee purchases the lease with the risk that it may
ultimately not be allowed to develop the lease. That provision, Paragraph 20, entitled
Default and Termination; Cancellation, provides in pertinent part;

...(b% The stale may cancel this lease at an?/ time if the state determines, after
the lessee has heen given notice and a reasonable opportunity to be heard, that:

_ (1)  continued operations pursuant to this lease probably will cause
serious harm or damage to biological resources, to property, to mineral resources, nr
to the environment (including the human environment);

. (2)  the threat of harm or damage will not disappear or decrease to
ail acceptable extent witliin a reasonable period of lime; and

(3? the advantages of cancellation outweigh the advantages of
continuing this lease in eifecL Any cancellation uuder this subparagraph will not
occur unless and until operations under this lease have been under suspension or
temporary prohibition by die state, with due extension of (lie terms of this lease,
Icontinuously for a period of five years or for a lesser period upon request of the
essee.

(c)  Any cancellation under subparagraph (b) will entitle the lessee to
rﬁceive compensation as the lessee demonstrates to the state is equal to the lesser
of;

_ (1) the value of the cancelled rights as of the date of cancellation,
with due consideration being ?lven to both revenues from this lease and anticipated
costs, including costs of compliance with all aEﬁIipabIe regulations and st_i‘oulations
liability for clean-ug costs or damages, or boLh, in the case of an oil spill, and all
other costs reasonably anticipated under this lease; or

_ (2)  the excess, ifany, over the lessee’s revenues from this lease (Plus
interest on the excess from the date of receipt to date of reimbursement) of all
consideration paid for this lease and all direct expenditures made by the lessee after
the effective date of this lease and in connection with exploration or devclopinc it,
or both, under this lease, phis interest on that consideration and those expenditures
from the date of payment to the date of reimbursement.
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Since that provision was incorporated in the state’s leases, 40 competitive oil and gas lease
sales have been held, with more than 1758 leases having been issued, In total, leases
comprising more than four million acres currently are conditioned by thin provision.

To date, there have been no conflicts which required the slate to exercise this option. To
the contrary, there have been instances in which major accommodations were required of
lessees to assure that their Fropose_d development plans were made compatinle with
competing surface resources. | have cited for the record during prior testimony on HB 474
the state’s experience in permitting the Niakuk and lisbume developments m the North
Slope. In both cases the lessees’ proposed deveIoPr_nents were considerably reconfigured
and conditioned to assure minimal environmenta |ImPac.t and cor_nPatlbIe development.
Thus, perception that the State is somehow forced into incompatible development after
issuing oil and gas leases has never materialized.

Similarly, | have addressed on the record that the "conflicts" which were alleged by the
plaintiffs to be inevitable should Sale 78 |proceed without deletion of the fishing corridor
acreage. Those sugposed “conflicts" simply do not comport with the record. As noted in
my February 28,1994 letter to the committee, the corridor area has been the site of leasing
in the past, as well as the drilling of four exploratory wells. There are active leases in the
area today. 'Hiese fads, again, are being disregarded.

The record compiled from more than 40 lease sales since 1978 reflects that adequate
mitigation measures and teims have been adopted at tire lease sale stage to assure that the
department can condition subsequent projects with demonstrated success to assure that they
me hi the slate’s best interest and congistent with the ACMP. However, the courts’
decisions demonstrate that they are unwilling to allow the department to proceed be}/qud
leasing to the second stage, that of reweyvmaqspemflc project proposals, identifying conflicts
that must be resolved, and working with the responsible state agencies, the public and
lessees to provide creative solutions to address those conflicts,

It is for that reason that passage of HB 474 is crucial. Without the legislature’s clear
guidance, the courts will continue; to set oil and gas leasing policy.

Sincerely,

a *~ . 9. p—
/ James E. Eason
[*Director



Gustavus, Alaska
March 2, 1994
Rep. Bill Hudson
State Capitol
Juneau, Alaska 99801-1182

Dear Representative Hudson:

As one of the chairmen of the Resources Committee, | ask you to oppose
HB~4'7'4rwHich' would“altef the administrative procedures and decisions
for leasing or other disposal of state lands and resources.

This-is-a-really-terrible-billrforit'™oi‘ild'b'dth—ahnclgenth*~puBnc'pfocess-
and put blinders on the responsible parties. Would damage to the fisheries
and coastlines of the Alaska Peninsula have been considered a "reasonably
forseeable, nonspeculative, direct effect” of building the TransAlaska
Pipeline or the Valdez terminal? Under HB 474 one would expect such a
possibility to be ruled outside the scope of the administrative process.

What can be the purpose of allowing projects to be considered in phases,
and restricting public comment, administrative review and findings to the
single phase under consideration? It can only be to frustrate the public
process and exhaust, those who would otherwise wish to be involved in it.
Wise planning can only be hindered by such a policy, and the public left

frustrated and angry. One can imagine the most hazardous projects being
divided into the most phases!

After the oil pipeline and terminal were built, several parties including
the State of Alaska busied themselves with taking apart and reducing the
safeguards surrounding that system. After the Exxon Valdez spill
legislators lined up to enact new safeguards. Five years later the
legislature and governor are busy taking the safeguards apart again.

This kind of legislation engenders distrust of legislators and of the
administrative bureaucracy.

Yours truly,

9z:it obm t>6-20-a«w
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March 10, 1994
arc %9 Sent by telefax

Representative Bill Wiliams,
Chairman House Resources Committee
State Capitol, Room #128

Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, | was fortunate enough to have an opportunity to
testify oraY on HB 474 before the House  Special Committee on Ol &
Gas,  That testimony was transcribed and submitted to your committee on
March 4. | have sinCe taken the opportunity to clarify my remarks and add
some additional comments.

| would appreciate it if copies of my revised testimony could be
distributed to each of the Committee members. Thank you for your

consideration.
Sincerely,

Theo Matthews
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 *Kenai, Alaska 99611 - 0389
(907) 283-3600 - FAX (907) 283-3306

eo Matthews February 28,1994 Testimony On HB474
To The House Oil & Gas Committee

Thank you Mr. Chairman. My name is Theo Matthews. | am speaking tonight

as the Administrative Asssistant of United Cook Inlet Drift Association
EUCIDA). | am also a member of UFA and serve on the UFA Habitat and
xecutive Committees.

soth UCIDA and UFA oppose HB4a74. | was encouraged by the
comments_from AOGA tonight where it was stated that they simply did not
feel that DNR should have to engage in endless speculation. | don't think
anyone has ar%ued a%amst the fact that there should be some certainty in
the scope of things that n@6d to be considered - this is only fair to"the
courts and to DNR. One should not have to speculate out to the ends of the
earth.  However, that is not the driving force behind this legislation
which, as written, would allow "directors” the discretion to deem "most if
not all public comments and concems "speculative" in best interest and
consistency findings at the initial disposal phase of any project.

The ,dnvmgn force behind this legislation is found on page 2, lines 24-27.
The issue here is phasing and best interest findings, and what that does to
the relevancy of public comment and to the public and state coffers. The
a_ttemPt to limit what is relevant to a DNR decision to grant a property
nqht 0 a leasee at the leasing st%ge IS not acceptable. " This legislation
will not even permit DNR to consider the most nonspeculative of issues
that can be seen down the road. The same thing is found in the section
deahn? with consistency findings, section 46 on page 5. A%am, at its
discretion, DNR may limit_consistency review to a particular sa?e, The
Problem with this bill is DNR's ability to limit the sco,oe of bBst interest
indings and consistency reviews - this is bad public policy.

There was nothing speculative about the issues we raised in Cook Inlet
with respect to Lease Sale 78. We made it very clear that a stationary
production platform in certain waters in Cook™ Inlet would be totally
Incompatible with existing uses when considering  physical and safety
conflicts.  We made this' claim with respect to two areas of Cook Inlet

1af2
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included in Lease Sale 78:

1) Tracts 20 and 21 which are located in front of the oil tanker
docks in North Kenai. It is pretty obvious you don't want a
stationary platform there.

2) We also made this claim with respect to the near shore waters
south of Kasilof.

There is nothing speculative about the conflict that would be created by
locating platforms In either of these areas.

UCIDA requested that DNR include a mitigation measure in the Leas© that

was fair to the lessee and the public. The suggested mitigation measure
would have advised the lessee interested in purchasing leases in these
particular marine, waters that permanent production platforms would not
be allowed. UCIDA also suggested that other kinds of access would have
been acceptable. These included directional drilling, tapping a well and
piping it to shore. We did not oppose the lease sale itself. There were
many other tracts in northern waters, along the west side of Cook Inlet
and onshore where no additional mitagation measures were proposed.

DNR” response was that we were asking them to engage In
speculation by considering the conflicts that would arise If a
permanent production platform were to be put In these areas. We
found this comment less than genuine after 35 years of offshore
platforms being the only production method used iIn the marine
waters of Cook Inlet!

The public, in every possible forum, let DNR know that there were
conflicts. Different elements of the public had different concerns. For
example:

- there were many land owners who stated they had not been
notified and did not want drilling on their property. DNR stated that, by
law, a bond would have to be posted if an agreement could not be reached
with a land owner but that drilling could, nevertheless, occur. DNR also
stated that the bond would not cover a neighbor’'s damages.

- Cook Jnlet Regional Citizen’s Advisory Council opposed the entire
sale, all tracts in marine waters and onshore because no environmental
monitoring program has been established in Cook Inlet.

- The Kenai Peninsula Borough Assembly opposed all tracts, land and
marine, south of Kasilof.

- Commorcial fishermen opposed only the marine portions of tracts
that were located in front of the tanker docks and south of Kasilof. As you

2 of 2
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can see, there were manY different elements of the public that had varied
concerns.  But commercial fishermen did not oppose this sale.

| would like to conclude, Mr. Chairman, by noting that the court In the
Lease Sale 78 case was not arbitrary and did not engage In far
flung  speculation. The court noted DNR'S own Fmde where the
fisheries were identified and 1t was stated that exploration and
development of the sale area could adversely affect human uses of the
area, and its resources if access to hunting, fishing, or trapping were
restricted by Industry's_operations occurring at the same time and place
as harvest activities. Those were DNR's own findings. Judge Cranston
concluded that DNR's failure to address and resolve specific “conflicts as
to proposed use |mRer||Ied the consistency findings. That is exactly what
we told DNR throughout the public hearlngis. we expressed our conviction
that conflicts would definitely arise if platforms were placed in certain
tracts. We need to resolve these issues at the lease stage &M, In the
state’s best Interest.

Thank you Mr. Chairman.
Sincerely,

Theo Matthews
Administrative  Assistant
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Anchorage A(faska 99510
Dear Mr. Baton:

Thrs |s in reﬁard to é%re forts to_reiolvq differences with ou over Senate Bill 308 and Hon}se Bill 474, the

%\( %rons onsored by the Administration thatwounl Dn 0 the re rement b which e Stato must
m est | terest et rmrnatrons undca-Ttio 38 of Alaska atutes c asta ne consist enc¥

determinations under Trtle 46, Rg,nresentatrves four or anrz?tronsh Ve evoted several hours omeetrnP
with you and drattrng s gested ternatives to tho existing bills n order to protect the Interests of coasta
communrtres and residents. Regrettably, we appear to have reached an impasse, It Is our hope that by clearly
articulating our concers in thrs letter, you wil reconsrder your posrtron on critical points of disagreement
and be amenable to evaluating Some of the changes wo haio suggested

DELETION OF REFERENCE TO SEC. 46.40,094 CONSISTENCY DETERMINATIONS

We have aikod that you agree to delotion of sectrons of tho exrstrn bills that chango the manaor in which
coastal zqne consistency dete Anatrons are conducted. We havo Indicated that th?]current a g Fge would
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Pvernme S an adve(se 0ca ov rnmen d developers to ungertake long-range
anning for the completidn o prorectsan mitigation 0 |mpam
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LIMITING CHANGES IN TITLE 38 TO OIL AND GAS LEASE SALES

As we indicated in our meetings with you, we are uncomfortable with the chan S% proposed. in the current
Ie§|s ation that would allow tho' phasirig of best interest determrnatrons at the ale iscretion under Title

38, We fool that such changes would have far- reachrng oonsequences beyond Alaska’s coastal areas, increase
the state’s financial liability in many instances and alter the manner in which divisions within the

Departments of Fish and Game and Environmental Conservation as well as tho Department of Natural
Resources review initiatives which involve tho disposal of interests in state resources.

Howeyer, vverndrcatedwewould bevvrllrn? to consi er some han es |nthe est in erest determination
rovisions of Title 38 If th were limited 1o state or easrygL % emonstrated tor Prove

0 current easrr]g g Eornted out atyou ee etermifing what will enasaresuto
state oll an as %S ale |nvove rregr(a1 reeo nﬁerrtarg ermrnatrf of State trmb%r sales
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EXPANSION OP THE WORKING GROUP

We alto ask thatyou reconsider r¥our ogpositi N 1o ex din%the current informal workincI;_ roup to includo
representatives of the Departme |

( it of Law and the Department of Governmental Coordination, As Wes
painted out during the fast meeting of the workin ?ro_up, tho institutional experience representatives of these
agencies could bring to ihc table would bo invaludble in reviewing the complex issues affected bY the ﬁepdmg
legislation. In addition, as we have indicated), local agencies and pnblic interest 9rou s oufsice of Alaska's
coastal districts that would be affected by changes in"Title 38 should be brought'to the table.

At this tlwe we. must reaffirm our ? osition to the CUW%,I gislation. Ploase ugderstand We Sif rP
ap ort {sse i sInthewPresent m. The manner Inwnich'the State makes ec%(fns. arl
0sal o7 state resqurces In.coas ageeﬁ.scan ave profound effects on‘ e lives and [Iveliioods
cUllena who Jive.in these re e Belleve 1t |

?I?HS. S essentlal. that t 0(5360 £ most ariecte
decisions maintain meaningiul opportunities to participate In those decisions.

We look forward to hearing from you.

ly cannot
){h%

f
y t%e Statehs

Sincerely,

Gorty McCunei President
Unitéd F?shermen of Alaska

Theo Matthews, Adminstrative Assistant
United Cook Inlet Drift Fishermen's Association

Loren Flagg, Executive Director . .
Kenal Per%%sgé E|s ermenes &somanon

Dome Hawxhurst, Executive Director
Cordova District Fishermen Unite

Paul Seaton, Chairman _
. Alaska Marino Conservation Council

cc All Coastal Districts
Harry Noah, Commissioner, Ak Department of Natural Resources
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March 1, 1994

The Honorable Bill Williams

Chair  n, House R “sources Committee
Alaf  ;ate Legislature

State Capitol, Room 128

Juneau, Alaska 99801-1182

Dear Representative Williams:

HB 474 was passed out of the House Special Committee on Oil and Gas last evening, and
hopefully will receive a hearing in the House Resources Committee soon. A recurrent
theme in public testimony on HB 474 is that the department is exposing the state to large
fiscal risks should it be necessary to repurchase oil and gas leases if they are subsequently
determined to be too environmentally sensitive for development. In her testimony earlier
this week before both the Senate Finance Committee and the House Oil and Gas
Committee, Ms. Ricki Ott even went so far as to suggest that conflicts will undoubtedly
occur, resulting in the need for lease buybacks. Her comments, as well as those of others
testifying on HB 474, suggest that there will be extraordinary financial exposure for the state
should HB 474 be passed.

Those concerns seem to arise from a belief that "history will repeat itself," and that the state
will be faced with the need to repurchase tracts, as resulted after the legislature decided,
as a matter of policy, not to allow leasing in Kachemak Bay. For two reasons, | do not
believe that passage of HB 474 will produce such dire consequences.

First, as a result of the Kachemak Bay decision, as well as general concerns about oil and
gas leasing, the statutes governing oil and gas leasing underwent comprehensive revision in
1978. A major provision of those revisions was the adoption of a five-year schedule with its
predictable timelines. The requirement that sales which the department proposes to conduct
must be on the five-year schedule for a minimum of two calendar years was adopted at that
time. The implicit purpose of this requirement was that the legislature have sufficient notice
of potentially controversial sales so that it could act to set broad policv in those instances
where it was the will of the legislature not to lease. HB 474 in no way diminishes the
legislature’s ability to review areas under consideration for leasing and to remove those
which it chooses.

Secondly, the fiscal exposure about which Ms. Ott and others speculate already exists.
However, the presumption that massive lease buybacks conflicts will occur as a result of that
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exposure conflicts with the record. Rather than speculating on the effects of having a
situation where leasing might occur with the need to later disallow development, one should

look to that record.

Since 1979, the Department of Natural Resources has included as a term in its leases a
provision which makes clear that the lessee purchases the lease with the risk that it may
ultimately not be allowed to develop the lease. That provision, Paragraph 20, entitled
Default and Termination; Cancellation, provides in pertinent part;

..(b) The state may cancel this lease at any time if the state determines, after
the lessee has been given notice and a reasonable opportunity to be heard, that:

(1)  continued operations pursuant to this lease probably will cause
serious harm or damage to biological resources, to property, to mineral resources, or
to the environment (including the human environment);

(2)  the threat of harm or damage will not disappear or decrease to
an acceptable extent within a reasonable period of time; and

(3)  the advantages of cancellation outweigh the advantages of
continuing this lease in effect. Any cancellation under this subparagraph will not
occur unless and until operations under this lease have been under suspension or
temporary prohibition by the state, with due extension of the terms of this lease,
continuously for a period of five years or for a lesser period upon request of the
lessee.

(c)  Any cancellation under subparagraph (b) will entitle the lessee to
receive compensation as the lessee demonstrates to the state is equal to the lesser

of:

(1)  the value of the cancelled rights as of the date of cancellation,
with due consideration being given to both revenues from this lease and anticipated
costs, including costs of compliance with all applicable regulations and stipulations,
liability for clean-up costs or damages, or both, in the case of an oil spill, and all
other costs reasonably anticipated under this lease; or

(2)  the excess, ifany, over the lessee’s revenues from this lease (plus
interest on the excess from the date of receipt to date of reimbursement) of all
consideration paid for this lease and all direct expenditures made by the lessee after
the effective date of this lease and in connection with exploration or development,
or both, under this lease, plus interest on that consideration and those expenditures
from the date of payment to the date of reimbursement.
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Since that provision was incorporated in the state's leases, 40 competitive oil and gas lease
sales have been held, with more than 1758 leases having been issued. In total, leases
comprising more than four million acres currently are conditioned by this provision.

To date, there have been no conflicts which required the state to exercise this option. To
the contrary, there have been instances in which major accommodations were required of
lessees to assure that their proposed development plans were made compatible with
competing surface resources. | have cited for the record during prior testimony on HB 474
the state’s experience in permitting the Niakuk and Lisburne developments on the North
Slope. In both cases the lessees’ proposed developments were considerably reconfigured
and conditioned to assure minimal environmental impact and compatible development.
Thus, perception that the state is somehow forced into incompatible development after
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the "conflicts” which were alleged by the
plaintiffs to be inevitable should Sale 78 proceed without deletion of the fishing corridor
acreage. Those supposed ‘convicts" simply do not comport with the record. As noted in
my February 28, 1994 letter to the committee, the corridor area has been the site of leasing
in the past, as well as the drilling of four exploratory wells. There are active leases in the
area today. These facts, again, are being disregarded.

The record compiled from more than 40 lease sales since 1978 reflects that adequate
mitigation measures and terms have heen adopted at the lease sale stage to assure that the
department can condition subsequent projects with demonstrated success to assure that they
are in the state’s best interest and consistent with the ACMP. However, the courts’
decisions demonstrate that they are unwilling to allow the department to proceed beyond
leasing to the second stage, that of reviewing specific project proposals, identifying conflicts
that must be resolved, and working with the responsible state agencies, the public and
lessees to provide creative solutions to address those conflicts.

It is for that reason that passage of HB 474 is crucial. Without the legislature’s clear
guidance, the courts will continue to set oil and gas leasing policy.

Sincerely,

?

James E. Eason
Director



WALTER J. HICKEL, GOVERNOR

DEPT. OF NATURAL RESOURCES ANCORAGE ALASKA 08510-T034
PHONE. (907) 762-2553
DIVISION OF OIL AND GAS (907)762-2547

March 1 1994

The Honorable Bill Williams
Chairman, House Resources Committee
Alaska State Legislature

State Capitol, Room 128

Juneau, Alaska 99801-1182

Dear Representative Williams:

HB 474 (0&G) was passed out of the House Special Committee on Oil and Gas on
February 28, 1994. On behalf of the administration, | request that the House Resources
Committee schedule a hearing on the legislation at the earliest possible date. In addition
to the extensive record which will be conveyed to the committee, | want to take this
opportunity to address a major concern expressed in prior hearings in both the House and
the Senate. That concern has to do with the granting of limited discretion to the executive
agencies to determine the scope of the analysis which will be conducted before a resource
disposal.

In order for the state to conduct an oil and gas leasing program, discretion to make
legislatively required findings must be vested in some decision maker. Someone must reach
a final decision as to whether a proposed disposal is in the best interest of the state and is
also consistent with the terms of the Alaska Coastal Management program. | believe that
the Legislature intends that the executive agencies have the responsibility for those
decisions, not the courts. The legislation introduced last month clarifies that intent.

HB 474 (0&G) does not grant any authority not already vested with the administrative
agencies. And, in fact, any complaints about the agencies being granted unfettered
discretion under the provisions of this legislation are groundless because, ultimately, all
agency' actions are subject to review by the courts. If an agency decision is challenged,
courts will review the exercise of the administrative agency’s discetion to ensure that the
decision is not arbitrary or capacious, and that it is supported by the administrative record.

Sincerely,

P . f L

James E. Eason
Director



Alaska £2tatr legislature

Inli'rim: Session:
P.0. Box 1287 Slate Capitol
SoUlotna, AK 9%09 Juneau, AK 09801
(1)07) 202-8*1LM (907) 465-269.5

Representative Gary L. Davis

March 07, 1994

Commiss.1oner Harry Noah
Department of Natural Resources
Marl Stop 1000

Junueau, AK 99801

Dear Commissioner Noah:

As you know, House Bill No. 474, ".._.modifying administrative
procedures & decisions by state agencies that relate to uses &
dispositions of state land, property & resources...." has passed
out of the House Special Committee on Oil « Gas after two hearings.
As a member of that committee with many concerned constituents |1
Teel there are a few changes that should be considered to alleviate
many of the concerns expressed.

There are a few changes which could be made that 1 feel would
reduce an implied "“trust me, I am from the government and 1 am here
to help” sentiment. These changes are: (copy 8-LS 1692\K)

1- Page 2 Line 9- change first word in line, "may'" to ''shall."
This maintains continuity with the paragraph. In actuality there
will be a review and finding so the more directive word should be
acceptable.

2- Page 2 line 27- change the word 'solely.” 1 am not sure what
would fit, but even I1If 1t was deleted 1 think a lot of concerns
would be reduced. Any recommendations by your office would be
appreciated.

3- Page 4 line 15- the last word "‘or'" should be changed to "and.™
I discussed this with Jim Eason at the last meeting and he wasn"t
in favor of the change, but it is my feeling that the stronger word
should be used when describing an activity that will be done.

Representing House District S mboldotna to Seward



These are my immediate concerns. | want to assure you | do support
the iIntent of this legislation. As a long time Kenai Peninsula
resident | have an understanding of the compatibility of oil/fish
in Cook Inlet, but 1 also understand the concerns expressed when
legislation such as HB 474 is introduced under 1its particular
circumstance. There i1s a problem which needs to be addressed, but
all involved parties should and can be a part of the solution!

Thank you for considering my proposals. I an looking forward to
your response.

resentative
GD: jb

CcC: Senator Loren Leman
Representative Bill Willians
Theo Matthews



UNITED FISHERMEN OF ALASKA

X0 %\l
211 Fourth Street, Suite 112-
2/16/94 Juneau, Alaska 99801
907/586-2820
HB 474 & SB 300 Fax: 907/403-2545

UFA opposes this legislation. We are not anti-development. However, this legislation
attempts to ignore consideration of problems at the initial stage of projects.

The Alaska Coastal Management Program isn't broken: DNR is.

In April 1993, the Alaska Supreme Court ruled that DNR failed to adequately consider
salient issues in making its best-interest finding to allow Lease Sale 50 (Camden Bay) to
proceed. Sale 50 was remanded because DNR did not do its homework.

In December 1993, the Alaska Supreme Court ruled that DNR again failed to adequately
consider identical issues in making its best-interest finding to allow Lease Sale 55
(Demarcation Point, ANWR) to proceed. Sale 55 was remanded because DNR did not
do its homework. In fact, the Supreme Court was so astonished by DNR's sloppiness in
preparing its Findings, that the court specifically pointed out in its ruling that DNR
appears to have copied-without alteration—the previously rejected Sale 50 Finding in
Camden Bay and tried to apply this same flawed Finding to Sale 55.

In January 1994, the State Superior Court ruled preliminarily that DNR failed to
adequately consider salient issues in making its best-interest finding to allow Lease Sale
78 (Cook Inlet) to proceed. Although DNR has appealed, it is obvious, this time even at
the state court level, that DNR has, once again, not done its homework.

Legislative "fixes" won't substitute for professionalism at DNR.

DNR has already asked the Legislature to change the law when the Alaska Supreme
Court found that DNR made the initial consistency determination in Sale 50, rather than
the Office of Management and Budget as required by law. The Legislature amended the
law (AS 44.19.145(11)) to permit DNR to make consisiency determinations-retroactive to
Sale 50. Once again, DNR is requesting legislative "fixes" fnr departmental
incompetency. The law is not the problem.

This legislation increases federal authority on federal lands
and decreases local authority on state lands.

This legislation tries to give DNR resource agency directors authority to limit the scope
and number of issues that are raised during administrative review. However, because
federal and state findings need to be consistent under the Coastal Zone Management

MEMBER OnGAMIZATIONS

Alaska Crab Coalition_ « Alaska longline Fisherman's Association ¢ Alaska 7rollers Associalion « Aten K Seiners Association
Berln? Soa Fishormen's Associalion * Bristol Bay Diiflnellers Association mConcerned Area "M” Fishermen
Cook Inlef Aquaculture Association « Cordova District Fishermen United « Kenai Peninsula Fishermen's Association,
North Pacific Fisheries Association .+ Northern Southeast Regional Aquaculture Association « Peninsula Marketing Association
Petersburg Vessel Owners Association + Prince William Sound Aquaculture Corporation mSpaltrod Producers Cooperative
Southeast Alaska Seiners Association « Southern Southeast Regional Aquaculture Associalion
United Cook Inlet Drill Association « Western Alaska Cooperalive Marketing Ar.sooatnn



Act, when this legislation delegates broad authority to state directors, it also delegates
this same broad authority to federal directors. For example, if this legislation were
enacted, the state would have .ar less opportunity to comment on federal findings on
federal lands, such as outer continental shelf oil lease sales or Tongass timber harvests.

Similarly, by empowering DNR resource agency directors to narrow the focus of
administrative reviews, this legislation also takes power away from local governments
and the concerned public. This is undemocratic. The idea of concentrating control in the
hands of state bureaucrats is as repulsive to local governments and people as the idea of
concentrating control in the hands of federal bureaucrats is to state governments. Yet
this legislation does both.

~This legislation affects future timber, mining and oil projects.
|

This legislation gives all resource agency directors-timber, mining, oil- power to limit the
range of issues presented during administrative reviews. This concentrates power in the
hands of state bureaucrats who have demonstrated their inability to make "reasoned
determinations” in areas other than oil and gas lease sales. For example, the area
forester determined that the visual impact from the 215,000 acre harvest in the Susitna
Valley would be a "pleasing” mosaic of colors for viewers.

This legislatic will increase the risk of environmentally unsound projects.

This legislation allows DNR to conduct multi-phase administrative reviews and permitting
without requiring all the relevant information at the initial phase of the proposed project.
This is counter to the best interests of the state, because DNR will find it difficult to slow or
stop momentum once projects are initiated and developers have property interest. The
lease sale buy-back situation in Bristol Bay is a perfect example. To be fair to the state,
developers and the public, it is imperative that all social and environmental risks are
brought to the table at the initial stage of the project.

The Alaska Supreme Court noted that "a finding... that development is economically
feasible is not the same as a finding that the sale is in the State's best interests. DNR
must consider the "social, cultural and environmental impacts on the state from oil
production.” However, the Supreme Court warned that "the more segmented an
assessment of environmental hazards, the greater the risk that prior permits will compel
DNR to approve iater, environmentally unsound permits.” Surely this is not in the state's
best interests.

This bill legislates DNR's incompetence and irresponsibility.

The Alaska Supreme Court found that "DNR is required [by law] to take a 'hard look' at
the salient problems involved with a lease sale, and [it] must engage in reasoned
decision making." Further, the Supreme Court ruled that DNR must "consider the
probable cumulative impact of all anticipated activities which will be a part of [the project].
Instead DNR is appealing to the legislature to remove these requirements.

The problem lies with DNR's ability to meet the requirements of the Coastal Management
Program, not with the program itself. The public, industry and the state deserve to
discuss and resolve issues up front to ensure projects proceed responsibly and with
minimal impact on other resource users and the environment.
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Alaska SportfishingAssociatio
‘ 3605 Arctic Blvd. Suite 300 « Anchorage, AlasScs 39503

Rep. David'" Finkslstein )
Ala3ka House of Representatives
State Capitol

= “ Juneau, A

" Re;- H&4~/SB30& - = \

Dear Representative Finkelstein,

Thank you for asking for the position of the Alaska
gBSOS 1shing Association on HB474 and its companion bill,
AVA .

The Association is opposed for the following reasons:

The bills amend AS 38.05.035 (e). The present law requires
the Director of the Division of Lands to make findings as to
the state"s "best interest’ whenever the state considers land
disposal, timber_sales or oil and gas leases. These findings
must meet criteria_that protect fish and wildlife habitat,
such as sport fishing.

Section 1 of the bills would amend the statute to make the
best iInterest determinations subject not to_specific
criteria— - but to simply whatever facts and issues the
Director of the Division of Lands believes are "material™.
This defeats public planning, and the requirements that
agencies responu to public concerns. It changes agencies
into_some "'divine hand" that knows best, rather than
requiring that they respond to the public.

Section 1 of the bills would also defeat considerations of
ecunulative impacts iIn multi-phased disposal of lands, leases
or timber sales. For twenty years, resource agencies
(be?_lnnlr_lg with the President’s Council cn Environmental
uality in the early 19707s) have consistently recognized the
importance_of addressing the cumulative impacts in resource
matters.. This shodsq¥ draftsmanship of the"bills should not
be allowed to persist.

Finally, this issue of cunulative impacts also arises in
section 3 of the bills by limiting coastal zone conS|stenic:¥
determinations to incremental phases of a pl_’g‘j'ect rather than
te? overall project. That’s bad news for Tish.
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This legislation arises because of In three recent court
cases , the Department of Natural Resources has lost iIn
challenges to 1ts best iInterest determinations, while the
latest 1nvolved oil lease sale No 78 on the east side of Cook
inlet, -which is right iIn the_heart of the relatively new and
expanding Deep Creek recreational fishery and in the heart of
the Ion? established set net and drift gill net fisheries,
DNR could have easily made a sustainable decision i1f, as the
public requested, it had simply required directional drilling
from ashore iIn order to protect the fisheries and the
.aesthetic value-of the area, .

While the Alaska Sportfishing Association has long objected
to management of the ftdrart stock commercial fisheries that
intercept many fish other than Xerai Sockeye, and while ASA
did not_join 1n the litigation to stop that sale, we believe
that maintaining the existing b/- regardl_rll_% best iInterest
determinations transcends such matters. at 1ssue
transcends any particular sale, transcends oil and gas
matters because other dispositions such as timber sales and
land sales are involved, and transcends the allocation and
intercept issues. The best iInterests statutes are at the
klmeart of all state land management, not just oil and gas
eases.

The Legislature would be unwise to amend the statutes to _
legalize what idie courts have determined to be illegal, 1In
our opinion, djir has been correctly told three times that it
performs poorly on these matters. , Three strikes and you“re
out o%%ht to be the law on DNR. To have DNR now come to ask
that the statutes it violated bo amended to excuse 1ts
conduct amouits; to nothing more that any law violator coming
to the Legislature to ask that the_ law violated be expunged.
IT this were a criminal statute, with atﬁeté%jhl@f makl?:ﬂ
.such a reguest, . .we would all recognize the absurdity of the
request. Because this is a civil stature with DNR as the _
violator and the oil iIndustry as a protagonist, we too easily
think the issues are different. They are not. What DNR
needs i1s a lesson In respecting the law, the public and the
enactiments of the Legislature.
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Please convey our sentiments to others iIn
Senate, and please keep nn informed it the
progresses, It should not.
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KENAI RIUER SPORTFISH p.Ol

Pat Carter
President
FACSIMILE TRANSMITTAL
Bob Penney
_ Chairman
TO: Rep. Joe Srtton
Attention: fee Date: 4/18/94
RE: SB 308
From: BEN ELLIS
We are sending a total of page(s) including this trans-

mittal. Please contact us at (907) 262-8588 1fyou encounter
any problems receiving this transmission. Our fax number s
(907) 262-8582.

JOE -HERE ISA COPY OF THE SHORT LETTER IHAVE
FAXED TO RAMONA AND GAIL. WHEN THIS BILL GOES TO COM-
MITTEE WE WILL SEND A MORE DETAILED OPPOSTION LETTER
AND OFFER PUBLIC TESTIMONY IFDESIRED. THNAKS FOR YOUR
INTEREST IN PROTECTING THE HABITAT.

/CNJ
The Sportfishing Voice of(he Kenai River
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KENA1I RIUER SPORTFISH P.02
Pat Carter
_ President
April 18, 1994
Bob Penney
Honorable Joe Sitton Chairman

House of Representatives
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear RepresentativeXitttdn:
The hoard of directors of Kenai River Sportfishing, Lnc. is concerned

about SB308. We would request the hill be sent to the oil and gas,
resources and the finance committees for close evaluation. o

Ben Ellis
Executive Director
Kenai River Sportfish-ing, Inc.

The Spartfishing Voice of the Kenai River

TOTAL P.02



WALTER J. HICKEL, GOVERNOR

DEPT. OF NATURAL RESOURCES m'CEIa-IOOXR}\OgE%\LASKA99510-7034
PHONE: (907) 762-2553
DIVISION OF OIL AND GAS (907)762-2547

February 23, 1994

The Honorable Bill Williams
Alaska State Legislature
Room 128

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Williams:

There is legislation in the Senate, SB 308, and in the House, HB 474, which responds to a
number of Superior Court and Alaska Supreme Court decisions affecting the state’s ability
to continue its competitive oil and gas leasing program. Passage of this legislation this
session is vital to assuring the viability of that program and the continuation of the many
benefits which it provides to all Alaskans.

| have enclosed a number of documents related to this legislation in anticipation that you
may have questions concerning either the need for this legislation or what the legislation is
intended to accomplish. Among the enclosures is the Alaska Supreme Court’s February 22,
1994 denial of the state’s petition for its review of the Superior Court’s injunction of Sale
78. This Final action by the Alaska Supreme Court underscores the need for addressing and
passing this legislation this session.

Meanwhile, | would appicciate the opportunity, at your convenience, to discuss the
legislation with you. If you have any questions concerning the enclosures, please feel free
to call.

Sjncerely,

Director

Enclosures:
Letter from Shelby Stastny
4 speaking documents.
Copy of amended legislation.
Order from the Supreme Court.

cc.  Kyle Parker
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CS FOR SENATE BILL NO. 308(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION
BY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATE RESOURCES COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act modifying administrative procedures and decisions by state agencies that
relate to uses and dispositions of state land, property, and resources, and to the
interests  within them, and that relate to uses and activities involving land,
property, and resources, and to the interests within them, that are subject ;0 the
coastal management program when the use or activity is to be authorized or
developed in phases; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.035(c) is amended to read:
(e) Upon a written finding that the interests of the state will be best served,
the director may, with die consent of the commissioner, approve contracts for the sale,
lease, or other disposal of available land, resources, property* or interests in them, and,
in addition to the conditions and limitations imposed by law, may impose additional
conditions or limitations in the contracts as the director determines, with the consent

, 1 CSSB 308(RES)
Texc Underlined [DELETED TEXT BRACKETED]
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SENT BY:

1 of the commissioner, will best serve the interests of the state. A written finding of
2 the director is subject to the following:

3 (1) with the consent of the commissioner and subject to the
4 director’s discretion, for a specific proposed disposal of available land, resources,
5 or property, or of an interest in them, the director, in the written finding.

6 (A) shall establish the scope of the administrative review on
1 which the director’s determination is based, and the scope of the written
8 finding supporting that determination; the scope of the review and finding
9 mav address only reasonably foreseeable, sigr:ficant. direct effects of the
10 uses proposed to he authorized bv the disposal;
1 (Bf mav limit the scope of an administrative review and
12 finding for a proposed disposal
13 (i) to the applicable statutes and regulations and the
14 facts pertaining to the land, resources, or property, or interest in
15 them, that the director finds are material to the determination and
16 that are known to tit; director or knowledge of which is made
17 available to the director during the administrative review; and
18 fi) to issues that, based on the statutes and
19 regulations and facts as described in (i) of this subparagraph and
20 on the nature of the uses sought to he authorized, the director finds
21 are material to the determination of whether the proposed disposal
2 will best serve the interests of the state: and
23 (C) mav. if the project for which the proposed disposal is
24 sought is a multiphased development, limit the scope of an administrative
25 review and finding for the proposed disposal to the applicable statutes and
26 requlations, facts, and issues identified in (B)(i) and (ii) of this paragraph
21 that pertain solely to a discrete phase of the project when the only uses to
28 be authorized by the proposed disposal are part of that discrete phase, the
29 department’s approval is required before the next phase of the project
30 mav proceed, and the department conditions its approval to ensure that
3 any additional uses or activities proposed for that or any later uhase of the

CSSB 308(RES) 2
New Texc Underlined (DELETED TEXT BRACKETED)
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project will serve the best interests of the state:

12) a [A] written finding for an oil and gas lease sale under
AS 38.05.180 is subject to (g) of this section”

(3) a[, A contract for the sale, lease, or other disposal of available
land or an interest in land is not legally binding on the state until the commissioner
approves the contract but if the appraised value is not greater than $50,000 in the case
of the sale of land or an interest in land, or $5,000 in the case of the annual rental of iI
land or interest in land, the director may execute the contract without the approval of ¢
the commissioner”

(4) before (. BEFORE] a public hearing, if held, or in any case no less .
than 21 days before the sale, lease, or other disposal of available land, property,
resources, or interests in them, the director shall make available to the public a written
finding rhat, in accordance with (1) of this subsection, sets out the material facts and
applicable law upon which the determination that the sale, lease, or other disposal will
best serve the interests of the state was based; however, a [. A] written finding is not
required before the approval of

(A) T(I)] a contract for a negotiated sale authorized under
AS 38.05.115;
(B) [(2)] a lease of land for a shore Fishery site under
AS 38.05.082;
(C) ((3)] a permit or other authorization revocable hy the
commissioner
(D) [(4)] a mineral claim located under AS 38.05.195;
(E) [(5)] a mineral lease issued under AS 38.05.205;
(F) [f6)J a production license issued under AS 38.05.207;
(G) [(7)] an exempt oil and gas sale under AS 38.05.180(d) of
acreage offered in a sale th it was held within the previous five years if the sale
was subject to a written best interest finding, unless the commissioner
determines that new information has become available that justifies a revision
of the best interest finding; or
(H) f(8)] a lease saie under AS 38.05.180(w) of acreage offered

3 CSSB 308(RES)
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