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AS 16.10.400 - 16.10.470;

(8) if  surplus viable salmon eggs are sold by a perm it ho lder to ano ther 

perm it holder, a copy o f  the sales transaction be provided to  the department;

(9) [R EPEA L E D

(10)] a hatchery be located in an area w here a reasonable  segregation 

from  natural stocks occurs, but, when feasible, in an area w here returning hatchery fish 

will pass through traditional salm on Fisheries.

* Sec. 3. AS 16.10.440(b) is am ended to read:

(b) T h e  Board o f  Fisheries may, after the issuance o f  a  perm it by the 

com m issioner,  am end  by regulation adopted in accordance with AS 44.62 

(Adm inistra tive  Procedure Act), the terms o f  the perm it re la ting to the source and 

num ber o f  sa lm on eggs from wild stock to be incubated, the harvest o f  fish by 

hatchery operators, and  the specific locations designated by the departm ent for harvest. 

T h e  Board o f  Fisheries may not adopt any regulations o r  take any  action regarding the 

issuance or  denial o f  any perm its required in AS 16.10.400 - 16.10.470.

* Sec. 4. AS 16.10.450(a) is am ended to read:

(a) Except as otherwise provided in a contract fo r  the operation o f  a hatchery 

under AS 16.10.480, a hatchery operator who sells sa lm on returning from  the natural 

waters o f  the state, [OR] sells viable salmon eggs to ano ther hatchery operating under 

AS 16.10.400 - 16.10.470, or sells salmon eggs as authorized bv a permit issued 
under AS 16.05.831(b), after utilizing the funds for reasonable  operating costs, 

inc luding deb t retirement, expanding its facilities, salm on rehabilitation projects, 

fisheries research, o r  costs o f  operating the qualified regional association for the area 

in which the hatchery is located, shall expend the rem aining  funds on other fisheries 

activities o f  the qualified regional association.

* Sec. 5. AS 16.10.470(a) is amended to read:

(a) A  person who holds a perm it for the operation o f  a  salm on hatchery under 

AS 16.10.400 - 16.10.470 shall submit an annual report no la ter than D ec em ber  15 to 

the departm ent and to the qualified regional association for the area  in w hich the 

hatchery  is located, to include [B U T N O T  BE L IM IT E D  TO ] inform ation pertaining 

to species; brood stock source; number, age, weight, and  length  o f  spawners; num ber
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o f  eggs taken for incubation and fry fingerling produced; and the num ber, age, 

weight, and  length o f  adult returns attributable to hatchery  releases, on  a  fo rm  to be 

p rov ided  by the department.

* Sec. 6. AS 16.40.210(b) is am ended to read:

(b) This section does not restrict

(1) the fishery rehabilitation, enhancem ent, o r  developm ent activities 

o f  the department;

(2) the ability o f  a nonprofit corporation that holds a  salmon hatchery 

perm it under AS 16.10.400 to sell

(A) salmon returning from  the natural w ater  o f  the state, as 

authorized under AS 16.10.450,1

(B) [, OR] surplus v iab le  salm on eggs, as authorized under 

AS 16.10.420 and 16.10.450; or
(C) salmon eggs, as authorized bv a permit issued under 

AS 16.05.831(b);
(3) rearing and s J e  o f  ornamental finfish for aquarium s or ornam ental 

po nds  provided  that the fish are not reared in o r  re leased into water o f  the state.

* Sec. 7. This A c t  takes effect im m edia tely  under AS 01.10.070(c).
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WALTER J. HICKEL, GOVERNOR

OFFICE OF THE COMMISSIONER
P.O. B O X 2 5526
JUNEAU, A LA SK A  n9B02-5526
PHONE: (907) 465-4 100

March 1, 1994

The Honorable Bill Williams 
Alaska State Legislature 
Capitol Building, Room 128 
Juneau, AK 99801-1182

Dear Representative Williams:

House Bill 448 recently moved out of the House Special Fisheries 
Committee. Its next committee of referral is the House Resources 
Committee. I am requesting a hearing of this bill by your 
committee at your earliest opportunity.

A number of minor technical amendments suggested by the aquaculture 
associations were adopted by the Fisheries Committee. These 
amendments were supported by the department. In one instance, the 
full wording proposed was not included. This is on page 3, line
12. The words from wild stocks were intended to orecede to be 
incubated. I request that the Resources Committee add from wild 
stocks to the language adopted by the Fisheries Committee. The 
desired language on page 3, line 12 will then read from wild stocks 
to be incubated.

I hope this legislation receives a favorable hearing from the 
Resources Committee. The department will have staff at the hearing 
to testify in support of the bill and to answer questions.

Sin-ceTely'

losier 
Commissioner

cc: Raga Elim, John McMullen

11-K2LH
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GOVERNOR HIGKEL’S 

INCREASE VALUE OF HATCHERY HARVESTS 
LEGISLATION

(SB 2 8 1  & HB 4 4 8 )

G o vern o r H ic lce l h a s  proposed leg is la tio n  th a t  w ill  d erive  as m uch  va lu e  as 
possib le  from  re tu rn in g  h a tch e ry  sa lm on by  a llo w in g  the h a rv e s t  and sa le  o f roe 
(eggs) from  sa lm on th a t  a re  o therw ise  u n su itab le  for h um an  consum ption .

S a lm o n  n a tu ra lly  d eterio rate  in  q u a lity  a fte r th ey  re tu rn  to the v ic in ity  of 
th e ir  n a ta l stre am . In  the  case o f h a tch e ry  sa lm on , th is  is  the s ite  from  w h ich  
th e y  w ere re leased . T h is  d ete rio ra tio n  is  ch aracte rized  by d isco loration  o f the 
s k in , so ften ing  of the fle sh  and loss o f m eat color.

H a tch e rie s  and  h a tch e ry  rem ote re lease  s ite s  are  located w here  the m a jo rity  
o f the sa lm on  produced contribu tes to common p roperty  fish e rie s . H a rv e s t  in  the 
common p ro p erty  f ish e r ie s  u s u a lly  accounts for 50 to 90 percent o f the h a rv e s t  o f 
h a tch e ry  production . T h e  rem a in d e r o f the h a rv e s t  is  take n  in  a te rm in a l 
h a tch e ry  location or a  te rm in a l h a tch e ry  rem ote re lease  site . T h is  is  done to 
p re ve n t o ve rh a rve st o f w ild  stocks w h ile  p rovid ing  for a h ig h e r h a rv e s t  ra te  on 
h a tch e ry  stocks.

A  portion of those f ish  ava ila b le  in  the te rm in a l s ites have  d eterio rated  *o 
the po int th a t  the fle sh  is  u n su itab le  for h um an  consum ption. H o w ever, the 
sa lm on roe s t i l l  have  considerab le  v a lu e . T h is  leg is la tio n  w ould  leg a lize  the 
h a rv e s t  and sa le  o f roe, and  the d iscard  o f carcasses , from  h a tch e ry  sa lm on  w h ich  
h ad  re tu rn ed  to a  te rm in a l location and  w ere determ ined by the com m issioner of 
the D e p artm e n t o f F is h  and  G am e to be u n su itab le  for h u m an  consum ption .

A ll  h a rve s t  o f sa lm on roe provided for u n d er th is  leg is la tio n  w ould  be 
conducted un d er a p e rm it system  estab lished  by reg u lation . T h is  would ensure  
th a t  on ly h a tch e ry  sa lm on  from  te rm in a l s ites w ere harvested  for th e ir  roe.

H a tch e ry  operators, com m ercia l f ish e rs , and  salm on processors w ould 
benefit from  th is  le g is la t io n . I t  w ill provide a  m ore e ffic ien t and com plete 
u t iliz a t io n  o f A la s k a ’s h a tch e ry  re tu rn s  by  a llo w ing  the h a rve s t o f roe from  sa lm on 
w h ich  o therw ise  y ie ld  no v a lu e .

I t  is  p a r t ic u la r ly  im p o rtan t a t  p resen t to e x tra c t every  d o lla r  o f va lu e  
possib le  from  A la s k a ’s sa lm o n  re tu rn s  g iven the extrem e ly  d iff ic u lt  f in a n c ia l tim es 
fac ing  A la s k a ’s salm on in d u s try .
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S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J UNEAU

February 4, 1994

The Honorable Ftamona Barnes 
Speaker of the House 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182
Dear Speaker Barnes:
Under authority of art. Ill, sec. 18, of the Alaska Constitution, I am transmitting a bill 
relating to the waste and use of salmon and pads of salmon, and to permits for and 
operation of salmon hatcheries.
The bill would repeal and reenact AS 16.05.831 (waste of salmon) to authorize the 
commissioner of fish and game to issue permits to allow the removal and sale of eggs 
from hatchery-produced salmon and the discard of the salmon carcasses The 
permits would allow this practice only for salmon that return to hatchery terminal and 
special harvest areas or remote sites from which hatchery smolt are released, and that 
are determined by the commissioner of fish and game to be unfit tor human 
consumption. This is a practice that is prohibited by existing AS 16.05.831. It is 
anticipated that persons who would be authorized under such a permit are commercial 
fishermen who are padicipating in a designated terminal fishery and, perhaps, 
hatchery operators or fish processors.
The language that appears in the bill as AS 16.05.831(b)(2), regarding permits 
authorizing "other uses of salmon," is currently contained in AS 16.05.831(b).
The bill also cures several problems in existing AS 16.05.831. Presently, that statute 
applies only to salmon that are "intended" for cedain uses. Because that statute does 
not indicate whose intent is to be measured, this ambiguity can cause enforcement 
problems. Also, the specified uses are not meaningful because they cover every 
conceivable use of salmon. The bill's repeal and reenactment of AS 16.05.831 
deletes this problematic language from the law.



The Honorable Ramona Barnes 
February 4, 1994 
Page 2

Because of present market conditions, it is important for the fishing industry and 
hatchery operators to be able to recover as much value as possible from salmon 
resources. The bill will contribute to this goal and, at the same time, will allow the 
state to more effectively enforce the statute on waste of salmon. For these reasons, I 
urge your prompt consideration and passage of the bill.

Sincerely,

Governor
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ELISION OF LEGAL SERVIcfH
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3807 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  February 9, 1994

SUBJECT:

TO:

FROM:

Y o u  hav e  r e q u e s te d  a sec t io n a l  s u m m a ry  o f  H B  448; A n  ac t r e la t in g  to  w a s te  o f  
sa lm o n  a n d  p a r t s  o f  sa lm o n ;  re la t in g  to  p e rm its  fo r  a n d  o p e r a t io n  o f  a  sa lm o n  
h a tchery ;  a n d  p rov id ing  fo r  a n  e ffec tive  d a te .  H B  448 was d ra f te d  by  th e  D e p a r t ­
m e n t  o f  L aw  a n d  in t ro d u c e d  by th e  G o v e rn o r .

A  sec t iona l  s u m m a ry  o f  a  bill is n o t  a n  a u th o r i ta t iv e  in te rp re ta t io n  o f  th e  bill. T h e  
bill i tse lf  is the  b es t  s t a t e m e n t  o f  its co n ten ts .

Sec tion  1 o f  the  bill r e p e a ls  a n d  r e e n a c ts  A S  16.05.831. S u b sec t io n  ( a )  p ro h ib i ts  the  
w as te  o f  sa lm o n  a n d  d e f in e s  "waste." S u b sec t io n  (b )  a u th o r iz e s  th e  c o m m is s io n e r  o f  
fish a n d  g a m e  to  issue p e rm its  th a t  (1) a llow  the  d isca rd  o f  c a rca sses  o f  h a tc h e ry  fish 
if th e  fish a r e  ta k e n  in spe c if ied  loca tions, th e  eggs a r e  re m o v e d ,  a n d  th e  ca rca sses  
a r e  unfit fo r  h u m a n  c o n su m p t io n  o r  (2) a llow  o th e r  uses  o f  s a lm o n  th a t  a r e  con s is te n t  
w ith  m a x im u m  a n d  wise use o f  th e  re so u rc e .  S u b se c t io n  (c) a u th o r iz e s  the  
c o m m iss io n e r  to  a d o p t  reg u la t io n s  to  im p le m e n t  su b sec tio n  (b).  S u b se c t io n  (d) 
p re s c r ib e s  th e  p e n a l ty  fo r  v io la ting  this sec t ion  o r  reg u la t io n s  a d o p t e d  u n d e r  this 
sec t ion .

Sec tion s  2 - 5  o f  th e  bill a m e n d  prov is ions  o f  A S  16 .1 0 .4 2 0 ,16 .10 .440(b), 16.10.450(a), 
a n d  16 .10 .470(a) to  a llow  n o n p ro f i t  s a lm o n  e n h a n c e m e n t  facilities to  sell s a lm o n  eggs 
f rom  su rp lu s  b r o o d  s tock  a n d  f rom  h a tc h e ry  sa lm o n  th a t  w e re  t a k e n  in spec if ied  
loca tions  a n d  w e re  no t  fit fo r  h u m a n  c o n su m p tio n .

S e c tio n a l  S u m m a r y  o f  H B  448; A n  A c t  r e la t in g  to  w a s te  o f  
sa lm  .. a n d  p a r t s  o f  sa lm on ; re la t ing  to  p e r m i t s  fo r  a n d  
o p e r a t io n  o f  a sa lm o n  ha tchery ; a n d  p ro v id ing  f o r  a n  e ffec tive  
d a te .  ( W o r k  O r d e r  N o . 8 -G H 2 0 2 8 \A )

R e p r e s e n ta t iv e  C a r l  M o ses ,  C h a ir  
H o u s e  S p ec ia l  C o m m i t te e  on  F isheries

G e o r g e  U t e r m o h l e J ^ f  
L egisla tive  C o u n se l
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Section 6 o f  the  bill a m e n d s  A S  16.40.210(b) to  clarity  th a t  th e  sa le  o f  eggs f ro m  
su rp lus  sa lm on  b ro o d  s to ck  o r  f ro m  ha tch e ry  sa lm o n  th a t  w e re  ta k e n  in  sp e c if ied  
locations a n d  w e re  n o t  fit fo r  h u m a n  c o n su m p t io n  d o e s  no t v io la te  th e  p ro h ib i t io n  
aga inst  finfish farm ing.

Section 7 o f  the  bill p ro v id e s  th a t  the  bill tak es  e ffec t im m edia te ly .

G U :p l  
9 4 -1 19.plm
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PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &  STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
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CAPITAL EXPEND ITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands o f Pol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 0 0 0

Estimate o f any current year (FY 94) cost: S 
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OPERATING EXPENDITURES FY 95 FY 96 F Y 9 7 FY 98 FY 99 FY 00
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL C 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &  STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
M ISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPEND ITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0
FUND SOURCE (Thousands o f Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Procram Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 0 0 0

Estimate of any current year (FY 94) cost: S 
POSITIONS

FULL-TIME 0 0 0 0 0 1 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
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COOK INLEI 
AQUACULTURE ASSOCIATION

HC 2, BOX 848 
SCLDOTNA, AK 99889-9707 

(807) 283-6761

February 14, 1994

Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Dear Legislators;

Cook Inlet Aquaculture Association supports the concept expressed 
in SB 281 and its companion HB 448• It is a good idea to allow 
operators of special harvest areas or fishermen working therein to 
remove and sell eggs from salmon that are determined, by the 
Commissioner of Fish and Game, to be unfit for human consumption,

The bills would allow hatchery operators and fishermen the 
opportunity to recover the rather substantial egg value and dispose 
of otherwise useless carcasses without causing what would 
previously have been a "wanton waste". The alternative, under 
current law, is to forgo harvest of the fish and "waste" both the 
highly valued eggs and the useless carcasB.

Sincerely,

Thomas E, Mears,
Executive Director

cc; Ray Gillespie

SALMON ENHANCEMENT t o d a v  uc<>ie  ---- .... ...... -
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March 7,1994

Representative Bill Williams, duuix.Kftn 
House Resources Committee 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99811

Dear M r. Chairman.;

Tills morning I teleconferenced into the House Resources Committee meeting at 
which CS for House Bill 448 (Resources) was discussed, Your Committee 
apparently did not have time to take all testimony, but that was okay because I 
supported the Committee substitute which you approved.

Mr. Chairman, I am  John McMullen, President of Prince William Sound 
Aquaculture Corporation (PWSAO, based at Cordova. W e  own and operate two 
salmon hatcheries and also fund and operate the three state-owned h&tdvwies 
located in the Prince William Sound/Copper River Region.

It is P W S A C s  policy to provide 70% of our returning hatchery salmon to the 
common property fisheries. The hatcheries utilize the remaining 30% for brood 
stock ana cost recovery. In 1991, the Alaska Board of Fisheries adopted a salmon 
allocation and management plan for Prince William Sound That plan was 
developed by our Regional Planning Team, which is comprised of 
representatives of the A D R & G  and PWSAC. That plan provides for the 
sustained yield of wild salmon and also for the allocation of all hamatable 
salmon to the seine and gfUnet fisheries and the hatcheries.

I a m  testifying in support of CS for House Bill 448 (Ra sources). I a m  not in favor 
of wasting salmon carcases if it is at all possible to sell them or otherwise utilize 
them. I favor a hatchervBules urogram m  which value is received for both fish 
flesh and eggs. In fact, P W S A C  is developing and marketing value-added 
salmon products this year as a mean® of increasing its income from pink salmon 
which would otherwise have been sold for about 15-16 cents per pound,

I also realize that a hatchery operator aright find him/herself in a position where, 
the hatchery’s returning fish could not be sold. That happened to us ir 1991, and 
has happened recently at a hatchery in Southeast Alaska, At such a ttnw, i t  
seems reasonable to me that the A D F & G  commissioner be given the authority to 
authorize the sale of eggs-only on a case by case basis, as would be enabled by

I support the Committee amendment of Sec 3, AS 16,10.440 (b), which reference! 
the Board of Fisheries’ authority to allocate eggs from wild stocks for the purpose 
of developing hatchery brood stocks. It is essential the the Board of Fisheries 
exercise this control ovar the use of wild stocks.

John McMuBen

Corporate Office * Post Office Box 1110 ♦ Coitfova, AJaika 99574-1110 
phone: 907/424-7511 * fax: 907/424-7514
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DEPARTMENT OF FISH AND GAME
OFFICE OF THE COMMISSIONER

WALTER J. HICKEL, GOVERNOR

P.O. B O X 2 5526
JUNEAU. ALASK A 99802-5526
PHONE: (907) 465-4100

February 1 7 , 1994

The Honorable Carl Moses 
Alaska State Legislature 
State Capitol Building, Room 204 
Juneau, AK 99801-1182

Dear Representative Moses:

I will be out of town on February 18th, when the House Special 
Fisheries Committee holds its first hearing on House Bill 448. I 
hope this legislation receives a favorable hearing from the
Fisheries Committee.

Since its introduction, I have heard some concerns expressed about 
this legislation and I would like to briefly address those. The 
first issue has been how the harvest of roe from hatchery salmon 
fits with other state policies, regulations, and law on roe
stripping.

This bill provides an exception to the general practice of
requiring utilization of the carcass associated with the harvest of 
roe. I believe there are a number of factors that create a
reasonable basis for this exception.

The first distinction is that there is no biological reason why the 
roe could not be harvested from terminal hatchery sites. Hatchery 
salmon are not part of the spawning population required to maintain 
the sustained yield of wild stocks.

The second distinction is that salmon, unlike pollack or herring, 
die shortly after spawning. The deterioration that makes their 
flesh unsuitable for human consumption after a certain point is the 
consequence of the inev:table approach of their death. These fish 
can die with their valuable roe inside them, or their roe can be 
harvested before they die.

A third factor I believe to be relevant is that fishermen and 
hatcheries have made significant investments to produce these 
hatchery fish. The public, through the hatchery loan fund and 
otner measures, also has an investment in the state's private
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Representative Moses -2- February 17, 1994

nonprofit hatchery program. It is only .vise management of those 
investments to recover all the value possible from these returns 
within the limits of sound biological management.

Additional concerns I have heard include that this legislation 
might encourage hatchery operators, fishermen and processors to 
hold off on the harvest of salmon until the fish had deteriorated 
to the point that only the roe was of value. Concern has also been 
expressed that this legislation would encourage hatchery operators 
to develop programs which were primarily intended to produce salmon 
for the sole purpose of roe harvest.

I would be strongly opposed to any such interpretation of this
legislation. The department, through its management of the common 
property fisheries, and through its planning and permitting
oversight of the private nonprofit hatchery program, is well 
equipped to prevent any such abuse.

Thank you for your consideration of the bill ana the above
comments. If we can be of any further assistance, please feel free 
to contact me.

Sincerely t-----

Carl L. Rosier 
Commissioner
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FU R T H E R  R E FER R A LS:

H B  462

(9)
Date Referred: February  11, 199,4 ,
Date of  C om m ittee  Action: ~ 5 / / f f / v  ;

The  R E S O U R C E S C om m ittee  considered:
HOUSE BILL NO. 462 M INING R E Q U IR E M E N T S :R E C O R D IN G /L A B O R /S lZ E
"An Act repealing  certa in  provisions o f  the laws, other than those in the Alaska L and  Act, re la ting to recording 
requirements, labor and im provem ent requirements, and size requirements for m ining  cla im s and p ro v id ing  for 
the suspension or  w aiver o f  state annual m ining labor requirements when the federal governm ent has suspended 
or waived federal annual m ining labor requirements administratively or by statute; and providing for an effective 
date."

| ] the sam e titleR E C O M M E N D A T IO N S: 
be replaced w i t h ________
[ J have attached  am endm ents(s) 
[./] do pass 
[ j do not pass 
[ ] no recom m endations 
[ ] individual recom m endations 
[ ] ad d i t io n ^  referral to t h e ____

_[ ] a new title

Com mittee

ADOPTS: letter of Intent

A TTA C H ES N E W  FIS C A L  NOTE(s): (Dcpt)

[ ] fiscal i m p a c t ______________________________

A PPR O V E S PREV IOU S: 

( ] fiscal n o te ( s )_______

(Dcpl/Daic)
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Sponsor Statement for HB 462 

Mining Requirem ents: Recording/Labor/Size 

by Rep. G ene Therriault 

February 25, 1994

Title 27 deals with mining claims on federal land where the overriding authority rests 

with the federal laws and regulations. Much of the language contained in T itle  27 

dates back to territorial days when it was crafted to match the federal requirem ents in 

place at that time. However, over time these federal requirements have changed and 

unfortunately our state statutes have not kept pace and in m any instances no longer 

conform. This lack of conformity is currently causing confusion and must be updated.

I have attached a letter of support from the Department of Natural Resources which 

identifies the specific problem that each section of HB 462 is designed to correct.
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ibiic Domain.

[.''claims by agent or attor-

labor or improvements 
Im placer claims 
|i  violation of law is void

|:ious-metal placers 
placer deposits con- 
I minerals. (§ 47-3-85

Ies and Minerals. §5 46,49

placer claims. The 
no single or individ- 
of 20 acres nor have 
of placer ground lies 
laims the restriction 
49)

j I as to excess g round . — 
j n. whether lode or placer.

ground than allowed by 
lit be held void as to the 
j McIntosh. 1 Alaska 286.

(9th Cir. 1903). 
jade in good faith and 
I rmable to law is not 

void by reason of an 
Jut the excessive area only 

Hammer. 170 F. 31 (9th 
,S. 55.32 S. Ct. 187. 56 L.
; Jones v. Wild Goose 

[ig Co.. 177 F. 95 (9th Cir.

at liberty  to select por- 
|c  will reject as excess, 
j unchion. 161 F. 859 (9th 
1 i)v v. Hammer. 170 F. 31

§ 27.10.110 M in in c § 27.10.120

(9th Cir.), aiFd, 223 U.S. 85, 32 S. Ct. 187, 
56 L. Ed. 359 (1909); Adams v. Yukon Gold 
Co., 251 F. 226 (9th Cir. 1918).

And until he has notice and  o p p o rtu ­
nity  to cast off excess the claim  is no t 
sub ject to relocation . Jones v. Wild 
Goose Mining & Trading Co., 177 F. 95 
(9th Cir. 1910); Adams v. Yukon Gold Co., 
251 F. 226 (9th Cir. 1918).

A ccidental inclusion of excess does 
no t inva lida te location unless excess 
very great. — Embracing by accident 
more than the lawful quantity of ground 
within a location has never been held, 
unless the excess was very great, to inval­
idate the location. P ratt v. United Alaska 
Mining Co., 1 Alaska 95.

Schem e for acquisition  of m ore than  
20 acres is fraud . — Any scheme or 
device entered into whereby one individ­
ual is to acquire more than 20 acres or 
proportion in area constitutes a fraud upon 
the law, and consequently a fraud upon the 
government, from which the title is to be 
acquired. Nome & Sinook Co. v. Snyder, 
187 F. 385 (9th Cir. 1911),

And any location  m ade in p u rsu an ce  
o f such a schem e or device is w ithout 
legal su p p o rt an d  void. Nome & Sinook 
Co. v. Snyder, 187 F. 385 (9th Cir. 1911).

Use of dum m y locato rs to secure

in terest in excess of 20 ac res  is viola­
tion of law. — The scheme of using the 
names of dummy locators in making the 
location of a mining claim for the purpose 
of securing a concealed interest in such 
claim appears to be contrary to the purpose 
of the statute; but when this scheme is 
used to secure an interest in a claim for a 
single mdividual, not only concealed but 
in excess of the lim it of 20 acres, it is 
plainly in violation of the letter of the law. 
Cook v. Klonos, 164 F .  529 (9th Cir. 1908).

And when all the  locators have 
knowledge of the concealed  in terest 
and are parties to the transaction , it 
renders the location  void. Cook v. 
Klonos, 164 F. 529 (9th Cir. 1908).

Location and s tak ing  of excess by 
th ird  person. — One claiming the right to 
make entry of a placer mining claim the 
boundaries of which contain an area in 
excess of the amount allowed by law, 
under permission of the owners thereof to 
stake the excess, should first determine 
the amount of such excess and stake the 
same in such manner tnat the original 
location thus reduced in area will not con- 
ta.n an additional course. Adams v. Yukon 
Gold Co., 5 Alaska 391, aJTd, 251 F. 226 
(9th Cir. 1918).

Sec. 27,10.110. Limits on size of association claims. No associa­
tion placer mining claim may be located in excess of 40 acres, and have 
a greater length than 2,640 feet. (§ 47-3-88 ACLA 1949)

NOTES TO DECISIONS

F rau d u len t conduct of one lo c a to r conduct of one of the locators in an associa-
should not inva lida te en tire  associa- tion claim should invalidate the entire
tion location. — Where a location is made location. Rooney v. Barnette, 200 F. 700
by an associatio.i of locators, there is no (9th Cir. 1912).
reason why the fraudulent and concealed

Sec. 27.10.120. Location of claims by agent or attorney. A per­
son may not locate a placer mining claim as agent or attorney for 
another unless authorized to do so by a power of attorney in writing, 
acknowledged and executed within four years before the date of loca­
tion, and recorded in the office of the recorder of the recording district 
in which the claim is located. A person may not act as attorney in fact 
for more than two principals in any one recording district. (§ 47-3-90 
ACLA 1949; am § 2 ch 73 SLA 1961)



§ 27 .10 .160 A l a s k a  S t a t u t e s  S u p p l e m e n t § 27 .10 .190

Sec. 27.10.160. A ffidavit of labor or improvements. Within 90 
days after September 1 of each year the owner of a mining claim, or 
some other person having knowledge of the facts, shall make and 
record with the recorder for the district in which the claim is located, 
an affidavit showing the performance of labor or the making of im­
provements. The affidavit must contain:
(1) the name or number of the mining claim and where situated;
(2) the number of days' work done and the character and value of 

the improvements made;
(3) the date of the performance of the labor and of the making of 

improvements;
(4) at whose instance the work was done or the improvements 

made;
(5; the actual amount paid for the work and improvements, and by 

whom paid, when the work was not done by the owner or the lessee of 
the owner. (§ 47-3-53 ACLA 1949; am § 2 ch 26 SLA 1960)

R e v iso r 's  no tes . — Minor word m ents were made in this section in 1988
changes related to the recording of docu- under sec. 42. ch. 161, SLA 1988.

Sec. 27.10.170. Effect of recording ajid of failure to record af- 
fidavit of labor’or improvements. An affidavit recorded uncier AS 
27.10.160 is prima facie evidence of the performance of the work or of 
making the improvements stated in it. If the assessment work affida-"^ 
vit is not recorded within 8’* m onths after the close of the assessment j
work year the claim is abandoned and is subject to relocation by an- j
other person. However, compliance with AS 27.10.010 —  27.10.070 j
and 27.10.150 —  27.10.190 before a relocation saves the rights of the ■ 
lust locator, claimant or owner of a forfeited claim. If a claim is not 
relocated by another person within one year after a forfeiture, the last 
locator, claimant or owner of the forfeited claim may return to the 
forfeited claim and relocate it as though it had never been located.
(§ 47-3-55 ACLA 1949; am § 1 ch 105 SLA 1957)

R e v iso r 's  n o te s  — Minor word merits were made in this section in 1988
changes related to the recording of docu- under sec. 42, ch. 161, SLA 1988.

Sec. 27.10.190. Recording the notice to contribute and affida­
vits. (a) WithTn"l20 days after personal service, or within 120 days 
after the completion of publication of the notice provided for in AS 
27.10.180, the co-owner who claims the forfeiture shall record in the 
office of the recorder of the recording district in which the claim is 
located a copy of the notice with the following affidavits attached:
(1) an affidavit of the person serving the notice giving the time, 

place and manner of service and by whom and upon whom the service 
was made or, if service was made by publication in a newspaper, an 
affidavit of the editor, publisher, printer or foreman of the newspaper
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ALASKA MINERS ASSOCIATION, INC.
601 W. Northern Light* Blvd., Suite 203, Anchorage, Aleak* 99503 FAX; (907) 275-7997 Telephone: (907) 276-0347

Maroh 8, 1994

Honorable William Williams 
Chairman
Houaa Resource Committee .
State Capitol 
Juneau, AX 99811

REi HB-462, Aligning State Mining Law to Federal Law Changea 

Dear Representative Williams,

Tha Alaska Miners Association wishes to go on record in support of House Bill 452 
which will bring the state mining law ir.to agreement with changea that have been 
made to the federal mining law over the past many year*.

Some aspects of the state mining law deal with recording, maintaining of 
paperwork, rules for filing and re-etaking of federal mining claims, etc. that 
no longer agree with the federal law. ,Ths changes proposed by HB-462 are needed 
to• eliminate confusion and uncertainty that may otherwise develop between the 
federal mining law and the state law. The differences between state mining law 
and federal law may otherwise result in the inadvertent loss or Invalidation of 
rights. Xt may also result in unnecessary litigation between mining claimants.

Some examples would include provisions that are allowed by state law but no 
longer have relevance. One example is the state limitation on the size of 
association placer claims. ThiB type of claim is no longer allowed by the 
federal law and yet state law addresses the issue and could be a source of 
confusion to a miner that did not know the federal law had been changed. Another 
example is that state law requires recording an affidavit of annual labor within 
6 months of the end of the labor year, whereas the federal law requires such 
affidavit be recorded within 90 days of the end of the labor year. The mors 
restrictive federal law will prevail and the state requirement now only adds 
confusion. These provisions can he a serious pitfall when they have been 
superseded by a more restrictive fsc*. -1 law. ,

The changea proposed in HB-462 will hPlp remove one more item of uncertainty for 
those wishing to invest in mineral exploration and development in Alaska. We 
urge its passage.

If you have any questions regarding this bill please contact me.

Sincerely,

Steven C. Borell, P.E. 
Executive Director

c c :  R e p r e s e n t a t i v e  T h e r r i a u l t



WALTER J. HICKEL. GOVERNOR

DIVISION OF MINING

Feb. 25, 1994

T h e  H o n o r a b l e  G e n e  T h e r r i a u l t  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
C a p i t o l  B u i l d i n g ,  R o o m  421 
J u n e a u ,  A l a s k a  9 9 801

Re: HB 462

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t :

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u p p o r t s  HB  462, an A c t  w h i c h  
w i l l  b r i n g  A l a s k a  S t a t u t e  2 7 . 1 0  s p e c i f y i n g  c e r t a i n  s t a t e  
r e q u i r e m e n t s  for f e d e r a l  m i n i n g  c l a i m s  in A l a s k a  in t o  c o n f o r m i t y  
w i t h  t h e  f e d e r a l  r e q u i r e m e n t s .  T h e  f e d e r a l  r e q u i r e m e n t s  t a k e  
p r e c e d e n t  o v e r  a n y  s t a t e  r e q u i r e m e n t s  a n d  u p d a t e  o f  t h i s  c h a p t e r  
w i l l  e l i m i n a t e  c o n f u s i o n  a n d  p o t e n t i a l  l i t i g a t i o n  a m o n g  m i n i n g  
c l a i m a n t s .

S p e c i f i c a l l y ,  s e c t i o n  1 d e l e t e s  an o u t  of d a t e  p r o v i s i o n  t h a t  is 
in d i r e c t  c o n f l i c t  w i t h  f e d e r a l  m i n i n g  law. A l t h o u g h  t h e  
e x i s t i n g  l a n g u a g e  a l l o w s  r e c o r d i n g  o f  l o c a t i o n  n o t i c e s  a f t e r  90 
d a y s  but b e f o r e  t h e  g r o u n d  is s t a k e d  b y  a n o t h e r  l o c a t o r ,  f e d e r a l  
l a w  no l o n g e r  a l l o w s  s u c h  l a t e  r e c o r d i n g  u n d e r  a n y  c i r c u m s t a n c e s .  
T h i s  d e l e t i o n  c o n f o r m s  A S  2 7 . 1 0  to c u r r e n t  f e d e r a l  r e q u i r e m e n t s .

S e c t i o n  2 a d d s  l a n g u a g e  to c l a r i f y  t h a t  s h o u l d  ' - ~ ;ral 
r e q u i r e m e n t s  b e  c h a n g e d  b y  a d m i n i s t r a t i v e  acti
r e q u i r e m e n t s  o f  A S  2 7 . 1 0  a r e  l i k e w i s e  a f f e c t e d ,  ... ;g t h e  p a s t  
year, t h e  B L M  b y  a d m i n i s t r a t i v e  a c t i o n  a l l o w e d  f e d e r a l  m i n e r s  to 
w a i v e  a n n u a l  l a b o r  if  an a n n u a l  r e n t  p a y m e n t  w a s  m a d e .  How e v e r ,  
t h i s  s e c t i o n  o f  t h e  s t a t u t e  c r e a t e d  c o n f u s i o n  in A l a s k a  b e c a u s e  
m i n e r s  w e r e  not s u r e  if t h i s  was an act of law c o v e r e d  b y  AS  
2 7 . 1 0 . 1 5 0 ( c ) .  T h i s  c h a n g e  w i l l  e n d  s u c h  c o n f u s i o n .

S e c t i o n  3 d e l e t e s  an out o f  d a t e  r e q u i r e m e n t  for t h e  r e c o r d i n g  of 
an a n n u a l  l a b o r  a f f i d a v i t  w i t h i n  6 m o n t h s  a f t e r  t h e  c l o s e  o f  the 
a n n u a l  l a b o r  year. F e d e r a l  l a w  r e q u i r e s  s u c h  a f f i d a v i t s  be 
r e c o r d e d  w i t h i n  90 d a y s  o f  t h e  c l o s e  o f  t h e  l a b o r  year. T h i s  
d e l e t i o n  w i l l  a g a i n  c o n f o r m  A l a s k a  l a w  to f e d e r a l  law.

S e c t i o n  4 r e p e a l s  t h e  l i m i t a t i o n  on t h e  s i z e  o f  a s s o c i a t i o n  
p l a c e r  c l a i m s .  T h i s  l i m i t a t i o n  is s i m p l y  i n c o n s i s t e n t  w i t h  
f e d e r a l  law.

4 0 0  W ILLOUGHBY AVENUE 
.JUNEAU. ALASKA 9 9 8 0 1 -1 7 9 6  
PHONE: (9 07 ) 4 6 5 -3 4 0 0  
FACSIMILE: (9 07 ) 5 8 6 -2 9 5 4

1 0 -J9 LH



S e c t i o n  5 is n e c e s s a r y  to b e  s u r e  t h e  c h a n g e s  m a d e  in S e c t i o n  2 
m a y  b e  a p p l i e d  t o  t h o s e  m i n e r s  i n a d v e r t e n t l y  c a u g h t  in the 
c o n f l i c t i n g  s t a t e  a n d  f e d e r a l  laws in e f f e c t  on A u g u s t  31, 1993.

P l e a s e  c o n t a c t  m e  if y o u  h a v e  a n y  q u e s t i o n s .

S i n c e r e l y ,

G e r a l d  G a l l a g h e r  
D i r e c t o r



1994 L E G I S L A T I V E  S E S S I O N
Revision Date:  Original___________________
Title: “An Act repealing certain provisions of the laws

S T A T E  O F  A L A S K A
FISCAL NOTE

B I L L  N O . H B 4 62

Dept Affected: Natural Resources 
BRU: Resource Development

other than those in the Alaska Land Act, relating to recording...*
Sponsor: Representative Therriauit_________________
Requestor: Representative Therriault_________________

Component: Mining Development

Expenditures/Revenues

Component Serial No,

(Thousands of Dollars)

442

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
.CONTRACTUAL
SUPPLIES
EQUIPMENT
I .AND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 C.O

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY94) cos t: $ None

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
-EMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

"his bill provides modifications to state law as related to mining claim recording requirements, labor and improvement requirements, and 
size requirements, so that state law corresponds to recent changes in federal law.

Prepared by: 
Division:

.Jerry Gallagher. Director
Mining

approved by Commissioner:
Harry A. Noah _____________

tgency: Natural Resources-"'"—
'— /

Phone : 
Date :

Date:
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WALTEF J. NICKEL. GOVEFNOP

IJEPT. OF NATURAL RESOURCES
DIVISION OF OIL AND GAS

po.aox to^jA
ANCHQflAGC. ALASKA 99SIC-7X13* 
PHONE. (9C7) 7S2.2SM

(907)762-2547

March 3, 1994

Clement Lewsey, Acting .Ch ief 
Coastal Programs Division 
United States Department of Commerce 
National O ceanic and Atmospheric Administration 
National Ocean Sendee
Office of Ocean and Coastal Resource Management 
Washington, D .C . 20235

Dear M r. Lewsey;

I  am writing to you in my capacity as D irector of the State of A laska’s Division of O il and 
Gas, an agency both interested in and affected by the proposed statutory amendments 
contained in  A laska Senate B i l l  308. I have reviewed a copy o f your March 2, 1994 letter 
responding to a Ma-ch 1, 1994 letter from Ms. R ik i O i l  Y ou r letter raises several 
questions.

As a prelim inary matter, I agree with your statement that it is premature for O C R M  to 
decide whether it would approve the changes resulting lrom  SB 308. The bill is proposed 
Legislation and is still undergoing the committee review process. It  may be modified several 
times as its intent is clarified and public concerns are addressed. I  also understand that any 
changes to an approved state coastai management program uyjls' be formally submitted for 
review by your agency. Since this bill is not yet approved or enacted, such a submittal, 
obviously, has not yet been made.

Is it a standard procedure for your federal agency to comment on proposed state legislation? 
Committing to a written statement on legislation which is currently before A laska’s 
Legislature under the signature and letterhead of agency authority appears unusual, at best, 
and gives the impression that the federal agency is actively taking a position on the proposed 
state legislation. I f  that is indeed your intent, please describe your agency’s authority for 
and policy on commenting on proposed state legislation.

Further, the comments in  your letter ieac. me <.u believe that y c ;;r  ngenq’ does not 
understand the b ill’s composition. In the third paragraph of page 1 of your letter, you state 
that SB 308 would narrow the scope of review for state agency decisions including the 
disposition o f state land, property, and resources. That described effect is not part of the 
proposed amendment to the A laska Coastal Management Program ("A CM P"). Only Section 
3 of the bill, proposed statute A S  46.40.094, would affect the A C M P . Th e  first two sections
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Clement Lewsey, Acting Chief 
Coastal Programs Division 
March 3,1994 
Page 2

of die bill address amendments to the A laska Land A ct (A laska Statutes T itle  38, chapter 
5), a  set of statutes dating from statehood which is independent of and not part of the 
A C M P  statutory scheme.

Even  i f  a federal agency properly may comment on proposed state legislation, a federal 
agency cannot possibly have any basis to comment on proposed amendments to state 
statutes which are not in any way under the control o f a federal program- Although some 
decisions eventually issued under the .Alaska Land A ct may require a prior independent 
consistency determination under the A C M .? (A laska Statutes T itle  46, Chapter 40), the vast 
majority do not.

I would ask that vou reconsider the accuracy of and appropriateness of your comments 
presented on page 1, paragraph 3 of your letter. I t  after such reconsideration, you still feel 
that your comments are accurate ana appropriate, please clarify and specify how they apply 
to the particular sections of SB  308 and what conflicts result.

Your second comment (page 2, paragraph 1) also appears to address the portions of the bill 
proposing amendments to the A laska Land Act. The last sentence of paragraph 1, page 2 
refers to the location of an activity. Nothing in Section 3 of the bill, the only section 
affecting decisions under the A C M P , refers to location of an activity; the only such reference 
is in Section 2 of SB  308. Again, such comments appear to arise from a  faulty 
understanding of the bill and, as a result, are inaccurate and inappropriate.

If  indeed your second comment does address Section 3 or SB 308, the comment remains 
unclear as to how the A C M P , if  amended pursuant to Section 3 of SB  308, might contradict 
federal statutes or regulations and cause problems. You refer to C Z M A  section 307(c)(1) 
(codified at 16 U .S .C . § 1456(c)(1)) which requires consistency of federal agency activities 
"to the maximum extent practicable with the enforceable policies of approved State 
management programs," (emphasis added) and you then provide H .R . Conference Report 
No. 964 describing the intent of Congress in enacting the 1990 amendment to that section.

You do not, however, provide an> cites to federal starutes or regulations which, in  the event 
that Section 3 of SB  308 is enacteo in  its current form, could crea‘“ a conflict between the 
A C M P  and existing federal requirements for state coastal management programs (16 U .S .C . 
§ 1455(d)). What specific statutes or regulations exist (since intent language must be used 
to construe existing language) that would cause a conflict between the A C M P  and the 
federal requirements for state programs i f  Section 3 of S B  308 is enacted? W hat would be 
the result of any alleged conflict? 1 request clarification and specifics of how O C R M  
anticipates that Section 3 of S B  308 would violate state program requirements.
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Coastal Programs D ivision 
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Your third comment (page 2, paragraph 2) does appear to address Section 3 (phasing of 
consistency determinations). However, it seems to agree that the use o f phasing is 
consistent w ith  the C Z M A . Indeed, Section 3 of SB  308 appears to conform with the intent 
of 15 C .F .R . § 930.37(c) by providing for review "at major decision points for a long-term 
project and ensur[ingj that the project, taken as a whole, is consistent. . , with the state 
coastal management program." I f  there is a conflict, please specify how you believe Section 
3 of SB 308 conflicts with the federal C Z M A  requirements for state programs.

I  am impressed by the quick response you provided to Ms. Ott and request that I  be 
accorded the same consideration. As Ms. Ott pointed out, proposed legislation may move 
quickly and i f  concerns or potential problems exist, they chould be addixcsed now. I  look 
forward to a written response in  the next day or two. Our facsimile number is (907)562- 
3852. I f  a prompt written response is not possible, perhaps you w ill be available to provide 
comments by telephone to a  state legislative committee considering this bill. In  that case, 
please call me at (907)762-2547 so I can arrange for a telephonic conference.

Sincerely,

19 .
j  James E .  Eason 
C/ Director
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MR 2. 199/1-
Riki Ott, Ph.D.
United. Fishermen or Alaska 
21L Fourth. Street, Suite 211 
Juneaa, Alaska 99803.

D e a r -  D c . -  O t t :

ThanJc y o u  f o e  y o u r  l e t t e r  o f  Inarch L, 1994-, regarding: A l a s k a  
S e n a t e  B i l l  30G (SB 308). S B  308 w o u l d  a f f e c t  t h e  w a y  t h e  A l a s k a  
C o a s t a l  M a n a g e m e n t  P r o g r a m  (ACMP) r e v i e w s  d e c i s i o n s  b y  s t a t e  
a g e n c i e s  r e g a r d i n g  t h e  d i s p o s i t i o n  o f  s t a t e  land, p r o p e r t y  a n d  
r e s o u r c e s .  Y o u r  l e t t e r  r a i s e s  s e v e r a l  i s s u e s  r e g a r d i n g  SB 303 
a n d  a s k s  f o r  c l a r i f i c a t i o n  on s h e  f e d e r a l  r o l e  in t h i s  p a r t i c u l a r  
l e g i s l a t i o n .  3 e c a u s e  w e  h a v e  n o t  h a d  t i n e  ro c o n d u c t  a n  i n - d e p t h  
r e v i e w  o r  l e g a l  a n a l y s i s  of S 5  308, t h e  c o m m e n t s  t h a t  f o l l o w  m u s t  
b e  v i e w e d  a s  a p r e l i m i n a r y  p r o g r a m m a t i c  response.

The O f f i c e  o f  O c e a n  a n d  C o a s t a l  R e s o u r c e  M a n a g e m e n t  (OCRM) is 
the f e d e r a l  o f f i c e  r e s p o n s i b l e  f o r  o v e r s e e i n g  the impIt m e n t a t i o n  
o f  s t a t e  c o a s t a l  m a n a g e m e n t  p r o g r a m s  d e v e l o p e d  p u r s u a n t  to t h e  
C o a s t a l  S o n s  M a n a g e m e n t  A c t  o f  1972, as a m e n d e d  ( C Z M A ) . In 
a d d i t i o n  t o  i n i t i a l l y  a p p r o v i n g  s t a t e  p r o g r a m s ,  O C R M  is c h a r g e d  
w i t h  r e v i e w i n g  a n d  a p p r o v i n g  o r  d e n y i n g  c h a n g e s  to t h e  s t a t e’s 
c o a s t a l  m a n a g e m e n t  p r o g r a m .  T h u s ,  if S B  303 w e r e  e n a c t e d ,  t h e  
r e s u l t a n t  c h a n g e s  to t h e  A C M P  w o u l d  h a v e  to b e  s u b m i t t e d  to C C R M  
f o r  a p p r o v a l  as a p r o g r a m  c h a n g e  p u r s u a n t  to  13 C - F . R .  92?
S u b p a r t  I.

A s  m e n t i o n e d  above, w e  h a v e  c o m p l e t e d  a p r e l i m i n a r y  r e v i e w  of 
S B  308, a n d  i t  w o u l d  b e  p r e m a t u r e  to  d e c i d e  w h e t h e r  O C R M  w o u l d  
a p p r o v e  t h e  c h a n g e s  r e s u l t i n g  f r o m  SB 303. W e  can, h o w e v e r ,  
p o i n t  o u t  s e v e r a l  a s p e c t s  of S 3  308 f o r  w h i c h  O C R M  h a s  
s i g n i f i c a n t  c o n c e r n s .  First, a s  p r e s e n t e d ,  S B  308 w o u l d  n a r r o w  
t h e  s c o p e  o f  r e v ie w  f o r  s r a t e  a g e n c y  d e c i s i o n s  i n c l u d i n g  
d i s p o s i t i o n  of s r a t e  land, p r o p e r t y  a n d  r e s o u r c e s .  I n  e s s e n c e ,  
t h i s  w o u L d  c r e a t e  a d o u b l e  s t a n d a r d  f o r  r e v i e w  u n d e r  t h e  ACMP: 
o n e  s t a n d a r d  ioi f e d e r a l  a g e n c y  act i o n s ,  a n d  a n a r r o w e r ,  l e s s  
s t r i c t  s t a n d a r d  tor s t a t e  a g e n c y  actions, I n  o r d e r  to a p p l y  
s t a t e  c o a s t a l  m a n a g e m e n t  e n f o r c e a b l e  p o l i c i e s  to f e d e r a l  a g e n c i e s  
t h r o u g h  t h e  C Z M A ' s  f e d e r a l  c o n s i s t e n c y  p r o v i s i o n s ,  t h e  s t a n d a r d  
o f  r e v i e w  a p p l i c a b l e  ro the f e d e r a l  a g e n c y  m u s t  b e  t h e  s a m e  
s t a n d a r d  t h a t  a p p l i e s  to all p u b l i c  a n d  p r i v a t e  e n t i t i e s  u n d e r  
t h e  s t a t e ' s  j u r i s d i c t i o n .
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Second, in narrowing the scope of reviev, SB 308 would bo 
contrary to the direction set by Congress in the 1990 
reauthorization of the CZMA. regarding state review of direct 
federal activities under section 307(c)(1) of the CZMA. 
Specifically, the changes require that each federal agency 
activity affecting any land or water use or natural resource of 
the coastal zone be conducted in a manner which is consistent to 
the maximum, extent practicable with the enforceable policies of 
an approved, state coastal management program. Further, Congress 
intended, that in determining the effects, of the activruy, the 
federal agency must consider bath, direct and indirect effects, 
includingr reasonably foreseeable cumulative effects o f  the 
proposed activity.1 It is also important to emphasize that the 
trigger for review of an activity is whether it affects the land 
or water uses or natural resources of the coastal zone, not the 
location of the activitv.

Finally, you have raised the question of whether the federal 
program allows for phasing the review of certain activities. 
Federal regulations at 15 C.F.R. 930.37(c) allow, under certain 
circumstances, for uhe phased review of federal activities. This 
section is not intended to curtail the scope of the review at any 
particular phase. In fact, this section provides an opportunity 
for state reviev/ at major decision points for a long-term project 
and ensures that the project, taken as a whole, is consistent to 
the maximum extent practicable with the state coastal management 
program.

I hope that this letter answers your questions. Enclosed are 
some background materials regarding che reauthorisation of the 
CZMA and federal consistency. If you would like to discuss the 
matter further, oiease contact John King of my staff at 
301/713-3121.

Sincerely,

enclosures

cc: Paul Rusanowski, DGC
Beth. Kerttuia, DOL

ci.R. Conference Report N’o. 964, 101st Congress, 2d
Session at 370, 971 (1390)
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S e v a r a l  d a y s  ago, v e  p r o v i d e d  you. w i t h  a c o p y  ( v i a  fax; o f  S a n a c  
B i l l  3 3 3 0 3  a n d  bs.ckground information-. 5*roa o u r  p e r s p e c t i v e ,  
o B J Q d  id a  radical. s h a f t  in. p u o i c c  p o l i c y  r e g a r n a n g  t h e  p u b l i c

inpuc. process under Alaska' 3 
Coastal Zone Management Act.

/?!) Tills bill gives resource 
the. scope- of issues addressed

c o a s t a l  m a n a g e m e n t  plan. a £  the. 
V s  h a v e  s e v e r a l  k e y  c o n c e r n s .

agency iiraccors ode power to Limit 
during Che initial a d d n i s  erarive

r e v l a w . V o d d  s: m i l s r  o o v e r s  b e  g r a n c e d  so f e d e r a l  r e s o u r c e  
o n  f e d e r a l  l a n d  d i s p o s a l s  u n d e r  she c o n s i s t e n c y

i n c o  e f f a c e :  o n e  o n
a g e n c y  d i r e c t o r s
d e t e r m i n a t i o n s ? O r  w o u l d  cvo s c a n d a r d s  a 
federal. l a n d s  a n d  one o n  s c a r e  lands?

This bill ins citucionaliaes. sulci-pnasing o a  state lands by
allowing, reviev of -relevant:'-1 public concerns during Che 
appropriate project: phase. W ~ are concerned, rhar sulti-chasins 
increases the rikeiihoou oe erroneous lane disposals because che 
■process lacks a thorough cos c/bene fir analysis and base interest; 
finding during che initial review phase. . This seers, councer co 
the. entire con cep c of che CZMA. Does che federal govemsenc 
allow mulci-pbasing of projects on federal Lands as aaiacain.ee b 
cace officials?

a) LLcri.clnr che r a n g e  o f  e f f e c t s  d u r i n g  C h e  r e v i e v  p r o c e s s  to 
''foreseeable-. s i g n i f i c a n t  a n d  d i r e c t "  s e e m s  to e l i m i n a t e  d o s t  
ffec.cs. D i d n ' t  C o n g r e s s  c l a r i f y  'direct'"- co i n c l u d e  s e c o n d a r y ,  
ucu.Ls.cive a n d  i n d i r e c t ?  if so, h o w  can. t h e  f e d e r a l  a o v e r n a e n t

e f f e c t
c u c u l a c i v e  a n d  i n d i r e c t ?  i f  s o ,
a p p r o v e  l a n g u a g e  c h a t  t h e y  c h e s s  e l v e s  do  n o t  use?

/M-) l i m i t i n g  c h e  r a n g e  of effects: on f i s h  a n d  w i l d l i f e  to 
" w i t h i n  c h e  s c o p e  o f  t h e  l e a s e  s a L e  a r e a "  s e e m s  e x t r e m e l y  
a r b i t r a r y  a n d  u n r e a l i s t i c .  T h i s  w o u l d  e x c l u d e  e f f e c t s  on. 
m i g r a t o r y  w i l d l i f e ,  including, fish, m a r i n e  m a m m a l s  a n d  bi r d s ,  -and 
a l s o  e f i e c t a  o n  w i l d l i f e  i m m e d i a t e l y  a d j o i n i n g  the l e a s e  s a l e  
a r e a .
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In s u m m a r y ,  c o u l d  y o u  c l a r i f y  the r o l e  o f  the f e d e r a l  g o v e r n m e n t  
in th i s  l e g i s l a t i o n ?  W o u l d  the f e d e r a l  g o v e r n m e n t  h a v e  to  ;
a p p r o v e  c h u  ciiauues p r o p o s e d  in. S 3 3 0 3  s h o u l d  chis bill, b e c o m e  '
law? Wliai. is c h e  l i k e l i h o o d  o f  faderai. a p p r o v a l  g i v e n  t h e  l e g a l  j

h i s tory o£ the CZKA?
I

T h i s  b i l L  is o n  an e x t r e m e l y  fast track. Y o u r  haste- in a n s w e r i n g 1 
these- ques. c i o n s — e v e n  a p r e l i m i n a r y  r e v i e w — w o u l d  b e  g r e a t l y  

a p p r e c i a t e d .

S i n c e r e l y .  :I

i L u #  ;
H i k i  O U ,  Ph.D.
Chairman o f  che Habitat Committee



MR 2 2 1994
U n io n T e x a s  P e t r o l e u m

1330 Post Oak Boulevard 
P. O. Box 2120 
Houston. Texas 77253-2120 
(713) 968-2758

March 18 , 1994 A. Clark Johnson
Chairman and Chid Executive Otticer

The H onorab le  G a il P h i l l i p s  
A laska  S t a te  L e g is la t u r e  
House o f  R e p re s e n ta t iv e s  
S ta te  C a p ito l
Juneau , A la ska  9 9 8 0 1 -1 1 8 2  

Dear Ms. P h i l l i p s :
Thank you very much f o r  y ou r l e t t e r  o f  February 2 2 , 1 9 9 4 , con ce rn in g  
Union Texas P etro leum  A la sk a ’ s e x p lo r a t io n  agreement w ith  Cook In le t  
Reg ion , In c . (C IR I ) .  I am en c lo s in g  f o r  y ou r in fo rm a t ion  c o p ie s  o f  
p re s s  r e le a s e s  abou t ou r t r a n s a c t io n  w ith  C IR I and a c o n t r ib u t io n  
from  Union Texas t o  p rov id e  e d u ca t io n a l su p p o rt f o r  A laska  N a t iv e s  
o f  Cook In le t  Region and t h e i r  f a m i l i e s .  A lso  a t ta ch e d  i s  a copy o f  
ou r company’ s most re c en t annual r e p o r t ,  which h ig h l ig h t s  ou r  
a c t i v i t i e s  on th e  Kenai P en in su la .

Union Texas has been in v o lv ed  in a number o f  e x p lo r a t io n  v en tu re s  in 
A laska  s in c e  th e  m id -1 9 7 0 s . We b e l ie v e  th a t  A la sk a  h o ld s  e x c e l le n t  
p o te n t ia l  f o r  s i g n i f i c a n t  hydrocarbon  re s e rv e s  and are  e x c i t e d  to  
have th e  o p p o r tu n ity  to  work w ith  C IR I . We were d is c o u r a g e d , 
however, by th e  e n jo in in g  o f  th e  A la ska  S t a te  Lease S a le  7 8 . T h is  
in ju n c t io n  has a d v e rs e ly  a f f e c t e d  ou r view reg a rd in g  e x p lo r a t io n  and 
developm ent p lan s in  A la sk a . We have exp ressed  ou r con cern  to  
Sen a to r  Mike M i l l e r  and have encouraged h is  su p p o rt f o r  SB308/H B474 , 
to  be a p p lie d  r e t r o a c t i v e l y .  E n closed  f o r  y ou r in fo rm a t io n  i s  a 
copy o f  ou r l e t t e r  t o  S en a to r  M i l l e r .  We a ls o  seek you r su p p o r t o f  
t h i s  im portan t l e g i s l a t i o n .

We a p p r e c ia te  y ou r in t e r e s t  in Union Texas and lo o k  fo rw ard  to  
p a r t i c ip a t in g  in  s u c c e s s fu l  e x p lo r a t io n  v en tu re s  in A la sk a .

S in c e r e ly ,

E n c lo su re s



News Release

U n io n T e x a s  P e t r o l e u m

C o n ta c t : C aro l L . Cox 
(7 1 3 )  9 6 8 -2 7 1 4

UNION TEXAS PETROLEUM SIGNS AGREEMENT TO EXPLORE 
FOR OIL AND GAS ON ALASKA’ S KENAI PENINSULA

H ouston , F eb ruary  2 , 1994 - -  Union Texas P e tro leum  H o ld in g s ,

In c . to d ay  announced th a t  i t s  s u b s id ia r y , Union Texas P e tro leum  

A laska  C o rp o r a t io n , has s igned  an agreem fn t w ith  Cook I n l e t  R eg ion ,

In c . (C I R I ) ,  an A la ska  N a tiv e  Reg iona l C o rp o r a t io n , to  e x p lo r e  f o r  

o i l  and gas on A la s k a ’ s Kenai p e n in su la .
The agreement c a l l s  f o r  a phased t h r e e -y e a r  e x p lo r a t io n  

program  on more than  3 4 0 ,0 0 0  a c re s  s i t u a t e d  in sou th  c e n t r a l  A la sk a  

on th e  Kenai p en in su la  about 50 m ile s  sou thw est o f  Anchorage on th e  

e a s te rn  sh o re  o f  th e  Cook I n l e t .  Union Texas P etro leum  A la sk a , as 

o p e r a t o r , w i l l  i n i t i a l l y  have a 100% working in t e r e s t  and con du c t 

th e  e x p lo r a t io n  program . Union Texas has th e  o p t io n  to  a c q u ir e  o i l  

and gas le a s e s  on p ro s p e c ts  and CIRI w i l l  have th e  o p t io n  to

p a r t i c i p a t e  in e x p lo r a to r y  d r i l l i n g  and developm ent p rogram s.

"We are  very e x c i te d  to  have t h i s  o p p o r tu n ity  t o  work w ith  

CIRI in th e  se a rch  f o r  o i l  and gas on th e  Kenai p e n in s u la ,"  s a id  

Union Texas V ice  P r e s id e n t -E x p lo r a t io n  Joe l S . Empie. "During 1 9 9 4 , 

we w i l l  under tak e  an e x ten s iv e  study  t o  p ro c e s s  and in t e r p r e t

ap p rox im a te ly  1 ,1 0 0  m ile s  o f  e x is t in g  se ism ic  d a t a . A f t e r  a rev iew  

o f  t h i s  s e ism ic  and o th e r  te c h n ic a l  d a ta , we may con du c t a new

se ism ic  program  l a t e r  in 1994 o r  1 9 95 . Given encouragem en t, we

-  more -

would expect to drill as early as 1995-96."

1330 Post Oak a  '.-ci 
PO. Box 21ZO 
Houston. Texas 77252-2120 
(7131623-65 J4



In a d d it io n  to  i t s  in t e r e s t s  in th e  Kenai p en in su la  a c re a g e , 

Union Texas P etro leum  A laska has a c t iv e ly  p a r t i c ip a t e d  in e x p lo r in g  

f o r  hyd roca rb on s in  th e  C o lv i l l e  R iv e r  D e lta  a r e a , which i s  lo c a te d  

s ix  m ile s  west o f  th e  Kuparuk R iv e r  f i e l d  on th e  North S lo p e , and in  

th e  B e a u fo r t  Sea o f f s h o r e  n o rth e rn  A la sk a . During 19 94 , Union Texas 

p lan s t o  p a r t i c ip a t e  in two e x p lo r a t io n  w e lls  in  th e  C o l v i l l e  a r e a , 

where th e  company’ s working in t e r e s t  av erages ap p rox im a te ly  14%.

One o f  th e  l a r g e s t  independent p rod u ce rs  lo c a te d  in  th e  U .S . ,  

H ous ton -b ased  Union Texas Petro leum  H o ld in g s , In c . (NYSE: UTH) 

e x p lo r e s  f o r  and p roduces o i l  and gas ov e rse a s  p r im a r i ly  in th e  U .K . 

North  S e a , In d on es ia  and o th e r  s t r a t e g i c  a r e a s . The company a ls o  

has p e tr o c h em ic a ls  in t e r e s t s  in  th e  U .S .

# # #



News Release

U n io n  T e x a s  P e t r o l e u m  1330 Posf 0ak B,M
PO Box 2120
Houston. Texas 77252-2120
(713) 623-65

C on ta c t : C aro l L . Cox 
(7 1 3 ) 9 6 8 -2 7 1 4

CIR I FOUNDATION RECEIVES CONTRIBUTION FROM 
UNION TEXAS PETROLEUM ALASKA

H ouston , F eb ruary  9 , 1994 —  Cook In le t  Region I n c . ,  (C IR I ) ,  

an A laska  N a tiv e  R eg iona l C o rp o r a t io n , today  announced t h a t  H ouston - 

based Union Texas P etro leum  A la sk a , a s u b s id ia r y  o f  Union Texas 

Petro leum  H o ld in g s , I n c . ,  has made a c o n t r ib u t io n  o f  $ 1 0 0 ,0 0 0  to  th e  

CIRI F oundation .
"On b e h a lf  o f  th e  em ployees o f  Union T ex as , we a re  very  

p le a se d  t o  make t h i s  c o n t r ib u t io n  t o  th e  C IR I F oundation  to  a s s i s t  
in i t s  o u ts ta n d in g  e f f o r t s  to  meet th e  e d u c a t io n a l needs o f  A la ska  

N a tiv e s  o f  Cook I n l e t  Region and t h e i r  f a m i l i e s ,"  sa id  Union Texas 

S en io r  V ice  P r e s id e n t -E x p lo r a t io n  and P rod u c tion  W illiam  M. K r ip s .

Union Texas P etro leum  A la ska  has o i l  and gas in t e r e s t s  in 

sou th ern  and n o rth e rn  A la sk a .
One o f  th e  l a r g e s t  independen t p rod u ce rs  lo c a t e d  in th e  U .S . ,  

H ouston -based  Union Texas P etro leum  H o ld in g s , In c . (NYSE: UTH) 

e x p lo re s  f o r  and p roduces o i l  and gas ov e rse a s  p r im a r i ly  in  th e  U .K . 

North  S ea , In don es ia  and o th e r  s t r a t e g i c  a r e a s . The company a ls o  

has p e tr o c h em ic a ls  in t e r e s t s  in  th e  U .S .

# # #



t

>530 Pom O.r* »?•;.» v 
p O Oa 5i.:c 
rij: •;.*:'•• fj • »■; .*\iJ J !.3 
r̂ CO-iV' ; /r-.7: SVU' V-*0

J o e / S. Enipie

VIA  FAX  A N D  F E D E R A L  E X P R E SS

R E : STA Y  O F  S T A T E  O F  A LA SK A  L E A S E  S A L E  78
P R O P O S E D  L E G IS L A T IO N  S 8 3 0 8  /  H B 4 7 4
L A W S U IT S  R E G A R D IN G  STA TE  O F  A LA SK A  L E A S E  S A L E S  50, 55 , &  78

D ea r  S en ator M ille r :

U n ion  Texas P e tro le um  A la sk a  is an indirect wholly owned subsidiary o f U n ion  Texas 
Petro leum  H o ld in g s , Inc., on e  o f  the largest independent p roducers located in the U n ited  
States. U n io n  T ex a s  exp lores fo r and produces oil and gas overseas primarily in the 
U .K . N orth  Sea , In don es ia  and o the r strateg ic areas.

U n ion  Texas P e tro le um  A la sk a  pursues exp lora tion  activities in A laska . A t year-end  
1993, it he ld  app rox im a te ly  8 8 ,0 0 0  net acres in A laska , prim arily in the Colv ille D elta , 
C o o k  In let and o f fsh o re  B e a u fo r t Sea. D uring the past several years, Un ion  Texas 
Petro leum  A la sk a  has in creased its exp loration  activity in A laska . T h is  activity included  
partic ipation  in th re e  add ition a l wells in the K uukp ik  State E xp lo ra tion  Un it, four wells 
in the ad ja cen t C o lv ille  R iv e r D e lta  area , one well in the Jones Island State Exp lora tion  
Un it, th ree wells in the K uv lum  Federal U n it in the B eau fo rt Sea , and the D iam ond  # 1  
W ell in the C h u k ch i S ea .

T h e  stay o f  the S ta te  o f  A la sk a  Lease Sa le 78 has significantly a ffected  the view o f  
U n ion  T exas P e tro le um  AJaska regarding ou r ability to im plem ent a sound exp loration  
and d eve lopm en t p lan  in A la sk a . Curren t statutes and regulations governing leasing 
activities as in te rp re ted  by the A laska courts in lawsuits concern ing State Lease Sales 50, 
55, and 78 , d iscou rag e  b idd ing as well as exp lora tion  and p rodu ction  activities on  state 
lands. In ad d ition , we be lieve these in terpretations are  inconsistent with the legislative 
intent o f  these s ta tu tes and regulations. T h e  delay in arriving at a settlem ent and the 
im pact o f  the se ttlem en t o f  the M enta l H ea lth  Lands further discourages activities on  
state lands. B e ca u se  o f  the long lead tim e and high exp loration  costs involved in arctic  
pro jects , in dependen t o p e ra to rs  such as U n ion  T exas P etro leum  can ill affo rd  to continue 
to expend sign ifican t sum s o f  m oney on  exp lora tion  activities into areas where the return 
on the investm ent is b e com in g  m ore uncerta in  due to the o f  lack o f  leasing opportun ities 
on  state lands.

U n ic n T e x a s  P e t r o le u m

February 22 , 1994

T h e  H on o rab le  M ik e  M ille r  
Chairm an
Senate R esou rce s  C om m ittee  
C ap ito l Bu ild ing , R o o m  423  
Juneau , A K  9 9 8 1 1
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A la sk a  is in d irect com petition  with alternative in ternational opportun ities for funding. 
W e  be lieve that A la sk a  com pares favorably with o ther in ternational pro jects on a 
techn ica l basis b u t we are  con cern ed  that increasing regu lation  and the inability to plan  
and budget p rog ram s w ith reason ab le  assurance that leases will be availab le places 
A la sk a  a t a  distinct d isadvan tage . U n ion  Texas Petro leum  would p refer to keep the 
do lla rs  and jo b s  a t h om e as m uch  as possib le . T h e  passage o f  S B 3 0 8 /H B 4 7 4 , to be  
ap p lied  retroactively , w ou ld  b e  a  significant step in accom plish ing ou r com m on  
ob jectives .

S incere ly ,

U N IO N  T E X A S  P E T R O L E U M  A L A S K A  C O R P O R A T IO N
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S U B J E C T : Questions concerning H ouse  Bill 474  (W o rk  O rd e r N o . 8-
LS1692VJ)

T O : Representative Joe Sitton
A T T N : Paula Terre l

F R O M : Jack Chenoweth
Legislative

W ith reference to H B  474 , you have asked several questions.

Y ou r  principal question concerns the implications o f  the provisions o f  sections 1 and  
2 o f  H B  474  (granting authority to the d irector o f  the division o f  land to m odify the 
procedures fo r and the dimensions o f adm inistrative decisions relating to dispositions 
o f  state resources under the A laska Land A ct, A S  38 .0 5 ).

A  key appe lla te  court decision is Trustees for A laska v. G o rsu ch . 835 P .2d  1239  
(A laska 1992 ). T he  decision grew ou t o f  a challenge to issuance o f  coa l mining 
perm its under the state ’s Surface C oa l M ining C on tro l A ct, A S  27 .21 . T h e  court 
disposition o f  one issue in favor o f the plaintiffs and against the defendan t state 
agency indicates arguments that are likely yet to com e in response to the changes 
being m ade by sections 1 and 2 o f H B  474 . In the G orsucl. decision , the court 
endorsed p la in tiffs arguments, noting that

. . . statutory language does support T ru stees ’ . . . argument that [the 
departm en t] may not ignore cumulative effects o f  mining and related  
support facilities bv unreasonably restricting its jurisdiction and 
disregarding the effects o f  activities outside that jurisd iction .

835 P .2d at 1246 (em phasis added ). ^  T he adm inistration is supporting the

A nd , ih c  co u rt w en t on to  reach th is d e te rm in a tio n :

These purposes cannot be accomplished by ignoring cumulative impacts.
(continued...)



legislation so that it may have au thority~to use the words o f  the court decision --to  
"restrict . . . jurisdiction" in orde r to "[disregard] the effects o f activities outside that 
jurisdiction ."

T h e  question , as I see it developing in any effort that the d irector may initiate under 
the au thority  being granted by these two bill sections, is whether, for p roposed  
disposals requiring the preparation  and publication o f  written findings when requ ired  
by A S  3 8 .0 5 .0 3 5 , the d irector has acted "reasonably" in establishing the scope o f  the 
division ’s adm inistrative review for the p roposed  disposal. M y guess is that, with 
adop tion  o f  H B  474  in som e version approxim ating the measure as it was in troduced , 
at least fo r a little while the director's efforts should continue to prov ide a lively field 
to litigants interested in the way the state proposes to dispose o f  its resources. T h e  
litigants will, however, have a new target.

In the abstract, one cannot say whether the d irector may achieve a significantly better 
m easure o f  success under the p roposed  statute change. Recall that, in G orsu ch , the 
Suprem e C ou rt defined the following as the applicable standard o f  jud ic ia l review for 
"best interest determ inations" and similar "complex" agency adm inistrative decisions:

W e  defer to an agency decision which involves com plex sub ject 
m atter o r  fundamental policy considerations unless the decision is 
arbitrary, capricious, o r  without a reasonable basis. T rustees for 
A laska v. State. D epartm en t o f Natural R esources , 795 P .2d  805 , 809  
(A lask a  1990 ). "The reasonable basis standard is app rop ria te  for 
determ in ing w hether the agency decision has been undertaken ‘in the 
m anner requ ired by law .’ O ne indication whether an agency has 
p ro ceed ed  in the m anner required by law is com pliance with its own 
regulations." Jatzer v. State , 537  P .2d 1100, 1107-08 (A laska 1975 ).

T rustees fo r A laska v. G orsuch , 835 P .2d 1239, at 1243.

Representative Joe Sitton
March 1, 1994
Page 2

^/(...continued)
Based on the policies inherent in these purposes, we conclude that DNR  
may not ignore cumulative effects of mining and related support facilities by 
unreasonably restricting its jurisdiction or by permitting facilities separately. 
These purposes require that at the time DNR reviews any [Surface Coal 
Mining Control Act| permit application it consider the probable cumulative 
impact of all anticipated activities which will be part of a "surface coal 
mining operation," whether or not the activities arc part of the permit under 
review. If DNR determines that the cumulative effect is problematic, the 
problems must be resolved before the initial permit is approved.

835 P.2d at 1246.



P roposed  A S  3 8 .0 5 .0 3 5 (e ) (1 ) (B )  directs that an adm inistrative review for a p rop osed  
disposal that requires a best interest finding may be !im ited--and, by extension, under 
A S  3 8 .0 5 .0 3 5 (e ) (1 ) (C ) , may be limited to one phase o f  a p roposed  disposal fo r a 
m ultiphased developm en t p ro je c t--to  these two elements: first, the

. . . app licab le law and the facts . . . that the d irector finds are m aterial 
to the determ ination^ ] and that are known [to him ] o r  knowledge o f  
which is m ade available [to him] during the adm inistrative review,

and second , the

. . . issues that, based on [that law and those facts] and on the nature  
o f  the uses sought to be authorized , the d irector finds are relevant to 
the determ ination  o f  whether the p roposed  disposal will best serve the 
interests o f  the state.

A s to the first o f  the two elements, arguably the d irector ’s efforts becom e easier and, 
hence, the opportun ity  to successfully challenge that element o f  his conclusion  under 
the "deferential review" standard o f  G orsuch  may be tougher. I say that because  
there is in current law the requirement that the d irector set out, in the written 
finding, "the facts and app licab le law upon which [his] determ ination . . . was based."
I sense that the D epartm en t o f  Natural R esou rces ought to find it no tougher than 
under the curren t law to identify applicab le law and shou ld  be able to readily 
dem onstrate that, in the course o f  the adm inistrative process that attaches to its 
exam ination o f  a p roposed  disposal o f state resources, it has considered all m ateria l-- 
by which I take it to mean acts, events, transactions, o r  circum stances that are 
necessary o r  sign ifican t to its determ ination o f  the ou tcom e o f  that d isp osa l-fa c ts . ^

Representative Joe Sitton
March 1, 1994
Page 3

-  Indeed, the process of identification and discussion of the facts alone may be 
enough for the department to show that it has satisfied the legal requirement of amended 
AS 38.05.035(e)(l)(B )(i) for. as 'he Supreme Court said in Trustees for Alaska v. State. 
Department of Natural Resources. 795 i".2d 805 (.Alaska 1990) [Trustees I]:

. . .  [Ojur role in this case is to ensure that DNR "has given reasoned 
discretion to all the material facts and issues." If an agency does not 
consider an important factor, its decision is regarded as arbitrary, and those 
important factors which it did consider[ j must be discussed in the decisional 
document. . . .  Because the [department’s] Finding omits any discussion of 
transportation facilities should ANWR’s present status be unchanged, it 
clearly does not meet this standard of review.

795 P.2d at 811. The implication of the court’s treatment of "material" as a modifier of "facts 
and issues" may be no more than that the agency must show that it took into account, in a 
rational and objective way, an "important factor"-that is, a significant element bearing on the

(continued...)
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The second elem ent involves deciding w hether an "issue" -  is "‘relevant’ -  to the 
determ ination  o f  whether the proposed disposal will best serve the interests o f  the 
state." Th is provision has no expressly com parab le  antecedent in current statute law. 
How ever, early state case law defined the test o f  "relevancy" as "evidence [that has] 
some tendency in reason to establish a proposition  material to the case," Hutch ings 
v. S ta te , 518  P .2d 767, 769  (A laska 1979), quoted  in Poulin v. Zartm an . 542 P .2d  251 
(A laska 1975 ), at 260, and the applicab le language o f  the pertinent provision o f  the 
state ’s Adm inistrative P rocedure A ct, A S 4 4 .6 2 .4 6 0 (d ) , is not inconsistent with that 
requirem ent.

-^...continued)
administrative question or dccision--as evidenced by the agency’s treatment and disposition 
of it in its written best interest findings decision. The court is apparently not prepared to say 
that, in its treatment and disposition of the element, the agency reached a '’proper” outcome, 
but confines itself to ascertaining whether or not that element was not altogether ignored.

In the context of AS 38.05.035(e), "issue" has no antecedent. I take it to relate 
to an "issue" that, under AS 38.05.035(g)--both in current law and as amended in this 
measurc-looks to point of debate or dispute that "|was| raised during the period allowed for 
receipt of public comment," presumably by an interested citizen.

y  Evidence is "relevant" under the Evidence Rules of the Alaska Court System when
it

. . .  has any tendency to make the existence of any fact that is of conse­
quence to the determination of the action more probable or less probable 
than it would be without the evidence.

Alaska Rules of Evidence, Rule 401. However, the Evidence Rules arc not necessarily 
applicable to administrative adjudications made under the Alaska Administrative Procedure 
Act. The Ac: provides, at AS 44.62.460(d), its own rule as to admissibility of evidence in an 
agency adjudicatory hearing:

(d) The hearing need not be conducted according to technical rules 
relating to evidence and witnesses. Relevant evidence shall be admitted if 
it is the sort of evidence on which responsible persons arc accustomed to 
rely in the conduct of serious affairs, regardless of the existence of a 
common law or statutory rule that makes improper the admission of the 
evidence over objection in a civil action. Hearsay evidence may be used to 
supplement or explain direct evidence but is not sufficient by itself to 
support a finding unless it would be admissible over objection in a civil 
action. The rules of privilege arc effective to the same extent that they are 
recognized in a civil action. Irrelevant and unduly repetitious evidence shall 
be excluded.



As with the treatm ent o f  evidence, then, I lake it that the m atter o f  deciding whether, 
for purposes o f  conducting an administrative review in con junction  with preparation  
o f  a best interest finding, an "issue" meets the test o f  "relevant" if the "issue" relates 
in som e manner that L  p rob a tiv e -th a t it has a relationship in reason --to  the 
proposed  resource disposal, and that the relationship in reason between the issue and 
the point to be determ ined has not been dim inished by the issue’s uncertainty, the 
rem oteness o f  the issue from  the proposed resource disposal, o r  the speculative o r  
con jectural quality o f  the issue’s effect on the p roposed  d isposal.

In adm inistrative ad jud ications, state law favors the admissibility o f  relevant evidence. 
A S  4 4 .6 2 .4 6 0 (d ) . Q uestions o f admissibility o f  evidence in adm inistrative m atters are 
typically reserved to the party responsible for the adm inistrative ad jud ication , 
A S  4 4 .6 2 .3 3 0 (a ). I assume that, in any challenge on this point, the departm ent would  
argue that its fram ing o f the scope o f  the adm inistrative review and its decision as to 
the relevance o f  the issues to the proposed disposal are matters uniquely involving 
the agency’s expertise. T o  the extent the departm en t prevails in that argument, any 
jud ic ia l review o f  the decision to adm it o r  exclude relevant issues w ould be 
exam inable under a "reasonable basis" standard , the same standard that had been  
applied in the several appe lla te decisions recently litigated by T rustees for A laska , the 
A laska court determ inations earlier cited. In instances in which the reviewing court 
found that the departm en t had neglected to consider relevant evidence, a rem and o f  
the m atter for further proceedings would be in order.

*

T o  answer o the r points you raise, not necessarily in the orde r presented :

(1 )  I am  not the person to ask abou t the additional burden the p roposed  changes 
place on the respective decision makers. I cou ldn ’t hazard a guess. H ow ever, given 
that both sets o f  ch an ges --A S  38 .05  and AS 46 .40--involve establishing lim itations on 
a process that the court has com e to view as som ew hat open -ended , the ability o f  the 
app rop ria te  agency to circum scribe the adm inistrative review w ould appear to me to 
be a significant enlargem ent o f  adm inistrative requirements.

( 2 )  D oe s  language in this m easure that revises an adm inistrative review process 
applicab le to a written best interest finding in con junction  with a p roposed  disposition  
o f  state resources so that the param eters o f the adm inistrative review may vary from  
one p roposed  disposal to an o ther invite an equal protection  challenge? P robably . 
W cu id  that equai p rotection  challenge be successfu l? D epend ing upon the m anner 
o f  its handling by the i .ion ot land, it very well cou ld .

I take your question to be one that is concerned with distinctions that, under the 
p roposed  am endm ents to A S 3 8 .0 5 .0 3 5 (e ) and (g ), may be drawn in the adm in istra­
tion o f  the agency ’s handling o f  its "written best interest" ob ligation  wherein d ifferen t

Representative Joe Sitton
March 1, 1994
Page 5



distinctions may impose limitations on parties having an interesi in the p roposed  
disposition o f  the state's resources. -

This question can best be answered by reference to a handful o f  basic principles that 
guide adm inistrative law and the constitutional requirements o f  equal p rotection . In 
an early A laska decision , the Suprem e Court observed that

. . . (T jh e  guarantee o f equality or treatment prohib its legislation which 
denies to one g roup o f persons the en joyment o f  certain rights which 
are afforded  to another group when, considering the purpose o f  the 
legislation, there is no reasonable basis for not treating both groups the 
same.

Leege v. M artin . 379 P .2d 447 (A laska 1963), at 452 . See also. A pp lica tion  o f 
Brew er. 430  P .2d 150 (A a s k a  1967), Alex v. S ta te . 484  P.2d 67 7  (A a s k a  1971 ). This 
principle, app licab le , to be sure, to measures considered by a legislature, also guides 
adm inistrative actions. Agency determ inations necessarily must include like treatm ent 
unless there is som e reasonable basis for allowing a different ou tcom e . Even where, 
as p roposed  here, discretionary authority is broadly granted , state agencies are not 
free to apply the law differentially or make unjust distinctions between persons or 
groups in the app lication  o f  the law they adm inister. -  T hus , if the d irec to r can 
assert no reason to justify the shaping o f  the d irection and dim ensions o f  the 
adm inistrative review underlying the written best interest finding e ffort than to restrict

Representative Joe Sitton
March 1, 1994
Page 6

-  In doing so, I distinguish the situation of classifications in application from (1) 
those in which the statute itself establishes its own classifications, and the statutory 
classifications compel cvaluation-the amendment to AS 38.05.U35 does not do this--and (2) 
those in which the statute makes no classification, or makes a "neutral" classification that can 
be applied cvcnnandcdly but that the statute is so designed as to impose different burdens 
on different classes of peopic-a proposition that your memo docs not assert.

-  In Aicx. the court supplies this expanded explanation of the requirement of the 
basic equal protection principle:

The requirements of equal protection amount to a prohibition of 
laws which, in their application, make unjust distinctions between persons.
If a rational basis for a classification is reasonably apparent, there is no 
denial of equal protection. . .  . We cannot say that a legislative judgment 
was unreasonable if it bears a rational connection to a legitimate public 
purpose. So long as a legislative classification is not based upon an arbitrary 
or unjustifiable distinction and does not invidiously discriminate between 
two groups, there is no denial of equal protection.

Alex. 484 P.2d at 684.



opportun ity  for meaningful public comment, then the e ffo rt may be invalidated under 
an app lication  o f  this basic equal protection requ irem ent. ^

(3 )  Is there a national o r state m odel? I don 't have one to which to refer you. 
How ever, as to coastal m anagement matters, regulations app licab le to the federal 
coastal m anagement program  authorize phased decisionm aking , and this was 
specifically m entioned to me in conjunction with an early discussion o f a first draft 
o f  the Senate com pan ion  to the House bill. See , in this regard, 15 C F R  §§ 9 3 0 .3 7 (c ) 
and 9 3 0 .3 8 (b ).

*

I trust this is sufficient for your purposes.

J B C p l
94 -169 .p lm

« Representative Joe Sitton
March 1, 1994
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% Considerations of due process, then, or at least a due regard for fair treatment of 
the interested public on a question of significance, would almost certainly require that the 
director outline the principles that would serve to guide or influence exercise of discretion 
bearing upon definition of the scope of administrative review in conjunction with preparation 
of written best interest findings. Since the manner of the exercise of discretion may well 
constitute, under AS 44.62.640(a)(3), a "standard of general applicability” that "makes specific 
a law” administered by the agency and that is "used by the agency in dealing with the public," 
adoption of regulations would seem to be called for.
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The H onorab le Bill Williams 
Chairman, H ouse Resources Committee 
A laska Stale leg islature  
State Capitol, R oom  128 
Juneau, Alaska 99801-1182

D ear Representative W illiams:

H B  474 (G & G ) was passed ou t o f the House Speck'd Committee- on O il and Gas on 
February 28, 1994. On behalf o f the administration, I request that the H ouse Resources 
Committee schedule a hearing on the legislation at the earliest possible date. In addition 
to the extensive record which will be conveyed to the committee, I  want to take this 
opportunity to  address a major concern expressed in prior hearings iu both the H ouse and 
the Senate. T ha t concern has to do with the granting o f limited discretion to the executive 
agencies to determine the scope o f the analysis which will be conducted before a resource 
disposal.

In order for the stale to conduct an oil and gas leasing program , discretion to make 
legislatively required findings must be vested in some decision maker. Someone must reach 
a final decision as lo whether a proposed disposal is.in the best interest o f the state and is 
also consistent, ';vitb the terms o f the A laska Coastal Management program . I believe that 
the Legislature intends that the executive agencies have the responsibility for those 
decisions, not the courts. T he legislation introduced last month clarifies that intent.

I IB  474 (O & G ) does not giant any authority not already vested with the administrative 
agencies, /'mb, in fact, any complaints about the agencies being granted unfettered 
discretion under the provisions o f this legislation are groundless because, ultimately, all 
agency actions are subject to review by die courts. If an agency decision is challenged, 
courts will reviev/ the exercise o f the administrative agency’s discretion to ensure that the 
decision is not arbitrary or capacious, and that it is supported by the administrative record.

Sincerely,

James E  Eason
D i r e  &  n r
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T lie H onorab le Bill W illiams 
Chairman, H ouse Resources Committee 
Alaska State Legislature 
State Capitol, R oom  128 
Juneau, A laska 99801 -1182

Dear Representative W illiams:

H B  474 was passed out o f the House Special Committee on O il and Gas last evening, and 
hopefully will receive a hearing in the House Resources Committee soon. A  recurrent 
theme in public testimony on H B  474 is that the department is exposing the state to large 
fiscal risks should it be necessary to repurchase oil and gas leases if they are subsequently 
determined to be too environmentally sensitive for development In her testimony earlier 
this week before both the Senate Finance Committee and the H ouse O il and Gas 
Committee, M s. R ick i O tt even went so far as to suggest that conflicts will undoubtedly 
occur, resulting in the need for lease buybacks. H er comments, as well as those o f others 
testifying on H B  474, suggest that there will he extraordinary financial exposure for tire stale 
should H B  474 be passed.

Those concerns seem  to arise from a belief that "history will repeat itself," and that the state 
will be  faced will; the need to repurchase tracts, as resulted after the legislature decided, 
as a matter o f policy, not to allow leasing in Kachemak Bay. F o r two reasons, 1 do not 
believe that passage o f H B  474 will produce such dire consequences.

First, as a result o f  the Kachem ak Bay decision, as well as general concerns about oil and 
gas leasing, the statutes governing oil and gas leasing underwent comprehensive revision in 
1978. A  m ajor provision o f those revisions was the adoption o f a five-year schedule with its 
predictable timelines. The requirement that sales which the department proposes to conduct 
must be on the five-yeai schedule for a minimum o f two calendar yeais was adopted at that 
time. The implicit purpose o f  this requirement was that dm legislature have sufficient notice 
o f potendally controversial sales so that it could act to set broad jxdicy in those instances 
where it was the will o f die legislature not to lease. H B  474 in no way diminishes the 
legislature’s ability to review areas under consideration for leasing and to remove those 
which it chooses.

Secondly, the fiscal exposure about which IVte. O tt and others speculate already exists. 
However, the presumption that massive lease buy lucks conflicts will occur as a result o f that
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exposure conflicts with the record. Rather than speculating o i l  the effects o f having a 
situation where leasing m ight occur w'th the need to later disallow development, one should 
look to that record.

.Since 1979, the Department o f Natural Resources has included as a term in its leases a 
provision which makes d e a r  that the lessee purchases the lease with the risk that it may 
ultimately not be allowed to develop the lease. T ha t provision, Paragraph 20, entitled 
Default and Termination; Cancellation, provides in pertinent part:

...(b ) The stale may cancel this lease at any time if the state determines, after 
the lessee has been given notice and a reasonable opportunity to be heard, that:

(1 ) continued operations pursuant to this lease probably will cause 
serious harm or damage to biological resources, to property, to mineral resources, nr 
to the environment (including the human environment);

(2 ) the threat o f harm or damage will not disappear o r  decrease to 
ail acceptable extent witliin a reasonable period o f lime; and

(3 ) the advantages o f cancellation outweigh the advantages of 
continuing this lease in eifecL Any cancellation uuder this subparagraph will not 
occur unless and until operations under this lease have been under suspension or 
temporary prohibition by die state, with due extension of (lie terms o f  this lease, 
continuously for a  period o f five years or for a lesser period upon request o f the 
lessee.

(c )  Any cancellation under subparagraph (b ) will entitle the lessee to 
receive compensation as the lessee demonstrates to the state is equal to the lesser 
of:

(1 ) the value o f the cancelled rights as o f the date o f  cancellation, 
with due consideration being given to both revenues from this lease and anticipated 
costs, including costs o f compliance with all applicable regulations and stipulations, 
liability for clean-up costs or damages, o r boLh, in the case o f an oil spill, and all 
other costs reasonably anticipated under this lease; or

(2 ) the excess, if any, over the lessee’s revenues from this lease (plus 
interest on the excess from the date o f receipt to  date o f reimbursement) o f all 
consideration paid for this lease and all direct expenditures made by the lessee after 
the effective date o f  this lease and in connection with exploration or devclopinc it, 
or both, under this lease, phis interest on that consideration and those expenditures 
from the date o f  payment to the date o f reimbursement.



MAR-01-34 TUE 17:50 DIV OF OIL AND GAS FAX NO. 9075623052 P. 04/04

The H onorable B ill Williams 
Chairman, 1.louse Resources Committee 
M arch 1, 1994 
1‘age 3

Since that provision was incorporated in the state’s leases, 40 competitive o il and gas lease 
sales have been held, with more than 1758 leases having been issued. In total, leases 
comprising m ore than four million acres currently are conditioned by thin provision.

T o  date, there have been no conflicts which required the slate to exercise this option. T o  
the contrary, there have been instances in which m ajor accommodations were required o f 
lessees to assure that their proposed development plans were made compatible with 
competing surface resources. I  have cited for the record during prior testimony on H B  474 
the state’s experience in permitting the Niakuk and Iisbum e developments m  the North 
Slope. In both cases the lessees’ proposed developments were considerably reconfigured 
and conditioned to assure minimal environmental impact and compatible development. 
Thus, perception that the State is somehow forced into incompatible development after 
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the ’’conflicts" which were alleged by the 
plaintiffs to be inevitable should Sale 78 proceed without deletion o f  the fishing corridor 
acreage. Those supposed "conflicts" simply do not comport with the record. As noted in 
my February 28 ,1 9 9 4  letter to the committee, the corridor area has been the site o f leasing 
in the past, as well as the drilling o f  four exploratory wells. There are active leases in the 
area today. 'Hiese fads, again, are being disregarded.

The record compiled from  more than 40  lease sales since 1978 reflects that adequate 
mitigation measures and teims have been adopted at tire lease sale stage to assure that the 
department can condition subsequent projects with demonstrated success to assure that they 
me hi the slate’s best interest and consistent with the ACM P . However, the courts’ 
decisions demonstrate that they are unwilling to allow the department to proceed beyoud 
leasing to the second stage, that o f  reviewing specific project proposals, identifying conflicts 
that must be resolved, and working with the responsible state agencies, the public and 
lessees to  provide creative solutions to address those conflicts,

It is for that reason that passage o f H B  474 is crucial. W ithout the legislature’s clear 
guidance, the courts will continue; to set oil and gas leasing policy.

Sincerely,

a * ~ .  9 . p—
/ James E. Eason 
[^D irector



Rep. Bill Hudson 
State Capitol
Juneau, Alaska 99801-1182

Gustavus, Alaska

March 2, 1 9 9 4

Dear Representative Hudson:

As one of the chairmen of the Resources Committee, I ask you to oppose 
HB~4'7'4rwHich' would“altef the administrative procedures and decisions 
for leasing or other disposal of state lands and resources.

Th is-is-a-rea lly-terrib le-b illrforit'^o i'ild 'b 'dth—ahnclgenth'^puBnc'pfocess-  
and put blinders on the responsible parties. Would damage to the fisheries 
and coastlines of the Alaska Peninsula have been considered a "reasonably 
forseeable, nonspeculative, direct effect" of building the TransAlaska 
Pipeline or the Valdez terminal? Under HB 474 one would expect such a 
possibility to be ruled outside the scope of the administrative process.

What can be the purpose of allowing projects to  be considered in phases, 
and restricting public comment, administrative review and findings to  the 
single phase under consideration? It can only be to frustrate the public 
process and exhaust, those who would otherwise wish to  be involved in it. 
Wise planning can only be hindered by such a policy, and the public left 
frustrated and angry. One can imagine the most hazardous projects being 
divided into the most phases!

A fter the oil pipeline and terminal were built, several parties including 
the State o f Alaska busied themselves with taking apart and reducing the 
safeguards surrounding that system. After the Exxon Valdez spill 
legislators lined up to enact new safeguards. Five years later the 
legislature and governor are busy taking the safeguards apart again.

This kind o f legislation engenders distrust of legislators and of the 
administrative bureaucracy.

Yours truly,

9 z : i t  o b m  t > 6 - z 0 - a « w
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March 10, 1994
Sent by telefax

Representative Bill Williams,
Chairman House Resources Committee 
State Capitol, Room #128 
Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, I was fortunate enough to have an opportunity to 
testify orally on HB 474 before the House Special Committee on Oil & 
Gas, That testimony was transcribed and submitted to your committee on 
March 4. I have since taken the opportunity to clarify my remarks and add 
some additional comments.

I would appreciate it if copies of my revised testimony could be 
distributed to each of the Committee members. Thank you for your 
consideration.

Sincerely,

Theo Matthews 
Administrative Assistant
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eo Matthews February 28,1994 Testimony On HB474 

To The House Oil & Gas Committee

UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 * Kenai, Alaska 99611 - 0389 

(907) 283-3600 - FAX (907) 283-3306

Thank you Mr. Chairman. My name is Theo Matthews. I am speaking tonight 
as the Administrative Asssistant of United Cook Inlet Drift Association 
(UCIDA). I am also a member of UFA and serve on the UFA Habitat and 
Executive Committees.

Both UCIDA and UFA oppose HB474. I was encouraged by the 
comments from AOGA tonight where it was stated that they sirnply did not 
feel that DNR should have to engage in endless speculation. I don’t think 
anyone has argued against the fact that there should be some certainty in 
the scope of things that n©6d to be considered - this is only fair to the 
courts and to DNR. One should not have to speculate out to the ends of the 
earth. However, that is not the driving force behind this legislation 
which, as written, would allow "directors” the discretion to deem most if 
not all public comments and concerns ''speculative" in best interest and 
consistency findings at the initial disposal phase of any project.

The driving force behind this legislation is found on page 2, lines 24-27. 
The issue here is phasing and best interest findings, and what that does to 
the relevancy of public comment and to the public and state coffers. The 
attempt to limit what is relevant to a DNR decision to grant a property 
right to a leasee at the leasing stage is not acceptable. This legislation 
will not even permit DNR to consider the most nonspeculative of issues 
that can be seen down the road. The same thing is found in the section 
dealing with consistency findings, section 46 on page 5. Again, at its 
discretion, DNR may limit consistency review to a particular stage. The 
problem with this bill is DNR’s ability to limit the scope of bBst interest 
findings and consistency reviews - this is bad public policy.

There was nothing speculative about the issues we raised in Cook Inlet 
with respect to Lease Sale 78. We made it very clear that a stationary 
production platform in certain waters in Cook Inlet would be totally 
incompatible with existing uses when considering physical and safety 
conflicts. We made this claim with respect to two areas of Cook Inlet

1 of 2
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included in Lease Sale 78:
1) Tracts 20 and 21 which are located in front of the oil tanker 

docks in North Kenai. It is pretty obvious you don't want a 
stationary platform there.

2) We also made this claim with respect to the near shore waters 
south of Kasilof.

There is nothing speculative about the conflict that would be created by 
locating platforms In either of these areas.

UCIDA requested that DNR include a mitigation measure in the Leas© that 
was fair to the lessee and the public. The suggested mitigation measure 
would have advised the lessee interested in purchasing leases in these 
particular marine, waters that permanent production platforms would not 
be allowed. UCIDA also suggested that other kinds of access would have 
been acceptable. These included directional drilling, tapping a well and 
piping it to shore. We did not oppose the lease sale itself. There were 
many other tracts in northern waters, along the west side of Cook Inlet 
and onshore where no additional mitagation measures were proposed.

D N R ’s response w as that we were asking them to engage In 

speculation by considering the conflicts that would arise if a 

permanent production platform were to be put In these areas. W e  
found this comment less than genuine after 35 years of offshore 

platforms being the only production method used in the marine 

waters of Cook Inlet!

The public, in every possib le forum, let DNR know that there were 
conflicts. Different elements of the public had different concerns. For 
example:

- there were many land owners who stated they had not been 
notified and did not want drilling on their property. DNR stated that, by 
law, a bond would have to be posted if an agreement could not be reached 
with a land owner but that drilling could, nevertheless, occur. DNR also 
stated that the bond would not cover a neighbor’s damages.

- Cook Jnlet Regional Citizen’s Advisory Council opposed the entire 
sale, all tracts in marine waters and onshore because no environmental 
monitoring program has been established in Cook Inlet.

- The Kenai Peninsula Borough Assembly opposed all tracts, land and 
marine, south of Kasilof.

- Commorcial fishermen opposed only the marine portions of tracts 
that were located in front of the tanker docks and south of Kasilof. As you

2 of 2
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can see, there were many different elements of the public that had varied 
concerns. But commercial fishermen did not oppose this sale.

I would like to conclude, Mr. Chairman, by noting that the court in the 
Lease Sale 78 case was not arbitrary and did not engage In far 
flung speculation. The court noted DNR’s own F ind ing  where the 
fisheries were identified and it was stated that exploration and 
development of the sale area could adversely affect human uses of the 
area and its resources if access to hunting, fishing, or trapping were 
restricted by Industry’s operations occurring at the same time and place 
as harvest activities. Those were DNR’s own findings. Judge Cranston 
concluded that DNR’s failure to address and resolve specific conflicts as 
to proposed use imperilled the consistency findings. That is exactly what 
we told DNR throughout the public hearings. We expressed our conviction 
that conflicts would definitely arise if platforms were placed in certain 
tracts. We need to resolve these issues at the lease stage &M , In the 
state’s best Interest.

Thank you Mr. Chairman.

Sincerely,

Theo Matthews 
Administrative Assistant



James K. Eason, Director
Alaska Department of Natural Resources
Division of Oil and Gat
P.O. Box 107034
Anchorage, Alaska 99510
Dear Mr. Baton:
This is in regard to our efforts to reiolvo differences with you over Senate Bill 308 and House Bill 474, the 
legislation sponsored by the Administration that would chingo the requirements by which the Stato must 
make best interest determinations undca-Titio 38 of Alaska Statutes and coastal zone consistency 
determinations under Title 46. Representatives of our organizations have devoted several hours to meeting 
with you and drafting suggested alternatives to tho existing bills in order to protect the interests of coastal 
communities and residents. Regrettably, we appear to have reached an impasse. It Is our hope that by clearly 
articulating our concerns in this letter, you will reconsider your position on critical points of disagreement 
and be amenable to evaluating Some of the changes wo havo suggested.
DELETION OF REFERENCE TO SEC. 46.40,094 CONSISTENCY DETERMINATIONS
We have aikod that you agree to delotion of sections of tho existing bills that chango the manaor in which 
coastal zone consistency determinations are conducted. We havo indicated that tho current language would 
grant rn inordinate amount of discretionary authority to the state government at the coat of local 
governments and adversely affect the ability of local governments and developers to undertake long-range 
planning for the completion of projects and mitigation of impacts.
The curreL. statutory language regarding coastal zone consistency determinations is the result of many hours 
of cooperative effort between state administration* and local governments and many years of experience in 
implementing the Alaska CoMtal Management Program. The changes proposed in the pending legislation are 
significant and far-reaching. We again ask you to consider agreeing to set aside any amendments to Title 46 
during this legislative session and work with us in the interim to craft amendments that serve our mutual 
needs.
LIMITING CHANGES IN TITLE 38 TO OIL AND GAS LEASE SALES
As we indicated in our meetings with you, we are uncomfortable with the changes proposed in the current 
legislation that would allow tho phasing of best interest determinations at the Stale's discretion under Title 
38, We fool that such changes would have far-reaching consequences beyond Alaska's coastal areas, increase 
the state’s financial liability in many instances and alter the manner in which divisions within the 
Departments of Fish and Game and Environmental Conservation as well as tho Department of Natural 
Resources review initiatives which involve tho disposal of interests in state resources.
However, we indicated we would be willing to consider some changes in the best interest determination 
provisions of Title 38 if they were limited to state oil and gas leasing and could be demonstrated to improve 
tho current leasing program. You pointed out that you feel determining what will happen as a result of a 
state oil and gas lease sale involves a greater degree of uncertainty than determinations for state timber sales 
or mineral leases, As a result, you asserted, predicting the final outcome of potential development at the 
leese sale stage is more difficult. We are theroforo disappointed that you are not willing to support limiting 
Tide 38 changes to oil and gas lease sales. Given that the pending legislation was doalgnod to address - 
problems you identified in the state's oil and gas leasing program, we ask that you reconsider your position 
on this Issue.



EXPANSION OP THE WORKING GROUP
We alto ask that you reconsider your opposition to expanding the current informal working group to includo 
representatives of the Department of Law and the Department of Governmental Coordination. As was 
pointed out during the last meeting of the working group, tho institutional experience representatives of these 
agencies could bring to ihc table would bo invaluable in reviewing the complex issues affected by the pending 
legislation. In addition, as we have indicated, local agencies and pnblic interest groups outside of Alaska's 
coastal districts that would be affected by changes in Title 38 should be brought to the table.
At this time we must reaffirm our opposition to the current ioglslation. Ploase understand we simply cannot 
support these bills In their present form. The manner in which the State makes decisions regarding the 
disposal of state resources in coastal areas can have profound effects on the lives and livelihoods of tho 
cUiiena who live in these regions. We Believe it is essential that tho people most affected by the State's 
decisions maintain meaningful opportunities to participate in those decisions.
We look forward to hearing from you.

Sincerely,

Gorty McCunei President 
United Fishermen of Alaska

Theo Matthews, Admlnstrative Assistant 
United Cook Inlet Drift Fishermen's Association

Loren Flagg, Executive Director 
Kenai Peninsula Fishermen's Association

Dome Hawxhurst, Executive Director 
Cordova District Fishermen United

Paul Seaton, Chairman 
. Alaska Marino Conservation Council

cc All Coastal Districts
Harry Noah, Commissioner, Ak Department of Natural Resources
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T h e  H on o ra b le  B ill W illiam s
Chair n, H o u s e  R  ̂ sources C om m ittee
A la f ;a te Leg is la tu re
State C ap ito l, R o o m  128
Juneau , A la sk a  9 9 80 1 -1 1 8 2

D ea r  R epresen ta tive W illiam s:

H B  474  was passed ou t o f  the H ou se  Specia l C om m ittee  on  O il and G a s  last evening, and 
hopefu lly  w ill rece ive a  hearing in the H ou se  R esou rces C om m ittee  soon . A  recurren t 
them e in pub lic  testim ony on  H B  474  is that the departm en t is exposing the state to large 
fiscal risks sh ou ld  it be necessary to repu rchase oil and gas leases if they are subsequently  
determ ined to  b e  too  environmentally sensitive fo r deve lopm en t. In he r testim ony earlier 
this week b e fo re  b o th  the Senate F inance C om m ittee  and the H ou se  O il and G as  
C om m ittee , M s. R ick i O tt even went so  far as to suggest that conflicts will undoubtedly  
occu r , resulting in the need fo r lease buybacks. H e r  com m ents, as well as those o f  others 
testifying on H B  474 , suggest that there w ill be ex traord inary financial exposure fo r  the state 
shou ld  H B  4 7 4  be passed.

T h o se  concerns seem  to  arise from  a be lie f that "history will repea t itself," and that the state 
will be faced  w ith the need to repu rchase tracts, as resu lted after the leg islature decided , 
as a m atter o f  policy , not to  allow  leasing in K a chem ak  Bay . F o r  two reasons, I d o  not 
believe that passage o f  H B  474  will p rod u ce  such d ire consequences.

F irst, as a resu lt o f  the K a ch em ak  Bay  decision , as well as general concerns abou t o il and 
gas leasing, the statutes governing oil and gas leasing underwent com prehensive revision in 
1978 . A  m a jo r  prov is ion  o f  those revisions was the adop tion  o f  a  five-year schedu le with its 
pred ictab le tim elines. T h e  requ irem en t that sales which the departm en t p roposes to conduct 
must be on the five-year schedu le fo r a  m in im um  o f  two ca lendar years was adop ted  at that 
tim e. T h e  im plicit pu rp ose  o f  this requ irem en t was that the leg islature have sufficient notice 
o f  potentially con troversia l sales so that it cou ld  act to set b road  po licv  in those instances 
where it was the will o f  the leg islature not to  lease. H B  4 7 4  in no way dim inishes the 
leg islature’s ability to review  areas under consideration  fo r  leasing and to  rem ove those 
w hich it chooses .

Secondly , the fiscal exposure ab ou t w hich M s. O tt and others specu la te  already exists. 
H ow ever, the p resum ption  that m assive lease buybacks conflicts w ill o c cu r as a result o f  that



T h e  H on o rab le  B ill W illiam s 
Chairm an , H ou se  R esou rces  C om m ittee  
M arch  1, 1994 
Page 2

exposure conflicts with the record . R a th e r  than specu lating on the effects o f  having a 
situation  where leasing m ight occu r w ith the need to later disallow  deve lopm en t, on e shou ld  
lo o k  to that record .

S ince 1979, the D epartm en t o f  N a tu ra l R esou rces has included as a term  in its leases a  
prov ision  which m akes clea r that the lessee purchases the lease w ith the risk that it may 
ultim ately not be allow ed to  deve lop  the lease. T h a t prov ision , P arag raph  20 , entitled  
Defau lt and Termination; Cancellation, provides in pertinent part:

. . . (b ) T h e  state may cancel this lease at any tim e if the state determ ines, after 
the lessee has been  given notice and a  reasonable opportun ity  to  be heard , that:

( 1 )  con tinued operations pursuant to  this lease p robab ly  will cause  
serious harm  o r  dam age to b io log ica l resources, to property , to  m ineral resources, or 
to the environment (including the human env ironm ent);

(2 )  the th reat o f  harm  o r  dam age will not d isappear o r decrease to 
an accep tab le  extent w ithin a  reasonab le period  o f  tim e; and

(3 )  the advantages o f  cancellation  outweigh the advantages o f  
continuing this lease in effect. Any cancellation  under this subparagraph will not 
occu r unless and until operation s under this lease have been  under suspension or 
tem porary p roh ib ition  by the state, with due extension o f  the term s o f  this lease, 
continuously for a period  o f five years o r  fo r a lesser period  upon  request o f  the 
lessee.

(c )  Any cancellation  under subparagraph (b )  will entitle the lessee to 
receive com pensation  as the lessee dem onstrates to  the state is equa l to  the lesser 
of:

( 1 )  the value o f  the cancelled rights as o f  the date o f  cancellation , 
with due consideration  being given to bo th  revenues from  this lease and anticipated  
costs, including costs o f  com p lian ce with all app licab le regulations and stipulations, 
liability fo r clean -up costs o r  dam ages, o r  both , in the case o f  an oil spill, and all 
o ther costs reasonably an ticipated under this lease; o r

(2 )  the excess, if any, over the lessee’s revenues from  this lease (p lus 
interest on  the excess from  the date o f  receip t to  date o f  re im bursem en t) o f  all 
consideration  pa id  for this lease and all d irect expenditures m ade by the lessee after 
the effective da te  o f  this lease and in connection  with exp loration  o r  developm ent, 
o r  both , under this lease, plus interest on that consideration  and those expenditures 
from  the date o f  paym ent to the date o f  reim bursem ent.
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Since that p rov is ion  was in corpo ra ted  in the state ’s leases, 4 0  com petitive o il and gas lease 
sales have been  he ld , with m ore than 1758 leases having been  issued. In total, leases 
com prising m ore  than  four m illion  acres currently are cond itioned by this provision .

T o  date , there have been  no conflicts which requ ired  the state to  exercise this op tion . T o  
the contrary , there have been  instances in which m a jo r accom m odation s w ere requ ired o f  
lessees to  assure that their p rop osed  developm ent plans w ere m ade com patib le  with 
com peting su rface resources . I have cited fo r the reco rd  during p r io r  testim ony on  H B  474  
the state ’s experience in perm itting the N iakuk  and L isburne developm ents on the N orth  
S lope . In bo th  cases the lessees’ p rop osed  developm ents w ere considerab ly reconfigured  
and cond ition ed  to  assure m inim al environmental im pact and com patib le  developm ent. 
Thus , percep tion  that the state is som ehow  fo rced  into in com patib le  developm ent after 
issuing oil and gas leases has never m ateria lized .

Sim ilarly, I have addressed on  the record  that the "conflicts" which were alleged by the 
plaintiffs to  be inev itab le shou ld  Sa le 7 8  p roceed  w ithout de le tion  o f  the fishing co rr idor  
acreage . T h o se  supposed ' convicts" simply d o  not com port w ith the record . A s noted in 
my February  28 , 1994 letter to  the com m ittee , the co rr id o r a rea  has been  the site o f  leasing 
in the past, as well as the drilling o f  fou r exploratory wells. T h e re  are active leases in the 
area today. T h e se  facts, again , are being disregarded.

T h e  reco rd  com p iled  from  m ore  than 4 0  lease sales since 1978 reflects that adequate  
m itigation m easures and term s have been  adop ted  at the lease sale stage to assure that the 
departm en t can cond ition  subsequent pro jects with dem onstrated success to  assure that they 
are in the state ’s best interest and consistent w ith the A C M P . H ow ever, the courts ’ 
decisions dem onstra te that they are unwilling to allow  the departm en t to p roceed  beyond 
leasing to the second  stage, that o f  reviewing specific p ro jec t p roposa ls , identifying conflicts 
that must be resolved , and working with the responsible state agencies, the pub lic and 
lessees to p rov ide creative solu tions to  address those conflicts.

It is fo r that reason that passage o f  H B  47 4  is crucial. W ith ou t the leg islature’s clear 
guidance , the courts will con tinue to  set oil and gas leasing policy .

Sincerely ,

-?

Jam es E . E ason  
D ire c to r
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T h e  H on o ra b le  B ill W illiam s  
Chairm an , H ou s e  R esou rces  C om m ittee  
A laska State Leg is la ture  
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D e a r  Represen ta tive W illiam s:

H B  474  (O & G )  was passed ou t o f  the H ou se  Specia l C om m ittee  on  O il and G a s  on  
February 28 , 1994 . O n  b eh a lf o f  the adm in istration , I request that the H ou s e  R esou rces  
C om m ittee schedu le a  hearing on  the legislation at the earliest possib le da te . In addition  
to  the extensive reco rd  which will be conveyed to  the com m ittee , I want to  take this 
opportun ity to  address a  m a jo r concern  expressed in p r io r hearings in bo th  the H ou se  and 
the Senate. T h a t concern  has to do  with the granting o f  lim ited d iscretion  to  the executive 
agencies to determ ine the scope o f  the analysis which will be conducted  b e fo re  a  resource  
disposal.

In o rde r fo r  the state to conduct an oil and gas leasing p rog ram , d iscretion  to m ake 
legislatively requ ired  findings must be vested in som e decision  m aker. S om eon e  must reach  
a final decision  as to  w hether a proposed disposal is in the best interest o f  the state and is 
also consistent with the terms o f  the A laska C oasta l M anagem en t p rog ram . I believe that 
the Leg isla ture intends that the executive agencies have the responsibility fo r those 
decisions, not the courts . T h e  legislation in troduced last m onth clarifies that intent.

H B  474 (O & G )  does not grant any authority not already vested w ith the adm inistrative 
agencies. A nd , in fact, any complaints ab ou t the agencies being gran ted un fettered  
discretion under the provisions o f  this legislation are groundless because , u ltim ately , all 
agency' actions are sub ject to review by the courts. I f  an agency decision  is challenged , 
courts will review the exercise o f  the adm inistrative agency’s d is c e t io n  to  ensure that the 
decision is not arbitrary o r  capacious, and that it is supported  by the adm in istrative record .

Sincerely,
P  . f  L

James E . E ason  
D irec to r

P.O. BOX 107034
ANCHORAGE. ALASKA 99510-7034 
PHONE. (907 ) 762-2553
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Alaska £?tatr legislature
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Session: 
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Representative Gary L. Davis

March 07, 1994

Commiss.ioner Harry Noah 
Department of Natural Resources 
Mail Stop 1000 
Junueau, AK 99801

Dear Commissioner Noah:

As you know, House Bill No. 474, "...modifying administrative 
procedures & decisions by state agencies that relate to uses & 
dispositions of state land, property & resources...." has passed 
out of the House Special Committee on Oil « Gas after two hearings. 
As a member of that committee with many concerned constituents I 
feel there are a few changes that should be considered to alleviate 
many of the concerns expressed.

There are a few changes which could be made that I feel would 
reduce an implied "trust me, I am from the government and I am here 
to help" sentiment. These changes are: (copy 8-LS 1692\K)

1- Page 2 Line 9- change first word in line, "may" to "shall." 
This maintains continuity with the paragraph. I n  actuality there 
will be a review and finding so the more directive word should be 
acceptable.

2- Page 2 line 27- change the word "solely." I am not sure what 
would fit, but even if it was deleted I think a lot of concerns 
would be reduced. Any recommendations by your office would be 
appreciated.

3- Page 4 line 15- the last word "or" should be changed to "and." 
I discussed this with Jim Eason at the last meeting and he wasn't 
in favor of the change, but it is my feeling that the stronger word 
should be used when describing an activity that will be done.

Representing House D is tric t S ■ Soldotna to Seward



These are my immediate concerns. I want to assure you I do support 
the intent of this legislation. As a long time Kenai Peninsula 
resident I have an understanding of the compatibility of oil/fish 
in Cook Inlet, but I also understand the concerns expressed when 
legislation such as HB 474 is introduced under its particular 
circumstance. There is a problem which needs to be addressed, but 
all involved parties should and can be a part of the solution!

Thank you for considering my proposals. I am looking forward to 
your response.

resentative

GD: jb

cc: Senator Loren Leman
Representative Bill Williams 
Theo Matthews
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HB 474 & SB 300

2 11 Fourth Street, Suite 112- 
Juneau, Alaska 99801 

907/586-2820 
Fax: 907/403-2545

UFA opposes this legislation. W e  are not anti-developm ent. However, this legislation 
attempts to ignore consideration of problem s at the initial stage of projects.

The A laska  Coasta l Management Program isn't broken: DNR is.

In April 1993, the Alaska Suprem e Court ruled that D N R  failed to adequately consider 
salient issues in making its best-interest finding to allow Lease Sale 50 (C am den Bay) to 
proceed. Sale 50 was rem anded because D N R  did not do its homework.

In Decem ber 1993, the A laska Suprem e Court ruled that D N R  again failed to adequately 
consider identical issues in making its best-interest finding to allow Lease Sale 55 

(Dem arcation Point, A N W R ) to proceed. Sale 55 w as rem anded because DNR did not 
do its homework. In fact, the Suprem e Court was so astonished by DN R 's sloppiness in 
preparing its Findings, that the court specifically pointed out in its ruling that DNR 
appears to have c o p ie d -w ith o ut alteration—the previously rejected Sale 50 Finding in 

C am den Bay and tried to apply this sam e flawed Finding to Sale 55.

In January 1994, the State Superior Court ruled preliminarily that D N R failed to 
adequately consider salient issues in making its best-interest finding to allow Lease Sale 
78 (Cook Inlet) to proceed. Although D N R  has appealed, it is obvious, this time even at 
the state court level, that D N R  has, once again, not done its homework.

Leg islative "fixes" won't substitute for professionalism  at DNR.

D N R  has already asked the Legislature to change the law when the Alaska Supreme 
Court found that D N R  m ade the initial consistency determ ination in Sale 50, rather than 
the Office of M anagem ent and Budget as required by law. The Legislature am ended the 
law (AS 44.19.145(11)) to permit D N R to m ake consisiency determ inations-retroactive to 
Sale 50. O nce again, D N R  is requesting legislative "fixes" fnr departmental 
incompetency. The law is not the problem.

This leg is lation increases federal authority on federal lands 
and decreases local authority on state lands.

This legislation tries to give D N R  resource agency directors authority to limit the scope 
and num ber of issues that are raised during administrative review. However, because 
federal and state findings need to be consistent under the Coastal Zone Managem ent

MEMBER OnGAMIZATIONS
Alaska Crab Coalition • Alaska longline Fisherman's Association • Alaska 7rollers Associalion • Aten K Seiners Association 

Bering Soa Fishormen's Associalion • Bristol Bay Diiflnellers Association ■ Concerned Area "M” Fishermen 
Cook Inlet Aquaculture Association • Cordova District Fishermen United • Kenai Peninsula Fishermen's Association 

North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Association 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation ■ Soaltrod Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Associalion 
United Cook Inlet Drill Association • Western Alaska Cooper alive Marketing Ar.sooatnn



Act, when this legislation delegates broad authority to state directors, it also delegates 
this sam e broad authority to federal directors. For exam ple, if this legislation were 
enacted, the state would have .'ar less opportunity to com m ent on federal findings on 
federal lands, such as outer continental shelf oil lease sales or Tongass timber harvests.

Similarly, by em pow ering D N R resource agency directors to narrow the focus of 
administrative reviews, this legislation also takes power aw ay from local governm ents 
and the concerned public. This is undemocratic. The idea of concentrating control in the 
hands of state bureaucrats is as repulsive to local governm ents and people as the idea of 
concentrating control in the hands of federal bureaucrats is to state governments. Yet 
this legislation does both.

This leg is la tion  affects future timber, mining and oil projects.
i

This legislation gives all resource agency directors-tim ber, mining, o i l -  power to limit the 
range of issues presented during administrative reviews. This concentrates power in the 
hands of state bureaucrats who have dem onstrated their inability to m ake "reasoned 
determ inations" in areas other than oil and gas lease sales. For exam ple, the area 
forester determ ined that the visual impact from the 215,000 acre harvest in the Susitna 
Valley would be a "pleasing" mosaic of colors for viewers.

This leg is la tic  w ill increase the risk of environm entally unsound projects.

This legislation allows D N R  to conduct m ulti-phase administrative reviews and permitting 
without requiring all the relevant information at the initial phase of the proposed project. 
This is counter to the best interests of the state, because D N R  will find it difficult to slow or 
stop m om entum  once projects are initiated and developers have property interest. The 
lease sale buy-back situation in Bristol Bay is a perfect exam ple. To be fair to the state, 
developers and the public, it is im perative that all social and environm ental risks are 
brought to the table at the initial stage of the project.

The Alaska Suprem e Court noted that "a finding... that developm ent is economically 
feasible is not the sam e as a finding that the sale is in the State's best interests. DNR 
must consider the "social, cultural and environm ental impacts on the state from oil 
production." However, the Suprem e Court warned that "the more segm ented an 
assessm ent of environm ental hazards, the greater the risk that prior permits will compel 
D N R  to approve iater, environmentally unsound permits." Surely this is not in the state's 
best interests.

Th is bill leg is la tes DNR's incom petence and irresponsib ility.

Th e Alaska Suprem e Court found that "DNR is required [by law] to take a 'hard look' at 
the salient problem s involved with a lease sale, and [it] must engage in reasoned 
decision making." Further, the Suprem e Court ruled that D N R  must "consider the 
probable cum ulative impact of all anticipated activities which will be a part of [the project]. 
Instead D N R  is appealing to the legislature to rem ove these requirements.

The problem lies with D N R 's ability to meet the requirem ents of the Coastal M anagem ent 
Program, not with the program itself. The public, industry and the state deserve to 
discuss and resolve issues up front to ensure projects proceed responsibly and with 
m inim al impact on other resource users and the environm ent.
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Alaska Sportfishing A ssociation
‘ 3 6 0 5  A rc tic  B lvd . S u ite  3 0 0  • A nchorage , AlasScs 3 9 50 3

Rep. David" Finkslste in 
Ala3ka House of Representatives 
State Capitol 

. ••• “ Juneau, .AK

' ; ;• Re;- H&4^/SB30& : • \

Dear Representative Finkelstein,

Thank you for asking for the position of the Alaska 
Sportfishing Association on HB474 and its companion bill,

:v. SB308.

The Association is opposed for the following reasons:

The bills amend AS 38.05.035 (e). The present law requires 
the Director of the Division of Lands to make findings as to 
the state's "best interest" whenever the state considers land 
disposal, timber sales or oil and gas leases. These findings 
must meet criteria that protect fish and wildlife habitat, 
such as sport fishing.

Section 1 of the bills would amend the statute to make the
best interest determinations subject not to specific
criteria— - but to simply whatever facts and issues the 
Director of the Division of Lands believes are "material". 
This defeats public planning, and the requirements that 
agencies responu to public concerns. It changes agencies 
into some "divine hand" that knows best, rather than 
requiring that they respond to the public.

Section 1 of the bills would also defeat considerations of 
•cumulative impacts in multi-phased disposal of lands, leases 
or timber sales. For twenty years, resource agencies 
(beginning with the President’s Council cn Environmental 
Quality in the early 1970’s) have consistently recognized the 
importance of addressing the cumulative impacts in resource 
matters.. This shoddy draftsmanship of the'bills should not 
be allowed to persist.

Finally, this issue of cumulative impacts also arises in 
section 3 of the bills by limiting coastal zone consistency 
determinations to incremental phases of a project rather than 
the? overall project. That’s bad news for fish.
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This legislation arises because of in three recent court 
cases , the Department of Natural Resources has lost in 
challenges to its best interest determinations, while the 
latest involved oil lease sale No 78 on the east side of Cook 
inlet, -which is right in the heart of the relatively new and 
expanding Deep Creek recreational fishery and in the heart of 
the long established set net and drift gill net fisheries,
DNR could have easily made a sustainable decision if, as the 
public requested, it had simply required directional drilling 
from ashore in order to protect the fisheries and the 
.aesthetic value- of the area,.

While the Alaska Sportfishing Association has long objected 
to management of the ftdrart stock commercial fisheries that 
intercept many fish other than Xerai Sockeye, and while ASA 
did not join in the litigation to stop that sale, we believe 
that maintaining the existing lav,- regarding best interest 
determinations transcends such matters. That issue 
transcends any particular sale, transcends oil and gas 
matters because other dispositions such as timber sales and 
land sales are involved, and transcends the allocation and 
intercept issues. The best interests statutes are at the 
heart of all state land management, not just oil and gas 
leases.

The Legislature would be unwise to amend the statutes to 
legalize what idie courts have determined to be illegal, in 
our opinion, djir has been correctly told three times that it 
performs poorly on these matters. , Three strikes and you're 
out ought to be the law on DNR. To have DNR now come to ask 
that the statutes it violated bo amended to excuse its 
conduct amounts; to nothing more that any law violator coming 
to the Legislature to ask that the law violated be expunged.
If this were a criminal statute, with a petty £hief making 
.such a reguest,..we would all recognize the absurdity of the 
request. Because this is a civil stature with DNR as the 
violator and the oil industry as a protagonist, we too easily 
think the issues are different. They are not. What DNR 
needs is a lesson in respecting the law, the public and the 
enactments of the Legislature.
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Please convey our sentiments to others in 
Senate, and please keep nn informed if the 
progresses, It should not.

V . .. ’
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F A C S I M I L E  T R A N S M I T T A L  

TO: Rep. Joe Sitton________

Pat Carter 
President

Bob Penney 
Chairman

p . 01

Attention: .foe Date: 4/18/94

RE: SB 308

From: BEN ELLIS

We are sending a total of page(s) including this trans­
mittal. Please contact us at (907) 262-8588 if you encounter 
any problems receiving this transmission. Our fax number is 
(907) 262-8582.

Spa

JOE - HERE IS A COPY OF THE SHORT LETTER I HAVE 

FAXED TO RAMONA AND GAIL. WHEN THIS BILL GOES TO COM­

MITTEE WE WILL SEND A MORE DETAILED OPPOSTION LETTER 

AND OFFER PUBLIC TESTIMONY IF DESIRED. THNAKS FOR YOUR 

INTEREST IN PROTECTING THE HABITAT.

The Sp o rtfish ing  Voice o f  (he K e n a i R iv e r

/CNJ
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H on o ra b le  Joe S itton  
H o u s e  o f  R ep resen ta tives  
A la sk a  S ta te  L eg is la tu re  
State  C ap ito l
Jun eau , A la s k a  9 9 8 0 1 -1 1 8 2

Pat Carter 
President

Bob Penney 
Chairman

P. 02

D ea r  R ep re sen ta t iv e ^ it t tJ n :

B en  E llis
E x e cu tiv e  D ire c to r
K en a i R iv e r  Sportfish-ing, Inc.

T h e  board  o f  d irectors o f  K en a i R iv e r Sportfish in g , Lnc. is con cerned  
abou t S B 3 0 8 . W e  w ou ld  request the b ill be sent to the o il and gas, 
re sou rce s  and the fin an ce  com m ittees fo r  c lo s e  ev a lua tion . •

The Sportfishing Voice of the Kenai River

TOTAL P.02



WALTER J. HICKEL, GOVERNOR

DEPT. OF NATURAL RESOURCES P.O. BOX 10TO34
ANCHORAGE. ALASKA 99510-7034 
PHO N E : (907) 762-2553

DIVISION OF OIL AND GAS (9 0 7 )7 6 2 -2 5 4 7
F eb ruary  23 , 1994

T h e  H on o ra b le  B ill W illiam s  
A la sk a  State Leg isla tu re  
R o o m  128 
Sta te  C ap ito l
Juneau , A la ska  9 9 8 0 1 -1 1 8 2  

D e a r  Represen ta tive W illiam s:

T h e re  is leg islation  in the Senate , S B  30 8 , and in the H ou se , H B  47 4 , w h ich responds to a 
num ber o f  Supe rio r C ou rt and A la sk a  Suprem e C ou r t decisions affecting the state ’s ability 
to con tinue its com petitive o il and gas leasing p rog ram . Passage o f  this leg islation  this 
session is vital to  assuring the viability o f  that p rog ram  and the con tinuation  o f  the many 
benefits which it p rov ides to  all A laskans.

I have enclosed  a num ber o f  docum en ts related to this leg islation in an tic ipation  that you 
may have questions concern ing either the need for this leg islation o r  w hat the leg islation is 
in tended to  accom p lish . A m ong  the enclosures is the A la ska  Suprem e C ou r t ’s February  22 , 
1994 den ial o f  the state ’s petition  fo r its review o f  the Supe rio r C o u r t ’s in junction  o f  Sale  
78 . T h is  Final action  by the A laska  Sup rem e C ou r t underscores the need for addressing and 
passing this leg islation this session.

M eanw hile , I w ou ld  ap p ic c ia te  the opportun ity , at your conven ience, to  discuss the 
leg islation  w ith you . If  you have any questions concern ing the enclosures , p lease  feel free 
to  call.

D ire c to r

En closu res :
L e tte r from  Shelby Stastny 
4 speaking docum ents.
C opy  o f  am ended legislation . 
O rd e r  from  the Suprem e C ou rt.

S jncerely ,

cc: Ky le Pa rke r
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I T  10 ORDERED; THE P E T IT IO N  FOR REVIEW F IL E D  ON JANUARY 2 0 , 1 0 9 4 , IS
D E N IE D , ENTERED AT THE D IR E C  "ION  OF THE SUPREME COURT ON FEBRUARY £ 2 ,  
‘ 'JS 4 . < C H IE F ’ JU S T IC E  MOORE NOT P A R T IC IP A T IN G ^  JU S T IC E  BRYMER, PRO
i f;H) .
0 0 ;  JU S T IC E S , JUDGE CRANSTON, CLERK OF THE T R IA L  COURT
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C la r k  o f  T ho  A p p o i l a t a  C o u r c a

MARY ANN L lR stoQ U IST  ESQ
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CS FOR SENATE BILL NO. 308(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - SECOND SESSION  
BY THE SENATE RESOURCES COMMITTEE

O f f e r e d :
Referred:

Sponsor(s): SENATE RESOURCES COMMITTEE

A BILL 
FOR AN ACT ENTITLED 

’’ An Act modifying administrative procedures and decisions by state agencies that 
relate to uses and dispositions of state land, property, and resources, and to the 
interests within them, and that relate to uses and activities involving land, 
property, and resources, and to the interests within them, that are subject ;o the 
coastal management program when the use or activity is to be authorized or 
developed in phases; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05.035(c) is amended to read:

(e) Upon a written finding that the interests o f the state will be best served, 
the director may, with die consent o f the commissioner, approve contracts for the sale, 
lease, or other disposal of available land, resources, property* or interests in them, and, 
in addition to the conditions and limitations imposed by law, may impose additional 
conditions or limitations in the contracts as the director determines, with the consent

-1- CSSB 308(RES)
Texc U n d e r l i n e d  [DELETED TEXT BRACKETED]
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o f the commissioner, will best serve the interests o f the state. A written finding o f 
the director is subject to the following:

(1) with the consent of the commissioner and subject to the 
director’s discretion, for a specific proposed disposal o f available land, resources, 
or property, or of an interest in them, the director, in the written finding.

(A ) shall establish the scope of the administrative review on 
which the director’s determination is based, and the scope o f the written 
finding supporting that determination; the scope of the review and finding 
mav address only reasonably foreseeable, sigr: ficant. direct effects o f the 
uses proposed to be authorized bv the disposal;

(Bf mav limit the scope o f an administrative review and 
finding for a proposed disposal

(i) to the applicable statutes and regulations and the 
facts pertaining to the land, resources, o r property, or interest in
them, that the director finds are material to the determination and 
that are known to t i t ; director or knowledge of which is made 
available to the director during the administrative review; and

fii) to issues that, based on the statutes and 
regulations and facts as described in (i) o f  this subparagraph and 
on the nature of the uses sought to he authorized, the director finds 
are material to the determination o f whether the proposed disposal 
will best serve the interests of the state: and

(C ) mav. if the project for which the proposed disposal is 
sought is a multiphased development, limit the scope o f an administrative
review and finding for the proposed disposal to the applicable statutes and 
regulations, facts, and issues identified in (B )(i) and (ii) of this paragraph
that pertain solely to a discrete phase of the project when the only uses to 
be authorized by the proposed disposal are part of that discrete phase, the
department’s approval is required before the next phase o f the project 
mav proceed, and the department conditions its approval to ensure that 
any additional uses o r activities proposed for that or any later uhase o f the

CSSB 308(RES) -2-
New T exc U n d e r l i n e d  (DELETED TEXT BRACKETED)
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project will serve the best interests o f the state:
12) a [A] written finding for an oil and gas lease sale under

AS 38.05.180 is subject to (g) o f this section^
(3) a [, A | contract for the sale, lease, or other disposal o f available

iand or an interest in land is not legally binding on the state until the commissioner
approves the contract but if the appraised value is not greater than $50,000 in the case
o f the sale o f land or an interest in land, or $5,000 in the case of the annual rental o f i

Iland or interest in land, the director may execute the contract without the approval of •' 
the commissioner^

(4) before (. BEFORE] a public hearing, if held, or in any case no less . 
than 21 days before the sale, lease, or other disposal of available land, property, 
resources, or interests in them, the director shall make available to the public a written 
finding rhat, in accordance with (1) o f this subsection, sets out the material facts and 
applicable law upon which the determination that the sale, lease, or other disposal will 
best serve the interests of the state was based; however, a [. A] written finding is not 
required before the approval o f

(A ) [ (I ) ]  a contract for a negotiated sale authorized under
AS 38.05.115;

(B ) [(2)] a lease of land for a shore Fishery site under
AS 38.05.082;

(C ) ((3 )] a permit or other authorization revocable by the
commissioner

(D) [(4)] a mineral claim located under AS 38.05.195;
(E ) [(5)] a mineral lease issued under AS 38.05.205;
(F) [f6)J a production license issued under AS 38.05.207;
(G ) [(7)] an exempt oil and gas sale under AS 38.05.180(d) of 

acreage offered in a sale th it was held within the previous five years if the sale 
was subject to a written best interest finding, unless the commissioner 
determines that new information has become available that justifies a revision 
o f  the best interest finding; or

(H ) f(8)] a lease saie under AS 38 .05 .180(w) o f acreage offered

-3-
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