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ALASKA OUTDOOR COUNCIL
2932 C Street, Suite B

Anchorage, Alaska 99503
90% 563-4A0C
FAX: (907) 561-0800

February 1, 194
The Honorable Rick Halford The Honorable Ramona Bames
President of the Senate Speaker of the House
State Capitol Sate Capital
Juneau, Alaska 99801-1182 Juneaw, Alaska 99801-1182
Dear President Halford and Speaker Bames:

The Alaska Qutdoor Council cannot support SB 241 & this time, because it
would set aprecedert regarding the involvement of the Legislature in resource
allocation, and by implication, in other elements of fish and game management.

However, we are very concemed with the apparent impasse regarding sockeye
salmon allocation under the Kenai River sockeye management plan. It appears to us
that an additional allocation is technically feasible, provided that adequate provisions
% mede to assure that incremental habitat demege associated with increased fishing

hot occur.

In our view, habitat protection is the critical issue, although allocation is the
more controversial right now.

W\& urge Commissioner Rosier to persuacL me Board of Fisheries to make a
special effort to adaress this issue prior to the 1994 fishing season. It seems to us that
the situation warrants closer and timely attention by the Board.

Criteria listed in AS 160525114 (d) and (e) set strong guidelines regarding fish
allocation, including "fair and reasonable opportunity”, economics, personal and family
consumgtion, pest practices and recreational opjportunities for residents and
nonresidents.

The controversy seems to center on how flexible the management plan is
regarding allocation, particularly in response to large runs.  Surely under such
circumstances an additional sportfishing red salmon allocation is possible without
threatening either the spawning escapement or the commercial fishing enterprise.

Official State Association of the National Rifle Association
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Increased spoitfishing opportunity/allocation could ke triggered by ahigh run
projection rather than aspecific sonar count, for example. Or provision might be mace
for emergency opening of sportfishing for reds on all or parts of the Kenai River besed
on some combination of early indicators of alarge run.

However, we re-emphasize that the concern for habitat impacts expressed by all
those involved in the deloate must fe adequately addressed

Rod M. Amo
President
RMA:RB:It
cc.  Govemor Hickel
Alaska State Legislature
Commissioner Rosier

Kenai River Sportfishing, Inc
Alaska Sportfishing Association



P.0O. Box 220530
Anchorage, Alaska
January 25, 1994

Representative Bill Williams
Room 128

Capitol Building

Juneau, AK 99801

Dear Representative Bill Williams:

We are shocked and disappointed that you are even considering
House Bill No. 366, allotting 15 percent of the sockeye salmon
from Cook Inlet stock to be wutilized exclusively for sport
fishing purposes in the Kenai, Susitna and other river systems
draining into Cook Inlet !

The Cook Inlet fisheries are expecting very poor returns for
the next several years as it is. This bill will be disasterous

to all Cook Inlet commercial fishermen! You are effectively
destroying our chances to earn a living through commercial
fishing. We finance the raising of the stocks through our

Aquaculture tax, and w. are bound by stringent regulations alrea—

dy regarding the areas and times we are allowed to fish.

This changing of the allottment will have a strongly adverse

effect on the economy of the entire Kenai Peninsula and
Anchorage, itself, just so that sports fishermen can bring home
more  fish. They fish for the sport, we Ffish to feed our
families.

Sincerely yours

Thomas E. Monroe

v/
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ror your Information -
Distributed by Rep. Gary Davis

January 18, 1994

Alaska Legislators
State Capitol
Juneau, AK 99801-1182

Dear Legislator,

As a twenty yeai “ident of the Kenai Peninsula, a fifteen year Cook Inlet
permit holder, a United Cook Inlet Drift Association member of the Board
of Directors, and an Alaska Dept, of Fish and Game Advisory Committee
member, | strongly urge you to oppose SB 241 and HB 366 recently
introduced into the Legislature by Senator Halford and Eldon Mulder.

It is my opinion, and that of most of my associates, from teachers to
farmers and fishermen, both sport and commercial, that this hill and its

concept poses a great threat to the biological management of both fish and
game resources Statewide.

A system of mana?ement has been established that, first and foremost,
manages biologically for the longevity of our resources, the Alaska Board
of Fisheries. This system provides opportunity for public input and review
where social differences or impact oan be heard from local areas
statewide. This information is gathered into a general consensus hefore a
Board of devoted people with the support of law and biological order on
bath sides. The Board of Fisheries, made up of an equal proportion of
interest groups, is abb to decipher and digest biological, social and
economic impacts statewide. It provides a direction for managing our
resources in their best interest and those of Alaska’s society.

With the introduction of SB 241 and HB 366, we now have a drastic change
in the management scheme. Will the pull of special interest groups or

just plain popularity have the ability to over-ride the management system
already established?

Taking into consideration the scope of our legislative agenda in dealing
with the multitude of other issues In dire need of attention and the budget
constraints that exist, | question how any legislative action can formulate
a hetter process for management decisions than what Is already in place.
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By-passing the Board of Fisheries, as the proposed by Representative
Mulder, dratted by Mr. Bob Penny and his commercial guide sport
constituents, will upset the management scheme. Destruction of habitat
and ultimately the resource is already In affect as a result of over use of
the most easily accessible regions. 1ask you, how can increased use be
any benefit to the resource’s future?

In order to avoid going the way of the other coastal states where
resources have been endangered to the point of extinction (making
recovery impossible), through destruction of habitat, you, as a responsible
user and an elected official must take a stand against the demands and
greed of special interest groups and take a position in favor of preserving
the habitat and, ultimately, the resource. Your vote opposing Senate

Bill 241 or Houae Bill 366 will ensure the health of Alaska 3
resources.

\
P.0. Box 283
Kenai, AK 99611

(907) 283-1912
(907) 224-2625



Ted J. Crookston
HC1 Box 15A
Kenai, AK 99611

January 18, 194
Dear Senator or Representative:

For many years, | have been acommercial fisherman in the Cook Inlet sockeye
salmon fishery. | own property, pay taxes and contribute substantially to the
local economy. As aresponsible and conscientious fisherman, | am truly
appreciative of and encouraged by efforts of the State of Alaska through its
Department of Commerce to take aleadership role in developing the seafood
industry and in bolstering the image of Alaska seafood products in the world food
supply markets.

Furthermore, the establishment of the Board of Fisheries and management based
on biological facts and appropriate criteria under the direction of experienced
Alaska Department of Fish and Game personnel have helped build this resource
up to its present state. However, it is very contradictory to have the legislature
consider the actions that are proposed in bill AS 16.05. This bill represents those
who are listening to so called sports Fishing advocates who are pursuing their own
exploitative agenda. The results of this legislation would be unconscionable.

*  The legislature would be entering the x-eam of fisheries management and
political issues would take priority over biological concerns.

*  This legislation would change the priority on Cook Inlet sockeye salmon
stocks during the period of July 1through August 15 from the commercial
fishery to the recreational fishery.

*  The legislation would provide adip net fishery in the first 40 miles of the
Kenai River.

*  The 15% minimum is expressed to ke only a“minimum” and that
additional sport harvest will be provided if the need for more fish is evident on a
yearly basis.

*  The legislation will increase the destruction of habitat already occurring in
the Kenai River system.,

*  The legislation would increase the occurrence of over escapement and
jeopardize the health of stocks.
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The stability and continued viability of both the river system fishing resource
itself and Cook Inlet commercial fishing industry are being compromised and
placed at risk. | urge you to vote against AS 16.05. Please support the
management plan and policy as established by the Beard of Fisheries and vote in
favor of the continued legacy of the Kenai River which has benefited the lives of
so many - commercial and sports fishermen alike. This letter represents the
views of other family members, friends and associates as listed as well as many

others who are not listed.

TJC/cg

Laurie Crookston
Molly Crookston
Pat Crookston
Lee Crookston
Stephen Crookston
Kendall Carlson
Paul Carlson
Mont Frandsen
Farris Crookston
Connie Forsgren
Dave Lucas

Dixie Lucas

Peter Buckelew
Rila Johnson
Jerry Johnson

Sincerely,

Paul Crookston
Michael Crookston
Katie Crookston
Neal Crookston
Samuel Henley
Thad Carlson
Dave Riplinger
Karen Frandsen
Nick A. Crookston
Clair Crookston
Linda Lucas

Frank Canady
Sherrie Buckelew
Robert Johnson
Jonie Johnson

Alan Crookston
Kent Crookston
Bryan Crookston
Megan Crookston
Shirley Henley
Carol Carlson
Tim Isatt

Doug Crookston
John Forsgren
LaDell Crookston
Don Lucas
Randy Canady
Keith Johnson
Alison Johnson
Dottie Corson
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January 7, 194

Representative Bill Williams, Chair
House Resources Committee

State Capitol

Juneau, Alaska 99801-1182

Sent By FAX Transmission
Hard Copy Follows By Mall

Dear Representative Williams:

The Kenai Peninsula Fishermen's Association (]KPFA), a group of over 400
commercial fishermen operating in the Cook Inlet area, would like to go on
record early as being opposed to Representative Mulder's proposed legislation to
allocate additional sockeye away from the Cook Iniet commercial fishery to the
the Upper Cook Inlet sport fishery. At the time of writing this letter, thebill had
not been prefiled and so | cannot reference a specific bill number, but 1am
enclosing acopy of the draft bill.

The specific issues addressed in Rep. Mulder’, bill have been addressed many
times before the Alaska Board of Fisheries - a forum where the public participates
vigorously and where biological and other scientific data are presented and
examined. A significant record has been built as to why the Board of Fisheries has
not already reallocated this fishery further. The actions taken were not based on
social debate alone but on substantial biological data coupled with socio-
economic information. All of the information was examined with respect to the
allocation cricteria mandated by the legislature.

The Board of Fisheries Is the forum where these issues should e debated and
decided. The Board is functioning in the manner for which it was designed. By
taking on Cook Inlet allocation issues, the legislature will soon find itself in the
postion of doing nothing except debating statewide fisheries' allocation issues.



Representative Bill Williams
January 7, 194
Page 2

| would also like to point out that all of the Kenai Peninsula_legislators,
Senator Suzanne Little, Senator Jucgl Salo, Rep. Gary Davis, Rep. Mike Navarre
and Rep. Gall Phillips, are opposed to this legislation. This legislation would
create fisheries management based on politics without biological consideration.

KPFA is preparing a detailed analysis and critique of this proposal which we will
e forwarding t0 you soon. In"the meantime, if you have any questions or
comments please” contact our office. We will happy to provide any
information you require s this debate unfolds.

Sincerelv.

Ken Coleman
President

cc.  Rep. Carl Moses, House Fisheries Committee
Senator Suzanne Little
Senator Judy Salo _
Representative Gary Davis
Representative Mike Navarre
Representative Gail Phillips



KENAI RIVER SOCKEYE ALLOCATION
LEGISLATIVE MEMO #1

Alaska State Legislators
State Capitol
Juneau, AK 99801-1132

Dear Legislator,

I'm writing to inform you of our strong opposition to Cook Inlet allocation
legislation to amend AS 16.05, Mana?ement of Cook Inlet Sockeye Salmon,
being proposed by Representative Mulder which has been requested by Mr.

Bob Penny and some heretofore unknown "organization" calling itself Cook
Inlet Sportfishing Caucus (CISC).

Sockeye salmon harvests represent 90-95% of the income for the
commercial fishing industry in Cook Inlet. Therefore, when dealing with
sockeye salmon allocation issues, United Cook Inlet Drift Association
(UCIDA) reﬁresents the 3,500 harvesters, 3,000 processing workers and
all those who work in the many other industries that support ours. QOur
industry represents 40% of the work force in the Kenai Peninsula Borough
during the fishing season. Furthermore, 79% of the commercial salmon
ﬁermit holders in Cook Inlet are Alaskan residents « this is one of the
ighest residency rates for any of Alaska's major commercial fisheries.

Rep. Mulder and CISC propose to have the legislature enter into the realm
of fish and game allocation which Is properly reserved to the Boards of
Fisheries and Game. Alaska's fish and game resources and local N
communities dependent on resources desired by others with more political

clOLt or votes on any given day will not survive "management and
allocation™ by politics.

Consideration of this legislation will set a precedent for all
controversial fish and game Issues to come before the
legislature. No one should be under the Illusion that this is just



Legislative Memo #1
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an isolated Cook Inlet allocation Issue. Once the legislature enters
Into the realm of fisheries allocation between sport and commercial users
in Cook Inlet the next step will be to take up sport/commercial disputes
In all other areas of the state. Following that, the legislature will
undoubtedly be asked to take up issues within commercial and sport user
groups - e.g. bait vs. fly sportsfishermen, guided vs. non-guided
sportsfishermen, and the obvious allocation issues within the commercial
fishing community. It must also be noted that Game issues (wolves,
caribou, etc.) will not be immune from this precedent.

Rep. Mulder's proposal presents all of the negative aspects of political

allocation just noted:

1) The habitat destruction already acknowledged as being caused by the
sockeye fishery from the river banks will be increased dramatically
and on a permanent annual basis, it should be noted also that,
ironically, the habitat and the fishery resources most at risk are the
king and coho salmon which have made the Kenai River a truly renowned
"sport  fishery".

2) The current proposal requests an “allocation” far beyond the capacity
of the "sport” fishery to harvest in the Kenai River during large
returns. The dipnet solution to this little flaw in logic being proposed
by Rep. Mulder would onl¥ dramatically increase boat traffic on a river
that is universally acknowledged as being currently over utilized.
Furthermore, crowding problems in the Kasilof and Susitna systems
will likewise be compounded.

3) Further, the "sport" harvests mandated in the Susitna and Kasilof
sYstems, in and of themselves, would assure major reductions or
elimination of harvest opportunities for commercial fishermen in order
to assure enough sockeye enter those systems. The commercial fishery
in Cook Inlet would simply not remain a viable industry.

UCIDA is preparing an information packet to address the multitude of
misrepresentations being presented by Mr. Penny and CISC. Wa will have
representatives in Juneau soon to discuss this issue with you. In the
meantime, we hope you will resist Representative Mulder's request for the
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Ieglslature | open up the pandora's box of fish and game* "allocation b%
legislation”. Once opened, all fish and game issues statewide - even those
within the sportfishing community - will be fair game and before future
legislatures.

Please feel free to contact the UCIDA office for further information.

Sincerely,

Theo Matthews
Administrative Assistant

Enclosure: Homer News article, Some like sockeve bill, nthars don't



John Efta
P.0. Box 353
Kenai. Alaska

January 11, 1994

' Dear Legislator,

| am writing concerning a proposed hill that Representative Eidon Mulder and
House Speaker Ramona Sames are backing. The hill's intent Is to give a fifteen percent
allocation of the total run of reds in Cook Inlet to the sports fishermen. 1am net going to
elaborate on all of the consequences of what will happen If you support such an idea. |
believe you should have the foresight to understand all the issues Involved if you are
going to take over the job of being a fish manager. |find it strange that any legislator
could support a hill that deals with allocation : but at the same time Is a biological,
economic and environmental Issue.

If such legislation is supported and passed, there is no need for the Alaska Board
of Rah or the ether supporting agencies that carry out the tasks of enforcing
requlations. You would have become the Board of Rsh! Ifyou now set on the Board
of pish, you must be prepared to take, on all Issues concerning sport fishing, sport
guides, subsistence, and commercial fishing.  Ifyou support this legislation, you have
opened "Pandora‘3 Box". You now must be prepared to deal with ail fisheries issues in
Cook Inlet and — Yaa— all fisheries issues Inall of the regions Inthe statel

| don't believe the hoard procsss should be thrown out. The process was
created inorder that decisions be made to ensure the health of the resource. | dont
think politics can address all of the Issues that are necessary to put the health of the
%%soukr%e first. | respectively ask that you please not support this type of legislation.
ank You.

Sincerely,

"John A. Efta
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Thursday, January 8,1994

Some like sockeye bill, others dont

by Doug Loshbaugh
Sy(fWrﬁer !

An Anchorage legislator says he ex-
pects 21 representatives and 11 senators to
sign onto his bill to allocate 15 percent of the
Cook Inlet red salmon catch to sport fisher-
men.

But Homer-area sport fishermen con-
tacted by the Homer News expressed little
support forthe bill, which Rep. Eldon Mulder,
R-Anch,, said he'll file next week

“I wouldn’t even kein favor ofit,” said
Meryl Whlford, an Anchor Point sport-fish-
}r_lgh quice. “In my mind, reck aren't redl sport

Ish.”

He said sportsmen should focus efforts
onkings andsilvers.

“I"d give commercial fishermen
redsalmon in the state of Alaska if they'd be
alittle more sympathetic on our kings ad
silvers,” Woaiford said

Homersport-fishing quide Frank Libal,
vice president of the South Peninsula
Sportsman’s Association, douboted hook-ond-
line fishermen could even take 15percent of
ahig Cook Inlet run,

"You can’'t dbit in salt water,” he said.
“In fresh weter, only asmall percentage of
fishermen are legitimately taking those fish.
The rest aresnagging. That’s not spon fishing
tome.”

ChoatHomgr (;?Immerual drift fisherman Bill
e said allocating 15 percernt to
fishermen could ruin n%e corﬁr%rerual ﬂgﬂ

"They're talking a price of ﬁ) cents a

pound next %;ea* That's p ushln%
seasontoSI 000 0r S15000. Fifteen percent
would ke alot of people’s insurance pay-
ments. How much blood can you soueeze

from atumnip?”

He said the more Anchorage grows, the
more sacrifices its residents demand from
commercial fishermen. Theo Matthews, ad-
ministrative assistant for the United Cook
InJer Drift Association, said commercial fish-
ermen have aready given up the earty recs
and kings and face increasing restrictions to
protect Kenai River silvers.

Choate said he could imagine being
driven out of commercial fishin?. 3ut he's
fished so long, he can’timagine leaving.

“My lifestyle —the essence of who |
am—is being gnawed anay," he said. “It’s
redl scary when you're mddie-aged. Say |
owned a ges station and they re-routed the
highway,”

Matthews said new allocations tosport
fishermenwouldincrease damege to the banks
of the Kenai River.,

Libal andHomer charter operator Jack
Montgomery said they feared sport fisher-
men couldn't keep up if managers let too

recks past commercial fishermen. There
might e too many spawners in the Kenai
River. Biologists already predict aseries of
|ooor runs because excess spawners over-
oackd the river in the late 1980s.

Biologist Steve Hammarstrom of the
Alaska Department of Fish and Game in
Soldotna said that if 1.5 million reds entered
the Kenai, as happened in 1987, rod-and-reel
fishermen prabably couldn’t reduce them to
the maximum 0f100,000 S rssought by
biologists. Dipnenersmigntdcit, he said But
Libal said he doesn't believe dlpnemng IS
spon fishing.

“That’s personal use or subsistence to
me,” Libal said. “Ifyou’re going to allccate to

spon fishing, that's hoolc-and-iine.”
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Ee)lte Referred: January 26, 1994

Date of Committee Action: 1/sijqt-i

The RESOURCES Committee considered:

HOUSE BELL NO. 384

FURTHER REFERRALS:

HB 384
FINANCIAL REQMTS: NONCRUDE OIL OPERATIONS

"An Act eliminating the temporary character of alternative procedures available to persons who must show
evidence of financial responsibility before conducting noncrude oil operations; and providing for an effective

date."

RECOMMENDATIONS:
be replaced with

J.have attached amendments(s)
do pass

Jdo not pass

] no recommendations

J individual recommendations

] additional referral to the

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact

the same title

J Tanew title
Committee
letter of Intent
(D, APPROVES PREVIOUS: DeplDate)

| ] fiscal note(s)

) zero fiscal note

Iv-Tzero fiscal note(s)



Alaska House of Representatives

isnare g{len Ses jon
Nom ’ a99762-1630 -
it 463 8? Jnea, Ros AB (@ 99801118
Fax 074 -2162 Fax 907-165-3242
MEMORANDUM
To: Rep. Bill Williams, Chair

House Resources Committee

From: Rep. Richard Foster("f>
RE Scheduling HB 384
Date: January 25, 1994

| would appreciate HB 384 being heard by the House Resources
Committee some time in the near future. This piece of legislation is
supported by the Department of Environmental Conservation and is
needed by the end of this legislative year.

Please contact my office if you have questions or need additional
information.

Thank you for your consideration.

ke %ﬁ% A VSRR St S o SR S Ao e Thores T



Alaska House of Representativee

Durin Sesiion

Richard Foster
Ebgmei(l\s%mgg 09762-1630 g@%ﬁﬂ %)ska 09801-1182
16 ax 907 %2-3242

HB 384
FINANCIAL RESPONSIBILITY
OF NON CRUDE OPERATORS

Background Paper

History: On March 24, 1989 the EXXON Valdez ran aground on Bligh Reef in Prince
William Sound, causing the largest crude oil spill in the United States history. As a
result, the Alaska Legislature and the United States Congress significantly
strengthened oil spill prevention and cleanup standards. One bill, HB 567, passed in
1990, made three major changgs in state oil spill protection. It 1) established new
response planning standards; £) imposed new financial responsibility requirements
for contingency plan holders; and 3) allowed the Department of Environmental
Conservation to give credits for incorporating prevention measures into contingency
plans. These major changes were to have gone into effect on and after June 1,1991.

Although HB 567 was passed as a result of the EXXON Valdez oil spill and was aimed
at the crude oil industry, non crude carriers and facilities were also subject to the
changes. Regulations implementing these changes have been drafted by the
Department of Environmental Conservation, and are still being viewed by the
Department of Law.

Problem: Smailerfuel distributors, barge lines that transport refined petroleum
products, and rural electric utilities that must maintain fuel stores have found it all but
impossible to meet the new financial responsibility requirements imposed by HB 567.
Although these non crude operators dl€ able to purchase the required amounts of
pollution insurance, underwriters in both the domestic and overseas markets
steadfastly refuse to include the “direct action” clause in these policies that Alaska law

requires.

Alaska’s direct action requirements have been in effect since 1981. The provision
allows an action to be brought in state court directly against the insurer, rather than
going first to the responsible party. Ambiguities about whether insurers are limited to
the face amount of the policy, plus the greatly increased amounts of coverage required
since the Exxon Valdez spill, have combined to produce the current unavailability of

direct action coverage.

Atakarwk, Cheuak, Elim, Emmonck, Gambeil, Golovin, Hoo&e_r Bay, Kotlik, Koyuk, Marshall, Mekaryuk, Mountain Villa(t;e Newtek, Nightmute, Nome,
PlloﬁSt%t(la(t)n'Wﬁltkals Point, Russian Mission, St- Mary's, St Michal, Savoonga, Scomman Bay, Shaktoolik, Sheldon Point, Stebbins; Toksook Bay, Tununah,

Unalck Ite Mountain



When it became clear by early 1991 that insurers would not provide direct action

cc <erage, Senator Lyman Hoffman introduced legislation to delay the effective date of
HB 567’s financial responsibility requirements for non crude operations. The hope
was that over the year’s time, either the insurance markets would overcome their
objections to provide direct action, or that perhaps a risk pool could be developed to
provide such coverage. The Legislature unanimously approved Senator Hoffman’s
bill.

To date, there has been no change in the insurance markets position on direct action
coverage, and development of an insurance pool so far has proved unfeasible. With
the June 1, 1994 date of the financial responsibility requirements approaching, and
the unavailability of direct action coverage just as complete as it was in 1991, non
crude operators once again face the prospect of either operating out of compliance
with Alaska law or ceasing operations. The large crude oil operators do not face this
problem, because they have sufficient assets and working capital to either self-insure
or comply with the law through other means, such as surety bonds or letters of credit.

Solution: This act repeals Section 0 which is the Sunset clause repealing Section 2
TEMPORARY LAW APPLICABLE TO NON CRUDE OIL OPERATIONS.
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b gioup under icims ihe depanmcnl may ptesenbe. An action brought under AS 46 03.738.
4603 739. 4603.760(a) oi (e), 46 (13.822. or AS 46 fM 0.70(g) nuy be broughl in a stale couii
dircelly against (be insurer. Ihe gioup. m iinulhei person providing evidence of financial
5 responsibility, botvetcr. Ibe llahllily under Ibis section of a Iblcd.parlv Insiicce Is limlled In
lg< Ihe Hoe of risk assumed und Ihe ainounl of coverage specified In Ilir proof of. financial

re.eonnsllillilv furnished In und ainn uveil by llic dcpatimciil The applicant, and an insuier.
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miic*). iriCHAfI"L priout luimdiiui® .in .ijgm*.t,ri h'tict @l isr<In @ (iiltrr group nr |erson I v Sec. 3. RAIIICAIION Of PREVIOUS RXI'MITIONS GIVEN RY DEPARTMENT Of
[ifervie|inf proof of 1litnit mlii'xjtatitMItiliiv if«[tiMvn] li\ the »tc[*.«rin»enK A h)|| ap|»oiiu .in agent for RNVIRONMP.NTAL fONSP.RVATION 10 NONCRUILH: Oil. OIPKATIONS  floiwRhliandm*

stiver*  privets In e siite I»u pur[*mi,N ! tin* subsection, ,m insincr, other ihtn a group * 3 AS 4<iIM.(MO. the Department of Litsirimmcnial Conservation may. with respect to noncrude ml
*d mstivik »lii<w Mitentent Ins Ken npprovrri liy il<c dc|uiiniriil. mini either kc vuthorircd by 4 operations, approve proof of financial responsibility by a person. Other than the applicant who does not
ihe Department nf (*<<minmc anil I'lunnirik Development in *clf iiisui.tnrc in die vine nrl< i 5 agree in 'c sulijcct to a direct action in the stale or to »|q*oini an agent for service of process if die
nnaniliririred intmer loud |y the IV|Miiiikiil ! (\xnmcne and luimninic Development asn"t V 6 applicant, before June 1. 1*192.
Jicappime<lIm ii*c in dtr Mate 111 li> Mol> Tiuti>"fArdrparly lim ircr” means a llilrtf par 'y (I'1" provides pi'A'fof financial responsibility In the fonn and amounts Otherwise required
insurer, M jfIh ctpfanjor, pfisroi fu/.nishini*.a.leMrr nf.r{ed|l4_nr_pllicr gronn «ir_peryin § under AS 46 1D (V).
prmiQine proof nf financial ropniisilijliiy on liclialf pf an applicant under fids sefiloni 9 (21 attests in a statement in the department that the applicant has diligently attempted to
"thirdnart® insurer0 docs nnt Intitule iheapplicant. A 0 obtain aform of proofof financial responsibility that would provide for a direct action and appointment
See. 2 I-MPORARY LAW AITLICANLEIO NONCMUDI: OIL OPERATIONS. 1 of an agent for service of process and that this form of proof is unavailable lo the app'icani: arid
12 N'MujiliM Jiiiliiip AS 4001010, die Department ul lii\irnnineiii.il (Tim iciv.iiinn 114/, wiili roped 10 ) (1) agrees to continue diligent cifoils to obtain aform of proof of financial responsibility
11 nnncrudc nil operations. approve pitvif of financial responsibility by a person. oilier llian die applicant, ) that would provide for a direct action and appointment of an agent for service of process.

N who does nol agree 10 be subject 10 a direct acnun in ihe smie nr 10 appoint an agcitl fur service of
15 privets if ihe applicant

4 *.Sec.4. Section 3 of this Acl is retroactive to June I. 1991,

5  +Sec.5. If this Act takes effect after June 1. 1992. sec. 2 of this Act is retroactive lo June 1. 1992.
16 (1) provides proofof financial responsibility in ihe form and amounts otherwise required 6« Sec.. Section 2 of this Acl is repealer! June I. 1094,
Y under AS .IMM.fMO. 7 «Sec. 7. This Act takes effect immediately under AS CL.1007(Xc). Eff. 6/21/91
H (2) provide; a sworn siatemeni that ' § 2 | Sre in
19 (A) is acceptable to the depaiuucni; active to o/
20 cn> aliens that the applicant has diligently attempted lo obtain a form of proof1' § 3 | S re |_| i
21 of financial responsibility that would provide for a direct action and Appointment of an Agent for « OCti ve |_0 6
22 service of process: 1* %
21 |C) describes the steps the applicant h;s taken to obtain a form of proof o’
24 financial responsibility that would provide for a direct action and appointment of an agent Iw 4
25 seivice of process: 1 ]A/
26 (1)) stales ihai a fmlit nrproof of financial responsibility thatwould provide for
21 a direct action and appointment of an agent for service of process is unavailable to the applicant:
2H 1M coniinucs ililipent efforts m obtain a fortn of proof of financial responsibility thu "**

29 would provide (or a dirrct anion .mil .ip|Ntinimciil of an agent lor service of process and provides al* «
30 sworn sidicnvnt every su inombs that is acceptable to the department, containing the information'! ¢
Sl required in (2) of diis section o ¥ r_
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Relating lo oil dischatgc ptcventitm .uni contingency plans ami Jinnncial icsponsillilily
requirements for oil operations; ami providing for nn effective date.

* Si'fllitn 1. PINDINOS. 'Die legislature finds that

(1) whereas 'rede oil companies have indicated Ihcir intention nml ahility lo Fc in
compliance with the June I, 1991, applicability dale of clt. 191, SI.A 1990, including the new nil spill
tesponsc pluming standards and new financial icsponsillilily requirements, litc entities involved in the
iranspiiilitlioti mid storage of tiortcrnde oil are finding il difficult. If not impossible, to meet those
ictpiiicmciits by June 1, 1991, due to unforeseen developments;

(2) these developments include lltc fact that the ljondon Insurance markets, historically
lItc source of pollution liability insurance underwriting, arc steadfastly refusing lo offer policies dun mo t
(lie new financial responsibility requirements imposed hy ch. 191, SLA 1990; most notably, Ilvy have
tefuscd lo issue certificates of financial responsibility or make themselves available for direct legal action
in Alaska cotitis;

(3) while larger companies involved in litc tianspodnlinn nnd stotnge of crude oil haw
die financial ability lo nicer lltc new financial responsibility requirement;; through self insurante, study
bonding, or Idlers of credit, most noncnule transporters and facility operators do riot Itave lire financi: |
resources to make use of these avenues in srdsfy the requirements;

(+!) additionally, a slurly mandated by ch. 191,SLA 1990, designed lo identify appropriate

CSSI IMIH'In



Chapter 9

spill response limes, specify personnel levels and cipiipmenl requirements, and identify specific localisms
for oil discharge response equipment depots for nuncrudc oil tankers ami barges will not be completed
mull ai least one incnlli after June I, 1991; this study's findings could have a significant effect on
emergency spill response planning by Ixnli transporters itnd the Ming;

IS) taken together, the uncertainties pnscd by these developments create a strong
possibility that litany nonrtode transporters and facility operators will find Il necessary lo either operate
lllegally nr cease operations in the slate after June I, 1991, which would in turn pnsc serious problems
In: the residents' of cnmtnttniiies dependent on delivery and storage of mutt rude oil products for fuel and
clet'llicnl generation;

(6) @ one-year delay to June I, 1992, in the applicability dale for Compliance with the
ripiirements of ch. 191, SLA 1990, for noitcnule transporters and facility operators will allow thorough
cousiderutiun of the study described in (4) of this section ant! Implementation of its findings into
emergency response planning; will permit tioncnide Iranspoitcrs anil operators In explore other options
to liter] the statute's financial responsibility requirements, including the possibility or developing an
insurance pool lo replace the coverage no longer Itcing offered by litc traditional insurance markets; anil
will provide adequate litnr for the Department of Rnvironmciilnl Conservation to develop lie
implementing regulations for contingency planning,

* See. 2. Section 32. ch. 191, SLA 1991), is amended in tend;
See. J2. TRANSITIONAL PROVISIONS, (a) AS 46.0LILVItk) « (m), enacted by see.
10 ol Ibis Act, do mil apply lo oil dischatge. prevention and conttngcm y plans for crude oil
oncrnlintis until June I, 1991. On mid after June I. 1991, a contingency plan for fl entile nil
operation must comply with AS 46.04.Q3f)(k) - (in), enacted by sec. II) of this Acl, regardless
of whether Ihe contingency plan is due for renewal under AS 46.04.010(d). as untended by see,
9 of this Act
(h) The amendments lo AS 4fi.0-L.IMQ, made by secs. 11 - IR of this Act, do not apply
to persons required to show proof nf financial responsibility for crude oil uocr.Hiuns until
June 1, 1991, Oil and after June I, 1991, proof of financial responsibility for a crude oil
onerallon must comply with AS 46 04,(11(L, as amended by sees. Il « 18 of Ibis Act, regardless
1 of whether acceptante of proof of financial responsibility has expired tuitlel AS -Ifi (M 1) 10(f), as
amended hy see 16 nf this Act.
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+ See. 3. Section 32, ch. 191, SLA is untended by ndaing new subsections 10 read:

(c) AS 46.IM.030(k) * (in), cnocted by see. 10 of this Act, du pot apply lo oil discharge
prevention and contingency plans for noncrudc oil operations until Jun>e . 1992. On and nficr June |
1992, n contingency plan for a noncrudc oil operation must comply with AS 4%.04.63Q(k) - (m), enacted
by see. 10 or litls Acl, regardless of whether the comingcncy pluu Is due for renewal under
AS 46.01.030(d). as amended by see. 9 of this Acl.

(tl) litc amendments (o AS 46.04.0-10 made by secs. 11 « 13 of this Acl do not opply to persons
requited lo show ptoof of financial responsibility for noncrudc oil operations unlit June 1, 1992, On and
nflei June 1, 19>2, ptoof of financial responsibility for a noncrude oil operation must comply with
AS46.04.010, as amended by sees. 11-18 of this Act, regardless of whether acceptance of proof of
financialresponsibility lias expired tinder AS 46.04.040(f), as amended by see. 16 of this Act.

* See. 4. INTERIM OPERATION, (n) A person with a crude oil discharge prevention anil
contingency plan that is approved tinder AS 46.01.030 who submits plan amendments lo Ihe department
to show compliance with Ihe requirements of ch. 191, SLA 1990, ntny continue lo operate II I
depaitment determines and notifies the person in writing that Ihe contingency plan, as amended,
substantially complies with the requirements of ch. 191, SLA 1990. Hie department's notification of
Kubstnnlinl compliance for the interim contingency plan will allow (he operator to continue operation
regardless of whether the department has completed any notice process otherwise required by the Alasku
Coastal Management Program for the interim operation.

(h) The nttlimiiiy to opcrnie under this section Is valid only until the earliest of the following
dales:

(1)the dale the department lakes action on the amended plan under AS 46.0-1(I11 by
approving it, disapproving it. or approving it with terms or conditions attached; notwithstanding
AS 46.(M.0J(I(p), the dcpattment's action on the amended plan need not occur within 65 days id
submission of the amendments.

(2) the date the dcpaitment revokes the plan under AS 4604.030;

(1) the dale lire plan's previous appioval lapses or expires for failure in be renewed; or

(4) |:cbrtutiy 1, 1992,

(c) lit this section, "department” means Ihe Department of Environmental Conservation,

* See. 5. This Act takes effect immediately under AS 01.10.070(c).



FISCAL NOTE

STATE OF ALASKA BILL NO. House Bill No. 384
1994 LEGISLATIVE SESSION
Revision Date: o . . . Dopt. Affected: Environmental Conservation
Titdo: Financial Requirements: Noncrudc Qil Operations BRU: Spill Provontion and Respanse

_ CompononC  Industry Preparedness and Response
Sponsor: Representative Foster
Requestor. House Oil & Gas COMPONENT SERIAL NO.

ExBenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND ASTRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS

TOTAL OPERATING

| CAPITAL EXPENDITURES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF .

1005 GF/Pro1qram Receipts

1006 GF/MHTIA

Other: 1052 Qil/Haz '47CT Fund

TOTAL

Estimate of any currentyear (FY95) cost: S notapplicable

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate pago i necessary)

No fecal Impact anoopatM.

Prepared by: Robert Poo. Director . Phone: 465-5010
Division: Information and Administrative Services Date; Tp.
Approved by. John Sandor. Commissioner

Agency: Environmental Conservation 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Office
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HOUSE COMMITTEE REPORT

9
Egte Referred: February 15, 1994 FURTHER REFERRALS
Date of Committee Action

The RESOURCES Committee considered
HOUSE BILL NO. 398 LAND CONVEYED TO & FROM MUNICIPALITIES

Art Act relating to rights in certain tide and submerged land

RECOMMENDATIONS: (\/f the same title
be replaced with CS | ]anew title

J have attached amendments(s)
Vfdo pass

[ ]do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS letter of Intent

ATTACHES NEW FISCAL NOTE(s): (O APPROVES PREVIOUS: (D Delg
[ ] fiscal impact [ ] fiscal note(s)

f]1zero fiscal note '"h N R, zlaTlqy [ ] zero fiscal note(s)

OTHER RECOMMENDATIONS

TAInJeT

S SIGNATURE
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2122/94

CS FOR HOUSE BILL NO. 39%8( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE OLBERG

A BILL
FOR AN ACT ENTITLED
"An Act relating to conveyance of certain land to municipalities."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.035(b) is amended to read:
(b) The director may

(1) delegate the administrative duties, functions or powers imposed
upon the director to a responsible employee in the division;

(2) grant preference rights for the lease or purchase of state land
without competitive hid in order to correct errors or omissions of a state or federal
administrative agency when inequitable detriment would otherwise result to a diligent
claimant or applicant due to situations over which the claimant or applicant had no
control; the exercise of this discretionary power operates only to divest the state of its
title to or interests in land and may be exercised only

(A) with the express approval of the commissioner; and
(B) if the application for the preference right is filed with the

-1- CSHB 398( )
New Tevc Underlined (DELETED TEXT BRACKETED]
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director within three years from
(i) the occurrence of the error or omission;
(1) the date of acquisition by the state of the land; or
(1ii) the date of a court decision or settlement nullifying

a disposal of state land;

(3) grant a preference right to a claimant who shows bona fide
improvement of state land or of federal land subsequendy acquired by the state and
who has in good faith sought to obtain title to the land but who, through error or
omission of others occurring within the three years before (A) the application for the
preference right, (£) the date of acquisition by the state of the land, or (C) the date of
a court decision or settlement nullifying a disposal of state land, has been denied title
to it; upon a showing satisfactory to the commissioner, the claimant may lease or
purchase the land at the price set on the date of original entry on the land or, if a price
was not set at that dme at a price determined by the director to fairly represent die
value of unimproved land at the time the claim was established, but in no event less
than the cost of administration including survey; the error or omission of a predecessor
in interest or an agent, administrator, or executor which has clearly prejudiced the
claimant may be the basis for granting a preference right;

(4) sellland by lottery for less than the appraised value when, in the
judgment of the director,past scarcity of land suitable for private ownership in any
21 particular area has resulted in unrealistic land values;

(5) when the director determines it is in the best interest of the state
and will avoid injustice to a person or the heirs or devisees of a person, dispose of
land, by direct negotiation to that person who presendy uses and who used and made
improvements to that land before January 3, 1959" or to the heirs or devisees of the
person; the amount paid for the land shall be its fair market value on the date that the
person first entered the land, as determined by the director; a parcel of land disposed
of under this paragraph shall be of a size consistent with the person's prior use, but
may not exceed five acres;

(6) dispose of an interest in land limited to use for agricultural purposes

BEERBGRERBRNS BES8 0w oo b we—
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by lottery;
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(7) convey to an adjoining landowner for its fair market value a
remnant of land that the director considers unmanageable or a parcel of land created
by a highway right-of-way alignment or realignment, or a parcel created by the
vacation of a state-owned right-of-way if

(A) the director determines that it is in the best interests of the
state;

(B) the parcel does not exceed the minimum lot size under an
applicable zoning code; and

(C) die director and the platting authority having land use
planning jurisdiction agree that conveyance of the parcel to the adjoining
landowner will result in boundaries that are convenient for the use of the land
by the landowner and compatible with municipal land use plans;

(8) for good cause extend for up to 90 days the time for rental or
installment payments by a lessee or purchaser of state land under this chapter if
reasonable penalties and interest set by the director are paid;

(9) quitclaim land or an interest in land to the federal government on
a determination that the land or the interest in land was wrongfully or erroneously
conveyed by the federal government to the state;

(10) negouate the sale or lease of state land at fair market value to a
person who acquired by contract, purchase, or lease rights to improvements on the land
from another state agency or who leased the land from another state agency.

(11) quitclaim land or an interest in land, including submerged or
shore land, to @ municipality to correct errors or omissions of the municipality
when inequitable detriment would result to a person due to that person’s reliance
on the errors or omissions of the municipality; the quitclaim shall be made on the
terms and conditions the director considers appropriate except that, if the
municipality has a remaining entitlement to land under AS ~96/. m. .uuu ut
interest quitclaimed under this paragraph is counted against the municipality's
remaining entitlement,

* Sec. 2. AS 38.05 is amended by adding a new section to read;
Sec. 38.05.825. CONVEYANCE OF TIDE AND SUBMERGED LAND TO

-3- CSHB 398( )
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MUNICIPALITIES, (a) The commissioner shall convey to a municipality tide or
submerged land requested by the municipality that is occupied or suitable tor
occupation and development if

(1) the use of the land would not unreasonably interfere with navigation
or public access;

(2) die municipality has applied to the commissioner for conveyance,
of the land under this section;

(3) the land is classified for waterfront development or for another use
that is consistent or compatible with the use proposed by the municipality, or the
proposed use of the land by the municipality is consistent or compatible with a land
use plan adopted by the municipality, the department, or the Alaska Coastal Policy
Council; and

(4) the land is required for the accomplishment of a public or private
development approved by the municipality, is the subject of a lease from the state to
the municipality, or has been approved for lease to the municipality.

(b) The commissioner may not convey land under this section that has been
designated by the legislature unless the commissioner determines thar. the proposed use
IS consistent or compatible with the purpose of the legislative designation. 1f land
designated by the legislature is conveyed, uses of the land after conveyance shall be
restricted to those uses determined by the commissioner to be consistent or compatible
with the purpose of the designation.

(c) Upon receipt of an application, the commissioner shall determine whether
the requested conveyance meets the requirements of this section and issue a written
decision regarding that determination. Upon a determination that the requirements
have been met, the commissioner shall approve the conveyance of the land to the
municipality. After conveyance to the municipality is approved, the municipality has
management authority of the land and may execute leases of the land. The cost of the
survey and all subdivision or other platting required for conveyance snail be borme by
the municipality.

(d) A conveyance under this section may contain only those restrictions
required by law, including AS 38.05.127. Land conveyed is subject to the public trust

CSHB 398( ) . 4
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doctrine that may be enforced by the state in a court of competent jurisdiction. The
municipality snail be required to ensure that reasonable access to public waters is
provided. Title to land conveyed under this section that is retained by the municipality
reverts to the state upon the dissolution of the municipality.

(e) This section does not enlarge or diminish the general grant land entitlement
of @ municipality under AS 29.65, nor is a conveyance under this section counted
against the municipality's general grant land entitlement.

* Sec. 3. AS 38.05.035(b)(I 1) is repealed January 1, 1998.

-5- CSHB 398( )
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SPONSOR SUMMARY
HB398

Am Act relating to rights in certain tide and
submerged land

Need for the Legislation

At a time when the State of Alaska is imposing a greater measure of self-
sufficiency on local governments and promoting economic development at the
local level, current state statutes work against communities of a certain class or
which were or will be incorporated after April 1, 1964.

In particular, Tide 38 of Alaska Statutes fails to recognize second class cities as
eligible to obtain tide and submerged lands despite tire fact that home rule and
first class cities incorporated prior to April 1, 1964, have this right. The effect of
this oversight places coastal second class cities at a disadvantage as they pursue
economic development along their waterfront.

Those second dass cities who are proactively involved in waterfront
development must negotiate with the State of Alaska, Division of Lands for
permits or leases which often take as much as a year' to process, are subject to
bureaucratic requirements which lack the flexibility required in diverse local
government, and which impose financial and legal obligations on local
governments which are often untenable.

Research into the legislative history of this issue reveal no reason why second
class cities were left out of the conveyance authorization nor the reason for the
incorporation deadline date of April 1, 1964.

Primary Changes in the Law

Changes simply indude second dass rities as eligible for conveyance of
tidclands and makes appropriate grammatical changes in the process.

It allows the director of the division of lands the

discretion to quitclaim land to a municipality to correct
past errors and omissions.

SPONSOR STATEMENT
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CO-SPONSOR STATEMENT
ON
SSHB 398

I am cosponsoring SSHB 398 to correct a long standing land
ownership problem i1n Skagway. Fifty years ago a dike was
constructed along the Skagway River to protect the town from
flooding. Over the years, the area between the original river bank
and the dike has been reclaimed and subdivided by the city with
lots sold and built upon (see attached map). Even the high school
iIs located in the area.

The problem is that the city did not have clear title to this land
from the start. Hence, the title for subsequent private property
owners is also clouded. Not only are the owners® iInvestments and
improvements at risk, but bank financing for further iImprovements
or sales is foreclosed.

In the past several years, the city and the Department of Natural
Resources have unsuccessfully sought an administrative remedy for
the problem. Whille current statute allows DNR administrative
discretion in resolving land ownership errors and omissions for
individual citizens [AS 38.05.035 (b)) and (b)(3)]. there is no
similar provision for errors and omissions of a mun|C|paI|ty

SSHB 398 would add such a provision. The new proposed subsection,
AS 35.05.035 (b)(11)), allows the director of the division of lands
the discretion to quitclaim land to a municipality to correct past
errors and omissions. The director may also set any terms or
conditions that 1s deemed appropriate for the transaction.
Furthermore, land title transferred to a municipality in this
manner is counted against the municipality®s general land grant
entitlement from the state.

Section 3 provides a January 1, 1998 repeal of (b)(11). Thus the
opportunity to correct munucupal land ownership errors is limited
to a three and one-half year period.
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CITY OF SKAGWAY

GATEWAY TO THE GOLD HUSH OF SB"
p. 0. BOX 413 SKAGWAY. ALASKA 99040
(PHONE) 907-983-2297
(FAX) 907-983-2151

January 13, 1994

Representative Jerry Mackie
Room 602, Court

State Capito

Juneau 99801-1182

Dear Jerry,

| would like to take this opportunity to requ ur assistance in supportin
legislation w ?uch Woutld correctalaﬁg Use prgblem |ﬁ8ﬁ< z\/ PROTENG

The details of the situation ocus n a section of the commumtg which was

floodedb the Skagway River on a regular a3|s hen protected by the construction of a
dike ap yom atea\ (Y ears ago. TR éned ou ?and v)\l/as subdivided as an

e ne
extensmﬁ fteex%tmg treet and fot grid an\ggol or used for community purposes.
The Foblem that has resulted todayo rom these earlier efforts involves reluctancg

. ,,,onhthe partvorca. title.nsurance;company to provide coverage on a lot in the reclaime

ave s been, working dUjgendy with the city in arriving at a solution to
this progle\r/ntat t]serve aYVpar{?egsl e ity in arriving uti

-Your s% ?(rtwmhel brln\ resolu%on to a problem which capnot be solved in
another wayrThan ?u or§o|u gF on this \/SUG nd lfook forward to working with
you on other matters 01State or.local concern.

Sincerely,

Stan Sekner
Mayor

oc: ity-Maifger =
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STATE OF ALASKA

EPERUEIAF O™

POSITION PAPER

Bill No.. CS HB 398(CRA) DCRA FN: Zero
Sponsor: Representative Olberg Position: Support

Title:  An Act relating to rights in certain tide and submerged land.

Effects of the Bill

Section 1 permits the Director of the Division of Lands of the Department of
Natural Resources (DNR) to quitclaim land "to a Municipality to correct errors or
omissions of the municipality when inequitable detriment would result to a
person due to that person's reliance on the errors or omission of the
municipality... " Such conveyances ae counted against any entitlement of the
municipality under AS 2965. Section 3 of the bill repeals this provision
effective January 1, 1998

Section 2 requires DNR to convey to a municipality tide or submerged land
requested by a municipality that is "occupied or suitable for occupation ad
development" if four conditions are met. The four conditions relate to (1) lack of
unreasonable interference or public access resulting for the proposed use of the
land; (2) application for conveyance by the municipality; (3) compatibility of the
proposed use and the land classification or land use plan for the area; and (4)
need for the land for development, land conveyed under the bill is subject to
the public trust doctrine. Title to land conveyed under the bill would revert to
the State if the municipality is dissolved. Conveyances of land under the bill
would not affect the general land grant entitlement of a municipality provided
by AS 2965.

Comments

Except as noted, the Department of Community and Regional Affairs (DCRA)
supports CS HB 398 (CRA) with the understanding that DNR has determined that
the bill contains appropriate safeguards to preclude unwarranted, wholesale
conveyance of tidelands and submerged lands. However, DCRA notes that the
bill places no restriction on the relationship between the land to be conveyed
and the municipality. Therefore, DCRA recommends that the bill be amended to
require that the land lo be conveyed le within or adjoining the boundaries of

File No.: CSHB 398(CRA) 2/15/94 10:54 AM
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the municipality. Further, DCRA recommends that Provisions be included to
address competing requests for conveyance of land from a borough and a city
within the borough.

Generally however, DCRA believes that the bill will promote economic
development. In particular, it will benefit second class cities, unincorporated
communities within organized boroughs, organized boroughs, and home rule and
first class cites incorporated after April 1, 1964. The bill leaves in place AS
38.05.820(b) which entitles home rule and first class cities incorporated on or
h*»fi\rp  Anril 1 10fA to "all lanH seaward" nf those cities.

!\Iﬂ' Commissioner

File No.. CSHB 398(CRA) 2115194 10:54 AM



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB39S (CRAN
1994 LEGISLATIVE SESSION

Revision Date: 11-Feb-94 Dept Affected: Natural Resources

Title: “An Act relating to conveyance of land to BRU: Resource Development

certain municipalities.. * Component;  Land Development

Sponsor: Rep. Olberg
Requestor House Resources Component Serial No. 431

Expenditures/Revenues

OPERATING EXPENDITURES FY9% FY% FY97 FY%8 FY99 FY00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0.0 00 00 « 00 0.0 0.0

CAPITAL EXPENDITURES 0.0 00 0.0 0.0 0.0 00

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 00 00 00 00

Estimate of any current year (FY94) cost: $

POSITIONS

FULL-TIME 0 0
PART-TIME 0 0
TEMPORARY 0 0

ANALYS'S (Attach a separate page |f necessary)

OO O
OO O
OO O
OO O

See Attached

Prepared by. "*<Ron Swanson t | ' Phone : 762-2692
DIVIgIOH Y —"Land /] l / Date: 11-Feh-94

Approved b Comm|SS|oner —
PPIOVEEEY NoSIT' ~ 7 A X Date: 11-Feb-94

Harry A
Agency. Natural Resources// N

PREPARER TO PEBVI@E ZLL DISTRIBUTION COPIES TO GOVERNQR'S LEGISLATIVE OFFICE
(cshb39s.xls Rev2/ayes)  Forfurther distribution information call the Governor's Legislative Office Page 1 ol 2



With the committee (House Community and Regional Affairs) substitute il being adopted the
fiscal impact to DNR s reduced. The bill now states that conveyances to municipalities will only
occur where there is an existing lease, the land is classified for waterfront development and a
roject is planned. Thus, the amount of acreage that will be conveyed has heen g?reatly reduced
rom the original bill that would have conveyed all tidelands and submerged Tand to certain
municipalities within their boundaries.

Existing staff, that is presently issuing or maintaining leases on tidelands and shore lands, will be
used instead for issuing these conveyances.



FISCAL NOTE
STATE OF ALASKA BILL NO. __ CSHB398(RES)
1994 LEGISLATIVE SESSION
Revision Date: 23-Feb-94 Dept Atfected: Natural Resources
Title: "An Act relating to conveyance of certain fand BRU: Resource Development
to municipalities.* Component:  Land Development
Sponsor Representative Olberg |
Requestor: House Resources Component Serial No. 431

Expenditures/Revenues

OPERATING EXPENDITURES FY%5 L FY9% FY97 FY93 FY99 FY00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

UND & STRUCTURES

GRANTS, CUIMS

MISCELUNEOUS

TOTAL OPERATING 0.0 0.0 00 0.0 0.0

CAPITAL EXPENDITURES 00 00 00 0.0 0.0
CHANGE IN REVENUES( ) 0.0 0.0 00 00 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 00 00 0.0 0.0 0.0

Estimate of any current year (FY94) cost: $ None

POSITIONS

FULL-TIME 0 0
PART-TIME 0 0
TEMPORARY 0 0

ANALYS|S (Attach a separate page if necessary)

OO O
OO O
OO O

There is no change in the fiscal analysis of the Resource Committee substitute for this hill.

Prepared hy: Ron Swanson, Director 762-2692
DIVIgIOH ¥ Land 23-Feb-94

Approved by Commlssmner ~
Harry AF!\I
Agency. Natural esource

PREPARER TO/ROVIpE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(CSHB398XLS Rev 21233 Forfurther distribution information call the Governor's Legislative Office Pago i f 1

Date: 23-Feb-94
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Analysis o( Bill/lProgram Effects:

In addition to the general grant land entitiements under AS 29.65, qualified cities within Alaska have been conveyed
tide and submerged land.” To understand the purpose of these conveyances of public trust Jand it is necessary to
review lederal mandates lor management of tide and submerged land prior to Alaska's admission into the Union.

In 1898 Congress passed an act extending the homesteao .aws to the District of ataska. The act declared that "all
wiich rights lo [tide lands and beds of a,n){] navigable waters] shall continue to be held by the United States In trust
lor the people of any state or states which may hereafter be erected out of said District’[Alaska]."

Thus territorial tidelands constituted a lederal trust early In Alaska's histor)(] and as such could not be disposed ol
through lease or sale. Additionally, permanent Improvements were not authorized to be constructed upon tide and

submerged land.

The importance ol improved tidelands to the vitality of the territory's economy and the health of its people is readily
apparent. It was a territory whose economy, mobility and recredtion were intimately lied to the sea. Log transfer
facilities, seafood processors, municipal docks, private boat ways and even residences were partially or wholly
constructed on tidelands with no method for individuals or busineSses lo acquire proPer authorization lor use. The
need for these activities was readily recognized by the federal managers. However, the mechanism for authorizing

such use was non-existent.

In full recognition ol these shoncomings, Congress enacted alaw on September 7, 1957 (P.L. 85-303), that conveyed
tidelands adjacent sun/eyed townsites to the Territory. The conveyance was _for tidelands and all improvements and
natural resources between the line of mean hjgh tidé and the Plerhead line. The pierhead line was defined as a 'line
parallel to the existing line of mean low tide at such distance offshore from the line of mean low tide that
encompasses to the landward all stationary, manmade structures in existence as of February 1, 1957". Under this
law acceptance by the Secretary of Interiof of new tosvnsite surveys effected conveyances ol attendant tidelands to

(he territory.
The act autharized the territor% to manage and dispose of any tract of tidelands acquired under the act for municiﬂal
business, residential or other beneficial purposes. A tidelands occupan* nr the occupant's successor in interest had

a preference right to acquire an improved tract f a disposal occurred, hese improved tracts cculo be conveyed to
lhe Incorporated town or school district. However, it this occurred, the town cr school districtmust — accord any

occupant a pra/erence right in any disposals contemplated in the future.

The Army Corps of Engineers was given the authority to establish pierhead lines for all surveyed townsites to enable
conveyances fo the territory. This process was initiated soon after passage of the act. Alaska’s statehood interrupted
this process with the conveyance of all tide and submerged land under Section 6(m) of the statehood ad to the new

State.

The Alaska Legislature incorj;)orated specific Ianguasqe in the Alaska Land Act to recognize and implement tha
provisions of the September 7, 1957, federal law.™ AS 38.05.320(b) provided:

1) The corporation must have been incorporated on or belore January 3. 1959;

-2) Tidelands subled to conve)(ance lay between lhe mean high tide line and the pierheadling, the harbor line
or in their absence, a line subled 1o Ihe approval of the diredor;

3) The corporation h3d to prepare a plat of the area conveyed showing all structures and improvements thereon
and each tract that was occupied or developed with the owner or claimant noted:; and,

4) Tha corporation had to recognize preference rights for occupied and developed trads.

The tidelands conveyances lo municipal corporations were mandatory and gave the department few discretionary
powers over the process.

In 1964 (ch 81, SLA 1964) "municipal corporation” was cnanged to “(hjome rule cities and cities of the first class"



Incorporated on or before April 1, 1964.

Following is a current list 0. Alaska's Homo Me. Iks, class and second class cities Ida, would qualify under .his

Homo Rulo Flrat Closa Second Closo

. Akhlok
‘Cordova éa;;riow Akutan
'‘Kenai raig Angoon
'Ketchikan plingham Atka
'Kodiak amnes

H Eothel
'Petersburg 'Hgomnearh Brovig Mission
‘Seward

'Valdez "Hydaburg Chignik

Clark’s Point
‘Wrangell Kake I
ge King Cove Collman Cove

'Klawock Cbcggriﬁgay
‘Nome

. Diomede
'Palican m
'Sand P(.)'m False Pass
Seldovia
, Gamboll
Skagway

Soldot Golovin
oldotna Goodnews Bay
Unalaska

Hooper Bay
Kachemak
Kaktovik
Kasaan
Kivalina
'Kotzebue
Kupreanol
Larsen Bay
Mohoryuk
Nightmute
Old Harbor
Ouzinkle

Pilot Point
Platinum

Point Hope
Port Alexander
Port Heiden
Port Lyons
Quinhagak
Saint George
Saint Michael
Saint Paul
Savoonga
'Saxman
Scammon Bay
Shaktoollk
Sheldon Paint
Shlshmarel
Stabbins
Toller
'Tenakee Springs
Thorne Bay
Togiak
Tooksook Bay
Unalokloet
Walnwright
Wales
Whittier

ehome rulo and first class chies as April 1, 1964 that received lidolands previously
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It ahould bo poinlod out that a mechanism already exists that allows citios to develop state-owned tidelands (or local purposes.
AS 38.05.810 allows cities to lease tidelands. |l the city's use of the tidelands is lor public purposes, lease rental is at loss than
(air market value; il lor a private purpose, rental is at lair market value. Ownership Is not necessary to luffill local needs lor use
ol tidelands. We have met all municipal noeds to date using this statutory authority.

Amondmonta Proposed:

The public trust doctrine holds that there are inextinguishable real property interests held by the public in tidelands. The state,
as principle trustee lor tidelands, must ensure that these public rights continue when a tidoland property interest Is created.
Property interests could be limited, a private tideland lease, or could be broad, a conveyance to a city. Because ol the public trust
doctrine the state is prohibited from conveying tidelands to private parties, except under very limited historic circumstances where
use and occupancy preceded statehood. Thoro is, however, no such limitation on cities lortract3 ol tidelands that they have been
convoyed under AS 38.05.820. The public's rights undor the public trust doctrine must be protected in conveyances to a city.

Il conveyance does occur, puhllc'rights must be protected through a reversionary Interest retained by lhe state it the public trust

is broached.

Municipal dissolutions are a trerd that is apparantly increasing. Il a municipal government chooses to dissolve, the slate must
nave me auinorny io recover iltle In urdui iu piuiuci ilio public uuat.

Any conveyances should be limited to existing or proposed public or development prolects.

Another amendment is needed stating that tide and submerged lands cannot be used to increase and municipalities land
entitlement under AS 29.65. Any conveyances, however, should bo chargod against a municipalities AS 29.65 land entitlement.



January 31, 1994

TO: Representative Harley Olberg, Chair
and Members
House Committee on Community & Regional Affairs

FROM: Kent E. Swisher, Executive Director

RE: HB 398 - Rights in certain tide and submerged land

The Alaska Municipal League supports HB 398, which would allow all Alaskan cities the
right to select and receive title to state-owned tide and submerged lands within their
municipal boundaries. In November 1993, AML’s members discussed this issue and
passed Resolution 94-10 (copy enclosed) supporting the concept included in HB 398.
Present statutes limit the ability of municipalities to obtain ownership to tide and submerged
lands within their boundaries, yet often these lands are among the most valuable for

economic development purposes. AML and its members support making such lands
available to all municipalities, as part of their municipal entitlement to state-owned land.

Enclosure

LEG94.hb398.131

Member of the National League of Cities and the National Association of Counties



Resolution of tho Alaska Municipal League
Resolution No. 94-10

A RESOLUTION AUTHORIZING THE SELECTION AND
CONVEYANCE OF STATE TIDE AND SUBMERGED LANDS
TO CITIES AND BOROUGHS IN ALASKA

WHEREAS, pursuant to the Alaska Statehood Act, the State of Alaska received title
to most of the tidelands offshore of the state land boundary, from the mean high tide to
the three-mile limit; and

WHEREAS, current provisions of Alaska Statutes have authorized the conveyance
of state-owned tide and submerged lands to a limited number of Alaska’s communities,
.e., Home Rule and First Class Cities incorporated on or before April 1,1964; and

~ WHEREAS, itis the policy of the Department of Natural Resources (DNR) to lease
tidelands to municipalities onlyat full value if the municipality will be making what DNR
believes is a commercial use of the tidelands; and

WHEREAS, boroughs never qualified for tidelands under the Tide and Submerged
Lands Act; and

~ WHEREAS, DNR will not allow for municipal selection of tidelands under a
municipality’s land entitlement; and

WHEREAS, limitations on the ability of municipalities to obtain ownership to tide
and submerged lands within their boundaries are arbitrary, unnecessary, and
unreasonable and should be eliminated in order to enhance the eConomic future of all of

Alaska’s communities:

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League that the
Alaska Legislature is respectfully encouraged to fepeal the provisions of AS 38.05.820(b)
as they limit the ability of Second Class Cities and Home Rule and First Class Cities
incorporated after April 1,1964, to obtain title from the state to tide and submerged lands
\lNltlngn ttg_etir muqmpal boundaries, notwithstanding a prior fulfillment of the municipality’s
and entitlement.

~ BE IT FURTHER RESOLVED the State of Alaska is urged to convey to each
mummpahty all tldela_nds_currentIY leased to the municipality and to convey tidelands to
a municipality for which it has a lease application pending.

BE IT FURTHER RESOLVED the State of Alaska is urged to permit each borough
to take up to 20 percent of its land entitiement in tidelands.



Alaska Municipal League Resolution 94-10

. BE IT FURTHER RESOLVED that the Alaska Legislature is urged to take such
action as may he necessary to implement the foregoing.

_ BE IT FURTHER RESOLVED that tidelands made available to municipalities shall
mcludte tidelands currently leased or permitted to third parties, subject to such leases or
permits.

Adopted this 12th day of November 1993 in Soldotna, Alaska.

Rosalee T. Walker, President

ATTEST:

Kent E. Swisher, Executive Director



February 23, 1994

T0: Representative Eill Williams, Chair
and Members
House Resources Committee

FROM: Kent E. Swisher, Executive Director
RE: CS HB 398 (CRA) - Conveyance of certain lands to municipalities

The Alaska Municipal League su,Pports CS HB 398 (CRA), which would allow the
Department of Lands to transfer title to state-owned tide and submerged lands within
municipal houndaries to municipalities for certain purposes. In Novemiber 1993, AML's
members discussed this issue and passed Resolution 94-10 (copy enclosed) supporting
the concept included in HB 398,

Present statutes |imit the ability of municipalities to obtain ownership to tide and submerged
lands within their boundaries, yet often these lands are among the mast valuable™for
economic development ,Furposes. AML and its members support making such lands
available to all municipalities, as part of their municipal entitlement to state-Owned land.

cs HB 398 ?CRA) is the result of a cooperative effort by the Division of Lands, the
Department of Community and Regional Affairs, and affected municipalities to dev,efop, a
compromise position that will best serve the publi¢ interest. |t appears to be a "win-win"
situation for all. The CS would allow municipalities to receive title to the tidelands or
submerged lands required for improvements or, developments approved by the
municipality, thus facilitating much-needed economic development projects in coastal
commumﬂes;,grotect the pubiic tryst by ensuring that the proposed use of the lands is
compatible with land use plans adopted by the ‘municipality, the Department of Natural
Resources, or the Coastal Policy. Council and that lands will be returned to the state in
case of the dissolution of a municipality; and, bﬁ’ removing DNR's burden of administering
leases for the affected lands, save money for the state.

AML supports CS HB 398 (CRA) and urges the committee's support.

Enclosure

LEG94.cshb398.223

Member of the National League of Cities and tne National Association of Counties






Resolution of the Alaska Municipal League
Resolution No. 94-10

A RESOLUTION AUTHORIZING THE SELECTION AND
CONVEYANCE OF STATE TIDE AND SUBMERGED LANDS
TO CITIES AND BOROUGHS IN ALASKA

WHEREAS, pursuant to the Alaska Statehood Act, the State of Alaska received title
to most of the tidelands offshore of the state land boundary, from the mean high tide to
the three-mile limit; and

WHEREAS, current provisions of Alaska Statutes have authorized the conveyance
of state-owned tide and submerged lands to a limited number of Alaska’s communities,
.e., Home Rule and First Class Cities incorporated on or before April 1,1964; and

~ WHEREAS, itis the policy of the Department of Natural Resources (DNR) to lease
tidelands to municipalities only at full value if the municipality will be making what DNR
believes is a commercial use of the tidelands; and

WHEREAS, horoughs never qualified for tidelands under the Tide and Submerged
Lands Act; and

~ WHEREAS, DNR will not allow for municipal selection of tidelands under a
municipality’s land entitlement; and

WHEREAS, limitations on the ability of municipalities to obtain ownership to tide
and submerged lands within their boundaries are arbitrary, unnecessary, and
unreasonable and should be eliminated in order to enhance the economic future of all of
Alaska’s communities:

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League that the
Alaska Legislature is respectfully encouraged to repeal the provisions of AS 38.05.820(h)
as they limit the ability of Second Class Cities and Home Rule and First Class Cities
incorporated after April 1,1964, to obtain title from the state to tide and submerged lands
thr&m ﬂt]_etllr murympal boundaries, notwithstanding a prior fulfillment of the municipality’s
and entitlement.

~ BE IT FURTHER RESOLVED the State of Alaska is urged to convey to each
municipality all tldela_nds_currentIY leased to the municipality and to convey tidelands to
a municipality for which it has a Tease application pending.

BE IT FURTHER RESOLVED the State of Alaska is urged to permit each borough
to take up to 20 percent of its land entitiement in tidelands.



Alaska Municipal Leaguo Resolution 94-10

~ BE IT FURTHER RESOLVED that the Alaska Legislature is urged to take such
action as may he necessary to implement the foregoing:

_ BE IT FURTHER RESOLVED that tidelands made available to municipalities shall
mcludte tidelands currently leased or permitted to third parties, subject to such leases or
permits.

Adopted this 12th day of November 1993 in Soldotna, Alaska.

Rosalee T. Walker, President

ATTEST:

Kent E. Swisher, Executive Director
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DISTRICT 39

AKIACHAK
AKIAK
ALEKNAGIK
ATMAUTLUAK
BETHEL
CHEFORNAK
CLARKS POINT
DILLINGHAM
EX

EKUK
GOODNEWS BAY
KASIGLDK
KIPNUK
KONGIGANAK
KWETHLUK
KWIGILLINGOK
MANOKOTAK
NAPAKIAK
NAPASKIAK
NUNAPITCHUK
OSCARVILLE
PLATINUM
PORTAGE CREEK
OUINHAGAK
TOGIAK
TUNTITULIAK
TWIN HILLS

Representative Lyman F. Hoffman

Alaska State House

State Capitol « Juneau. Alaska 99601-1182 - (907) 465-4453

TO: Representative Bill Williams, Chairman

House Resources Committee [?

FROM: Representative Lyman Hoffi

Prime S; -sor

HB 404 - An Actrelating to the authority of the
commissioner of natural resources to reconvej,

or relinquish an interest in, land to the United

States if that land or interest being reconveyed

or relinquished is identified in an amended application
for a land allotment under federal law and the original
claim for an allotment described land that is now
swithin, or managed as a unit of, the state park system.

RE:

DATE: March 7, 1994

o f iR £ fkk of fikhk# Xk

Mr. Chairman, thank you for taking up HB 404.

Recently there has been considerable focus by the state Department
of Natural Resources regarding the changes to Title 38 ofthe Alaska
Statutes. One component of this exercise is a technical change
allowing the State of Alaska to reconvey land to the Bureau of Land
Management. This change should expedite relocation of allotments in
state parks.

It has come to my attention, through the Bristol Bay Native
Corporation and the Bristol Bay Native Association, that efforts to
rectify this transfer situation have ground to a standstill. More than
100 applications have recently celebrated their 20tn anniversary on
BLM's shelves and it would seem , without HB 404, there is no end to
the wait in sight. The time is long past for correcting this situation.

Thank you for your consideration.

P.O. Box 886 « Bethel, Alaska 99559 « (907) 543-3541



43 USCS § 1614 Public Lands

authorized to mpdifY any such contract, with the consent of the purchaser, by substituting, to
the extent practicable, timber on other national forest latids approximately equal in volume,
species, grade, and accessibility for timber standing on any land affected by such conveyances
and, on request of the appropriate Village Corporation the Secretary of Agriculture is directed
to make such substitution to the extent it is permitted by the timber sale contract without the
consent of the purchase!.
E\b? No Iand_convered to a Native Corporation pursuant to this Act or by operation of the
aska National Interest Lands Conservation Act which is within a contmgenc?/ area
designated in a limber sale contract let by the United States shall thereafter be subject fo such
contract or to entry cr timbering by the contractor. Until a Native Corporation has received
conveyances to all ‘of the land to which it is entitled to receive under the appropriate section
or subsection of this Act, for which the land was withdrawn or selected, no land in such a
contingency area that has been withdrawn and selected, or selected, by such Corporation under
this Act shiall be entered by the timber contractor and no timber shall be cut thereon, except
by agreement with such Corporation. For purposes of this subsection, the term “contingency
area” means any area specified in a timber sale contract as an area from which the timber
contractor may “harvest timber if the volume of timber specified in the contract cannot be
obtained from one or more areas definitely designated for timbering in the contract.
(As amended Dec. 2, 1980, P. L. 96-487, Title IX. § 908. 94 Slat. 2447.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:
(][15380. Act Dec. 2, IPSO designated the existing provisions as subscc. (), and added subsec.

§ 1616. Joint Fcderal-Sinte Land Use Planning Commission for .Alaska
INTEPTRETIVE NOTES AND DECISIONS
1 Public easements (B3 L'SCS $ ul6fh)]

Recreational users of land subkelct_to conveyances
to Native wIIage under Alarka Native Claims Set-

Standing to appeal decision of Bureau of Land
Management j:)s’ toS%JSbhc egsgn&ent decision mell]de

rsuant to U 1616(b)(1) requires that
tlement Acl p , puis: 9 B)(D) requi
standln? to challenge Department of Interior action 4

in certifying area as Native village entitled to con- CFR 4.902. and said property interest i satistac-

§8 o0l et seq.) bave agpeilan“claim property interest within meanin? of

veyance” of public lands under “Act, since recre-

ational use is within zone of interest protected by
provision of § 1616(b) requiring retention of public
access casements in_lands removed from public
domain under Act, Stratroan v Watt (1981, 2A9
Alaska) 656 F2d 1321. .

Existence of h|Fhway right-of-way in_favor of
state neither precludes’ coriveyance Dby Bureau. of
Land Management under Alaska Native Claims
Settlement Act (43 USCS 88 160! et seq.). of
subjlect land in fee nor reservation of overlapping
public easement, as reservation and conveyance 3re
subject to previously existing right-of-way interest,
but” decision of BLM. to _conve¥ and conveyance
document must identify right-of-way and declare
that conveyance and reserved public easement are
subjeci to “state's right-of-way, if valid. Slate of
éslalsgabz%ept. ofTransp. A Public Facilities (1981)

tory when consisting of valid existing right to which
conveyance of lands under Alaska Native Claims
Settlement Act is subject pursuant lo 43 USCS
§ 1613(%), and additionally, appellant must further
assert that appealed decision affects that property
interest by failing to provide access to public lands.
IRDangcV|Ib|ss (Wolverine Grazers Asso.) (1982) 89

Since purpose of 43 USCS § 1616(b)(1) public
easement is to provide access across Native lands to
lands not selected, such easement necessarily affects
lands other than those to be conveyed; therefore,
member of ﬁubhc who claims private interest in
land other than land to be conveyed, in asserting
standing to appeal §_1616(bg(1).easement. decision,
can rely on this private Rolding as his or her
“property interest" affected within meaning of 43
CFR 4.902. Ervin K. Terry (1982) S9 ID 242,

§ 1617. . Indian allotment authority in Alaska; revocation; charging allotments on pending

application against statutory acreage grant

gag—g)) gUnchanged]
¢)(1)(A) Notwithstanding an?/ other provision of law, an allotment apBIicant who had a valid
fo

application_pending be

re the Department of the Interior on

ecember 18, 1971, and

whose application remains pending as of Ihe date of enactment of this subsection [enacted
Oct. 14, 1992], may amend the land description in the application of Ihe applicant (with
the advice and approval of the responsible officer of the Bureau of Indian Affairs) to
describe land other than the land that the applicant originally intended to claim if—
(i) the application pending before the Department, cither describes land selected b{,
fentatively approved to, of patented to the State of Alaska or otherwise conflicts with
an interest in land granted to the State of Alaska by the Uniied States prior to the

filing of the allotment application;

(if) the amended land description describes lan." selected by, tentatively approved to,
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who claims private interest in
id to be conveyed, in asserting
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E}mtended to claim if—
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lapBIicant who had a valid
n

describes land selected by,
r otherwise conflicts with
United States prior to the

Iby, tentatively approved to,

Alaska Native Claims Settlement

or patented to the Slate of Alaska of approximately equal acreage in substitution for

the land described in the original application; and

E\m) the Commissioner of (he Department of Natural Resources for the State of
laska, acting under the authority of State law, has agreed to reconvey or relinquish

to the United States the land,” or interest in Ilan

application.
B

to,

, described in” the amended

g It an application pending before the Department of the Interior as described in

su Fara raph (A) describes land selected by. but not tentatively aEpr_oved to or patented
he Slate of Alaska, the concurrence of the Secretary of the” In

in order for an application to proceed under this section.

erior shall be required

(2)(A) The Secretary shall accept reconveyance or relinquishment from the State of .Alaska
of the land described in an amended application pursuant to paragraph (1)(A). except
where the land described in the amended aP_pllca.tlon is State-owned land” within the
boundaries of a conservation system unit as defined in the Alaska National Interest Lands
Conservation Act. Upon acceptance, the Secretary shall issue a Native Allotment
certificate to the applicant for the land reconveyed or relinquished by the State of Alaska

to the United States.

(B) The Secretary shall adjust the computation of the acreage char?ed against the land

entitlement of the State of Alaska to ensure that this subsection wil

not cause the State

to receive either more or less than its full land entitlement under section 6 of the Act
entit'cd “An Act to provide for the admission of the State of Alaska into the Union",
approved July 7, 1958 (commonly referred to as tfe "Alaska Statehood Act") [4S USCS
note prec §21L,5and section 906 of the Alaska National Interest Lands Conservation Act

43 U.S.C.. 16
cha-ged with the acreage.

). If the State retains any pan of the fee estate, the State shall remain

(As amended Oct. 14, 1992, P. L. 102-415, § 3, 106 Stat. 2112.)
HISTORY; ANCILLARY LAWS .AND DIRECTIATS

References in text:

"The Alaska National Interest Lands Conservation Act", referred to in subsec. (c%, is Act
Dee. 2, 1950. P. L. 96-487, 94 Stat. 2371. For full classification of such Act, consult USCS

Tables volumes.

Amendments:
1992. Act Oct. 14, 1992, added subsec. (c).

interpretive notes AND DECISIONS

Native Alaskans whose families have used and
occupied lands lexmted inside 3 national wildlife
refuges do not have right to apply for allotments of
such lands, where each apfpllcants personal use and
occupancy commenced after land ceased to he va-
cant, unappropriated, and unreserved. Akoot thook
v United States, Despt, of Interior (1984, CA9
Alaska) 747 F2d 1316, o

Alaska Natives applying for allotment within
national forest under 1906 Alaskan Native Allot-
ment Act must establish personal use and occu-
ganc of land prior to establishment of forest,

hields v United States (1981, DC .Alaska) 504 F
Supp 1216. ) i
Alaskan native's allotment is land held in trust

for an Indian under 30 USCS § 185, and therefore
excluded from United States land subject to grant
of right of way under Trans-Alaska Pipeline Act (43
USCS § 1652;; native allotment application tiled in
1971 has priority over pipeline application filed in
1969 hecause vested native preference relates hack
to initiation of occupancy; apparent United States
approval of [lgiht—of—way agreement was by unau-
thorized official, and government is not estopped to
deny approval; pipeline company and state will be
awarded title to improvements, but holders of na-
tive allotment claim may be entitled to damages.
Alaska v 13.90 Acres of Land (1985, DC Alaska)
625 F Supp 1315,

§ 1618. Reservations; revocation; excepted reserve; acquisition of title to surface and subsur-
face estates in reserve; election of Village Corporations

HISTORY; .ANCILLARY LAWS .AND DIRECTIVES

Other provisions:

Supplemental appropriation for Native Groups. Act Dec. 2, 1980, P. L. 96-487, Title XIV,
Part B, 94 Stat, 2498, Prowded: “The Secretary shall ai/ by ?rant to each of the Native

Group Corporations es

ablished pursuant to section 1

2) of the Alaska Native Claims

Settlement Act 543 USCS § 1613(h)é%)& and finally certif(llze as a Native Group, an amount

not more than 5100,000 or less than

,000 adjusted according to population of each Group.

Funds authorized under this section may be used only for planning, development, and other
%rposes for which the Native Group Corporations are organized under tne Settlement Act

3 USCS 8§ 1601 el seq.].".
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§ 38.05.035 Alaska Statutes § 38.05.035

available, granted, or subject to being transferred to the state for any
purpose;

13) [Repealed, § 15c¢h 181 SLA 1978; § 20ch 182 SLA 1978]

(14) [Repealed. § 88ch 152 SLA 1984]

(b) The director may

() d :ate the administrative duties, functions or powers imposed
upon irector to a-esponsible employee in the division;

(2) arant preference rights for the lease or purchase of state land
without competitive bid in order to correct errors or omissions of a
state or federal administrative agency when inequitable detriment
would otherwise result to a diligent claimant or applicant due to situ-
ations over which the claimant or applicant had no control; the exer-
cise of this discretionary power operates only to divest the state of its
title to or interests in land and may be exercised only

(A) with the express approval of the commissioner; and

(B) if the applicaticii for the preference right is filed with the direc-
tor within three years from
—(i) the occurrence of the error or omission;

(ii) the date of acquisition by the state of the land; or

(iii) the date of a court decision or settlement nullifying a disposal
of state land;

(3) grant a preference right to a claimant who shows bona fide
improvement of state land or of federal land subsequently acquired by
the state and who has in good faith sought to obtain title to the land
but who, through error or omission *of others occurring within the
three years before (A) the application for the preference right, (B) the
date of acquisition by the state of the land, or (C) the date of a court
decisiou or settlement nullifying a disposal of state land, has been
denied title to it; upon a showing satisfactory to the commissioner, the
claimant may lease or purchase the land at the price set on the date of
original entry on the land or, if a price was not set ac that time at a
price determined by the director to fairly represent the value of unim-
proved land at the time the claim was established, but in no event less
than the cost of administration including survey; the error or omission
of a predecessor in interest or an agent, administrator, or executor
which has clearly prejudiced the claimant may be the basis for grant-
ing a preference right;

(4) sell land by lottery for less than the appraised value when, in
the judgment of the director, past scarcity of land suitable for private
ownership in any particular area has resulted in unrealistic land
values;

(5) when the director determines it is in the best interest of the
state and will avoid injustice to a person or the heirs or devisees of a
person, dispose of land, by direct negotiation to that person who pres-
ently uses and who used and made improvements to that land before
January 3, 1959 or to the heirs or devisees of the person; the amount

2g. 0S.08S
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MEMORANDUM State of Alaska

DIVISION OF PARKS AND OUTDOOR RECREATION
DEPARTMENT OF NATURAL RESOURCES

To:  Ron Swanson pAaTE: 9 December 1993
Director
Division of Land

TELEPHONE: [62-2600

762-2535 FAX
FrRom: Peter J. Pn arese suBJecT: Naiive Allotments in
Chief, JEj*"perations Alaska State Parks

Below listed are the aPprommate numbers of Native Allotment
Applications in unlts Of the urate park Ystem The numbers
reported. are for_ pending appllcanons still to be adjudicated-  Records
on file in the Division 0f Land may be more accurate in units such as
the Alaska Chilkat Bald Eagle preserve and Denali State park.

Alaska Chilkat Bald Eagle Preserve 135

Wo d-Tikchik State Park 04

Kachemak Bay State Park 2
Captain Cook “State Rec. Area 2
Denali State Park 12
Shuyak Island State Park 4
Total 159

Numerous allotment appllcanons in_state park units have been
adjudicated and patent awarded. Developing detailed information
one the number of pending or patented Native allotment claims will
take more time. Please give me a call if | can be of further

assistance.
Post-ir brand fax transmittal memo 7671 #orpagea» j
Dtysfey-
P/TMKI >
Phono A2.7 3,36M"N2-
2274 Kax*

frifror. £ O-ffrl/ofrten-f's In Sify-fe fihrfcs



FISCAL NOTE

STATE OF .ALASKA BELL NO. [1B404

1994 LEGISLATIVE SESSION

Revision Date: Original Dept Affected: Natural Resources

Title: “An Act relating to lhe authority of the BRU: Parks and Recreation Management
commissioner of natural resources to reconvey, or relinquish an...' Component: Parks Management

Sponsor: Representative Hoffman

Requestor: Representative Hoffman Component Serial No. 452
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES -
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0.0|
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Pragram Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY94) cost: 5 None

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Existing staff assigned to the Division of Parks and Outdoor Recreation are performing the duties and public contact necessary to begin,
administer, and complete the allotment application amendment process as part of their duties in managing Wood-Tikchik State Park.
Allowing applicants to amend their applications for land outside of a state park will reduce public impact and speed finalization of these

applications, some of which have been pending for over 30 years.

Prepared by: Neil Johannsen, Director Phone 762-2603
Division: Parks Date : 25-Feb-94
Approved by Commissioner

Harry A. Noahi. Date: 25-Feb-94
Agency: Natural Resourtwr's

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(HB-KM.XLS Rov 2/2S'4) Forfurther distribution Information call the Governor’s Legislative Office Pago | or i
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The RESOURCES Committee considered: HB 426
HOUSE BILL NO. 426 CHICKALOON FLATS CRITICAL HABITAT AREA

"An Act establishing the Chickaloon Flats Critical Habitat Area."
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SPONSOR STATEMENT

HB 426
*An Act establishing the Chickaloon Flats Critical Habitat Area”

Chickaloon Flats is on the northeast side of the Kenai Peninsula, on the Tumagain
Ann facing the Anchorage Coastal Refuge and Potter Flats. The area has a local
nesting population of ducks and geese. The most important use of this area is as a
feeding and resting area for migratin? ducks, geese and shore birds. Up to 25,000
birds a day use the mudflats and tidal marsh. For example, the area is often used
when Portage Pass is closed due to bad weather. The waterfowl that normally
transit the pass have to have a place to rest and feed. Chickaloon Rats is the
principal place they use on Tumagain Arm.

Alaska has the most comprehensive waterfow| refuge and critical habitat system
of any state in the nation. There is Mendenhall Staie Game Refuge, 17,000 acres,
Anchorage Coastal Refuge, 14,000 acres, Trading Bay State Game Refuge,
186,000 acres, Redoubt Bay Critical Habitat Area, 201,000 acres, Goose Bay
State Game Refuge, 14,000 acres, Palmer Hay Flats State Game Refuge, 38,000
acres, Susitna Flats State Game Refuge, 301,000 acres and Fox River Rats
Crif;~al Habitat Area. The Chickaloon Flats area, with approximately 22,000
acres, will be an important addition to this system.

The purpose of this bill is to assure adequate habitat for waterfow| rather than
create a stumbling block for future development of resources. There are
currently no valid oil and gas leases in the proposed critical habitat area that
would be disrupted by the formation of a critical habitat area. Additionally,
there is nothing in this bill that would preclude the future exploration of this
area.

| urge your support of this proposed legislation.



CS FOR HOUSE BILL NO. 426(0&G)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE SPECIAL COMMITTEE ON OIL. AND GAS

Offered: 2/18/4 .
Referred: Resources, Finance

Sponsors):  REPRESENTATIVE BUNDE

A BILL

FOR AN ACT ENTITLED

"An Act establishing the Chickaloon Flats Critical Habitat Area."

8-1.51568Y]

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sectionl. AS 16.20 is amended by adding a new section to read:

Sec. 16.20.630. CHICKALOON FLATS CRITICAL HABITAT AREA, (a)

The following described area is established as the Chickaloon Flats Critical Habitat

Area:

The land and water encompassed by a boundary beginning at the point

on the shore of Chickaloon Bay at longitude W149 degrees, 53 minutes;

thence westerly along the mean high water line of Chickaloon Bay to

longitude W150 degrees, 18 minutes; thence easterly to the point of the

beginning.

(b) The department shall permit entry within the Chickaloon Flats Critical

Habitat Area for the exploration and development of oil and gas resources when it is

compatible with the purposes for which the critical habitat area is established.

11804261) 1
New Text Underlined fDELETED TEXT BRACKETED)

CSHB 426(0&G)



) The department shall permit public uses of the Chickaloon Flats Critical
Habitat Area in a manner that is compatible with the purposes for which the critical
habitat area is established. The department shall permit the following public uses to
continue without further approval by the department unless the department determines
that the use is not compatible with the purposes for which the Chickaloon Flats Critical
Habitat Area is established:

(1) hunting, including subsistence hunting, trapping, and subsistence,
commercial, and sport fishing;

(2) hiking, backpacking, and camping, including the use of campfires;

(3) cross-country skiing, snowmachining, boating, and the landing of
aircraft; and

(4) other related uses that are temporary in duration and have no
foreseeable adverse effects on vegetation, drainage, soil stability, or fish and game and
their habitat.

CSHB 426(0&G) 2 HB0426B
New Text Underlined [DELETED TEXT BRACKETED]



PROPOSED CHICKALOON FLATS
CRITICAL HABITAT AREA
BACKGROUND INFORMATION

LOCATION: The proposed Chickaloon Flats Critical Habitat Area is
located on the south side of Turnagain Arm at the head of Cook
Inlet and is bisected by the Chickaloon River.

AREA DESCRIPTION: The proposed Chickaloon Flats Critical Habitat
Area encompasses a large expanse of state-owned tidelands lying
within the Kenai Peninsula Borough. Adjacent uplands are managed
by the Kenai National Wildlife Refuge.

FISH AND WILDLIFE RESOURCES: Chickaloon Flats is one of a handful
of key waterfowl and shorebird habitats in Cook Inlet which provide
vital staging habitat for arctic nesting birds on their way to and
from nesting grounds in the north. The mudflats and tidal marsh at
the mouth of the Chickaloon River, created by the dramatic tidal
action of Turnagain Arm, are critical waterfowl and shorebird
feeding and resting habitat during spring and fall migration. In
the fall, waterfowl waiting out bad weather replenish energy
reserves on Chickaloon Flats before flying south through Turnagain
Pass. Up to 25,000 birds a day use the mudflats and tidal marsh
for resting and feeding during fall migration, 1including up to
5,000 Ulesser Canada geese at a time. Fall migrants include:
tundra and trumpeter swans; lesser Canada geese; white-fronted
geese; sandhill cranes; mallards; pintails; green-winged teal;
shovelers; gadwalls; and American wigeon. Additional waterfowl
species found during 1ice free months include: red-breasted
mergansers, canvasbacks, common merganser, greater scaup, -and
common goldeneye. Snow geese and swans are most numerous on the
flats during spring migration.

Northern phalaropes, glaucous-winged gulls, mew gulls, Bonaparte®s
gulls, arctic terns, common snipe, yellowlegs, dowitchers,
semipalmated plovers, sandpipers, whimbrels and godwits also feed
on the productive estuarine tideflats.

PUBLIC USE AND ACCESS: Chickaloon Flats has long been recognized as
an important waterfowl hunting area in Cook Inlet. Fall waterfowl
hunters access Chickaloon Flats by floatplane, Jlanding on river
channels and larger ponds or arrive by boat from the nearby

community of Hope. Four-wheel drive vehicles are also used to
access the area along unmaintained pipeline access roads through
the Kenai National Wildlife Refuge. Mallards, pintails, wigeon,

at.d green-winged teal are most frequently harvested.

REF RENCES:

Quimby, Roland L. 1972 Waterbird Habitat and Use of Chickaloon
Flats, pp 86. n

U.S. Fish and Wildlife Service. 1985 Kenai National Wildlife

Refuge Final Comprehensive Conservation Plan, pp 195.
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FISCAL NOTE No. 1
JTTt tvg Version, cshb 426 (o&f)

STATE OF ALASKA (H) Publish Date: 2/18/9

1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Fish Mid Came
Title; Chickaloon Flats Critical Habrtpt Arc™ BRU: Habitat wed Rcstoraijgfl,
Soonsor | e Bunfc Component: Habitat
R%questor: %%\g }éommlttee on Qi & Gas COMPONENT SERIAL NO.  4M_
OPERATING EXPENDITURES FY % FY % FY 97 FY B FY 99 FY @
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

land & structures

GRANTS, CLAIMS

MISCELLANEQOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ()

1002 Federal Receipts

1003 GF Match

1004 GF

1006 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

Estimate of any current year (FY 94) cost: $ 0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE
For furtuer distribution information, call the Governor’s Legislative Office f
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 426
1994 LEGISLATIVE SESSION

Revision Date: Dept. AfTected: Fish and Came
Title: Chickaloon Flats Critical Habita.CAga BRU: Habitat and Resforation

_ Component:  Habitat
Sponsor: Representative Bwdc.
equestor fli) Special Committee on Oil &.0as_ COMPONENT SERIAL NO. 4%

OPERATING EXPENDITURES FY % FY % FY 97 FY 98 FY 9
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL EXPENDITURES o 1
CHANGE IN REVENUES ()

1002 Federal Receipts

1008 GF Match

1004 GF

1006 GF/Projrram Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0

Estimate of any current year (FY 94) cost: $

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)

Prepared By:  Frank Rw .-PKWtM. Phone: 4554105

Division: Habitat and, Date: FADhTY 11 19%.
Approved by Commissioner”

Agency: Alaska :FAsfa fifi4 g» Date:  Eebn«rY-Il,..193i.
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