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(b) The departm ent w ill, in its d iscretion, require analysis o f  oil for a com ponent 
listed in (a) o f  this section, using m ethods prescribed on the surface o ilin g  permit 
application form. (Eff. 5/14/92, R egister 122)

Authority: AS 46.03.020 AS 46.03.299
A S 46.03.296 AS 46.03.740

18 AAC 75.730. DECISION ON APPLICATION FOR SURFACE OILING PERMIT; 
PERMIT TERM AND CONDITIONS.

(a) The department w ill, in its d iscretion, grant or deny an application subm itted  
under 18 AA C  75.700. The department w ill consider the fo llow in g  criteria before 
issu ing a d ec ision  under this section:

(1 ) the potential for po llu tion  o f  adjacent waters, includ ing groundwater;
(2 ) the potential for po llu tion  o f  vegetation;
(3) the need for the o iling, includ ing local pub lic opinion, and considerations o f  air 

quality as addressed by 18 AA C  50;
(4) the predicted weather conditions for the time of the oiling; and
(5) effects on the environment.
(b) In addition to the specific terms and conditions set out in the permit, a surface 

oiling permit,is subject to the following terms and conditions:
(1) oil or other petroleum-derived dust retardants may not be applied to wet surfaces, 

e frozen surfaces, or snow-covered surfaces; however, oil or otherpetroleum-derived dust
retardants may be applied to a damp surface if deliberate dampening of the surface is 
part-of the normal oiling procedure;

(2) ooil or other petroleum-derived .dust retardants may be applied only in the 
minimum amounts necessary and may not be allowed to stand in ponds on the surface;

(3) there may be no runoff of oil or other petroleum-derived dust retardants from the 
surface receiving the application;
* • (4) oil or other petr.oleiim-derived dust retardants may not be applied to any surface 
during precipitation or when precipitation is imminent;,

(5) there must b°e equipment such as brooms and mops on the job to prevent oily 
runoff and to spread any ponded oil or other petroleum derived du.^ retardants;

(6) unless specifically allowed in the permit, in order to avoid drifting of droplets 
to adjacent vegetation and property, oil or other petroleum-derived dust retardants may 
not be applied if local wind speed is 15 miles per hour or greater;

(7) the permittee shall inspect immediately the freshly-treated surface for oily runoff 
and ponding of oil or other petroleum-derived dust retardants;

(8) to avoid offensive odors, only nonodorous oils and other petroleum-derived dust 
retardants may be used on. surfaces near residential areas or on surfaces that receive

o considerable pedestrian traffic; odorous oils may be used only on rural surfaces where 
the odor is less likely to be noticeable and pedestrian traffic is minimal; and

(9) no oil or other petroleum-derived dust retardants may be allowed to enter state 
waters or to enter upon private property. (Eff. 5/14/92, Register 122)

Authority: AS 46.03.020
AS 46.03.740
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ARTICLE  8 . O il D ischarge fo r  S c ien tific  Pu iposes

18 A A C  75.800. PERM IT FOR OIL D ISC H A RG E FOR SCIENTIFIC  PURPO SES.
Notwithstanding 18 AAC 70.020, 18 AAC 72.010. and 18 AAC 75.700 -  18 AAC 
75.730, the department will, in its discretion, issue a permit for the discharge of oil, 
asphalt, bitumen, or a residuary product of petroleum onto the land or into state waters 
for research and scientific purposes. The department will issue a permit under this 
section only after it has evaluated the proposed project and found that

(1) the benefits from the information that will be developed outweigh the potential 
environmental damage that might result;

(2) the project has the written approval of all potentially affected landowners and 
persons with appropriated water rights for the water to be affected;

(3) the person proposing the project will, upon completion of the project, restore the 
environment affected by the project to a condition as near to the original condition as 
feasible;

(4) the person proposing the project has sufficient expertise and resources to conduct 
the project in a responsible manner; and

(5) the proposed p ro je c ts  othetwise in the public interest. (Eff. 5/14/92, Register 
1 2 2 )

Authority: AS 46.03.020.
AS 46.03.740

18 A A C  75.810. PERM IT PRO CEDU RES.
(a) An application for a permit under 18 AAC 75.800 must be made on forms 

supplied by the department. The application must be sent to the department at least 60 
days before the proposed discharge is to begin. The application must include

(1) the name, address, and telephone number of the applicant;
(2) a detailed description of the proposed project, including'plans for restoration;
(3) a description of the geographical area involved; and
(4) a description of the expected flow pattern of any water to be affected by the 

project.
(b) The department will
(1) send a copy of a completed application received under this section to the 

departments of fish and game, natural resources, commerce and economic development, 
and health and social services; and

(2) publish notice of the application as provided in 18 AAC 15.050.
(c) The department will attach terms and conditions to the permit which it finds are 

necessary to protect the environment and potentially affected property owners. A permit 
is further subject to the permittee's stipulation and agreement to
. (1) modify activities if served with a notice under 18 AAC 75.820; or

(2) immediately cease all permitted activities if served with a notice to terminate 
under 18' AAC 75.830. (Eff. 5/14/92, Register 122)

Authority: AS 46.03.020
AS-46.03.740 •
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18 AAC 75.820. MODIFICATION OF PERMIT.
The department will, in its discretion, and after giving notice to the permittee, modify 
the terms and conditions of a permit issued under 18 AAC 75.810 if the department 
finds that modification is necessary to protect the environment.
(Eff. 5/14/92, Register 122)

Authority: AS 46.03.020
AS 46.03.740

18 AAC 75.830. TERMINATION OF PERMIT.
The department will, in its d ;scretion, and after giving notice to the permittee, terminate 
a permit issued under 18 AAC 75.810 if the department finds that

(1) the permit was obtained by misrepresentation of a material fact or by failure of 
the applicant to fully disclose the facts;

(2) there has been noncompliance with a term or condition of the permit; or
1.3) based oninformation received after issuance of the permit, the permit should not 

have been granted. (Eff. 5/14/92, Register 122)'

Authority: '* AS 46.03.020 
AS 46.03.740

ARTICLE 9. General Provisions.

■ 18 AAC 75.905. FALSIFICATION PROHIBITED.
No person may falsely state information submitted under AS 46.03, AS 46.04, AS 46.09, 
or this chapter. (Eff. 5/14/92, Register 122)

Authority: AS 46.03.020
AS 46.03.790 

• AS 46.04.070

• 18 AAC 75.990. DEFINITIONS.
Unless the context indicates otherwise, in this chapter *

(1) "approved" means approved by the department;
(2) "area of public concern" means a geographic area that, in the department's 

judgment, deserves special protection from an oil discharge, including
(A) an area of unique cultural value, historical significance, or scenic importance;
(B) an area of substantial residential or public recreational value or opportunity;
(C) an area where fish hatcheries or other.facilities primarily dependent upon the use 

of potentially affected water are located;
(D) an area significantly used for commercial, sport, or subsistence hunting, fishing, 

and gathering; and
(E) an area where concentrations of terrestrial or marine mammals or bird 

populations primarily dependent on the marine environment are located;
. (3) "barge" means oil barge;

(4) "barrel" has the meaning given that term' at AS 46.04.900;
(5) "best available technology" means equipment, supplies, and other resources 

which, in the department's judgment, meet or exceed the current level of demonstrated 
available technology;
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(6) "capacity" m eans storage capacity;
(7) "cargo vo lum e" m eans storage capacity;
(8) "catastrophic o il d ischarge" has the m ean ing g iven  that term at AS 46.04.900;
(9) "catch tank" means the con tainer that co lle c ts  w ell fluids, muds, and o il from  

drilling;
(1 0 ) "cleanup" m eans removal o f  o il or another hazardous substance from the 

environm ent, restoration, and other m easures that the department considers necessary to 
m itigate or avo id  further threat to the land, waters, or air o f  the state;

(1 1 ) "contain" m eans to surround a discharge w ith booms, berms, dikes, or other 
barriers to prevent the further spread o f  the discharge;

(1 2 ) "control" m eans to stop, restrict, or d eflec t the m ovem ent o f  a discharge;
(13) "department" m eans the A laska Department o f  Environm ental Conservation;
(14) "d ischarge" has the m ean ing g iv en  that term at AS 46.04.900; for purposes o f  

this chapter, the term app lies to an unperm itted d ischarge into the environm ent;
(15) "dispersant" m eans a ch em ica l agent used  to enhance the breakup o f  

concen trations o f  d ischarged oil in to droplets, thereby prom oting m ix ing o f  o il into the 
water co lum n and accelerating d ilu tion  and degradation rates;

(16). "environm enta lly  sen sit iv e  area '1 m eans a geographic area that, in the 
departm ent’s judgm ent, is e sp ec ia lly  sen sit iv e  to change or alteration, includ ing

(A) an area o f  unique, scarce, fragile, or vu lnerab le natural habitat;
(B '1 an area o f  h igh natural productiv ity or essen tia l habitat for liv in g  resources;

’ (C) an area o f  unique g eo lo g ic  or topographic s ign ifican ce  which is su scep tib le to 
a discharge;

(D) an area needed to protect, maintain, or rep len ish land or resources, includ ing  
floodplains, aquifer recharge areas, beaches, and o ffshore sand deposits;

(E) a state or federal critical habitat,.refuge, park, or other designated  refuge or 
preserve; and

(F) an area that merits specia l attention as d efin ed  at 6 AA C  80.170;
(17) "estuarine" or "estuary" m eans a sem i-enclosed, coasta l body o f  water wh ich  

has a free connection  w ith  the sea and w ith in  which seawater is m easurably d ilu ted with  
freshwater derived from  land drainage;

(18) "ex istin g  insta lla tion" m eans storage and surge tanks, secondary containm ent, 
p ip ing and any other operational appurtenances constructed and insta lled before the 
e ffe c tiv e  date o f  th is section ; ex is t in g  storage and surge tanks that have been  
reconstructed, as d efin ed  in API Standard 653, First Edition,-1991, and Supp lem en t 1, 
January 1992, are con sid ered  a new  insta lla tion  for the purposes o f  th is chapter;

(19) "exploration facility" has ihe meaning given that term at AS 46.04.900;
(20) "facility" or "fa c ility  or operation" m eans any o ffshore or onshore structure, 

improvem ent, vessel, veh icle, land, enterprise, endeavor, or act, and in c lud es an o il 
term inal facility, tank vesse l, o il barge, p ipeline, and an exp loration  or production  
facility;

(2 1 ).. "freshwater w etland s" m eans th o se environm ents characterized by rooted  
vegeta tion  that is partia lly subm erged  either continuously, or period ica lly  by surface 
freshwater w ith  le ss than .5 parts per thousand sa lt con ten t and3 not ex ceed in g  three 
meters in depth;

(22 ) "groundwater" m eans water in the zon e o f  saturation, w h ich  is the zone b e low  
the water table, where all interstices- are filled  w ith water;

(23) "hazardous substance" has the m ean ing g iv en  that term at A S  46.03.826;
(24) "h azard ou s‘w aste" m eans w astes w ith in the scop e o f  18 A A C  62.010 -- 18 

A A C  62.020; ‘
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(25) "im perm eab le" m eans using a layer o f  manufactured material o f su ffic ien t 
th ickness, density, and com position  to produce a m aximum  perm eability for the 
substance being conta ined o f  I x 10 '7 cen tim eters per second at the m axim um  
anticipated hydrostatic pressure, su ffic ien t to contain a discharge until it is detected and 
c leaned  up;

(26) "in sid e waters o f  Southeast A laska" includes all those marine waters ly ing  
in side the boundary line estab lish ed  in 42 Federal R egister 35791 (July 11, 1977);

(27) "ligh tering" m eans the pum ping or transferring o f  o il from the cargo- 
com partm ent o f  one vessel, barge, storage tank, or container to another vessel, barge, 
storage tank, or container;

(28) " liqu efied  petroleum  gas" m eans natural gas converted  to a liqu id state by 
pressure and coo ling, bjtane, propare, and other light ends wh ich  at 70 d eg iees  
Fahrenheit and atm ospheric pressure revert to the ga seou s state;

(29) "local government" means ;.ny borough, city, town, village, or other political 
subdivision of the state, any Indian tribe or authorised tribal organization, and includes 
any rural community or unincorporated town or village;

(30) "major discharge" means a discharge of oil
(A) over 10,000 gallons on inland waters;
(B) over 100,000 gallons on coastal waters; or

. (C) in any amount that results in a release that ' •
(i) might require evacuation or sheltering of nearby residents or businesses; qr

. (ii) causes a serious environmental threat;
(31) "marine waters" means all saltwater environments, including saltwater wetlands, 

estuaries, and the intertidal zone;
(32) "mechanical response method" means the use of containment booms, skimmers, 

and other apparatus and equipment required for mechanical containment and removal 
of a discharge; . # •

(33) "new installation" means storage- and surge tanks, secondary containment, 
piping and any other operational appurtenances constructed, installed, or placed into 
service after the effective date of this section, including reconstructed storage; and surge 
tanks, as defined in API Standard 653, First Edition, 1991, and Supplement 1, January 
1992;

(34) "noncrude oil" means any refined petroleum product derived from crude oil;
(35) "oil" has the meaning given that term at AS 46.04.900;
(36) "oil barge" has the meaning given that term at AS 46.04.900;
(37) "oil storage tank", for the purposes of 18 AAC 75.065 and 18 AAC 75.075 

means all containers, including storage and surge tanks, used to store bulk quantities of 
oil which have a capacity greater than 10,000 gallons, but does not include process 
pressure vessels or underground storage tanks;

(38) "oil terminal facility" has the meaning given that term at AS 46.04.900 and ' 
includes'vessels classified as oil terminal facilities under 18 AAC 75.280;

(39) "oily waste" means any material, including water, that has been contaminated 
by or mixed with oil in other tnan naturally occurring circumstances;

.(40) "open burning" means the burning of any material so that the products of 
combustion are emitted directly into the ambient air without passing through a stack or 
flare; • “ •

(41) "open water" means marine waters below mean low low water and freshwaters 
of the state, excluding wetlands and the wetland or shoreline perimeter of lakes, rivers, 
and streams;

(42) "operator" has the meaning given that term at AS 46.04.900;
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(43) "owner or operator" means the owner or operator of a facility or operation that 
is subject to the requirements of AS 46.04.030, 46.04.040. or this chapter;

(44) "permafrost" means soil or other earth material supporting vegetation with a 
temperature that remains below 32 degrees Fahrenheit for two or more years;

(45) "persistent product" means a refined oil product with a common name such as 
bunker C, Number 6, Chevron Residual, lube oil, or any other product with similar 
viscosity, degradability, and dispersibility;

(46) "person" has the meaning given that term at AS 46.04.900;
(47) "person in charge," in addition to the person causing or permitting a discharge, 

includes
(A) for a vessel, the master;
(B) for a vehicle, the operator; and
(C) the person'exercising a possessory, interest in the facility or operation at the time 

of the discharge; unless the possessory interest is being exercised solely for the purpose 
of providing a place of residence for the person;

(48) "pipeline" has the meaning given that term at AS 46.04.900;
(49) "plan" means an oil discharge prevention and contingency plan approved under 

this' chapter; .
’ (50) "plan holder" means an applicant who has received department appjroval for an 

oil discharge prevention and contingency plan and who is responsible for compliance 
with the plan as approved;

(51) "ppm" means parts per million;
(52) "Prince William Sound" includes all marine waters lying inside the boundary 

line established in 42 Federal Register 35791 (July 11, 1977);
(53) "Prince William Sound towing package" means a towing gear assembly that 

consists of
(A) 400 feet of 2 ‘/4 jnch tow reaching wire;
(B) 720 feet of six-inch polypropylene floating pickup line;
(C) one floating pickup buoy; and
(D) a "D" shackle, 2 ‘/4 inches in diameter, with a 4 l/8 inch jaw opening, and a 

breaking strain of 55 tons, to connect the floating line to the tow reaching wire;
(54) "production facility" has the meaning given that term at AS 46.04.900;
(55) "realistic maximum operating limitation" means the upper limit of a 

combination of environmental factors that might occur at a facility or operation beyond 
which an operator would be unable ro mount a mechanical response to a discharge

. event;
(56) "response planning standard" means a planning standard against which the 

adequacy of ah oil discharge prevention and contingency plan will be judged by the
’ department and does not constitute a cleanup standard that must be met by the holder 
of a contingency plan;

(57). "resource agencies" means, in addition to the Alaska Department of 
Environmental Conservation, the Alaska Department of Natural Resources and the 
Alaska Department of Fish and Game;

(58) "saltwater wetlands" means those coastal areas along sheltered shorelines 
characterized by halophytic hydrophytes and macroalgae extending from extreme low 
tide to an area above extreme high tide which is influenced by sea spray or tidally 
induced water table changes;

(59) "sensitive gauging system" means the best demonstrated available gauging 
technology at the time of tank construction or substantial reconstruction, or initial 
gauging system installation;
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(60) "sensitive receiving environment." for the purposes of 18 AAC 75.075(d). 
means fresh or marine waters supporting anadromous fish or used for drinking or fo o d  
processing, waters susceptible to eutrophication, a stream with low or intermittent flow, 
tundra, or lands which permit exposure of wastewater to the public;

(61) "significant change" means
(A) a change in operational readme*- ' or removal from designated storage of 

significant equipment or materials;
(B) a management or ownership change resulting in new chain-o/'-command or lead 

response personnel;
(C) a change in response contractors;
(D) a change in spill control or cleanup strategies; or
(E) any factor that significantly alters or reduces the ability of the plan holder to 

respond according to the provisions of the approved contingency plan;
(62) "state waters’" means waters of the state;
(63) "storage capacity," means, for a vessel, the maximum amount of oil that the 

vessel can legally carry as cargo while in state waters, or as certified by the American 
Bureau of Shipping, Certificate of Inspection by United States Coast Guard, or an 
equivalent classification by a society or agency in a foreign country or a lesser amount 
upon proof and verification to the department's satisfaction; for a tank, "storage 
capacity" means the full physical volume of the tank; the storage capacity of pip.es at 
a facility is considered part of the storage capacity of that facility;

. (64) "sufficiently impermeable" means, for a secondary containment system,, that the 
design and construction of the system is such that it has the impermeability necessary 
to protect groundwater from contamination and to contain a discharge until it can be 
detected and cleaned up; for design purposes for a new installation, this means using a 
layer of natural or manufactured' material of sufficient thickness, density, and 
composition to produce a maximum permeability for the substance being contained of 
1 x 10'6 cm per second at a maximum anticipated hydrostatic pressure, unless an 
alternate design standard is approved by the department;

(65) "surety" includes a surety bond;
(66) "tank vessel" has the meaning given that term at AS 46.04.900;
(67) "transmission pipeline" means a pipeline, whether interstate or intrastate subject 

to regulation by the United States Department of Transportation under 49 C.F.R. 195, 
as amended through October 1, 1990, through which crude oil moves in transportation, 
including line pipe, valves, and other appurtenances connected to line pipe, pumping 
units, and fabricated assemblies associated with pumping units; "transmission pipeline" 
does not include gathering lines, flow lines, or facility piping;

(68) "ultimate disposal" includes disposal"into or upon the waters or the surface or 
subsurface land of the state;

(69) "vessel" has the meaning given that term at AS '46.04.900;^and
(70) "waters of the state" has the meaning given that term at AS 46.04.900.
(71) "oil spiil primary response action contractor," for the purposes of

18 AAC 75.425 and 18 AAC 75.445, has the meaning given at 18 AAC 75.500(a). (Eff. 
5/14/92, Register 122; am 9/25/93, Register 127)

Authority: AS 46.03.020 ’ AS 46.03.740 AS 46.04.070
AS 46.03.050 AS 46.04.030
AS 46.03.710 AS 46.04.035
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Alaska Department of Environmental Conservation

D i s c h a r g e  N o t i f i c a t i o n  a n d  R e p o r t i n g  R e q u i r e m e n t s
.AS 46.03.755 and 18 AAC 75.300-.307

Notification ot a discharge m u s t  be m ade to the nearest D E C  office d u rin g  w o rk in g  h o u rs

o r

2 4 -H o u r Em ergency Reporting N u m b e r  d u rin g  n o n -w o rk in g  h o u rs  

1 -8 0 0 4 7 8 -9 3 0 0  In-state 

907-269-5711 Out-of-state

Notification Requirements •

Any discharge of 
Hazardous Substance
Any discharge of Oil

— A s  soon as the person has knowledge of any discharge.

— A s  soon as the person has knowledge of any discharge.

Any discharge of 
Hazardous Substance
Any discharae of Oil 
in excess of 55 gallons

. n
Any discharge of Oil 
in excess of 10 gallons 
but 55 gallons o r less
Any discharge of O il 
from 1 to 10 gallons

of oil
in  excess of 55 gallons

— W ithin 48 hours after the person has knowledge of any 
discharge.

Reporting Requirement

— A s  soon as ‘he person has knowledge of any discharge.

— A s  soon as the person has knowledge of any discharge.

-W ith in  48 hours after the person has knowledge of any 
discharge.

- A  person in charge of a facility or operation shall maintain, 

and provide to the department on a m onthly basis, a 
written record of any discharge including a cumulative 
discharge.

A  written final report m u st be submitted to the Department for any discharge within 15 days after 
cleanup is completed or, if no cleanup occurs, within 15 days after the discharge. The Department 

may require interim reports until cleanup is completed.



During normal working hours call the nearest office of the 
ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION:

I SoutIieast Re^ion 1 Northern Region, '
Juneau District 465-5340
Ketchikan District 225-6200 
Sitka District 747-8614

Coordinator's Office

Interior District 
Nome District 
Tok District

278-8595

451-2360
443-2600
883-4381

-SouthteHti'al Region
Anchorage District 349-7755
Kenai District 262-5210
Matanuska Susitna District 376-5038

Valdez Field Office , . *835-4698
Cordova Field Office 424-4385

Western District 349-7755
Bethel Field Office 543-3215
Kodiak Field Office ' . 486-6760
Unalaska Field Office 581-1822

Prince William Sound District 835-4698

O r  T a l l -  1 - 8 0 0 - 4 7 8 - 9 3 0 - a  ‘ " S t a t e  2 4  h o u r s / d a y

' - Z |  V - g B  I .  ( 9 0 7 )  2 6 9 - 5 7 1 1  ; O u t  o f  S t a t e

Alaska Department o f Environmental Conservation 
410 Willoughby Ave., Suite 105
Juneau, AK 99801-1795 Alaska Statute 46.03.755



H istory  of the 470 Fund by the Sponsor

By M ike Davis

There have been a number of editorials, advertisements and statements to the press 
regarding the original intent o f the "470" fund (the Oil and Hazardous Substance Release 
Response Fund). Much of the information is misleading and inaccurate. As the original 
sponsor o f HB 470 which passed in 1986,1 thought I should set the record straight.

In 1985, during my second term in the legislature, I was Chairman of the Special 
Committee on Oil and Gas. A young woman came to me with an issue: A number of 
people on the Kenai Peninsula had polluted wells which were located near gravel pits 
containing drilling muds caused by previous oil and gas development.

I agreed to conduct a hearing to see if the state was doing everything possible to protect the 
water supply of Kenai residents. At the hearing we heard from concerned citizens, the 
Environmental Protection Agency (EPA) and the Alaska Department of Environmental 
Conservation (DEC). We found that the Kenai did have significant contamination in some 
areas and that the state had spent few resources to address the problem. However, we also 
found that the money in the existing Oil Spill Fund probably could not be used to assist 
these people even though the problem was directly related to the oil and gas industry.

As a result of the hearing, my staff and I spent the summer and fall reviewing statutes in 
other states, as well as federi laws, to develop legislation that would begin to address 
issues which we, as an oil and gas state, were beginning to face.

I decided to introduce a bill that expanded the existing oil spill fund to include hazardous 
substances. This would then enable us to address situations such as those on the Kenai or 
tank car spills in my home town.

The legislation received broad-based support. Mayors from Anchorage, Kenai and 
Fairbanks all supported the legislation, as did firefighters, citizens groups, Native, fishing 
and environmental groups. I also got enthusiastic statewide support from both Democratic 
and Republican legislators.

There were a number of incidents in the communities of key legislators which illustrated the 
need for such a fund. These included a chemical spill from the Railroad in Moose Pass 
and a problem with benzene in an Eagle River subdivision. The only public opposition to 
the fund came from Chevron.

In spite of Chevron’s concerns, the legislation received overwhelming support. The 
legislation addressed the need to have a comprehensive approach to spills and other releases 
that occur in our oil-producing state. We were not able to pass legislation providing for 
funding during that session. In actuality, there was very little money appropriated to the 
470 Fund from fiscal year 1987 to fiscal year 1989. Not an adequate amount to deal with 
all of the problems that we knew existed in Alaska. Unfortunately, it wasn't until 11 
million gallons o f oil were spilled in Prince William Sound that a funding mechanism was 
put in place.

In 1989, after the Exxon Valdez oil spill, the legislature adopted SB 260 that placed a nickel 
per barrel surcharge on every barrel of oil going through the pipeline. AU_SB 260 did was 
to set up the funding mechanism for the already existing 470 Fund, it did not in any way 
alter the fund or the original purposes for which it was established. The funding 
mechanism was set up such that the tax would be temporarily suspended when die 470



fund reached $50 million but re-imposed when the fund fell below $50 million. The 
legislative record shows that the legislature agreed that funding should be available for both 
oil and hazardous substance spills that pose a threat to public health or the environment. 
Other legislation passed in 1989 and 1990 that expanded the uses of the 470 fund to 
include, review of oil spill contingency plans, spill drills and inspections. In addition, a 
bill requiring annual review and revision of the state master spill contingency plan and 
regional plans and the establishment of a spill response office, equipment depots and 
response corps were all passed as a result of the Exxon Valdez oil spill and were are funded 
by the 470 Fund.

Now, perhaps because the climate is right and the spill occurred almost five years ago. 
history is being re-written. Industry is presenting arguments regarding what the fund 
should and shouldn't be used for. They are saying that the fund was not intended to be 
used for hazardous waste site clean ups -  that is not true. They are arguing that the 470 
fund is supposed to be only an emergency fund used for cleaning up catastrophic oil spills 
-- that is not true. They are saying the surcharge was supposed to be a temporary one -  
that, again is not true.

Senate Bill 215 and House Bill 238 were introduced based on these untruths. These bills 
were introduced on behalf of the oil industry by Representative Joe Green in the House and 
Senator Mike Miller in the Senate. These bills reduce the surcharge and therefore 
jeopardize funding for the critical spill prevention and response programs funded by the 
470 Fund. We currently have something that works and we should continue to be prepared 
for ail types o f oil and hazardous spills. It took a catastrophic oil spill for us to put in place 
a funding mechanism to prevent and respond to spills. Only five years later the legislature 
is proposing to dismantle the important programs put in place after the spill.

One has to ask, who gains; from the passage of SB 215 and HB 238? I think, upon 
examination, you would find that only the oil industry gains and the citizens of Alaska lose. 
I join the chorus of Alaskans opposing SB 215 and Joe Green's version of HB 238. If 
you share this concern write the legislature or call the Legislative Information Office at 452- 
4448 and send a public opinion message.

Mike Davis 
P.O. Box 81435 
Fairbanks, AK 99708

455-6430
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WALTER J. HIOKEL, QQVZRNOn 

PLEASE REPLY TO:
\v£2r*7HAVc/iiiCi suits tea ANCHORAGE ALASKA fasoi-I W i PHONE: (007)2(94100TAX: (X77)

°  & g m m % n ~ a
FAIRBANKS. fll&SKA «??OM/T7>? 
PHONE; (»0/)-t s i  <irii TAX (XT) Mi &nt>

0  ifo m .u z isu '& if.w ™
PHONE: rOT) 4BS-MC0TAX- (ton 4eu~g73S

'Fom.y , - *

u apt, prrcc«r' ----— ~-S~£>o£." Fix T' -- -------

Mark Prucsiag 
D e p a r tm e n t  o f  HevGiiue 
T r e a s u r y  D i v i s i o n  
P . O .  B ox  1110405 
JU n e a u ,  AK 99811-04.03
Don wanle
Department of Admi n i s t r a t i o n  
Division cf finance 
P.O. BOX 13.0204 
J u n e a u ,  A K  9 9 8 1 1 - 0 2 0 4

Ke: SXXCt? VATjUST! Reimbursement

Dear Gentlemen.- „

On. September 1, 1993, "he state r e c e i v e d  a reimbursement 
payment of $20,000,00(7 from Exxon. pursuant to che terms ot the 
Exxon. Consent Decree and the Memorandum of Agreement b e t ween the 
State and Un i t e d  states (••mqa"). As pro v i d e d  in. AS 3 7 .1 4 .4 1 0 , 
these reimbursements are to be initially deposited in che general 
fund with a percentage to be credited ta che oil and hazardous 
substance release mit i g a t i o n  -account {'’mitigation a c c o u n t ") . That 
percentage is determined by  dividing the amount of reimbursed 
expenses which were initially paid from the oil and. hazardous 
substance release response fund ("470 Fund") by the total amount 0£ 
the reimbursed expenses.

To determine theaa numbers I r e q u e s t e d  Peterson 
Consulting, the firm under contract with the Department of Lav; to 
p e r f o r m  oil spill a c c ounting services, to evaluate the expenses to 
which this reitobursnmftnt should he attributed. Specifically, we 
took those expenses subject to the $75 mill i o n  cap found in 
paragraph VI,£.2. of the M e m orandum of Agreement ("base allowed 
expenGea" and expenses for response and cleanup costs Incurred b y  
the State before January L, 1991), deducted that p o r t i o n  reimbursed 
in previous payments and thereby determined that $7,852,407 
remained to he reimbursed under the $75 million cap. the amount of 
that remainder originating with the 470 Fund i3 $4,899,882 a n d  the 
amount originating from o t her sources is $2,952,525.

Tha remaining $12,147,593 from this year's reimbursement 
is for post-cap expenses a u t h o r i z e d  by Che MOA to b e  reimbursed to 
the. State. In attributing this sum to specific expenses we were

0-̂ CiT.H
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M a r k  trussing 
Don Wanie

mindful, of the legislature'n preference, as e x p r e s s e d  in sec. 13 ch 
79 S L A  1993, that ?.1 5, 000, 000 in general fund reimbursements this 
year be a p p r o priated for design, engineering wo r k  ar.d construction 
or a roaci_ c o n n e c t i n g  the Seward Highway and the Port of Whittier. 
Accordingly, in attributing these post-cap reimbursements, we firsc 
e lected to reimburse these expenses o r i g i n a l l y  pa i d  from a source 
o t h e r  than the 470 Fund and fclTetefcre required t.c be r e i m b u r s e d  to 
the general fund- That amount was $11,810,175. The remaining 
S 3 3 7 , 415 in reimbursements Cor post cap expenses came from <r/o Fund 
e x p e n d i t u r e s .

Therefore,.- of., the.- $20, OOQ, ooo rcimburaeinant, $5,237,297, 
s hould be  c r e d i t e d  to the mitigation account* and $14,762,703 should 
remain' in the general fund. Please contact me -! f any questions 
arise regarding thi3 allocation.

Very t r u l y  yoi a,
CHARLES E. COLE
ATT O R N E Y  G ENERAL

Aonistar\t A t t o r n e y  General

C J T :akb



FY94 FY9S FY95 FY95 
A utli G ov  Gov Arad H ouse

Front Section

3/30/94 B alance o f l l ie  O H SR R F M itiga tion  A ccoun t: 3,751,2

Section 20 (b) - Gov, proposed OHSRRF Mitigation Acct to STAF 4,991.5 5,545.0 5,545,0 5,545.0
246.1 to DHC for Environmental Crimes (246. J)
1,500.0 to DOT/PF M&Q-Highways and Aviation (1,500 0)
1 ,000.0 for deficit reduction (-1 ,000.0)

Total House Action: STA F back to OHSRRF Mitigation Acct. (2l 746.1)

Section  20(b) H ouse A ction  to  D ate - from  M itiga tion
A c c t .  to S T A F :  4-991-5 S’5£*5-° S,54S.«) 2,798.9

House Finance Committee Action - Section 20 (a), (b)

Adjust ler House Finance Subcommittee (increments to Underground 
StoraeeTanks component, STAF (return to OHSllRF Mitigation 
Account)

Tota l necessary ST A F  ba lance per H ouse action  in  date:

S ec tion  20 (a) 3/30/94 O H SR R F  M itigation  A ccoun t 
ba lan ce to  b e  transferred to th e O H SR R F after H ouse  
ac tion  on sec tion  20(b) ($5,751,2 - $2,462.6)

STAF95.XLS Legislative Finance Division 4/4/94 1:12 PM
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,w  25 1994
Department of Administration

From: N a n c y  B e a r  U s e r a  1\ \  l \ p
C o m m i s s i o n e r
D e p a r t m e n t  o f  A d m i n i s t r a t i o n

Phone: 465-2200

Subject: F o u r t h  Q u a r t e r  1993 R e p o r t  f o r  t h e  O i l  S u r c h a r g e  A c c o u n t

AS 4 3 .5 5 .2 3 0 ( b )  r e q u i r e s  t h a t  I  r e p o r t  t o  y o u  t h e  d i f f e r e n c e  
b e t w e e n  t h e  c u m u l a t i v e  a m o u n t  r e c e i v e d  i n  t h e  G e n e r a l  F u n d  O i l  
S u r c h a r g e  a c c o u n t  a n d  t h e  c u m u l a t i v e  a m o u n t  e x p e n d e d  f r o m  t h e  O i l  
a n d  H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e  F u n d  (OHSRRF) o n  a  
q u a r t e r l y  b a s i s .

A S 4 3 .5 5 .2 3 0 ( c)  p r o v i d e s  t h a t  y o u  s u s p e n d  i m p o s i t i o n  a n d  
c o l l e c t i o n  o f  t h e  s u r c h a r g e  w h e n  t h e  c u m u l a c i v e  r e v e n u e  o f  t h e  
G e n e r a l  F u n d  S u r c h a r g e  a c c o u n t  e q u a l s  o r  e x c e e d s  t h e  c u m u l a t i v e  
a m o u n t  e x p e n d e d  f r o m  t h e  OHSRRF b y  $ 5 0 ,0 0 0 ,0 0 0 . A s  o f  D e c e m b e r  
31, 1993, t h e  c u m u l a t i v e  e x p e n d i t u r e s  o f  t h e  OHSRRF e x c e e d e d  t h e  
c u m u l a t i v e  r e v e n u e  o f  t h e  G e n e r a l  F u n d  O i l  S u r c h a r g e  a c c o u n t  b y  
$ 1 2 ,9 9 2 ,1 6 0 . T h e  c a l c u l a t i o n  i s  a s  f o l l o w s :

O i l  S u r c h a r g e  A c c o u n v  c u m u l a t i v e  r e v e n u e  $115,704,042
O i l  a n d  H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e
F u n d  c u m u l a t i v e  e x p e n d i t u r e s  128 ,6 9 6 .2 0 2

D i f f e r e n c e  A S 4 3 .5 5 .2 3 0  (b) f$ 1 2 .9 9 2 .1 6 0 )

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l l  W e ld o n  B l a c k w e l l  o f  t h e  
D i v i s i o n  o f  F i n a n c e  a t  465-2240.

c c :  J o h n  A . S a n d o r  
C o m m i s s i o n e r
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n

D o n  W a n i e ,  D i r e c t o r  
D i v i s i o n  o f  F i n a n c e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n



use m one y from  th e fu n d to . _ .
(1) in v e s t ig a te  and eva lu ace th e re le a se o r th re a te n e d  re lea se o t o i l 

o r a haza rdous subs tance , a n d c o n ta in , c le a n  up , an d ta ke oche r neces­
s a ry  a c tio n , such as m o n ito r in g  a n d  assess in g , to address a re le a se o r 
th re a te n e d  re lease o f o il o r a ha za rd o u s su b s ta n ce th a t, poses an im m i­
n e n t an d m b s c a n tia i chreac to th e  p u b l ic  h e a i tn  o r w e lfa re , o r to the 
e n v iro n m e n t:
(2 ) pay a il costs in c u r re d  to
(A ) e s ta b lis h ana m a in ta in  th e o i l a n d haza rdou s sub s ta n ce re ­

sponse oo lce ;
(B) re v ie w  o i i d is ch a rg e p re v e n t io n  an d c o n tin g e n c y p la n s s u b m it ­

te d u n d e r AS • 46 .04 .030 ;,
(C ) condu c t t r a in in g , response e xe rc ise s , in sp e c tio n s , and te s ts , in  

o rd e r to .v e r ify  e q u ipm e n t' in v e n to r ie s  a n d  a b i i i t y  to p re ven c an d re ­
spond to o il an d haza rdous s u b s ta n ce re le a se em e rgen c ie s , a n d to u n ­
d e r ta k e  ocher a c t iv i t ie s  in te n d e d  to v e r i f y  o r e s ta b lis h  the p re p a re d ­
ness o f th e stace, a m u n ic ip a l i t y , o r a p a r ty  re q u ire d  b y AS 46 .0 4 .0 30 
to have an app ro ved c o d 'n g e n c y 'p ia n  to a c t in  accordance w ith  th a t 
p la n ; and -
(D ) ' v e r ify  o r -e s ta b lis h p ro o f o f f in a n c ia l re s p o n s ib i l i ty  re q u ire d  by 

A S  46 .04 .040 ; •
(3 ) pay th e expenses in c u r re d  b y : th e  A la s k a  d iv is io n  o f em e rg e n cy 

se rv ic e s fo r th e o ii and ha za rd o u s s u b s ta n c e  response corps a n d th e o ii 
a n d ha za rd ou s subs tance response d e p o ts -w h e n p re se n te d w ith .1 a p p ro ­
p r ia te - d o c um e n ta tio n  by th e • d iv is io n ; •
(4 ) p ro v id e m a tc h in g  fu n d s fo r p a r t ic ip a t io n  in  fe d e ra l o i i d is ch a rg e 

c le a n u p  a c t iv i t ie s  an d u n d e r 42 U .S .C . 9601 —  9657 (C om p re h e n s iv e 
E n v ir o n m e n ta l .Response, C om p e n s a tio n , a n d L i a b i l i t y  A c t o f 1980);
(5 ) re c o v e r th e cost to th e s ta te  o r to a m u n ic ip a l i t y - o f a 

c o n ta in m e n t an d c le anup r e s u l t in g  f r o m  th e  re le a se o r the . th re a te n e d 
re le a se of. o i l o r a ha za rd ou s sub s tan ce ;- • •
-•(6) p re p a re , re v ie w ; a n d -re v is e - " "  ' ‘ .
(A ) th e s ta te 's m a s te r o i l a n d ha za rd o u s sub s ta n ce d is c h a rg e p re ­

v e n t io n -a n d  co n tin g e n c y p la n - r e q u ir e d , b y A S  46 .04 .2 00 ; and.
(B ) a re g io n a l m a s te r o i l a n d ha za rd o u s sub s ta n ce d is c h a rg e p re ­

v e n t io n  a n d co n tin g e n c y p la n  re q u ir e d  b y A S  46 .0 4 .2 1 0 ; an d
. (7.) re s to re th e e n v iro n m e n t b y  a d d re s s in g . th e  e ffe c ts o f an- o i i or. 
h a za rd o u s , subs tan ce re lea se . : - :  . ' • * . . :
• (b ) W h e n  th e g o ve rn o r d e c la re s1 a d is a s te r re la te d  to - am o i l o r ha z ­
a rd o u s su b s ta n ce :'d is c h a rg e e m e rg e n c y  u n d e r -A S  26 .2 3 .0 20 (c ), the 
g o v e rn o r m a y , d u r in g  th e  e ffe c t iv e  p e r io d -o f th e  d is a s te r em e rg en cy , 
use m one y fro m  th e - fu n d  to  re s p o n d to th e : d is a s te r em e rg e n cy .
(c) N o tw ith s ta n d in g  o th e r p ro v is io n s  o f th is  s e c t io n , .m o n e y from  

th e fu n d  m a y -n o t be used fo r a p u rp o s e s p e c if ie d  in  (a )(2 )-(7 ) o f th is  
s e c t io n  un le ss fu n d s are a v a ila b le  fro m  a n a p p ro p r ia t io n  m ade sp e c if i­
c a l ly  fo r th a t pu rpose . . , z \ ‘-
. ,(d ) . U p o n .a - re q u e s t - fro m - th e  A la s k a  L e g is la t iv e  C o u n c il; th e com ­
m is s io n e r s h a ll use money, f r o m  th e  fu n d  to : re im b u rs e , th e  A la s k a  
L e g is la t iv e  C o u n c i l ' fo r e x p e n d itu re s  th a t i t  m a k e s fo r th e  on e ra c io n o f 
th e  C it iz e n s ' O v e rs ig h t C o u n c i l on O i l am d -O th e r H a za rd o u s S ub ­
s tan ces ; e s ta b lis h e d unde r.-AS 24 .2 0 .6 0 0 . (§ 1 c h 59 SLA . 1986 ; am  A  3 
ch ,9 0 S L A  i9 8 9 ;a m  § 2 .c h 113 S L A . 1989 ;, am  §§ 14, 15 ch 190 S LA  
1990 ; am  § 23 ch 191 S L A  1990 ; am  § 3 c h -199 S L A  1990) •”  .
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Audit finds spill fund used correctly
B y IAN MADER
The Associated Press

JU N E A U  —  T h e  s t a l e  h a s  
properly spent its oil-spill r e ­
sponse fund o n  s p i l l  p re v en tio n , 
sm a l l  WEstc-j.ite  cleanups a n d  re­
lated proK.rum s, o o o i r a ry  to  in  
dustry c la im s, a  le g is la t iv e  audit 
says.

B u t th e  a u d i t  a l s o  c r itic iz e s  th e  
D e p a r tm e n t  o f  E n v i r o n m e n ta l  
C o n se rv a tio n  l o r  i t*  i- p h il l ty  tov!

k e ep  a d e q u a te  t r a c k  o f w l ia t  o t h ­
e r  agenc ies sp end  from  l l ie  fu nd . 
A n d  tlie  agency ha* b o en  i n s  Id 
re co v e rin g  m oney  from  p o l lu te r s  
fo r  c le a n u p  co sta  p a id  f ro m  th e  
fund , th e  a u d it  says .

T h e  r e c e n t ly  r e l e a s e d  a u d i t  
sy jrs D E C s  p ro g ram s  to  p ro te c t  
a g a in s t  fu tu re  sp il ls  th ro u g h  in  
sp ec iio n s, c o n tin g en cy  p l a n  r e ­
v iew s  and  d r i l l s  a rc  s t a f f e d  a t  
bure-bones leve ls . y(

F u r th e r  s tu f f  re d u c tio n s  In  th e  
S p il l  P re v e n tio n  a n d  K cs|>oaae 
D iv is io n  w o u ld  be d a n g e ro u s  a n d  
w o u ld  re f le c t th e  k in d  o f  cumplu- 
cency th a t  a llow ed  th e  E x x on  
V a ld e z  d i s a s t e r  to  o c c u r  f iv e  
y e a rs  ago, th e  a u d it sa y s .

"W e w o n d e r  w h e th e r  complu- 
cency is  a g a in  In k ing  r o o t , "  a u d l 
to r s  w ro te .

.  Please soa Hack Pago, SPILL.
»' .1
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S I P i L L :  L e g i s l a t i v e  a u d i t  f i n d s  f u n d s  u s e d  c o r r e c t l y  o n  p r e v e n t i o n ,  c l e a n u p s
j Continued from Paga A-1 |

T h e  in d u s t ry ,  led  b y  th e  
A la s k a  O il a n d  G as A sso c ia ­
t io n ,  lia s c h a rg e d  th a t  non- 
e m e r g e n c y  e x p e n d i t u r e s  
w e r e  im p ro p e r  a s  p a r t  o f  I ts  
c am p a ig n  to  g e t r id  o f  a  
n ic k e l- x- b a rre l t a x  o n  o i l  
p ro d u c tio n . T h e  ta x  g o e s in ­
t o  t h e  fu n d  a n d  can b e  r e ­
p e a l e d  a f t e r  y e a r s  w h e n  
s p e n d in g  from  th e  fu n d  is 
b e lo w  a  c e r ta in  lev e l.

B u t o f  t h e  $110 m il l io n  
s p e n t  f ro m  th e  fu n d  s in c e  

! th e  t a x  w a s  c re a te d  In  1989. 
•only $200,000 s p e n t o n  a n  
' a d v is o ry  p a n a l w a s  in a p p ro ­
p r ia te .  th e  a u d i t  d e te rm in e d .

In d u s t r y - s u p p o r te d  b i l l s  
( in t ro d u c e d  l a s t  y e a r  w o u ld  

p h a s e  o u t  s e m e  o f th e  t a r  
a n ^ a v e  com p an ie s  a s  m u ch  
a s  $114 m il l ion  in  t i le  n e x t
cn?rfa

f iv e  y e a rs . T h e  la x  ra is e s  
a b o u t $26 m i l l io n  a  y e a r . 
D EC  say s i t  n e e d s  a t le a s t  
a b o u t h a l f  t h a t  am o u n t to  
r u n  p r e v e n t i o n  p r o g r a m s  
p ro p e rly .

T h e  I n d u s t r y  h a s  s a id  
m an y  o f th o s e  e x p en se s  a r e  
n o t  su pp o sed  t o  com e  o u t  o f  
t h e  fund .

“T h e re  h a v e  b e e n  a b a s e s  
to  th e  o il- sp ill f u n d  s in c e  i t 
w a s  e s t a b l i s h e d  in  1989," 
A rd ic  G ray , s p o k e sw o m an  
f o r  th e  a s so c ia tio n ,  w ro te  to  
a  n ew sp a p e r  in  N ovem be r. 
“M oney f ro m  th e  fu n d  h a s  
b e e n  u sed  f o r  c le a n in g  u p  
s t a t e  c om pg ro u o d s . s t a t e  a i r ­
p o r t s .  p r i v a t e l y  o w n e d  
g reenhou ses, r e s p o n d in g  to  
c h lo r in e  l e a k s  a n d  b u y in g  
jjpw  fe rr ie s . T l i r t e  m ay  b e  
im p o r ta n t can ce iw i, b u t  th e y

a r e  n o t  o il- sp ill e m e rg e n ­
c ie s . "

T h e  fu n d  w a s  c re a te d  b y  
th e  le g is la tu re  in  1916, be­
fo re  th e  la x  e x is ted , th e  a u  
d i t  n o te s . I t  n o t o n ly  w a s  
in  handed  f o r  c le a n in g  u p  fu ­
t u r e  a i l  s p il ls ,  b u t  a ls o  to  
I n v e s t ig a te  a n d  d e a l w i th  
p a s t  h a z a rd o u s  w a s te  s ite s , 
Use a u d i t  say s . T h e  t a x  w ax 
a d d e d  a f t e r  th e  E xxon  V a l­
d ez  o i l  s p il l in  1989.

T h e  a u d i t  a ls o  n o te s  th a t  
t h e  l e g i s l a t u r e  v a s t l y  ex-, 
’l a n d e d  th e  u s e s  o f  th e  fu n d  
to  in c lu d e  re v iew s  o f s p i tb  
c o n tin g e n c y  p la n s , research , 
g r a n ts  t o  m u n ie ip a li tie *  f o r  
c le a n u p  exp en ses, a n d  p a y ­
m e n ts  o u  fe r r ie s  th a t  w ou ld  
h a v e  sp ill- rrspon se  c a p a b i l i ­
t ie s

“ i t  c le a r ly  sh ow *  t h a t  
n o th in g  th e  D EC  h a s  done

th ro u g h  th e  y e a rs  w a s  i l le ­
g a l o r  im p ro p e r , "  D EC  a d ­
m in i s t r a t o r  B ob  P o e  s a id  
VTednesdoy.

W hnt h a s  led  to  th e  oil 
in d u s t ry  c la im  a n d  con fu ­
s io n  o v e r  th e  fu n d  Is w o rd ­
in g  o f  th e  le g is la t io n  th a t  
c re a te d  t h e  Lac. th e  a u d it  
say s .

I t  in d ic a te s  th e  le g is la ­
t u r e ’s  in te n t  w a s  fo r  th e  
“s ta te  to  h a v e  an  in d ep en ­
d e n t s p il l  c o n ta in m e n t a n d  
c le a n u p  c a p a b i l i t y  i n  th e  
e v e n t o f  fu tu r e  d isc h a rg e s  o f  
o i l  o r  a  h a z a r d o u s  s u b ­
s ta n c e . "

B u t s t a t e  law  a n d  le g is la ­
t io n  to  e x p a n d  th e  u s e s  of 
th e  fu n d  w e re  th e  " o v e r r id ­
in g  a u th o r i ty  o u  a p p ro p r ia te  
u se s  o f  th e  fu n d ,” t h e  a u d it  
says.

" I  t h in k  th e  o il c om p an ie s

h a v e  a le g i t im a te  p o in t , "  a u ­
d i to r  J im  G r if f in  sa id  "T h is  
m ay  b e  a  s i tu a t io n  w h e re  
b o th  p a r t i e s  m a y  b e  r ig h t.  
B u t a g a in ,  th e  w o rd in g  th e y  
p o in t  to  w a s  s l id  in to  le g is ­
la t io n  t h a t  h a d  an  e a r l i e r  
I n te n t . "

T he is s u e  o l  th e  in te n t  o f  
a  tu x  is m o o t a n yw ay , th e  
a u d i t  sa y s . T ire le g is la tu re  
c an  u se  t a x  re v e n u e  a n y  w a y  
H  p le a se s .

G ra y  s a id  th e  o i l  in d u s t r y  
n o n e th e le s s  fe e ls  i t  is  i n a p ­
p r o p r ia t e  to  sp en d  a tu x  on  
c ru d e  o i l  on c le a n u p s  u u rc  
l a te d  to  th e  o il In d u s try . B u t 
t h e  in d u s t r y  is  s u p p o r t in g  
le g is la t io n  th a t  w o u ld  k e« p  
p o r t  o f  t lie  t a x  in d e f in i te ly  
to  h e lp  p a y  fo r  such  clean- 
p s  a n d  fo r  p re v e n tio n  u r o ­

g ram s .

a
01
a>

lk>

•'A
tot o
-k



WALTER J, HICKEL, GOVERNOR

OFFICE OF THE COMMISSIONER
410 Willoughby Avenue, Suite 105 
Juneau, AK 99801-1795

© E r F .  O T  E N V I R O N M E N T A L  c o n s e r v a t i o n

March 15, 19S4

The Honorable Bill Williams 
Chairman, House Resources Committee 
Room 128, Capitol Building 
Juneau, AK 99801

Dear Representative Williams:

l want to thank you for the amount of time you have given to HB 238, and the issues 
surrounding the Oil and Hazardous Substance Release Response Fund. Throughout 
t l r  hearings, the public testimony has been at times pointed, but reflective of a 
concern that deserves the attention you have given it.

There have been a number of statements (paraphrased below in itelics) made 
regarding the uses to which the Fund has been put that require clarification.

°We have heard that the Fund has been used to cleanup a campground. In fiscal year 
1993, $38,000 from the Response Fund was appropriated to DNR to address drink'ng 
water contamination at the Tok River Campground. A water sample showed 0.35 
ppm (parts per million) petroleum hydrocarbons and trace amounts of xylene, and the 
source was suspected to be an old military fuel line between Haines and Fairbanks. 
Because this site is owned by the state and is used by both residents and tourists, it 
was included in the state owned contaminated sites to be addressed through the State 
Memorandum o? Agreement. Whether the military fuel line is the source of 
contamination and the federal government is responsible for tne associated cleanup 
costs has not yet been determined. If it is, we will seek cost recovery.

• We have heard that the Fund was used to cleanup a greenhouse. The state, 
through DNR, leased land for a commercial greenhouse in Soldotna. In 1984, the site 
was foreclosed upon, and management reverted back to DNR. The site is 
contaminated with dioxin, PCB, lead, and pesticides. There are also miscellaneous 
drums of waste oil. Starting in FY go under Kenai Special Projects funding (which 
were general funds) and continuing through FY 94, a total of $306,191 has been spent 
on remediation, with $219,000 coming from the Response Fund. There have been no 
funds expended on the construction of the greenhouse, as has been implied. All 
funds were expended on site assessment and cleanup of hazardous substances The 
responsible party is insolvent.

Telepnone No. (907)465-5050 
FAX No. (907)465-5070
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* We have heard that the Fund was used to build an airport. In 1993, DNR removed 
underground fuel tanks at thu airport in McGrath, and discovered extensive soil and 
groundwater contamination, in FY 93, $42,613 from the Response Fund was 
appropriated to do a site assessment. in FY 94, $123,000 from the Fund was 
appropriated to begin remediation, but this has not been spent while the project’s 
priority is being conducted by DNR, who would be responsible for cost recovery. No 
drinking water wells appear to be threatened by this contamination but adjacent 
freshwater habitat may be impacted.

* We have heard that the Fund was used to build a fish hatchery. The only project we 
can identify is a project funded by the Exxon Valdez oil spiii restoration fund. As part 
of the legislation which passed last session appropriating Exxon Vaidez oil spill 
settlement funds (HCS CSS8 183 (FIN)), $3,250,000 was included for development of 
a sheiifish hatchery on the lower Kenai Peninsula, $4,000,000 was included for a water 
delivery system connecting the Anchorage Municipal Water Utility with the Fort 
Richardson hatchery, and $2,000,000 was included as a grant to the Prince William 
Sound Aquaculture Corporation for upgrade of the Main Bay Hatchery.

* We have heard that only the oil companies pay for all oil and hazardous substance 
release cleanups. In fact, all cleanup activities that take place using the Response 
Fund are subject to cost recovery, even when the activity is overseeing the 
remediation efforts of the party responsible for the release. Where the state is the 
responsible party, cost recovery is not sought.

While the responsible party is notified immediately that they will be required to repay 
the state's costs, demand letters are normally generated at the end of the project, 
once most or all the state's costs are known. Therefore, it can be several months 
before a demand lettar Is sent. For example, Defense Fuels (DFSC) was the 
responsible party for a spill that occurred in Indian last August. The demand letter, for 
more than $64,000, was sent to the DFSC just a few weeks ago.

* Finally, we have heard that the Response Fund has been mis-managed by DEC, and 
that it has been used as the Department's "slush fund.'  To these charges, I would 
simply ask that you read the Audit recently completed by the Division of Legislative 
Audit on the Response Fund {Audit Control Number 18-4463-94). A copy has been 
sent to you and the members of this committee under separate cover. What the Audit 
will show you Is that in fact the Fund has been used by DEC appropriately and within 
both the bounds of the statutes which govern it and the appropriations made by the 
Legislature.
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Honorable Biil Williams •3- Match 15,1994

I trust this information will be useful to the Committee as it continues its deliberations. 
If anything additional i3 needed, please do not hesitate to let me know.

JA/MT/re (CO-COMM\REFUTE.RF)

cc: A jmbers, House Resources Committee
All members, Senate Finance Committee 
Pat Ryan, Chief of Staff, Office of the Governor 
Shelby Stastny, Director, OMB 
Raga Elim, Office of the Governor 
Dick Eliason, Legislative Liaison, Office of the Governor

Sincerely,

Commissioner
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Revenue to Response Fund
General Fund Balance Forward $00
Mitigation Account Transfers In 102.7 $136.5 $197.6 $1,695.1 $30.1 $1,823.3 $661.2 $4,847.5
General Fund Transfers In 30.7 $976.2 $10,500.0 $32,600.0 $44,456.9
General Fund Program Receipts Transfer In $9,469.0 $15,596.7 $2,976.9 ($553.0) $27,489.6

Total General Fund Transfers In $683.4 $976 2 $20,105.5 $48,394.3 $4,673.0 ($522.9) $1,023.3 $661.2 $76,794.0
.05 Surcharge Receipts Transfer In $27,0000 $28,500.0 $27,000.0 $26,700.0 $109,200.0
TOTAL REVENUE $683 4 $976.2 $20,105.5 $48,394.3 $31,673.0 $27,977.1 $28,823.3 $27,361.2 $185,994.0
Expenditures From Tlte Response Fund 
Statewide Programs 
Exxon Valdez Oil Spill 
Capital Budget

$423.7 $329.9
$6,271.6

$1,702.0
$31,7756

$6,034.7 
$24,912 1 

$583.7
$8,617.3

$15,702.8
$555.9

$23,785.2
$297.0
$177.9

$14,033.0
$2,774.0

$54,552.1
$78,959.1
$4,091.5

TOTAL EXPENDITURES $428.7 $3299 $6,271.6 $33,477 6 $31,530 5 $24,076,0 $24,260.1 $16,057.0 $138,031.4
Analysis

% General Funds For Fiscal Year 100 00% 100 00% 100.00% 100.00% 14 75% -1.87% 6.33% 2.42% 41.29%
% Surcharge Funds For Fiscal Year 0.00% 0 00% 0.00% 0.00% 85.25% 101.87% 93.67% 97.58% 58.71%
Proportion Expended From General Funds $428.7 $329.9 $6,271.6 $33,477.6 $4,652.0 ($464.9) $1,53-1.6 $407.4 $46,636.0
Proportion Expended From Surcharge Funds $0.0 $0 0 $0.0 $0.0 $26,878.5 $25,340.9 $22,725.5 $16,449.6 $91,394.6
Total Expenditures $428.7 $3299 $6,271.6 $33,477.6 $31,530.5 $24,876.0 $24,260.1 $16,857.0 $138,031.4

Reconciliation
Total Revenue $185,994.0
Less Total Expenditures $138,031.4
Subtotal $47,962.6
Less Rosen/e For Encumbrances $10,559.2
Spill Reserve Balance $37,403.4
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EXECUTIVE SUMMARY

The N icke l-P er-B arre l Conservation
Surcharge:

A  Review  of L eg is la t iv e  H istory and Intent

On March 19,1993, House Bill (HB) 238 was introduced in the Alaska House 
of Representatives by the House Special Committee on Oil and Gas. The bill 
was referred to the House Resources and State Affairs Committees. The 
legislation as introduced would drastically alter the purposes and uses of the 
Oil and Hazardous Substances Release Response Fund (OHSRRF). Similar 
legislation. Senate Bill 215, was introduced May 8,1993 by Senator Miller, 
chair. Senate R-esources Committee, and referred to the Senate Resources and 
Finance Committees.
A number of issues continued to surface at the hearings on HB 238 and SB 
215. These include whether:
• the $0.05 per-barrel severance tax conservation surcharge on crude oil 

production was intended to be used only for catastrophic crude oil spill 
response;

• the 1989 surcharge legislation, SB 2.60, changed the original purposes of 
the OHSRRF, which included cleanup of contaminated sites and response 
to hazardous substance and refined petroleum product releases;

• the OHSRRF accounting mechanism for calculating the fund cap functions 
as intended;

• the surcharge legislation intended the OHSRRF to be used for operating 
expenses of the Alaska Department of Environmental Conservation (DEC), 
spill prevention programs and OHSRRF administration; and

• Alas ka’s response fund surcharge rate is excessive compared to that of 
other states.

It is clear from the legislative history of Senate Bill 260, which 
created the $0.05 per-barrel surcharge, that the intent of the legis - 
lation was to use the $0.05 per-barrei surcharge to fund prevention 
and response programs for all types of oil and hazardous substances
All versions of the legislation, including the final version, include the words 
“oil and hazardous substances’- throughout. The reference to “oil and 
hazardous substances” is also contained throughout the related bills in the 
“spill bill” package funded with the nickel-per-barrel surcharge.
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In addition. Senate and House committees did not limit use of the 
response fund based on the size of the spill nor did the final version 
of the bill. No amendments were considered in either body to limit use of the 
Ftuid based on spill size. It was also clear that the legislation was 
intended to be used to fund DEC annual operating costs of spill 
prevention programs for oil and hazardous substances.
It appears that despite recognition that the mechanism for calculating 
the response fund cap was complicated, there was no discussion 
regarding how the calculation would work imder different 
appropriation scenarios . All examples of the surcharge on/off switch 
assumed that the only source of funds into the OHSRRF would be appro­
priations of surcharge proceeds. However, it was recognized that in the initial 
years there would be insufficient revenue generated from the surcharge to pay 
fo’’ the other spill prevention and response legislation passed accompanied by 
fiscal notes showing the OHSRRF as the funding source. There was no 
discussion regarding the impact on fund cap calculations of general fund 
appropriations into the OHSRRF to fund these programs or “loans” made to 
the OHSRRF to pay for Exxon Valdez clean-up efforts.
Since 1989, the legislature has passed a number of pieces of 
legislation that have expanded the use of the response fund . These 
include development, review and revision of state and regional spill response 
master contingency plans; verification of financial responsibility; review of 
vessel and facility discharge prevention and contingency plans; conducting 
training, response exercises, inspections and tests to verify response capability 
stated in contingency plans; development and operation of response corps and 
depots; grants to communities impacted by spills; operation of the Spill 
Response Office and the Citizens’ Oversight Council on Oil and other 
Hazardous Substances; and construction of marine response vessels.
A 50-state survey of other states’ response funds found that agencies in 
nearly all the states charge some sort of fee on facility and/or vessel owners 
and operators to fund oversight activities. The majority of states (28 states) in 
the United States charge a per-gallon or per-barrel fee on oil itself (either on 
crude oil, motor fuels, or on other types of petroleum) to be used in the event 
of a leak or spill.
Of the nine states that are major producers, refiners or transporters of 
petroleum products, the response fund charges range from one and one half 
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California if the two separate fees collected on each barrel A oil are 
combined). The mean rate is 5.8 cents per barrel. If California’s combined 
fee (29 cents) and Florida and New Jersey’s maximum fees are used to 
calculate the average, the average increases to 7.6 cents per barrel.
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The charges provide revenues for spill prevention programs, spill 
response and the administrative costs of operating these programs. 
None of these states limit use of response funds based on the size of a 
spill. None of the states limited response action or use of response 
funds by crude or non-crude product forms.
Given North Slope producers' profits, the $0.05 per barrel severance tax 
conservation surcharge is equivalent to approximately one percent or 
less of North Slope oil producer average per-barrel profits from 1987 
through 1993 . Even with oil prices at historic lows, the surcharge accounts 
for only three percent of per-barrel profits in December 1993.
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IN T R O D U C T IO N

On March 19, 1993, House Bill (HB) 238 was introduced in the Alaska House 
of Representatives by the House Special Committee on Oil and Gas. The bill 
was referred to the House Resources and State Affairs Committees. The 
legislation as introduced would drastically alter the purposes and uses of the 
Oil and Hazardous Substances Release Response Fund (OHSRRF).
Considerable opposition to the bill was expressed by the Alaska Departments 
of Law and Environmental Conservation at the bill’s first hearing on March 
24 before the House Resources Committee. With the exception of brief 
remarks from a representative of British Petroleum, no public testimony was 
heard. As a result agency concerns, Representative Green, chair. House 
Special Committee on Oil and Gas, proposed a new committee substitute for 
HB 238 (the “D” draft) on April 13, 1993.
A House Resources Committee hearing on this proposed conjnittee substitute 
was held in the on April 17. Again, the Alaska Departments of Law and 
Environmental Conseivation (DEC) voiced concerns regarding the proposed 
draft which was also strongly opposed by fishing organizations, environmental 
groups and other members of the public. As a result of continued opposition to 
the bill, another proposed committee substitute (the “M” draft) was released 
on April 20. No additional House Resource Committee hearings occurred 
during the legislative session. During the interim, the House Resource 
Committee held a hearing on HB 238, “M” draft on November 12. To date, the 
House Resources Committee has not adopted any of the proposed committee 
substitutes as the committee's working draft.
The “M” draft of HB 23S forms the basis for Senate Bill 215, introduced May 
8,1993 by Senator Miller, chair. Senate Resources Committee, and referred to 
the Senate Resources and Finance Committees. The Senate Resources 
Committee held a hearing on SB 215 on November 19,1993. At this 
hearing, Senator Miller announced that the Senate Resources 
Committee would meet and pass SB 215 before the end of January 
1994. The Senate Resources Committee is currently holding 
subcommittee work sessions on SB 215. Background on this legislation is 
contained in Appendix A.
A number of issues continued to surface at the hearings on HB 238 and SB 
215. These include whether:
• the $0.05 per-barrel severance tax conseivation surcharge on crude oil 

production was intended to be used only for catastrophic crude oil spill 
response;

• the 1989 surcharge legislation, SB 260, changed the original purposes of 
the OHSRRF, which included cleanup of contaminated sites and response 
to hazardous substance and refined petroleum product releases;
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the OHSRRF accounting mechanism for calculating the fund cap functions 
as intended;
the surcharge legislation intended the OHSRRF to be used for operating 
expenses of the Alaska Department of Environmental Conseivation (DEC), 
spill prevention programs and OHSRRF administration; and
Alaska’s response fund surcharge rate is excessive compared to that of 
other states.

This report provides information to address these issues. The first section 
provides an overview of the development of oil spill response funds in Alaska, 
including the OHSRRF. The second section examines in more detail the 
legislative history and intent of Senate Bill 2G0 which created the severance 
tax conseivation surcharge. 1 The third section examines legislation that 
impacts the purposes, uses, and annual appropriation from the OHSRRF. The 
fourth section presents information on response funds in other states. The 
final section reviews the $0.05 per-barrel surcharge in the context of North 
Slope oil producers’ per barrel profitability.

BACKGROUND ON THE OIL AND HAZARDOUS SUBSTANCE 
RELEASE RESPONSE FUND
In 1976, the Alaska Legislature passed its first major legislation addressing 
the potential risk of oil spills posed from oil and gas exploration, development 
and production in Cook Inlet and Prudhoe Bay. This legislation. Senate Bill 
406, “An Act relating to oil terminal facilities and the marine transportation of 
crude oil, refined petroleum products or their by-products” (Chapter 266, SLA 
1976), required oil spill contingency plans and proof of financial responsibility 
for clean up efforts, as well as provisions for charges to be paid by terminal 
users and oil tanker operators based on the degree of spill risk posed by their 
equipment and operations. Funds collected from the program were deposited 
into the Coastal Protection Fund, which served as a reserve to meet cleanup 
costs in the event of a major spill. Also deposited into the fund were penalties 
collected from spillers.2
In 1977, the Oil Spill Mitigation Account (Chapter 129, SLA 1977) was 
established within the general fund. Civil penalties for discharges of oil 
received by the state were to be deposited into the account. The legislation 
provided that the Legislature may annually appropriate funds received during

1 In fo rm a t io n  on th e le g is la t iv e  h is to ry  is based on a th o ro u g h re v ie w  o f th e  H ou se and 
S ena te J o u rn a ls , c o m m it te e  m in u te s  o f a l l h e a r in g s , a n d c o m m it te e  b i l l p a c k e ts  on SB 26 0 
and o th e r b i l ls  in  th e “ s p i l l b i l l pa ckage .”

2 A la s k a  D e p a r tm e n t o f E n v iro nm e n ta l C o n s e rv a t io n , m em o ra n d u m  from  K e i t h  K e lto n  to  
B i l l Ross, “ S p i l l Expense R ese ive A c c o u n t H is to r y  and S ta tu s  R e p o r t . ”  F e b ru a ry 1 9 ,1 9 8 5 .
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the prior calendar year for the purpose of restoring and enhancing 
environments affected by oil pollution. 3
In 1978, the Coastal Protection Fund was found to be in violation of the 
constitutional prohibition against the dedication of funds. As a result, in 1979 
Governor Hammond introduced House Bill 205, “An Act relating to the 
prevention and control of oil pollution.” The program was to be funded by 
levying an assessment on oil terminal facilities. However, provisions for the 
assessment on terminal facilities was deleted prior to passage of House Bill 
205 in 1980 (Chapter 116, SLA 1980). As a result of dedication of funds 
prohibitions, the non-lapsing fund was to be capitalized by annual 
appropriations and cost recoveiy from responsible parties.^
In 1986, House Bill 470 and Senate Bill 375, both entitled “An Act relating to 
the release of oil and hazardous substances” were introduced That same 
year, the Alaska Legislature enacted House Bill 470 (Chapter 59, SLA 1986) 
which added two new chapters within Alaska Statutes (AS) 46. Alaska 
Statutes 46.08 established the Oil and Hazardous Substance Release 
Response Fund, and AS 46.0.9 established a Hazardous Substance Release 
control chapter. The legislation also repealed the pre-existing “oil spill 
mitigation account” and created the ‘ oil and hazardous substance mitigation 
account.”

Purposes of the Oil and Hazardous Substance Release Response Fund
The original purposes of the Oil and Hazardous Substance Release Response
Fund (OHSRRF), commonly referred to as the “470 Fund,” as stated in AS
46.08.040 were:
1) to contain, cleanup and take other necessary actions, such as monitoring, 

assessing, investigating and evaluating the release or threatened release of 
oil or a hazardous substance that poses an imminent and substantial 
threat to the public health or the environment;

2) to provide matching funds for participation in federal oil discharge cleanup 
activities under CERCLA for hazardous waste site investigation, 
evaluation, and clean up; and

3) to recover the cos\ to the state or to a municipality of a containment and 
cleanup resulting from the release or threatened release of oil or a 
hazardous substance.

3 “ O i l P o llu t io n  C o n tro l P rog ram s in  A la s k a : L e g is la t iv e  a n d F is c a l H is to r y . ”  H ouse B i l l 470, 
H ouse F in a n c e C o m m it te e  B i l l F ile . M a rc h  10 ,1 98 6 .

4 Ibid.
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The legislation directed the Alaska Department of Environmental Conser­
vation (DEC) to manage the Fund, and required DEC to maintain accounting 
records to document income and expenditures from the Fund and provide an 
annual report to the legislature.

F in an c in g  of th e  O il and  H azard o u s S u b s tan c e  R e lease  Fund

House Bill (HB) 470 identified several sources of potential revenue for the 
OHSRRF including:
• federal and state revenues;
• moneys recovered by the state from responsible parties to cover the state’s 

cost in the cleanup of oil and hazardous substance releases; and
• fines, penalties, and damage awards.
Under the terms of ITB 470, money recovered by tha state from responsible 
parties or as a result of fines, penalties or damage awards were to be 
deposited into the state general funu and credited to the newly created “Oil 
and Hazardous Substance Release Mitigation Account.” Once in the 
Mitigation Account, these funds could be appropriated to the OHSRRF.
Under the terms of the original law and consistent with the Alaska constitu­
tional prohibition against dedicated funds, it was left to the legislature to 
determine appropriate funding levels on an annual basis. Appropriations 
could be made from the general fund, the Oil and Hazardous Substance 
Release Mitigation Account or other sources, as needed, to the OHSRRF. 
However. HB 470 included a statement of legislative intent in AS 46.08.030, 
which states, “It is the intent of the legislature and declared to be public policy 
of the State that funds for the abatement of a release of oil or a hazardous 
substance will always be available.”

IM PO SITIO N  OF T H E  SEVERAN CE TAX CON SERVA TION 
SURCHARGE

On April 4, 1989, following the March 24 Exxon Valdez oil spill in Prince 
William Sound, Senate Bill (SB) 260, “An Act levying a severance tax on oil” 
was introduced. The sponsors of the legislation were Senators Kertulla and 
Szymanski. In the Senate, the bill was referred to the Senate Special 
Committee on Oil and Gas and the Resources and Finance Committees. In 
the House of Representatives the bill was referred to the Resources and 
Finance Committees. Senate Bill 260 was one of numerous pieces of oil spill 
related legislation introduced after the Exxon Valdez spill.

-4-
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As introduced, the stated purpose of the Act was “to provide a means by which 
to pay the expenses incurred in the protection of state land and water against 
the release of oil and hazardous substances that cause environmental damage 
and danger.” The fee was $0.05 per barrel on all crude oii produced in the 
state. The fee was to be deposited in to the general fund and then 
appropriated on an annual basis by the legislature to the OHSRRF. There 
was no cap on the collection of the fee.
From the date of SB 260’s first committee hearing to its transmittal to the 
governor was less than one month; this bill moved quickly through the 
legislature. However, it should be noted that many of the issues currently 
before the Eighteenth Legislature in House Bill 238 and Senate Bill 215 were 
deliberated by the legislature in 1989. Committee and floor actions on Senate 
Bill 260 are discussed in the next section of this report.

Committee Action on Senate Bill 260
The Senate Special Committee on Oil and Gas , chaired by Senator Drue 
Pearce, met April 11, 12 and 13,1989 on SB 260. At these hearings, SB 260 
was discussed in the context of SB 271, SB 261, HB 68, SB 264 and SB 266 
which pertained to civil penalties for oil spills, state and regional oil and 
hazardous substances contingency plans, liability for oil and hazardous 
substances spills, oil and hazardous substances spill response corps and 
depots, and an oil spill emergency containment fund, respectively. These bills 
are commonly referred to as the “spill bill package.”̂
The Senate Oil and Gas Committee made three major changes to SB 260.
First, it adopted the funding mechanism contained in Senator Halford’s SB 
266. Second, a $100 million maximum fund balance was added. Third, 
Senator Halfora’s SB 266 “blackmail clause” that sought to insure appropri­
ations from future legislatures was also added. The blackmail clause would 
suspend the $0.05 per-barrel fee if the legislature failed to appropriate 
proceeds of the fee to the OHSRRF, or if the governor vetoed the appropriation 
and the veto was not overridden by the legislature. With the exception of the 
amount of the cap, these changes remained part of SB 260 when it was passed 
by the Legislature.
Senate Bill 266, sponsored by Senator Rick Halford, was another oil spill 
related bill before the Legislature in 1989. It imposed a $0.02 pe” barrel levy 
on crude oil production to be paid to the general fund then appropriated to the 
oil spill emergency containment fund. The surcharge would be suspended 
when the fund balance reached $20 million. The fund was to be used for oil 
spill emergency containment of catastrophic oil spills and to support an oil 
spill containment strike team. This bill had provisions similar to SB 260, the

■'’ Senate Special Committee on O il and Gas minutes, A p r il 11. 1989, pp. 1-6; A p r il 12, 1989, 
pp. 1-8; A p ril 13. 1989, pp. 1-15.
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surcharge bill, and SB 264, the response corps and response depots bill.
Senate Bill 266 was passed by the Senate Special Committee on Oil and Gas 
and the Senate Resources Committee, then withdrawn by the sponsor. When 
passed, however. SB 260 contained many of the provisions originally 
contained within SB 266. However, provisions of Senator Halford’s SB 
266 which lim ited response to catastrophic spills and could have been 
interpreted to lim it response to crude spills (language in the bill was 
unclear) were not part of SB 260.
Another of the spill bills considered by the legislature was SB 261, relating to 
state and regional contingency planning. Initially, SB 261 was to have its own 
separate tax levy to fund state and regional master contingency plan review. 
The Senate Special Committee on Oil and Gas also adopted the funding 
mechanism from SB 266 (Senator Halford's bill) for the funding of the 
development and review of state and regional master contingency plans. This 
was later removed and the nickel per barrel conseivation surcharge, 470 
Fund, became the source of funding for state and regional contingency 
planning.
The Senate Resources Committee, chaired by Senator Bettye Fahrenkamp, 
heard SB 260 on April 19 and 21, 1989. Compared to the Senate Oil and Gas 
and Finance Committees, there was relatively little discussion on the bill at 
the Senate Resources Committee meetings. Some discussion of increasing the 
lev}/ to SI per barrel and increasing the cap to $200 million did occur. 
Conceptual changes were suggested for the bill but it was passed out of 
committee before a new committee substitute could be drafted. It was also 
noted by the committee chair that the set of bills—SB 260, 261, 264, 266, 271 
and HB 68 would need to be changed and better coordinated by future 
committees. The fund maximum was set at $100 million by the Senate Oil 
and Gas Committee. The Senate Resource Committee contemplated 
increasing the cap to $200 million but informally adopted a $25 million cap 
which was contained in the proposed draft resources committee substitute 
recommended to the Senate Finance Committee. 6
The Senate Finance Committee heard SB 260 on April 22 (?) and 28 J  At 
the April 22 (or 26) meeting. Senator Fahrenkamp, chair. Senate Resources 
Committee, came before the Finance Committee and directed her remarks to 
SB 260, SB 261, SB 264 and SB 266. She explained that the Senate Resources 
Committee had a proposed draft committee substitute for SB 260 that the 
Resources Committee had not adopted because of insufficient time to draft the 
changes. Senator Uehling, co-chair of the Senate Finance Committee assigned

^ S e n a te  R esou rce s C o m m it te e  b i l l p a c k e ts  an d m in u te s , A p r i l 1 9 .1 9 8 9 . pp . 1-6; A p r i l 21. 
1989 , p p . 1-9.
^ T h e rc  is som e c o n fu s io n  be cau se th e  S en a te F in a n c e C o m m it te e  m in u te s  in d ic a te  th a t th e 
m e e t in g  o c c u r re d  on A p r i l 22 . 1.989 b u t th e p ro p o s e d CS is d a te d  A p r i l 26. I t is l ik e ly  th a t 
th e c o m m it te e  m e e t in g  was a c tu a l ly  on A p r i l 26 .
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SB 260 to a Finance subcommittee chaired by Senator Pearce and consisting 
of Senators Duncan and Uehling.®
At the April 28 Finance Committee hearing. SB 260 was heard with SB 261, 
SB 264, and SB 271. There was a more in-depth overview and lengthy 
discussion of the bill. The proposed Resources Committee Substitute was 
adopted as a working document. Principal points of discussion were as 
follows:
• The purpose section (“....to provide a means by which to pay the expenses 

incurred in the protection of state land and water against the release of oil 
and hazardous substances that cause environmental damage and danger.”) 
was expanded to a findings and purpose section that was similar to the 
findings and purpose sections contained in the other oil spill bills. It added 
the finding that “the March 24.1989 oil spill disaster in Prince William 
Sound demonstrates the need for the state to have an independent spill 
containment and clean up capability in the event of future discharges of oil 
or hazardous substances.” The purpose was expanded to “provide 
assurance to the people of the state that their health, safety, and well­
being vail be protected from the adverse consequences of oil and hazardous 
substances releases of a magnitude that presents a grave and substantial 
threat to the economy and environment of the state.”

• The fee would not be charged to fuel barges on rivers because they 
transport refined products rather than crude oil.

• Senator Pearce explained that Sections 42.59.050 and 42.59.60, the 
“blackmail clause sections,” were included to ensure that the legislature 
appropriate money into the response fund on a long-term basis-that in the 
past the legislature has not demonstrated “a great deal of staying 
power” when it comes to setting up a new fund and ensuring annual 
appropriations as evidenced by the current balance of the oil and 
hazardous substance release response fund.

• Jack Chenoweth, legislative council, gave a lengthy explanation of how the 
“on/off” provisions of the bill would work. This was explained in the 
context of the fiscal notes for SB 261 and SB 264 which would use 
approximately 1 4.5 million annually during the initial years.

• Senator Uehling noted that 13 different pieces of legislation were pending, 
and that if they all passed, more than $4.5 million would be needed from 
the fund.

• Senator Pearce noted that the effect of additional expenditures would be 
that the tax would remain on for a longer period of time. If the cap were

^ S e n a te  F in a n c e C o m m it te e  b i l l p a c k e t and m in u te s , A p r i l 2 2 ,1 9 8 9 , pp . 1 and 17-26; A p r i l 
28 . 1989, p p . 1-2, 6-21 , a n d 31 -32 .
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raised from $25 million to $70 million, as discussed, it would have the 
same effect.

• Mr. Chenoweth explained that the legislature establishes uses of the 
response fund through legislation and statutes.

• It was noted that royalty oil was exempted from the fee. That this was 
appropriate because sovereign entities do not normally tax themselves.

• Senator Pearce noted that the Alaska Department of Revenue was 
concerned that fee charges not be deducted from transportation costs, 
thereby reducing severance tax income. There was considerable discussion 
of a fee versus a severance tax surcharge, whether Cook Inlet production 
would be included, and whether purchasers of royalty oil would pay the fee. 
The Department of Revenue preference was that the fee be an add-on to 
the severance tax and be levied at the wellhead and placed under Chapter 
55 rather than under a new Chapter 59. These changes would solve many 
of the potential problems with the fee. These changes were adopted by the 
Finance Committee.

• Jim Baldwin, Alaska Department of Law, noted that the provision for
turning on and off the surcharge was “a very interesting technique to
avoid the dedicated fund prohibition.” He suggested adding a severability 
clause in case the mechanism was determined to be invalid. It was noted 
that if the on/off mechanism was found to be invalid and severed, it would 
have the effect of keeping the tax on indefinitely. Therefore, industry was 
unlikely to challenge the provision. Nonetheless, a severability clause was 
amended to the bill.

• Senator Zharoff voiced that the $25 million cap was inadequate. He 
suggested that the cap be $50 million. Following a review of Department 
of Revenue projection of revenues, the $50 million cap wTas adopted without 
objection.

• Senator Zharoff noted that the comnrctee had not addressed the issue of 
interest on the fund balance—whether it would accrue to the general fund 
or to the response fund. Senator Pearce voiced her understanding that 
rolling interest back into the fund runs the risk of “stopping imposition of 
the fee.” She suggested that if the intent is to continue the fee. the interest 
should accrue to the general fund. Senator Kerttula advised that the 
legislature could be provided information on interest accrued and then 
make the decision whether to appropriate the interest as well as the 
surcharge collections.

Senate Bill 260 was passed out of the Senate Finance Committee on April 28,
1989. An indeterminate Fiscal note dated April 28,1989 by the Department of
Revenue was attached to the bill. The final finance committee substitute
changed the title, the findings and purpose section, defined the levy more
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specifically as a surcharge, established the fund cap at $50 million, clarified 
that the surcharge does not diminish the liability of a responsible party, and 
added a severability section.
The only public testimony presented to the Senate Finance Committee
was by the Alaska Environmental Lobby which voiced support for the bill but 
preferred the original bill. In addition, they preferred a larger fee as well as a 
higher cap
Senate Bill 260 was passed by the Senate on April 29, 1989. Three 
amendments were offered and two were passed on the floor. The first 
amendment, was offered by Senator Adams to increase the surcharge to $0.50 
per barrel. This faded on a vote of 2 yeas and 18 nays. Amendment number 
two, removing the severability clause, was offered by Senators Pearce, Halford 
and Faiks.^ It passed on a vote of 12 yeas and 8 nays. Amendment number 
three, inserting the surcharge amount of $0.05 per barrel in the bill title was 
offered by Senator Pearce. This amendment passed by a vote of 13 yeas and 7 
nays. The effect of the title change amendment was to make it more difficult 
for the House to change the per barrel amount of the surcharge because it 
would require a three-quarters vote to change a senate bill title in the 
house.
Senator Halford gave a notice of reconsideration. At reconsideration. Senator 
Adams asked to return to second reading for the purpose of a specific 
amendment. Senator Adams offered amendment number four, which would 
delete the $0.05 per barrel reference from the title, establish an interim 
surcharge of $0.50, and make the law effective immediately. Amendment 
number four failed 8 yeas to 12 nays.
The House Resource Committee heard SB 260 on May 4,1989. There was 
little discussion on the bill and no changes. The one topic of discussion was 
the complicated mechanism for the surcharge to be imposed or suspended 
depending on the fund balance. There was a memorandum from the Legis­
lative Affairs Agency, Division of Legal Services in the committee packet 
explaining how the mechanism worked. An indeterminate fiscal note dated 
April 28,1989 by the Department of Revenue was attached to the bill. The 
Alaska Environmental Lobby testified in support of the bill; no other public 
testimony was presented.^
The House Finance Committee heard SB 260 on May 6. The bill was heard 
with SB 261, state and regional master plans, and SB 264, response corps and 
depots. There was relatively little discussion regarding SB 260. Senate Bill

^Severability allows a portion c r law that is found to be invalid by the courts, to be “severed" 
from the remainder of the law. Specifically regarding SB 260, the Senate Finance Comm ittee 
was concerned that the blackmail clause may be found invalid.
^Information on floor debate is from the Senate Journal. 1989. pp. 1526-1529,1536-1538. 

House Resour ces Committee b ill packet and minutes. May 4. 1989, pp. 1, 6-7, 14-15.
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260 was identified as the funding source for the programs contained in other 
pieces of legislation. There was discussion regarding whether the planning 
and response corps and depot programs should be funded with general funds 
or response funds (i.e. whether the funding should be contained with the rest 
of DEC’s annual budget or be in the front section of the annual budget where 
funding for the 470 Fund is located). A motion to amend SB 261's fiscal note 
to identify general funds as the funding source f a i l e d . 1 2

Senator Kertulla, prime bill sponsor of SB 260, gave a brief overview of the 
legislation. Representative Koponen asked if the “blackmail clause” was 
constitutional; he was told that legal counsel had advised that the bill would 
be viable without the severability clause that was removed on the Senate 
floor. The bill was moved from committee with a do pass recommendation. 
The same April 28 “indeterminate” (uncertain) fiscal note from the 
Department of Revenue was attached. No public testimony occurred.
Senate Bill 260 was scheduled on the House Floor on May 8. 1989. It passed 
with a vote of 26 yays and 10 nays and received a notice of reconsideration. 12 
On reconsideration, the bill passed 30 yeas and 10 nays. No amendments 
were offered on the House floor.
It is clear that the intent of the legislation was to use the $0.05 per - 
barrel surcharge to fund prevention and response programs for all 
types of oil and hazardous substances. All versions of SB 260, 
including the final version, include the words “oil and hazardous 
substances” throughout. The reference to “oil and hazardous 
substances” is also contained throughout the related bills in the spill 
package funded with the nickel-per-barrel surcharge
In addition, the legislation that passed the Senate and House did not 
limit use of the response fund based on the size or type of the spill. It 
was also clear that the legislation was mtended to be used to fund 
DEC spill prevention programs for oil «Jid hazardous programs 
because the 470 Fund is the funding source on the fiscal notes 
attached to the legislation that created these programs. This topic was 
also discussed at the Senate Special Committee on Oil and Gas.14 and in the 
context of the other spill bills in the other committees of referral.
It is also clear that despite recognition that the mechanism for 
calculating the fund cap was complicated, there was no discussion as 
to how the calculation would work if mitigation money or general 
funds were appropriated to the OHSRRF. All examples of the

i^H ouse F inance C om m ittee packet and m inu tes. May 6. 1989, a.m.. pp. 1-12. 
^ In form ation  on floor debate is from the H ouse Journal, 1989, pp. 1629, 1722.1737-1738, 
1774. 1776-1777, 1846-1848.
14Senate Specia l C om m ittee on Oil and Gas, m inutes, April 12, 1989. p. 6.
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surcharge on/off switch assumed that the only source of funds 
appropriated to the OHSRRF would be proceeds of the surcharge
However, Senator Bettye Fahrenkamp recognized that in the first years there 
would be insufficient revenue generated from the surcharge to fund the other 
pieces of legislation passed with fiscal notes showing the OHSRRF as the 
source of funds. In addition, at the April 22,1989 Senate Finance Committee 
hearing. Senator Halford also raised concerns as to whether enough thought 
had gone into the funding mechanism-that he perceived there could be 
problems. He stated that if others wanted to adopt sections of his SB 266. 
that was fine but he was disassociating himself with SB 266 and the other 
bills. There was no discussion of the impact of general fund 
appropriations into the OHSRRF on fund cap calculations.

Public Testimony on Senate Bill 260
There was relatively little public testimony on the bill. The only oil industry 
testimony on SB 260 occurred on April 13, 1989 in the Senate Special 
Committee on Oil and Gas when persons representing Exxon, Alyeska and 
ARCO Alaska testified generally in opposition to the surcharge. It was 
recommended that causes of the Exxon Valdez spill be studied before the 
Legislature enact any new legislation. In contrast, Jim Palmer, representing 
British Petroleum testified that penalties for spillers could be increased to 
support a spill containment fund. Testimony from the public and 
environmental groups generally advocated increasing the per barrel surcharge 
and the cap on the fund; this was expressed at most of the hearings.

LEGISLATION EXPANDING USE OF THE RESPONSE FUND
In 1986 the legislation which created the OHSRRF stated that it was the 
intent of the legislature that “funds for the abatement of a release of oil or a 
hazardous substance will always be available.” Until FY 89, the Response 
Fund received money from the general fund and from responsible parties of 
spills. After the Exxon Valdez accident in March 1989, special appropriations 
were made including money from program receipts (money loaned from the 
general fund). Since liscal year (FY) 91, however, the primary funding source 
has been the $0.05 per barrel conservation surcharge (AS 43.55.200).

$
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surcharge on/off switch assumed that the only source of funds 
appropriated to the OHSRRF would be proceeds of the surcharge
However, Senator Bettye Fahrenkamp recognized that in the first years there 
would be insufficient revenue generated from the surcharge to fund the other 
pieces of legislation passed with fiscal notes showing the OHSRRF as the 
source of funds. In addition, at the April 22, 1989 Senate Finance Committee 
hearing. Senator Halford also raised concerns as to whether enough thought 
had gone into the funding mechanism--that he perceived there could be 
problems. He stated that if others wanted to adopt sections of his SB 266. 
that was fine but he was disassociating himself with SB 266 and the other 
bills. There was no discussion of the impact of general fund 
appropriations into the OHSRRF on fund cap calculations.

Public Testimony on Senate Bill 260
There was relatively little public testimony on the bill. The only oil industry 
testimony on SB 260 occurred on April 13, 1989 in the Senate Special 
Committee on Oil and Gas when persons representing Exxon, Alyeska and 
ARCO Alaska testified generally in opposition to the surcharge. It was 
recommended that causes of the Exxon Valdez spill be studied before the 
Legislature enact any new legislation. In contrast, Jim Palmer, representing 
British Petroleum testified that penalties for spillers could be increased to 
support a spill containment fund. Testimony from the public and 
environmental groups generally advocated increasing the per barrel surcharge 
and the cap on the fund; this was expressed at most of the hearings.

LEGISLATION EXPANDING USE OF THE RESPONSE FUND
In 1986 the legislation which created the OHSRRF stated that it was the 
intent of the legislature that “funds for the abatement of a release of oil or a 
hazardous substance will always be available.” Until FY 89, the Response 
Fund received money from the general fund and from responsible parties of 
spills. After the Exxon Valdez accident in March 1989, special appropriations 
were made including money from program receipts (money loaned from the 
general fund). Since fiscal year (FY) 91, however, the primary funding source 
has been the $0.05 per barrel conservation surcharge (AS 43.55.200).
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Amendments to Uses of the Fund
Tlie legislature made changes to the fund in 1989, 1990. and 1991. These
changes expanded use of the OHSRRF to include funding for:
• spill response during emergency disasters declared by the governor;
• operation of the spill response office;
• preparation of state and regional discharge prevention and contingency 

plans;
• development and operation of response corps and depots managed by the 

state Division of Emergency Services, Department of Military and Veteran 
Affairs;

• review of vessel and facility discharge prevention and contingency plans;
• grants issued by the Alaska Department of Community and Regional 

Affairs for spill impacted communities;
• state Emergency Response Commission and the Local Emergency Planning 

Committees;
• conducting training, response exercises, inspections and tests to verify 

response capability stated in contingency plans;
• verification of proof of financial responsibility;
• operation of the Citizens’ Oversight Council on Oil and Hazardous 

Substances; and
• refurbishment or construction of marine response vessels by the state 

Department of Transportation and Public Facilities.
Table 1 shows the year, session law, bill number and primary impact of the
legislation passed.
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Table 1
Legislation Expanding the Uses of the Oil and Hazardous 
Substance Release Response Fund, 1989 through 1991.

Legislation Enacted 1989 Session
SLA 89 Chapter 29 SB 256
Expanded Municipal reimbursements for Response Fund

SLA 89 Chapter 112 SB 260
Established nickel-per-barrel surcharge on oil industry production.

SLA 89 Chapter 90 SB 261
Required D EC  to prepare and annually revise State M aster Plan and Regional Plans.
Authorized DEC to use Response Fund to pay cost of Sa le and Regional Plans.
Expanded use of the Response Fund to include restoration of the environment.

SLA 89 Chapter 90 SB 264
Established Response Office in DEC for catastrophic or declared emergency spills.
Established emergency response equipment depots in DEC 's Response Office.
Established emergency response volunteer corps in DEC 's Response Office.
Expanded use of the Response Fund to pay for Response Office and Depot and Corps.

Legislation Enacted 1990 Session 
SLA 90 Chapter 190 HB 566
Added incident command system requirement to State and Regional Plans.
Required DEC to use State plan to designate depot and response office locations.
Required DEC to submit the State Master and Regional Plans and revisions to the State

Emergency Response Commission for review and approval.
Transferred responsibility to establish depots and corps to the Dept, of M ilita ry  &  Veteran Affairs.

D ivision of Emergency Services (DES).
Established Sate Emergency Response Commission (SERC).
Established Local Emergency Planning Committees (LEPCs).
Established Hazardous Substance Sp ill Technology Review Council (HSSTRC).

SLA 90 Chapter 191 HB 567
Required industry contingency plans to include prevention measures.
Added certification requirement for approved contingency plans.
C larified proof of financial responsibility and lim its  liab ility  for tank vessel or oil barge operations. 
Established DEC participation in structural integrity of vessels, barges, pipelines and facilities.
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Table 1 continued
Expanded use of Response Fund to 
include:

Review of oil discharge prevention and contingency plans
Conduct training, response exercises, inspections, tests to verify approved
contingency plans.
Verify financial responsibility.

S L A  90 Chapter 199 H B  578

Established Citizens' oversight council.
Expanded use of Response Fund to include Citizens' Oversight Council costs.

Legislation Enacted 1991 Session 
S L A  91 Chapter 48 SB 165
Expanded use of Response Fund to include construction of marine response vessels.

S L A  91 Chapter 83 SB 25

Expanded uses of Response Funds to municipal grants.

S L A  91 Chapter 31 SB 194
Required the Board of Marine P ilots to cooperate w/ DEC in the review and approval of training

programs for pilots of tanker vessels.

S L A  91 Chapter 92 SB 196
Required the C itizens' Oversight Council to submit a report on response action contractor liab ility. 

S L A  91 Chapter 90 SB 263
Provided a one-year delay for compliance of non-crude oil operation with financial responsibility

requirements.
Authorized D EC  Lo issue interim  approval for contingency plans.

Source: A laska  Department of Environmental Conservation, unpublished funding history information.

OTHER STATES’ RESPONSE FUNDS
In March 1993, the Oil Spill U.S. Law Report published an article containing 
information from a 50-state survey entitled “State fees on oil for spill response 
and administrative costs.” In April 1993, the Alaska Legislative Research 
Agency released a research memorandum containing the Oil Spill U.S. Law 
Report article as well as results of interviews conducted with spill response 
fund administrators in California, Florida, Louisiana,, New Jersey, Texas, and 
Washington. These reports are contained in Appendix B. This section 
summarizes the results of the survey and interviews and provides additional 
analysis.

-14-
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In summary, the 50-state survey found that agencies in nearly all the 
sta tes charge some sort of fee on facility and/or vessel owners and 
operators to fund oversight activities. The majority of sta tes (28 
states) in the U.S. charge a per-gallon or per-barrel fee on oil itse lf 
(either on crude oil, motor fuels, or 011 other types of petroleum) to be 
used in the event of a leak or spill.
As a general rule, the money from a state tax on oil is added t;o a fund that 
may be used for anything from administrative costs to the reimbursement of 
cleanup/remediation expenditures. 15 Some funds are treated as insurance 
policies, while others are financed primarily through the collection of 
penalties. Likewise, some fee/fund systems are designed so that the fund can 
reach a cap at which point the fee is shut off, while others are designed to 
generate the same amount of available money each y e a r .  15
At the time of publication, the states of Montana. New Hampshire, Virginia 
and Idaho were either changing the mechanism for collecting the fee or 
increasing or expanding the applicability of the charge. In addition, Hawaii 
House Bill 1194 would establish a 6-cents-per-barrel tax on oil entering the 
state to finance the Environmental Response Revolving Fund. Hawaii's fund 
would be used for petroleum release prevention, response, and cleanup 
programs, and would be capped at $7 million.

Types of Response Funds
Of the 28 states that assess a per-gallon or per-barrel fee, the types of fees 
generally fall into three categories. The first type is assessed by nine of the 
states (Alaska, California, Florida, Louisiana, New Jersey, New York, Oregon, 
Texas, and Washington) that are major oil producers and/or processors. In 
addition, all of these states are coastal states, most of which have extensive 
programs to protect their marine environments and communities from 
potential oil spill impacts. These states assess a per-barrel charge on oil 
produced in, entering, or transported tlirough the state. The volume of oil 
transported through these states or along their coastlines is significantly 
greater than other states which increases the risk of spills.
The second type of state program is a broader-based assessment charged on a 
per-gallon basis for all petroleum products entering or sold in the state. These 
funds appear to be used for a wider range of cleanup activities as opposed to 
the third type of program that is directed primarily toward leaking 
underground storage tanks. Twelve states (Delaware, Kansas, Maine, 
Montana. Nebraska, Nevada, New Hampshire, South Dakota, Vermont, 
Wisconsin and Wyoming) have this second, broader type of program.

l ^ O i l  S p i l l  U .S .  L a w  R e p o r t .  March 1993. p. 12. 
16lbid.
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The third type of program is primarily a per-gallon assessment on all 
petroleum products entering or sold in the state but the proceeds of the funds 
are directed primarily toward underground storage tank release clean up. 
Seven (Arizona. Idaho, Maryland. Michigan, Missouri, Oklahoma, South 
Carolina, and Virginia) of the 28 states have this type of program.
Of the latter two types of programs, Wyoming is the only state that assesses 
the fee directly on retail fuel consumers. Most of the states charge the fee to 
the first importer of fuels into the state or to fuel distributors. The latter two 
types of fees are primarily assessed 011 non-crude products because that is the 
predominate, if not only, form of petroleum products in the state.
Nine states (Arizona, California, Florida, Kansas, Maine, Maryland, New 
Hampshire. Washington, and Wyoming) have more than one account or fund. 
In five of the nine states (California, Florida, Maine, Maryland, and New 
Hampshire), separate assessments are collected to provide revenue to the 
different accounts. In the remaining states, the assessments are tunneled into 
separate funds or accounts to be used for different purposes.
The next sections on other states’ response funds focuses on the nine states 
with the first type of fund discussed above. Alaska’s OHSRR Fund is included 
in this first type.

Response Funds Tax Rates
Of the nine states that are major producers, refiners or transporters of 
petroleum products, the response fund charges range from one and one half 
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California il the two separate fees collected on each barrel of oil are 
combined). The mean ra te  is 5.8 cents per barrel.
Florida and New Jersey have variable rate assessments. In Florida, the two 
cent charge can be increased to ten cents in the event of a major spill. 
Similarly, in New Jersey the one and one half cent assessment can be 
increased to four cents. Calculation of the mean rate using the Florida and 
New Jersey maximum rates results in an average charge of 7.1 cents per 
barrel. Similarly, if California's combined fee (29 cents) and Florida and New 
Jersey's maximum fee are used to calculate the average fee, the average 
increases to 7.6 cents per barrel. It should be noted that Oregon is not 
included in these calculations because it assesses a per-trip, as opposed to a 
per-barrel, fee.

Types of Products Assessed Response Fees
The states of Alaska, Louisiana and Texas per-barrel charges are only on 
crude oil; in each of these states, spill prevention and response programs

-16-
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include crude oil, other petroleum products and hazardous substances. In 
California, Florida and Washington, all petroleum products are assessed the 
per-barrel fee and are included in response. The state of New Jersey's per- 
barrel assessment includes charges on hazardous substances as well as crude 
and refined petroleum products. Oregon’s assessment, as well as its spill 
prevention and response programs, is on both crude and non-crude products.

Uses of Response Funds
In all of the nine states, the charges provide revenues for spill preven­
tion programs, spill response and the adm inistrative costs of 
operating these programs . In California and Washington, a separate 
assessment is charged for operating costs while a response fund with a 
maximum balance is collected under a separate assessment. None of these 
sta tes lim it use of response funds based on the size of a spill. The only 
exception to this is Washington where spill responses costing less than 
$50,000 total are to be paid from agency operating budgets. Alaska’s fund has 
a similar provision for DEC response costs below $25,000.
Of the nine states with a primary revenue source being a per-barrel assess­
ment on crude oil, the purposes of the funds include spill clean up, as well as 
operating prevention programs and administering the fund. In none of the 
nine sta tes is spill response lim ited to crude oil or to catastrophic 
spills.

CONSERVATION SURCHARGE IN THE CONTEXT OF NORTH 
SLOPE PROFITABILITY
In October 1993, Dr. Richard A. Fineberg presented a paper entitled "Alaska 
North Slope Oil Profits and Proposed Environmental Mitigation Measures" at 
the 15th Annual North American Conference of the International Association 
for Energy Economics (Appendix C). This paper was a continuation of Mr. 
Fineberg’s research for the Alaska Senate Finance Committee completed in 
November 1992 and a study by Dr. Edward B. Deakin for the Alaska 
Department of Revenue completed in March 1989.1?
The focus of the October 1993 study is the balancing of environmental 
risks against the costs of prevention and m itigation m easures .
Specifically, Dr. Fineberg’s study compares the costs of 1) installation of a 
vapor emissions recovery system to capture potentially toxic emissions vented

^R ic h a rd  Fineberg, “N orth Slope P rofits and Production Prospects,” rep o rt to th e  A laska 
Sena te  F inance Com m ittee, N ovem ber 11.1992 and Edward B. D eak in . “Oil Industry 
Profitability in A laska 1969 through 1987,” p repa red  for th e A laska  D ep a rtm en t of Revenue, 
M arch 15, i989.
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during loading and off-loading tankers at Valdez, and 2) specially designed 
tractor tugs to handle a disabled tanker. These costs are reviewed within the 
context of North Slope oil producer profits. The North Slope profit calcula­
tions presented in Dr. Fineberg’s study are used to review the relative impact 
of the severance tax conseivation surcharge on North Slope producers' profits.
In summary. Dr. Fineberg estimates that for the calendar years (CY) 1987 
through 1992, the average profit on North Slope production was approxi­
mately $5.05 per-barrel. Total North Slope producers’ profits for the years 
1986 through 1992 are estimated to be $25.9 billion, or $3.7 billion per year 
(in 1993 dollars). In CY 1991, the industry average profits are estimate to be 
$4.77 per-barrel (Table 3). In CYs 1992 and 1993, profits are estimated to be 
$4.80 and $4.11 per-barrel, respectively. Using December 1993 Alaska 
Department of the Revenue data and an average price per-barrel of $10.40, 
Dr. Fineberg's recent estimate of North Slope profits is $1.62 per-barrel.
For comparison, Dr. Deakin estimated 1969 through 1987 average profits of 
$6.69 per barrel and 1977 through 1987 average profits of $5.81 per barrel. 
His 1986 “low-price estimate” was an average profit of $2.40 per barrel.
Given North Slope producers' profits, the $0.05 per-barrel severance 
tax conservation surcharge is equivalent to approximately one 
percent or less of North Slope oil producer average per-barrel profits 
from 1987 through 1993 (Table 3). Even with oil prices a t historic 
lows, the surcharge accounts for only three percent of per-barrel 
profits in December 1993.

Table 2.
Nickel-per-Barrel Surcharge in the Context of Estimated North Slope Profits

North Slope
Estimated Production Conservation
Average Price and Pipeline Profits Surcharge

Year /.--------1993$/barrel--------- / % of Profits

CY 1987-92 $5.05 1.0%
CY 1992 $17.66 $4.80 1.0%
CY 1993 $15.40 $4.11 1.2%

Dec-93 $10.40 $1.62 3.1%

FY 2000 (low) $17.86 $4.94 1.0%
FY 2000 (mid) $20.20 $5.90 0.8%
FY 2000 $21.17 $6.39 0.8%
(high)

Source: Fineberg 1992,1993 and recent estimates by Fineberg
for December 1993 oil prices.
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CONCLUSION
In conclusion, the OHSRFF was developed in 1986 to respond to releases and 
threatened releases of oil and hazardous substances, to fund clean up of sites 
contaminated by oil and hazardous substances, and to recover costs of 
response and clean up from responsible parties. After the Exxon Valdez oil 
spill, the nickel-per-barrel conseivation surcharge legislation was enacted to 
ensure adequate funding would be available in the OHSRRF for response to 
any future spills.
While the surcharge is a per-barrel tax on crude oil production in Alaska, it is 
clear from the legislative history that the surcharge lev}' is not intended to 
fund only crude oil response. Nor is response limited to large or “catastrophic” 
spills.
A number of pieces of legislation have been passed since 1989 that expand the 
Alaska Department of Environmental Conservation spill prevention, clean up. 
and oversight programs. These pieces of legislation have expanded the 
purposes and use of the OHSRRF and increased expenditures from the fund.
A 50-state survey of other states' response funds found thal agencies in nearly 
all the states charge some sort of fee on facility and/or vessel owners and 
operators to fund oversight activities. The majority of states (28 states) in the 
United States charge a per-gallon or per-barrel fee on oil itself (either on crude 
oil, motor fuels, or on other types of petroleum) to be used in the event of a 
leak or spill.
Of the nine states that are major producers, refiners or transporters of 
petroleum products, the response fund charges range from one and one half 
cents pei barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California if the two separate fees collected on each barrel of oil are 
combined). The mean ra te  is 5.8 cents per barrel. If California’s combined 
fee (29 cents) and Florida and New Jersey’s maximum fees are used to 
calculate the average, the average increases to 7.6 cents per barrel.
The charges provide revenues for spill prevention programs, spill response 
and the administrative costs of operating these programs. None of these 
states limit use of response funds based on the size of a spill. None of the 
states limited response action or use of response funds by crude or non-crude 
product forms. In the context of other states’ response funds and Alaska 
North Slope producers’ profits, Alaska conseivation surcharge is not 
unreasonable.
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SENATE BILL NO. 215 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 
BY SENATOR MILLER

Introduced: 5/8/93
Referred: RES, FIN

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating to and redesignating the oil and hazardous substance release
2 response fund and to its use in the event of a disaster emergency; repealing the
3 authority in law by which marine highway vessels may be designed and
4 constructed to aid in oil and hazardous substance spill cleanup in state marine
5 water using money in the oil and hazardous substance release response fund;
6 amending requirements relating to the revision of state and regional master
7 prevention and contingency plans; altering requirements applicable to liens for
8 recovery of state expenditures related to oil or hazardous substances; amending
9 the authority to contract to provide personnel to respond to a release or

10 threatened release of oil or a hazardous substance and to contract to conduct
11 spill related research; reassigning responsibility for the oil and hazardous substance
12 response corps and for the emergency response depots to the Department of
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1 Environmental Conservation, and for the operation of the state emergency response

2 commission and its attendant responsibilities for the local emergency planning

3 commissions to the Department o f M ilitary and Veterans* Affairs; and modifying

4 definitions of terms relating to the preceding provisions; terminating the nickel-per*

5 barrel oil conservation surcharge; levying and collecting two new oil surcharges;

6 and providing for the suspension and reimposition of one of the new surcharges;

7 and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 26.23.020(g) is amended to read:

10 (g) In addition to any other powers conferred upon the governor by law, the
11 governor may, under AS 26.23.010 - 26.23.220,
12 (1) suspend the provisions of any regulatory statute prescribing
13 procedures for the conduct of state business, or the orders or regulations of any state
14 agency, if compliance with the provisions of the statute, order, or regulation would
15 prevent, or substantially impede or delay, action necessary to cope with the disaster
16 emergency;
17 (2) use all available resources of the state government and of each
18 political subdivision of the state as reasonably necessary to cope with the disaster
19 emergency;
20 (3) transfer personnel or alter the functions of state departments and
21 agencies or units of them for the purpose of performing or facilitating the performance
22 of disaster emergency services;
23 (4) subject to any applicable requirements for compensation under
24 AS 26.23.160, commandeer or utilize any private property, except for all news media
25 other than as specifically provided for in AS 26.23.010 - 26.23.220, if the governor
26 considers this necessary to cope with the disaster emergency;
27 (5) direct and compel the relocation of all or part of the population
28 from any stricken or threatened area in the state, if the governor considers relocation
29 necessary for the preservation of life or for other disaster mitigation purpose;
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1 (6) prescribe routes, modes o f  transportation, and destinations in
2 connection with necessary relocation;
3 (7) control ingress to and egress from a disaster area, the movement of
4 persons within the area, and the occupancy o f premises in it;
5 (8) suspend or limit the sale, dispensing, or transportation of alcoholic
6 beverages, firearms, explosives, and combustibles;
7 (9) make provisions for the availability and use o f  temporary
8 emergency housing;
9 (10) allocate or redistribute food, water, fuel, or clothing; and

10 (11) use money from the oil and hazardous substance release
11 prevention and response fund, established by AS 46.08.010, to respond to a declared
12 disaster emergency related to an oil or hazardous substance discharge.
13 * Sec. 2. AS 26.23.050(b) is amended to read:
14 (b) Whenever, and to the extent that, money is needed to cope with a disaster,
15 (1) in the event of an oil or hazardous substance release or
16 discharge, the governor shall have first recourse to the appropriate account within
17 the oil and hazardous substance release prevention and response fund, and
18 thereafter the governor may have second recourse to money regularly
19 appropriated to state and local agencies and third recourse to money available in
20 the disaster relief fund;
21 (2) if the disrster does not involve an oil or hazardous substance
22 release or discharge.
23 (A) the governor shall have first recourse [SHALL BE] to
24 money regularly appropriated to state and local agencies; and
25 (B) the governor shall have further [. THE SECOND]
26 recourse [SHALL BE] to money available in the disaster relief fund [OR, FOR
27 OIL OR HAZARDOUS SUBSTANCES DISCHARGES, THE OIL AND
28 HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND, AS THE
29 GOVERNOR DETERMINES APPROPRIATE. IF MONEY AVAILABLE
30 FROM THESE SOURCES IS INSUFFICIENT, AND IF THE GOVERNOR
31 FINDS THAT OTHER SOURCES OF MONEY TO COPE WITH THE
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DISASTER ARE NOT AVAILABLE OR ARE INSUFFICIENT, THE 
GOVERNOR MAY, NOTWITHSTANDING THE LIMITATIONS IMPOSED 
BY AS 37.07.080(e),

(1) TRANSFER AND SPEND MONEY APPROPRIATED FOR 
OTHER PURPOSES; OR

(2) BORROW MONEY FOR A TERM NOT TO EXCEED TWO
YEARS].

Sec. 3. AS 26.23.050 is amended by adding a new subsection to read;
(d) If money available from a source identified in (b) of this section is 

insufficient, and if the governor finds that other sources of money to cope with the 
disaster are not available or are insufficient, the governor may, notwithstanding the 
limitations imposed by AS 37.07.080(e),

(1) transfer and spend money appropriated for other purposes; or
(2) borrow money for a term not to exceed two years.

Sec. 4. AS 29.60.510(a) is amended io read:
(a) The commissioner may use money from the oil and hazardous substance 

release prevention and response fumt to make grants to a municipality or village that 
is affected by the release or by the response to the release and that demonstrates that 
the release or response to the release involves extraordinary expenditures that are 
beyond the reasonable capability of the municipality or village to meet from the 
current revenue sources of the municipality or village if

(1) the governor determines that a release of oil or a hazardous 
substance exceeds 2,500 barrels of oil, or exceeds an amount of a hazardous substance 
that, when released into the environment, presents a threat to the economy and public 
welfare of the municipalities and villages affected by it at least equivalent in effect to 
the effect of a release of oil in an amount defined by this paragraph;

(2) the release has been proclaimed a disaster emergency by the 
governor under AS 26.23.020; and

(3) the governor finds that
(A) the release of the oil or hazardous substance into the 

environment presents a real and substantial threat to the economy and public
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1 welfare of the municipalities and villages that are affected by the release and
2 by the resultant activities to contain and clean up the release; and
3 (B) it is in the best interest of the state to pay the expenses
4 incurred by municipalities and villages to mitigate the social and economic
5 effects that arise out of the release of the oil or the hazardous substance and
6 the resultant cleanup activities,
7 * Sec. 5. AS 29.60.510(b) is amended to read:
8 (b) For each disaster emergency declared by the governor under AS 26.23.020
9 that involves a catastrophic oil release or threatened catastrophic oil release, and

10 subject to agreement with the commissioner of environmental conservation as to the
11 amount of money in the fund that may be used by the department to make grants, the
12 commissioner may expend not more than $10,000,000 [OF THE BALANCE OF THE
13 FUND THAT IS APPROPRIATED TO THE SPILL RESERVE OR] of the
14 unrestricted balance of the catastrophic oil release response account in the fund for
15 grants authorized under this section. For each disaster emergency declared by the

io  governor under AS 26.23.020 that involves a release or threatened release o f oil

17 or a hazardous substance, except a catastrophic oil release, and subject to

18 appropriation o f money in the fund that may be used bv the department to make

19 grants, the commissioner may expend not more than the amount appropriated

20 from the oil and hazardous substances release contingency and abatement account

21 in the fund for grants authorized under this section. If the commissioner and the
22 commissioner of environmental conservation do not agree on the amount of money in
23 the catastrophic oil release response account in the fund that may be used by the
24 department to make grants under AS 29.60.500 - 29.60.599 for a catastrophic oil

25 release or threatened catastrophic oil release, the governor shall make the
26 determination.
27 * Sec. 6. AS 29.60.560(e) is amended to read:
28 (e) Expenditures made under this section ma\ be made only from the amount
29 transferred to the commissioner under AS 29.60.510(c), unless
30 (1) the commissioner and the commissioner of environmental
31 conservation mutually agree that payment may be made from money in the oil and
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hazardous substance release prevention and response fund not transferred under 
AS 29.60.510(c); or

(2) the commissioner pays them from another source.
* Sec. 7. AS 29.60.599(4) is amended to read:

(4) "fund" means the oil and hazardous substance release prevention 

and response fund established by AS 46.08.010;
* Sec. 8. AS 37.14.410 is amended to read:

Sec. 37.14.410. REIMBURSED EXPENDITURES, (a) Amounts received by 
the state as reimbursement for expenses related to the Exxon Valdez oil spill incurred 
by the state on or before December 31, 1992, shall be deposited in the general fund 
and, except as required under (b) of this section, may not be credited to the oil and 
hazardous substance release mitigation account under AS 46.04.010 or to an account 

established in AS 46.08.020 or 46.08.025.

(b) A percentage of each payment deposited in the general fund under (a) cf 
this section shall be credited to the oil and hazardous substances release contingency 

and abatement account established in [OIL AND HAZARDOUS SUBSTANCE 
RELEASE MITIGATION ACCOUNT UNDER AS 46.04.010 OR] AS 46.08.020. 
That percentage is determined by dividing

(1) the amount of the expenses for which the state may be reimbursed 
under (a) of this section that were paid from the [OIL AND HAZARDOUS 
SUBSTANCE RELEASE RESPONSE] fund established under AS 46.08.010, by

(2) the total amount of expenses for which the state may be reimbursed 
unde: (a) of this section.

* Sec. 9. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.201. SURCHARGE LEVIED, (a) Every producer of oil shall pay 

a surcharge of $.03 per barrel of oil produced from each lease or property in the state, 
less any oil the ownership or right to which is exempt from taxation.

(b) The surcharge imposed by (a) of this section is in addition to
(1) and shall be paid in the same manner as the tax imposed by 

AS 43.55.011 - 43.55.150; and
(2) the surcharge imposed by AS 43.55.300 - 43.55.320.
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(c) A producer of oil shall make reports of production in the same manner and 
under the same penalties as required under AS 43.55.011 - 43.55.150.

* Sec. 10. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.211. DISPOSITION OF PROCEEDS OF SURCHARGE, (a) The 

commissioner shall deposit the proceeds of the surcharge levied by AS 43.55.201 into 
the general fund.

(b) The commissioner of administration shall sepaiately account for all 
proceeds of the surcharge that are deposited into the general fund.

* Sec. 11. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.221. USE OF REVENUE DERIVED FROM SURCHARGE. The 

legislature may appropriate the annual estimated balance of the account established 
under AS 43.55.211 to the catastrophic oil release response account in the oil and 
hazardous substance release prevention and response fund established by AS 46.08.010.

* Sec. 12. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.231. SUSPENSION AND REIMPOSITION OF THE

SURCHARGE, (a) Except when a different time for making a determination is 
required under (f) of this section, not later than 30 days after the end of each calendar 
quarter, the commissioner of administration shall determine the cumulative total of 
money that has been

(1) deposited through that calendar quarter, or was received through 
that calendar quarter and is subject to deposit, into the catastrophic oil release response 
account of the oil and hazardous substance release prevention and response fund 
established by AS 46.08.010;

(2) deposited through the calendar quarter, or was received through the 
calendar quarter and is subject to deposit, into the catastrophic oil release response 
mitigation account under AS 46.08.025(b);

(3) expended through that calendar quarter from the catastrophic oil 
release response account of the oil and hazardous substance release prevention and 
response fund.

(b) Within 15 days after making the determinations required by (a) of this 
section, the commissioner of administration shall
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1 (1) add the amounts determined under (a)(1) and (2) of this section;
2 (2) determine the difference between the amount determined under (1)
3 of this subsection and the amount determined under (a)(3) of this section; and
4 (3) report the amount determined under (2) of this subsection to the
5 commissioner.
6 (c) In making the determination required by (b) of this section, the
7 commissioner of administration may not consider within the calculation money
8 described in (a) of this section that was received subject to a dedication imposed by
9 the federal government that restricts the use of the money to a specific purpose.

10 (d) If the commissioner of administration reports that the difference determined
11 under (b) of this section equals or exceeds $50,000,000, the commissioner of revenue
12 shall suspend imposition and collection of the surcharge levied and collected under
13 AS 43.55.201. Suspension of the imposition and collection of the surcharge begins on
14 the first day of the calendar quarter next following the ccmmissioner’s receipt of the
15 commis-,oner of administration’s report under (b) of this section. Before the first day
16 of a suspension authorized by this subsection, the commissioner shall make a
17 reasonable effort to notify all persons who are known to the department to be paying
18 the surcharge under AS 43.55.201 that the surcharge will be suspended.
19 (e) Except as provided in AS 43.55.241, if the commissioner of administration
20 reports that the difference determined under (b) of this section is less than
21 $50,000,000, the commissioner of revenue shall require imposition and collection of
22 the surcharge authorized under AS 43.55.201. Reimposition of the surcharge begins
23 on the first day of tlie calendar quarter next following the commissioner’s receipt of
24 the commissioner of administration’s report under (b) of this section. Before the first
25 day of reimposition of the surcharge authorized by this subsection, the commissioner
26 shall make a reasonable effort to notify all persons who are known to the department
27 to be required to pay the surcharge under AS 43.55.201 that the surcharge will be
28 reimposed.
29 (f) Notwithstanding the requirement of (a) of this section that the cumulative
30 determination of receipts and expenditures be made quarterly, when the amount
31 determined under (b) of this section is $45,000,000 or more, the commissioner of
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administration shall make the determinations required by this section not later than 30 
days before each calendar quarter and every 30 days thereafter.

* Sec. 13. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.241. SURCHARGE NOT IMPOSED. The surcharge authorized by 

AS 43.55.201 is not levied during any fiscal year for which the estimated revenue from 
the surcharge would be sufficient to restore the balance of the oil and hazardous 
substance release prevention and response fund on the first day of the fiscal year to 
at least $50,000,000, and

(1) the legislature does not, during the regular legislative session 
preceding the first day of the fiscal year, appropriate money from the general fund to
the catastrophic oil release response account in the oil and hazardous substance release
prevention and response fund sufficient to restore the balance of that account on the 
first day of the fiscal year to at least $50,000,000; or

(2) the legislature, during the regular legislative session preceding the 
first day of the fiscal year, appropriates money from the general fund to the 
catastrophic oil release response account in the oil and hazardous substance release 
prevention and response fund sufficient to restore the balance of that account on the 
first day of the fiscal year to at least $50,000,000 and, because of gubernatorial veto 
or reduction in the amount of the appropriation, restoration of the balance of the fund 
to at least $50,000,000 does not become law.

* Sec. 14. AS 43.55 is amended by adding new sections to read:
ARTICLE 2A. ADDITIONAL CONSERVATION SURCHARGE ON OIL.

Sec. 43.55.300. SURCHARGE LEVIED, (a) Every producer of oil shall pay 
a surcharge of $.02 per barrel of oil produced from each lease or property in the state, 
less any oil the ownership or right to which is exempt from taxation.

(b) The surcharge imposed by (a) of this section is in addition to
(1) and shall be paid in the same manner as the tax imposed by 

AS 43.55.011 - 43.55.150; and
(2) tlie surcharge imposed by AS 43.55.201 - 43.55.241.

(c) A producer of oil shall make reports of production in the same manner and 
under the same penalties as required under AS 43.55.011 - 43.55.150.
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1 Sec. 43.55.310. DISPOSITION OF PROCEEDS OF SURCHARGE, (a) The
2 commissioner shall deposit the proceeds of the surcharge levied by AS 43.55.300 into
3 the general fund.
4 (b) The commissioner of administration shall separately account for all
5 proceeds of the surcharge levied by AS 43.55.300 that are deposited into the general
6 fund.
7 Sec. 43.55.320. USE OF REVENUE DERIVED FROM SURCHARGE. The
8 legislature may appropriate the annual estimated balance of the account established
9 under AS 43.55.310 to the oil and hazardous substance1 -elease contingency and

10 abatement account in the oil and hazardous substance release prevention and response
11 fund established by AS 46.08.010.
12 * Sec. 15. AS 43.55.900(3) is amended to read:
13 (3) "catastrophic oil discharge" means
14 (A) an oil release or discharge in excess of 100.000 barrels;

15 or

16 (B) any other oil release or discharge that the governor

17 determines presents a grave and substantial threat to the economy or

18 environment and for which the governor has issued a proclamation

19 declaring a condition of disaster emergency under AS 26.23.020(c) [HAS

20 THE MEANING GIVEN IN AS 46.04.900];
21 * Sec. 16. AS 43.55.900(15) is amended to read:
22 (15) "surcharge" means
23 (A) when used in AS 43.55.201 - 43.55.241. the surcharge
24 levied by AS 43.55.201 [AS 43.55.200];
25 (B) when used in AS 43.55.300 • 43.55.320. the surcharge

26 levied by AS 43.55.300:

27 * Sec. 17. AS 46.04.030(e) is amended to read:
28 (e) The department may attach reasonable terms and conditions to its approval
29 or modification of a contingency plan that the department determines are necessary to
30 ensure that the applicant for a contingency plan has access to sufficient resources to
31 protect environmentally sensitive areas, [AND] to take containment and cleanup and
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1 other necessary action to [CONTAIN, CLEAN UP, AND] mitigate potential oil
2 discharges from the facility or vessel as provided in (k) of this section, and to ensure
3 that the applicant complies with the contingency plan. The contingency plan must
4 provide for the use by the applicant of the best technology that was available at the
5 time the contingency plan was submitted or renewed. The department may require an
6 applicant or holder of an approved contingency plan to take steps necessary to
7 demonstrate its ability to carry out the contingency plan, including
8 (1) periodic training;
9 (2) response team exercises; and

10 (3) verifying access to inventories of equipment, supplies, and
11 personnel identified as available in the approved contingency plan.
12 * Sec. 18. AS 46.04.030(e) as amended by sec. 11, ch. 83, SLA 1992, is amended to read:
13 (e) The department may attach reasonable terms and conditions to its approval
14 or modification of a contingency plan that the department determines are necessary to
15 ensure that the applicant for a contingency plan has access to sufficient resources to
16 protect environmentally sensitive areas, [AND] to take containment and cleanup and

17 other necessary action to [CONTAIN, CLEAN UP, AND] mitigate potential oil
18 discharges from the facility or vessel as provided in (k) of this section, and to ensure
19 that the applicant complies with the contingency plan. If a contingency plan submitted
20 to the department for approval relies on the services of an oil spill primary response
21 action contractor, the department may not approve the contingency plan unless the
22 primary response action contractor is registered and approved under AS 46.04.035.
23 The contingency plan must provide for the use by the applicant of the best technology
24 that was available at the time the contingency plan was submitted or renewed. The
25 department may require an applicant or holder of an approved contingency plan to take
26 steps necessary to demonstrate its ability to carry out the contingency plan, including
27 (1) periodic training;
28 (2) response team exercises; and
29 (3) verifying access to inventories of equipment, supplies, and
30 personnel identified as available in the approved contingency plan.
31 * Sec. 19. AS 46.04.200(a) is amended to read:

SB0215a -11-
New Text U n d e r l in e d  [DELETED TEXT BRACKETED)

SB 215



1 (a) The department shall
2 ID prepare [AND ANNUALLY REVIEW AND REVISE] a statewide
3 master oil and hazardous substance discharge prevention and contingency plan^
4 (2) annually review the statewide master oil and hazardous

5 substance discharge prevention and contingency plan; and

6 (3) revise the statewide master oil and hazardous substance

7 discharge prevention and contingency plan: the department shall revise the

8 statewide master plan whenever, in the judgment of the commissioner, revision

9 is necessary.

10 * Sec. 20. AS 46.04.200(c) is amended to r:ad:
11 (c) In preparing and annually reviewing the state master plan, the
12 commissioner shall
13 (1) consult with municipal and community officials, and with
14 , representatives of affected regional organizations; and

15 (2) [SUBMIT THE DRAFT PLAN TO THE PUBLIC FOR REVIEW
16 AND COMMENT;
17 (3) SUBMIT TO THE LEGISLATURE FOR REVIEW, NOT LATER
18 THAN THE 10TH DAY FOLLOWING THE CONVENING OF EACH REGULAR
19 SESSION, THE PLAN AND ANY ANNUAL REVISION OF THE PLAN;
20 (4)] require or schedule unannounced oil spill drills to test the
21 sufficiency of an oil discharge prevention and contingency plan approved under
22 AS 46.04.030 or of the cleanup plans of a party identified under (b)(2) of this section
23 f; AND
24 (5) SUBMIT THE PLAN AND ANY ANNUAL REVISION TO THE
25 ALASKA STATE EMERGENCY RESPONSE COMMISSION FOR ITS REVIEW
26 AND APPROVAL UNDER AS 46.13.045].
27 * Sec. 21. AS 46.04.200 is amended by adding a new subsection to read:
28 (d) In preparing a revision of the statewide master plan, the commissioner shall
29 submit
30 (1) the draft plan to the
31 (A) public for review and comment; and
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1 (B) Alaska State Emergency Response Commission for its
2 review and approval under AS 46.13.045; and
3 (2) the proposed revision of the plan to the legislature for review not
4 later than the 10th day following the convening of each regular session.
5 * Sec. 22. AS 46.04.210(a) is amended to read:
6 (a) For any region of the state, the boundaries of which are determined by the
7 commissioner by regulation, in which the department is required to review and approve
8 an oil discharge prevention and contingency plan submitted by a person under
9 AS 46.04.030, the department shall

10 (i) prepare [AND ANNUALLY REVIEW AND REVISE] a regional
11 master oil and hazardous substance discharge prevention and contingency plan;
12 (2) annually review the regional master oil and hazardous substance

13 discharge prevention and contingency plan; and

14 (3) revise the regional master oil and hazardous substance

15 discharge prevention and contingency plan; the commissioner shall revise a

16 regional master plan whenever, in the judgment of the commissioner, revision is

17 necessary.

18 * Sec. 23. AS 46.04.210(b) is amended to read:
19 (b) The provisions of AS 46.04.200(b) - (d) [AS 46.04.200(b) AND (c)] apply
20 to preparation and review of a regional master plan under this section.
21 * Sec. 24. AS 46.04.900(2) is amended to read:
22 (2) "catastrophic oil discharge" means
23 £A) an oil release or discharge in excess of 100,000 barrels; [,]
24 or
25 (B ) any other oil release or discharge that [W HICH] the
26 governor determines presents a grave and substantial threat to the economy or
27 environment and for which the governor has issued a proclamation

28 declaring a condition o f disaster emergency under AS 26.23.020(c) [OF
29 THE STATE];
30 * Sec. 25. AS 46.08.005 is amended to read:
31 Sec. 46.08.005. PURPOSE. The legislature finds and declares that the
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catastrophic release of oil or hazardous substances into the environment presents a 
real and substantial threat to the public health and welfare, to the environment, and to 
the economy of the state. The legislature therefore concludes that it is in the best 
interest of the state and its citizens to provide a [READILY AVAILABLE] fund 
containing two accounts. Within the fund,

(1) one account consists of money readily available to the 
commissioner for the payment of the expenses incurred by the Department of 
Environmental Conservation during an emergency first response to a catastrophic 
release or threatened [AND THE DEPARTMENT OF TRANSPORTATION AND 
PUBLIC FACILITIES IN THE PROTECTION OF THE ENVIRONMENT OF THE 
STATE FROM THE] release of oi! and for related purposes intended to address 
catastrophic oil releases:

(2) the other account consists of money that tlie state may use 
during a response to i release or threatened release of oil or a hazardous 
substance, other than a catastrophic oil discharge, to pay the expenses of making 
preparations for t're possibility of a release or threatened release of oil or 
hazardous substances, to reduce the amount, degree, or intensity of a release or 
threatened release, and for other related purposes identified in law [OR 
HAZARDOUS SUBSTANCES].

* Sec. 26. AS 46.08.010(a) is amended to read:
(a) There is established in the state general fund the oil and hazardous 

substance release prevention and response fund. The fund shall be administered by 
the commissioner. The fund is composed of two accounts.

(1) the oil and hazardous substances release contingency and 
abatement account;

(2) the catastrophic oil release response account.
* Sec. 27. AS 46.08.010(b) is amended to read:

(b) Money from an appropriation made to an account in the fund remaining 
in that account [THE FUND] at the end of a fiscal year remains available for 
expenditure in successive fiscal years.

* Sec. 28. AS 46.08.010(c) is amended to read:
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(c) The fund shall be used for actual expenses incurred under AS 46.08.040. 
Except as provided in AS 46.08.040(a)(2)(I))(ii) for the equipment that is required 

for and placed in the oil and hazardous substance response depots 

[AS 46.08.040(d)(2)], the fund may not be used for capital improvements.
* Sec. 29, AS 46.08.020 is amended to read:

Sec. 46.08.020. FINANCING OF THE OIL AND HAZARDOUS 
SUBSTANCES RELEASE CONTINGENCY AND ABATEMENT ACCOUNT 
[FUND], (a) The legislature may appropriate from the following sources to the oil 

and hazardous substances release contingency and abatement account in the fund:
(1) money received from federal, state, or other sources or from a

private donor;
(2) money recovered or otherwise received from parties responsible for 

the containment and cleanup of oil or a hazardous substance at a specific site, to the 

extent that the money recovered or otherwise received had been paid out of the 

oil and hazardous substances contingency and abatement account, but excluding
(A) money recovered or otherwise received due to a 

catastrophic oil discharge; and

(B) money [FUNDS] from performance bonds and other forms 
of financial responsibility held in escrow pending satisfactory performance of 
a privately financed response action; and

(3) fines, penalties, or damages recovered under AS 46.08.005 - 
46.08.080 or other law for costs incurred by the state as a result of the release or 
threatened release of oil or a hazardous substance, hut excluding fines, penalties, or 

damages recovered or otherwise received due to a catastrophic oil discharge.

(b) Money received by the state under (a)(2) and (a)(3) of this section shall 
be deposited in the general fund and credited to a special account called the "oil and 
hazardous substances [SUBSTANCE] release contingency and abatement mitigation 
account." The legislature may annually appropriate to the oil and hazardous 

substances release contingency and abatement account in the fund from the oil and 

hazardous substances release contingency and abatement m itigation [THIS] 
account a sum equal to the amount received under (a)(2) and (a)(3) of this section
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1 during the calendar year preceding the legislative session in which the appropriations
2 are to be made.
3 * Sec. 30. AS 46.08 is amended by adding a new section to read:
4 Sec. 46.08.025. FINANCING OF THE CATASTROPHIC OIL RELEASE
5 RESPONSE ACCOUNT, (a) The legislature may appropriate from the following
6 sources to the catastrophic oil release response account in the fund:
7 (1) money received from federal, state, or other sources or from a
8 private donor;
9 s ) money recovered or otherwise received from parties responsible for

10 the containment and cleanup of a catastrophic oii discharge, but excluding money from
11 performance bonds and other forms of financial responsibility held in escrow' pending
12 satisfactory performance of a privately financed response action;
13 (3) fines, penalties, or damages recovered under AS 46.08.005 -
14 46.08.080 or other law for costs incurred by the state as a result of a catastrophic oil
15 discharge.
16 (b) Money received by the state under (a)(2) and (a)(3) of this section shall
17 be deposited in the general fund and credited to a special account called the
18 "catastrophic oil release response mitigation account." The legislature may annually
19 appropriate to the catastrophic oil release response account in the fund from the
20 catastrophic oil release response mitigation account a sum equal to the amount received
21 under (a)(2) and (a)(3) of this section during the calendar year preceding the legislative
22 session in which the appropriations are to be made.
23 * Sec. 31. AS 46.08.040(a) is amended to read:
24 (a) In addition to money in the fund that is transferred to the commissioner of
25 community and regional affairs to make grants under AS 29.60.510 and to pay for
26 impact assessments under AS 29.60.560, the commissioner of environmental
27 conservation may use money
28 f_l) from the catastrophic oil release response account in the fund to
29 (A) [(1)1 investigate and evaluate a catastrophic oil [THE]
30 release or threatened catastrophic oil release [OF OIL OR A HAZARDOUS
31 SUBSTANCE], and [CONTAIN, CLEAN UP, AND] take containment and
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cleanup and other necessary action, such as monitoring and assessing, to 
address a catastrophic oil release or threatened catastrophic oil release [OF 
OIL OR A HAZARDOUS SUBSTANCE] that poses an imminent and 
substantial threat to the public health or welfare, or to the environment;

£B) [(2) PAY ALL COSTS INCURRED TO
(A) ESTABLISH AND MAINTAIN THE OIL AND 

HAZARDOUS SUBSTANCE RESPONSE OFFICE;
(B) REVIEW OIL DISCHARGE PREVENTION AND 

CONTINGENCY PLANS SUBMITTED UNDER AS 46.04.030;
(C) CONDUCT TRAINING, RESPONSE EXERCISES, 

INSPECTIONS, AND TESTS, IN ORDER TO VERIFY EQUIPMENT 
INVENTORIES AND ABILITY TO PREVENT AND RESPOND TO OIL 
AND HAZARDOUS SUBSTANCE RELEASE EMERGENCIES, AND TO 
UNDERTAKE OTHER ACTIVITIES INTENDED TO VERIFY OR 
ESTABLISH THE PREPAREDNESS OF THE STATE, A MUNICIPALITY, 
OR A PARTY REQUIRED BY AS 46.04.030 TO HAVE AN APPROVED 
CONTINGENCY PLAN TO ACT IN ACCORDANCE WITH THAT PLAN; 
AND

(D) VERIFY OR ESTABLISH PROOF OF FINANCIAL 
RESPONSIBILITY REQUIRED BY AS 46.04.040;

(3) PAY THE EXPENSES INCURRED BY THE ALASKA DIVISION 
OF EMERGENCY SERVICES FOR THE OIL AND HAZARDOUS SUBSTANCE 
RESPONSE CORPS AND THE OIL AND HAZARDOUS SUBSTANCE RESPONSE 
DEPOTS WHEN PRESENTED WITH APPROPRIATE DOCUMENTATION BY 
THE DIVISION;

(4)] provide matching funds in the event o f a catastrophic oil release 

for participation
ii] in federal oil discharge cleanup activities; and 
(ii) under 42 U.S.C. 9601 - 9657 (Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980); 
and
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(C) [(5)] recover the costs to the slate, a municipality, or a 
village of a containment and cleanup resulting from the ca ta s troph ic  oil release 
or the threatened catastrophic oil release [OF OIL OR A HAZARDOUS 
SUBSTANCE];

(2) from the oil and hazardous substances release contingency and 

abatement account in the fund to

(A) investigate and evaluate the release or threatened release 

o f oil or a hazardous substance, except a catastrophic oil release, and 

contain, clean up. and iake other necessary action, such as monitoring and 

assessing, to address a release or threatened release of oil or a hazardous 

substance, except a catastrophic oil release, that poses an imminent and 

substantial threat to the public health or welfare;

(B) recover the costs to the state, a municipality, or a village 

of a containment and cleanup resulting from the release or the threatened 

release of oil or a hazardous substance, except a catastrophic oil release;

(C) pav all costs incurred to
(i) establish and maintain the oil and hazardous 

substance response office;

(ii) review oil discharge prevention and contingency 

plans submitted under AS 46.04.030;

(iir) conduct training, response exercises, inspections, 

and tests, in order to verify equipment inventories and ability to 

prevent and respond to oil and hazardous substance release 

emergencies, and to undertake other activities intended to verify or 

establish the preparedness of the state, a municipality, or a party 

required by AS 46.04.030 to have an approved contingency plan to 

act in accordance with that plan; and

(iv) verify or establish proof o f finm cial 

responsibility required by AS 46.04.040;

(D) pay the expenses incurred by the department for

(i) the oil and hazardous substance response corps:
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(ii) the oil and hazardous substance response depots:
(E) provide matching funds in the event of the release of oil 

or a hazardous substance, except a catastrophic oil release, for 
participation

(i) in federal oil discharge cleanup activities: and
(ii) under 42 U.S.C. 9601 - 9657 (Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980): 
and

llil [(6)] prepare, review, and revise
£i) [(A)] the state’s master oil and hazardous substance 

discharge prevention and contingency plan required by AS 46.04.200; 
and

(ii) [(B)] a regional master oil and hazardous substance 
discharge prevention and contingency plan required by AS 46.04.210 
[; AND
(7) RESTORE THE ENVIRONMENT BY ADDRESSING THE 

EFFECTS OF AN OIL OR HAZARDOUS SUBSTANCE RELEASE].
* Sec. 32. AS 46.08.040(b) is amended to read:

(b) The [WHEN THE GOVERNOR DECLARES A DISASTER RELATED 
TO AN OIL OR HAZARDOUS SUBSTANCE DISCHARGE EMERGENCY UNDER 
AS 26.23.020(c), THE] governor may [, DURING THE EFFECTIVE PERIOD OF 
THE DISASTER EMERGENCY,] use money from the catastrophic oil release 
response account in the fund to respond to a [THE] disaster emergency based upon 
a release or discharge of oil or a hazardous substance

(1) in circumstances when the actual or imminent occurrence of a 
catastrophic oil discharge constitutes a condition of disaster emergency, as 
authorized by AS 46.04.080(a); or

(2) when the governor has declared a condition of disaster 
emergency under AS 26.23.020(c).

* Sec. 33. AS 46.08.040(b) is amended to read:

and
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(b) Ih e  [WHEN THE GOVERNOR DECLARES A DISASTER RELATED 
TO AN OIL OR HAZARDOUS SUBSTANCE DISCHARGE EMERGENCY UNDER 
AS 26.23.020(c), THE] governor may [, DURING THE EFFECTIVE PERIOD OF 
THE DISASTER EMERGENCY,] use money from the catastrophic oil release 

account in the fund to respond to a [THE] disaster emergency based upon a release 

or discharge o f oil or a hazardous substance when the governor has declared a 

condition of disaster emergency under AS 26.23.020(c).

* Sec. 34. AS 46.08.040(c) is amended to read:
(c) Notwithstanding other provisions of this section, money from the fund may 

not be used for a purpose specified in (a)(1)(B) - (D) or (a)(2) [(a)(2) - (7) AND 
(d)(2)] of this section unless money is available from an appropriation made 
specifically for that purpose.

* Sec. 35. AS 46.08.060(a) is amended to read:
(a) The commissioner shall submit a report to the legislature rot later than the 

10th day following the convening of each regular session of the legislature. The report 
may include information considered significant by the commissioner but must include:

(1) the amount of money expended by the department under 
AS 46.08.040(a) during the preceding fiscal year;

(2) the amount and source of money received and money recovered by 
or on behalf of the department during the preceding fiscal year as specified in 
AS 46.08.020 and 46.08.025.

(3) a summary of municipal participation in the department’s responses 
that were paid for [FUNDED] by the fund;

(4) a detailed summary of department activities in responses paid for 

[FUNDED] by the fund during the preceding fiscal year, including response 
descriptions and statements outlining the nature of the threat; [IN THIS PARAGRAPH, 
"DETAILED" INCLUDES INFORMATION DESCRIBING EACH PERSONAL 
SERVICES POSITION AMD TOTAL COMPENSATION FOR THAT POSITION, 
EACH CONTRACT IN EXCESS OF $20,000, AND EACH PURCHASE IN EXCESS 
OF $10,000;] and

(5) the projected cost to the department for the next fiscal year of
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1 monitoring, operating, and maintaining sites where response has been completed or is
2 expected to be continued during the fiscal year.
3 * Sec. 36. AS 46.08.075(a) is amended to read:
4 (a) The state has a lien for expenditures by the state from the oil and
5 hazardous substance release prevention and response funda or from any other state
6 fund, for the costs of response, containment, removal, or remedial action resulting from
7 an oil or hazardous substance release or spill, or, with respect to response costs, for

8 the costs o f response to a threatened [THE SUBSTANTIAL THREAT OF A] release
9 of oil or a hazardous substancej against all property owned by a person who is

10 determined by the commissioner to be liable for the expenditures under this chapter,
11 AS 46.03, AS 46.04, 42 U.S.C. 9607, or other state or federal law. The lien includes
12 interest, at the maximum rate allowable under AS 45.45.010(a), from the date of the
13 expenditures. The state may file an action in a court of competent jurisdiction in order
14 to foreclose on the lien.
15 * Sec. 37. AS 46.08.075(e) is amended to read:
16 (e) A person with an ownership interest in property against which a lien is
17 recorded may bring an action in a court of competent jurisdiction to require that the
18 lien be released. The lien may be released to the extent of that person’s ownership
19 interest if the court finds that the person is not liable for the expenses incurred by the
20 state in connection with the costs of response, containment, removal, or remedial
21 action resulting from the [OIL OR HAZARDOUS SUBSTANCE] release or spill, or
22 from the threatened [THREAT OF] releasea of oil or a hazardous substance.
23 * Sec. 38. AS 46.08.110 is amended to read:
24 Sec. 46.08.110. RESPONSE CORPS, (a) The department [DIVISION OF
25 EMERGENCY SERVICES, DEPARTMENT OF MILITARY AND VETERANS’
26 AFFAIRS,] shall establish an oil and hazardous substance response corps.
27 (b) The corps consists of volunteers who register with the department

28 [DIVISION] and agree to be trained by the division in techniques for containment and
29 cleanup and to be available on short notice to assist in containment and cleanup
30 consistent with the responsibilities assigned to the corps under an applicable incident
31 command system.
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1 (c) Members of the corps are entitled to per diem and expenses as determined
2 by the department [DIVISION] for training and for days spent in service to the state
3 in containment and cleanup actions.
4 * Sec. 39. AS 46.08.120 is amended to read:
5 Sec. 46.08.120. RESPONSE DEPOTS. The department [DIVISION] shall
6 maintain emergency response depots in areas of the state determined in the plans
7 prepared under AS 46.04.200 - 46.04.210 to be potential sites of releases or threatened
8 releases of oil or hazardous substances. The depots shall be equipped and staffed in
9 a manner that ensures prompt response when containment and cleanup actions are

10 necessary.
11 * Sec. 40. AS 46.08.150 is amended to read:
12 Sec. 46.08.150. CONTRACTS. The office [OR THE DIVISION, AS
13 APPLICABLE,] may
14 LU entm into agreements with agencies of the state and federal
15 government, political subdivisions, the University of Alaska, or private persons or
16 entities to
17 IA1[(1)] provide the personnel, equipment, or other services or
18 supplies necessary to establish and maintain regional oil and hazardous
19 substances depots and as necessary for response readiness; and
20 (B) [(2)] train members of response corps; and
21 (2) contract with persons to provide personnel, including members

22 ol the emergency response corps, to assist them with a nongovernmental response

23 to a release or threatened release o f oil o r a hazardous substance [(3) CONDUCT

24 RESEARCH INTO OIL AND HAZARDOUS SUBSTANCES SPILL TECHNOLOGY;
25 THE OFFICE SHALL INCLUDE IN THE RESEARCH TOPICS FOR WHICH IT
26 CONDUCTS OR CONTRACTS FOR RESEARCH, THE RESEARCH TOPICS
27 RECOMMENDED TO IT BY THE HAZARDOUS SUBSTANCE SPILL
28 TECHNOLOGY REVIEW COUNCIL UNDER AS 46.13.120].
29 * Sec. 41. AS 46.08.900(5) is amended to read:
30 (5) "fund" means the oil and hazardous substance release prevention

31 and response fund;
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* Sec. 42. AS 46.08.900(9) is amended lo read:
(9) "release"

(A) means any spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, leaching, dumping, or disposing into 
the environment!

(B) [, EXCEPT THAT "RELEASE"] does not include
ill a permitted release.! or 
(ri) an act of nature;

* Sec. 43. AS 46.08.900(11) is amended to read:
(11) "threatened release" means [AN IMMINENT DANGER] that a 

release is imminent; a release is Imminent i f

(A) it is impending, o r on the point o f happening; or

(B) though not impending, in the judgment o f the

commissioner

(i) ti e incident or occurrence may reasonably be 

expected to culminate in an actual release; and

(ii) that actual release may reasonably be expected to 

cause personal in jury, other in ju ry to life, or loss o f or damage to 

property, including the environment [WILL OCCUR];

* Sec. 44. AS 46.08.900 is amended by adding a new paragraph to read:
(13) "catastrophic oil discharge" and "catastrophic oil release" have the 

meaning given the term "catastrophic oil discharge" in AS 46.04.900.
* Sec. 45. AS 46.09.900(8) is amended to read:

(8) "threatened release" means [AN IMMINENT DANGER] that a 
release is imminent; a release is imminent if

(A) it is impending, or on the point of happening; or

(B) though not impending, in the judgment o f the

commissioner

(i ) the incident o r occurrence may reasonably be

expected to culminate in an actual release; and

(ii) that actual release may reasonably be expected to
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1 cause personal injury other injury to life, or loss of or damage to
2 property, including the environment [WILL OCCUR],
3 * Sec. 46. AS 46.13.010(a) is amended to read:
4 (a) There is established in the Depaitment of Military and Veterans1 Affairs
5 [ENVIRONMENTAL CONSERVATION] the Alaska State Emergency Response
6 Commission.
7 * Sec. 47. AS 19.65.025; AS 26.23.195(b); AS 43.55.200,43.55.210,43.55.220,43.55.230,
8 43.55.240; AS 46.08.040(d), and 46.08.190(3) are repealed.
9 1(1 Sec. 48. TREATMENT OF APPROPRIATION TO FORMER SPILL RESERVE FOR

10 PURPOSES OF AS 43.55.230. For the purpose of former AS 43.55.230(a)(2).. repealed by
11 this Act, an appropriation to the former spill reserve referred to in AS 29.60.510(b), the
12 reference to which is repealed by sec. 5 of this Act, is not an expenditure.
13 * Sec. 49. APPLICABILITY, 'Uie definition of "catastrophic oil discharge" in
14 AS 46.08.900, added by sec. 44 of this Act, applies to discharges occurring after the effective
15 date of this section.
16 * Sec. 50. TRANSITIONAL PROVISIONS APPLICABLE TO CONSERVATION
17 SURCHARGE ON OIL IMPOSED BY AS 43.55.200 AFTER JUNE 30, 1993, AND
18 BEFORE THE EFFECTIVE DATE OF THIS ACT. After June 30, 1993, and before the
19 effective date of this section, every producer of oil who is required by AS 43.55.200 -
20 43.55.240, repealed by this Act, to pay the oil conservation surcharge of $.05 per barrel of oil
21 shall pay that levy. The provisions of AS 43.55.210 - 43.55.240, repealed by this Act, apply
22 to the amounts received by the state under AS 43.55.200 - 43.55.240, but as to the amounts
23 received after June 30, 1993, and before the effective date of this section, if so appropriated
24 by the legislature and notwithstanding any other provision of law relating to the deposit of and
25 accounting for those receipts,
26 (1) on the effective date of this section, the commissioner of revenue shall
27 allocate
28 (A) 60 percent of the amount received to the catastrophic oil release
29 response account established by AS 46.08.010(a)(2), added by sec. 26 of this Act; and
30 (B) 40 percent of the amount received to the oil and hazardous
31 substances release contingency and abatement account established by
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10
11
12

AS 46.08.010(a)(1), added by sec. 26 of this Act; and
(2) the allocations made under (1) of this section are credited to the respective 

accounts for purposes of determination of the suspension and reimposition of the surcharge
4 under AS 43.55.231 and 43.55.241, added by secs. 12 and 13 of this Act.
5 * Sec, 51. TERMS OF MEMBERS OF ALASKA STATE EMERGENCY RESPONSE
6 COMMISSION NOT AFFECTED. The transfer of the Alaska State Emergency Response
7 Commission from the Department of Environmental Conservation to the Department of
8 Military and Veterans’ Affairs made by sec. 46 of this Act does not affect the term of office
9 of a person serving as a member of the commission on the effective date of this section.

* Sec. 52. Section 33 of this Act takes effect only if Senate Bill 90 am H becomes law.
* Sec. 53. If sec. 33 of this Act takes effect, sec. 32 of this Act does not take effect.
* Sec. 54. Section 18 of this Act ta*es effect January 1, 1994.
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O v e rv ie w  o f  S e n a te  B ill 215 (5/8/93)
In its basic mission of restricting the use of the Oil and Hazardous Substance Release 
Response Fund and replacing the Fund with a new fund composed of two account", Senate 
Bill (SB) 215 differs slightly from HB 238,4/20/93 "M” draft which differs little from the 
HB 238,4/13/93 ”D" draft. Specifically, the 2-cent, 3-cent split is maintained. This 
overview discusses the principle features of SB 215. Sections of the bill are included to 
facilitate reference. This is followed by a brief discussion of the three predominant 
difference between SB 215 and HB 238.
Purposes of the Fund. The purpose of the new oil and hazardous substance release 
prevention and response fund is 1) for expenses incurred by DEC "as an emergency first 
response to a release or threatened release of oil or hazardous substances" of catastrophic oil 
spills Cover 4.2 million gallons) using the catastrophic oil release response account, and 2) for 
state "use during a response to a release or threatened release of oil or hazardous substance, 
other than a catastrophic release." [sections 25, 26]
“Two Cent” and “Three Cent” Accounts. The proposal divides the new fund into two 
accounts— the “catastrophic oil release account” and the “oil and hazardous substances 
release contingency and abatement account.” The catastrophic account would receive 3 cents 
of the surcharge. Uses of this account would be restricted to crude oil catastrophic spill 
response [section 25]. Catastrophic oil spills are defined as those equal to or greater than 
100,000 barrels or 4.2 million gallons [section 15, 24]. When the $50 million cap is reached, 
the 3 cent portion of the surcharge would be suspended [section 12].
The contingency and abatement account would receive 2 cents of the 5-cent surcharge 
[section 14]. Spill response for all non-crude oil and hazardous substances spills, and crude 
oil spills less than 100,000 barrels or 4.2 million gallons would be paid for from this account, 
in addition, all funding for spill prevention programs would be from this account. The 2-cent 
surcharge would be paid indefinitely with no capping mechanism.
There are two major problems with this proposal. The first is that the 2 cent portion of the 
surcharge is insufficient to fund DEC spill prevention programs. It is insufficient with 
current oil production levels and the problem becomes more acute as North Slope production 
continues to decline. The proposal would force a continued reduction in DEC programs or 
the supplementing of general fund money at the same time state revenues are also declining.
The second major problem is that a spill reserve for “smaller” spills would not exist. Given 
the definition of “catastrophic oil spill,” it is highly probable that most spills would be below 
the catastrophic threshold. To access the catastrophic account would require a governor’s 
disaster declaration. To continue use of the account after 30 days would require a special 
legislative session (unless the legislature were in session). This is hardly an efficient system.
In addition to these two major problems, the proposal makes little sense given the $1 billion 
response fund established under the federal Oil Pollution Act of 1990 (OPA 90). The Act 
provides funding in the event of catastrophic oil spills. Given this spill reserve, it makes the
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most sense for Alaska to focus its spill reserve funds on the statistically more likely sub 
catastrophic spills.
Fiscal Impact. According to a Alaska Department of Environmental Conservation (DEC) 
analysis, the 2 cent account is insufficient to fund the department's core prevention and 
response programs. This analysis was conducted using the DEC’s FY 94 budget, which was 
significantly reduced from prior years. According to DEC, inverting the allocation of 
surcharge revenues to provide 3 cents of each nickel for core spill prevention programs is still 
insufficient.
Contingency Plan Review. An important change in SB 215 is contained in Section 17, a 
new section that modifies the Alaska Department of Environmental Conservation's 
(DEC) authority when reviewing and approving contingency plans. Specifically, rather 
than requiring the applicant to have sufficient resources to contain, clean up and mitigate 
potential oil discharges, the applicant must have sufficient resources to take containment 
antl.filfianuP-aild-fllher-Det:gSSary.a£tiQnJfl. mitigate potential oil discharges. This may be a weakening of DEC's authority because any action that reduces impacts can be argued to 
mitigate impacts and meet this requirement. However, according to Jack Chenoweth, 
attorney, Legislative Affairs Agency, Division of Legal Services, he was directed to make 
this change to provide consistency with definitions in AS 46.08.900(3), the definition of 
"containment and cleanup.”
State and Regional Plan Review and Revision. Senate Bill 215 removes t. e requirement to 
annually revise the state master oil and hazardous substance discharge prevention and 
contingency plan. This is the plan that was obsolete and ineffectual when the Exxon Valdez 
oil spill occurred. The inability to respond in a timely and efficient manner to the Exxon 
Valdez was directly related to the lack of a well reviewed and drilled master contip°ency 
plan. Senate Bill 215 leaves revision to the discretion of the DEC commissioner ratner than 
requiring revision, which given the limited funding to DEC resulting from the divided fund, 
could result in the plan receiving inadequate review and revision [sections 19 and 22). Public 
review is limited to plan revisions [sections 20, 21,23].
Definition of Threatened Release. In current statute, the definition of threatened release is 
"an imminent danger that a release will occur." In both proposals, the new definition would 
be narrowed to mean a release is imminent. A release is imminent if "it is impending, on the 
point of happening, or in the judgment of the commissioner, may reasonably be expected to 
culminate in an actual release, and that actual release may reasonably be expected to cause 
personal injury, other injury to life, or loss or damage to property." [sections 43,45]
Response Corps and Depots. Senate Bill 215 transfers the response corps and depots from 
the Alaska Department of Military and Veteran Affairs (DMVA), Division of Emergency 
Services (DES) to the Alaska Department of Environmental Conservation (DEC) [sections 
38, 39] and the state emergency response commission and the local eme'gency planning 
commissions from DEC to DMVA [section 47]. Despite transferring the response depots 
authority to DEC, SB 215 limits purchases of response depot equipment from the 
contingency and abatement account [section 31].
Restricted Mitigation Funds. For purposes of deterr ining whether the tax shall apply, the 
calculation of the income stream is amended to include amounts previously expended from 
the oil and hazardous substance release response fund (the current 470 fund) that have been 
recovered and re deposited into the mitigation account [section 30].
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Restoration. Under both proposals, funds may not be used from either account for 
restoration o f the environment "by addressing the effects of an oil or hazardous substance 
release." [section 311

Comparison w ith  House B ill 238

Senate Bill 215 is almost identical to the "M" draft of the proposed House Resource 
committee substitute for HB 238. However, there are three important differences. The 
first is in SB 215 section 15 ("M" draft section 15) where the definition o f "catastrophic 
oil discharge" is changed. This change 1) limits the use of the catastrophic oil release 
response account (the three cent account) lo oil, excluding hazardous substance 
discharges and 2) requires that when the "governor determines that an oil discharge less 
than 100,000 barrels presents a grave and substantial threat lo the economy or 
environment," that the governor "issue a proclamation declaring condition of disaster 
emergency under AS 26.23.020(c)." The issuing of a proclamation results in a scries of 
potential actions including a special session of the legislature.
Under both SB 215 and the "M" draft of HB 238, the oil and hazardous substances 
contingency and abatement account is used to pay for all hazardous substance releases 
regardless of size. The catastrophic oil release response account is used only for oil 
release or discharges.
The second difference is in section 29 ("M" draft section 31) regarding the financing of 
the oil and hazardous substances release contingency and abatement account (the 
two cent account). The insertion of "to the extent that the money recovered or otherwise 
received had been paid out of the oil and hazardous substances contingency and 
abatement account" on lines 13 through 15 results in cost recovery going to the two cent 
account only if money had been paid v ut of the account for containment and cleanup at 
the specific site. There is no parallel restriction on financing of the catastrophic oil 
release response account (the three cent account).
The third difference is section 31 ("M" draft section 33) regarding the uses of the 
catastrophic oil release response account. In the "M" draft of HB 238, this account can be 
used to purchase equipment fo r the response depots. In SB 215, operating costs of 
response corps and depots would be paid for from the oil and hazardous substances 
contingency and abatement account. Purchase of equipment for the response depots could be 
paid for by the catastrophic account.
January 23,1994



S e c t io n a l  A n a ly s is  o f  S e n a te  B ill 215, R e l a t i n g  to  a n d  
R e d e s ig n in g  th e  O il a n d  H a z a r d o u s  S u b s t a n c e  R e le a s e  

R e s p o n s e  F u n d  (5/8/93)

Section 1. This is a technical change amending the powers of the Governor to 
ailow for use of money from the oil and hazardous substance release prevention 
and. response fund, consistent with the renaming of the fund adding the words 
"prevention and." Similar renaming occurs in sections 4, 6,7, and 41.

Section 2. In this version, 'he changes revise the priority order in which the 
governor may have access to money to respond to a disaster. In the event c f an oil 
or hazar lous substance release or discharge, the governor shall have first recourse 
to the appropriate account within the oil and hazardous substance prevention and 
response fund, then money regularly appropriated to state and local agencies and 
the disaster release fund.

Section 3. This section makes a drafting change relating to section 2 in order to 
address circumstances in which there may be insufficient money available for 
response. It authorizes the governor to spend money appropriated for other 
purposes or to borrow money for a term not to exceed two years.

Section 4. Similar to section 1, this is a technical change resulting from the 
renaming of the fund, adding the words "prevention and."

Section 5. Makes additional changes reflecting the division of the fund into two 
accounts. However, direct access to local impact grants are restricted to 
catastrophic oil releases. If a spill is not defined as catastrophic, for a local impact 
grant, the governor must first declare a disaster emergency, and then the funds 
must be appropriated significantly limiting access to local impact grant money.
Sections 6 and 7 that provide technical changes resulting from the renaming of the 
fund, adding the words "prevention and."

Section 8 is consistent with the renaming of the accounts within the funds.

Section 9. This section imposes a new conservation surcharge of 3 cents per barrel 
used to fund the catastrophic oil release account.
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Section 10 carries forward the current provisions relating to the levy and collection 
of the oil conservation surcharge, but makes them applicable to the new surcharge.

Section 11 directs the deposit of the 3 cents per barrel surcharge to tlie catastrophic 
oil release account in the fund.

Section 12. Requires the commissioner of administration to determine the balance 
of the catastrophic oil release account within 30 days after the end of each calendar 
year, foj the purpose of computing the $50 million account cap. Once the $50 
million cap is reached, the $0.03 per barrel portion of severance tax conservation 
surcharge deposited into the general fund is suspended.

This section alters one of the factors that triggers levy and collection of the 
surcharge. For purposes of determining whether the tax shall apply, the calculation 
of the income stream is amended to include amounts previously expended from the 
oil and hazardous substance release response fund (the current 470 fund) that have 
been recovered and re deposited into the mitigation account.

This amended provision to calculating the fundv ce also reflects the 
substitution of the catastrophic oil release account. „nder subsection (e), in lieu of 
quarterly determination of the trigger mechanism, when tlie catastrophic oil release 
account reaches $45 million, the determination is to be made more frequently.

This section relates also to section 48 of the bill, vhich clarifies how 
appropriations, if any, made to the spill reserve fund mentioned within the context 
of former AS 29.60.510(b), are to be treated for purposes of determining the 
suspension or re imposition of the surcharge. The section states that appropriations 
to the former spill reserve in AS 29.60.510(b), are not expenditures.

Section 13 amends the mechanism by which the surcharge on/off trigger shall be 
computed.

Section 14 imposes a 2 cents per barrel surcharge and directs the deposit of the 
money received from it into the "oil and hazardous substances release contingency 
and abatement account."

Section 15 is a technical section that maintains the definition of "catastrophic oil 
discharge" applicable to the oil conservation surcharges. The redrafting of this 
version tends to emphasize that a catastrophic spill can be less ti.an 4.2 million 
gallons if "tlie governor determines it presents a grave and substa tial threat to the 
economy or environment."
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Section 16 provides a revised definition for the term "surcharge."

Section 17 modifies the Alaska Department of Environmental Conservation's 
(DEC) authority when reviewing and approving contingency plans. Specifically, 
rather than requiring the applicant to have sufficient resources to contain, clean up 
and mitigate potential oil discharges, the applicant must have sufficient resources 
to take containment and cleanup and other necessary action to mitigate 
potential oil discharges. This may be a weakening of DEC's authority because any 
action that reduces impacts can be argued to mitigate impacts and meet this 
requirement. However, according to Jack Chenoweth, attorney, Legislative Affairs 
Agency, Division of Legal Services, he was directed to make this change to 
provide consistency with definitions in AS 46.08.900(3), the definition of 
"containment and cleanup."

Section 18 is consistent with section 17 and addresses the review and approval of 
contingency plans when a response action contractor is identified in a contingency 
plan for the provision of containment and clean up services.

Section 19 removes the requirement to annually revise the state master oil and 
hazardous substance discharge prevention and contingency plan. This is the plan 
that was obsolete and ineffectual when the Exxon Valdez oil spill occurred. The 
inability to respond in a timely and efficient manner to the Exxon Valdez was 
directly related to the lack of a well reviewed and drilled master contingency plan. 
Plan revision is left to ihe discretion of the DEC commissioner rather than 
requiring revision, which given the limited funding to DEC resulting from the 
divided fund, could k  suit in the plan receiving inadequate review and revision.

Section 20 would eliminate the participation of the public and other agencies in the 
annual review of the state master plan. Federal, state, and Oil Spill Commission 
recommendations all identified the necessity of public input to eliminate 
complacency in spill prevention. This was the premise for the federal and state 
laws establishing citizens' advisory councils. Due to the diverse and unique coast 
line and communities potentially affected by oil and hazardous substance spills, 
site specific community input is essential in creating a workable plan, as well as 
other agencies such as Alaska Departments of Fish and Game and Public Safety.

Section 21 allows for public and SERC review when a revision is made to the state 
plan. Current statute allows for public input during the annual review and revision 
process.

Section 22 essentially does for regional plans what section 21 did to the state 
master plan. Again, plan revision occurs at the discretion of the commissioner of

© DEC.
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Section 23 is a technical amendment that incorporates the changes made in section 
21 for master plans to the regional plan changes in section 22.

Section 24 offers a revised definition of tlie term "catastrophic oil discharge," 
incorporating reference to declared disaster emergencies for discharges smaller 
than 4.2 million gallons of oil.

Section 25. Amends the statement of puipose of the oil and hazardous substance 
release response fund in light of the amendments made to the chapter and related 
provisions by this bill. Specifically, the purpose of the new oil and hazardous 
substance release prevention and response fund is 1) for expenses incurred by 
DEC "as an emergency first response to a release or threatened release of oil or 
hazardous substances" of catastrophic oil spills (over 4.2 million gallons) using the 
catastrophic oil release response account, and 2) for state "use during a response to 
a release or threatened release of oii or hazardous substance, other than a 
catastrophic release."
This section allows for use of the fund "to pay for expenses of making preparations 
for the possibility of a release or threatened release of oil or hazardous substances, 
to reduce the amount, degree, or intensity of a release or threatened release, and for 
other related purposes identified in law."

Section 26 identifies tlie two accounts that constitute the fund.

Section 27 makes a related substitution of a reference to "account" for fund.

Section 28. Reflects the repeal of AS 46.08.040(d)--construction of ferries-in 
section 31. This provision was passed in 1991 to allow construction of a state ferry 
with oil spill containment and response capabilities. This section allows the fund 
to be used for the purchase of equipment to be placed in the oil and hazardous 
substance response depots.

Section 29 amends AS 46.08.020 and the financing of tlie Oil and Hazardous 
Substances Release Contingency and Abatement Account. It excludes money 
recovered or received due to a catastrophic oil discharge and money from 
performance bonds, and fines, penalties, and damages recovered by tlie state.
These funds are to be deposited into the general fund and credited to the oil and 
hazardous substances release contingency and abatement mitigation account.
Funds from the mitigation account can be appropriated annually to the oil and 
hazardous substances release contingency and abatement account.
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Section 30. Similar to section 29 which requires non-catastrophic spill cost 
recovery to be credited to a mitigation account, with the exception of performance 
bonds, all fines, penalties, or damages recovered from catastrophic oil spills are 
credited to the catastrophic oil release response mitigation account and may be 
appropriated annually to the catastrophic oil release response account.

Section 31. This section eliminates the authority to use funds in tlie catastrophic 
oil release response account for 1) maintenance of the oil and hazardous substance 
response office; 2) review oil discharge prevention and response plans; 3) conduct 
training, response exercises, inspections, and tests to verify equipment inventories 
and response preparedness; and 4) verification of financial responsibility. These 
functions are to be funded by the oil and hazardous substances release contingency 
and abatement account. This section repeals use of funds by Alaska Department of 
Military Affairs, Division of Emergency Services for the Oil and hazardous 
substances response corps and depots. Section 38 authorizes DEC use of funds for 
response corps and depots.

Money from the catastrophic oil release response account can be used to 1) respond 
to catastrophic oil spills, 2) provide matching funds for federal oil discharge 
activities and the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA) in the event of a catastrophic oil release, 3) for 
recovery of costs of containment and cleanup resulting from a release or threatened 
release to the state, a municipality, or a village from a catastrophic oil release, and 
4) purchase of equipment for response depots.
Funds may not be used from either account for restoration of the environment 
"by addressing the effects of an oil or hazardous substance release."

Sections 32 and 33 relate to the governor's use of money in the oil and hazardous 
substance release prevention and response fund in the face of a disaster emergency. 
Tne sections are alternatives to each other, with appropriate related contingency 
provisions set out in bill sections 52 and 53, relating to whether Senate Bill 90 is 
passed. As SB 90 was passed, section 33 would be effective and section 32 would 
not be.

Section 33. Limits the governor to drawing disaster emergency money from the 
catastrophic oil release response account.

Section 34. Requires specific appropriation for the following uses of tlie fund. 
Money for federal matching or cost recovery from the catastrophic oil release 
response account or all uses of the oil and hazardous substances release 
contingency and abatement account can not be used unless an appropriation has 
been made specifically for that purpose.


