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Chapter 66, and the terms of the grant or contract.

(b) The Legislature is under the obligation when performing
functions related to the Trust to do so as provided in Chapter
66, including without limitation,

(i; when exercising any discretion under Chapter 66 per-

taining to the Trust, to do so properly as provided in
Chapter 66; and

(i1) appropriating Trust Funds solely for Trust Purposes
properly as provided in Chapter 66, unless an excess is
properly determined to exist under Chapter 66.

(c) The Governor and his or her Administration is under the
obligation when performing functions related to the Trust to do
so as provided in Chapter 66, including without limitation,

(i) when exercising any discretion under Chapter 66 per-

taining to the Trust, to do so properly as provided in
Chapter 66;

(i) assuring that Trust Funds are spentsolely for Trust
purposes as provided for in Chapter 66, unless an
excess is properly determined to exist under Chapter
66; and

(iii) assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
Chapter 66, and the terms of the grant or contract.

2. Sharing of Information, (a) Except as provided under
Subsection (c), the parties agree that the Trust Authority is
entitled to receive at its request all information in the State's
possession or control relevant to:
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(i) the preparation, revision, or amendment of the inte-

grated comprehensive mental health program plan;
(ii) the planning of expenditures from the Mental Health
Trust Account; and

(iii) the implementation of the integrated comprehensive
system of care established under the Enabling Act, as
determined by the plan.

(b) Information under (a) of this Section includes informa-
tion that is confidential under state and federal law. To the
extent that information provided under this Section is confiden-
tial, its confidentiality shall be so stated and provided subject
to appropriate safeguards regarding maintenance of confidentiali-
ty.

(c) If the State asserts that disclosure of information re-
quested by the Trust Authority is prohibited by law or otherwise
need not be made, it snail provide the Trust Authority with the
identity of the source and a description of the nature of the
information withheld, and the Trust Authority may seek appropri-
ate judicial relief to compel disclosure of the information.

3. Taxation of Trust Land. The parties agree that Trust
Land is not subject to general taxation except that a private
leasehold, contract, or other interest in the property is taxable
to the extent of that interest.

4. Management of Other State Land. The parties agree that
Reconstituted Trust Lands shall be treated as private land for
purposes of the management of other State land, including without
limitation, entitlements to preference rights and buffer zones.
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5. Lav Applicable to Management of Trust Lands, (a) Except
for the notice required under AS 38.05.945 (b) and (c), the
parties agree that Reccnstituted Trust Land shall be managed by
the Trust Authority free from all State laws that apply only to
the sale, encumbrance, development or use of State lands not held
in trust.

(b) If a claim is made challenging the validity of subsec-
tion (a), the.State agrees to defend its validity on all appro-
priate grounds, including the ground that enforcement of the
claim constitutes impairment of Plaintiffs' and Beneficiaries'
contract rights under this Settlement Agreement.

6. Access to Trust Land. The parties agree that the State
will reserve without charge legal rights-of-ways and easements
for access and for utility services to each parcel of Reconsti-
tuted Trust Land. Consistent with state and federal law, a right-
of-way or easement shall be located to assure adequate and feasi-
ble access for the purposes for which the right-of-way or ease-
ment is intended. Nothing in this Section requires the State to
provide access across non-State land.

7. State Infrastructure on Trust Lands. The State may not
exclude infrastructure or financial support to the Trust on the
basis that such infrastructure or financial support would benefit
Trust Land.

8. Compliance With Chapter 66 and this Settlement Agree-
ment Is a De'.ense, In any action by the Beneficiaries in which
it is alleged that any State action is inconsistent with the
requirements of the Enabling Act, it is a complete and total
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defense that the State is acting consistently with Chapter 66 and
this Settlement Agreement.

9. State Amendment of Selection Priorities. The parties
agree that timely conveyance of the Trust's remaining land enti-
tlement under the Enabling Act is critical to the Trust. Accord-
ingly, the State will provide the Plaintiffs with a complete
listing of pending mental health selections and its anaxysis of
selection conflicts, if any. The Plaintiffs will prioritize the
remaining mental health selections and provide this listing to
the State which shall incorporate such prioritization in the
annual conveyance priority list filing with BLM. The State shall
consult with the Plaintiffs when it determines the appropriate
ranking of the mental health selections among the other State
conveyance prioriti®3. In those cases where mental health selec-
tions and general or community grant selections are coexistent:
(1) the State and Plaintiffs will resolve the conflicts in a
manner wh'oh ensures future Trust or State ownership, and (2)
when requested by Plaintiffs, the State shall resolve conflicts
in favor of the Trust.

10. Competing Native Allotments. (a) The State and the
Plaintiffs support the prompt adjudication and approval of valid
Native allotment applications.  The State shall determine wheth-
er to challenge the validity of any Native allotment application
on Original Trust Lands, Hypothecated Lands, and other State
lands identified as Substitute Land or Proposed Substitute Land.
The State shall notify Plaintiffs of the State's determinations,
which shall be final and not reviewable by the court under Sec-
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tions 55(h) and 57 of Chapter 66.

(b) Lands that have been approved for conveyance or patent
under the Enabling Act that are determined to be subject to valid
Native Allotment applications shall be treated as Non-Reconsti-
tuted Trust Lands for which compensation shall be made pursuant
to Section 55 of Chapter 66 and Article 11l of this Settlement
Agreement as follows:

(i) To the extent that remaining selections under the
Enabling Act will result in conveyance of lands that
are not as valuable as the Native Allotment Land, the
State will compensate the Trust in the same manner as
for Non-Reconstituted Trust Lands under Chapter 66 and
this Settlement Agreement with land as comparable as
practicable to the Native Allotment land, and equal in
fair market value to the difference in fair market
value between the land most likely to be conveyed and
the Native Allotment land.

(i) Since the actual conveyance by BLM of lands to replace
the Native Allotment land may not occur for some time,
the Plaintiffs and the State shall jointly determine
those lands that are most likely to be conveyed under
the Enabling Act instead of the Native Allotment land,

(iii) This Section only applies to Native Allotment Applica-
tions that are shown on the BLM Master Title Plats
prior to conveyance of the relevant land to the Trust
Authority. After such time, the Trust Authority shall
be responsible for handling Native Allotment Applica-
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tion conflicts.

11. Funding of Mental Health Program from General Fund.
The parties agree that only when Trust Income exceeds the amount
that is reasonably necessary to meet the projected operating and
capital expenses of the integrated comprehensive mental health
program that any Trust Funds may be transferred to the general
fund. In the event that Trust Income is insufficient to fund the
necessary operating and capital expenses of the integrated com-
prehensive mental health program, appropriations may he made from
the general fund for that purpose. Nothing in Chapter 66 or this
Settlement Agreement is intended to change any obligation the
State may have under state and federal law to provide, from
general fund revenue sources, for the health and welfare of
Beneficiaries.

ARTICLE V.
INTERIM OBLIGATIONS TO
THE TRUST AND THE BENEFICIARIES,

The parties recognize that Chapter 66 imposes certain interim
obligations and responsibilities upon the State and Plaintiffs
during the period of implementing the Trust reconstitution. In
recognition of those interim obligations, the parties agree:

1. Plaintiffs Will Be Funded by the State. (a) Plaintiffs are
entitled to receive from the State sufficient funds to adequately
perform the responsibilities imposed upon the Plaintiffs in the
reconstitution process under Chapter 66 and this Settlement
Agreement. As a general principle, the State and the Plaintiffs
shall receive equal funding for equal work effort to be performed
under Chapter 66 and this Settlement Agreement. Equal funding
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for equal v/ork effort to be performed shall take into considera-
tion the different types of work, the different amounts of work,
the different costs associated with different types of personnel
employed to perform the work, and similar considerations. The
intent of this provision is to ensure that neither party obtains
a financial advantage over the other. The parties recognize,
however, that the scope of the work performed by one party may
differ significantly from that performed by the other, and that
different amounts of funds may be provided to the parties to
reflect this fact.

(b) In the event of a dispute as to the amount of funding
required for the Plaintiffs to accomplish their responsibilities
under Chapter 66, the court will resolve the dispute under Sec-
tion 57 of Chapter 66 and this Settlement Agreement.

(c) The parties recognize that the there may be some delay
in obtaining approval of the settlement embodied in Chapter 66
and this Settlement Agreement, but that work to implement the
settlement must begin immediately to ensure that the Trust is
reconstituted in a timely manner. Funding for such work will be
provided in accordance with this subsection. Before October 1,
the parties will meet to seek agreement on funding for the fol-
lowing fiscal year. If agreement is not reached, or if the
legislature appropriates less than the agreed upon amount, the
Plaintiffs may apply to the court (1) to determine whether the
amount appropriated is reasonable to permit Plaintiffs to perform
their responsibilities under the settlement embodied in Chapter
66 and the Settlement Agreement, and (2) if it is not, to deter-
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mine the appropriate remedy. Nothing in this subsection pre-
cludes the State from arguing that the amount appropriated is
reasonable in light of all the circumstances. This Subsection is
effective as of the date of this Settlement Agreement.

2. Interim Management of Original Trust Lands. Until such
time as a conveyance to the Trust Authority has been completed
with respect to each parcel of Original Trust Land which may be
conveyed to the Trust under Chapter 66 and this Settlement Agree-
ment :

(i) the State and the Plaintiffs may agree to sell, lease,
exchange, or otherwise enter into transactions with
respect to parcels of such land or any interest there-
in, provided, however, that prior to completing any
such transaction, any notice required under AS
38.05.945 shall be given;

(i) any transaction with respect to such parcel requires
the written consent of the Plaintiffs, and any transac-
tion consummated without such consent is void;

(iii) all revenue received beginning July 1, 1991 from each
such parcel shall be separately accounted for, and all
such revenue from each parcel ultimately conveyed to
the Trust shall be deposited into the Mental Health
Trust Fund or Mental Health Trust Income Account as
either corpus or income pursuant to AS 13.38.010 et
seq.; and

(iv) the State, after consultation with Plaintiffs, at its
expense, shall take all practical steps to protect such
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Original Trust Lands from trespass, damage, and waste
to the same extent that it takes such steps with re-
spect to State general grant land given the highest
protection (For example, unless otherwise agreed to by
the parties, and prior to conveying Original Trust Land
to the Trust, the State shall undertake trespass en-
forcement actions. As another example, the State and
Plaintiffs shall mutually agree upon the appropriate
category for forest fire management purposes for Origi-
nal Trust Land).

3. Management of Land After Conveyance. After a parcel of
Original Trust Land or Substitute Land has heen conveyed to the
Trust Authority as provided in Article IllI, Section 15 hereof,
all management authority for that parcel is transferred to the
Trust Authority. After an exchange has been completed with
respect to a parcel of Non-Reconstituted Trust Land for which the
Trust is not to receive title, all management authority for that
parcel of Non-Reconstituted Trust Land is transferred to the
State. Nothing herein shall be deemed to prevent the Trust
Authority from entering into one or more agreements with the
State to manage Trust Lands after management authority has been
transferred to the Trust Authority.

4. Land Closed to Mineral Entry. Until such time as a
parcel of Original Trust Land has been conveyed to the Trust
Authority, or an exchange has taken place with respect to such
parcel of Original Trust Land, such parcels of Original Trust
Land shall remain closed to mineral entry under State law, and
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any interests claimed or granted in contravention of this Section
are void.

5. Management of Hypothecated Land. Until such time as a
conveyance to the Trust Authority has heen completed with respect
to each parcel of Hypothecated Land or the parcel has been re-
leased from hypothecation:

(i) any transaction with respect to such parcel will be
subject to a finding that it is consistent with hypo-
thecation of the parcel, which will include that no
substantial devaluation of the parcel for purposes of
Trust ownership will result; the draft finding will be
given to the Plaintiffs at the time notice of the
proposed action is circulated for agency review;

(i) the State, at its expense, will take all practical
steps to protect Hypothecated Lands from damage to the
same extent that ittakes such steps withrespect to
State general grantland; and

(ii1) any disputes with respect to the management of Hypothe-
cated Lands, including application of this section,
shall be resolved by the court under Section 57 of
Chapter 66.

6. Adherence to Settlement Agreement. The Commissioner
shall ensure adherence to theprovisions of Article V, Sections
2, 5,and 7 of this Settlement Agreement, including but not
limited to noting to the record the status of Hypothecated Land
and promulgating a Department Order in the form attached hereto
as Exhibit 1. The Hypothecated Lands List shall also be recorded
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by the State at its expense. This Section is effective as of the
date of this Settlement Agreement.

1. Management of Proposed Substitute Land. Proposed Sub-
stitute Land shall be segregated from entry or disposal, includ-
ing closure to mineral entry, unless otherwise mutually agreed to

by the parties.
ARTICLE V1.

EXERCISE OF REMEDIES FOR BREACH OR DEFAULT.
1. Remedies for Breach of Responsibilities and Obligations.
The parties agree that each provision of Chapter 66 and this
Settlement Agreement are of material importance to this settle-
ment. Inthe event of:
(i) a breach by the State or Plaintiffs of any provision,
term, or covenant of this Settlement Agreement;
(it) a failure of a party or the Trust Authority to comply
with any applicable provision of Chapter 66 or this
Settlement Agreement; or
(ii1) an amendment of any provision of Chapter 66 (or other
law) that materially diminishes responsibilities and
obligations of the State provided in Chapter 66 and
this Settlement Agreement,
the parties shall be entitled to pursue, in addition to any
specific remedies provided herein for breach of particular terms,
covenants, or conditions, any remedies that may be available to
them under this Settlement Agreement or otherwise in law or
equity, including declaratory relief or injunctive relief and
including specific performance of their rights and obligations
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hereunder and under Chapter 66.

2. Remedies Are Not Exclusive and May Be Pursued in Any
Order. Except as otherwise specifically provided, none of the
remedies provided in this Settlement Agreement for breach or
other inability to comply is exclusive, and Plaintiffs or the
State may pursue any one or more remedies provided in this Set-
tlement Agreement in any order, as may be applicable.

3. No Waiver of Remedies bv Delay or Omission. A delay or
omission by the Plaintiffs or the State in exercising any right
or power arising from any breach of this Agreement does not
prevent the Plaintiffs or the State from exercising that right or
power if the breach continues. A waiver of breach, whether full
or partial, by the Plaintiffs or the State, may not be taken to
extend to any subsequent breach. The giving, taking, or enforce-
ment of any particular security does not operate to prejudice,
waive, or affect any other security, or any rights, powers or
remedies exercised under it.

4. No Waiver of Remedies. No course of dealing
on the part of the Plaintiffs or the State or any delay or fail-
ure on the part of Plaintiffs or the State to exercise any right
is a waiver of such right or otherwise prejudices Plaintiffs' or
the State's rights, powers, and remedies.

5. Court May Execute Instruments Necessary to Implement
Orders. In the event that the State or the Plaintiffs fail to
comply with any order of a court hereunder, the court may execute
and deliver to Plaintiffs or the State, respectively, any instru-
ment or document necessary or desirable to implement such order.
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6. Mho Can Exercise Rights and Remedies. With the excep-
tion of rights and remedies exercisable by the State, rights and
remedies provided for herein are exercisable by the Plaintiffs,
the Trust Authority, or the Beneficiaries of the Trust, or any
combination thereof, as follows:

(a) Rights and remedies pertaining to the reconstitution of
the Trust are exercisable only by the Plaintiffs now or hereafter
executing this Settlement Agreement through counsel, until notice
of reconstitution is given under Article IlIl, Section 22, of this
Settlement Agreement, except for malfeasance or misfeasance on
the part of the Plaintiffs, in which event the Trust Authority,
the non-signing Plaintiffs, or other Beneficiaries of the Trust
may exercise such rights or remedies upon order of the court
under Section 57 of Chapter 66.

(b) After notice of reconstitution of the Trust pursuant to
Article 111, Section 22, of this Settlement Agreement, any re-
maining responsibilities assigned to the Plaintiffs under this
Settlement Agreement are transferred to the Trust Authority and
the Trust Authority may exercise rights and remedies pertaining
to the reconstitution of the Trust.

(c) Until the Trust Authority is appointed and notifies the
Plaintiffs in writing that it is ready to assume its responsibil-
ities hereunder, the Plaintiffs may exercise any rights and
remedies pertaining to the Trust Authority under this Settlement
Agreement. After the Trust Authority is appointed and notifies
the Plaintiffs in writing that it is ready to assume its respon-
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sibilities hereunder, the Trust Authority may exercise any rights
and remedies pertaining to its responsibilities.

(d) In the event the Trust Authority fails or refuses to
exercise any rights or remedies herein in appropriate circum-
stances, the Beneficiaries, including the Plaintiffs, may exer-
cise any such rights and remedies. The Beneficiaries may other-
wise exercise any remedies or rights provided herein under the
circumstances beneficiaries may ordinarily enforce the terms of a
trust, subject to the rights of the State, the Trust Authority,
the Plaintiffs, or any combination thereof, to defend on the
grounds of res judicata, collateral estoppel, or any other avail-
able legal or equitable defenses.

ARTICLE V II.
INTERPRETATION.

Both the State and the Plaintiffs participated equally through
counsel in the drafting of this Settlement Agreement and agree that
the canon of construction that ambiguities in an agreement be
construed against the drafter does not apply.

ARTICLE V I11.
AUTHORITY OF COUNSEL FOR PLAINTIFFS
TO IMPLEMENT RECONSTITUTION OF THE TRUST.

Counsel of record for the Plaintiffs shall designate one of
their number as lead counsel and provide that designation to the
Attorney General and the Commissioner. Plaintiffs warrant to the
State that the designation of lead counsel confers upon lead
counsel all authority necessary to implement the provisions of
this Settlement Agreement relating to the reconstitution of the
Trust under Chapter 66 and this Settlement Agreement on behalf of
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all the Beneficiaries, and to sign documents on hehalf of and
binding upon all Beneficiaries. Plaintiffs' counsel may change
the designation of lead counsel at any time, but such a change in
designation will not become effective until served upon the
Attorney General and the Commissioner. If lead counsel ceases to
represent at least one Plaintiff, counsel for Plaintiffs shall
immediately designate a new lead counsel and serve that designa-
tion on the Attorney General and the Commissioner. Lead counsel
may designate one or more co-counsel to exercise specific author-
ity under this Section and shall notify the Attorney General and
the Commissioner of such designation.

ARTICLE IX.
MODIFICATION; AMENDMENT.

1. Settlement Agreement Incorporated into Consent Decree.
The terms of this Settlement Agreement will be incorporated into
a consent decree of a prospective nature that is binding upon the
State, the Plaintiffs, and the Beneficiaries.

2. Modification in Form of Relief from Judgment. (a) The
parties acknowledge that a change in circumstances may occur that
would thwart or hinder the accomplishment of the purposes of the
parties in entering into this Settlement Agreement by strict
adherence to one or more of the specific provisions hereof.
Recognizing, however, that the parties are releasing claims and
defenses in exchange for the resolution of this dispute as pro-
vided in Chapter 66 and this Settlement Agreement, and that by
releasing such claims and defenses, the parties may he prejudiced
by any relief from the judgment incorporating Chapter 66 and this
Settlement Agreement, the parties agree that nothing less than a
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clear shewing of new and unforeseen conditions that thwart or
hinder accomplishment of the settlement may give rise to a re-
quest by only one party to this Settlement Agreement to be re-
lieved from judgment that in any way modifies:
(i) the compensation to the Trust;
(i1) the obligations of the State with respect to providing
services to the Beneficiaries from Trust Income under
Chapter 66, or

(ii1) the rights of the State, the Plaintiffs, the Trust
Authority, and the Beneficiaries of the Trust to fully
enforce the terms hereof.

(b) Other requests to modify judgment hereunder shall be
governed by Civil Rule 60.

3. Agreement to Amend Settlement Agreement Prior to Recon-
stitution. Amendment to this Settlement Agreement by the parties
is effective only as hereinafter provided. Prior to the giving
of notice under Article 111, Section 22 that reconstitution of
the Trust has been completed, and notice thereof having been
given by publication in newspapers of general circulation
throughout the State, this Settlement Agreement may be amended
only upon approval by the court under such conditions as may be
ordered by the court, which may include notice to the Benefici-
aries under Civil Rule 23.

4. Agreement to /Amend Settlement Agreement After Reconsti-
tution. After the giving of notice under Article Ill, Section 22
that reconstitution of the Trust has been completed, and except
as provided in Article IX, Section 2 of this Settlement Agree-
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ment, this Settlement Agreement may only be amended by the court

with the approval of the Trust Authority or the Beneficiaries,

and notice thereof having been given by publication in newspapers

.0f general circulation throughout the State, and upon approval by
the court under such conditions as may be ordered by the court,

which may include notice to the Beneficiaries under Civil Rule

23.

(a)

ARTICLE X.
INDEMNIFICATION.

The State shall indemnify, defend, and hold harmless:

(i) Plaintiffs and Beneficiaries from and against any

(1)

liability (excluding liability for death, bodily in-
jury, physical property damage, or punitive damages)
for entering into this Settlement Agreement or from
acts or omissions in performing Plaintiffs" and Benefi-
ciaries' responsibilities and obligations under this
Settlement Agreement; and

Plaintiffs, counsel for Plaintiffs, and Beneficiaries
from and against any liability (excluding punitive
damages) for death, bodily injury, or physical property
damage in connection with Original Trust Land, Hypothe-
cated Land or Proposed Substitute Land and arising from
the entering into or implementing of this Settlement
Agreement, PROVIDED, HOWEVER, that for lands over which
Plaintiffs have concurrence authority under Article V,
Section 2 of this Settlement Agreement, the State and
Plaintiffs" counsel take all commercially reasonable
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steps to obtain a similar indemnity and adequate evi-

dence of financial responsibility from any private

party seeking to use such land, which indemnity and
financial responsibility shall be primary to the

State's indemnity under this subsection;

and PROVIDED, FURTHER, that the State shall not indemnify, de-
fend, nor hold harmless Plaintiffs, counsel for Plaintiffs, or
Beneficiaries .under Subsection (a)(i) or (a)(ii) from any liabil-
ity arising from

A. grossly negligent or reckless acts or omissions, or
intentional misconduct of the Plaintiffs, counsel
for Plaintiffs, Beneficiaries, or their employees
and agents,

B. the improper disclosure of confidential informa-
tion;

C. workers' compensation or other insurance or work-
place statutes or regulations;

D. employment disputes or other alleged civil rights
violations under state or federal law, including,
without limitation, claims for wrongful termina-
t. n, claims under 42 U.S.C. Secs. 1983, 1985,
2000(e), AS 18.80, the Americans with Disabilities
Act of 1990, Pub. L. 101-336, 104 Stat. 327, the
Age Discrimination and Employment Act, 29 U.S.C,
Secs. 621 et. seq., and the Age Discrimination Act,
42 U.5.C Secs. 6101 et. seq.; or

E. claims or demands made by the State against the
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Plaintiffs, counsel for Plaintiffs, or Benefici-
aries under this Settlement Agreement.

(b) The State's indemnity obligation under this Article is
ir. excess of and will not contribute with any other insurance,
indemnity, or contractual transfer of responsibility. The Plain-
tiffs, counsel for the Plaintiffs, and Beneficiaries shall and
hereby do assign any claims and defenses they may have with
respect to liability under this Article and covenant to cooperate
fully in the prosecution or defense of any action with respect to
liability under this Article. Plaintiffs, counsel for Plain-
tiffs, and the Beneficiaries shall give the State notice of any
claims that may result in liability under this Article in a
timely manner so as to provide the State with an opportunity to
defend against such claims or actions. Failure to notify the
State within 30 days of first knowledge of a claim shall relieve
the State of any obligation under this Article.

(c) Except for incidents or occurrences occurring (i) prior
to conveyance of Reconstituted Trust Land to the Trust by interim
conveyance or patent with respect to Reconstituted Trust Land,
and (ii) the giving of notice of reconstitution under Article
[I1, Section 22 with respect to Hypothecated Land and Proposed
Substitute Land, the State's obligation under this Article shall
terminate upon the giving of notice of reconstitution under
Article 111, Section 22 of this Settlement Agreement. This
Article does not survive termination of this Settlement Agree-
ment .

ARTICLE XI.
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GENERAL PROVISIONS,

1. Time. Time is of the essence in each and every provi-
sion hereof.

2. Captions. The captions to the sections in this Settle-
ment Agreement are solely for convenience of reference and do not
in any way limit, amplify, or modify the provisions hereof,

3. Severability. Except as specifically provided herein,
the invalidity or unenforceability of any particular provision of
this Settlement Agreement does not affect the other provisions
hereof, and such provision shall be construed to most closely
match the intent o4 ruch provision to the extent that it may be
valid and enforceable.

4. Entire Agreement. This is the entire agreement of the
parties pertaining to the subject matter hereof and supersedes
all or any other prior agreements and understandings between the
parties, representing full and final disposition of the pending
claims in this case.

5. Dispute Resolution. In the absence of an agreement for
alternate resolution of a dispute and except for disputes to be
resolved under section 57 of Chapter 66 (primarily concerning
implementation of the reconstitution of the Trust), any suit to
enforce the terms of this Settlement Agreement must be brought in
the superior court for the State of Alaska.

ARTICLE X II.
SETTLEMENT OF ACTION.

Upon approval of this Settlement Agreement by the court and
the issuance of an order or decree incorporating the provisions
of this Settlement Agreement as a Consent Decree,
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1. This action shall be dismissed and the parties' respec-
tive rights and obligations shall be determined under this Set-
tlement Agreement,

2. The Preliminary Injunction issued in this action on July
9, 1990 shall be dissolved,

3. The Plaintiffswill be ordered to cancel the Re-Notices
of Lis Pendens filed by Plaintiffs in the form attached hereto as
Exhibit J, with recording charges borne by the State, and

4. The actionsdescribed in 1 — 3 of this Article shall be
stayed until Chapter66 becomes effective.

DATED this day of April, 1992
PLAINTIFFS: DAVID T. WALKER, ESQ., lead

counsel, and A {ornw or
Plaint Hrfs VERN T. WEISS
father and next friend of CARL
WEISS, a minor child, and EARL
HILLIKER, on bhehalf of
themselves and all others
similarly situated
By:

David 1. Walker

JAMES B. GOTTSTEIN, ESQ.,
Atto_rne_¥ for Intervenin
Plaintitfs ALASKA MENTA
HEALTH ASSOCIATION, MARY C.
NANUWAK and JOHN MARTIN on
hehalf of themselves and a
others similarly situate

James B. Gottstein

JEFFREY L, JESSEE, ESQ.,
Attorney for Intervening
Plaintitfs ANITA BOSEL,



FRANCES DOU

LIN, SHARON GOOD-
WIN, and GABRIEL MAYOC

By:
Jeffrey L JEssee

STATE: CHARLES E. COLE
ATTORNEY GENERAL

By:

stlrvwds.doc
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REMARKS BY PHILIP R. VOLLAND
March 19, 1992

| have asked for this opportunity to address you for
two reasons.

First, | have peen exceedingly troubled of late by the
look of candor of those attorneys who have pushed a .
purported settlement to the Mental Health Lands case in a
manner that | believe deceives the public and the mental
health community into pelieving that there is a settlement
when, in fact, there likely will not be one. But, | am also
here out of a sense of responsibility that | must do
something constructive to end this crisis. | wish not to

cast blame, but to offer solutions. Were | not to do so;
were | to sit idly b}{ and wait for my opportunity to object
th[ou%h the courts, 1 would mmplz allow myself and my
clients to become part of the problem.

_ Chapter 66 does not settle the Mental Health Lands
issues. . Chapter 66 was a hastily and secretly negotiated,
deal which at first blush may have a?peared as an attractive
and novel solution, but which now after a year of
examination is clearly doomed to failure.

Chapter 66 does not settle the Mental Health Lands
case. It was so hastily conceived in the wanm? days of the
Legislature last year that its substantial I_e(ia questions
have engendered separate litigation which will prevent the
proposed settlement from even being presented to the court
for approval_for years to come — and that's only the
beginning. The land exchange issues involved in” Chapter 66
aré so_far reaching that even if the public intervenors
fails in their legal challenge to Chapter 66, the land
exchange process will be a target of litigation for decades.

Chapter 66 does not free up the million acres of land
that has been held under a cloud by the court's injunction
and the plaintiffs' claims to title. Rather it adds an
additional four million acres of land to a pool of state
land which cannot be developed, encumbered, or transferred
in any way until after the years that it takes to go through
the proceSs of land exchange.

Chapter 66 does not calm the uncertain atmosphere for
eral and resqurce development which the Mental Health
ds case originally created. In addition to the four
lion acres of hypothecated land that are now supject to
al claims and cannot be developed, Chapter 66 allows the
st to choose replacement land from any state land. All
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is placing additional uncertainty on state
be su lic

I
bject™to private or public use.

e IS neither speed){ nor inexpensive. The law
r.a massive and complex Tand exchange process which

| take years to complete. Becausg Chapter 66 is
the  settlement is approved, this process of
can't even begin until years aftei the
itigation is fesolved,

6 does nothing to ease the funding needs of
|th recipientS in the state. The only

| pears to offer are to the lawyers and
i1l make a profit from years o _
mplex and massive land exchange. If this
led" by Chapter 66, why have hundreds
S been spent this year on attorneys,
ral Resourcesl representatives méeting
t document that iS nof yet even

a true settlement of litigation,  why
Law added two new attorney positions
lement? If this is such” an easy and
the land crisis, why has the
Department of Natur esources budgeted for 27 new
positions next year just to map and catalog the lands that
are subject to exchange?

t

|l
land managers who
involvement in a
case was really
of thousands of
and Department of
to prePare a settlem
complete? If this
has the Departmen
to "implement" the
inexpensive solutio

w g

The most troubling aspect of this needless rush intg
yet another Alaskan land exchange debacle is that there is a
simple, easy solution already in place which would free up
land for development, satisfy the interests of the mental
health community, and not create a bureaucracy of layers and
land managers.

All one needs to do is to look at the laws that are
already on the books to see that there is an effective,
easy, and quick solution to the present crisis. First,
there is orlggmal Mental Health Trust Land that can be
returned to the Trust. This land has only minimal or modest
development potential, and everyone seems to agree that it
?an rer_nta|rt\h|n the Trust without creatina difficulty. Simply
eave | ere.

Secondly, Cv ?ter 210 has been on the books for a
number of years. “nder Chapter 210, the Legislature
allocates ®% of unrestricted genera1 revenues each year to
mental health programs. This is aPprommater the same
level of public fUnds that the state has spent on these
ﬁroglrams for decades. . It is no golden parachute to mental
ealth programs. As income to the state declines, mental



health programs will have to tighten

ntheir beltslike anyone
else. Just leave Chapter 210 on theboo

ks.

Finally, Chapter 66 did have one important benefit, and
at was the creation of an authority for deciding
locations among the various mental” health pro?rams Leave
ese provisions of Chapter 66 in place. This takes the
essure off the Legislature and the Governor to decide
ndlngi priorities among mental health programs. Simply
av

h
I
h
[
u
e hese provisions of Chapter 66in place.

t
a
t
i
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I have asked myself and other members ofthepublic
have asked wMy th |s sh ou ldn't form_the basis of a
solution to the ental Health Lands crisis? It seems both
reasoned and reasonable. It allows resource development to
move forward and addresses the fundamental concerns of the
plaintiffs, and the one thing that | can say, and can say
for a certatnty, is that had this concept been enacted [ast
year instead of Chapter 66, the settlement would I|keIY have
already been Bresented to the court for approval, woull
already, have Dbeen aﬁproved and the lis pendens,
injunctions, and other clouds of title on the million acres
of state land would already have been resolved.

_ | fault not the parties or the administration for the
idea of trying to reconstruct the Trust. Trying to put t
Trust back to?ether again locked I|ke a good idea at the
ime. But, it is now evident that all the K|n1qs men and
[

{
all of the King's horses simply cant put the ust back
e

ogether again,” not without endless years of litigation,
ndless expense, and a continued cloud of title over
millions of acres of state land. The true losers in this

are the unnamed plaintiffs who still search for adequate
mental health services in the s.rate and the anonymous
members of the public cannot understand why a simp
exrnedteétt solution to the mental health crisis can be
achieve

If nothing else, let this be my personal appeal to my
colleagues who are lawyers in the case, to the Governor, and
to the Administration, "and to the intervenors, that you be
wise enouqh to recoEnlze that the solution you have Crafted
simply will not work and not so proud as to not embrace a
simpler speedier more reasoned solution.

Philip R. Vollang reI[Jresents H.L., MK. and Alaska
Addiction Rehabilitation Services on behalf of the
subclass of chronic alcoholics who are plaintiff

beneficiaries in the Weiss case.



MENTAL HEALTH LANDS TRUST
PROPOSED ALTERNATIVE SETTLEMENT

The Chapter 66 proposal for settlement faces a lengthy and
uncertarn future in the courts. It is opposed by many
Alaskans. . The unavoidable delay in its approval will
severely limit development on_5 million acres of land when,
oil revenues are decI|n|n%._ The goal of this alternative is
to reach a settlement that is acceptable to all Alaskans.
This would avoid further litigation and the resulting _
restriction on land use and provide a basic level of funding
for the Mental Health Program. Most importantly, it would
not require a cash payment from the State to settle this
issue.

This new proposal is a mixed land/income stream approach
Vélglch Incorporates the Trust Authority developed for Chapter

THE LAND

In this new pro?osal, like Chapter 66, nearly _half of _the |
original Trust lands will be returned to the Trust. This is
the least valuable of the orlqmal_lands. The Trust would

take these lands subject to all third party interests such

as leases or rights of way.

Unlike Chapter 66, income from this land would be placed in
a cash corpus account and invested like the Permanent Fund.
The income from this principal would be deposited in the
Trust income account and be available each year to support
the Mental Health Program.. This is the mechanism used in
the University of Alaska Land Trust Settlement.

INCOME STREAM

This new proposal incorporates existing law where 6% of
unrestricted ?eneral fund revenue would continue to be .
allocated to the Trust income account. This would provide a
continuing and dependable source of funds available for the
Mental Héalth Program. It is tied directly to overall State
income.

Each year the money available to fund the Mental Health
Program would include this &% plus any earnings from the
cash corpus account. An¥ of this money not needed to meet
the necessary exgenses of the Mental Health Program will be
returned to the State general fund.

TRUST MANAGEMENT

As in Chapter 66, a Trust Authority appointed by the
Governor would manage the land and” cash corpus account. In
addition, it would make recommendations to the Governor and
the Legislature on how to spend available funds.



NONRETURNED TRUST LANDS

‘When the new proposal is approved, all lands owned b){ third
parties, including Municipalities, will be immediately and
ermanently released from claims by the Trust. . Original
rust lands which are now in Legislatively Designatéd Areas
such .as State parks, would serve as security fol the State'
Prom|se to allocate the 6% The State would still own thes
ands and continue to manage them according to their

designation.

e

ADVANTAGES

*The main advantage is that this proposal could build a
consensus leading to the fastest final resolution possible.

*Each element of this new proposal is either in existing law
or has universal acceptance as part of a Trust settlement.
This dramatically reduces the possibility of a long and
difficult approval process.

*It eliminates any restriction on the additional 4 million
acres of State land held hostage by Chapter 66.

*This new proposal will generate wealth from two sources.
First, the land v.ill be Used to generate money. Then this
money will be invested like the Permanent Fund and would

increase over the years., It is this ca(pa_mty to increase
earnings over time which may make the 6% income stream
acceptable to the beneficiaries despite the coming reduction
In State income.

*The cash corpus will grow over time and reduce the Mental
Health Programs dependénce on the General Fund. The massive
land driven Trust envisioned in Chapter 66 would spend all
that it _earns every year and could never fund the Mental
Health Program,

*The 6% allocation is currently in effect_and is working.

|t goes down as State income goes down., The Office of
Management ang Bud?et OMB) eStimates the cost of the
currént Mental Health ro?ram at $165 million. Although the
6% is estimated to generate only $142 million in FY 93] it
will at least provide a base level for funding the Mental
Health Program,

*25% of the earnings from the State land to be given to the
Trust under Chapter 66 would continue to he placed in the
Permanent Fund. ~ This would avoid the reduction in Permanent
Fund dividends which would result from Chapter 66

CONCLUSION

This new proBosal offers the quickest, least expensive and
Enohs_t 3ccepta le solution to a problem that we must all put
ehind us.
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MENTAL HEALTH LANDS TRUST
CHAPTER ©66: OBSTACLE TO SETTLEMENT

The Chapter 66 proposal for settling the long standing
Mental Health Lands Trust dispute was negotiated in tén days
and passed by the Legislature in four. espite the best o
intentions on the part of the Governor and the attorneys for
the plaintiffs, it now appears that portions of Chapter 66
will create more problems than they solve. It must be
reevaluated as a settlement proposal.

BASIC FRAMEWORK

Any Trust settlement must answer two questions. First, how
Is the Trust to be comEensated for the valuable land which
the State |IlegaII¥ took., sold, or gave to third parties?
Second, how will the Trust be managed in the future?

Chapter 66 proposes to compensate the Trust by exchanging
other comparable State land of similar income producing
Potennal for the original land which cannot be returned to
he Trust. While seemingly stralght forward, it is this
provision which will have unintended, unforeseen, and
potentially devastating effects on all of us.

Chapter 66 also creates a comprehensive Trust mapagement.
system. This Provmon is a major step forward in reaching
a permanent settlement. It _preserves Legislative and
Executive control over the Trust while providing for proper
Trust management. It also has virtually universal
acceptance.

LITIGATION OVER THE LAND EXCHANGE

In October of 1991 a coalition representing environmental,
sportfishing and tourism interests sued to block the Chapter
66 proposal. _Their complaint lists 11 counts against
Chapter 66. There are two which best illustrate the
problems with this proposal.

THE "HYPOTHECATED" LANDS

Chapter 66 required that the State "hypothecate" or pledge
as_security specific lands which are comparable to the
original Trust lands which cannot be returned to the Trust.
Because of the valuable nature of the original Trust lands,
over 4 million acres of other State land, “including Cook

Inlet oil and gas wells, were included on the hypothecated
lands list. Unfortunately, due to the rush to pass the
|, this list was not available, to the Legislature or the

|

bil h

Eubl_ic ?rior to Its enactment. One question is whether the
egislature could legally aPproprlate 4 million acres of

land without knowing what it was.



SECTION 61 OF THE STATEHOOD ACT

The original Trust lands came complete with the rights to
the subsurface minerals. For the exchangie contemplated
under Chapter 66 to work, the replacement lands must also
come to the Trust with the rights to the minerals.

However, Section 61 of the Statehood Act groh|b|ts the State
from granting away the mineral rights to State land, This
8r0VIS_I0n was to ensurethat Alaska’s mineral wealth
enefited all Alaskan's not just afew. This is why the
State must lease or receive royalties for mineral
deveIQPment. Violation of Section6i results in the
forfeiture of the land back to theUnited States.

Obviously, no matter how certain the Governor and the
plaintiff's attorneys are that the Chapter 66 exchange would
not violate Section” 6i, no actual exchanlges can occur until
the applicability of Section 6i is totally resolved.

TIME FRAME FOR CHAPTER 66 LITIGATION

It is common knowledge that litigation is never fast. Even
a "best case" scenario reveals that the implementation of
Chapter 66 is years away.
F
W

irst, the Superior Court in Fairbanks will be presented
ith the proposal and will be asked to address the 11
concerns raised by the lawsuit against the proposal. After
a series of legal briefs have beén filed and any oral
argument scheduled and heard, the Court will consider the
matter and Prepare a written decision. It is reasonable to
think that this could take 9 months to a year or more.

Next, the losing party will no doubt appeal to the Alaska.
Supreme Court where the briefing, oral argument and decision
preparation process will be repeated. This is potentially
another year or more.

Next, the losing party mag file a petition for review to the
U.S. Supreme Court since Section 6i is a federal issue.

Even if the petition is denied this may take 6 months or
more. If the petition is granted, Supreme Court review
could take years.

LAND STATUS DURING CHAPTER 66 LITIGATION

During these years of litigation, the on?_mal one million
acres of Trust lands will continue to be tied up. In _
addition, the 4 million acres of hypothecated lands may riot
.. be managed, in any way that.diminishes their..value as .
security. ~ Alaska simply cannot afford to have 5million”
acres of its most developable land tied up for years.
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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF LAW P.O. BOX 110300mSTATE CAPITOL
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OFFICE OF THEATTORNEY GENERAL AR 4 gt

May 4, 1993

Hon. Ramona Barnes, Speaker

Alaska House of Representatives _
Eighteenth Alaska Legislature, First Session
State Capitol, Room

Juneau, Alaska 99801-1182

Dear Speaker Barnes:

On April 26, 1993, Superior Court Judge Mary E.
Greene ruled that the legislation settling the mental health
trust lands litigation  (Chapter 66, SLA 1991)  was
constitutional in all resEects except one. In her view,, the
Fled([ung of the land on the "Hypothecated Lands List" to the
rust as security for the “state's performance of its
obligations under "ch. 66 was not valid because it did not
contain adequate standards to ?_tude the commissioner of natural
resources in negotiating the list with the plaintiffs.

Judge Greene went out of her way to point out,
however, that the legislature could easily cure the problem:

Obviously, it would be very easy for the
legislature to remedy this problem. If the
legislature amended Section 56(a) to adopt a
specific, known list or delegated the task of
Prepa[mg a new list with adequate standards,
he diffrculty would be eliminated.

Memorandum Decision and Order Re:  Intervenors’

. _ Complaint
(April 26, 1993) at 82, n. 42 (emphasis added).
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- The attached proposed amendments to CSHB 201éRES)
would implement Judge Greene's suggestion for curing ch. 66 by
delegating to the commissioner of natural resources the task of
preparing a new Hypothecated Lands List, to consist of (1)
original mental health land that will be returned to the trust
under sec. 54, ch. 66, and (2) up to 1.5 million acres ofother
state land, selectedunderthe criteria set out in secs.55(d)
and (e), ch. 66, for identifying land to be exchanged to the
trust in return for original mental health land not returned to
the trust." (Thiswill reduce the amount of state land
hypothecated to the trust from the 6.7 million acres on the .
original Hypothecated Land List to no more than 1.5 million
acres and,  because thesame standards willbe wused for
hypothecation as for exchanges, make it likely that the same
tIandtth)at Is hypothecated will ultimately be exchanged to the
rust.

The proposed amendments also make a technical
amendment to ch. 66 by exempting the process for reconstituting
the trust from the planning and classification requirements of
AS 38.04 and AS 38.05, and substituting procedures by which the
Rubllc may Partlmpate in the reconstitution of the mental
ealth trust. Judge Greene found that the planning and
classification requirements of AS 38.04 and AS 38.05 would
apply to the reconstitution process under ch. 66 as currently
written. The proposed amendments to CSHB 201(JUD) will result
in substantial savings of both time and money in completm?_the
r?consntunon process and bringing this issue to final
closure.

~In effect, Judge Greene has determined that ch. 66,
SLA 1991 is a constitutionally permissible means to settle this
divisive and costly lawsuit "that has adversely impacted many
people in the state. Passage of the amended version of
CSHB 201 JUD) that we are proposing will (1) significantly
advance the final settlement of the case, and (2) free most of
the land on the original Hypothecated Lands List for
development.

_ If this legislation is not enacted before the
Ieglslature adjourns,  the chances are strong that the
settlement agreement reached with the Weiss plaintiffs under
ch. 66 will be terminated and the headway we have made over the
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Bast two years in settling the mental health lands mess will
ecome a dead letter.

We urge your favorable consideration of the proposed
amendments.

Very truly yours,

S AR— < 0
Charles E. Coie
Attorney General
CEC:cl
cc w/ enc.: Rep. Gail Phillips

Rep. Ron Larson

Rep. Eileen MacLean

Pat Ryan, Chief of Staff

Kris Lethin, Legislative Liaison

Office of the Governor

Hon. Glenn A. Olds, Commissioner

Dept, of Natural Resources

David T. Walker .

James B. Gaottstein

Jeffrey L. Jessee

Philip” R, Volland N

Richard M. Johannsen

Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General

Wendy S. Feuer, Assistant Attorney General

93138
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B WALTER J. HICKEL. GOVERNOR

DEPARTMENT OF LAW ro.cox om0 s
OFFICE OF THEATTORNEY GENERAL A AR
May 4, 1993

Hon. Ramona Barnes, Speaker

Alaska House of Representatives _
E|ghteenth Iaska Legislature, First Session
Stat aﬁ{nto Room 20

Juneau laska  99801-1182

Dear Speaker Barnes:

After meeting-with the settling plaintiffs in Weiss, we
agree that two minor amendments should “he made in the proposed
language that was distributed to you earller today to solve Ju e
Greene's concerns in uhe mental health trust lands I|t|gat
amendments are reflected in the proposed language attached to thls

letter.

We are available to explain these proPosed amendments.
We urge your favorable consideration on this matt

Very truly yours,
Ao~

Charles E. Cole
Attorney General
CEC:cl

cc w/ enc.:

Ryan, Chief of Staff
s Lethin, Legislative Liaison
ice of the Governor

n. Glenn A. Olds, Commissioner
ot, of Natural Resources



5/4/93
REVISED

Proposed Amendments to CSHB 201(RES) and CSS3 67 (JUD)

Page 1, line 2
Following "mental health trust":
Delete all material
Insert and providing for an effective date.""
Page 1, lines 3-7:
Delete all material

Page 1, line 9 - page 11, line O
Delete all material
Insert the following:
"I. Section 1. Section 55(g), ch. 66, SLA 1991, is amended to
read:
()] Except for public notice as provided under
AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04,
AS 38.05, and AS 38.50 do not apply to exchanges under this
section.
* Sec. 2. Section 55(h),- ch. 66, SLA 1991, is amended to read:
(h) If agreement cannot be reached hetween the plaintiffs in
Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner
of natural resources under (f) of this section as to appropriate
lands to be conveyed to the trust as compensation or as to the



value of che original lands taken or of replacement lands, the
Alaska Supreme Court shall resolve the disagreements using the
criteria set out in this section, but may not give deference to the
commissioner's finding under (i) of this section. The Alaska
Supreme Court may order the commissioner of natural resources to
convey appropriate state land to the trust without further
legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 is amended by adding new
subsections' to read:

(i) The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (c) of proposed
exchanges negotiated under (f) of this section, or exchanges
proposed by either the plaintiffs in Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under (h)
of this section. In the notice, the commissioner shall provide for
a written comment period of at least 30 days. The commissioner
shall hold a public hearing in the area of the land proposed to be
conveyed to the trust under the proposed exchange.

(j) Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
give notice of, a written finding as to whether the proposed
exchange meets the criteria of (b) - (e) of this section.

(k) In order to obtain judicial review of the commissioner's
finding under (j) of this section and of the exchange, a person
must

(1) have submitted written or oral comment in response

2



to a notice published under (@) of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange i1If the exchange becomes
final; and

@A within 30 days after the commissioner gives notice
of the commissioner®s Tinding, Tile a notice of appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section56(a), ch. 66, SLA 1991, i1s repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided 1In
secs. Sand 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
’1956, P.L. 84-830, 70 Stat. 709:

@ original mental health land that will be returned to
the trust under sec. 54 of this Act; and

() up to 1,500, 000 acres of other state land as
negotiated by the commissioner of natural resources and the
plaintiffs In Weiss v. State of Alaska, 4FA-82-2208 Civil, using
the criteria set out In secs. 55(d) and () of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of Iland
hypothecated to the trust under this paragraph, in conjunction with
land hypothecated to the trust under (1) of this subsection, shall
be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 65, SLA 1991, 1is amended to read:
Sec. 58. (a) Sections 56(a) and (b) of thi3 Act take effect

3



on the effective date of an Act passed by the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to
reconstitution of the corpus of the mental health trust.

« (b) Sections 1 - 55, 56(c) and (d), and 57 of thi3 [THIS] Act
take [TAKES] effect upon entry of a final order dismissing Weiss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the lieutenant
governor and the revisor of statutes when the- final settlement and
order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 6, SLA 1991, 1is fTinally disapproved as a
settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is
repealed.

*  Sec. 7. This Act takes effect « immediately . under



in; ie W 'S fl. 1E IL IB A 0 If

STATE OF ALASKA JOHN MANLY
Press Secretary

OFFICE OF THE GOVERNOR

Post Office Box 110001 JOHN HENDRICKSON
Juneau, Alaska 99811 -0001 Deputy Press Secretary

Anchorage Office: 561-4228
WALTER J. HICKEL BRIAN HART
Governor n Assistant Press Secretary
JOSEF P. HOLBERT 907-465-3500
Director of Communications FAX: 907-586-8369

FOR RELEASE: April 27, 1993
No. 93-094

COURT DECIDES AGAINST MENTAL HEALTH INTERVENORS

JUNEAU--A Fairbanks judge has ruled that the Mental Health Trust
agreement entered into by the state and the Weiss claimants two years ago
does not violate the Alaska Constitution, as claimed by the Sierra Club
Legal Defense Fund.

In ruling against the so-called public interest intervenors, Superior
Court Judge Mary Greene granted partial summary judgment on Monday,
April 26, to the state and the Weiss claimants on most of the counts
brought forth by the Sierm Club, which represented a number of
environmental organizations.

The one provision of the settlement Judge Greene found invalid was
the pledging, or hypothecation, of certain state lands to the trust as
security for the state's performance of its obligations under the settlement.

In the judge's view, the Legislature did not give the Commissioner of
Natural Resources sufficient standards for determining which state lands
should be included as part of the pledged land, and which should not.

Cole called the decision "a smashing success. We are very pleased
with the decision. It vindicates our position to stand firm in the face of
efforts to modify the settlement in ways that would have required the
state to pay too much to settle this case.”

Judge Greene gave the state and the claimants 70 days to fix the
deficiency. Cole expected to meet with the claimant attorneys Tuesday

afternoon to explore ways to do that.

HitH#



JOHN MANLY

STATE OF ALASKA
Press Secretary

OFFICE OF THE GOVERNOR

Post Office Box 110001 JOHN HENDRICKSON

Juneau, Alaska 99811 -0001 Deputy Press Secretary

Anchorage Office: 561-4228
WALTER J. HICKEL BRIAN HART
Governor Assistant Press Secretary
JOSEF P. HOLBERT 907-465-3500
Director of Communications FAX: 907-586-8369

FOR RELEASE: March 15, 1993
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JUNEAU—Governor Walter J. Hickel today gave lawyers on both sides
of the mental health trust controversy 60 days to reach an agreement to
release third parties from the case or the state will exercise its option to
terminate the settlement agreement entered into in April 1992.

"We have no desire toroll this issue back to square one,” Hickel said,
"but  that's what's at risk if we can't find an acceptable solution for those
innocent third parties who bought land that was once part of the mental
health trust and now can't get title to it."

The Governor's action was sparked by the most recent rejectionby
the courts of a joint request by the state and the settling plaintiffs tohave
a preliminary injunction modified to allow the state to issue patents to
individuals who have paid off their land. The patents would extricate
those landowners from the issue and allow them to sell, exchange or
otherwise develop their land.

Fairbanks Superior Court Judge Mary E. Greene denied the joint
motion on Janaury 14. The Alaska Supreme Court denied the state's
petition to review her decision on March 8.

The Mental Health Lands Trust was created by Congress in 1956 and
dissolved in 1978 by the state legislature, which promised that in its place
1.5 percent of income from resource development on state lands would be
allocated to mental health programs. In 1982, after no such amount was
ever appropriated, mental health advocates sued the state and won. In
1985, the Supreme Court ordered that the trust be reconstituted and that
fair market value should be paid for those lands that had been sold,
subject to a set-off for state mental health expenditures.

H#tH#



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
é90>72 65-3867 o1 465-2450 _
AX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 11, 1993
SUBJECT: Measure amending provisions of ch. 66, SLA 1991 (relating to

the reconstitution of the mental health trust); and providing for
an effective date -- sectional analysis (Work Order No. 8-
LS0728\E)

TO: Representative Bill Williams, Chair
House Resources Committee
Attn:  Mary McDowell
VI

FROM: Jack Chenowedj<”7
Legislatiye®duns

The measure, based on CSSB 469 (Resources) of the last legislature, sets out a series
of proposed amendments to ch. 66, SLA 1991, the legislation reconstituting the
mental health trust. Necessarily, | will discuss these provisions out of the order in
which they appear in the bill.

Sec. 54 of existing ch. 66, SLA 1991, reconstitutes the corpus of the mental health
trust by identifying specific land held by the state and that is to be conveyed by it in
order to reconstitute the trust. Sec. 55, ch. 66, SLA 1991, authorizes substitution of
other state land (i.e. "replacement land" as substitution for former mental health
lands that now cannot be returned to the trust because it is unavailable to the state)
to the reconstituted trust and sets out standards to guide the making of replacement
land substitutions. Sec. 56, ch. 66, SLA 1991, is an enforcement mechanism in that
it hypothecates or pledges certain state assets to secure the transfer of compensation
due the reconstituted trust corpus. These provisions are proposed to be repealed by
bill section 8.

In their place, bill section 6 proposes to reconstitute the trust corpus in the
permanent law. Some, but not all, of the land identified in sec. 54, ch. 66, SLA 1991,
is carried over into this section. Omitted from the list approved in the 1991 Act is
land identified in paragraph (5) (Tanana Valley State Forest and Haines State Forest
Resource Management lands), paragraph (6) (other land satisfactory to the plaintiffs



Representative Bill Williams
March 11, 1993
Page 2

drawn from legislatively-designated areas), and paragraph (7) (compensation land
identified under former sec. 55). Added, in the enumeration set out in bill section
6, is land subject to "other lease" (proposed AS 38.05.800(2)(A)), land subject to
mining claim or sale of materials (proposed AS 38.05.800(2)(D) and (E)), and land
exclusive of that necessary to carry out purposes of an interagency land management
agreement (proposed AS 38.05.800(3)).

In the 1991 legislation, existing AS 38.05.800 was to have been repealed. Since, in
this bill, AS 38.05.800 would be modified and continued, the change set out in bill
section 7 drops that section from the list of sections repealed in the 1991 legislation.

This legislation also proposes to revise the mechanism by which to reconstitute an
important element of the mental health trust, the mental hea'th trust income account.
Under current AS 37.14.036(c), the state obligates itself to pay to the mental health
trust income account a declining percentage (six percent at inception declining to one
percent in the last years) of unrestricted state revenue, the last payment to be made
by June 30, 2003. The change proposed by bill section 4, a reenactment of
AS 37.14.036(c), directs that a fixed annual payment of three percent of unrestricted
state general fund revenue be allocated for an indefinite period "as compensation for
land that constituted the [original] trust . .. and that is not reconstituted as part of
the mental health trust corpus established under AS 38.05.800 . . .." The payment,
when made by the state and received by the trust, would be added to the balance of
the mental health trust income account, the principal source of support for the
programs and services to the trust beneficiaries.

However, payment of the allocation requires legislative appropriation. As a
guarantee that the allocation will be made, bill section 5 adds two subsections to
AS 37.14.036. Under proposed subsection (d), land that came to the state under the
mental health enabling act and that has been since placed in so-called "legislatively-
designated” land status-state park, state forest, state game refuge, and the like-would
be pledged as security. Under proposed subsection (e), the superior court is given
the authority to determine the manner of the trust’s foreclosure against those lands
in the event the state fails to make the required allocation under subsection (c)

It was the decision to convert the payment obligation from one with a set termination
date to one of indefinite duration that prompted the addition or revision of
permanent law sections and the repeal or deletion of temporary law sections in this
bill.
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Two provisions, bill sections 2 and 3, change provisions of ch. 66, SLA 1991, that
relate to the management of trust assets.

The language added in bill section 2 revises the responsibility given the Alaska
Mental Health Trust Authority as to management of the land assets of the trust. It
would require that the land assets of the trust be managed by the state’s Department
of Natural Resources under an agreement between the department and the mental
health trust authority unless the authority "determines that the best interests of trust
beneficiaries would be served by other arrangements.” The change would replace the
current language providing the mental health trust authority the option to contract
with the department for land management services.

Ch. 66, SLA 1991, reestablishes a mental health trust fund. That fund consists of the
cash assets constituting part of the trust principal. The amendment made by bill
section 3 would direct that the earnings derived from management of the land that
is within the trust corpus-that is, of the land identified in AS 38.05.800, reenacted in
bill section 6--are to be constituted part of the trust principal (and not added to or
made part of the mental health trust income account).

v

The Alaska Court System had asked that several changes be made in the definition
of the jurisdiction of a court to hear disputes arising under ch. 66. Accordingly, in
bill section 1, the superior court is designated the court of original jurisdiction to hear
and resolve disputes arising out of AS 37.14.036(c) (the subsection is reenacted in bill
section 4) and out of AS 37.14.036(d) and (e) (these subsections would be added by
bill section 5). Under bill section 9, a dispute to be heard by the superior court may
be referred by a judge to a special master appointed for the purpose. Finally, under
existing sec. 57, ch. 66, SLA 1991, original jurisdiction to hear disputes is vested in the
Supreme Court. (Sec. 57, ch. 66, SLA 1991, is repealed as part of the series of
repealers set out in bill section 8.) These changes have the effect of making the
judicial examination and resolution of disputes involving reconstitution and payment
of money due the reconstituted trust similar to the manner of examination and
resolution of other disputes to which the state is a party.

*

Under the effective date clause of the bill, since the effective date of the principal
measure, ch. 66, SLA 1991, is dependent on the outcome of judicial proceedings
dismissing the litigation in Weiss v. State, the coming into effect of this bill is tied to
it. | have added two related bill sections. The first one bill section 10 -- is intended
to give this measure retroactive effect if ch. 66, SLA 1991 takes effect before this one.
The second -- bill section 11 -- is a condition placed on this bill and intended to
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operate if one or the other houses of the legislature fails to adopt the effective date

clauses in this bill by the required two-thirds vote.

JBC:gc:Imb
93-067.1mb



WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF REVENUE JPL'J(I)\I'EE\S,XASLASKA 99811-0400

PHONE: (907) 465-2300
OFFICE OF THE COMMISSIONER TELEFAX: (907) 465-2389

March 15, 1993

The Honorable Bill Williams
Alaska State Legislature
State Capitol, Room 128
Juneau, Alaska 99801-1182

Dear Representative Williams:

The Department of Revenue (DOR) would like to propose certain amendments to HB
201, "An Act amending provisions of ch.66, SLA 1991, that relate to reconstitution of
the corpus of the mental health trust, .. . date.". These amendments deal with the
investment management of the Mental Health Trust Fund (MHTF). Section 2,
subsection (a)(5) mandates that the Alaska Mental Health Authority (AMHA) establish
the investment management of the MHTF with the Alaska Permanent Fund
Corporation. Section 3 establishes the custody of the MHTF with the DOR - Treasury
Division. For management efficiencies, DOR suggests that the investment
management and custodial functions of the MHTF be kept together.

Using HB 201, version HB0201a, dated 3/5/93 as the base document,

page 2, line 6 should be amended to read: "(5) shall contract with the Alaska
Permanent Fund Corporation or Department of Revenue - Treasury for management.
. entity." Page 2, line 11 should be amended to read: "is established as a separate
fund within the Alaska Permanent Fund Corporation or the state treasury."

These amendments will provide AMHA with the flexibility for establishing a sound
investment management approach to the MHTF.

Sincerely,

Brian C. Andrews
Deputy Commissioner
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HAND DELIVERED

Senator Steve Frank, Co-Chairman Senator Drue Pearce, Co-Chairman
Senate Finance Committee Senate Finance Committee

Capitol Building, Room 518 Capitol Building, Room 508
Juneau, Alaska 99811 Juneau, Alaska 99811

Re: Proposed Mental Health
Trust Lands Legislation
SB 67/HB 201

Dear Senators Frank and Pearce:

As brief introduction, I represent Vern Weiss, the original
named plaintiff in Weiss v. State. 4FA-82-2208 Civil. This letter 1is
also written on behalf of Jim Gottstein who represents the Alaska
Mental Health Association, et al, 1in Weiss. The litigation was begun
by the Alaska Mental Health Association through Mr. Weiss and later
the Association became a formal named plaintiff on behalf of trust
beneficiaries. Mr. Weiss and the Alaska Mental Health Association
then are the parties that originally commenced the Mental Health
Trust Lands litigation and have had primary responsibility for
prosecuting it for its ten year course. We are writing you with
respect to SB 67, which has companion legislation in the House known

as HB 201.

In 1991, Chapter 66 SLA 1991 was negotiated by the
Administration and usl and passed as a proposed settlement of the
class action lawsuit. Any such settlement must necessarily be a

"proposed" one because under the rules applying in class actions any
settlement has to be approved by the court as fair and equitable to
the class (including that it is legal). The approval process is well
under way for Chapter 66 with the court®s 1initial rulings expected

1/ Along with Jeff Jessee, representing mentally retarded and
mentally defective beneficiaries who intervened later in the

litigation.
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within the next 60 days or so0.2 The basic structure of the Chapter
66 reconstitution of the Trust3 is to return as much original Trust
Land to the Trust as possible and replace the balance with state land
as comparable as practicable and equal in value. All reconstituted
Trust Land will then be managed for Trust purposes, i.e., generation
of revenue for the mental health program.

As expected, Chapter 66 has been vigorously challenged 1in court
by environmental and other organizations represented by the Sierra
Club Legal Defense Fund. Recently, Unocal and Marathon Oil Companies
entered the lawsuit to claim that the State has no right to transfer
their oil and gas leases to the Trust. Some beneficiaries also
object to Chapter 66 because it does not guarantee adequate funding
for the mental health program. It is fair to say that the delay in
settlement approval 1is related to these parties®™ challenges 1in court.
In addition to the parties formally challenging the settlement in
court, industry interests are unhappy with the delay 1in resolving
this situation (as are we).

SB 67/HB 201 have been proposed by these interests as a way to
resolve all their problems with Chapter 66 and immediately resolve
the litigation. To do this it 1is proposed that SB 67/HB 201
substitute a percentage of unrestricted general fund revenues (6% 1in
SB 67 and 3% in HB 201) for original Trust land not returned to the
Trust. Unfortunately, passage of SB 67/HB 201 in their current form
cannot resolve the litigation quickly and, 1in our view, cannot be
approved as a settlement.

As mentioned, under judicial rules the court must approve any
class action after notice and an opportunity to object 1is given to

all class members. First, a proposed settlement is presented to the
court for "preliminary approval."” Preliminary approval 1is granted if
the proposed settlement is "within the range of possible approval and
has no obvious defects™ (such as being illegal). IfT preliminary
approval is granted, notice is given to the <class4, the court
receives comments, holds one or more hearings and determines 1if the
settlement should be granted final approval. The court can suggest
changes, but may not force the parties to reach a different
settlement. Of course, any trial court determinations are subject to
appeal.

2/ While 1in one sense the rulings are "initial,”™ the issues have
been so extensively briefed by the parties that the court®"s impending
rulings should give a <clear view of how the trial court will

ultimately treat the proposed settlement. However, everyone expects
the non-prevailing party(ies) to pursue all available appeals.
3/ Chapter 66 also provides detailed rules regarding how trust

funds will be applied in support of the mental health program.
4/ A 90 day comment period may very well be a minimum.
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As indicated previously, we believe the parties will soon
receive the trial court®"s determinations regarding initial fairness
and legality of the Chapter 66 settlement. If SB 67 or HB 201 were

to pass, this process would have to start over and it has taken over
a year to reach this stage with respect to Chapter 66, without
including the time required for the settling parties to draft a basic
settlement document to present to the court for consideration.

Substantively, there are two very serious legal questions
associated with SB 67/HB 201. The first is whether a settlement 1in
which the Trust gives up title to the bulk of its assets for an
unenforceable under-secured promise to pay money can be approved as
fair. While the proponents of SB 67/HB 201 have striven mightily to
come up with techniques to minimize the chances of the State
breaching (consistent with the proponents®™ unwillingness to put their
interests on the line), the separation of powers doctrine and
specifically Article X, Section 13 of the Alaska Constitution
prohibits the courts from enforcing any debt owed by the State. In
our view, this attribute of SB 67/HB 201 means that such legislation
will not be approved as a settlement.5

The second major problem with the proposed legislation 1is that
it raises the question of whether the requirement that the State pay
a fixed percentage of the general fund into the mental health trust
income account amounts to a dedicated fund prohibited by Article IX,

Section 7 of the Alaska Constitution. The only way this question can
be answered 1is by the courts. The proponents of SB 67/HB 201 want
the beneficiaries to ignore the potential dedicated fund problem and
hope that nobody else will raise it. This would be imprudent because

it would expose the beneficiaries to the unacceptable risk that they
will have released all their claims to Trust property only to have
the settlement challenged later by any citizen and declared illegal.
There 1is virtually no chance that the dedicated fund issue will not

be raised.

Thus, while we share everyone®s frustration with the time being
taken for resolution of the Chapter 66 settlement, there is
absolutely no way that SB 67/HB 201 can resolve the litigation
quickly. More importantly from our perspective, SB 67/HB 201 takes
us significantly backward and, will most probably result in the
original litigation being revived (including the <claim to lands
conveyed to third parties and lands placed in legislative

5/ In fact, the 1978 legislation redesignating Mental Health Trust
land as general grant Jland which was 1invalidated by the Alaska
Supreme Court in Weiss v. State. 706 P.2d 681 (1985) included a
promise to pay a percentage of funds earned from state lands to the
Trust (albeit a smaller amount than currently proposed).
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designations),6 because, it suffers from substantially greater
infirmities than Chapter 66. To aid in your understanding of this

complex 1issue, we have enclosed a chart which analyzes the interest
groups? goals vis a vis Chapter 66, litigation and SB 67/HB 201, as
well as a brief description of these approaches. We believe that any
unbiased review will confirm that at this point SB 67/HB 201 are
extremely counter-productive.

Al of this 1is not to say that the legislature can not be
constructive 1in the currentsituation. In fact there 1is short,
uncomplicated legislation that could be enacted which would be very
productive.

The first element of the legislation would confirm, approve and
ratify the April 6, 1992 settlement agreement Tfiled 1in Weiss. In
essence the legislation would enact the settlement agreement. By
doing this all of the legal challenges to the current settlement are
eliminated except those based upon the claim that the legislature
does not have the constitutional authority to enter into the

settlement.

A second element of the legislation would replace the
approximately seven million acres of land currently hypothecated to
the Trust with the approximately 550,000 acres of onshore land
nominated by the Plaintiffs as Proposed Substitute Land plus the
approximately 1.5 million acres of the existing collateral of last
resort (offshore Cook Inlet oil and gas fields). The remaining
currently hypothecated Jlands would be released. We have discussed
this with our clients and they have agreed to this (although it would
take court approval). The reason for this amendment to Chapter 66 1is
that a good deal of the opposition to Chapter 66 1is related to the 7
million acres of land currently hypothecated to the Trust.

The third element of the legislation would direct the State to
escrow receipts from new development on Proposed Substitute Land so
that if such Jland 1is ultimately conveyed to the Trust, the funds
received will be deposited into the Trust Fund.7 After land is

6/ The State has repeatedly attempted to have these claims

dismissed to no avail. A legal memorandum 1issued 1in January 1990
describing these <claims and their Jlegal bases was widely distributed
in 1990 and 1is available upon request. The State"s disregarding of

the 1legal principles described in that memorandum resulted 1in the
imposition of the preliminary 1injunction against the State doing
anything on Mental Health Trust Land without court approval and the
placing of a cloud on all third party interests 1in Mental Health
Trust Lands.

7/ The Department of Law has indicated there 1is no authority to
place such funds in escrow under current law.
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nominated as Proposed Substitute Land, in order to protect the
Trust"s future interest, the Plaintiffs must approve any
transactions. If funds received from such new activity can never be

deposited into the Trust fund, there are many fewer transactions that
it makes sense for the Plaintiffs to approve.

We recognize that there has been 1intense pressure to pass SB
67/HB 201 as a way to immediately resolve the Mental Health Trust
Lands litigation. Unfortunately, that route leads to calamity. We
hope that 1in the rush to adjournment, you will find time to appraise
the Weiss litigation and avoid limited - perspective fixes to Chapter
66 that will only exacerbate the situation. We also hope that you
will accept our suggestions to enhance the acceptability of the
Chapter 66 settlement to the court as a way to help all of us through
this morass sooner than any other course of action presently under
consideration by the legislature.

David T. Walker

Enclosure

cc: James B. Gottstein Peter J. Maassen
Jeffrey L. Jessee G. Thomas Koester
Philip R. Volland Wendy S . Feuer
Charles E. Cole Brian D. Bjorkquist
Charles P. Boddy Kent V. Dawson
Robert B. Stiles Richard S. Thwaites, Jr

Walt Baldwin Vern T. Weiss



PARTY/INTEREST

GROUP

Beneficiaries

Administration

Legislature

Industry

Environmental
Intervenors

Private Tiiird
Party Purchasers

Municipalities

«

«

«

Comparison of Mental Health Trust lesolulion Approaches

GOALS

Adequate funding for mental
lieatili program.

Fair enforceable settlement.
Appropriate Trust
management, including
expenditures.

Release Trust's claims lo
third parly interests.
Minimize financial
obligations

Promote development (place
land in die trust dial will
increase development).

Resolve problem quickly
Release Trust's claims.

Dusincss as usual (pay less
tlian fair value, non-Tmsl
management).56

Resolve problem quickly.
Preserve riglits.
Prevcnl/reslricl development
(minimize Trust land;
maximize_restrictions).
Preserve UM acres of
land put into parks,
clc.flegislalive designations)
Clear title ASAP.

Retain Trust Laud given lo
llicnl.

«

CURRENT SETTLEMENT
(Chapter 66)'

No guaranty of adequate
funding.
Receive land comparable in

canning capacity lo llic most land

lliat could be obtained in
litigation.

Appropriate Trust administra-
tion; exceeding what could be
obtained In litigation agreed to
by all parties.

Trust's claims to third parly
interests are released.

Stale's financial liability lo Trust
is mn.mifr.cd.

Development is promoled for
reconstituted Trust Land.

AH third parly interests
preserved.

Resolved as soon us possible.*4
All rights preserved.
Discretionary functions
determined under trust
management principles.
Resolved as soon as possible.
Development promoted on
reconstituted Trust Land.
Legislative designations
preserved.?.

Private third party purchaser
interests are protected.

Municipalities' interests in Trust
laud is preserved

«

LITIGATED RESULT

No guaranty of adequate
funding.

Receive what Trust is entitled to
under Alaska Mental Wealth
Enabling Act (whatever land can
be recovered). X Trust will liavc
wliat land cants.

Wilialevcr Inisl ntnnagcmcenl can
be forced upon the stale.

Trusl is likely lo prevail on many
claims. Trust'sclaims released
only after appeals arc exhausted.
Financial liability to Trust mini-
mized, unless Weiss overturned..
Development will eventually be
promoted, but nol very
clfeclivcly.

Maximum Lime lo resolve.
Trust's claims litigated.

CuiTcnt arrangements upset.
Immediate interference widi
business likely.

Long lime to resolve.

Development maximized on land
returned to Trust.

Legislative designations may or
may nol be ordered back into the
trust to earn ns much $ as
possible*

Land may lie taken from [bird
patties and relumed to Ibe Trust9

Municipalities' interests in Trust
land almost certainly lost.

«

»

«

sue7/11u217

No guaranty of adequate
funding.

Small amount oflugb quality
laud encumbered with
restrictions, inappropriate
management, and excessive
costs; lietter nol to have it at
all.

Receipt of a debt lliat the Trusl
lias no rigid to enforce and is
inadequately secured.

Trust's claims eventually
released.

Financial obligation
maximized (except Hint Stale
can ignore it).

Development is minimized.

Private third parly titles under
a cloud lot long time while
approval litigated.

All rights preserved.

Long lime to resolve.
Managed by DNR under
current rules (except
unencumbered land).
Development minimized.
Legislative designations
preserved, but at risk upon
default.

Third party purchasers
protected,

Longer tlian current
settlement.

Third party purchasers
protected. Will lake a long
time.
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'it is possible tliat the cunenl settlement may be disapproved or declared illegal. The couit's initial rulings arc expected within the next 60 days. IT (he settlement is disapproved

or ruled illegal, it may very well be possible lo fix identified problems. Perhaps the only potential problem tliat could not lie fixed (except by Congressional action) is whether the
transfer of the mineral estate to the Tmsl Authority violates Section 6(i) of the Statehood Act. i-

20ur view is that the proposed legislation cannot be approved by Ihc court because of its unenforcoabilily/lad: of security, and illegality as adedicated fund It appears dial it ll
would lake a constitutional amendment to fix both of these problems. The SD67/11B201 approach ends up being (lie litigated result because it is believed the court will not o
ujiprove lbis legislation us a settlement. A new settlement is always possible, but the approval processwill Irnvc to be started over. Keep in mind tliat [>egple have Ixxn trying to
fashion a settlement for over six years and it is liard lo imagine Hint any fundamentally new proposal will be offered. A constitutional amendment wonld solve a lot of the problems™}
wilh SBC7/11B201 but their proponents arc unwilling to wait the limesuch an approach requires.Similarly, (lieState could transfer sufficient assets to the Trust to guaranty

payment, but that would require (he court's confirmation of (lie Slate'sright to place subsurfacerights in (lieTrust. %
m'The setoffallowed by (he Supreme Coun for (lie Stale lo deduct what it has spent on Hie Menial lleallli Program from lhe amount il owes is likely lo elirnitmlc any financial

obligalion for land losl from (lie trusl. This issue will be vigorously re-argued by Hie plaintiffs if Ihc liligaiion is resumed, and Hie United Stales Supreme Courl will lie Hie ullimateI
authority (although it does nol have to hear the ease). o]

i)

4Tliis is disputed by lhc opponents of Hie cuncnt settlement. -
H
5lly definition "fair value" is a price at which the Sundowner receives fair compensation and the land user docs net pay more than will allow il to earn a reasonable profit.

6While industry will say they arc concerned wilh funding for mental health programs, (his is clearly driven by a desire to free up the land. Certainly individual industry’
representatives may luivc a sincere interest in adequate mental health program funding, hut it is nol what is driving industry's interests here.

The current settlement returns to llie Trust approximately 120,(100 acres of land in UieTanana and Haines State Forests. These forest lands were already open to logging and
mining, hut wiUt more restrictions than is anticipated under Trust management.

8Tlie Trust should prevail on this issue. If nol, however, the land may be losl and the State not owe any money because of Hie setoff.

w'The Trust has excellent arguments oil (his issue, bul public opinion may cause the courts lo look for another resuilt.

o
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Richard M. Johannsen

Perkins Coie

1029 West Third Avenue, Suite 300
Anchorage, Alaska 99501

"Re: SB67/HB201
Dear Rick:

You and Jeff Jessee have asked us to address the language of
S367/HB201 for some time, most recently In connection with your
April 15, 1993 proposed amendments. As you know, we have felt
that SB67/H3201 have at least two serious legal problems which
would likely lead to their rejection by the court. One of these
problems is unenforceability. You have attempted to address
enforceability iIn your recent proposed amendments. The other
serious problem, whether the bills create a prohibited dedicated
fund, 1s not perceived as a subject the legislature can address.1
Because of these fundamental problems we are anxious to avoid the
appearance that we are negotiating the terms of these bills.

In light of the effort your group has put Into drafting this
legislation we agree i1t 1s only fair to give you our thoughts.
In doing so, we are not negotiating the terms of S367/HB201, we
are not endorsing SB67/HB201, even if our suggestions were
accepted, and we have not changed our fundamental analysis that
the SB67/HB201 approach is likely to fail as a settlement of the
Weiss litigation for the reasons noted.2

Our comments will be directed to CSSB67(Jud) and
CSHB201(Res) as i1f they were amended by your April 15 1993
transmittal.

Sec. 2.

We are opposed to requiring DNR to manage the lands. DNR 1is
not equipped to manage the lands appropriately. The fiscal note

*We frankly feel that tha unanforceability issue is similarly incapable of

§ﬁ|ﬂanve correction. _ _ o o _
e do understand that Usibelli prefers going back to the original IH|9auon
over consunnnann? the Chapter 66 settlement.” We think passage of SB67/HB201

will accomplish that goal of Usibelli
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prepared by DNR confirms this because no particular personnel are
assigned to manage Trust land but rather a portion of DNR
personnel expense is allocated to the Trust. This will lead to
continued lack of attention to Trust lands, and, as will be
discussed below, use of the Trust to fund general DNR functions.

We note that at line 15 of page 2, the addition of the words
"and dispose of' appears to require disposal of the land and
minerals. Simply using the word "manage' ought to be sufficient.

Sec. 3.

The 1mposition of AS 38.05.285 on the management of Trust
land” 1s 1nappropriate. Multiple use and other State
constitutional provisions relating to management of general grant
land do not apply to the management of Trust land. Providing
that In case of conflicts, trust management principles apply does
not solve this problem, because () 1t sets up an inappropriate
management criteria In the first place, and (@) provides too much
opportunity for legal challenges to actions on Trust land.

Sec. 4.
Sea, comments below regarding ''802"" lands.
New Sec, 5.

New Section 5 proposed in your April 15th transmittal amends
AS 37.14.031, added by Section 11 of Chapter 66 to provide that
the Trust fund will be a separate fund within the Permanent Fund
or the Treasury, Which is it? Who decides? If It is the
Permanent Fund, 1is that part of the Treasury? IT not how can
funds be removed from the treasury and deposited into the
Permanent Fund without an appropriation without running afoul of
Article 9, Section 13 of the Constitution.

Sec. 5 (OId).

This section which contains the compensation scheme, is the
one with the fundamental problems. First/ i1t i1s fundamentally
unenforceable (we will address the remedy section where i1t comes
up) . Second, it raises the question of whether a binding
commitment to pay or allocate a percentage of unrestricted
general fund revenues iIs a constitutionally prohibited dedicated
fund.

With respect to the former, Article 9, Section 13 of the
Alaska Constitution provides that
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No money shall be withdrawn from the treasury except in
accordance with appropriations made by law.

Similarly AS 09.50.270 provides in part, 'No attachment or
execution shall issue against the State.” Article 9, Section 13
of the Constitution, makes any promise to pay or stated
alternatively any debt based compensation to the trust (which iIs
the essence of SB67/H3201) inherently unenforceable. We do not
believe the court would approve a settlement wherein the
beneficiaries release all of their rights to unreturned Trust
land in exchange for an unenforceable promise to pay. Indeed#
the 1978 legislation purporting to redesignate Mental Health <
Trust Land as general grant land that was invalidated iIn state v,
weiss, 706 P.2d 681 (Alaska 1985) contained a promise to pay a
percentage of funds received from all State lands. It is very
hard to see how SB67/HB201 are different iIn this material aspect
from the legislation invalidated In weiss.3

With respect to the dedicated fund issue, Article 9, Section
7 of the Alaska constitution prohibits dedicated funds except for
(@ the permanent fund, (@ when required by the federal
government for scats participation iIn federal programs, and @)
dedications existing upon the date of ratification of the
Constitution. The Tfirst and third exceptions clearly do not
apply.4 It is conceivable that the second exception applies
which would make the dedication permissible. However, prudence
requires that the issue be decided by the courts because the
beneficiaries can not bear the risk that the dedication of a
percentage of general fund revenues to the Trust 1is
unconstitutional. You have suggested in conversation that this
iIssue not be brought up by us and maybe no one else will. This
would not be prudent because the issue could be raised after the
beneficiaries had released their claim to Trust land, leaving
them with nothing.

Frankly, we could live with the time involved to resolve
this issue as long as the Chapter 66 option was preserved as a

Jrhe issue of enforceability does not impugn the intentions of the
legislature. It simply reflects the undeniable fact that future legislatures
may be faced with situations where, in their view, the public interest
requires a breach, particularly if there are no Benalt]es involved. In order
to avoid any enforceability %uestlons, it would be a simple matter to transfer
sufficient income producing State assets to equal the anticipated |oayr_nent
re(iuwe_ment. For example, the recently identified Sunfish oil field in Cook
Inlet is expected to generate royalties in the S130 million per year range.
This is completely new revenue, not previously expected by the State. Of
course, this would require resolution of the 6(i) issue. "At least the trial
court's rulln%;_ on thi3 Issue is imminent. _

4The constitution wa3 ratified in April of 1956 while the Alaska Mental Health
Enabling Act was not passed until July of 1956.
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backupl, but believe the parties urging adoption of S367/H3201
are unwilling to take the time involved. Similarly, a
constitutional amendment could solve both the unenforceability
and dedicated fund problems but we understand the proponents of
SB67/H3201 are unwilling to consider such an approach.

The definition of unrestricted general fund revenues, while
an 1mprovement over no definition, 1is insufficient. The
definition should list all current sources of revenues that are
considered restricted (or not unrestricted) . Otherwise, i1t will
be quite easy to get into later disagreement over what was or was
not restricted on the effective date. To say that "all
categories of accounting for money accruing to the general fund
that” were not restricted” 1is too open-ended. First, X don®"t know
what a '‘category of accounting" is. Second, new categories could
be created. Also, since there will be some time before the
effective date, new restrictions could be made to apply between
now and the effective date.

Sec 6 (Old - as amended).

We recognize the effort that you and your group have put iIn
to address the enforceability issue with your new proposed
amendments to Section 6. We understand that the mandatory
injunction approach (in the event the allocation is not made) was
arrived at because you could not identify any other approach that
would withstand constitutional scrutiny. In our view, the
critical issue in evaluating the problem is to focus on "who"s

money 1is 1t?" In other words, are funds that have been
"allocated” to the Mental Health Trust Income Account "‘owned' by
the Trust. |If so, 1t appears that a mandatory injunction

transferring ownership of the funds from the State to the Trust
woulld be unconstitutional under Article 9, Section 13 of the
Alaska Constitution. |If the Trust does not truly "own™ the
funds, then the hard won right of the beneficiaries to enforce
the State®"s fTiduciary obligations respecting expenditure of Trust
funds would be nullified by Article 9, Section 13. This seems
explicitly recognized iIn your amendment where it provides the
mandatory injunction will 1issue "without regard to any difficulty
of enforcement.” The result seems to be that the payment
obligation would still end up being unenforceable. Now, to the
extent that you desired this to be tested iIn court, it would not

sin this regard, WY client, the Alaska Mental Health Association is probably
much more willing to consider an enforceable Bercentage of general fund
revenues than Mr. Wei3S, who | understand to be conviiiced thie State will never
live up to a payment obhgat|on,,regardMSs of the enforceability provisions.
Because of my belief that sufficient enforceability provisions are not likely
to be achievable, Mr. Weiss's position and the Association's are probably ndt,

as a practical matter, any different,
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be objectionable to me as long as Chapter 66 iIs retained as an
option.

With respect to inadequacy of security issues, clarifying
that foreclosed LDA land 1s to be received by the Trust free and
clear of any legislative restrictions has not been addressed.
While proponents of SB67/H3201 can hypothesize that it may be
better to leave that question open as a way to prevent a gung-ho
development administration from breaching the payment obligation
Ir. order to open the LDAs to development, i1t simply 1is
insufficient as a reason to deny the Trust an appropriate remedy.

In addition, the collateral is clearly iInsufficient (even
with® the addition of the subsurface of conveyed land) to secure
the debt because only a small part of the original Trust land not
to be returned is serving as collateral for all of the land not
to be returned. Obvious additions to the collateral would be
subjecting the '802'" interest protections and any municipal land
that has not been conveyed out of municipal ownership as of the
date of enactment to foreclosure. Usibellir has indicated that it
IS sure the State won’t breach the compensation obligation. If
so, then i1t should not object to making its "802" interest
protections subject to foreclosure iIn the event of default. The
same is true with respect to the LDA management issue upon
foreclosure. This brings up the concept of protection of the
security. Under the proposed legislation, the State may do
anything 1t wants on the pledged land, including reducing or
eliminating i1ts value as collateral. This substantially reduces
Its value as security.

Finally, the foreclosure procedures should specify more
clearly, the rights upon foreclosure. Who conducts the sale? We
assume non-judicial foreclosure rights are intended, but without
elimination of the allocation obligation. It would appear that
summary foreclosure of all parcels was iIntended. If so, it
should be stated specifically. Since i1t would not appear that
actual sales of the parcels to be foreclosed to third parties is
contemplated, i1t seems a more direct approach could be taken.
This 1s the rental or lease approach that we have previously
indicated would be preferred to a security interest approach.
Under this approach, title to the "pledged” land would remain in
the Trust, with the State "leasing” or 'renting" the right to use
the land. If the allocation were not made the '"lease'" could be
terminated and all rights returned to the Trust without going
through a foreclosure proceeding. The notice periods required to
exercise such rights need not change from your proposed

amendments,
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Sec. 7 (OId).

We have been advised by our consultants that the lack of a
survey will substantially reduce i1f not completely eliminate the
ability to manage Trust lands effectively. Without a survey it
will not be possible to locate accurately which lands are Trust
lands which are 802 lands and which are general grant la™ds. In
addition, eliminating the requirement for survey for con eyances
iIs completely contrary to property law as it has been
consistently applied for centuries. Tentative Approval under the
Statehood Act and Interim Conveyances under ANCSA were idopted
solely as interim measures, with patents to follow after survey.
Abandoning the requirement that property has to be sufficiently
described to locate i1t on the ground in order to validly convey
it for the sole purpose of saving survey costs iIs short-sighted
and ill-advised.6

Sec. 8 (Old).

Trust land that has been disapproved for conveyance to
municipalities (Subsection (©) ) should not be exempt from
conveyance to the Trust.

No Trust Land was purchased so that Subsection (@) 1is
inapplicable.7

Just because land has been selected by a Native corporation
(Subsection (E)) does not mean the corporation would receive the
land even absent the Trust"s selection. There iIs no reason for
the Trust to give up land because of Native corporation
selections where the Native corporations would not receive the

land In any event.

The same i1s true of Native allotment applications
(Subsection F).

Land identified for exchange but not yet conveyed
(Subsection (G)) should, by definition be identifiable right now.
DNR should do so and the lands be evaluated, rather than wait for

later and end up In dispute.

Many ILMAs have been granted where the receiving agency does
not use the land for direct public services and/or uses the land

“DNR's calculation of the cost of surveys was based upon a full township and
sections survey where much cheaper platted metes and bounds surveys would
suffice. We estimate that the cost of the latter type of survey would reduce

the cost to about 20% of that estimated by DNR. _ o
"It is possible that existing Trust land was encumbered with restrictions

because of conditions imposed by accepting grants relating to the improvement
of those parcels.
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to earn revenue. [ILMAs and the like are susceptible to
identification and, iIn fact, the various departments have been
stonewalling on the "'smallest practicable tract" determination
that 1s being undertaken under the Settlement Agreement.
Justification for continuation of each ILMA, iIncluding the
necessary area should be required. If the departments have not
complied with this process the land should be returned to the
Trust.

Sec. 5 (Old).

The whole '802" process is clearly i1nappropriate as trust
management. To the extent that the percentage iIs meant to
compensate for this inappropriate management, the "'802"
provisions should be subject to continuing performance by the
State of i1ts obligations under the settlement. See above
discussion regarding Section 6 (Old) as amended.

In any event the '"802" lands should only include contracts
as of the date of enactment, not the effective date.

We are not sure of the intent of subsection (f). If the
1dea 1s to validate all existing mining claims and leases on
Trust land, i1t should say that. Continuation of management of
these iInterests the same as general grant land should also depend
upon the State"s performance.

Sec 10 (Old).

Using Trust funds to pay for DNR"s management i1s a raid on
the Trust fund and undoubtedly will be used to fund non-Trust
functions. This 1is particularly true because of the way DNR
proposes to allocate a portion of individuals to the Trust. The
cost of managing 802 interests should not be borne by the Trust.

Sec 11 (Old).
See comments on Section 10, above.

Sec. 13 (OId).

SB67/HB201 should not repeal Sections 54-57 of Chapter &6,
except conditionally upon final approval, including exhaustion of
appeals. In this way, 1If SB67/HB201 were to fail, Chapter 66
would be resurrected. In fact, 1t seems to us that the Chapter
66 and SB67/KB201 approaches could proceed contemporaneously in
order to have some solution by the time of the effective date of

approval .
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Sec. 15 (Old),,

The Trust’s security interest in Trust Land, should be
recognised,

Sec. 16 (Old).
As discussed above, the land should be surveyed.
Secs. 17-19 (Old).

These effective date provisions are a whizzer-go-round.
Literal reading of these sections requires approval of the
current settlement (including rejection of legal challenges)
before SB67/H3201 become effective. It does not appear that this
Is what is i1ntended although your client"s stated intention that
It prefers the litigated approach to Chapter 66 makes us wonder
IT these effective date provisions are intended to make
SB67/HB201 effective only if Chapter 66 would otherwise be
approved. If the iIntent i1s that i1t becomes effective when
Chapter 66 as amended by SB7/H3201 1is approved by the courts as a
final settlement including exhaustion of all appeals, that is
what 1t should say.

Sec. 21 (New).

The grounds for modification of the consent decree should
track those negotiated in the Settlement Agreement. It is also
not clear what the intent is iIn saying that changes to
unrestricted revenues are anticipated. Is the statement that the
obligations are to place the Trust In the same position as If the
State had not breached the Trust, an attempt to buttress the
legislation against a citizen/taxpayer attack on the settlement
as a giveaway?

As we indicated at the beginning, our addressing the
proposed legislation should not be taken or expressed as an
indication that we are negotiating on these bills. We think our
comments make clear that SB67/HB201 as presently proposed are not
viable vehicles for the settlement of the weiss litigation. You
know we also believe that whether i1t is us or someone else, legal
challenges are almost certain to be raised and therefore the
settlement consideration process under these bills will tend to
be as long as the process under Chapter 6. With respect to the
land returned to the Trust under the proposed legislation, and
1ts management regime, it is our opinion that the Trust would be
better off without it. That is why the enforceability/security
provisions are so critical.
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I know that you have worked very hard on this legislation
including attempting to address our concerns. Unfortunately, 1in
our view, the approach insisted upon by your group can not form
the basis of a settlement of the Mental Health Trust Lands

Iitigation.
truly,
Gottsteln
cc: fTacsimile David T. Walker
"Alaska Mental Health Association Vern T. Weiss
.Sen. Drue Pearce Sen. Steve Frank
Rep. Ron Larson Rep. Eileen Maclean
Thomas S. Waldo Peter J. Maasen
Charles E. Cole G. Thomas Koester
Jeffrey L. Jessee Wendy S. Feuer
Philip R. Volland Brian D. Bjorkquist
Charles P. Boddy Kent V. Dawson

Robert B. Stiles
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EXPLANATION OF CS FOR SENATE BILL NO. 67 (JUD)

April 12, 1993

BACKGROUND

CS for Senate Bill No. 67 (JUD) amends Chapter 66, SLA
1991. Chapter 66 was intended to constitute a "settlement" of
the mental health trust lands dispute but is now hopelessly
embroiled in legal challenges being asserted in the Weiss
litigation. A broad coalition of interests supports CSSB 67.
The coalition includes two of the four named plaintiffs
(beneficiary groups) in the Weiss litigation, the public
interest intervenors and the oil company intervenors that are
challenging Chapter 66 in the Weiss litigation, and
representatives of the development community (the Alaska Coal
Association, the Alaska Miners Association, and the Resource
Development Council). The coalition is attempting to build a
consensus Tfor the amendments to Chapter 66 among the state and
the two named plaintiffs who still support an unamended
Chapter 66.

THE BASIC STRUCTURE OF CHAPTER 66, SLA 1993

Chapter 66 establishes the Mental Health Trust Authority
and contains significant "program"™ provisions that benefit the
recipients of mental health services.. Chapter 66 generally
reconstitutes the land trust with original mental health trust
lands (OMHTLs) which have not been conveyed by the state or
placed by the legislature in legislatively designated areas
(LDAs) such as parks and refuges. To compensate the trust for
the conveyed and legislatively designated OMHTLsS not being
returned to the trust, Chapter 66 calls for a negotiated land
exchange involving "substitute land” to be proposed by the
plaintiffs®™ attorneys. Over 650,000 acres of "substitute
land" have already been proposed. In addition, under
Chapter 66 approximately 6.7 million acres of state land have
become "hypothecated land™ to be foreclosed upon if the land
exchange 1is not completed by December 1, 1994.

The "substitute lands" are v/hat has caused Chapter 66 to
become hopelessly embroiled in litigation. The public
interest intervenors (Plls) have challenged Chapter 66
primarily because of issues involving the substitute lands.
The oil company intervenors (Unocal and Marathon) have
challenged Chapter 66 1in court because they have leases on
proposed substitute lands (PSLs). The attorneys for the state
and the mental health beneficiaries have disagreements over
the appropriateness of the plaintiffs® PSLs and the nature and
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quantity of substitute land required to compensate the trust.
Developmental interests are adversely affected by a land
"freeze"™ that has been imposed on PSLs (in addition to the
land "freeze" continuing to affect OMHTLs and "hypothecated
lands™) .

Chapter 66 contains a "step down"™ funding provision
requiring that a percentage of the "unrestricted revenue of
the state” be allocated to the mental health trust income
account in each fiscal year beginning with FYE 1992 and ending
in FYE 2003.

THE BASIC STRUCTURE OF CSSB 67 (JUD)

CSSB 67 retains the Mental Health Trust Authority and the
significant "program" provisions that benefit the recipients
of mental health services. In addition, CSSB 67 retains the
concept of reconstituting the land trust with OMHTLsS which
have not been conveyed or are not within LDAs.

However, CSSB 67 amends Chapter 66 to remove the
complicated land exchange provision from the settlement,
thereby doing away with all of the legal problems and disputes
that involve substitute lands and hypothecated Ilands.

Instead, under CSSB 67 the trust receives monetary
compensation for the OMHTL that is not being returned to the
trust. Under CSSB 67 that compensation is an allocation to
the mental health trust income account of 6% of the
"unrestricted general fund revenue of the state"” during each
fiscal year. See AS 37.14.036(c) on pages 3-4 of CSSB 67.

The money is intended to compensate the trust for the OMHTL
that cannot be returned and for the land and mineral interests
that have been carved out of OMHTL that is being returned.
There is no cut-off date for this annual percentage allocation
and the "step down"™ funding provision in Chapter 66 1is
eliminated.

Legislatively designated OMHTLs are pledged as collateral
for the state"s obligation to allocate the required percentage
amount to the mental health trust income account each year.
See AS 37.14.036(d) and (e) on page 4 of CSSB 67.

The reconstituted land trust will consist basically of
the same OMHTLs that would have been returned to the trust
under Chapter 66. Two differences are: (1) OMHTLs subject to
mining claims will be returned to .the trust (under Chapter 66,
the plaintiffs had the option to accept or reject these
lands); and (2) OMHTL contained in the Haines State Forest
Resource Management Area and the Tanana Valley State Forest
will not be returned to the trust.
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OTHER REFINEMENTS TO CHAPTER 66 MADE BY CSSB 67

1. Protection of Existing Third Party Interests or
Appropriated Uses and Management of Such Interests
and Uses by the Alaska Department of Natural
Resources (DNR) Under AS 38.05.802

CSSB 67 amends Chapter 66 to specifically provide that
the trust authority®"s title to the land being returned to the
reco> Ftuted trust remains subject to all existing third
parJ nterests (such as leases, contracts, permits, and
mining claims) and appropriated uses (such as rights-of-v/ay).
See AS 38.05.802(a) and (b) on page 7 of CSSB 67.

Unlike third party interests such as leases, there is no
legal document to reflect the terms of mining claims or
leasehold locations and DNR normally makes no "validity"
determination. The holders of mining claims and leasehold
locations would therefore be subject to the status quo - they
would face whatever challenges they might face from the trust
that they could face from DNR. The trust simply takes subject
to the claimant®s rights, 1if any. Unlike Chapter 66, CSSB 67
clarifies that for purposes of mining claims and mining
leasehold locations, OMHTL is considered to have been open to
mineral entry unless closed to mineral entry by a court or DNR
order. See AS 38.05.802(f) on page 8 of CSSB 67. AIl OMHTL
has been closed to mineral entry by court and DNR orders since
November 5, 1985 and the provision is not intended to alter
the effect of these closing orders.

In addition, CSSB 67 imposes a mandatory requirement that
DNR manage all existing third party interests and appropriated
uses under DNR"s land management rules and standards for
general grant land (as opposed to those rules and standards
that will be applicable to mental health trust land). See
AS 38.05.802(c) on page 7 of CSSB 67. For example, rental and
royalty decisions for existing mineral leases on OMHTL would
be made by DNR pursuant to DNR"s normal regulations and
without regard to the fact that the land is OMHTL. AIll income
and proceeds from the management of these existing interests
and uses must be deposited by DNR into the mental health trust
income account. See AS 38.05.802(c) on page 7 of CSSB 67.

The bill further provides that a person who holds a
protected interest may enter into an agreement with DNR and
the trust authority to waive DNR"s mandatory land management
under general grant land standards. See AS 38.05.804 on
page 8 of CSSB 67. This allows a third party interest holder
to "opt in" to the trust authority land management system once
the trust authority has established a stable land management
program and a successful track record.
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2. Management of Reconstituted Trust Land Under
AS 37.14.009

Except for existing third party interests and
appropriated uses (which must be managed by DNR under
AS 38.05.802, as discussed above), the reconstituted land
trust must be managed, as required by Chapter 66, under
AS 37.14.009 in a fiduciary manner to fulfill the purposes of
the trust. However, CSSB 67 amends Chapter 66 to require the
trust authority to adopt regulations relating to land
management and disposal. See AS 37.14.009(a)(4) on page 2 of
CSSB 67. In addition, except for existing third party
interests and appropriated, uses (which must be managed by DNR
under AS 38.05.802), CSSB 67 amends Chapter 66 to require the
trust authority to contract with DNR to manage and dispose of
reconstituted trust lands 1in accordance with the trust
authority"s regulations unless the trust authority determines
that the best interests of the trust beneficiaries would be
served by other arrangements (for example, by having the trust
authority manage the land itself or through another
contractor). See AS 37.14.009(a)(4) on page 2 of CSSB 67.

The potential for a conflict exists on any parcel of
reconstituted trust land between DNR"s management of a
protected third party interest or appropriated use under
AS 38.05.802 and management of the remainder of the land by
the trust authority (or DNR as its contractor) under
AS 37.14.0009. Therefore, CSSB 67 contains a provision to
require that any such conflicts are to be resolved in
accordance with the many laws (including court decisions) that
apply to conflicts between concurrent users of land. See
AS 37.14.009(c) on page 3 of CSSB 67. This makes it clear
that the trust authority®"s management 1is subject to these
developed legal principles and that these principles are not
to be distinguished or disregarded just because the trust is
the landowner and the trust authority has an obligation to
manage its assets in a fiduciary manner to fulfill the
purposes of the trust. Of course, because the trust takes its
land subject to existing third party interests, any
contractual rights addressing whether other concurrent land
uses are allowed must also be honored by the trust authority
in its management of the remainder of any particular parcel of
land under AS 37.14.0C9.

3. Public Interest Safeguards Applicable to Reconstituted
Trust Land Managed under AS 37.14.009

As under Chapter 66, under AS 37.14.009 reconstituted
trust land is to be managed by the trust authority (or by DNR
as the trust authority®"s contractor) without compliance with
AS 38.04 or AS 38.05. But CSSB 67 amends Chapter 66 to
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include a requirement designed to require that disposal and
use of trust land under AS 37.14.009 comply with the state
constitution and the principle of multiple purpose use
consistent with the public interest. See AS 37.14.009(b) (1)
on pages 2-3 of CSSB 67. However, the amendment also
recognizes that the trust principles established in

AS 37.14.007 and AS 37.14.009 must take priority if they
conflict with multiple purpose use. In addition, CSSB 67
amends Chapter 66 to require public notice of any disposals of
trust land under AS 37.14.009, a 30-day comment period, and a
final public notice of any trust land disposals under

AS 37.14.0009. See AS 37.14.009(b)(2) on page 3 of CSSB 67.
This ensures that trust beneficiaries, trust land developers,
people who use trust lands for other purposes, and other
members of the public have an opportunity to have their views
considered by the trust authority. Existing third party
interests or appropriated uses continue to be managed like
general grant land under AS 33.05.802 and therefore remain
subject to AS 38.04 and AS 38.05 unless the interest holder
elects to "opt in" to the trust authority land management
system governed by AS 37.14.0009.

4. Definition of Unrestricted General Fund Revenue

CSSB 67 contains a definition of "unrestricted general
fund revenue of the state"™ to be used for calculating the
annual percentage allocation to be made by the state to the
mental health trust income account. See AS 37.14.036(c) on
pages 3-4 of CSSB 67. The definition ties the meaning of this
phrase to the manner in which money 1is categorized under the
statewide accounting system as of the effective date of
Chapter 66. The purpose of this provision is to remove the
possibility that future restrictions imposed by the
legislature on general fund revenues will have a negative
impact on the dollar amount used for calculating the
percentage allocated to the trust. No limitation is placed on
the legislature®s ability to impose future restrictions, but
for purposes of calculating the amount to be allocated to the
trust, any such future restrictions would be disregarded.

5. Clarification of Land Reconstitution Ambiguities
Contained.in Chapter 66

CSSB 67 contains several provisions which are designed to
clarify ambiguities in Chapter 66, such as what land 1is
actually being returned to the reconstituted trust. Under
Chapter 66 this 1is ambiguous and has been left open to
negotiation between the state and the plaintiffs®™ attorneys.
CSSB 67 amends Chapter 66 to clearly provide that all OMHTLs
are to be returned to the reconstituted trust unless they have
been "conveyed"™ or "reserved by law from the public domain."

[000000000/AARINNN1Z] -5- 41283



See AS 38.05.800 on pages 5-6 of CSSB 67. The terms
"conveyed" and "reserved by law from the public domain"™ are
then specifically defined. See AS 38.05.800(a)(1) and (2) on
pages 6-7 of CSSB 67. CSSB 67 also clarifies that if either
the surface or the mineral estate of OMHTL has been "conveyed"
or "reserved by law from the public domain,”™ then neither
estate 1is- being returned to the reconstituted trust. See

AS 38.05.800(b) on page 7 of CSSB 67.

CSSB 67 clarifies that those lands not being returned to
the trust are permanently released from any claim of the
trust. See Section 15 on page 10 of CSSB 67.

As under Chapter 66, CSSB 67 requires an actual
conveyance of reconstituted trust land fron DNR to the trust
authority. But CSSB 67 clarifies Chapter 66 by providing that
reconstituted trust land is to be conveyed to the trust
authority by patent without a survey, resolving another matter
that has been the subject of negotiations under Chapter 66.
See Section 16 on-pages 10-11 of CSSB 67. CSSL 67 amends the
existing Alaska statute which arguably requires a survey
before reconstituted trust lands could be conveyed to the
trust authority. See AS 38.04.045(b) on pages 4-5 of CSSB 67.

6* Funding of DNR Land Management Responsibilities

Under Chapter 66, as amended by CSSB 67, DNR is required
to manage all existing third party interests and appropriated
uses. In addition, the trust authority 1is required to
contract with DNR to manage reconstituted trust land unless
the trust authority determines that the best interests of the
trust beneficiaries would be served by other arrangements
(direct trust authority management or a contractual
arrangement with a private land manager). CSSB 67 amends
Chapter 66 to allow the legislature to make appropriations
from the mental health trust income account to fund DNR®"s land
management duties. See AS 47.30.046(a) on page 9 of CSSB 67
and AS 47.30.056(a) on page 10 of CSSB 67. Of course, any
revenue generated from DNR"s management of the reconstituted
trust must be deposited by DNR into the same mental health
trust income account from which DNR can be funded.

7. Resolution of Disputes Over Annual Percentage
Allocation, Collateral, and Foreclosure of
Collateral

Under Chapter 66 the Alaska Supreme Court was given
original and exclusive jurisdiction over any disputes arising
out of reconstitution of the trust, the land exchange
negotiations, and the collateral for reconstitution of the
land trust. CSSB 67 amends Chapter 66 to return jurisdiction
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over any such disputes to the superior court and to
specifically provide that the superior court also has
jurisdiction over any dispute pertaining to the annual
percentage allocation required to be made to the mental health
trust income account, the collateral for that allocation (the
OMHTL LDAs), and any foreclosure of that collateral. See

AS 22.10-. 020 (j) "on page 1 of CSSB 67. .In addition, CSSB 67
specifically gives the superior court the power to refer any
such disputes to a special master. See Section 14 on page 10

of CSSB 67.

* * * * * *

CSSB 67 1is exactly the same as a companion bill in the
House (CSHB 201) with the exception of the amount of the
annual percentage allocation which 1is 3% in the House bill.
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/s.

WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF LAW P.0. BOX K-STATE CAPITOL
JUNEAU. ALASKA 99811-0300
] PHONE: (907) 465-3600
OFFICE OF THEATTORNEY GENERAL | FAX: (907) 463-5295 S e
May 4, 1993

Hon. Rick Halford, President

Alaska State Senate

Eighteenth Alaska Legislature, First Session
State Capitol, Room 111

Juneau, Alaska 99801-1182

Dear President Halford:

After meeting with the settling plaintiffs iIn Weiss, we
agree that two minor amendments should be made iIn the proposed
language that was distributed to you earlier today to resolve Judge
Greene®s concerns in the mental health trust lands litigation. The
amendments are reflected iIn the proposed language attached to this

letter.

We are available to explain these proposed amendments.

We urge your favorable consideration on this matter.

Very truly yours,
A - Akl
\

Charles E. Cole
Attorney General

CEC:l

cc w/ enc.: Sen. Robin Taylor
Sen. Steve Frank
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner
Dept, of Natural Resources

onn:ed on recyoea 0aoe<c y C.D
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David T. Walker
James B. Gottstein
Jeffrey L. Jessee
Philip R. Volland
Richard M. Johannsen
Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General
Wendy S. Feuer, Assistant Attorney General



5/4/93
REVISED

Proposed Amendments to CSHB 201(RES) and CSSB 67 (JUD)

Page 1, line 2:
Following "mental health trust':
Delete all material

Insert and providing for an effective date.

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line ©9:
Delete all material
Insert the following:
" Section 1. Section 55(g), ch. 66, SLA 1991, is amended to
read:
© Except for public notice as provided under
AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04,
AS 38.05, and AS 38.50 do not apply to exchanges under this
section.
* Sec. 2. Section 55(h), ch. 66, SLA 1991, 1i1s amended to read:
¢t IT agreement cannot be reached between the plaintiffs in
Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner
of natural resources under (f) of this section as to appropriate

lands to be conveyed to the trust as compensation or as to the



value of the original lands taken or of replacement Ilands, the
Alaska Supreme Court shall resolve the disagreements using the
criteria set out in this section, but may not give deference to the
commissioner"s Tfinding under (@) of this section. The Alaska
Supreme Court may order the commissioner of natural resources to
convey appropriate state land to the trust without further
legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 i1s amended by adding new
subsections to read:

O) The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (© of proposed
exchanges negotiated under () cf this section, or exchanges
proposed by either the plaintiffs In Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under @)
of this section. In the notice, the commissioner shall provice for
a written comment period of at least 30 days. The commissioner
shall hold a public hearing In the area of the land proposed to be
conveyed to the trust under the proposed exchange.

(i) Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
jive notice of, a written finding as to whether the proposed
exchange meets the criteria of (b) - (¢) of this section.

() In order to obtain judicial review of the commissioner”"s
finding under () of this section and of the exchange, a person
must

(@D have submitted written or oral comment iIn response



to a notice published under () of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange 1f the exchange becomes
final; and

@A within 30 days after the commissioner gives nhotice
of the commissioner®s finding, Tfile a notice cf appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 65, SLA 1991, 1is repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided iIn
secs. 54 and 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
1956, P.L. 84-830, 70 Stat. 709:

(@ original mental healthland tnat will be returned to
the trust under sec. 54 of this Act; and

() up to 1,500, 000 acres of other state land as
negotiated by the commissioner of natural resources and the
plaintiffs In Weiss v. State of Alaska, 4FA-82-2208 Civil, using
the criteria set out iIn secs. 55(d) and (e of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of Iland
hypothecated to the trust under this paragraph, in conjunction with
land hypothecated to the trust under () of this subsection, shall
be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA1991, 1is amended to read:
sec. 58. (a) Sections 56(a) and (b) of this Acttake effect

3



on the effective date of an Act passed bv the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to
reconstitution of the corpus of the mental health trust.

® Sections 1 - 55, 56(c) and (@) , and 57 of this [THIS] Act
take [TAKES] effect upon entry of a final order dismissing Weilss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the lieutenant
governor and the revisor of statutes when the final settlement and
order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, 1is fTinally disapproved as a
settlement of Weiss v. State, 4FA-82-2208 Civil, this Act 1is
repealed.

* Sec. 7. This Act takes effect 1mmediately under
AS 01.10.070 © .-



cp
‘ey WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF LAW TEQRITL
OFFICE OF THEATTORNEY GENERAL ﬁ :

May 4, 1993

Hon. Rick Halford, President

Alaska State Senate

Eighteenth Alaska Legislature, First Session
State Capitol, Room 111

Juneau, Alaska 99801-1182

Dear President Halford:

On April 26, 1993, Superior Court Judge Mary E.
Greene ruled that the legislation settling the mental health

trust lands litigation (Chapter 66, SLA 1991) was
constitutional in all respects except one. In her view, the
pledging of the land on the "Hypothecated Lands List"™ to the
trustas security for the state"s performance of its

obligations under ch. 66 was not valid because it did not
contain adequate standards to guide the commissioner of natural
resources 1im negotiating the list with the plaintiffs.

Judge Greene went out of her way to point out,
however, that the legislature could easily cure the problem:

Obviously, it would be very easy for the
legislature to remedy this problem. If the
legislature amended section b6(a) to adopt a
specific, known list or delegated the task of
preparing a new list with adequate standards,
the difficulty would be eliminated.

Memorandum Decision and Order Re: Intervenors® Complaint
(April 26, 1993) at 82, n. 42 (emphasis added).

03-C32LH pmedanreoeedcedPd CQ
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The attached proposed amendments to CSSB 67 (JUD)
would implement Judge Greene®"s suggestion for curing ch. 66 by
delegating to the commissioner of natural resources the task of
preparing a new Hypothecated Lands List, to consist of (1)
original mental health land that will be returned to the trust
under sec. 54, ch. 66, and (2) up to 1.5 million acres of other
state land, selected under the criteria set out in secs. 55(d)
and (e), ch. 66, for identifying iand to be exchanged to the
trust in return for original mental health land not returned to
the trust. (This will reduce the amount of state land
hypothecated to the trust from the 6.7 million acres on the
original Hypothecated Land List to no more than 1.5 million
acres and, because the same standards will be wused for
hypothecation as for exchanges, make it likely that the same
land that is hypothecated will ultimately be exchanged to the
trust.)

The proposed amendments also maxe a technical
amendment to ch. 66 by exempt:ng the process for reconstituting
the trust from the planning and classification requirements of
AS 38.04 and AS 38,05, and substituting procedures by which the
public may participate 1in the reconstitution of the mental
health trust. Judge Greene found that the planning and
classification requirements of AS 38.04 and AS 38.05 would
apply to the reconstitution process under ch. 66 as currently
written. The proposed amendments to CSSB 67 (FIN) will result
in substantial savings of both time and money in completing the
reconstitution process and bringing this 1issue to final
closure.

In effect, Judge Greene has determined that ch. 66,
SLA 1991 is a constitutional!*" permissible means to settle this
divisive and costly lawsuit at has adversely impacted many
people in the state. Passage of the amended version of CSSB
67 (FIN) that we a, e proposing will (1) significantly advance
the final settlement of the case, and (2) free most of the land
on the original Hypothecated Lands List for development.

If this legislation 1is not enacted before the
legislature adjourns, the chances are strong that the
settlement agreement reached with the Weiss plaintiffs under
ch. 66 will be terminated and the headway we have made over the
past two years 1in settling the mental health lands mess will
become a dead letter.
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CEC:cl

cc w/ enc.:

We urge your favorable consideration of the proposed
amendments.

Very truly yours,

Charles E. Cole
Attorney General

Sen. Robin Taylor
Sen. Steve Frank
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner
Dept, of Natural Resources

David T. Walker
James B. Gottstein
Jeffrey L. Jessee
Philip R. Volland
Richard M. Johannsen
Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General
Wendy S. Feuer, Assistant Attorney General



Proposed Amendments to CSHB 201 (RES) and CSSB 67 (JUD)

Page 1, line 2:
Following "mental health trust":
Delete all material

Insert and providing for an effective date.

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

Delete all material

Insert the following:

" Section 1. Section 55(g), ch. 66, SLA 19 is amended to
read:

@ Except for AS 38.05.945(b) and (c), the [THELl provisions
of AS 38.04, AS 38.05, and AS 38.50 do not apply to exchanges under
this section.

* Sec. 2. Section 55, ch. 66, SLA 1991 is amended by adding new
subsections to read:

(O] The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (© of proposed
exchanges negotiated under () of this section, or exchanges
proposed by either the plaintiffs iIn Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under ()

of this section. In the notice, the commissioner shall provide for



a written comment period of at least 30 days. The commissioner
shall hold a public hearing iIn the area of the land proposed to be
conveyed to the trust under the proposed exchange.

() Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
give notice of, a written finding as to whether the proposed
exchange meets the criteria of (@ - (© of this section.

& In order to obtain judicial review of the commissioner®s
finding under () of this section and of the exchange, a person
must

(D have submitted written or oral comment in response
to a notice published under (@) of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange If the exchange becomes
final; and

@A within 30 days after the commissioner gives notice
of the commissioner®s finding, Tile a notice of appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 3. Section 56(a), ch. 65, SLA 1991, 1s repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided m
secs. H5and 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
1956, P.w. 84-830, 70 Stat. 709:

(@ original mental health land that will be returned to

the trust under sec. S of this Act; and



() up to 1,500, 000 acres of other state

negotiated by the conmissioner of natural resources and the
plaintiffs iIn Weiss v. State of Alaska, 4FA-82-22C8 Civil, using
the criteria set out In secs. 55(d) and (e of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of land
hypothecated to the trust under this paragraph, in conjunction with
land returned to the trust under (@) ofthis subsection, shall be
sufficient to reconstitute the trust.
* Sec. 4. Section 58, ch. 66, SLA 1991, 1is amended to read:
Sec. 58. (@ Sections 56(a) and (©) of this Act taka effect
on the effective date of an Act passed bv the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to

reconstitution of the corpus of the mental health trust.

land

(9] Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act

take [TAKES] effect upon entry of a final order dismissing Weiss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the Ilieutenant
governor and the revisor of statutes when the final settlement and
order of Weiss v. State of Alaska has been approved.

* Sac. 5. ITf ch. 66, SLA 1991, 1is finally disapproved as a

settlement of Weiss State, 4FA-82-2208 Civil, this Act 1is
repealed.
*  Sec. 6. This Act takes effect 1mmediately under

AS 01.10.070 © -

~

C



WALTER J. HICKEL, GOVERNOR
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March 12, 1993

Hon. Bill Williams, Chairman

House Resources Committee
Eighteenth Alaska State Legislature
State Capitol, Room 128

Juneau, Alaska 99801-1132

Re: House Resources Committee
Hearing on HB 201

Dear Chairman Williams:

While I was unable to attend all of the House Resources
Committee meeting on HB 201 this morning, | have been told the
substance cf the testimony of some of the other witnesses. Because
I have a marked disagreement with some of their representations,
including the characterization of my position on several matters,
I am compelled to respond.

First, there is no question but that the 1978 legislation
removing mental health lands from trust status, coupled with the
legislature®s failure to appropriate any funds to compensate the

trust for these lands, constituted a breach of trust. The Alaska
Supreme Court decided that to be the case, and 1 agree with the
decision. The plaintiffs® other claims of breach, as outlined by

Representative Hudson, have not been resolved by the high court
and, in light of the state®"s substantial financial commitment to
mental heaith programs over the years, | am convinced that those
claims for past damages have little merit.

What has eluded everyone to date is a final resolution to

the entire controversy. As 1 stated this morning, my view is that
resolution must bear a vreasonable vrelationship to the remedy
specified by the Alaska Supreme Court: (1) return to trust status

of the original mental health lands still in state ownership; and
(2) compensation to the trust for the fair market value of former
mental health lands that lave been sold subject to a set-off for
state mental health expenditures.

One of plaintiffs®™ attorneys remarked that they should
not be considered "greedy" because the six percent of the state's
unrestricted general fund revenues that they are demanding - an
amount almost everyone agrees bears no relation to the earning
capacity of the original land grant - was taken from chapter 210,
SLA  1990. While <chapter 210 did allocate six percent of
unrestricted general fund revenues to the mental health trust
income account, it did not do a number of the things which the



