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C h a p t e r  66, a n d  t h e  t e r m s  o f  t h e  g r a n t  o r  c o n t r a c t .

(b) The L e g i s l a t u r e  i s  u n d e r  t h e  o b l i g a t i o n  when  p e r f o r m i n g  

f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do  s o  a s  p r o v i d e d  i n  C h a p t e r  

66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,
( i ;  when e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66; a n d
( i i )  a p p r o p r i a t i n g  T r u s t  F u n d s  s o l e l y  f o r  T r u s t  P u r p o s e s

p r o p e r l y  a s  p r o v i d e d  i n  C h a p t e r  66, u n l e s s  a n  e x c e s s  i s

p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  66.

(c) The G o v e r n o r  a n d  h i s  o r  h e r  A d m i n i s t r a t i o n  i s  u n d e r  t h e  

o b l i g a t i o n  when p e r f o r m i n g  f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do 

s o  a s  p r o v i d e d  i n  C h a p t e r  66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,

( i)  when e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66;

( i i )  a s s u r i n g  t h a t  T r u s t  F u n d s  a r e  s p e n t  s o l e l y  f o r  T r u s t
p u r p o s e s  a s  p r o v i d e d  f o r  i n  C h a p t e r  66, u n l e s s  a n

e x c e s s  i s  p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  

66; a n d

( i i i )  a s s u r i n g  t h a t  g r a n t e e s  o f  a n d  c o n t r a c t o r s  b e i n g  p a i d  

w i t h  T r u s t  F u n d s  s p e n d  T r u s t  F u n d s  i n  a c c o r d a n c e  w i t h  

C h a p t e r  66, a n d  t h e  t e r m s  o f  t h e  g r a n t  o r  c o n t r a c t .

2. S h a r i n g  o f  I n f o r m a t i o n , (a) E x c e p t  a s  p r o v i d e d  u n d e r  

S u b s e c t i o n  ( c ) ,  t h e  p a r t i e s  a g r e e  t h a t  t h e  T r u s t  A u t h o r i t y  i s  

e n t i t l e d  t o  r e c e i v e  a t  i t s  r e q u e s t  a l l  i n f o r m a t i o n  i n  t h e  S t a t e ' s  

p o s s e s s i o n  o r  c o n t r o l  r e l e v a n t  t o :
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( i)  t h e  p r e p a r a t i o n ,  r e v i s i o n ,  o r  am endmen t  o f  t h e  i n t e ­

g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m  p l a n ;
( i i )  t h e  p l a n n i n g  o f  e x p e n d i t u r e s  f r o m  t h e  M e n t a l  H e a l t h  

T r u s t  A c c o u n t ;  and

( i i i )  t h e  i m p l e m e n t a t i o n  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e

s y s t e m  o f  c a r e  e s t a b l i s h e d  u n d e r  t h e  E n a b l i n g  A c t ,  a s  

d e t e r m i n e d  b y  t h e  p l a n .

(b) I n f o r m a t i o n  u n d e r  (a) o f  t h i s  S e c t i o n  i n c l u d e s  i n f o r m a ­
t i o n  t h a t  i s  c o n f i d e n t i a l  u n d e r  s t a t e  a n d  f e d e r a l  l aw .  To t h e  

e x t e n t  t h a t  i n f o r m a t i o n  p r o v i d e d  u n d e r  t h i s  S e c t i o n  i s  c o n f i d e n ­
t i a l ,  i t s  c o n f i d e n t i a l i t y  s h a l l  b e  s o  s t a t e d  a n d  p r o v i d e d  s u b j e c t  

t o  a p p r o p r i a t e  s a f e g u a r d s  r e g a r d i n g  m a i n t e n a n c e  o f  c o n f i d e n t i a l i ­

t y .

(c) I f  t h e  S t a t e  a s s e r t s  t h a t  d i s c l o s u r e  o f  i n f o r m a t i o n  r e ­

q u e s t e d  b y  t h e  T r u s t  A u t h o r i t y  i s  p r o h i b i t e d  b y  l aw  o r  o t h e r w i s e  

n e e d  n o t  b e  made ,  i t  s n a i l  p r o v i d e  t h e  T r u s t  A u t h o r i t y  w i t h  t h e  

i d e n t i t y  o f  t h e  s o u r c e  a n d  a  d e s c r i p t i o n  o f  t h e  n a t u r e  o f  t h e  

i n f o r m a t i o n  w i t h h e l d ,  a n d  t h e  T r u s t  A u t h o r i t y  may s e e k  a p p r o p r i ­

a t e  j u d i c i a l  r e l i e f  t o  c om p e l  d i s c l o s u r e  o f  t h e  i n f o r m a t i o n .

3. T a x a t i o n  o f  T r u s t  L a n d . The p a r t i e s  a g r e e  t h a t  T r u s t  

L a n d  i s  n o t  s u b j e c t  t o  g e n e r a l  t a x a t i o n  e x c e p t  t h a t  a  p r i v a t e  

l e a s e h o l d ,  c o n t r a c t ,  o r  o t h e r  i n t e r e s t  i n  t h e  p r o p e r t y  i s  t a x a b l e  
t o  t h e  e x t e n t  o f  t h a t  i n t e r e s t .

4. M an ag em en t  o f  O t h e r  S t a t e  L a n d . The  p a r t i e s  a g r e e  t h a t  

R e c o n s t i t u t e d  T r u s t  L a n d s  s h a l l  b e  t r e a t e d  a s  p r i v a t e  l a n d  f o r  

p u r p o s e s  o f  t h e  m an a g em en t  o f  o t h e r  S t a t e  l a n d ,  i n c l u d i n g  w i t h o u t  
l i m i t a t i o n ,  e n t i t l e m e n t s  t o  p r e f e r e n c e  r i g h t s  a n d  b u f f e r  z o n e s .
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5. L a v  A p p l i c a b l e  t o  M anag em en t  o f  T r u s t  L a n d s , (a) E x c e p t  

f o r  t h e  n o t i c e  r e q u i r e d  u n d e r  AS 38 .05.945 (b) a n d  (c) ,  t h e  

p a r t i e s  a g r e e  t h a t  R e c c n s t i t u t e d  T r u s t  L an d  s h a l l  b e  m an ag ed  by  
t h e  T r u s t  A u t h o r i t y  f r e e  f r o m  a l l  S t a t e  l a w s  t h a t  a p p l y  o n l y  t o  

t h e  s a l e ,  e n c u m b r a n c e ,  d e v e l o p m e n t  o r  u s e  o f  S t a t e  l a n d s  n o t  h e l d  

i n  t r u s t .
(b) I f  a  c l a i m  i s  made c h a l l e n g i n g  t h e  v a l i d i t y  o f  s u b s e c ­

t i o n  ( a ) ,  t h e . S t a t e  a g r e e s  t o  d e f e n d  i t s  v a l i d i t y  on  a l l  a p p r o ­

p r i a t e  g r o u n d s ,  i n c l u d i n g  t h e  g r o u n d  t h a t  e n f o r c e m e n t  o f  t h e  

c l a i m  c o n s t i t u t e s  i m p a i r m e n t  o f  P l a i n t i f f s '  a n d  B e n e f i c i a r i e s '  

c o n t r a c t  r i g h t s  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t .

6. A c c e s s  t o  T r u s t  L a n d . The p a r t i e s  a g r e e  t h a t  t h e  S t a t e  

w i l l  r e s e r v e  w i t h o u t  c h a r g e  l e g a l  r i g h t s - o f - w a y s  a n d  e a s e m e n t s  

f o r  a c c e s s  a n d  f o r  u t i l i t y  s e r v i c e s  t o  e a c h  p a r c e l  o f  R e c o n s t i ­

t u t e d  T r u s t  L a n d .  C o n s i s t e n t  w i t h  s t a t e  a n d  f e d e r a l  l aw ,  a  r i g h t -  

o f-w ay  o r  e a s e m e n t  s h a l l  b e  l o c a t e d  t o  a s s u r e  a d e q u a t e  a n d  f e a s i ­

b l e  a c c e s s  f o r  t h e  p u r p o s e s  f o r  w h i c h  t h e  r i g h t - o f - w a y  o r  e a s e ­

m e n t  i s  i n t e n d e d .  N o t h i n g  i n  t h i s  S e c t i o n  r e q u i r e s  t h e  S t a t e  t o  

p r o v i d e  a c c e s s  a c r o s s  n o n - S t a t e  l a n d .

7. S t a t e  I n f r a s t r u c t u r e  on T r u s t  L a n d s . The S t a t e  may n o t  

e x c l u d e  i n f r a s t r u c t u r e  o r  f i n a n c i a l  s u p p o r t  t o  t h e  T r u s t  on  t h e  
b a s i s  t h a t  s u c h  i n f r a s t r u c t u r e  o r  f i n a n c i a l  s u p p o r t  w o u ld  b e n e f i t  
T r u s t  L a n d .

8. C o m p l i a n c e  W i t h  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e ­

m e n t  I s  a  D e ' . e n s e , I n  a n y  a c t i o n  b y  t h e  B e n e f i c i a r i e s  i n  w h i c h  

i t  i s  a l l e g e d  t h a t  a n y  S t a t e  a c t i o n  i s  i n c o n s i s t e n t  w i t h  t h e  

r e q u i r e m e n t s  o f  t h e  E n a b l i n g  A c t ,  i t  i s  a  c o m p l e t e  a n d  t o t a l
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d e f e n s e  t h a t  t h e  S t a t e  i s  a c t i n g  c o n s i s t e n t l y  w i t h  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e em e n t .
9. S t a t e  Amendment o f  S e l e c t i o n  P r i o r i t i e s . The  p a r t i e s  

a g r e e  t h a t  t i m e l y  c o n v e y a n c e  o f  t h e  T r u s t ' s  r e m a i n i n g  l a n d  e n t i ­

t l e m e n t  u n d e r  t h e  E n a b l i n g  A c t  i s  c r i t i c a l  t o  t h e  T r u s t .  A c c o r d ­

i n g l y ,  t h e  S t a t e  w i l l  p r o v i d e  t h e  P l a i n t i f f s  w i t h  a  c o m p l e t e  

l i s t i n g  o f  p e n d i n g  m e n t a l  h e a l t h  s e l e c t i o n s  a n d  i t s  a n a x y s i s  o f  

s e l e c t i o n  c o n f l i c t s ,  i f  a n y .  The  P l a i n t i f f s  w i l l  p r i o r i t i z e  t h e  

r e m a i n i n g  m e n t a l  h e a l t h  s e l e c t i o n s  a n d  p r o v i d e  t h i s  l i s t i n g  t o  

t h e  S t a t e  w h i c h  s h a l l  i n c o r p o r a t e  s u c h  p r i o r i t i z a t i o n  i n  t h e  

a n n u a l  c o n v e y a n c e  p r i o r i t y  l i s t  f i l i n g  w i t h  BLM. The  S t a t e  s h a l l  

c o n s u l t  w i t h  t h e  P l a i n t i f f s  when i t  d e t e r m i n e s  t h e  a p p r o p r i a t e  

r a n k i n g  o f  t h e  m e n t a l  h e a l t h  s e l e c t i o n s  among t h e  o t h e r  S t a t e  
c o n v e y a n c e  p r i o r i t i ^ 3 .  I n  t h o s e  c a s e s  w h e r e  m e n t a l  h e a l t h  s e l e c ­

t i o n s  a n d  g e n e r a l  o r  c om m un i t y  g r a n t  s e l e c t i o n s  a r e  c o e x i s t e n t :  
(1) t h e  S t a t e  a n d  P l a i n t i f f s  w i l l  r e s o l v e  t h e  c o n f l i c t s  i n  a  

m a n n e r  w h ' oh e n s u r e s  f u t u r e  T r u s t  o r  S t a t e  o w n e r s h i p ,  a n d  (2) 

when r e q u e s t e d  b y  P l a i n t i f f s ,  t h e  S t a t e  s h a l l  r e s o l v e  c o n f l i c t s  

i n  f a v o r  o f  t h e  T r u s t .
10. Com p e t i n g  N a t i v e  A l l o t m e n t s . (a) The S t a t e  a n d  t h e  

P l a i n t i f f s  s u p p o r t  t h e  p r o m p t  a d j u d i c a t i o n  a n d  a p p r o v a l  o f  v a l i d  

N a t i v e  a l l o t m e n t  a p p l i c a t i o n s .  The  S t a t e  s h a l l  d e t e r m i n e  w h e t h ­

e r  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n y  N a t i v e  a l l o t m e n t  a p p l i c a t i o n  

o n  O r i g i n a l  T r u s t  L a n d s ,  H y p o t h e c a t e d  L a n d s ,  a n d  o t h e r  S t a t e  

l a n d s  i d e n t i f i e d  a s  S u b s t i t u t e  L a n d  o r  P r o p o s e d  S u b s t i t u t e  L a n d .  

The  S t a t e  s h a l l  n o t i f y  P l a i n t i f f s  o f  t h e  S t a t e ' s  d e t e r m i n a t i o n s ,  

w h i c h  s h a l l  b e  f i n a l  a n d  n o t  r e v i e w a b l e  b y  t h e  c o u r t  u n d e r  Sec-
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(b) L an d s  t h a t  h a v e  b e e n  a p p r o v e d  f o r  c o n v e y a n c e  o r  p a t e n t  
u n d e r  t h e  E n a b l i n g  A c t  t h a t  a r e  d e t e r m i n e d  t o  b e  s u b j e c t  t o  v a l i d  
N a t i v e  A l l o t m e n t  a p p l i c a t i o n s  s h a l l  b e  t r e a t e d  a s  N o n - R e c o n s t i ­

t u t e d  T r u s t  L an d s  f o r  w h i c h  c o m p e n s a t i o n  s h a l l  b e  made p u r s u a n t  

t o  S e c t i o n  55 o f  C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  

A g r e e m e n t  a s  f o l l o w s :

( i )  To t h e  e x t e n t  t h a t  r e m a i n i n g  s e l e c t i o n s  u n d e r  t h e  

E n a b l i n g  A c t  w i l l  r e s u l t  i n  c o n v e y a n c e  o f  l a n d s  t h a t  

a r e  n o t  a s  v a l u a b l e  a s  t h e  N a t i v e  A l l o t m e n t  L and ,  t h e  

S t a t e  w i l l  c o m p e n s a t e  t h e  T r u s t  i n  t h e  same m a n n e r  a s  

f o r  N o n - R e c o n s t i t u t e d  T r u s t  L a n d s  u n d e r  C h a p t e r  66 a n d  
t h i s  S e t t l e m e n t  A g r e em e n t  w i t h  l a n d  a s  c o m p a r a b l e  a s  

p r a c t i c a b l e  t o  t h e  N a t i v e  A l l o t m e n t  l a n d ,  a n d  e q u a l  i n  
f a i r  m a r k e t  v a l u e  t o  t h e  d i f f e r e n c e  i n  f a i r  m a r k e t  

v a l u e  b e tw e e n  t h e  l a n d  m o s t  l i k e l y  t o  b e  c o n v e y e d  a n d  

t h e  N a t i v e  A l l o t m e n t  l a n d .

( i i )  S i n c e  t h e  a c t u a l  c o n v e y a n c e  by  BLM o f  l a n d s  t o  r e p l a c e  

t h e  N a t i v e  A l l o t m e n t  l a n d  may n o t  o c c u r  f o r  some t i m e ,  

t h e  P l a i n t i f f s  a n d  t h e  S t a t e  s h a l l  j o i n t l y  d e t e r m i n e  
t h o s e  l a n d s  t h a t  a r e  m o s t  l i k e l y  t o  b e  c o n v e y e d  u n d e r  

t h e  E n a b l i n g  A c t  i n s t e a d  o f  t h e  N a t i v e  A l l o t m e n t  l a n d ,

( i i i )  T h i s  S e c t i o n  o n l y  a p p l i e s  t o  N a t i v e  A l l o t m e n t  A p p l i c a ­

t i o n s  t h a t  a r e  shown on  t h e  BLM M a s t e r  T i t l e  P l a t s  

p r i o r  t o  c o n v e y a n c e  o f  t h e  r e l e v a n t  l a n d  t o  t h e  T r u s t  

A u t h o r i t y .  A f t e r  s u c h  t i m e ,  t h e  T r u s t  A u t h o r i t y  s h a l l  

b e  r e s p o n s i b l e  f o r  h a n d l i n g  N a t i v e  A l l o t m e n t  A p p l i c a -

tions 55(h) and 57 of Chapter 66.
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The  p a r t i e s  a g r e e  t h a t  o n l y  when T r u s t  I n c om e  e x c e e d s  t h e  am ou n t  

t h a t  i s  r e a s o n a b l y  n e c e s s a r y  t o  m e e t  t h e  p r o j e c t e d  o p e r a t i n g  a n d  

c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  

p r o g r a m  t h a t  a n y  T r u s t  F u n d s  may b e  t r a n s f e r r e d  t o  t h e  g e n e r a l  
f u n d .  I n  t h e  e v e n t  t h a t  T r u s t  I n com e  i s  i n s u f f i c i e n t  t o  f u n d  t h e  

n e c e s s a r y  o p e r a t i n g  a n d  c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  com­
p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m ,  a p p r o p r i a t i o n s  may b e  made f r o m  

t h e  g e n e r a l  f u n d  f o r  t h a t  p u r p o s e .  N o t h i n g  i n  C h a p t e r  66 o r  t h i s  

S e t t l e m e n t  A g r e em e n t  i s  i n t e n d e d  t o  c h a n g e  a n y  o b l i g a t i o n  t h e  

S t a t e  may h a v e  u n d e r  s t a t e  a n d  f e d e r a l  l a w  t o  p r o v i d e ,  f r om  

g e n e r a l  f u n d  r e v e n u e  s o u r c e s ,  f o r  t h e  h e a l t h  a n d  w e l f a r e  o f  

B e n e f i c i a r i e s .

A R T I C L E  V .
I N T E R I M  O B L I G A T I O N S  T O  

T H E  T R U S T  A N D  T H E  B E N E F I C I A R I E S .

The p a r t i e s  r e c o g n i z e  t h a t  C h a p t e r  66 im p o s e s  c e r t a i n  i n t e r i m  

o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  u p o n  t h e  S t a t e  a n d  P l a i n t i f f s  

d u r i n g  t h e  p e r i o d  o f  i m p l e m e n t i n g  t h e  T r u s t  r e c o n s t i t u t i o n .  I n  

r e c o g n i t i o n  o f  t h o s e  i n t e r i m  o b l i g a t i o n s ,  t h e  p a r t i e s  a g r e e :
1. P l a i n t i f f s  W i l l  Be F u n d e d  b y  t h e  S t a t e . (a) P l a i n t i f f s  a r e  

e n t i t l e d  t o  r e c e i v e  f r o m  t h e  S t a t e  s u f f i c i e n t  f u n d s  t o  a d e q u a t e l y  

p e r f o r m  t h e  r e s p o n s i b i l i t i e s  im p o s e d  upon  t h e  P l a i n t i f f s  i n  t h e  

r e c o n s t i t u t i o n  p r o c e s s  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  

A g r e e m e n t .  As a  g e n e r a l  p r i n c i p l e ,  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  

s h a l l  r e c e i v e  e q u a l  f u n d i n g  f o r  e q u a l  w o rk  e f f o r t  t o  b e  p e r f o r m e d  

u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .  E q u a l  f u n d i n g

tion conflicts.

11. Funding of Mental Health Program from General Fund.
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f o r  e q u a l  v/ork e f f o r t  t o  b e  p e r f o r m e d  s h a l l  t a k e  i n t o  c o n s i d e r a ­

t i o n  t h e  d i f f e r e n t  t y p e s  o f  w o rk ,  t h e  d i f f e r e n t  am o u n t s  o f  w o rk ,  
t h e  d i f f e r e n t  c o s t s  a s s o c i a t e d  w i t h  d i f f e r e n t  t y p e s  o f  p e r s o n n e l  

e m p l o y e d  t o  p e r f o r m  t h e  w o rk ,  a n d  s i m i l a r  c o n s i d e r a t i o n s .  The 

i n t e n t  o f  t h i s  p r o v i s i o n  i s  t o  e n s u r e  t h a t  n e i t h e r  p a r t y  o b t a i n s  

a  f i n a n c i a l  a d v a n t a g e  o v e r  t h e  o t h e r .  The p a r t i e s  r e c o g n i z e ,  

h o w e v e r ,  t h a t  t h e  s c o p e  o f  t h e  w o rk  p e r f o r m e d  b y  o n e  p a r t y  may 

d i f f e r  s i g n i f i c a n t l y  f r o m  t h a t  p e r f o r m e d  b y  t h e  o t h e r ,  a n d  t h a t  
d i f f e r e n t  am o u n t s  o f  f u n d s  may b e  p r o v i d e d  t o  t h e  p a r t i e s  t o  

r e f l e c t  t h i s  f a c t .
(b) I n  t h e  e v e n t  o f  a  d i s p u t e  a s  t o  t h e  am oun t  o f  f u n d i n g  

r e q u i r e d  f o r  t h e  P l a i n t i f f s  t o  a c c o m p l i s h  t h e i r  r e s p o n s i b i l i t i e s  

u n d e r  C h a p t e r  66, t h e  c o u r t  w i l l  r e s o l v e  t h e  d i s p u t e  u n d e r  S e c ­

t i o n  57 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .

(c) The p a r t i e s  r e c o g n i z e  t h a t  t h e  t h e r e  may b e  some d e l a y  

i n  o b t a i n i n g  a p p r o v a l  o f  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e em e n t ,  b u t  t h a t  w o rk  t o  im p l e m e n t  t h e  

s e t t l e m e n t  m u s t  b e g i n  i m m e d i a t e l y  t o  e n s u r e  t h a t  t h e  T r u s t  i s  

r e c o n s t i t u t e d  i n  a  t i m e l y  m a n n e r .  F u n d i n g  f o r  s u c h  w o rk  w i l l  b e  
p r o v i d e d  i n  a c c o r d a n c e  w i t h  t h i s  s u b s e c t i o n .  B e f o r e  O c t o b e r  1, 

t h e  p a r t i e s  w i l l  m e e t  t o  s e e k  a g r e e m e n t  on  f u n d i n g  f o r  t h e  f o l ­

l o w i n g  f i s c a l  y e a r .  I f  a g r e e m e n t  i s  n o t  r e a c h e d ,  o r  i f  t h e  

l e g i s l a t u r e  a p p r o p r i a t e s  l e s s  t h a n  t h e  a g r e e d  u p o n  am ou n t ,  t h e  

P l a i n t i f f s  may a p p l y  t o  t h e  c o u r t  (1) t o  d e t e r m i n e  w h e t h e r  t h e  

am ou n t  a p p r o p r i a t e d  i s  r e a s o n a b l e  t o  p e r m i t  P l a i n t i f f s  t o  p e r f o r m  

t h e i r  r e s p o n s i b i l i t i e s  u n d e r  t h e  s e t t l e m e n t  e m b o d i e d  i n  C h a p t e r  

66 a n d  t h e  S e t t l e m e n t  A g r e em e n t ,  a n d  (2) i f  i t  i s  n o t ,  t o  d e t e r ­
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m in e  t h e  a p p r o p r i a t e  r e m e d y .  N o t h i n g  i n  t h i s  s u b s e c t i o n  p r e ­
c l u d e s  t h e  S t a t e  f r o m  a r g u i n g  t h a t  t h e  am ou n t  a p p r o p r i a t e d  i s  

r e a s o n a b l e  i n  l i g h t  o f  a l l  t h e  c i r c u m s t a n c e s .  T h i s  S u b s e c t i o n  i s  

e f f e c t i v e  a s  o f  t h e  d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
2. I n t e r i m  M anagem en t  o f  O r i g i n a l  T r u s t  L a n d s . U n t i l  s u c h  

t i m e  a s  a  c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i t y  h a s  b e e n  c o m p l e t e d  

w i t h  r e s p e c t  t o  e a c h  p a r c e l  o f  O r i g i n a l  T r u s t  L an d  w h i c h  may b e  

c o n v e y e d  t o  t h e  T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e ­

m e n t  :
( i)  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  may a g r e e  t o  s e l l ,  l e a s e ,

e x c h a n g e ,  o r  o t h e r w i s e  e n t e r  i n t o  t r a n s a c t i o n s  w i t h  

r e s p e c t  t o  p a r c e l s  o f  s u c h  l a n d  o r  a n y  i n t e r e s t  t h e r e ­

i n ,  p r o v i d e d ,  h o w e v e r ,  t h a t  p r i o r  t o  c o m p l e t i n g  a n y  

s u c h  t r a n s a c t i o n ,  a n y  n o t i c e  r e q u i r e d  u n d e r  AS 

38.05.945 s h a l l  b e  g i v e n ;
( i i )  a n y  t r a n s a c t i o n  w i t h  r e s p e c t  t o  s u c h  p a r c e l  r e q u i r e s  

t h e  w r i t t e n  c o n s e n t  o f  t h e  P l a i n t i f f s ,  a n d  a n y  t r a n s a c ­

t i o n  c o n s um m a t e d  w i t h o u t  s u c h  c o n s e n t  i s  v o i d ;
( i i i )  a l l  r e v e n u e  r e c e i v e d  b e g i n n i n g  J u l y  1, 1991 f r o m  e a c h  

s u c h  p a r c e l  s h a l l  b e  s e p a r a t e l y  a c c o u n t e d  f o r ,  a n d  a l l  

s u c h  r e v e n u e  f r o m  e a c h  p a r c e l  u l t i m a t e l y  c o n v e y e d  t o  

t h e  T r u s t  s h a l l  b e  d e p o s i t e d  i n t o  t h e  M e n t a l  H e a l t h  

T r u s t  Fund  o r  M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t  a s  

e i t h e r  c o r p u s  o r  i n c om e  p u r s u a n t  t o  AS 13 .38.010 e t  
s e q . ; a n d

( i v )  t h e  S t a t e ,  a f t e r  c o n s u l t a t i o n  w i t h  P l a i n t i f f s ,  a t  i t s

e x p e n s e ,  s h a l l  t a k e  a l l  p r a c t i c a l  s t e p s  t o  p r o t e c t  s u c h
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O r i g i n a l  T r u s t  L a n d s  f r o m  t r e s p a s s ,  d am ag e ,  a n d  w a s t e  

t o  t h e  same e x t e n t  t h a t  i t  t a k e s  s u c h  s t e p s  w i t h  r e ­

s p e c t  t o  S t a t e  g e n e r a l  g r a n t  l a n d  g i v e n  t h e  h i g h e s t  

p r o t e c t i o n  (F o r  e x a m p l e ,  u n l e s s  o t h e r w i s e  a g r e e d  t o  by  

t h e  p a r t i e s ,  a n d  p r i o r  t o  c o n v e y i n g  O r i g i n a l  T r u s t  L and  

t o  t h e  T r u s t ,  t h e  S t a t e  s h a l l  u n d e r t a k e  t r e s p a s s  e n ­

f o r c e m e n t  a c t i o n s .  As a n o t h e r  e x am p l e ,  t h e  S t a t e  a n d  

P l a i n t i f f s  s h a l l  m u t u a l l y  a g r e e  u pon  t h e  a p p r o p r i a t e  

c a t e g o r y  f o r  f o r e s t  f i r e  m an ag em en t  p u r p o s e s  f o r  O r i g i ­

n a l  T r u s t  L a n d ) .
3. M anagem en t  o f  L and  A f t e r  C o n v e y a n c e . A f t e r  a  p a r c e l  o f  

O r i g i n a l  T r u s t  L and  o r  S u b s t i t u t e  L and  h a s  b e e n  c o n v e y e d  t o  t h e  

T r u s t  A u t h o r i t y  a s  p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  15 h e r e o f ,  

a l l  m an a g em en t  a u t h o r i t y  f o r  t h a t  p a r c e l  i s  t r a n s f e r r e d  t o  t h e  

T r u s t  A u t h o r i t y .  A f t e r  a n  e x c h a n g e  h a s  b e e n  c o m p l e t e d  w i t h  

r e s p e c t  t o  a  p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L and  f o r  w h i c h  t h e  

T r u s t  i s  n o t  t o  r e c e i v e  t i t l e ,  a l l  m an ag em en t  a u t h o r i t y  f o r  t h a t  

p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L and  i s  t r a n s f e r r e d  t o  t h e  

S t a t e .  N o t h i n g  h e r e i n  s h a l l  b e  d e em ed  t o  p r e v e n t  t h e  T r u s t  

A u t h o r i t y  f r o m  e n t e r i n g  i n t o  o n e  o r  mo re  a g r e e m e n t s  w i t h  t h e  

S t a t e  t o  m an a g e  T r u s t  L a n d s  a f t e r  m an ag em en t  a u t h o r i t y  h a s  b e e n  

t r a n s f e r r e d  t o  t h e  T r u s t  A u t h o r i t y .

4. L a n d  C l o s e d  t o  M i n e r a l  E n t r y . U n t i l  s u c h  t i m e  a s  a  

p a r c e l  o f  O r i g i n a l  T r u s t  L and  h a s  b e e n  c o n v e y e d  t o  t h e  T r u s t  

A u t h o r i t y ,  o r  a n  e x c h a n g e  h a s  t a k e n  p l a c e  w i t h  r e s p e c t  t o  s u c h  

p a r c e l  o f  O r i g i n a l  T r u s t  L an d ,  s u c h  p a r c e l s  o f  O r i g i n a l  T r u s t  

L a n d  s h a l l  r e m a i n  c l o s e d  t o  m i n e r a l  e n t r y  u n d e r  S t a t e  l aw ,  a n d
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a n y  i n t e r e s t s  c l a im e d  o r  g r a n t e d  i n  c o n t r a v e n t i o n  o f  t h i s  S e c t i o n  

a r e  v o i d .
5. M anagem en t  o f  H y p o t h e c a t e d  L a n d . U n t i l  s u c h  t i m e  a s  a 

c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i t y  h a s  b e e n  c o m p l e t e d  w i t h  r e s p e c t  

t o  e a c h  p a r c e l  o f  H y p o t h e c a t e d  L and  o r  t h e  p a r c e l  h a s  b e e n  r e ­

l e a s e d  f r o m  h y p o t h e c a t i o n :
( i)  a n y  t r a n s a c t i o n  w i t h  r e s p e c t  t o  s u c h  p a r c e l  w i l l  b e  

s u b j e c t  t o  a  f i n d i n g  t h a t  i t  i s  c o n s i s t e n t  w i t h  h y p o ­

t h e c a t i o n  o f  t h e  p a r c e l ,  w h i c h  w i l l  i n c l u d e  t h a t  no  

s u b s t a n t i a l  d e v a l u a t i o n  o f  t h e  p a r c e l  f o r  p u r p o s e s  o f  

T r u s t  o w n e r s h i p  w i l l  r e s u l t ;  t h e  d r a f t  f i n d i n g  w i l l  b e  

g i v e n  t o  t h e  P l a i n t i f f s  a t  t h e  t i m e  n o t i c e  o f  t h e  

p r o p o s e d  a c t i o n  i s  c i r c u l a t e d  f o r  a g e n c y  r e v i e w ;

( i i )  t h e  S t a t e ,  a t  i t s  e x p e n s e ,  w i l l  t a k e  a l l  p r a c t i c a l  
s t e p s  t o  p r o t e c t  H y p o t h e c a t e d  L a n d s  f r o m  dam age  t o  t h e  

s am e  e x t e n t  t h a t  i t  t a k e s  s u c h  s t e p s  w i t h  r e s p e c t  t o

S t a t e  g e n e r a l  g r a n t  l a n d ;  a n d
( i i i )  a n y  d i s p u t e s  w i t h  r e s p e c t  t o  t h e  m an ag em en t  o f  H y p o t h e ­

c a t e d  L a n d s ,  i n c l u d i n g  a p p l i c a t i o n  o f  t h i s  s e c t i o n ,  

s h a l l  b e  r e s o l v e d  b y  t h e  c o u r t  u n d e r  S e c t i o n  57 o f  

C h a p t e r  66.
6. A d h e r e n c e  t o  S e t t l e m e n t  A g r e e m e n t . The C o m m i s s i o n e r  

s h a l l  e n s u r e  a d h e r e n c e  t o  t h e  p r o v i s i o n s  o f  A r t i c l e  V, S e c t i o n s

2, 5, a n d  7 o f  t h i s  S e t t l e m e n t  A g r e em e n t ,  i n c l u d i n g  b u t  n o t

l i m i t e d  t o  n o t i n g  t o  t h e  r e c o r d  t h e  s t a t u s  o f  H y p o t h e c a t e d  L and  

a n d  p r o m u l g a t i n g  a  D e p a r tm e n t  O r d e r  i n  t h e  f o rm  a t t a c h e d  h e r e t o  

a s  E x h i b i t  I .  The H y p o t h e c a t e d  L a n d s  L i s t  s h a l l  a l s o  b e  r e c o r d e d
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b y  t h e  S t a t e  a t  i t s  e x p e n s e .  T h i s  S e c t i o n  i s  e f f e c t i v e  a s  o f  t h e  

d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
7. M anag em en t  o f  P r o p o s e d  S u b s t i t u t e  L a n d . P r o p o s e d  S u b ­

s t i t u t e  L an d  s h a l l  b e  s e g r e g a t e d  f r o m  e n t r y  o r  d i s p o s a l ,  i n c l u d ­

i n g  c l o s u r e  t o  m i n e r a l  e n t r y ,  u n l e s s  o t h e r w i s e  m u t u a l l y  a g r e e d  t o  

b y  t h e  p a r t i e s .
A R T I C L E  V I .

E X E R C I S E  O F  R E M E D I E S  F O R  B R E A C H  O R  D E F A U L T .

1. R em ed i e s  f o r  B r e a c h  o f  R e s p o n s i b i l i t i e s  a n d  O b l i g a t i o n s . 

The p a r t i e s  a g r e e  t h a t  e a c h  p r o v i s i o n  o f  C h a p t e r  66 a n d  t h i s  

S e t t l e m e n t  A g r e em e n t  a r e  o f  m a t e r i a l  i m p o r t a n c e  t o  t h i s  s e t t l e ­

m e n t .  I n  t h e  e v e n t  o f :
( i)  a  b r e a c h  b y  t h e  S t a t e  o r  P l a i n t i f f s  o f  a n y  p r o v i s i o n ,

t e r m ,  o r  c o v e n a n t  o f  t h i s  S e t t l e m e n t  A g r e e m e n t ;

( i i )  a  f a i l u r e  o f  a  p a r t y  o r  t h e  T r u s t  A u t h o r i t y  t o  c om p ly
w i t h  a n y  a p p l i c a b l e  p r o v i s i o n  o f  C h a p t e r  66 o r  t h i s  

S e t t l e m e n t  A g r e e m e n t ;  o r
( i i i )  a n  amendmen t  o f  a n y  p r o v i s i o n  o f  C h a p t e r  66 ( o r  o t h e r

law) t h a t  m a t e r i a l l y  d i m i n i s h e s  r e s p o n s i b i l i t i e s  a n d  

o b l i g a t i o n s  o f  t h e  S t a t e  p r o v i d e d  i n  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e e m e n t ,  
t h e  p a r t i e s  s h a l l  b e  e n t i t l e d  t o  p u r s u e ,  i n  a d d i t i o n  t o  a n y  

s p e c i f i c  r e m e d i e s  p r o v i d e d  h e r e i n  f o r  b r e a c h  o f  p a r t i c u l a r  t e r m s ,  

c o v e n a n t s ,  o r  c o n d i t i o n s ,  a n y  r e m e d i e s  t h a t  may b e  a v a i l a b l e  t o  

t h e m  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t  o r  o t h e r w i s e  i n  l aw  o r  

e q u i t y ,  i n c l u d i n g  d e c l a r a t o r y  r e l i e f  o r  i n j u n c t i v e  r e l i e f  a n d  

i n c l u d i n g  s p e c i f i c  p e r f o r m a n c e  o f  t h e i r  r i g h t s  a n d  o b l i g a t i o n s
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2. R em e d i e s  A r e  N o t  E x c l u s i v e  a n d  May Be P u r s u e d  i n  Any 

O r d e r . E x c e p t  a s  o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d ,  n o n e  o f  t h e  
r e m e d i e s  p r o v i d e d  i n  t h i s  S e t t l e m e n t  A g r e em e n t  f o r  b r e a c h  o r  

o t h e r  i n a b i l i t y  t o  c om p ly  i s  e x c l u s i v e ,  a n d  P l a i n t i f f s  o r  t h e  

S t a t e  may p u r s u e  a n y  o n e  o r  m o re  r e m e d i e s  p r o v i d e d  i n  t h i s  S e t ­

t l e m e n t  A g r e e m e n t  i n  a n y  o r d e r ,  a s  may b e  a p p l i c a b l e .

3. No W a i v e r  o f  R em ed i e s  b v  D e l a y  o r  O m i s s i o n . A d e l a y  o r  

o m i s s i o n  b y  t h e  P l a i n t i f f s  o r  t h e  S t a t e  i n  e x e r c i s i n g  a n y  r i g h t  

o r  p ow e r  a r i s i n g  f r om  a n y  b r e a c h  o f  t h i s  A g r e e m e n t  d o e s  n o t  

p r e v e n t  t h e  P l a i n t i f f s  o r  t h e  S t a t e  f r o m  e x e r c i s i n g  t h a t  r i g h t  o r  

p ow e r  i f  t h e  b r e a c h  c o n t i n u e s .  A w a i v e r  o f  b r e a c h ,  w h e t h e r  f u l l  

o r  p a r t i a l ,  b y  t h e  P l a i n t i f f s  o r  t h e  S t a t e ,  may n o t  b e  t a k e n  t o  

e x t e n d  t o  a n y  s u b s e q u e n t  b r e a c h .  The  g i v i n g ,  t a k i n g ,  o r  e n f o r c e ­

m en t  o f  a n y  p a r t i c u l a r  s e c u r i t y  d o e s  n o t  o p e r a t e  t o  p r e j u d i c e ,  

w a i v e ,  o r  a f f e c t  a n y  o t h e r  s e c u r i t y ,  o r  a n y  r i g h t s ,  p o w e r s  o r  

r e m e d i e s  e x e r c i s e d  u n d e r  i t .

4. No W a i v e r  o f  R e m e d i e s . No c o u r s e  o f  d e a l i n g

on  t h e  p a r t  o f  t h e  P l a i n t i f f s  o r  t h e  S t a t e  o r  a n y  d e l a y  o r  f a i l ­

u r e  on t h e  p a r t  o f  P l a i n t i f f s  o r  t h e  S t a t e  t o  e x e r c i s e  a n y  r i g h t  

i s  a w a i v e r  o f  s u c h  r i g h t  o r  o t h e r w i s e  p r e j u d i c e s  P l a i n t i f f s '  o r  
t h e  S t a t e ' s  r i g h t s ,  p o w e r s ,  a n d  r e m e d i e s .

5. C o u r t  May E x e c u t e  I n s t r u m e n t s  N e c e s s a r y  t o  Im p l em e n t  

O r d e r s . I n  t h e  e v e n t  t h a t  t h e  S t a t e  o r  t h e  P l a i n t i f f s  f a i l  t o  

c om p ly  w i t h  a n y  o r d e r  o f  a  c o u r t  h e r e u n d e r ,  t h e  c o u r t  may e x e c u t e  

a n d  d e l i v e r  t o  P l a i n t i f f s  o r  t h e  S t a t e ,  r e s p e c t i v e l y ,  a n y  i n s t r u ­

m e n t  o r  d o c u m e n t  n e c e s s a r y  o r  d e s i r a b l e  t o  im p l e m e n t  s u c h  o r d e r .

hereunder and under Chapter 66.
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6. Mho Can E x e r c i s e  R i g h t s  a n d  R e m e d i e s . W i t h  t h e  e x c e p ­

t i o n  o f  r i g h t s  a n d  r e m e d i e s  e x e r c i s a b l e  b y  t h e  S t a t e ,  r i g h t s  a n d  

r e m e d i e s  p r o v i d e d  f o r  h e r e i n  a r e  e x e r c i s a b l e  by  t h e  P l a i n t i f f s ,  

t h e  T r u s t  A u t h o r i t y ,  o r  t h e  B e n e f i c i a r i e s  o f  t h e  T r u s t ,  o r  a n y  

c o m b i n a t i o n  t h e r e o f ,  a s  f o l l o w s :
(a) R i g h t s  a n d  r e m e d i e s  p e r t a i n i n g  t o  t h e  r e c o n s t i t u t i o n  o f  

t h e  T r u s t  a r e  e x e r c i s a b l e  o n l y  b y  t h e  P l a i n t i f f s  now o r  h e r e a f t e r  

e x e c u t i n g  t h i s  S e t t l e m e n t  A g r e em e n t  t h r o u g h  c o u n s e l ,  u n t i l  n o t i c e  

o f  r e c o n s t i t u t i o n  i s  g i v e n  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22, o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e x c e p t  f o r  m a l f e a s a n c e  o r  m i s f e a s a n c e  on  

t h e  p a r t  o f  t h e  P l a i n t i f f s ,  i n  w h i c h  e v e n t  t h e  T r u s t  A u t h o r i t y ,  

t h e  n o n - s i g n i n g  P l a i n t i f f s ,  o r  o t h e r  B e n e f i c i a r i e s  o f  t h e  T r u s t  

may e x e r c i s e  s u c h  r i g h t s  o r  r e m e d i e s  u pon  o r d e r  o f  t h e  c o u r t  

u n d e r  S e c t i o n  57 o f  C h a p t e r  66.

(b) A f t e r  n o t i c e  o f  r e c o n s t i t u t i o n  o f  t h e  T r u s t  p u r s u a n t  t o  

A r t i c l e  I I I ,  S e c t i o n  22, o f  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n y  r e ­

m a i n i n g  r e s p o n s i b i l i t i e s  a s s i g n e d  t o  t h e  P l a i n t i f f s  u n d e r  t h i s  

S e t t l e m e n t  A g r e e m e n t  a r e  t r a n s f e r r e d  t o  t h e  T r u s t  A u t h o r i t y  a n d  

t h e  T r u s t  A u t h o r i t y  may e x e r c i s e  r i g h t s  a n d  r e m e d i e s  p e r t a i n i n g  
t o  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t .

(c) U n t i l  t h e  T r u s t  A u t h o r i t y  i s  a p p o i n t e d  a n d  n o t i f i e s  t h e  

P l a i n t i f f s  i n  w r i t i n g  t h a t  i t  i s  r e a d y  t o  a s s um e  i t s  r e s p o n s i b i l ­

i t i e s  h e r e u n d e r ,  t h e  P l a i n t i f f s  may e x e r c i s e  a n y  r i g h t s  a n d  

r e m e d i e s  p e r t a i n i n g  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  t h i s  S e t t l e m e n t  

A g r e e m e n t .  A f t e r  t h e  T r u s t  A u t h o r i t y  i s  a p p o i n t e d  a n d  n o t i f i e s  

t h e  P l a i n t i f f s  i n  w r i t i n g  t h a t  i t  i s  r e a d y  t o  a s s u m e  i t s  r e s p o n -
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s i b i l i t i e s  h e r e u n d e r ,  t h e  T r u s t  A u t h o r i t y  may e x e r c i s e  a n y  r i g h t s  

a n d  r e m e d i e s  p e r t a i n i n g  t o  i t s  r e s p o n s i b i l i t i e s .
(d) I n  t h e  e v e n t  t h e  T r u s t  A u t h o r i t y  f a i l s  o r  r e f u s e s  t o  

e x e r c i s e  a n y  r i g h t s  o r  r e m e d i e s  h e r e i n  i n  a p p r o p r i a t e  c i r c u m ­

s t a n c e s ,  t h e  B e n e f i c i a r i e s ,  i n c l u d i n g  t h e  P l a i n t i f f s ,  may e x e r ­

c i s e  a n y  s u c h  r i g h t s  a n d  r e m e d i e s . The B e n e f i c i a r i e s  may o t h e r ­

w i s e  e x e r c i s e  a n y  r e m e d i e s  o r  r i g h t s  p r o v i d e d  h e r e i n  u n d e r  t h e  

c i r c u m s t a n c e s  b e n e f i c i a r i e s  may o r d i n a r i l y  e n f o r c e  t h e  t e r m s  o f  a  

t r u s t ,  s u b j e c t  t o  t h e  r i g h t s  o f  t h e  S t a t e ,  t h e  T r u s t  A u t h o r i t y ,  

t h e  P l a i n t i f f s ,  o r  a n y  c o m b i n a t i o n  t h e r e o f ,  t o  d e f e n d  on  t h e  

g r o u n d s  o f  r e s  j u d i c a t a ,  c o l l a t e r a l  e s t o p p e l ,  o r  a n y  o t h e r  a v a i l ­

a b l e  l e g a l  o r  e q u i t a b l e  d e f e n s e s .

A R T I C L E  V I I .
I N T E R P R E T A T I O N .

B o th  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  p a r t i c i p a t e d  e q u a l l y  t h r o u g h  

c o u n s e l  i n  t h e  d r a f t i n g  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a n d  a g r e e  t h a t  

t h e  c a n o n  o f  c o n s t r u c t i o n  t h a t  a m b i g u i t i e s  i n  a n  a g r e e m e n t  b e  

c o n s t r u e d  a g a i n s t  t h e  d r a f t e r  d o e s  n o t  a p p l y .

A R T I C L E  V I I I .
A U T H O R I T Y  O F  C O U N S E L  F O R  P L A I N T I F F S  

T O  I M P L E M E N T  R E C O N S T I T U T I O N  O F  T H E  T R U S T .

C o u n s e l  o f  r e c o r d  f o r  t h e  P l a i n t i f f s  s h a l l  d e s i g n a t e  o n e  o f  

t h e i r  n um be r  a s  l e a d  c o u n s e l  a n d  p r o v i d e  t h a t  d e s i g n a t i o n  t o  t h e  

A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  P l a i n t i f f s  w a r r a n t  t o  t h e  

S t a t e  t h a t  t h e  d e s i g n a t i o n  o f  l e a d  c o u n s e l  c o n f e r s  u p o n  l e a d  

c o u n s e l  a l l  a u t h o r i t y  n e c e s s a r y  t o  im p l e m e n t  t h e  p r o v i s i o n s  o f  

t h i s  S e t t l e m e n t  A g r e em e n t  r e l a t i n g  t o  t h e  r e c o n s t i t u t i o n  o f  t h e  
T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  on  b e h a l f  o f
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a l l  t h e  B e n e f i c i a r i e s ,  a n d  t o  s i g n  d o c u m e n t s  on  b e h a l f  o f  a n d  
b i n d i n g  u p o n  a l l  B e n e f i c i a r i e s .  P l a i n t i f f s '  c o u n s e l  may c h a n g e  

t h e  d e s i g n a t i o n  o f  l e a d  c o u n s e l  a t  a n y  t i m e ,  b u t  s u c h  a  c h a n g e  i n  

d e s i g n a t i o n  w i l l  n o t  b e come  e f f e c t i v e  u n t i l  s e r v e d  u p o n  t h e  

A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  I f  l e a d  c o u n s e l  c e a s e s  t o  

r e p r e s e n t  a t  l e a s t  o n e  P l a i n t i f f ,  c o u n s e l  f o r  P l a i n t i f f s  s h a l l  

i m m e d i a t e l y  d e s i g n a t e  a  new l e a d  c o u n s e l  a n d  s e r v e  t h a t  d e s i g n a ­

t i o n  on  t h e  A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  L e a d  c o u n s e l  

may d e s i g n a t e  o n e  o r  m o r e  c o - c o u n s e l  t o  e x e r c i s e  s p e c i f i c  a u t h o r ­

i t y  u n d e r  t h i s  S e c t i o n  a n d  s h a l l  n o t i f y  t h e  A t t o r n e y  G e n e r a l  a n d  

t h e  C o m m i s s i o n e r  o f  s u c h  d e s i g n a t i o n .
A R T I C L E  I X .

M O D I F I C A T I O N ;  A M E N D M E N T .

1. S e t t l e m e n t  A g r e em e n t  I n c o r p o r a t e d  i n t o  C o n s e n t  D e c r e e . 

T h e  t e r m s  o f  t h i s  S e t t l e m e n t  A g r e em e n t  w i l l  b e  i n c o r p o r a t e d  i n t o  

a  c o n s e n t  d e c r e e  o f  a  p r o s p e c t i v e  n a t u r e  t h a t  i s  b i n d i n g  u p o n  t h e  

S t a t e ,  t h e  P l a i n t i f f s ,  a n d  t h e  B e n e f i c i a r i e s .

2. M o d i f i c a t i o n  i n  Form o f  R e l i e f  f r o m  J u d g m e n t . (a) The  

p a r t i e s  a c k n o w l e d g e  t h a t  a  c h a n g e  i n  c i r c u m s t a n c e s  may o c c u r  t h a t  

w o u l d  t h w a r t  o r  h i n d e r  t h e  a c c o m p l i s h m e n t  o f  t h e  p u r p o s e s  o f  t h e  

p a r t i e s  i n  e n t e r i n g  i n t o  t h i s  S e t t l e m e n t  A g r e em e n t  b y  s t r i c t  

a d h e r e n c e  t o  o n e  o r  m o re  o f  t h e  s p e c i f i c  p r o v i s i o n s  h e r e o f .  

R e c o g n i z i n g ,  h ow e v e r ,  t h a t  t h e  p a r t i e s  a r e  r e l e a s i n g  c l a i m s  a n d  

d e f e n s e s  i n  e x c h a n g e  f o r  t h e  r e s o l u t i o n  o f  t h i s  d i s p u t e  a s  p r o ­

v i d e d  i n  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n d  t h a t  b y  

r e l e a s i n g  s u c h  c l a i m s  a n d  d e f e n s e s ,  t h e  p a r t i e s  may b e  p r e j u d i c e d  

b y  a n y  r e l i e f  f r o m  t h e  j u d g m e n t  i n c o r p o r a t i n g  C h a p t e r  66 a n d  t h i s  
S e t t l e m e n t  A g r e em e n t ,  t h e  p a r t i e s  a g r e e  t h a t  n o t h i n g  l e s s  t h a n  a
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c l e a r  s h e w in g  o f  new a n d  u n f o r e s e e n  c o n d i t i o n s  t h a t  t h w a r t  o r  

h i n d e r  a c c o m p l i s h m e n t  o f  t h e  s e t t l e m e n t  may g i v e  r i s e  t o  a  r e ­

q u e s t  b y  o n l y  o n e  p a r t y  t o  t h i s  S e t t l e m e n t  A g r e e m e n t  t o  b e  r e ­
l i e v e d  f r o m  j u d g m e n t  t h a t  i n  a n y  way m o d i f i e s :

( i)  t h e  c o m p e n s a t i o n  t o  t h e  T r u s t ;
( i i )  t h e  o b l i g a t i o n s  o f  t h e  S t a t e  w i t h  r e s p e c t  t o  p r o v i d i n g  

s e r v i c e s  t o  t h e  B e n e f i c i a r i e s  f r o m  T r u s t  I n c om e  u n d e r  

C h a p t e r  66, o r
( i i i )  t h e  r i g h t s  o f  t h e  S t a t e ,  t h e  P l a i n t i f f s ,  t h e  T r u s t

A u t h o r i t y ,  a n d  t h e  B e n e f i c i a r i e s  o f  t h e  T r u s t  t o  f u l l y  

e n f o r c e  t h e  t e r m s  h e r e o f .

(b) O t h e r  r e q u e s t s  t o  m o d i f y  j u d g m e n t  h e r e u n d e r  s h a l l  b e  

g o v e r n e d  b y  C i v i l  R u l e  60.
3. A g r e em e n t  t o  Amend S e t t l e m e n t  A g r e em e n t  P r i o r  t o  R e c o n ­

s t i t u t i o n . Amendment t o  t h i s  S e t t l e m e n t  A g r e e m e n t  b y  t h e  p a r t i e s  

i s  e f f e c t i v e  o n l y  a s  h e r e i n a f t e r  p r o v i d e d .  P r i o r  t o  t h e  g i v i n g  

o f  n o t i c e  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22 t h a t  r e c o n s t i t u t i o n  o f  

t h e  T r u s t  h a s  b e e n  c o m p l e t e d ,  a n d  n o t i c e  t h e r e o f  h a v i n g  b e e n  

g i v e n  b y  p u b l i c a t i o n  i n  n e w s p a p e r s  o f  g e n e r a l  c i r c u l a t i o n  
t h r o u g h o u t  t h e  S t a t e ,  t h i s  S e t t l e m e n t  A g r e em e n t  may b e  am end ed  

o n l y  u p o n  a p p r o v a l  b y  t h e  c o u r t  u n d e r  s u c h  c o n d i t i o n s  a s  may b e  

o r d e r e d  b y  t h e  c o u r t ,  w h i c h  may i n c l u d e  n o t i c e  t o  t h e  B e n e f i c i ­

a r i e s  u n d e r  C i v i l  R u l e  23.

4. A g r e em en t  t o  /Amend S e t t l e m e n t  A g r e em e n t  A f t e r  R e c o n s t i ­

t u t i o n . A f t e r  t h e  g i v i n g  o f  n o t i c e  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22 

t h a t  r e c o n s t i t u t i o n  o f  t h e  T r u s t  h a s  b e e n  c o m p l e t e d ,  a n d  e x c e p t  

a s  p r o v i d e d  i n  A r t i c l e  IX, S e c t i o n  2 o f  t h i s  S e t t l e m e n t  A g r e e ­
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m en t ,  t h i s  S e t t l e m e n t  A g r e em e n t  may o n l y  b e  am ended  by  t h e  c o u r t  

w i t h  t h e  a p p r o v a l  o f  t h e  T r u s t  A u t h o r i t y  o r  t h e  B e n e f i c i a r i e s ,  

a n d  n o t i c e  t h e r e o f  h a v i n g  b e e n  g i v e n  by  p u b l i c a t i o n  i n  n e w s p a p e r s  

. o f  g e n e r a l  c i r c u l a t i o n  t h r o u g h o u t  t h e  S t a t e ,  a n d  u pon  a p p r o v a l  by  
t h e  c o u r t  u n d e r  s u c h  c o n d i t i o n s  a s  may b e  o r d e r e d  b y  t h e  c o u r t ,  

w h i c h  may i n c l u d e  n o t i c e  t o  t h e  B e n e f i c i a r i e s  u n d e r  C i v i l  R u l e

23.
A R T I C L E  X .

I N D E M N I F I C A T I O N .

(a) The S t a t e  s h a l l  i n d e m n i f y ,  d e f e n d ,  a n d  h o l d  h a r m l e s s :

( i)  P l a i n t i f f s  a n d  B e n e f i c i a r i e s  f r o m  a n d  a g a i n s t  a n y

l i a b i l i t y  ( e x c l u d i n g  l i a b i l i t y  f o r  d e a t h ,  b o d i l y  i n ­

j u r y ,  p h y s i c a l  p r o p e r t y  d am age ,  o r  p u n i t i v e  d am age s)  

f o r  e n t e r i n g  i n t o  t h i s  S e t t l e m e n t  A g r e e m e n t  o r  f r om  

a c t s  o r  o m i s s i o n s  i n  p e r f o r m i n g  P l a i n t i f f s '  a n d  B e n e f i ­

c i a r i e s '  r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  u n d e r  t h i s  

S e t t l e m e n t  A g r e em e n t ;  a n d

( i i )  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  a n d  B e n e f i c i a r i e s  

f r o m  a n d  a g a i n s t  a n y  l i a b i l i t y  ( e x c l u d i n g  p u n i t i v e  

d am age s)  f o r  d e a t h ,  b o d i l y  i n j u r y ,  o r  p h y s i c a l  p r o p e r t y  

d amage  i n  c o n n e c t i o n  w i t h  O r i g i n a l  T r u s t  L and ,  H y p o t h e ­

c a t e d  L an d  o r  P r o p o s e d  S u b s t i t u t e  L and  a n d  a r i s i n g  f r o m  

t h e  e n t e r i n g  i n t o  o r  i m p l e m e n t i n g  o f  t h i s  S e t t l e m e n t  

A g r e em e n t ,  PROVIDED, HOWEVER, t h a t  f o r  l a n d s  o v e r  w h i c h  

P l a i n t i f f s  h a v e  c o n c u r r e n c e  a u t h o r i t y  u n d e r  A r t i c l e  V, 

S e c t i o n  2 o f  t h i s  S e t t l e m e n t  A g r e e m e n t ,  t h e  S t a t e  a n d  

P l a i n t i f f s '  c o u n s e l  t a k e  a l l  c o m m e r c i a l l y  r e a s o n a b l e
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s t e p s  t o  o b t a i n  a  s i m i l a r  i n d e m n i t y  a n d  a d e q u a t e  e v i ­

d e n c e  o f  f i n a n c i a l  r e s p o n s i b i l i t y  f r o m  a n y  p r i v a t e  

p a r t y  s e e k i n g  t o  u s e  s u c h  l a n d ,  w h i c h  i n d e m n i t y  a n d  
f i n a n c i a l  r e s p o n s i b i l i t y  s h a l l  b e  p r i m a r y  t o  t h e  

S t a t e ' s  i n d e m n i t y  u n d e r  t h i s  s u b s e c t i o n ;  

a n d  PROVIDED, FURTHER, t h a t  t h e  S t a t e  s h a l l  n o t  i n d e m n i f y ,  d e ­

f e n d ,  n o r  h o l d  h a r m l e s s  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  o r  

B e n e f i c i a r i e s  . u n d e r  S u b s e c t i o n  ( a ) ( i )  o r  ( a ) ( i i )  f r o m  a n y  l i a b i l ­

i t y  a r i s i n g  f r om
A. g r o s s l y  n e g l i g e n t  o r  r e c k l e s s  a c t s  o r  o m i s s i o n s ,  o r  

i n t e n t i o n a l  m i s c o n d u c t  o f  t h e  P l a i n t i f f s ,  c o u n s e l  

f o r  P l a i n t i f f s ,  B e n e f i c i a r i e s ,  o r  t h e i r  e m p l o y e e s  

a n d  a g e n t s ,

B. t h e  i m p r o p e r  d i s c l o s u r e  o f  c o n f i d e n t i a l  i n f o r m a ­

t i o n ;
C. w o r k e r s '  c o m p e n s a t i o n  o r  o t h e r  i n s u r a n c e  o r  w o r k ­

p l a c e  s t a t u t e s  o r  r e g u l a t i o n s ;

D. em p lo ym en t  d i s p u t e s  o r  o t h e r  a l l e g e d  c i v i l  r i g h t s  

v i o l a t i o n s  u n d e r  s t a t e  o r  f e d e r a l  l aw ,  i n c l u d i n g ,  

w i t h o u t  l i m i t a t i o n ,  c l a i m s  f o r  w r o n g f u l  t e r m i n a -  

t .  n ,  c l a i m s  u n d e r  42 U .S .C .  S e c s .  1983, 1985, 

2000(e),  AS 18.80, t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  

A c t  o f  1990, Pub .  L. 101-336, 104 S t a t .  327, t h e  

Age D i s c r i m i n a t i o n  a n d  Em p loymen t  A c t ,  29 U .S .C .  

S e c s .  621 e t . s e q . , a n d  t h e  Age D i s c r i m i n a t i o n  A c t ,  
42 U .S .C  S e c s .  6101 e t . s e q . ; o r

E. c l a i m s  o r  d em and s  made b y  t h e  S t a t e  a g a i n s t  t h e
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P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  o r  B e n e f i c i ­

a r i e s  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t .

(b) The S t a t e ' s  i n d e m n i t y  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e  i s  
i r .  e x c e s s  o f  a n d  w i l l  n o t  c o n t r i b u t e  w i t h  a n y  o t h e r  i n s u r a n c e ,  

i n d e m n i t y ,  o r  c o n t r a c t u a l  t r a n s f e r  o f  r e s p o n s i b i l i t y .  The P l a i n ­

t i f f s ,  c o u n s e l  f o r  t h e  P l a i n t i f f s ,  a n d  B e n e f i c i a r i e s  s h a l l  a n d  

h e r e b y  d o  a s s i g n  a n y  c l a i m s  a n d  d e f e n s e s  t h e y  may h a v e  w i t h  

r e s p e c t  t o  l i a b i l i t y  u n d e r  t h i s  A r t i c l e  a n d  c o v e n a n t  t o  c o o p e r a t e  

f u l l y  i n  t h e  p r o s e c u t i o n  o r  d e f e n s e  o f  a n y  a c t i o n  w i t h  r e s p e c t  t o  
l i a b i l i t y  u n d e r  t h i s  A r t i c l e .  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n ­

t i f f s ,  a n d  t h e  B e n e f i c i a r i e s  s h a l l  g i v e  t h e  S t a t e  n o t i c e  o f  a n y  
c l a i m s  t h a t  may r e s u l t  i n  l i a b i l i t y  u n d e r  t h i s  A r t i c l e  i n  a  

t i m e l y  m a n n e r  s o  a s  t o  p r o v i d e  t h e  S t a t e  w i t h  an  o p p o r t u n i t y  t o  

d e f e n d  a g a i n s t  s u c h  c l a i m s  o r  a c t i o n s .  F a i l u r e  t o  n o t i f y  t h e  

S t a t e  w i t h i n  30 d a y s  o f  f i r s t  k n o w l e d g e  o f  a  c l a i m  s h a l l  r e l i e v e  

t h e  S t a t e  o f  a n y  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e .

(c) E x c e p t  f o r  i n c i d e n t s  o r  o c c u r r e n c e s  o c c u r r i n g  ( i )  p r i o r  

t o  c o n v e y a n c e  o f  R e c o n s t i t u t e d  T r u s t  Land  t o  t h e  T r u s t  b y  i n t e r i m  

c o n v e y a n c e  o r  p a t e n t  w i t h  r e s p e c t  t o  R e c o n s t i t u t e d  T r u s t  L an d ,  

a n d  ( i i )  t h e  g i v i n g  o f  n o t i c e  o f  r e c o n s t i t u t i o n  u n d e r  A r t i c l e  

I I I ,  S e c t i o n  22 w i t h  r e s p e c t  t o  H y p o t h e c a t e d  Land  a n d  P r o p o s e d  

S u b s t i t u t e  Land ,  t h e  S t a t e ' s  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e  s h a l l  

t e r m i n a t e  u pon  t h e  g i v i n g  o f  n o t i c e  o f  r e c o n s t i t u t i o n  u n d e r  

A r t i c l e  I I I ,  S e c t i o n  22 o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  T h i s  
A r t i c l e  d o e s  n o t  s u r v i v e  t e r m i n a t i o n  o f  t h i s  S e t t l e m e n t  A g r e e ­

m en t  .

A R T I C L E  X I .
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G E N E R A L  P R O V I S I O N S .

1. T im e . T ime i s  o f  t h e  e s s e n c e  i n  e a c h  a n d  e v e r y  p r o v i ­

s i o n  h e r e o f .
2. C a p t i o n s . The  c a p t i o n s  t o  t h e  s e c t i o n s  i n  t h i s  S e t t l e ­

m e n t  A g r e em e n t  a r e  s o l e l y  f o r  c o n v e n i e n c e  o f  r e f e r e n c e  a n d  do  n o t  

i n  a n y  way l i m i t , a m p l i f y ,  o r  m o d i f y  t h e  p r o v i s i o n s  h e r e o f .

3. S e v e r a b i l i t y . E x c e p t  a s  s p e c i f i c a l l y  p r o v i d e d  h e r e i n ,  

t h e  i n v a l i d i t y  o r  u n e n f o r c e a b i l i t y  o f  a n y  p a r t i c u l a r  p r o v i s i o n  o f  

t h i s  S e t t l e m e n t  A g r e em e n t  d o e s  n o t  a f f e c t  t h e  o t h e r  p r o v i s i o n s  

h e r e o f ,  a n d  s u c h  p r o v i s i o n  s h a l l  b e  c o n s t r u e d  t o  m o s t  c l o s e l y  

m a t c h  t h e  i n t e n t  o-r r u c h  p r o v i s i o n  t o  t h e  e x t e n t  t h a t  i t  may b e  

v a l i d  a n d  e n f o r c e a b l e .

4. E n t i r e  A g r e e m e n t . T h i s  i s  t h e  e n t i r e  a g r e e m e n t  o f  t h e  

p a r t i e s  p e r t a i n i n g  t o  t h e  s u b j e c t  m a t t e r  h e r e o f  a n d  s u p e r s e d e s  
a l l  o r  a n y  o t h e r  p r i o r  a g r e e m e n t s  a n d  u n d e r s t a n d i n g s  b e tw e e n  t h e  

p a r t i e s ,  r e p r e s e n t i n g  f u l l  a n d  f i n a l  d i s p o s i t i o n  o f  t h e  p e n d i n g  

c l a i m s  i n  t h i s  c a s e .

5. D i s p u t e  R e s o l u t i o n . I n  t h e  a b s e n c e  o f  a n  a g r e e m e n t  f o r  

a l t e r n a t e  r e s o l u t i o n  o f  a  d i s p u t e  a n d  e x c e p t  f o r  d i s p u t e s  t o  b e  
r e s o l v e d  u n d e r  s e c t i o n  57 o f  C h a p t e r  66 ( p r i m a r i l y  c o n c e r n i n g  

i m p l e m e n t a t i o n  o f  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t ) ,  a n y  s u i t  t o  
e n f o r c e  t h e  t e r m s  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  m u s t  b e  b r o u g h t  i n  

t h e  s u p e r i o r  c o u r t  f o r  t h e  S t a t e  o f  A l a s k a .

A R T I C L E  X I I .
S E T T L E M E N T  O F  A C T I O N .

Upon a p p r o v a l  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  b y  t h e  c o u r t  a n d  

t h e  i s s u a n c e  o f  a n  o r d e r  o r  d e c r e e  i n c o r p o r a t i n g  t h e  p r o v i s i o n s  
o f  t h i s  S e t t l e m e n t  A g r e em e n t  a s  a  C o n s e n t  D e c r e e ,
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1. T h i s  a c t i o n  s h a l l  b e  d i s m i s s e d  a n d  t h e  p a r t i e s '  r e s p e c ­
t i v e  r i g h t s  a n d  o b l i g a t i o n s  s h a l l  b e  d e t e r m i n e d  u n d e r  t h i s  S e t ­

t l e m e n t  A g r e e m e n t ,
2. The  P r e l i m i n a r y  I n j u n c t i o n  i s s u e d  i n  t h i s  a c t i o n  o n  J u l y  

9, 1990 s h a l l  b e  d i s s o l v e d ,

3. The  P l a i n t i f f s  w i l l  b e  o r d e r e d  t o  c a n c e l  t h e  R e - N o t i c e s

o f  L i s  P e n d e n s  f i l e d  b y  P l a i n t i f f s  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s

E x h i b i t  J ,  w i t h  r e c o r d i n g  c h a r g e s  b o r n e  b y  t h e  S t a t e ,  a n d

4. The  a c t i o n s  d e s c r i b e d  i n  1 —  3 o f  t h i s  A r t i c l e  s h a l l  b e

s t a y e d  u n t i l  C h a p t e r  66 b e c om e s  e f f e c t i v e .
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REMARKS BY PHILIP R. VOLLAND 
March  19, 1992

I  h a v e  a s k e d  f o r  t h i s  o p p o r t u n i t y  t o  a d d r e s s  y ou  f o r  
tw o  r e a s o n s .

F i r s t ,  I  h a v e  b e e n  e x c e e d i n g l y  t r o u b l e d  o f  l a t e  b y  t h e  
l o o k  o f  c a n d o r  o f  t h o s e  a t t o r n e y s  who h a v e  p u s h e d  a 
p u r p o r t e d  s e t t l e m e n t  t o  t h e  M e n t a l  H e a l t h  Land s  c a s e  i n  a  
m a n n e r  t h a t  I  b e l i e v e  d e c e i v e s  t h e  p u b l i c  a n d  t h e  m e n t a l  
h e a l t h  c om m un i t y  i n t o  b e l i e v i n g  t h a t  t h e r e  i s  a  s e t t l e m e n t  
w h en ,  i n  f a c t ,  t h e r e  l i k e l y  w i l l  n o t  b e  o n e .  Bu t ,  I  am a l s o  
h e r e  o u t  o f  a  s e n s e  o f  r e s p o n s i b i l i t y  t h a t  I  m u s t  do 
s o m e t h i n g  c o n s t r u c t i v e  t o  e n d  t h i s  c r i s i s .  I  w i s h  n o t  t o  
c a s t  b l am e ,  b u t  t o  o f f e r  s o l u t i o n s .  Were I  n o t  t o  do s o ;  
w e r e  I  t o  s i t  i d l y  b y  a n d  w a i t  f o r  my o p p o r t u n i t y  t o  o b j e c t  
t h r o u g h  t h e  c o u r t s ,  I  w o u ld  s im p l y  a l l o w  m y s e l f  a n d  my 
c l i e n t s  t o  b ecome p a r t  o f  t h e  p r o b l e m .

C h a p t e r  66 d o e s  n o t  s e t t l e  t h e  M e n t a l  H e a l t h  Land s  
i s s u e s .  C h a p t e r  66 was  a  h a s t i l y  a n d  s e c r e t l y  n e g o t i a t e d  
d e a l  w h i c h  a t  f i r s t  b l u s h  may h a v e  a p p e a r e d  a s  a n  a t t r a c t i v e  
a n d  n o v e l  s o l u t i o n ,  b u t  w h i c h  now a f t e r  a y e a r  o f  
e x a m i n a t i o n  i s  c l e a r l y  doomed t o  f a i l u r e .

C h a p t e r  66 d o e s  n o t  s e t t l e  t h e  M e n t a l  H e a l t h  Lands  
c a s e .  I t  was s o  h a s t i l y  c o n c e i v e d  i n  t h e  w a n i n g  d a y s  o f  t h e  
L e g i s l a t u r e  l a s t  y e a r  t h a t  i t s  s u b s t a n t i a l  l e g a l  q u e s t i o n s  
h a v e  e n g e n d e r e d  s e p a r a t e  l i t i g a t i o n  w h i c h  w i l l  p r e v e n t  t h e  
p r o p o s e d  s e t t l e m e n t  f r o m  e v e n  b e i n g  p r e s e n t e d  t o  t h e  c o u r t  
f o r  a p p r o v a l  f o r  y e a r s  t o  come —  a n d  t h a t ' s o n l y  t h e  
b e g i n n i n g .  The l a n d  e x c h a n g e  i s s u e s  i n v o l v e d  i n  C h a p t e r  66 
a r e  s o  f a r  r e a c h i n g  t h a t  e v e n  i f  t h e  p u b l i c  i n t e r v e n o r s  
f a i l s  i n  t h e i r  l e g a l  c h a l l e n g e  t o  C h a p t e r  66, t h e  l a n d  
e x c h a n g e  p r o c e s s  w i l l  b e  a  t a r g e t  o f  l i t i g a t i o n  f o r  d e c a d e s .

C h a p t e r  66 d o e s  n o t  f r e e  up  t h e  m i l l i o n  a c r e s  o f  l a n d  
t h a t  h a s  b e e n  h e l d  u n d e r  a  c l o u d  b y  t h e  c o u r t ' s  i n j u n c t i o n  
a n d  t h e  p l a i n t i f f s '  c l a i m s  t o  t i t l e .  R a t h e r  i t  a d d s  an  
a d d i t i o n a l  f o u r  m i l l i o n  a c r e s  o f  l a n d  t o  a  p o o l  o f  s t a t e  
l a n d  w h i c h  c a n n o t  b e  d e v e l o p e d ,  e n c um b e r e d ,  o r  t r a n s f e r r e d  
i n  a n y  way u n t i l  a f t e r  t h e  y e a r s  t h a t  i t  t a k e s  t o  go t h r o u g h  
t h e  p r o c e s s  o f  l a n d  e x c h a n g e .

C h a p t e r  66 d o e s  n o t  c a lm  t h e  u n c e r t a i n  a tm o s p h e r e  f o r  
m i n e r a l  a n d  r e s o u r c e  d e v e l o p m e n t  w h i c h  t h e  M e n t a l  H e a l t h  
L a n d s  c a s e  o r i g i n a l l y  c r e a t e d .  I n  a d d i t i o n  t o  t h e  f o u r  
m i l l i o n  a c r e s  o f  h y p o t h e c a t e d  l a n d  t h a t  a r e  now s u b j e c t  t o  
l e g a l  c l a i m s  a n d  c a n n o t  b e  d e v e l o p e d ,  C h a p t e r  66 a l l o w s  t h e  
T r u s t  t o  c h o o s e  r e p l a c e m e n t  l a n d  f r om  a n y  s t a t e  l a n d .  A l l



t h i s  a c c o m p l i s h e s  i s  p l a c i n g  a d d i t i o n a l  u n c e r t a i n t y  on  s t a t e  
l a n d  w h i c h  m i g h t  b e  s u b j e c t  t o  p r i v a t e  o r  p u b l i c  u s e .

C h a p t e r  66 i s  n e i t h e r  s p e e d y  n o r  i n e x p e n s i v e .  The l aw  
c a l l s  f o r  a m a s s i v e  a n d  c om p l e x  l a n d  e x c h a n g e  p r o c e s s  w h ic h  
i t s e l f  w i l l  t a k e  y e a r s  t o  c o m p l e t e .  B e c a u s e  C h a p t e r  66 i s  
n o t  l a w  u n t i l  t h e  s e t t l e m e n t  i s  a p p r o v e d ,  t h i s  p r o c e s s  o f  
l a n d  e x c h a n g e  c a n ' t  e v e n  b e g i n  u n t i l  y e a r s  a f t e i  t h e  
i n t e r v e n o r s '  l i t i g a t i o n  i s  r e s o l v e d .

C h a p t e r  66 d o e s  n o t h i n g  t o  e a s e  t h e  f u n d i n g  n e e d s  o f  
t h e  m e n t a l  h e a l t h  r e c i p i e n t s  i n  t h e  s t a t e .  The o n l y  
b e n e f i t s  t h e  b i l l  a p p e a r s  t o  o f f e r  a r e  t o  t h e  l a w y e r s  and  
l a n d  m a n a g e r s  who w i l l  make a p r o f i t  f r om  y e a r s  o f  
i n v o l v e m e n t  i n  a  c o m p l e x  a n d  m a s s i v e  l a n d  e x c h a n g e .  I f  t h i s  
c a s e  w as  r e a l l y  " s e t t l e d "  b y  C h a p t e r  66, why h a v e  h u n d r e d s  
o f  t h o u s a n d s  o f  d o l l a r s  b e e n  s p e n t  t h i s  y e a r  on  a t t o r n e y s  
a n d  D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s 1 r e p r e s e n t a t i v e s  m e e t i n g  
t o  p r e p a r e  a  s e t t l e m e n t  d o c um e n t  t h a t  i s  n o t  y e t  e v e n  
c o m p l e t e ?  I f  t h i s  i s  a t r u e  s e t t l e m e n t  o f  l i t i g a t i o n ,  why 
h a s  t h e  D e p a r tm e n t  o f  Law a d d e d  two new a t t o r n e y  p o s i t i o n s  
t o  " i m p l e m e n t "  t h e  s e t t l e m e n t ?  I f  t h i s  i s  s u c h  a n  e a s y  a n d  
i n e x p e n s i v e  s o l u t i o n  t o  t h e  l a n d  c r i s i s ,  why h a s  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  b u d g e t e d  f o r  27 new 
p o s i t i o n s  n e x t  y e a r  j u s t  t o  map a n d  c a t a l o g  t h e  l a n d s  t h a t  
a r e  s u b j e c t  t o  e x c h a n g e?

The  m o s t  t r o u b l i n g  a s p e c t  o f  t h i s  n e e d l e s s  r u s h  i n t o  
y e t  a n o t h e r  A l a s k a n  l a n d  e x c h a n g e  d e b a c l e  i s  t h a t  t h e r e  i s  a  
s i m p l e ,  e a s y  s o l u t i o n  a l r e a d y  i n  p l a c e  w h i c h  w o u ld  f r e e  up 
l a n d  f o r  d e v e l o p m e n t ,  s a t i s f y  t h e  i n t e r e s t s  o f  t h e  m e n t a l  
h e a l t h  c om m un i t y ,  a n d  n o t  c r e a t e  a b u r e a u c r a c y  o f  l a y e r s  a n d  
l a n d  m a n a g e r s .

A l l  o n e  n e e d s  t o  do i s  t o  l o o k  a t  t h e  l aw s  t h a t  a r e  
a l r e a d y  o n  t h e  b o o k s  t o  s e e  t h a t  t h e r e  i s  a n  e f f e c t i v e ,  
e a s y ,  a n d  q u i c k  s o l u t i o n  t o  t h e  p r e s e n t  c r i s i s .  F i r s t ,  
t h e r e  i s  o r i g i n a l  M e n t a l  H e a l t h  T r u s t  L and  t h a t  c a n  b e  
r e t u r n e d  t o  t h e  T r u s t .  T h i s  l a n d  h a s  o n l y  m i n im a l  o r  m o d e s t  
d e v e l o p m e n t  p o t e n t i a l ,  a n d  e v e r y o n e  s e em s  t o  a g r e e  t h a t  i t  
c a n  r e m a i n  i n  t h e  T r u s t  w i t h o u t  c r e a t i n a  d i f f i c u l t y .  S im p ly  
l e a v e  i t  t h e r e .

S e c o n d l y ,  Cv ? t e r  210 h a s  b e e n  on  t h e  b o o k s  f o r  a 
n u m b e r  o f  y e a r s .  ^ n d e r  C h a p t e r  210, t h e  L e g i s l a t u r e  
a l l o c a t e s  6% o f  u n r e s t r i c t e d  g e n e r a l  r e v e n u e s  e a c h  y e a r  t o  
m e n t a l  h e a l t h  p r o g r a m s .  T h i s  i s  a p p r o x i m a t e l y  t h e  same 
l e v e l  o f  p u b l i c  f u n d s  t h a t  t h e  s t a t e  h a s  s p e n t  on  t h e s e  
p r o g r a m s  f o r  d e c a d e s .  I t  i s  no  g o l d e n  p a r a c h u t e  t o  m e n t a l  
h e a l t h  p r o g r a m s .  As i n c om e  t o  t h e  s t a t e  d e c l i n e s ,  m e n t a l



h e a l t h  p r o g r a m s  w i l l  h a v e  t o  t i g h t e n  t h e i r  b e l t s  l i k e  a n y o n e
e l s e .  J u s t  l e a v e  C h a p t e r  210 on  t h e  b o o k s .

F i n a l l y ,  C h a p t e r  66 d i d  h a v e  o n e  i m p o r t a n t  b e n e f i t ,  a n d  
t h a t  was  t h e  c r e a t i o n  o f  a n  a u t h o r i t y  f o r  d e c i d i n g  
a l l o c a t i o n s  among t h e  v a r i o u s  m e n t a l  h e a l t h  p r o g r a m s .  L e a v e  
t h e s e  p r o v i s i o n s  o f  C h a p t e r  66 i n  p l a c e .  T h i s  t a k e s  t h e  
p r e s s u r e  o f f  t h e  L e g i s l a t u r e  a n d  t h e  G o v e r n o r  t o  d e c i d e  
f u n d i n g  p r i o r i t i e s  among m e n t a l  h e a l t h  p r o g r a m s .  S im p l y  
l e a v e  t h e s e  p r o v i s i o n s  o f  C h a p t e r  66 i n  p l a c e .

I  h a v e  a s k e d  m y s e l f ,  a n d  o t h e r  members  o f  t h e  p u b l i c
h a v e  a s k e d  me, why t h i s  s h o u l d n ' t  f o rm  t h e  b a s i s  o f  a 
s o l u t i o n  t o  t h e  M e n t a l  H e a l t h  L an d s  c r i s i s ?  I t  s e em s  b o t h  
r e a s o n e d  a n d  r e a s o n a b l e .  I t  a l l o w s  r e s o u r c e  d e v e l o p m e n t  t o  
move  f o r w a r d  a n d  a d d r e s s e s  t h e  f u n d a m e n t a l  c o n c e r n s  o f  t h e  
p l a i n t i f f s ,  a n d  t h e  o n e  t h i n g  t h a t  I  c a n  s a y ,  a nd  c a n  s a y  
f o r  a  c e r t a i n t y ,  i s  t h a t  h a d  t h i s  c o n c e p t  b e e n  e n a c t e d  l a s t  
y e a r  i n s t e a d  o f  C h a p t e r  66, t h e  s e t t l e m e n t  w o u ld  l i k e l y  h a v e  
a l r e a d y  b e e n  p r e s e n t e d  t o  t h e  c o u r t  f o r  a p p r o v a l ,  w o u l 1 
a l r e a d y  h a v e  b e e n  a p p r o v e d ,  a n d  t h e  l i s  p e n d e n s ,  
i n j u n c t i o n s ,  a n d  o t h e r  c l o u d s  o f  t i t l e  on  t h e  m i l l i o n  a c r e s  
o f  s t a t e  l a n d  w o u ld  a l r e a d y  h a v e  b e e n  r e s o l v e d .

I  f a u l t  n o t  t h e  p a r t i e s  o r  t h e  a d m i n i s t r a t i o n  f o r  t h e  
i d e a  o f  t r y i n g  t o  r e c o n s t r u c t  t h e  T r u s t .  T r y i n g  t o  p u t  t h e  
T r u s t  b a c k  t o g e t h e r  a g a i n  l o c k e d  l i k e  a  g o o d  i d e a  a t  t h e  
t i m e .  B u t ,  i t  i s  now e v i d e n t  t h a t  a l l  t h e  K i n g ' s  men a n d  
a l l  o f  t h e  K i n g ' s  h o r s e s  s im p l y  c a n ' t  p u t  t h e  T r u s t  b a c k  
t o g e t h e r  a g a i n ,  n o t  w i t h o u t  e n d l e s s  y e a r s  o f  l i t i g a t i o n ,  
e n d l e s s  e x p e n s e ,  a n d  a  c o n t i n u e d  c l o u d  o f  t i t l e  o v e r  
m i l l i o n s  o f  a c r e s  o f  s t a t e  l a n d .  The t r u e  l o s e r s  i n  t h i s  
a r e  t h e  u n n am ed  p l a i n t i f f s  who s t i l l  s e a r c h  f o r  a d e q u a t e  
m e n t a l  h e a l t h  s e r v i c e s  i n  t h e  s . r a t e  a n d  t h e  anonymous 
m em b e r s  o f  t h e  p u b l i c  c a n n o t  u n d e r s t a n d  why a  s i m p l e r ,  
e x p e d i e n t  s o l u t i o n  t o  t h e  m e n t a l  h e a l t h  c r i s i s  c a n ' t  b e  
a c h i e v e d .

I f  n o t h i n g  e l s e ,  l e t  t h i s  b e  my p e r s o n a l  a p p e a l  t o  my 
c o l l e a g u e s  who a r e  l a w y e r s  i n  t h e  c a s e ,  t o  t h e  G o v e r n o r ,  a n d  
t o  t h e  A d m i n i s t r a t i o n ,  a n d  t o  t h e  i n t e r v e n o r s ,  t h a t  y o u  b e  
w i s e  e n o u g h  t o  r e c o g n i z e  t h a t  t h e  s o l u t i o n  y o u  h a v e  c r a f t e d  
s i m p l y  w i l l  n o t  w o rk  a n d  n o t  s o  p r o u d  a s  t o  n o t  em b r a c e  a  
s i m p l e r  s p e e d i e r  m o re  r e a s o n e d  s o l u t i o n .

P h i l i p  R. V o l l a n d  r e p r e s e n t s  H .L . ,  M.K. a n d  A l a s k a
A d d i c t i o n  R e h a b i l i t a t i o n  S e r v i c e s  on  b e h a l f  o f  t h e  

s u b c l a s s  o f  c h r o n i c  a l c o h o l i c s  who a r e  p l a i n t i f f  
b e n e f i c i a r i e s  i n  t h e  W e i s s  c a s e .



The  C h a p t e r  66 p r o p o s a l  f o r  s e t t l e m e n t  f a c e s  a l e n g t h y  a nd  
u n c e r t a i n  f u t u r e  i n  t h e  c o u r t s .  I t  i s  o p p o s e d  by  many 
A l a s k a n s .  The u n a v o i d a b l e  d e l a y  i n  i t s  a p p r o v a l  w i l l  
s e v e r e l y  l i m i t  d e v e l o p m e n t  on 5 m i l l i o n  a c r e s  o f  l a n d  when 
o i l  r e v e n u e s  a r e  d e c l i n i n g .  The g o a l  o f  t h i s  a l t e r n a t i v e  i s  
t o  r e a c h  a  s e t t l e m e n t  t h a t  i s  a c c e p t a b l e  t o  a l l  A l a s k a n s .  
T h i s  w o u l d  a v o i d  f u r t h e r  l i t i g a t i o n  a nd  t h e  r e s u l t i n g  
r e s t r i c t i o n  o n  l a n d  u s e  a n d  p r o v i d e  a b a s i c  l e v e l  o f  f u n d i n g  
f o r  t h e  M e n t a l  H e a l t h  P r o g r am .  M os t  i m p o r t a n t l y ,  i t  w ou ld  
n o t  r e q u i r e  a  c a s h  p a y m e n t  f r om  t h e  S t a t e  t o  s e t t l e  t h i s  
i s s u e .

T h i s  new p r o p o s a l  i s  a  m i x e d  l a n d / i n c o m e  s t r e a m  a p p r o a c h  
w h i c h  i n c o r p o r a t e s  t h e  T r u s t  A u t h o r i t y  d e v e l o p e d  f o r  C h a p t e r  
66.

THE LAND

I n  t h i s  new p r o p o s a l ,  l i k e  C h a p t e r  66, n e a r l y  h a l f  o f  t h e  
o r i g i n a l  T r u s t  l a n d s  w i l l  b e  r e t u r n e d  t o  t h e  T r u s t .  T h i s  i s  
t h e  l e a s t  v a l u a b l e  o f  t h e  o r i g i n a l  l a n d s .  The T r u s t  w o u ld  
t a k e  t h e s e  l a n d s  s u b j e c t  t o  a l l  t h i r d  p a r t y  i n t e r e s t s  s u c h  
a s  l e a s e s  o r  r i g h t s  o f  way .

U n l i k e  C h a p t e r  66, i n c om e  f r om  t h i s  l a n d  w o u ld  b e  p l a c e d  i n  
a  c a s h  c o r p u s  a c c o u n t  a n d  i n v e s t e d  l i k e  t h e  P e rm a n e n t  Fund .  
The  i n c o m e  f r om  t h i s  p r i n c i p a l  w o u l d  b e  d e p o s i t e d  i n  t h e  
T r u s t  i n c om e  a c c o u n t  a n d  b e  a v a i l a b l e  e a c h  y e a r  t o  s u p p o r t  
t h e  M e n t a l  H e a l t h  Program..  T h i s  i s  t h e  m e ch a n i sm  u s e d  i n  
t h e  U n i v e r s i t y  o f  A l a s k a  L and  T r u s t  S e t t l e m e n t .

INCOME STREAM

T h i s  new p r o p o s a l  i n c o r p o r a t e s  e x i s t i n g  l a w  w h e r e  6% o f  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  w o u ld  c o n t i n u e  t o  b e  
a l l o c a t e d  t o  t h e  T r u s t  i n c om e  a c c o u n t .  T h i s  w o u ld  p r o v i d e  a 
c o n t i n u i n g  a n d  d e p e n d a b l e  s o u r c e  o f  f u n d s  a v a i l a b l e  f o r  t h e  
M e n t a l  H e a l t h  P r o g r am .  I t  i s  t i e d  d i r e c t l y  t o  o v e r a l l  S t a t e  
i n c o m e .

E a c h  y e a r  t h e  money a v a i l a b l e  t o  f u n d  t h e  M e n t a l  H e a l t h  
P r o g r a m  w o u l d  i n c l u d e  t h i s  6% p l u s  a n y  e a r n i n g s  f rom  t h e  
c a s h  c o r p u s  a c c o u n t .  Any o f  t h i s  money n o t  n e e d e d  t o  m e e t  
t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  M e n t a l  H e a l t h  P ro g r am  w i l l  b e  
r e t u r n e d  t o  t h e  S t a t e  g e n e r a l  f u n d .

TRUST MANAGEMENT

As i n  C h a p t e r  66, a  T r u s t  A u t h o r i t y  a p p o i n t e d  by t h e  
G o v e r n o r  w o u ld  manage  t h e  l a n d  a n d  c a s h  c o r p u s  a c c o u n t .  I n  
a d d i t i o n ,  i t  w o u ld  make r e c o m m e n d a t i o n s  t o  t h e  G o v e r n o r  a n d  
t h e  L e g i s l a t u r e  on  how t o  s p e n d  a v a i l a b l e  f u n d s .

MENTAL HEALTH LANDS TRUST
PROPOSED ALTERNATIVE SETTLEMENT



NONRETURNED TRUST LANDS

'When t h e  new p r o p o s a l  i s  a p p r o v e d ,  a l l  l a n d s  owned by  t h i r d  
p a r t i e s ,  i n c l u d i n g  M u n i c i p a l i t i e s ,  w i l l  b e  i m m e d i a t e l y  a n d  
p e r m a n e n t l y  r e l e a s e d  f r om  c l a i m s  b y  t h e  T r u s t .  O r i g i n a l  
T r u s t  l a n d s  w h i c h  a r e  now i n  L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  
s u c h  a s  S t a t e  p a r k s ,  w o u l d  s e r v e  a s  s e c u r i t y  f o r  t h e  S t a t e ' s  
p r o m i s e  t o  a l l o c a t e  t h e  6%. The S t a t e  w o u ld  s t i l l  own t h e s e  
l a n d s  a n d  c o n t i n u e  t o  manage  th em  a c c o r d i n g  t o  t h e i r  
d e s i g n a t i o n .

ADVANTAGES

*The m a i n  a d v a n t a g e  i s  t h a t  t h i s  p r o p o s a l  c o u l d  b u i l d  a 
c o n s e n s u s  l e a d i n g  t o  t h e  f a s t e s t  f i n a l  r e s o l u t i o n  p o s s i b l e .

*E a c h  e l e m e n t  o f  t h i s  new p r o p o s a l  i s  e i t h e r  i n  e x i s t i n g  l aw  
o r  h a s  u n i v e r s a l  a c c e p t a n c e  a s  p a r t  o f  a  T r u s t  s e t t l e m e n t .  
T h i s  d r a m a t i c a l l y  r e d u c e s  t h e  p o s s i b i l i t y  o f  a l o n g  a nd  
d i f f i c u l t  a p p r o v a l  p r o c e s s .

* I t  e l i m i n a t e s  a n y  r e s t r i c t i o n  on  t h e  a d d i t i o n a l  4 m i l l i o n  
a c r e s  o f  S t a t e  l a n d  h e l d  h o s t a g e  b y  C h a p t e r  66.

* T h i s  n ew  p r o p o s a l  w i l l  g e n e r a t e  w e a l t h  f r om  two s o u r c e s .  
F i r s t ,  t h e  l a n d  v . i l l  b e  u s e d  t o  g e n e r a t e  money.  Then t h i s  
m oney  w i l l  b e  i n v e s t e d  l i k e  t h e  P e rm a n e n t  Fund  a n d  w ou ld  
i n c r e a s e  o v e r  t h e  y e a r s .  I t  i s  t h i s  c a p a c i t y  t o  i n c r e a s e  
e a r n i n g s  o v e r  t im e  w h i c h  may make t h e  6% in com e  s t r e a m  
a c c e p t a b l e  t o  t h e  b e n e f i c i a r i e s  d e s p i t e  t h e  c om ing  r e d u c t i o n  
i n  S t a t e  i n c o m e .

*The  c a s h  c o r p u s  w i l l  g r ow  o v e r  t im e  a n d  r e d u c e  t h e  M e n t a l  
H e a l t h  P r o g r a m s  d e p e n d e n c e  on  t h e  G e n e r a l  Fund .  The m a s s i v e  
l a n d  d r i v e n  T r u s t  e n v i s i o n e d  i n  C h a p t e r  66 w o u ld  s p e n d  a l l  
t h a t  i t  e a r n s  e v e r y  y e a r  a n d  c o u l d  n e v e r  f u n d  t h e  M e n t a l  
H e a l t h  P r o g r am .

*The 6% a l l o c a t i o n  i s  c u r r e n t l y  i n  e f f e c t  a n d  i s  w o r k i n g .
I t  g o e s  down a s  S t a t e  i n c om e  g o e s  down. The O f f i c e  o f  
M an a g em en t  a n d  B u d g e t  (OMB) e s t i m a t e s  t h e  c o s t  o f  t h e  
c u r r e n t  M e n t a l  H e a l t h  P r o g r am  a t  $165 m i l l i o n .  A l t h o u g h  t h e  
6% i s  e s t i m a t e d  t o  g e n e r a t e  o n l y  $142 m i l l i o n  i n  FY 93, i t  
w i l l  a t  l e a s t  p r o v i d e  a  b a s e  l e v e l  f o r  f u n d i n g  t h e  M e n t a l  
H e a l t h  P r o g r am .

*25% o f  t h e  e a r n i n g s  f r om  t h e  S t a t e  l a n d  t o  b e  g i v e n  t o  t h e  
T r u s t  u n d e r  C h a p t e r  66 w o u ld  c o n t i n u e  t o  b e  p l a c e d  i n  t h e  
P e r m a n e n t  F und .  T h i s  w o u l d  a v o i d  t h e  r e d u c t i o n  i n  P e rm a n e n t  
F u n d  d i v i d e n d s  w h i c h  w o u l d  r e s u l t  f r o m  C h a p t e r  66.

CONCLUSION

T h i s  new  p r o p o s a l  o f f e r s  t h e  q u i c k e s t ,  l e a s t  e x p e n s i v e  a n d  
m o s t  a c c e p t a b l e  s o l u t i o n  t o  a p r o b l e m  t h a t  we m u s t  a l l  p u t  
b e h i n d  u s .
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MENTAL HEALTH LANDS TRUST

CHAPTER 66: OBSTACLE TO SETTLEMENT

The C h a p t e r  66 p r o p o s a l  f o r  s e t t l i n g  t h e  l o n g  s t a n d i n g  
M e n t a l  H e a l t h  L an d s  T r u s t  d i s p u t e  was n e g o t i a t e d  i n  t e n  d a y s  
a n d  p a s s e d  by  t h e  L e g i s l a t u r e  i n  f o u r .  D e s p i t e  t h e  b e s t  o f  
i n t e n t i o n s  on  t h e  p a r t  o f  t h e  G o v e r n o r  a nd  t h e  a t t o r n e y s  f o r  
t h e  p l a i n t i f f s ,  i t  now a p p e a r s  t h a t  p o r t i o n s  o f  C h a p t e r  66 
w i l l  c r e a t e  mo re  p r o b l e m s  t h a n  t h e y  s o l v e .  I t  m u s t  b e  
r e e v a l u a t e d  a s  a  s e t t l e m e n t  p r o p o s a l .

BASIC FRAMEWORK

Any T r u s t  s e t t l e m e n t  m u s t  a n sw e r  two q u e s t i o n s .  F i r s t ,  how 
i s  t h e  T r u s t  t o  b e  c o m p e n s a t e d  f o r  t h e  v a l u a b l e  l a n d  w h i c h  
t h e  S t a t e  i l l e g a l l y  took., s o l d ,  o r  g a v e  t o  t h i r d  p a r t i e s ?  
S e c o n d ,  how w i l l  t h e  T r u s t  b e  m anaged  i n  t h e  f u t u r e ?

C h a p t e r  66 p r o p o s e s  t o  c o m p e n s a t e  t h e  T r u s t  b y  e x c h a n g i n g  
o t h e r  c o m p a r a b l e  S t a t e  l a n d  o f  s i m i l a r  in come  p r o d u c i n g  
p o t e n t i a l  f o r  t h e  o r i g i n a l  l a n d  w h i c h  c a n n o t  b e  r e t u r n e d  t o  
t h e  T r u s t .  W h i l e  s e e m i n g l y  s t r a i g h t  f o rw a r d ,  i t  i s  t h i s  
p r o v i s i o n  w h i c h  w i l l  h a v e  u n i n t e n d e d ,  u n f o r e s e e n ,  a nd  
p o t e n t i a l l y  d e v a s t a t i n g  e f f e c t s  on  a l l  o f  u s .

C h a p t e r  66 a l s o  c r e a t e s  a  c o m p r e h e n s i v e  T r u s t  managemen t  
s y s t e m .  T h i s  p r o v i s i o n  i s  a  m a j o r  s t e p  f o r w a r d  i n  r e a c h i n g  
a  p e r m a n e n t  s e t t l e m e n t .  I t  p r e s e r v e s  L e g i s l a t i v e  a nd  
E x e c u t i v e  c o n t r o l  o v e r  t h e  T r u s t  w h i l e  p r o v i d i n g  f o r  p r o p e r  
T r u s t  m an a g em en t .  I t  a l s o  h a s  v i r t u a l l y  u n i v e r s a l  
a c c e p t a n c e .

LITIGATION OVER THE LAND EXCHANGE

I n  O c t o b e r  o f  1991 a  c o a l i t i o n  r e p r e s e n t i n g  e n v i r o n m e n t a l ,  
s p o r t f i s h i n g  a n d  t o u r i s m  i n t e r e s t s  s u e d  t o  b l o c k  t h e  C h a p t e r  
66 p r o p o s a l .  T h e i r  c o m p l a i n t  l i s t s  11 c o u n t s  a g a i n s t  
C h a p t e r  66. T h e r e  a r e  two w h i c h  b e s t  i l l u s t r a t e  t h e  
p r o b l e m s  w i t h  t h i s  p r o p o s a l .

THE "HYPOTHECATED" LANDS

C h a p t e r  66 r e q u i r e d  t h a t  t h e  S t a t e  " h y p o t h e c a t e "  o r  p l e d g e  
a s  s e c u r i t y  s p e c i f i c  l a n d s  w h i c h  a r e  c o m p a r a b l e  t o  t h e  
o r i g i n a l  T r u s t  l a n d s  w h i c h  c a n n o t  b e  r e t u r n e d  t o  t h e  T r u s t .  
B e c a u s e  o f  t h e  v a l u a b l e  n a t u r e  o f  t h e  o r i g i n a l  T r u s t  l a n d s ,  
o v e r  4 m i l l i o n  a c r e s  o f  o t h e r  S t a t e  l a n d ,  i n c l u d i n g  Cook 
I n l e t  o i l  a n d  g a s  w e l l s ,  w e r e  i n c l u d e d  on t h e  h y p o t h e c a t e d  
l a n d s  l i s t .  U n f o r t u n a t e l y ,  due  t o  t h e  r u s h  t o  p a s s  t h e  
b i l l ,  t h i s  l i s t  wa s  n o t  a v a i l a b l e ,  t o  t h e  L e g i s l a t u r e  o r  t h e  
p u b l i c  p r i o r  t o  i t s  e n a c tm e n t .  One q u e s t i o n  i s  w h e t h e r  t h e  
L e g i s l a t u r e  c o u l d  l e g a l l y  a p p r o p r i a t e  4 m i l l i o n  a c r e s  o f  
l a n d  w i t h o u t  k n ow in g  w h a t  i t  was .



SECTION 6i OF THE STATEHOOD ACT

The  o r i g i n a l  T r u s t  l a n d s  came c o m p l e t e  w i t h  t h e  r i g h t s  t o  
t h e  s u b s u r f a c e  m i n e r a l s .  F o r  t h e  e x c h a n g e  c o n t e m p l a t e d  
u n d e r  C h a p t e r  66 t o  w o r k ,  t h e  r e p l a c e m e n t  l a n d s  m u s t  a l s o  
come t o  t h e  T r u s t  w i t h  t h e  r i g h t s  t o  t h e  m i n e r a l s .

H ow ev e r ,  S e c t i o n  6 i  o f  t h e  S t a t e h o o d  A c t  p r o h i b i t s  t h e  S t a t e  
f r o m  g r a n t i n g  away t h e  m i n e r a l  r i g h t s  t o  S t a t e  l a n d .  T h i s  
p r o v i s i o n  was t o  e n s u r e  t h a t  A l a s k a ’ s m i n e r a l  w e a l t h
b e n e f i t e d  a l l  A l a s k a n ' s  n o t  j u s t  a few. T h i s  i s  why t h e
S t a t e  m u s t  l e a s e  o r  r e c e i v e  r o y a l t i e s  f o r  m i n e r a l  
d e v e l o p m e n t . V i o l a t i o n  o f  S e c t i o n  6 i  r e s u l t s  i n  t h e
f o r f e i t u r e  o f  t h e  l a n d  b a c k  t o  t h e  U n i t e d  S t a t e s .

O b v i o u s l y ,  no  m a t t e r  how c e r t a i n  t h e  G o v e rn o r  and  t h e  
p l a i n t i f f ' s  a t t o r n e y s  a r e  t h a t  t h e  C h a p t e r  66 e x c h a n g e  w o u l d  
n o t  v i o l a t e  S e c t i o n  6 i ,  no  a c t u a l  e x c h a n g e s  c a n  o c c u r  u n t i l  
t h e  a p p l i c a b i l i t y  o f  S e c t i o n  6 i  i s  t o t a l l y  r e s o l v e d .

TIME FRAME FOR CHAPTER 66 LITIGATION

I t  i s  common k n o w l e d g e  t h a t  l i t i g a t i o n  i s  n e v e r  f a s t .  E v en  
a  " b e s t  c a s e "  s c e n a r i o  r e v e a l s  t h a t  t h e  im p l e m e n t a t i o n  o f  
C h a p t e r  66 i s  y e a r s  aw ay .

F i r s t ,  t h e  S u p e r i o r  C o u r t  i n  F a i r b a n k s  w i l l  b e  p r e s e n t e d  
w i t h  t h e  p r o p o s a l  a n d  w i l l  b e  a s k e d  t o  a d d r e s s  t h e  11 
c o n c e r n s  r a i s e d  b y  t h e  l a w s u i t  a g a i n s t  t h e  p r o p o s a l .  A f t e r  
a  s e r i e s  o f  l e g a l  b r i e f s  h a v e  b e e n  f i l e d  a n d  a ny  o r a l  
a r g u m e n t  s c h e d u l e d  a n d  h e a r d ,  t h e  C o u r t  w i l l  c o n s i d e r  t h e  
m a t t e r  a n d  p r e p a r e  a  w r i t t e n  d e c i s i o n .  I t  i s  r e a s o n a b l e  t o  
t h i n k  t h a t  t h i s  c o u l d  t a k e  9 mon th s  t o  a  y e a r  o r  more .

N e x t ,  t h e  l o s i n g  p a r t y  w i l l  no  d o u b t  a p p e a l  t o  t h e  A l a s k a  
S u p r em e  C o u r t  w h e r e  t h e  b r i e f i n g ,  o r a l  a r g u m e n t  and  d e c i s i o n  
p r e p a r a t i o n  p r o c e s s  w i l l  b e  r e p e a t e d .  T h i s  i s  p o t e n t i a l l y  
a n o t h e r  y e a r  o r  m o r e .

N e x t ,  t h e  l o s i n g  p a r t y  may f i l e  a  p e t i t i o n  f o r  r e v i e w  t o  t h e  
U .S .  S up r em e  C o u r t  s i n c e  S e c t i o n  6 i  i s  a f e d e r a l  i s s u e .
E v e n  i f  t h e  p e t i t i o n  i s  d e n i e d  t h i s  may t a k e  6 mon th s  o r  
m o r e .  I f  t h e  p e t i t i o n  i s  g r a n t e d ,  Supreme C o u r t  r e v i e w  
c o u l d  t a k e  y e a r s .

LAND STATUS DURING CHAPTER 66 LITIGATION

D u r i n g  t h e s e  y e a r s  o f  l i t i g a t i o n ,  t h e  o r i g i n a l  one  m i l l i o n  
a c r e s  o f  T r u s t  l a n d s  w i l l  c o n t i n u e  t o  b e  t i e d  up .  I n  
a d d i t i o n ,  t h e  4 m i l l i o n  a c r e s  o f  h y p o t h e c a t e d  l a n d s  may r i o t  

... b e  m anaged ,  i n  a n y  way t h a t . d i m i n i s h e s  t h e i r . . v a l u e  a s  . .
s e c u r i t y .  A l a s k a  s i m p l y  c a n n o t  a f f o r d  t o  h a v e  5 m i l l i o n "  • 
a c r e s  o f  i t s  m o s t  d e v e l o p a b l e  l a n d  t i e d  up  f o r  y e a r s .
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May 4, 1993

Hon. Ramona B a r n e s ,  S p e a k e r
A l a s k a  H ou s e  o f  R e p r e s e n t a t i v e s
E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n
S t a t e  C a p i t o l ,  Room 208
J u n e a u ,  A l a s k a  99801-1182

D e a r  S p e a k e r  B a r n e s :

On A p r i l  26, 1993, S u p e r i o r  C o u r t  J u d g e  Mary E.
G r e e n e  r u l e d  t h a t  t h e  l e g i s l a t i o n  s e t t l i n g  t h e  m e n t a l  h e a l t h  
t r u s t  l a n d s  l i t i g a t i o n  ( C h a p t e r  66, SLA 1991) was
c o n s t i t u t i o n a l  i n  a l l  r e s p e c t s  e x c e p t  o n e .  I n  h e r  view,,  t h e
p l e d g i n g  o f  t h e  l a n d  on  t h e  " H y p o t h e c a t e d  L a n d s  L i s t "  t o  t h e
t r u s t  a s  s e c u r i t y  f o r  t h e  s t a t e ' s  p e r f o r m a n c e  o f  i t s
o b l i g a t i o n s  u n d e r  c h .  66 was n o t  v a l i d  b e c a u s e  i t  d i d  n o t  
c o n t a i n  a d e q u a t e  s t a n d a r d s  t o  g u i d e  t h e  c o m m i s s i o n e r  o f  n a t u r a l  
r e s o u r c e s  i n  n e g o t i a t i n g  t h e  l i s t  w i t h  t h e  p l a i n t i f f s .

J u d g e  G r e e n e  w e n t  o u t  o f  h e r  way t o  p o i n t  o u t ,  
h ow e v e r ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  e a s i l y  c u r e  t h e  p r o b l e m :

O b v i o u s l y ,  i t  w o u ld  b e  v e r y  e a s y  f o r  t h e  
l e g i s l a t u r e  t o  r em ed y  t h i s  p r o b l e m .  I f  t h e
l e g i s l a t u r e  am ended  s e c t i o n  56(a) t o  a d o p t  a 
s p e c i f i c ,  known l i s t  o r  d e l e g a t e d  t h e  t a s k  o f  
p r e p a r i n g  a new l i s t  w i t h  a d e q u a t e  s t a n d a r d s , 
t h e  d i f f i c u l t y  w o u ld  b e  e l i m i n a t e d .

Memorandum D e c i s i o n  a n d  O r d e r  Re: I n t e r v e n o r s '
( A p r i l  26, 1993) a t  82, n .  42 ( e m p h a s i s  a d d e d ) .

C o m p l a i n t

03-C32LH
i
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The  a t t a c h e d  p r o p o s e d  am endm en t s  t o  CSHB 201(RES) 
w o u ld  im p l e m e n t  J u d g e  G r e e n e ' s  s u g g e s t i o n  f o r  c u r i n g  c h .  66 by 
d e l e g a t i n g  t o  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  t h e  t a s k  o f  
p r e p a r i n g  a  new H y p o t h e c a t e d  L a n d s  L i s t ,  t o  c o n s i s t  o f  (1) 
o r i g i n a l  m e n t a l  h e a l t h  l a n d  t h a t  w i l l  b e  r e t u r n e d  t o  t h e  t r u s t  
u n d e r  s e c .  54, c h .  66, a n d  (2) up  t o  1.5 m i l l i o n  a c r e s  o f  o t h e r
s t a t e  l a n d ,  s e l e c t e d  u n d e r  t h e  c r i t e r i a  s e t  o u t  i n  s e c s .  55(d)
a n d  ( e ) , c h .  66, f o r  i d e n t i f y i n g  l a n d  t o  b e  e x c h a n g e d  t o  t h e  
t r u s t  i n  r e t u r n  f o r  o r i g i n a l  m e n t a l  h e a l t h  l a n d  n o t  r e t u r n e d  t o  
t h e  t r u s t . '  ( T h i s  w i l l  r e d u c e  t h e  am ou n t  o f  s t a t e  l a n d
h y p o t h e c a t e d  t o  t h e  t r u s t  f r o m  t h e  6.7 m i l l i o n  a c r e s  on  t h e  . 
o r i g i n a l  H y p o t h e c a t e d  L and  L i s t  t o  no m o r e  t h a n  1 .5 m i l l i o n  
a c r e s  a n d ,  b e c a u s e  t h e  s am e  s t a n d a r d s  w i l l  b e  u s e d  f o r
h y p o t h e c a t i o n  a s  f o r  e x c h a n g e s ,  make i t  l i k e l y  t h a t  t h e  same 
l a n d  t h a t  i s  h y p o t h e c a t e d  w i l l  u l t i m a t e l y  b e  e x c h a n g e d  t o  t h e  
t r u s t . )

T h e  p r o p o s e d  am en dm en t s  a l s o  make a  t e c h n i c a l  
am endmen t  t o  c h .  66 by e x e m p t i n g  t h e  p r o c e s s  f o r  r e c o n s t i t u t i n g  
t h e  t r u s t  f r o m  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  r e q u i r e m e n t s  o f  
AS 38.04 a n d  AS 38.05, a n d  s u b s t i t u t i n g  p r o c e d u r e s  by  w h i c h  t h e  
p u b l i c  may p a r t i c i p a t e  i n  t h e  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  
h e a l t h  t r u s t .  J u d g e  G r e e n e  f o u n d  t h a t  t h e  p l a n n i n g  a nd  
c l a s s i f i c a t i o n  r e q u i r e m e n t s  o f  AS 38.04 a n d  AS 38.05 w o u ld  
a p p l y  t o  t h e  r e c o n s t i t u t i o n  p r o c e s s  u n d e r  c h .  66 a s  c u r r e n t l y  
w r i t t e n .  T h e  p r o p o s e d  am en dm en t s  t o  CSHB 201(JUD) w i l l  r e s u l t  
i n  s u b s t a n t i a l  s a v i n g s  o f  b o t h  t i m e  a n d  money  i n  c o m p l e t i n g  t h e  
r e c o n s t i t u t i o n  p r o c e s s  a n d  b r i n g i n g  t h i s  i s s u e  t o  f i n a l  
c l o s u r e .

I n  e f f e c t ,  J u d g e  G r e e n e  h a s  d e t e r m i n e d  t h a t  c h .  66, 
SLA 1991 i s  a  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  m ean s  t o  s e t t l e  t h i s  
d i v i s i v e  a n d  c o s t l y  l a w s u i t  t h a t  h a s  a d v e r s e l y  im p a c t e d  many 
p e o p l e  i n  t h e  s t a t e .  P a s s a g e  o f  t h e  am end ed  v e r s i o n  o f  
CSHB 201 JUD) t h a t  we a r e  p r o p o s i n g  w i l l  (l) s i g n i f i c a n t l y  
a d v a n c e  t h e  f i n a l  s e t t l e m e n t  o f  t h e  c a s e ,  a n d  (2) f r e e  m o s t  o f  
t h e  l a n d  on  t h e  o r i g i n a l  H y p o t h e c a t e d  L a n d s  L i s t  f o r  
d e v e l o p m e n t .

I f  t h i s  l e g i s l a t i o n  i s  n o t  e n a c t e d  b e f o r e  t h e  
l e g i s l a t u r e  a d j o u r n s ,  t h e  c h a n c e s  a r e  s t r o n g  t h a t  t h e  
s e t t l e m e n t  a g r e e m e n t  r e a c h e d  w i t h  t h e  W e i s s  p l a i n t i f f s  u n d e r  
c h .  66 w i l l  b e  t e r m i n a t e d  a n d  t h e  h e a dw a y  we h a v e  made o v e r  t h e
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p a s t  tw o  y e a r s  i n  s e t t l i n g  t h e  m e n t a l  h e a l t h  l a n d s  m e s s  w i l l  
become a d e a d  l e t t e r .

We u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h e  p r o p o s e d  
a m e n d m e n t s .

V e r y  t r u l y  y o u r s ,

<----------- < o
C h a r l e s  E. C o i e  
A t t o r n e y  G e n e r a l

CEC: c l

c c  w/ e n c . : Rep .  G a i l  P h i l l i p s
Rep .  Ron L a r s o n  
Rep .  E i l e e n  MacLean

P a t  Ryan ,  C h i e f  o f  S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  o f  t h e  G o v e r n o r

Hon. G l e n n  A. O l d s ,  C o m m i s s i o n e r  
D e p t ,  o f  N a t u r a l  R e s o u r c e s

D a v id  T. W a l k e r
J am e s  B. G o t t s t e i n
J e f f r e y  L. J e s s e e
P h i l i p  R. V o l l a n d  „
R i c h a r d  M. J o h a n n s e n  
P e t e r  J .  M a a s s e n  
G. Thomas K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
Wendy S. F e u e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  .

93138



c r p

B
D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

WALTER J. HICKEL. GOVERNOR

P.O. BOX 110300 STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE; 1907) J65-3600 
FAX: (907) J63-5295

May 4, 1993

Hon. Ramona B a r n e s ,  S p e a k e r
A l a s k a  H ou s e  o f  R e p r e s e n t a t i v e s
E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n
S t a t e  C a p i t o l ,  Room 208
J u n e a u ,  A l a s k a  99801-1182

D e a r  S p e a k e r  B a r n e s :

A f t e r  m e e t i n g - w i t h  t h e  s e t t l i n g  p l a i n t i f f s  i n  W e i s s , we 
a g r e e  t h a t  tw o  m i n o r  am en dm en t s  s h o u l d  b e  made i n  t h e  p r o p o s e d  
l a n g u a g e  t h a t  was d i s t r i b u t e d  t o  you  e a r l i e r  t o d a y  t o  r e s o l v e  J u d g e  
G r e e n e ' s  c o n c e r n s  i n  u h e  m e n t a l  h e a l t h  t r u s t  l a n d s  l i t i g a t i o n .  The 
am en dm en t s  a r e  r e f l e c t e d  i n  t h e  p r o p o s e d  l a n g u a g e  a t t a c h e d  t o  t h i s  
l e t t e r .

We a r e  a v a i l a b l e  t o  e x p l a i n  t h e s e  p r o p o s e d  am e n dm en t s .  
We u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  on t h i s  m a t t e r .

V e r y  t r u l y  y o u r s ,

^  ~ I .
C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

CEC: c l

c c  w/ e n c . :  R ep .  G a i l  P h i l l i p s
R ep .  Ron L a r s o n  
R ep .  E i l e e n  MacLean

P a t  Ryan,  C h i e f  o f  S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  o f  t h e  G o v e r n o r

Hon. G l e n n  A. O l d s ,  C o m m i s s i o n e r  
D e p t ,  o f  N a t u r a l  R e s o u r c e s



REVISED
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Proposed Amendments to CSHB 201(RES) and CSS3 67(JUD)

P ag e  1, l i n e  2:

F o l l o w i n g  " m e n t a l  h e a l t h  t r u s t " :

D e l e t e  a l l  m a t e r i a l

I n s e r t  a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . " "

P ag e  1, l i n e s  3 - 7 :

D e l e t e  a l l  m a t e r i a l

P a g e  1, l i n e  9 - p a g e  11, l i n e  9:

D e l e t e  a l l  m a t e r i a l  

I n s e r t  t h e  f o l l o w i n g :

" i: S e c t i o n  1. S e c t i o n  55(g),  c h .  66, SLA 1991, i s  am en d e d  t o  

r e a d :
(g) E x c e p t  f o r  p u b l i c  n o t i c e  as p r o v i d e d  u n d e r  

AS 38 .05 .945(b)  a n d  ( c ) , t h e  [THE] p r o v i s i o n s  o f  AS 38.04, 

AS 38.05, a n d  AS 38.50 do n o t  a p p l y  t o  e x c h a n g e s  u n d e r  t h i s  

s e c t i o n .

* S e c .  2. S e c t i o n  55(h),- c h .  66, SLA 1991, i s  am ended  t o  r e a d :

(h) I f  a g r e e m e n t  c a n n o t  b e  r e a c h e d  b e tw e e n  t h e  p l a i n t i f f s  i n  

W e i s s  v .  S t a t e  o f  A l a s k a ,  4FA-82-2208 C i v i l ,  a n d  t h e  c o m m i s s i o n e r  

o f  n a t u r a l  r e s o u r c e s  u n d e r  (f) o f  t h i s  s e c t i o n  a s  t o  a p p r o p r i a t e  

l a n d s  t o  b e  c o n v e y e d  t o  t h e  t r u s t  a s  c o m p e n s a t i o n  o r  a s  t o  t h e
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v a l u e  o f  c h e  o r i g i n a l  l a n d s  t a k e n  o r  o f  r e p l a c e m e n t  l a n d s ,  t h e  

A l a s k a  S up r em e  C o u r t  s h a l l  r e s o l v e  t h e  d i s a g r e e m e n t s  u s i n g  t h e  

c r i t e r i a  s e t  o u t  i n  t h i s  s e c t i o n , b u t  may n o t  g i v e  d e f e r e n c e  t o  t h e  

c o m m i s s i o n e r ' s  f i n d i n g  u n d e r  (i) o f  t h i s  s e c t i o n . The A l a s k a  

S up rem e  C o u r t  may o r d e r  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  t o  

c o n v e y  a p p r o p r i a t e  s t a t e  l a n d  t o  t h e  t r u s t  w i t h o u t  f u r t h e r  

l e g i s l a t i v e  a u t h o r i z a t i o n .

* S e c .  3. S e c t i o n  55, c h .  66, SLA 1991 i s  am end ed  by a d d i n g  new 

s u b s e c t i o n s '  t o  r e a d :

(i) The  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  g i v e  p u b l i c  

n o t i c e  a s  p r o v i d e d  u n d e r  AS 38 .05 .945(b)  a n d  (c) o f  p r o p o s e d  

e x c h a n g e s  n e g o t i a t e d  u n d e r  (f) o f  t h i s  s e c t i o n ,  o r  e x c h a n g e s  

p r o p o s e d  by  e i t h e r  t h e  p l a i n t i f f s  i n  W e i s s  v .  S t a t e  o f  A l a s k a  (4FA- 

82-2208 C i v i l )  o r  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  u n d e r  (h) 

o f  t h i s  s e c t i o n .  I n  t h e  n o t i c e ,  t h e  c o m m i s s i o n e r  s h a l l  p r o v i d e  f o r  

a w r i t t e n  commen t  p e r i o d  o f  a t  l e a s t  30 d a y s .  The c o m m i s s i o n e r  

s h a l l  h o l d  a p u b l i c  h e a r i n g  i n  t h e  a r e a  o f  t h e  l a n d  p r o p o s e d  t o  b e  

c o n v e y e d  t o  t h e  t r u s t  u n d e r  t h e  p r o p o s e d  e x c h a n g e .

(j) F o l l o w i n g  p u b l i c  n o t i c e  o f  a p r o p o s e d  e x c h a n g e  u n d e r  t h i s  

s e c t i o n  a n d  t h e  p u b l i c  h e a r i n g ,  t h e  c o m m i s s i o n e r  s h a l l  make ,  a n d  

g i v e  n o t i c e  o f ,  a w r i t t e n  f i n d i n g  a s  t o  w h e t h e r  t h e  p r o p o s e d  

e x c h a n g e  m e e t s  t h e  c r i t e r i a  o f  (b) - (e) o f  t h i s  s e c t i o n .

(k) I n  o r d e r  t o  o b t a i n  j u d i c i a l  r e v i e w  o f  t h e  c o m m i s s i o n e r ' s  

f i n d i n g  u n d e r  (j) o f  t h i s  s e c t i o n  a n d  o f  t h e  e x c h a n g e ,  a p e r s o n  

m u s t

(1) h a v e  s u b m i t t e d  w r i t t e n  o r  o r a l  comment  i n  r e s p o n s e
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to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice of appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 66, SLA 1991, is repealed and

reenacted to read:

(a) To secure the reconstitution of the trust as provided in

secs. 54 and 55 of this Act, the following land is hypothecated to

the trust established by the Alaska Mental Health Enabling Act of 

’1956, P.L. 84-830, 70 Stat. 709:

(1) original mental health land that will be returned to 

the trust under sec. 54 of this Act; and

(2) up to 1, 500, 000 acres of other state land as

negotiated by the commissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-2208 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land hypothecated to the trust under (1) of this subsection, shall 

be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) S e c t io n s  56(a) and (b) o f  t h i 3  Act t a k e  e f f e c t
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on th e  e f f e c t i v e  d a te  o f  an Act p a s s e d  by th e  E ig h te e n th
L e g i s l a t u r e  a m e n d i n g  p r o v i s i o n s  o f  ch. 66, S L A  1991 t h a t  r e l a t e  t o  

r e c o n s t i t u t i o n  o f  t h e  c o r p u s  o f  t h e  m e n t a l  h e a l t h  trust.

• (b) S e c t i o n s  1 - 55, 56(c) a n d  (d) , a n d  57 o f  t h i 3  [THIS] Act 

t a k e  [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the- final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, is finally disapproved as a 

settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is 

repealed.

* Sec. 7. This Act takes effect • immediately . under
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FOR RELEASE: April 27, 1993 
No. 93-094

COURT DECIDES AGAINST MENTAL HEALTH INTERVENORS

JUNEAU--A Fairbanks judge has ruled that the M ental Health Trust 
agreem ent entered into by the state and the W eiss  claim ants two years ago 
does not violate the Alaska Constitution, as claimed by the Sierra Club 
Legal Defense Fund.

In ruling against the so-called public in terest intervenors, Superior 
C ourt Judge M ary Greene granted partial sum m ary judgm ent on M onday, 
April 26, to the state and the W eiss  claimants on m ost of the counts 
brought forth by the Sierm Club, which represented a number of 
en v iro n m en ta l o rgan izations.

The one provision of the settlem ent Judge Greene found invalid was 
the pledging, or hypothecation, of certain state lands to the trust as 
security  for the state's perform ance of its obligations under the settlem ent.

In the judge's view, the Legislature did not give the Com missioner of 
N atural R esources sufficient standards for determ ining which state lands 
should be included as part of the pledged land, and which should not.

Cole called the decision "a sm ashing success. We are very pleased 
with the decision. It vindicates our position to stand firm in the face of 
efforts to m odify the settlem ent in ways that would have required the 
state to pay too much to settle this case."

Judge Greene gave the state and the claim ants 70 days to fix the 
deficiency. Cole expected to meet with the claim ant attorneys Tuesday 
afternoon to explore ways to do that.

# # # #
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FOR RELEASE: March 15, 1993 
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JU N EA U —Governor W alter J. Hickel today gave lawyers on both sides 
of the m ental health trust controversy 60 days to reach an agreement to 
release third parties from the case or the state will exercise its option to 
term inate the settlem ent agreem ent entered into in April 1992.

"We have no desire to roll this issue back to square one," Hickel said,
"but that's w hat's at risk if we can't find an acceptable solution for those
innocent third parties who bought land that was once part of the m ental 
health trust and now can't get title to it."

The G overnor's action was sparked by the m ost recent rejection by
the courts o f a jo in t request by the state and the settling plaintiffs to have
a prelim inary injunction modified to allow  the state to issue patents to 
individuals who have paid off their land. The patents would extricate 
those landow ners from the issue and allow  them to sell, exchange or 
otherw ise develop their land.

Fairbanks Superior Court Judge M ary E. Greene denied the joint 
motion on Janaury 14. The Alaska Suprem e Court denied the state's 
petition to review  her decision on M arch 8.

The M ental Health Lands Trust was created by Congress in 1956 and 
dissolved in 1978 by the state legislature, which prom ised that in its place 
1.5 percent of incom e from resource developm ent on state lands would be 
allocated to mental health programs. In 1982, after no such amount was 
ever appropriated, m ental health advocates sued the state and won. In 
1985, the Suprem e Court ordered that the trust be reconstituted and that 
fair m arket value should be paid for those lands that had been sold, 
subject to a set-off for state mental health expenditures.

# # # #
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M ail Stop 3101 Juneau, A laska 99801-2105

M E M O R A N D U M March 11, 1993

SUBJECT: Measure amending provisions of ch. 66, SLA 1991 (relating to 
the reconstitution of the mental health trust); and providing for 
an effective date -- sectional analysis (Work Order No. 8- 
LS0728\E)

TO:

FROM:

Representative Bill Williams, Chair 
House Resources Committee 
Attn: Mary McDowell

y r
Jack Chenowedj<^7 
Legislatiye^duns

The measure, based on CSSB 469 (Resources) of the last legislature, sets out a series 
of proposed amendments to ch. 66, SLA 1991, the legislation reconstituting the 
mental health trust. Necessarily, I will discuss these provisions out of the order in 
which they appear in the bill.

I

Sec. 54 of existing ch. 66, SLA 1991, reconstitutes the corpus of the mental health 
trust by identifying specific land held by the state and that is to be conveyed by it in 
order to reconstitute the trust. Sec. 55, ch. 66, SLA 1991, authorizes substitution of 
other state land (i.e. "replacement land" as substitution for former mental health 
lands that now cannot be returned to the trust because it is unavailable to the state) 
to the reconstituted trust and sets out standards to guide the making of replacement 
land substitutions. Sec. 56, ch. 66, SLA 1991, is an enforcement mechanism in that 
it hypothecates or pledges certain state assets to secure the transfer of compensation 
due the reconstituted trust corpus. These provisions are proposed to be repealed by 
bill section 8.

In their place, bill section 6 proposes to reconstitute the trust corpus in the 
permanent law. Some, but not all, of the land identified in sec. 54, ch. 66, SLA 1991, 
is carried over into this section. Omitted from the list approved in the 1991 Act is 
land identified in paragraph (5) (Tanana Valley State Forest and Haines State Forest 
Resource Management lands), paragraph (6) (other land satisfactory to the plaintiffs



drawn from legislatively-designated areas), and paragraph (7) (compensation land 
identified under former sec. 55). Added, in the enumeration set out in bill section 
6, is land subject to "other lease" (proposed AS 38.05.800(2)(A)), land subject to 
mining claim or sale of materials (proposed AS 38.05.800(2)(D) and (E)), and land 
exclusive of that necessary to carry out purposes of an interagency land management 
agreement (proposed AS 38.05.800(3)).

In the 1991 legislation, existing AS 38.05.800 was to have been repealed. Since, in 
this bill, AS 38.05.800 would be modified and continued, the change set out in bill 
section 7 drops that section from the list of sections repealed in the 1991 legislation.

II

This legislation also proposes to revise the mechanism by which to reconstitute an 
important element of the mental health trust, the mental hea'th trust income account. 
Under current AS 37.14.036(c), the state obligates itself to pay to the mental health 
trust income account a declining percentage (six percent at inception declining to one 
percent in the last years) of unrestricted state revenue, the last payment to be made 
by June 30, 2003. The change proposed by bill section 4, a reenactment of 
AS 37.14.036(c), directs that a fixed annual payment of three percent of unrestricted 
state general fund revenue be allocated for an indefinite period "as compensation for 
land that constituted the [original] trust . . . and that is not reconstituted as part of 
the mental health trust corpus established under AS 38.05.800 . . . ." The payment, 
when made by the state and received by the trust, would be added to the balance of 
the mental health trust income account, the principal source of support for the 
programs and services to the trust beneficiaries.

However, payment of the allocation requires legislative appropriation. As a 
guarantee that the allocation will be made, bill section 5 adds two subsections to 
AS 37.14.036. Under proposed subsection (d), land that came to the state under the 
mental health enabling act and that has been since placed in so-called "legislatively- 
designated" land status-state park, state forest, state game refuge, and the like-would 
be pledged as security. Under proposed subsection (e), the superior court is given 
the authority to determine the manner of the trust’s foreclosure against those lands 
in the event the state fails to make the required allocation under subsection (c)

It was the decision to convert the payment obligation from one with a set termination 
date to one of indefinite duration that prompted the addition or revision of 
permanent law sections and the repeal or deletion of temporary law sections in this 
bill.

Representative Bill Williams
March 11, 1993
Page 2

Ill



Two provisions, bill sections 2 and 3, change provisions of ch. 66, SLA 1991, that 
relate to the management of trust assets.

The language added in bill section 2 revises the responsibility given the Alaska 
Mental Health Trust Authority as to management of the land assets of the trust. It 
would require that the land assets of the trust be managed by the state’s Department 
of Natural Resources under an agreement between the department and the mental 
health trust authority unless the authority "determines that the best interests of trust 
beneficiaries would be served by other arrangements." The change would replace the 
current language providing the mental health trust authority the option to contract 
with the department for land management services.

Ch. 66, SLA 1991, reestablishes a mental health trust fund. That fund consists of the 
cash assets constituting part of the trust principal. The amendment made by bill 
section 3 would direct that the earnings derived from management of the land that 
is within the trust corpus-that is, of the land identified in AS 38.05.800, reenacted in 
bill section 6--are to be constituted part of the trust principal (and not added to or 
made part of the mental health trust income account).

IV

The Alaska Court System had asked that several changes be made in the definition 
of the jurisdiction of a court to hear disputes arising under ch. 66. Accordingly, in 
bill section 1, the superior court is designated the court of original jurisdiction to hear 
and resolve disputes arising out of AS 37.14.036(c) (the subsection is reenacted in bill 
section 4) and out of AS 37.14.036(d) and (e) (these subsections would be added by 
bill section 5). Under bill section 9, a dispute to be heard by the superior court may 
be referred by a judge to a special master appointed for the purpose. Finally, under 
existing sec. 57, ch. 66, SLA 1991, original jurisdiction to hear disputes is vested in the 
Supreme Court. (Sec. 57, ch. 66, SLA 1991, is repealed as part of the series of 
repealers set out in bill section 8.) These changes have the effect of making the 
judicial examination and resolution of disputes involving reconstitution and payment 
of money due the reconstituted trust similar to the manner of examination and 
resolution of other disputes to which the state is a party.

*

Under the effective date clause of the bill, since the effective date of the principal 
measure, ch. 66, SLA 1991, is dependent on the outcome of judicial proceedings 
dismissing the litigation in Weiss v. State, the coming into effect of this bill is tied to 
it. I have added two related bill sections. The first one bill section 10 -- is intended 
to give this measure retroactive effect if ch. 66, SLA 1991 takes effect before this one. 
The second -- bill section 11 -- is a condition placed on this bill and intended to

Representative Bill Williams
March 11, 1993
Page 3



operate if one or the other houses of the legislature fails to adopt the effective date 
clauses in this bill by the required two-thirds vote.

Representative Bill Williams
March 11, 1993
Page 4
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WALTER J. HICKEL, GOVERNOR

D EP A RTM EN T  OF R EV EN U E
OFFICE O F  THE COMMISSIONER

P.O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

March 15, 1993

The Honorable Bill Williams 
Alaska State Legislature 
State Capitol, Room 128 
Juneau, Alaska 99801-1182

Dear Representative Williams:

The Department of Revenue (DOR) would like to propose certain amendments to HB 
201, "An Act amending provisions of ch.66, SLA 1991, that relate to reconstitution of 
the corpus of the mental health trust, . . . date.". These amendments deal with the 
investment management of the Mental Health Trust Fund (MHTF). Section 2, 
subsection (a)(5) mandates that the Alaska Mental Health Authority (AMHA) establish 
the investment management of the MHTF with the Alaska Permanent Fund 
Corporation. Section 3 establishes the custody of the MHTF with the DOR - Treasury 
Division. For management efficiencies, DOR suggests that the investment 
management and custodial functions of the MHTF be kept together.

Using HB 201, version HB0201a, dated 3/5/93 as the base document, 
page 2, line 6 should be amended to read: "(5) shall contract with the Alaska 
Permanent Fund Corporation or Department of Revenue - Treasury for management. 
. . entity." Page 2, line 11 should be amended to read: "is established as a separate 
fund within the Alaska Permanent Fund Corporation or the state treasury."

These amendments will provide AMHA with the flexibility for establishing a sound 
investment management approach to the MHTF.

Sincerely,

Brian C. Andrews
Deputy Commissioner
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HAND DELIVERED

S e n a t o r  S t e v e  F r a n k ,  C o - C h a i r m a n  
S e n a t e  F i n a n c e  C o m m i t t e e  
C a p i t o l  B u i l d i n g ,  R o o m  518 
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: P r o p o s e d  M e n t a l  H e a l t h
T r u s t  L a n d s  L e g i s l a t i o n  
S B  6 7 / H B  201

D e a r  S e n a t o r s  F r a n k  a n d  Pearce:

A s  b r i e f  i n t r o d u c t i o n ,  I r e p r e s e n t  V e r n  W e i s s ,  t h e  o r i g i n a l  
n a m e d  p l a i n t i f f  in W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  C i v i l .  T h i s  l e t t e r  is 
a l s o  w r i t t e n  o n  b e h a l f  of  J i m  G o t t s t e i n  w h o  r e p r e s e n t s  t h e  A l a s k a  
M e n t a l  H e a l t h  A s s o c i a t i o n ,  e t  al, i n  W e i s s . T h e  l i t i g a t i o n  w a s  b e g u n  
b y  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  t h r o u g h  Mr. W e i s s  a n d  l a t e r  
t h e  A s s o c i a t i o n  b e c a m e  a f o r m a l  n a m e d  p l a i n t i f f  o n  b e h a l f  o f  t r u s t  
b e n e f i c i a r i e s .  Mr. W e i s s  a n d  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  
t h e n  a r e  t h e  p a r t i e s  t h a t  o r i g i n a l l y  c o m m e n c e d  t h e  M e n t a l  H e a l t h  
T r u s t  L a n d s  l i t i g a t i o n  a n d  h a v e  h a d  p r i m a r y  r e s p o n s i b i l i t y  for 
p r o s e c u t i n g  it  f o r  i t s  t e n  y e a r  c o u r s e .  W e  a r e  w r i t i n g  y o u  w i t h  
r e s p e c t  t o  S B  67, w h i c h  h a s  c o m p a n i o n  l e g i s l a t i o n  i n  t h e  H o u s e  k n o w n  
as H B  201.

I n  1 991, C h a p t e r  66 S L A  1 9 9 1  w a s  n e g o t i a t e d  b y  the 
A d m i n i s t r a t i o n  a n d  u s 1 a n d  p a s s e d  as  a p r o p o s e d  s e t t l e m e n t  o f  t h e  
c l a s s  a c t i o n  l a w s u i t .  A n y  s u c h  s e t t l e m e n t  m u s t  n e c e s s a r i l y  b e  a 
" p r o p o s e d "  o n e  b e c a u s e  u n d e r  t h e  r u l e s  a p p l y i n g  in c l a s s  a c t i o n s  any 
s e t t l e m e n t  h a s  t o  b e  a p p r o v e d  b y  t h e  c o u r t  a s  f a i r  a n d  e q u i t a b l e  to 
t h e  c l a s s  ( i n c l u d i n g  t h a t  it is l e g a l ) .  T h e  a p p r o v a l  p r o c e s s  is w e l l  
u n d e r  w a y  f o r  C h a p t e r  66 w i t h  t h e  c o u r t ' s  i n i t i a l  r u l i n g s  e x p e c t e d

1/ A l o n g  w i t h  J e f f  J e s s e e ,  r e p r e s e n t i n g  m e n t a l l y  r e t a r d e d  and 
m e n t a l l y  d e f e c t i v e  b e n e f i c i a r i e s  w h o  i n t e r v e n e d  l a t e r  in the 
l i t i g a t i o n .

S e n a t o r  D r u e  P e a r c e ,  C o - C h a i r m a n  
S e n a t e  F i n a n c e  C o m m i t t e e  
C a p i t o l  B u i l d i n g ,  R o o m  508 
J u n e a u ,  A l a s k a  9 9 8 1 1



Senators Frank and Pearce
April 21, 1993
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w i t h i n  t h e  n e x t  60 d a y s  o r  s o . 2 T h e  b a s i c  s t r u c t u r e  o f  t h e  C h a p t e r  
66 r e c o n s t i t u t i o n  o f  t h e  T r u s t 3 is t o  r e t u r n  a s  m u c h  o r i g i n a l  T r u s t  
La n d  t o  t h e  T r u s t  as  p o s s i b l e  a n d  r e p l a c e  t h e  b a l a n c e  w i t h  s t a t e  l a n d  
as c o m p a r a b l e  a s  p r a c t i c a b l e  a n d  e q u a l  in v a l u e .  A l l  r e c o n s t i t u t e d  
T r u s t  L a n d  w i l l  t h e n  b e  m a n a g e d  f o r  T r u s t  p u r p o s e s ,  i.e., g e n e r a t i o n  
of r e v e n u e  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m .

A s  e x p e c t e d ,  C h a p t e r  66 h a s  b e e n  v i g o r o u s l y  c h a l l e n g e d  i n  c o u r t  
by e n v i r o n m e n t a l  a n d  o t h e r  o r g a n i z a t i o n s  r e p r e s e n t e d  b y  t h e  S i e r r a  
C l u b  L e g a l  D e f e n s e  F u n d .  R e c e n t l y ,  U n o c a l  a n d  M a r a t h o n  O i l  C o m p a n i e s  
e n t e r e d  t h e  l a w s u i t  t o  c l a i m  t h a t  t h e  S t a t e  h a s  n o  r i g h t  t o  t r a n s f e r  
t h e i r  o i l  a n d  g a s  l e a s e s  t o  t h e  T r u s t .  S o m e  b e n e f i c i a r i e s  a l s o  
o b j e c t  t o  C h a p t e r  66 b e c a u s e  it d o e s  n o t  g u a r a n t e e  a d e q u a t e  f u n d i n g  
for t h e  m e n t a l  h e a l t h  p r o g r a m .  It is f a i r  t o  s a y  t h a t  t h e  d e l a y  in 
s e t t l e m e n t  a p p r o v a l  i s  r e l a t e d  t o  t h e s e  p a r t i e s '  c h a l l e n g e s  in court. 
In a d d i t i o n  t o  t h e  p a r t i e s  f o r m a l l y  c h a l l e n g i n g  t h e  s e t t l e m e n t  in 
court, i n d u s t r y  i n t e r e s t s  a r e  u n h a p p y  w i t h  t h e  d e l a y  in r e s o l v i n g  
t h i s  s i t u a t i o n  (as a r e  w e ) .

S B  6 7 / H B  2 01 h a v e  b e e n  p r o p o s e d  b y  t h e s e  i n t e r e s t s  a s  a w a y  to 
r e s o l v e  a l l  t h e i r  p r o b l e m s  w i t h  C h a p t e r  66 a n d  i m m e d i a t e l y  r e s o l v e  
th e  l i t i g a t i o n .  T o  d o  t h i s  it is p r o p o s e d  t h a t  S B  6 7 / H B  201
s u b s t i t u t e  a p e r c e n t a g e  o f  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  (6% in 
SB  67 a n d  3% i n  H B  201) f o r  o r i g i n a l  T r u s t  l a n d  n o t  r e t u r n e d  to  t h e  
Trust. U n f o r t u n a t e l y ,  p a s s a g e  of  S B  6 7 / H B  2 0 1  in t h e i r  c u r r e n t  f o r m  
c a n n o t  r e s o l v e  t h e  l i t i g a t i o n  q u i c k l y  and, i n  o u r  v i e w ,  c a n n o t  b e  
a p p r o v e d  a s  a s e t t l e m e n t .

A s  m e n t i o n e d ,  u n d e r  j u d i c i a l  r u l e s  t h e  c o u r t  m u s t  a p p r o v e  a n y  
c l a s s  a c t i o n  a f t e r  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  o b j e c t  is g i v e n  to 
all c l a s s  m e m b e r s .  F i r s t ,  a p r o p o s e d  s e t t l e m e n t  is p r e s e n t e d  t o  t h e  
c o u r t  f o r  " p r e l i m i n a r y  a p p r o v a l . "  P r e l i m i n a r y  a p p r o v a l  is g r a n t e d  if 
the p r o p o s e d  s e t t l e m e n t  is " w i t h i n  t h e  r a n g e  o f  p o s s i b l e  a p p r o v a l  a n d  
has n o  o b v i o u s  d e f e c t s "  ( s uch a s  b e i n g  i l l e g a l ) . I f  p r e l i m i n a r y  
a p p r o v a l  is g r a n t e d ,  n o t i c e  is g i v e n  t o  t h e  c l a s s 4 , t h e  c o u r t  
r e c e i v e s  c o m m e n t s ,  h o l d s  o n e  o r  m o r e  h e a r i n g s  a n d  d e t e r m i n e s  if t h e  
s e t t l e m e n t  s h o u l d  b e  g r a n t e d  f i n a l  a p p r o v a l .  T h e  c o u r t  c a n  s u g g e s t  
c h a n g e s ,  b u t  m a y  n o t  f o r c e  t h e  p a r t i e s  t o  r e a c h  a d i f f e r e n t  
s e t t l e m e n t .  O f  c o u r s e ,  a n y  t r i a l  c o u r t  d e t e r m i n a t i o n s  a r e  s u b j e c t  to  
a p p e a l .

2/ W h i l e  i n  o n e  s e n s e  t h e  r u l i n g s  a r e  " i n i t i a l , "  t h e  i s s u e s  h a v e  
b e e n  s o  e x t e n s i v e l y  b r i e f e d  b y  t h e  p a r t i e s  t h a t  t h e  c o u r t ' s  i m p e n d i n g  
r u l i n g s  s h o u l d  g i v e  a c l e a r  v i e w  o f  h o w  t h e  t r i a l  c o u r t  w i l l  
u l t i m a t e l y  t r e a t  t h e  p r o p o s e d  s e t t l e m e n t .  H o w e v e r ,  e v e r y o n e  e x p e c t s  
t h e  n o n - p r e v a i l i n g  p a r t y ( i e s )  t o  p u r s u e  a l l  a v a i l a b l e  a p p e a l s .
3/ C h a p t e r  66 a l s o  p r o v i d e s  d e t a i l e d  r u l e s  r e g a r d i n g  h o w  t r u s t  
funds w i l l  b e  a p p l i e d  in s u p p o r t  o f  t h e  m e n t a l  h e a l t h  p r o g r a m .
4/ A  90 d a y  c o m m e n t  p e r i o d  m a y  v e r y  w e l l  b e  a m i n i m u m .
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A s  i n d i c a t e d  p r e v i o u s l y ,  w e  b e l i e v e  t h e  p a r t i e s  w i l l  s o o n  
r e c e i v e  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n s  r e g a r d i n g  i n i t i a l  f a i r n e s s  
and l e g a l i t y  o f  t h e  C h a p t e r  66 s e t t l e m e n t .  If S B  67 o r  H B  2 0 1  w e r e  
to pass, t h i s  p r o c e s s  w o u l d  h a v e  t o  s t a r t  o v e r  a n d  i t  h a s  t a k e n  o v e r  
a y e a r  t o  r e a c h  t h i s  s t a g e  w i t h  r e s p e c t  t o  C h a p t e r  66, w i t h o u t  
i n c l u d i n g  t h e  t i m e  r e q u i r e d  f o r  t h e  s e t t l i n g  p a r t i e s  t o  d r a f t  a b a s i c  
s e t t l e m e n t  d o c u m e n t  t o  p r e s e n t  to t h e  c o u r t  f o r  c o n s i d e r a t i o n .

S u b s t a n t i v e l y ,  t h e r e  a r e  t w o  v e r y  s e r i o u s  l e g a l  q u e s t i o n s  
a s s o c i a t e d  w i t h  S B  6 7 / H B  201. T h e  f i r s t  is w h e t h e r  a s e t t l e m e n t  in 
w h i c h  t h e  T r u s t  g i v e s  u p  t i t l e  t o  t h e  b u l k  o f  i t s  a s s e t s  f o r  an 
u n e n f o r c e a b l e  u n d e r - s e c u r e d  p r o m i s e  t o  p a y  m o n e y  c a n  b e  a p p r o v e d  as 
fair. W h i l e  t h e  p r o p o n e n t s  o f  SB 6 7 / H B  201 h a v e  s t r i v e n  m i g h t i l y  to 
c o m e  u p  w i t h  t e c h n i q u e s  to m i n i m i z e  t h e  c h a n c e s  o f  t h e  S t a t e  
b r e a c h i n g  ( c o n s i s t e n t  w i t h  t h e  p r o p o n e n t s '  u n w i l l i n g n e s s  t o  p u t  t h e i r  
i n t e r e s t s  o n  t h e  l i n e ) , t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  
s p e c i f i c a l l y  A r t i c l e  IX, S e c t i o n  13 of  t h e  A l a s k a  C o n s t i t u t i o n  
p r o h i b i t s  t h e  c o u r t s  f r o m  e n f o r c i n g  a n y  d e b t  o w e d  b y  t h e  Sta t e .  In 
o u r  view, t h i s  a t t r i b u t e  of  S B  6 7 / H B  201 m e a n s  t h a t  s u c h  l e g i s l a t i o n  
w i l l  n o t  b e  a p p r o v e d  a s  a s e t t l e m e n t . 5

T h e  s e c o n d  m a j o r  p r o b l e m  w i t h  t h e  p r o p o s e d  l e g i s l a t i o n  is t h a t  
it r a i s e s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  r e q u i r e m e n t  t h a t  t h e  S t a t e  p a y  
a f i x e d  p e r c e n t a g e  o f  t h e  g e n e r a l  f u n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t  a m o u n t s  t o  a d e d i c a t e d  f u n d  p r o h i b i t e d  b y  A r t i c l e  IX, 
S e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  o n l y  w a y  t h i s  q u e s t i o n  c a n  
b e  a n s w e r e d  is b y  t h e  c o u rts. T h e  p r o p o n e n t s  o f  S B  6 7 / H B  2 0 1  w a n t  
th e  b e n e f i c i a r i e s  t o  i g n o r e  t h e  p o t e n t i a l  d e d i c a t e d  f u n d  p r o b l e m  a n d  
h o p e  t h a t  n o b o d y  e l s e  w i l l  r a i s e  it. T h i s  w o u l d  b e  i m p r u d e n t  b e c a u s e  
it w o u l d  e x p o s e  t h e  b e n e f i c i a r i e s  t o  t h e  u n a c c e p t a b l e  r i s k  t h a t  t h e y  
w i l l  h a v e  r e l e a s e d  a l l  t h e i r  c l a i m s  t o  T r u s t  p r o p e r t y  o n l y  t o  h a v e  
t h e  s e t t l e m e n t  c h a l l e n g e d  l a t e r  b y  a n y  c i t i z e n  a n d  d e c l a r e d  i llegal. 
T h e r e  is v i r t u a l l y  n o  c h a n c e  t h a t  t h e  d e d i c a t e d  f u n d  i s s u e  w i l l  n o t  
b e  rais e d .

Thus, w h i l e  w e  s h a r e  e v e r y o n e ' s  f r u s t r a t i o n  w i t h  t h e  t i m e  b e i n g  
t a k e n  f o r  r e s o l u t i o n  o f  t h e  C h a p t e r  66 s e t t l e m e n t ,  t h e r e  is 
a b s o l u t e l y  n o  w a y  t h a t  S B  6 7 / H B  201 c a n  r e s o l v e  t h e  l i t i g a t i o n
q u i c k l y .  M o r e  i m p o r t a n t l y  f r o m  o u r  p e r s p e c t i v e ,  S B  6 7 / H B  2 0 1  t a k e s  
us s i g n i f i c a n t l y  b a c k w a r d  and, w i l l  m o s t  p r o b a b l y  r e s u l t  in t h e  
o r i g i n a l  l i t i g a t i o n  b e i n g  r e v i v e d  ( i n c l u d i n g  t h e  c l a i m  t o  l a n d s  
c o n v e y e d  t o  t h i r d  p a r t i e s  a n d  l a n d s  p l a c e d  in  l e g i s l a t i v e

5/ In  fact, t h e  1 9 7 8  l e g i s l a t i o n  r e d e s i g n a t i n g  M e n t a l  H e a l t h  T r u s t  
l a n d  as g e n e r a l  g r a n t  l a n d  w h i c h  w a s  i n v a l i d a t e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  in W e i s s  v. S t a t e . 706 P . 2 d  6 8 1  (1985) i n c l u d e d  a 
p r o m i s e  t o  p a y  a p e r c e n t a g e  o f  f u n d s  e a r n e d  f r o m  s t a t e  l a n d s  t o  t h e  
T r u s t  ( a l b e i t  a s m a l l e r  a m o u n t  t h a n  c u r r e n t l y  p r o p o s e d ) .
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d e s i g n a t i o n s ) , 6 b e c a u s e ,  it s u f f e r s  f r o m  s u b s t a n t i a l l y  g r e a t e r  
i n f i r m i t i e s  t h a n  C h a p t e r  66. T o  a i d  in y o u r  u n d e r s t a n d i n g  o f  t h i s  
c o m p l e x  is s u e ,  w e  h a v e  e n c l o s e d  a c h a r t  w h i c h  a n a l y z e s  t h e  i n t e r e s t  
g r o u p s 7 g o a l s  v i s  a v i s  C h a p t e r  66, l i t i g a t i o n  a n d  S B  6 7 / H B  201, as 
w e l l  as a b r i e f  d e s c r i p t i o n  o f  t h e s e  a p p r o a c h e s .  W e  b e l i e v e  t h a t  a n y  
u n b i a s e d  r e v i e w  w i l l  c o n f i r m  t h a t  a t  t h i s  p o i n t  S B  6 7 / H B  2 0 1  a r e
e x t r e m e l y  c o u n t e r - p r o d u c t i v e .

A l l  o f  t h i s  is n o t  t o  s a y  t h a t  t h e  l e g i s l a t u r e  c a n  n o t  be
c o n s t r u c t i v e  i n  t h e  c u r r e n t  s i t u a t i o n .  I n  f a c t  t h e r e  is short,
u n c o m p l i c a t e d  l e g i s l a t i o n  t h a t  c o u l d  be  e n a c t e d  w h i c h  w o u l d  b e  v e r y  
p r o d u c t i v e .

T h e  f i r s t  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  c o n f i r m ,  a p p r o v e  a n d  
r a t i f y  t h e  A p r i l  6, 19 9 2  s e t t l e m e n t  a g r e e m e n t  f i l e d  in W e i s s . In
e s s e n c e  t h e  l e g i s l a t i o n  w o u l d  e n a c t  t h e  s e t t l e m e n t  a g r e e m e n t .  By 
d o i n g  t h i s  a l l  o f  t h e  l e g a l  c h a l l e n g e s  to  t h e  c u r r e n t  s e t t l e m e n t  are 
e l i m i n a t e d  e x c e p t  t h o s e  b a s e d  u p o n  t h e  c l a i m  t h a t  t h e  l e g i s l a t u r e  
d o e s  n o t  h a v e  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  e n t e r  i n t o  t h e  
s e t t l e m e n t .

A  s e c o n d  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  r e p l a c e  t h e  
a p p r o x i m a t e l y  s e v e n  m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  to 
t h e  T r u s t  w i t h  t h e  a p p r o x i m a t e l y  5 5 0 , 0 0 0  a c r e s  o f  o n s h o r e  l a n d
n o m i n a t e d  b y  t h e  P l a i n t i f f s  as  P r o p o s e d  S u b s t i t u t e  L a n d  p l u s  the 
a p p r o x i m a t e l y  1.5 m i l l i o n  a c r e s  of  t h e  e x i s t i n g  c o l l a t e r a l  o f  l a s t  
r e s o r t  ( o f f s h o r e  C o o k  I n l e t  o i l  a n d  g a s  f i e l d s ) . T h e  r e m a i n i n g  
c u r r e n t l y  h y p o t h e c a t e d  l a n d s  w o u l d  b e  r e l e a s e d .  W e  h a v e  d i s c u s s e d  
t h i s  w i t h  o u r  c l i e n t s  a n d  t h e y  h a v e  a g r e e d  t o  t h i s  ( a l t h o u g h  it w o u l d  
t a k e  c o u r t  a p p r o v a l ) . T h e  r e a s o n  f o r  t h i s  a m e n d m e n t  t o  C h a p t e r  66 is 
t h a t  a g o o d  d e a l  o f  t h e  o p p o s i t i o n  t o  C h a p t e r  66 is r e l a t e d  t o  t h e  7 
m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  t o  t h e  T r u s t .

T h e  t h i r d  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  d i r e c t  t h e  S t a t e  to 
e s c r o w  r e c e i p t s  f r o m  n e w  d e v e l o p m e n t  o n  P r o p o s e d  S u b s t i t u t e  L a n d  so 
t h a t  if s u c h  l a n d  is u l t i m a t e l y  c o n v e y e d  t o  t h e  T r u s t ,  t h e  f u nds 
r e c e i v e d  w i l l  b e  d e p o s i t e d  i n t o  t h e  T r u s t  F u n d . 7 A f t e r  l a n d  is

6/ T h e  S t a t e  h a s  r e p e a t e d l y  a t t e m p t e d  t o  h a v e  t h e s e  c l a i m s
d i s m i s s e d  t o  n o  a v a i l .  A  l e g a l  m e m o r a n d u m  i s s u e d  in J a n u a r y  1990
d e s c r i b i n g  t h e s e  c l a i m s  a n d  t h e i r  l e g a l  b a s e s  w a s  w i d e l y  d i s t r i b u t e d
in 1 9 9 0  a n d  is a v a i l a b l e  u p o n  r e q u e s t .  T h e  S t a t e ' s  d i s r e g a r d i n g  of 
t h e  l e g a l  p r i n c i p l e s  d e s c r i b e d  in t h a t  m e m o r a n d u m  r e s u l t e d  i n  t h e  
i m p o s i t i o n  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  t h e  S t a t e  d o i n g  
a n y t h i n g  o n  M e n t a l  H e a l t h  T r u s t  L a n d  w i t h o u t  c o u r t  a p p r o v a l  a n d  t h e  
p l a c i n g  o f  a c l o u d  o n  a l l  t h i r d  p a r t y  i n t e r e s t s  in  M e n t a l  H e a l t h
T r u s t  La n d s .
7/ T h e  D e p a r t m e n t  o f  L a w  h a s  i n d i c a t e d  t h e r e  is n o  a u t h o r i t y  t o  
p l a c e  s u c h  f u n d s  i n  e s c r o w  u n d e r  c u r r e n t  law.
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n o m i n a t e d  a s  P r o p o s e d  S u b s t i t u t e  Land, in o r d e r  t o  p r o t e c t  t h e  
T r u s t ' s  f u t u r e  i n t e r e s t ,  t h e  P l a i n t i f f s  m u s t  a p p r o v e  a n y  
t r a n s a c t i o n s .  I f  f u n d s  r e c e i v e d  f r o m  s u c h  n e w  a c t i v i t y  c a n  n e v e r  b e  
d e p o s i t e d  i n t o  t h e  T r u s t  fund, t h e r e  a r e  m a n y  f e w e r  t r a n s a c t i o n s  t h a t  
it m a k e s  s e n s e  f o r  t h e  P l a i n t i f f s  t o  a p p r o v e .

W e  r e c o g n i z e  t h a t  t h e r e  h a s  b e e n  i n t e n s e  p r e s s u r e  t o  p a s s  S B  
6 7 / H B  2 0 1  as a w a y  t o  i m m e d i a t e l y  r e s o l v e  t h e  M e n t a l  H e a l t h  T r u s t  
L a n d s  l i t i g a t i o n .  U n f o r t u n a t e l y ,  t h a t  r o u t e  l e a d s  t o  c a l a m i t y .  W e  
h o p e  t h a t  i n  t h e  r u s h  t o  a d j o u r n m e n t ,  y o u  w i l l  f i n d  t i m e  t o  a p p r a i s e  
t h e  W e i s s  l i t i g a t i o n  a n d  a v o i d  l i m i t e d  - p e r s p e c t i v e  f i x e s  t o  C h a p t e r  
66 t h a t  w i l l  o n l y  e x a c e r b a t e  t h e  s i t u a t i o n .  W e  a l s o  h o p e  t h a t  y o u  
w i l l  a c c e p t  o u r  s u g g e s t i o n s  t o  e n h a n c e  t h e  a c c e p t a b i l i t y  o f  t h e  
C h a p t e r  66 s e t t l e m e n t  t o  t h e  c o u r t  a s  a w a y  t o  h e l p  a l l  o f  u s  t h r o u g h  
t h i s  m o r a s s  s o o n e r  t h a n  a n y  o t h e r  c o u r s e  o f  a c t i o n  p r e s e n t l y  u n d e r  
c o n s i d e r a t i o n  b y  t h e  l e g i s l a t u r e .

D a v i d  T. W a l k e r

E n c l o s u r e

cc: J a m e s  B. G o t t s t e i n P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r  
W e n d y  S . F e u e r  
B r i a n  D. B j o r k q u i s t  
K e n t  V. D a w s o n  
R i c h a r d  S. T h w a i t e s ,  J r  
V e r n  T. W e i s s

J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
C h a r l e s  E. C o l e  
C h a r l e s  P. B o d d y  
R o b e r t  B. S t i l e s  
W a l t  B a l d w i n



Comparison o f Mental Health Trust lesolulion Approaches
PARTY/INTEREST

GROUP
GOALS CURRENT SETT LEMENT 

(Chapter 66)'
LITIGATED RESULT SU67/I1U2III7

Beneficiaries • Adequate funding for mental 
lieatili program.

• Fair enforceable settlement.
« Appropriate Trust

management, including 
expenditures.

• No guaranty of adequate 
funding.

• Receive land comparable in 
canning capacity lo llic most land 
lliat could be obtained in 
litigation.

• Appropriate Trust administra­
tion; exceeding what could be 
obtained In litigation agreed to 
by all parties.

• No guaranty of adequate 
funding.

• Receive what Trust is entitled to 
under Alaska Mental Wealth 
Enabling Act (whatever land can 
be recovered).14 Trust will liavc 
wliat land cants.

• Wlialevcr Inisl ntnnagcmcnl can 
be forced upon the stale.

• No guaranty of adequate 
funding.

• Small amount oflugb quality 
laud encumbered with 
restrictions, inappropriate 
management, and excessive 
costs; lietter nol to have it at 
all.

• Receipt of a debt lliat the Trusl 
lias no rigid to enforce and is 
inadequately secured.

Administration * Release Trust's claims lo 
third parly interests.

« Minimize financial 
obligations 

« Promote development (place 
land in die trust dial will 
increase development).

• Trust's claims to third parly 
interests are released.

• Stale's financial liability lo Trust 
is mn.mifr.cd.

• Development is promoled for 
reconstituted Trust Land.

• Trusl is likely lo prevail on many 
claims. Trust’s claims released 
only after appeals arc exhausted.

• Financial liability to Trust mini­
mized, unless Weiss overturned..

• Development will eventually be 
promoted, but nol very 
clfeclivcly.

• Trust's claims eventually 
released.

i Financial obligation
maximized (except Hint Stale 
can ignore it).

• Development is minimized.

Legislature * Resolve problem quickly
• Release Trust's claims.

• AH third parly interests 
preserved.

« Resolved as soon us possible.*4

• Maximum Lime lo resolve.
• Trust's claims litigated.

■ Private third parly titles under 
a cloud lot long time while 
approval litigated.

Industry • Dusincss as usual (pay less 
tlian fair value, non-Tmsl 
management).56

• Resolve problem quickly.
• Preserve riglits.

• All rights preserved.
• Discretionary functions 

determined under trust 
management principles.

• Resolved as soon as possible.

• CuiTcnt arrangements upset.
• Immediate interference widi 

business likely.
• Long lime to resolve.

« All rights preserved.
• Long lime to resolve.
» Managed by DNR under 

current rules (except 
unencumbered land).

Environmental
Intervenors

• Prevcnl/reslricl development 
(minimize Trust land; 
maximize restrictions).

• Preserve 370,000 acres of 
land put into parks, 
clc.flegislalive designations)

• Development promoted on 
reconstituted Trust Land.

• Legislative designations 
preserved.7.

« Development maximized on land 
returned to Trust.

* Legislative designations may or 
may nol be ordered back into the 
trust to earn ns much $ as 
possible*

• Development minimized.
• Legislative designations 

preserved, but at risk upon 
default.

Private T iiird 
Party Purchasers

• Clear title ASAP. • Private third party purchaser 
interests are protected.

• Land may lie taken from [bird 
patties and relumed to lbe Trust9

« Third party purchasers 
protected, 

o Longer tlian current 
settlement.

Municipalities • Retain Trust Laud given lo 
llicnl.

• Municipalities' interests in Trust 
laud is preserved

• Municipalities' interests in Trust 
land almost certainly lost.

• Third party purchasers 
protected. Will lake a long 
time.
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'it is possible tliat the cunenl settlement may be disapproved or declared illegal. The couit's initial rulings arc expected within the next 60 days. IT (he settlement is disapproved 
or ruled illegal, it may very well be possible lo fix identified problems. Perhaps the only potential problem tliat could not lie fixed (except by Congressional action) is whether the
transfer of the mineral estate to the Tmsl Authority violates Section 6(i) of the Statehood Act. i-

1,12Our view is that the proposed legislation cannot be approved by Ihc court because of its unenforcoabilily/lad: of security, and illegality as a dedicated fund It appears dial it 
would lake a constitutional amendment to fix both of these problems. The SD67/IIB20I approach ends up being (lie litigated result because it is believed the court will not o
ujiprove Ibis legislation us a settlement. A new settlement is always possible, but the approval process will Irnvc to be started over. Keep in mind tliat |>eop1e have Ixxn trying to 
fashion a settlement for over six years and it is liard lo imagine Hint any fundamentally new proposal will be offered. A constitutional amendment wonld solve a lot of the problems'*} 
wilh SBC7/IIB201 but their proponents arc unwilling to wait the lime such an approach requires. Similarly, (lie State could transfer sufficient assets to the Trust to guaranty
payment, but that would require (he court's confirmation of (lie Slate's right to place subsurface rights in (lie Trust. £

7

■'The setoffallowed by (he Supreme Coun for (lie Stale lo deduct what it has spent on Hie Menial Ileallli Program from Ihe amount il owes is likely lo elirnitmlc any financial 
obligalion for land losl from (lie trusl. This issue will be vigorously re-argued by Hie plaintiffs i f Ihc liligaiion is resumed, and Hie United Stales Supreme Courl will lie Hie ullimate1̂  
authority (although it does nol have to hear the ease). o

•H
H

4Tliis is disputed by Ihc opponents of Hie cuncnt settlement. -i
I-I

5lly definition "fair value" is a price at which the Sundowner receives fair compensation and the land user docs net pay more than will allow il to earn a reasonable profit.

6While industry will say they arc concerned wilh funding for mental health programs, (his is clearly driven by a desire to free up the land. Certainly individual industry' 
representatives may luivc a sincere interest in adequate mental health program funding, hut it is nol what is driving industry's interests here.

^The current settlement returns to llie Trust approximately 120,(100 acres of land in UieTanana and Haines State Forests. These forest lands were already open to logging and 
mining, hut wiUt more restrictions than is anticipated under Trust management.

8Tlie Trust should prevail on this issue. I f nol, however, the land may be losl and the State not owe any money because of Hie setoff.

‘■̂ The Trust has excellent arguments oil (his issue, bul public opinion may cause the courts lo look for another result.

0
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April 22, 1993

Richard M. Johannsen 
Perkins Coie
1029 West Third Avenue, Suite 300 
Anchorage, Alaska 99501

'Re: SB67/HB201 

Dear Rick:

You and Jeff Jessee have asked us to address the language of 
S367/HB201 for some time, most recently in connection with your 
April 15, 1993 proposed amendments. As you know, we have felt 
that SB67/H3201 have at least two serious legal problems which 
would likely lead to their rejection by the court. One of these 
problems is unenforceability. You have attempted to address 
enforceability in your recent proposed amendments. The other 
serious problem, whether the bills create a prohibited dedicated 
fund, is not perceived as a subject the legislature can address.1 
Because of these fundamental problems we are anxious to avoid the 
appearance that we are negotiating the terms of these bills.

In light of the effort your group has put into drafting this 
legislation we agree it is only fair to give you our thoughts.
In doing so, we are not negotiating the terms of S367/HB201, we 
are not endorsing SB67/HB201, even if our suggestions were 
accepted, and we have not changed our fundamental analysis that 
the SB67/HB201 approach is likely to fail as a settlement of the 
Weiss litigation for the reasons noted.2

Our comments will be directed to CSSB67(Jud) and 
CSHB201(Res) as if they were amended by your April 15 1993 
transmittal.

Sec. 2.

We are opposed to requiring DNR to manage the lands. DNR is 
not equipped to manage the lands appropriately. The fiscal note

*We f r a n k l y  f e e l  t h a t  t h a  u n a n f o r c e a b i l i t y  i s s u e  i s  s i m i l a r l y  i n c a p a b l e  o f  
l e g i s l a t i v e  c o r r e c t i o n .
2We d o  u n d e r s t a n d  t h a t  U s i b e l l i  p r e f e r s  g o i n g  b a c k  t o  t h e  o r i g i n a l  l i t i g a t i o n  
o v e r  c o n s u m m a t i n g  t h e  C h a p t e r  66 s e t t l e m e n t .  We t h i n k  p a s s a g e  o f  SB67/HB201 
w i l l  a c c o m p l i s h  t h a t  g o a l  o f  U s i b e l l i .
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prepared by DNR confirms this because no particular personnel are 
assigned to manage Trust land but rather a portion of DNR 
personnel expense is allocated to the Trust. This will lead to 
continued lack of attention to Trust lands, and, as will be 
discussed below, use of the Trust to fund general DNR functions.

We note that at line 15 of page 2, the addition of the words 
"and dispose of" appears to require disposal of the land and 
minerals. Simply using the word "manage" ought to be sufficient.

Sec. 3.

The imposition of AS 38.05.285 on the management of Trust 
land' is inappropriate. Multiple use and other State 
constitutional provisions relating to management of general grant 
land do not apply to the management of Trust land. Providing 
that in case of conflicts, trust management principles apply does 
not solve this problem, because (1) it sets up an inappropriate 
management criteria in the first place, and (2) provides too much 
opportunity for legal challenges to actions on Trust land.

Sec. 4.

Sea, comments below regarding "802" lands.

New Sec, 5.

New Section 5 proposed in your April 15th transmittal amends 
AS 37.14.031, added by Section 11 of Chapter 66 to provide that 
the Trust fund will be a separate fund within the Permanent Fund 
or the Treasury, Which is it? Who decides? If it is the 
Permanent Fund, is that part of the Treasury? If not how can 
funds be removed from the treasury and deposited into the 
Permanent Fund without an appropriation without running afoul of 
Article 9, Section 13 of the Constitution.

Sec. 5 (Old).

This section which contains the compensation scheme, is the 
one with the fundamental problems. First/ it is fundamentally 
unenforceable (we will address the remedy section where it comes 
up). Second, it raises the question of whether a binding 
commitment to pay or allocate a percentage of unrestricted 
general fund revenues is a constitutionally prohibited dedicated 
fund.

With respect to the former, Article 9, Section 13 of the 
Alaska Constitution provides that
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No m on ey  s h a l l  b e  w i t h d r a w n  f r om  t h e  t r e a s u r y  e x c e p t  i n
accordance with appropriations made by law.

Similarly AS 09.50.270 provides in part, "No attachment or 
execution shall issue against the State." Article 9, Section 13 
of the Constitution, makes any promise to pay or stated 
alternatively any debt based compensation to the trust (which is 
the essence of SB67/H3201) inherently unenforceable. We do not 
believe the court would approve a settlement wherein the 
beneficiaries release all of their rights to unreturned Trust 
land in exchange for an unenforceable promise to pay. Indeed# 
the 1978 legislation purporting to redesignate Mental Health • 
Trust Land as general grant land that was invalidated in S t a t e  v ,  

W e i s s ,  706 P.2d 681 (Alaska 1985) contained a promise to pay a 
percentage of funds received from all State lands. It is very 
hard to see how SB67/HB201 are different in this material aspect 
from the legislation invalidated in W e i s s . 3

With respect to the dedicated fund issue, Article 9, Section 
7 of the Alaska constitution prohibits dedicated funds except for 
(1) the permanent fund, (2) when required by the federal 
government for scats participation in federal programs, and (3) 
dedications existing upon the date of ratification of the 
Constitution. The first and third exceptions clearly do not 
apply.4 It is conceivable that the second exception applies 
which would make the dedication permissible. However, prudence 
requires that the issue be decided by the courts because the 
beneficiaries can not bear the risk that the dedication of a 
percentage of general fund revenues to the Trust is 
unconstitutional. You have suggested in conversation that this 
issue not be brought up by us and maybe no one else will. This 
would not be prudent because the issue could be raised after the 
beneficiaries had released their claim to Trust land, leaving 
them with nothing.

Frankly, we could live with the time involved to resolve 
this issue as long as the Chapter 66 option was preserved as a

3The  i s s u e  o f  e n f o r c e a b i l i t y  d o e s  n o t  im pugn  t h e  i n t e n t i o n s  o f  t h e  
l e g i s l a t u r e .  I t  s i m p l y  r e f l e c t s  t h e  u n d e n i a b l e  f a c t  t h a t  f u t u r e  l e g i s l a t u r e s  
may b e  f a c e d  w i t h  s i t u a t i o n s  w h e r e ,  i n  t h e i r  v i ew ,  t h e  p u b l i c  i n t e r e s t  
r e q u i r e s  a  b r e a c h ,  p a r t i c u l a r l y  i f  t h e r e  a r e  n o  p e n a l t i e s  i n v o l v e d .  I n  o r d e r  
t o  a v o i d  a n y  e n f o r c e a b i l i t y  q u e s t i o n s ,  i t  w o u l d  b e  a  s i m p l e  m a t t e r  t o  t r a n s f e r  
s u f f i c i e n t  i n c o m e  p r o d u c i n g  S t a t e  a s s e t s  t o  e q u a l  t h e  a n t i c i p a t e d  p a y m e n t  
r e q u i r e m e n t .  F o r  e x a m p l e ,  t h e  r e c e n t l y  i d e n t i f i e d  S u n f i s h  o i l  f i e l d  i n  Cook  
I n l e t  i s  e x p e c t e d  t o  g e n e r a t e  r o y a l t i e s  i n  t h e  S130 m i l l i o n  p e r  y e a r  r a n g e .  
T h i s  i s  c o m p l e t e l y  n ew  r e v e n u e ,  n o t  p r e v i o u s l y  e x p e c t e d  b y  t h e  S t a t e .  O f 
c o u r s e ,  t h i s  w o u l d  r e q u i r e  r e s o l u t i o n  o f  t h e  6( i)  i s s u e .  A t  l e a s t  t h e  t r i a l  
c o u r t ' s  r u l i n g  o n  t h i 3  I s s u e  i s  i m m i n e n t .
4Th e  c o n s t i t u t i o n  wa3 r a t i f i e d  i n  A p r i l  o f  1956 w h i l e  t h e  A l a s k a  M e n t a l  H e a l t h  
E n a b l i n g  A c t  was n o t  p a s s e d  u n t i l  J u l y  o f  1956.
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backup1, but believe the parties urging adoption of S367/H3201 
are unwilling to take the time involved. Similarly, a 
constitutional amendment could solve both the unenforceability 
and dedicated fund problems but we understand the proponents of 
SB67/H3201 are unwilling to consider such an approach.

The definition of unrestricted general fund revenues, while 
an improvement over no definition, is insufficient. The 
definition should list all current sources of revenues that are 
considered restricted (or not unrestricted) . Otherwise, it will 
be quite easy to get into later disagreement over what was or was 
not restricted on the effective date. To say that "all 
categories of accounting for money accruing to the general fund 
that' were not restricted" is too open-ended. First, X don't know 
what a "category of accounting" is. Second, new categories could 
be created. Also, since there will be some time before the 
effective date, new restrictions could be made to apply between 
now and the effective date.

Sec 6 (Old - as amended).

We recognize the effort that you and your group have put in 
to address the enforceability issue with your new proposed 
amendments to Section 6. We understand that the mandatory 
injunction approach (in the event the allocation is not made) was 
arrived at because you could not identify any other approach that 
would withstand constitutional scrutiny. In our view, the 
critical issue in evaluating the problem is to focus on "who's 
money is it?" In other words, are funds that have been 
"allocated" to the Mental Health Trust Income Account "owned" by 
the Trust. If so, it appears that a mandatory injunction 
transferring ownership of the funds from the State to the Trust 
would be unconstitutional under Article 9, Section 13 of the 
Alaska Constitution. If the Trust does not truly "own" the 
funds, then the hard won right of the beneficiaries to enforce 
the State's fiduciary obligations respecting expenditure of Trust 
funds would be nullified by Article 9, Section 13. This seems 
explicitly recognized in your amendment where it provides the 
mandatory injunction will issue "without regard to any difficulty 
of enforcement." The result seems to be that the payment 
obligation would still end up being unenforceable. Now, to the 
extent that you desired this to be tested in court, it would not
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sI n  t h i s  r e g a r d ,  ir.y c l i e n t ,  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  i s  p r o b a b l y  
much  more w i l l i n g  t o  c o n s i d e r  a n  e n f o r c e a b l e  p e r c e n t a g e  o f  g e n e r a l  f u n d  
r e v e n u e s  t h a n  Mr.  We i3S ,  who I  u n d e r s t a n d  t o  b e  c o n v i n c e d  t h e  S t a t e  w i l l  n e v e r  
l i v e  up t o  a paymen t  o b l i g a t i o n ,  r e g a r d l e s s  o f  t h e  e n f o r c e a b i l i t y  p r o v i s i o n s .  
B e c a u s e  o f  my b e l i e f  t h a t  s u f f i c i e n t  e n f o r c e a b i l i t y  p r o v i s i o n s  a r e  n o t  l i k e l y  
t o  b e  a c h i e v a b l e ,  M r .  W e i s s ' s  p o s i t i o n  and t h e  A s s o c i a t i o n ' s  a r e  p r o b a b l y  n o t ,  
a s  a p r a c t i c a l  m a t t e r ,  a n y  d i f f e r e n t .
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be objectionable to me as long as Chapter 66 is retained as an 
option.

With respect to inadequacy of security issues, clarifying 
that foreclosed LDA land is to be received by the Trust free and 
clear of any legislative restrictions has not been addressed. 
While proponents of SB67/H3201 can hypothesize that it may be 
better to leave that question open as a way to prevent a gung-ho 
development administration from breaching the payment obligation 
ir. order to open the LDAs to development, it simply is 
insufficient as a reason to deny the Trust an appropriate remedy.

In addition, the collateral is clearly insufficient (even 
with' the addition of the subsurface of conveyed land) to secure 
the debt because only a small part of the original Trust land not 
to be returned is serving as collateral for all of the land not 
to be returned. Obvious additions to the collateral would be 
subjecting the "802" interest protections and any municipal land 
that has not been conveyed out of municipal ownership as of the 
date of enactment to foreclosure. Usibelli has indicated that it 
is sure the State won’t breach the compensation obligation. If 
so, then it should not object to making its "802" interest 
protections subject to foreclosure in the event of default. The 
same is true with respect to the LDA management issue upon 
foreclosure. This brings up the concept of protection of the 
security. Under the proposed legislation, the State may do 
anything it wants on the pledged land, including reducing or 
eliminating its value as collateral. This substantially reduces 
its value as security.

Finally, the foreclosure procedures should specify more 
clearly, the rights upon foreclosure. Who conducts the sale? We 
assume non-judicial foreclosure rights are intended, but without 
elimination of the allocation obligation. It would appear that 
summary foreclosure of all parcels was intended. If so, it 
should be stated specifically. Since it would not appear that 
actual sales of the parcels to be foreclosed to third parties is 
contemplated, it seems a more direct approach could be taken.
This is the rental or lease approach that we have previously 
indicated would be preferred to a security interest approach. 
Under this approach, title to the "pledged" land would remain in 
the Trust, with the State "leasing" or "renting" the right to use 
the land. If the allocation were not made the "lease" could be 
terminated and all rights returned to the Trust without going 
through a foreclosure proceeding. The notice periods required to 
exercise such rights need not change from your proposed 
amendments,
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Sec. 7 (Old).

We have been advised by our consultants that the lack of a 
survey will substantially reduce if not completely eliminate the 
ability to manage Trust lands effectively. Without a survey it 
will not be possible to locate accurately which lands are Trust 
lands which are 802 lands and which are general grant la^ds. In 
addition, eliminating the requirement for survey for con eyances 
is completely contrary to property law as it has been 
consistently applied for centuries. Tentative Approval under the 
Statehood Act and Interim Conveyances under ANCSA were idopted 
solely as interim measures, with patents to follow after survey. 
Abandoning the requirement that property has to be sufficiently 
described to locate it on the ground in order to validly convey 
it for the sole purpose of saving survey costs is short-sighted 
and ill-advised.6

Sec. 8 (Old).

Trust land that has been disapproved for conveyance to 
municipalities (Subsection (C) ) should not be exempt from 
conveyance to the Trust.

No Trust Land was purchased so that Subsection (D) is 
inapplicable.7

Just because land has been selected by a Native corporation 
(Subsection (E)) does not mean the corporation would receive the 
land even absent the Trust's selection. There is no reason for 
the Trust to give up land because of Native corporation 
selections where the Native corporations would not receive the 
land in any event.

The same is true of Native allotment applications 
(Subsection F).

Land identified for exchange but not yet conveyed 
(Subsection (G)) should, by definition be identifiable right now. 
DNR should do so and the lands be evaluated, rather than wait for 
later and end up in dispute.

Many ILMAs have been granted where the receiving agency does 
not use the land for direct public services and/or uses the land

“DNR's c a l c u l a t i o n  o f  t h e  c o s t  o f  s u r v e y s  was  b a s e d  u p o n  a  f u l l  t o w n s h i p  a n d  
s e c t i o n s  s u r v e y  w h e r e  m u c h  c h e a p e r  p l a t t e d  m e t e s  a n d  b o u n d s  s u r v e y s  w o u l d  
s u f f i c e .  We e s t i m a t e  t h a t  t h e  c o s t  o f  t h e  l a t t e r  t y p e  o f  s u r v e y  w o u l d  r e d u c e  
t h e  c o s t  t o  a b o u t  20% o f  t h a t  e s t i m a t e d  b y  DNR.
’’i t  i s  p o s s i b l e  t h a t  e x i s t i n g  T r u s t  l a n d  was e n c u m b e r e d  w i t h  r e s t r i c t i o n s  
b e c a u s e  o f  c o n d i t i o n s  i m p o s e d  b y  a c c e p t i n g  g r a n t s  r e l a t i n g  t o  t h e  i m p r o v e m e n t  
o f  t h o s e  p a r c e l s .



APR 22 '9 3 11 :00AN JAMES B GOTTSTEIM P .3 /13

Richard M. Johannsen 
Comments on SB67/H3201 
April 22, 93 Page 7

to earn revenue. ILMAs and the like are susceptible to 
identification and, in fact, the various departments have been 
stonewalling on the "smallest practicable tract" determination 
that is being undertaken under the Settlement Agreement. 
Justification for continuation of each ILMA, including the 
necessary area should be required. If the departments have not 
complied with this process the land should be returned to the 
Trust.

Sec. 5 (Old).

The whole "802" process is clearly inappropriate as trust 
management. To the extent that the percentage is meant to 
compensate for this inappropriate management, the "802" 
provisions should be subject to continuing performance by the 
State of its obligations under the settlement. See above 
discussion regarding Section 6 (Old) as amended.

In any event the "802" lands should only include contracts 
as of the date of enactment, not the effective date.

We are not sure of the intent of subsection (f). If the 
idea is to validate all existing mining claims and leases on 
Trust land, it should say that. Continuation of management of 
these interests the same as general grant land should also depend 
upon the State's performance.

Sec 10 (Old).

Using Trust funds to pay for DNR's management is a raid on 
the Trust fund and undoubtedly will be used to fund non-Trust 
functions. This is particularly true because of the way DNR 
proposes to allocate a portion of individuals to the Trust. The 
cost of managing 802 interests should not be borne by the Trust.

Sec 11 (Old).

See comments on Section 10, above.

Sec. 13 (Old).

SB67/HB201 should not repeal Sections 54-57 of Chapter 86, 
except conditionally upon final approval, including exhaustion of 
appeals. In this way, if SB67/HB201 were to fail, Chapter 66 
would be resurrected. In fact, it seems to us that the Chapter 
66 and SB67/KB201 approaches could proceed contemporaneously in 
order to have some solution by the time of the effective date of 
approval.
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Sec. 15 (Old)„

The Trust’s security interest in Trust Land, should be 
recognised,

Sec. 16 (Old).

As discussed above, the land should be surveyed.

Secs. 17-19 (Old).

These effective date provisions are a whizzer-go-round. 
Literal reading of these sections requires approval of the 
current settlement (including rejection of legal challenges) 
before SB67/H3201 become effective. It does not appear that this 
is what is intended although your client's stated intention that 
it prefers the litigated approach to Chapter 66 makes us wonder 
if these effective date provisions are intended to make 
SB67/HB201 effective only if Chapter 66 would otherwise be 
approved. If the intent is that it becomes effective when 
Chapter 66 as amended by SB7/H3201 is approved by the courts as a 
final settlement including exhaustion of all appeals, that is 
what it should say.

Sec. 21 (New).

The grounds for modification of the consent decree should 
track those negotiated in the Settlement Agreement. It is also 
not clear what the intent is in saying that changes to 
unrestricted revenues are anticipated. Is the statement that the 
obligations are to place the Trust in the same position as if the 
State had not breached the Trust, an attempt to buttress the 
legislation against a citizen/taxpayer attack on the settlement 
as a giveaway?

As we indicated at the beginning, our addressing the 
proposed legislation should not be taken or expressed as an 
indication that we are negotiating on these bills. We think our 
comments make clear that SB67/HB201 as presently proposed are not 
viable vehicles for the settlement of the W e i s s  litigation. You 
know we also believe that whether it is us or someone else, legal 
challenges are almost certain to be raised and therefore the 
settlement consideration process under these bills will tend to 
be as long as the process under Chapter 66. With respect to the 
land returned to the Trust under the proposed legislation, and 
its management regime, it is our opinion that the Trust would be 
better off without it. That is why the enforceability/security 
provisions are so critical.
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I know that you have worked very hard on this legislation 
including attempting to address our concerns. Unfortunately, in 
our view, the approach insisted upon by your group can not form 
the basis of a settlement of the Mental Health Trust Lands 
litigation.

truly,

cc: facsimile
' Alaska Mental Health Association 
, S e n .  Drue Pearce 
Rep. Ron Larson 
Thomas S. Waldo 
Charles E. Cole 
Jeffrey L. Jessee 
Philip R. Volland 
Charles P. Boddy 
Robert B. Stiles

Gottstein

David T. Walker 
Vern T. Weiss 
Sen. Steve Frank 
Rep. Eileen Maclean 
Peter J. Maasen 
G. Thomas Koester 
Wendy S. Feuer 
Brian D. Bjorkquist 
Kent V. Dawson
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EXPLANATION OF CS FOR SENATE BILL NO. 67 (JUD)

April 12, 1993

BACKGROUND

C S  f o r  S e n a t e  B i l l  No. 6 7 (JUD) a m e n d s  C h a p t e r  66, S L A  
1991. C h a p t e r  66 w a s  i n t e n d e d  t o  c o n s t i t u t e  a " s e t t l e m e n t "  of 
t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  d i s p u t e  b u t  is n o w  h o p e l e s s l y  
e m b r o i l e d  in l e g a l  c h a l l e n g e s  b e i n g  a s s e r t e d  in t h e  W e i s s  
l i t i g a t i o n .  A  b r o a d  c o a l i t i o n  of i n t e r e s t s  s u p p o r t s  C S S B  67. 
T h e  c o a l i t i o n  i n c l u d e s  t w o  o f  t h e  f o u r  n a m e d  p l a i n t i f f s  
( b e n e f i c i a r y  g r o u p s )  in t h e  W e i s s  l i t i g a t i o n ,  t h e  p u b l i c  
i n t e r e s t  i n t e r v e n o r s  a n d  t h e  oil c o m p a n y  i n t e r v e n o r s  t h a t  a r e  
c h a l l e n g i n g  C h a p t e r  66 in t h e  W e i s s  l i t i g a t i o n ,  a n d  
r e p r e s e n t a t i v e s  of t h e  d e v e l o p m e n t  c o m m u n i t y  (the A l a s k a  C o a l  
A s s o c i a t i o n ,  t h e  A l a s k a  M i n e r s  A s s o c i a t i o n ,  a n d  t h e  R e s o u r c e  
D e v e l o p m e n t  C o u n c i l ) . T h e  c o a l i t i o n  is a t t e m p t i n g  t o  b u i l d  a 
c o n s e n s u s  f o r  t h e  a m e n d m e n t s  t o  C h a p t e r  66 a m o n g  t h e  s t a t e  a n d  
t h e  t w o  n a m e d  p l a i n t i f f s  w h o  s t i l l  s u p p o r t  a n  u n a m e n d e d  
C h a p t e r  66.

THE BASIC STRUCTURE OF CHAPTER 66, SLA 199 3,

C h a p t e r  66 e s t a b l i s h e s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  
a n d  c o n t a i n s  s i g n i f i c a n t  " p r o g r a m "  p r o v i s i o n s  t h a t  b e n e f i t  t h e  
r e c i p i e n t s  o f  m e n t a l  h e a l t h  services.. C h a p t e r  66 g e n e r a l l y  
r e c o n s t i t u t e s  t h e  l a n d  t r u s t  w i t h  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  
l a n d s  (OMHTLs) w h i c h  h a v e  n o t  b e e n  c o n v e y e d  b y  t h e  s t a t e  or 
p l a c e d  b y  t h e  l e g i s l a t u r e  in l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  
(LDAs) s u c h  as p a r k s  a n d  r e f u g e s .  T o  c o m p e n s a t e  t h e  t r u s t  for 
t h e  c o n v e y e d  a n d  l e g i s l a t i v e l y  d e s i g n a t e d  O M H T L s  n o t  b e i n g  
r e t u r n e d  t o  t h e  t r u s t ,  C h a p t e r  66 c a l l s  f o r  a n e g o t i a t e d  l a n d  
e x c h a n g e  i n v o l v i n g  " s u b s t i t u t e  l a n d "  t o  be p r o p o s e d  b y  t h e  
p l a i n t i f f s '  a t t o r n e y s .  O v e r  6 5 0 , 0 0 0  a c r e s  of  " s u b s t i t u t e  
l a n d "  h a v e  a l r e a d y  b e e n  p r o p o s e d .  I n  a d d i t i o n ,  u n d e r  
C h a p t e r  66 a p p r o x i m a t e l y  6.7 m i l l i o n  a c r e s  of s t a t e  l a n d  h a v e  
b e c o m e  " h y p o t h e c a t e d  l a n d "  t o  be f o r e c l o s e d  u p o n  if t h e  l a n d  
e x c h a n g e  is n o t  c o m p l e t e d  by  D e c e m b e r  1, 1994.

T h e  " s u b s t i t u t e  l a n d s "  a r e  v/hat h a s  c a u s e d  C h a p t e r  66 to  
b e c o m e  h o p e l e s s l y  e m b r o i l e d  in l i t i g a t i o n .  T h e  p u b l i c  
i n t e r e s t  i n t e r v e n o r s  (PIIs) h a v e  c h a l l e n g e d  C h a p t e r  66 
p r i m a r i l y  b e c a u s e  of i s s u e s  i n v o l v i n g  t h e  s u b s t i t u t e  lands.
T h e  o i l  c o m p a n y  i n t e r v e n o r s  ( U n ocal a n d  M a r a t h o n )  h a v e  
c h a l l e n g e d  C h a p t e r  66 in c o u r t  b e c a u s e  t h e y  h a v e  l e a s e s  on 
p r o p o s e d  s u b s t i t u t e  l a n d s  ( P S L s ) . T h e  a t t o r n e y s  f o r  t h e  s t a t e  
a n d  t h e  m e n t a l  h e a l t h  b e n e f i c i a r i e s  h a v e  d i s a g r e e m e n t s  o v e r  
t h e  a p p r o p r i a t e n e s s  of  t h e  p l a i n t i f f s '  P S L s  a n d  t h e  n a t u r e  a n d
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q u a n t i t y  of s u b s t i t u t e  l a n d  r e q u i r e d  t o  c o m p e n s a t e  t h e  tr u s t .  
D e v e l o p m e n t a l  i n t e r e s t s  a r e  a d v e r s e l y  a f f e c t e d  b y  a l a n d  
" f r e e z e "  t h a t  h a s  b e e n  i m p o s e d  o n  P S L s  (in a d d i t i o n  t o  t h e  
l a n d  " f r e e z e "  c o n t i n u i n g  t o  a f f e c t  O M H T L s  a n d  " h y p o t h e c a t e d  
lands") .

C h a p t e r  66 c o n t a i n s  a " s t e p  d o w n "  f u n d i n g  p r o v i s i o n  
r e q u i r i n g  t h a t  a p e r c e n t a g e  of t h e  " u n r e s t r i c t e d  r e v e n u e  of 
t h e  s t a t e "  b e  a l l o c a t e d  t o  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  
a c c o u n t  in e a c h  f i s c a l  y e a r  b e g i n n i n g  w i t h  F Y E  1992 a n d  e n d i n g  
in F Y E  2003.

THE BASIC STRUCTURE OF CSSB 67(JUD)

C S S B  67 r e t a i n s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  a n d  t h e  
s i g n i f i c a n t  " p r o g r a m "  p r o v i s i o n s  t h a t  b e n e f i t  t h e  r e c i p i e n t s  
of  m e n t a l  h e a l t h  s e r v i c e s .  In a d d i t i o n ,  C S S B  67 r e t a i n s  t h e  
c o n c e p t  of r e c o n s t i t u t i n g  t h e  l a n d  t r u s t  w i t h  O M H T L s  w h i c h  
h a v e  n o t  b e e n  c o n v e y e d  or a r e  n o t  w i t h i n  L D A s .

H o w e v e r ,  C S S B  67 a m e n d s  C h a p t e r  66 to r e m o v e  t h e  
c o m p l i c a t e d  l a n d  e x c h a n g e  p r o v i s i o n  f r o m  t h e  s e t t l e m e n t ,  
t h e r e b y  d o i n g  a w a y  w i t h  a l l  o f  t h e  l e g a l  p r o b l e m s  a n d  d i s p u t e s  
t h a t  i n v o l v e  s u b s t i t u t e  l a n d s  a n d  h y p o t h e c a t e d  lands.
I n s t e a d ,  u n d e r  C S S B  67 t h e  t r u s t  r e c e i v e s  m o n e t a r y  
c o m p e n s a t i o n  f o r  t h e  O M H T L  t h a t  is n o t  b e i n g  r e t u r n e d  to t h e  
tr u s t .  U n d e r  C S S B  67 t h a t  c o m p e n s a t i o n  is a n  a l l o c a t i o n  to 
t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  of 6% of t h e  
" u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  o f  t h e  s t a t e "  d u r i n g  e a c h  
f i s c a l  year. S e e  A S  3 7 . 1 4 . 0 3 6 ( c )  o n  p a g e s  3-4 of  C S S B  67.
T h e  m o n e y  is i n t e n d e d  to  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  O M H T L  
t h a t  c a n n o t  b e  r e t u r n e d  a n d  for t h e  l a n d  a n d  m i n e r a l  i n t e r e s t s  
t h a t  h a v e  b e e n  c a r v e d  o u t  of O M H T L  t h a t  is b e i n g  r e t u r n e d .  
T h e r e  is n o  c u t - o f f  d a t e  for t h i s  a n n u a l  p e r c e n t a g e  a l l o c a t i o n  
a n d  t h e  " s t e p  d o w n "  f u n d i n g  p r o v i s i o n  in C h a p t e r  66 is 
e l i m i n a t e d .

L e g i s l a t i v e l y  d e s i g n a t e d  O M H T L s  a r e  p l e d g e d  a s  c o l l a t e r a l  
fo r  t h e  s t a t e ' s  o b l i g a t i o n  t o  a l l o c a t e  the r e q u i r e d  p e r c e n t a g e  
a m o u n t  t o  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  e a c h  y e a r .
S e e  A S  3 7 . 1 4 . 0 3 6 ( d )  a n d  (e) o n  p a g e  4 of C S S B  67.

T h e  r e c o n s t i t u t e d  l a n d  t r u s t  w i l l  c o n s i s t  b a s i c a l l y  of 
t h e  s a m e  O M H T L s  t h a t  w o u l d  h a v e  b e e n  r e t u r n e d  t o  t h e  t r u s t  
u n d e r  C h a p t e r  66. T w o  d i f f e r e n c e s  are: (1) O M H T L s  s u b j e c t  t o
m i n i n g  c l a i m s  w i l l  b e  r e t u r n e d  t o  .the t r u s t  ( u n d e r  C h a p t e r  66, 
t h e  p l a i n t i f f s  h a d  t h e  o p t i o n  t o  a c c e p t  or r e j e c t  t h e s e  
l a n d s ) ; a n d  (2) O M H T L  c o n t a i n e d  i n  t h e  H a i n e s  S t a t e  F o r e s t  
R e s o u r c e  M a n a g e m e n t  A r e a  a n d  t h e  T a n a n a  V a l l e y  S t a t e  F o r e s t  
w i l l  n o t  b e  r e t u r n e d  t o  t h e  t r u s t .
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OTHER REFINEMENTS TO CHAPTER 66 MADE BY CSSB 67
1. Protection of Existing Third Party Interests or

Appropriated Uses and Management of Such Interests 
and Uses by the Alaska Department of Natural 
Resources (DNR) Under AS 38.05.802

C S S B  67 a m e n d s  C h a p t e r  66 t o  s p e c i f i c a l l y  p r o v i d e  t h a t  
t h e  t r u s t  a u t h o r i t y ' s  t i t l e  t o  t h e  la n d  b e i n g  r e t u r n e d  t o  t h e  
reco> ’i t u t e d  t r u s t  r e m a i n s  s u b j e c t  to  a l l  e x i s t i n g  t h i r d  
p a r J n t e r e s t s  (such as leases, c o n t r a c t s ,  p e r m i t s ,  a n d  
m i n i n g  c l a i m s )  a n d  a p p r o p r i a t e d  u s e s  (such as r i g h t s - o f - v / a y ) . 
S e e  A S  3 8 . 0 5 . 8 0 2 ( a )  a n d  (b) o n  p a g e  7 of C S S B  67.

U n l i k e  t h i r d  p a r t y  i n t e r e s t s  s u c h  as leases, t h e r e  is n o  
l e g a l  d o c u m e n t  t o  r e f l e c t  t h e  t e r m s  of m i n i n g  c l a i m s  o r  
l e a s e h o l d  l o c a t i o n s  a n d  D N R  n o r m a l l y  m a k e s  n o  " v a l i d i t y "  
d e t e r m i n a t i o n .  T h e  h o l d e r s  o f  m i n i n g  c l a i m s  a n d  l e a s e h o l d  
l o c a t i o n s  w o u l d  t h e r e f o r e  be  s u b j e c t  to  t h e  s t a t u s  q u o  —  t h e y  
w o u l d  f a c e  w h a t e v e r  c h a l l e n g e s  t h e y  m i g h t  f a c e  f r o m  t h e  t r u s t  
t h a t  t h e y  c o u l d  f a c e  f r o m  DNR. T h e  t r u s t  s i m p l y  t a k e s  s u b j e c t  
t o  t h e  c l a i m a n t ' s  r i g h t s ,  if any. U n l i k e  C h a p t e r  66, C S S B  67 
c l a r i f i e s  t h a t  f o r  p u r p o s e s  o f  m i n i n g  c l a i m s  a n d  m i n i n g  
l e a s e h o l d  l o c a t i o n s ,  O M H T L  is c o n s i d e r e d  t o  h a v e  b e e n  o p e n  t o  
m i n e r a l  e n t r y  u n l e s s  c l o s e d  t o  m i n e r a l  e n t r y  b y  a c o u r t  o r  D N R  
order. S e e  A S  3 8 . 0 5 . 8 0 2 ( f )  o n  p a g e  8 of C S S B  67. A l l  O M H T L  
h a s  b e e n  c l o s e d  t o  m i n e r a l  e n t r y  b y  c o u r t  a n d  D N R  o r d e r s  s i n c e  
N o v e m b e r  5, 19 8 5  a n d  t h e  p r o v i s i o n  is n o t  i n t e n d e d  t o  a l t e r  
t h e  e f f e c t  of  t h e s e  c l o s i n g  o r d e r s .

In a d d i t i o n ,  C S S B  67 i m p o s e s  a m a n d a t o r y  r e q u i r e m e n t  t h a t  
D N R  m a n a g e  a l l  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  a p p r o p r i a t e d  
u s e s  u n d e r  D N R ' s  l a n d  m a n a g e m e n t  r u l e s  a n d  s t a n d a r d s  f o r  
g e n e r a l  g r a n t  l a n d  (as o p p o s e d  t o  t h o s e  r u l e s  a n d  s t a n d a r d s  
t h a t  w i l l  b e  a p p l i c a b l e  t o  m e n t a l  h e a l t h  t r u s t  l a n d ) . S e e  
A S  3 8 . 0 5 . 8 0 2 ( c )  on  p a g e  7 of C S S B  67. F o r  e x a m p l e ,  r e n t a l  a n d  
r o y a l t y  d e c i s i o n s  f o r  e x i s t i n g  m i n e r a l  l e a s e s  o n  O M H T L  w o u l d  
b e  m a d e  b y  D N R  p u r s u a n t  t o  D N R ' s  n o r m a l  r e g u l a t i o n s  a n d  
w i t h o u t  r e g a r d  t o  t h e  f a c t  t h a t  t h e  l a n d  is O M H T L .  A l l  i n c o m e  
a n d  p r o c e e d s  f r o m  t h e  m a n a g e m e n t  o f  t h e s e  e x i s t i n g  i n t e r e s t s  
a n d  u s e s  m u s t  b e  d e p o s i t e d  b y  D N R  i n t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t .  S e e  A S  3 8 . 0 5 . 8 0 2 ( c )  on  p a g e  7 of C S S B  67.

T h e  b i l l  f u r t h e r  p r o v i d e s  t h a t  a p e r s o n  w h o  h o l d s  a 
p r o t e c t e d  i n t e r e s t  m a y  e n t e r  i n t o  a n  a g r e e m e n t  w i t h  D N R  a n d  
t h e  t r u s t  a u t h o r i t y  t o  w a i v e  D N R ' s  m a n d a t o r y  l a n d  m a n a g e m e n t  
u n d e r  g e n e r a l  g r a n t  l a n d  s t a n d a r d s .  S e e  A S  3 8 . 0 5 . 8 0 4  o n  
p a g e  8 of C S S B  67. T h i s  a l l o w s  a t h i r d  p a r t y  i n t e r e s t  h o l d e r  
t o  " o p t  in" t o  t h e  t r u s t  a u t h o r i t y  l a n d  m a n a g e m e n t  s y s t e m  o n c e  
t h e  t r u s t  a u t h o r i t y  h a s  e s t a b l i s h e d  a s t a b l e  l a n d  m a n a g e m e n t  
p r o g r a m  a n d  a s u c c e s s f u l  t r a c k  r e c o r d .
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2. Management of Reconstituted Trust Land Under
AS 37.14.009

E x c e p t  f o r  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  
a p p r o p r i a t e d  u s e s  ( w h i c h  m u s t  be m a n a g e d  b y  D N R  u n d e r  
A S  3 8 . 0 5 . 8 0 2 ,  as d i s c u s s e d  a b o v e ) ,  t h e  r e c o n s t i t u t e d  l a n d  
t r u s t  m u s t  b e  m a n a g e d ,  a s  r e q u i r e d  b y  C h a p t e r  66, u n d e r  
A S  3 7 . 1 4 . 0 0 9  in a f i d u c i a r y  m a n n e r  t o  f u l f i l l  t h e  p u r p o s e s  of 
t h e  t r u s t .  H o w e v e r ,  C S S B  67 a m e n d s  C h a p t e r  66 t o  r e q u i r e  t h e  
t r u s t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  r e l a t i n g  t o  la n d  
m a n a g e m e n t  a n d  d i s p o s a l .  S e e  A S  3 7 . 1 4 . 0 0 9 ( a ) ( 4 )  o n  p a g e  2 of  
C S S B  67. I n  a d d i t i o n ,  e x c e p t  f o r  e x i s t i n g  t h i r d  p a r t y  
i n t e r e s t s  a n d  a p p r o p r i a t e d ,  u s e s  ( w h i c h  m u s t  b e  m a n a g e d  b y  D N R  
u n d e r  A S  3 8 . 0 5 . 8 0 2 ) ,  C S S B  67 a m e n d s  C h a p t e r  66 t o  r e q u i r e  t h e  
t r u s t  a u t h o r i t y  t o  c o n t r a c t  w i t h  D N R  t o  m a n a g e  a n d  d i s p o s e  of 
r e c o n s t i t u t e d  t r u s t  l a n d s  in a c c o r d a n c e  w i t h  t h e  t r u s t  
a u t h o r i t y ' s  r e g u l a t i o n s  u n l e s s  t h e  t r u s t  a u t h o r i t y  d e t e r m i n e s  
t h a t  t h e  b e s t  i n t e r e s t s  of t h e  t r u s t  b e n e f i c i a r i e s  w o u l d  be 
s e r v e d  b y  o t h e r  a r r a n g e m e n t s  (for e x a m p l e ,  b y  h a v i n g  t h e  t r u s t  
a u t h o r i t y  m a n a g e  t h e  l a n d  i t s e l f  o r  t h r o u g h  a n o t h e r  
c o n t r a c t o r ) .  S e e  A S  3 7 . 1 4 . 0 0 9 ( a ) ( 4 )  o n  p a g e  2 o f  C S S B  67.

T h e  p o t e n t i a l  f o r  a c o n f l i c t  e x i s t s  o n  a n y  p a r c e l  of 
r e c o n s t i t u t e d  t r u s t  l a n d  b e t w e e n  D N R ' s  m a n a g e m e n t  o f  a 
p r o t e c t e d  t h i r d  p a r t y  i n t e r e s t  o r  a p p r o p r i a t e d  u s e  u n d e r  
A S  3 8 . 0 5 . 8 0 2  a n d  m a n a g e m e n t  of t h e  r e m a i n d e r  of t h e  l a n d  by 
t h e  t r u s t  a u t h o r i t y  (or D N R  a s  its c o n t r a c t o r )  u n d e r  
A S  3 7 . 1 4 . 0 0 9 .  T h e r e f o r e ,  C S S B  67 c o n t a i n s  a p r o v i s i o n  to 
r e q u i r e  t h a t  a n y  s u c h  c o n f l i c t s  a r e  t o  b e  r e s o l v e d  in 
a c c o r d a n c e  w i t h  t h e  m a n y  l a w s  ( i n c l u d i n g  c o u r t  d e c i s i o n s )  t h a t  
a p p l y  t o  c o n f l i c t s  b e t w e e n  c o n c u r r e n t  u s e r s  of land. S e e  
A S  3 7 . 1 4 . 0 0 9 ( c )  o n  p a g e  3 of C S S B  67. T h i s  m a k e s  it c l e a r  
t h a t  t h e  t r u s t  a u t h o r i t y ' s  m a n a g e m e n t  is s u b j e c t  t o  t h e s e  
d e v e l o p e d  l e g a l  p r i n c i p l e s  a n d  t h a t  t h e s e  p r i n c i p l e s  a r e  n o t  
t o  b e  d i s t i n g u i s h e d  o r  d i s r e g a r d e d  j u s t  b e c a u s e  t h e  t r u s t  is 
t h e  l a n d o w n e r  a n d  t h e  t r u s t  a u t h o r i t y  h a s  an  o b l i g a t i o n  to 
m a n a g e  i t s  a s s e t s  in  a f i d u c i a r y  m a n n e r  t o  f u l f i l l  t h e  
p u r p o s e s  o f  t h e  t r u s t .  O f  c o u r s e ,  b e c a u s e  t h e  t r u s t  t a k e s  its 
l a n d  s u b j e c t  t o  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s ,  a n y  
c o n t r a c t u a l  r i g h t s  a d d r e s s i n g  w h e t h e r  o t h e r  c o n c u r r e n t  l a n d  
u s e s  a r e  a l l o w e d  m u s t  a l s o  b e  h o n o r e d  b y  t h e  t r u s t  a u t h o r i t y  
in i t s  m a n a g e m e n t  of t h e  r e m a i n d e r  o f  a n y  p a r t i c u l a r  p a r c e l  of 
l a n d  u n d e r  A S  3 7 . 1 4 . 0 C 9 .

3. Public Interest Safeguards Applicable to Reconstituted
Trust Land Managed under AS 37.14.009

A s  u n d e r  C h a p t e r  66, u n d e r  A S  3 7 . 1 4 . 0 0 9  r e c o n s t i t u t e d  
t r u s t  l a n d  is t o  be m a n a g e d  b y  t h e  t r u s t  a u t h o r i t y  (or b y  D N R  
as  t h e  t r u s t  a u t h o r i t y ' s  c o n t r a c t o r )  w i t h o u t  c o m p l i a n c e  w i t h  
A S  3 8 . 0 4  o r  A S  38.05. B u t  C S S B  67 a m e n d s  C h a p t e r  66 t o

[00000-3000/AA931020.0121 - 4 - 4/12/93



i n c l u d e  a r e q u i r e m e n t  d e s i g n e d  t o  r e q u i r e  t h a t  d i s p o s a l  a n d  
u s e  o f  t r u s t  l a n d  u n d e r  A S  3 7 . 1 4 . 0 0 9  c o m p l y  w i t h  t h e  s t a t e  
c o n s t i t u t i o n  a n d  t h e  p r i n c i p l e  of m u l t i p l e  p u r p o s e  u s e  
c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .  S e e  A S  3 7 . 1 4 . 0 0 9 ( b ) ( 1 )  
o n  p a g e s  2-3 of C S S B  67. H o w e v e r ,  t h e  a m e n d m e n t  a l s o  
r e c o g n i z e s  t h a t  t h e  t r u s t  p r i n c i p l e s  e s t a b l i s h e d  in 
A S  3 7 . 1 4 . 0 0 7  a n d  A S  3 7 . 1 4 . 0 0 9  m u s t  t a k e  p r i o r i t y  if t h e y  
c o n f l i c t  w i t h  m u l t i p l e  p u r p o s e  use. I n  a d d i t i o n ,  C S S B  67 
a m e n d s  C h a p t e r  66 t o  r e q u i r e  p u b l i c  n o t i c e  of a n y  d i s p o s a l s  of 
t r u s t  l a n d  u n d e r  A S  3 7 . 1 4 . 0 0 9 ,  a 3 0 - d a y  c o m m e n t  p e r i o d ,  a n d  a 
f i n a l  p u b l i c  n o t i c e  of a n y  t r u s t  l a n d  d i s p o s a l s  u n d e r  
A S  3 7 . 1 4 . 0 0 9 .  S e e  A S  3 7 . 1 4 . 0 0 9 ( b ) ( 2 )  o n  p a g e  3 of C S S B  67. 
T h i s  e n s u r e s  t h a t  t r u s t  b e n e f i c i a r i e s ,  t r u s t  l a n d  d e v e l o p e r s ,  
p e o p l e  w h o  u s e  t r u s t  l a n d s  f o r  o t h e r  p u r p o s e s ,  a n d  o t h e r  
m e m b e r s  o f  t h e  p u b l i c  h a v e  a n  o p p o r t u n i t y  to  h a v e  t h e i r  v i e w s  
c o n s i d e r e d  by  t h e  t r u s t  a u t h o r i t y .  E x i s t i n g  t h i r d  p a r t y  
i n t e r e s t s  o r  a p p r o p r i a t e d  u s e s  c o n t i n u e  t o  be  m a n a g e d  like 
g e n e r a l  g r a n t  l a n d  u n d e r  A S  3 3 . 0 5 . 8 0 2  a n d  t h e r e f o r e  r e m a i n  
s u b j e c t  t o  A S  3 8 . 0 4  a n d  A S  3 8 . 0 5  u n l e s s  t h e  i n t e r e s t  h o l d e r  
e l e c t s  t o  " o p t  in" t o  t h e  t r u s t  a u t h o r i t y  l a n d  m a n a g e m e n t  
s y s t e m  g o v e r n e d  b y  A S  3 7 . 1 4 . 0 0 9 .

4. Definition of Unrestricted General Fund Revenue

C S S B  67 c o n t a i n s  a d e f i n i t i o n  of " u n r e s t r i c t e d  g e n e r a l  
f u n d  r e v e n u e  of  t h e  s t a t e "  t o  be u s e d  f o r  c a l c u l a t i n g  t h e  
a n n u a l  p e r c e n t a g e  a l l o c a t i o n  t o  b e  m a d e  b y  t h e  s t a t e  t o  t h e  
m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t .  S e e  A S  3 7 . 1 4 . 0 3 6 ( c )  on  
p a g e s  3-4 o f  C S S B  67. T h e  d e f i n i t i o n  t i e s  t h e  m e a n i n g  o f  t h i s  
p h r a s e  t o  t h e  m a n n e r  in w h i c h  m o n e y  is c a t e g o r i z e d  u n d e r  t h e  
s t a t e w i d e  a c c o u n t i n g  s y s t e m  as  o f  t h e  e f f e c t i v e  d a t e  of 
C h a p t e r  6 6 . T h e  p u r p o s e  of t h i s  p r o v i s i o n  is t o  r e m o v e  t h e  
p o s s i b i l i t y  t h a t  f u t u r e  r e s t r i c t i o n s  i m p o s e d  b y  t h e  
l e g i s l a t u r e  on  g e n e r a l  f u n d  r e v e n u e s  w i l l  h a v e  a n e g a t i v e  
i m p a c t  o n  t h e  d o l l a r  a m o u n t  u s e d  f o r  c a l c u l a t i n g  t h e  
p e r c e n t a g e  a l l o c a t e d  t o  t h e  t r u s t .  N o  l i m i t a t i o n  is p l a c e d  on 
t h e  l e g i s l a t u r e ' s  a b i l i t y  t o  i m p o s e  f u t u r e  r e s t r i c t i o n s ,  b u t  
f o r  p u r p o s e s  of c a l c u l a t i n g  t h e  a m o u n t  t o  be  a l l o c a t e d  t o  t h e  
tr u s t ,  a n y  s u c h  f u t u r e  r e s t r i c t i o n s  w o u l d  be  d i s r e g a r d e d .

5. Clarification of Land Reconstitution Ambiguities
Contained.in Chapter 66

C S S B  67 c o n t a i n s  s e v e r a l  p r o v i s i o n s  w h i c h  a r e  d e s i g n e d  t o  
c l a r i f y  a m b i g u i t i e s  in C h a p t e r  66, s u c h  as w h a t  l a n d  is 
a c t u a l l y  b e i n g  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  tr u s t .  U n d e r  
C h a p t e r  66 t h i s  is a m b i g u o u s  a n d  h a s  b e e n  le f t  o p e n  to 
n e g o t i a t i o n  b e t w e e n  t h e  s t a t e  a n d  t h e  p l a i n t i f f s '  a t t o r n e y s .  
C S S B  67 a m e n d s  C h a p t e r  66 t o  c l e a r l y  p r o v i d e  t h a t  a l l  O M H T L s  
a r e  t o  be  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t  u n l e s s  t h e y  h a v e  
b e e n  " c o n v e y e d "  or " r e s e r v e d  b y  l a w  f r o m  t h e  p u b l i c  d o m a i n . "
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S e e  A S  3 8 . 0 5 . 8 0 0  on p a g e s  5-6 of C S S B  67. T h e  t e r m s  
" c o n v e y e d "  a n d  " r e s e r v e d  b y  law f r o m  t h e  p u b l i c  d o m a i n "  a r e  
t h e n  s p e c i f i c a l l y  d e f i n e d .  S e e  A S  3 8 . 0 5 . 8 0 0 ( a ) ( 1 )  and (2) on 
p a g e s  6-7 o f  C S S B  67. C S S B  67 a l s o  c l a r i f i e s  t h a t  if e i t h e r  
t h e  s u r f a c e  o r  t h e  m i n e r a l  e s t a t e  of O M H T L  h a s  b e e n  " c o n v e y e d "  
o r  " r e s e r v e d  b y  l a w  f r o m  t h e  p u b l i c  d o m a i n , "  t h e n  n e i t h e r  
e s t a t e  is- b e i n g  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t .  S e e  
A S  3 8 . 0 5 . 8 0 0 ( b )  o n  p a g e  7 of C S S B  67. .

C S S B  67 c l a r i f i e s  t h a t  t h o s e  l a n d s  n o t  b e i n g  r e t u r n e d  to 
t h e  t r u s t  a r e  p e r m a n e n t l y  r e l e a s e d  f r o m  a n y  c l a i m  of t h e  
t r u s t .  S e e  S e c t i o n  15 on  p a g e  10 of C S S B  67.

A s  u n d e r  C h a p t e r  66, C S S B  67 r e q u i r e s  an  a c t u a l  
c o n v e y a n c e  o f  r e c o n s t i t u t e d  t r u s t  l a n d  f r o n  D N R  t o  t h e  t r u s t  
a u t h o r i t y .  B u t  C S S B  67 c l a r i f i e s  C h a p t e r  66 b y  p r o v i d i n g  t h a t  
r e c o n s t i t u t e d  t r u s t  l a n d  is t o  b e  c o n v e y e d  to  t h e  t r u s t  
a u t h o r i t y  b y  p a t e n t  w i t h o u t  a s u r v e y ,  r e s o l v i n g  a n o t h e r  m a t t e r  
t h a t  h a s  b e e n  t h e  s u b j e c t  of n e g o t i a t i o n s  u n d e r  C h a p t e r  66.
S e e  S e c t i o n  16 o n - p a g e s  1 0 - 1 1  of C S S B  67. CSSL 67 a m e n d s  t h e  
e x i s t i n g  A l a s k a  s t a t u t e  w h i c h  a r g u a b l y  r e q u i r e s  a s u r v e y  
b e f o r e  r e c o n s t i t u t e d  t r u s t  l a n d s  c o u l d  b e  c o n v e y e d  t o  t h e  
t r u s t  a u t h o r i t y .  S e e  A S  3 8 . 0 4 . 0 4 5 ( b )  on  p a g e s  4-5 of C S S B  67.

6* Funding of DNR Land Management Responsibilities

U n d e r  C h a p t e r  66, a s  a m e n d e d  b y  C S S B  67, D N R  is r e q u i r e d  
t o  m a n a g e  a l l  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  a p p r o p r i a t e d  
u s e s .  In  a d d i t i o n ,  t h e  t r u s t  a u t h o r i t y  is r e q u i r e d  t o  
c o n t r a c t  w i t h  D N R  t o  m a n a g e  r e c o n s t i t u t e d  t r u s t  l a n d  u n l e s s  
t h e  t r u s t  a u t h o r i t y  d e t e r m i n e s  t h a t  t h e  b e s t  i n t e r e s t s  o f  t h e  
t r u s t  b e n e f i c i a r i e s  w o u l d  b e  s e r v e d  b y  o t h e r  a r r a n g e m e n t s  
( d i r e c t  t r u s t  a u t h o r i t y  m a n a g e m e n t  o r  a c o n t r a c t u a l  
a r r a n g e m e n t  w i t h  a p r i v a t e  l a n d  m a n a g e r ) . C S S B  67 a m e n d s  
C h a p t e r  66 t o  a l l o w  t h e  l e g i s l a t u r e  t o  m a k e  a p p r o p r i a t i o n s  
f r o m  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  t o  f u n d  D N R ' s  land 
m a n a g e m e n t  d u t i e s .  S e e  A S  4 7 . 3 0 . 0 4 6 ( a )  o n  p a g e  9 of C S S B  67 
a n d  A S  4 7 . 3 0 . 0 5 6 ( a )  o n  p a g e  10 of C S S B  67. O f  c o u r s e ,  a n y  
r e v e n u e  g e n e r a t e d  f r o m  D N R ' s  m a n a g e m e n t  of  t h e  r e c o n s t i t u t e d  
t r u s t  m u s t  b e  d e p o s i t e d  b y  D N R  i n t o  t h e  s a m e  m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t  f r o m  w h i c h  D N R  c a n  b e  f u n d e d .

7. Resolution of Disputes Over Annual Percentage
Allocation, Collateral, and Foreclosure of
C o l l a t e r a l

U n d e r  C h a p t e r  66 t h e  A l a s k a  S u p r e m e  C o u r t  w a s  g i v e n  
o r i g i n a l  a n d  e x c l u s i v e  j u r i s d i c t i o n  o v e r  a n y  d i s p u t e s  a r i s i n g  
o u t  o f  r e c o n s t i t u t i o n  o f  t h e  tr u s t ,  t h e  l a n d  e x c h a n g e  
n e g o t i a t i o n s ,  a n d  t h e  c o l l a t e r a l  f o r  r e c o n s t i t u t i o n  of t h e  
l a n d  t r u s t .  C S S B  67 a m e n d s  C h a p t e r  66 to  r e t u r n  j u r i s d i c t i o n
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o v e r  a n y  s u c h  d i s p u t e s  t o  t h e  s u p e r i o r  c o u r t  a n d  t o  
s p e c i f i c a l l y  p r o v i d e  t h a t  t h e  s u p e r i o r  c o u r t  a l s o  h a s  
j u r i s d i c t i o n  o v e r  a n y  d i s p u t e  p e r t a i n i n g  t o  t h e  a n n u a l  
p e r c e n t a g e  a l l o c a t i o n  r e q u i r e d  t o  b e  m a d e  t o  t h e  m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t ,  t h e  c o l l a t e r a l  f o r  t h a t  a l l o c a t i o n  (the 
O M H T L  L D A s ) , a n d  a n y  f o r e c l o s u r e  of t h a t  c o l l a t e r a l .  S e e  
A S  22.10-. 0 2 0  (j ) "on p a g e  1 of C S S B  67. .In a d d i t i o n ,  C S S B  67 
s p e c i f i c a l l y  g i v e s  t h e  s u p e r i o r  c o u r t  t h e  p o w e r  t o  r e f e r  a n y  
s u c h  d i s p u t e s  to  a s p e c i a l  m a s t e r .  S e e  S e c t i o n  14 o n  p a g e  10 

o f  C S S B  67.

* * * * * *

C S S B  67 is e x a c t l y  t h e  s a m e  as a c o m p a n i o n  b i l l  in t h e  
H o u s e  ( C S H B  201) w i t h  t h e  e x c e p t i o n  o f  t h e  a m o u n t  of t h e  
a n n u a l  p e r c e n t a g e  a l l o c a t i o n  w h i c h  is 3% in t h e  H o u s e  bill.
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL j

/ s .
WALTER J. HICKEL, GOVERNOR

P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295 s-,---- --- -

May 4, 1993

Hon. Rick Halford, President 
Alaska State Senate
Eighteenth Alaska Legislature, First Session 
State Capitol, Room 111 
Juneau, Alaska 99801-1182

Dear President Halford:

After meeting with the settling plaintiffs in Weiss, we 
agree that two minor amendments should be made in the proposed 
language that was distributed to you earlier today to resolve Judge 
Greene's concerns in the mental health trust lands litigation. The 
amendments are reflected in the proposed language attached to this 
letter.

We are available to explain these proposed amendments. 
We urge your favorable consideration on this matter.

Very truly yours,

\

CEC:cl 

cc w/ enc.:

^  ' L̂ . K I

Charles E. Cole 
Attorney General

Sen. Robin Taylor 
Sen. Steve Frank 
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner 
Dept, of Natural Resources

03-C32LH
o n n : e d  o n  r e c y o e a  oaoe< c  y C .D
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R i c h a r d  M. J o h a n n s e n  
P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
W e n d y  S. Feuer, A s s i s t a n t  A t t o r n e y  G e n e r a l



REVISED

5/4/93

Proposed Amendments to CSHB 201(RES) and CSSB 67(JUD)

Page 1, line 2:

Following "mental health trust":

Delete all material

Insert and providing for an effective date.""

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

D e l e t e  all m a t e r i a l  

I n s e r t  the f o l l o w i n g :

"* Section 1. Section 55(g), ch. 66, SLA 1991, is amended to 

read:

(g) Except for public notice as provided under 

AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04, 

AS 38.05, and AS 38.50 do not apply to exchanges under this 

section.

* Sec. 2. Section 55(h), ch. 66, SLA 1991, is amended to read:

(h) If agreement cannot be reached between the plaintiffs in 

Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner 

of natural resources under (f) of this section as to appropriate 

lands to be conveyed to the trust as compensation or as to the

1



value of the original lands taken or of replacement lands, the 

Alaska Supreme Court shall resolve the disagreements using the 

criteria set out in this section, but may not give deference to the 

commissioner's finding under (i) of this section. The Alaska 

Supreme Court may order the commissioner of natural resources to 

convey appropriate state land to the trust without further 

legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 is amended by adding new 

subsections to read:

(i) The commissioner of natural resources shall give public 

notice as provided under AS 38.05.945(b) and (c) of proposed 

exchanges negotiated under (f) cf this section, or exchanges 

proposed by either the plaintiffs in Weiss v. State of Alaska (4FA- 

82-2208 Civil) or the commissioner of natural resources under (h) 

of this section. In the notice, the commissioner shall provice for 

a written comment period of at least 30 days. The commissioner 

shall hold a public hearing in the area of the land proposed to be 

conveyed to the trust under the proposed exchange.

(j) F o l l o w i n g  p u b l i c  n o t i c e  of a p r o p o s e d  e x c h a n g e  u n d e r  t h i s  

s e c t i o n  a n d  t h e  p u b l i c  h e a r i n g ,  t h e  c o m m i s s i o n e r  s h a l l  make, a n d  

ji v e  n o t i c e  of, a w r i t t e n  f i n d i n g  as to w h e t h e r  t h e  p r o p o s e d  

e x c h a n g e  m e e t s  t h e  c r i t e r i a  of (b) - (e) of t h i s  s e c t i o n .

(k) In o r d e r  to o b t a i n  j u d i c i a l  r e v i e w  of t h e  c o m m i s s i o n e r ' s  

f i n d i n g  u n d e r  (j) of t h i s  s e c t i o n  a n d  of t h e  e x c h a n g e ,  a p e r s o n  

m u s t

(1) have submitted written or oral comment in response

2



to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice cf appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 66, SLA 1991, is repealed and 

reenacted to read:

(a) To secure the reconstitution of the trust as provided in 

secs. 54 and 55 of this Act, the following land is hypothecated to 

the trust established by the Alaska Mental Health Enabling Act of 

1956, P.L. 84-830, 70 Stat. 709:

(1) original mental health land tnat will be returned to

the trust under sec. 54 of this Act; and

(2) up to 1,500, 000 acres of other state land as 

negotiated by the commissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-2208 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land hypothecated to the trust under (1) of this subsection, shall 

be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) S e c t io n s  56(a) and (b) o f  t h i s  Act t a k e  e f f e c t

3



on th e  e f f e c t i v e  d a te  o f  an Act p a s s e d  bv t h e  E ig h te e n th
Legislature amending provisions of ch. 66, SLA 1991 that relate to 

reconstitution of the corpus of the mental health trust.

(b) Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act 

take [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, is finally disapproved as a 

settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is 

repealed.

* Sec. 7. This Act takes effect immediately under

AS 01.10.070 (c) .
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M a y  4, 1993

Hon. R i c k  H a l f o r d ,  P r e s i d e n t  

A l a s k a  S t a t e  S e n a t e

E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n  

S t a t e  C a p i t o l ,  R o o m  111 

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  P r e s i d e n t  H a l f o r d :

O n  A p r i l  26, 1993, S u p e r i o r  C o u r t  J u d g e  M a r y  E.

G r e e n e  r u l e d  t h a t  t h e  l e g i s l a t i o n  s e t t l i n g  t h e  m e n t a l  h e a l t h  

t r u s t  l a n d s  l i t i g a t i o n  ( C h a p t e r  66, S L A  1991) w a s  

c o n s t i t u t i o n a l  in a l l  r e s p e c t s  e x c e p t  one. I n  h e r  v i e w ,  t h e  

p l e d g i n g  of t h e  l a n d  o n  t h e  " H y p o t h e c a t e d  L a n d s  L i s t "  t o  t h e  

t r u s t  as s e c u r i t y  f o r  t h e  s t a t e ' s  p e r f o r m a n c e  o f  its

o b l i g a t i o n s  u n d e r  ch. 66 w a s  n o t  v a l i d  b e c a u s e  it d i d  n o t

c o n t a i n  a d e q u a t e  s t a n d a r d s  t o  g u i d e  t h e  c o m m i s s i o n e r  o f  n a t u r a l  

r e s o u r c e s  ir» n e g o t i a t i n g  t h e  l i s t  w i t h  t h e  p l a i n t i f f s .

J u d g e  G r e e n e  w e n t  o u t  of h e r  w a y  t o  p o i n t  out,

h o w e v e r ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  e a s i l y  c u r e  t h e  p r o b l e m :

O b v i o u s l y ,  it w o u l d  be v e r y  e a s y  f o r  t h e  

l e g i s l a t u r e  to  r e m e d y  t h i s  p r o b l e m .  If t h e  

l e g i s l a t u r e  a m e n d e d  s e c t i o n  b6(a) t o  a d o p t  a 

s p e c i f i c ,  k n o w n  li s t  or  d e l e g a t e d  t h e  t a s k  of 

p r e p a r i n g  a n e w  li s t  w i t h  a d e q u a t e  s t a n d a r d s , 

t h e  d i f f i c u l t y  w o u l d  b e  e l i m i n a t e d .

M e m o r a n d u m  D e c i s i o n  and O r d e r  Re: I n t e r v e n o r s '

(April 26, 1993) a t  82, n. 42 ( e m p h a s i s  a d d e d ) .

C o m p l a i n t

03-C32LH prmied on recve’ed oaoP'd C Q



Hon. Rick Halford, President
Alaska State Senate

May 4, 1993
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T h e  a t t a c h e d  p r o p o s e d  a m e n d m e n t s  t o  C S S B  6 7 (JUD) 

w o u l d  i m p l e m e n t  J u d g e  G r e e n e ' s  s u g g e s t i o n  f o r  c u r i n g  ch. 66 by 

d e l e g a t i n g  to t h e  c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  t h e  t a s k  of 
p r e p a r i n g  a n e w  H y p o t h e c a t e d  L a n d s  List, t o  c o n s i s t  of (1) 

o r i g i n a l  m e n t a l  h e a l t h  l a n d  t h a t  w i l l  be r e t u r n e d  t o  t h e  t r u s t  

u n d e r  sec. 54, ch. 66, a n d  (2) u p  to  1.5 m i l l i o n  a c r e s  o f  o t h e r  

s t a t e  land, s e l e c t e d  u n d e r  t h e  c r i t e r i a  s e t  o u t  in secs. 55(d) 

a n d  ( e ) , ch. 66, for i d e n t i f y i n g  i a n d  t o  b e  e x c h a n g e d  t o  t h e  

t r u s t  in r e t u r n  for o r i g i n a l  m e n t a l  h e a l t h  l a n d  n o t  r e t u r n e d  t o  

t h e  tr u s t .  (This w i l l  r e d u c e  t h e  a m o u n t  of s t a t e  la n d  

h y p o t h e c a t e d  t o  t h e  t r u s t  f r o m  t h e  6.7 m i l l i o n  a c r e s  on t h e  

o r i g i n a l  H y p o t h e c a t e d  L a n d  L i s t  to n o  m o r e  t h a n  1.5 m i l l i o n  

a c r e s  and, b e c a u s e  t h e  s a m e  s t a n d a r d s  w i l l  b e  u s e d  f o r  

h y p o t h e c a t i o n  as for e x c h a n g e s ,  m a k e  it l i k e l y  t h a t  t h e  s a m e  

l a n d  t h a t  is h y p o t h e c a t e d  w i l l  u l t i m a t e l y  be  e x c h a n g e d  t o  t h e  

t r u s t . )

T h e  p r o p o s e d  a m e n d m e n t s  a l s o  m a x e  a t e c h n i c a l  

a m e n d m e n t  t o  ch. 66 by e x e m p t :n g  t h e  p r o c e s s  for r e c o n s t i t u t i n g  

the t r u s t  f r o m  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  r e q u i r e m e n t s  of 
A S  3 8 .04 a n d  A S  38,05, a n d  s u b s t i t u t i n g  p r o c e d u r e s  b y  w h i c h  t h e  

p u b l i c  m a y  p a r t i c i p a t e  in t h e  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  

h e a l t h  tr u s t .  J u d g e  G r e e n e  f o u n d  t h a t  t h e  p l a n n i n g  a n d  

c l a s s i f i c a t i o n  r e q u i r e m e n t s  of A S  3 8.04 a n d  A S  3 8 . 0 5  w o u l d  

a p p l y  to t h e  r e c o n s t i t u t i o n  p r o c e s s  u n d e r  ch. 66 a s  c u r r e n t l y  

w r i t t e n .  T h e  p r o p o s e d  a m e n d m e n t s  t o  C S S B  6 7 (FIN) w i l l  r e s u l t  

in s u b s t a n t i a l  s a v i n g s  of b o t h  t i m e  a n d  m o n e y  in c o m p l e t i n g  t h e  

r e c o n s t i t u t i o n  p r o c e s s  a n d  b r i n g i n g  t h i s  i s s u e  t o  f i n a l  

c l o s u r e .

In e f f e c t ,  J u d g e  G r e e n e  h a s  d e t e r m i n e d  t h a t  ch. 66, 

S L A  19 9 1  is a co n s t i t u t i o n a l ! * '  p e r m i s s i b l e  m e a n s  t o  s e t t l e  t h i s  

d i v i s i v e  a n d  c o s t l y  l a w s u i t  at h a s  a d v e r s e l y  i m p a c t e d  m a n y  

p e o p l e  in t h e  state. P a s s a g e  of t h e  a m e n d e d  v e r s i o n  o f  C S S B  

6 7 (FIN) t h a t  w e  a, e p r o p o s i n g  w i l l  (1) s i g n i f i c a n t l y  a d v a n c e  

t h e  final s e t t l e m e n t  of t h e  case, a n d  (2) f r e e  m o s t  o f  t h e  la n d  

on  t h e  o r i g i n a l  H y p o t h e c a t e d  L a n d s  L i s t  f o r  d e v e l o p m e n t .

If t h i s  l e g i s l a t i o n  is n o t  e n a c t e d  b e f o r e  t h e  

l e g i s l a t u r e  a d j o u r n s ,  t h e  c h a n c e s  a r e  s t r o n g  t h a t  t h e  

s e t t l e m e n t  a g r e e m e n t  r e a c h e d  w i t h  t h e  W e i s s  p l a i n t i f f s  u n d e r  

ch. 66 w i l l  be t e r m i n a t e d  a n d  t h e  h e a d w a y  w e  h a v e  m a d e  o v e r  t h e  

p a s t  t w o  y e a r s  in s e t t l i n g  t h e  m e n t a l  h e a l t h  l a n d s  m e s s  w i l l  

b e c o m e  a d e a d  letter.
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W e  u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  of t h e  p r o p o s e d  
a m e n d m e n t s .

V e r y  t r u l y  yours,

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

C E C : c l

cc w/ e n c . : Sen. R o b i n  T a y l o r
Sen. S t e v e  F r a n k  
Sen. D r u e  P e a r c e

P a t  Ryan, C h i e f  of S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  of t h e  G o v e r n o r

Hon. G l e n n  A. Olds, C o m m i s s i o n e r  
Dept, of N a t u r a l  R e s o u r c e s

D a v i d  T. W a l k e r  
J a m e s  B. G o t t s t e i n  
J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
R i c h a r d  M. J o h a n n s e n  
P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
W e n d y  S. Feuer, A s s i s t a n t  A t t o r n e y  G e n e r a l



Proposed Amendments to CSHB 201(RES) and CSSB 67(JUD)

Page 1, line 2:

F o l l o w i n g  " m e n t a l  h e a l t h  trust":

D e l e t e  all m a t e r i a l

Insert and providing for an effective date.""

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

Delete all material 

Insert the following:

"* S e c t i o n  1. Section 55(g), ch. 66, SLA 19 is amended to 

read:

(g) Except for AS 38.05.945(b) and (c), the [THE1 provisions 

of AS 38.04, AS 38.05, and AS 38.50 do not apply to exchanges under 

this section.

* Sec. 2. Section 55, ch. 66, SLA 1991 is amended by adding new 

subsections to read:

(i) The commissioner of natural resources shall give public 

notice as provided under AS 38.05.945(b) and (c) of proposed 

exchanges negotiated under (f) of this section, or exchanges 

proposed by either the plaintiffs in Weiss v. State of Alaska (4FA- 

82-2208 Civil) or the commissioner of natural resources under (h) 

of this section. In the notice, the commissioner shall provide for



a written comment period of at least 30 days. The commissioner 

shall hold a public hearing in the area of the land proposed to be 

conveyed to the trust under the proposed exchange.

(j) Following public notice of a proposed exchange under this 

section and the public hearing, the commissioner shall make, and 

give notice of, a written finding as to whether the proposed 

exchange meets the criteria of (b) - (e) of this section.

(k) In order to obtain judicial review of the commissioner's 

finding under (j) of this section and of the exchange, a person 

must

(1) have submitted written or oral comment in response 

to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice of appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 3. Section 56(a), ch. 66, SLA 1991, is repealed and 

reenacted to read:

(a) To secure the reconstitution of the trust as provided m

secs. 54 and 55 of this Act, the following land is hypothecated to

the trust established by the Alaska Mental Health Enabling Act of 

1956, P.w. 84-830, 70 Stat. 709:

(1) original mental health land that will be returned to

the trust under sec. 54 of this Act; and

2



(2) up to 1,500, 000 acres of other state land as 

negotiated by the conmissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-22C8 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land returned to the trust under (1) of this subsection, shall be

sufficient to reconstitute the trust.

* Sec. 4. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) Sections 56(a) and (b) of this Act taka effect

on the effective date of an Act passed bv the Eighteenth 

Legislature amending provisions of ch. 66, SLA 1991 that relate to 

reconstitution of the corpus of the mental health trust.

(b) Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act 

take [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sac. 5. If ch. 66, SLA 1991, is finally disapproved as a

settlement of Weiss State, 4FA-82-2208 Civil, this Act is

repealed.

* Sec. 6. This Act takes effect immediately under 

AS 01.10.070 (c) .
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WALTER J. HICKEL, GOVERNOR

OFFICE OF THE A TTORNEY GENERAL 
M a r c h  12, 1993

D E P A R TM E N T O F L A W

Hon. B i l l  W i l l i a m s ,  C h a i r m a n  
H o u s e  R e s o u r c e s  C o m m i t t e e  
E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l ,  R o o m  128 
Juneau, A l a s k a  9 9 8 0 1 - 1 1 3 2

Re: H o u s e  R e s o u r c e s  C o m m i t t e e
H e a r i n g  on H B  201

D e a r  C h a i r m a n  W i l l i a m s :

W h i l e  I w a s  u n a b l e  to  a t t e n d  a l l  o f  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e  m e e t i n g  on H B  2 01 t h i s  m o r n i n g ,  I h a v e  b e e n  t o l d  t h e  
s u b s t a n c e  c f  t h e  t e s t i m o n y  of s o m e  of t h e  o t h e r  w i t n e s s e s .  B e c a u s e  
I h a v e  a m a r k e d  d i s a g r e e m e n t  w i t h  s o m e  o f  t h e i r  r e p r e s e n t a t i o n s ,  
i n c l u d i n g  t h e  c h a r a c t e r i z a t i o n  of  m y  p o s i t i o n  o n  s e v e r a l  m a t t e r s ,  
I a m  c o m p e l l e d  to  r e s p o n d .

F i r s t ,  t h e r e  is n o  q u e s t i o n  b u t  t h a t  t h e  1978 l e g i s l a t i o n  
r e m o v i n g  m e n t a l  h e a l t h  l a n d s  f r o m  t r u s t  s t a t u s ,  c o u p l e d  w i t h  t h e  
l e g i s l a t u r e ' s  f a i l u r e  t o  a p p r o p r i a t e  a n y  f u n d s  t o  c o m p e n s a t e  t h e  
t r u s t  f o r  t h e s e  lands, c o n s t i t u t e d  a b r e a c h  of t r u s t .  T h e  A l a s k a  
S u p r e m e  C o u r t  d e c i d e d  t h a t  t o  b e  t h e  case, a n d  I a g r e e  w i t h  t h e  
d e c i s i o n .  T h e  p l a i n t i f f s '  o t h e r  c l a i m s  o f  b r e a c h ,  as o u t l i n e d  b y  
R e p r e s e n t a t i v e  H u d s o n ,  h a v e  n o t  b e e n  r e s o l v e d  b y  t h e  h i g h  c o u r t  
and, in l i g h t  o f  t h e  s t a t e ' s  s u b s t a n t i a l  f i n a n c i a l  c o m m i t m e n t  t o  
m e n t a l  h e a i t h  p r o g r a m s  o v e r  t h e  ye a r s ,  I a m  c o n v i n c e d  t h a t  t h o s e  
c l a i m s  f o r  p a s t  d a m a g e s  h a v e  l i t t l e  m e r i t .

W h a t  h a s  e l u d e d  e v e r y o n e  to  d a t e  is a f i n a l  r e s o l u t i o n  to  
t h e  e n t i r e  c o n t r o v e r s y .  A s  I s t a t e d  t h i s  m o r n i n g ,  m y  v i e w  is t h a t  
r e s o l u t i o n  m u s t  b e a r  a r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  r e m e d y  
s p e c i f i e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t :  (1) r e t u r n  t o  t r u s t  s t a t u s
of t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  s t i l l  in s t a t e  o w n e r s h i p ;  a n d
(2) c o m p e n s a t i o n  t o  t h e  t r u s t  f o r  t h e  f a i r  m a r k e t  v a l u e  o f  f o r m e r  
m e n t a l  h e a l t h  l a n d s  t h a t  lave b e e n  s o l d  s u b j e c t  t o  a s e t - o f f  f o r  
s t a t e  m e n t a l  h e a l t h  e x p e n d i t u r e s .

O n e  of p l a i n t i f f s '  a t t o r n e y s  r e m a r k e d  t h a t  t h e y  s h o u l d  
n o t  be c o n s i d e r e d  " g r e e d y "  b e c a u s e  t h e  s i x  p e r c e n t  of t h e  s t a t e ' s  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  t h a t  t h e y  a r e  d e m a n d i n g  —  a n  
a m o u n t  a l m o s t  e v e r y o n e  a g r e e s  b e a r s  n o  r e l a t i o n  t o  t h e  e a r n i n g  
c a p a c i t y  o f  t h e  o r i g i n a l  l a n d  g r a n t  —  w a s  t a k e n  f r o m  c h a p t e r  210, 
S L A  1990. W h i l e  c h a p t e r  2 1 0  d i d  a l l o c a t e  s i x  p e r c e n t  of 
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t ,  it d i d  n o t  d o  a n u m b e r  of t h e  t h i n g s  w h i c h  t h e
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