
A LA SKA L E G IS L A T U R E  C O M M ITTEE  F I L E S 1 9 9 3 -1 9 9 4 8 6 7 2
8 0 2 6 HO USE R ESO U R C ES <



1

2

3

4

5

6

7

3

9

10

11

12

13

14

15

11

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

W ORK D R A F T  WORK D R A F T  WORK D R A F T

d e p a rtm e n t shall

(1) com p ly  w ith  AS 38.05.285: how ever, the a u th o r ity  and the

d e p a rtm e n t are  excused fro m  com p ly in g  w ith  the re q u irem en ts  o f AS 38.05.285 

i f  d isposal o r  use o f state land  in  co n fo rm ity  w ith  th a t section w ou ld  c o n flic t w ith  

a pow er, d u tv . o r  re sp o n s ib ility  o f Lhe trustee set ou t in AS 37.14.007 o r 37.14.009:

( 2 )  give public notice in the manner provided under AS 38.05.945(b)

and (c)

(A ) o f  a p re lim in a ry  decision to dispose o f tru s t la n d  and 

cons ide r anv w ritte n  com m ents subm itted  w ith in  30 davs o f the g iv in g  o f 

the p u b lic  notice  before m a k in g  a fin a l decision: and

(B ) o f a fin a l decision to dispose o f tru s t land  [, B U T  IS N O T 

O T H E R W IS E  B O U N D  B Y  TH E  PROVISION.: OF AS 38.04 OR AS 38.05].

*  Sec. 4. AS 37.14.009, added by sec. 10, ch. 66, S LA  1991, is amended by adding a new 

subsection to read:

(c) In  exercising its pow er under (a)(1) - (4) and (b) o f  this section w ith  

respect to land or m inerals where there is a protected interest under AS 38.05.802, the 

au thority  or, to the extent that i t  is managing o r disposing o f the land o r m inerals o f  

the trust under (a)(4) o f  this section, the Department o f Natural Resources shall com ply 

w ith  a ll statutes, regulations, and the common law applicable to conflic ts between 

d iffe re n t owners o f  the land and m ineral interests in the same land.

*  Sec. 5. AS 37.14.036(c), added by sec. 11, ch. 66, SLA  1991, is repealed and reenacted 

to read:

(c) As compensation (1) fo r the land and minerals, o r interests in them, that 

constituted the trust established by the enabling A ct and that are not reconstituted as 

part o f  the mental health trust corpus established under AS 38.05.800, and (2) fo r  any 

reduction in value to the trust resulting from  the management o r disposal o f  land or 

m inerals under AS 38.05.802, the state shall make an annual payment o f  three percent 

o f  the unrestricted general fund revenue o f the state during each fiscal year. The 

com m issioner o f  revenue shall annually allocate that amount from  the general fund to 

the mental health trust income account established in  (a) o f  this section. In  this 

subsection, "unrestricted general fund revenue o f  the state" means a ll the categories o f
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accounting fo r money accruing to the state general fund that, under the statewide 

accounting system as established on the effective date o f  ch. 66, S LA  1991, were 

id e n tifie d  as revenue that was not restricted by law  to a specific use.

*  Sec. 6. AS 37.14.036, added by sec. 11, ch. 66, SLA  1991, is amended by adding new 

subsections to read:

(d) T o  secure the allocation o f amounts required under (c) o f  this section, 

except fo r  land and minerals identified in AS 38.05.800(a)(1), land and minerals 

granted to the state under the enabling A ct, and that are, on the e ffective  date o f ch. 

66, S LA  1991, designated by law as a state park, state forest, state game refuge, state 

w ild l ife  refuge, state game sanctuary, state recreational area, state recreational river, 

state wilderness park, state marine park, state special management area, state public 

use area, c rit ica l habitat area, bald eagle preserve, bison range, o r moose range, are 

p ledged as security to the mental health trust. T itle  to this land and m inerals remains 

in  the state and

(1) notw ithstanding tire grant o f the land and m inerals to the state under 

the enabling A c t o r the pledge o f the land and minerals as security, the state may 

continue to conduct a ll activ ities on the land and minerals that are authorized by law; 

and

(2) so long as a default does not exist under (c) o f this section, income 

fro m  that land and minerals shall be deposited in  the general fund  and considered 

unrestricted general funds o f  the state.

(e) Upon default, the foreclosure o f the land and m inerals pledged as security 

under (d) o f  f' section, including the parcels to be foreclosed and the manner o f  

foreclosure, shall be determined by the superior court.

*  Sec. 7. AS 38.04.045(b) is amended to read:

(b) Before the issuance o f a long-term  lease under AS 38.05.070 o r o f  a patent 

fo r  state land, an o ff ic ia l cadastral survey shall be accomplished, unless a comparable, 

approved survey exists that has been conducted by the federal Bureau o f Land 

Management. Before land may be offered under AS 38.05.055, 38.05.057, AS 38.08, 

o r AS 38.09, an o ff ic ia l rectangular survey g rid  shall be established. The rectangular 

survey section com er positions shall be monumented and shown on a cadastral survey

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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p lat approved by the state. For those areas where the state m ay wish to convey 

surface estate outside o f an o ff ic ia l rectangular survey grid, the com m issioner may 

w a ive  monumentarion o f ind iv idua l section com er positions and substitute an o ff ic ia l 

con tro l survey w ith  control points being monumented and shown on contro l survey 

plats approved by the state. The com m issioner may not issue more than one 

conveyance fo r each section w ith in  a township outside o f an o ff ic ia l rectangular survey 

g rid . No portion o f land to be conveyed may be located more than tw o m iles from  an 

o ff ic ia l survey control monument except that the com m issioner may waive this 

requirem ent on a determination that a single purpose use does not ju s t ify  the 

requirem ent i f  the existing status o f the land is know n w ith  reasonable certainty. The 

lo ts and tracts in state subdivisions shall be monumented and the cadastral survey and 

plats fo r  the subdivision shall be approved by the state. Where land is located w ith in  

a m u n ic ip a lity  w ith  planning, p la tting, and zoning powers, plats fo r state subdivisions 

shall com p ly  w ith  local ordinances and regulations in the same manner and to the same 

extent as plats fo r subdivisions by other landowners. State subdivisions shall be file d  

and recorded in  the d is tric t recorder’s o ffice . The requirem ent; o f  this section do not 

app ly to land  tha t is to  be conveyed to  the A laska  M en ta l H ea lth  T ru s t  A u th o r ity  

estab lished  bv AS 47.30.011 o r  to land made available through a cabin perm it system, 

fo r  m ateria l sales, fo r short-term leases, fo r  parcels adjoin ing a surveyed righ t-o f-w ay, 

o r fo r land that has been open to random staking under the remote parcel program o r 

homestead program in the past; however, fo r short-term leases,. the lessee must com ply 

w ith  loca l subdivision ordinances unless waived by the m un ic ipa lity  under procedures 

specified  by ordinance. In this subsection, "a single purpose use" includes a 

com m unication site, an aid to navigation, and a park site.

*  Sec. 8. AS 38.05.800 is repealed and reenacted to read:

Sec. 38.05.800. R E C O N S T IT U T IO N  OF M E N T A L  H E A L T H  TR U S T 

CO RPUS, (a) The corpus o f  the m ental health trust includes land and minerals 

granted to the state under the A laska M enta l Health Enabling A c t o f  1956, P.L. 84- 

830, 70 Stat. 709, that, on the e ffective date o f  ch. 66, S LA  1991, have not been 

conveyed by the state o r reserved by law  from  the public domain. In  this subsection,

(1) "conveyed" means that the land o r minerals

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(A ) are subject to a contract fo r the sale o f the land entered in to  

by the state o r a m un ic ipa lity  o f  the state;

(B ) are subject to a patent or deed executed in  favor o f  a 

person, a m un ic ipa lity , or the U n ivers ity  o f  Alaska;

(C) are subject to a selection by a m un ic ipa lity  under AS 29.65 

o r under form er AS 29.18.190 - 29.18.200 that has been approved by the 

d irec to r before the effective date o f  ch. 66, SLA 1991;

(D ) were purchased by the state w ith  federal, state, or jo in t  

federal and state funds in  which the related program imposes restrictions on the 

management or use o f  the land o r minerals purchased;

(E) have been selected by a Native corporation under 43 U.S.C.

1611;

(F) are subject to a cla im  o f  allotment under 43 U.S.C. 1634 o r 

is land or minerals fo r which a certificate o f a llotm ent has been issued to a 

N ative under applicable federal law;

(G) have been iden tified  fo r conveyance as pan  o f  an exchange 

agreement between the state and a Native corporation o r between the state and 

the U n ive rs ity  o f  A laska, but the land o r minerals were not, on the effective 

date o f  ch. 66, S LA  1991, subject to a patent or deed;

(H ) are subject to an interagency land management agreement, 

interagency land management transfer, management agreement, o r management 

rig h t and the land o r m inerals are necessary to carry out the purpose o f  the 

interagency land management agreement, interagency land management 

transfer, management agreement, or management right;

(2) "reserved by law from  the public domain" means that the land o r 

m inera ls were, on the effective date o f  ch. 66, S LA  1991, designated by law  as a state 

park, state forest, state game refuge, state w ild life  refuge, state game sanctuary, state 

recreational area, state recreational river, state wilderness park, state marine park, state 

special management area, state pub lic  use area, critica l habitat area, bald eagle 

preserve, bison range, or moose range.

(b) For purposes o f reconstituting the corpus o f the mental health trust, the

C S H B  201(RES) -6-
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land and minerals described in (a)(1) o f  this section are includable in the trust corpus 

o n ly  i f  both the land and the m inerals meet the requirements o f  (a)(1) o f  this section.

*  Sec. 9. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. M A N A G E M E N T  OF E X IS T IN G  L A N D  A N D  M IN E R A L  

IN TE R E S T S  IN  R E C O N S T IT U T E D  M E N T A L  H E A L T H  T R U S T  CORPUS, (a) 

Land  and minerals included in the corpus o f the mental health trust under 

AS 38.05.800 are subject to the terms, conditions, and provisions, and a ll rights related 

thereto, o f  a lease, land rig h t convertib le  to title, timber contract, material, sale contract, 

land  use perm it, righ t-o f-w ay, prospecting perm it, exploration perm it, water righ t, o r 

o the r land o r m inera l interest issued by o r acquired from the U n ited  States o r the state 

before the effective date o f  ch. 66, S LA  1991.

(b) Land and m inerals included in  the corpus o f the mental health trust under 

A S  38.05.800 are subject to a m in ing  c la im  or m in ing leasehold location i f  the c la im  

o r loca tion

(1) was acquired on o r before the effective date o f  ch. 66, S LA  1991;

(2) was in  com pliance w ith  applicable laws and regulations that were 

in  e ffec t on the e ffective  date o f  ch. 66, S LA  1991; and

(3) continues in  com pliance w ith  applicable laws and regulations at a ll 

tim es a fte r the e ffective date o f  ch. 66, S L A  1991.

(c) The department shall manage an interest in  land o r m inerals that is 

ide n tifie d  in (a) o r (b) o f  this section as general grant land, subject on ly to the laws, 

in c lu d in g  regulations and standards, applicable to general grant land o f the state and 

w ith o u t regard to any law  that may be applicable to management o f  other land o r 

m inera ls o f  the trust. However, the proceeds o f the management o f the land o r 

m inera ls managed under this section shall be deposited in to  the m ental health trust 

incom e account under AS 37.14.036(a)(1).

(d) The department shall manage an interest in  land o r m inerals that is 

id e n tifie d  in  (a) o r (b) o f this section fo r on ly  as long as the lease, land righ t 

conve rtib le  to t i tb ,  tim ber contract, m ateria l sale contract, land use perm it, r igh t-o f- 

w ay, prospecting perm it, exploration perm it, water righ t, m in ing  cla im , m in ing  

leasehold, o r other land or m ineral interest that qualifies the land o r minerals fo r

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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management under this section continues in effect. When a lease, land righ t 

convertib le  to title , tim ber contract, m aterial sale contract, land use perm it, r igh t-o f- 

w ay, prospecting perm it, exploration perm it, water rig h t, m in ing  c la im , m in ing  

leasehold, o r other land o r m ineral interest identified  in  (a) o r (b) o f  this section 

expires, the land o r minerals o f  the trust that were subject to that interest shall be 

managed under AS 37.14.009

(e) In the case o f  land subject to a land righ t convertib le  to tit le  issued o r 

obtained before the effective date o f  ch. 66, S LA  1991, the authority shall jo in  in  

executing the patent o r deed that is issued to consummate the issuance o f  title upon 

the com 'ersion o f  the right. When a patent or deed issues under this paragraph,

(A ) the land covered by the patent o r deed and the minerals are 

no longer pan o f  the corpus o f  the mental health trust; and

(B ) the land and minerals are released fro m  the mental health 

trust established by the enabling A c t and from  any c la im  o f  the authority o r o f  

the beneficiaries o f  the trust.

( f)  F cr purposes o f  (b) o f  this section, unless closed by co un  order or by an 

order o f  the department, land and m inerals obtained by the state under the enabling 

A c t are considered to have been open to m ineral entry.

Sec. 38.05.804. R IG H T  OF IN T E R E S T  H O LD E R  T O  W A IV E  PRO VISIO NS. 

A  person who holds an interest described in  AS 38.05.802(a) o r (b) may enter into an 

agreement w ith  the authority and w ith  the department to waive the provisions o f  

AS 38.05.802(c) and have the interest managed as provided by AS 37.14.009.

Sec. 38.05.809. D E F IN IT IO N S  A P P L IC A B LE  T O  M E N T A L  H E A L T H  

T R U S T  L A N D . In AS 38.05.800 - 38.05.809,

(1) "au thority" means the Alaska M enta l Health T rust A uthority ;

(2) "enabling A c t" means the A laska M enta l Health Enabling Act o f  

1956, P.L. 84-830, 70 StaL 709;

(3) "land righ t convertib le to title " means a lease, entry program  righ t, 

o r homestead righ t that includes a righ t to obtain a patent o r deed;

(4) "land use perm it" means a perm it issued by the state authorizing the

use o f  land;

W O R K  D R A F T  W O R K  D R A F T
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(5) "lease" means an o il and gas lease, coal lease, m i.ting  lease, land 

lease, and any other surface o r m ineral lease;

(6) "r ig h t-o f-w a y" means

(A ) a righ t-o f-w ay  perm it or easement; o r

(B ) a road, u tility , o r other improvement constructed under an

approved land use application, perm it, or letter o f  entry issued by the 

department and fo r which a righ t-o f-w ay  perm it or easement has not, on the 

effective date o f  ch. 66, S LA  1991, been issued;

(7) "trust" has the meaning given in AS 47.30.061.

*  Sec. 10. AS 47.30.046(a), added by sec. 26, ch. 66, S LA  1991, is amended to read:

(a) The board shall annually, not later than September 15, subm it to the 

governor and the Leg is la tive  Budget and A u d it Committee a budget fo r  the next fiscal 

year and a proposed plan o f  im plem entation based on the integrated comprehensive 

m ental health program plan prepared under AS 47.30.660(a)(1). The budget must 

inc lude  the au thority ’s determ ination o f  the amount

(1) recommended fo r expenditure from  the mental health trust income 

account during  the next fisca l year to

(A ) meet the adm inistrative expenses o f  the authority , in c lu d in g  

the fu n d in g  fo r  the D e p artm en t o f  N a tu ra l Resources to  manage and 

dispose o f t ru s t land  and m in e ra ls  unde r AS 37.14.009 and  AS 38.05.809;

(B) o ffse t the e ffect o f  in fla tion  on the value o f  the trust corpus;

and

(C )  meet the necessary operating and capita l expenses o f the 

integrated comprehensive mental health program;

(2) recommended fo r expenditure from  the general fund, i f  any, during 

the next fiscal year to meet the necessary operating and capita l expenses o f the 

integrated comprehensive m ental health program; and

(3) in the mental health trust income account, i f  any, that is not 

reasonably necessary to meet the projected operating and capita l expenses o f  the 

integrated comprehensive mental health program that may be transferred in to the 

general fund.

-9- C S H B  201(RES)
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*  Sec, 11. AS 47.30.056(a), added by sec. 26, ch. 66, S LA  1991, is amended to read:

(a) I f  appropriated by law, the money in the mental health trust income 

account established in AS 37.14.036 shall be used to

(1) provide an integrated comprehensive mental health program as 

requ ired  by this section;

(2) meet the authority ’ s annual administrative expenses, in c lu d in g  the  

costs in c u rre d  bv  the D epartm en t o f  N a tu ra l Resources in  m anag ing  and 

d ispos ing  o f  tru s t land  and m ine ra ls  under AS 37.14.009 and AS 38.05.802 - 

38.05.809; and

(3) offset the effect o f  in fla tion  on the corpus o f  the trus t

*  Sec. 12. Section 49, ch. 66, S LA  1991, is amended to read:

Sec. 49. AS 37.14.011, 37.14.021, [AS 38.05.800,J AS 47.30.546, secs. 1, 2, 

4, and 5, ch. 132, S LA  1986; and secs. 7 - 10, ch. 48, S LA  1987 are repealed.

*  Sec. 13. Sections 54, 55, 56, and 57, ch. 66, SLA  1991, are repealed.

*  Sec. 14. S P E C IA L  M A S TE R . The superior coun may re fer the proceedings under 

AS  22.10.020(j)» added by sec. 1 o f  this A ct, to a special master.

*  Sec. 15. S T A T U S  O F L A N D  G R A N T E D  TO  THE STATE U N D E R  TH E  A L A S K A  

M E N T A L  H E A L T H  E N A B L IN G  A C T  OF 1956 A N D  N O T IN C L U D E D  W IT H IN  T H E  

CO RPUS O F T H E  R E C O N S TITU TE D  M E N T A L  H E A LT H  TRUST. On the effective date 

o f  ch. 66, S L A  1991, the land and minerals granted to the state under the A laska Mental 

H ea lth  E nab ling  A c t o f  1956, P.L. 84-830, 70 Stat. 709, that are not includable w ith in  the 

corpus o f  the reconstituted mental health trust under AS 38.05.800(a), repealed and reenacted 

by sec. 8 o f  this A ct, are released from  the m ental health trust established by that A ct and 

fro m  any c la im  o f  the A laska M ental Health T rust Authority established by sec. 26, ch. 66, 

S L A  1991, o r the beneficiaries o f  the trust established by the Alaska M en ta l Health Enabling 

A c t  o f  1956.

*  Sec. 16. C O N V E Y A N C E  OF L A N D  T O  TRUST. On and after the e ffective date o f ch. 

66, S L A  1991, a fte r g iv in g  public notice in the manner provided under AS 38.05.945(b) and

(c), the com m issioner o f  natural resources shall convey by patent w ithou t survey to the Alaska 

M en ta l H ea lth  T rus t A u th o rity  established by sec. 26, ch. 66, S LA  1991, tit le  to the land and 

m inera ls  that are includable  w ith in  the corpus o f  the reconstituted mental health trust under

W O R K  D R A F T  W O R K  D R AFT W O R K  D R A F T
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AS 38.05.800(a), repealed and reenacted by sec. 8 o f  this Act.

*  Sec. 17. C O N D IT IO N A L  R E T R O A C T IV E  A P P L IC A T IO N . I f  ch. 66, S LA  1991, takes 

e ffec t before this A c t takes effect, this A c t is retroactive to the actual e ffective  date o f  ch. 66, 

S L A  1991.

*  Sec. 18. This A c t does not take effect unless ch. 66, S LA  1991, takes effect.

*  Sec. 19. I f  this A c t takes effect, it  takes e ffec t on the effective date o f  ch. 66, S LA  1991.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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POSITION STATEMENT

MENTAL HEALTH TRUST LANDS SETTLEMENT

March 29, 1993

Legislation cannot solve issues covered in a pending lawsuit such as the Mental Health 
Trust case; legislation can only make law out of a settlement previously agreed upon by 
100% of the involved parties or ordered by the court. I do believe that passing 
legislation such as HB201 (amendment to Chapter 66) may prompt such a settlement.

I am concerned because HB 201 is open-ended. I think it must include a termination date 
so as to allow future legislators the freedom to act in accordance with circumstances 
unforeseen at this time; for example, at some stated future time (ten years?) the 
security of the legislatively designated lands could be released and the percentage paid to 
the Mental Health Trust could be altered or eliminated. This of course assumes the 
continuing obligation of the legislature to appropriate funds as required by law for 
menial health needs.

According to my calculations, using the value of Mental Health Lands as stated in SB493 
in 1990, and applying this value in 1991 dollars to lands not transferable back to the 
Trust at this date, the balance that would be due to the Mental Health Trust is less than 
the amount paid to date by the state for mental health capital and operating expenses. 
Thus the State is PAID LIP. I recognize, however, that land alone will not pay for mental 
health needs and the mental health trust authority will need operating expenses to 
manage and/or dispose of trust properties. Three percent of unrestricted general fund 
revenues seems a reasonable allocation and approximates the amount currently being 
expended and does not preclude the legislature's appropriating additional funds if 
warranted.

n .

Representative Juanne'fle J a m e s



1994 L E G IS L A T IV E  SESSIO N
Revision Data:  29-Apr-94 REVISED

STATE OF ALASKA
FISCAL NOTE

BILL NO. CSHB20KFIN)

Title: "An Act amending provisions of ch.66 sla 1 :91,
that relate to reconstitution of the corpus ot the mental health trust..." 

Sponsor House Resources

Dept Affected: Natural Resources__________
BRU: Resource Development_______
Component: Mental Health Trust (NEW)

Requestor House Resources Component Serial No. NEW

Exoend'itures/Revonues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 239.9 239.9 239.9 239.9 239.9 239.9
TRAVEL 10.0 10.0 10.0 10.0 10.0 10.0
CONTRACTUAL 475.0 25.0 25.0 25.0 25.0 25.0
SUPPLIES 4.0 4.0 4.0 4.0 4.0 4.0
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 728.9 278.9 278.9 278.9 278.9 278.9

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1004) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Feaeral Receipts

1003 GF Match
1004 GF 450.0
1005 GF/Program Receipts

1006 GF/MHTIA 278.9 278.9 278.9 278.9 278.9
1061 CIP RoceiDts 278.9

TOTAL 728.9 278.9 278.9 278.9 278.9 278.9

Estimate o f any cu rren t yea r (FY94) cost: $ None

POSITIONS

FULL-TIME 3 3 3 3 3 3
PART-TIME 1 1 1 1 1 1
TEMPORARY 0 0 0 0 0 0

ANALYSIS:
SEE ATTACHED.

The Department of Natural Resourcos work activities wilt locus on the conveyance of original trust land
and replacement land, the final recordation of the current encumlyartces of conVayaWe original trust land and replacement state land, and 
the recordation of the aforementioned conveyable lands to the'stata's status graphics record.

Approved by Commissioner:
<£$ Harry A_______

Agency: Natural Resources/

P R E P A R E R  T Q / P R O V i q E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E
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FISCAL NOTE

Revision Oate: ____________________

Title:

STATE OF ALASKA
1994 LEGISLATIVE SESSION

B E L L  N O .  CSHB201 

Dept. Affected: DHSS

"An Art- ampnHing provisions of ch. 6 6 £RU:
ST.A 1991. that relate to reconstitution of ..." Component;

Sponsor: House Resources Committee_____________
Requestor: __________________________________________

-Admin.—Sp.r.uix-f s
-AM HR

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

JL9SL

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

38.5 39.5 40.5 41.5 42.5 43.6

TOTAL OPERATING - 38 ,-5---- — 3SL-5---- — 44L.5--- ---4.1— 5--- 42_5 43.6

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 38.5 39.5 40.5 41.5 42 „5 43.6

Other

TOTAL 38.5 39.3 4(3.3 41.5 4TT5' 43.6

Estimate of any current year (FY94) coat $ -0-

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Average travel costs per board member 3500/yr. Fiscal note is calculated on Ch. 66 
as passed which would add up to 11 new board members. Inflation after FY 95 is calci 
at 2.5%. If amendments, as proposed by the AMHB.pass FY 95 additional cost would be 
reduced to 10.5, (FY'96=10.8, FY97=11.1, FY98=11.4, FY99=11.7, FY00=12.0).

lated

Prepared by: 

Division:

Deborah Smith, Ex. Director
Alaska Mental Health Board

Phone: 465-3071 

Date: 4/22/94

Approved by Commissioner. 

Agency:

Oate:

(Riv 10/83) 94fano.i!s/DBR

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSHB 201 (RES)

Revision Date: 12/17/93____________________________________________  Dept. A ffected: Fish and Game__________
Title: Mental H ealth  Trust Am endm ents________________  BRU: Habitat and Restoration

_____________________________________________________ Component: Habitat and Resto ration
Sponsor: H ouse R esources__________________________________ _________________________
Requestor: H ou se R esources___________________________________ C O M PO N E N T  SER IA L  NO . 0486

Expenditures/Revenues______________________  (Thousands o f  Dollars)
OPERATING EX PEN D ITU R ES FY 95 FA' 96 FY  97 FY  98 FY  99 FA' 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQ UIPM ENT
LA N D  & STRU C TUR ES
GRAN I S, CLAIM S
M ISCELLANEOUS
T O T A L  O P E R A T IN G 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FU ND  SO U R C E __________________________________________________________________________ (Thousands o f  Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 GF/Propram R eceip ts
1006 GF/MHTIA
Other
TO TA L 0 0 0 0 0 0

Estimate, o f  an y  cu rren t y e a r  (FY 94) cost: $ N one 

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

y W 'j /
Restoration /  , ^

Prepared By: Frank R ue ) r(  V U k _____ -—  Phone: 465-4105
D ivision : Habitat and R e s to r a t io n /  , f j  I Date: 12/17/93
Approved by C om m issioner:
Agency: A laska Departm ent cfc-Fish anti Gam/T'A________ Date: 12/17/93

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  O F  G O V E R N O R ’S L E G I S L A T I V E  O F F I C E

For further distribution information, call the Governor’s Legislative Office
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S T A T E  O F  A L A S K A

.1993 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

B I L L  N O .  W o r k  Draft. C S H B  201

D a te d  3/27/93

Revision Da'a: March 2 8 ,1 9 9 3

Title: •■..amending...Ch. 66, SLA 1991. that relate to

Department Affected: Department of Law 

BRU: Leoal Sen/ices ____________

the mental health trust...'

Sponsor: House Resources Committee

Requestor: House Resources Committee

EXPENDITURES/REVENUES:

Component: Mental Health Lands

COMPONENT SERIA L NO. 1421

OPERATING FY 94 , FY 95 FY 96 FY 97 FY  S“ FY 99

PERSONAL SERV ICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- •0- -0- -0- -0- -0-

CAPITAL J

REVENUE 

FUND SOURCE:

FUNDING: * •

1002 Federal Receipts

1003  GF Match

1004 GF

1005  GF/Program Receipts

1006 GF/MHTIA -0 - -0- -0- -0- -0- -0-

OTHER

TOTAL •0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact: _

ANALYSIS: (Attach a separate page if necessary'.) 

P lea se  se e  the attached analysis.

L r -

itf d i td u ie u  d iid iy s

■ Q & M
Prepared by: Richard I. Peques 

Division: Administrative,

Phone: 4 65 -3 6 72  

Date: March 2 8 .1 9 9 3

Approved by Commissioner: Charles E. Cole 

Agency: Department of Law_______________

ney General

Date: March 28. 1 993

R e v  11/92

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R ' S  L E G IS L A T IV E  O F F I C E

F o r  fu r t h e r  d is t r ib u t io n  in f o rm a t io n  c a l l  t h e  G o v e r n o r ' s  L e g is la t iv e  O f f ic e
P a g e  1 o f



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  W o r k  D r a f t  C S H B  2 0 1

1993 L E G I S L A T I V E  S E S S I O N  D a t e d  3/27/93

ANAL/SIS CONTINUATION;

A l t h o u g h  t h e  M a rch  21 Work D r a f t  o f  t h e  R e s o u r c e s  C o m m i t t e e  
s u b s t i t u t e  f o r  HB 201 may h e l p  r e s o l v e  some o f  t h e  p o t e n t i a l  c o n s t i t u t i o n a l  
i s s u e s  r a i s e d  i n  o u r  f i s c a l  n o t e  a n a l y s i s  o f  Ma rch  11 , 1993 , i t  i s  s t i l l
l i k e l y  t h a t  t h e r e  w i l l  b e  s u b s t a n t i a l  c h a l l e n g e s  t o  t h e  b i l l  f r o m  b o t h  
w i t h o u t  a n d  w i t h i n  t h e  m e n t a l  h e a l t h  c o m m u n i t y .  F o r  t h i s  r e a s o n ,  we c a n n o t  
p r e d i c t  e i t h e r  a  s a v i n g s  o r  a n  i n c r e a s e  i n  c o s t s  i n  t h e  D e p a r tm e n t  o f  L aw ' s  
c u r r e n t  l e v e l  o f  e f f o r t  i n v o l v i n g  t h e  m e n t a l  t r u s t  a n d  m e n t a l  h e a l t h  t r u s t  
l a n d s .

P a g e  2 o f



F IS C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O . H B  201

1993 L E G IS L A T IV E  S E S S IO N

Revision Dale: March 1 1 .1 9 9 3 _________________

Tille: ‘...amending...Ch. 66. SLA 1991, that relate lo

Ihe mental health trust...“________________________

Sponsor: House Resources Committee___________

Requestor: House Resources Committee__________________________ COMPONENT SERIAL NO. 1421

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERV ICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 

FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

! 1005  GF/Program Receipts

. 1006  GF/MHTIA -0- -0- -0- -0- -0- -0-

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact:____________________________________________________________

ANALYSIS: (Attach a separate page if necessary .)

P lease  se e  the attached analysis.

 Rl-1 J L .

Prepared by: Richard I. Peoues. Director [ ) ________________________________ Phone: 4 65 -3672

Division: Administrative Serv ices Division . a  .  1 Date: March 11, 1993

% L l  " i t .  / p x r  ' ‘  ~

Approved by Commissioner: Charles E. Cole, Attorney .General_______________________________________

Agency: Department of Law______________________________________________  Date: March 1 1 ,1 9 9 3

Department Affected: Department of Law

BRU: Legal Services__________________

Component: Mental Health Lands_______

R e v  11/92

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R ' S  L E G IS L A T IV E  O F F I C E

F o r  f u r t h e r  d is t r ib u t io n  in f o r m a t io n  c a l l  t h e  G o v e r n o r ' s  L e g is la t iv e  O f f ic e
P a g e  1 o f _ £



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  H B  201

1993 L E G I S L A T I V E  S E S S I O N

ANALYSIS CONTINUATION:

E n a c t i n g  HB 201 a s  a  p r o p o s e d  s e t t l e m e n t  o f  t h e  m e n t a l  h e a l t h  t r u s t  
l a n d s  l i t i g a t i o n  w i l l  r e q u i r e  t h e  D e p a r tm e n t  o f  Law t o  u n d e r t a k e  some 
s u b s t a n t i a l  e f f o r t ,  i n c l u d i n g :

1. E f f o r t s  t o  o b t a i n  c o u r t  a p p r o v a l  o f  t h e  s e t t l e m e n t .  The  m e n t a l  
h e a l t h  t r u s t  l a n d s  l i t i g a t i o n  i s  a c l a s s  a c t i o n  l a w s u i t .  S e t t l e m e n t  o f  t h a t  
l a w s u i t  m u s t  c om p ly  w i t h  R u l e  23 o f  t h e  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .  The
p a r t i e s  may f i r s t  n e e d  t o  d r a f t  a  s e t t l e m e n t  a g r e e m e n t  t o  p r e s e n t  t o  t h e
c o u r t  (a s e t t l e m e n t  a g r e e m e n t  may a d d r e s s  t e r m s  n o t  s p e c i f i c a l l y  p r o v i d e d  f o r  
i n  t h e  b i l l ) .  The s e t t l e m e n t  a g r e e m e n t  m u s t  t h e n  be  p r e s e n t e d  t o  t h e  c o u r t  
f o r  p r e l i m i n a r y  a p p r o v a l — t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  s e t t l e m e n t  i s  
f a i r ,  r e a s o n a b l e ,  a nd  a d e q u a t e .  F o l l o w i n g  p r e l i m i n a r y  a p p r o v a l ,  n o t i c e  o f  
t h e  s e t t l e m e n t  m u s t  b e  g i v e n  t o  t h e  c l a s s  ( i n  g e n e r a l ,  b e n e f i c i a r i e s  o f  t h e  
m e n t a l  h e a l t h  l a n d  t r u s t )  s o  t h a t  t h e y  may commen t  t o  t h e  c o u r t  a b o u t  t h e  
s e t t l e m e n t .  O n ly  a f t e r  n o t i c e  may t h e  c o u r t  a p p r o v e  t h e  s e t t l e m e n t  and
d i s m i s s  t h e  l i t i g a t i o n .

The t i m e  a n d  e f f o r t  n e c e s s a r y  t o  o b t a i n  f i n a l  a p p r o v a l  o f  a
s e t t l e m e n t  a r i s i n g  f r o m  HB 2C1 i s  u n c e r t a i n  b e c a u s e  i t  i s  n o t  p o s s i b l e  t o  
p r e d i c t  w h a t  c h a l l e n g e s  may com e .  H oweve r ,  p o s s i b l e  c h a l l e n g e s  i n c l u d e :

(a) t h a t  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  f u n d s  
[ A r t i c l e  IX, S e c .  7, A l a s k a  C o n s t i t u t i o n ]  i s  v i o l a t e d  by  t h e  p r o v i s i o n  i n  
S e c .  4 o f  HB 201 [ t o  b e  c o d i f i e d  a s  AS 3 7 .14 .0 3 6 ( c ) ]  t h a t  a l l o c a t e s  3% o f  t h e  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  d u r i n g  e a c h  f i s c a l  y e a r  t o  t h e  m e n t a l  
h e a l t h  i n c o m e  a c c o u n t ,  c o u p l e d  w i t h  t h e  r e s t r i c t i o n  t h a t  f u t u r e  l e g i s l a t u r e s  
and  g o v e r n o r s  may a p p r o p r i a t e  t h e s e  am o u n t s  f o r  o t h e r  h i g h  p r i o r i t y  p u b l i c  
n e e d s  o n l y  i f  t h e  f u n d s  a r e  n o t  " r e a s o n a b l y  n e c e s s a r y  t o  m e e t  t h e  p r o j e c t e d  
o p e r a t i n g  a n d  c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  
p r o g r am "  [ S e c .  10, Ch. 66, SLA 1991, t o  b e  c o d i f i e d  i n  AS 3 7 .1 4 ] .

(b) t h a t  t h e  d e d i c a t i o n  o f  3% o f  t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  
r e v e n u e  t o  t h e  m e n t a l  h e a l t h  i n c om e  a c c o u n t  [ S e c .  4, HB 201],  c o u p l e d  w i t h
t h e  r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e  o r i g i n a l  o n e  m i l l i o n  a c r e  l a n d
g r a n t  [ S e c .  6, HB 201],  c o u p l e d  w i t h  t h e  r e s t r i c t i o n s  on  a p p r o p r i a t i n g  
am oun t s  f r o m  t h a t  a c c o u n t  u n d e r  S e c .  10, Ch. 66, SI A 1991 [ s e e  P a r a g r a p h  (a) 
a b o v e ]  may b e  c h a l l e n g e d  a s  b e i n g  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  by  p e r s o n s  
who b e l i e v e  t h a t  t h e  l e g i s l a t u r e  a n d  g o v e r n o r  s h o u l d  n o t  o e  r e s t r i c t e d  f r om  
a p p r o p r i a t i n g  p u b l i c  f u n d s  f o r  o t h e r  p u b l i c  n e e d s  i f  t h o s e  n e e d s  a r e  o f  
h i g h e r  p r i o r i t y  ( e . g .  e d u c a t i o n ,  p u b l i c  s a f e t y ,  e t c . ) .  D i f f e r e n t  p u b l i c  
i n t e r e s t  g r o u p s  w i l l  a t t a c h  d i f f e r e n t  p r i o r i t i e s  t o  t h e  p u b l i c  n e e d  f o r
d i f f e r e n t  p r o g r a m s .

(c) t h a t  t h e  a l l o c a t i o n  o f  3% o f  t h e  o f  t h e  s t a t e ' s  u n r e s t r i c t e d  
g e n e r a l  f u n d  r e v e n u e  t o  t h e  m e n t a l  h e a l t h  i n c om e  a c c o u n t  i n  p e r p e t u i t y  (S ec .  
4, HB 201],  c o u p l e d  w i t h  t h e  r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e
o r i g i n a l  o n e  m i l l i o n  a c r e  l a n d  g r a n t  [ S e c .  6, HB 201],  c o u p l e d  w i t h  
r e s t r i c t i o n s  on  a p p r o p r i a t i n g  " t r u s t  f u n d s "  [ S e c .  10, Ch. 66, SLA 1991] i s  
c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  b e c a u s e  i t  p r o v i d e s  t o o  much c o m p e n s a t i o n  t o  
r e s o l v e  t h i s  l i t i g a t i o n .  T h i s  c l a i m  was r a i s e d  by  i n t e r v e n o r s  A l a s k a  C e n t e r  
f o r  t h e  E n v i r o n m e n t ,  e t  a l .  w i t h  r e s p e c t  t o  a l l e g a t i o n s  t h a t  t h e  s t a t e  w i l l



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  H B  2 0 1

1993 L E G I S L A T I V E  S E S S I O N

ANALYSIS CONTINUATION:

o v e r c o m p e n s a t e  t h e  m e n t a l  h e a l t h  t r u s t  by r e c o n s t i t u t i n g  t o o  much l a n d  u n d e r  
Ch. 66. T h i s  " p u b l i c  i n t e r e s t "  c h a l l e n g e  c o u l d  m o re  e a s i l y  b e  made a s  t o  t h e  
s t a t e  o v e r c o m p e n s a t i n g  t h e  m e n t a l  h e a l t h  t r u s t  w i t h  f u n d s  u n d e r  HB 201.

(d) t h a t  t h e  t r a n s f e r  o f  a n y  e x i s t i n g  l e a s e s  t o  t h e  m e n t a l  h e a l t h  
t r u s t  [ S e c .  6, HB 201, t o  b e  c o d i f i e d  a s  AS 38 .05 .800(2) ]  c o u l d  o e  c h a l l e r g e d  
by  t h e  l e s s e e s .  M a r a t h o n  O i l  Company a n d  U n io n  O i l  Company o f  C a l i f o r n i a  
h a v e  b e e n  p e r m i t t e d  t o  i n t e r v e n e  i n  t h e  m e n t a l  h e a l t h  t r u s t  l a n d  l i t i g a t i o n  
t o  c h a l l e n g e  t h e  a s s i g n a b i l i t y  o f  s t a t e  o i l  a n d  g a s  l e a s e s  on  s t a t e  g e n e r a l  
g r a n t  l a n d  t o  c h e  t r u s t  a u t h o r i t y .

(e) c h a t  t h e  c o m b i n a t i o n  i n  o n e  b i l l  o f  t h e  r e c o n s t i t u t i o n  o f  
m e n t a l  h e a l t h  t r u s t  l a n d s  [ S e c .  6, HB 201] w i t h  o t h e r  s u b s t a n t i v e  p r o v i s i o n s  
[ t h e  r e m a i n d e r  o f  HB 201] v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  b i l l s  
f o r  a p p r o p r i a t i o n  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s  [ A r t i c l e  I I ,  S e c .  13, 
A l a s k a  C o n s t i t u t i o n ] .  The A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t ,  e t  a l .  h a v e  
c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  o f  Ch. 66 on t h e  g r o u n d s  t h a t  t h i s  
c o n s t i t u t i o n a l  p r o v i s i o n  e x t e n d s  t o  b i l l s  t h a t  a f f e c t  t h e  s t a t u s  o f  p u b l i c  
l a n d s — s u c h  a s  r e c o n s t i t u t i o n  o f  l a n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t .

(f) o t h e r  c h a l l e n g e s  may b e  made by  p a r t i e s  o p p o s e d  t o  HB 201 a s  
a r e s o l u t i o n  o f  t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  l i t i g a t i o n .

2. E n a c tm e n t  o f  HB 201 may r e s u l t  i n  l i t i g a t i o n  w i t h  t h e  m e n t a l  
h e a l t h  t r u s t  p l a i n t i f f s  a n d  t h i r d - p a r t i e s  who h o l d  i n t e r e s t s  i n  f o r m e r  t r u s t  
l a n d s  o v e r  w h e t h e r  p a r t i c u l a r  p a r c e l s  a r e  s u i t a b l e  f o r  b e i n g  r e c o n s t i t u t e d  
i n t o  t h e  t r u s t .  The  p r o v i s i o n s  i n  S e c .  6, HB 201 a r e  a m b i g u o u s  b e c a u s e  t h e  
b i l l  d o e s  n o t  e x p l i c i t l y  v a l i d a t e  e x i s i - i n g  i n t e r e s t s  i n  f o r m e r  t r u s t  l a n d s  
n o r  d o e s  i t  i d e n t i f y  t h e  s p e c i f i c  p a r c e l s  t h a t  w i l l  b e  r e c o n s t i t u t e d - — e . g .  
t r u s t  l a n d  t h a t  " h a s  n o t  b e e n  c o n v e y e d  o r  e n c u m b e r e d  by  t h e  s t a t e "  i s  s u b j e c t  
t o  c o n f l i c t i n g  i n t e r p r e t a t i o n s .

The s e t t l e m e n t  a g r e e m e n t  n e g o t i a t e d  u n d e r  Ch. 66, SLA 1991 t h a t  
p r o v i d e s  s p e c i f i c a l l y  a s  t o  p a r c e l s  w h i c h  w i l l  b e  r e c o n s t i t u t e d  w i l l  n o t  
s e r v e  HB 201. U n d e r  Ch. 66, SLA 1991 t h e  p a r t i e s  n e g o t i a t e d  p a r c e l s  t o  be 
r e c o n s t i t u t e d  w i t h  t h e  u n d e r s t a n d i n g  t h a t  f o r  a n y  f o r m e r  t r u s t  p a r c e l  n o t  
r e c o n s t i t u t e d ,  t h e  s t a t e  w o u l d  p r o v i d e  s u b s t i t u t e  l a n d  o f  c o m p a r a b l e  
c h a r a c t e r  a nd  e q u a l  f a i r  m a r k e t  v a l u e — t h e  v a l u e  o b t a i n e d  by  t h e  t r u s t  was 
t h e  s ame  r e g a r d l e s s  o f  w h e t h e r  t h e  f o r m e r  t r u s t  p a r c e l  was r e c o n s t i t u t e d .  
Unde r  HB 201, t h e  t r u s t  i s  g i v e n  a n  a l l  o r  n o t h i n g  c h o i c e — r e c o n s t i t u t e  t h e  
f o r m e r  t r u s t  p a r c e l  o r  r e c e i v e  n o t h i n g .  P l a i n t i f f s  a r e  l i k e l y  t o  c l a i m  t h a t  
a ny  p a r c e l  a r g u a b l y  d e s c r i b e d  i n  S e c .  6, HB 201 f o r  r e c o n s t i t u t i n g  m u s t  be 
r e c o n s t i t u t e d  r e g a r d l e s s  o f  t h e  im p a c t  on  t h e  s t a t e  o r  t h i r d - p a r t y  i n t e r e s t s

The D e p a r tm e n t  o f  Law c u r r e n t l y  r e c e i v e s  $589,500 i n  g e n e r a l  f u n d s ,  
a nd  $1,000,000 i n  m e n t a l  h e a l t h  t r u s t  f u n d s  t o  im p l e m e n t  t h e  Ch. 66, SLA 1991 
s e t t l e m e n t ,  i n c l u d i n g  r e c o n s t i t u t i n g  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t  w i t h i n  t h e  
t e r m s  o f  t h e  s e t t l e m e n t .  The g e n e r a l  f u n d s  a r e  u s e d  t o  p ay  f o r  two 
a t t o r n e y s ,  o n e  p a r a p r o f e s s i o n a l , a n d  o n e  c l e r i c a l  e m p l o y e e ,  who c a r r y - o u t  t h e  
s t a t e ' s  r e s p o n s i b i l i t i e s  u n d e r  Ch. 66. T h e  m e n t a l  h e a l t h  t r u s t  f u n d s  a r e



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  H B  201

1 093 L E G I S L A T I V E  S E S S I O N

ANALYSIS CONTINUATION;

p r o v i d e d  t o  t h e  p l a i n t i f f s  who h a v e  a c c e p t e d  t h e  s e t t l e m e n t  s o  t h a t  t h e y  c a n  
c a r r y - o u t  t h e i r  r e s p o n s i b i l i t i e s  u n d e r  Ch. 66.

B e c a u s e  o f  t h e  u n c e r t a i n t i e s  d e s c r i b e d  a b o v e ,  a n d  b e c a u s e  o f  t h e  
p o t e n t i a l  f o r  c o n t i n u e d  l e g a l  c h a l l e n g e s ,  we do  n o t  b e l i e v e  t h a t  t h e  c u r r e n t  
e f f o r t s  o f  e i t h e r  t h e  s t a t e  o r  t h e  p l a i n t i f f s ,  w i l l  b e  r e d u c e d  i f  HB 201 i s  
a d o p t e d .  T h i s  w o u l d  c a u s e  e x i s t i n g  r e s o u r c e s  t o  b e  r e d i r e c t e d  t o  im p l e m e n t  
a nd  d e f e n d  t h e  new l aw .  We c a n n o t  s a y  i f  t h e  b i l l  w o u l d  c a u s e  a d d i t i o n a l  
c o s t s  d u e  t o  t h e  u n c e r t a i n t y  o f  p o t e n t i a l  l i t i g a t i o n .



FISCAL NOTE

1993 LEGISLATIVE SESSION
Revision Date: Original___________________

STATE OF ALASKA

Title: Mental Health Trust: Alternative Settlement Proposal
Dept. Affected: Natural Resources_______________

BILL NO. EBJ20X

BRU: Resource Development

Sponsor: House Resource Committee
Component: Land Development

Requestor: House Resource Committee 

Expenditures/Revenues:

COMPONENT SERIAL NO. 431 

(Thousands of Dollars)
r

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

1022.2 817.2 186.1 197.3 209.2 221.8
7.5 6.0

890.0 1625.0 2000.0 2000.0 2000.0 2000.0
22.0 14.5

TOTAL OPERATING 1941.7 2462.7 2186.1 2197.3 2209.2 2221.3

CAPITAL

REVENUE FUND SOURCE:
FUNDING: (Thousands of Dollars)

1002 FEDERAL RECEIPTS
1003 GF MATCH 

1C04GF
1005 GF/PROG RECEIPTS

1006 GF/MHTIA 
OTHER

.

TOTAL

POSITIONS:

FULL-TIME 16 11 2 2 2 2
PART-TIME 1 3
TEMPORARY 2 2
Estimate of current year (FY 93) impact $ 194T.7

ANALYSIS: (Attach a separate page if necessary.)
The program impacts of this Legislation are somewhat difficult to determine because of ambiguity in the wording of the 
legislation. It is unclear if the legislation contemplates the conveyance of unencumbered Original Trust Land to the Trust 
Authority or its 'redesignation' as Original Trust Land on DNR status plats. We have based our analysts on the premise that the 
aforementioned land is to be conveyed to the Trust Authority. This interpretation seems appropriate since Sec. 2 AS 37.14.009 
(a)(2) allows the Trust Authority to sell, lease, exchange, or otherwise dispose of land in the trust.

^ 7  X

Prepared By: Ron Swanson 
Division: Land_______

Phone: 762-2692

Approved by Commissioner: Glenn A. Oids 
Agency: Natural Resources_________

Date: 3/10/93

4 J -
Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For (tothor ditlribulion information call the Governor** Lagiiladvo OQIca
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I IB 201

D IV IS IO N  O F  L A N D

7100 Personnel Services

M ental Health Project Team 
(1) Project Manager
(1) Lands M anager
(2) n r o  n
(2) N R O  I
( l ) c r m
( 1 ) d p c e
(2) C ollege Interns

Land &  Resource Management 
(1) Cadastral Surveyor I I I

Regional O ffices

Northern Regional O ffice  
( l ) N R O H

Southcentral Regional O ffice  
( l ) N R O n

Southeast Regional O ffice  
(1) N R O  I I  (6 mo.)

Subtotal

F Y  94

80.7
55.5
122.6
103.2

37.3
39.2

_2L£
466.0

110.2

60.4

60.4

j m .
727.2

F Y  95

85.5 
58.8

129.9
130.4

39.5 
41.3

-22JL
514.5

116.8

32.0

32.0

J & Q .
727.3

7200 Travel

M enta l Health Project Team 
Land &  Resources 
Regional O ffices 

N R O  
SCRO 
SERO

Subtotal

3.0

1.5
1.5 
L I
7.5

3.0

1.0
1.0
JLQ
6.0

7300 Contractual Services

M ental Health Project Team
Hazardous Substance Inven to ry

Land &  Resources
Cadastral Survey

Subtotal

125.0

mo
875.0

125.0

i m o
1,625.0

1 Assumes conveyance o f unencumbered OTL to MHTA.



>'1 V J 1 I : l.l ; 'iSH».i77(}22520 ANCH HUVM *-*• I'LIVJI JUNEAU ® 00 5 /0 0 9

7400 Supplies

Mental Health Project Team 
Land &  Resouccs 
Regional O ffices 

NRO  
SCRO 
SERO

Subtotal 

T O T A L

6.0
1.5

1.5
1.5

i i o

1.621.7

6.0
1.5

1.0
1.0
-1.0
10.5

2.368.8

Personnel-Full time 
Pair time 

Tem porary

21 21 
11 9

1 3
2 2

I

«nn
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HE 201

L A N D  RECORD TNTTORMATTON S F C nO N

Personnel Services F Y  94 F Y  95
(1) Analyst/P rogram m er IV  77.0  *0
(1) A na lys t Program mer E l 68.0 0
(1) N atural Resource O ffice r I I  65.0 0
(1) Natural Resource O ffic e r I  50.0 53.0
( l) (D a ta  Processing C le rk I  35*0 37 0

Subtotal 295 .0  9 0 0

Contractural Services 
D O A  Data Processing Chargeback 15,0 p

Subtotal 15.0 0

Supplies
Plotter, M icrograph ic  &  O ffice  Supplies 10,0 4  0

Subtotal 10.0 4 0

T O T A L  320.0  94.0

©UU4/UU6

U.
•II;.
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Personnel Services 
D iv is ion  o f Land 
LR IS

Travel
D iv is io n  o f  Land 
LR IS

Contracm ral Services 
D iv is io n  o f Land 
LR IS

Supplies
D iv is io n  o f  Land 
LR IS

T O T A L  PROJECT COST 

F t  94 F Y  95

727.2

Subtotal 1,022.2

Subtotal

Subtotal

Subtotal

T O T A L

7.5

7.5

875.0
JL£LG
890.0

12.0
JLQJ1
22.0

1,941.7

727.3

817.3

6.0
S
6.0

1.625.0
 Q
1.625.0

10.5
S O .
14.5

2,462.8

Posidons 
Fu ll time 
Part rime 
Temp.

F Y  94 
Land L R IS  Total

11
1

1 2

16
1
2

F Y  95 
Land LR IS  Total

9 2 11
3 3
2 , 2
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O U T -Y E A R  COSTS

Personnel Services
F Y  96 F Y  97 F Y  98 F Y  99

Land Manager 
Cadastral Survey 

Subtotal

62.3 
123,a 
186.1

66.1
1 2 L 2
197.3

70.1
139.1
209.2

74.3
I4 L S
221.8

Contractural
Survey 2,000.0 2,000.0 2,000.0 2,000.0

T O T A L 2,186.1 2,197.3 2,209.2 2,221.8
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3/11/93

O FFERED IN  T H E  HOUSE 

TO : H B  201

Page 2, lines 9 - 1 3 :

Delete a ll material.

Renumber the fo llo w in g  b ill sections accordingly.

Page 2, line 31, after "and,":

Insen

"(1) notw ithstanding the pledge o f  the land as security, the state may 

continue to conduct a ll activ ities on the land that are authorized by law ; and

(2)"

A M E N D M E N T

-1-



Page 2, fo llo w in g  line 8:

Insen a new b ill section to read:

" *  Sec. 3. AS 37.14.009(b), added by sec. 10, ch. 66, S LA  1991, is amended to read:

(b) In exercising its pow er under (a)(1) - (3) [(a)(2) OR (3)J o f  this section, 

the authority, o r the D epa rtm en t o f N a tu ra l Resources to  the exten t i t  is m anag ing  

the land  assets o f  the tru s t u nd e r (a)(4) o f  th is  section, is n o t re q u ire d  to  com p ly  

w ith  AS 38.04 o r  AS 38,05, except th a t the  a u th o r ity  and  the d e p a rtm e n t shall

(1) com p ly  w ith  AS 38.05.285t how ever, the a u th o r ity  and  the 

d ep a rtm e n t are excused fro m  com p ly ing  w itn  tiie  requ irem en ts  o f  AS 38.05.285 

i f  d isposal o r  use o f state land  in  c o n fo rm ity  to th a t section w ou ld  c o n flic t w ith  

a pow er, d u ty , o r re sp o n s ib ility  o f the trustee set ou t in  AS 37.14.007:

(2) give pub lic  notice ir. the manner provided under AS 38.05.945(b)

(A ) o f  a p re lim in a ry  decision to  dispose o f  tru s t la n d  and 

cons ide r anv w r itte n  com m ents s u b m it ted w ith in  30 davs o f  the g iv in g  o f 

the p u b lic  notice before  m ak ing  a f in a l decis ion: and

(B ) o f a fin a l decision to  dispose o f  tru s t land  [, B U T  IS 

N O T  O TH ER W ISE  B O U N D  B Y  T H E  PR O VIS IO N S OF AS 38.04 OR 

AS 38.05]."

and (c)

Renumber the following bill sections accordingly.

TO: HB 201

Page 1, line 10, after "(a)":

Delete "The"

Insen "E xcep t fo r land managed under AS 38.05.802. the [THEJ"



Page 2, line 21, after "section.":

Insert "In  this subsection, "unrestricted general fund revenue o f  the state" means a ll 

the categories o f  accounting fo r money accruing to the state general fund that, under the 

statewide accounting system as established on the e ffective date o f this b ill section, were

iden tified  as revenue that was not restricted by law  to a specific use."

Page 3, line 12, a fter "public dom ain;":

Insert " fo r purposes o f  this paragraph, "conveyed or encumbered" means that the land

(A ) is subject to a contract fo r the sale o f  the land entered in to  

by the state or a m un ic ipa lity  o f  the state;

(B ) is subject to a patent or deed executed in favor o f  a person, 

a m un ic ipa lity , or the U n ive rs ity  o f Alaska;

(C) has been selected by a corporation under 43 U.S.C. 1611:

(D ) is subject to a c la im  o f a llo tm ent under 43 U.S.C. 1634 or 

is land fo r which a certificate o f a llo tm ent has been issued to a N ative  under

applicable federal law;

(E) has been iden tified  fo r conveyance as part o f  a land 

exchange agreement between the state and a N ative corporation or between the 

state and the U n ive rs ity  o f  Alaska, but the land was not, on the e ffective  date 

o f  this A ct, subject to a patent o r deed;"

Page 3, line 14:

Delete "an o il o r gas lease, coal lease, o r othe*- lease;"

Inset "a lease;"

Page 3, line 16, a fter "c la im ": -

Insert "o r m in ing  leasehold location"

Page 3, line 19, a fter "th is chapter,":

Insert

"(F ) an exploration perm it or prospecting perm it;

(G ) a water righ t;"

8-LS0728NE.5
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Page 3, fo llo w in g  line 24:

Insen a new b ill section to read:

" *  Sec. 8. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. M A N A G E M E N T  O F L A N D  SU BJEC T T O  E X IS T IN G  

IN TERESTS W IT H IN  R E C O N S T IT U T E D  M E N T A L  H E A L T H  T R U S T  CORPUS,

(a) Land included in the corpus o f  the m ental health trust under AS 38.05.800 is 

subject to the terms, conditions, and provisions o f  any lease, tim ber contract, m ateria l 

sale contract, land use perm it, righ t-o f-w ay, prospecting perm it, exploration perm it, 

or water righ t issued by the United States o r by the state before the effective  date o f  

this b ill section.

(b) Land included in  the corpus o f  the mental health trust under AS 38.05.800 

's  subject to any m in ing c la im  o r m in ing  leasehold location i f  the c la im  o r location

(1) was acquired on or before the effective date o f this b ill section;

(2) was in com pliance w ith  applicable laws and regulations that were 

in  e ffect on the effective date o f  this b ill section; and

(3) continues in  compliance w ith  applicable laws and regulations at a ll 

times since the effective date o f  this b ill section.

(c) The department shall manage any land o f  the trust that is subject to an 

interest in  land that is identified  in  (a) o r (b) o f  this section as general grant land, 

subject on ly  to the laws applicable to general grant land o f  the state and w ithou t 

regard to any law that may be applicable to management o f  other land o f  the trust. 

However, the proceeds o f  the management o f  the land managed under this section 

shall be deposited in to  the mental health trust income account under 

AS 37.14.036(a)(1).

(d) The department shall manage land o f  the trust that is subject to an interest 

in  land that is identified in  (a) o r (b) o f  this section fo r o n ly  as long as the lease, 

tim ber contract, material sale contract, land use perm it, righ t-o f-w ay, prospecting 

perm it, exploration perm it, water righ t, m in ing  cla im , o r m in ing  leasehold that 

qua lifies the land fo r management under this section continues in effect. W hen the 

last o f  any lease, tim ber contract, material sale contract, land use perm it, r igh t-o f-w ay , 

prospecting permit, exploration perm it, water righ t, m in ing cla im , o r m in ing  leasehold 

expires, the land o f the trust that was subject to that interest must be managed under

8-LS0728NE.5
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AS 37.14.009.

(e) A  person who holds an interest described in  (a) o r (b) o f  this section may

enter in to  an agreement w ith  die authority and w ith  the department to waive the

provis ions o f  (c) o f  this section and have the land that is subject to the interest

managed as provided by AS 37.14.009.

Sec. 38.05.809. D E F IN IT IO N S  A P P L IC A B L E  T O  M E N T A L  H E A L T H  

T R U S T  L A N D . In AS 38.05.800 - 38.05.809,

(1) "au tho rity " means the A laska M ental Health Trust A u tho rity ;

(2) "land"

(A ) includes both the surface estate and the m ineral estate;

(B ) does not include the land or m inerals underly ing navigable

water,

(3) "lease" means an o il and gas lease, coal lease, m in ing  lease, land 

lease, and any other surface o r m ineral lease;

(4) "r ig h t-o f-w a y" means

(A ) a righ t-o f-w ay perm it or easement; o r

(B ) a road, u tility , or other im provem ent constructea under an 

approved land use application, perm it, o r letter o f  entry issued by the 

department and fo r w h ich  a righ t-o f-w ay perm it o r easement has not, on the 

effective  date o f  th is b ill section, been issued;

(5) "trust" has the meaning g iven in AS 47.30.061."

Renumber the fo llo w in g  b ill sections accordingly.

Page 3, fo llo w in g  line 30:

Insert new b il l sections to read:

" *  Sec. 12. STATU S OF L A N D  G R A N T E D  TO  T H E  S TA TE  U N D E R  TH E  A L A S K A  

M E N T A L  H E A L T H  E N A B L IN G  A C T  OF 1956 A N D  N O T IN C L U D E D  W IT H IN  T H E  

CORPUS O F T H E  R E C O N S T IT U T E D  M E N T A L  H E A L T H  TR U ST. On the e ffective  date 

o f  this section, the land, inc lud ing  both the surface and the m ineral estate, granted to the state 

under the A laska M enta l Health Enabling A ct o f 1956, P.L. 84-830, 70 Stat. 709, that is not 

includable w ith in  the corpus o f  the reconstituted m ental health trust under AS 38.05.800(a),

8-LS0728NE.5
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repealed and reenacted by sec. 7 o f  this A ct, is released from  the mental health trust 

established by that A c t and from  any cla im  o f the A laska M ental Health Trust A u th o rity  

established by sec. 26, ch. 66, S L A  1991, o r the beneficiaries o f the trust established by the 

A laska M enta l H ealth  Enabling A c t o f  1956.

*  Sec. 13. C O N V E Y A N C E  O F L A N D  TO  TR U S T. On and after the e ffective date o f  

this section, a fter g iv ing  pub lic  notice in the manner provided under AS 38.05.945(b) and (c), 

the com m issioner o f  natural resources shall p rom ptly  convey to the A laska M enta l Health 

T rust A u th o rity  established by sec. 26, ch. 66, S LA  1991, title  to the land, inc lud ing  both the 

surface and the m ineral estate, that is includable w ith in  the corpus o f the reconstituted mental 

health trust under AS  38.05.800(a), repealed and reenacted by sec. 7 o f  this A c t."

8-LS0728NE.5

Renumber the fo llo w in g  b ill sections accordingly.



8-LS0728\E.6 * 
Chenoweth 

3/17/93

A M E N D M E N T

O FFERED IN  T H E  H O U SE 

TO : H B  201

Page 1, line  11, after "trust":

I n s e r t except the la n d  th a t is managed bv  the D e p a rtm en t o f N a tu ra l Resources 

u n d e r (4) o f  th is  subsec tion ."

Page 2, line  5, a fter "a rra n ge m e n ts ":

Insen the D e p a rtm e n t o f N a tu ra l Resources sha ll m anage the land  assets o f  the

tru s t in  a f id u c ia ry  m a n n e r to fu l f i l l  the purposes o f  the tru s t"



8-LS0728NK.1 ^ 
Dierdorff 

3/29/93

O FFER ED  IN  T H E  H O U SE

T O : C SH B 201 (RES) (8-LS0728VK)

Page 3, line  4:

Delete "s ta te  la n d "

Insert " t ru s t  land  o r  m in e ra ls "

Page 3, line  8, a fte r " la n d ":

Insert "o r  m in e ra ls "

Page 3, line  11, a fter " la n d ":

Insert "o r  m in e ra ls "

Page 3, line  18, after "Resources":

Insert ","

Page 7, line  1:

Delete "(a )(1 )"

Insen "(a )"

Page 7, line  2:

Delete "(a )(1 )"

Insert "(a )"

Page 9, line  20:

Delete " AS 38.05.809"

Insert "A S  38.05.802 - 38.05.809"

A M E N D M E N T



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) -165-31167 or -165-2450 
FAX (907) 465-2029 
M ail Stop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M M a rch  18, 1993

S U B JE C T: A m endm en ts  E.5 and E .6 to  House B ill 201 (W o rk  O rd e r N o. 
8-LS0728\E .5 and E .6)

T O : R epresenta tive  B ill W illiam s, C ha ir 
House Resources C om m ittee  
A T T N : M a ry  M cD o w e ll

F R O M : Jack C henow eth  ( jV - ’1- 
Leg is la tive  Counsel

A m e nd m e n t E .5:

Per suggestion, I had tw o discussions yesterday w ith  R ic k  Johansen, a tto rn e y  fo r  
U s ib e lli M ines, and have re d ra fte d  yesterday’s am endm ent E .4  to  respond  to  po in ts  
covered in  tha t discussion.

U n d e r the changes proposed in  H ouse B ill 201 as it  is be fo re  you, the re  w o u ld  be 
tw o  a lte rna tives ava ilab le  fo r  m anaging land. T he  D e p a rtm e n t o f  N a tu ra l Resources 
w ou ld , under A S  37.14.009(a)(4), manage the tru s t’s land assets. A lte rn a tiv e ly , und e r 
th a t same paragraph, the A laska  M e n ta l H e a lth  T ru s t A u th o r ity  w o u ld  have the  
o p tio n  o f  m ak ing  "o th e r arrangem ents" fo r m anagem ent o f  tru s t lands.

T h e  m echanism  tha t am endm ent E.5 w ou ld  p u t in to  place is a th ird  land  m anage­
m en t a lte rna tive , spec ifica lly  app licab le  to  land tha t is added back to  the  re c o n s titu t­
ed tru s t corpus and tha t is subject to  one o f  the in terests in  land  spelled  o u t by law. 
T h a t m anagem ent a rrangem ent is spelled o u t in  the p roposed A S  38.05.802. T h a t 
land, subject to  th ird  p a rty  in terests, w ou ld , so long  as the in terests are o pe ra tive , be 
m anaged by the  d ep a rtm e n t as genera l g rant land, no t subject to  the tru s t p rov is ions.

I th in k  the am endm en t d ra fted , E.5, is responsive to  a ll the po in ts  o f  yes te rday ’s 
discussion. I  to ld  R ic k  Johansen tha t you w ou ld  fax a copy to  h im  fo r  .ev iew .

A m e nd m e n t E.6:

T h e  b ill, H ouse  B ill 201, substitu tes a m anda tory  d u ty - th e  D e p a rtm e n t o f  N a tu ra l 
Resources "sha ll . . . manage the land assets o f  the tru s t"—fo r  the  d isc re tion a ry



R epresen ta tive  B il l W illiam s  
M a rch  18, 1993 
Page 2

a u th o r ity  set o u t in  ch. 66, S L A  1991-"m ay c o n t r a c t . . .  to manage the land assets 
o f  the trus t." In  the m idd le  o f  m y conversation  w ith  M r . Johansen, I  rea lized  tha t, 
by m ak ing  tha t substitu tion , we neglected to  m ake tw o very s ign ifican t re la ted  
changes.

Those changes are p icked up by am endm ent E.6.

A s H ouse B ill 201 is d ra fted , there  is a co n flic t between p roposed  A S  37.14.- 
0 0 9 (a ) ( l) - " [ t ]h e  trus t a u th o r ity  shall manage the assets o f  the tru s t . . . " -a n d  
A S  37.14.009(a)(4)--"the  D e p a rtm e n t s h a l l . . . manage the land assets o f  the trus t." 
T he  firs t p a rt o f  am endm en t E .6 recognizes the d iv is ion  o f  respons ib ilities  between 
the two.

A s H ouse B ill 201 is d ra fted , the re  is no m anagem ent standard stated fo r  the 
d e p a rtm e n t’s m anagem ent o f  the trus t land, and arguably the d e p a rtm e n t m ay 
conclude tha t it  m ay manage as it  pleases. T he  in ten t, as I understand, is tha t the 
d e p a rtm e n t shall manage to  the same standard  as the trust au th o rity , th a t is, "in  a 
fid u c ia ry  m anne r to  fu l f i l l  the purposes o f  the  trus t." Consistent w ith  the  in te n t o f  the 
change in  A S  37.14.009 as I  understand it, the second p a rt o f  am endm en t E .6  
e xp lic itly  sets o u t tha t standard.

A m e n d m e n t E .6 is no t dependent on ado p tion  o f  am endm ent E.5. I t  cleans up the  
b ill as c u rre n tly  d ra fte d  and shou ld  be considered by the  com m ittee  even i f  E .5 is n o t 
adopted .

JB C :p l
93-210.p lm

E nclosure



"Prepeered b<•/ l̂ rclc Joka.hn^'n 

c-f Pe\-kms-Cot'e.

EXPLANATION OF AM ENDM ENT E.5 
TO HOUSE BILL 201

Prepared for House Resources Committee Hear lug 
March 19, 1993

The Basic Structure of Chapter 66, SLA 1591

E s t a b l i s h e s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  C e n t  a i n s  
significant ’'program" provisions. Generally reconstitutes the 
land trust with non-1 egiaiati vai y designated OMHTLs which have 
not been conveyad by the state (including 0MKTL3 that are 
subject to third-party interests, such as leases). Usas "sub­
stitute land" to compensate the trust for the conveyed and 
legislatively designated OMHTLs not returned to the trust.

The "substitute lands" are the fuel for the fire. The 
public interest intervenors (PII3) have challenged Chapter 65 
in court, primarily because of issues involving the substitute 
lands. The oil company intervenors (Unocal and Marathon) have 
challenged Chapter 66 in court because they have leases on 
proposed substitute lands (PSLs). Tha attorneys for the 3tate 
and the mental health benaficiaries have disagreements over 
tha appropriateness of the plaintiff's PSLs and the nature and 
quantity of substitute land required to compensate the trust. 
Developmental interests are adversely affected by the land 
"frse2e" imposed on PSLs (in addition to the land "free2e" 
continuing to affect OMHTLs and "hypothecated lands").

Chapter 66 contains a "stepdown" funding provision 
requiring that a percentage of the unrestricted revenue of the 
state be allocated to the mental health trust income account 
in each fiscal year beginning with FYE 1992 and ending in FY2 
2003.

The Baaia structure of S3 67 and HB 201

Retains the Mental Health Trust Authority. Retains the 
significant "program" provisions. Retains reconstitution of 
the land trust with ncn-legislatively designated OMHTLs which 
have not been conveyed by the state (including OMHTLs that are 
subject to third-party interests, such as leases).

But, under SB 67 and H3 201, the "fuel for the fire" 
(substitute lands) is removed from the settlement. In its 
place, the trust receives monetary compensation for the OMHTL 
that is not being returned to the trust. Under KB 201, that

[ H 166 -0006/AA930770.009] 1/18/93



compensation ia 3% of the ’’unrestricted general fund revenue 
cf the state" during each fiscal year (under SB 67, the number 
is 6%) . Because the money is intended to compensate the trust 
for tha land that cannot be returned, thsra is no cut-off date 
for the payment. The "stepdcwn" funding provision in Chapter 
66 is eliminated.

i

To secure the annual payment to the trust, legislatively 
designated OMHTLs are pledged as collateral for the 3tate:s 
obligation to allocate the required amount to the mental 
health trust income account each yaar.

The reconstituted land trust will consist basically of 
the same OMHTLs that would have bear, returned tc the trust 
under Chapter 66. Two differences are; (1) OMHTLs subject to 
mining claims will be returned to the trust (under Chapter 55, 
the plaintiffs had the option to accept or rej set these 
lands) ; and (2) OMKTL contained in tha Haines State Forest 
Resource Management Area and the Tanana Valley State Forest 
will not be returned to the trust.

Summary of Changes Hade by Amandiaant S.3 to H3 201

l. two Categories of Trust Land for Management
Purposes.

The proposed amendments essentially break the OMHTLs 
being returned to the trust into two categories of land for 
managams p t  p u rp o se s .

1*1 "saofclon 9"_ Land. The first category, which could 
be called "Section 9" land (because management of these lands 
is governed by Section 9 of AS 37.14) consists of OMHTLs that 
are n g t currently covered by any third-party interests (such 
as a lease, contract, mining claim) or appropriated uses (such 
as rights-of-way) and are truly owned by the state as "vacant" 
undeveloped lands. These>Section 5 lands would be managed 
under AS 37.14.009 according to whatever land management 
standards are ultimately adopted to manage trust land under a 
fiduciary standard that fulfills the purposes of the trust.
HB 201 requires the Trust Authority to contract with DNR to 
manage these Section 9 lands unless the Trust Authority 
determines that this is not in the best interest of the trust 
beneficiaries. If DNR manages the Section 9 lands under 
contract with the Trust Authority, DNR must do so under 
AS 37.14.009 (which requires that the assets be managed in a 
fiduciary manner to fulfill the purposes of the trust).

1.2 HBaatlon_ 8-92" Land. Under the proposed amendments, 
the second category of land, which can be referred to as "Sec­
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tion e02,, land (because management of these lanc3 is governed 
by new Section 302 of AS 38.05), consists of CMKTLs that are 
currently subject to a third-party interest (such as a lease, 
contract, or mining claim) or an appropriated use (such as a 
right-of-way). These Section 802 lands are returned to the 
trust, but the proposed amendments require that they be 
managed by DNR under AS 38•05 >802. Section 802 makes it clear 
that the trust takes these lands subject to the third-party or 
appropriated interest. In addition, Section 802 requires DNR 
to manage these lands as general grant land under DNR’s normal 
land management procedures. The Trust Authority dees not have 
management authority ever Section SO2 lands and they are not 
managed by DNR pursuant to any contract with, the Trust 
Authority. Because these lands are subject to existing inter­
ests, the Trust Authority is simply "divasted” cf any land 
management function and it is "business as usual1' for DN'R and 
all third-party interest holders. The only exception is that 
all income and proceeds from the management cf these 
Section 302 lands are required to be deposited by DNR in the 
mental health trust income account. In addition, the third- 
party interest holder, tha Trust Authority, and DNR can enter 
into a three-party agreement to waive Section 802 status and 
to have the land managed under Section 9 of AS 37.14. This 
allows a third-party interest holder to "opt in" to the Trust 
Authority land management system once the Trust Authority has 
established a stable land management program and a successful 
track record. Finally, when a particular parcel of 
Section 802 land is no longer subject to any protected third- 
party intsrest or appropriated use, management of the land 
"reverts" to tha Trust Authority so that the land becomes 
Section 9 land.

2. Public Intarssfc Safeguards.

As under Chapter 65, Section 9 trust land can be managed 
by the Trust Authority (or by DNR as the Trust Authority's 
contractor) without compliance with AS 38.04 or AS 38.05.
But the proposed amendments contain a requirement designed to 
require "multiple purpose use" of Section 9 trust land 
whenever possible, consistent with the Trust Authority's 
fiduciary obligations. In addition, the proposed amendment 
requires public notice of any disposals of Section 9 trust 
land, a 30-day comment period, and a final public notice of 
any Section 9 trust land disposals. Section 802 trust land is 
managed like general grant land and therefore remains subject 
to AS 38.04 and AS 38,05.

3* Definition of nnraatrlotad general Tund Revenue.

The proposed amendments also contain a definition of 
"unrestricted general fund revenue of the state." The dafi-
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nition ties the meaning of this phrase to the manner in which 
money is categorized under the statewide accounting system 
as of tha effective data at tha Bill. The purpose of this 
provision is to remove the possibility that future restric­
tions imposed by the legislature on general fund revenues will 
have a negative impact on the dollar amount used for calculat­
ing the percentage allocated to the trust. No limitation is 
placed on the legislature's ability to impose future restric­
tions, but for purposes of calculating the amount to be paid 
to the trust, any such future restrictions would be 
disregarded.

i  . H ip g f r l l a a a o u s  ~ t o 1,7In  ? sp.s ,

Tha proposed amendments contain several new definitions 
which are designed to clarify ambiguities in Chapter 66 (such 
as tha meaning of "conveyed or encumbered" GMHTL than is not 
being returned to tha trust). The proposed amendments also 
clarify that those lands not being returned to the trust are 
permanently released from any claim cf the trust. A3 under 
Chapter 66, the proposed amendments also require an actual 
conveyance of title to reconstituted trust land from DNR to 
the Trust Authority.

F u rth e r D iscuss ion o f S p a c if io  Amendments 

Rags i ,  L ine lo t

This amendment to AS 37.14.009(a) contains the cross- 
reference to AS 38.05.802 which overrides AS 37.14.009 
and divests the Trust Authority of land management power 
over reconstituted trust lands that are subject to third- 
party interests or appropriated uses.

Page 2, following Lins at

This amendment to AS 37.14.009(b) contains tha public 
interest safeguards that are applicable to the manage­
ment of Section 9 trust lands in lieu of AS 38.04 and 
AS 38.05. The amendment requires land management deci­
sions affecting Section 9 trust lands to comply with the 
state constitution and the principles of multiple purposs 
use consistent with the public interest. However, the 
amendment also recognizes that the trust principles 
established in AS 37,14.007 (as they exist in Chapter 66) 
must take priority if they conflict with multiple purpose 
use. The remaining language in the proposed amendments 
provides a 30-day public comment period to precede final 
Section 3 trust land disposal decisions, in order to 
insure that trust beneficiaries, trust land developers, 
people who use trust lands for other purposes, and other
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members of tha public have an opportunity to have their 
views considered by the Trust Authority. This proposed 
amendment also requires public notice of final decisions 
to dispose of Section 9 trust lands.

Page 2, Lin© 2 1 r

This amendment to AS 37.14.036(c) is the definition of 
"'unrestricted general fund revenue of the stata."

Page 3, Line 12:

This amendment to AS 33.03.500 contains tha definition cf 
"conveyed or encumbered" land that is not being returned 
to the trust.

Paga 3, Line 14:

Thi3 amendment to AS 33.05.800 simplifies the language 
because Section 30S now contains a definition of "lease" 
(which includes an oil or gas lease, coal lease, or other 
lease).

Paga 3 , Line 16i

This amendment to AS 38.05.800 makes Section 800 consis­
tent with Section 802 by specifying those third-party 
interests that trigger the return of that particular land 
to the trust.

Page 3/ Lin© 19:

This amendment to AS 38.05.800 makes Section 800 consis­
tent with Section 802 by specifying those third-party 
interests that trigger the return of that particular land 

• to the trust.

Page 3 , following Line 24:

This amendment is the new Section 802 which is the heart 
of the proposed amendments. Subsections (a) and (b; 
clarify that any land being returned to the trust remains 
subject ia the terms, conditions, and provisions of all 
third-party rights (such as leases, contracts, mining 
claims, and permits) and appropriated uses (such as 
rights-of-way). Unlike third-party interests such as 
leases, there is no legal document to reflect the terms 
of mining claims or leasehold locations and DNR normally 
makes no "validity" determination. The holders of min­
ing claims and leasehold locations would therefore be
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subject to the status quo —  they would face whatever 
challenges they might face from tha trust that they could 
face from DNR. The trust simply takes subject to the 
claimant’s rights, if any. Subparagraph (c) is the 
mandatory provision requiring DNR to manage all trust 
land that Is subject to any third-party interest or 
appropriatsd use. To eliminate tha threat of litigation 
by third parties against tha trust and the stata ever 
private contract right3, this section requires DNR to 
manage these Section 802 land3 as general grant land for 
as long as the third-party interests remain in affect. 
Subsection (d) is the "reverter" provision Which converts 
Section SG2 land to Section S land when tha third-party 
interests have expired, Subsection (a; is the provision 
allowing a third party to "opt in" to Section S ones the 
Tru3t Authority has established its land management pro­
gram and a track record.

The definition of "land" contained in new Section 809 is 
intended to clarify that if either the surface estate cr 
mineral estate is "conveyed cr encumbered” then neither 
estate is returned to the reconstituted trust. In 
addition, if any third-party interest or appropriated use 
has been carved out of either the surface or mineral 
estate, then DNR must manage the entire estate like 
general grant land for as long as the third-party 
interest or appropriated use remains in effect, This is 
necessary to avoid "split estate" problems that,arise 
when different persons control the surface and mineral 
estates.

The definitions of "lease" and "right-of-way" are in­
tended to simplify the language of both Section 300 and 
Section 802 which contain these terms. "Authority" and 
"trust" are also defined to simplify the language in • 
Section 802 which contains these terms.

Page 3, following Line 30:

New Section 12 is the provision that explicitly releases 
and removes from the trust all OMHTL not being returned 
to the trust.

New proposed Section 13 is the prevision which explicitly 
requires DNR to convey title to the reconstituted trust 
land to the Trust Authority. The provision also 
clarifies that both the surface estate and the mineral 
estate are to be conveyed to the trust. The same public 
notice process (a 30-day public comment period) which was 
contemplated for conveyances of land under Chapter 66
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from DNR to the Trust Authority is retained in 
Section 13.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next )
friend of CARL WEISS, a minor )
child, and EARL HILLIKER, on )
behalf of themselves and all )
others similarly situated; the )
ALASKA MENTAL HEALTH ASSOCIATION, )
MARY C. NANUWAK and JOHN MARTIN, )
on behalf of themselves and all )
others similarly situated; )
ANITA BOSEL, FRANCES DOULIN, )
SHARON GOODWIN, AND GABRIEL )
MAYOC; and H.L., M.K. and ALASKA )
ADDICTION REHABILITATION SERVICES, )

)
Plaintiffs, )

vs .

STATE OF ALASKA,

Defendant.

Case No. 4FA-82-2208 CIVIL

REVIEW DRAFT 

SETTLEMENT AGREEMENT 

REVIEW DRAFT

This Review Draft is being provided to interested people 
prior to formal signing by the parties. There may be some modi­
fications to this Review Draft prior to signing. The Exhibit 
Package has not yet been completed and will be available upon 
completion.

QUICK REFERENCE GUIDE 
AND

BRIEF ANALYSIS ON PAGE 2



ANALYSIS OF PROPOSED AGREEMENT 
by

P h i l i p  V o l l a n d

The review draft of the proposed settlement agreement 
further establishes that Chapter 66 is unworkable. This 
proposed agreement:

* fails to address the current m a j o r  l e g a l  
c h a l l e n g e s  t o  C h a p t e r  6 6 .  T h e s e  include t h e  
l e g a l i t y  o f  t h e  L e g i s l a t u r e ' s  h y p o t h e c a t i o n  
( a p p r o p r i a t i o n )  o f  t h e  s e c u r i t y  l a n d ,  t h e  
a p p l i c a b i l i t y  o f  S e c t i o n  6i of the Statehood 
Act a n d  other e s s e n t i a l  t e r m s  o f  t h e  a g r e e m e n t .

* p l a c e s  severe restrictions on d e v e l o p m e n t  o f  
s o m e  o f  A l a s k a ' s  most p r o m i s i n g  5  m i l l i o n  a c r e s  
o f  l a n d  d u r i n g  t h e  y e a r s  o f  l i t i g a t i o n  
r e s u l t i n g  f r o m  C h a p t e r  6 6 .

* m i s l e a d s  i n n o c e n t  third p a r t i e s  i n t o  
b e l i e v i n g  t h a t  t h e  c l o u d  o n  t h e i r  t i t l e s  w i l l  
s o o n  b e  r e m o v e d .

* o b l i g a t e s  t h e  l e g i s l a t u r e  t o  p a y  m i l l i o n s  o f  
d o l l a r s  t o  DNR and t h e  a t t o r n e y s  e a c h  y e a r  to 
i m p l e m e n t  a s e t t l e m e n t  t h a t  m a y  n e v e r  b e  
a p p r o v e d .

Key provisions which demonstrate these problems are:

ONGOING AND INCREASING LITIGATION:

C h a p t e r  6 6  m u s t  b e  r e v i e w e d  a n d  u p h e l d  b y  t h e  S u p e r i o r  
C o u r t ,  t h e  A l a s k a  Supreme Court, and the U.S. S u p r e m e  C o u r t .  
O n l y  t h e n  can C h a p t e r  6 6  b e  p r e s e n t e d  t o  t h e  c o u r t  f o r  
a p p r o v a l  a n d  i m p l e m e n t a t i o n .

* The State and the Plaintiffs realize that the U.S. Supreme 
Court may ultimately decide that the proposed land exchange 
violates Section 6i of the Statehood Act. If that happens 
the parties have agreed that they will have 60 days to find 
a solution or they will terminate the agreement and resume 
the original litigation, (pp. 29*30) Despite nearly a year 
of work, this same lack of an adequate response is applied 
to the problems associated with the hypothecation (p. 32).

* Other essential terms of the agreement such as the law 
applicable to reconstitution (pp. 27-28), the management of 
Trust Lands (p. 39), the management of hypothecated lands 
(p. 46), and the release of hypothecated lands (p. 29) are 
subject to legal challenges. If any of these challenges are 
successful, the settlement may be voided.



L A N D  U S E  R E S T R I C T I O N S ;

During the upcoming years of l i t i g a t i o n ,  t h e  f o l l o w i n g  l a n d  
u s e  r e s t r i c t i o n s  m u s t  a p p l y :

Original Trust Lands (one million acres) The injunction and 
the Lis Pendens will remain (pp. 56-57). This land will 
also be totally closed to mineral entry (p. 45).

Hypothecated Lands (four million acres) These lands will 
not be released until substitute land is conveyed to the 
Trust (pp. 28-29), a process that must await approval of the 
agreement, identification of the land, selection of the 
land, resolution of disputes over the value of the land, and 
the actual survey and conveyance of the land. Meanwhile, no 
mineral entry or other actions which devalue the land are 
allowed (p. 46).

P r o p o s e d  S u b s t i t u t e  Land  ( a d d i t i o n a l  a c r e s  c h o s e n  f rom  any  
s t a t e  l a n d )  T h e s e  l a n d s  a r e  a l s o  c l o s e d  t o  e n t r y  o r  
d i s p o s a l  (p .  47).

Third Party Lands (thousands of individuals) The proposed 
agreement suggests that the hardships which will be suffered 
by innocent third parties because of the years of ongoing 
litigation will be cured by a temporary release of the Lis 
Pendens and modification of the injunction (p. 34). In 
fact, the Plaintiffs have retained the right to reassert 
claims to such lands if and when the proposed settlement 
fails (p. 35). The third parties gain no benefit or 
security from such a transparent and illusory arrangement.

IMPLEMENTATION COSTS;

As of the signing of the proposed agreement, the Legislature 
is obligated to appropriate sufficient funds for the 
plaintiffs to carry out the reconstitution process (p. 42). 
The plaintiffs are entitled to court orders necessary to 
carry out this requirement (p. 43). This obligation extends 
to DNR as well (p. 42). This obligation begins immediately 
and continues until the end of the litigation over Chapter 
66 whether or not the proposed settlement is ever approved 
(p. 44). The proposed amount for FY 93 is over $6 million.

CONCLUSION

The defects in Chapter 66 have not been cured. Some have 
been made worse and new ones created. However, the Governor 
made a bold and good faith attempt last year to settle this 
issue. That effort has led directly to a viable alternative 
settlement proposal that would cure the problems with 
Chapter 66 and could be implemented within months.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next 
friend of CARL WEISS, a minor 
child, and EARL HILLIKER, on 
behalf of themselves and all 
others similarly situated; the 
ALASKA MENTAL HEALTH ASSOCIATION, 
MARY C. NANUWAK and JOHN MARTIN, 
on behalf of themselves and all 
others similarly situated;
ANITA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL 
MAYOC; and H.L., M.K. and ALASKA 
ADDICTION REHABILITATION SERVICES,

Plaintiffs,

vs.

STATE OF ALASKA,

Defendant.

Case No. 4FA-82-2208 CIVIL

SETTLEMENT AGREEMENT

COME NOW the undersigned parties, by and through their 

respective counsel, to stipulate and agree as follows:

RECITALS

WHEREAS, the Plaintiffs and the State have been engaged in 

litigation since 1982 over numerous disputes relating to the 

requirements of the Alaska Mental Health Enabling Act of 1956, 

P.L. 84-830, 70 Stat. 709 (1956); and

WHEREAS, in an effort to resolve these disputes without 

further litigation, the undersigned parties have negotiated a 

proposed settlement, the basic terms of which were enacted in 

Chapter 66, Session Laws of Alaska 1991; and

WHEREAS, Section 58 of Chapter 66 provides:
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This Act takes effect upon entry of a final order 
dismissing Weiss v. State of Alaska, 4FA-82-2208 Civil, 
and the expiration of any time for appeal. The superi­
or court shall advise the lieutenant governor and the 
revisor of statutes when the final settlement and order 
of Weiss v. State of Alaska has been approved;

and \

WHEREAS, the undersigned parties seek judicial approval of 

the terms and conditions of the settlement and if the settlement 

is approved, seek dismissal of this action;

NOW THEREFORE, IT IS AGREED:

ARTICLE I.
DEFINITIONS.

The following words and phrases shall have the following meanings

(a) "Beneficiaries" means the beneficiaries of the trust 

created by Section 202 of the Enabling Act and comprise the 

members of the class represented by the Plaintiffs in this liti­

gation.

(b) "Chapter 66“ means Chapter 66, Session Laws of Alaska 

1991, attached as Exhibit A.

(c) "Collateral of Last Resort" means State land described in 

Attachment 1 to "Lands Hypothecated to the Mental Health Trust,

May 1991," referred to in Section 56(a) of Chapter 66, and more 

particularly described in pages _________ of Exhibit B hereto.

(d) "Commissioner" means the Commissioner of the Department 

of Natural Resources, State of Alaska.

(e) "Enabling Act" means the Alaska Mental Health Enabling 

Act of 1956, P.L. 84-830, 70 Stat. 709 (1956).

(f) "Encumbered Original Trust Land" means land granted under
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the Enabling Act and that is subject to a lease, permit, oil and 

gas lease, mining claim or mining lease, coal lease, easement or 

right-of-way, timber sale, material sale contract, land sale con­

tract, interagency land management assignment, or some other encum­

brance of a similar nature not contained in the grant from the 

federal government.

(g\ "Hazardous Substance" has the same meaning as that term 

is defined in AS 46.03.826(5), as now enacted or hereafter amend­

ed, including any successor statutes to AS 46.03.826(5).

(h) "Hypothecated Lands" means the lands listed in "Lands 

Hypothecated to the Mental Health Trust, May 1991" referred to in 

Section 56(a) of Chapter 66, and more particularly described in 

the attached Exhibit B, that have not been released pursuant co 

Section 56(c) of Chapter 66 and Article III, Section 21, of this 

Settlement Agreement.

(i) "Legislatively Designated Areas" has the same meaning 

as that set out in Section 55(b) of Chapter 66.

(j) "Non-Reconstituted Trust Land" means Original Trust 

Land, or an interest therein, that will not be conveyed to the 

Trust under Section 54(1) —  (6) of Chapter 66 and for which an 

exchange has been or will be completed under Section 54(7) of 

Chapter 66.

(k) "Original Trust Land" means land granted under the 

Enabling Act.

(1) "Plaintiffs" means VERN T. WEISS, father and next 

friend of CARL WEISS, minor child, and EARL HILLIKER, on behalf 

of themselves and all others similarly situated; the ALASKA
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MENTAL HEALTH ASSOCIATION, MARY C. NANUWAK and JOHN MARTIN, on 

behalf of themselves and all others similarly situated, ANITA 

BOSEL, FRANCES DOULIN, SHARON GOODWIN, and GABRIEL MAYOC; H.L., 

M.K. and ALASKA ADDICTION REHABILITATION SERVICES; and such other 

parties as may be formally substituted for or added to the fore­

going.

(m) "Proposed Substitute Land" means land that is proposed 

by either the State or the Plaintiffs for conveyance to the Trust 

under Sections 54(7) and 55 of Chapter 66 and this Settlement 

Agreement.

(n) "Reconstituted Trust Land" or "Trust Land" means land 

that has been conveyed to the Trust Authority under Sections 54 

—  56 of Chapter 66 and Article III, Section 15, of this Settle­

ment Agreement, including Original Trust Land, Substitute Land, 

or some other real property, and includes improvements or inter­

ests therein owned by the Trust.

(o) "Substitute Land" means land other than Original Trust 

Land that will be conveyed to the Trust Authority under Sections 

54(7) and 55 of Chapter 66 and this Settlement Agreement in 

exchange for Non-Reconstituted Trust Land, and includes improve­

ments or interests therein owned by the State.

(p) "Trust" means the trust created by Section 202 of the 

Enabling Act, as reconstituted under Chapter 66 and this Settle­

ment Agreement.

(q) "Trust Authority" means the Alaska Mental Health Trust 

Authority established under Section 26 of Chapter 66 or any 

successor entity or oerson that may subsequently be assigned one
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or more of the responsibilities of the Trust Authority imposed by 

Chapter 66 and this Settlement Agreement.

(r) "Trust Corpus" means the principal of the Trust, in­

cluding both real and personal property and cash assets properly 

allocated to the Trust Corpus from Trust Receipts.

(s) "Trust Funds" means all cash assets of the Trust, 

including cash that is part of the Trust Corpus and cash that is 

Trust Income. .

(t) "Trust Income" means Trust Receipts that are not prop­

erly allocated to the Trust Corpus.

(u) "Trust Property" means Trust Land, Trust Funds, includ­

ing Trust Receipts, Trust Income, and Trust Corpus, and all other 

assets owned by the Trust.

(v) "Trust Receipts" means cash or other liquid assets re­

ceived from the sale, management, or investment of the Trust's 

assets.

ARTICLE II.
INCORPORATION OF CHAPTER 66.

The provisions of Chapter 66 are incorporated herein. The 

parties agree that the provisions of Chapter 66 meet the trust 

responsibilities and obligations imposed on the State under the 

Enabling Act. This Settlement Agreement is intended to clarify 

the manner in which the State and the Plaintiffs are to discharge 

their responsibilities and obligations set out in Chapter 66 and 

to provide certain remedies for any breach thereof.

ARTICLE III.
TRUST RECONSTITUTION.

The Trust will be reconstituted in accordance with the provi-
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sions of Sections 54 —  57 of Chapter 66 and this Settlement Agree­

ment. In doing so, the undersigned parties agree as follows:

1. Information Sharing. (a) Each party will provide the 

other access to all non-confidential files, a copier, and paper 

as required.

(b) The parties will jointly develop a shared computer- 

based information system. Information shall be developed by each 

party in a format allowing exchange and retrieval of the informa­

tion by each party through the shared computer-based information 

system.

(c) Except for confidential analyses and confidential 

information developed in the course of or in anticipation of 

other litigation, the State and the Plaintiffs shall provide the 

other party computer-based data in its possession or control 

concerning parcels of Original Trust Lands, Hypothecated Lands, 

and other State land, including but not limited to revenue pro­

jections and valuations.

(d) Neither party will charge tha other for new information 

developed by that party or for existing computer-based data 

retrieved or formatted in the course of implementing Chapter 66.

(e) The following information shall be developed by the

State, unless the parties agree the Plaintiffs shall develop the

information, and provided to the other party:

Original Trust Lands: Information regarding (1) feder­
al selections, approvals, and patents; (2) the status 
of title; and (3) encumbrances or conveyances plus, for 
Non-Reconstituted Trust Land and Encumbered Original 
Trust Land subject to Section 54(4) of Chapter 66 or 
election by the Plaintiffs under Section 54(6) of 
Chapter 66 and Article III, Section 8 of this Settle-
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ment Agreement, (4) value, if already existing; (5) 
revenue history; (6) revenue projections, if already 
existing; (7) physical characteristics; (8) natural 
resource features; (9) current use to the extent exist­
ing files contain such information; (10) past use to 
the extent existing files contain such information; and
(11) allowable uses;

Hypothecated Lands: Information regarding (1) federal
selections, approvals, and patents; (2) the status of 
title; and (3) encumbrances or conveyances;

Potential Substitute Land: Information regarding (1)
federal selections, approvals, and patents; (2) encum­
brances or conveyances; (3) value, if already existing;
(4) revenue history; (5) revenue projections, if al­
ready existing; (6) physical characteristics; (7) 
natural resource features; (8) current use to the 
extent existing files contain such information; (9) 
past use to the extent existing files contain such 
information; and (10) allowable use.

(f) Computer-based data, other than as described above, 

that either party has will be provided to the other party, upon 

request, in a timely manner subject to payment by the other party 

of the reasonable job costs associated with the request.

(g) Any dispute under this Section, including (i) whether 

the utility of the information justifies the expense to develop 

it, and (ii) whether sufficient information has been developed 

and provided to the other party, shall be resolved by the court 

under Section 57 of Chapter 66.

2. Confidential Information. Except for confidential 

information developed in the course of or in anticipation of 

other litigation, the information described in Article III, 

Section 1, to be provided by the parties includes confidential 

information (but not analyses), but its confidential nature shall 

be so stated by the State or Plaintiffs and may only be disclosed 

to counsel for the State or Plaintiffs, their employees, or
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consultants, or any combination thereof, or to the court in the 

event that a dispute is referred to the court pursuant to Section 

57 of Chapter 66. To the extent a third party may have a legally 

protectable interest in keeping the information confj.dential, the 

third party shall be informed sufficiently in advance of the 

possibility of disclosure for the third party to seek to have the 

disclosure enjoined. The State or Plaintiffs shall advise each 

other if any confidential information is not to be disclosed 

under this section and the nature of such data. Counsel for 

Plaintiffs and their employees and consultants to whom confiden­

tial information is disclosed may not further disclose the confi­

dential information (except to the court in the event that a 

dispute is referred to the court pursuant to Section 57 of Chap­

ter 66 and this Settlement Agreement).

3. Termination of At-Will Interests. Except for rights 

granted to the State, the State, after consultation with the 

Plaintiffs and upon their request, shall terminate those third 

party authorizations or interests in Original Trust Land to be 

conveyed to the Trust Authority that are, by the terms of the 

document granting the authorization or interest, terminable at 

will. If Plaintiffs do not request termination, compensation to 

the Trust will not be required.

4. Reducing Amount of Original Trust Land Used bv State 

Agencies. Original Trust Land or interests therein used by any 

State agency (Agency) under a lease, permit, interagency land 

management agreement, interagency land management transfer, 

management agreement, management right, or other use granted to
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the State and not located within a Legislatively Designated Area 

(except the Tanana Valley State Forest and the Haines State 

Forest Resource Management Area), is subject to a determination 

under this Section. Pursuant to this Section, the Commissioner 

shall determine the smallest practicable tract of land reasonably 

necessary to support the Agency's use and shall convey the re­

mainder of the parcel to the Trust Authority,

(a) The parcel retained by the Agency may include improved 

lands and a buffer zone surrounding improved lands as is reasona­

bly necessary for purposes such as safety measures, maintenance, 

security, erosion control, noise protection and drainage. Par­

esis containing gravel or other building materials used in direct 

connection with the State's purpose in using the parcel and not 

used simply as a source of revenue or services may also be re­

tained by the agency. The extent of the areas retained as a 

source of materials will be the area disturbed but not depleted 

as of July 1, 1991.

(b) Unless the Plaintiffs elect to have the land conveyed 

to the Trust Authority subject to the rights of the Agency under 

Section 54(6) of Chapter 66 and Article III, Sections 8 and 15, 

of this Settlement Agreement, the State shall retain full title 

to the smallest practicable tract as determined hereunder for the 

Agency, provided, however, if the parcel is used primarily for 

access, a telecommunications site, electronic, light or visibili­

ty clear zones, rights-of-way, or similar uses, an easement may 

be reserved in lieu of full title if the Commissioner determines 

that an easement affords sufficient protection, is customary for
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the particular use, and would further the objectives of Chapter 

66.

(c) If the Commissioner does not have sufficient informa­

tion to make a determination under this Section, the Commissioner 

shall issue written notice to any State agency that the Commis­

sioner has reason to believe may be subject to this Section. The 

written notice shall provide that the information requested be 

furnished to the Commissioner and the Plaintiffs by the Agency 

within 45 days from the receipt of the notice. At a minimum, the 

information provided by the Agency shall include:

(i) the function and scope of the Agency's use of the 

parcel;

(ii) a legal description of the lands in actual use;

(iii) a list of structures or other alterations to the

character of the land and their function, their loca­

tion on the tract, and date of construction;

(iv) a description of the use and function of any unaltered 

land;

(v) a list of any rights, interests, or permitted uses 

that the Agency has granted to others or that have 

been granted to the Agency by others, along with dates 

of issuance and expiration and copies of any relevant 

documents. The Department of Natural Resources shall 

assist the Agency in determining any rights, inter­

ests, or permitted uses that the Department of Natural 

Resources has granted to others for the parcel being 

used by the Agency; and
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(vi) if available, site plans, drawings, and annotated

aerial photographs delineating the boundaries of the 

Agency's facilities and locations of areas used.

(d) The Commissioner shall request comments from the Plain­

tiffs relating to the determination of the smallest practicable 

tract. The Plaintiffs shall have 30 days to comment commencing 

from their date of receipt of the Agency's submission.

(e) The .Agency has the burden of proof under this Section. 

The smallest practicable tract determination by the Commissioner 

shall be based on the information in the case file. The results 

of the determination shall be incorporated into an appropriate 

decisional document. The decision of the Commissioner shall be 

final and not reviewable by the court under Sections 55(h) and 57 

of Chapter 66.

5. Conveyances of Unencumbered Land or Land Subject Only to 

Qualified Encumbrances. When the State and the Plaintiffs agree, 

or the court resolves a dispute pursuant to Section 57 of Chapter 

66, that Original Trust Land is properly categorized as being 

included in Sections 54(1) —  (5) of Chapter 66, such land shall 

be conveyed to the Trust Authority pursuant to Article III, Sec­

tion 15, below.

6. Non-Reconstituted Trust Land Parcels. When the State 

and the Plaintiffs agree, or the court resolves a dispute pursu­

ant to Section 57 of Chapter 66, that Original Trust Land is 

properly characterized as:

(i) land in Legislatively Designated Areas, except for the 

Tanana Valley State Forest and the Haines State Forest
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(ii) land in which title has been conveyed out of State 

ownership;

(iii) land selected by a municipality under AS 29.65 or under 

former AS 29.18.190 —  29.18.200 and which selection 

has been approved by the director of the division of 

lands, Department of Natural Resources on or before the 

effective date of Chapter 66 (which approvals were 

enjoined by a preliminary injunction entered on July 9, 

1990, and no further approvals may be made without a 

modification of the preliminary injunction) and has not 

been mutually agreed by the parties to be returned to 

the State by a municipality for return to the Trust;

(iv) land subject to contracts of sale (including leases

which have been or may be converted to contracts of

sale);

(v) land properly entered under homesite, homestead, open 

to entry, or remote parcel entry programs prior to July 

9, 1990;

(vi) land subject to the Chena River Condemnation; or

(vii) land subject to conveyance under land exchange and

litigation settlement agreements entered into prior to 

July 9, 1950,

such land is Non-Reconstituted Trust Land and the parties shall 

proceed under Section 55 of Chapter 66 to identify Substitute 

Land to convey to the Trust under Sections 54(7) and 55 of Chap­

ter 66 and Article III of this Settlement Agreement.

R e s o u r c e  M a n a g e m e n t  Area;
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7. Compensation for Encumbrances. (a) The Trust shall not 

be compensated for encumbrances (i) set forth in Section 54(2) of 

Chapter 66, or (ii) contained in the grant from the federal 

government, including, but not limited to, encumbrances granted 

to the State which do not appear on the conveyance document 

because of the United States Department of the Interior, Bureau 

of Land Management's (BLM's) interpretation and administration of 

the merger of -title doctrine.

(b) Except as may otherwise be mutually agreed upon, com­

pensation to the Trust for Encumbered Original Trust Lands con­

veyed to the Trust Authority, subject to encumbrances under Sec­

tion 54(4) of Chapter 66, or which the Plaintiffs elect to re­

ceive under Section 54(6) of Chapter 66 (other than the encum­

brances set forth in Section 54(2) of Chapter 66), shall be 

determined as follows:

(i) Rights-of-v/ay, except where granted for fair market 

lease rate, in which event the Trust shall receive the 

lease payments and no other compensation shall be due, 

by conveyance to the Trust of an equal acreage of 

comparable land in the same vicinity. In the event 

comparable land can not be located, land of equal value 

to the acreage subject to the right-of-way shall be 

conveyed to the Trust.

(ii) Leases, by calculating the leasehold value (the present 

value of the difference between market rent and con­

tract rent), if any, using a 10% discount rate and 

conveying Substitute Land to the Trust under Sections
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54(7) a n d  55 o f  C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  t o  s u c h  l e a s e h o l d  v a l u e ,

( i i i )  L and  u s e  p e r m i t s  n o t  t e r m i n a b l e  a t  w i l l ,  b y  c o n v e y i n g  
S u b s t i t u t e  L an d  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  S e c t i o n s  

54(7) a n d  55 o f  C h a p t e r  66, a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  t o  t h e  l e a s e h o l d  v a l u e  o f  

t h e  P e r m i t  ( t h e  p r e s e n t  v a l u e  o f  t h e  d i f f e r e n c e  b e tw e e n  

m a r k e t  r e n t  a n d  t h e  c o n t r a c t  r e n t ) ,  i f  a n y .  L e a s e h o l d  

v a l u e  w i l l  b e  d e t e r m i n e d  b y  u s i n g  a  d i s c o u n t  r a t e  o f  

10%, a n d  a n n u a l  r e n t a l  r a t e  o f  8% o f  t h e  f a i r  m a r k e t  

v a l u e  o f  t h e  l a n d  e s t a t e ,  f o r  t h e  l e n g t h  o f  t h e  p e r m i t .

( iv )  S u b d i v i s i o n  r o a d s  ( d e f i n e d  a s  i n t e r n a l  r o a d s  w i t h i n  a  

t r a c t  o f  O r i g i n a l  T r u s t  L a n d s  c r e a t e d  d u r i n g  t h e  s u b d i ­
v i s i o n  p r o c e s s  t o  p r o v i d e  a c c e s s  t o  l o t s  w i t h i n  t h e  

t r a c t  o f  O r i g i n a l  T r u s t  L an d ) ,  i f  l e s s  t h a n  a l l  o f  t h e  
l o t s  i n  t h e  s u b d i v i s i o n  a r e  c o n v e y e d  t o  t h e  T r u s t  b y  

c o n v e y i n g  S u b s t i t u t e  L a n d  a s  p r o v i d e d  i n  S u b s e c t i o n

( i ) .  I f  a l l  o f  t h e  l o t s  i n  s u c h  a  s u b d i v i s i o n  a r e  

c o n v e y e d  t o  t h e  T r u s t ,  no  c o m p e n s a t i o n  s h a l l  b e  d u e .

(v) M a t e r i a l  s a l e s  b y  p a y m e n t  t o  t h e  T r u s t  o f  a l l  p a y m e n t s  
d u e  u n d e r  t h e  m a t e r i a l  s a l e  b e g i n n i n g  J u l y  1, 1991.

(v i)  O t h e r  e n c u m b r a n c e s ,  b y  c o n v e y i n g  S u b s t i t u t e  L and  t o  t h e  

T r u s t  A u t h o r i t y  a s  p r o v i d e d  i n  S e c t i o n s  54(7) a n d  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e em e n t  

a s  p r o v i d e d  i n  s u b s e c t i o n  ( i ) ,  p r o v i d e d ,  h o w e v e r ,  t h a t  

n o t h i n g  h e r e i n  p r e v e n t s  t h e  p a r t i e s  f r o m  a g r e e i n g  t o  

o t h e r  p r o c e d u r e s  f o r  d e t e r m i n i n g  how t o  c o m p e n s a t e  t h e
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T r u s t  f o r  s u c h  o t h e r  e n c u m b r a n c e s , s i m i l a r  t o  t h o s e  
p r o c e d u r e s  p r o v i d e d  i n  ( i)  - (v) o f  t h i s  S u b s e c t i o n .

8. E n c um b e r e d  L and  E l e c t i o n . When t h e  S t a t e  a n d  t h e  P l a i n ­

t i f f s  a g r e e ,  o r  t h e  c o u r t  r e s o l v e s  a  d i s p u t e  p u r s u a n t  t o  S e c t i o n  

57 o f  C h a p t e r  65, t h a t  O r i g i n a l  T r u s t  L and  i s  p r o p e r l y  c a t e g o ­
r i z e d  a s  l a n d  s u b j e c t  t o  a c c e p t a n c e  b y  P l a i n t i f f s  u n d e r  S e c t i o n  

54(6) o f  C h a p t e r  66, a n d  a f t e r  t h e  am oun t  o f  c o m p e n s a t i o n  h a s  

b e e n  d e t e r m i n e d  p u r s u a n t  t o  A r t i c l e  I I I ,  S e c t i o n  7 o f  t h i s  S e t ­
t l e m e n t  A g r e em e n t ,  t h e  P l a i n t i f f s  s h a l l  e l e c t  e i t h e r  c o n v e y a n c e  

t o  t h e  T r u s t  u n d e r  S e c t i o n  54(6) o f  C h a p t e r  66 a n y  s u c h  Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  a n d  h a v e  t h e  T r u s t  r e c e i v e  t h e  com pen ­

s a t i o n  s e t  f o r t h  i n  A r t i c l e  I I I ,  S e c t i o n  7, o r  t o  h a v e  t h e  Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  n o t  c o n v e y e d  t o  t h e  T r u s t  a n d  h a v e  i t  
r e c e i v e  S u b s t i t u t e  L and  i n  e x c h a n g e  p u r s u a n t  t o  S e c t i o n  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e em e n t .

9. E n c um b e r e d  L and  R em a in s  S u b j e c t  t o  E n c u m b r a n c e s . Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  t h a t  i s  c o n v e y e d  t o  t h e  T r u s t  u n d e r  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  b e  c o n v e y e d  s u b ­

j e c t  t o  t h e  t e r m s  o f  a n y  v a l i d  e x i s t i n g  e n c u m b r a n c e  a n d  t h e  T r u s t  

A u t h o r i t y  s h a l l  a b i d e  b y  a n d  b e  e n t i t l e d  t o  e n f o r c e  t h e  t e r m s  o f  

s u c h  e n c u m b r a n c e ,  e x c e p t  w h e r e  t h e  T r u s t  i s  c o m p e n s a t e d  w i t h  l a n d  

u n d e r  A r t i c l e  I I I ,  S u b s e c t i o n  7 (b) ( i )  o f  t h i s  S e t t l e m e n t  A g r e e ­

m e n t ,  i r  w h i c h  c a s e  t h e  S t a t e  may e l e c t  t o  r e t a i n  t h e  r i g h t  t o  

e n f o r c e  t h e  t e r m s  o f  s u c h  e n c u m b r a n c e s .  F o r  t h e  p u r p o s e  o f  t h i s  

S e c t i o n ,  p o s s i b l e  i n c o n s i s t e n c y  w i t h  t h e  E n a b l i n g  A c t  i s  n o t  
g r o u n d s  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n  e n c u m b r a n c e .

10. N o m i n a t i o n  o f  P o t e n t i a l  S u b s t i t u t e  L an d .  When P l a i n -
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t i f f s  d e t e r m i n e  t h a t  t h e y  a r e  i n t e r e s t e d  i n  r e v i e w i n g  c e r t a i n  
S t a t e  owned l a n d  f o r  p o s s i b l e  e x c h a n g e  t h e y  s h a l l  p r e l i m i n a r i l y  
n o m i n a t e  s u c h  l a n d  a s  p o t e n t i a l  S u b s t i t u t e  L and  a n d  t h e  i n f o r m a ­

t i o n  s e t  f o r t h  i n  A r t i c l e  I I I ,  S e c t i o n  1, p e r t a i n i n g  t o  p o t e n t i a l  
S u b s t i t u t e  L and  s h a l l  b e  d e v e l o p e d  a n d  p r o v i d e d  t o  b o t h  p a r t i e s .

11. N o m i n a t i o n  o f  S u b s t i t u t e  L a n d . (a) E x c e p t  f o r  l a n d s  

i n  L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  t h e  P l a i n t i f f s  may n o m i n a t e  

a n y  l a n d  owned  b y  t h e  S t a t e  a n d  m e e t i n g  t h e  c r i t e r i a  o f  S e c t i o n  

55 o f  C h a p t e r  66 a s  P r o p o s e d  S u b s t i t u t e  L an d  f o r  c o n v e y a n c e  t o  

t h e  T r u s t .  F o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n ,  l a n d  w h i c h  h a s  b e e n  

o r  may b e  s e l e c t e d  u n d e r  t h e  A l a s k a  S t a t e h o o d  A c t ,  a s  am ended ,  

may b e  p r o p o s e d  a s  S u b s t i t u t e  L and .

(b) I f  t h e  C o m m i s s i o n e r  o b j e c t s  t h a t  t h e  l a n d  s o  n o m i n a t e d  

d o e s  n o t  m e e t  t h e  c r i t e r i a  o f  S e c t i o n  55 o f  C h a p t e r  66 o r  t h a t  

t h e  t o t a l  am ou n t  o f  l a n d  n o m i n a t e d  a s  P r o p o s e d  S u b s t i t u t e  L an d  

g r e a t l y  e x c e e d s  t h e  am oun t  o f  l a n d  f o r e s e e a b l y  r e q u i r e d  t o  r e c o n ­

s t i t u t e  t h e  T r u s t ,  t h e n  t h e  C o m m i s s i o n e r  s h a l l  n o t i f y  t h e  P l a i n ­

t i f f s  o f  h i s  o r  h e r  o b j e c t i o n .  The  P l a i n t i f f s  a n d  t h e  S t a t e  

s h a l l  t h e n  h a v e  60 d a y s  t o  r e s o l v e  t h e  i s s u e .  I f  t h e  i s s u e  i s  
n o t  r e s o l v e d  w i t h i n  s u c h  60 d a y  p e r i o d ,  t h e  C o m m i s s i o n e r  may 

r e f e r  t h e  m a t t e r  t o  t h e  c o u r t  f o r  r e s o l u t i o n  u n d e r  S e c t i o n  57 o f  

C h a p t e r  66. I f  t h e  C o m m i s s i o n e r ' s  o b j e c t i o n  i s  t o  t h e  am o u n t  o f  

P r o p o s e d  S u b s t i t u t e  L and  a n d  t h e  c o u r t  a g r e e s ,  t h e  P l a i n t i f f s '  

h a v e  t h e  r i g h t  t o  s e l e c t  w h i c h  P r o p o s e d  S u b s t i t u t e  L and  s h a l l  b e  

r e m o v e d .
12. D e v e l o p i n g  E x c h a n g e s .

(a) J o i n t  E f f o r t . The S t a t e  a n d  t h e  P l a i n t i f f s  s h a l l  w o r k
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t o g e t h e r  t o  d e v e l o p  e x c h a n g e  p r o p o s a l s  t h a t  m e e t  t h e  r e q u i r e m e n t s  
o f  S e c t i o n  55 o f  C h a p t e r  66, i n c l u d i n g  m u t u a l l y  d e v e l o p i n g  s y s ­

t em s  t o  e f f i c i e n t l y  h a n d l e  th*' l a r g e  n um be r  o f  t r a n s a c t i o n s  

i n v o l v e d .  I n  t h e  e v e n t  t h a t  t h e  S t a t e  a n d  P l a i n t i f f s  r e a c h  a n  
im p a s s e  o n  a n  e x c h a n g e  o r  e x c h a n g e s ,  t h e  d i f f e r e n c e s  s h a l l  b e  

p r e s e n t e d  t o  t h e  c o u r t  f o r  r e s o l u t i o n  u n d e r  S e c t i o n s  55(h) a n d  57 

o f  C h a p t e r  66.
(b) P a r c e l s . O r i g i n a l  T r u s t  L a n d s  p a r c e l s  a r e  t h e  p a r c e l s  

i d e n t i f i e d  u n d e r  C h a p t e r  48, SLA 1987, e x c e p t  ( i)  w h e r e  d i f f e r e n t  

p a r c e l i n g  i s  n e c e s s a r y  o r  d e s i r a b l e  t o  a c c o m p l i s h  t h e  r e c o n s t i t u ­

t i o n ,  o r  ( i i )  f o r  p u r p o s e s  o f  v a l u a t i o n .  F o r  p u r p o s e s  o f  v a l u a ­

t i o n ,  l a r g e  p a r c e l s  s h a l l  b e  r e p a r c e l e d  i n t o  t h e  s i z e  t h e y  a r e  

m o s t  l i k e l y  t o  have, b ^ e n  o r  w o u l d  b e  s o l d  i n  t h e  m a r k e t p l a c e .  
T h e s e  p a r c e l s  s h a l l  b e  no  l e s s  t h a n  40 a c r e s  n o r  l a r g e r  t h a n  160 

a c r e s  i n  s i z e  i n  a r e a s  t h a t  a r e  g e n e r a l l y  s a t i s f a c t o r y  f o r  d e v e l ­

o pm en t ,  e x c e p t  w h e r e  p a r c e l s  s m a l l e r  i n  s i z e  t h a n  40 a c r e s  a r e  

l e g a l l y  c o n v e y a b l e .  I n  t h e  i n t e r p r e t a t i o n  o f  t h i s  p r i n c i p l e ,  

" a r e a s  g e n e r a l l y  s a t i s f a c t o r y  f o r  d e v e l o p m e n t "  m e an s  a r e a s  h a v i n g  

g e n e r a l l y  l e s s  t h a n  a  15% s l o p e  a n d  no h i g h e r  i n  e l e v a t i o n  t h a n  

t h e  l o c a l l y  d e f i n e d  c o n t o u r  o f  t r e e  l i n e ,  w i t h  a r e a s  a b o v e  t h i s  

e l e v a t i o n  b e i n g  p a r c e l e d  a s  a  s e p a r a t e  t r a c t  o r  t r a c t s .  A r e a s  

c l a s s i f i e d  a s  a  40 a c r e  s i z e  s h a l l  b e  t h o s e  t r a c t s  w i t h  g r e a t e r  

a c c e s s i b i l i t y  t o  r o a d s ,  w a t e r  o r  a i r s t r i p s ;  l e s s  a d v e r s e  s l o p e s ;  

a n d  more  f a v o r a b l e  d e v e l o p m e n t  c h a r a c t e r i s t i c s  ( s o i l s ,  s l o p e ,  
d r a i n a g e ) ,  w h i l e  160 a c r e  p a r c e l s  s h a l l  b e  t h o s e  i n  a  r e m o t e  

l o c a t i o n  w i t h  l e s s  d e s i r a b l e  d e v e l o p m e n t  c h a r a c t e r i s t i c s .  S e t ­

t l e m e n t  d e v e l o p m e n t  t r e n d s  a n d  l o c a l  l a n d  r e g u l a t i o n s  ( z o n i n g )
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s h a l l  a l s o  b e  c o n s i d e r e d  i n  t h e  c l a s s i f i c a t i o n  o f  p a r c e l s  i n t o  40 

a n d  160 a c r e  s i z e s .  T h i s  c l a s s i f i c a t i o n  p r o c e s s  s h a l l  b e  c o n ­

d u c t e d  j o i n t l y  b y  t h e  S t a t e  a n d  P l a i n t i f f s  a n d  t h e  p a r c e l i n g  

r e s u l t s  s h a l l  b e  m u t u a l l y  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  p r o c e ­

d u r e s  s h a l l  a l s o  a p p l y  t o  P r o p o s e d  S u b s t i t u t e  L and .

(c) A g g r e g a t i o n  A l l o w e d . S u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  

s u b s e c t i o n s  55(d) a n d  (e) o f  C h a p t e r  66, e i t h e r  i n d i v i d u a l  p a r ­

c e l s  o r  g r o u p s  o f  p a r c e l s  may b e  e x c h a n g e d .

(d ) E q u a l  F a i r  M a r k e t  V a l u e  A lw ay s  R e q u i r e d  Even  When 

C o m p a r a b l e  Land  No t  I d e n t i f i e d . The  p a r t i e s  a g r e e  t h a t  t h e  T r u s t  

w i l l  b e  r e c o n s t i t u t e d  o n l y  w i t h  S u b s t i t u t e  Land  o f  e q u a l  f a i r  

m a r k e t  v a l u e  c om p a r e d  t o  N o n - R e c o n s t i t u t e d  T r u s t  L and  o r  t o  

e n c u m b r a n c e s  on  O r i g i n a l  T r u s t  L a n d s .  When c o n s i d e r i n g  s p e c i f i c  
e x c h a n g e s ,  S u b s t i t u t e  L an d  m u s t  b e  e x c h a n g e d  f o r  N o n - R e c o n s t i t u t ­

e d  T r u s t  L an d s  a n d  e n c u m b r a n c e s  on  O r i g i n a l  T r u s t  L an d s  o n  t h e  

b a s i s  o f  e q u a l  f a i r  m a r k e t  v a l u e ,  n o t w i t h s t a n d i n g  t h a t  c o m p a r a b l e  

P r o p o s e d  S u b s t i t u t e  L and  u n d e r  S e c t i o n  55(d) o f  C h a p t e r  66 h a s  
n o t  b e e n  i d e n t i f i e d .

(e) R e v e n u e  G e n e r a t i n g  C a p a c i t y  o f  S u b s t i t u t e  L a n d . When 

c o n s i d e r i n g  s p e c i f i c  e x c h a n g e s ,  i f  t h e r e  i s  no P r o p o s e d  S u b s t i ­

t u t e  L and  c o m p a r a b l e  t o  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L and s  f o r  

w h i c h  t h e  P r o p o s e d  S u b s t i t u t e  L and  i s  t o  b e  c o m p e n s a t i o n  u n d e r  

S e c t i o n  55 o f  C h a p t e r  66, o t h e r  l a n d  owned by  t h e  S t a t e  may b e  

p r o p o s e d  a s  S u b s t i t u t e  L a n d ,  b u t  o n l y  s o  l o n g  a s  i t s  r e v e n u e  

g e n e r a t i n g  h i s t o r y  a n d / o r  p o t e n t i a l  i s  c o m p a r a b l e  t o  t h e  r e v e n u e  

g e n e r a t i n g  h i s t o r y  a n d / o r  p o t e n t i a l  o f  t h e  N o n - R e c o n s t i t u t e d  
T r u s t  L and .
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(f)  V a l u a t i o n  o f  P a r c e l s  —  G e n e r a l  R u l e s . I n  d e t e r m i n i n g  

e q u a l  f a i r  m a r k e t  v a l u e  u n d e r  - Jh ap te r  66, v a l u a t i o n s  o f  Non- 

R e c o n s t i t u t e d  T r u s t  L and  s h a l l  b e  b a s e d  u p o n  t h e  f a i r  m a r k e t  
v a l u e  o f  t h e  p a r c e l  o r  p a r c e l s  w i t h o u t  r e g a r d  t o  e n c u m b r a n c e s ,  

b u t  w i t h  r e g a r d  t o  p h y s i c a l  a c c e s s .  V a l u a t i o n s  o f  L e g i s l a t i v e l y  

D e s i g n a t e d  Non-Recc '  ' • t i t u t e d  T r u s t  L and  may c o n s i d e r  t h e  s p e c i a l  

a n d / o r  u n i q u e  v a l u  w n i c h  c a u s e d  i t s  r e c o g n i t i o n  f o r  t h e  l e g i s l a ­

t i v e l y  d e s i g n a t e d  u s e ,  b u t  may n o t  b e  r e d u c e d  b e c a u s e  o f  t h e  

r e s t r i c t i o n s  on  u s e  r e s u l t i n g  f r o m  t h e  l e g i s l a t i v e  d e s i g n a t i o n .  
V a l u a t i o n s  o f  P r o p o s e d  S u b s t i t u t e  L an d s  s h a l l  r e f l e c t  a n y  c h a n g e  

i n  v a l u e  r e s u l t i n g  f r o m  t h e  e x i s t e n c e  o f  a n  e n c u m b r a n c e .  V a l u a ­

t i o n s  o f  b o t h  N o n - R e c o n s t i t u t e d  T r u s t  L an d s  a n d  p r o p o s e d  S u b s t i ­

t u t e  L an d  s h a l l  i n c l u d e  t h e  c o n t r i b u t o r y  v a l u e  o f  s i t e  im p r o v e ­

m e n t s ,  s u c h  a s  s i t e  p r e p a r a t i o n  ( i . e . ,  e x c a v a t i o n ,  c l e a r i n g ,  

g r a d i n g ,  e t c . ) ,  f i l l ,  b u i l d i n g  p a d s ,  r o a d b e d s ,  r u nw ay  b a s e ,  

w e l l s ,  a n d  s e p t i c  s y s t e m s .  F o r  N o n - R e c o n s t i t u t e d  T r u s t  L an d ,  t h e  

v a l u e  o f  o t h e r  im p r o v e m e n t s  s u c h  a s  p a v i n g ,  p i p e l i n e s ,  e l e c t r i c a l  

t r a n s m i s s i o n  o r  d i s t r i b u t i o n  l i n e s ,  a n d  b u i l d i n g s  s h a l l  n o t  b e  

i n c l u d e d .  F o r  S u b s t i t u t e  L and ,  t h e  v a l u e  o f  o t h e r  im p r o v e m e n t s  

s u c h  a s  p a v i n g ,  p i p e l i n e s ,  e l e c t r i c a l  t r a n s m i s s i o n  o r  d i s t r i b u ­

t i o n  l i n e s ,  a n d  b u i l d i n g s  s h a l l  b e  i n c l u d e d  w h e r e  t h e  T r u s t  

A u t h o r i t y  i s  t o  t a k e  t i t l e  t o  t h e  im p r o v e m e n t s .  P a r c e l s  s h a l l  b e  

a s s e m b l e d  a n d  c o n s i d e r e d  t o g e t h e r  w h e r e  a p p r o p r i a t e .

(g) E x c h a n g e s  o f  t h e  M i n e r a l  E s t a t e  o f  N o n - R e c o n s t i t u t e d  
T r u s t  L a n d .

( i )  De M in imus  M i n e r a l  E s t a t e  V a l u e s . When d e v e l o p i n g

e x c h a n g e  p r o p o s a l s  f o r  N o n - R e c o n s t i t u t e d  T r u s t  L a n d ,  i f
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t h e  p a r t i e s  a g r e e  t h a t  t h e r e  i s  no  i n d i c a t i o n  t h a t  t h e  

m i n e r a l  e s t a t e  i s  o f  p a r t i c u l a r  v a l u e ,  e x c h a n g e s  s h a l l  
b e  d e v e l o p e d  w i t h o u t  f o r m a l l y  d e t e r m i n i n g  t h e  v a l u e  o f  

t h e  m i n e r a l  e s t a t e s  o f  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L an d  
a n d  t h e  p r o p o s e d  S u b s t i t u t e  L and .  I n  d e t e r m i n i n g  
w h e t h e r  t h e r e  i s  no  i n d i c a t i o n  t h a t  t h e  m i n e r a l  e s t a t e  

i s  o f  p a r t i c u l a r  v a l u e ,  t h e  p a r t i e s  s h a l l  c o n s i d e r  

w h e t h e r  t h e  l a n d  was s e l e c t e d  f o r  m i n e r a l  v a l u e s ,  

w h e t h e r  t h e r e  h a v e  b e e n  a n y  m i n e r a l  c l o s i n g  o r d e r s  

a p p l y i n g  t o  s u c h  l a n d  a n d  t h e  r e a s o n s  f o r  s u c h  c l o ­
s u r e s ,  w h e t h e r  t h e  g e o l o g i c  t e r r a n e  i s  f a v o r a b l e  f o r  

m i n e r a l  v a l u e ,  a n d  o t h e r  a v a i l a b l e  i n f o r m a t i o n .

( i i )  M i n e r a l  E x c h a n g e s . E x c h a n g e s  o f  t h e  m i n e r a l  e s t a t e  o f  

N o n - R e c o n s t i t u t e d  T r u s t  L and  w h e r e  t h e  l a n d  i s  n o t  
c o n s i d e r e d  t o  h a v e  a  d e  m in im u s  m i n e r a l  v a l u e  u n d e r  

S u b s e c t i o n  (g) ( i)  s h a l l  b e  a c c o m p l i s h e d  a s  p r o v i d e d  i n  

S e c t i o n s  55 (c) —  (e) o f  C h a p t e r  66 e m p l o y i n g  t h e  

f o l l o w i n g  c r i t e r i a  a n d  a s  s p e c i f i e d  i n  E x h i b i t  C:

A. g e o l o g i c  c h a r a c t e r i s t i c s ;

B. m i n e r a l  c h a r a c t e r i s t i c s ;

C. m i n e r a l  e c o n o m i c  v a l u a t i o n  e s t i m a t e s  u s i n g  

p r a c t i c a l  m e t h o d s  c o n s i d e r i n g  a v a i l a b l e  d a t a ;  
a nd

D. d i f f e r e n c e s  i n  t h e  s t a t e s  o f  k n o w l e d g e  o f  t h e  

m i n e r a l  endowmen t  o f  t h e  r e s p e c t i v e  l a n d s .

( i i i )  O r i g i n a l  T r u s t  L an d  s u b j e c t  t o  s t a t e  a d m i n i s t e r e d

m i n i n g  l e a s e s  o r  m i n i n g  c l a i m s  w h i c h  t h e  P l a i n t i f f s
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e l e c t  f o r  c o n v e y a n c e  t o  t h e  T r u s t  s h a l l  b e  c o n s i d e r e d  

t o  h a v e  r e t u r n e d  o n e - f o u r t h  o f  t h e  c o m p a r a b l e  v a l u e  o f  
t h e  m i n e r a l  e s t a t e  o f  s u c h  p a r c e l  t o  t h e  T r u s t .

( i v )  The e c o n o m i c  i m p a c t  o f  t h e  e x i s t e n c e  o f  m i n e r a l  encum ­

b r a n c e s  on  S u b s t i t u t e  L a n d s  s h a l l  b e  c o n s i d e r e d  p r i o r  

t o  c o m p a r i s o n  w i t h  N o n - R e c o n s t i t u t e d  T r u s t  L an d s  a n d  

e x c h a n g e s  s h a l l  t h e n  b e  c o n d u c t e d  a s  p r o v i d e d  i n  Sub ­

s e c t i o n  (g) ( i i )  w i t h o u t  f u r t h e r  a d j u s t m e n t  u n d e r  

S u b s e c t i o n  (g) ( i i i ) .
(v) The e x c h a n g e  p r o c e s s  w i l l  b e  b a s e d  upon  c o m p a r a b i l i t y  

a s  n e a r  a s  p r a c t i c a b l e .  D i f f e r e n c e s  i n  c o m p a r a b l e  

c h a r a c t e r  s h a l l  b e  r e s o l v e d  t h r o u g h  s e l e c t i n g  S u b s t i ­

t u t e  L and  w i t h  d i f f e r e n t  g e o l o g i c  a n d  m i n e r a l  c h a r a c ­

t e r i s t i c s  a s  a g r e e d  t o  b y  t h e  p a r t i e s .  D i f f e r e n c e s  i n  

s t a t e s  o f  k n o w l e d g e  s h a l l  b e  r e s o l v e d  t h r o u g h  n e g o t i a ­
t i o n  b e tw e e n  t h e  p a r t i e s .

( v i)  I f  a g r e e m e n t  b e tw e e n  b o t h  p a r t i e s  r e g a r d i n g  t h e  e v a l u a ­

t i o n  p r o c e s s  o r  p r o c e d u r e s  c a n n o t  b e  a t t a i n e d ,  i t  s h a l l  

b e  s u b j e c t  t o  r e v i e w  by  a  T e c h n i c a l  R ev i ew  C om m i t t e e  

(TRC). Tha TRC w i l l  c o n s i s t  o f  f i v e  m embe r s ,  two  

s e l e c t e d  by  t h e  S t a t e ,  tw o  b y  t h e  P l a i n t i f f s ,  a n d  o n e  

b y  t h e  f o u r  s o  s e l e c t e d ,  c o n s i s t i n g  o f  r e c o g n i z e d  

e x p e r t s  f r om  i n d u s t r y ,  g o v e r n m e n t ,  a n d  a c a d e m i a .

R a t h e r  t h a n  s e l e c t i n g  a  TRC, b o t h  p a r t i e s  may e l e c t  t o  

u s e  t h e  A l a s k a  M i n e r a l s  C om m is s i o n  f o r  t h i s  p u r p o s e .  

A f t e r  r e v i e w  b y  t h e  TRC o r  A l a s k a  M i n e r a l s  C om m is s i o n ,  

a n y  r e m a i n i n g  d i s p u t e  s h a l l  b e  r e s o l v e d  b y  t h e  c o ” r t
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u n d e r  S e c t i o n  57 o f  C h a p t e r  66.
(h) D a t e  o f  V a l u a t i o n . The d a t e  o f  a l l  v a l u a t i o n s  s h a l l  b e  

t h e  d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
( i)  S e v e r e d  E s t a t e  P e r m i s s i b l e . I f  t h e  l a n d  e s t a t e  o f  

O r i g i n a l  T r u s t  L a n d  i s  i n  a  c a t e g o r y  t h a t  p r e v e n t s  i t s  c o n v e y a n c e  

t o  t h e  T r u s t ,  b u t  t h e  m i n e r a l  e s t a t e  i s  i n  a  c a t e g o r y  t h a t  a l l o w s  

f o r  i t s  c o n v e y a n c e  t o  t h e  T r u s t ,  t h e  p a r t i e s  may a g r e e  t o  h a v e

t h e  m i n e r a l  e s t a t e  c o n v e y e d  t o  t h e  T r u s t  a n d  t h e  T r u s t  c o m p e n s a t ­

e d  f o r  t h e  l a n d  e s t a t e  n o t  r e t u r n e d  a s  p r o v i d e d  i n  S e c t i o n  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  U n l e s s  

o t h e r w i s e  m u t u a l l y  a g r e e d  t o  b y  t h e  p a r t i e s ,  a l l  o t h e r  c o n v e y ­

a n c e s  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  i n ­

c l u d e  b o t h  t h e  l a n d  a n d  m i n e r a l  e s t a t e s .
13. H a z a r d o u s  S u b s t a n c e s . (a) I n  t h e  e v e n t  t h e  p r e s e n c e  

o f  a  H a z a r d o u s  S u b s t a n c e  on  a  p a r c e l  o f  O r i g i n a l  T r u s t  L an d  o r  
P r o p o s e d  S u b s t i t u t e  L and  i s  known p r i o r  t o  t h e  c o n v e y a n c e  o f  s u c h  

l a n d  t o  t h e  T r u s t  A u t h o r i t y ,  t h e n  t h e  S t a t e ,

( i )  i n  i t s  s o l e  d i s c r e t i o n ,  s h a l l  e l e c t  t o  e i t h e r  (A) c l e a n  

up  t h e  p a r c e l  t o  a  s t a n d a r d  m u t u a l l y  a g r e e a b l e  t o  t h e  

S t a t e  a n d  P l a i n t i f f s ,  (B) n o t  c o n v e y  t h e  p a r c e l  a n d  

c o m p e n s a t e  t h e  T r u s t  w i t h  S u b s t i t u t e  L a n d  e q u a l  i n  f a i ~  

m a r k e t  v a l u e  t o  t h e  p a r c e l  w i t h o u t  t h e  H a z a r d o u s  S u b ­

s t a n c e ,  a s  p r o v i d e d  i n  S e c t i o n  55 o f  C h a p t e r  66 a n d

A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e e m e n t ;  o r

( i i )  i f  m u t u a l l y  a c c e p t a b l e  t o  t h a  S t a t e  a n d  P l a i n t i f f s ,  

n e e d  n o t  c l e a n  up  t t e  p a r c e l  a n d  c o n v e y  t h e  p a r c e l  

s u b j e c t  t o  a n  i n d e m n i f i c a t i o n  f r o m  t h e  S t a t e  i n  f a v o r
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o f  t h e  T r u s t  f o r  a n y  c l a i m  o r  l o s s  r e s u l t i n g  f r o m  t h e  

p r e s e n c e  o f  H a z a r d o u s  S u b s t a n c e s .
(b) I f  a  H a z a r d o u s  S u b s t a n c e  came t o  b e  l o c a t e d  on  R e c o n ­

s t i t u t e d  T r u s t  L and  p r i o r  t o  i t s  c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i ­

t y  a n d  i s  d i s c o v e r e d  a f t e r  i t  h a s  b e e n  c o n v e y e d  t o  t h e  T r u s t  Au­

t h o r i t y ,  t h e  S t a t e  s h a l l
( i)  b e  r e s p o n s i b l e  t o  t h e  T r u s t  A u t h o r i t y  f o r  r e s p o n s e

a c t i o n s  t h a t  a r e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  C o n t i n ­

g e n c y  P l a n ,  40 CFR P a r t  300, a n d  i n  a c c o r d a n c e  w i t h  a l l  
a p p l i c a b l e  p r o v i s i o n s  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n ­

t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t  o f  1980, 

42 U . S . -. 9601 e t  s e q . , AS 46 .03 .822, a n d  a l l  o t h e r  
s i m i l a r  e n v i r o n m e n t a l  s t a t u t e s  o r  r e g u l a t i o n s  a s  may 

now b e  o r  s u b s e q u e n t l y  b e come  a p p l i c a b l e ;  a n d

( i i )  i n d e m n i f y  t h e  T r u s t  A u t h o r i t y  f o r  o t h e r  c l a i m s ,  l o s s e s ,  

j u d g m e n t s ,  d am ag e s ,  a n d  c o s t s  ( i n c l u d i n g  a t t o r n e y  a n d  

c o n s u l t a n t  f e e s )  r e s u l t i n g  f r o m  t h e  p r e s e n c e  o f  a  

H a z a r d o u s  S u b s t a n c e  w h i c h  came t o  b e  l o c a t e d  on  R e c o n ­

s t i t u t e d  T r u s t  L and  p r i o r  t o  i t s  c o n v e y a n c e  t o  t h e  

T r u s t  A u t h o r i t y ,

PROVIDED, HOWEVER, t h a t  a n  e n v i r o n m e n t a l  s i t e  a s s e s s m e n t ,  

a p p r o p r i a t e  i n  s c o p e  t o  t h e  l o c a t i o n  a n d  p r e s e n t  a n d  p a s t  u s e  o f  

t h e  l a n d ,  a n d  a c c e p t a b l e  t o  t h e  P l a i n t i f f s  o r  T r u s t  A u t h o r i t y  (a s  

a p p r o p r i a t e )  a n d  t h e  S t a t e ,  s h a l l  b e  c o n d u c t e d  a s  f o l l o w s :

A. a t  t h e  s o l e  d i s c r e t i o n  a n d  e x p e n s e  o f  t h e  S t a t e ,  

p r i o r  t o  t h e  c o n v e y a n c e  o f  l a n d  t o  t h e  T r u s t  Au­
t h o r i t y ;  o r
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B. a f t e r  t h e  c o n v e y a n c e  o f  l a n d  t o  t h e  T r u s t  A u t h o r i t y  
a n d  p r i o r  t h e  (A) d i s p o s a l  o f  s u c h  l a n d ,  (B) d i s ­
p o s a l  o f  a n  i n t e r e s t  i n  s u c h  l a n d ,  o r  (C) a u t h o r i ­

z a t i o n  o f  a n y  u s e  o f  s u c h  l a n d  w i t h  s i g n i f i c a n t  

p o t e n t i a l  f o r  t h e  r e l e a s e  o f  H a z a r d o u s  S u b s t a n c e s ,  

w h i c h e v e r  comes  f i r s t ,  o n e - h a l f  o f  t h e  c o s t  f o r  

s u c h  i n v e s t i g a t i o n  b e i n g  b o r n e  b y  t h e  S t a t e .

A l l  r e p o r t s  a n d  o t h e r  i n f o r m a t i o n  e i t h e r  p a r t y  r e c e i v e s  a s  a  

r e s u l t  o f  a n y  s u c h  e n v i r o n m e n t a l  i n v e s t i g a t i o n s  s h a l l  b e  p r o v i d e d  
t o  t h e  o t h e r  p a r t y .  The D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  

a n d  t h e  C o m m i s s i o n e r  s h a l l  b e  n o t i f i e d  i m m e d i a t e l y  o f  t h e  known 

o r  s u s p e c t e d  p r e s e n c e  o f  H a z a r d o u s  S u b s t a n c e s .  E x c e p t  a s  s p e c i f ­

i c a l l y  p r o v i d e d  i n  t h i s  S e c t i o n ,  n o t h i n g  i n  t h i s  S e c t i o n  s h a l l  

p r o h i b i t  o r  o t h e r w i s e  l i m i t  t h e  T r u s t  A u t h o r i t y ' s  o r  t h e  S t a t e ' s  

r i g h t  t o  a s s e r t  a n y  c l a i m s  o r  d e f e n s e s  a v a i l a b l e  t o  i t  u n d e r  t h e  

l a w .

14. N o t i c e  o f  P r o p o s e d  E x c h a n g e . When t h e  S t a t e  a n d  P l a i n ­

t i f f s  h a v e  a g r e e d  upon  a n  e x c h a n g e ,  o r  p r i o r  t o  s u b m i t t i n g  a  

p r o p o s e d  e x c h a n g e  t o  t h e  c o u r t  u n d e r  S e c t i o n  55(h) o f  C h a p t e r  66, 

t h e  S t a t e  s h a l l  p r o v i d e  n o t i c e  o f  t h e  p r o p o s e d  e x c h a n g e  i n  a c ­

c o r d a n c e  w i t h  AS 38 .05 .945(b) a n d  (c) a n d  f u r n i s h  a  c o p y  t h e r e o f  

t o  P l a i n t i f f s .  The n o t i c e  s h a l l  i d e n t i f y  t h e  P r o p o s e d  S u b s t i t u t e  

L a n d  a n d  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L and ,  a n d  s t a t e  t h a t  a n  e x ­

c h a n g e  i s  p r o p o s e d  u n d e r  S e c t i o n  54(7) o f  C h a p t e r  66. E i t h e r  
p a r t y  may m o d i f y  i t s  p o s i t i o n  on a  p r o p o s e d  e x c h a n g e  a s  a  r e s u l t  
o f  t h e  r e s p o n s e  t o  t h e  p u b l i c  n o t i c e .

15. C o n v e y a n c e s  o f  L and  t o  R e c o n s t i t u t e  t h e  T r u s t .
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(a) L a n d  t o  b e  c o n v e y e d  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  S e c ­

t i o n s  54 a n d  55 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  s h a l l  

b e  g r a n t e d  t o  t h e  " A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ,  

t r u s t e e , "  b y  p a t e n t ,  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  E x h i b i t  D, 

w i t h  t h e  s t a t u s  o f  t i t l e  a g r e e d  t o  b y  t h e  p a r t i e s  o r  r e s o l v e d ' b y  

t h e  c o u r t  u n d e r  S e c t i o n  57 o f  C h a p t e r  66. The p a r t i e s  s h a l l  

j o i n t l y  d e v e l o p  p r o c e d u r e s  f o r  t i m e l y  a c c e p t a n c e  o r  r e j e c t i o n  o f  

p r o p o s e d  c o n v e y a n c e  d o c u m e n t s  a n d  c o u r t  r e v i e w .  I f  a n y  s u c h  

R e c o n s t i t u t e d  T r u s t  L and  r e q u i r e s  s u r v e y  p r i o r  t o  i s s u a n c e  o f  a  

p a t e n t ,  t h e  S t a t e  s h a l l  f i r s t  c o n v e y  s u c h  l a n d  b y  i s s u i n g  a 

" M e n t a l  H e a l t h  T r u s t  I n t e r i m  C o n v e y a n c e , "  i n  t h e  f o rm  a t t a c h e d  

h e r e t o  a s  E x h i b i t  E, a n d  t h e n  h a v e  t h e  l a n d  s u r v e y e d  a n d  i s s u e  
t h e  p a r e n t  u pon  c o m p l e t i o n  o f  t h e  s u r v e y .  As a  g e n e r a l  r u l e ,  t h e  

c o n v e y a n c e  d o c um en t  s h a l l  c o n v e y  l a n d  b y  t o w n s h i p  a n d  e a c h  c o n ­

v e y a n c e  d o c u m e n t  s h a l l  c o n t a i n  o n l y  o n e  c a t e g o r y  o f  l a n d  ( O r i g i ­

n a l  T r u s t  L an d  o r  S u b s t i t u t e  L an d ) ,  o n e  t y p e  o f  e s t a t e  t o  b e  

c o n v e y e d  ( l a n d  a n d  m i n e r a l ,  l a n d  o n l y  o r  m i n e r a l  o n l y ) ,  a n d  
s e g r e g a t e  t h e  s u r v e y e d  a n d  u n s u r v e y e d  p o r t i o n s .

(b) The  S t a t e ,  a t  i t s  e x p e n s e ,  may d e f e n d  t h e  s t a t u s  o f  
t i t l e  a s  s e t  f o r t h  i n  S u b s e c t i o n  (a) o f  t h i s  S e c t i o n .  F o r  R e c o n ­

s t i t u t e d  O r i g i n a l  T r u s t  L an d ,  i f  t h e  s t a t u s  o f  t i t l e ,  a s  o f  t h e  

d a t e  o f  t h e  c o n v e y a n c e  d o c u m e n t ,  w i t h  r e s p e c t  t o  i n t e r e s t s  c r e a t ­

e d  b y  t h e  S t a t e  s u b s e q u e n t  t o  t h e  S t a t e  r e c e i v i n g  m an a g em en t  

a u t h o r i t y  o v e r  s u c h  l a n d  w h e t h e r  b y  c o n v e y a n c e  o f  s u c h  l a n d  f r om  

t h e  f e d e r a l  g o v e r n m e n t ,  b y  a p p r o v a l  f o r  c o n v e y a n c e  o r  p a t e n t ,  o r  

o t h e r w i s e ,  i s  d i f f e r e n t  t h a n  a s  s e t  f o r t h  i n  S u b s e c t i o n  (a) o f  

t h i s  S e c t i o n ,  t h e  S t a t e  s h a l l  c o m p e n s a t e  t h e  T r u s t  f o r  t h e  d i f ­
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f e r e n c e  a s  p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  7 o f  t h i s  S e t t l e m e n t  

A g r e e m e n t .  F o r  S u b s t i t u t e  L a n d ,  i f  t h e  s t a t u s  o f  t i t l e  a s  o f  
t h e  d a t e  o f  t h e  c o n v e y a n c e  d o c u m e n t  i s  d i f f e r e n t  t h a n  a s  s e t  

f o r t h  i n  S u b s e c t i o n  (a) o f  t h i s  S e c t i o n ,  t h e  S t a t e  s h a l l  c om pen ­

s a t e  t h e  T r u s t  f o r  t h e  d i f f e r e n c e - a s  p r o v i d e d  i n  A r t i c l e  I I I ,  

S e c t i o n  7 o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  The  r e m e d i e s  p r o v i d e d  i n  

t h i s  S u b s e c t i o n  a r e  e x c l u s i v e .
16. S u r v e y s  o f  R e c o n s t i t u t e d  T r u s t  L a n d . P a r c e l s  o f  R e c o n ­

s t i t u t e d  T r u s t  L and  r e q u i r i n g  s u r v e y  s h a l l  b e  s u r v e y e d  b y  t h e  

S t a t e  a t  i t s  e x p e n s e  i n  t h e  o r d e r  s p e c i f i e d  by  t h e  T r u s t  A u t h o r i ­

t y  a n d  c o m p l e t e d  a s  s o o n  a s  p r a c t i c a b l e .  P l a i n t i f f s  a n d  t h e  

S t a t e  a g r e e  t o  j o i n t l y  d e v e l o p  a n d  p r o p o s e  t o  t h e  L e g i s l a t u r e  a 

s u r v e y  b u d g e t  f o r  e a c h  f i s c a l  y e a r ,  p r o v i d e d ,  h o w e v e r ,  n o t h i n g  

h e r e i n  s h a l l  b e  d e em ed  t o  mean  t h a t  h e  S ta te- i s  n o t  r e q u i r e d  t o  

c o m p l e t e  t h e  s u r v e y s  a s  s o o n  a s  p r a c t i c a b l e .  I n  o r d e r  t o  c o n v e y  

l a n d  t o  t h e  T r u s t ,  t h e  p a r t i e s  a g r e e  t h a t  s u r v e y s  a p p r o p r i a t e  t o  

t h e  t y p e  o f  l a n d  c o n v e y e d  s h a l l  b e  a c c o m p l i s h e d ,  c o n s i d e r i n g  

f u t u r e  T r u s t  m an ag em en t  a n d  t h e  p o t e n t i a l  u s e s  t h e  l a n d ,  a n d  

s a t i s f y  l o c a l  p l a t t i n g  r e q u i r e m e n t s .
17. R e l e a s e s  o f  N o n - R e c o n s t i t u t e d  T r u s t  L a n d s . F o r  Non- 

R e c o n s t i t u t e d  T r u s t  L a n d s  t h a t  h a v e  b e e n  e x c h a n g e d  f o r  S u b s t i t u t e  

L a n d ,  t h e  P l a i n t i f f s  a n d  t h e  T r u s t  A u t h o r i t y  w i l l ,  i f  r e q u e s t e d ,  

a s s i s t  i n  t h e  p r e p a r a t i o n  o f  a n d  w i l l  e x e c u t e  r e l e a s e s  o f  i n t e r ­
e s t  f r o m  " t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  a n d  B e n e f i c i ­
a r i e s  o f  t h e  t r u s t  c r e a t e d  b y  S e c t i o n  202(e) o f  t h e  A l a s k a  M e n t a l  

H e a l t h  E n a b l i n g  A c t  o f  1956, PL. 84-830, 70 S t a t .  709 (1956), 
r e p r e s e n t e d  by  t h e  n amed  p l a i n t i f f s  i n  W e i s s  e t .  a l .  v .  S t a t e .
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4FA 82-22J8 C i v . , "  t o  t h e  " S t a t e  o f  A l a s k a , "  i n  t h e  f o rm  a t t a c h e d  

h e r e t o  a s  E x h i b i t  F, a t  t h e  t i m e  t h e  p a t e n t  o r  i n t e r i m  c o n v e y a n c e  

o f  t h e  S u b s t i t u t e  L an d  i s  i s s u e d .
18. C o n v e y a n c e s  R e c o r d e d  a t  S t a t e  E x p e n s e . T h e  p a t e n t s ,  

i n t e r i m  c o n v e y a n c e s ,  a n d  r e l e a s e s  o f  i n t e r e s t  s h a l l  b e  r e c o r d e d  

a t  t h e  S t a t e ' s  e x p e n s e  i n  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  t h e  

l a n d  i s  l o c a t e d ,  w i t h  t h e  o r i g i n a l  i n t e r i m  c o n v e y a n c e s  a n d  p a t ­

e n t s  r e t u r n e d . t o  t h e  T r u s t  A u t h o r i t y  e n d  r e l e a s e s  o f  i n t e r e s t  

r e t u r n e d  t o  t h e  S t a t e .
19. E x c h a n g e s  N o t  R e-op en ed  As a  R e s u l t  o f  A c r e a g e  A d j u s t ­

m e n t s  by  BLM. The p a r t i e s  a c k n o w l e d g e  t h a t  (1) many o f  t h e  
O r i g i n a l  T r u s t  L a n d s  a r e  l a n d s  t h a t  h a v e  b e e n  s e l e c t e d  a n d  a p ­

p r o v e d  f o r  c o n v e y a n c e  b u t  h a v e  n o t  b e e n  p a t e n t e d  b e c a u s e  t h e y  a r e  

u n s u r v e y e d ,  (2) i t  may b e  some t i m e  b e f o r e  t h e  BLM s u r v e y s  a n d  

i s s u e s  p a t e n t s  f o r  t h o s e  l a n d s ,  a n d  (3) t h e  a c r e a g e s  o f  some 

p a r c e l s  a s  p a t e n t e d  may v a r y  f r om  t h e  a c r e a g e s  o f  t h o s e  p a r c e l s  

shown i n  t h e  s e l e c t i o n s  a p p r o v e d  f o r  c o n v e y a n c e .  T h e  p a r t i e s  

a g r e e  t h a t  no  C h a p t e r  66 e x c h a n g e  s h a l l  b e  a d j u s t e d  i f  a  l a t e r  

BLM p a t e n t  o f  a  p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L a n d  show s  an  

a c r e a g e  f i g u r e  d i f f e r e n t  f r o m  t h a t  shown o n  t h e  l a n d  r e c o r d s  

e m p l o y e d  d u r i n g  t h e  p r o c e s s  o f  r e c o n s t i t u t i n g  t h e  T r u s t .

20. Law A p p l i c a b l e  t o  R e c o n s t i t u t i o n . (a) I n  r e c o n s t i t u t ­

i n g  t h e  T r u s t ,  i t  i s  t h e  p a r t i e s '  i n t e n t  t h a t :

( i )  o n l y  t h e  p r o v i s i o n s  o f  S e c t i o n s  54 —  57 o f  C h a p t e r  66

a n d  t h e  p r o v i s i o n s  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a p p l y ;

( i i )  e x c e p t  f o r  (A) AS 38 .05 .945(b)  a n d  ( c ) ,  a n d  (B) a s

o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  h e r e i n ,  t h e  p r o v i s i o n s
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o f  S t a t e  l aw  t h a t  o t h e r w i s e  a p p l y  t o  t h e  c o n v e y a n c e  o f  

s t a t e  l a n d s  do  n o t  a p p l y  t o  t h e  c o n v e y a n c e  o f  l a n d s  t o  

t h e  T r u s t  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t ,  p r o v i d e d ,  

h o w e v e r ,  t h a t  a c c e s s  t o  o r  a l o n g  n a v i g a b l e  o r  p u b l i c  
w a t e r s  may b e  r e s e r v e d  f r o m  c o n v e y a n c e s  o f  S u b s t i t u t e  

L and  t o  t h e  T r u s t  (w i t h  t h e  v a l u e  o f  t h e  S u b s t i t u t e  

L and  t a k i n g  i n t o  a c c o u n t  s u c h  r e s e r v a t i o n s ) ;  a n d

( i i i )  l a n d s  a r e  n o t  r e q u i r e d  t o  o e  i n  a  d i s p o s a l  c l a s s i f i c a ­

t i o n  i n  o r d e r  t o  b e  c o n v e y e d  t o  t h e  T r u s t .

(b) I n  t h e  e v e n t  t h a t  c l a i m s  a r e  made c h a l l e n g i n g  t h e  v a l i d ­

i t y  o f  ( i )  —  ( i i i )  o f  S u b s e c t i o n  (a) ,  t h e  S t a t e  a n d  t h e  P l a i n ­

t i f f s  w i l l  d e f e n d  t h e  p a r t i e s '  r i g h t  t o  p r o c e e d  i n  a c c o r d a n c e  

w i t h  ( i)  —  ( i i i )  o f  S u b s e c t i o n  ( a ) .
(c) I f  a  f i n a l  o r d e r  i s  e n t e r e d  p r o h i b i t i n g  t h e  p a r t i e s  

f r o m  c o n t i n u i n g  t o  h o n o r  t h e  t e r m s  o f  ( i ) ,  ( i i ) ,  o r  ( i i i )  o f  

S u b s e c t i o n  (a) ,  t h e  p a r t i e s  s h a l l  h a v e  60 d a y s  t o  a r r i v e  a t  a  

m u t u a l l y  a g r e e a b l e  way t o  r e c o n s t i t u t e  t h e  T r u s t  i n  c o m p l i a n c e  

w i t h  s u c h  f i n a l  o r d e r .  I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  

a r r i v e  a t  s u c h  a n  a g r e e m e n t ,  (]) i f  t h e  f i n a l  o r d e r  r e q u i r e s  a  

c o n t r a r y  a p p l i c a t i o n  o f  AS 38.04 o r  AS 38.05, e i t h e r  p a r t y  h a s  

t h e  r i g h t  t o  t e r m i n a t e  t h i s  S e t t l e m e n t  A g r e e m e n t ;  o r  (2) i f  t h e  

f i n a l  o r d e r  r e q u i r e s  t h e  a p p l i c a t i o n  o f  a n y  o t h e r  S t a t e  l aw ,  t h e  

p a r t i e s  may a p p l y  t o  t h e  c o u r t  f o r  a p p r o p r i a t e  r e l i e f .

21. R e l e a s e  f r o m  H y p o t h e c a t i o n . As t h e  T r u s t  i s  r e c o n s t i ­

t u t e d  b y  S u b s t i t u t e  L an d  b e i n g  c o n v e y e d  t o  t h e  T r u s t  b y  t h e  

i n t e r i m  c o n v e y a n c e s  o r  p a t e n t s  s p e c i f i e d  i n  A r t i c l e  I I I ,  S e c t i o n  

15 a b o v e ,  t h e  S t a t e  may r e q u e s t  t n a t  P l a i n t i f f s  e x e c u t e  a  r e l e a s e
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f r o m  h y p o t h e c a t i o n  o f  s p e c i f i e d  p a r c e l s  o f  H y p o t h e c a t e d  L a n d s  

f r o m  t h e  H y p o t h e c a t e d  L a n d s  L i s t  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  

E x h i b i t  G, p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  l a n d s  r e m a i n i n g  on  t h e  

H y p o t h e c a t e d  L a n d s  L i s t  s h a l l  a t  a l l  t i m e s  b e  s u f f i c i e n t  t o  
p r o v i d e  s e c u r i t y  f o r  t h e  r e m a i n i n g  e x c h a n g e s  t o  b e  a c c o m p l i s h e d  

u n d e r  S e c t i o n  55 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .  I n  

t h e  e v e n t  o f  a  d i s p u t e  b e tw e e n  t h e  p a r t i e s  w i t h  r e s p e c t  t o  t h e  

r e l e a s e  o f  l a n d s  f r o m  t h e  H y p o t h e c a t e d  L a n d s  L i s t ,  t h e  d i s p u t e  

s h a l l  b e  r e s o l v e d  b y  t h e  c o u r t  a s  p r o v i d e d  i n  S e c t i o n s  55 —  57 

o f  C h a p t e r  66.
22. N o t i c e  When R e c o n s t i t u t i o n  C o m p l e t e . Upon c o m p l e t i n g  

r e c o n s t i t u t i o n  o f  t h e  T r u s t  p u r s u a n t  t o  S e c t i o n s  54 —  57 o f  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t ,  t h e  P l a i n t i f f s  a n d  t h e  

S t a t e  s h a l l  j o i n t l y  s e n d  w r i t t e n  n o t i c e  t h e r e o f  t o  t h e  G o v e r n o r ,  
t h e  P r e s i d e n t  c f  t h e  S e n a t e ,  t h e  S p e a k e r  o f  t h e  H ou se ,  t h e  R e v i ­

s o r  o f  S t a t u t e s ,  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r tm e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s ,  t h e  A t t o r n e y  G e n e r a l ,  t h e  C o m m i s s i o n e r ,  t h e  

D i r e c t o r  o f  t h e  D i v i s i o n  o f  M e n t a l  H e a l t h  a n d  D e v e l o p m e n t a l  

D i s a b i l i t i e s ,  t h e  T r u s t  A u t h o r i t y ,  t h e  A l a s k a  M e n t a l  H e a l t h  

B o a r d ,  t h e  G o v e r n o r ' s  C o u n c i l  f o r  t h e  H a n d i c a p p e d  a n d  G i f t e d ,  t h e  

A d v i s o r y  B o a r d  on  A l c o h o l i s m  an d  D rug  A bu s e ,  t h e  O l d e r  A l a s k a n s  

C om m i s s i o n ,  a n d  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d .  Any d i s a g r e e m e n t  

a s  t o  w h e t h e r  r e c o n s t i t u t i o n  o f  t h e  T r u s t  h a s  b e e n  c o m p l e t e d
t

s h a l l  b e  d e t e r m i n e d  b y  t h e  c o u r t  u n d e r  S e c t i o n  57 o f  C h a p t e r  66.

23. Remedy i n  E v e n t  C o n v e y a n c e  o f  M i n e r a l  E s t a t e  V i o l a t e s  

S e c t i o n  6 i i ) . The S t a t e  a n d  t h e  P l a i n t i f f s  i n t e n d  t h a t  u n l e s s  

s p e c i f i c a l l y  e x c l u d e d ,  t h e  M i n e r a l  E s t a t e  a s  w e l l  a s  L and  E s t a t e
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b e  c o n v e y e d  t o  t h e  T r u s t  a s  p a r t  o f  t h e  T r u s t  r e c o n s t i t u t i o n  

p r o c e s s  ( i n c l u d i n g  H y p o t h e c a t e d  L a n d s  a c q u i r e d  b y  f o r e c l o s u r e ) .
I n  t h e  e v e n t  t h a t  i t  i s  f i n a l l y  h e l d  t h a t  i n c l u d i n g  t h e  m i n e r a l  
e s t a t e  i n  c o n v e y a n c e s  o f  O r i g i n a l  T r u s t  L and  o r  S u b s t i t u t e  L a n d  

t o  t h e  T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  a  

v i o l a t i o n  o f  S e c t i o n  6( i)  o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P . L .  85- 

508, 72 S t a t .  339, o r  i s  o t h e r w i s e  c a t e g o r i c a l l y  p r o h i b i t e d ,  t h e  

p a r t i e s  s h a l l . h a v e  60 d a y s  t o  a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way 
t o  r e s o l v *  +-he i s s u e .  I f  no  s u c h  a g r e e m e n t  i s  r e a c h e d ,  t h i s  

S e t t l e m e n t  A g r e em e n t  s h a l l  b e  t e r m i n a t e d .
24. Remedy i n  E v e n t  S t a t e  Does  N o t  A l l o c a t e  R e q u i r e d  P e r ­

c e n t a g e  o f  U n r e s t r i c t e d  G e n e r a l  F u n d . AS 3 7 .14 .036 (c ) ,  a s  e n a c t ­

e d  i n  S e c t i o n  11 o f  C h a p t e r  66, p r o v i d e s  t h a t  i n  e a c h  o f  t h e  

f o l l o w i n g  S t a t e  f i s c a l  y e a r s :

[ T ] h e  c o m m i s s i o n e r  c f  r e v e n u e  s h a l l  a l l o c a t e  f r o m  t h e  
g e n e r a l  f u n d  o f  t h e  s t a t e  t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c om e  a c c o u n t  i n  t h e  g e n e r a l  f u n d  a n  am ou n t  e q u a l  t o  t h e  
p e r c e n t  o f  u n r e s t r i c t e d  r e v e n u e  o f  t h e  s t a t e  s p e c i f i e d  
f o r  t h a t  f i s c a l  y e a r :

FISCAL YEAR ENDING PERCENT OF UNRESTRICTED

The p r o v i s i o n s  o f  AS 37 .14 .036(c)  a r e  o f  m a t e r i a l  i m p o r t a n c e  t o  t h e  
P l a . i . n t i f f s  i n  t h e  r e s o l u t i o n  o f  t h i s  s u i t .  The p a r t i e s  a g r e e

STATE REVENUE

J u n e  30, 1992 
J u n e  30, 1993 
J u n e  30, 1994 
J u n e  30, 1995 
J u n e  30, 1996 
J u n e  30, 1997 
J u n e  30, 1998 
J u n e  30, 1999 
J u n e  30, 2000 
J u n e  30, 2001 
J u n e  30, 2002 
J u n e  30, 2003

s i x  p e r c e n t  
s i x  p e r c e n t  
f i v e  p e r c e n t  
f i v e  p e r c e n t  
f o u r  p e r c e n t  
f o u r  p e r c e n t
t h r e e  p e r c e n t  
t h r e e  p e r c e n t
tw o  p e r c e n t  
tw o  p e r c e n t  
o n e  p e r c e n t  
o n e  p e r c e n t
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t h a t  i f ,  i n  a n y  f i s c a l  y e a r ,  t h e  c o m m i s s i o n e r  o f  r e v e n u e ,  f o r  a n y  

r e a s o n ,  f a i l s  t o  a l l o c a t e  t h e  f u l l  am oun t  p r o v i d e d  u n d e r  AS 
3 7 .14 .036 ( c ) ,  t h e  P l a i n t i f f s  a r e  e n t i t l e d  t o  o b t a i n  a n  i n j u n c ­

t i o n ,  t o  w h i c h  t h e  S t a t e  s h a l l  n o t  o b j e c t ,  r e q u i r i n g  t h e  comm is ­

s i o n e r  o f  r e v e n u e  t o  a l l o c a t e  t h e  f u l l  am oun t  p r o v i d e d  u n d e r  AS 

37 .14 .036(c)  t o  t h e  M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t .  I f  t h e  
L e g i s l a t u r e  r e d u c e s  t h e  p e r c e n t a g e  o f  u n r e s t r i c t e d  r e v e n u e  f o r  

a n y  f i s c a l  y e a r  u n d e r  t h e  p r o v i s i o n s  o f  AS 37 .14 .036(c) ,  t h e  
P l a i n t i f f s  may o b t a i n  a  j u d g m e n t  a g a i n s t  t h e  S t a t e  ( a s  t o  w h i c h  

t h e  S t a t e  s h a l l  n o t  o b j e c t )  t h a t  t h e  r e d u c t i o n  i s  v o i d  a n d  o b t a i n  

a n  i n j u n c t i o n  a g a i n s t  t h e  S t a t e  ( a s  t o  w h i c h  t h e  S t a t e  s h a l l  n o t  

o b j e c t )  f r o m  s p e n d i n g  t h e  d i f f e r e n c e  b e tw e e n  t h e  am oun t  a r r i v e d  

a t  u s i n g  t h e  p e r c e n t a g e s  s e t  f o r t h  a b o v e  a n d  t h e  r e d u c e d  am o u n t .
25. Remedy i n  t h e  E v e n t  o f  B r e a c h  o f  Good F a i t h  a n d  F a i r  

D e a l i n g . I n  t h e  e v e n t  o f  a  b r e a c h  o f  t h e  i m p l i e d  c o v e n a n t  o f  
g o o d  f a i t h  a n d  f a i r  d e a l i n g  b y  e i t h e r  p a r t y  r e s u l t i n g  i n  a n  

i n a b i l i t y  t o  c o m p l e t e  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t  b y  D ec em be r  

1, 1994 ( o r  s u c h  e x t e n d e d  t i m e  a s  may b e  a g r e e d  t o  b y  t h e  p a r ­

t i e s ) ,  a n d  i n  a d d i t i o n  t o  o t h e r  e q u i t a b l e  r e l i e f ,  a  c o u r t  may 

e q u i t a b l y  t o l l  t h e  d a t e  f o r  r e c o n s t i t u t i o n  o f  t h e  T r u s t  b y  t h e  

a m o u n t  o f  t i m e  s u c h  p a r t y  i s  i n  b r e a c h  o f  t h e  c o v e n a n t .

26. G e n e r a l  R em e d i e s  f o r  B r e a c h  o f  R e c o n s t i t u t i o n  P r o v i ­

s i o n s  . I n  t h e  e v e n t  o f  a  b r e a c h  o f  t h e  t e r m s  o f  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e e m e n t  p e r t a i n i n g  t o  t h e  r e c o n s t i t u t i o n  o f  t h e  

T r u s t ,  e i t h e r  p a r t y  may s e e k  a p p r o p r i a t e  e q u i t a b l e  r e l i e f  t o  

c o m p e l  t h e  o t h e r  p a r t y  t o  c om p ly  w i t h  t h e  t e r m s  o f  C h a p t e r  66 a n d  
t h i s  S e t t l e m e n t  A g r e e m e n t .  I f  a  p a r t y  s e e k s  e q u i t a b l e  r e l i e f
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u n d e r  t h i s  S e c t i o n ,  t h e  o t h e r  p a r t y  w i l l  n o t  a s s e r t  a s  a  d e f e n s e  
t o  t h e  a c t i o n  t h a t  t h e r e  e x i s t s  a n  a d e q u a t e  l e g a l  r em e d y .

27. Remedy f o r  F a i l u r e  o f  H y p o t h e c a t i o n . I n  t h e  e v e n t  t h a t  

t h e  h y p o t h e c a t i o n  o f  t h e  H y p o t h e c a t e d  L a n d s  i s  d e c l a r e d  I n e f f e c ­

t i v e  b y  a  f i n a l  j u d i c i a l  o r d e r ,  t h e  p a r t i e s  s h a l l  h a v e  6C d a y s  t o  

a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way t o  a d d r e s s  s u c h  i n v a l i d i t y .

I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  a r r i v e  a t  s u c h  a n  a g r e e ­

m e n t ,  e i t h e r  p a r t y  h a s  t h e  r i g h t  t o  t e r m i n a t e  t h i s  S e t t l e m e n t  

A g r e e m e n t .
28. R em ed i e s  f o r  F a i l u r e  t o  R e c o n s t i t u t e  t h e  T r u s t . (a) I n  

t h e  e v e n t  t h e  t r u s t  i s  n o t  f u l l y  r e c o n s t i t u t e d  b y  D ec em be r  1,

1994 ( o r  s u c h  e x t e n d e d  d a t e  f o r  r e c o n s t i t u t i n g  t h e  T r u s t  a s  may 

b e  a g r e e d  t o  b y  t h e  p a r t i e s ) ,  u n l e s s  s u c h  f a i l u r e  t o  r e c o n s t i t u t e  
t h e  T r u s t  i s  d u e  t o  t h e  l a c k  o f  g o o d  f a i t h  o n  t h e  p a r t  o f  t h e  
P l a i n t i f f s ,  t h e  P l a i n t i f f s  s h a l l ,  i n  a d d i t i o n  t o  a n y  o t h e r  r e m e ­

d i e s  t h e y  may h a v e ,  b e  e n t i t l e d  t o  f o r e c l o s e  o n  t h e  H y p o t h e c a t e d  

L a n d s  a s  p r o v i d e d  i n  S e c t i o n  56(d) o f  C h a p t e r  66 a n d  A r t i c l e  I I I ,  

S e c t i o n  29 o f  t h i s  S e t t l e m e n t  A g r e em e n t .

(b) I f  P l a i n t i f f s  a r e  u n a b l e  t o  v a l i d l y  a n d  e f f e c t i v e l y  

r e q u i r e  r e c o n s t i t u t i o n  o f  t h e  T r u s t  a s  c o n t e m p l a t e d  u n d e r  C h a p t e r  

66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ,  t h e  P l a i n t i f f s  may a p p l y  t o  t h e  

c o u r t  f o r  a n y  o t h e r  a p p r o p r i a t e  r e l i e f .

29. F o r e c l o s u r e  a s  R em edy . P l a i n t i f f s  a r e  n o t  r e q u i r e d  t o  

f o r e c l o s e  on  t h e  H y p o t h e c a t e d  L a n d s  p r i o r  t o  s e e k i n g  a n y  o t h e r  

r e l i e f  a v a i l a b l e  t o  P l a i n t i f f s .  I n  t h e  e v e n t  o f  f o r e c l o s u r e ,  (1) 

t h e  p a r c e l s  t o  b e  f o r e c l o s e d  a n d  m a n n e r  o f  f o r e c l o s u r e ,  a n d  (2) 
e n t i t l e m e n t  t o  t h e  f u t u r e  r e n t s ,  p r o c e e d s ,  p r o d u c t s ,  a n d  p r o f i t s
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d e r i v e d  f r o m  t h e  H y p o t h e c a t e d  L a n d s ,  s h a l l  b e  d e t e r m i n e d  b y  t h e  
c o u r t  u n d e r  S e c t i o n s  56 a n d  57 o f  C h a p t e r  66.

30. T e r m i n a t i o n  o f  S e t t l e m e n t . (a) E x c e p t  a s  s p e c i f i c a l l y  

p r o v i d e d  i n  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n y  d i s p u t e  w h e t h e r  t e r m i ­

n a t i o n  o f  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  66 a n d  t h i s  S e t t l e ­

m en t  A g r e em e n t  i s  a p p r o p r i a t e  s h a l l  b e  r e s o l v e d  by  t h e  c o u r t  

u n d e r  S e c t i o n  57 o f  C h a p t e r  66. I n  c o n s i d e r i n g  w h e t h e r  t e r m i n a ­

t i o n  o f  t h e  s e t t l e m e n t  i s  a p p r o p r i a t e ,  t h e  f o l l o w i n g  f a c t o r s  

s h a l l  a p p l y :
( i )  t h e  e x t e n t  co w h i c h  t h e  T r u s t  h a s  b e e n  r e c o n s t i t u t e d ;

( i i )  t h e  l i k e l i h o o d  t h a t  t h e  T r u s t  w i l l  b e  r e c o n s t i t u t e d  a s  

c o n t e m p l a t e d  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  

A g r e em e n t  i f  t h e  s e t t l e m e n t  i s  * t e r m i n a t e d ;

( i i i )  t h e  am oun t  o f  w o rk  c o m p l e t e d  a n d  ^.unds e x p e n d e d  t o w a r d  
r e c o n s t i t u t i o n  o f  t h e  T r u s t  a s  p r o v i d e d  i n  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ;

( i v )  t h e  g ood  f a i t h  o f  t h e  p a r t i e s ;

(v) t h e  p r e j u d i c e  t o  t h e  p a r t i e s  i f  t h e  s e t t l e m e n t  i s  o r  

i s  n o t  t e r m i n a t e d ;  a n d
(v i)  o t h e r  a p p r o p r i a t e  c o n s i d e r a t i o n s .

(b) I n  t h e  e v e n t  t h i s  s e t t l e m e n t  i s  t e r m i n a t e d  a s  p r o v i d e d  

i n  t h i s  S e c t i o n  o r  o t h e r w i s e ,  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  

66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  b e  v o i d  a n d ,  e x c e p t  a s  

p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  31, t h e  p a r t i e s  r e t u r n e d  t o  

t h e .L r  r e s p e c t i v e  p o s i t i o n s  a s  i f  t h i s  s e t t l e m e n t  h a d  n e v e r  b e com e  
e f f e c t i v e ,  i n c l u d i n g  t h e  r i g h t  t o  r e - a s s e r t  c l a i m s  t o  O r i g i n a l  

T r u s t  L a n d s .
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31. C a n c e l l a t i o n  o f  R e - N o t i c e  o f  L i s  P e n d e n s  a n d  M o d i f i c a t i o n  t o

Remove P r e l i m i n a r y  I n j u n c t i o n  W i t h  R e s p e c t  t o  C e r t a i n  T h i r d  P a r t y

T r a n s a c t i o n s . ' a )  P l a i n t i f f s  r e c o r d e d  r e - n o t i c e s  o f  l i s  p e n d e n s

a f f e c t i n g  a l l  O r i g i n a l  T r u s t  L a n d s  i n  o r  a b o u t  S e p t e m b e r  1990,

a n d  b y  o r d e r  o f  t h e  S u p e r i o r  C o u r t  d a t e d  J u l y  9, 1990, t h e  S t a t e

h a s  b e e n  e n j o i n e d
f r o m  i s s u i n g  a n y  p a t e n t ( s )  o r  o t h e r  d o c u m e n t s  
o r  t a k i n g  a n y  f u r t h e r  s t e p s  w h i c h  c o n v e y  o r  
t r a n s f e r  m e n t a l  h e a l t h ,  t r u s t  l a n d s  o r  a n y  
i n t e r e s t ( s )  t h e r e i n ,  i n c l u d i n g  w i t h o u t  l i m i t a ­
t i o n ,  a n y  p e r m i t s  t o  u s e  o r  o c c u p y  m e n t a l  
h e a l t h  t r u s t  l a n d s ,  o r  e x t r a c t  r e s o u r c e s  f r o m  
a n y  m e n t a l  h e a l t h  t r u s t  l a n d s ,  p e n d i n g  f i n a l  
r e s o l u t i o n  o f  c h i s  l i t i g a t i o n  o r  e a r l i e r  o r d e r  
o f  t h i s  c o u r t .

Upon f i n a l  a p p r o v a l  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a n d  C h a p t e r  66 

t a k i n g  e f f e c t ,  a l l  s u c h  t h i r d  p a r t y  r i g h t s  a r e  v a l i d a t e d  a n d  t h e  

n e e d  t o  l i t i g a r e  i s s u e s  r e l a t i n g  t o  t i t l e  i s  e l i m i n a t e d .  The  

l e n g t h  o f  t i m e ,  h o t  ' v e r ,  t o  o b t a i n  a p p r o v a l  may c a u s e  s u b s t a n t i a l  

h a r d s h i p  t o  c e r t a i j  t h i r d  p a r t i e s  who h a v e  r e c e i v e d  p a t e n t s  o r  

who h a v e  e n t e r e d  i n t o  c o n t r a c t s  t o  r e c e i v e  t i t l e  t o  O r i g i n a l  

T r u s t  L a n d s  f r o m  t h e  S t a t e  o r  m u n i c i p a l i t i e s .  T h e r e f o r e ,  u p o n  
p r e s e n t a t i o n  o f  t h i s  S e t t l e m e n t  A g r e em e n t  t o  t h e  c o u r t  f o r  a p ­

p r o v a l ,  t n e  S t a t e  a n d  t h e  P l a i n t i f f s  e x e c u t i n g  t h i s  S e t t l e m e n t  

A g r e em e n t  t h r o u g h  c o u n s e l  s h a l l  i m m e d i a t e l y  move f o r  c a n c e l l a t i o n  

o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  m o d i f i c a t i o n  t o  r em ov e  t h e  

p r e l i m i n a r y  i n j u n c t i o n  w i t h  r e s p e c t  t o  O r i g i n a l  T r u s t  L a n d s  i n  

w h i c h  t h e  S t a t e  o r  a n y  m u n i c i p a l i t y  c o n v e y e d  o r  a g r e e d  t o  c o n v e y  

t i t l e  t o  a  t h i r d  p a r t y  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  E x h i b i t  H.

F o r  p u r p o s e s  o f  t h i s  S e c t i o n ,  a  c o n v e y a n c e  o r  a g r e e m e n t  t o  c o n v e y  

b y  t h e  S t a t e  t o  a  m u n i c i p a l i t y  i s  n o t  o n e  t o  a  t h i r d  p a r t y .
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(b) I n  o r d e r  t o  p r o t e c t  t h e  T r u s t ' s  i n t e r e s t s  i n  t h e  O r i g i ­

n a l  T r u s t  L a n d s  d e s c r i b e d  i n  S u b s e c t i o n  (a) ,  t h e  p a r t i e s  a g r e e  
t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  c o n t e m p l a t e d  b y  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e em e n t  i s  n o t  f i n a l l y  a p p r o v e d  b y  t h e  
c o u r t ,  t h e  P l a i n t i f f s  may r e a s s e r t  c l a i m s  t o  s u c h  l a n d s .  The  

p a r t i e s  f u r t h e r  a g r e e  t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  

c o n t e m p l a t e d  b y  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  n o t  

f i n a l l y  a p p r o v e d  b y  t h e  c o u r t ,  o r  i s  t e r m i n a t e d  f o r  a n y  r e a s o n ,  

t h e  S t a t e  s h a l l  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  f a i r  m a r k e t  v a l u e  o f  

a n y  v a l i d  i n t e r e s t ( s )  o f  t h e  T r u s t  t h a t  w e r e  c u t - o f f  a f t e r  t h e  

d a t e  t h e  r e - n o t i c e s  o f  l i s  p e n d e n s  w e r e  c a n c e l e d .  The  c o m p e n s a ­

t i o n  may b e  made i n  l a n d  a s  c o m p a r a b l e  i n  c h a r a c t e r  a s  p r a c t i c a ­

b l e  t o  t h e  l a n d  f o r  w h i c h  t h e  T r u s t ' s  v a l i d  i n t e r e s t s  w e r e  c u t ­

o f f ,  a s  p r o v i d e d  i n  S e c t i o n  55 o f  C h a p t e r  66.

(c) I f  t h e  c o u r t  d e n i e s  t h e  m o t i o n  o r  i f  a n  o r d e r  a p p r o v i n g

t h e  m o t i o n  f o r  c a n c e l l a t i o n  o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  

f o r  m o d i f i c a t i o n  t o  r em ov e  t h e  p r e l i m i n a r y  i n j u n c t i o n  s e t  f o r t h  
i n  s u b s e c t i o n  (a) i s  n o t  e n t e r e d  w i t h i n  4 m o n t h s  o f  t h e  d a t e  t h e  

m o t i o n  i s  s u b m i t t e d  t o  t h e  c o u r t  f o r  d e c i s i o n ,  t h e  p a r t i e s  s h a l l

h a v e  60 d a y s  t o  a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way t o  a d d r e s s  t h e

i n t e r e s t s  o f  s u c h  t h i r d  p a r t i e s  a n d  t h e  T r u s t  i n  t h e  p a r c e l s  o f  

O r i g i n a l  T r u s t  L a n d s .  I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  

a r r i v e  a t  s u c h  a n  a g r e e m e n t ,  e i t h e r  p a r t y  may t e r m i n a t e  t h i s  
S e t t l e m e n t  A g r e e m e n t .

(d) T h i s  S e c t i o n  s u r v i v e s  t e r m i n a t i o n  o f  t h i s  S e t t l e m e n t  
A g r e e m e n t .

REVIEW  DRAFT (M a rch  2 5 ,  1 9 9 2  1 :0 0  p . a . )  R E V IE U  DRAFT p . 35



A R T I C L E  I V .
O N G O I N G  R E S P O N S I B I L I T I E S  

O F  T H E  S T A T E  A N D  T H E  T R U S T  A U T H O R I T Y

1. G e n e r a l  T r u s t  R e s p o n s i b i l i t i e s  a n d  O b l i g a t i o n s . The  

p a r t i e s  a g r e e  t h a t  t h e  S t a t e ,  i n  c a r r y i n g  o u t  i t s  r e s p o n s i b i l i ­

t i e s  a n d  o b l i g a t i o n s  u n d e r  t h e  E n a b l i n g  A c t ,  a c t s  t h r o u g h  t h e  

G o v e r n o r  a n d  h i s  o r  h e r  A d m i n i s t r a t i o n ,  t h e  L e g i s l a t u r e ,  a n d  t h e  

T r u s t  A u t h o r i t y .
(a) The  T r u s t  A u t h o r i t y  i s  u n d e r  t h e  o b l i g a t i o n  when p e r ­

f o r m i n g  f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do  s o  a s  p r o v i d e d  i n  

C h a p t e r  66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,
( i)  when  e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66;
( i i )  a s s u r i n g  t h a t  T r u s t  P r o p e r t y  a n d  T r u s t  F u n d s  a r e  a d m i n ­

i s t e r e d  p r o p e r l y ;

( i i i )  a s s u r i n g  t h a t  t h e  T r u s t  c o r p u s  i s  p r e s e r v e d  a n d  p r o ­

t e c t e d ;
( iv )  a s s u r i n g  t h a t  a l l  r e v e n u e  d e r i v e d  f r o m  T r u s t  P r o p e r t y  

i s  d e p o s i t e d  i n t o  t h e  M e n t a l  H e a l t h  T r u s t  F un d  o r  t h e  

M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t  a s  e i t h e r  c o r p u s  o r  

i n c om e ,  a s  a p p r o p r i a t e ,  p u r s u a n t  t o  AS 13.38.010 e t . 

Beg ..;
(v) a s s u r i n g  t h a t  T r u s t  F u n d s  a r e  s p e n t  s o l e l y  f o r  T r u s t

p u r p o s e s  a s  p r o v i d e d  i n  C h a p t e r  66, u n l e s s  a n  e x c e s s  i s

p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  66; a n d

(v i)  a s s u r i n g  t h a t  g r a n t e e s  o f  a n d  c o n t r a c t o r s  b e i n g  p a i d

w i t h  T r u s t  F u n d s  s p e n d  T r u s t  F u n d s  i n  a c c o r d a n c e  w i t h
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