ALASKA LEGISLATURE COMMITTEE FILES 1993-1994
8019 LHOUSE RESOURCES il *£



4
{o-
Il

c /v
7/\

uU.s..

A&MY COOPS. Of EMOIKIEED.S, AMD U.S.. EMIVQQMMEMTAL POOTECTIOM AGEMCY

WETLANDS ROUNDTABLE SESSIONS

SIGN-IN SHEET

/ /
LOUSSAG LIBRARY ANCHORAGE. AK 11/5/7"'$ PAGE _ OF
<7 hh> IxvicU mrx
NAME ADDRESS REPRESENTING PHONE NUMBER
/A 3zf-t d Sf*
(xuuO CLKA Ai-tre- fije w or* - 715 /774 MV fe JT6/-5-7583
/ frs X\X-s- -A-—--/a-
AJI/TS m/f£c z"zvr 6 S . A A A 2<r *£>)?1
i'Zj W '-R"<cwssc)V.
W br\\pM _ MBMNg-y rjOir 2 A0 ftA 5(j4-S52.i0
Vol A~ . i 'Acloy!
. 30T)7a.-3tc$ -
TV.cJUtvr0’*t AU-4T563 USP M i& C*.- - )
St cu(b5rd Coogqg AAC_Aép.éa /PAOE\[je";-\
* * ~ *
ften rrz a 01<MEA/\(Ai/\/\S el .. « 171713)
| 4/ "IN/
it Ajyw A/ S'he 7-0(5 AAJIX 99| AzzZ/P 2 /g 8 00
Pir(3 2-6-1
rw w ic: (z0o¢C - 44-3 ¢X h X —
m fy iM oty - " A U/ 1Q bbb M oD /1 $ 438 -2/278”
. ) . ‘ro
JAO/T  ft-ylL*X b iy oV 40 27 /v /*(%)
/ /W (s- r- /" = ‘m/ ‘7' J A’1-?372>a4

711 *)3 ttft



US. Ay Coms of Engineers and US. Environmental Protection Agency

8:308:45am

8:45-9:30am

9:30-10:1 Gam

10:10-10:30am

10:30-11:50am

11:50-1:15

1:15-1:45 pm

1:45-2:40pm

20300

Wetlands Roundtable Sessions
Anchorage, AK

AGENDA
11/5/93

Introduction

High value wetlands

- what are they ( coasta' riparian/tundra )
- how should they be addressed

- prioritize inventory

Rural Regional Issues

- abundant low value wetlands
- village location in wetlands

- wetlands access

- Togiak to Southeast

- Kenai

Break

Compensatory mitigation

- high value wetlands

- exemptions
* ANCSA land except high value
* abundant low value
* cities

- mitigation banking

- accelerated rehabilitation

- codify MOA language

Lunch

Watershed/wetlands planning

- pre-planning

- result: develop arid preserve

- special area management planning

Improving permit process

- coordinated pre-application process

- public notice procedures (elevate notice categories)
- time-frames

- local input/decision making

- APP’s

- appeals

- exit interviews

Bk
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3:00-3:45pm

3:45-4:15pm

4:15-4;50pm

4:30-5:00pm

General permits

- what types

- greater use

- public notice and comment
- cumulative impact

Wetlands classification

- permit processing usefulness
- hemlock

- permafrost

- spruce bogs

EPA/Corps funding

- increase regionalffield presence
- permit review

- monitoring and enforcement

Public comment and closing comments
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OneSealaska Plaza
Suite40
Juneau, Alaska 99801-1276
(9075861512
FAX (9075869214 January 31, 1994

TO: AFN Land Managers
Julie Kitka, AFN President
Nelson Angapak, AFty Wetland Coordinator

FROM: Robert W Loesc
Co-chair AFN Land\Mhp~gers

RE Compaiison Between AFN and State of .Alaska Positions on Wetland
Management

On January 28 1994 | provided a paper comparing the wetland position of AFN and the
State of Alaska. This comparison delineates those areas where AFN and the State may
disagree on philosophy or approach to wetlands management in Alaska The areas of

potentially contradictory positio.. e

Use of the Alaska Coastal Zone Management Program (ACMP) as an
administrative vehicle to implement a wetlands management program.

Use of core-township or circle general permits for administration of programs in
rural Alaska.

State support of the National Wetlands Inventory (NWI).

Mitigation banking as a vehicle to ameliorate wetlands compensation and
sequencing eqi'irements

Continued support for the 1% exemption

State assumption of the wetlands management program

On January 31, 1994 Mr. Harris and 1met with Dr. Paul Rusanowski and Bill Lawrence,
of his staff to discuss the State’s position on these issues. Dr. Rusanowski 2md he
provided clarification on the State's position. Briefly the State's position with respect to
the issue., are:



Use of the Alaska Coastal Zone Management Program (ACMP) as an administrative
vehicle to implement a wetlands management program.

The State believes that the ACMP could be a model but not a vehicle to develop a
wetlands management program in Alaska. He recognized that the ACMP program has
short comings and that the relationship between CZM and Native corporations has been
awkward in the past.

Use of core-township or circle general permits (GPs) for administration of programs
in rural Alaska.

The state believes that circle permits would provide relief to wetlands permitting in rural
Alaska. Our concern is that this approach either grants local governments with extra-
territorial wetlands regulatory jurisdiction (i.e. outside their regulatory boundaries) or will
require creation of a new quasi governmental body. In either case the concerns are: 1) the
cost to administer these functions 2) there is no promise of Native corporation
representation in these organizational structures and 3). creation of a new quasi
government entities gaining governance over ANCSA lands. These entities may not be
inclined to recognize the intent and objectives of ANCSA.

The creation of numerous quasi governmental entities poses additional problems for the
regional corporation. Each corporation may have to coordinate with 10 or more entities
each with distinct policies and objectives The effect is ffactionalization of land
management administrate and significant increase in costs for ANCSA corporation to
manage their lands

The use of circle GPs permits would involve over 4.6 million acres (23,000 ac. x 200
villages). The creations of these GPs may involve more wetland acreage than the Federal
government is willing to tolerate Second the circle GP is not sensitive to the places
where use of wetlands may need to occur Dr. Rusanowski suggested the circle GP could
be delineated as an area comprising approximately 23,000 acres that would be defined in
each GP Although this maybe an improvement the administrative organizational structure
fails to address the issue of representation and feasibility of representation of the private
landowners within the boundaries of the GP  The circle GP does not appear to address
the needs of ANCSA regional corporation whose land and potential economic
development resource anomalies would be outside the circle GP.

State support of the National Wetlands Inventory (NWI).

The State’s position on the NWI is consistent with the position taken by AFN. Specifically
there needs to be significant changes in the NWI if it is going to be useful in Alaska.



Support of mitigation banking as a vehicle to ameliorate wetlands compensation and
sequencing requirements.

The State is initiating EPA funded studies to evaluate the practicality of mitigation
banking in Alaska. They believe that since mitigation banking is part of the National
agenda they must evaluate its potential in Alaska. Howvever, his preliminary opinion is that
its use will be limited to the major urban areas of Alaska and then only if it makes sense to
that urban center. Generally application to all of Alaska is unlikely.

Continued support for the 1% exemption.

Although the 1% initiative has lost favor in Washington DC. there is still a political
advocacy within the State and some or all of the congressional delegation to perpetuate
the 1% position. The 1% argument will continue until the representative political body
concludes that there is no support for the 1% exemption. Until that realization occurs the
1% argument will be a part of the State's position. The Governor's Division of
Governmental Coordination (DGC) is cognizant of the situation in Washington D.C., but
is constrained to change the State's position at this point. We pointed out to DGC that
this continuing position could create problems as we forward new amendments to the
Clean Water Act (CWA) related to wetlands and could effect our credibility as we work in
Washington D.C.

State assumf on of the wetlands management program.

The State has received funding from EPA to further evaluate the assumption of the 404
wetlands permitting program. However, as the Clean Water Act (CWA) is written the
assumption of the wetland program is not in the interest of the State or its citizens. There
would have to be several amendments to the CWA before it would be palatable to the
State  Amendments required include

< Granting management and permitting authority over all wetlands. Current
assumption authorities limit State assumption to freshwater and upland wetlands.
Coastal wetlands (e g all of Southeast Alaska, and Prince William Sound) would
not be covered by the State assumption)

= Shift the burden on permitting r' visions from the State to the Federal government.
Currently the State must prove its permit decisions are consistent with Federal law.
The State's amendment would require the Federal agencies to prove that a State
permit decision is contrary to Federal law.

< Eliminate the Federal requirement that a State program must be as restrictive or
more restrictive than the Federal standards. The State wants the option to have
the opportunity for less restrictive and more restrictive standards than Federal

requirements.
= Authority to regionalize the wetlands delineation manual.



We discussed the State's formal position regarding the Clinton wetlands initiative and the
lack of substantive written material on this issue (the most definitive comments are from

the oral hearing record).

We have learned that the State is just now beginning the

preparation of it's comments and that they will not be as detailed as those submitted by
AFN. We concluded:

«

The State is hampered by diverse interagency opinions, consequently it is
impossible to develop a comprehensive State position.
The commissioners of DNR, DFG, DEC, and DOTPF are focusing on more
immediate short term issues and do not have a pressing concern for the outcome of

this long range issue.

The State will use an ad-hoc strategy to address discrete issues but will not publish
a comprehensive wetland strategy. The ad-hoc approach enable the State to avoid

internal conflicts in the resource cabinet.

The State has both a conceptual legislative and administrative strategy that is still
in the formative phase The two strategies and elements of those strategies are:

LEGISLATIVE STRATEGY

1 Amend the Clean Water Act to
remove hurdles to State
assumption of the 404 wetlands
permitting program

2 Coordinate with  Native
Corporations wetland legislative
initiatives

3. Coordinate with other interests
who may be advancing legislative
solutions.

ADMINISTRATIVE
STRATEGY

1 Seek appointment of a State of
Alaska and an Alaska Native
representative to the White House
wetland policy task force. The
State’'s believes that Alaska's
program will be decided by the
White House task force.

2 Low level participation in the
Clinton EPA/COE Alaska Wetland
initiative

3 Use back- channel
communication with EPA/COE to
advance the State's position in the
Alaska Wetlands initiative.



4. Follow the legislative lead of 4. Continue a parallel process with

the congressional delegation, to COE/EPA to encourage them to
secure a 1% exemption for Alaska use existing authorities to develop
on the Senate floor. GPs, Circle GPs, and other friendly

permitting processes and

administration of those programs

5. Cooperate with third parties by
lending State support to positions
advanced by third parties (e.g. olil
& gas, Natives, RDC,
communities) but not to take a
public leadership or coordinating
role

6. Initiate various studies that use
Federal moneys and address
priority initiatives in the National
wetland policy (eg. wetland
assumption, mitigation banking,
etc.).

7. Provide funding to AFN to help
coordinate Alaska Natives
wetlands position development.

The State has a limited legislative agenda focusing on the 1% argument and amendments
for assumption of the 404 program The congressional delegation remains committed to
securing a 1% exemption for Alaska through the floor debate on the CWA. Consequently
the State is reluctant to advance other equally valid legislative solutions. To that extent
they are willing to go "shoulder to shoulder" to support other legislative approaches but
their support is likely to be limited so that their position does not cross the congressional
delegation strategy.

The State's administrative and legislative strategy will result in direct or indirect
assumption of the management of wetlands in Alaska. My January 28 memo raised a
specific concern:

"The State expects to pursue the assumption of the program over all wetlands
within its administrative control The AFN land managers would like to maintain
control over ANCSA lands in this regard We have postulated the idea of having a
direct relationship with the federal government under tribal status which would
allow ANCSA corporations federal recognition, and for funding, planning,



inventory and administration - leaving final permitting to the Army Corps of
Engineers."

If the State is successful in assumption of the program, the thread between ANCSA
corporations and the Federal government is broken. The federal governments contract
with ANCSA corporations would become subservient to the policies of the State. Before
we can endorse any State assumption of the 4C4 program, there must be some statutory
protections for ANCSA corporations Some initial thoughts and ideas are:

= recognition of regional delineation manuals.

< a wetland management system that allows use of both abundant and low value
wetlands.

& a legislated leadership role in the management of wetlands on ANCSA lands by
recognizing ANCSA corporations as tribal entities for the purposes of wetlands.

« the State management system, must be regionalized to avoid multiple jurisdictions
within the boundaries of each region directing ANCSA wetland land management
practices.

= no mitigation or compensatory mitigation on ANCSA lands.

= use ANCSA land mitigation practices as marketable mitigation credits that can be
sold to third parties to meet compensation requirements.

Please advise me of your thoughts in this regard

RWUrph

C.C.

Leo Barlow
Rick Harris
Bill Horn

Gail Oba

Jon Tillinghast
Sam Kito
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OneSealaska Plaza

Jm&%%m January 28, 1994

907)586.1512
FAX (907) 5869214

TO: AFN Land Managers
Julie Kitka, AFN President
Nelson Angapak - Wetlands Coordinator

FROM: Robert W. Loescher) vl" :
Co-chair AFN Land'oVlana”ers

[/
RE: Comparison Between AFN and State of Alaska
Positions on Wetlands Management

Please find enclosed a copy of a comparison between AFN and State of
Alaska positions on Wetlands management. Under separate cover |
will transmit by overnight mail a summary of remarks by Dr. Paul
Rusanowski, Alaska Division of Governmental Coordination at the
stake holders meeting in Bethel, Fairbanks and Anchorage October and
November 1993.

As | had commented before the AFN Land Managers, | felt that the
State’s position has not been detailed out in a comprehensive manner.
It is difficult to decipher Dr. Rusanowski’s remarks into an
administrative or legislative initiative framework. Mr. Harris and |
intend to meet with Bill Lawrence and Roger Snippen and if possible
Dr. Rusanowski (he is on travel status to Barrow Alaska) of tne State
OGC to discuss the State’s position prior to tne Legislatures Joint-
Natural Resources Committee nearing on Wetlands, February 2, 1994.

| would like you to look carefully at Dr. Rusanowski’s remarks, on
behalf of the State, in the following areas:

0 1) The State supports regionalization and even sub-
regionalization to properly administer wetlands. The State
advances the idea that the CZMP’ across the State of Alaska
would be a good administrative vehicle.

We endorse the regionalization of wetlands delination and
management. However, my experience is that the CZM plans do



AFN Land Managers
Julie Kitka

Nelson Angapak
Page 2

not cover all areas of the State. Secondly, the State and local
governments have opposed Native interests in the CZM process;
and even opposed our legislation, previously advanced that
would have provided major private landowners (ANCSA
corporations! on the State’s Coastal Policy Council. Lastly, in
th’s regard the AFN Land Managers have observed that there are
at least four (4) 3eographical ecologic wetland types in Alaska:
fl) Arctic plain; 2) Interior; 3 Western Alaska and; 4 Coastal
orest.

| believe we must convince the State of Alaska that the
administrative system for wetlands should not be linked to the
State CZM program.

0 The State still has it in their thoughts the business of protecting
the "core townships".

As you are aware, the AFN land managers are concerned that
this focus on the "core townships™ is too limiting in some respects
and too big and/or ill placed in other respects (ie one township
or 23,040 acres in the wrong place). Our direction in this regard
Is to propose a law that:

1)  protects public and private development(s) within the
existing boundaries of traditional communities and established
local government areas; and

2) allows for development of land and natural resource
anomalies on ANCSA lands and adjacent State lands. Our view is
that significant economic projects will probably occur on ANCSA
lands and infrastructure development will most likely occur as
close to the project area as possible due to costs of development
and an effort to limit the "foot print" of development and impacts
to the environment (including wetlands).

0 The State partially supports the National Wetlands inventory
(NWI) as a mechanism to classify wetlands so that values can be
assigned.

The AFN land managers see no value in the NWI project unless
major changes can be implemented. Our problems with the NWI

target:

1! errors in inventoiy;

2) the NWI is not done in digital format so we can use on
state of the art CIS systems;

3) the governments lack of use of the best available
information including higher resolution photography;

4) the inventory is not using the wetlands jurisdictional
definition.



AFN Land Managers
Julie Kitka

Nelson Angapak
Page 3

0]

0]

0]

| believe we must urge the State of Alaska to stand firm with
AFN land managers with regard to the NWI.

The State feels that mitigation banking has some place,
especially in areas such as Anchorage and Juneau.

AFN land managers feel that mitigation banking should not be
applied to ANCSA lands; or for that matter be a practice
anywhere in Alaska.

| believe we should work to persuade the State to abandon these
thoughts at the outset.

The State still advances the concept of the 1% exemption.

AFN land managers have assessed this concept and our political
intelligence is that this proposition is unacceptable and difficult
in Washington, D.C.

| believe we should work to persuade the State to abandon the
1% proposition and ask them to work with AFN land managers
on alternative legislative solutions.

The State expects to pursue the assumption of the program over
wetlands within its administrative control.

The AFN land managers would like to maintain control over
ANCSA lands in this regard. We have postulated the idea of
having a direct relationship with the federal government under
tribal status which would allow ANCSA corporations federal
recognition, and for funding, planning, inventory, and
administration - leaving final permitting to the Army Corp. of
Engineers.

| believe we must clarify our respective approaches.

* X *

Please advise me or Mr. Harris of your thoughts on these matters. Our
fax number is (907) 586-2304.

CcC.

Leo Barlow
Rick Harris
Sam Kito



FOREST INDUSTRY CONSULTING
6725 MARGUERITE STREET
JUNEAU, ALASKA 99801

MEMORANDUM

January 27,1994

To: Robert W, Loescher, Executive Vice President- Resource Management
From: Peter M Huberth
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S UMMARY OF REMARIKS

DR. FAUL C. RUSANOWSK/I

ALASKA DIV. OF GO0OVERNMENTATIL

COORDINATTION

AT STAKEHOLDERS MEETINGS 1IN

BETHEL, FAIRBANKS & ANCHORAGE

0ocTOBER & NOVEMBER, 1993

SEALASKA CORPORATION

January 25, 1994
FIC
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State of Alaska - Department of Governmental Coordination Presentations
Paul Rusanowski

Bethel, Alaska. October 28. 19983
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ALASKA FEDERATION OF NATIVES

LAND MANAGERS COMMITTEE

January 31, 1994

Mr. Al Ewing Mr. Robert K. Oja

Assistant Regional Administrator Chief, Regulatory Branch

for Alaska Operations U.S. Army Corps of Engineers
U.S. EPA. Region X U.S. Army Engineer District
Room 537, Federal Building P.O. Box 898

222 W. 7th Ave., #19 Anchorage, AK. 99506-0893

Anchorage, AK. 99513-7588

Re: Response to Alaska Wetlands Initiative 12/17/93 Draft Issues Paper,

Dear Messrs. Ewing and Qja:

The Alaska Federation of Natives (AFN) Land Managers Comnr ..ee is submitting the
following comments on the Alaska Wetlands Initiative. The AFN land managers are a
committee of AFN and represent their respective corporations' views on issues of
common interest. The AFN iand managers committee includes representatives of
eleven Alaska Native Claims Settlement Act (ANCSA) Regional Corporations who
manage over 40 million acres of Native land throughout Alaska. Attached is a list of the
AFN land managers.

Throughout the Alaska Initiative process, the AFN Land Managers Committee has
participated through the representation of Mr. Robert Loescher, Executive Vice
President, Resource Management, Sealaska Corporation; Mr. Nelson Angapak Sr.,
AFN Wetlands Coordinator; and Mr Nathan Bergerbest, Legal Counsel, Doyon Ltd.
This issue is of vital importance to AFN because individual ANCSA Corporations have
between 45% to almost 100% of their land base currently categorized as wetlands.

The AFN Land Managers appreciate the opportunity to participate in the Alaska
Wetlands Initiative. Our experience with the wetlands permitting program in Alaska has
been frustrating at times, but overall we would grade the program as effective. The
program, as we interface with its requirements, is generally successful because we
have been able to clearly delineate issues and advance those to the Corps, EPA, State



and the public. Usually these groups have been open to change and willing to find
solutions. Successes include the predictability of the log transfer facility permitting
program, the 404(f) exemptions, and general permits for minor activities. Contrary to
the comments of some uninformed critics, we voluntarily testified that our experience is
that the program is performing satisfactorily, although some continuing corrections
could occur.

Although the program has teen working well in Alaska, the change in the National
policy and the President's wetlands goal of "no overall net loss of the Nations wetlands”
creates extreme anxiety that major changes to Alaska's successful wetlands regulatory
program are imminent. Our concerns are justifiable when wetlands protection
advocates attack the Alaska program. They maintain that it is too lenient, demand
stricter application of the law, less flexibility and slavish adherence to a "no net loss"
policy regardless of the function or value of the wetland or the human impact of such
irrational pronouncements.

Our comments are in two parts. Part | is a general response to the Alaska Wetlands
Strategy. Part Il responds to the recommendations of the December 17, 1993 issues

papers.

There are several fundamental policies that must be included in any National wetlands
policy effecting ANCSA Corporations

A National wetlands policy should not diminish the intent and objectives of
ANCSA.

« A National wetlands policy must ensure maximum participation by, and
deference to the statutorily-protected needs of Alaska Natives in decisions
affecting their ANCSA rights and property.

* ANCSA conveyed lands should be exempt from wetlands restrictions, including
no-net-loss. ANCSA Corporations should receive additional compensation
should wetlands policies diminish the land and resource values authorized by
Congress to fulfill the intent of ANCSA.

* Involved agencies must recognize the different functional or productive values of
wetlands and allow the use of Alaska's abundant and low value wetlands by
developing realistic definitions and flexible criteria for use of wetlands.

Wetlands policy must allow development of regional systems for wetlands
classification and definition of function and value, and must provide regulatory
flexibility based on regional options and opportunities. That policy must also
recognize the programs of ANCSA Corporations that protect, restore or enhance

wetlands use and productivity,



Thank you for the opportunity to comment and your sincere consideration of our
comments.

Sincerely,

Co Chairma,
Alaska Federation of Natives
Land Managers



NREVENPORT
Antre., irc.

PO Box 649
Glennallen, AK 99588
822-3478 FAX; 822-3485

MJIKEFRANGER

Cook 1nto Region, Jnc.

PO Box 93330

Anchorage, AK 99309-3330
274-8638 FAX: 279-8838

JIM MERY
Doyan Limited

20! ArstAvenue
Fairbanks, AK 997DI
452-4755 FAX; 456-6785

GUYMARTIN
Baring Straits Native Corporation
PO Box 1008

Nome, AK 99762

443-5252 FAX; 443*2985

JACK MOORE

Bristol Bay Native Corporation
PO Box 100220

Anchorage, AK 99510
278-3602 FAX: 276-3924

BOB LOESCHER
Sealaska Corporation
One SeaJaska Plaza
Juneau, AK 99801
586-1512 FAX: 586-1807

Novermoer 91993

LA\DGOWITTEE

JIM LaBELLE
Chugaeh Alaska Corporation
560 £. 34th Avenue, Suite 200
Anchorage; AK 99503-418S
563-8866 FAX: 563-8402

ROBERTSTANTON

The Aleut Corporation

4000 Old Seward, Suita 300
Anchorage, AK 99503
564-4300 FAX: 563-4326

BILL THOMAS

Arctic Slope Regional Corporation
PO Box 129 .

Barrow, AX 93723

852-8833 FAX: B52-5733

JOHN REUSE

NANA Regional Corporation
1001 B Benson Boulevard
Anchorage, AK 99508
265-4145 FAX: 285-4123

MIKENEIMEYER

Catista Corporation

601 W. FfthAvenue
Anchorage, AK 99501
279-5516 FAX: 272-6060

COMMITTEE FUNCTIONS

Purpose | Responsibilities:

To advise the AFN Board on poHcy Issues affecting ANCSA/ANILCA and/or

other land management Issues.

Membership/Meetings: Membership lscomposed of regional land managers; meetings

will be held at least quarterly.



ALASKA FEDERATION OF NATIVES
LAND MANAGERS COMMITTEE
COMMENTS TO
THE ALASKA WETLANDS INITIATIVE
PUBLIC REVIEW DRAFT ISSUE PAPERS
DECEMBER 17,1993

PARTI

Alaska's Wetlands Regulatory Program Should Provide Flexibility for Use and
Management of Alaska's Wetlands

The abundance of wetlands in Alaska would suggest that there is little justification for
the "no net loss goal" in Alaska. Advocating a policy of wetlands regulatory flexibility
does not imply that abuse ot wetlands will be tolerated, or that regulatory control over
wetlands use will disappear into a regulatory void. The State, Federal and local
governments current wetlands regulatory programs should continue. We believe that
there are important "surgical” corrections that can be made to the program to improve
its efficiency, predictability and continued protection of wetlands. These modifications
can be accomplished without a quantum change in Alaska wetlands
regulatory/permitting program advocated by the proposed "no overall net loss" policy.

Alaska Wetlands Policy and Regulations Must be Consistent with Congressional
Obiectives of ANCSA. Exempt ANCSA Corporations from Compensatory Mitigation and
Provide Credits for Wetland Protection Restoration and Enhancement.

The underlying Congressional intent of the Alaska Native Claims Settlement Act is to
assist Native peop’- 'n their bid for self-determination and for regional corporations to
be the > Y undation which would allow Alaska Natives to build upon the
settlement u their cultural, social and economic needs. Consequently,
governmental boo.es contemplating regulatory actions that may erode the fundamental
intent of the Act would be contrary to the carefully-crafted relationships between Alaska
Natives and the Federal government The relationship between ANCSA and other
Federal laws, which we believe include Section 404 of the CWA, is established by
ANCSA itself:

"To the extent that there is a conflict between any provision of this act and any
other federal laws applicable to Alaska, the provisions of this Act shall govern."

The relationship between the government and ANCSA Corporations is further clarified
by Section 2(b) of the Act

" the settlement should be accomplished rapidly, with certainty, in conformity
with the real economic and social needs of Natives, without litigation, with



maximum participation by Natives in decisions affecting their rights and
property, without establishing any permanent racially defined institutions ..."

The relationship between ANCSA and Section 404 needs more attention than it has
received in the current wetlands debate. Under ANCSA, village corporations and
regional corporations were required to select lands from a very limited geographical
area. At the same time, Congress intended that Alaska's Natives realize their pressing
social and economic needs from that limited land menu. Materially restricting
development of those lands-lands which the federal government itself often forced
Natives to select-would seriously undercut ANCSA, and create a statutory conflict with,
at best, a highly uncertain outcome. Moreover, both ANCSA and court decisions under
it require the Secretary of Interior to manage withdrawn and pre-conveyance lands with
the maximum participation of Natives in decisions affecting their rights and property.
Similarly, the Corps and EPA must ensure maximum participation of Native
Corporations in decisions under the Corps and EPA’s domain. The agencies must not
cross the line that negates the intent and purpose of ANCSA.

The reconciliation between the objectives of ANCSA and the National desire to protect
wetlands does not have to be confrontational. An Alaska wetland management
program should establish partnerships with ANCSA Corporations and provide maximum
participation in decisions effecting Native rights and property. Alaska wetlands policy
must exempt Native corporations from any compensatory mitigation. It would be a
serious breach of the ANCSA covenants to require Natives to pay to use their own
lands when there are no practicable alternatives. Further, Corporations must be given
credits for land and resource management practices that protect and enhance wetlands
(e.g. riparian buffers, and fish and waterfowl habitat restoration and enhancement
projects). The recognition of these contributions to maintaining the Nation's
wetlands has thus far been ignored by the Alaska Wetlands initiative and must be
incorporated into any final recommendations.

Alaska's Size and Diversity Requires Regionalization of the Classification and
Functional Value System. Permit Decisions Should Recognize Functional Value and
Provide Permitting Flexibility for Abundant and Low Value Wetland

There is a strong consensus that Alaska must have flexibility in regulation and
management of its wetlands This flexibility must extend from permit decisions
regarding use of wetlands through determination of wetland functional value to the
fundamental delineation of wetlands True wetland management flexibility requires
regionalization of wetlands delineation (responsive to regional vegetation, hydrology
and soils) and functional value determinations based on those delineations.
Regionalization of wetland delineation and functional value will be more responsive to
permit decisions and provide flexibility for abundant and low value wetlands.
Regionalization will encourage and be more responsive to local wetlands planning and
management efforts.



The Current Individual Permit Process is Working. Procedural Modifications to
Establish More Definitive Timelines and Applicant Appeals Will Improve the Permit
Process.

We support a 60 day timeline for permit decisions. The applicant should have some
flexibility to request a permit processing pause, enabling the applicant to submit
additional information and to resolve interagency or inter-governmental disputes.
Conversely the applicant must have the right to a quick decision and further appeal if
resolution cannot be achieved within t ie required timelines. The applicant should have
ready access to an appeals process limited to applicant concerns-including permit
denials, questionable conditions, jurisdictional and functional value determinations.

Alternative Permit Processing Procedures is a Substantive Reason Why Alaska's
Wetlands Regulatory Program is Working.

We strongly endorse the efforts of the Corps and EPA to develop administratively
efficient and environmentally responsible programs to streamline the wetlands
permitting process. The agency willingness to issue more General Permits is a
fundamental underpinning of any flexible Alaska regulatory program. Our primary
criticism of General Permits is that it takes an extraordinary amount of time to decide if
a GP is appropriate and to issue the initial General Permit. We urge that the
procedures to issue a GP be evaluated and a more efficient process to determine what
activities warrant a GP and issuance of the GP be expedited.

We agree with General Permits critics that periodic audits of various General Permits
are in order. These audits should determine if 1) the conditions of the GP are
reasonable, 2) the GP is meeting its intended objective, 3) the GP is providing the
flexibility to manage wetlands and 4) the GP is not creating significant environmental
impacts.

The Mitigation Sequencing of Avoidance. Minimization and Compensation is Unrealistic
in Alaska. Alaska's Regulatory Process Must Eliminate Redundant. Meaningless and
Costly Administrative Processes

Rigid application of the sequencing process in Alaska is the single most egregious
element of the wetlands regulatory program. Emphasis should be on minimization.
Compensatory mitigation should not be required. Further, local governments, the State
and land owners should receive minimization and avoidance credits for land and
resource management practices that protect and enhance wetlands (e.g. riparian
buffers, and fish and waterfowl habitat restoration and enhancement projects and
greenbelts). These contributions to maintain the Nation's wetlands have been ignored
by the Alaska Wetlands initiative. These conservation contributions must be
incorporated into any final recommendations.



Partnerships for Wetlands Delineation, Functional Value Determination. Planning and
Management is One Vehicle to Provide ANCSA Corporations with Maximum
Participation in Decisions Effecting Their Rights and Property

We encourage the Corps and EPA to be receptive to developing partnerships with the
respective ANCSA Corporations or consortium of Corporations to manage wetlands
and meet the intent of ANCSA. These partnerships must recognize ANCSA
corporations as full and equal participants, and should provide cooperative funding to
assist Corporations in the development of these partnership resource management
efforts. These partnerships must be endorsed and supported at the highest levels of
the respective agencies. The partnerships should be flexible and responsive to the
technical and financial capabilities of Native Corporation participants. Each
Corporation should have the opportunity to participate in such partnerships or to opt-

out.

Wetlands Permitting and Regulatory Decisions Should not Use the National Wetland
Inventory. Development of Regional Classification Systems Should Occur to Provide
Predictability in Delineation and Permitting.

The anxiety associated with 404 wetland permitting is due to the uncertainty of wetland
delineation, functional value determination and sequencing requirements. The Corps
and EPA throughout this process are advocating numerous preplanning initiatives to
eliminate the uncertainty of permitting. However, suggestions that classification be
delayed until "permitting decisions” are made flies directly in the face of those
management efforts to simplify and improve the predictability of permitting. A
philosophy that delays classification decisions until the permit decisions, is a
disincentive for any private or government entity to enter into advance planning, and
partnerships.

The management and protection of wetlands will succeed or fail on the efficiency and
predictability of the administrative process. We suggest that a joint effort be
undertaken to develop regional delineation procedures, establish functional value
determinations and use GIS based technology and other local knowledge to make
wetlands classifications. Lands classified as Upland would not be required to undergo
any further wetlands determination. Abundant and low value wetlands would be
regulated under GP or other expedited permitting procedures. The remaining wetlands
would be managed directly under individual permits following procedures that would
allow reclassification based on specific information, permitting practicability and
flexibility.

Partnerships with Native Corporations and Local governments Will Advance Outreach
and Education Programs.

We fully endorse a wetlands management program that uses local knowledge in
evaluating resource values, and use of GIS based land management systems in use by
Native Corporations, local governments and other State and Federal Agencies.

;



PART I

RESPONSE TO
ALASKA INITIATIVE
PUBLIC REVIEW DRAFT
ISSUES PAPERS

Issue #1 How can the goal of "no overall netloss” of the Nation's wetlands be
fairly applied in Alaska?

The "National Wetlands Policy Forum" offers guidance to implementing the "no net
loss" goal. The Forum advises that "the goal does not imply that ... the no-net-loss
standard should be applied on an individual permits basis" and that "the goal may have
to be implemented at different rates in various regions of the country to reflect regional
wetlands needs, conditions, and types." We applaud the Forum's recommendation for
temperance when implementing the no-net loss policy, but also recognize that the
Forum's guidance will require continuing change to the management of wetlands in
Alaska. We believe that quantum change to the Alaska wetlands permitting program is
necessary only when there is a reasonable finding that Alaska's wetland use and
management is significantly affecting either regional or Statewide wetlands.

We endorse the Administration Plan to develop improved analytical tools for wetlands
functional assessment. Both the Administration and the Alaska Specific Actions
suggest use of the Hydrogeomorphic Classification System (HGM). We have not had
an opportunity to review the HGM but request that the Administration keep an open
mind to alternative functional value assessment methodologies.

We remain uncertain about the Administration's mitigation banking proposals under the
Section 404 regulatory program. Mitigation banking guidance and mitigation planning
guidance may or may not be appropriate to Alaska. Our position is: 1) there should be
no compensatory mitigation, particularly on ANCSA lands and; 2) credits should be
granted for wetlands protection, enhancement and restoration (e.g. riparian buffers,
riparian or coastal eagle nest tree buffers, fish and waterfowl habitat improvement and
enhancement projects).

Issue 1. Alaska Specific Actions:

o] Develop interagency guidance to clarify how physical circumstances in
Alaska such as the extent and type of wetlands affect the determination of
"practicability” under the Guidelines mitigation requirements.

We endorse the Alaska action recommendation including the recognition that
"minimization” is the primary mitigation tool and determination of "practicable
alternatives" will consider the extent of wetlands and relative opportunities to restore
wetlands. We believe that the Alaska actions should exclude ANCSA lands from



compensatory mitigation and grant credits for other land management activities which
provide wetland protection and enhancement. The Alaska actions recommendation
frequently advocates participation by non-Federal parties. However, when policies are
being considered, the recommendations fail to include participation by Native
Corporations. Any actions that effect ANCSA lands must occur in conformity with
ANCSA including maximum participation by Natives in decisions affecting their
rights and property.

o] Recommend that the Executive Order on wetlands articulate flexibility in
implementing the Administration's goal of no overall net loss of the Nation's
wetlands to reflect particular circumstances in Alaska.

We suppc.t the proposed action and recommend that it be incorporated as an
Administration sponsored amendment to the CWA.

o] Develop Interagency Guidance to Clarify how Circumstances in Alaska
such as the Abundance of Wetlands can Reduce Opportunities to Avoid Impacts
to Wetlands and Affect how Rigorously Alternatives are Evaluated.

The August 24 flexibility guidance has not been provided; consequently, it is difficult to
provide meaningful comment. However, we endorse the one excerpt provided. Any
guidance development should make special effort to ensure maximum participation
by Natives in decisions affecting their rights and property.

o] Develop accelerated restoration program for oil and gas projects.

This is a responsible approach to minimizing the effects of wetland use. Similar
considerations should be included for mining operations where reclamation is required
after use. These temporary uses of wetlands should not be treated at "net losses" and
should be viewed as part of the minimization strategy. The final Alaska Strategy
recommendations should recognize reclamation in addition to the concept of

accelerated restoration.

o] Recommend written partnerships be established between the Corps and all
interested stakeholders on Section 404

We strongly endorse this concept and remind the parties that there is a special
relationship with ANCSA Corporations that necessitates that the Corps and EPA take
the extra step to ensure maximum participation by Natives in decisions affecting

their rights and property.

Issue #2 How can the Section 404 program be best implemented in light of
the Alaska Native Claims Settlement Act (ANCSA), Alaska National Interest Lands
Conservation Act (ANILCAJ and Statehood Acts?

The Administration's August 24, 1993, Wetlands Plan established five principles to
guide the specific provisions of the Plan. Two principles pertinent to this issue are: 1)
Regulatory programs must be efficient, fair, flexible, and predictable; and 2) the Federal
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government should expand partnerships with State, Tribal and local governments.
Although the Administration's plan does not specifically recognize ANCSA Corporations
the Act requires maximum participation by Natives in decisions affecting their
rights and property. The provisions of ANCSA are not inconsistent with the
Administration's partnership objectives.

Issue 2: Alaska Specific Actions:
The Alaska specific actions are:

. Increase use of Alternate Permit Procedures (APP).

e Propose the development of additional General Permits (GP).

e Continue to consider the public interest in Section 404 permit actions.

e Continue to develop regionalized general Permits based on comprehensive
wetlands plans.

These proposed actions fail to address the issue! The Administration's programs can
not selectively choose which laws and regulations it must apply, nor can they simply
put on blinders and attempt to ignore other potentially conflicting legal requirements.
As previously cited, the relationship between ANCSA and other Federal laws is

established by the Act:

"To the extent that there is a conflict between any provision of this act and any
other federal laws applicable to Alaska, the provisions of this Act shall govern.”

Under ANCSA, the Federal government has a responsibility to ensure maximum
participation of Natives in decisions affecting their rights and property. The Corps and
EPA must ensure maximum participation of Native corporations in decisions and not
cross the line that negates the intent and purpose of ANCSA. The proposed Alaska
actions do not ensure maximum participation by Natives in decisions affecting
their rights and property. Major changes to this section are necessary to address
the issues of reconciliation of ANCSA objectives with National wetlands policies.

The National desire to protect wetlands and meet ANCSA objectives does not have to
be confrontational. An Alaska wetland management program that establishes
partnerships with ANCSA Corporations, provides maximum participation in decisions
effecting Native rights and property; and provides those Corporations with the flexibility
to use and manage their resources consistent with ANCSA will serve to meet the intent
of ANCSA and the Nation's wetlands policy. This philosophy does not suggest that
wetlands can be willingly abused. In previous testimony Sealaska has offered detailed
alternatives to establish management relationships, including:

Exempt ANCSA lands from wetlands management restrictions or provide
additional compensation to ameliorate for the impacts of wetlands restrictions.

e Allow ANCSA Corporations to assume management of wetlands.

e Exempt ANCSA Corporations from wetland restrictions except uncommon
wetlands.
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e Create ANCSA Corporation delineation manuals for Alaska's major geographic
regions.
e Exempt ANCSA from unreasonable avoidance and compensation strategies.

These recommendations must be revisited and become part of the final
recommendations to the Administration.

Issue #3 How can the Section 404 program be best implemented to reflect the
physical environment and wetland characteristics in Alaska?

The Administration's wetland plan proposes:

Develop improved analytical tools for wetlands functional assessments.
Issue Section 404(b) (1) Flexibility Guidance.

» Encourage Advance Planning Efforts.

e Regionalize General Permits for Activities in Defined Categories of Waters.

e Support the use of the 1987 Wetland Delineation Manual by the Corps., EPA,
Soil Conservation Service, and USFWS pending evaluation of the NAS study.

« Recommend that Congress add examples of isolated water to the statutory
definition of wetlands.

e Increase state, local, and tribal roles in wetlands protection and regulation.

We conceptually endorse the Admimstrat on's proposals, with three exceptions: 1)
failure to maximize Native corporation involvement, 2) the addition of "isolated
wetlands" to the wetland statutory definition, and 3) failure to recognize the abundance
of wetlands in Alaska.

Without the advantage of seeing the proposed "isolated wetland” definition, we are
concerned that this definition will not recognize the problems that an overly broad
definition will have in Alaska. Wetlands that are isolated due to geomorphic conditions
or permafrost do not always provide habitat for waterfowl and fish or provide other
wetland benefits. These situations (depending on the Administration's proposed
definition) would require expenditure of limited funds and staff time to administer a
regulatory program that provides a marginal return. These resources could be better
utilized managing higher value wetlands. Any definition must be narrowly constmcted
to eliminate those wetlands that have limited value.

The problems that precipitated the "no-net loss" strategy were caused by the long-term
abuse of wetlands in the continental United States. The Administration's strategy does
not recognize abundance of Alaska's wetlands whose function and value are intact. If
other States could make the same claim it is unlikely that the "no-net loss" initiative
would have even been considered. The Administrations plan needs to include specific
direction for Alaska with a strong recognition of the abundance of Alaska's wetllands,
that use of wetlands will be necessary for basic needs and commerce and a higher
degree of flexibility in the 404(b)(1) guidelines for States with abundant wetlands.



Issue 3 Alaska Specific Actiorns:

o] Evaluate the need for further Alaska specific regionalization of the 1987
wetlands delineation manual.

The agency analysis finds fault with the recommendation that Hemlock forests
exhibiting medium to high vigor should not be delineated as wetlands. The agency
analysis attempts to side-step problems with wetland plant associations, and offers
solace that western hemlock forests must still meet the other two wetland delineation
requirements (hydrology and soils) before western hemlock forests are wetlands. This
conclusion creates extraordinary costs to administer the wetlands management
program. Vegetation is an expedient way of eliminating large tracts from further
wetlands consideration because vegetation interpretation can be done by relatively
inexpensive remote sensing techniques. The failure to remove hemlock from a
facultative species list leaves large tracts of land in wetland categories until more
extensive and very costly field verification of hydrology and soils can occur. Further, it
is ironic that the Washington State delineation manual lists western hemlock as a
facultative upland species, which further supports our observations that the Alaska
facultative vegetation category is overly broad.

We believe the only effective way to resolve these issues is to develop specific
regionalization of the delineation manual.

o] Continue to develop regionalized general permits (GP) and Develop the
Hydrogeomorphic Classification System within Alaska for wetland functional
assessments.

We support GPs. We recommend that the procedures to develop and issue the initial
GP permits be streamlined.

Conceptually we endorse the objective of finding methods to efficiently and predictably
determine the functional value of wetlands. We are unaware of the HGM procedures.
We have some reservations regarding HGM use in Alaska because it appears to be a
National initiative, which will then lack regional sensitivity. The Alaska strategy should
develop its own regionalized functional value systems. Vegetation should not be
eliminated as an indicator of wetlands functional values.

o] Provide Alaska priority status in terms of funding for development of
Wetland Conservation Plans Supplementary fund acceleration of the NWwI
mapping efforts in certain areas.

We are perplexed by the continuing emphasis on the NWI. The Corps and EPA have
already stated that the inventory is not for regulatory purposes, yet it continues to
become a primary strategy to addrt Alaska's wetland problems. Priority should be
given to regionalization of wetlands Jelineation and functional value analysis and
regional mapping that can address the regulatory aspects of Alaska's wetland
management. If the NWI continues to be used it must be modified by using improved



mapping techniques, using higher resolution photography, producing digitized mapping
products and delineating wetlands using the jurisdictional definition,

Issue # 4 How can the role of State and local governments, and Native
interests be improved in the protection and regulation of Alaska’s wetlands?

The Administration Plan offers numerous suggestions to address this specific issue
including:

Assist States, Tribes, and Local Governments in Taking a Stronger Role in
Wetlands Protection.

e Provide Incentives for States, Tribes, and Regional and Local Governments to
Integrate Watershed and Wetlands Planning.

e Increase Deference to State, Tribal, Regional, and Local Wetlands Decision
Making.
Endorse State/Tribal Wetland Conservation Plans.

. Encourage State/Tribal Assumption of Section 404.

e Provide State/Tribes with access to Wetlands Delineation Training.

We can conceptually endorse the objective of the administration and believe that
incentives, assistance and cooperation offered tribal groups should be also extended to
ANCSA corporations. We disagree with the Administration's exclusive focus on
wetlands protection. The resolution of this issue in Alaska will require flexibility.

Issue 4: Alaska Specific Actions:
The Alaska specific action include:

e Develop Regional General Permits.

e Develop Circle General Permits for Alaskan communities.

e Conduct Monitoring of Existing and Future Cumulative Wetland Impacts of
General Permits.

e Provide Technical Assistance for State Assumption.

e Recommend written partnerships be established between the Corps and all
interested stakeholders on Section 404.

The Alaska specific actions do not fully address the issue. The comments on Issue #2
are germane to this section.

Issue #5 How can the Section 404 individual permit process be best
implemented in a fair, flexible, and efficient manner in Alaska?

The Administration Plan includes:

e Establish Deadlines for Permit Action.

e Adopt an Appeals Process for jurisdictional determinations, permitdenials, and
administrative penalties.

e Issue Section 404(b) (1) Flexibility Guidance.
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We endorse the Administration's position to establish timelines for permit decisions.
However, we believe there is a need to allow the applicant to "toll" the timelines in-
order to resolve any questions that would lead to precipitous permit decisions. We
strongly disagree with the Administration's position that third parties should have equal
standing in any permit denial appeals unless there is an obligation by the government
to process such appeals in a timely manner. Moreover, third parties must participate in
permit denial appeals to retain standing in any judicial action.

Issue 5: Alaska Specific Actions:

o] Develop Interagency Guidance to Clarify how Circumstances in Alaska
such as the Abundance of Wetlands can Reduce Opportunities to Avoid Impacts
to Wetlands and Affect how Rigorously Alternatives are Evaluated.

We support the proposed Alaska actions with three caveats. First, we have not had an
opportunity to review the August 24 flexibility guidance and must withhold comment.
However, we reiterate that Federal actions must ensure maximum participation by
Natives in decisions affecting their rights and property. Second, compensatory
mitigation should not be required on ANCSA lands. Third, the Alaska actions
recommend that compensatory mitigation would not be required for areas with
abundant low value aquatic areas We believe that it more correctly stated that
compensatory mitigation will not be necessary in "areas with abundant or low value
wetlands™.

o] Conduct Exit Polls or Interviews with Permit Applicants.
We continue to support this effort
o] Ensure Sufficient Regulatory Resources.

We support this effort.

Issue #6 How can alternative permit processing procedures be best
implemented in a fair, flexible, and efficient mannerin Alaska?

Issue 6: Alaska Specific Action:

e Expedite Development of Abbreviated Processing Procedures (APP).
e Propose the Development of Additional General Permits.

e Conduct Cumulative Impacts Evaluations for General Permits.

e Develop Circle General Permits for Alaskan communities.

e Conduct Exit Polls or Interviews with Permit Applicants.

We endorse the Alaska specific recommendations. We offer that the proposed "impact
evaluations" should be redefined as audits and that the scope be expanded to a critical
review of the general permit These audits should include evaluation to determine if a
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GP is administratively efficient, the special conditions are reasonable, the GP is
applicant friendly and meets the environmental protection objective.

Issue #7 How can the mitigation sequence best be applied in Alaska?

Issue 7: Alaska Specific Actions:

o] Develop interagency guidance to clarify how physical circumstances in
Alaska such as the extent and type of wetlands affect the determination of
"practicability” under the Guidelines mitigation requirements.

We conceptually endorse the proposal, but stiess that any program should consider
regionalization in-order to be responsive to regional conditions and ensure maximum
participation by Natives in decisions affecting their rights and property.

o] Recommend that the Executive Order on wetlands articulate the flexibility
in implementing the Administration's goal of no overall net loss of the Nation's
wetlands to reflect particular circumstances in Alaska.

We suggest that the proposal be changed to recommending amendments to the CWA
to provide flexibility to accommodate Alaska's circumstances. There needs to be a
clear statement that mitigation sequencing will not work in Alaska. Rigid application of
the sequencing process in Alaska is the single most egregious element of the wetlands
regulatory program. Emphasis should be on minimization. Compensatory mitigation
should not be required. Further, local governments, the State and land owners should
receive minimization and avoidance credits for land and resource management
practices that protect and enhance wetlands (e.g. riparian buffers, and fish and
waterfowl habitat restoration and enhancement projects and greenbelts). The
contributions of these efforts to maintain the Nations wetlands has thus far been
ignored by the Alaska Wetlands initiative and must be incorporated into any final
recommendations.

o] Issue a Special Public Notice (or Local Supplement to the "Mitigation
MOA") on application of the mitigation sequence in Alaska.

We have not been provided with a copy of this MOA and withhold any comment.
Conceptually we endorse the proposal provided that the agencies provide for
maximum participation by Natives in developing and implementation of the MOA
to the extent decisions affect their rights and property. This request is not
unreasonable. Sealaska and the U S Fish and Wildlife Service cooperatively prepared
a manual for management of Bald Eagle habitat. Similar benefits will result from further
cooperation with ANCSA Corporations.

o] Acknowledge pre-application avoidance and minimization efforts.

We fully endorse the proposal and request that it be modified to include credits for
management practices that protect, 1 r /re and enhance wetlands (e.g. riparian
15



buffers, and fish and waterfowl habitat restoration and enhancement projects). The
recognition of these contributions to maintaining the Nation's wetlands has thus
far been ignored by the Alaska Wetlands initiative and must be incorporated into
any final recommendations

Issue #8 How can compensatory mitigation be best implemented in Alaska?

Issue 8: Alaska Specific Actions:

o] Develop interagency guidance to clarify how physical circumstances in
Alaska such as the extent and type of wetlands affect the determination of

"practicability” under the Guidelines mitigation requirements.

The development of any guidance regarding compensatory mitigation, if it will effect
Alaska Native lands and resources, must ensure maximum participation by Natives
in decisions affecting their rights and property. This is not an unreasonable
request. Native Corporations have shown leadership in developing responsible forest
practices, cooperating with EPA to undertake TMDL assessments and developing
guidelines with USFWS to develop Bald Eagle Habitat management brochures.

o] Recommend that the Executive Order on wetlands articulate the flexibility
in implementing the Administration's goal of no overall net loss of the Nation's
wetlands to reflect particular circumstances in Alaska.

We concur with the recommendation but suggest that it should be included in
legislation as an amendment to the Clean Water Act.

o] Incorporate mitigation into advance planning efforts.

We endorse the proposal but are concerned that it ignores the potential contributions
of Native Corporations. Further, the proposal is narrowly focused and fails to recognize
the ability to enhance wetlands use. For example Sealaska, Kavilco and the USFS
entered into a partnership to provide fish passes past two barrier falls on Old Franks
Lake. The effect will be to increase the natural production of Coho from the system by
over 12,000 fish annually. In allowing the pass to be constructed on its lands,
Sealaska incurs the mandatory obligation to retain riparian buffers around the entire
lake and tributary streams. The administration speaks about incentives for private
landowners to participate in wetland restoration but ignores the enhancement
opportunities. A successful program will require recognition of the effort of private land
owners to not only protect, but enhance and restore valuable wetlands.

o] Develop mine site reclamation guidelines.

We support the effort and particularly commend the recognition that the agencies need
to work with the affected parties and other regulators to find a mutually satisfactory
solution. Before embarking on a "new" initiative we recommend that the current state
and federal reclamation requirements be evaluated to determine the degree to which

they meet wetlands requirements.
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0 Develop accelerated restoration programfor all and gas projects.

We support accelerated restoration as a vehicle for minimizing wetlands impacts.

o] Develop and implement bonding procedures for restoration/reclamation
projects.

Bonding should not be a program of first resort. Only if there is a question regarding
permittee abilities, lack of tangible assets, lack of insurance and no contribution to form
other bonding pools (e.g. mining reclamation bond pool) should bonds be required.

0 Establish mitigation banking pilot project.

We endorse this proposal. The mitigation banking concept is a regulatory void that has
varied meaning to each person involved. A pilot program would be beneficial. We
would encourage that such efforts be regionalized to achieve the special opportunities

in each area.

o] Assess the effectiveness of mitigation efforts in Alaska.

We fully support this effort. Alaska and the lower 48 are covered with well meaning
mitigation and restoration efforts that were expensive, but which did not achieve their
purpose and in some cases were detrimental to aquatic ecosystems. An intelligent
scientific approach that undertakes mitigation pilot projects and continues to monitor
such projects will benefit everyone

Issue #9 How can advance planning and watershed management be best
implemented to imnrove the predictability and effectiveness of the Section 404
permitting process and th? protection of wetland resources?

Issue 9: Alaska Specific Actions:

The following tactics are useful to develop a model watershed management program in
Alaska. However, there must be a recommendation in this section that the
Administration recognize these efforts and allow Alaska the time and funding necessary
to cxomplish the tactics. Further, the tactics do not adequately address the issue of
improving predictability and effectiveness of the 404 process. Instead, there is
encouragement for locals to do more, but the experience of Juneau raises questions
regarding what local groups will be allowed to accomplish. Further, the tactics do not
show how they will be integrated with ongoing regulatory programs and the level of
flexibility that will be given to develop these programs.

o] Provide greater emphasis on the use of advanced planning mechanisms.

We support this proposal and are heartened by the recommendation to involve Natives.
ANCSA corporations have developed large land and resource data bases and in
several instances very sophisticated analytical tools. We encourage close cooperation
with each Native Corporation to the degree they wish to participate.
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o] Continue efforts to provide technical assistance for wetland planning.

Technical assistance can flow both ways. We encourage close cooperation and
coordination with ANCSA Corporations to achieve a synergy between the parties to
develop model demonstration programs. Where Corporations have not yet developed
complex land and resource data bases and management systems, outreach assistance
from the Corps and EPA will be beneficial.

o] Develop a watershed-based demonstration project.

We encourage that demonstration projects be regionalized. In some instances in
Southeast Alaska extensive efforts are underway to develop watershed management
plans. We strongly suggest that the Corps and EPA cooperate with the ongoing USFS

and Sealaska efforts.

Issue #10 How can wetlands inventory, classification, and categorization be
best implemented to improve the predictability and effectiveness of the Section
404 permitting process and to protect wetland resources?

Issue 10: Alaska Specific Actions:

o] Support efforts to identify and collect wetlands data in focus areas
(watersheds) where development is likely to occur.

Conceptually we endorse this proposal, but stress that these efforts must include
participation by ANCSA Corporations and use of alternatives to the NWI. We have
already shown that the NWI is notup to the job. We recommend that the focus should
be in those areas where there is a strong interest in partnerships to develop
regionalized programs and to use the extensive resources that may be available.

o] Investigate the feasibility of centralizing wetlands information.

It is appropriate to centralize wetland information; however, we strongly disagree if the
centralization fosters a "one-size-fits-all" approach to Alaska wetlands management.
The only way to have a successful Alaska wetlands program is to maintain a high
degree of regional flexibility in planning, delineation, valuation and regulation.

o] Accelerate the National Wetlands Inventory mapping project.

NOI Before we can support further effort in the NWI for the Alaska strategy there must
be an explanation of how it fits intothe Alaska strategy.

o] Continue to support the State's effort to select and apply a wetland
classification method.

We are happy to see that there is a willingness of the Corps and EPA to work with the
State to support an agreed upon wetland classification system. We are concerned that
State's flexibility is being constrained by the caveats of this strategy such as
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requirements to include the Cowardin system used in the NWI mapping effort. Any
system must be regionalized using the jurisdictional definition.

o] Continue to support activities related to comprehensive wetlands planning.

We endorse this strategy.

Issue #11  How can education and outreach efforts be improved to best inform
the public of the value of wetlands and the provisions of Section 404?

Issue 11: Alaska Specific Actions

Issue 11 suggests a series of Administrative processes to clarify and facilitate the
permitting process. We support these administrative efforts. We also recommend that
the Agencies review the process for development of general permits and offer
recommendations to speed the development of general permits. We strongly endorse
recommendations to establish partnerships.



Alaska Wetlands Initiative Briefing
Alaska Senate Resources Committee
Alaska House Resources Committee

February 2, 1994

By Alvin L. Ewing
Assistant Regional Administrator
U.S. Environmental Protection Agency

Mr. Chairman, Committee Members, Bladies and gentlemen, my
name Is Al Ewing. I am the Director of Operations for the U.S.
Environmental Protection Agency iIn the State of Alaska. |
appreciate the invitation to brief your Committee on the process
which 1s currently underway to consider environmentally
appropriate means to assure regulatory flexibility and the

feasibility of alternative permitting procedures for the Clean

Water Act Section 404 wetlands regulatory program in Alaska.

The Clinton Administration®s August 24, 1993 Wetlands Plan
stated the intent to withdraw the proposed "Alaska 1% rule™. The
Plan further directs the U.S. Environmental Protection Agency
(EPA) and the U.S. Army Corps of Engineers (Corps) to meet with
interest groups iIn the State of Alaska to identify and address
concerns with the Clean Water Act Section 404 program in Alaska.
Specifically, the Plan states that the agencies will "initiate
meetings with the Federal resource agencies, State and local
government agencies, representatives of native villages, industry
groups including oil and fishing interests, and environmental

groups, to consider other environmentally appropriate means to



assure regulatory flexibility and the feasibility of alternative

permitting procedures in Alaska."

On October 12, 1993, the agencies iIn Alaska (EPA and the
Corps) 1invited a diverse and comprehensive group of Stakeholders
to participate In a series of independently facilitated meetings
in Juneau, Bethel, Fairbanks, and Anchorage. These meetings took
place in late October and early November. The two-day meetings
provided the opportunity for Stakeholders to present oral
testimony as well as to discuss concerns in a roundtable format.
The public was iInvited to attend these meetings, to submit
written comments, and to participate iIn a Statewide
teleconference linking 20 locations throughout Alaska.
Approximately 75 Alaskans took advantage of these public comment
opportunities. Furthermore, approximately 1,500 letters were
mailed to Alaskans who, over the last five years, had applied for
Section 404 permits, to survey their opinion regarding experience
with the regulatory program.
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At the conclusion of the first round of meetings, EPA and
the Corps, with assistance from the U.S. Fish and Wildlife
Service (FWS) and the National Marine Fisheries Service (NMFS),
and with oversight by the White House Interagency Wetlands
Working Group, developed a set of 11 Issue Papers. The Alaska
Wetlands Initiative Issue Papers have been available for public

comment since December 17. In response to your request, we
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extended the closing date for comments on the Issue Papers from

January 21, 1994 to February 4, 1994.

During the month of January, we held a second round of
Stakeholder meetings iIn Juneau, Bethel, Fairba*Jcs, and Anchorage
specifically to garner feedback on the issue papers. These
meetings were also managed by an independent facilitator and
resulted In a summary report, prepared by the facilitator, which
will be used as we refine the Issue Papers and prepare an action
plan. All meetings, throughout the process, were recorded, and

written transcripts are available.

Upon conclusion of the public comment period we will
summarize and analyze public comments. The public comments, in
conjunction with results of the roundtable meetings, and public
meetings will serve as guidance as we revise the Issue Papers and
develop an action plan for implementation of recommendations.
EPA and the Corps will have the lead iIn this refinement process
and we will be assisted by FWS and NMFS with oversight from the
White House Interagency Wetlands Working Group. We expect the
process to be concluded in March 1994. Implementation of the
action plan i1s expected to begin immediately thereafter, and
depending on the nature of the actions, could take up to several

years to complete.



We have made available to you copies of the December 17,
1993 public review draft of the Issue Papers. Topics covered by

the Issue Papers are:

No Overall Net Loss of Wetlands Goal
Alaska Legal Issues

Alaska Physical Environment

State, Local, and Native Roles
Individual Permit Process

Alternative Permit Processing Procedures
Mitigation Sequence

Compensatory Mitigation

Advanced Planning and Watershed Management
Wetlands Inventory, Classification, and
Categorization

11. Outreach and Education.
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Each Issue Paper contains background information, a summary
of Stakeholder and public comments and analysis, and proposed
recommendations. Proposed recommendations are In two categories
— those applicable actions contained in the Clinton
Administration®s August 24, 1993 Wetlands Plan and Alaska

specific actions.

In the interest of time, 1 will not recapitulate what is
contained in the Issue Papers, but I will be happy to respond to
any questions you may have regarding either the process we are

engaged in or the substance of the Issue Papers.

Again, thank you for this opportunity to discuss the Alaska

Wetlands Initiative Process.
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INTRODUCT ION

The State of Alaska commends the Clinton Administration for
recognizing and addressing the climatological, physiographical and
demograhical circumstances which make wetlands management in Alaska
unigue. These circumstances led to the exemption policy of the
previous administration and the Alaska Wetlands Initiative of the
Clinton Administration.

The State further commends the federa i1 government for its diligent
effort iIn addressing wetland issues critical to Alaska. We are
therefore looking forward to seeing the Action Plan that results
from the Alaska Wetlands Initiative.

The Alaska Wetlands Initiative and Action Plan must deal with the
many truly unique features of the State iIn establishing a fair,
flexible and effective Action Plan.

State has nearly 175 million acres of wetlands; with
historical cumulative losses of less than 200 thousand acres.

Most wetlands are still iIn public ownership. Of that 175
million acres, the Federal Government itself owns nearly 115
million acres. That"s 65%. The State of Alaska owns 40
million acres; Native wetlands comprise about 20 million
acres, and private non-native wetlands less than 200 thousand
acres.

Of the 115 million acres of federally owned wetlands, over
half are in highly protected status. Specifically, 18.4
million acres are in federally designated wilderness areas,
and an additional 40 million acres are iIn national parks and
refuges. Another 56.4 million acres are in federal multiple
use areas.

When the protected wetlands owned by the State of Alaska are
added, the protected area totals 63 million acres. That"s 36%
of all wetlands iIn Alaska now being In a protected status.
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- The State is dominated by Arctic and subarctic climatic zones
which occur nowhere else iIn the U.S. Permafrost i1s common
throughout most parts of the State and is the dominant lowland
feature In Northern and Western Alaska.

- Most communities in the State are small, rural and widely
dispersed throughout the State. A few communities account for
most of the 550 thousand population; with 75% of the people
living iIn 38 communities, and almost 50% Hliving 1In the
Municipality of Anchorage; only 25% of the population lives in
the approximately 300 remaining communities.

- Most communities are not connected by roads depending instead
on water and ailr transportation modes. Small community size,
remoteness, lack of easy access and harsh climates make the
costs of providing basic services extremely expensive.

- The State is highly dependent on natural resources for both
its economic welfare and that of its citizens. Most rural
areas are highly dependent on subsistence for both economic
and cultural survival. Native lands must be used to support
both traditional lifestyles and to generate income to provide
basic health and community services to shareholders.

PROCESS

The process to carry out the Clinton Administration wetland plan
has been rapid. The national plan was announced on August 24.
Meetings were initiated last fall and concluded early this month.
We approve of the concept of getting the Alaska Initiative
completed as soon as possible, but this accelerated process has
come with a cost. The State of Alaska was allowed to participate
as ''Stakeholder™ only, not as a full State partner. There has been
very limited opportunity for public participation. The 1issue
papers were released for review and comment on December 17, over
the holidays, when many people typically are on vacation. Meetings
were scheduled for the first workdays in January.

Clearly, the State believes there should have been more appropriate
opportunities for public participation. We have continually asked
for more public participation and involvement, and have asked that
the process be broadened. We do appreciate that the Corps and EPA
adjusted the process to accomodate more public input, were able to
able to extend the public comment period, and that the State
Legislature, the elected representative of the public, have been
allowed to review the actions to date.

ISSUES
On December 17, the Corps of Engineers and EPA released a set of 11

iIssue papers with draft recommendations. Several of the
recommendations are encouraging. The State of Alaska genuinely
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believes that 1f these recommendations are implemented,, major
progress will be made i1n implementing and addressing wetlands
issues and concerns that are highly important to all Alaskans.

- We are encouraged that the federal government recognizes that
there must be a flexible implementation of the National "No
Net Loss'™ goal. Specifically implementation of ""No Net Loss
will be attained through avoidance and minimization rather
than restoration and creation of wetlands.

- We are concerned that only federal agencies are now specified
as developing guidance to implement "No Net Loss." Policy
should be developed with state and stakeholder participation,
not soley by the federal government for the State. Moreover,
iT the guidance is truly going tc reflect unique regional
circumstances, then the stakeholders who live and work iIn the
regions must be brought iInto the process too.

- Recognition that experience iIn Alaska shows that minimization
of impacts 1i1s the primary tool iIn mitigation sequencing.
Compensation should be used for those truly remarkable
wetlands, many of which are already iIn protected status, where
avoidance and minimization fail to adequately address wetlands
concerns.

- The Corps and EPA state they will recommend that the Executive
Order on Wetlands will articulate flexibility In implementing
the Administration®s goal of no overall net loss of the
Nation®"s wetlands to reflect special Alaska circumstances.

- With some reservations the State of Alaska can support
minimization as the primary tool of mitigation sequencing. It
IS Important that the federal government and other Outside
interests recognize that in many Alaska towns and villages,
basic services are lacking. Many towns and villages in Alaska
are located in wetlands or are totally surrounded by wetlands
and therefore are under federal jurisdiction. Facilities
which many Americans take for granted, Ulike water and sewer
services do not exist. There are few roads and transportation

networks. To complete the kinds of development and basic
infrastructure commonplace iIn the rest of the country, some
wetlands are going to be developed. To force these

communities to create more wetlands as compensatory
mitigation, such as replacing or creating additional wetlands
IS a poor solution.

- Also, the State of Alaska expects to be involved iIn developing
and implementing policy specifying when and where compensatory
mitigation will be required. As presently proposed, the
effort will be conducted entirely by the federal government.

- We support the emphasis on alternative permitting procedures,
general permits and circle permits. These measures recognize



the unique circumstances that exist iIn the State. Where
appropriate, their use should be maximized. These general
permits should focus on logical regional, traditional, local
existing government and management boundaries. However, the
paperwork associated with obtaining and administering such
programs 1is beyond the reach of many communities without
financial and technical assistance. It is critical that the
federal Action Plan, which 1is forthcoming, provide for this
assistance.

Wetlands management plans may be appropriate in some areas,
but are not practical or within reach of many smaller, remote
and less sophisticated villages or regions of the State where
wetlands aie abundant. In fact in many of these locations
wetlands are the predominant landform. It is precisely these
kinds of places that need general permits the most. |In fact
in some of these locations, GPs may be more burdensome than
necessary to protect and safeguard wetlands. We ask that
wetlands planning in Alaska focus on protecting wetlands of
critical value and their functions, not all wetlands
regardless of function and value.

The practicality and expense of complex and sophisticated
planning efforts 1is not commensurate with the [level of
wetlands development or conservation activities that would
occur in the near future. The State believes that decisions
affecting local communities need to be made at the lowest
practical level, preferably at the local community level.

Recognition of the need for a regionalized wetlands
delineation manual, perhaps for several regions in Alaska,
along with support for inventory and classification, are
longer term solutions which will do much to reduce wetlands
controversy iIn the State. More emphasis should be placed on
this aspect to ensure that necessary tools are available to
all parties as part of the Alaska Wetlands Initiative. Any
wetlands delineation manual must be comprehensive and must be
linked directly to the wetlands permitting process, and must
be applicable on a program basis thus avoiding case by case
delineation of wetland.

A good example of a costly federal program not working
for the wetland permitting program 1is the National
Wetlands Inventory of the U.S. Fish and Wildlife Service.
The Tederal government has continued to carry out this
program for many years; the Fish and Wildlife Service has
a major role in the wetlands permitting process. The
program has errors iIn inventory, is not state of the art,
uses less than the best available information and is not
used for any jurisdictional or delineation
determinations. Unless these problems are corrected NWI
cannot be used to support a wetlands regulatory program.
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- The State is looking forward to continued productive dialogue
and iInteraction with the Corps and EPA as the Action Planis
developed for the Alaska Wetlands Initiative.

PARTNERSHIP

One of the five principles for federal wetlands policy issued on
August 24, states "The federal government should expand
partnerships with State, Tribal, and local governments, the private
sector and individual citizens...." While there has been a good
start on recognizing and discussing iImportant issues on wetlands,
an essential component that must be fully realized in the federal
Action Plan 1is development of an effective partnership between
federal and Alaska permitting authorities, as well as the Native
community.

The success of this 1iInitiative and current recommendations is
critically dependent on full participation by both State and Native
interests. We embrace the "partnership'™ concept, but believe we
thus far have been limited to aparticipant stakeholder rather than

a full partner. The State has continually asked to participateas
a fTull partner in developing the Action Plan for the Alaska
Wetlands Initiative and sharing in the responsibility for its
success. The Corps and EPA have developed the issue papers; and,
the State is available to participate in development of the Action
Plan.

- The partnering agreement now iIn place between the Corps and
Division of Governmental Coordination is a good example. More
use of this type of regulatory flexibility would go a long
ways to solving problems of Alaskans. The Corps®™ and EPA"s
commitment to expedite action on Public Health Service and
Village Safe Water projects will significantly contribute to
improve the infrastructure and the standard of life iIn many
Alaska villages.

The commitment to propose additional general permits statewide and
circle general permits to communities will greatly improve the
regulatory process. The State of Alaska should be a partnerin
developing any regulatory scheme for Alaskan communities.
Programs, such as advanced identification of wetlands, circle
general permits, and watershed planning, incorporate local and
regional values, and accommodate community needs to be successful.
There must be a balancing of community needs, resource values, and
environmental management that is supported by consideration of
multiple 1issues, rather thana single 1issue, no matter how
compelling that issue might be. The balancing and consideration of
all relevant issues and points of view in this process will foster
cooperation and public support for reguisite regulatory programs
and overall success of the Alaska Wetlands Initiative.
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The RESOURCES Committee considered: EO 83
EXECUTIVE ORDER NO. 83 Re: GEOGRAPHIC BOARD & HISTORIC SITES ADVISORY COMM.

Merging the State Geographic Board and the Historic Sites Advisory Committee into the Alaska Historical
Commission in the Department of Natural Resources.

RECOMMENDATIONS: [ ] the same title
be replaced with I ] a new title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

[ ]

no recommendations
individual recommendations

[ ] additional referral to the Committee
ADOPTS: _ fWuse. ("jg"onvc-g * letter of Intent
ATTACHES NEW FISCAL NOTE(s):  (Og0» APPROVES PREVIOUS: ©epl/o*le)
[ ] fiscal impact [ ] fiscal note(s)
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Alaska State Legislature

Official Business HOUSE RESOURCES COMMITTEE State Capltol

Juneau, Alaska 99801-1182

HOUSE RESOURCES COMMITTEE
LETTER OF INTENT
REGARDING EXECUTIVE ORDER NO. 83

The House Resources Committee has considered Executive Order Number
83 and has voted to move it out of Committee. However, the
committee wishes to express its concern about a legal 1issue which
was been brought to the committee"s attention by attorney Terri
Lauterbach of the Legislative Legal Services Division. According
to Ms. Lauterbach, "It concerns whether an executive order can
validly remove from partially exempt service an employee put there
by the legislature through statute. Executive Order No. 83 attempts
to do so."

As Lauterbach explains, " Section 9 of the order repeals AS
41.35.375 and AS 39.25.120(c)(9)(G). These statutory sections
placed the executive director of the Alaska Historical Commission
in the partially exempt service. Section 15 of the order enacts new
language relating to the hiring of staff without any reference to
the partially exempt service. This would have the effect of placing
the executive director in the classified service."

The House Resources Committee recognizes that the Governor could
probably accomplish this personnel reclassification without the
executive order or legislative action through other means. However,
the fact remains that Executive Order 83 appears to go beyond
constitutionally determined limits of what can be accomplished 1in
an executive order. The Committee wants to state for the record
that its approval of Executive Order 83 1in no way implies approval
of violation of the legal parameters of executive orders, nor
should it be construed to mean that any inappropriate substantive
changes proposed by executive order in the future will be accepted.

Rep. Bill Williams, Chairman
January 29, 1993



FISCAL NOTE -~/

STATE OF .ALASKA all Version: £ C 23

198 LEGISLATIVE SESSION © Rblish Date:  /~—~//— ~-3
Rvian Gite: Qpt. Afledert Community and Regional Affair
Tt E.O. merging Historical Commission. KU Administration and Sunnor:

Geographic Names Board. Historical Sites Advisory Gmpoaiz Office of the Commissioner
Sponsor:.Commission Governor Hickel

R estar: Governor Hickel COMPONENT SERIALNO.

Expenditures/Revenues: (rosacs o ilias)
OPERATING R (21 S) FY%6 Fa7 FB

PERSONAL FRVICES
TRAVEL
CONTRACTUAL
QPPLIES
EQUIPVENT

LAND &STRUCTURES
GRANTS, CLAIMS 1

MISCELLANEOUS I

TOTAL OPERATING 0 0 1 O 0 0

CAPITAL 0 0 0 0 0

5

PR PR e

PRRPRRER—F R P -

=
=]

=
o

REVENUE FUND SOURCE u U 0 0 0

FRUNDING: (rasaosotdias)
10 Fechrall Reeipts

008 G- Match

MG

1006 G~/Program Roeegts

1006 GRAHTIA

Ctrer

TOTAL 0

PR

e

_ e

=

RULL-TIME
PART-TIME
TEMPORARY 1 1

Estimate of aurratyear (YB) inpect t 0

ANALYSIS: Aiachasgaate e freesssay) This proposed legislation has no fiscal impact on OR,-
All staff work and occassional travel expenses for the Geographic Names Board are covered
m.within the operating budget of the Office of the Commissioner. Staff time and minimal
expenses are considered to be part of normal operating functions and obligations. No
separate budget has ever been set up for AGNB operations/business.

=
=

Reaadby: Bruce Geraahrv. Denutv Commission?: Foe: 165-'nn

DMSoT Office of the Commissioner e December 9, 1992
Arroved by Comissioar: e | 7-

AEoy- Dennrt-mpnr of CommuniT-v~nd Renlon.ql Affairs__

PREPARER TO PROVIDE ALL DISTRIBUTION QCPIES TO GOVERNOR™S LEGISLATIVE CFHICE
For fuihar detriotion infanation &l te Gara™s Legsetne Office

(Rtv 11:97] B3tsnajhdoel | Re d



FISCAL NOTE

STATE OF ALASKA Bil Version:  EZ> .
1993 LEGISLATIVE SESSION {§) Rublish Date: /—//-
Rawwkjn 0*a: Qwartmarrt Affected: Natural Roaoureaa

TUto: Alaska H«tortc*| Comrmilon SRU: Parks Minaoerment
Camponante: 3tata Hletorte Preearvatton Progrsrr
Sponsor

Requestor: ~ Governor COMPONENT SERIAL NO,

EXPENDITURES/REVENUES:
OPERATINQ FY 94

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

LANDASTRUCTURSS

GRANTS.CLAIMS

MISCELLANEQUS

TOTAL OPERATING

CAPITAL
REVENUE fund aouroa:

FUND|NQZ (Thouaanda of Dollara)
1000 Ftttiamlflacacu

1008 OF Match

1004 QF

1006 QF/Program Racaota

1006 QFMHT1A

Other

TOTAL

PCSTROMS:
FULL-TIME
PART-TIME

TEMPORARY

Estimate of ourrsot year (FYS3) Impact: 8
ANALYSIS: (Maon a aapa/aie pago If wc+saory)

No fiscal InpocL

Prepared by: Nico Bua/*Q Phooa: 45206
Division: ~ CommwilOTw'B Office  »7 . Data: Nov. 6 1002
Approvea by CommIMlonan Glenn A Olds Data: Vy rz

Apancy: ~ Daoamrmm of Naiural Raaoureaa

PREPARER TO PROVIDE ALL 016TRIHUT10 COFIES T0 GOVERNOR'S LEGISLABI#E OFFICE
For furtnar oiatnoutton Informal!on call tna GovtmcTs Legislative Offlea

mci/ t» M| nen» 1 nl 1



(07)

ALY
Mail

DIVISION OF LEGAL SERVICES /

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

465-3867 or 465-2450
g907) 465209 130 Seward St
lop’3101

MEMORANDUM January IS, 1993

SUBJECT: Executive Order No.83

Alaska Historical Commission
(Work Order No. 8-GS1006.A)

TO: Chairs and Co-Chairs
House and Senate
Committees of Referral for E.O. 83

FROM: Terri Lauterbach
Legislative Coungsdl \ v

For the purpose of determining ifthere are legal or technical drafting issues to bring
to your attention, our office has reviewed Executive Order No. 8, which merges the
State Geographic Board and the Historic Sites Advisory Committee into the Alaska
Historical Commission in the Department of Natural Resources.

There sonly one potential legal issle to bring to your attention about this order. It
concerns whetner an executive order can validly remove from the partially exempt
service an employee put there by the legislature through statute. Executive Order
No. 83 attempts to do 0.

Section 9 of the order repeals AS 41.35.375 and AS 39.25.120(c)(®)(G)- These
statutory sections placed the executive director of the Alaska Historical Commission
in the partially exempt service.  Section 15 of the order enacts new language relating
to the hiring of staff without any reference to the partially exempt service. This
would have the effect of placing the executive director in the classified service.

It could be argued that this change in classification of an employee goes beyond what
the state constitution says can be accomplished in an executive order, ie., the
transferring of an agency s duties. However, the committee could choose to view this
as an iInsighificat extension of an executive order since AS 39.25.130(c) already
allows a position in the partially exempt service to be moved to the classified service
by the personnel board upon recommendation of the commissioner of adninistration.
This means that the governor indirectly could probably accomplish the personnel
reclassification without the executive order or legislative action anyway.

Suite 409

Juneau, Alaska 99801-2105



Committees of Referral for E.O. 83
January 18, 1993
Page 2

Your options are to

(@ recommend disapproval of the executive order, citing the attempt to
accomplish more than the transfer of duties;

@ recommend approval of the executive order but note that this approval
should not be construed in the future as precedent for acquiescing to other
types of substantive changes that go beyond the transferring of agency

functions;
(@ recommend approval of the executive order.

Please let me know Ifthismemo prompts further questions or iIf I can be of other
assistance.

TML:mi
93-007 .1mei
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A lask«- Co”s+TAch'cain
Article 111 The Executive

Section 19 -Military Authority.

The governor iscommander-in-chiefofthearmed forces of the State. He
may call out these forces to execute the laws, suppress or prevent insur—
rection or lawless violence, or repel invasion. The governor, as provided
by law, shall appoint all general and flag officers of the armed forces of
the Slate, subject to confirmation by a majority of the members of the
legislature in joint session. He shall appoint and commission all other
officers.

Section 20 -Martial Law.

The governor mriy proclaim martial lawwhen the public safety requires
n in case of rebellion or actual or imminent invasion. Martial law shall
not continue for longer than twenty days without the approval of a
majority of the members of the legislature in joint session.

Section 21 -Executive Clemency.

Subject to procedure prescribed by law, the governor may grant pardons,
commutations, and reprieves, and may suspend and remit fines and
forfeitures. This power shall not expend to impeachment. A parolesystem
shall be provided by law.

Section 22 -Executive Branch.

All executive and administrative offices, departments, and agencies of
the state government and their respective functions, powers, and duties
shall be allocated by law among and within not more than twenty prin—
cipal departments, so as to group them as far as practicable according to
major purposes. Regulatory, quasi-judicial, and temporary agencies may
be established by law and need not be allocated within a principal
department.

Section 23 -Reorganization.

The governor may ma ke changes in the organization of the executive
branch or in the assignment of funciions among WS units which he
considers necessary for efficient administration. Where these changes
require the force of law, they shall be set forth in executive orders,
legislature shall have sixty days of a regular session, or a full session ifof

shorter duration, to disapprove these executive orders. Unless disap—

proved by resolution concurred in by a majority of the members in joint
session, these orders become effective at a date thereafter to be desig-
natcd by the governor.

16 *

The Executive

Section 24 -Supervision.

Each principal department shall
nor.

Section 25 -Department E

The head of each principal depar

otherwiseprovidedby law. Hesha
to confirmation by a majority of

session, and shall serve at the pic;
wise provided in this article with
heads of all principal department:
Revisor’ note - Senate Joint Resolution

state to lieutenant governor’ in 16 sectior
voters August 25,1970, inadvertently omi

Section 26 -Boards and Cor

When aboard or commission isat
a regulatory or quasi-judicial agen
the governor, subject to confirmat
the legislature in joint session, and
They shall be citizens of the United
appoint a principal executive offic
appointment shall be subject to the

Section 27 —Recess Appoints

The governor may make appointme:
a recess of the legislature, in offi
legislature. The duration o fsuch app<
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WALTER J. HICKEL
GOVERNOR

State orlA laska
CFFICE OF THE GOVERNOR
JUNI'ATD

January 11, 1993

The Honorable Rick Halford
President of the Senate
Alaska State Legislature
State Capitol

Juneau, AK 99801-1183

Dear President Halford:

Under the authority of art. IlIl, sec. 23, of the Alaska Constitution, I am
transmitting an Executive Order merging the State Geographic Board (AS
44.19.054 - 44.19.062) and the Historic Sites Advisory Committee (AS 41.35.110 -
41.35.190) into the Alaska Historical Commission (AS 41.35.300 - 41.35.380). The
commission will remain in the Department of Natural Resources, where the Historic

Sites Advisory Committee is also located.

I believe that this change will have several benefits to the state. First, itwill
place in one entity, instead of three, the closely related functions of recognizing
and presenting Alaska®"s history, evaluating and approving historical sites in the
state, and naming geographic places, which often involves names of historical
figures, places, and events. Second, itwill increase public access because the
public will know that any historical concerns can be addressed to the merged
entity; the public will not have to figure out which of three entities is the
appropriate one for a specific matter. Finally, the consolidation will save money
because the single resulting entity will have far fewer members than do the three

existing ones combined.

Sec. 8 of the Order repeals and reenacts AS 41.35.310(5) which is identical in
substance to existing AS 41.35.320.

Sincerely



OFFICE OF THE GOVERNOR

FACT SHEET
EXECUTIVE ORDER NO. 83 ALASKA HISTORICAL COMMISSION

Executive Order No. 83 combines the State Geographic Board and the Historic Sites
Advisory Committee into the Alaska Historical Commission. It maintains the
Alaska Historical Commission in the Department of Natural Resources, where the
Office of History and Archae< * zy is located.

There has been wide support for this consolidation. The Governor's Task Force on
Boards and Commissions, a legislative, executive, and public forum, recommended
unanimously the consolidation of the Alaska Historical Commission, the Historical
Sites Advisory Committee, and the Geographic Board.

In addition, a task force with representatives from the Alaska Historical Commission
and the Historic Sites Advisory Committee, two private statewide groups (the
Alaska Historical Society and the Alaska Association for Historic Preservation), and
the Office of History and Archaeology reviewed the purposes of two of these
boards. The Historical Commission and the Historic Sites Advisory Committee
voted in support of their merger.

The functions and duties of the former boards will remain the same under the new
commission. A membership of nine members is described on pages three and four
of the Executive Order. Requirements such as having certain members nominated
by the Alaska Historical Society, and having persons with professionally relevant
backgrounds from the fields of history, architecture, or archaeology remain the
same. Membership decreases from a total of 21 to 9.

We see several benefits to this consolidation:

I. Provides a coordinated effort between recognizing and presenting Alaska
history, evaluating and approving historical sites, and naming geographic places,
which often involves names of historical figures, places, and events.

2. Increases public accessibility as there will be one entity, instead of three,
that deals with historical and geographical concerns of the public,

3. Saves money because of the decrease in total membership and lower
administrative costs associated with one commission.

No additional funds are needed for this consolidation. The Department of Natural
Resources and the Department of Community and Regional Affairs reflect zero fiscal

notes.

The effective date for this merger is July 1, 1993.



WALTER). HICKEL GOVERNOR
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DEPARTMENT OF NATURAE RESOURCES PHONE:: (1) 7620622
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Alaska Historical Commission ANCHORAG T ALASKA 99510-
November 30, 1992
Re: 1060-6 Annual Report Lite d 21992 Vv n
pne Honoreple talter J. fidkel HAND DELIVERED 4T N\ \
Juneau, Alaska 99811-0001 GOVERNOR'S OFFICE  w \
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AS 11.35.360 directs the Alaska Historical Commission to submit to you an annual report
of its activities. 1am pleased to submit the following report for the period January 1 to
December 31, 1992.

Dear Governor Hickel:

The Commission i charged with promoting the study and understanding of Alaskal
history. It i the only agency with such a charge. I serves as a forum for citizens”voices
in the development of State history poiicv.

Lieutenant Governor John B. Coghill chairs the Alaska Historical Commission. Public
members include Marilyn R. Knapp of Sitka, Elizabeth A. Tower, M.D. of Anchorage,
and Molly C. Trvck of Anchorage. The fourth seat i not filled. The terms of Ms.
Knapp and Dr. Tower have expired, but according to statute they condnue to serve uitil
reappointed or uttil new appointments are made. 1serve as ex-officio member of the
Commission.

Commission members met once, on October 28, 1992, in Anchorage with the Historic
Sites Advisory Committee. Earlier in the year, a task force with representatives from the
two beards drafted legislation for merging the two entities. No action was taken during
the 1992 legislative session, but the Department of Law has prepared an executive order
for your consideration for the 1993 legislative session. It would merge the Alaska
Historical Commission, the Historic Sites Advisory Committee, and the State Geographic
Names Board imto a single entity that would retain the name Alaska Historical

Commission.

A major accomplishment this past year was reprinting Alaska™s Heritage, the secondary
level history textbook prepared by the Commission in 1986. The funds to print the book
came from the receipts of sales of previous Commission-supported publications. In other
news, between 1987 and September 1, 1992, 5,847.copies of the Commission’ video
Alaska At War have been sold.

Ofinicoon



For several years, Commission members have been concerned about the haphazard
organization of centennial commemorations. They sponsored a workshop on planning
centennial commissions and proposed creation of a State task force to oversee
coordination of activities. In October, the Tourism Coordinating Council created a Gold
Rush Centennial "Task Force and invited Judy Bittner to be co-chair with Wendy Wol T of
the Division of Tourism. Commission member Elizabeth Tower will be a member of the
task force as weil. A survey has been sent out to Interested members so that a meeting
can be held early in 1993.

At their meeting in October, Commission members approved preparation of a gold rush
time lire, and authorized expending funds from its special receipts account for the
project. The project reflects the members” continuing interest in preparing materials t
supplement the textbook and their interest in having commemorative activities make a
lasting contribution t our understanding of the pest.

For the twelve month period of this report, the Commission expended S4,200 in general
funds and S60.000 in special receipts account funds. During the period covered by this
report, the Commission received S2.363 in royalties. These will be used for future

projects.

Much reduced from the 1980s, commission programs continue to assist Alaskans,
historians, and groups including local historical societies, pioneer groups, students, and
tourism groups.

Sincerely,

Judith E. Bitther
State Historic Preservation Officer



BOARD: GEOGRAPHIC BOARD, STATE

BOARD IDENTIFICATION NUMBER: 41

TITLE: State Geographic Board

DEPT: Deparcment of Community and Regional Affairs
AUTHORITY: AS 44.19.054

STATUS: ACTIVE

REQUIREMENTS:

PROHIBITIONS:

TERM: No term

DESCRIPTION: 8 members - 1 public appointed by Governor; plus 7

officials: Commissioner of the Dept, of Community and Regional
Affairs, state museum curator, state historical librarian,
Commissioners of the Dept, of Transportation and Public
Facilities, Dept, of Natural Resources, the Dept, of Education,
and Director of the Division of Lands 1in the Dept, of Natural
Resources.

SPECIAL FACTS:

FUNCTION: Determines names and changes names of geographic
features; prepares dictionary of geographic names; state
representatives on U.S. Geographic Board.

COMPENSATION: Standard travel/per diem.

MEETINGS: 3 times per year; 3 days maximum.

*FOR FURTHER INFORMATION CONTACT: Commissioner, Dept, of
Community and Regional Affairs, P.O. Box 112100, Juneau, AK
99811-2100 PHONE: 465-4700 (Revised 3/24/92)



BOARD: HISTORIC SITES ADVISORY COMMITTEE
BOARD IDENTIFICATION NUMBER: 44

TITLE: Historic Sites Advisory Committee
DEPT: Department of Natural Resources
AUTHORITY: AS 41.35.110

STATUS: ACTIVE

REQUIREMENTS :

PROHIBITIONS:

TERM: 3 years

DESCRIPTION: 7 members appointed by Governor: 3 with
professionally relevant backgrounds from each of the Tfollowing
fields: history, architecture, archeology; 2 representing
indigenous ethnic groups; plus state museum director and state
liaison officer (appointed under National Historic Preservation
Act of 1966) with no terms; serve at the pleasure of Governor;
committee elects chair.

SPECIAL FACTS: Quorum - 5 members. Ser/e at the pleasure of
the Governor.

FUNCTION: Develops criteria for evaluation of monuments and
historic sites, formulates and reviews surveys, approves
recommendations to National Register; recommends historic
preservation grant project for funding.

COMPENSATION: Standard travel/per diem.

MEETINGS: At least three times a year; two days maximum.
Possibly one meeting a year via telconference.

*FOR FURTHER INFORMATION CONTACT: Chief, Office of History/
Archaeology, Division of Parks, Dept, of Natural Resources,
Box 107001, Anchorage, AK 99510-7001 PHONE: 762-2626

(Revised 10/27/92)



BOARD: HISTORICAL COMMISSION. ALASKA

BOARD IDENTIFICATION NUMBER: 45

TITLE: Alaska Historical Commission

DEPT: Department of Natural Resources

AUTHORITY: AS 41.35.300

STATUS: ACTIVE

REQUIREMENTS:

PROHIBITIONS:

TERM: 2 years

DESCRIPTION: 6 members: 4 appointed by Governor from nominees
submitted each year by the Alaska Historical Sociecy (persons
who have served on the commission may be renominated);
Lieutenant Governor (ex-officio) serves as chair; and the
Executive Director (ex-officio) who may not vote.

SPECIAL FACTS: Annual report to Governor.

FUNCTION: Surveys, evaluates, and catalogs printed prehistory/
history materials; registers work 1in progress; 1identifies

sources; coordinates production and publication of works to
present Alaska®"s past.

COMPENSATION: Standard travel/per diem.

MEETINGS: 2-3 times per year; 16 days maximum.

¢FOR FURTHER INFORMATION CONTACT: Chief, Office of History/
Archaeology, Dept, of Natural Resources, P.O. Box 107001,
Anchorage, AK 99510-7001 PHONE: 762-2626 (Revised 3/24/92)



BOARDS & COMMISSIONS TASK FORCE: Individual Fiscal Notes

DEPT. OF COMMUNITY & REGIONAL AFFAIRS
Geographic Names Board

OPERATING FY 93
Personal Services

Travel

Contractual

Supplies

Equipment

Land"& Structures
Grants, Claims
Miscellaneous

TOTAL OPERATING 17.7

.7 PS includes 20% of the salary & benef
.3 for an Executive Sec. position.

.3

4

ool - O

CAPITAL
REVENUE FUND SOURCE: 1004

FUNDING

General Fund 17.7
Federal Funds

Other Fund Source GF/PR

TOTAL 17.7

POSITIONS
Full-Time
Part-Time
Temporary
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BOARDS & COMMISSIONS TASK FORCE: Individual Fiscal Notes

Historic Sites Advisory Commission

OPERATING Fy 93
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATING 11.6

P wWwou
oo oo

CAPITAL
REVENUE FUND SOURCE:

FUNDING

General Fund 1.1.6
Federal Funds

Other Fund Source:

TOTAL 11.6

POSITIONS
Full-Time
Part-Time
Temporary



BOARDS & COMMISSIONS TASK FORCE:

Historical Commission

OPERATING FY 93
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATING

CAPITAL
REVENUE FUND SOURCE:

FUNDING

General Fund
Federal Funds
Other Fund Source:
TOTAL

POSITIONS
Full-Time
Part-Time
Temporary

Individual

[E

o

Fiscal

Notes



BOARD: HISTORICAL COMMISSION. ALASKA

BOARD IDENTIFICATION NUMBER: 45

TITLE: Alaska Historical Commission

DEPT: Department of Natural Resources

AUTHORITY: AS 41.35.300

STATUS: ACTIVE

REQUIREMENTS:

PROHIBITIONS:

TERM: 2 years

DESCRIPTION: 6 members: 4 appointed by Governor from nominees
submitted each year by the Alaska Historical Society (persons
who have served on the commission may be renominated);
Lieutenant Governor (ex-officio) serves as chair; and the
Executive Director (ex-officio) who may not vote.

SPECIAL FACTS: Annual report to Governor.

FUNCTION: Surveys, evaluates, and catalogs printed prehistory/
history materials; registers work 1in progress; 1identifies
sources; coordinates production and publication of works to

present Alaska®"s past.

COMPENSATION: Standard travel/per dien.

MEETINGS: 2-3 times per year; 16 days maximum.

*FOR FURTHER INFORMATION CONTACT: Chief, Office of History/
Archaeology, Deot. of Natural Resources, P.O. Box 107001,
Anchorage,” AK 99510-7001 PHONE: 762-2626 (Revised 3/24/92;



BOARDS & COMMISSIONS TASK FORCE: Individual

Historical Commission

OPERATING FY 93
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants, Claims

Miscel laneous

TOTAL OPERATING 5.2

O W
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CAPITAL
REVENUE FUND SOURCE:

FUNDING

General Fund 5.2
Federal Funds

Other Fund Source:

TOTAL 5.2

POSITIONS
Full-Time
Part-Time
Temporary

Fiscal

Notes
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