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Princess C ruises O M .

O'M'f.IR.V, C a l'/ '.'' '/tv

February 28, 1994 
Ref: SAN/cjt #1612 rt"' i.ifii.1

Mr. .Tim Burnt 
Petro  Marine 
3111 C Suite 600 

Anchorage, Alaska 99503

Dear Jim,

P rin reee  C ruises op era tes  6 c ru iso  v q b s b I b  in the  Alaska c ru ise  tra d e  from 
June through September each year. Five of th ese  v e sse ls  are  based in 
Vancouver and cna in San F rancisco . Of the 5 Vancouvor baaed v e sse ls , 3 
operate  7 day c ru ise s  access the Cuif of Alaska between Vancouver ar.d Seward 
and ? operate  7 day crui&es round t r i p  from Vancouver through the  in s id e  
passage of Alaska. That San Francisco based vessel opera tes  10 day round 
t r i p  c ru ise s  to  the in s id e  passage of A laska. Alaska p o rts  of c a l l  include 
Ketchikan, Juneau, Skagway, s i tk a  and Seward.

We purchase the fuel o i l  fo r  our sh ips based upon q u a lity  and p r ic e . Fuel 
o i l  purchased in Vancouver i s  e s s e n t ia l ly  the same q u a li ty  as th&t a v a ila b le  
in San F rancisco , S e a tt le  and Seward. The p r ic e  d i f f e r e n t i a l ,  due to  the 
Alaska s ta te  motor fu e l tax  in , however s ig n if ic a n t .  The tax  of $0.C5 per 
g a llo n , which iff. approxim ately equal to  $13.65 per to n , makes i t  p ro h ib itiv e  
to  purchase more than the  minimum requ ired  in  Seward to  re tu rn  to  Vancouver. 
Our to ta l  requirem ents fo r the  1994 Alaska c ru ise s  season w ill  be 
approxim ately $7,ciS5 tons {15,680,000 g a l'o n e ) fo r the  6 veoaois. of th i s  
amount we a n t ic ip a te  purchasing approxim ately 9,450 tons (2,561.000 gallons) 
in reward.

We stro n g ly  support the proposal to  reduce the Alaoka s ta te  motor fuel tax 
to  $0.01 pet g a llo n . This would make the cost o f fuel o i l  in  Alaska 
com petitive w ith th a t  in Vancouver. This would encourage g re a te r  purchase 
of fuel o i l  in Alaska.

Very t ru ly  youro,

Stephen A. N ielsen
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M E M O R A N D U M March 10, 1994

Draft CSHB 453( ), special rate for residual fuel oil under the 
state motor fuel tax. (Work Order No. 8-LS1357\0)
Representative Gary Davis 
Attn: Darin Morgan
Jack Chenoweyi 
Legislative^ou

SUBJECT:

TO:

FROM:

In this draft, I have reduced the special tax rate’s life to five years. That led me to 
reformat the bill as uncodified law. There really is no way to "sunset" a tax levy 
cleariy without depending upon effective date provisions, and I have gotten very 
fearful (based on experience) about making too much depend on effective date 
clauses that subsequently fail to get a two-thirds vote. That is particularly true with 
respect to a tax provision that already contains a fair number of separate categories 
imposing different rates of levy. I suggest to you that this is a better way to handle 
the matter.
I took your reference to "passenger watercraft-cruise ships" and gave it a definition. 
The "are principally used for that purpose" language is intended to separate the 
cruise ships from the passenger-carrying freighters. To the best of my knowledge, the 
"interstate or international commerce" language fairly targets "cruise ships."

JBC:gc
94-197.glc
Enclosure
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Chenoweih 

3/9/94

CS FOR HOUSE BILL NO. 453( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE G. DAVIS

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing, for purposes of the levy and collection of the motor fuel 

tax and for a limited period, a different tax levy on residual fuel oil used in 

and on certain watercraft; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. (a) For purposes of calculating the tax due under AS 43.40,

(1) notwithstanding AS 43.40.010(a)(2), on and after the effective date of this 

Act and until January 1, 2000, the rate of the tax that is levied and collected on residual fuel 

oil sold or transferred in the state and used in and on passenger watercraft is 1.5 cents a 

gallon;

(2) notwithstanding AS 43.40.010(b)(2), on and after the effective date of this 

Act and until January 1, 2000, the rate of the tax that is levied and collected on residual fuel 

oil consumed by a user and used in and on passenger watercraft is 1.5 cents a gallon.

(b) In (a) of this section,

(1) "passenger watercraft" means watercraft that are capable of carrying

-1-
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passengers for hire and that are principally used for that purpose in interstate or international 

commerce;

(2) "residual fuel oil" means the heavy refined hydrocarbon that is the residue 

from crude oil after refined petroleum products have been extracted by the refining process 

and that may be consumed or used only when sufficient heat is provided to the oil to reduce 

its viscosity and to give it fluid properties sufficient for pumping and combustion.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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H o u se  B i l l  Ho. 453  
S t a t e m e n t  o f  L e g i s l a t i v e  I n t e n t

M ar ch 8, 1994

H . B .  453 l o w e r s  t h e  t a x  r a t e  on m a r i n e  b u - k e r  f u e l  f r o n  SO. Ob t o  SO. 015  
p e r  g a l l o n  i n  an e f f o r t  t o  e s t a b l i s h  a new A l a s k a  m a r k e t .  O v e r  9 8 . 5 %  o f  bur.ke;.  
f u e l  p r o d u c e d  i n  A l a s k a  i s  e x p o r t e d  t o  J a p a n  o r  t h e  W e s t  C o a s t  f r o m  T e s o r o ' s  
K e n a i  r e f i n e r y .  T h e  $ 0 . 0 5  p e r  g a l l o n  t a x  p r e v e n t s  A l a s k a  f r o m  s e r v i c i n g  t h e  
c r u i o e  s h i p  b u s i n e s s ,  a s  b u n k e r  f u e l  i s  a v a i l a b l e  a t  o t h e r  l o c a t i o n s  a t  l o w e i  
p r i c e s .

Total Bunker Salea: Impact on Bill's Financial Neutrality

A c r i t i c a l  f a c t o r  e v a l u a t e d  h a s  b e e n  w h e t h e r  o r  n o t  t h e r e  w i l l  b e  
s u f f i c i e n t  s a l e s  v o l u m e  i n c r e a s e s  t o  o f f s e t  t h e  l o w e r  t a x  r a t e .  T h e r e  w e r e  
12 m i l l i o n  g a l l o n s  o f  t a x a b l e  b u n k e r  f u e l  s o l d  d u r i n g  1 9 9 3  i n  A l a s k a .  T e s o r e  
a c c o u n t e d  f o r  2 / 3 ' s  t h i s  a m o u n t ,  u s i n g  t h e  p r o d u c t  a s  b u n k e r  f u e l  f o r  i t s  
t a n k e r s ,  and f o r  s a l e s  t o  o t h e r  t r a n s p o r t  t a n k e r s .  A l a s k a ' s  1 9 9 3  s a l e s  
g e n e r a t e d  a p p r o x i m a t e l y  $ 6 0 0 , 0 0 0  i n  m a r i n e  b u n k e r  f u e l  t a x e s .  A r e d u c t i o n  t c  
$ 0 . 0 1  w o u l d  h a v e  r e d u c e d  t h e  t a x  i n c o m e  b y  $ 4 8 0 , 0 0 0  w h i c h  t r a n s l a t e s  i n t o  a 
n e e d  f o r  50 M i l l i o n  m o r e  g a l l o n s  o f  p r o d u c t  s a l e s  t o  r e t a i n  r e v e n u e  
n e u t r a l i t y .  ( N o t e :  T h e  t o t a l  i n - s t a t e  b u n k e r  f u e l  s a l e s  i n  1 9 9 3  r e p r e s e n t
o n l y  1 . 4 7 %  o f  t h e  t o t a l  p r o d u c e d  i n - s t a t e .  S o u r c e :  T e s o r o  A l a s k a  P e t r o l e u m  
C o m p a n y ) .

O p p o r t u n i t y  f o r  New M a r k e t  D e v e l o p m e n t

P e t r o  M a r i n e  S e r v i c e s  h a s  p r o j e c t e d  an e x p a n d e d  b u n k e r  f u e l  m a r k e t  fro m  ; 
t h e  c r u i s e  s h i p  i n d u s t r y  i f  t h e  c u r r e n t  t a x  i s  l o w e r e d  t o  $ 0 , 0 1 5 .  T h e  
e x p e c t e d  v o l u m e s  a r e  s u f f i c i e n t  t o  o f f s e t  t h e  l o w e r  t a x  r a t e  p r o v i d e d  b y  t h i s  
b i l l  m a k i n g  i t  r e v e n u e  n e u t r a l  a s  i t  r e l a t e s  t o  t h e  t o u r i s t  s h i p  b u s i n e s s .

S a l e  o f  B u n k e r  t o  T a n k e r  S h i p s

D u r i n g  t h e  5 y e a r s  ( 1 8 9 - 1 9 9 3 )  y e a r s ,  t h e  a v e r a g e  u s a g e  w a s  5 . 8  MM g a l l o n s  
r a n g i n g  f r o m  a s  l i t t l e  a s  1 MM g a l l o n s  ( 1 9 9 0 )  t o  7 . 1  MM g a l l o n s  ( 1 9 9 1 ) .
B a s e d  on  t h e  f i v e  y e a r  a v e r a g e ,  t h e  l o w e r  t a x  r a t e  o f  $ 0 , 0 1 5  w o u l d  r e q u i r e  an  
a d d i t i o n a l  1 5  M i l l i o n  o r  m ore  g a l l o n s  o f  b u n k e r  s a l e s  p e r  y e a r  t o  r e m a i n  
r e v e n u e  n e u t r a l .  a  d o e s  n o t  e x p e c t  t o  e x p e r i e n c e  s u c h  a n  i n c r e a s e ,  e v e n
i f  t h e  T h i s  w o u l d  be e q u i v a l e n t  t o  a p p r o x i m a t e l y
$ 2 2 5 , 0 0 0  f r o m  b u n k e r i n g  t a n k e r s  n o t  i n  t h e  c r u i s e  s h i p  c a t e g o r y .
T h i s  d o e s  n o t  t a k e  i n t o  a c c o u n t  t h e  e c o n o m i c  b e n e f i t  f r o m  t h e  1 2  new s e a s o n a l  
j o b s  c r e a t e d ;  s a l e s  a n d  p r o p e r t y  t a x e s ;  a m a j o r  i n v e s t m e n t  i n  f a c i l i t i e s  a t  
S e w a r d ;  a n d  i n c r e a s e d  f r e i g h t  t r a n s p o r t a t i o n  b u s i n e s s  i n  t h e  r e g i o n .  I t  i s  
u n c l e a r  w h e t h e r  t h e s e  b e n e f i t s  w i l l  o f f s e t  t h e  l o s s  i n  r e v e n u e  f r o m  a
r e d u c t i o n  i n  t a x  r a t e s  t o  t h e  t a n k e r  b u n k e r i n g  m a r k e t .

*

f r e g A a l f t t l y j _ l P t a . p t

I f  HB 4 5 3  i s  e n a c t e d  w i t h  a t a x  r e d u c t i o n  a p p l i c a b l e  o n l y  t o  c r u i s e  
ah ip e;^  a b i l l  s u n s e t  i s  e x p e c t e d .  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  
r e e x a m i n e  t h i s  i s s u e  p r i o r  t o  t h e  l a w ’ s  s u n s e t  t o  d e t e r m i n e  i f  t h e  s a l e s  
v o l u m e s  h a v e  m e t  t h o s e  p r o j e c t e d ,  and t o  e v a l u a t e  t h e  e x t e n s i o n  o f  t h e  l o w e r  
t a x  r a t e  t c  t h e  r e m a i n i n g  b u n k e r  f u e l  c u s t o m e r s ,  s u b j e c t  t o  i d e n t i f i c a t i o n  o f  
o f f s e t t i n g  t a x  r e v e n u e ,  a n d  o r  o t h e r  t a n g i b l e  b e n e f i t s ,  g e n e r a t e d  b y  t h e  
t o t a l  b u n k e r  f u e l  s a l e s  t o  t o u r  s h i p s ,  t a n k e r s ,  a n d  o t h e r  u s e r s .



A L A S K A  T R U C K I N G  A S S O C I A T I O N ,  I N C .
3443 M innesota Drive • Anchorage. A laska 99503 • PHONE (907) 276 -1149 .  FAX (907) 274-1946

M a r c h  9 ,  1 9 9 4

ALASKA TRUCKINO ASSOCIATION POS I T I O N  PAPER

TO: R e p r e s e n t a t i v e  G a r y  D a v i s
and

Members o f  t h e  L e g i s l a t u r e

FROM: F r a n k  J .  D i l l o n ,  E x e c u t i v e  D i r e c t o r  A l a s k a  T r u c k i n g
A s s o c i a t i o n ,  I n c .

On b e h a l f  o f  t h e  30 0-m em be r c o m p a n i e s  o f  A l a s k a  T r u c k i n g  
A s s o c i a t i o n ,  I n c .  I a s k  y o u r  s u p p o r t  f o r  t h e  p a s s a g e  o f  H o u s e  B i l l  
453 an d c o r r e s p o n d i n g  S e n a t e  B i l l  3 2 7 .

H . B .  4 5 3  e n t i t l e d  "An A c t  A m e n d in g  M o t o r  F u e l  T a x  T o E s t a b l i s h  A 
D i f f e r e n t  L e v e e  on t h e  R e s i d u a l  F u e l  O i l  U s e d  I n  a n d  On W a t e r  C r a f t  
an d P r o v i d i n g  F o r  An E f f e c t i v e  D a t e . "  What t h i s  b i l l  b a s i c a l l y  
d o e s  i s  r e d u c e  t h e  t a x  on h e a v y  b u n k e r  f u e l  f r o m  5 - c e n t s  a g a l l o n  
t o  1 - c e n t  a g a l l o n .

T h e  r e a s o n  t h i s  l e g i s l a t i o n  i s  n e e d e d  i a  t o  b r i n g  t h e  b u n k e r  f u e l  
p r i c e  down s o  t h a t  we o a n  c o m p e t e  i n  s e l l i n g  f u e l  t o  c r u i s e  s h i p s  
w h i c h  v i s i t  A l a s k a  p o r t s .  C u r r e n t l y ,  v i r t u a l l y  a l l  t h e  f u e l  b u r n e d  
i n  A l a s k a ' s  w a t e r s  i s  p u r c h a s e d  i n  B r i t i s h  C o l u m b i a .  R e f i n e r s ,  who 
a a  p a r t  o f  t h e  r e f i n i n g  p r o c e s s  a r e  l e f t  w i t h  t h e  h e a v y  b u n k e r  f u e l  
c u r r e n t l y  h a v e  l i t t l e  o r  n o m a r k e t  i n  A l a s k a  f o r  t h a t  f u e l .

ATA f e e l s  t h a t  t h i s  i s  e x a c t l y  t h e  s o r t  o f  b u s i n e s s  r i s k  a n d  
e c o n o m i c  e n d e a v o r  t h e  s t a t e  o f  A l a s k a  s h o u l d  b e  i n v o l v e d  i n .  We 
r e c o g n i z e  t h e r e  a r e  r i s k s  i n v o l v e d  i n  t h e  w o r s e  c a s e  s c e n a r i o  t h e  
s t a t e  c o u l d  l o s e  r e v e n u e  i f  f u e l  s a l e s  do n o t  i n c r e a s e  t o  o f f s e t  
t h e  r e d u c t i o n  i n  t h e  t a x  r a t e .  We b e l i e v e  t h i s  i s  a l e g i t i m a t e  a nd  
r e a s o n a b l e  b u s i n e s s  r i s k  f o r  t h e  s t a t e  o f  A l a s k a  t o  t u k e  i n  o r d e r  
t o  e x p a n d  A l a s k a ' s  j o b  b a s e  a n d  e c o n o m i c  a c t i v i t y .

I n  t h o  t r u c k i n g  a r e a  a l o n e  wo b e l i e v e  t h a t  t h e  i n c r e a s e d  s a l e s  
a c t i v i t y  w i l l  r e s u l t  i n  1 5 - 2 5  new an d g o o d  p a y i n g  j o b s  i n  A l a s k a ' s  
t r u c k i n g  i n d u s t r y .

P l e a s e  m ov e  t h i s  b i l l .  P l e a s e  s u p p o r t  t h i s  b i l l .  I t ’ s  a g o o d  
p i e c e  o f  l e g i s l a t i o n .

RE; SUPPORT OF H . B .  453 AND S . B .  32 7
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DATE; M a r c h  09,  1 9 9 4  

R a y  G i l l e s p i e  

D . R .  L i n d s e y

TO:

FROM:

SUBJECT: B u n k e r  F u e l  T a x  Amendment S t a t e m e n t

Go od  a f t e r n o o n .  My name i s  D a l e  L i n d s e y  a n d  I  am t h e  
P r e s i d e n t  o f  H a r b u r  E n t e r p r i s e s ,  I n c . ,  t h e  c o r p o r a t e  e n t i t y  f o r  o u r  
t r a d e  name a f f i l i a t e s ,  P e t r o  M a r i n e  S e r v i c e s ,  A l a s k a  O i l  S a l e s  and  
S h o r e s i c l e  P e t r o l e u m .  We a r e  o n e  o f  t h e  o l d e s t  p e t r o l e u m  m a r k e t i n g  
a n d  d i s t r i b u t i o n  f i r m s  i n  A l a s k a  a n d  a r e  h e a d q u a r t e r e d  i n  S e w a r d .

W i t h  s p e c i f i c  r e f e r e n c e  t o  p e n d i n g  S e n a t e  B i l l  N o ,  3 2 7  w h i c h ,  
i f  e n a c t e d ,  w i l l  r e d u c e  t h e  s t a t e  m o t o r  f u e l  t a x  r a t e  f r o m  $ 0 . 0 5  
( f i v e  c e n t s )  t o  $ 0 , 0 1 5  (one a n d  o n e  h a l f  c e n t s )  p e r  g a l l o n  o n  s a l e s  

o f  m a r i n e  r e s i d u a l  f u e l  o i l  i n t o  p a s s e n g e r  b e a r i n g  c r u i s e  v e s s e l s ,  
t h i s  p r o p o s e d  l e g i s l a t i o n  c o r r e c t s  an u n f o r e s e e n  i n e q u i t y  t h a t  was  
c r e a t e d  when t h e  c u r r e n t  A l a s k a  M o t o r  F u e l  T a x  S t a t u t e  b e c a m e  l a w  
i n  1 9 7 2 .  T w e n t y  t w o  y e a r s  a g o  t h e r e  was n o  m a r k e t  f o r  t h i s  h e a v y  
v i s c o u s  b l a c k  f u e l  w h i c h  i s  a l o w  e n d  b y - p r o d u c t  d e r i v e d  f r o m  
r e f i n i n g  c r u d e  o i l  t o  p r o d u c e  d i e s e l  f u e l ,  j e t  f u e l ,  h e a t i n g  f u e l s  
a n d  g a s o l i n e s .

T e s o r o  A l a s k a  P e t r o l e u m  C ompany o p e r a t e s  a r e f i n e r y  a t  N i k i s k i  
and  i s  t h e  o n l y  i n - s t a t e  p r o d u c e r  o f  t h i s  ' - ' r t i c u l a r  p r o d u c t .  
T e s o r o  i s  a l s o  t h e  o n l y  r e f i n e r y  o p e r a t i n g  i n  A x a s k a  t h a t  d o e s  n o t  
b e n e f i t  fro m  b e i n g  a b l e  t o  r e - i n j e c t  t h e i r  l e f t  o v e r  r e s i d u a l  o i l  
b a c k  i n t o  t h e  T r a n s - A l a s k a  P i p e l i n e  s y s t e m .  H i s t o r i c a l l y  T e s o r o  
h a s  b e e n  a t  a n  e c o n o m i c  d i s a d v a n t a g e  i n  t h a t  t h e y  h a v e  h a d  t o  
l i t e r a l l y  ''dump" t h i s  r e s i d u a l  p r o d u c t  on  p r i m a r i l y  f o r e i g n  m a r k e t s  
a t  a  p r i c e  s u b s t a n t i a l l y  l e s s  t h a n  t h e i r  b a s e  c r u d e  c o s t .  I n  
a d d i t i o n  t o  t h e  f i n a n c i a l  h a r d s h i p  t h i s  h a s  c a u s e d  T e s o r o  o n e  c o u l d  
l e g i t i m a t e l y  a s s u m e  t h e  A l a s k a n  c o n s u m e r  i s  s u b s i d i z i n g  t h e  
d i s p o s i t i o n  o f  t h i s  p r o d u c t  t h r o u g h  p a y i n g  a  h i g h e r  p r i c e  f o r  
d i s t i l l a t e  f u e l  a n d  g a s o l i n e s .

I n  a s s e s s i n g  t h e  p o t e n t i a l  m a r k e t  f o r  1 9 9 4  a n d  b e y o n d ,  J i m  
B u r n s  o u r  S e n i o r  V i c e  P r e s i d e n t / M a r k e t i n g  b e l i e v e s  t h a t  t h e r e  may 
w e l l  b e  a n  o p p o r t u n i t y  t o  s e l l  u p  t o  2 0 , 0 0 0 , 0 0 0  g a l l o n s  o f  t h i s  
p r o d u c t  t o  an i n c r e a s i n g  n u m b e r  o f  c r u i s e  l i n e  v e s s e l s  t h a t  h a v e  
c o m m i t t e d  t o  b e r t h i n g  a t  t h e  A l a s k a  R a i l r o a d  D o c k  i n  S e w a r d  d u r i n g  
t h e  1 2 0  d a y  t o u r i s t  s e a s o n  w i n d o w .
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P a g e  Two
B u n k e r  F u e l  T a x  Amendment S t a t e m e n t  
D . R .  L i n d s e y

I n  1 9 9 3  o u r  m a r k e t i n g  e n t i t y  P e t r o  M a r i n e  S e r v i c e s  n e g o t i a t e d  
a 3 - y e a r  " p i l o t "  b u n k e r  s u p p l y  a g r e e m e n t  w i t h  P r i n c e s s  L i n e s .  O f  
c o n s e q u e n c e ,  a  s i g n i f i c a n t  p o r t i o n  o f  o u r  c a p i t a l  d o l l a r s  w e r e  
a l l o c a t e d  t o  d e s i g n  a n d  c o n s t r u c t  m o d i f i c a t i o n s  a t  t h e  S e w a r d  P l a n t  
i n  o r d e r  t o  d e l i v e r  t h i s  d i f f i c u l t  t o  h a n d l e  f u e l  a n d  t o
a c c o m m o d a t e  t h e  P r i n c e s s  v e s s e l s .  B y  v i r t u e  o f  o u r  f i r s t  y e a r ' s  
p e r f o r m a n c e ,  I  am p l e a s e d  t o  c o n v e y  t h a t  o u r  co m pa n y h a s  d e v e l o p e d  
a g o o d ,  m u t u a l l y  b e n e f i c i a l  r e l a t i o n s h i p  w i t h  P r i n c e s s  L i n e s .  An d  
a l t h o u g h  t h e  5 c e n t  p e r  g a l l o n  s t a t e  t a x  made o u r  s e l l i n g  p r i c e  
p r o p o r t i o n a l l y  h i g h e r  t h a n  t h a t  o f  t h e  c o m p e t i n g  C a n a d i a n  P o r t  o f  
V a n c o u v e r ,  o u r  s e r v i c e  w a s  d e e m e d  e x c e l l e n t  a n d  o u r  p r o d u c t  q u a l i t y  
s u p e r i o r .  H o w e v e r ,  t h e  f u t u r e  o f  o u r  c o n t r a c t  w i t h  P r i n c e s s  a l o n g  
w i t h  s e c u r i n g  c o m m i t m e n t s  f r o m  o t h e r  c r u i s e  l i n e  c o m p a n i e s  i s
s u b j e c t  t o  t h e  e c o n o m i c  r e q u i r e m e n t  o f  o u r  b e i n g  r e a s o n a b l y  p r i c e  
c o m p e t i t i v e .  A c c o r d i n g l y ,  f o r  u s  t o  f u r t h e r  d e v e l o p  a n d  p r o m o t e  
t h i s  b u s i n e s s  we n e e d  a  m o r e  r e a l i s t i c  t a x  r a e e  t o  e n a b l e  u s  t o
c o m p e t e  w i t h  V a n c o u v e r  a n d  o t h e r  W e s t  C o a s t  p o r t s .

I ,  t h e r e f o r e ,  r e s p e c t f u l l y  u r g e  y o u  t o  c o r r e c t  t h e  t a x  
i n e q u i t y  c r e a t e d  22 y e a r s  a g o  b y  r e d u c i n g  t h e  t a x  a p p l i c a b l e  o n l y  
t o  t h i s  l o w  v a l u e  " g u n k "  f u e l .  Y o u r  s u p p o r t  f o r  t h i r .  e n d e a v o r  w i l l  
e n a b l e  P e t r o  M a r i n e  S e r v i c e s  t o  d e v e l o p  t h e  r e s i d u a l  m a r i n e  b u n k e r  
b u s i n e s s  i n t o  a  w i n - w i n  s i t u a t i o n  t h a t  w i l l  a c c r u e  f u t u r e  b e n e f i t s  
t o  t h e  c r u i s e  i n d u s t r y ,  T e s o r o ,  P e t r o  M a r i n e  a n d  t o  t h e  S t a t e  o f  
A l a s k a .

I  t h a n k  y o u  f o r  y o u r  t i m e  a n d  I  s i n c e r e l y  a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .

PITHO MARINE 51RVIIC1SS

Petroleum Marketing to tho Marina Induitry
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CS FOR HOUSE BILL NO. 458( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:
Sponsor(s): REPRESENTATIVE DAVIES

A BILL 

FOR AN ACT ENTITLED 

" A n  A c t  r e l a t i n g  to  c e r t a i n  l i c e n s e s  a n d  a p p l i c a t i o n s  f o r  l i c e n s e s  f o r  p e r s o n s  w h o  

a r e  n o t  in  s u b s t a n t i a l  c o m p l i a n c e  w i th  s u p p o r t  o r d e r s  o r  p a y m e n t  s c h e d u l e s  f o r  

c h i l d  s u p p o r t . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.27 is amended by adding a new section to read:

Sec. 25.27.229. ADVERSE ACTION AGAINST DELINQUENT OBLIGOR’S 

OCCUPATIONAL LICENSE, (a) The agency shall compile and maintain a list of 

obligors who are not in substanual compliance with a support order. The list must 

include the names, social security numbers, and last known addresses of the obligors.

The list shall be updated by the agency on a monthly basis.

(b) The agency shall, on a monthly basis, provide a copy of the list to each 

licensing entity. A licensing entity subject to this section shall implement procedures 

to accept and process the list. Notwithstanding any other law to the contrary, a 

licensing entity may not issue or renew a license for a person on the list except as

-1- CSHB 458( )
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(c) Promptly after receiving the list from the agency and before issuing or 

renewing a license, a licensing entity shall determine whether the applicant is on the 

most recent list provided by the agency. If the applicant is on the list, the licensing 

entity shall immediately serve notice under (e) of this section of the licensing entity’s 

intent to withhold issuance or renewal of the license. The notice shall be made 

personally or by mail to the applicant’s last known mailing address on file with the 

licensing entity.

(d) A licensing entity shall issue a temporary license valid for a period of 150 

days to an applicant whose name is on the list if the applicant is otherwise eligible for 

a license. The temporary license may not be extended. Only one temporary license 

may be issued during a regular license term and its validity shall coincide with the first 

150 days of that license term. A license for the full or remainder of the license term 

may be issued or renewed only upon compliance with this section. If a license or 

application is denied under this section, funds paid by the applicant or licensee may 

not be refunded by the licensing entity.

(e) Notices for use under (c) of this section shalL be developed by each 

licensing entity under guidelines provided by the agency and are subject to approval 

by the agency. The notice must include the address and telephone number of the 

agency and shall emphasize the necessity of obtaining a release from the agency as a 

condition for the issuance or renewal of a license. The notice must inform the 

applicant that the licensing entity shall issue a temporary license for 150 calendar days 

under (d) of this section if the applicant is otherwise eligible and that, upon expiration 

of that time period, the license will be denied unless the licensing entity has received 

a release from the agency. The notice must also inform the applicant that, if a license 

or application is denied under this section, funds paid by the applicant will not be 

refunded by the licensing entity. The agency shall also develop a form that the 

applicant may use to request a review by the agency. A copy of this form shall be 

included with each notice sent under this subsection.

(f) The agency shall establish review procedures consistent with this section 

to allow an applicant to have the underlying arrearage and relevant defenses

W O R K  D R A F T
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investigated, to provide an applicant information on the process of obtaining a

modification of a support order, or to provide an applicant assistance in the

3 establishment of a payment schedule on arrearages <f the circumstances warrant.

4 (g) If the applicant wishes to challenge being included on the list, the applicant

5 shall submit to the agency a written request for review within 30 days after receiving

6 the notice under (c) of this section by using the form developed under (e) of this

7 section. The agency shall inform the applicant in writing of findings made upon

8 completion of the review. The agency shall immediately send a release to the

9 appropriate lice ising entity and the applicant if any of the following conditions is met:

10 (1) the applicant is found to be in substantial compliance with each

11 support order applicable to the applicant or has negotiated an agreement with the

12 agency for a payment schedule on arrearages and is in substantial compliance with the

13 negotiated agreement; if the applicant fails to be in substantial compliance with an

14 agreement negotiated under this paragraph, the agency shall send to the appropriate

15 licensing entity a revocation of any release previously sent to the entity for that

16 applicant;

17 (2) the applicant has submitted a timely request for review to the

18 agency, but the agency will be unable to complete the review and send notice of

19 findings to the applicant in sufficient time for the applicant to file a timely request for

20 judicial relief within the 150-day period during which the applicant’s temporary license

21 is valid; this paragraph applies only if the delay in completing the review process is

22 not the result of the applicant’s failure to act in a reasonable, timely, and diligent

23 manner upon receiving notice from the licensing entity that the applicant’s name is on

24 the list;

25 (3) the applicant has, within 30 days after receiving the agency’s

26 findings following a request for review under (2) of this section, filed and served a

27 request for judicial relief under this section, but a resolution of that relief will not be

28 made within the 150-day period of the temporary license; this paragraph applies only

29 if the delay in completing the judicial relief process is not the result of the applicant’s

30 failure to act in a reasonable, timely, and diligent manner upon receiving the agency’s

31 notice of findings;

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (4) the applicant has obtained a judicial finding of substantial

2 compliance.

3 (h) An applicant is required to act with diligence in responding to notices from

4 the licensing entity and the agency with the recognition that the temporary license will

5 lapse afier 150 days and that the agincy and, where appropri* te, the court must have

6 time to act within that period. An applicant’s delay in acting without good cause, that

7 directly results in the inability of the agency to complete a review of the applicant’s

8 request or the court to hear the request for judicial relief within the 150-day period

9 does not constitute the diligence required under this section that would justify the

10 issuance of a release.

11 (i) Except as otherwise provided in this section, the agency may not issue a

12 release if the applicant is not in substantial compliance with the order for support or

13 is not in substantial compliance with an agreement negotiated under (g)(1) of this

14 section. The agency shall notify the applicant in writing that the applicant may :equest

15 any or all of the following: (1) judicial relief from the agency’s decision not to issue

16 a release or the agency’s decision to revoke a release under (g)(1) of this section; (2)

17 a judicial determination of substantial compliance; (3) a modification of the support

18 order. The notice must also contain the name and address of the court in which the

' ) applicant may file the request for relief and inform the applicant that the applicant’s

20 name shall remain on the iist if the applicant does not request judicial relief within 30

21 days after receiving the notice. The applicant shall comply with all statutes and rules

22 of court implementing this section. This section does not limit an applicant’s authority

23 under other law to file an order -o show cause or notice of motion to modify a support

24 order or to fix a payment schedule on arrearages accruing under a support order or to

25 obtain a cor.rt finding of substantial compliance with a support order.

26 (j)- A request for judicial relief from the agency’s decision must state the

27 grounds or which relief is requested and the judicial action shall be limited to those

28 stated grounds. The court shall hold an evidentiary hearing within 20 calendar days

29 of the filing of the request for relief. The court’s decision shall be limited to a

30 determination of each of the following issues:

31 (1) whether there is a support order or a payment schedule on

WORK DRAFT WORK DRAFT WORK DRAFT
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arrearages;

(2) whether the petitioner is the obligor covered by the support order;

and

(3) whe die obligor is in substantial compliance with the support 

order or payment schedule.

(k) The request for judicial relief shall be served by the applicant upon the 

agency within seven calendar days of the filing of the request.

(1) If the court finds that the obligor is in substantial compliance with the 

support order or payment schedule, the agency shall immediately send a release under

(g) of this section to the appropriate licensing entity and the applicant.

(m) When the obligor is in substantial compliance with a support order or 

payment schedule, the agency shall mail to the applicant and the appropriate licensing 

entity a release stating that the applicant is in substantial compliance. The receipt of 

a release shall serve to notify the applicant and the licensing entity that, for the 

purposes of this section, the applicant is in substantial compliance with the support 

order or payment schedule unless the agency, under (a) of this section, certifies 

subsequent to the issuance of a release that the applicant is once again not in 

substantial compliance with a support order or payment schedule.

(n) The agency may enter into interagency agreements with the state agencies 

that have responsibility for the administration of licensing entities as necessary to 

implement this section to the extent that it is cost effective to implement the 

interagency agreements. The agreements shall provide for the receipt by the other 

state agencies and licensing entities of federal funds to cover that portion of costs 

allowable in federal law and regulation and incurred by the state agencies and licensing 

entities in implementing this section.

(o) Notwithstanding any other provision of law, the licensing entities subject 

to this section may levy a surcharge on a fee collected to cover die costs of 

implementing and administering this section.

(p) The process described in (g) of this section is the sole administrative 

remedy for contesting the issuance to the applicant of a temporary license or the denial 

of a license under this section. The procedures specified in AS 44.62.330 - 44.62.630

WORK DRAFT WORK DRAFT WORK DRAFT

-5 -  C S H B  4 5 8 (  )
New Texc Underlined [DELETED TEXT BRACKETED)



1

2

3

4

:j

6

7
8

9

10

11

1 2

13

14

15

16

17

18

19

2 0

2 1

2 2

23

24

25

26

27

28

29

30

31

W O R K  D R A F T W O R K  D R A F T

(Administrative Procedure Acr) do not apply to the denial or failure to issue or renew 

a license under this section.

(q) The agency and licensing entities, as appropriate, shall adopt regulations 

necessary to implement this section.

(r) The release or other use of information received by a licensing entity under 

this section, except as authorized ir. this section, is punishable as a misdemeanor.

(s) In this section,

(1) "applicant" means a person applying for issuance or renewal of a

license;

(2) "license" means a license, certificate, permit, registration, or other 

authorization that may be acquired from a state agency to perform an occupation, 

including the following;

(A) license relating to boxing or wrestling under AS 05.10;

(B) authorization to perform an occupation regulated under

AS 08;

(C) teacher certificate under AS 14.20;

(D) commercial fishing, license, under AS 16.05.480;

(E) vessel license under AS 16.05.490 or 16.05.530;

(F) entry permit or interim use permit under AS 16.43;

(G) authorization under AS 18.08 to perform emergency 

medical services;

(H) asbestos worker certification under AS 18.31;

(I) boiler operator’s license under AS 18.60.395;

(J) certificate of fitness under AS 18.62;

(K) hazardous painting certification under AS 18.63;

(L) security guard license under AS 18.65.400 - 18.65.490; 

(M) license relating to insurance under AS 21.27;

(N) employment agency permit under AS 23.15.330 - 23.15.520;

(O) drivers’ license or endorsement to operate a commercial 

motor vehicle or school bus under AS 28.15;

(P) business license under AS 43.70;

W O R K  D R A F T
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(Q) registration as a broker-dealer, agent, or investment adviser 

under AS 45.55.030;

(R) certification as a pesticide applicator under AS 46.03.320; 

(S) certification as a storage tank worker or contractor under

AS 46.03.375;

(T) certification as a water and wastewater works operator under

AS 46.30; and

(U) license to operate a facility under AS 47.35;

(3) "licensee” means a person holding a license or applying to renew

a license;

(4) "licensing entity" means the state agency that issues or renews a 

license; in the case of a license issued or renewed by the Department of Commerce 

and Economic Development after an applicant’s qualifications are determined by 

another agency, "licensing entity" means the department;

(5) "list" means the list of obligors compiled and maintained under (a)

of this section;

(6) "substantial compliance with a support order or payment schedule" 

means that, with respect to a support order or a negotiated payment schedule under (g) 

of this section, the obligor has no more than $2,500 past due and has made at least one 

payment or partial payment in the past 12 months.

* Sec. 2. REPORT, (a) In furtherance of the public policy of increasing child support 

enforcement and collections, on or before November 1, 1996, the child support enforcement 

agency shall make a report to the legislature and the governor based on data collected by the 

licensing entities and the agency in a format prescribed by the agency. The report must 

contain

(1) the number of delinquent obligors on the list ms'-ntained by the agency 

under AS 25.27.229;

(2) the number of delinquent obligors who also were applicants or licensees 

subject to AS 25.27.229;

(3) the number cf new licenses and renewals that were delayed and temporary 

licenses issued subject ro AS 25.27.229 and the number of new licenses and renewals granted
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following receipt by licensing entities of releases under AS 25.27.229 by May 1, 1996; and

(4) the costs incurred in the implementation and enforcement of AS 25.27.229. 

(b) A licensing entity receiving an inquiry from the agency under (a) of this section 

shall cooperate with the agency. When queried as to the licensed status of an applicant who 

has had a license denied under AS 25.27.229 or has been granted a temporary license under 

AS 25.27.229, the licensing entity shall respond only that the license was denied or the 

temporary license was issued.
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Section 1
Subsection (a)

Requires agency (CSED) to maintain, on a monthly basis, an updated certified list of 
obligors who are not in substantial compliance with a support order.

Subsection (b)
Requires agency to compile above lists and provide copies, within 30 days, to each 

licensing entity. Licensing entities may not issue or renew a license to a person on the 
list, except as provided by law.

Subsection (c)
Requires agency to compare applicant to most recent list and, if found, immediately 

notify the applicant of the licensing entity’s intent to withhold issuance or renewal of the 
license.

Subsection (d)
Requires licensing entity to issues a 150-day temporary permit if applicant otherwise 

qualified. No extensions or additional temporary permits are allowed.

Subsection (e)
Provides notification guidelines.

Subsection (f)
Requires agency to establish review procedures so that an applicant may have his/her 

case investigated, modify an order, or receive assistance in establishing a payment 
schedule.

Subsection (g)
Provides guidelines for applicant that challenges being included on the list. Requires 

district attorney to send a release to licensing entity if:
(1) applicant is found to be in compliance or negotiates an agreement;
(2) agency is too slow, through no fault of the applicant, in responding so that

applicant is unable to request judicial reliefbefore expiration of temporary 
license;

(3) request for judicial relief, through no fault of the applicant, will not be resolved
before expiration of the temporary license; or

(4) applicant obtains judicial finding o? compliance.



Subsection (h)
Requires applicant to act diligently in responding to notices. Applicant's delay in 

acting, without good cause, does not justify issuance of a release.

Subsection (i)
Does not allow agency to issue a release except as provided in this section. Requires 

agency to notify applicant of options.

Subsection (j)
Provides grounds on which judicial relief may be requested.

Subsection (k)
Requires that applicant provide a copy of a request for judicial relief to the agency 

within seven days of filing the request.

Subsection (I)
Requires agency to issue a release if obligor is found to be in compliance.

Subsection (m)
Provides guidelines for handling a release.

Subsection (n)
Allows agency to delegate its duties where appropriate.

Subsection (o)
Allows licensing entities to levy surcharges to cover costs of this section.

Subsection (p)
Subsection (g) is the only administrative remedy available. Administrative Procedure 

Act does not apply.

Subsection (q)
Requires appropriate agencies and departments to adopt regulations to implement 

this section.

S u b s e c t i o n  (r)

Establishes unauthorized release of information received under this section as a 
misdemeanor.

S u b s e c t i o n  (s )
Definitions.

Section 2
Requires the agency to submit a report to the legislature by 11/1/96 providing statistics to 
demonstrate the effectiveness of this measure.
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H B  4 5 8 :  C h i l d  S u p p o r t  N o n p a y m e n t / L i c e n s i n g  B a n  

S p o n s o r  S t a t e m e n t

Failu re to com p ly with child support o rde rs can often be dea lt with under current 
law  by garn ish ing  the ob lig o r's  w ages. H ow eve r, even  with the existing 
co llection  m ethods, the Child Support En fo rcem ent Division estim ates that there 
a re  still $ 3 3 0  million in uncollected back child support.

HB 4 5 8  would provide a m ean s to co llec t som e  o f th e se  o ld deb ts from  se lf- 
em p loyed  ob ligo rs who currently a re  not sub jec t to w age w ithhold ings. S e lf- 
em p loyed  individuals often hoiJ an occupationa l, trade , o r  p ro fe ss ion a l license 
o r  certificate and usua lly  a  business license . HB 4 5 8  w ou ld p rovide fo r denia l 
o f issuance o r renewal o f a  license o r certificate when an app licant is $ 2 5 0 0  o r 
o n e  y e a r  behind on paym en ts  fo r a  child suppo rt o rd e r o r ju dgm en t. A 
tem po ra ry  license would be issued  to a llow  the app lican t the opportun ity to 
con te s t the g round s fo r  d en ia l o r to ach ieve  com p lia n ce . T h is  bill on ly  
a d d re s se s  individuals applying fo r a  new license o r certificate o r fo r  l renewal. 
It d o e s  not provide fo r revocation o f existing licenses.

The U .S . C om m iss ion  on Interstate Child S uppo rt recom m ended  in a 1 9 9 2  
report to C ong ress that licensing agenc ies "not issue a  license to anyone who is 
wanted fo r failing to appea r in a  child support o r p a ren tage c a se  a s  a  resu lt of 
ind iffe rence to  a  cou rt o rd e r o r  sum m on s ...[o r ] ...is  de linquen t in his o r  her 
support duty..." The report fu rther indicates that ju st a s  s ta tes o ften require a 
c lean  crim inal record  be fo re  issuing a  license , they shou ld  expect app licants to 
com p ly with o ther laws and court orders.

F ifteen  o th e r s ta te s  have p a ssed  s im ila r leg is la tion  in recen t y e a rs . E arly  
review s indicate that com p liance has inc reased  a fte r im p lem entation  and very 
few  licenses o r certificates a re actually denied.
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S T A T E  R E S P O N S E S  O H  L I C E N S I N G  R E S T R I C T I O N S /R E V O C A T I O N S

T h e  f o l l o w i n g  i n f o r m a t i o n  w a s  p r o v i d e d  b y  S t a t e s  a n d  OCSE 
R e g i o n a l  O f f i c e s .

1 .  W h e n  d i d  y o u r  s t a t e  i m p l e m e n t  t h e  l i c e n s i n g  
r e s t r i c t i o n s / r e v o c a t i o n s  f o r  c h i l d  s u p p o r t  p u r p o s e s ?

AZ -  AZ i m p l e m e n t e d  l i c e n s i n g  r e s t r i c t i o n s  i n c r e m e n t a l l y .  
S o m e  l i c e n s e s  w e r e  c o v e r e d  i n  1 9 9 0  l e g i s l a t i o n .  T h e  
s c o p e  w a s  w i d e n e d  t o  i n c l u d e  a d d i t i o n a l  l i c e n s e s  i n  
1 9 9 3 .

CA -  N o v e m b e r  1 ,  1 9 9 2  
ME -  J u n e  3 0 ,  1 9 9 3
MN -  I n  1 9 9 1 ,  2 4  o c c u p a t i o n a l  l i c e n s i n g  b o a r d s  w e r e  c o v e r o d .  

I n  1 9 9 3 ,  a l l  b o a r d s  a n d  S t a t e  a g e n c i e s  t h a t  i s s u e  
p r o f e s s i o n a l  l i c e n s e s  w e r e  a d d e d  t o  t n e  s t a t u t e .

PA -  S e p t e m b e r  2 ,  1 9  9 . '
SD -  N o v e m b e r  1 ,  1 9 9 3  
VT -  O c t o b e r  1 ,  1 9 9 0

2 .  W h a t  l i c e n s e s  a r e  c o v e r e d  b y  t h i s  p r o c e s s ?

AZ -  p r o f e s s i o n a l ,  b u s i n e s s ,  t r a d e ,  a n d  s p o r t i n g  l i c e n s e s
CA -  c o m m e r c i a l  d r i v e r s ,  p r o f e s s i o n a l ,  b u s i n e s s ,  t r a d e ,  a n d  

c o m m e r c i a l  s p o r t i n g  l i c e n s e s
ME -  d r i v e r s  a n d  o c c u p a t i o n a l  l i c e n s e s
MN -  a l l  l i c e n s e s  i s s u e d  b y  S t a t e  a g e n c i e s  a n d  o c c u p a t i o n a l  

l i c e n s i n g  b o a r d s
PA -  a l l  p r o f e s s i o n a l  a n d  t r a d e  l i c e n s e s
SD -  d r i v e r s  l i c e n s e s  a n d  a n y  S t a t e  r e g u l a t e d  p r o f e s s i o n a l  

l i c e n s e
VT -  a n y  l i c e n s e ,  c e r t i f i c a t i o n  o r  r e g i s t r a t i o n  i s s u e d  b y  a n  

a g e n c y  t o  c o n d u c t  a  t r a d e  o r  b u s i n e s s ,  i n c l u d i n g  a  
l i c e n s e  t o  p r a c t i c e  a  p r o f e s s i o n  o r  o c c u p a t i o n

3 .  F o r  w h i c h  c h i l d  s u p p o r t  e n f o r c e m e n t  f u n c t i o n s  d o  y o u  
r e s t r i c t / r e v o k e  l i c e n s e s ?

AZ -  W hen  t a k i n g  a  n o n c u s t o d i a l  p a r e n t  t o  c o u r t  f o r
c o n t e m p t ,  AZ a u t o m a t i c a l l y  r e q u e s t s  t h a t  t h e  c o u r t  
r e f e r  t h e  c a s e  t o  t h e  a p p r o p r i a t e  l i c e n s i n g  b o a r d  f o r  
r e v o c a t i o n  o f  t h e  l i c e n s e  o r  f o r  p l a c i n g  t h e  l i c e n s e e  
o n  p r o b a t i o n .

CA -  l o c a t i o n  o f  o b l i g o r s  t o  e n f o r c e  o r d e r s
ME -  R e v o c a t i o n  i s  a v a i l a b l e  f o r  n o n p a y m e n t  o f  c u r r e n t

s u p p o r t ,  f a i l u r e  t o  m a k e  p a y m e n t s  o n  a r r e a r a g e s ,  a n d

10
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f a i l u r e  t o  p r o v i d e  h e a l t h  i n s u r a n c e  c o v e r a g e .
PA -  t o  e n f o r c e  n o n p a y i n g  o r d e r s
MN -  L i c e n s e s  c a n  o n l y  b e  s u s p e n d e d  o r  r e v o k e d  b y  a  c o u r t  

o r d e r  w h i c h ,  f i n d s  t h e  o b l i g o r  i n  a r r e a r s .
SD -  e n f o r c e m e n t  w h e n  f c h e r a  i s  a n  a c c u m u l a t e d  a r r e a r a g e  o f  

$ l r 0 0 0  o r  w o r e  
VT -  l o c a t i o n  o f  o b l i g o r s  t o  e n f o r c e  o r d e r s

4 .  P l e a s e  p r o v i d a  a n y  s t a t i s t i c s  a n d / ' o r  a n e c d o t a l  i n f o r m a t i o n  
a v a i l a b l e  f o r  e a c h  o f  t h e  f u n c t i o n s  r e f e r e n c e d  i n  C<i a b o v e .

AZ -  D u e  t o  l a c k  o f  a u t o m a t i o n ,  n o  s t a t i s t i c s  a r e  k e p t .  AZ 
d i d  r e v o k e  o n e  p s y c h o l o g i s t ' s  l i c e n s e .

CA -  P r o m  J u l y  t o  S e p t e m b e r  1 9 9 3 ,  3 , 0 0 4  o b l i g o r s  w e r e
i d e n t i f i e d  a s  h o l d i n g  l i c e n s e s  f r o m  p a r t i c i p a t i n g  s t a t e  
b o a r d s .  D u r i n g  t h i s  p e r i o d ,  p a y m e n t  a g r e e m e n t s  w e r e  
s u c c e s s f u l l y  n e g o t i a t e d  w i t h  1 , 0 6 7  o b l i g o r s .  CA a l l o w s  
5 m o n t h s  f o r  p a y m e n t  a g r e e m e n t s  t o  b e  n e g o t i a t e d  a n d  
t h e  l i c e n s e  r e s t r i c t i o n / r e v o c a t i o n  t o  b e  r e l e a s e d .

HE -  n o n e
MN -  T h e  s t a t u t e  h a s  n o t  b e e n  u s e d  m u c h  e x c e p t  a s  a  t h r e a t .
PA -  P r o c e d u r e s  b e i n g  d e v e l o p e d  w i l l  f o c u s  o n  e n f o r c e m e n t .
SD -  n o n e
VT -  VT d o e s  n o t  t r a c k  c o l l e c t i o n s  a t t r i b u t a b l e  t o  l i c e n s e  

r e v o c a t i o n .

S .  W h a t  h a v e  b e e n  t h e  c o s t s  a s s o c i a t e d  w i t h  i m p l e m e n t a t i o n  o f  
l i c e n s i n g  r e s t r i c t i o n s / r e v o c a t i o n s ?

AZ -  No s t a t i s t i c s  a r e  k e p t .  H o w e v e r ,  s t a r t - u p  c o s t s  w e r e  
m i n i m a l  b e c a u s e  t h e  p r o c e s s  w a s  i n c o r p o r a t e d  i n t o  t h e  
c o n t e m p t  r e f e r r a l  p r o c e s s .  T h e  m o s t  t i m e  w a s  s p e n t  
r e v i s i n g  t h e  p l e a d i n g s  t h a t  w e r e  f i l e d  w i t h  t h e  c o u r t .

CA -  F r o m  J a n u a r y  l  t h r o u g h .  J u n e  3 0 ,  1 9 9 3 ,  o p e r a t i n g  c o s t s  
f o r  C a l i f o r n i a / s  S t a t e  L i c e n s i n g  M a t c h  S y s t e m  w e r e  
$ 4 2 5 , 6 8 4 .

MN -  n o n e
ME -  N o  d a t a  o r  e s t i m a t e s  a r e  a v a i l a b l e . .  H o w e v e r ,  c o s t s

i n c u r r e d  a r e  f a r  l a s s  t h a n  t h e  t o t a l  c o l l e c t e d  1;o d a t e .
PA -  s t a f f  t i m e  a n d  AD? d e v e l o p m e n t
SD -  No d a t a  a v a i l a b l e .  H o w e v e r ,  t h e r e  w a s  c o n s i d e r a b l e

c o m p u t e r  p r o g r a m m i n g  d o n e  a n d  a  p a r a l e g a l  w a s  h i r e d  t o  
n e g o t i a t e  w i t h  o b l i g o r s .

VT -  n o n e

4 .  W h a t  c h i l d  s u p p o r t  c o l l e c t i o n s  h a v e  r e s u l t e d  f r o m  t h e  
l i c e n s i n g  i n i t i a t i v e ?

AZ -  No s t a t i s t i c s  a r e  a v a i l a b l e .

1 1
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CA -  D ue  -co t h e  n a t u r e  o f  t h i s  p r o g r a m , .  i t  i s  n o t  p o s s i b l e  
t o  c l e a r l y  i d e n t i f y  t h e  c o l l e c t i o n s  t h a t  i t  g e n e r a t e s .  
H o w e v e r ,  S t a n i s l a u s  c o u n t y  a v e r a g e s  $ 1 , 5 3 8  i n  
c o l l e c t i o n s  p e r  l i c e n s e  m a t c h .  s t a t e w i d e ,  CA e s t i m a t e s  
t h a t  c o l l e c t i o n s  a v e r a g e  $ 1 , 0 0 0  t o  $ 1 , 2 0 0  p e r  m a t c h .

ME -  s i n c e  A u g u s t  2 1 9 9 3 ,  o v e r  7 , 0 0 0  a b s e n t  p a r e n t s  h a v e
p a i d  $ 4 . 7  m i l l i o n  u n d e r  t h i s  n e w  p r o g r a m .

MN -  u n k n o w n
PA -  A l t h o u g h  a  c o u p l e  o f  l o c a l  PA c o u r t s  h a v e  i s s u e d

l i c e n s e  r e v o c a t i o n  o r d e r s ,  t h e r e ' s  n o  c o l l e c t i o n  d a t a  
y e t .

SD -  I n  u a r l y  N o v e m b e r ,  a p p r o x i m a t e l y  1 0 , 6 0 0  n o t i c e s  w e r e  
s e n t  t o  o b l i g o r s  w i t h  a  $ 1 , 0 0 0  a r r e a r a g e .
A p p r o x i m a t e l y  2 0 0  r e p a y m e n t  a g r e e m e n t s  h a v e  b e e n  
a r r a n g e d  a n d  7 0  l u m p  s u m  p a y m e n t s  r e c e i v e d  t o t a l i n g  
a p p r o x i m a t e l y  $ 2 0 0 , 0 0 0 .

VT -  VT d o e s  n o t  t r a c k  c o l l e c t i o n s  b a s e d  o n  l i c e n s i n g .

7 .  W h a t  o t h e r  b e n e f i t s  h a v e  r e s u l t e d  f r o m  l i c e n s i n g  
r e s t r i c t i o n s / r e v o c a t i o n s ?

AZ -  I V - D  a t t o r n e y s  h a v e  i n d i c a t e d  t h a t  t h e  t h r e a t  o f
r e f e r r a l  t o  t h o  p r o f e s s i o n a l ' s  l i c e n s i n g  b o a r d  h a s  b e e n  
a  g r e a t  d e t e r r e n t  a n d  t h a t  t h e y  h a v e  s e e n  a  l a r g e  
i n c r e a s e  i n  c o o p e r a t i o n  f r o m  l i c e n s e d  p r o f e s s i o n a l s .

CA -  T h e  l i c e n s i n g  m a t c h  h a s  p r o v i d e d  a d d i t i o n a l  i n f o r m a t i o n  
o n  a b s e n t  p a r e n t s '  b u s i n e s s  l i c e n s e s  a n d  h e l p  i n  
l o c a t i o n .

ME -  I V - D  s e n t  n o t i c e s  t o  d e l i n q u e n t  o b l i g o r s  a b o u t  p o s s i b l e  
l i c e n s e  r e v o c a t i o n .  F e e d b a c k  f r o m  t h e s e  n o t i c e s  
y i e l d e d  a  t r e m e n d o u s  a m o u n t  o f  c u r r e n t  i n f o r m a t i o n  o n  
l o c a t i o n ,  i n c o m e ,  a s s e t s ,  e t c .  M a n y  o b l i g o r s  w h o  h a d  
n e v e r  p a i d  o r  b e e n  l o c a t e d  r e s p o n d e d  b y  c a l l i n g ,  
a p p e a r i n g  a t  l o c a l  o f f i c e s ,  a n d  s e n d i n g  m o n e y .

MN -  u n k n o w n
PA -  J u s t  t h e  n e w s  a b o u t  t h i s  t e c h n i q u e  h a s .  c a u s e d  s o m e  

o b l i g o r s  t o  c o m e  f o r w a r d .
SD -  T h i s  g o t  t h e  o b l i g o r ' s  a t t e n t i o n .  I t  i s  a  v e r y  

e f f e c t i v e  l e v e r  a n d  g o o d  p u b l i c i t y .
VT -  T h e  e x i s t e n c e  o f  t h i s  l a w  m a y  h a v e  p r o v i d e d  a n

i n c e n t i v e  f o r  o b l i g o r s  t o  k e e p  c u r r e n t  i n  t h e i r  m o n t h l y  
c h i l d  s u p p o r t  o b l i g a t i o n .

8 .  W h a t  p r o b l e m s  h a v e  y o u  e n c o u n t e r e d  i n  i m p l e m e n t i n g  l i c e n s e  
r e s t r i c t i o n s / r e v o c a t i o n s ?

AZ -  D u *  t o  t h e  l a c k  o f  a u t o m a t i o n ,  b o t h  a t  I V - D  a n d  a t  t h e  
l i c e n s i n g  b o a r d  l e v e l ,  i t  i s  n o t  e a s y  t o  d e t e r m i n e  
w h e t h e r  o r  n o t  a n  i n d i v i d u a l  h a s  a  l i c e n s e  c o v e r e d  b y  
t h i s  p r o v i s i o n .
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CA -  T h e  p r i n c i p a l  p r o b l e m  h a s  b e e n  i n  r e t r o f i t t i n g  t h e  
s y s t e m  d e s i g n  t o  a c c o m m o d a t e  e a c h  l i c e n s i n g  a g e n c y .

ME -  T h e  m a i n  p r o b l e m  w a s  d e l a y s  i n  d e v e l o p i n g  a n d
i m p l e m e n t i n g  t h e  p r o g r a m s  f o r  t h e  a u t o m a t e d  s y s t e m .

MN -  n o n e
PA -  I n  P A ,  t h e  p r o b l e m  i s  t h e  l a r g e  n u m b e r  o f  a g e n c i e s  t h a t  

i s s u e  l i c e n s e s ;  t h e r e  a r e  2 7  i s s u i n g  a g e n c i e s ,  b o a r d s ,  
a n d  c o m m i s s i o n s  a t  t h e  S t a t e  l e v e l .  S om e l i c e n s e s  a r e  
a l s o  i s s u e d  b y  t h e  c o u n t y  g o v e r n m e n t .

SD -  O n e  p r o b l e m  w a s  c o o r d i n a t i o n  a m o n g  a l l  a f f e c t e d
a g e n c i e s ,  e s p e c i a l l y  t h e  c o u r t s .  ( I n  S D , n e w  p a y m e n t  
a g r e e m e n t s  m u s t  b e  r a t i f i e d  b y  t h e  c o u r t . )  A s e c o n d  
p r o b l e m  c o n c e r n e d  p a y o r s  w h o  w e r e  m o r e  t h a n  $ 1 , 0 0 0  i n  
a r r e a r s  b u t  w h o  w e r e  c u r r e n t l y  p a y i n g  u n d e r  a n  o l d  
c o u r t  o r d e r .  U n d e r  t h i s  p r o g r a m ,  a l l  c a s e s  w i t h  a n  
a r r e a r a g e  o f  $ 1 , 0 0 0  o r  m o r e  a r e  r e - r e v i e w e d  a n d  
s o m e t i m e s  u p d a t e d .  T h i s  p r o c e s s  a n g e r e d  p e o p l e  w h o  
v e r s  c u r r e n t l y  p a y i n g  o n  t h a i r  a r r e a r a g e .

VT -  V e r m o n t ' s  s y s t e m  r e q u i r e s  t h a t  a p p l i c a n t s  f o r  l i c e n s e s  
c o m p l e t e  a  s e l f - a t t e s t i n g  f o r m  a b o u t  w h e t h e r  o r  n o t  
t h e y  h a v e  a  c h i l d  s u p p o r t  o b l i g a t i o n .  C u r r e n t l y  t h e r e  
i s  n o  m e t h o d  o f  v e r i f y i n g  t h i s  i n f o r m a t i o n .

9 .  A n y  o t h e r  c o s t a . e a t s  o f  g e n e r a l  i n t e r e s t  o r  o f  i n t e r e s t  t o  
o t h e r  S t a t e s  w o r k i n g  i n  t h i s  a r e a ?

AZ -  n o n e
CA -  C a l i f o r n i a ' s  S t a t e  L i c e n s i n g  M a t c h  S y s t e m  h a s  b e e n  a n  

e f f e c t i v e  e n f o r c e m e n t  t o o l .  T h e y  r e c o m m e n d  t h e i r  
s y s t e m  t o  o t h e r  S t a t e s  a n d  a r e  w i l l i n g  t o  a s s i s t  o t h e r  
S t a t e s  w h e n  r e q u e s t e d .

ME -  O p p o n e n t s  o f  t h e  l a w  i n  t h e  s t a t G  l e g i s l a t u r e  h a v e
i n t r o d u c e d  a  b i l l  t o  r e p e a l  t h e  l a w .  T h e  G o v e r n o r  h a s  
p u b l i c l y  s t a t e d  t h a t  h e  w i l l  v e t o  t h e  b i l l  i f  i t  
p a s s e s .

MN -  MN r e c o m m e n d s  t h a t  S t a t e s  e n a c t  l e g i s l a t i o n  l i k e
C a l i f o r n i a ' s  a n d  t h a t  t h e  p r o c e s s  b e  a d m i n i s t r a t i v e  
r a t h e r  t h a n  r e q u i r e  a  c o u r t  o r d e r .

PA -  PA i d e n t i f i e d  t h r e e  m a i n  i s s u e s .  F i r s t ,  o n e  m u s t  
e n s u r e  t i m e l y  r e i n s t a t e m e n t  o f  a  r e v o k e d  l i c e n s e ,  
s e c o n d ,  o n e  m u s t  h a v e  d u e  p r o c e s s  p r o t e c t i o n s  t o  a l s o  
e n s u r e  t h a t  t h e  r i g h t  p e r s o n ' s  l i c e n s e  i s  b e i n g  
r e v o k e d .  T h i r d ,  k e e p  t h e  p r o c e s s  a s  s i m p l e  a n d  
s t r a i g h t  f o r w a r d  a s  p o s s i b l e .

SD -  T h i s  i s  a  v e r y  e f f e c t i v e  t o o l .
VT -  n o n e

TOTAL P . 14
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Costs related to adoption of regulations.
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*Sec. 3. AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) o f this section to recover unpaid minimum 
wages, unpaid overtime compensation, or liquidated damages, if the employee 
and the employer have signed a written agreement and the Department has issued 
a certificate approving the agreement as not in violation o f AS 23.10.050-23.150, 
the employer is not subject to an award o f liquidated damages under (a) o f this 
section.

(e) The commissioner may supervise the payment o f the unpaid 
minimum wages or the unpaid overtime compensation owing to any employee or 
employees under AS 23.10.060 or 23.10.065, and the agreement o f any employee 
to accept such payment shall, upon payment in fu ll, constitute a waiver by such 
employee o f any right he or she may have under AS 23.10.060 or 23.10.065 to 
such unpaid minimum wages o f overtime compensation and an additional equal 
amount as liquidated damages.
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nation ignores this distinction betw een a t­
to rney’s fees and compensation, in effect 
creating  a new definition o f "com pensa­
tion." Such a construction effectively  ren­
ders m eaningless the s ta tu te ’s distinction 
between "compensation” and a tto rney ’s 
fees, in violation of the rule th a t a  " s ta tu te  
should be construed so th a t e ffec t is given 
to all its provisions, so th a t no p a r t will be 
inoperative or superfluous, void o r  insignif­
icant." Libby v. City of Dillingham, 612 
P.2d 33, 43 (Alaska 1980) (Rabinowitz, J., 
concurring), citing 2A Sands, Sutherland 
Statutory Construction, § 46.06, a t 63 
(4th ed. 1973).

The purpose o f AS 23.30.155(j) is to pre­
vent a claim ant from retaining funds he is 
not entitled to, while providing a  reim­
bursem ent mechanism which so ften s the 
financial burden on claim ants w ho have 
been overpaid. This fram ew ork is inappli­
cable to cases involving an em ployer’s pay­
m ent of a tto rney 's  fees to the em ployee's 
atto rney  during  the pendency o f a  w orkers ' 
com pensation appeal which is u ltim ately  re­
solved in favor of the employer. The A ct’s 
generous legal ra te  schedule w as designed 
to account fo r the contingent n a tu re  of 
recovery in w orkers' com pensation cases.1 
The m ajority’s desire to com pensate Croft 
for his e ffo rts  in this case is th u s  mis­
placed; C roft is overcornpensated fo r the 
w orkers ' compensation cases which he 
wins.

If  the legislature had intended to  provide 
a  s ta tu to ry  mechanism for repay ing  the 
overpaym ent of attorney’s fees, I am  puz­
zled why it would have chosen th e  gradual 
repaym ent mechanism provided by  AS 23.- 
30.!55(j). Unlike the injured claim ants 
whom the repaym ent mechanism  is de­
signed to protect, attorneys a re  n o t o ften  in 
such dire financial circum stances th a t poli­
cy dictates g radual repaym ent o f  over­
paym ents.

Instead o f deviating from the m andates 
of the A ct’s language and purpose, I would 
hold th a t the overpaym ents received by an 
a tto rney  in a  w orkers' com pensation case

I. Wien Air Alaska v. Arant, 592 P.2d 352, 366
(Alaska 1979) ("high awa-ds for successful
claims may be necessary for an adequate overall

ara  not "com pensation" within the meaning 
of the Act, and therefore that AS 23.30- 
155(j) does not limit the recovery by an 
em ployer o r insurance carrier of overpaid 
a tto rney 's fees. If  this law is to be 
changed, I believe it is the province of the 
legislature to do so.

(o f «» :iimn«muM>

Joseph  McKEGW N, Kevin A nderson, 
T erran ce  S m ith  and  Robert 

Boyer, P e titio n ers ,

v.

KINNEY SH O E CORPORATION, d /b /a  
K inney  Shoes, F o o tlo ck e r and Lady 

F oo tlocker, R espondents.

No. S-4024.

Suprem e C ourt o f Alaska.

Nov. 15, 1991.

In class action su it for liquidated dam­
ages under S ta te  W age and Hour Act, re­
view was so u g h t of o rder o f the Superior 
Court, Third Judicial D istrict, Anchorage, 
Brian C. Shortell, J., refusing  to declare 
em ployer’s private se ttlem en t agreements 
with pu ta tive class membera void. The 
Suprem e Court, Burke, J., held that; (1) 
private se ttlem en ts w ere void on grounds 
o f public policy, and (2) employees who 
received se ttlem en t paym ents did not have 
to tender them  back before joining class 
action.

O rder vacated.

1. L ab o r R e la tions <3=>1298
Em ployer’s private settlem ent of 

claims fo r unpaid overtim e and liquidated 
dam ages under S tate W age and Hour Act 
w as injurious to in te rests  of public and

rate of compensation, when counsel's work on 
unsuccessful claims is considered").
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thus void on grounds o f public policy. AS
23.10.050 e t  seq.

2. L ab o r R elations «=>1298
Em ployer's private settlem ent of 

claims for unpaid overtim e and liquidated 
dam ages under F air Labor S tandards Act 
would be void. F air Labor S tandards Act 
of 1938, §§ 1-19, 29 U.S.C.A. §§ 201-219.

3. L abor R ela tions ®=1298
Em ployees who received paym ents 

from  em ployer in purported se ttlem en t of 
claims for liquidated dam ages under S tate 
W age and H our A ct did not have to tender 
back those paym ents before they could join 
class action: se ttlem ents had been found 
void ab initio as violative of public policy 
and w ere not m erely being rescinded. AS
23.10.050 e t  seq.

4. C o n trac ts  ®=258
Rescission is equitable rem edy th a t ab­

rogates, annuls, o r unm akes contract en­
tered into th rough  m istake, fraud , or du­
ress.

5. C o n trac ts  <3=98
Void agreem ent never a tta in s legal ef­

fec t as c o n tra c t

David E. Grashin, David G rashin & As­
soc., A nchorage, John E. Casperson, Faulk­
ner, Banfield, Doogan & Holmes, Seattle, 
for petitioners.

William F. Mede, Scott J . N ordstrand, 
Owens & T urner, A nchorage, fo r respon­
dents.

Before RABINOW ITZ, C J ., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ .

OPINION

BURKE, Justice.

This case requires ua to  decide w hether 
an em ployer and an  em ployee may private­
ly se ttle  claim s fo r liquidated dam ages aris­
ing under the A laska W age and H our A c t 
We conclude th a t  they m ay n o t

I

F our individual p laintiffs b rought class 
action w age and hour claims aga inst Kin­
ney Shoe Corporation. The claims were 
b rough t on behalf of six classes of p ast and 
p resen t Kinney employees. All of the 
claim s alleged violations of the A laska 
W age and H our A ct (AWHA), AS 23.10.- 
03Q-.150; four o f the classes represented  
w ere p ast and p resen t employees to whom 
Kinney allegedly had not paid overtime 
w ages required by the AWHA.

Or. March 1, 1990, the superior court se t 
oral a rgum ent on class certification for 
April 25, 1990. On April 4, 1990, Kinney 
sen t individual se ttlem en t offers to pu ta­
tive class m em bers. The offers proposed 
m onetary settlem ents tailored to compen­
sa te  each recipient for his o r her specific 
unpaid w ages, in  re tu rn , Kinney dem and­
ed w aiver o f “any righ ts [the recipient] 
m ight have ag a in st Kinney . . .  for all of 
the claims which w ere or could have been 
asserted  in the class action la w su it’’ Kin­
ney m ade clear in its se ttlem en t o ffers th a t 
the class action law suit sough t “ recovery 
of, am ong o ther things, unpaid overtime, 
bonuses and certain  deductions from  pay­
checks.’’ Some o f the solicited employees 
or ex-employees chose to accept Kinney’s 
offer.

One day before oral argum en t on certifi­
cation, petitioners moved to have the supe­
rior court declare void the private settle­
m ents th a t some putative class members 
had entered  into w ith Kinney. The superi­
or co u rt decided to  review the private se t­
tlem en t issue in detail before ruling  on 
class certification. F u rth er briefing and 
oral arg u m en t followed. Finally, on June 
18, 1990, the superior court both certified 
the classes and denied petitioners’ motion 
to declare void Kinney’s private se ttlem ent 
ag reem ents w ith putative class members. 
This court subsequently  gran ted  plaintiffs ' 
petition fo r review oh the question w hether 
the superior court erred  by not declaring 
the se ttlem en t agreem ents void.

II

[1] The class action law suit underlying 
the p resen t appellate review involves a va­
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riety  of s ta tu to ry  claims. K inney's se ttle­
m ent o ffers attem pted  to encom pass all o f 
those asserted  claims. Consequently, peti­
tioners initially asserted  multiple chal­
lenges to the validity of the se ttlem ents. 
Both parties, however, focus here upon a 
single question. We likewise lim it the 
scope of o u r review to the sam e narrow  
issue: w hether an em ployer’s private se t­
tlem ent o f a claim fo r unpaid overtim e and 
liquidated dam ages under the AWHA is 
injurious to in terests o f the public and, 
therefore, void on the grounds of public 
policy. 14 S. Williston, A Treatise on the 
Law o f Contracts § 1629, a t  8 (W. Jeag e r, 
3d ed. 1972).

The s ta ted  policy behind the AWHA is to 
p ro tec t “ the health, efficiency, and general 
well-being of w orkers.” AS 23.10.050(2). 
To th a t end, an em ployer who fails to  pay 
overtim e as required by AS 23.10.060 faces 
several possible civil and criminal penal­
tie s .1 The civil penalty m ost pertinen t to 
th is case is the provision in the AWHA for 
liquidated dam ages in the am ount of actual 
unpaid overtim e and "an additional equal 
am ount." AS 23.10.110(a). “Such dam ­
ages in the ac t a re  a type o f punitive dam ­
ages, not, a s  in o the r contexts, a sub stitu te  
for com pensatory dam ages." Gore v. 
Schlumberger Ltd., 703 P .‘2d 1165, 1166 
(Alaska 1985).

As ou r opinion in Gore indicated, the 
liquidated dam ages provision of AWHA is 
intended to fu rth e r  the policy behind the 
AW HA by punishing the violating employ­
er. See id. Accordingly, when an  employ­
e r  violation is established, "liquidated dam-

I. As we previously have explained:
The (AWHA] prescribes with comprehen­

sive specificity the remedies available for its 
violation. An employee may recover his un­
paid minimum wages or unpaid overtime 
compensation, and an identical sum as liqui­
dated damages. Reasonable 81101116/5 fees 
arc afforded. The Commissioner of Labor 
may obtain injunctive relief and criminal pen­
alties may be imposed of not less than $100 
nor more than $2,000, or imprisonment for 
not less than ten nor more than ninety days, 
or both. The comprehensiveness of this re­
medial system implies that the legislature did 
not intend to allow further unenumerated 
remedies.

Core v. Schlumberger Ltd., 703 P.2d 1165, 1165-
66 (Alaska 1985) (footnotes omitted).

ages . . .  m ust be gran ted  as a  m atter of 
law." Alaska In t’l Indus., Inc. v. Musar. 
ra, 602 P.2d 1240, 1249 (Alaska 1979); see 
also AS 23.10.110(a) (a violating employer 
"is liable ’’ for liquidated dam ages) (em­
phasis added). One inheren t characteristic 
of this punitive scheme, of course, is that 
an em ployer’s violation often  m ust be es­
tablished by private action. I f  the employ­
e r  entices the private actor— the unpaid 
employee— to se ttle  a legitim ate claim, a 
violating em ployer may then escape with­
o u t an adjudication of liability and without 
punitive sanction. An in terpretation  of the 
AWHA th a t would perm it such escape 
counterm ands the very purpose of the liqui­
dated dam ages provision. I f  the liquidated 
dam ages available under the AWHA were 
m eant mainly L'* com pensate the wronged 
employee, one m ight reasonably argue  that 
compromise or se ttlem en t by the wronged 
employee m ight be appropriate. Because 
the liquidated dam ages are not compensa­
tory, an em ployee's capacity to compromise 
o r se ttle  fo r a  lesser am ount should be 
extrem ely restricted . Accord 3 N. Singer, 
Sutherland Statutory Construction 
§ 59.05 (C. Sands 4th ed. 1978) (punitive 
law3 perta in ing  to public health and safety 
m ust be given “substantial e ffec t"—espe­
cially "w here penalties a re  recoverable in 
civil actions prosecuted by private individu­
als").

(2] We note th a t fu rth e r  support for 
prohibiting employee se ttlem en t of AWHA 
claims w ithout judicial approval appears in 
the federal courts’ in terpretation  of the 
F air Labor S tandards A ct (FLSA).2 The

2. We have recognized lhat the AWHA is based 
on the Federal Labor Standards Act of 1938 
(codified os amended at 29 U.S.C. §§ 201-219 
(1988)). Eg.. Webster v. Bechtel, Inc.. 621 P.2d 
890, 895 (Alaska 1980). The two Arts are not 
identical, however, See id. (AWHA imposes on 
employers a higher standard of overtine pay 
than does federal law). And, of '.‘ourse, federal 
couiit interpretations of the FLFA are not bind­
ing on Alaska court interpretations of the 
AWHA. See Dresser In d r j.,  Inc. v. Alaska Dep't 
o f Labor, 633 P.2d 998, 1002 .Alaska 1981). cert, 
denied, 455 U.S. 1019, 102 S.Ct. 1716, 72 L.Ed.2d 
137 (1982). However, we have found the feder­
al court interpretations of the FLSA helpful in 
interpreting consistent aspects of the AWHA. 
See, e.g„ Gore, 703 P.2d at 1166.
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traditional federal ru le prohibits compro­
mise or release of liquidated dam ages lia­
bility under the FLSA on the theory th a t 
guch agreem ents "will tend to nullify the 
deterrent effect which Congress plainly in­
tended [the liquidated dam ages provision] 
should have." Brooklyn Sav. Bank v. 
O'Neil, 324 U.S. 697, 710, 65 S .C t 895, 903, 
89 L.Ed. 1296 (1945). “To allow contracts 
for waiver of liquidated dam ages approxi­
mates situations w here courts have uni­
formly held th a t con tracts tending to en­
courage violation o f laws are void as con­
trary  to  public policy." Id. Having re­
viewed recent federal precedent on this 
po in t we believe th a t under federal law the 
settlem ents in the p resen t case would be 
void, fo r much the sam e reason th a t we 
find them  void under A laska law. See gen­
erally Lyn n ’s Food Stores, Inc. v. United 
States, 679 F.2d 1350, 1352-54 (11th Cir. 
1982).*

In sum, perm itting  private se ttlem en t of 
liquidated dam ages claims under the 
AWHA is contrary  to the stro n g  policy 
behind the AWHA and its liquidated dam ­
ages provisions. We thus conclude th a t 
the superior court e rred  by no t declaring 
void the settlem ents in th is case, insofar as 
the settlem ents purported  to compromise 
AWHA claims for unpaid overtime.

I l l

[3] Finally, Kinney argues th a t if the 
settlem ents in th is case are found to be 
void, then the em ployees who have received 
se ttlem en t paym ents from  Kinney m ust 
tender back those paym ents before they 
m ay join the class action law suit here. 
K inney's argum en t principally relies upon 
our decision in Thorstenson v. Arco Alas­
ka, Inc., 780 P.2d 371, 375 (Alaska 1989). 
T here we w rote th a t  "[t]ender o f the bene­
fits received under an  agreem ent is ordi­
narily a p rerequisite to  an action a t  law fo r 
rescission o f the a g re e m e n t” Id.

3. Wc recognize that the FLSA permits nonpri­
vate settlements, supervised by the Secretary of 
Labor or the district court See 29 U.S.C. § 216 
(1988); see a lso  Lynn's Food  Stores, 679 F.2d at 
1353-54. We have discovered no federal deci­
sions, however, that have adopted any excep­
tions to the prohib ition against private settle-

McKEOWN v. KINNEY SH O E CORP. A laska 1 0 7 1
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P etitioners ' a rgue  in response th a t Thor­
stenson does no t control here. Petitioners' 
note th a t they  moved the superior court not 
fo r rescission of the se ttlem en t agree­
m ents, b u t fo r an o rder declaring the 
ag reem ents void ab in itio  as violative of 
public policy. Thus, according to petition­
ers, the tender-back requirem ent recog­
nized in Thorstenson has no application on 
these facts. We agree  with petitioners.

[4 ,5 ] An action to have an agreem ent 
declared void as violative of a s tr tu te  o r of 
public policy is an entirely d iffe ren t action 
than one fo r rescission. Rescission is an 
equitable rem edy th a t abrogates, annuls, 
o r unm akes a contract entered  into through 
m istake, fraud, o r duress. Dreiling v. 
Home State Life Ins. Co., 213 Kan. 137, 
515 P.2d 757, 767-68 (1973). A void agree­
ment, on the o ther hand, never atta ins le­
gal e ffec t as a  contract. 1 A. Corbin, Cor­
bin on Contracts § 7 (1963); see also Cur- 
rington v. Johnson, 685 P.2d 73, 78 (Alas­
ka 1984). As a  result, the tender-back re­
quirem ent th a t  may arise as a prerequisite 
to  an action fo r rescission has no relevance 
in an action to declare an agreem ent void. 
Thus, assum ing  they are  otherw ise quali­
fied, the potential class m em bers who en­
tered  into se ttlem en t agreem ents with Kin­
ney now m ay join the class action lawsuit 
w ithout f ir s t  tendering back any settlem ent 
money received.4

The superior court order denying peti­
tioners’ motion to declare void Kinney’s 
se ttlem en t agreem ents w ith potential class 
m em bers i3 VACATED. The superior 
court is instructed  to  en te r an order declar­
ing all se ttlem ents in th is case void, insofar 
aa they p u rp o rt to  compromise claims for 
unpaid overtim e under the A laska W age 
and H our A c t

to $«rmjHM«svsnH>
. 5 ^  Ar

merits of am FLSA cla im . See, e.g., Lynn's Food 
Stores, 679 F.2d at 1353 n. 9.

4. Of course, K inney may offset damages u lt i­
mately awarded to particular employees by any 
amount that it has already paid to those employ- 
ees in  its attempt to settle their claims.
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T h i s  p r o p o s e d  l e g i s l a t i o n  w i l l  w o r k  a  s i g n i f i c a n t  c h a n g e  i n  

t h e  w a g e  a n d  h o u r  l a w s  o f  A l a s k a .  T h e r e  a r e  f o u r  a r e a s  o f  
p o t e n t i a l  i m p a c t  t h a t  s h o u l d  b e  a d d r e s s e d .  T h e y  a r e  a s  f o l l o w s :

A .  P r i v a t e  s e t t l e m e n t s  o f  w a g e  a n d  h o u r  
d i s p u t e s  w o u l d  b e  p e r m i s s i b l e , 
o v e r r u l i n g  t h e  S u p r e m e  C o u r t ' s  
d e c i s i o n  i n  M cKeown v .  - K i n n e y  s h o e  
c o r p o r a t i o n .

B .  L i q u i d a t e d  d a m a g e s  w o u l d  n o  l o n g e r  
b e  m a n d a t o r y  i n  w a g e  a n d  h o u r  c a s e s ,

C . A u t o m a t i c  l i q u i d a t e d  d a m a g e s  f o r  t h e  
c o m m i s s i o n e r ,  a n d

D . T h e  p o t e n t i a l  e f f e c t  o f  t h e  
l e g i s l a t i o n  o n  c u r r e n t  l i t i g a t i o n .

T h e s e  i s s u e s  w i l l  b e  a d d r e s s e d  s e p a r a t e l y .

A .  P r i v a t e  s e t t l e m e n t s  o f  w a g e  a n d  h o u r  d i s p u t e s  w o u l d  
b o  p e r m i s s i b l e ,  o v e r r u l i n g  t h e  S u p r e m e  C o u r t ' s  d e c i s i o n  
i n  Mc K e o w n  v .  K i n n e v  S h o e  c o r p o r a t i o n ;  8A 0 P, 2*1  I0& S*

I t  h a s  l o n g  b e e n  t h e  r u l e  u n d e r  t h e  f e d e r a l  F a i r  L a b o r  
s t a n d a r d s  A c t  t h a t  a n  e m p l o y e r  c a n n o t  s e t t l e  d i s p u t e s  w i t h  i t s  
e m p l o y e e s  o v e r  w a g e  a n d  h o u r  v i o l a t i o n s  w i t h o u t  c o u r t  o r  D e p a r t m e n t  
o f  L a b o r  a p p r o v a l .  T h i s  r e q u i r e m e n t  i s  i m p o s e d  b e c a u s e  o f  t h e  v e r y  
g r e a t  p o t e n t i a l  f o r  a b u s e  o f  t h e  e m p l o y e r ' s  s t r o n g  b a r g a i n i n g  
p o s i t i o n  o n  t h i s  i s s u e  w i t h  i t s  e m p l o y e e s .  T h i s  i s  e x a c t l y  w h a t  
h a p p e n e d  i n  t h e  K i n n e v  c a s e  c i t e d  a b o v e ,  w h e r e  t h e  e m p l o y e r ,  f a c i n g  
a  p o t e n t i a l  o v e r t i m e  e x p o s u r e  t o  m a n y  o f  i t s  e m p l o y e e s  p a s t  a n d  
p r e s e n t ,  m a d e  i n d i v i d u a l  s e t t l e m e n t  o f f e r s  t h a t  r e p r e s e n t e d  o n l y  
p e n n i e s  o n  t h e  d o l l a r  o f  w h a t  t h e  e m p l o y e r ' s  r e a l  o v e r t i m e  
l i a b i l i t y  w a s  l i k e l y  t o  b e .  A l l  o f  t h e  e m p l o y e e s  w h o  s t i l l  w o r k e d  
f o r  t h e  c o m p a n y  s i g n e d  t h e  a g r e e m e n t  r a t h e r  t h a n  r i s k  t h e  i r e  o f  
t h e i r  e m p l o y e r .  T h e  e m p l o y e r ' s  o f f e r ,  o f  c o u r s e ,  p u t  t h e  e m p l o y e e s  
i n  a  v e r y  a w k w a r d  p o s i t i o n ,  a s  t h e y  c o u l d  n o t  v e r y  w e l l  a s s e r t  
t h e i r  r i g h t s  u n d e r  t h e  l a w  a n d  s t i l l  b e  a o m f o r t a b l e  a b o u t  k e e p i n g  
t h e i r  j o b a .  O t h e r  e m p l o y e e s ,  g e t t i n g  a  v e r y  b r i e f  a n d  b i a s e d  
d e s c r i p t i o n  o f  t h e  i s s u e  f r o m  t h e  e m p l o y e r ,  a n d  s e e i n g  t h e  p r o m i s e  
o f  i m m e d i a t e  c a s h ,  s i m p l y  t o o k  t h e  e m p l o y e r ' s  o f f e r  w i t h o u t  a  f a i r  
o p p o r t u n i t y  t o  e d u c a t e  t h e m s e l v e s  o n  w h a t  t h e  e m p l o y e r  a c t u a l l y  
o w e d  t h e m .  W hen  t h e y  l a t e r  l e a r n e d  w h a t  t h e y  h a d  g i v e n  u p ,  t h e y  
d i s c o v e r e d  t h a t  t h e y  h a d  m a d e  a  v e r y  o n e - s i d e d  d e a l .

I t  w a s  o v e r - r e a c h i n g  o f  t h i s  n a t u r e  t h a t  l e d  t o  t h e  S u p r e m e  
C o u r t ' s  d e c i s i o n  i n  t h e  K i n n e v  c a s e ,  a n d  t h i s  r e m a i n s  t h e  l a w  u n d e r  
t h e  F e d e r a l  A c t .  T h e  K i n n e v  p r o t e c t i o n  i s  a  v e r y  v a l u a b l e  o n e  t o
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e m p l o y e e s  w ho  f i n d  t h e m s e l v e s  c o n f r o n t e d  w i t h  a n  e m p l o y e r  who 
w i s h e s  t o  s e t t l e  i t s  o v e r t i m e  o r  m in im u m  w a g e  e x p o s u r e  f o r  a  
p i t t a n c e .  An e m p l o y e e  i s  i n  a  v e r y  d i f f i c u l t  p o s i t i o n  w h e n  f a c e d  
w i t h  s u c h  a n  o f f e r ,  a n d  t h e  K i n n e y  c a s e  r e p r e s e n t s  t h e  b e s t  
r e s p o n s e  t o  3 u c h  u n d u e  p r e s s u r e .  A s  t h e  l a w  now  s t a n d s ,  
s e t t l e m e n t s  m u s t  b e  r e v i e w e d  f o r  f a i r n e s s  b e f o r e  a p p r o v a l ,  m a k i n g  
s u r e  t h e  w o r k e r  i s  n o t  b e i n g  t a k e n  a d v a n t a g e  o f .  T h i s  p o l i c y  
a l r e a d y  a p p e a r s  i n  AS 2 3 . 0 5 . 1 8 0 ( b ) ,  w h i c h  p r o h i b i t s  a n  e m p l o y e r  
f r o m  u s i n g  i t s  l e v e r a g e  t o  s e t t l e  w a g e  d i s p u t e s  o n  t e r m s  t h a t  a r e  
u n f a v o r a b l e  t o  t h e  e m p l o y e e .

T h e  o n l y  p r o b l e m  w i t h  t h e  K i n n e v  c a s e  i s  t h a t  i t  d o e s  n o t  
e x p l i c i t l y  a d d r e s s  t h e  c o m m i s s i o n e r ' s  a u t h o r i t y  t o  a p p r o v e  
s e t t l e m e n t  a g r e e m e n t s .  E v e r y o n e  p r o b a b l y  a g r e e s  t h a t  t h e  
c o m m i s s i o n e r  s h o u l d  b e  g i v e n  t h e  a u t h o r i t y  t o  s e t t l e  c a s e s  w i t h o u t  
c o u r t  a p p r o v a l .  T h i s  i s  a l l o w e d  a t  t h e  f e d e r a l  l e v e l  a t  2 9  U . S . C .  
5 2 1 6 ( c )  w i t h  a n  e x p l i c i t  s t a t u t o r y  g r a n t  o f  a u t h o r i t y  t o  t h e  
S e c r e t a r y  o f  L a b o r  t o  s u p e r v i s e  s u c h  p a y m e n t s  a n d  s e t t l e m e n t s .  
U n f o r t u n a t e l y ,  HB 4 5 9  d o e s  n o t  t r a c k  t h e  f e d e r a l  l a n g u a g e ,  b u t  
i n s t e a d  g o e s  w e l l  b e y o n d  i t ,  a u t h o r i z i n g  s e t t l e m e n t s  d i r e c t l y  
b e t w e e n  t h e  e m p l o y e r  a n d  t h e  e m p l o y e e  w i t h o u t  t h e  p r o t e c t i o n  a n d  
s a f e g u a r d  p r o v i d e d  b y  c o u r t  o r  D e p a r t m e n t  o f  L a b o r  s u p e r v i s i o n .  
S e e  HB 4 5 9  5 3 ( e )  a n d  ( f )  . HB 4 5 9  g o e s  w e l l  b e y o n d  w h a t  i s  
n e c e s s a r y  t o  c o r r e c t  t h i s  v e r y  s m a l l  p r o b l e m  t h a t  t h e  c o m m i s s i o n e r  
h a s  i n  g e t t i n g  s e t t l e m e n t s  a p p r o v e d .  HB 4 5 9  s h o u l d  b e  r e v i s e d  t o  
t r a c k  t h e  f e d e r a l  l a n g u a g e ,  a u t h o r i z i n g  t h e  c o m m i s s i o n e r  t o  
s u p e r v i s e  s u c h  s e t t l e m e n t s .

HB 4 5 9  s h o u l d  b e  r e v i s e d  a s  f o l l o w s :

S e c t i o n  3 ( e ) :  T h e  c o m m i s s i o n e r  m a y  s u p e r v i s e
t h e  p a y m e n t  o f  t h e  u n p a i d  m in im u m  w a g e s  o r  t h e  
u n p a i d  o v e r t i m e  c o m p e n s a t i o n  o w i n g  t o  a n y  
e m p l o y e e  o r  e m p l o y e e s  u n d e r  AS 2 3 . 1 0 . 0 6 0  o r  
2 3 . 1 0 . 0 6 5 ,  a n d  t h e  a g r e e m e n t  o f  a n y  e m p l o y e e  
t o  a c c e p t  s u c h  p a y m e n t  s h a l l ,  u p o n  p a y m e n t  i n  
f u l l ,  c o n s t i t u t e  a  w a i v e r  b y  s u c h  e m p l o y e e  o f  
a n y  r i g h t  h e  o r  s h e  m ay  h a v e  u n d e r  AS 
2 3 . 1 0 . 0 6 0  o r  2 3 . 1 0 . 0 6 5  t o  s u c h  u n p a i d  m in im u m  
w a g e s  o f  o v e r t i m e  c o m p e n s a t i o n  a n d  a n  
a d d i t i o n a l  e q u a l  a m o u n t  a s  l i q u i d a t e d  d a m a g e s .

HB 4 5 9  5 3 ( f )  s h o u l d  b e  d e l e t e d ,  a s  i t  s u b v e r t s  e n t i r e l y  t h e  
p r o t e c t i o n  a g a i n s t  o v e r r e a c h i n g  b y  t h e  e m p l o y e r  a g a i n s t  t h e  
e m p l o y e e .  I t  w o u l d  b e  a n  e a s y  m a t t e r  f o r  a n y  e m p l o y e r  t o  w i l l f u l l y  
v i o l a t e  o v e r t i m e  a n d  m in im u m  w a g e  r e q u i r e m e n t s  o f  t h e  l a w  a n d  
s i m p l y  s e t t l e  t h o s e  c l a i m s  w i t h  t h e  e m p l o y e e s  o n  t e r m s  v e r y  
f a v o r a b l e  t o  t h e  e m p l o y e r  i f  t h i s  p r o t e c t i o n  i s  n o t  r e t a i n e d .  T h i s  
i s  c e r t a i n l y  t h e  m o s t  d a n g e r o u s  f l a w  i n  HB 4 5 9 .

B- L i q u i d a t e d  d a m a g e s  w o u l d  n o  l o n g e r  b e  m a n d a t o r y  i n  w a g e  
a n d  h o u r  c a s e s .
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U n d e r  c u r r a n t  A l a s k a  l a w ,  c o m p a n i e s  w h o  v i o l a t e  A l a s k a ' s  W age 
a n d  H o u r  A c t  m u s t  p a y  u n p a i d  w a g e s  a n d  a n  e q u a l  a m o u n t  i n  
l i q u i d a t e d  d a m a g e s .  T h e r e  i s  n o  p r o v i s i o n  i n  t h e  l a w  a s  i t  no w  
s t a n d s  t h a t  a l l o w s  f o r  a n y  e x c e p t i o n s  t o  t h e  m a n d a t o r y  i m p o s i t i o n  
o f  l i q u i d a t e d  d a m a g e s .  T h u s ,  a n  e m p l o y e r  w ho  m a k e s  e v e r y  e f f o r t  t o  
c o m p l y  w i t h  t h e  l a w  m ay  s t i l l  f i n d  i t s e l f  f a c i n g  a  l i q u i d a t e d  
d a m a g e s  p e n a l t y .  T h e r e  i s  s o m a  n a t u r a l  c o n c e r n  f o r  i m p o s i n g  t h e  
p e n a l t y  o n  a n  e m p l o y e r  w ho d o e s  i t s  b e s t  t o  c o m p l y  w i t h  t h e  l a w .  
H o w e v e r ,  t h e s e  c a s e s  a r e  a  v e r y  s m a l l  m i n o r i t y .  T h e  m o r e  t y p i c a l  
s c e n a r i o  i n v o l v e s  a  l a r g e  c o m p a n y  d o i n g  b u s i n e s s  o u t s i d e  t h e  S t a t e  
o f  A l a s k a  w ho  d e c i d e s  t o  e n t e r  t h e  m a r k e t  w i t h i n  t h e  s t a t e  a n d  
s i m p l y  i m p o s e s  o n  i t s  A l a s k a  e m p l o y e e s  t h e  s t a n d a r d  c o r p o r a t e  
m e t h o d  f o r  p a y m e n t  o f  w a g e s  a n d  o v e r t i m e .  T h e s e  b u s i n e s s e s  d o n ' t  
b o t h e r  t o  c h e c k  t h e  A l a s k a  S t a t u t e s  t o  d e t e r m i n e  t h e i r  p o t e n t i a l  
a p p l i c a t i o n  a n d  s i m p l y  p r o c e e d  i n  t h e  f a c e  o f  A l a s k a  l a w .

B e c a u s e  m o s t  w a g e  a n d  h o u r  v i o l a t i o n s  g o  u n n o t i c e d ,  t h e  
O u t s i d e  b u s i n e s s  e n j o y s  a n  e x t r e m e  c o m p e t i t i v e  a d v a n t a g e  o v e r  
A l a s k a  b u s i n e s s e s  w ho  k n o w  t h e  l a w  a n d  c o m p l y  w i t h  i t .  W e a k e n i n g  
t h e  l a w  b y  w e a k e n i n g  t h e  l i q u i d a t e d  d a m a g e s  p r o v i s i o n  w i l l  
s u b s t a n t i a l l y  d i m i n i s h  t h e  i n c e n t i v e s  f o r  t h e s e  o u t - o f - s t a t e  
b u s i n e s s e s  t o  c o m p l y  w i t h  A l a s k a  l a w .  T h i s  w o u l d  n o t  b e  a  
d e s i r a b l e  r e s u l t  a n d  w o u l d  o n l y  f u r t h e r  e x a c e r b a t e  t h e  c o m p e t i t i v e  
a d v a n t a g e  o u t - o f - s t a t e  c o m p a n i e s  e n j o y  w ho  c o n t i n u e  t o  o p e r a t e  i n  
v i o l a t i o n  o f  c u r r e n t  s t a t e  l a w .

A l l  o f  t h i s ,  o f  c o u r s e ,  d o e s  n o t  a d d r e s s  t h e  r e a l  p r o b l e m ,  
w h i c h  i s  t h e  b u s i n e s s  t h a t  i s  a w a r e  o f  t h e  l a w  a n d  t a k e s  s t e p s  t o  
c o m p l y ,  o n l y  t o  f i n d  t h a t  a  j u d g e  s o m e w h e r e  d i s a g r e e s  a n d  i m p o s e s  
t h e  l i q u i d a t e d  d a m a g e s  p e n a l t y .  A s  c u r r e n t l y  p r o p o s e d ,  HB 4 5 9  
w o u l d  a l l o w  t h e  e m p l o y e r  t o  e s c a p e  l i q u i d a t e d  d a m a g e s  i f  i t  
d e m o n s t r a t e s  t h a t  t h e i r  a c t i o n  w a s  i n  g o o d  f a i t h  a n d  b a s e d  o n  
r e a s o n a b l e  g r o u n d s .  T h i s  l a n g u a g e  w i l l  b e  t h e  i n e v i t a b l e  s o u r c e  o f  
f u r t h e r  l i t i g a t i o n ,  i n t r o d u c i n g  a n o t h e r  e l e m e n t  o f  u n c e r t a i n t y  a n d  
a n o t h e r  p o i n t  o f  c o n t r o v e r s y  i n t o  w a g e  a n d  h o u r  c a s e s .

Som e p r o p o n e n t s  o f  HB 4 5 9  a r g u e  t h a t  A l a s k a  i s  " o u t  o f  s t e p "  
w i t h  o t h e r  s t a t e s  i n  t h e  w a y  t h e y  h a n d l e  l i q u i d a t e d  d a m a g e s  
q u e s t i o n s .  B e c a u s e  l i q u i d a t e d  d a m a g e s  a r e  n o t  m a n d a t o r y  i n  so m e  
j u r i s d i c t i o n s ,  s o  t h e  a r g u m e n t  g o e s ,  t h e y  s h o u l d  n o t  b e  i n  A l a s k a .

M a n d a t o r y  l i q u i d a t e d  d a m a g e s  i n  A l a s k a  a r e  n o  a c c i d e n t .  T h i s  
s t a t e  h a s  a  l o n g  h i s t o r y  o f  p r o t e c t i n g  i t s  w o r k i n g  m en  a n d  wom en 
f r o m  a b u s i v e  e m p l o y m e n t  p r a c t i c e s .  A s t i f f  p e n a l t y  f o r  t h o s e  w ho 
v i o l a t e  w a g e  a n d  h o u r  l a w s  w i t h  i m p u n i t y  w i l l  d o  m o r e  t o  e n s u r e  
c o m p l i a n c e  t h a n  a n  a r m y  o f  s t a t e  c o m p l i a n c e  o f f i c e r s .  I t  i s  a  
c o s t - e f f e c t i v e  w a y  t o  e n s u r e  t h a t  e m p l o y e r s  f o l l o w  t h e  l a w .  
W o r k e r s  i n  A l a s k a ,  w i t h  i t s  m a n y  r e m o t e  w o r k  s i t e s ,  a r e  e s p e c i a l l y  
v u l n e r a b l e  t o  e m p l o y m e n t  p r a c t i c e s  t h a t  d e m a n d  l o n g  h o u r s  a t  l o w  
p a y .  A n e m p l o y e r  i s  m u c h  m o r e  l i k e l y  t o  a s k  t o o  m u c h  o f  i t s  
w o r k e r s . i n  t h i s  s t a t e  t h a n  a n y w h e r e  e l s e .  T h i s  i s  a  p a r t i c u l a r  
p r o b l e m  i n  A l a s k a  b e c a u s e  s o  m a n y  o f  t h e  e m p l o y e r s  a r e  b a s e d



O u t s i d e ,  h a v i n g  n o  i n t e r e s t  i n  t h e  s t a t e  e x c e p t  p r o f i t s  a n d  n o  
s t a k e  i n  t h e  c o m m u n i t y .  I t  i s  t h e  w o r k i n g  p e o p l e  i n  t h e  s t a t e ,  who 
s t a y  h e r e  a n d  r a i s e  t h e i r  f a m i l i e s  h e r e ,  w h o  d e s e r v e  t h e  p r o t e c t i o n  
c u r r e n t  l a w  o f f e r s .  A n y  w e a k e n i n g  o f  t h e  l a w  w i l l  o n l y  w o r k  t o  t h e  
a d v a n t a g e  o f  O u t s i d e  i n t e r e s t s  a n d  t o  t h e  p r e j u d i c e  o f  A l a s k a  
r e s i d e n t s .

A b e t t e r  a p p r o a c h  w o u l d  b e  t o  d e v e l o p  a  s i m p l e  m e c h a n i s m  t o  
p r o t e c t  e m p l o y e r s  w h o  m a k e  a n  h o n e s t  e f f o r t  t o  c o m p l y  w i t h  t h e  l a w  
f r o m  l i q u i d a t e d  d a m a g e s .  A b e t t e r  s o l u t i o n  t h a n  t h a t  p r o p o s e d  i n  
HB 4 5 9  i s  s u g g e s t e d  b y  t h e  w a y  t h e  D e p a r t m e n t  o f  L a b o r  c u r r e n t l y  
h a n d l e s  s o m e  p a y  p l a n s .  U n d e r  AS 2 3 . 1 0 . 0 6 0 ( 1 5 ) ,  e m p l o y e r s  c a n  
i m p l e m e n t  f l e x i b l e  w o r k  h o u r  p l a n s  i f  c e r t i f i e d  b y  t h e  D e p a r t m e n t .  
A s i m i l a r  c e r t i f i c a t i o n  p r o c e d u r e  c o u l d  e a s i l y  b e  a d o p t e d  f o r  
e m p l o y e r s  a l l o w i n g  t h e m  t o  a p p l y  t o  t h e  D e p a r t m e n t  f o r  a  w r i t t e n  
d e t e r m i n a t i o n  o f  t h e  a p p r o p r i a t e n e s s  o f  w h a t  t h e  e m p l o y e r  p r o p o s e s .  
I f  t h e  c o m m i s s i o n e r  a g r e e s  t h a t  t h e  e m p l o y e r ' s  a c t i o n  i s  l e g a l ,  
c e r t i f i c a t i o n  i s  g i v e n .  T h e  c e r t i f i c a t i o n  t h e n  g i v e s  t h e  e m p l o y e r  
a n  a b s o l u t e  d e f e n s e  t o  l i q u i d a t e d  d a m a g e s ,  i f  a  j u d g e  a t  s o m e  p o i n t  
i n  t h e  f u t u r e  d i s a g r e e s  w i t h  t h e  c e r t i f i c a t i o n  g i v e n  b y  t h e  
D e p a r t m e n t .  O t h e r w i s e ,  t h e  e m p l o y e r  a c t s  a t  i t s  ow n r i s k  i n  
i g n o r i n g  t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  m in im u m  w a g « 3  a n d  o v e r t i m e  
c o m p e n s a t i o n .  T h e r e f o r e ,  S e c t i o n  3 o f  HB 4 5 9  s h o u l d  b e  r e w r i t t e n  
t o  s t a t e  a s  f o l l o w s :

AS 2 3 . 1 0 . 1 1 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( d )  i n  a n  a c t i o n  u n d e r  ( a )  o f  t h i s  s e c t i o n  t o  r e c o v e r  
u n p a i d  m in im u m  w a g e s ,  u n p a i d  o v e r t i m e  c o m p e n s a t i o n ,  o r  
l i q u i d a t e d  d a m a g e s ,  i f  t h e  e m p l o y e e  a n d  t h e  e m p l o y e r  h a v e  
s i g n e d  a  w r i t t e n  a g r e e m e n t  a n d  t h e  D e p a r t m e n t  h a s  i s s u e d  
a  c e r t i f i c a t e  a p p r o v i n g  t h e  a g r e e m e n t  a s  n o t  i n  v i o l a t i o n  
o f  a s  2 3 . 1 0 . 0 5 0 - 2 3 . 1 5 0 ,  t h e  e m p l o y e r  i s  n o t  s u b j e c t  t o  a n  
a w a r d  o f  l i q u i d a t e d  d a m a g e s  u n d e r  ( a )  o f  t h i s  s e c t i o n .

T h e  v i r t u e  o f  t h i s  p r o p o s e d  l a n g u a g e  i s  t h a t  i t  r e m o v e s  a l l  
u n c e r t a i n t y  a n d  d o u b t  o v e r  w h e t h e r  l i q u i d a t e d  d a m a g e s  m ay  b e  
a w a r d e d .  I f  t h e  e m p l o y e r  h a s  a n  h o n e s t  q u e s t i o n  a b o u t  w h e t h e r  t h e  
e m p l o y e e  i s  e n t i t l e d  t o  m in im u m  w a g e  o r  o v e r t i m e ,  t h i s  c a n  b e  
a d d r e s s e d  b y  t h e  D e p a r t m e n t  o n  a  c a s e - b y - c a s e  b a s i s  a n d  t h e  
e m p l o y e r  c a n  p r o c e e d  w i t h o u t  f e a r  o f  h a v i n g  a  l i q u i d a t e d  d a m a g e s  
p e n a l t y  a p p l i e d  a g a i n s t  i t .

S u c h  a  m e c h a n i s m  w o u l d  h a v e  t h e  a d v a n t a g e  o f  a v o i d i n g  f u r t h e r  
c o s t l y  l e g a l  b a t t l e s  b e t w e e n  t h e  e m p l o y e r  a n d  t h e  e m p l o y e e  o v e r  
w h e t h e r  t h e  e m p l o y e r ' s  c o n d u c t  w a s  i n  " g o o d  f a i t h "  a n d  b a s e d  u p o n  
" r e a s o n a b l e  g r o u n d s " .  T h o s e  p h r a s e s  a r e  b r o a d  e n o u g h  a n d  v a g u e  
e n o u g h  t o  c r e a t e  o n l y  f u r t h e r  l e g a l  u n c e r t a i n t i e s  f o r  t h e  p a r t i e s .

A s a  p r a c t i c a l  m a t t e r ,  t h e r e  a r e  o n l y  v e r y  f e w  c a s e s  w h e r e  
t h i s  i s  a  s e r i o u s  c o n c e r n ,  a s  th ©  m o r e  com m on  p r a c t i c e  i s  t h a t  o u t -  
o f - s t a t e  e m p l o y e r s  s i m p l y  a d o p t  t h e  p a y  p r a c t i c e  t h e y  t h i n k  i s
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a p p r o p r i a t e  a n d  a c t  i n  a c c o r d a n c e  t h e r e w i t h .  I t  i s  a  v e r y  r a r e  
c a s e  w h e r e  t h e  e m p l o y e r  t a k e s  t h e  t i m e  t o  d e t e r m i n e  w h a t  A l a s k a  l a w  
r e q u i r e s ,  a n d  t h e n  a c t s  i n  a c c o r d a n c e  w i t h  i t .  T h e  r e a l  p r o b l e m  
w i t h  HB 4 5 9  i s  t h a t  i t  i s  o v e r b r o a d ,  u n d e r m i n i n g  t h e  e m p l o y e e ' s  
p r o t e c t i o n s  i n  a l l  c a s e s  s i m p l y  b e c a u s e  t h e r e  h a v e  b e e n  a  f e w  
r e p o r t e d  i n s t a n c e s  w h e r e  t h e  e m p l o y e r  h a s  t r i e d  t o  c o m p l y  w i t h  t h e  
l a w  b u t  s t i l l  h a d  t o  p a y  l i q u i d a t e d  d a m a g e s .

C . A u t o m a t i c  l i q u i d a t e d  d a m a g e s  f o r  t h e  c o m m i s s i o n e r ,

HB 4 5 9  w o u l d  r e q u i r e  t h a t  e m p l o y e r s  w h o s e  w a g e  a n d  h o u r  
v i o l a t i o n s  a r e  p r o s e c u t e d  b y  t h e  c o m m i s s i o n e r  r e m a i n  s u b j e c t  t o  
m a n d a t o r y  l i q u i d a t e d  d a m a g e s ,  a p p a r e n t l y  o n  t h e  t h e o r y  t h a t  t h e  
c o m m i s s i o n e r  n e e d s  m o r e  " c l o u t "  w h e n  d e a l i n g  w i t h  r e c a l c i t r a n t  
e m p l o y e r s .  On t h e  o t h e r  h a n d ,  HB 4 5 9  w o u l d  m a k e  l i q u i d a t e d  d a m a g e s  
d i s c r e t i o n a r y  f o r  p r i v a t e  a c t i o n s .  T h i s  r a i s e B  o b v i o u s  
c o n s t i t u t i o n a l  p r o b l e m s  w i t h  e q u a l  p r o t e c t i o n .  I f  a l l  p e r s o n s  a r e  
t o  b e  t r e a t e d  t h e  s a m e  u n d e r  t h e  l a w ,  t h e i r  r e m e d y  s h o u l d  n o t  b e  
d i f f e r e n t  i f  t h e y  p u r s u e  t h e i r  c l a i m  t h r o u g h  t h e  c o m m i s s i o n e r  o r  i n  
a n  i n d e p e n d e n t  a c t i o n .  F r e e  a c c e s s  t o  t h e  c o u r t s  f o r  r e d r e s s  o f  
w r o n g s  i s  a  f u n d a m e n t a l  p r i n c i p l e  t h a t  w o u l d  b e  i n h i b i t e d  t h r o u g h  
t h e  c r e a t i o n  o f  s u c h  a  t w o - t i e r  s t r u c t u r e .

T h e  p r e f e r e n c e  HB 4 5 9  g i v a B  t h e  c o m m i s s i o n e r  w o u l d  p r o b a b l y  
n o t  s u r v i v e  a  c o u r t  c h a l l e n g e  a n d  t h e  c o m m i s s i o n e r  w o u l d  a l s o  b e  
d e p r i v e d  o f  t h e  l e v e r a g e  o f  m a n d a t o r y  l i q u i d a t e d  d a m a g e s .

A s  n o t e d  a b o v e ,  HB 4 5 9  w o u l d  m a k e  l i q u i d a t e d  d a m a g e s  
d i s c r e t i o n a r y  i n  m a n y  i n s t a n c e s .  T h e  c o m m i s s i o n e r  s e e k s  t o  e x c e p t  
t h e  s t a t e  f r o m  t h i s  s t a t u t o r y  c h a n g e .  T h e r e  i s  n o  a p p a r e n t  r e a s o n  
w h y  t h e  c o m m i s s i o n e r  s h o u l d  b e  t r e a t e d  a n y  d i f f e r e n t l y  t h a n  o t h e r  
l i t i g a n t B .  T h e  p r o b l e m s  o f  a n  e m p l o y e r  w ho  s e e k f i  t o  c o m p l y  w i t h  
t h e  l a w  a r e  n o  d i f f e r e n t  w h e n  h e  f a c e s  a  l e g a l  c h a l l e n g e  f r o m  t h e  
c o m m i s s i o n e r  o r  a  p r i v a t e  p a r t y .  B o t h  c i r c u m s t a n c e s  s h o u l d  b e  
h a n d l e d  t h e  s a m e .

D . T h e  p o t e n t i a l  e f f e c t  o f  t h e  l e g i s l a t i o n  o n  c u r r e n t  
l i t i g a t i o n .

HB 4 5 9  i n  i t s  p r e s e n t  for m h a s  g o n e  t h r o u g h  s e v e r a l  v e r s i o n s .  
An e a r l y  v e r s i o n  p r o p o s e d  t h a t  i t  w o u l d  a p p l y  o n l y  t o  w ork  
p e r f o r m e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  l e g i s l a t i o n .  Now i t  i s  
d e s i g n e d  t o  r e a c h  a n y  l i t i g a t i o n  o r  a g r e e m e n t s  t h a t  h a v e  n o t  y e t  
b e e n  c o n c l u d e d  a s  o f  t h e  e f f e c t i v e  d a t e  o f  t h e  A c t .  T h i s  i s  
o e r t a i n  t o  g e n e r a t e  a  l o t  o f  c o n t r o v e r s y  o v e r  t h e  l e g a l i t y  o f  
a p p l y i n g  l a w s  r e t r o a c t i v e l y  t o  w o rk  a l r e a d y  p e r f o r m e d .  T h e r e  i s  no  
l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t a k i n g  t h i s  p o s i t i o n ,  e x c e p t  p e r h a p s  
t o  b a i l  o u t  e m p l o y e r s  who a r e  a t t e m p t i n g  t o  3 a v e  t h r o u g h  
l e g i s l a t i o n  w h a t  t h e y  a r e  l i k e l y  t o  l o s e  i n  p e n d i n g  l i t i g a t i o n .  I t  
i s  s i m p l y  p o o r  p o l i c y  t o  r e s o l v e  c o u r t  b a t t l e s  t h r o u g h  l e g i s l a t i o n .  
M a k i n g  a n y  e n a c t m e n t  t h a t  i s  f i n a l l y  a d o p t e d  b y  t h e  l e g i s l a t u r e  
a p p l i c a b l e  o n l y  t o  wo rk p e r f o r m e d  a f t e r  t h a t  d a t e  w i l l  n o t  a l t e r



\
t h e  e x p e c t a t i o n s  o f  t h e  p a r t i e s ,  w h i c h  t h e y  a r e  e n t i t l e d  t o  r e l y  
u p o n  a t  t h e  t i m e  t h e y  p e r f o r m  s e r v i c e s  u n d e r  A l a s k a ' s  w a g e  and h o u r  
l a w .  T h i s  l e g i s l a t i o n  s h o u l d  be r e v i s e d  t o  a p p l y  o n l y  t o  w o r k  
p e r f o r m e d  a f t e r  i t s  e f f e c t i v e  d a t e ,  a v o i d i n g  a n o t h e r  c o n s t i t u t i o n a l  
c h a l l e n g e  t o  A l a s k a ' s  w a g e  a n d  h o u r  l a w s .

!
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Representative Gary Davi$
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You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1. Provides that individual and group disability insurers

(1) may not prohibit a policyholder from selecting the dentist of the policyholder’s 
choice, if the dentist is licensed; may not deny a licensed dentist the right to 
participate as a contract provider; may not authorize a person to interfere with a 
dentist’s diagnosis; and may not require a dentist to obtain x-rays; and

(2) shall disclose applicable provisions on cost of treatment; define reimbursement 
standards; and provide equal coverage for contracting and noncontracting dentists.

Allows a dentist to contract directly with a person for dental care services, and an 
insurer to provide certain information relating to dental care, fees, and services. 
Prohibits enforcement of an insurance policy in violation of AS 21.42.390. Defines 
"dental care services".

Section 2. Applicability section.

S e c t io n  3 .  E f f e c t iv e  d a te .
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1002  Fe d e r a l Receipts
10 0 3  G F  M atch
1004 G F
10 0 5  G F/P r o g r a m  Receipts
100 6  G F / M H T IA  
Other

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS
F U L L - T IM E 0 0 0 0 0 0
P A R T - T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S IS : (Attach a  separate p a g e  f  necessary.; 

N o  fiscal im p a c t

Prepared b y : J o a n  Brow n, Administrative Officer
Divis ion: Insurance ,-n

P h o n e :
Dale:

465-2597
2 /T 5 7 9 A

Approved by C o m m is s io n e r  Paul Fuhs 1 XY lA -
Agency: Com m erce a n d  Econom ic  Developm ent Date: '  '  h

Rev  11/ 9 3
Q iW t» k i

PREPARER TO PROVIDE ALL DISTRIBUTION COPES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information c a l  the Governor's Legislative Office
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3/(00 S pena ra  R oad . S u ite  10 
A nchorage . A laska 99503 

(907) 277- 4675 • FAX: 274-2960

A l a s k a  D e n t a l  S o c i e t y

W e d n e s d a y ,  F e b r u a r y  2 3 ,  1 9 9 4

Representative Gary Davis 
Alaska State Legislature 
Slate Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Davis;

The Alaska Dental Society is pleased to provide you with the attached information sheet relative to 
the following House and Senate Bills currently under review:

Senate Bill 201 - COORDINATING INSURANCE BENEFITS

House Bill 324 - KEEPING THE BOARD OF DENTAL EXAMINERS

House Bill 476 - ANY W ILUNG PROVIDER (Freedom o f Choice fo r  Dental Patients)

House Bill 472 - DENTAL REFERRAL SERVICES (Disclosure o f fees paid)

The information sheet provides you with a comparison of the various types of dental reimbursement 
plans currently being offered to employees as well as a glossary of dental benefits terminology. We 
have devised this chan as a means of educating people about the differences between the various 
programs.

The Alaska Dental Society supports all o f the above legislation because it helps protect the interests 
and freedoms o f our patients. If you have any questions with regards to the information contained 
herein, please contact the Alaska Dental Society at (907) 277-4875.

Sincerely,

The Alaska Dental Society



A  C omparison  of  V arious  R eim bu r sem en t  S y stem s
*

I .c a s t R e s tric tive ........................................................................................................................................................................M ost R es tric tive
D ire c t

R eim bursem ent
Indem nity - N o  

P red e te rm ina tion
Indem n ity  ■ with 

P red e te rm in a tion P P O
C ap ita tion

P la n I IM O
Alt' patients free to chouse any qualified demist? Yes Yes Yes No No No
May any qualified dentist compete lor any w illin g  patient? Yes Yes Yes No No No
Ate patients Itee to choose treatment appropriate to their needs? Yes varies varies varies varies varies
Is predetermination required? No No varies varies varies varies
May patients he referred to any qua lified specialist without prior approval Yes Yes Yes varies varies varies

lo i non-emcigcncy situations?
Do administrative costs generally exceed I.V.i o f the premium? No Yes Yes Yes Yes Yes
Do patients forfeit secondary insurance coverage (coordination o f benefits)? 
Is there a waiting period between enrollment and e lig ib ility  for treatment?

No No No varies Yes Yes
No varies varies varies varies varies

Are there complicated benefits schedules/forms? No Yes Yes Yes Yes Yes
Are pre-existing conditions covered? Yes varies varies varies varies varies
Do small groups have access to coverage? Yes varies varies varies varies varies
Is po licy renewal guaranteed? Yes varies varies varies varies varies
Does the po licy  restrict qua lified providers front participating?
Is comprehensive care covered, inc lud ing cosmetics, orthodontics and TMJ?

No No No Yes Yes Yes
Yes varies varies varies varies varies

Are patients’ treatment options restricted? No varies varies varies varies varies

*This is a general comparison o f plan types and how they operate. Each benefit contract within a plan type is unique and each can exhibit a high 
degree o f variability in benefit coverage. If it is felt (he answer to the question is generally “ yes”  or generally “ no,”  it is so stated, otherwise the 
term "varies" is used.



G lossary  of  D ental  B enefit  T erm in o lo g y

( u p i la l io n  P la n  -  A dentist o r  dentists contract 
w iih the p rogram s ' sponsor  o r  adm inis tra tor  to 
provide all o r  most ol the dental services covered 
under Ihe program  to subscribers in return for 
payment on a per-eapila basis. Dentists receive the 
same Ice each month, per patient, regardless o f  
whether the patient was seen or the type o f  treatment 
provided.

Closed P a n e l  -  A closed panel dental benefits plan 
exists when patients eligible for benefits can receive 
them only if services are provided by dentists w ho 
signed an agreem ent with the benefits plan to 
piovide treatment to patients enro lled  in a specific 
policy. As a result o f  these re im bursem ent m ethods, 
only a small percen tage  o f  practic ing dentists in a 
given geographical area are typically  contrac ted  to 
provide services.

C o o rd in a t io n  o f  B enefi ts  -  The  mutual paym ent o f  
benefits w hen an individual is covered  by two 
separate benefit plans.

Direct R e im b u r s e m e n t  -  A self-funded p rogram  in 
which the individual is re im bursed based on a 
percentage o f  dollars spent for dental care provided, 
and which allows benefic iaries lo seek treatment 
front the dentist o f  their  choice.

Fee-fo r-Serv icc  -  A m ethod  o f  paying practitioners 
on a servicc-hy-servicc, rather than a salaried o r  
capitated, basis.

H e a l th  M a in te n a n c e  O rg a n iz a t io n  ( I I M O )  -  A
legal entity that accepts responsibility  and financial 
risk for p roviding specified services to a defined 
population  during a defined  period o f  lime at a fixed 
price. Provides com prehensive  care to enrollees 
through designated  providers. Enrollees are 
generally assessed a m onthly  paym ent for health 
care services and m ay be required to remain in the 
program  f o r a  specified am ount o f  time.

In d e m n i ty  P lan  w ith  P r e d e t e r m in a t io n  -  A dental 
plan where a third party provides paym ent o f  an 
am ount for specific  services, regardless o f  the actual 
charges m ade by the provider. Paym ent may be 
made c ither  to enro llees  or, by assignm ent, directly 
to dentists. Schedule  o f  A llow ances,  table o f  
a llow ances, or reasonable  and custom ary  plans are 
exam ples  o f  indem nity  plans.

In d e m n i ty  P lan  w i th o u t  P r e d e t e r m in a t io n  -  The
sam e as a standard  Indem nity  Plan except no 
predeterm ination o f  benefits is required.

L eas t  E x p en s iv e  A l te rn a t iv e  T r e a tm e n t  (L K A T ) -  
A limitation in a dental benefits plan that only 
allows benefits for the least expensive  treatment.

O p e n  P an e l  -  A dental benefit  plan charac terized  
by three features: I ) A ny licensed dentist may elect 
to participate: 2) T he  benefic iary  may receive dental 
treatment from am o n g  all licensed dentists, wilh the 
corresponding  benefits being payable  to c ither  the 
beneficiary or  the dentist:  3) T h e  dentist may accept 
o r  refuse any beneficiary.

P r e d e t e r m in a t io n  -  An adm inis tra tive  procedure 
that m ay require subm iss ion  o f  a treatm ent plan to a 
third party before treatment is begun. T he  third 
party usually  returns the trea tm ent plan indicating 
one  o r  m ore o f  the following: pa tien t’s eligibility, 
guarantee o f  e ligibility period, covered services, 
benefit am ounts  payable , applica tion  o f  appropria te  
deductib le , co -paym ent an d /o r  m ax im um  limitation. 
U nder som e program s, p redeterm ination  is required 
when covered  charges are expec ted  to exceed  a 
certain am ount, such as $200.

P r e f e r r e d  P r o v id e r  O r g a n iz a t io n  ( P P O l  -  A
formal ag reem ent be tw een  a purchaser  o f  a dental 
benefits p rogram  and a def ined  g roup  o f  dentists  for 
the delivery  o f  services to a specific  population , as 
an adjunct to a traditional plan, using d iscounted 
fees for cost savings.

Q u a l i f ie d  P r o v id e r  -■ A dentist o r  dental hygienisi 
currently  licensed to practice  dentistry  or  dental 
hygiene in the state o f  A laska  and, in the case  o f  
dentists, one who m aintains current state and local 
business licenses to practice  in Alaska.

S n t n c e  r .w - i ' ip t s  111mii I'ulii i c t  mi Dtninl C n / c  /’n n ’ / n iin  /<W  h y  t i l l - A m e r i c a n  D e n i a l  A s s o c i a t i o n  C o u n c i l  o n  D e n i a l  C a r e  P r o g r a m s



Nineteen slates protect ihe right of patients to receive cu e  from the dentist of their choice. 
Provisioris o f  state laws arc summarized below.

P A T I E N T S *  F R E E D O M  O F  C H O I C E

’Applies to prepaid dental plans 
2App.'i&s to HMOs only 
’Applies to PPO s

; I  ■ <
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A L c r D E F L IL LA M A M S MT NV N J NC OH O K Rl TN TX VA W A

Year e n a c te d 1984 1983 1987 1984 1985 1385 1905 1905 1989 1983 1983 1913 1982 1903 I98G 1983 1983 1906 1988

Employers th a t offer cJosed-panel plans 
m ust a lso  o ffer fee cho ice  oplllori

X X X X X X X
s
i X X X

Employer contribution m ust bo equal 
or com parable

X X X X X X X

Insurers m u s t Inform em ployers of their 
obligation to  offer dual choice

X X

Policies and  p lan s  m ust a How covered 
Individuals to  se lec t (ha dentist of their 
choice

X X X X’ X X X X X

Paym ents m u s t be equal to portlclpall- 
Ing and non-partlclpatlng den tists

X X X X
•

X X

Interference w ith d iagnosis and 
treatm ent prohibited

X X X - X
I

Policies and  plans m ust open 
participation lo  all eligible den tists X X X X1 X X X3

Advisory com m ittee crea ted  to aid 
Im plem entation^ 1 X
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H O U S E  C O M M I T T E E  R E P O R T
(7 )
D a te  R e fe r r e d :  F eb ru a ry  2 4 ,  1 9 9 4 FURTHER REFERRALS:

Date of Committee Action:
The LABOR AND COMMERCE Committee considered: SSHB 487

J u d ic ia r y

F in a n c e

SPONSOR SUBSTITUTE FOR HOUSE BELL NO. 487
SALE/DISPLAY OF MATERIAL HARMFUL TO MINOR 

"An Act relating to the sale, display, or distribution of material harmful to minors at places where minors are 
present or allowed to be present and where minors are able to view such material; and prohibiting the sale or 
display of certain audio recordings, phonograph records, magnetic tapes, compact discs, or videotapes, without 
warning labels and opaque wrappings."
RECOMMENDATIONS: Q / D  ,  \  l>4 the same tide
be replaced with________CL tz? I j O  / o / (  L f C J  | ] a new title
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
5<3 no recommendations
[ ] individual recommendations
[ ] additional referral to the____________________________________ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact_________________

(D e p t ) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

( D c p t y D u e )

1/3 zero fiscal noter~^ L ^ y -^ [ ] zero fiscal note(s)



DAVIS W R IG H T  T R E M A IN E
L a w  O m t- c s

•,’i x v i  i ' p n t u m  S u iw K t  • 1501 F o u r t h  A v e n u e .  ■ S e a ’i i l f ,  W a s h in g t o n
6aR-3i5>'i

D e b o r a  K \ K iu s te n j .e n  
(sob) bviT-bij |

March 14, 1994

V IA  F A C S IM IL E

D a v i d  E.  L e i b o w i t z ,  E s q .
E x e c u t i v e  V i c e - P r e s i d e n t  and G e n e r a l  C o u n s e l  
R e c o r d i n g  I n d u s t r y  A s s o c i a t i o n  o f  A m e r i c a ,  I n c .
1 0 2 0  N i n e t e e n t h  S t r e e t ,  N.W.
S u i t e  200
W a s h i n g t o n ,  D . C .  20036

R e :  C o n s t i t u t i o n a l i t y  of .  A l a s k a  P r o p o s e d  S u b s t i t u t e  f o r
H o u se  B i l l  No .  487

D e a r  Mr. L e i b o v i t z :

You h a v e  a s k e d  u s  t o  r e v i e w  t h e  t e x t  o f  A l a s k a  P r o p o s e d  
S u b s t i t u t e  f o r  H o u s e  B i l l  487 ("PSHB 4 8 7 ” ) , a n  A c t  r e l a t i n g  t o  
t h e  s a l e ,  d i s p l a y  o r  d i s t r i b u t i o n  o f  s o u n d  r e c o r d i n g s  a n d  r e l a t e d  
m a t e r i a l s ,  i n  o r d e r  t o  a n a l y z e  i t s  c o n s t i t u t i o n a l i t y .  PSHB 487  
r e q u i r e s  m a n d a t o r y  l a b e l i n g ,  p l a c e s  r e s t r i c t i o n s  on  d i s p l a y ,  a n d  
c r i m i n a l l y  p e n a l i z e s  t h e  s a l e  o f  m u s i c a l  s o u n d  r e c o r d i n g s  d e e m e d  
" h a r m f u l  t o  m i n o r s . "  B e c a u s e  PSHB 4 8 7 7s  p r o v i s i o n s  a r e  i n  d i r e c t  
c o n t r a d i c t i o n  t o  b o t h  t h e  h i s t o r y  a n d  p r i n c i p l e s  o f  t h e  F i r s t  
Amendment and t h e  s e p a r a t e  an d d i s t i n c t  g u a r a n t e e s  o f  A r t i c l e  I ,  
S e c t i o n  5 o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n ,  a s  more f u l l y  
e x p l a i n e d  b e l o w ,  i t  i s  o u r  o p i n i o n  t h a t  PSHB 4 8 7  i s  
u n c o n s t i t u t i o n a l .

I .  PSHB 4 8 7  A b r i d g e s  t h e  R i g h t  o f  F r e e  S p e e c h  a n d  
E x p r e s s i o n .

" M u s i c ,  a s  a f o r m  o f  e x p r e s s i o n  and  c o m m u n i c a t i o n ,  i s  
p r o t e c t e d  u n d e r  t h e  F i r s t  A m e n d m e n t . "  Ward v .  R o c k  A g a i n s t  
R a c i s m . 4 9 1  U . S .  7 8 1 ,  7 9 0 ,  r e n ' q  d e n i e d . 492 U . S .  9 37  ( 1 9 8 9 ) .
See a l s o  S c h a d  v .  M oun t  E p h r i a m , 452 U . S .  6 1 ,  65 ( 1 9 8 2 ) ;  
S o u t h e a s t e r n  P r o m o t i o n s .  L t d .  v .  C o n r a d , 420 U . S .  5 4 6 ,  5 5 7 - 5 8  
( 1 9 7 6 ) .  W h i l e  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n s  a f f o r d e d  t o  m u s i c  
u n d e r  t h e  F i r s t  Amendment a r e  b r o a d ,  t h o s e  p r o t e c t i o n s  a r e  e v e n  
g r e a t e r  i n  A l a s k a  u n d e r  A r t i c l e  1 ,  S e c t i o n  5 o f  t h e  A l a s k a  
C o n s t i t u t i o n  w h i c h ,  " p r o t e c t s  s p e e c h  i n  a mor e e x p l i c i t  a n d

2V235\3\U0003 .L 
S e a ttle
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d i r e c t  m a n n e r  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n . "  M e s s e r l i  v .  S t a t _ q . 
626 P . 2d 8 1  ( A l a s k a  1 9 8 0 ) .

T h e  U n i t e d  S t a t e s  S u pr e m e  C o u r t  h a s  e m p h a s i z e d  t h e  s p e c i a l  
r o l e  m u s i c  s e r v e s  i n  o u r  s o c i e t y  and t h e  i m p o r t a n c e  o f  p r o t e c t i n g  
m u s i c  a g a i n s t  g o v e r n m e n t  c e n s o r s h i p :

M u s i c  i s  on e o f  t h e  o l d e s t  f o r m s  o f  human  
e x p r e s s i o n .  From P l a t o 7s  d i s c o u r s e  i n  t h e  
R e p u b l i c  t o  t h e  t o t a l i t a r i a n  s t a t e  i n  o u r  own 
t i m e s ,  r u l e r s  h a v e  known i t s  c a p a c i t y  t o  
a p p e a l  t o  t h e  i n t e l l e c t  and  t o  t h e  e m o t i o n s ,  
a n d  h a v e  c e n s o r e d  m u s i c a l  c o m p o s i t i o n s  t o  
s e r v e  t h e  n e e d 3  o f  t h e  s t a t e .  T h e  
C o n s t i t u t i o n  p r o h i b i t s  a n y  l i k e  a t t e m p t s  i n  
o u r  own l e g a l  o r d e r .

W a r d . 4 9 1  U . S .  a t  7 9 0 .  P a r t i c u l a r l y  i n v i d i o u s  i s  c e n s o r s h i p  o f  
e x p r e s s i o n  b a s e d  on i t s  c o n t e n t ,  R . A . V .  v ,  C i t y  o f  S t .  P a u l , 1 1 2
S .  C t .  2 5 3 8 ,  25 42 ( 1 9 9 2 ) ,  o r  " s i m p l y  b e c a u s e  s o c i e t y  f i n d s  t h e  
i d e a  o f f e n s i v e  o r  d i s a g r e e a b l e . "  T e x a s  v .  J o h n s o n , 4 9 1  U . S .  39 7  
( 1 9 8 9 ) .

A l a s k a ' s  c o n s i d e r a t i o n  o f  PSHB 487 s e e m s  t o  a s s u m e  t h a t  i t  
d o e s  n o t  r u n  a f o u l  o f  e i t h e r  t h e  U n i t e d  S t a t e s  o r  A l a s k a  
C o n s t i t u t i o n s  b e c a u s e  i t  p u r p o r t e d l y  r e g u l a t e s  o n l y  " o b s c e n e "  o r  
" v i o l e n t "  s p e e c h .  T h i s  p o s i t i o n  s u f f e r s  f r o m  s e v e r a l  s i g n i f i c a n t  
f l a w s .  F i r s t ,  e x p r e s s i o n  h a v i n g  s o c i a l  a n d / o r  a r t i s t i c  v a l u e  
e n j o y s  a n d  a l w a y s  h a s  e n j o y e d  _ u l l  c o n s t i t u t i o n a l  p r o t e c t i o n .  A s  
t h e  U . S .  C o u r t  o f  A p p e a l s  f o r  t h e  E l e v e n t h  C i r c u i t  s t a t e d  i n  t h e  
l e a d i n g  c a s e  t o  s u b j e c t  m u s i c  t o  t h e  M i l l e r  t e s t ,  "we t e n d  t o  
a g r e e  w i t h  a p p e l l a n t s '  c o n t e n t i o n  t h a t  b e c a u s e  m u s i c  p o s s e s s e s  
i n h e r e n t  a r t i s t i c  v a l u e ,  no w o r k  o f  m u s i c  a l o n e  may b e  d e c l a r e d  
o b s c e n e . "  L u k e  R e c o r d s .  I n c .  v .  N a v a r r o . 960 F . 2 d  1 3 4 ,  1 3 5  ( 1 1 t h  
C i r .  1 9 9 2 ) .

T h e  i n h e r e n t l y  s u b j e c t i v e  n a t u r e  o f  a  p i e c e  o f  m u s i c ,  i . e . . 
t h e  v a r i o u s  m e a n i n g s  u n d e r s t o o d  b y  d i f f e r e n t  l i s t e n e r s ,  make s i t  
e s p e c i a l l y  i n t o l e r a b l e  t o  r e g u l a t e  m u s i c .  C o n s t i t u t i o n a l  
s p e e c h  p r o t e c t i o n s  c a n n o t  d e p e n d  upon d e t e r m i n a t i o n s  w h o se  
i n h e r e n t  s u b j e c t i v i t y  " w o u l d  a l l o w  a j u r y  t o  i m p o s e  l i a b i l i t y  on  
t h e  b a s i s  o f  t h e  j u r o r ' s  t a s t e s  o r  v i e w s . "  H u s t l e r  M a g a z i n e . 
i n c .  v .  F a l w e l l , 485 U . S .  4 6 ,  55 ( 1 9 8 8 ) .  I n d e e d ,  " i t  i s  l a r g e l y  
b e c a u s e  g o v e r n m e n t a l  o f f i c i a l s  c a n n o t  make p r i n c i p l e d  
d i s t i n c t i o n s  i n  t h i s  a r e a  t h a t  t h e  c o n s t i t u t i o n  l e a v e s  m a t t e r s  o f
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t a s t e  a n d  s t y l e  s o  l a r g e l y  t o  t h e  i n d i v i d u a l . "  Co hen v .  
C a l i f o r n i a . 403 U . S .  1 5 ,  25 ( 1 9 7 1 ) .  As t h e  Su pre m e  C o u r t  
r e c e n t l y  r e a f f i r m e d  i n  t h e  c o n t e x t  o f  r a p  m u s i c :

[ i ] t  w o u l d  b e  a d a n g e r o u s  u n d e r t a k i n g  f o r  
p e r s o n s  t r a i n e d  o n l y  t o  t h e  l a w  t o  c o n s t i t u t e  
t h e m s e l v e s  f i n a l  j u d g e s  o f  t h e  w o r t h  o f  [a  
w o r k ] ,  o u t s i d e  t h e  n a r r o w e s t  a n d  m o s t  o b v i o u s  
l i m i t s .  A t  t h e  o n e  e x t r e m e  some w o r k s  o f  
g e n i u s  w o u l d  b e  s u r e  t o  m i s s  a p p r e c i a t i o n .
T h e i r  v e r y  n o v e l t y  w o u l d  make them  r e p u l s i v e  
u n t i l  t h e  p u b l i c  h a d  l e a r n e d  t h e  new l a n g u a g e  
i n  w h i c h  t h e i r  a u t h o r  s p o k e .

C a m p b e l l  v ,  A c u f f - R o s e  M u s i c ,  i n c . ,  ____ U . S .   , 13 9 4  WL 6 4 7 3 8
a t  6 (M ar ch 7 ,  1 9 9 4 ) ,  c i t i n g . B l e i s t e i n  v .  D o n a l d s o n  
L i t h o g r a p h i n g  C o . . 18 8  U . S .  2 3 9 ,  2 5 1  ( 1 9 0 3 ) .

F u r t h e r ,  m u s i c  d e e s  n o t  l o s e  i t s  c o n s t i t u t i o n a l  p r o t e c t i o n  
b y  v i r t u e  o f  s e x u a l l y  e x p l i c i t  l y r i c s  a n y  more t h a n  m o v i e s  and  
b o o k s  l o s e  p r o t e c t i o n  s i m p l y  b e c a u s e  t h e y  c o n t a i n  some s c e n e s  o f  
n u d i t y .  S e e  E r z n o z n i k  v .  C i t y  o f  J a c k s o n v i l l e . 422 U . S .  2 0 5 ,  2 1 1  
n . 7  ( 1 9 7 5 ) .  T h e  i n c l u s i o n  o f  a human v o i c e  i n  a p i e c e  o f  m u s i c  
e n h a n c e s  t h e  p i e c e ' s  v a l u e  a n d  c o n s t i t u t i o n a l  p r o t e c t i o n ,  b o t h  a s  
a  m u s i c a l  i n s t r u m e n t  a n d  a s  a c o n d u i t  f o r  w o r d s  w h i c h  c o n t r i b u t e  
a d d i t i o n a l  s o c i a l ,  l i t e r a r y ,  a r t i s t i c ,  a n d / o r  p o l i t i c a l  v a l u e  t o  
t h e  w o r k .  T h e s e  w o r d s  a r e  an i n t e g r a l  p a r t  o f  t h e  m u s i c  i n  w h i c h  
t h e y  a r e  s u n g ,  a c r i t i c a l  p o i n t  i g n o r e d  b y  t h o s e  who w o u l d  
j u s t i f y  m u s i c  c e n s o r s h i p  b y  w a i v i n g  a r o u n d  a s h e e t  o f  l y r i c s .

S i m i l a r l y ,  m u s i c  d o e s  n o t  l o s e  i t s  c o n s t i t u t i o n a l  p r o t e c t i o n  
m e r e l y  b e c a u s e  i t  c o n t a i n s  c o n t e n t  c h a r a c t e r i z e d  a s  " v i o l e n t . "
S e e  W i n t e r s  v .  New Y o r k . 333 U . S .  5 0 7 ,  5 1 4  ( 1 9 4 7 )  ( s t a t e  s t a t u t e  
a i m e d  a t  p r o h i b i t i n g  p u b l i c a t i o n  o f  " s t o r i e s  o f  b l o o d s h e d  a n d  
l u s t  i n  s u c h  a w ay a s  t o  i n c i t e  t o  c r i m e  a g a i n s t  t h e  p e r s o n "  h e l d  
u n c o n s t i t u t i o n a l ) ;  A m e r i c a n  B o o k s e l l e r s  A s s ' n  v .  H u d n u t . 7 7 1  F . 2 d  
3 2 3 ,  3 2 9 - 3 0  ( 7 t h  C i r .  1 9 8 5 ) ,  s u m m a r i l y  a f f ' d . 4 7 5  U . S .  1 0 0 1  
( 1 9 8 6 )  ( v i o l e n t  s p e e c h ,  " h o w e v e r  i n s i d i o u s , "  i s  p r o t e c t e d  

s p e e c h ) . I n d e e d ,  r e g a r d l e s s  o f  t h e  S t a t e ' s  a l l e g e d  a b i l i t y  t o  
r e g u l a t e  o b s c e n i t y ,  t h e r e  i s  a b s o l u t e l y  no a u t h o r i t y  f o r  t h e  
S t a t e  t o  r e g u l a t e  " v i o l e n t "  s p e e c h .  S e e  R . A . V . . 1 1 2  S .  C t .  2 5 38
( 1 9 9 2 )  .

S e c o n d ,  e v e n  i f  some m u s i c a l  e x p r e s s i o n  c o u l d  i n  t h e o r y  b e  
" o b s c e n e "  o r  " v i o l e n t , "  s i m p l y  b e c a u s e  t h e  S t a t e  p u r p o r t e d l y  a i m s
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t o  r e g u l a t e  o b s c e n e  o r  v i o l e n t  s p e e c h  d o e s  n o t  v i t i a t e  t h e  F i r s t  
Amendment and A r t i c l e  I ,  S e c t i o n  5 .  T he  S t a t e ' s  e f f o r t s  m u s t  b e  
c l e a r l y ,  c a r e f u l l y ,  n a r r o w l y  a n d  f a i r l y  d r a w n  s o  a s  n o t  t o  
i n f r i n g e  on p r o t e c t e d  e x p r e s s i o n .  PSHB 487 i s  n o t  s o  d r a w n ,  an d  
i t  t h e r e f o r e  s u b s t a n t i a l l y  and u n c o n s t i t u t i o n a l l y  i n f r i n g e s  on  
p r o t e c t e d  m u s i c a l  e x p r e s s i o n .  S e e  R . A . V . , 1 1 2  S .  C t .  2 5 3 8  ( 1 9 9 2 )  
( f i n d i n g  t h a t  e v e n  " h a t e  s p e e c h "  c a n n o t  b e  r e g u l a t e d ) .

A l s o  u n a v a i l i n g  i s  a n y  r e l i a n c e  t h e  S t a t e  may p l a c e  on  
G i n s b e r g  v .  Ne w Y o r k , 390 U . S .  629 ( 1 9 6 8 ) ,  t o  a r g u e  t h a t  PSHB 48 7  
a f f e c t s  o n l y  s p e e c h  t h a t  i s  o b s c e n e  a s  t o  m i n o r s  a n d  i s ,  
t h e r e f o r e ,  c o n s t i t u t i o n a l l y  p e r m i s s i b l e .  I n  G i n s b e r g , t h e  C o u r t  
d i d  n o t  c o n s i d e r  t h e  s t a t u t e ' s  e f f e c t s  on a d u l t s '  a c c e s s  t o  
e x p r e s s i o n  t h a t  i s  n o t  o b s c e n e  a s  t o  th e m  o r  t h e  i n d i r e c t  
c h i l l i n g  e f f e c t  on e x p r e s s i o n  t h a t  i s  n o t  o b s c e n e  a s  t o  a n y o n e .
As  t h e  E l e v e n t h  C i r c u i t  h a s  r e c o g n i z e d ,  t h e  C o u r t  i n  G i n s b e r g  
" d i d  n o t  a d d r e s s  t h e  d i f f i c u l t i e s  w h i c h  a r i s e  when t h e  
g o v e r n m e n t ' s  p r o t e c t i o n  o f  m i n o r s  b u r d e n s  ( e v e n  i n d i r e c t l y )  
a d u l t s '  a c c e s s  t o  m a t e r i a l  p r o t e c t e d  a s  t o  t h e m . "  Ame r i c a n  
B o o k s e l l e r s  v .  W ebb, 9 1 9  F . 2 d  1 4 9 3 ,  1 5 0 2  ( 1 1 t h  C i r  j.990) , c e r t . 
d e n i e d  1 1 1  S .  C t .  2 2 3 7  ( 1 9 9 1 ) .

A l a s k a  c a n n o t ,  b y  e n a c t i n g  a l a w  f o r  t h e  p r o t e c t i o n  o f  
m i n o r s ,  " p r o h i b i t  an  a d u l t ' s  a c c e s s  t o  m a t e r i a l  t h a t  i s  o b s c e n e  
f o r  m i n o r s  b u t  n o t  f o r  a d u l t s . "  I d . ; s e e  a l s o  B u t l e r  v .
M i c h i g a n , 352 U . S .  38 0,  383 ( 1 9 5 7 )  ( l e g i s l a t i o n  m u s t  n o t  " r e d u c e  
t h e  a d u l t  p o p u l a t i o n  . . .  t o  r e a d i n g  o n l y  w h a t  i s  f i t  f o r  
c h i l d r e n " ) .  A s t a t u t e  t h a t  p r o h i b i t s  s u c h  a c c e s s  o r  d e t e r s  
p r o t e c t e d  e x p r e s s i o n ,  d i r e c t l y  o r  i n d i r e c t l y ,  i s  
u n c o n s t i t u t i o n a l l y  o v e r b r o a d :  i t  r e s t r i c t s  m o r e  s p e e c h  t h a t  t h e  
C o n s t i t u t i o n  p e r m i t s .  S e e  R . A . V . . 1 2 0  L .  E d .  2d a t  3 1 6 - 1 7  n . 3 .
An o v e r b r o a d  s t a t u t e  m u s t  b e  s t r u c k  down on  i t s  f a c e  a n d  h e l d  
i n c a p a b l e  o f  a n y  c o n s t i t u t i o n a l  a p p l i c a t i o n . 1 S e e  O s b o r n e  v .
O h i o . 495 U . S .  1 0 3 ,  1 1 2  & n . 8  ( 1 9 9 0 ) ;  E r z n o z n i k . 42 2 U . S .  a t  2 1 5 -  
1 7 .

’ T h e  o v e r b r e a d t h  d o c t r i n e  i s  p r e d i c a t e d  on u/ie d a n g e r  t h a t  
" p e r s o n s  w h o s e  e x p r e s s i o n  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  may w e l l  
r e f r a i n  f o r m  e x e r c i s i n g  t h e i r  r i g h t s  f o r  f e a r  o f  c r i m i n a l  
s a n c t i o n s  b y  a s t a t u t e  s u s c e p t i b l e  o f  a p p l i c a t i o n  t o  p r o t e c t e d  
e x p r e s s i o n . "  New Y o r k  v .  P e r b e r , 458 U . S .  a t  7 6 9 - 7 3  ( q u o t i n g  
V i l l a g e  o f  S ch a u m b u rg  v .  C i t i z e n s  f o r  a B e t t e r  En v i r o n m e n t , 444 
U . S .  6 2 0 ,  634 ( 1 9 8 0 ) ) .
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T he  s t a t u t e  b y  d e f i n i t i o n  r e g u l a t e s  m a t e r i a l  t h a t  " a p p e a l s  
t o  t h e  p r u r i e n t  i n t e r e s t  o f  L  n o r s  i n  s e x . "  AS
1 1 . 6 1 . 1 2 7 ( c ) ( 1 ) ( A )  ( e m p h a s i s  a d d e d ) .  B e c a u s e  t h i s  d e f i n i t i o n  o f  
o b s c e n i t y  u n d e r  M i l l e r  —  and b e c a u s e  t h e  c a t e g o r y  o f  m a t e r i a l s  
t h a t  a p p e a l s  t o  t h e  p r u r i e n t  i n t e r e s t  o f  m i n o r s  i s  l a r g e r  t h a n  
t h a t  w h i c h  a p p e a l s  t o  t h e  p r u r i e n t  i n t e r e s t  o f  a d u l t s  —  PSHB 487  
n e c e s s a r i l y  r e a c h e s  e x p r e s s i o n  t h a t  i s  n o t  o b s c e n e  i n  
c o n s t i t u t i o n a l  t e r m s .  T h u s ,  t h e  s t a t u t e ' s  p r o h i b i t i o n s  on s a l e ,  
d i s t r i b u t i o n ,  and e x h i b i t i o n  o f  e r o t i c  m a t e r i a l  d i r e c t l y  a p p l y  t o  
some m a t e r i a l  t h a t  i s  n o t  o b s c e n e .  T h e  c l e a r e s t  e x a m p l e  o f  t h i s  
d i r e c t  a p p l i c a t i o n  i s  t h e  s t a t u t e ' s  d i s p l a y  r e s t r i c t i o n ,  w h i c h  
p r o h i b i t s  a l l  d i s t r i b u t o r s  and  d e a l e r s  f r o m  d i s p l a y i n g  a s o u n d  
r e c o r d i n g  f o u n d  " h a r m f u l  t o  m i n o r s "  " i n  a n y  p l a c e  w h e r e  m i n o r s  
a r e  p r e s e n t  o r  a r e  a l l o w e d  t o  b e  p r e s e n t  a n d  w h e r e  m i n o r s  a r e  
a b l e  t o  v i e w  s u c h  m a t e r i a l . "  AS 1 1 . 6 1 . 1 2 7 ( a ) .  T h i s  p r o h i b i t i o n  
d i r e c t l y  a f f e c t s  t h e  a c c e s s  o f  e v e r y o n e ,  i n c l u d i n g  a d u l t s ,  t o  
s u c h  s o u n d  r e c o r d i n g s  s i m p l y  b e c a u s e  t h e y  h a v e  b e e n  f o u n d  
" h a r m f u l "  w i t h  r e s p e c t  t o  m i n o r s .

T h i r d ,  r e g u l a t i o n s  d e s i g n e d  f o r  t h e  p r o t e c t i o n  o f  m i n o r s  
musu embody t h e  l e a s t  r e s t r i c t i v e  means o f  f u r t h e r i n g  t h e  
g o v e r n m e n t ' s  i n t e r e s t  i n  p r o t e c t i n g  m i n o r s .  S a b l e  C o m m u n i c a t i o n s  
o f  C a l i f o r n i a .  I n c .  v .  F C C . 492 U . S .  1 1 5 ,  1 2 6  ( 1 9 8 9 ) .  T h e  
d i s p l a y  r e s t r i c t i o n  i s  n o t  t h e  l e a s t  r e s t r i c t i v e  m e a n s o f  
f u r t h e r i n g  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  k e e p i n g  t h e  c o n t e n t s  o f  
s o u n d  r e c o r d i n g s  aw ay f r o m  m i n o r s .  I n d e e d ,  i t  i s  w h o l l y  
u n r e l a t e d  t o  f u r t h e r i n g  t h a t  i n t e r e s t .  T h e  p r o h i b i t i o n  on  
d i s p l a y s  m i g h t  make s e n s e  f o r  a m a g a z i n e  w i t h  a n a k e d  b o d y  o n  t h e  
f r o n t  c o v e r .  A s  a p p l i e d  t o  a c o m p a c t  d i s c ,  w h o s e  c o n t e n t s  c a n  
o n l y  b e  h e a r d  and n o t  s e e n ,  t h e  r e q u i r e m e n t  i s  a b s u r d .  T h i s  
a s p e c t  o f  PSHB 487 i s  u n q u e s t i o n a b l y  o v e r b r o a d  and  
u n c o n s t i t u t i o n a l . 2

2 T h i s  c h i l l i n g  o f  f r e e  s p e e c h  i s  p a t e n t l y  t h e  p r o d u c t  o f  
s t a t e  a c t i o n ,  w h i c h  e x i s t s  i f  " t h e  c o n d u c t  a l l e g e d l y  c a u s i n g  t h e  
d e p r i v a t i o n  o f  a f e d e r a l  r i g h t  [ i s ]  f a i r l y  a t t r i b u t a b l e  t o  t h e  
S t a t e . "  L u c a r  v .  Edmondson O i l  C o . . 4 5 7  U . S .  9 2 2 ,  9 3 7  ( 1 9 8 2 ) ;  
s e e  a l s o  Bantam B o o k s .  I n c .  v . S u l l i v a n . 3 7 2  U . S .  58 ( 1 9 6 3 )  
( s e l f - c e n s o r s h i p  u n d e r  t h r e a t  o f  e v e n  i n f o r m a l  g o v e r n m e n t  
s a n c t i o n s  deem ed s t a t e  a c t i o n ) . "When t h e  s t a t e  a c t s  d i r e c t l y  o r  
e v e n  i n d i r e c t l y  and i t s  i n f l u e n c e  i s  s i g n i f i c a n t ,  t h e n  
c o n s t i t u t i o n a l  r e s t r a i n t s  mu3t b e  o b s e r v e d . "  G i n n  v .  M a t h e w s ,
533 F . 2d 4 7 7 ,  4 7 9  ( 9 t h  C i r .  1 9 7 6 ) .
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PSHB 487 e x p l i c i t l y  a u t h o r i z e s  s u p p r e s s i o n  b e f o r e  t h e  s o u n d  
r e c o r d i n g  i s  p l a y e d .  AS 1 1 . 6 1 . 1 2 3 ( a )  an d (b) empower p r o s e c u t o r s  
t o  i n s t i t u t e  a c r i m i n a l  a c t i o n  when so m eo ne  m e r e l y  d i s p l a y s  o r  
" s e l l s  o r  o f f e r s  t o  s e l l  [ t o  a n y o n e ]  an a u d i o  r e c o r d i n g ,  
p h o n o g r a p h  r e c o r d ,  m a g n e t i c  t a p e ,  c o m p a c t  d i s c ,  o r  m u s i c  v i d e o  
r e c o r d i n g  t h a t  c o n t a i n s  l y r i c s  t h a t  i n c l u d e  o r  a r e  d e s c r i p t i v e  o f  
m a t e r i a l  h a r m f u l  t o  m i n o r s . "  A s o u n d  r e c o r d i n g  n e e d  n o t  h a v e  
b e c o m e  a v a i l a b l e  t o  m i n o r s  i n  o r d e r  f o r  p r o s e c u t o r s  t o  i n i t i a t e  
t h e  p r o c e s s ;  i t  i s  e n o u g h ,  f o r  e x a m p l e ,  t h a t  a s o u n d  r e c o r d i n g  
h a s  b e e n  s o l d  o r  d i s t r i b u t e d  b y  a r e c o r d  com pan y t o  a p a r t i c u l a r  
s t o r e .  A s  t h e  s t a t u t e  a u t h o r i z e s  c e n s o r s h i p  b e f o r e  t h e  s o u n d  
r e c o r d i n g  a t  i s s u e  i s  h e a r d ,  i t  c o n s t i t u t e s  an u n c o n s t i t u t i o n a l  
p r i o r  r e s t r a i n t .

J u s t  a s  c l e a r l y ,  PSHB 487 o p e r a t e s  a s  a p r i o r  r e s t r a i n t  a s  
t o  a l l  a f f e c t e d  i n d i v i d u a l s  n o t  p r o v i d e d  n o t i c e  t h a t  t h e  s o u n d i n g  
r e c o r d i n g  i s  c o n s i d e r e d  " h a i m f u l  t o  m i n o r s "  u n d e r  PSHB 4 8 7 ,  F o r  
e x a m p l e ,  t h e  r i s k  o f  d e n i e d  a c c e s s  t o  an e n t i r e  m a r k e t  o f  
c o n s u m e r s  —  w h i c h  a c c o u n t s  f o r  a s i g n i f i c a n t  p e r c e n t a g e  o f  s a l e s  
o f  p o p u l a r  m u s i c  —  c a r r i e s  s e r i o u s  e n o u g h  c o n s e q u e n c e s  f o r  
r e c o r d  p r o d u c e r s  a n d  m u s i c a l  a r t i s t s  t h a t  a r t i s t i c  d e c i s i o n s  may  
b e  c o m p r o m i s e d  t o  a v o i d  e v e n  a p p r o a c h i n g  t h e  a m b i t  o f  PSHB 4 8 7 .  
R e c o r d  s t o r e  o w n e r s  a n d  d i s t r i b u t o r s  w i l l  b e  r e s t r a i n e d  f r o m  
d i s t r i b u t i n g  p o t e n t i a l l y  e r o t i c  s o u n d  r e c o r d i n g s  f o r  f e a r  o f  
i n c u r r i n g  t h e  s u b s t a n t i a l  c o s t s  o f  d e f e n d i n g  an e r o t i c  
d e t e r m i n a t i o n  h e a r i n g  o r  f a c i n g  t h e  s u b s t a n t i a l  p e n a l t i e s  f o r  
v i o l a t i n g  an e r o t i c  m u s i c  r e c o r d i n g  d e t e r m i n a t i o n  —  w h i c h  t h e y  
may n o t  e v e n  h a v e  k n o w l e d g e  o f .  T h e  e f f e c t  o f  t h e  p r i o r  
r e s t r a i n t  i s  t h u s  a  d r a m a t i c  c u r t a i l m e n t  o f  p r o t e c t e d  e x p r e s s i o n .

F i n a l l y ,  PSHB 4 8 7  p r o v i d e s  t h a t  m u s i c  de em ed " h a r m f u l  t o  
m i n o r s "  b u t  n e v e r  f o u n d  t o  b e  o b s c e n e  —  i . e . , s p e e c h  a n d  
e x p r e s s i o n  f u l l y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  —  
c a n n o t  b e  d i s t r i b u t e d  t o  i t s  a d u l t  a u d i e n c e  w i t h o u t  m e e t i n g  
s p e c i f i c  p r e c o n d i t i o n s .  I t  e n f o r c e s  t h e s e  c o n d i t i o n s  t h r o u g h  t h e  
t h r e a t  o f  c r i m i n a l  p r o c e e d i n g s  t h a t  l e a v e  t h e  s p e a k e r  t w o  
c h o i c e s :  c o m p l y  o r  b e  s i l e n t .  T h i s  i s  p r e c i s e l y  t h e  s o r t  o f  
p r i o r  r e s t r a i n t 3 t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  s t r u c k

II. p s h b  487 Constitutes an invalid Prior Restraint.

3 P r i o r  r e s t r a i n t s  i n c l u d e  " i n j u n c t i o n s  and r e l a t e d  
j u d i c i a l  p r o c e s s e s  e n f o r c e d  t h r o u g h  c o n t e m p t  p r o c e e d i n g s . "  J .  
J e f f r i e s ,  J r . ,  R e t h i n k i n g . P r i o r  R e s t r a i n t . 92 Y a l e  L . J .  4 0 9 ,  4 2 1
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d o w n  i n  i t s  l a n d m a r k  d e c i s i o n  o f  N e a r  v .  M i n n e s o t a , 2 8 3  U . S .  6 9 7  
( 1 9 3 1 ) .  T h e  l a w s  s t r u c k  d o w n  i n  N e a r  t h r e a t e n e d  t h e  p u b l i s h e r  
w i t h  c o n t e m p t  p r o c e e d i n g s  f o r  r e s u m i n g  d i s t r i b u t i o n  o f  s p e e c h  
t h a t  f a i l e d  t o  m e e t  c e r t a i n  p r e c o n d i t i o n s . I d .  a t  7 1 2 - 1 3 .  S u c h  
a  p r i o r  r e s t r a i n t ,  t h e  C o u r t  d e c l a r e d ,  i s  " t h e  e s s e n c e  o f  
c e n s o r s h i p , "  i d . a t  7 1 3 ,  a n d  i s  " t h e  m o s t  s e r i o u s  a n d  t h e  l e a s t  
t o l e r a b l e  i n f r i n g e m e n t  o n  F i r s t  A m e n d m e n t  r i g h t s . "  N e b r a s k a  
P r e s s  A s s ' n  v .  S t u a r t . 4 2 7  U . S .  5 3 9 ,  5 5 9  ( 1 9 7 6 ) .

I I I .  PSHB 4 8 7  U n l a w f u l l y  C o m p e l s  S p e e c h  a s  P a r t  o f  t h e  
3 y s t e m  o f  P r i o r  R e s t r a i n t .

U n d e r  PSHB 4 8 7 ,  w i t h o u t  t h e  b e n e f i t  o f  j u d i c i a l  g u i d a n c e  o n  
w h a t  i s  c o n s i d e r e d  " h a r m f u l  t o  m i n o r s , "  a l l  c o p i e s  o f  s o u n d  
r e c o r d i n g s  d e e m e d  " h a r m f u l  t o  m i n o r s "  b y  p r o s e c u t i n g  a t t o r n e y s ,  
s o l d  i n  a n y  c o m m u n i t y  i n  t h e  S t a t e ,  m u s t  b e  l a b e l e d  o n  t h e  f r o n t  
c o v e r  w i t h  a  PARENTAL ADVISORY. AS 1 1 . 6 1 . 1 2 8 ( c ) .  PSHB 4 8 7  t h u s  
c o m p e l s  a r t i s t s ,  p r o d u c e r s ,  d i s t r i b u t o r s ,  a n d  r e t a i l e r s  t o  c a r r y  
a  s t a t e - m a n d a t e d  m e s s a g e ,  u p o n  t h r e a t  o f  c r i m i n a l  p e n a l t i e s .  AS 
1 1 . 6 1 . 1 2 8 ( c ) ,  ( g )  & ( h ) . T h i s  m e s s a g e  s h o u l d  n o t  b e  c o n f u s e d  
w i t h  t h e  v o l u n t a r y  l a b e l i n g  s y s t e m  t h a t  h a s  b e e n  d e v e l o p e d  b y  t h e  
r e c o r d i n g  i n d u s t r y .  F i r s t ,  t h e  l a b e l  a p p l i e d  i s  d i f f e r e n t ,  a n d ,  
s e c o n d ,  a n d  f a r  m o r e  f u n d a m e n t a l l y ,  i t  i s  c o m p e l l e d  b y  t h e  
g o v e r n m e n t .

C o m p e l l i n g  s p e e c h  v i o l a t e s  t h e  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  
f r e e  s p e e c h  j u s t  a s  s u r e l y  a s  d o e s  c e n s o r i n g  s p e e c h .  I n  W o o le y  
v .  M a y n a r d . 4 3 0  U . S .  7 0 5  ( 1 9 7 7 ) ,  t h e  C o u r t  h e a r d  a  F i r s t  
A m e n d m e n t  c h a l l e n g e  t o  a  New H a m p s h i r e  l a w  r e q u i r i n g  a l l  
a u t o m o b i l e  l i c e n s e  p l a t e s  t o  c a r r y  t h e  s t a t e  m o t t o  " L i v e  F r e e  o r  
D i e . "  T h e  c o u r t  h e l d  i t  u n c o n s t i t u t i o n a l ,  s t a t i n g :  " [ T ] h e  r i g h t
o f  f r e e d o m  o f  t h o u g h t  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t  a g a i n s t  
s t a t e  a c t i o n  i n c l u d e s  b o t h  t h e  r i g h t  t o  s p e a k  f r e e l y  a n d  t h e  
r i g h t  t o  r e f r a i n  f r o m  s p e a k i n g  a t  a l l . "  4 3 0  U . S .  a t  7 1 4 . ?  s e e  
a l s o  P a c i f i c  G a s  & E l e c ,  v .  C a l i f o r n i a  P . U . C . . 4 7 5  U . S .  1 ,  9 - 1 8  
( 1 9 8 6 ) .

PSHB 4 8 7  i n f r i n g e s  e v e n  m o r e  d e e p l y  o n  A l a s k a  r e s i d e n t s '  
f r e e  s p e e c h  r i g h t s  t h a n  d i d  t h e  s t a t u t e  i n  W o o l e y . By i m p o s i n g  
i t s  m e s s a g e  o n  p a r t i c u l a r  s p e a k e r s ,  r a t h e r  t h a n  a l l  c i t i z e n s  o f  
t h e  s t a t e ,  PSHB 4 8 7  m a k e s  i t  m o r e  p r o b a b l e  t h a t  t h e  s p e a k e r  w i l l

( 1 9 8 3 ) .  S e e  a l. 's P  A l e x a n d e r  v .  U n i t e d  ; t a t e s , 1 1 3  S .  c t .  2 7 6 6
( 1 9 9 3 )  .
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b e  u n d e r s t o o d  t o  e n d o r s e  t h a t  m e s s a g e .  I t  a l s o  w i l l  s t i g m a t i z e  
t h e  a r t i s t s  an d d i s t r i b u t o r s  a s s o c i a t e d  w i t h  t h e  w o r k .  PSHB 487  
t h u s  n o t  o n l y  c o m p e l s  s p e e c h ,  b u t  i n t e r f e r e s  w i t h  a r t i s t s '  r i g h t s  
t o  c o m m u n i c a t e  f r e e l y  w i t h  t h e i r  a u d i e n c e s .  T h e  l a b e l i n g  sc h e m e  
i m p o s e d  b y  t h e  s t a t u t e  a b r i d g e s  t h e  r i g h t  o f  f r e e  e x p r e s s i o n ,  
w h o l l y  a p a r t  fro m  t h e  o t h e r  c o n s t i t u t i o n a l  f l a w s  i n  t h e  s t a t u t e ' s  
s c o p e  and  p r o c e d u r e s /

I V .  P8HB 487 i s  U n d e r i n c l u s i v o ,

T h e  U n i t e d  S t a t e  S u p r e m e  C o u r t  h a s  made c l e a r  t h a t  a S t a t e ' s  
i n t e r e s t  i n  r e g u l a t i n g  s p e e c h  i s  s u s p e c t  i f  t h e  S t a t e  i g n o r e s  
o t h e r  p o t e n t i a l  s o u r c e s  o f  an a l l e g e d  h a r m .  S e e  U n i t e d  S t a t e s  v .  
E d g e  B r o a d c a s t i n g  C o . . 1 1 3  S .  C t .  2 69 6 ( 1 9 9 3 ) .  H e r e ,  t h e  S t a t e  
d o e s  n o t  e v e n  a t t e m p t  t o  a d d r e s s  t h e  many o t h e r  a v e n u e s ,  s u c h  a s  
b ^ o k s  and m o v i e s ,  on w h i c h  s i m i l a r  a l l e g e d l y  h a r m f u l  w o r d s  a r e  
s p o k e n .  T h i s  s u g g e s t s  t h e  l a c k  o f  s e r i o u s n e s s  i n  t h e  S t a t e ' s  
p u r p o s e  a s  w e l l  a s  d i s c r i m i n a t i o n  among m e d i a .

V. P8HB 4 8 7  V i o l a t e s  Due P r o c e s s  U n d e r  T h e  F e d e r a l  a n d  
S t a t e  C o n s t i t u t i o n s .

T he  e s s e n c e  o f  d u e  p r o c e s s  i s  n o t i c e  an d an o p p o r t u n i t y  t o  
b e  h e a r d .  £ e e  M i t c h e l l  v .  W.T, G r a n t  C o . . 4 1 6  U . S .  600 ( 1 9 7 4 ) .  
Due p r o c e s s  p r o t e c t i o n s  a r e  e v e n  m ore c r i t i c a l  when F i r s t  
Amendment f r e e d o m s  a r e  t h r e a t e n e d  u n d e r  a l a w  t h a t  a t t e m p t s  t o  
c u r t a i l  s p e e c h  t h e  S t a t e  de e m s i n d e c e n t  o r  o b s c e n e .  S m i t h  v .  
C a l i f o r n i a ,  3 6 1  U . S .  1 4 7 ,  1 4 9 - 5 0  ( 1 9 5 9 / .  I n d e e d ,  t h e  S u p r e m e  
C o u r t  h a s  m a i n t a i n e d  a s p e c i a l  " i n s i s t e n c e  t h a t  r e g u l a t i o n s  o f  
o b s c e n i t y  s c r u p u l o u s l y  em bod y t h e  m o s t  r i g o r o u s  p r o c e d u r a l  
s a f e g u a r d s  . . . "  I d . ( e m p h a s i s  a d d e d ?  c i t a t i o n s  o m i t t e d ) ;  s e e  
. a l s o  S o u t h e a s t e r n  P r o m o t i o n s .  L t d .  v .  C o n r a d . 420 U . S .  5 4 6 ,  5 6 1  
( 1 9 7 5 )  ( " r i g o r o u s  p r o c e d u r a l  s a f e g u a r d s "  r e q u i r e d ) .

O f  t h e  n u m e ro u s  c o n s t i t u t i o n a l  i n f i r m i t i e s  o f  PSHB 4 8 7 ,  t h e  
b i l l ' s  f a i l u r e  t o  p r o v i d e  m i n i m a l  d u e  p r o c e s s  p r o t e c t i o n s  f o r  
f r e e  s p e e c h  i s  t h e  m o s t  b l a t a n t .  N o t a b l y ,  PSHB 487 d o e s  n o t  
r e q u i r e  t h a t  a p r o s e c u t o r  p r o v e  t h e  c e n t r a l  e l e m e n t  o f  i t s  
c r i m i n a l  p r o v i s i o n s  —  t h a t  t h e  s o u n d  r e c o r d i n g  i s  " h a r m f u l  t o  
m i n o r s "  —  b e f o r e  a c r i m i n a l  a c t i o n  i s  u n d e r t a k e n .  AS 1 1 . 6 1 . 1 2 7 .

4 I t  a c t s  a s  a d i s i n c e n t i v e  f o r  c o m p l i a n c e  w i t h  t h e  
v o l u n t a r y  l a b e l i n g  s c h e m e s  a l r e a d y  i n  p l a c e  b y  t h e  r e c o r d i n g  
i n d u s t r y .
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W i t h o u t  s u c h  a  r e q u i r e m e n t ,  t h e r e  i s  n o  w a y  a  p e r s o n  o f  " co m m o n  
i n t e l l i g e n c e "  c a n  d e t e r m i n e ,  w i t h o u t  g u e s s i n g ,  w h e t h e r  o r  n o t  a  
p a r t i c u l a r  s o u n d  r e c o r d i n g  i s  " h a r m f u l  t o  m i n o r s . "  T h i s  i s  d u e ,  
i n  p a r t ,  t o  t h e  l e g a l  d e f i n i t i o n  o f  " o b s c e n e "  a n d  t h e  s t a t e ' s  
a b i l i t y  t o  r e g u l a t e  t h i s  a r e a  o f  s p e e c h .  I n d e e d ,  f o r  t h i s  r e a s o n  
a n y  r e l i a n c e  o n  G i n s b e r g  •. New Y o r k , 3 9 0  U . S .  6 2 9  ( 1 9 6 8 ) ,  a s  
s u p p o r t  f o r  t h e  c o n s t i t u t i o n a l i t y  o f  PSHB 4 8 7 ' s  d e f i n i t i o n  o f  
p r o h i b i t e d  m a t e r i a l s ,  i s  m i s p l a c e d .  G i n s b e r g ' s  f i n d i n g  w a s  b a s e d  
o n  t h e  f a c t  t h a t  t h e  s t a t e  s t a t u t e  r e g u l a t i n g  a b s c e n i t v  a s  t o  
m i n o r s  a t  i s s u e  w a s  " v i r t u a l l y  i d e n t i c a l  t o  t h e  S u p r e m e  C o u r t ' s  
m o s t  r e c e n t  s t a t e m e n t  o f  t h e  e l e m e n t s  o f  o b s c e n i t y . "  I d . . 3 9 0  
U . S .  a t  6 4 3 .  I n  t h i s  c a s e ,  h o w e v e r ,  PSHB 4 8 7 ' s  d e f i n i t i o n  o f  
p r o h i b i t e d  m a t e r i a l s  i s  n o t  o f  " o b s c e n e "  m a t e r i a l s ,  b u t  r a t h e r  o f  
" h a r m f u l  t o  m i n o r "  m a t e r i a l s .  A s  s u c h ,  t h e  s t a t u t e ' s  d e f i n i t i o n  
o f  p r o h i b i t e d  m a t e r i a l s  d o e s  n o t  c o n f o r m  t o  t h e  S u p r e m e  C o u r t ' s  
" m o s t  r e c e n t  s t a t e m e n t  o f  t h e  e l e m e n t s  o f  o b s c e n i t y "  a n d  i s  
u n c o n s t i t u t i o n a l l y  v a g u e .

PSHB 4 8 7  a l s o  f a i l s  t o  d e f i n e  p r o h i b i t e d  c o n d u c t  w i t h  
s u f f i c i e n t  s p e c i f i c i t y  t o  p u t  c i t i z e n s  o n  n o t i c e  o f  w h a t  c o n d u c t  
t h e y  m u s t  a v o i d .  W i t h o u t  s u c h  g u i d a n c e ,  c l a s s i c  w o r d s  s u c h  a s  
" T o  b e  o r  n o t  t o  b e ,  t h a t  i s  t h e  q u e s t i o n ? "  ( a  p o t e n t i a l l y  
" v i o l e n t "  m e s s a g e ) , o r  t h e  s e x u a l  c o n t e x t  o f  S h a k e s p e a r e ' s  R o m e o  
a n d  J u l i e t , r e a d  a l o u d  o r  c a p t u r e d  o n  a  s o u n d  r e c o r d i n g ,  c o u l d  b e  
c r i m i n a l i z e d  a n d ,  t h e r e f o r e ,  b a n n e d  i n  A l a s k a .  T h u s ,  PSHB 4 8 7 ' s  
f a i l u r e  t o  l i s t  o r  p r o v i d e  s p e c i f i c  s u b j e c t s  t h a t  a r e  p r o h i b i t e d  
v i o l a t e s  A l a s k a  c i t i z e n s '  r i g h t  t o  d u e  p r o c e s s  u n d e r  b o t h  t h e  
A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s .  £ e e  M c K i n n e y  v .  A l a b a m a . 
4 2 4  U . S .  6 6 9  ( 1 9 7 6 ) .

F u r t h e r ,  PSHB 4 8 7  f a i l s  t o  p r o v i d e  n o t i c e  t o  a l l  t h o s e  w ho  
m ay  b e  s u b j e c t  t o  c r i m i n a l  p r o s e c u t i o n  u n d e r  AS 1 1 . 6 1 . 1 2 7  a n d
1 1 . 6 1 . 1 2 8 .  On i t s  f a c e ,  t h i s  p r o v i s i o n  i m p o s e s  c r i m i n a l  
p e n a l t i e s  o n  t h o s e  w ho  s e l ]  s o u n d  r e c o r d i n g s  d e e r i e d  h a r m f u l  t o  
m i n o r s  e v e n  i f  t h e y  w e r e  n e v e r  n o t i f i e d  o f  a  j u d i c i a l  
d e t e r m i n a t i o n  t h a t  t h e  s o u n d  r e c o r d i n g  w a s  " h a r m f u l  t o  m i n o r s . "  
T h i s  c o n s t i t u t e s  a  v i o l a t i o n  o f  t h e  r i g h t  t o  d u e  p r o c e s s .  T o  
p r o s e c u t e  s o m e o n e  f o r  s e l l i n g  a  s o u n d  r e c o r d i n g  t h a t  t h e  a c c u s e d  
d o e s  n o t  k n o w  h a s  b e e n  d e c l a r e d  " h a r m f u l  t o  m i n o r s "  i s  
f u n d a m e n t a l l y  u n f a i r .
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G i v e n  t h e  n u m e r o u s  c o n s t i t u t i o n a l  i n f i r m i t i e s  o f  PSHB 4 8 7  
I t  i  s  o u r  o p i n i o n  t h a t  PSHB 4 0 7  i s  u n c o n s t i t u t i o n a l .

Very truly yours, 

DAVIS/yfelGJ2(r TREMAINE

Daniel M. Waggoner 
Debora K. Kristensen
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W A R N I N G  ! 

A P P E N D I X  I  

C O N T A I N S  E X P L I C I T  

A N D  O F F E N S I V E  

L Y R I C S



A P P E N D I X  I  -  S O N G  L Y R I C S

I. SEXUAL THEMES

J u d a s  P rie s t, "E n t M e Alive"

S ounds like an an im al pan ting  to  the b ea t ^
G ro a n  in th e  p le a su re  zone, gasping from  the hea t. 
G u t w rench ing  frenzy  th a t destroys every joint 
I’m gonna fo rce  you  at gunpoin t 
T o  ca t m e a live ...squea ling  in passion 

as th e  ro d  o f  stee l injects.

2 Live C rew , "C’m on  Baby"

(^ c m a lc  voice: 'F * * k  m e ...D cep cr...h a rd cr...O h  G od, 
1 en n ’t sto p ....O h  cum  on  m e....F**k me....")

Love he key to  en d  all your w oe
Y o u ’ll be m y b itch , n o t a d irty  ’ho
Together as one we will be
I’ll be fuckin’ you an d  y o u ’ll b e  suckin’ m e
T h e n  lick my ass u p  an d  down
Lick it ‘til you r to n g u e  tu rn s d o o -doo  brow n.

P oison , "I W a n t A ction"

I w ant action  to n ig h t
S atisfaction  all n igh t
L ong and  s h o r t  sk irts
T h e se  girls hit m e w h ere  it hu rts
1 ca n ’t wait to  g e t m y hands on them
I w on’t give up 'til they  give in
N ow  I’m not lo o k in ’ for love that lasts
I need  a sh o t an d  1 need  it fast
If I can 't have h er , I’ll la k e  her and m ake her

2 Live C rew , "M e So H orny"

G irls always askin’ why I f**k so m uch 
Just say  w h at's  w rong, girl, w ith a quick nu t 
‘C ause y o u 're  the  o n e  an d  you sh o u ld n ’t be m ad 
1 w on’t te ll your m om m a if you d o n ’t tell your dad 
I know  h e’ll be d isgusted

w hen he sees your pu**y busted  
W on’t your m om m a be so  m ad 

if she  knew  I got tha t ass 
I’m a freak  in heat, a dog  w ithout w arning 
My a p p e tite  is sex ‘cause m e so  horny.

S co rp io n s , "Love on the  Run"

My love’s  a  gun th a t w an ts to  talk tonight 
I k iss jLhe lu st r ig h t fro m  you r lips 
T h e  w ay it feels will hit you like a  blitz 
Love o n  th e  run , alv/ays lo ad ed  like a gun  
F o r love I kiss the  p earl r igh t from  the  shell 
U ntil you’ll feel w hat all th e se  w ords can ’s tell

2 Live C rew , "P u t H er In th e  Buck"

I’ll b rea k  ya down and dick ya long 
3 u s t you r pu**y, then  b rea k  your backbone 
I’ll go  b e tw een  them  legs th a t’s open  w ide 
P ushin’ th is dick from  side  to  side 
Legs to  th e  ceilin ' I’m feelin ' the  feelin ' 
W hen I bust a nut your ass'll be sc re am in ’

2 Live C rew , "P op  T h a t Pu**y"

F reaky  b itches w ith  p len ty  o f ass, ro llin ’ to  the m usic and shak in ’ rea l fast. 
B end over back w ard s, m ak e  m e sh o u t, a n d  w ork  th a t pu**y in an d  ou t. 
M ovin’ th e ir  body  w ith  p len ty  o f  action , b ring in ’ the  m en m ore sa tisfac tion .

R u b  tha t ass an d  p lay  w ith  th a t d i t ,  you know  I like tha t freaky sh*t.
G irl, you know  you look  so  cute, th row in ’ tha t p u ""y  the way you do.



She's only 15 
S he’s the rea so n  
T he reason  th a t I can ’t sleep  
You say illegal
I say Icgal’s never been my scene 
I try like hell b u t I’m o u t o f contro l 
All in the n am e  o f R ock V  Roll 
For sex and sex I’d sell my soul

Motley C n ie , "All In the Name Of...."

M ento rs , "G olden  Show ers"

Listen, you little  slut, do  as you a re  told, 
C om e with d ad d y  for m e to  pou r the  gold. 
G olden show ers.
All th rough my ex crem en t you shall roam . 
Bend up and  sm ell my anal vapor,
Y our face is m y to ilet paper.
O n your face 1 leave a sh*t tow er.
G olden show ers.

2 Live C rew , "We W a n t Som e Pu**y"

G o tta  a long  h ard  dick for all th e  ladies,
You can w ork  this stick  fn my M ercedes.
If you w anna blow  ju s t  let m e know,
W e can go b ack stag e  a t the en d  o f  the show.
I’ll look a t you and y o u ’ll look at me,
W ith my dick in my h and  as you fall to  your knees. 
And you know  w hat to  do  ‘cau se  I w on’t say please, 
Just n ibb le on  my dick like a ra t does cheese.

Prince, "S ister"

1 was only 16, but I guess th a t’s no excuse. 
My sis te r w as 32, lovely and loose.
My sis te r never m ad e  love to  anyone but m e, 
S he’s th e  reaso n  for my sexuality.
Show m e w h ere  it’s  supposed  to  go,
A blow  jo b  d o e sn ’t m ean  blow.
Incest is every th ing  it’s said to  be.

2 Live C rew , "D irtv  N u rse ry  Rhymes"

Little Ja ck  H o rn e r  sa t in a co rn e r  
A -fu*kin’ th is cu tie  pie.
S tuck in his thum b , m ade  the  bitch cum ,
Said "H elluva n igger am I."

F -U -C -K -I-N -G
I’m F u 'k in ’ you when you’re  suckin ' me.
Fu*k rela tionsh ips, m othcrfu*k  love 
'C au se  m akin ' m oney is all I’m th ink in ’ of.

B itches know  w hat’s up with the on e  night stand, 
M ake a nigger wail with his dick in his hand.
But they w ant to fu’ k ju s t like we do,
So h o ’s, s to p  fron tin ’, d ro p  your draw ers, le t’s screw .

G u n s ‘N’ Roses, "A nything Goes"

P an ties  ‘round  your knees with your ass in debris. 
D o in ’ th a t grind with a push and squeeze.
T ied  up, lied down, up against th e  wall,
Be my rubberm aid , baby, and w e can d o  it all.
M y way, your way — anyth ing  goes tonight.

2 Live C rew , "Dick Alm ighty"

H e 'll te a r  the p u ” y open  ‘cause it’s sa tisfaction  
T h e  bitch w on’t leave, it’s  fatal a ttrac tion  
D ick ’s so  pow erful, sh e ’ll knee l and p ray  
A w aitin ' h e r tim e, h o p in ’ soon  to  slay.
T h a t dick will m ake a b itch cry,
W hen  fu ’ kin’ a bitch th a t’s tight inside.
T h a t dick has got a spell on  you,
O n ce  it gets inside, you will act a fool.
T h a t dick will m ake a b itch  act cute,
Suck my dick, bitch, it will m ake you puke.

B ut not the  long one, I w o n ’t play th a t sh ’ t,
P u t h e r  ass in the buck and  kill the ciit.
I t’s fifteen inches long, eight inches thick,
Last n am e Almighty, First nam e Dick.
T h a t dick is a m o th e rfu ’ ker,
I ca n ’t be p u ” y w hipped by a dick sucker.

2 Live Crew, "A Fu*k Is a Fu*k"

B itch , "L catherbound"

T h e  w hip is my toy, handcuffs arc your joy.
Y ou hold  m e dow n and  I’m scream ing  for m ore. 
W hen you tie  m e up and  gag me,
T h e  w ay you give m e pain .
G ive m e lashes, c 'm on  and  d rag  me.



Van H nlcn, "Black and Blue" 2 Live Crew, "S & M"

Slip V  slide , push it in,
Bitch s u re  got th e  rhy thm .
I'm  ho ld ing  back, yeah , I got contro l.
H ooked  in to  h e r system , d o n ’t d raw  the line 
H oney, I a in ’t th ro u g h  with you, the h a rd e r th e  belter. 
L et’s do  it 'lil w e 're  black and blue.

So I pulled a little girlie, th is is w hat ! did, 
Jum ped  in the ride and took  her to  the crib. 
R ushed her in the room , sa t her on the bed. 
G rab b ed  her by the cars as she gave m e head. 
T h en  I tu rned  her over, go t it from  the back, 
T h e  p u ‘ *y was sorry  so th e  bitch got slapped .

N asty  S av ag e , "D ungeon  of P leasure"

F o rb id d en  tech n iq u es, it's  ju s t w hat they seek 
Fantasy  lane , d o m in an ce , subm ission, 

han d cu ffs  an d  chains.
B ondage an d  pain ....
T h e  b itch  is b o u n d  an d  helpless, 

s h e ’s sc re am in g  for m ore,
T hat sw ee t and  in n o cen t girl is really h ard c o re . 
H er o b sessio n  w ith  pain  m akes m e b ite  m y lip,
A s she ea g e rly  indu lges when I give her the  w hip.

S layer, "N ecro p h ilia "

M o rtu arie s , d ead  o f  night, my body s ta r ts  to  rise  
In my m ind  the  h o r ro r  lives, to  feel d ea th  d ee p  inside.

I feel th e  u rge, th e  grow ing  need.
T o  fu’ k th is  sinful co rpse .
My task 's  co m p le te , th e  b itch ’s soul 
Lies rap e d  in d e m o n ic  lust.

2 Live C rew , "Som e H o t Head"

H ot head lio ’s, so m e  w hite , som e niggeros,
But 1 like th e  o n e s  w ho suck toes an d  assholes. 
W ith to n g u e s  like raz o rs  th a t cut w hen  sh e  licks. 
H ow  can I fu ’ k you w ith a  sk in less dick?
Y ou take p r id e  in  su c k in ’ a got'xi dick,
A nd  a f te r  I nut, b itch , you’d b e t te r  no t sp it. 
Y ou’re a d ir t  d o b b lc r , a goop gobb le r,
Y ou'll fii’ k S a ta n  fo r  th e  righ teous do lla r.
So give us so m e  ho t head .

T h ra sh e r , "She L ikes It Rough"

She loves the m an who m akes her bleed with pleasure, 
S he’ll do it all, she loves to  su rrender.
A ll th rough  the night she  s tra in s  to  get away....
S he likes it rough , she likes it rough, she likes it hard . 
T ie  her down, sh e ’s know s w hat’s w aiting for her. 
N othing too  cruel, so  bea t h e r  ‘til sh e ’s red  and raw, 
C rack  the whip, it hardly stings the bitch.

W .A.S.P. (W e A re  S exual P en c .- ts ) , "I F u ’ k L ike a Beast"

1 got pictures of naked ladies lying cm my-bed,
I whiff th e  sm ell o f  a sw eet convulsion.
T h o u g h ts  a re  sw ea tin g  inside my head,
I’m m ak ing  artific ia l love for free.
I s ta rt to  how l in h ea t, I fu ’ k like a beast.

2 Live Crew, "The Fu’ k S hop"

So as you get the d o o r  and the pan t ies d ro p , 
W hole lo t a suckin’ and fu ’ k in’ a t the F u ’ k Shop! 
P lease  TSjm ednside -and -m ake yoursr.lf a t hom e,
I w ant to  fu ’ k ‘cause my d ick’s on bone.
Y ou little w hore, behind closed doors 
Y ou would drink iny cum  and  nothing m ore.
N ow  spread  ycu r wings, o pen  for th e  flight,
Let m e fill you up with so m e th in ’ milky and w hite.

K ISS, "Let’s P u t the X in Sex"

Baby, let's put the X  in sex,
Love’s like a m uscle and you m ake me w anna flex. 
Som etim es you go tta  su ffe r for the 

p leasure tha t you seek.
Y ou’re  begging for an eyeful but you only g e t a  peek. 
T h e  I saw those  black lace panties,
A nd I knew th a t it was you.

Bytches W ith P roblem s, "Teach a M u llia fu ’ ka 
How to E at the P ti” y Right"

M ake like M oses and p art m y p u ” y like th e  R ed  S ea, 
A nd slide your fat tongue inside o f me.
I tak e  my legs, w rap it a ro u n d  ya head,
Suffocating this bas ta rd  'til h e’s alm ost d ead .
W hen I looked down he had  his hand  on his dick, 
f could  not believe he was m astu rba ting  an d  s h ’ t. 
My pu**y was goopin like co ttage cheese,
H is m outh  was d ripp in ’ as he s tood  to  his feet.



II . D E S T R U C T I V E  T H E M E S

R igor M o rtis , "Bodily D ism em berm ent" Blood F eas t, "Kill Tor P leasure"

W elcom e to my hom e dear, I'll show  you a good lim e R aise o f the  sledge, b ring  it down on her head
It’s loo  bad th a t you never heard  my fetish is a crim e Kill for p leasure , satisfy the  need
T h e re ’s no need  to  worry, bitch, ju s t lay th e re  and relax Kill for p leasure, m ake h er bleed.
A nd as vou reach  your climax I ’ll be reaching for my axe.

W ith  five easy  slices you’re in sue lovely pieces,
Bodily d ism em b e rm en t as passion increases.

F irst I’ll slice your te n d e r  leg off just above th e  thigh 
T h en  I rem o v e your slei ler arm s, 

my passion running  high.
Last I will d ec ap ita te  your pretty  little head,
A m a ste rp ie ce  o f b lood  and flesh 

lies tw itch ing  on my bed.

M etallicn , "H a rv e s te r  o f Sorrow "

D rink  up, sh o o t in, let the beatings begin 
D is tr ib u to r  o f  pain, your loss becom es my gain.
All have sa id  th e ir  p rayers, invade the ir n igh tm ares, 
T o  see  in to  my eyes, you’ll find w here  m u rd er lies. 
In fan tic ide.

M otley  C ru e , "You’re  All I Need"

T h e  b lad e  o f  my knife faced away from  your heart, 
T h o se  last few  nights it tu rned  and sliced you ap art.

M etln licn , "F ad e  to  Black"

I have lost th e  will to  live.
S im ply no th in g  m ore  to  give.
T h e re  is no th ing  m o re  for me,
N eed th e  en d  to  set m e free.

()7.zy O sb o u rn e , "S uicide Solution"

B reak ing  laws, knocking doors,
But th e re ’s no  o n e  a t hom e.
M ad e  your bed , rest your head,
B ut you lie th e re  an d  m oan . _________
W h e re  to  h ide , su ic ide  is the only way out, 
D o n 't  you know  w hat it’s really all abou t?  
W hy d o n ’t you kill yourself,
‘C au se  you ca n 't escap e  the reaper.

B athory , "S ad ist (T o rm en to r)"

I love to  see  you w rithe and throe,
T h e  m o re  you suffer my lust grows.
I slit your th ro a t and te a r  your flesh,
My d esire  will be your dea th .
I w elter in blood, I rape  and slay,
S lab , lace ra te , so much lust to  satisfy.
T o  still my hunger, an o th e r  m ust d ie—Sadist!

Ozzy O sb o u rn e , "B loodbath  in P arad ise"

T hey 'll sum m on you, to  w ake from  th e  d ea d  as 
you lie bleeding, m u rd ered  in your bed. 

T h e  sw eetest d ream s a re  all in your m ind,
But no  o n e  w akes w hen C harlie  creeps beh ind . 
E xecu tion  halts your b re a th , h e l te r  sk e lte r  

sp iral death , b loodbath  in parad ise .
But th e re 's  now here to  b rea k  o u t baby, b lo o d b a th  

in parad ise — forever sleep  in parad ise .

S u ic ida l T endencies, "S uicide 's An A lternative"

Sick o f  life -- it sucks,
Sick and tired  -- no on e  cares,
Sick of m yself -- don’t w anna live,
Sick o f living -- gonna die!
Suicide’s an alternative.

M etallicn , "Dam age, Inc."

Blood follows blood and wc m ake sure, 
Life a in 't for you and w e’re  the cure. 
Victim  is your nam e and you shall fall. 
D am age jackals ripping right th rough  you, 
S ight and  sm ell o f this, it gets m e go in’.

WORDS MASKED BY GUITAR SOLO:

G et the  gun and try it! 
S hoo t...shoo t...shoo t...shoo t...(laugh ter)



III. OCCULT TH EM ES

Spill your blood, le t it run on to m e 
T ak e  my hand an d  let go o f your life 
C lose your eyes and  see  w hat is me 
R a ise  the chalice, em b ra ce  th e  everm ore 
Y ou 've spilt the b lood , I have your soul.

R igor M o rtis , "D em ons"

W c force you to  kill your b ro th er,
Eat his b lood and b rain .
S h redd ing  flesh and  sucking b one  ‘til everyone’s insane.

W c a rc  pestilen t and  c o n ia m in jtc  the w orld.
D em onic  legions prevail.

W e arc in stru m en ts  o f  evil, we com e stra igh t out o f  hell. 
W e’re  th e  legions o f  th e  dem ons, haun ting  fo r th e  Jcill 
C a th e d ra ls  a re  now  cem e ta rie s , doom  is all you see.
W e have com e to  ta k e  th e  w orld, and  give you misery.

W c a rc  pestilen t an d  co n tam in a te  the  world,
A nd m ake tom bs o f  your cities.
D em ons, dem ons, dem ons, dem ons.

M etallicn , "M as te r  o f P uppets"

M a ste r o f puppets, I’m pulling your strings.
T w isting  your m ind  an d  sm ash ing  your d ream s.
B linded by m e, you ca n ’t sec  a thing,
Ju st call my nam e, ‘cause  I’ll h ea r you scream .

Hell is w orth  all th a t, natu ra l hab itat 
lust a rhym e w ithou t a reason  
N cverciu ling  haze, d rift on n u m b ered  days 
Now your life is ou t o f  season .
I will occupy, I will help  you die,
I will run  th rough  you, now I will ru le you too.

C o m e craw ling faste r, obey  your m aster.
Y our life bu rns faste r, obey  your m aster.

Slayer, "Spill the Blood" S layer, "Kill Again"

Kill th e  p rea ch e r’s only son,
W atch the  infant die.
Bodily d ism em berm en t,
D rink the purest blood.

S layer, "A ltar o f Sacrifice"

W aiting the hou r destined  to  die, 
H ere  on the tab le  o f hell.
A  figure in w hite unknow n by m an, 
A pproach ing  the  a lta r o f  d ea th .
High p riest aw aiting, dagger in hand. 
Spilling the pure  virgin b lood.
S atan 's  slaughter, ce rem on ia l death . 
A nsw er his every com m and .

Venom , "Possessed"

Look a t m e, S a ta n 's  child, b o rn  of evil, thus defiled. 
B rought to  life th rough  S a tan ic  b irth ,
C om e look at m e and  I’ll show  you th ings th a t will 

open  your eyes.
L isten to  m e and I ’ll tell you things th a t will 

stick in your m ind.
I d rink  the vom it o f  the  priests,
M ake love w ith th e  dying w hore .
Satan , as my m aste r in carn a te , hail,
P raise to  my unholy  host.

Iron  M aiden , "The N u m b er o f the Beast"

T he ritual has begun, S a ta n ’s w ork is done,
Six, six, six, the num ber of th e  beast.
Six, six, six, the one for you and me.
I’m com ing  back, I will re tu rn ,
A nd I’ll possess yo ,r body an d  I’ll m ake you burn.
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A Generation at Risk: 
What Can be Done?

by Thomas L. lipping

■  T o o  c o m m o n  a  s i g h t :  A  y o u n g  m u rd e r  v ic t im  s lu m p s o v e r  th e  w h e e l o f  h is  c a r  in  W ash in g to n , D.C*, 
w h ic h  le a d s  th e  n a t io n  in  h o m ic id e s  p e r  c a p ita .

C l oming to grips with 
I the homicide plague 
I among Americas youth 
is daunting indeed. 

Stories of dead iaenagers are fill­
ing America's newspapers.

Just a year ago, the cover of 
U.S. News and World Report 
decried the "epidemic of teenage 
murder" that claims more young 
men every 100 hours than were 
killed during the Persian Gulf

War. According to the U.S. 
Department of Justice, teenagers 
are victims of violent crime at a 
rate three times that of adults. 
During the 1980s, arrests of 
minors for murder jumped by
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m F a d d i s h  f i r e p o w e r :  A  L o s  A n g e le s  g a n g  m em b er  sp o r ts  a n  U zL  A v a i la b i l i t y  o f  g u n s  h a s  b e en  b lam e d  
fo r  th e  m u rd e r  p la g u e , b u t  w h a t  in s p ir e s  th e  k i l l e r  b e h in d  th e  gu n ?

music as one of the two most pow­
erful influences on young people. 
These experts echo Aristotle, who 
believed that music has the 
power to shape character.

Motley Crue, perhaps the 
most popular heavy metal rock 
band today, says that “those who 
have the youth have the future." 
W h o  has them? The average 
teenager today listens to rock 
music from four to six hours a 
day. We should not wonder why. 
Young people are searching for 
guidance, meaning, and identity 
and are not finding it where they 
should.

The Washington Post re­
cently ran a front-page story 
about the despair and sheer bore­
dom among affluent northern

Virginia teenagers. Columnist 
Cal Thomas points out that rock 
stars meet three of children's 
basic needs: “First, [they] provide 
unlimited time. They never tell 
teens to come back when they’re 
not busy.... Second ... [they] 
offer complete, unqualified accep­
tance. . . . Third, [they] under­
stand."

What do the rock stars tell 
America’s youth during that 
unlimited time? U.S. News ob- 

j served rercentiy that there is an 
i emphasis on "violence and far 
i more explicit sexual descrip­
tions." Even liberal columnist 

* Ellen Goodman writes that “rock 
lyrics have turned from 'I can't 
get no satisfaction’ to ‘I’m  going 
to force you at gunpoir t to eat me

alive.’ ” Time magazine also 
noted that “rock music has 
become a dominant— and poten­
tially destructive— part of 
teenage culture. Lyrics, album 
covers and music videos, partic­
ularly in the rock genre called 
heavy metal, romanticize 

bondage, sexual assaults and 
murder."

A m o n g  the hunureds of 
heavy metal bands willing to 
spend unlimited time with Amer­
ica's youth are Annihilator, Atroc­
ity, Blood Feast, The Damned, 
Death, Deicide, Devastation, 
Entombed, Guillotine, The Horde 
of Torment, Infernal Majesty, 
Legion of Death, Massacre, 
Megadeth, Morbid Angel, Obitu­
ary, Pestilence, Poison, Rigor
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killed during the Persian Gulf

War. According tc the U.S. 
Department of Justice, teenagers 
are viuims of violent crime at a 
rate three times that of adults. 
During the 1980s, arrests of 
minors for murder jumped by
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music as one of the two most pow­
erful influences on young people. 
These experts echo Aristotle, who 
believed that music has the 
power to shape character.

Motley Crue, perhaps the 
most popular heavy metal rock 
band today, says that “those who 
have the youth have the future.” 
W h o  has them? The average 
teenager today listens to rock 
music from four to six hours a 
day. We should not wonder why. 
Young people are searching for 
guidance, meaning, and identity 
and are not finding it where they 
should.

The Washington Post re­
cently ran a front-page story 
about the despair and sheer bore­
dom among affluent northern

Virginia teenagers. Columnist 
Cal Thomas points out that rock 
stars meet three of children’s 
basic needs: “First, (they] provide 
unlimited time. They never tell 
teens to come back, when they’re 
not busy.. . . Second ... [they] 
offer complete, unqualified accep­

tance. . .. Third, [they] under­
stand."

What do the rock stars tell 
America’s youth during that 
unlimited time? U.S. News ob­
served rercently that there is an 
emphasis on “violence and far 
more explicit sexual descrip­
tions." Even liberal columnist 
Ellen Goodman writes that “rock 
lyrics have turned from 'I can't 
get no satisfaction’ to 'I'm going 
to force you at gunpoint to eat me

alive.’" Time magazine also 
noted that “rock music has 
become a dominant— and poten­
tially destructive— part of 
teenage culture. Lyrics, album 
covers and music videos, partic­
ularly in the rock genre called 
heavy metal, romanticize 
bondage, sexual assaults and 
murder."

A m o n g  the hundreds of 
heavy metal bands willing to 
s> unlimited time with Amer­
ica youth are Annihilator, Atroc­
ity, Blood Feast, The Damned, 
Death, Deicide, Devastation, 
Entombed, Guillotine, The Horde 
of Torment, Infernal Majesty, 
Legion of Death, Massacre, 
Megadeth, Morbid Angel, Obitu­
ary, Pestilence, Poison, Rigor
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A Generation at Risk: 
What Can be Done?

by Thomas L  lipping

■  7bo  c o m m o n  a  s i g h t :  A  y o u n g  m u rd e r  v ic t im  s lu m p s  o v e r  th e  w h e e l o f h is  c u r  in  W ash in g to n , D .C „ 
w h ic h  le a d s  th e  n a t io n  in  h o m ic id e s  p e r  c a p it a .

C oming to grips with 
the homicide plague 
among America's youth 
is daunting indeed. 

Stories of dead teenagers are fill­
ing America's newspapers.

Just a year ago, the cover of 
U.S. News a1. 1 World Report 
decried the "epidemic of teenage 
murder" that claims more young 
men every 100 hours than were 
killed during the Persian Gulf

War. According to the U.S. 
Department of Justice, teenagers 
are victims of violent crime at a 
rate three times that of adults. 
During the 1980s, arrests of 
minors for murder jumped by
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more than 20 percent.
The picture is even more 

bleak in the black community. 
Firearm homicides by young 
black men more than doubled 
during the 1980s. Columnist Don 
Feder states that “statistically, a 
young black m a n  is 10 times 
more likely to commit a homicide 
than a young white" man, wn Je a 
National Center for Health 
Statistics study found that young 
blacks are five times as likely as 
whites to be homicide victims.

As m y  father used to say, 
liars figure and figures lie. Is 
there really a “homicide plague" 
among America’s youth or a new 
“epidemic of teenage murder1? 
Ira Schwartz argues in his book 
(In justice for Juveniles that “we 
are not in the midst of a juvenile 
crime wave" and that "minority 
youth, particularly black youth, 
do not account for a substantially 
disproportionate amount of seri­
ous juvenile, crime.” Indeed, it 
remains true that the large 
majority of black youth are not 
out killing for Reeboks, but are 
going to school and church, work­
ing, and just trying to grow up.

What we do know is that the 
numbers themselves really can­
not tell the whole story. This gen­
eration of America’s youth is “at 
risk," to use the currently fash­
ionable buzzphrase, and we all 
know it. Whether it is suicide, 
drugs, sexual promiscuity and 
abortion, or rebellion, many indi­
cators even outside of the homi­
cide statistics establish this loud 
and clear. And simply telling the 
grim tale ."'one permits copping

The messages and 
values that young 

people learn from the 
prevailing culture will 

determine how they live 
their lives and, in turn, 
the ultimate nature and 

character of our 
society.

n

out by wringing hands at the rel­
ative size of the problem. Listing 
stats is the easy part, while going 
beyond to address the cause and I 
cure is the real job here.

In a society of individuals 
who do not seem to believe in 
much anymore, who want license 
rather than ordered liberty, and 
rights rather than responsibility, ; 
people often refuse to either face i 
the obvious or address the impor- i 
tant. As such, most attempts to i 
get on with the task of examining 
cause and cure are left stagnantly 
tinkering with symptoms and fail 
entirely to arrive at meaningful 
solutions.

Typical of the confident, 
almost cocky, media establish­
ment. U.S. News announced last 
year that the main reason for the 
homicide epidemic is "the no­
problem availability of guns." 
They miss the boat entirely. 
Observations about the current

weapon of choice tell us abso­
lutely nothing about why that 
weapon (or any other, for that 
matter) is used and entirely 
ignore the fact that, even in 
America's urban jungles, most 
young black men commit no 
crimes at all. If the availability of 
guns is the cause, everyone who 
could obtain one (nearly every­
one, according to U.S. News) 
would use them. But it just isn’t 
so.

THE CAUSE

The cause is not guns. The 
cause is culture. Culture, writes 
Illinois state Rep. Penny Pullen 
in the foreword to Heavy Metal, 
Rap, and America's Youth (Free 
Congress Foundation, 1991), is “a 
major determiner ofourvalues..

.. Not a mere environment but a 
malleable milieu, subject to 
manipulation for good c r ill." The 
messages and values that young 
people learn from the prevailing 
culture will determine how they 
live their lives and, in turn, will 
determine the ultimate nature 
and character of our society.

One yardstick of the culture 
is the messages children receive 
through popular music. Sheilu 
Davis, adjunct professor of lyric 
writing at N e w  York University, 
writes that songs “are more than 

i mere 'm’rrors of society;' they are 
a potent force in the shaping of it.
... Popular songs... provide the 

• primary ‘equipment for living1 for 

America's youth."
I Child and adolescent psychi- 
| atrist Robert Demski identifies
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music as one of the two most pow­
erful influences on young people. 
These experts echo Aristotle, who 
believed tha t music has the 
power to shape character.

Motley Crue, perhaps the 
most popular heavy metal rock 
band today, says that “those who 
have the youth have the future." 
Who has them? The average 
teenager today listens to rock 
music from four to six hours a 
day. We should not wonder why. 
Young people are searching for 
guidance, meaning, and identity 
and are not finding it where they 
should.

The W ashington Post re­
cently ran a front-page story 
about the despair and sheer bore­
dom among affluent northern

s p ir e s  th e  k i l l e r  b e h in d  th e  gu n ?

Virginia teenagers. Columnist 
Cal Thomas points out that rock 
stars meet three of children’s 
basic needs: “First, [they] provide 
unlimited time. They never tell 
teens to come back when they’re 
not busy. ., . Second . . .  [they] 
offer complete, unqualified accep­
tance. . . .  Third, [they] under­
stand."

What do the rock stars tell 
America’s youth during that 
unlimited time? U.S. News ob­
served rercently that there is an 
emphasis on “violence and far 
more explicit sexual descrip­
tions." Even liberal columnist 
Ellen Goodman writes that “rock 
lyrics have turned from ‘I can't 
get no satisfaction' to 'I'm going 
to force you at gunpoint to eat me

alive.'" Time magazine also 
noted that “rock music has 
become a dominant—and poten­
tially destructive—part of 
teenage culture. Lyrics, album 
covers and music videos, partic­
ularly in the rock genre called 
heavy metal, romanticize 
bondage, sexual assaults and 
murder."

Among the hundreds of 
heavy metal ba iJs  willing to 
spend unlimited 'm e with Amer­
ica’s youth are nnihilator, Atroc­
ity, Blood " .st, The Damned, 
Death, Dt hde, Devastation, 
Entombed, Guillotine, The Horde 
of Torment, Infernal Majesty, 
Legion of Death, Massacre, 
Megadeth, Morbid Angel, Obitu­
ary, Pestilence, Poison, Rigor
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Mortis, Slaughter, Slayer, Sodom, 
Suicidal Tendencies, Terrorizer, 
Venom, Wasted Youth, and The 
Zombies. We have further legit­
imized this part of youth culture 
by handing out a Grammy Award 
and an American Music Award 
each year to the "best” heavy 
metal band.

Rap music, popular among 
white as well as black youth, 
often pushes the same message 
of violence, deviance, and 
exploitation. The rapper Ice Cube 
recently released an album titled 
Death Certificate. In one song, he 
calls his former group N.W.A. 
(Niggers with Attitude) to kill 
their "white Jew” manager. In 
another song, “Black Korea," he 
calls on blacks to loot and burn 
business establishments operated 
by Koreans. Music critic Leonard 
Pitts cites Ice Cube and N.W.A. 
as examples of “gangsta rap," 
which he describes as “a sound of 
unredeemed violence and unre­
lieved ugliness Think. . .  of
a world where the old rules are 
punk rules, where what's right for 
you is all that matters."

The group Public Enemy 
recently released a video titled 
“By the Time I Get to Arizona” 
protesting the decision by Ari­
zona voters not to establish a pub­
lic holiday to honor Dr. Martin 
Luther King, Jr. It depicts mem­
bers of the group murdering the 
state’s elected officials, including 
the governor. Black columnist 
Clarence Page called it “an odd­
ball way to celebrate the legacy of 
Dr. King, a man whc lived and 
died by a philosophy of non-vio-

American culture today 
accepts the notion that 
death is a solution to 
life. The flipside of that
"Vcoin is that life just 
does not mean much, 

a

lence.” The New York Times 
recently called bigotry "the new 
sound in pop music,” and Mira 
Boland of the Anti-Defamation 
League of B’nai B’rith says that 
“given the popularity of rap music 
today, it’s hard to think of a more 
insidious influence on the minds 
of young people.-"

Another example of a culture 
that produces violent youth is the 
breakdown of the family. Mar­
riage todav is seen as a tempo' 
rary arrangement between two 
individuals rafher than the life­
long foundation of a family. The 
worst thing for children is their 
parents’ divorce. Louis Sullivan, 
secretary of health and human 
services, points out that 70 per­
cent of juveniles in long-term cor­
rectional facilities grew up with­
out fathers.

My experience on the staff of 
a long-tenn youth rehabilitation 
facility is similar. More than 90 
percent of the kids come from bro­
ken homes. One analyst, writing 
in Policy Review, concluded that 
the absence of fathers “is at the 
root of the epidemics of crime and

drugs."
Of course, a warm body 

around the house does not a good 
role model make. But no father 
at all brings the chances down to 
zero. Peter Weyrich’s study The 
H um an Costs o f Divorce: Who Is 
Paying? describes how the capac­
ity for parenting diminishes after 
divorce. He notes how the Cali­
fornia Children of Divorce Project 
found that years after a divorce 
“anger, apathy, and unhappiness 
were common, as well as delin­
quency, including drug abuse, 
shoplifting, breaking and enter­
ing, drinking, and sexual promis­
cuity. Through it all, it was clear 
that strong emotional needs were 
still unmet."

THE SOLUTION

Unless the cure meets the 
cause, the problem will persist In 
general, the solution is to make 
children a priority. This has two 
components, one parental and 
one societal. The bottom line is 
that parents need to pay atten­
tion to their children. This means 
spending time with them. Pencil­
ing in some “aualicy time" just 
won’t do. The parent who treats 
the local shopping mall as a 
babysitter is the same parent who 
says “I never knew” when drugs 
are found in the school locker. 
Parents should know who their 
children's friends are; most have 
no clue.

Children want and need 
attention, to know that they mat­
ter to someone, to trust that 
someone cares about what hap­

r. .
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pens to them. In his book H onor ! 
Thy Children, Orley Herron lists i 
among his "21 commandments of ! 
good oid-fashioned parenting’ 
such things as taldng time to be 
with your children, identifying 
with them, participating in pro­
jects with them, planning family 
activities, and enjoying them. .-Ml 
these things require attention 
and keeping children at the top of 
the priority list. Spouses do not

automatically make good par­
ents; marriage should be as much 
for family and children as for each 
ocher.

Paying attention includes 
monitoring what is being pumped 
into children’s brains through 
music and television. If someone 
were to come into your home and 
encourage your children to mur­
der, rape, and rebel, you would 
show them not only the door, but

B I n d u c e m e n t s  t o  d e a t h :  H e a v y  
m e ta l a n d  r a p  m u s ic , w h ic h  
o fte n  u s e  w o rd s  a n d  im a g e r y  
fu l l o f  v io le n c e , s e x u a l 
d e v ia n c e , a n d  s u ic id e , h e lp  
m o ld  a  c u ltu r e  th a t  d e v a lu e s  
l i f e .

a thing or two besides. Any 
teacher who did the same would 
be fired. Well, don’t forget that 
someone who is willing to spend 
unlimited time with your children 
may be doing just that through 
those Walkmans attached to their 
heads. Do you know who has your 
children's ear?

Paying attention also 
includes discipline. Adults often 
talk at and about teenagers, but 
they do not talk to them or with 
them. And they do not listen to 
them. Young people want direc­
tion, they want limits, they want 
meaning, and they want guid­
ance. They will learn what they 
are taught and they will meet 
expectations.

When the teaching comes 
from delinquent peers or rock 
musicians, when expectations are • 
only negative, it is little wonder 
why we see the results we do. At 
the facility where I volunteer, one 
boy wrote me a note that said; 
“You are the father I always 
wanted, who would take the time 
and show me what’s right." That's 
what he had always looked for in 
a father but had never found: 
time and discipline.

Feder writes about exactly 
the same thing (we did not com­
pare notes): "Our father knew 
what yuppies never learned, or
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quickly forgot. There is no sub- I 
stitute for paternal affection and 
discipline." Could we be onto 
something here?

William Raspberry writes 
that the situation will not 
improve “until we learn once 
again to honor, preserve and 
strengthen the one arrangement 
that seems to offer the best 
chance for producing healthy, 
happy and cc ape tent children— 
the child-centered marriage.”

There is also a societal com­
ponent to making children a pri­
ority. First, we must encourage 
the formation and permanency of 
marriage. As long as it is deemed 
an arrangement only for two indi­
viduals rather than an institution 
for the family, children will con­
tinue to suffer. No-fault divorce 
assumes no-commitment m ar­
riage: no commitment to the 
spouse and none to children.

Second, we ease the financial 
burdens of raising children. 
Fathers today are actually earn­
ing less than their own fathers 
did. Most families with children 
now pay even more in payroll 
taxes than in federal income 
taxes. While the percentage of 
'ncome paid in taxes by singles 
and married childless couples 
remained the same from the 
1960s to the 1980s, it more than 
doubled for families with chil­
dren.

This is why President Bush’s 
proposal in his State of the Union 
address on January 18 to raise 
the exemption for dependent 
children by just $500 means vir­
tually nothing. An extra 20 cents

H

It remains true that the 
large majority of black 
youth are not out killing 
for Reeboks, but are 
going to school and 
church, working, and 
just trying to grow up.

E

per day for families already so far 
behind just won't make a differ­
ence.

Third, we must bring parents 
directly in touch with, so that 
they can evaluate, some of the 
most destructive cultural influ­
ences on their children. Several 
states have considered legislation 
to prohibit the sale of recordings 
advocating violence, drug abuse, 
and the like to minors. Once 
Johnny has to ask Mom to buy 
the next release by Dark Throne, 
Morgoth, or Ultimate Revenge for 
him, Mom might just get the edu­
cation she needs.

Finally, we must encourage 
and advance private efforts to 
help youth that work. For exam­
ple, the Endowment for Commu­
nity Leadership, founded by 
Spencer Brand, piovides funds to 
support people helping people in 
community-based projects across 
the country. The endowment 
helps fund Colorado Uplift, for 
example. Of 1,300 delinquent 
youth in that program, more than

800 now enjoy full-time employ­
ment. Focused on developing 
leadership skills among minori­
ties in major cities, the endow­
ment believes that rebuilding 
families and teaching responsi­
bility to youth are critical priori­
ties.

My message usually is thav, 
rock stars should not be used as 
examples for anything. If parents 
give their children the unlimited 
time, unconditional acceptance, 
and understanding that rock 
stars are willing to provide, the 
homicide statistics would be far 
differentia

T h o m a s  L .  J i p p i n g  is  d i r e c t o r  o f  th e  
C e n t e r  f o r  L a w  a n d  D e m o c r a c y  a t  
t h e  F r e e  C o n g r e s s  F o u n d a t i o n ,  a  
n o n p r o f i t  p u b l i c  p o l i c y  r e s e a r c h  
i n s t i t u t e .  H e  a l s o  s e r v e s  a s  a  c o n ­
s u l t a n t  i n  t h e  U .S . D e p a r t m e n t  o f  
J u s t ic e ' s  O f f i c e  o f J u v e n i l e  J u s tic e  
a n d  D e l in q u e n c y  P r e v e n t i o n .
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MEMORANDUM IN OPPOSITION TO ALASKA HOUSE BILL 487

T h e  M o t i o n  P i c t u r e  A s s o c i a t i o n  of A m e r i c a ,  Inc. (MPAA) s u b m i t s  
t h i s  m e m o r a n d u m  in o p p o s i t i o n  to A l a s k a  H o u s e  B i l l  487, w h i c h  
p r o h i b i t s  t h e  d i s s e m i n a t i o n  of m o t i o n  p i c t u r e s  o n  v i d e o  c a s s e t t e s  
t h a t  d e p i c t  o r  d e s c r i b e  s e x u a l  c o n d u c t  " h a r m f u l  t o  m i n o r s "  u n l e s s  
p e r m a n e n t  w a r n i n g  l a b e l s  are a f f i x e d  in s p e c i f i e d  t y p e  s i z e  a n d  a r e  
c o v e r e d  b y  o p a q u e  w r a p p e r s .

T h e  M P A A  a n d  its m e m b e r  c o m p a n i e s * ,  w h o  a r e  t h e  l e a d i n g  
d i s t r i b u t o r s  of m o t i o n  p i c t u r e s  for t h e a t r i c a l  e x h i b i t i o n  a n d  
s u b s e q u e n t  r e l e a s e  on  v i d e o  c a s s e t t e ,  b e l i e v e  t h i s  b i l l  is b o t h  
u n n e c e s s a r y  a n d  c o n t r a v e n e s  t h e  F i r s t  A m e n d m e n t  to  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n .

HB  487 is u n n e c e s s a r y  b e c a u s e  t h e  o v e r w h e l m i n g  m a j o r i t y  of 
v i d e o  t a p e s  a v a i l a b l e  in r e t a i l  o u t l e t s  e i t h e r  d i s p l a y  t h e  o f f i c i a l  
M P A A  r a t i n g  a n d / o r  c o n t a i n  i n f o r m a t i o n  f o r  t h e  p a r e n t  t o  d e t e r m i n e  
w h e t h e r  t h e  v i d e o  is a p p r o p r i a t e  for t h e i r  c h i l d r e n ' s  v i e w i n g .  
F o r  o v e r  2 5 y e a r s ,  M P A A  h a s  a d m i n i s t e r e d  t h e  C l a s s i f i c a t i o n  a n d  
R a t i n g  A d m i n i s t r a t i o n  (CARA) w h i c h  a w a r d s  t h e  f a m i l i a r  G, PG, P G -  
13, R  a n d  N C - 1 7  t o  m o t i o n  p i c t u r e s .  T h e  r a t i n g  s y s t e m  h a s  b e e n  
s u c c e s s f u l  in g u i d i n g  p a r e n t s '  d e c i s i o n s  a b o u t  t h e i r  m o v i e  v i e w i n g .  
In t h e  m o s t  r e c e n t  n a t i o n w i d e  survey, o v e r  7 5 %  of p a r e n t s  s u r v e y e d  
s a i d  t h e y  f o u n d  t h e  r a t i n g  s y s t e m  f a i r l y  h e l p f u l  t o  h e l p f u l .  
M o r e o v e r ,  t h e  o v e r w h e l m i n g  m a j o r i t y  of t h e a t e r s  a n d  v i d e o  s t o r e s  
n a t i o n w i d e  e n f o r c e  t h e  v o l u n t a r y  r u l e s  a n d  r e g u l a t i o n s  o f  t h e  
m o t i o n  p i c t u r e  r a t i n g  system, r e s t r i c t i n g  a c c e s s  t o  m o v i e s  t h a t  
p a r e n t s  m a y  f i n d  i n a p p r o p r i a t e  for t h e i r  c h i l d r e n ' s  v i e w i n g .

H B  487 w o u l d  u n d e r m i n e  t h e  v o l u n t a r y  e n f o r c e m e n t  of  t h e  r u l e s  
a n d  r e g u l a t i o n  of  t h e  M P A A - a d m i n i a t e r e d  r a t i n g  s y s t e m ,  a n d  w o u l d  
c a u s e  s e v e r e  d a m a g e  t o  m a i n s t r e a m  b u s i n e s s e s ,  i n c l u d i n g  m o t i o n  
p i c t u r e  d i s t r i b u t o r s .

T h i s  b i l l  a l s o  h a s  t h e  p o t e n t i a l  to c a u s e  r e t a i l e r s  t h a t  r e n t  
a n d  s e l l  v i d e o s  to p r o v i d e  o n l y  i n f o r m a t i o n  a n d  e n t e r t a i n m e n t  
o p t i o n s  t h a t  a r e  a p p r o p r i a t e  for c h i l d r e n  d u e  t o  t h e  c r i m i n a l  
l i a b i l i t y  a s s o c i a t e d  w i t h  t h i s  bill if it is e n a c t e d .

* M P A A  m e m b e r  c o m p a n i e s  include: Bue ista P i c t u r e s  D i s t r i b u t i o n ,  
Inc. ( D i s n e y ) ;  M e t r o - G o l d w y n - M a y e r  inc.; P a r a m o u n t  P i c t u r e s  C o r p . ;  
S o n y  P i c t u r e s  E n t e r t a i n m e n t ,  Inc.; T w e n t i e t h  C e n t u r y  F o x  F i l m  
C o r p . ;  U n i v e r s a l  C i t y  S t u d i o s ,  Inc.; a n d  W a r n e r  Br o s . ,  a d i v i s i o n  
of T i m e  W a r n e r  E n t e r t a i n m e n t  Com p a n y ,  L.P.



Moreover, businesses like MPAA member companies and 
independent video manufacturers that d is tr ibu te  movies to video 
stores in Alaska may aiso simply decide not to do business in the 
s ta te  because they want to avoid the criminal l i a b i l i ty  associated 
with th is  b i l l .  In addition, due to the re la t ive ly  small size of 
the Alaska market, the r isk  may be too great for the volume of 
business tha t is generated.

HB 487 IS UNCONSTITUTIONAL, COULD PENALIZE TAXPAYERS

In a d d i t i o n  to p r a c t i c a l  r e a s o n s  t h a t  t h i s  l e g i s l a t i o n  is 
u n n e c e s s a r y ,  H B  487 r a i s e s  s e r i o u s  c o n s t i t u t i o n a l  issues. If t h i s  
b i l l  is e n a c t e d ,  it c o u l d  a l s o  c o s t  t a x p a y e r s  h u n d r e d s  of t h o u s a n d s  
of d o l l a r s  in a t t o r n e y s '  fe e s  if a c o n s t i t u t i o n a l  c h a l l e n g e  w a s  
s u c c e s s f u l .  !■

H B  487 m a k e s  it a c r i m i n a l  act t o  sell, r e n t  o r  d i s t r i b u t e  
v i d e o  c a s s e t t e s  w i t h o u t  w a r n i n g  labels, w h i c h  c o n t r a v e n e s  t h e  F i r s t  £
A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h e  s t a t u t o r y  
p r o h i b i t i o n  c o n s t i t u t e s  a n  i m p e r m i s s i b l e  p r i o r  r e s t r a i n t  of £
e x p r e s s i o n  a n d  b e a r s  a h e a v y  p r e s u m p t i o n  a g a i n s t  its c o n s t i t u t i o n a l  In­
validity. B a n t a m  B o o k s  v. S u l l i v a n . 372 U.S. 58 (1963). T h e  v e r y  e
c o n c e p t  o f  p r i o r  r e s t r a i n t s  o n  s p e e c h  is r e p u g n a n t  to  t h e  F i r s t  ^
A m e n d m e n t .  N e a r  v. M i n n e s o t a , 283 U.S. 697 (1931). ^

S i n c e  w a r n i n g  l a b e l s  a r e  r e q u i r e d ,  M P A A  a l s o  s u b m i t s  t h a t  t h i s  i
b i l l  is u n c o n s t i t u t i o n a l  b e c a u s e  t h e  c o u r t s  h a v e  l o n g  h e l d  t h a t  t h e  }|
f r e e d o m  o f  t h o u g h t  p r o t e c t e d  b y  the F i r s t  A m e n d m e n t  a g a i n s t  s t a t e  |
a c t i o n  i n c l u d e s  b o t h  t h e  r i g h t  to s p e a k  f r e e l y  a n d  t h e  r i g h t  to [•“
•efrain f r o m  s p e a k i n g  a t  all. T h i s  p r i n c i p l e  is i l l u s t r a t e d  by t h e  f-
c a s e  o f  M i a m i  H e r a l d  P u b l i s h i n g  v. T o r n i l l o . 418 U S  241 (1974) ^
w h e r e  t h e  S u p r e m e  C o u r t  h e l d  u n c o n s t i t u t i o n a l  a F l o r i d a  s t a t u t e  
p l a c i n g  a n  a f f i r m a t i v e  d u t y  u p o n  n e w s p a p e r s  t o  p u b l i s h  t h e  r e p l i e s  ^
of p o l i t i c a l  c a n d i d a t e s  t h e y  h a d  c r i t i c i z e d .  T h e  c o u r t  f o u n d  t h a t  !;,
t h e  r e q u i r e m e n t  d e p r i v e d  a n e w s p a p e r  of t h e  f u n d a m e n t a l  r i g h t  to £•
d e c i d e  w h a t  t o  p r i n t  or  omit. " F o r  c o r p o r a t i o n s  as  for i n d i v i d u a l s ,  £
t h e  c h o i c e  t o  s p e a k  i n c l u d e s  w i t h i n  it t h e  c h o i c e  of w h a t  n o t  to 1
s a y . "  T o r n i l l o  at 258. T h e  F i r s t  A m e n d m e n t  g u a r a n t e e s  f r e e d o m  of |y
s p e e c h  a t e r m  w h i c h  n e c e s s a r i l y  c o m p r i s e s  t h e  d e c i s i o n  of b o t h  what. y'
t o  s a y  a n d  w h a t  n o t  t o  say. S e e  R i l e y  v. N a t i o n a l  F e d e r a t i o n  of U
t h e  B l i n d . 108 S . C t  2667 (1988). T h i s  p r o p o s e d  b i l l  c o m p e l s  f i l m  £
d i s t r i b u t o r s  t o  a f f i x  w a r n i n g  l a b e l s  a n d  c r e a t e  o p a q u e  p a c k a g i n g  -v
f o r  c e r t a i n  v i d e o  c a s s e t t e s  or  t o  c e a s e  t h e  d i s t r i b u t i o n  of v i d e o s  %
i n  t h e  S t a t e  of A l a s k a .  S u c h  a c t i o n  c o n s t i t u t e s  i m p e r m i s s i b l e  j
f o r c e d  s p e e c h  w h i c h  v i o l a t e s  t h e  F i r s t  A m e n d m e n t .  ^

M P A A  b e l i e v e s  t h a t  t h e  c o u r t s  w o u l d  s t r i k e  d o w n  H B  4 87 as  t h e y  
d i d  a n  o r d e r  t h a t  c o m p e l l e d  a u t i l i t y  to p l a c e  a n e w s l e t t e r  i:,
c o n t a i n i n g  v i e w s  of a t h i r d  p a r t y  in its b i l l i n g  e n v e l o p e s  b e c a u s e  Iv­
in b o t h  c a s e s  t h e  f r e e d o m  n o t  t o  s p e a k  p u b l i c l y  d o e s  n o t  l o s e  its 
p r o t e c t i o n  b e c a u s e  of t h e  c o r p o r a t e  i d e n t i t y  of t h e  s p e a k e r .  See [;
P a c i f i c  G a s  E l e c t r i c  v. P.V.C. of C a l i f o r n i a , 106 S . C t  90 3 (1986). tv-
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S i n c e  t h e  p r o p o s e d  bill i m p i n g e s  on the F i r s t  A m e n d m e n t ,  
p l a i n t i f f s  w h o  s u c c e e d  in i n v a l i d a t i n g  the law w o u l d  be e n t i t l e d  to 
a n  a w a r d  of c o u r t  c o s t s  a n d  a t t o r n e y s '  fees u n d e r  T i t l e  42 U S C  

S e c t i o n  1983. T h u s ,  A l a s k a  t a x p a y e r s  w o u l d  n o t  o n l y  b e a r  t h e  c o s t  
of d e f e n d i n g  a n  i n v a l i d  law, but a l s o  t h e  c o s t  of s u c c e s s f u l  
c h a l l e n g e s .  F o r  e x a m p l e ,  as a r e s u l t  of l o s i n g  a c o n s t i t u t i o n a l  
c h a l l e n g e  t o  a M i s s o u r i  sta t u t e ,  t h e  S t a t e  of M i s s o u r i  w a s  r e c e n t l y  
o r d e r e d  t o  p a y  n e a r l y  $ 2 0 0 , 0 0 0  in a t t o r n e y s '  f e e s  t o  t h e  M P A A  a n d  
t h e  V i d e o  Softw-.re D e a l e r s  A s s o c i a t i o n .

U n d e r  t h i s  b i ll, f i l m m a k e r s  a n d  v i d e o  s t o r e s  w o u l d  be  r e q u i r e d  
t o  i d e n t i f y  m o t i o n  p i c t u r e s  w h i c h  c o n t a i n  d e p i c t i o n s  t h a t  a r e  
" h a r m f u l  t o  m i n o r s "  in o r d e r  t o  d e t e r m i n e  t h o s e  o n  w h i c h  t o  p l a c e  
t h e  p e r m a n e n t  " w a r n i n g "  l a bel a n d  c o v e r  w i t h  a n  o p a q u e  w r a p p e r .  
T h e  e x i s t e n c e  o f  s u c h  a li s t  w o u l d  l i k e l y  l e a d  t o  s e l f - i m p o s e d  
c e n s o r s h i p  as m o t i o n  p i c t u r e  d i s t r i b u t o r s  a n d  v i d e o  s t o r e s  f e a r  
t h a t  t h e  l i s t  c o u l d  b e c o m e  p u b l i c  a n d  t h u s  f a l s e l y  i d e n t i f y  t h e m  as 
p u r v e y o r s  of  p o r n o g r a p h y  to m i n o r s  w h i c h  m a y  r e s u l t  in u n w a r r a n t e d  
p r o s e c u t i o n .  I n  1969, t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  s t r u c k  d o w n  
a R h o d e  I s l a n d  l a w  t h a t  a u t h o r i z e d  a c o m m i s s i o n  t o  m a i n t a i n  a l i s t  
o f  o b j e c t i o n a b l e  w o r k s .  S e e  B a n t a m  B o o k s  v. S u l l i v a n  372 U S  58 
(1969). In  a d d i t i o n ,  t h e  b i l l  r e q u i r e s  m o t i o n  p i c t u r e  d i s t r i b u t o r s  
t o  i n c r i m i n a t e  t h e m s e l v e s  by a d m i t t i n g  t h e i r  f i l m s  c o n t a i n  
d e p i c t i o n s  t h a t  a r e  " h a r m f u l  to  m i n o r s "  w h i c h  m i g h t  be s u b j e c t  t o  
p r o s e c u t i o n .

M P A A  a l s o  b e l i e v e s  t h e  a m e n d m e n t s  t o  e x i s t i n g  s t a t e  l a w  in H B  
487, w h i c h  w o u l d  p l a c e  l a b e l i n g  r e q u i r e m e n t s  o n  m a t e r i a l s  
c o n t a i n i n g  m e r e  s e x u a l  c o n d u c t  t h a t  h a v e  n o t  b e e n  f o u n d  b y  a c o u r t  
of l a w  t o  b e  e i t h e r  o b s c e n e  o r  h a r m f u l  t o  m i n o r s ,  a r e  
u n c o n s t i t u t i o n a l  b e c a u s e  t h e y  i n f r i n g e  u p o n  t h e  F i r s t  A m e n d m e n t .

M o t i o n  p i c t u r e s  a r e  a f o r m  of e x p r e s s i o n  w h i c h  is p r o t e c t e d  b y  
t h e  F i r s t  A m e n d m e n t  to  t h e  U.S. C o n s t i t u t i o n ,  J o s e p h  B u r s t y n , Inc. 
v. W i l s o n . 343 U.S. 495 (1952); E r o n o z n i k  v. C i t y  of J a c k s o n v i l l e , 
422 U.S. 2 0 5  (197 5 ) ;  J e n k i n s  v. G e o r g i a . 417 U.S. 153 (1974). T h e  
e x h i b i t i o n  of a m o t i o n  p i c t u r e  to  an a d u l t  m a y  be p r o s c r i b e d  o n l y  
if t h e  m o t i o n  p i c t u r e  is o b s c e n e ,  w h i c h  r e q u i r e s  a f i n d i n g  t h a t  
s u c h  f i l m s  "if t a k e n  as whole, a p p e a l  to t h e  p r u r i e n t  i n t e r e s t  in 
sex, w h i c h  p o r t r a y  s e x u a l  c o n d u c t  in a p a t e n t l y  o f f e n s i v e  way, a n d  
w h i c h  t a k e n  as a w h o l e ,  d o  n o t  h a v e  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  
p o l i t i c a l  o r  s c i e n t i f i c  v a l u e . . . " ,  M i l l e r  v. C a l i f o r n i a , 413 U.S. 
1 5 , 2 1  (1973). T h e  m o r e  r e c e n t  U.S. S u p r e m e  C o u r t  r u l i n g  in P o p e  v. 
I l l i n o i s , 4 8 1  U.S. 497 (1987), a f f i r m e d  t h e  M i l l e r  test, s p e c i f y i n g  
t h a t  t h e  p r o p e r  i n q u i r y  in a n  o b s c e n i t y  p r o s e c u t i o n  is w h e t h e r  a 
" r e a s o n a b l e  p e r s o n , "  as o p p o s e d  t o  t h e  " c o m m u n i t y , "  w o u l d  f i n d  t h a t  
t h e  m a t e r i a l  p o s s e s s e s  s e r i o u s  value.

R e g u l a t i o n s  p e r t a i n i n g  to r e s t r i c t i n g  a m i n o r ' s  a c c e s s  t o  a 
m o t i o n  p i c t u r e  f a c e  s i m i l a r  c o n s t i t u t i o n a l  s c r u t i n y :  it m a y  be
p r o h i b i t e d  o n l y  if t h e  m o t i o n  p i c t u r e  is " h a r m f u l  t o  m i n o r s , "  w h i c h  
r e q u i r e s  a f i n d i n g  t h a t  t h e  m o t i o n  p i c t u r e  d e p i c t s  n u d i t y ,  s e x u a l
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c o n t a c t ,  s e x u a l  e x c i t e m e n t ,  or s a d o m a s o c h i s t i c  a b u s e  in a m a n n e r  

w h i c h  " p r e d o m i n a n t l y  a p p e a l s  to t h e  p r u r i e n t ,  m o r b i d ,  o r  s h a m e f u l  
i n t e r e s t s  of m i n o r s ,  w h i c h  is p a t e n t l y  o f f e n s i v e  t o  p r e v a i l i n g  

s t a n d a r d s  in t h e  a d u l t  c o m m u n i t y  c o n c e r n i n g  w h a t  is s u i t a b l e  f o r  
m i n o r s  a n d  w h i c h  is u t t e r l y  w i t h o u t  r e d e e m i n g  s o c i a l  i m p o r t a n c e  f o r  

m i n o r s . "  G i n s b e r g  v. N e w  Y o r k . 3 9 0  U.S. 6 2 9  ( 1 9 6 8 ) .  In I n t e r s t a t e  
C i r c u i t  v. C i t y  o f  D a l l a s , 391 U.S. 53 ( 1 9 6 8 ) ,  d e c i d e d  o n  t h e  s a m e  

d a y  a s  G i n s b e r g , a D a l l a s  o r d i n a n c e  t h a t  p r o h i b i t e d  t h e  a d m i s s i o n  
o f  m i n o r s  t o  f i l m s  d e f i n e d  as n o t  s u i t a b l e  f o r  m i n o r s  i n c l u d i n g  

m o t i o n  p i c t u r e s ,  " d e s c r i b i n g  o r  p o r t r a y i n g  b r u t a l i t y ,  c r i m i n a l  

v i o l e n c e ,  d e p r a v i t y ,  n u d i t y ,  s e x u a l  p r o m i s c u i t y  o r  a b n o r m a l  s e x u a l  
r e l a t i o n s " ,  w a s  f o u n d  u n c o n s t i t u t i o n a l l y  v a g u e  a n d  o v e r  b r o a d .  T h e  
C o u r t  f o u n d  t h a t  t h e  a b s e n c e  o f  n a r r o w l y  d r a w n ,  r e a s o n a b l e  a n d  
d e f i n i t e  s t a n d a r d s  w a s  f a t a l  a n d  t h a t ,  w h i l e  t h e  C o n s t i t u t i o n  d o e s  
n o t  g r a n t  a b s o l u t e  f r e e d o m ,  r e s t r i c t i o n s  i m p o s e d  c a n n o t  b e  s o  v a g u e  

a s  t o  s e t  t h e  c e n s o r  " a d r i f t  u p o n  a b o u n d l e s s  s e a . "

LABEL REQUIREMENT ON VIOLENT VIDEO MOVIES UNCONSTITUTIONAL

T h e  a t t e m p t  in H B  4 8 7  to r e q u i r e  a p a r e n t a l  a d v i s o r y  w a r n i n g  

l a b e l  o n  m o t i o n  p i c t u r e  v i d e o s  t h a t  c o n t a i n  d e p i c t i o n s  o f  v i o l e n c e  

g o e s  w e l l  b e y o n d  o b s c e n i t y  g u i d e l i n e s  e s t a b l i s h e d  b y  U . S .  S u p r e m e  

C o u r t  d e c i s i o n s .  W h i l e  t h e  S u p r e m e  C o u r t  s t a t e d  i n  M i l l e r  t h a t  
o b s c e n i t y  w a s  n o t  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t  a n d  c o u l d  b e  
r e g u l a t e d  b y  t h e  s t a t e s ,  it h a s  r e p e a t e d l y  h e l d  t h a t  v i r t u a l l y  a l l  
o t h e r  p o r t r a y a l s  o f  b e h a v i o r  a r e  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .

I n  I n t e r s t a t e  C i r c u i t .  Inc. v. C i t y  o f  D a l l a s . 3 6 6  F 2 d  5 9 0  

( 5 t h  C i r .  1 9 6 6 ) ,  r e m a n d e d  3 9 1  U.S. 53, 88 S . C t .  1 6 4 9 ,  2 0  L . E d . 2 d  
4 1 5  ( 1 9 6 8 ) ,  t h e  F i f t h  C i r c u i t  s t r u c k  d o w n  a s  o v e r b r o a d  a n d

u n c o n s t i t u t i o n a l  a n  o r d i n a n c e  w h i c h  c l a s s i f i e d  a s  " n o t  s u i t a b l e  f o r  
y o u n g  p e r s o n s "  a n y  f i l m  w h i c h  d e s c r i b e d  o r  p o r t r a y e d  e x c e s s i v e  

b r u t a l i t y  o r  c r i m i n a l  v i o l e n c e .  T h e  C o u r t  f o u n d  t h a t  t h e  

r e s t r i c t i o n  o n  b r u t a l i t y  o r  v i o l e n c e  w a s  i n v a l i d  a n d  h e l d  t h a t  " t h e  

s t a n d a r d  f o r  c l a s s i f i c a t i o n  m u s t  b e  r e s t r i c t e d  t o  t h e  c o n t r o l  o f  
o b s c e n i t y " .  T h e  S u p r e m e  C o u r t  i n  S o v e r e i g n  N e w s  Co. v. F a l k e , 4 4 8  

F. S u p p .  3 0 6  ( U . S . D C  O h i o  977 ) ,  r e m a n d e d  6 1 0  F. 2d, 428, c e r t ,
d e n i e d  W a r n e r  V. S o v e r e i g n  N e w s  Co. , 4 4 7  U . S .  92 3 ,  r e h e a r i n g

d e n i e d . 4 4 8  U . S .  9 1 2 ,  a p p e a l  a f t e r  r e m a n d . 6 7 4  F. 2d. 48 4 ,  c e r t ,  

d e n i e d  4 5 9  U . S .  8 6 4 ,  a n d  4 5 9  U.S. 8 8 3  ( 1 9 8 2 ) ,  c o n f i r m e d  a l o w e r
c o u r t  r u l i n g  w h i c h  h e l d  t h a t  m a t e r i a l s  c o n t a i n i n g  n o n - o b s c e n e  
v i o l e n c e ,  b r u t a l i t y ,  o r  c r u e l t y  c a n n o t  b e  b a n n e d .  T h e  C o u r t  h e l d  
t h a t  m a t e r i a l s  i n v o l v i n g  v i o l e n c e  a r e  g i v e n  t h e  h i g h e s t  d e g r e e  o f  
c o n s t i t u t i o n a l  p r o t e c t i o n  a n d  m a y  n o t  b e  r e s t r i c t e d  u n l e s s  t h e y  
c o n s t i t u t e  a c l e a r  a n d  p r e s e n t  d a n g e r  t o  s o c i e t y .  M o r e  r e c e n t l y ,  

t h e  S u p r e m e  C o u r t  h e l d  t h a t  a n  I n d i a n a p o l i s  o r d i n a n c e  t h a t  

p r o h i b i t e d  t h e  d e p i c t i o n  of n o n - o b s c e n e  s e x u a l  v i o l e n c e  w a s  

u n c o n s t i t u t i o n a l  b e c a u s e  t h e  o r d i n a n c e  p r o s c r i b e d  s p e e c h  b a s e d  o n  
c o n t e n t .  A m e r i c a n  B o o k s e l l e r s  A s s o c i a t i o n .  I n c . .  et. al. v . 

W i l l i a m  H u d n u t  I I I  7 7 1  F. 2d 323 (1985) a f f ' d . 1 0 6  S . C t .  1 1 7 2

( 1 9 8 6 ) .  T h e  C o u r t  r e a s o n e d  t h a t  t h e  F i r s t  A m e n d m e n t  p r e s e r v e s  t h e  
r i g h t  o f  e v e r y  s p e a k e r  in t h i s  n a t i o n  t o  a d v o c a t e  e v e n  u n p o p u l a r


