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lawyer i1s likely to spend as an arbitrator each year is small.

Many arbitrators might even be willing to contribute more time to
the program voluntarily.

Finally, the long run capacity of the program is a
significant concern. Under the present program policies and
conditions, CAAP is strain®d to handle half of the First
Circuit’s tort cases withi the 9 month deadline. The current
supply of arbitrators is iInadequate to handle all the tort cases
eligible for arbitration i1f the comparison group were eliminated.

CONCLUSIONS

Hawaii1®"s Court Annexed Arbitration Program appears to be
meeting i1ts goals of reducing litigant costs, iIncreasing pace,
and maintaining the satisfaction of participants. Although under
the current operating procedures, it does not appear that CAAP
could handle all the tort cases filed In Hawali courts, the
Judiciral Arbitration Commission is working on this problem.

CAAP is delivering arbitration largely within the time frame
prescribed by its rules, and is doing so to the satisfaction of
the majority of lawyers. It clearly has succeeded in reducing
pretrial discovery, and no other program can make that claim.
After more comparison cases have closed, a later report will be
able to provide data comparing pace, cost, and satisfaction in
CAAP with regular litigation. To our knowledge, no other
arbitration program in country claims to be reducing litigation
costs; Hawaiil leads the nation 1is this area.



GENERAL SURVEY RESULTS
SUMMARY

In November, 1988, we sent a special '‘general survey"™ to the
91 lawyers (@n almost equal number of plaintiff and defense
lawyers) who handled the greatest number of arbitration cases
among the cases we surveyed. These 91 lawyers were involved 1In
84 percent of the cases we surveyed. 62 lawyers completed and
returned the survey (@ 68 percent response rate). Although this
general survey does not ask about specific cases, It does
represent very recent general opinions from the lawyers who are
the most active iIn CAAP.

PACE & COST

The lawyers indicated that most cases in CAAP were completed
faster and cost less than cases in regular litigation. Ninety-
two percent of all lawyers thought CAAP was faster than regular
litigation and 83 percent thought it was cheaper. Eilght percent
thought cases took about the same amount of time, and 17 percent
thought cases cost about the same amount. Not a single
plaintiffs® or defense lawyer thought CAAP was slower or more
expensive than regular litigation.

SATISFACTION

Seventy-eight percent of all lawyers reported that they were
satistied with the program, and 29 oercent were dissatisfied. A
major difference iIn satisfaction was found between plaintiffs*
lawyers and defense lawyers. Ninety-one percent of the
plaintiffs® lawyers were satisfied with the program, but only 46
percent of the defense lawyers were satisfied.

CHANGES IN VALUE OF THE CASES

Lawyers were asked what effect arbitration has had on the
settlement value of tort cases eligible for the program. Thirty-
three percent of lawyers believed that the settlement value has
remained the same, 35 % thought the impact was unclear, 7 percent
thought value decreased, and 25 % thought the value increased.
Again, the major differences are between plaintiffs® and defense
lawyers. Only 14 percent @ of 22) of plaintiffs®™ lawyers but 42
percent (8 of 19) defense lawyers thought values have increased.
Dissatisftaction by the defense lawyers 1is correlated to the
opinion that the value of cases has iIncreased.

ARBITRATOR SERVICE

Forty-seven percent (28 of 60) of all lawyers and 55 percent
(21 of 38) lawyers who have served as arbitrators said that
arbitrators should be willing to be assigned two or more
arbitration cases at one time.
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RE Medical Malpractice Premiums Paid by Alaska Doctors

Research Request 89.297

You asked how many doctors are in private practice in rural Alaska communities,
and whether these doctors pay more for medical malpractice insurance than do
other doctors. You also asked if the federal government pays medical
malpractice premiums for the doctors it employs in Alaska.

In summary, there are only a handful of doctors in private practice living in
rural Alaska communities. Medical malpractice premiums paid by Alaska doctors
depend on th.p type of medicine practiced and the limits of liability chosen;
the location v,f the practice does not directly affect premium cost. Liability
for malpractice by federally-employed doctors is assumed by the federal
government.

Geographic Distribution of Alaska Doctors

Currently, there are approximately 825 physicians working in Alaska. The
Alaska State Medical Association (ASVA) Directory listed 827 doctors in Alaska
n 1987. The Division of Occupational Licensing reported a similar number--
833 doctors--with current licenses in August 1988.

Nearly 75 percent of doctors working in Alaska are in private practice The
major government employers of doctors in Alaska are the military, which employs
97 doctors, and the U.S. Public Health Service (PHS) (including the Indian
Health Service), which employs 111 doctors. At least some of the PHS doctors
are itinerants based in larger communities who travel to remote communities.

In Table 1, the number of doctors in private practice residing in each house
election district is presented. W were not able to determine to what extent
doctors in private practice provide services to communities other than the
community in which the doctor resides. Conceivably, some private doctors
living in urban areas travel to rural areas to provide services.



TABLE 1
NUMBER OF PRIVATE PHYSICIANS OF VARIOUS SPECIALTIES RESIDING IN EACH HOUSE ELECTION DISTRICT
(LIST RANKED BY THE NUMBER OF PRIVATE PHYSICIANS IN THE SPECIALTY)

HOUSE ELECTION DISTRICT

SPECIALTY TOTAL 1 2 3 4 5 6 7-15 16 17 18-21 22 23 24 25 26 27
Family & General Practice 151 6 4 10 14 2 77 13 15 1 2 7
Internal Hedicine 80 3 3 5 1 53 13 2
Pediatrics 44 2 2 1 26 é 10 1
Surgery 44 2 2 3 2 22 9 2
Obstetrics-Gynecology 42 1 1 29 3 8

Orthopedic Surgery 41 2 2 1 24 1 10 1
Emergency Medicine 37 3 5 19 4 6

Psychiatry 34 1 2 26 5

Radiology 25 1 2 1 14 1 6

Anethesiology 25 1 1 18 1 4

Opthalmology 18 1 1 12 4

Otolaryngology 14 1 9 1 3

Pathology 12 8 1 3

Cardiology 8 8

Urology 7 1 4 2

Neurology & Neurology Surgery 7 6 1

Neonatal & Perinatal Medicine 7 7

Dermatology 6 1 4 1

Physical Hedicine & Rehabilitation 4 4

Occupational Medicine 4 4

Acupuncture 2 2

Spc.-ts Hedicine 2 1 1

Gastroenterology 2 2

Family Therapy 2 1 1

Public Health S Preventive Hedicine 1 1

Aerospace Medicine 0

Primary Care 0

TOTAL PRIVATE PHYSICIANS 619 19 0 9 32 29 2 381 29 1 101 0 0 0 1 2 13
TOTAL PHYSICIANS 827 24 1 19 36 29 2 496 29 3 138 4 6 0 17 7 16
PERCENT IN PRIVATE PRACTICE 74.8 79.2 0.0 47.4 88.9 100.0 100.0 76.8 100.0 33.3 73.2 0.0 0.0 0.0 5.9 28.6 81.3
PERCENT OF TOTAL IN PRIVATE PRACTICE 3.1 0.0 1.5 5.2 4.7 0.3 61.6 4.7 0.2 16.3 0.0 0.0 0.0 0.2 0.3 2.1

SOURCE: ALASKA STATE MEDICAL ASSOCIATION DIRECTORY (1987).

Prepared by the House Research Agency, March 1989 (89.297A).
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These data indicate that very few doctors 1n private practice reside 1n rural
areas. Four election districts that are generally considered to be rural (2,
22, 23, and 24) have no resident doctors In private practice.  The majority
of doctors in private practice reside in Anchorage and Fairbanks (78 percent).

Twenty-four percent of all private doctors are in Family and General Practice.
In those election districts with few resident private doctors, those doctors

are typically in family practice. Most of the private specialists reside in
Anchorage or Fairbanks.

For further information on the geographic distribution of doctors and other
health care providers in Alaska, see House Research Memorandum 89.004, which
Is provided as Attachment A

Medical Malpractice Premiums Paid by Alaska Doctors

Doctors employed by the federal government are not covered by medical
malpractice insurance; instead, the federal government assumes liability for
malpractice by its doctors. An individual who is injured by a federal
government doctor in the normal course of the doctor's job may sue the federal
government under the Federal Tort Claims Act. When the injured individual is
successful in their claim against the government, damages are paid from a fund
administered by the U.S. Department of Justice. Further information on medical

malpractice coverage of federal government doctors is found in House Research
Memorandum 87.097 (Attachment B).

Doctors in private practice obtain medical malpractice insurance from insurance
companies.  According to the Alaska Division of Insurance Annual Report for
Fy 88, 22 insurance companies wrote medical malpractice insurance policies for
doctors practicing in Alaska in that year. Attachment C, from the report,
shows the percent of market share written by each company. A total of $14.4
million in direct premiums written was reported. Three companies accounted for
92.5 percent of the total dollar value of premiums written. These companies
were the Medical Indemnity Corporation of Alaska (MICA), Medical Insurance
Exchange of California (MIEC), and the Continental Casualty Company.

10ne election district, Election District 24, has no resident doctors.

2The state does not require proof of insurance from doctors licensed to

practice medicine in Alaska, and it is possible that some doctors do not have
medical malpractice insurance.
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The MCA had 48.3 percent of the medical malpractice market in Alaska in FY 88.
The MCA was established by the Alaska Legislature in 1976 in response to the
liability insurance crisis occurring at that time which severely reduced the
availability of medical malpractice insurance in Alaska and elsewhere.  The
current premium schedule of the MCA is provided in Attachment D. The premium
paid by a doctor depends upon the type of medicine the doctor practices and the
limits of liability the doctor chooses. The MCA does not take the location
of a doctor's practice into consideration in determining the premium.

The second largest provider of medical malpractice insurance to Alaska doctors
is the MEC. The MEC is doctor-owned. The Alaska State Medical Association
brought MEC to Alaska around 1979 to provide doctors with a choice of
insurance coverage. The current premium schedule of the MEC is provided in
Attachment E As for the MCA the premium schedule depe.ids upon the doctor's

specialty and ”imits of liability; the location of the doctor's practice is
not taken into consideration.

In FY 88, the Continental Casualty Company, which is based in Chicago, wrote
$1.6 million in direct medical malpractice premiums, for an 11 percent market
share. According to Renee Smith, of the company, Continental uses the standard
ISO rates in determining the premiums to charge Alaska doctors that insure with
them. She could not provide a premium schedule and was not sure how their
rates compared with those of MCA or MEC

Premiums charged by both MCA and MEC are based on actual Alaska loss
experience data. Although none of the companies takes the precise location of
the doctor's practice within Alaska into account when determining the premium,
the doctor's location and the type of medicine practiced are often related;
thus, the doctor's location may indirectly affect the doctor's medical
malpractice insurance costs. Doctors practicing in rural areas are more likely
to be generalists, rather than specialists. Rural doctors would therefore be
more likely to be placed in the lower risk classifications and consequently
pay less for medical malpractice insurance than specialized practioners.

* * *

| hope you fir.d this information useful. If I can provide any further
information, please let ne know.

Attachments

2 . ) . . .
For further information on the Medical Indemnity Corporation of Alaska,
see House Research Memorandum 81.010.

4The ISO is one of the major ratings organizations.









ATTACHVENT C
Alaska Division of Insurance Annual Report FY 88
Companies Writing Medical Malpractice Insurance
Policies for Alaska Doctors
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o PhP/sician's and Surgeon's
Professional Liability Coverages and Premium Schedules



Death or Total and Permanent Disability:

A Reporting Endorsement étail coverage) will be issued at

no extra cost hecause of death or permanent and total
disability.

New Doctor Rule:

For physicians entering private practice for the First time
following completion of medical school, residency training,
military or (publlc health service, premiums will be dis-
counted 25 % for the first year of coverage.

Claims Free Premium Discount;

A 20 % premium discount will be provided toour insured
Rhwmans for a five year claims free history. This polch-

older benefit will be provided upon renewa followmg the
completion of the fifth year inwhich aclaims free record has
been demonstrated.

Claims Experience Premium Surcharges:

Claims experience premium surcharges may be imposes
upon insureds with two or more claims In the last three years
in which some elements of negligence or other contributing
adverse factors arc involved.

Employee Coverages:

Unlike many policies, most employees are provided cov-
erage under the MICA pollcy. .
mployee surcharges are limited to (1) Advanced Nurse
Practitioners or Physician's Assistants added to a physi-
cian's or clinic’s policy subject to 50 % of Class 1 premium
(shares pollcg limits with employer, sponsor or supervising
physician). (2) Physician's Assistants or Nurse Practitioners
on'policies providing separate limits of liability from spon-
sormg/superwsmg physician, subject to higher premium
based upon specialty and practice situation; %33 employed
Nurse |dW|ve$ordlrectlxsupemsed Certified Registered
Nurse Anesthetists (CRNAS) are subject to 100 o Class 3
annual premium; (4} unsupervised CRNAs or Nurse Mid-
Wives a%re siub]ect t0 100 % of Class 4 and Class 4A premium
respectively.
0 addlzonal premium charge” are incurred for other
employees.

Locum Tenens:

MICA provides up to 60 days of coverage annually for a
temporary substitute phy,sman -locum tenens - for surgical
and non-surgical specialties. Completion ofapplicationand
prior approval UM|CA IS reqer‘d. _

This cover_a[qe IS limited to 6 separate periods per year
(except for illness or family emergencies of die insured
physician) and any additional periods will involve custom-
ary premium charges.

Part Time Practitioners:

Class 1,2, 2-A and 2 B: 35 % of the scheduled annual
premiums for 10 hours or less per week practice; 65 %of the
B?Q&dé"eed annual premium for 20 hours or less per week

Ice.

Short Term Practice Situations:;

Pro-rated amount of annual premium computed on short
rate tables subject to $250 minimum premium.

Comprehensive General Liability Coverages:

This optional coverage is available at_SS_O_Per physician
covered, subject to the'same limits of liability carried for
professional “liability. ~ This coverage extends to bodily
Injury and property” damage liability protection for diose
injuries accigentally sustained on the office premises by the
general public.  ~ _

This coverage is limited to only those premises actually
occupied b)(ou_r insured in rendering professional services.
For example, if an insured occupied only one suite of a
building, coveragewould be limited toonly that Suiteand not
the entire building and ﬁarkmg lots. An entire buudln?
cannot be covered underthe Comprehensive General Liabil-
ity Endorsement unless the insured or the insured’s employ-
eés occupy the entire building in the rendering of medical
SEIVices.

Corporate/Partnership/Group Professional Liability:

This optional coverage is available at no additional charge
to solo practitioners and group practices, providing each
memberoremplq?/edPhysmlancarr_lescoveragethroughthe
Company. Limits or each physmlan’scoveragge must be
equal tothat carried by the group. The separate limits of
liability for thecorpora |on/53artners_h,|p/groupdoesnotapply
to poliCyholders who are solo practitioners nor does it appl
concurrently or on an excess hasis to the physmmn_(sﬁ
scheduled on thepolicy or associated with the Same medica
organization who also allegedly provided negligent patient
care for the same occurrence. =~ "

This form provides individual limits of liability to each
Phgslclan_ named on the Follcy schedule inan amount equal
0Jie limits of liability stated on the declarations page of the
policy except these limits shall not be concurrent nor excess
to the corporate limits of liability as stated in the previous
paragraph.

Optional Shared Limits Professional Liability Group
Coverage:

This optional coverage is available through the Company
for your group at reduced premium levels. (See discount
schedule that follows). One master policy is issued with
each tassomated or employed physician covered by endorse-
ment.



Coverages are limited to the course and scope of em quy-
ment or association with your group. The combined clinic/
group insureds are subject to the single limits of liabilit
ger occurrence and annual aggregate limits as procured,

ompletion of the Physician’s and Surgeon's Professional
Liability Group Application is required, along with comple-
tion O?f Individual application for each physician to be in-
sured.

Discounts Per Limits of Liability
* Doctors on Policy $500.000 51.000.000

1 0 0

2 9% %
3 11% 9%
4 12% 10%
5 13% 11%
6 14% 12%
7 15% 13%
8 16% 14%
O+ 17% 15%

Installments - Deferred Payments:

Initial policy issuance subject to deposit of S1,000 or two
month’sannuial premium. Deferred payments are available
in quarterl)/ or semi-annual installments payable; 35%,
25 %, 25 % and 15 % quarterly or 60 % and 40 % semi-
annually. Premium invoices should be paid upon receiptand
thepolicy is subject to immediate cancellation if paKment IS
not recelved by the first day of the quarter in which the
premium is earned. Carrying charges are computed at 10%
annual simple interest on the unpaid balance.

PHYSICIAN'S RATE CLASSIFICATIONS

Class 1

Neurology

Psychiatry - excluding ECT;

PhyS|C|anS *no SUrQErY. Applies to general practitioners ant:
physician special ists who do not perform obstetrical procedures or
surgery (other than incision of boils and superficial abscesses or
sunning of skin and superficial fascia) who do not ordinarily assist
in surgical procedures.

Class 2

Neonatology

Opihalmology (Excluding Radial Keratotomy)

Physicians - minor surgery or assisting in major surgery. *
Applies to general practitioners and physician specialists who
perform minor surgery (including catheterization) or assist in
major surgery.

Class 2-A

Emergency Medicine

Class 3

Physicians who include obstetrical procedures as any part of their
practice. (May still be indicaied as class 2'B on policy:)
Physicians -m”Jor surgery *

Proctology

Otorhinolaryngology

Abdominal Surgery

General Surgery

Pediatric Surgery

Thoracic Surgery

Traumatic Surgery

Plastic and Rcconstructrive Surgery, excluding cosmetic surgery
Urology

Gynecology (No Obstetrics)

Class 4
Anesthesiology

Class 4-A
Physicians - major surgery
Therapeutic Radiology
Obstetrics - Gynecology
Cardiovascular Surgery
Hand Surgery
Plastic and Reconstructive Surgery, including cosmetic surgery
Vascular Surgery
Orthopedic Surgery, excluding total joint procedures,
spinal surgery and insertion of prosthetic devices.

Class 5 .

Physicians - major surgery

Neurosurgery

Orthopedic Surgery, including total joint procedures, spina] sur-
gery and insertion of prosthetic devices.

* Major Surgery -involves operations inor uponany body
cavity including but not limited to the cranium, thorax, ab-
domén or pelvs, or any other operation that presents a
distinct hazard tolife because of the condition of a patient or
thelenghth or circumstances of an operation. Italso includes
removal of tumors (except skin tumors), open hone frac-
tures, amputations, abortions, removal of any gland or
or%?n,_ plastic surgery and any operations using general an-
esthesia

NOTE: IF A PORTION OF THE PHYSICIAN'S PRACTICE IS IN A SPECIALTY WITH A HIGHER CLASS THAN HIS
NORMAL SPECIALTY. HE OR SHE WILL BE PLACED IN THE HIGHER SPECIALTY FOR RATING PURPOSES.



PROFESSIONAL LIABILITY COVERAGES

Explanation of Policy:

The Claims-Made Policy extends professional liability
protection to the physician, clinic or employee for claims
reported in a singlé year, re?ardless of when service is
rendered aslong as the incident occurred while continuously
insured under Claims-Made with MICA.  Thus, claims
reported this year are covered by this year's policy; claims
reported nextyear by next year's policy and'soon.

MICA’s premium rates are derived from the historical
pattern of re’oorted claims resulting from the performance of
professional services which form a “stair steﬁ" with an
li.creasing number of claims belncf regorted eac Year until
the fifth year. In the fust year, only about 19 % 0f the total
claimsresullingftom professional services arereported: the
second 39 o; the third 78 %; the fourth 93 %; the fifth and
subsequent years, about 100 os.

Cost:

In keeping with the "stair step” development of claims, the
rates charged for the Claims-Made policy mature at the fifth
year. SubSequentrenewal policies are charged at the mature
rales, The specific costofcoverage isshown within our table
entitiled CLAIMS-MADE PREMIUM SCHEDULE.

All policies issued by MICA are renewed on January Lof
each ¥ear_. Your first years and renewal rates are pro-rated
from thefirst date of coverage (inception date) of theoriginal
pollcz/. For example, if your continuous coverage became
effective on July £,1985, your annual renewal premium on
January \, 1989 would be pro-rated from January 1through
June 30 on the fourth %/ear ratesand from July Lthrough De-
cember 31 on the fifth year rates.

Limits of Liability:

‘MICA's professional and optional comﬁ)_rehe_ns_ive %eneral
liahility coverages arc available with policy limits of:

5200.000 per occurrence/S600,000
a%%regate per calendar year.
5500.000 per occurrence,"£,000,000
aggreoqate per calendar year.
51.000.000 per occurrence/52,000,000
a Hreﬂgate per calendar year.
51.000.000 per occurrence/S3,000,000
aggregate per calendar year.

* The policy limits in elTect at the time the Unlimited |
as if the policy bad not been cancelled or terminated

Tail Coverages:

Should you st(f practicing or change to another insurance
company, MICA ‘guarantees availability of a limited or
unlimited Reporting Endorsement knowri as* tail" coverage
to cover subsequently reported claims. * Tail coverage must
be purchased by the insured within 30 day(sof termination of
covera%e, by cancellation or non-renewal; or by termination
of employment or association with the physicians insured
under a master group policy. _ N
“Tail" coverage mustalso be recognized when a physician
reduces rating classification to offset reduced ﬁremlum
charges while subsequently reported claims from the higher
specialty continues tooccur. This iscurrently b_eln? accom-
Pllsh_ed on a pro-rata basis when the policy is ultimately
erminated, but depends on the company's fules, rates and
{atlng plaras in effect at the time the physician's class reduc-
on 15 macle

Cost:

The cost of “tail" c_overa%e will depend upon the length of
time you have been insured with MICA, and will be subject
to thé company'srules, rates, and rating plans in effect at the
time the unlimited reporting endorsement is requested.

The tail Premlum IS quoted as a one time cost but m[e\llyrbe
paid ininstallments. Refer to paragraph INSTALLMENTS.

The full premium for an Unlimited Reportlnq Endorse-
ment must be received by the company within twelve months
following its inception date. The” Unlimited Reporting
Endorsement will be cancelled at the end of this twelve
month period if the full premium has not been received at
that time, and only premium earned for this twelve month
Reportlnpg Endorsement period will be charged in accor-
dance with rates actuarially determined and filed with the
Division of Insurance.

Retirement Benefit;

An Unlimited Reporting Endorsement (tail coverage) will
be issued at no extra cost to any physician who has attained
the age and years in the MICA program (as per the schedule
below) and havln(t; completed five consecutive years as a
MICA insured just prior to retirement:

Years as MICA Insured

60 5
59 6
58 [
57 8
56 9
55 10

rting Endorsement is purchased will be applicable just
the claim had been reported during the last policy year.



CLAIMS -MADE PREMIUM SCHEDULE
Effective January 1, 1989 **

LIMITS OF LIABILITY: EACH CLAIM AND ANNUAL AGGREGATE
Ist « 5th Yean $200,000/$690.G00 $500,000/51,000,000  $1,000,000/52,000,000

$1,000,000/53,000,000 *

CLASS 1

1st year rates Jan. 1,1989 3,087 3498 4464
¢ 2nd year renewal rates Jan. 1,1988 4,532 5,644 7469
« 3rd year renewal rates Jan. 1,1987 7,141 9,275 12474
« 4th year renewal rates Jan. 1,1986 8,027 10404 14,098
« 5th year renewal rates Jan. 1,1985 8,082 10481 14406
CLASS 2

1st year rates Jan. 1,1989 4,477 5496 6,740
» 2nd year renewal rates Jan. 1,1988 7,031 8,950 11,736
« 3rd year renewal rates Jan. 1,1987 11415 15,161 20,441
* 4th year renewal rates Jan. 1,1986 13,029 17456 23476
« 5th year renewal rates Jan. 1,1985 13,125 17487 23460
CLASS 2-A *

1st year rates Jan. 1,1989 6,066 7,451 9,454
« 2nd year renewal rates Jan. 1,1988 $755) 12,728 16440
« 3rd year renewal rates Jan. 1,1987 16414 21487 29,661
« 4th year renewal rates Jan. 1,1986 18,747 24,972 33,980
« 5th year renewal rates Jan. 1,1985 18,887 25,166 34451
CLASS 2-B/3

1st year rates Jan. 1,1989 7,655 9406 12,168
« 2nd year renewal rates Jan. 1,1988 12,742 16406 21,944
« 3rd year renewal rates Jan. 1,1987 21414 28,613 38480
¢ 4th year renewal rates Jan. 1,1986 24,465 32,688 44484
« 5th year renewal rates Jan. 1,1985 24,650 32,944 44,942
CLASS 4
1st year rates Jan. 1,1989 11,032 13473 17,936
» 2nd year renewal rates Jan. 1,1988 18410 24435 32,790
« 3rd year renewal rates Jan. 1,1987 32,138 42,906 58,472
 4th year renewal rates Jan. 1,1986 36,615 49,085 67,117
« 5th year renewal rates Jan. 1,1985 36495 49,473 67459
CLASS 4-A

1st year rates Jan. 3,1939 12,422 15,671 20411
« 2nd year renewal rates Jan. 1,1988 21409 27441 37456
« 3rd year renewal rates Jan. 1,1987 36412 48,791 66439
 4th year renewal rates Jan. 1,1936 41,617 55437 76495
« 5th year renewal rates Jan. 1,1985 41,938 56479 77,013
CLASS B

1st year rates Jan. 1,1989 16491 21478 28,115
« 2nd year renewal rates Jan. 1,1988 29419 38,703 51,931
« 3rd year renewal rates Jan. 1,1987 50486 68,129 93,046
 4th year renewal rates Jan. 1,1986 58,056 78,021 106481
« 5th year renewal rates Jan. 1,1985 58405 78,641 107,749

« pREMIUM cosT Is A% aBovE 51.000000/52000000 LimITS.

CLAINS-MADE PREMIUMS PREPARED BY MILL MAX K ROBERTSON INC. CONSULT ING ACTUARIES FOR THE MEDICAL INDEMNITY CORPORAT ION OF ALASKA ARE BASED
0S A RVE-YEAR PRICING STEP FOR REPORTED CLAIMS ADJUSTED ANNUALLY FOR CLAIMS EXPERIENCE.

= RETROACTIVE DATES AND RENEWAL PREMIUMS APPLYTO JND THROUGH JTHYEAR ANNUAL RENEWAL FIRSTYEAR PHYSICIANS ARE SUBJECTTO FIRST YEAR RATES.

éIR_II_GPIOI\II_AI(_:II:’I(E)SLf\&E RENEWED EACH YEAR ON JANUARY 1. ALL 1STAND RENEWAL PREMIUMS ARE PRORATED SUBJECT TO THE FIRSTDAY OF COVERAGE UNDER THE

** SUBJECT TO 12.6 % INCREASE (RETROACTIVE TO 1/1/89) IF MICA’S FEDERAL TAX LIABILITY HAS NOT BEEN
LEGISLATIVELY RESOLVED BY 7/1/89.
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If you practice in more (ban one specialty, use the highest rated specialty.

Specialty

Administrative Medicine

Allergy

Anesthesiology

Assisting at Surgery

(,'ardiology*

Cardiovascular Surgery

Colon (t Beetal Surgery’

Dermatology, Excluding Hair Transplants

Dermatology, Including Hair Transplants

Dermatology—liposuction

Emergency Medicine

Endocrinology*

Kainilv Practice General Practice

—No Surgery

— Less than 5'f of income from performance
iif Surgery

—57 or mure of income from performance
of Surgery

—Including Obstetrics

—Including 3%nr mure income from
any combination of Orthopedics,
Gynecology, ENT Surgery

Gastroenterology*

General Preventive Medicine

General Surgery

Gynecology (Only)

Hand Surgery

Head &Neck Surgery

Hematology*

Industrial Medicine

Infectious Diseases*

Internal Medicine*

Neonatology*

Neoplastic Diseases*

Nephrology*

Class

4
5
10

10
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Specialty

Neurology, Excluding Invasive Procedures

Neurology, Including Invasive Procedures

Neurological Surgery

Nuclear Medicine*

OB-GYN

Occupational Medicine (Not Industrial)

Ophthalmology, Excluding Radial
Kcratnlomv

(Iphthalmolugy, Including Radial Kcrutotomy
or 5V or more from cosmetic surgery

Orthopedies, Excluding Spinal Surgery and
use of (IThymopapain

(hthupcdics, Including Spinal Surgery und
use ul (ihymopapain

Otolaryngology

Otolarvngology —3V or more Imm
(.mosmetic Surgery

Pathology

Pediatries

Pediatric (ialdiology

Pediatric Surgery

Physical Medicine and Rehabilitation

Plastic Surgery

Psychiatry* *

Psvchialry, Child0*

Public Health

Pulmonary Diseases*

Radiology, Diagnostic and Therapeutic

Radiology, Diagnostic Only*

Radiology, Therapeutic Only*

Rheumatology*

Thoracic Surgery, Excluding Cardiovascular

Uigcnt Care Medicine

Urology

eInclude™ all procedures, including Invasive Diagnostic Procedures, considered usual
and customary to and within the training and puryiew of the specialty.
Without ECTor drug shock therapy. With ECT 01 drug shock therapy, use Class 3.

Partnership Corporation Liability and Full Time Employed
Physicians — 77 it all partners/shareholders and employed duelers
have $500.01 kt1/1.500,1100 limits; 2.57 it all paitnei.s/shareholrler.s and
employed doctors have $1,000,000/3,000,000 limits or higher. Full
Time Employed Physicians must carry limits at least equal to
employer. Employer will he charged a percentage ol the premium
charged lor the employed physician's classification at employer's
limits.

Secretaries. Receptionists and Bookkeepers — No charge.

Optional (,'overages:

Professional premises/limited non owned automobile liability
(.iis ers cei tain liabilities lor injuries .sustained by the public or lor
damage to properly ol third persons at your olliccs. It also covers
en lain liabilities In iujmcd parlies arising from ail employee s use ol
an aiilomohile (not owned, rented nr leased to yon) in the course ol
\ our prolessional practice, up to $bit),000 for bodily injury and
$23,(1(10 lor pioperty damage. Holer to the policy for coverage
specifics.

LIMITS OF LIAIIILITY: Bodily injury, $500,000 each claim/aggre-
gate, or $1.000,000 each claim/aggregate (to coincide with profes-
sional liability limits, hut nut higher than $1,000,000); Property
damage. $100,000.

PitKM IUM: No additional premium lor premises occupied as physi-
cians’ professional offices. Clinics and other premises: refer to MIEC.

Defense coverage for miscellaneous liability
Pmvides op to $100,000 legal defense coverage only lor alleged acts
or omissions invuh iug:
e (erlaiu civil ai lions nr proceedings, including a physician's acts
nr omissions as an ollieer ol a national, state or local medical
nr specially society;
» Alleged wrunglul tcrmiuatinu or discrimination against an
employee;
¢ Breach of contract or other alleged misconduct in the nature ot
a eonnnercial or fee dispute arising from professional practice;
« Assault, battery, false arrest or personal restraint, malicious
prusei Ulinn or conspiracy arising from professional practice.

This optional coverage is fully described in Part IV of the MIEC"
policy and issubject In the terms and conditions ol the policy and
endorsements actually issued. MIEC' pays 0016 of legal expenses to
a maximum amount of $100,000.

PKKMIUM: Individuals and solo professional corporation:

$1,800 pci year. Individuals with more than 10 employees, medical
cm potations with more than one physician shareholder, partnerships,
l.ihniatoi ies and all other non-individual policyholders should
contact MI E( IIni aspecial application and premium quotation,



Medical Insurance Exchange of California
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Claims Made Professional Liability Premium Schedule EffectiveJmx1.178
Limits of Liability: 500,(HH Each Claim / 1,500,000 Annual Aggregate

FIRST VEAR RATES SECOND VEAR RATES THIRD VEAR RATES FOURTH VEAR RATES FIFTH VEAR RATES
RETROACTIVE OATES: RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE DATES:
01/01/80 OR LATER 01/01/87 - 12/31/87 01/01/86 - 12/31/86 01/01/85 - 12/31/85 08/01/75 - 12/31/8-1

DOCTORS COVERAGE

CLASSIFICATIONS ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERL™
1 COVERAGE CLASS 1 1,900 475 3.732 933 4.744 1.186 5. 120 1,280 5,564 1.391
2 . COVERAGE CLASS 2 2.416 604 4.748 1,187 6,036 1,509 6.5 16 1.629 7,080 1,770
3. COVERAGE CLASS 3 3.448 862 6.784 1.696 8,620 2. 155 9.312 2,328 10,116 2,529
4 . COVERAGE CLASS 4 3,968 992 7,800 1,950 9,912 2,478 10,708 2,677 11.632 2,908
5. COVERAGE CLASS 5 6.036 1,509 11.868 2,967 15,084 3,771 16.292 4.073 17,700 4,425
6 . COVERAGE CLASS 6 6. 724 1.681 13,224 3,306 16,808 4,202 18, 152 4.538 19,724 4,931
7. COVERAGE CLASS 7 8,620 2. 155 16,952 4,238 21.548 5,38 7 23,272 5,818 25,284 6,321
8 . COVERAGE CLASS 8 12,412 3. 103 24.412 6, 103 31,032 7,758 33,512 8 .378 36.408 9, 102
9. COVERAGE CLASS 9 17. 240 4.310 33,904 8,476 43,056 10,774 46.544 11.636 50,568 12,642
10. COVERAGE CLASS 10 23,444 5,861 46.108 11.527 58,612 14,653 63,300 15,825 68,772 17,193
il. NURSE/TECHNICIAN 148 37 288 72 364 91 392 98 428 107
i2 PHYSIOTHERAPIST 292 73 572 143 728 182 704 196 852 213
13. PHYS ASST/NURSE PRAC 7 87 680 170 864 216 932 233 1,012 253

6251) Claremont Avenue, Oakland, California 94618-1324

Tin- IU-lruarlivn Date is the original (late of your first MIEC polity. Telephone (415) 428-9411/ From outside California (800) 227-4527
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Claims Made Professional Liability Premium Schedule Fileetivejmie I, IMS
Limits of Liability: 1,000,000 Each Claim / 3,000,000 Annual Aggregate

FIRST VEAR RATES SECOND VEAR RATES THIRD VEAR RATES FOURTH VEAR RATES FIFTH VEAR RATES
RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE OATES: RETROACTIVE DATES:
01/01/08 OR LATER 01/01/07 - 12/31/07 01/01/86 - 12/31/06 01/01/05 - 12/31/05 08/01/75 - 12/31/04

DOCTORS COVERAGE

CLASSIFICATIONS ANNUAL QUARTERLV ANNUAL QUARTERLYV ANNUAL QUARTERLYV ANNUAL QUARTERLYV ANNUAL QUARTERL"
1. COVERAGE CLASS 1 2,232 550 4 .380 1.097 5,500 1.395 6,1124 1.606 6.544 1,636
2. COVERAGE CLASS 2 2.040 710 5,504 1,396 7,100 1,775 7,660 1.91/ 0,332 2,003
3. COVERAGE CLASS 3 4,060 1,015 7,980 1.995 10,144 2,536 10,952 2.730 11.900 2,975
4 . COVERAGE CLASS 4 4,668 1,167 9. 176 2. 294 11.664 2,916 12,596 3. 149 13,b04 3.421
5. COVERAGE CLASS 5 7. 100 1,775 13,960 3,490 17,740 4,437 19,160 4 .792 20,824 5.206
6. COVERAGE CLASS 6 7,912 1.978 . 15,556 3,089 19,776 4,944 21 .356 5,339 23.204 5,001
7. COVERAGE CLASS 7 10,144 2,536 19.944 4,986 25,352 6,33b 27.380 6,845 29,740 7 .437
0. COVERAGE CLASS 0 14,604 3,651 20,720 7, 180 36,500 9, 127 39,420 9,057 42,032 10,700
9. COVERAGE CLASS 9 20,284 5,071 39,000 9.972 50.704 12,676 54,760 13,690 59.492 14,073
10. COVERAGE CLASS 10 27.504 6,096 54,244 13,561 68,956 17.239 74,472 10,610 00.904 20,226
11. NURSE/TECHNICIAN 172 43 336 04 420 107 464 116 500 125
12. PHVSIOTHERAPI ST 344 06 672 168 056 214 924 231 1.000 250
13. PHVS ASST/NURSE PRAC 400 102 800 200 1,016 254 1,096 274 1,192 290

6250 Claremont Avenue, Oakland, California 9*1618-1324

Tlic ItclriMilive Date is (lie original elate of your first MIEC policy. Telephone (415) 428-9411/ From outside California (800) 227-4527



A LA S KA
Claims Made Professional Liability Premium Schedule  KiiVctivojum-1, 1088

Limits of Liability: 2,000,000 Each Claim / 4,000,000 Annual Aggregate

FIRST VEAR RATES SECOND VEAR RATES THIRD VEAR RATES FOURTH VEAR RATES FIFTH VEAR RATES

RETROACTIVE DATES: RETROACT IVE DATES: RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE DATES:

01/01/80 OR LATER 01/01/87 - 12/31/87 01/01/86 - 12/31/86 01/01/85 - 12/31/05 08/01/75 - 12/31/84
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL QUARTERLYV ANNUAL quarterly ANNUAL QUARTERLYV ANNUAL QUARTERLY ANNUAL QUARTERLV
1. COVERAGE CLASS 1 2.968 742 5,836 1,459 7,420 1.055 0,(112 2,003 8 .7U4 2,1/6
2. COVERAGE CLASS 2 3,408 052 6. 704 1.676 0 .520 2. 130 9 .200 2,300 9,996 2,499
3. COVERAGE CLASS 3 4.860 1,217 9,576 2,394 12. 108 3,042 13. 144 1.206 14,200 3.570
4 . COVERAGE CLASS 4 5,600 1,400 11,008 2. 752 13,996 3,499 15,116 3,779 16,420 4 .105
5. COVERAGE CLASS 5 8,520 2, 130 16,752 4,188 21 .296 5,324 23,000 5.750 24.980 6, 247
6. COVERAGE CLASS 6 9.492 2,373 18,668 4 .667 23.728 5,932 25,620 6,407 27,844 6,961
7 . COVERAGE CLASS 7 12,676 3, 169 24.928 6,232 31,600 7,922 34,224 8,556 37, 104 9 .296
8. COVERAGE CLASS 0 10.252 4,563 35,896 0,974 45,632 11.408 49,204 12,321 53.540 13,385
9. COVERAGE CLASS 9 26,364 6,591 51,852 12,963 65,912 16,470 71, .84 17,796 77,336 19,334
10 . COVERAGE CLASS 10 36,960 9,240 72,688 18,172 92.396 23,099 99.780 24.947 108,412 27,103
11. NURSE/TECHNICIAN 200 52 404 10 1 512 120 556 139 600 150
12. PHVSIOTHERAPIST 412 103 808 202 1.024 256 1.108 211 1,200 300
13. PHVS ASST/NURSE PRAC 488 122 960 240 1,220 305 1,316 329 1,428 357

C250 Claremont Avenue, Oakland, California 94.618-1324

The Ortrjjggiivf! Dale is the original dale »f your first MIEC policy. fIJRi Telephone (415) 428-9411 / 1lrom outside California 227-4527



00OCTORS COVERAGE
CIASSIFICATIONS

1. COVERAGE CLASS 1
COVERAGE CLASS 2

3. COVERAGE CLASS 3

4 . COVERAGE CLASS 4

5. COVERAGE CLASS 5

6 - COVERAGE CLASS 6

7. COVERAGE CLASS 7

6 . COVERAGE CLASS 0

9. COVERAGE CLASS 9

10 . COVERAGE CLASS 10

11. NURSE/TECHNICIAN

12. PHYSIOTHERAPIST

13. PHVS ASST/NURSE PRAC

The Itrtrnactivc Date is theoriKiuul date of your first MIEC jx>iiey.

Medical Insur&ce Exchange of California

A LAS KA

Claims Made Professional Liability Premium Schedule
Limits of Inability: 5,000,(M)0 Each Claim / 5,000,000 Annual Aggregate

THIRD VEAR RATES
RETROACTIVE DATES:

SECOND VEAR RATES
RETROACTIVE DATES:

FIRST VEAR RATES
RETROACTIVE DATES:

01/01/68 OR LATER 01/01/07 - 12/31/B7 01/01/86 - 12/31/86
ANNUAL QUARTERLV ANNUAL QUARTERLYV ANNUAL QUARTERLV
3.712 926 7.296 1,024 9.272 2,310

4. 260 1,065 0.376 2,094 10,648 2,662
6.084 1.521 11,968 2,992 15,212 3,803
7.000 1.750 13,760 3.440 17,492 4,373
10.648 2,662 20,940 5. 235 26,620 6,655
11.864 2,966 23,336 5,034 29,660 7.4 15
15.844 3.961 31.160 7,790 39,612 9,903
22,016 5,704 44,072 11,218 57 ,040 14,260
32,956 8,239 64,8 12 16,203 82,300 20,597
46.200 11.550 90,856 22,714 115.49F. 28,074
256 64 504 126 640 160

512 128 1.008 252 1,280 320

612 153 1.200 300 1.524 381

Firectivejune 1, loss

FIFTH VEAR RATES
RETROACTIVE DATES:

FOURTH VEAR RATES
RETROACTIVE DATES:

01/01/05 - 12/31/85 00/01/75 - 12/31/84
ANNUAL QUARTERLV ANni ."Al QUARTERL™
10,016 2,504 10,880 2,720
11.500 2,075 12,496 3, 124
16,420 4 .107 17,048 4,462
10.092 4,723 20,524 5,131
20.748 7.187 31.232 7,800
32,036 0,009 34,804 8,701
42,780 10.695 46,476 11,619
61,604 15,401 66,924 16.731
88.980 22,245 96,660 24.167
124,736 31,184 135,516 33,879
69 2 173 752 108

1 384 346 1,500 375
1.644 411 1,708 447

6250 Claremont Avenue, Oakland, California 94618-1324

Telephone (415) 428-9411/ From outside California (800) 227-4527



Medical Insurance Exchange of California

A LAS KA
Claims Made Professional Liability Premium Schedule iiitectivo Juno 1, 1988

First Year New Doctor Rule RatesO iiutmnctive Date | 1/ssor Later

LINITS 1 LINITS 2 LIMITS 3 LINITS 4

500,000/1,500,000  1.000,000/3,000.000 2.000.000/4,000.000 5.000.000/5,000.000
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL  QUARTERLY  ANNUAL QUARTERLV ~ ANNUAL QUARTERLY  ANNUAL QUARTERLY
1. coverAGe cLass 1 475 118.75 558 139.50 142 105.50 928 232.00
2. COVERAGE CLASS 2 604 151.00 710 177.50 852 213.00 1,065 266.25
3. COVERAGE CLASS 3 862 215.50 1.015 '3.75 1,217 304.25 1,521 380.25
A COVERAGE CLASS A 992 248.00 1, 167 291.75 1.400 350.00 1,750 437.50
b . COVERAGE CLASS D 1,509 377.25 1.775 443.75 2, 130 532.50 2,662 665.50
6 COVERAGE CLASS 0 1.681 420.25 1,978 49450 2,373 593.25 2,966 741.50
7. COVERAGE CLASS [ 2. 155 538.75 2,536 634.00 3. 169 792.25 3,961 990.2b
8 . COVERAGE CLASS 8 3. 103 775.75 3.651 912.75 4.563 1.140.7b 5. s 1.426.00
9. COVERAGE CLASS 9 4,310 1.077.50 5071 1,267.75 6,591 1.647.75 8.239 2.059,75
10. COVERAGE CLASS 10 5.861 1.465.25 6.896 1.72*.00 9,240 2.310.00 11,550 2.887.50
ALASKA
DATE PREPARED: MARCH 17,1988
PROCEDURE HDPREM
USERID: MIECUWK

'Those rates apply only to physicians entering the practice of medicine for the first time after completion of a residency, fellowship training or military service.

6250 Claremont Avenue, Oakland, California 94618-1324
Telephone (415) 428-9411/ From outside California (800)227-4527
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April 18, 1989
MEVORANDLM
TO Representative Peter Goll
ATIN  Hayden Kaden

FROM  Karen Oakley
Legislative Analyst

RE Medical MalpracticePremiums Paid by Alaska Doctors
Research Request 89.297 (Supplemental Information)

You requested further information concerning medical malpractice insurance in
Alaska. Specifically, you wanted to know how many private doctors are covered
by the Medical Indemnity Corporation of Alaska (MCA) and how meny are covered
by other insurance companies or are without insurance. You also asked about
reinsurance purchased by MCA

According to Art Stanford, with the MCA underwriting department, MCA
currently covers about 250 individual physicians, ten hosl:)itals and ten to 12
“related health care facilities.” The latter include clinics, such as the
Alaska Kidney Center, which are staffed primarily by technicians.

There are just over 600 doctors in private practice in Alaska, thus, 40 percent
of the private doctors in Alaska are insured with MCA | was unable to obtain
estimates of the number of doctors insured by each of the 22 other companies
writing medical malpractice insurance in Alaska. In 1988, MCA had 48 percent
of the medical malpractice market in Alaska, so these other companies together
probably insure a similar number of doctors, leaving some 100 to 125 private
doctors without insurance. This estimate of the number of uninsured doctors
iIs consistent with the observations of Mary Pierce, executive director of MCA
she estimates that from 15 to 20 percent of Alaska's private doctors are
currently "going bare".

Ms. Pierce provided information on reinsurance purchased by MCA  She
indicated that MCA pays about $1.2 million for reinsurance annually. The
primary reinsurer is Lloyd's of London, but a number of other companies,
including at least one domestic hospital reinsurance company, sign on the
policy. The MICAs retention (i.e., deductible portion) is $250,000 per claim,
however, the retention is indexed and increases by about 10 percent per year
between the time the claim is made and the time the claim is settled.



Representative Go'll
April 18, 1989
Page 2

The MCA is an associate member of the Physicians' Insurance Association of
America (PIAA). Because MCA is not a phgsician-owned company, MCA cannot be
a full member of the PIAA  The MCA has broached the idea of putting together
a reinsurance pool with the other members of PIAA but the idea has not
generated much interest. Compared with the other companies in the association,
MCA is small, and the other companies have nothing to gain from joining with
MCA For further information on MICASs reinsurance situation, please contact
Me. Pierce at 563-3414.

| hope this information is useful. Please let nme know if | can provide any
further information.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY
fP.0. Box v, state Ca;_)itol
November 7, 1988
MEIVCRANDLM
TO
ATTN
FROM Patricia Young
Legislative Analyst
RE Virginia Birth-Related Neurological Injury Compensation Act

Research Request 89.077

You asked for information about the Virginia Birth-Related Neurological
Injury Compensation Act. According to Representative Clifton Wbodrum bill
sponsor, this legislation weas proposed in response to the refusal of one of
three major insurance carriers to provide liability insurance for
physicians of obstetrics and gynecology (CB/GYN) practicing in Virginia in
groups of fewer than ten.

Currently, there is a lively debate in many states, including Alaska, over
whether the "insurance crisis” is genuine or a fabrication on the part of
the insurance industry. Virginia's "Bad Baby Act," effective January,
1988, is one state's response to one aspect of the liability insurance
crisis (see attached). This approach modifies many years of judicial

experience and case law. Proponents and opponent alik .ill be watching
this situation due to its potential impact. .. ~ .jvaral years nmay
pass before a sufficient number of cases have be « .sed to determine

whether or not such legislation is justified.

Virginia's act limits the liability of physicians and hospitals for
birth-related neurological injuries caused or aggravated by substandard
care unless there is clear and convincing evidence that iInjuries were
intentional or willfully caused. This statute effects several changes
in well-established, judicially created rules for determining civil
liability and damages:

It is important to note that this statute covers only the most
disabling and costly injuries. "Neurological injuries™ are defined as
injuries to the brain or spinal cord which render infants "permanently
nonambulatory, aphasic, incontinent, and in need of assistance in all
phases of daily living" (Code of Virginia. 38.2-5001).



November 7, 1988
Page 2

The law places a statutory upper limit on the amount of damages an
injured party can recover for acts of negligence, gross
negligence, and recklessness.

An injured party is allowed only a nonjudicial remedy for acts of
negligence, 3ross negligence, and recklessness. The injured party
is prohibited from seeking redress in the courts unless there is
willful or intentional wrongdoing on the part of the physician
and/or tl:e hospital.

"Preponderance of evidence" is the standard of proof generally
required in civil liability cases; this law increases the standard
of proof to "clear and convincing evidence,” a standard generally
reserved for cases with overriding public policy implications.

In the event of a birth-related neurological injury, the act provides that
the Industrial Commission of Virginia will award compensation to the legal
representative of the infant for the following items:

actual medically necessary and reasonable expenses of medical and
hospital, rehabilitative, residential and custodial care and
service, special equipment or facilities, and related travel for
which the infant has not receivednor is entitled to receive
reimbursement from some other source [38.2-5009 (1)];

loss of earnings from the age of eighteen through the age of
sixty-five, in the amount of fifty percent of the average weekly
wage in the Commonwealth of workers In the private, nonfarm sector
[38.2-5009 (3)]; and

reasonable expenses incurred in connection with the filing of the
claim, including reasonable attorneys' fees [38.2-5009 (4)].

The act stipulates that compensation is to be awarded from a fund governed
by a governor-appointed board of directors and maintained by annual
assessments of $5,000 from each participating OBGYN physician; up to
$150,000 from each participating hospital (based on $50 per delivery for
the year prior to participation, but not to exceed $150,000 per hospital in
any one twelve-month pe»l'od); and $250 from each nonparticipating physician
licensed by, and practicing in, the Commonwealth. According to the
statute, "if required to maintain the fund on an actuari.lly sound basis,"
liability insurance carriers will also contribute annual assessments not to
exceed "one quarter of one percent of . . . net direct [liability] premiums
written” [38.2-5020 (B)]. Carriers are entitled to recover their assessed
costs through surcharges on future policies and/or rate increases.
Physicians and hospitals will presumably pass on their assessed costs to
patients.
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How compensation will be awarded is unclear and open to debate, and
regulations implementing the statute have not been drafted. Some covered
medical, rehabilitative, custodial, and equipment expenses would continue
for the life of the injured, and actual costs for these expenses will vary
over time. According to Representative Woodrum, the legal representative
of the injured child would be required to petition the commission each year
for out of pocket expenses; however, language in the statute suggests a
lump sum award. Loss of earnings would occur 18 through 65 years tiic
future, and there appears to be disagreement regarding this award also.
Representative Woodrum indicated that compensation for loss of earnings
would not begin until the injured child had reached the age of eighteen and
would continue only during the life of the injured. However, according to
Larry Tarr, chief deputy commissioner, Virginia Industrial Commission, the
award for, loss of earnings would be a lump sum amount based on current wage
averages.?2

Since its proposal, the statute has been controversial: many physicians
object to subsidization of CBGYN practitioners; many consumers argue that
this statute allows doctors and hospitals, under certain circumstances, to
act in a negligent or reckless manner without fully compensating victims.
The likely net effect of the law will be that no suits are brought against
physicians or hospitals for birth-related neurological injuries.
Controversy will continue, however, and law suits may arise over the
current lack of administrative clarity. Steve Kaufmann, Virginia Division
of Insurance, anticipates a mowe to repeal this statute. He also expects
that the law nmay be challenged and, if necessary, appealed to the State
Supreme Court.

I ?Iope this information is useful to you. If you have questions, please
call.

Attachment

Bob Griffin, chief economist, Virginia Employment Commission, Bureau
of Labor Statistics, indicated that $371 was the 1987 average weekly wage
of workers in the private, nonfarm sector. Based on the current average
wage, a lump sum compensation for loss of earnings between the ages of 18
and 65 would be $463,008. If wage inflation were calculated, this amount
would be substantially higher.
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S 382'5000 NEUROLOGICAL INJURY COMPENSATION ACT § 382'5001

CHAPTER 50

Virginia Birth-Related Neurological Injury Compensation Act.

Sec. Sec.
38.2-5000. Short title. 38.2-5010 Rehearing on Commission determi-
38.2-5001. Definitions. nation or award.
38.2-5002 Virginia Birth-Related Neurologi- 38.2-5011 Conclusiveness of determination or
cal Injury Compensation Pro- award; appeul.
gram; exclusive remedy; excep- 38.2-5012. Enforcement, etc.. of orders and
tion. awards.
38.2-5003. Industrial Commission authorized 38 2-5013 Limitation on claims.
to hear and determine claims. 38.2-5011 Scope
38.2-500-1. Filing ofclaims; review by Board of  38.2-5015. Birth-Related Neurological Injury
Medicine; review by Department Compensation Fund.
of Health; filing of responses. 38.2-5016. Board of directors; appointment;
38.2-5005. Tolling of statute of limitations. vacancies: term.
38.2-5000. Hearing; parties. . 38.2-5017. Plan of operution.
38.2-r007. Interrogatories and depositions. 38.2-5018. Assessments to be held in restricted

38.2-5008. Determination of claims; presump-
tion; finding of Industrial Com-
mission binding on participants;
medical advisory panel.

38.2-5009. Commission awards for birth-re-
lated neurological injuries; notice
of award.

2- hort title. — his chapt Il be k
an %nsa %Oglte% a%rthelt\flrgm OVnSIPate ebsro‘iOSchf Isnt}ﬁrybeorﬂg\évnn-
sation Act. (1987, c.

§38 2-5001. Def|n|t|ons — As used in this chapﬁ

"Birth- related neu glcal injury” MEans In| to'the brain or s Pal cord
of an .infant caused fthe deJ\fatlon 0 en Qr mechanical n ur
occurnqﬁl In the co rse o abor, delivery or re CI t|on n the |mme |a
Rost perio osnlta Whl renders the .In ant P anent

rJ a asc |ncon in ‘ |n nee ofasshstanc phase
a|y |vm e|n| lon 357 lve b
Clalmant rson who fi ﬁlalm ursuant t 3?2 509 4 for

comp en?a 10N oraﬁlrm/rpe?ateﬂ HEU[OE)SIC% hn H@/ to an.Infant uchcalms
rp]ay be Tl ﬁ 8al erpresentatve noe %} fan Wure Hant andt
gxeec%at%e oOr Otegrafe Infant, the claim may be filed by an administrator,

al res IVE.
"Commission"” meaﬂ LJ) &US?I‘I Comm|SS|0n of Vir Inl
"P.articipatingphysician"Means a pnysiclan licensed in Virginia ta raC |C
medlcme Wno pracfices 0ps tetrlCS 0r rorms 0ns e |'|C3| Se ICeS el
ar'% lime anti ho at F [&/7 or. IIIIS 64 eg ina. g(r)]rrr?m?egcnrlgg%g\)r/n%ﬁg

cash account.

38.2-5019. Initial assessments.

38.2-5020. Annual assessments.

38.2-5021. Actuarial investigation, valua-
tions. gain/loss analysis; notice if
assessments prove insufficient.

ommi sm%rgrm{/?llgrneroth sician redto rticl
entoF a pg gram to growgepo stetﬁca{fl are to Pg%ent e} qe tPor va'IC

ssistance Services and to patients who ar ent and on ap

such pro mmissioner o eat t '[ICI ate |ts emen

tatlo a |n orce an a ree ent with edicine
whereb sn:|an a ree t orev Boa of edlcme as
require ubsectio 0 n ha %l the assessmeg
reduire ear hi t el

pursuant to this cha ter \g c nJuV\X] ﬁcurreh
‘Pani patlng hospital me%)nsa 0S |t license reglg ic
time ‘of the injury (i (sf Fad 'in force an greement W|th the’ Commissioner of
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Health or his designee, in a form prescribed by the Commissioner, whereby
the hospital agreed to participate in the development of a program to provide
obstetrical care to patients eligible for Medical Assistance Services and to
patients who are indigent, and upon approval of such program by the
Commissioner of Health, to participate in 1ts implementation, (i) had in force
an agreement with the State Department of Health whereby the hospital
agreed to submit to review of its obstetrical service, as required by subsection
C of §38.2-5004, and liii) had paid the assessment required pursuant to this
chapter for the year in which the injury occurred.
"Program”means the Virginia Birth-Related Neurological Injury Compen—

sation Program established by this chapter. (1987, c. 540.)

38P2 -5002, Vlrgmla Birth- Redated Neurologlcal Injury Compensa-
tion rogram; € clusive reme y; exception. A. Thére is hereby
establlshed the Virginia Birth-Related Neurologlcal Injury Compensation
Program.

B.g The rights and remedies herein granted to an infant on account of a
birth-related neurological injury shall exclude all other rights arid remedies of
such infant, his personal representative, parents, dependents or next of kin at
common law or otherwise arising out of or related to a medical malpractice
claim with respect to such injury.

C. Notwithstanding anything to the contrary in this section, a civil action
shall not be foreclosed against a physician or a hospital where there is clear
and convincing evidence that such physician or hospital intentionally or
willfully caused or intended to cause a birth-related neurological injury,
provided that such suit is filed prior to and in lieu of payment of an award
under this chapter. Such suit shall be filed before the award of the
Commission becomes conclusive and binding as provided for in §38.2-5011.
(1987, c. 540.)

Effective date. — This section became
effective Jan. 1, 1988.

!>38.%-5003. Industrial Commission authorized to hear and deter-
mine ClalMsS. — The Industrial Commission is authorized to hear and pass
upon all claims filed pursuant to this chapter. The Commission may exercise
the power and authority granted to it in Chapter 2 (865.1-10 et seq.) of Title
65.1 as necessary to carry out the purposes of this chapter. (1987, c. 540.)

Effective date. — This section became
effective Jan. 1, 1988.

i 38,2-5004, FI|In%] lgjlalms review bg Board of Medicine; review by
Department of Health; freponses. — A. 1 mall claims filed under
this chapter, the claimant shall file W|th the Commission a petition, setting
forth the following information:

a. The name and address of the legal representative and the basis for his
representation of the injured infant;

b. The name and address of the injured infant;

c. The name and address of any physician providing obstetrical services
who was present at the birth and the? name and address of the hospital at
which the birth occurred;

d. A description of the disabilityfor which claim ismade;

e. The time and place where the injury occurred;

f. A brief statement of the facts and circumstances surrounding the injury
and giving rise to the claim;
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all gedILY %ab(tea rellrevaE ﬁategdrlr%aulhorlggr)rr:%? rrrr?[rlaar;/m% t%nt? ertﬁtrtr S?%rtroWho
any~un Ie records known to the claimant and the reasons tor their

un}avira rry
grop ate assessments, evaluatrons and |Jo 8noﬁes and such other
ﬁcords ocUMents as are [)eason y neceB Ehg \; e determination of
the amount of compensation to g 0,.0ron the Injured Infant on
acoo nt of a birth-related neurol é]rca rnurr\{

ocumentation of expenses and Services Incurred to date V¥hICh indi ates
Whjet er suc expensesa d services have been paid for, and S0, by who

an
lr Documentatron of dplrcable rrvase or ?overnmental source of

se vrcesTRr rerm urse re tive to(t e al e mpairments

e carma urnrsh tzf ommrs on with as maancoB_?eso the

RG'[I'[IOH as requrre }erv ce #) eedICrO r%rrnd a}ng/ Beﬁmnarlren S ngﬁtﬁ

med in the p rron
WIEh a rteen pon re%erpt etrtron f
rssrnsa immediatel ete rogram serrceu ntea
esr nated tq accept serrgceo be(a ﬂ gcra o opera ron
h grstere rcertl mail To res g(etrtro 0 a
B siClan and hsé) a]name in the petrtron the oar icine andt
artment 0 t
g rC] ?Cer t o the petrtron the Board of Med| crne sha]ll evaluate thg
carm d etermines that here s reason to helieve that t e allege
HL reque from, or waﬁ aggravate subs tandard care on t eﬂ]a
t h¥srcran It shal 8 Y p rate actron ”f %tent Wi the
authori rane % oar n 16 throu
ro n reffe t e etrtr the artment galth shal ev Iuat
the claim, It determ nest at the rea on to evet a ea e e
e %reﬁ‘t d o, Op Vs gogravate .tss” o %tn Care 0n e, part
nsrst eth ne authority grantJ deto the %epartme toR Er[tﬁ (1
" The Program shall have thirty days from the date of service.in which to
frleaa res ons% t0.the p etrtroE ysuhmrt reﬁevant written rn rmjtro

nerological Injury. within' gtrﬁeartr?r]ﬁg R
Effective date. — This section became

effective Jan. 1, 1988.
38.2-5005. Tolling of statute o Irmrtat s. — The statut Imjta-
R factrton enbro ro e(halfm t

thoﬂ? \glth Zri%sﬁ‘p Tt o @/aﬂ\éln outororr a¥ed {0 a qh glate shaﬂ
Sl i W'rh}hreear%a A
the broug?tt ra%e 5ID %5 P

sucn Civi ac ion m
Effective date. — This section became
effective Jun. 1 1988.

§ 38.2-5006. rrnﬁ] arties. — A t] medr tely after such etrtrﬁ h
R een recelved, t e slon sha ett edate or earrpg n‘] ch
d.no soo ert a s an atert an ays aft rn?
Retrtron an notr rt th reto. o t e time anﬁ lace of such
earing The earrng S a e in the city or county whe e the Injury
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occurred, 0 J contrgu us ﬁrtyorcount unless otherwise agreed to by the
paétreﬁ artr s%lzt heéarin Conbrlnrego der this section shall include the
clarman? nd ?he Program Q)?q 4(5J

Effective date. — This section became
effective Jan. 1, 1988.

§ 38.2-5007. |nterro%ator|esand Fe osition% An% art toa roe eﬁt]
[ﬁg rl“rltnat%rrrtenIS CoF tgrevr%)enu % %g rvenlms]e‘}oet |%tc?m atoSrlroesSberttcI )gse ttte
eposit |ﬂns otwrtngsses resi rng within.or wit ?t gommonweaE fo be
LRET Ine coste 10 ME taret A SO Seﬂ'”cg”t 'E PR Wﬁt@e‘ e ”%
shaII [be taken a(tter rTqsrvrng notice annlS |nt anner rescrr§ typa or
ep osrtrons in a at”law, ex B tF ﬂ ec ne
ommdssron the ommrs roner é@ e%y mrssronerbeorewhomte
proceedings may be pending. (

Effective dote. — This section became

effective Jan. 1, 1988.

8 38.2-5008. Determrnatron of clarms gresu gt findin |ndu§-
trrral ommission b g 0n partic ical agvisory gane
mmrssron sha rmrne ont e asis 0 t evr ence presented to It

the o ow eg sus
t Wh et rt scarme are birth-relate urologr al injuries as
dﬁ neg re utta le presum\%ons |set at the mrugl
alleged is brrth re e neurolog,ca Injury.where it een emonstra
tot e.satis actror] e Industri 8”!) |ssron thgtt ern ant has su tarner1
a brain ors ma cor |n u cause o%g eprivation or mec a}r)tc[
Injury, ah he Infa as therehy rergered permanently nonambula-
to¥ asic an Incont men
IT elther part% di aqrees with such esArmIptron that pa(t¥ shall have the
burden of provi the mrurreﬁal are not birth-related neurologica
|n12ur|es within e meanin the c(%a
at 4 tg)et er obstetrical services were delivered by a participating physician
Whetﬁaer the birth occurre in a, partrcrﬁtl hospital.
\i\]rn&ch com ensation, r an is awardable ur ant to § 38.2-5009
the mrs n determrnes that t ernJu ged is not 3 birth

%Iated neuro |ca mHurXO(m meanrn&lCIP/t?trs chapter, “ﬂt at

etrical. Services w elvere a pa ating ph SICI t
Brrt or}nﬁ that the birth not OCCUTYH aﬁ)oartrcio atl % Fno% Ita

CaUSE a ¢ etermination to be sent imme |ater\ {0 trﬁ]e arlttressh%
registere pr}/r cer¥ I(Eéi mam d Y

i TR S Sl ot s
Ptsrcran of aprtr ,pa}trn ﬁosprt ythe trn % P%ustﬂa C?RQ hsg
|? 8r any appeal theréfrom) with respect to ether U injury is

Th dean of the edical sc thoolé of the Commonwealtg Bhall develo
Erhan where}g claim %E)rwt onhmrssron IS BevLe e ane j

ree and |mpa[r]tr siclans. s Danel sall file 1576 orta
recommendations aﬁtow et ert??e injuty @ lle ahbrré related
ical injury within the meaning of this cHapte with ommission at leadt
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ten da¥s erﬂr to, the date set for hear pursuant t 382 5096 A tlg)e
2VAIDIE o eﬁ‘)mt"tsé' 1L e T e ansiagy Sttasha
l)ae bouné Y, t e recommenqdatlon of the panel. %féc?o f H
Effective date. — This section became

effective Jan. 1, 1988.

§ 38.2-5009, Com |ssmn awards for birth-related euhologlcal mgi
igs: notice of awar Upon eter |n|n i) that an Infant has sustaine
irth-related neuro ical 1 rY 1] erl al services were deli are
X gartlmpat % S|C|an t the |rth an || t f}t the birth occurre
g rticipating ho

ommission shall ‘make, an . awar provi |ng
omp X SatIP
ﬁtua g})

? owmg Item reIatlve to such In urg
tilca necessary. a reasonable expenses 0f medical anq
hostnta reh

alive, resl and cysto |a| care and service, Specia
eqti LP{gentor acﬁltles an re?atea travel. Lﬁowever suctetl expensesshaqrnot
xpenses for |temsor?erV|ces that the inf ntlhas recelved o |sent|t|ﬁd

d
to receive, und ert e %W(?eralaq state or the federa governmen excepttot

exte roh|b|tef }/
ﬁen?es tems or serwcas that the infa Ht has, received, or tﬁ%
contrac ual é/ entitled .to rece|Vﬁ rom any. prepaid health plan, "healt

maingenanceé organizatio rivate’insuring entity:
E ensestroqr thqte tgant ha% [eCEIVE re grs ent, or for which
t |antlsentltle to recelve r |m ursement (HJ awso stataor
overnrgtent exce ttoft ﬁxtentgroh |te edera
enses for which the Infant has received r%lmbu sement, or or which
the intant Is ?ontractua entitled to receive reimbursement, pursuant to the
Provmons of any health or sickness Insurance policy or other prlvate

nsurance progr
sezlg g ﬁge ﬁmmleddcal an hﬁ Plta| Services. und r subdivision 1 of t t?

3|m|Par treatmen(s ?tf i SHcperson “ofa PLeeV%talrtndarg Oafmlt\a”%ogmwum Such
treatment is pai

ure
h mured er on.
3, Losa aarfr]tmeq rygm t ezteo %I teer?1 An inf Fnd to hav
su tame ablt] ated neurolo |ca| Infur a|| be concusl rﬁ) sume
ave ?ena F oe% ncgme om wor the age 0 elg rou
etae03|xt Ve t enlnure mt maountof Tift

ig/ erc
avera e weekly wage In the ommonwealth o WOrKers in t nvate

no m se
Z[]aFge sonaEte ex enses ncurred in_connection with the |I| Pc % |a|
under this c reaso Ct%l ttorneys’ fees, whith sha

su ect to t e ;ﬁp rova gwar
: epaw aI gsent |mmedp atn]y %y registered or certified
mail to t partles 198

Effective date. — This section became
effective Jan. 1, 1988,

§3825010 Rehearln on Com Ission determmzﬁtwn or aw r
naHg |catondprreV|eWt made to the Commission within twent
eer lon pursuant to su Ivisions A throrq 5

d.
e S AN U e R o sl

I1SSI ursuant to
member o(f thg Commission who made the determlnatlon or awar

g |f
f
thoe
an
firs
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earin wsnot held efore the full Commrgfron shgll review the evidence. If
eeme vrs{a an1 .as soon as ractica e OMmMISSIoN |nﬁtead ma?/l
ear t err re resen trves an vy]r nesses and make
eer rna 1on o award, pro rlate. urc [eview or etermrnar
tog rwrth a stat ment 0 the f| drng P] ﬁt rur\g aw ang
tters. ertrnenttﬁ %uestrons at 1ssu Fall filed with Sgrecorg
procee gs and shall be sent immediately to the parties, C. 0.)

Effective dutc. — This section became
effective Jan. 1, 1988.

§382 5011. |Coﬁno tsrvenessotorrtl]etﬁrgn|annattt|8rsru rjlalrlrvard Rpp al. —
goef ég En é%g or the awar 'f e C%mmurssron as rovrS uBgOrb
f not reviewed in due time, |s ron
u on sych review, as rovr conc usrve an
as 1o all questions. act e ta en rom the d CISIO
ommrssr ner unti rvrew se has ore te u
ommissjon, as provr n Ap eas s
omgms%%teto t} uer ourt of A peals |n t e manner provrde |n ules o
PB JIJﬁ notic ea sh | be ||e ith the clerk of the Commrss an
thhrn t |rt a s ate of et%rmrnatron or aﬂw rd or .within

| arg errrrt%rts R °hs:§ ey

urt

ourt ép 651 rovited in t
sess ale sha e laced upon th rrvrIe ed docke to he ourt
e next ensuing term hereo from an
awar e C mmrssron 0t e our 0fA eas Is perate as
a susp ensron o the awar nd t e Progr to make

e require
a ment of the awar ov In the aﬁpea u tr th qStrons at Issue
fb rerH shall %gv})een JHX etermined I1h'accordance wrt t e provisions of
this chapter. \S

, C.
Effective date. — This section became
effective Jan. 1. 1988.

§ 82? t nfercement etc of ordersgnd awards. —The Commis-

% ’ thorit en force its orders an rot(?t itself f ro deception.
rIe t e u%r this section is ermrssrve an ovr es at a artz
e ot P e B
of 1ts orders. f@%? 8XV5

Effective date. — This section became
effective Jan. 1, 1988.

?3&25013 Limitation op claims, — ¥] im u der hrs chapte hﬁt
i filed more than teln ears aftes the |r %a ragt Iege tohave a
related neurologica njury IS barred. 9

Effective date. — This section became
effective Jan. 1, 1988.
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83?250}4 Scoge — This ch lies to cIarms 0 br5th reIated
n ﬁrrca Injurie currm onwea rhn and after Januar

e chapter sha no yto r llity or death caused by genetic of

congenital abnormalities. 1

Effective dote. — This section become
effective Jnn. 1, 1988.

%825015 %,r h- ReLated NeuroIo ical Inj ur ompen ation Fund.
—T ere IS estanlis ed the Brrt Relate Neuro n ury Gompensatjon
Fund to rnanceé% rrgrnrah elated Neuro rca nru ompensation
Program created by this chapter. (1987. ¢. 5

8 38.2-5016. Boprd o rrectors appointment: vacancies: ter
The Brrtﬁ Relatedp Neuro?o rg RP Compensation Program s nba b\e
goverped by a oa[ five rreOH)
B. Directors shall be appointed for a term of three years or until their
su&cess %ara apr[)omteﬂlﬁ have uagfrgd
. irectors shall be appoihted by the Governor as follows:
B ne citizen regresen tive:
ne representatjve of participatin Rhg/srcrans
ne representatjve o artrcr atin Ita 5
8ne representatjve o{ bility Ins Lers an
e ne representative o g ysicians other than partrcrpatrn srcrans
The overnor may select the re resentatrve of th XSI
rans frorr} a list ofat le 3t three ame tﬁ be recommen e rnr
cret of Obstetrics an yneco the repres ntatrve 0 rtrcr
ospitals rom a Irst of at ea]s1 e names to Bfomme
Virginia Hospital Association; the repre entative of llability insurers om a
list™of at least three names, one of IS recommended by the American
I surance Assocratron oneby heA ance of Americap Insurers, and one 3/
the Natlonal Asso lation 0 n en ent Insurers; an rhe re reantatrve f
?{]srcran other t an ar chatN? Xsrcrans rom a list of at least three
esto %cogrmeg 3/ edical Society of Virginia. lH no case shall
te Governor be bound fo make any apporntmen from among the nominees of

e respective assocr%tr ns.
D.. The overnors rom tIIy notr the assqciation, whkch mrx make
r}bmhnatr ns, of anX vacan other tha exprratr?n amonq the members of
ﬁ epre tin articular rnte est'and like nomiinations may be

ma e e fll rn vacancy,
rr ctors aII actb ma orrt vote whth ive drrectors constituti H’]
guorum fort e transactronﬁ us| essorﬁ e exercise of %nly ower of the
o Bam T edrrectorssha serve without salary, ée -ch director shall be
[] nrse or actual an necessa{y expenses incuyre d he Perormance of
fiicial duties as a {rector of'the Program. Tpe directors shall nn ﬁ)
sd#}ect to any personal liability with respect to t e a mrnrstratron 0

ﬂ?e b ard establrshed this section haII have the ower to
admrnrstert eProR m, {ll) ar%rnrstert eBrrt ReIatedNeuro rcaIJn $
3 Pensa ion , (trrg apPom a srv ce %omB anre
administer the payment of cla son be of t ro ra rrect th
Investment and reinvestment 0 d/ sur us in th er losses a
%enses prgvr ed any rnves}(mentr COMe generate t ere yremarns rnt

and (v) reinsure the risks of the Fund“in whole or in part. (1987, c. 540
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2-5017. n — n m 1987,
the SBrectsoorso h% Proog n%rarttlolpsubmArt%tﬁeQ rreeCSoe tr? attr)en %mr?rars
sron I reYrew a proposed ﬂ ot op Fatron chnsrstent this. ¢

r
g P r%er tion's a or icient dmrnrstratrﬂ tﬁt?tg

Pro ram dprom or;ess eﬁ ade against t

B n awar unde thrs c a ter n shal contarn other

VI?J %Irs]n:nlrjenrtf nec sszéry facilities;

Aangl emgﬂt 8 servrcr calriers ar other servicing arrangements to
p? qgcarms d ar E (5 J J

e b o BETRL
acg“ar araﬁ% o rferarron“%? 5 ik
HZ ;ﬁ) fi 0 eratr n ahy[ be. subject to pagéarova gSrtatg
o T iy
M y seta?r I v e, e
e drre to do . s, rkta) Bor oratYon C%mmrssrgn snr\
ate a pan 0 8 eration. an of op atP a&r)rove romu
5 }4 Roratro r%mrssron S 8 become effective and
psrat\ al u on order 0 t rtate dporatro
mendments to thehpano 0 tfr
t Sggrogr%% subject to the appro a 0

§ 38.2-5018. Assessments 0 be

assessments paid ursuant fot

restricted ca ac%ntun er the So
the directors

e selec er ? ny Inco Prom It, Sseg)arateer
érsBursegt[ l as rovr “t his c?ta% and o ﬁ

om rssrorh
bly e directors of
te Corpora lon Commission.

he? in restricted cg al count. — All
no nera lon, sa

[ 8e ol ogan In egende

payment oPrtne e%‘ rqs%gtoo gv anstra lon o the und C. 54

ol? 38.2-5019. Inrtraleassess r”s — A OH ’rbe(sore Januaag 1, 1988, the

aC(i%\ll’v gr#%ge\r\sﬂﬂs ZH] g) atntlgio eraPa)r/] into t an initial assessment in

scans Who wis pBrtrcr ate rn the Vr rnra Birth- ﬁelated
Neurolo & ompe sat on am an Who nt \rfrse quali
gr corp trng physicians un ert IS cha ershall pay an initial assessment of

ganrggrrhrsrrg rr%rsmosjtrfrrera i e e

hfysr
partrcrgatrn% physrcran b qrn
reegrnents rqul ?& g g y pa rn an_asses ment

If( Fﬁm untof hrs assessmegt shaII
rmrn oar irec ors ort

rogram on a prorated basis for
emon sre aining .In 98 met e as essm nt rs % ”p(ysrcdan
who.satisties the con rtrons Im ose thrs ara ra sha go sér ere

B e gt B e B e
%t]ts ﬂ 0 are em oye 3 {11 éomm nwealth Who wish t artrcr

IC
ten e brogtan and o Ul s patcipaling phSci
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rqvided the have notified the Progr or before January 1, 1988
f?hep 8esrre t0. trc ate in tﬁ E %klguc rticipation s e}/I]hecomg
E ﬂHePretroactr eto nuary etrmet e assessment IS recelve

y2 Ptqls whrch wrsh to Bh(arﬂer age emv\”tshee q\dgr%mra Brrth Related

eum Inju ram a atr
rta nder this c ter sha Intial “asse sm e
or the rror as report tot e Department o
ost r ahceIH aanrm ne“t:vvefvueremsounr\heye hé)sprtals 0t to exceed l per

f I
authj chsﬁ'tf' ét tﬁEetSt fefiee el o ”?o%f%h“&'%at o ?3%%'&?'

npda ICl atrn hos ital bg ilin ttg reemen

urre and b an a sessment to ro am on or

3 5 198 e mo e assessment haII be detErmined Rg
oar rec ors. of

O ram OH a[rorae ba is for the m? nt

ﬁmamm% 88 at the tme t e asse S paid. osgrta satls rn
t]e conditions r[_m osed hy t spara ra onsidered %rtrﬂp
PS rta In the Pr grfam ort e rem In er eginning Q h std
0 first mont 0 owrn the recerpt gram o the requrre

a reements and prorated a sessmen
gtate hos H p hrc WIS to artr%%ate in thjt Pro%ram and whrcg

therwise as participat Spitals ma e assessment [
E%thrssubqsectr% npor %req P e}r/r?edg the ave notr %

ram on or before Janua esire t arr Ipate.
articjpation sha?l ecome et ectr ﬁtrosctrve to anuar EE? 6}8 at t h
me t e ssessment. IS rec rve

rcr icense practrcrﬂg rn the Comm wealth as of
gk 0 ﬁar“mratrar e
Of%’t t{cgﬁn S0 certrfg/ to tn ﬂ)ogram an physrcraanocomesw ithin on

owing cat gories s all beexemipt a rn%1 - ininal and anoual
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February 14, 1989
MEVORANDLM
TO
ATTN

FROM  Patricia Young
Legislative An st

RE Virginia Birth-Related Neurological Injury Compensation Act
Research Request 89.077 (Supplemental Information)

After receiving the memorandum describing the Virginia Birth-Related
Neurological Injury Compensation Act, you asked for information on changes in
insurance premium rates for physicians and consumers resulting from passage
of the act. You also requested information on solutions proposed by other
states for dealing with this aspect of liability insurance. In addition, you
asked for comments on whether or not a similar act would improve the liability
insurance situation in Alaska.

Virginia's Birth-Related Neurological Injury Compensation Act--Results

Since the Virginia statute's effective date of January 1, 1988, no claims for
compensation have been made. According to Bob Miller, deputy commissioner of
regulation, Virginia Division of Insurance, passage of the act has resulted in
a premium discount of approximately ten percent for participating obstetri-
cians. If removing catastrophically damaged children from the tort system
reduces costs, then premiums will probably decrease more significantly. Such
decreases would not occur immediately, however, because insurers are still
responsible for babies injured prior to the effective date. Furthermore,
whether or not costs will be reduced is uncertain. The Virginia Legislature
estimated that 40 children per year would meet the criteria for compensation.
An actuarial firm estimated the cost per child at $500,000. Based on the
estimate of 40 children, projected revenues of $14 million would fall short of
the $20 million in costs. The shortfall could be far greater, however, because
the actuarial analysis did not take into account the loss of earnings
provision.
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According to Ken Heland, associate director of the American College of
Obstetricians and Gynecologists and head of the Department of Professional
Liability, the statute is too strict in its definitions. He indicated, for
example, that the significance of birth-related asphyxia is a topic of
controversy currently raging among pediatric experts. Medical evidence
increasingly suggests that asphyxia is only a very minor contributor to major
birth-related problems. In addition, conditions of permanency can take several
years to determine. Eligibility so narrowly defined, according to M. Heland,
will significantly postpone or deter claims under the compensation act.

Although the law has not been challenged, it raises some constitutional
questions. Under Virginia statute, an obstetrician's participation in the plan
Is optional. If an obstetrician chooses to participate, the injured party's
exclusive remedy for damages--unless there is clear and convincing evidence
that injuries were intentional or WiIIfuII?/ caused--is limited to the benefits
provided under the plan. An argument could be maede that subjecting a patient
to such a variable violates legal rights to equal protection, access to courts,
and trial by jury.

Legislation in Other States

Florida is the only other state with legislation addressing birth-related
neurological injuries. The statute, which is based on Virginia's and is very
similar to it, was enacted in a special session in February 1988, and went into
effect January 1, 1989. Pamela Burch Fort, staff director of the Florida
Senate  Committee on Insurance, noted that although the Florida Medical
Association was the only supporters of the bill, dissenting members have now
filed suit against it, claiming unconstitutionality.

Although malpractice liability insurance for obstetricians was mere readily
available in Florida than in Virginia, Florida obstetricians supported the law
as a means to reduce premiums. WM. Burch Fort indicated that the number of
infants who qualify under the plan has not been determined. Estimates range
from 60--based on a closed-claim study--to 376 per year. The variation is due
to difficulties arising from eligibility definitions. The committee has
concluded, however, that a permanent and total disability claim on a present
value basis would total approximately $1 million. Less severe claims or less
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than total disability would represent a cost of approximately $400,000. The
cost of 60 claims might conservatively total $45 million per year. O a fully
funded basis, program assessments would total only $22 million per year--far
short of the most conservative estimated need. The committee further noted
that closed-claim studies do not reflect birth-related neurological injuries
which have not been litigated. The committee assumes, therefore, that the
frequency of claims will probably increase under the compensation plan. Thus,
whether or not costs, and therefore premiums, will be reduced is uncertain.

Other states have proposed or established no-fault systems of compensation for
medical injuries, but accor_dlngb_to M. Heland, only those in Virginia and
Florida deal specifically with birth-related neurological injuries.

Efficacy of a Birth-Related Neurological Injury Compensation Act in Alaska

Questions of constitutionality and other problems associated with both
Virginia's and Florida's compensation programs--and uncertainty about whether
or not costs will be reduced--diminish the possibility that a similar statute
in Alaska would benefit physicians or consumers. Removal of catastrophically
injured babies from the tort system of remedies might reduce premiums if the
difficulties--including the problem of determining permanent birth-related
neurological injuries--could be overcome. As M. Heland put it, "the idea
might be a good one if it were debugged and improved upon.” Jan Johnson,
claims manager of the Medical Indemnity Corporation of Alaska, concurred and
noted that a no-fcult compensation program which provides a lump sum award is
both more costly and less effective than a structured settlement or annuity
which provides periodic payments for true medical and care needs and for lost
inc?:rrlwe. _dNeither recommended implementation of a statute similar to Virginia's
or Florida's.

| hope that this information is of use to you. Please call nme if you have
questions or need further information.

In Montgomery County, Maryland, obstetricians are considered part-time
county employees and are covered by the county's liability insurance when
treating patients referred by the county. Physicians are covered by their oan
insurance when treating private patients. This program helps assure access to
care for the medically indigent--patients who are frequently more high risk due
to lack of prenatal care. The program works, according to Ken Heland, because
babies delivered for county patients are not counted in per delivery premium
calculations. M. Heland commented that unless a state implements a similar
system, premiums would probably not decline.



THE FOLLOWING DOCUMENT HAS

NOT BEEN FILMED BUT IS

AVAILABLE IN THE ORIGINAL

FILE



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

pfifgSox Y. Stale Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

January 28, 1988

MEMORANDUM
TO: Representative Mike Navarre
ATTN: Pat Malone

FROM Heidi Borson-Painel
Legislative Analyst

RE: Kentucky Patients’ Compensation Plan
Research Request 88.120

You requested this agency to provide information on the patients’
compensation plan proposed by Carl Wedekind, Jr., President and Chief
Executive Officer of the Kentucky Medical Insurance Company. In addition
to background information on the proposal, you requested a copy of any
related legislation in Kentucky and asked us to address the following
qguestions:

what safeguardswould be built into the proposed patients’
compensation board to ensure claimants receive fair and just
compensation; and

what would be the proposal's actual net impact on medical
malpractice premiums?

At your request, we contacted Mr. Wedekind, the Kentucky Department of
Insurance, and the Kentucky Academy of Trial Attornies to obtain their
views on the proposed insurance plan. This memorandum presents a brief
overview of the patients' compensation plan, discusses the status of the
proposal in Kentucky, addresses your questions concerning safeguards to
ensure fair and just compensation and the plan's net impact on medical
malpractice premiums, and presents comments from trial attorneys and
insurance industry representatives.
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OVERVIEW OF THE PATIENTS®™ COMPENSATION PLAN

The patients' compensation plan adopts a no-faultapproach to compensating
tnose injured in the health care system, similar to the approach used by
the workers' compensation system The plan compensates injured persons,
regardless of fault, for lo,t 'T-igess and medical expenses, but excludes
injuries which were inherent risks of a particular medical procedure.
Furthermore, proof of negligence is required only when the injury results
in death.

Under the proposed plan, claims are determined administratively by a
fifteen member patients' compensation board assisted by an advisory board
of medical specialists. In addition to handling questions of inherent
risk, the advisory board also reviews all incidents where medical negli-
gence is indicated. The plan also adopts the limits on claimant's attorney
fees currently legislated for workers' compensation cases in Kentucky (15
to 20 percent of the award, not to exceed $5,500).

As previously noted, Mr. Wedekindis President and Chief Executive Officer
of the Kentucky Medical Insurance Corporation, a doctor-owned insurance
company providing medical malpractice insurance to approximately half the
doctors in Kentucky. Mr. Wedekind based the patients' compensation plan on
findings that over 50 percent of all dollars his company expends on medical
malpractice cases are spent on attorney fees and court costs to determine
fault. The intent of Wedekind's plan is to reallocate the expenditures so
that claimants receive more of the payments and the legal system receives
less. We have attached an article by Mr. Wedekind which fully describes
his proposal (see Attachment A).

STATUS OF THE PATIENTS"COMPENSATION PLAN IN KENTUCKY

The Kentucky Insurance and Liability Task Force was created by the General
Assembly during the 1986 regular session. The task force was established
"to study and investigate the entire insurance industry, including the
Kentucky Department of Insurance,” with special emphasis on the avail-
ability and affordability of liability insurance.
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One of the proposals considered by the task force was the patients’
compensation plan. Mr. Wedekind, incidently, served on the task force.
Some task force members disputed the appropriateness of such a radical
change from the present civil justice system and questioned whether the
income benefits under the patients’ compensation plan would adequately
compensate a seriously injured person. However, the majority of the task
force maintained that the costs of medical malpractice insurance is impair-
ing health care delivery in Kentucky and voted to endorse the no-fault
patients’ compensation plan as a possible solution to the medical
malpractice problem.

The task force submitted its recommendations to the General Assembly in
December 1987. According to Tom Dorman, Staff Administrator for the task
force, it is now up to the General Assembly to decide what to do with the
recommendations. Mr. Dorman said he is uncertain about how legislators

will react to the patients’ compensation plan. While a draft of a bill
establishing the patients' compensation system was included in the task
force report, the bill does not yet have a sponsor (see Attachment B for a

copy of the bill draft).

SAFEGUARDS TO ENSURE FAIR AND JUST COMPENSATION

Mr. Wedekind contends that safeguards to ensure fair and just compensation
would be written into the regulations governing the activities of the
patients’ compensation board. In addition, he maintains the patients’
compensation plan ensures fair and just compensation to claimants as the
result of two additional factors: 1) anyone injured in the medical system
is compensated regardless of fault (except in the case of death or when the
injury is an inherent risk); and 2) compensation for all medical expenses
and actual lost wages is limited and based on a formula similar to that

employed by the workers' compensation system. In cases of total or perma-
nent partial disability, income benefits may not exceed 66-2/3 percent of
the patient's average weekly wage. Furthermore, in cases of permanent

partial disability, benefits are limited to 425 weeks. Medical expenses
are limited to "such charges as are reasonable for similar treatment of
injured persons of like standard of living in the same community.”

In addition, Mr. Wedekind points out that patients may file a petition for

reconsideration of a patients' compensation board decision. If dissatis-
fied with the board's final decision, the patient may then petition the
Circuit Court for review of the decision. Under the proposed plan,

however, the review of the court is Ilimited to specific tasks such as
determining whether or not the board acted in excess of its powers or
whether the board's decision is erroneous on the basis of evidence
contained in the record. The judgement of the Circuit Court is subject to
appeal to the Court of Appeals.
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As indicated in a following section, some trial attorneys contend the
compensation limits under Mr. Wedekind's impede fair and just compensa-
tion. Mr. Wedekind acknowledges that critics may assert that the
compensation limitations are unfair to the injured. However, he points out
that the system works well in workers' compensation cases in Kentucky and
that the compensation schedule does cover the major part of true economic
losses. He also concedes that the patients' compensation board would be
susceptible to abuses like those experienced under the workers' compensa-
tion board. According to Mr. Wedekind, the workers' compensation board
shows a history of increasing generosity of awards.

POTENTIAL IMPACT ON MEDICAL MALPRACTICE PREMIUMS

While no studies have been conducted to determine the actual net impact of
Mr. Wedekind's plan on medical malpractice premiums, some research has been
conducted on the no-fault approach to medical malpractice insurance in
general. According to these studies, more claims will be made under a
no-fault system than under a tort system. Study findings on the fiscal
impact of no-fault insurance are inconclusive because the costs of the
increased claims cannot be determined.

Currently, the sole source of information or. the potential fiscal impact of
the patients’ compensation plan is Mr. Wedekind's study of 268 closed
claims handled by the Kentucky Medical Insurance Company. The total cost
of the 268 claims, including indemnity payments and defense costs, was
$7,845,679. Of the total paid on these claims, 38 percent ($2,988,532)
went to the plaintiff, whereas 62 percent ($4,857,146) went to attorneys
and costs. Under the patients’ compensation plan, a claimant's attorney
fees are limited to 20 percent of the first $25,000 of the award and 15
percent of the next $1.0,000, not to exceed $6,500. Mr. Wedekind claims
that this will reduce the costs to claimants by an average of over 60
percent. Mr. Wedekind also anticipates a 60 percent reduction in defense
costs under the proposed plan, based on the current defense attorney costs
in workers' compensation cases.

Mr. Wedekind performed a cost analysis of the 100 most recent claims from
the 268 closed claims to compare the amount and distribution of payments
under the current tort system with the anticipated payments and distribu-

tions under the proposed patients’ compensation plan. The 100 closed
claims resulted in total insurance costs of $8,064,156, with claimants
receiving $3,585,050 of that amount. Under the patients’ compensation

plan, Mr. Wedekind estimates that those same 100 cases would result in
total insurance costs of $4,358,232, with claimants receiving $3,938,473.
For a fuller discussion of Mr. Wedekind's comparative cost analysis, please
refer to page 173 of Attachment A
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The Bureau of Economic Research at the University of Louisville has applied
for a grant from the Robert Wbod Johnson Foundation to study the no-fault
patients’ compensation concept. According to John Nelson, author of the
grant application, the study would examine the economic and social impacts
of the no-fault approach to medical malpractice insurance, as well as other
alternatives for addressing the medical malpractice problem. One focus of
the study would be the net impact of the patients’ compensation plan on
medical malpractice premiums. If the grant is approved, the study would
run from November 1988 through December 1989 with the intent of having
legislation ready for the 1990 legislative session.

COMMENTS FROM TRIAL ATTORNEYS AND INSURERS

Sharon Helton, Executive Director of the Kentucky Academy of Trial
Attcrnies, contends the patients' compensation plan is "an insane
proposal.” She predicts that if a bill is introduced this legislative
session, it will not pass out ofits first committee of referral.
According to Ms. Helton, not only dotrial attorneys oppose the no-fault
insurance plan, the Kentucky Medical Association also voted against the
plan at a recent meeting. Ms. Helton claims that physicians oppose the
patients' compensation plan because it turns each patient into a potential
claim.

Ms. Helton cites the following arguments against the proposed plan: 1) the
no-fault concept is inappropriate in the health care field because physi-
cians do make mistakes and need to be held accountable for them; 2) no
attorney could afford to take a case under the proposed no-fault system
because the fees are set so low; 3) no safeguards have been built into the
patient compensation board to ensure fair and just compensation; and 4) the
plan does not allow awards for pain andsuffering.

Furthermore, Ms. Helton contends it is inappropriate to fashion a patients’
compensation plan after Kentucky's workers' compensation system because
that system is currently running out of money.In fact, the workers'
compensation system was recently the subject ofa special legislative
session in Kentucky.

Charles Wible, an attorney who served on the Kentucky Insurance and

Liability Task Force, filed a dissent to the task force report. In his
dissent, Mr. Wible called the patients’ compensation plan "a prime example
of special interest legislation which can only benefit the insurance
industry and the medical profession." In addition to the arguments cited

above, Mr. Wible claims the plan would create another layer of state
bureaucracy to handle medical malpractice claims and contends that citizens
injured by negligent health care providers must be allowed "to have Uieir
day in court before a jury of their peers, rather than be subjected to the
limitations inherent in the patients' compensation proposal.”



Representative Navarre
January 28, 1988
Page 6

According to Commissioner Gil McCarty, Kentucky Department of Insurance,
the department has not taken a position on the proposed patients’
compensation plan. Commissioner McCarty, who participated on the task
force, acknowledges that the plan has generated a lot of controversy and is
a "radical departure™ from anything he has seen in the insurance industry.
However, he is not opposed to trying the plan in Kentucky for a few years
to see how it works. The Department of Insurance has not conducted any
studies on the plan's possible fiscal impacts. However, if a patients’
compensation bill is introduced this session, the department will prepare a
fiscal note for the bill.

Commissioner McCarty states he is not personally aware of the insurance
industry's position on the proposed plan. However, Tom Dorman, Staff
Administrator to the legislative task force, contends the insurance
industry actively participated in the task force review process and has
problems with the proposal in general. Of the two underwriters for
physician malpractice insurance in Kentucky, one formally opposed the plan
and the other did not submit a position paper.

I hope this memorandum addresses your questions. Please contact nme if you
need any additional information.

Attachments






Special Feature

An Alternate Proposal for Compensating
Injuries Occurring in the
Health Care Delivery System

ABSTRACT

This paper proposes adoptingano-faull approach to
compensating injuriesoccurring in the delivery ofhealth
care, similai to theoriginal approach underthe Workers’
Compensation system applying to injuries occurring in
the work place. The proposal is based on the statistical
evidence that over 60% of all the dollars spent on med-
icalmalpractice casesare spent to pay costsand attorney
fees to determine fault.

The proposed Patients’Compensation system would
determine claims administratively by a 15-member
Board, assisted by an Advisory Board of medical spe-
cialists, which would also serve as a peerreview board of
a'l'incidents where medical negligence is indicated.

Tne plan would compensate injuries on the basis of
lost wages and medical expenses, but would exclude in-
juries which were inherent risks of the treatment modal-
ity and would still require proofofnegligence where the
injury results in death.

A statistical review of the costs of 100 closed claims
under the current tort system compared with similar
costsunderthe proposed Patients'Compensation system
discloses that savings of almost 50% would be achieved
under the Patients’ Compensation system with the in-
jured party receiving more net benefits than he is now
receiving under the current tort system,

Tortreform ishbeing seriously debated and acted upon
in many of the State Legislatures and in the Federal
Congress. Proposals vary but frequently break down to
the categories of a) limiting the amount of recovery, b)
regulating contingency fees for attorneys, c) allowing
credit for collateral source payments available to the
injured party, d) providing for periodic payments rather
than lump sum award, e) establishing economic incen-
tives to promote a prompt resolution, and so forth (I).
The nagging question keeps surfacing, "W ill any ofth”se
measures help in the availability and cost of liability
insurance?", and “Are these proposals fair?’

This proposal addresses a system of reform which

'Reprinted with permission from A. M. Best Co.. Best's Review. May
198/. Published also in the Journal of the Kentucky Medical
Association, 1987;June:317-322.

Alaska Medicine, November. December 1987

by Carl L. Wedekind, Jr., LL.B.1

will, ifcarried out properly, help directly in both the cost
and availability of professional liability insurance for
physicians, hospitals, and other health care providers
and is intended to contain the bhasic tenets of fairness.
The proposal is the result of several years of research
and review and embodies a number of ideas from dif-
ferent sources and the thoughts and experiences of the
author(2). No claim oforiginality is made unless it be in
the perceived uniqueness of the overall plan.

This proposal relates only to medical professional
liability insurance problems, because of the conviction
thatthe area of medical malpractice isunique in the tort
system and should be dealt with separately from other
liability insurance problems.

The basic assumptions that form the framework of
the proposal are these:

1. Persons who are injured in the health care system
should be compensated.

2. Persons, orinstitutions, responsible for such injur-
ies should be held accountable.

3. Provable fault should not be a requisite to recover
compensation for an injury other than death.

4. The inherent identifiable risk of any modality of
treatment should be excluded from coverage, and that
risk insured through a separate mechanism.

5. The current tort system for determining medical
malpractice has a serious economic flaw as the majority
of all claims dollars are being spent to determine the
question of fault.

The statistics that led to this proposal are the results of
closed claims studies done by the Kentucky Medical
Insurance Company (KM IC) a physician owned medi-
cal malpractice company. These statistical studies are
similar in results to closed claims studies done by other
medical malpractice carrirrs (3).

The 30-month period covered by this study is from
January 1, 1984 to June 30, 1986, and includes all med-
ical malpractice claims closed by KM IC in that lime
span.

Of the 268 closed claims studied it was determined
that in 112 cases (42%) there was liability. That is. there
was arecognized standard ofcare that had not been met.

Page 169



The average indemnity payment to the plaintiff for all
112 liability eases wa* 553.367. The average cost to
defend these 112 cases (defense lawyers, expert witness,
depositions, court costs, etc.) was S8.166 for a total
average cost on liability cases of 561,533.

On those cases where we. or ajudge orjury, deter-
mined there was no liability (156cases, 58%), there were
zero indemnity payments made and th- average defense
cost per claim was S5.304.

The total 268 claims cost, for both indemnity pay-
ments and defense costs, was S7,845,679. The hreak-
down is as follows:

Indemnity payments 55,977,065
Defense costs 1,868.614
Total 57,845,679

The indemnity payments are made directly to the
plaintiffand hisor herattorney. We are advised that the
average contingent attorney'sfee on medical malpractice
cases in the Kentucky area currently is 40%, and the
plaintiffs expert witness, depositions, and other costs
are on top of that and can he currently estimated at
about 10%. So the plaintiff receives approximately 50%
of the indemnity settlement (4).

Thu:; the use of the S7,845,679 total paid out on these
268 claims breaks down as follows:

To the Plaintiff
To the Plaintiffs
attorney and costs

To the Defendant's
attorney and costs

52,988,532 38%
2,988,532 38%

1,868.614 24%

Total 57,845,614 100.0%

Thus of the total S7,845,679 paid on these claims, 62%,
S4.857.146 went to attorneys and the cost of the system,

The object of this proposal is to achieve reallocation
ofthosedollars so thattheclaimantwill receive more of
the total dollars spent, and the system will receive less.
This can be achieved through a modified no-fault sys-
tem patterned somewhat after the Workers'Compensa-
tion laws, which this proposal calls “The Patients’
Compensation Plan" (5). The basic tenets of this plan
are these:

1. Those who are injured in using the health care
system should have asource to recoverreasonablecom -
pensation for those injuries, regardless of fault.

2. Such compensation should be paid by the health
care provider in some instances and should be borne by
the patient in some instances, the test heing:

a. [f the injury is the result of an inherent
previously identified and made known, of the health
care procedure being followed, then the economic bur-
den falls on the patient who will have access to health
and accident insurance to cover the risk.
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b. If the injury is due to some other cause within
the health care delivery system, either negligence or
unknown cause, then the economic burden falls on the
health care provider, who will have access to liability
insurance to cover the risk.

3. The procedure fordetermining reasonable compen-
sation to be paid by the health care provider isa pro-
cedure similarto Workers'Compensation whereby med-
ical costs and lost income are dealt with on an actual, as
occurring basis, and the claimants legal fees are regu-
lated.

4. Cases in dispute would be heard by a hearing of-
ficer as in Workers' Compensation and decided by a
Patient's Compensation Board similar to the Worker's
Compensation Board, with two major additions:

a. The Patient'sCompensation Board would have
an advisory board of medical specialists to render opin-
ions on “inherent risk" questions and technical medical
questions.

b. The Patient'sCompensation Board would have,
as part of its operations, procedures for peer review of
all medical procedures involved in claims and prompt
referral to licensure boards or regulatory bhodies of in-
cidences of apparent deviation from a reasonable stan-
dard of care.

5. Each patient would have the opportunity to elect
not to be covered under the system,just as each worker
car. elect not to be covered by Workers'Compensation,
inwhich caseaclaim foran injurywould he dealt with in
the existing court system.

6. The plan would coverall aspectsofthe health care
system and all the licensed professionals and institu-
tions.

7. Some of the details of the procedures are as
follows:

a. Each patient entering the health care delivery
system would come under the plan, unless he elected in
writing not to. Each health care professional and
institution would be required to come under the plan.

b. The “inherent risk" would fcav-; to be deter-
mined in advance and specified in writing, as Lscurrently
done under the doctrine of “informed consent.” These
determinations would be made by the health care profes-
sional with the assistance of his specialty society or the
Advisory board to the Patients' Compensation Board.

c. When acompensable incident occurs, the pa-
tient must give prompt notice, and a claim must be
brought within one year of the occurrence, with a five-
year cap for discovery, and by a minor under six, by his
eighth birthday.

d. Compensation will be paid in the form of all

risknecessary medical attention and lost wages under a for-

mula similar to the Workers' Compensation formula.
When the injured party isanon-wage earner, compen-
sation can be paid for lost services or for future lost
wages.
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e. Compensation can he offset by other collateral
sourcesof payment available to the patient, less the cost
of obtaining such collateral source. Compensation is
limited to economic losses.

f. Rehabilitation is a major part of the recovery
benefits, as it isin Workers' Compensation.

g. Death isacompensable event only when there
has been negligence as a causative factor.

h. Special provisions are made for emergency
treatment where inherent risk can't be communicated
and where there is no real opportunity for a patient to
elect to come under the act.

i. Compensation can be increased where there is
serious fault and decreased when the patient does not
follow instructions.

j. Continuing physical exams of claimant can be
required, and medical and hospital bills must be reason-
able and are under the control of the Board.

k. Cases may be subsequently reopened where the
disability has improved or worsened.

I. Attorney’s fees for the claimant are limited to
20% of the first S25.000 of recovery, 15% of the next
510,000 and in no case to exceed 50,500. These fee
limitations are identical to the current Workers' Com -
pensation act in Kentucky.

m. The Patients’ Compensation Board of 15
members are split with five members from the health
care delivery system, five from the legal profession, anil
five from the public.

n. The Board would have hearing officers who
would gather the facts and make recommendations, as
in Workers' Compensation.

The major changes that this proposal will bring over
the current tort system arc set out below, with sou.?
comments pro and con on their anticipated effects.

i Everyone who is injured in the system would be
compensated without regard to fault, except in the case
of death, or when the injury is an inherent risk.

Many observers believe that a “no-fault" system
would bring to the surface many injuries that arc oc-
curring in the health care system and are not being
prosecuted now because of the cost and difficulty in-
volved. They believe that even through the proposed
system might be lessexpensive on the known claims, the
“unknown" claims thatwould come to light would cause
expenses to soar (6).

My response is that there probably are alotofinjuries
that the proposed system would uncover— but if they
are occurring why shouldn't they come to light? To the
extent that these new claims are exposed, economic
pressures would work towards eliminating the causes.
The costs of these injuries arc now being bome by some
segment of society and the more we know about them
the better we could deal with them.

Death is excluded from the no-fault system because
almost all deaths take place within the system and can't
be compensable unless there was negligence in causing
the death.

b. All injuries would be reported to a responsible
body for peer review and appropriate steps could be
taken to eliminate the causes.

Currently anegligentactin the delivery ofhealth care

0. The Board would receive administrative sercan result in monetary damages paid by an insurance

vices from the State Department for Human Resources,
or alike governmental Agency.

p. The Advisory Committee to the Board would
be all health care professionals with access to Ag Hoc
Committees from all the specialties and institutions.

q. There would be continuing peer review by the
reporting of incidents to the Board, and the review of
such incidents to the Board, and the review of such in-
cidents by the Advisory Committee with referral to the
licensuring boards where appropriate.

r. Patientscoming under Federal Tort Law would
be exempt from this act.

s. Nocaseswould gotocourtforajury trial. There
would be "mited appeals from Board decisions to the
Circuit Court.

t. Insurance will be available to health care pro-
viders, who may also become self-insured or pool their
risk as currently in Workers' Compensation.

company, but little else happens. Under Kentucky law
the insurance companies report all claims payments to
the Department of Insurance which in turn advises the
Kentucky State Board of Medical Licensure of the name
of the doctor and the amount of the settlement, and if a
doctor getsenough paid claims against him the Medical
Licensure Board will look into it. This is far short of an
efficient on-going process of review of the quality of
medical care. This proposal provides the mechanism
and makes it mandatory, that continuing peer review of
quality ofcare be performed, and ties the system directly
into the responsible licensing authorities and brings the
scrutiny notonly ofdoctors, but on all providers in the
health care delivery system.

Critics will most likely say we will be creating another
bureaucracy that will interfere and hassle the health care
system, and make it more expensive. In my opinion the
review system would have to be well run, or the critics

u. Insurance will be available to patients to coveeould be right.

inherent risks, and would be health and accident in-
surance policies somewhat similar to “trip insurance."

v. There are penalties for bringing claims without
reasonable grounds.

Alaska Medicine, November, December 1987

c. The identification of inherent risks and the elimin-
ation of compensation for such risk.
The technological and scientific developments in diag-
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noslic techniques and treatment and the invasivcness of
many of these, and the development and use of new
drugs, ail lead to increasing risks in our health care
system. This proposal requires that these inherent risks
be determined and disclosed in writing and in advance to
the patient. This iscurrently being done (or should be
done) to satisfy the requirementsof“informed consent.”
There isoften the question of"how great isthe risk" and
might the patient be better off not knowing some of the
risks. This proposal ,s in favor of disclosure and the
patient knowing the risks. It is believed that the pres-
sures to determine and disclose risks in order to avoid
possible liability, in conflict with the often existing pres-
sures to proceed with treatment and minimize any real
analysis of risks, will result inan accommodation where
risk will be determined and disclosed in a reasonable
manner. There is also, as part of this proposal, an Ad-
visory Board to the Patients’ Compensation Board
made up of medical expert professionals who will assist
in determining inhere0l risks and in settling disputes
concerning th™m.

There are conflicting views on the treatment of risks in
modem medicine and some of those concerned with
hospital occupancy and expensive procedures may feel
that the disclosur. requirements are too stringent, and
not necessary, and notin the patient’s best interest. The
author of the proposal believes otherwise."

Where injuries occur because of an inherent risk in
any procedure, there will be made available accident and
health insurance applicable to these inherent risks that
an individual is assuming, and this insurance will be
available like “trip insurance" for a premium to each
patientashe enters the system. This “trip insurance” will
be offered by private insurance carriers (7).

d. The proposal would change the current statute
limitations applied to minors.

The proposaladopts the existing statute oflimitations
in Kentucky on medical malpractice claims for adults of
one year (with five years for discovery), but changes the
rule as to minors. Currently no limitations run against
minors until they reach their 18th birthday, and the
proposal changes this so that the statute starts t™ run at
age six. This means that a parent or guardian would
have to asserta claim fora minor over six year of age in
the same way a claim has to he made by an adult.

Critics will assert that this isunfair to impose on one
who cannot fend for himselfand may laterdisagrce with
aparentorguardian’sdecision on prosecuting aclaim. |
believe, in fact, almost all serious claims involving
minors are brought promptly by the parent because of
the economic necessities, and leaving the dooropen fora
claim for as much as 23 years brings unfair uncertainty
and exposure to pediatricians and obstetricians. Many
states have adopted similar statute of limitations for
minors (8).
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e. The proposal will do away with jury trials.

There will no longer beany necessity forajury trial to
determine fault. The questions will be: was there any
injury: was itcaused by the health care system; was it an
inherent risk. If the answer to the first two questions is
yes, and to the third question is no, then an award must
be determined. All of these decisions will be made by an
Administrative Board ininformal procedures with very
little expense.

Ifthe concept of no fault isaccepted then there can be
little criticism of eliminating jury trials. They are not
needed. But critics will object as the right to ajury trial
lies deep in our anglo-saxon experience over some 800
years. It has been our major civil system for holding
people accountable for their acts.

It is the foundation of this proposal thatjury deter-
mination of fault ir. a medical malpractice case is so ex-
pensive we can no longer afford it, and therefore we do
away with fault in awarding compensation and substi-
tute amore efficient and professional system ofaccount-
ability through peer review of all accidents and claims.
Weeliminate the expenses, but maintain the deterrence.

Critics will also question the creation of another
Board, anothergovernment bureaucracy, another polit-
ical entity and the furtherintrusion ofgovernment in the
private practice of medicine. These are serious concerns.
But the bottom line is the private practice of medicine is
already apublic matterand the costof medical malprac-
ticeisa public concern and the purpose ofgovernment is
to deal effectively with social problems. We have asocial
problem and if government is further involved we must
see to it that it is done effectively.

f. Attorney fees are regulated.

The proposal adopts the requlation of claimant's at-
torney fees that isnow the law in Kentucky in Workers’
Compensation cases — 15% to 20% ofthe award, not to
exceed S6,500 in any case. This will reduce these costs to
claimants, on average, by over 60% (9).

Additionally, the defense attorney costs on a contest-
ed case in Workers’ Compensation average between
§2.250 and S2.500. This reduction over current defense
costs will also average over 60%. These savings, along
wlth savings on expensive expert witnesses, and the
recoveries from collateral source prepaid medical insur-
ance are theeconomic basis that will make thisproposal
work.

g. The proposed compensation benefits are limited,
exclude any award for pain and suffering, and the plan
takes advantage ofsome collateral sources available for
reimbursement.

The proposal has adopted the payment schedule cur-
rently ineffect in Kentucky for Workers'Compensation
which pays all medical expenses, actual lost wages and a
cap equal to the average wage in Kentucky, and no
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award for pain and suffering.

Critics may assert that the limitations are arbitrary
and are unfair to the injured. They could be right, it
depends upon your perspective and beliefs concerning
the allocation of resources. The system was chosen be-
cause it actually works fairly well in Workers' Com -
pensation cases in Kentucky and itdocscoverall, or the
major part, of the true economic loss, and it has the
flexibility to be increased of decreased according to the
future needs of the injured party. It there are adequate
resources available the structure of the awards could be
increased and awards of pain and suffering could be
included. It is my belief that this should not be con-
sidered until some experience has been achieved with the
plan in effect.

In many of our states, including Kentucky, there are
serious problems overthe increasing costsof long stana-
ing Workers' Compensation systems and the question
logically arises whether the proposed Patients'Compen-
sation system will inherit these cost problems. The
answer initially at least, isno. In Kentucky, for instance,
the major increases in costs have developed from the
Special Fund and the Kentucky Reinsurance Associa-
tion; neither of which are involved in the traditional
Workers'Compensation insurance system, and neither
will exist under the Patients’ Compensation system.

It istrue, however, the largess of a state legislature or
of the courts can subsequently effect any system of
compensation for injury, but the specific terms of this
Patients'Compensation proposal will hold costs to rea-
sonable and predictable levels. These costs are projected
in detail in the next section of this paper.

h. Comparative cost analysis.

Agroup of 100closed claims handled by the Kentucky
Medical Insurance Company under the existing ton
system were selected for a cost analysis to compare the
actual amount and distribution of payments under the
tort system with the anticipated payments and distribu-

tions under the proposed Patients’ Compensation sys-
tem. This group of claims are from the same 30-maonth
study group referred to earlier in this paper, but were
selected from the mostrecent period to more adequately
reflect our current results (10).

These closed claims run the gamut from the very
serious to the very trivial: some were settled, some went
to trial, and some were dismissed or abandoned. We
know the actual costs under the tort system and we have
determined the probable costsunder the Patients" Com -
pensation system.

These results clearly disclose the waste of economic
resources in trying to determine fault under the current
tort system, and how a Patients'Compensation system,
properly administered can produce better net benefits to
the injured parties for about half the cost.

This comparative cost analysis issetforth in Table A.

I envision a system where an individual entering any
health care facility would hecome a member of the Pa-
tients'Compensation plan and would be informed of the
inherent risks, ifany, of the treatment he is to receive. He
will have available to him health and accident insurance
to cover those irherent risks. He will further have the
Parents'Compensation plan to provide benefits if he is
injured by negligence or unknown cause. In the eventof
such injury, he or hisfamily would fillout asimple claim
form which would be processed by the health care facil-
ity or its insurance carrier. A prompt determination
would be made if this was an injury which was not an
inherent risk, and a prompt determination of benefits
for lost income and medical expenses would be made
and would be paid. If there isevidence of negligence by
any health care provider, the claim will be referred by
the Patients’Compensation Board to itsmedical special-
ist Advisory Board which would review the facts of the
claim and if necessary refer the matter on to the appro-
priate licensing authority for peer review and remedial
action.

Absent from this system are the costs and delays that

Table A
Comparison of Payments and Distribution
100 Closed Files

Tort System

Total Paid 8,064,156
Indemnity Payments 7,170,099
To Claimant 3,585,050
To Claimant's Attorney4 2,868.049
To Costsd 717.000
7,170,099

To Defendant's Attorney
and Costsll 894.057
8,064.156
Total Insurance Costsl4 8,064,156
Net to Claimants 3,585.050

Alaska Medicine, November, December 1987

Patients’ Compensation System

Total Paid 4,358,232
Indemnity Payments'2 4,165,732
To Claimantll 3,938,473
To Claimants’ AttorneyX 180,759
To Costs'4 46.500
4,165,732

To Defendant's Attorney
and Costsh 192.500
4,358.232
Total Insurance Costs 4,358,232
Net to Claimants 3,938.473
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have become ihc most prominent feature of determining
fault under our current Court system.

Whatisproposed isthatone or more states establish a
five-year experimental program to test the fairness and
efficiency of the proposed Patients Compensation sys-
tem; enact the legislation which is detailed in this
proposal with afive-year sunset provision and establish
methods for monitoring the effects on those injured, as
compared to the general results currently under the tort
system, and monitoring the cost to the insurance carriers
offering the Patients’ Compensation coverage (17). If
the studies done thus far are correct there should be a
substantial reduction in cost without a concomitsr.t net
loss to those injured in the health care system.

NOTES

1. Business Insurance, August 18, 1986, presents the
most recent compilation of State Legislative actions
during 1986 in tort reform. More than 16 states have
adopted some cap on non-economic ciamages. 13 states
have statutes allowing for periodic payments, 6 states
regulate attorneys contingent fees, and 11 states have
recently enacted statutes allowing for credit forcollater-
alsource payments. Anumberofotherstate legislatures
enacted similar legislation during the medical malprac-
tice crisis in the mid-seventies.

In Congress, the moore-Gephardi Bill (H.R. 3084,
the "Medical Offer and Recovery Act") is pending
hefore the Ways and Means Committee, and has been
under consideration for the last several years. This pro-
posal is to encourage prompt offers of settlement in
medical malpractice cases and to limit recoveries to
economic damages. The Bill contains an approach
rccomtnended by Professor Jeffrey O'Connell of the
University of Virginia Law School. See: H. Moore, J.
0'Connell. “Foreclosing Medical Malpractice Claims
by Prompt Tender of Economic Loss.” Louisiana Law
Review, Volume 44 ns, May 1984,

There has also beenintroduced in Congress the “Fed-
eral Tort Claim Reform Actof 1986,"thc “Government
Contractor Liability Reform Act of 1986," and the
“Product Liability Reform Actof 1986," all supported
by the Administration and dealing with many of these
same proposed remedies.

2. The author, Carl L. Wedekind, Jr., is an attorney
(University of Virginia. 1950) who was in the private
practice of law (Stitesand Harbison) in Louisville, Ken-
tucky from 1954 to 1981. He specialized in civil law
including tort litigation (primarily, but not exclusively,
for Defendants) and general corporate and insurance
law. As attorney for the Kentucky Medical Association
he set up a physician-owned medical malpractice insur-
ance company (the Kentucky Medical Insurance Com -
pany) on behalf of Kentucky doctors and served as
General Counsel and Director (1978-1980) and in 1981
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hecame President and Chief Executive Officer of Ken-
tucky Medical Insurance Company, in which capacity
he still serves.

The author has been aided by too many people and
their individual ideas to attempt to list, with the ex-
ception of two: Mr. Glen Schilling, a prominent Louis-
ville attorney and past-president of International Asso-
ciation ofindustriai Accident Boards and Commission,
and amemberof the Kentucky Workmen'sCompensa-
tion Board, who provided technical expertise in regard
to Workmen'sCompensation law. and Mr. Larry Ham -
feldt, also a prominent Workmens' Compensation at-
torney, who assisted in doing the economic closed
claims study in convening the costs of cases under the
ton system to the proposed Patients’ Compensation
system.

3. The Physicians Insurers Association of American
(PIAA) compiles data from all the physician owned
medical malpractice carriers, and the consistency of the
data can be seen in their periodic repons. The most
recent is the * 1985 PIAA Data Sharing Repons," cov-
ering 4,760 closed medical malpractice files.

4. The Plaintiffs attorney's contingent fee and costs
is aD estimate based on informal polls conducted by the
KM IC claims department perso® nel. The amount will
vary depending on rural-urban considerations, and the
seriousness and difficulty of the case. The average
contingent fee selected is40% ofthe gross recovery with
additional expenses estimated at 10%.

5. AWorkmens'Compensation type approachisun-
der consideration in a number of forums. In Missouri,
Representative Banton introduced H.B. 1628, “Medical
Injury Compensation Law” which limits recovery to
economic losses butdoes require the proofofnegligence.
No reported action was taken in the Legislature on this
bill.

In Michigan, during the 1977 Legislature, a bill was
introduced for the establishment of a State Medical
Compensation Board, but the hill was not passed.

In Florida, State Senator Dempsey Barron intro-
duced. "An Act Relating to Medical Incident Compen-
sation,"which would remove malpractice disputes from
tort law and place them inequity undercontractlaw and
thus eliminate ajury trial. The 1986 Legislature failed to
act on this bill.

The Workmans' Compensation approach has also
been supported by a Tallahassee, Florida attorney,
Frederick B. Karl, and a Wharton School of Finance
professor, Patricia M. Danzon.

There may well be others that have not come to the

hor's attention.

6. The “Alliance of American Insurers” for instance
established the Alliance Medical Malpractice Task
Force which reviewed the issue of Workmens' Compen-
sation type schedules for malpractice claims. Mr. John
P. Waligore, attorney for the Alliance, reported to my

Volume 29, Number 5



colleague. Glen Schilling (by letter of May 22. 1986),
“Our Task Force rejected this approach because we
viewed it as inappropriate at both the state and federal
levels. We felt that such a system would not cut total
claim costs because it could increase the frequency of
claims brought significantly. Such asystem would make
claims much easier to bring and would make the cer-
tainty of an award much greater. The Task Force be-
lieved thata Workers'Compensation type system would
probably increase total claim costs because claims that
would formerly have bheen of too small value to merit
filing an action in court and not be brought ad-
ministratively. The Alliance does not recommend sup-
port for such a sy'ter*

7. Tne Kentucky Medical Insurance Company ispre-
pared, subject to the approval of the appropriate State
Department of Insurance, to offer this coverage.

8. Alabama provides aminorunder four has until his
eighth birthday; Indiana provides aminor under six has
until his eighth birthday, and the two year statute ap-
plies thereafter. The courts in other slates, such as New
Hampshire, Ohio and Texas have declared provisions
similar to these to be unconstitutional under their state
constitutions.

9. The current average payment per indemnity case
on closed files studied by the Kentucky Medical Insur-
ance Company is S53.000, of which it isestimated 40%,
$21,200, goes to the attorney. Thus the proposal would
reduce the cost to amaximum of 36,500, a savings of at
least S14,700.

10. Afterthe exclusion of duplicate files where there
was only one incident butanumberof defendants, and
the exclusion of some of the trivial claims where there
would be no award or significant expense under either
system, the remaining files compose the 93 included in
the study.

11. Defendant’s Attorney fees and costs are actual
payments made in the 100 closed files.

12. Indemnity underthe proposed Patients'Compen-
sation plan isa combination oflostearnings, past med-
ical expenses incurred and estimated future medical
expenses. Forthe 100 cases, the total pastand estimated
future lostwages werecomputed on the Kentucky Work-
men's Compensation formula and discounted toalump
sum payment, and totaled S3,311,996. The medical pay-
ments totaled to $2,125,909 before recovery of health
insurance reimbursement, which was S1,272,172 leaving
net medical payments of 5853,737.

Industry estimates in Kentucky are that 85% of the
population has some type of prepaid health insurance
covering an average of 75% oftotal costs, .85 x .75 = .64.
From this recovery we deduct the estimated premium
paid for the health insurance (S75.00 per month) for a
2-yearperiod, S1,800 percase. Thiscomputation results
in the net medical payout of S853,737. Thus, the total
indemnity of lost wages and past and future medical

Alaska Medicine. November. December 1987

expenses totals $4,165,732 for the 100 cases.

13. This is net to claimant after deducting estimated
costs and attorney fees.

14. Claimants'costs for attorneys in contested claims
are regulated by the proposal in the same way they are
regulated in Workmens' Compensation cases — acon-
tingency fee limited to 20% of the first $25,000 lost wages
recovered, 15% of the next 510,000, with a S6,500 cap.
On the 100 closed claims studied, there were 19 cases
where the full 56,500 fee would be earned, for a total of
S123,500 and the total of the remaining awards pro-
duced an additional 557,259 in attorney fees, for a total
of S180.759.

The additional costs for presenting the claims is
estimated at S1,500 per case times an assumed 33% of
the cases (31) .31 x 1,500 = 546,500.

15. The Defendant's costs for attorney'sin contested
Workmens' Compensation cases in Kentucky are not
regulated and it is estimated in the industry that the
average costs to defend these cases isbetween $2.250 and
$2.500. We selected $2,500 as the average amount to he
used and applied ittoeveryclosed claim inwhich we had
paid defense costs. This was 77 out of the 100 files for a
total cost to the defendant of $192,500.

16. These costs include payments made by all de-
fendants in these closed claims, and thus are significantly
higherthan theearlierstudy which only included KM IC's
costs.

17. The Kentucky Medical Insurance Company will
he prepared to offerthiscoverage, subjecttoapprovalof
the appropriate State Department of Insurance, on a
trial retrospective premium basis.
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Bill Draft #33

A PATIENTS* COMPENSATION PLAN

SECTION 1. KRS CHAPTER 311A IS ESTABLISHED AND A NLW
SECTION THEREOF CREATED TO READ AS FOLLOWS:

As used in this Act wunless the context otherwise
requires:

(1) “Incident™ means any harmful change in the human
organism arising out of and in the <course of wundergoing
health care treatment rendered, or which reasonably should
have been rendered, but does not include any result which
could reasonably be anticipated as an inherent risk of the
health care treatment being received.

(2) "Health care treatment™ means any treatment
received or course of action followed at the direction of
any health care professional or agent or employee of any
health ~are institution for the purpose of health care.

(3) A "health care professional** is any person
licensed to practice medicine, osteopathy, chiropractic,
podiatry, dentistry, nursing, physician assistant,
emergency medical service, midwifery, or any other form of
treating or healing art in Kentucky that is now or may

subsequently be authorized and licensed by Kentucky law.
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(4) A "health care institution™ IS any entity
licensed to provide hospital, nursing, physical therapy,
emergency, outpatient, or other health related services
that are now or may subsequently be authorized and
licensed by Kentucky law.

(5) A "patient™ is any individual receiving health care
treatment from a health care professional or in a health care
institution in Kentucky.

(6) "Inherent risks™ are those ordinary risks reasonably
apparent to the lay person, and those medical, technical and
procedural risks determined by the health care professional or
institution and communicated in writing to the r’tient or his
representative prior to his treatment. Such inherent risks are
those that exist and occur without a deviation from a
reasonable standard of care. When, due to a medical emergency,
there is neither time nor opportunity to communicate inherent
risks to the patient or his representative prior to treatment,
the nature of such inherent risk shall be as determined oy the
Advisory Board to the Patient’s Compensation Board.

(7) "Death"™ will be considered an inherent risk in certain
medical and surgical procedures as defined by the Board on the
recommendation of the Advisory Board, and in all such
instances, death benefits will be available under this Act only

upon a showing by a preponderance of the evidence that death
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was caused or brought about by a deviation of a reasonable
standard of care by the health care professional or institution.

(8) "Disability"™ means a decrease of wage earning capacity
due to injury or less of ability to compete, to obtain the Kkind
of work that the patient is customarily able to do, in the area
where he lives, taking into consideration his age, occupation,
education, effects upon the patient's general health of
continuing in the kind of work he is customarily able to do,
and impairment or disfigurement.

(9) "Income benefits™ means the payment made wunder the
provisions of this Act to the disabled patient or his

dependents in case of death, excluding medical and related

(10) "Medical and related benefits™ means payments made for
medical, hospital, burial and other services as provided in
this Act other than income benefits.

(11) ™"Compensation™ means all payments made under the
provisions of this Act representing the sum of income benefits
and medical and related benefits.

(12) "Medical services* means medical, surgical, dental,
hospital, nursing and medical rehabilitation services,
medicines and fittings for artificial or prosthetic devises.

(13) ™"Beneficiary™ means any person who is entitled to

income benefits or medical and related benefits under this Act.
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SECTION 2. A NEW SECTION OF KRS CHAPTER 311A IS CREATED TO
READ AS FOLLOWS:

(1) Every health care professional and health care
institution subject to this Act shall be liable for
compensation for any incident vresulting fr health care
treatment without regard to fault as a cause of the
incident.

(2) If the incident occurs to the victim through the
deliberate intentions o0f the health care professional or
agent or employee of the health care institution to
produce such incident, the victim or his dependents may
receive compensation wunder the provisions of this Act, or
in lieu thereof, have a cause of action at law against the
health care professional or health care institution as if
this Act had not been passed, for such damage so sustained

bv the victim, his dependents or personal representatives

as is recoverable at law. If a suit is brought under this
subsection, all rights to compensation wunder this Act
shall thereby be waived as to all persons. If a claim s

made for the payment of compensation or any other benefit
provided bv this Act, all rights to sue the health care
professional or health <care institution for damages on
account of such incident shall be waived as to all

persons.



(3) If the incident is caused in any degree by the
intentional failure of the patient to comply with the
reasonable health care treatment prescribed, the
compensation tor which the health care professional or
institution would otherwise have been liable wunder this
Act shall be decreased fifteen percent (15%) in the amount
of payment.

(4) Where a claim is made for an incident arising
out of health care treatment in which it 1is alleged that-
treatment reasonably should have been rendered, but was
not, the Board may seek the adv:se and assistance of the
Advisory Board in determining the guestion of whether the
omitted treatment reasonably should have been rendered.

SECTION 3. A NEW SECTION OF KRS CHAPTER 3UA IS
CREATED TO READ AS FOLLOWS:

(1) Any health care professional rendering treatment
in the Commonwealth or any health care institution,
including any agency of the state, county or city
government or any public or guasi-public corporation or
entity thereof, providing health care treatment in the
Commonwealth shall be subject to the provisions of this
Act.

(2) Except for persons seeking exemption under the
provisions of subsection (3) -every person, including a

minor, who receives health <care treatment from a health
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care professional or in a health care institution shall be
subject to the provisions of this Act.

(3) Any person who would otherwise be covered but
who elects in writing not to be covered in accordance with
the rules and regulations promulgated by the Board shall
be exempt from the coverage provided by this Act.

(4) Any person for whom a rule of liability for
injury is provided by the laws of the United States shall
be exempt from the coverage provided by this Act.

SECTION 4. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) If a health <care professional or institution
secures payment of compensation as required by this Act,
the liability of such professional or institution under
this Act shall be exclusive and in place of all other
liability of such professional or institution to the
patient, his legal representative : husband or wife,
parents, dependents, next of kin, and anyone otherwise
entitled to recover damages fror,. such professional or
institution at law on account of such injury. The
liability of such professional or institution to another
person who may be liable for or who has paid damages on
account of injury of a patient shall be Ilimited to the
amount of compensation and other benefits for which such

professional or institution is liable wunder this Act on
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account of such iInjury, unless the professional or
institution by written contract have agreed to share
liability in a different manner. The exemption from
liability given such professional or institution by this
section shall also extend to the professional's and
institution” carrier and to all employees, officers or
directors of such professional or institution or carrier,
provided the exemptions from liability given an employee,
officer or director or such professional or institution or
carrier shall not apply in any case where the injury is
proximately caused by the willful and unprovoked act of

such employee, officer or director.

(2) If such professional or institution fails

secure payment of compensation as required by this Act, an
injured patient, or his legal representative, may claim
compensation under this Act and in addition, may maintain
an action at lav? for damages on account of such injury,
provided that the amount of compensation shall be credited
against the amount received in such action, and provided
that, if the amount of compensation is larger than the
amount of damages received, the amount of damages less the
patient‘s legal fees and expenses shall be <credited
against the amount of compensation. In such action the

defendant may not plead as a defense that the patient

to



assumed the risk of his treatment, or that the injury was
due to the contributory negligence of the patient
(3) A professional or institution shall retain
common law defenses against any action by a patient who
elects not to be covered as provided under Section 3.
SECTION 5. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) Every health <care professional or h ilth care

incidents occurring to patients in the course of their
health care treatment. Within one week after the
occurrence and knowledge as provided in Section 11, of
such an incident to a patient, a report thereof shall be
made in writing and mailed to the Board on forms procured
from the Board for that purpose.

SECTION 6. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) Where a health <care professional or a healtn
care institution is subject to this Act, then every
patient of such professional or institution as a part of
his contract for becoming a patient, or who may be a
patient at the time of the acceptance of the provisions of
this Act by such professional or institutional shall be
deemed to have accepted all the provisions of this Act and

shall be bound thereby unless he shall have filed prior to
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the injury or incident, written notice to the <contrary

with such professional or institution. The Patients’
Compensation Board shall not give effect to any rejection
of this Act not voluntarily made by the patient. If a
patient withdraws  his rejection, the professional or

institution shall notify the Patients' Compensation Board.

(2) Until notice ofrejection is given to the
professional or institution, the measure of Iliability of
such professional or institution shall be determined

according to the compensation provisions of this Act. Any
such patient, may, without prejudice to any existing right
or claim, withdraw his election to reject the compensation

available under the provisions of this Act by filing with

the professional or institution a written notice of
withdrawal, stating the date when the withdrawal is to
become effective. With the filing of such notice, the

status of the party withdrawing shall become the same as
if the former election to rejectthe compensation
available under the provisions of this Act had not been
made, except that withdrawals shall not be effective as to
any injury sustained or incident occurring less than one
(1) week after the notice is filed.

(3)  When a patiententers the health care system
under circumstances where he cannot reasonably exercise

his right to elect not to come under the terms of this
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Act, such right of election shall be continued for a
period of ninety (90) days after such patient or his
representative js able to reasonably exercise such
election, regardless of the occurrence of any incident
during the lapsed period of time.

(4) All notices of rejection of the provisions of
this Act by patients shall, when executed, be preserved by
the health care professional or institution during the
continuation of the rendering of health care treatment to
the patient.

SECTION 7. A NEWSECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The Patients' Compensation Board, the director,

or his authorized representative, upon showing a
certificate of noncompliance, may temporarily restrain or
permanently enjoin the further operation of any health
care professional or institution covered by this Act.
Such actions shall be brought in Franklin Circuit Court.

SECTION 8. A NEWSECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) The Patients' Compensation Board shall consist
of fifteen (15) members appointed by the governor to be
divided into five (5) panels of three (3) members each,
and shall be attached to the Department of Human Resources

for administrative purposes.
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(2) Five (5) of the members shall be representatives
of health care deliverers, give (5) shall be attorneys
with the qualifications of circuit judges, and five (5)
shall be representatives of the public, with one (1)

member from each group serving on each three (3) member

panel its own chairman. The
shall the chairman of the entire
Each member of the Board shall be paid a salary

equal to that of circuit judges plus reasonable expenses
(3) A decision concurred in by any two (2) members

of a panel will constitute a decision of the Board unless

The Board and its panels may hold sessions at

be sued in any court of this state under existing laws
Unless consented to by the Board, all actions 0
or a member in his official
shall be brought in the <courts of Franklin
County

(5) Any investigation, inquiry or hearing which the
Board 1is authorized to hold or wundertake be held or

undertaken by or before any three (3) member panel

director or hearing officer acting under the authorization



SECTION 9. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Thegovernor shall appoint a director of the
Board who shall have immediate supervision of the
employees of the Board, perform such duties as are

assigned him, and have complete authority to carry out the
administrative functions of the Division o0of Patients*
Compensation. The director shall be an attorney admitted
to practice law in Kentucky and who has practiced law for
at least three (3) years. He shall keep and be the
custodian of the records of the Board, shall annually
report the activities of the Board to the governor, and
shall devote his full time to the duties of the office.
He shall receive a salary to be fixed by the governor.

(2) The governor shall appoint the number of hearing
officers authorized by regulation of the Board, each of
whom shall be an attorney admitted to practice law in

Kentucky who has practiced law for at least three (3)

years. These officers, upon the direction of the director
of the Board, shall conduct hearings and otherwise
supervise the presentation of evidence and perform all

other duties assigned to them by the director or the Board
except that such hearing officer shall not render final
decision, orders or awards.However, such hearing

officers may, in receiving the evidence, on behalf of the

-12-
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Board make such ruling effecting the competency, relevancy
and materiality of the evidence about to be presented, and
upon motions presented during the taking of evidence as
will expedite the preparation of the case.

(3) The Board may at any time recommend the removal
of the director or any hearing officer upon filing with
the governor a full written statement of its reason for
such removal.

SECTION 10. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) The Board shall prepare such rules and
regulations as it considers necessary to carry on its work
and may make rules not inconsistent with this Act for
carrying out the provisions of this Act.

(2) Processes and procedure under this Act shall be
as summary and simple as reasonably possible. The Board
or any member thereof, for the purpose of this Act, may
subpoena witnesses, administer or cause to have
administered oaths and examine or cause to have examined
such parts of the books and records of the parties to a

proceeding as relate to Question in dispute.

(3) The Sheriff shall serve all subpoenas of the
Board and shall receive the same fee as provided by law
for like service in civil actions. Each witness who

appears in obedience to such subpoena of the Board shall

13-
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receive for attendance the fees and mileage for witnesses
in civil cases in the circuit courts.

(4) The circuit court shall, on application of
Board or any member thereof, enforce by proper proceedings
the attendance and testimony of witnesses and production
examination of books, papers an”™ records.

SECTION 11. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) No proceeding wunder this Act for compensation
for an incident shall be maintained wunless a notice of
claim shall have been given to the health care
professional or institution as soon as practicable after
the happering thereof, and wunless an application for
adjustment of claim for compensation with respect to such
incident shall have been made with the Board within one
(1) year after the date the injury was first discovered,
or in the exercise of reasonable care should have been
discovered, provided that such claim shall have been made

with the Board within five (5) years from the date on

which the incident is said to have occurred. A minor
under the full age of six (6) years shall have until his
eighth birthday in which to file a claim. This section
applies to all persons regardless of minority or other

legal disability, and is wunaffected by the provisions of

KRS 413.170.
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SECTION 12. A NEW SECTION OF KRS CHAPTER 311A 1S
CREATED TO READ AS FOLLOWS;

(1) I f the patient and health care professional or
health care institution reach an agreement conforming to
the provisions of this Act in regard to compensation, a
memorandum of the agreement shall be filed with the Board,
and, if approved by it, shall be enforceable as is herein
provided for the -enforcement of awards by the Board.
Nothing herein shall prevent the voluntary payment of
compensation, the amounts, and for periods prescribed in
this Act without formal agreement, but nothing shall
operate as a final settlement except the memorandum of
agreement filed with and approved by the Board in
accordance with this section. No limitation of time shall
begin to run until the date wupon which such agreement is
filed and approved by the Board.

SECTION 13. A NEW SECTION OF KRS CHAPTER 311A 1S
CREATED TO READ AS FOLLOWS:

(1) I f the parties fail to reach an agreement in
regard to compensation under this Act, either party may
make written application to the Board for a hearing in
regard to the matter at issue and for a ruling thereon.
Such application must befiled within the time set forth
in Section 11 herein, or within one (1) year after the

cessation of voluntary payments, if any have been made.
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(2) As soonas possible after the application has

been received, the Board will set the date for a hearing,
to be held as soon as practicable, in view of the matter
involved, and shall notify the parties at issue of the

time and place of such hearing.

(3) Unless otherwise agreed to by the parties and
authorized by the panel, the hearing shall be held at or
convenient to the place where the injury was sustained or
the groundfor disagreement occurred. Before directing a
hearing, the board, a member thereof, the director or a
hearing officer authorized by the board, may confer
informally with the parties at issue in an attempt to
assist in adjusting their differences, but may not delay
the granting of a hearing, over the objection of either
party for such purpose.

(4)__ If the parties have previously filed an
agreement which has been approved by the board and
compensation has been paid or is due in accordance
therewith, and the parties thereafter disagree, either
party may invoke the provisions of Section 41 which remedy
shall be exclusive.

SECTION 14. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) The board, a panel or any of its members, the

director or any hearing officerdirected by the Board,
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shall hear the parties at issue and their representatives
and witnesses, and the panel shall determine the dispute,
in a summary manner. The award, order or decision shall be
made within thirty (30) days after final submission,
except, in cases involving large or complicated records or
unusual questions of law, and shall be made within siXi.y
(60) days after final submission in any event. However, if
the award, order or decision is not rendered within thirty
(30) days, the board shall notify the parties in dispute
setting out the reasons for such delay. The award, order
or decision, together with a statement of the findings of
fact, rulings of law and any other matters pertinent to
the guestion at issue, shall be filed with the record of
proceedings, and a copy of tne award, order or decision
shall immediately be sent to the parties in dispute.

SECTION 15. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(D) Within fourteen (14) days from the date of
award or decision, any party may file a petition for

reconsideration of the award, order or decision of the

panel. The petition for reconsideration shall be made to
the whole board and shall <clearly set out the errors
relied upon with the reasons and arguments for

reconsideration of impending award, order or decision.

All other parties shall have ten (10) days thereafter to
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file a response to tlv: petition. The Board shall make the
final decision and shall reportits decision within ten
(10) days after submission.

SECTION 16. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) An award or order of the board as provided in

Section 14, if petition for reconsideration is not filed
as provided for in Section 15, shall be conclusive and
binding as to all questions of fact, but either party may

within twenty (20) days after the rendition of such final
award or order of the board, by petition appeal to the
circuit court that would have jurisdiction to try an
action for damages for the injuries if this Act did not
exist, for the review of such order or award, the board
and the adverse party being made respondents. The board
shall be named respondent as the patients* compensation
board, and service shall be made on the director.

(2) The petition shall state fully the grounds upon
which a review is sought, and assign all errors relied on.
Summons shall issue upon the petition directing the
adverse party to file an answer and cross-appeal, if
appropriate, within twenty (20) days after service thereof
and directing the board to send its entire original
record, properly bound, to the clerk of the circuit court,

after certifying that such record is its entire original
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record, which shall be filed by the clerk of the circuit
court and such record shall then become and be considered
by the circuit court on the review.

(3) No new or additional evidence may be introduced

of some person engaged in the administration of this Act

and affecting the order, ruling or award, but the court

shall otherwise hear the cause upon the record as
certified by the board and shall dispose of the cause in
summary manner. The court shall not substitute its

iudgment for that of the board as to the weight of
evidence on guestions of fact, its review being limited to

determining whether or not:

(a) The board acted without or in excess of its
powers;

(b) The order, decision, or award was procured by
fraud;

(c) The order, decision, or award is not in

conformity to the provisions of this Act;

(d) The order, decision, or award is clearly
erroneous on the basis of the reliable, probative, and
material evidence contained in the whole record; or

(e) Theorder, decision, or award is arbitrary or
capricious or characterized by abuse of discretion or

clearly unwarranted exercise of discretion.

-19-

28316



(4) The board and each party may appear in such

review proceedings; the court shall enter judgment
L1 LILLLITVE S HIVIUXI. | 1118 Ud ariucs  uitc ulitic Lf  Liveuas s uit
or award, or in its discretion remanding the cause to the
board for further proceedings in conformity with the
direction of the court. The court may, before judgment and
upon a sufficient showing of fact, remand the cause to the
board.

(5) The appeal shall be advanced on the circuit
court docket without motion or notice.

SECTION 17. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) The judgment of the circuit court shall be
subject to appeal to the Court of Appeals. The scope of
review by the Court of Appeals shall include all matters
subject to review by the circuit court and also errors of
lav/ arising in the circuit <court and wupon appeal made
reviewable by the Rules of Civil Procedure where not in
conflict with this Act.

(2) The procedure as to appeal to the Court
Appeals shall be the same as in civil actions, so far as
it is applicable to and not in conflict with this Act.

(3) The appeal shall be advanced on the Court

Appeals docket without motion or notice.
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SECTION 18. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) Any party in interestmay file in the circuit
court of the county in which the injury occurred a
certified copy of a memorandum of agreement approved by
the board or of an order or decision of the board, or of
an award of the board on appeal from, or an award of the
board rendered wupon an appeal whether or not there is a

motion to reopen or review pending under Section 41. The

court shall render judgment in accordance therewith and
notify the parties. Such judgment shall have the same
effect, and all proceedings in relation thereto shall

thereafter be the same as though it had been rendered in a
suit duly heard and determined by that court. Any such
judgment, unappealed from or affirmed on appeal or
modified in obedience to the mandate of the Court of
Appeals shallbe modified to conform to any decision of
the board ending, diminishing or increasing any weekly
payment under the provisions of Section 41 upon a
presentation to it of a certified copy of such decision.

SECTION 19. A NEW SECTION OF KRS CHAPTER 311A 1S
CREATED TO READ AS FOLLOWS:

(1) The board, or any member thereof, may, upon
application of either party or upon its own motion,

appoint not more than three (3) disinterested and duly
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gualified physicians or surgeons to make any necessary
medical examination of the patient and to testify in
respect thereto. Such physicians or surgeons shall file
with the board within fifteen (15) days after such
examination their joint report in writing. The physicians
or surgeons shall be allowed a reasonable fee to be fixed
by the board and paid out of the maintenance fund, not
exceeding seventy-five dollars ($75.00) for each
examination and report, except that the board may allow
additional reasonable amounts in extraordinary cases and
the reasonable cost of X-rays, if any; the board may in
its discretion allow a fee not in excess of twenty-five
dollars ($25.00) for any deposition given by such

physicians or surgeons.

(2) The party filing the motion for an examination

shall pay the necessary and reasonable traveling expenses
incurred by the employe in submitting to such examination.
IfT the examination is ordered on the hoard’'s own motion,
then such traveling expenses shall be paid out of the
budget of the board.

SECTION 20. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) In addition to all other compensation provided
this Act, the health care professional or institution

shall pay for the cure and relief from the effects of an

-22-

2831G



