ALASKA LEGISLATURE COMMITTEE FILES
7964 HOUSE LABOR & COMMERCE



CLAIMS «MADE PREMIUM SCHEDULE

Effective January 1,1989 e«

LIMITS OF LIABILITY: EACH CLAIM AND ANNUAL AGGREGATE

Id «Sth Year™ |2G0,0m«e>0_000 4500,00071.000,000  $1,000,000*2,000,

i i 41,000,008*3,000
Il acc 1

Id year raui Jea. 1,199 3,87 3308 4364
*2nd j«ii rerenal rates Ja. 1, IMS 4312 1344 7369
*3rdjiu riHwil rate Jn. 1,1947 7,14 9375 12374
4K ;ur riu*tl rali Jn. 1,1 m 1@/ 10304 14390
<Skk year rerenal rates Jn. 1,195 Mri2 10301 14306
class:

Id year rates Jn. 1,199 4,477 3% 6,720
«2nd year rerenal rates Jn. 1,198 731 *330 1,76
<3rd year rerevnal ratess Jn. 1,1987 11315 15,161 0,44
«4tb year rereval rates Jn. 1,198 13,009 17356 23376
<5thyear rerenal rates Jn. 1,195 13,15 17387 23360
CLASS 2-A -

Istyear rates Jan. 1,1989 6,086 7461 9,64
«2nd year rerenal rates Jn. 1,1988 9386 0,78 16340
«3rd year rerenal rates Jn. 1,1987 16314 21387 20,61
«4th year rerenal rates Jan. 1,198 18,47 24,972 B,

5thyear rerenal rates Jan. 1,198 18387 5,16 3AB1
CLASS 2B/3

Istyear rates Jn. 1,1989 7,06 9306 12,1688
«2nd year rerenal rates Jn. 1,1988 2,74 16306 21,94
«3rd year rerenal rates Jen. 1,1987 21314 2,613 38380
<4th year rerenal rates Jm. 1,1986 24,46 2,688 44384
«Sth year rerenal rates Jan. 1,1985 24,660 2,94 24,90
CLASS 4
Istyear rates Jn. 1,198 n,ee 13373 17336
«2nd year rerenal rates Jn. 1,1983 18310 24335 2,70
«3rd year rerenal rates Jmn. 1,1987 2,138 42306 3,472
«4th year rerenal rates Jn. 1,196 3,615 2,06 67,117
«Sth year rerenal rates Jan. 1,198 363% 29,473 67359
CLASS 4-A

Istyear rales Jn. 1,198 1242 15371 20311
*2nd year rerenal rates Jan. 1,1988 21309 27341 37356
<3rd year rerenal rates Jn. 1,1987 36312 48,791 66339
«4th year rerenal rates Jmn. 1,196 4317 55337 76395
=5thyear rerenal rates Jn. 1,198 41338 56379 77,013
CLASS 5

Istyear rates Jan. 1,1989 16391 21378 2,115
m2nd year rerenal rates Jan. 1,1988 29319 38,18 51331
<3rd year rerenal rates Jn. 1,1987 50386 68,19 B,06
«4thyear rerenal rates Jn. 1,1986 53,066 8,21 106381
<5th year rereval rates Jan. 1,1985 58305 78,641 107,79

< PREMIUM COST 154U ABOVE S1.000.0002,000,000 LIMITS.

SRR s B RESOMED O S RBOSED AN ALY Rt AR EX8ER R e MEDICALINDEMNITY COREQRATION, o ALASKR AX B

* RETROACTIVE DATES AND RENEWAL PREMIUMS APPLY TO 2ND THROUGH STHYEAR ANNUALRENEWAL FIRST YEAR PHYSICIANS ARE SUBJECT TOFIRST YEAR RATES

6“@[%%?56@6? renewed each year on January i.all in and renewal premiums are prorated subjectto the firstday of ooverage under the

e * SUBJECT TO 116 % INCREASE (RETROACTIVE TO 1(1/89) IF MICA'S FEDERAL TAX LIABILITY HAS NOT BEEN
LEGISLATIVELY RESOLVED BY 7/1/89.



Coverage* are limited to the course and scope or employ-
ment or associatioft with your group. The combined clinic/
group Insureds are subject to the single limits of liability
per occurrence and annual aggregate Umlls as procured.
Completion of the Physician’s and Surgeon's Professional
Liability Group Application is required, along with comple-

tion of individual application for each physician to be in-
sured.

Discounts Per Limits of Liability
HpPo m i on Policy SQOIQY  SLBQAW
0 0

Installments mDeferred Payments:

Initial policy issuance subject to deposit of St,000 or two
month’sannual premium. Deferred payments are available
in quarterly or semi-annual installments payable: 35%,
25 %, 25 % and 15 % quarterly or 60 % and 40 % semi-
annually. Premium invoices should be paid upon receipt and
the policy is subject to immediate cancellation if payment is
not received by the first day of the quarter in which the

premium is earned. Carrying charges are computed at 10 %
annual simple intercut on the unpaid balance.

PHYSICIAN'S RATE CLASSIFICATIONS

1

2 P 7
3 1§ 9*
4 1o 10*
5 13* 1>
6 14* 12*
7 IS~ 13*
1 16* 14*
o i Wil IS*

Class 1

Neurology

Psychiatry -ecluding ECT;

Physicians « no surgery. Apliesstogaeral pactiticersmd
physician gecElsts who do rot performdstetrical procedresar
utary (OtteT tren ircision oftiks ad sfical aseessss ar
suturirgofskinand s perficial fesdg)who dorot adirerily assist
nsugial proclres.

Class 2

Neocretology

Opthalnollogy (Ecluding Rdial Keritotony)

Physicians —minor surgery ar sssistrg Inmajor sugery. *
Aplies © greral padtitioas ad hysician gecEalists who
perform minor sutary (rchuding atretarizatio) ar asist n
Mejor SUTEy.

Class 2-A
Emergency Medicine

Class 3

Prysiciarswho incluckdstetrical proodres as any @rtoftreir
padtice. (May sl be irdicated ssdess2-B on policy?)
Physicians smajor sutgery *

Proctology

Onothirolaryroplogy

Aodomiinal Surgery

Gereral ey

Rdiatric Surgery

Thoracic Surgery

Traumatic uigery

Plsstic and Reoorstructinve Suicary. ecluding costetic sugery
Urology

Gynecology (No (stetrics)

Class 4
Aresthesiolagy

Class 4-A
Physicians =major sSutgery
Trergpeuiic Rediology
(ostetrics =Gynecology
Cadiovesaular Lrtery
Hand Surgery
Plestic ad Reoostructive Suigery, including cosretic sutary
Vesaular rgery
Orthgpadic Surgary, eciuding o joint proced res,
soirel sutarymd  rsartionof prasttetic cevices.

Class 5

Physicians - major surgery

Neurosurgery

Orthgpadic Sutary, irciuding o joint procedures, soral -
gy ad rsrtinofpcsttetic cbvices.

* Major Surgery -involves operations in or upon any body
cavity including but not limited to the crarnum, thorax, ab-
domen or pelvis, or any other operation that presents a
distinct hazard to life because of the condition ofapatient or
the lenghtlt or circumstances ofan operation. It also includes
removal of tumors (except skin tumors), open bone frac-
tures, amputations, abortions, removal of any gland or

organ, plastic surgery and any operations using general an-
esthesia.

NOTE: IFA PORTION OF THE PHYSICIAN S PRACTICE IS IN A SPECIALTY WITH A HIGHER CLASS THAN HIS
NORMAL SPECIALTY. HEOR SHEWILL BE PLACED INTHE HIGHER SPECIALTY FOR RATING HIRPOSES.



PROFESSIONAL LIABILITY COVERAGES

Explanation of Policy:

The Claimi-Made Policy extendi professional liability
protection to the physician, clinic or employee for claims
reported in a single year, regardless of when service is
rendered as long as the incidentoccuned whilecontinuously
insured under Claims-Made with MICA. Thus, claims
reported this year are covered by this year's policy; claims
reported next year by next year's policy and so on.

MICA's premium rates are derived from the historical
patternofreported claims resulting from the performance of
professional services which form a "stair step" with an
increasing number of claims being reported each year untj
the fifth year. In the fust year, only about 19 % of the tot
claimsrcsullingfrom professional services are reported; the

second 39 %: the third 78 %: the fourth 93 %; the fifth and
subsequent years, about 100 %.

Cost:

In keeping with the "stair step” developmentofclaims, the
rates charged for the Claims-Madc policy mature at the fifth
year. Subsequentrenewal policies arc charged at the mature
rates. The specific costofcoverage is shown within our table
entitilcd CLAIMS-MADE PREMIUM SCHEDULE.

All policies issued by MICA are renewed on January 1of
each year. Your first years and renewal rates arc pro-rated
from the first date ofcoverage (inception date) of the original
policy. Forexample, if your continuous coverage became
effective on July 1,1985, your annual renewal premium on
January 1,1989 would be pro-rated from January 1through

June 30 on the fourth year rates and from July 1through De-
cember 31 on the fifth year rates.

Limits of Liability:

MICA’s professional and optional comprehensive general
liability coverages are available with policy limits of;

5200.000 peroccurrence/5600,000
aggregate per calendar year.
5500.000 peroccurrence/51,000,000
aggregate per calendar year.
51.000,000 peroccurrence/S2,000,000
aggregate per calendar year.
51,000,000 peroccurrence/53,000,000
aggregate per calendar year.

Tall Coverages:

Should you step practicing or change to another insurance
company, MICA guarantees availability of a limited or
unlimited Reporting Endorsement known as "tai!" coverage
to cover subsequently reported claims. « Tail coverage must
be purchased by the insured within 30 days of termination of
coverage, by cancellation or non-rcrwwai; or by termination
of employment or association with the physicians insured
under a master group policy.

"Tail" coverage must also be recognized when a physician
reduces rating classification to offset reduced premium
charges while subsequently reported claims from the higher
specialty continues to occur. This iscuncntly being accom-
plished on a pro-rata hasis when the policy is ultimately
terminated, but depends cn the company's rules, rates and

rating plans in effect at the time the physician's class reduc-
tion is made

Cost:

The cost of "tail" coverage will depend upon the length of
time you have been insured with MICA, and will be subject
to thecompany’srules, rates, and rating plans in effect at the
time the unlimited reporting endorsement is requested.

The tail premium is quoted as a one time cost but may be
paid ininstallments. Refer toparagraph fNSTALLMENTS.

The full premium for an Unlimited Reporting Endorse-
ment mustbereceivedby the company within twelve months
following its inception date. The Unlimited Reporting
Endorsement will be cancelled at the end of this twelve
month period if the full premium has not been received at
that time, and only premium eared for this twelve month
Reporting Endorsement period will be charged in accor-

dance with rates actuarially determined and filed with the
Division of Insurance.

Retirement Benefit:

An Unlimited Reporting Endorsement (tail coverage) will
be issued at no extra cost to any physician who has attained
the age and years in the MICA program (as per the schedule
below) and having completed five consecutive years as a
MICA insured just prior to retirement;

AFE Years as MICA Insured
60 5

59 6

58 T

57 8

56 9

55 10

* The policy limits In effect at the lime the Unlimited Reporting Endorsement is purchased will be applicable Just
as If the policy had not been cancelled or terminated and the claim had been reported during the last policy year.



ATTACHVENT C
Medical Insurance Exchange of California
(MIEC) 1989 Coverage Civ ssification and Premium Schedule



Mdd Insurane Edae of Glifom;

1989 Coverage Classification and Premium Schedule

Ifyou practice inmore than one seecialty, use the highest rated soecialty.

CLASS SPECIALTY
Achinistrative Medicine

Afferyy

Anesthesiology

Assistirgat Surgery

Cardiol .y, Bxcluding Cardiac Catheterizatian
ami Argigplasty

Cardiology, IncludingCardiac Catheterization
and Agiagplasty

Cardiovesaullar Surgery

Colon A Rectall Surgery

Demetology, Excluding Hair Transplants

Dematology, Including flair Transplants

Dermatology — liposction

Emergency Medicine

Eodoiriiwlogy

Fami ly Practke/Cereral Practice

— No Surgery

— Less then 5* of practiice from Surgery

— 5F armore of practice from Surgery

— Including Gostetrics

Gastroaterolagy

Cereral Praventive Medicine

Gereral Surgery

AOONODMOO © DOOONN

oA Buoow

CLASS SPECIALTY

Gynecology (Only)

Hand Surgery

Head A Neck Surcgery

Hematology

IncLstrial Medicine

Infectio s Disceses

Intermal Medicine, Excluding Cardiac
Catheterization and Agigplasty

Intermal Medicire, Including Cardiac
Catheterization and Angioplasty

Neonatology

Neopllastic Diseases

Nephrology

Neurology, BExcluding Invnsive Procedures

Neurology, Including Invesive Procedures

Neurolagical Surgery

Nuclear Medicine

OBGYN

Cccupational Medicine (Not IndLstrial)

Ophthalmology, Excluding Redial Keratrtomy

Ophthalmology, Including Redial Keratntomy
or 5% ormore fram Cosmetiic Surgery

~O2BLrBo0wwrn o 4rON0®D®

<\ithout ECT ardrug sliak thergoy. With ECT ardrug shock thergpy. useCless 4

Pai tiacohip/Gc*—por*tion Ligbilityand Full Time
Employed Physicians— 7% ifdl partrers/drardolders
att employed doctors have $500,000/1,500,000 limits;
251hifl Srardolders and enployed doctors have
$1,000,000/3,000,000 limitsor higher. Full Time Employed
Physiciasnust canry limitsat kst equal toemployer.
Employerwill be charged apercertage of Ihepremium
charged fa-treemployed physiciansdessifiatiinat
enployersinits.

Sacretaries, Recgptionists and Bookkeepers —

No derte.

Optional Coverages:

Professioal premises/limited non-owned automobile
lidbility— (asartain ldilits o inuiesastind
by the pblicor fardamage toprgperty of third persas it
your difies. Italsovers cartain lehllitiss to injued parties

anisirg from an employee Suse of an autamobi le (notowned,
rerted nr leesaed toyou) inthe course ofyour professiaal
prectice, up ©$100,000 far bodilly injury and $25,000 far
procerty damage, fidfatothe policy Tarcoverage geaifics.

LIMITS OF LIABILITY: Bodily injuv, $6500,000each
claimvaggrecate, or $1,000,000 each clainvaggregate (o
aoincicewith professiaal Tiallity lirits, hut not higher
then $1,000,000); Property damage, $100,000.
PREMIUM: No additaaal premium farpramises occupied
asphysicias’professioal dffies. Clinicsand other
premises: refar toMIEC.
Defense coverage formiscel laneous lichility
Provides up ©©$100,000 Il defense coverage anly far
alleged atsoramissias Inolvirg:

m Certain aml ectiocs or proceedings, includingaphysi-

CLASS SPECIALTY
)] ()Ilmcmlls E>«:Iuj|ng5p|ral Surgery and
useof (.7

Oniriqoediies, |I’C|Ldlrg32)lml Surgery and

Otolaryngology — 51 or more from Cosnetic
Surgery

Pathollogy

Pdiatries

RediatricSurgery

Frysical Medicine and Reebilitation

PlsticSurgery

Pychiatry*

Psychiatry, Chilld*

Rublic Heallth

Pulmonary Disseses

Radiolagy, Diagosticand Thompautic
Rediolagy, DiagnosticOnly

Rediolagy, ThergpeuticOnlly
Rheumattology

Thoracic Surtery, Bxcluding Cardiovesaullar
Urgent Carc Medicine

Urology

NUOOANUNAN R OWOAN ©o B

ciansactsor anissios asan officrofaretiadl, state
or laal medical or gecially sooety;

» Alleged wrongful temiratiion or discrimiretion ronirs
an enplloyee;

» Drench of antract orother al leged misconduct inthe
reture ofacomercial or feedigaute arisirg fran
professiaal prectices;

= /st attery, falseanestor persoral restrait,
maliciaus prossautionor aonspirecy arisirg fram
professiaal pactice.

Thisgptiaal coverage sfollydescribed inPart IV of the
MIKEt." policyand issbject tothe terms mill condiiasof
the policy and endorsaments actially issed. MIECpays
BOX of lecal expenses toamaximum amountt of $100,000.
Fyou are interested nPart IV coverage, plesseantact
MI v .ifaran gplicationand premium quotation.



MEDICAL INSURANCE EXCHANGE OF CALIFORNIA
ALASKA

CLAIMS MAOE PROFESSIONAL LIAQILITYV PREMIUM SCHEDULE

EFFECTIVE AUGUST 1, 1%,,

LIMITS OF LIABILITY: 500.000 EACH CLAIM / 1.500,000 ANNUAL AGGREGATE

FIRST VEAR RATES SECOND YEAR RATES THIRD VEAR RATES FOURTH VEAR RATES FIFTH VEAR RATES

RETROACTIVE DATES: RETROACTIVE OATES: RETROACTIVE OATES: RETROACTIVE DATES: RETROACTIVE DATES:

01/01/89 OR LATER 01/01/08 - 12/31/08 01/01/87 - 12/31/87 01/01/06 - 12/31/06 00/01/75 - 12/31/05
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUARTERLY
I. COVERAGE CLASS 1 2. 124 531 4. 172 1.043 5,304 1.326 5.728 1,432 6,220 1,555
2. COVERAGE CLASS 2 2,700 675 5,308 1,327 6. 748 1.687 7,208 1.022 7,916 1,979
3. COVERAGE CLASS 3 3.472 868 6.824 1,706 8,676 2. 169 9,368 2,342 10,176 2,544
4. COVERAGE CLASS 4 3.856 964 7,584 1.896 9,640 2.410 10,400 2,602 t1,308 2,827
5. COVERAGE CLASS S 4.436 1,109 B.720 2. 180 11.084 2,771 11,972 2,993 13,004 3,251
6. COVERAGE CLASS 6 5,784 1.446 11.372 2.843 14,458 3,614 15,612 3,903 16,964 4.241
7. COVERAGE CLASS 7 9,640 2.410 18,952 4,738 24,092 6.023 26,020 6,505 28,268 7,067
B. COVERAGE CLASS B 13.880 3.470 27,292 6.823 34,692 8,673 37,460 9,367 40,700 10.177
9. COVERAGE CLASS 9 19.276 4,819 37,904 9.476 48, 184 12,046 52.040 13,010 56,536 14.134
10. COVERAGE CLASS to 26.212 6,553 51 ,552 12,888 65,528 16,382 70,772 17,693 76,808 19,222
1. NURSE"TECHNICIAN 164 41 320 80 408 102 440 110 476 119
2. PHYSIOTHERAPIST 324 81 640 160 012 203 876 219 952 230
3. PHVS ASST/NURSE PRAC 388 97 760 190 964 241 1,044 261 1.132 283

ALASKA 500.000 / 1.500.000 LIMITS
DATE PREPARED: MARCH 29.1989
PROCEDURE: NEWPREM

USERID: KARENB



e # ® .

MED ICAL INSURANCE EXCHANGE OF CALIFORNIA
ALASKA

CLAIMS MADE PROFESSIONAL LIABILI TV PREMIUM SCHEDULE
EFFECTIVE AUGUST 1. 19B9

LIMITS OF LIA81LITV: 1,000,000 EACH CLAIM / 3.000,000 ANNUAL AGGREGATE

FIRST VEAR RATES SECOND VEAR RATES THIRD VEAR RATES FOURTH VEAR RATES FIFTH VEAR RATES

RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE DATES: RETROACTIVE OATESI RETROACTIVE DATES:

01/01/89 OR LATER 01/01/88 - 12/31/88 01/01/87 - 12/31/87 01/01/86 - 12/31/86 08/01/75 - 12/31/85
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUAR 1fcRI. V ANNUAL QUAIL1ERL V ANNUAL QUARTERLY
1. COVERAGE CLASS 1 2,496 624 4.908 1.227 6, 236 1,559 6. 736 1,684 7,320 1.830
2. COVERAGE CLASS 2 3. 176 794 6. 244 1,561 7.940 1.985 B.572 2, 143 9,316 2,329
3. COVERAGE CLASS 3 4,084 1.021 8,028 2,007 10,204 2,551 11.020 2,755 11.972 2.993
4. COVERAGE CLASS 4 4,536 1,134 8,920 2,230 11.340 2,835 12,244 3,061 13,304 3,326
5. COVERAGE CLASS 5 5,216 1.304 10,260 2,565 13,040 3,260 14,084 3,521 15,300 3,825
6. COVERAGE CLASS 6 6,804 1,701 13,380 3,345 17.008 4,252 18,368 4,592 19,956 4,989
7. COVERAGE CLASS 7 11,340 2,835 22,300 5.575 28,344 7,086 30,612 7,653 33.256 8.314
8. COVERAGE CLASS 8 16,328 4,082 32.108 8,027 40,816 10,204 44,080 11,020 47,888 11.972
9. COVERAGE CLASS 9 22.676 5,669 44,596 11.149 56,688 14,172 61 .220 15,305 66,512 16,628
10. COVERAGE CLASS 10 30,840 7,710 60,648 15.162 77,092 19.273 83.260 20,815 90,456 22,bl4
11. NURSE/TECHNICIAN 192 48 376 94 476 119 516 129 560 140
i2. PHVSIOTHERAPIST 384 96 752 188 956 239 1.032 258 1.120 280
13. PHVS ASST/NURSE PRAC 456 114 896 224 1.136 284 1.228 307 1,332 333
ALASKA 1,000,000/ 3.000.000 LIMITS
DATE PREPARED: MARCH 29,1989
PROCEDURE: NEWPREM

USERID: KARENB



ATTACHMENT D
Arizona and North Carolina Bills



Senate Engrossed House sill

State c¢cf A Haon

i Ttv-nttr. Clguutu™

196

Chapter 290
HOUSE BILL 2467

AM ACT

MAXING IH APPROPRIATION TO THE DEPARTMENT OP HEALTH SERVICES TOR THE
w K*'tt 0? PATtNO ADDITIONAL MEDICAL MALPRACTICE PREMIUM COSTS FOR
PERFORMING Th; O€lIvVeftr OP INTAhTS AT CERTAIN rural HOSPITALS; prescribing
IDENTIFICATION of QUALIFYING HOSPITALS ANO PHYSICIANS; PRESCRIBING
EVALUATION OFf REQUESTS TOFt ASSISTANCE ; PRESCRIBING LIMITATIONS, AMD
PRESCTtIDPIG STUDIES AND REPORTS.

&s It enacted by the Lt31s16twre of the Suu 07? Arizona;

Settlor, 1.

A. The sum of one (ignored ninety-five thousand dollars is
appropriated from the state general fund to the department of health
services for the purposes described in subsection B of this section,

B. The department snail 1identify areas m the state that are
undeserved with regard to obstetrical services. For purposes of this
section, an area shall be considered underserved with regard to
obstetrical services if the area satisfies any of the following;

1. fifty por cent or more of resident live-births Gccur outside the
city or town of residence.

z. Cities or towns where obstetric services are threatened with
discontinuance.

3. CUies or towns hav-ng a population of less than ten thousand
where prenatal services are not provided by a physician.

4. CUies or towns havinge population of less than ten thousand
whrpe obstetric backup services for a physician are not available.

5. cit<ss or towns wnere the average number of prenatal visUs are
less than the state average.

C. The department shall Ildentify those physicians who practice in
areas defined In subsection 3 of this section who meet the following;

I. Shall have current obstetrical delivery privileges at one

more rural, non-federal hospitals.



r&v

h.B. 267

2. —shatt mws fi fi'/SIt MVY'Ar =1eh th* Aruooa he»v< Care cost
containment system Wo r.« ejtablfsnad 4 contract for oDsUtrical services
with at 164%t one cp .K'™v 0" t*e system"s prapt"d contractors.

3. Tne physician s”™WI be 1llce'">a? by tha appropriate lice'sjre
board. * - - -
“eiiity proyveiersy wo parfora it thai  Fitly defiveries -
wno a*a required tc pay an eddU 1021 prfe-.lufd to per faz*

mvide* Shall he allgip’e to re€fiivs ai amount not to exc.ee
FW.ily pryslcid*® Wo perform iIK*£ twn TFifty
IclUlocal pe=Ti{ut to
not to
to pay w
QibU to
- - - one -half
shall bke. contingc*t
subsection £ of this
ceipt of tne second
section.
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requests have been assi

depicted.
F. Tne financial assistance awarded pursuant to subsection £ of

this section shall be used fcr each physician who fleets the qualifications
of subsection C of this section, 1$ under contract with the department to
rev,*in in practice in the vrural area for the contract year ano who
provides a report upon completion of one-half of the contract twm and
upon conclusion of the contract to the department which identifies the
nuflOar of women to whom the physician has provided medical services during
delivery, the aj?s cf the women, the number of prenatal visits eich woman
received, the number of women who are et or below federal poverty
standard, the number of Arizona health care cost containment system
enrolled vorfreft served &< ~hc ~surance status of the women. Contracts
pursuant to this section &t cxsmpt from the requirements of title 41,
chapter y Arizona Revised Statutes. f
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adequacy o' obstetrical srvitt-s in rural undersr véd are if. The

university cf Arizona college of medicine shall eevsicp a plan which may
Include tne us-: cf e;'-iv«ticnal subsidles designed to overcome any
identified <ra.f$tv* cie; In the drllve»7 of obstetrical care or other
pfim.a-y health ea'fe shv U tj 1it ryral Arizona. Tr.e plan $ha'il 1nc 1tide
\/.\7\./*tX-\ié‘ﬁt\e'>?ti:*/i*'??ylﬁé* educational subsidies, identification of funding
need™*. UeuiM cW io of 8 ‘teiv,4tlve funding sources and necessry
legislative action to Uip'eTont the recwsw.datlons. The university cr
Arizona college of ir.idU'ne snail sut-mU tne 1r report to tne governor,
president or tn« senate and speaker of the house of representatives oy

February 1, 1950.

H. Trie dipa**.«?.r,t sral! submit a written report to the govsr ‘.or
the president of the senate and the spur.tr or the house of
represehCeUm on or be'ou' febrw@ary 1, 1990 on the number of physicians
who havt applied and the r;under of physicians who received fTinancial
assistance provided pursuant to subsection | of this section. One vyear
from the effective date of this section, the department snail evaluate tne
effectiveness of the- Tinancial assistance provided pursuant to this
section and shall on or :efo;e January 1, 193L, submit a written report of
Us findings to the govern, the president of ths senate and the spedA™;r
of the ficuss of representatives. Tne report shall include recowfciwations
regarding continuation of the financial assistance, the number of
physicians who received financial assistance wno plan to continue
providing prenatal and delivery services in rural Arizona and legislative

action necessary to Lrprove the control, distribution and cost
effectiveness of the financial assistance,
1, Tn$ appropriation fofirffl In this section 1s exempt from section

35*193, Arizona Revised Statutes, relating to lapsing of appropriations.

«Approved by the Governor June 2$, 1989.

Fii£f&Jn the Office- cf Secretary of State June 28, 198%



HEALTH, varAAC, ASIiINS A'iD EKYIRE-nHDsT (Cant'd.)

or8anizat<o".5 ard their ejplcytes who d"stribuU feed to tne public at ro
charge. Eliminates g”os* re:*Ugcrce 2rd recklessness as grounds for civil

action or cri.liir.al pfoseyat ion.

f,( --co0" "'ISV,",'C e >_K(C, |t-*<t—#\’>v *$- » *5n  KOA...Rural ohys.icia.rs...

! $.U.Lu2s> (HB., Chapter 290

Appropriate; $1?7$#0C0 from the state general fund to the deps’U*™-.t of
health services (OKS) to provide financial assistance to rural allopathic
and osteopathic phyjiciv s> The appropriation is exempt from lapsing.

Requires ths £tepar-.»£n: of Health Services (DHS) to identify areas
that are underservad with regard to obstetrical services and to identify
licensed physicians In those areas who have current obstetrical delivery
privileges at one or K ’e rutal, non-federal hospitals and who are AHCCCS
registered providers.

Tne Financial assistance is not to exceed SS,000 for family physicians
who perform less than 50 deliveries ard who pay a. additional insurance
pre-.7.luff to perfc-"-r. obstetrical services and 1s not to exceed $10,000 for
both  family physicians who perform more than 50 deliveries and
obstetricians who pay an additional insurance premium to perform

obstetrical services. Tne Ffinancial assistance shall be made In two
payments during the year upon receipt of information reported by the
physicians. Financial assistance shall be determined on the basis or the

area"s need for obstetrical services end meeting the criteria established
for underserved areas.

Requires the University of Arizona College of Medicine to develop a
plan to address the delivery of health care services in rural Arizona. Tne
report shall be submitted to the Governor, President of the Serste and
Speak*” of the Kcjse of Reprgj”sUti ve$ by February 1, 1930.

Requires the OHS to report to the Gcverno-, President of the Senate
and Speaker of the Hbusa cf Reprg$sotatives by February 1, 1SSC on the
status of the initial distribution of the financial assistance. Tne CHS
shall report again by January 1, 1591, cn the effectiveness of the program,

Contracts with qualifying physicians are exempt from the requirements
of the state procurement code.

IMn~™JUajJdiLaliYft committee; health cmJILAt.J1Z&1 - Chapter 216 _...

Establishes a 23-member Joint legislative committee 0°1 health care to
gather 1i«d compare statistical information concerning the Inability of
many Arizonans to obtain health care Insurance. Requiresthe committee to
develop a written report, to be submitted to the Governor, the Presidentof
the Senate ard Speaker of tne House of Representatives by December 31,

1S89.
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Short Title Rural Obstetrical Care Incentive

Sponsors- Represent:; civ-:' Hin ‘v . F2 Warren. ami Woodaid

Referred to;

A BILL TO BF ENTITLED
AN ACT TO APPROPRIATE FINDS TO THE DEPARTMENT OF
RESOURCES TO ESTa BL fSK A PROGRAM TO COMPENSATE

PHYSICIANS A ND OBSTETRICIAN'S W H O AORF.E TO

(Pubic: »

HUMAN

FAMILY™

PROVIDE

PRENATAL A ND OBSTETRICAL. SERVICES [N COUNTIES THAT ARE

UNDERSERVED WITH REGARD TO THESE SERVICES

W hereas, there are currently 22 counties in the State which

have no

physicians to provide prenatal or obstetrical care in those counties, most of which are

rural counties, and

W hereas, there are 20 counties in the State in whichTnore

the expectant mothers must leave the county forobstetrical care because
not enough phvsiciar.s in their home coimty to provide obstetrical care; and
W hereas, prior to 1785 nearly 500 family physicians in North

were providing obstetrical care; and

W hereas, after severe increases in liability insurance premiums,

excess of three hundred fifty pc'tent .'350A;),the number of family

providing obstetrical care has dropped tc 189,and numerous obstetricians

dropped that pan of their practice; and

chan half of

there are

Carolina

some in

physicians

have;
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CENTRA! ASSTM:1Y OF NORTH CARQ! LNA SESSION 19SS

W hereas ;c -i in '.be Imre ».sr of Lit Smte to provide qujl'ry prenatal and

Konrin' carc a.id co pro- t ,.c.*c?v to he*:" 'or i1l .is ¢c. .rc.s. Now . tne'ero.-e.

V.c Genvio! Assembly of Noel' C [moe ewi>
Section 1 F'O r, tS. fund' .pp.'op. .ated from 2?he Cc.vj! Fund to :he
[)-piitrteoi of Hsivi R. irc-s Tr.m e u mtbl'd-*d a res-i:.t of nine hundred fifty

thousand dollb's (S750.0X1) tor the fSS-3'" IVT wye',* to fu-"d : n-vw program to

CO;. pe *sr.te amevVv nv ©c.a, d o'-- K] W r.esjg-ee co provide prenatal and
obs'etr cal! sen».ce* .r. c-venue> m'-r>irve.r. vv;tn recurs to Cnese se; vices
The Doisioii of Health Services “hc* : Vac v'e> deterr.i.'ning the counties that are
u'tdefse-vfd with respect co obo-; IcT -:a-e Tut are to be part of the program; thiC

.0' of the obstet; vCAi serve?.' fh. o de provided by a ph>s:cia-r. for that

amount and

phyrciu.o to be eligible’ tc receive c.sdoanee u'der the prog-atn; ard the
iiai'.r-e cf the assistance to be pcodn-; c!'g b;e ph.sioiar.s. Specific rules issued by
the Division of Health Sc"'.':ces g:>vn g *G>new program shall include:
[@D) A phy>L’:an who provides obstetrical cure in a county that s
designated as being mder icrvej for prenatal and obstetricalcare

b\f the Oivisntn of Health Ser.ices wit! be com&ensated for either
the difference between h:s premiums with obstetrical cue coverage
and his premiums w;choi.r obstetrical care coverage, or six
thousand five hundred JoT-us (56,500). whichever is less;

(2) PhysicGns pro. dmg obstetrical care through an. arrangement with
their local health department shall have the option of providing
the care, at the-- offices or at the facilities of the health department
obstetrical clinic:

(a No physician shall be require5 to assume management of the care
of any obstetrical patient if the level of care required for chat
pacient is beyond the professional competence of chat physician;

(4) Physicians eligible fo- payment under this program shall be
licensed to practice medicine in this State,

(A) Participating physicians shall provide complete obstetrical care for
covered patients including prenatal care and delivery; provided,
however, physicians in a county without a facility for obstetrical

delivery are still eligible if they provide or.ly prenatal care;

Page 2 House DRH7342



CF.MP U ASSFAIIBf V OF NOftTH CAROLINA SESSION’ 1957

(6" The I»r»fyv icvtvranee r*(e> for Obscetjieci CV1l to be wused co
detsruvnc -'vtr:ee:e-ur.de' this program shalt be oased or,
O1l'"S te ™" >:i<-» 0/ C: (V.f. 000 51.000.000 coverage at 3 nuuire
rate, arc!
?'e>- e- --e.0en.sutod -nee: this progrirr, shall not reiuse co
E proOde Obv-rtr-vti; care for any patient based on she parent's
! cvop.on.V Status j:-jbslit*. to pay.
S

Sec 2. Th.i.> sue <hr,ii become effective Juiv i. 19SL

(R(.

House ORH7342
Page 3



Gb.Ni kAi, assembly or north cakoitna

SIRS.SION 19S9

Tox * |i
S 0 I & _Llc3
N i.C.r.A
S Title Rurc! Olv.te’.mM Carc Funds (Publ-.c)
Sponsors- Senators S>am and W .nner

Rsferrcd (O:

A BILL TO BE ENTITLED
AN’ ACT'" TO A?PROFR:aTL r.. NDS TO THE DEPARTMENT OF HUMAN

RESOURCES FOR THE RURAL OBSTETRIC AS CARE INCENTIVE

PROGRAM.

The Getwf.il Assembly of Ncrr.h Cr.retina enacts:

Section I There is appropriated from trie General Fund to the
Department of rLman RA2Avurecs the sum of cue mi'lion dollar (S1.000.000} for the
1939-90 fiscal year and the sum, of uc rtillion dollars (S:.000.000) for (he 1990-91

fiscal year to fund the rural obstetLeM care incentive program.

The rural obstetrical care program sinall cot.pensate family physicians
and obstetrician* who agree to preside prenatal and obstetrical services in counties
that are underserved with regimJ to these services. The Commission for Health
Services shad adopt rules dew: m.nine the counties th?c are -j-derser.ed with respect
to obstetrical care that are to be part or this program, the scope of tne obstetrics:
services that are co be provides* by a ph;s'eian for chat physician ro be eligible to

receive assistance under the program, and the amount and nature of the assistance to

be provided to eligible ph.sicans. Specific rules issued by the Commission for
Health Services governing this program shall include:
(1) A physician vvhe provides obstetrical care in a county that is"

designated as being underserved for prenatal and obstetrical care
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-VSSI'MW V O! \OKkTW CaTOMN'A

(5)

(6)

()

Sec 2.

s165/0v 195"

b> :hc C.'iV .. m M\ jmh S-.r.ice- ®&°*M be comp-c'>c;elJ for
either *0. » r .c lc eceM®t-* _rcrr.lrni> a* u ocs’ecr’c?. cr,cc
IMtd % mr " L. *wi: o.v.c-f*-. .0'e rgc. or
m<eh > ' 1 mel g x> /gy N\ =r.cnr0r A
Ph,.s ot«- , r'""Cg «« 0:'c thron'- 2 v'C a
i~ t " V. r,* ck v e noec 1lr® jp.ior oi :>**:0";g
« H- “iu’'c o = 'ic of the heoi.h deportment
obs!.ct.l c*:ci'.
No pr. *i ee*t " ¢ 7COj T e man-.gemeOTf if’c CO.ro
of jiv ebscvrieui if ;n- 'e-k of care required cor tha:
r e x> § compereroe of tha: phys::+0a.
Ph,s.e'ot*> Sr'g'b'e for C-;me * j 1ler ih'v prograr. shr-il bpe
licr. n>eJ w0 p*o i"P..ml Qe f efe stilfc
Par'icmoT’g ;er.qc C'**> mli:ll p<\»\ ¢ con ipi<_fe oc-ifeCfica! :ire for
> Vs-cl p.-rk: > .'.'IC_ i° " F‘IL'-U@-) oatre and deii-erv; pto=* idltd.

hoaf'Of, ph,s cmris r. 2 s;ocnr. V.lthou: a facility for :)biC-.:rilea!

de.'ivery are stiele.'g me :? CTKy (7tdA Dy J<miy prenatal care »
The labllicv .r.suriiv.'c 1 ;c: for Obke'.r cal care co be used CO

doteei.cTf.t CO*;ape-no:-or, under chiS pro,gram she!; to based on

Obrecrical pre'n'i.rr.j of S:.0C0.0CC S1.000.000 coverage at a mac.are

rate., and

A m« phyo eorr.ft 1 under fJni? prog.-i.r. shail not ret’.,sr co

pro* :,ic ObiCcil'ico!l COre for any pa'ier.f based or, che patieru's
cCO"ioniic if.s;0>or joii'ty CO Duy.

Th ii act snjii become enc.'ci'-e Ju 1, i9-S9.

Senate DRS’620






Al aska State Legislature

Junenu.

egislative Research Agency e

January 5, 1989
MEMORANDUM
TO: Representative Sam Cotten
ATTN: David Rogers

FROM: Patricia YoungV\
Legislative Analyst

RE: Tort Reform Legislation
Research Request 90.104

You asked this agency to provide information on recent changes to

P.O. Box Y
AK 99811-3100
(807) 18.v300I
(907) 183-3331

laws

governing compensation for personal iInjury or property damage--the tort system.

You specifically requested the Allowing information:

a summary of significant tort reform measures passed or pending
in other states and nfo"mation on the effectiveness of the
changes;

a comparative summary of attempts and/or proposals by other states
to establish alternative tort claims resolution systems;

a list of states which provide for 'prejudgment interest” and
information on how those provisions work; and

copies of reports generated by this agency and its predecessors
relating to these issues.

Legislative responses to the increasing cost and declining availability of
liability insurance can be broadly categorized into civil justice--or tort--
reform measures, insurance regulatory reform measures, and risk management
measures. According to Brenda Trolin, senior insurance specialist with the
National Conference of State Legislatures (NCSL), at least 10,000 bills were
introduceo and 44 states enacted legislation in 1986, and in 1987, more than

13,000 bills were introduced. Throughout the most recent cycle of the
insurance 'crisis,” certain trends and phases in legislative effort have become
apparent. Early in 1986, the emphasis was on civil justice reform. The

legislative focus 1iIn 1987 turned to iImmunitier--from sovereign Immunity



Representative Cotten
January 5, 1990
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extended to counties, cities, and towns, to Immunity from oersonal liability
extended to groups of public employees and volunteers/ More recently,
however, because reforms provided little or no Immediate relief to the high
cost of Insurance, legislative activity 1n civil justice reform has declined,
and the focus has shifted more to regulation of the insurance industry. A
major event iIn 1988--the anti-trust Ilawsuits filed by 19 state attorneys
general, including Alaska"s, charging that four of the largest Insurers
conspired to fix prices and limit the availability of liability insurance--
punctuates this shift.2

In 1989, the majority of legislative activity regarding liability dealt with
regulation of the automobile insurance industry. The most notable automobile
insurance reform measure was California®s 1988 Proposition 103, which changed
the laws that regulate rates for motor vehicle, fire and liability insurance.
This controversial proposition includes a 20 percent rollback in rates from
those in effect on November 8, 1987; an additional 20 percent rate reduction
for ''good drivers'™; election--rather than appointment--of the state insurance
commissioner; and publication of rate comparisons. The California Supreme
Court responded to an insurance industry challenge that the rollbacks were
unconstitutional and granted a stay barring the measure from iImmediate
implementation. In May of 1989, the court upheld long-term restrictions on
insurance rates and practices; however, It struck down the provision that
required insurers to be "substantially threatened with insolvency” before they
could receive relief from the reductions and held that rates which can be
jJustified as 'not excessive"™ are allowable. During 1989, several states
introduced legislation similar to Proposition 103. NCSL"s draft of the 1989
State Legislative Summary, iIncluded 1in Attachment A, provides Tfurther
information on automobile insurance legislation.

According to Ms. Trolin, in 1989,

the most significant civil justice activities . . . were
actually court rulings interpreting previously enacted tort
reforms. Four state courts rendered decisions in litigation
questioning the constitutionality of damage caps. In
Maryland, the cap on noneconomic damages in all civil suits
was upheld; iIn Kansas, a $100,000 cap on such damages in
wrongful death actions was upheld; the Virginia court upheld
a cap on total damages in medical malpractice cases; but in

IBrenda Trolin, "State Legislatures and Tort Reform--1986 and 1987, 1987
NCSL State Legislative Summary; Liability Insuranca (Denver: NCSL, 1987), pp-
2-3.

2Brenda Trolin and Bob Boerner, 1988 NCSL State Legislative Summary:
Liability Insurance (Denver: NCSL, 1988), introduction.

Conversation with Bob Boerner, NCSL, October 1989.
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Washington, the cap on all noneconomic damages was rejected
[as unconstitutional] .4

While state supreme court actions 1n Maryland, Kansas, and Virginia add case
law precedents to limitations on recoveries, the Washington Supreme Court
decision was based on the argument that citizens have constitutional rights to
the protective function of juries.

In general, state legislatures now appear to be taking a "wait and see"
attitude toward tort reform. States also continue to question the role of
the civil jJustice system 1n the affordability and availability of iInsurance
and to consider what kind of regulatory actions will best moderate future
insurance cycles. To this end, many states are establishing committees to
monitor the impact of legislation and enacting statutes to require insurance

companies to include analyses of the effect of tort reform with their rate
filings.

Despite massive attempts to alleviate insurance problems, effective solutions
remain elusive. Generally, it 1s too soon to accurately judge the effect of
tort reform measures. According to Ms. Trolin, a minimum of five years Iis
needed before cases processed under previous systems clear the courts.
Several additional years must pass before a sufficient number of cases have
been processed through new systems to determine whether changes have had the
desired consequences. Ms. Trolin notes that the 1impacts of medical
malpractice reform measures passed iIn the mid-1970s are only recently
beginning to be meaningfully charted.5

Because of the variations in state constitutions and laws regarding tort
reform, identical reform measures may have dissimilar effects in each state.
Thus, even those reform measures which appear promising require careful
consideration in the context of an individual state"s circumstances to
determine potential ramifications. Opponents frequently argue that
constitutional rights--including equal rights to protection, access to courts,
and trial by jury--are violated by certain reform measures. Also, reform
measures can encourage or discourage lawsuits. Although some measures may
facilitate and expedite resolution, they may also encourage claims which would
not ot™""wise have been made.

A furthe, complication in the tort reform issue, iIs the lack of a direct
relationship between laws regarding liability and the cost and availability of
insurance. According to "Insuring Our Future: Report of the Governor-®s
Advisory Commission on Liability Insurance,”™ New York, 1986, 'no research
currently available quantifies the linkage or even irrefutably establishes

4l etter from Brenda Trolin, December 23, 1989.

Conversations with Brenda Trolin, March 1989, and Bob Boerner, October

1989
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that such a linkage exists.” Proponents of tort reform argue that changes
which restrict liability or limit damage awards will reduce Insurance costs;
however, a variety of factors--1ncluding changes 1n underwriting practices and
costs, investment returns, market behavior, domestic Interest rates, and the
national economy--determine actual costs. According to Franklin Nutter,
president of the Alliance of Am *1can Insurers, "It is clearly Impossible to
say that if you adopt a certain cort reform, you will get X" reductions in
premiums."6

Brenda Trolin®s '"Controlling Liability Insurance Costs: State Actions and
Future Initiatives in the Area of Civil Justice Reform,”™ NCSL, 1986, is
included 1n Attachment A. This report provides an excellent discussion of
various reform alternatives and highlights state and federal reform proposals
as well as their possible effectiveness. Since the compilation of this
information, NCSL has published only annual Ilegislative summaries describing
proposed and enacted reform bills.

Among the additional information included in Attachment A are copies of The
Alliance of American Insurers®™ 1987 Civil Justice Enactment List,” and
Stephen J. Carroll®s Assessing the Effects of Tort Reform, published in 1987
by the Rand Corporation®s Institute of Civil Justice. The Institute performs
independent, nonpartisan research and analysis on the civil justice system;
the report provides an excellent discussion of considerations pertinent to
meaningful assessment of the effects of tort reform measures.

Attachment B contains information on alternative dispute resolution systems
provided by the National Center for State Courts and prejudgment interest
information provided by Bob Boerner at NCSL.

Attachment C 1includes copies of agency memoranda related to the tort
reform/liability insurance Iissue. Indexes from both the Senate Advisory
Council and the House Research ‘Agency have been searched to compile this
attachment.

1 hope that this information is sufficient for your purposes. If the agency
can be of further assistance, please let us know.

Attachments

6Quoted in Public Citizen. "The Impact of Tort Changes on Insurance
Rates,' attached.
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JP.O. Bo* Y, Siaie Capitol
"Juneau. Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

March 15, 1989

MEMORANDUM
TO: Representative Sam Cotten
ATTN: David Rogers

FROM Patricia Young f |
Legislative Amad¥st

RE: Hawaii Cour -.nexed Arbitration Program
Research Request 89.306

You asked this agency to provide a copy of the Hawaii statute which allows
for arbitration of personal iInjury claims. You requested a brief description
of the process, as well as contacts in Hawaii Tor more detailed information.

The Hawaii Court Annexed Arbitration Program (CAP) is an alternative dispute
resolution program designed to encourage settlements, to reduce litigants”
costs, to expedite processing and resolution, and to reduce civil caseloads in
the courts. Originally intended to handle comparatively small and simple
personal injury cases, the CAP has expanded to include all tort cases with a
probable jury award value of $150,000 or less, ithe CAP is a mandatory, non-
binding program. Litigants may select a private arbitrator, or the
arbitration commission administrator will assign one to hear the case and
deliver a judgment. A litigant who wishes to appeal a judgment must do so
within 20 days of the arbitrator®s award. If the court does not alter the
award by at least 15 percent in favor of the appealing party, the appealing

party 1is required to pay reasonable costs and fees, costs of jurors, and
attorney"s fees up to $5,000.

I have attached a copy of the enabling statute and rules, background
information on the program, and caseload and result data. Contacts in Hawaii
for more information are Ed Aoki, CAP arbitration administrator, at (808) 548-
4380; Peter Adler, director of the Program on Alternative Dispute Resolution

(ADR), at (808) 548-3080; and Dee Dee Letts, assistant director, at the same
number .

1 hope this is information useful, Please call if you have any questions or
need further information.

Attachment

Exemptions from arbitration are considered by the arbitration judge upon
request.
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ASM THENDSIE ABSTTftAG TS

Froet the Hawaii St*ta Judici*ry / Pragzan on Alternative Dispute Resolution

Vol < No 1 Honolulu, Hawaii Jan/Fab/Mar 1988

COURT ANNEXED ARBITRATION
IN HAWATII

A Special Report

As the Program on ADR begins its fourth year of operation, it is fitting chat
we provide a special report on Hawaii®"s Court Annexed Arbitration Progranm

(CAP). This program was - and still is - one of the most important alternative
dispute resolution experiments underway 1in the state. Because of 1its unique
goal of reducing litigant costs and its high gatekeeping amount of $150,000,
the program is also of great interest nationally. We continue to receive

many inquiries from other state and federal court jurisdictions asking how

rh» program t# progroeelng. Ue I-now thin io also of grcnc int«i'eac luuall/
because of continuing dabaces over tort and 1insurance reform. In addition to

our regular mailing list, therefore, we are sanding copiaa of-thic issue-c0-——
the 500-:* attorneys 1in Hawaiil who serve as CAP Arbitrators and to an expanded

list of judges, court administrators, and eleeced officials. We look forward
to any comments readers might havu to offer and bringing you additional wup-
djLtac In eho future. Pottos; S. Adler. DivetCui, Fiugiuui utl ADR

Peter S. Adler
Director
Program on A.D.K.
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| WHY COURTS ADOPT ARBITRATION

y Aollotaing tvuUcJLi hcu been zxctxplzd iaom ORI
CRCV ARBITRATION; A BRICFINij FILL puDIUHZd by the.
M otional In&tllulz oot VI&puXz RedoluXlon In Jane, 7935)

Backlogs uadannina faith in eho efficiency of t’c cuurtb. PleinCIlI113 in
law suits are uncertain whan their cases will be resolved. Defendants face
prolonged uncertainty before knowing what, if anything, they will have to pay
in damages. Both sides face mounting legal costs 1if their cases drag on.

Some observers believe that delays harden the un.sit.iona of litigants, encourage
plaintiff* to hope fnr Ilorga cloaanrr, sxva foroc caac« intc tilclb cnat are
expensive for both the parties and the public. In sum, prolonged court delays

unnecessarily tax both public and private resources and deprive litigants of the
timely resolution of disputes which is among the most fundamental obligations

of a just society.

Thus, there is a challenge to solve the problem of Justice delayed - to adopt
a method that has the criteria for offering prompt, relatively 1inexpensive, less
formal and fair resolution of a great many civil court actions, while firmly preserving
the procedural and substantive rights of all citizens involved in law suits.

Court-ordered arbitration is one method which, 1in rocent years, has found
great favor in meeting these cri »»?em)« t* u«w uuwuxuuing rulings
by arbitrators before civil cases may be pressed to trial. The key words are
«iA*dae<»*y and nonbimiiu*, in jurisaictjimijr wnftre_courx.-orderad arbitration applffET——

an arbitrator or arbitrators hear the evidence of selected civil suits in a relatively
informal setting with simplified hearing procedures and sometimes, a set time limit."

Then they render a decision. That®s the mandatory part. IfT one or more parties to
the action refuses to accept the a-rMrrafor®c daciclon, she aceiuu i.li,n r>nn bo pursued
clituugli formal litigation. That®s the nonbinding part. Citizens do not lose their
riehts to f.h» full mtivc* off Li that wii««. Lilwy aemand* The opportunity
of having one®"s dav in court 1* pr»a#rv«d, Although cKara arc disincentives ror
rejecting « juiigmeuc reached in arbitration and pursuing litigation. For-example,

a losing party may have to pay cha attorney®"s fees of « courtroom opponent.

The promise of prompt resolution of disputes should not obscure the other
Hortofieo of aoure ord*r«d a*,I>Xn.alLiun, me overnead costs of resolving disputes are
usually Inwr with arbitration chan view litigation, me vrules and procedures of

arbitration are less riaid and formal j- «w. Afcixcxatxou
often leaves fewer traces of aorimony among dioputants once th«y imv« resolved their
dlfforancoc. Court-ordered arbicraciuu, thuu, 13 a beneilClal t00l for resolving

disputes, whether court dockets are crowded or not.

Another important attribute of court-ordered arbitration ic flexibility-- Beyond *“
these core propositions. programs differ from otatc co otacc, Cm example, m the
causes of suits to which court-ordered arbitration may be applied; the ceiling of
dollar amounts that can be 1involved 1in suits; the seleCtibn and pavmenc of arM t-rater«(
tho ji»incentives to pursuing litigation; the level of involvement of the Judiciary;
or the point in the juri-lr-fnl pr-ococo at which a eaot Iqg rafmnad 1lu mandatory
arbitration-;
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op*r*Mr,n 1n nor* eh*n 30 ocato and £feUo«.*I

Court Arbitration la nnw 1In
and ensuring

Jurisdictions. Its potential for reducing caseloads of courtn
prompt resolution of many law suits 1is impressive. Some experts suggest that
aould affoa« u»oro chan oa« half of uliu nation ™ total

iffl vl adoption
civil caseload.
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|1, COURT ARBITRATION IN HAWAII
by PIXQA Adtvi

la March, L1985 Chief Justice Herman Lum asked Judges Philip Chun and
Ronald Moon along with various members of the First Circuit®s Civil Rules
Commlt-faa and rh* P»«gr« e» ADn bo «A|fluic ulits r««HX01JLICy Ot

establishing a mandatory, non-binding program of arbitracloir-in Hawali"®s
Srnr/. Courts. Tho initial toala. ah r.h/iri nil i>» t»t*. Chx»« Iw
iroduac tha high cooc «f gwlug lu court Cor litigants, to onead tin rnam
processing ror routine personal injury cases, and to help eh« buildup

ot civil delays.

This planning group began 1its 1idavrnLibation and, arfof LU montho of research

and development, inaugurated the start of Hawaii®c cap, ao originally coucuivcd,
the program was to be created as an experiment- and pilot prog***, launched under
the Supreme Court®"s rule-making powers. It would focus only on personal injury

cases with a probable jury verdict valuo-of $59,000 or |less.

To implement the program, a governing body - the Judicial Arbitration
Commission - was established by the Supreme Court and the following members
appointed by Chief Justice Lum: Judge Ronald Moon (Chairperson and Arbitration
Judge); James E. Duffy, Jr., Esq.; Robert Grantham; Sharon R. Himeno, Esq.

James E. Kavaahima, Esq.; Walter S. Kirimitsu, Esa.i Frank T.nrW««”.
enrxetnpner k. MrK*niia, Eaq.i Konnoth OUamoto, Eai”~.j Qucaia X. Sefciya, Esqg.; and

Robert S. Toyofuku, Esq. Appointed as Advisors to-the CommtralOn were
Wa*ren Ptice XXX. E*.s.; It*ywinnrt T. Tam, *04.9 and Dr, r*C«c S, Adler,

in icu earliest form, the CAR was designed to handle comparatively smaller
and simpler cases brought into arbitration by either a plaintiff®"s or defendant's
demand . To implement the program, a small staff headed by Arbitration Administrator

Edwin Aoki was hired. Office procedures wara flblinhad and. ruloo and Sovw»
wgra DublinKA?M w4t*U «lmy -* w »*** w wluuic e t\ riint&l. Ol

approximately 100 pro-bono Arbitrators was selected and trained by the Commission

and seminars acquainting Hawaii®"s practicing lawyers were held. After CAP operations
actually commenced 1in February, 1986, the CAP began processing 15 to 20 cases

per month.

In July, 1986 - and as part of 1its special summer session - the State of
"awail Legislature passed Act 2 pertaining to tort and insurance rsform. This
statute gave *jhs CAP a baei.r in law and mandatorlly expanded ih* program®s £oouo
to include all eort caeeo ant not just personal 1injuries. It elso raised the
arbitration threshold limit to $150,000 whlrh unuld ehaoroeioeily make 00S V£
all (Hr-.rule 1tu.i dlingt, ‘allgiLii*.

Following the initial passaae Of Act 2. the Judicial Arbitration Chuoiooiaa
studied a variety of ways of implementing the new legislatively imposed limits.

Data on the existing arbitration program and on past and prospective civil caseloads
were Analysed and court: fe-r-\rlnn J WC. ks wuuui.au ted
for advice. What emerged from this second round of planning mbs eha CAP"a prcaent
features uMch nro uniqu* la tho United. States, Tliesc XuatUtCS 1include:

- "Gatekeeping"™ procedures that presume all cases to be arbitration eligible
and that put the onus of seeking exemptions from arbitration on litigants.



- A joint (Arbitrator and court) case management model chat empowers
arbitrators to control discovery,

- A required pre-hearing conference 30 days after an arbitrator has baen
selected or assigned.

- An option for litigants to select and pay for their own arbitrators
rather chan using the court®"s panel

Continued emphasis on systematic exr>AiHni»nf«txon *nd avaiuotion.

On Hay I, 1967, the above features, as embodied in amended Rule 34 of the
Hawall-Rulea of Court, r.nnk effp/"t in eh* Firot Circuit. lu August, 1967
the use of a formal"comparison™ group for research purposes was 1inaugurated.
This research is long-term and will cnnMnn* under e« three-year contvouu wilLli

the University of Hawaili. In October and November, 1987 the arbitration program

was expanded to include the Second, Third, and Fifth Circuits making Hawall
fhp firet otato 1in. the nation to Implement; luilii i-nrrtprad arbitration on a

state-wide basis.
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TIT. HAWAILTILI®*S COURT ARBITRATION RULES; A
by Pardla GAirg
Rule L. The Court Annexed Arbitration Program

A mandamry, nan-Winding program for ctcCdlit ulvIll CMUttb.
Ritlp 7. Tnf*nc of Praarao and Application of Rulea

Pu»poao lo to obtain ytuuipi., equitable resolution ot civil matters

designated by the Judicial Arbitration Commission. Not applicable to
other forms of arbitration (e.g. private arbitration agreement™,
arbitration under existing statutes). Tha arbitration rules arc

Intended to be discretionary and informal.
Rula 3. The Arbitration Judge

A Circuit Court judge appointed by the Chief Justice shall determine all
disputed issues under the Rules.

Rule 4. The Judicial Arbitration Commission
Established by the Chief Justice co oversee the Arbitration program.
It selects and trains arbitrators; hires, supervises and evaluates the
staff; and promulgates rules nacesaary to carry out its responsibilities.

Rule 5. The Arbitration Administrator

Appointad by the Commission and 1is responsible for the operation and
onn«g«aeul WE Llie Program.

Rule 6. Matters Subject to Arbitration

Tort cases with a probable jury award value of $150,000 or less may be

accepted at the discretion of the Commission. Other civil case may be
submitted if patties I”~ree and the Arbitration Judge approves. Parties
can agree to be bound by any arbitration ruling. The Judge mav accent

ui Jj.euiuvtt au accron tor good cause.

Rule 7. Relationship co Circuit Court Jurisdiction and Rules; Form of Documents

Cases within the jurisdiction of the Circuit Court remain so for all

pkflg»e of th« pcooaodingo. f«cepc for <«ullulity expressly aeiegaced to
Others, Issues will be daf.ftr-m-Jncd by tb« raaponelblo Circuit Court, Wlhiwru
applicable, rule* of the Circuit Court and civil procedure apply. All

parties in an action submitted to arbitration are parties to the arbitra—
tion uulcsa dismissed by the Judge,

Rule 8. Determination of Arbitrability
All qualifying tort cases are automatically in the Progranm.
Exemptions from arbitration will be considered if the request 1is supported

by adequate evidence. A case may be removed or readmitted to the Progranm
with proper factual support. The Arbitration Judge has final say on

-5.-
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arbitrability. The Judge has discretion to impose reasona

P.9/22

ble coats

and attorneylO fees against parties who unreasonably cry to remove a

case from cha Program.
Rule 9. Assignment to Arbitrator

After each party strikes 2 out of 5 possible arbitrators,
appMnr>* arM frator fratn th« Tamainina li*c. Wh«u pacc

after arbitrators are chosen, objections may be made by th
Parties may select private arbitrators.

Rule 10. Qualifications of Arbitrators

the Administrator
ies ar* added
ose parties.

The Commission maintains a panel of arbitrators who have completed an
orientation and trair.ing progranm. Issues concern-tug dioquniifUatien
are referred co the Commission for final, non-reviewable determination.

Rule 11. Authority of Arbitrators

Arbitrators have ganerel powero of a court. A challenge to an

arbitrator®s authority will be made to the Administrator,
ruling in due course.

Rule 12. Stipulations

Stipulations must be in writing, signed by the counsel or
filed with the arbitrator.

Rulo 13. Rootrioelong on Couuuunluatluns

who makes a

parties, and

Individual parties may not discuss the case with the arbitrator unless

ocher parties are notified.

Rule 14. Discovery

The extent of discovery 1is governed by the arbitrator. HRCP regulates
the type of discovery, which may be modified by the arbitrator.

Rule 15. Scheduling of Hearings; Pre-hearing Conferences

Arbitration must be completed within 9 months from the date of service
to the last defendant. The arbitrator must hold a pre-hearing conference

wicttin 30 cays ot case assignment.

Rule 16. Pre-hearing Statement

Thirty days before the arbitration hearing the parties must submit

a statement disclosing probable evidence and witnesses to

Rule 17. Conduct of Hearing

The arbitrator has discretion over conduct of the hearing.
or recording is permitted.

be uses.

No transcript
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Arbitration in eha Absence of a Party

Arbitration may proceed when a duly notified party is not present or
fail* to obtain a continuance.

Form and Content of Award

Arbitrator®s awards must be in writing, signed and on proper forms.
Findings of Fact and Conclusions of Law are not required,

Filina of Award

Awards must be filed with the Administrator within 7 days of the
conclusion of arbitration or 30 days after recsiving final memoranda m
of counsel.

Judgment on Award

If no party files a written Notice of Appeal and Request for Trial

Ve. Novo within 20 days, the award 1is considered as a final Judgment and
is not appealable.

Request for Trial Ve. Novo

A party may fils a request for trial do. novo within 20 days, after which
the case will be sat for trial.

Procedures at Trial Qe. Novo

An arbitration award will be sealed if a trial dt novo is requested.
Juries will not be informed of arbitration proceedings.

Scheduling of the Trial Pg. Novo

Caooo tienofeceed Co che Tvugiaiu uwluiitlu approximately CHS Same place
as they would on the civil trial docket.

The Prevailing Parcy in the Trial Novo\l Costs
To prevail tha party appealing must improve their award byl5X or more.
Sanctions for Failing to Prevail 1in the Trial Ve, Novo

Sanctions include: reasonable costs and feas, costs of jurors, and
attorney"s fees ($5,000 or less).

Effective Date

Rules apply to all 1st Circuit cases fileC after February 15, 1986, The

Program became effective 1in che 2nd Circuit as of October 1, 1987, 1in che

3rd Circuit as of October 15, 1987, sad 1in- the 5th Cireuie as of
November 1, 1987.
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vv.  CASELOAD REPORT: FEBRUARY. 1986 TO DECEMBER 1987

by Ecbain S. Aofcc

Thia progress report covers First Circuit CAP activity from the programl*

start-up on February 13, 1986 through December 31, 1987. It reports che status

of nearly 1,000 cases. In the beginning - what w« call Phase | - only personal

injury cases with a probable jury verdict value of $50,000 or lasa were eligible
for the program. The arbitration program was, de facto* "voluntary" because

casts could only enter if one of the parties demanded 1it.

On May 1, 1987 major changes were made to che CAP as a result of a law

passed by Che Special Legislative Session on Tort Reform in June, 1987. These
changes (1) expanded tha jurisdictional amount from $50,000 to $150,000 and made
the arbitration more "mandatory". All tort cases war* now viewed as arbitration

eligible and automatically "in" the program unless a plaintiff or defendant
could demon./r.rate that the case had a value 1in excess of the Jurisdiction and
should be out.

Phase 1 (Cases filed February 15, 1986 co April 30, 1987)

In Phase 1, the CAP admitted a total of 278 cases. 241 were successfully
terminated. By terminated, wa mean they ware either settled, dismissed, or an

award was rendered after an arbitration hearing and the case did not go co trial.
A few cases ware either removed from rbo Program b<e*u«n th® value o0of che caae
had. inofcoocd from che date of enczry or ocic lumuved CO a rederal Uourt.

Of the 241 cases that were terminated, 166 (69%) ware concluded by the way
of settlement by the parties, usually with the assistance of an arbitrator but

prior to a formal arbitration hearing. Cases terminated by way of aottlement
took an average of 207 days. 532 of all cases took longer and 47% took less
time. The average amount of settlement of these cases was $20,863. The total

of all settlements was $3,400,792.

60 cases were arbitrated co the point of sward. Cases which wont to an
arbitration award took an average of 258 days. 42% of all these cases took longer
and 58% took less time. The average arbitration award was $24,016. The total
amount of av/arde filed was $1,056,704. The highest individual award to a plaintiff
was $93,103. The lowest was$2,926. 9 awards of zero ($0) were made.

There are currently 37 cases from Phase | pending.

Phase 11 (Cases filed May 1, 1987 to December 31, 1987)

Since Phase IX began, tha CAP has experienced a dramatic increase 1in the
i

number of cases entering the program. Part of this is due to the raise n
Jurisdictional limit and part of it co che CAP"s "gatekeeping"” mechanisms of
presuming cases eligible. During this time, the CAP received 665 cases or an

average of 84 cases per month.

0Of these 668 cases, 151 (23%) were terminated either by way of a settlement,

award or dismissal. The Jlowtermination rate reflects the fact that many of
these cases are "fresh", that is, they have only recently entered che arbitration
system. Many of these cases are awaiting assignment of an arbitrator which

normally takes 60 daya from eha H*»-m a romp"a-fnt 1ic £U.®i, o0,iv«4, and anawcrcd.
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Of che 151 mattes thee were terminated, 63 (423) were terminated by way of

a settlement. The average time co a settlement was 102 days with 45% of these
case* caking longer and 55% caking lass time. The average settlement amount
of these cases was $29,842. The cotal amount of all settlements was $1,880,108.
0Of these Phase 1l cases that have terminated, seven wore by awards. The
average time involved va6 142 days with 45% caking longer and 55% caking leas
time. The average amount of these awards was 353,962. The highest award was
$131,286. and the lowest was $9,136. Thus far in Phase 11, there have been no
2ero ($0) awards. Thera are currently 517 pending cases under che CAP"s Phase 11

procedures.

Summary: All Cases
Total Cases Received in theCAP. . ... ....oooooee L., 946
Total Cases Terminated. — ........... 392
Total PendinNg Ca S @S couiio ottt ettt et e e e e e e e aaaaaaaan 554
Total Amount of All Settlements............ $5,280,900
Average Amount of AlIl Settlements.., .. .$23,366
Average Lapsed Time for All Settlements.. ... . ... oiiciiiiiieceeaaa.-...178 days
Total Amount of All Awards .....oc..o.oooooo.. .-.$1,434,442
Average Amount of ALl AwWards . . ., , @ ciiimm i aaaa $28,126
Average Lapsed Time for All Awards ... ......... 245 days
Number of AWards . ..o 67
Number of Trial de NOVO RequUeStS . ...oiiiiiiimmmaanaaaaaaaannn 23

Number of Appeals chat have Gone co Trial,, ... ., . . @ i aaaaaaan 0
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V. RESEARCH AND EVALUATION;

P.13722

PRELIMINARY FINDINGS

by John 8ainou and Gene KausAdeen
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($150,000),
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che country
a way of
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University of Hawail
a three-year contract from the Judiciary and
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Richardson School of Law, all of the
researchers are Sociology Professors
John Barkai.

research project
at Manoa, Honolulu,

Gene
Profeasor
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co regular litigation. All tort cases
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one-half to litigation.
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A comparison group of
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#

and 68 arbitrators). Tha Information prosantad hare 1is thus drawn from 186 usable |
survey forms (61 plaintiff* 64 defense, and 61 arbitrators). Approximately one-half
of che sample comes from award cases and one-half comes from oeher cases. To

giva a more accurate view of the program, therefore, che tabulations are weighted
according co standard statistical methods to produce data 1in proportion co the
actual number of cases terminating 1in sectlemcnts and in awards.

Findings on Phase | ($50,000) Cases:

Mode of Termination and Arbitrator Involvement. Approximately 20% of the
cases chat enter the program go all the way co an arbitration award and 80% settle
before award. Arbitrators are actively Involved in half the cases. 28% fettle
with the arbitrator®s assistance and 22% receive an arbitrators award. In the
oeher half of the cases there 1is either no arbitrator appointed or no work for
che arbitrator, 20% of all cases settled before an arbitrator was 1involved,
and 30% settled after the arbitrator was involved, but without the arbitrators
assistance. The award cases can be appealed to a trial <e novo, but so far appeals
have either settled or are still pending.

Lawyer and Client Satisfaction. Overall, 76% of lawyers were satisfied
with the way their case wag handled in the program, but there was more criticisnm
and dissatisfaction from defense lawyers than from plaintiff lawyers. Nearly
all (84%) plaintiff lawyers were satisfied with CAP 1in the particular case surveyed;
71% of defense lawyers reported being satisfied. Not surprisingly, satisfaction
also differed depending on whether the case settled or vent to award. 100% of is&v
plaintiff lawyers and 90% of defense lauysra whose eases oucclea were satisfied; >880

72% or plaintiff lawyers and 38% of defense lawyers whose cases went to an award
were satisfied.

Lawyer satisfaction is highly correlated to the lawyer®"s perception of whether
the award was similar to what the lawyer thought might be the trial verdict.
When cases proceeded to awards, more plaintiff lawyers (64%) than defense lawyers
(44%) thought the awards were similar co what the verdict would have been at
trial. The assumption chat the case wnnid have gone co ui”™i 1is quite hypothetical,
xn Hawaii only three percent of personal injury cases are Cried. 87% of plaintiff
lawyers who saw che awards as similar to verdirf-« cneioiua nicU che aroicracion
pirvftioiuj uuiy hu/. wno saw the awards as different from trial were satisfied.
Defense lawyers had very similar impressions. 82% of defense lawyers who saw
the awards as similar to verdicts were satisfied with the arbitration progranm;
only 36% who saw the awards as different from trial were satisfied.

Interestingly, both plaintiff and dcfcosa-eounsel estimated 74% of
their clients were satisfied and both estimated that their clients were 88%

satisfied with settlements and 8% d i n S a H K rtr,n®,""® ,
zov awards. Plaintiff lawyers estimated chac 72% of their clients were satisfied
and 28% dieaaticJfied with the-award. However, defense lawyers estimated that

52% of their clicats were satisfied and 48% dissatisfied with the award. We

wwould like 1o kovw Fovw satcisFied che insurance conpanies are. They are dode= tauwe
clients for most defense lawyers.

Speed of Disposition. Overal-1,- 7-2Z of the-iavyers tsurvaved-H>
if t-hadr raoa h*u «... j.h ana xc »wuid have caKen longer to terminate. _
The views of plaintiff and defense lawyers differed again. 87% of plaintiff 11

lawyers thought che case would have taken longer if it was not in che program;
56% of defense attorneys thought it would have taken longer.
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Dlaoovocy.. A major program goal 1is co reduce expense for litigants by reducing
discovery. Discovery did appear to be raducad. 83X of plaintiff lawyer*.67*
of dsfancc i«wy«ra, «tilU 00X of arbicmcorfl reportad discovery reductions. Discovery
can be reduced aichar huranw the I»«y*io agrao to Ilu»lt discovery or because
che arbitrator denies requests for discovery. Arbitrators reported chat they
only denied discovery requests in 9Z of cases, which suggests Chat discovery
is being reduced mainly through voluntary compliance by che lawyers. It is

important to note that only 1Z of plaintiff lawyers and 11? of defense lawyers
reported that discovery l«Uuuliuu affected the outcome of the case.

Discovery coots also ware examined. Par plaintiff lawyers, discovery was
less than $100 in 31Z of the cases and less than $400 in 68Z of che cases. Only
72 of plaintiff lawvers rennrfed <>ee > *looo . rut aeran.es
leuvevc. dioaovery io»» than 4100 m O % ot the cases and IfcHB than"*$400Q
in 57% of tha cases. Only 8Z of defenoo lawyers reported discovery expenses
over $1000. At this time we cannot yet estimate hnu much «ho program wju-jkvk
m .a.ta aithoujh cumpamcs already may know the answer.

We win not know eho diocovcry fut oramary litigation until the comparison
cases are surveyed. However, 81" of plaintiff lawyers and 54Z of defense lawyers

reported that the case would have cost more if it had not been in CAP.
Summary of Findings on Phase 1 ($50,000) Cases:

Satisfaction. Generally, lawyers were satisfied with the program, although
wore piaiutirr lawyers were satistled than were defense lawyers. An migha b*
CHpcctod, mute lawyers were satisfied with their voluntary settlements chan wHrh
fVIA- arjo%*Hc Wy nKe avbievawwbo«

gpoad af£ rn<t.i...i>.iwn. kosi pioinciri lawyers Believed that 1if their case
had not been in the arbitration nmorum <mm U Uy..- =-=%*-— *.— --
vniy auouu next or the defense lawyers believed tha the nrM P»»e«-am

moc TFTascer cnan nrdiiuty litigation.

Discovery and Cost Reduction. Plaintiff lawyer*, ivlenue lawyey*. and
arbitjratoro, oil vopuited chat cae program reduced-discovery-and thst““cli8covery
reduction did not affect case outcome. Most plaintiff lawyers believed that
if their case had not been in CAP it would have root mam co tarmiuate. only

abouc nair of the defanew Isoyero w.li.v.j *h.»c Uia atDicracion program uu I*00
mac ly than ordinary litigation.

In keeping with the scope and work of our study, we will continue to evaluate

the development and impact of Hawaii"s CAP. Future reports will include cases
that entered Che program after May L, 1987.
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VI, AAMA .. TSUDA: A CASE STUDY
by Oynthia. L3

[Thu. fiO'&GoMinA uuwnAJJCUA wuji g$XUOE. CITA0 hmnrt/Ofi J* thr> f*k-o.
in"vAmaunjon about the6 <uu>I m™*> A.4C(U,vea (Plow aSSnJtHnjk Waijna. S&iuU,

yaulL V-ctUanco. and Malih. Q\U nnaij. -%‘ln jj th* - r.<.
ana afcfienaan* nave been | |[ﬁ LJX|
The Faces:

On March 17, 1984, Sylvia Akama was driving-mrr-Waialae Avenue near Kahala

Mall Shopping Center. Suddenly che car in front turned up a ramp into the
shopping osntsav. Gylvii. be*k«d anil cheu ucoppea tO prevent hittinff tha rmr m
t ww..w. sswuci rauu«» wuu w*u airecciy oenind Sylvia, was not as lucky. U«

up «annia;g into not Ano Cfiu*iug uu« or cne most common kinds of auto
accidents: a r<sar end collision.

Two years later on April 12, 1986, after consulting various doctors and
chiropractors, Sylvia Akama had her attorney. Paul Disianoo, fii« a Cuwuiainc

againoe Samuel Tauda. tu<s allegations induced among t>ther things "severe and
lasting phys-fral -trijviri**", "great pain ©Of bo<ly «nnl mi.nij", an* "looa of injure",
Samuel Tsiidu"* .arfwn*y, Mark Dtosaralne kliiu conpxelnt on May 14, 1906.

The Case In Arbitration;

On July 18, 1986, Akama v. Tsuda entered into che Court* Arbitration Program

(cat) , in erteot, che two parties agreed to out their ca«»
uiov wuutiuuia cneir circuit court case but also sought to resolve matters without
che time, expense and complications nf a full drevit court Ilui . <itioo aou»«

aiblttatlon is UOn-OinUina. Cha pArria* did not oxoludc cho possibility Oj([_JL_rrlal.
Thae right was retained If atchar p'lrr* wor* dlooa«iofi«d with the results ot

arbitration.

On August 3.2, 1986, attorney Wayne Sakai waa selected and confirmed as

Arbitrator of the case. His deadline for filing an award was April 18, 1987,

nine months aftiir the agreement co enter into arhi t-mrion «*e filod. a* roquitra,
baxal sent a letter co both parties to schedule a pro-hoaring oonforoaco vicUiu
cmrry Haya afr*.r Kic xu idua 1idvuutii, ne asKid both attorneys to

submit, two days: before che conference, written statements of facts and issues,
and a summary of discovery items.

According to Arbitrator Sakai, che liability of Samuel Tsuda was not a major
iss'-te. The major point of the case waB che extant of Sylvia Akamal9 injuries
and how much she should be awarded in compensation. Thus, much of che discovery
allowed by Sakai involved medical examinatiorvs-by-. bcth parties' doctors and
submittal of these doctor's reports co Sakai. These examinations and reports

were considered important enough that the case was extended by 60 dAy* to
June 18, 1987 to allow fnr a roof that d*fandant Tsud*'o Uuutut ctiougnt was

necessary.

As the case proceeded. ArM rrafiM* ?oVo-I — -0'. ] “mwxe Se«w auu kiiexi'
attorneys to reach a settlement. Whenever possible, he suggested ways to
economize and 6peed up the process of resolution. He did not, however, get directly

involved in negotiations because he felt that the two parties were fnn far apart,
in their cxgurwu. since ne might eventually end up hearing thu case, he did not
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actually conduct mediated settlement discussions.

After several pre-hearing conferences, che case did go to a formal arbitration
hoarinp. Tha hearing vo» ilka a trial, with Uireul. ctiul urUHM-examlnetlOn OC
witnesses and parties, and che introduction of evidence. On June 18, 1987,
ax.actly 11 months after pKa Al?am;> ir. T*u4* oao« *ut**<>ci inCQ aibiuration, Ahcxua
wea awarded special damage* uf $5,202.83 «ud general damages or 25U
O*£andanit Tsuda had 20 4aya to appeal thio d«claiuu and cu ash £fuc a jury Ctiai
but, declined to do so. According to hl3 attorney, Hark Desmsraia, Tsuda did not
want to risk the sanctions of having co pay costa and fees, attorney®"s fees of up
$5,000, and the cost of jurors if he could not better the jury trial outcome by

15%.
Reflections by the Attorneys:

The three attorneys 1in this case, Arbitrator Wayne Sakai, Plaintiff"s
attorney, Paul DiBianco, and Defendant®"s Attorney, Mark Desmarais, have all
performed the roles of Arbitrator, defense attorney, and plaintiff®s attorney.
They felt that the Arbitration Program was, 1in general, accomplishing 1its
goals of speeding up the process of civil litigation, end doing it more
economically and with results fairly close to circuit court awards.

Paul DiBianco summarized the assessments of all three attorneys involved
in this case:

1) The process was faster eo that the parties had a resolution of the
dispute sooner. They didn®"t have to remain 1in litigation and prolong their
anxiety over what che outcome might be.

2) The simpler procedures allowed for more informal discovery procedures
and cut down che costs and fees, particularly chose related to experts.

3) The Informal proceedings allowed both che parties, and their witnesses,
to feel more comfortable, especially since Arbitrator Wayne Sakai did not wear
a black robe.

From Defendant®s point of view, Samuel Tsuda and che insurance company
expressed satisfaction with the handling of this case by the CAP. Samuel Tsuda
was happy chat the process was faster and simpler and the Insurance company was
pleased that costs were lower.
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VII.  LEADERSHIP AND MANAGEMENT

Judicial Arbitration Commission

Judge
Judge
Judge
Judge
Jane*
Robert
Sharon
James
Walter

Ronald T.Y. Moon, First Circuit* Chairperson
Boyd P. Mossman, Second Circuit
Shunlchi Kimura, Third Circuit
Kei Hirano, Fifth Circuit

E. Duffy, Jr.

Grantham

R. himeuo

Kawashiaa

S. Kirimiceu

Frank T. Lockwood

Christopher P. McKenzie
Kenneth T. Okamoco

Gerald
Robert

Y. Seklya
S. Toyofuku

Advisors to the Commission;

Peter
Warren

S. Adler

Price, 111

Raymond J. Tam

Neighbor Jlaland Arbitration Committees

Hawaii

Lawrence W, Cohn
Kenneth A. Rosa

D

iana L. Van De Car

Andrew P. Wilson

Kauai

Kurt R. Bosohard

D

aryl Y. Dobashi

Raymond G. Duvauchelle
Calvin K. Murashige

James Krueger

B.

Martin Luna

Robert M. Monden
Shackley Raffetto

Arbitration Administrators

Hawaii
Kauai
Maui
Oahu

- Eleanor Mirikitanl
Steven S. Oklhara
- Robert M. Monden

- Edwin S. Aokl

-15-

P.18/22
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VI,

Abbott, Ethan D.B.
Aba. Fred Y,

Abe. Michael K.
Agena, Melvin Y,
Agmata, Victor Jr.
Ahu, Elwtn P.
Akama, Dudley C.
Aklba, Lorraine d.

Albu, Ronald
Alcantara. Leonard P.

Alexander-Taylor, Amy
Alston, Paul

Alull, YukilO

Aokl, Paul S.

Aahford, George W. Jr.
Au, Ronald C.S.

Ayabe, Sidney K.

Sain, Elton J.

Bays, A. Bernard

Bell, Roy J.

Bandee, Edward R.
Bernstein, Mark D.
Bettencourt. David
Bigelow, Bruce C.
flleueoseeln, Mark P.
Socken, R. Charlaa
Bogseei, Philip D.
Border, Patrick W.
Bordner, William A.
Brandt. George U.
Brodar, Sherry P.
Burke, Edmund

Carney. Thnmee 1. I1*.
Carroll, Benjamin L, 111
Chang. Cary U.B.
Chang, Howard T.
Chaug, Kevin S.C.
Chang, Louis L.C.
Chang, Nelson S.W.
Chang. Robert U.K.
Chang, Roy K.S.

Char, Peter C.P.

Chee. Kevin S.W.
Chlng, Randall Y.C.
Ching, Wesley H.H.
Choi, Cedric

Chong, Robert A.

Chow, Scavan J.T.
OKdy. Hilkan U.1.

Chu, Harold

Chuck, Gregory U,
Chun, Jerrold Y.
Chun, Richard C.P.
Chuu-Hoon, Lovell K.Y.
Chung, Randall Y.S.
Chung, Scaven K.S.
Cook, Thomas E.
Corps, Randolph L.
Cosgrove, Gall Y.
Covan, Stuart M.

Ctumotnn. Charlaa (.
Cufkaden, Everett

Davis, Hark S.
Davis, Walter
Dcstsarala, Mark B.

FIRST CIRCUIT ARBITRATORS

Davene, Paul

Dssaanl. Oavld J,
Olblanco, Paul (.
Duffy, Jamaa C, Jr.
Durbin, Paul J.

Earle, Jacqueline L.S.
Edmunds, John S.
Eggsrs, William J. 111

Elchor. Rick J.
Englaharc, C. Andrew

Estes, Jams* T.

Ezra, David A.
Fairbanks, David L.
Fell, Charles F.
Fsncon, Ashley K.
Feta. Dunnls K.
Ferrarp. Christopher D.
Fong, Peter

rj Aj, Valerie U.H.
fro..;, Wesley F.
.eshjaca, J«ral D.
Frey, Piiia.p J.
Fried, |. Richard Jr.
Frit:, Ccllin H.
rutusno, Craig K.
Furutaai, MIlsa I.
futa, Janice T.
varcu, rua N.
JiMmO0.-., .ilchaal W.
viiaruy, William H. Jr.
v..varc, Larry
v.oiln, <ii

voasarr, 1. William Jr.
Craeluy, H. Burnham
Gronau, Kurt A.
Guerman, Scaven

Hall, David w.

Kara, C. Michael
Hayashl, Leslie Ann
Haa, Alfred H.H.

Hee, Sherman S.
Henderaon. Harvey E. Jr.
Hiatt. Jarry

Hiatt, Lynn

Higa, Warren H.
Hlgashl. Jeffrey Y.

HImano, Sharon R.
Jaho 0.

Hlral, Collaan K.
Hlral, Richard K.
Hiramacau, Bavarly L.K.
Hlrono, Marie K.
Hlsaka, Sevan
Hoe, Allan K.
Koka, Richard L.
Hong, Kichaal D.
Horis, Walter K.
Hawaii, A. Peter
Hughes, Roy F.
U»«l 9
Hunt, William S.

Ichlda, Wealay u.
Ikada, Walter H.
Ik*da, Wesley H.

ikanarA, Archie T.
lkel, Clayton C.
India, Michael T.

Ing, Dennis A.

Ishlda, Lluooln J.
(to, Alvin T.

Ico, Ernest A.
luanaga, Mishtro--------
Ixufll. Tr»nri* M.
Jaffa, Edward A.
Jarvis. Gerard Aulams
Jin On, Shslcon 0.W.
Johnaon, 3oloaon 1.
Johneton. Mary Blaine
Jon*«,-Mird D.

kakaru, Charyl K.
Keneko, Stuart A.
kanetake, Stanley T,
Kaolulo, Archibald C.K.
Kawachlk*. Jamaa A.
Kauaihint, Jamaa
Kekina, Uayna
Knaanar, Hobart C,
Kid&ni, Crane K,

Kim, Alexander Y.H.
Kim, Ilruca B,

Kla, Daway H. Jr.
Kim, Michael 1.1.
Kimura, Georgs Y.
Kimura, Clann 1.
King, Adrleana S.

King, Jamaa A.
1ILwft P. Jr.

Klrloleau, Walter
Kleamura, Kanry T,
Klalncop, Charlaa
Kabayaabl, Bert T.
Kodaol, Soy M.
Komacaubara, Kerry M.
Kocaald 1, John T,
Kondo. Wray

Kotake, Marvyn ft
Koyanagl, Taya M.
KuglsatU. Craig |I.
Knniyukl, Kan T.
Xupchak, Kenneth S.
Kurran, larry M.
Kuwaaakl. Leroy I. Jr.
W i; > JwLui tie
LaPountainc, Ralph K.
Uu, Jeffrey D.

Lau, Kannath

Lau, Uurauca K.
Lavhn, Jamaa H.
heavier, Jamaa T. Jr.
Lebb, Edvard R,

Lea, Dale W,

Lee, Douglaa T.Y,
Lae, Stephan W.H.A.

Leong, Robin J.
fmiHn  <ac«tmi* T

Levinson, Scaven H.
LIbkuaan, Ronald D.

Lilly, Kichaal A.
LIm, Kvan Hi

P.19/22

Lo, David
Lockwood, Frank
Lookwood, John A.
Lao, Caorgo
Louie. Oavld M.
Love, Chad P.
Low, Donald U.C,
-Lua. Leslie U.S.

Maeiaaaiiaki, Poll* A.
MaelLaran. Alexander T.
Mah, Stanley S.
Marraok, Alasandar C.
Marah, tUchaal R.
Kasutani, Allan 1.
Maaul, Stanford H.
Kataul, Clyde W.K.
Macsumoco, Colbert
Matsuaoto, Robert K.
McCarthy, Mlehaal P.
McKa&aie, Chirtawpliei
HcPheeesr*, Howard
Marca, Robert K.
Mlho, Kataugo

Millar, William S.
MIrikltanl, WInaton
MIva, Colin 0.
Klyagi, Malvyn M.
Moore, Willson C.
Horlkawa, Randall 1.
Morry, G. Rlahard
Maria, Jack

VirraX«ya Oa
Mul, Thomaa L.
Mukaida, Wayna H.
Myrdal, John R.
Hagaus, Kelson T.
Sagle, Jcmaa F.
Nagle, William J. 111
Sakamoto. Francis M.
Nakamura, Uldakl
Nakamura, Kenneth H.
Nakamura, Lea T.
Nakamura, Richard F.
Nakamura, Yoahlro
Nakaahtma, David A.
Nakaahima, Steven M.

Nakayama. Paula H
Ua..«v, U.yn.

Ng, Pater P.J.

Nip, Reason

Nip, Robert L.S.
Nlohtde, Rodney S.
Niahlmoto, John S.
NIshloura, Donald S.
Noguchi, George K.

0 Brien, Francis T.
0"Connor, Michael P.
Okaaoro, Kannath
Oklmoto, Blake T.
oriltnt * Tnn« W
Ono, Andrew S.

One, Jeffrey T.
Orels, Jonathan L.
Oahlma, Leighton K.
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Pablo, Christopher
Paoarro, Clarence A.

Painter, Envar W. Jr.

Park, Arthur V.
Park, Cora/

Park, Patricia X.
Parjona, Wayto D.
Paul, Jaaaa T.
Pavay, Judith Ann
Parkin, John F.
Parry, Madolyn L.
Playdon, George W.
Pong, Wlafraa K.T.
Portnoy, Jeffrey
Potts, Dennis H.
Price, Warren 111
Rau, Robert E.
Richard*, Robart P.
Riplay, Arthur Jr.
Rabbins, Kannath S.
Robinson, Oavld K.
Roaca, Arthur P.
Ronay, John A.
Ryan, Joseph A.
Sakai, Wayne H.
Sakuda, Bore S.
Sakurai, Collaan H.
Schneider, Joaapn
Schulaaister, David
Schuttar, David C.
Sakiya, Gerald Y.

Shaughntasy, Patricia L.

Shlgagmra, Gary Y.
Shineani, Randal 1.
Sla, Jeffrey U.K.
Slaton, Randolph R.
Snydar, Bure 1.
Seona, Jasaa J.
Scon*. Patar T.
Street, J, Stophan
Stubenburg, Jaoaa A.
Sugisoto, Brian D.
Sumlda, Kavln P_H.

Sutton, Richard C. Jr.

Sutuki, Norman
Taa, Raymond J.
Taylor, Jaffray M,
Taraoaa, Janice b,
Tharp, Juu.ua W.
Thoaaa, Jam 0. Jr.
Thooas, harx A.
Togioka, baalla C.
Ton, Herbert K.
Ton, Kichaal D.
Too, Stephan 0.

fiul 1.
ToyotuKu. 3.
Trackar, Seevoo J.
Tauklyaaa, Tad T.
Tunacder, Jobs
Turbin, Richard
Turk, David L.
Ukinhiaa, Oanlal S.
Van Ettan, Alan
Wal, Loula K.

Walkar, Suaaa P.
Uataon, Kali K.
Watts, Thosea*
Walabarg, Jan
Whlta. Eaaet
Williams, John R.
Wllaon, Kichaal O.
WinsgkS, Cynthia
WichervaK, Charlaa H.
Wolff, racer C. Jr.
Wong, Hanry W.C.
Wong, John C.

Wong, Kichaal J.Y.
Wong, 3ldaay J.Y.
worth. Edgar R.
Yaetattoco, Mylaa T.
Yanaaure. Paul T.
Yanana, Emaat Y.
Yano, Prancla H.
Yano, Vdnaans IL.
Yap, Frank K.L. Jr.
Yanpuku, Roy Y,
Yonono, Brian K.
Yoahida, Gerald C,
Young, Gr«gg H.
Yusl, Jennifer H,
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Sacond Circuit Third Clrcuic

Albcscheson, Al Altman, Gary
laaa, A*»oM.» C. km*no, O.ivala H.
Brumbaugh, Jams P. Amano, RIKI May
Callahan, Michael J. Baresch, Richard P,
Cardoza. Jotaph E. Bathea, Robarc C,
Ch«ttWiwne Lawell 3r.wn, IUr.A
Clzlr, John S. Jr.~ Burgess, John M.A.
Cola, Thomas K. Carlimlth, Donn U.
D*enbeau, Madolyn S. Chock, Nolan K.S.
Dombroski, Jams M. Choi, Jeffrey
Willlea L. Ch»«|t Claytan 8.
foatar-Au, Hecate Chong, Curtis E.
Fukuoka, ken R, Choy, Duana D.
fukushiaa, Howard H. Chrlseanaen, Steven k.
Garcia, Stephen G. Clay, Jaass C.
Goldsmith. Stephen £. Cohn, Lawrence V.
Hall. 9UV. J. Cook, Valla A.
Haywood, Guy A. Cornell, Craig S.
Higa, Kase Cox, Victor M.
Ho. Diane Crudele, Robert J.
Kohna, William L. Dabney, Michael
Roller, Lillian B. daSilva, Tim E.
Langa, Sanford J. Dixon, Scaven B.
Leuceneker. Tnm r. IIni , >1*1am. If
Luna, S. Martin fagundea, Joseph M, HI
MacDonald, Barclay E. fukuhara, Cslvin J,
CU««td P. 0aulJ.*, Bail K,
McNulty. Deborah Gallup, Wallace H. Jr.
McNulty, Tie GisnnlAl, Frederick D.O.
Nakamura, Craig G. Halsctd, Oouglsa L.
Nakamura, David H. Kenohano, Patar
Niles, Dannie J. tiara, Gilbert k.
o0l*. UAlliaa r, IUiog Cfl«U4i 0«
Prlese, Richard A. Jr. Kara. Michael E.
Ramil, Antonio V. Hssegsva, Geraldine N.
Rankan, Anthony L. Hastgave, Raymond K.
Robert, Gary Hastings, Robert W, 11
Rowland, Robert E. Hanrlcka, Arna T.
Shiacda, Walter Ibarra, Ronald
Tjkaouki, Anne M. Ing, Wendell 1.Y,
Takayesu, Janas B. Irtijo, Jamaa S.
lan, John t. —Ishsdo, Lester J.
iAtaiani, Micnaei k. Xshids, Richard T.
TtngAn, Daveiynn M. Iwashita, Andraw s.
Thomas, Jack t. Jolly, William E.
Haoka, Meyar M. Kimura, Glenn H,
Uaoka, Paul M. kimura. Jav T.
Valtoru Ryer”rt -Jf<nr* id- JCd Ipo---—-—————-
kieaoka, Carol S.W.
Kunimura, Ruch A.
Kuahi, Herbert 1,
Lau. Robert 1.W.
Lee, Anson k.
Laical, Ira
Lalthasd. Arthur S.
Lunall, Meredith
Lim, Stavan
Love, Colin L.
Lui-kwan. Timothy
Martin, Donald k.
Marx, Robarc P,
Macsukawa, Michael J.
McCarthy, William J. Jr
McIntoah, James L.
Medeiros, Mlehaal J.
Msnasts, Stephan J.
Metcalf, Wryna C. HI
Mayer, Lionel D.
Millar, Prank L. 1V
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Moore,

Michael W.

x.K.H3VCU, toy

Sekaours,
Narimatsu.

Nishiaura,
stuart n.

uca,

Okamoto,

Okura,
Oleon,

0 Toole,

remrs
Pinso,

Quiclqult,
Senders.
Roahrlg,

Roehrig,
ausail,

Ross,

Schulze,
Schutes,

Shumaker.

Sogi,

Takase,

Trecheway,
Triantoa,

Tully,
van Da Car,
Van Da Car,
Van Ptrnla,

Alan

k

M.

Crag K.
Curtis T.
Ounnia 0.

S'.nford k.

John L.

on. lucnara
Noralynna K.

Kenneth

y.awln

A.

A

J. James
t._K.iMLum, O»lgUb

Robert

Vitousak, Roy
wegnsr,- John-A.-

We llea,
Waaaal ,
Wilson,
Yamada,

Yamada-Ross,

Yamamoto,

Yaxas

YoshlOka,

Yah.
Yuda,

Yuan, Christopher J.

Zola,

-1ft-

hlvo,

Thotea* t
George

Michael

8.

A.

Gerald A.

Richard
Robert 0.

william j.

Radcl Iffe
Norman A.
Andrew P.
katsuya

Dale
1.

Jeral
Seapnan K.
Turance T.

..H.

S.

S.

Patricia k.

Sylvaetar V.
Arlana G.

Christopher J.
Scanlsy H.

Richard P.
Sandra E, Peehtar

Terrance

Diane L.
Lloyd
Mark

HI
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SECOND. THIRD. AND FIFTH CIRCUIT ARBITRATORS

Eifth_Circyit

Slake, Hartwell H.K.
Bosahard. Kurc R.
Sudd, Nancy J.
Chlhara, Ted A,
Oobeehi, Daryl Y.
Ouvaurhe >t». Buymtnk C,
laakl, Amy 1.
Paldhacker, William
Grinpaa, Robert: M.
Kong, Walton D.Y.
June, Jlaaa G. Tr
kahr, £. Courtney
komori, Arthur S.
Llska, Jamaa W,
Maauoka, George M,
MeCraary, Lawrence D.
Muraahlse. Calvin K.
Nil. Michael N.
Perry, Werren C.R,
Shiolru, Wayne S,
Shlraishl, Clinton I.
sniraiahl, Sherman T.
Trask, Arthur K. Jr.
Watsnsbt, Kathlssn N.A.
Wllaon, Donald H.
Yamada, Oennia R.

“\
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X. AUTHORS

Th» ITUtiuudl i muimm for Dispute Resolution (.NIDR) is a private,

non-profitefouadatixfir"t.hatr"pTDvldfS support and“ffffchnical assistance ia th«
field of ADR. NTDR n~crtHdAd oorijr W« U«
Judiciary during tha CAP*a ctarc-up.

Patar S. Adlar. Ph.d., is Diractor of tha Judiciary®s Program on
Alternative Dispute Rasolucion (ADR). Ha 1ia a trained mediator and arbitrator

and has worked-la-eha-ADR - Mwq- -

R ffriwg i* =m oaaend-yom* law alu <icrtc--i.tr—lIrti WcHthwBSL«rn SCnffgT--------
rtf T,*w rtf T.puit nnd Clark Collag* in Oregon* Eho 1i» aurraubl/ wuiking at CMS
Judiciary®s Program on ADR on an externship arrangement with Lewis and Clark,

Edwin S. Aoki 1is the CAP1* Arbitration Administrator. Ha 1s a trained

arbitrator and has worked in the field of claims management for more than 15 years.

John 1. Barkal, Esq. and uene Kassebaum. Ph.d., are Co-Principal

is conducting rasearch and evaluation of the CAP.

Investigators of Che team that
Hawaii.

OavUai ia Profc.aouv <& Liun »c chc RIlclitH, Usun BCOOOI Ot law, University Of
Kassebaum ia Professor of Sociology at the University of Hawaii. Both Barkai

and Kassebaum have extensive academic backgrounds 1in tha field of law and justice.

Cynthia H. Lee, Esqg., is with the Judidarv® ™« PrAjr,!, «« anp cy»  i»

a former Public Defender and 1is currently working on che development of mediation
and ltbitraiion dppli.oata.ono in Hawaii's Family Court -

>n
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COURT ANNEXED ARBITRATION PROGRAM
FIRST CIRCUIT COURT

REPORT DATE - JANUARY 25, 1989

* rt*
OLD RULES NEW RULES TOTAL

TOTAL CASES RECEVED IN THE PROGRAM - - - - 218 1297 1575
CASES TERMINATED
SETTLEMENTS - - oo
ANARDS - ==+ e 65 139 204
DISMISSED - 134 154
OTHERS s : 0 66
REQUEST TO EXEMPT GRANTED . N/A R 8
TOTAL CASES TERMINATED. ..o m M 1,050
TOTAL PENDING CASES - - - - - - - - - - - - 1 G
ANARCS
ISSUED o S ’ 5127
chpeale 27 B 110
APPEALS SETTLED s 2 % 50
REQUEST TO EXEMPT CASES
TOTAL FILED - - = oo N/A 155 455
GRANTED - - - - - - v e e - VA 00 30
DENIED - | v o - NA TR
DENIED, ASSIGNED TO COMPARISON GROWP - N/A BB

* - QLD RULES <2/15/86 through 4/30/87)
** . NEW RULES (5/1/87 - effective dace)
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EXHIBIT A

HAWAII ARBITRATION
RULES

(Rules coverning the court ANNEXed Arbitration Program)

Appended to the Ruin of (he Circuit Courts of the State of Haw aii as
Exhibit A pursuant to Circuit Court Rule 34, added January 22,1986

p.3/17
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Rule
Riil*
Rule

Rule
Rule
Rule

Rule

Rule—S.
Rule 9.
Rule 10.
Rule 11

Rule 12.
Rule 13.

Rule 14,
Rule 15.

Rule 16.

Rule 17

Rule 18.
Rule 19.
Rule 20.
Rule 21.
Rule 22.
Rule 23.
Rule 24.

N —

~N o = A w

TABLE OF CONTENTS

The Court Annexed Arbitration Program
Intent of Program and Application of R.ULCS

The Arbitration Judge
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Al

The Judicial Arbitration Commission ..
Tne Aroitranon Administrator ...
Matters Subject to Arbitration

................. . AL

A.2

Relationship to Circuit Court Jurisdiction
and Rules; Form of DOCUMENTS s

Determmaiion of Arbicrebiliiy

Assignment to Arbitrator
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A5

Authority of Arbitrators

SIpUlations e

Restrictions on CommuUNICAtiONS i

Discoverv

Scheduling of Hearings; Pre-Hearing
Conferences

Prehearing Statement

Conduct of the Hearing

Arbitration in the Absence of a Party ...

Form and Content of Award

Filing of Award

Judgment on Award

Request for Trial De So”o

Procedures at Trial De Sovo

Scheduling of the Trial De Novo

Release 87-4. May 1987

P.4/17



MAP 13 '89

IS: 11 JUDICIARY ADMIN. 809 >48-6002

Arbitration Rules Rule 4

HAWAIIl ARBITRATION RULES

Rule . THE COURT ANNEXED ARBITRATION PRO-
CRAM

The Court Annexed Arbitration Program (the Program) ts a
mandatory, non-bhindmg arbitration program, as hereinafter des-
cribed. for certain civil cases in the State of Hawaii.

Rule 2. INTENT OF PROGRAM AND APPLICATION OF
RULES

(A) The purpose of the Program is to provide a simplified proce-
dure for obtaining a prompt and equitable resolution of certain civil
matters to be designated by the Judicial Arbitration Commission.

(B) These rules shall not be applicable to arbitration by private
agreement or to other forms of arbitration under existing statutes,
policies and procedures.

(C) These arbitration rules are not intended, nor should they he
construed, to address every issue which may arise during the arbitra-
tion process. The intent of these rules is to give considerable discretion
to the arbitrator, the Arbitration Administrator and the Judicial Arbi-
tration Commission. Arbitration hearings are intended to be informal,
expeditious and consistent with the purposes and intent of these rules.

fAmernint Aprii 16. 1987. t/l'ecriu -Wa\ 1. 198" ;

Rule 3. THE ARBITRATION JUDGE

(A) The Arbitration Judge for the Program shaii be a Circuit
Court Judge who shall be appointed by the Chief Justice.

(B) The Arbitration Judge shall determine all disputed issues
under these rules as hereinafter set forth, including, but not limited to.
all disputed issuesconcerning the arbitrability of cases and the qualifi-

cations and acts of arbitrators.
tAnnrntieJ April 6. 198, ?I'/'eilive Wav ! 198~ 1

Rule 4. THE JUDICIAL ARBITRATION COMMISSION

(A) The Chief Justice shall establish a Judicial Aron.-auon Com -
mission which will have the responsibility to develop, monitor, main-
tain, supervise and evaluate the Program for the State of Hawaii.

(B) The Judicial Arbitration Commission shall mciude a chair-

Release 87-4. Mav NH7 Al

.S/
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Rule
Rrif

Rule
Rule 3.

Rule 6.
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Rule 9.
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Rule 13.

Rule 14,
Rule 15.

Rule 16.
Rule |7
Rule 18
Rule 19.
Rule 20.
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Arbitration Rules Rule 4

HAWAIf ARBITRATION RULES

Rule 1. THE COURT ANNEXED ARBITRATION PRO-
GRAM

The Court Annexed Arbitration Program (the Program) is a
mandatory, non-binding arbitration program, as hereinafter des-
cribed. for certain civil cases in the State of Hawaii.

Rule 2. INTENT OF PROGRAM AND APPLICATION OF
RULES

(A) The purpose of the Program isto provide a simplified proce-
dure for obtaining a prompt and equitable resolution of certain Civil
matters to be designated by the Judicial Arbitration Commission.

(B) These rules shall not be applicable to arbitration by private
agreement or to other forms of arbitration under existing statutes,
policies and procedures.

(C) These arbitration rules are not intended, nor should they be
construed, to address every issue which may arise during the arbitra-
tion process. The intent of these rules is to give considerable discretion
to the arbitrator, the Arbitration Administrator and the Judicial Arbi-
tration Commission. Arbitration hearings are intended to be informal,
expeditious and consistent with the purposes and intent of these rules.

! Apni 16. .VH7, c'f/'ectnt Ma\ 1. 196“ s

Rule 3. THE ARBITRATION JUDGE

(A) The Arbitration Judge for the Program shaii be a Circuit
Court Judge who shall be appointed by the Chief Justice.

(B) The Arbitration Judge shall determine all disputed issues
under these rules as hereinafter set forth, including, but not limited to.
all disputed issues concerning the arbitrability of cases and the qualifi-
cations and acts of arbitrators.

M wended pnl 14. I'W, fflectivt t/a: | t'W /

Rule 4. THE JUDICIAL ARBITRATION COMMISSION

(A) The Chief Justice shall establish a Judicial ArbitrationCom -
mission which will have the responsibility to develop, monitor, main-
tain, supervise and evaluate the Program for the State of Hawaii.

(B) The Judicial Arbitration Commission shall include a chair-
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person who shall be the Arbitration Judge, and a representative to be
designated by the President of the Hawaii State Bar Association.
Additional members shall be appointed at the discretion of the Chief
Justice.

(C) The Judicial Arbitration Commission shall be responsible
for the selection and training of arbitrators.

(D) The Judicial Arbitration Commission shall be responsible
for the hiring, supervision and evaluation of the Arbitration Adminis-
trator and all additional necessary staff.

(E) The Judicial Arbitration Commission shall interpret these
rules prior to the appointment of an arbitrator in any case under the
Program.

(F) The Judicial Arbitration Commission may promulgate rules

and regulations necessary to fulfill its responsibilities under these rules.
(Amended April 16. 1987, effective May !, 1987.)

Rule 5. THE ARBITRATION ADMINISTRATOR

The Arbitration Administrator shall be appointed by the Judicial
Arbitration Commission and shall be responsible for the operation
and management of the Program, as hereinafter set forth.

'Amended April 16. 1987. effective May 1, 1987.;

Rule 6. MATTERS SIBJECT TO ARBITRATION

(A) AIll ton cases, including appeals or transfers from district
courts, having a probablejurv award value, not reduced by the issue of
liability and not in excess of One Hundred Fifty Thousand Dollars
’S$150.000.00). exclusive of interest and costs, may be accepted into the
Program at the discretion of the Judicial Arbitration Commission.

(B) Any other civil -ase. regardless of the monetary value or the
amount in controversy, may be submitted to the Program upon the
agreement of all parties and the approval of the Arbitration Judge.

(C) Parties to cases submitted or ordered to the Program may
agree at any time to be bound by any arbitration ruling or award.

(D) The Arbitration Judge may accept into, or remove from, the
Program any action where good cause for acceptance or removal is
found. The Court's decision in this regard s non-reviewable.

(Amended April J6. 198'. e/fetme May I. 1987.)
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Arbitration Rules Rule 8

Rule 7. RELATIONSHIP TO CIRCUIT COURT JURISDIC-
TION AND RULES; FORM OF DOCUMENTS

(A) Cases filed in, or removed to. the Circuit Court shall remain
under the jurisdiction of that court for all phases of the proceedings,
including arbitration.

iB) Except for the authority to act or interpret these rules
expressly given to the arbitrator, the Arbitration Administrator, the
Judicial Arbitration Commission, or the Arbitration Judge, all issues
shall be determined by the C cuit Court with jurisdiction.

(C) Before a case is submitted or ordered to the Program, and
after a Notice of Appeal and Request for Trial De Novo is filed, all
applicable rulesof the Circuit Court and of civil procedure apply. After
a case issubmitted or ordered to the Program, and before a Notice of
Appeal and Request for Trial De Novo is filed, or until the case is
removed from the Program, these rules apply.

(D) The calculation of time and the requirements of service of
pleadings and documents under these rules shall be ihc same as under
the Hawaii Rules of Civil Procedure.

(E) Circuit Court Rule 12(a)( 17), and all rules of court or of civil
procedure requiring the filing of pleadings, remain in effect notwith-
standing the fact that a case is under the Program.

(F) All dispositive motions shall be made to the Circuit Court as
required by law or rule notwithstanding the fact that a caseisunder the
Program.

(G) All documents required to be utilized or tiled under these
rules shall be in a form designated by the Arbitration Judge.

(H) Once acaseissubmitted or ordered to the Program all parties
subsequently joined in the action shall be parties to the arbitration
unless dismissed by the Arbitration Judge.

Rule 8. DETERMINATION OF ARBITR/ BILITY

(A) The court shall view all tort cases as arbitration eligible and
automatically "in” the Program unless plaintiff certifies mat his or her
case has a value in excess oi the :urisdictional amount ot the Program
which is S150.000. Plaintiff snail f.lc a request for exemption at the
time of filing and such a request sra,. maude asummary of factswmch
support plaintiffs contentions.

(B) Where exemptions trom arbitration have been requested, the
Arbitration Administrator snail rev.ev, the contentions, facts and
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Rule 8

evidence available and determine eligibility. The Arbitration Adminis-
trator may upon request require that a party submit additional facts
which support the party'scontentions. Any objection(s) to hisdecision
must be filed with the Arbitration Judge wirl ten (10) days from the
date the decisior is served, with service to opposing counsel.

(C) Subsequent to the filing of the complaint, any party who
believes a case should be removed from or readmitted to the Program,
shall file a request to remove or readmit, with the Arbitration Judge.
Such a request shall include asummary of the facts which support their
contentions, with service to opposing party.

(D) The Arbitration Judge shall make all final determinations
regarding the arbitrability of a case when that issue is disputed by any
party, and may hold a conference on the issue of arbitrability at his
discretion.

(E) The Arbitration Judge may, at his discretion, impose sanc-
tions of reasonable costs and attorney’s fees against any party who
without good cause or justification attempts to remove a case from the

Program.
(Amended April 16. 1987. effective Wav I. 1987.j

Rule 9. ASSIGNMENT TO ARBITRATOR

(A) Parties may select and stipulate to a private arbitrator!s).
who isan arbitrator not on the panel of the Program, or one who ison
the ‘'anel but who has agreed to serve on a private basis. Such stipula-
tion must be made within twenty (20) days after me appearance ot
defense counsel and must include a statement signed by the arbitra-
tor/si expressing his or her express willingness to arbitrate under the
rules and procedures of the Court Annexed Arbitration Program and a
duly signed arbitrator’s oath.

(B) Any and all fees or expenses related to the use of a private
arbitrators) shall be borne by the parties.

(C) Unless the Arbitration Administrator is notified of a stipula-
tion for a private arbitrators) within me above twenty (20)day period,
the Arbitration Administrator w:l! then serve the parties with identical
lists of five (3) arbitrators.

(1) Thereafter, each party shall, within ten (10) days, return the
list with no more than two (2) names stricken.

(2) If both parties respond, me Aroitration Administrator shall
appoint an arbitrator from among those names not stricken.
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Arbitration Rules Rule 10

(3) ”only one party responds within the ten (10) day period, the
Arbitration Administrator shall appoint an arbitrator from among
those names not stricken.

(4) If neither party responds within the ten (10) day period, the
Arbitration Administrator will appoint one of the five (5) arbitrators.

(D) If there are more than two (2) adverse parties, at least two (2)
additional arbitrators per each additional party shall be added to the
list with the above method of selection to apply.

(E> Where an arbitrator is assigned to a case and subsequent
thereto, additional party(s) are added, said party(s) may object to the
arbitrator assigned to the case within ten (10) days from the party(s)*
appearance. Objection(s) must be in writing stating specific grounds
and filed with the Arbitration Administrator, who will review the
objection(s) and render a decision. This decision may be appealed to
the Arbitration Judge.

(Amended April 16, 1987, effective May I. 1987.)

Rule 10. QUALIFICATIONS OF ARBITRATORS

(A) The Judicial Arbitration Commission shall create and main-
tain a panel of arbitrators consisting of attorneys licensed to practice in
the State of Hawaii and. in its discretion, qualified non-attorneys.

(5) Attorneys serving as arbitrators shall have substantial expe-
rience in civil litigation, and shall have been licensed to practice law in
the State of Hawaii for a period of five (5) years, or can provide the
Judicial Arbitration Commission with proof ot equivalent qualifying
experience.

(C) Arbitrators shall be required to complete an orientation and
training program following their selection to the panel and other
additional training sessions or classes scheduled by the Judicial Arbi-
tration Commission or Arbitration Administrator.

(D) Arbitrators shall be sworn or affirmed by the Chief Justice or
his designee to uphold these rules of the Program, the laws of the State
of Hawaii, and the Code of Ethics of the American Arbitration Asso-
ciation.

i£) An arbitrator who would be disqualified for any reason that
would disqualify ajudge under the Code of Judicial Conduct shall
immediately resign or be withdrawn as an arbitrator.

(F) Any issue concerning the disqualification of an arbitrator
shall be referred to the Judicial Arbitration Commission for a final.
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Rule 10

non-review*ble determination.
(Amended April 16. 1987, effective May |. 1987.j

Rule It. AUTHORITY OF ARBITRATORS

(A) Arbitrators shall have the general powers of a court and may
hear cases in accordance with established rules of evidence and proce-
dure. liberally construed to promote justice and the expeditious resolu-
tion of disputes. These include, but are not limited to, the power:

(1) To administer oaths or affirmations to witnesses:

(2) To relax all applicable rules of evidence and procedure to
effectuate a speedy and economical resolution of the case without
sacrificing a party's right to a full and fair hearing on the merits:

(3) To decide procedural issues arising before or during the
arbitration hearing, except issues relating to his or her qualifications as
an arbitrator:

(4) To invite or order, with reasonable notice, the panics to
submit pre-hearing or post-hearing briefs;

(5) To examine, after notice to the parties, any site or object
relevant to the case;

(6) To issue subpoenas for the attendance of witnesses or pro-
duction of documentary evidence;

(7) To determine the place, time and procedure to hear all
matters;

(8) To interpret these rules in all proceedings before him or her;

(9) To find witnesses or parties in contempt and to impose
sanctions as provided by the laws of the State of Hawaii: and

(10) Tc attempt, with the consent of all parties ,n writing, to aid in
the settlement of the case.

[B) Any challenge to the authority or the act of an arbitrator
shall be made to the Arbitration Administrator who will make a ruling
on the issue in due course. An appeal from the ruling of the Arbitration
Administrator may be made within ten (10) days from the date of said
ruling to the Arbitration Judge, who shall have the non-reviewable
power to uphold, overturn or modify the ruling of tne Arbitration

Administrator, including the power to stay any proceeding.
(Amended April 16, 1987, effective May |. 1987.j

Rule 12. STIPULATIONS
Any stipulation between the parties relating tome conduct of the
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arbitration proceeding, or any factual matter therein, shall be in writ-

ing and signed by the counsel or parties, and filed with the arbitrator.
(Amended April It. 1987, effective .Mav I. 1987.)

Rule 13. RESTRICTIONS ON COMMUNICATIONS

(A) Neither counsel nor parties may communicate directly with
the arbitrator regarding the merits of the case, except in the presence
of. or with reasonable notice to. all of the other parties.

(B) No disclosure of any offer or demand of settlement made by
any party shall be made to the arbitrator prior to the filing of an award
without the agreement of all other parties.

Rule 14. DISCOVERY

(A) Once a case is submitted or ordered to the Program, the
extent to which discovery isallowed, if at all. is at the sole discretion of
the arbitrator. Types of discovery shall be those permitted by the
Hawaii Rules of Civil Procedure, but these may be modified in the
discretion of the arbitrator to save time and expense.

(Amended April 16. 1987. effective Uay I. 1987.)

Rule 15, SCHEDULING OF HEARINGS; PRE-HEARING

conferences

(A) AIll arbitrations shall lake place and ali awards filed no later
than nine (9) months from the date of service of the complaint to all
defendants, or the Order of Arbitration by the Arbitration Judge,
unless said time is modified by the Arbitration Judge pursuant to 'his
rule. Arbitrators shall set the time and date of the nearing within this
period.

(B) The arbitration date may be advanced or continued upon
pennon for good cause to the arbitrator. Petition to the Arbitration
Judge must be made for a continuance beyond the above nine (9)
month period.

(C) Consolidated actions shall be heard on the date assigned to
the latest case involved.

(D) Arbitrators and or the Arbitration Administrator may. at
their discretion, conduct pre-arbitration hearings or conferences.
However, arbitrators must schedule a pre-hearing conference within
thirty (30) days from the date a case is assigned.
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Rule 15

(E) Counsel shall give immediate written notification to the
Arbitration Administrator of any change of the arbitration date, any

settlement or changes of counsel,
(Amended 4pril 16. 1987. effective Mav I. 1987.J

Rule 16. PREHEARING STATEMENT

(A) Al least thirty (30) days prior to the date of the arhitration
hearing, each party shall file with the arbitrator and serve upon all
other parties a statement containing a list of probable witnesses whom
the party intends to call at the arbitration hearing and a list of exhibits
3nd documentary evidence anticipated to be introduced; The state-
ment shall contain a briefdescription of the matters about which each
witness will be called to testify. Each party, upon request, shall make
all exhibits and documentary evidence available for inspection and
copying by other parties at least twenty (20) days prior to the hearing
date.

(B) A party failing to comply with this rule, or failing to comply
with any discovery order, may not present at the hearing a witness or
exhibit required to be disclosed or made available, except with the
permission of the arbitrator.

(C) Each party shall furnish the arbitrator at least twenty (20)
days prior to the arbitration hearing copies of any pleadings and other
documents contained in the court file which that Dartv deems relevant.

Rule 17. CONDUCT OF THE HEARING

(A) The arbitrator shall have complete discretion over the mode
and order of presenting evidence and the conduct of the hearing.
(8) No transcription or recording shall be permitted of the aroi-

tration proceedings.
, Amended April 16. 1987. eli'fitive \fuy /. /9ts7 /

Rule 18. ARBITRATION IN THE ABSENCE OF A PARTY

An arbitration may proceed in the absence of an> party wno. after
due notice, fails to he present or fails to obtain a continuance. The
arbitrator shall require the party present to submit such evidence as he
or she may require for the making of an award, and may oner tre
absent party an opportunity to appear at a subsequent hearing.

A .8 Release 87-4. May 1987



P.14/1
MfiR 13 '89 16:15 JUDICIARY ADMIN. 808 548-6002 !

Arbitration Rules Rule 21

Rule 19. FORM AND CONTENT OF AWARD

(A) Awards by the arbitrator shall be in writing, signed and on
forms prescribed by the Arbitration Judge.
(H) The arbitrator shall determine all issues raised hy the plead-

ings that are subject to arbitration under the Program, including a
determination of comparative negligence, ifany, damages, ifany. and
costs. The amount of damages thatcan b*awarded isnot limited to the
jurisdictional amount for arbitration.
(C) Findings of fact and Conclusions of Law are not required.
iD) After anawardismade, the arbitrator shall return all exhibits
to the parties who offered them during the hearing.

Rule 20. FILING OF AWARD

(A) Within seven (7) days after the conclusion of the arbitration
hearing, or thirty (30) days after the receipt of the final authorized
memoranda "if rnunsel. the arbitrator shall file the award Witft tne
Arbitration Administrator, who shall then serve copies of said award
to the attorneys of record. Application by the arbitrator to the Arbitra-
tion Administrator must be made for an extension of these time
periods.

(B) The arbitrator may file with the Arbitration Administrator
an amended award to correct an obvious error in the award if done
wnhin the seven day period for filing an award. Subsequent to this
time, application must be made to the Arbitration Administrator. Any
amended award shall be served upon the attorneys of record by the
Arbitration Admiiiistiatui.

This nil** d0ft not authorise the use of at; aiuciiUeU award 10
change tha arbitrator's decision uu the merits, Art amended award mat'
only mod'.ty an award in order to correct an inadvertent miscalculation
or description, or to adjust the award in a matter of form rather than
substance. Any modification of substance can only be made upon
application to the Arbitration Judge.

/Amended April 16. 1937. e/Yeiltve Slav I. I19H7 ,

Rule 2. JUDGMENT ON AWARD

If. after twenty (20) days after the award isserved upon the parties,
no party has filed a written Notice of Appeal and Request rot Ti ial De
Wovo, the clerk of the court shall, upon notification by the Arbitration
Administrator, enter the arbitration award ac a final judgment of the
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court. Said award shall have the same force and effect as a final
judgment of the court in the civil action, but may not be appealed.
(Amended April 16, 1987. effective .May I. 1987 j

Rule 22. REQUEST FOR TRIAL DE NOVO

(A) Within twenty (20) days after the award is served upon the
parties, any party may file with the clerk of the court and serve on the
other parties and the A-bitraticn Administrator a written Notice of
Appeal and Request for " ill De sovo of the action.

(B) After the filing and service of the written Notice of Appeal
and Request for Trial De Novo, the case shall be set for trial pursuant
to applicable cou.t rules.

(C) If the action is triable by right to ajury, and ajury was not
originally demanded but isdemanded within ten (10) days of service of
the Notice of Appeal and Request for Trial De Novoby a party having

the right of trial by jury, the trial dcnow shall include ajuiy, and ajUry
dial fee shall be paid as pruvidcd by law.

Rule 23. PROCEDURES AT TRIAL DE NOVO
(A) me clerk snail seal any arbitration award ifa trial denovo is

requested. The jury will not be informed of the arbitration proceeding,
the award, or about any other aspect of the arbitration proceeding. The
sealed arbitration award shall not be opened until after the verdict is
received and filed in ajury trial, or until after the judge has rendered a
decision in a court trial.

(B) AIl discovery permitted during the course of the arbitration
proceedings shall be admissible in the trial de novo subjec* to all
applicable rules of civil procedure and evidence. The court in “he trial
de novo shall insure that any reference to the arbitration proceeding is
omitted from any discovery taken therein and sought to bhe introduced
at the trial de novo.

(C) No statements or testimony made in the course of the arbi-
tration hearing shall be admissible in evidence for any purpose in the
trial de novo.

Rule 24. SCHEDULING OF THE TRIAL DE NOVO

Every case transferred to the Program snail maintain the approxi-
mate position on the civil trial docket as if the case hag not seen so
transferred, unless at the discretion of the court, me docket position is
modified.
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Arbitration Rules Rule 27

Rule 25. THE PREVAILING PARTY IN THE TRIAL DE
NOVO; COSTS

(A) The “Prevailing Party"” in a trial de novo is the party who has
(I) appealed and improved upon the arbitration award by 15% or
more, or (2) has not appealed and the opposing party has appealed and
failed to improve upon the arbitration award by 15% or more. For the
purpose of this rule, “improve” or “improved™ means to increase the
award for a plaint If or to decrease the award for the defendant.

(B) The “Prevailing Party" under these rules, asdefined above, is
deemed the prevailing party under any statute or rule of court, and as
such is entitled to costs of trial and all other remedies as provided by
law.

Rule 26. SANCTIONS FOR FAILING TO PREVAILINTHE
TRIAL DE NOVO

(A) After the verdict is received and filed, or the court's decision
rendered in a trial denow. the trial court may. in itsdiscretion, impose
sanctions, as set forth below, against the non-prevailing party whose
appeal resulted in the trial de novo.

(B) The sanctions available to the court are as follows:

(1) Reasonahle costs and fees (other than attorneys' fees) actu-
ally incurred by the party but not otherwise taxable under the law;

(2) Costs of Jurors;

(3) Attorneys' fees not to exceed S5.000:-

(C) Sanctions imposed against a plaintiff, will be deducted from
any award rendered. Sanctions imposed against a defendant will be
added to any award rendered.

(D) In determining sanctions, if any. the court snail consider all
the facts and circumstances of the case and the intent and purpose of
the Program in the State of Hawaii.

Rule 27. EFFECTIVE DATE

These rules become effective as of February 15. 14x6 and snail
apply to all cases Hied "Hereafter; provided that the rules governing tre
creation and organization of the Program and Commission shall be
effective immediately
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EXECUTIVE SUMMARY

THE COURT ANNEXED ARBITRATION PROGRAM:
JANUARY 1989 EVALUATION REPORT

Professors Gene Kassebaum, John Barkai, and David Chandler
During the past few years, virtually all state and federal

jurisdictions have considered various alternative dispute
resolution (ADR) methods to treat the major problems with their

court system s: high costs and excessive delay. Court-annexed
arbitration is one of the most popular innovations. Programs are
currently operating in at least twenty states and ten United
States Federal D istrict Courts.

In 1986, Hawaii’s Court Annexed A rbitration Program (CAAP)

was introduced to "provide a simplified procedure for obtaining a
prompt and equitable resolution of certain civil matters."” Hawaii
A rbitration Rule 2(A). Since May 1987 this experimental program
has been a mandatory, non-binding arbitration procedure for tort
cases with a probable jury award of $150,000 or less. At this

jurisdictional level, approximately 1500 tort cases per year are

eligible for the program across the state.

The major goals of the program are: 1) to reduce litigant
costs; 2) to increase the pace of disposing of cases; and 3) to
maintain, if not improve, litigant satisfaction with Hawaii's
civil justice system. Over 400 experienced lawyers are the
volunteer arbitrators in this program. They are the key to
implementing the program goals. An arbitrator is chosen by the
lawyers in the case from a panel of five proposed arbitrators.
The arbitrator then works with the attorneys to: 1) eliminate
unnecessary pretrial discovery; 2) encourage and facilitate wearly
settlem ent; and 3) manage the pace of case activity. In the
minority of cases where settlement does not occur the arbitrator
then; 4) holds a hearing in which litigants have a low cost
opportunity for their "day-in-court"; and 5) renders an award.
If the award is not accepted, the case returns to the ordinary
litigation track for a trial de novo.

There is considerable national interest in Hawaii's Court
Annexed A rbitration Program because it has several unique
features. Hawaii is the only state which attempts to Ilim it
pretrial discovery in order to reduce litigant costs; Hawaii has
the highest dollar ceiling ($150,000) among states that offer
full arbitration hearings; Hawaii has the only state-wide

arbitration program.

Researchers from the Umniversity of Hawaii are evaluating
this experimental program in the First Circuit where
approximately 1000 tort cases per year are eligible for the



program . The primary sources of empirical information in the
research are over 1000 questionnaires of lawyers and arbitrators,
and data bases from thi arbitration program and the court. The
evaluation design randomly assigns one half of the eligible <cases
to arbitration and the other half to a comparison group that goes
through regular litigation. Only a small proportion of cases in
the comparison group have terminated so they <can not yet be wused
in the evaluation analysis.

Since the program began in 1986, more than 1500 cases have
entered CAAP. The majority of cases settle in CAAP and do not
result in an arbx< vtion hearing. The ratio of settlements to
awards is about _o 1. Just over 50 percent of the awards are
appealed, but so far virtually all of the appeals have resulted
in settlements on appeal. Only one of the over 750 cases that
have terminated after entering CAAP has ended in a trial.

INCREASING THE PACE OF LITIGATION

Approximately three quarters of the CAAP cases close within
the program requirement of nine months from the defendant's

answer, but delays in assigning an arbitrator have resulted in a
significant proportion of cases exceeding the nine month limit.
The time to assign an arbitrator currently averages 67 days. The
Judicial Arbitration Commission and the A rbitration Administrator
are taking steps to rectify this delay. N onetheless, most of
the cases in CAAP close within one year from the answer by the
defendant. Once arbitrators are assigned to a case, the cases
progress at a timely pace. 60 percent of settlements and 38
percent of awards occur within six months, and only about 10

percent of the cases remain open nine months after the arbitrator
is assigned.

In November 1988, a "general survey" was sent to the 91
lawyers (an almost equal number of plaintiff and defense lawyers)
who handled the greatest number of arbitration cases among the
cases we surveyed. These 91 lawyers were involved in 84 percent
of the cases we surveyed, and many of them also were arbitrators.
Although this general survey did not ask about specific cases, it
does represent the general opinions of the lawyers who are the
most active in the program. 92 percent of these "frequent
flyers™ thought that most CAAP cases were faster than cases in
regular litigation

Compared to other states, delay due to slow pretrial case
processing is not a major problem in Hawaii's courts. Since CAAP
appears to be increasing the pace of Ilitigation, a backlog of
cases should not develop, and there should be prompt access to
the courts for litigants whose cases require a trial.
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fees. A reduction of discovery costs therefore will reduce total
litigation costs more for defendants than i1t will for plaintiffs.

Assuming that 1500 cases are e]igible for CAAP state-wide
each year, then for every $100 that the program can reduce
litigation costs per case, total litigation costs would be
reduced $150,000 annually in Hawaili. In addition to the direct
cost savings for litigants, there also may savings for the state
iT judges and court clerks spend less time processing tort cases.

ARBITRATORS, CASES & HEARINGS

Almost all lawyers report that the arbitrators were
experienced enough to handle the cases and were impartial.
Arbitrators averaged less than 5 hours of work on settlements and
about 15 hours on cases in which awards were rendered.

The average case 1is settled or results iIn an award of about
$30,000; awards are averaging about 10 percent higher than
settlements. Even with a $150,000 limit, almost 90 percent of
the cases have settlements or awards of $50,000 or less. Very
few cases are considered to be complex by the lawyers.

Accelerated pace and cost containment in CAAP does not
prevent litigants from having their "day in court.” Plaintiffs
testified at virtually all arbitration hearings; defendants
testified at the majority of hearings. However, expert testimony
was presented i1n only one-third of the cases. Low levels of
expert testimony may represent an important cost saving in CAAP
as well as resulting iIn less i1nconvenience for doctors and other
professionals.

IMPORTANT PROGRAM 1SSUES

The 1issues of arbitrator quality, compensation, and supply,
merit special discussion. First, despite informal comments that
some of the arbitrators may not be qualified, the overwhelming
weight of survey evidence indicates that arbitrators in CAAP were
both impartial and experienced enough to handle the cases.

Second, thoughts of providing any compensation to the arbitrators
must be carefully analyzed. Payment might be justified based
upon either an analysis of the economic benefits of the program
or a theory of arbitrator motivation. However, any honorarium or
stipend iIs an added cost of the program, and such a payment might
cffset any cost savings that CAAP achie/ed. Finally, the
capacity of the program is a significant concern. With the
current supply of arbitrators and operating assumptions, the
program appears to be operating at maximum capacity even though
it 1s only handling one-half of the tort cases iIn the state. The
Judicial Arbitration Commission is working on this problem.



Hawaii1"s Court Annexed Arbitration Program appears to be
meeting i1ts goals of reducing litigant costs, 1Increasing pace,
and maintaining the satisfaction of the participants. Although
it does not appear that CAAP could handle all the tort cases
filed i1in Hawaii courts under i1ts current operating procedures,
the Judicial Arbitration Commission iIs working on this problem.

CAAP 1s delivering arbitration largely within the time frame
prescribed by its rules, and is doing so to the satisfaction of
the majority of lawyers. It clearly has succeeded iIn reducing
pretrial discovery, and no other program can make that claim.
After more comparison cases have closed, a .later report will be
able to provide data comparing pace, cost, and satisfaction in
CAAP with regular litigation. To our knowledge, no other
arbitration program in country claims to be reducing litigation
costs; Hawail leads the nation iIs this area.



THE COURT ANNEXED ARBITRATION PROGRAM:
JANUARY 1989 EVALUATION REPORT

PROGRAM HISTORY

During the past few years, virtually all state and federal
jurisdictions have considered various alternative dispute
resolution (ADR) methods to treat the major problems with their
court systems: high costs and excessive delay. Court-annexed
arbitration i1s one of the most popular Innovations. Programs are
currently operating iIn at least twenty states and ten United
States Federal District Courts.

In 1986, Hawaii®s Court Annexed Arbitration Program (CAAP)
was i1ntroduced to "provide a simplified procedure for obtaining a
prompt and equitat a resolution of certain civil matters.” Hawalli
Arbitration Rule 2(A). Since May 1987 this experimental program
has been a mandatory, non-binding arbitration procedure for tort
cases with a probable jury award of $150,000 or less. At this
jurisdictional level, approximately 1500 tort cases per year are
eligible for the program across the state.

The major goals of the program are: 1) to reduce litigant
costs; 2) to iIncrease the pace of disposing of cases; and 3) to
maintain, if not improve, litigant satisfaction with Hawaii®s
civil jJustice system. CAAP seeks to achieve these goals by
eliminating unnecessary pretrial discovery and controlling the
pace of cases. In addition, the program attempts to stimulate
early settlement, and yet offers litigants a low cost 'day-in-
court” iIn the form of an arbitration hearing. Litigants who are
not satisfied with the arbitration award may "appeal'™ their case
and put i1t into regular litigation.

A considerable amount of national attention has been
directed to Hawaii®"s Court-Annexed Arbitration Program because
our program is unique in several respects. The program has the
highest dollar ceiling ($150,000) of any mandatory state
arbitration program in the country and it is the only state-wide
program. Most importantly, it appears to be the only program
making a major effort to limit pretrial discovery, and as such it
offers the greatest potential for reducing litigant costs.

The CAAP has operated In two different forms. Phase | began
in February 1986, and was a voluntary program for cases valued at
$50,000 or less. Phase 1l began in May 1987, and is a mandatory
program for cases valued up to $150,000. The current $150,000
program is referred to as Phase 1l. All data presented in this
report will refer only to Phase Il unless otherwise noted.



PROGRAM DESCRIPTION

Since May 1, 1987, when Phase Il began, all tort cases are
initially assigned to the arbitration program, and then attorneys
must request that their case be exempted from the program iIf they
believe the value of their case exceeds $150,000. After the
defendant®s answer is filed (or the last defendant®s answer if
there are multiple defendants), a volunteer arbitrator 1is
assigned to the case. The arbitrator must schedule a pre-hearing
conference within 30 days from the date a case iIs assigned and
determine what pretrial discovery will be allowed. Discovery Iis
only permitted with the consent of the arbitrator. The
arbitrator can attempt to aid iIn the settlement of the case iIf
all parties consent iIn writing. |If the case precedes to an
arbitration hearing, attorneys must file a pre-hearing statement
30 days prior to the hearing.

Over 400 lawyers now serve the program as volunteer
arbitrators. They are selected from lawyers who have at least )
years of experience and most of them practice personal i1njury
litigation. After a short, group orientation, the new volunteers
are added to the pool of arbitrators. Their names are placed
randomly iIn 5 person panels for each case. Each lawyer may

strike two names ensuring that at least one arbitrator iIs chosen
for each case.

At the arbitration hearing, the rules of evidence can be
relaxed and no transcription or recording Is permitted.
Arbitration awards must be in w: 1ting although findings of fact
and conclusions of law are not required. Awards are not limited
to the jurisdictional amount of $150,000. Awards must be filed
within seven days of the conclusion of the arbitration hearing or
within thirty days after the receipt of the final authorized
memoranda of counsel. The award becomes the final judgment 1f no
party files a written Notice of Appeal and Request for Trial De
Novo within 20 days after the award is served upon the parties.

IT such Notice of Appeal and Request for Trial De Novo is
timely filed, the case iIs scheduled for trial de novo.! The case
iIs then treated as If it never had been In arbitration and full
discovery 1is permitted under the rules of civil procedure.
However, no testimony made during the course of the arbitration
hearing i1s admissible iIn the trial de novo. There are
disincentives attached to the appeal process in the form of
sanctions for failure to prevail in the trial de novo. When
parties appeal, they must do at least 15 percent better at the

1. In the almost three years that CAAP has been in
operation, only one case has actually resulted iIn a trial de

novo. All other appeals have either settled before trial or
remain pending.



trial de novo than they did at the arbitration award or be
subject to sanctions of attorney fees up to $5000, costs of
jurors, and other reasonable costs actually incurred.

THE EVALUATION PROCEDURE

Researchers from the University of Hawaiil are evaluating the
program in the First Circuit, where approximately 1000 tort cases
per year are eligible for the program. Information for the
evaluation comes primarily from surveys of lawyers and the case
record database of the Arbitration Administrator. The evaluation
design randomly assigns one-half of the eligible cases to
arbitration and the other half are assigned to a comparison group
that goes through the regular litigation process. Since the
program began in 1986, more than 1500 cases have entered CAAP.
The majority of cases settle in CAAP and do not result iIn an
arbitration hearing. The ratio of settlements 1:0 awards 1is. about
3 to 1. Just over 50 percent of the awards are appealed, but so
far virtually all of the appeals have resulted iIn settlements on
appeal. Only one of the over 750 cases that have terminated
after entering CAAP has ended in a trial.

In the evaluation effort, more than 600 CAAP and comparison
cases have been surveyed, and more than 1000 surveys have been
completed and returned by lawyers. Although the comparison group
will figure heavily in the final evaluation, they are not
included iIn this interim report because very few have closed so
far. Furthermore, the comparison cases that have closed appear to
be early closings (85% settled before an answer was filed by the
defendant), and therefore they are probably not representative of
the typical cases 1n regular litigation.

Data in this report are drawn from five sources: (1) a case
record database maintained by the Arbitration Administrator; (2)
surveys of lawyers and arbitrators, conducted after a case closes
by settlement, award or dismissal, sampling cases iIn arbitration
or iIn the comparison group; () surveys of lawyers conducted
after an arbitration appeal i1s concluded; @ interviews and
focus group sessions with lawyers, arbitrators, insurance
industry representatives and others involved in tort litigation;
and (B) a general survey of the lawyers most active iIn CAAP.

The evaluation focuses on the following questions:

D Is CAAP reducing litigant costs?

2) Do arbitrators and lawyers comply with the basic
concept of limiting discovery?

K)) Is CAAP i1ncreasing the pace of litigation?

4) Are cases closed within prescribed time limits?

5  Are participants satisfied with arbitration?

6) Is there an adequate supply of arbitrators?

1)) Are arbitrators experienced enough and impartial?



PACE OF TERMINATIONS

The majority of lawyers report that CAAP is reducing the
time i1t takes to terminate their case. The one exception iIs that
a majority of defense lawyers report that their CAAP settlement

would have taken about the same time to close in regular
litigation.

Table 8 : Estimates of Time Savings

PLAINTIFF DEFENSE

SETTLEMENT AWARD SETTLEMENT AWARD
TIME WOULD BE LONGER

IF NOT IN CAAP 60 % 76 % B % 77 %

CAAP rules require that cases be completed within nine
months (270 days) of the service of the complaint. Our analysis
of the average time for closing cases, which we refer to as
"pace," 1s based upon the first 567 cases that have closed 1In
CAAP. The average pace is within the nine months for settlements
and just over nine months for awards. We do not have a statistic
from the judiciary on the averag< oace for cases iIn regular
litigation, but numerous sources t.ave indicated that cases 1In
regular litigation go to settlement conferences 18-20 months
after filing. Only 7 percent of settlements and 19 percent of
awards in CAAP exceed one year. This data on pace excludes cases
that terminated before the defendant answered, and such cases are
approximately 1/3 of all cases closed in CAAP.

Table 9: Pace of Case Closings
SETTLEMENT AWARD

AVERAGE PACE 223 days 283 days
LAST ANSWER UNTIL CLOSING

TIME FROM LAST ANSWER UNTIL CLOSING

< 270 days 71% 52%
271- 365 22 29
> 365 7 19

AVERAGE PACE FROM ARBITRATOR
ASSIGNMENT UNTIL CLOSING 167 days 197 days

TIME FROM ARBITRATOR ASSIGNMENT
UNTIL CLOSING

< 90 DAYS 10% 3%
91-180 51 35
181-270 32 52
271-365 6 8

> 365 1 3



While the overall program has a substantial number of cases
that extend beyond the 9 month deadline, the arbitrators are able
to terminate cases within nine months of assignment. In fact a
significant proportion of cases are closed much earlier. .60% of
the settlements and 38% of the awards occur within 6 months or
less. It 1s the delay in assigning arbitrators to cises which
accounts for almost 90 percent of the delays past nine months.
The average time to assign an arbitrator from the case entering
CAAP was 117 days, and from the defendant®s answer was 67 days.
The program administration reports that the delay occurs when all
arbitrators are assigned to pending cases. Under tha single case
policy the program must wait for cases to close until 5
arbitrators are available to form a panel for each new case.

REDUCING DISCOVERY TO REDUCE LITIGATION EXPENSES

The reduction of pretrial discovery i1s a chief feature of
CAAP, and i1t i1s the feature which is expected to produce lower
litigant costs iIn Hawaii"s program. Of more than 30 court-
annexed arbitration programs across the country, Hawali®"s appears
to be the only program that is attempting to reduce discovery.
Most other arbitration programs start to operate after discovery

is completed. At most, they limit the time for discovery, but
not the amount.

The majority of lawyers and arbitrators report that
discovery was reduced in CAAP. Discovery can be reduced either
because the arbitrator denies requests for discovery or because
lawyers voluntarily agree to limit discovery. The discovery
reduction appears to come mainly from lawyers voluntarily
reducing discovery. Denials of discovery by the arbitrator take
place in less than 1/3 of the cases.

Table 1: Estimates of Discovery Reduction

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

DISCOVERY REDUCED 73 % 83 % 65 % 70 %
(say lawyers)

DISCOVERY REDUCED 80 92 84 93
(say arbitrators)



Table 2: Views of How Discovery Was Reduced

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
VOLUNTARILLY 86 83 67 71
REDUCED (say lawyers)
PHASE 1| PHASE 11
SETTLEMENT  AWARD SETTLEMENT AWARD
VOLUNTARILY 85 83
REDUCED (say arbitrators)
Table 3: Denial of Discovery
PHASE 1| PHASE 11
SETTLEMENT  AWARD SETTLEMENT AWARD
DENIED DISCOVERY 12 % 26 % 21 % 32 %

(say arbitrators)

One concern about discovery reduction is whether i1t affects
the outcome of the case. A significant percentage of lawyers
think that discovery reduction did affect or may have affected

the outcome of their case (this finding is less characteristic of
settlements than of award cases).

Table 4: Effect of Discovery Denial

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
AFFECTED OUTCOME
YES OR MAYBE 15 % 40 % 37 % 53 %

(say lawyers)

Discovery reduction iIs important because a reduction iIn
discovery will lower discovery costs, v/hich are a part of
litigant ccsts. The majority of lawyers report that discovery
costs are lower in CAAP. The one exception is that majority of
defense lawyers report that discovery costs for settlements are
about the same iIn CAAP and regular litigation. Plaintiff"s

lawyers more often see CAAP as saving costs than do defense
lawyers.

Table 5: Discovery Costs of CAAP

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD
COSTS GREATER
IF NOT IN ARB 67 % 56 % 28 % 52

(say lawyers)



At this time we cannot say how much the program is actually
reducing costs, and we cannot even confirm that It i1s reducing
costs. Answers to these questions will not be available until
more comparison cases close. However, we do have data on what
the discovery costs have been for cases iIn CAAP. These discovery
costs are reported In the table below. Keep in mind that the
reported discovery costs for award cases underestimates the final
discovery cost of these cases because more discovery is likely to
be conducted if the case i1s appealed. The data show that
discovery 1Is more expensive In cases that go to awards than in
cases that settle, and discovery for the defense i1s generally
more expensive than for plaintiffs (the exception here is for
Phase Il awards). Interestingly, reported costs have declined
somewhat from Phase 1 to Phase 1l even though Phase Il includes
higher valued cases.

Table 6 - Discovery Costs Reported

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
AVERAGE DISCOVERY COST
Phase 11 $322 $980 $479 $865
Phase 1 $429 $825 $731 $926

Discovery costs for the majority of defense surveyed were
below $400, and almost 2/3 of the plaintiffs had discovery costs
iof less than $1,000. Only about 1/3 of the cases had discovery
costs in excess of $1 ,000 .

Table 7: Ranges of Discovery Costs

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
DISCOVERY COST
$0-399 24% 37% 60% 50%
400-999 40 24 27 7
1000 + 36 39 13 43

Of course discovery costs are just part of total litigant
costs. For the majority of cases we surveyed, fTor both the
plaintiff and the defense discovery costs were 10 percent or less
of the total costs. The largest part of litigant costs are
lawyers®™ fees, not the discovery costs. We estimated the fees
for plaintiffs®™ lawyers by computing 1/3 of the settlement or
award value, which iIs the standard contingent fee percentage. In
the cases for which we had the settlement or award amount, the
lawyers® fees for plaintiffs® lawyers averaged $10,946 for
settlements (nN=82) and $9,186 for awards (n=51). The average fee



computed for awards includes defense awards for zero damages.?
The plaintiffs®™ lawyer would not earn a fee In such cases.

For defense lawyers, the average fee was $2,928 for
settlements (n=45) and $5,955 for awards (n=42). The fees for
defense lawyers were taken from the figures reported by the
defense lawyers on the surveys. Bear in mind that if the award
is appealed, both plaintiffs®™ lawyers and defense lawyers will
continue to work on the case. The fee for the plaintiffs”®
lawyers will not change even though these lawyers work more hours
on the case because plaintiffs® lawyers are working on a
contingent fee. In fact, the fee of the plaintiffs®™ Ilawyers Iis
more likely to decrease because cases that settle on appeal often
settle for somewhat less than the award. 3 On the other hand,
defense lawyers will continue to earn more fees when the case 1is
appealed because these lawyers are working on an hourly fee. We
cannot estimate the defense lawyers fees on appeal until more
appealed cases close and can be surveyed.

For defendants, a reduction of discovery costs is likely to
also reduce lawyers®™ fTees because defense lawyers generally
charge an hourly rate. |If less discovery is allowed, presumably
the defense lawyers will bill fewer hours on each case. |If
discovery 1is being reduced by CAAP, defense lawyers are probably
making less money on each case they handle in CAAP. However, one
effect of CAAP 1is that some insurance companies ro-, pay defense
lawyers a flat fee for handling cases through the arbitration
hearing. We cannot estimate how prevalent the new flat fee
system has become or even what the amount of the flat fee Iis.
Neither iInsurance companies nor defense lawyers have discussed
the specifics of the flat fee arrangements with us.

For plaintiffs, a reduction of discovery costs will not
effect the lawyers®™ fee. Plaintiffs lawyers work on contingent
fee, typically receiving 1/3 of the total settlement as the fee.
After the plaintiff"s lawyer®s fee 1is deducted, the discovery
costs and any other litigation expenses are subtracted and the
plaintiff receives the remaining amount. Put simply, the fee cf
the plaintiffs®™ lawyer is not affected by the amount of work done
by the lawyer; the fee i1s purely a function of the size of the
settlement. IT CAAP reduces not only the number of calendar days
that a case remains open, but also reduces the amount of time a
lawyer needs to spend preparing the case, plaintiff®s lawyers
could be making more money per hour with CAAP. Additionally,

2. Twenty-two percent of the awards were defense awards,
and we did not calculate a contingent fee for these cases.

3. Of the fTirst 29 cases that settled on appeal after an
award, 18 cases, or 62 percent settled at a value of less than
the award.



because plaintiffs: lawyers often advance the discovery costs,
CAAP also will be benefit plaintiffs® lawyerp because they will
now advance costs for a shorter period of time. Furthermore,
earlier payment by the defendants to the plaintiffs will mean
that plaintiffs will have the use of their money sooner, which 1is
an economic benefit.

POTENTIAL SAVINGS IN LITIGATION COSTS

Although i1nformation from lawyer surveys indicates that the
majority of lawyers think that CAAP is cheaper than regular
litigation, until we have iInformation from the comparison cases
we cannot confirm that i1t is cheaper nor can we estimate how much
cheaper it might be. However, we can provide a range of
potential savings under certain conditions.

The first step is to estimate the number of cases that could
be i1n CAAP. IT a comparison group continues, approximately 1000
cases would enter the program each year; without a comparison
group, approximately 1500 cases would enter the program each
year.4 Plef.se bear in mind that the following analysis is purely
hvpothetical; no data that has been collected that support these
estimates of cost savings. However, 1t 1Is easy to project the
potential costs savings produced by CAAP at various levels of
reduction of litigation costs. For every $100 that CAAP could
reduce litigation costs, total litigation expenses annually 1in
the state could be reduced by $i00,000 #f the comparison group
remains i1n place. 5 If the. comparison group were eliminated, the

potential savings would be approximately $150,000 for each $100
average savings.

4. In the fiscal years 1985-85 and 1986-87, each year there
were approximately 1250 tort cases filed in the First Circuit.
One-half of the cases are being placed In the comparison group
and are not in CAAP. Approximately 500 tort cases are fTiled
annually i1n all of the other circuits combined. Assuming that 10
percent of the cases in CAAP are exempted because they are
estimated as being over the $150,000 limit, state-wide,
approximately 1012 would be eligible for CAAP each year (625
cases from the First Circuit plus 500 from the other circuits,
minus 10 percent for exempted cases). If there was no comparison
group, approximately 1575 cases would be eligible for the program
each year (1750 cases from the First Circuit plus 500 from the
other circuits, minus 10 percent for exempted cases).

5. This analysis assumes that 1012 cases average a $100
reduction. The $101,200 potential savings is rounded to $100,000



SATISFACTION WITH CAAP

We have not attempted to contact the individual litigants
who have had cases i1In CAAP to ask about their satisfaction with
the program. In most cases, iIndividual litigants, especially
injured plaintiffs, would not have had experience with other tort
litigation, and therefore they could not compare CAAP to regular
litigation. Instead we have asked the lawyers, virtually all of
whom have had cases i1n both CAAP and in regular litigation, to
indicate their level of satisfaction with the program and also to

indicate what they think the level of satisfaction was for their
clients.

The majority of lawyers reported being satisfied with CAAP
when they were surveyed about a specific case. They are
generally more satisfied with settlements than awards. Defense

lawyers are less satisfied with both settlements and awards than
are plaintiffs® lawyers.

Table 10: Lawyer Satisfaction

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
SATISFIED 96 % 75 % 75 % 63 %

ARBITRATORS, CASES & HEARINGS

Almost all lawyers report that the arbitrators were
experienced enough to handle the cases and were impartial.

Table 11: Lawyers®™ Views of Arbitrators

PLAINTIFF DEFENSE
SETTLEMENT  AWARD SETTLEMENT AWARD
EXPERIENCED ENOUGH 97% 83% 88 % 89%
IMPARTIAL 98 89 97 90

Arbitrators averaged less than 5 hours of work on
settlements and about 15 hours on awards. In Phase 11 the
average hours of arbitrator work per case has decreased slightly
from Phase 1. The amount of time that arbitrators spend on a
case varies widely. Half of the settlements are achieved in 3
hours or less, but 10 percent take from 9 to 30 hours. Similarly
20 percent of the awards take 8 hours or less, and 17 percent of
the awards take from 21 to 50 hours. This data suggests either
that cases vary considerably in the problems they present or that
arbitrators vary considerably in their style and skill at
managing the case, or perhaps both.



Table 12: Arbitrators®™ Work Hours
PHASE
SETTLEMENT AWARD SETTLEMENT
AVE. HOURS OF WORK
BY ARBITRATOR 6.1 15.8 4.5
HOURS PER CASE
0-3 39% 0% 52%
4-8 41 26 38
9-15 12 40 6
16-20 4 12 2
21-30 2 8 2
31-50 2 14 0

11
AWARD

L%
20
41
20
14

The lawyers reported that the majority of the arbitration

hearings took less than 4 hours to complete. However,

30 percent

of the hearings took 5 to 8 hours and 7 percent took longer than

9 hours.
Table 13: HOURS OF ARBITRATION HEARING
HOURS OF ARB. HEARING
1 -4 HOURS 72 %
5 -8 HOURS 20
9 + HOURS 8

The arbitrator is allowed to engage

process with the signed consent of all parties. However,

in the settlement

62 %
31
7

less

than halt of the arbitrators report being formally involved in

settlement efforts in Phase 11, which
declined since Phase I. We have heard 1in
groups that lawyers are not willing to allow settlement
discussions with the arbitrator because
fails,
information acquired during settlement discussions.

Table 14: Settlement Activities

IS a proportion that has
interviews and focus

if a mediated settlement
then the arbitrator would be improperly influenced by

PHASE 1 PHASE 11
SETTLEMENTS SETTLEMENTS
ENGAGED IN SETTLEMENT 71 % 41 %
(say arbitrators)
ASSISTED IN SETTLEMENT 55

(say arbitrators)

11



Data from CAAP records indicates that the average case 1is
valued at about $30,000. The average is higher in Phase II.

Almost 90 percent of the cases have settlements or awards of
$50 000 or less.

Table 15: AVERAGE SETTLEMENT OR AWARD
SETTLEMENT AWARD
Phase 11 $28,191 $31,426"
Phase 1 $20,880 $2.1,244
Table 16: Amount of Settlement or Award

AMOUNT OF SETTLEMENT OR AWARD Percentage Within Range

$0 - $ 50,000 8S %
$50,001 - $ 75,000 6
$75001 - $ 100.000 3
$100,001 + 2

When the jurisdicaitonal limit was raised to $150,000, many
people speculated that higher valued cases would be more complex,
and therefore 1inappropriate for an arbitration program. Very few
cases in the $150,000 program, however, are considered to be
complex by the lawyers.

Table 17: Case Complexity

PLAINTIFF DEFENSE
SET.LEMENT AWARD SETTLEMENT AWARD
COMPLEXITY 7% 16% 8 % 5%

HEARINGS

Accelerated pace and cost containment in CAAP do not prevent
litigants from having their "day in court.” Plaintiffs were able
to tell their stories to a neutral fact-finder by testifying 1In
virtually all (©6%) of the arbitration hearings. Defendants also
had an opportunity to personally respond and their testimony was
heard in 68% of those cases. Even though the plaintiff testified
at almost every hearing, expert testimony was heard iIn only one
third (36%) of the cases. Low levels of expert testimony at the
hearings may represent an iImportant cost saving for CAAP as well
as resulting in less iInconvenience for doctors and other
professionals.

6. This average calculated from 130 cases iIncludes the
defense or zero awards.
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IMPORTANT PROGRAM ISSUES

The 1issues of arbitrator quality, compensation, and supply,
have received much attention from the Judicial Arbitration
Commission. First, despite informal comments from the legal
community that some of the arbitrators might not be qualified to
handle cases or might be bias toward one side, the survey
evidence 1is overwhelmingly the opposite. Lawyers reported that
the arbitrator iIn their case was experienced enough and
impartial. This disparity between the general lore and specific
assessments may result from the CAAP procedure which allows each
side to exclude the two most unacceptable arbitrators on the
panel. While there may be some arbitrators that certain lawyers
think are unqualified, the lawyers are usually able to exclude
such arbitrators from their case with their preemptory
challenges.

In discussions of CAAP, sometimes an arbitrator whose own
law practice concentrates on representing plaintiffs in tort
cases is called a "plaintiff"s"” arbitrator, and, of course,
defense lawyers are called "defense” arbitrators. The
implication is that "plaintiff" arbitrators will give a better,
and presumably a higher, award to the plaintiffs and that
"defense”™ arbitrators will be better for the defense. This
assumption of arbitrator bias can be seen iIn the arbitrator
selection process. When an arbitrator panel of five names is
presented to the lawyers iIn each case, perhaps not surprisingly,
plaintiffs® lawyers mainly strike defense lawyers and defense
lawyers mainly strike plaintiff lawyers. The assumption iIs that
plaintiffs® lawyers would favor plaintiffs and defense lawyers
would favor defendants. However, the survey data indicates that
90 percent of the lawyers thought the arbitrator in their case
was impartial.

An examination of the zero dollar or defense awards also
suggests that bias does not exist. As of June 1988 the defense
awards, are almost identical for "plaintiff arbitrators”™ and
"defense arbitrators." In fact, on the basis of defense awards,
a defense lawyer has a sightly better chance of getting a defense
award from a plaintiff arbitrator. Plaintiff arbitrators made 13
defense awards out of 50 awards rendered; defense arbitrators
made 11 defense awards out of 54 awards. Furthermore, the
average dollar amount of awards also suggests either no bias or
at most a slight reverse bias. As of June 1988, average awards
were lower for plaintiff arbitrators ($31,769) than for defense
arbitrators ($32,735). Our conclusion is that there is no
indication that bias results from the type of the arbitrator®s
law practice.

Second, is the 1issue of arbitrator compensation. CAAP
currently operates through the volunteer efforts of several
hundred lawyers who serve as arbitrators. This 'pro bono" aspect
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of court-annexed arbitration is rare. Although no arbitration
program in the country pays the arbitrators at a rate matching
the income of a lawyer iIn private practice, most programs do at
least offer an honorarium or stipend. Some people have suggested
that CAAP should compensate arbitrators In some way to attract
and retain arbitrators or because of the economic benefits of the
program. In fact, the November general survey iIndicated that a
third of lawyers responding thought paying arbitrators would
improve the program, and this was the most common suggestion.

This evaluation does not take a position on this policy
issue of arbitrator compensation, but offers several
considerations. First, 1f CAAP actually reduces the costs and
increases the pace of litigation, then clear economic benefits
accrue to the defendant, the plaintiff, and the plaintiffs*®
lawyers, and there is an argument for compensating the lawyers
whose time is used to produce these savings. None of the people
or groups who appear to benefit economically from CAAP are
typically considered to be indigent, and therefore none of them
would be candidates for pro bono legal services.

Economic benefits may accrue to the person or corporation
(typically an insurance company) who pays the defense costs, and
who might save costs under CAAP; to the plaintiff who might
receive both a larger share of the settlement i1f litigation costs
are reduced and who might receive the settlement earlier; and to
the plaintiffs®™ lawyer who might save the time value of money by
advancing the costs of litigation for a shorter period of time.
And with reduced discovery, defense lawyers and private court
reporters who record depositions might be making less money on
tort cases with CAAP. If these people are not making less money,
then CAAP is probably not saving any costs.

Second, 1s an argument that some honorarium or other reward
IS necessary to attract, motivate, and retain arbitrators.
Although lawyers might be willing to volunteer for a while, some
lawyers might stop arbitrating unless they derive some personal
or professional benefit.

IT, under any theory, the argument for compensation is
persuasive, a strong note of caution iIs advised. Until data
from the comparison cases can be collected and analyzed, it
cannot be determined how much money, if any, 1is being saved by
using CAAP. Even 1i1f the CAAP savings 1is large enough to be
significant, the savings could be offset by the payment of a
stipend to the arbitrators.

Besides the economic argument against paying arbitrators,
there are other arguments as well. CAAP might be a means of
encouraging "pro bono" activity by lawyers whose practice
expertise would not otherwise lend itself to traditional forms of
"pro bono"™ activity. Furthermore, the amount of time that a
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