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CLA IM S  • M A D E  PREM IUM  SCHEDULE
Effective January 1,1989 • •

LIMITS O F  LIABILITY: E A C H  C LAIM A N D  A N N U A L  A G G R E G A T E
Id • Sth Year* |2GO,Om«>0.000 4500,000*1.000,000 $1,000,000*2,000,

41,000,003*3,000
ri acc i

Id year raui Jaa. 1,19*9 3,087 3398 4364
• 2nd j«ii renewal rates Jaa. 1, IMS 4312 1344 7369
• 3rd jiu riHwiI rate Jan. 1,1947 7,141 9375 12374
• 4lk ;ur riu*tl raUi Jan. 1, I M 1.027 10304 14390
• Slk year renewal rates Jan. 1,1965 Mri2 10301 14306

c l a s s :
Id year rates Jan. 1,1989 4,477 3396 6,740
• 2nd year renewal rates Jan. 1,1988 7,031 *330 11,736
• 3rd year renewal rates Jan. 1,1987 11315 15,161 20,441
• 4tb year renewal rates Jan. 1,1986 13,029 17356 23376
• 5th year renewal rates Jan. 1,1985 13,125 17387 23360

CLASS 2-A •
1st year rates Jan. 1,1989 6,066 7,451 9,454
• 2nd year renewal rates Jan. 1,1988 9386 12,728 16340
• 3rd year renewal rates Jan. 1,1987 16314 21387 29,651
• 4th year renewal rates Jan. 1,1986 18,747 24,972 33,980
5th year renewal rates Jan. 1,1985 18387 25,166 34351

CLASS 2-B/3
1st year rates Jan. 1,1989 7,655 9306 12,168
• 2nd year renewal rates Jan. 1,1988 12,742 16306 21,944
• 3rd year renewal rates Jan. 1,1987 21314 28,613 38 380
• 4th year renewal rates Jan. 1,1986 24,465 32,688 44384
• Sth year renewal rates Jan. 1,1985 24,650 32,944 44,942

CLASS 4
1st year rates Jan. 1,1989 11,032 13373 17336
• 2nd year renewal rates Jan. 1,1988 18310 24335 32,790
• 3rd year renewal rates Jan. 1,1987 32,138 42306 58,472
• 4th year renewal rates Jan. 1,1986 36,615 49,085 67,117
• Sth year renewal rates Jan. 1,1985 36395 49,473 67359

CLASS 4-A
1st year rales Jen. 1,1989 12,422 15371 20311
* 2nd year renewal rates Jan. 1,1988 21309 27341 37356
• 3rd year renewal rates Jan. 1,1987 36312 48,791 66339
• 4th year renewal rates Jan. 1,1986 41317 55337 76395
• 5th year renewal rates Jan. 1,1985 41338 56379 77,013

CLASS 5
1st year rates Jan. 1,1989 16391 21378 28,115
■ 2nd year renewal rates Jan. 1,1988 29319 38,703 51331
• 3rd year renewal rates Jan. 1,1987 50386 68,129 93,046
• 4th year renewal rates Jan. 1,1986 58,056 78,021 106381
• 5th year renewal rates Jan. 1,1985 58305 78,641 107,749

• PREMIUM COST IS 4 U A BOVE Sl .000.000̂ 2,000,000 LIMITS.
CLAIMS-MADE PREMIUMS PREPARED BY MRUMAN 4  ROBERTSON INC, CONSULTING ACTUARIES POR THE MEDICALINDEMNITY CORPORATION" CT ALASKA AM BASED as - A FTVE YEAR PRJONC STEP FOR REPORTED CLAIMS ADJUSTED ANNUALLY POR CLAIMS EXPERIENCE. w v k a i i o m *  ALASKA. AXt BAJtD
•  RETROACTIVE DATES AND RENEWAL PREMIUMS APPLY TO 2ND THROUGH STH YEAR ANNUAL RENEWAL FIRST YEAR PHYSICIANS ARE SUBJECT TO FIRST YEAR RATES
all pouctes are r e n e w e d e a c h year o n Ja n u a r y  i. all in a n d  r e n e w a l premiums are p r o rated subject t o  the first d a y  of ooverage u n d e r theORJG D* AL POUCY.
•  * SUBJECT TO 116 % INCREASE (RETROACTIVE TO 1(1/89) IF MICA'S FEDERAL TAX LIABILITY HAS NOT BEEN 
LEGISLATIVELY RESOLVED BY 7/1/89.



Coverage* are limited to the course and scope or employ­
ment or assoc iatioft with your group. The combined clinic/ 
group Insureds are subject to the single lim its of liab ility  
per occurrence and annual aggregate Umlls as procured.
Completion of the Physician’s and Surgeon's Professional 
Liability Group Application is required, along with comple­
tion of individual application for each physician to be in­
sured.

Discounts Per Limits of Liability
H Po m i  on Policy LS.QQ.fiQQ S1J3QQ.QQQ

1 0 0
2 9% 7*
3 II* 9*
4 12* 10*
5 13* 11*
6 14* 12*
7 IS* 13*
1 16* 14*
9* 17* IS*

Initial policy issuance subject to deposit of St,000 or two 
month’ s annual premium. Deferred payments are available 
in quarterly or semi-annual installments payable: 35%, 
25 %, 25 % and 15 % quarterly or 60 % and 40 % semi­
annually. Premium invoices should be paid upon receipt and 
the policy is subject to immediate cancellation if  payment is 
not received by the first day of the quarter in which the 
premium is earned. Carrying charges are computed at 10 % 
annual simple intercut on the unpaid balance.

In sta llm en ts ■ D eferred Paym ents:

PHYSICIAN'S RATE CLASSIFICATIONS

Class 1
Neurology
Psychiatry - excluding ECT;

Physicians • no surgery. Applies to general practitioners md 
physician specialists who do not perform obstetrical procedures or 
surgery (otheT than incision of boils and superficial abscesses or 
suturing of skin and superficial fascia) who do not ordinarily assist 

in surgical procedures.

Class 2
Neonatology
Opthalmology (Excluding Radial Keritotomy)

Physicians - minor surgery or assisting In major surgery. * 

Applies to general practitioners and physician specialists who 

perform minor surgery (including catheterization) or assist in 

major surgery.

Class 2-A
Emergency Medicine

Class 3
Physicians who include obstetrical procedures as any part of their 

practice. (May still be indicated as class 2-B on policy:) 

Physicians • major surgery *

Proctology 

Oioihinol aryngology 
Abdominal Surgery 

General Surgery 

Pediatric Surgery 

Thoracic Surgery 

Traumatic Suigery
Plastic and Reconstructive Suigery. excluding cosmetic surgery 

Urology
Gynecology (No Obstetrics)

Class 4
Anesthesiology

Class 4-A
Physicians • major surgery 
Therepeuiic Radiology 
Obstetrics • Gynecology 
Cardiovascular Surgery 
Hand Surgery

Plastic and Reconstructive Suigery, including cosmetic surgery 
Vascular Surgery

Orthopedic Surgery, excluding total joint procedures, 

spinal surgery md insertion of prosthetic devices.

Class 5
Physicians - major surgery 
Neurosurgery

Orthopedic Surgery, including total joint procedures, spinal sur­

gery and insertion of prosthetic devices.

• M ajor Surgery - involves operations in or upon any body 
cavity including but not limited to the crarnum, thorax, ab­
domen or pelvis, or any other operation that presents a 
distinct hazard to life because o f the condition o f a patient or 
the lenghtlt or circumstances o f an operation. It also includes 
removal of tumors (except skin tumors), open bone frac­
tures, amputations, abortions, removal o f any gland or 
organ, plastic surgery and any operations using general an­
esthesia.

NOTE: IF A PORTION OF THE PHYSICIAN S PRACTICE IS IN A SPECIALTY WITH A HIGHER CLASS THAN HIS 
NORMAL SPECIALTY. HE OR SHE WILL BE PLACED IN THE HIGHER SPECIALTY FOR RATING HJRPOSES.



PROFESSIONAL L IAB IL ITY COVERAGES

Explanation o f  Policy: T a ll C overages :

The C la im i-M ade Policy extendi professional liability 
protection to the physician, c lin ic or employee fo r claims 
reported in a single year, regardless o f when service is 
rendered as long as the incident occuned whilecontinuously 
insured under C laims-Made with M ICA . Thus, claims 
reported this year are covered by this year's po licy ; claims 
reported next year by next year's policy and so on.

M ICA 's premium rates are derived from  the historical 
pattern o f  reported claims resulting from  the performance o f 
professional services which fo rm  a "stair step" with an 
increasing number o f  claims being reported each year until 
the fifth year. In  the fust year, on ly  about 19 %  o f  the tot2l 
c la im srcsu lling from  professional services are reported; the 
second 39 % ; the third 78 % ; the fourth 93  % ; the fifth and 
subsequent years, about 100 % .

Cost:

In keeping with the "stair step" development o f  claims, the 
rates charged fo r the C laim s-Madc policy mature at the fifth 
year. Subsequent renewal policies arc charged at the mature 
rates. The specific cost o f coverage is shown within our table 
entitilcd C LA IM S -M A D E  PR E M IU M  SC H ED U LE .

A ll policies issued by M IC A  are renewed on January 1 o f 
each year. Y ou r first years and renewal rates arc pro-rated 
from  the first date o f coverage (inception date) o f  the original 
policy. Fo r example, if your continuous coverage became 
effective on July 1 ,1 9 8 5 , your annual renewal premium on 
January 1 ,1 9 8 9  would be pro-rated from  January 1 through 
June 30 on the fourth year rates and from  July 1 through D e ­
cember 31 on the fifth year rates.

L im its  o f L ia b ility :

M IC A ’ s professional and optional comprehensive general 
liab ility coverages are availab le with po licy lim its of:

5 20 0 .00 0  per occurrence/5600,000 
aggregate per calendar year.

5 5 0 0 .0 0 0  per occurrence/51,000 ,000  
aggregate per calendar year.

5 1 .0 0 0 ,0 0 0  per occurrence/S2,000,000 
aggregate per calendar year.

S l ,0 00 ,000  per occurrence/53,0 0 0 ,0 0 0  
aggregate per calendar year.

Should you step practicing or change to another insurance 
company, M IC A  guarantees availability o f a lim ited o r 
unlim ited Reporting Endorsement known as "tai!" coverage 
to cover subsequently reported claims. •  Tail coverage must 
be purchased by the insured within 30 days o f termination o f 
coverage, by cancellation or non-rcrw wai; or by term ination 
o f  employment o r association with the physicians insured 
under a master group policy.

"T a il"  coverage must also be recognized when a physician 
reduces rating classification to offset reduced prem ium 
charges while subsequently reported claims from  the higher 
specialty continues to occur. This iscuncntly being accom ­
plished on a pro-rata basis when the policy is u ltim ate ly 
terminated, but depends cn the company's ru les, rates and 
rating plans in e ffect at the time the physician's class reduc­
tion is made

C os t:

The cost o f  " ta il"  coverage will depend upon the length o f 
time you have been insured with M ICA , and w ill be subject 
to the company’ s rules, rates, and rating plans in effect at the 
time the unlim ited reporting endorsement is requested.

The tail premium is quoted as a one time cost but may be 
paid in installments. Refer to paragraph fN ST A LLM E N T S .

The fu ll prem ium for an Unlim ited Reporting Endorse ­
ment must bereceivedby the company within twelve months 
fo llow ing  its inception date. The Unlim ited Reporting 
Endorsement w ill be cancelled at the end o f this twelve 
month period i f  the fu ll premium has not been received at 
that time, and on ly  premium earned fo r this twelve month 
Reporting Endorsement period w ill be charged in accor­
dance with rates actuarially determined and filed with the 
D iv is ion  o f  Insurance.

Retirement Benefit:

An Un lim ited Reporting Endorsement (tail coverage) w ill 
be issued at no extra cost to any physician who has attained 
the age and years in the M ICA program (as per the schedule 
b e low ) and having completed five consecutive years as a 
M IC A  insured just prior to retirement:

A££
60
59
58
57
56
55

Years as M ICA Insured
5
6
7
8
9
10

* The policy limits In effect at the lime the Unlimited Reporting Endorsement is purchased will be applicable Just 
as If the policy had not been cancelled or terminated and the claim had been reported during the last policy year.



ATTACHMENT C 
Medical Insurance Exchange of Californ ia 

(MIEC) 1989 Coverage Civ ss if ica t ion and Premium Schedule



Medical Insurance Exchange of Californi;
1 9 8 9  C o v e r a g e  C l a s s i f i c a t i o n  a n d  P r e m i u m  S c h e d u l e

If you practice in more than one specialty, use the highest rated specialty.

CLASS SPECIALTY CLASS SPECIALTY CLASS SPECIALTY
2 Administrative Medicine 8 Gynecology (Only) !) ()i llmpedies, Excluding Spinal Surgery and
2 Affergy 8 Hand Surgery use of (.'hymopapoin
8 Anesthesiology 8 Head A Neck Surgery 10 Oiiriopedies, Including Spinal Surgery and
8 Assisting at Surgery

Cardiol.rgy, Excluding Cardiac Catheterization
4 Hematology use of (lliymnpapain

4 6 Industrial Medicine 8 Otolaryngology
ami Angioplasty 4 Infectious Diseases 9 Otolaryngology — 51 or more from Cosmetic

8 Cardiology, Including Cardiac Catheterization •I Internal Medicine, Excluding Cardiac Surgery
and Angioplasty Catheterization and Angioplasty 2 Pathology

0 Cardiovascular Surgery 6 Internal Medicine, Including Cardiac 4 Pediatries
8 Colon A Rectal Surgery Catheterization and Angioplasty 8 Pediatric Surgery
4 Dermatology, Excluding Hair Transplants 5 Neonatology 3 Physical Medicine and Rehabilitation
8 Dermatology, Including flair Transplants 3 Neoplastic Diseases 8 Plastic Surgery
7 Dermatology — liposuction 3 Nephrology 1 Psychiatry*
8 Emergency Medicine 5 Neurology, Excluding Invnsive Procedures 1 Psychiatry, Child*
4 Eodoiriiwlogy 8 Neurology, Including Invasive Procedures 2 Public Health

Family Practke/Ceneral Practice 10 Neurological Surgery 4 Pulmonary Diseases

3 — No Surgery 4 Nuclear Medicine 7 Radiology, Diagnostic and Thcrnpcutic

8 — Less than 5* of practice from Surgery 10 OBGYN 5 Radiology, Diagnostic Only

7
1 U  r

— 5f or more of practice from Surgery Mfl Occupational Medicine (Not Industrial) 7 Radiology, Therapeutic Only

10 — Including Obstetrics 5 Ophthalmology, Excluding Radial Keratntomy 4 Rheumatology

< Gastroenterology 7 Ophthalmology, Including Radial Keratntomy 8 Thoracic Surgery, Excluding Cardiovascular

4 General Preventive Medicine or 5% or more from Cosmetic Surgery 5 Urgent Carc Medicine

8 General Surgery 7 Urology

•Without ECT or drug sliock therapy. With ECT or drug shock therapy.use Class 4

Pai’tiacohip/Gc*-por*tion Liability and Full Time 
Employed Physicians—  7% if all partners/shareholders 
and: employed doctors have $500,000/1,500,000 limits;
2.5'i if all partners/shareholders and employed doctors have 
$1,000,000/3,000,000 limits or higher. Full Time Employed 
Physicians must carry limits at least equal to employer. 
Employer will be charged a percentage of Ihe premium 
charged for the employed physician’s classification at 
employer’s limits.

Secretaries, Receptionists and Bookkeepers —
No charge.

Optional Coverages:
Professional premises/limited non-owned automobile 
liability —  (Covers certain liabilities for injuries sustained 
by the public or for damage to property of third persons nt 
your offices. It also covers certain liabilities to injured parties

arising from an employee’s use of an automobile (not owned, 
rented nr leased to you) in the course of your professional 
practice, up to $ 100,000 for bodily injury and $25,000 for 
property damage, flefer to the policy for coverage specifics.

LIMITS OF LIABILITY: Bodily injurv, $500,000 each 
claim/aggregate, or $ 1,000,000 each claim/aggregate (to 
coincide with professional liability limits, hut not higher 
than $1,000,000); Property damage, $100,000.

PREMIUM: No additional premium for premises occupied 
as physicians’ professional offices. Clinics and other 
premises: refer to MIEC.

Defense coverage for miscellaneous liability
Provides up to $ 100,000 Icgnl defense coverage only for 
alleged acts or omissions involving:

■ Certain civil actions or proceedings, including a physi­

cian’s acts or omissions as an officer of a national, state 
or local medical or specially society;

» Alleged wrongful termination or discrimination ngnins 
an employee;

■ Drench of contract or other alleged misconduct in the 
nature of a commercial or fee dispute arising from 
professional practice;

• Assault, battery, false arrest or personal restraint, 
malicious prosecution or conspiracy arising from 
professional practice.

This optional coverage is folly described in Part IV of the 
MIKt.' policy and is subject to the terms nnil conditions of 
the policy and endorsements actually issued. MIEC’ pays 
BOX of legal expenses to a maximum amount of $100,000.

If you are interested in Part IV coverage, please contact 
MI V '. ifor an application and premium quotation.



MEDICAL INSURANCE EXCHANGE OF CALIFORNIA 

ALASKA

CLAIMS MAOE PROFESSIONAL LIAQILITV PREMIUM SCHEDULE 

EFFECTIVE AUGUST 1, 198'„

LIMITS OF LIABILITY: 5 0 0.000 EACH CLAIM / 1.500,000 ANNUAL AGGREGATE

DOCTORS C O V ERAGE

FIRST VEAR 
RETROACTIVE 
01/0 1/89 OR

RATES
DATES:
LATER

SECO ND YEAR RATES 
RETROACTIVE OATES: 
01/01/08 - 12/31/08

T HI R D  VEAR RA TES 
RETROACTIVE OATES: 
01/01/87 - 12/31/87

FOURTH VEAR RATES 
RETROACTIVE DATES: 
0 1/01/06 - 12/31/06

FI FTH VEAR RATES 
RETROACTIVE DATES: 
00/01/75 - 12/31/05

C L A S S I F I C A T I O N S ANNUAL Q UART E R L Y ANNUAL QUART E R L Y ANNUAL Q UART E R L Y ANNUAL Q UARTERLY ANNUAL QUARTERLY

I. COVERAGE CLA SS I 2. 124 531 4. 172 1 .043 5,304 1 .326 5.728 1 ,432 6,220 1,555

2. COVERAGE CL ASS 2 2,700 675 5,308 1 ,327 6. 748 1 .687 7,208 1 .022 7,9 16 1 ,979

3. COVERAGE CLASS 3 3.472 868 6.824 1 , 706 8,676 2. 169 9,368 2,342 10,176 2,544

4. COVERAGE CL ASS 4 3.856 964 7,584 1 .896 9,640 2.410 10,400 2,602 t1,308 2,827

5. COVERAGE CLASS S 4.436 1 , 109 B . 720 2. 180 11.084 2,771 1 1 ,972 2,993 13,004 3,251

6. COVERAGE CLASS 6 5,784 1 .446 1 1 .372 2.843 14,458 3,614 15,612 3,903 16,964 4.241

7. COVER AGE CLASS 7 9,640 2.410 18,952 4,738 24,092 6.023 26,020 6,505 28,268 7,067

B. COVERAGE CLASS B 13.880 3.470 27,292 6.823 34,692 8,673 37,460 9,367 40,700 10.177

9. COVERAGE CLA SS 9 19.276 4,8 19 37,904 9.476 48, 184 1 2,046 52.040 13,010 56,536 14.134

10. COVERAGE CLA S S to 26.212 6,553 51 ,552 12,888 65,528 16,382 70,772 17,693 76,808 19,222

1 . NURSE' T E C H N I C I A N 164 41 320 80 408 102 440 1 10 476 1 19

2. PHYSIOTHERAPIST 324 81 640 160 0 12 203 876 219 952 230

3. PHVS A S ST/NURSE PRAC 388 97 760 190 964 241 1 ,044 261 1 . 132 283

ALASKA 5 00.000 / 1.500.000 LIMITS
DATE PREPARED: M A R C H  29.1989
PROCEDURE: NEWPREM
USERID: KARENB



•  #  •  •
MED ICAL INSURANCE EXCHANGE OF CALI FO RNI A

ALASKA

CLAIMS MADE P RO F E S SI ON A L  L I A B I L I  TV PREMIUM SCHEDULE 

E FF E C T I V E  AUGUST 1 .  I 9 B 9

L I M I T S  OF L I A 8 1  L I  T V : 1 , 0 0 0 , 0 0 0  EACH CLAIM /  3 . 0 0 0 , 0 0 0  ANNUAL AGGREGATE

DOCTORS COVERAGE

F I R S T  VEAR RATES 
RETROACTIVE DATES:  

0 1 / 0 1 / 8 9  OR LATER

SECOND VEAR RATES 
RETROACTIVE DATES:  
0 1 / 0 1 / 8 8  -  1 2 / 3 1 / 8 8

TH I RD  VEAR 
RETROACTIVE 
0 1 / 0 1 / 8 7  -

RATES
DATES:

1 2 / 3 1 / 8 7

FOURTH VEAR RATES 
RETROACTIVE OATESi  
0 1 / 0 1 / 8 6  -  1 2 / 3 1 / 8 6

F I F T H  VEAR RATES 
RETROACTIVE DATES:  
0 8 / 0 1 / 7 5  -  1 2 / 3 1 / 8 5

C L A S S I F I C A T I O N S ANNUAL QUARTERLY ANNUAL QUARTERLY ANNUAL QUAR 1 fcRI. V ANNUAL QUAI11 ERL V ANNUAL QUARTERLY

1 . COVERAGE CLASS 1 2 , 4 9 6 6 2 4 4 . 9 0 8 1 . 2 2 7 6 ,  2 3 6 1 , 5 5 9 6 .  7 3 6 1 , 6 8 4 7 , 3 2 0 1 . 8 3 0

2 . COVERAGE CLASS 2 3 .  1 7 6 7 9 4 6 .  2 4 4 1 , 5 6 1 7 . 9 4 0 1 . 9 8 5 B . 5 7 2 2 ,  143 9 , 3 1 6 2 , 3 2 9

3 . COVERAGE CLASS 3 4 , 0 8 4 1 . 0 2 1 8 , 0 2 8 2 , 0 0 7 1 0 , 2 0 4 2 , 5 5 1 1 1 . 0 2 0 2 , 7 5 5 1 1 . 9 7 2 2 . 9 9 3

4 . COVERAGE CLASS 4 4 , 5 3 6 1 , 1 3 4 8 , 9 2 0 2 ,  2 3 0 1 1 . 3 4 0 2 , 8 3 5 1 2 , 2 4 4 3 , 0 6 1 1 3 , 3 0 4 3 , 3 2 6

5 . COVERAGE CLASS 5 5 , 2 1 6 1 . 3 0 4 1 0 , 2 6 0 2 , 5 6 5 1 3 , 0 4 0 3 , 2 6 0 1 4 , 0 8 4 3 , 5 2 1 1 5 , 3 0 0 3 , 8 2 5

6 . COVERAGE CLASS 6 6 , 8 0 4 1 , 701 1 3 , 3 8 0 3 , 3 4 5 1 7 . 0 0 8 4 , 2 5 2 1 8 , 3 6 8 4 , 5 9 2 1 9 , 9 5 6 4 , 9 8 9

7 . COVERAGE CLASS 7 1 1 , 3 4 0 2 , 8 3 5 2 2 , 3 0 0 5 . 5 7 5 2 8 , 3 4 4 7 , 0 8 6 3 0 , 6 1 2 7 , 6 5 3 3 3 . 2 5 6 8 . 3 1 4

8 . COVERAGE CLASS 8 1 6 , 3 2 8 4 , 0 8 2 3 2 . 1 0 8 8 , 0 2 7 4 0 , 8 1 6 1 0 , 2 0 4 4 4 , 0 8 0 11 , 0 2 0 4 7 , 8 8 8 1 I . 9 7 2

9 . COVERAGE CLASS 9 2 2 . 6 7 6 5 , 6 6 9 4 4 , 5 9 6 1 1 . 1 4 9 5 6 , 6 8 8 1 4 , 1 7 2 61 . 2 2 0 1 5 , 3 0 5 6 6 , 5 1 2 1 6 , 6 2 8

1 0 . COVERAGE CLASS 10 3 0 , 8 4 0 7 , 7 1 0 6 0 , 6 4 8 1 5 . 1 6 2 7 7  , 0 9 2 1 9 . 2 7 3 8 3 . 2 6 0 2 0 , 8 1 5 9 0 , 4 5 6 2 2 , b ! 4

1 1 . N U R S E / T E C H N I C I A N 1 9 2 4 8 3 7 6 9 4 4 7 6 1 19 5 1 6 1 29 5 6 0 1 4 0

i 2 . P H V S I OT H E R A P I S T 3 8 4 9 6 7 5 2 1 8 8 9 5 6 2 3 9 1 . 0 3 2 2 5 8 1 . 1 20 2 8 0

1 3 . PHVS A S S T/ NU R S E  PRAC 4 5 6 1 14 8 9 6 2 2 4 1 . 1 3 6 2 8 4 1 . 2 2 8 3 0 7 1 , 3 3 2 3 3 3

ALASKA 1 , 0 0 0 , 0 0 0 /  3 . 0 0 0 . 0 0 0  L I M I T S
DATE PREPARED:  MARCH 2 9 , 1 9 8 9
PROCEDURE:  NEWPREM
U S E R I D :  KARENB



ATTACHMENT D 
Arizona and North Carolina Bills



Senate Engrossed House si l l

S t a t e  c f  A H a o n  

H v U S S  O f  R o ; ; f d >c 'Trj 1 rtv --n 1 r.t.r. LfgUUtu''* 
F t  f i t  f i t - g u U r  S e s s i o n  

1$6J

Chapter 290 

HOUSE BILL 2467

AM ACT

MAXING IH APPROPRIATION TO THE DEPARTMENT OP HEALTH SERVICES TOR T H E  
W K ' t t  0? PA ft NO ADDITIONAL MEDICAL MALPRACTICE PREMIUM COSTS FOR 

PERFORMING Th; 0€lIVtftr OP INTAhTS AT CERTAIN rural HOSPITALS; prescribing 

IDENTIFICATION Of QUALIFYING HOSPITALS ANO PHYSICIANS; PRESCRIBING 

EVALUATION Of REQUESTS fOft ASSISTANCE; PRESCRIBING LIMITATIONS, AMD
PRESCftlDPiG STUDIES AND REPORTS.

&s It enacted by the Lt31s 16tv»re of the S u u  0? Arizona;
Settlor, 1.

A. The sum of one (ignored ninety-five thousand dollars is 
appropriated from the state general fund to the department of health 

services for the purposes described in subsection B of this section,

B. The department snail identify areas m  the state that are 

undeserved with regard to obstetrical services. For purposes of this
section, an area shall be considered underserved with regard to

obstetrical services if the area satisfies any of the following;

1 . fifty por cent or more of resident live-births Gccur outside the 
city or town of residence.

Z . Cities or towns where obstetric services are threatened with
discontinuance.

3. CUies or towns hav-ng a population of less than ten thousand 
where prenatal services are not provided by a physician.

4. CUies or towns having e population of less than ten thousand

whrpe obstetric backup services for a physician are not available.

5. cit<ss or towns wnere the average number of prenatal vis U s  are

less than the state average.

C. The department shall Identify those physicians who practice in 

areas defined In subsection 3 of this section who meet the following;
I. Shall have current obstetrical delivery privileges at one or 

more rural, non-federal hospitals.



h.B. 2*67
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2. -Shall ll<5 fi f i ' / S l t  ?! vY '^ r  *1th th* ArUOOa he»V< C4re COSt 
containment system W o  r.«» ejtablfsnad 4 contract for oDsUtrical services 

with at i64$t one c*p .K"'v o" t**e system's prapt'd contractors.

3. Tne physician s^WI be 11 ce">ec? by tha appropriate 1ice"sjre

b o a r d . r. # . . J • . .. *. . J . J . . . k i ..... * . . . L V . .. # J i J . 4 J — .
*e " ii*y p*)Vcier; w o  p«rfona it 
wno a* a required tc pay an . 

■vide* Shall he allgip’e to ret 

FW.ily pryslci4*s

than fifty deliveries 

eddU 10<”«21 prfe-.lufti to per for:,*. 

Cfiivs a*i amount not to exc.ee 

• W o  perform iK*£ twn fifty 
!c!U local pe*-Ti { u'ti to 

not to 
to pay w  

QibU to 
. . .. one -half

shall be. cont ingc* t

subsection f of this 

ceipt of tne second 

section.

requests have been assi 

d e p i c t e d .
F. Tne financial assistance awarded pursuant to subsection £ of 

this section shall be used fcr each physician who fleets the qualifications 

of subsection C of this section, 1$ under contract with the department to 
rev,*in in practice in the rural area for the contract year ano who 

provides a report upon completion of one-half of the contract t w m  and 

upon conclusion of the contract to the department which identifies the 
nuflOar of women to whom the physician has provided medical services during 
delivery, the aj?s cf the women, the number of prenatal visits eich woman 

received, the number of women who are et or below federal poverty 

standard, the number of Arizona health care cost containment system 

enrolled woifreft served &r><* ^hc ^surance status of the women. Contracts 

pursuant to this section &rt cxsmpt from the requirements of title 41, 
chapter 23, Arizona Revised Statutes. f

HE:S i & r , - ; cm >r%7r*fG7iT:j •****! t.



a d e q u a c y  o '  
u n i v e r s i t y  c  
I n c l u d e  t n e

v 4 do b s t e t r i c a l  s r v i t t - s  i n  r u r a l  u n d e r s r  
f  A r i z o n a  c o l l e g e  o f  m e d i c i n e  s h a l l  e e v s i c p  a  

u s - :  c f  e ; ' - i v « t  i c n a l  s u b s  i d l e s  d e s i g n e d  t o
t h ei d e n t i f i e d  < r a . f $ t v *  c i e ;  I n

p f i m . a - y  h e a l t h  e a ' f e  s ^ v U t j

d r  1 l v e » 7

1 it r y r a 1

a r e  i f .  T h e  
p l a n  w h i c h  m a y

o v e r c o m e  a n y

f  • * • * • C S I f  t AI v  v v t ^ • v« C* i v ' > #' i* /* '  ? ** 'I A /*
r c i  -j  f g

o f  o b s t e t r i c a l  c a r e  o r  o t h e r  

A r i  z o n a . T r . e  p  l a n  $ h a  ' i 1 1 n c  1 t i d e

n e e d * .  U e u i M c W i o
e d u c a t i o n a l  s u b s i d i e s ,  i d e n t i f i c a t i o n  o f  f u n d i n g  

o f  8 ‘ t e i v , 4 t 1 v e  f u n d i n g  s o u r c e s  a n d  n e c e s s r y  

l e g i s l a t i v e  a c t i o n  t o  U i p ' e T o n t  t h e  r e c w s w . d a t l o n s .  T h e  u n i v e r s i t y  c r 
A r i z o n a  c o l l e g e  o f  i r . i d U ' n e  s n a i l  s u t - m U  t n e  1 r  r e p o r t  
p r e s i d e n t  o r  t n «  s e n a t e  a n d  s p e a k e r  o f  t h e  h o u s e  o f  

F e b r u a r y  1 ,  1 9 5 0 .

H .  T r i e  d i p  a **;.«?. r , t  s r a 1 ! s u b m i t  a  w r i t t e n  r e p o r t  
t h e  p r e s i d e n t  o f  t h e  s e n a t e  a n d  t h e  s p u r . t r

t o  t n e  g o v e r n o r ,  

r e p r e s e n t a t i v e s  o y

t o
o r

' .Or

r e p r e s e h C e U m  o n  o r  b e ' o u ' f e b r u ;

the govsr 
the house of 

ary 1, 1990 on the number of physicians 

who havt applied and the r;under of physicians who received financial 

assistance provided pursuant to subsection I of this section. One year 
from the effective date of this section, the department snail evaluate tne 

effectiveness of the- financial assistance provided pursuant to this 

section and shall on or :efo;,e January l, 19$L, submit a written report of 

U s  findings to the govern, the president of ths senate and the spe4'»;̂ r 

of the ficuss of representatives. Tne report shall include recowfciwations 
regarding continuation of the financial assistance, the number of 

physicians who received financial assistance wno plan to continue 

providing prenatal and delivery services in rural Arizona and legislative 
action necessary to 1;rtprove the control, distribution and cost 

effectiveness of the financial assistance,
I ,  T n $  a p p r o p r i a t i o n  fofirffl 1 n  t h i s  s e c t i o n  1 s  e x e m p t  f r o m  s e c t i o n  

3 5 * 1 9 3 ,  A r i z o n a  R e v i s e d  S t a t u t e s ,  r e l a t i n g  t o  l a p s i n g  o f  a p p r o p r i a t i o n s .

• A p p r o v e d  b y  t h e  G o v e r n o r  J u n e  2 $ ,  1 9 8 9 .

F i i £ & J n  t h e  O f f i c e -  c f  S e c r e t a r y  o f  S t a t e  J u n e  2 8 ,  1 9 8 $



H E A L T H ,  v a r A A C ,  A S i N S  A.' iD EKYIRE- n HD s T ( C a n t ' d . )

or§anizat<o".5 ard their e.j,.p1 cytes who d'stribuU feed to tne public at ro 
charge. Eliminates g^os* re:*Ugcrce 2rd recklessness as grounds for civil 

action or cri.liir.al pf o s e y a t  ion.

KjV; - -coo’ ‘ • • •isv; ;̂'c-;••*>‘-Kc.it-*.<H #A ? v  * $ - ►  *5n  .KCW.:.... Rural ohys.icia.rs.:.
l ic i . .$ .U .Lu .?Js .> .  (H.B.., * Chapter 290

Appropriate; $!?$#0C*O from the state general fund to the deps’,U*'-.t of 

health services (OKS) to provide financial assistance to rural allopathic 
and osteopathic phyjici v  s’. The appropriation is exempt from lapsing.

Requires ths £tepar-.»£n: of Health Services (DHS) to identify areas 

that are underservad with regard to obstetrical services and to identify 

licensed physicians In those areas who have current obstetrical delivery 

privileges at one or K ’e ru^al, non-federal hospitals and who are AHCCCS 

registered providers.

Tne financial assistance is not to exceed SS,000 for family physicians 

who perform less than 50 deliveries ard who pay ar. additional insurance 
pre-.7.iuff to perfc-'-r. obstetrical services and 1s not to exceed $10,000 for 
both family physicians who perform more than 50 deliveries and 

obstetricians who pay an additional insurance premium to perform 

obstetrical services. Tne financial assistance shall be made In two 

payments during the year upon receipt of information reported by the 

physicians. Financial assistance shall be determined on the basis or the 
area's need for obstetrical services end meeting the criteria established 

for underserved areas.

Requires the University of Arizona College of Medicine to develop a 

plan to address the delivery of health care services in rural Arizona. Tne 

report shall be submitted to the Governor, President of the Serste and 

Speak*” of the Kcjse of Reprgj^sUti ve$ by February 1, 1930.

Requires the OHS to report to the Gcverno-, President of the Senate 

and Speaker of the Hbusa cf Reprg$sotatives by February 1, 1SSC on the 

status of the initial distribution of the financial assistance. Tne CHS 

shall report again by January 1, 1591, cn the effectiveness of the program,

Contracts with qualifying physicians are exempt from the requirements 

of the state procurement code.

JMn^JUajJiLaliYft committee; health cmJlLAt.J1Z&1 - Chapter 2 1 6 ....

Establishes a 23-member Joint legislative committee o'1 health care to 
gather i«d compare statistical information concerning the Inability of

many Arizonans to obtain health care Insurance. Requires the committee to

develop a written report, to be submitted to the Governor, the President of
the Senate ard Speaker of tne House of Representatives by December 31,

1S89.
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S h o r t  T i t l e  R u r a l  O b s t e t r i c a l  C a r e  I n c e n t i v e ( P u b i c :  ^

S p o n s o r s -  R e p r e s e n t : ;  c i v - : '  H i n ‘v .  F2. W a r r e n .  a m i  W o o d  a  i d

R e f e r r e d  t o ;
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A  B I L L  T O  B F  E N T I T L E D  

A N  A C T  T O  A P P R O P R I A T E  F I N D S  T O  T H E  D E P A R T M E N T  O F  H U M A N  

R E S O U R C E S  T O  E S T a B L f S K  A  P R O G R A M  T O  C O M P E N S A T E  F A M I L Y "  

P H Y S I C I A N S  A N D  O B S T E T R I C I A N ' S  W H O  A O R F . E  T O  P R O V I D E  

P R E N A T A L  A N D  O B S T E T R I C A L .  S E R V I C E S  [ N  C O U N T I E S  T H A T  A R E  

U N D E R S E R V E D  W I T H  R E G A R D  T O  T H E S E  S E R V I C E S

W h e r e a s ,  t h e r e  a r e  c u r r e n t l y  2 2  c o u n t i e s  i n  t h e  S t a t e  w h i c h  h a v e  n o  

p h y s i c i a n s  t o  p r o v i d e  p r e n a t a l  o r  o b s t e t r i c a l  c a r e  i n  t h o s e  c o u n t i e s ,  m o s t  o f  w h i c h  a r e  

r u r a l  c o u n t i e s ,  a n d

W h e r e a s ,  t h e r e  a r e  2 0  c o u n t i e s  i n  t h e  S t a t e  i n  w h i c h  T n o r e  c h a n  h a l f  o f

t h e  e x p e c t a n t  m o t h e r s  m u s t  l e a v e  t h e  c o u n t y  f o r  o b s t e t r i c a l  c a r e  b e c a u s e  t h e r e  a r e

n o t  e n o u g h  p h v s i c i a r . s  i n  t h e i r  h o m e  c o i m t v  t o  p r o v i d e  o b s t e t r i c a l  c a r e ;  a n do r /  + l

W h e r e a s ,  p r i o r  t o  1 ^ 8 5  n e a r l y  5 0 0  f a m i l y  p h y s i c i a n s  i n  N o r t h  C a r o l i n a  

w e r e  p r o v i d i n g  o b s t e t r i c a l  c a r e ;  a n d

W h e r e a s ,  a f t e r  s e v e r e  i n c r e a s e s  i n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s ,  s o m e  i n  

e x c e s s  o f  t h r e e  h u n d r e d  f i f t y  p c ' t e n t  . ' 3 5 0 A ; ) ,  t h e  n u m b e r  o f  f a m i l y  p h y s i c i a n s

p r o v i d i n g  o b s t e t r i c a l  c a r e  h a s  d r o p p e d  t c  1 8 9 ,  a n d  n u m e r o u s  o b s t e t r i c i a n s  h a v e ;

d r o p p e d  t h a t  p a n  o f  t h e i r  p r a c t i c e ;  a n d
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CENTRA! ASST MI': 1 Y OF NORTH CARO! LNA S E S S I O N  1 9 S S

W h e r e a s  ;c -i i n  ' . b e  I m re  • . s r  o f  L i t  S m t e  t o  p r o v i d e  q u j l ' r y  p r e n a t a l  a n d  

K o n r  i n '  c a r c  a . i d  c o  p r o • t  , . c . * c ? v  t o  h e * : ' :  ’o r  i 11 . i s  c .  . r c . s .  N o w . t n e ' e r o . - e .

V . c  G e n v i o !  A s s e m b l y  o f  N o e l '  C  / :■ •. •«:>

S e c t i o n  1 F ' O  r,  t S .  f u n d '  . p p . ' o p .  . a t e d  f r o m  ? h e  C c . v j !  F u n d  t o  : h e  

[ ) - p i i t r t e o i  o f  H s i v i  R . i r c - s  T r . m  • u  ■ t b l ' d - * d  a  r e s - i : . t  o f  n i n e  h u n d r e d  f i f t y  

t h o u s a n d  d o l l b ' s  ( S  7 5 0 . 0 X 1 )  t o r  t h e  f S S - 3 '  I V T  ye. ' . ,* t o  f u - ’ d  :• n - v w  p r o g r a m  t o

c o ;. p e  *, sr.  t e  a  m  • , v n v  •> c . a , d  o ' -. - ;• w r . :• j g - e e  c o  p r o v i d e  p r e n a t a l  a n d

o b s ' e t r  c a !  s e n » . c e *  . r .  c - v e n u e > ■ ' - r > i r v e . r .  v v ; t n  r e c u r s  t o  C n e s e  s e ;  v i c e s

T h e  D o i s i o i i  o f  H e a l t h  S e r v i c e s  -*h c *! : V a c  v ' e >  d e t e r r . i . ' n i n g  t h e  c o u n t i e s  t h a t  a r e

u ' t d e f s e - v f d  w i t h  r e s p e c t  c o  o b o - ; I c T  - : a - e  T u t  a r e  t o  b e  p a r t  o f  t h e  p r o g r a m ;  t h IC

. O ' o f  t h e  o b s t e t ;  vCAi s e r v e ? . '  f h . o  d e  p r o v i d e d  b y  a  p h > s :c i a - r .  f o r  t h a t

(2 )

p h y r c i u . o  t o  b e  e l i g i b l e ’ t c  r e c e i v e  c . s d  o a  n e e  u ' d e r  t h e  p r o g - a t n ;  a r d  t h e  a m o u n t  a n d  

i i a i ' . r - e  c  f  t h e  a s s i s t a n c e  t o  b e  p c o d n - ;  c ’. ' g  b ; e  p h .  s i o i a r . s .  S p e c i f i c  r u l e s  i s s u e d  b y  

t h e  D i v i s i o n  o f  H e a l t h  S c " ' . ' : c e s  g : > v n  g  :• G > n e w  p r o g r a m  s h a l l  i n c l u d e :

( ! )  A  p h y > L ’ : a n  w h o  p r o v i d e s  o b s t e t r i c a l  c u r e  i n  a  c o u n t y  t h a t  i s

d e s i g n a t e d  a s  b e i n g  m d e r  i c r v e j  f o r  p r e n a t a l  a n d  o b s t e t r i c a l  c a r e

b v  t h e  O i v i s n t n  o f  H e a l t h  S e r . i c e s  w i t !  b e  c o m p e n s a t e d  f o r  e i t h e rt 1

t h e  d i f f e r e n c e  b e t w e e n  h :s  p r e m i u m s  w i t h  o b s t e t r i c a l  c u e  c o v e r a g e  

a n d  h i s  p r e m i u m s  w ; c b o i . r  o b s t e t r i c a l  c a r e  c o v e r a g e ,  o r  s i x

t h o u s a n d  f i v e  h u n d r e d  J o T - u s  ( 5 6 , 5 0 0 ) .  w h i c h e v e r  i s  l e s s ;

P h y s i c G n s  p r o .  d m g  o b s t e t r i c a l  c a r e  t h r o u g h  a n .  a r r a n g e m e n t  w i t h  

t h e i r  l o c a l  h e a l t h  d e p a r t m e n t  s h a l l  h a v e  t h e  o p t i o n  o f  p r o v i d i n g  

t h e  c a r e ,  a t  t h e - -  o f f i c e s  o r  a t  t h e  f a c i l i t i e s  o f  t h e  h e a l t h  d e p a r t m e n t  

o b s t e t r i c a l  c l i n i c :

N o  p h y s i c i a n  s h a l l  b e  r e q u i r e 5 t o  a s s u m e  m a n a g e m e n t  o f  t h e  c a r e  

o f  a n y  o b s t e t r i c a l  p a t i e n t  i f  t h e  l e v e l  o f  c a r e  r e q u i r e d  f o r  c h a t  

p a c i e n t  i s  b e y o n d  t h e  p r o f e s s i o n a l  c o m p e t e n c e  o f  c h a t  p h y s i c i a n ;

( 4 )  P h y s i c i a n s  e l i g i b l e  f o -  p a y m e n t  u n d e r  t h i s  p r o g r a m  s h a l l  b e

l i c e n s e d  t o  p r a c t i c e  m e d i c i n e  i n  t h i s  S t a t e ,

P a r t i c i p a t i n g  p h y s i c i a n s  s h a l l  p r o v i d e  c o m p l e t e  o b s t e t r i c a l  c a r e  f o r  

c o v e r e d  p a t i e n t s  i n c l u d i n g  p r e n a t a l  c a r e  a n d  d e l i v e r y ;  p r o v i d e d ,  

h o w e v e r ,  p h y s i c i a n s  i n  a  c o u n t y  w i t h o u t  a  f a c i l i t y  f o r  o b s t e t r i c a l  

d e l i v e r y  a r e  s t i l l  e l i g i b l e  i f  t h e y  p r o v i d e  o r . l y  p r e n a t a l  c a r e ;

(3)

(A)

Page 2 H ou se  D R H 7 3 4 2
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( 6 ^  T h e  !»r » f v  i « v t v  r a n e e  r * ( e >  f o r  0 b s c e t j i e c i  c v t  t o  b e  u s e d  c o

d e t s r u v n c  - ' v t r : • • : • - u r . d e '  t h i s  p r o g r a m  s h a l t  b e  o a s e d  o r ,

O l ' S t e " > : < - •  0 /  C : ( V. f .  0 0 0  5 1 . 0 0 0 . 0 0 0  c o v e r a g e  a t  3 n u u i r e

rate, arc!

? ' • > -  • -  -  -  • . o e n . s u t o d  - n e e :  t h i s  p r o g r i r r ,  s h a l l  n o t  r e i u s e  c o

p r o  O d e  O b v - r t r - v t i ;  c a r e  f o r  a n y  p a t i e n t  b a s e d  o n  s h e  p a r e n t ' s  

c v o p . o n . V  S t a t u s  j :- j b s l i t * .  t o  p a y .

S e c  2. Th . i .>  s u e  < h r , i i  b e c o m e  e f f e c t i v e  J u i v  i .  1 9 S L

( R ( .
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N  i . C . r . A

S  T i t l e  R u r c !  O l v . t e ’ . m M  C a r c  F u n d s ( P u b l - . c )

S p o n s o r s -  S e n a t o r s  S >. a m  a n d  W . n n e r

R s f e r r c d  (O:

A  B I L L  T O  B E  E N T I T L E D  

A N ’ A C T '  T O  A ? P R O F R : a T L  r . .  N D S  T O  T H E  D E P A R T M E N T  O F  H U M A N  

R E S O U R C E S  F O R  T H E  R U R A L  O B S T E T R I C  A S  C A R E  I N C E N T I V E  

P R O G R A M .

T h e  G e t w f . i l  A s s e m b l y  o f  N c r r . h  C r . r e t i n a  e n a c t s :

S e c t i o n  ! .  T h e r e  i s  a p p r o p r i a t e d  f r o m  t r i e  G e n e r a l  F u n d  t o  t h e  

D e p a r t m e n t  o f  r L m a n  R ^ v u r e c s  t h e  s u m  o f  c u e  m i ! l i o n  d o l l a r  ( S l . 0 0 0 . 0 0 0 }  f o r  t h e  

1 9 3 9 - 9 0  f i s c a l  y e a r  a n d  t h e  s u m ,  o f  u c  r t i l l i o n  d o l l a r s  ( S : . 0 0 0 . 0 0 0 )  f o r  ( h e  1 9 9 0 - 9 1  

f i s c a l  y e a r  t o  f u n d  t h e  r u r a l  o b s t e t L e M  c a r e  i n c e n t i v e  p r o g r a m .

T h e  r u r a l  o b s t e t r i c a l  c a r e  p r o g r a m  sin a 11 c o t . p e n  s a t e  f a m i l y  p h y s i c i a n s  

a n d  o b s t e t r i c i a n *  w h o  a g r e e  t o  p r e s i d e  p r e n a t a l  a n d  o b s t e t r i c a l  s e r v i c e s  i n  c o u n t i e s  

t h a t  a r e  u n d e r s e r v e d  w i t h  r e g i m  J  t o  t h e s e  s e r v i c e s .  T h e  C o m m i s s i o n  f o r  H e a l t h  

S e r v i c e s  s h a d  a d o p t  r u l e s  d e w :  m .  n i n e  t h e  c o u n t i e s  t h ? c  a r e  - j - d e r s e r . e d  w i t h  r e s p e c t  

t o  o b s t e t r i c a l  c a r e  t h a t  a r e  t o  b e  p a r t  o r  t h i s  p r o g r a m ,  t h e  s c o p e  o f  t n e  o b s t e t r i c s :  

s e r v i c e s  t h a t  a r e  c o  b e  p r o v i d e s *  b y  a  p h ; s ' e i a n  f o r  c h a t  p h y s i c i a n  r o  b e  e l i g i b l e  t o  

r e c e i v e  a s s i s t a n c e  u n d e r  t h e  p r o g r a m ,  a n d  t h e  a m o u n t  a n d  n a t u r e  o f  t h e  a s s i s t a n c e  t o  

b e  p r o v i d e d  t o  e l i g i b l e  p h . s i c a n s .  S p e c i f i c  r u l e s  i s s u e d  b y  t h e  C o m m i s s i o n  f o r  

He a l t h  S e r v i c e s  g o v e r n i n g  t h i s  p r o g r a m  s h a l l  i n c l u d e :

( 1 )  A  p h y s i c i a n  v v h e  p r o v i d e s  o b s t e t r i c a l  c a r e  i n  a  c o u n t y  t h a t  is^ 

d e s i g n a t e d  a s  b e i n g  u n d e r s e r v e d  f o r  p r e n a t a l  a n d  o b s t e t r i c a l  c a r e
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egislative Research Agency
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January 5, 1989

MEMORANDUM

TO: Representative Sam Cotten

ATTN: David Rogers

FROM: Patricia YoungV\
Legislative Analyst

RE: Tort Reform Legislation
Research Request 90.104

You asked this agency to provide information on recent changes to laws 

governing compensation for personal injury or property damage--the tort system. 
You specifically requested the Allowing information:

a summary of significant tort reform measures passed or pending 

in other states and nfo'mation on the effectiveness of the 

changes;

a comparative summary of attempts and/or proposals by other states 

to establish alternative tort claims resolution systems;

a list of states which provide for "prejudgment interest" and 

information on how those provisions work; and

copies of reports generated by this agency and its predecessors 

relating to these issues.

Legislative responses to the increasing cost and declining availability of 

liability insurance can be broadly categorized into civil justice--or tort-- 

reform measures, insurance regulatory reform measures, and risk management 

measures. According to Brenda Trolin, senior insurance specialist with the 

National Conference of State Legislatures (NCSL), at least 10,000 bills were 

introduceo and 44 states enacted legislation in 1986, and in 1987, more than 

13,000 bills were introduced. Throughout the most recent cycle of the 

insurance "crisis," certain trends and phases in legislative effort have become 

apparent. Early in 1986, the emphasis was on civil justice reform. The 

legislative focus in 1987 turned to immunitier--from sovereign immunity
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extended to counties, cities, and towns, to Immunity from oersonal liability 
extended to groups of public employees and volunteers/ More recently, 

however, because reforms provided little or no Immediate relief to the high 
cost of Insurance, legislative activity 1n civil justice reform has declined, 
and the focus has shifted more to regulation of the insurance industry. A 

major event in 1988--the anti-trust lawsuits filed by 19 state attorneys 

general, including Alaska's, charging that four of the largest Insurers 

conspired to fix prices and limit the availability of liability insurance-- 

punctuates this shift.2

In 1989, the majority of legislative activity regarding liability dealt with 

regulation of the automobile insurance industry. The most notable automobile 

insurance reform measure was California's 1988 Proposition 103, which changed 
the laws that regulate rates for motor vehicle, fire and liability insurance. 

This controversial proposition includes a 20 percent rollback in rates from 

those in effect on November 8, 1987; an additional 20 percent rate reduction 

for "good drivers"; election--rather than appointment--of the state insurance 

commissioner; and publication of rate comparisons. The California Supreme 

Court responded to an insurance industry challenge that the rollbacks were 

unconstitutional and granted a stay barring the measure from immediate 

implementation. In May of 1989, the court upheld long-term restrictions on 

insurance rates and practices; however, it struck down the provision that 

required insurers to be "substantially threatened with insolvency" before they 

could receive relief from the reductions and held that rates which can be 
justified as "not excessive" are allowable. During 1989, several states 

introduced legislation similar to Proposition 103. NCSL's draft of the 1 9 8 9  
S t a t e  L e g i s l a t i v e  S u m m a r y , included in Attachment A, provides further 
information on automobile insurance legislation.

According to Ms. Trolin, in 1989,

the most significant civil justice activities . . . were 

actually court rulings interpreting previously enacted tort 

reforms. Four state courts rendered decisions in litigation 

questioning the constitutionality of damage caps. In 

Maryland, the cap on noneconomic damages in all civil suits 

was upheld; in Kansas, a $100,000 cap on such damages in 

wrongful death actions was upheld; the Virginia court upheld 

a cap on total damages in medical malpractice cases; but in

1Brenda Trolin, "State Legislatures and Tort Reform--1986 and 1987," 1987 

NCSL State Legislative Summary; Liability Insuranca (Denver: NCSL, 1987), pp. 

2-3.

2Brenda Trolin and Bob Boerner, 1988 NCSL State Legislative Summary: 

Liability Insurance (Denver: NCSL, 1988), introduction.

C o n v e r s a t i o n  w i t h  Bob B o e r n e r ,  NCSL, O c tobe r  1 9 89 .
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Washington, the cap on all noneconomic damages was rejected 
[as unconstitutional].4

While state supreme court actions 1n Maryland, Kansas, and Virginia add case 

law precedents to limitations on recoveries, the Washington Supreme Court 

decision was based on the argument that citizens have constitutional rights to 
the protective function of juries.

In general, state legislatures now appear to be taking a "wait and see" 

attitude toward tort reform. States also continue to question the role of 
the civil justice system 1n the affordability and availability of insurance 

and to consider what kind of regulatory actions will best moderate future 

insurance cycles. To this end, many states are establishing committees to 

monitor the impact of legislation and enacting statutes to require insurance 

companies to include analyses of the effect of tort reform with their rate 
filings.

Despite massive attempts to alleviate insurance problems, effective solutions 

remain elusive. Generally, it 1s too soon to accurately judge the effect of 

tort reform measures. According to Ms. Trolin, a minimum of five years is 

needed before cases processed under previous systems clear the courts. 

Several additional years must pass before a sufficient number of cases have 

been processed through new systems to determine whether changes have had the 

desired consequences. Ms. Trolin notes that the impacts of medical 
malpractice reform measures passed in the mid-1970s are only recently 

beginning to be meaningfully charted.5

Because of the variations in state constitutions and laws regarding tort 

reform, identical reform measures may have dissimilar effects in each state. 

Thus, even those reform measures which appear promising require careful 

consideration in the context of an individual state's circumstances to 

determine potential ramifications. Opponents frequently argue that 

constitutional rights--including equal rights to protection, access to courts, 

and trial by jury--are violated by certain reform measures. Also, reform 

measures can encourage or discourage lawsuits. Although some measures may 

facilitate and expedite resolution, they may also encourage claims which would 

not ot^'wise have been made.

A furthe, complication in the tort reform issue, is the lack of a direct 

relationship between laws regarding liability and the cost and availability of 

insurance. According to "Insuring Our Future: Report of the Governor's

Advisory Commission on Liability Insurance," New York, 1986, "no research 

currently available quantifies the linkage or even irrefutably establishes

4Letter from Brenda Trolin, December 23, 1989.

Conversations with Brenda Trolin, March 1989, and Bob Boerner, October

1989 .
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that such a linkage exists." Proponents of tort reform argue that changes 
which restrict liability or limit damage awards will reduce Insurance costs; 

however, a variety of factors--1ncluding changes 1n underwriting practices and 

costs, investment returns, market behavior, domestic Interest rates, and the 

national economy--determine actual costs. According to Franklin Nutter, 
president of the Alliance of Am *1 can Insurers, "It is clearly Impossible to 

say that if you adopt a certain cort reform, you will get 'X' reductions in 
premiums."6

Brenda Trolin's "Controlling Liability Insurance Costs: State Actions and

Future Initiatives in the Area of Civil Justice Reform," NCSL, 1986, is 

included 1n Attachment A. This report provides an excellent discussion of 

various reform alternatives and highlights state and federal reform proposals 

as well as their possible effectiveness. Since the compilation of this 
information, NCSL has published only annual legislative summaries describing 
proposed and enacted reform bills.

Among the additional information included in Attachment A are copies of The 

Alliance of American Insurers' "1987 Civil Justice Enactment List," and 

Stephen J. Carroll's A s s e s s i n g  t h e  E f f e c t s  o f  T o r t  R e f o r m , published in 1987 

by the Rand Corporation's Institute of Civil Justice. The Institute performs 

independent, nonpartisan research and analysis on the civil justice system; 

the report provides an excellent discussion of considerations pertinent to 

meaningful assessment of the effects of tort reform measures.

Attachment B contains information on alternative dispute resolution systems 

provided by the National Center for State Courts and prejudgment interest 

information provided by Bob Boerner at NCSL.

Attachment C includes copies of agency memoranda related to the tort 

reform/liability insurance issue. Indexes from both the Senate Advisory 

Council and the House Research Agency have been searched to compile this 

attachment.

I hope that this information is sufficient for your purposes. If the agency 

can be of further assistance, please let us know.

Attachments

6Quoted in Public Citizen. "The Impact of Tort Changes on Insurance 

Rates," attached.
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

March 15, 1989

MEMORANDUM

TO: Representative Sam Cotten

David RogersATTN:

FROM:

RE:

j f l
ia(,lysi

Patricia Young 

Legislative Analyst

Hawaii Cour ..nexed Arbitration Program 
Research Request 89.306

You asked this agency to provide a copy of the Hawaii statute which allows 

for arbitration of personal injury claims. You requested a brief description 
of the process, as well as contacts in Hawaii for more detailed information.

The Hawaii Court Annexed Arbitration Program (CAP) is an alternative dispute 
resolution program designed to encourage settlements, to reduce litigants' 

costs, to expedite processing and resolution, and to reduce civil caseloads in 

the courts. Originally intended to handle comparatively small and simple 

personal injury cases, the CAP has expanded to include all tort cases with a 

probable jury award value of $150,000 or less, ihe CAP is a mandatory, non­

binding program. Litigants may select a private arbitrator, or the 

arbitration commission administrator will assign one to hear the case and 

deliver a judgment. A litigant who wishes to appeal a judgment must do so 

within 20 days of the arbitrator's award. If the court does not alter the 

award by at least 15 percent in favor of the appealing party, the appealing 

party is required to pay reasonable costs and fees, costs of jurors, and 
attorney's fees up to $5,000.

I have attached a copy of the enabling statute and rules, background 

information on the program, and caseload and result data. Contacts in Hawaii 

for more information are Ed Aoki, CAP arbitration administrator, at (808) 548- 

4380; Peter Adler, director of the Program on Alternative Dispute Resolution 

(ADR), at (808) 548-3080; and Dee Dee Letts, assistant director, at the same 

number.

I hope this is information useful, 

need further information.

Please call if you have any questions or

Attachment

Exemptions from arbitration are considered by the arbitration judge upon 

request.
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F r o e t  t h e  H a w a i i  S t * t a  J u d i c i * r y  /  P r a g z a n  o n  A l t e r n a t i v e  D i s p u t e  R e s o l u t i o n

V o l  <*, N o  1______________  H o n o l u l u ,  H a w a i i  J a n / F a b / M a r  1 9 8 8

C O U R T  A N N E X E D  A R B I T R A T I O N  
I N  H A W A I I  
A Sp ec ia l Report

A s  t h e  P r o g r a m  o n  A D R  b e g i n s  i t s  f o u r t h  y e a r  o f  o p e r a t i o n ,  i t  i s  f i t t i n g  c h a t  

w e  p r o v i d e  a  s p e c i a l  r e p o r t  o n  H a w a i i ' s  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  

( C A P ) .  T h i s  p r o g r a m  w a s  -  a n d  s t i l l  i s  -  o n e  o f  t h e  m o s t  i m p o r t a n t  a l t e r n a t i v e  

d i s p u t e  r e s o l u t i o n  e x p e r i m e n t s  u n d e r w a y  i n  t h e  s t a t e .  B e c a u s e  o f  i t s  u n i q u e  

g o a l  o f  r e d u c i n g  l i t i g a n t  c o s t s  a n d  i t s  h i g h  g a t e k e e p i n g  a m o u n t  o f  $ 1 5 0 , 0 0 0 ,  

t h e  p r o g r a m  i s  a l s o  o f  g r e a t  i n t e r e s t  n a t i o n a l l y .  W e  c o n t i n u e  t o  r e c e i v e  

m a n y  i n q u i r i e s  f r o m  o t h e r  s t a t e  a n d  f e d e r a l  c o u r t  j u r i s d i c t i o n s  a s k i n g  h o w

r h »  p r o g r a m  t #  p r o g r o e e l n g .  U«> l - n o w  t h i n  i o  a l s o  o f  g r c n c  i n t « i ' e a c  l u u a l l /
b e c a u s e  o f  c o n t i n u i n g  d a b a c e s  o v e r  t o r t  a n d  i n s u r a n c e  r e f o r m .  I n  a d d i t i o n  t o

o u r  r e g u l a r  m a i l i n g  l i s t ,  t h e r e f o r e ,  w e  a r e  s a n d i n g  c o p i a a  o f - t h i c  i s s u e - c © ------

t h e  500-:* a t t o r n e y s  i n  H a w a i i  w h o  s e r v e  a s  C A P  A r b i t r a t o r s  a n d  t o  a n  e x p a n d e d  

l i s t  o f  j u d g e s ,  c o u r t  a d m i n i s t r a t o r s ,  a n d  e l e e c e d  o f f i c i a l s .  W e  l o o k  f o r w a r d  

t o  a n y  c o m m e n t s  r e a d e r s  m i g h t  h a v u  t o  o f f e r  a n d  b r i n g i n g  y o u  a d d i t i o n a l  u p -

djLtac I n  e h o  f u t u r e .  Pottos; S. A d l e r .  D i v e t C u i ,  F i u g i u u i  utl A D R

P e t e r  S. A d l e r  

D i r e c t o r  

P r o g r a m  o n  A . D . K .

m
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I .  WHY COURTS ADOPT ARBITRATION

(The, Aollotaing tvuUcJLi hcu been z x c tx p lz d  iaom COURT 
ORVCRCV ARBITRATION; A  BRICFINij FILL puDlUHZd by the. 
M o tio n a l I n & t l lu lz  oo>t Vl&puXz Re4o luX lon  In  Jane, 7935)

B a c k l o g s  u a d a n n i n a  f a i t h  i n  e h o  e f f i c i e n c y  o f  t’.ic c u u r t b .  P l e i n C l I I 3 i n  

l a w  s u i t s  a r e  u n c e r t a i n  w h a n  t h e i r  c a s e s  w i l l  b e  r e s o l v e d .  D e f e n d a n t s  f a c e  

p r o l o n g e d  u n c e r t a i n t y  b e f o r e  k n o w i n g  w h a t ,  i f  a n y t h i n g ,  t h e y  w i l l  h a v e  to p a y  

i n  d a m a g e s .  B o t h  s i d e s  f a c e  m o u n t i n g  l e g a l  c o s t s  i f  t h e i r  c a s e s  d r a g  o n .

S o m e  o b s e r v e r s  b e l i e v e  t h a t  d e l a y s  h a r d e n  t h e  un.sit.iona o f  l i t i g a n t s ,  e n c o u r a g e  

p l a i n t i f f *  t o  h o p e  f n r  l o r g a  c l o a a n r r ,  sxva f o r o c  c a a c «  i n t c  t i l c l b  c n a t  a r e  

e x p e n s i v e  f o r  b o t h  t h e  p a r t i e s  a n d  t h e  p u b l i c .  I n  s u m ,  p r o l o n g e d  c o u r t  d e l a y s  

u n n e c e s s a r i l y  t a x  b o t h  p u b l i c  a n d  p r i v a t e  r e s o u r c e s  a n d  d e p r i v e  l i t i g a n t s  o f  t h e  

t i m e l y  r e s o l u t i o n  o f  d i s p u t e s  w h i c h  i s  a m o n g  t h e  m o s t  f u n d a m e n t a l  o b l i g a t i o n s  

o f  a  j u s t  s o c i e t y .

T h u s ,  t h e r e  i s  a  c h a l l e n g e  t o  s o l v e  t h e  p r o b l e m  o f  J u s t i c e  d e l a y e d  -  t o  a d o p t  

a  m e t h o d  t h a t  h a s  t h e  c r i t e r i a  f o r  o f f e r i n g  p r o m p t ,  r e l a t i v e l y  i n e x p e n s i v e ,  l e s s  

f o r m a l  a n d  f a i r  r e s o l u t i o n  o f  a  g r e a t  m a n y  c i v i l  c o u r t  a c t i o n s ,  w h i l e  f i r m l y  p r e s e r v i n g  

t h e  p r o c e d u r a l  a n d  s u b s t a n t i v e  r i g h t s  o f  a l l  c i t i z e n s  i n v o l v e d  i n  l a w  s u i t s .

C o u r t - o r d e r e d  a r b i t r a t i o n  i s  o n e  m e t h o d  w h i c h ,  i n  r o c e n t  y e a r s ,  h a s  f o u n d  

g r e a t  f a v o r  i n  m e e t i n g  t h e s e  c r i  »•*»?•■)«. t * u « w  u u w u x u u i n g  r u l i n g s

b y  a r b i t r a t o r s  b e f o r e  c i v i l  c a s e s  m a y  b e  p r e s s e d  t o  t r i a l .  T h e  k e y  w o r d s  a r e

« i A * d a e < » * y  a n d  n o n b i m i i u * ,  in  j  u r  i s a i c t j i m i j r  w n f t r e _ c o u r x . - o r d e r a d  a r b i t r a t i o n  a p p l f f E T ---------
a n  a r b i t r a t o r  o r  a r b i t r a t o r s  h e a r  t h e  e v i d e n c e  o f  s e l e c t e d  c i v i l  s u i t s  i n  a  r e l a t i v e l y  

i n f o r m a l  s e t t i n g  w i t h  s i m p l i f i e d  h e a r i n g  p r o c e d u r e s  a n d  s o m e t i m e s ,  a  s e t  t i m e  l i m i t . "  

T h e n  t h e y  r e n d e r  a  d e c i s i o n .  T h a t ' s  t h e  m a n d a t o r y  p a r t .  I f  o n e  o r  m o r e  p a r t i e s  t o  

t h e  a c t i o n  r e f u s e s  t o  a c c e p t  t h e  a - r M  r r a f o r ' c  d a c i c l o n ,  s h e  a c e i u u  i.li„n r>nn b o  p u r s u e d  

clituugli f o r m a l  l i t i g a t i o n .  T h a t ' s  t h e  n o n b i n d i n g  p a r t .  C i t i z e n s  d o  n o t  l o s e  t h e i r  

r i e h t s  t o  f.h» f u l l  m t i v c *  off L i  t h a t  wii««. Liiwy a e m a n d * T h e  o p p o r t u n i t y

o f  h a v i n g  o n e ' s  d a v  i n  c o u r t  1 *  p r » a # r v « d ,  A l t h o u g h  c K a r a  a r c  d i s i n c e n t i v e s  r o r  

r e j e c t i n g  «, j u i i g m e u c  r e a c h e d  i n  a r b i t r a t i o n  a n d  p u r s u i n g  l i t i g a t i o n .  F o r - e x a m p l e ,  

a l o s i n g  p a r t y  m a y  h a v e  t o  p a y  c h a  a t t o r n e y ' s  f e e s  o f  «  c o u r t r o o m  o p p o n e n t .

T h e  p r o m i s e  o f  p r o m p t  r e s o l u t i o n  o f  d i s p u t e s  s h o u l d  n o t  o b s c u r e  t h e  o t h e r  

H o r t o f i e o  o f  a o u r e  o r d * r « d  a * , l > X n . a L i u n ,  m e  o v e r n e a d  c o s t s  o f  r e s o l v i n g  d i s p u t e s  a r e  

u s u a l l y  l n w r  w i t h  a r b i t r a t i o n  c h a n  v i e w  l i t i g a t i o n ,  m e  r u l e s  a n d  p r o c e d u r e s  o f  

a r b i t r a t i o n  a r e  l e s s  r i a i d  a n d  f o r m a l  j -  « w . A f c i x c x a t x o u
o f t e n  l e a v e s  f e w e r  t r a c e s  o f  a o r i m o n y  a m o n g  d i o p u t a n t s  o n c e  t h « y  i m v «  r e s o l v e d  t h e i r  
d l f f o r a n c o c . C o u r t - o r d e r e d  a r b i c r a c i u u , t h u u ,  1 3  a b e n e i l C l a l  t O O l  f o r  r e s o l v i n g  

d i s p u t e s ,  w h e t h e r  c o u r t  d o c k e t s  a r e  c r o w d e d  o r  n o t .

A n o t h e r  i m p o r t a n t  a t t r i b u t e  o f  c o u r t - o r d e r e d  a r b i t r a t i o n  i c  f l e x i b i l i t y - — B e y o n d ‘ 

t h e s e  c o r e  p r o p o s i t i o n s .  p r o g r a m s  d i f f e r  f r o m  o t a t c  c o  o t a c c ,  C m  e x a m p l e ,  m  t h e  

c a u s e s  o f  s u i t s  t o  w h i c h  c o u r t - o r d e r e d  a r b i t r a t i o n  m a y  b e  a p p l i e d ;  t h e  c e i l i n g  o f  

d o l l a r  a m o u n t s  t h a t  c a n  b e  i n v o l v e d  i n  s u i t s ;  t h e  s e l e C t i b n  a n d  p a v m e n c  o f  a r M  t - r a t e r « ( 

t h o  j i » i n c e n t i v e s  t o  p u r s u i n g  l i t i g a t i o n ;  t h e  l e v e l  o f  i n v o l v e m e n t  o f  t h e  J u d i c i a r y ;  

o r  t h e  p o i n t  i n  t h e  juri-lr-fnl p r - o c o c o  a t  w h i c h  a  e a o t  l q  r a f m n a d  lu m a n d a t o r y  

a r b i t r a t i o n - ; -------------------------------------------
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C o u r t  A r b i t r a t i o n  l a  n n w  I n  o p * r * M r , n  1 n  n o r *  e h * n  3 0  o c a t o  a n d  £eU o« .* l 

J u r i s d i c t i o n s .  I t s  p o t e n t i a l  f o r  r e d u c i n g  c a s e l o a d s  o f  c o u r t n  a n d  e n s u r i n g  

p r o m p t  r e s o l u t i o n  o f  m a n y  l a w  s u i t s  i s  i m p r e s s i v e .  S o m e  e x p e r t s  s u g g e s t  t h a t  

iffl v l  a d o p t i o n  a o u l d  a £ £ o a «  u»oro c h a n  o a «  h a l f  o f  uliu n a t i o n ’s t o t a l

c i v i l  c a s e l o a d .
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I I .  COURT ARBITRATION IN HAWAII 
by PiXQA A d tv i

l a  M a r c h ,  L9 8 5  C h i e f  J u s t i c e  H e r m a n  L u m  a s k e d  J u d g e s  P h i l i p  C h u n  a n d  

R o n a l d  M o o n  a l o n g  w i t h  v a r i o u s  m e m b e r s  o f  t h e  F i r s t  C i r c u i t ' s  C i v i l  R u l e s  

C o m m l t - f a a  a n d  r h *  P » « g r «  • »  A D n  b o  «.A |fluic uiits r « « H X 0 1 J L l C y  O t

e s t a b l i s h i n g  a  m a n d a t o r y ,  n o n - b i n d i n g  p r o g r a m  o f  a r b i t r a c l o i r - i n  H a w a i i ' s
S r n r / .  C o u r t s .  T h o  i n i t i a l  t o a l a .  a h  r . h / i r i  n i l  i>j» t»t*.  C h x » «  l w
iroduac t h a  h i g h  c o o c  « f  g w l u g  lu c o u r t  C o r  l i t i g a n t s ,  t o  o n e a d  tin r n a m  
p r o c e s s i n g  r o r  r o u t i n e  p e r s o n a l  i n j u r y  c a s e s ,  a n d  t o  h e l p  e h «  b u i l d u p

o t  c i v i l  d e l a y s .

T h i s  p l a n n i n g  g r o u p  b e g a n  i t s  i a v r n L i b a t i o n  a n d ,  a r f o f  LU m o n t h o  o £  r e s e a r c h

a n d  d e v e l o p m e n t ,  i n a u g u r a t e d  t h e  s t a r t  o f  H a w a i i ' c  c a p , a o  o r i g i n a l l y  c o u c u i v c d ,  

t h e  p r o g r a m  w a s  t o  b e  c r e a t e d  a s  a n  e x p e r i m e n t -  a n d  p i l o t  p r o g * * * ,  l a u n c h e d  u n d e r  

t h e  S u p r e m e  C o u r t ' s  r u l e - m a k i n g  p o w e r s .  I t  w o u l d  f o c u s  o n l y  o n  p e r s o n a l  i n j u r y  

c a s e s  w i t h  a  p r o b a b l e  j u r y  v e r d i c t  v a l u o - o f  $ 5 9 , 0 0 0  o r  l e s s .

T o  i m p l e m e n t  t h e  p r o g r a m ,  a  g o v e r n i n g  b o d y  -  t h e  J u d i c i a l  A r b i t r a t i o n

C o m m i s s i o n  -  w a s  e s t a b l i s h e d  b y  t h e  S u p r e m e  C o u r t  a n d  t h e  f o l l o w i n g  m e m b e r s

a p p o i n t e d  b y  C h i e f  J u s t i c e  L u m :  J u d g e  R o n a l d  M o o n  ( C h a i r p e r s o n  a n d  A r b i t r a t i o n

J u d g e ) ;  J a m e s  E. D u f f y ,  J r . ,  E s q . ;  R o b e r t  G r a n t h a m ;  S h a r o n  R. H i m e n o ,  E s q . ;

J a m e s  E .  K a v a a h i m a ,  E s q . ;  W a l t e r  S. K i r i m i t s u ,  E s a . i  F r a n k  T . n r W « « ^ .  
e n r x e t n p n e r  k . M r K * n i i a ,  E a q . i  K o n n o t h  O U a m o t o ,  Eai^.j Q u c a i a  X. Sefciya, E s q . ;  a n d

R o b e r t  S. T o y o f u k u ,  E s q .  A p p o i n t e d  a s  A d v i s o r s  t o - t h e  C o m m t r a l O n  w e r e
W a * r e n  P t i c e  X X X .  E*.s. ; lt*ywinnrt T. T a m ,  *.04. 9 a n d  D r ,  r * C « c  S, A d l e r ,

i n  i c u  e a r l i e s t  f o r m ,  t h e  C A R  w a s  d e s i g n e d  t o  h a n d l e  c o m p a r a t i v e l y  s m a l l e r  

a n d  s i m p l e r  c a s e s  b r o u g h t  i n t o  a r b i t r a t i o n  b y  e i t h e r  a  p l a i n t i f f ' s  o r  d e f e n d a n t ' s  

d e m a n d .  T o  i m p l e m e n t  t h e  p r o g r a m ,  a s m a l l  s t a f f  h e a d e d  b y  A r b i t r a t i o n  A d m i n i s t r a t o r  

E d w i n  A o k i  w a s  h i r e d .  O f f i c e  p r o c e d u r e s  w a r  a  f l b l i n h a d  and. r u l o o  a n d  S o  v w »
w g r a  D u b l i n K A ^  w-4 t*U «•!»■» - * . w  »** * w w l u u i c  • t \  r i i n t & l .  O I

a p p r o x i m a t e l y  1 0 0  p r o - b o n o  A r b i t r a t o r s  w a s  s e l e c t e d  a n d  t r a i n e d  b y  t h e  C o m m i s s i o n  

a n d  s e m i n a r s  a c q u a i n t i n g  H a w a i i ' s  p r a c t i c i n g  l a w y e r s  w e r e  h e l d .  A f t e r  C A P  o p e r a t i o n s  

a c t u a l l y  c o m m e n c e d  i n  F e b r u a r y ,  1 9 8 6 ,  t h e  C A P  b e g a n  p r o c e s s i n g  15 t o  2 0  c a s e s  

p e r  m o n t h .

I n  J u l y ,  1 9 8 6  -  a n d  a s  p a r t  o f  i t s  s p e c i a l  s u m m e r  s e s s i o n  -  t h e  S t a t e  o f  

' a w a i i  L e g i s l a t u r e  p a s s e d  A c t  2  p e r t a i n i n g  t o  t o r t  a n d  i n s u r a n c e  r s f o r m .  T h i s  

s t a t u t e  g a v e  *jhs C A P  a  b ae i . r i n  l a w  a n d  m a n d a t o r l l y  e x p a n d e d  i-h * p r o g r a m ' s  £ o o u o  

t o  i n c l u d e  a l l  e o r t  c a e e o  a n t  n o t  j u s t  p e r s o n a l  i n j u r i e s .  It e l s o  r a i s e d  t h e  

a r b i t r a t i o n  t h r e s h o l d  l i m i t  t o  $ 1 5 0 , 0 0 0  w h l r h  u n u l d  e h a o r o e i o e i l y  m a k e  O O S  v £
a l l  ( H r - . r u l e  l u . i, d l i n g t ,  ' a l l g i L i i * .

F o l l o w i n g  t h e  i n i t i a l  p a s s a a e  O f  A c t  2. t h e  J u d i c i a l  A r b i t r a t i o n  C b u o i o o i a a  

s t u d i e d  a  v a r i e t y  o f  w a y s  o f  i m p l e m e n t i n g  t h e  n e w  l e g i s l a t i v e l y  i m p o s e d  l i m i t s .

D a t a  o n  t h e  e x i s t i n g  a r b i t r a t i o n  p r o g r a m  a n d  o n  p a s t  a n d  p r o s p e c t i v e  c i v i l  c a s e l o a d s
w e r e  A n a l y s e d  a n d  c o u r t :  fe-r.-\ r l n n  J  WC. k s  u u u i . a u  t e d
f o r  a d v i c e .  W h a t  e m e r g e d  f r o m  t h i s  s e c o n d  r o u n d  o f  p l a n n i n g  m b s  e h a  C A P ' a  p r c a e n t  
f e a t u r e s  u M c h  n r o  u n i q u *  l a  t h o  U n i t e d .  S t a t e s ,  Tliesc X u a t U t C S  i n c l u d e :

-  " G a t e k e e p i n g "  p r o c e d u r e s  t h a t  p r e s u m e  a l l  c a s e s  t o  b e  a r b i t r a t i o n  e l i g i b l e  

a n d  t h a t  p u t  t h e  o n u s  o f  s e e k i n g  e x e m p t i o n s  f r o m  a r b i t r a t i o n  o n  l i t i g a n t s .



-  A  j o i n t  ( A r b i t r a t o r  a n d  c o u r t )  c a s e  m a n a g e m e n t  m o d e l  c h a t  e m p o w e r s  

a r b i t r a t o r s  t o  c o n t r o l  d i s c o v e r y ,

-  A  r e q u i r e d  p r e - h e a r i n g  c o n f e r e n c e  3 0  d a y s  a f t e r  a n  a r b i t r a t o r  h a s  b a e n  

s e l e c t e d  o r  a s s i g n e d .

-  A n  o p t i o n  f o r  l i t i g a n t s  t o  s e l e c t  a n d  p a y  f o r  t h e i r  o w n  a r b i t r a t o r s  

r a t h e r  c h a n  u s i n g  t h e  c o u r t ' s  p a n e l .

C o n t i n u e d  e m p h a s i s  o n  s y s t e m a t i c  ex r > A i H n i » n f « t± on * n d  a v a i u o t i o n .

O n  H a y  I, 1 9 6 7 ,  t h e  a b o v e  f e a t u r e s ,  a s  e m b o d i e d  i n  a m e n d e d  R u l e  3 4  o f  t h e  

H a w a l l - R u l e a  o f  C o u r t , r.nnk effp/'t i n  e h *  F i r o t  C i r c u i t .  I u  A u g u s t ,  1 9 6 7  

t h e  u s e  o f  a  f o r m a l " c o m p a r i s o n "  g r o u p  f o r  r e s e a r c h  p u r p o s e s  w a s  i n a u g u r a t e d .  

T h i s  r e s e a r c h  i s  l o n g - t e r m  a n d  w i l l  c n n M n n *  u n d e r  •  t h r e e - y e a r  c o n t v o u u  wiLli 

t h e  U n i v e r s i t y  o f  H a w a i i .  I n  O c t o b e r  a n d  N o v e m b e r ,  1 9 8 7  t h e  a r b i t r a t i o n  p r o g r a m  

w a s  e x p a n d e d  t o  i n c l u d e  t h e  S e c o n d ,  T h i r d ,  a n d  F i f t h  C i r c u i t s  m a k i n g  H a w a i i
f h p  f i r e t  o t a t o  in. t h e  n a t i o n  t o  I m p l e m e n t ;  luiii i — n r r t p r a d  a r b i t r a t i o n  o n  a
s t a t e - w i d e  b a s i s .
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T I T .  H A W A I I ' S  C O U R T  A R B I T R A T I O N  R U L E S ;  A

by Pamela. Gating 
R u l e  L. T h e  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m

A m a n d a m r y ,  n a n - W i n d i n g  p r o g r a m  f o r  c t c C d l i t  u l v l l  CMUttb.

Ritlp 7 . T n f * n c  o f  P r a a r a o  a n d  A p p l i c a t i o n  o f  R u l e  a

P u » p o a o  l o  t o  o b t a i n  ytuuipi., e q u i t a b l e  r e s o l u t i o n  o t  c i v i l  m a t t e r s  

d e s i g n a t e d  b y  t h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n .  N o t  a p p l i c a b l e  t o  

o t h e r  f o r m s  o f  a r b i t r a t i o n  ( e . g .  p r i v a t e  a r b i t r a t i o n  a g r e e m e n t * ,  

a r b i t r a t i o n  u n d e r  e x i s t i n g  s t a t u t e s ) .  T h a  a r b i t r a t i o n  r u l e s  a r c  

I n t e n d e d  t o  b e  d i s c r e t i o n a r y  a n d  i n f o r m a l .

R u l a  3. T h e  A r b i t r a t i o n  J u d g e

A  C i r c u i t  C o u r t  j u d g e  a p p o i n t e d  b y  t h e  C h i e f  J u s t i c e  s h a l l  d e t e r m i n e  a l l

d i s p u t e d  i s s u e s  u n d e r  t h e  R u l e s .

R u l e  4. T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n

E s t a b l i s h e d  b y  t h e  C h i e f  J u s t i c e  c o  o v e r s e e  t h e  A r b i t r a t i o n  p r o g r a m .

I t  s e l e c t s  a n d  t r a i n s  a r b i t r a t o r s ;  h i r e s ,  s u p e r v i s e s  a n d  e v a l u a t e s  t h e  

s t a f f ;  a n d  p r o m u l g a t e s  r u l e s  n a c e s a a r y  t o  c a r r y  o u t  i t s  r e s p o n s i b i l i t i e s .

R u l e  5. T h e  A r b i t r a t i o n  A d m i n i s t r a t o r

A p p o i n t a d  b y  t h e  C o m m i s s i o n  a n d  i s  r e s p o n s i b l e  f o r  t h e  o p e r a t i o n  a n d  
o n n « g « a e u L  w£ L l i e  P r o g r a m .

R u l e  6. M a t t e r s  S u b j e c t  t o  A r b i t r a t i o n

T o r t  c a s e s  w i t h  a  p r o b a b l e  j u r y  a w a r d  v a l u e  o f  $ 1 5 0 , 0 0 0  o r  l e s s  m a y  b e

a c c e p t e d  a t  t h e  d i s c r e t i o n  o f  t h e  C o m m i s s i o n .  O t h e r  c i v i l  c a s e  m a y  b e

s u b m i t t e d  i f  p a t t i e s  l ^ r e e  a n d  t h e  A r b i t r a t i o n  J u d g e  a p p r o v e s .  P a r t i e s  

c a n  a g r e e  t o  b e  b o u n d  b y  a n y  a r b i t r a t i o n  r u l i n g .  T h e  J u d g e  m a v  a c c e n t  
u i  j.euiuvtt a u  a c c r o n  t o r  g o o d  c a u s e .

R u l e  7. R e l a t i o n s h i p  c o  C i r c u i t  C o u r t  J u r i s d i c t i o n  a n d  R u l e s ;  F o r m  o f  D o c u m e n t s

C a s e s  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C i r c u i t  C o u r t  r e m a i n  s o  f o r  a l l  

p kf lq »e  o f  t h «  p c o o a o d i n g o .  £ « c e p c  f o r  <x u l 1»u l i t y  e x p r e s s l y  a e i e g a c e d  t o  

O t h e r s ,  I s s u e s  w i l l  b e  daf.ftr-m-Jncd b y  t b «  r a a p o n e l b l o  C i r c u i t  C o u r t ,  Wl iw ru  

a p p l i c a b l e ,  r u l e *  o f  t h e  C i r c u i t  C o u r t  a n d  c i v i l  p r o c e d u r e  a p p l y .  A l l  

p a r t i e s  i n  a n  a c t i o n  s u b m i t t e d  t o  a r b i t r a t i o n  a r e  p a r t i e s  t o  t h e  a r b i t r a ­
t i o n  u u l c s a  d i s m i s s e d  b y  t h e  J u d g e ,

R u l e  8. D e t e r m i n a t i o n  o f  A r b i t r a b i l i t y

A l l  q u a l i f y i n g  t o r t  c a s e s  a r e  a u t o m a t i c a l l y  i n  t h e  P r o g r a m .

E x e m p t i o n s  f r o m  a r b i t r a t i o n  w i l l  b e  c o n s i d e r e d  i f  t h e  r e q u e s t  i s  s u p p o r t e d  

b y  a d e q u a t e  e v i d e n c e .  A  c a s e  m a y  b e  r e m o v e d  o r  r e a d m i t t e d  t o  t h e  P r o g r a m  

w i t h  p r o p e r  f a c t u a l  s u p p o r t .  T h e  A r b i t r a t i o n  J u d g e  h a s  f i n a l  s a y  o n

- 5 -
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a r b i t r a b i l i t y .  T h e  J u d g e  h a s  d i s c r e t i o n  t o  i m p o s e  r e a s o n a b l e  c o a t s  

a n d  a t t o r n e y 1 0 f e e s  a g a i n s t  p a r t i e s  w h o  u n r e a s o n a b l y  c r y  t o  r e m o v e  a  

c a s e  f r o m  c h a  P r o g r a m .

R u l e  9. A s s i g n m e n t  t o  A r b i t r a t o r

A f t e r  e a c h  p a r t y  s t r i k e s  2 o u t  o f  5 p o s s i b l e  a r b i t r a t o r s ,  t h e  A d m i n i s t r a t o r  

a p p M n r *  a r M  f r a t o r  fratn t h «  T a m a i n i n a  l i * c .  W h « u  p a c c i e s  a r *  a d d e d  

a f t e r  a r b i t r a t o r s  a r e  c h o s e n ,  o b j e c t i o n s  m a y  b e  m a d e  b y  t h o s e  p a r t i e s .  

P a r t i e s  m a y  s e l e c t  p r i v a t e  a r b i t r a t o r s .

R u l e  10 . Q u a l i f i c a t i o n s  o f  A r b i t r a t o r s

T h e  C o m m i s s i o n  m a i n t a i n s  a  p a n e l  o f  a r b i t r a t o r s  w h o  h a v e  c o m p l e t e d  a n  

o r i e n t a t i o n  a n d  t r a i r . i n g  p r o g r a m .  I s s u e s  c o n c e r n - t u g  d i o q u n i i f  U a t i e n  

a r e  r e f e r r e d  c o  t h e  C o m m i s s i o n  f o r  f i n a l ,  n o n - r e v i e w a b l e  d e t e r m i n a t i o n .

R u l e  1 1.  A u t h o r i t y  o f  A r b i t r a t o r s

A r b i t r a t o r s  h a v e  g a n e r e l  p o w e r o  o f  a  c o u r t .  A  c h a l l e n g e  t o  a n  

a r b i t r a t o r ' s  a u t h o r i t y  w i l l  b e  m a d e  t o  t h e  A d m i n i s t r a t o r ,  w h o  m a k e s  a  

r u l i n g  i n  d u e  c o u r s e .

R u l e  12. S t i p u l a t i o n s

S t i p u l a t i o n s  m u s t  b e  i n  w r i t i n g ,  s i g n e d  b y  t h e  c o u n s e l  o r  p a r t i e s ,  a n d  

f i l e d  w i t h  t h e  a r b i t r a t o r .

R u l o  1 3 .  R o o t r i o e l o n g  o n  C o u u u u n l u a t l u n s

I n d i v i d u a l  p a r t i e s  m a y  n o t  d i s c u s s  t h e  c a s e  w i t h  t h e  a r b i t r a t o r  u n l e s s  

o c h e r  p a r t i e s  a r e  n o t i f i e d .

R u l e  14. D i s c o v e r y

T h e  e x t e n t  o f  d i s c o v e r y  i s  g o v e r n e d  b y  t h e  a r b i t r a t o r .  H R C P  r e g u l a t e s  

t h e  t y p e  o f  d i s c o v e r y ,  w h i c h  m a y  b e  m o d i f i e d  b y  t h e  a r b i t r a t o r .

R u l e  1 5 .  S c h e d u l i n g  o f  H e a r i n g s ;  P r e - h e a r i n g  C o n f e r e n c e s

A r b i t r a t i o n  m u s t  b e  c o m p l e t e d  w i t h i n  9  m o n t h s  f r o m  t h e  d a t e  o f  s e r v i c e  

t o  t h e  l a s t  d e f e n d a n t .  T h e  a r b i t r a t o r  m u s t  h o l d  a  p r e - h e a r i n g  c o n f e r e n c e  

w i c t t i n  30 c a y s  o t  c a s e  a s s i g n m e n t .

R u l e  1 6 .  P r e - h e a r i n g  S t a t e m e n t

T h i r t y  d a y s  b e f o r e  t h e  a r b i t r a t i o n  h e a r i n g  t h e  p a r t i e s  m u s t  s u b m i t  

a  s t a t e m e n t  d i s c l o s i n g  p r o b a b l e  e v i d e n c e  a n d  w i t n e s s e s  t o  b e  u s e s .

R u l e  17 . C o n d u c t  o f  H e a r i n g

T h e  a r b i t r a t o r  h a s  d i s c r e t i o n  o v e r  c o n d u c t  o f  t h e  h e a r i n g .  N o  t r a n s c r i p t  

o r  r e c o r d i n g  i s  p e r m i t t e d .
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R u l e  18

R u l e  19

R u l e  20

R u l e  21

R u l e  2 2

R u l e  2 3

R u l e  24

R u l e  2 5

R u l e  2 6

R ule  27

. A r b i t r a t i o n  i n  e h a  A b s e n c e  o f  a  P a r t y

A r b i t r a t i o n  m a y  p r o c e e d  w h e n  a d u l y  n o t i f i e d  p a r t y  i s  n o t  p r e s e n t  o r  

f a i l *  t o  o b t a i n  a  c o n t i n u a n c e .

. F o r m  a n d  C o n t e n t  o f  A w a r d

A r b i t r a t o r ' s  a w a r d s  m u s t  b e  i n  w r i t i n g ,  s i g n e d  a n d  o n  p r o p e r  f o r m s .  

F i n d i n g s  o f  F a c t  a n d  C o n c l u s i o n s  o f  L a w  a r e  n o t  r e q u i r e d ,

. F i l i n a  o f  A w a r d

A w a r d s  m u s t  b e  f i l e d  w i t h  t h e  A d m i n i s t r a t o r  w i t h i n  7 d a y s  o f  t h e  

c o n c l u s i o n  o f  a r b i t r a t i o n  o r  3 0  d a y s  a f t e r  r e c s i v i n g  f i n a l  m e m o r a n d a  ■ 

o f  c o u n s e l .

. J u d g m e n t  o n  A w a r d

I f  n o  p a r t y  f i l e s  a  w r i t t e n  N o t i c e  o f  A p p e a l  a n d  R e q u e s t  f o r  T r i a l  

Ve. N o v o  w i t h i n  2 0  d a y s ,  t h e  a w a r d  i s  c o n s i d e r e d  a s  a  f i n a l  J u d g m e n t  a n d  

i s  n o t  a p p e a l a b l e .

. R e q u e s t  f o r  T r i a l  Ve. N o v o

A  p a r t y  m a y  f i l s  a  r e q u e s t  f o r  t r i a l  do . n o v o  w i t h i n  2 0  d a y s ,  a f t e r  w h i c h  

t h e  c a s e  w i l l  b e  s a t  f o r  t r i a l .

, P r o c e d u r e s  a t  T r i a l  Qe. N o v o

A n  a r b i t r a t i o n  a w a r d  w i l l  b e  s e a l e d  i f  a  t r i a l  d t  n o v o  i s  r e q u e s t e d .  

J u r i e s  w i l l  n o t  b e  i n f o r m e d  o f  a r b i t r a t i o n  p r o c e e d i n g s .

. S c h e d u l i n g  o f  t h e  T r i a l  Pg. N o v o

C a o o o  t i e n o f e c e e d  C o  c h e  T v u g i a i u  u w l u i i t l u  a p p r o x i m a t e l y  C H S  S a m e  p l a c e  

a s  t h e y  w o u l d  o n  t h e  c i v i l  t r i a l  d o c k e t .

. T h e  P r e v a i l i n g  P a r c y  i n  t h e  T r i a l  N o v o \ C o s t s

T o  p r e v a i l  t h a  p a r t y  a p p e a l i n g  m u s t  i m p r o v e  t h e i r  a w a r d  b y  1 5 X  o r  m o r e .

. S a n c t i o n s  f o r  F a i l i n g  t o  P r e v a i l  i n  t h e  T r i a l  V e, N o v o

S a n c t i o n s  i n c l u d e :  r e a s o n a b l e  c o s t s  a n d  f e a s ,  c o s t s  o f  j u r o r s ,  a n d

a t t o r n e y ' s  f e e s  ( $ 5 , 0 0 0  o r  l e s s ) .

, E f f e c t i v e  D a t e

R u l e s  a p p l y  t o  a l l  1 s t  C i r c u i t  c a s e s  f i l e C  a f t e r  F e b r u a r y  15, 1 9 8 6 ,  T h e  

P r o g r a m  b e c a m e  e f f e c t i v e  i n  c h e  2 n d  C i r c u i t  a s  o f  O c t o b e r  1, 1 9 8 7 ,  i n  c h e

3 r d  C i r c u i t  a s  o f  O c t o b e r  15, 1 9 8 7 ,  s a d  in- t h e  5 t h  C i r e u i e  a s  o f

N o v e m b e r  1, 1 9 8 7 .
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I V .  CASELOAD REPORT: FEBRUARY. 1986 TO DECEMBER. 1987
b y  E c b a in  S .  Aofcc

T h i a  p r o g r e s s  r e p o r t  c o v e r s  F i r s t  C i r c u i t  C A P  a c t i v i t y  f r o m  t h e  p r o g r a m 1* 

s t a r t - u p  o n  F e b r u a r y  13, 1 9 8 6  t h r o u g h  D e c e m b e r  3 1 ,  1 9 8 7 .  I t  r e p o r t s  c h e  s t a t u s  

o f  n e a r l y  1 , 0 0 0  c a s e s .  I n  t h e  b e g i n n i n g  - w h a t  w «  c a l l  P h a s e  I -  o n l y  p e r s o n a l  

i n j u r y  c a s e s  w i t h  a  p r o b a b l e  j u r y  v e r d i c t  v a l u e  o f  $ 5 0 , 0 0 0  o r  l a s a  w e r e  e l i g i b l e  

f o r  t h e  p r o g r a m .  T h e  a r b i t r a t i o n  p r o g r a m  w a s ,  d e  f a c t o *  " v o l u n t a r y "  b e c a u s e  

c a s t s  c o u l d  o n l y  e n t e r  i f  o n e  o f  t h e  p a r t i e s  d e m a n d e d  i t.

O n  M a y  1, 1 9 8 7  m a j o r  c h a n g e s  w e r e  m a d e  t o  c h e  C A P  a s  a  r e s u l t  o f  a  l a w  

p a s s e d  b y  C h e  S p e c i a l  L e g i s l a t i v e  S e s s i o n  o n  T o r t  R e f o r m  i n  J u n e ,  1 9 8 7 .  T h e s e  

c h a n g e s  (1) e x p a n d e d  t h a  j u r i s d i c t i o n a l  a m o u n t  f r o m  $ 5 0 , 0 0 0  t o  $ 1 5 0 , 0 0 0  a n d  m a d e

t h e  a r b i t r a t i o n  m o r e  " m a n d a t o r y " .  A l l  t o r t  c a s e s  w a r *  n o w  v i e w e d  a s  a r b i t r a t i o n

e l i g i b l e  a n d  a u t o m a t i c a l l y  " i n "  t h e  p r o g r a m  u n l e s s  a  p l a i n t i f f  o r  d e f e n d a n t  

c o u l d  demon./r.rate t h a t  t h e  c a s e  h a d  a  v a l u e  i n  e x c e s s  o f  t h e  J u r i s d i c t i o n  a n d  

s h o u l d  b e  o u t .

P h a s e  I ( C a s e s  f i l e d  F e b r u a r y  1 5 ,  1 9 8 6  c o  A p r i l  3 0 ,  1 9 8 7 )

I n  P h a s e  I, t h e  C A P  a d m i t t e d  a  t o t a l  o f  2 7 8  c a s e s .  2 4 1  w e r e  s u c c e s s f u l l y

t e r m i n a t e d .  B y  t e r m i n a t e d ,  w a  m e a n  t h e y  w a r e  e i t h e r  s e t t l e d ,  d i s m i s s e d ,  o r  a n  

a w a r d  w a s  r e n d e r e d  a f t e r  a n  a r b i t r a t i o n  h e a r i n g  a n d  t h e  c a s e  d i d  n o t  g o  c o  t r i a l .

A  f e w  c a s e s  w a r e  e i t h e r  r e m o v e d  f r o m  r b o  P r o g r a m  b < e * u « n  tth® v a l u e  o £  c h e  c a a e  
had. i n o f c o o c d  f r o m  c h e  d a t e  o £  enczry o r  o c i c  l u m u v e d  C O  a  r e d e r a l  U o u r t .

O f  t h e  2 4 1  c a s e s  t h a t  w e r e  t e r m i n a t e d ,  1 6 6  ( 6 9 % )  w a r e  c o n c l u d e d  b y  t h e  w a y  

o f  s e t t l e m e n t  b y  t h e  p a r t i e s ,  u s u a l l y  w i t h  t h e  a s s i s t a n c e  o f  a n  a r b i t r a t o r  b u t  

p r i o r  t o  a  f o r m a l  a r b i t r a t i o n  h e a r i n g .  C a s e s  t e r m i n a t e d  b y  w a y  o f  a o t t l e m e n t  

t o o k  a n  a v e r a g e  o f  2 0 7  d a y s .  5 3 2  o f  a l l  c a s e s  t o o k  l o n g e r  a n d  4 7 %  t o o k  l e s s  

t i m e .  T h e  a v e r a g e  a m o u n t  o f  s e t t l e m e n t  o f  t h e s e  c a s e s  w a s  $ 2 0 , 8 6 3 .  T h e  t o t a l  

o f  a l l  s e t t l e m e n t s  w a s  $ 3 , 4 0 0 , 7 9 2 .

6 0  c a s e s  w e r e  a r b i t r a t e d  c o  t h e  p o i n t  o f  s w a r d .  C a s e s  w h i c h  w o n t  t o  a n  

a r b i t r a t i o n  a w a r d  t o o k  a n  a v e r a g e  o f  2 5 8  d a y s .  4 2 %  o f  a l l  t h e s e  c a s e s  t o o k  l o n g e r  

a n d  5 8 %  t o o k  l e s s  t i m e .  T h e  a v e r a g e  a r b i t r a t i o n  a w a r d  w a s  $ 2 4 , 0 1 6 .  T h e  t o t a l  

a m o u n t  o f  a v / a r d e  f i l e d  w a s  $ 1 , 0 5 6 , 7 0 4 .  T h e  h i g h e s t  i n d i v i d u a l  a w a r d  t o  a  p l a i n t i f f  

w a s  $ 9 3 , 1 0 3 .  T h e  l o w e s t  w a s  $ 2 , 9 2 6 .  9 a w a r d s  o f  z e r o  ( $ 0 )  w e r e  m a d e .

T h e r e  a r e  c u r r e n t l y  3 7  c a s e s  f r o m  P h a s e  I p e n d i n g .

P h a s e  I I  ( C a s e s  f i l e d  M a y  1, 1 9 8 7  t o  D e c e m b e r  3 1 ,  1 9 8 7 )

S i n c e  P h a s e  I X  b e g a n ,  t h a  C A P  h a s  e x p e r i e n c e d  a  d r a m a t i c  i n c r e a s e  i n  t h e  

n u m b e r  o f  c a s e s  e n t e r i n g  t h e  p r o g r a m .  P a r t  o f  t h i s  i s  d u e  t o  t h e  r a i s e  i n  

J u r i s d i c t i o n a l  l i m i t  a n d  p a r t  o f  i t  c o  c h e  C A P ' s  " g a t e k e e p i n g "  m e c h a n i s m s  o f  

p r e s u m i n g  c a s e s  e l i g i b l e .  D u r i n g  t h i s  t i m e ,  t h e  C A P  r e c e i v e d  6 6 5  c a s e s  o r  a n  

a v e r a g e  o f  8 4  c a s e s  p e r  m o n t h .

O f  t h e s e  6 6 8  c a s e s ,  1 5 1  ( 2 3 % )  w e r e  t e r m i n a t e d  e i t h e r  b y  w a y  o f  a  s e t t l e m e n t ,

a w a r d  o r  d i s m i s s a l .  T h e  l o w  t e r m i n a t i o n  r a t e  r e f l e c t s  t h e  f a c t  t h a t  m a n y  o f

t h e s e  c a s e s  a r e  " f r e s h " ,  t h a t  i s ,  t h e y  h a v e  o n l y  r e c e n t l y  e n t e r e d  c h e  a r b i t r a t i o n  

s y s t e m .  M a n y  o f  t h e s e  c a s e s  a r e  a w a i t i n g  a s s i g n m e n t  o f  a n  a r b i t r a t o r  w h i c h  

n o r m a l l y  t a k e s  6 0  d a y a  f r o m  e h a  H*»-m  a r o m p ' a - f n t  ic £U.® i, o , i v « 4 ,  a n d  a n a w c r c d .
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O f  c h e  1 5 1  mattes t h e e  w e r e  t e r m i n a t e d ,  6 3  ( 4 2 3 )  w e r e  t e r m i n a t e d  b y  w a y  o f  

a  s e t t l e m e n t .  T h e  a v e r a g e  t i m e  c o  a  s e t t l e m e n t  w a s  1 0 2  d a y s  w i t h  4 5 %  o f  t h e s e  

c a s e *  c a k i n g  l o n g e r  a n d  5 5 %  c a k i n g  l a s s  t i m e .  T h e  a v e r a g e  s e t t l e m e n t  a m o u n t  

o f  t h e s e  c a s e s  w a s  $ 2 9 , 8 4 2 .  T h e  c o t a l  a m o u n t  o f  a l l  s e t t l e m e n t s  w a s  $ 1 , 8 8 0 , 1 0 8 .

O f  t h e s e  P h a s e  I I  c a s e s  t h a t  h a v e  t e r m i n a t e d ,  s e v e n  w o r e  b y  a w a r d s .  T h e  

a v e r a g e  t i m e  i n v o l v e d  v a 6  1 4 2  d a y s  w i t h  4 5 %  c a k i n g  l o n g e r  a n d  5 5 %  c a k i n g  l e a s  

t i m e .  T h e  a v e r a g e  a m o u n t  o f  t h e s e  a w a r d s  w a s  3 5 3 , 9 6 2 .  T h e  h i g h e s t  a w a r d  w a s  

$ 1 3 1 , 2 8 6 .  a n d  t h e  l o w e s t  w a s  $ 9 , 1 3 6 .  T h u s  f a r  i n  P h a s e  I I ,  t h e r e  h a v e  b e e n  n o  

2e r o  ( $ 0 )  a w a r d s .  T h e r a  a r e  c u r r e n t l y  5 1 7  p e n d i n g  c a s e s  u n d e r  c h e  C A P ' s  P h a s e  I I  

p r o c e d u r e s .

S u m m a r y :  A l l  C a s e s

T o t a l  C a s e s  R e c e i v e d  i n  t h e  C A P . . . . . ...........  . . . . . 9 4 6

T o t a l  C a s e s  T e r m i n a t e d . . ...........     3 9 2

T o t a l  P e n d i n g  C a s e s ........ ............................................................... 5 5 4

T o t a l  A m o u n t  o f  A l l  S e t t l e m e n t s ............   $ 5 , 2 8 0 , 9 0 0

A v e r a g e  A m o u n t  o f  A l l  S e t t l e m e n t s . . , . .      . $ 2 3 , 3 6 6

A v e r a g e  L a p s e d  T i m e  f o r  A l l  S e t t l e m e n t s . . . . . ....................... . . . 1 7 8  d a y s

T o t a l  A m o u n t  o f  A l l  A w a r d s ..................     . . $ 1 , 4 3 4 , 4 4 2

A v e r a g e  A m o u n t  o f  A l l  A w a r d s . . . , , . ..................................  $ 2 8 , 1 2 6

A v e r a g e  L a p s e d  T i m e  f o r  A l l  A w a r d s   ............  2 4 5  d a y s

N u m b e r  o f  A w a r d s . ...........................................................   6 7

N u m b e r  o f  T r i a l  d e  N o v o  R e q u e s t s .  .............................   2 3

N u m b e r  o f  A p p e a l s  c h a t  h a v e  G o n e  c o  T r i a l , , . . . . , . . . . ..........................0
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V. RESEARCH AND EVALUATION; PRELIMINARY FINDINGS 
by John 8cuihou. and Gene Kcu>Azbaan\

A  t e a m  o f  r e s e a r c h e r s  f r o m  c h e  U n i v e r s i t y  o f  H a w a i i  t h a c  I n c l u d e s  o u r s e l v e s  

a n d  o t h e r s  is c u r r e n t l y  s t u d y i n g  a n d  e v a l u a t i n g  H a w a i i ' s  C o u r t  A r b i t r a t i o n  

P r o g r a m  ( C A P ) .  H a w a i i ' s  C A P  h a s  a  n u m b e r  o f  u n i q u e  f e a t u r e s  i n c l u d i n g  t h e  h i g h e s t  

d o l l a r  c a l l i n g  i n  c h e  c o u n t r y  ( $ 1 5 0 , 0 0 0 ) ,  e a r l y  i n t e r v e n t i o n  i n  c a s e s ,  a n d  s t r o n g  

L i m i t a t i o n s  o n  d i e . o v a r y  a s  a  w a y  o f  r e d u c i n g  l i t i g a n t  c o s e s .  S e e a u a e  o f  c h e u e  

f e a t u r e s ,  t h a  p r o g r a m  a n d  i t s  e v a l u a t i o n  i s  o f  g r e a t  i n t e r e s t  n a t i o n a l l y .

T h e  r e s e a r c h  p r o j e c t  i s  l o c a t e d  a t  D e p a r t m e n t  o f  S o c i o l o g y ,  P o r c e u s  H a l l  2 3 7 ,  

U n i v e r s i t y  o f  H a w a i i  a t  M a n o a ,  H o n o l u l u ,  H a w a i i  9 6 8 2 2 .  X t  i s  b e i n g  f u n d e d  b y  

a  t h r e e - y e a r  c o n t r a c t  f r o m  t h e  J u d i c i a r y  a n d  i n - k i n d  c o n t r i b u t i o n s  f r o m  t h e  

P r o g r a m  f o r  C o n f l i c t  R e s o l u t i o n ,  c h e  S o c i o l o g y  D e p a r t m e n t ,  a n d  t h e  W i l l i a m  S. 

R i c h a r d s o n  S c h o o l  o f  L a w ,  a l l  o f  t h e  U n i v e r s i t y  o f  H a w a i i  a t  M a n o a ,  T h e  p r i n c i p a l  

r e s e a r c h e r s  a r e  S o c i o l o g y  P r o f e s s o r s  G e n e  K a s s e b a u m ,  D a v i d  C h a n d l e r ,  a n d  L a w  

P r o f e a s o r  J o h n  B a r k a i .

O u r  s t u d y  o f  t h e  C A P  i s  r e a l l y  a  s t u d y  o f  t w o  g r o u p #  o f  c a s e s ;  t h o s e  

a s s i g n e d  t o  t h e  a r b i t r a t i o n  p r o g r a m  a n d  a  " c o m p a r i s o n  g r o u p "  o f  c a s e s  a s s i g n e d  

c o  r e g u l a r  l i t i g a t i o n .  A l l  t o r t  c a s e s  a r e  a s s i g n e d  t o  C A P  w h e n  t h e y  a r e  f i l e d .  

E l i g i b l e  c a s e s  a r e  t h e n  a s s i g n e d  t o  e i t h e r  arMt- ri »r -» «n  <*>r l i t i g a e l o n .  C A P  

c u r r e n t l y  a s s i g n s ,  b y  r a n d o m  n u m b e r s ,  o n a - h a l f  n f  r h *  t e  a r b l t v a e i o a  a n d

o n e - h a l f  t o  l i t i g a t i o n .

A  c o m p a r i s o n  g r o u p  o f  : a s « s  i s  n e c e s s a r y  t o  m e a s u r e  t h e  e f f e c t s  o f  a r b i t r a t i o n  

a g a i n s t  c a s e s  i n  r e g u l a r  l i t i g a t i o n .  It i s  a l s o  n e e d e d  i n  o r d e r  t o  d e v e l o p  a n  

a d e q u a t e  d a t a b a s e  o n  c a s e s  i n  o r d i n a r y  l i t i g a t i o n .  C u r r e n t  c o u r t  r e c o r d s  a r e  

o n l y  p a r t i a l l y  u s e f u l  i n ' t h i s  r e g a r d  b e c a u s e  t h e y  a r e  g e a r e d  t o  t r a c k i n g  c a s e s  

b u t  n o t  t o  e v a l u a t i n g  a l t e r n a t i v e s .

D a t a  c o l l e c t e d  f o r  t h e  e v a l u a t i o n  a r e  b e i n g  k e p t  i n  t h e  s t r i c t e s t  c o n f i d e n c e .  

O n l y  a g g r e g a t e d  i n f o r m a t i o n  w i l l  b e  r e l e a s e d ,  a n d  n o  i n f o r m a t i o n  a b o u t  a n y  s p e c i f i c  

c a s e  w i l l  b e  m a d e  p u b l i c .  E v a l u a t i o n  d a t a  w i l l  b e  c o l l e c t e d  f r o m  L) c o u r t  a n d  

a r b i t r a t i o n  r e c o r d s ,  2) s u r v e y s  s e n t  to  l a w y e r s  a n d  a r b i t r a t o r s  f o r  c a s e s  b o t h  

i n  a r b i t r a t i o n  a n d  r e g u l a r  l i t i g a t i o n ,  a n d  3) i n q u i r i e s  t o  i n s u r a n c e  c o m p a n i e s ,  

d i s c u s s i o n s  w i t h  l u d i c i a r y  e m p l o y e e s ,  a n d  i n t e r v i e w *  w i r h  l a u y o r * .

T h e  S u r v e y  o f  C l o s e d  C a s e s  f r o m  P h a s e  I;

I t  m u s t  b e  i t r o n g l y  e m p h a s i z e d  t h a t  t h i s  b r i e f  a r t i c l e  o n l y  r e p o r t s  c h e  

f i n d i n g s  o f  t h a  f i r c e  s u r v e y s  o f  a r b i t r a t i o n  c a s e s  i n  P h a s e  I ( $ 5 0 , 0 0 0 )  p r o g r a m .  

P h a s e  I I  ( $ 1 5 0 , 0 0 0 )  b e g a n  i n  M a y ,  1 9 8 7 .  A l t h o u g h  s o m e  P h a s e  X I  c a s e s  h a v e  

t e r m i n a t e d ,  n o  P h a s e  X I  c a s e  h a s  r e a c h e d  c h e  n i n e  m o n t h  d e a d l i n e .  C o n s e q u e n t l y ,  

n o t  e n o u g h  c a s e s  h a v e  t e r m i n a t e d  t o  p r o v i d e  a n y  m e a n i n g f u l  d a t a  o n  P h a s e  I X .

D a t a  w h i c h  w i l l  b e  c o l l e c t e d  l a t e r  i n  P h a s e  II m a y  b e  s i m i l a r  t o  o r  d i f f e r e n t  

f r o m  t h e  d a t a  r e p o r t e d  h e r e .

I n  o u r  c u r r e n t  w o r k ,  s u r v e y s  w e r e  s e n t  co a l l  a w a r d  c a s e s  ( o v e r - s a m p l e d  

b e c a u s e  t h e y  h a v e  m e r e  i n f o r m a t i o n )  a n d  o n e  o u t  o f  f o u r  s e t t l e m e n t s  i n  P h a s e  I. 

A p p r o x i m a t e l y  3 0 0  s u r v e y s  w e r e  s e n t  t o  5 6  a w a r d s  a n d  1 7 0  s e t t l e m e n t s .  T h e s e

c a s e s  r e p r e s e n t  a l l  t h e  c a s e s  c h a t  h a d  t e r m i n a t e d  a t  c h e  t i m e  t h e  s u r v e y s  w e r e

d i s t r i b u t e d .  6 0 %  o r  2 0 0  s u r v e y #  w e r e  r e t u r n e d  ( 6 6  p l a i n t i f f ,  6 6  d e f e n s e ,  a n d

- i n -
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#  i
a n d  6 8  a r b i t r a t o r s ) .  T h a  I n f o r m a t i o n  p r o s a n t a d  h a r e  i s  t h u s  d r a w n  f r o m  1 8 6  u s a b l e  | 

s u r v e y  f o r m s  ( 6 1  p l a i n t i f f *  6 4  d e f e n s e ,  a n d  61 a r b i t r a t o r s ) .  A p p r o x i m a t e l y  o n e - h a l f  

o f  c h e  s a m p l e  c o m e s  f r o m  a w a r d  c a s e s  a n d  o n e - h a l f  c o m e s  f r o m  o e h e r  c a s e s . T o  

g i v a  a  m o r e  a c c u r a t e  v i e w  o f  t h e  p r o g r a m ,  t h e r e f o r e ,  c h e  t a b u l a t i o n s  a r e  w e i g h t e d  

a c c o r d i n g  c o  s t a n d a r d  s t a t i s t i c a l  m e t h o d s  t o  p r o d u c e  d a t a  i n  p r o p o r t i o n  c o  t h e  

a c t u a l  n u m b e r  o f  c a s e s  t e r m i n a t i n g  i n  s e c t l e m c n t s  a n d  i n  a w a r d s .

F i n d i n g s  o n  P h a s e  I ( $ 5 0 , 0 0 0 )  C a s e s :

M o d e  o f  T e r m i n a t i o n  a n d  A r b i t r a t o r  I n v o l v e m e n t . A p p r o x i m a t e l y  2 0 %  o f  t h e  

c a s e s  c h a t  e n t e r  t h e  p r o g r a m  g o  a l l  t h e  w a y  co a n  a r b i t r a t i o n  a w a r d  a n d  8 0 %  s e t t l e  

b e f o r e  a w a r d .  A r b i t r a t o r s  a r e  a c t i v e l y  I n v o l v e d  i n  h a l f  t h e  c a s e s .  2 8 %  f e t t l e  

w i t h  t h e  a r b i t r a t o r ' s  a s s i s t a n c e  a n d  2 2 %  r e c e i v e  a n  a r b i t r a t o r s  a w a r d .  I n  t h e  

o e h e r  h a l f  o f  t h e  c a s e s  t h e r e  i s  e i t h e r  n o  a r b i t r a t o r  a p p o i n t e d  o r  n o  w o r k  f o r  

c h e  a r b i t r a t o r ,  2 0 %  o f  a l l  c a s e s  s e t t l e d  b e f o r e  a n  a r b i t r a t o r  w a s  i n v o l v e d ,  

a n d  3 0 %  s e t t l e d  a f t e r  t h e  a r b i t r a t o r  w a s  i n v o l v e d ,  b u t  w i t h o u t  t h e  a r b i t r a t o r s  

a s s i s t a n c e .  T h e  a w a r d  c a s e s  c a n  b e  a p p e a l e d  t o  a  t r i a l  <?.e n o v o ,  b u t  s o  f a r  a p p e a l s  

h a v e  e i t h e r  s e t t l e d  o r  a r e  s t i l l  p e n d i n g .

L a w y e r  a n d  C l i e n t  S a t i s f a c t i o n . O v e r a l l ,  7 6 %  o f  l a w y e r s  w e r e  s a t i s f i e d  

w i t h  t h e  w a y  t h e i r  c a s e  w a g  h a n d l e d  i n  t h e  p r o g r a m ,  b u t  t h e r e  w a s  m o r e  c r i t i c i s m  

a n d  d i s s a t i s f a c t i o n  f r o m  d e f e n s e  l a w y e r s  t h a n  f r o m  p l a i n t i f f  l a w y e r s .  N e a r l y  

a l l  ( 8 4 % )  p l a i n t i f f  l a w y e r s  w e r e  s a t i s f i e d  w i t h  C A P  i n  t h e  p a r t i c u l a r  c a s e  s u r v e y e d ;

7 1 %  o f  d e f e n s e  l a w y e r s  r e p o r t e d  b e i n g  s a t i s f i e d .  N o t  s u r p r i s i n g l y ,  s a t i s f a c t i o n  

a l s o  d i f f e r e d  d e p e n d i n g  o n  w h e t h e r  t h e  c a s e  s e t t l e d  o r  v e n t  t o  a w a r d .  1 0 0 %  o f  is&v

p l a i n t i f f  l a w y e r s  a n d  9 0 %  o f  d e f e n s e  l a u y s r a  w h o s e  e a s e s  o u c c l e a  w e r e  s a t i s f i e d ;  >§§0

7 2 %  o r  p l a i n t i f f  l a w y e r s  a n d  3 8 %  o f  d e f e n s e  l a w y e r s  w h o s e  c a s e s  w e n t  t o  a n  a w a r d  

w e r e  s a t i s f i e d .

L a w y e r  s a t i s f a c t i o n  i s  h i g h l y  c o r r e l a t e d  t o  t h e  l a w y e r ' s  p e r c e p t i o n  o f  w h e t h e r  

t h e  a w a r d  w a s  s i m i l a r  t o  w h a t  t h e  l a w y e r  t h o u g h t  m i g h t  b e  t h e  t r i a l  v e r d i c t .

W h e n  c a s e s  p r o c e e d e d  t o  a w a r d s ,  m o r e  p l a i n t i f f  l a w y e r s  ( 6 4 % )  t h a n  d e f e n s e  l a w y e r s  

( 4 4 % )  t h o u g h t  t h e  a w a r d s  w e r e  s i m i l a r  c o  w h a t  t h e  v e r d i c t  w o u l d  h a v e  b e e n  a t  

t r i a l .  T h e  a s s u m p t i o n  c h a t  t h e  c a s e  w n n i d  h a v e  g o n e  c o  u i ^ i  i s  q u i t e  h y p o t h e t i c a l ,  

x n  H a w a i i  o n l y  t h r e e  p e r c e n t  o f  p e r s o n a l  i n j u r y  c a s e s  a r e  C r i e d .  8 7 %  o f  p l a i n t i f f  

l a w y e r s  w h o  s a w  c h e  a w a r d s  a s  s i m i l a r  t o  v e r d i r f - «  c n e i o i u a  n i c U  c h e  a r o i c r a c i o n

pirvftioiuj u u i y  h u /. w n o  s a w  t h e  a w a r d s  a s  d i f f e r e n t  f r o m  t r i a l  w e r e  s a t i s f i e d .

D e f e n s e  l a w y e r s  h a d  v e r y  s i m i l a r  i m p r e s s i o n s .  8 2 %  o f  d e f e n s e  l a w y e r s  w h o  s a w  

t h e  a w a r d s  a s  s i m i l a r  t o  v e r d i c t s  w e r e  s a t i s f i e d  w i t h  t h e  a r b i t r a t i o n  p r o g r a m ;  

o n l y  3 6 %  w h o  s a w  t h e  a w a r d s  a s  d i f f e r e n t  f r o m  t r i a l  w e r e  s a t i s f i e d .

I n t e r e s t i n g l y ,  b o t h  p l a i n t i f f  a n d  d c f c o s a - e o u n s e l  e s t i m a t e d  7 4 %  o f

t h e i r  c l i e n t s  w e r e  s a t i s f i e d  a n d  b o t h  e s t i m a t e d  t h a t  t h e i r  c l i e n t s  w e r e  8 8 %

s a t i s f i e d  w i t h  s e t t l e m e n t s  a n d  8 %  d i n s a H K  rtr*,Tn®,:̂ ® , 
z o v  a w a r d s .  P l a i n t i f f  l a w y e r s  e s t i m a t e d  c h a c  7 2 %  o f  t h e i r  c l i e n t s  w e r e  s a t i s f i e d

a n d  2 8 %  d i e a a t i c J f i e d  w i t h  t h e - a w a r d .  H o w e v e r ,  d e f e n s e  l a w y e r s  e s t i m a t e d  t h a t

5 2 %  o f  t h e i r  c l i c a t s  w e r e  s a t i s f i e d  a n d  4 8 %  d i s s a t i s f i e d  w i t h  t h e  a w a r d .  W e

would like to know how satisfied che insurance companies are. They a r e  the true

c l i e n t s  f o r  m o s t  d e f e n s e  l a w y e r s .

S p e e d  o f  D i s p o s i t i o n . O v e r a l - 1 , — 7-2Z o f  t h e — i a v y e r s  t s u r v a v e d - H >  
i f  t-hadr r a o a  h * u  «... j.h  a n a  x c  » w u i d  h a v e  c a K e n  l o n g e r  t o  t e r m i n a t e .  _

T h e  v i e w s  o f  p l a i n t i f f  a n d  d e f e n s e  l a w y e r s  d i f f e r e d  a g a i n .  8 7 %  o f  p l a i n t i f f  | |

l a w y e r s  t h o u g h t  c h e  c a s e  w o u l d  h a v e  t a k e n  l o n g e r  i f  i t  w a s  n o t  i n  c h e  p r o g r a m ;

5 6 %  o f  d e f e n s e  a t t o r n e y s  t h o u g h t  i t  w o u l d  h a v e  t a k e n  l o n g e r .
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D l a o o v o c y .. A. m a j o r  p r o g r a m  g o a l  is c o  r e d u c e  e x p e n s e  f o r  l i t i g a n t s  b y  r e d u c i n g  

d i s c o v e r y .  D i s c o v e r y  d i d  a p p e a r  t o  b e  r a d u c a d .  8 3 X  o f  p l a i n t i f f  l a w y e r * . 6 7 *  

o £  d s f a n c c  i « w y « r a ,  «tiU © O X  o f  a r b i c m c o r f l  r e p o r t a d  d i s c o v e r y  r e d u c t i o n s .  D i s c o v e r y  

c a n  b e  r e d u c e d  a i c h a r  h u r a n w  t h e  l » « y * i o  a g r a o  t o  llu»lt d i s c o v e r y  o r  b e c a u s e  

c h e  a r b i t r a t o r  d e n i e s  r e q u e s t s  f o r  d i s c o v e r y .  A r b i t r a t o r s  r e p o r t e d  c h a t  t h e y  

o n l y  d e n i e d  d i s c o v e r y  r e q u e s t s  i n  9 Z  o f  c a s e s ,  w h i c h  s u g g e s t s  C h a t  d i s c o v e r y  

i s  b e i n g  r e d u c e d  m a i n l y  t h r o u g h  v o l u n t a r y  c o m p l i a n c e  b y  c h e  l a w y e r s .  I t  i s  

i m p o r t a n t  t o  n o t e  t h a t  o n l y  1Z o f  p l a i n t i f f  l a w y e r s  a n d  1 1 ?  o f  d e f e n s e  l a w y e r s  
r e p o r t e d  t h a t  d i s c o v e r y  l « U u u l i u u  a f f e c t e d  t h e  o u t c o m e  o f  t h e  c a s e .

D i s c o v e r y  c o o t s  a l s o  w a r e  e x a m i n e d .  P a r  -p l a i n t i f f  l a w y e r s ,  d i s c o v e r y  w a s  

l e s s  t h a n  $ 1 0 0  i n  3 1 Z  o f  t h e  c a s e s  a n d  l e s s  t h a n  $ 4 0 0  i n  6 8 Z  o f  c h e  c a s e s .  O n l y  

7 Z  o f  p l a i n t i f f  l a w v e r s  r e n n r f e d  <>>••.> * l o o o . r u t  a e r a n . e s
l e u v e v c . d i o a o v e r y  i o » »  t h a n  4*100 m  0 %  o t  t h e  c a s e s  a n d  IfcHB t h a n " * $ 4 0 Q  

i n  5 7 %  o f  t h a  c a s e s .  O n l y  8 Z  o f  d e f e n o o  l a w y e r s  r e p o r t e d  d i s c o v e r y  e x p e n s e s  

o v e r  $ 1 0 0 0 .  A t  t h i s  t i m e  w e  c a n n o t  y e t  e s t i m a t e  h n u  m u c h  « h o  p r o g r a m  w j u - j k v k  
m  . a . t a  a i t h o u j h  c u m p a m c s  a l r e a d y  m a y  k n o w  t h e  a n s w e r .

W e  w i n  n o t  k n o w  e h o  d i o c o v c r y  f u t  o r a m a r y  l i t i g a t i o n  u n t i l  t h e  c o m p a r i s o n

c a s e s  a r e  s u r v e y e d .  H o w e v e r ,  8 1 "  o f  p l a i n t i f f  l a w y e r s  a n d  5 4 Z  o f  d e f e n s e  l a w y e r s  

r e p o r t e d  t h a t  t h e  c a s e  w o u l d  h a v e  c o s t  m o r e  i f  i t  h a d  n o t  b e e n  i n  C A P .

S u m m a r y  o f  F i n d i n g s  o n  P h a s e  1  ( $ 5 0 , 0 0 0 )  C a s e s :

S a t i s f a c t i o n . G e n e r a l l y ,  l a w y e r s  w e r e  s a t i s f i e d  w i t h  t h e  p r o g r a m ,  a l t h o u g h  

w o r e  p i a i u t i r r  l a w y e r s  w e r e  s a t i s t l e d  t h a n  w e r e  d e f e n s e  l a w y e r s .  A n  m i g h a  b *  

c H p c c t o d ,  m u t e  l a w y e r s  w e r e  s a t i s f i e d  w i t h  t h e i r  v o l u n t a r y  s e t t l e m e n t s  c h a n  w H r h
fVlA- arjo%*Hc W y  n K e  a v b i e v a w w b o «

g p o a d  a £  r n < t.i...i>.iwn. k o s i  p i o i n c i r i  l a w y e r s  B e l i e v e d  t h a t  i f  t h e i r  c a s e

h a d  n o t  b e e n  i n  t h e  a r b i t r a t i o n  n m o r u m  <*■ u  u„..- - - * —  *.— --
v n i y  a u o u u  n e x t  o r  t h e  d e f e n s e  l a w y e r s  b e l i e v e d  t h a t  t h e  n r M  P » » e «-am
m o c  f a s c e r  c n a n  n r d i i u t y  l i t i g a t i o n .

D i s c o v e r y  a n d  C o s t  R e d u c t i o n . P l a i n t i f f  l a w y e r * ,  i v l e n u e  l a w y e y * .  a n d  

a r b i t j r a t o r o ,  o i l  v o p u i t e d  c h a t  c a e  p r o g r a m  r e d u c e d - d i s c o v e r y - a n d  t h s t “cli§ covery 

r e d u c t i o n  d i d  n o t  a f f e c t  c a s e  o u t c o m e .  M o s t  p l a i n t i f f  l a w y e r s  b e l i e v e d  t h a t  

i f  t h e i r  c a s e  h a d  n o t  b e e n  i n  C A P  i t  w o u l d  h a v e  r o o t  m a m  c o  t a r m i u a t e .  o n l y  
a b o u c  n a i r  o f  t h e  d e f a n e w  l s o y e r o  w . l i . v . j  *h.»c U i a  a t D i c r a c i o n  p r o g r a m  u u  l * o o  
m a c  l y  t h a n  o r d i n a r y  l i t i g a t i o n .

I n  k e e p i n g  w i t h  t h e  s c o p e  a n d  w o r k  o f  o u r  s t u d y ,  w e  w i l l  c o n t i n u e  t o  e v a l u a t e  

t h e  d e v e l o p m e n t  a n d  i m p a c t  o f  H a w a i i ' s  C A P .  F u t u r e  r e p o r t s  w i l l  i n c l u d e  c a s e s  

t h a t  e n t e r e d  C h e  p r o g r a m  a f t e r  M a y  L, 1 9 8 7 .
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V I. AKAMA V .  TSUDA: A CASE STUDY
by Cynthia. Lae.

[T h u . fiO '&GoM inA u u w n A J J C u A  u j i g $XUO£. CI7A0 h m n r t/O f i  J * thr> f*k-o.
i n ^ v ^ m a u n j o n  a b o u t  t h e 6 < uu> l m *  A.4C(U,vea (Plow a S S n J tH n jk  W aijna. S & iu U ,  
yauJL  V - c tU a n c o .  a n d  MaJih. 'D p A m n n a ik . .  Q n f j j  t b *  *<.- r.«<.
a n a  afcfienaan* n a v e  b e e n  î UitianoJUxiA. )

T h e  F a c e s :

O n  M a r c h  17 , 1 9 8 4 ,  S y l v i a  A k a m a  w a s  d r i v i n g - m r r - W a i a l a e  A v e n u e  n e a r  K a h a l a  

M a l l  S h o p p i n g  C e n t e r .  S u d d e n l y  c h e  c a r  i n  f r o n t  t u r n e d  u p  a  r a m p  i n t o  t h e

s h o p p i n g  osntsav. Gylvii. b e * k « d  anil c h e u  u c o p p e a  t O  p r e v e n t  h i t ti nf f t h a  r m r  ■»« 
t w w . . w .  s s w u c i  r a u u « »  w u u  w * u  a i r e c c i y  o e n i n d  S y l v i a ,  w a s  n o t  a s  l u c k y .  u «  

u p  « a n ni a ;g  i n t o  n o t  A n o  Cfiu * i u g  u u «  o r  c n e  m o s t  c o m m o n  k i n d s  o f  a u t o  

a c c i d e n t s :  a  r<sar e n d  c o l l i s i o n .

T w o  y e a r s  l a t e r  o n  A p r i l  12, 1 9 8 6 ,  a f t e r  c o n s u l t i n g  v a r i o u s  d o c t o r s  a n d  

c h i r o p r a c t o r s ,  S y l v i a  A k a m a  h a d  h e r  a t t o r n e y .  P a u l  D i s i a n o o ,  f i i «  a  C u w u i a i n c  
a g a i n o e  S a m u e l  T a u d a .  t u < s  a l l e g a t i o n s  i n d u c e d  a m o n g  t > t h e r  t h i n g s  " s e v e r e  a n d

l a s t i n g  ph ys -f ra l -trijviri**", " g r e a t  p a i n  © £  bo<ly «nnl mi.nij", a n *  " l o o  a o f  i n j u r e " , _____
S a m u e l  T s i i d u ' *  . a r f w n * y ,  M a r k  D t o s a r a l n • kliiu c o n p x e l n t  o n  M a y  14, 1 9 0 6 .

T h e  C a s e  I n  A r b i t r a t i o n ;

O n  J u l y  1 8 ,  1 9 8 6 ,  A k a m a  v .  T s u d a  e n t e r e d  i n t o  c h e  C o u r t *  A r b i t r a t i o n  P r o g r a m  
( c a t )  , i n  e r t e o t ,  c h e  t w o  p a r t i e s  a g r e e d  t o  o u t  t h e i r  c a « »
u i o v  w u u t i u u i a  c n e i r  c i r c u i t  c o u r t  c a s e  b u t  a l s o  s o u g h t  t o  r e s o l v e  m a t t e r s  w i t h o u t  
c h e  t i m e ,  e x p e n s e  a n d  c o m p l i c a t i o n s  n f  a  f u l l  d r e v i t  c o u r t  l l u i  . < i t i o o  a o u » «  
a i b l t t a t l o n  i s  U O n - O i n U i n a .  C h a  p A r r i a *  d i d  n o t  o x o l u d c  c h o  p o s s i b i l i t y  O j ( [ _ J L _ r r l a l .  
T h a e  r i g h t  w a s  r e t a i n e d  I f  a t  c h a r  p ' l r r *  w o r *  d l o o a « i o £ i « d  w i t h  t h e  r e s u l t s  o t  
a r b i t r a t i o n .

O n  A u g u s t  3.2, 1 9 8 6 ,  a t t o r n e y  W a y n e  S a k a i  w a a  s e l e c t e d  a n d  c o n f i r m e d  a s  

A r b i t r a t o r  o f  t h e  c a s e .  H i s  d e a d l i n e  f o r  f i l i n g  a n  a w a r d  w a s  A p r i l  1 8 ,  1 9 8 7 ,  

n i n e  m o n t h s  aftiir t h e  a g r e e m e n t  c o  e n t e r  i n t o  a r h i  t - m r i o n  « * •  f i l o d .  a *  r o q u i t r a ,  

b a x a l  s e n t  a  l e t t e r  c o  b o t h  p a r t i e s  t o  s c h e d u l e  a  p r o - h o a r i n g  o o n f o r o a c o  v i c U i u  
c m r r y  H a y a  afr*.r K i c  x u  i u a  i v u u tii , n e  a s K i d  b o t h  a t t o r n e y s  t o

s u b m i t ,  t w o  days: b e f o r e  c h e  c o n f e r e n c e ,  w r i t t e n  s t a t e m e n t s  o f  f a c t s  a n d  i s s u e s ,  

a n d  a  s u m m a r y  of d i s c o v e r y  i t e m s .

A c c o r d i n g  t o  A r b i t r a t o r  S a k a i ,  c h e  l i a b i l i t y  o f  S a m u e l  T s u d a  w a s  n o t  a  m a j o r  
i s s ' - t e .  T h e  m a j o r  p o i n t  o f  t h e  c a s e  w a B  c h e  e x t a n t  o f  S y l v i a  A k a m a 1 9 i n j u r i e s  
a n d  h o w  m u c h  s h e  s h o u l d  b e  a w a r d e d  i n  c o m p e n s a t i o n .  T h u s ,  m u c h  o f  c h e  d i s c o v e r y  
a l l o w e d  b y  S a k a i  i n v o l v e d  m e d i c a l  e x a m i n a t i o r v s - b y - .  b c t h  p a r t i e s '  d o c t o r s  a n d  
s u b m i t t a l  o f  t h e s e  d o c t o r ' s  r e p o r t s  c o  S a k a i .  T h e s e  e x a m i n a t i o n s  a n d  r e p o r t s  
w e r e  c o n s i d e r e d  i m p o r t a n t  e n o u g h  t h a t  t h e  c a s e  w a s  e x t e n d e d  b y  6 0  d A y *  t o  
J u n e  1 8 ,  1 9 8 7  t o  a l l o w  f n r  a r o o f  t h a t  d * £ a n d a n t  T s u d * ' o  U u u t u t  c t i o u g n t  w a s  
n e c e s s a r y .

A s  t h e  c a s e  p r o c e e d e d .  A r M  rrafiM* ? o V o - l  — - O ' .  J  *■»»«• >•«w a u u  k i i e x i '
a t t o r n e y s  t o  r e a c h  a  s e t t l e m e n t .  W h e n e v e r  p o s s i b l e ,  h e  s u g g e s t e d  w a y s  t o  

e c o n o m i z e  a n d  6 p e e d  u p  t h e  p r o c e s s  o f  r e s o l u t i o n .  H e  d i d  n o t ,  h o w e v e r ,  g e t  d i r e c t l y  

i n v o l v e d  i n  n e g o t i a t i o n s  b e c a u s e  h e  f e l t  t h a t  t h e  t w o  p a r t i e s  w e r e  f n n  f a r  apart, 

i n  t h e i r  c x g u r w u .  s i n c e  n e  m i g h t  e v e n t u a l l y  e n d  u p  h e a r i n g  t h u  c a s e ,  h e  d i d  n o t
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a c t u a l l y  c o n d u c t  m e d i a t e d  s e t t l e m e n t  d i s c u s s i o n s .

A f t e r  s e v e r a l  p r e - h e a r i n g  c o n f e r e n c e s ,  c h e  c a s e  d i d  g o  t o  a  f o r m a l  a r b i t r a t i o n

h o a r  i n p . T h a  h e a r i n g  v o »  i l k a  a t r i a l ,  w i t h  U i r eu l.  ctiul u r U H M - e x a m l n e t l O n  O C

w i t n e s s e s  a n d  p a r t i e s ,  a n d  c h e  i n t r o d u c t i o n  o f  e v i d e n c e .  O n  J u n e  18, 1 9 8 7 ,  

a x . a ct ly  11 m o n t h s  a f t e r  p K a  Al?am;> ir. T * u 4 *  o a o «  *ut**<>ci i n C Q  a i b i u r a t i o n , A hcxua 

waa awarded special damage* u£ $5,202.83 «ud general damages or $2<5,UUU.
0 * £ a n d a n i t  T s u d a  h a d  2 0  4 a y  a t o  a p p e a l  t h i o  d « c l a i u u  a n d  c u  a s h  £ u c  a  j u r y  C t i a i

b u t ,  d e c l i n e d  t o  d o  s o .  A c c o r d i n g  t o  h l 3  a t t o r n e y ,  H a r k  D e s m s r a i a ,  T s u d a  d i d  n o t  

w a n t  t o  r i s k  t h e  s a n c t i o n s  o f  h a v i n g  c o  p a y  c o s t a  a n d  f e e s ,  a t t o r n e y ' s  f e e s  o f  u p  

$ 5 , 0 0 0 ,  a n d  t h e  c o s t  o f  j u r o r s  i f  h e  c o u l d  n o t  b e t t e r  t h e  j u r y  t r i a l  o u t c o m e  b y  

1 5 % .

R e f l e c t i o n s  b y  t h e  A t t o r n e y s :

T h e  t h r e e  a t t o r n e y s  i n  t h i s  c a s e ,  A r b i t r a t o r  W a y n e  S a k a i ,  P l a i n t i f f ' s  

a t t o r n e y ,  P a u l  D i B i a n c o ,  a n d  D e f e n d a n t ' s  A t t o r n e y ,  M a r k  D e s m a r a i s ,  h a v e  a l l  

p e r f o r m e d  t h e  r o l e s  o f  A r b i t r a t o r ,  d e f e n s e  a t t o r n e y ,  a n d  p l a i n t i f f ' s  a t t o r n e y .

T h e y  f e l t  t h a t  t h e  A r b i t r a t i o n  P r o g r a m  w a s ,  i n  g e n e r a l ,  a c c o m p l i s h i n g  i t s  

g o a l s  o f  s p e e d i n g  u p  t h e  p r o c e s s  o f  c i v i l  l i t i g a t i o n ,  e n d  d o i n g  it m o r e  

e c o n o m i c a l l y  a n d  w i t h  r e s u l t s  f a i r l y  c l o s e  t o  c i r c u i t  c o u r t  a w a r d s .

P a u l  D i B i a n c o  s u m m a r i z e d  t h e  a s s e s s m e n t s  o f  a l l  t h r e e  a t t o r n e y s  i n v o l v e d  

i n  t h i s  c a s e :

1) T h e  p r o c e s s  w a s  f a s t e r  e o  t h a t  t h e  p a r t i e s  h a d  a  r e s o l u t i o n  o f  t h e  

d i s p u t e  s o o n e r .  T h e y  d i d n ' t  h a v e  t o  r e m a i n  i n  l i t i g a t i o n  a n d  p r o l o n g  t h e i r  

a n x i e t y  o v e r  w h a t  c h e  o u t c o m e  m i g h t  b e .

2) T h e  s i m p l e r  p r o c e d u r e s  a l l o w e d  f o r  m o r e  i n f o r m a l  d i s c o v e r y  p r o c e d u r e s

a n d  c u t  d o w n  c h e  c o s t s  a n d  f e e s ,  p a r t i c u l a r l y  c h o s e  r e l a t e d  t o  e x p e r t s .

3) T h e  I n f o r m a l  p r o c e e d i n g s  a l l o w e d  b o t h  c h e  p a r t i e s ,  a n d  t h e i r  w i t n e s s e s ,

t o  f e e l  m o r e  c o m f o r t a b l e ,  e s p e c i a l l y  s i n c e  A r b i t r a t o r  W a y n e  S a k a i  d i d  n o t  w e a r

a  b l a c k  r o b e .

F r o m  D e f e n d a n t ' s  p o i n t  o f  v i e w ,  S a m u e l  T s u d a  a n d  c h e  i n s u r a n c e  c o m p a n y  

e x p r e s s e d  s a t i s f a c t i o n  w i t h  t h e  h a n d l i n g  o f  t h i s  c a s e  b y  t h e  C A P .  S a m u e l  T s u d a  

w a s  h a p p y  c h a t  t h e  p r o c e s s  w a s  f a s t e r  a n d  s i m p l e r  a n d  t h e  I n s u r a n c e  c o m p a n y  w a s  

p l e a s e d  t h a t  c o s t s  w e r e  l o w e r .



MRR 13 '89  15:57 JUDICIARY ADMIN, 808 548-6002
I

P .18/22

V II . LEADERSHIP AND MANAGEMENT
J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n

J u d g e  R o n a l d  T . Y .  M o o n ,  F i r s t  C i r c u i t *  C h a i r p e r s o n

J u d g e  B o y d  P. M o s s m a n ,  S e c o n d  C i r c u i t

J u d g e  S h u n l c h i  K i m u r a ,  T h i r d  C i r c u i t

J u d g e  K e i  H i r a n o ,  F i f t h  C i r c u i t

J a n e *  E. D u f f y ,  Jr .

R o b e r t  G r a n t h a m  

S h a r o n  R. h i m e u o  

J a m e s  K a w a s h i a a  

W a l t e r  S. K i r i m i c e u  

F r a n k  T. L o c k w o o d  

C h r i s t o p h e r  P. M c K e n z i e  

K e n n e t h  T.  O k a m o c o  

G e r a l d  Y. S e k l y a  

R o b e r t  S. T o y o f u k u

A d v i s o r s  t o  t h e  C o m m i s s i o n ;

P e t e r  S. A d l e r  

W a r r e n  P r i c e ,  I I I  

R a y m o n d  J. T a m

N e i g h b o r  l a l a n d  A r b i t r a t i o n  C o m m i t t e e s

H a w a i i

L a w r e n c e  W, C o h n  

K e n n e t h  A. R o s a  

D i a n a  L. V a n  D e  C a r  

A n d r e w  P. W i l s o n

K a u a i

K u r t  R. B o s o h a r d  

D a r y l  Y .  D o b a s h i  

R a y m o n d  G .  D u v a u c h e l l e  

C a l v i n  K. M u r a s h i g e

Maui
J a m e s  K r u e g e r  

B .  M a r t i n  L u n a  

R o b e r t  M.  M o n d e n  

S h a c k l e y  R a f f e t t o

A r b i t r a t i o n  A d m i n i s t r a t o r s

H a w a i i  -  E l e a n o r  M i r i k i t a n l  

K a u a i  -  S t e v e n  S. O k l h a r a  

M a u i  -  R o b e r t  M. M o n d e n  

O a h u  -  E d w i n  S. A o k l

- 1 5 -
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V I I I .  FIRST CIRCUIT ARBITRATORS

Abbott, Ethan D.B. Davene, Paul
Aba. Fred Y , Dssaanl. Oavld J,
Abe. Michael K. Olblanco, Paul (.
Agena, Melvin Y, Duffy, Jamaa C, Jr.
Agmata, Victor Jr. Durbin, Paul J.
Ahu, Elwtn P. . Earle, Jacqueline L.S.
Akama, Dudley C. Edmunds, John S.
Aklba, Lorraine d. Eggsrs, William J. Ill
Albu, Ronald Elchor. Rick J.
Alcantara. Leonard P. Englaharc, C. Andrew
Alexander-Taylor, Amy Estes, Jams* T.
Alston, Paul Ezra, David A.
Alull, YukilO Fairbanks, David L.
Aokl, Paul S. Fell, Charles F.
Aahford, George W. Jr. Fsncon, Ashley K.
Au, Ronald C.S. Feta. Dunnls K.
Ayabe, Sidney K. Ferrarp. Christopher D.
Sain, Elton J. Fong, Peter
Bays, A. Bernard rj’.ij, Valerie U.H.
Bell, Roy J. fro..;, Wesley F.
Bandee, Edward R. .•shjaca, J«ral D.
Bernstein, Mark D. Frey, Piiia.p J.
Bettencourt. David Fried, I .  Richard Jr.
Bigelow, Bruce C. Frit:, Ccllin H.
flleueoseeln, Mark P. rutusno, Craig K.
Socken, R. Charlaa Furutaai, Mllsa I.
Bogseei, Philip D. futa, Janice T.
Border, Patrick W. v a r c u ,  rua N.
Bordner, William A. JiJwO.-., .ilchaal W.
Brandt. George U. viiaruy, William H. Jr.
Brodar, Sherry P. v..varc, Larry
Burke, Edmund v.oiln, .<ii
Carney. Thnmee I. I*.
Carroll, Benjamin L, III voasarr, ,1. William Jr.
Chang. Cary U.B. Craeluy, H. Burnham
Chang, Howard T. Gronau, Kurt A.
Chaug, Kevin S.C. Guerman, Scaven
Chang, Louis L.C. Hall, David w.
Chang, Nelson S.W. Kara, C. Michael
Chang. Robert U.K. Hayashl, Leslie Ann
Chang, Roy K.S. Haa, Alfred H.H.
Char, Peter C.P. Hee, Sherman S.
Chee. Kevin S.W. Henderaon. Harvey E. Jr.
Chlng, Randall Y.C. Hiatt. Jarry
Ching, Wesley H.H. Hiatt, Lynn
Choi, Cedric Higa, Warren H.
Chong, Robert A. Hlgashl. Jeffrey Y.
Chow, Scavan J.T. Hlmano, Sharon R.
OKdy. Hilkan U.1. Jaho 0.
Chu, Harold Hlral, Collaan K.
Chuck, Gregory U, Hlral, Richard K.
Chun, Jerrold Y. Hiramacau, Bavarly L.K.
Chun, Richard C.P. Hlrono, Marie K.
Chuu-Hoon, Lovell K.Y. Hlsaka, Sevan
Chung, Randall Y.S. Hoe, Allan K.
Chung, Scaven K.S. Koka, Richard L.
Cook, Thomas E. Hong, Kichaal D.
Corps, Randolph L. Horis, Walter K.
Cosgrove, Gall Y. Hawaii, A. Peter
Covan, Stuart M. Hughes, Roy F.
Ctumotnn. Charlaa (J. 
Cufkaden, Everett

U»«1 9 
Hunt, William S.

Davis, Hark S. Ichlda, Wealay u.
Davis, Walter Ikada, Walter H.
Dcstsarala, Mark B. Ik*da, Wesley H.

ikanarA, Archie r.
Ike 1 , Clayton C.
India, Michael T.
Ing, Dennis A.
Ishlda, Lluooln J.
(to, Alvin T.
Ico, Ernest A.
luanaga, Mishtro--------
Ixufll. T r»nri* M.
Jaffa, Edward A.
Jarvis. Gerard Aulams 
Jin On, Shslcon O.W. 
Johnaon, 3oloaon I. 
Johneton. Mary Blaine 
Jon*«,-Mird D. 
kakaru, Charyl K. 
Keneko, Stuart A. 
kanetake, Stanley T, 
Kaolulo, Archibald C.K. 
Kawachlk*. Jamaa A. 
Kauaihint, Jamaa 
Kekina, Uayna 
Knaanar, Hobart C, 
Kid&ni, Crane K,
Kim, Alexander Y.H.
Kim, Iruca B,
Kla, Daway H. Jr.
Kim, Michael I.I. 
Kimura, Georgs Y. 
Kimura, Clann 1.
King, Adrleana S.
King, Jamaa A.
/JLwft P .  J r .
Klrloleau, Walter 
Kleamura, Kanry T, 
Klalncop, Charlaa 
Kabayaabl, Bert T. 
Kodaol, Soy M. 
Komacaubara, Kerry M. 
KocaalJ l , John T,
Kondo. Wray 
Kotake, Marvyn ft. 
Koyanagl, Taya M. 
KuglsatU. Craig I. 
Knniyukl, Kan T. 
Xupchak, Kenneth S. 
Kurran, larry M. 
Kuwaaakl. Leroy I. Jr.
W i ;  > JwLui tie
LaPountainc, Ralph K. 
U u ,  Jeffrey D.
Lau, Kannath 
Lau, Uurau ca  K.
Lavhn, Jamaa H. 
heavier, Jamaa T. Jr. 
Lebb, Edvard R,
Lea, Dale W,
Lee, Douglaa T.Y,
Lae, Stephan W.H.A. 
Leong, Robin J.
f miHn <a««tmi* T
Levinson, Scaven H. 
Llbkuaan, Ronald D. 
Lilly, Kichaal A.
Llm, Kvan Hi

Lo, David 
Lockwood, Frank 
Lookwood, John A.
Lao, Caorgo 
Louie. Oavld M.
Love, Chad P.
Low, Donald U.C,

-Lua. Leslie U.S.

Maeiaaaiiaki, Poll* A. 
MaeLaran. Alexander T. 
Mah, Stanley S. 
Marraok, Alasandar C. 
Marah, tUchaal R. 
Kasutani, Allan 1. 
Maaul, Stanford H. 
Kataul, Clyde W.K. 
Macsumoco, Colbert 
Matsuaoto, Robert K. 
McCarthy, Mlehaal P. 
McKa&aie, Chirtawpliei 
HcPheeesr*, Howard 
Marca, Robert K.
Mlho, Kataugo 
Millar, William S. 
Mlrikltanl, Wlnaton 
Mlva, Colin 0.
Klyagi, Malvyn M. 
Moore, Willson C. 
Horlkawa, Randall I. 
Morry, G. Rlahard 
Maria, Jack
Vi»raX«ya Oa
Mul, Thomaa L. 
Mukaida, Wayna H. 
Myrdal, John R.
Hagaus, Kelson T. 
Sagle, Jcmaa F.
Nagle, William J. Ill 
Sakamoto. Francis M. 
Nakamura, Uldakl 
Nakamura, Kenneth H. 
Nakamura, Lea T. 
Nakamura, Richard F. 
Nakamura, Yoahlro 
Nakaahtma, David A. 
Nakaahima, Steven M. 
Nakayama. Paula H.
Ua..«v, U.yn.
Ng, Pater P.J.
Nip, Reason 
Nip, Robert L.S. 
Nlohtde, Rodney S. 
Niahlmoto, John S. 
Nlshloura, Donald S. 
Noguchi, George K. 
O ’Brien, Francis T. 
O'Connor, Michael P. 
Okaaoro, Kannath 
Oklmoto, Blake T.
OT iltmr Tnn« W
Ono, Andrew S.
One, Jeffrey T.
Orels, Jonathan L. 
Oahlma, Leighton K.
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Pablo, Christopher 
Paoarro, Clarence A. 
Painter, Envar W. Jr. 
Park, Arthur V.
Park, Cora/
Park, Patricia X. 
Parjona, Wayto D.
Paul, Jaaaa T.
Pavay, Judith Ann 
Parkin, John F.
Parry, Madolyn L. 
Playdon, George W.
Pong, Wlafraa K.T. 
Portnoy, Jeffrey 
Potts, Dennis H.
Price, Warren III 
Rau, Robert E.
Richard*, Robart P. 
Rlplay, Arthur Jr. 
Rabbins, Kannath S. 
Robinson, Oavld K.
Roaca, Arthur P.
Ronay, John A.
Ryan, Joseph A.
Sakai, Wayne H.
Sakuda, Bore S.
Sakurai, Collaan H. 
Schneider, Joaapn 
Schulaaister, David 
Schuttar, David C. 
Sakiya, Gerald Y. 
Shaughntasy, Patricia L. 
Shlgaqmra, Gary Y. 
Shineani, Randal I.
Sla, Jeffrey U.K.
Slaton, Randolph R. 
Snydar, Bure 1.
Seona, Jasaa J.
Scon*. Patar T.
Street, J, Stophan 
Stubenburg, Jaoaa A. 
Sugisoto, Brian D. 
Sumlda, Kavln P.H. 
Sutton, Richard C. Jr. 
Sutuki, Norman 
Taa, Raymond J.
Taylor, Jaffray M, 
Taraoaa, Janice b,
Tharp, Juu.ua W.
Thoaaa, J a m  0. Jr. 
Thooas, harx A.
Togioka, baalla C.
Ton, Herbert K.
Ton, Kichaal D.
Too, Stephan 0.

f i u l  1 .
ToyotuKu.  3.
Trackar, Seevoo J. 
Tauklyaaa, Tad T. 
Tunacder, Jobs 
Turbin, Richard 
Turk, David L.
Ukinhiaa, Oanlal S.
Van Ettan, Alan 
Wal, Loula K.

Walkar, Suaaa P. 
Uataon, Kali K.
Watts, Thosea* 
Walabarg, Jan 
Whlta. Eaaet 
Williams, John R. 
Wllaon, Kichaal 0. 
WinsgkS, Cynthia 
WichervaK, Charlaa H. 
Wolff, racer C. Jr. 
Wong, Hanry W.C.
Wong, John C.
Wong, Kichaal J.Y. 
Wong, 3ldaay J.Y. 
worth. Edgar R. 
Yaetattoco, Mylaa T. 
Yanaaure. Paul T. 
Yanana, E m a a t  Y. 
Yano, Prancla H.
Yano, Vdnaans II.
Yap, Frank K.L. Jr. 
Yanpuku, Roy Y, 
Yonono, Brian K. 
Yoahida, Gerald C, 
Young, Gr«gg H.
Yusl, Jennifer H,
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IX . SECOND. THIRD. AND FIFTH CIRCUIT ARBITRATORS
S a c o n d  C i r c u i t

Albcscheson, Al
laaa, A*«»c»4.» C.
Brumbaugh, Ja m s  P. 
Callahan, Michael J. 
Cardoza. Jotaph E.
Ch«tt Wuw-n • Lawcl l
Clzlr, John S. Jr.’ 
Cola, Thomas K. 
D'enbeau, Madolyn S. 
Dombroski, Ja m s  M.

W i l l l e a  L.
foatar-Au, Hecate 
Fukuoka, ken R, 
fukushiaa, Howard H. 
Garcia, Stephen G. 
Goldsmith. Stephen £.
Hall. 9UV. J.
Haywood, Guy A.
Higa, Kase 
Ho. Diane 
Kohna, William L. 
Roller, Lillian B. 
Langa, Sanford J. 
Leuceneker. Tnm r. 
Luna, S. Martin 
MacDonald, Barclay E.

CU««td P.
McNulty. Deborah 
McNulty, Tie 
Nakamura, Craig G. 
Nakamura, David H. 
Niles, Dannie J.
O0 l * .  U A l l i a a  r ,  
Prlese, Richard A. Jr. 
Ramil, Antonio V. 
Rankan, Anthony L. 
Robert, Gary 
Rowland, Robert E. 
Shiacda, Walter 
Tjkaouki, Anne M. 
Takayesu, Janas B.
Ian, John t .
i A t a i a n i ,  M i c n a e i  k .  
TtngAn,  Dav ei ynn  M. 
Thomas,  J a c k  t .
Haoka,  Meyar M.
U a o k a , Paul M.
Valtoru Ryer^rt______

T h i r d  C l r c u i c  

Altman, Gary
km* no , O.ivala H.
Amano, Rlkl May 
Baresch, Richard P, 
Bathea, Robarc C,
3r.wn, lUr.A
Burgess, John M.A. 
Carlimlth, Donn U.
Chock, Nolan K.S.
Choi, Jeffrey
Ch»«|t Claytan 8.
Chong, Curtis E.
Choy, Duana D. 
Chrlseanaen, Steven k. 
Clay, Jaass C.
Cohn, Lawrence V.
Cook, Valla A.
Cornell, Craig S.
Cox, Victor M.
Crudele, Robert J. 
Dabney, Michael 
daSilva, Tim E.
Dixon, Scaven B.
Ilni , >1*1 am. If
fagundea, Joseph M, H I  
fukuhara, Cslvln J, 
OaUUJ.*, Bail K,
Gallup, Wallace H. Jr. 
GisnnlAl, Frederick D.O. 
Halsctd, Oouglsa L. 
Kenohano, Patar 
tiara, Gilbert k.
l U i o g  Cfl«U4i 0«
Kara. Michael E. 
Hssegsva, Geraldine N. 
Hastgave, Raymond K. 
Hastings, Robert W, II 
Hanrlcka, Arna T.
Ibarra, Ronald 
Ing, Wendell I.Y,
Irtijo, Jamaa S.

— Ishsdo, Lester J.
Xshids, Richard T. 
Iwashita, Andraw s. 
Jolly, William E.
Kimura, Glenn H, 
kimura. Jav T.

-Jf < nr.* id— JCd lpo-----------
kieaoka, Carol S.W. 
Kunimura, Rucb A.
Kuahi, Herbert I,
Lau. Robert I.W.
Lee, Anson k.
Laical, Ira 
Lalthasd. Arthur S.
Luna11, Meredith 
Lim, Stavan 
Love, Colin L.
Lui-kwan. Timothy 
Martin, Donald k.
Marx, Robarc P, 
Macsukawa, Michael J. 
McCarthy, William J. Jr. 
Mclntoah, James L. 
Medeiros, Mlehaal J. 
Msnasts, Stephan J. 
Metcalf, Wryna C. H I  
Mayer, Lionel D.
Millar, Prank L. IV

Moore, Michael W. 
x.K.H3VCU, t o y  k.
Sekaours, Crag K. 
Narimatsu. Curtis T. 
Nishiaura, Ounnia 0. 
uca, stuart n.
Okamoto, Alan M.
Okura ,  S ' . n f o r d  k.
Oleon, John L.
O’Toole, Patricia k. 
remrson. lucnara 
Pinso, Noralynna K. 
Quiclqult, Sylvaetar V. 
Senders. Arlana G.
Roahrlg, Christopher J. 
Roehrig, Scanlsy H. 
ausail, william j.
Ross, Kenneth A.
Schulze, Richard P. 
Schutes, Sandra E, Peehtar

y.awln A.
Shumaker. Terrance 
Sogi, J. James
t.k.iMLum, 0»lgUb
Takase, Gerald A. 
Trecheway, Richard 
Triantoa, Robert 0.
Tully, Robert 8. 
van Da Car, Diane L.
Van Da Car, Lloyd 
Van Ptrnla, Mark 
Vitousak, Roy A. H I  
wegnsr,- John-A.- 
We Ilea, Radcllffe 
Waaaal, Norman A.
Wilson, Andrew P.
Yamada, katsuya 
Yamada-Ross, Dale 
Yamamoto, Jeral I. 
Yaxashlvo, Seapnan K. 
YoshlOka, Turance T.
Yah. Thotea* t..H.
Yuda, George S.
Yuan, Christopher J.
Zola, Michael S.

F i f t h  C i r c u i t-------  " ~ - -   a

Slake, Hartwell H.K. 
Bosahard. Kurc R.
Sudd, Nancy J.
Chlhara, Ted A,
Oobeehi, Daryl Y.
Ouvaurhe > t». Buymtnk C, 
laakl, Amy 1. 

Paldhacker, William 
Grinpaa, Robert: M.
Kong, Walton D.Y.
June, Jlaaa G. Tr 
kahr, £. Courtney 
komori, Arthur S.
Llska, Jamaa W,
Maauoka, George M, 
MeCraary, Lawrence D. 
Muraahlse. Calvin K. 
Nil. Michael N.
Perry, Werren C.R, 
Shiolru, Wayne S, 
Shlraishl, Clinton I. 
sniraiahl, Sherman T. 
Trask, Arthur K. Jr. 
Watsnsbt, Kathlssn N.A. 
Wllaon, Donald H. 
Yamada, Oennia R.

- 1 f t -
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X. AUTHORS
T h »  l U t i u u d l  i m u i m m  f o r  D i s p u t e  R e s o l u t i o n  (.NIDR) i s  a  p r i v a t e ,  

n o n - p r o f  i t  • f o u a d a t i x f i r ' t . h a t r ' p T D v l d f S  s u p p o r t  a n d “ffffchnical a s s i s t a n c e  i a  t h «  
f i e l d  o f  A D R .  N T D R  n ^ c r t H d A d  oorijr «,w  «.u«

J u d i c i a r y  d u r i n g  t h a  C A P * a  c t a r c - u p .

P a t a r  S. A d l a r . P h . d . ,  i s  D i r a c t o r  o f  t h a  J u d i c i a r y ' s  P r o g r a m  o n  

A l t e r n a t i v e  D i s p u t e  R a s o l u c i o n  ( A D R ) . H a  i a  a  t r a i n e d  m e d i a t o r  a n d  a r b i t r a t o r  

a n d  h a s  w o r k e d - l a — e-h a — A D R  — M w q - ------------------------------ —

R f f r i w g  i *  ■ o a a e n d -y o m *  l a w  a l u  < i c r t c - - i . t r —c lr t i  WcH t h w B S L « r n  S C n f f g T -------------
rtf T,*w rtf T .p u i  t  n n d  C l a r k  C o l l a g *  i n  O r e g o n *  E h o  i» a u r r a u b l /  w u i k i n g  a t  C M S  

J u d i c i a r y ' s  P r o g r a m  o n  A D R  o n  a n  e x t e r n s h i p  a r r a n g e m e n t  w i t h  L e w i s  a n d  C l a r k ,

E d w i n  S. A o k i  i s  t h e  C A P 1* A r b i t r a t i o n  A d m i n i s t r a t o r .  H a  i s  a  t r a i n e d  

a r b i t r a t o r  a n d  h a s  w o r k e d  i n  t h e  f i e l d  o f  c l a i m s  m a n a g e m e n t  f o r  m o r e  t h a n  15 y e a r s .

J o h n  l . B a r k a l , E s q .  a n d  u e n e  K a s s e b a u m . P h . d . ,  a r e  C o - P r i n c i p a l  

I n v e s t i g a t o r s  o f  C h e  t e a m  t h a t  i s  c o n d u c t i n g  r a s e a r c h  a n d  e v a l u a t i o n  o f  t h e  C A P .
O a v U a i  i a  P r o £ c . a o u v  <,& L iu n  » c  c h c  R l c l i t H ,  U s u n  B C O O O l  O t  l a w ,  U n i v e r s i t y  O f  H a w a i i .

K a s s e b a u m  i a  P r o f e s s o r  o f  S o c i o l o g y  a t  t h e  U n i v e r s i t y  o f  H a w a i i .  B o t h  B a r k a i  

a n d  K a s s e b a u m  h a v e  e x t e n s i v e  a c a d e m i c  b a c k g r o u n d s  i n  t h a  f i e l d  o f  l a w  a n d  j u s t i c e .

C y n t h i a  H .  L e e ,  E s q . ,  i s  w i t h  t h e  J u d i d a r v ' «; P r A j r , ! ,  « «  a n p  cy»» i »  

a  f o r m e r  P u b l i c  D e f e n d e r  a n d  i s  c u r r e n t l y  w o r k i n g  o n  c h e  d e v e l o p m e n t  o f  m e d i a t i o n
a n d  l t b i t r a i i o n  d p p l i . o a t a . o n o  i n  H a w a i i ' s  F a m i l y  C o u r t  •

> n
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COURT ANNEXED ARBITRATION PROGRAM 
FIRST CIRCUIT COURT

REPORT DATE - JANUARY 25, 1989
*

OLD RULES
rt*

NEW RULES TOTAL
TOTAL CASES RECEIVED IN THE PROGRAM - - - - 278 1,297 1 ,575
CASES TERMINATED

SETTLEMENTS - - ................... 1 06 3 70

AWARDS - - -  - - ..................................-  - - 65 139 204
D ISM ISSED .........................................................1 - 20 134 154
OTHERS ....................................................................... 6 60 66
REQUEST TO EXEMPT GRANTED ........................ N/A 62 62
TOTAL CASES TERMINATED.................................. 277 773 1 ,050

TOTAL PENDING CASES - - - - - - - - - - - - 1 '594

AWARDS
ISSUED ...........................................- ....................... 6 6 151 217
a p p e a l e d ........................................................................... ........................................................... 27 83 110
APPEALS SETTLED ................................................ 21 29 - 5 0

REQUEST TO E X E M P T  C A S E S

TOTAL FILED -  - - ........................................... N/A 455 455
GRANTED - - - - - - - - - - - - rVA 030 300
DENIED - - - - o .  ....................  - --------  - N/A 46 ' 46
DENIED, ASSIGNED TO COMPARISON GROUP - N/A 73 * 73

* - OLD RULES <2/15/86 through 4 /3 0 /8 7 )
**  - NEW RULES (5 /1 /8 7  - e f fe c t iv e  dace)
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EXHIBIT A

HAWAII ARBITRATION 
RULES

( R u l e s  G o v e r n i n g  t h e  C o u r t  Annexed Arbitration Program)

©

A p p e n d e d  t o  t h e  R u i n  o f  ( h e  C i r c u i t  C o u r t s  o f  t h e  S t a t e  o f  H a w a i i  a s  
E x h i b i t  A  p u r s u a n t  t o  C i r c u i t  C o u r t  R u l e  3 4 ,  a d d e d  J a n u a r y  2 2 , 1 9 8 6

©
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R u l e I . T h e  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  . . . . . . .  A .  1

R i i l * 2. I n t e n t  o f  P r o g r a m  a n d  A p p l i c a t i o n  o f  R . U 1 C S  . . . . .  A .  1

R u l e 3. T h e  A r b i t r a t i o n  J u d g e  ................................................................................. . .  A .  1

R u l e 4 . T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  .............................. . . .  A .  1
R u l e J . T n e  A r o i t r a n o n  A d m i n i s t r a t o r  .................... . . . A .  2
R u l e 6 . M a t t e r s  S u b j e c t  t o  A r b i t r a t i o n  ..................................................
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A rb itra tio n  Rules Rule 4

H A W A I I  A R B I T R A T I O N  R U L E S

R u l e  1 .  T H E  C O U R T  A N N E X E D  A R B I T R A T I O N  P R O ­
C R A M

T h e  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  ( t h e  P r o g r a m )  ts a 
m a n d a t o r y ,  n o n - b i n d m g  a r b i t r a t i o n  p r o g r a m ,  a s  h e r e i n a f t e r  d e s ­
c r i b e d .  f o r  c e r t a i n  c i v i l  c a s e s  i n  t h e  S t a t e  o f  H a w a i i .

R u l e  2 .  I N T E N T  O F  P R O G R A M  A N D  A P P L I C A T I O N  O F  
R U L E S

( A )  T h e  p u r p o s e  o f  t h e  P r o g r a m  is t o  p r o v i d e  a  s i m p l i f i e d  p r o c e ­
d u r e  f o r  o b t a i n i n g  a  p r o m p t  a n d  e q u i t a b l e  r e s o l u t i o n  o f  c e r t a i n  c i v i l  
m a t t e r s  t o  b e  d e s i g n a t e d  b y  t h e  J u d i c i a l  A r b i t r a t i o n  Commission.

( B )  T h e s e  r u l e s  s h a l l  n o t  b e  a p p l i c a b l e  t o  a r b i t r a t i o n  b y  p r i v a t e  
a g r e e m e n t  o r  t o  o t h e r  f o r m s  o f  a r b i t r a t i o n  u n d e r  e x i s t i n g  s ta t u te s ,  
p o l i c i e s  a n d  p r o c e d u r e s .

( C )  T h e s e  a r b i t r a t i o n  r u l e s  a r e  n o t  i n t e n d e d ,  n o r  s h o u l d  t h e y  b e  
c o n s t r u e d ,  t o  a d d r e s s  e v e r y  i s s u e  w h i c h  m a y  a r i s e  d u r i n g  t h e  a r b i t r a ­
t i o n  p r o c e s s .  T h e  i n t e n t  o f  t h e s e  r u l e s  is t o  g i v e  c o n s i d e r a b l e  d i s c r e t i o n  
t o  t h e  a r b i t r a t o r ,  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  a n d  t h e  J u d i c i a l  A r b i ­
t r a t i o n  C o m m i s s i o n .  A r b i t r a t i o n  h e a r i n g s  a r e  i n t e n d e d  t o  b e  i n f o r m a l ,  
e x p e d i t i o u s  a n d  c o n s i s t e n t  w i t h  t h e  p u r p o s e s  a n d  i n t e n t  o f  t h e s e  r u l es .

fAmernlnt Aprii 16. 1987. t/l 'ecriu -Wa\ I. 198'  ;

R u l e  3 .  T H E  A R B I T R A T I O N  J U D G E
( A )  T h e  A r b i t r a t i o n  J u d g e  f o r  t h e  P r o g r a m  s h a i i  b e  a C i r c u i t  

C o u r t  J u d g e  w h o  s h a l l  b e  a p p o i n t e d  b y  t h e  C h i e f  J u s t i c e .
( B )  T h e  A r b i t r a t i o n  J u d g e  s h a l l  d e t e r m i n e  a l l  d i s p u t e d  i s sues  

u n d e r  t h e s e  ru l es  as  h e r e i n a f t e r  set f o r t h ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o .  
a l l  d i s p u t e d  i s su es  c o n c e r n i n g  t h e  a r b i t r a b i l i t y  o f  c a s e s  a n d  t h e  q u a l i f i ­
c a t i o n s  a n d  acts  o f  a r b i t r a t o r s .

tAnnrntieJ April !6. 198T, ?l'/'eilive Wav ! 198’’ 1

R u l e  4 .  T H E  J U D I C I A L  A R B I T R A T I O N  C O M M I S S I O N
( A )  T h e  C h i e f  J u s t i c e  s h a l l  e s t a b l i s h  a  J u d i c i a l  A r o n . - a u o n  C o m ­

m i s s i o n  w h i c h  w i l l  h a v e  t h e  r e s p o n s i b i l i t y  t o  d e v e l o p ,  m o n i t o r ,  m a i n ­
t a i n ,  s u p e r v i s e  a n d  e v a l u a t e  t h e  P r o g r a m  f o r  t h e  S t a t e  o f  H a w a i i .

( B )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  m c i u d e  a  c h a i r -
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H A W A l f  A R B I T R A T I O N  R U L E S

R u l e  1 .  T H E  C O U R T  A N N E X E D  A R B I T R A T I O N  P R O ­
G R A M

T h e  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  ( t h e  P r o g r a m )  is a 
m a n d a t o r y ,  n o n - b i n d i n g  a r b i t r a t i o n  p r o g r a m ,  a s  h e r e i n a f t e r  d e s ­
c r i b e d .  f o r  c e r t a i n  c i v i l  c a s e s  i n  t h e  S t a t e  o f  H a w a i i .

R u l e  2 .  I N T E N T  O F  P R O G R A M  A N D  A P P L I C A T I O N  O F  
R U L E S

( A )  T h e  p u r p o s e  o f  t h e  P r o g r a m  is t o  p r o v i d e  a  s i m p l i f i e d  p r o c e ­
d u r e  f o r  o b t a i n i n g  a  p r o m p t  a n d  e q u i t a b l e  r e s o l u t i o n  o f  c e r t a i n  C i v i l  
m a t t e r s  t o  b e  d e s i g n a t e d  b y  t h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n .

( B )  T h e s e  r u l e s  s h a l l  n o t  b e  a p p l i c a b l e  t o  a r b i t r a t i o n  b y  p r i v a t e  
a g r e e m e n t  o r  t o  o t h e r  f o r m s  o f  a r b i t r a t i o n  u n d e r  e x i s t i n g  s t a t u t e s ,  
p o l i c i e s  a n d  p r o c e d u r e s .

( C )  T h e s e  a r b i t r a t i o n  r u l e s  a r e  n o t  i n t e n d e d ,  n o r  s h o u l d  t h e y  b e  
c o n s t r u e d ,  t o  a d d r e s s  e v e r y  i s s u e  w h i c h  m a y  a r i s e  d u r i n g  t h e  a r b i t r a ­
t i o n  p r o c e s s .  T h e  i n t e n t  o f  t h e s e  r u l e s  is t o  g i v e  c o n s i d e r a b l e  d i s c r e t i o n  
t o  t h e  a r b i t r a t o r ,  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  a n d  t h e  J u d i c i a l  A r b i ­
t r a t i o n  C o m m i s s i o n .  A r b i t r a t i o n  h e a r i n g s  a r e  i n t e n d e d  t o  b e  i n f o r m a l ,  
e x p e d i t i o u s  a n d  c o n s i s t e n t  w i t h  t h e  p u r p o s e s  a n d  i n t e n t  o f  t h e s e  r u l e s .

!  A p n i  16. . VH7, c 'f/ 'e c tn t  M a  \ 1. 1 96  “ s

R u l e  3 .  T H E  A R B I T R A T I O N  J U D G E
( A )  T h e  A r b i t r a t i o n  J u d g e  f o r  t h e  P r o g r a m  s h a i i  b e  a C i r c u i t  

C o u r t  J u d g e  w h o  s h a l l  b e  a p p o i n t e d  b y  t h e  C h i e f  J u s t i c e .
( B )  T h e  A r b i t r a t i o n  J u d g e  s h a l l  d e t e r m i n e  a l l  d i s p u t e d  i s s u e s  

u n d e r  t h e s e  r u l e s  as h e r e i n a f t e r  set f o r t h ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o .  
a l l  d i s p u t e d  i s s u e s  c o n c e r n i n g  t h e  a r b i t r a b i l i t y  o f  c a s e s  a n d  t h e  q u a l i f i ­
c a t i o n s  a n d  act s  o f  a r b i t r a t o r s .

M w e n d e d  -tp n l  14. I 'W ,  f f ’/ e c t i v t t/a: I t ' W  /

R u l e  4.  T H E  J U D I C I A L  A R B I T R A T I O N  C O M M I S S I O N
( A )  T h e  C h i e f  J u s t i c e  s h a l l  e s t a b l i s h  a  J u d i c i a l  A r b i t r a t i o n  C o m ­

m i s s i o n  w h i c h  w i l l  h a v e  t h e  r e s p o n s i b i l i t y  t o  d e v e l o p ,  m o n i t o r ,  m a i n ­
t a i n ,  s u p e r v i s e  a n d  e v a l u a t e  t h e  P r o g r a m  f o r  t h e  S t a t e  o f  H a w a i i .

( B )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  i n c l u d e  a  c h a i r -
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R u l e  4

p e r s o n  w h o  s h a l l  b e  t h e  A r b i t r a t i o n  J u d g e ,  a n d  a  r e p r e s e n t a t i v e  t o  b e  
d e s i g n a t e d  b y  t h e  P r e s i d e n t  o f  t h e  H a w a i i  S t a t e  B a r  A s s o c i a t i o n .  
A d d i t i o n a l  m e m b e r s  s h a l l  b e  a p p o i n t e d  at  t h e  d i s c r e t i o n  o f  t h e  C h i e f  
J u s t i c e .

( C )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  b e  r e s p o n s i b l e  
f o r  t h e  s e l e c t i o n  a n d  t r a i n i n g  o f  a r b i t r a t o r s .

( D )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  b e  r e s p o n s i b l e  
f o r  t h e  h i r i n g ,  s u p e r v i s i o n  a n d  e v a l u a t i o n  o f  t h e  A r b i t r a t i o n  A d m i n i s ­
t r a t o r  a n d  a l l  a d d i t i o n a l  n e c e s s a r y  staff .

( E )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  i n t e r p r e t  t h e s e  
r u l e s  p r i o r  t o  t h e  a p p o i n t m e n t  o f  a n  a r b i t r a t o r  i n  a n y  c a s e  u n d e r  t h e  
P r o g r a m .

( F )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  m a y  p r o m u l g a t e  r u l e s  
a n d  r e g u l a t i o n s  n e c e s s a r y  t o  f u l f i l l  its r e s p o n s i b i l i t i e s  u n d e r  t h e s e  r u l e s .

( A m e n d e d  A p r i l  16 . 19 8 7 , e f f e c t iv e  M a y  !, 19 8 7 .)

R u l e  5 .  T H E  A R B I T R A T I O N  A D M I N I S T R A T O R
T h e  A r b i t r a t i o n  A d m i n i s t r a t o r  s h a l l  b e  a p p o i n t e d  b y  t h e  J u d i c i a l  

A r b i t r a t i o n  C o m m i s s i o n  a n d  s h a l l  b e  r e s p o n s i b l e  f o r  t h e  o p e r a t i o n  
a n d  m a n a g e m e n t  o f  t h e  P r o g r a m ,  as  h e r e i n a f t e r  set f o r t h .

'A m e n d e d  A p r i l  16 . 19 8 7 . e f f e c t iv e  M a y  I, 19 8 7 . ;

R u l e  6 .  M A T T E R S  S I B J E C T  T O  A R B I T R A T I O N
( A )  A l l  t o n  c a s e s ,  i n c l u d i n g  a p p e a l s  o r  t r an s f e r s  f r o m  d i s t r i c t  

c o u r t s ,  h a v i n g  a  p r o b a b l e j u r v  a w a r d  v a l u e ,  n o t  r e d u c e d  b y  t h e  i s s u e  o f  
l i a b i l i t y  a n d  n o t  i n  e x c e s s  o f  O n e  H u n d r e d  F i f t y  T h o u s a n d  D o l l a r s  
i'S 1 5 0 . 0 0 0 . 0 0 ) .  e x c l u s i v e  o f  i n t e r e s t  a n d  c o s t s ,  m a y  b e  a c c e p t e d  i n t o  t h e  
P r o g r a m  at  t h e  d i s c r e t i o n  o f  t h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n .

( B )  A n y  o t h e r  c i v i l  - a s e .  r e g a r d l e s s  o f  t h e  m o n e t a r y  v a l u e  o r  t h e  
a m o u n t  i n  c o n t r o v e r s y ,  m a y  b e  s u b m i t t e d  t o  t h e  P r o g r a m  u p o n  t h e  
a g r e e m e n t  o f  a l l  p a r t i e s  a n d  t h e  a p p r o v a l  o f  t h e  A r b i t r a t i o n  J u d g e .

( C )  P a r t i e s  t o  c a s e s  s u b m i t t e d  o r  o r d e r e d  t o  t h e  P r o g r a m  m a y  
a g r e e  at  a n y  t i m e  t o  b e  b o u n d  b y  a n y  a r b i t r a t i o n  r u l i n g  o r  a w a r d .

( D )  T h e  A r b i t r a t i o n  J u d g e  m a y  a c c e p t  i n t o ,  o r  r e m o v e  f r o m ,  t h e  
P r o g r a m  a n y  a c t i o n  w h e r e  g o o d  c a u s e  f o r  a c c e p t a n c e  o r  r e m o v a l  is 
f o u n d .  T h e  C o u r t ' s  d e c i s i o n  i n  t h i s  r e g a r d  :s n o n - r e v i e w a b l e .

( A m e n d e d  A p r i l  J 6 . 1 9 8 ' .  e / f e t m e  M a y  I. 19 8 7 .)
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R u l e  7 .  R E L A T I O N S H I P  T O  C I R C U I T  C O U R T  J U R I S D I C ­
T I O N  A N D  R U L E S ;  F O R M  O F  D O C U M E N T S

( A )  C a s e s  f i l e d  i n ,  o r  r e m o v e d  t o .  t h e  C i r c u i t  C o u r t  s h a l l  r e m a i n  
u n d e r  t h e  j u r i s d i c t i o n  o f  t h a t  c o u r t  f o r  a l l  p h a s e s  o f  t h e  p r o c e e d i n g s ,  
i n c l u d i n g  a r b i t r a t i o n .

i B )  E x c e p t  f o r  t h e  a u t h o r i t y  t o  a c t  o r  i n t e r p r e t  t h e s e  r u l e s  
e x p r e s s l y  g i v e n  t o  t h e  a r b i t r a t o r ,  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r ,  t h e  
J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n ,  o r  t h e  A r b i t r a t i o n  J u d g e ,  a l l  i s s u e s  
s h a l l  b e  d e t e r m i n e d  b y  t h e  C  c u i t  C o u r t  w i t h  j u r i s d i c t i o n .

( C )  B e f o r e  a  c a s e  is s u b m i t t e d  o r  o r d e r e d  t o  t h e  P r o g r a m ,  a n d  
a f t e r  a  N o t i c e  o f  A p p e a l  a n d  R e q u e s t  f o r  T r i a l  De Novo is f i l e d ,  a l l  
a p p l i c a b l e  r u l e s  o f  t h e  C i r c u i t  C o u r t  a n d  o f  c i v i l  p r o c e d u r e  a p p l y .  A f t e r  
a  c a s e  is s u b m i t t e d  o r  o r d e r e d  t o  t h e  P r o g r a m ,  a n d  b e f o r e  a  N o t i c e  o f  
A p p e a l  a n d  R e q u e s t  f o r  T r i a l  De Novo is f i l e d ,  o r  u n t i l  t h e  c a s e  is 
r e m o v e d  f r o m  t h e  P r o g r a m ,  t h e s e  r u l e s  a p p l y .

( D )  T h e  c a l c u l a t i o n  o f  t i m e  a n d  t h e  r e q u i r e m e n t s  o f  s e r v i c e  o f  
p l e a d i n g s  a n d  d o c u m e n t s  u n d e r  t h e s e  r u l e s  s h a l l  b e  i h c  s a m e  a s  u n d e r  
t h e  H a w a i i  R u l e s  o f  C i v i l  P r o c e d u r e .

( E )  C i r c u i t  C o u r t  R u l e  1 2 ( a ) (  1 7 ) ,  a n d  a l l  r u l e s  o f  c o u r t  o r  o f  c i v i l  
p r o c e d u r e  r e q u i r i n g  t h e  f i l i n g  o f  p l e a d i n g s ,  r e m a i n  i n  e f f e c t  n o t w i t h ­
s t a n d i n g  t h e  f a c t  t h a t  a  c a s e  is u n d e r  t h e  P r o g r a m .

( F )  A l l  d i s p o s i t i v e  m o t i o n s  s h a l l  b e  m a d e  t o  t h e  C i r c u i t  C o u r t  as  
r e q u i r e d  b y  l a w  o r  r u l e  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  a  c a s e  is u n d e r  t h e  
P r o g r a m .

( G )  A l l  d o c u m e n t s  r e q u i r e d  t o  b e  u t i l i z e d  o r  t i l e d  u n d e r  t h e s e  
r u l e s  s h a l l  b e  i n  a  f o r m  d e s i g n a t e d  b y  t h e  A r b i t r a t i o n  J u d g e .

( H )  O n c e  a  c a s e  is s u b m i t t e d  o r  o r d e r e d  t o  t h e  P r o g r a m  a l l  p a r t i e s  
s u b s e q u e n t l y  j o i n e d  i n  t h e  a c t i o n  s h a l l  b e  p a r t i e s  t o  t h e  a r b i t r a t i o n  
u n l e s s  d i s m i s s e d  b y  t h e  A r b i t r a t i o n  J u d g e .

R u l e  8 .  D E T E R M I N A T I O N  O F  A R B I T R /  B I L I T Y
( A )  T h e  c o u r t  s h a l l  v i e w  a l l  t ort  c a s e s  a s  a r b i t r a t i o n  e l i g i b l e  a n d  

a u t o m a t i c a l l y  " i n ”  t h e  P r o g r a m  u n l e s s  p l a i n t i f f  c e r t i f i e s  m a t  h i s  o r  h e r  
c a s e  h a s  a  v a l u e  i n  e x c e s s  o i  t h e  : u r i s d i c t i o n a l  a m o u n t  ot  t h e  P r o g r a m  
w h i c h  is S I 5 0 . 0 0 0 .  P l a i n t i f f  s n a i l  f . l c  a  r e q u e s t  f o r  e x e m p t i o n  at  t h e  
t i m e  o f  f i l i n g  a n d  s u c h  a  r e q u e s t  s r a , .  m a u d e  a  s u m m a r y  o f  f a c t s  w m c h  
s u p p o r t  p l a i n t i f f s  c o n t e n t i o n s .

( B )  W h e r e  e x e m p t i o n s  t r o m  a r b i t r a t i o n  h a v e  b e e n  r e q u e s t e d ,  t h e  
A r b i t r a t i o n  A d m i n i s t r a t o r  s n a i l  r e v . e v ,  t h e  c o n t e n t i o n s ,  f ac ts  a n d
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e v i d e n c e  a v a i l a b l e  a n d  d e t e r m i n e  e l i g i b i l i t y .  T h e  A r b i t r a t i o n  A d m i n i s ­
t r a t o r  m a y  u p o n  r e q u e s t  r e q u i r e  t h a t  a  p a r t y  s u b m i t  a d d i t i o n a l  f acts  
w h i c h  s u p p o r t  t h e  p a r t y ’ s c o n t e n t i o n s .  A n y  o b j e c t i o n ( s )  t o  h i s  d e c i s i o n  
m u s t  b e  f i l e d  w i t h  t h e  A r b i t r a t i o n  J u d g e  w i r 1, t e n  ( 1 0 )  d a y s  f r o m  t h e  
d a t e  t h e  d e c i s i o r  is s e r v e d ,  w i t h  s e r v i c e  t o  o p p o s i n g  c o u n s e l .

( C )  S u b s e q u e n t  t o  t h e  f i l i n g  o f  t h e  c o m p l a i n t ,  a n y  p a r t y  w h o  
b e l i e v e s  a c a s e  s h o u l d  b e  r e m o v e d  f r o m  o r  r e a d m i t t e d  t o  t h e  P r o g r a m ,  
s h a l l  f i l e  a r e q u e s t  t o  r e m o v e  o r  r e a d m i t ,  w i t h  t h e  A r b i t r a t i o n  J u d g e .  
S u c h  a  r e q u e s t  s h a l l  i n c l u d e  a  s u m m a r y  o f  t h e  f a c ts  w h i c h  s u p p o r t  t h e i r  
c o n t e n t i o n s ,  w i t h  s e r v i c e  t o  o p p o s i n g  p a r t y .

( D )  T h e  A r b i t r a t i o n  J u d g e  s h a l l  m a k e  a l l  f i n a l  d e t e r m i n a t i o n s  
r e g a r d i n g  t h e  a r b i t r a b i l i t y  o f  a c a s e  w h e n  t h a t  i s s u e  is d i s p u t e d  b y  a n y  
p a r t y ,  a n d  m a y  h o l d  a  c o n f e r e n c e  o n  t h e  i s s u e  o f  a r b i t r a b i l i t y  a t  h i s  
d i s c r e t i o n .

( E )  T h e  A r b i t r a t i o n  J u d g e  m a y ,  a t  h i s  d i s c r e t i o n ,  i m p o s e  s a n c ­
t i o n s  o f  r e a s o n a b l e  c o s t s  a n d  a t t o r n e y ’ s fees a g a i n s t  a n y  p a r t y  w h o  
w i t h o u t  g o o d  c a u s e  o r  j u s t i f i c a t i o n  a t t e m p t s  t o  r e m o v e  a  c a s e  f r o m  t h e  
P r o g r a m .

(Amended April 16. 1987. effec tive Wav I. 1987.j

R u l e  9 .  A S S I G N M E N T  T O  A R B I T R A T O R
( A )  P a r t i e s  m a y  s e l e c t  a n d  s t i p u l a t e  t o  a  p r i v a t e  a r b i t r a t o r ! s ) .  

w h o  is a n  a r b i t r a t o r  n o t  o n  t h e  p a n e l  o f  t h e  P r o g r a m ,  o r  o n e  w h o  is  o n  
t h e  ' a n e l  b u t  w h o  h a s  a g r e e d  t o  s e r v e  o n  a  p r i v a t e  b a s i s .  S u c h  s t i p u l a ­
t i o n  m u s t  b e  m a d e  w i t h i n  t w e n t y  ( 2 0 )  d a y s  a f t e r  m e  a p p e a r a n c e  o t  
d e f e n s e  c o u n s e l  a n d  m u s t  i n c l u d e  a  s t a t e m e n t  s i g n e d  b y  t h e  a r b i t r a ­
t o r / s i  e x p r e s s i n g  h i s  o r  h e r  e x p r e s s  w i l l i n g n e s s  t o  a r b i t r a t e  u n d e r  t h e  
r u l e s  a n d  p r o c e d u r e s  o f  t h e  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  a n d  a  
d u l y  s i g n e d  a r b i t r a t o r ’ s o a t h .

( B )  A n y  a n d  a l l  fees  o r  e x p e n s e s  r e l a t e d  t o  t h e  u s e  o f  a p r i v a t e  
a r b i t r a t o r s )  s h a l l  b e  b o r n e  b y  t h e  p a r t i e s .

( C )  U n l e s s  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  is n o t i f i e d  o f  a  s t i p u l a ­
t i o n  f o r  a  p r i v a t e  a r b i t r a t o r s )  w i t h i n  m e  a b o v e  t w e n t y  ( 2 0 ) d a y  p e r i o d ,  
t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  w : l !  t h e n  s e r v e  t h e  p a r t i e s  w i t h  i d e n t i c a l  
l i sts  o f  f i v e  ( 3 )  a r b i t r a t o r s .

( 1 )  T h e r e a f t e r ,  e a c h  p a r t y  s h a l l ,  w i t h i n  t e n  ( 1 0 )  d a y s ,  r e t u r n  t h e  
l i st  w i t h  n o  m o r e  t h a n  t w o  ( 2 )  n a m e s  s t r i c k e n .

( 2 )  I f  b o t h  p a r t i e s  r e s p o n d ,  m e  A r o i t r a t i o n  A d m i n i s t r a t o r  s h a l l  
a p p o i n t  a n  a r b i t r a t o r  f r o m  a m o n g  t h o s e  n a m e s  n o t  s t r i c k e n .
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( 3 )  If o n l y  o n e  p a r t y  r e s p o n d s  w i t h i n  t h e  t e n  ( 1 0 )  d a y  p e r i o d ,  t h e  
A r b i t r a t i o n  A d m i n i s t r a t o r  s h a l l  a p p o i n t  a n  a r b i t r a t o r  f r o m  a m o n g  
t h o s e  n a m e s  n o t  s t r i c k e n .

( 4 )  I f  n e i t h e r  p a r t y  r e s p o n d s  w i t h i n  t h e  t e n  ( 1 0 )  d a y  p e r i o d ,  t h e  
A r b i t r a t i o n  A d m i n i s t r a t o r  w i l l  a p p o i n t  o n e  o f  t h e  f i v e  ( 5 )  a r b i t r a t o r s .

( D )  I f  t h e r e  a r e  m o r e  t h a n  t w o  ( 2 )  a d v e r s e  p a r t i e s ,  a t  l e a s t  t w o  ( 2 )  
a d d i t i o n a l  a r b i t r a t o r s  p e r  e a c h  a d d i t i o n a l  p a r t y  s h a l l  b e  a d d e d  t o  t h e  
l i st  w i t h  t h e  a b o v e  m e t h o d  o f  s e l e c t i o n  t o  a p p l y .

( E >  W h e r e  a n  a r b i t r a t o r  is a s s i g n e d  t o  a  c a s e  a n d  s u b s e q u e n t  
t h e r e t o ,  a d d i t i o n a l  p a r t y ( s )  a r e  a d d e d ,  s a i d  p a r t y ( s )  m a y  o b j e c t  t o  t h e  
a r b i t r a t o r  a s s i g n e d  t o  t h e  c a s e  w i t h i n  t e n  ( 1 0 )  d a y s  f r o m  t h e  par ty( s) *  
a p p e a r a n c e .  O b j e c t i o n ( s )  m u s t  b e  i n  w r i t i n g  s t a t i n g  s p e c i f i c  g r o u n d s  
a n d  f i l e d  w i t h  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r ,  w h o  w i l l  r e v i e w  t h e  
o b j e c t i o n ( s )  a n d  r e n d e r  a  d e c i s i o n .  T h i s  d e c i s i o n  m a y  b e  a p p e a l e d  t o  
t h e  A r b i t r a t i o n  J u d g e .

(Am ended April 16, 1987, effective May I. 1987.)

R u l e  1 0 .  Q U A L I F I C A T I O N S  O F  A R B I T R A T O R S
( A )  T h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  s h a l l  c r e a t e  a n d  m a i n ­

t a i n  a  p a n e l  o f  a r b i t r a t o r s  c o n s i s t i n g  o f  a t t o r n e y s  l i c e n s e d  t o  p r a c t i c e  i n  
t h e  S t a t e  o f  H a w a i i  a n d .  i n  its d i s c r e t i o n ,  q u a l i f i e d  n o n - a t t o r n e y s .

( 5 )  A t t o r n e y s  s e r v i n g  a s  a r b i t r a t o r s  s h a l l  h a v e  s u b s t a n t i a l  e x p e ­
r i e n c e  i n  c i v i l  l i t i g a t i o n ,  a n d  s h a l l  h a v e  b e e n  l i c e n s e d  t o  p r a c t i c e  l a w  i n  
t h e  S t a t e  o f  H a w a i i  f o r  a  p e r i o d  o f  f i v e  ( 5 )  y e a r s ,  o r  c a n  p r o v i d e  t h e  
J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  w i t h  p r o o f  o t  e q u i v a l e n t  q u a l i f y i n g  
e x p e r i e n c e .

( C )  A r b i t r a t o r s  s h a l l  b e  r e q u i r e d  t o  c o m p l e t e  a n  o r i e n t a t i o n  a n d  
t r a i n i n g  p r o g r a m  f o l l o w i n g  t h e i r  s e l e c t i o n  t o  t h e  p a n e l  a n d  o t h e r  
a d d i t i o n a l  t r a i n i n g  s e s s i o n s  o r  c l a s s e s  s c h e d u l e d  b y  t h e  J u d i c i a l  A r b i ­
t r a t i o n  C o m m i s s i o n  o r  A r b i t r a t i o n  A d m i n i s t r a t o r .

( D )  A r b i t r a t o r s  s h a l l  b e  s w o r n  o r  a f f i r m e d  b y  t h e  C h i e f  J u s t i c e  o r  
h i s  d e s i g n e e  t o  u p h o l d  t h e s e  r u l e s  o f  t h e  P r o g r a m ,  t h e  l a w s  o f  t h e  S t a t e  
o f  H a w a i i ,  a n d  t h e  C o d e  o f  E t h i c s  o f  t h e  A m e r i c a n  A r b i t r a t i o n  A s s o ­
c i a t i o n .

i £ )  A n  a r b i t r a t o r  w h o  w o u l d  b e  d i s q u a l i f i e d  f o r  a n y  r e a s o n  t h a t  
w o u l d  d i s q u a l i f y  a  j u d g e  u n d e r  t h e  C o d e  o f  J u d i c i a l  C o n d u c t  s h a l l  
i m m e d i a t e l y  r e s i g n  o r  b e  w i t h d r a w n  a s  a n  a r b i t r a t o r .

( F )  A n y  i s s u e  c o n c e r n i n g  t h e  d i s q u a l i f i c a t i o n  o f  a n  a r b i t r a t o r  
s h a l l  b e  r e f e r r e d  t o  t h e  J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  f o r  a  f i n a l .

R e l e a s e  8 7 - 4 ,  M a y  1 9 8 7
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R u l e  1 0

n o n - r e v i e w *  b l e  d e t e r m i n a t i o n .
( A m e n d e d  A p r i l  16. 1 9 8 7 , e f f e c t i v e  M a y  I. 1 9 8 7 .j

R u l e  I t .  A U T H O R I T Y  O F  A R B I T R A T O R S
( A )  A r b i t r a t o r s  s h a l l  h a v e  t h e  g e n e r a l  p o w e r s  o f  a  c o u r t  a n d  m a y  

h e a r  c a s e s  i n  a c c o r d a n c e  w i t h  e s t a b l i s h e d  r u l e s  o f  e v i d e n c e  a n d  p r o c e ­
d u r e .  l i b e r a l l y  c o n s t r u e d  t o  p r o m o t e  j u s t i c e  a n d  t h e  e x p e d i t i o u s  r e s o l u ­
t i o n  o f  d i s p u t e s .  T h e s e  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  t h e  p o w e r :

( 1 )  T o  a d m i n i s t e r  o a t h s  o r  a f f i r m a t i o n s  t o  w i t n e s s e s :
( 2 )  T o  r e l a x  a l l  a p p l i c a b l e  r u l e s  o f  e v i d e n c e  a n d  p r o c e d u r e  t o  

e f f e c t u a t e  a  s p e e d y  a n d  e c o n o m i c a l  r e s o l u t i o n  o f  t h e  c a s e  w i t h o u t  
s a c r i f i c i n g  a  p a r t y ' s  r i g h t  t o  a  f u l l  a n d  f a i r  h e a r i n g  o n  t h e  m e r i t s :

( 3 )  T o  d e c i d e  p r o c e d u r a l  i s s u e s  a r i s i n g  b e f o r e  o r  d u r i n g  t h e  
a r b i t r a t i o n  h e a r i n g ,  e x c e p t  i s s u e s  r e l a t i n g  t o  h i s  o r  h e r  q u a l i f i c a t i o n s  a s  
a n  a r b i t r a t o r :

( 4)  T o  i n v i t e  o r  o r d e r ,  w i t h  r e a s o n a b l e  n o t i c e ,  t h e  p a n i c s  t o  
s u b m i t  p r e - h e a r i n g  o r  p o s t - h e a r i n g  b r i e f s ;

( 5 )  T o  e x a m i n e ,  a f t e r  n o t i c e  t o  t h e  p a r t i e s ,  a n y  s i te  o r  o b j e c t  
r e l e v a n t  t o  t h e  c a s e ;

( 6 )  T o  i s s u e  s u b p o e n a s  f o r  t h e  a t t e n d a n c e  o f  w i t n e s s e s  o r  p r o ­
d u c t i o n  o f  d o c u m e n t a r y  e v i d e n c e ;

( 7 )  T o  d e t e r m i n e  t h e  p l a c e ,  t i m e  a n d  p r o c e d u r e  t o  h e a r  a l l  
m a t t e r s ;

( 8 )  T o  i n t e r p r e t  t h e s e  r u l e s  i n  a l l  p r o c e e d i n g s  b e f o r e  h i m  o r  h e r ;
( 9 )  T o  f i n d  w i t n e s s e s  o r  p a r t i e s  i n  c o n t e m p t  a n d  t o  i m p o s e  

s a n c t i o n s  a s  p r o v i d e d  b y  t h e  l a w s  o f  t h e  S t a t e  o f  H a w a i i :  a n d
( 1 0 )  T c  a t t e m p t ,  w i t h  t h e  c o n s e n t  o f  a l l  p a r t i e s  , n  w r i t i n g ,  t o  a i d  i n  

t h e  s e t t l e m e n t  o f  t h e  c a s e .
| B )  A n y  c h a l l e n g e  t o  t h e  a u t h o r i t y  o r  t h e  act  o f  a n  a r b i t r a t o r  

s h a l l  b e  m a d e  t o  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  w h o  w i l l  m a k e  a  r u l i n g  
o n  t h e  i s s u e  i n  d u e  c o u r s e .  A n  a p p e a l  f r o m  t h e  r u l i n g  o f  t h e  A r b i t r a t i o n  
A d m i n i s t r a t o r  m a y  b e  m a d e  w i t h i n  t e n  ( 1 0 )  d a y s  f r o m  t h e  d a t e  o f  s a i d  
r u l i n g  t o  t h e  A r b i t r a t i o n  J u d g e ,  w h o  s h a l l  h a v e  t h e  n o n - r e v i e w a b l e  
p o w e r  t o  u p h o l d ,  o v e r t u r n  o r  m o d i f y  t h e  r u l i n g  o f  t n e  A r b i t r a t i o n  
A d m i n i s t r a t o r ,  i n c l u d i n g  t h e  p o w e r  t o  s t a y  a n y  p r o c e e d i n g .

( A m e n d e d  A p r i l  16, 1987, effective May I. 1987. j

R u l e  1 2 .  S T I P U L A T I O N S
A n y  s t i p u l a t i o n  b e t w e e n  t h e  p a r t i e s  r e l a t i n g  t o  m e  c o n d u c t  o f  t h e  
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a r b i t r a t i o n  p r o c e e d i n g ,  o r  a n y  f a c t u a l  m a t t e r  t h e r e i n ,  s h a l l  b e  i n  wr i t -  
i n g  a n d  s i g n e d  b y  t h e  c o u n s e l  o r  p a r t i e s ,  a n d  f i l e d  w i t h  t h e  a r b i t r a t o r .

(Am ended April It. 1987, effective .Vfa.v I. 1987.)

R u l e  1 3 .  R E S T R I C T I O N S  O N  C O M M U N I C A T I O N S
( A )  N e i t h e r  c o u n s e l  n o r  p a r t i e s  m a y  c o m m u n i c a t e  d i r e c t l y  w i t h  

t h e  a r b i t r a t o r  r e g a r d i n g  t h e  m e r i t s  o f  t h e  c a s e ,  e x c e p t  i n  t h e  p r e s e n c e  
o f .  o r  w i t h  r e a s o n a b l e  n o t i c e  t o .  a l l  o f  t h e  o t h e r  p a r t i e s .

( B )  N o  d i s c l o s u r e  o f  a n y  o f f e r  o r  d e m a n d  o f  s e t t l e m e n t  m a d e  b y  
a n y  p a r t y  s h a l l  b e  m a d e  t o  t h e  a r b i t r a t o r  p r i o r  t o  t h e  f i l i n g  o f  a n  a w a r d  
w i t h o u t  t h e  a g r e e m e n t  o f  a l l  o t h e r  p a r t i e s .

R u l e  1 4 .  D I S C O V E R Y
( A )  O n c e  a  c a s e  is s u b m i t t e d  o r  o r d e r e d  t o  t h e  P r o g r a m ,  t h e  

e x t e n t  t o  w h i c h  d i s c o v e r y  is a l l o w e d ,  i f  a t  a l l .  is a t  t h e  s o l e  d i s c r e t i o n  o f  
t h e  a r b i t r a t o r .  T y p e s  o f  d i s c o v e r y  s h a l l  b e  t h o s e  p e r m i t t e d  b y  t h e  
H a w a i i  R u l e s  o f  C i v i l  P r o c e d u r e ,  b u t  t h e s e  m a y  b e  m o d i f i e d  i n  t h e  
d i s c r e t i o n  o f  t h e  a r b i t r a t o r  t o  s a v e  t i m e  a n d  e x p e n s e .

(Am ended April 16. 1987. effective Uay I. 1987.)

R u l e  1 5 .  S C H E D U L I N G  O F  H E A R I N G S ;  P R E - H E A R I N G
c o n f e r e n c e s

( A )  A l l  a r b i t r a t i o n s  s h a l l  l a k e  p l a c e  a n d  a l i  a w a r d s  f i l e d  n o  l a t e r  
t h a n  n i n e  ( 9 )  m o n t h s  f r o m  t h e  d a t e  o f  s e r v i c e  o f  t h e  c o m p l a i n t  t o  a l l  
d e f e n d a n t s ,  o r  t h e  O r d e r  o f  A r b i t r a t i o n  b y  t h e  A r b i t r a t i o n  J u d g e ,  
u n l e s s  s a i d  t i m e  is m o d i f i e d  b y  t h e  A r b i t r a t i o n  J u d g e  p u r s u a n t  t o  ’. h i s  
r u l e .  A r b i t r a t o r s  s h a l l  set t h e  t i m e  a n d  d a t e  o f  t h e  n e a r i n g  w i t h i n  t h i s  
p e r i o d .

( B )  T h e  a r b i t r a t i o n  d a t e  m a y  b e  a d v a n c e d  o r  c o n t i n u e d  u p o n  
p e n n o n  f o r  g o o d  c a u s e  t o  t h e  a r b i t r a t o r .  P e t i t i o n  t o  t h e  A r b i t r a t i o n  
J u d g e  m u s t  b e  m a d e  f o r  a  c o n t i n u a n c e  b e y o n d  t h e  a b o v e  n i n e  ( 9 )  
m o n t h  p e r i o d .

( C )  C o n s o l i d a t e d  a c t i o n s  s h a l l  b e  h e a r d  o n  t h e  d a t e  a s s i g n e d  to  
t h e  l at es t  c a s e  i n v o l v e d .

( D )  A r b i t r a t o r s  a n d  o r  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  m a y .  at 
t h e i r  d i s c r e t i o n ,  c o n d u c t  p r e - a r b i t r a t i o n  h e a r i n g s  o r  c o n f e r e n c e s .  
H o w e v e r ,  a r b i t r a t o r s  m u s t  s c h e d u l e  a  p r e - h e a r i n g  c o n f e r e n c e  w i t h i n  
t h i r t y  ( 3 0 )  d a y s  f r o m  t h e  d a t e  a  c a s e  is a s s i g n e d .

R e l e a s e  8 7 - 4 .  M a y  1 9 8 7  A . 7
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( E )  C o u n s e l  s h a l l  g i v e  i m m e d i a t e  w r i t t e n  n o t i f i c a t i o n  t o  t h e  
A r b i t r a t i o n  A d m i n i s t r a t o r  o f  a n y  c h a n g e  o f  t h e  a r b i t r a t i o n  d a t e ,  a n y  
s e t t l e m e n t  o r  c h a n g e s  o f  c o u n s e l ,

( A m e n d e d  4 p r i l  16. 19 8 7 . e f f e c t iv e  M a v  I. 1 9 8 7 .J

R u l e  1 6 .  P R E H E A R I N G  S T A T E M E N T
( A )  A !  l e a st  t h i r t y  ( 3 0 )  d a y s  p r i o r  t o  t h e  d a t e  o f  t h e  a r b i t r a t i o n  

h e a r i n g ,  e a c h  p a r t y  s h a l l  f i l e  w i t h  t h e  a r b i t r a t o r  a n d  s e r v e  u p o n  a l l  
o t h e r  p a r t i e s  a  s t a t e m e n t  c o n t a i n i n g  a  l i st  o f  p r o b a b l e  w i t n e s s e s  w h o m  
t h e  p a r t y  i n t e n d s  t o  c a l l  at  t h e  a r b i t r a t i o n  h e a r i n g  a n d  a  l ist o f  e x h i b i t s  
3 n d  d o c u m e n t a r y  e v i d e n c e  a n t i c i p a t e d  t o  b e  i n t r o d u c e d ;  T h e  s t a t e ­
m e n t  s h a l l  c o n t a i n  a  b r i e f  d e s c r i p t i o n  o f  t h e  m a t t e r s  a b o u t  w h i c h  e a c h  
w i t n e s s  w i l l  b e  c a l l e d  t o  t e s t i f y .  E a c h  p a r t y ,  u p o n  r e q u e s t ,  s h a l l  m a k e  
a l l  e x h i b i t s  a n d  d o c u m e n t a r y  e v i d e n c e  a v a i l a b l e  f o r  i n s p e c t i o n  a n d  
c o p y i n g  b y  o t h e r  p a r t i e s  at  l e a s t  t w e n t y  ( 2 0 )  d a y s  p r i o r  t o  t h e  h e a r i n g  
d a t e .

( B )  A  p a r t y  f a i l i n g  t o  c o m p l y  w i t h  t h i s  r u l e ,  o r  f a i l i n g  t o  c o m p l y  
w i t h  a n y  d i s c o v e r y  o r d e r ,  m a y  n o t  p r e s e n t  at  t h e  h e a r i n g  a  w i t n e s s  o r  
e x h i b i t  r e q u i r e d  t o  b e  d i s c l o s e d  o r  m a d e  a v a i l a b l e ,  e x c e p t  w i t h  t h e  
p e r m i s s i o n  o f  t h e  a r b i t r a t o r .

( C )  E a c h  p a r t y  s h a l l  f u r n i s h  t h e  a r b i t r a t o r  at  l e a st  t w e n t y  ( 2 0 )  
d a y s  p r i o r  t o  t h e  a r b i t r a t i o n  h e a r i n g  c o p i e s  o f  a n y  p l e a d i n g s  a n d  o t h e r  
d o c u m e n t s  c o n t a i n e d  i n  t h e  c o u r t  f i l e  w h i c h  t h a t  D a r t v  d e e m s  r e l e v a n t .

R u l e  1 7 .  C O N D U C T  O F  T H E  H E A R I N G
( A )  T h e  a r b i t r a t o r  s h a l l  h a v e  c o m p l e t e  d i s c r e t i o n  o v e r  t h e  m o d e  

a n d  o r d e r  o f  p r e s e n t i n g  e v i d e n c e  a n d  t h e  c o n d u c t  o f  t h e  h e a r i n g .
( 8 )  N o  t r a n s c r i p t i o n  o r  r e c o r d i n g  s h a l l  b e  p e r m i t t e d  o f  t h e  a r o i -  

t r a t i o n  p r o c e e d i n g s .
,' Amended April 16. 1987. eli'fitive \fuy  / .  /9ts7 /

R u l e  1 8 .  A R B I T R A T I O N  I N  T H E  A B S E N C E  O F  A  P A R T Y
A n  a r b i t r a t i o n  m a y  p r o c e e d  i n  t h e  a b s e n c e  o f  a n >  p a r t y  w n o .  a f ter  

d u e  n o t i c e ,  f a i l s  t o  b e  p r e s e n t  o r  f a i l s  t o  o b t a i n  a  c o n t i n u a n c e .  T h e  
a r b i t r a t o r  s h a l l  r e q u i r e  t h e  p a r t y  p r e s e n t  t o  s u b m i t  s u c h  e v i d e n c e  as h e  
o r  s h e  m a y  r e q u i r e  f o r  t h e  m a k i n g  o f  a n  a w a r d ,  a n d  m a y  o n e r  tr.e 
a b s e n t  p a r t y  a n  o p p o r t u n i t y  t o  a p p e a r  at  a s u b s e q u e n t  h e a r i n g .

A .8 Release 87-4. May 1987



MfiR 13 '89  16:15 JUDICIARY ADMIN. 808 548-6002
P . 1 4 / 1

A rb itra tion  Rules Rule 21

R u l e  1 9 .  F O R M  A N D  C O N T E N T  O F  A W A R D
( A )  A w a r d s  b y  t h e  a r b i t r a t o r  s h a l l  b e  i n  w r i t i n g ,  s i g n e d  a n d  o n  

f o r m s  p r e s c r i b e d  b y  t h e  A r b i t r a t i o n  J u d g e .
( H )  T h e  a r b i t r a t o r  s h a l l  d e t e r m i n e  a l l  i s s u e s  r a i s e d  b y  t h e  p l e a d ­

i n g s  t h a t  a r e  s u b j e c t  t o  a r b i t r a t i o n  u n d e r  t h e  P r o g r a m ,  i n c l u d i n g  a  
d e t e r m i n a t i o n  o f  c o m p a r a t i v e  n e g l i g e n c e ,  i f  a n y ,  d a m a g e s ,  i f  a n y .  a n d  
c o s t s .  T h e  a m o u n t  o f  d a m a g e s  t h a t  c a n  b *  a w a r d e d  is n o t  l i m i t e d  t o  t h e  
j u r i s d i c t i o n a l  a m o u n t  f o r  a r b i t r a t i o n .

( C )  F i n d i n g s  o f  f a c t  a n d  C o n c l u s i o n s  o f  L a w  a r e  n o t  r e q u i r e d .
i D )  A f t e r  a n  a w a r d  is m a d e ,  t h e  a r b i t r a t o r  s h a l l  r e t u r n  a l l  e x h i b i t s  

t o  t h e  p a r t i e s  w h o  o f f e r e d  t h e m  d u r i n g  t h e  h e a r i n g .

R u l e  2 0 .  F I L I N G  O F  A W A R D
( A )  W i t h i n  s e v e n  ( 7 )  d a y s  a f t e r  t h e  c o n c l u s i o n  o f  t h e  a r b i t r a t i o n  

h e a r i n g ,  o r  t h i r t y  ( 3 0 )  d a y s  a f t e r  t h e  r e c e i p t  o f  t h e  f i n a l  a u t h o r i z e d  
m e m o r a n d a  "if r n u n s e l .  t h e  a r b i t r a t o r  s h a l l  f i l e  t h e  a w a r d  Witft  t n e  
A r b i t r a t i o n  A d m i n i s t r a t o r ,  w h o  s h a l l  t h e n  s e r v e  c o p i e s  o f  s a i d  a w a r d  
t o  t h e  a t t o r n e y s  o f  r e c o r d .  A p p l i c a t i o n  b y  t h e  a r b i t r a t o r  t o  t h e  A r b i t r a -  
t i o n  A d m i n i s t r a t o r  m u s t  b e  m a d e  f o r  a n  e x t e n s i o n  o f  t h e s e  t i m e  
p e r i o d s .

( B )  T h e  a r b i t r a t o r  m a y  f i l e  w i t h  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  
a n  a m e n d e d  a w a r d  t o  c o r r e c t  a n  o b v i o u s  e r r o r  i n  t h e  a w a r d  i f  d o n e  
w n h i n  t h e  s e v e n  d a y  p e r i o d  f o r  f i l i n g  a n  a w a r d .  S u b s e q u e n t  t o  t h i s  
t i m e ,  a p p l i c a t i o n  m u s t  b e  m a d e  t o  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r .  A n y  
a m e n d e d  a w a r d  s h a l l  b e  s e r v e d  u p o n  t h e  a t t o r n e y s  o f  r e c o r d  b y  t h e  
A r b i t r a t i o n  A d m i i i i s t i a t u i .

l C )  This nil** d o f t  not authorise the use of at; aiuciiUeU award 10 
change tha arbitrator's decision uu the merits, Art amended award mat'
o n l y  m o d ' . t y  a n  a w a r d  i n  o r d e r  t o  c o r r e c t  a n  i n a d v e r t e n t  m i s c a l c u l a t i o n  
o r  d e s c r i p t i o n ,  o r  t o  a d j u s t  t h e  a w a r d  i n  a  m a t t e r  o f  f o r m  r a t h e r  t h a n  
s u b s t a n c e .  A n y  m o d i f i c a t i o n  o f  s u b s t a n c e  c a n  o n l y  b e  m a d e  u p o n  
a p p l i c a t i o n  t o  t h e  A r b i t r a t i o n  J u d g e .

/Amended April 16. 1937. e/Yeiltve Slav I. I9H7 ,

R u l e  2 1 .  J U D G M E N T  O N  A W A R D
I f .  a f t e r  t w e n t y  ( 2 0 )  d a y s  a f t e r  t h e  a w a r d  is s e r v e d  u p o n  t h e  p a r t i e s ,

n o  party has filed a written Notice of Appeal and Request rot  Ti ial De  
Wovo, t h e  c l e r k  o f  t h e  c o u r t  s h a l l ,  u p o n  n o t i f i c a t i o n  b y  t h e  Arbitration 
A d m i n i s t r a t o r ,  e n t e r  t h e  arbitration award ac a final judgment of the

Release 87-4. Mav 1987 A.9
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c o u r t .  S a i d  a w a r d  s h a l l  h a v e  t h e  s a m e  f o r c e  a n d  e f f e c t  a s  a  f i n a l  
j u d g m e n t  o f  t h e  c o u r t  i n  t h e  c i v i l  a c t i o n ,  b u t  m a y  n o t  b e  a p p e a l e d .

(Amended A p r i l  16 , 19 8 7 . e f f e c t i v e  .M ay I. 1 9 8 7  j

R u l e  2 2 .  R E Q U E S T  F O R  T R I A L  D E  N O V O
( A )  W i t h i n  t w e n t y  ( 2 0 )  d a y s  a f t e r  t h e  a w a r d  is s e r v e d  u p o n  t h e  

p a r t i e s ,  a n y  p a r t y  m a y  f i l e  w i t h  t h e  c l e r k  o f  t h e  c o u r t  a n d  s e r v e  o n  t h e  
o t h e r  p a r t i e s  a n d  t h e  A - b i t r a t i c n  A d m i n i s t r a t o r  a  w r i t t e n  N o t i c e  o f  
A p p e a l  a n d  R e q u e s t  f o r  "I i l l  De S o v o  o f  t h e  a c t i o n .

( B )  A f t e r  t h e  f i l i n g  a n d  s e r v i c e  o f  t h e  w r i t t e n  N o t i c e  o f  A p p e a l  
a n d  R e q u e s t  f o r  T r i a l  De Novo, t h e  c a s e  s h a l l  b e  set f o r  t r i a l  p u r s u a n t  
t o  a p p l i c a b l e  c o u . t  r u l e s .

( C )  I f  t h e  a c t i o n  is t r i a b l e  b y  r i g h t  t o  a  j u r y ,  a n d  a  j u r y  w a s  n o t  
o r i g i n a l l y  d e m a n d e d  b u t  is  d e m a n d e d  w i t h i n  t e n  ( 1 0 )  d a y s  o f  s e r v i c e  o f  
t h e  N o t i c e  o f  A p p e a l  a n d  R e q u e s t  f o r  T r i a l  De Novo b y  a  p a r t y  h a v i n g
t h e  r i g h t  o f  t r i a l  b y  j u r y ,  t h e  t r i a l  d c n o w  s h a l l  i n c l u d e  a  j u i y ,  a n d  a j U r y  
d i a l  f e e  s h a l l  b e  p a i d  a s  p r u v i d c d  b y  l a w .

R u l e  2 3 .  P R O C E D U R E S  A T  T R I A L  D E  N O V O
( A )  m e  c l e r k  s n a i l  s e a l  a n y  a r b i t r a t i o n  a w a r d  i f  a  t r i a l  de n o v o  is 

r e q u e s t e d .  T h e  j u r y  w i l l  n o t  b e  i n f o r m e d  o f  t h e  a r b i t r a t i o n  p r o c e e d i n g ,  
t h e  a w a r d ,  o r  a b o u t  a n y  o t h e r  a s p e c t  o f  t h e  a r b i t r a t i o n  p r o c e e d i n g .  T h e  
s e a l e d  a r b i t r a t i o n  a w a r d  s h a l l  n o t  b e  o p e n e d  u n t i l  a f t e r  t h e  v e r d i c t  is 
r e c e i v e d  a n d  f i l e d  i n  a j u r y  t r i a l ,  o r  u n t i l  a f t e r  t h e  j u d g e  h a s  r e n d e r e d  a  
d e c i s i o n  i n  a  c o u r t  t r i a l .

( B )  A l l  d i s c o v e r y  p e r m i t t e d  d u r i n g  t h e  c o u r s e  o f  t h e  a r b i t r a t i o n  
p r o c e e d i n g s  s h a l l  b e  a d m i s s i b l e  i n  t h e  t r i a l  de novo  s u b j e c *  t o  a l l  
a p p l i c a b l e  r u l e s  o f  c i v i l  p r o c e d u r e  a n d  e v i d e n c e .  T h e  c o u r t  i n  ’. h e  t r i a l  
de novo  s h a l l  i n s u r e  t h a t  a n y  r e f e r e n c e  t o  t h e  a r b i t r a t i o n  p r o c e e d i n g  is 
o m i t t e d  f r o m  a n y  d i s c o v e r y  t a k e n  t h e r e i n  a n d  s o u g h t  t o  b e  i n t r o d u c e d  
at  t h e  t r i a l  de novo.

( C )  N o  s t a t e m e n t s  o r  t e s t i m o n y  m a d e  i n  t h e  c o u r s e  o f  t h e  a r b i ­
t r a t i o n  h e a r i n g  s h a l l  b e  a d m i s s i b l e  i n  e v i d e n c e  f o r  a n y  p u r p o s e  i n  t h e  
tr i a l  de novo.

R u l e  2 4 .  S C H E D U L I N G  O F  T H E  T R I A L  D £  N O V O
E v e r y  c a s e  t r a n s f e r r e d  t o  t h e  P r o g r a m  s n a i l  m a i n t a i n  t h e  a p p r o x i ­

m a t e  p o s i t i o n  o n  t h e  c i v i l  t r i a l  d o c k e t  a s  i f  t h e  c a s e  h a q  n o t  s e e n  s o  
t r a n s f e r r e d ,  u n l e s s  at  t h e  d i s c r e t i o n  o f  t h e  c o u r t ,  m e  d o c k e t  p o s i t i o n  is 
m o d i f i e d .
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R u l e  2 5 .  T H E  P R E V A I L I N G  P A R T Y  I N  T H E  T R I A L  D E  
N O V O ;  C O S T S

( A )  T h e  “ P r e v a i l i n g  P a r t y "  i n  a  t r i a l  de novo is t h e  p a r t y  w h o  h a s
( I )  a p p e a l e d  a n d  i m p r o v e d  u p o n  t h e  a r b i t r a t i o n  a w a r d  b y  1 5 %  o r  
m o r e ,  o r  ( 2 )  h a s  n o t  a p p e a l e d  a n d  t h e  o p p o s i n g  p a r t y  h a s  a p p e a l e d  a n d  
f a i l e d  t o  i m p r o v e  u p o n  t h e  a r b i t r a t i o n  a w a r d  b y  1 5 %  o r  m o r e .  F o r  t h e  
p u r p o s e  o f  t h i s  r u l e ,  “ i m p r o v e "  o r  “ i m p r o v e d "  m e a n s  t o  i n c r e a s e  t h e  
a w a r d  f o r  a  p l a i n t  I f  o r  t o  d e c r e a s e  t h e  a w a r d  f o r  t h e  d e f e n d a n t .

( B )  T h e  “ P r e v a i l i n g  P a r t y "  u n d e r  t h e s e  r u l e s ,  a s  d e f i n e d  a b o v e ,  is 
d e e m e d  t h e  p r e v a i l i n g  p a r t y  u n d e r  a n y  s t a t u t e  o r  r u l e  o f  c o u r t ,  a n d  a s  
s u c h  is e n t i t l e d  t o  c o s t s  o f  t r i a l  a n d  a l l  o t h e r  r e m e d i e s  a s  p r o v i d e d  b y  
l a w .

R u l e  2 6 .  S A N C T I O N S  F O R  F A I L I N G  T O  P R E V A I L  I N  T H E  
T R I A L  D E  N O V O

( A )  A f t e r  t h e  v e r d i c t  is r e c e i v e d  a n d  f i l e d ,  o r  t h e  c o u r t ' s  d e c i s i o n  
r e n d e r e d  i n  a  t r i a l  de now. t h e  t r i a l  c o u r t  m a y .  i n  i ts d i s c r e t i o n ,  i m p o s e  
s a n c t i o n s ,  a s  set f o r t h  b e l o w ,  a g a i n s t  t h e  n o n - p r e v a i l i n g  p a r t y  w h o s e  
a p p e a l  r e s u l t e d  i n  t h e  t r i a l  de novo.

( B )  T h e  s a n c t i o n s  a v a i l a b l e  t o  t h e  c o u r t  a r e  a s  f o l l o w s :
( 1 ) R e a s o n a b l e  c o s t s  a n d  fees  ( o t h e r  t h a n  a t t o r n e y s '  f ee s )  a c t u ­

a l l y  i n c u r r e d  b y  t h e  p a r t y  b u t  n o t  o t h e r w i s e  t a x a b l e  u n d e r  t h e  l a w ;
( 2 )  C o s t s  o f  J u r o r s ;
( 3 )  A t t o r n e y s '  fees  n o t  t o  e x c e e d  S 5 . 0 0 0 : -
( C )  S a n c t i o n s  i m p o s e d  a g a i n s t  a  p l a i n t i f f ,  w i l l  b e  d e d u c t e d  f r o m  

a n y  a w a r d  r e n d e r e d .  S a n c t i o n s  i m p o s e d  a g a i n s t  a  d e f e n d a n t  w i l l  b e  
a d d e d  t o  a n y  a w a r d  r e n d e r e d .

( D )  I n  d e t e r m i n i n g  s a n c t i o n s ,  i f  a n y .  t h e  c o u r t  s n a i l  c o n s i d e r  a l l  
t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h e  c a s e  a n d  t h e  i n t e n t  a n d  p u r p o s e  o f  
t h e  P r o g r a m  i n  t h e  S t a t e  o f  H a w a i i .

R u l e  2 7 .  E F F E C T I V E  D A T E
T h e s e  r u l e s  b e c o m e  e f f e c t i v e  as  o f  F e b r u a r y  1 5 .  1 4 x 6  a n d  s n a i l  

a p p l y  t o  a l l  c a s e s  H i e d  ' . H e r e a f t e r ;  p r o v i d e d  t h a t  t h e  r u l e s  g o v e r n i n g  tr.e 
c r e a t i o n  a n d  o r g a n i z a t i o n  o f  t h e  P r o g r a m  a n d  C o m m i s s i o n  s h a l l  b e  
e f f e c t i v e  i m m e d i a t e l y
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T H E  C O U R T  A N N E X E D  A R B I T R A T I O N  P R O G R A M :  

J A N U A R Y  1 9 8 9  E V A L U A T I O N  R E P O R T

P r o f e s s o r  G e n e  K a s s e b a u m *  

P r o f e s s o r  J o h n  B a r k a i * *  

P r o f e s s o r  D a v i d  C h a n d l e r * * *

R e s e a r c h  f o r  t h i s  r e p o r t  w a s  f u n d e d  b y  t h e  J u d i c i a r y  o f  t h e  
S t a t e  o f  H a w a i i  a n d  t h e  P r o g r a m  o n  C o n f l i c t  R e s o l u t i o n ,  T h e  
U n i v e r s i t y  o f  H a w a i i  a t  M a n o a .

W e  w o u l d  l i k e  t o  t h a n k  t h e  f o l l o w i n g  p e o p l e  f o r  t h e i r  

^  a s s i s t a n c e  o n  t h i s  p r o j e c t :  t h e  p r o j e c t  s t a f f  o f  t h e  S t u d y  o f

A r b i t r a t i o n  a n d  L i t i g a t i o n ,  C l a u d i a  K a r a i y a m a ,  T h o m a s  W e b b ,  R a t a n a  

A r i y a v i s i t a k u l ,  F r a n  A d a m s ,  a n d  M a y  L a m ;  P e t e r  A d l e r ,  D i r e c t o r  o f  

t h e  H a w a i i  J u d i c i a r y * s  P r o g r a m  o n  A l t e r n a t i v e  D i s p u t e  R e s o l u t i o n ;  
A r b i t r a t i o n  A d m i n i s t r a t o r  E d  A o k i  a n d  h i s  s t a f f  S u s a n  I z u m i  a n d  

L y n n  N o z a k i ;  a n d  A r b i t r a t i o n  J u d g e  R o n a l d  T . Y .  M o o n .

*  P r o f e s s o r  o f  S o c i o l o g y ,  D e p a r t m e n t  o f  S o c i o l o g y ,  U n i v e r s i t y  
o f  H a w a i i .

* *  P r o f e s s o r  o f  L a w ,  W i l l i a m  S .  R i c h a r d s o n  S c h o o l  o f  L a w ,  
U n i v e r s i t y  o f  H a w a i i .

* * *  A s s o c i a t e  P r o f e s s o r  o f  S o c i o l o g y ,  D e p a r t m e n t  o f  S o c i o l o g y ,  
U n i v e r s i t y  o f  H a w a i i .
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E X EC U TIV E SUMMARY

T H E  C O U R T  A N N E X E D  A R B I T R A T I O N  P R O G R A M :
J A N U A R Y  1 9 8 9  E V A L U A T I O N  R E P O R T

P r o f e s s o r s  G e n e  K a s s e b a u m ,  J o h n  B a r k a i ,  a n d  D a v i d  C h a n d l e r

D u r i n g  t h e  p a s t  f e w  y e a r s ,  v i r t u a l l y  a l l  s t a t e  a n d  f e d e r a l  
j u r i s d i c t i o n s  h a v e  c o n s i d e r e d  v a r i o u s  a l t e r n a t i v e  d i s p u t e  

r e s o l u t i o n  ( A D R )  m e t h o d s  t o  t r e a t  t h e  m a j o r  p r o b l e m s  w i t h  t h e i r  
c o u r t  s y s t e m s :  h i g h  c o s t s  a n d  e x c e s s i v e  d e l a y .  C o u r t - a n n e x e d  

a r b i t r a t i o n  i s  o n e  o f  t h e  m o s t  p o p u l a r  i n n o v a t i o n s .  P r o g r a m s  a r e  

c u r r e n t l y  o p e r a t i n g  i n  a t  l e a s t  t w e n t y  s t a t e s  a n d  t e n  U n i t e d  
S t a t e s  F e d e r a l  D i s t r i c t  C o u r t s .

I n  1 9 8 6 ,  H a w a i i ’ s  C o u r t  A n n e x e d  A r b i t r a t i o n  P r o g r a m  ( C A A P )  
w a s  i n t r o d u c e d  t o  " p r o v i d e  a  s i m p l i f i e d  p r o c e d u r e  f o r  o b t a i n i n g  a  

p r o m p t  a n d  e q u i t a b l e  r e s o l u t i o n  o f  c e r t a i n  c i v i l  m a t t e r s . "  H a w a i i  

A r b i t r a t i o n  R u l e  2 ( A ) .  S i n c e  M a y  1 9 8 7  t h i s  e x p e r i m e n t a l  p r o g r a m  

h a s  b e e n  a  m a n d a t o r y ,  n o n - b i n d i n g  a r b i t r a t i o n  p r o c e d u r e  f o r  t o r t  
c a s e s  w i t h  a  p r o b a b l e  j u r y  a w a r d  o f  $ 1 5 0 , 0 0 0  o r  l e s s .  A t  t h i s  

j u r i s d i c t i o n a l  l e v e l ,  a p p r o x i m a t e l y  1 5 0 0  t o r t  c a s e s  p e r  y e a r  a r e  
e l i g i b l e  f o r  t h e  p r o g r a m  a c r o s s  t h e  s t a t e .

T h e  m a j o r  g o a l s  o f  t h e  p r o g r a m  a r e :  1 )  t o  r e d u c e  l i t i g a n t  
c o s t s ;  2 )  t o  i n c r e a s e  t h e  p a c e  o f  d i s p o s i n g  o f  c a s e s ;  a n d  3 )  t o  

m a i n t a i n ,  i f  n o t  i m p r o v e ,  l i t i g a n t  s a t i s f a c t i o n  w i t h  H a w a i i ' s  

c i v i l  j u s t i c e  s y s t e m .  O v e r  4 0 0  e x p e r i e n c e d  l a w y e r s  a r e  t h e  

v o l u n t e e r  a r b i t r a t o r s  i n  t h i s  p r o g r a m .  T h e y  a r e  t h e  k e y  t o  

i m p l e m e n t i n g  t h e  p r o g r a m  g o a l s .  A n  a r b i t r a t o r  i s  c h o s e n  b y  t h e  

l a w y e r s  i n  t h e  c a s e  f r o m  a  p a n e l  o f  f i v e  p r o p o s e d  a r b i t r a t o r s .

T h e  a r b i t r a t o r  t h e n  w o r k s  w i t h  t h e  a t t o r n e y s  t o :  1 )  e l i m i n a t e  

u n n e c e s s a r y  p r e t r i a l  d i s c o v e r y ;  2 )  e n c o u r a g e  a n d  f a c i l i t a t e  e a r l y  

s e t t l e m e n t ;  a n d  3 )  m a n a g e  t h e  p a c e  o f  c a s e  a c t i v i t y .  I n  t h e  

m i n o r i t y  o f  c a s e s  w h e r e  s e t t l e m e n t  d o e s  n o t  o c c u r  t h e  a r b i t r a t o r  

t h e n ;  4 )  h o l d s  a  h e a r i n g  i n  w h i c h  l i t i g a n t s  h a v e  a  l o w  c o s t  

o p p o r t u n i t y  f o r  t h e i r  " d a y - i n - c o u r t " ;  a n d  5 )  r e n d e r s  a n  a w a r d .

I f  t h e  a w a r d  i s  n o t  a c c e p t e d ,  t h e  c a s e  r e t u r n s  t o  t h e  o r d i n a r y  
l i t i g a t i o n  t r a c k  f o r  a  t r i a l  d e  n o v o .

T h e r e  i s  c o n s i d e r a b l e  n a t i o n a l  i n t e r e s t  i n  H a w a i i ' s  C o u r t  
A n n e x e d  A r b i t r a t i o n  P r o g r a m  b e c a u s e  i t  h a s  s e v e r a l  u n i q u e  

f e a t u r e s .  H a w a i i  i s  t h e  o n l y  s t a t e  w h i c h  a t t e m p t s  t o  l i m i t  

p r e t r i a l  d i s c o v e r y  i n  o r d e r  t o  r e d u c e  l i t i g a n t  c o s t s ;  H a w a i i  h a s  

t h e  h i g h e s t  d o l l a r  c e i l i n g  ( $ 1 5 0 , 0 0 0 )  a m o n g  s t a t e s  t h a t  o f f e r  

f u l l  a r b i t r a t i o n  h e a r i n g s ;  H a w a i i  h a s  t h e  o n l y  s t a t e - w i d e  
a r b i t r a t i o n  p r o g r a m .

R e s e a r c h e r s  f r o m  t h e  U n i v e r s i t y  o f  H a w a i i  a r e  e v a l u a t i n g  

t h i s  e x p e r i m e n t a l  p r o g r a m  i n  t h e  F i r s t  C i r c u i t  w h e r e  

a p p r o x i m a t e l y  1 0 0 0  t o r t  c a s e s  p e r  y e a r  a r e  e l i g i b l e  f o r  t h e



p r o g r a m .  T h e  p r i m a r y  s o u r c e s  o f  e m p i r i c a l  i n f o r m a t i o n  i n  t h e  
r e s e a r c h  a r e  o v e r  1 0 0 0  q u e s t i o n n a i r e s  o f  l a w y e r s  a n d  a r b i t r a t o r s ,  

a n d  d a t a  b a s e s  f r o m  t h i  a r b i t r a t i o n  p r o g r a m  a n d  t h e  c o u r t .  T h e  

e v a l u a t i o n  d e s i g n  r a n d o m l y  a s s i g n s  o n e  h a l f  o f  t h e  e l i g i b l e  c a s e s  
t o  a r b i t r a t i o n  a n d  t h e  o t h e r  h a l f  t o  a  c o m p a r i s o n  g r o u p  t h a t  g o e s  
t h r o u g h  r e g u l a r  l i t i g a t i o n .  O n l y  a  s m a l l  p r o p o r t i o n  o f  c a s e s  i n  
t h e  c o m p a r i s o n  g r o u p  h a v e  t e r m i n a t e d  s o  t h e y  c a n  n o t  y e t  b e  u s e d  
i n  t h e  e v a l u a t i o n  a n a l y s i s .

S i n c e  t h e  p r o g r a m  b e g a n  i n  1 9 8 6 ,  m o r e  t h a n  1 5 0 0  c a s e s  h a v e  

e n t e r e d  C A A P .  T h e  m a j o r i t y  o f  c a s e s  s e t t l e  i n  C A A P  a n d  d o  n o t  

r e s u l t  i n  a n  a r b <  v t i o n  h e a r i n g .  T h e  r a t i o  o f  s e t t l e m e n t s  t o  
a w a r d s  i s  a b o u t  _ o  1 .  J u s t  o v e r  5 0  p e r c e n t  o f  t h e  a w a r d s  a r e  

a p p e a l e d ,  b u t  s o  f a r  v i r t u a l l y  a l l  o f  t h e  a p p e a l s  h a v e  r e s u l t e d  
i n  s e t t l e m e n t s  o n  a p p e a l .  O n l y  o n e  o f  t h e  o v e r  7 5 0  c a s e s  t h a t  

h a v e  t e r m i n a t e d  a f t e r  e n t e r i n g  C A A P  h a s  e n d e d  i n  a  t r i a l .

I N C R E A S I N G  T H E  P A C E  O F  L I T I G A T I O N

A p p r o x i m a t e l y  t h r e e  q u a r t e r s  o f  t h e  C A A P  c a s e s  c l o s e  w i t h i n  

t h e  p r o g r a m  r e q u i r e m e n t  o f  n i n e  m o n t h s  f r o m  t h e  d e f e n d a n t ' s  

a n s w e r ,  b u t  d e l a y s  i n  a s s i g n i n g  a n  a r b i t r a t o r  h a v e  r e s u l t e d  i n  a  

s i g n i f i c a n t  p r o p o r t i o n  o f  c a s e s  e x c e e d i n g  t h e  n i n e  m o n t h  l i m i t .  
T h e  t i m e  t o  a s s i g n  a n  a r b i t r a t o r  c u r r e n t l y  a v e r a g e s  6 7  d a y s .  T h e  

J u d i c i a l  A r b i t r a t i o n  C o m m i s s i o n  a n d  t h e  A r b i t r a t i o n  A d m i n i s t r a t o r  

a r e  t a k i n g  s t e p s  t o  r e c t i f y  t h i s  d e l a y .  N o n e t h e l e s s ,  m o s t  o f  
t h e  c a s e s  i n  C A A P  c l o s e  w i t h i n  o n e  y e a r  f r o m  t h e  a n s w e r  b y  t h e  

d e f e n d a n t .  O n c e  a r b i t r a t o r s  a r e  a s s i g n e d  t o  a  c a s e ,  t h e  c a s e s  

p r o g r e s s  a t  a  t i m e l y  p a c e .  6 0  p e r c e n t  o f  s e t t l e m e n t s  a n d  3 8  

p e r c e n t  o f  a w a r d s  o c c u r  w i t h i n  s i x  m o n t h s ,  a n d  o n l y  a b o u t  1 0  

p e r c e n t  o f  t h e  c a s e s  r e m a i n  o p e n  n i n e  m o n t h s  a f t e r  t h e  a r b i t r a t o r  
i s  a s s i g n e d .

I n  N o v e m b e r  1 9 8 8 ,  a  " g e n e r a l  s u r v e y "  w a s  s e n t  t o  t h e  9 1  

l a w y e r s  ( a n  a l m o s t  e q u a l  n u m b e r  o f  p l a i n t i f f  a n d  d e f e n s e  l a w y e r s )  

w h o  h a n d l e d  t h e  g r e a t e s t  n u m b e r  o f  a r b i t r a t i o n  c a s e s  a m o n g  t h e  

c a s e s  w e  s u r v e y e d .  T h e s e  9 1  l a w y e r s  w e r e  i n v o l v e d  i n  8 4  p e r c e n t  

o f  t h e  c a s e s  w e  s u r v e y e d ,  a n d  m a n y  o f  t h e m  a l s o  w e r e  a r b i t r a t o r s .  

A l t h o u g h  t h i s  g e n e r a l  s u r v e y  d i d  n o t  a s k  a b o u t  s p e c i f i c  c a s e s ,  i t  

d o e s  r e p r e s e n t  t h e  g e n e r a l  o p i n i o n s  o f  t h e  l a w y e r s  w h o  a r e  t h e  

m o s t  a c t i v e  i n  t h e  p r o g r a m .  9 2  p e r c e n t  o f  t h e s e  " f r e q u e n t  

f l y e r s "  t h o u g h t  t h a t  m o s t  C A A P  c a s e s  w e r e  f a s t e r  t h a n  c a s e s  i n  

r e g u l a r  l i t i g a t i o n .

C o m p a r e d  t o  o t h e r  s t a t e s ,  d e l a y  d u e  t o  s l o w  p r e t r i a l  c a s e  

p r o c e s s i n g  i s  n o t  a  m a j o r  p r o b l e m  i n  H a w a i i ' s  c o u r t s .  S i n c e  C A A P  

a p p e a r s  t o  b e  i n c r e a s i n g  t h e  p a c e  o f  l i t i g a t i o n ,  a  b a c k l o g  o f  

c a s e s  s h o u l d  n o t  d e v e l o p ,  a n d  t h e r e  s h o u l d  b e  p r o m p t  a c c e s s  t o  

t h e  c o u r t s  f o r  l i t i g a n t s  w h o s e  c a s e s  r e q u i r e  a  t r i a l .

i i



S A T IS F A C T IO N

T h e  g r e a t  m a j o r i t y  o f  b o t h  p l a i n t i f f s '  a n d  d e f e n s e  l a w y e r s  
r e p o r t e d  t h a t  t h e y  w e r e  s a t i s f i e d  w i t h  h o w  t h e i r  s p e c i f i c  c a s e  
w a s  h a n d l e d  i n  C A A P .  D e f e n s e  l a w y e r s  w e r e  s o m e w h a t  l e s s  

s a t i s f i e d  t h a n  w e r e  p l a i n t i f f s '  l a w y e r s .  A s  m i g h t  b e  e x p e c t e d ,  
t h e r e  i s  m o r e  d i s s a t i s f a c t i o n  a b o u t  a w a r d s  t h a n  a b o u t  
s e t t l e m e n t s .

I n  t h e  g e n e r a l  s u r v e y ,  67 p e r c e n t  o f  t h e  l a w y e r s  r e p o r t e d  
t h a t  t h e y  w e r e  s a t i s f i e d  w i t h  t h e  p r o g r a m  a n d  2 8  p e r c e n t  w e r e  

d i s s a t i s f i e d .  A  m a j o r  d i f f e r e n c e  i n  s a t i s f a c t i o n  i s  f o u n d  
b e t w e e n  p l a i n t i f f s '  a n d  d e f e n s e  l a w y e r s .  9 1  p e r c e n t  o f  

p l a i n t i f f s '  l a w y e r s  r e p o r t e d  b e i n g  s a t i s f i e d ,  b u t  o n l y  46  p e r c e n t  

o f  t h e  d e f e n s e  l a w y e r s  r e p o r t e d  b e i n g  s a t i s f i e d .  T h e  r e a s o n  f o r  
t h e  d i s s a t i s f a c t i o n  b y  t h e  d e f e n s e  l a w y e r s  i s  n o t  c l e a r .

C e r t a i n l y  o n e  h y p o t h e s i s  f o r  d e f e n s e  d i s s a t i s f a c t i o n  w o u l d  b e  
t h a t  d e f e n s e  l a w y e r s  m a y  b e  m a k i n g  l e s s  m o n e y  o n  C A A P  c a s e s  

b e c a u s e  l i m i i t a t i o n s  o n  p r e t r i a l  d i s c o v e r y  r e s u l t  i n  f e w e r  

b i l l a b l e  h o u r s  f o r  t h e  l a w y e r s .  W e  d o  k n o w  f r o m  t h e  g e n e r a l  

s u r v e y  t h a t  d e f e n s e  d i s s a t i s f a c t i o n  i s  c o r r e l a t e d  t o  t h e  o p i n i o n  
t h a t  t h e  v a l u e  o f  c a s e s  h a s  i n c r e a s e d .

R E D U C I N G  L I T I G A N T  C O S T S

T h e  r e d u c t i o n  o f  p r e t r i a l  d i s c o v e r y  i s  a  c h i e f  f e a t u r e  o f  
C A A P ,  a n d  i t  i s  t h e  f e a t u r e  w h i c h  i s  e x p e c t e d  t o  p r o d u c e  l o w e r  
l i t i g a n t  c o s t s .  T h e  m a j o r i t y  o f  l a w y e r s  a n d  a r b i t r a t o r s  r e p o r t  

t h a t  d i s c o v e r y  w a s  r e d u c e d  i n  a r b i t r a t e d  c a s e s .  H o w e v e r ,  a  

s i g n i f i c a n t  m i n o r i t y  o f  l a w y e r s  t h i n k  t h a t  d i s c o v e r y  l i m i t a t i o n  

m a y  h a v e  a f f e c t e d  o r  d i d  a f f e c t  t h e  o u t c o m e  o f  t h e i r  c a s e .

U n t i l  m o r e  c o m p a r i s o n  c a s e s  c l o s e  a n d  w e  h a v e  c o s t  d a t a  f r o m  

t h e m ,  w e  c a n n o t  s a y  h o w  m u c h  t h e  p r o g r a m  i s  a c t u a l l y  r e d u c i n g  

c o s t s ,  a n d  w e  c a n n o t  e v e n  c o n f i r m  t h a t  i t  i s  r e d u c i n g  c o s t s .  

H o w e v e r ,  i n  t h e  g e n e r a l  s u r v e y ,  8 3  p e r c e n t  o f  t h e  l a w y e r s  t h o u g h t  

t h a t  m o s t  c a s e s  i n  C A A P  w e r e  c o m p l e t e d  a t  l o w e r  c o s t .  A  f e w  

l a w y e r s  t h o u g h t  C A A P  c o s t  a b o u t  t h e  s a m e  a m o u n t ,  b u t  n o t  a  s i n g l e  

l a w y e r  t h o u g h t  C A A P  w a s  m o r e  e x p e n s i v e  i n  m o s t  c a s e s .

W e  d o  h a v e  d a t a  o n  t h e  c o s t  o f  d i s c o v e r y  f o r  C A A P  c a s e s .

T h e  a v e r a g e  d i s c o v e r y  c o s t s  f o r  e a c h  s i d e  i n  t h e  l i t i g a t i o n  a r e  

a b o u t  $ 4 0 0  f o r  c a s e s  t h a t  s e t t l e  a n d  a b o u t  $ 9 0 0  f o r  c a s e s  t h a t  g o  
t o  a n  a r b i t r a t i o n  a w a r d .  T h e s e  c o s t s  d o  n o t  i n c l u d e  t h e  d e f e n s e  

l a w y e r s '  f e e s  f o r  t h e  t i m e  s p e n t  c o n d u c t i n g  t h e  d i s c o v e r y .

O f  c o u r s e  d i s c o v e r y  c o s t s  a r e  j u s t  p a r t  o f  t o t a l  l i t i g a n t  

c o s t s .  T h e  l a r g e s t  p a r t  o f  l i t i g a n t  c o s t s  a r e  l a w y e r s '  f e e s ,  n o t  

t h e  d i s c o v e r y  c o s t s .  B e c a u s e  p l a i n t i f f s '  l a w y e r s  w o r k  o n  a  

c o n t i n g e n t  f e e  a r r a n g e m e n t  a n d  d e f e n s e  l a w y e r s  w o r k  o n  a n  h o u r l y  

f e e  a r r a n g e m e n t ,  a  r e d u c t i o n  i n  d i s c o v e r y  w i l l  n o t  r e d u c e  t h e  

p l a i n t i f f s '  l a w y e r s  f e e s  b u t  s h o u l d  r e d u c e  t h e  d e f e n s e  l a w y e r s



fees. A reduction of discovery costs therefore will reduce total 
litigation costs more for defendants than it will for plaintiffs.

Assuming that 1500 cases are e]igible for CAAP state-wide 
each year, then for every $ 1 0 0  that the program can reduce 
litigation costs per case, total litigation costs would be 
reduced $150,000 annually in Hawaii. In addition to the direct 
cost savings for litigants, there also may savings for the state 
if judges and court clerks spend less time processing tort cases.

ARBITRATORS, CASES & HEARINGS

Almost all lawyers report that the arbitrators were 
experienced enough to handle the cases and were impartial. 
Arbitrators averaged less than 5 hours of work on settlements and 
about 15 hours on cases in which awards were rendered.

The average case is settled or results in an award of about 
$30,000; awards are averaging about 10 percent higher than 
settlements. Even with a $150,000 limit, almost 90 percent of 
the cases have settlements or awards of $50,000 or less. Very 
few cases are considered to be complex by the lawyers.

Accelerated pace and cost containment in CAAP does not 
prevent litigants from having their "day in court." Plaintiffs 
testified at virtually all arbitration hearings; defendants 
testified at the majority of hearings. However, expert testimony 
was presented in only one-third of the cases. Low levels of 
expert testimony may represent an important cost saving in CAAP 
as well as resulting in less inconvenience for doctors and other 
professionals.

IMPORTANT PROGRAM ISSUES

The issues of arbitrator quality, compensation, and supply, 
merit special discussion. First, despite informal comments that 
some of the arbitrators may not be qualified, the overwhelming 
weight of survey evidence indicates that arbitrators in CAAP were 
both impartial and experienced enough to handle the cases.
Second, thoughts of providing any compensation to the arbitrators 
must be carefully analyzed. Payment might be justified based 
upon either an analysis of the economic benefits of the program 
or a theory of arbitrator motivation. However, any honorarium or 
stipend is an added cost of the program, and such a payment might 
cffset any cost savings that CAAP achie/ed. Finally, the 
capacity of the program is a significant concern. With the 
current supply of arbitrators and operating assumptions, the 
program appears to be operating at maximum capacity even though 
it is only handling one-half of the tort cases in the state. The 
Judicial Arbitration Commission is working on this problem.



Hawaii's Court Annexed Arbitration Program appears to be 
meeting its goals of reducing litigant costs, increasing pace, 
and maintaining the satisfaction of the participants. Although 
it does not appear that CAAP could handle all the tort cases 
filed in Hawaii courts under its current operating procedures, 
the Judicial Arbitration Commission is working on this problem.

CAAP is delivering arbitration largely within the time frame 
prescribed by its rules, and is doing so to the satisfaction of 
the majority of lawyers. It clearly has succeeded in reducing 
pretrial discovery, and no other program can make that claim. 
After more comparison cases have closed, a .later report will be 
able to provide data comparing pace, cost, and satisfaction in 
CAAP with regular litigation. To our knowledge, no other 
arbitration program in country claims to be reducing litigation 
costs; Hawaii leads the nation is this area.
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THE COURT ANNEXED ARBITRATION PROGRAM:
JANUARY 1989 EVALUATION REPORT

During the past few years, virtually all state and federal 
jurisdictions have considered various alternative dispute 
resolution (ADR) methods to treat the major problems with their 
court systems: high costs and excessive delay. Court-annexed 
arbitration is one of the most popular innovations. Programs are 
currently operating in at least twenty states and ten United 
States Federal District Courts.

In 1986, Hawaii's Court Annexed Arbitration Program (CAAP) 
was introduced to "provide a simplified procedure for obtaining a 
prompt and equitat a resolution of certain civil matters." Hawaii 
Arbitration Rule 2(A). Since May 1987 this experimental program 
has been a mandatory, non-binding arbitration procedure for tort 
cases with a probable jury award of $150,000 or less. At this 
jurisdictional level, approximately 1500 tort cases per year are 
eligible for the program across the state.

The major goals of the program are: 1) to reduce litigant 
costs; 2 ) to increase the pace of disposing of cases; and 3 ) to 
maintain, if not improve, litigant satisfaction with Hawaii's 
civil justice system. CAAP seeks to achieve these goals by 
eliminating unnecessary pretrial discovery and controlling the 
pace of cases. In addition, the program attempts to stimulate 
early settlement, and yet offers litigants a low cost "day-in- 
court" in the form of an arbitration hearing. Litigants who are 
not satisfied with the arbitration award may "appeal" their case 
and put it into regular litigation.

A considerable amount of national attention has been 
directed to Hawaii's Court-Annexed Arbitration Program because 
our program is unique in several respects. The program has the 
highest dollar ceiling ($150,000) of any mandatory state 
arbitration program in the country and it is the only state-wide 
program. Most importantly, it appears to be the only program 
making a major effort to limit pretrial discovery, and as such it 
offers the greatest potential for reducing litigant costs.

The CAAP has operated in two different forms. Phase I began 
in February 1986, and was a voluntary program for cases valued at 
$50,000 or less. Phase II began in May 1987, and is a mandatory 
program for cases valued up to $150,000. The current $150,000 
program is referred to as Phase II. All data presented in this 
report will refer only to Phase II unless otherwise noted.

PROGRAM  H IS T O R Y
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Since May 1, 1987, when Phase II began, all tort cases are 
initially assigned to the arbitration program, and then attorneys 
must request that their case be exempted from the program if they 
believe the value of their case exceeds $150,000. After the 
defendant's answer is filed (or the last defendant's answer if 
there are multiple defendants), a volunteer arbitrator is 
assigned to the case. The arbitrator must schedule a pre-hearing 
conference within 30 days from the date a case is assigned and 
determine what pretrial discovery will be allowed. Discovery is 
only permitted with the consent of the arbitrator. The 
arbitrator can attempt to aid in the settlement of the case if 
all parties consent in writing. If the case precedes to an 
arbitration hearing, attorneys must file a pre-hearing statement 
30 days prior to the hearing.

Over 400 lawyers now serve the program as volunteer 
arbitrators. They are selected from lawyers who have at least 5 
years of experience and most of them practice personal injury 
litigation. After a short, group orientation, the new volunteers 
are added to the pool of arbitrators. Their names are placed 
randomly in 5 person panels for each case. Each lawyer may 
strike two names ensuring that at least one arbitrator is chosen 
for each case.

At the arbitration hearing, the rules of evidence can be 
relaxed and no transcription or recording is permitted. 
Arbitration awards must be in w: iting although findings of fact 
and conclusions of law are not required. Awards are not limited 
to the jurisdictional amount of $150,000. Awards must be filed 
within seven days of the conclusion of the arbitration hearing or 
within thirty days after the receipt of the final authorized 
memoranda of counsel. The award becomes the final judgment if no 
party files a written Notice of Appeal and Request for Trial De 
Novo within 20 days after the award is served upon the parties.

If such Notice of Appeal and Request for Trial De Novo is 
timely filed, the case is scheduled for trial de novo . 1  The case 
is then treated as if it never had been in arbitration and full 
discovery is permitted under the rules of civil procedure. 
However, no testimony made during the course of the arbitration 
hearing is admissible in the trial de novo. There are 
disincentives attached to the appeal process in the form of 
sanctions for failure to prevail in the trial de novo. When 
parties appeal, they must do at least 15 percent better at the

PROGRAM D E S C R I P T I O N W

1. In the almost three years that CAAP has been in 
operation, only one case has actually resulted in a trial de 
novo. All other appeals have either settled before trial or 
remain pending.
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trial de novo than they did at the arbitration award or be 
subject to sanctions of attorney fees up to $5000, costs of 
jurors, and other reasonable costs actually incurred.

THE EVALUATION PROCEDURE

Researchers from the University of Hawaii are evaluating the 
program in the First Circuit, where approximately 1000 tort cases 
per year are eligible for the program. Information for the 
evaluation comes primarily from surveys of lawyers and the case 
record database of the Arbitration Administrator. The evaluation 
design randomly assigns one-half of the eligible cases to 
arbitration and the other half are assigned to a comparison group 
that goes through the regular litigation process. Since the 
program began in 1986, more than 1500 cases have entered CAAP.
The majority of cases settle in CAAP and do not result in an 
arbitration hearing. The ratio of settlements 1:o awards is. about 
3 to 1. Just over 50 percent of the awards are appealed, but so 
far virtually all of the appeals have resulted in settlements on 
appeal. Only one of the over 750 cases that have terminated 
after entering CAAP has ended in a trial.

In the evaluation effort, more than 600 CAAP and comparison 
cases have been surveyed, and more than 1 0 0 0  surveys have been 
completed and returned by lawyers. Although the comparison group 
will figure heavily in the final evaluation, they are not 
included in this interim report because very few have closed so 
far. Furthermore, the comparison cases that have closed appear to 
be early closings (85% settled before an answer was filed by the 
defendant), and therefore they are probably not representative of 
the typical cases in regular litigation.

Data in this report are drawn from five sources: (1) a case 
record database maintained by the Arbitration Administrator; ( 2 )  
surveys of lawyers and arbitrators, conducted after a case closes 
by settlement, award or dismissal, sampling cases in arbitration 
or in the comparison group; (3) surveys of lawyers conducted 
after an arbitration appeal is concluded; (4) interviews and 
focus group sessions with lawyers, arbitrators, insurance 
industry representatives and others involved in tort litigation; 
and (5) a general survey of the lawyers most active in CAAP.

The evaluation focuses on the following questions:

1) Is CAAP reducing litigant costs?
2) Do arbitrators and lawyers comply with the basic 

concept of limiting discovery?
3) Is CAAP increasing the pace of litigation?
4) Are cases closed within prescribed time limits?
5) Are participants satisfied with arbitration?
6 ) Is there an adequate supply of arbitrators?
7) Are arbitrators experienced enough and impartial?



The majority of lawyers report that CAAP is reducing the 
time it takes to terminate their case. The one exception is that 
a majority of defense lawyers report that their CAAP settlement 
would have taken about the same time to close in regular 
litigation.

Table 8 : Estimates of Time Savings

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

TIME WOULD BE LONGER
IF NOT IN CAAP 60 % 76 % .78 % 77 %

CAAP rules require that cases be completed within nine 
months (270 days) of the service of the complaint. Our analysis 
of the average time for closing cases, which we refer to as 
"pace," is based upon the first 567 cases that have closed in 
CAAP. The average pace is within the nine months for settlements 
and just over nine months for awards. We do not have a statistic 
from the judiciary on the averag< oace for cases in regular 
litigation, but numerous sources t.ave indicated that cases in 
regular litigation go to settlement conferences 18-20 months 
after filing. Only 7 percent of settlements and 19 percent of 
awards in CAAP exceed one year. This data on pace excludes cases 
that terminated before the defendant answered, and such cases are 
approximately 1/3 of all cases closed in CAAP.

Table 9: Pace of Case Closings

SETTLEMENT AWARD

AVERAGE PACE 223 days 283 days
LAST ANSWER UNTIL CLOSING

TIME FROM LAST ANSWER UNTIL CLOSING
< 270 days 71% 52%
271- 365 22 29
> 365 7 19

AVERAGE PACE FROM ARBITRATOR
ASSIGNMENT UNTIL CLOSING 167 days 197 days

TIME FROM ARBITRATOR ASSIGNMENT
UNTIL CLOSING
< 90 DAYS 10% 3%
91-180 51 35
181-270 32 52
271-365 6 8
> 365 1 3

P A C E  O F  T E R M IN A T IO N S
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While the overall program has a substantial number of cases 
that extend beyond the 9 month deadline, the arbitrators are able 
to terminate cases within nine months of assignment. In fact a 
significant proportion of cases are closed much earlier. .60% of 
the settlements and 38% of the awards occur within 6 months or 
less. It is the delay in assigning arbitrators to cises which 
accounts for almost 90 percent of the delays past nine months.
The average time to assign an arbitrator from the case entering 
CAAP was 117 days, and from the defendant's answer was 67 days. 
The program administration reports that the delay occurs when all 
arbitrators are assigned to pending cases. Under tha single case 
policy the program must wait for cases to close until 5 
arbitrators are available to form a panel for each new case.

REDUCING DISCOVERY TO REDUCE LITIGATION EXPENSES

The reduction of pretrial discovery is a chief feature of 
CAAP, and it is the feature which is expected to produce lower 
litigant costs in Hawaii's program. Of more than 30 court- 
annexed arbitration programs across the country, Hawaii's appears 
to be the only program that is attempting to reduce discovery. 
Most other arbitration programs start to operate after discovery 
is completed. At most, they limit the time for discovery, but 
not the amount.

The majority of lawyers and arbitrators report that 
discovery was reduced in CAAP. Discovery can be reduced either 
because the arbitrator denies requests for discovery or because 
lawyers voluntarily agree to limit discovery. The discovery 
reduction appears to come mainly from lawyers voluntarily 
reducing discovery. Denials of discovery by the arbitrator take 
place in less than 1/3 of the cases.

Table 1: Estimates of Discovery Reduction

PLAINTIFF 
SETTLEMENT AWARD

DEFENSE 
SETTLEMENT AWARD

DISCOVERY REDUCED 73 % 
(say lawyers)

83 % 65 % 70 %

DISCOVERY REDUCED 80 
(say arbitrators)

92 84 93
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Table 2: Views of How Discovery Was Reduced

PLAINTIFF 
SETTLEMENT AWARD 

VOLUNTARILY 8 6  83
REDUCED (say lawyers)

PHASE I 
SETTLEMENT AWARD

VOLUNTARILY
REDUCED (say arbitrators)

DEFENSE 
SETTLEMENT AWARD 

67 71

PHASE II 
SETTLEMENT AWARD 
85 83

Table 3: Denial of Discovery

PHASE I 
SETTLEMENT AWARD 

DENIED DISCOVERY 12 % 26 %
(say arbitrators)

PHASE II 
SETTLEMENT AWARD

21 % 32 %

One concern about discovery reduction is whether it affects 
the outcome of the case. A significant percentage of lawyers 
think that discovery reduction did affect or may have affected 
the outcome of their case (this finding is less characteristic of 
settlements than of award cases).

Table 4: Effect of Discovery Denial

AFFECTED OUTCOME 
YES OR MAYBE 
(say lawyers)

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

15 % 40 % 37 % 53 %

Discovery reduction is important because a reduction in 
discovery will lower discovery costs, v/hich are a part of 
litigant ccsts. The majority of lawyers report that discovery 
costs are lower in CAAP. The one exception is that majority of 
defense lawyers report that discovery costs for settlements are 
about the same in CAAP and regular litigation. Plaintiff's 
lawyers more often see CAAP as saving costs than do defense 
lawyers.

Table 5: Discovery Costs of CAAP

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

COSTS GREATER 
IF NOT IN ARB 
(say lawyers)

67 % 56 % 28 % 52
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At this time we cannot say how much the program is actually 
reducing costs, and we cannot even confirm that it is reducing 
costs. Answers to these questions will not be available until 
more comparison cases close. However, we do have data on what 
the discovery costs have been for cases in CAAP. These discovery 
costs are reported in the table below. Keep in mind that the 
reported discovery costs for award cases underestimates the final 
discovery cost of these cases because more discovery is likely to 
be conducted if the case is appealed. The data show that 
discovery is more expensive in cases that go to awards than in 
cases that settle, and discovery for the defense is generally 
more expensive than for plaintiffs (the exception here is for 
Phase II awards). Interestingly, reported costs have declined 
somewhat from Phase I to Phase II even though Phase II includes 
higher valued cases.

Table 6 : Discovery Costs Reported

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

AVERAGE DISCOVERY COST
Phase II $322 $980 $479 $865
Phase I $429 $825 $731 $926

Discovery costs for the majority of defense surveyed were 
below $400, and almost 2/3 of the plaintiffs had discovery costs 
iof less than $1,000. Only about 1/3 of the cases had discovery 
costs in excess of $1 ,0 0 0 .

Table 7: Ranges of Discovery Costs

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

DISCOVERY COST
$0-399 24% 37% 60% 50%
400-999 40 24 27 7
1000 + 36 39 13 43

Of course discovery costs are just part of total litigant 
costs. For the majority of cases we surveyed, for both the 
plaintiff and the defense discovery costs were 1 0  percent or less 
of the total costs. The largest part of litigant costs are 
lawyers' fees, not the discovery costs. We estimated the fees 
for plaintiffs' lawyers by computing 1/3 of the settlement or 
award value, which is the standard contingent fee percentage. In 
the cases for which we had the settlement or award amount, the 
lawyers' fees for plaintiffs' lawyers averaged $10,946 for 
settlements (n=82) and $9,186 for awards (n=51). The average fee



computed for awards includes defense awards for zero damages . 2  
The plaintiffs' lawyer would not earn a fee in such cases.

For defense lawyers, the average fee was $2,928 for 
settlements (n=45) and $5,955 for awards (n=42). The fees for 
defense lawyers were taken from the figures reported by the 
defense lawyers on the surveys. Bear in mind that if the award 
is appealed, both plaintiffs' lawyers and defense lawyers will 
continue to work on the case. The fee for the plaintiffs' 
lawyers will not change even though these lawyers work more hours 
on the case because plaintiffs' lawyers are working on a 
contingent fee. In fact, the fee of the plaintiffs' lawyers is 
more likely to decrease because cases that settle on appeal often 
settle for somewhat less than the award . 3 On the other hand, 
defense lawyers will continue to earn more fees when the case is 
appealed because these lawyers are working on an hourly fee. We 
cannot estimate the defense lawyers fees on appeal until more 
appealed cases close and can be surveyed.

For defendants, a reduction of discovery costs is likely to 
also reduce lawyers' fees because defense lawyers generally 
charge an hourly rate. If less discovery is allowed, presumably 
the defense lawyers will bill fewer hours on each case. If 
discovery is being reduced by CAAP, defense lawyers are probably 
making less money on each case they handle in CAAP. However, one 
effect of CAAP is that some insurance companies no*., pay defense 
lawyers a flat fee for handling cases through the arbitration 
hearing. We cannot estimate how prevalent the new flat fee 
system has become or even what the amount of the flat fee is. 
Neither insurance companies nor defense lawyers have discussed 
the specifics of the flat fee arrangements with us.

For plaintiffs, a reduction of discovery costs will not 
effect the lawyers' fee. Plaintiffs lawyers work on contingent 
fee, typically receiving 1/3 of the total settlement as the fee. 
After the plaintiff's lawyer's fee is deducted, the discovery 
costs and any other litigation expenses are subtracted and the 
plaintiff receives the remaining amount. Put simply, the fee cf 
the plaintiffs' lawyer is not affected by the amount of work done 
by the lawyer; the fee is purely a function of the size of the 
settlement. If CAAP reduces not only the number of calendar days 
that a case remains open, but also reduces the amount of time a 
lawyer needs to spend preparing the case, plaintiff's lawyers 
could be making more money per hour with CAAP. Additionally,

2. Twenty-two percent of the awards were defense awards, 
and we did not calculate a contingent fee for these cases.

3. Of the first 29 cases that settled on appeal after an 
award, 18 cases, or 62 percent settled at a value of less than 
the award.
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because plaintiffs1 lawyers often advance the discovery costs, 
CAAP also will be benefit plaintiffs' lawyerp because they will 
now advance costs for a shorter period of time. Furthermore, 
earlier payment by the defendants to the plaintiffs will mean 
that plaintiffs will have the use of their money sooner, which is 
an economic benefit.

POTENTIAL SAVINGS IN LITIGATION COSTS

Although information from lawyer surveys indicates that the 
majority of lawyers think that CAAP is cheaper than regular 
litigation, until we have information from the comparison cases 
we cannot confirm that it is cheaper nor can we estimate how much 
cheaper it might be. However, we can provide a range of 
potential savings under certain conditions.

The first step is to estimate the number of cases that could 
be in CAAP. If a comparison group continues, approximately 1000 
cases would enter the program each year; without a comparison 
group, approximately 1500 cases would enter the program each 
year . 4 Plef.se bear in mind that the following analysis is purely 
hvpothetical; no data that has been collected that support these 
estimates of cost savings. However, it is easy to project the 
potential costs savings produced by CAAP at various levels of 
reduction of litigation costs. For every $100 that CAAP could 
reduce litigation costs, total litigation expenses annually in 
the state could be reduced by $ 1 0 0 , 0 0 0  if the comparison group 
remains in place . 5 If the. comparison group were eliminated, the 
potential savings would be approximately $150,000 for each $100 
average savings.

4. In the fiscal years 1985-85 and 1986-87, each year there 
were approximately 1250 tort cases filed in the First Circuit. 
One-half of the cases are being placed in the comparison group 
and are not in CAAP. Approximately 500 tort cases are filed 
annually in all of the other circuits combined. Assuming that 10 
percent of the cases in CAAP are exempted because they are 
estimated as being over the $150,000 limit, state-wide, 
approximately 1012 would be eligible for CAAP each year (625 
cases from the First Circuit plus 500 from the other circuits, 
minus 10 percent for exempted cases). If there was no comparison 
group, approximately 1575 cases would be eligible for the program 
each year (1750 cases from the First Circuit plus 500 from the 
other circuits, minus 1 0  percent for exempted cases).

5. This analysis assumes that 1012 cases average a $100 
reduction. The $101,200 potential savings is rounded to $100,000
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S A T I S F A C T I O N  W IT H  C A A P

We have not attempted to contact the individual litigants 
who have had cases in CAAP to ask about their satisfaction with 
the program. In most cases, individual litigants, especially 
injured plaintiffs, would not have had experience with other tort 
litigation, and therefore they could not compare CAAP to regular 
litigation. Instead we have asked the lawyers, virtually all of 
whom have had cases in both CAAP and in regular litigation, to 
indicate their level of satisfaction with the program and also to 
indicate what they think the level of satisfaction was for their 
clients.

The majority of lawyers reported being satisfied with CAAP 
when they were surveyed about a specific case. They are 
generally more satisfied with settlements than awards. Defense 
lawyers are less satisfied with both settlements and awards than 
are plaintiffs' lawyers.

Table 10: Lawyer Satisfaction

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD 

SATISFIED 96 % 75 % 75 % 63 %

ARBITRATORS, CASES & HEARINGS

Almost all lawyers report that the arbitrators were 
experienced enough to handle the cases and were impartial.

Table 11: Lawyers' Views of Arbitrators

PLAINTIFF DEFENSE
SETTLEMENT AWARD SETTLEMENT AWARD

EXPERIENCED ENOUGH 97% 83% 8 8 % 89%

IMPARTIAL 98 89 97 90

Arbitrators averaged less than 5 hours of work on 
settlements and about 15 hours on awards. In Phase II the 
average hours of arbitrator work per case has decreased slightly 
from Phase I. The amount of time that arbitrators spend on a 
case varies widely. Half of the settlements are achieved in 3 
hours or less, but 10 percent take from 9 to 30 hours. Similarly 
20 percent of the awards take 8 hours or less, and 17 percent of 
the awards take from 21 to 50 hours. This data suggests either 
that cases vary considerably in the problems they present or that 
arbitrators vary considerably in their style and skill at 
managing the case, or perhaps both.



Table 12: Arbitrators' Work Hours

PHASE II
SETTLEMENT AWARD SETTLEMENT AWARD

AVE. HOURS OF WORK
BY ARBITRATOR 6 . 1 15.8 4.5 1 :

HOURS PER CASE
0-3 39% 0 % 52% 1 %
4-8 41 26 38 2 0
9-15 1 2 40 6 41
16-20 4 1 2 2 2 0
21-30 2 8 2 14
31-50 2 14 0 3

The lawyers reported that the majority of the arbitration 
hearings took less than 4 hours to complete. However, 30 percent 
of the hearings took 5 to 8 hours and 7 percent took longer than 
9 hours.

Table 13: HOURS OF ARBITRATION HEARING 

HOURS OF ARB. HEARING
1 - 4  HOURS 72 % 62 %
5 - 8  HOURS 20 31
9 + HOURS 8 7

The arbitrator is allowed to engage in the settlement 
process with the signed consent of all parties. However, less 
than half of the arbitrators report being formally involved in 
settlement efforts in Phase II, which is a proportion that has 
declined since Phase I. We have heard in interviews and focus 
groups that lawyers are not willing to allow settlement 
discussions with the arbitrator because if a mediated settlement 
fails, then the arbitrator would be improperly influenced by 
information acquired during settlement discussions.

Table 14: Settlement Activities

PHASE II 
SETTLEMENTS 

41 %

ASSISTED IN SETTLEMENT 55 
(say arbitrators)

PHASE I 
SETTLEMENTS 

ENGAGED IN SETTLEMENT 71 % 
(say arbitrators)

1 1



Data from CAAP records indicates that the average case is 
valued at about $30,000. The average is higher in Phase II. 
Almost 90 percent of the cases have settlements or awards of 
$50 000 or less.

Table 15: AVERAGE SETTLEMENT OR AWARD

Phase II 
Phase I

SETTLEMENT
$28,191
$20,880

AWARD 
$31,426^ 
$2.1,244

Table 16: Amount of Settlement or Award

AMOUNT OF SETTLEMENT OR AWARD 
$0 - $ 50,000
$50,001 - $ 75,000
$75001 - $ 100.000 
$1 0 0 , 0 0 1  +

Percentage Within Range 
8 S %

6
3
2

When the jurisdicaitonal limit was raised to $150,000, many 
people speculated that higher valued cases would be more complex, 
and therefore inappropriate for an arbitration program. Very few 
cases in the $150,000 program, however, are considered to be 
complex by the lawyers.

Table 17: Case Complexity

PLAINTIFF DEFENSE
SET.LEMENT AWARD SETTLEMENT AWARD 

COMPLEXITY 7 %  16% 8 % 5 %

HEARINGS

Accelerated pace and cost containment in CAAP do not prevent 
litigants from having their "day in court." Plaintiffs were able 
to tell their stories to a neutral fact-finder by testifying in 
virtually all (96%) of the arbitration hearings. Defendants also 
had an opportunity to personally respond and their testimony was 
heard in 6 8 % of those cases. Even though the plaintiff testified 
at almost every hearing, expert testimony was heard in only one 
third (36%) of the cases. Low levels of expert testimony at the 
hearings may represent an important cost saving for CAAP as well 
as resulting in less inconvenience for doctors and other 
professionals.

6. This average calculated from 130 cases includes the 
defense or zero awards.
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^  IM P O R T A N T  PROGRAM  I S S U E S

The issues of arbitrator quality, compensation, and supply, 
have received much attention from the Judicial Arbitration 
Commission. First, despite informal comments from the legal 
community that some of the arbitrators might not be qualified to 
handle cases or might be bias toward one side, the survey 
evidence is overwhelmingly the opposite. Lawyers reported that 
the arbitrator in their case was experienced enough and 
impartial. This disparity between the general lore and specific 
assessments may result from the CAAP procedure which allows each 
side to exclude the two most unacceptable arbitrators on the 
panel. While there may be some arbitrators that certain lawyers 
think are unqualified, the lawyers are usually able to exclude 
such arbitrators from their case with their preemptory 
challenges.

In discussions of CAAP, sometimes an arbitrator whose own 
law practice concentrates on representing plaintiffs in tort 
cases is called a "plaintiff's" arbitrator, and, of course, 
defense lawyers are called "defense" arbitrators. The 
implication is that "plaintiff" arbitrators will give a better, 
and presumably a higher, award to the plaintiffs and that 
"defense" arbitrators will be better for the defense. This 
assumption of arbitrator bias can be seen in the arbitrator 
selection process. When an arbitrator panel of five names is 
presented to the lawyers in each case, perhaps not surprisingly, 
plaintiffs' lawyers mainly strike defense lawyers and defense 
lawyers mainly strike plaintiff lawyers. The assumption is that 
plaintiffs' lawyers would favor plaintiffs and defense lawyers 
would favor defendants. However, the survey data indicates that 
90 percent of the lawyers thought the arbitrator in their case 
was impartial.

An examination of the zero dollar or defense awards also 
suggests that bias does not exist. As of June 1988 the defense 
awards, are almost identical for "plaintiff arbitrators" and 
"defense arbitrators." In fact, on the basis of defense awards, 
a defense lawyer has a sightly better chance of getting a defense 
award from a plaintiff arbitrator. Plaintiff arbitrators made 13 
defense awards out of 50 awards rendered; defense arbitrators 
made 11 defense awards out of 54 awards. Furthermore, the 
average dollar amount of awards also suggests either no bias or 
at most a slight reverse bias. As of June 1988, average awards 
were lower for plaintiff arbitrators ($31,769) than for defense 
arbitrators ($32,735). Our conclusion is that there is no 
indication that bias results from the type of the arbitrator's 
law practice.

Second, is the issue of arbitrator compensation. CAAP 
currently operates through the volunteer efforts of several 
hundred lawyers who serve as arbitrators. This "pro bono" aspect
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of court-annexed arbitration is rare. Although no arbitration 
program in the country pays the arbitrators at a rate matching 
the income of a lawyer in private practice, most programs do at 
least offer an honorarium or stipend. Some people have suggested 
that CAAP should compensate arbitrators in some way to attract 
and retain arbitrators or because of the economic benefits of the 
program. In fact, the November general survey indicated that a 
third of lawyers responding thought paying arbitrators would 
improve the program, and this was the most common suggestion.

This evaluation does not take a position on this policy 
issue of arbitrator compensation, but offers several 
considerations. First, if CAAP actually reduces the costs and 
increases the pace of litigation, then clear economic benefits 
accrue to the defendant, the plaintiff, and the plaintiffs' 
lawyers, and there is an argument for compensating the lawyers 
whose time is used to produce these savings. None of the people 
or groups who appear to benefit economically from CAAP are 
typically considered to be indigent, and therefore none of them 
would be candidates for pro bono legal services.

Economic benefits may accrue to the person or corporation 
(typically an insurance company) who pays the defense costs, and 
who might save costs under CAAP; to the plaintiff who might 
receive both a larger share of the settlement if litigation costs 
are reduced and who might receive the settlement earlier; and to 
the plaintiffs' lawyer who might save the time value of money by 
advancing the costs of litigation for a shorter period of time. 
And with reduced discovery, defense lawyers and private court 
reporters who record depositions might be making less money on 
tort cases with CAAP. If these people are not making less money, 
then CAAP is probably not saving any costs.

Second, is an argument that some honorarium or other reward 
is necessary to attract, motivate, and retain arbitrators. 
Although lawyers might be willing to volunteer for a while, some 
lawyers might stop arbitrating unless they derive some personal 
or professional benefit.

If, under any theory, the argument for compensation is 
persuasive, a strong note of caution is advised. Until data 
from the comparison cases can be collected and analyzed, it 
cannot be determined how much money, if any, is being saved by 
using CAAP. Even if the CAAP savings is large enough to be 
significant, the savings could be offset by the payment of a 
stipend to the arbitrators.

Besides the economic argument against paying arbitrators, 
there are other arguments as well. CAAP might be a means of 
encouraging "pro bono" activity by lawyers whose practice 
expertise would not otherwise lend itself to traditional forms of 
"pro bono" activity. Furthermore, the amount of time that a
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