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than the life against loss due to liability to third parties or for the
benefit of third part ies.

UNDERWRITING:  The selection process through which an insurer determines
which of the risks offered to it should be accepted,. and, if so, on what
terms and for what amounts. Three purposes of underwriting. 1) to secure a
safe distribution of risks; 2) to secure a profitable distribution of risks;
and 3) lo maintain equity among individual policyholders.

UNDERWRITING PROriT: That portion of the earnings cf an insurance company
that coines from the function of underwriting. It excludes the earnings fram
Investments either in the form t _income from securities or sale of Securi—
ties at a profit. The remaindei is found by deducting incurred losses and
expenses from earned premiums.

Reprinted from Governmental Risk Management Manual, Vol. 2. Nestor R. Roos,
Professor of Insurance, and Joseph S. Ce'rber, Risk Management Publishing,
Dec. 1980, with permission of the authors.
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MEVCRANDUM
TO:  Representative Mark Boyer

FROM aureen WeeksfAn
egislative Analyst

RE. State Approaches t ical Malpractice
esearc%pﬁequest 1“” d

u asked for an analysis of medical liability .issues i today. You
y fierhtives X i e
o ol it [ gt s o el s
(1 ¥ F % %Alca1 rﬁa(practlce cadms gments ang LE)remlu 5.1N AT 3
3n$ how tlhe% fect zswlan gractlces an ﬁnco [t includes plaintl

efense lawyers su§8 stions for change art two dlscgsses alternatives . to
or reform; I pen |y1 ggntws a_partial I; medica malt%ractlce

W'%t%lé aos acosﬁpecr?ts 90”0W3ajor findings of this report are summarized
A S0 R R, ROl R
R%F'ﬁ'%“argsé'y%}%%“ entists, psychologists and many other actors within the
SUMMERY

Two landmark stu |e? show &hat 1 percent of

bx ne(g) gent medical. care (I In gatl nts } L
hese are | jure neg nce). mofe rece
|nd caes that n g nce s a factor In ha of all. deat [om
me |ca |n1 [ |mes as many patients are injure
o ercent of patients utrer a ne I|gent |n1rury

Ie hOJ)r gl ?atlents are injur d
f

e fezea.es

gractc laim ang that é\gprommateﬁ/ ercent of claims aF file |
B ?]lec medica recor shwneht er neg ence nor mAurg as define
pnysician reviewers). In Alaska, these estimates would represent about:

1,480 medical injuries in hospials yearly;
400 medical injuries caused by negligence in hospitals yearly;
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ft%()sptttea\tshsyetélarttsedanajt least in part by medical negligence in

POt Seshia e MU SO R et

malpractl e claims yeary

I'Ikaj Pt@ererneﬁpteer?%/ Al‘}snln%etwl-{ aeskan Jegjslpatsntrgh ) eoumngdlheée |stame ?oﬂe%‘t‘t"s
es of aval nﬁ; a}r]tother Cll 8y OWeVer, | Fl lcult or

rp %ssmqg to obtain t e IStMaf ata needed’ to measure t e ﬁfectlvenes?

8 % ast fort, re orms, gractlce insurers_hesitate to share |Ht fna
ta. sho ng [ trends I C%I I tients or payments made On j

f
P Slgéaqndtcatgsﬂta%lsﬁtlaasrha pattten%sTahIegqlanreasvetrabseéo?dosure Ava| ab?

rgtr%e than seven malpractice claims a month between 1983 and 1988;

two to three malpractice lawsuits a month between 1978 and 1989.

o e 97 13
RSS2 A A et ot s fled

In 1983, an observsr noted thgt there had never hern an, a r settlement |n
Fxcess 0 n a me |cz§ ract8 e action |n Tat IS.
9er the case. ears 1988 a Pt 19 anne sa severa 1l [1
o ar verdicts and set ements In this, sta e. awyer says, the tey%tca
ttt]ement W |ch 1S ttsually secret, 1s "far |gher than t e typical verdict
which 15 usually public

The Iah est malpractice award in Alask a court ver |ct
de $8 million a%atnst a federa 1989,
?f |§|on Jnsurance companes, r ord ro % %lans 0ardozen a me

%and 1'908% rornéore against ask hOSpI S

§'en"8erdstgtvh'a2'epat8 $37 AMoh S afShy Mo abrRence

claims, but thve actual number s higher.
I e ML R T e
%ear Feﬂdlng on sgremaltly and [eve %r e. . Alas gysman

itals have” paid earlz lh|I0n a year L?r medt a
I S?Fra tice Pre IUMS SINCe tuﬁles how that h) Ysml%nlsequm anea

jsictan. e htc“ce (fhra“‘:e reh'“t%%ﬁqtt o gre of S U8, pye[cians
R ets at Ieast 06]0 r%]n stuay oP p?tysmlan Income plnyA(t ‘1
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xists. . Between 15 arEi ? percent of Alaska physicians, as well as some
ospitals, carry no liability" insurance.

Obstetricians are at high risk for costly medical malpractice claims, A state
agrtrata el LT MR r?ra.araerarrra.a
me lawyers su

efensive me@rcrne fo avol %e threa a l) sUIts. gﬂ
3 recent state e forhs .10 cure mfedrcal lability problems are” ineffe
and expensive.  Among their proposals

Regulate Insurers, modr%epregu %m(ent interest, protect gircran?

rovrde Mergenc Insurance pre

Eﬂrﬁrla rtrerfea%;%arbaaeegaoa'rrgrr R

rta nstatutes Ich sin 90 have requwi D srcrans {g
%%m nts, fea J%ysrcrans 6 do ot reporé

| ractice .
estrona%IO \m] act] coll S, , guarantee . ﬁ mrt
Immunit te owing .nur es "do ﬁvvay wit Xpert
a VISOrY. anel up nrversa healt msurance an try
alternatives to the tort system.

theestl 0 are | Lured h 9deter rt)eﬁ? care eac

(%ent dn S|r:a|

ear. nce also S

are in i es not(h ne || enty& as ap |<Hans accourta

orce isc osu e 0T dan % Sp%rftrﬁes and does not provl
tablished.

orum ere responsibility ca
Part twg of this report summarizes selected aIternatr the tort system
Fontem{aa}ed and. underway In otber states. F he ta jeo contents for the
Ist of alternatives to ort reform contemplated or underway In ot er states
and descrrbed In part two.

This rer%ert c%rolug é%Slthrast the tort s stem in Alaskeﬁldoes r}?tsrusty compensate

eaju |cra|
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MEDICAL LIABILITY IN ALASKA
BACKGROUND
Currently aout 6(10 errvate sicians and than 2C. ublrc srcrans
R}actrce medi aska. . lfree maaor me al ract rnsu s cover
ost private p ysrcrans ospitals and dentists rn aska e companies are:

orcal Mutual I ur nc %o any, . which ac urred Medrcal Indemnit
Rl e
[)out yA aska p?rysrcr ns. y

Medical Inder%rb Ala)ﬁghan%e of California (MIEC).  Today MEC

CoVers about physicians.
O Insuranee Comrnanres This company covers most Alaska dentists
and some p ysicians
ot 5 percent of srcrans natronwrde an n estimated 15 toSZ gercent of
srcr ns no ma Hractrce llahi rns rance.  Several rural
prtas are not Insured or are self- rn ured

THE EXTENT OF INJURY AND NEGLIGENCE  U.S. AND ALASKA
Negligence and Injury

A recent Harvard stud}/ indicates that er%r cent of |I hospitalized atrg E
ex errence negli erl nrury ? %haye rnj rej rta patie ts e rn(fure

|
f(algtjlorcflnrehaq? ql deaths resu trng rom ét' ﬁ?t(r:rey eglr e IQ/

ub“shed in 1984 t?y Patricia Danzon

Similar ob atron Wer
oL i e Sl gt e e o P,
Mary, Pre strm%ny efore the House Lab Commerce Committee,
Februar ly tsor t gercentr égaret on &Eeu%auer underwriting
5nanae 3| nsuy ncg xch nge nra te one onversation;
o ol e e T S
LrarB ty Xur ‘t%s orce Aas(i< fate wouse 19556 §J

ZThe Harvard Medical Practice Study, Patients, opoctors and Lpvers:

Medical ., Inju Malpractice Litigation, and Patient Compensation, Vard

University, 1990, pp. 4 and 101,
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ork state hospita tlents were injuréd by negligent médica
care.  See tIea R ) I

The Harvard and Dagzon siiudles botg show thaﬁ N r%Ilqent _iné'uries

result In greater disability than do non-negligent Tnjuries.
TABLE 1
Negligence and Medical Injuries Durlng Hospitalization
Studies by P. Danzon (1974) and Harvard University (1984)
Percent of Percent of Nenggent
Medical Injury During Medical Injury During
Hospitalization Hospitalization Rate*
Study A ©
Danzon 4.6 17.0 19 1:126
(California)
Harvard 3.7 21.6 93 1:108
(New York)

* Rate is defined as number of injuries per number of admissions (Injuries : Admissions)

Source: Patricia M. Danzon, Medical Malpractice: Theorr Evidence and Public Policy,
Harvard University Press, 1985, Chapter 2 (California Study); and Harvard
Medical Practice Study, Patients, Doctors and Lawyers: Medical Injury,
Malpractice Litigation and PatlentCompensatlon in New York, 1990, hapter€
(New York Study). (91.222TA)

Negligence and Malpractice Claims
The Hfarvaid stu\%slnds the% the ore sever th patlents m dical |n the

mﬂ ca&lsed en e ence s a act r | If 0
Eaths r[orp medical In eess egl jur at| nts are
g em rac |ce c Ims. The st |n st at more

ten me |ca cor S of those who file Ialms sow no evidence

t an eé
negifgence or even Injury.-

Pa Cla D nz.on Medical Mal ti Theory, idepce a uhli
Ellcy "Erv rd nlverSIIy ﬁress f§§§ (%%apte : andEil arvara M:’eélca
raC“Ce tu Y, Patients, Doctors and Lawyers: Medical Jnjury, Malpra § e
t atl n and Patient Compensation in New York, Mafval n|V9r5|ty i b@
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In the Harvard study:

Fewe{ %]haagra%t Ceercgatlm% lqhe/lggi%enl injured hospital patients

SO A e pregant v

Aﬁprommatel}// } of claims were f Jed in cases in whjc
E y |C|a e h B{i gnd neither ne&?gence nor. In ury (

d rennan, [S0 communication
|n|t|0n HOES not ?/ngl uae paln arﬁ) Su erlnggn

e correlation between negligence everit in ur 2 IS

Eovxn on a%le 2, &olumn nleg %b anafl st Shas veXtured | a|n %f |te

f IF correlatjon, mos&nne&lllgentg Injured atlents re rain |

ma ractice calms e wxe -expert in’ medical mal racfice sa
a’ r%al racice cases F through the crack? beca se wy rs are Very

are ttaklng medical mal ract ce c ses.” They take V\y M hest’

e says, and many deserving claims go no arther than the lawyer's desk.

AFormal claims do not include "observation" or "potential” claims opened
by carriers.

50r. Rod Wllson o Anchorae who .has followed Alaska's pre-trial
reV|ew [0CESS rp nn|n hgsmlan Jeviewers on expert’ advisor
anels av no dif cuty entl kn% ca Involvin meFICI e ommen
we esources and ‘Access Task Force, Alaska State Legislature, March 14,

rer%égémlﬂ%e into. the mo vat| |I|n$‘d?||a| S |s found |n a 1983 Naska

Suzﬂ 0p|n|0 e Cal % Wﬂs slow d
épractlce la SUIt fter an over OSE 0 ocalne Whl caused a car laC
arrest in the osplta ecause.

tsee lee ou hadt u o[]a orrlble much, . and
|t Was al

anted J%
com ensatlon tat d| nt ee %} sihle attg time,
as evvasnton L\Zesa able t ect anyone

Archer %% SPE% 1%316|A|as a lgﬁ UTHCIEnt.”  sharrou v.
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TABLE?2
Medical Injurica and Negligence
Applying Harvard Medical Practice Study (HVPS) to Alaska
Portion and Nurroer of Injuries  Portion and Nurrber of Negligent Injuries
F(gutlrg IanEII%/ Resulting in D'\gn%/ﬂ "
LI Y R f?e“ o e
Lrles n Categ
Oisanility (Percent) (I\Lnber]? (Percent) ¢ Deto I\bg?g%me
Mnind Inpaiment 538 Al
( r{%alu ! 457 187 22
I\/bderatel 137 203
ngmMB) 121 50 244
I\/bderatel 28 4 3
( >% ) 2 26
Permarent | 39 o] 32
G:Hﬁéd§£ﬁ%% B 28
26 3B 2
(>50% dsebn@ 3 B A3
Death 136 21 254 103 513
Cannot Judgo Disahlity 6.6 B 73 K1) 0.7
Total 100% 1480 100% 408 27.6

1) Colunm Ax 1480 Alaska medical Injuries (1,480 40,000 talizations x 3. 7%i rate)
T b A e s hosp binuyrate]

Source: Harvard Mediical Practice Study, 1990, extrapolating to Alaska, assuming 40,000 hospitalizations per year.

. (OL22T3)
Applying the Harvard Study to Alaska

the trends in the Harvard study to hold true in.Alaska, every year
g) t 400 Alalska hospltaT patqents Woulif e(fnhuredtr) lgence anc? %(%ly 80
? ese would, die east In rnar n] elr neéllg nt"injuries. Only a
raction of Injured patients would file claims.

The Harvard study trends applied to Alaska would represent per year:7
about 1,480 medical injuries in Alaska hospitals;
about 408 medical injuries from negligence in Alaska hospitals;

7In a |nt rV|ew ﬁthls re%ort Dr. Trogen Brennan, a33|s a f rodessor
at Ha var a%t or of the su id no one’ haB the,
ethodo H used |n t EBOH ar13d can alﬁs h% erﬁ t?
erls(ong unJca]tlc}g ruar 2) Dr. Ross Brudene| chalro e
edl ssoclatio, sme Iegal comﬂu ee, obﬁcs that
stu oes no e patlent |njur;/< ut agrees with the conclusio that r’l
ercent. of osglta atlents experience negligent Injury  (persona
ommunication, Fepruary 13,
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ﬁbout 103 ddaths from negligent medical injuries in Alaska

ospitals; an
bout f @Iaska hOSF\)N patlents ould, file .malpr Ctl%e Hmms
t on atients t I]&I H eemed negllgen arvard
p ysician r V|ew panel woufd file clalms
Table 3 shows the steps taken to reach these conclusions.8
TABLE 3
Harvard Medical Practice Study (HMPS) Applied to Alaska
Percent No. in
in HMPS X Alaska Debility Category = Number of Alaska Hospital Patients
3.7% X 40,000 Alaska hospitalizations = 1,480 medical injuries
27.6% X 1,480 Alaska negligent medical injuries = 408 negligent medical injuries (1)
13.6% X 1,480 Alaska negligent medical injuries - 201 deaths from medical injuries
51.0% X 201 Alaska deaths from medical injuries = 103 deaths from negligent medical injuries
1.5% X 408 Alaska negligent medical injuries = 6 patients with negligent medical

injuries file claims (1)

(1) Negligent medical injuries as defined by teams of physician reviewers; does not include pain and suffering

Source: Harvard Medical Practice Study and Alaska Department of Health and Social Seivices
(91.222TC)

Common Medical Malpractice Targets

Hespem |ties surger)f anesthesmlogc){ andobs’t\btrlcs are more likely than
thers” fo be targets of. malpractice Tlaims oneR Hggests that these
s emaltFts are more r}teagz“? nt than other physicians. Rat

edur

e¥ er orm are more ous, the errors they ma(e re mor ete ta(t ﬁ

P e Y [ea are more severely injured, and the technology they use
esults m highly visible Injuries.

Based on 40 00% hos ital patlent eaa s IS conserv | e

|ents wer torti hosR a
%sdp ta usko a
rowP H an tze ue

ﬁ oAr«?pF
agtt i o ttta e i o
%e artm nt o? al% ant{ eya eryice 1l 51 155?'0 1Taalbl
830 g ?Itleg

ital Surve Acute are Facl Dischargés b %rlmar
gnosis,” %8 Y ges by y
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oard-cert] |ed ta]re ppryat K Ban Oo?r%/an(gierbllt alnelv%rrsrl]t;y

sizes that der h IClans  NA rovi
%gsmj':\ngslcal hSOép h|st|é:ta't%otl p#s”igkystsﬁ (y”fesgs ctohnatiums/gnato
Eomgtex proceJ]uresrbon%ar -Ce t| e rnys%lans may take fewer

Em [ecent study novvs that certain t es of nh 3|C|ans are less

Alaska Targets: Orthopedists, Family Practitioners and Surgeons

Px]e sn]all stud shows t at hetween 977 and 1981 Alaskans ere more ||k%|g
a| st ort |sts m|| ract| |oners sur eqQns im
Wer m W|t ry of a |sse nosis. Another
t reast ance asta]mostco sse n05|s sma number
as a claims accoH for a high percent o total ents One |nf<ur ce
|ms are. the

e g

speX|a|t|es and that 1s t?] klnnaI
npublished 1983 stu Alaska medical malpractice Ia)n/ uits

ﬁg nbal state expert aa%sor}/ ganels shows that tfet een 19/7 and
He In, seven malpractice lawsuits were f agatnst an
ort o edist, family practitioner oy surgeon: onein ten ainst an
nter Ist and one “in’ fourteen against an obstetrician.

985 versign of the study shows that one ir* five Alaska medical
s il el aaéieaa”h Sy

AMCA executive reﬁ)orted in a 1989 thrnaI me randum that anong
&a atlfnté e most common fajlure- o agnose claim ‘
aska [nvolved Dbreast cancer and that to adequately

smans té\ %e ed In_l_rf]%gi/ %Ba&t]IeC

S eroic work in hi rlsk
work that' is sued." g

Frank Sloan, "Medical Malpractice Experience of Physici edictahle
r a haZ% Il urnal of the Agerlcan MedE)cal ASSOCIatlyon %? 5, 9%,
ecemner 19J8(§

10Ron  Neupauer, underwritin, nager Medical In%emrb hane of
Callfornla etfer to Rwre Sgtatl e otten ov mber J)e sonal
communma lon, nu ¥ The Harvard Medic Praﬁnce tu%y ts out
that the rat claims. is far too low .compare negligent

Injuries to raw conclusions about phyS|C|an ompetence ?

LawsHAlst?dFﬁa”A%Vs'tsaO”lg’z\t%85 Q”%J“@%S%.a?FyveQpr'EtESnsMn%h%' Raghs
unpublished papers
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for .anesthesia patients accounted for_a large percentage of
W@As dollar losses In anestahesm cases 12 P J
MIEC's experience n AI ska and four oth r states mirrors the

%monal st te t at a ole% percent. of s account for over
percent 0 oss COStS, executlve eupauer says.
Fewer than 3 per en

more than one pa| falm elt?/%(ean Bﬁlma}f%éasu!{ﬁd NV\éll}Bau'\glrE%a)bgd

ALASKA STATUTES

the last two qecadei Alaska Ie |sIator have mage .signi |cant han es 1o
ﬁ? state's tort laws affectin cal ma pract|ce |t| tion. ec anges

o e R, DGR 8 S g Sl
%r%cresponm or the neg igence of emergency roomp ysmans emp oye
Among the Alaska statute changes since 1976 are the following:
limits on noneconomic damages for negligence (AS 9.17.010);
tightened requirements for punitive damages (AS 9.17.020);
use of "collateral" sources of payment (AS 9.55.548); and
arbitration of medical malpractice claims (AS 9.55.535)

Table 4;@0\/\/5 selected Alaska statute changes affecting medical malpractice
since 1976.

12Penne Chmielewski, memorandum to Mary Pierce, MCA November 21, 1989.

ccording to th York law firm of Wilson, Elser, Moskowitz, Edel
and Dmker| I%tes a\s% IC enacteg the mot extensjve tort []el} BEG

orms . in
nel) a a Haw, orado, a Shir W
\%al”orma a ano[]gltl n0|s %)awq% ogers, "Alm \Per ﬁmg ubgver
anted to Knoliv out L|ab| tg Issu hment # , repo to” Liability
Insurance Task Force, Alaska State ouse 1
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TABLE 4
Alaska Legislation: Selected Medical Malpractice Remedies
Type of Alaska Court Decisions
Remedy Action Taken by Legislature Year Statute Affecting Medical Malpractice
Insurance Legislature created Medical Indemnity 1976 21.88
Corporation of Alaska (MICA) in 1976;
repealed MICA in 1991. 1991
Peer Review Legislature allowed peer review 1976 18.23.010
immunity unless the information given
is false and known to be false.
Sanctions Physicians are sanctioned for; 1983 08.64.326  Professional incompetence standard
- fraud, falso advertising 1990 is not unconstitutionally vague
- felony conviction related to ¢ ities (Storrs v. State Medical Board
- drug crime; unlawful dispensing 664 P.2d 547, cert, denied, 1983).
- professional incompetence
- gross negligence
- drug or alcohol abuse
impairing ability to practice
- demonstrated unfitness
- unprofessional conduct
-denying care to patient
who does not arbitrate
- Unconventional, experimental
practice not reason for incompetence.
Reporting A physician who treats the drug (or 1974 08.64.336
Requirements alcohol) addiction or mental illness of 1983
a licensed physician must report 1987
that treatment if the licensed physician 1990
is a danger to public.
Hospitals must report denial of
staff privileges.
Provider Physicians must earn at least 15 1976 08.64.312
Competence hours of continuing medical
education in five years.
Hospital A hospital is liable for negligent "We simply cannot fathom why liability
Responsible Cal€ byan emergency room physician should depend upon the technical
Who ISTot an em ployee of the hospital, employment status of the emergency
butis an independent contractor. room physician ..."
(Jackson v. Power. 743 P.2d 1376, 1987)
Risk To be eligible for a license, hospitals 1976 18.20.075

Management must have internal risk management
program that:
- investigates frequency and cause
of incidents
- develops and sets up measures
to minimize risk to public

- analyzes patient grievances
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Type of
Remedy

Arbitration

Pretrial
Screening

Statute of
Limitation

Ad Damnum
Clause

Damages
Limited

Punitive
Damages
Limited

Collateral
Source
Rule

1992

TABLE 4

Alaska Legislation: Selected Medical

Action Taken by Legislature Year
Patient and provider may agree 1976
to arbitrate any controversy which 1976
arises out of medical care. 1988

The patient may revoke within 30
days of execution, provider may
not revoke.

When parties do not agree to arbitrate, 1976
the court shall appoint expert advisory 1978
panel, unless such expert opinion is
not necessary to the caso. Panel
report is admissible as evidence.
If court finds a frivolous claim or
defense, that party pays panel costs.

Action must be brought within two year 1962
(basic personal injury, tort limitation) 1979
For child: Action must be brought
within two years after age 19.

Complaint or pleading need not 1976
list dollar amount of damages claimed.

Noneconomic damages for 1986
negligence include payment for pain,
suffering, inconvenience, physical
impairment, disfigurement, loss of
enjoyment of life and other
nonpecuniary damage up to 3500,000
for each separate incident, except for
disfigurement or severe physical
impairment

Punitive damages mustinclude 1986
clear and convincing
evidence.

After the fact finder has made an 1967
award, the provider may introduce 1976
evidence that the patient has received
other ("collateral") payment for the
injuries. The claimantcan receive
only trie amount that exceeds payment
from these collateral sources.

Statute

09.55.535

09.55.536

09.10.070
09.10.140

09.55.547

09.17.010

09.17.020

09.55.546

Malpractice Remedies

Alaska Court Decisions
Affecting Medical Malpractice
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TABLE 4
Alaska Legislation: Selected Medical Malpractice Remedies
Type of Alaska Court Decisions
Remedy Action Taken by Legislature Year Statute Affecting Medical Malpractice
Joint and If more than one party is involved in 1986, 09.17.080
Several an action, the court al‘ocates a 1987
Liability percentage offaultamong them. A
party which bears less than half of the
fault may not be jointly liable for more
than twice the percentage of fault
which the court determined that party
bears. Joint and several liability
eliminated as of March 5,1989:
mThe courtshall enter judgment
against each party liable on the basis
of several liability in accordance with
that party's percentage of fault."
9,17.080(d)"
Advance Advance payments made by the 1976 09.55.546
Payments defendant-provider to the plaintiff
are not admissible and cannot be
interpreted as admission of liability.
Informed Patient must show by preponderance 1976 09.55.556
Consent of the evidence that the provider
failed to inform the patient of common
risks and reasonable alternatives.
Injury Alone jury is to be instructed that 1967, 09.55.550 "Language is clear and unambiguous”
Is Not injury alone does not raise a 1976 09.55.540 (Poulin v. Zartman, 542 P.2d 251, 1975)
Negligence presumption thatthe provider was "There is good law to support the

Prejudgment
Interest

negligent

Prejudgment interest of 10.5%

Accrues from day process is served 1969
orday defendant receives 1980
written notice of injury and 1986

possible claim, whichever is earlier.

argument that the doctor need not
inform the patient of all the hazards."
(Patrick v. Sedwick, 391 P.2d 453, 1964)
This section specifically rules out any
presumptions of negligence in
malpractice cases (Poulin v. Zartman,
542 P.2d 251, 1975 and rehearing
548 P.2d 1299, 1976).

1962 09.30.070

Sources: The chartconceptwas borrowed from Roger Rosenblatt, et al. Tort Reform and the Obstetric Access
Crisis: The Case of the WAMI States, WAMI Rural Health Research Center, University of Washington,
Seattle, Washington, June 1990.

(91.222TD)
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The Alafka Srrpr Fourt in a 197 o ron acksgn v. Power ruled that a

hospita or the acti indep co tractor SICIans
Werr'rnnthe e, ar AL

re one of vvo emerg[ ncly rOOM r%r HS on utg examined. him and
several te ts Qut nqt Tests whic ave revealed Injuries that

caused the oy to ose oth |dneys

The Poy and his mother went t cou t, a[] urnd that the hospital was vicariousl
ljab 8r the care rendere shc A's §ate superior coyrt er
rsagr e a e case Wes ap ea ed to the Alaska Supreme "Court, which
with™the plaintitfs:

%7 e srmﬁr cannot fathom wh ||ab||gty should depend upon
the " tec né en Io ent status 0 y ad)om

ysrcra 0 trea %tr nt, It % ﬁmerg%ta(r ¥
0 pr vr e t ep srcran Tw ot rou rYot Cns d

osa e means employed, Nowever, Wil
rén g 5 that the hospifal ?V ge responsible ror the cag

e O T 1 2 4 6 POV"  pion

The case was later settled out of court for $3.5 million dollars.

Tha next. two  sectians Pf this report show number and severity of medical
malpractice claims in Alaska.

ALASKA' NUVBER OF MEDICAL MALPRACTICE CLAIMS
(ts .say Alaskans file medrcal malpractice claims a
R}e e N otner states. L{ra ce r}&n E records s
ractice claims a onth |h laska between
|ns rance ﬁxec five gon Irms t at Iaskas rate 0 clarms
gnysrcran (Pge in t e last. "four ?r five g/ears ourt rec ow
a(ver%%e of mar H wg medical ma pra tic Jawsurts mont
Ala tween %97 a~ mosdr Ft\rgr aws onth  were
ge alone hetween Audust 19 ruara/1 : e numoer o ska

Anchor
medr a? malpractice ﬁawsurs peaked In the mi and shows no defrnrte

trend today.

ause state. law not require .malpractice insurers to report claims
Frmatron it1s g?frcult toq obtarn uB e Hata about tnepnumber and

a hr her rate than

ge t518a§r seven

nsu
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rgteorof niedrsca)ln Ié(a rrt cIar s rnetrshl gwrn . or rsteftI Il arp utenc Iarms thra

F rom t19 throug % %e 3 r%%hﬁgg er? h% Sp reqa(?sh ets
the House a orce rn P ts wrch were pl-[rl

tember and ovem 0 pp re rnt atrx erence

d |t|ona sou ude rovr e as a our%

¥st repws from thﬁ tae socra‘ron an the reaor S0

odman’ Wilson, wha he cre te rle ts are discussed In the

next paragraphs and pictu e in the graphs whr ollo

Ro u auer MECr osts that Alaska's clarmﬁ ratﬁ per insured pBﬁsrcran
?ﬁﬂﬁ? . In. t h ﬂour 8th\pr states In which his company does bUsIness
ornra warr ldano an evaoa%

[ITr]rgluprranCctngom an ?r]:om érlaer data sne teat V\%rop]rv néorge thag egve8n Alaﬁ]ka
Include neary three formal c rms an ?wsprt(f a month rlej

gt{sr e op s 1 Dhysicians. a8 hospitals) 4 moth ey
ge ned1 agAanAedrlg;IYrSn perra]gter%elgfiavr)surtlsn an] raeﬁhwrr(t:tglnm?:lar%g
to the insurer.

states re urr ||ab||rt
Alab dna Bglaware arng

shrPeN Nor h
Isﬁanr? exas rva

inia, ESt [
requires plain t'[OI’ﬂG {c.re Aqlrom d (d e [ovi
ge era? C%UHSG Amerrcan yl\/ledrcaro SS cratron p

DLane Alford of t Pe Alaska Court Sst rn Anchorage. a b Carlson of
the A? a Sta(se l\/Iedrcfa Assocratron Lse e time, rn Ing weekends,
to collect medical malpractice lawsuit data from their agencres

16Number of claims from t%%n Neupauer,. faxed memoran um, Fe ruar¥b26 19it§e

in response tp a eruar 1992 written 1 st or Infor
%r otation 1S ?rom a_personal communication wrﬁrqlt\/l Neupauer, February

| uter run, .cur f Septemer 30, 1989, supplied to the
r ?Igl?z\éltate ouse Liability [Ieas& orce an |[terle in tﬁe statgp,egdrsfatrve

arriers to report all claims are

ss c uset erchr Miss urr
laho regon hode

|sc srn (pl onlr rizona
e

d lene Johnson,
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GRAPH |
MICA Lawsuits and Forma! Claims

Years

MICA Claims (Severity *4“ and 5" only)
Through September 30, 1989

1977 13 1981 14 1985 61
1978 1 1982 25 1986 38
1979 8 1983 25 1987 26
1980 15 1984 42 1988 13

1989 3

Note: 1989 data are incomplete.

Source: MICA computer run3 through September 30,1989, provided to the House
Liability Task Force, on file at the Alaska Legislative Reference Library.
(91.222GA)

Graph. 2 IC 1980-1991): a are defined as all claim
reported N arger group than tM@ICA I?s% | : i

CA began writi mal ctlce |ns ra ska in 1917 d MEC in 197
e W TR T By ol S

BRon Neupauer, faxed transmission, February 26, 1992
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GRAPH 2
MIEC Reported Claims 1980 - 1991

Years
MIEC REPORTED CLAIMS (ALL SEVERITIES) THROUGH 1991
1980 1 1984 11 1988
1981 5 1985 35 1989 8%
1982 1 1986 67 1990 48
1983 12 1987 87 1991 44
Note: Claims ofaII severities reported by policy holders; 1991 data are

incomplete,

Source; Ron Neupauer, faxed transmission, February 26,1992.
(91-222GB)

Under Aladska law, mo? Bnedlcal malpractice laWSUIrtiSa%t es thﬁ% Pooa st?te

Wafuerrt romsr%reyl i eq%r ? iofan Sm%e injury, Investi htes |
%u&i unskliﬂsul care ﬂ mber bt ? WSUits Lﬁrocess? Egdl ?

S e R

1%laska Statute 09.55.536.

[ n Wilson, who helped create the ex ert advisory panel . syst
in 19 oﬁ%dtns]aout tL: th“é pan.%)_E determtnes whet ey care Wasy Lﬁ( Fm

UEZ%W?W%M{“?” Vai%i%"g&g ey o i T e
npu%l?ghed paper, I§e rlary 13 g Y aip
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f} ?Elxpdp Advisor Panelf ho 401 Bdrcm |practice
Ejr/eraugléso ouor o' aiis Irgma ear Zt er mrua ’ Orrenan
ovvn on érar?h % 1S Hor the years 197 rr?ugh %5]8 statewr
GRAPH 3
Lawsuits Before Expert Advisory Panel
E
z
Year
Lawuits Before Expert Advisory Panel
1977 12 1981 16 1985 55
1978 6 1982 27 1986 31
1979 15 1983 32 1987 37
1980 12 1984 37 1988 29

1989 30
Note: 1989 data are incomplete.

"Expert Advisory Panel Data,” Alaska State Medical Association, provided to

HOUSQ Liability Task Force, 0N file at Alaska Legislative Reference Library.
(91 -222GC)

i hu.“s e Ao A”?Qr%agﬁ e g ed'&%eme%'r E?Cr
t ree more thro ebruar or ab ut 1
ora vrs panels, were ep t hora aWsur rn r
92 March arc rc il 2 leven
ncho awsuits, mcludrng severa Ied |n1 9 and 1990, are
awartrn panel appointments.

Source:
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GRAPH 4
Medical Malpractice Lawsuits Filed
Year
Source: Alaska Court System, Clerk’s Office, Anchorage. (91-222GD)

e . appendix ingl es a ||s f Anchorage medical malpractice lawsuits and
HelrIO tatus with the paneI rom August ?885?‘ through Ee%ruary 19%

ALASKA: SETTLEMENTS AND VERDICTS

A decade ago, an observer 0 th Alask medical l1ability. scene noted that no

ﬁlaska maﬂ ractlce a § ement ad ever exceedeéy$5000 eﬂ] a IQ

? er tt} ase, vﬁ 8 an e |n uran e com anle? pa|d ﬁs a
out $2 million e (f

r a most 3 millio eqn
h Ifée allr%: Olirt aaln(P ng d%rle((ﬁ]% ama{lnlsotn ano Saﬂa%sé e %Ias ase\gergfs
Ig ere very Tew medlc ma Brac ce cajm? go ta 3 ge or éug Most
e |ca]emsae|[p[act|ce claims are f] or quietly seft lawyer's office.

tlement Is sealed the amount--ana ometlmes the very’existence of
the case--can ba kept secret.

et e e

ources mare eona re orWIP 4 u Jgr eghegemr/c fi] (|:o L'b£?6 WS |ﬁ§
Faw ers na ﬂe resegrch OPrBI %d W1 E i

ﬁon o e information
8F e is s?ottz and mtiom e e.. It is of ered %s 3 crude arameter
e medical malpractice “climate” in Alaska ithout a central and
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accessible gatabase recording payments in past years, it is difficult to be
more accurate

? t\/Pdi\ Rodman W son, Wh as n Ancharage internist helpe
19 s and rem In actrve 0 Se ver

t e state scene r t ere ever een an
awar or. sete en r ess o 0 Ipractice
action in no . onger te cas . rance

e ts on e srcrans ad pitals rn d
aone ran e fro 2r lon Ssee 3

ese suranc records, do no show eder court ver
d%% mtllcrfo t %unand E%iﬁ agatrns Heral

g“%a |nt ar%gxtwsteb: :teno,eraﬂ ese verr&rcts are

* rrenced || brlr Iaw ers say, typicall ollar. amounts of
verrj(a medrca ractr settyemet/tlt)s are/ ?ar hrgérreru than

Alaska clearr hous ?Ilectf data on amounts aid srnc
39 Erca @

sa ISTY  me ctice claims ~dgainst
rcrans Thi ? n%e In the Tuture. AU}t
§ aﬁy%rl)mraepo? not taI ﬁe been 1 qurred since

WRe 0 tco e 0 eac medrca map actic
arm or c vrl actron In which damages have been cr

al
Bet nn\ﬁla%et §e te/rrttlrjdrgmem 109r90un8?ede ?tt l%r/nvenrte Ires msulrg

r%o {0 re?ort current par me |%% g?trce cl n]s
Nat 167 IS

ani
Practitioner Data™ Bank
etarP{lkr)r}Lorry ation on fte at the Alaska Legrslatrve gearch

gency
These statistics will be helpful f ture leqjsl tu s, . but the rovr
little qutr ance or la ma?(r roauh egolr {1 |abrlkrjy q%
accuratey assess he e ectrveneéJ a X ort reforms in Alas a rf
%sen tlal 't hn W the tfend In medi cal malpractice payments made on ehaf
physicians and hospita

2Dr.  Rodman . Wjlson, aska's Medical _Advisory Panel ~System for

Malpractice I1_awsurts| unpublrsrr rrmanusc(rirpt February 13 18!3 y

2The la eh of. the statute has createdri some c&r usr(?n however. It IS
y ecree

\l;g%?gr whet er gICCIlEJiQﬁ are. 10 repor amagesm (e In settiement or
1 1
t?rey are 3%86(5 BOH Se t?ements anrs veré‘rtc'tosn%an %ﬁ reaﬁgg

g, structure trial

80'@%%&%5 8e VICes, rnc ayments, post- mation
a§rr]ej%rrnyen§a tf992|mspecrala egcttl%n}oolrcy ||r?r¥ rMQBrs Largest 0\/erdsrct,
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Alaska Paid Claims

gordso claims paid throu%h the fall of 1989 and after |d 1990 show o tL
ﬁ) menﬁs to at|s%/ medical Ipra fice ¢ alms a a|n

ospitals smcg T ano{her m|I lon re orteﬁi] X |C|an
5 s, The c

million |
sicians
?# e mid- 18%& and more than lion nse expens tota
% her estlmat above does not Inc 0st p%@gnts ys ure
ﬁ X ans an tas an ayments etwe ate N m| X
P Pa ments a efens enses a 0y an en‘mn
ﬁ eral” Court. average o ore th an one r cticin (a 8 SICI n a
H%%Us aas realorted malpractice settlements or verdicts si ce mid-1990 under a

r%emaP cee”éjhxor%”ch‘r‘gﬁﬁhathf? ?| orlegh ™ § A TeparTIh bV A A e§

as n Were seqd o cacu atpe 0
g;i me?ntg il gLQ Yal %882.% }\ 0 gtw d ; l ttﬁ

n st of sicjan re E Ql_i)
% Boar gsource of tfotals after unel see Ta
n summary, the totals Inclu

4.2 million .in payments reposted h rast te |
$chh went |ntopg}nect |np june %9% y(sA§ aE{]S64 g% go vf{
S|C|ans have rern%rt d settlements or verdicts, an average o
oe han one a m ut aw ers say some. settlements are riot on
the list, Q\not er 1 g siclan a[pp ying for a license  t
gractlce _IJH aska hav orfe eviou epagments in othg
tates es}e reporf 0 not Include defense expenses, nor
they include hospitals;2

?&r%gghmM&”thmug gB%%m% % 1&%”'%9 } in defense expenses
%hroug'ﬂ”!\nlge nrOLP SUTRDS 0 fL4gfylion In- defense expenses

TS e T Sl A TR e
claims pald before 190by selflnsure yS| lans or ospltas payments

"De ense E)WEHS S |nc|u lawyers' fees and co S of expert witnesses and
com er_researc 8 ment totals are ICA COH]OllJtheﬁ WOVG %urr nt

W s o, ﬂa S LU
gtate ﬁ‘i caLI %Iosalra I}:/c?mpueteerrerrb(ne c'ﬂrrerﬁ{yfhroug 9 Fe ruary ?0 ar1e99 om Al

2Alaska State Medical Board computer run, February 20, 1992.
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e 3fte‘ Jon rt15 1990 but unreported by physicians; or verdicts handed down

S W
3 y \ﬁ %1%0 ayments |nc|u eg ajury ve |ct of $1

MCA reports that |x out. of ten all |s Alask claims |nc|ud|n[gO EW
sﬁ |tatﬂaresut IN zero payment

'”acﬁ‘%%”s re(%orﬁ]ed Pﬁé)rhns'ca“f’aﬁﬁ t |nsuret|5 av e S|ze?ble
E“En]ents 0 e Ias% {Ep y5|C| ns an hospitals abj § 1S a’\ﬁm

|atP ity gFas ro\'-lgpceth?nf% Ar?gngb the Iarge

g%raln Jé”]gé]e dp%ymegslclosed in 1988 (MICA, settlement involving

2.2 million payment closed in 1988 ICA: settlement involvin
aI|$egat|n3ns of |{r)mygllegent prenatal car 9/‘ ’

a $1.9 mllyon payment closed |h 1989 (MICA; allegations of
negligence by an emergency room physician),

a $1.8 million payment closed in 1989 (MIEC);

][?5 million payment closed dn 1988 (MICA; jury verdict
|nvo ving emergency oom care);

seven payments between $500,000 and $1 million (1 MEC, 6 MICA).

1St of all c{a
Rrowdeg to te H Use
payments reported are:

“MICA  "All Claims -- Inception Through 1988," and letter from Jan
Johnston, March 11, 1992, p. 3.

“Letter from Janet Johnston, March 11, 1992.

27|ett8r from Janet gohnstgn March %1 1992 and MCA spreadsheets of
claims pending and paid, September 30,
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TABLE 5
PAYMENTS REPORTED
ALASKA STATE MEDICAL. BOARD
June 15,1990 to February 20, 1992

Practicing in Alaska

Source
ictor Amount Date Paid of Report (1) Comments
1 71,500 6/25/91 NPDB Alleged sexual misconduct
2 130,000 8/23/90 345 ¥
3 145,000  12/27/91 345 Alleged unnecessary sinus surgery
4 128,859  1/16/92 NPDB T
5 534,550 ¢ 345 Settled out of court after suit filed;
extensively reviewed by hospital, MICA risk committee
6 125.000 7/1191 345 Alleged negligence duo to infection after surgery
7 75,000 345 Patient's estate negotiated settlement prior to lawsuit
8 28,000 8/23/91 NPDB Expert advisory panel found no fault
9 120,000 8/1/90 345 Alleged negligent hernia repair resulted in removal of testicle
H 15,000 10/8/91 NPDB Settled after suit was filed
10 128.859  1/16/92 NPDB ¢
11 230,000 ¥ 345 Settled out of court prior to lawsuit
12 55,000 6/14/91 NPDB Alleged misdiagnosis of hand bums
13 90.000 4/27/90 345 *
150,387 6/17/91 NPDB Alleged unnecessary surgery without full consent
14 200,000 6/30/91 .345 Alleged failure to diagnose
15 269,112 3/17/91 NPDB Alleged error during multiple by-pass surgery
16 ¥ 1/1/90 345 Alleged failure to diagnose depression and over-prescription
17 10,750 5/7/91 345 Retained sponge; discovered during second surgery
18 140,000 9/23/91 NPDB Improper use of hypnosis; sexual assault
19 7,500 11/8/90 NPDB Alleged need for surgery to correct obstruction
20 30,000 11/22/91 NPDB Retained sponge; subsequent complications, two more
surgeries
21 4,000 1/16/92 NPDB *
22 6,983 4/29/91 345 Paymentofout-of- pocket medical expenses
23 15,000  12/21/90 345 Settled by carrier after M.D. was dropped from suit
24 450,000 * .345 Patient's estate settled prior to lawsuit
25 500,000 10/30/91 NPDB Jury verdict
26 550,000 a 345 Jury verdict

TOTAL 4,210,500

* indicates information not reported.

Note: Double entries are considered a single incident if reported from different sources, “dates paid" are
close and amounts paid are exactly the same.

(1) NPDB = Reported to National Practitioners Data Bank-.345 = report by physician to Alaska State Medical
Board (A.S. 9.64.345)

Source: Alaska State M<-Jical Board (91.222TE)
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MEIC

Year Year
Claim Close Specialty
1982 1989 Anesthesiology
1982 1986 Orthopedics
1981 1987 Otolaryngology
1967 1989 Surgery
1987 1989 Otolaryngology
1984 1988 Orthopedics
1985 1987 Radiology
1986 1989 Neurology
1981 1985 Neurological Surgery

1983

1985 Internal Medicine

Payment
$1.8 million
$756,747

$446,000
$425,000

$380,000

$275,000
$250,000

$173,000
$125,000

$104,000

TABLE 6
Payments on Behalf of Alaska Providers, $100,000 and Above, Through Fall, 1909

Cost
$94,948
$40,929

$66,997
$8,559

$145,664

$33,693
$29,232

$54,516
$14,497

$8,453

Year
Claim

1985
1985
1984
1984

1985
1983
1986

1983
1984
1986
1984
1986

1983
1984
1986
1986

1982
1980
1277

1984
1984
1987

1985
1986
1986
1984

1985
1977
1982
1982

1981

1986
1983

1986
1986
1985
1982

Year
Close

1988
1988
1989
1988

1986
1986
Pndg

1985
1986
1986
1986
1987

1984
1986
Pndg
1989

1985
1983
1981

1937
1986
1988

1987
Pndg
Pndg
1986

1987
1979
1987
1987

1982

1988
1984

1987
1987
1985
1983

MICA
Specialty

NotAvlaiIabIe

ft
ft

= >

- . om

- = =

Payment

$2.8 million
$2.2 million
$1.9 million
$1.8 million

$800,000
$750,000
$628,000

$550,000
$584,000
$513,000
$503,625
$400,000

$334,000
$312,500
$300,000
$300,000

$230,000
$220,000
$200,000

$190,000
$187,000
$185,000

$175,000
$171,000
$171,000
$170,000

$163,500
$150,000
$150,000
$150,000

$142,500

$112,500
$112,500

$100,000
$100,000
$100,000
$100,000

Cost

S124,447
$13,046

$246,132
5$395.253

56.487
$13,206
$88,23!

C32.664
$18,300
>1,639
318,266
$24,000

325,379
512,170
572,651
$9,186

$11,395
$85,268
$11,288

$36,359
$2,500
$19,133

S10J378
$105,252
$103,492

$15,000

$39,417
511,453
$24,913
52'933

$35,688

$17,565
$10,886

$11,024
$10,886
$2,307
$3,935

Source: Insurance carrier computer runs through Fall 1989 provided to the House Liability Task Force and on file in the
Alaska Legislative Reference Library.

(91.222TF)
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Alaska Court and Jury Verdicts
Few medrcal mallp]ractr e Iawsurts have, gone to the in . Alaska and,

R, o o e i gl errn.ongggpérg&
a hosptr tal, an more recentl aska retyrne

again Hsrcran and another returned 4 verdict of $%rd|860 against a
ysrcran 10

AIth ur verdicts-are suaII ublic, mformatron 0 med cal a| ractice
ot systematicall e ted Ih this state eyo the scope

t |s re orf to” attem tt recise .data, but the a pen 0e pr | e
t%fe% oarnlr%tronowasso o,zren co It an HUWS Vel ICti since the early

ourt OPINIAM sﬁne ur;r]ycvre\r/ dict R searc m(ahwgers 35%“3;\ rrrpreme
Da'dateN 3 rn omplete angy het ar?svgsglts bg Or?f St %m\(’)'”sgsfybgane?% 1t

Comtain nabcuracies. TS ofrsred oy as o GIMBSE. at AlSska iy
LTy coniain, fa y giimp jury

recent large judge or jury verdicts against Alaska hospitals and
AﬂmEicrans are: Je 1t jury J P

million in a 98 opstetrics volvrng prolapsed
i Al Hedica { ter, - Th
E T 19C%§){dan%lt reso ved ﬁr?r“\aecou?t trra ennerl%g i a%raseenjm?ss

ge bIn ¢ federal government reported by Jur
eflin v. U.S.A.
erdrc tFgeseareh? ! ¢ ported” by Jury

million in g 1984 ﬁase in olvrn a_ two-y rold with
ﬁgnosp menin |trs C use brar g e c se \Was

?aﬁar eral (al in | and reso ved n
court tria ay me ed aI government
[Yako v. U.S.A. reported by ury esearc

§1 75 million against an Anchorage hospr]t for arIure t

E n e an an urysm in the emergenc case Was resol ve

\[I 8R rla Justlce v. Humana 86 0012 repOrted YJury
erdict esearch

Blan J hnson, formerl CA and now 0 Was recommended RX
(}or& and aWwyers as a so rce |nf rmation abo t claims outcomes, put B
said during two conversations or this report that she was uncomfortable

discussing ~outcomes.
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+ 5550,000 against physicians at Faith Hogpital invalving loss
eees,lh?a]ska tfg%evMePétI)ézr Bebnasr ith SEND B\I’ﬁé ﬂ)% ngrtEd By

500,000 paid in 1991 after injuries from chemotherapy on a 19-
&ear 0?8 it#\tpa?tlze&t 3 Hosed %Jth test?cular cancer p%l\Aellott v.
Stewart 3

* 5210000 paid after a 1989 verdict in a claim involving facial
paralySIS Germain v. Nathanson)

efense aBdel intiff lawyers re ort more rec(pt settlerpents in t ||on
oI ar. an 9 er range, ‘as, we éH verdicts avor nse
g%u gop nvolving com Ief< nrtho sur er an one 1nvo VI ane om.
cheduled Tor tr|a| n April .15 a

obstet ICS. case again cora
%r]tgerﬁenc ta?OIPoP BtS'tHaM mnhon”St physician sett% ?or 00%

(R AIE O, 8 DS o 8 % R St
ract dpe defe rhse |awyers ta they thin they cah win, hence

Zerg verdicts. But juries are unpredict a?
a 1986 | Case, the efense rejected a patient's .settlement
fer $%5a%slb only a)e the ur¥ rend%r a verdict o? more
han 4 mi I|on reported y Jury “Verdict Research);

g I%elggtllo%aseonltge pr?r\t/ttdeoruts‘%aﬂeﬁtr{tottvoﬂ]dnhalvleo rtou u(g q%r h
octor ?reported y the attorney

Juror ffld vits in a 1973 trial WhICh nded in t ctor's favo
sowtattecasewo%ghvegonetot nhe a onep\[L

IaHt

the vote aldk gam t t octo ce t

jurors did not the alntl wy rs
and parents to bet e pn ary bene |C|ar|es o t e awar fro

cour@ opinion).

LegaI Expenses in Alaska Malpractice Claims
Insurance. compan sheets sh w that |nsu ers a|d e than 5 milli n
throut H the ?‘£ﬂy ? {Sag? éw ]Be me ?cal qapra ce CTEQ a at%st

hysicians . and h Spit other si alnti

oflect between 33 'percent and ercent 0 a es. Ex
examlna lon o ur cases how ntlngenc etween 40 cent
In the late 1980, no study released to” th |c examines Iaska eense

costs or contlngency fees.
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Defense Attorney Costs

s VRIS R Lo R SIS
are a%ogéo% 000 ana the average cost 0 8 3rng a cagse through trra?1

aroun
omputer runs r 1989 show def en ses ﬁr t% a 5,000
G i, e e 5 ST BEHE lh "
The documents also show defense payments of as little as $3.

Plaintiff Attorney Fees

a4 §S o 4f pateant o # é”ﬂn%'ryss'ect'ﬁQ?ndefr{t b 'et?cﬂ RS

Iarntr attorne %s pa L expenseﬁ In medical ma practrce cases ug ?r
usuall are ot ré urSﬁd un ? the _patient recovers rnony a
arntrff attorne 0

rﬁ!‘egem o O A JlintL e, ot S
$S4 8\’\668 another Eets frrs bottom limi é%OS gpotentra

heir
one.
ont.

A recent medical ma|practice trra\ rnvolved %8 8ne yeﬁrs wok
for a total. cost to tne plaintiff arr]/zer of e resué
wes a yerdict for the, defense and plain trf Iawyer recoupe
none of the expense of the case.

laintiff lawyer says. it is impossible to ake medrcl
gPactrce case t trra?yrn Alaska rPdpr iess than 7 000
cause It |Is_|eexg he to hije expert wdtnesses and rrng
esae tesexertavrsor anesselm
IS statwoane of ocal Hg/srcran experts, re uires th arntr

to hire known expert wit

Most MCA Claims: One to Three Years

e drrector of the state Drvrsren of Insurance .says slhortenrnﬁmthe time it
2 Bl Sl LARBECE T G O T s
drrevlctor %agre Walysh , members o? the "Health esourc% anr}/ ccesg f[grs Force

arch

29Dave Walsh, commentr 2q as a member of the Health Resources and Access
Task, Juneau, March 14, 199
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Most MCA claims closed between 1984 and 1?88 Were resolved from one . to

dhree years, accordin ed] to an undate trter rom the co gra Eys then execu |ve

Irector. — Some seventeen claims took four years o res seven. took fi

years, . one took Six 1years t ree too Sever years, an one too nrne y

ﬁccordrng to the Iet rca execufive grevrously emg yed wi

OWever sa bem v%/ |n|t|on different. ipterpretation o ctu
or dae e |t t to p Vi e acc ate information on the
aclarms nec otes f rpeb the 8scalg

one hand, ,a res&v Uar %92 W'tfd a
m nt of $ Iess t an g the 0 EQer a February 198

Ident is SC uIed end of 1992 (the case was delayed
ecause the patrents me |cr con |t|on change

Plaintiffs Win Fewer Than Half of All Claims

Natj on ide, medrcal ractrce ex erts believe t?at f% er than half

|ca ractic s result n any payment jor the claimant. Rnd%tl\
E]ov at“Othe ran nstrtute estl espt){t fm Iarn ﬂ

ercent 0
medita m%prac ice cam recover an ab anzoR of the. Whatton School
estim tes} ercent cich e Ha_rvard edical Practice S dy dstimates. o 0
a a| . Norca percen en rELovery rate Xperts. i medi
I estm te tat less than es to f

atrent srmr ar one actdary q)el eves t at onI)Prft Lfm d?ne totqol costs o?
e tort system c% to the nt

Medi%al &ndemnr |on of Alask "Claims Iose Wrth nde
ra ment wfm oseﬂ p/t ndemnity ment ttac mentvl g
etter to Jetta Whitta ary |erce ex cutive director, MICA n

Al etter from Janet Johnston, March 11, 1992.

FAbout 27 percent _of closed obstetrrc malpractice claims, result. in
E \ygwent fo thehg Ere f, Randall/% a§ setr?cs ancq1 ?\/Ialpractrce
Idence on t oa

Fom g T SR e

erican Medi Association
0" percent of closed claims’ result in payment to thé plaintiff Pafrie
n O’Q) Medlc ctice, ,Theo Evidence nd Pub ic Policy cit. P
more t ana'ffot'medrclma’ioract]{cﬁ/| arms regult in recovery
a es to atient rvard  Med| 8ct|ce tudy, op. cit.
Norca report from Janet Johnston letter, Marc 11

$An executive wrth Trllrngha?t/Towers PerrrP reports that 25 reent o
total costs In the tort syst_eem% or pain and su fer awar s and [% ‘{fﬁa
ra ort

F economic 1oss awards F rest goes for a n strat on
e ensle é’[Ofﬂ% (iOStS and IQ attorne COStS ert g
OSt ren nternationa ectrve Rresen%atron {0 t American

Insurance Association, i mghast??owers Perri
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1I:;;\EeI%rYOfwcglch ents the Patlonal il gerceqt recover estlmiwe uscth%g% 8
ebruary 1 atients who

cum

G L e

recover _ﬁ]SO S OWS daverage p mgnts 0 § 2 &\8 ﬁmglu Ing cases with zero
recovery). e average case took 33 months to resolve

TABLE 7
Obstetric Malpractice Claims by Stage of Resolution. 24 States, 1983-1989

No Before Before After All

Info. Claim Suit  Arbitration Litigation Trial Cases
Number 9 130 41 9 92 4 285
Percent Paid 33% 4% 17% 78% 58% 50% 27%
Mean Payments M) 010,103 $493 $5643 $213,656 $403,212 $580,605 S146,569
Mean Expenses (2) $3,935 $969 $1,445 $13,643 $33,769 $99587 $13,503
Median Injury Severity (3) 2 3 4 3 6.5 7.5 4
Months to Resolve 52 23 25 30 48 58 33

(1) All cases, all defendants

(2) All cases, hospital defendants

(3) Nine pointscale: Emotional damage - 1; Temporary Injury: insignificant - 2, minor - 3,
major - 4; Permanent Injury: minor - 5; significant - 6; major - 7; grave - 8; Death - 9.

Source: Randall Bovbjerg, etal., "Obstetrics and Malpractice: Evidence on the Performance
of a Selective No-Fault System," Journal of the American Medical Association,
June 5,1991, p. 2839.
(91-222TG)

Settlements: Secret and With Little Oversight

U A Lt el e e
gX(iGp%IOW HJ |0|€ CaS? )\agska rga\ﬂ &C] %8? requires court
PO prova | set ements involving juveniles. JUVGH”E Cases, NOWEVeEr, are

sed to the public.

One Iaw¥er who specializes In medical malgractlce P|aln'[l WOBk says medical
malprac |ce case ?Hnot bﬁethrownw ejg)nto scrutiny gse witho |[1t

rotection elr 1dentit tations, ICIans wﬁf e loa
approee any settPement urges strengt Henmg thep e sforcement DOWers oﬁ‘ the
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Alaska State Medical. Board. Ah%o sbrge n can make a mistake, should have to
fompensate the \Qc im,and e allowed . to continue practicing, this
awyer says. srgeon shoul be stopped from practicing medicing.

ALASKA COST OF MEDICAL MALPRACTICE PREMUMS
Thﬁ cost of Alaska ng%circal malpractrce premiums has "stabilized," accordin

orca execu rve 0 Insisted on anonymity for this rerfort Premhum sts
ary I)T/]es%e Cy aat%cp siclan su sts that al (iioctors S ?ul 8§y
e Sa trce ries eca vre are equa”y eg
remrums ran rom 169 dep ndin ﬁ ﬁcrak
mount of cpverage desrre re ums Cost 't esa whet er the p srcran rs
urban orrural or has a history o ew or many claims.

Tt st e ) VRS

%cal makes no drstrnctr 0 betwee t ost premrums sold in
urrce ae an tsqorsgn%(]g Ien rﬁrra nota num%rrc%f gfﬁrrrt"% as’r i
Ecco org . pr¥ tanf ordp Norcgf unde rrtrn ma ager T/?r

nysrcrans %ryrth 'tr!fgco |%asns But“?tuS esntsh nrn%O(rar(r) teentq
E:ﬁ says Size 0

0SS IS 1ess dsrqon cant t whetner

srcran met the apRrogrrate standa care would

ofe crrr cases . [nominal . sett e ents but care

s stanr elow standar than ones |n %e arrrot(rp

w re ar e treatment aid not . . .fall eIow the standard
care e says.

Pr mium rates .should be the sa ng all doctors, Dr R
e etired qnterntr]st ”nglgtrme %serv ?dnErn

e(?rcal matlpa fice 5 e(s KX Iembers, 0f ﬁ

esources ard Access Tas Force arc meetlrng uneau
ointing, out that certain specratres are . grore elx targets
ecguse the Injuries are more obvious, he said, "Mal ﬁrce [ te
||Igen the same tor all” doctors, because we ar equally

Norcalmalpractice premiums sr lans who, have practiced for five
years of IOmore ranB rom QS% for aB ho 0gist with ﬁré) ?owest rrsk and

OU

3Dave Walsh, c8mments hefore the Health Resources and Access Task Force,
Juneau, March 14, 1992

BHlLetter from Art Stanford, March 11, 1992.
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rsk .a covera ble premiym- Costs
&YB ska SICIa ngsured vg H rca? are most [Lnelll to C oosg
million cov tha $ per occurrence, but no more

than $l m||||on total payments In one year).

lowest | v ﬁ co er eae t $90,169 for qnaorth peﬂlc sulgg n with the highegt

TABLE 8
Annual Malpractice Premiums by Specialty, Alaska 1992
Specialty In Order of Risk Norcal Norcal Norcal MEIC
(Low to High) S ,000/5600,000 $500,000/31 million $1 million/$3 million $! million/$3 million
Pathologist 4,520 5,697 7,673 8,232
Allergist 6,846 8,808 12,102 8,232
Family Practitioner 6,846 8,808 12,102 10,584
(no obstetrics)
Pediatrician 6,846 8,808 12,102 10,584
Ophthamologist 8,843 11,478 15,904 13,524 (1)
26,456 (2)
Internist 10,946 14,291 19,903 1.760 (3)
17,636 (4)
General Practitioner 10,946 14,291 19,903 17,636
(with minor surgery)
Emergency Room 15,633 20,558 28,830 26,456
Anesthesiologist 18,820 24,819 34,896 26,456
General or Family 20,319 26,824 37,751 79,948 (5
Practitioner (w/obstetrics)
Obstetrician/Gynocologist 34,379 45,627 64,519 79,948
Plastic Surgeon 34,379 45,627 64,519 42,328
Orthopedist 47,855 63,645 90,169 42,323 (6)
79.948 (7)

NOTE: Physicians in fifth year or more experience category

(1) Excluding radial keratotomy

(2) Including procedure In (1)

(3) Excluding cardiac catheterization, angioplasty

(4) Including procedures in (3)

(5) MIEC classifies these physicians in highest-risk category
(6) Excluding spinal surgery and use of chymopapain

(7) Including procedures in (6)

Source: MIEC, "Claims- Made Professional Liability Premium Schedule (Quarterly)"; and Norcal “Deveiopment
of Rate Indications, Alaska, June 1991 * (91.222TH)

BLetter from Art Stanford, March 11, 1992.
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Premiums Collected versus Payments Made

h hospitals $1
8 T B
even % Ett)e |I|on i

5 M e
& %e Iow Eﬂl
m|| on i w that pysmlas and spitals qum\éﬁ? pass

premium costs on to pa |ens

The I|st bflow and Gra h 5 shew state |D|V|5|0n of Irasura e re orts of the
meqlca nha ractlce re lums earned and osses Inc (5% as a ycompanles
g Insurance tvveen 1984 ani %37 Incurred -losses are

moun ay on claims dufin e net change in reserves

mat utu e pa m nts to .clai ans ese ures aré not the same
as ars actuall out in a year to satisty medical malpractice
settements and verdicts

FARNED PREM UMS INCLRRED LOSSES

i (i
.

TOTAL  $73,300,000 $43,147,000
AVERAGE  $10,471,000 $ 6,163,857

3Memorandum from Stan Garlington, market analyst. to David J._ Walsh,
dlre?tor W%?vgsmﬂ rp nsurance aska F)]epartment XF Commerce and Economic

Development, Marc
MThe definition comes from James_Kakalik and Nicholas Pace, costs an
A Dihsias [E3ge: cogty and

Compensation Paid in Tort Litigation, The Rand orporatlon



&‘e resyta}% Boyer

age 3

GRAPH 5
Alaska Medical Malpractice Carriers
Premiums Versus Incurred Loss. 1984 - 1990

Years
Earned Premiums Incurred Losses

Source: Division of Insurance, Department of Commerce and Economic Development

(91-222GE)

!\%ez nwh“e betweet} 1985 and 1989, MCA alone c&||e ted about $5 ml(Jh ry?ar
% lon over fiyv years n emwmsg % Ysmlans an R als,
%/veeyeg?s a\{(e)ra atlslgsmeﬁpr ctice se Fements an% verd| 8?8 Utac or ||r|1IIO OVMe r
Best"s Insurance Reports. -(Fhls IS SOWﬂ on the |St e|0W dn @rap?] 639

MCA Premiums Collected MCA Loss Paid

“ mi|| ion 1 million

7 il on 3 millon

228 mi(| jon 4% b
0 mill 1on 1.7 million
Nt o8 il T8 milier

®Gail de Matteo, AM. Best Company, personal communication, January,
1992.
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GRAPH 6
MICA Premiums Collected/Payments Made
Years
0O Payments Made + Premiums collected
MICA Premiums Collected and Payments Made
($ Millions)
1985 1986 1987 1988 1989
Premiums Collected 2.2 4.1 5.7 7.9 6.0
Payments Made 1.1 1.9 2.7 0.8 17

Source: A.M. Best, personal communications, several dates in February 1992.
(91.222GF)

It |{8C|m ortaEt t% %o%pothat the difference ?etween gayments de ad premiums

es not represent pr1o It alon H h usmesses
msur nce companies haveb verhead. (pere are several other factors that
complicate comparisons etwe payments and premiums:

The typical meflcal m lpr ctice case take s a long time from event
T

Insurance premiums are, ¢ IIect? %/Ith an eye toward satisf lylng Ehe
estimate ayme S Whl requifed . in the fu ?
current cla dding egal expenses and est|mated CoSts of open
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Bolfttss "TEHteS e Toral" oiTars 6y et Torg I and 1%

|3a ment? do not include costs associated with claims, ﬁuch as
awyer fees, expert witnesses expenses and computer searches

Future payments cannot be forecast with accuracy hecause.of the uncertarnt of
court dIO 1S10S, tﬂ If In_Inves atrn rYdtirtr atrngI com ex cqasesyand

atc eorrfjlrjnt f0 ﬁon R[eu%a?i)erg/ f ME%ppefi %{arrre/serespaegd tn trl“ ro(ressro)]7 g’ﬁ‘r%tss
%v | the e q estion I ﬁress

t the []e "stl P/ ehucate e says.4l
Fome observers . question whether insurers have a la tarl expasure
under claims-made policies.

PHYSICIAN  INCOMVE

atrotr]vgrde F]ncarne studies shP(yv fhat real net income (fb%j (tjeed }‘Per Irrr]clr%gs(mé

8 sicjans has h arrlg mdy SINGe
gra tre remium costs. nalgsts onclude that increased premiums costs ar
passed along promptly" to patients.4

stud hysician income in Alaska exists. Ray Schalow, executive director
Nf ne yAasﬂaygtate r\d]egrcal Association, a sert% ﬁrat his org an||zat|0n n
rred 8d Income _information, but ta physicians are L dctant to
disclose. He adds that most practicing rural Alaska physicians make [ess money

Ins%rers say the reserves the¥ build up reflect actuayial estrmate? of
tHegeerelsaervels“es critics counter that companies earn investment income from

41Pon Neupauer, faxed communication, February 25, 1992

47The quotation is from Patrjci Danﬁr\ Who  notes an] cess of f
elasticities . over the Ieve re Prre h g asst rough the Costs o
ractrce |nsua and pec ates t hr é/ caused X rlrcrease
Y clan me er patrent encountr among other af
a Cal Cﬁr urnal .of E omlc P tives, |
and he ncentrve E ects 07 Mal ractice:

|||ta/
fecfs omalpractrfe) Lrt’\%atron on srcrans ees and ncom s AEA Papers

and Proceedlngs,
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than mast ract cm ur hysicians/3 ica ics reports that the
me |anQ| c Ba§ ; X/s{cfa{bs Vs a00ut $25.900 fess than the median
INCOMe 0 physmt 8

ontmum% annual SUrvey by vedicar economics Shows the following 1990 median
net practice incomes:

an average of $141,720 for all U.S. physicians;
a high of $237,120 for orthopedic surgeons; and
a low of $90,910 for general practitioners.

Ltt%m azin p?rts that U.S. physicians' incomes rose between 1985 and 1990.
ng the statr’s

| 2
on?yog}teomsg(ev% nSte é)hym%rég nets at least $250,000, compared to

(t)t;lrle/eaggltt% { [ rlggtsed $&00,000 or more in 1990, compared to

the an net increase in sician income from 1985 to 199
avera%edu agS percent, compareg t; eannuaﬁ Inflation rate of g 9

The New York Times [eports tQat emale doctors earq "f ar less” than thedr male
counterparts at all ‘age an erience lev ?0 1987 0Ctors
practicin ears o earn avera e o 121, 0 whlle comlpzira le
Woren doc ors ar ed dZ eq ;/ b% %acttcm four years of less,
qsn earne %1106 0" and Wwomen earnéd” $ e newspaper 1 prrts that n;

88, roughly orie In every six American physicians was a woman. The numoer o

Fiay Schalow, . exec tive dlre tor laska Stgt |caI Ass ﬁlatIOn
grsona comm (rjtlca rk anuary o ommunt ospital
ministrator me re orte 989 tat com é ree
ﬁo%"t%'t? rag e BFdetc " 100m Caverage btﬁtvtsa?dt t eortt% Avid “e?%t
ovem er ig q gBy Fgoss 8 (fegn hea the éaska tate él

ysician  income stu y

ASS medicd-legal commi tee she welcome
in Fas a rlpersonal %mmunrlncatlon elbruary 1§ 98955[)
AMedian net income sh mcogteb at the 50th ercentlle unlike meanTﬂr

Ftvera e Iincome, It IS not Influenced by very.large rvery small~ incomes.  The
Igurés are based on self-reports hysmans
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male applicants to medical schogl has dr ercent 5| he mid-1970s,
accorgﬁt3 to authors Elavvrence tman anng |sa% osent 5t

Medical cono ics NOtes that hysicians re orte |n th 990 survey that th|r
gartles ecome  more, reI C andt to pay, lé ess as remame
]o er vvee alrpractjﬁ]e

rage. work wee S e

tead atlent Vvisit ctor
remntlms( avepdrorr])g ﬁ ShPY he av
f ther are large variations for geograp |c ocatlon

agazine ngQ
Sp maqty aldp rural urban settings.

The Ir}]stltute of M[%)dlcme usmg Ame can Me ical. Associatio data]e re orts

5 % €.average re g’l@t ySICIanS V\Bﬁ apqut
as It gtplaf av rage pnysIClan net mcome
arter e an 50 “shows average net

efore ta es é i
mcome he table shows, by physician spematy

8?5J§§%5?ﬁ‘a9?48 o0 Foar T e bethmen PR g Tohe

the real net income of internists, pediatricians, famil
practitioners f elll sllghﬁy and d y

the rea} net income of surgeons and anesthesiologists
Increased.

rence tman with Elisabeth Rosenthal_ "Chan e edicine Brin
ggm to ealing KPro esspo t the New York Times, Februar;g 8 1990, pp. %

A Medical A Health Poli
Resear [?]at% %X%%ece?t%rrlt%%%hgpa%?t rlsst?(c)é”at %/lédlgaﬁn errac%e i gz é)glcgvr
”E) Htstltutleosot edicine, op. cit 'Physician Income Tren
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TABLE 9
ANNUAL CHANGE IN AVERAGE PHYSICIAN NET INCOME AFTER EXPENSES,
BEFORE TAXES, 1975-1985 and 1990: U.S.

Average Net Income Annual Change Average Net
1985 1985 1975-85 Income
_ 1975 Nominal Rea!(1)  Nominal Real(l) 1990
Specialty %) 9) (> (%) (%) (5)
General Practice 450  77.8 38.9 8.5 -15 90.9
Family Practice - - 98.3
Internal Medicine 57.0  101.0 50.5 +59  -1.2 110.9
Surgery 68.2 1554 11 +8.6 +1.3 147.9
Pediatrics 443 711 38.6 +5.7 -1.4 107.8
0b-Gyn 63.3  122.7 61.4 +68  -0.3 202.4
Radiology 5.2 150.8 75.4 +7.2 0. 0 Not Avalil
Psychiatry 448  88.6 44.3 +7.1 -0.1 1138
Anesthesiology 511 140.2 10.1 +9.4 +2.1 184.6
All Physicians 56.4  113.2 56.6 +7.2 0.0 141.7

(1) “Real" income is adjusted for inflation

Source: Institute of Medicine, Medical Professional Liability and the Delivery of
Obstetrical Care, 1989: 1990 data: 'Doctors Struggle to Stay Ahead of
Inflation,” Medical Economics, September 3, 1991, p. 123, (91 -222T1)

affect incomes, e |nst|tute com ared the cost f

Ftud “how premiums mlﬁh
Fp hysician grass an (Pcomes reports that
[0
th

%é)’&\ %Q emiums . wit

{
ty premiums g

for obstetricians equa
¢ 10 percent of the gross income; and
f

22 percent of net income.

In  hothcas the r [ abstetricians . washigher or any other
spectl)a}ty ?\lso comparaabﬁ tolstltcs exéllst for thgstate oq r]aska Y

7In_ 1990, the average Alaska Phcy |C|a]n Who |vers babies was willing
may sbout ten Qercent of Hross ncome. for megica allgractl e INs raqce
a{/J lerce, Executive Director, MCA Letter to Rep. Dave Donley,
ebruary 23, 1990.)
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The |nst|tute also examined amount of premiums rceb an net
IHC%H] ts pc%ﬁjlr?jn showshethrag)tsrlEOaITl ca%ﬁeosWn n?QonT?eSgl(?n%r%easgr edleg%gltedéézeamé
prem|um INCreases.

~ TABLE 10
Average Llabl|lt|¥ Premiums as Percent of Average Net Income,
Self-Employed Physicians, U.S. 1982-86
Increase
1982 1983 1984 1985 1986 1982-86
0b-Gyn
Premium 10.8 14.0 19.0 23.5 29.3 171%
Net Income 112.3 118.1 118.8 124.3 135.9 21%
Percent of Net Income  9.6% 11.8% 16.0% 18.8% 21.6%
Family Practice, GP
Premium 3.5 4.2 4.6 6.8 1.3 108%
Net Income 71.4 66.9 71.6 77.9 80.3 12%
Percent of Net Income  4.9% 6.3% 6.4% 8.7% 9.1%
Internal Medicine
Premium 3.7 4.5 4.9 5.8 1.1 92%
Net Income 86.9 94.6 104.2 102.0 109.4 26%
Percent of Net Income  4.3% 4.8% 4.7% 5.7% 6.5%
Surgery
Premium 9.9 11.0 13.3 16.6 21.3 115%
Net Income 128.6 144.3 155.0 155.0 162.4 26%
Percent of Net Income  7.7% 7.6% 10.7% 10.7% 13.1%
Pediatrics
Premium 2.9 3.9 3.4 4.7 6.3 117%
Net Income 70.5 70.8 13.7 76.2 81.8 16%

Percent of Net Income  4.1% 5.5% 4.6% 6.2% 1.7%

Source: Table 6.7, Medical Professional Liability and the Delivery of Obstetrical Care,
Institute of Medicine, 1989, p. 109,
(91-222T))

B|nstitute of Medicine, op. cit., Tables 6.5 and 6.7
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How to Make a Physician Income Survey in Alaska

Specific information about Alaska p dg/srcran income IS oAlaSY(arlabIe rom “W

Medlca1 Economics c ntin n\% survegr use the sam Ieo ns 1S tgo sma
o alyze se arate ever son r earch manager and rrector
of the survey, ays

askans cou e suc a survey” on thelr
Inexpensively.” She “suggests:

a double mailing,

anonymous  answers,

closed questions, and

* incentives
edic onomics SENdS res ondents a printed co rndr S a ers eac
%n‘é he cTrance to, win drn (1 p Yvrn re r g yﬁw the se on
nhar rn% to laggards, the magazrne o 0 donate to a C arrty the respon ent

4, i st e e, .0 s o
a0vist Such 2 project.  she ta A% o 1

S
g contacte)r/i at 183
THE SPECIAL CASE OF OBSTETRICIANS
Obstetricians and family practitioners_ who deli er abies are es all
q (fl ily practiti ﬂ I API r Z

Bnera ﬁo malpractice. Iarms Curren severa ﬂ
stetrics carmﬁ are pendin one insurance company, ut the underwriting
executrve says this 1s not u usua

IEC's .Ron Neupau]er says Nis oman cur m oldrn several reqre
opstetric  claims r %aska }W cr ns gé s says,
rnsurance company will always have several cIar S pendrng eanwhi

A MCA executive reported hat ohstetical clarm aSa(re the &IW&

mos ex ensive medical m praﬁtrce oarmF
%) tetrics medrca7 ractrce C ?roces?ed between
stet IcS claims (more

8 sho tota losed 0
f an ayear %ﬁ arese 18 resu?tea In payment to the patient

4Sandy  Johnson,  research  manager, wedical Economics,  Personal
communication, 9anuary 16, 19635 J d

ary Pierce, executive director, MCA "Summary of MCA Risk Management
Actrv%\{le " "Novermber 21, 1989, A Y !
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g gercent or 2 a\y ‘2] The claims totalled about $3.3 million
n seftlements or verdicts.

o A 1984 Alask Cch res%ted \<n a $2 million setHement e(Yolvmgj

an infant .which [ost Idneys at a birth atten
B" wife, WlWl a}n t)letetnman nearlgy V\?t (?d not assist (reporte
the plainti awyer)
1988 Alaska Medical Asso |at on urve ent|aI
@quyn pr wgers o%stetnman ans \Mt éelt
B showed tha 8arm£g respon ents e er t an ha prow
stetnc care in

f
quat) flltmval(l)ul\gtbethe state D,e’{artment of tlealth and Social Ser\(lc%s cautloR

ob tetrics 3|tuat|grr]tW|IS| ely Pas ghin o th&?g 1 Hr(tﬁer gtcagse t
A i 0
ﬁr tﬁe state or the Alas |ca ssouatlon are aval abe 0

ava| ability of obstetric care in Alaska.

tEjotaI evidence from sta‘ gubllc health ar]urses lndlcates thl%tblsone rural

Aras a areas lac obst’\eﬂg care: obstetrical care |% val I urban
Alaska; and pregnant Medicaid patients may have trouble m ing a doctor.

ers of the Materpal and Chil Health section of the state |V|3|on of
IC Health rep rt tH
0

at three Anc or eos tricians have stopped del |ver|n
b|e becau I]eh ?t ortathatIo (ftlon An|

we says ero gcetslggs“?oth‘ Xtmssmmer etting care for. pregnant
yre on t\/fedalcal Pt ast severatJ t% Rt%s& u% g ?t% ?{h
i e et 3 e tnnjmbto L
ractltloners Wh? §e|I\P gog%les %ave alrealy Ped t e|r t\?ﬂy une an
edlcald quotas Tor Medicaid patients, according to
In summary, state officials predict:

& pockets of need for rural obstetrical care;

3l0bstetrics claims through March 26, 1989,

52'Surve vailghilit Obstetric Care for Low-Income Women," Alaska
R]art&ent V I-?eaﬁh an Somyal gervmes fggl gtaska State t\ﬁe Ica Assomat?on
ObstetrICIaenré:ent response rate among amily practice physicians and

th?l‘r”%arr&c‘%t‘cys'c CORctet o Wi patients: M Boel saya-obraonal

cons
communlcatlon 1992 3
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the ever-present possipility of newneed if a rural physician sole
prowderp st tr|ca|O Ple qeaves ﬁIS o E?1er pragtl%e and
ﬁ/lef tura need for obstetrical care for urban pregnant women on

state Ub|lﬁ healf)h nur?e Wi pro essi ab conIacfs in California,
weve[[ Iy ﬁ e{oro lem .0 vcal’ ||t of obstetrical care 1S not as
compelling i Alaska as it is in Call oI
The National Institute of Medicine reports:
o Alaska in had 35 family and general practitioners per 100,
WOMEN age iglrf gu t only l; bste%rlcelan ynecologlstsP %88888
women of that dge group, and
only Iqwa. and South Dakota had a lower rate of qbstetrici
r¥ c?jo’g,st?< (S% erl OaOO \Wonen  age 15? 44) ang only Id%p]o
atched Alaska's rate of 7.
A Low Rate of Injury but a High Risk of Claims

The HaFvard Medical Pracétce Study found thﬁt newborns have a "r?Iatlver low

risk of suffering” ical Injury, and that incide lgence amon
? artum mot}] 93 anFl IT negv{) (Xé WaS "not noticea ? (?I [] %wnhom tha?

e entire sample of me |ca] Injuries.®  Despjte .these statistics,
owever, obstetricians an M g SIC n1s\/\hodellver ables are at Ioh risk
e(>)<rp 6W}a\llp(r)a]cst|ce claims an here appear to be at least™ three

injuries were caused

It 1s. difficul |
3 JITISUIL 18 (el i TOUDOr'S amlunes,. mappropnatg

enetic factors, the pregnant woman's
ﬂ]edlca? care before 0 ggrmg blrnh

¢ Serlous lifelong birth njuries are exceedingly. expensive. t

ra and pare S. or 0‘1 IS TeS ons% mag/gyll p medlca?

acflce claim in Pp%s that a fayorabl ttlement or award

COUP leviate some of this financial burden.

Institute of Medlcme, edlcal f ssm Ijty and the Dell ry
spegriggl Carg ational Bress, W ashingion 1?
b? Active N? ederal ICI ns an I¥3|C|a Iatlon Ratéos of
%tetrlmaé] ynecologists an am|y an eral ractlt oners, hy State,

ShHarvard Medical Practice Study, op. cit., pp. 6-24 and 6-52.



Representative Boyer
March 17, 1992
Page 45

' Alonfqlstatute of Ilmltatlons for.a.child %the time period allowesi

Ing a lawsult arter the Injury .occyrs or | discoyered
o a reatrbac of potential Dbirth-related claims.
g o B i
pothe5|az sut at techngol %? vances m|tt|n h rv P
impaired [nfants.who once would have die eroe W|t
gtgltr%se of limitations to create a tran3|tory swel Ing 0 suc

MEDICAL LIABILITY AND PHYSICIAN PRACTICES
sicians report that the threat of malpractice clajms and | WSU ts has |ed
rt{e & ther}r maf ractice Ins R ?to eth

tlents aaQ/(e less ingentive to sue ahCree ?s |ES ?nro eOn 0t GOl eec(tr ITrl]te
gﬁso say that ?lablﬁty concerns have ed them to rWegenswe medlcm

practices.

An Alask dfense awyer says medical malpractice claims are pain oct
are 83 8}1 o ical ' %Wecteyé when someon ahe worked on an thought th) 8
0 Jﬂ sues m tatlo or three JS | ter h)e awyer S
specidlly hard Wheret ctor works et utcome, d IS s ed
Plte 0in watt rcons ers his Dest for the '? atient. Tee
RC ors make 00 %n%s YvYant to push 1t out of their Ht
at assessment IS TOrrg orat am aska surgeon who says he has been the
tar et ? seven mal prac Ice calm ears a[iu says doctors react to thelr
IrSt claim as they Wou to thelr Irst rape.

One experlepced mal ractice defense \awP/ sAIask doctors are
mcreasm? reluct nt to answer cal romt e emergenqx
0gm ? ear 0 ngosure to malpr 3ct|ce cIal S 0f awsms

ot of capable trors are avoiding, emergency room Patlentg
ecauFe emergencies frequently don't™have very good outcomes
this Tawyer says.

A Definition of Defensive Medicine
thouqh proof is anecdotal. or self-report

g sictans ¢ angc%thelr ractices to protec ﬁemse
that these Thanges fay be Increasing the cost 0

n anal)ﬁtf believe that
e from malpractice claims
health care.

ert Litan. and Clifford Winston_ ciabiu erspectives and Polic
The Broo%ngs Instltutdlon Washington, D.Co"1988 pp i o rotiey:



Representative Boyer
March 17, 1992
Page 46

"Defensive” or "protective” medicine is defined to include:
increasing the number of tests or procedures;
refraining from ordering high-risk tests or procedures;
hanging offi [ ndipg more time with, patients
agng office eﬂﬁedu es éspe rdepegrrmoe time with, p

more  Ca recor atients for second
oplﬁms and 0
W|thdraW|n ngh ISk 5|tuat| ns &retlrln% from Practmﬁ
earx vodlng ig r|s patients, m|t| g practices to low-ris
specialties).
All commﬁntators a%ree that certain. defensive ractlce e deleterious.
For example, unnec

ssary_tests. can mcre?se the cost 0 care Qr even
cause medical |njur|es Physicjans wh %e [0 malg gctlce calms Ieadsfem
to retire %a X refuse to “pertorm high-risk tests and procedures, or refuse
to see high-risk patients can |nh|b|t access to care.

t analysts also report that certain practice changes benefit the patient.
THese mg 8 P P J P

» spending more time with patients;
referring cases to other physicians; and
keeping better records.57

5 % uate records and lack .of time with the, atlent w%re tﬁ] subject
,orem Cou[]t oglmon e surgeon report should have een
c ae |mme lately after the operation, the court said:

tﬁéte?""gerta?ﬁoﬁep% WFSePOtap%'e Sée%aﬁmv'fs&@% daP{d s

e R R T
1S d(J) ? quﬂ |eveg tﬁ;t t] IS circumstance dlda not creaf e
Partlcular operatlng difriculties worth mentioning in the

eport

The 0 |n|orP als% notes that the patjent first met t(sle sur eon o on the
everh before t I[[)]eratlon .85 she nad been promise but or a B}lnu gg
(19%43 operating room just prior to surgery. Patrlck v. Sedwick, d
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Ev dence that medlcal I|abl<||ty B r|V|ng 5) gsmlans to . leave dactlce or

to tre ertaln i atien ts wit conditions IS
L 30ta ac%ord %Po i< %n g Van er%f y Uniyersity " an
Ins ttét B r|C|a anzon finds “"wea

of

e,

ewdﬁene thah b||| mgu es p hysHm S spen more time per. gatlent Bn
0 evidence. 0 i ensive or enn ot étr(a sts an Visit
anzon caltions that, spme over- us ces wou evge‘1 In re
fo |ncent|ves created rYextenswe Insyrance. that Wlt

0(-Service, Insurance the alen as the |ncen |ve to demand and he
B Ks%man the incentive to \D\ev X test or roce ure& otentiall
encourztaslrghe B%“se n|tanro o tecrontro cdls suc anzon eaetrhS Imaﬁn?ena%%e
organlzgngns \W duce the |nC|dence 015 defensive med|C|ne59
Physician Response to a Claim

|!]n a recent surve Mlchlrd P/v Syslelan ercent of resgondent said theg
ad exPenenced eas one lawsuyit an 0Se,. erc nt said they use
more acohdl or f-me |cated arcotlc anxmytv\ﬁ ﬂr antl ePre sa ts
aS a result e maony o an p S|C|ans 0 had expe eHce
mal ctlce Iawsun Sld ﬁ tly to c% []r tpzi\tlet been
cantly a]l ered Pny ercF sald t% ad . talk bod]t tn)elr
xperie ces |t a ental “health "professional. similar surve een
release aska60

Other observers sa}/] the presence of meqical ||ab|I|tr¥ und(ermlne]saﬁ tient-
3|C|a R/ust | tryst 1s Important ecaue méeworso ealth care
omlst Ictor Fuc en you are SIC scaye %Ru want to see a/our
oc 0r, pot your, awyer d [y?ur health econo ISt 1 tr
1le a ractice, claims WI z atlg ?

on the cost of premln] akln nsopnd” medic
of r using fo.see them atg her Tor fear d
awsult, as v/ell

octors fear atlrents Wil
auspect octors sqbnp
ecrsmna [0 av0|d lapinty,
SUILS hds sets the stage for misunderstanding, anger an
as bad medicine.

Between Scylla and Charybdis

Com ing pressures, can place toda
nsPﬁ%]eld %)e %rn% R?neﬁ%gny edlcaz/il

hysician between the Scylla of ch
ﬁéf tened ma ePractr}ce df ds E’Eﬁ”‘rﬂ
ssociation sdys courts today h
58Sloan and Bovhjerg, op. cit., p. 32 and 33,

SLitan and Winston, op. cit., p. 111,

60Bruce Wenokur and Linn Campbell, op. cit.
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ﬂ]hgrsrcran liable |f an |nLJured Pr treﬂt did not receive n edeqh care. Yet at
sanme rrBe health Insurers and other payers ess e ta (ﬁ) srcr n to rt)
costs low py el des t

courts fend. \ aYor:usngcn Hetﬁ?ssa {}r eerl\r/rllcsesrvrce woulrrfqr Ve ame lorated éP

atient’s illness or (njury, wighout e considering  whethe
gervrces wouH have achrer/ dya su crent@ene |tyto Justrre t%e expense

SUGGESTIONS FROM LAWYERS

One Alaska law er says th t medical mal ractrce claims mrrr(?r the econom
a recession, te nu bero clarm rn A ka 08S u ? r?s the Hrmber
06es ovvn Anot er lawyer sayﬁ en th F t?rlo ess, P 1CeS
tself. zﬁeve(r ther eason’ for t ese arms edf]ca la r w rlrood
usrne here are Alas yer on sides P E mal ractice
ce 0 ly erh practice, consists 0 Tno% ut medica | }rt Cases,
a number of others who devote much o er practice to t rs leld.

n this sectjop, Alaska plaj ntrf and .defense . lawyers . suggest what the

I| grsqature mi th to av Pd tlre malpractice Tra |||tyyecr|srsggﬁ)redrcted for

the next  f yme ical malpr ctrce SC olar Not all the lawyers we
ontac ed re Some Were out 0 (? Id, not return r? Pne cals
gvera 8 ranon mrfty S0 the cor1| spea candrdly Accordingly, we have
entitied all by type of "practic

xcept for lists of states which some solutions sugoested by the lawyer
Ehrspseetron contains 091 VYre aw(;yersQ re%p?nses to %ﬁg %uestr N ; y)v\yvoujd
a ractice lia 0 a

ou improve the medi Ity situatjon in Alas
nclu g no anafysrs ofcthe meFr)rts o?the suggegrrons The suggestions follow.

Transfer High-Risk Pregnant Women From Bush to UrbanAreas

AL Bkt eaurarrfr”'“%ea"rr TR
C

gh rrsk Women sho abreg out I the Bus smokes a

"butts a a QPtdtr)angwgﬁ rus 0 as me s, she
gﬁour? be e‘rve{ r)( Idence w erée fll 0 minutes hgr qba ”1
can mean he ditference between Hen r Ife as a ve etaT %norma
ﬁerson (}Nyer says. Flea ese cases hap en a over as a--1n
enal, In Seward “in thé Bush, In Juneau."

The lawyer suggests.a program similar to federal pre-materngl homes in Alaska.
H woug fund qt wrﬁrpagvery smaﬂ percentage” o pe money E}rom m?re Longevity

the tlgrq\évgrg Hrrsgaetled » E‘,\:ﬁ’ %@ srrd%rta(t:mn in aTtrleoar%ment Decisions and
American Medical Association, %pﬂ ber 17 1&%"”“ 2%164the
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hysician liable if an injured patiept did not receive needeo care. Yet at
Haey same tIIEe health |nsdrers aﬁ otﬂer jpayers ress e t?? &)thICI raetso ! F[J

costs low py ayoidin essar erV|cs [
courts tendy Yocus %n Het eld serV|ce wouldS rh Ve ame oraﬁed tﬂ
Eatlents ||Hess or mélury wh out e |cty consi Frm
ervices would have achieved a sufficient nenefit”to justify the expense.

SUGGESTIONS FROM' LAWYERS

One Alaska law er says th t med|cal m ractlce claims mlrré)r the econom
arec ssmn te nu bero cIalm ka 0es u ? es, . the hmber
en th me | 10 essmn |ce

06S nother r saysf
seI z e(r her eason’ for t ese calms edca 1a |I| Iaw
usme here are Alas yer Sld S 0f rac |ce

ence saIy practice, consists o ut medical I cases,
and a numbe ers devote much o e| practice to t |s |ed

n this section, Alaska plaj ntlf and .defense . lawyers . suggest what the
Ilﬁglsqature m H do, to av Pd the ma ractice leaglhtyyeerlsmgg redicted For
the next ewal%és by medical ma pr%)ctlce SC oar(f Not all the awyers V\e
ontacted re% ro ed: “some were out of town, some djd not return.phone’cal

&\e/ﬁrta”ea Ioloryatnyopn mlgyp?gctthg COl1 spea canohdly ccordlrﬁ)gPy e ave

xcept for lists of states hIC some solutions su estedb the lawyer
lhlspseetlon contains,.0 ﬁy Vh? aWPyersQ re%p(fnses to tﬁg uestion elzlo\g/ h/ouT
you Hngrove the medica Prac ?e lia SItu in Alas

Includes no analysis of the merits of the suggestions. he suggestions follow.

Transfer High-Risk Pregnant Women From Bush to Urban Areas

lain wyer ur es tran$ [rin ant hen to Anchorage. SIX
Wegh rlljsko(/\%n%n sho J ng{J ebe Ln[avm ipeb oﬁjt |Elhe uéb ? Aﬂhipipsnﬂo es 3
Eﬁ (? bu‘s a IYordrlnsoﬁ ruso asmemaga3 Th

ould he |ve{ ldence where tef{ Ommutes her a s||
Co el e, QP Ierence, QENUEen, Shencig 1118, & Jarede aah)e o%rasmasﬂ%r”h
Rgnal in Sewarc}N In the/ BuslaIe uneau$

mewomer ests progyam 3|m|lﬂr to federal pre maternal homﬁs in Alaska

tW|t a very small percentage" of money from the Longevity
the %g%/grrg ollrsga?ed » %}g S|rd%rta(t;|on in aTrIeOatment Decisions and
American Medical Assomatmn apﬂ gber P? légtjmal 200164the
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Bonus program. He says such a plan would cut down on big obstetric malpractice
settlements and verdicts.

Regulate Insurers

A plaintiff lawyer urges the legislature to regulate Iliability insurance
companies. He says that liability crises are the result of underwriting
problems and that it is up to the Alaska legislature to hold 1insurers
accountable for:

how they invest their reserves;
what they disclose about profits; and
how they set their rates.

He says the Ilegislature should require prior rate approval rather than
continuing the system in place today in which insurers set the rates, subject
to state disapproval. "This system doesn®"t do the job,” he says. Until we get
some "forward-looking™ legislation which requires disclosure, as well as an
adequate number of actuaries to back it up, the system is in for more trouble,
he says.

Another plaintiff lawyer adds, "And you know why insurers don*t want the
information out there, don"t you? It's because the information doesn"t
substantiate their position.”

Modify Prejudgment Interest

A defense lawyer says a large verdict plus accumulated prejudgment interest
could exceed a physician®s insurance limits and put the physician into
bankruptcy. Alaska law requires interest on judgments paid at 10.5 percent a
year from the date a defendant received written notification that the injury
has occurred and that a claim may be brought (AS 9.30.070).

Under the state"s statute of limitations, when adults win malpractice claims,
prejudgment interest can accrue for not more than two years prior to Filing.
The statute of limitations for children, however, is two years after the age
of majority. For a case involving a child injured at birth, prejudgment
interest could accrue at 10.5 percent per year from date of delivery through
date of Filing. Most children®s cases are filed quickly, Alaska malpractice
experts say. A MICA study, Tor example, shows that through 1986, medical
malpractice claims with payments of more than $100,000 involving infants were
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brought within two years of the date of the alleged injury.& That is not
always the case, however, as the following two examples show:

- a lawsuit on behalf of a child born in 1970 with cerebral palsy
was not Filed until the child was 11;63

a recent birth-related claim involved a 13-year-old girl. The
defense lawyer iIn that case said the threat of 13 years of
prejudgment interest "puts you under the gun to settle, and we
did--for $600,000."

Another defense lawyer says prejudgment interest, if it is allowed at all,
should fluctuate with current interest rates. He says the current system
actually allows the plaintiff to get interest on money lost in the future.
"The plaintiff ought not to be able to make money,"™ he says.

Protect Physicians Who Provide Emergency Care

A defense lawyer says that Alaska physicians are avoiding calls for help from
the emergency room because emergency care iIs apt to have a bad result.
Emergencies are bad injuries, and bad injuries can have bad outcomes, the
lawyer says. This can be especially true when the emergency involves
obstetrics, which is already a high-risk field.

Some states have set up plans to protect physicians who help In emergencies or
provide care to certain obstetric patients (see part two for details):

Delaware, North Carolina and Virginia limit the Iliability of
health care physicians who offer charity obstetrical care to
indigent patients or to women who go to the emergency room for
delivery ('drop-in" deliveries). The Virginia law exempts the
physician from liability even if the physician received payment
for the service, according to the Southern Regional Project on
Infant Mortality. Recent California bills would exempt a
physician and surgeon from liability for emergency room care
rendered on an on-call basis at a hospital emergency room (AB
1813, 1991); would exempt a provider who renders assistance
without compensation (AB 117, 1990); and would exempt a provider
from liability for providing voluntary medical care in a shelter
(AB 828, 1991).

62Joyce Wainscott, 'Claims Evaluation,'™ March 28, 1988.

~Rodman Wilson, M.D., "Alaska"s Medical Advisory Panel System for
Malpractice Lawsuits,” unpublished paper, February 13, 1983.
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Montana exempts from liability physicians who give instructions to
emergency medical technicians (HB 938, Ch. 304, 1991); North
Dakota exempts those who give voluntary care at a free clinic;
Texas indemnifies a member of a medical staff or a student for
judgments or settlements resulting from charitable care (SB 557,
1991).

Help Rural Physicians Who Deliver Babies

A plaintiff lawyer says the state should protect physicians who deliver babies
in rural areas not covered by federal hospitals. He says these physicians
deliver fewer babies than their urban colleagues and, as a result, make less
money on the procedures but pay the same medical malpractice premiums. Another
plaintiff lawyer urges the state to find rural physicians who cannot afford
premiums and "if it is in the public iInterest,” help them out. He suggests:

paying a higher Medicaid reimbursement rate to rural doctors who
deliver babies; or

paying the difference between malpractice premiums with and
without obstetrics for rural physicians.

A state insurance official says the state should ask doctors for proof that

they cannot afford their premiums. "1 want to see tax returns before giving
out money," he says. A plaintiff lawyer agrees. He asserts that Alaska
orthopedic surgeons, for example, take home $700,000 a yearand "with that Kkind

of income, who cares iftheir premiums are $90,000?" Physicians delivering
babies in remote areas are a different matter, this lawyer says.

Several states have cobbled together subsidies for malpractice premiums for
doctors iIn certain specialties o” geographic areas. They include (see part two
for details):

Under North Carolina statutes, the state funds local health
departments which, iIn turn, subsidize the malpractice insurance
premiums of physicians or certified nurse midwives with whom they
contract for the provision of obstetrical services. The subsidy
is the difference between the physician®s iInsurance with or
without obstetrics or a dollar amount ($6,500) per year. The
purpose of this system is to keep rural physicians in the areas in
which they are already practicing. The law was passed iIn 1988 and
in 1991, the legislature increased its funding. This is the Rural
Obstetrical Care Incentive (ROCI) program.

- Missouri has extended a state liability fund to include physicians
who provide obstetrical or pediatric care with “minimal”
compensation (85 percent of the Medicaid fee) or no compensation
while under contract with the Ilocal health department. This
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relieves the participating physician from buying long "tail"
insurance to cover cases which might be filed under the state"s
statute of limitations for children. Like Alaska, Missouri®s
statute of limitation allows children®s cases to be filed until
after the child reaches the age of majority.

Montgomery County in Maryland hires obstetrical providers as part-
time county employees and assumes liability for the care of
Medicaid-eligible and indigent patients.

Texas assumes indemnity for a practitioner with a caseload of ten
percent or more in charity care. The state assumes the first
$100,000 in damages per occurrence for any obstetrical claim and
the first $25,000 in damages per occurrence for other claims. On
the other hand, patient compensation funds operating in some
states ask the participating physician or the insurance company to
pay the first $1u0,000 of a settlement or verdict and accept
responsibility for the rest (up to a cap).

Gather Data on Trends

A plaintiff lawyer and observer of the medical malpractice political scene for
several years says lack of historical data on claims and payments 1iIs a
"terrible problem." It is impossible to pass good medical liability laws
without good data, he says.

Commenting on a state law requiring physicians since June 1990 to report
payments made on their behalf for malpractice claims, one lawyer warns that
physicians will no longer be willing to settle "nuisance”™ suits. He says he
has already noticed this trend. The result will be more trials and more
clogging iIn the system, he says.

Fine Practitioners Who Fail to Report Dangerous Practices by Colleagues

A plaintiff lawyer suggests levying "big-time" fines against physicians who
work with, or assist, negligent or dangerous colleagues but fail to report them
to oversight boards.

Do Away Wi’h the Expert Advisory Panel

A defense lawyer says Alaska should do away with its expert advisory panel,
which since 1978 has been examining medical malpractice lawsuits for evidence
of "unskillful”™ medical care. The panel usually is correct about fault, this
lawyer says, and it does a good job of screening out nonmeritorious cases
handled by inexperienced lawyers, but experienced plaintiff counsel ignore fIt.
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(One plaintiff lawyer, with a high win record, says that the panel has returned
a "fault" opinion in every medical malpractice case he has taken.)

A defense lawyer says the system discourages communication between the parties
and the panel. Once the panel comes to a decision--which one lawyer says may
be ambiguous and poorly written--years may pass before the case goes to trial
and, because panel members can be examined at trial, it 1is illegal and
unethical for lawyers to talk to them about the case. Worse, says this lawyer,
is when new issues may be injected into the case that the panel did not
consider. The lawyer says he was unable to use th"j panel®s finding aL a recent
trial because so much had happened iIn the case since the panel®s decision.
"The whole thing was well intended but doesn®t work,"™ the lawyer says.

A plaintiff lawyer says the expert advisory panel system increases his costs.
He says the three panel members are viewed as three experts during trial,
forcing him lo counter with at least three expert witnesses of his own, which
he says can be an expensive proposition when it involves internationally known
people.

Finally, doctors say it is hard to find physicians to serve on the panel. One
member of the Alaska State Medical Society says that it was impossible to find
physicians to serve as experts in about 25 to 30 of the 400-plus lawsuits filed
before the expert advisory panel since its beginning.

Encourage Nurses to Report Dangerous Practices

One plaintiff lawyer says that, "if we really want to improve health care in
Alaska,”™ [legislators should pass a whistle-blowing statute giving nurses
anonymity and immunity when they report dangerous practices by physicians and
facilities. 'Nurses are the ones who really care about people, you know,'™ this
lawyer says. "'They are the ones who are with you when you die.”

Strengthen State Enforcement Boards

A plaintiff lawyer suggests dramatically strengthening the enforcement power
of the state board which oversees medical practitioners. He says information
about every doctor or hospital who is accused of malpractice, or even of those
who pay settlements, is of limited use to the general public, but *"of great
use' to the state oversight boards who are responsible for stopping dangerous
practitioners.

Don*t Throw Out the Baby with the Tort System Bath Water
A plaintiff lawyer says most of the tort reforms made by the Alaska legislature

have r,ot reduced the costs associated with medical liability. Joint and
several liability and caps on recovery have reduced the number of claims, but
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they have had no effect on lawyers®™ fees, for example, he says. The lawyer
describes current joint and several liability as "a mess,' because it forces
litigation against all parties in a case, rather than against a primary party.
Another plaintiff lawyer says any more tinkering with tort reform will
"emasculate™ victim®"s rights.

A defense lawyer finds Alaska®s tort system expensive and full of loopholes,
despite the legislative tinkering. Another agrees, but says the fault system,
flawed though it may be, can work. It is not so inefficient that it should be
dismantled, he says. "I am adamantly opposed to federal solutions that
envision a system that works like workers®™ compensation,”™ the lawyer says.
"The only people who like that solution are the insurance companies, who will
get rich from iIt."

Create Universal Health Insurance

One lawyer who has represented medical malpractice plaintiffs suggests that one
big reason patients file lawsuits against doctors is to pay for the enormous
expense of medical care. "What 1 am saying is, if you had universal health
insurance, if these people weren®t facing hundreds of thousands of dollars of
past and future medical bills, you wouldn®"t have so many lawsuits,”™ the lawyer
says.

The experience of one Alaska physician corroborates. An obstetrics patient who
delivered a baby with expensive medical problems contacted a malpractice
plaintiff lawyer and later told the physician, "1"m not mad at you, but I need
money to pay the medical bills.” the doctor says the patient subsequently
moved to Canada where her child"s medical bills are paid by a national health
care program.

Try Alternatives to the Tort System

A lawyer who has observed medical malpractice from a statewide perspective says
he is convinced Alaska must find alternatives to the tort system for medical
liability disputes. 'We need to think seriously about mediation, no-fault,
limited no-fault and accelerated compensation events," the lawyer says '"and get
away from tinkering with the tort system at the expense of the victim.”
Another lawyer-observer of the statewide scene comments, "Tort reform isn"t
going to do it. We had it in "76, we had it in "86. It didn"t work then. Why
should it work now?r

A malpractice defense lawyer agrees. Summing up what he calls a Pandora®s Box
of i1neffective tort reform statutes and expensive loopholes (including joint
and several liability, economic caps and the statute of limitations), this
lawyer says:
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"1 may be talking myself out of a job, but any system which
allows lawyers and claims adjusters to get 65 to 70 percent of
the money 1is not a system made in heaven. Why should or.e
patient with [an experienced] lawyer get $2 million while
another [with an inexperienced lawyer] gets S2U0,000--or
nothing? Why should cases take three years to plow through
the court system? There are a lot of things that could be
clarified to make the system quicker, cleaner and more
expeditious.™

The lawyer suggests that legislators sit down with Alaska plaintiff and defense
lawyers iIn a roundtable discussion to talk about the effects the state"s tort
reforms of the last two decades have had on real life medical malpractice
litigation.

LOOKING FOR A CURE

The malpractice liability rnalaise has flared up three times since ihe late
1960s, forcing policy makers in Alaska and the rest of the nation to rush to
the bedside in crisis. Despite their best efforts, they have produced no cure.

The focus of the 1970s and 1980s was on the physician, while the focus of the
1990s is on the patient who pays the rising costs of medical liability. What
20 years ago was a ‘'crisis of affordability and availability” for the
physician, has become a "crisis of rising health care costs" that is putting
medical care out of reach of a growing number of Americans. In the words of
Victoria Rostow, director of the definitive Institute of Medicine study of the
effects of malpractice liability, it is clear that the malady not only has
"defied treatment,' but has been "exacerbated."&4

A Tangle of Contradictions

Medical liability 1in Alaska and elsewhere 1is an intricate tangle of
contradictions. For example:

High-tech medicine does great good, but it also does great harm.
Technological advances announced by researchers and hailed on
public television and Cable News Network, lead patients to expect
perfect babies, miraculous medical outcomes, every time. But the
technology that saves an injured low birthweight newborn carries

~Victoria Rostow and Marian Osterweis, 'Medical Professional Liability
and the Delivery of Obstetrical Care,T New England Journal of Medicine, Vol.
321 No. 15, p. 1057.



Representative Boyer
March 17, 1992
Page 56

with it the risk of a malpractice claim against the physician who
may have caused the injuries in order to save the life.&b

Few negligently injured patients file malpractice claims. But
some doctors, wary of the threat of a malpractice lawsuit and
trial, have withdrawn from high-risk patients and procedures,
leaving patients without adequate medical care.

Physicians pass the cost of malpractice insurance premiums on to
patients by increasing fees. These fees often are paid by private
or public health insurance bought by patients, employers or taxes.
In a byzantine arrangement of premiums, the health insurance
bought by a healthy person helps pay the malpractice insurance
premium that protects the doctor from the expense of a malpractice
claim filed by the patient.

The Liability System: Safety Net or Lottery?

Traditionally, policy makers have relied on the tort system to recompense
negligently injured patients, but that system today is being characterized less
as a '"'safety net” than a "lottery" in which a few big winners are subsidized
by the many.

Tort System as Safety Net

Ralph Nader calls the tort system a pillar of American democracy and says that
to lose it wouldbe to lose a "fountainhead of civilized values.” The tort
system is an essential dispute resolution mechanism, which, although underused
by injured people, has adapted to the hazards of modern technology because
rulings by juriesand judges are driven by the evidence, he says in a recent
article in Trial. Speaking for those who see the tort system as a safety net,
Mr. Nader writes that the current system:

65Anchorage malpractice defense attorney James Delaney, Jr. made similar
comments iIn 1967:

“"The public has come to expect miracles iIn every case, under any
circumstances because they have read of so many medical miracles that
have actually been accomplished. The threshold of medical knowledge
is advancing rapidly; and new techniques that promise cures where none
were available before also involve risks that did not have to be faced
when the physician merely needed to tell the patient that nothing
could be done for him." James Delaney, '"Malpractice Lawsuits in
Alaska,' Insurance Counsel Journal, July, 1967, p. 410
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compensates victims,
deters misconduct and punishes wrongdoers,
prevents further injury to others,

forces public disclosure of information on dangerous practices,
and

provides a judicial forum where responsibility can be established
for perpetrators of trauma and disease.®

Tort System as Lottery

Among the critics who view the current medical liability system as a lottery,
however, are those who note that:

- almost no injured patients are compensated through the tort system
without first Filing a malpractice claim, something 98 percent of
negligently injured patients do not do;

a substantial portion of patients file claims for outcomes in
which negligence may not have played a role, and some are
compensated;

to protect themselves from malpractice settlements and verdicts,
physicians pay many thousands of dollars for malpractice insurance
premiums and quickly pass these costs on to their patients. But
a physician with high losses pays no more in premiums than the
physician with no losses. The iInsurance company, not the doctor,
makes the payment after settlement or verdict;

malpractice defense lawyers say they take to trial "slam dunk"
cases they know they can win. But publicity from a trial can
pillory the reputation of the doctor. The majority of cases
settle and remain out of the public eye; and

malpractice claims cost both plaintiff and defendant time, money
and psychic energy.

The most careful physician can have a momentary slip in concentration (jJust as
the same physician--and all of us--can lapse wnile driving or paying the bills

“ Ralph Nader and Joan Claybrook, ™"Preserving a Pillar of Our Democracy:
The Tort System Protects the Injured,”™ Trial, December 1991, pp. 45-49.
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or Fixing the toaster). But, as the Harvard Medical Practice Study shows, when
a physician®s attention wanders, a patient may be hurt, and often severely.

Whether a doctor 'pays" monetarily for negligence depends on the nature and
severity of the injury. Sanction is random. A meticulous doctor whose knife
slips once while he saves a patient"s life In a heroic, emergency maneuver may
pay millions, while another doctor whose more frequent carelessness inflicts
minor damage (rashes, numbness, persistent headaches) may never be pursued.

Meanwhile, severe medical 1injuries cause real financial and emotional costs,
whether the iInjury was caused by chance or by carelessness, by the momentary
lapse of a scrupulous and caring expert or the slipshod error of an
incompetent.

An Alaska Insurance Executive: *Not the American Concept of Justice"

In 1989 and 1990, an Alaska House Liability Task Force, tired of relying on
anecdotal evidence, collected the best information available on liability in
Alaska and other states. The task force met twice, with no consensus on most
issues. Among the written comments was the following from Mary Pierce, former
executive director of MICA, in a letter dated March 29, 1990:

Is, in fact, justice being done under the current system? |
feel that the task force was presented with evidence to the
contrary.

First of all, plaintiff attorney members of the task force
testified that they would not pursue medical malpractice cases
against a health care practitioner who was uninsured. They
also said that they turned away all but the most compelling
cases. This leads me to believe that there are citizens of
the state of Alaska who have been legitimately injured and who
have no recourse for recovery under the current system.

We have also had information presented to us that clearly
proved the opposite exists: some victims are overcompensated.
My feeling is that this is not the American concept of true
jJustice.

David Rogers, special counsel to the task force, reported that although it
could not come to a consensus on most of the issues it tackled, the task force
found agreement on two "‘critical points” (memorandum of June 17, 1990):

(1) There 1is need to Tfurther consider alternative dispute
resolution mechanisms which may represent at least a
partial solution to many of the problems identified by
critics Tif the present system including: unreasonable
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delay, excessive costs of litigation, unpredictability and
fairness of compensation and lack of access to the court.

(2) There is a need for further information and analysis of issues
concerning the insurance industry and regulation of
professional conduct.

CONCLUSION

Roughly 1 in every 100 hospiMl patients is injured by medical negligence, but
fewer than 2 percent file a medical malpractice claim. This phenomenon,
reported in the 1980s, was overshadowed in state legislatures by other pressing
medical liability concerns, such as the mounting costs of malpractice premiums
and payments. As a result, policy makers caught up in the struggle to solve
obvious emergencies, were unaware of the far more widespread but less apparent
cost of injuries caused by medical negligence.

The tort system is designed to allow the wrongfully injured who experience
great pain or are disabled for life to have their day in court, to at least
recover money damages for the harm imposed by someone else"s negligence. In
the words of Ralph Nader, the system serves the public iIn five ways: it
compensates victims, it deters misconduct and punishes wrong-doers, it prevents
further injury to _thers, it provides public disclosure of information on
dangerous practices, and it provides a judicial forum where responsibility can
be established for perpetrators of trauma and disease.

But does the tort system work this way for the estimated 400or soAlaska
patients who every yearare injured by negligent hospital care? As this report
indicates, in Alaskatoday not all negligently injured patients are
compensated; not all negligent practitioners are deterred or punished; public
disclosure of information on negligent practitioners is minimal; and only a
fraction of cases--thesurest cases for the defense--survive to a judicial
forum. All other malpractice claims are dropped or settled, sometimes for
large amounts of money, far out of the public eye.

Part two of this report will consider alternative dispute mechanisms in the
medical liability arena contemplated or underway in other states.
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ALTERNATIVES TO TORT REFORM

Part two of this report describes policy alternatives for those considering
steering medical malpractice issues away from the tort system. Most of these
options were conceived after the storm and fury of the malpractice 'crisis" of
the last two decades that sent physicians, lawyers and 1insurers to every
capitol building iIn the nation in a struggle to shape the tort system into an
image that suited their interests.6/

The list is not comprehensive, for new ideas and variations cn the old are
ubiquitous. It is provided as seed for those who wish to cultivate alternate
notions that might, with luck and the proper nurture, dissolve the clouds of
yet another 'crisis" that observers close to the scene see gathering on the
horizon. In the words of a Till inghast/Towers Perrin principal actuary, taking
on the role of a cassandra:6*

"It is extremely unlikely that med[ical] mal [practice?! will
start behaving “properly® in the future. . . Instead, because
of the very significant potential for increases iIn the numbei
and size of claims, it is likely that the line will again
experience sudden shifts in cojt levels. Thus, while the line
is fairly stable now, it will be surprising if the line
remains so over the next ten years. This complex, risk-laden,
emotionally charged game of chance will be closely watched
and--one hopes--cautiously played in the foreseeable future."

Included in the following list of policy options are descriptions of state
programs which put versions of the approaches to work and, when available,
assessments by experts of the success or failure of these state programs:

6/A commentator for Business Ueek 1in 1987 called the situation a
"depressingly familiar guerrilla war,” with "patients as the casualties."
Doctors blame the legal system; lawyers blame ™"incompetent"™ physicians and
"greedy" insurers (August 3, 1987, p- 28). Carrying on the name-calling, a
lawyer told the Indianapolis Star in 1990 that during Indiana®s 1975
legislative deliberations, H[t]he entire House chamber was full of doctors--
yelling, screaming . . . [I]t was the damndest thing you"ve ever seen."™ Joseph
T. Hal 1inan and Susan M. Headden, "‘Malpractice Laws Stacked Against Victims:
Doctors, Insurance Companies Reap Biggest Benefits,' June 26, 1990, p- 1 (cited
by Eleanor Kinney and William Gronfein, "Indiana®"s Malpractice System: No-
Fault by Accident?" Law and Contemporary Problems, Vol. 54, No. 1, Winter

1991).

~Gail Tverberg, "Why is Everyone Talking About Med Mal?" Contingencies,
January-February 1992, p. 37.
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The American Medical Association®s Administrative Plan,
Limited No-Fault Plans,

Subsidies and Similar Devices,

Practice Parameters,

Patient Compensation Funds,

No-Fault Plans,

Accelerated Compensation Events,

Experience Rating,

Mediation,

Immunitv, and

Options Chosen by the Southern Legislative Conference.

THE AMER CAN MEDICAL ASSOCIATION®"S ADMINISTRATIVE PLAN

Under the American Medical Association (AMA) plan, claims would be decided not
by a court but by a board of hearing examiners in administrative hearing, with
the right of appeal to a state appeals court. Appointed lawyers would be free
and fees of private counsel would be set by statute. The standard of care
would focus on whether the challenged action fell within a “range of
reasonableness™; recovery would be permitted 1f the physician®s negligence
“contributed” to the cause of injury; the perspective of the “reasonable
patient”™ would determine whether informed consent was adequate; and non-
economic damages would be capped.

Information on this section is from Carter G. Phillips and Paul E. Kalb,
"Replacing the Tort System for Medical Malpractice,”™ Stanford Law and Policy
Review, Fall 1991, pp- 210 ff.; Kirk B. Johnson et al., "A Fault-Based
Administrative Alternative for Resolving Medical Malpractice Claims,”
Vanderbilt Law Review, October 1989, pp. 1366-1386; and "The AMA Tries Its
Hand at Malpractice Reform,"” Medical Economics, April 18. 1988, p. 210; and
Harris Meyer, "Alternative Malpractice Plan Moving in States," American Medical
News, Vol. 34, No. 36, September 23, 1991, p. 3.
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A Georgetown University study concludes that the system might cut the time
needed to resolve claims by half and the cost of resolving claims by one-
quarter per case.

Legislation to create an administrative system based on the A* "roposal 1i;
pending in VERMONT and MICHIGAN. The Vermont bill is probably u. ibund. The
Michigan bill 1is being changed to an arbitration model. Meanwhile, an
actuarial study in UTAH in 1990 discouraged that state from trying the plan,
according to an article iIn the American Medical News, an American Medical
Association publication. Using actual closed claims and hospital reports to
simulate the outcome of an administrative system, the Utah study found medical
malpractice insurance premiums would double in the worst case scenario and stay
about the same in the best.

e The VERMONT bill (H 8733) would provide for a three-member medical
negligence compensation board with exclusive jurisdiction over
malpractice cases. It would employ claims reviewers and hearing
officers, but it would not handle professional discipline. This
bill is overshadowed by H 733, a Health Care Refoim system
introduced by Governor Howard Dean, who is a physician. The
governor"s bill includes a modified version of the AMA plan, but
Jack Cashman of the state medical society says it is beginning to
resemble a screening panel. Mr. Cashman says the original bill
("the AMA plan with a Vermont flavor'™) will die this spring. He
said the governor®"s bill passed the state house recently but is
facing a ‘'"tough road” in the senate. Vermont medical
malpractice claims frequency and premium costs are low compared to
other states, according to American Medical News.

The MICHIGAN bill would have created a three-member panel. Tom
Wolff of the Michigan State Medical Society said Michigan people
"aren"t too happy' about the bill"s proposed new bureaucracy. He
said there is movement in the legislature to rewrite the bill to
shore up the state®s arbitration plan by making it harder to opt
out of arbitration. He said the state is considering more tort
reforms (capping non-economic damages at $250,000; lowering the
child statute of limitations from 13 years to 8). The legislature
is also interested iIn requiring carriers to get prior approval

70"Medical Liability and Access to Obstetrical Care: Can Alternatives to
the Tort System work?" Southern Regional Project on Infant Mortality, 1991, p.
24.

7lJack Cashman, membership services, Vermont State Medical Association,
personal communication, March 7, 1992.
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before they can raise rates, Mr. Wolff said.72 The bill 1is
sponsored by Senator Joe Schwarz and Representative Roland
Niederstadt.

The Mechanics of the AMA Plan

The plan includes four stages: review, hearing, written opinion and the right
to appeal.

Review

In the first stage, the patient would file a form with a state board governed
by seven full-time members (including two or three physicians) selected by the
governor and subject to legislative approval. The claim would be reviewed by
trained reviewers, who would send claims with merit on to a second review, this
one by qualified physicians authorized to interview patients and providers.
The parties would be sanctioned if they refused a settlement offer that was
determined later to have been reasonable.

Hearing

In the absence of settlement, the claim would move to the second stage: a
hearing conducted like an informal trial, presided over by an administrative
law judge. Claimants would have the right to be represented by counsel. Fees
of private lawyers would be limited by statute. Patients with claims deemed
legitimate would be offered free legal counsel.

Administrative Law Judge®s Decision

The judge®s written decision (issued within 90 days) would determine liability
and damages. If neither side appealed the decision, the board would review the
judge®s decision and certify it as binding precedent for future cases. If the
board refused to bind the decision as precedent, the decision would bind the
parties in the current case only.

Right to Appeal

The losing party would have the right to appeal to a three-member panel of the
board which would adopt, modify or reject the judge’s opinion. The board would
report any Tfinding of liability to a state clearinghouse and require the

72Tom Wolff, Michigan State Medical Society, personal communication, March
7, 1992.
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physician to pay damages within 30 days. At the fourth stage, the patient or
practitioner could appeal any adverse board decision to the state appellate
court, which would decide whether the board acted arbitrarily or capriciously
or abused its discretion.

Other Proposed Changes

The AMA proposal would make the following changes in the rules for determining
medical liability. The changes would:

replace the current standard of care (today usually based on
customary practices iIn the community) with one of reasonableness
(the standards of a prudent and competent practitioner working
under similar circumstances);

¢ allow patients to recover damages if the physician®s negligence
contributed to the injury--even if the physician were less than 50
percent at fault--apportioning damages by the degree of fault;

allow collateral sources of payment to reduce the damage award;
allow payments 1in periodic installments for awards exceeding
$250,000; and cap noneconomic damages, including pain and
suffering at $700,000 (with the level dependant on the average
annual wage iIn the state, as well as the life expectancy of the
patient before the injury); and

e use the perspective of the reasonable patient to measure the
physician®s disclosure of information in obtaining informed
consent.

An Information Clearinghouse

The board would establish an information clearinghouse to collect mandatory
reports from hospitals (on substandard performance by physicians), from
insurers (on denial of coverage), from courts (on criminal conviction of
physicians), and from physicians (on colleagues suspected of incompetence or
impairment). The clearinghouse would also collect data on settlements or
awards, as well as information on disciplinary actions iIn other states.

PRO: Advocates say the proposal simplifies the process; provides free legal
representation for claimants; allows collateral sources to pay most
small claims; 1is failr because it uses an experienced, dispassionate
judge rather than a jury; and provides a corpus of written decisions.
They say the system would be more likely to identify negligence
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because it would increase the number of claims filed and resolved, and
because it would create a clearinghouse of information about
substandard practice. It would control costs through caps, collateral
source payments, periodic payments and by compensating only patients
injured by negligence.

CON: Critics note the proposal 1includes no funding source (particularly
none Tfrom physicians); that it threatens the right to a jury trial;
that it requires a whole new administrative structure; and that
injuries from medical care can be expensive whether or not they are
caused by negligence. In Vermont, critics say lawyers would not take
cases for low hourly rates, according to American Medical News.

LIMITED NO-FAULT

A limited no-fault plan compensates patients for certain medical injuries,
whether or not there was negligence. Currently two states offer limited no-
fault compensation for birth-related injuries. The purpose 1is to take
catastrophic obstetrical injuries out of the tort system and make care more
accessible and premiums more affordable.

The limited no-fault concept for birth injuries currently operates in VIRGINIA
and FLORIDA and proposals have come before the NEW YORK Assembly and the NORTH
CAROLINA legislature. Meanwhile, the National Vaccine Injury Compensation
Program was established by Congress in 1986. For a variation on the theme, see
the discussion of Accelerated Compensation Events. This section discusses the
limited no-fault concept in general, with references to how it is set up in the
states.

The Florida and Virginia plans exclude congenital or genetic causes of injury,
but no specific mention is made of injuries which occur at a birth made high-
risk by the pregnant woman®"s behavior during pregnancy (e.g., use of alcohol
or drugs).

The nation®s Tfirst birth-related injury compensation plan, the
1987 VIRGINIA law, was modeled on workers®™ compensation. The
law was passed after a Virginia jury awarded more than $8 million
for birth injuries. Despite a legislative cap on malpractice

~Virginia Birth-Related Neurological Injury Compensation Act, Code of
Virginia 38.2-5000 to 38.2-5021.
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damages, the award was upheld by a federal appeals court.74 On
the heels of that decision, three major malpractice insurers in
Virginia restricted coverage fTor obstetricians and Virginia
physicians soon began restricting obstetric services, with the
largest impact in rural areas. (Virginia Code Sections 38.2-5000
to 5021)

The FLORIDA law, passed during a special session in 1988, was an
effort to hold down malpractice premium costs por obstetricians®
(Florida Statutes Sections 766.301 to .315).

e Governor Mario Cuomo"s NEW YORK no-fault plan for birth-reiated
injuries is less limited than those in Virginia and Florida. The
measure also would require obstetricians, gynecologists and
pediatricians to become relicensed every seven years (and every
three years if they are age 70 or older). According to the
Intergovernmental Health Policy Project at George Washington
University, the catalyst for support for the bill was the Harvard
Medical Practice Study.7

A NORTH CAROLINA bill (HR 546) would create a trust fund to pay
the needs of children with birth-related cerebral palsy. The bill
would also require obstetrician gynecologists to participate in
local county health care plans to ensure care for indigent
pregnant women. The bill would prohibit individuals from suing
physicians or hospitals in birth-related cerebral palsy cases (but
the state would keep the right to sue physicians for willful,
malicious or wanton birth-related injuries).

e The NATIONAL VACCINE INJURY COMPENSATION PROGRAM allows families
of children injured by vaccines to file for compensation with the
program®"s claims court. Neither the manufacturer nor the
physician are parties to the proceeding; compensation is provided

ABoyd et al. v. Bulala (647 F. Supp. 781). The $8.3 million jury award
exceeded the legislative cap of $750,000 on medical malpractice actions. The
court found that the legislature may not "mandate the amont of judgment to be
entered in a trial,” and that legislative action to ease a crisis of the moment
cannot prevail over the constitutional right to a trial by jury. The federal
district court held that the state statute violated the patient®s right to a
jury trial.

7¥lorida Medical Malpractice Reform and A Review of Court-Ordered
Arbitration, the staff of the Florida Senate Committee on Commerce, January
1988, p. 113.

76"'Medical Malpractice: An Overview of 1991 State Legislative Activity,"”
Intergovernmental Health Policy Project, the George Washington University.
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through a trust fund funded by an excise tax on covered vaccines.
Families must first apply for compensation through the vaccine
program. If they reject the offered award, they may pursue a
claim through the tort system. The system is working for claims
for iInjuries since the program began, but there are Tfunding
problems for the backlog of claims that occurred prior to October
1988.

The Southern Regional Project on Infant Mortality reports that as of December
1991, nofamilies have received compensation from the Virginia system and fewer
than ten have been compensated from the Florida system. Actuaries had
predicted about 40 claims per year in Virginia. In fact, 2 claims were filed
in that state last year. One was dismissed because the providers did not
participate iIn the program; the other is pending.78

Who May Benefit

To be eligible for compensation, an infant must have suffered a birth-related
neurological injury and the attending physician must be a participant in the
plan. Deaths are not compensated, nor are disabilities resulting from
congenital or genetic abnormalities.

Virginia defines birth-related injury as "injury to the brain or
spinal cord of an infant caused by the deprivation of oxygen or
mechanical injury occurring in the course of labor, delivery or
resuscitation in the immediate post-delivery period in a hospital
which renders the iInfant permanently nonambulatory, aphasic,
incontinent and in need ?f assistance in all phases of daily
living"” (emphasis added;.

The Florida statute uses much the same language, but specifies
that the infant must be of "term gestation” and that the injury
can not be caused by ''genetic or congenital abnormality."

The New York proposal would allow any neurological injury
sustained during pregnancy or the Ffirst 72 hours after birth,
ranging from broken bones to cerebral palsy.

~"Medical Liability and Access to Obstetrical Care: Can Alternatives to
the Tort System Work?" Southern Regional Project on Infant Mortality,
Washington, D.C., December 1991, p. 25.

B,Medical Liability and Access to Obstetrical Care,” op. cit., p. 25.
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Funding

In both Virginia and Florida, the plans are funded by fees levied on
participating physicians and hospitals ($5,0C0 per participating physician
annually plus $250 annually for all nonparticipating physicians; $50 per
delivery with a $150,000 cap for participating hospitals). If the fund runs
low on money, all liability insurers licensed to sell insurance in the state
must contribute (with a cap of one-quarter of one percent of net premiums
written). Florida further authorizes up to $20 million from the Insurance
Commissioner®s Regularjry Trust Fund.

The Intergovernmental Health Policy Project reports that a recent actuarial
report concludes that the Florida plan may be collecting only half of what it
needs to continue the fund. By the end of 1991, 11 claims had been filed, 6
of which were declared compensable. The other 5 wen still under review when
the project report was published. The Florida statute provides that if
approved claims ever exceed 80 percent of the fund®"s reserves, the program is
automatically closed against additional claims until the legislature acts. The
policy project reports that claims filed in the interim would go through the
traditional tort system and "that, according to some observers, is just what
some attorneys are waiting for.”™ The project says some lawyers are purposely
delaying the filiny of a claim in hopes that the fund will close down, since
they stand to gain higher fees through the tort system than through the
association.

The Mechanics of the Plans

In both Florida and Virginia, the agency handling the state®s workers”
compensation claims (the Industrial Commission of Virginia; the Division of
Workers Compensation in Florida) also handles birth-related claims. Workers*
compensation agencies were chosen for the task because they have experience in
deciding medica. 1issues and awarding damages.

The fTamily of an injured infant submits a petition, plus medical records,

documents of Incurred expenses and an estimate of future costs. The agency

evaluates lhe claim to determine if child meets the criteria for compensation:
Did the iInjury occur iIn a participating hospital?

- Does the attending physician participate iIn the fund?

Did the 1injury render the infant permanently nonambulatory,
aphasic, 1incontinent and in need of assistance in all phases of
daily living?

~'Medical Malpractice: An Overview of 1991 State Legislative Activity,"”
Intergovernmental Health Policy Project, George Washington University.
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Was the suit brought within the statute cf limitations (ten years
in Virginia, seven years in Florida)?

In both Florida and Virginia, three physicians8 review the case and submit
a non-binding report to the workers®™ compensation agency. The agency (in
Virginia) or deputy commissioner (in Florida) determines awardable
compensation. Compensation is limited to net economic losses, plus loss of
earnings from age 18 (in Virginia), plus reasonable attorneys® fees. The
commission®s determination can be appealed to the full commission (in
Virginia), ther. e to the state appeals court.

The commission also sends the petition to the state board of medicine and the
state department of health, with a request that the agency determine whether
negligence cn the part of the physician or hospital contributed to injuries.
IT either agency suspects negligence, the agency is to take appropriate action
against the physician or the hospital.

In both states, the patient who uses this program cannot pursue any other
remedies for the injury, with the exception of clear and convincing evidence
that the physician or hospital ™"intentionally or willfully" caused the injury
(in Virginia) or caused the injury with "bad faith, or willful and wanton
disregard™ (in Florida). The suit must be filed prior lo, and in lieu of, any
payment from the fund.

PRO: Advocates say the plan takes decisions a”™ay from lay jurors and places
them in the hands of experts; that It compensates promptly; that it
compensates only actual medical expenses, excluding collateral
sources; that it eliminates pain and suffering and other punitive
damages; and that it eliminates contingency fees.

CON: Critics say the plan is too expensive; that it does not hold the
negl it practitioner accountable; that it subsidizes obstetricians;
and tnat--without clear and convincing evidence of intentional,
willful or wanton injury--the plan violates the constitutional rights
of infants injured by participating physicians.

80In Virginia, the physicians are selected through a plan developed by the
state"s medical schools; in Florida, they are a neurosurgeon, an obstetrician
and a pediatrician.
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SUBSIDIES AND SIMILAR DEVICES

Among subsidies are plans that help pay malpractice premiums and plans that
help pay settlements or verdicts against certain physicians. In general,
subsidies are intended to encourage physicians to practice iIn underserved
geographical areas or specialties.

The subsidy proposals we reviewed do not appear to link eligibility for a
subsidy to a physician®s income.

Subsidizing Liability Insurance

A malpractice insurance subsidy can take several forms. The subsidy can be the
difference between premiums with and without a specialty (e.g. obstetrics),
perhaps up to a cap; It can be a specific amount of money; or it can be a
percentage of the premium. One state (AR.ZONA) uses money from the general
fund. Another (WEST VIRGINIA) asks participating doctors to pay into the
subsidy fund. A third (TENNESSEE) funds the program with proceeds from the
sale of abandoned property.

- NORTH CAROLINA®S Rural Obstetrical Care Incentive (ROCI)
subsidizes insurance premiums for obstetricians in rural areas.
Under the Jlaw, the state transfers money to local health
departments who ask to take part iIn the program. Physicians
contract with the health department which pays part of the
physician®s premium (the difference between premiums with and
without obstetric coverage to $1 million, or $6,500, whichever is
less). For nurse midwives, the department pays $3,000 or the full
cost of the premium, whichever is less. The mechanism is intended
to help states retain practitioners who are already practicing in
rural or underserved areas. Representative Robert Hunter, who
sponsored the bill, says the plan is stopping the flow of doctors
out of rural North Carolina and has been instrumental in reducing
the state"s infant mortality rate.8l

In CIAINE, a 1990 Rural Medical Access program provides an annual
preaium credit (the difference between premiums with and without
obstetrics to a maximum of $10,000) to qualifying physicians. To
be part of the program, a physician must have insurance, must take
Medicaid patients, must deliver babies, and must practice Iin
"underserved” areas at least half of the time. (Maine Revised
Statutes 24-A.75)

81"Medical Liability and Access to Obstetrical Care,”™ op. cit., p. 34-35;
and Dag Ryen, "Finding Fault, Finding Funds,' State Government News, October
1991, pp- 9-10.
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TENNESSEE also provides premium subsidies for family practitioners
who provide obstetrics in medically underserved areas (the
difference in premiums with or without obstetrics). The Health
Access Act, passed in 1989, created a special account. The
account is maintained through the proceeds from the sale of
abandoned property. (Tennessee Code 66-29-151)

In 1989, the ARIZONA legislature appropriated general funds to
help pay the malpractice premiums of rural physicians who carry
their own liability coverage and who deliver infants at non-

federal rural hospitals. It also specified financial assistance
for family physicians who deliver babies as well as for
obstetricians who deliver care in “'underserved” " areas.

"Underserved"” areas are areas in which at least half of births to
residents occur elsewhere; where obstetric services are
threatened; where no prenatal services exist; where obstetric
"back-up" care 1is not available; or where the average number of
prenatal visits is below the state average. (Arizona Session Laws
1989, Chapter 290; HB 2467)

A NEVADA law authorizes the University of Nevada School of
Medicine to subsidize part of the malpractice insurance of
prenatal care providers 1iIn eligible counties or communities.
Eligible communities include those with one or more of the
following: a provider of prenatal care does not offer services;
half or more of live births to women who are residents of the
county occur outside the county; the percentage of live births to
women who received no prenatal care exceeds the statewide
percentage; or the percentage of live births of babies with low
birthweight is higher than the statewide percentage. Subsidies
are limited to the difference between the cost of malpractice
insurance with obstetrics and the cost without it. The provider
must agree to provide prenatal care despite the woman®s ability to
pay. (Nevada Revised Statutes 442.1192)

In NEW YORK, an obstetric and pediatric practitioner incentive
demonstration program subsidizes medical [liability premiums for
practitioners who treat medically needy women and children up to
one year of age (SB 6370, Chapter 266, 1991 Laws).

A WEST VIRGINIA law provides malpractice insurance for
participating physicians who provide obstetric treatment to
Medicaid patients. The insurance covers claims, and is to be no
less than $1 million for each occurrence (doctors may purchase
excess coverage up to $3 million). Participating physicians pay
the fund a premium for each Medicaid delivery. Premiums go into
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an obstetrical/gynecological liability pool administered by the
state board of risk and insurance management. (West Virginia Code
29-12-5)

ALABAMA law directs the state Medicaid agency to provide increased
financing for family practitioners, pediatricians and
obstetricians to increase the availability of obstetrical services
and address the difference iIn existing liability insurance
premiums and the amount required for obstetrical practice (HB 497,
Act. 596, 1991).

TEXAS, and NORTH CAROLINA also have malpractice premium subsidies, according
to the American College of Obstetricians a,id Gynecologists State Legislative
Fact Sheet, September 1991.

State Indemnification of the Physician

Some states pay at least part of settlements or verdicts for certain Kkinds of
care. For example, some states cover the physician who treats Medicaid women
and children, some cover the physician for care of patients referred by public
health workers and some cover the physician who devotes a certain percent of
a practice to treating the poor.

In MISSOURI, the state"s Legal Expense Fund (a self-insurance fund
covering liabilities of state employees) was expanded to cover
certain obstetrical care. It covers liabilities if the physician
provides public health services without compensation or with
minimal compensation to patients for medical care caused by
pregnancy, delivery and child care under contract or employment
with a city or county health department. The fund, which also
covers other workers, pays malpractice claims by Medicaid
patients. To be eligible the physician must be licensed; must
agree to provide pregnancy, prenatal and child care services; and
must agree to provide a written account of the circumstances
surrounding any medical malpractice litigation, settlement or
jJudgment plus any adverse disciplinary proceeding. This relieves
physicians from having to buy insurance to cover the long "tail™
of 20 years allowed by the statute of Ilimitations for suits
related to a birth injury, for these state-covered cases. The law
was intended to reduce the cost of obstetric insurance premiums,
but only one carrier has reduced these costs, according to the
Southern Regional Project on Infant Mortality. (Missouri Revised
Statutes 105.711)

In MONTGOMERY COUNTY, MARYLAND, obstetricians become part-time
county employees and are covered by the county"s liability
insurance when they treat patients referred by the county. The
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physicians are covered by their own 1insurarce when they treat
private patients.

In TEXAS, a state Liability for Indemnification of Health Care
Professionals law targets providers who deliver at Ileast 10
percent of their care to indigent populations. Under the law, the
state pays up to $100,000 for medical malpractice damages arising
out of prenatal care, care during labor and delivery and care
given to a mother or infant during the 30-day period immediately
after delivery. For any other eligible medical malpractice claim,
the state is liable for $25,000 for a single occurrence. (Texas
Codes Annotated, Civil Practice and Remedies Code, Chapter 110)

The LOUISIANA Health Care Access Act of 1990 creates a similar
indemnity pool for practitioners who provide at least 10 percent
of their care as charity :tare under Medicaid or under contract
with public health centers or fTederal health centers. The
Louisiana statute protects physicians only for the charity portion
of their patient population. The state covers the first $100,000
of a judgment made as a result of prenatal care, care during
delivery and post natal care for 30 days after delivery. Coverage
for ell other medical malpractice claims is limited to the first
$25,000. The Louisiana law also provides for discounted "liability
premiums for physicians who devote at least 10 percent of their
practice to charity care. (Louisiana Revised Statutes
40:1299.153)

FLORIDA, MISSISSIPPI, NORTH CAROLINA, OKLAHOMA and WEST VIRGINIA also provide
state indemnification, according to the American College of Obstetricians and
Gynecologists Legislative Fact Sheet.

PRACTICE PARAMETERS

Practice guidelines are standardized specifications for appropriate measures
to take in the diagnosis and treatment of disease. They are intended to
improve the outcome of medical care and to make medicine more cost-effective
by eliminating unnecessary procedures.

Guidelines might be in the form of rules (algorithms or formulas, perhaps).
At least two states have included practice parameters in legislation:

FLORIDA law requires the state health department to establish
practice parameters to be Tollowed by physicians performing
caesarean section deliveries when those deliveries are paid Iin

82'Md. County Pays Obstetricians7 Malpractice Premiums,ll HealthUeek,
November 25, 1983, p. 15.
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full or in part with state funds or federal funds administered by
the state.

About 15 percent of MAINE"S physicians have enrolled in a project
which allows them to use as an affirmative defense in malpractice
litigation the fact that they followed certain practice
guidelines. The Maine statute does not allow guidelines to be
used to establish negligence: "Only the physician or the
physician®s employer may introduce into evidence as an affirmative
defense the existence of the practice parameters . . _ " (Maine
Public Laws Ch. 931 Section 2975 (1). The Tfive-year project
targets doctors iIn four areas: anesthesiology, emergency
medicine, obstetrics and gynecology, and radiology. The program
was authorized by the state legislature in 1990.

Commentators expect judges to integrate practice guidelines intc she decision-
making process. They also expect guidelines to be useful for determining
negligence. They appear unlikely to generate much new litigation. One
physician-lawyer says guidelines can be effective if they are voluntary and if
they indicate that acceptable practice includes a variety of responses to a
particular problem.

Critics belie a physicians will avoid guidelines out of fear that they will
generate malpractice lawsuits. They say that because guidelines do not
insulate the physician from liability, they will [lull the practitioner into
false security that everything has been done to meet the standard of care.
Others say lawyers will usa guidelines to bring litigation that otherwise might
not have occurred.&4

PATIENT COMPENSATION FUNDS

A patient compensation fund is used to help pay large settlements or verdicts
against a health rare provider. The purpose is to keep down the cost of
malpractice premiums by making it umiecessary for certain providers to buy
expensive, high-protection coverage.

“ "Maine Moves to Reduce Liability Premiums,"” State Legislatures, March
1992, p. 8.

~Troyen Brennan, 'Practice Guidelines and Malpractice Litigation:
Collision or Cohesion?" Journal of Health Politics, Policy and Law, Spring
1991, pp. 67 - 83.

“ information for this section is from Eleanor D. Kinney and William P.
Gronfein, "Indiana®"s Malpractice System: No-Fault by Accident?"” Law and
Contemporary Problems, Vol. 54, No. 1, Winter 1991, p. 169-193.
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Among states with patient compensation funds are INDIANA and LOUISIANA, which
setup funds in the midst of the 1975 insurance malaise. TEXAS has a recent
variation,

The LOUISIANA fund, which dates from 1975, holds the physician
liable for the Tfirst $100,000, but covers judgments of up to
$500,000 plus all medical expenses and trial costs. Member
physicians contribute a flat fee based on specialty. (Louisiana
Revised Statutes 22.1.8)

The INDIANA fund, which dates from 1978, pays the part of
settlements or verdicts that total more than $100,000. It is
financed by a surcharge on a provider®s malpractice insurance. To
be eligible for a payment, the insurer or the uninsured provider
must settle $100,000 of a claim.06 (Indiana Statutes 16-9.5)

The TEXAS legislature in 1990 created a variation on this theme,
(discussed in more detail 1in the section titled "Subsidies and
Similar Devices). The Texas law allows the state to contribute
the first $100,000 in damages awarded as a result of prenatal or
neonatal care (only for obstetricians with a caseload of at least
10 percent charity care). (Vernon®s Texas Statutes and Code
5.15-4)

This section of the report discusses the Indiana concept iIn detail.

Indiana®s Patient"s Compensation Fund

Administrators of the Indiana Patient®"s Compensation Fund report that the great
majority of claims large enough to be eligible for the fund were settled (21
out of 410 between 1975 and 1988). The average settlement involved major
permanent or total disability. About 15 percent of the claims involved
injuries to infants at birth, while abo. t 30 percent were wrongful death cases.

Until 1985, one defendant had to contribute $100,000, part of which
could be paid iIn the future, before a case was eligible for the fund. Since
1985, however, at least $75,000 must be paid at settlement, with a commitment
to a future payment of $25,000. Further, more than one insurer can contribute
to the $100,000 that makes the claim eligible for the fund. (Indiana Statutes
16-9.5-2-2.2 and 16-9.5-4-3)

8/Mag Ryen, "Finding Fault, Finding Funds,”™ State Government News, October
1991, p. 9-10.
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Funding

The fund has wobbled on the edge of insolvency since it was created; a transfer
payment from the state"s Medical Malpractice Joint Underwriting Commission
rescued it in 1984. The surcharge on providers which supports the fund was 10
percent of malpractice premiums from 1975 through 1982, but by 1988 the
surcharge had increased to 125 percent and today it is 150 percent (State
Health Notes, November 4, 1991, p. 3).

No-Fault by Accident?

Two Indiana University School of Law professors find persuasive evidence that
the fund creates an incentive for insurers to behave as if Indiana had a no-
fault system. Eleanor Kinney and William Gronfein point out that fewer Indiana
claims are paid between $25,000 and $100,000 and more are paid at $100,000
(with, in 12 years, only 14 claims paid between $75,000 and $100,000).
"Insurers are apparently willing to add a few dollars to get a claim to the PCF
in order to terminate their obligation to defend the claim and pay related
expenses,' the professors say. As a result, "a state-run insurance fund is
paying large sums of money to most PCF claimants without a formal determination
of fault.'" Perhaps, muse the professors, this is 'no fault by accident."8

They say the Indiana "no Tfault by accident™ system offers intriguing
opportunities for a new generation of reforms, such as designated compensable
events (this scheme would identify a limited set of injuries, fix damages for
each type of injury and award that amount to the patient). The patient®s
compensation fund already provides the structure for this kind of plan they say
because it identifies the large claims that would be the most likely candidates
for such a plan.

NO-FAULT PLANS

Under no-fault plans, patients®™ right to compensation would depend not on
whether the doctor had been at fault, but on the fact that the injury had been
caused by medical treatment. The purpose is to compensate all victims of
medical injuries, not just those "lucky" enough to prove that their injuries
resulted from negligence. The approach would spare doctor and patient the
emotional and financial costs of a heated legal conflict.

No-fault proposals have made debuts iIn ALASKA and in NEW YORK.
In 1989, ALASKA Governor Steve Cowper offered a no-fault plan in

which patients would take claims to a board (the Alaska Health
Care Claims Board), retaining the right of appeal to the state

“ Eleanor Kinney and William Gronfein, op. cit., p. 189.
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superior court. In his letter of transmittal, the governor said
the bill is an attempt to control the system of recovery '"in this
era of rising iInsurance costs, when doctors have been forced out

of business.”™ He called the bill an attempt to find a solution
that will "lessen the burden on both sides of a claim.” The bill
is summarized later iIn this section (HB 345, SB 323 and sponsor
substitute).

In 1990, NEW YORK state health commissioner Dr. David Axelrod
floated a well-publicized version of no-fault compensation (see,
for example, the New York Times, January 25, 1990, page 1 and Mac
Neil/Lehrer Newshour, February 28, 1990). The New York Times
reports that New York obstetrician medical malpractice premiums in
1990 ranged from $*0,000 in upstate New York to mere than $100,000
on Long Island, making them second only to those of Florida.

How a Typical No-Fault Program Would Worfc

A generic no-fauit 1insurance plan, proposed by Barry Manuel of Boston
University School of Medicine (and described in the March 1, 1990 issue of the
Now England Journal of Medicine), is similar to the workers®™ compensation
program. It is described below.

Administration

The Manuel no-fault plan would be administered by a nonprofit corporation
governed by a board of directors, including physicians, insurers and consumers.
Members would be appointed by the governor and approved by the legislature.

Definition of Medical Injury
Patients would receive compensation for medical injuries, defined as:

"any lllness, injury,impairment or death that was due to the
act or failure to act or diagnose, of a health care provider
during th« course of a medical examination or intervention,
and that was not within the reasonable range of medical
outcomes that might occur as the result of a condition.”

8Analysts proposed no-fault solutions iIn the mid-1970s, calling them
"medical adversity insurance,” "hospital accident insurance,” as well as 'no-
fault.” The American Bar Association published a rio-fault concept in 1979.
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The board would publish a list of approved compensable medical injuries. Not
included would be 1injuries caused by a defective drug or device used iIn a
medical examination or intervention and injuries inflicted intentionally.

Filing Claims

Under Dr. Manuel®s plan, physicians or hospitals would file claims on behalf
of their patients. Lawyers would be allowed to represent patients, but their
fees would be statutorily set (eliminating contingency Tees). A board of
physician-specialists would review all claims for which compensation might
exceed $10,000. It would also investigate hospitals and physicians against
whom repeated claims were made. Awards would cover net economic losses only,
with no compensation for pain and suffering, mental anguish, punitive damages.

Default to the Tort System

Patients would have the right to decline awards and turn to the tort system for
relief. Dr. Manuel believes patients would have several incentives to remain
with the no-fault system. He says patients traditionally have poor success
against physicians in court; they would lose up to half of the award in
attorneys®™ fees and expenses; and they might have to wait years to settle the
claim.

Under the plan, the board could work in cooperation with the state to arrange
for disciplinary action or retraining. IT a hospital were found to be
substandard, the board could work with the state and the Joint Commission on
Accreditation of Healthcare Organizations to correct problems.

Funding a No-Fault Program

Dr. Manuel suggests paying for the plan with a surcharge on every health and
accident insurance policy sold. He says that, nationwide, a surcharge of $60
on every private major medical policy would have yielded more than twice the
amount of money collected from physician medical malpractice premiums in 1987.
He says that reduced overhead and excessive awards would leave more money to
compensate injured patients. Although physicians would still need liability
insurance for cases not covered under the no-fault system, the coverage would
be a small fraction of what it is today and, further, the cost of defensive

medicine would go down.

Dr. Manuel says a review of 100 closed claims in Kentucky (comparing cost of
claims under the current tort system with cost under a proposed no-fault
system) showed a savings of almost one-half, with injured patients receiving
more net benefits than they receive under the current system.
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One actuary estimates that a no-fault approach could yield overall savings in

the range of 20 to 25 percent of total medical costs. He says no-fault
insurance should reduce the cost of premiums by reducing charge:. for defensive
procedures. Among the nonmonetary benefits would be '"the return of those

obstetricians who had ceased to serve when insurance costs and liability
overburdened them. (Contingencies January/February 1991, p. 52)

Alaska®s No-Fault Proposal

Governor Cowper®s no-fault bill (HB 345 or SB 323) was introduced in May 1989.
The Board

The bill proposed an Alaska Health Care Claims Board of five people (a lawyer,
a health care provider and three others who are not, and have not been,
connected with the medical or legal professions). Members would be appointed
by the governor, serving staggered four-year terms. The board, which would be
under the state Department of Commerce and Economic Development, would have the
power to adopt regulations and subpoena witnesses.

The Process

A patient could take a claim to the board after it was denied by the health
care provider. The board would accept all claims, except those which it
determined violated the act or were unfair. The board would be required to
hold a hearing within 90 days of a request by the patient or provider. The
board must come to a decision within 30 days after the record closes and the
decision must be easy to understand and supported by reasoned conclusions.

Compensation

The board would decide whether to order compensation in three basic categories:
temporary impairment, permanent impairment and death. The patient may recover
for medical expenses, treatment and lost wages for existing employment at the
time of the injury. Compensation would not include pain and suffering but the
board could assess $1 million for injury caused by a prover®s use of drugs or
alcohol or by a provider®s deliberate and malicious act or conscious disregard
and reckless indifference. A party would have the right to appeal to superior
court.

Medical expenses would be paid within 30 days; compensation for permanent
impairment would be paid in a lump sum; lost wages would be paid by the week.
Deaths would be compensated by medical expenses, lost wages and $1 million to
dependents. Damages would be reduced by the amount of collateral sources of

payment.
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The Bill"s History

In the House of Representatives, the bill was referred to the Labor and
Commerce, Judiciary and Finance committees. In the Senate, it was referred to
Judiciary, Labor and Commerce and Finance. The bill remained in the first
committees of referral.

PRO: Advocates contend that a no-fault approach eliminates .he costly and
inefficient need to establish fault 1iIn an adversarial system.
Compensation would be fair and timely; the negative effects of
defensive medicine (costs and tests) would go down; and the public and
the medical profession would have comprehensive information about poor
results and errors in medical practice. The Harvard Medical Practice
Study argues that a no-fault program would build quality into the
medical care system by holding the system liable for a broader range
of injuries. It would create a financial incentive within that system
for safer care and better prevention of future injuries to all
patients. The study authors contend that the no-fault plan functions
as a deterrent because, just as under the current system, it holds
doctors and hospitals responsible for fault-caused injuries.0

CON: Critics say that, practically speaking, it is 1impossible to pass
legislation that takes income away from a major segment of the legal
profession (Contingencies, January February 1991); that no-fault plans
do not deter because they do not assign blame fcr specific negligent
acts; and that they are too expensive because they would open
compensation to more people.91 Ralph Nader objects that no-fault
systems prohibit compensation for pain and suffering; do not disclose
defect information; do not deter harmful behavior; and do not produce

~Harvard Medical Practice Study, Patients, Doctors and Lawyers: Medical
Injury, Malpractice Litigation, and Patient Compensation in New York, Harvard
College, 1990, p- 2-13-

91Critics who use the Harvard Medical Practice Study to back up this
assertion unintentionally mischaracterize the study. They say the study shows
that only one of every eight people injured by medical care files suit. What
the report actually says is that eight times as many patients are injured by
medical care as file a malpractice claim. (Sea, for example, °hillips and Kalb
in "Replacing the Tort System for Medical Malpractice, Stanford Law and Policy
Review, Fall 1991, p. 210-215; Ralph Nader and Joan Claybrook in "Preserving
a Pillar of Our Democracy," Trial, December 1991, pp. 45-49; and Robert
MacNeil, in introductory remarks to a newscast featuring New York®s Dr. David
Axelrod, Wednesday Feb. 28, 1990.)



