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Legislative Research Agency
Alaska State Legislature

130 Seward Street, Suite 218
luneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

January 27, 19̂ 4

MEMORANDUM

TO: Lynda Giguere

FROM: Maureen Weeks 
Legislative Analyst

RE: Telephone conversation with Pat Hanson, R.N. of Minnesota Medical Assn.

This memorandum supplements information sent you on January 21, 1994, about practice 
guidelines.

As you know, Minnesota recently made a provider’s use of practice parameters an 
"absolute defense" against a medical malpractice allegation (Ch. 549 Art. 7 Sec. 5, 
[62J.34]). A  similar law is in place in Maine.

At your request, I telephoned officials in both Maine and Minnesota to learn their 
reactions to this type of law. I previously sent you extensive material from Maine, and 
comments from a state official in Minnesota. Yesterday, Pat Hanson, R.N., Manager of 
Quality, Data and Peer Review of the Minnesota Medical Association, described that 
association’s objections to practice parameters. My notes of her comments follow.

"The Practice Parameter Commission has been meeting bi-monthly for over a 
year. It has chosen expert panels to develop parameters for the following: 

Low back pain 
Unstable angina 
Prenatal care

"This gives an idea of how much state officials do not know. The only data we 
have in Minnesota is UB92 data, which is from hospitals. Yet many patients 
with these problems are outpatients.



"Our lawyers say it is a farce to call parameters an absolute defense. It is an 
empty law. A physician will say he or she has used the parameters, the patients 
will say the physician did not. There has never been a lawsuit to test 
parameters, even in Maine where they have been using them for a couple of 
years."

Attached are the following:

"The Minnesota Medical Association’s Position on Practice Parameters," MMA 
Ad Hoc Committee on Quality Assessment and Data Utilization, January 1994.

Minnesota Statutes Ch. 549, Art. 7, Sec. 5 [62J.34], PRACTICE PARAMETERS.
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THE 

MINNESOTA MEDICAL ASSOCIATION’S 

POSITION ON 

PRACTICE PARAMETERS

Developed by the M M A  Ad Hoc Committee on Quality Assessment and Data Utilization 
Approved by the M M A  Board of Trustees

January, 1994
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'l'he following position paper was developed as a resource document for 
Minnesota physicians who will be impacted by practice parameters. Members of 
the Committee on Quality Assessment and Data Utilization anticipate that the 
paper will provide physicians, policy makers and others interested in practice 
parameters a foundation for discussion as the usr of practice parameters steadily 
increases in the quest for health care reform.
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Bruce Norback, M.D.
Ron Rehmann, M.D.
Joseph Rigatuso, M.D.
Thomas Rose, M.D.
Alvin Schultz, M.D.
Robert Scott. M.D.
Paul Spilseth, M.D.
Ronald Villella, M.D.
L. Ashley Whitescll. M.D.
Barbara Yawn, M.D.

M M A  Staff:
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T H E  MINNESOTA MEDI CAL  ASSOCIATION’S 
POSITION O N  

PRACTICE PARAi fERS

EXECUTIVE S U M M A R Y

The M M A  supports practice parameter development and application in an optimistic, 
experimental environment of comprehensive testing and research. The M M A  believes that the 
current status oF practice parameter development, application, dissemination, and research is 
embryonic, but is encouraged by preliminary information which suggests that parameters 
have the potential to improve quality and lower costs. The M M A  believes it will take a 
persistent long term commitment from policy makers, health care professionals, health care 
researchers and consumers to truly test tire validity of using practice parameters to improve 
health care and contain costs on a long term basis.

Currently, there is a lack of conclusive information about the results of using practice 
parameters. Therefore, practice parameters’ capabilities should be presented realistically to 
the public, payers, purchasers and providers. Efforts to develop, disseminate and utilize 
practice parameters must be researched, organized, systematized, funded adequately, and 
managed rigorously prior to making a final determination about whether practice parameters 
meet their intended goals. Currently, little is known about whether practice parameters meet 
the goals of improving outcomes and cost-effectiveness. However, the ability of practice 
parameters to improve care and limit the use of unnecessary treatments may prove to be 
beneficial, and therefore the M M A  believes that practice parameter initiatives should be 
viewed with optimism and support.

To eventually be seen as a reliable vehicle to assist the decision making of providers, 
purchasers, regulators, payers and patients, practice parameters must be readily accessible, 
understandable, and applicable in the clinical setting where patients and providers interface.
In addition, practice parameters rr.ust indicate the expected health and cost outcomes of 
alternative courses of treatments, and the data associated with using a parameter must be 
easily documented and readily retrievable so as not to create an administrative burden on 
providers or others who might wish to utilize, collect data on, or study the outcomes of a 
parameter.

Currently, uncertainty exists in regard to the value of various treatment options for specific 
conditions, and scientifically valid research will help to reduce indecision. Because there is 
currently scant scientific research on which to base parameters, many practice parameters 
have been based primarily 0*1 consensus. The M M A  recognizes the extensive time needed to 
collect and analyze practice parameter data and construct opinions based on valid research. 
However, the potential fallibility of mandating the use of parameters based solely on 
consensus is perilous due to the potential for causing patients harm.

12004
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Practice parameters should be used to complement medical decision making, not to enforce 
medical decisions. Physicians must be free to deviate from practice parameters and to tailor 
treatments when patients’ clinical conditions require that deviation occur. Physicians must be 
allowed to consider not only relevant outcomes research and practice parameters, but also 
their personal knowledge based on experience and information gleaned from patient/physician 
interactions. Patients’ perceptions aad preferences about their health care must be taken into 
consideration, as well as the circumstances of each patient.

Practice parameters present the greatest promise in their applicability to continuous quality 
improvement (CQI). Variations in treatment protocols and practice patterns should not always 
be viewed as inappropriate, but should be carefully researched and evaluated with the results 
fed back to clinicians to assess, analyze and modify treatment approaches and practice 
parameters that produce desired health care outcomes. Practice parameter associated 
indicators and research have the potential to improve the efficiency and efficacy of treatment 
and may assist in preventing, identifying and remedying difficulties of overuse of care, 
underuse of care, and poor technical and interpersonal care.

The M M A  supports and encourages an increased investment of time, financial, 
technological and research resources in order to provide a scientific understanding of which 
treatments work best for specific conditions. The M M A  also encourages the developers and 
proponents of practice parameters to verbalize practical realistic expectations and promote 
key principles to guide rigorous development, analysis and dissemination methodologies.

In conclusion, practice parameters must be allowed to evolve in an atmosphere of rigorous 
scientific research, education, experimentation and continuous quality improvement.
Emphasis should be placed on collecting adequate, accurate data on various treatment 
options, identifying efficacious practice parameters, assessing their validity, evaluating the 
outcomes of parameter utilization, and providing the information to physicians and 
appropriate others in a timely relevant manner.

P R A C T I C E  P A R A M E T E R  D E F I N I T I O N

Practice parameters are systematically developed recommendations for management of 
patients that identify a strategy or range of management strategies for a specific clinical 
condition. Ideally, a practice parameter should provide sound, scientific evidence for decision 
making based on thorough scientific outcomes research. Less ideal are practice parameters 
based on expert consensus.

I N T R O D U C T I O N

The M M A  recognizes that medical practice parameters are increasingly being touted, 
proposed and implemented as promising strategies which have the potential to enhance the 
quality and appropriate utilization of health care services, reduce the need for defensive 
medical practice, and improve decision making by providers, consumers, purchasers, policy
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n i p p e r s  a n d  o t h e r s .

The primary goal of practice parameters should he to maintain or enhance quality medical 
care through the use of continuous quality improvement (CQI) principles. They should 
primarily be used to improve the processes of health care overall rather than solely to focus 
on individual or atypical practice patterns. Practice parameters ccm also be used to optimize 
appropriate utilization of health care resources and reduce unnecessary tests and procedures 
by developing valid criteria for utilization management and payment decisions. Physicians 
should be provided with their individual data on practice patterns and outcomes to allow 
comparisons to be made with aggregate data acquired from other practitioners. Once the data 
are provided, physicians con determine the applicability and efficacy of a practice parameter 
and use the information for consideration in treatment options and for CQI purposes.

Practice parameters should be based on accepted scientific principles, knowledge and 
evidence based outcomes research. In addition, they must be properly and thoroughly 
disseminated, tested, validated, continually updated at appropriate intervals and associated 
with a set of desirable outcomes and a mechanism for achieving those outcomes. To be 
meaningful, practice parameters must be used as an adjunct to a physician’s knowledge 
which is based on experience, biomedical theory, clinical research findings and personal 
knowledge of the patient including the patient’s history, examination findings, cornoibidities, 
personal preferences and choices.

Practice parameters should explicitly describe the range of acceptable practice recognizing 
the complexity of medical decisions and the continued need for practitioners to maintain the 
ability to use individual clinical judgments. Therefore, practitioners must be allowed, when 
appropriate, to depart from a suggested practice parameter based on individual patients’ 
needs, preferences, requests and circumstances. After adequate dissemination of information 
specific to a practice parameter, practitioners should document adherence to, or the reason 
for departure from, an appropriately approved practice parameter.

In addition, it must be determined if the practice parameter is the "ideal," or "maximum'’ 
level of care, or if it defines what would be considered "reasonable," or the "minimum" 
level of care. Conceivably, one practice parameter could describe the minimum level of 
acceptable care, while another could describe the optimal level of care. The M M A  is 
concerned that practice parameters which are primarily developed to control costs and reduce 
what is surmised to be unnecessary carc could result in the development of parameters which 
may be skewed towards a minimum level of carc, and therefore could result in an adverse 
outcome for patients. Consequently, the M M A  feeis strongly that practice parameters should 
be developed primarily for llie purpose of improving quality.

Because there are scant scientific data regarding the relationship between parameters and 
improved health care outcomes. Die M M A  believes that practice parameters, collectively and 
individually, should be initially implemented on an experimental basis. However, in the event 
that practice parameters are mandated as part of programs adopted by states or other entities

3
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and organizations, a physician must be afforded legal protection for complying with a 
mandated practice parameter. There must be appropriate liability protection to defend 
physicians who, without adequate protection, would be caught between the requirements of a 
practice parameter and the liability standards used by the court system.

L E G A L  I M P L I C A T I O N S  O F  P R A C T I C E  P A R A M E T E R S

Defensive medicine occurs when a physician provides what may be deemed unnecessary 
services in order to reduce the likelihood of being sued for medical malpractice. Practice 
parameters have the potential to decrease defensive medicine by establishing the appropriate 
boundaries of acceptable medical practice, including the services and procedures 
recommended and deemed necessary. The 1992 MinnesotaCare legislation specifically 
established an absolute defense for a physician who cumplies with a commissioner of health 
approved practice parameter. This statute needs to be reevaluated by the legislature to ensure 
that adequate safeguards exist and that exceptions do not weaken or limit the liability 
protection for providers that was intended by the legislation.

Minnesota Statutes, Section 62J.34, Subdivision 3 [Medical Malpractice Coses] states:

(a) In an action against a provider for malpractice, error, mistake, or 
failure to cure, whether based in contract or tort, adherence to a practice 
parameter approved by the commissioner of health under subdivision 2 is an 
absolute defense against an allegation that the provider did not comply with 
accepted standards of practice in the community.

(b) Evidence of departure from a practice parameter is admissible only 
on the issue of whether the provider is entitled to an absolute defense under 
paragraph (a).

(c) Paragraphs (a) and (b) apply to claims arising on or after August 1,
1993, or 90 days after the date the commissioner approves the applicable 
practice parameter, whichever is later.

(d) Nothing in this section changes the standard or burden of proof in 
an action alleging a delay in diagnosis, a misdiagnosis, inappropriate 
application of a practice parameter, failure to obtain informed consent, battery 
or other intentional tort, or product liability.

The aforementioned law states that adherence to a commissioner of health approved practice 
parameter offers an absolute defense to a practitioner. It is the M M A ’s understanding that 
the legislation was intended to pro";de unconditional protection: however, it is unclear 
whether the absolute defense will indeed provide the liability protection if a case involving 
the use of practice parameters goes to trial. If a practice parameter is brought to the 
attention of a jury in a defense to an allegation of malpractice then, in effect, the issue of the 
practice parameter is put "into play” and accordingly the practitioner must prove compliance 
with the practice parameter. The burden will be on the defense to demonstrate that the 
practitioner complied with the parameter. This will likely open the door for both the courts

4



0 1 / 2 0 / P A  1 3 : 1 4  © 0 1 2  3 78  3 8 7 5 MMA @ 0 0 8

anil plaintiff’s attorney to interpret and reinterpret the recommendations described in the 
parameter. It will also provide an oppoiamity for plaintiffs counsel to assert non-compliance 
and challenge issues of fact based upon defense testimony regarding the parameter. A  jury 
will be required to consider whether each detail of the treatment was precise, literal and in 
complete compliance with each detail of the parameter in question. If a physician 
appropriately deviates from a parameter or portion of a parameter, a jury may believe that 
any deviation was negligent. Conversely, if a practitioner adheres to a parameter, it may 
raise a legal question about whether the practitioner should have deviated, albeit slightly, 
from (he practice parameter if, in retrospect, the outcome was not satisfactory.

The M M A  has concern in regard to Minnesota Statutes, Section 62J.34, Subdivision 3, 
Paragraph (d) which essentially states that the standard or burden of proof is not changed in 
certain other situations such as misdiagnoses and inappropriate application of a practice 
parameter, consequently removing the cause of action from the absolute defense statute and 
weakening the overall protection that is intended.

In addition, several significant issues should be seriously considered. Either the legislature 
should address the following points and should distinguish between practice parameters as a 
quality of care issue from practice parameters as a legal standard of care, or the courts will 
undoubtedly develop case law setting standards.

1. Practice parameters generated by the action of governments and voluntary 
professional entities may result in litigation irrespective of their incorporation 
into statutes affecting health policy, professional liability, and other health care 
legislation.

2. There are no conclusive data indicating that practice parameters decrease 
malpractice claims.

3. Practice parameters may not increase the defensibillty of malpractice 
allegations and should not be extolled as doing so until conclusive evidence 
exists that malpractice allegations have decreased with the use of appropriately 
approved practice parameters.

4. Practice parameters should not become mandatory standards of care. In a case
of alleged malpractice, a practice parameter is only one of many sources of 
evidence which may be introduced relative to what constitutes a legal 
"standard of care."

5. Although the medical community may regard practice parameters as 
"strategies" or "recommendations for care," the courts increasingly adopt 
practice parameters as an expression of a “legal norm" or a "standard of care.M 
This significant variance in nomenclature and interpretation could adversely 
affect practitioners who are caught between adherence to a mandated practice

5
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parameter and feeling unable to deviate for fear of an allegation of non- 
adherence to what a court may hold as a legal norm, even if deviation was 
thought to be in the best interest of the patient.

Based on the above information, the M M A  position on practice parameters as legal standards 
uf care is as follows:

1. Ideally, outcomes research should be the basis for practice parameters and 
should be used as a means of evaluating the most effective treatment option for 
most patients with a given condition. Practice parameters that are not 
supported by scientific research and controlled studies could be Cawed. 
Therefore, until adequate research proves a parameter valid, reliable, 
predictable, efficacious, and usable, a practice parameter should not be used as 
a legal standard of care.

2. Because there is currently little practical, long-term experience in the use of 
parameters to show how they affect day-to-day practice and improved 
outcomes, practice parameters must be initially viewed as an experimental 
means of establishing acceptable boundaries of medical practice.

P R A C T I C E  P A R A M E T E R  D E V E L O P M E N T

There are several key attributes which must be considered in the development of practice 
parameters. The key attributes are as follows:

1 .  P r a c t i c e  p a r a m e t e r s  s h o u l d  b e  d e v e l o p e d  b y  o r  i n  c o n j u n c t i o n  w i t h  

p h y s i c i a n  o r g a n i z a t i o n s .

Research has shown that physicians will incorporate practice parameters into 
day-to-day practice when they have been part of the development and 
endorsement process and when they arc made aware of practice parameters 
that are based on scientifically sound, clinically germane information. Relevant 
physician organizations should also review, modify if appropriate, and endorse 
practice parameters prior to dissemination and implementation.

2 .  R e l i a b l e  m e t h o d o l o g i e s  s h o u l d  b e  u s e d  t o  i n t e g r a t e  p r a c t i c e  p a r a m e t e r s  

w i t h  r e l e v a n t  r e s e a r c h  f i n d i n g s  t h a t  l i n k  p r a c t i c e  p a r a m e t e r s  w i t h  d e s i r e d  

h e a l t h  a n d  c o s t  o u t c o m e s .  P r a c t i c e  p a r a m e t e r s  m u s t  b e  p r o v e n  r e l i a b l e  b y  

t e s t i n g  a n d  e v a l u a t i o n .

Appropriate development of practice parameters requires the synthesis of a 
broad array of medical information including scientific studies, research 
findings, clinical experience and expert opinion of medical specialists. 
Scientific and clinical evidence should always take precedence over expert

6
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opinion and consensus. Statements regarding the basis for and level of 
credibility should be noted and available for every practice parameter.

3 .  P r a c t i c e  p a r a m e t e r s  s h o u l d  b e  a s  c o m p r e h e n s i v e  a n d  s p e c i f i c  a s  p o s s i b l e ,  

d e f i n i n g  t h e  p o p u l a t i o n  o f  p a t i e n t s  t o  w h i c h  r e c o m m e n d a t i o n s  a p p l y .

A  practice parameter should denote the risks and benefits of various 
management strategies and indicate categories of relative appropriateness for 
management of a specific clinical situation (e.g., appropriate, equivocal, 
inappropriate), fn addition, a practice parameter should be detailed enough to 
be applicable to a specific condition, bur. must also allow for individual unique 
patient circumstances.

4 .  P r a c t i c e  p a r a m e t e r s  s h o u l d  b e  b a s e d  o n  c u r r e n t  i n f o r m a t i o n .

It is essential that a practice parameter take into account all current knowledge 
of a condition or treatment. Particularly important is the incorporation of 
information on contemporary technology and the results of outcomes research. 
Also, it mu'it be noted when developing a practice parameter that new 
technology is not available in all sectors of the health care indusLry. It must 
not be assumed that all providers will have access to specific technologies that 
may be suggested or recommended in a particular practice parameter, thereby 
preventing compliance.

5 .  A  p r a c t i c e  p a r a m e t e r  m u s t  b e  r e v i e w e d  a t  r e g u l a r ,  p r e e s t a b l i s h e d  i n t e r v a l s  

a n d  r e v i s e d ,  i f  w a r r a n t e d .

A system must be established to monitor the emergence of new information 
and advances in medical knowledge and technology which could alter an 
existing practice parameter. This would ensure that practice parameters are 
based on current information, scientific studies, proven technology, outcomes 
research and changing professional consensus.

6 .  P r a c t i c e  p a r a m e t e r s  m u s t  b e  w i d e l y  d i s s e m i n a t e d  a n d  p r a c t i t i o n e r s  

p r o v i d e d  a d e q u a t e  t i m e  f o r  i m p l e m e n t a t i o n .

Effective methods of disseminating practice parameters must be identified and 
a viable system for publishing parameters established. To date, there is 
insufficient research that indicates the most effective means of disseminating 
information about practice parameters. Physicians who are unaware of the 
existence of a practice parameter cannot be expected to consider or utilize a 
parameter. Therefore, substantial research needs to occur on the issue of 
practice parameter dissemination prior to holding a physician accountable for 
using a specific practice parameter.

7
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7 .  P r a c t i c e  p a r a m e t e r  d e v e l o p m e n t  s h o u l d  n o t  s t i f l e  i n n o v a t i o n  i n  t e c h n o l o g y  

o r  m e d i c a l  p r a c t i c e .

Tt is imperative that practice parameters not inhibit innovation. The inherent 
danger that lies in practice parameter development is the tendency to conclude 
that prevailing care and subsequent practice parameters based on that care arc 
the only correct methods of treating a given condition. This supposition may 
preclude the development of and authorization to apply new technology, 
processes of care, and pharmaceuticals that could improve and enhance 
medical care, thus sustaining the status quo rather than encouraging and 
facilitating innovation that could lead to improved health care,

8 .  P r a c t i c e  p a r a m e t e r s  m u s t  b e  n o n - p r o p r i e t a r y  a n d  t h e i r  d e v e l o p m e n t  

m e t h o d o l o g y  s h o u l d  b e  a v a i l a b l e  t o  p r a c t i t i o n e r s .  T h e r e f o r e ,  i f  m o r e  t h a n  

o n e  p r a c t i c e  p a r a m e t e r  e x i s t s  f o r  a  g i v e n  c o n d i t i o n ,  a  p r a c t i t i o n e r  m a s t  b e  

f r e e  t o  f o l l o w  t h e  p a r a m e t e r  w h i c h  h a s  b e e n  d e v e l o p e d  b a s e d  o n  a c c e p t e d  

s c i e n t i f i c  m e t h o d o l o g y ,  h a s  b e e n  a p p r o v e d  b y  t h e  a p p r o p r i a t e  n a t i o n a l  

m e d i c a l  s p e c i a l t y  s o c i e t y ,  a n d  i s  b a c k e d  b y  s c i e n t i f i c  e v i d e n c e .

Currently, payers and other entities hnve developed proprietary practice 
parameters for specific conditions. Several parameters have been developed 
solely for cost containment purposes. Integrated service networks (ISNs) and 
other health care entities will most likely continue to develop parameters 
unique to their organization, thereby causing providers who may belong to 
more than one ISN or other provider group to be continually cognizant of 
every parameter which has been developed for a given condition. In addition, 
it must be noted that the majority of these practice parameters will not be 
sanctioned by the commissioner of health, thereby ruling out the absolute 
defense protection provided by statute. If physicians arc required to comply 
with practice parameters developed by an individual ISN or other entity, the 
state must require standardized practice parameters. While the MI/LA supports 
the development and utilization of practice parameters, they must be tested and 
validated before being made mandatory.

PURPOSES O F  PRACTICE P A R A M E T E R S

Practice parameters may be used for the following purposes:

1. To use as a foundation for CQI studies as an oppormnity to improve clinical 
decision making and quality of care;

2. To educate practitioners and decrease indecision regarding the most efficacious 
treatment options;

8
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3. To educate and inform patients and assist decision making regarding treatment 
options;

4. To guide the allocation of health care resources;

5. To assess the effectiveness of new technology, pharmaceuticals and treatments;

6. To potentially reduce the risk of legal liability; and

7. To develop criteria for payment or utilization decisions.

PRACTICE P A R A M E T E R S  F O R  USE IN CONTINUOUS QUALITY I M P R O V E M E N T  

Practice parameters can by used in CQI for the following purposes:

1. To identify problems in systems, processes, or outcomes by the identification 
of patterns of care which do not produce desired results;

2. To institute corrective actions and internally monitor to assure detircd change 
is occurring,

3. To improve planning, assessment and procedural techniques based on statistics 
and science;

4. To improve information used for patients’ decision making;

5. To standardize systems and processes which will reduce inappropriate 
variability; and

6. To feed back evidence-based information to practitioners regarding differences 
in practice patterns.

9
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1 a n a l y s i s  u n i t  i n  c o n j u n c t i o n  w i t h  t h e  a p p r o p r i a t e  p r o f e s s i o n a l

2 o r g a n i z a t i o n s .  I f  a  p r a c t i t i o n e r  c o n t i n u e s  b o  p e r f o r m

3 p r o c e d u r e s  t h a t  a r e  i n a p p r o p r i a t e /  e v e n  a f t e r  e d u c a t i o n a l

4 e f f o r t s  b y  t h e  r e v i e w  p a n e l ,  t h e  p r a c t i t i o n e r  m a y  b e  r e p o r t e d  t o

5 t h e  a p p r o p r i a t e  p r o f e s s i o n a l  l i c e n s i n g  b o a r d .

6 S u b d .  4 .  [ P RACT I CE  PARAMETER ADVISORY COMMI TTEE. )  T h e

7 c o m m i s s i o n e r  s h a l l  c o n v e n e  a  1 5 - m e m b e r  p r a c t i c e  p a r a m e t e r

8 a d v i s o r y  c o m m i t t e e  c o m p r i s e d  o f  e i g h t  h e a l t h  c a r e  p r o f e s s i o n a l s /

9 a n d  r e p r e s e n t a t i v e s  o f  t h e  r e s e a r c h  c o m m u n i t y  a n d  t h e  m e d i c a l

10 t e c h n o l o g y -  i n d u s t r y .  T h e  c o m m i t t e e  s h a l l  p r e s e n t

11  r e c o m m e n d a t i o n s  o n  t h e  a d o p t i o n  o f  p r a c t i c e  p a r a m e t e r s  t o  t h e

12  c o m m i s s i o n e r  a n d  t h e  M i n n e s o t a  h e a l t h  c a r e  c o m m i s s i o n  a n d

13 p r o v i d e  t e c h n i c a l  a s s i s t a n c e  a s  n e e d e d  t o  t h e  c o m m i s s i o n e r  a n d

14 t h e  c o m m i s s i o n .  T h e  a d v i s o r y  c o m m i t t e e  i s  g o v e r n e d  b y  s e c t i o n

15  1 5 . 0 5 9 ,  b u t  d o e s  n o t  e x p i r e .

16 S e c .  4 .  [ 6 2 J . 3 3 ]  [TECHNICAL AS S I S T ANC E  FOR PURCHASERS. ]

17 T h e  h e a l t h  c a r e  a n a l y s i s  u n i t  s h a l l  p r o v i d e  t e c h n i c a l

18 a s s i s t a n c e  t o  h e a l t h  p l a n  a n d  h e a l t h  c a r e  p u r c h a s e r s .  T h e  u n i t

L9 s h a l l  c o l l e c t  i n f o r m a t i o n  a b o u t :

20 ( 1 )  p r e m i u m s ,  b e n e f i t  l e v e l s ,  m a n a g e d  c a r e  p r o c e d u r e s ,

21 h e a l t h  c a r e  o u t c o m e s ,  a n d  o t h e r  f e a t u r e s  o f  p o p u l a r  h e a l t h  p l a n s

22 a n d  h e a l t h  c a r r i e r s ;  a n d

23 - ( 2 )  p r i c e s ,  o u t c o m e s ,  p r o v i d e r  e x p e r i e n c e ,  a n d  o t h e r

24 i n f o r m a t i o n  f o r  s e r v i c e s  l e s s  c o m m o n l y  c o v e r e d  b y  i n s u r a n c e  o r

25 f o r  w h i c h  p a t i e n t s  c o m m o n l y  f a c e  s i g n i f i c a n t  o u t - o f - p o c k e t

26 e x p e n s e s .

27 T h e  co mmi ; :..:; _ o n e r  s h a l l  p u b l i c i z e  t h i s  i n f o r m a t i o n  i n  a n

28 e a s i l y  u n d e r s t a n d a b l e  f o r m a t .

29 S e c .  -5.  [ 6 2 J . 3 4 ]  [OUTCOME-BASED P R A C V I E  PARAMETERS. )

30 S u b d i v i s i o n  1 .  [ P R AC T I C E  PARAMETERS. )  T h e  h e a l t h  c a r e

31 a n a l y s i s  u n i t  m a y  d e v e l o p ,  a d o p t ,  r e v i s e ,  a n d  d i s s e m i n a t e

32 p r a c t i c e  p a r a m e t e r s ,  a n d  d i s s • m i n a t e  r e s e a r c h  f i n d i n g s ,  t h a t  a r e

33 s u p p o r t e d  b y  m e d i c a l  l i t e r a t u r e  a n d  a p p r o p r i a t e l y  c o n t r o l l e d

34 s t u d i e s  t o  m i n i m i z e  u n n e c e s s a r y ,  u n p r o v e n ,  o r  i n e f f e c t i v e  c a r e .

35 Among other appropriate activities relating to the development

36 o f  p r a c t i c e  p a r a m e t e r s ,  t h e  h e a l t h  c a r e  a n a l y s i s  u n i t  3h a l l :
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1 ( 1 )  d e t e r m i m ?  u n i f o r m  s p e c i f i c a t i o n s  f o r  t h e  c o l l e c t i o n ,

2 t r a n s m i s s i o n ,  a n d  m a i n t e n a n c e  of:  h e a l t h  o u t c o m e s  d a t a ;  a n d

3 ( 2 )  c o n d u c t  s t u d i e s  a n d  r e s e a r c h  o n  t h e  f o l l o w i n g  s u b j e c t s :

4 ( i ) new a n d  r e v i s e d  p r a c t i c e  p a r a m e t e r s  t o  b e  u s e d  i n

5 c o n n e c t i o n  w i t h  s t a t e  h e a l t h  c a r e  p r o g r a m s  a n d  o t h e r  s e t t i n g s ;

6 ( i i )  t h e  c o m p a r a t i v e  e f f e c t i v e n e s s  o £  a l t e r n a t i v e  m o d e s  o f

7 t r e a t m e n t ,  m e d i c a l  e q u i p m e n t ,  a n d  d r u g s ;

8 ( i i i )  t h e  r e l a t i v e  s a t i s f a c t i o n  o f  p a r t i c i p a n t s  w i t h  t h e i r

9 c a r e ,  d e t e r m i n e d  w i t h  r e f e r e n c e  t o  b o t h  p r o v i d e r  a n d  m o d e  o f

10  t r e a t m e n t ;

1 1  ( i v )  t h e  c o s t  v e r s u s  t h e  e f f e c t i v e n e s s  o £  h e a l t h  c a r e

12  t r e a t m e n t s ;  a n d

13 ( v )  t h e  i m p a c t  o n  c o s t  a n d  e f f e c t i v e n e s s  o f  h e a l t h  c a r e  o f

14 t h e  m a n a g e m e n t  t e c h n i q u e s  a n d  a d m i n i s t r a t i v e  i n t e r v e n t i o n s  u s e d

15  i n  t h e  s t a t e  h e a l t h  c a r e  p r o g r a m s  a n d  o t h e r  s e t t i n g s .

16 S u b d .  2 .  [ AP P ROVAL. ]  T h e  c o m m i s s i o n e r  o f  h e a l t h ,  a f t e r

17 r e c e i v i n g  t h e  a d v i c e  a n d  r e c o m m e n d a t i o n s  o £  t h e  M i n n e s o t a  h e a l t h

18 c a r e  c o m m i s s i o n ,  ma y  a p p r o v e  p r a c t i c e  p a r a m e t e r s  t h a t  a r e

19 e n d o r s e d ,  d e v e l o p e d ,  o r  r e v i s e d  b y  t h e  h e a l t h  c a r e  a n a l y s i s

20 u n i t .  Thf.  c o m m i s s i o n e r  i s  e x e m p t  f r o m  t h e  r u l e m a k i n g

21  r e q u i r e m e n t s  o f  c h a p t e r  14  w h e n  a p p r o v i n g  p r a c t i c e  p a r a m e t e r s

22 a p p r o v e d  b y  t h e  f e d e r a l  a g e n c y  f o r  h e a l t h  c a r e  p o l i c y  a n d

23 r e s e a r c h ,  p r a c t i c e  p a r a m e t e r s  a d o p t e d  f o r  u s e  b y  a  n a t i o n a l

24 m e d i c a l  s o c i e t y ,  o r  n a t i o n a l  m e d i c a J  s p e c i a l t y  s o c i e t y .  T h e

2 5  c o m m i s s i o n e r  s h a l l  u s e  r u l e m a k i n g  t o  a p p r o v e  p r a c t i c e  p a r a m e t e r s

26 t h a t  a r e  n e w l y  d e v e l o p e d  o r  s u b s t a n t i a l l y  r e v i s e d  b y  t h e  h e a l t h

27 c a r e  a n a l y s i s  u n i t .  P r a c t i c e  p a r a m e t e r s  a d o p t e d  w i t h o u t

28 r u l e m a k i n g  m u s t  b e  p u b l i s h e d  i n  t h e  S t a t e  R e g i s t e r .

29  S u b d .  3 .  (MEDICAL MALPRACTICE C A S E S . ]  ( a )  I n  a n  a c t i o n

30  a g a i n s t  a  p r o v i d e r  f o r  m a l p r a c t i c e ,  e r r o r ,  m i s t a k e ,  o r  f a i l u r e

31  t o  c u r e ,  w h e t h e r  b a s e d  i n  c o n t r a c t  o r  t o r t ,  a d h e r e n c e  t o  a

32 p r a c t i c e  p a r a m e t e r  a p p r o v e d  b y  t h e  c o m m i s s i o n e r  o f  h e a l t h  u n d e r

33 s u b d i v i s i o n  2 i s  a n  a b s o l u t e  d e f e n s e  a g a i n s t  a n  a l l e g a t i o n  c h a t

34 t h e  p r o v i d e r  d i d  n o t  c o m p l y  w i t h  a c c e p t e d  s t a n d a r d s  o £  p r a c t i c e

35  i n  t h e  c o m m u n i t y .

36  ( b )  E v i d e n c e  o f  a  d e p a r t u r e  £ r o m  a  p r a c t i c e  p a r a m e t e r  i s
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CHAPTER No. 549 
H.F. Mo. 2S00

1 a d m i s s i b l e  o n l y  o n  t h e  i s s u e  o f  w h e t h e r  t h e :; p r o v i d e r  i s  e n t i t l e d

2 t o  a n  a b s o l u t e  d e f e n s e  u n d e r  p a r a g r a p h  ( a ) .

3 ( c )  P a r a g r a p h s  ( a )  a n d  (b) a p p l y  t o  c l a i m s  a r i s i n g  o n  o r

4 a f t e r  A u g u s t  1 ,  1 9 9 3 ,  o r  9 0  d a y s  a f t e r  t h e  d a t e  t h e  c o m m i s s i o n e r

5 a p p r o v e s  t h e  a p p l i c a b l e  p r a c t i c e  p a r a m e t e r ,  w h i c h e v e r  i s  l a t e r .

6 ( d )  N o t h i n g  i n  t h i s  s e c t i o n  c h a n g e s  t h e  s t a n d a r d  o r  b u r d e n

7 o f  p r o o f  i n  a n  a c t i o n  a l l e g i n g  a  d e l a y  i n  d i a g n o s i s ,  a

8 m i s d i a g n o s i s ,  i n a p p r o p r i a t e  a p p l i c a t i o n  o f  a  p r a c t i c e  p a r a m e t e r ,

9 f a i l u r e  t o  o b t a i n  i n f o r m e d  c o n s e n t ,  b a t t e r y  o r  o t h e r  i n t e n t i o n a l

10 t o r t ,  b r e a c h  o f  c o n t r a c t ,  o r  p r o d u c t ■l i a b i l i t y .

11  S e c .  6 .  M i n n e s o t a  S t a t u t e s  1 9 9 1  S u p p l e m e n t ,  s e c t i o n

12  1 4 5 . 6 1 ,  s u b d i v i s i o n  5 ,  i s  a m e n d e d  t o  r e a d :

13 S u b d .  5 .  " R e v i e w  o r g a n i z a t i o n "  m e a n s  a  n o n p r o f i t

14  o r g a n i z a t i o n  a c t i n g  a c c o r d i n g  t o  c l a u s e  ( k )  o r  a  c o m m i t t e e  w h o s e

15 m e m b e r s h i p  i s  l i m i t e d  t o  p r o f e s s i o n a l s - ,  a d m i n i s t r a t i v e  s t a f f ,

16 a n d  c o n s u m e r  d i r e c t o r s ,  e x c e p t  w h e r e  o t h e r w i s e  p r o v i d e d  f o r  b y

17 s t a t e  o r  f e d e r a l  l a w ,  a n d  w h i c h  i s  e s t a b l i s h e d  b y  a  h o s p i t a l ,  b y

18 a  c l i n i c ,  b y  o n e  o r  m o r e  s t a t e  o r  l o c a l  a s s o c i a t i o n s  o f  

L9 p r o f e s s i o n a l s ,  b y  a n  o r g a n i z a t i o n ,  o f  p r o f e s s i o n a l s  f r o m  a

20 p a r t i c u l a r  a r e a  o r  m e d i c a l  i n s t i t u t i o n ,  b y  a  h e a l t h  m a i n t e n a n c e

21 o r g a n i z a t i o n  a s  d e f i n e d  i n  c h a p t e r  6 2 D ,  b y  a  ‘n o n p r o f i t  h e a l t h

22 s e r v i c e  p l a n  c o r p o r a t i o n  a s  d e f i n e d  i n  c h a p t e r  6 2 C ,  b y  a

23 p r o f e s s i o n a l  s t a n d a r d s  r e v i e w  o r g a n i z a t i o n  e s t a b l i s h e d  p u r s u a n t

24  t o  U n i t e d  S t a t e s  C o d e ,  t i t l e  4 2 ,  s e c t i o n  1 3 2 0 c - l  e c  s e q . ,  o r  b y

25  a  m e d i c a l  r e v i e w  a g e n t  e s t a b l i s h e d  t o  m e e t  t h e  r e q u i r e m e n t s  o f

26 s e c t i o n  2 5 6 B . 0 4 ,  s u b d i v i s i o n  1 5 ,  o r  2 5 6 D . 0 3 ,  s u b d i v i s i o n  7 ,

27 p a r a g r a p h  ( b ) ,  o r  b y  t h e  d e p a r t m e n t  o f  h u m a n  s e r v i c e s ,  t o  g a t h e r

28 a n d  r e v i e w  i n f o r m a t i o n  r e l a t i n g  t o  t h e  c a r e  a n d  t r e a t m e n t  o f

29 p a t i e n t s  f o r  t h e  p u r p o s e s  o f :

20 ( a )  e v a l u a t i n g  a n d  i m p r o v i n g  t h e  q u a l i t y  o f  h e a l t h  c a r e

31  r e n d e r e d  i n  t h e  a r e a  o r  m e d i c a l  i n s t i t u t i o n ;

32 ( b )  r e d u c i n g  m o r b i d i t y  o r  m o r t a l i t y ;

22 ( c )  o b t a i n i n g  a n d  d i s s e m i n a t i n g  s t a t i s t i c s  a n d  i n f o r m a t i o n

34 r e l a t i v e  t o  t h e  t r e a t m e n t  a n d  p r e v e n t i o n  o f  d i s e a s e s ,  i l l n e s s

35  a n d  i n j u r i e s ;

26 ( d )  d e v e l o p i n g  a n d  p u b l i s h i n g  g u i d e l i n e s  s h o w i n g  t h e  n o r m s
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Legislative Research Agency
Alaska State Legislature

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

P h o n e :  (907) 465 -3 9 9 1

January 24, 1994

MEMORANDUM

TO: Representative Bill Hudson

FROM: Patricia Young 
Legislative Ans

RE: Tort Reform Measures in Washington State
Research Request 94.116

You asked for information on the status of the tort reform act passed in Washington State
in 1986. Specifically, you wished to know whether the act has been repealed and, if so, for 
what reasons. You also wished to know the current status of the tort movement across the 
country.

The Washington State Tort Reform Act of 1986-one of the broadest reform acts in the 
nation-contained a variety o f provisions intended to reduce liability or to reduce damage 
exposure for defendants. The major provisions included a cap on noneconomic damages, 
periodic payments for awards of future economic damages, and elimination of joint and 
several liability unless the defendants acted in concert, the plaintiff was fault-free, or the case 
involved hazardous substances, generic products, or business torts.1 The act has not been 
repealed, and the provisions continue largely in effect with the notable exception o f the 
cap on noneconomic damages.

In 1989, the Washington Supreme Court ruled that the cap on noneconomic damages 
violated a p la in tiffs  constitutional right to trial by ju ry . The elimination o f joint and 
several liability has been challenged also, but neither stricken down nor repealed,
according to Mike Tardif, assistant attorney general, tort claims division, Washington Office 
of the Attorney General.

'Among its other provisions, the Washington act prohibits liability if the injured person 
was under the influence of alcohol or an illegal substance and the condition was at least 50 
percent responsible for the injury.



As elsewhere, Washington's reform measures have decreased the exposure o f  state and local 
governments and reduced the payout for insurance companies. The effect o f  the measures 
on insurance premiums, however, remains questionable. And whether reducing a defendant’ s 
liability or damage exposure justifies limiting a plaintiffs right to be compensated, or made 
whole, remains the policy question at the heart o f  the tort reform debate. Brenda Trollin, 
program principal for labor and insurance issues at the National Conference o f  State 
Legislatures, notes that recent civil justice activity has for the most part involved efforts to 
repeal or reverse changes made to the tort system within the last few years.

For further information about the status o f the tort reform movement nationwide, please see 
Legislative Research Memorandum 93.138 and attachments (included). Also attached to this 
memorandum is a summary and discussion o f the various provisions o f  the Washington act.

I hope this information is useful. I f  you have questions or need additional information, 
please let us know.

Representative Hudson

January 24, 1994

Page 2

Attachments



SUMMARY OF THE WASHINGTON STATE 
TOR T  REFORM ACT

M i c h a e l  E .  T a r d i f  
A s s i s t a n t  A t t o r n e y  G e n e r a l  

T o r t  C l a i m s  D i v i s i o n  
J u n e  2 6 ,  1 9 8 6

I n t  r o a u c t i o n

A.  T h e  t o r t  r e f o r m  a c t  c o n t a i n s  p r o v i s i o n s  o n  a  v a r i e t y
o f  s u b j e c t s  r e l a t e d  t o  c i v i l  l a w s u i t s  c l a i m i n g  d a m a g e s .  
T h e  c o m m o n  d e n o m i n a t o r  f o r  m o s t  o f  t h e  p r o v i s i o n s  i s  
t n a t  t h e y  r e d u c e  e i t h e r  l i a b i l i t y  o r  d a m a g e  e x p o s u r e  
f o r  a e f e n d a n t s  i n  a c t i o n s  f o r  d a m a g e s .

B .  T h e  a c t  c o n t a i n s  o n l y  o n e  o r  t w o  s e c t i o n s  d i r e c t l y  
r e l a t e d  t o  s t a t e  o r  l o c a l  g o v e r n m e n t .  H o w e v e r ,  t h e  
a c t  h a s  s e v e r a l  f a v o r a b l e  p r o v i s i o n s  f o r  d e e p  p o c k e t  
d e f e n d a n t s .  T h e s e  p r o v i s i o n s  s h o u l d  t a n a  t o  d e c r e a s e  
t h e  t o r t  e x p o s u r e  o f  s t a t e  a n d  l o c a l  g o v e r n m e n t ,  
p e r h a p s  s i g n i f i c a n t l y .

I I .  S u m m a r y  o f  A c c

A.  S e c t i o n  1 0 1 .  A c c e l e r a t e d  w a i v e r  o f  p n y s i c i a n - p a t i e n t  
p r i v i l e g e

1 .  P r e s e n t  L a w .

a .  T h e  p r i v i l e g e  a p p l i e s  t o  c o m m u n i c a t i o n s  w i t h  
" r e a u l a r ” p h y s i c i a n s  a n d  s u r g e o n s .
R C W " 5 . 6 0 . 0 6 0 ( 4 )

b .  T h e  p r i v i l e g e  i s  n o t  w a i v e d  b y  t h e  f i l i n g  o f  
a  p e r s o n a l  i n j u r y  a c t i o n .  A w a i v e r  o c c u r s  
o n l y  w h e n  i t  b e c o m e s  a p p a r e n t  t h a t  t h e  p a t i e n t  
w i l l  n e e d  t o  w a i v e  a t  t r i a l .  F h i p p s  v .
S a s s e r , 7 4  W n . 2 a  4 3 9  , 4 4 5  P . 2 a  6 2 4  ( 1 9 6 8 ) .

c .  A w a i v e r  a s  t o  o n e  p h y s i c i a n  o p e r a t e s  a s  a 
w a i v e r  c f  c o n t r a d i c t o r y  o r  i m p e a c h i n g  m e d i c a l  
t e s t i m o n y  f r o m  o t h e r  p h y s i c i a n s .  S t a t e  v .  
T r a d e w e l i , 9 W n .  A p o .  8 2 1 ,  5 1 5  P . 2 d  i 7 2  
( 1 9 7 3 ) ,  c e r t ,  d e n . ,  4 1 6  U . S .  9 8 5
( 1 9 7 4  J .
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Ne w L a w .

a .  O s t e o p a t h i c  p h y s i c i a n s  a n d  s u r g e o n s  a r e  
i n c l u d e d  i n  t h e  s t a t u t e  a n d  t h e  t e r m  
" r e g u l a r "  m o d i f y i n g  p h y s i c i a n  a n d  s u r g e o n  
i s  r e m o v e d .

b .  A c l a i m a n t  m u s t  w a i v e  t h e  p r i v i l e g e  w i t h i n  
n i n e t y  c a y s  o f  f i i i n g  a n  a c t i o n  f o r  
p e r s o n a l  i n j u r i e s  o r  w r o n g f u l  d e a t h ,  i f  
t h e  c l a i m a n t  d o e s  n o t  w a i v e ,  h e  c a n n o t  p u t  
h i s  p h y s i c a l  o r  m e n t a l  c o n d i t i o n  i n  i s s u e .

c .  T h e  p r i v i l e g e  c a n n o t  b e  w a i v e d  l a t e r  t h a n  
n i n e t y  d a y s  a f t e r  f i l i n g .

d .  W a i v e r  o f  t h e  p r i v i l e g e  a s  t o  o n e  p h y s i c i a n  
o r  c o n d i t i o n  w a i v e s  t h e  p r i v i l e g e  a s  t o  
a l l .  T h e  c o u r t  c a n  i m p o s e  l i m i t a t i o n s  o n  
t h e  e x t e n t  o f  t h i s  w a i v e r .

C o m m e n t s  .

a .  F a i l u r e  t o  w a i v e  t n e  p r i v i l e g e  w i t h i n  
n i n e t y  d a y s  w i l l  p r e c l u d e  a  c l a i m a n t  f r o m  
p u t t i n g  h i s  m e n t a l  o r  p h y s i c a l  c o n d i t i o n  
i n  i s s u e .

b .  A f t e r  w a i v e r ,  a  p n y s . i c i a n  c a n  b e  c o n t a c t e d  
a n d  i n t e r v i e w e d  a s  a  f a c t  w i t n e s s .  S e e  
F o r m a l  O p i n i o n  I S O .  A f a c t  w i t n e s s  c a n  
r e f u s e  a n  i n t e r v i e w  b u t  a n  a t t o r n e y  c a n n o t  
f o r b i d  t n e  w i t n e s s  f r o m  s p e a k i n g  t o  
o p p o s i n g  c o u n s e l .  S e e  W r i g h t  v .  G r o u p  
H e a l t h ,  1 0 3  W n . 2 d  1 9 2  6 9 1  P . 2D 5 6 4  ( 1 9 8 4 ) .

c .  O b t a i n  a  w r i t t e n  w a i v e r  s o  t h a t  i t  c a n  b e  
s h o w n  t o  t r e a t i n g  p h y s i c i a n s .

E f f e c t .  T h e  c h a n g e  w i l l  s i m p l i f y  d i s c o v e r y  i n  
s o m e  c a s e s  a n d  m i g h t  r e d u c e  t h e  v a l u e  o f  s o m e  
c a s e s  i n  w h i c h  p l a i n t i f f  c o u l d  h a v e  p r e v i o u s l y  
b e e n  a b l e  t o  f r u s t r a t e  o r  r e t a r d  d i s c o v e r y  o f  
c r i t i c a l  d a m a g e  i n f o r m a t i o n .
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S e c t i o n  2 0 1 .  A t t o r n e y s  f e e s

1 .  P r e s e n t  L a w .

a .  RPC 1 . 5  p r o v i d e s  a c h i c a l  l i m i t a t i o n s  o n  f e e s .

b .  RCW 7 . 7 0 . 0 7 0  p r o v i d e s  t h a n  t h e  c o u r t  s h a l l  
d e t e r m i n e  t h e  r e a s o n a b l e n e s s  o f  e a c h  
p a r t y ' s  a t t o r n e y s  f e e s  i n  a c t i o n s  a g a i n s t  
h e a l t h  c a r e  p r o v i d e r s .

2 .  Ne w L a w .

a .  A n a m e d  p a r t y  i n  a  t o r t  a c t i o n  m a y  p e t i t i o n  
t h e  c o u r t  f o r  a  d e t e r m i n a t i o n  o f  t h e  
r e a s o n a b l e n e s s  o f  t n e  p a r t y ' s  a t t o r n e y ' s  
f e e .

b .  T h e r e  i s  a  l i s t  o f  c r i t e r i a  f o r  r e a s o n a o i s n e s s  
w h i c n  i s  o n e  s a m e  a s  t n o s e  i n  RPC 1 . 5  a n d
RCw 7 . 7 0 . 0 7 0  e x c e p t  t h a t  i t  a o c s  t h e  
c o n s i d e r a t i o n s  o f  w h e t h e r  t h e  f e e  a g r e e m e n t  
w a s  w r i t t e n  a n d  t r . a  c l i e n t  w a s  a w a r e  o f  h i s  
r i g n t  t o  p e t i t i o n  t n e  c o u r t .

3 .  C o m m e n t .  T n e  c i c  l a w  o n  h e a l t h  c a r e  p r o v i d e r s  
a p p e a r s  t o  h a v e  s e e n  l i t t l e  u s e d .  I r . e  n e w  r a w  i s  
b r o a d e r  b e c a u s e  i t  a p p l i e s  t o  a l l  t o r t  a c t i o n s .

4 .  E f f e c t .  T h e  n e w  l a w  m i g h t  b e  u s e d  i n  c a s e s  w n e r e  
p l a i n t i f f ' s  a t t o r n e y s  h a v e  a  h i g . n  c o n t i n g e n t  f e e  
i n  a  c a s e  w h i c h  r e c e i v e s  a  l a r g e  s e t t l e m e n t  o r  
v e r d i c t .

S e c t i o n  3 0 1 .  L i m i t a t i o n  o n  n c n - e c o n o m i c  o r  " p a i n  a n d
s u f f e r i n g "  d a m a g e s

T n i s  w i l l  b e  d i s c u s s e d  i n  a  s e p a r a t e  s e c t i o n  
b e l o w  .

S e c t i o n  4 0 L .  A p p o t  . . . u n m a n t  c f  d a m a g e s  a m o n g  t o r t f e a s o r s

T h i s  w i l l  b e  d i s c u s s e d  i n  a  s e p a r a t e  s e c t i o n  
b e  L o w .

S e c t i o n  5 0 1 .  B a r  t o  a c t i o n  b y  p e r s o n  c o m m i t t i n g  
f e l o n y



1 .  P r e s e n t  L a w .  T h e r e  i s  n o  l a w  b a r r i n g  o r
l i m i t i n g  t o r t  s u i t s  b y  p e r s o n s  i n j u r e d  w h i l e
c o m m i t t i n g  a  f e l o n y .

2 .  Mew L a w .  " I t  i s  a  c o m p l e t e  d e f e n s e  t o  a n y  a c t i o n  
f o r  d a m a g e s  f o r  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h  
t h a t  t h e  p e r s o n  i n j u r e d  o r  k i l l e d  w a s  e n g a g e d  i n  
t h e  c o m m i s s i o n  o f  a f e l o n y ,  i f  t h e  f e l o n y  w a s
c a u s a l l y  r e l a t e d  t o  t h e  i n j u r y  o r  d e a t h  i n  t i m e ,
p l a c e ,  o r  a c t i v i t y ,  H o w e v e r ,  n c t r . i n g  i n  t h i s  
s e c t i o n  s h a l l  a f f e c t  a  r i g h t  o f  a c t i o n  u n d e r
4 2  U . S . C .  S e c .  1 9 8 3 . "

3 . C o m m e n t s  .

a .  I t  i s  u n c l e a r  w h e t h e r  t h e  q u a l i f i c a t i o n  c n a t
t h e  f e l o n y  b e  r e l a t e d  t c  t h e  i n j u r y  i n
" t i m e ,  p l a c e ,  o r  a c t i v i t y "  i s  m e a n t  t o  l i m i t
o r  e x p a n d  t h e  d e f e n s e .

c .  An  u n a n s w e r e d  q u e s t i o n  i s  w h e t h e r  t h e
p l a i n t i f f  m u s t  h a v e  b e e n  c o n v i c t e d  o f  t h e  
f e l o n y  o r  w n e c h e r  t h e  f e l o n y  c o u l d  n e  p r o v e n  
i n  t h e  t o r t  a c t i o n .

S e c t i o n  5 0 2 .  C h a n g e s  t c  s t a t u t a  o c  l i m i t a t i o n  f o r
n e a i t h  c a r e  i n j u r i e s

1 .  P r e s e n t  L a w .  RCW 4 . 1 6 . 3 5 0  p r o v i d e s  g e n e r a l l y  t h a t  
a c t i o n s  a g a i n s t  h e a l t h  c a r e  p r o v i d e r s  f o r  
p r o f e s s i o n a l  n e g l i g e n c e  m u s t  c e  c o m m e n c e d  w i t h i n  
t h r e e  y e a r s  o f  t h e  a c t  c a u s i n g  i n g u r y  o r  o n e  y e a r  
a f t e r  d i s c o v e r y ,  b u t  i n  r .o e v e n t  a f t e r  m o r e  t h a n  
e i g h t  y e a r s .

2 .  Mew L a w .

a .  T h e  s t a t u t e  o f  l i m i t a t i o n s  i s  t o l l e d  i f  t h e r e  
i s  p r o o f  o f  f r a u d ,  i n t e n t i o n a l  c o n c e a l m e n t ,  
o r  p r e s e n c e  o f  a  f o r e i g n  b o d y  n o t  i n t e n d e d  t o  
h a v e  a  t n e r a p e u t i c  d i a g n o s t i c  e f f e c t  o r  
p u r p o s e  ( e . g .  s p o n g e s ) .

o .  T h e  k n o w l e d g e  o f  a  c u s t c a i a i  p a r e n t  o r
g u a r d i a n  i s  i m p u t e d  t o  a  p e r s o n  u n d e r  t h e  
a g e  o f  e i g h t e e n .
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3 .  C o m m e n t .  T h e  p r i n c i p a l  c h a n g e  i s  t h e  a t t e m p t  t o  
m a k e  m i n o r s  s u b j e c t  t c  t h e  s a m e  s t a c u t e  o f  
l i m i t a t i o n s  a s  a d u l t s .  T h e  c h a n g e  i s  m e a n t  t o  
l e s s e n  t h e  i n s u r a n c e  p r o b l e m s  o f  o b s t e t r i c i a n s  
a n a  p e d i a t r i c i a n s  w h o  a r e  n o w  l i a b l e  f o r  u p  t o  
2 6  y e a r s .

S e c t i o n  6 0 1 .  C h a n g e s  t c  r e g u l a t i o n  o f  i n d e m n i f i c a t i o n
a a r e e m e n t s

1 .  P r e s e n t  L a w .

a .  RCW 4 . 2 4 . 1 1 5  p r o v i d e s  g e n e r a l l y  t h a t ,  
i n d e m n i t y  a g r e e m e n t s  i n  c o n s t r u c t i o n  o r  
r e p a i r  c o n t r a c t s  f o r  r e a l  p r o p e r t y  t h a t  
i n d e m n i f y  f o r  l i a b i l i t y  f o r  b o d i l y  i n j u r y  
o r  p r o p e r t y  d a m a g e  a r e  v o i d  i f  t h e  d a m a g e s  
r e s u l t  f r o m  t h e  s o l e  n e g l i g e n c e  o f  t h e  
i n d e m n i  t e e .

b .  I n d e m n i f i c a t i o n  a g r e e m e n t s  a t t e m p t i n g  t o  
c i r c u m v e n t  w o c x e r s  c o m p e n s a t i o n  i m m u n i t y  a r e  
e n f o r c e a b l e  o n l y  i f  t h e y  c l e a r i y  a n d  
s p e c i f i c a l l y  w a i v e  t h e  i m m u n i t y  e i t h e r  b y  s o  
s t a t i n g  c r  b y  s p e c i f i c a l l y  s t a t i n g  t n a c  t h e  
i n d e m n i t o r  a s s u m e s  l i a b i l i t y  f o r  a c t i o n s  b y  
i t s  o w n  e m p l o y e e s .  B r o w n  v .  P r i m e  
C o n s t r u c t i o n  C o . .  1 0 2  w n . 2 a  2 3 5 ,  6 8 4  P . 2 d
7 3  ( 1 9 8 4 ) .

2 .  New L a w .

a .  I n d e m n i t y  a g r e e m e n t s  c o v e r e d  b y  RCW 4 . 2 4 . 1 1 5  
a r e  e n f o r c e a b l e  o n l y  t o  t h e  e x t e n t  o f  t h e  
i n d e m n i t o r ' s  n e g l i g e n c e  a n d  o n l y  i f  t h e  
a g r e e m e n t  e x p r e s s l y  p r o v i d e s  t h e r e f o r .

b .  A n y  w a i v e r  o f  a n  e m p l o y e r ' s  w o r k e r s  
c o m p e n s a t i o n  i m m u n i t y  m u s t  b e  " s p e c i f i c  a n d  
e x p r e s s "  a n a  " m u t u a l l y  n e g o t i a t e d "  b y  t h e  
p a r t i e s  .

3 .  C o m m e n t s .

a .  T n e  c h a n g e s  s e e m  t o  h a v e  b e e n  l a r g e l y
p r o v o K e d  b y  t h e  r i s i n g  t i d e  o f  l i a b i l i t y  
l a w s u i t s  a n d  t h e  i n c r e a s i n g  t e n d e n c y  o f  
g e n e r a l  c o n t r a c t o r s  t o  f o r c e  s u b c o n t r a c t o r s
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t o  i n d e m n i f y  t h e m  f o r  a l l e g e d l y  c o n c u r r e n t  
n e g l i g e n c e  .

b .  I n d e m n i f i c a t i o n  a g r e e m e n t s  m u s t  c o n t a i n  t h e  
n e w  l i m i t a c i o n  o r  t h e y  a r e  n o t  v a l i d .

c .  T h e  r e q u i r e m e n t s  f o r  w a i v i n g  w o r k e r s  
c o m p e n s a t i o n  i m m u n i t y  a r e  n o w  d i f f e r e n t  f r o m  
t h o s e  s p e c i f i e d  i n  B r o w n ,  s u p r a .

4 .  e f f e c t . .  T h e  c h a n g e s  c o u l d  h a v e  a  s i g n i f i c a n t
e f f e c t  o n  s t a t e  a n d  l o c a l  g o v e r n m e n t s  w h i c h  o f t e n  
r e q u i r e  c o n t r a c t o r s  t c  i n d e m n i f y  t h e m  f o r  l i a b i l i t y  
l a w s u i t s  r e l a t e d  t c  c o n s t r u c t i o n  o f  h i g r . w a y s  a n d  
o t h e r  p u b l i c  f a c i l i t i e s .  T h e  r e s u l t  c o u l d  b e  a n  
i n c r e a s e  o f  l i t i g a t i o n  a n d  e x p e n s e s  f o r  g o v e r n m e n t  
i n  t h i s  s t a t e .

S e c t i o n s  7 0 1 - 7 0 2 .  C h a n g e s  i n  t h e  s p e c i a l  b u i l d e r s
s t a t u t e  o f  r e p o s e

1 .  P r e s e n t  L a w .

a .  RCW 4 . 1 5 . 3 1 0  p r o v i d e s  g e n e r a l l y  t n a t  c l a i m s  
a r i s i n g  f r o m  c o n s t r u c t i o n ,  r e p a i r ,  d e s i g n ,  
e t c .  o f  i m p r o v e m e n t s  o n  r e a l  p r o p e r t y  a r e  
b a r r e d  i f  t h e y  d o  n o t  a c c r u e  w i t h i n  s i x  
y e a r s  o f  s u b s t a n t i a l  c o m p l e t i o n  o f  
c o n s t r u c t i o n  o r  t e r m i n a t i o n  o f  s e r v i c e s ,  
w h i c h e v e r  i s  l a t e r .

b .  RCW 4 . 1 6 . 1 6 0  e x c e p t e d  " a c t i o n s  b r o u g h t  i n  
t h e  n a m e  o r  f o r  t h e  b e n e f i t  o f  t h e  s t a t e "  
f r o m  t h e  s i x  y e a r  s t a t u t e .  S e e  B e l l e v u e  
S c h o o l  D i s t .  v .  B r a t l e r  C a n s t r .  , 1 0 0
Wn , 2 d  77  6 , 6 7 5  P . 2 a  T T 2  C T '9 a 4 ) .

c .  M a n u f a c t u r e r s  a l s o  h a v e  t h e  b e n e f i t  o f  t h e  
s i x  y e a r  s t a t u t e .  H i g h g m i t h  v .  J . C .
P e n n e y , 3 9  Wn .  A p p . 5 7 ,  6 9 1  P . 2 d  9 7 6  
( 1 9 8 4 )  ( d e f e c t i v e  e s c a l a t o r ) .

2 .  New L a w .

a .  T h e  s i x  y e a r  s t a t u t e  n o w  a t p l i e s  t o  a c t i o n s  
b y  t h e  s t a t e ,  " o v e r r u l i n g "  B e l l e v u e  S c h o o l  
D i s t r i c t ,  s u p r a  .
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b .  T h e  s i x  y e a r  s t a t u t e  n o  l o n g e r  a p p l i e s  t o
a c t i o n s  a g a i n s t  m a n u f a c t u r e r s ,  " o v e r r u l i n g "  
H i g h s m i t h , s u p r a .

T h i s  

S e c t i o n  

1 .

S e c t i o n

2 .

2 .

8 0 1 .  P e r i o d i c  p a y m e n t  o f  a w a r d s  f o r  f u t u r e  
e c o n o m i c  d a m a g e s

w i l l  b e  d i s c u s s e d  i n  a  s e p a r a t e  s e c t i o n  b e l o w .

9 0 1 .  L i m i t a t i o n  c f  n e g l i g e n c e  p e r  s e

P r e s e n t  L a w .

V i o l a t i o n  o f  a  s t a t u t e  o r  r e g u l a t i o n  w i t h  
t h e  f o r c e  o f  l a w  c o u l d  b e  n e g l i g e n c e  p e r  s e  
i f  c e r t a i n  c r i t e r i a  a r e  m e t .  S e e  M i n a  v .  
B o i s e - C a s c a d e  C o r o . ,  1 0 4  W n . 2 d  696"^ 7 l 0  
P . ' 2 d  1 0 4  1 1 9 8  5 ) .

New L a w .

a .  V i o l a t i o n  o f  a  s t a t u t e ,  o r d i n a n c e  o r  
r e g u l a t i o n  i s  n o t  n e g l i g e n c e  p e r  s e  e x c e p t  
f o r  s t a t u t e s ,  o r d i n a n c e s ,  o r  r e g u l a t i o n s  
r e l a t e d  t o  e l e c t r i c a l  f i r e  s a f e t y ,  s mo x . e  
a l a r m s ,  o r  d r i v i n g  u n d e r  t h e  i n f l u e n c e  o f  
i n t o x i c a t i n g  l i q u o r  o r  d r u g s .

b .  V i o l a t i o n s  o f  s t a t u t e s ,  r e g u l a t i o n s  a n a  
o r d i n a n c e s  c a n  b e  c o n s i d e r e d  b y  t n e  t r i e r  
o f  f a c t  a s  e v i d e n c e  o f  n e g l i g e n c e .

C o m m e n t s  .

a .  T h e  n e w  l a w  o u t s  s t a t u t e s ,  o r d i n a n c e s ,  a n d  
r e g u l a t i o n s  w i t h  t h e  f o r c e  o f  l a w  i n  t h e  
s a m e  c a t e g o r y  a s  r e g u l a t i o n s  w i t h o u t  t h e  
f o r c e  o f  l a w .  S e e  E n g e n  v .  A r n o l d ,
6 1  W n . 2 d  6 4 1 ,  3 7 9  P . 2 d  9 9 0  ( 1 9 6 3 ) .

b .  T h e  c n a n g e  d o e s  n o t  a f f e c t  t n e  r u l e  t h a t  a  
s t a t u t e  m a y  c r e a t e  a  p r i v a t e  c a u s e  o f  a c t i o n .  
S e e  L o v e r i a o e  v .  S c h i l l b e r a ,  1 7  W n . Ad d .
9 6 ,  5 6 1  P . 2 d  1 1 0 7  ( 1 9 7 7 ) .

E f f e c t .  T h e  a b o l i t i o n  o f  n e g l i g e n c e  p e r  s e  w i l l  
l i k e l y  h a v e  l i t t l e  e f f e c t  o n  m a n y  a c t i o n s  b e c a u s e  
b o t h  p l a i n c i f f  a n d  d e f e n d a n t  v i o l a t e  s t a t u t e s ,
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e t c . ,  w h i c h  l e a d  t o  d e t e r m i n a t i o n s  o f  n e g l i g e n c e  
p e r  s e . H o w e v e r ,  i t  c o u l d  h e l p  s t a t e  a n d  l o c a l  
g o v e r n m e n t s  i n  h i g h w a y  c a s e s  w h e r e  t h i n g s  s u c h  a s  
t h e  M a n u a l  o n  U n i f o r m  T r a f f i c  C o n t r o l  D e v i c e s  
h a v e  t h e  f o r c e  o f  l a w  a n d  c a n  r e s u l t  i n  u n f a v o r a b l e  
i n s t r u c t i o n s  o r  s u m m a r y  j u d g m e n t s  o n  t h e  i s s u e  o f  
n e g l i g e n c e  f o r  m i n o r  d e v i a t i o n s  f r o m  r e q u i r e d  
p r a c t i c e s  o r  d e v i c e s .

J .  S e c t i o n  9 0 2 .  D e f e n s e  b a s e d  o n  l i q u o r  o r  d r u g  u s e

1 .  P r e s e n t  l a w .  T h e  u s e  o f  a l c o h o l  o r  d r u q s  b y  a  
p l a i n t i f f  i s  a  m a t t e r  t o  b e  c o n s i d e r e d  a s  
c o m p a r a t i v e  n e g l i g e n c e  b u t  i t  d e e s  n o t  p r o v i d e  a  
c o m p l e t e  d e f e n s e  t o  a n  a c t i o n  f o r  p e r s o n a l  
i n j u r i e s  o r  d e a t h .

2 .  New L a w .

a .  I n  a n  a c t i o n  f o r  p e r s o n a l  i n j u r i e s  o r  d e a t h ,  
i f  t h e  p l a i n t i f f  w a s  u n d e r  t h e  i n f l u e n c e  o f  
l i q u o r  o r  d r u g s  a n d  t h i s  c o n t r i b u t e d  m o r s  
t h a n  50% t o  h i s  i n j u r i e s  o r  d e a t h ,  h e  i s  
b a r r e d  f r o m  r e c o v e r y .

b .  I f  t h e  a m o u n t  o f  a l c o h o l  i n  t h e  p l a i n t i f f ' s  
b l o o d  w a s  Q . L 0 %  o r  m o r e ,  i t  i s  c o n c l u s i v e  
p r o o f  t h a t  t h e  p l a i n t i f f  w a s  u n d e r  t h e  
i n f l u e n c e .

C o m m e n t .  An i n t e r e s t i n g  q u e s t i o n  i s  w h e t h e r  t h e  
j u r y  w i l l  b e  i n s t r u c t e d  c o n c e r n i n g  t h i s  l a w  o r  
w h e t h e r  t h e  j u r y  w i l l  s i m p l y  b e  g i v e n  a n  
i n t e r r o g a t o r y  a s k i n g  f o r  t h e  p e r c e n t a g e  
c o n t r i b u t i o n  o f  a l c o h o l  t o  a n  a c c i d e n t .  I n  t h e  
f o r m e r  c a s e ,  t h e  j u r y  c c u i d  s t e e r  t h e  v e r d i c t  o n e  
w a y  o r  t h e  o t h e r  d e p e n d i n g  o n  i t s  v i e w  o f  d r i n k i n g .

4 .  E f f e c t .  T h i s  c h a n g e  c o u l d  b e  h e l p f u l  t o  s t a t e  a n c  
l o c a l  g o v e r n m e n t s  i n  h i g h w a y  c a s e s .  I t  m i g h t  
r e s u l t  i n  l e s s  c l a i m s  a n d  l o w e r  s e t t l e m e n t s  a n d  
v e r d i c t s  .

K.  S e c t i o n s  9 0 3 - S 0 5 .  S p e c i a l  r u l e s  f o r  d i r e c t o r s  a n d
o f f i c e r s  o f  n o n - p r o f i t  c o r p o r a t i o n s ,  s c h o o l  d i s t r i c t s  
a n d  h o s p i t a l s .



1 .  P r e s e n t  L a w .  T h e r e  a r e  n o  s p e c i a l  r u l e s  o n
l i a b i l i t y  o f  d i r e c t o r s  a n d  o f f i c e r s  o f  n o n - p r o f i
c o r p o r a t i o n s ,  s c h o o l  d i s t r i c t s  a n d  h o s p i t a l s .

2 .  New L a w .

a .  D i r e c t o r s  a n d  o f f i c e r s  o f  n o n - p r o f i t
c o r p o r a t i o n s  a n d  s u p e r i n t e n d e n t s  o f  s c h o o l  
d i s t r i c t s  a r e  n o t  c i v i l l y  l i a b l e  f o r  a c t s  
o r  o m i s s i o n s  i n  t h e  s c o p e  o f  t h e i r  o f f i c i a l  
c a p a c i t i e s  u n l e s s  t h e  a c t s  o r  o m i s s i o n s  
c o n s t i t u t e  c r o s s  n e g l i g e n c e .

fc.  D i r e c t o r s  o f  h o s p i t a l s  a r e  n o t  i n d i v i d u a l l y  
l i a b l e  f o r  i n j u r i e s  b y  a  h e a l t h  c a r e  
p r o v i d e r  g i v e n  p r i v i l e g e s  u n l e s s  t h e  g r a n t  
o f  p r i v i l e g e s  c o n s t i t u t e s  g r o s s  n e g l i g e n c e .

3 .  C o m m e n t s .

a .  T h e  g r o s s  n e g l i g e n c e  s t a n d a r d  m a y  n o t  b e  
m u c h  b e t t e r  t h a n  a  r e g u l a r  n e g l i g e n c e  
s t a n d a r d .

b . D o e s  t h e  p r o v i s i o n  t h a t  d i r e c t o r s  a n d  
o f f i c e r s  o f  n o n - p r o f i t  c o r p o r a t i o n s  a n d  
s c h o o l  d i s t r i c t s  n o t  b e  " c i v i l l y  l i a b l e "  
m e a n  t h a t  t n e  n e w  l a w  a l s o  g o v e r n s  s u c h  
t h i n g s  a s  d i s c r i m i n a t i o n  a c t i o n s ' ?

L .  S e c t i o n s  9 0 6 - 9 0 9 .  I n s u r a n c e  p r o v i s i o n s

T h e  i n s u r a n c e  c o m m i s s i o n e r  m u s t  a d o p t  
r e g u l a t i o n s  r e q u i r i n g  c a s u a l t y  i n s u r a n c e  c o m p a n i e s  
t o  f o r m  a  m a r k e t  a s s i s t a n c e  p l a n  t c  a s s i s t  p e r s o n s  
a n d  e n t i t i e s  i n  o b t a i n i n g  c a s u a l t y  i n s u r a n c e .

T h e  i n s u r a n c e  c o m m i s s i o n e r  i s  r e q u i r e d  t o  
det ermi ne i f  p o l i c y n c i d e r s  s h o u l d  r e c e i v e  a  c r e d i t  
i n  c a s u a l t y  r a t e  f i l i n g s .

T h e  i n s u r a n c e  c o m m i s s i o n e r ,  a s  c h a i r m a n  o f  t h e  
t h e  t o r t  r e f o r m ,  s t u d y  c o m m i s s i o n ,  m u s t  r e q u i r e  t n e  
t a s k  f o r c e  t o  s t u d y  t h e  e f f e c t i v e n e s s  o f  j o i n t  
u n d e r w r i t i n g  a u t n o r i t i e s  t h r o u g h  t h e  U n i t e d  S t a t e s .

T h e  i n s u r a n c e  c o m m i s s i o n e r  m u s t  r e p o r t  t o  t h e  
l e g i s l a t u r e  b y  1 / 1 / 9 1  o n  t h e  e f f e c t s  o f  t h i s  a c t  o n  
i n s u r a n c e  r a t e s ,  a v a i l a b i l i t y  a n d  t h e  i m p a c t  o n  
t h e  c i v i l  j u s t i c e  s y s t e m .
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M. S e c t i o n s  9 1 0  a n d  9 1 2 .  E f f e c t i v e  d a t e

E x c e p t  f o r  s e c t i o n s  2 0 2 ,  6 0 1  a n d  9 0 4 ,  t h e  a c t  
a p p l i e s  t o  a l l  a c t i o n s  f i l e d  o n  o r  a f t e r  3 / 1 / 8 6 .  
S e c t i o n  9 0 4  ( s c h o o l  d i s t r i c t s )  t a k e s  e f f e c t  
i m m e d i a t e l y .

N .  S e c t i o n  9 1 1 .  S e v e r a b i l i t y

I I I .  S e c t i o n  3 0 1 .  L i m i t a t i o n  o n  n o n - e c o n e m i c  d a m a g e s

A .  P r e s e n t  L a w .  T h e r e  i s  n o  l i m i t a t i o n  o n  n o n - e c o n o m i c  
d a m a g e s  a s  s u c h .  P u n i t i v e  d a m a g e s  a r e  a g a i n s t  
p u b l i c  p o l i c y  i n  W a s h i n g t o n .  S e e  B a r r  v .  
i n t e r b a y  C i t i z e n s  B a n k ,  9 6  W n . 2 d  6 9 2 ,  6 4 9
? . 2 d  8 2 7  ( 1 9 8 1 ) .

B .  New L a w .

1 .  A c l a i m a n t  s e e k i n g  d a m a g e s  f o r  p e r s o n a l  i n j u r y  
o r  d e a t h  c a n n o t  r e c o v e r  a  j u d g m e n t  f c r  n o n ­
e c o n o m i c  d a m a g e s  - w h i c h  e x c e e d s  t h e  r e s u l t  o f  
m u l t i p l y i n g  u . 4 3  t i m e s  t h e  a v e r a g e  a n n u a l  
w a g e  a n d  t i m e s  t n e  l i f e  e x p e c t a n c y  c f  t h e  
o e r s o n  i n c u r r i n g  t h e  n o n - e c o n o m i c  d a m a g e s .

a .  T n e  a v e r a g e  a n n u a l  w a g e  i s  t h e  w a g e  
d e t e r m i n e d  u n d e r  RCW 5 0 . 0 4 . 3 5 5 .

b .  L i f e  e x p e c t a n c y  i s  d e t e r m i n e d  b y  t a b l e s  
a d o p t e d  b y  t h e  i n s u r a n c e  c o m m i s s i o n e r .
A c l a i m a n t ' s  l i f e  e x p e c t a n c y  c a n n o t  b e  
l e s s  t h a n  f i f t e e n  y e a r s .

c .  N o n - e c o n o m i c  d a m a g e s  a r e  d e f i n e d  t o  b e  
s u b j e c t i v e  n o n - m o n e t a r y  l o s s e s ,  i n c l u d i n g  
s u c h  t h i n g s  a s  p a i n  a n d  s u f f e r i n g ,  
m e n t a l  a n g u i s h ,  a n a  d i s a b i l i t y  a n d  
d i s f i g u r e m e n t .  E c o n o m i c  d a m a g e s  a r e  
a l s o  d e f i n e d ,  b u t  t h i s  t e r m  i s  n o t  u s e d  
i n  t h i s  s e c t i o n .

2 .  D e r i v a t i v e  c l a i m s ,  s u c h  a s  l o s s  c f  c o n s o r t i u m ,  
a s s e r t e d  b y  p e r s o n s  w h o  d i d  n o t  s u s t a i n  b o d i l y  
i n j u r y  a r e  i n c l u d e d  w i t h i n  t h e  l i m i t a t i o n  or.  
c l a i m s  f o r  n o n - e c o n o m i c  d a m a g e s  a r i s i n g  f r o m  
t h e  s a m e  b o d i l y  i n j u r y .
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3 .  T h e  j u r y  i s  n o t  i n f o r m e d  of .  t h e  l i m i t a t i o n  o n  
d a m a g e s .

C o m m e n t s .

1 .  T h e  a v e r a g e  a n n u a l  w a g e  i s  u s e d  t o  d e t e r m i n e
u n e m p l o y m e n t  b e n e f i t  a m o u n t s ,  I t  i s  d e t e r m i n e d  
b y  J u n e  1 5  o f  e a c h  y e a r  f r o m  d a t a  f o r  t h e  p r e v i o u s  
c a l e n d a r  y e a r  b y  t h e  R e s e a r c h  a n d  S t a t i s t i c s  
s e c t i o n  o f  t h e  E m p l o y m e n t  S e c u r i t y  D e p a r t m e n t .
T h e  a v e r a g e  a n n u a l  w a g e  f o r  t n e  p a s t  f i v e  
y e a r s  i s  a s  f o l l o w s :

Y e a r Wa g e I n c r e a s e

1 9 8 5 1 8 , 6 9 9 3 . 4 %
1 9 8 4 1 8 , 0 9 2 1 . 8 %
1 9 8 3 1 7 , 7 7 1 1 . 4 %
1 9  8 2 1 7 , 5 3 3 4 . 0 %
1 9  8 1 1 6 , 8 5 5 3 . 8 %

2 .  T h e  n e w  l a w  d o e s  n o t  i n d i c a t e  w h e t h e r  t h e  
w a g e  f i g u r e  u s e d  i s  t n e  f i g u r e  f o r  t h e  y e a r  
o f  t h e  i n j u r y  o r  t h e  y e a r  o f  t h e  v e r d i c t .
T h i s  c o u l d  m a k e  a n  a p p r e c i a b l e  d i f f e r e n c e  i n  
t h e  t y p i c a l  t o r t  c a s e  w h i c h  i s  t r i e d  f o u r  o r  
f i v e  y e a r s  a f t e r  t h e  i n j u r y .

3 .  T h e r e  m i g h t  b e  s o m e  q u e s t i o n  c o n c e r n i n g  
w h e t h e r  t h e  l i m i t  i s  m e a n t  t o  a p p l y  t o  a l l  
p e r s o n a l  i n j u r y  c l a i m s  o r  o n l y  t o  " b o d i l y  
i n j u r y "  c l a i m s .  T h i s  m i g h t  m a k e  a  
d i f f e r e n c e  f o r  s u c h  c l a i m s  a s  f a l s e  a r r e s t  
a n d  d e f a m a t i o n .

4 .  T h e  n e w  l a w  d o e s  n o t  s p e c i f y  h o w  t n e  l i m i t  
w i l l  b e  a p p o r t i o n e d  b e t w e e n  t n e  p r i n c i p a l  
c l a i m a n t  a n d  a r . v  d e r i v a t i v e  c l a i m a n t s  o r  
a m o n g  t n e  v a r i o u s  d e r i v a t i v e  c l a i m a n t s .
S o m e  c l a i m s  m i g h t  a l s o  r a i s e  t h e  q u e s t i o n  
c f  w h o s e  l i f e  d e t e r m i n e s  t h e  l i m i t ,  e . g . ,  
a  c l a i m  b y  a  s u r v i v i n g  s p o u s e  a n d  c h i l d r e n  
f o r  " d e r i v a t i v e "  i n j u r i e s  r a t h e r  t h a n  i n j u r i e s  
o f  t h e  d e c e a s e d .

5 .  O n e  s t a t e  h a s  u p h e l d  a  l i m i t  o n  n o n - e c o n o m i c  
d a m a g e s  i r .  m e d i c a l  m a l p r a c t i c e  c a s e s  a n d  
o n e  s t a t e  h a s  i n v a l i d a t e d  s u c n  a  l i m i t .

i i



S e e  F e i n  v .  P e r m ? . n e n t a  M e d i c a l  G r o u p /
6 9 5 P . 2 a  6 6 5  ( C a l  . , 1 9 8 5 )  ( u p n e i a ) ; 'C a r s o n  
v .  M a u r e r , 1 2 0  N . H .  9 2 5  ( 1 9 8 0 ) .  T h e  
W a s h i n g t o n  l a w  i s  d i f f e r e n t  b e c a u s e  i t  
a p p l i e s  t o  a l l  p e r s o n a l  i n j u r y  a c t i o n s ,  i t  
h a s  a  r e l a t i v e l y  h i g h  l i m i t ,  i t  i s  a d j u s t e d
f o r  i n f l a t i o n ,  a n d  i t  v a r i e s  w i t h  a g e ,

6 .  S e e  A p p e n d i x  A f o r  a n  e x a m p l e  o f  a  c a l c u l a t i o n
o f  t h e  l i m i t a t i o n .

D .  E f f e c t .

1 .  I m p l e m e n t a t i o n  o f  t h e  l i m i t  w i l l  r e q u i r e  a n
i t e m i z e d  j u r y  v e r d i c t  f o r m  w h i c h  m o s t
d e f e n s e  l a w y e r s  b e l i e v e  i s  a n  a d v a n t a g e  f o r  
p l a i n t i f f s  .

2 .  P l a i n t i f f s '  a t t o r n e y s  a r g u e  t h a t  t h e  l i m i t  
p e n a l i z e s  t h e  m o s t  s e v e r e l y  i n j u r e d  c l a i m a n t s  
m o r e  t h a n  o t h e r  c l a i m a n t s .  T h i s  i s  p r o b a b l y  
n o t  t r u e  b e c a u s e  t h e  s e v e r e  i n j u r y  c a s e s  
u s u a l l y  h a v e  l a r g e  c l a i m s  f o r  f u t u r e  m e d i c a l ,  
w a g e  l o s s ,  a n d  c a r e  c o s t s .  C u r r e n r .  p r a c t i c e  
a l l o w s  t h e s e  c o s t s  t o  b e  i n f l a t e d  o r  o v e r ­
s t a t e d  t o  s u c n  a  d e g r e e  t n a t  n o n - e c o n o m i c  
d a m a g e s  b e c o m e  l e s s  s i g n i f i c a n t .  T h e  
g r e a t e s t  e f f e c t  o f  t h e  l i m i t  p r o b a b l y  w o u l d  
b e  i n  s m a l l  t o  m e d i u m  s i z e  c a s e s  w i t h o u t  
l a r g e  f u t u r e  d a m a g e s .  I t  m i g h t  m a k e  t h e s e  
c a s e s  m o r e  p r e d i c c a b l e  a n d  e a s i e r  t o  s e t t l e .

3 .  T h e  l i m i t  w i l l  l i k e l y  t e n d  t o  m a k e  p l a i n t i f f s  
p l a c e  m o r e  e m p h a s i s  or .  e c o n o m i c  d a m a g e s .
S i n c e  t h e s e  d a m a g e s  a r e  m o r e  s t r o n g l y  b a s e d
c n  f a c t ,  i t  m i g h t  b e  s o m e w h a t  e a s i e r  t o  d e f e n d  
s o m e  c l a i m s .

I V .  S e c t i o n  4 0 1 - 4 0 3 .  A p p o r t i o n m e n t  o f  d a m a g e s  a m o n g  t o r t f e a s o r s  

A ,  P r e s e n t  L a w .

1 .  J o i n t  a n d  s e v e r a l  l i a b i l i t y  r e q u i r e s  a  t o r t  
f e a s o r  t o  m a k e  f u l l  c o m p e n s a t i o n  t o  a  
p l a i n t i f f  i f  h e  i s  t h e  p r o x i m a t e  c a u s e  o f  a n  
i n d i v i s i b l e  h a r m  t o  p l a i n t i f f .  T h e  p r a c t i c a l  
e f f e c t  i s  t h a t  a  d e f e n d a n t  w i t h  l \  
r e s p o n s i b i l i t y  c a r .  b e  s u e d  a n d  m a d e  t o  p a y
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a l l  o f  a  p l a i n t i f f ' s  d a m a g e s  w h i l e  t h e  
d e f e n d a n t ( s )  w i t h  99% r e s p o n s i b i l i t y  a r e  
n o t  s u e d .

2 .  * f  a  d e f e n d a n t  p a y s  m o r e  t h a n  h i s  f a i r  s h a r e  
b y  w a y  o f  v e r d i c t  o r  a  s e t t l e m e n t  w h i c h  
e x t i n g u i s h e s  c o - d e f e n d a n t ( s ) '  l i a b i l i t y ,  
d e f e n d a n t  c a n  s u e  c o - d e f e n d a n c (  s ) f o r  
c o n t r i b u t i o n .  T h i s  h a s  n o  v a l u e  i f  c o -
d e f  e n d a n t ( 3 ) h a s  n o  a s s e t s .  C h a p t e r  4 . 2 2  RCW

3 .  I f  a  d e f e n d a n t  s e t t l e s  w i t h  a  p l a i n t i f f  b u t  
d o e s  n o t  e x t i n g u i s h  c o ~ d e f e r . d a r . t (  s )  l i a b i l i t y  
c o - d e f e n d a n t (  s  1 r e c e i v e s  a  c r e d i t  a g a i n s t  
t h e  e v e n t u a l  v e r d i c t  f o r  t h e  a m o u n t  o f  t h e  
s e t t l e m e n t  ( o r  t h e  r e a s o n a b l e  v a l u e  o f  i t  i f  
i t  w a s  t o o  l o w ) .  C . ' . a p t e r  4 . 2 2  RCW.

4 .  I f  a n  i n j u r e d  w o r k e r  c o v e r e d  b y  w o r k e r s  
c o m p e n s a t i o n  r e c e i v e s  a  r e c o v e r y  f r o m  a  
" t h i r d  p a r t y " , -  75% o f  t h e  r e c o v e r y  m u s t  b e  
r e p a v e d  t o  t h e  D e p a r t m e n t  o f  L a b o r  a n d  
I n d u s t r i e s  u n t i l  i t s  l i e n  i s  r e p a y e d .
C h a p t e r  5 1 . 2 4  RCW.

New L a w .

1 .  E a c h  d e f e n d a n t  i s  l i a b l e  o n l y  f o r  h i s  
p e r c e n t a g e  o f  f a u l t  c o m p a r e d  t o  a i l  t n e  
f a u l t  w h i c h  c o n t r i b u t e d  t o  t h e  i n j u r y ,  
i n c l u d i n g  t h e  f a u l t  c f  n o n - p a r t i e s ,  r e l e a s e d  
p e r s o n s ,  i m m u n e  p e r s o n s ,  a n d  e t h e r  p e r s o n s  
w i t h  d e f e n s e s  .

a .  T h e  t r i e r  o f  f a c t  d e t e r m i n e s  t h e  
p e r c e n t a g e  o f  f a u l t  a t t r i b u t a b l e  t o  
a l l  p e r s o n s  w h o  h a v e  f a u l t .

b .  J u d g m e n t  i s  e n t e r e d  a g a i n s t  e a c h  
d e f e n d a n t  f o r  t h a t  d e f e n d a n t ' s  
p r o p o r t i o n a t e  s h a r e  o f  f a u l t ,  b u t  
j u d g m e n t  i s  n o t  e n t e r e d  a g a i n s t  
r e l e a s e d  o r  i m m u n e  d e f e n d a n t s  o r  
t h o s e  t h a t  p r e v a i l e d  o n  a  d e f e n s e .

2 .  A d e f e n d a n t  i s  r e s p o n s i b l e  f o r  p a y m e n t  c f  
a n o t h e r  p e r s o n ' s  s h a r e  o f  d a m a g e s  w h e n  t h e y  
w e r e  a c t i n g  i n  c o n c e r t  o r  w h e n  t h e  p e r s o n  
w a s  t h e  d e f e n d a n t ' s  a g e n t  o r  s e r v a n t .
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3 .  I f  a  c l a i m a n t  w a s  n o t  a t  f a u l t  t h e  d e f e n d a n t s  
a g a i n s t  wh o m j u d g m e n t  w a s  e n t e r e d  a r e  
j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  t h e i r  
p r o p o r t i o n a t e  s h a r e  o f  d a m a g e s ,  C o n t r i b u t i o n  
c o n t i n u e s  t o  a p p l y  t o  t h e  j o i n t  a n d  s e v e r a l  
l i a b i l i t y .

4 ,  T h e  n e w  l a w  d o e s  n o t  a f f e c t  a c t i o n s  r e l a t e d  
t o  h a z a r d o u s  w a s t e s  o r  s u b s t a n c e s ,  s o l i d  
w a s t e  d i s p o s a l  s i t e s ,  t o r t i o u s  i n t e r f e r e n c e s  
w i t h  b u s i n e s s  c o n t r a c t s  o r  r e l a t i o n s ,  a n d  
m a n u f a c t u r e  o r  m a r k e t i n g  o f  a  f u n g i b l e  
p r o d u c t  i n  a  g e n e r i c  f o r m ,

3 .  I f  a n  i m m u n e  e m p l o y e r  o r  c o - e m p l o y e e  a r e  
f o u n d  t o  b e  a t  f a u l t  b y  t h e  t r i e r  o f  f a c t  
i n  a  t h i r d - p a r r y  a c t i o n ,  t h e  i n j u r e d  w o r k e r  
d o e s  n o t  h a v e  t o  r e p a y  h i s  w o r k e r s  
c o m p e n s a t i o n  b e n e f i t s  a n d  c a n  c o n t i n u e  t o  
r e c e i v e  b e n e f i t s  d e s p i t e  h i s  t o r t  r e c o v e r y .

C . C o m m e n t s  .

1 .  T h e  n e w  l a w  w i l l  l i k e l y  r e q u i r e  a  v e r d i c t  f o r m  
l i s t i n g  a l l  p e r s o n s  a g a i n s t  wh o m d e f e n d a n t s  
h a v e  p r o d u c e d  e v i d e n c e  o f  s o m e  f a u l t .  An 
a l t e r n a t i v e  w o u l d  b e  t o  l i s t  o n l y  p a r t i e s  o n  
t h e  v e r d i c t  f o r m  a n d  a l l o w  t h e  j u r y  t o  
a l l o c a t e  l e s s  t h a n  1 0 0 4  o f  t h e  f a u l t  t o  t h o s e  
p a r t i e s  w i t h  t h e  r e m a i n d e r  o f  t h e  f a u l t  
p r e s u m a b l y  b e i n g  a s s i g n e d  t o  t h e  i m m u n e  
p e r s o n s ,  n o n - p a r t i e s ,  e t c . ,  wh o  a r e  n o t  o n  
t h e  v e r d i c t  f o r m .

2 .  T h e  n e w  l a w  m a k e s  a  d e f e n d a n t :  r e s p o n s i b l e  o n l y  
f o r  h i s  s h a r e  o f  f a u l t  e x c e p t  f o r  s o m e  j o i n t  
a n d  s e v e r a l  l i a b i l i t y  e x p o s u r e  i f  t h e  p l a i n t i f f  
i s  i n n o c e n t .

3 .  I m m u n e  p e r s o n s ,  r e l e a s e d  p a r t i e s ,  n o n - p a r t i e s ,  
e t c . ,  a r e  a l w a y s  a s s i g n e d  t n e i r  s h a r e  o f  
f a u l t  w h i c h  o t h e r  d e f e n d a n t s  d o  n o t  h a v e  t o  
o a v  f o r .  S v e - ’ a n  " i n n o c e n t "  p l a i n t i f f  a c e s  • 
n o t  r e c e i v e  a n  a w a r d  f o r  t h e  s h a r e s  a s s i g n e d  
t o  t h e s e  p e r s c n s - - h e  h a s  j o i n t  a n d  s e v e r a l  
l i a b i l i t y " o n l y  a g a i n s t  d e f e n d a n t s  a g a i n s t - w h o m  
j u d g m e n t  i s  e n c e r e a .  T h i s  i s  n a r r o w e r  t h a n  
p r e s e n t  l a w .
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4 .  S e e  A p p e n d i x  3  f o r  e x a m p l e s  o f  t h e  a p p o r t i o n m e n t  
o f  d a m a g e s  a m o n g  t o r t f e a s o r s .

D .  E f f e c t .

1 .  T h e  e f f e c t  o f  t n e  n e w  l a w  o n  s t a t e  a n d  l o c a l  
g o v e r n m e n t  l i a b i l i t y  s h o u l d  b e  f a v o r a b l e .
F o r  i n s t a n c e ,  i n  m u l t i - p a r t y  h i g h w a y  c a s e s ,  
a  c o m p a r a t i v e l y  n e g l i g e n t  p l a i n t i f f  w o u l d  
l i K e l y  r e c e i v e  o n l y  a  s m a l l  a w a r d  f r o m  t h e  
h i g h w a y  a g e n c y ,  e v e n  i f  t h e  o t h e r  d e f e n d a n t s  
h a d  l i t t l e  i n s u r a n c e .

2 .  T r i a l  l a w y e r s  a r g u e  t h a t  s e v e r a l  l i a b i l i t y  
w i l l  i n h i b i t  s e t t l e m e n t  a n d  i n c r e a s e  c o u r t  
c o n g e s t i o n . T h e y  c o n t e n d  t h a t  p l a i n t i f f s  w i l l  
n o t  w a n t  t o  s e t t l e  i f  t h e  j u r y  c o u l d  a s s i g n
a  l a r g e r  p e r c e n t a g e  o f  f a u l t  t o  t h e  r e l e a s e d  
p a r t y .  T h i s  m i g h t  n o t  b e  t r u e  i n  c a s e s  w h e r e  
p l a i n t i f f ,  i s  a l s o  n e g l i g e n t  a n d  a  d e f e n d a n t  
w i l l  s e t t l e  f o r  i n s u r a n c e  l i m i t s - - w h e t h e r  
t h a t  d e f e n d a n t  i s  a t  t r i a l  o r  n o t ,  t h e  j u r y  
c a n  a s s i g n  t o  h i m  h i s  p r o p o r t i o n a t e  s h a r e  o f  
f a u l t  a n d  t h e r e  i s  n o  j o i n t  a n d  s e v e r a l  
l i a b i l i t y .  I t  i s  a l s o  p o s s i b l e  t h a t  t h e  
p r o s p e c t  o f  s e v e r a l  l i a b i l i t y  w i l l  s i m p l y  
r e d u c e  t h e  s e t t l e m e n t  v a l u e  o f  c a s e s  a g a i n s t  
d e e p  p o c k e t s  r a t h e r  t h a n  f r u s t r a t i n g  s e t t l e m e n t s .

3 .  S e v e r a l  l i a b i l i t y  m a y  r e d u c e  t h e  n u m b e r  a n d  
v a l u e  c f  w o r k e r s  c o m p e n s a t i o n  t h i r d - p a r t y  
l a w s u i t s .  F e w  i n j u r e d  w o r k e r s  w i l l  b e  
i n n o c e n t  a n d  t h u s  i t  i s  l i k e l y  t h a t  
s i g n i f i c a n t  s h a r e s  o f  l i a b i l i t y  i n  t h i r d -  
p a r t y  a c t i o n s  m a y  b e  a s s i g n e d  t o  i m m u n e  
e m p l o y e r s ,  f e l l o w  e m p l o y e e s ,  a n d  s a f e t y  
i n s p e c t o r s ,

a .  T h e  r e d u c t i o n  i n  v a l u e  c a u s e d  b y  s e v e r a l  
l i a b i l i t y  m i g h t  o e  p a r t l y  o f f s e t  b y  t h e  
c o n t i n u a n c e  o f  w o r k e r ' s  c o m p e n s a t i o n  
b e n e f i t s  a u t h o r i z e d  i f  t h e  e m p l o y e r  o r  
c o - e m p l o y e e s  a r e  d e t e r m i n e d  t o  b e  a t  
f a u l t .

b .  A n  i n j u r e d  w o r k e r  who  i s  " i n n o c e n t "  
w i l l  r e c e i v e  a  w i n d f a l l  i f  t h e  e m p l o y e r
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V .

o r  c o - e m p l o y e e  h a v e  o n l y  a  s m a l l  s h a r e  
o f  f a u l t .  T h e  w o r k e r  w i l l  r e c e i v e  
b o t h  w o r k e r s  c o m p e n s a t i o n  a n d  a  l a r g e  
t o r t  r e c o v e r y .

S e c t i o n  8 0 1 .  P e r i o d i c  p a y m e n t s  f o r  a w a r d s  o f  f u t u r e  
e c o n o m i c  d a m a g e s

P r e s e n t  L a w .  
a  l u m p  s u m .

F u t u r e  e c o n o m i c  d a m a g e s  a r e  p a y e d  i n  
RCW 4 . 5 6 . 2 4 0  p e r m i t s  a  c o u r t  t o  e n t e r  

j u d g m e n t  r e q u i r i n g  a  j u r y  v e r d i c t  t o  b e  p a y e d  i n  
t h e  f o r m  o f  a n  a n n u i t y  i f  t h e  c o u r t  f i n d s  t h a t  t h e  
i n j u r i e s  t o t a l l y  a n d  p e r m a n e n t l y  d i s a b l e  t h e  
p l a i n t i f f  .

B. New L a w .

I n  a  p e r s o n a l  i n j u r y  o r  p r o p e r t y  d a m a g e  a c t i o n  
b a s e d  o n  f a u l t ,  w h e r e  t h e  v e r d i c t  i s  $ 1 0 0 , 0 0 0  
o r  m o r e ,  t h e  c o u r t  m u s t ,  a t  t h e  r e q u e s t  o f  a  
p a r t y ,  e n t e r  a  j u d g m e n t  r e q u i r i n g  p e r i o d i c  
p a y m e n t  o f  f u t u r e  e c o n o m i c  d a m a g e s .

a .  2 a c h  p a r t y  m u s t  s u b m i t  a  p e r i o d i c  
p a y m e n t  p r o p o s a l .  T h e  c o n t e n t s  o f  
t h e  p r o p o s a l  a r e  s p e c i f i e d  b y  t n e  
l a w .

b .  S e c u r i t y  r e q u i r e d  b y  t n e  j u d g m e n t  
m u s t  b e  p o s t e d  w i t h i n  30  d a y s  o r  t h e  
j u d g m e n t  f o r  f u t u r e  d a m a g e s  w i l l  b e  
e n t e r e d  a s  a  l u m p  s u r a .

c .  T h e  c o u r t  h a s  t h e  d i s c r e t i o n  t o  e n t e r  
a  j u d g m e n t  f o r  p e r i o d i c  p a y m e n t s  
w h i c h  t h e  c o u r t  f i n d s  b e s t  p r o v i d e s  f o r  
t h e  c l a i m a n t ' s  f u t u r e  n e e d s .  T h e  
j u d g m e n t  c a n  b e  m o d i f i e d  b e c a u s e  o f  
h a r d s h i p s  o r  u n f o r e s e e n  c i r c u m s t a n c e s .

3 .  I f  t h e  j u d g m e n t  d e b t o r  f a i l s  t c  m a k e  a  t i m e l y  
p e r i o d i c  p a y m e n t ,  t h e  j u d g m e n t  c r e d i t o r  m a y  
p e t i t i o n  t h e  c o a r c  f o r  a n  o r d e r  r e q u i r i n g  t h e  
r e m a i n i n g  p a y m e n t s  t o  b e  m a d e  i n  a  l u m p  s u m  
w h i c h  w i l l  b e  t h e  p r e s e n t  v a l u e  o f  f u t u r e  
p a y m e n t s  .
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4 .  W h e n  t h e  j u d g m e n t  c r e d i t o r  d i e s ,  a  p a r t y  c a n  
p e t i t i o n  t h e  c o u r t  t o  a w a r d  a n d  a p p o r t i o n  
u n p a i d  f u t u r e  d a m a g e s  e x c e p t  f o r  d a m a g e s  f o r  
l o s s  c f  f u t u r e  e a r n i n g s -  P a y m e n t  f o r  f u t u r e  
e a r n i n g s  c o n t i n u e s .

5 .  T h e  s e c u r i t y  r e v e r t s  t o  t h e  j u d g m e n t  d e b t o r  
w h e n  t h e  p e r i o d i c  p a y m e n t  j u d g m e n t  i s  
s a t i s f i e d  .

C o m m e n t s  .

1 .  T h i s  s e c t i o n  o f  t h e  l a w  r e q u i r e s  a n  i t e m i z e d  
v e r d i c t  f o r m  i f  i t  i s  t o  b e  u s e d .

2 .  T h e  n e w  l a w  w i l l  p e r m i t  a  d e f e n d a n t  t o
r e q u e s t  r e t u r n  o f  m e d i c a l  a n d  c a r e  c o s t s
w h i c h  a r e  u n e x p e n d e d  w h e n  p l a i n t i f f  d i e s .

3 .  P l a i n t i f f  h a s  t o  b e a r  t h e  c o s t  o f  p u r s u i n g
t h e  j u d g m e n t  d e b t o r  i n  t h e  e v e n t  o f  a  
d e f a u l t .  T h e  l a w  d o e s  n o t  r e q u i r e  t h e  
c o u r t  t o  o r d e r  a  l u m p  s u m  p a y m e n t  i n  t h e  
e v e n t  o f  d e f a u l t .

4 .  P e r i o d i c  p a y m e n t s  m a y  b e  m o r e  h e l p f u l  t o  
s e l f - i n s u r e d  g o v e r n m e n t  d e f e n d a n t s  t h a n  t h e y  
a r e  t o  p r i v a t e  d e f e n d a n t s .  G o v e r n m e n t  
d e f e n d a n t s  m i g h t  n o t  h a v e  t o  p o s t  s e c u r i t y  
a n d  c a n  e a s i l y  p a y  o v e r  t i m e .  P r i v a t e  
d e f e n d a n t s  h a v e  t o  p e s t  s e c u r i t y  a n d  m a y  
l o s e  i t  a n d  h a v e  t o  a s s u m e  t h e  p a y m e n t s  i f  
t h e i r  i n s u r a n c e  c o m p a n y  d e f a u l t s .

5 .  T r i a l  l a w y e r s  a r g u e  t h a t  t h i s  s e c t i o n  r e q u i r e s  
a  d o u b l e  r e d u c t i o n  t o  p r e s e n t  v a l u e .  T h e  
c o n t e n t i o n  i s  t h a t  f u t u r e  d e u n a g e s  a r e  r e d u c e d  
t o  p r e s e n t  v a l u e  b y  t h e  j u r y  a r . d  t h a n ,  i n  
e f f e c t ,  r e d u c e d  a g a i n  w h e n  t h e y  a r e  p a y e d  o u t  
o v e r  t i m e .  T h i s  a r g u m e n t  i s  v a l i d  o n l y  i f  
o n e  a s s u m e s  t n a t  c o u r t s  w i l l  c o n t i n u e  t o  
r e q u i r e  r e d u c t i o n  t o  p r e s e n t  v a l u e  o f  f u t u r e  
d a m a g e s  w h e n  t h e y  k n e w  t h a t  f u t u r e  d a m a g e s  
m a y  b e  p a i d  o u t  o v e r  t i m e .  T h i s  i s  p r o b a b l y  
n o t  a  r e a s o n a b l e  a s s u m p t i o n .

5 .  P e r i o d i c  p a y m e n t s  o f  f u t u r e  d a m a g e s  a r e  n o t
m a n d a t e d  u n l e s s  a  p a r t y  r e q u e s t s  t h e m .  S i n c e
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f e w  p l a i n t i f f s  w i l l  l i k e l y  r e q u e s t  s u c h  
p a y m e n t s  , d e f e n d a n t s  c a n  d e c i d e  w h e t h e r  t h e  
a d v a n t a g e s  o f  p e r i o d i c  p a y m e n t s  o u t w e i g h ' d  
t h e i r  i n c o n v e n i e n c e  o n  a  c a s e  b y  c a s e  b a s i s  .

D.  E f f e c t .

T h e  c o m b i n a t i o n  o f  t h e  l i m i t s  o n  n o n - e c o n o m i c

l e n t

j. • ±ii<r v-rvjuiuincxuj.yjij vj— xjluvj.'-o ijii iiuu“cLUuUiV,
d a m a g e s  a n d  t h e  p e r i o d i c  p a y m e n t  o f  f u t u r e  
e c o n o m i c  d a m a g e s  w i l l  s q u e e z e  l a r g e  c o n t i n g <  
f e e s  a n d - m a y  g i v e  p l a i n t i f f s  a d d i t i o n a l  
i n c e n t i v e  t o  s e t t l e .

2 .  T h e  u n c e r t a i n t y  t h a t  d a m a g e s  f o r  f u t u r e  
m e d i c a l  a n d  c a r e  c o s t s  w i l l  e v e r  b e  
c o l l e c t e d  ( p l a i n t i f f  m a y  r e m a i n  h e a l t h y  o r  
m a y  d i e  e a r l y )  m i g h t  l e a d  p l a i n t i f f s  t o  
a t t e m p t  t o  m a k e  l a r g e r  w a g e  l o s s  c l a i m s  
a n d  r e d u c e  m e d i c a l  a n d  c a r e  c l a i m s .

C o n c l u s i o n .  T h e  t o r t  r e f o r m  a c t  i s  t h e  b r o a d e s t  a t t e m p t  a t  
t o r t  r e f o r m  i n  t h e  U n i t e d  S t a t e s  a t  t h i s  t i m e .  W h i l e  t h e  
a c t  d o e s  n o t  d e a l  w i t h  g o v e r n m e n t a l  l i a b i l i t y  c o n c e r n s  
d i r e c t l y ,  i r  w i l l  l i k e l y  h a v e  a  m a j o r  e f f e c t  o n  t h e  g o v e r n ­
m e n t  a s  a  d e e p  p o c k e t  d e f e n d a n t .  H o w e v e r ,  t h e  a c t  d o e s  n o t  
a p p l y  t o  a c t i o n s  f i l e d  b e f o r e  A u g u s t  1 ,  1 9 6 6 .  T h e r e f o r e ,  t h e  
f u l l  e f f e c t  c f  t h e  a c t  w i l l  n o t  b e  f e l t  f o r  s e v e r a l  y e a r s .



Legislative Research Agency
130 Seward Street, Suite 218 
Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

MEMORANDUM

TO:

FROM: Patricia Young
Legislative Analyst

RE: Status o f Tort Reform in Alaska j
Research Request 93.138

You asked for background information on the issue o f  tort reform nationwide You also 
requested an overview o f  reform measures in Alaska, and wished to know the current status 
o f  tort reform in the state.

In this country, the civil justice., or tort, system has become closely bound with the doctrine 
expressed by Supreme Court Justice Oliver Wendell Holmes that for every wrong there is 
a remedy. This idea—that persons who are injured or suffer damages as a result o f  
negligence on the part o f  others have the right to be compensated, or made whole-bccaiae 
a major issue in this country during the 1970s and again in the 1980s when liability 
insurance became significantly more costly. During those periods, many states passed 
measures affecting one or more aspects o f the tort system in efforts to limit liability for 
injury or damage and thereby to increase the availability and to decrease the cost o f  liability 
insurance.

Civil justice reform is one response to what has been termed the liability insurance "crisis."
Other legislative approaches include insurance regulation and risk management.

Civil justice reform, expressed by limits to liability, is generally opposed by trial lawyers and 
consumer and victim advocate organizations but championed by business, insurance, and 
medical interest groups. Historically, citizens could not sue the crown (or in this country, 
the government), but as sovereign immunity has diminished, governments have shewn 
increasing interest in such limits as well. During 1986, at least 10,000 bills were introduced 
and 44 states enacted legislation either general in nature or targeting specific areas such as 
medical malpractice or product liability. In 1987 more than 13,000 bills were introduced, 
with the focus on immunities-from sovereign immunity extended to counties, cities, and
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in 1992 and only one passed in 1991.5 In fact, according to Ms. Trolin, current civil justice 
activity for the most part involves efforts to repeal or reverse changes made to the tort 
system within the past few years.b

Because reform measures have provided little or no discemable relief to the high cost o f 
insurance, legislative activity in civil justice reform has declined and the focus has shifted 
more to regulation o f  the insurance industry. In general, states adopted a "wait and see" 
attitude and many, including Alaska, established task force committees to study the impact 
o f tort reform measures and to consider regulatory actions to moderate future insurance 
cycles. That shift in focus was punctuated by the 1988 antitrust lawsuit filed by 19 state 
attorneys general, including Alaska’s, charging that four o f  the largest insurers colluded to 
fix prices and limit commercial and general liability coverage. The Supreme Court is 
expected to rule on the case by summer, and the face o f  the $30-billion-a-year insurance 
industry could change significantly i f  the ruling is in favor o f the states.

Tort reform measures dating back to the mid-1980s were recently charted for individual 
states in a sidebar to Margaret Cronin Fisk’ s "The Reform Juggernaut Slows Down," The 
National Law Journal, November 9, 1992. Information for the chart, entitled "The Tort 
Movement’ s Progress Across the Nation," (p. 35) was provided by the American Tort 
Reform Association, the Association o f Trial Lawyers o f  American, and the office o f  the 
general counsel o f  the American Medical Association. Another sidebar to the same article, 
entitled "Record on ‘ Reform’ Mixed in the Courts," (p.34) lists major decisions on damage 
caps, collateral source restrictions, and mandatory periodic payments. Ms. Fisk’ s article, 
along with two other recent National Law Journal articles, "Tort Tales Lash Back," August 
3, 1992, and "Debate Still Rages on Torts," November 16, 1992, provide an excellent 
overview o f the tort reform experience. All are included in Attachment A.

T o r t  R e f o r m  i n  A l a s k a

Alaska’ s major tort reform measures were passed as Senate Bill 377 in 1986 (Chapter 139 
SLA 1986), which resulted in most o f  the current AS 09.17, Limitations on Civil Liability 
(see Attachment B). Among the provisions are a $500,000 cap on non-economic damages 
(with disfigurement and severe physical impairment as exceptions); no punitive damages 
unless supported by clear and convincing evidence; periodic payments o f  damage awards;

’Margaret Cronin Fisk, "The Reform Juggernaut Slows Down, The National Law 
Journal, November 9, 1992, p. 1.

‘’Trolin, telephone conversation, February 1993



ATTACHMENT A 
National Law Journal: Margaret Cronin Fisk,

"The Reform Juggernaut Slows Down," November 9, 1992; 
Gail Diane Cox, "Tort Tales Lash Back," August 3, 1992; 

Andrew Blum, "Debate Still Rages on Torts," November 16, 1992;
and Related Articles
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AFTER A FLURRY  cf legislative victories be­
tween 1936 and 1953. the tort reform  movement 
has slowed down — despite Its strong backing by 
the Bush administration.

No major tort reform measures passed In any 
states In 1992, according to the American Tort 
Reform Association. And only one made It througn 
last year — a modification of the doctrine of Joint 
and several liability in Nebraska.

Some limited, relatively minor "re fo rm ' mea­
sures did squeak through, however. In 1992. for 
Instance. Gslorado fram ed some Immunity from 

(lability (o operators of llama 
treks. And last year. Washing­
ton. D.C, {ranted some immu­
nity from  medical malpractice 
suits to c lin ics serv ing  the 
Indigent.

“Tort reform  has died down." 
says Brenda Trolln . program 
principal, labor and Insurance, 
at the National Conference of 
Slate Legislatures. “ It's not the 
Issue it was three or four years 
• go. We're not even tracking It 
any more. There's more of a 
movement now to reverse what 
was done."

Says Martin Connor, execu­
tive director of ATRA. “There 
have been relative ly tew a ffir­
mative actions in the past year 

o r two." At the beginning of the movement, “ the 
easy pickings were picked and now we're fighting 
In lougher arenas." Now. he says. The plaintiffs' 
bar has provided much more professional and ag­
gressive opposition."

Barry J. Nace. president of the Association of 
T ria l Lawyers of America, has a different take on 
why tort reform Is moribund. “ People have start­
ed to rea llte  that these measures went way too far 
for business and ihc Insurance Industry," says Mr. 
Nace. of Washington. D .C ’j  Paulson. Nace. Nor- 
wind i t SellLnger.

'The battlegrounds now have a narrower focus," 
adds Bob Lembo. director of state relations for 
ATLA. -Some stales are trying to pass workers' 
Continued on pap* J3
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A n  i n n o v a t i v e  
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C o u r t  i n  D e n v e r  
h e a r s  p l e a s  f r o m  

p e o p l e  w h o  c a n ' t  
w a i t  f o r  r o u t i n e  

j u s t i c e .

3 y  G a il  D iane C ox
>iii*riI Li* Ski! t»r»«ii
BEYOND THE classic facade of 
Denver's City and County Court­
house. which Is so stage-set per­
fect that Perry  Masoo's movie 
crew shoots there, an experiment 
In controling mayhem goes on In 
Department J03W.

That's where Presiding Judge 
Brian N. Campbell took a gamble 
last April, breaking with the tra­

dition that divvies up emergency 
picas fo r protective orders among 
courtrooms that hear them In 
spare moments. Instead, he set 
aside one court to hear daylong 
sequences o f horror stories — 
sending all the battered lovers, 
dared toddlers, menacing neigh­
bors, and bruised old men and 
women through the doors o f De­
partment 303W.

The Judge who takes th r bench 
there each morning at 3:30 Is a 
woman with a fine-boned face, 
sensible shoes and a last name 
she made up: Jacqueline SL Joan. 
She oversees proceedings that 
run for hours without the guid­
ance of attorneys on either side. 
Continued on p a g e  J3

Judge Jacqueline SL Joan 
someumes hears casca out of 

turn In her Protective Order 
Court if they ire  uigenL
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R e c o r d  o n  ‘ R e f o r m ’  

M i x e d  i n  t h e  C o u r t s

WHAT MOVEMENT: Brenda T rolln CONCEDES: 3»jf» M artin  Conner, 
«»;• her poup li  not even traekln,* There hove heen relatively t i n  a lllr- 
lo rl retorm meaourea any more. motive action* In the pait year.'

Activists Face 
Defensive Moves 
On Tort System

THE RECORD on court challenges lo 
tort reform measures remains mUed, 
The largest number of coses so for 
have Involved doratge caps, prim arily 
because caps have been a part of some 
states' tort laws since 1973. Even now. 
there's no discernible pattern: Some 
state supreme courts have upheld 
caps; others have declared them un- 
constitutional.

The other significant areas In which 
courts have handed down decisions In­
volve modification of thu collateral 
source rule and mandatory periodic 
payments. The m a jo r decisions by 
these courts so fa r Include:

Damage Caps
Upheld

California: F e in  v. P e r m a n e n t e  Medi­
cal Croup, 8S3 P.2d 333. appeal dis­
missed. 474 US. 392, 106 S. CL 314 
(1933); 1230.000 cap on non-economic 
damages Is constitutional. U.S. Su­
preme Court dismisses case for lack of 
a federal question.

Indiana: J o h n s o n  v. S t. V in c e n t  R o s-  
p i t a l  In c ,  404 N.E. 2nd 283 (1980): 
1200.000 medical malpractice cap does 
not deny due process o r equal protec­
tion; decision upheld by Indiana ap­
peals court In 1981 and 1992.

Kansas: Sarruel v. W h e e le r  T r a n s ­
p o r t , 789 P. 341 (1190); upholds J220.COO 
cap on pain and aulferlng for tort cases 
other than medical malpractice.

Louisiana: W ill ia m s  v. Fu jhn rr. 35- 
C113J. M C llM  (La. 1989); J300.000 cap 
on medical malpractice damages pajd 
from state-run patient compensation 
fund Is constitutional.

Maine: PefeTj v . S a/ t, 397 A.2d 20 
(199i); 1220,000 cap on non-medical 
damages in dram  shop suits is not 
unconstitutional.

Maryland: Murphy v. E d m o n d s . 601 I 
A.2d 102 (1992): S320.00Q cep on non­
economic damages does not violate 
slate constitution.

Minnesota: S c h w e ic h  u. Z ie g le r  Inc..
163 N.w^d 722 (1990); 1400,000 cap on 
loss of consortium does not violate 
-certain remedy" guarantee of stale 
constitution.

Missouri: Adamr v. Children's 3fcrcy 
H o s p ita l . 832 S.WJd 898 (1992); 1330.000 
cap on non-economic damages In med­
ical malpractice Is rational response to 
tort crisis.

Virginia: E t h e r id g e  v. M e d ic a l  C e n ­
te r  H o s p ita l , 376 S.E. 2d 523 (1989); SI 
m illloa cap on medlcai malpractice 
does not Infringe upon rtgnt to Jury 
trlaL

West Virginia: R o b in s o n  u. Charles* 
(on Area Medical C e n te r , 414 S .E -d  877 
(W.Va. 1992); SI m illion cap on medlcai 
malpractice non-economic damages 
does col violate state constitution.
Overturned 

Alabama: Moore u. M o b i le  I n f i r m a r y ,  
392 So. 3d 136 (1991); 3400,000 lim it on 
non-economic damages la  medical 
malpractice violates right to tria l by 
Jury.

Florida: S m ith  v. D e p a r t m e n t  o f  In ­
s u r a n c e , 307 So. 2d 1060 (1987): 3430.000 
cap on non-economic damages In ton  
actions violates right of access to the 
courts.

Illinois: W rig h t u. C e n t r a  1 D u P o g e  
H o s p i t a l .  3*7 N .E .2nd 736 (1976 );
3200.000 cap oa medical malpractice 
damages violates stale constitutional | 
ban against special legislation.

Kansas: K a n s a s  M a lp r a c t ic e  V ic t im s  
C o a li t io n  u. B e ll . 737 P-2d 231 (1368); 
strikes down 3230.000 cap oa medical 
malpractice non-economic damages.

New Hampshire: C a r s o n  v . M a u r e r . 
424 AJd 823 (1980); 1130.000 cap on non- 
economic damages In medical mai- I

practice vio lates equal protection: 
Brannigan v. l/sitato, 387 A_2d 1232 
(1991); 1373.GOO lim it on non-economic 
damages In ton cases violates equal 
protection.

North Dakota: Ameson u. Olson, 270 
N.W.2d 123 11973); 1300.000 medical 
negligence cap discriminates against 
malpractice victims and denies due 
process.

Ohio: M om s u. savoy. 376 N.E.2d 763 
(1991): 1200.000 cap on non-economic 
damages violates due process.

Texas: Lucas v. 737 S.W2d 987 
(1983); 1300,000 cap on medical m al­
practice damages violates righ t lo 
remedy and Jury tria l.

Washington: S o p h ie  v. F(6rcboard 
Corp, 771 P.2d 711 (1991); sliding scale 
cap on non-economic damages violates 
right to Jury trial.

Collateral Source Restrictions
Upheld

A rizona: E s l i n  v. B r o o m f ie ld . 370 
P2d 744 11977); upholds lim it on collat­
eral source rule.

California: F e w  v . P e r m a n e n t e  M e d i­
c a l  G r o u p . 693 P.:d 663. cert, denied. 1C5 
5. CL 214 (1963); upholds limits.

F lorida: Pin ilfo j v. C e d a r s  o f  L e b a ­
n o n  H o s p i t a l  C o r p . , 403 So. 2d 363 
(1961); mandatory offset In medical 
malpractice does not violate acess to 
courts.

Illinois: B e r n ie r  v . B u m s .  497 N.E.2d 
763 C9S6); upholds modification ol 
rule.

Iowa: R u d i l p h  v. l o w o M e t h o d is t  
M e d ic a l  C e n te r . 233 N.W.2d 330 (1980): 
upholds abrogation o f collateral source 
rule In medical malpractice.

Ohio: M o m .» u. Savoy, 376 N.E.2d 763 
(Ohio *991); mandatory reduction o l 
damages by amount o f collateral bene­
fits Is not unconstitutional.
Overturned

Georgia: D e n to n  v . Con-Way S o u th ­
e r n  Express Inc .. 402 S.EJd 259 (1991); 
statute mandating evidence of collat­
era l sources violates guarantee of Im­
partia l and complete governmental 
protectloo.

Kansas: W ent l in g  v . M e d ic a l  A n e s th e ­
s ia  S e r v ic e s . 701 P.2d 939 (1983): abro­
gation of collateral source rule violates 
equal protection: Farley v . E r .g e lk e n . 
740 P.2d 1035 (1987); abrogation of col­
la te ra l source rule In medical mal­
practice violates state guarantee of 
equal protection.

New Hampshire: Carson v. Mauer. 
424 A-2d 823 (I960): lim its violate equal 
protection guarantee.

Mandatory Periodic Payments
Upheld

California: American B a n k  <£ T ru s t  
C o . v. Community H o s p ita l  o f  L o s  G a t-  
o s - S a r a to g a  In cw 663 670 (1984);
mandatory periodic payment o f future 
damages ever 120.000 does not violate 
state o r .ederal due process, equal pro­
tection or Jury tria l rights.
Ovsrrumed

Alabama: C la r k  v. C o n ta in e r  C o r p „ 
289 So. 2d 164 (1991); mandatory peri­
odic payments violate the state consti­
tution.

Kansas: K a n s a s  M a lp r a c t lc j  V ic t im s  
C o a li t io n  v. B e ll . 737 P.2d 231 (1988): 
mandatory periodic payment of future 
damages violates state guarantee of 
right to remedy.

New Hampshire: Carson v. Maurer. 
424 AJd 523 (1980); required periodic 
payments for Judgments over J30.000 
violates state equal protection guar­
antee.

Continued f r o m  p a g e  I 
comp or auto no-fault legislation. Or 
peop.e are trying to get Immunity for a 
group.* 3ut. except in the ares of prod­
ucts liability, little broad-based legisla­
tion is being proposed.
Defensive Battles

Indeed, throughout much of the na­
tion. tort reformers have been put on 
the defensive. Mr. Connor says. "Since 
1988, we've spent an enormous amount 
of energy In preserving the reforms 
already enacted. Every time a state 
enacts one of these reforms, they re 
subject to a constitutional challenge.* 
And. he says, "In Louisiana this year 
there was a ferocious attempt to re­
peal. This was one of our major preoc­
cupations."

Now the tr ia l lawyers have recently 
chimed In with a proposed reform of 
thetr own. They're trying to prevent 
Judges from  entering secrecy orders in 
settlements. *Tn almost every state, the 
state tria l lawyer associations have 
launched a drive to enact legislation.* 
efforts that tort reformers oppose. The 
IrlaJ lawyers have been successful on­
ly In Florida, Mr. Connor reports.

Mr. Connor says tort reformers axe 
pushing some affirmative actions of 
their own. "The major push now is In 
product liability. In three stales — 
New York, Pennsylvania and Texas — 
we were stopped by Just a one- or two- 
vote margin In the state senate. All 
these (battles) will be renewed In 1993."

Louisiana provided one of the few 
clear-cut victories (or the tort reform ­
ers this year and that was decidedly a 
defensive win. Legislators backed by 
trial lawyers proposed a package of 
bills that Included a reversal of Joint 
and several liability law reform , a l­
lowed punitlves In a ll torts cases, and 
ordered disclosure of settlements. Lou­
isiana has a restrictive punitlves law, 
only allowing them for a narrow range 
of cases, including toxic torts and auto 
accidents caused by drunk drivers. In 
the Louisiana House of Rcpresenca- 
lives, the bills on Joint and several lia­
bility and on disclosure each lost by 12 
votes. S u l the bill on punitlves narrow­
ly passed.

After passage In the House, however, 
says Randy Hayden, director of public 
relations of the Louisiana Association 
a( Business and Industry. “There was a 
groucdawell of public opposition." The 
opposition was led by the LABI and

various municipalities and non-profit 
organisations, who oojected to provi­
sions in the bill that would allow plain­
tiffs to seek punitlves against anybody. 
Fleeting Wins?

But Mr. Hayden says the victory for 
tort reformers may have been fleeting. 
“ We think they'll come back. They'll be 
smarter In some areas. They'll take 
nsn-prolll and government bodies out 
of the punitlves and maybe put caps on 
It." And the victory came In the same 
year as another defeat In Louisiana — 
a products (lability bill failed (o get out 
of committee.Products liability also went down to 
defeat in Pennsylvania, but the loss 
was so narrow the reformers say victo­
ry is possible In the next session. In 
May 1192, the Pennsylvania Senate 
waj considering a bill that “ grants 
non-manufacturers some form of lim ­
ited Immunity If they did not alter the 
product,* recalls Mark Phenlcle. legis­
lative counsel of the Pennsylvania T ri­
al Lawyers Association.

Tort reformers attempted to amend 
the bill, “ selling government and In­
dustry standards as an admissible de­
fense. It also set slale-of-lhe-art as a 
defense and set a comparative negli­
gence standard." Under the tort re­
form proposal. Mr. Phenlcle says "they 
would have v irtually eliminated puni- 
lives'* in products liability. The tobac­
co Industry was one of the biggest 
supporters of the amendment he adds 
because "the bill would lim it the right 
to sue over second-hand smoke."

Pennsylvania was chosen as a lest 
state, says Mr. Phenlcle. “ because we 
have the reputation of being a tough 
stale.** And. Indeed, no m ajor tort re­
form  measure has ever passed In 
Pennsylvania. “ Pennsylvania has the 
craziest laws In the nation," says Mi­
chael C. McLaughlin, president of the 
Pennsylvania Task Force on Product 
Liability.

After more than three hours of de­
bate, the Pennsylvania Senate defeated 
the measure 26-24. Two yaors ago. 
products liability reform  had lost 23-11 
in the Senate. And this Indicates, says 
Mr. McLaughlin, "the tria l lawyers are 
fighting a holding action. I think we've 
got them on the run."

But Mr. Phenlcle says the battle may 
still go to the tria l lawyers. This tlms. 
he says “ we made a faw counter*

Continued on page J7
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F or the  p u rp o se s  o ' Xus listing , the  lo l• 
low ing  m easu re s  err  co n s id e re d  to n  re ' 
fo rm s: abo lition  o r modification o f jo in t e n d  
seve re ! liab ility ; ca p p in g  d a m s g e s ; requ ir­
in g  g rea ter  p ro o f tor p u n itive  d a m a g e s :  
m o d ify in g  or e lim inating  punitive d a m a g e s  
for a n y  typ e  o l  c a s e ;  adm itting  co lla tera l 
s o u rce  c o m p e n s a tio n  as  e v id en c e  or  m an -  
a a tm g  red u c tio n s  o f aw ards b e c a u s e  o f 
m o n e y  from  co lla te ra l sou rces : a s s e s s in g  
p e n a lt ie s  (or fr ivo lous c la im s or  d e le n s e s :  
lim itin g  reco v e ry  from  p m n tif is  p artia lly  at 
fau lt: s w itch ing  so m e  to n s  to  no -fau lt: 
b ro a d e n in g  rv ie s  o f d e fe n se  (or p ro d u c ts  
liab ility ; restr ic tin g  a ttorney la e s : g ran ting  
Im m unity  from  liab ility  to  certa in  c la s s e s  of 
d e fe n d a n ts ;  s n o n e n m q  sta tu tes  o f  lim ita ­
t io n s  lo r  certa in  ac tio n s .

T hese "tort re lorm "  m easu res  d a ta  t a c k  
lo  the  start o f the  m ovem en t in  I $65. The 
years  lis ted  are  the  d a tes  w han  the  m e a ­
su res  w ere p a s s e d , in form ation lor the 
chart was p ro v id e d  b y  the  A m erican  Tort 
R e fo rm  A ssoc ia tio n , tne A ssoc ia tio n  o t Tri­
a l L a w y ers  o t A m er ica . an d  the  o tlice  o f 
the  g en e ra l c o u n s e l o f the A m erican  M e d i­
c a l A sso c ia tio n .
Alabama
Joint and several liability: R o ver  h a d  
D a m a g e  limits or restnctions: St million 
c a p  on medical maioracfice/wrongful- 
ceath actions (1987); S2S0.C00 coo on 
punitives (1987). Exceptions: repetitive 
conduct, malice or slander.
Collateral sources: Admits sucn source 
compensation as evioonce. out reduction 
not mandated; aooumes collateral source 
recovery lor mec.cal maipractico (1987). 
Exceptions: paid state-run sources ana 
private insurance pians.
Other changes: Allows court to assess 
coun costs and reasonable attorney tees 
for Invoious claims cr oeienses (1987). 
A laska
Joint and several liability: eliminates Oy 
dailot(l988).Damage limits or restrictions: 5500,COO 
cao an noneconomic damages (1986). 
Exceptions: disfigurement ana sovere 
physical impairment; no punitives absent 
clear and convincing evidence (1936). 
Collateral sources: Admits collateral 
sourco compensation as evidence, post- 
verdict (1906).
Other changes: Grants immunity to direc­
tors and officers of non-profit organisa­
tions (1986); provdes immunity to tnoso 
who volunteer m emergences (1988). 
Arizona
Joint and several liability: Abolishes
(1987). Exceooons: intentional torts, haz­
ardous waste, defendants acting in 
concert.
Damage limits or rastnctions: Exempts 
drug manufacturers from punitives, if 
drug was mace and lapoled in accor­
dance wiin federal taw (1989); mandates 
periodic payments (or an medical mal­
practice unless evidence tnat sucn pay­
ments are not nocessary (1939).
Other changes: AUowscourt to set penal­
ties for uniustihed acnons (1986); grants 
immunity to directors and officers o l non­
profit organizations (1987); requires ciear 
and convincing evidence of negligence in 
casos in which pnysicuns deliver caoios 
in an emergency (1990).
A rkan as i
Changes: Grants immunity for directors 
of non-profit organizations (1987). 
Ca lifo rn ia
Joint and several liability: Abolishes lor 
non-oconom»c damages (1986).
Damage limits or restrictions: 5250.000 
cop on nan-economic damages in medi­
cal malpractice cases (1975); sets "clear 
and convincing evidence" standard lor 
pumtrvts. tnals Dtfurcaiad (1987).
Other changes: Revises limits on attor­
neys le e s  in medical maioracoce to *0 
percent ol first $50.000,33.3 percent oI 
next S50.000. 25 corceni ot next 550.000. 
15 oercent over S600.000 (1997); sets two 
year statute ot limitations for moo.cal mal­
practice unless negligent act was con- 
coated or couid not havo reasonably been 
discovered or involves foreign ooioct left

in patient s body (1988); esuOJisnes de­
fense in product cases —  manufacturers 
not liable it product is known to be inher­
ently harmful (1987).
Co lo rado
Joint and several liability: Totally abolish­
es (1986); amends lo allow rocovery when 
defendants act in concert (1987).
Damage limits or restrictions: S250.C00 
cao, non-economic (1986). Exception: 
court finding ol justification 0y dear and 
convincing evidence, men 5500.000 cap; 
Si million total cao on medical negli­
gence; punitives may not oxcceo com­
pensatory (1986).
Collateral sources: Admits collateral 
source compensation as evidence (1986). 
Other changes: Allows court to assess 
reasonaoio expenses to r invoious oioad* 
ings. motions or defenses (1986): esiab- 
llshes two-year statute o l limitations lor 
products liability (1986).
Connecticut
Joint and several liability: Modifies to 
prohibit joint (1986); amends limiting this 
promotion to non-aconomc damages
(1987).
Oamage limits or restnctions: Punitives 
in products liability may not exceed twice 
compensatory (1979).
Collateral sources: Admits collateral 
source compensation as evidence (1986). 
Other changes: Allows court to assess 
twico the amount of court costs and anor- 
roy lees as penalty tor frivolous suits 
(1906).
De law are
Changes: Establishes defense m prod­
ucts liability il seJer do  not Know ol de­
fect and cid not manufacture or mocity 
product (1987).
D istrict o f Columbia 
Changes: Grams immunity from medical 
malpractice liability to clinics providing 
services to iho mdigeni(1991).
F lorida
Joint end several liability: Aoollsnes lor 
non-econcmic damages in negligence: 
3iso for economic damages for defen­
dants less ai faux than pia.nutf (1966). Ex­
ceptions; pollution, intentional tons, 
actions involving damages 525,GuO or 
less.
Damage limits or restnctions: $250,000 
medical malpractice cap on pain and suf­
fering if botn sides agroe to aroilration, 
cap nsss (o $350,000 il defendant refuses 
arbitration, no cap if case goes to tnal
(1988); pumbvas may not excaed three 
times compensatory, absent "clear and 
convincing evidence.'' 35 oercent of ouni- 
(ives go to state fund (1986); mandates 
penodtc payments if requested by parry' 
to suit if economic damages exceed 
5250.000(1906).
Collateral sources: Sets mandatory off­
set (or collateral source compensation
(1986).
O th e r changes: Allows court to assess 
fees tor complete absence of justiciable 
issue of exner law or fact (1966); attor­
neys who Me three or more malpractice 
claims without mem in a five-yoar period 
will be subjoct to disciplinary action
(1906); “ bad baby bill" removes soverely 
iniurao infants tra m  lort system and 
places them in no-fault ton system, with 
victim receiving damagos to cover medi­
cal. hospxal. renaoilitation a n a  projected 
wage loss, but no pam and suffering or 
punitives (1950); establishes modified 
comparative fault for a>l tort actions, in­
cluding stnctiiaCHlity(l906).
Georgia
Joint and several liability: Limns to sev­
eral when ptamtiff is assessed pooion of 
fault (1987).
Oamage limits or rcstncUona: 5250.000 
cap on ouniuves. except proouct cases or 
w n en  defendant naa intent to narm
(1987).
Other changes: Allows court to assess 
court costs and attorney tees for frivolous 
lawsuits or oeienses (1986): grants immu­
nity to volunteer directors and officers of 
chanties and non-profit hospitals, unless 
behavior was willful or wanton (1987);

grants immunity from lawsuits to good 
Samaritans (1987).
Hawaii
Joint and aeveisl liability: Abolishes (or 
non-eccnormc damaqes for defendants at 
fault 2S percent or less (1986). Excep­
tions: aulo. product, environmental cases. 
Oomage limits or restrictions: $375,000 
cap on pun and suffering (1986). Excep­
tions: intentional, environmental, pollu­
tion. toxic tons, asbestos, aircraft 
accidents, strict and products liability, 
mctor veme'e cases.
Collateral sources: Prevonts double re­
coveries by aiiowmg subrogation liens by 
Insurance companies cr other sources 
(1986).
Other changes: Allows court lo assess 
penalty not exceeding 25 oercent of the 
losses claimed for frivolous suits or de­
fenses (1966); sublets ail civil tort ac­
tions with probable jury award of 
$150,000 or less to mandatory arbitration 
(1986); abofisnes claims of emotional dis­
tress arising solely out of damage to 
property (1986).
Idaho
Joint and several liability: Abolishes. Ex­
ceptions: intentional torts, hazardous 
wastes, madcai and pharmaceutical 
products (1907).
Damage limits or restrictions; S400.CQQ 
cap on non-economic damages (adjusted 
tor annual wage increase), punitives not 
included m cap (1987); requires "oppres­
sive. fraudulent, wantcn. malicious cr out­
rageous ’ conduct for punitives (1987). 
Collateral sources: Admits collateral 
source compensation as evidence, allows 
court to reduce jury awards (1990). Ex- 
ceoitcns: compensation from federal 
benefits. Me msuranco or contractual sub­
rogation ngnts.
Other changes: Allows court to assess 
attorney leas in frivolous suns 11987). 
Illfn o ft
Joint and several liability: Abolishes for 
defendants at fault 25 percent or less
(1985). Exceptions: medical expenses; 
medical malpractice, environmental 
esses
Oemage limits or restrictions: For punt- 
lives piamufl must show defendant acted 
"willfully and wantonly" ( 1986).
Collateral sources: Allows offset for 
benefits from collateral sources over 
S25.000, Out offset cannot reduce judg­
ment Oy more than 50 porcent (1905). 
Other changes: Allows court to assess 
reasonable costs and attorney faes for 
frivolous pleadings, motions or defonses
(1986): bars plaintiff 5 . percent or more at 
fault from recovery (1986).
Indiana
Joint and several liability: Never had. 
Oimtge limits or restncuons: Caps med­
ical malpractice at $250,000 (1975): 
amends cap to 5100.000 p e r practitioner 
per incident. $300,000 annual aggregate, 
additional recovery from state fund, wiin 
maximum now at $750,000 (1959); adopts 
” c*ear and convincing" standard for pum- 
tfvet (1904).
Collateral aources: Admits collateral 
source compensation as evidence, with 
cenam exclusions (1986).
Otnar changes: Allows court to assess 
court costs and attorney fees tor frivolous 
conduct (1986); grants immunity from law­
suits to volunteers, unless insured (1966). 
Iowa
Joint and several liability: Abousnos for 
defendants less man 50 percent roscon- 
ubie (1985).
Damage limits or restrictions: Punitive 
awards go to plaintiff unless defendants 
conduct was directed toward general 
puoiic as w«if, then 75 oercent goes to 
victims' reparation fund (1986): adopts 
"clear and convincing" standard for puni­
tive* (1987): repeals preiudgmant interest 
for future damages (1987).
Collateral sources: Admits collateral 
sourca compensation as evidence, out re­
duction not mandated (1987).
Other changes: Allows court to assess 
penalties for frivolous lawsuits or decep- 

I live tactics (1986): establishes "state-of-

iho-art" defense for products liability(1986).
Kansas
Joint and several liability: Abolishes by 
case law (1978).
Damage limits or restrictions: S250.C0O 
cap on pain and suffering, SlOO.COO cap 
on wrongful deem (1987): caos punitive 
award at lusser o t defendant s annual 
gross income or S5 million, bifurcates tri­
als, set "willful and wanton" standard(1988).
Other changes: Prohibiis submission of 
evidence in products liability cases con­
cerning advances in iccnnoiogy or 
changes m manufacturing process made 
after product was cesigneo ana sold
(1986); exempts victims of latent disease 
or one caused by exposure lo narmfiri 
material from 10-year statute of repose 
applying in products liaoility (1990). 
Kentucky
Joint end several liability: Codifies com­
mon law, limiting defendants' liability lo 
snare apportioned by jury at trial (1988). 
Oamage limits or reslncuons: Adopts 
"clear and convincing ' standard for puni­
tives (1988).
Collateral sources: Mandates jury must 
bo advised of collateral source payments 
(1983).
Other changes: Sets two-year statute o l 
limitations for property camago suits
(1988): grants immunity to directors and 
officers o t non-profil organizations, un­
less willful or wanton oenavior (1988). 
Louisiana
Joint and several liability: Modifies (o 
limit defendant loss man 20 percont at 
fault fo maximum of 50 percent of plain* 
tiff's damages ((987): previous law un­
changed limiting defendant s liability lo its 
snare ol damages wnen defendant s 
snare of blame is .oss than plaintiff's. 
Oamage limits or restncuons: Limits 
mecicai maloractice awards to S100.000 
per health care orovidar, capped at 
$500,000, excluding future medical care 
(19751.
Other changes: Allows court lo assoss 
reasonaoie o» oenses. including anorney 
fees, tor Invoious conduct (1988); grants 
limited immunity to cram snoos and hosis 
for damages caused by purchasers or us­
ers of aicanoi (19861; establishes "state- 
of-ine art" cefenso for products liability
(1988).
Main*
Joint and saveral liability; Abolishes for 
pram snco cases (1985).
Damage limits or restrictions: $250,000 
cap cn dram s h o p  actions (1985). 
Collateral sources: Abolishes coflateral 
source rule in medicxJ malpractice cases, 
divans funds mto malpractice fund for ru­
ral obstetricians (1990).
Other changes: Effective 1S08. sets med­
ical maipracace attorney le e  scale — 33.3 
percent of first SICO.OOO, 25 percent of 
next S100.000. 20 oercent of amounts 
over $200,000 (1966): grants immunity to 
directors, officers and volunteers of cnan- 
(able organizations (1998).
Maryland
Oamage limits or restrictions: $350,000 
cap on non-economic damages (1906). 
Other changes: Grants immunity to direc­
tors and officers o f cnantao'* organiza­
tions . if group is insured (1986).
M assachusetts
Oamage limits or restrictions: S500.000 
cap on mndical malpractice non-econom- 
ic carnages (1996). Exceptions: perma­
nent loss or impairment of bodily function, 
substantial disfigurement.
Other changes: S its sliding scale for at­
torney fees in medical maipracoce —  40 
percent of first 5! 50.000, 33.3 percent of 
next $ 150.000. 30 percent of next 
$200,000 and 25 percent of anything over 
SSOO.CQO (1905).
M ichiganJoint end severs! liability: Abolishes I or 
municipalities: limits recovery from other 
cafenoants to degree cf fault as as-
Continued cm page J6
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305sed 41 trial (1906). Exceptions: biame- 
froo plaintiff. products liability cases. 
Damage limits or restrictions: S225.GOO 
cap on medical malpractice non-econom- 
ic damages (1966). Exceptions: foreign 
cbiects left In body, in|unes to raoroduc- 
tivo system, loss of vital bodily function: 
mandates periodic payment for future 
economic damages aoove 5250.000: pro­
hibits preiudgment interest on awards for 
future damage's (1986).
Collateral sources: Admits collateral 
source compensation as evidence, post- 
verdict, tut court cannot reduce plaintiffs 
damages oy more (Man amount awarded 
for economic damages (1906).
Other changes: Allows court to assess 
court costs and attorney lees lor Invoious 
actions or defenses (1986).
M innesota
Joint and severs! liability: Limits for de­
fendants 15 percent or loss resoonsibie 
— ihey pay no more than four limes their 
snaro(l988).
Damage limits or restrictions: S-100.000 
cao on loss ot consortium, emotional dis­
tress. emoarraisment(i906):raises stan­
dard for punitives. piamtiff must prova 
defendant-s "deliberate disregard" for 
the safery and ngnts of others (1990); 
pronibits-prejucgment interest on awards 
for future damages (1906): allows individ­
ual miured by crunken driver to seek, puni­
tive damages (1991).
Collateral souices: Admits collateral 
source compensation as evidence for 
court s review only. Social Security and 
insurance benefits are exempted (1906). 
Other changes: Allows court lo assess 
court costs and attorney leos lor frivolous 
daims (1906); provides immunity to volun­
teers of the state or municipality if con­
duct is not willful cr wanton nogiect ot 
Cury (1989).
Mississippi
Joint and several liability: Modifies, al­
lowing joint and several coverage oniy ig 
extent necessary for plaintiff !o recover 
£0 oercent ol damages awarded (1909). 
Other changes: Allows court to assess 
transaction costs and anornoy fees for 
frivolous claims or defenses (1988): 
grants immunity to volunteers ana good 
Samaritans (1988): exompts bar owners 
fron liability il oatrons cause damage or 
injury while under the mfluonce of atconol
(1987).
fci. * court
Joint and several liability: Limits to sev­
eral wnen pia.nofi is assessed a portion 

.  of fault: if defendant is less at fautt than 
the plaintiff, recovery is limited to twice 
ina level of fault assessed (1987).
Oamage timils or restrictions: $350,000 
cao on medical maipracnco non-econonv 
ic damages per defendant per occurrance
(1986): Limits damages for nazardous 
waste cleanups to SI million per person

’ or S3 million oar occurrence (1987); sets 
biluicated tnals for punitives. w.th 50 oer- 
cent of punitive award going to state fund
(1987).
Collateral sources: Admits cotlalaral 
source comoensaoon as evidence, but if 
used as evidanca at tnal. defendant 
waives r»gnt to a credit against a judg­
ment (or that amount (1987).
Other changes: Establishes "state-of- 
•.ha-art' calense *n products liability
(1987).
Montana
Joint and several liability: Aboiisnes joint 
liability (or defendants £0 percent or less 
responsible (1987).
Damage limits or restrictions: Adoots 
"clear and convincing ’ evidence stan­
dard: punitives can be awarded only m 
cases of actual fraud or malice (1987). 
Collateral sources: Admits collateral 
source compensation as evidence, allows 
offset fcr non-suorogated bonalits. court 
is required to offset damages over 
550.000(1907).

Nebraska
Joint and several liability: Eliminates for 
non-economic damages in ail r.z ;es 
(1991). Exceptions: wnen det.'n jams act­
ed In concert.
Oemaga limits or restrictions: SI miition 
cap on medical malpractice claims, total 
damages (1976).
Other changes: Allows coun to assess 
court costs and anornoy fees for frivolous 
or bad-faith claim or defenso (1987): al­
lows piamnffs to recover unless they are 
more than 5 1 percont at fault In personal 
in|ury ind wrongful-deaih cases (1991). 
Nevada
Joint and several liability: Abolishes. Ex­
ceptions: product, toxic wastes, imoniion- 
al tons cases, or wnen defendants acted 
in concert (1987).
Oamage limits or restrictions: Limits pun- 
ilives to $300,000 in cases in which com- 
pensatones are less than $100,000 and :o 
three tunes ccmpensaiones in cases of 
S t00.000 or more (1989). Exceptions: 
products liability, insurance bad faith, dis­
crimination, toxic ten. defamation cases: 
sets dear and convincing evidence ol 
"oppression, traud or malice" for punl- 
tives. bifurcates trials.
New Hampshire
Jomt and several liability: Aboiisnes for 
defendants lass than 50 percent respon­
sible (1989).
Damage limits or restnctions: Pronibus 
punitive dam jges (1966): sets cap limiting 
liability for 'ion-profit organizations to 
S250.COO p !f person and $1 million per in­
cident of bedify miury f  988).
Other chanpos: Allows court fo assess 
penalties U ( Invoious lawsuits (1966): 
provides immunity to volunteers working 
for non-profit crgamzahons and govern­
ment entities, if actions were in good faith
(1988); establishes "state-oMne art" de­
fense for products liability (1S39).
New Jersey
Joint end several .lability: Establishes 
three-tier system wherein defendants 
found less than 20 percent liaoie ara ro- 
soonsib'a only lor cegrce of fault: defen­
dants 20 percsnt to 60 oercent liable can 
be neio responsible lor full economic 
damages Out oniy their share of non-eco­
nomic damages (1987): defendants more 
than 60 percent at fault can be held liable 
for ail damages.
Oamage limits or restrictions: Requires 
evidonce ol "actual malice" or "wanton 
and willful disregard" for ngnts of plaintiff 
ler pur.itivos (1987).
Collateral sources: Mandates offset ot 
collateral soured compensation otner 
'.nan workers compensation and life In­
surance benefits (1987).
Other change*: Allows court to assess 
costs and anornoy toes upon finding that 
a compfamt, counterclaim, cross-claim or 
defense of non-prevailing party was frivo­
lous (1988): FOa oefonse in drug and 
medical device products liability cases 
(1939).
New Mexico
Joint end several liability: Codifies law. 
(imiUng several liability. Excoooons: inten­
tional tons, vicarious liability, certain 
products liability and public policy cases
(1987).Demcge limits or restrictions: $500,000 
cao on medical malpractice awards, ex­
cept lor punitive damages and medical 
cart (1976).
Other changes: Exempts blood, blood 
products, numan tissue and organs from 
stnct products liability (1987).
New York
Jomt and several liability. Abolishes jomt 
liability for non-cconomic damages wnore 
defendant is less than 51 percent liable 
(1986). Exceouons: negligence, intention­
al or toxic tons, construction, contract, 
motor vehicle cases.
Oamage limits or restrictions: Mandates 
periodic oayments for luturo damages 
over $250,000 (1986).
Collateral sources: Mandates offset of 
collateral sourco componsauon (1906). 
Other changes: In cases involving frivo-

'ous claims or counterclaims, requires 
coun to award successful parr/ coun 
costs and attorney lees uo to $10,000 
(1986); sets attorney fees for medical mal­
practice — 30 percont on first $250,000 
!o 10 percent cn any amount over 
$1,250,000 (1985),
North Caro line
Changes: Cases against vaccine manu­
facturers and physicians must be heard 
by a commission, wnich can award up (o 
$300,000: ail children’ s medical costs will 
be paid (or by the state <1907).
North D akoU
Joint and several liability: Abolishes
(1907). Exceooons: intentional tens, prod­
ucts liability, cases where defendants act- 
eo in concert
Oamage limits or restrictions: For puni­
tives, piaintift must snow "clear and con­
vincing evidence of oppression. Iraud or 
malice ‘ (1987).
Collateral sources: Mandates offset of 
collateral source compensation otner 
tnan life insurance or insurance pur­
chased by recovering party (1907).
Other changes: Requires coun to award 
reasonable coun C03ts and attorney fees 
to prevailing pany if opponent’s claim 
was frivolous (1987); provides immunity 
to onysicians oroviding emergency care 
to pregnant women, if doctor nas not pre­
viously treated the woman and is net be­
ing psvO for tne emergency care (1989). 
Ohio
Joint and several liability. Abolishes fcr 
non-«concrmc damages where piamiiff Is 
assessed a portion of fauil (1987).
Damage limits or restrictions: Adopts 
"ctear and convincing" standard for oum- 
tives: jucge sets amounts (1987).
Collateral sources: Manoates offset of 
collateral source compensation, minus to­
tal of costs paid for the benefit (1987). 
Other changes: Allows coun to assess 
attorney lees to any party adversely af­
fected by frivolous conduct (1907): estao- 
lisnes ‘ state-of-the-art" defense for 
products liability, unless manufacturer 
acted unreasoi ably in introducing prod­
uct into commerco (1987).
Oklahoma
Joint and several liability: Casa law limits 
to actions in wnich damages cannot be 
apportioned or when plaintiff is not at 
fault
Oamage limits or restrictions: Absent 
dear and convincing evidence, punitive 
award may not oxceed compensatory
(1986); prohibits prejudgment intarest on 
punitive damage aweros(1986).
Othsr changes: Allows coun to assess 
reasonable expenses and attorney fees 
for fnvoiou’s actions (1907).
Oregon
Joint and severel liability; Abolishes for 
non-eocnomic damages and for econom­
ic damages when defenoar.t Is less than 
15 oercent at fault (1987). Exception: 
some environmental torts.
Oamagr limits or restrictions: S500.GQO 
cao cn non-oconomic damages, no cap 
cn pumoves (1987): aooois "dear and 
convincing ’ evidence standard for puni­
tives. exempts manufacturers of prescrip­
tion drugs il approved by FDA and 
makers of over-the-counter doiga if gen­
erally recognized as sate and effective, 
unless maker knowingly witnneW infor- mauontlSST).
Collateral sources: Gives judge discre- 
'jon to reduce awards from collateral 
sources (1987). Exceptions: life insur­
ance. other beam bonefils. benefits for 
which the plaintiff has oaid premiums, 
plus retirement, disability, pension p<an, 
Soaal Security bonefils.
Other changes: Allows coun to assess 
attorney fees, court costs and otner ex­
penses for frivolous pleadings, motions 
or defenses (t987); provides immunity lor 
voluntary directors of non-orofit and gov­
ernmental organizations (1989). 
Pennsylvania
No miicr ton reform legislation passed. 
Rhode Island
Damage limit* or restrictions: It award is

more man $150,000. parties can negoti­
ate fcr periodic payments (1987).
Other changes: Allows court to assess 
reasonable expenses and attorney feen 
for ffrvofcus pfeadmgs, mo dons or de­fenses (1937).
South Caro lina
Damage limits or restrictions; Adoots 
"clear and convincing" standard for puni­
tives (1988).
Othsr changes: A flows court to assess 
reasonable expenses, including attorney 
fees, for frivolous suits or defenses 
(1963): reduces statute of (imitations Irom 
six to three years (or ati actions (1988). 
South Dakota
Joint and several liability: Limits joint for 
defendants 50 percent or less responsi­
ble — may pay no mere man rwico their 
share (1987).
Oamage limits or restrictions: Overall $1 
million cao on medical malpractice (1986): 
for punmves. requires pre-discovery, fact­
finding hearings before |udge to prove 
willful and malicious misconduct (1966). 
Other changes: Grants immunity for di­
rectors, officers and volunteers ot charita­
ble organizations (1987).
Tennessee
No major tort relorm legislation passed. 
Texaa
Joint and several liability: Abolishes jO'ni 
for defendants 20 percent or less resoon- 
sibie (1987). Excionons: when plaintiff is 
fault-free anq defendant's snare exceeds 10 percent, environmental and hazardous 
waste cases.
Damage limits or reatnctlons: Caps puni­
tives at rcur limes actual damages cr 
S20O.CG0. whichever is greater (1987): 
adoots "e'ear ar.q convincing" standard 
for punitives (1999): limits period during 
*n.cn creiudment interest may accrue if 
,eler. ’ant nas offered to settle (1987). 
Other changes: Allows sanctions for friv­
olous actions (1937); bars plaintiff from 
recovery if 5 1 percent negligent tn pure 
negligence cases and 60 percent rescon- 
s.bte in products liability (1987). Excep­
tions: nteniional tons, exemplary 
damages.
Utah
Joint and several liability: Tctaity aboiish- espSSS).
Oamage limits or restrictions: 5250.000 
cap cn non-oconomic damages, medical 
malpractice awards (1986); adopts "clear 
and convincing" standard for punitives; 
for punitive awards greater than $20,000. 
50 percent goes to tnt state (after deduc­
tion lor attorney fees), tnals bifurcated
(1989); requires periodic payments of 
meOical maioracuce awiros over 
5100.000(1986).
Other (.nanges: .Allows coun to assess 
attorne t  fees to prevailing pany if lawsuit 
or catenae was not brought m good fain 
(1900): allows stepchildren to recover in 
wrongful coath of steoparent (1991); sets 
statute of limitations for products liability 
— six years afior purchase. 10 years af­
ter manufacture o l orcduct; provides ce- 
forse il product was in conformity with 
government standards (1989).
Vermont
Joint and severel liability; Totally abolish­
es (1970).
Virginia
Oamage limits or restrictions: S7S0.000 
cao on medical malpractice damages 
(1976), raised to $1 mii(lon(l963);
5350.000 cap on oumtive damages
(1987)Other changes: Allows court to assess 
payment of reasonaofe e-penses. Includ­
ing attorneys fees, if action is not brought 
in good faith (1937); removes bad baby" 
cases from tort system, victim is awarded 
damages to cover medical, rehabilitative 
and projected wage less, no pam and suf­
fering or punitives allowed (1987). 
Washington
Joint and several liability: Abolishes
(1986). Exceouons: defendants acted in 
concert. pUifldtt is fault-free, hazardous

C o n t in u e d  cm f o l lo w in g  p a g e
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al Lawyer* Association. “ We still have 
five to 10 btlla a year. But tt'a not Ilka 
Lha 60 a year oC the past."

The ranee of the bills, too, la lim ited 
lo  California, ootea Leonard Esqulna. 
executive director of the California 
T ria l Lawyers Association. “We havo 
over 400 various forma of tort re lorm  
Introduced every year. But there has* 
n't been an across the board change In 
years."

California Is unique. A lter the last 
m ajor tort reform In 19S7, when the 
s tandard fo r punitlves was made 
tougher, says Mr. Esqulna, “ there was 
an agreement by both sides not to try 
to change tha tort law fo r five years. 
The moratorium went beyond medlcai 
malpractice but the doctors and we 
were the oniy ones who abided by IL

“That agreement expires In Janu­
ary ." Mr. Esqulna adds, “ and I don't 
know what's going lo happen. The doc­
tors think we re going to come out

gangbustcrs." Mr. Esqulna. however, 
declined to predict what the tria l law* 
yers would do.

But observers expect a m a jor legis­
lative batt'.e In California next year. At 
particular risk Is the long-time cap on 
non-ccooomlc damages In medical 
malpractice canes, set In 1973.
Elections the Key

Both sides aatlonsJIy and at the slate 
level are waiting fo r the November 
election to determine which way the wind w ill blow.

Oniy one stale, Michigan, has a bal­
lot Initiative on any form  of tcrt re­
form . And that — a proposal to amend 
Us no-fauit auto insurance law — Is 
fairly  limited. The slate currently pro­
vides a ll medical costs lo auto accident 
victims: the proposal would cap recov­
ery at 1220.060. with motorists eligible 
to purchase additional coverage.

The measure also w ill "modify com­
parative negligence so that someone 
more than 20 percent responsible fo r 
an accident will not be able to obtain 
damages,** says Ronald R . Hanlon, di­
rector o f the legal department at AAA 
Michigan, the main sponsor of the pro­
posal. The latest polls In that slate In­
dicate (he measure I- likely to pass.

Depending on who Is elected to the 
U S. Senate this year, a watered-down 
products liability bill may pass the 
U.S. Congress during the next session. 
The proponents of Senate B ill 640 failed 
by two vales this fa ll to force consider­
ation of the bill. 3 u l (he Senate voted 
22-23 to lim it debate. Ind icating a 
strong measure of support for the bill.

The war over tort reform , however, 
will continue no matter which presi­
dential candidate wins, says Roxanne 
Barton Conlln, president of ATLA aod 
partner at Des Moines. Iowa's Galltgan 
k  Gonlln P.C. **I don't think they're 
ever going lo give up." But. she adds, 
neither w ill tria l lawyers. "It's a long 
tattle. We re In for a very long haul."

WHATEVER THE outcor le of the 
fights over tort reform , these battles 
con be quite costly — for both sides.

In Pennsylvania. for Instance, where 
there was a major tight this spring on 
products liability legislation, says 
Michael C. McLaughlin, president of 
the PennsylvanlaTask Force on 
Product Liability. “The tria l lawyers 
gave 2 L2 million to legislatora“

But that figure Is dwarfed, says 
Michael Phenlcle. of the Pennsylvania 
T ria l Lawyers Association, by the 
money spent by private Industry 
supporting products liability 
legislation.

Mr. McLaughlin declined to reveal 
ar.y figures on lobbying efforts, but he 
did concede. “ We've been getting 
strong and generous support from  cor­
porations."

The Insurance company. AAA 
Michigan, had contributed 24 m illion 
by the second filing of campaign 
expenses for the proposed change In 
automobile no-fault medical coverage. 
The Committee for Fairness and 
Accountability In Insurance Reform , 
which Is run by the Michigan T ria l 
Lawyers Association, spent 2L9 million 
— ilm os l a ll of U from lawyers.

George Slnas. co-chairman of FAiP.. 
and a partner at Lansing. Mlch.'s 
Slnas. Dramas. Breke. Bougntoo. 
McIntyre k  Rciseg P .C , says. 'They 
scent i 1.3 million to get It on the balloL 
We exoect they'll spend another 23 to 
*.7 million.'' Since the first filing. Mr. 
Sinas says, "we've spent 11.3 million."

Louisiana was another costly battle 
for both the tria l lawyers and their 
business and Industrial opponents. 
T ria l lawyers there were trying to 
repeal certain tort reform measures. 
Randy Hayden, director o f publtc 
relations for the Louisiana Association 
of Business and Industry, claims that 
"!n the last election, the tria l lawyers 
spent 21.2 million lu legislative races 
and 30 of 39 legislators elected had 
'.rial lawyer money."

— M a r g a r e t  C r o n in  F i i k

TOO FART Barry J. Nora says the 
movement has •tailed because It’s too 
pro-butioes# and Insurance.

Reformers 
Take the 
Defensive
Continued f r o m  p a g e  JJ
punches and they nearly passed." The 
.vntl-products liability legislators o f­
fered two amendments — one would 
lim it secrecy orders and the other 
would deny any protection granted In 
the products liability bill to tobacco 
products. The secrecy amendment lost 
26-24: the restriction on tobacco prod­
ucts lost 27-21. "There are competing 
interests out there now," Mr. Phenlcle 
says. “We were strengthened by the 
near-passage.* The original bill passed 
unanimously and was sent lo the Penn­
sylvania House.
Going Its Way

Wisconsin Is another state with a 
well-deserved reputation as a tcugh 
arena for tort reform . "We haven’t fo l­
lowed the national trend,* says Sher­
man Stock, communications director 
of the Wisconsin T ria l Lawyers Associ­
ation. “T o rt reform came and went and 
we never became a part of IL"

Adds plaintiffs* lawyer and former 
ATLA President Robert L. Habush. of 
Milwaukee's Habush. Habush L  Davis. 
"There has been no success on the part 
of the tort reformers to restrict medi­
cal malpractice o r Joint and several 
awards. We weal along with limits on 
liability fo r municipalities."

In 1933. however. Wisconsin did pass 
a 21 m lllloo cap on oou-economlc dam­
ages In medical malpractice. “ It was 
adopted as part of a compromise." 
says Mr. Habush. But the measure ex­
pired last Dec. 3L

In this past legislative session. Mr. 
Stock adds. ’There was a package of 
bills on Joint and several liability and 
capa. Their proposals never got out of 
committee. The only change was that 
we were succe sful In raising the cap 
on w rongful death from  230,000 to 
3130.000."

Washlngtoa D .G , was also a battle­
ground for medical malpractice re­
form . A proposal In the D.C. City Coun­
c il wou ld have capped pa in  and 
suffering recovery at 2330.000: ael a 
three-year statute ot limitations; and 
structured payments and eliminated 
collatera l sources In medical m alprac­
tice cases. But ATLA's Mr. Nace says, 
"tnare were three days of hearings and 
nothing happened." The council never 
even voted oo the measure.
Limited Bills

In most states bills are still being 
Introduced, however futile they might 
bo la the long run. But the number of 
attempLs Is down. Says John Sadwlth, 
executive director ot the Colorado Trt*

OPPOSED: Business lobbyist Randy 
Hayden says pressure stopped a ro ll­
back In Louisiana.

T h e  L a te s t  T a l l y  
O f  R e f o rm  B i l l s o  s e c u r e  e x p e r c  t e s t im o n y  o n  a n y  s u b je c t .
Continued f r o m  p re c e d in g  p a p a

a n d  to  f i n d  m a n v  m o r e  s e r v ic e s*33ta, business tort, genar.c products 
cases.
Oamrge limns or rtsblcUons: Court snail 
arrange penodtc payments upon request 
of sitnor party for future economic dam­
ages greater than $100,000 (1986).
Other changes: Allows coun to determine 
before final judgment that action, claim or 
defense was Invoious and assess sanc­
tions cf reasonable expenses, including 
attorney fees (19871: prohibits liability if 
•njured person was under the influence of 
aiconoi or illegal drugs and inis condition 
was 50 percent responsible for injury 
(1986).
W a it Virginia
Joint and several liability: Abolishes for 
defendants less than 25 percent at fault 
(1986).
Oamage UmHe or rostncUoni: SI million 
cjo on medical maipractce non-econom- 
*c carnages (1366).
W isconsin
Damage limits or restrictions: S1 million 
cao on medical malpractice non-econorr- 
•c damages: expired Oec. 31 ,1991 .not 
renewed (1986).
Wyoming
Joint end several liability: Totally aooitsh- 
«s (1986).
Other cnangas: Court may assess rea- 
sonaoie costs for attorney fees or fnvo- 
lous claims or defenses (1986).

s o p h i s t i c a t e d  a t t o r n e y ,  t u r n  to  t h e

L a w y e r s ' Se r v ic e  

D ir e c t o r y  - tinouoMt. nuts
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O u t r a g e o u s  a n e c d o t e s  
f u e l e d  t o r t  r e f o r m ,  b u t  
i t ' s  a  g a m e  t w o  c a n  
p l a y .  F r a n c o  C o l u m b o ,  
m e e t  R o x i e  L y p p s .

3c  G .hl  D u n e  C ox
S i i -m i i  L-i»  j m m l  t i .H  C / x n n

DENVER — Most people never knew 
tnelr nanci, Pul Iheir stones will live 
on as long os mere are lawyers and 
cccktasl parties:

The burglar who won 4 lifetime an­
nuity after a fa ll through a skytlgnt 
paralysed h im ...The man woo sued 
Sears P.oeoucK U Co. because ne nad a 
heart attack getting his lawn mower 
storied .. .The bodybuilder who picked 
up a cool <1 million .'or damages In­
curred running a footrace with a re­
frigerator strapped to hia back.

They and pernnps a doren other un­
forgettable cnaroctcrs were the poster 
children of the tort reform  movement. 
3ctween ‘.983 and 1990. their tales 
helped the Washington. D.C.-bascd 
American Tort Reform  Association 
persuade lawmakers in «2 states to en­
act limits on liability.

I l  Is. however, a game two con play.

There's been time enough for the 
plaintiffs' bar to start collecting anec­
dotes of a different stripe: the wronged 
plaintiff, victimised a second lime by 
the legal system and headed for the 
puollc assistance ro lls — after a l-rlcf 
stop-off at their local slate capital to 
show lawmakers the human cost of 
cursing liability awards.

"I've got a drawerfu l of horror sto­
ries." Will Glennoo says cneerfully. He 
Is the chief lobbyist for the trial law- 
yers association of California, where a 
f|ve-v«ar moratorium on political ac­
tivity by tori reformers and by the 
plaintiffs' bar expires at the ena of the 
year. "The biggest difference between 
their old ones and ours." he adds. "Is 
that ours are true .’His lobbying counterpart at the Cali­
fornia Medical Association. Timothy J. 
Shannon, says he's bracing for a pa­
rade cf “ the moat egregious cases, 
wnatever they are auopoacd lo show," 
as pari of the plaintiffs' bars effort to 
do aw*y with caps on recovery. 
Awards Whittled A«:i)r

R e fr lg e ra to r- to t ln e  bodybuilder 
Franco Columbo. meet scarred plain­
tiff Roxie Lypps.

Ms. Lypps. a form er teacher, sur­
vived severe burns in a 1990 propane 
gas expiosion In a bank In Crested 
Butte. Co!o. A jury that heard her cose 
last fall — there w u  testimony lha l 
sne Is unable lo work and Is still under- 
Continued o n  p a g e  J6

Bad medical cert left Shan# Flury brain-damaged as a newborn, but Indiana’s 
damage cap means his parenu will foot most ol Ihe bill for his care.

In  th e  F irm s
N'.Y. firm s say the recession h is  

bottomed ou t; law yers give big 
bucks to C lin to n . P a g e  2 .

M ixed  D e c i s io n
+  A  U .K . cou rt issues a m ixed 
ru iing io r U .S . taw  firm s w ith 
British insurers , p ag e  3 .

B u s in e s s  W a tc h
*  Investo rs don ’ t want to pay 
attorney tees; p o licyho lde rs  w ill 
co llec t. P ag e  19 .

pra/euionsl Announcements: Psje 13 Career Opooriunides: Psje 44 . Ciesi Escapes: P::e 50 U.reri’ Service Directors: Psee 47 Aeil Ensie: Pije 49

AT LA 
Meets
*  O n  the 
Association ot 
T r ia l Law yers 
o f Am erica ’ s 
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As Macy’s Fees Mount, 
Judge Issues a Warning
S o  f a r ,  $ 2 . 6  m i l l i o n  g r a n t e d  
i n  l a t e s t  m e g a - b a n k r u p t c y .

S y  K aren D onovan
NumajI L* |r<i*»I S*4/f l«t»/irr
AS THE CT>OCX continues to lick at the Bowl­
ing Green courthouse in downtown Manhattan, 
wnere Chief U.S. Binkruptcy Judge Burton R. 
U fland Is presiding over the Chapter 11 peti­
tion by R JL Macy L  Co. Inc. the hours — and 
fees — logged by attorneys In the case are 
piling up.

Already, thrca New York firms which repre­
sent the debt-ridden retail giant and Its two 
official creditors’ committees, have received 
approval from Judge LIfland fo r mare than 
12.8 million In fees and X333.Q0Q in expenses fcr 
tnelr efforts during the first three months of 
the bankruptcy, from January 27 to April 20. In  
r e  R .H . .Macy df Co. tnc„  92-B-tOtTT.

But that's not out of line compared to others.

For Instinct, when Federtied Department 
Stores fnc. filed for Chapter ’.1 In 1990. Jones. 
Day, Reavis 6  Fogue. counsel fo r tha debtor 
received 1-17 mi.lion In fees and 1382.000 In 
expenses during the first 78 days, according to 
a SepL 24. 1990 order.

For the first 93 days' lime o r 2.230 total hours 
In the Macy’s esse — three firms jammed 
18.738 hours of work, logged by a total of 120 
partners and associates, and 71 law clerks and 
paralegals.

Of the three firms — Well Gotshal U Manges: 
Olterbourg. Stemdler, Houston U  Rosen P.C- 
and Berlack. Israels Ic Llberman — the largest 
bounty went to Macy’s tounsel. Well Gotshal 
wnich got about 11.3 m illion In addition to the 
1700,000 retainer U received at the beginning of 
the case.Attorneys are now sifting  through time 
sheets, preparing lo r their next requests for 
Interim fees, due at the court Aug. 13. They 
agree that work on the case has tapered off In 
the last month or so. and expect that trend to 
continue Because there Is little litigation In tha 
Continued on p a g e  J.1
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Trial Bar Aimsj
Horror Stories 
At T ort Reform
Continued f r o m  p a g e  1
going painful skin grafts. And that Iho 
{13 supplier had violated more man a 
(Joten jiate regulations — Awarded her 
51.3 million. Lypps u. Empire C o j  C o r p . 
J2-CA-0170 (pending In Colo. CL of 
Appeals!.

The catch wax that It was a Denver 
Jury. Colorado la often cited as (he 
leading edge among states limiting re ­
covery by platnttffa and their attor­
neys; since 1986, lawmakers here have 
passed an estimated fO measures that 
help shield defendants In pcrsonal-in- 
Jury snd wrongful-dealh suits.

The whittling away of Roxie Lypps' 
award made national news last Marcn. 
Colorado's 5230,000 cap on damages for 
pain and suffering cost her several 
hundred thousand d o lla rs . Another 
cnunx was lost lo a lim it on Jolnt-and- 
several liability that protects deep- 
pocket defendants from  Insolvent co-

D u l l  T r u t h ,  
S h a r p  P o i n t
GIVEN ENOUGH retellings, any siory 
loses Its fine de'all — especially stones 
retold to make a point.

Tor example, take what may be the 
most popular tale in the tort 
reformers' repertoire: An Insurance 
company ordered to pay 3280.000 plus 
31.500 a month to a plaintiff wno had 
'.he guts to sue after fa lling  through a 
skylight while burgling a school.

The real-life version, which dates 
from the early 1980s in Redding, C a lif- 
Just doein t have the same ting.

Teenager Rick SL 3odlne and some 
friends were trying, as a prank, to »a>.e 
a floodlight down from  the roof of a 
school and use It to light a tennis courL 
He fell through a skylight that had 
been painted the same color as the 
roof. His Injuries lett him a bedridden 
quadriplegic, brain-damaged and 
unaole to speak. The school district 
-was at a disadvantage because It had 
notice the root was dangerous: 
someone had already died after falling 
through a sim ilarly camouflaged 
skylight at another school In (he 
district- Three days into tria l, the 
school's Insurer chose to settle. Bodino 
'u. £nfrrprvj« U u jA School, CV 72223 
(ShastaCo. Super. CL 1932).

Of course, over time the bar s 
counter-anecdotes may prove equalty 
mutable.

P la ln tllf Roxie Lypps aiready has 
started down the road to urban 
myth clsallon. A published account of 
how Colorado's liability llm lls  reduced 
her 11.3 m illion Jury award to a mere 
5310.C0O "Is actually somewhat 
misleading," her attorney, Carl David 
Adams of Dallas Law Offices of Carl 
David Adams, acknowledged In an Interview u u r months after the siory 
ran nationally. The 5310.000 — ac.ually 
5310.322 plus Interest — refers only to 
punitive damages. I l doesn't Include 
mare than 3243.600 that Ms. Lypps won 
(or actual damages, o r an extra 189.000 
that went to reimburse workers' 
compensation.

"You and 1 win both be betjer ofr If I 
don't lie to you." tha lawyer says, "and 
snc did go home scarred and maimed, 
wtih a fraction of the Justice Ihe Jury 
wanted her to nave."

3ut the fraction Is closer to one-third 
than to one-fifth. — Gail Diane C o x

defendants. The Wall Street Journal 
reported — somewhat misleadingly — 
that by the time It w «  over, "ihe nel 
effect waa lo cut Ms. Lypp s remaining 
compensation to 5310.322." (See "Dull 
Truth. Sharp Point." Page 38.)

Colorado House M ajo rity  Leader 
Scott Mclnnls, R-Glenwood Springs, an 
early advocate of tort reform , respond­
ed by citing a need to have "the pendu­
lum ...sw ing back, so the people who 
need compensation can get IL* Similar 
quotes by Colorado lawmakers also ap­
peared In the Denver Post, whtcn (o 
illustrate Us article on tort reform 
gone awry featured the tale of Sara 
Carpenter.
Oarely Buying Groceries

Ms. Carpenter, who used lo be a 
nurse, had stopped on the hlgnw iy in 
1939 to help pusn an out-of-gaa car Into 
a service station. A drunken driver 
plowed Into her. She lest one leg above 
the knee, and the other required exten­
sive therapy. One of her attorneys. fL 
Shannon Reed of Pueblo. Colo.'s. Law 
Offices of Lee Sternal, says the unin­
sured drivsr testified Ir. deposition that 
hla well-heeled friend had had a pany 
solely for Ihe purpose of gelling every­
one drunx. knowing they would be 
driving afterward. 2u i Colorado bars 
suits against social hosts, sen In In­
stances ot w illfu l and wanton conduct. 
Carpenter y. Chacon. 90-CV-97 (Dlst. 
C l. Pucolo Co.).

WUh ihe help of a prosthesis and 
arm braces. Ms. Carpenter was able to 
accompany her attorney to legislative 
hearings held at the start of this year, 
telling lawmakers how her suit was 
dtsmissed and her Social Security pay­
ments oarely cover groceries ana rent.

Asked about Ms. Carpenter's plight. 
Stale Sen. Al Melklejohn. R-Arvado. 
told the Post. ’ We have gone too far."

It la premature to say whether such 
sentiments will translate Into a ro ll­
back ot curbs. But the climate for fur­
ther limits sought by business. Insur­
ance and medical Interests has turned 
chilly. Businessman John Hamlin, a 
former Colorado state representative, 
announced June 12 he Is postponing a 
state ballot Initiative to lim it attor­
neys’ contingency fees. “ We Just don I 
feel It's the rlgnt time," he said.

The man responsible (o r getting the 
bar's human-lnleresl stories to law­
makers and reporters 
executive director 
xi Lawyers Association, 
he says. Appeals go out to members in 
emergency phonu cails as well as rou­
tine letters, asking for stories that can 
be related to specific measures under 
consideration.
Poor Shelf Life

And even (he best anecdotes can 
have a poor shell life.

Mr. Sadwith may soon lose a story 
that spoke lo Colorado's ceiling on gov- 
ernment liability, a tale so choice that 
It Is already being passed around by 
the national Association of T ria l Law­
yers of America. In 1937, a state road 
worker clearing rocks puaned a seven- 
ton boulder down a mountain, where It 
crushed a lou r bus. Under a law en­
acted the year Before, the state's liabil­
ity I or ail 33 ot the dead and Injured 
could not exceed a comolned total of 
HQO.OOO. Just one of (he injured. M ar­
cus Lang, lingered tor a year, blinded 
and brain damaged, running up more 
than 5300.000 In medical bills before he 
died.3ui the case Is now up on a writ lo 
the U.S. 5upreme CourL A Lang estate

READY: W ill Glennon, lobbyist for California's (ria l lawyers, collects horror 
stories on ton reform's e/fecio which, ne says cheerfully, 'are true.'

rest stories lo law- 
tcrs Is John SadwlthT? 
■ of the Colorado T ri­
l l i o n .  It's not easy.J

victory could cost ATLA Us prise ar.ee- 
doic.

Appeals aren't a ll that can befall yes­
terday s perfect anecdote. The national 
grapevine Is rife with tales of plaintiffs 
wno. on the eve of going public wiin 
the'.r personal tragedies, received un­
expected settlements on the condition 
that they forgo film at 11.

In Indiana, no less than the co-chair 
of the drive lo racdlfy the nation's stiff- 
est ((rails on medical malpractice ac­
tions grows silent when asked for anec­
dotes. Plaintiffs' lawyer Terry Pahler 
of Indianapolis, who heads (he medical 
malpractice subcommittee of the Indi­
ana T ria l Lawyers Association, says 
that although several of his clients II 
lustrste tort reform  Injustices, his alle 
glance to them precludes his discuss 
Ing details. "One problem Is settle­
ments that Include confidentiality cov­
enants," he volunteers.

Sixteen years have passed, however, 
since Indiana became the na tlo ra l 
model for the protection of doctors and 
hospitals against greedy plaintiffs, and 
the pool Is promisingly large. When 
lawyers met with a Joint legislative 
committee In mid-June to talk about

i i - .
-7

ANGRY: Ind iana lawyer Lance D. 
Cline decries hla slates strict caps on 
medical malpractice awards.

how to accommodate catastrophic e v ­
es. plaintiffs* lawyer Lance D. CUnc of 
Indianapolis' Yosha, Cllno, Fa rre ll h 
Ladendort told lawmakers about Julie 
M iller.
Not Covering Medical Care

A 34-year-old woman whose doe.ors 
allegedly did not detect chronic coro­
nary disease until a heart attack live 
years ago left her in a coma. Ms. M iller 
"could have collected millions In an­
other state." M r. Cline contends. Under 
the two-step Indiana law. a mandatory 
screening panel found medical negli­
gence. That allowed her case to go lo 
tria l.

She collected the maximum allowed 
from tho doctor — 5100,000 — and a 
second maximum — 5400.000 under the 
law at the lime — from the slate medi­
cal malpractice fund. Legal fees and 
costs left 5370.000 lo cover what has 
been estimated will be a dccsde ot 
round-the-cloek nursing. Ms. Miller's 
mother and sister are trying to carc 
for her to keep costs down, Mr. CUnc 
says, but out-of-pocket expenses to 
date arc 5415.332. E l m o r e  u. /ndia*a 
p2tien(’j  Compensation fund . (3 D 
029701 C? 9361 I Sup. CL Marlon Co.).

The story Is even more dramatic 
when the victim is a brain-damaged 
newborn facing a lifetime of care — 
and that describes another of Mr. 
Cline’s clients. Shane Fluty, who ap 
peered on the front page of the India­
napolis Star with the headline. "Mal­
practice laws stacked against vie 
tlms.*

The Fluty c u e  alleged that doctors' 
delay In dealing wiih a hole In newborn 
Shanes heart starved Mm tor oxygen 
and resulted Ir. cereoral palsy. It took 
hts blue-collar parents mocc than sev­
en years and 3110.000 In legal fees to 
win (he c u e  and. thanks to the Indiana 
ceiling, wnal they recovered w u  less 
than one-fifth what they estimate il 
will cost to care for thelf son. Fluty v. 
Everetts, 32333-1327. (Dial. CL. Marion 
Co.).fnd lanpo lls  S ta r repo rte r Susan 
Hcsdden says she and her partner cn 
the series ot malpractice stories. Jo- 
jepn Halllnan. debated wneiher to fo- 
Continued on following p a g e

u
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Continued f r o m  p r e c e d in g  paQ S
cu* on lh« boy because o£ ccactm 
about bclog made pavnru (o r lawyers In 
the propaganda war. In tha end. they 
Included three photoa oC Shane ao well 
as an account o t a ju ror crying In (n u ­
trition. The serlce woo a 1391 Pu lltrc r Prlis.
R a t  ot Ihe Picture 

Think lank  re sea rche r Deborah 
Hcrulcr ot the Rand Corp.’s Institute . 
to r  C iv il Justice In Santa Monica. 
Calif., says that although 'anecdotes 
are a typical way (or Journalists end 
lawyer* lo understand reality ," they 
leave scholars cold, 

p  "I hear one o t these stories on either
1 side and say. T h a t’s Interesting, but I

don't know what It mcana until I see 
the rest o( the picture." Ms. Hensler 
says. On (he other hand, she acknowl­
edges that the rest o t the tort re lo rm  

_  picture Is sketchy. In 1956, Rand urged 
states and the (edcrai government to 
take steps to measure the results ot 
any changes In courtroom compensa­
tion systems. The recommendation* 
"tell on deal ears." she notes, and now 
there arc no overa ll statistics on (he 
effects o t seven years ot tort reform .

At a May meeting ot sociologists In 
Philadelphia. M i Keiu ier used what’  
she had: Of the IS states that report 
their annual civil tiling caseloads to 
the National Center for Slate Courts. 
Colorado - -  Its penchant for tort re ­
form notwithstanding — has shown the 
greatest Increase In the number of law­
suits In tha late 20a 

And while Ms, Hensler wouldn't be 
caugnt referring to them, Colorado Is 
still generating the anecdotes about 
off-the-wall lawsuits that fueled tort 
reform In the first place. In Ihe past 
year, fcr example, a Denver-arca man 
won compensation (or having been re­
peatedly disappointed by a dating ser­
vice. So did a woman wno w u  hit on 
the head by a hanging houscplant In a 
supermarket- Last spring, a woman 
sued firefighters after her own dog bit 
her during a (Ire d r ill at the Aspen 
resort where she was staying. And a 
stale appellate Judge has sued the

NEWSMAKER: Colorado tria l bar offl- 
c lt l John Sadwltb gets the right stories 
to lawmakers and reporter*.
woman who says she bore his son 16 
y ra rs ago: he doesn I deny It. but says 
she broke her promise never to sue 
him for paternity.

The fact that, at the other end of the 
damage scale, there are victims going 
undercompensated does not surprise 
Ms. Hensler ano other researchers. 
Many studies, Including one by Rand 
In 1991. show an Inverse correlation na­
tio n a lly  between tne adequacy of 
awards and the severity of Injury. • 
Across the board, statistics show win­
ning plaintiffs pay on an average about 
one-third of their own costs, Ms. Hens­
ler says.

Silling on a panel recently opposite 
Walter Olson, author of ‘The Litigation 
Explosion." she chided him Cor his lack 
of evidence ihat there even was a liti­
gation explosion — only lo have him 
respond that he purposely left data out 
of the book because It Is the stones that 
rea lly matter.

He has a point, she says ruefully. " I 
ta lk about numbers because that's 
wnat I do.* she says, but "people's eyes 
do glare over wnen ona tries to reason 
by way of statistics. And lobbyists 
know thaL’*

*Recommended .... This vol­ume explores traditional theo­ries of lender liability along with a whole spate of new statutory and common law theories in a straightforward, well-researched and heavily annotated manner. That it remains so readable is a credit to the author/
— The Philadelphia Bar 

Association Retainer

jr ^pjhis invaluable book 
!• shows yoo not cnly 

-  -  how to litigate lender 
liability su« s. but how io heio prevent 
them iron- ever being filed. Lender 
Liability analyzes:
• traditional ana emerging 'heones oi* 

liability, with a comprehensive ais* 
cuiuon of RlCO

• planning, budgeting and moniionng 
or litigation iro m  ihe perjpeejve or 
insice counsel

• recurring litigation issues including 
discovery, privilege ana class aoon 
questions

• pracocal asoecu or trying a case, 
including development or a (heme, 
jury selection, opening suremenc. 
use Of experts, ano closing argu­
ments

• alternative dispute resolution

* toonmg potential pruolems at all 
stages or a transaction, from initial 
negotiations :o worxouu of troubled 
creoio

* minimising iender liability and 
re»aied risk eiccsures ihrough effec­
tive aocurr.enianon ano admmisira- 
live (cchmoues. srafi-irammg proce­
dures. ano general policies

The book, which includes a 
discussion of lawsuits against the 
directors and orfecen or' financial insn- 
lunons. aiso features numerous practi­
cal forms.

Mr, .Mannmo is with the 
Philadelphia law firm Mannmo, 
Walsh & Oirfiih, P.C.

The puoiisher. Law fcumal 
Sern.iMO-Prrn. is a oivmon o< The New 
Yon< Law Puolitning Comoany.
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Debate 
Still Rages 
On T  orts
S t u d i e s  c l a s h  o n  t h e  
‘ l i t i g a t i o n  e x p l o s i o n ’ s ’ ’ 
m v t h s  a n d  r e a l i t i e s .
Sccxm d o f a liso-part j  o n e s  a n  tart 
r e fo r m .

3r Andjiew Blum _ .
.NiriM.1 U * IimiuI V..H

AFTER IOWA Ualvertliy Law Prof. 
Michael Sakj reviewed the cartons 
he had (tiled with tort reform studies 
dating Sack to the rold-19Ms. he 
caroc to believe that the so-called lit* 
I f  ttlon exptonoa o t the previous de- 
cedes had never occurred.

3ui how to measure the myth, u  
well u  Ihe reality, proved problem* 
allc. And this month. In Washington 
D C . i  g-oup o t academics are meet* 
In* to develop a neutral way to race* 
sure the scope ot litigation In the 
United States. If thry succeed In de- 
signing such a litigation barometer, 
the ensuing data could clarity wnat 

has b<en a very
T o r t

R e f o r m :

„ . I s  N o w . ; ;

' » Utt ol roeem I tortnlonn w jj • tUCJea.. y r  
'“ ** p»c«i2.- 

* Tort •reform' K  »cvn#oma» can # ha»e grunisrvj*..
. . *0 rsiurt*. • 

p .g . u . / A i

muddy debate 
• over whether the 
A m erican  to rt 
system La a sta- 

W h e r e  I t  bte protector ot victims' rights or 
n ig h tm a re  

filled  with law* 
ycra run amok la 
courts that tunc* 
lloo as smoothly 

the R u as la a  
economy.

A study by P ro ­
fessor Saks, pub* 
llsh ed  la  the 
April Lisue of tha 
U n iv e rs ity  o f 
P e n n sy lv a n ia  Law Review. La one of a plethora of 

analyses released In the Id months 
since Vice President Dan Quayla 
took a then-dense, mlnutae-fllled Is­
sue and made It political fodder and 
front page oews by attacking law­
yers and the legal system. (See 'As­
sessing Tort Costs." Page 12.)

Yet there La a creeping belief that 
Professor Saks might be right.

The debate has gotten clouded — 
with anecdotes, horror stories and 
subsequent denials. The public Is 
getting a mixed message. A leading 
skeptic ot the litigation explosion. 
University of Wlscoosrs Law Profes­
sor Marc Gaianter ts calling fo r a 
new system of measuring the al­
leged litigation explosion — a sort of 
litigation Index.

"We have nothing like the Con­
sumer Price Index or unemploy­
ment (numbers!.** saye Protesaocv 
Gaianter. T h e re  la do way (now} to 
keep track.'* he says, adding, howev­
er. that It might be possible to fash- 
Continued on pope JX

S t e p h e n  g v  j TAH soo ch e* 
K i n g ' s  i e g a l  i— ■
a r r a i r s
s o m e t i m e s
c a n
r e s e m b l e  h i s  
f i c t i o n .

 ̂Stephen King's 
horrors coma I-'-, to Ule m 

~ lltfgaflon.

T  THE END of Stephen King's gTlsly short 
story “The Lawnmowtr Man." a (aL naked 
man with hairy teeth, sialned green from  

teatlng grass, mews down the protagonist.
F o r the author and his counsel however, the sto­

ry's rea l horror began years after publication.
Since last spring, sole practitioner Jay D. K ram er 

and chief litigator Peter Herbert of Cowan. Lelbow iu 
It Latman have been fighting to remove their client's 
name from  the motion picture T h e  Lawnmower 
Man." Mr. King’s dispute with the film's producers 
and distributors became so heated that the normally 
reclusive modern-day m u te r of the macabre was 
prompted to flic Ms first law ju ll ever and to appear 
In court as a witness for the first time.
Continued on pope J4

J u r i s t s ,  

I n i t i a t i v e s  

O n  B a l l o t
M o s t  s t a t e  h i g h  c o u r t  
j u s t i c e s  h a n g  o n ,  w h i l e ,  
v o t e r s  t r i m  g a y  r i g h t s .

By Andrew Blum
Lt* JitH S.rcur

n A V fP A T P M  AS PRESIDENT.elect C A iM PA lV jiN  sm  c ilo toa  prepares 
' lo  sweep Into the

White House with his 
p rom ise  of change, 
v o te rs  In I t  states 
called fo r fresh air ot 
their own and passed 
term lim its for Con­
gress that likely will 
er.d up being c h a l­

lenged I*, the U.S. Supreme Ccurt.
While term limits were among the most 

prominent of 22S referendums. Initiatives 
and constitutional amendments on the 
ballot In t l  stales and Washington. D.C., 
they were not the only controversial ones.
v Who tuec«*dt Bill Clinton? Paqs 3, 
r  PoailbU now facta In D.C., Page f .

Others — such as the retention of a "pro- 
choice* chief Justice In F lo r id a  split ver­
dicts on several gay rights measures and 
balloting on abortion rights and the death 
penally — brought legal Issues Into the 
Continued on  page 21

D e l a y ' s  O K
*  T h e  9th C irc u it ru ie s that c iv il 
tr ia l delays a ren 't necessarily  
unconstitu tiona l. P a g e  3 .

D a y  J o b
*• Po lice  say she was a law  student 
by night, a han't robber by day. W as 
it to pay her tu it ion ?  P a g e  4 .

B u s i n e s s  W a t c h
*• A C C A . 10 years o ld . reaches ouc 
to women and m in o rit ie s : breakup 
fee incentives exam ined . P ag e  i 5 .
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Sides]§t|j :̂Airgue Oyer 
‘Litigation Explosion’
C o n t in u e d  f r o m  ?<W* I  "• ? *
!oa i  method to keep tabs oa data La* 
eluding the n urn even of c u u  Uled and 
Jury trial*. •

Toward that end. he hoe axked repre- 
icota ilve j o( research IrulUutlooa lo 
meet In Washington. D.CL cn Nov. IT 
"'.o dLscuxi the wnole question of the 
deficient knowledge base In the legal 
area and try to talk about the possibili­
ty of developing a neutral kind ot Indl* 
cator that could be used to track (IhLs *̂*

Among scheduled attendees, says 
Professor Gaianter. are officials of the 
American Bar Foundation, the P.and 
Instllu ie for Civil Justice, the Amert* 
can Judicature Society and the Nation* 
ai Center for State C oun* The Asaocl* 
iiion  of TrlaJ Lawyers of America was 
cot Invited, said Professor Gaianter. 
But. an Insuraoco Industry o ffic ia l 
whom the law professor declined to 
ldeottty, may be In attcodance primer* 
tly because. Professor Gaianter says, 
that official has Invaluable data

For A TLA. the exclusion la a blow of 
io r t*  With an increasing number ot 
tart reform studies churned out In re* 
cent months, a TLA has been firing 
back — complaining that the studies 
ore nothing more than propaganda 
umed at Jurors. Judges and the law 
school community.

In a defensive move. A TLA recently 
created the Academic Liaison Com­
mittee. chaired by John F. Vaxgo o l 
Indianapolis' Pardlccx. Gilt and Vargo. 
The group held Its first meeting In Aw 
gust with about 13 academics from  
across the country.

Mr. Vargo. while noting ATLA can 
no longer continue to Ignore academ­
ics. says the Iruth Is comlog out In the 
tort reform debate. “ Facts are bertn* 
rung to show that allegations made by 
corporate foundations, insurance com­
panies and most recently the (Busn) 
administration, are garbage.* he says, 
reeling o lf the '‘ myths'* of punitive 
damages out of control. Juries favoring 
p la ln tlff j and Insurance rates rising 
due to litigation costs.

.As for ATLA'i meeting with the ex­

perts. M r. Vargo says It appears that 
more empirical research Is needed. At 
that meeting. Mr. Vargo sold ATLA 
"asxed th«m to tell us wnst the prob­
lem Is and haw to resolve IL** he says. 
T h e y  said thera was a big gap In In­
formation.' The committee Is evaluat­
ing th" professors' Input.
Quxjrle Factor

WhiH some point to a long simmer­
ing debate 10 to 13 years In the making 
fueled by the old saw of “ lies, damn lies 
and statistics." all agree M r. Quayle 
pushed the debate to a new level — 
albeit with an uncertain future In the 
Clinton administration.

Ever since Mr. Quayle. who chairs 
the Council on Competitiveness, her­
alded the administration’s coil for tort 
te forra with a swipe at lawyers at the 
American Bar Association's 1931 annu­
al convention, a series o f studies at­
tained more ootortety than they would 
have.

Tort reform  advocate W alter Olson, 
author of the "Litigation Explosion" 
and a senior fellow at the Manhattan

WHAT EXPLOSION? low * Universi­
ty's Michael 3aks says the 'litigation 
explosion' never happened.

A SKEPTIC . Prof. Marc Gaianter sug­
gests a litigation aealo (o determine If 
Ibere really Is a problem.
Institute, says the Quayle speech c lea r­
ly got the opposition's Juices flowing. “ I 
got the feeling there Is a concerted ef­
fort lo get what In a campaign you 
might call ‘opposition research' lo 
counter his themes." he says.

And Mr. Olson notes the plaintiffs' 
bar seems busier because “they are 
worried that public opinion has slipped 
away from them. They would like to 
shape public opinion back." But, he 
adds. "Contrary to some of the Imagin­
ings of the otner side, I don t know of 
any strategy on the reform side that 
would do that. It's a question of partic­
u lar researchers.'*

Rand senior social sciential Ceborah 
Heruler disagrees. “ I would not be sur­
prised If some of Ihe studies were gen­
erated or funded by parties on one side 
or the other," she says.

The Quayle speech, says Ms. Hen* 
aler. "drew particular attention first 
because of the oovious appeal to the 
media of a vice president wno Is a law. 
yer coming to a convention of lawyers 
and bashing lawyers and telling them 
they’re to blame for economic proo- 
lems." Additionally, says Ms. Hensler. 
It "attricted attention from  people like 
me because the speech and Initial 
piece Issued with the Council on Com- 
pell liver, eas agenda, made references 
to data and research studies."

She adds: “Those sometimes were
REFORM ADVOCATE: W alter Olson 
says plaintiffs' attorneys fear public 
opinion Is moving against them.

wroog and misleading and yet It ap­
peared there w * j an interest oa the 
part of the administration In using em­
pirical evidence ax support for the 
claim so...people like Marc Gaianter 
and I were drawn Into trying to re­
spond."
Ptaylng Caleb Up

But Professor Gaianter, like others 
reflecting on tbe Issue, says tha debate 
began healing up la 1984, and slncn ac­
ademics move slowly, some of the 
more receot studies merely are play­
ing catch up. “The Quayle thing heigh­
tened It," ho says. "It gets people to 
repackage stutf they have."

F o r example, when the vice presi­
dent look the system to task for gener­
ating 70 percent of the world's lawyers. 
Professor Gaianter says he revlslsted 
a previous study he conducted, updat­
ing It to address Mr. Quayle's claims. 
.And. he says, much of the vice presi­
dent's rhetoric 1s Hawed. "Most of the 
empirical studies...ones that are not 
Just anecdotes o r h o rro r s to rie s ... 
svera ll end up saying this (exploalanl 
Is pretty overblown."

In Professor Saks' case, he began 
loaning at the Issue la  th« mid-1980s 
wnen he saw the claims thca being 
made In the tort re form  debate. He 
subsequently contacted those making

rick a number. any numoarl The cost 
cf ihe ion system has been out at S29 
billiorv-f>S36 billion. 580 Otilion. S H 7 
billion and $300 fc.Hion. A series o l ton * 
reform studies since August 1991 have 
explored costs and ether related 
ssues. Those studes include:

Tide: 'T en Cost Trends: An 
international Perspective ’

Author Robert Siurgis c f Ihe New 
York City-oased T.tiingnast consulting 
Ilrrp

SynooalsrThe reoon pred'Cts that 
fart costs could total $300 pillion oy tne 
end of the decade«I c c n u ois are not 
cut in pace. Said Mr. Sturgis: "We just 
:an  \ piamo trem on lawyors. insurance 
camoames also contribute so De mgn 
costs." (October 1992.).

TiUe: "Punitive Damages Explosion: 
Factor Fiction?"

Authors: Cff.ce of General Counsel 
at Texaco Inc,

Synopsis: The company, hit with do  
largesMver punitive vercic? —  S3 
billion m De Pennzo.l Co. case —  
conducted the study after losing a $25 
million punitive verdict this year m a 
benrene exposure caso. Mason v.
T if ta c o in c . , 112 S. CL 1941. The 
findings: :n California. Texas. Illinois 
ana Now Ycr«c. punitivo damages 
Dialed S8C0.000 from 1963 to 1971 and 
$3l2miiiion frcm 1988 to t9 9 l.
{October 1992.)

7Jtio: "The Cost of Litigation: A New

Perspective"
Author: National Association of 

Manufacturers 
Synapsis: The reoort estimates mat 

De total U.S. b'M for legal services in 
1992 will be SS3 billion for consumers 
ano between 5110 billion ano 51 *8 
c.tilcn for business. (September 1992.)

7,’ lie : "Product Liability: t991 • 
Ca'.encar Year Experience'

Author. National.Insurance 
Consumor Organization (a grouo 
created witn r.eio Ircm Palon Nader) 

Synopsis: The reoort says. Cased cn 
data ircm the A.M. Best $ Co. 
r.surance raung firm, Dat products 
liability insurance premiums were 52.5 
billion m 1991. an amount NICO said 
Dialed less man congressional in- 
house spending or wnal Americans 
spend on cot food. (September 1992.)

Title: "What Are Tort Awards neatly 
Like? The Untold Story from d o  State 
Courts"

Author. National Center for Stats 
Courts m Williamsburg, Va.

Synopsis: A study of 27 state inal 
courts found Dat automoode collision 
cases are among Dose witn the largest 
verdicts: of ail verdicts, only 6 percent 
had punitive damages. (August 1992.)

T.tie: "The Economic Effects of 
Scapegoat Ltiqauon *

Aumor AUS ConsuUams 
Synopsis: preoareo for me Amencan 

Tcrt Relorm  Association. De report

A s s e s s i n g  T o r t  C o s t s  
I s  a ' G a m e ' o f  N u m b e r s
says nevdiess titigat.cn against 
professionals stemming ircm 5dL 
failures is camagmg me enure U .S. 
economy, while costs are passed to 
consumers.

TiUe: "That by Jury or Judge: 
Transcenc.r.g Empiricism" 

AuDorj'.CcrneO University Law • 
Rrcfossors Kevin M. Clermont and 
Theodore tisenoerg 

Synoosis: This study tlnos mat 
judges are more likely man tunes to 
s<de w id  plaintiffs in medical 
maioratr-ce and products ilatiiity 
cases.Ccmeil Law Review. (July 1392.)

Tlfle: 'Jurors' Judgments ot 
Business Laoi'iry m Tort Casas: 
(mpiicacnr.s fcr De Litigation Explosion 
Debate’

AuDors: University of Oeiaware 
Sociology and Criminal Justice Profs. 
Valent P. Hans and William S. Lofcuist 

Synopsis: The auDors found mat 
jurors are sxepttcai of plaintiffs' tcrt 
CLims against business and frecuently 
mention Da liugauon crisis and limning 
awards, runced oy a National Sc.enco 
Foundation grant. (May '.392.)

TiUe: The Oebaseo Debate on Civil

Ju s lirV
Auuiar. Prof. Marc Gaianter of 

Ur.iversityof Wisconsin Law School
Synoosis: Profossor Gaianter says 

puciic discussion of De civil |usace 
system is full o f "cuartar-truihs." 
Among Dam: Dai the U .S. has 70 
percom of the wond's lawyers and Dai 
more is a litigation exc»os»on.
Wisconsin s institute (or Legal Studies. 
iM ty 1992.)

Title: "Crisis and Recovery: a 
Review of Business Liability insurance 
in d o  1580s"

AuDor. Sean F. Mooney, senior vice 
president of the insurance information
institute

Synopsis: The study says liability taw 
was ccnst/amedin (helate l98Cs, 
eacing ;o a stabilized liability miurar.ca 
system: without continued pressure 
from me cubiic and juciciary. De 
system may expicda ag3«n. (May 1992.)

T ile : "Co We Really Know Anything 
Apoui ;r,e Sonavior of mo Tort 
Ltigattcn flystcm — and Why Not?"

Author Prof. Michael J. S jk s  of 
University cf Iowa College of Law
Continued on /oflmx’i'W r°$*
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DO N ’T  BLA M E DAN: V ic to r  E . 
3chwartx does not believe Daa Quayle 
prompted the loti reform m ovtm tou
Continued f r o m  p re c e d in g  p a g e  
them to check data. ‘ Some (data) they 
*enl me. Sometimes they had nothing 
to send.* he says, noiLog they could aot 
make their case. That made me curi­
ous about what the answer rea lly  was.*

Many ol Ihe the new apprracnes. he 
says, come Irons the way tft . • m o  sldee 
tn the tort reform struggle have react­
ed. "It has dawned on ATLA that a tol 
of the stuff asserted was not true.* And 
now, Professor Saks adds. 'They fe ll 11 
was sensible lo maintain soma contact 
with academics.* Since the defease 
side sees :o rt reform as a long-term 
battle, he says. "If anything, they felt 
thanks to the president and vice presi­
dent (fo r) making It part of their cam­
paign. This was an opportunity to lane 
momentum and go forward further."

While there has been some coinci­
dence Li Ihe Appearance of vorioua 
studies wttnio the 14-month period. Ms. 
Hensler says clearly during tne past 
year o r so there has been an effort by 
the Administration lo Identify a set cf 
problems and promote legislative so­
lutions.

The overall climate. Ms. Hensler 
says Is skewed in tha* most scholars 
say assertions made by the adminis­
tration mat Americana are "hyyer-IM-
Continued on p a g e  JJ

3y Margaret Cronin Fisk
f» 7"L M «a! L« ■»

W HILE THE fort reform movement 
has met suiac auccesa In slats legisla­
tures. doubt remains about how much 
Impact ths broad-based reforms have 
had on ths American tort system.

Tho aim of the measures, says M ar­
tin Connor, executive director o f the 
American Tort Reform Association, 
h s j been “ to Improve ihe fairness o r 
efficiency of (he tort litigation sys­
tem." These reforms also were Intend­
ed lo reduce the nations health care 
expenditures, he says. But plaintiffs1 
lawyers complsLlQ that the changes 
simply have made the system less fa ir 
— without reducing costs.

Because most of these measures are 
re lative ly new. little nard data, beyond 
the anecdotal, exists on their effect. 
But It Is clear that some of the laws 
have had little dJscemlble Impact.

About 29 states, tor Instance, have 
passed statutes allowing courts to Im ­
pose sanctions on attorneys who bring 
frivolous claims or push groundless 
de fen ses . But. M r. C onnor say s , 
"Courts have rare ly found an actios 
was frivolous."

Fourteen states have added periodic 
p aym en t p rov is io n s  lo  d am age 
awards, but :hey are seldom used. In 
Washington, notes Haileca Hodglns. 
president of the Washlngtcn S» te T ri­
al Lawyers Association, "pe.*- j c  pay­
ments have been Igr.ored."
Indiana * Experience

T h e  only place you can oroduce any 
persuasive evidence of .mpact Is In 
medical m a lp ractice .' Mr. Connor 
tays. Doctors in Lndtana. for example, 
wnich has capped medical malprac­
tice awards since *.9*5. pay considera­
bly lower premium*, notes Eleanor D. 
Kinney, professor of law and director 
of the Center for Law and Health at 
Indiana University Schorl of Law, In­
dianapolis.

In 1959, the last year ,'ar which com­
plete figures are available, non-sur­
geons In Indianapolis paid 1222$ p e r  
/e a r tor Insurance of 1100.000 per oc­
currence and J200.COO lotaJ coverage.

Continued f r o m  y rc ce a \n g  p a g e  
Synopsis: P'clessor Saks deQunxs 

tha iihgaoon crisis and says that in any 
cvant. not enough information is 
known. University cf Pennsylvania Law 
Roviaw. (April 1992.)

Title: "A Comparative Study of 
Laoiliiy Law ;  id Ccmoensacon 
Schemes m Ten Countries and tho 
United Stales"

Authors: Werner Pfenmgstorf. a 
German legal scnoiar. and Ccnaid 
G ffcrd. ooan of West Virginia 
University College ol U w  

Synopsis: The authors found (hat it's 
not necessarily eas*er to recover m tna 
United States, out mat mere o  loss ton 
'•(igaucn eiaewnere cccausa there is 
'ass expectation of it. PuGilsheo Dy mo 
Insurance Research Council. (March 
1992.)

Tltfe: Talking Pcints: Addressing tne 
Mlsccncoonons About Personal Injury 
and me Civil Justice System '

Author. Washington Slate 7r:al 
Lawyers Associaucn 

Synopsis: The study challenges a 
variety o l myths on me iliigaucn cnsis. 
meolcal malpractice, me lustice system 
ana tnai oy lury.iFacruary 1992.)

T ile : "Demystifying Punitive 
Carnages m products uaoihry Cas^s: A 
Survev of a Cuaner Caniury o f Trial 
Verdicts *

Author. Prof. Michael Rustac nf 
Suffolk University Law Scncci.

Synoosia: Professor Rustad found 
mat mere were 355 punitive damage 
awards in oroducts liability cases from 
’.965 to »990. Half were in Texas. 
California. Florida. Illinois and Missouri, 
funded with a grant from me Roscoe 
Pound Foundation, an affiliate of me 
Association of Trial Lawyers of 
Arr.enca. (January 1392.)

Title: "inside me Cutet Revolution In 
P'ccocis Uaoility"

Authors: Cornell University Law 
P 'o fs . Theodore Ssencerg and Jamos 
A. Henderson Jr.

Synopsi*: Tho study says many caiis 
>or reform, even when ovorstatad. had 
seme Oasis in fact. In 1SSS defendants 
had reason lor alarm, Out pro-piamtiff 
results peaked in 1985 or 1986; since 
then piamuffs‘ fortunes navo declined. 
UCLA Law Roviaw. (1992.)

TiUe: "Products Liability Reform Cy 
•he Jua.Ciary"

Author Teresa M. Schwartz, a 
Goorge Washington University National 
Law Center taw professor 

Synopsis: Professor Schwartz found 
h a t juoiciai perceptions are changing, 
with many couru Ceginning to see tho 
s/stam .n more negauvo temis; judicial 
concerns are especially evident in 
pharmaceutical cases, in wmcft courts 
are increasingly likely (a reject liability- 
expanding doctnnos, it is unclear now 
*ar ccuns rr go in me future in cutting 
rack oiainntfs claims. Gcnzaga Law 
Review 11991/92.) — Andrew d lu m

T o r t  r e f o r m e r s  s e e  c a p s  
a s  a  c o s t  c u r b .  B u t  o n e  
o b s e r v e r  s a y s  l o w e r i n g  
a w a r d s  b a r e l y  m a k e s  
a  d e n t  i n  m e d i c a l  c o s t s .

Obstetrician/gynecologists and neuro­
surgeons paid 115.59*. In m a jor cities 
In neighboring states without caps, the 
figures for aon-surgeoos were: Cincin­
nati. 52.275; DetrolL 57,395; Cleveland. 
52,379; Kalamazoo. MJclu 5U 5L  For 
ob/gyoa and neurosurgeons, the pre­
miums were* CtnclnnaiL 513,474: Cleve­
land. 525.922; DetrolL 571.377; Ka lam a­
zoo. 5(3.729.

Frofesaor Kinney reports that Indi­
ana doctors* premiums atilt have risen 
suoatantlaily, p rim arily  because of a 
surcharge that pays fo r the Indiana 
Pattern Compensation Fund, which 
pays tha additional amount when mal­
practice claims exceed the 5100.000 In­
surance carried by Its’ pnyslclaiu. Ini­
tially, that surcharge was 10 percent of 
the primary malpractice premium; 
now it exctrds 100 percenu F o r ihe ob/ 
gyns In 1959. fo r Instance. 519.499 of 
their 515,596 malpractice premium 
was this PCT surcharge.
Cape and Co«U

The etfeet of cap* on total health 
care co*t* I* disputed. Tort reform pro­
ponents sec caps ax a m a jor curb on 
costs. 3ui Joan C’.aybrco/. of Washing- 
ton. O.C.-bosed Public Citizen says low­
ering malpractice awards and settle­
ments would barely make a dent In 
costs, because these claims are a frac­
tion of money spent on health care. "In ­
surance companies pay out maybe 54 
billion (cn malpractice c laim s] per 
year." she says, basing her estimate on 
figures filed with the National Associa­
tion of Insurance Commissioners and 
compiled by A_M. Best k. Co.

The Insurance Industry and tort re­
form proponents estimate the cost of 
malpractice claims at Li excess of 5100 
billion. But Ms. C.aybrook say*. Those  
numbers axe completely kaUocey. The 
wild claims of 5100 billion Includes ev­
ery cost of the Insurance companies. 
Including overhead and salaries."

3ut the reforme have had great ef­
fect on damages paid to Individual 
p la intiffs . P la in tiffs ' law yers have 
amasssd a litany of horror atones 
acoue clients whose damages greatly 
outstripped tha caps. (NLJ. Aug. 3).

Caps on medical malpractice o r oth­
er persoaal Injury damages, says B a r­
ry J. Nace of Washington. D.C's Pau l­
son. Nace. Norwind <fc Se llin g s , "hit 
the young and the most seriously Li- 
,'ured the hardest. Awards to the moat 
seriously Injured are reduced, wnlle 
'.ower awards for less severs In ju res 
a rt noc"

"Where medical expense* exceed the 
cap, the state takes aver." paying the 
medical bills through Medicaid, says 
Patrick M. Regsn. a partner Li Wann­
ing*, on. D .C ’ s Koonx. McKeoney, John­
son k  Regan ?.C. and past president ot 
the D.C Trial Lawyers Association. 
The coats are simply u lite d  from In­
surers to taxpayers, he saya

Caps don t aiwaya lower the coils cf 
medlcai malpractice payout*, accord­
ing to a study by Professor Kinney -nd 
her colleague W illiam ? . Gcon/eln. In­
diana has had a medical malpractice 
cap *lnc« 1975. but Ms. Kinney and Mr. 
Gronfeln found that, despite (he cap. 
Indiana w*j paying out more for medi­
cal malpractice claims than the neign- 
bortng states ot Ohio and Michigan. 
Indiana claimants received award* «0 
percent higher than Michigan. 33 per­

cent higher than Ohio. In addition. 2T.7 
percent received the maximum, which 
*as then 52CO.OOO. while oniy 53 percent 
of Lie plaint Ilfs tn Michigan and ^hlo 
got as much as 5400,030.
5Ute Funds

In Indiana. Insurance companies are 
liable for only the first 5100.000 of a 
claim: anything more than that la paid 
through the patient compensation 
fund, up to the current cap of 5730,000. 
Because Insurance companies are oniy 
on Lie hook for 5100.000. they tend to 
2. op cut of the case. Jetting PCF law. 
yers defend the claim .

Once cu e s  are at thla stage. Profes­
sor Kinney says, "the only Issue Is 
damages. So there’s cone of the dis­
counting that you get la settling cues 
!n cornmon-law Jurisdiction. The cell­
ing becomes the floor." Because the In­
surance companies are cot handling 
the defease, the defense ba  t u  vigor­
ous. So the awards arc often higher.

The caps sometimes do not cover the 
claimant’s medical expenses, Ms. K in­
ney notes, especially becauso third- 
party payers are reimbursed by the 
money awarded under the cap.

she cites one Indiana c u e  of a 43- 
year-old victim of medical m alprac­
tice who received t  5403,000 award. 
The state welfare department attached 
a lien for paymeni o f previous rr.cdlcai 
sxpenses of 5239.052.12. Attorney fees 
and expenses ate up another 5130.000. 
The claimant, who was unable lo work 
becauso of the In jury, wound up *115 
530.317.25 — and was back on Medicaid 
within montha

But Ms. Kinney does not think the 
Indiana system is unfair. Except (or 
the prooiem of l.hird-party relmburse- 
me.iL "the cap b  fa ir In the way it 
cpcratcs." she says.
Unintended Results

Not ail tort reforms have had their 
Intended results. Under Its so-called 
"bad baby bill.* V irgin ia removed cat­
astrophic birth injuries from the tcrt 
system, then set up a fund lo pay the 
medical expenses. future care and pro­
jected wage loss cf these children. 
Physicians paid In a premium to fund 
this long-term care. 3uL noles Robert 
KalL "It ’s a big mess. There s now 520 
million In the fund, and no claims have 
been paid." Only a handful o f claims 
have been made, he says, because the 
definition of caloatropnlc birth Injury 
was so narrow that few babies quali­
fied.Two of the babies whose Injuries 
were severe enough to be considered 
were eliminated by loopholes. M r. Hall 
says. in one cu e . he says, "the mother 
was seeing a doctor n an cb/gya 
group. Four of the doctors paid money 
Into the state fund: the other dldn’L 
That doctor w u  on cad! when the 
mother went Into labor."The c.itld was 
bora with severe birth defects. "But be­
cause that doctor was not covered, the 
c.itld did not qualify."

In another cue , he says, "the child 
w*j born in tne parking lot of a hospl- 
UL White the hospital w u  a partici­
pating member" sf the state fund, the 
parxing lot wasn't. T h e  child didn't 
qualify." Mr. Hails says, despite devas­
tating b lr.h  Injuries, "because ihe child 
was aot born In a participating institu­
tion." The babies not covered do have 
access to the state tort system.

The ultimate effects of changes In 
tha tort system may Uxe years to de­
termine — 'specially  given the consti­
tutional challenges to io many of the 
measures, as well as the Increased ac­
tion by tria l lawyers fighting tort re­
form. Thla w u  another unintended 
result of tort reform , points out P.andy 
Hayden, director of public relations of 
the Louisiana Association of Business 
and Industry. T h e  tort reform move­
ment has itreng ifteced the tria l law­
yers associations. We gave them a 
target to moot aL"
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FICTION: LUa can imltata (Ictlon, or 10 II icrmed .b en  Iwo unconnected p ro fit 
tried lo act out part* of tho movie 'Misery,' with Kathy Bale*; and J im n  Caan.

Experts Seek a Scale 
To Measure Damages

C o n tin u e d  /rom p re c e d in g  p a g a
t-ert's cilenls through the years have 
included B illy  Joel. E lv is Presley's es­
tate. 3 nice Springsteen and ihe Walt 
Disney Co. He has handled litigation 
for Mr. King since IJ3T a-»d has been a 
senior partner -.1 Cowan. Leibowitx 
since 1969.

OST RECENTLY , much of 
Mr. K ram er s and Mr. Her­
bert's work tor Mr. King has 
focused on the 'Liwnmower 

Man" litigation. The case arose over 
Mr. King's assignment of the motion 
picture and television rights In 13*3 to 
his short story of the same name.

In 1991. a film  T h e  Lawnmower 
Man* was released by the successor in 
Interest of the rights: H r . KJng object­
ed to tne dim s use of his name in the 
title and to the credit that said the film 
*aa based on nls short story.

Mr. King filed suit In New York fed­
eral court. In May. scoring damages

S t e p h e n  K i n g ' s  l a w y e r s  
a l s o  h e i p  a r t i s t i c a l l y .
K e  a r r a n g e d  a n  a u c t i o n  
i n  w h i c h  p e o o i e  b i d  t o  
g e t  t h e i r  n a m e  i n  p r i n t .

and ln|unctlve relief. The complaint a l­
leged violation of Sec. O (a ) of the Lan- 
nam Act. the fed e ra l t ra d em a rk  
statute, anu New Tork Civil Rights 
law  Sec. 31. among other things. The 
defendant* argued Mr. KJng, wno had 
described the (ilea la a letter to hla film  
rgsnt P.and Holaton aa ‘ an cxtraordl- 
nary piece of work," had suffered no 
Irreparable harm.

In July, however, UiL District Judge 
Constance Baker Motley Issued a pre­
liminary Injunction in Mr. King s fa ­
vor. On Oct. L the 3d U S .  Circuit Court 
of Appeals upheld the prelim inary In­
junction that barred the film 's dlstrtb- 
ulors from uaing ’ Stephen King's" la 
conjunction with the film's title. The 
court stated. " Irrepa rab le  harm  in 
cases such as this often flows col jo 
much from some specific reduction In 
lact* to an Individual's name or reputa­
tion. but rather (rom the wrongtuhai- 
tributloQ to the Individual. In the eye of 
the general public."

3ut the 2d Circuit reversed the ban 
on use m* the "based upon" credit. 
"JTJhc propriety of the 'baaed upon*

credit should have been evaluated with 
less emphasis on the proportion of the 
film  attributable to the Short Slory.and 
witn mot i empna.ita on the proportion, 
in quantitative and qualitative terms, 
ot the Shcrt Story appearing La the 
Him." the appeals court wrote. -Tin? v. 
Innovation B o o k j. 33-7713.

M r. Herbert ja ys the possessory 
credit wcs ths real target ot the suit 
and that the 'based upon" claim was 
"tacked on at the end." Ironically, Mr. 
Herbert must now spend time prepar­
ing surveys to convince 'he court that 
use o( the “ based upon* credit creates 
a false Impression from  the public's 
perspective. Mr. Herbert notes an un­
tested Issue Is how large and Just 
where a "bvsed upon* credit may be 
used In a film  promotion.

Mr. San io ri claims Mr. King rea lly  
filed this suit as a "shot across the 
bow • \o discourage the use of his name 
in any re lea jc of film s developed from 
five other short stories Included with 
Mr. Xing's assignment of "The Lawn- 
mower Man" rights, whlcn he granted 
before he became an Internationally 
renowned author. Mr. Santora also In­
sists the csss w|U have limited Impact 
on the U S . (lira Industry because the 
con tra c t at Issue waa d ra fted  Id 
England.

For hi* part, M r. K ram sr has not 
only helped protect Mr. King's name, 
he has helped the author In more artis­
tic way*. "Stephen Is sometimes at a 
loss ’o r characters' names." explains 
Mr. K ram er. "So last s r ing he agreed 
at my request to participate In an auc­
tion lo ra lie  money for the 93nd Street 
Y here in the city. People bid (or Ste­
phen to use their acmes (o r characters 
tn nls books."

The highest bid was around J3.000. 
According to Mr. K ram er, the winner
— and a name lo look fo r as a charac­
ter tn an upcoming Stephen KJng novel
— Is Kathartce Magllocco.

Despite Mr. King's close relationship 
with his two New York counsel ha 
hasn't always portrayed lawyers la  the 
kindest light In his own work. For ex­
ample. In the opening chapter ot his 
current bestseller "Gerald's Game." 
published In July, a corporate attorney 
cuffs his wife m a bed In their cabin In 
the middle of the Maine woods. The 
couple arc engaged In a sex game and 
wnen the attorney gets too rougn. his 
wife kicks him tn the groio. Suddenly, 
the attorney Is seized by a massive 
heart attack and dies, leaving his wife 
Chaiced (0 the bedposts.

Mr. Herbert and Mr. K ram er botn 
say they have co Idea wny Mr. King 
placed a corporate lawyer In the hor­
ro r book's key cameo role.

"on tin wed f r o m  pope JJ 
gious“  Is wrong. "T think that most of 
the serious academic empirical re­
search coatroverts that."
Roscoo Found Study

But tort re form  expert and pro-re- 
form  lobbyist Victor E . Scnwartx of 
V/ashlngtou. D .C ’s Crowell k  Mortng, 
questions such ATLA-backed projects 
as the January 1992 Rnscoe Found 
Foundation study on punitive damages 
by P roL  Michael Rustad of Suffolk 
University Law SchooL "One would ex­
pect something they did lo have a view 
not sympathetic with reformLng puni­
tive damages." says Mr. Schwarts.

Though critica l of Professor Rustad. 
Mr, Schwartz says he dees not believe 
such studies are a result of ths Quayle 
speech. Other reasons far the rash of 
studies can be attributed la  the 13M 
book, “ Liability: The Legal Revolution 
and its Consequeoces" by Peter Huber, 
a senior fellow at tha pro tort reform 
Manhattan Institute and of counsel to 
the D .C  office of Chicago's Mayer. 
3rown tc Platt.

T h e  book had tn  Influence on how 
people think sud the plaintiffs' har In 
lotng something lo overcome that.* 
says Mr. Schwartz. "Go In any policy- 
maxcr's office — Democrat o r Republi­
can — and they had his book." He adds 
that legislative successes In the late 
1323s and Vico President Quayle's en­
try Into the debats fueled the fires.

I Responds M r. Huber " I ’d be flat­
tered U ail the brcunaha was a reac­
tion to rny book. I think that's not the 
case. I assume It’ s because legal re­
form has been put on the nauooal 
agenda-")

The bashing of P rofessor Rustad. 
though, raises tha hackics of plaintiffs* 
attorneys. "Victor Schwaru ts a paid 
lobbyist. That's not true of P.ustad." 
says Anthony 2L P-oLsman of D.C.*s Co- 
hen. M lbteln. Kausfeld k  TolL and 
chair of ATLA's Section on Toxics. En­
v ironm en ta l and Ph a rm aceu tic a l 
Torta.

Mr. Rolsman says those like Profes­
sors Rustad and Gaianter have no ax* 
to grind. T h e  problem Is If only one 
stde gels heard. Jurors and Judges be­
gin lo think It roust be true. We have 
oot gotten our message out as w e ll/H e  
s*ys one way to do that Is to make sure 
that wnen studies arc released they 
arc widely circulated.

Mr. Rolsman says he feels tho latest 
bILrzard ot studies arc related to old 
facts that are finally getting more at­
tention. 'There Is an effort In create a 
single thought that has beea refined 
over time — that resolving conflicts by 
going (n court Is a bad th ing.. . It’s been 
expanded Into an attack on people who 
take them to court — the lawyers.

He jays the Issue Is very clear de-** 
spue the ra il of claims. “ I believe the 
evidence Is tota lly contrary to the un­
derlying factual assumptions of the 
Quayle themes and those of Huber and 
some academics/ he says.

With sucn tort re form  advocates as 
ths Mannsttan Institute, the Bush ad­
ministration and "the drumbeat of In­
surance and business Interests," Mr. 
P.olsman says tne tort reform  cacopho­
ny keeps building. " I think It's because 
In the last 12 years under the Republi­
cans. the opportunity for poor people to 
Influence the outcome of their lives 
through legislation is down. The last 
bastion Is usually the courts."
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DRAFT
FINAL REPORT OF THE HOUSE L IA B IL IT Y  TASK FORCE

The L i a b i l i t y  In s u r a n c e  Task. F o r c e  was e s t a b l i s h e d  by th e  
A la s k a  House o f  R e p r e s e n t a t i v e s  d u r i n g  th e  f i r s t  s e s s i o n  o f  
th e  S i x t e e n t h  A la s k a  L e g i s l a t u r e  t h r o u g h  House R e s o l u t i o n  10
(HR 1 0 )  in  an e f f o r t  t o  s o r t  o u t  t h e  many c o n t r o v e r s i e s
c o n c e rn in g  " T o r t  R e fo rm "  and t o  " d e t e rm in e  how th e  S t a t e  may 
more e f f e c t i v e l y  r e g u l a t e  i n s u r a n c e  and p r o v id e  c i v i l  
j u s t i c e " ( s e e  a t t a c h e d  cop y  o f  HR 1 0 ) .  The t a s k  f o r c e  
c o n s i s t e d  o f  th e  c h a i r s  o f  t h e  House J u d i c i a r y ,  L a b o r  and 
Commerce and H e a l t h ,  E d u c a t i o n  and S o c i a l  S e r v i c e s
Com m ittee s  and o t h e r  members a p p o in t e d  by t h e  S p e a k e r  o f  t h e
House i n c lu d in g  p u b l i c  members "who a r e  i n v o l v e d  in  t o r e  
r e f o rm  i s s u e s  o r  who a r e  i n v o l v e d  i n  in s u r a n c e  o r  c i v i l  
j u s t i c e " .  A c om p le te  l i s t  o f  t h e  T ask  F o rc e  m embersh ip  i s  
a t t a c h e d .
The r e s o l u t i o n  n o te d  i n  p a r t ; c u i a r  t h e  p ro b lem s  fa c e d  in  t h e  
p u b l i c  and p r i v a t e  s e c t o r s  as  a r e s u l t  o f  r i s i n g  in s u r a n c e  
c o s t s .  I t  c o n c lu d e d  t h a t  a c om p re h en s iv e  r e v ie w  o f  
" s t a t u t e s ,  c a s e  law , p r a c t i c e s  o f  t h e  in s u r a n c e  and l e g a l  
f i e l d s  and th e  r e l a t i o n s h i p  betw een  in s u r a n c e  c o s t s  and 
c i v i l  j u s t i c e "  i s  w a r r a n t e d  u nd e r t h e  c i r c u m s t a n c e s  and 
i n s t r u c t e d  th e  t a s k  f o r c e  t o  "recommend t o  t h e  l e g i s l a t u r e  
any changes t o  t h e  s t a t u t e s  a p p r o p r i a t e  and n e c e s s a r y  f o r  
r e d u c in g  in s u r a n c e  c o s t s  and im p ro v in g  c i v i l  j u s t i c e " .

PRIOR LEGISLATIVE EFFORTS
The i s s u e  o f  l i a b i l i t y  i n s u r a n c e  a v a i l a b i l i t y  f i r s t  s u r f a c e d  
in  A la s k a  in  th e  e a r l y  1 9 7 0 ' s .  By 1 9 7 5 ,  t h e  m e d ic a l 
community c o n c lu d e d  t h a t  l e g i s l a t i v e  r e l i e f  was r e q u i r e d .  A. 
b i l l  c r e a t i n g  a J o i n t  U n d e rw r i t i n g  A s s o c i a t i o n  p a s s e d  th e  
l e g i s l a t u r e  d u r i n g  t h e  19 7 5  s e s s i o n ,  b u t  was v e t o e d  by 
G o v e rn o r  Hammonu who i n s t e a d  c r e a t e d  th e  G o v e r n o r ' s  M ed ic a l 
M a lp r a c t i c e  Comm iss ion  t o  s tu d y  t h e  p rob lem  and make 
recom m enda t ion s  t o  che L e g i s l a t u r e .  (S ee  a t t a c h e d ) .  On th e  
b a s i s  o f  t h i s  r e p o r t  and f o l l o w i n g  e x t e n s i v e  h e a r in g s  on t h e  
m a t t e r ,  th e  L e g i s l a t u r e  e n a c te d  a c om p re h en s iv e  p rog ram  
which s e t  up th e  b a s i c  m e d ic a l  m a lp r a c t i c e  c l a im s  s y s tem  in  
o p e r a t i o n  t o d a y  and wh ich  c r e a t e d  t h e  M ed ic a l In d em n i t y  
C o r p o r a t i o n  o f  A la s k a ,  a p r im a r y  m e d ic a l  m a lp r a c t i c e  i n s u r e r  
and r e q u i r e d  a l l  A la s k a  d o c t o r s  t o  p a r t i c i p a t e  a s  a 
c o n d i t i o n  o f  l i c e n s u r e .  T h i s  l a t t e r  p r o v i s i o n  was r e p e a l e d  
in  1978  where p a r t i c i p a t i o n  was made v o l u n t a r y .
T he re  were no s i g n i f i c a n t  a d d i t i o n a l  d e v e lo p m en ts  u n t i l  1986  
when th e  L e g i s l a t u r e  p a s s e d  " T o r t  R e fo rm "  l e g i s l a t i o n  
l a r g e l y  in  r e s p o n s e  t o  d o c t o r s  and o t h e r s  who were c o n c e rn e d
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a b o u t  i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  ( r a t e s  had 
c l im b e d  t o  r e c o r d  h i g h s ) .  C o n f e r e n c e  CS f o r  S en a te  B i l l  377  
made a s e r i e s  o f  ch ange s  t o  o u r  c i v i l  j u s t i c e  sy s tem  
i n c l u d i n g :  M o d i f i e d  j o i n t  and s e v e r a l  l i a b i l i t y ;  Caps on 
n on -e c on om ic  damages ( $ 5 0 0 , 0 0 0  e x c e p t  damages r e l a t i n g  t o  
d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  im p a i rm e n t ) ; i n c r e a s e d  
bu rd en  o f  p r o o f  f o r  e s t a b l i s h i n g  p u n i t i v e  damages; l i m i t s  on 
a p e r s o n ' s  a b i l i t y  t o  r e c o v e r  damages f o r  p e r s o n a l  i n j u r y  
i n c u r r e d  w h i le  t h a t  p e r s o n  was c o m m it t in g  a f e l o n y ;  d e t a i l e d  
p r o v i s i o n s  on r e q u i r e m e n t s  f o r  damage aw a rd s ; l i m i t e d  
l i a b i l i t y  f o r  c e r t a i n  d i r e c t o r s  and  o f f i c e r s  o f  n o n - p r o f i t  
c o r p o r a t i o n s ,  n o n - p r o f i t  h o s p i t a l s  ( i n c l u d i n g  h o s p i t a l  
c i t i z e n  a d v i s o r y  b o a r d s )  and  members o f  s c h o o l  b o a rd s  and 
s c h o o l  d i s t r i c t s  and members o f  g o v e r n i n g  b o d i e s ,  
c om m is s io n s  and c i t i z e n ' s  a d v i s o r y  c om m it te e s  o f  a 
m u n i c i p a l i t y ;  and p r o v i s i o n s  on c o n t r i b u t o r y  f a u l t ,  
c o l l a t e r a l  b e n e f i t s ,  a p p o r t i o n m e n t  o f  damages, o f f e r s  o f  
ju d gm en t , c o s t s  and a t t o r n e y ' s  f e e s ,  i n c l u d i n g  p r e - ju d g m e n t  
i n t e r e s t ,  and che e f f e c t s  c f  a r e l e a s e .  T h is  l e g i s l a t i o n  has 
been c h a r a c t ° r i z e a  a s  a " p a t c h -w o r k  q u i l t "  o f  n e c e s s a r y  
c om p rom is e s ,  and , i n  t h e  v iew  o f  many t o r t  r e f o rm  a d v o c a t e s ,  
d id  n o t  go f a r  enough to w a rd  m ak ing  A la s k a ' s  c i v i l  j u s t i c e  
sy s tem  f a i r  and p r e d i c t a b l e .
D u r in g  th e  1988  s e s s i o n ,  t o r t  r e f o rm  l e g i s l a t i o n  in t e n d e d  t o  
c o m p le te  t h e  1986 e f f o r t  was c o n s i d e r e d  by th e  L e g i s l a t u r e  
b u t  s i g n i f i c a n t  d i f f e r e n c e s  be tw een  t h e  House and S e n a te  
c o u ld  n o t  be r e s o l v e d .  H ow eve r , t h e  v o t e r s  ap p ro v ed  i n  
November 1 9 88  an i n i t i a t i v e  wh ich  e l im i n a t e d  j o i n t  l i a b i l i t y  
f o r  t o r t  and o t h e r  a c t i o n s  i n v o l v i n g  f a u l t .  A r e l a t e d  
p r o v i s i o n  l i m i t i n g  a t t o r n e y  c o n t in g e n c y  f e e s  was d i s a l l o w e d  
bv t h e  L i e u t e n a n t  G o v e rn o r  and i s  now th e  s u b j e c t  o f  
l i t i g a t i o n .
In  1 9 8 9 ,  t h e r e  was a n o t h e r  u n s u c c e s s f u l  a t t em p t  t o  p a s s  
a d d i t i o n a l  t o r t  r e f o rm  law s  wh ich  l e d  t o  HR 10 and t h i s  T a sk  
F o r c e .  Most o f  th e  c o n t r o v e r s i a l  i s s u e s  rem a in  u n r e s o l v e d  
f o l l o w i n g  t h e  f i n a l  s e s s i o n  o f  t h e  S i x t e e n t h  A la s k a  
L e g i s l a t u r e .  However, p l e a s e  n o te  c h a t  t h e  L e g i s l a t u r e  d id  
make s e v e r a l  im p o r t a n t  ch ang e s  t o  law s  g o v e rn in g  t h e  
r e g u l a t i o n  o f  p r o f e s s i o n a l  c o n d u c t  p a r t i c u l a r l y  t h e  m e d ic a l  
p r o f e s s i o n  (S ee ' “ th e  f i n a l  v e r s i o n  o f  HB 1 4 6 ) .

SUMMARY AND RESULTS OF TASK FORCE EFFORTS
At i^ s  f i r s t  m ee t in g  T a sk  F o rc e  members , t i r e d  o f  r e l y i n g  on 
" a n e c d o t a l  e v id e n c e " ,  c o n c lu d e d  t h e r e  was a need t o  
e s t a b l i s h  a common f a c t u a l  b a s i s  f o r  t h e i r  c o n s i d e r a t i o n  o f  
th e  i s s u e s .  A c c o r d i n g ly ,  a l i s t  o f  t h r e s h o l d  f a c t u a l  
q u e s t i o n s  was p r e p a r e d  c o l l e c t i v e l y  by th e  T ask  F o rc e  w i th  
i n s t r u c t i o n s  t o  T ask  F o r c e  S p e c i a l  C o u n s e l ,  D av id  R o g e r s ,  t o  
d e v e lo p  th e  a p p r o p r i a t e  i n f o r m a t i o n  i n  r e s p o n s e  t o  ch o se  
q u e sC io n s  and r e p o r c  b a c k  Co th e  T a s k  F o r c e  as  soon  as
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p o s s i b l e  f o r  f u r t h e r  d i s c u s s i o n .  T h e  r e s u l t  o f  t h i s  f a c t  
g a t h e r i n g  e f f o r t  i s  c o n t a i n e d  i n  a  s e v e n t e e n  v o l u m e  
s u b m i t t a l  i n c o r p o r a t e d  h e r e i n  b y  r e f e r e n c e .  T h e s e  
a t t a c h m e n t s  c o n t a i n  t h e  b e s t  i n f o r m a t i o n  a v a i l a b l e  a t  t h e  
t i m e  p r i m a r i l y  f r o m  " n o n - p a r t i s a n "  s o u r c e s .  F o r  a  d e t a i l e d  
d i s c u s s i o n  o f  h o w  t h e  i n f o r m a t i o n  w a s  d e v e l o p e d  a n d  w h a t  
e a c h  p a c k e t  c o n t a i n s  s e e  a t t a c h m e n t  # 1 .  A " H i g h l i g h t  
S u m m a r y "  i s  i n c l u d e d  a s  A t t a c h m e n t  # 2 .  A d e t a i l e d  s u m m a r y  o f  
t h e  i n f o r m a t i o n  i s  c o n t a i n e d  i n  A t t a c h m e n t  j f3 .

A t  i t s  s e c o n d  m e e t i n g  t h i s  i n f o r m a t i o n  w a s  s u m m a r i z e d  a n d  
p r e s e n t e d  t o  t h e  T a s k  F o r c e  b y  D a v i d  R o g e r s  w i t h  
p a r t i c i p a t i o n  b y  r e p r e s e n t a t i v e s  o f  s t a t e  a g e n c i e s  a n d  
o t h e r s  a n d  c o n s i d e r a b l e  d i s c u s s i o n  b y  T a s k  F o r c e  m e m b e r s .  A t  
i t s  f i n a l  m e e t i n g  a  p r o b l e m / s o l u t i o n  f o r m a t  s u g g e s t e d  b y  
R e p .  F r a n  U l m e r  w a s  r e v i e w e d  b u t  n o  f i n a l  a c t i o n  w a s  t a k e n  
d u e  t o  a n  i n a b i l i t y  t o  o b t a i n  c o n s e n s u s  o n  m o s t  o f  t h e  
i s s u e s .

N e v e r t h e l e s s ,  a t  t h e  r e q u e s t  o f  C h a i r m a n  C o t t e n ,  s e v e r a l  
T a s k  F o r c e  m e m b e r s  d i d  o f f e r  t h e i r  w r i t t e n  c o n c l u s i o n s  a n d  
o b s e r v a t i o n s  w h i c h  a r e  i n c l u d e d  a s  A t t a c h m e n t  # 4 .  W h i l e  
a t t i t u d e s  a b o u t  w h a t  t h e  p r o b l e m  i s  a n d  w h a t  y o u  c a n  d o  
a b o u t  i t  a r e  d i v e r g e n t ,  i t  i s  i m p o r t a n t  t o  n o t e  t h a t  b a s e d  
o n  t h e s e  w r i t t e n  c o m m e n t s  a n d  c o m m e n t s  m a d e  d u r i n g  T a s k  
F o r c e  d e l i b e r a t i o n s ,  t h e r e  a p p e a r s  t o  b e  a g r e e m e n t  o n  t w o  
c r i t i c a l  p o i n t s :

1 )  THERE I S  A NEED TO FURTHER C O N S I D E R  A L T E R N A T I V E  D I S P U T E .  
R E S O L UT I ON  MECHANISMS WHICH MAY R E P R E S E N T  AT L E AS T  A P A R T I A L  
SOLUTI ON TO MANY OF THE PROBLEMS I D E N T I F I E D  BY C R I T I C S  OF 
THE P R E S E N T  SYSTEM I N C L U D I N G :  UNREASONABLE DELAY,  E X C E S S I V E  
COSTS OF L I T I G A T I O N ,  U N P R E D I C T A B I L I T Y  AND F A I R N E S S  OF 
COMPENSATION AND LACK OF ACCE SS  TO THE C OURTS ;  a n d

2 )  THERE I S  A NEED FOR FURTHER I NF ORMATI ON AND A N A L Y S I S  OF 
I S S U E S  CONCERNI NG THE I NSURANCE I NDUS TRY AND REGULATI ON OF 
P R O F E S S I O N A L  CONDUCT.

CONCLUSION

D e s p i t e  t h e  f r u s t r a t i o n  e x p r e s s e d  b y  s e v e r a l  m e m b e r s  o f  t h e  
T a s k  F o r c e  a b o u t  o u r  i n a b i l i t y  t o  d r a w  f i n a l  c o n c l u s i o n s ,  
t h e r e  i s  g e n e r a l  a g r e e m e n t  t h a t  t h e  m a t e r i a l s  g a t h e r e d  a n d  
r e v i e w e d  o v e r  t h e  p a s t  y e a r  h a v e  b r o u g h t  u s  o n e  i m p o r t a n t  
s t e p  c l o s e r  t o  a  c o l l e c t i v e  u n d e r s t a n d i n g  o f  t h e  p r o b l e m s  
a n d  p o t e n t i a l  s o l u t i o n s  f a c e d  b y  p o l i c y m a k e r s  a n d  t h e  p u b l i c  
i n  t h e  c i v i l  j u s t i c e  a r e n a .  A n d  b y  e s t a b l i s h i n g  a  c o m m o n  
f a c t u a l  b a s i s  t h a t  f r e e s  u s  f r o m  t h e  n e v e r  e n d i n g  b a t t l e  o f  
a n e c d o t a l  c l a i m s ,  t h e  w o r k  o f  t h e  T a s k  F o r c e  s h o u l d  h e l p  
d e c i s i o n m a k e r s  n a r r o w  t h e  f o c u s  o f  f u t u r e  d i s c u s s i o n s .
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Business Insurance, M a y  8 .  1989 / 3

n p i r e ’ d e t a i l e d  in  H o w d e n  t r i a l
C r o w n  C o u r t .

M r .  C o m e r y  d i e d  i n  a  c a r  a c c i d e n t  i n  1987. 
C h a r g e s  a g a i n s t  M r .  P a g e  w e r e  d r o p p e d  l a s t  
y e a r  d u r i n g  a p r e t r i a l  h e a r i n g  b e c a u s e  h e  is  
t e r m i n a l l y  i l l  ( B /,
J u n e  13, 1988).

T h e  c r i m i n a l  t r i a l ,  
w h i c h  c o u l d  l a s t  
t h r e e  m o n t h s ,  is  t h e  
c l i m a x  o f  6V:  y e a r s  o f  
i n v e s t i g a t i o n s  s i n c e  
a l l e g a t i o n s  w e r e  f i r s t  
m a d e  b y  A l e x a n d e r  
&  A l e x a n d e r  S e r ­
v i c e s  I n c .  i n  a l a w s u i t  
f i l e d  i n  H i g h  C o u r t  in  
L o n o o n  i n  S e p t e m ­
b e r  1982 a g a i n s t  t h e  M r .  G r o b
f o u r  f o r m e r  H o w d e n  
o f f i c i a l s  a n d  M r ,  P o s g a t e .

A & A  a c q u i r e d  H o w d e n .  w h i c h  m a n a g e d  
M r  P o s g a t e  s s y n d i c a t e s ,  i n  1982 f o r  S2 9 9 .9  
m i l l i o n  i n  c a s h  a n d  s l o c k  ( B /. S e p t .  2 8 .

1981).
T h e  H o w d e n  s c a n d a l  l a t e r  w a s  t h e  s u b j e c t  

o f  L l o y d ' s  d i s c i p l i n a r y  h e a r i n g s ,  w h i c h  l e d  
L l o y d ' s  to  e x p e l  M r .  G r o b  a n d  M r .  C a r p e n t e r  
f r o m  t h e  m a r k e t  a n d  s u s p e n d  M r .  P o s g a t e  f o r  
t w o  s i x - m o n t h  p e r i o d s  ( B f ,  J u l y  22, 1985).

T h e  t h r e e  d e f e n d a n t s  a n d  M r .  P a g e  w e r e  
a r r e s t e d  i n  J u l y  1987 ( B f ,  J u l y  20,  1987).

L l o y d ' s  u n d e r w r i t e r  C o l i n  H a r t ,  w h o  w a s  
a r r e s t e d  a t  t h e  s a m e  t i m e  a n d  f a c e s  s i x  
c h a r g e s  o f  d i s h o n e s t y  i n  r e g a r d  t o  t h e  H o w ­
d e n  a f f a i r ,  w i l l  b e  t r i e d  a t  a l a t e r  d a t e  ( B f ,  
M a y  1).

D u r i n g  h i s  o p e n i n g  a r g u m e n t s ,  M r .  H i l l ,  
t h e  C r o w n  p r o s e c u t o r ,  s a i d  t h e  f o u r  H o w d e n  
o f f i c i a l s  a n d  M r .  P o s g a t e  u s e d  t h e  f u n d s  
m i s a p p r o p r i a t e d  f r o m  H o w d e n  a n d  f r o m  M r .  
P o s g a t e ' s  s y n d i c a t e s  t o  “ s e c r e t l y "  b u y  51%  
o f  t h e  B a n q u e  d u  R h o n e  e t  d e  l a  T a m i s e ,  a  
S w i s s  b a n k  t h a t  h a d  b e e n  o w n e d  b y  H o w ­
d e n .

T h e  f o u r  H o w d e n  o f f i c i a l s  a n d  M r .  P o s g a t e  
p u r c h a s e d  a  m a j o r i t y  o f  t h e  s h a r e s  i n  t h e

S w i s s  b a n k  t h r o u g h  a p r i v a t e  “ s y n d i c a t e ”  s o  
t h e i r  n a m e s  w o u l d  n o t  b e  d i s c l o s e d  l o  t h e  
r e s t  o f  t h e  H o w d e n  b o a r d ,  M r .  H i l l  a l l e g e d .

“ T h e i r  s i l e n c e  w a s  d e l i b e r a t e , "  M r .  H i l t  
t o l d  t h e  j u r y .

T h e  f o u r  e x - H o w d e n  e x e c u t i v e s  a n d  M r .  
P o s g a t e  m i g h t  h a v e  r e t i r e d  w i t h  “ t h e i r  d i g ­
n i t y  a n d  r e p u t a t i o n s  u n t o u c h e d "  i n  J a n u a r y  
1982 w h e n  A & A  b o u g h t  H o w t i e n ,  s a i d  M r .  
H i l l .

H o w e v e r ,  A & A  d i s c o v e r e d  t h a t  o n e  o f  
H o w d e n ' s  u n d e r w r i t i n g  s u b s i d i a r i e s  w a s  
s u f f e r i n g  " s u b s t a n t i a l  l o s s e s "  f r o m  r e i n s u r ­
a n c e  w r i t t e n  f o r  M r .  P o s g a t e ' s  s y n d i c a t e s ,  
s a i d  M r .  H i l l .  T h e  P o s g a t e  s y n d i c a t e s  s h o w e d  
50 m i l l i o n  p o u n d s  (S85.5  m i l l i o n  a t  a p p r o p r i ­
a t e  e x c h a n g e  r a t e s )  i n  u n d e r w r i t i n g  l o s s e s  
f r o m  c o m p u t e r  l e a s i n g  i n s u r a n c e ,  s o m e  o f  
w h i c h  h a d  b e e n  c e d e d  t o  H o w d e n  s u b s i d i a r y  
S p h e r e  D r a k e  I n s u r a n c e  C o .  L t d . ,  M r .  H i l l  
s a i d .

A & A  o r d e r e d  i t s  a u d i t o r ,  D e l o i t t e  H a s k i n s  
Continued on page 31
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r i t e r  S t e p h e n  M e r -  
.• l la t io n  o f  t w o  r u n -  
t a n y  c l a i m s  h e  h a s

m e n t  L t d .  r e c e n t l y  
o t i c e  o f  a v o i d a n c e "  
c.ce p o l i c i e s  w r i t t e n  
• n d i c a t e  41 8 ,  o n e  o f

H i g h  C o u r t ,  M e r r e t t  
: a b l e  f o r  a n y  c l a i m s  
l e  w r i t t e n  i n  1978 to  
o v m c i a l  I n s u r a n c e
0 r e i n s u r e  L o n d o n -

320 m i l l i o n  i n  c l a i m s  
j u g h  o t h e r s  i n d i c a t e  
n .
l i a b i l i t i e s  b e i n g  d i s -

t  " l a w f u l l y  a v o i d e d "  
l i a b i l i t y "  b e c a u s e  o f  

i d  n o n - d i s c l o s u r e  b y

g e  f o r  u n l i m i t e d  l i a -  
s i n e s s  w r i t t e n  b y  t h e  
o u r t  p a p e r s .  M e r r e t t  
•vd 's  u n d e r w r i t e r  R i -
i%.
i l i c i e s .
?d  b y  R . H . M .  O u l h -
1 n o t  p a y i n g  c l a i m s  
i t i n g  t h e  o u t c o m e  o f  

o s m a n .
f r o m  b o t h  p o l i c i e s  

m a n  s a i d .
( M e r r e t t  H o l d i n g s  

M e r r e t t ' s  e s t i m a t e d  
t h e  a m o u n t  i n  d i s -

** . ,1 t< MtmW ^ 0

T o r t  t r o u b l e ^
W a s h i n g t o n  c a p  o n  d a m a g e s  u n c o n s t i t u t i o n a l

By GLENN HUNTLEY

O L Y M P I A .  W a s h . —A  p o r t i o n  o f  a 1986 W a s h i n g t o n  l a w  
t h a t  c a p s  n o n - e c o n o m i c  d a m a g e  a w a r d s  i s  u n c o n s t i t u ­
t i o n a l ,  t h e  s t a t e  S u p r e m e  C o u r t  h a s  r u l e d .

T h e  c o u r t  r u l e d  6 -3  t h a t  t h e  c a p  o n  n o n - e c o n o m i c  d a m ­
a g e s  v i o l a t e d  a  p l a i n t i f f ' s  r i g h t  t o  
t r i a l  b y  j u r y .

W a s h i n g t o n ' s  t o r t  r e f o r m  l a w — 
w h i c h  i n c l u d e d  t h e  n o n - e c o n o m i c  
d a m a g e  c a p  a n d  e l i m i n a t e d  j o i n t  
a n d  s e v e r a l  l i a b i l i t y  i n  m a n y  c a s e s  
—w a s  o n e  o f  t h e  m o s t  s w e e p i n g  t o r t  
r e f o r m  m e a s u r e s  e n a c t e d  b y  a n y  
s t a t e  ( B f ,  A u g .  18, 1986),

T h e  W a s h i n g t o n  r u l i n g  i n d i c a t e s  
" a  f ' » r  a m o u n t  o f  h o s t i l i t y  i n  t h e  
c o u r t s "  t o  s t a t e - i m p o s e d  l i m i t s  o n  
d a m a g e  a w a r d s ,  s a i d  M a r t i n  F .
C o n n o r ,  p r e s i d e n t  o f  t h e  A m e r i c a n  
T o r t  R e f o r m  A s s n .

P r i o r  t o  t h e  A p r i l  27 W a s h i n g t o n  d e c i s i o n ,  c o u r t s  in  11 
s t a t e s  h a d  r u l e d  o n  t h e  c o n s t i t u t i o n a l i t y  o f  d a m a g e  c a p s ,  
w i t h  a  r e c e n t  d e c i s i o n  b y  t h e  K a n s a s  S u p r e m e  C o u r t  
t i p p i n g  t h e  b a l a n c e  i n  f a v o r  o f  t o r t  r e f o r m  b y  a  6-5  m a r ­
g i n ,  M r .  C o n n o r  s a i d  {BI, A p r i l  24;  M a r c h  20).

" I  t h o u g h t  w e  h a d  a  t r e n d  g o i n g ,  a n d  t h e n  W a s h i n g t o n
______________  p u l l e d  t h e  p l u g , "  M r .  C o n n o r  s a i d .

I n d e e d ,  t h e  t i d e  m a y  b e  s h i f t i n g  
a g a i n s t  c a p s  o n  d a m a g e  a w a r d s ,  
s a i d  B i l l  W a g n e r ,  p r e s i d e n t  o f  t h e  
A s s n .  o f  T r i a l  L a w y e r s  o f  A m e r i c a .

" I t ' s  b e g i n n i n g  t o  b e  a  t r e n d
t h r o u g h o u t  t h e  c o u n t r y  f o r  c o u r t s  to
c l o s e l y  q u e s t i o n  t h e s e  a r t i f i c i a l  
l i m i t s , "  M r .  W a g n e r  s a i d ,  a d d i n g  
t h a t  t h e  W a s h i n g t o n  r u l i n g  “ w i l l  b e  
f r e q u e n t l y  c i t e d  b y  o t h e r  c o u r t s ."

T h e  d e c i s i o n  c a m e  i n  a c a s e  
b r o u g h t  b y  A u s t i n  S o f i e ,  a  f o r m e r  
p i p e  f i t t e r  w h o  h a d  s u e d  a s b e s t o s  

Continued on page 27
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T o r t  l a w s  h u r t  T e x a s  b u s i n e s s :  S t u d y

By MICHAEL BRADFORD

A U S T I N ,  T e x a s —T h o u s a n d s  o f  
m a n u f a c t u r e r s  a r e  c o n s i d e r i n g  h a l t ­
i n g  o p e r a t i o n s  i n  T e x a s  b e c a u s e  o f  
t h e  s t a t e ' s  p r o d u c t  l i a b i l i t y  l a w s ,  a 
c o n t r o v e r s i a l  s t u d y  s a y s .

I n  a d d i t i o n ,  s o m e  3 ,00 0  c o m p a n i e s  
h a v e  d e c i d e d  n o t  t o  i n t r o d u c e  n e w  
p r o d u c t s  b e c a u s e  t h e y  a r e  a f r a i d  t h e y  
w i l l  b e  s u e d  i n  T e x a s ,  t h e  s t u d y  s a y s .

F u r t h e r m o r e ,  " l i a b i l i t y  c o s t s "  h a v e  
c o n t r i b u t e d  t o  t h e  l a y o f f s  o f  s o m e  
30,000 T  x a s  w o r k e r s ,  t h e  s t u d y  s a y s .

T h e  s t u d y  w a s  c o m m i s s i o n e d  l a s t

y e a r  b y  t h e  T e x a s  C i v i l  J u s t i c e  
L e a g u e ,  a  t o r t  r e f o r m  a d v o c a c y  
g r o u p ,  a n d  c o n d u c t e d  b y  M .  R a y  P e r ­
r y m a n ,  a  B a y l o r  U n i v e r s i t y  c r  -  • m i s t  
a n d  h e a d  o f  a  W a c o .  T e x a s ,  c o n s u l t ­
i n g  f i r m  t h n t  b e a r s  h i s  n a m e .

T e x a s  G o v .  B i l l  C l e m e n t s ,  c i t i n g  t h e  
s t u d y ,  i s  c a l l i n g  f o r  ‘V e c i s i v e  c h a n g e "  
i n  t h e  s t a t e ' s  p r o d u c t  l i a b i l i t y  l a w s .

T h e  s t u d y  p r o v e s  t h a t  t h e  c u r r e n t  
l a w s  h a v e  h a d  a  n e g a t i v e  i m p a c t  o n  
t h e  c r e a t i o n  o f  j o b s  a n d  a r e  n e g a t i n g  
g a i n s  f r o m  c o r p o r a t e  r e l o c a t i o n s  t o  
T e x a s ,  G o v .  C l e m e n t s  s a i d  l a s t  m o n t h  
i n  a  s p e e c h  b e f o r e  t h e  T e x a s  A s s n .  o f

B u s i n e s s .
L e g i s l a t i o n  t o  r e f o r m  t h e  s t a t e ' s  

p r o d u c t  l i a b i l i t y  l a w s ,  H . B .  15, s p o n ­
s o r e d  b y  R e p .  C u r t i s  S e i d l i t s ,  D -  
S h e r m a n ,  h a s  p a s s e d  t h e  T e x a s  H o u s e  
a n d  w a s  b e i n g  d e b a t e d  l a s t  w e e k  i n  
t h e  S e n a t e .

T h e  b i l l  w o u l d  e s t a b l i s h  n e w  s t a n ­
d a r d s  o f  p r o o f  i n  p r o d u c t  l i a b i l i t y  
l a w s u i t s ,  a l l o w  j u d g e s  t o  a s s e s s  a  
p o r t i o n  o f  t h e  r e s p o n s i b i l i t y  f o r  a  
p r o d u c t - r e l a t e d  a c c i d e n t  t o  t h e  
c l a i m a n t  a n d  i n s t a l l  a  t w o - p a r t  t r i a l  
s y s t e m  t h a t  w o u l d  r e q u i r e  j u r i e s  t o  

Continued on page 27
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producers claiming that th*ir 
products caused hit lung cancer in « majority decision t>y Justice Robert L'u»r. the stair Supremr Court found the damage cap vio­lated Article l, Section 2! af the 
ttate constitution, which states The rifnt of trial by jury shall re* main inviolate "

For such a right to remain in- , toiaie it must not diminish over i-.nte and rnvit be protected from all assaults to us esirntial guaran­
tees In ^'aihingion. those guaran- tees include allowing the jur> to irtermine the amount of damages .n a civil case ' the court rule-1. However, the juittces were wrong* to conclude in the major­ity opinion that determination of damage award* was a duty o.‘ the 
jury guaranteed by the state con- ititution said Steven 7 Johnson in attorney with Gibson Ounn it r.-Jtcner us Seattle which repre- 
.ented Fibrrboard Lorp md three jtner defendants in the Sofie case 

It enshrines the large jury iward as a constitutional ngnt for 
lefendanu.1 Mr Johnson said Unlike 37»ny other stales that jpped non-economic damagei in nedical malpractice cases onlv the Washington law imposed a formula

that used life expectancy and aver­age annual wages to set maximum 
damages (or nan-econocnic dam­ages. sucn as pun and suffering, in 
any personal iniury or wrongful death case 

Under Ihe sliding scale, the aver­age lima would be aoout 1310.000 per case
Attorneys noted thai few cases aflected bv the cap nave reached '.rial tmce passage of the 1906 law The law applies oniy to iu iU filed after August 1906 As a result, a is not known whether the reform would have ac­complished its goal of reducing large jury awards and reducing lia­

bility insurance ratn The availabilitv of some types of insurance, such as municipal It*- 
bihtv coverage, improved in Wash­ington itate after adoption of tne ton reform law according to a spokesman fur Seattle-based SA­FECO Insurance Co of America However he noted that last 
month s decision comes amid a competitive miur***?* —-eket in contrast ■ .isn the .tard mtrxrt tnat existed ■» use wnen the tort re­lorm was roved Thus "it ’ s hard lo say what impact'* the court i decision will have on the cost and availabilitv of liability in­
surance the SAFECO spokesman said

The ruling 'enshrines 
the largo jury award 
os o constitutional 

right,' says attorney 
Sloven Johnson.

Plaintiffs* attomrys counier that huge non-econom ic damage awards were noi responsible for 
increasing insurance ratesThe large fawardl cases are few and are not Ihe cause of higher in­
surance rates.' said Daniel F Sul­livan. an attorney with the Seattle 
firm Sullivan Golden it Otorowski He submitted an amicus curiae brief on behalf of the Assn of Trial Lawyers of America

"It (the ruling) should have cero effect on insurance rates, but it 
will have great effect on those peo­ple who are scnouily miureo Peo­ple with catastrophic minuet will now continue to be fully compen­sated. ' Mr. Sullivan said.

Defense attorneys contend that the high court decision will in­crease the number of lawsuits filedThe decision means a return to plaintiffs taxing even minor casei to trial in hopes of "hitting the

long ball" or winning a huge jury award. Mr Johnson said.
‘ {Under the limiti both sides would have known to the penny wnat the risk of exposure would be in bringing caies to trial. Now it s 

the same old ball game. * Mi. John­son said
In addition, many plaintiffs will now go lo trial ard strike out in­stead ol accepting a (air seiilcmrni 

offer, predicted William H Mays, an attorney with Williams. Kasiner 
i t Cibbs in Tacoma. He repre­sented defendant Esgle-Picher In­
dustries Inc. in the Sofie case "More plaintiffs will wind up with zero. * Mr Mays said 

However, Mr. Sofie s attorney said she believes the decision means more cases will be settled The potential of large awards will increase the likelihood of ac­ceptable settlement offers, said Janet L. Rice of the Seattle firm Schroeter. Goldmark L  Bender. It 
should help with court conges­tion *

She also noted (hit sute legisla­tors had debated the constitution­ality of the damage limit when they approved Ihe law m I960 "It w j j  perceived from the beginning as suspect." Ms. Rice said.
Defense attorneys are expected to ask the court for a rehearing of the case, but that will be a fruit-

lets act * because the justices have clearly stated their opinion and 
rarely grant renearingi. she said In tne underlying litigation, a Kitxap County Superior Court jury m October 190" awarded Mr. Sofie S191.240 for compensatory dam­
ages and I I  2 million for non-eco- nomic damages.Applying tne rap under the 1906 law. Judge James Maddock re­duced the award lor non-economic 
damages to 1122.120 However he held tne defendants jointly and se­verally liable because the case in­volved a hazardous substance.The law eliminated joint and several liability for all types ol 
damages exctpl in cases in which defendants act in concert, the plaintiff waa not at fault or haz­
ardous substances are involved.The (ower-coun ruling was ap­pealed by both sides, and the ap­peal was heard directly by the state Supreme Court Resides sinking down Ihe dam­age award cap. the high coun also affirmed that the defendants could be held loinily and severally liable, citing the fact that the plaintiff was not at fault.

Resides Eagle-Picher and Fibre- board, defendants in the Sofie case included Celotex Corp . Keene Corp . Rs/mirk Industries Inc and 
Owens-Illinois Inc. ■

Texas product liability bill
Continued f*nm p a jr  J ietermme first whether a menu- acturer *as liable (or damagei 
md award compensatory damages ind then separately decide tne •mount of anv punitive award 
While business leaders suopor: he r.uav s findings and are pusn- ng for cnangei in the state < proo- .c: lisbilitv laws Texas trial law- 

eri sa* :fte study is misleading .id •..“.at ’..“.ere is no need for me ’ gisiattvf cnanges 
According the studv 3.300 rxa i manufacturers employing 40 000 Texas *orxers claim to be 

snsiOenng stopping all manulac- sring operatior s m tne state and 
: moving operai.ons to another 
jt e  becav.se o l concerns regarc- sg p-oouct i.aoiim laws The stuov based us results on irvev resoonset from 610 Texas 
-snulacurers with at lean 10 #m- .o>ees anc interviews witn 209 tsnomic development recruiters 
:he stateThe studv a'so points out that >stl associated with '.he stale s •oduct lia b ili ty  laws have 
ompted I iOO manufacturers to jcontinur products and 3 230 
anufactureri nave decided not to troducr a new product because these costs‘Liability costs were an impor* si factor in 30 000 Texas workers 
:ng laid off ‘.hr study adds Peopi* "'oonding to surveys for ► studv mciuded under "liability c.s sucn factors as liabilitv in- ranee premiums the decision not 
introduce new products out of tr pf being sued and legal fees Texas product liability laws »e reduced spending tn Texas bv •re than 20 2 billion, the stuov 
ites wmle workers have been snvrd of 133 0 million in in- nelowevtr. the study points out it tne tosses are partially offset corporate relocations to Texas 
• year tha*. will generate spend* pf S t 3 billion per year ‘lainttffs attorneys assail Ihe by* conclusions onn Howie a member of the tat Trial Lawyers Asm and an srney with the Dallas lirro of 
u o  At Howie. criticized theiv i methodology He said tne »oy authors planted a ired bv Log employers what they think 
be product liability laws ." Kooody can point lo one exam- of where product liability lawsv run any companies o il." or -enced corporations not to re- 
•te in Texas r.e laid

Mr Howie u lled (he product lia­bility reform o• 11 now Before ihe 
state Senate a tremendous set­back fcr product tafetv m Texas It shifts the burden from the expert— 
the manufacture'—to the unin­formed consumer That isn t the 
* jv  in mane a pr&ouci taler 

Norman J GLckman. an urban policy professor at the L'mvrrsiiy 
of Texas in Austin and a pioneer in tne f.etd n( urban ano regional eco­
nomics told the House Stale Af­fairs Committee in Marcn tnat the manufacturers and industrial re­cruiters interviewed had a lot to gam from changes in tne laws Mr Glicxman said otner factors —like the cost ano beauty of labor, 
access to suppliers cost of living, taxes and duality of life—are more important to corporations selecting a home than a stale l product lia­
bility tawsBoin the Texas Civil Justice 
Leaaue and the Texas Assn. of 
Busiheis are oaricing the product liability reform bill

Proponents of H B 12 believe that if the legislation is signed in its present form it will encourage product manufacturers and sellers to remain in Texas and encourage 
companies in other states to relo­cate lo Texas.The Texas Civil Justice League noted in a (oltow-uo to Mr Perry­man's siucv that; Certain aspect* of products liab ility laws a*e 
wnolly counterproductive, doing nothing but breeding a sliding (ear of potential liability Thrie ex­cesses in the law have a negative 
effect on the Texas busmen cli­mate ”

Ralph Wavne tne league i exec- 
uiive vp. ia«d the biggeit fear spawned by current product liabil­ity law . j that manufacturers don I ! "ow what their options are when they are manufacturing 
something We're trying to cod­ify the game rules. There just aren l any statutory product lia­bility laws in Texas "For example, hr said a manufac­

turer that makes a product for 10 -ears according to industry guide- 
lines is afraid to upgrsde it to state-of-the-art specification* be­cause to do so would give the im­
pression that the old product was not as good as it coul t have beenThe bill wouid narrow the liabil­
ity of manufacturers and sellers in a number of ways.The legislation states that the 
absence of a warning ir instruc­

tions would not necessarily allow a product liabil.ty action tf the dan­ger or safe use associated with a product is obvious, known by the person using the product, generally 
available to user* or not known to the manufacturer or seller at the time the product was supplied 

The bill also limits the liability of manufacturers and sellers in cases of injuries or damages caused Continued on pope 21
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NATIONAL INSURANCE 
CONSUMER ORGANIZATION

T he l i a b i l i t y  I n s u ra n c e  C r i s i s  i s  a n  In s u ra n c e  R x faL snT he I i

’P rep a red  R em arks c f  J .  R b e r t  H u n te r , P r e s id e n t ,  Ife r tic n a l I n s u ra n c e  C trs u m e r  O rg a n iz a t io n

T h e r e  i s  a  n a t i o n a l  c r i s i s  i n  l i a b i l i t y  in s u r a n c e *  I n  s t a t e  a f t e r  s t a t e ,  d c c c o r s ,  

la w y e r s ,  a x c un t a n t s , d e n t i s t s ,  m u n ic ip a l ,  c o u n ty  an d  s t a t e  g o v e rn m e n ts , h o s p i t a l s ,  d a y -c a r e  

c a r c e r s ,  s c h o o l  d i s t r i c t s ,  r u r s e -m ic w iv e s ,  d l r e c t c r s  a n d  o f f i c e r s  o f  c c c p c r a u i r r s ,  s m a l l  t o  

m id - s iz e d  b u s in e s s e s  an d  a  w id e  v a r i e t y  o f  o t t e r  e c c n sn iic  e n t e r p r i s e s  r e p o r t .  m a s s iv e  prem ium  

i n c r e a s e s ,  m id - te rm  c h a n g e s  i n  c o n t r a c t  t e r m s ,  r e f u s a l s  t o  ran ew  p o l i c i e s ,  a n d  t h e  i n a h i l i t y  t o  

f i n d  l i a b i l i t y  in s u ra n c e  a t  a n y  p r i c e .

Q u d r t u n a t e l y ,  t i e  d e b a te  an d  p o l i c y  p r r p n m l s  t o  a l l e v i a t e  t h a  l i a b i l i t y  in s u ra n c e  c r i s i s  

r s v e  fo c u s e d  a lm o s t  s in g le m ir t ie d ly  c n  c n ly  e r e  a s s e t  o f  t h e  p ro b le m , p o s s i b l e  d e f i c i e n c i e s  i n  

t h e  t c r t  sy s tem - I n  p a r t i c u l a r ,  t h e  'b u i c k - f i x 1' th a t', seem s t o  b e  g a in in g  f a v c r  em p h asizes  

l i m i t a t i c r s  c n  v i c t i m s  r u ^ t t s  f o  r e c o v e r  dam ages. L i a b i l i t y  l i m i t s ,  c a p s  c n  n c r t e o o c m ic  

c a rn a g e ,  c h a rg e s  i n  t h e  s t a t u t e  c f  l i m i t a t i o n s  f c r  l a w s u i t  a n d  e t h e r  c h a rg e s  u n d e r  t h e  r u b r i c  

o f  ' t c r t  re fo rm "  h a v e  becom e t h e  c e n te r p i e c e s  o f  t h e  re c o ra m a a d a tic n s  o f  m any s t a t e  t a s k  fo rc e s .

Ig n o re d  i n  t h i s  " r u ^ t  t o  ju d g raa a t"  i s  a  p a r t  c f  t h e  p ro b le m  a t  l e a s e  a s  s i g n i f i c a n t  and  

r*=H~jry: f a r  m e re  im p o r ta n t  t h a n  a n y th in g  h a p p e n in g  i n  t h e  n a t i o n 's  ccx irtro o m s: t h e  w ay t h e

in s u r a n c e  in d u s t r y  r o u t i n e l y  c o n d u c ts  i t s  b u s in e s s .  O ur i n i t i a l  a n a l y s i s  o f  t h e  p rc b le m  le a d s  

c s  t o  <*rry*!iiYTP. t h a t  i i  in s u r a n c e  in d u s t r y  p r a c t i c e s  c o u ld  b e  m o d if ie d  b y  en h an ced  r e g u la t o r /  

v i g i l a n c e ,  t h e  p a r t  c f  t h e  l i a b i l i t y  in s u ra n c e  p rc b le m  r e n a i n i n g  t o  b e  s o lv e d  b y  t a r t  re fo rm  

w o u ld  b e  s m a l l  in d eed . I n  b r i e f ,  we b e l i e v e  t h a t  t h e  l i a b i l i t y  in s u ra n c e  c r i s i s  i s  p r i m a r i l y  

a n  in s u ra n c e  p ro b lem .

F e n n e r  F e d e r a l  In s u ra n c e  ik d m in i s t r a tc r
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I n  o u r  v i e w ,  t h e  p r i m a r y  r e a s o n  t h e  l i a b i l i t y  i n s u r a n c e  c r i s i s  h a s  s o  s u d d e n ly  

r a t s r i a l i z a d  i s  t h a t  t h e  in s u r a n c e  in d u s t r y  p r a c t i c e s  ' t a s h - f l o w  u n d e r w r i t in g .11 W hai i n t e r e s t  

r a t e s  an d  t h e r e f o r e  i n v i s tm s n t  r e t u r n s  a r e  h ig h ,  in s u r a n c e  co m p an ie s  t a x i  t o  a c c e p t  r i s k i e r  

e x p o s u r e s  i n  o r d e r  t o  a c q u i r e  m o re  i n v e s t a b l e  p re m iu m  a n d  l e s s  r e s e r v e s .  D u r in g  t h e  h ig n \  

i n t e r e s t  r a t e  p e r io d  o f  t h e  r e c e n t  p a s t ,  c ompan y  e a r n in g s  w e re  h ig h  b e c a u s e  in v e s tm e n t  incom e 

o f f s e t  a n y  u n d e r w r i t in g  l o s s e s  a s s o c i a t e d  w i t h  r i s k i e r  1 i r e s  o f  in s u ra n c e .  In s u ra n c e  c m s u m e rs  

ro u n d  e a s y  in s u r a n c e  a v a i l a b i l i t y  a n d  r e l a t i v e l y  lo w  p rem iu m s.

U l t im a te ly ,  o f  c o u r s e ,  l o s s e s  h a d  t o  b e  p a id .  When t h a t  c o r re s p c n d a d  w i th  t h e  d e c l in in g  

i n r e r e s t  r a t e s  a n d  i n v e s t ment  y i e l d s  o f  t h e  p e s t  tw o  y e a r s ,  co m p an ie s  a t te m p te d  t o  b o th  r a i s e  

p rem iu m s an d  s h e a  th e m s e lv e s  c f  r i s k i e r  b u s in e s s  l i n e s .  U n d e rw r i t in g  l e s s e s  now d o m in a te  

in v e s tm e n t  e a r n in g s ,  s p e c t a c u l a r l y  h ir£ * a r p rem iu m s h a v e  b e c o me  t h e  o r d e r  c f  t h e  d ay , and 

rr.g-inpcy; a f t e r  b u s in e s s  f i n d s  i t s e l f  somehow '\c n in s u ra h le " ,  e v a i  th o u g h  i t  h a s  h a d  few , i f  any, 

c l a im s  a g a i n s t  i t ,

I h e  an d  r e s u l t  o f  t h i s  c y c l i c a l  b e h a v io r  i s  s i g n i f i c a n t  i n s t a b i l i t y  i n  t h e  m a rk e t:  when

i n r a r e s t  r a t e s  a n d  in v e s tm e n t  in co m e a r e  h ig h ,  in s u ra n c e  c o m p an ie s  o f f e r  r i s k i e r  c o v e ra g e s  a t  

d i s c o u n t  p r i c e s ,  b u t  whan t h e  c c r s e c p e r t  l e s s e s  m u s t b e  r a i d  an d  i n t e r e s t  r a t e s  an d  in v e s tm e n t 

incom e d ro p , t h e r e  a r e  d r a m a t ic  p rem ium  in c r e a s e s  a n d  c a n c e l l a t i o n s  o f  c e r t a i n  ex p o su res  

r e g a r d l e s s  o f  p r i c e .

In d e e d , w e s e e  to d ay '1 s  c r i s i s  a s  r e p e a t  p e r fo rm a n c e  o f  t h e  m id -1 9 7 0 s  l i a b i l i t y  in s u ra n c e  

c r i s i s ,  a  c r i s i s  w h ic h  f a l lo w e d  a  s i m i l a r  p e r io d  o f  v e r y  h ig h  i n t e r e s t  r a t e s  a n d  r a p i d  d e c l in e .  

J u s t  a s  i s  t h e  c a s e  to d a y , t h e  in s u ra n c e  i n d u s t r y  p o in te d  t o  t h e  c o u r t s  a s  t h e  p r im a ry  c u l p r i t  

an d  s e c u re d  a  n u m b er o f  " t o r t  r e fo rm s "  i n  v a r io u s  s t a t e  l e g i s l a t u r e s .  Y e t, t e n  y e a r s  an d  t c r t  

r e fo rm  l a t e r ,  t h a  p ro b le m  i s  b e c k  i n  s p a d e s , d am ag in g  s t a t e  e c c n c m ie s , r e d u c in g  t h e  s u p p ly  o f  

n e c e s s a r y  p w ip e s c . a n d  g o v e m m a T ta l s e r v i c e s  a n d  g s i e r a l l y  c a u s in g  eco n o m ic  d i s r u p t i o n  i n  s t a t e  

a f t e r  s t a t e !
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C u r a n a l y s i s  o f  t h e  p ro b le m  le a d s  u s  t o  c o n c lu d e  t h a t  t o r t  r e fo rm  i s  no  p a n a c e a  f a r  t h e

l i a b i l i t y  in s u ra n c e  c r i s i s .  ^ j in n rc v e d  r e g u la t o r y  c m t r o l ^ e r  i n s u r e r  c o s t s  a r d  r a t e s  w i l l  a l s o  

b e  e s s e n t i a l .  S i g n i f i c a n t  c h a n g e s  i n  i n t e r e s t  r a t e s  a r e  a  r o u t i n e  p a r t  c u r  e c o n o m ic

C c n se c u s tiL y , i f  r e a l  u n d e r w r i t in g  r i s k s ,  e / e n  i f  t h e y  a r e  re d u c e d  by  t o r t  re fo rm , 

a r e  n e g le c te d  o r  ig n o re d  b y  in s u r a n c e  c a r r i e r s  i n  h ig h  i n t e r e s t  r a t e  p e r io d s ,  su b s e q u e n t 

p e r io d s  w i l l  c o n t in u e  t o  fa r in g  e x tre m e  i n s t a b i l i t y  t o  t h e  p r i c i n g  a n d  a v a i l a b i l i t y  o f  in s u ra n c e  

c o v e ra g e .

I n  o u r  v i e w ,  S t a t e s  s h o u l d  m o re  c a r e f u l  ly _ e x a m in e  b o t h  t h e  l e v e l  a n d  a l l o c a t i o n  o f

_ ̂ i n s u r a n c e  com pany e x p e n se s  a s  a  p a r t  o f  t h e  r a t a  re v ie w  a n d  a p p r c ^ a l  p ro c e s s .  A re  t h e  ex p en ses

( e th e r  t h a n  lo s s e s )  t h a t  i n s u r e r s  a r e  s e e k in g  t o  r e c o v e r  th ro u g h  h ig h e r  in s u r a n c e  r a t e s  i n  a

c a r t i c u l a r  s t a t e  r e a s o n a b l e  a i d  a r e  t h e y  d i r e c t ly _ a s s c r r i .a i .^ d  w ith j t r .a _  p a r t i a l !  a r  l i n e  o f  

l i a b i l i t y  in s u ra n c e  a t  i s s u e ?  O r, a r e  th e y  e x c e s s iv e  o r  d o  th e y  in c lu d e  e x p e n se s  t h a t  s h o u ld

b e  a t t r i b u t e d  t o  o t h e r  in s u r a n c e  l i n e s  o r  t n  o t h e r  s t a t e s ?  I n  s e t t i n g  r a t e s ,  p r o p e r t y / c a s u a l t y

in s u r e r s  se ld o m  d o cu m en t c r  i t e m iz e  t h e i r  c l a im e d o p e r a t i n g  e x p e n se s . R a th e r ,  t h e y  s im p ly  

a l l o c a t e  t h e s e  c o s t s  b e tw e e n  i r s u r a r u a  l i n e s  a n d  s t a t e s  i n  p r c p c r t i c n  t o  p rem iu m s, i to re c v e r ,  

t h e r e  i s  l i t t l e  i f  a n y  r e g u l a t o r /  a t t e n t i o n  t o  t h e  a p p r o p r ia t e n e s s  o f  s p e c i f i c  e x p a n se  i te m s .

F in a l ly ,  t o  t h e  e x t e n t  t h a t  in c r e a s e d  l i t i g i c u s n e s s  a r d  h i g h e r  c la im s  d o  h a v e  a  r o l e  i n  

t h e  r e c e n t  r a s h  o f  p rem ium  in c r e a s e s  a r d  w i th d ra w a ls  fro m  in s u r a n c e  m a rk e ts ,  i t  i s  u n c l e a r  j u s t  

how d o m in a n t t h e s e  f a c t o r s  h a v e  a c t u a l l y  b e e n  r e l a t i v e  t o  t h e  r e g u la t o r y  i s s u e s  c o n c e rn in g  c o s t  

d e te r m in a t io n  an d  r a t e  c cn t r o L  W h ile  sam e in s u ra n c e  com pani e s  h a v e  e x p e r ia ro e d  m a jo r  l a s s e s  

i n  t h e i r  l i a b i l i t y  in s u r a n c e  l i n e s ,  i t  i s  n o t  a t  a l l  c l e a r  t h a t  t h e s e  l o s s e s  w a r r a n t  t h e  l a r g e  

r a t e  in c r e a s e s  a r d  d r a s t i c  e x p o s u re  l i m i t a t i o n s  t h a t  i n s u r e r s  a r e  c u r r a i t l y  s e e k in g :

I t  i s  i n d e e d  p o s s i b l e  t h a t  t h e  i n s u r a n c e  i n d u s t r y  i s  s i m p l y  " g o in g  c u e  o n  s t r i k e " ,  

e x a g g e ra t in g  i t s  c u r r e n t  f i n a n c i a l  p o s i t i o n  i n  a n  e f f o r t  t o  p r e s s u r e  l e g i s l a t o r s  t o  c r e a t e  a  

Low er r i s k  e n v i ro n m en t f a r  t h e i r  b u s in e s s  o p e r a t io n s .  W h ile  t h e  in s u r a n c e  co m p a n ie s  a rg u e  t h a t



t b s  t c r t  s y s te m  h a s  c r e a t e d  a  s i t u a t i o n  c f  e x tre m e  f i n a n c i a l  d i s t r e s s  n e c e s s i t a t i n g  m a jo r  

p rem ium  in c r e a s e s  a n d  c o v e ra g e  t e r m in a t io n ,  w e p o i n t  t o  t h e  s p e c t a c u l a r l y  good  p e r fo rm a n c e  o f  

p r q c e r t y / c e s L a l ty  in s u r a n c e  com pany s to c k  e v e r  t h e  l a s t  de c a de , p a r t i c u l a r l y  i n  1985. T h is  

y e a r ,  t h e  i n c r e a s e  i n  B e s t ' s  I n d e x  o f  p r o p e r t y / c a s u a l t y  s t o c k s  h a s  m o re  t h a n  d o u b le d  t h e  

i n c r e a s e  i n  t h e  D ow -Jcnas I n d u s t r i a l  A v erag e , a  p e r fo rm a n c e  h a r d ly  i n d i c a t i v e  o f  a  t r o u b le d  

in d u s t r y .  S uch  s to c k  rn ad o e t p e r fo rm a n c e  im p l ie s  t h a t  W a ll  S t r e e t  s e e s  t h e  in s u ra n c e  in d u s t r y 's  

p ro b le m  a s  a  t r a n s i t o r y  phenom enon r a t h e r  t h a n  a  c e s i c ,  fu n d a m e n ta l  p rc b le m  r o o te d  i n  a  new and  

r i s k i e r  l e g a l  en v iro n m e n t.

I n  sum m ary, i t  i s  n o c  a t  a l l  c l e a r  t h a t  t h e  p r im a r y  c a u s e  o f  t h e  l i a b i l i t y  in s u ra n c e  

c r i s i s  i s  t o  b e  fo u n d  i n  o u r  l e g a l , s y s te m  o r  t h a t  t a r t  r e fo rm  i s  a l l . t h a t  w i l l  b e  r e q u i r e d  t o  

s o lv e  i t .  C ur a n a l y s i s  o f  t h e  i s s u e  i n d i c a t e s  t o  u s  t h a t  a t t e n t i o n  m u s t b e  g iv e n  t o  b o th  t h e  

r e g u la t o r y  an d  t c r t  s i  dp. o f  t h e  p ro b le m  i n  o r d e r  t o  c r a f t  a  f u l l y  r e s p o n s iv e  p u b l i c  m l i c y  

r e s p o n s e  t o  t h e  p rc b le m . B e fo re  s t a t e s  f u r t h e r  re d u c e  v i c t i m s  r i g h t s  w i t h  l i a b i l i t y  l i m i t s ,  

c a p s , a n d  e t h e r  q u ic k  f i x e s ,  t b s  p a r t  o f  t h e  p ro b lem  c a u s e d  b y  in s u ra n c e  i n d u s t r y  p r a c t i c e  a rd  

b e h a v io r  s h o u ld  b e  i d e n t i f i e d  an d  c o r r e c te d .

FCR MTHTTOPff. INFCRHmCN CTNmZT:

J. Pcbert Hunter, President, NICD, 703-549-8050
Thom as C  B o r z i l l e r i ,  S e n io r  O c n s u l ta n t ,  J .  W. W ils c n  & A s s o c ia te s ,  202-333-7442
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Introduction
A  n a t i o n w i d e  e f f o r t  Ls u n d e r w a y  t o  c h a n g e  th is  

c o u n t r y ' s  c i v i l  l i a b i l i t y  l a w s .  I n  t h e  1 9 8 6  s ta te  
l e g i s l a t i v e  s e s s i o n .  4 1  s t a l e s  p a s s e d  l e g i s l a t i o n  t o  r e s t r i c t  
s o m e  r i g h t s  o f  i n n o c e n t  v i c t i m s  t o  s u e  a n d  b e  f u l l y  
c o m p e n s a t e d  f o r  t h e i r  i n j u r i e s ,  a c c o r d i n g  t o  a  J u l y ,  1 9 8 6  
r e p o r t  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s .  
I n  a  v e r y  f e w  s t a t e s ,  l e g i s l a t u r e s  e n a c t e d  a c r o s s - t h e - b o a r d  
t o n  l a w  c h a n g e s .

T h e  m a j o r  p r o p o n e n t s  o f  " t o n  r e f o r m , "  a s  it s 
a d v o c a t e s  e u p h e m i s t i c a l l y  c a l l  i t ,  a r e :  t h e
p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y ,  in  c o n j u n c t i o n  w i t h  
t h e i r  f o r e i g n  r e i n s u r e r s ; 1 t h e  b u s i n e s s  a n d  p r o f e s s i o n a l  
l o b b i e s ,  i n c l u d i n g  m a n u f a c t u r e r  o f  h a z a r d o u s  g o o d s  a n d  
t o x i c  c h e m i c a l s ;  a n d  t h e  R e 3 g a n  A d m i n i s t r a t i o n ,  p u s h i n g  
to  f e d e r a l l y  r e g u l a t e  d o w n w a r d  t h e  s ta te  j u d i c i a l  s y s t e m .

A m o n g  m e a s u r e s  c o n s i d e r e d  a n d / o r  e n a c t e d  in  1 9 S 6  
w e r e :  a r b i t r a r y  c a p s  o n  " p a i n  a n d  s u f f e r i n g '  a w a r d s ;  
l i m i t a t i o n s  o n  p u n i t i v e  d a m a g e  a w a r d s ;  m a n d a t o r y  l i m i t s  
o n  l a w y e r s ’ c o n t i n g e n c y  f e e s ;  m o d i f i c a t i o n  o f  j o i n t  a n d  
s e v e r a l  l i a b i l i t y  s o  a s  t o  p r e c l u d e  f u l l  r e c o v e r y  in  th e  
e v e n t  a  c u l p a b l e  p a r t y  i s  u n a b l e  t o  p a y ;  r e s t r i c t i o n s  o n  
l u m p  s u m  p a y m e n t s ;  r e p e a l  o f  t h e  c o l l a t e r a l  s o u r c e  r u l e ;  
a n d  r e l a x e d  l i a b i l i t y  s t a n d a r d s .

T h e  m o s t  r e c e n t  n a t i o n w i d e  p o l l  c o n d u c t e d  b y  t o r t -  
r e f o r m  p r o p o n e n t s  t h e  A m e r i c a n  T o r t  R e f o r m  
A s s o c i a t i o n  ( A T R A ) ,  s h o w s  t h a t  t h e s e  c h a n g e s  a r e  n o t  
s u p p o r t e d  b y  t h e  A m e r i c a n  p u b l i c . 2  T h e  A T R A  p o l l  
s h o w e d  t h a t  " a t  f i r s t  g l a n c e  th e  p u b l i c  a p p e a r s  r e c e p t i v e  
t o  a  b r o a d  r a n g e  o f  s o l u t i o n s  t o  t h e  l i a b i l i t y  p r o b l e m ,  b u t  
f o c u s  g r o u p  d i s c u s s i o n s  r e v e a l  t h a t  t h i s  r e c e p t i v i t y  is  
e a s i l y  r e v e r s e d  w h e n  o b j e c t i o n s  t o  r e f o r m s  a r e  r a i s e d . "  
W h e n  p u s h e d  lo  c l a r i f y  w h a t  t h e y  r e a l l y  c o u l d  s u p p o r t ,  
o n l y  rw u  s o l u t i o n s  c o u l d  b e  a g r e e d  u p o n :

1. E d u c a t e  t h e  p u b l i c  o n  th e  p r o p e r  u s e  o f  t h e  c i v i l  
c o u n  s y s t e m ;  a n d
1  I m p o s e  p e n a l t i e s  f o r  f r i v o l o u s  o r  n u i s a n c e  s u i t s .
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T h e  c o m m o n  s e n s e  c o n c e r n s  a b o u t  t o r t  r e f o r m  
e x p r e s s e d  b y  p a r t i c i p a n t s  i n  A T R A ’s  p o l l  -  t h a t  t o r t  
r e f o r m s  a p p e a r  b o t h  u n j u s t  a n d  i n e f f e c t i v e  -  a r e  v a l i d .

T w o  l e a d i n g  p r o p e r t y / c a s u a l t y  c o m p a n i e s  -  A e t n a  
C a s u a l t y  a n d  S u r e t y  C o .  a n d  S l  P a u l  M a r i n e  I n s u r a n c e  
C o .  -  r e c e n t l y  f i l e d  r a t e  d o c u m e n t s  n o t i f y i n g  F l o r i d a ' s

i n s u r a n c e  c o m m i s s i o n e r  t h a t  e v e n  e x t e n s i v e  " t o r t  
r e f o r m s "  w i l l  n o t  r e d u c e  i n s u r a n c e  r a t e s .  P r e l i m i n a r y  
f i l i n g s  w i t h  W a s h i n g t o n  s ta t e ' s  i n s u r a n c e  c o m m i s s i o n e r  
c o n f i r m  t h i s  a s  w e l l . 3 C o n v e r s e l y ,  a  s u r v e y  o f  in s u r a n c e  
d e p a r t m e n t s  b y  th e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  
O r g a n i z a t i o n  i n d i c a t e s  t h a t  a c c e s s  t o  i n s u r a n c e  is  
i n c r e a s i n g ,  e v e n  s u b s t a n t i a l l y  i n  s o m e  c a s e s ,  i n  s ta te s  
w e r e  t c r t  r e f o r m s  w e r e  n o t  e n a c t e d . 4

I n  1 9 7 8 .  P e n n s y l v a n i a  e n a c t e d  a  l a w  im m u n i z i n g  a l l  
P e n n s y l v a n i a  m u n i c i p a l i t i e s  f r o m  m o s t  k i n d s  o f  l i a b i l i t y  
s u i t s  a n d  l i m i t i n g  l i a b i l i t y  f o r  e v e n  c a t a s t r o p h i c  e v e n t s  to  
$ 5 0 0 , 0 0 0  p e r  o c c u r r e n c e .  4 2  P . C . S .  8 5 0 1  e t  s e q .  Y e t  
a c c o r d i n g  t o  t h e  P e n n s y l v a n i a  l e g i s l a t u r e ' s  L o c a l  
G o v e r n m e n t  C o m m i s s i o n ,  P e n n s y l v a n i a  c i t i e s  a n d  
t o w n s  a r e  s t i l l  h a v i n g  t h e i r  i n s u r a n c e  p o l i c i e s  c a n c e l l e d . 5 
I o w a  a b o l i s h e d  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a s  a p p l i e d  to  
d e f e n d a n t s  l e s s  t h a n  5 0 %  a t  f a u l t  f o r  a l l  c a s e s  t r i e d  a f t e r  
J u l y  1 ,  1 9 8 4 ,  I o w a  C o d e  A n n .  S e c .  6 6 8 . 4 .  B u t  in l a t e  
1 9 8 5 .  4 1  I o w a  c o u n t i e s  h a d  t h e i r  l i a b i l i t y  i n s u r a n c e  
c a n c e l l e d . 6

A n d  i n  O n t a r i o .  C a n a d a ,  m o s t  " t o r t  r e f o r m "  m e a s u r e s  
t h e  i n s u r a n c e  i n d u s t r y  is  s e e k i n g  a r e  c u r r e n t l y  th e  l a w  • 
-  i n c l u d i n g  c a p s  o n  p a i n  a n d  s u f f e r i n g ,  r e s t r i c t i o n s  o n  th e  
a w a r d  o f  p u n i t i v e  d a m a g e s ,  a n d  p r o h i b i t i o n  o f  
c o n t i n g e n c y  f e e s . 7 I n  a d d i t i o n .  O n t a r i o  r u l e s  r e q u i r e  a n y  
u n s u c c e s s f u l  p l a i n t i f f  t o  p a y  d i e  d e f e n d a n t s '  c o s t s .  A n d  
t h e r e  is  n o  c o n s t i t u t i o n a l  r i g h t  t o  a  j u r y  t r i a l  i n  C a n a d a ,  
s o  m o s t  t r i a l s  a r e  b e f o r e  j u d g e s .  Y e t  t h e  i n s u r a n c e  
i n d u s t r y  f o r  m a n y  o f  i ts  c u s t o m e r s  i s  r a i s i n g  p r e m i u m s  
b y  4 0 0 %  o r  m o r e ,  c a n c e l l i n g  c o v e r a g e  in  m i d - t e r m  a n d  
r e f u s i n g  t o  p r o v i d e  c o v e r a g e  a t  a n y  p r i c e . 8

T h e  C a u s e  o f  t h e  I n s u r a n c e  C r i s i s  -  T h e  
i n s u r a n c e  I n d u s t r y  C y c l e

T h e  r e a s o n  t o r t  r e f o r m  w i l l  n o t  w o r k  i s  th a t  the  
" i n s u r a n c e  c r i s i s '  o f  t h e  m i d - 1 9 8 0 s  h a s  l i t t l e  t o  d o  w i t h  
l a w s u i t s  o r  t h e  t o r t  s y s t e m .  T h e  e v i d e n c e  s h o w s  i l  t o  b e  
t h e  r e s u l t  o f  a  s e l f -  i n f l i c t e d  i n s u r a n c e  i n d u s t r y  p r o f i t  
c y c l e ,  w h i c h  l a s t  b e g a n  s e v e r a l  y e a r s  a g o .  W h e n  in t e r e s t  
r a t e s  w e r e  h i g h ,  t h e  i n d u s t r y  c u t  p r i c e s  i n  o r d e r  t o  o b t a i n  
p r e m i u m  d o l l a r s  t o  i n v e s t  a t  h i g h  i n t e r e s t  r a t e s .  W h e n  
i n t e r e s t  r a t e s ,  a n d  t h u s  i n v e s t m e n t  i n c o m e ,  d r o p p e d ,  t h e  
i n d u s t r y  r e s p o n d e d  b y  s h a r p l y  i n c r e a s i n g  i n s u r a n c e  
p r e m i u m s  a n d  r e d u c i n g  a v a i l a b i l i t y .

I n  f a c t ,  i n  a l l  th e  c o n t r o v e r y ,  t h e r e  is  r e m a r k a b l e  
a g r e e m e n t  a b o u t  t h i s .  A  l e a d i n g  s t o c k  a n a l y s t  r e c e n t l y



o  S l a t e s  s h o u l d  g i v e  s t a t e  i n s u r a n c e  d e p o r tm e n t s  m o r e  
a u t h o r i t y  a n d  f u n d i n g .  T h e  G e n e r a l  A c c o u n t i n g  O f f i c e  
f o u n d  i n  1 9 7 9  t h a t  s t a t e  i n s u r a n c e  d e p a r t m e n t s  a r c  l a c k i n g  
i n  i n v e s t i g a t o r s ,  a u d i t o r s  a n d  o t h e r  p r o f e s s i o n a l ,  m d  c a n  
n o t  e f f e c t i v e l y  r e c o m m e n d  t h e  a p p r o p r i a t e  l e v e l s  o f  
i n s u r a n c e  r a t e s . 25

o  S t a t e s  s h o u l d  a f T o r d  c i t i z e n s  g r e a t e r  c o n s u m e r  
r e p r e s e n t a t i o n  b e f o r e  i n s u r a n c e  r e g u l a t o r y  b o d i e s ,  
i n c l u d i n g  d i r e c t  i n t e r v e n t i o n  i n  r a t e  p r o c e e d i n g s  a s  m a n y  
s t a t e s  n o w  a u t h o r i z e  i n  u t i l i t y  m a t t e r s .

o  S t a t e s  s h o u l d  r e v o k e  o f  a l l  e x i s t i n g  p r o h i b i t i o n s  
a g a i n s t  i n d i v i d u a l s  a n d  b u s i n e s s e s  j o i n i n g  t o  s e l f - i n s u r e  
o r  p u r c h a s e  l i a b i l i t y  i n s u r a n c e  a s  a  g r o u p .  ( O n  O c t o b e r  
2 7 ,  1 9 8 6 ,  t h e  R i s k  R e t e n t i o n  A c t  o f  1 9 8 6  w a s  s i g n e d  
i n t o  l a w ,  w h i c h  a u t h o r i z e s  s e l f -  i n s u r a n c e  o r  g r o u p  
i n s u r a n c e  p u r c h a s e s  o f  a l l  c o m m e r c i a l  l i a b i l i t y  L ine s ) .

o  S t a t e s  s h o u l d  r e q u i r e  t h a t  i n s u r a n c e  c o m p a n i e s  
e n g a g e  i n  g r e a t e r  l o s s  p r e v e n t i o n  e f f o r t s  s u c h  a s  r e s e a r c h  
a n d  a d v a n c e m e n t  o f  h e a l t h  a n d  s a f e t y  c o n d i t i o n s  a n d  
e x p e r i e n c e  l o s s  r a t i n g ,  a n d  t o  d i s c l o s e  e v i d e n c e  in  t h e i r  
c l a im s  f i l e s  o f  k n o w n  d e f e c t i v e  p r o d u c t s  o r  h a z a r d o u s  
c o n d i t i o n s  t o  a p p r o p r i a t e  L aw  e n f o r c e m e n t  a n d  r e g u l a t o r y  
a u t h o r i t i e s .  ( I n  t h e  m e d i c a l  m a l p r a c t i c e  a r e a ,  t h e  H e a l t h  
C a r e  Q u a l i t y  I m p r o v e m e n t  A c t  w a s  s i g n e d  i n t o  l a w  
N o v e m b e r  1 4 ,  1 9 8 6 ,  w h i c h  r e q u i r e s  i n s u r a n c e  c o m p a n i e s  
a n d  h e a l t h  c a r e  f a c i l i t i e s  t o  d i s c l o s e  i n f o r m a t i o n  a b o u t  
m a l p r a c t i c i n g  p h y s i c i a n s ,  a n d  o f f e r s  p r o t e c t i o n  t o  h e a l t h  
p r o f e s s i o n a l s  w h o  t e s t i f y  a g a i n s t  t h e i r  p e e r s  f o r  
i n c o m p e t e n c e ) .
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F o o t n o t e s

1. R e i n s u r a n c e  is i n s u r a n c e  f o r  i n s u r a n c e  c o m p a n i e s .  T h e  
in s u r e r  p a y s  t h e  r e i n s u r e r  a  p r e m i u m ,  i n  e x c h a n g e  f o r  w h i c h  the  
r e in s u r e r  a g r e e s  to  s h a r e  t h e  r i s k  w i t h  t h e  i n s u r e r .  L l o y d s  o f  
L o n d o n  is  t h e  d o m i n a n t  r e i n s u r a n c e  c o m p a n y  w i th  
a p p r o x i m a t e l y  2 5 %  o f  t h e  w o r l d - w i d e  m a r k e t .  L l o y d s  is n o t  
s u b j e c t  to  f e d e r a l  r e g u l a t i o n .  S t a t e  g o v e r n m e n t s  r e s p o n d i n g  to a 
s u r v e y  c o n d u c t e d  b y  t h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r
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c o n t r o l  o v e r  L l o y d s .  N I C O  c o n c l u d e d  t h a t  i n s u r a n c e  r e g u l a t i o n  
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a d d i t i o n ,  t w o  f o c u s  g r o u p  s e s s i o n s  w e r e  c o n d u c t e d  i n v o l v i n g  20 
o f  th e  " i n f l u e n t i a l  p u b l i c , "  d e f i n e d  as h t a d s - o f - h o u s e h o l d s  w i t h  
i n c o m e s  a b o v e  S4 0 .0 0 0  w h o  v o t e d  i n  198-1.
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P e n n s y l v a n i a ,  L o c a l  G o v e r n m e n t  C o m m i s s i o n .  H e a r i n g  o n  
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Journal o f Commerce ( M a y  15, 1986) a t  1 4 A .

S t r a d t n e r  w u  a lso  r e p o r te d  u  s a y i n g  th a t  V  m e r c i a l  
i n s u r a n c e  i n d u s t r y  h a s  a n  a l m o s t  i n c u r a b l e  _ e n c n a n l  for  
’s h o o t i n g  i t s e l f  I n  t h e  fo o t , '"  a n d  t h a t  i n  h i s  l o n g  c a r e e r  as  a n  
i n d u s t r y  w a t c h e r  th e r e  h u  n e v e r  b e e n  a s w i n g  s u c h  as th e  
c u r r e n t  u p h e a v a l  i n  p r ic e s .  I b i d .

10. Business Insurance, ( M a r .  3 1 .  1986).
11. T e s t i m o n y  o f  J. R o b e r t  H u n t e r .  P re s id e n t .  N a t i o n a l  

I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n ,  B e f o r e  t h e  U . S .  H o u s e  
C o m m i t t e e  o n  P u b l i c  W o r k s  (Jan .  22, 1986) a t  2-3.

12. S e e ,  e .g .  T e s t i m o n y  o f  J a m e s  S .  K a k a l i k .  R a n d  
C o r p o r a t i o n .  B e f o r e  th e  S u b c o m m i t t e e  o n  T r a d e ,  P r o d u c t i v i t y ,  
a n d  E c o n o m i c  G r o w t h  o f  t h e  U . S .  J o i n t  E c o n o m i c  C o m m i t t e e .  
( J u ly  2 9 .  1986).

13. S e e ,  " T h e  A s s a u l t  o n  P e r s o n a l  I n j u r y  L a w s u i t :  A  |
S t u d y  o f  R e a l i t y  V e r s u s  M y t h s ,"  Public Citizen ( A u g .  1986) ai |
6-11*

14. L o c o l i o ,  R u s s e l l  A  J . D „  M . P . H . ,  M . S _  " V a r i a t i o n s  
o n  S 9 6 2 J J 8 :  T h e  M i s u s e  o f  D a t a  o n  M e d i c a l  M a l p r a c t i c e , -' 
Law, Medicine <k Health Care ( J u n e  1985). L o c a l i o  is the 
D i r e c t o r  o f  R e s e a r c h  a t th e  R i s k  M a n a g e m e n t  F o u n d a t i o n  o w n e d  
b y  H a r v a r d  U n i v e r s i t y  a n d  t h e  h o s p i t a l s  a f f i l i a t e d  w i t h  H a r v a r d  
M e d i c a l  S c h o o l .

15. P e t e r s o n ,  M „  a n d  P r ie s t ,  G . .  T h e  C i v i l  Ju ry :  T r e n d s  
i n  T r i a l s  a n d  V e r d i c t s  ( R a n d  In s t i tu te  f o r  C i v i ’ Ju s t ice  1982).

16. " P r o p e r t y  a n d  L i a b i l i t y  In s u r e r s  R e p o r t  S t r o n g  P ro f i t s ,  
S i g n a l i n g  E a s i n g  o f  C r i s i s , ” The Wall Street Journal ( A u g .  2S, 
1986).

17. S e e ,  e . g . ,  C u r r a n ,  " B a r g a i n s  B e c k o n  in  In s u r a n c e ."  
F o r t u n e  M a g a z i n e , "  ( A u g .  4 ,  1986) a t  2 1 7 ;  " A n a ly s ts  B u l l i s h  
O n  I n s u r e r  S t o c k s ."  Business Insurance. ( A u g .  4, 1986) at 1.

18.  S t a t e m e n t  o f  J o h n  C .  F i n c h .  S e n i o r  A s s o c ia te  
D i r e c t o r ,  G e n e r a l  G o v e r n m e n t  D i v i s i o n .  B e f o r e  th e  
S u b c o m m i t t e e  o n  O v e r s i g h t ,  C o m m i t t e e  o n  W a y s  a n d  M e a n s  o f  
t h e  H o u s e  o f  R e p r e s e n t a t i v e s  o n  t h e  P r o f i t a b i l i t y  o f  th e  
P r o p e r t y / C a s u a l t y  I n s u r a n c e  I n d u s t r y  ( A p r i l  2 8 ,  1986) at 4.

19. H o m e r ,  P a m e l a  E „  " P r e m i u m  P a y c h e c k s :  E x e c u t i v e  
C o m p e n s a t i o n  i n  L e a d i n g  P r o p e r t y / C a s u a l l y  I n s u r a n c e  
C o m p a n i e s . "  P u b l i c  C i t i z e n  ( M a y .  1986).

20 .  M i n t z ,  M . .  At Any Cost: Corporate Greed, Women 
and the Daikon Shield (1979).

2 1 .  Grimshaw v.  Ford Motor Co., 119 C a l .  A p p .  3 d  757;
174 C a l .  R p cr .  3 4 8  (1981).

2 2 .  B r o d e a u ,  P. Outrageous Misconduct: The Asbestos 
Industry On Trial (1985).

23.  113 C o n g . R e c .  691 7 -6 9 1 9  (1966).
24 .  B e l l o i t i ,  e t  a]., " A n  A n a l y s i s  o f  th e  C a u s e s  o f  the  

C u r r e n t  C r i s t s  o f  U n a v a i l a b i l i t y  a n d  U n a / f o r d a b i l i t y  o f  L i a b i l i t y  
In s u r a n c e ,"  ( M a y ,  1986).

25 .  U . S .  G e n e r a l  A c c o u n t i n g  O f f i c e .  " Issues  a n d  N e e d e d  
I m p r o v e m e n t s  i n  S t a t e  R e g u l a t i o n  o f  t h e  I n s u r a n c e  B u s in e s s ."  
(O c t .  1979) .

PAGE 4



. In- tion 
y of 
:ays 
:r of

lir d
ave
be-

urn- 
red- 
sc id 
paid

•nue 
iJ.it 
drop 
That 
\ re- 
.heir 
i So- 
s for 
nore 
orr.e

:port 
ibers 
;ince 
' But 
;onv- 
ubii- 
e'.ter 
bind 
j. an

mv.
. but 
aims 
>kes- 
i un­
its of

e r s

other 
a for

Oak- * as 
; five civ.!- . a.m. Tave­rn retI f  .. . IO .
icora. 
imeru 
. say-

HEALTH >-rn:w.: ----------------------------------- ------- ---'l—" — I'.- : -''-*--?.'- - •

D o c t o r s  A r e  S p u r r i n g  E f f o r t  t o  R e m e d y  

T h e  N a t i o n ’s  A i l i n g  M a l p r a c t i c e  S y s t e m

By Edwakd Felsenthal -
S t a f f  R e p o r t e r  o / T k e  W a ix  S t r e e t  Joim-VAX.
The state of Maine has started to shield 

obstetricians from liability for birth de­
fects if they follow a checklist when they 
treat pregnant women.
The program is part of an experimental 

effort to curb malpractice suits, which 
were cited by six out 
of 10 Americans in a 
recent survey as 
one of the biggest 
causes of spiraling 
U.S. health-care 
costs. Another goal 
of the program is to 
reduce costs by 
eliminating unnec­
essary treatment.

Doctors - particularly some specialists 
who have to pay as much as S100.000 a year 
in malpractice-insurance premiums-have 
been lobbying hard for change. The price 
of medical malpractice protection seems 
not to be as high as the public thinks. In 
fact, U.S. physicians pay S9 billion in 
malpractice premiums annually, or only 
rbout 1% of national health costs. Individ­
ual premiums have actually been declin- 
ing-a fact that would surprise people who 
have listened to doctors complain.
The greater cost of malpractice may be 

the defensive medicine doctors are forced 
to practice. Some experts believe that the
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extra tests, expensive procedures and de­
tailed paperwork add as much as S27 
billion a year to the nation's health 
costs.
The health-overhaul plan that Presi­

dent Clinton has promised to introduce in 
May is almost certain to include proposals 
to improve the current medical malprac­
tice system. His health reform task force, 
headed by Hillary Rodham Clinton, has set 
up a "malpractice and tort reform” work­
ing group to explore various options.
Mr. Clinton has indicated that he sup­

ports establishing alternative dispute-res- 
olution systems, which settle malpractice 
disputes out of court. He is also interested 
in establishing treatment guidelines for 
various illnesses and conditions, which 
like the Maine program might well result 
in a reduction in some expensive tests and 
procedures. Meantime, health mainte­
nance organizations are already seeking to 
set standards fcr the level of care that

doctors should be offering to cut costs.
Some health specialists contend that 

doctors shouldn't be asked to cut back 
on treatments without some assurance 
that patients won’t sue them. "The cost- 
containment pressures are saying do less, 
while (doctors') concerns about liabil­
ity make them want to do more. They 
quite understandably feel very squeezed," 
says Patricia Danzon, a Wharton School 
health economist.
In the 1950s malpractice suits were 

rare, but by 1990, according to an Ameri­
can Medical Association study, 7.7 law­
suits were filed for every 100 doctors. In 
recent years malpractice cases have re­
sulted in some of the legal system's biggest 
jury awards. So even though median 
awards are suprisingly low -• as little as 
S36.000 in North Carolina, for example- 
fear is high. Says Richard Lamm, a for­
mer Colorado governor who now studies 
l’23lth policy at the University of Denver. 
"There’s no question that doctors have a 
fear of lawyers. The question is how ra­
tional it is."
Rational or not, malpractice concerns 

have taken a human toll, engendering both 
skepticism among patients toward their 
doctors and wistful nostalgia among physi­
cians. "I'm tryiqg to talk my son out of

[rare;

going into meuicine," says Ronald Cliley, 
a Phoenix gynecologist. "I keep trying to 
tell him it isn’t the same."
Dr. Cilley quit delivering babies when 

his malpractice-insurance premiums 
reached about SS6.0G0 a year. He is one of 
hundreds of doctors in high-risk specialties 
like obstetrics and neurosurgery who have 
radically curtailed their practices or aban­
doned medicine as insurance premiums 
soared In the mid-1970s and 1980s.
Others have just turned cautious. As 

a child, obstetrician Jason Collins of 
Slidell, La., recalls watching his obstetri­
cian father diagnose minor illnesses over 
the telephone. By contrast, the younger 
Dr. Collins says, a patient recently called 
him from out of town, describing symp­
toms of an ordinary biadder infection. 
Reluctantly, Dr. Collins recommended she 
go to an emergency room in the town she 
was visiting. "I'm learning to be more 
careful." he says.

Evidence is murky about how much 
is added to the nation's health costs by 
defensive medicine, the extra precautions 
doctors say they take to ward off lawsuits. 
Inflation-adjusted data from a 1987 A.NLA 
study put the figure at S27 billion. But 
critics counter ihat some of what is labeled 
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November 21, 1989

Honorable Sam Cotton 
Speaker o f  the House 
House o f  Representatives 
P.O. Box V 
Juneau, AK 99811

Re: Multi s ta te Insurance A n t it ru s t Lawsuit
Dear Representative Cotton:
David Rogers asked tha t I give you some background and an update on 
the m u lt is ta te  Insurance a n t i t ru s t  law su it , S tate o f  Alaska v.
Hartford Insurance Company, et a l .  Although I have l e f t  the 
Department of’ Law, I am s t i l l  representing the s ta te  in th is  case.
This l i t i g a t i o n  invo lves lawsuits f i l e d  by 19 s ta tes against four 
major American primary insurance companies and a wide v a r ie ty  o f 
reinsurance companies. The reinsurance companies, f o r  the-most p a rt , 
do business at L loyd 's  o f London. Additional defendants include the 
Insurance Services O ff ice  (ISO) and several insurance industry trade 
assoc ia t ions .
The case began witn the so -ca l led  "insurance c r i s i s "  o f the mid-1980s. 
As you may r e c a l l ,  during those years many sta te  and loca l govern­
ments, school d i s t r i c t s ,  co rpo ra t ion s , and small businesses had great 
d i f f i c u l t y  find ing a f fo rd ab le  insurance. In p a r t ic u la r ,  casua lty  and 
p o l lu t ion  coverage were e x t ra o rd in a r i ly  scarce. The rapid , simultane­
ous, nationwide withdrawal o f these types o f insurance from the 
marketplace led a group o f f i v e  s ta te  attorneys general to investigate 
poss ib le  c o l lu s ion  among the in su re rs .
The investiga t ion  revealed a patte rn o f  c o l lu s io n  which per/aded the 
casualty l i a b i l i t y  insurance industry on both sides o f  the A t la n t ic .
In a n u tsh e l l ,  the a l le g a t io n s  are that leading primary insurance 
companies and re in su re rs  conspired to withdraw casua lty  and p o l lu t io n  
coverage f r o a  the United States market. Moreover, 1t 1s a l leged that 
these defendants coerced others -  notably the Insurance Services 
O ff ic e  -  to -take  actions which prevented other p o ten t ia l competitors 
from o f fe r in g  these types o f  coverage. As a r e s u l t ,  consumers paid 
more premium fo r  le s s  insurance coverage than ever be fo re .
A ll types o f  c o l lu s io n  between competitors are i l l e g a l  under the 
federa l and s ta te  a n t i t r u s t  laws. In th is  instance, a l l  but one of 
the state attorneys general f i l e d  su i t  against the defendants in
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federal c o u r t ,  a l leg ing  v io la t io n s  o f  the Sherman Act and the 
respective s ta te  laws. The exception v/as Texas, v/hich f i l e d  su i t  in 
Texas s ta te  cou rts .
The federa l cases were conso lidated before Judge William Schwarzer in 
San Francisco. The case fo llowed an unusual path. Judge Schwarzer 
stayed a l l  d iscovery e f f o r t s  by the s ta te s , and inv ited  defense 
motions to dismiss the case "on the p lead ings1* under Federal Rule o f  
C iv i l  Procedure 1 2 (b ) ( 6 ) .  E s s e n t ia l ly ,  a motion to dismiss under th is  
ru le  accepts a l l  fa c ts  pled by the p l a i n t i f f  as t ru e , but argues that 
as a matter o f  law the p la i n t i f f s  cannot p re v a i l .  The defendants 
f i l e d  a v a r ie ty  o f  motions to d ism iss , the primary basis being 
immunity from a n t i t r u s t  l i a b i l i t y  under the federa l McCarren - 
Ferguson Act.
In October o f  th is  year, Judge Schwarzer granted most o f  the motions 
to dismiss, and entered f in a l  judgment against the s ta te s . The main 
basis f o r  his dismissal o f  the l i t i g a t i o n  was the McCarren -  Ferguson 
Act, which a llows the insurance industry wide la t i tu d e  to engage in 
an ticompetitive acts i l l e g a l  in v i r t u a l l y  every other industry . Judge 
Schwarzer's ru lin g  construed th is  exemption very broad ly , and took an 
extremely narrow view o f  the fac ts a l leged  by the attorneys genera l.
The sta tes have appealed Judge Schwarzer's decision to the Ninth 
C ircu it  Court o f  Appeals. B r ie f in g  w i l l  begin sh o r t ly ,  and a decision 
on appeal should be rendered next f a l l .  Alaska has partic ipa ted  
a c t iv e ly  in the case from i t s  inception , and we intend to continue to 
do so.
Enclosed f o r  your information is  a copy o f  Judge Schwarzer's decision. 
I f  you need any more in fo rmation , o r i f  I can be o f  any fu r th e r  
ass is tance , p lease do not hes ita te  to c a l l .

RDM/mst0266L 
102189a 
Enclosure
cc: Tom Wagner, Assistan t Attorney General (w/Enclosure)

A n t i t ru s t  and Commercial Section , Department o f  Law
Jan DeYoung, Assistant Attorney General (w/Enclosure) 
A n t i t ru s t  and Commercial Section , Department o f  Law
David E. Rogers, Esq. (w/Enclosure)
P.O. 33932 '
Juneau, AK 99803

S ince re ly  vours

Richard D. Monkman 
Deputy Commissioner
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lowering health 
care costs through 
malpractice and  
tort reform  B u t 
critics say the 
benefits are 
short-term.

by Dag Ryen

h e  f i r s t  s k i r m i s h e s  i n  t h e  b a t ­
t l e  t o  r e f o r m  t h e  A m e r i c a n  
h e a l t h  c a r e  s y s t e m  a l r e a d y  

a r e  u n d e r w a y  a s  s t a t e s  t a c k l e  m e d i ­
c a l  m a l p r a c t . c e  a n d  t o r t  r e f o r m .  
T e s t i n g  s u c h  i d e a s  a s  n o - f a u l t  c o m ­
p e n s a t i o n ,  a r b i t r a t i o n ,  c a p s  o n  d a m ­
a g e s  a n d  p e e r  r e v i e w  p a n e l s ,  s t a t e s  
a r e  s e e k i n g  t o  s u b d u e  t h i s  m a j o r  
c o n t r i b u t o r  t o  r i s i n g  h e a l t h  c o s t s .

B u t  m a n y  a n a l y s t s  s e e  c u r r e n t  
e f f o r t s  a s  a  B a n d - A i d  a p p r o a c h .  “ I  
t h i n k  w e ' v e  r e a c h e d  t h e  e n d  o f  t h e  
r o a d  o n  w h a t  m a l p r a c t i c e  r e f o r m  
p r o p o s a l s  c a n  d o  o n  t h e i r  o w n , "  s a i d  
K e n n e t h  A b r a h a m  o f  t h e  U n i v e r s i t y  
o f  V i r g i n i a  L a w  S c h o o l .  S i g n i f i c a n t  
g a i n s  c a n  o n l y  b e  m a d e  “ a s  p a r t  
o f  a  l a r g e r  h e a l t h  c a r e  p a c k a g e , "  
A b r a h a m  s a i d .

N o n e t h e l e s s ,  s t a t e s  c o n t i n u e  t o  
c h i p  a w a y  a t  t h e  o l d  t o r t  s y s t e m ,  
d r i v e n  b y  s k y r o c k e t i n g  c o s t s  f o r  
m a l p r a c t i c e  i n s u r a n c e  a n d  t h e  g r o w ­
i n g  i n c i d e n c e  o f  d e f e n s i v e  m e d i c i n e ,

a l l  o f  w h i c h  e n d s  u p  o n  p a t i e n t s '  
m e d i c a l  b i l l s .

New York reviews no-fault program
I n  N e w  Y o r k ,  G o v .  M a r i o  C u o m o  

h a s  c a l l e d  f o r  t h e  e s t a b l i s h m e n t  o f  
a  f u n d  t o  r e i m b u r s e  f a m i l i e s  f o r  
b i r t h - r e l a t e d  i n j u r i e s .  T h e  p r o g r a m  
w o u l d  b e  s i m i l a r  t o  n o - f a u l t  c o m ­
p e n s a t i o n  p l a n s  a l r e a d y  i n  e f f e c t  i n  
V i r g i n i a  a n d  F l o r i d a .

T h e  C u o m o  p r o p o s a l ,  w h i c h  w i l l  
c o m e  b e f o r e  t h e  N e w  Y o r k  A s s e m ­
b l y  e a r l y  n e x t  y e a r ,  w o u l d  c o v e r  a n y  
n e u r o l o g i c a l  i n j u r y  s u s t a i n e d  d u r ­
i n g  p i  e g n a n c y  o r  t h e  f i r s t  7 2  h o u r s  
a f t e r  b i r t h .  F a m i l i e s  w o u l d  b e  r e i m ­
b u r s e d  a t  s e t  r a t e s  f o r  a n y t h i n g  f r o m  
b r o k e n  b o n e s  t o  c e r e b r a l  p a l s y  i n  
n e w b o r n s .  T h e  p r o g r a m  w o u l d  b e  
p a i d  f o r  b y  f e e s  a s s e s s e d  o n  a l l  d o c ­
t o r s ,  n u r s e s  a n d  h o s p i t a l s  i n  t h e  
s t a 1 e.

B u t  t h e  m e a s u r e  is  l i k e l y  t o  m e e t  
o p p o s i t i o n  f r o m  t h e  l e g a l  c o m m u ­
n i t y  a n d  f r o m  e l e m e n t s  o f  C u o m o ' s  
o w n  p a r t y .  C r i t i c s  a r g u e  t h a t  n o ­
f a u l t  c o m p e n s a t i o n  p r o g r a m s  a r e  
t o o  e x p e n s i v e  a n d  r e l i e v e  m e d i c a l

p e r s o n n e l  o f  r e s p o n s i b i l i t y  f o r  q u a l i ­
t y  c a r e .

A  1 5 - v e a r - o l d  C a l i f o r n i a  s t u d y  
i n d i c a t e d  t h a t  t h e  c o s t  o f  a  n o - f a u l t  
p r o g r a m  in  t h a t  s t a t e  w o u l d  b e  p r o ­
h i b i t i v e .  " W e  c o n c l u d e d  t h a t  i t  w o u l d  
c o s t  a b o u t  S 8 0 0  m i l l i o n  a  y e a r  t o  
f u n d  a  m e d i c a l  m a l p r a c t i c e  n o - f a u l t  
s y s t e m , ”  s a i d  s t u d y  c o o r d i n a t o r  D o n  
H a r p e r  M i l l s .  “ A t  t h a t  t i m e ,  w e  
w e r e  o n l y  p a y i n g  a b o u t  S 2 5 0  m i l ­
l i o n  f o r  t h e  t o r t  s y s t e m , ”  h e  s a i d .

A n o t h e r  m a j o r  s t u d y  u n d e r w a y ,  
t h e  H a r v a r d  M e d i c a l  P r a c t i c e  S t u d y ,  
i n d i c a t e s  t h a t  o n l y  a  f r a c t i o n  o f  
t h o s e  w h o  a r e  i n j u r e d  a s  a  r e s u l t  o f  
q u e s t i o n a b l e  m e d i c a l  p r a c t i c e  e v e r  
r e c e i v e  c o m p e n s a t i o n .  T h e  s t u d y  
s u g g e s t s  t h a t  o n l y  o n e  c l a i m  m a k e s  
i t s  w a y  i n t o  t h e  c o u r t s  f o r  e v e r y  
e i g h t  c a s e s  o f  i n j u r y  c a u s e d  b y  
m e d i c a l  n e g l i g e n c e .

T o  m a k e  m a t t e r s  w o r s e ,  m a n y  
c a s e s  t h a t  r e a c h  t h e  c o u r t s  i n v o l v e  
n o  n e g l i g e n c e .  D r .  T r o y e n  B r e n n a n ,  
w h o  h e a d s  t h e  H a r v a r d  s t u d y ,  s a i d ,  
“ V e r y  f e w  n e g l i g e n t  e v e n t s  l e a d  t o  
c l a i m s ,  a n d  e v e n  f e w e r  l e a d  t o  a n y  
s o r t  o f  p a y m e n t . ”
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O n e  g o a l  o f  m a l p r a c t i c e  r e f o r m  
is t o  r e a c h  e v e r y o n e  w h o  s u f f e r s  
f r o m  p o o r  m e d i c a l  c a r e .  T h e  a d v a n ­
t a g e  o f  n o - f a u l t  s c h e m e s  is  t h a t  t h e y  
d i s t r i b u t e  c o m p e n s a t i o n  m o r e  e v e n ­
l y  a m o n g  a l l  p a t i e n t s  w h o  s u f f e r  i n ­
j u r i e s .  B u t  t h e  c o s t s  c a n  a d d  u p  
q u i c k l y .

I n  F l o r i d a ,  a  r e c e n t  a n a l y s i s  i n ­
d i c a t e s  t h a t  t h e  s t a t e ’ s  t w o - y e a r - o l d  
n o - f a u l t  p r o g r a m  f o r  b i r t h - r e l a t e d  
i n j u r i e s  m a y  r a p i d l y  b e  r u n n i n g  o u c  
o f  m o n e y .  W h i l e  t h e  s t a t e  is  r e a l i z ­
i n g  a b o u t  $ 1 5  m i l l i o n  e a c h  y e a r  f r o m  
f e e s  o n  d o c t o r s  a n d  h o s p i t a l s ,  i t  m a y  
n e e d  t w i c e  t h a t  m u c h  t o  c o v e r  c l a i m s  
f i l e d  i n  1 9 8 9  a n d  1 9 9 0 .

A c c o r d i n g  t o  S h a r o n  J a c o b s ,  s t a f f  
a s s i s t a n t  t o  t h e  F l o r i d a  H o u s e  H e a l t h  
C o m m i t t e e ,  t h e  a c t u a r i a l  f i g u r e s  a r e  
c a u s e  f o r  c o n c e r n .  " I t ’ s s o m e t h i n g  
t h a t  w e  d e f i n i t e l y  h a v e  t o  r e v i e w .  I t  
c o u l d  b e  m o r e  m o n e y  h a s  t o  c o m e  
i n ;  i t  c o u l d  b e  t h a t  t h e  p r o g r a m  i s n ’ t 
w o r k i n g  r i g h t , ”  J a c o b s  s a i d .

How much for pain and suffering?
A n o t h e r  t o o l  t h e  s t a t e s  a r e  u s i n g  

i n  t h e  b a t t l e  a g a i n s t  r i s i n g  m a l p r a c ­
t i c e  c o s t s  is  c a p p i n g  t h e  d a m a g e s  
j u r i e s  c a n  a s s e s s  f o r  p a i n  a n d  s u f f e r ­
i n g .  A  b i l l  s u b m i t t e d  i n  H a w a i i  
w o u l d  s e t  t h e  c e i l i n g  a t  $ 3 5 0 , 0 0 0 ,  
w h i l e  o n e  i n  I o w a  w o u l d  c a p  n o n ­
e c o n o m i c  c l a i m s  a t  $ 2 0 0 , 0 0 0 .  A b o u t  
h a l f  t h e  s t a t e s  h a v e  e n a c t e d  s u c h  
l i m i t s ,  m o s t  s e t t i n g  t h e  m a x i m u m  
a t  $ 2 5 0 , 0 0 0 .

C a p s  o n  n o n - e c o n o m i c  d a m a g e s  
h a v e  b e e n  r e j e c t e d  b y  s o m e  s t a t e  
c o u r t s .  I n  1 9 8 5 ,  h o w e v e r ,  t h e  U . S .  
S u p r e m e  C o u r t  a p p r o v e d  t h e  c o n ­
s t i t u t i o n a l i t y  o f  a  C a l i f o r n i a  l i m i ­
t a t i o n .

T h e  $ 2 5 0 , 0 0 0  c e i l i n g  is  i n c o r p o ­
r a t e d  i n  a  t o n  r e f o r m  p a c k a g e  f l o a t ­
e d  b y  t h e  B u s h  A d m i n i s t r a t i o n .  T h e  
p r e s i d e n t ' s  p r o p o s a l  w o u l d  d e n y  
M e d i c a i d  a n d  M e d i c a r e  d o l l a r s  t o  
s t a t e s  t h a t  f a i l  t o  a d o p t  t o r :  r e f o r m  
m e a s u r e s .  T h e  p l a n  a l s o  w o u l d  r e ­
q u i r e  s t a t e s  t o  o f f e r  a l t e r n a t i v e s  t o  
l i t i g a t i o n ,  s u c h  a s  a r b i t r a t i o n  o r  e x ­
p e r t  p a n e l  r e v i e w .

I n  m a n y  s t a t e s  t h e  d r i v e  t o  m o d i ­
f y  t h e  m a l p r a c t i c e  s y s t e m  is c l o s e l y  
t i e d  t o  e f f o n s  t o  c o m b a t  i n f a n t  m o r ­
t a l i t y .  T h e  c o s t  o f  m a l p r a c t i c e  i n s u r ­
a n c e  p r e m i u m s  h a s  h i t  o b s t e t r i c i a n s

a n d  g y n e c o l o g i s t s  e s p e c i a l l y  h a r d .  
I n  D e t r o i t  f o r  i n s t a n c e ,  O B / G Y N  
p r a c t i t i o n e r s  p a y  a n  a v e r a g e  o f  
$ 1 3 4 , 0 0 0  a n n u a l l y  i n  p r e m i u m s .

H i g h  i n s u r a n c e  r a t e s  a r e  b l a m e d  
f o r  f o r c i n g  m a n y  d o c t o r s  o u t  o f  
p r a c t i c e ,  a l t h o u g h  o n  a  n a t i o n a l  
s c a l e  p h y s i c i a n s  s p e n d  o n l y  3 . 4  p e r ­
c e n t  o f  t h e i r  t o t a l  i n c o m e  o n  i n s u r ­
a n c e  p r e m i u m s .  T h e  c o s t  o f  m a l ­
p r a c t i c e  i n s u r a n c e  f o r  o b s t e t r i c i a n s  
a n d  g y n e c o l o g i s t s ,  h o w e v e r ,  m o r e  
t h a n  t r i p l e d  b e t w e e n  1 9 8 2  a n d  1 9 8 8 .

T h e  p e r c e n t a g e  o f  o b s t e t r i c i a n s  
w h o  a c c e p t  M e d i c a i d  p a t i e n t s  h a s  
d r o p p e d  t o  l e s s  t h a n  6 0  p e r c e n t .  
A n d  t h e  n u m b e r  o f  p r a c t i c i n g  f a m i ­
l y  p h y s i c i a n s  h a s  d r o p p e d  b y  a l m o s t  
20 p e r c e n t  o v e r  t h e  p a s t  t w o  d e ­
c a d e s .  T h e  l o s s  o f  d o c t o r s  is p a r t i c ­
u l a r l y  s e v e r e  i n  r u r a l  a r e a s ,  w h e r e  
f a m i l y  p h y s i c i a n s  p r a c t i c e  o b s t e t r i c s ,  
a n d  a f f e c t s  l o w - i n c o m e  p o p u l a t i o n s .

V i r g i n i a  a n d  N o r t h  C a r o l i n a  w e r e  
a m o n g  t h e  f i r s t  s t a t e s  t o  c o n f r o n t  t h e  
p r o b l e m .  I n  1 9 7 6 ,  t h e  N o r t h  C a r o ­
l i n a  L e g i s l a t u r e  e n a c t e d  a  n o - f a u l t  
c h i l d h o o d  v a c c i n e  i n j u r y  c o m p e n ­
s a t i o n  b i l l  t h a t  l i m i t e d  t h e  l i a b i l i t y  
o f  v a c c i n e  m a n u f a c t u r e r s  a n d  p e d i ­
a t r i c i a n s .  T h e  f o l l o w i n g  y e a r ,  V i r ­

g i n i a  p a s s e d  t h e  n a t i o n ' s  F i r s t  n o ­
f a u l t  m e d i c a l  l i a b i l i t y  b i l l ,  c r e a t i n g  
a n  i n f a n t  i n j u r y  f u n d  t o  c o m p e n s a t e  
t h o s e  i n j u r e d  d u r i n g  b i r t h .

Better babies in the boonies
N o r t h  C a r o l i n a  h a s  s i n c e  b o l s t e r ­

e d  i t s  p r o g r a m  w i t h  i n s u r a n c e  p r e ­
m i u m  s u b s i d i e s  f o r  o b s t e t r i c i a n s  i n  
r u r a l  a r e a s .  T h r o u g h  t h e  R u r a l  O b ­
s t e t r i c a l  C a r e  I n c e n t i v e  ( R O C I ) ,  
d o c t o r s  c a n  r e c e i v e  a s  m u c h  a s  
$ 6 , 5 0 0  f r o m  t h e  s t a t e  t o  h e l p  p a y  
t h e i r  m a l p r a c t i c e  i n s u r a n c e .

“ T h e  p r o g r a m  is  w o r k i n g  g r e a t , ”  
s a i d  R e p .  R o b e r t  H u n t e r ,  w h o  
s p o n s o r e d  t h e  b i l l .  “ R O C I  h e l p s  
s t e m  t h e  o u t f l o w  o f  r u r a l  d o c t o r s .  
N o w  w e ’ r e  w o r k i n g  o n  w a y s  t o  g e t  
n e w  d o c t o r s  i n t o  t h e  r u r a l  a r e a s , ”  
H u n t e r  s a i d .

O n e  p r o p o s a l  b e f o r e  t h e  N o r t h  
C a r o l i n a  L e g i s l a t u r e  c a l l s  f o r  a l l  o b ­
s t e t r i c i a n s  t o  p a r t i c i p a t e  i n  c o u n t y  
h e a l t h  p l a n s  t h a t  e n s u r e  c a r e  f o r  i n ­
d i g e n t  p r e g n a n t  w o m e n .

A n  a c t  p a s s e d  b y  t h e  T e x a s  L e g i s ­
l a t u r e  l a s t  y e a r  a l s o  r e d u c e s  i n s u r ­
a n c e  p r e m i u m s  f o r  p h y s i c i a n s  w h o  
t r e a t  a  s i g n i f i c a n t  n u m b e r  o f  i n d i ­
g e n t  p a t i e n t s .  T h e  p l a n  c a l l s  f o r  t h e
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R e f o r m s  s e e k  lo  e x p a n d  h e a lt h  c a r e  b y  l o w e r i n g  th e  c o s t o f  m a l p r a c t i c e  i n s u r a n c e .
s t a t e  co c o n t r i b u t e  t h e  f i r s t  S lO O .O O O  
i n  d a m a g e s  a w a r d e d  a s  a  r e s u l t  o f  
p r e n a t a l  o r  n e o n a t a l  c a r e .  T o  q u a l i ­
f y .  t h e  O B / G Y N ’s  c a s e l o a d  m u s t  b e  
a t  l e a s t  1 0  p e r c e n t  c h a r i t y  c a r e .  P a r ­
t i c i p a t i o n  i n  t h e  p r o g r a m  q u a l i f i e s  
p h y s i c i a n s  f o r  a  s i g n i f i c a n t  d i s c o u n t  
i n  i n s u r a n c e  p r e m i u m s .

T h e s e  p r o g r a m :  a r e  e x p e c t e d  t o  
i m p r o v e  t h e  a l a r m i n g  s t a t i s t i c s  o n  
i n f a n t  m o r t a l i t y  b y  p r o v i d i n g  g r e a t ­
e r  a c c e s s  t o  p r e n a t a l  a n d  n e o n a t a l  
c a r e .  A c c o r d i n g  t o  H u n t e r ,  t h e  R O C I  
p r o g r a m  h a s  b e e n  i n s t r u m e n t a l  i n  
r e d u c i n g  N o r t h  C a r o l i n a ' s  i n f a n t  
m o r t a l i t y  r a t e  b y  s e v e r a l  p e r c e n t a g e  
p o i n t s  t o  n e a r  t h e  n a t i o n a l  a v e r a g e .

Links to comprehensive health care
P e r h a p s  t h e  m o s t  c o m p r e h e n s i v e  

r e f o r m  p r o p o s a l  b e i n g  c o n s i d e r e d  
a t  t h e  s t a t e  l e v e l  i s  t h e  A f f o r d a b l e  
H e a l t h  C a r e  P l a n  s u b m i t t e d  b y  R e ­
p u b l i c a n  m e m b e r s  o f  t h e  M i c h i g a n  
S e n a t e .  I n  a d d i t i o n  t o  m a j o r  c h a n g e s  
i n  t h e  s t a t e  h e a l t h  i n s u r a n c e  a r e n a ,  
t h e  p l a n  c a l l s  f o r  t h e  c r e a t i o n  o f  a n  
a r b i t r a t i o n  p a n e l  t o  s e t t l e  m a l p r a c ­
t i c e  c l a i m s  o u t s i d e  t h e  c o u r t  s y s t e m .

T h e  p a n e l  w o u l d  c o n s i s t  o f  n i n e  
m e m b e r s  r e p r e s e n t i n g  h e a l t h  f a c i l i ­
t i e s ,  p h y s i c i a n s ,  i n s u r e r s ,  a t t o r n e y s  
a n d  t h e  g e n e r a l  p u b l i c ,  i t  w o u l d  b e  
e m p o w e r e d  t o  c o n d u c t  h e a r i n g s  a n d  
a s s e s s  d a m a g e s .

T h e  p l a n  a l s o  c a l l s  f o r  r e d u c t i o n s  
i n  t h e  s t a t u t e  o f i i m i t a t i o n s  o n  m e d i ­
c a l  i n j u r y  c l a i m s  a n d  f o r  a  g e n e r a l  
c a p  o f  S l . 5  m i l l i o n  o n  e c o n o m i c  
d a m a g e s  i n  m a l p r a c t i c e  c a s e s .  M o r e ­
o v e r ,  t h e  p r o p o s a l  w o u l d  r e g u l a t e  
a t t o r n e y s  f e e s  a n d  d e f i n e  s p e c i f i c  
q u a l i f i c a t i o n s  f o r  e x p e r t  w i t n e s s e s .

D e s p i t e  t h e  a c t i v i t y  o n  v a r i o u s  
f r o n t s ,  m o s t  a n a l y s t s  d i s c o u n t  a n y  
h o p e  o f  l a s t i n g  i m p a c t  o n  t h e  i n c i ­
d e n c e  o r  c o s t  o f  m e d i c a l  m a l p r a c t i c e  
w i t h o u t  c o n c u r r e n t  h e a l t h  c a r e  
r e f o r m .

"‘ T h e r e ' s  b e e n  v e r y  l i t t l e  a t t e n t i o n  
g i v e n  t o  r a d i c a l  r e f o r m , ”  s a i d  D i c k  
M e r r i t t ,  d i r e c t o r  o f  t h e  I n t e r g o v e r n ­
m e n t a l  H e a l t h  P o l i c y  P r o j e c t ,  a  
W a s h i n g t o n - b a s e d  h e a l t h  r e s e a r c h  
o r g a n i z a t i o n .  “ T h e s e  t h i n g s  a r e  c y ­
c l i c a l  .  n d  d e p e n d e n t  o n  t h e  p e c u l i ­
a r i t i e s  o f  t h e  i n s u r a n c e  c y c l e .  R i g h t  
n o w  c l a i m s  a r e  d o w n  a n d  t h e  s i z e  o f

a w a r d s  is  t a p e r i n g  o f f , ”  M e r r i t t  s a i d .
A b r a h a m  a g r e e d  c h a t  c u r r e n t  r e ­

f o r m  e f f o r t s  a r e  o n l y  p i e c e m e a l .  
“ N o t  m u c h  is  g o i n g  t o  h a p p e n  o n  
t h e  m a l p r a c t i c e  f r o n t  a l o n e .  T h e r e ' s  
a  c l a s h  o f  v a l u e s  w i t h  n o  f i r m  s o c i a l  
c o n s e n s u s , ”  A b r a h a m  s a i d .

A  m a j o r  b a r r i e r  i s  t h a t  m a l p r a c ­
t i c e  a n d  t o r t  r e f o r m  i n v o l v e  t w o  o f  
t h e  m o s t  p o w e r f u l  l o b b y i n g  g r o u p s  
i n  t h e  n a t i o n :  d o c t o r s  a n d  l a w y e r s .  
M e d i c a l  a s s o c i a t i o n s  a r e  w a r y  o f  
i n i t i a t i v e s  t h a t  a l l o w  o t h e r s  t o  s i t  i n  
j u d g m e n t  o v e r  m e d i c a l  p r a c t i c e .

O n  t h e  o t h e r  s i d e ,  t r i a l  a t t o r n e y s  
a n d  b a r  a s s o c i a t i o n s  g e n e r a l l y  r e s i s t  
e f f o r t s  t o  c u r t a i l  a c c e s s  t o  t h e  t r a d i ­
t i o n a l  t o r t  s y s t e m .  A n d ,  i n  f a c t ,  b e ­
t w e e n  4 0  a n d  5 0  p e r c e n t  o f  j u r y  
a w a r d s  g o  t o  c o v e r  a t t o r n e y s ’ f e e s .

C a u g h t  b e t w e e n  t h e s e  g i a n t s ,  t h e  
o u b l i c  a n d  i t s  e l e c t e d  r e p r e s e n t a ­
t i v e s  a r e  l o a t h e  t o  r o c k  t h e  s t a t u s  
q u o .  “ P e o p l e  c r i t i c i z e  l a w y e r s  t i l l  
t h e y ’ r e  b l u e  i n  t h e  f a c e ,  b u t  t a k e  
a w a y  t h e i r  r i g h t  t o  s u e  a n d  t h e y  g e t  
e v e n  a n g r i e r , ”  A b r a h a m  s a i d .

A s  a  r e s u l t ,  f u r t h e r  r e f o r m  e f f o r t s  
m a y  b e  s l o w  in  c o m i n g ,  a n d  m a y  b e  
d e p e n d e n t  o n  s u c c e s s f u l  r e c o n s t r u c ­
t i o n  o f  t h e  e n t i r e  A m e r i c a n  h e a l t h  
c a r e  s y s t e m .  □

A  b r o a d l y  b a s e d  a t t a c k  o n  i n ­
f a n t  d e a t h  a n d  l o w  b i r t h  w e i g h t s  
h a s  b e e n  m o u n t e d  b y  t h e  S o u t h ­
e r n  R e g i o n a l  P r o j e c t  o n  I n f a n t  
M o r t a l i t y  u n d e r  t h e  a u s p i c e s  o f  
t h e  S o u t h e r n  G o v e r n o r s ’ A s s o ­
c i a t i o n .  A s  p a r t  o f  i t s  o n g o i n g  
e d u c a t i o n a l  e f f o r t ,  t h e  p r o j e c t  
w i l l  h o s t  a  c o n f e r e n c e  o n  a c c e s s  
t o  c a r e  a n d  m e d i c a l  m a l p r a c t i c e  
i s s u e s  o n  D e c .  1 2 - 1 3  i n  R e s e a r c h  
T r i a n g l e  P a r k ,  N . C .  T h e  c o n f e r ­
e n c e  w i l l  b r i n g  t o g e t h e r  s t a t e  l e g ­
i s l a t o r s ,  a t t o r n e y s ,  h e a l t h  p r o ­
v i d e r s ,  a d v o c a t e s  a n d  i n s u r a n c e  
c o m m i s s i o n e r s  t o  a s s e s s  p r o b ­
l e m s  a n d  t o  d e v e l o p  s o l u t i o n s .  
F o r  m o r e  i n f o r m a t i o n ,  c o n t a c t  
S h e l l e y  G e h s h a n ,  D e p u t y  D i r e c ­
t o r ,  S o u t h e r n  R e g i o n a l  P r o j e c t  
o n  I n f a n t  M o r t a l i t y ,  H a l l  o f  t h e  
S t a t e s ,  4 4 4  N o r t h  C a p i t o l  S t . ,  
N W ,  W a s h i n g t o n ,  D C  2 0 0 0 1 ,  
( 2 0 2 )  6 2 4 - 5 8 9 7 .  □

10  S t a t e  G o v e r n m e n t  N e w s  O c t o b e r  1 9 9 1
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THE IMPACT OF TORT 
CHANGES ON 

INSURANCE RATES
‘ I t  i s  c l e a r l y  i m p o s s i b l e  t o  s a y  t h a t  i f  y o u  a d o p t  a  c e r t a i n  t o r t  r e f o r m ,  y o u  w i l l  g e t  ' X '  r e d u c t i o n s  i n  p r e m i u m s . '

— F r a n k l i n  W .  N u t t e r .  2 / 8 6P r e s i d e n t ,  A l l i a n c e  o f
I n  e a r l y  1 9 8 6  t h e  i n s u r a n c e  i n d u s t r y  l a u n c h e d  a  m u l t i -  
m i i l i o n  d o l l a r  m e d i a  c a m p a i g n  p r o c l a i m i n g  a  " l a w s u i t  
c r i s i s . '  T h e  c r i s i s ,  i n d u s t r y  r e p r e s e n t a t i v e s  c l a i m e d ,  w a s  
d r i v i n g  u p  i n s u r a n c e  r a t e s  a n d  f o r c i n g  t h e  c a n c e l l a t i o n  c f  
c o v e r a g e .  T o  s o l v e  t h e  p r o b l  n ,  t h e  i n d u s t r y  c a l l e d  u p o n  
l a w m a k e r s  t o  m a k e  r a d i c a l  c h a n g e s  in  t h e  c i v i l  j u s t i c e  
s y s t e m .  ~ -

B u t  w h e n  a s k e d  b y  c o n s u m e r  a d v o c a t e s ,  l e g i s l a t o r s ,  a n d  
i n s u r a n c e  c o m m i s s i o n e r s ,  w h e t h e r  t h e i r  p r o p o s a l s  t o  
l i m i t  v i c t i m s '  c o m p e n s a t i o n  w i l l  b r i n g  d o w n  i n s u r a n c e  
r a t e s  o r  e a s e  a v a i l a b i l i t y ,  i n s u r a n c e  i n d u s t r y  e x e c u t i v e s  
r e p l y  t h a t  i t ’ s  i m p o s s i b l e  t o  s a y .

In  D e c e m b e r  1 9 8 6 .  t h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  
O r g a n i z a t i o n  ( N I C O )  r e l e a s e d  d o c u m e n t s  p r e p a r e d  
b y  S t a t e  F a r m  F i r e  a n d  C a s u a i t y  C o m p a n y .  G r e a t  
A m e r i c a n  W e s t ,  a n d  t h e  I n s u r a n c e  S e r v i c e s  O f f i c e ,  
w h i c h  d e m o n s t r a t e  t h a t  l i m i t i n g  t o r t  l a w s  w o u l d  h a v e  
l i t t l e  o r  n o  e f f e c t  o n  r a t e s .  S t a t e  F a r m  t o l d  t h e  K a n s a s  I n ­
s u r a n c e  D e p a r t m e n t  t h a t  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  
l i a b i l i t y  a n d  l i m i t i n g  p u n i t i v e  d a m a g e s  w o u l d  h a v e  n o  
i m p a c t ,  w h i i e  c a p p i n g  d a m a g e s  f o r  p a i n  a n d  s u f f e r i n g  
w o u l d  r e d u c e  r a t e s  b y  n o  m o r e  t h a n  n n e  p e r c e n t .

The Florida Experience
T h e  b e s t  e v i d e n c e  o f  d i e  n e g l i g i b l e  im p a c t  o f  t o r t  c h a n g e s  
o n  i n s u r a n c e  r a t e s  h a s  b e e n  p r o v i d e d  b y  t w o  o f  t h e  
l e a d i n g  l i a b i l i t y  i n s u r e r s  i n  t h e  c o u n t r y .

In  t h e  s u m m e r  o f  1 9 8 6 ,  ' h e  F l o r i d a  l e g i s l a t u r e  e n a c t e d  
s e v e r a l  r e s t r i c t i o n s  l i m 1 c o m p e n s a t i o n  t o  i n j u r e d  v i c ­
t im s .  T h e s e  r e s t r i c t i o n s  i n c l u d e d :  r e s t r i c t i n g  j o i n t  a r . d  
s e v e r a l  l i a b i l i t y  ( t h e  l i a b i l i t y  o f  m o r e  t h a n  o n e  w r o n g d o e r  
c a u s i n g  t h e  s a m e  h a r m ) ,  c a p p i n g  c o m p e n s a t i o n  f o r  n o n ­
e c o n o m i c  d a m a g e s ,  s u c h  a s  d i s f i g u r e m e n t  a n d  s t e r i l i t y ,  
a n d  l i m i t i n g  p u n i t i v e  d a m a g e s .

In  A u g u s t ,  t h e  A e t n a  L i f e  &  C a s u a l t y  C o m p a n y  a n d  t h e  
S t .  P a u l  C o m p a n y  f i l e d  d o c u m e n t s  w i t h  t h e  R o r i d a  i n ­
s u r a n c e  c o m m i s s i o n  c o n c l u d i n g  t h a t  t h e s e  l i m i t a t i o n s  o n  
v i c t i m s '  r i g h t s  w i l l  h a v e  n o  e f f e c t  o n  i n s u r a n c e  r a t e s .

M o r e  r e c e n t l y  in  R o r i d a .  o v e r  1 0 0  c o m p a n i e s  h a v e  t o l d  
t h e  F l o r i d a  I n s u r a n c e  D e p a r t m e n t  t h a t  t h e  t o r t  l i m i t s  
p a s s e d  b y  t h e  l e g i s l a t u r e  w i l l  r e d u c e  l i a b i l i t y  p r e m i u m s  
b y  a n  a v e r a g e  o f  o n l y  o n e  p e r c e n t .

m e n c a n  I n s u r e r s
A t  t h e  s a m e  t im e ,  i n s u r e r s  In  F l o r i d a  a r e  i n c r e a s i n g  
m e d i c a l  m a l p r a c t i c e  p r e m i u m s  b y  2 5  t c  3 5  p e r c e n t .

Similar Actions in Other States 
N o t  s u r p r i s i n g l y ,  t h e  e x p e r i e n c e  o f  o t h e r  s t a t e s  w h i c h  
p a s s e d  r e s t r i c t i o n s  o n  c o m p e n s a t i o n  i n  1 9 8 6  h a s  b e e n  
s i m i l a r  t o  F l o r i d a ' s .  F o r  e x a m p l e :

<* A f t e r  t h e  W a s h i n g t o n  s t a t e  l e g i s l a t u r e  a p p r o v e d  a 
c a p  o n  n o n - e c o n o m i c  d a m a g e s ,  i n s u r e r s  s o u g n t  
s u b s t a n t i a l  b u t  u n j u s t i f i e d  r a t e  i n c r e a s e s .  T h e y  
w e r e  r e j e c t e d  b y  t h e  i n s u r a n c e  c o m m i s s i o n .

•  A f t e r  C o l o r a d o  e n a c t e d  a  $ 2 5 0 , 0 0 0  c a p  o n  n o n ­
e c o n o m i c  d a m a g e s  a s  w e l l  a s  o t h e r  ' r e f o r m s . *  t h e  
H a r t f o r d  I n s u r a n c e  C o m p a n y  a n n o u n c e d  it w o u l d  
s t a r t  c a n c e l l i n g  c u r r e n t  m a l p r a c t i c e  p o l i c i e s  in 
1 9 8 7 .  T h i s  l e d  R e p u b l i c a n  l e g i s l a t o r s  t o  c h a r g e  t h a t  
" t h e  i n s u r a n c e  i n d u s t r y  d e c e i v e d  t h e  l e g i s l a t u r e  
w h e n  i t  p u s n e d  t h e  r e f o r m s  a s  d e a l i n g  w i t h  t h e  
l i a b i l i t y  c r i s i s . *

•  In  M a r y l a n d ,  t h e  s t a t e ' s  m a j o r  m e d i c a l  m a l p r a c t i c e  
i n s u r e r  w a s  g r a n t e d  a  f i f t y  p e r c e n t  r a t e  i n c r e a s e  
o n l y  m o n t h s  a f t e r  s u c c e s s f u l l y  l o b b y i n g  f o r  a 
$ 3 5 0 , 0 0 0  c a p  o n  n o n - e c o n o m i c  d a m a g e s .

The Ontario Experience
M o s t  t o r t  c h a n g e s  t h e  i n d u s t r y  i s  s e e k i n g  in  t h e  U . S .  
—  i n c l u d i n g  c a p s ,  r e s t r i c t i o n s  o n  p u n i t i v e  d a m a g e s ,  a n d  
t h e  p r o h i b i t i o n  o f  c o n t i n g e n c y  f e e s  — a r e  c u r r e n t l y  t h e  
l a w  in  O n t a r i o ,  C a n a d a .  Y e t  t h e  i n s u r a n c e  i n d u s t r y  in 
C a n a d a  h a s  r a i s e d  s o m e  p r e m i u m s  b y  4 0 0  p e r c e n t  o r  
m o r e ,  c a n c e l l e d  c o v e r a g e  in  m i d - t e r m ,  a n d  r e f u s e d  t o  p r o ­
v i d e  c o v e r a g e  a t  a n y  p r i c e  in  s o m e  c a s e s .

Who Benefits?
W r o n g d o e r s  a n d  i n s u r a n c e  c o m p a n i e s  a r e  t h e  o n l y  
b e n e f i c i a r i e s  o f  p r o p o s a l s  t o  l i m i t  c i t i z e n s ’ r i g h t s  t o  
u s e  t h e  c o u r t s .  I n  n o  s t a t e  a r e  t h e r e  e i t h e r  r e q u i r e m e n t s  
o r  h a r d  p r o m i s e s  t h a t  a n y  o f  t h e  s a v i n g s  w i i l  g o  t o  i n ­
s u r a n c e  c o n s u m e r s .

T h e  r e a l  w a y  t o  l o w e r  r a t e s  a n d  i n c r e a s e  t h e  a v a i l a b i l i t y  
o f  i n s u r a n c e  i s  m e a n i n g f u l  i n s u r a n c e  r e f o r m  — n o t  c u t ­
b a c k s  in  t h e  r i g h t s  o f  c i t i z e n s  u n d e r  t h e  c i v i l  j u s t i c e  
s y s t e m .

-215 Pennsylvania Avenue. S.E. • Washington, D.C. 20003 • (202) 546-4996 J
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I n  1984 A m e r i c a n a  s p e n t  $ 2 8 7  b i l l i o n  — o r  o v e r  11 p e r -  . ' ’ . l i o n  o f  t h e  i n d u s t r y ,  a s  w e l l  a s  t h e  l i k e l y  e f f e c t o f  t o r t  law/'" 
c e n t  o f  t h e i r  d i s p o s a b l e  i n c o m e — o n  i n s u r a n c e .  T h e  c o s t  r e s t r i c t i o n s  o n  i n j u r e d  p e o p l e  a n d  o n  i n s u r a n c e  r a t e s - o i i U ,  
a n d  a v a i l a b i l i t y  o f  i n s u r a n c e  h a s  a  s i g n i f i c a n t  im p a c t  o n  ! ' i'iL '• v  •
o u r  w o r k ,  o u r  h o m e s ,  a n d . o u r  r e c r e a t i o n .  Y e t ,  r e m a r k  
a b l y ,  t h e  i n s u r a n c e  i n d u s t r y  . o p e r a t e s  l a r g e l y  o u t s i d e  o f  
t h e  p u b l i c  e y e .

T n r o u g h  i t s  e n o r m o u s  p o w e r  a n d  i n f l u e n c e ,  t h e  i n s u r ­
a n c e  i n d u s t r y  h a s  g a i n e d  u n p r e c e d e n t e d  s p e c i a l  
p r i v i l e g e s .  T h e  f e d e r a l  g o v e r n m e n t  p r o v i d e s  v i r t u a l l y  n o  
r e g u l a t i o n  o r  o v e r s i g h t  o f  t h e  i n d u s t r y .  A m o n g  t h e  
p r i v i l e g e s  t h e  i n d u s t r y  e n j o y s  a r e :  j  b  ><•'•

•  e x e m p t i o n  f r o m  a n t i - t r u s t  l a w s ,  w h i c h  p r e v e n t  
p r i c e - f i x i n g ;  • • • '/■/'

•  e x e m p t i o n  f r o m  s c r u t i n y  b y  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n ;  •

•  e x e m p t i o n  f r o m  d i s c l o s i n g  e v e n  t h e  m o s t  b a s i c  i n ­
f o r m a t i o n  o n  i t s  i n c o m e  a n d  p a y o u t s  o n  d i f f e r e n t  
t y p e s  o f  i n s u r a n c e .  ;. . .

T n e  f e d e r a l  g o v e r n m e n t  h a s  l e f t  t h e  j o b  o f  r e g u l a t i n g  i n ­
s u r a n c e  c o m p a n i e s  t o  t h e  s t a t e s  — w i t h  m i x e d  r e s u l t s .  
S t a t e  i n s u r a n c e  c o m m i s s i o n e r s  a r e  t y p i c a l l y  u n d e r f u n d ­
e d  a n d  u n d e r s t a f f e d .  F e w  e v e n  e m p l o y  a n  a c t u a r y !  M a n y  
h a v e  d e v e l o p e d  “ c o z y "  r e l a t i o n s h i p s  w i t h  t h e  i n d u s t r y  
t h e y  a r e  s u p p o s e d  t o  r e g u l a t e .  ( H a l f  o f  a l l  i n s u r a n c e  
r e g u l a t o r s  c o m e  f r o m  o r  r e t u r n  t o  t h e  i n d u s t r y ,  a c c o r d i n g  
j o  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e . )  C o n s u m e r  i n t e r e s t s  
h a v e  b e e n  p o o r l y  r e p r e s e n t e d  i n  t h e  i n s u r a n c e  r a t e  a n d  
p o l i c y  m a k i n g  p r o c e s s .

C o n s u m e r s ,  s m a l l  b u s i n e s s e s ,  n o n - p r o f i t  o r g a n i z a t i o n s ,  
a n d  o t h e r s  a r e  n o w  p a y i n g  t h e  p r i c e  f o r  t h e  i n s u r a n c e  
c o m p a n i e s ’ f r e e  r e i g n :  s t a g g e r i n g  i n c r e a s e s  i n  t h e  c o s t  o f  
l i a b i l i t y  i n s u r a n c e ,  u n j u s t i f i e d  c a n c e l l a t i o n  o f  p o l i c i e s ,  
a r .  1 a n  a s s a u l t  o n  t h e  r i g h t s  o f  i n n o c e n t  v i c t i m s  t o  r e c e i v e  
j u s t  c o m p e n s a t i o n  f o r  i n j u r i e s  c a u s e d  b y  d e f e c t i v e  a n d  
d a n g e r o u s  p r o d u c t s .

T h e  s o l u t i o n  t o  t h e  s o - c a l l e d  “ i n s u r a n c e  c r i s i s "  i s  m o r e  
e f f e c t i v e  r e g u l a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y .  R e f o r m s  
a i m e d  a t  m a k i n g  t h e  i n d u s t r y  m o r e  a c c o u n t a b l e  t o  c o n ­
s u m e r s  w i l l  c o n t r o l  i t s  s h o r t - s i g h t e d  u n d e r w r i t i n g  p r a c ­
t i c e s ,  i t s  m i s m a n a g e m e n t ,  a n d  i t s  h i s t o r i c a l  b o o m  a n d  
b u s t  c y c l e .  - . 7 ' '

WHAT CONGRESS ' V  
SHOULD DO

E n a c t  D i s c l o s u r e  L e g i s l a t i o n  o r  “ S u n s h i n e  L a w s . "  
D i s c l o s u r e  l e g i s l a t i o n  s h o u l d  r e q u i r e  t h e  i n s u r a n c e  i n ­
d u s t r y  t o  s u b m i t ,  o n  a  s u b - l i n e  b y  s u b - l i n e ,  i n s u r e d  b y  
i n s u r e d  b a s i s ,  t h e  a m o u n t  i t  p a y s  o u t  i n  c l a i m s  c o m p a r e d  
t o  i t s  p r e m i u m  a n d  i n v e s t m e n t  i n c o m e .  T h e  a n a l y s i s  o f  
s u c h  d a t a ,  w h i c h  t h e  i n d u s t r y  c u r r e n t l y  r e f u s e s  t o  d i s ­
c l o s e ,  i s  e s s e n t i a l  t o  d e t e r m i n e  t h e  t r u e  f i n a n c i a l  c o n d i -

R e p e a l  I n d u s t r y ’s  S p e c i a l  E x e m p t i o n s . ' - " * ^  
y  - T h e  M c C a r r a n - F e r g u s o n  A c t .  w h i c h  e x e m p t s  i n s u r a n c e . 7  

c o m p a n i e s  f r o m  a n t i - t r u s t  l a w s  a n d  a l l o w s  t h e m  t o  f i x  ' 
p r i c e s ,  s h o u l d  b e  r e p e a l e d .  M o r e o v e r ,  C o n g r e s s  s h o u l d  
d i r e c t  t h e  F e d e r a l  T r a d e  C o m m i s s i o n —  c u r r e n t l y  p r o ­
h i b i t e d  f r o m  e v e n  s t u d y i n g  t h e  i n d u s t r y  — to  r e v i e w  t h e  
p r i c e s ,  c o v e r a g e ,  a n d  u n d e r w r i t i n g  p r a c t i c e s  o f  t h e  i n -  
d u s t r y .  . : >

R e g u l a t e  F o r e i g n  R e i n s u r e r s  a n d  C r e a t e  A l t e r n a t i v e s .  
M u c h  r e i n s u r a n c e  ( i n s u r a n c e  f o r  i n s u r a n c e  c o m p a n i e s )  
i s  w r i t t e n  b y  f o r e i g n  c o m p a n i e s  s u c h  a s  L l o y d s  o f  L o n ­
d o n .  F r e e  f r o m  a n y  A m e r i c a n  o r  f o r e i g n  r e g u l a t i o n ,  t h e s e  
c o m p a n i e s  o f t e n  d e m a n d  a r b i t r a r y  c a n c e l l a t i o n  o f  c o v e r ­
a g e  o r  p r e m i u m  i n c r e a s e s .  B e c a u s e  o f  t h e i r  t r e m e n d o u s  
i m p a c t  o n  t h e  A m e r i c a n  i n s u r a n c e  m a r k e t ,  f o r e i g n  r e i n ­
s u r e r s  s h o u l d  b e  s u b j e c t e d  t o  r e g u l a t i o n  t o  e n s u r e  t h a t  
t h e i r  u n d e r w r i t i n g  d e c i s i o n s  a r e  in  t h e  p u b l i c  i n t e r e s t .

F u r t h e r m o r e ,  s i n c e  U . S .  i n s u r e r s  c u r r e n t l y  h a v e  n o  e f f e c ­
t i v e  r e c o u r s e  w h e n  L l o y d s  r a i s e s  i t s  r a t e s ,  a s  it  d i d  i n  
1 9 8 5 ,  a  l e d e r a l  r e i n s u r a n c e  p r o g r a m  s h o u l d  b e  e s t a b ­
l i s h e d  t o  c o m p e t e  w i t h  L l o y d s  a n d  h e l p  b r i n g  d o w n  
r a t e s .  S u c h  a  p r o g r a m  w a s  v e r y  s u c c e s s f u l  d u r i n g  t h e  
“ i n s u r a n c e  c r i s i s '  o f  t h e  1 9 6 0 ‘s .

C r e a t e  a  F e d e r a l  O f f i c e  o f  I n s u r a n c e .
N a t i o n a l l y ,  i n s u r a n c e  i s  a  5 3 1 0  b i l l i o n  b u s i n e s s ,  a c c o u n t ­
i n g  f o r  1 2 %  o f  o u r  g r o s s  n a t i o n a l  p r o d u c t .  Y e t  o n l y  t h e  
s t a t e s  r e g u l a t e  t h e  i n d u s t r y .  F o r  a  n u m b e r  o f  r e a s o n s ,  
s t a t e  r e g u l a t i o n  h a s  n o t  a l w a y s  p r o t e c t e d  t h e  p u b l i c .  A  
f e d e r a l  o f f i c e  o f  i n s u r a n c e  w o u l d  m o n i t o r  t h e  i n d u s t r y  
a n d  e s t a b l i s h  s t a n d a r d s  f o r  s t a t e  r e g u l a t o r s  t o  f o l l o w .

WHAT STATES SHOULD DO
R e q u i r e  E x p e r i e n c e - R a t i n g .
G o o d  d r i v e r s  p a y  l e s s  t h a n  b a d  d r i v e r s  f o r  a u t o  i n ­
s u r a n c e ,  a n d  h o m e o w n e r s  w h o  a r e  g o o d  r i s k s  p a y  l e s s  
t h a n  t h o s e  w h o  a r e  b a d  r i s k s .  B u t  m a n y  p r o f e s s i o n a l s  
( s u c h  a s  d o c t o r s )  a n d  b u s i n e s s e s  p a y  a  s e t  r a t e  r e g a r d ­
l e s s  o f  t h e i r  i n d i v i d u a l  c l a i m s  e x p e r i e n c e ,  i .e . ,  t h e y  a r e  n o t  
e x p e r i e n c e - r a t e d .

B y  r e q u i r i n g  i n s u r a n c e  c o m p a n i e s  t o  e x p e r i e n c e - r a t e  a l l  
p r o f e s s i o n a l  a n d  c o m m e r c i a l  r i s k s ,  j u s t  a s  t h e y  e x -  

. p e r i e n c e - r a t e  d r i v e r s  a n d  h o m e o w n e r s ,  s t a t e s  c o u l d  
'. r e d u c e  i n s u r a n c e  r a t e s  f o r  m o s t  i n s u r e d s . t

I m p r o v e  S t a t e  R e g u l a t i o n .
S t a t e  i n s u r a n c e  c o m m i s s i o n e r s  m u s t  b e  p r o v i d e d  
e n o u g h  p e r s o n n e l ,  p a r t i c u l a r l y  a c t u a r i e s ,  t o  e f f e c t i v e l y

. (over)

215 Pennsylvania Avenue, S.E. ■ Washington, D.C. 20003 • (202)546-4996



a n a l y z e  a n d  r e g u l a t e  t r . s u i  .j i c c  r u . . j .  S t r o n g  c o n f l i c t - o f -  
i n t e r e s t  l a w s ,  p r e v e n t i n g  t h e  " r e v o l v i n g  d o o r '  o f  
g o v e r n m e n t - i n d u s t r y  t u r n o v e r ,  a n d  s u b p o e n a  p o w e r  f o r  
s l a t e  i n s u r a n c e  a d m i n i s t r a t o r s  a r e  e s s e n t i a l .

I n c r e a s e  C o n s u m e r  R e p r e s e n t a t i o n  b e f o r e  R e g u l a t o r y  
B o d i e s .
T y p i c a l l y ,  o n l y  r e g u l a t o r s  a n d  i n s u r a n c e  c o m p a n i e s  p a r ­
t i c i p a t e  in  r a t e  c a s e s .  C i t i z e n s '  I n s u r a n c e  B o a r d s  a n d  O f ­
f i c e s  o f  P u b l i c  A d v o c a t e  s h o u l d  b e  e s t a b l i s h e d  t o  p r o ­
v i d e  f o r  c o n s u m e r  r e p r e s e n t a t i o n  a n d  p a r t i c i p a t i o n  in  
r a t e  c a s e s .

P r o h i b i t  A r b i t r a r y  C a n c e l l a t i o n s .
U n d e r  c u r r e n t  l a w  in  m o s t  s t a t e s ,  i n s u r a n c e  c o m p a n i e s  
m a y  c a n c e l  a  p o l i c y  a t  a n y  t im e ,  w i t h o u t  n o t i c e ,  f o r  a n y

r e a s o n  o r  l u r  n o  r t u j o i i  ut a n .  It i s  l u n d a m e i u a l l y  u n i a i r  
f o r  a  p o l i c y h o l d e r  w n o  h a s  e n t e r e d  i n t o  a n  i n s u r a n c e  
c o n t r a c t  f o r  a  s p e c i f i e d  t e r m  t o  s u d d e n l y  f i n d  t h a t  c o n ­
t r a c t  c a n c e l l e d  b e f o r e  t h e  t e r m  e n d s .  S t a t e s  s h o u l d  e n a c t  
l e g i s l a t i o n  t h a t  w o u l d  p r o h i b i t  m i d t e r m  c a n c e l l a t i o n  
u n l e s s  t h e  p o l i c y h o l d e r  h a s  e n g a g e d  in  f r a u d ,  h a s  f a i l e d  
t o  p a y  h i s  o r  h e r  p r e m i u m s ,  o r  i f  t h e r e  h a s  b e e n  a  c h a n g e  
i n  t h e  u n d e r l y i n g  r i s k .

P r i o r  A p p r o v a l  o f  R a t e  I n c r e a s e s .
I n s u r a n c e  c o m p a n i e s  s h o u l d  b e  r e q u i r e d  t o  o b t a i n  a p ­
p r o v a l  o f  s t a t e  i n s u r a n c e  c o m m i s s i o n s  p r i o r  t o  a d o p t i n g  
r a t e  i n c r e a s e s .  T h i s  w o u l d  d a m p e n  t h e  e r r a t i c  p r i c i n g  
c y c l e s  o f  t h e  i n d u s t r y .  F l e x  r a t i n g  w i t h  a  n a r r o w  b a n d  o f  
a u t o m a t i c  a p p r o v a l  i s  a  p o s s i b l e  a l t e r n a t i v e .



W H A T  PEOPLE ARE S A Y I N G  
A B O U T  LIABILITY 

I N S U R A N C E  A N D  V I C T I M S ’ 
RIG HTS

" W e  a r e  w i t n e s s i n g  a  m u l t i - m i l l i o n  d o l l a r  a d v e r t i s i n g  a n d  
p u b l i c  r e l a t i o n s  h o a x  —  a  f r a u d  f i n a n c e d  b y  t h e  i n s u r a n c e  
i n d u s t r y  s e e k i n g  t o  e n r i c h  i t s  a l r e a d y  h u g e  p r o f i t s  a t  t h e  
e x p e n s e  o f  i n n o c e n t  v i c t i m s .  I t s  c h i e f  b e n e f i c i a r i e s  a r e  
t h e  p e r p e t r a t o r s  o f  h a r m f u l  p r o d u c t s ,  h a z a r d o u s  
c h e m i c a l s  a n d  d a n g e r o u s  c o n d i t i o n s  in  t h e  w o r k p l a c e  
a n d  e n v i r o n m e n t . "

—  R a l p h  i X a d e r
On the Consumer Benefits of the Civil Justice 
System

" C i v i l  j u s t i c e  is  o n e  o f  t h e  g r e a t  t r i u m p h s  o f  t h e  
A m e r i c a n  s y s t e m .  It a l l o w s  a n y  p e r s o n ,  r e g a r d l e s s  o f  
t h e i r  r e s o u r c e s ,  t o  c h a l l e n g e  t h e  l a r g e s t  c o r p o r a t e  o r  
g o v e r n m e n t  p o w e r  a n d  r e c e i v e  c o m p e n s a t i o n  f o r  w r o n g ­
f u l  i n j u r i e s .  It  f o r c e s  w r o n g d o e r s  t o  c h a n g e  t h e i r  p r o ­
d u c t s  a n d  p r a c t i c e s  o r  r i s k  f u r t h e r  l i a b i l i t y .  I l  f o r c e s  
p u b l i c  d i s c l o s u r e  o f  d e f e c t i v e  p r o d u c t s  a n d  d a n g e r o u s  
p r a c t i c e s .  T h e  c i v i l  j u s t i c e  s y s t e m  m u s t  b e  p r e s e r v e d  a n d  
t h e  r i g h t s  o f  c o n s u m e r s  p r o t e c t e d .  T h e  p u b l i c  i n t e r e s t  
d e m a n d s  n o  l e s s . "

— J o a n  C l u u b r o o k .  P r e s i d e n t  o f  P u b l i c  C i t i z e n ,  b e f o r e  t h e  C o m m e r c e .  T r a n s p o r t a t i o n  a n d  T a m  i s m  S u b ■ c o m m i t t e e  o f  t h e  H o u s e  C o m m i t t e e  o n  E n e r g y  a n d  C o m m e r c e .  5  2 1 / 8 6
" W h e r e  p r o d u c t  l i a b i l i t y  h a s  h a d  a n o t a b l e  i m ­
p a c t  -  w h e r e  it h a s  m o s t  s i g n i f i c a n t l y  a f f e c t e d  m a n a g e ­
m e n t  d e c i s i o n  m a k i n g  — h a s  b e e n  in  t h e  q u a l i t y  o f  t h e  
p r o d u c t s  t h e m s e l v e s .  M a n a g e r s  s a y  p r o d u c t s  h a v e  b e ­
c o m e  s a f e r ,  m a n u f a c t u r i n g  p r o c e d u r e s  h a v e  b e e n  i m ­
p r o v e d .  a n d  l a b e l s  a n d  u s e  i n s t r u c t i o n s  h a v e  b e c o m e  
m o r e  e x p l i c i t , "

— : \ a t h a n  W e b e r ,  a u t h o r  o f  7 7 ,e C o n f e r e n c e  B o a r d ' s  1 9 8 7  r e p o r t .  " P r o d u c t  L i a b i l i t y :  T h e  C o r p o r a t e  R e s p o n s e .  "  b a s e d  o n  a  s u n c y  o f  t h e  a s h  m a n a g e r s  o f  2 3 2  m a j o r  c o r p o r a t i o n s
On the “Lawsuit Crisis"
“ T h e  e x p l o s i o n  in  l i a b i l i t y  l a w s u i t s  i s  n o t h i n g  b u t  a 
m y t h . "

—  B u s i n e s s  W » e k .  4 / 2 1 / 8 6
T o d a y  a s  in  1 9 7 6 .  t h e  i n s u r a n c e  i n d u s t r y  b l a m e s  th e  
le g a l  s y s t e m  f o r  h u g e  p r e m i u m s .  T h e i r  i m p l a u s i b l e  c l a im  
is  t h a t  j u d g e s  a n d  j u r i e s  b e c a m e  g e n e r o u s  in  1 9 7 6 .  s t i n g y  
f o r  t h e  n e x t  e i g h t  y e  m s  a n d  i n e x p l i c a b l y  g e n e r o u s  a g a i n . "

— R o b e r t  H u n t e r .  P r e s i d e n t .  N a t i o n a l  I n s u r a n c e  C o n ­s u m e r  O r g a n i z a t i o n .  t X e t v  Y o r k  T i m e s .  4 - 1 3  8 6

" C o m p a r e  t h e  e s t im a t e d  5 2 8  l o  $ 3 5  b i l l i o n  s p e n t  in  
1 9 8 5  o n  t o r t  l i t i g a t i o n  t o  t h e  b i l l i o n  A m e r i c a n s  
s p e n d  o n  t o b a c c o  e a c h  y e a r ,  o r  t .  > 6 0  b i l . i o n  s p e n t  o n  
a l c o h o l  p r o d u c t s  e a c h  y e a r ,  o r  t h e  $ 8 0  b i l l i o n  g r o s s  i n ­
c o m e  e a r n e d  b \  d o c t o i s  e a c h  y e a r . "

— R a l p h  i W i t l c r .  b e f o r e  t h e  E c o n o m i c  S t a b i l i z a ­t i o n  Sttbcoinmi e e  o f  t h e  l l u u s c  C o m m i t t e e  o n  B o n k i n g  P i n a n a  a n d  U r b a n  A f f a i r s .  8 - 6 ' 8 6
" O u r  s t u d i e s  d o  n o t  s u p p o r t  a n y  c l a i m  o f  r e c e n t l y  
e s c a l a t i n g  j u r y  a w a r d s . "

" A  n u m b e r  o f  h i g h l y  p u b l i c i s e d  n e w s  a r t i c l e s  q u o t i n g  
o u r  s t a t i s t i c s  h a v e  g r o s s l y  m i s s t a t e d  t h e m . "

— P h i l i p  J  H e r m a n n .  C h a i r m a n  o f  t h e  B o a r a .  I  m u  V e r d i c t  R e s e a r c h ,  b c f o i e  t h e  E c o n o m i c  S t a b i l i z a ­t i o n  S u b c o m m i t t e e  o f  t h e  H o u s e  C o m m i t t e e  o n  B a n k i n g  P i n a n c e  a n d  U r b a n  A f f a i r s .  8  6 8 6
" N o t  o n l y  i s  t h e  e v i d e n c e  m i s s i n g  to  i n d i c a t e  a  s i g n i f i c a n t  
n a t i o n a l  i n c r e a s e  in  f i l i n g s  a b o v e  t h e  i n c r e a s e  in  p o p u l a ­
t i o n .  b u t  in  a  n u m b e r  o f  s l a t e  c o u r t s ,  s e l e c t e d  c i v i l  f i l i n g s  
h a v e  d e c r e a s e d  b e t w e e n  t h e  p e r i o d  1 9 8 1 - 1 9 8 4 . "

" C h a n g e s  i n  t h e  n u m b e r  o f  t h e s e  f i l i n g s  ( t o r t ,  c o n t r a c t ,  
r e a l  p r o p e r t y  r i g h t s  a n d  s m a l l  c l a i m s )  a r e  n o t  a l -  
i r i b u t n b l r  l o  a n  i n c r e a s e  in  t h e  p r o p e n s i t y  o f  A m e r i c a n s  
t o  s u e .  b u t  r a t h e r  t o  a n  i n c r e a s e  in  t h e  n u m b e t  o f  
A m e r i c a n s . "

" T h e  e x i s t e n c e  o f  a n y  l i t i g a t i o n  e x p l o s i o n s  h a s  b e e n  
c y c l i c a l ,  a n d  t h e r e  is  n o  e v i d e n c e  to  s u p p o r t  t h e  n o t i o n  o f  
a  c o n t i n u i n g  n a t i o n w i d e  i n c r e a s e  in  l a w s u i t s  in  t h e  s t a t e  
t r i a l  c o u r t s  b e t w e e n  1 9 8 1 - 1 9 8 - 4 . "

—  R o b e r t  R o p e r .  D n c c t o r .  C o u r t  S t a t i s t i c s  a n d  I n f o r ­m a t i o n  M a n a g e m e n t  P r o j e c t .  X a t i o n u l  C e n t e r  f o r  State Courts, before t h e  E c o n o m i c  S t a b i l i z a ­t i o n  S u b c o m m i t t e e  o f  t h e  H o u s e  C o m m i t ' e e  o n  B a n k i n g .  F i n a n c e ,  a n d  U r b a n  A f f a i r s .  8  6 8 6
‘ N o t  s u r p r i s i n g l y ,  a j u r y  o f  p e e r s  t e n d s  t o  i n c r e a s e  
a w a r d s  o v e r  t i m e  b y  n o  m o r e  t h a n  t h e  r i s e  in  m e d i c a l  
c o s t s ,  g e n e r a l  i n f l a t i o n  a n d  t h e  v a l u e  o f  l o s t  w o r k .  R e c e n t  
c h a n g e s  in  a v e r a g e  j u r y  a w a r d s  a n d  n u m b e r s  o f  l a w s u i l s  
f i l e d  m i r r o r  i n c r e a s e s  in  a v e r a g e  w a g e s ,  m e d i c a l  c o s t s ,  
l i f e  e x p e c t a n c y  a n d  p o p u l a t i o n  g r o w t h . ”

— D r  M a r k  C o o p e r ,  a u t h o r  o f  t h e  1 9 8 6  C o n s u m e r  F e d e r a t i o n  o f  America r e p o r t .  " T r e n d s  i n  L i a b i l ­i t y  A w a r d s -  H a v e  j u r i e s  R u n  W i l d 7 "
i n t  rr»
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On me txuwniuu.siiip between i u r  Kelunns 
and Insurance Prices

'It is dearly impossible to say that if you adopt a certain 
tort reform, you will get "X' reduction in premiums.'

— Franklin IV Nulicr, President, Alliance of Ameri­
can Insurers. 3 86

"If legislators agree to sacrifice some of their consti­
tuents' rights, they ought to come avvav with something 
more than the insurance industry's gratitude arid pro­
mises of future financial s1 pport,

— Miami Herald. 5 5 36
"There is little evidence that making the changes in the 
tort system proposed by the federal government and the 
insurance industry will prevent a similar "crisis' in the 
future given the cyclical nature of the insurance 
industry.'

— iXational Association of Attorneys General Ad 
Hoc Committee on Insurance in its \lav 1986 
report. "An Analysis of the Causes of the Current 
Crists of Unavailability and L'ualfordabihty of 
Liability Insurance

"I low can an industry that spends millions on advertis­
ing and con.ributes heavily to state and federal cam­
paigns to reform tort law not recognize the public rela­
tions debacle associated with telling a state, which 
reformed its tort law. that the reforms are worth zero in 
the pricing of insurance products?'

— Journal of Commerce. 10 2-** 36
On the Financial Condition and Mismanage­
ment of the Insurance Industry

"The property and casualty industry must accept the 
major responsibility for its current financial condition."

— Insurance Services Office. NAIL "J985 A Critical 
Year"

‘[Wie've seen seven cycles since 1900. .[They] in­
volve price, coverage and marketing concessions and the 
aftershock of needed quick price increases to undo the 
damage o! these highly competitive periods.'

— John H. Brethenck, President of Continental 
Corp., National Underwriter, IL2L86

“Just as surely as night follows day. there will be another 
period of vigorous price competition when results im­
prove. The insurance industry is its own worst enemy."

— Thomas B Hagen. President of Eric Insurance 
Croup. Best's Review, 686

"The property/casualty insurance industry is in a 
stronger capital and surplus position than it has ever 
been in and it clearly has enough capital and surplus to 
meet the needs of the insurance industry today and in the 
near future."

— Dr Michael E. Hogue, President and managing 
director of Insurance Research Croup at the 
1985 convention ofthe National Association of. 
Professional Insurance Agents

I lie push to tort relotm is a cynical scheme lo pin the 
blame on the courts for the current high costs of com­
mercial liability insurance while allowing the insurance 
industry to escape blame for its own financial 
mismanagement."

— St. PctersLura Tunes tFlonda). 4 2086

"The latest financial results lead us to repeat an observa­
tion wc made sometime ago. . . .  It was our impression 
that the ‘crisis' was brought on by the intense rale- 
cutting wars Begun in the late 1970's, and Ihe huge 
premium increases and the more selective risktaking of 
the past year would soon end the crisis."

— Chicago Sun-Tunes, 33086

" Ihe industry is saying 'give us tort reform and that will 
solve the problem.' Ihe fact of the matter is. we have to 
solve our own problem, which means underwrite pro­
perly. price correctly, adjust losses correctly

— foe Decammada. Senior Vice-President. Secretary, 
and counsel for Atlantic Mutual Insurance Co., 
National Underwriter, I L2886

"Even while Ihe industry was blaming its troubles on the 
tort system, many experts pointed out that its problems 
were largely self-made. In previous years the industry 
had slashed prices competitively to the point that it in­
curred enormous losses. That, rather than excessive jury 
awards, explained most of the industry's financial dif­
ficulties. Now that insurers have been able to push up 
prices, profitability is returning Nothing complicated 
about that."

— Business UVee. I 1237

On Medical Malpractice

"When one looks at the data, the overwhelming causes of 
the medical malpractice insurance crisis are. (I) malprac­
tice. (2) poor underwriting practices by insurance com­
panies. and (3) very weak disciplining of incompetent or 
negligent physicians by hospitals, medical societies, state 
licensing boards and federal peer review agencies."

— Ralph Nader, syndicated column. 1986

“The greatest cause of malpractice is malpractice. You 
must understand that some of the malpractice out there 
is so grievous, offensive and implausable as to beggar the 
imagination. Without real malpractice, we would not 
have this problem."

— Bar-v S. Shitnn, M.D, Director ofMatcmalFetal 
Met'icute of Pasadena's Huntington Memorial 
Hospital reported in the A.M.A News. 6“2 1/85.

“A Pennsylvania study conducted by the medical society 
and the trial lawyers showed 1% of physicians (228) 
responsible for 25% of all malpractice payments by the 
insurance fund. All of these physicians had multiple 
claims in a ten-year period."

— Joan Clavbrook. President oj Public Citizen, 
Baltimore Sini. March 1986
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CONTROLLING LIABILITY INSURANCE COSTS:
STATE INITIATIVES IN THE AREA OF INSURANCE REGULATION

INTRODUCTION

According to the Insurance Information Institute. Americans, who con­
stitute approximately 5 percent of the world's population, purchase 43.7 
percent of ihe toLal world insurance premiums. The Japanese are second with
13.5 percent, followed by West Germans, 7.1 percent. British. 7.1 percent, 
and French, 5.2 percent. Americans view insurance as a necessity, not a 
luxury, and have come to rely upon it in all '‘scats oF their lives. The 
current affordabi1iLy/avai1abi1ity crisis has emphasized the importance of 
insura re to the economy of the country and the conduct of social activi­
ties. Consumers pay higher prices for products, and rising insurance premi­
um: result in restricting social activities. Doctors are refusing to 
deliver babies because of costly medical malpractice insurance. The list of 
public and private sector entities ancJ individuals affected is all- 
encompassing.(1 p. 22)

Everyone is aware of the problems, but arriving at solutions is an ex­
tremely controversial process. Because so many groups are affected, and 
each has its own perspective, reaching consensus is difficult. However, 
state legislatures have targeted three prime areas for easing the crisis: 
reform of the civil justice system; regulatory reform of the insurance in­
dustry; and establishment of risk management programs, including the es­
tablishment of alternative financing mechanisms such as pooling and self- 
insurance.

Tliij State Legislative Report, the second in a series of three, ad­
dresses the issues surrounding regulation of the insurance industry.

OVERVIEW OF THE CURRENT CRISIS

Because the insurance industry has experienced capacity restrictions in 
previous years, many observers believe the current problems are part of the 
cyclical nature of the business. Data provided by Insurance Services Of­
fice, Inc. (ISO), show that the last two major cyclical "crises” were in 
1959 and 1975. This particular cycle, however, appears to be much more
serious, because it is longer than prvious cycles and affects entire lines 
of insurance, where others did not.

The rise in insolvencies is indicative of the gravity of the situation. 
According to the National Association of Insurance Commissioners, the in­
surance industry experienced from 1959-1980 an average of three insolvencies 
per year in multistate companies. In 1984, the number increased co 14 and
1985 saw a record of 21. As of April, 1986, six were reported, with more
expected.

A study by ISO. "The Coming Capacity Shortage," contends that the 1984 
capacity shortage is different from the other downturns in a number of ways. 
The 1984 loss of S3.9 billion was 10 times greater than the shortage in 
1975. Past vear low po’-^ts resulted F-'on declines in the stock market, but 
1954 sosias were s c ' = > .* - os 'e su . i  or opera, no lOsSci. ccra'ng o . .
"1924 was the first time ;n decades that a surplus decline was not accompa­
nied by an overall slock market slump." For the first time, commercial 
lines were more seriously affected than personal lines and would take "much

--NCSL StaLe Legis1 ative Report--!



"If you took all the men and women employed in the U.S. insurance 
industry and laid them head to toe. starting on New York’s William 
or John Street--the 1 ittle-talked-abcut insurance industry equiva­
lents of neighboring Wall Street--they would stretch up the West 
Side Highway, head to toe. over the George Washington Bridge into 
New Jersey, down the New Jersey Turnpike to the Pennsylvania Turn­
pike, across Pennsylvania into Ohio, through Ohio past Chicago, 
past Des Moines, past Lincoln. Nebraska--sti 11 head to toe, one 
after another--past Cheyenne. Wyoming, to someplace just shy of 
Salt Lake City...one million eight Hundred ninety-five thousand 
employees or /ery nearly as many people as constitute tne Armed 
Forces."(1, pp. 11, 15)

Regulation of this enormous industry is the responsibility of the 
states. After the United States Supreme Court held that the insurance in­
dustry was subject to federal recitation ;United States v. South-Eastern 
Underwriters Association. 322 U.S. 533. 134J). Congress enacted the McCarran 
Act or 1945 (59 Stab. 53. U.S.C. Sec. 1011 et seq.) supporting the continued 
regulation of the insurance industry by t'-e states.

NEED FOR INSURANCE REGULATION

The vital role that insurance plays in --e*'ican society, as well as cer­
tain characteristics of the industry, necessitates its regulation. Accord­
ing to Bob Hunter, president of the National Insurance Consumers Organiza­
tion. "An insurance shortage is just as critical to our society as an oil 
shortage. Without insurance, the whole economy just grinds to a halt."

REGULATION OF THE INSURANCE INDUSTRY

1) Its size.

2) The nature of the insurance contra::. Because an insurance contract 
is a contract for future services, it is critical that consumers believe in 
the financial soundness of companies and that these companies will be able 
to pay future losses. Solvency is a primary goal of regulation.

3) The complexity of ihe industry ana its financial system make it dif­
ficult for consumers to have sufficient knowledge of industry operations and 
terminology to purchase wisely.

4) The extent to winch the public and private sector rely on insurance 
to conduct daily activities.

These reasons provide the basis for regulation and should provide the 
rationale for statutes, rules and regulations that are designed to effect 
that end. That is. regulatory responses to the current situation should be 
designed to protect the public bv ensuring stability and solvency of in­
surance companies, anj ensuring that rates are neither excessive or inade­
quate and that markets are available for r=i;.;nabie risks. (3, pp. 9-14)

S’-JJCT’/RB OF STATE REGULAT"?!

State insurance departments are administered by a commissioner, director 
or suDerintendent. The individuals are e’ther appointed by the governor or 
elected (see Chart A). Elected commissioners have the longest tenure.(4)

--NCSL Sta te  L eg i s l a t i ve  Repor t - -3



causes of financial difficulties of some insurance companies is that, they 
were undorcapita 1 ized when they entered the market in the early 1980s.

2) Adequate Staffing. In order to provide effective oversight of the 
insurance industry, staff actuaries are necessary. An actuary calculates 
insurance and annuity premiums, reserves and dividends. Their ability to 
analyze the cost of insurance coverage through assessment of the probability 
of loss occurrences enables them to establish prices which are fair to the 
consumer and also enables companies to make reasonable profits. One criti­
cism of state insurance departments is that there are few, if any, actuaries 
on staff.

3) Data Reporting Requirements. A major concern in evaluating problems 
in the industry relates to the need for the collection of adequate data and 
its compilation in a form that is usable and understandable. Often in­
surance data is a collection of aggregate data that does not allow an analy­
sis of individual lines of insurance.

Terminology and accounting methods used by the industry are often 
different from the general understanding of such concepts. For example, 
reports of industry losses for 1985 have been calculated at anywhere from a
S5.5 billion loss to a S1.7 bill ion p ro fit. The discrepancies are due, in
part, to industry accounting methods on certain types of income, including 
returns on investments.

Critics also point to an Internal Revenue Service provision that
permits insurers to estimate how much they will need to pay future losses 
and to include that amount in each year’s underwriting losses. According to 
Robert Hunter, president of the National insurance Consumers Organization, 
the insurance industry is guilty of overestimating its losses to get a bet­
ter tax break. Companies contend that the practice exists because of the 
difficulty in predicting losses. This issue is an important consideration 
for state legislatures. Several states such as Connecticut (P.A. 86-98) and 
Georgia (Act No. 1518 OCGA Code Section 33-3-22.1) have recently enacted
legislation requiring expanded financial reporting requirements.

Certain indicators broken down by lines could be useful in the
monitoring of the industry. Such indicators include:

Premiums earned.
Premiums written.
Number of claims.
Number of new claims during the reporting period.
Number of claims closed during the reporting period, and actual 
payouts.
Number of claims outstanding at the end of the reporting period. 
Total losses incurred.
Total losses incurred as a percentage of premiums earned.
Total number of policies in force on the last day of the report­
ing period.
Total number of policies cancelled.
Total number of policies nonrenewed.
Net underwriting gain or loss.
Separate allocations of expenses for commissions, other acquisi-
t' :rr genera1 office s'csa-ses. taxes, licenses and “aes.
and other expenses.

--NCSL Sla te  Legi s l a t ive  Repor t - -5



management through the adoption of risk management programs. Alaska has 
actively pursued this course and reports a significant measure of success.

Other issues under consideration by a number of states are

o Increased professional staffing, particularly the addition of 
actuaries;

o Creation of a state insurance fund to provide coverage for groups 
where coverage is deemed essential to the public welfare;

o Establishment of reinsurance mechanisms (public and private); and 
statutory authority for banks and brokerage houses to enter the rein­
surance portion of the insurance industry in several states (perhaps 
Tn unaer-servod lines only);

o Authorization of group commercial liability insurance for companies 
meetiny minimum capitalization standards;

o General review of capitalization requirements for all new companies;
o Requirements related to excess profits;
o Providing funding of an alternative insurance unit in the department 

of insurance to affirmatively assist groups looking to "self insure" 
or "bulk purchase"; and

o Designation of "critically under-served lines" and statutory authori­
ty to allow premium tax offset for insurers willing to write these 
lines for a prescribed period of time (to be phased out as crisis 
abates).

CONCLUSION

As legislatures review the factors contributing to the liability in­
surance shortage, discussions will continue as to possible reforms of in­
surance regulation. Certain practices by the industry such as cash-flow 
underwriting have contributed to the magnitude of uhe problem. Excessive 
dependence upon profit from investment income based on high interest rates 
does not reflect sound business practice.,. The difficulty of obtaining 
usable statistics from the insurance industry is also a major concern. 
These problems are apparent and can be solved.

Legislators will have to reflect upon more nebulous areas of insurance 
in order to moderate the cyclical nature of the industry. The concept of 
insurance may require rethinking. Insurance is a pooling mechanism by which 
the risk of accidental loss is shared by a group of similar risks, the 
larger the pool the better. The success of insurance relies on the law of 
averages and depends upon a large volume of business to spread the risk ef­
ficiently and affordably.

In an effort to create a risk-free society, the public may have come to 
expect more from insure,ice than it can give. The realization that all ac­
tivities are not insurable may be difficult to accept. The recognition that 
some risks are so great and/or the affected population so small as to pre­
vent the calculation of a premium sufficient to make the insurance concept 
work is crucial to a fair consideration of the situation.

A small segment of society has been aware of insurance dynamics for some 
time. For example, individuals suffering from cystic fibrosis, even during 
the early 1980s, were faced with the question of a ffordab i1i ty and 
availability of insurance rer red'cal casts. The r'sks as ca::-'a*e:
by insurance companies made such insurance impassible to underwrite. An­
other area considered to be difficult to underwrite due to the high level

--NCSL Sta te  L e g i s l a t i ve  Repor t - -7
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GLOSSARY

ACCIDENT FREQUENCY: Rate of occurrence of accidents; e.g., number of
accidents per million man-hours worked.

ACCIDENT SEVERITY: A measurement of the seriousness of the results of acci­
dents; i.e., days lost per one thousand man-hours worked.

CAPACITY: Relationship between the quantity of capital funds at risk in the
industry and the quantity nf funds legally and administratively required to 
furnish the amount of insurance likely to be demanded in the future.

CAPTIVE INSURERS: An insurance company owned by a single industrial
company.

CASH-FLOW UNDERWRITING: The practice of charging inadequate premiums to
generate dollars for investment, and then relying upon investment returns to 
offset underwriting deficits.

CASUALTY INSURANCE; A class of insurance made up of a variety of subclas­
ses, principally concerned with insurance against loss due to legal liabili­
ty to third persons, but comprising also several unrelated lines.

ERRORS-AND-OMISSIONS INSURANCE: Insurance against loss due to failure,
through error or unintentional omission, to have insurance in force.

EXCESS INSURANCE: Insurance covering above a specified amount; insurance
covering after the loss exceeds the coverage of other insurance.

EXPOSURE: The state of being exposed to the chance of loss. The extent of
exposure to loss as measured by payroll, gate receipts, area, etc. The 
chance of fire being communicated to an insured risk from its surroundings.

LOSS RATIO: The percentage of losses to premiums. Tne proportion which
lesses incurred bear to the earned premiums.

LOSS OF USE INSURANCE: Insurance against loss due to the insured’s inabili­
ty to use property, such as a vehicle.

LOSS-PAYABLE CLAUSE: A clause in an insurance contract providing for pay­
ment of loss, for which the insurer is liable to the insured, to someone 
other than the insured.

LOSSES OUTSTANDING: The amount of loss for which the insurer is liable and
which it expects to pay in the future, shown as a reserve.

LOSSES PAID: The amount of loss for which money has been disbursed by the
i nsurer.

LOSS RESCRVC: That portion of the assets of an insurance company kept in a
readily available form to meet probable claims provided for the payment of 
losses which have been incurred but not yet due.

LOSSES INCURRED: Total losses, whether paid or unpaid, sustained by an in­
surance company under a policy or policies.
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