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Legislative Research Agency

130 Seward Street, Suite 218

. | , Alaska 99801-2196
Alaska State Legislature aneat, Alesia

Phone: (907) 465-3991
Fax: (907) 463-3351

January 27, 19™M
MEMORANDUM
TO: Lynda Giguere

FROM: Maureen Weeks
Legislative Analyst

RE: Telephone conversation with Pat Hanson, R.N. of Minnesota Medical Assn.

This memorandum supplements information sent you on January 21, 1994, about practice
guidelines.

As you know, Minnesota recently made a provider’s use of practice parameters an
"absolute defense” against a medical malpractice allegation (Ch. 549 Art. 7 Sec. 5,
[62].34]). A similar law is in place in Maine.

At your request, | telephoned officials in both Maine and Minnesota to learn their
reactions to this type of law. | previously sent you extensive material from Maine, and
comments from a state official in Minnesota. Yesterday, Pat Hanson, R.N., Manager of
Quality, Data and Peer Review of the Minnesota Medical Association, described that
association’s objections to practice parameters. My notes of her comments follow.

"The Practice Parameter Commission has been meeting bi-monthly for over a
year. It has chosen expert panels to develop parameters for the following:
Low back pain
Unstable angina
Prenatal care

"This gives an idea of how much state officials do not know. The only data we
have in Minnesota is UB92 data, which is from hospitals. Yet many patients
with these problems are outpatients.



"Our lawyers say it is a farce to call parameters an absolute defense. It is an
empty law. A physician will say he or she has used the parameters, the patients
will say the physician did not. There has never been a lawsuit to test
parameters, even in Maine where they have been using them for a couple of

years."

Attached are the following:

"The Minnesota Medical Association’s Position on Practice Parameters,” MMA
Ad Hoc Committee on Quality Assessment and Data Utilization, January 1994.

Minnesota Statutes Ch. 549, Art. 7, Sec. 5[62].34], PRACTICE PARAMETERS.
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‘I'ne following position paper was developed as a resource document for
Minnesota physicians who will be impacted by practice parameters. Members of
the Committee on Quality Assessment and Data Utilization anticipate that the
paper will provide physicians, policy makers and others interested in practice
parameters a foundation for discussion as the usr of practice parameters steadily
increases in the quest for health care reform.
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THE MINNESOTA MEDICAL ASSOCIATION?S
POSITION ON
PRACTICE PARAT  fERS

EXECUTIVE SUMMARY

The MM A supports practice parameter development and application in an optimistic,
experimental environment of comprehensive testing and research. The MM A believes that the
current status oF practice parameter development, agplication, dissemination, and research IS
embryonic, but is encouraged by preliminary information which suggests that parameters
have the potential © improve quality and lower costs. The MM A believes twill take a
persistent long term commitment from policy makers, health care professionals, health care
researchers and consumers to truly test tire validity of using practice parameters to improve
health care and contain costs on a long term besis.

Currently, there isa lack of conclusive information about the results of using practice
paraneters. Therefore, practice parameters” cgebilities should be presented realistically to
the public, payers, purchasers and providers. Efforts to develop, disseminate and utilize
practice parameters must be researched, organized, systematized, funded adequately, and
managed rigorously prior t making a firal determination about whether practice parameters
meet their intended goals. Currently, little isknown about whether practice paraneters meet
the goals of improving outcomes and cost-effectiveness. However, the ability of practice
parameters to improve care and limit the use of unnecessary treatments may prove to be
bereficial, and therefore the MM A believes that practice parameter inrtiatives should be
viewed with optimism and support.

To eventually be seen as a reliable vehicle to assist the decision making of providers,
purchasers, regulators, payers and patietts, practice parameters must be readily accessible,
understandable, and applicable in the clinical setting where patients and providers interface.
In addition, practice parameters rr.ust indicate the expected health and cost outcomes of
altermative courses of treatments, and the data associated with using a parameter must be
essily documented and readily retrievable so as not o create an adninistrative burden on
providers or others who might wish to utilize, collect data on, or study the outcomes of a
paraneter.

Currently, uncertainty exists in regard to the value of various treatment options for specific
conditions, and scientifically valid research will help to reduce indecision. Because there Is
aurrently scant scientific research on which t base parareters, many practice parameters
have been based primarily o1 consensus. The MM A recognizes the extensive time needed t©
oollect and analyze practice parameter data and construct opinions based on valid research.
However, the potential fallioility of mandating the use of parameters based solely on
consensus s perilous due to the potertial for causing patients harm.
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Practice parameters should be used to complement medical decision making, not to enforce
medical decisions. Physicians must be free to deviate from practice parameters and to tailor
treatments when patients’ clinical conditions require that deviation occur. Physicians must be
allowed to consider not only relevant outcomes research and practice paraneters, but also
their personal knowledge based on experience and information gleaned from patient/physician
Interactions.  Patients” perceptions aad preferences about their health care must be taken into
consideration, as well as the circumstances of each patient.

Practice parameters present the greatest promise in treir goplicability t continuous quality
improvement (CQI). Variations in treatment protocols and practice pattermns should not always
be viewed as ingppropriate, but should be carefully researched and evaluated with the results
fed back to clinicians to assess, analyze and modify treatment approaches and practice
parameters that produce desired health care outcomes. Practice parameter associated
indicators and research have the potential t improve the efficiency and efficacy of treatment
and may assist in preventing, identifying and remedying difficulties of overuse of care,
underuse of care, and poor tecnical and interpersonal care.

The MM A supports and encourages an increased investment of time, finacial,
technological and research resources inorder to provide a sciettific understanding of which
treatments work best for specific conditions. The MM A also encourages the developers and
proponents of practice parameters to \erbalize practical realistic expectations and promote
key principles to guide rigorous development, analysis and dissemination methodologies.

In conclusion, practice parameters must be alloned to evolve In an atmosphere of rigorous
scientific research, education, experimentation and continuous quality improvement.
Emphasis should be placed on collecting adequate, accurate data on various treatment
options, 1dentifying efficacious practice parameters, assessing their validity, evaluating the
outcomes of parameter utilization, and providing the information to physicians and
appropriate others in a timely relevant manner.

PRACTICE PARAMETER DEFINITION

Practice parameters are systematically developed recommendations for management of
patients that identify a strategy or range of management strategies for a specific clinical
condition. ldeally, a practice parameter should provide sound, scietific evidence for decision
making based on thorough scientific outcomes research. Less ideal are practice parameters
based on expert consensus.

INTRODUCTION

The MM A recognizes that medical practice parameters are increasingly being touted,
proposed and implemented as promising strategies which have the potential t enhance the
quality and appropriate utilization of health care services, reduce the need for defensive
medical practice, and improve decision making by providers, consumers, purchasers, policy
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nippers and others.

The primary goal of practice paraveters should he t maintain or enhance quality medical
care through the use of continuous quality improvement (CQI) principles. They should
primarily be used t improve the processes of health care overall rather than solely to focus
on individual or atypical practice patterms. Practice parameters ccm also be used to optimize
appropriate utilization of health care resources and reduce unnecessary tests and procedures
by developing valid ariteria for utilizationmanagement and payment decisions. Physicians
should be provided with their individual data on practice pattems and outcomes to al low
comparisons to be made with aggregate data acquired from other practitioners. Once the data
are provided, physicians con determine the goplicability and efficacy of a practice parameter
and use the information for consideration in treatment options and for CQI purposes.

Practice parameters should be based on accepted scientafic principles, knowledge and
evidence based outcomes research. In addition, they must be properly and thoroughly
disseminated, tested, validated, continually updated at appropriate intervals and associated
with a set of desirable outcomes and a mechanism for achieving those outcomes. To be
meaningful, practice parameters must be used as an adjunct to a physician’s knowledge
which isbased on experience, biomedical theory, clinical research findings and personal
knowledge of the patient including the patient’s history, examination findings, cormoibidities,
personal preferences and choices.

Practice parameters should exlicitly describe the range of acceptable practice recognizing
the complexity of medical decisions and the continued need for practitioners to maintain the
adility to use individual clinical judgrents. Therefore, practitioners must be alloned, when
appropriate, to depart from a suggested practice parameter based on individual patients’
needs, preferences, regquests and circumstances. After adegquate dissemination of information
specific to a practice parameter, practitioners should document adherence to, or the reason
for departure from, an appropriately approved practice paraneter.

In addition, tmust be determined i1f the practice parameter is the "ideal,” or "maximum®”
leel of care, or if itdefines what would be considered "reasonable,” or the "minimum"

lewel of care. Conceivably, one practice parameter could describe the minimum lewel of
acceptable care, while another could describe the optimal lewel of care. The MM A s
concerned that practice parameters which are primarily developed to control costs and reduce
what s surmised to be unnecessary carc could result in the development of parameters which
may be skewed towards aminimum leel of carc, and therefore could result inan adverse
outcome for patients. Consequently, the MM A feeis strongly that practice parameters should
be developed primarily for llie purpose of improving quality.

Because there are scant scientrfic data regarding the relationship between parameters and
improved health care outcomes. Die M M A believes that practice paraneters, oollectively and
indivicually, should be inrtaally implemented on an experimental besis. However, in the event
that practice parameters are mandated as part of programs adopted by states or other ettities

3
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and organizations, a physician must be afforded legal protection for complying with a
mandated practice paraneter. There must be appropriate lighility protection to defend
physicians who, without adequate protection, would be caught between the requirements of a
practice parameter and the lihility standards used by the court system.

LEGAL IMPLICATIONS OF PRACTICE PARAMETERS

Defensive medicine occurs when a physician provides what may be deemed unnecessary
services inorder to reduce the likelihood of being sued for medical malpractice. Practice
parameters have the potential to decrease defensive medicine by establishing the appropriate
boundaries of acceptable medical practice, including the services and procedures
recommended and deemed necessary. The 1992 MinnesotaCare legislation specifically
established an absolute defense for a physician who cumplies with a commissioner of health
approved practice paraneter. This statute needs t be reevaluated by the legislature to ensure
that adequate safeguards exist and that exceptions do not weaken or limit the licbility
protection for providers trat was intended by the legislation.

Minnesota Statutes, Section 62J.34, Subdivision 3 [Medical Malpractice Coses] states:

(® In an action against a provider for malpractice, error, mistake, or
failure to cure, whether based in contract or tort, adherence to a practice
parameter approved by the commissioner of health under subdivision 2 isan
absolute defense against an allegation that the provider did not comply with
accepted standards of practice Inthe community.

(b) Evidence of departure from a practice parameter Is adnissible only
on the i1ssle of whether the provider is entitled t an absolute defense under
paragraph @).

(© Paragraphs (@) and (b) apply to claims arising on or after August 1,
1993, or 90 days after the date the commissioner approves the applicable
practice paraneter, whichever is later.

(@ Nothing in this section changes the standard or burden of proof in
an action alleging a delay in diagnosis, a misdiagnosis, inappropriate
application of a practice paraneter, failure to dotain informed consent, battery
or other intentional tort, or product licbility.

The aforementioned law states that adherence to a commissioner of health approved practice
parameter offers an absolute defense to a practitioner. It isthe M M A s understanding that
the legislation was intended to pro' de unconditional protection: however, it isunclear
whether the absolute defense will indeed provide the ligbility protection ifa case involving
the use of practice parameters goes to trial. Ifa practice parameter is brought to the
attention of a jury in a defense to an allegation of malpractice then, Ineffect, the isste of the
practice parameter isput "into play” and accordingly the practitioner must prove compliance
with the practice parameter. The burden will be on the defense to demonstrate that the
practitioner complied with the parameter. This will likely open the door for both the courts

@007
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anil plaintiff’s attormey to interpret and reinterpret the recommendations described in the
paraneter. Hwill also provide an oppoiamity for plaintiffs counsel to assert non-compliance
and challenge issues of fact based upon defense testimony regarding the parameter. A jury
will be required to consider whether each detail of the treatment was precise, literal and in
complete compliance with each detail of the parameter inquestion. Ifa physician
appropriately deviates from a parameter or portion of a parameter, ajury may believe that
any deviation was negligent. Conversely, ifa practitioner adheres to a parameter, itmay
raise a legal question about whether the practitioner should have deviated, alkeit slightly,
from (he practice parameter if, in retrogect, the outcome was not satisfectory.

The MM A has concern in regard to Minnesota Statutes, Section 62J.34, Subdivision 3,
Paragraph (d) whichessentially states that the standard or burden of proof s not changed In
certain other situations such as misdiagnoses and inappropriate application of a practice
parameter, consequently removing the cause of action from the absolute defense statute and
weakening the overall protection thet is intended.

In addition, several significant issues should be seriously considered. Either the legislature
should address the folloving points and should distinguish between practice parameters as a
quality of care i1ssle from practice parameters as a legal standard of care, or the courts will
undoubtedly develop case law setting standards.

L Practice parameters generated by the action of governments and voluntary
professional entities may result in litigation irrespective of their incorporation
iInto statutes affecting health policy, professional lisbility, and other health care
legislation.

2. There are no conclusive data indicating that practice parameters decrease
malpractice claims.

3. Practice parameters may not increase the defensibillty of malpractice
allegations and should not be extolled as doing so uttil conclusive evidence
exists that malpractice allegations have decreased with the use of appropriately
approved practice paraneters.

4. Practice parareters should not become mandatory standards of care. Ina case
of alleged malpractice, a practice paraneter is only one of many sources of
evidence which may be introduced relative to what constitutes a leggal
"'standard of care."

5. Although the medical community may regard practice parameters as
"strategies”’ or "'recommendations for care,” the courts increasingly adopt
practice parameters as an expression of a “legal norm™ or a “'standard of care.M
This significant variance in nomenclature and interpretation could adversely
affect practitioners who are caught between adherence to a mandated practice
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parameter and feeling unable to deviate for fear of an allegation of non-
adherence to what a court may hold as a legal norm, even ifdeviation was
thought t be in the best interest of the patient.

Based on the above information, the M M A position on practice parameters as legal standards
uf care s as follows:

1

Ideally, outcomes research should be the basis for practice parameters and
should be used as a means of evaluating the most effective treatment option for
most patients with a given condition. Practice paraneters that are not
supported by scientafic research and cotrolled studies could be Cawed.
Therefore, until adequate research proves a parameter \alid, relicble,

predictable, efficacious, and usable, a practice parameter should not be used as
a legal standard of care.

Because there is currently Iittle practical, long-term experience in the use of
parameters to show how they affect day-to-day practice and improved
outcomes, practice parameters must be initially viewed as an experimental
means of establishing acceptable boundaries of medical practice.

PRACTICE PARAMETER DEVELOPMENT

There are several key attributes which must be considered in the development of practice
paraveters. The key attributes are as folloss:

1.

Practice parameters should be developed by or in conjunction with
physician organizations.

Research has shown that physicians will incorporate practice parameters into
day-to-day practice when they have been part of the development and
endorsement process and when they arc made aware of practice parameters
that are based on scientifically sound, clinically germane information. Relevant
physician organizations should also review, modify fappropriate, and endorse
practice parameters prior 1o dissemination and implementation.

Reliable methodologies should be used to integrate practice parameters

w ith relevant research findings that link practice parameters with desired
health and cost outcomes. Practice parameters must be proven reliable by
testing and evaluation.

Appropriate development of practice parareters requires the synthesis of a
broad array of medical information including scientific studies, research
findings, clinical experience and expert opinion of medical specialists.
Scientific and clinical evidence should always take precedence over expert
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opinion and consensus. Statements regarding the besis for and level of
credibility should be noted and available for every practice parameter.

Practice parameters should be as comprehensive and specific as possible,

defining the population of patients to which recommendations apply.

A practice parameter should denote the risks and benefits of various
management strategies and indicate categories of relative appropriateness for
management of a specific clinical situation (e.g., appropriate, equivocal,
ingppropriate), fn addition, a practice parameter should be detailed enough to
be applicable to a specific condition, ur. must also allow for individual unique
patient circumstances.

Practice parameters should be based on current information.

It is essantial that a practice parameter take into account all current knowledge
of a condition or treatment. Particularly important is the incorporation of
information on contemporary technology and the results of outcomes research.
Also, mtmu"it be noted when developing a practice parameter that new
technology s not available in all sectors of the health care iIndusLry. Htmust
not be assumed thet all providers will have access to specific technologies that
may be suggested or recommended in a particular practice paraneter, thereby
preventing compliance.

A practice parameter must be reviewed at regular, preestablished intervals

and revised, if warranted.

A system must be established to monitor the emergence of new information
and advances iIn medical knowledge and technology which could alter an
existing practice paraneter. This would ensure that practice parameters are
based on current information, sciettific studies, proven technology, outcomes
research and changing professional consensus.

Practice parameters must be widely disseminated and practitioners

provided adequate time for implementation.

Effective methods of disseminating practice parameters must be identified and
a viable system for publishing parameters estzblished. To date, there is
insufficient research that indicates the most effective means of disseminating
information about practice parareters. Physicians who are unaware of the
existence of a practice parameter cannot be expected to consider or utilize a
parameter. Therefore, susstantial research needs to occur on the issue of
practice parameter dissemination prior to holding a physician accountable for
using a specific practice paraneter.
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Practice parameter development should not stifle innovation in technology

or medical practice.

Tt 15 Imperative that practice parameters not inhibit innovation. The inherent
danger that lies in practice parameter development is the tendency to conclude
that prevailing care and subsequent practice parareters based on that care arc
the only correct methods of treating a given condition. This supposition may
preclude the development of and authorization t apply new technology,
processes of care, and pharmaceuticals that could improve and enhance
medical care, thus sustaining the status quo rather than encouraging and
fecilitating innovation that could lead to improved health care,

Practice parameters must be non-proprietary and their development
methodology should be available to practitioners. Therefore, if more than
one practice parameter exists for a given condition, a practitioner mast be
free to follow the parameter which has been developed based on accepted
scientific methodology, has been approved by the appropriate national

medical specialty society, and is backed by scientific evidence.

Currently, payers and other entities hnve developed proprietary practice
parameters for specific conditions. Several parameters have been developed
solely for cost containment purposes. Integrated service networks (ISNs) and
other health care entities will most likely continue to develop parameters
unique to their organization, thereby causing providers who may belong t
more than one ISN or other provider group to be continually cognizant of
every parameter which has been developed for a given condition. In addition,
itmust be noted that the majority of these practice paraveters will not be
sanctioned by the commissioner of health, thereby ruling out the absolute
defense protection provided by statute. If physicians arc required to comply
with practice parameters developed by an individual 1SN or other entity, the
state must require standardized practice paraneters. While the MI/LA supports
the development and utilization of practice parareters, they must be tested and
validated before being made mandatory.

PURPOSES OF PRACTICE PARAMETERS

Practice parameters may be used for the following purposes:

1L

To use as a foundation for CQI studies as an oppormnity to improve clinical
decision making and quality of care;

To educate practitioners and decrease indecision regarding the most efficacious
treatment qotions;
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To educate and inform patients and assist decision making regarding treatment
options;

To guide the allocation of health care resources;
To assess the effectiveness of new technology, pharmaceuticals and treatments;
To potentially reduce the risk of legal lidhility; and

To develop ateria for payment or utilization decisions.

PRACTICE PARAMETERS FOR USE IN CONTINUOUS QUALITY IMPROVEMENT

Practice parameters can by used inCQI for the following purposes:

1

To identify problems in systems, processes, or outcomes by the identification
of pattems of care which do not produce desired results;

To institute corrective actions and intermally monitor to assure detircd change
IS occurring,

To improve planning, assessment and procedural techniques based on statistics
and science;

To improve information used for patients” decision making;

To standardize systems and processes which will reduce inappropriate
varigbility; and

To feed back evidence-based information to practitioners regarding differences
In practice pattems.
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CHAPTER No. 549

IMIAITAYyESCSTVV
H.F. No. 2800

analysis unit in conjunction with the appropriate professional
organizations. If a practitioner continues bo perform
procedures that are inappropriate/ even after educational
efforts by the review panel, the practitioner may be reported to
the appropriate professional licensing board.

Subd. 4. [PRACTICE PARAMETER ADVISORY COMMITTEE.) The
commissioner shall convene a 15-member practice parameter
advisory committee comprised of eight health care professionals/
and representatives of the research community andthe medical
technology- industry. The committee shall present
recommendations on the adoption of practice parameters to the
commissioner and the Minnesota health care commission and
provide technical assistance as needed to the commissioner and
the commission. The advisory committeeis governed by section

15.059, but does not expire.

Sec. 4. [62J.33] [TECHNICAL ASSISTANCE FOR PURCHASERS.]

The health care analysis unit shall provide technical
assistance to health plan and healthcare purchasers. The wunit
shall collect information about:

(1) premiums, benefit levels, managed care procedures,
health care outcomes, and other features of popular health plans
and health carriers; and

-(2) prices, outcomes, provider experience, and other
information for services less commonly covered by insurance or
for which patients commonly face significant out-of-pocket
expenses.

The commi;.:;_oner shall publicize this information in an
easily understandable format.

Sec. -b. [62).34] [OUTCOME-BASED PRACVIE PARAMETERS.)

Subdivision 1. [PRACTICE PARAMETERS.) The health care
analysis unit may develop, adopt, revise, and disseminate
practice parameters, and disseminate research findings, that are
supported by medical literature and appropriately controlled
studies to minimize unnecessary, unproven, or ineffective care.
Among other appropriate activities relating to the development

of practice parameters, the health care analysis unit 3hall:
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(1) determim? wuniform specifications for the collection,
transmission, and maintenance of: health outcomes data; and

(2) conduct studies and research on the following subjects:

(i) new and revised practice parameters to be wused in
connection with state health care programs and other settings;

(ii) the comparative effectiveness o0of alternative modes of
treatment, medical equipment, and drugs;

(iii) the relative satisfaction of participants with their
care, determined with reference to both provider and mode of
treatment;

(iv) the cost versus the effectiveness of health care
treatments; and

(v) the impact on cost and effectiveness of health care of
the management techniques and administrative interventions used
in the state health care programs and other settings.

Subd. 2. [APPROVAL.] The commissioner of health, after
receiving the advice and recommendations of the Minnesota health
care commission, may approve practice parameters that are
endorsed, developed, or revised by the health care analysis
unit. Thf. commissioner is exempt from the rulemaking
requirements of chapter 14 when approving practice parameters
approved by the federal agency for health care policy and
research, practice parameters adopted for use by a national
medical society, or national medicalJ specialty society. The
commissioner shall use rulemaking to approve practice parameters
that are newly developed or substantially revised by the health
care analysis unit. Practice parameters adopted without
rulemaking must be published in the State Register.

Subd. 3. (MEDICAL MALPRACTICE CASES.] (a) In anaction
against a provider for malpractice, error, mistake, or failure
to cure, whether based in contract or tort, adherence to a
practice parameter approved by the commissioner of health under
subdivision 2 is an absolute defense against an allegation chat
the provider did not comply with accepted standards of practice
in the community.

(b) Evidence of a departure £rom a practice parameter is
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admissible only on the issue of whether the: provider is entitled
to an absolute defense under paragraph (a).

(c) Paragraphs (a) and (b) apply to claims arising on or
after August 1, 1993, or 90 days after the date the commissioner
approves the applicable practice parameter, whichever is later.

(d) Nothing in this section changes the standard or burden
of proof in an action alleging adelay in diagnosis, a
misdiagnosis, inappropriate application of a practice parameter,
failure to obtain informed consent, battery or other intentional
tort, breach of contract, or productmiability.

Sec. 6. Minnesota Statutes 1991 Supplement, section
145.61, subdivision 5, is amended to read:

Subd. 5. "Review organization" means a nonprofit
organization acting according to clause (k) or a committee whose
membership is limited to professionals-, administrative staff,
and consumer directors, except where otherwise provided for by
state or federal law, and which is established by a hospital, by
a clinic, by one or more state or local associations of
professionals, by an organization, of professionals from a
particular area or medical institution, by a health maintenance
organization as defined in chapter 62D, by a ‘nonprofit health
service plan corporation as defined in chapter 62C, by a
professional standards review organization established pursuant
to United States Code, title 42, section 1320c-l ec seq., or by
a medical review agent established to meet the requirements of
section 256B.04, subdivision 15, or 256D.03, subdivision 7,
paragraph (b), or by the department of human services, to gather
and review information relating to the care and treatment of
patients for the purposes of:

(a) evaluating and improving the quality of health care
rendered in the area or medical institution;

(b) reducing morbidity or mortality;

(c) obtaining and disseminating statistics and information
relative to the treatment and prevention of diseases, illness
and injuries;

(d) developing and publishing guidelines showing the norms
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January 24, 1994
MEMORANDUM

TO: Representative Bill Hudson

FROM: Patricia Young
Legislative Ans

RE:  Tort Reform Measures in Washington State
Research Request 94.116

You asked for information on the status of the tort reform act passed in Washington State
in 1986. Specifically, you wished to know whether the act has been repealed and, if so, for
what reasons. You also wished to know the current status of the tort movement across the
country.

The Washington State Tort Reform Act of 1986-one of the broadest reform acts in the
nation-contained a variety of provisions intended to reduce liability or to reduce damage
exposure for defendants. The major provisions included a cap on noneconomic damages,
periodic payments for awards of future economic damages, and elimination of joint and
several liability unless the defendants acted in concert, the plaintiff was fault-free, or the case
involved hazardous substances, generic products, or business torts.1 The act has not been
repealed, and the provisions continue Fargely in effect with the notable exception of the
Cap on noneconomic damages.

In 1989, the Washington Supreme Court ruled that the cap on noneconomic damages
violated ag,lamnffs constitutional r|dght to trial by jury. The elimination of joint and
several liability has been challenged” also, but neither stricken down nor repealed,
according to Mike Tardif, assistant attorney general, tort claims division, Washington Office

of the Attorney General.

'Among its other provisions, the Washington act prohibits liability if the injured person
was under the influence of alcohol or an illegal substance and the condition was at least 50
percent responsible for the injury.
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As elsewhere, Washington's reform measures have decreased the exposure of state and local
governments and reduced the payout for insurance companies. The effect of the measures
on insurance premiums, however, remains questionable. And whether reducing a defendant’s
liability or d_ama%e exposure justifies limiting a plaintiffs right to be compensated, or made
whole, remains the policy question at the heart of the tort reform debate. Brenda Trollin,
Erogram principal for labor and insurance issues at the National Conference of State

egislatures, notes that recent civil zustice activity has for the most part involved efforts to

repeal or reverse changes made to the tort system within the last few years.

For further information about the status of the tort reform movement nationwide, ﬁlease see
Legislative Research Memorandum 93.138 and attachments (included). Also attached to this
memorandum is a summary and discussion of the various provisions of the Washington act.

| hope this information is useful. If you have questions or need additional information,
please let us know.

Attachments
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New Law.

a. Osteopathic physicians and surgeons are
included in the statute and the term

"regular”™ modifying physician and surgeon
is removed.

b. A claimant must waive the privilege within
ninety cays of fiiing an action for
personal injuries or wrongful death, if

the claimant does not waive, he cannot put
his physical or mental condition in issue.

c. The privilege cannot be waived later than
ninety days after filing.

d. Waiver of the privilege as to one physician
or condition waives the privilege as to
all. The court can impose limitations on

the extent of this waiver.

Comments .

a. Failure to waive tne privilege within
ninety days will preclude a claimant from
putting his mental or physical condition
IN ISSUE.

b. After waiver, a pnys.ician can be contacted
and interviewed as a fact witness. See
Formal Opinion 1SO. A fact witness can

refuse an interview but an attorney cannot
forbid tne witness from speaking to
opposing counsel. See Wright v. Group
Health, 103 Wn.2d 192 691 P.2D 564 (1984).

c. Obtain a written waiver so that it can be
shown to treating physicians.

Effect. The change will simplify discovery in
some cases and might reduce the value of some
cases in which plaintiff could have previously
been able to frustrate or retard discovery of
critical damage information.
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Section 201. Attorneys fees

1. Present Law.
a. RPC 1.5 provides achical limitations on fees.
b. RCW 7.70.070 provides than the court shall

2. New

determine the reasonableness of each

party's attorneys fees in actions against
health care providers.

Law.

A named party in a tort action may petition
the court for a determination of the
feasonableness of tne party's attorney's

ee

There is a list of criteria for reasonaoisness
whicn is one same as tnose in RPC 1.5 and
RCw 7.70.070 except that it aocs the
considerations of whether the fee agreement
was written and tr.a client was aware of his
rignt to petition tne court.

3. Comment. Tne cic law on health care providers
appears to have seen little wused. Ir.e new raw is
broader because it applies to all tort actions.

4. Effect. The new law might be used in cases wnere
plaintiff's attorneys have a hig.n contingent fee

in a .case which receives a large settlement or
verdict.
Section 301. Limitation on ncn-economic or "pain and
suffering"™ damages
Tnis will be discussed in a separate section
below .
Section 40L. Appot ...unmant cf damages among tortfeasors
This will be discussed in a separate section
be Low.
Section 501. Bar to action by person committing

felony



1. Present Law. There is no law barring or

limiting tort suits by persons injured while
committing a felony.

2. Mew Law. "It is a complete defense to any action
for damages for personal injury or wrongful death
that the person injured or killed was engaged in
the commission of afelony, if the felony was
causally related to the injury or death in time,
place, or activity, However, nctr.ing in this
section shall affect a right of action wunder

42 U.S.C. Sec. 1983."

3. Comments .
a. It is wunclear whether the qualification cnat
the felony be related tc the injuryin
"time, place, or activity" is meantto limit

or expand the defense.

c. An unanswered question is whether the
plaintiff must have been convicted of the

felony or wnecher the felony could ne proven
in the tort action.

Section 502. Changes tc statuta oc limitation for
neaith care injuries

1. Present Law. RCW 4.16.350 provides generally that
actions against health care providers for
professional negligence must ce commenced within
three years of the act causing ingury or one year
after discovery, but in r.o event after more than
eight years.

2. Mew Law.
a. The statute of limitations is tolled if there
is proof of fraud, intentional concealment,

or presence of a foreign body not intended to
have a tnerapeutic diagnostic effect or
purpose (e.g. sponges).

0. The knowledge of a custcaiai parent or

guardian is imputed to a person under the
age of eighteen.



3. Comment. The principal change is the attempt to

make minors subject tc the same stacute of
limitations as adults. The change is meant to
lessen the insurance problems of obstetricians
ana pediatricians who are now liable for up to
26 years.

Section 601. Changes tc regulation of indemnification

aareements

1. Present Law.

a. RCW 4.24.115 provides generally that,
indemnity agreements in construction or
repair contracts for real property that
indemnify for liability for bodily injury
or property damage are void if the damages
result from the sole negligence of the
indemnitee.

b. Indemnification agreements attempting to
circumvent wocxers compensation immunity are
enforceable only if they cleariy and
specifically waive the immunity either by so
stating cr by specifically stating tnac the
indemnitor assumes liability for actions by
its own employees. Brown v. Prime
Construction Co.. 102 wn.2a 235, 684 P.2d
73 (1984).

2. New Law.

a. Indemnity agreements covered by RCW 4.24.115
are enforceable only to the extent of the
indemnitor's negligence and only if the
agreement expressly provides therefor.

b. Any waiver of an employer's workers
compensation immunity must be "specific and
express" ana "mutually negotiated" by the
parties

3. Comments.
a. Tne changes seem to have been largely

provoKed by the rising tide of liability
lawsuits and the increasing tendency of
general contractors to force subcontractors



to indemnify them for allegedly concurrent
negligence .

b. Indemnification agreements must contain the
new limitacion or they are not valid.
C. The requirements for waiving workers

compensation immunity are now different from
those specified in Brown, supra.

4. effect.. The changes could have a significant
effect on state and local governments which often
require contractors tc indemnify them for liability
lawsuits related tc construction of higr.ways and
other public facilities. The result could be an
increase of litigation and expenses for government

in this state.

Sections 701-702. Changes in the special builders
statute of repose

1. Present Law.

a. RCW 4.15.310 provides generally tnat claims
arising from construction, repair, design,
etc. of improvements on real property are
barred if they do not accrue within six
years of substantial completion of
construction or termination of services,
whichever is later.

b. RCW 4.16.160 excepted "actions brought in
the name or for the benefit of the state”
from the six year statute. See Bellevue
School Dist. v. Bratler Canstr. , 100

Wn,2d 776, 675 P.2a TT2 (T9a4).

c. Manufacturers also have the benefit of the
six year statute. Highgmith v. J.C.
Penney, 39 Wn. App. 57, 691 P.2d 976
(1984) (defective escalator).

2. New Law.
a. The six year statute now atplies to actions
by the state, "overruling” Bellevue School

District, supra



b. The six year statute no longer applies to

actions against manufacturers, "overruling"
Highsmith, supra.

Section 801. Periodic payment of awards for future
economic damages

This will be discussed in a separate section below.
Section 901. Limitation cf negligence per se
1. Present Law.

Violation of a statute or regulation with
the force of law could be negligence per se
if certain criteria are met. See Mina v.
Boise-Cascade Coro., 104 Wn.2d 696" 710
P.'2d 104 11985).

2. New Law.

a. Violation of a statute, ordinance or
regulation is not negligence per se except
for statutes, ordinances, or regulations
related to electrical fire safety, smox.e
alarms, or driving under the influence of
intoxicating liquor or drugs.

b. Violations of statutes, regulations ana
ordinances can be considered by tne trier
of fact as evidence of negligence.

2. Comments .

a. The new law outs statutes, ordinances, and
regulations with the force of law in the
same category as regulations without the
force of law. See Engen v. Arnold,

61 Wn.2d 641, 379 P.2d 990 (1963).

b. The cnange does not affect tne rule that a
statute may create a private cause of action.
See Loveriaoe v. Schillbera, 17 Wn. Add.
96, 561 P.2d 1107 (1977).

Effect. The abolition of negligence per se will
likely have little effect on many actions because
both plainciff and defendant violate statutes,
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1. Present Law. There are no special rules on
liability of directors and officers of non-profi
corporations, school districts and hospitals.

2. New Law.
a. Directors and officers of non-profit
corporations and superintendents of school
districts are not civilly liable for acts

or omissions in the scope of their official
capacities wunless the acts or omissions
constitute cross negligence.

fc. Directors of hospitals are not individually
liable for injuries by a health care
provider given privileges unless the grant
of privileges constitutes gross negligence.

3. Comments.

a. The gross negligence standard may not be
much better than a regular negligence
standard.

b . Does the provision that directors and
officers of non-profit corporations and
school districts not be "civilly liable™"

mean that tne new law also governs such
things as discrimination actions'?

Sections 906-909. Insurance provisions

The insurance commissioner must adopt
regulations requiring casualty insurance companies
to form a market assistance plan tc assist persons
and entities in obtaining casualty insurance.

The insurance commissioner is required to
determine if policynciders should receive a credit
in casualty rate filings.

The insurance commissioner, as chairman of the
the tort reform, study commission, must require tne
task force to study the effectiveness of joint
underwriting autnorities through the United States.

The insurance commissioner must report to the
legislature by 1/1/91 on the effects of this act on
insurance rates, availability and the impact on
the civil justice system.



M. Sections 910 and 912. Effective date

Except for sections 202, 601 and 904, the act
applies to all actions filed on or after 3/1/86.
Section 904 (school districts) takes effect
immediately.

N. Section 911. Severability
1. Section 301. Limitation on non-econemic damages
A. Present Law. There is no limitation on non-economic
damages as such. Punitive damages are against
public policy in Washington. See Barr v.

interbay Citizens Bank, 96 Wn.2d 692, 649
?.2d 827 (1981).

B. New Law.

1. A claimant seeking damages for personal injury
or death cannot recover a judgment fcr non-
economic damages -which exceeds the result of
multiplying u.43 times the average annual
wage and times tne life expectancy cf the
oerson incurring the non-economic damages.

a. Tne average annual wage is the wage
determined under RCW 50.04.355.

b. Life expectancy is determined by tables
adopted by the insurance commissioner.
A claimant's life expectancy cannot be

less than fifteen years.

c. Non-economic damages are defined to be
subjective non-monetary losses, including
such things as pain and suffering,
mental anguish, ana disability and
disfigurement. Economic damages are

also defined, but this term is not used
in this section.

2. Derivative claims, such as loss c¢cf consortium,
asserted by persons who did not sustain bodily
injury are included within the limitation or.

claims for non-economic damages arising from
the same bodily injury.

10



3. The jury is not informed of. the limitation on
damages.

Comments.

1. The average annual wage is used to determine
unemployment benefit amounts, It is determined
by June 15 of each year from data for the previous
calendar year by the Research and Statistics
section of the Employment Security Department.
The average annual wage for tne past five
years is as follows:

Year Wage Increase
1985 18,699 3.4%
1984 18,092 1.8%
1983 17,771 1.4%
1982 17,533 4.0%
19 81 16,855 3.8%
2. The new law does not indicate whether the

wage figure wused 1is tne figure for the year
of the injury or the year of the verdict.
This could make an appreciable difference in
the typical tort case which is tried four or
five years after the injury.

3. There might be some question concerning
whether the limit is meant to apply to all
personal injury claims or only to "bodily
injury" claims. This might make a

difference for such claims as false arrest
and defamation.

4. The new law does not specify how tne limit
will be apportioned between tne principal
claimant and ar.v derivative claimants or
among tne various derivative claimants.
Some claims might also raise the question

cf whose life determines the limit, e.g.,
a claim by a surviving spouse and children
for "derivative" injuries rather than injuries

of the deceased.

5. One state has upheld a limit on non-economic
damages ir. medical malpractice cases and
one state has invalidated sucn a limit.



See Fein v. Perm?.nenta Medical Group/

695 P.2a 665 (Cal ., 1985) (upneia);"Carson
v. Maurer, 120 N.H. 925 (1980). The
Washington law is different because it
applies to all personal injury actions, it
has a relatively high limit, it is adjusted
for inflation, and it varies with age,

6. See Appendix A for an example of a calculation
of the Ilimitation.
D. Effect.
1. Implementation of the Ilimit will require an

itemized jury verdict form which most
defense lawyers believe is an advantage for
plaintiffs

2. Plaintiffs' attorneys argue that the limit
penalizes the most severely injured claimants
more than other claimants. This is probably

not true because the severe injury cases
usually have large claims for future medical,
wage loss, and care costs. Currenr. practice
allows these costs to be inflated or over-
stated to sucn a degree tnat non-economic

damages become less significant. The
greatest effect of the limit probably would
be in small to medium size cases without
large future damages. It might make these

cases more prediccable and easier to settle.

3. The Ilimit will likely tend to make plaintiffs
place more emphasis or. economic damages.
Since these damages are more strongly based
cn fact, it might be somewhat easier to defend
some claims.

V. Section 401-403. Apportionment of damages among tortfeasors
A, Present Law.

1. Joint and several liability requires a tort
feasor to make full compensation to a
plaintiff if he is the proximate cause of an
indivisible harm to plaintiff. The practical
effect is that a defendant with I\
responsibility car. be sued and made to pay

12



all of a plaintiff's damages while the
defendant(s) with 99% responsibility are
not sued.

2. *f a defendant pays more than his fair share
by way of verdict or a settlement which
extinguishes co-defendant(s)' liability,
defendant can sue co-defendanc(s) for
contribution. This has no value if co-
defendant(3) has no assets. Chapter 4.22 RCW

3. If a defendant settles with a plaintiff but
does not extinguish co~defer.dar.t(s) liability

co-defendant( sl receives a credit against
the eventual verdict for the amount of the
settlement (or the reasonable value of it if

it was too low). C.'.apter 4.22 RCW.

4. If an injured worker covered by workers
compensation receives a recovery from a
"third party",- 75% of the recovery must be
repaved to the Department of Labor and
Industries wuntil its lien is repayed.

Chapter 51.24 RCW.

New Law.
1. Each defendant is liable only for his
percentage of fault compared to ail tne

fault which contributed to the injury,
including the fault cf non-parties, released
persons, immune persons, and ether persons
with defenses .

a. The trier of fact determines the
percentage of fault attributable to
all persons who have fault.

b. Judgment is entered against each

defendant for that defendant's
proportionate share of fault, but
judgment is not entered against
released or immune defendants or
those that prevailed on a defense.

2. A defendant is responsible for payment cf
another person's share of damages when they
were acting 1in concert or when the person
was the defendant's agent or servant.

13



3. If a claimant was not at fault the defendants
against whom judgment was entered are

jointly and severally liable for their
proportionate share of damages, Contribution
continues to apply to the joint and several
liability.

4, The new law does not affect actions related

to hazardous wastes or substances, solid
waste disposal sites, tortious interferences

with business contracts or relations, and
manufacture or marketing of a fungible
product in a generic form,

3. If an immune employer or co-employee are
found to be at fault by the trier of fact
in a third-parry action, the injured worker
does not have to repay his workers
compensation benefits and can continue to
receive benefits despite his tort recovery.

Comments .

1. The new law will likely require a verdict form
listing all persons against whom defendants
have produced evidence of some fault. An
alternative would be to list only parties on

the verdict form and allow the jury to
allocate less than 1004 of the fault to those
parties with the remainder of the fault
presumably being assigned to the immune
persons, non-parties, etc., who are not on
the verdict form.

2. The new law makes a defendant: responsible only
for his share of fault except for some joint
and several liability exposure if the plaintiff

is innocent.

3. Immune persons, released parties, non-parties,
etc., are always assigned tneir share of
fault which other defendants do not have to
oav for. Sve-" an "innocent" plaintiff aces =

not receive an award for the shares assigned
to these perscns--he has joint and several
liability"only against defendants against-whom
judgment is encerea. This is narrower than
present law.

14



4. See Appendix 3 for examples of the apportionment
of damages among tortfeasors.

D. Effect.

1. The effect of tne new law on state and local
government liability should be favorable.
For instance, in multi-party highway cases,
a comparatively negligent plaintiff would
liKely receive only a small award from the
highway agency, even if the other defendants
had little insurance.

2. Trial lawyers argue that several liability
will inhibit settlement and increase court
congestion. They contend that plaintiffs will

not want to settle if the jury could assign
a larger percentage of fault to the released

party. This might not be true in cases where
plaintiff, is also negligent and a defendant
will settle for insurance limits--whether

that defendant is at trial or not, the jury

can assign to him his proportionate share of
fault and there is no joint and several
liability. It is also possible that the
prospect of several liability will simply

reduce the settlement value of cases against
deep pockets rather than frustrating settlements.

3. Several liability may reduce the number and
value c¢cf workers compensation third-party
lawsuits. Few injured workers will be
innocent and thus it is likely that

significant shares of liability in third-
party actions may be assigned to immune

employers, fellow employees, and safety

inspectors,

a. The reduction in value caused by several
liability might oe partly offset by the
continuance of worker's compensation
benefits authorized if the employer or
co-employees are determined to be at

fault.
b. An injured worker who is "innocent"
will receive a windfall if the employer

15



or co-employee have only a small share
of fault. The worker will receive
both workers compensation and a large
tort recovery.

Section 801. Periodic payments for awards of future
economic damages

Present Law. Future economic damages are payed in
a lump sum. RCW 4.56.240 permits a court to enter
judgment requiring a jury verdict to be payed in
the form of an annuity if the court finds that the
injuries totally and permanently disable the
plaintiff

B. New Law.

In a personal injury or property damage action
based on fault, where the verdict is $100,000
or more, the court must, at the request of a
party, enter a judgment requiring periodic
payment of future economic damages.

a. 2ach party must submit a periodic
payment proposal. The contents of
the proposal are specified by tne
law.

b. Security required by tne judgment
must be posted within 30 days or the
judgment for future damages will be

entered as a lump sura.

c. The court has the discretion to enter
a judgment for periodic payments
which the court finds best provides for
the claimant's future needs. The
judgment can be modified because of
hardships or unforeseen circumstances.

3. If the judgment debtor fails tc make a timely
periodic payment, the judgment creditor may
petition the coarc for an order requiring the
remaining payments to be made in a lump sum
which will be the present value of future
payments .

16



4. When the judgment creditor dies, a party can
petition the court to award and apportion
unpaid future damages except for damages for
loss cf future earnings- Payment for future
earnings continues.

5. The security reverts to the judgment debtor
when the periodic payment judgment is
satisfied

Comments .

1. This section of the law requires an itemized
verdict form if it is to be used.

2. The new law will permit a defendant to
request return of medical and care costs
which are unexpended whenplaintiff dies.

3. Plaintiff has to bear the cost of pursuing
the judgment debtor in the event of a
default. The law does not require the

court to order a lump sum payment in the
event of default.

4. Periodic payments may be more helpful to
self-insured government defendants than they
are to private defendants. Government
defendants might not have to post security
and can easily pay over time. Private

defendants have to pest security and may
lose it and have to assume the payments if
their insurance company defaults.

5. Trial lawyers argue that this section requires
a double reduction to present value. The
contention is that future deunages are reduced
to present value by the jury ar.d than, in
effect, reduced again when they are payed out
over time. This argument is wvalid only if
one assumes tnat courts will continue to

require reduction to present value of future
damages when they knew that future damages
may be paid out over time. This is probably
not a reasonable assumption.

5. Periodic payments of future damages are not
mandated unless a party requests them. Since

17



few plaintiffs will likely request such
payments , defendants can decide whether the
advantages of periodic payments outweigh'd
their inconvenience on a case by case basis

D. Effect.

J- Hie vavjuuinaujyjpl ofF- the Klnj.fso @i s~ ectdueyic
damages and the periodic payment of future
economic damages will squeeze large contingdent
fees and-may give plaintiffs additional
incentive to settle.

2. The uncertainty that damages for future
medical and care costs will ever be
collected (plaintiff may remain healthy or
may die early) might lead plaintiffs to
attempt to make larger wage loss claims
and reduce medical and care claims.

Conclusion. The tort reform act is the broadest attempt at
tort reform in the United States at this time. While the
act does not deal with governmental liability concerns
directly, ir will likely have a major effect on the govern-
ment as a deep pocket defendant. However, the act does not

apply to actions filed before August 1, 1966. Therefore, the
full effect c¢cf the act will not be felt for several years.
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You asked for background information on the issue of tort reform nationwide You also
requested an overview of reform measures in Alaska, and wished to know the current status
of tort reform in the state.

In this country, the civil justice., or tort, system has become closely bound with the doctrine
expressed by Supreme Court Justice Oliver Wendell Holmes that for every wrong there is
a remedy. ~This idea—that persons who are injured or suffer damages as a result of
negligence on the part of others have the right to be compensated, or made whole-bccaiae
a major issue in this _countr?/ during the "1970s and again in the 1980s when liability
insurance became significantly more costly. During those periods, many states passed
measures affecting one or more aspects of the tort system in efforts to limit ||ab||.|tg. for
injury or damage and thereby to increase the availability and to decrease the cost of liability
insurance.

Civil justice reform is one response to what has been termed the liability insurance “crisis."
Other legislative approaches include insurance regulation and risk management.

Civil justice reform, expressed by limits to liability, is generally opposed by trial lawyers and
consumer and victim advocate _orqanlza.tl_ons but championed by business, insurance, and
medical interest groups. Historically, citizens could not sue the crown (or in this country,
the government), hut as sovereign” immunity has diminished, governments have shewn
mcreasm? interest in such limits as well. During 1986, at least 10,000 bills were introduced
and 44 states enacted legislation either general In nature or tar etmg specific areas such as
medical malpractice or product liability. In 1987 more than 13,000 bills were introduced,
with the focus on immunities-from sovereign immunity extended to counties, cities, and
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in 1992 and only one passed in 1991.5 In fact, according to Ms. Trolin, current civil justice
activity for the most part involves efforts to repeal or reverse changes made to the tort
system within the past few years.b

Because reform measures have provided little or no discemable relief to the high cost of
insurance, Iegilsl_atlve activity in civil justice reform has declined and the focus has shifted
more to regulation of the insurance industry. In general, states adopted a "wait and see"
attitude and many, including Alaska, established task force committees to study the impact
of tort reform measures and to consicer re%ulatory actions to moderate future insurance
crcles. That shift in focus was Eunctuated_ y the 1988 antitrust lawsuit filed by 19 state
attorneys general, including Alaska’s, charging that four of the largest insurers colluded to
fix prices and limit commercial and general” liability coverage. "The Supreme Court is
expected to rule on the case by summer, and the face of the $30-billion-a-year insurance
industry could change significantly if the ruling is in favor of the states.

Tort reform measures dating back to the mid-1980s were recently charted for individual
states in a sidebar to Margaret Cronin Fisk’s "The Reform Ju%gernaut Slows Down," The
National Law Journal, November 9, 1992, Information for the chart, entitled "The Tort
Movement's Progress Across the Nation," {p. 35) was provided by the American Tort
Reform Association, the Association of Trial Lawyers of American, “and the office of the
general counsel of the American Medical Association. Another sidebar to the same article,
entitled "Record on ‘Reform’ Mixed in the Courts," (p.34) lists major decisions on damaPe
caps, collateral source restrictions, and mandatory periodic payments. Ms. Fisk's article,
along with two other recent National Law Journal articles, "Tort Tales Lash Back," AuI?ust
3, 1992, and "Debate Still Rages on Torts," November 16, 1992, provide an excellent
overview of the tort reform experience. All are included in Attachment A.

Tort Reform in Alaska

Alaska's major tort reform measures were passed as Senate Bill 377 in 1986 (_Chaia_ter 139
SLA 1986%, which resulted in most of the current AS 09.17, Limitations on Civil Liability
see Attachment B). Among the provisions are a $500,000 cap on non-economic damages
with disfigurement and severe physical impairment as exceptions); no Punmve damages
unless supported by clear and convincing evidence; periodic payments of damage awards;

'"Margaret Cronin Fisk, "The Reform Juggernaut Slows Down, The National Law
Journal, November 9, 1992, p. 1

"Trolin, telephone conversation, February 1993
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and Related Articles
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FINAL REPORT OF THE HOUSE LIABILITY TASK FORCE
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PRIOR LEGISLATIVE EFFORTS

The issue of ljabilit rnsurlance avarlabrlrty first surfaced
In Alaska In the e r| 1970's., y Ihe medical
ommunrtg conclud e that Iergusla rve relief was requrred A
| creating, a ornt Unde rrtrng Association Passe
rs ature durrn%v e 1975 sessl but was vetoed NP/
ernor Hammonu Whq Instead rea ed he Gover or?< edical
aI ractrce commissi n to stu ;{ roblem an e
[)ecommen tions to che e%\f ure See atta%hed On the
asis of this re ?rt an owrng extensive .hearings on the
matter, the islatyre enacted a comprehensive program
which set the basic medical malpra trcra clarm system in
0p eratron td?y a] which created Me rca] nrtx
CJ poration o aska, a primary medical ma ractrce insurer
req urred Alaska dﬂctors to participate as a
ndition o censure This latter proyision was repealed
1978 where participation was made voluntary.

There were no, ?rdnr ficant addrtronal developments until 1986
Yv } ge ature ased "Tort R % eh%rs ation
argely in response to doctors and others who were concerned

al
¢O
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by the Legislature
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e
cou ot be resolved, However e vote rsca rove
Novem er 1988 aH initigtive wh re Inated |oint ||ab|||ty
for tort and other actions invo vrng ault. reIa ed
Brovrsron limiting attorney conting ncr( fees was d sallowed
v the Lieutenant Governor and is now the subject
litigation,
In. 1989, there was another unsuccessful attempt to pass
addrtona‘ tort reform Vaws wn ech led to HR 18 d Phrs Task
Force. Most of the controversjal issues remain unreso lved
following the frnal ses?ron of the ﬁrxte nth Alaska
Lelgrslat re. However ase note f at the Le%rslature did
make sey eraI Im ortant C a ges to laws 9 e
re%PIat on of go esFrona onduct ? articularly the medical
profession (See'the final version of HB 146).

SUMMARY AND RESULTS OF TASK FORCE EFFORTS

At i%s first meeting Task Force members, tired of relying on
ane d otal evrdence coneldbded t ere was a need to

estal a common actua asls their consrderatron 0f
the issues. Accord rngy 51 list o[ res o ic

questrons Was gre lr collective ask . Force with
Instruct r ns t orce Specral ounsel David Rogers, to
develop Ip (Prrate information in_response to chose
quesCrons and eporc back Co the Task Force as soon as

Page - 2



possible for further discussion. The result of this fact
gathering effort is contained in a seventeen volume
submittal incorporated herein by reference. These
attachments contain the best information available at the
time primarily from "non-partisan" sources. For a detailed
discussion of how the information was developed and what
each packet contains see attachment # 1. A "Highlight
Summary"™ is included as Attachment #2. A detailed summary of
the information is contained in Attachment jf3.

At its second meeting this information was summarized and
presented to the Task Force by David Rogers with
participation by representatives of state agencies and
others and considerable discussion by Task Force members. At
its final meeting a problem/solution format suggested by
Rep. Fran Ulmer was reviewed but no final action was taken
due to an inability to obtain consensus on most of the
issues.

Nevertheless, at the request of Chairman Cotten, several
Task Force members did offer their written conclusions and
observations which are included as Attachment #4. While
attitudes about what the problem is and what you can do
about it are divergent, it is important to note that based
on these written comments and comments made during Task
Force deliberations, there appears to be agreement on two
critical points:

1) THERE IS A NEED TO FURTHER CONSIDER ALTERNATIVE DISPUTE.
RESOLUTION MECHANISMS WHICH MAY REPRESENT AT LEAST A PARTIAL
SOLUTION TO MANY OF THE PROBLEMS IDENTIFIED BY CRITICS OF
THE PRESENT SYSTEM INCLUDING: UNREASONABLE DELAY, EXCESSIVE
COSTS OF LITIGATION, UNPREDICTABILITY AND FAIRNESS OF
COMPENSATION AND LACK OF ACCESS TO THE COURTS; and

2) THERE IS A NEED FOR FURTHER INFORMATION AND ANALYSIS OF
ISSUES CONCERNING THE INSURANCE INDUSTRY AND REGULATION OF
PROFESSIONAL CONDUCT.

CONCLUSION

Despite the frustration expressed by several members of the
Task Force about our inability to draw final conclusions,
there is general agreement that the materials gathered and
reviewed over the past year have brought us one important
step closer to a collective understanding of the problems
and potential solutions faced by policymakers and the public
in the civil justice arena. And by establishing a common
factual basis that frees us from the never ending battle of
anecdotal claims, the work of the Task Force should help
decisionmakers narrow the focus of future discussions.
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Crown Court.

Mr. Comery died in a car accident in 1987.
Charges against Mr. Page were dropped last
year during a pretrial hearing because he is
terminally ill (B/,
June 13, 1988).

The criminal trial,
which could last
three months, is the
climax of 6V: years of
investigations since
allegations were first
made by Alexander
& Alexander Ser-
vices Inc. in a lawsuit
filed in High Court in
Lonoon in Septem-
ber 1982 against the
four former Howden
officials and Mr, Posgate.

A&A acquired Howden. which managed
Mr Posgate s syndicates, in 1982 for S299.9

Mr. Grob

1981).

Th)e Howden scandal later was the subject
of Lloyd's disciplinary hearings, which led
Lloyd's to expel Mr. Grob and Mr. Carpenter
from the market and suspend Mr. Posgate for
two six-month periods (Bf, July 22, 1985).

The three defendants and Mr. Page were
arrested in July 1987 (Bf, July 20, 1987).

Lloyd's underwriter Colin Hart, who was
arrested at the same time and faces six
charges of dishonesty in regard to the How -
den affair, will be tried at a later date (Bf,
May 1)

During his opening arguments, Mr. Hill,
the Crown prosecutor, said the four Howden
officials and Mr. Posgate used the funds
misappropriated from Howden and from Mr.
Posgate's syndicates to “secretly” buy 51%
of the Banque du Rhone et de la Tamise, a
Swiss bank that had been owned by How-
den.

The four Howden officials and Mr. Posgate

Business Insurance, May 8. 1989 / 3

INn Howden trial

Swiss bank through a private “syndicate” so
their names would not be disclosed lo the
rest of the Howden board, Mr. Hill alleged.

“Their silence was deliberate,” Mr. Hilt
told the jury.

The four ex-Howden executives and Mr.
Posgate might have retired with “their dig-
nity and reputations untouched™ in January
1982 when A&A bought Howtien, said Mr.
Hill.

However, A&A discovered that one of
Howden's underwriting subsidiaries was
suffering "substantial losses” from reinsur-
ance written for Mr. Posgate's syndicates,
said Mr. Hill. The Posgate syndicates showed
50 million pounds ($85.5 million at appropri-
ate exchange rates) in underwriting losses
from computer leasing insurance, some of
which had been ceded to Howden subsidiary
Splrgjere Drake Insurance Co. Ltd., Mr. Hill
said.

A&A ordered its auditor, Deloitte Haski

million in cash and slock (B/. Sept. 28.
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Torttroub

unconstitution al

W ashington

By GLENN HUNTLEY

OLYMPIA. Wash.—A portion of a 1986 Washington law
that caps non-economic damage awards is unconstitu-
tional, the state Supreme Court has ruled.

The court ruled 6-3 that the cap on non-economic dam-

ages violated a plaintiff's right to
trial by jury.

Washington's tort reform law—
which included the non-economic
damage cap and eliminated joint
and several liability in many cases
—was one of the most sweeping tort
reform measures enacted by any
state (Bf, Aug. 18, 1986),

The Washington ruling indicates
"a f'»r amount of hostility in the
courts" to state-imposed limits on
damage awards, said Martin F.
Connor, president of the American
Tort Reform Assn.

Tort law s

By MICHAEL BRADFORD

AUSTIN, Texas—Thousands of
manufacturers are considering halt-
ing operations in Texas because of
the state's product liability laws, a
controversial study says.

In addition, some 3,000 companies
have decided not to introduce new
products because they are afraid they
will be sued in Texas, the study says.

Furthermore, "liability costs" have
contributed to the layoffs of some
30,000 T xas workers, the study says.

The study was commissioned last

cap

hurt Texas

purchased a majority of the shares in the

on dam ages

"l thowght we

year by the Texas Civil Justice
League, a tort reform advocacy
group, and conducted by M. Ray Per-
ryman, a Baylor University cr - emist
and head of a Waco. Texas, consult-
ing firm thnt bears his name.

Texas Gov. Bill Clements, citing the
study, is calling for ‘Vecisive change"
in the state's product liability laws.

The study proves that the current
laws have had a negative impact on
the creation of jobs and are negating
gains from corporate relocations to
Texas, Gov. Clements said last month
in a speech before the Texas Assn. of

business

Continued on page

| e A

Prior to the April 27 Washington decision, courts in 11
states had ruled on the constitutionality of damage caps,
with a recent decision by the Kansas Supreme Court
tipping the balance in favor of tort reform by a 6-5 mar-
gin, Mr. Connor said
had a trend going, and then Washington

{BI, April 24; March 20).

pulled the plug,” Mr. Connor said.
Indeed, the tide may be shifting
against caps on damage awards,
said Bill Wagner, president of the
Assn. of Trial Lawyers of America.
“It's beginning to be a trend
throughout the country for courts to
closely question these artificial
limits," Mr. Wagner said, adding
that the Washington ruling “will be

frequently cited by other courts.”
The decision came in a case
brought by Austin Sofie, a former

pipe fitter who had sued asbest
%ontlnue on page%?

Study

Business.

Legislation to reform the state's
product liability laws, H.B. 15, spon-
sored by Rep. Curtis Seidlits, D-
Sherman, has passed the Texas House
and was being debated last week in
the Senate.

The bill would establish new stan-
dards of proof in product liability
lawsuits, allow judges to assess a
portion of the responsibility for a
product-related accident to the
claimant and install a two-part trial

Syotem (AL WY dniRtied o age 47
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NATIONAL INSURANCE
CONSUMER ORGANIZATION

The liability Insurance Crisis is an Insurance RxfalLsn

Prepared Remarks cf J. Rbert Hunter, President, Iferticnal Insurance Ctrsumer Organization
Fenner Federal Insurance ikdministratcr

There is a national crisis in liability insurance* In state after state, dcccors,
lawyers, axcuntants, dentists, municipal, county and state governments, hospitals, day-care
carcers, school districts, rurse-micwives, dlrectcrs and officers of cccpcrauirrs, small to
mid-sized businesses and a wide variety of otter eccnsniic enterprises report. massive premium
increases, mid-term changes in contract terms, refusals to ranew policies, and the inahility to
find liability insurance at any price.

Qudrtunately, tie debate and policy prrpnmls to alleviate tha liability insurance crisis
rsve focused almost singlemirtiedly cn cnly ere asset of the problem, possible deficiencies in
the tcrt system- In particular, the 'buick-fix1 that', seems to be gaining favcr emphasizes
limitaticrs cn victims ru”~tts fo recover damages. Liability limits, caps cn ncrteoocmic
carnage, charges in the statute cf limitations fcr lawsuit and ether charges under the rubric
of 'tcrt reform"” have become the centerpieces of the recoramaadaticns of many state task forces.

Ignored in this "ru™t to judgraaat" is a part cf the problem at lease as significant and
r*=H~jry: far mere important than anything happening in the nation's ccxirtrooms: the way the
insurance industry routinely conducts its business. Our initial analysis of the prcblem leads
cs to <*rmyMiiYTP. that ii insurance industry practices could be modified by enhanced regulator/
vigilance, the part cf the liability insurance prcblem renaining to be solved by tart reform
would be small indeed. In brief, we believe that the liability insurance crisis is primarily

an insurance problem.

344 Commerce Street
Alexandria. Virginia 22314
(703) 549-8050



In our view, the primary reason the liability insurance crisis has so suddenly
ratsrializad is that the insurance industry practices 'tash-flow underwriting.L Whai interest
rates and therefore invistmsnt returns are high, insurance companies taxi to accept riskier
exposures in order to acquire more investable premium and less reserves. During the hign\
interest rate period of the recent past, company earnings were high because investment income
offset any underwriting losses associated with riskier lires of insurance. Insurance cmsumers
round easy insurance availability and relatively low premiums.

Ultimately, of course, losses had to be paid. When that correspcndad with the declining
inrerest rates and investment yields of the pest two years, companies attempted to both raise
premiums and shea themselves cf riskier business lines. Underwriting lesses now dominate
investment earnings, spectacularly hirE*ar premiums have become the order cf the day, and
rr.g-inpcy; after business finds itself somehow "\cninsurahle”, evai though it has had few, if any
claims against it,

lhe and result of this cyclical behavior is significant instability in the market: when
inrarest rates and investment income are high, insurance companies offer riskier coverages at
discount prices, but whan the ccrsecpert lesses must be raid and interest rates and investment
income drop, there are dramatic premium increases and cancellations of certain exposures
regardless of price.

Indeed, we see today'ls crisis as repeat performance of the mid-1970s liability insurance
crisis, a crisis which fallowed a similar period of very high interest rates and rapid decline.
Just as is the case today, the insurance industry pointed to the courts as the primary culprit
and secured a number of "tort reforms" in various state legislatures. Yet, ten years and tcrt
reform later, tha problem is beck in spades, damaging state eccncmies, reducing the supply of
necessary pwipesc. and govemmaTtal services and gsierally causing economic disruption in state

after state!



Cur analysis of the problem leads us to conclude that tort reform is no panacea far the
liability insurance crisis. ~jinnrcved regulatory cmtrol® er insurer costs ard rates will also
be essential. Significant changes in interest rates are a routine part cur economic

CcnsecustiLy, if real underwriting risks, e/en if they are reduced by tort reform,

are neglected or ignored by insurance carriers in high interest rate periods, subsequent
periods will continue to faring extreme instability to the pricing and availability of insurance
coverage.

In our view, States should more carefully_examine both the level and allocation of
Minsurance company expenses as a part of the rata review and apprc”™al process. Are the expenses
(ether than losses) that insurers are seeking to recover through higher insurance rates in a
carticular state reasonable aid are they directly_asscrri.ai.~d withjtr.a_partiallar line of
liability insurance at issue? Or, are they excessive or do they include expenses that should
be attributed to other insurance lines or tn other states? In setting rates, property/casualty
insurers seldom document cr itemize their claimed operating expenses. Rather, they simply
allocate these costs between irsurarua lines and states in prcpcrticn to premiums, itorecver,
there is little if any regulator/ attention to the appropriateness of specific expanse items.
Finally, to the extent that increased litigicusness ard higher claims do have a role in
the recent rash of premium increases ard withdrawals from insurance markets, it is unclear just
how dominant these factors have actually been relative to the regulatory issues concerning cost
determination and rate ccntroL While same insurance companies have experiaroed major lasses
in their liability insurance lines, it is notat all clear that these losses warrant the large
rate increases ard drastic exposure limitations that insurers are curraitly seeking:
It is indeed possible that the insurance industry is simply "going cue on strike",
exaggerating its current financial position in an effort to pressure legislators to create a

Lower risk environment far their business operations. While the insurance companies argue that



tbs tcrt system has created a situation cf extreme financial distress necessitating major
premium increases and coverage termination, we point to the spectacularly good performance of
prqcerty/cesLalty insurance company stock ever the last decade, particularly in 1985. This
year, the increase in Best's Index of property/casualty stocks has more than doubled the
increase in the Dow-Jcnas Industrial Average, a performance hardly indicative of a troubled
industry. Such stock rnadoet performance implies that Wall Street sees the insurance industry's
problem as a transitory phenomenon rather than a cesic, fundamental prcblem rooted in a new and
riskier legal environment.

In summary, it is noc at all clear that the primary cause of the liability insurance
crisis is to be found in our legal, system or that tart reform is all.that will be required to
solve it. Cur analysis of the issue indicates to us that attention must be given to both the
regulatory and tcrt sidp. of the problem in order to craft a fully responsive public mlicy
response to the prcblem. Before states further reduce victims rights with liability limits,
caps, and ether quick fixes, tbs part of the problem caused by insurance industry practice ard
behavior should be identified and corrected.

FCR MTHTTOPFF. INFCRHmMCN CTNmZT:

J. Pchert Hunter, President, NICD, 703-549-8050

Thomas C Borzilleri, Senior Ocnsultant, J. W. Wilscn & Associates, 202-333-7442
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BRIEFING PAPER

The Corporate Drive to Restrict Their Victims’ Rights

Introduction
A nationwide effort Ls underway to change this
country's civil liability laws. In the 1986 state

legislative session. 41 stales passed legislation to restrict
some rights of innocent victims to sue and be fully
compensated for their injuries, according to a July, 1986
report by the National Conference of State Legislatures.
Inavery few states, legislatures enacted across-the-board
ton law changes.

The major proponents of "ton reform," as its
advocates euphemistically — call it,  are:  the
property/casualty insurance industry, in conjunction with
their foreign reinsurers;1 the business and professional
lobbies, including manufacturer of hazardous goods and
toxic chemicals; and the Re3gan Administration, pushing
to federally requlate downward the state judicial system.

Among measures considered and/or enacted in 19S6
were: arbitrary caps on "pain and suffering' awards;
limitations on punitive damage awards; mandatory limits
on lawyers' contingency fees; modification of joint and
several liability so as to preclude full recovery in the
event a culpable party is unable to pay; restrictions on
lump sum payments; repeal of the collateral source rule;
and relaxed liability standards.

The most recent nationwide poll conducted by tort-
reform  proponents the American Tort Reform
Association (ATRA), shows that these changes are not
supported by the American public.2 The ATRA poll
showed that "at first glance the public appears receptive
to a broad range of solutions to the liability problem, but
focus group discussions reveal that this receptivity is
easily reversed when objections to reforms are raised."
When pushed 1o clarify what they really could support,
only rwu solutions could be agreed upon:

1. Educate the public on the proper use of the civil

coun system; and

1 Impose penalties for frivolous or nuisance suits.

"Tort Reforms™ Will Not Make Insurance
Affordable or Available

The common sense concerns about tort reform
expressed by participants in ATRA's poll - that tort
reforms appear both unjust and ineffective - are valid.

Two leading property/casualty companies - Aetna
Casualty and Surety Co. and S1 Paul Marine Insurance
Co. - recently filed rate documents notifying Florida's

insurance commissioner that even extensive "tort
reforms" will not reduce insurance rates. Preliminary
filings with Washington state's insurance commissioner
confirm this as well.3 Conversely, a survey of insurance
departments by the National Insurance Consumer
Organization indicates that access to insurance s
increasing, even substantially in some cases, in states
were tert reforms were not enacted.4

In 1978. Pennsylvania enacted a law immunizing all
Pennsylvania municipalities from most kinds of liahility
suits and limiting liability for even catastrophic events to
$500,000 per occurrence. 42 P.C.S. 8501 et seq. Vet
according to the Pennsylvania legislature's Local
Government Commission,  Pennsylvania cities and
towns are still having their insurance policies cancelled.5
lowa abolished joint and several liability as applied to
defendants less than 50% at fault for all cases tried after
July 1, 1984, lowa Code Ann. Sec. 668.4. But in late
1985. 41 lowa counties had their liability insurance
cancelled.6

And in Ontario. Canada, most "tort reform" measures
the insurance industry is seeking are currently the law
- including caps on pain and suffering, restrictions on the
award of punitive damages, and prohibition of
contingency fees.7 In addition. Ontario rules require any
unsuccessful plaintiff to pay die defendants' costs. And
there is no constitutional right to a jury trial in Canada,
so most trials are before judges. Yet the insurance
industry for many of its customers is raising premiums
by 400% or more, cancelling coverage in mid-term and
refusing to provide coverage at any price.8

The Cause of the Insurance Crisis - The
insurance Industry Cycle

The reason tort reform will not work is that the
"insurance crisis' of the mid-1980s has little to do with
lawsuits or the tort system. The evidence shows il to be
the result of a self- inflicted insurance industry profit
cycle, which last hegan several years ago. When interest
rates were high, the industry cut prices in order to obtain
premium dollars to invest at high interest rates. When
interest rates, and thus investment income, dropped, the
industry responded by sharply increasing insurance
premiums and reducing availability.

In fact, in all the controvery, there is remarkable
agreement about this. A leading stock analyst recently



0 Slates should give state insurance deportments more
authority and funding. The General Accounting Office
found in 1979 that state insurance departments arc lacking
in investigators, auditors and other professional, md can
not effectively recommend the appropriate levels of
insurance rates.25

o States should afTord citizens greater consumer
representation before insurance regulatory bodies,
including direct intervention in rate proceedings as many
states now authorize in utility matters.

0 States should revoke of all existing prohibitions
against individuals and husinesses joining to self-insure
or purchase liability insurance as a group. (On October
27, 1986, the Risk Retention Act of 1986 was signed
into law, which authorizes self- insurance or group
insurance purchases of all commercial liability Lines).

0 States should require that insurance companies
engage in greater loss prevention efforts such as research
and advancement of health and safety conditions and
experience loss rating, and to disclose evidence in their
claims files of known defective products or hazardous
conditions to appropriate Law enforcement and regulatory
authorities. (In the medical malpractice area, the Health
Care Quality Improvement Act was signed into law
November 14, 1986, which requires insurance companies
and health care facilities to disclose information about
malpracticing physicians, and offers protection to health
professionals who testify against their peers for
incompetence).

Prepared by
Attorney Joanne Doroshow
December, 1986

Footnotes

1. Reinsurance is insurance for insurance companies. The
insurer pays the reinsurer a premium, in exchange for which the
reinsurer agrees to share the risk with the insurer. Lloyds of
London is the dominant reinsurance company with
approximately 25% of the world-wide market. Lloyds is not
subject to federal regulation. State governments responding to a
surveyconducted by the National Insurance Consumer
Organization (NICO) indicated that they do not have regulatory
control over Lloyds. NICO concluded thatinsurance regulation
of Lloyds is essentially non-exi" enl in the U.S.

2. Burson-Marsleller, which  conducted  the poll
interviewed a total of 1,002 U.S. adults selected nationwide. In
addition, two focus group sessions were conducted involving 20
of the "influential public,” defined as htads-of-households with
incomes above S40.000 who voted in 198-1

3. Ton-reform legislation; Did state get 'suckered," The
Seattle Times, (July 1, 1986).

4. "Six Insurance Industry Fibs, A Study by the National
Insurance Consumer Organization." (Aug. 27, 1986).

5.General Assembly of the Commonwealth of
Pennsylvania, Local Government Commission. Hearing on

Municipal Liability (SepL 24, 1986), report presented
Nov. 1985.

6. Statement of lowa State Senator Lowell Junkins. before
the Florida Senate Commerce Committee (Jan. 7, 1986).

7. Ministry of the Attorney General, Report on Products
Liability. Ontario Law Reform Commission (1979) at 62. 74-
78.

8. Toronto Star, (Jan. 10, 1986) (“Liability coverage
crunch may shut day-care agencies™); Toronto Globe and Mail
(Jan. 15, 1986) at Al, A2 ("Sid team can't get liability
insurance').

9. Statement of James B. Stradtner, General Parmer at
Alex. Brown & Son. Inc. investment bankers, addressing the
National Association of Insurance Brokers, reported in the
Journal of Commerce (May 15, 1986) at 14A.

Stradtner w u also reported u saying that V mercial
insurance industry has an almost incurable _encnanl for
shooting itself In the foot,"" and that in his long career as an
industry watcher there hu never been a swing such as the
current upheaval in prices. Ibid.

10. Business Insurance, (Mar. 31. 1986).

11. Testimony of J. Robert Hunter. President. National
Insurance Consumer Organization, Before the U.S. House
Committee on Public Works (Jan. 22, 1986) at 2-3.

12. See, e.g. Testimony of James S. Kakalik. Rand
Corporation. Before the Subcommittee on Trade, Productivity,
and Economic Growth of the U.S. Joint Economic Committee.
(July 29. 1986).

13. See, "The Assault on Personal Injury Lawsuit: A
%EW of Reality Versus Myths,” Public Citizen (Aug. 1986) ai

14. Locolio, Russell A J.D, M.P.H., M.S_ "Variations
on S962JJ8: The Misuse of Data on Medical Malpractice,”
Law, Medicine < Health Care (June 1985). Localio is the
Director of Research at the Risk Management Foundation owned
by Harvard University and the hospitals affiliated with Harvard
Medical School.

15. Peterson, M, and Priest, G.. The Civil Jury: Trends
in Trials and Verdicts (Rand Institute for Civi’ Justice 1982).

16. "Property and Liability Insurers Report Strong Profits,
Signaling Easing of Crisis,” The Wall Street Journal (Aug. 25,
1986).

17. See, e.g., Curran, "Bargains Beckon in Insurance."
Fortune Magazine," (Aug. 4, 1986) at 217; "Analysts Bullish

On Insurer Stocks." BUSINEss Insurance. (Aug. 4, 1986) at 1.

18, Statement of John C. Finch. Senior Associate
Director, General Government Division. Before the
Subcommittee on Oversight, Committee on Ways and Means of
the House of Representatives on the Profitability of the
Property/Casualty Insurance Industry (April 28, 1986) at 4.

19. Homer, Pamela E, "Premium Paychecks: Executive
Compensation in Leading Property/Casually Insurance
Companies.” Public Citizen (May. 1986).

20. Mintz, M.. At Any Cost: Corporate Greed, Women
and the Daikon Shield (1979).

21. Grimshaw v. Ford Motor Co., 119 cal. App. 3d 757;
174 Cal. Rpcr. 348 (1981). ]

22. Brodeau, P. Qutrageous Misconduct: The Asbestos
Industry On Trial (1985).

23. 113 Cong.Rec. 6917-6919 (1966).

24, Belloiti, et a]., "An Analysis of the Causes of the
Current Crists of Unavailability and Una/fordability of Liability
Insurance,” (May, 1986).

25. U.S. General Accounting Office. "Issues and Needed
Improvements in State Regulation of the Insurance Business."
(Oct. 1979).
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November 21, 1989

Honorable Sam Cotton
|S_,oea er of the House
ouse o Representatives

Juneau AK 99811
Re:  Multistate Insurance Antitrust Lawsuit
Dear Representative Cotton:

David Rogers asked that | give you Fome background and an update on
the multistate Insurance antitr ? aW?]urt tate of AIaska V.,
Hartford Insurance Companr( et a though | have left the
Department of Law, | am still representrng the state in this case.

This Irtngatron involves lawsuits filed bg 19 states agarnst four
major Anerican rrmar rnsurance companies and awrde ariety o

rer surance co nrgs he rernsuran&e comr[ary ? for the-mos p rt,
do business at L s of London itional defendants Include the
ar;ss%r(alrécteogservrces Offrce ISO) and several insurance industry trade

The case began witn the so-called "insurance crisis" of the mid-1980s.
As you maK ec(? rrng those years man state Ed Iocal govern-
ments, sc oo IStrIcts, corporations, an smal usinesses ~ha great
drffrcult findin ffordabl insurance. In particular, casualt

go utron covg Were extraordrnarrly scajce. The raP|d, sim Itane
us natronwr hdrawal ? these types of Insurance from the
marketP ace e a rou of Tive state” attorneys general to investigate
possible collusron among the insurers.

The Investigation revealed a Pattern of collg}sron Whrch er/faded the
casualty liaptlity Insurance Ingaustry on bo sides of the Atlantic.
In a nutshelé the allegations .are that %% grrma msurane
companies and reinsurer ons ire o wrt raw” casualt g 0l uton
cov rage froa the United Statés market, Moreover, It “Is alleged tha
(Sese eenda ts coerced o hers notab&y tne Insurance Servrces

ffice - to-ta e actions whjch prevented” other po tentral competitors
from offering th e?e types of co erage As a result, consumers paid
more premiunt’ for Tess” insurance covérage than ever before.

All tyﬁ) f collusion between comgetrtors are rlleegal |under the
tedera state antitrust laws his Instanc but one of
the state attorneys general filed suit against the def endants in



Honoraole Sam Cotton -2- November 21, 1989

federal court, alleging violations of the Sherman Act and the

respective state laws.” The exception vias Texas, v/hich filed suit in
Texas state courts.

The ederal cases were consolrdated before Judge erham Schwarzer in
cranfrsco The case fol oy)ved an unusual Rr?t uétge ?chwarzer
sta I drscovery orts by the states, and invited " defense
mo r?ns to gismiss %e ase on the ;ﬁeadrngst under Federal RHIe 0f
Civil Proce ure 12( 6 | Essen |aIy, a mo lon to dismiss under this
rule accepts a facts ed b te [aintiff as true but argues that
?s a matter o vY the plain C nnot revail. he defendants
rre 01 motjons to |sm|ss pnrg )c/l basis being
|mmun|t om antrtrust ltability under the | McCarren -
Ferguson
In Qctoher ot this year, Jud?e Schwarzer granted most of the_motions
) drsmrss ang entered ina [gment against the states. The main
basrs or his dismissa the lifigation wsf MgCarren Ferguson
Act, which allows the msurance in ustr)( atitude . to en?age In
anticom etrtrve acts ille In_virtually every other |n dust

Ju
Schwarzer's ru mdl constr e] t IS exelm ion ver% broad a/ and took a%
extremely narrow View of the facts alle Bed by the attorneys general.
The states have appealed Judge Schwarzers decision to the Ninth

Circuit Court ot ppeals. Brief |ngf will e |n short y, and a decrsron
all

on appeal . should e r ndered next s a has participated
actrngy in the case ?rom its inception, an We Inte da ontinue to

do so.
Enclosed f }/]our information _is a copY of Judge S?hwarzers decision.
It you need any more information, or 11 | can De of any further

assistance, pIease do not hesitate to call.

Sincerely vours

Brchard D. Monkman
eputy Commissioner
RDM/mst0266L

102189

Enclosure

cc: Tom Wagner, Assistant Attorney General (w/Enclosure)
Antitrust and Commercial Section, Department of Law

Jan DeYoung, Assistant Attorney General (w/Enclosure)
Antitrust and Commercial Section, Department of Law

Daandgg%Rogers, Esq. (w/Enclosure)
Euneau, 99803
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Three states are curbing lawsuits over birth'related injurUs.

by Deg Ryen

he first skirmishes in the bat-

tle to reform the American

health care system already
are underway as states tackle medi-
cal malpract.ce and tort reform.
Testing such ideas as no-faultcom -
pensation, arbitration, caps on dam -
ages and peerreview panels, states
are seeking to subdue this major
contributor to rising health costs.

But many analysts see current
efforts asa Band-Aid approach. |
think we've reached the end of the
road on what malpractice reform
proposals can doon theirown," said
Kenneth Abraham of the University
ofVirginia Law School. Significant
gains can only be made "as part
of a larger health care package,"
Abraham said.

Nonetheless, states continue to
chip away at the old tort system,
driven by skyrocketing costs for
malpractice insurance and the grow-
ing incidence of defensive medicine,

8 State Government News

all of which ends up on patients’
medical bills.

New York reviews no-fault program

In New York, Gov. Mario Cuomo
has called for the establishment of
a fund to reimburse families for
birth-related injuries. The program
would be similar to no-fault com -
pensation plans already in effect in
Virginia and Florida.

The Cuomo proposal, which will
come before the New York Assem-
bly early nextyear, would coverany
neurological injury sustained dur-
ing piegnancy or the first 72 hours
after birth. Families would be reim -
bursed atset rates for anything from
broken hones to cerebral palsy in
newborns. The program would be
paid for by fees assessed on all doc-
tors, nurses and hospitals in the
stale.

But the measure is likely to meet
opposition from the legal commu-
nity and from elements of Cuomo's
own party. Critics argue that no-
fault compensation programs are
too expensive and relieve medical

October 1991
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lowering health
care costs through
malpractice and
tort reform But
critics say the
benefits are
short-term.

personnel ofresponsibility for quali-
ty care.

A 15-vear-old California study
indicated that the costofa no-fault
program in that state would be pro-
hibitive. "We concluded that it would
cost about S800 million a year to
fund a medical malpractice no-fault
system,” said study coordinatorDon
Harper Mills. "At that time, we
were only paying about S250 mil-
lion for the tort system,” he said.

Another major study underway,
the Harvard Medical Practice Study,
indicates that only a fraction of
those who are injured as a result of
questionable medical practice ever
receive compensation. The study
suggests thatonly one claim makes
its way into the courts for every
gight cases of injury caused by
medical negligence.

To make matters worse, many
cases that reach the courts involve
no negligence. Dr. Troyen Brennan,
who heads the Harvard study, said,
“Very few negligent events lead to
claims, and even fewer lead to any
sort of payment.”



One goalof malpractice reform
is to reach everyone who suffers
from poor medical care. The advan-
tage of no-fault schemes is that they
distribute compensation more even-
ly among all patients who sufferin-
juries. But the costs can add up
quickly.

In Florida, a recent analysis in-
dicates that the state's two-year-old
no-fault program for birth-related
injuries may rapidly be running ouc
of money. While the state is realiz-
ing about $15 million each year from
feeson doctors and hospitals, it may
need twice that much to coverclaims
filed in 1989 and 1990.

According to Sharon Jacobs, staff
assistant to the Florida House Health
Committee, the actuarial figures are
cause for concern. "It'ssomething
that we definitely have to review. It
could he more money has to come
in; itcould be that the program isn't
working right,” Jacobs said.

How much for pain and suffering?

Another tool the states are using
in the battle against rising malprac-
tice costs is capping the damages
juries can assess for pain and suffer-
ing. A bill submitted in Hawaii
would set the ceiling at $350,000,
while one in lowa would cap non-
economic claims at $200,000. About
half the states have enacted such
limits, most setting the maximum
at $250,000.

Caps on non-economic damages
have been rejected by some state
courts. In 1985 however, the U.S.
Supreme Court approved the con-
stitutionality of a California limi-
tation.

The $250,000 ceiling isincorpo-
rated in aton reform package float-
ed by the Bush Administration. The
president's proposal would deny
Medicaid and Medicare dollars to
states that fail to adopt tor: reform
measures. The plan also would re-
quire states to offer alternatives to
litigation, such as arbitration or ex-
pert panel review.

In many states the drive tomodi-
fy the malpractice system isclosely
tied to effons to combat infant mor-
tality. The costof malpractice insur-
ance premiums has hit obstetricians

and gynecologists especially hard.
In Detroit for instance, OB/G YN
practitioners pay an average of
$134,000 annually in premiums,
High insurance rates are hlamed
for forcing many doctors out of
practice, although on a national
scale physicians spend only 3.4 per-
centoftheirtotal income oninsur-
ance premiums. The cost of mal-
practice insurance for obstetricians
and gynecologists, however, more
than tripled between 1982 and 1988.
The percentage of obstetricians
who accept Medicaid patients has
dropped to less than 60 percent.
And the numberofpracticing fami-
ly physicians has dropped by almost
20 percent over the past two de-
cades. The loss ofdoctors ispartic-
ularly severe in rural areas, where
family physicians practice obstetrics,
and affects low-income populations.
Virginia and North Carolina were
among the first states toconfront the
problem. In 1976, the North Caro-
lina Legislature enacted a no-fault
childhood vaccine injury compen-
sation bill that limited the liability
ofvaccine manufacturers and pedi-
atricians. The following year, Vir-

ginia passed the nation's First no-
fault medical liability bill, creating
an infant injury fund to compensate
those injured during birth.

Better babies in the boonies

North Carolina has since bolster-
ed its program with insurance pre-
mium subsidies for obstetricians in
rural areas. Through the RuralOb-
stetrical Care Incentive (ROCI),
doctors can receive as much as
$6,500 from the state to help pay
their malpractice insurance.

“The program isworking great,”
said Rep. Robert Hunter, who
sponsored the bill. “ROCI helps
stem the outflow of rural doctors.
Now we're working on ways to get
new doctors into the rural areas,”
Hunter said.

One proposal before the North
Carolina Legislature calls forallob-
stetricians to participate in county
health plans that ensure care for in-
digent pregnant women.

An act passed by the Texas Legis-
lature last year also reduces insur-
ance premiums for physicians who
treat a significant number of indi-
gent patients. The plan calls for the

Photo courtesy ot the Oklahoma Dept, ol Human Services

To hold down hospital and health care costs, states are limiting the right to sue. dhown areyoung

kidney patients.

The Council of State Governments 9



Reforms seek lo expand health care by lowering the cost of malpractice insurance.

state cocontribute the first S100.000
in damages awarded as a result of
prenatal or neonatal care. To quali-
fy. the 0B /G YN 'scaseload must be
at least 10 percent charity care. Par-
ticipation in the program qualifies
physicians for a significant discount
in insurance premiums.

These program: are expected to
improve the alarming statistics on
infant mortality by providing great-
er access to prenatal and neonatal
care. According to Hunter, the ROCI
program has been instrumental in
reducing North Carolina's infant
mortality rate by several percentage
points to near the national average.

Links to comprehensive health care

Perhaps the most comprehensive
reform proposal being considered
at the state level is the Affordable
Health Care Plan submitted by Re-
publican members of the Michigan
Senate. In addition to major changes
in the state health insurance arena,
the plan calls for the creation of an
arbitration panel to settle malprac-
tice claims outside the court system,

10  State Government News

The panelwould consist of nine
members representing health facili-
ties, physicians, insurers, attorneys
and the general public, it would be
empowered toconduct hearings and
assess damages.

The plan also calls for reductions
in the statute ofiimitations on medi-
cal injury claims and for a general
cap of SI.5 million on economic
damages in malpractice cases. More-
over, the proposal would regulate
attorneys fees and define specific
qualifications for expert witnesses.

Despite the activity on various
fronts, most analysts discount any
hope of lasting impact on the inci-
dence or cost of medical malpractice
without concurrent health care
reform.

“There's been very little attention
given to radical reform,” said Dick
Merritt, director of the Intergovern-
mental Health Policy Project, a
Washington-based health research
organization. “These things are cy-
clical . nd dependenton the peculi-
arities of the insurance cycle. Right
now claims are down and the size of

October 1991

awards istapering off,” Merritt said.

Abraham agreed chatcurrent re-
form efforts are only piecemeal.
“Not much is going to happen on
the malpractice front alone. There's
a clash ofvalues with no firm social
consensus,” Abraham said.

A major barrier is that malprac-
tice and tort reform involve two of
the most powerful lobbying groups
in the nation: doctors and lawyers.
Medical associations are wary of
initiatives that allow others to sit in
judgment over medical practice.

On the otherside, trial attorneys
and barassociations generally resist
efforts to curtail access to the tradi-
tional tort system. And, in fact, be-
tween 40 and 50 percent of jury
awards go to cover attorneys’ fees.

Caught between these giants, the
oublic and its elected representa-
tives are loathe to rock the status
quo. “People criticize lawyers till
they're blue in the face, but take
away theirright to sue and they get
even angrier,” Abraham said.

As aresult, further reform efforts
may be slow incoming, and may he
dependent on successful reconstruc-
tion of the entire American health
care system. O

A broadly based attack on in-
fant death and low birth weights
has been mounted by the South-
ern Regional Project on Infant
Mortality under the auspices of
the Southern Governors' Asso-
ciation. As part of its ongoing
educational effort, the project
will host a conference on access
to care and medical malpractice
issues on Dec. 12-13 in Research
Triangle Park, N.C. The confer-
ence will bring together stateleg-
islators, attorneys, health pro-
viders, advocates and insurance
commissioners to assess prob-
lems and to develop solutions.
For more information, contact
Shelley Gehshan, Deputy Direc-
tor, Southern Regional Project
on Infant Mortality, Hall of the
States, 444 North Capitol St.,
NW, Washington, DC 20001,
(202) 624-5897. O
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THE IMPACT OF TORT
CHANGES ON
INSURANCE RATES

‘It is clearly impossible to say that if you adopt a certain

tort reform,

you will get '

‘reductions in prem ium s.'

— Franklin W. Nutter. 2/86

President, Alliance of

In early 1986 the insurance industry launched a multi-
miilion dollar media campaign proclaiming a "lawsuit
crisis." The crisis, industry representatives claimed, was
driving up insurance rates and forcing the cancellation cf
coverage. To solve the probl n, the industry called upon
lawmakers to make radical changes in the civil justice
system. ~-

But when asked by consumer advocates, legislators, and
insurance commissioners, whether their proposals to
limit victims' compensation will bring down insurance
rates or ease availability, insurance industry executives
reply that it's impossible to say.

In December 1986. the National Insurance Consumer
Organization (NICO) released documents prepared
by State Farm Fire and Casuaity Company. Great
American West, and the Insurance Services Office,
which demonstrate that limiting tort laws would have

little or no effect on rates. State Farm told the Kansas In-

surance Department that restricting joint and several
liability and limiting punitive damages would have no
impact, whiie capping damages for pain and suffering
would reduce rates by no more than nne percent.

The Florida Experience

The best evidence of die negligible impact of tort changes
on insurance rates has been provided by two of the
leading liability insurers in the country.

In the summer of 1986, 'he Florida legislature enacted
several restrictions lim1
tims. These restrictions included: restricting joint ar.d
several liability (the liability of more than one wrongdoer

causing the same harm), capping compensation for non-

economic damages, such as disfigurement and sterility,
and limiting punitive damages.

In August, the Aetna Life & Casualty Company and the

St. Paul Company filed documents with the Rorida in-

surance commission concluding that these limitations on
victims' rights will have no effect on insurance rates.

More recently in Rorida. over 100 companies have told
the Florida Insurance Department that the tort limits
passed by the legislature will reduce liability premiums
by an average of only one percent.

compensation to injured vic-

mencan Insurers

At the same time, insurers In Florida are increasing
medical malpractice premiums by 25 tc 35 percent.

Similar Actions in Other States

Not surprisingly, the experience of other states which
passed restrictions on compensation in 1986 has been
similar to Florida's. For example:

<« After the Washington state legislature approved a
cap on non-economic damages, insurers sougnt
substantial but unjustified rate increases. They
were rejected by the insurance commission.

+ After Colorado enacted a $250,000 cap on non-
economic damages as well as other ‘reforms.* the
Hartford Insurance Company announced it would
start cancelling current malpractice policies in
1987. This led Republican legislators to charge that
"the insurance industry deceived the legislature
when it pusned the reforms as dealing with the
liability crisis.*

« In Maryland, the state's major medical malpractice
insurer was granted a fifty percent rate increase
only months after successfully lobbying for a
$350,000 cap on non-economic damages.

The Ontario Experience

Most tort changes the industry is seeking in the U.S.
—including caps, restrictions on punitive damages, and
the prohibition of contingency fees —are currently the
law in Ontario, Canada. Yet the insurance industry in
Canada has raised some premiums by 400 percent or
more, cancelled coverage in mid-term, and refused to pro-
vide coverage at any price in some cases.

Who Benefits?

Wrongdoers and insurance companies are the only
beneficiaries of proposals to limit citizens' rights to
use the courts. In no state are there either requirements
or hard promises that any of the savings wiil go to in-
surance consumers.

The real way to lower rates and increase the availability
of insurance is meaningful insurance reform —not cut-
backs in the rights of citizens under the civil justice
system.
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«|yi"pTHE NEED;FOR. *
t1#§NSURANCE’ REFORM

In 1984 Americana spent $287 billion —or over 11 per-
cent of their disposable income—on insurance. The cost
and availability of insurance has a significant impact on
our work, our homes, and.our recreation. Yet, remark
ably, the insurance industry.operates largely outside of
the public eye.

Tnrough its enormous power and influence, the insur-
ance industry has gained unprecedented special
privileges. The federal government provides virtually no
regulation or oversight of the industry. Among the
privileges the industry enjoys are: j b ><'

« exemption from anti-trust laws, which prevent

price-fixing; LI I -/
« exemption from scrutiny by the Federal Trade
Commission; .

« exemption from disclosing even the most basic in-
formation on its income and payouts on different
types of insurance. ;

Tne federal government has left the job of regulating in-
surance companies to the states —with mixed results.
State insurance commissioners are typically underfund-
ed and understaffed. Few even employ an actuary! Many
have developed “cozy" relationships with the industry
they are supposed to regulate. (Half of all insurance
regulators come from or return to the industry, according
jo the General Accounting Office.) Consumer interests
have been poorly represented in the insurance rate and
policy making process.

Consumers, small businesses, non-profit organizations,
and others are now paying the price for the insurance
companies’' free reign: staggering increases in the cost of
liability insurance, unjustified cancellation of policies,
ar. Lan assault on the rights of innocent victims to receive
just compensation for injuries caused by defective and
dangerous products.

The solution to the so-called “insurance crisis" is more
effective regulation of the insurance industry. Reforms

aimed at making the industry more accountable to con-
sumers will control its short-sighted underwriting prac-

tices, its mismanagement, and its historical boom and
bust cycle. 70

WHAT CONGRESS 'V
SHOULD DO

Enact Disclosure Legislation or “Sunshine Laws."

Disclosure legislation should require the insurance in-
dustry to submit, on a sub-line by sub-line, insured by
insured basis, the amount it pays out in claims compared
to its premium and investment income. The analysis of
such data, which the industry currently refuses to dis-
close, is essential to determine the true financial condi-

""lion of the industry, as well as the likely effectof tort law/™

restrictions on injured people and on insurance rates-oiiU,

Pl . Vo

Repeal Industry’s Special Exemptions.'-"*A

-The McCarran-Ferguson Act. which exempts insurance.7

companies from anti-trust laws and allows them to fix '
prices, should be repealed. Moreover, Congress should

direct the Federal Trade Commission—currently pro-
hibited from even studying the industry —to review the

prices, coverage, and underwriting practices of the in-

dustry. . D>

Regulate Foreign Reinsurers and Create Alternatives.

Much reinsurance (insurance for insurance companies)
is written by foreign companies such as Lloyds of Lon-
don. Free from any American or foreign regulation, these
companies often demand arbitrary cancellation of cover-
age or premium increases. Because of their tremendous
impact on the American insurance market, foreign rein-
surers should be subjected to regulation to ensure that
their underwriting decisions are in the public interest.

Furthermore, since U.S. insurers currently have no effec-
tive recourse when Lloyds raises its rates, as it did in
1985, a lederal reinsurance program should be estab-
lished to compete with Lloyds and help bring down
rates. Such a program was very successful during the
“insurance crisis' of the 1960's.

Create a Federal Office of Insurance.

Nationally, insurance isa 5310 billion business, account-
ing for 12% of our gross national product. Yet only the
states regulate the industry. For a number of reasons,
state regulation has not always protected the public. A
federal office of insurance would monitor the industry
and establish standards for state regulators to follow.

WHAT STATES SHOULD DO

Require Experience-Rating.

Good drivers pay less than bad drivers for auto in-
surance, and homeowners who are good risks pay less
than those who are bad risks. But many professionals
(such as doctors) and businesses pay a set rate regard-
less of their individual claims experience, i.e., they are not
experience-rated.

By requiring insurance companies to experience-rate all
professional and commercial risks, just as they ex-
perience-rate drivers and homeowners, states could
reduce insurance rates for most insureds.

Improve State Regulation.
State insurance commissioners must be provided
enough personnel, particularly actuaries, to effectively

- Om)
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analyze and regulate tr.sui .jicc ru..j. Strong conflict-of-
interest laws, preventing the “revolving door' of
government-industry turnover, and subpoena power for
slate insurance administrators are essential.

Increase Consumer Representation before Regulatory
Bodies.

Typically, only regulators and insurance companies par-
ticipate in rate cases. Citizens' Insurance Boards and O f-
fices of Public Advocate should be established to pro-

vide for consumer representation and participation in
rate cases.

Prohibit Arbitrary Cancellations.

Under current law in most states, insurance companies
may cancel a policy at any time, without notice, for any

reason or lur no rtujoii ut an. It is lundameiually uniair
for a policyholder wno has entered into an insurance
contract for a specified term to suddenly find that con-
tract cancelled before the term ends. States should enact
legislation that would prohibit midterm cancellation
unless the policyholder has engaged in fraud, has failed

to pay his or her premiums, or if there has been a change
in the underlying risk.

Prior Approval of Rate Increases.

Insurance companies should be required to obtain ap-
proval of state insurance commissions prior to adopting
rate increases. This would dampen the erratic pricing
cycles of the industry. Flex rating with a narrow band of
automatic approval is a possible alternative.



WHAT PEOPLE ARE SAYING
ABOUT LIABILITY
INSURANCE AND VICTIMS’
RIGHTS

"We are witnessing a multi-million dollar advertising and
public relations hoax —a fraud financed by the insurance
industry seeking to enrich its already huge profits at the
expense of innocent victims. Its chief beneficiaries are
the perpetrators of harmful products, hazardous
chemicals and dangerous conditions in the workplace
and environment."

— Ralph iXader

On the Consumer Benefits of the Civil Justice
System

"Civil justice is one of the great triumphs of the
American system. It allows any person, regardless of
their resources, to challenge the largest corporate or
government power and receive compensation for wrong-
ful injuries. It forces wrongdoers to change their pro-
ducts and practices or risk further liability. Il forces
public disclosure of defective products and dangerous
practices. The civil justice system must be preserved and
the rights of consumers protected. The public interest
demands no less."

—3Joan Cluubrook. President of Public Citizen, before
the Commerce. Transportation and Tam ism Subm
committee of the House Com m ittee on Energy and

Commerce. 5 21/86

"Where product liability has had a notable im-
pact - where it has most significantly affected manage-
ment decision making —has been in the quality of the
products themselves. Managers say products have be-
come safer, manufacturing procedures have heen im-
proved. and labels and use instructions have become
more explicit,"

—:\athan Weber, author of 77,6 Conference Board's
1987 report. "Product Liability: The Corporate
Response."based on a suncy ofthe ash managers

of 232 major corporations

On the “Lawsuit Crisis"

“The explosion in liability lawsuits is nothing but a
myth."

— Business Ww»ek. 4/21/86

Today as in 1976. the insurance industry hlames the
legal system for huge premiums. Their implausible claim
is that judges and juries became generous in 1976. stingy
for the next eight yems and inexplicably generous again."

Robert Hunter. President. National Insurance Con -

sumer Organization. tXetv York Times. 4-13 86

"Compare the estimated 528 lo $35 billion spent in
1985 on tort litigation to the billion Americans
spend on tobacco each year, or t . 60 bil.ion spent on
alcohol products each year, or the $80 billion gross in-
come earned b\ doctois each year."

— Ralph iWiFIcr.' before the Economic Stabiliza-
tion SttbCOIHmI ee of the Iluusc Com mittee on

Bonking Pinana and Urban Affairs. 8-6'86

"Our studies do not support any claim of recently
escalating jury awards."

"A number of highly publicised news articles quoting
our statistics have grossly misstated them."

— Philip J Hermann. Chairman of the Boara. Imu
Verdict Research, bcfoie the Economic Stabiliza-
tion Subcom mittee of the House Committee on

Banking Pinance and Urban Affairs. 8 686

"Not only is the evidence missing to indicate a significant
national increase in filings above the increase in popula-
tion. but in a number of slate courts, selected civil filings
have decreased hetween the period 1981-1984."

"Changes in the number of these filings (tort, contract,
real property rights and small claims) are not al-
iributnblr lo an increase in the propensity of Americans
to sue. but rather to an increase in the numbet of
Americans."

"The existence of any litigation explosions has heen
cyclical, and there is no evidence to support the notion of
a continuing nationwide increase in lawsuits in the state
trial courts between 1981-198-4."

— Robert Roper. Dncctor. Court Statistics and Infor-
m ation M anagement Project Xationul Center
for State Courts, before the Economic Stabiliza-
tion Subcom mittee of the House Commit'ee on

Banking. Finance, and Urban Affairs. 8 686

“Not surprisingly, a jury of peers tends to increase
awards over time by no more than the rise in medical
costs, general inflation and the value of lost work. Recent
changes in average jury awards and numbers of lawsuils
filed mirror increases in average wages, medical costs,
life expectancy and population growth.”

— Dr Mark Cooper, author of the 1986 Consumer
Federation of AmerlCa report. "Trends in Liabil-

ity Awards- Have juries Run W ild7"

int rm»
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On me txuwniuu.siiip between
and Insurance Prices

iur Kelunns

It is dearly impossible to say that if you adopt a certain
tort reform, you will get "X reduction in premiums.'

—Franklin IV Nulicr, President, Alliance of Ameri-
can Insurers. 386

"If legislators agree to sacrifice some of their consti-
tuents' rights, they ought to come awav with something
more than the insurance industry’'s gratitude arid pro-
mises of future financial s1pport,

—Miami Herald. 5536

"There is little evidence that making the changes in the
tort system proposed by the federal government and the
insurance industry will prevent a similar “crisis' in the

future given the cyclical nature of the insurance
industry.'

—iXational Association of Attorneys Ceneral Ad
Hoc Committee on Insurance in its \lav 1986
report. "An Analysis of the Causes of the Current
Crists of Unavailability and L'ualfordabihty of
Liability Insurance

"low can an industry that spends millions on advertis-
ing and con.ributes heavily to state and federal cam-
paigns to reform tort law not recognize the public rela-
tions debacle associated with telling a state, which
reformed its tort law. that the reforms are worth zero in

the pricing of insurance products?
— Journal of Commerce. 102*36

On the Financial Condition and Mismanage-
ment of the Insurance Industry

"The property and casualty industry must accept the

major responsibility for its current financial condition."

— Insurance Services Office. NAIL "J985 A Critical
Year"

‘[Wie've seen seven cycles since 1900. [They] in-

volve price, coverage and marketing concessions and the

aftershock of needed quick price increases to undo the
damage ol these highly competitive periods.’

—John H Brethenck, President of Continental
Corp.,, National Underwriter, 1L2L.86

“Just as surely as night follows day. there will be another

period of vigorous price competition when results im-

prove. The insurance industry is its own worst enermy."

—Thomas B Hagen. President of Eric Insurance
Croup. Best's Review, 686

"The property/casualty insurance industry is in a
stronger capital and surplus position than it has ever
been in and it clearly has enough capital and surplus to
meet the needs of the insurance industry today and in the
near future."
—Dr Michael E Hogue, President and managing
director of Insurance Research Croup at the
1985 convention ofthe National Association of.
Professional Insurance Agents

Ilie push to tort relotm is a cynical scheme lo pin the
blame on the courts for the current high costs of com-
mercial liability insurance while allowing the insurance
industry to escape blame for its own financial
mismanagenent.”

—3. PctersLura Tunes tFlonda). 4 2086

"The latest financial results lead us to repeat an observa-
tion wec made sometime ago. ... It was our impression
that the trisis' was brought on by the intense rale-
cutting wars Begun in the late 1970's, and Ihe huge
premium increases and the more selective risktaking of
the past year would soon end the crisis.”

—Chicago Sun-Tunes, 33086

"lhe industry is saying 'give us tort reformand that will
solve the problem.” Ihe fact of the matter is. we have to
solve our own problem, which means underwrite pro-
perly. price correctly, adjust losses correctly
—foe Decammada. Senior Vice-President. Secretary,
and counsel for Atlantic Mutual Insurance (o,
National Underwriter, | L2886

"BEven while Ihe industry was blaming its troubles on the
tort system, many experts pointed out that its problems
were largely self-made. In previous years the industry
had slashed prices competitively to the point that it in-
curred enormous losses. That, rather than excessive jury
awards, explained most of the industry's financial dif-
ficulties. Now that insurers have been able to push up
prices, profitability is returning Nothing complicated
about that."
—Business We. | 1237

On Medical Malpractice

"When one looks at the data, the overwhelming causes of

the medical malpractice insurance crisis are. (1) malprac-

tice. (2) poor underwriting practices by insurance com-

panies. and (3) very weak disciplining of incompetent or

negligent Bhysicians by hospitals, medical societies, state

licensing boards and federal peer review agencies."
—Ralph Nader, syndicated column. 1986

“The greatest cause of malpractice is malpractice. You
must understand that some of the malpractice out there
IS S0 grievous, offensive and implausable as to beggar the
imagination. Without real malpractice, we would not
have this problem.”
—Bar-v S. Shitnn, MD, Director ofMatcmalFetal
Met'icute of Pasadena's Huntington Memorial
Hospital reported in the AMA News. 621/&.

“A Pennsylvania study conducted by the medical society
and the trial lawyers showed 1% of physicians (228)
responsible for 25% of al malpractice payments by the
insurance fund. All of these physicians had multiple
clais in a ten-year period."
—Joan Clavbrook. President oj Public Gitizen,
Baltimore Sini. March 1986
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CONTROLLING LIABILITY [INSURANCE COSTS:
STATE INITIATIVES IN THE AREA OF INSURANCE REGULATION

INTRODUCTION

_ According to the Insurance Information Institute. Americans, who con—
stitute approximately 5 percent of the _world's poE)uIatlon, purchase 43.7
percent of ihe tolal “world insurance premiums. The Japanese are_second with
13.5 percent, followed by West Germans, 7.1 percent. British. 7.1 percent,
and French, 5.2 percent.” Americans view insurance as a negessity, not a
luxury, and have come to _rely upon it _in all “scats oF their_ lives. The
current affordabilily/availability crisis has emphasized the importance. of
Insura re to the economy of the ‘country and the conduct of social activi—
ties. Consumers pay hlg_er prices for products, and rising insurance premi—
um; _ result in restricting social _activities. _Doctors are refusing to
deliver babies because of Costly medical malpractice insurance. The liSt of

public and private sector entities ac) individuals affected is all-
encompassing.(l p. 22)

Everyone is aware of the problems, but arriving at solutions 1is an ex—
tremely "controversial process. Because so many groups. are affected, and
each has _its own perspective, reaching consensus ~is difficult. However,
state legislatures have targeted three” prime areas for easing_ the crisis:
reforn of the civil_ justice "system; regulatory reform of the “insurance in—
dustry; and establishment of “risk management™ programs, including the es—
tablishnent of alternative financing mechanisms such as pooling “and self-
insurance.

Thij State Legislative Report, the second in a series of three, ad—
dresses™ the issues surrounding regulation of the insurance industry.

OVERVIEW OF THE CURRENT CRISIS

Because the insurance |ndustr¥_ has experienced capacity restrictions in
previous years, many observers believe the current problems are part of the
cyclical “nature of the business. Dataprovided by Insurance Services 0f—
ice, Inc. $ISO), show that the last two major cyclical "crises” were in
1959 and 1975. © This particular cycle, hovever, ™ appears to be much more
serious, hecause it is longer than prvious cycles and affects entire lines
of insurance, where others did not.

The rise in insolvencies is .indicative of the gravity of the situation.
According to the National Association of Insurancé Commissioners, the In—
surance Industry experienced from 1959-1980 an average of three insolvencies
per year in multistate companies.In 1984, the number 1increased co 14 and
1985 savgI a record of 21. 'As of April, 1986, six were reported, with more
expected.

A_study by 180, "The Coming Capacity Shortage," contends that the 1984
capacity shortage is different Trom the Other downturns in a number of ways.
The 1984 1loss of S3.9 billion was 10 times greater than the shortage in
1975. Past vear low po2*Ms resulted F'on declines in the stock market, but
1954 sosias were SC'=>* -0S 'esu.i or opera, no lOsSci.. ccrang 0 . .
"1924 was the first time ;n decades that a surplus decline was not accompa—
nied by an overall _slock market slump." For the first time, commercial
lines iere more seriously affected than personal lines and would take “much

--NCSL Stale Legislative Report--!



REGULATION OF THE INSURANCE [INDUSTRY

"If you took all the men and women employed in the U.S. _insurance
Industry and laid them head to toe. starting on New York’s William
or John" Street--the little-talked-abcut insurance industry equiva—
lents of neighboring Wall Street--they would stretch up "the West
Side Highway, head “to toe. over the George Washington Bridge _into
New JersSey, down the New Jersey Turnpike “to the Pennsylvania_Turn—
pike, across. Pennsylvania int0 Ohio, through Ohio past Chicago,
past Des Moines, Past Lincoln. Nebraska--sti 11 head to toe, One
after another--past Cheyenne. lWyoming, to someplace just shy of
Salt Lake City...one million eight Hundred ninety-five thotsand

employees or 7ery nearly as many people as constitute tne Armed
FoF}ceys."(l, Pp. ?1 15) y VP

Regulation of this enormous 1industry is the responsibility of the
states. After the United States Supreme Court_ held that the insurance in—
dustry was subject to federal recitation ;United States v. South-Eastern
Underwriters Association. 322 U.S. 533. 134J). Congress enacted the McCarran
Act or 1945 1(59 Stab. 53. U.S.C. Sec. 1011 et seq.) supporting the continued
regulation of the insurance industry by t'-e states.

NEED FOR INSURANCE REGULATION

. The vital role that insurance plays in --e*"ican society, as well as cer—
tain characteristics of the industry,” necessitates 1ts regulation. Accord—
ing to Bob Hunter, president of the National _ Insurance Consumers Organiza—
tion. "An insurance_ shortage is just as critical to our society as an oil
shortage. Without insurance, the“whole economy just grinds to a halt."

D Its size.

_2) The nature of the insurance contra::, _Because an insurance contract
IS a contract for future services, it is critical that consumers_believe in
the financial soundness of companies and that these companies will be able
to pay future losses. Solvency is a primary goal of regulation.

) 3% The complexity of ihe industry ana its financial system make it dif—
ficult for consumers to have sufficient knowledge of industry operations and
terminology to purchase wisely.

4) The extent to winch the public and private sector rely on insurance
to conduct daily activities.

_These reasons provide the basis for regulation and should provide the
rationale for statutes, rules and regulations that are designed to effect
that end. That is. regulatory responses _to the current situation should be
designed to protect the public bv ensuring stability and solvency of in—
surance companies, anj ensuring that rates_ are neither excessive Or inade—
quate and that markets are avarlable for r=i;.;nabie risks. (3, pp. 9-14)

S”-JICT/RB OF STATE REGULAT"?!

State_ insurance departments are administered by a commissioner, director
or suDerintendent. The individuals are e’ther aﬁpomted by the governor or
elected (see Chart A). Elected commissioners have the longest ™ tenure.(4)

--NCSL State Legislative Report--3



causes of financial difficulties of some insurance companies is_that, they
were undorcapita lized when they entered the market in the early 1980s.

] IZ) Adequate Staffing. In order to provide effective oversight of the

insurance industry, staff actuaries are necessary. An actuary “calculates

insurance and annuity premiums, reserves and dividends. Their ability to

analyze the cost of insurance coverage through assessment. of the probability

of Toss occurrences enables them to establish prices which_are fair to_the

consumer and also enables companies to make reasonable profits. One criti—
C|smto11_if state insurance departments is that there are few, if any, actuaries

on staff.

. 3) Data Reporting Requirements. A maﬁor concern in evaluating problems
in the industry relatés to the need for the collection of adequaté data and
its compilatign in a form that 1is usable and understandable. Often iIn—
surance data_is a collection of aggregate data that does not allow an analy—
sis of individual lines of insurance.

] Termlnolo%y and accounting methods used by the industry are often
different from the (lleneral underStanding of such” concepts. For example,
reports of industry Tosses for_ 1985 have been calculated at anywhere from _a
$5.5 billion loss to a S1.7 bill fon profit. The discrepancies are due, _in
part, to industry accounting methods on certain types of income, including
returns on investments.

_ Critics also point to an InternalRevenue Service provision that
permits _insurers to estimate how much they will need to pay future losses
and to include that amount in each year’s underwrltlng losses. According to
Robert Hunter, president of the National ipsurance Consumers Organization,
the insurance industry _is guilty of overestimating its losses to get a bet—
ter tax break. Companies conténd that the practice _exists because of the
difficulty in_predicting losses. This issue is_an important consideration
for state” legislatures. = Several states such as Connecticut (P.A. 86-98) and
Georgia _ (Act No.. 1518 OCGA Code Section 33-3-22.1) have recently enacted
legiSlation requiring expanded financial reporting requirements.

__Certain indicators Dbroken down by lines could be useful in the
monitoring of the industry. Such indicators include:

Premiums earned.

Premiums written.

Number of claims. ] . .

Number of new claims during the reporting period. .

Numbe{ of claims closed during the reporting period, and actual

ayouts.

ﬁu%ber of claims outstanding at the end of the reporting period.

Total losses incurred. )

Total losses incurred as a percentage of  premiums earned.

Total  number of policies in force on the lastday ofthe report—

I
mg Ioerlod. o
Total number of policies cancelled.
Total number of policies nonrenewed.
Net underwriting_gain or loss. Lo .
Separate allocations of expenses for commissions, other acquisi-
t'nr general office s'csa-ses. taxes, licenses and “aes.
and other expenses.
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management through _the adoption of risk management programs. _Alaska has
actiVely pursued “this course and reports a significant measure of success.

Other issues under consideration by a number of states are

0 In%reased professional  staffing, particularly the addition of
actuaries; ] ]
o Creation of a state insurance fund to provide coverage for groups
where coverage 1S deemed essential to the public welfare; .
0 Establishment of reinsurance mechanisms (public and private); and
statutory authority for banks and hrokerage _houses to enter the rein—
surance ‘portion of the insurance industry in several states (perhaps
Tn unaer-servod lines only); . o )
Authorization of group commercial liability insurance for companies
meetiny minimum capitalization standards; )
General review of capitalization requirements for all new companies;
Requirements related to excess profits; .
Providing funding of an alternative insurance unit in the department
of insurance to affirmatively assist groups looking to "self insure"”
or "bulk_purchase"; and . )
0 Designation of "critically under-served lines" and_statutory_ authori—
ty to allow premium tax ‘offset for .insurers willing to write these
Ikl)ng[s )for a prescribed period of time (to be phased out as crisis
abates).

CONCLUSION

As Ieglslatures_rewe\_/v the factors _contributing to the liability in—
surance shortage, discussigns will _continue as to possible reforms of in—
surance _ requlation. Certain practices by the industry such as cash-flow
underwriting have contributed to the magnitude of uhe R_roble[n. Excessive
dependence u]pon profit from _investment _income based on |gih Interest rates
does not reflect sound business practice.,. The_ difficulty of obtaining
usable statistics from the insurance industry is also a major concern.
These problems are apparent and can be solved.

OO o o

. Legislators will have to reflect upon more nebulous areas of insurance
in order to moderate the cyclical nature of _the industry. The concept of
Insurance may require rethinking. Insurance is a pooling mechanism by which
the risk of accidental loss s shared by a_group of  similar risks, the
larger the pool the better. The success of insurance relies on the flaw of
averages and depends upon a large volume of business to spread the risk ef—
ficiently and affordably.

In an effort to create a risk-free society, the public may have come to
expect more from insure,ice than it can give.  The realization that all ac—
tivities are not insurable may be difficilt to accept. The recognition that
some risks are so _great and/or the affected population so small” as to pre—
vent the calculation of a premium sufficient to make the insurance concept
work 1s crucial to a fair consideration of the situation.

_ A small segment of soglet¥ has been aware of insurance dynamics for some
time. For example, individuals suffering from cystic fibrosis, even durin
the  early 1980s, were faced with the question of affordability an
availability of insurance rer red*cal casts. _The _ r'sks as ca::-"a*e:
b{ InsuranCe companies made such_ insurance impassible to underwrite. An-—
other area considered to be difficult to underwrite due to the high Ilevel

--NCSL State Legislative Report--7
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GLOSSARY

ACCIDENT FREQUENCY: Rate of occurrence of accidents; e.g., number of
accidents per million man-hours worked.

ACCIDENT. SEVERITY: A measurement of the seriousness of the results of acci—
dents; i.e., days lost per one thousand man-hours worked.

CAPACITY:  Relationship between the quantity of capital funds at risk_in the

industry and the quantity nf funds legally and administratively required to
furnish” the amount of inSurance likely” to’be demanded in the future.

CAPTIVE INSURERS:  An 1insurance company owned by a single industrial
company.

CASH-FLOW UNDERWRITING:  The practice of charging inadequate premiums to
generate dollars_for investment, and then relying Upon investment returns to
offset underwriting deficits.

CASUALTY INSURANCE; A class, of _insurance made up of a variety of subclas—
ses, principally concerned with iInsurance against loss due to legal liabili—
ty to third perSons, but comprising also several unrelated lines.

ERRORS-AND-OMISSIONS  INSURANCE: _ Insurance = against loss due to failure,
through error or unintentional omission, to have insurance in force.

EXCESS INSURANCE:  Insurance covering above a specified amount; insurance
covering after the loss exceeds the coverage of other insurance.

EXPOSURE:  The state of being exposed to the chance of loss. The extent of
exposure to. loss  as measured by payroll, gate receipts, area, etc. The
chance of fire being communicated to an insured risk from its surroundings.

LOSS RATIO:  The percentage of losses_ to premiums. Tne proportion which
lesses incurred bear to the earned premiums.

LOSS OF USE INSURANCE: Insurance_anainst loss due to the insured’s inabili—
ty to use property, such as a vehicle.

LOSS-PAYABLE CLAUSE: A clause in an insurance contract_providing[ for pay—
ment of loss, for which the insurer is liable to the insured, to someone
other than the insured.

LOSSES OUTSTANDING:  The amount of loss for which the insurer is liable and
which it expects to pay in the future, shown as a reserve.

LOSSES PAID:  The amount of loss for which money has been disbursed by the
insurer.

LOSS RESCRVC: That portion of the assets of an insurance company kept in a
readily available form to meet probable claims provided for the’ payment of
losses” which have been incurred but not yet due.

LOSSES INCURRED:  Total losses, whether paid or unpaid, sustained by an in—
surance company under a policy or policies.
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