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INSURANCE 

T it le  24
s established
• Advisory Committee on Anesthe- 
•I, subsection 58-A' the Medical 
. in accordance with le 5, section 
sory Committee on v ostetrics and 
. subsection 58-C; and the Medical 
ance with Title 5, section 12004-1, 
nice param eters and risk manage- 
reas.

mmittees are made up as follows, 
i Anesthesiology consists of mem- 
specialty area. I t  consists of 6

’.osoital, appointed by the Eoard of

n-sized hospital, appointed by the

rural area, appointed by the Board

inted by the Governor in consulta- 
Society of Anesthesiologists; and

ors of medical costs, appointed by 

sumers, appointed by the Speaker

i^B&ergency Medicine consists of 
e specialty area. I t consists of 9

'.ospital, appointed by the Board of 
submitted by the Maine Medical

of Osteopathic Examination and 
he Maine Osteopathic Association; 
rural area appointed by the Board 
•. submitted by the Maine Medical

by the Board of Registration in 
iaine College of Family Physicians; 
or, a t least one of whom is board 
consultation with the Maine Chap- 
edicine Physicians; and

ors of medical costs, appointed by 

sumers, appointed by the Speaker

ionals, appointed by the Governor.
n Obstetrics and Gynecology con- 
e of the specialty area. I t  consists

lospnal, appointed by the Board of 
submitted by the Maine Medical

HEALTH SECURITY 24 § 2972
C h . 21

(2 ) O ne p h y s ic ian  w ho  p rac tic e s  in  a. m ed ium -sized  h o sp ita l a p p o in te d  by  th e  
B o ard  o f  O s teo p a th ic  E x am in a tio n  a n d  R e g is tra t io n  fro m  n o m in a tio n s  su b m itted  
by  th e  M aine O steo p a th ic  A ssoc ia tion ; * •
(3 ) O ne p h y sic ian  w ho p ra c tic e s  p r im a rily  in a ru r a l  a re a , ap p o in ted  b y  th e  B oard  
o f  R e g is tra t io n  in  M edicine fro m  n o m in a tio n s  su b m itte d  b y  th e  M aine M edical

A ssocia tion ;
(4 ) O ne p h y sic ian  w ho p ra c tic e s  p rim a rily  in a ru r a l  a re a , a p p o in te d  b y  th e  B oard  
o f O s teo p a th ic  E x a m in a tio n  and  R e g is tra tio n  fro m  no m in a tio n s s u b m itte d  by  th e  
M aine O ste o p a th ic  A ssociation ;
(5) O ne fam ily  p rac tic e  physic ian , ap p o in ted  b y  th e  B o a rd  o f  R e g is tra t io n  in 
M edicine fro m  n o m in a tio n s  su b m it te d  by  th e  M ain e  A cad em y  o f-F a m ily  P h y s i­

c ians;
(6 ) O ne b o a rd -ce rtified  physic ian , ap p o in ted  by  th e  G o v ern o r in  co n su lta tio n  w ith  
th e  M aine C h a p te r  o f th e  A m erican  C ollege o f O b s te tr ic ia n s  a n d  G yneco log is ts;

and
(7 ) T h re e  pub lic  m em b ers:

(a )  O ne re p re s e n tin g  th e  in te re s ts  o f  p a y o rs  o f  m ed ical c o s ts , ap p o in ted  by  
th e  P re s id e n t o f th e  S en a te ;
(b ) O ne re p re s e n tin g  th e  in te re s ts  o f  c o n su m e rs , a p p o in te d  by  th e  S p eak e r 
o f  th e  H o u se  of R e p re se n ta tiv e s ; and
(c ) O ne re p re se n tin g  a llied  h e a lth  p ro fe ss io n a ls , a p p o in ted  b y  th e  G overnor.

D. T he M edical S p ec ia lty  A dv iso ry  C om m ittee  on R ad io logy  c o n s is ts  o f  m em bers  
w ith  an  in te r e s t  in  an d  k n o w led g e  o f  th e  sp e c ia lty  a re a . I t  c o n s is ts  o f  6 m em bers:

(1 ) O ne p h y sic ian  w ho  p ra c tic e s  in a  te r t ia ry  ho sp ita l, a p p o in te d  b y  th e  B oard  o f 
R e g is tra tio n  in M edicine;
(2 ) O ne ph y sic ian  w ho p rac tic e s  in a m ed ium -sized  h o sp ita l, ap p o in ted  by th e  
B oard  o f  R e g is tra tio n  in M edicine;
(3) O ne p h y sic ian  w ho p rac tic e s  p rim arily  in a  ru r a l  a re a , ap p o in ted  b y  th e  B o a rd  
o f R e g is tra t io n  in  M edicine;
(4) O ne b o a rd -ce rtif ied  rad io lo g is t, ap p o in ted  by  th e  G o v e rn o r in  c o n su lta tio n  
w ith  th e  M aine R adio log ical. Society ; and

(5) T w o p u b lic  m em bers:
(a )  O ne re p re se n tin g  th e  in te re s ts  o f p a y o rs  o f  m ed ical c o s ts , ap p o in ted  by 
th e  P re s id e n t o f th e  S e n a te ; an d
(b )  O ne re p re s e n tin g  th e  in te re s ts  o f  c o n su m e rs , a p p o in te d  by  th e  S p e a k e r ,  
o f  th e  H o u se  o f  R e p re se n ta tiv e s .

3. T e rm s . E a c h  m e m b e r se rv e s  a  te rm  o f  3 y e a rs .

4. P ro c e e d in g s .. T h e  m edical sp ec ia lty  a d v iso ry  co m m itte e s  sh a ll c o n d u c t a ll p ro ceed ­
in g s  p u r s u a n t  to  th e  M aine A d m in is tra tiv e  P ro c e d u re  A c t;1

5. B o a rd  o f  R e g is t r a t io n  in  M ed ic in e ; a d m in is t r a t io n  a n d  f u n d i n g . . T h e  B o ard  o f 
R e g is tra t io n  in  M edicine sha ll p rov ide  fu n d in g  and  a d m in is tra tiv e  s u p p o r t  to  th e  m edical 
s p e c ia lty  ad v iso ry  co m m ittees . T h e  B o ard  o f  R e g is tra t io n  in  M edicine m ay  accep t fu n d s  
f ro m .o u ts id e  so u rc e s , in c lu d in g  th e  B o a rd  of. O s te o p a th ic  E x a m in a tio n  a n d  R e g is tra tio n , 
to  h e lp  fin an ce  th e  o p e ra tio n  o f  th e  m ed ical sp e c ia lty  ad v iso ry  c o m m ittee s .

1989, c. 931, § 4; 1991, c. 319, §§ 2, 3, eff. June 17, 1931.

1 Section 1151 e t  seq. of title 4; § 8001 e t seq. of title 5.

H is to r ic a l  a n d  S ta tu to r y  N o tes  

A m endm ents. Laws 1991, c. 319, § 3, in subsec. 2, ~dded par.

1991 A m endm ent. Laws 1991, c. 319, § 2, in 
subsec. 1, added to list of specialty areas the 
Medical Specialty Advisory Committee on Radiol­
ogy.
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E a c h  m edical sp e c ia lty  ad v iso ry  c o m m itte e  sh a ll develop  p ra c tic e  p a ra m e te r s  an d  risk  
m a n a g e m e n t p ro to co ls  in th e  m e d ic rl sp e c ia lty  a re a  r e la t in g  to th a t  com m ittee . T he  
p ra c tic e  p a ra m e te r s  m u s t d e fin e  a p p ro p r ia te  clinical in d ica tio n s  an d  m e th o d s  o f  t r e a tm e n t  
w ith in  th a t  sp ec ia lty . T h e  risk  m a n a g e m e n t p ro to co ls  m u s t  e s ta b lish  s ta n d a rd s  o f 
p ra c tic e  d es ig n ed  to  avo id  m a lp rac tic e  c la im s an d  in c re a se  th e  d e fen s ib ility  o f  th e  
m a lp rac tic e  c la im s th a t  a re  p u rsu e d . T h e  p a ra m e te r s  a n d  p ro to co ls  m u s t, be  c o n s is te n t 
w ith  a p p ro p r ia te  s ta n d a rd s  o f  c a re  an d  lev e ls  o f  q u a lity . T h e  B o ard  o f  R e g is tra tio n  in 
M edicine an d  th e  B o a rd  o f O s teo p a th ic  E x am in a tio n  and  R e g is tra t io n  sh a ll rev iew  th e  
p a ra m e te r s  a n d  p ro toco ls , ap p ro v e  th e  p a ra m e te r s  and  p ro to co ls  a p p ro p r ia te  fo r  each  
m ed ical sp ec ia lty  a re a  an d  a d o p t th em  a s  ru le s  u n d e r  th e  M aine  A d m in is tra tiv e  P ro c e d u re  
A c t.1
1989, c. 931, § 4.

1 Section 1151 e t seq. of title 4; § 8001 e t seq. of title 5.

§ 2 9 7 4 . R e p o r t  t o  L e g i s l a t u r e

E ach  m ed ical sp e c ia lty  ad v iso ry  co m m itte e  sh a ll p rov ide  a  r e p o r t  to  th e  jo in t s ta n d in g  
co m m itte e  o f th e  L e g is la tu re  h a v in g  ju r isd ic tio n  o v e r ju d ic ia ry  m a t te r s  an d  th e  O ffice o f 
th e  E x ecu tiv e  D ire c to r  o f  th e  L e g is la tiv e  C ounc:' s e t t in g  fo r th  th e  p a ra m e te r s  and  
p ro to co ls  developed  by  th a t  m edical sp e c ia lty  ad v iso ry  co m m itte e  an d  a d o p ted  b y  th e  
B oard  o f  R e g is tra tio n  in M edicine a n d  th e  B oard  o f O s te o p a th ic  E x am in a tio n  an d  
R e g is tra tio n . T he  m edical sp ec ia lty  ad v iso ry  co m m ittees  a lso  sh a ll r e p o r t  th e  e x te n t to  
w hich th e  risk  m a n a g e m e n t p ro toco ls  re d u c e  th e  p rac tice  o f  d e fen s iv e  m edicine.

T he  M edical S p ec ia lty  A dv iso ry  C o m m itte e  on A n e sth e s io lo g y , th e  M edic; I S p ec ia lty  
A d v iso ry  C om m ittee  on E m e rg e n c y  M edicine and  th e  M edical S pec ia lty . A dvise y  C om m it­
tee  on O b s te tr ic s  a n d  G ynecology  sh a ll p ro v id e  th is  re p o r t  by  M arch  1, 1991. T h e  M edical 
S p ec ia lty  A dv iso ry  C om m ittee  on R a d io lo g y  sh a ll p rovide th is  re p o r t  b y  S e p te m b e r 1, 
1991.
1989, c. 931, § 4; 1991, c. 319, § 4, eff. June  17, 1991.

H is to r ic a l  a n d  S ta tu to r y  N o tes

A m endm ents par., and added second par., w hich'set deadlires
1991 A m endm ent. Laws 1991, c. 319, § 4, for reports by two of the advisory committees, 

deleted deadline of March 1, 1991, from firs t

§ 2 9 7 5 . A p p l i c a t i o n  t o  p r o f e s s i o n a l  n e g l i g e n c e  c l a i m s

1. ’ I n t ro d u c e d  by  d e fe n d a n t .  In  a n y  c laim  fo r  p ro fe ss io n a l n eg lig en ce  a g a in s t  a 
ph y sic ian  o r  th e  e m p lo y e r o f  a ph y sic ian  p a rtic ip a tin g  in th e  p ro je c t e s ta b lish e d  b y  th is  
su b c h a p te r  in w hich  a  v io la tion -o f a  s t a n d a r d  o f  c a re  is a lle g e d , on ly  th e  p h y sic ian  o r  th e  
p h y s ic ia n ’s  em p lo y e r m ay  in tro d u ce  in to  e 'id e n c e , a s  an  a f f irm a tiv e  d e fe n se , th e  ex is tence , 
o f th e  p rac tic e  p a ra m e te r s  an d  r isk  m a n a g e m e n t p ro to co ls  deve loped  a n d  a d o p ted  
p u r s u a n t  to  sec tio n  2973 fo r  th a t  m ed ica l sp e c ia lty  a rea .

2 .  B u rd e n  o f  p ro o f ; p a ra m e te r s  a n d  p ro to c o ls .  A ny p h y s ic ian  o r  p h y s ic ia n 's  em ploy­
e r  w ho  p lead s  com pliance  w ith  th e  p ra c tic e  p a ra m e te r s  an d  r is k  m a n a g e m e n t p ro to co ls  a s  
an  a f f irm a tiv e  d e fe n s e  to  a  claim  fo r  p ro fe ss io n a l n eg lig en ce  h a s  th e  b u rd e n  o f  p ro v in g  
th a t  th e  p h y sic ian ’s  c o n d u c t w a s  c o n s is te n t w ith  th o se  p a ra m e te r s  an d  p ro to co ls  in o rd e r  
to  re ly  u p o n  th e  a f f irm a tiv e  d e fen se  a s  th e  b a s is  f o r  a d e te rm in a tio n  th a t  th e  p h y sic ian 's  
co n d u c t did n o t c o n s t i tu te  p ro fe ss io n a l n eg lig en ce . I f  th e  p h y sic ian  o r  th e  p h y sic ian ’s 
em p lo y e r in tro d u c e s  a t  tr ia l  ev idence o f  com p liance  w ith  th e  p a ra m e te r s  a n d  p ro to co ls , 
th e n  th e  p la in ti f f  m a y  in tro d u ce  ev id en ce  on  th e  issu e  o f  co m p liance . T h is  su b se c tio n  
doe3 n o t a f f e c t  th e  p la in t i f f s  b u rd e n  to  p ro v e  th e  p la in t i f f s  c a u se  o f  ac tion  by  a  
p re p o n d e ra n c e  o f  th e  ev id en ce  a s  o th e rw ise  p rov ided  by law .

3. N o  c h a n g e  in  b u rd e n  o f  p ro o f . N o th in g  in th is  s u b c h a p te r  a l te r s  th e  b u rd e n s  o f  
p ro o f in e x is te n c e  a s  o f  D ecem b er 31, 1991, in p ro fe ss io n a l n eg lig en ce  p ro ceed in g s .

26

§ 2 9 7 3 . P r a c t i c e  p a r a m e t e r s ;  r i s k  m a n a g e m e n t  p r o t o c o ls



IN S U R A N C E  
T itle  24 

p r o t o c o l s

lop p rac tic e  p a ra m e te r s  an d  risk  
e la tin g  to  th a t  com m ittee . T he 
:a tio n s a n d  m e th o d s  o f  tre a tm e n t 
Is m u s t e s ta b lish  s ta n d a rd s  o f 
.c rease  th e  d e fen s ib ility  o f  th e  
m d p ro toco ls  m u s t  be  c o n s is te n t 

T he  B o a rd  o f  R e g is tra tio n  in 
id  R e g is tra tio n  sh a ll rev iew  th e  
i p ro to co ls  a p p ro p r ia te  fo r  each  
M aine A d m in is tra tiv e  P ro ced u re

de a report to the joint standing 
iiciary matten and the Office of 
:ting forth the parameters and 
committee and adopted by the 

f Osteopathic Examination and 
•s also shall report the extent to 
e of defensive medicine.
hesio logy , th e  M ed ical S pec ia lty  
d ica l S p ec ia lty  A d v iso ry  C om m it- 
-t by M arch I , 1991. T h e  M edical 
iiiffi&^is r e p o r t  by  S e p te m b e r 1,

o te s

ided second par., which se t deadlines 
by two of the advisory committees.

claims

•ofessional n e g lig en ce  a g a in s t  a  
n th e  p ro je c t e s ta b lish e d  by  th is 
a lleged, on ly  th e  ph y sic ian  o r  th e  
if f irm a tiv e  d e fe n se , th e  ex is ten ce  
ro tocols d ev e loped  a n d  adop ted

/  physic ian  o r  p h y s ic ia n 's  em ploy- 
nd risk  m a n a g e m e n t p ro toco ls  as 
gence  has th e  b u rd e n  o f  p rov ing  
a ram ecers  a n d  p ro to co ls  in o rd e r  
le te rm in a tio n  th a t  th e  p h y sic ian ’s 
th e  p hysic ian  o r  th e  p h y sic ian ’s  

•Ji th e  p a ra m e te r s  a n d  p ro toco ls, 
o f  com pliance. T h is  su b sec tio n  

p la in t i f f s  c a u se  o f  ac tion  by a  
t  law .

su b c h a p te r  a l te r s  th e  b u rd e n s  o f  
e ss io n a l n eg lig en ce  p roceed ings.

%

H E A L T H  S E C U R IT Y  2 4  § 2 9 7 8
C h. 21

4. A p p lic a t io n . T h is sec tio n  app lies to  c a u se s  o f a c tio n  a c c ru in g  b e tw e e n  J a n u a r y  1, 
1992 an d  D ecem b er 31, 1996.
1989, c. 931, § 4.

§ 2976. Physician participation
A ny  ph y sic ian s p rac tic in g  in a m e d ic a lsp e c ia lty  a re a  fo r  w hich  p ra c tic e  p a ra m e te r s  and  

r isk  m a n a g e m e n t p ro to co ls  h av e  been  developed  an d  a d o p te d  p u r s u a n t  to  sec tion  2973, 
sh a ll file  notice w ith  th e  B oard  o f  R e g is tra tio n  in M edicine o r  th e  B o a rd  o f  O steopa th ic  
E x am in a tio n  an d  R e g is tra tio n  p rio r to  N o v em b er 1, 1991, in d ica tin g  w h e th e r  th e y  e lec t to 
p a r tic ip a te  in th e  p ro jec t. T he  m edical liab ility  d e m o n s tra tio n  p ro je c t a u th o r iz e d  by  th is  
s u L c h a p te r  does n o t  b eg in  w ith  re s p e c t to  a  m ed ical sp<. a l ty  a re a  u n le s s  a t  le a s t  507» o f  
th e  p h y sic ian s  licensed  in th e  S ta te  an d  p rac tic in g  i th a t  sp e c ia lty , a r e a  e lec t to 
p a r tic ip a te . C o n tin u a tio n  o f  a  p ro je c t is n o t d e p e n d e n t on  th e  level o f  p artic ipa tion . 
E n ro llm e n ts  m ay  be  accep ted  by th e  b o a rd s  a f t e r  th e  in itia l e n ro llm e n t period , b u t a  
p h y sic ian  m ay  n o t be reen ro lled  a f t e r  en ro llin g  an d  te rm in a tin g  in itia l en ro llm en t. 
1989, c. 931, § 4; 1991, c. 734, § 1, eff. March 26, 1992.

H is to r ic a l  a n d  S ta tu to r y  N o te s

A m endm ents

1991 A mendment. Laws 1991, c. 734, § 1, 
added provision tha t enrollments may be accept­

ed by the boards a fte r  the initial enrollment 
period, but th a t a physician may not be re­
enrolled a fte r  enrolling and term inating initial 
enrollm ent

§ 2 9 7 7 . E v id e n c e ;  i n a d m i s s i b i l i t y

U n less  in d ep en d en tly  developed  fro m  a  so u rce  o th e r  th a n  th e  d e m o n s tra tio n  pro jec t, th e  
p ra c tic e  p a ra m e te r s  an d  r isk  m a n a g e m e n t p ro to co ls  a re  n o t  ad m iss ib le  in  ev idence  in a  
la w s u it  a g a in s t  an y  ph y sic ian  w ho is n o t a  p a r t ic ip a n t in  th e  d e m o n s tra tio n  p ro jec t o r 
a g a in s t  a n y  physic ian  p a rtic ip a tin g  in  th e  p ro jec t w ho is d e fe n d in g  a g a in s t  a  cau se  o f  
a c tio n  a c c ru in g  b e fo re  J a n u a r y  1, 1992 o r  a f t e r  D ecem b er 31, 1996.
1989, c. 931, § 4.

§ 2 9 7 8 . I n f o r m a t i o n  a n d  r e p o r t s

1. R e p o r ts  by  in s u re r s .  A ny  in s u ra n c e  co m p an y  p ro v id in g  p ro fe ss io n a l, m alp rac tice  
o r  a n y  o th e r  fo rm  o f  liab ility  in su ra n c e  fo r  an y  p h y sic ian  p ra c tic in g  in  a  m edical sp ec ia lty  
a r e a  d e sc rib ed  in sec tio n  2972 o r  fo r  a n y  h o sp ita l in w h ich  th a t  p ra c tic e  h a s  ta k e n  place 
sh a ll p rov ide  to  th e  B u re a u  o f In s u ra n c e  in a  fo rm a t e s ta b lish e d  b y  the. s u p e r in te n d e n t 
th e  fo llow ing:

A. A  re p o r t  o f  each  claim  a lle g in g  m a lp rac tice  d u r in g  th e  5 -y e a r  p e rio d  en f lg  
D ecem b er 31, 1991, invo lv ing  a n y  p hysic ian  p ra c tic in g  in a  m ed ical sp ec ia lty  a re a  
d e sc r ib e d  in  sec tio n  2972. E ach  r e p o r t  m u s t  in c lu d e  th e  n am e  o f  th e  in su re d , policy 
n u m b e r , c la ss if ica tio n  o f  risk , m ed ical sp ec ia lty , d a te  o f  claim  a n d  th e  r e s u l ts  o f th e  
claim , in c lud ing  d e fe n se  co sts  an d  in d em n ity  p a y m e n ts  a s  a  r e s u l t  o f  s e t t le m e n t o r  
v e rd ic t, a s  w ell a s  an y  a w a rd s  paid  in ex cess  o f  po licy  lim its . F o r  an y  claim  s till 
open , th e  r e p o r t  m u s t inc lude  th e  am ount, o f an y  fu n d s  a llo ca ted  a s  re s e rv e  o r  paid  
o u t  T he  in su ra n c e  com pany  sh a ll a n n u a lly  r e p o r t  on  a n y  c la im s th a t  h av e  rem ain ed  
open;
B . F o r  th e  5 -y e a r  period  e n d in g  D ecem b er 3 1 ,1 9 9 1 , a n  a n n u a liz ed  b re a k d o w n  o f  th e  
m ed ica l liab ility  p rem iu m s e a rn e d  fo r  ph y sic ian s p ra c tic in g  in th e  m edical sp ec ia lty  
a re a s  d esc rib ed  in  sec tio n  2972. T h is  in fo rm a tio n  m u s t  be  p ro v id ed  acco rd in g  to  a  
sch ed u le  e s ta b lish e d  by  th e  B u re a u  o f  In su ra n c e ;
C. A re p o r t  o f  e ach  claim  b ro u g h t  a g a in s t  an y  p h y sic ian  p ra c tic in g  in a  m edical 
sp ec ia lty  a r e a  d e sc rib ed  in  sec tio n  2972, a lleg in g  m a lp ra c tic e  a s  a  r e s u l t  o f  inc iden ts 
o c c u rr in g  on o r  a f t e r  J a n u a ry  1, 1992 a n d  b e fo re  J a n u a r y  1, 1997, t h a t  inc ludes, b u t  is 
n o t lim ited  to , th e  n am e o f  th e  in su re d , policy n u m b e r , c la s s if ic a tio n  o f  r isk , m ed ical 
sp ec ia lty , d a te  o f  claim  an d  th e  re s u l ts  o f  each  c la im , inc lud ing  d e fe n se  co s ts  and  
in d em n ity  p a y m e n ts  a s  a r e s u l t  o f s e t t le m e n t o r  v e rd ic t, an y  a w a rd s  o r  a m o u n ts  paid
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in ex ce ss  o f  policy lim its an d  a n y  find ing , if m ade, o f  w h e th e r  th e  p h y sic ian ’s  p rac tice  
w as  c o n s is te n t w ith  th e  p a ra m e te r s  an d  p ro toco ls  d ev e lo p ed  an d  ad o p ted  u n d e r  
sec tio n  2973. T h e se  re p o r ts  m u s t be p rov ided  n o t less  th a n  sem ian n u a lly  acco rd ing  
to  a  sch ed u le  e s ta b lish e d  by th e  B u re a u  o f  In s u ra n c e . A t th e  d isc re tio n  o f  the  
B u re a u  o f  In s u ra n c e , r e p o r ts  m u s t  be p rov ided  u n ti l  a ll c la im s a re  closed; and

D. An an n u a liz ed  b reak d o w n  o f  th e  m ed ical liab ility  p rem iu m s e a rn e d ,, a s  o f 
J a n u a r y  1, 1992, fo r  p h y sic ian s p rac tic in g  in th e  m edical s p e c ia lty  a re a s  d esc rib ed  in 
sec tio n  2972. T h is in fo rm a tio n  m u s t  be p rov ided  acco rd in g  to  a  sch ed u le  e s tab lish ed  
b y  th e  B u re a u  o f  In s u ra n c e . •-

2. R e p o r ts  b y  B u re a u  o f  I n s u r a n c e  a n d  B o a rd  o f  R e g is t r a t io n  in  M ed ic in e ... T h e -  
B u re a u  o f In su ra n c e  a n d  th e  B o ard  o f  R e g is tra tio n  in .M edicine sh a ll r e p o r t  th e  re s u lts -o f  
th e  p ro je c t to  th e :G o v e rn o r a n d  to  th e  jo in t s ta n d in g  c o m m ittee s  o f  th e  L e g is la tu re  h av in g  
ju r isd ic tio n  o v e r in su ra n c e  an d  ju d ic ia ry -m a t te r s  a n d  to  th e -O f f ic e ,  o f  th e  E xecu tiv e  
D irec to r o f  th e  L eg is la tiv e  C ouncil by  D ecem b er 1, 1997. T h e  re p o r t  m u s t inc lude  th e  
fo llow ing, !—•

A. T he B u re a u  o f  In s u ra n c e  sh a ll r e p o r t
(1) T he  n u m b e r  o f cla im s b ro u g h t a g a in s t  p h y s ic ian s  in th e  p ro jec t a lleg in g  
m alp rac tice  a s  a  r e s u l t  o f  in c id en ts  o c c u rr in g  on  o r  a f t e r  J a n u a r y  1,. 1992;
(2) T he  re s u lts  o f a n y  closed  c la im s d e sc rib ed  in th is  sec tio n , inc lud ing  d e fen se  
c o s ts  a n d  in d em n ity  p a y m e n ts  a s  a  r e s u l t  o f  s e t t le m e n t  o r  verd ic t;
(3) T he  s ta tu s  o f  a ll open  c la im s d esc r ib ed  in th is  sec tio n , inc lud ing  d e fen se  
costs , in d em n ity  p a y m e n ts  a n d  an y  a m o u n ts  held  in re se rv e ; and
(4) T he  e f f e c t  o f th e  p ro je c t on th e  m edical liab ility  c la im s expe rien ce  and  
p rem iu m s o f th o se  ph y sic ian s in th e  p ro jec t.

B. T he B oard  o f R e g is tra tio n  in M edicine sh a ll q u a n tify  an d  re p o r t  on a n y  id en tif ia ­
ble im p ac t o f  th e  p ro je c t on th e  c o s t o f th e  p rac tice  o f  d e fe n s iv e  m edicine.

(1) T he B oard  o f  R e g is tra tio n  in M edicine sh a ll e s ta b lish  an  econom ic ad v iso ry  
com m ittee  to  e s ta b lish  th e  m e th o d o lo g y  fo r  e v a lu a tin g  th e  e f f e c t  o f th e  p ro jec t 
on th e  cost, u tiliza tio n  an d  th e  p rac tic e  o f  d e fen s iv e  m edicine. T he  econom ic 
ad v iso ry  co m m ittee  sh a ll r e p o r t  th e  m eth o d o lo g y  d ev e loped  to  th e  B oard  of 
R e g is tra tio n  in  M edicine by  J a n u a r y  1, 1992.

3. Im m u n ity . All in s u re rs  re p o r tin g  u n d e r  th is  sec tion  an d  th e ir  a g e n ts  o r  em ployees, 
th e  s u p e r in te n d e n t an d  the- s u p e r in te n d e n t 's  re p re se n ta t iv e s , th e  B o a rd  o f  O steo p a th ic  
E x am in a tio n  and  R e g is tra tio n  an d  its  a g e n ts  an d  em p loyees a n d  th e  B oard  o f  R e g is tra ­
tion  in M edicine and  its  a g e n ts  o r  em p lo y ees, inc lu d in g  m em b ers  o f  th e  m edical sp ec ia lty  . 
ad v iso ry  co m m ittees  e s ta b lish e d  u n d e r  sec tio n  2972, a re  im m u n e  fro m  liab ility  fo r  an y  
ac tion  ta k e n  by th e m  p u r s u a n t  to  th is  s u b c h a p te r .

4. C o n f id e n tia l i ty . R e p o rts  m ade  to  th e  su p e r in te n d e n t a n d  re p o r t  re co rd s  k e p t by  
th e  s u p e r in te n d e n t a re  n o t s u b je c t to  d isco v ery  an d  a re  n o t a d m iss ib le  in  a n y  tr ia l ,  civil o r  
crim inal, o th e r  th a n  p ro ceed in g s  b ro u g h t  b e fo re  o r  by  th e  B o a rd  o f  R eg istra tion^  in 
M edicine o r th e  B oard  o f  O steo p a th ic  E x am in a tio n  an d  R e g is tra tio n . T h e  su p e r in te n d e n t 
sh a ll m a in ta in  th e  re p o r ts  filed  in acco rd an ce  w ith  tin's sec tion  an d  all in fo rm atio n  derived  
fro m  th e  re p o r ts  th a t  id e n tif ie s  o r  p e rm its  id en tif ica tio n  o f  th e  in s u re d  o r  th e  in c id e n t fo r  
w hich  a claim  was-- m ade  a s  s t r ic t ly  co n fid en tia l re co rd s . In fo rm a tio n  d e riv ed  -from  
re p o r ts  filed  in acco rd an ce  w ith  th is  sec tio n  th a t  does n o t id e n tify  o r  p e rm it id en tif ica tio n  
o f  a n y  in su red  o r  in c id en t fo r  w hich  a  claim  w a s  m ade  m a y  be re le a se d  b y  th e  
su p e r in te n d e n t o r  o th e rw ise  m ad e  a v a ilab le  to  th e  public.

5. R u le s . T he  s u p e r in te n d e n t an d  th e  B o ard  o f  R e g is tra t io n  in  M edicine m a y  a d o p t 
ru le s  n e c e ssa ry  t  im p lem en t th is  s u b c h a p te r .
1989, c. 931, § 4.
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R e p r e s e n t a t i v e  B i l l  H u d s o n  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t a l  
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  C S H B  2 9 2

D e a r  R e p r e s e n t a t i v e  H u d s o n :

I a m  w r i t i n g  t o  y o u  o n  b e h a l f  o f  S t a t e  F a r m  M u t u a l  
A u t o m o b i l e  I n s u r a n c e  C o m p a n y  a n d  S t a t e  F a r m  F i r e  & C a s u a l t y  

C o m p a n y .  S t a t e  F a r m  p r e s e n t l y  h a s  a p p r o x i m a t e l y  32 p e r c e n t  o f  
t h e  a u t o m o b i l e  i n s u r a n c e  m a r k e t  i n  t h e  s t a t e  o f  A l a s k a .  S t a t e  
F a r m  F i r e  & C a s u a l t y  h a s  43 p e r c e n t  o f  t h e  h o m e o w n e r s '  i n s u r a n c e  
m a r k e t .  C o l l e c t i v e l y  S t a t e  F a r m  h a s  h a d  s i g n i f i c a n t  e x p e r i e n c e  
w i t h  ';ka's c i v i l  j u s t i c e  s y s t e m  w h i c h  g o e s  b a c k  f o r  a t  l e a s t  
2 0  y e a r s .  I t  i s  f r o m  t h i s  p e r s p e c t i v e  t h a t  w e  o f f e r  o u r  c o m m e n t s  

r e g a r d i n g  t h e  C S  f o r  H B 2 9 2 ,  w h i c h  i s  p r e s e n t l y  b e f o r e  y o u .

Y o u  p r o b a b l y  a l r e a d y  k n o w  t h a t  w e  h a d  n o  i n v o l v e m e n t  i n  t h e  
i n t r o d u c t i o n  o r  d r a f t i n g  o f  t h i s  l e g i s l a t i o n .  S i n c e  o u r  
d a y - t o - d a y  a c t i v i t i e s  w i l l  b e  a f f e c t e d  s i g n i f i c a n t l y  b y  t h i s  
l e g i s l a t i o n ,  w e  f e e l  c o m p e l l e d  t o  c o m m e n t  o n  it. W e  f e e l  
c o m p e l l e d  t o  c o m m e n t  f o r  a n o t h e r  r e a s o n ,  f o r  r e g a r d l e s s  o f  
w h e t h e r  w e  w i s h  t o  b e  a p a r t  o f  t h i s  d e b a t e ,  w e  n o n e t h e l e s s  a r e  
b r o u g h t  i n t o  i t  b y  t h o s e  w h o  b e l i e v e  t h e  o n l y  r e a s o n  f o r  t o r t  

r e f o r m  i s  i n s u r a n c e  r e f o r m .

A t  t h e  o u t s e t  w e  w i s h  t o  c o m m e n d  y o u r  c o m m i t t e e  f o r  t h e  

e f f o r t s  i t  h a s  a n d  is m a k i n g  t o w a r d  f i n d i n g  b a l a n c e  i n  a n  a r e a  
w h e r e  t h e r e  a r e  s t r o n g  f e e l i n g s  o n  a l l  s i d e s .  M a n y  p e o p l e  h a v e
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P a g e  2

H u c h e s  T h o r s n e s s  G a n t z  P o w e l l  8  B r u n d i n

ATTORNEYS AT LAW

v a s t l y  d i f f e r e n t  i n i o n s  a b o u t  w h e r e  a s  a m a t t e r  o f  f a i r n e s s  t o
d r a w  t h e  l i n e  o n  jsues s u c h  a s  s t a t u t e s  o f  r e p o s e  a n d  c a p s  f o r  
n o n - e c o n o m i c  d a m a g e s .  W h i l e  w e  h a v e  n o  o p i n i o n  o n  t h o s e  
p a r t i c u l a r  i s s u e s ,  i t  i s  e a s y  t o  m a k e  t h e  o b s e r v a t i o n  t h a t  
e f f o r t s  t o  i m p o s e  r e a s o n a b l e  l i m i t a t i o n s  w i l l  h a v e  a p o s i t i v e  
e f f e c t  o n  t h e  g o a l s  y o u r  c o m m i t t e e  s e e k s  t o  f u r t h e r  t h r o u g h  t h e  
i n t r o d u c t i o n  o f  t h i s  l e g i s l a t i o n .  T h e r e  a r e  o t h e r  a r e a s  
a d d r e s s e d  b y  t h i s  l e g i s l a t i o n  w h i c h  w e  f e e l  s t r o n g l y  a b o u t  a n d  

t h e  f o l l o w i n g  w i l l  s e t  f o r t h  t h o s e  a r e a s .

1. S e c t i o n  11 ( R e d u c t i o n  o f  f u t u r e  w a g e  l o s s  a w a r d s  b y  

i n c o m e  t a x e s ) . W e  h a v e  a l w a y s  q u e s t i o n e d  t h e  l o g i c  b e h i n d  n o t  
r e d u c i n g  a w a r d s  f o r  f u t u r e  e a r n i n g s  b y  t h e  a m o u n t  o f  f e d e r a l  
a n d / o r  s t a t e  i n c o m e  t a x .  S e c t i o n  1 1  w o u l d  a l l e v i a t e  w h a t  is 

c u r r e n t l y  a  w i n d f a l l  a n d  w e  a r e  v e r y  m u c h  s u p p o r t i v e  o f  t h i s  

c h a n g e .

2. S e c t i o n s  16 a n d  17 ( s e v e r a l  l i a b i l i t y ) . T h e s e  s e c t i o n s  
a l l e v i a t e  a n  o b v i o u s  p r o b l e m  i n  t h e  i n t e r p r e t a t i o n  o f  t h e  1 9 8 8  
s e v e r a l  l i a b i l i t y  i n i t i a t i v e .  W e  f o u n d  i t  i n c r e d i b l e  t h a t  o n e  o f  
t h e  o p p o n e n t s  t o  t h i s  l e g i s l a t i o n  h a s  a r g u e d  t h e  c h a n g e s  p r o p o s e d  
b y  S e c t i o n s  1 6  a n d  17 t o  b e  s i g n i f i c a n t  w h e n  c o m p a r e d  t o  t h e  w a y  

t h i n g s  a r e  c u r r e n t l y  d o n e .  F r a n k l y  t h e  r u l i n g s  w e  h a v e  r e c e i v e d  
o n  t h i s  i s s u e  h a v e  b e e n  d i f f e r e n t  i n  a l m o s t  e v e r y  c a s e .  W e  d o u b t  
i f  a n y o n e  e l s e ' s  e x p e r i e n c e  h a s  b e e n  d i f f e r e n t .

W h a t  w e  a l s o  f i n d  t o  b e  i n c r e d i b l e  i s  h o w  t h e  c l e a r  i n t e n t  
c f  t h e  1 9 8 8  i n i t i a t i v e  h a s  b e e n  s o  f r u s t r a t e d  b y  t h o s e  w h o  a r e  
u n w i l l i n g  t o  e n f o r c e  t h e  i n t e n t  o f  t h e  v o t e r s .  A s  y o u  w i l l  
r e c a l l  t h e  v o t e r s  i n  1 9 8 8  w e r e  t o l d  t h a t  " t h e  i n i t i a t i v e  w o u l d  
m a k e  e a c h  p a r t y  l i a b l e  f o r  d a m a g e s  o n l y  e q u a l  t o  h i s  o r  h e r  s h a r e  

o f  f a u l t  a n d  r e p e a l  t h e  l a w  c o n c e r n i n g  r e i m b u r s e m e n t  f r o m  o t h e r  
p a r t i e s . "  U n f o r t u n a t e l y  t h i s  h a s  n o t  p r o v e n  t o  b e  t h e  c a s e .  T h e  

c h a n g e s  t h a t  y o u  p r o p o s e  i n  S e c t i o n s  16 a n d  17 w o u l d  s i m p l y  
e n s u r e  t h a t  i n d e e d  a p a r t y  w o u l d  b e  h e l d  r e s p o n s i b l e  o n l y  f o r  h i s  
o r  h e r  p e r c e n t a g e  o f  f a u l t ,  r e g a r d l e s s  o f  w h o  t h e  p l a i n t i f f  c h o s e
t o  sue. W e  v e r y  m u c h  s u p p o r t  t h i s  c h a n g e  a s  i t  w i l l  s i m p l y  g i v e
e f f e c t  t o  w h a t  t h e  v o t e r s  d e c i d e d  i n  1 9 8 8 .

3. S e c t i o n  19 ( o f f e r s  o f  j u d g m e n t )  i s  a c h a n g e  w e  a l s o
s u p p o r t .  T h i s  p r o v i s i o n  r e p r e s e n t s  a n  a t t e m p t  t o  e n c o u r a g e  
p a r t i e s  t o  r e a s o n a b l y  a n d  f a i r l y  e v a l u a t e  t h e i r  c a s e s .  W e  t h i n k  
t h e  e f f e c t  o f  a p r o v i s i o n  s u c h  a s  t h i s  w i l l  i n d e e d  b e  s i g n i f i c a n t .

4. S e c t i o n  20 ( p r e - j u d g m e n t  i n t e r e s t )  i s  a c h a n g e  w h i c h  is 
l o n g  o v e r d u e .  T h e  p r o p o s a l  w o u l d  k e y  p r e - j u d g m e n t  i n t e r e s t  t o  
w h a t  a p a r t y  c o u l d  r e a l i s t i c a l l y  h o p e  t o  e a r n  o n  t h e i r  m o n e y ,  
w h i c h  o f  c o u r s e  i s  t h e  i n t e n t  o f  p r e - j u d g m e n t  i n t e r e s t .  N o

l o n g e r  w o u l d  t h e r e  b e  t h e  r i s k  t h a t  p r e - j u d g m e n t  i n t e r e s t  is 

a r b i t r a r i l y  e i t h e r  t o o  h i g h  o r  t o o  low.

5. S e c t i o n  21 ( p r e - j u d g m e n t  i n t e r e s t  o n  f u t u r e  d a m a g e s )  is
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a l s o  a p r o v i s i o n  w e  a r e  v e r y  m u c h  i n  s u p p o r t  of. T h i s  a g a i n  
o p e r a t e s  t o  r e m o v e  t h e  w i n d f a l l  o f  a w a r d i n g  p r e - j u d g m e n t  i n t e r e s t  
o n  f u t u r e  d a m a g e s  o r  p u n i t i v e  d a m a g e s ,  w h i c h  a g a i n  a s  a  m a t t e r  o f
l o g i c  a n d  f a i r n e s s  s e e m s  m o s t  a p p r o p r i a t e .

6. F i n a l l y ,  w e  a r e  s u p p o r t i v e  o f  S e c t i o n  2 6 . w h i c h
e l i m i n a t e s  c o s t s  a n d  a t t o r n e y ' s  f e e s  t h a t  a r e  p r e s e n t l y  a w a r d e d  
a s  a m a t t e r  o f  c o u r s e  i n  a l m o s t  e v e r y  c a s e .  T h e  c u r r e n t  i s s u e  o f  
w h o  is t h e  " p r e v a i l i n g  p a r t y "  i n  c i v i l  l i t i g a t i o n  i s  o n e  t h a t  is 

l i t i g a t e d  p r o b a b l y  m o r e  f r e q u e n t l y  t h a n  a n y  o t h e r  i s s u e .  I n d e e d ,  
e v e r y  c o n s u m e r  w h o  p u r c h a s e s  a n  i n s u r a n c e  p o l i c y  f r o m  u s  i n  
A l a s k a  p a y s  f o r  R u l e  82 c o v e r a g e .  E l i m i n a t i n g  t h i s  w o u l d  n o t  
o n l y  r e d u c e  l i t i g a t i o n  o n  t h i s  i s s u e ,  b u t  w o u l d  r e m o v e  a n  e l e m e n t  
o f  c o s t  t h a t  i s  p r e s e n t  i n  t h e  c u r r e n t  s y s t e m .

A s i d e  f r o m  t h e  a b o ^ e  c o m m e n t s  w h i c h  r e l a t e  t o  s p e c i f i c
s e c t i o n s  o f  t h e  p r o p o s e d  l e g i s l a t i o n  b e f o r e  y o u ,  w e  h a v e  a 
g e n e r a l  c o m m e n t  w e  w o u l d  l i k e  t o  m a k e .  W e  a r e ,  o f  c o u r s e ,  a w a r e  

t h a t  a n y  t i m e  l e g i s l a t i o n  s u c h  a s  t h i s  is p r o p o s e d ,  t h e  o p p o n e n t s  
w i l l  r e s p o n d  b y  a r g u i n g  i t  s n o u l d  n o t  b e  p a s s e d  u n l e s s  t h e r e  a r e  
g u a r a n t e e s  t h e  p a s s a g e  w i l l  r e d u c e  i n s u r a n c e  r a t e s  b y  a s p e c i f i c  

p e r c e n t a g e .  W e  w i s h  t h e  i s s u e s  w e r e  s o  s i m p l e .  T o  s e e  t h e y  a r e  
n o t ,  w e  n e e d  o n l y  l o o k  b a c k  a t  t h e  1 9 8 8  i n i t i a t i v e .  A l t h o u g h  w e  
t h o u g h t  t h e n  a n d  e v e n  n o w  t h e  i s s u e  o f  s e v e r a l  l i a b i l i t y  t o  b e  a 

s i m p l e  o n e ,  t h e r e  h a s  b e e n  a g r e a t  d e a l  o f  l i t i g a t i o n  a b o u t  t h e  
i s s u e  o f  w h e t h e r  f a u l t  i s  t o  b e  a l l o c a t e d  o n l y  a m o n g s t  t h o s e  
p a r t i e s  t h e  p l a i n t i f f  h a s  c h o s e n  t o  sue, o r  a m o n g s t  a l l .  W e  a r e  

n o w  r a p i d l y  a p p r o a c h i n g  t h e  f i v e - y e a r  a n n i v e r s a r y  o f  t h e  
e f f e c t i v e  d a t e  o f  t h i s  i n i t i a t i v e  a n d  t h i s  s e e m i n g l y  s i m p l e  i s s u e  
h a s  s t i l l  n o t  b e e n  a n s w e r e d .

W e  s u s p e c t  t h a t  e v e n  i f  t h e  l e g i s l a t i o n  b e f o r e  y o u  is 
p a s s e d ,  t h e  m e a n i n g  o f  m a n y  o f  t h e s e  p r o v i s i o n s  w i l l  b e  d i s p u t e d  
f o r  y e a r s  t o  c o m e .  T h e  o p p o n e n t s  o f  t h i s  l e g i s l a t i o n  a r e  
t a l e n t e d  a n d  a t  l e a s t  i n  s o m e  c a s e s  w e l l - f i n a n c e d  g r o u p s  w h o  h a v e  
a g r e a t  d e a l  o f  p e r s o n a l  s t a k e  i n  t h e  e n f o r c e m e n t  o f  t h e  
p r o v i s i o n s  b e f o r e  y o u .  I t  m a y  b e  y e a r s  b e f o r e  t h e  t r u e  b e n e f i t  
o f  t h i s  l e g i s l a t i o n  w i l l  b e  f e l t .

T h e r e  is a  s e c o n d  r e a s o n  t h e  b e n e f i t  w e  f u l l y  e x p e c t  t o  
r e s u l t  f r o m  t h i s  l e g i s l a t i o n  is n o t  e a s i l y  q u a n t i f i a b l e .  M a n y  

a s p e c t s  o f  c i v i l  l i t i g a t i o n  r e m a i n  s u b j e c t i v e  a n d  n o t  
q u a n t i f i a b l e ,  e s p e c i a l l y  o v e r  t h e  s h o r t  terra. O n e  n e e d  o n l y  l o o k  
a t  t h e  n a t u r a l  d i s a s t e r s  w h i c h  h a v e  b e f a l l e n  l i t e r a l l y  e v e r y  
r e g i o n  o f  o u r  c o u n t r y  i n  t h e  p a s t  f i v e  y e a r s  t o  s e e  t h a t .

A l t h o u g h  w e  f u l l y  e x p e c t  t h i s  l e g i s l a t i o n  t o  h a v e  a p o s i t i v e  
e f f e c t  o n  i n s u r a n c e  p r e m i u m s ,  t h o s e  t h a t  o p p o s e  l e g i s l a t i o n  o f  

t h i s  n a t u r e  f o r  t h e  p u r p o r t e d  r e a s o n  t h a t  t h e r e  i s  n o  g u a r a n t e e  
i n s u r a n c e  r a t e s  w i l l  b e  a f f e c t e d  n e e d  o n l y  t o  u n d e r s t a n d  t h a t  
t h e r e  a r e  a n u m b e r  o f  c o n t r o l s  i n  t h e  s y s t e m  t h a t  p r e v e n t  a n  
i n s u r e r  f r o m  h a v i n g  a n  e x c e s s i v e  l e v e l  o f  p r o f i t .  T h e  f i r s t  is
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t h a t  t h e  i n s u r a n c e  i n d u s t r y  is h i g h l y  r e g u l a t e d  a n d  i n d e e d ,  t h e  
s t a t e  o f  A l a s k a  e m p l o y s  a D i r e c t o r  o f  I n s u r a n c e  a n d  s t a f f  f o r  t h e  
v e r y  p u r p o s e  o f  p r o t e c t i n g  A l a s k a  c o n s u m e r s .

S e c o n d ,  t h e  i n s u r a n c e  i n d u s t r y ,  e v e n  t h o u g h  h i g h l y  
r e g u l a t e d ,  i s  a l s o  h i g h l y  c o m p e t i t i v e .  T h e  e f f e c t  o f  c o m p e t i t i o n  
is t o  a l s o  p r o v i d e  f o r  a l e v e l  o f  c o n t r o l  o n  t h e  c o s t  o f  

i n s u r a n c e  p r o d u c t s .

T h i r d ,  t h i s  l e g i s l a t i o n  d o e s  p r o v i d e  f o r  a s t u d y  o f  t h e  

c o s t s  t o  s o c i e t y  o f  t h e  c i v i l  j u s t i c e  s y s t e m .  I f  t h e  g o a l s  t h i s  
l e g i s l a t i o n  s e e k s  t o  a c c o m p l i s h  a r e  n o t  f u r t h e r e d ,  a d d i t i o n a l  
c h a n g e s  c a n  b e  m a d e .  T h i s  l e g i s l a t i o n  c e r t a i n l y  s e e m s  t o  b e  a 

s i g n i f i c a n t  s t e p  i n  t h e  r i g h t  d i r e c t i o n .

F i n a l l y ,  w e  b e l i e v e  y o u  s h o u l d  k e e p  t h e  c o n c e p t  o f  f a i r n e s s

i n  m i n d  a s  y o u  e x a m i n e  e a c h  o f  t h e  p r o p o s a l s  b e f o r e  yo u ,  a s i d e  
f r o m  t h e i r  e f f e c t  o n  i n s u r a n c e  r a t e s ,  a s  u l t i m a t e l y ,  t h e  c o s t  o f  
i n s u r a n c e  is b o r n e  b y  e a c h  o n e  o f  us. I s  it r e a l l y  f a i r  t o  h a v e  

p r e - j u d g m e n t  i n t e r e s t  a t  a n  u n r e a l i s t i c a l l y  h i g h  o r  f o r  t h a t  
m a t t e r  l o w  l e v e l ?  D o e s  i t  r e a l l y  m a k e  s e n s e  t o  a s s u m e  t h e r e
w o u l d  b e  n o  i n c o m e  t a x e s  p a i d  o n  a f u t u r e  l o s t  w a g e  a w a r d ?  I s  it
f a i r  t o  p a y  p r e - j u d g m e n t  i n t e r e s t  o n  f u t u r e  d a m a g e s ?  D o  we, a s  a 
m a t t e r  o f  c o u r s e ,  w i s h  t o  p a y  f o r  a t t o r n e y ' s  f e e s  i n  e v e r y  s i n g l e  
c a s e ?  E v e n  i f  y o u  i g n o r e  t h e  b e n e f i t  w e  b e l i e v e  t h i s  l e g i s l a t i o n  
w i l l  u l t i m a t e l y  h a v e  o n  i n s u r a n c e  r a t e s ,  t h e  a n s w e r  t o  t h e s e  
q u e s t i o n s  s e e m s  c l e a r .  W e  w o u l d  u r g e  e a c h  o n e  o f  y o u  t o  s u p p o r t  
t h i s  l e g i s l a t i o n .

If w e  c a n  b e  o f  a n y  a s s i s t a n c e  t o  y o u  i n  e v a l u a t i n g  a n y  of 

t h e s e  p r o v i s i o n s  o r  t r y i n g  t o  a s s e s s  t h e  p o s s i b l e  e f f e c t  o f  t h e s e  
p r o v i s i o n s ,  p l e a s e  l e t  u s  k n o w  a n d  w e  w i l l  b e  h a p p y  t o  h e l p .

S i n c e r e l y ,

H U G H E S ,  T H O R S N E S S ,  G A N T Z  

P O W E L L  & B R U N D I N

M i c h a e l  L. L e s s m e i e r
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• 1 9 8 9  s e r i o u s  a c t i o n  r a t e :  5 . 3 / 1 0 0 0  •• ■> * •'
,s" ! ' 1 9 8 9  r a n k i n g :  7 t h

A c c o r d i n g  t o  A l a s k a  S t a t e  M e d i c a l  B o a r d  m e m b e r  T h o m a s  J, 
C o n l e y ,  M . D . ,  t h e  A l a s k a  B o a r d  w a s  g a l v a n i z e d  i n  t h e  s p r i n g  o f  1 9 8 7  
a f t e r  "a n u m b e r  o f  d y n a m i c  n e w  m e m b e r s H w e r e  a p p o i n t e d  t o  t h e  B o a r d  
a n d  t h e  p a r e n t  a g e n c y ,  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  g o t  
a  n e w  d i r e c t o r . 1

T h e  B o a r d  s o o n  r e q u e s t e d  l e g i s l a t i o n  t o  r e s t r u c t u r e  i t s e l f  a n d  
t o  r e f o r m  t h e  M e d i c a l  P r a c t i c e  A c t  a l o n g  t h e  l i n e s  r e c o m m e n d e d  b y  
t h e  F e d e r a t i o n  o f  S t a t e  M e d i c a l  B o a r d s ,  C o n l e y  s a i d .  H e  a d d e d  
t h a t ,  f o r  t h e  f i r s t  tim e ,  t h e  r e f o r m  m e a s u r e  a u t h o r i z e d  t h e  B o a r d  
t o  h i r e  a n  e x e c u t i v e  s e c r e t a r y  a n d  a f u l l - t i m e  i n v e s t i g a t o r .  T h e  
m e a s u r e  a l s o  i n s t i t u t e d  s t r i n g e n t  r e q u i r e m e n t s  f o r  r e p o r t i n g  
p o s s i b l e  v i o l a t i o n s  o f  t h e  m e d i c a l  p r a c t i c e  l a w s  t o  t h e  ‘M e d i c a l  
B o a r d .

• T h e  s t a t i s t i c s  w e  h a v e  c o m p i l e d  s h o w  t h a t  t h e  B o a r d  h a s  i n d e e d  
b e c o m e  m u c h  m o r e  a c t i v e  s i n c e  r e f o r m  l e g i s l a t i o n  w a s  p a s s e d .  
H o w e v e r ,  t h e  B o a r d  w a s  n o t  a b l e  t o  p r o v i d e  P u b l i c  C i t i z e n  w i t h  a 
l i s t  o f  p h y s i c i a n s  d i s c i p l i n e d  o r  w i t h  c o p i e s  o f  d i s c i p l i n a r y  
o r d e r s .  A l a s k a  is o n e  o f  9 s t a t e s  t h a t  f a i l e d  t o  p r o v i d e  u s  w i t h  
i n f o r m a t i o n  a b o u t  i n d i v i d u a l  d o c t o r s  b y  o u r  J a n u a r y  2, 1 9 9 1
d e a d l i n e .  T h e  i n f o r m a t i o n  o n  A l a s k a  p h y s i c i a n s  c o m e s  f r o m  o t h e r  
s t a t e  d i s c i p l i n a r y  b o a r d s  a n d  f e d e r a l  a g e n c i e s  w h i c h  h a v e  
s a n c t i o n e d  A l a s k a  d o c t o r s .

R e a d e r s  s h o u l d  r e m e m b e r  t h a t  i f  t h e y  waxit t h e  m o s t  c u r r e n t  
i n f o r m a t i o n  o n  t h e  s t a t u s  o f  a p h y s i c i a n ' s  l i c e n s e ,  t h e y  s h o u l d  
c o n t a c t  t h e  m e d i c a l  b o a r d  o f  t h e  s t a t e  i n  w h i c h  t h e  p h y s i c i a n  
p r a c t i c e s  o r  h a d  p r a c t i c e d .

S t a t e  D a t a

A l a s k a  d i s c i p l i n e d  a  c o m p a r a t i v e l y  h i g h  p r o p o r t i o n  o f  i t s  
s m a l l  n u m b e r  o f  p h y s i c i a n s  i n  1 9 8 9 .  I n  t h a t  y e a r ,  a c c o r d i n g  t o  t h e  
F e d e r a t i o n  o f  S t a t e  M e d i c a l  b o a r d s ,  i t  t o o k  8 d i s c i p l i n a r y  a c t i o n s  
a g a i n s t  M D s  a n d  DOs, 4 o f  w h i c h  w e r e  " s e r i o u s .  C o m p a r e d  t o  t h e  
7 5 5  M D s  i n  t h e  s t a t e , 3 A l a s k a  h a d  a  s e r i o u s  d i s c i p l i n a r y  a c t i o n  
r a t e  o f  5 . 3  a c t i o n s  p e r  1 , 0 0 0  M D s ,  r a n k i n g  s e v e n t h  o n  t h a t  l i s t  
( s e e  T a b l e  8, p. 2 7 ) .  I t s  t o t a l  d i s c i p l i n a r y  a c t i o n  r a t e  w a s  1 0 . 6  
p e r  1 , 0 0 0  M D s  f o r  a  r a n k i n g  o f  8 t h  o n  t h a t  l i s t  ( s e e  T a b l e  9, p. 
28) .

I n  t h e  t a b l e  b e l o w  w e  s h o w  d a t a  i r o m  t h e  F e d e r a t i o n  o n  
A l a s k a ' s  d i s c i p l i n a r y  a c t i o n s .
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D I S C I P L I N A R Y  A C T I O N S  A G A I N S T  M D s  A N D  D O S :

1 9 8 4 1 9 8 5 1 9 8 6 1 9 8 7 1 9 8 8 1 9 8 9

R e v o c a t i o n s 0 0 0 1 1 0 •

S u s p e n s i o n s . ' 0 0 1 2 0 1
P r o b a t i o n s 0 0 1 2 2 3

O t h e r  A c t i o n s 0 0 0 0 2 4

T o t a l  A c t i o n s 0 0 2 5 5 8

R e c o m e n d a t  l o n e

1. T h e  A l a s k a  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  s h o u l d  p u b l i s h  a 
r e g u l a r  n e w s l e t t e r  o r  o t h e r  l i s t  o f  d i s c i p l i n e d  p r a c t i t i o n e r s ,  a n d  
t h i s  l i s t  s h o u l d  b e  a v a i l a b l e  to t h e  p u b l i c  b y  m a i l  u p o n  r e q u e s t .

2. N o t i c e s  o f  d i s c i p l i n a r y  a c t i o n s  s h o u l d  b e  s e n t  t o  t h e  p r e s s  a n d  
t o  a l l  h o s p i t a l s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  i n  t h e  s t a t e .

3. T h e  l e g i s l a t u r e  s h o u l d  p e r m i t  t h e  B o a r d  t o  d i s c i p l i n e  a  d o c t o r  o n  
t h e  b a s i s  o f  a  f e l o n y  c o n v i c t i o n .  A  c o n v i c t i o n  i s  rvot n o w  a  v a l i d  
r e a s o n  f o r  d i s c i p l i n e  i n  A l a s k a . 4

*
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A d d r e s s e s

A l a s k a  S t a t e  M e d i c a l  B o a r d  
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  
P a m  V e n t g e n ,  E x e c u t i v e  S e c r e t a r y  

3 6 0 1  C  S t . , S u i t e  7 2 2  
A n c h o r a g e ,  A K  9 9 5 0 3  
(907) 5 6 1 - 2 8 7 8
T h e  M e d i c a l  B o a r d  r e g u l a t e s  M D s ,  DOs, a n d  p o d i a t r i s t s

B a r b a r a  B r a n s o n ,  R e c o r d s  a n d  L i c e n s i n g  S u p e r v i s o r  

(907) 4 6 5 - 3 2 6 2

A l a s k a  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g
R a n d a l l  B u m s ,  D i r e c t o r
P O  B O X  D - L I C
J u n e a u ,  A K  9 9 8 1 1 - 0 8 0 0
(907) 4 6 5 - 2 5 3 4

A l a s k a  B o a r d  c f  C h i r o p r a c t i c  E x a m i n e r s  
A n c h o r a g e  C e n t e r  f o r  C h i r o p r a c t i c ,  In c .
K e n n e t h  O .  K e t z ,  C h a i r p e r s o n  
5 0 0  E. T u d o r  
A n c h o r a g e ,  A K  9 9 5 0 3  
(907) 5 6 1 - 4 8 6 4
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-  A L A S K A  -

A l a s k a  B o a r d  o f  D e n t a l  E x a m i n e r s  
T i m o t h y  J. W o l l e r ,  C h a i r p e r s o n  
1 4 6 0  M c K i n l e y  D r i v e  
F a i r b a n k s ,  A K  9 9 7 0 1  
(907) 4 7 9 - 6 7 5 5

N o t e s

1. C o n l e y ,  T h o m a s  J. M . D . ,  " B o a r d s  i n  C h a n g e  * T h e  A l a s k a  
E x p e r i e n c e , M F e d e r a t i o n  B u l l e t i n  M a v  1 9 9 0 ,  p a g e  1 3 5 ,

2. W i n n ,  J a m e s  R., " O f f i c i a l  1 9 8 9  F e d e r a t i o n  S u m m a r y  o f  R e p o r t e d  
B o a r d  A c t i o n s , "  F S M B  N e w s  R e l e a s e  D e c e m b e r  1 9 9 0 .

3. A m e r i c a n  M e d i c a l  A s s o c i a t i o n ,  P h y s i c i a n  C h a r a c t e r i s t i c s  a n d  
D i s t r i b u t i o n . i n  t h e  P., S .. 1 9 9 0  E d i t i o n .

4. F e d e r a t i o n  o f  S t a t e  M e d i c a l  B o a r d s ,  E x c h a n g e .  S e c t i o n  3: 
P h y s i c i a n  L i c e n s i n g  B o a r d s  a n d  P h y s i c i a n  D i s c i p l i n e ,  1 9 8 9 / 1 9 9 0  
e d i t i o n .
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DISCIPLINARY ACTIONS
ft •

EUFEMiO, JOHNNY <5. Dfl VJat cfaOplnod by MARYLAND on 
% March 0,1961,
), DtecSpKra/Y action: 36-tYiOftth Probation 

f: RtftWtcnd

‘ EUfENSO, JOHNNY. MI) <* ELMHURST, NY WCM cfodpt!n»d by 
!;• NEW YORK on March 6,1904.
• DbcipHnory octton; SMnonth Probation 

> ' .Nolas FINE SGCX100,3 YEAR SUSPENSION STAYED

£ , FEMIO, JOHN J, MD Of KOOIAK, AK was cfcalpOrwd by NEW 
"i ■ YORK on Decombor 28,1987,

• Disciplinary oottom Roprtmaid

MOSELEY, CHARLES H., MD of ANCHORAGE, AK v«»
(StdpSnod by NORTH CAROLINA on Apr* 27,1988,

"V? Notes CONSENT ORDER 
■di, , . UNSPECIFIED

Z'i ' '
h , , gtEVENS, GEORGE V, I AD of ANCHORAGE. AK was 
‘I: • enclpllrwd by CAUFORMA on January 11, T9PCX 
■A' DfeclpSnary action: 12Drr*onth Probation

OftotY/e: Substandard oars, Ineompotanco or nogfloonix 
V Notos CONTROUJNG EXCESSIVE LOSS OF BLOOO IN 
::'. NUMEROUS TONSlUECTOMlES CONSTITUTES
!, ■ , NEGLIGENCE



T A B L E  8

S E R I O U S  D I S C I P L I N A R Y  A C T I O N S  ( R E V O C A T I O N S ,  S U S P E N S I O N S , 
A N D  P R O B A T I O N S )  B Y  S T A T E  M E D I C A L  L I C E N S I N G  B O A R D S  I N  1 9 8 9
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N K  S T A T E  « S E R I O U S # O F S E R I O U S  A C T I O N S
A C T I O N S D O C T O R S P E R  1 0 0 0  M D S

.1 M I S S O U R I 74 1 0 , 5 3 6 7 . 0 2
2 G E O R G I A 78 1 1 , 4 6 7 6 . 8 0
3 M I S S I S S I P P I 2 4 3 , 6 2 1 6 . 6 3
4 O K L A H O M A 31 5 , 0 6 3 6 . 1 2
5 W E S T  V I R G I N I A 20 3 , 3 9 4 • 5 . 8 9
6 I O W A 2 5 4 , 6 0 4 5 . 4 3
7 A L A S K A 4 7 S 5 5 . 3 0
8 C O L O R A D O 37 7 , 4 3 4 4 . 9 8
9 S O U T H  C A R O L I N A 29 5 , 9 5 1 4 , 8 7

1 0  I N D I A N A 4 5 9 , 2 9 1 4 . 8 4
11 L O U I S I A N A 39 8 , 6 8 8 * 4 . 4 9
1 2  M I N N E S O T A 44 1 0 , 1 6 5 4 . 3 3
13 K E N T U C K Y 2 8 6 , 5 5 5 4 . 2 7
1 4  I L L I N O I S 1 1 2 2 6 , 3 4 9 4 . 2 5
1 5  A R K A N S A S 15 3 , 8 3 4 ' 3 . 9 1
1 6  N E B R A S K A 11 2 , 9 0 2 3 . 7 9
1 7  T E N N E S S E E 35 9 , 9 8 7 3 . 5 0
1 8  O H I O 77 2 2 , 7 0 6 3 . 3 9
19 F L O R I D A 94 3 0 , 3 7 7 ' 3 . 0 9
2 0  N E W  M E X I C O 9 2 , 9 8 7 3 .0 1 -
2 1  R H O D E  I S L A N D 0 2 , 6 8 5 2 , 9 6
22 M O N T A N A 4 1 , 4 1 1 2 . 8 3
2 3  N O R T H  C A R O L I N A 36 1 2 , 9 2 8 2 . 7 0
2 4  W Y O M I N G 2 7 3 0 2 . 7 1
25 O R E G O N 17 6 , 2 9 6 2 . 7 0
26 N E W  J E R S E Y 51 2 0 , 0 4 5 2 . 5 4
27 U T A H  ■ 8 3 , 2 9 4 ' 2 . 4 3
26 A L A B A M A 16 6 , 6 1 2 2 . 3 5
2 9  H A W A I I 6 2 , 6 9 1 • 2 . 2 3
30 N E V A D A 4 1 , 8 1 9 • 2 . 2 0
31 N E W  Y O R K 1 3 0 5 9 , 9 0 6 2 . 1 7
32 D E L A W A R E ’ 3 1 , 3 9 2 2 . 1 6
33 A R I Z O N A 17 7 , 9 7 5 2 . 1 3
34 C A L I F O R N I A 1 4 1 7 6 , 2 7 2 1 . 8 5
35 S O U T H  D A K O T A 2 1 , 0 8 9 1 e 04
36 M I C H I G A N 33 1 8 , 2 2 9 1 . 8 1
37 D . C . 7 3 , 8 8 5 * 1 . 6 0
3 8  P E N N S Y L V A N I A 51 3 0 , 0 9 3 1 . 6 9
39 M A S S A C H U S E T T S 33 2 0 , 9 5 8 1 . 5 7
4 0  W I S C O N S I N 1 5 9 , 7 8 4 1 . 5 3
4 1  K A N S A S 7 4 , 7 4 5 "  1 . 4 6
4 2  I D A H O 2 1 , 3 8 4 1 . 4 5
4 3  V I R G I N I A 16 1 3 , 2 9 9 1 . 3 5
4 4  V E R M O N T 2 1 , 5 8 7 .■■•1,26
4 5  M A I N E 3 2 , 4 8 5 1 . 2 1
4 6  W A S H I N G T O N 11 1 0 , 6 8 6 1 . 0 1
4 7  M A R Y L A N D 16 1 6 , 2 6 8 *’• 0 . 9 8

4 8  T E X A S 29 3 0 , 9 0 0 ' 0 . 9 4
4 9  N O R T H  D A K O T A 1 1 , 1 9 0 0 . 8 4
.50 C O N N E C T I C U T 5 1 0 , 4 7 4 0 . 4 8
5 1  N E W  H A M P S H I R E 0 2 , 3 9 3 0 . 0 0

J T A L S 1 , 5 0 9 .570,579 • 1 «»
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C o l l a t e r a l  r e f e r e n c e s .  —  C o n s t i ­
t u t i o n a l i t y  a n d  c o n s t r u c t io n  o f  s t a t u t e  
a u th o r iz in g  c o n s t r u c t iv e  o r  s u b s t i t u t e d  
s e r v ic e  o f  p ro c e s s  o n , a n d  c o n t i n u a t i o n  o f  
p e n d in g  a c t io n  a g a i n s t  fo r e ig n  r e p ­
r e s e n t a t i v e  o f  d e c e a s e d  n o n r e s id e n t  d r i v e r

o f  m o to r  v e h ic le ,  a r i s i n g  o u t  o f  a c c id e n t  
o c c u r r in g  in  s t a t e ,  18  A L R 2 d  5 4 4 .

P r o b a te ,  in  s t a t e  w h e r e  a s s e t s  a r e  fo u n d , 
o f  w ill  o f  n o n r e s id e n t  w h ic h  h a s  b e e n  
a d m i t t e d  to  p r o b a te  in  s t a t e  o f  d o m ic i l ,  2 0  
A L R .3d 10 3 3 .

Sec. 09.05.040. Serv ice o f  pm cess on  res iden t who leaves state 
a fte r accident. A resident who has operated a motor vehicle, or has 
owned a motor vehicle operated with the express or implied consent o f 
the owner which has been involved in an accident or collision on a 
public highway, and who has moved to another state after the accident 
or collision sha ll be treated as a nonresident for service o f process as 
provided under AS 09.05.020 and 09.05.030. (§ 1 ch 59 SLA 1963)

N O TES TO D EC ISIO N S

S e c t i o n  o p e r a t e s  i n  c o n j u n c t i o n  w i t h  
A S  0 9 .0 5 .0 2 0 . —  In  c a s e s  a r i s i n g  fro m  
m o to r  v e h ic le  a c c id e n ts  in  w h ic h  th e  
d e f e n d a n t  s u b s e q u e n t ly  l e a v e s  t h e  s t a t e ,  
A S  0 9 .0 5 .0 2 0  o p e r a t e s  in  c o n ju n c t io n  w i th  
t h i s  s e c t io n  to  a u th o r i z e  s e r v ic e  u p o n  a n  
a b s e n t  d e f e n d a n t  b y  s e r v in g  th e  c o m m is ­
s io n e r  o f  r e v e n u e .  P u r s u a n t  to  t h e s e  p r o v i ­
s io n s ,  th e  c o m m is s io n e r  o f  r e v e n u e  is , a s  a  
m a t t e r  o f  la w , a p p o in te d  a s  d e f e n d a n t 's  
s t a t u to r y  a g e n t  so  t h a t  s e r v ic e  u p o n  h im  is  
o f  th e  s a m e  e f fe c t  a n d  v a l id i t y  a s  p e r s o n a l  
s e r v ic e  u p o n  th e  d e f e n d a n t .  B y r n e  v . O g le ,  
S u p . C t. O p . N o . 7 2 2  ( F i le  N o . 1 3 5 9 ), 4 8 8  
P .2 d  7 1 6  (1 9 7 1 ) .

In  a n  a c t io n  fo r  d a m a g e s  a r i s i n g  f ro m  a n  
a u to m o b i le  c o l l is io n  in  t h i s  s t a t e ,  t h e  s t a t ­
u t e  o f  l im i t a t i o n s  is  n o t  to i le d  b y  t h e  d e f e n ­
d a n t ’s  a b s e n c e  f r o m  t h e  s t a t e ,  a s  p ro v id e d  
b y  A S  0 9 .1 0 .1 3 0 ,  w h e n ,  d u r in g  t h e  d e f e n ­
d a n t 's  a b s e n c e ,  t h e  p l a i n t i f f  h a d  t h e  r i g h t  
to  p ro c e e d  a g a i n s t  h im  u n d e r  A S
0 9 .0 5 .0 2 0 ,  w h ic h ,  in  c o n ju n c t io n  w i th  th i s  
s e c t io n ,  m a k e s  t h e  c o m m is s io n e r  o f  r e v e ­
n u e  t h e  a g e n t  o f  t h e  a b s e n t  d e f e n d a n t  fo r  
p u r p o s e s  o f  s e r v ic e  o f  p ro c e s s .  B v r n e  v. 
O g le ,  S u p .  C t.  O p . N o . 7 2 2  (F i le  N o . 1359), 
4 8 8  P .2 d  7 1 6  (1 9 7 1 ) .

Chapter 10. Lim itations o f Actions.
Section

10. G e n e r a l  l i m i t a t i o n s  o n  c iv i l  a c t i o n s  
3 0 . A c tio n s  to  r e c o v e r  r e a l  p r o p e r ty  in  10 

y e a r s
40 . A c t io n  u p o n  j u d g m e n t  o r  s e a l e d  

i n s t r u m e n t  in  10 y e a r s  
5 0 . A c tio n s  to  b e  b r o u g h t  in  s ix  y e a r s  
5 5 . C e r t a in  a c t i o n s  r e l a t i n g  to  c o n ­

s t r u c t io n  in  s ix  y e a r s  
6 0 . A c tio n s  to  b e  b r o u g h t  in  t h r e e  y e a r s
7 0 . A c tio n s  to  b e  b r o u g h t  in  tw o  y e a r s
8 0 . A c tio n s  to  b e  b r o u g h t  in  o n e  y e a r
9 0 . A c tio n s  f o r  p e n a l ty

100. O th e r  a c t io n s  in  10 y e a r s
110 . A c c ru a l o f  c a u s e  o f  a c t io n  u p o n  

m u tu a l ,  o p e n ,  a n d  c u r r e n t  a c c o u n t  
120 . A c tio n s  in  n a m e  o f  s t a t e ,  p o l i t i c a l  

s u b d iv is io n s ,  o r  p u b l ic  c o r p o r a t io n s

S ection
1 3 0 . E f fe c t  o f  a b s e n c e  fro m  s t a t e  o r  c o n ­

c e a lm e n t
1 4 0 . D is a b i l i t i e s  o f  m in o r i ty ,  in c o m p e ­

te n c y  a n d  im p r i s o n m e n t  
160 . D is a b i l i ty  o f  a l i e n  d u r i n g  w a r  
170 . I n ju n c t io n  a g a i n s t  c o m m e n c e m e n t  o f  

a c t io n  
1 8 0 . D is a b i l i ty  
190 . C o e x i s t in g  d i s a b i l i t i e s  
2 0 0 . A c k n o w le d g m e n t  o r  p ro m is e  
2 1 0 . P a y m e n t  o n  a c c o u n t  
2 2 0 . W h e n  n o n r e s id e n t ’s  c a u s e  o f  a c t io n  

b a r r e d
2 3 0 . C e r t a i n  a c t io n s  r e l a t i n g  to  r e a l  p ro p ­

e r ty
2 4 0 . C o m m e n c e m e n t  o f  a c t io n  a f t e r  

d i s m is s a l  o r  r e v e r s a l

1 2
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C o lla te ra l re fe ren ces . — 51 Am. Jur. 
2d, Lim itation of Actions, 5 I et seq.

53 C.J.S., L im itations of Actions. 5 1 et 
seq.

When sta tu te  of lim itations begins to 
run against actions to recover interest, 36 
ALR 1085.

When lim itation begins to run against 
an action to recover on account of removal 
of m ineral from land, 37 ALR 1182.

W hat amounts to commencement of suit 
to enforce mechanic's lien, 75 ALR 695.

Law requiring service of notice before 
bringing suit, as affecting time from which 
sta tu te  of lim itations begin to run, 95 ALR 
1188; 3 ALR2d 711.

When "bail" deemed to have taken place 
for purposes of s ta tu te  of lim itations which 
fixes commencement of period a t time of 
judicial sale, 101 ALR 1348.

When lim itation commences to run 
against su it for reformation of instrum ent. 
106 ALR 1338.

C haracter or kind of action or pro­
ceeding w ithin operation of s ta tu te  whici; 
perm its new action after expiration of 
period of lim itations, upon failure of previ­
ous actions commenced w ithin the period. 
120 ALR 376; 79 ALR2d 1309.

Duress or undue influence as tolling or 
suspending sta tu tes  of lim itations. 121 
ALR 1294.

Commencement of action as suspending 
of running of lim itations against claim 
which is subject of seto ff counterclaim , or 
recoupment, 127 ALR 909.

When sta tu te  of lim itations commences 
to run  against action to recover tax, 131 
ALR 822.

W ar as suspending running of limi­
tations in absence of specific sta tu to ry  pro­
visions to th a t effect, 137 ALR 1454; 140 
ALR 1513; 141 ALR 1511.

A ncillary proceedings as suspending or 
removing bar of sta tu te  of lim itations as to 
judgm ent, 166 ALR 767.

Application and lim its of rule th a t death 
of person liable does not in te rrup t running 
of sta tu te  of lim itations, 174 ALR 1423.

Validity of contractual w aiver of sta tu te  
of lim itations, 1 ALR2d 1445.

Lim itation period as affected by require­
m ent of notice or presentation of claim 
against governm ental body, 3 ALR2d 711.

New party brought in after sta tu te  has 
run, 8 ALR2d 6.

Fraud as tolling period for bringing 
action prescribed in s ta tu te  creating the 
righ t of action, 15 ALR2d 500.

F irst and last day included or excluded 
for purposes of sta tu te , 20 ALR2d 1249.

Tolling of sta tu te  of lim itations where 
process is not served before expiration of 
lim itation period, as affected by sta tu tes 
defining commencement of action, or 
expressly relating to in terruption  of 
running of lim itations, 27 ALR2d 236.

Promissory estoppel as to s ta tu te  of lim i­
tations, 48 ALR2d 1079.

Raising defense of s ta tu te  by dem urrer, 
equivalent motion to dismiss, or by motion 
for judgm ent on pleadings, 61 ALR2d 300.

Raising sta tu te  by motion for sum m ary 
judgm ent, 61 ALR'id 341.

Validity of sta tu te  enlarging lim itation 
period, 79 ALP.2d 1080.

Illness or death of party, counsel, or w it­
ness as excuse for failure to timely prose­
cute action, 80 ALR2d 1399.

G eneral appearance as avoiding 
otherwise effective bar of s ta tu te  of limi­
tations, 82 ALR2d 1200.

A ppointment of guardian for incompe­
ten t or for infant as affecting running of 
s ta tu te  of lim itations against ward, 86 
ALR2d 965.

S ta tu te  lim iting tim e for probate as 
applicable to will probated in another 
jurisdiction, 87 ALR2d 721.

Federal court's adoption of sta te  period 
of lim itation, in action to enforce federally 
created right, as including related or sub­
sidiary state laws or rules as to lim i­
tations, 90 ALR2d 265.

E xtraterritorial operation of lim itation 
applicable to sta tu tory  cause of action, 
o ther than by reason of "borrowing s ta t­
ute," 95 ALR2d 1162.

Running of s ta tu te  of lim itations as 
affected by doctrine of relation back of 
appointm ent of adm inistrator, 3 ALR3d 
1234.

Validity of contractual tim e period, 
shorter than sta tu te  of lim itations, for 
bringing action, 6 ALR3d 1197.

W hat circumstances excuse failure to 
subm it will for probate w ithin time limit 
se t by statu te, 17 ALR3d 1361.

Settlem ent negotiations as estopping 
reliance on sta tu te  of lim itations, 39 
ALR3d 127.

Agreement of parties as estopping 
reliance on sta tu te  of lim itations, 43 
ALR3d 756.

Promises to settle  or perform as 
estopping reliance on sta tu te  of lim i­
tations, 44 ALR3d 482.

13
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Plain tiffs diligence os affecting his 
right to have defendant estopped from 
pleading the sta tu te  of lim itations. -14 
ALR3d 760.

Fiduciary or confidential relationship as 
afTecting estoppel to plead sta tu te  of lim i­
tations. 45 ALR3d 630.

Delay caused by other litigation as 
estopping reliance on sta tu te  of lim i­
tations, 45 ALR3d 703.

Validity of contractual provision estab­
lishing period of lim itations longer than 
that provided by s ta te  sta tu te  of lim i­
tations, 84 ALR3d 1172.

Relation back of amended pleading 
substituting true nam e of defendant for 
fictitious name used in earlie r pleading so 
as to avoid bar of lim itations. 85 ALR3d 
130.

Legal malpractice oy perm itting  s ta tu ­
tory time lim itation to run against client’s 
claim. 90 ALR3d 293.

Delay in prosecution of disciplinary pro­
ceeding as defense or m itigating circum ­
stance, 93 ALR3d 1057.

S ta tu te  of lim itations as bur to a rb i­
tration under agreem ent, 94 ALR3d 533.

Laches or acquiescence as defense, so as 
to bar recovery or arrearages of perm anent 
alimony or child support. 5 ALR4th 1015.

S ta tu tes lim iting tim e for com­
mencem ent of action to establish paternity  
of illegitim ate child as violating child's 
constitutional rights, 16 ALR4th 926.

Claims for expenses of last sickness or 
for funeral expenses as w ithin contem pla­
tion of sta tu te  requiring presentation of 
claims against, decedent’s estate, or 
lim iting tim e for bringing action thereon. 
17 ALR4th 530.

Sec. 09.10.010. G ene ra l lim ita tion s on c iv il actions. No person 
may commence a civil action except within the periods prescribed in 
this chapter after the cause o f action has accrued, except when, in 
special cases, a different lim itation is prescribed by statute. (§ 1.01 ch 
101 SLA 1962)

C ross re fe re n c e s . — For com­
mencement of action, see Civ. R. 3; for

relation  back of am endm ent to pleading to 
date  of original pleading, see Civ. R. 15(c).

N O TES TO D EC ISIO N S

T his sec tio n  cod ifies  th e  g en e ra l 
policies o f  g ra n tin g  re p o se  and assuring  
fresh evidence a t tria l by establish ing cer­
tain time lim its for all civil actions. 
Haakanson v. W akefield Seafoods, Inc., 
Sup. Ct. Op. No. 1943 (File Nos. 3428, 
3492), 600 P.2d 1087 (1979).

T he d e fen se  o f th e  s ta tu te  o f lim i­
ta tio n s m u s t be  sp ec ific a lly  p lead e d . 
Devine v. Cordovado, 15 A laska 232, 143 
F. Supp. 561 (D. Alas. 1954).

F o rec lo su re  a c tio n s . — The portion of 
Alaska's Code of Civil Procedure which 
deals with lim itation of actions does not 
contain any provision which specifically 
establishes a lim itation period governing 
the foreclosure of e ither legal or equitable 
mortgages. Dworkin v. F irst N at 1 Bank. 
Sup. Ct. Op. No. 499 (File No. 929). 444 
P.2d 777 (1968).

In the absence of a controlling s ta tu te  a 
foreclosure action is subject to the same

period of lim itations as the underlying 
debt. Dworkin v. F irst N a t’l Bank. Sup. Ct. 
Op. No. 499 (File No. 929), 444 P.2d 777
(1968).

In a su it to foreclosure a mortgage the 
six-year period of lim itation is controlling 
and the ten-year period pertain ing to 
actions upon sealed instrum ents is 
inaoplicable. Dworkin v. F irs t N at’l Bank, 
Sup. Ct. Op. No. 499 (File No. 929), 444 
P.2d 777 (1968).

The six-year s ta tu te  of lim itations (AS
09.10.050), which governs the underlying 
obligation, is determ inative of the period 
of tim e in which a party  is required to com­
mence an  action to foreclose a purported 
equitable mortgage security. Dworkin v. 
F irst N at'l Bank. Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

T o r t ac tio n s. — A to rt action m ust be 
commenced within two years after the 
cause of action has accrued. Silverton v.

14
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M ailer, Sup. Ct. Op. No. 186 (f ile  No. No. 370 (File No. 617). 421 P.2d 624 
341). 389 P.2d 3 11964). (1966).

Q uo ted  in Groseth v. Ness, Sup. Ct. Op.

Sec. 09.10.020. When action commenced. [Repealed, .8 1 ch 27 SLA  
1966. F o r present law, see Civ. R. 3 .]

Sec. 09.10.030. A ctions to re c o ve r re a l p rope rty  in 10 years . No 
person may bring an action for the recovery o f real property, or for the 
recovery o f the possession o f it unless commenced within 10 years. No 
action may be maintained for the recovery unless it appears that the 
plaintiff, an ancestor, a predecessor, or the grantor o f the p la in tiff was 
seized or possessed o f the premises in question within 10 years before
the commencement o f the action.

C ross re fe ren ces . — For adverse pos­
session, see AS 09.25.050.

N O TES TO

I. General Consideration.
II. Adverse Possession.

A. Generally.
B. Actual Possession.
C. Notorious Possession.
D. Exclusive Possession.
E. Continuous Possession.
F. Hostile Possession.

I. GENERAL CONSIDERATION.
T his  sec tio n  is a s ta tu te  o f  repose . 

Roberts v. Jaeger, 5 Alaska 190 (1914).
A nd p re su p p o se s  th a t  th e re  n ev e r 

h as b een  a  deed . Roberts v. Jaeger, 5 
Alaska 190 (1914),

B ut se c tio n  m ay be b a s is  o f  new  title . 
— While this s ta tu te  purpotts only to bar 
the remedy, it is clear th a t it can be the 
basis of a  new title, which may be asserted 
offensively as well as defensively. 
Ringstad v. Grannis, 12 A laska 190, 171 
F.2d 170 (9th Cir. 1948).

This section can be utilized as the basis 
of a new title . Ayers v. Day & N ight Fuel 
Co., Sup. Ct. Op. No. 532 (File No. 944), 
451 P.2d 579 (1969).

This s ta tu te  not only establishes a tim e 
limit w ithin which an action to recover 
real property m ust be brought, but also 
constitutes the method by which a claim ­
ant may establish a new title  through 
adverse possession. Bentley Fam ily T rust 
v. Lynx Enters., Inc., Sup. Ct. Op. No. 2604 
(File Nos. 6015, 6038), 658 P.2d 761 
(1983),

S u ch  a s  r ig h t o f w uy. — While this 
section purports only to bar a remedy, it

8 1.03 ch 101 SLA 1962)

D EC ISIO N S

may be used as the basis of establishing an 
easem ent of right of way across another's 
land. Ham erly v. Denton, Sup. Ct. Op. Nos. 
24, 47 (File No. 47). 359 P.2d 121 (1961).

A nd  p o ssesso ry  r ig h t m ay  be p ro ­
te c te d  by a c tio n .— In Noble v. Melchoir, 
5 A laska 729 (1917), the court said: "The 
possessory right thus acquired by d»fen- 
d an t is a property right, for the protection 
of which an appropriate action may be 
m aintained by the occupant." Ringstad v. 
G rannis, 12 Alaska 190. 171 F.2d 170 (9th 
C ir. 1948). See notes under analysis line II, 
"Adverse Possession."

A p p licab ility  o f  p ro v is io n  re q u ir in g  
p o sse ss io n  o r  se izu re  w ith in  10 y ears . 
— The provision of this section that no 
action may be m aintained unless it 
appears th a t the p lain tiff or his predeces­
sor was seized or possessed of the premises 
w ith in  10 years is not inapplicable to any 
party  except a plaintiff. Ju n eau  Indepen­
den t School Dist. v. Sm ith, 13 Alaska 1,92 
F. Supp. 617 (D. Alas. 1950).

E sse n tia l d iffe ren ce  b e tw een  
re q u ire m e n ts  fo r c la im  u n d e r  co lo r of 
ti tle  a n d  one  w ith o u t su ch  co lo r o f  title  
is in the num ber of years of possession

15
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required. In both cases, there m ust be 
uninterrupted, adverse and notorious pos­
session, but only seven years is required 
under AS 09.25.050 as opposed to 10 years 
under this section. Shilts v. Young, Sup. 
Ct. Op. No. 1460 (File No. 3003), 567 P.2d 
769 (1977).

A tru s t once  e s ta b lish e d  is n o t w ith in  
th e  s ta tu te  o f lim ita tio n s . A laska N. Ry. 
v. Alaska Cent. Ry., 5 A laska 304 (1915).

If defendants were holding land as 
trustees for the p la in tiff or its grantor, the 
stature would nor, run , un til there was 
some act of disavowal done by said trustees 
which showed unequivocally th a t they 
were holding adversely to the alleged 
cestui que trust. A laska N. Ry. v. A laska 
Cent. Ry.. 5 A laska 304 (19.15).

As possession  o f  t ru s te e  is  p re su m e d  
to  be p o ssessio n  o f  c e s tu i q u e  tru s t . — 
Alaska N. Ry. v. A laska Cent. Ry., 5 
Alaska 304 (1915).

O w ner of la n d  sh o u ld  n o t be 
d is tu rb e d  in  a b se n c e  o f  c le a r  p ro o f  o f 
s u r re n d e r  o f r ig h ts . — Before a court 
would be justified in interfering w ith an 
owner's enjoym ent of his own land, it 
ought to be satisfied by the clearest kind of 
proof that the owner has surrendered th a t 
absolute ju s  disponendi which the law 
guarantees to him. Roberts v. Jaeger. 5 
Alaska 190 (1914).

S ta tu te  d o es n o t  ru n  u n ti l  p la in tif f  
a cq u ire s  title . — The s ta tu te  of lim i­
tations begins to run  against a gran tee 
under the general land laws of the U nited 
States only from the date when he acquires 
the title, and an  occupancy by another 
prior to th a t tim e will not be deemed 
adverse to the title  of such grantee. Tyee 
Consol. M ining Co. v. Langstedt, 136 F. 
124 (9th Cir. 1905).

To s ta rt the s ta tu te  of lim itations 
running against a  plaintiff, who relied on 
a townsite tru stee ’s deed, he m ust have 
been disseized, and in order to be disseized 
he must have a t  some tim e have been 
seized of title, e ith e r of.ee  or freehold, and 
until the issuance of patent to him  he was 
not so seized. V alentine v. M cGrath, 4 
Alaska 102 (1910); A laska & NAV.T.T. Co. 
v. Bemhoffer, 4 A laska 99 (1910).

It is the delay, the  duration  of tim e after 
title seized, th a t ra ises the bar of th e  s ta t­
ute; this may not be by relation, else one 
ought be barred before tim e seized. 
Valentine v. M cGrath, 4 A laska 102 
(1910).

T hus, th e  s ta tu te  o f  lim ita tio n s  d o es 
n o t beg in  to ru n  a g a in s t  th e  c la im a n t 
o f a m in ing  c la im  b e fo re  h is p a te n t
issuer,. Tyee Consol. M ining Co. v.

Langstedt, 136 F. 124 (9th Cir. 1905).
l i i e  a c tio n  o f a n  o w n e r on  h is ow n 

lan d  d o e s  n o t s t a r t  the ru n n in g  of 
ad v e rse  po ssessio n . Karvonen v. Dyer, 
261 F.2d 671 (9th Cir. 1958).

F o re c lo su re  ac tio n s. — In the absence 
of a controlling sta tu te  a  foreclosure action 
is subject to the sam e period of lim itations 
as the underlying debt. Dworkin v. F irst 
N at'l Bank, Sup. Ct. Op. No. 499 (File No. 
929), 444 P.2d 777 (1968).

The portion of A laska's Code of Civil 
Procedure which deals w ith lim itation of 
actions does not contain any provision 
which specifically establishes a lim itation 
period governing the foreclosure of e ither 
legal or equitable mortgages. Dworkin v. 
F irst N at l Bank, Sup. Ct. Op. No. 499 
(File No. 929). 444 P.2d 777 (1968).

In a su it to foreclose a mortgage the 
six-year period of lim itation is controlling 
and the ten-year period pertaining to 
actions upon sealed instrum ents is 
inapplicable. Dworkin v. F irst N at'l Bank, 
Sup. Ct. Op. No. 499 (File No. 929), 444 
P.2d 777 (1968).

The six-vear s ta tu te  of lim itations (AS
09.10.050), which governs the underlying 
obligation, is determ inative of the period 
of time in which a party  is required to com­
mence an  action to foreclose a purported 
equitable mortgage security. D orkin v. 
F irst N a t’l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

Q uo ted  >n Alaska N at'l Bank v. Linck, 
Sup. Ct. Op. No. 1372 (File No. 2754), 559 
P.2d 1049 (1977).

S ta ted  in Walsh v, Emerick, Sup. Ct. 
Op. No. 2072 (File No. 4655). 611 P.2d 28
(1980).

II. A D V ER SE  PO SSESSIO N .

A. G enera lly .

L egal title  g ives c o n s tru c tiv e  p o s­
session  un til o u s te r  by ad v e rse  p o s­
session . — A legal title  gives a righ t of 
possession as well as the legal seizin, and 
possession coextensive with the right, 
until there is an ouster by adverse pos­
session. Tyee Consol. M ining Co. v. 
Langstedt, 121 F. 709 (9th Cir. 1903), rev'd 
on other grounds, 136 F. 124 (9th Cir. 
1905).

S u p p o sitio n  u n d e rly in g  ad v e rse  p o s­
session . — Adverse possession presup­
poses the existence of some title or righ t to 
possession in another which is adverse to 
the one claim ing title  by adverse pos­
session. Ayers v. Day & N ight Fuel Co.. 
Sup. Ct. Op. No. 532 (File No. 944), 451 
P.2d 579(1969).
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T h e  good  fa ith  o f th e  c la im a n t is not 
a relevant issue under the ten-year 
adverse possession s ta tu te . Lott v. 
Muldoon Road B aptist Church, Inc., Sup. 
Ct. Op. No. 602 (File No. 1103). 466 P.2d 
815 (1970).

E lem en ts  re q u ire d  u n d e r  AS 
09.25.050 a n d  th is sec tio n . — U nder both 
AS 09.25.050 applicable when possession 
is under color of title  and th is section 
applicable in other cases, the claim ant 
m ust satisfy the basic elem ents of adverse 
possession in establishing his or her claim. 
Bentley Family T rust v. Lynx Enters.. 
Inc., Sup. Ct. Op. No. 2604 (File Nos. 6015, 
6038), 658 P.2d 761 (1983).

T h re e  b as ic  re q u ire m e n ts  for 
a d v e rse  p o ssessio n  a re : (1) the pos­
session m ust have been continuous and 
uninterrupted; (2) the possessor m ust have 
acted as if he were the owner and not 
merely one acting with the permission of 
the owner; ana (3) the possession m ust 
have been reasonably visible to the record 
owner. Shills v. Young, Sup. Ct. Op. No. 
1460 (File No. 3003), 567 P.2d 769 (1977).

Possession m ust be open, notorious, 
visible, continuous for the s ta tu to ry  period 
and under a claim of right. C ity of 
Anchorage v. Nesbett, Sup. Ct. Op. No. 
1111 (File No. 2040), 530 P.2d 1324 (1975).

P u rp o s e  o f  re q u ire m e n ts . — The 
main purpose of nearly all the  require­
m ents is essentially the sam e, th a t is, to 
put the record owner on notice of the exis­
tence of an  adverse claim ant. Peters v. 
Juneau-D ouglas Girl Scout Council. Sup. 
Ct. Op. No. 1018 (File Nos. 1660. 1661), 
519 P.2d 826 (1974).

From the standpoint of the true  owner, 
the purpose of the various requirem ents of 
adverse possession — th a t the 
nonperm issive use be actual, open, 
notorious, coi.^nuous, exclusive and 
hostile — is to put him on notice of the 
hostile n a tu re  of the possession so th a t he, 
the owner, may take steps to vindicate his 
righ ts by legal action. Peters v. 
Juneau-D ouglas G irl Scout Council, Sup. 
Ct. Op. N'o. 1018 (File Nos. 1660, 1661), 
519 P.2d 826 (1974); Shilts v. Young, Sup. 
Ct. Op. No. 1460 (File No. 3003), 567 P.2d 
769 (1977).

A d v erse  p o ssessio n  g ives no ice  of 
r ig h ts . — Where a person is in visible pos­
session of real property adverse to the 
world and open and notorious, notice must 
be taken  of his actual rights. A purchaser 
would be placed upon notice thereby. 
Nordling v. Carlson, 265 F.2d 507 (9th Cir. 
1958).

M ere o ccu p a tio n  o f  th e  p rem ises , 
even for the statu tory  period, does not 
establish title. Ayers v. Day &  N ight Fuel 
Co., Sup. Ct. Op. No. 532 (File No. 944), 
451 P.2d 579 (1969).

O c c u p a n t c a n n o t h o ld  ad v e rse ly  
w ho a d m its  title  is in U n ited  S ta te s . — 
To constitute adverse possession there 
m ust be, among other requisites, an entry 
under claim  of righ t hostile to the true 
owner and to the world, and an occupant of 
land cannot hold adversely while he 
adm its the title to be in the United States. 
Tyee Consol. Mining Co. v. Lang: ledt, 136 
F. 124 (9th Cir. 1905).

E ffec t o f  p a te n t on  a d v e rs e  claim s. — 
Since the issuance of a pa ten t has the 
effect of cutting  off, as against the United 
S tates and its grantees, all adverse claims 
based ori use or occupancy not initiated 
pursuan t to any sta tu te  providing for 
u ltim ate  title, in the absence of any color 
of title , adverse possession by the defen­
d an t claim ing title  by such possession 
m ust be shown for the period of 10 years 
prior to the commencement of a proceeding 
under th is section. Ju n eau  Independent 
School Dist. v. Sm ith, 13 Alaska 1, 92 F. 
Supp. 617 (D. Alas. 1950).

W hen s ta tu te  o f lim ita tio n s  beg ins to 
ru n . — See notes to Tyee Consol. Mining 
Co. v. Langstedt, 136 F. 124 (9‘. Cir 
1905); V alentine v. M cG rath. 4 Alaska 102 
(1910); and A laska & NAV.T.T. Co. v. 
Bernhoffer, 4 A laska 99 (1910), under 
analysis line I, "G eneral Consideration."

B u rd e n  o f  p ro o f u p o n  a d v e rse  po s­
se sso r. — A party claim ing title to real 
property by adverse possession m ust bear 
the burden of proving each elem ent by 
clear and convincing evidence. Bentley 
Fam ily T rust v. Lvnx E nters., Inc., Sup. 
Ct. Op. No. 2604 (File Nos. 6015. 6038), 
658 P.2d 761 (1983).

P la in tif f  m ay sh o w  ad v e rse  po s­
se ss io n  by  h is p re d e c e s so rs . — An 
instruction was error which failed to let 
the ju ry  consider the adverse possession of 
plaintiff's predecessors in interest in 
determ ining w hether p lain tiff had 
acquired title by adverse possession. 
Ringstad v. G rannis, 12 A laska 190, 171 
F.2d 170 (9th Cir. 1948).

W ithou t a tte m p ts  to  tr a n s fe r  title . — 
It is the transfer of possession, not title, 
which is the critical elem ent, because a 
paper transfer is not necessary to connect 
adverse possessions. The privity required 
is th a t there m ust be a continuous pos­
session by m utual consent, so th a t the pos­
session of the true owner shall not 
constructively intervene. Ringstad v.
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Grannis, 12 A laska 190, 171 F 2d 170 »9Lh 
Cir. I948i.

If th e re  is a g re e m e n t to tr a n s fe r  p o s­
se sso r 's  rig h ts . — If successive pos­
sessions arc connected by any agreem ent 
or understanding which has for its object a 
transfer of the righ ts of the possessor, and 
is accompanied by a transfer of possession 
in fact, it is sufficient to constitute a 
continuous possession. Ringstad v. 
Grannis. 12 A laska 190,171 F.2d 170 (9th 
Cir. 1948).

ThUw, g ra n te e  m ay  tn c k  g ra n to r ’s 
possession  o f  la n d s  n o t co v e red  by 
deed . — It is generally held tha t if, in 
connection w ith the conveyance of lands, 
there are circum stances showing an intent 
to transfer to the grantee the possession of 
other adjacent land occupied by the 
grantor and not covered by the deed, there 
is created such a privity  th a t the grantee is 
perm itted to tack the period of the 
grantor's occupancy to his own in estab­
lishing title  by adverse possession to the 
land not mentioned in the deed. Ringstad 
v. Grannis, 12 A laska 190, 171 F.2d 170 
(9th Cir. 1948).

A dverse  p o sse ss io n s  m ay  be tack ed . 
— T hat the adverse possession may be by 
different occupants, where a privity exists 
between them, is alm ost universally held. 
The essential th ing  is th a t the continuity 
of possession is not broken so th a t ‘he 
owner's constructive possession will attach  
and allow him to recover the land. 
Ringstad v. G rannis, 12 A laska 190, 171 
F.2d 170 (9th Cir. 1948).

The adverse possession may be by differ­
ent occupants, where a privity exists be­
tween them. Penn v. Ivey, Sup. Ct. Op. No. 
2120 (File No. 4113), 615 P.2d 1 (1980).

C laim  by p re sc r ip tio n . — The 
requisites for a  claim by prescription are 
essentially the sam e as for adverse pos­
session except th a t a prescriptive claim is 
limited to certain  righ ts in the land of an ­
other such as an easem ent. City of 
Anchorage v. Ncsbett, Sup. Ct. Op. No. 
1111 (File No. 2040), 530 P.2d 1324 (1975).

To establish a prescriptive rign t to an 
easement, the user m ust have oeen open, 
continuous, and adverse, under claim of 
title or right, and with the knowledge and 
acquiescence of the owner of the servient 
estate. Roberts v. Jaeger, 5 A laska 190 
(1914).

Use alone for the statutory' period, even 
with the knowledge of the owner, would 
not establish an easem ent. H am erly v. 
Denton, Sup. Ct. Op. No. 24, 74 (File No. 
47), 359 P.2d 121 (1961).

A road and bridge used for 20 full years 
by the public, under conditions creating a 
prescriptive right, th a t right becoming 
vested and determ ined a t  the end of 20 
years, it was im m aterial to decide whether 
the length of tim e required in Alaska for a 
prescriptive righ t of way is 20 years or 10 
years, the la tte r tim e being the lim itation 
by this section for bringing an action 
relating  to the possession of rea) property. 
C lark v. Taylor, 9 A laska 298 (1938).

C ity 's u se  o f  p ro p e r ty  by m a in ­
ta in in g  p o w er line  on  it. — See City of 
Anchorage v. Nesbett, Sup. Ct. Op. No. 
1111 (File No. 2040), 530 P.2d 1324 1 1975).

A dverse  p o sse sso r  p rev a iled . — 
Where defendant in ejectment action 
showed by competent evidence th a t he 
entered upon land a t a tim e when he had 
a right to do so, and unde'- a  claim of right, 
and had ever sir.ee been in the actual, 
exclusive, and continuous possession 
thereof, holding adversely to the plaintiff 
and his predecessors in in terest during the 
statu tory  period, to w it, more than 10 
years after the issuance of patent to the 
plaintiff's predecessor and before the com­
mencement of action, judgm ent was for 
defendant. Noble v. Melchoir, 5 Alaska 
729 (1917).

B. A c tu a l P o ssessio n .

P ossession  m u s t b e  ac tu n l an d  
co n tin u o u s  — W here the plaintiff has 
the better and superior righ t and title, the 
defendants' alleged adverse possession 
could not avail them , unless it  was actual 
and continuous, as constructively the 
plaintiff is in possession by reason of its 
superior title  and right. Pacific Coal &  
Transp. Co. v. Pioneer M ining Co., 205 F. 
577 (9th Cir. 1913).

Only property actually  possessed by the 
claim ant during the whole statutory 
period may be acquired by adverse pos­
session. Bentley Fam ily T rust v. Lynx 
Enters., Inc., Sup. Ct Op. No. 2604 (File 
Nos. 6015, 6038), 658 P.2d 761 (1983).

A ctual p o ssess io n  de fin ed . — Actual 
possession means a pedis possessio which 
is definite, positive, and notcrious. Pacific 
Coal &  Transp. Co. v. Pioneer Mining Co., 
205 F. 577 (Sth Cir. 1913).

T here  c a n n o t be c o n s tru c tiv e  p o s­
session  in  tw o p e rso n s  c la im ing  to  hold 
ad v e rse ly  a t one and the same time. 
Pacific Coal & Transp. Co. v, Pioneer 
Mining Co., 205 F. 577 (9th Cir. 1913).

C. N o to rio u s P o ssessio n .

"N o to rio u s"  p o ssessio n . — The 
requirem ent th a t the possession must

18
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have been rea..onably visible to the record 
owner is "notorious" possession so th a t if 
the owner visits the property, he would be 
pu t on notice and be able to assert his 
rights. Shilts v. Young, Sup. Ct. Op. No. 
1460 (File No. 3003), 567 P.2d 769 (1977).

Im p u ted  k n o w led g e  o f  a d v e rs e  p o s­
se s so r’s ac tiv ities . — In determ ining if 
an adverse possession is reasonably visible 
to the true owner, the te s t is not w hether 
the owner in fact knows of the adverse pos­
sessor's activities, but w hether the owner 
can be charged w ith such knowledge. In 
addition to im puting such knowledge, 
courts generally recognize (bat commu­
nity repute, as well as physical visibility, 
is relevan t evidence th a t th e  true  owner 
has been put on notice. Bentley Family 
T rust v. Lynx Enters,, Inc., Sup. Ct. Op. 
No. 2604 (File Nos. 6015, 6038). 658 P.2d 
761 (1983).

C h a ra c te r  o f th e  la n d  m ust be con­
sidered w ith reference to the requirem ent 
of sufficient notoriety. Hence, the same 
acts are not required for uninhabited  and 
forested land as for u rban  lots. Shilts v. 
Young, Sup. Ct. Op. No. 1460 (File No. 
3003), 567 P.2d 769 (1977).

A cts a lo n e  m ay  be  su f f ic ie n t to p u t 
o w n e r o n  no tice . — W here the user has 
acted, w ithout perm ission of the true 
owner, in a m anner inconsistent w ith the 
true  owner's rights, th e  acts alone 
(w ithout any explicit claim  of r igh t or 
in ten t to dispossess) m ay be sufficient t 
put the true  owner on notice of the 
nonperm issive use. Peters v. 
Juneau-D ouglas Girl Scout Council, Sup. 
Ct. Op. No. 1018 (File Nos. 1660, 1661), 
519 P.2d 826 (1974).

B eing  on  th e  p ro p e r ty  a t  le a s t o n ce  a 
y e a r  fo r a h a lf  o r  fu ll d a y  a n d  w a lk in g  
th e  b o u n d a ry  lines hard ly  would give 
indication to the owner th a t  there was a 
hostile claim. Shilts v. Young, Sup. Ct. Op. 
No. 1460 (File No. 3003), 567 P.2d 769 
(1977).

F ly in g  o v e r p ro p e r ty  in  !>i a irp la n e  
gives no notice of possession. S hilts v. 
Young, Sup. Ct. Op. No. 1460 (File No. 
3003), 567 P.2d 769 (1977).

'fh e  p h y sica l fa c ts  o f  r - ‘ y a n d  co n ­
tin u e d  p o ssess io n  may t. ielves evi­
dence an in ten t to occupy an  hold as of 
righ t sufficient in law to suppo it the acqui­
sition of rights by prescription. Peters v. 
Juneau-D ouglas Girl Scout Council. Sup. 
Ct. Op. No. 1018 (File Nos. 1660, 1661), 
519 P.2d 826 (1974).

R e p u te  a s  o w n e r, w ith o u t ev id en ce  
o f  p o ssess io n  on  th e  la n d , is not alone 
sufficient. Shilt3 v. Young, Sup. Ct. Op.

No. 1460 (File No. 3003), 567 P.2d 769
(1977).

P a y m e n t o f tax es  is a critical factor 
although it is only regarded so in con­
nection with a visible physical presence on 
the land. S h ilts v. Young, Sup. Ct. Op. No. 
1460 (File No. 3003), 567 P.2d 769 (1977).

C la im a n ts ' le a s in g  o f  p ro p e r ty  an d  
e x c lu s io n  o f th r e a te n in g  in te rfe ren ces . 
— C laim ants' behavior in leasing the prop­
erty  and excluding o thers from the land 
v/hen their in terest was threatened 
satisfied the requ irem ent th a t an adverse 
possessor act as if he owns the land rather 
than  as if he is merely on the land with the 
perm ission of the true  owner. Bentley 
Fam ily T rust v. Lynx Enters., Inc,, Sup. 
Ct. Op. No. 2604 (File Nos. 6015. 6038), 
658 P.2d 761 (1983).

D. E x c lu siv e  P ossession .

E xc lu sive  d o m in io n  o v e r p ro p e r ty  
re q u ire d . — To deprive the record owner 
of his title , the ad te rse  claim ant's acts 
m ust "evince a purpose to exercise exclu­
sive dominion over the property." Peters v. 
Juneau-D ouglas Girl Scout Council, Sup. 
Ct. Op. No. 1018 (File Nos. 1660, 1661), 
519 P.2d 826 (1974).

An owner would have no reason to 
believe th a t a person was making a claim 
of ow nership inconsistent with his own if 
th a t person's possession was not exclusive, 
bu t in  participation w ith the owner or with 
the general public. Peters v. 
Juneau-D ouglas Girl Scout Council. Sup. 
Ct. Op. No. 1018 (File Nos. 1660, 1661), 
519 P.2d 826 (1974).

W here possession was actual, open, 
notorious, and continuous, w ith a claim of 
ownership, bu t w as not shown to be either 
exclusive or hostile, the possession was not 
adverse, and the sta tu te  of lim itations 
never began to run. Tyee Consol. Mining 
Co. v. Langstedt, 121 F. 709 (9th Cir. 
1903), rev'd on o ther grounds, 136 F. 124 
(9th Cir. 1S05).

T he  ex c lu s iv e  u se  re q u ire m e n t is 
o ften  d e fin ed  q u ite  s im ila rly  to c e r ta in  
o f th e  o th e r  re q u ire m e n ts  of adverse 
possession. Peters v. Juneau-D ouglas Girl 
Scout Cou. cil, Sup. Ct. Op. No. 1018 (File 
Nos. 1660, 1661), 519 P.2d 826 (1974).

T o ta l ex c lu s iv ity  is n o t re q u ire d . 
Peters v. Juneau-D ouglas Girl Scout 
Council. Sup. Ct. Op. No. 1018 (File Nos. 
1660, 1661), 519 P.2d 826 (1974).

A claim ant's possession need not be 
absolutely exclusive; it need only be a type 
of possession which would characterize an 
owner's use. Peters v. Juneau-D ouglas 
Giri Scout Council. Sup. Ct. Op. No. 1018
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(File Nos. 1660. 1661), 519 P.2d 826 
(1974).

O ccasional e la m d ig g e rs  could not 
destroy the exclusive character of adverse 
use where such casual intrusions wore 
clearly not considered by the user to in te r­
fere or conflict w ith his own use. In 
allowing strangers to come cn the land to 
dig clams and in allowing friends, re la­
tives and others occasional use of the land, 
the user was merely acting as any other 
hospitable landowner m ight. Peters v. 
Juneau-Douglas G irl Scout Council, Sup. 
Ct. Op. No. 1018 (File Nos. 1660. (661), 
519 P.2d 826 (1974).

E. C o n tin u o u s  P ossession .

P ossession  m u s t be  a c tu a l an d  
co n tin u o u s . — See note under this 
catchline under analysis line II B, "Actual 
Possession."

One of the requirem ents for acquisition 
of title by adverse possession is th a t the 
possession m ust be continuous for the s ta t­
utory period in order to prevent the 
original owner’s possession from con­
structively a ttach ing  to the (and. thus 
starting  the s ta tu te  running  anew, 
because the owner m ust be out of pos­
session for 10 years in order for the s ta tu te  
to be a bar to an action to recover the land. 
Ringstad v. G rannis, 12 Alaska 190, 171 
F,2d 170 !9th Cir. 1948).

A showing th a t use w as openly adverse 
to the owner’s in te rest m ust be for the full 
statutory period of ten  years. I f  during th a t 
period it is established th a t the adverse 
claim ant has done som ething to recognize 
the owner’s title, the continuity of the 
adverse possession period is interrupted 
and the ten-year period of lim itation Joes 
not begin to run  again in the adverse 
claim ant's favor un til he repudiates the 
owner's title. Ayers v. Day & N ight Fuel 
Co., Sup. Ct. Op. No. 532 (File No. 944), 
451 P.2d 579 (1969).

F. H ostile  P o ssess io n .

P ossession  p re s u m e d  to  be w ith  p e r ­
m ission. — W hen one enters into pos­
session or use of an o th e r’s property, there 
is a presumption th a t he does so with the 
owner’s permission and in subordination 
to his title. H am erly v. Denton, Sup. Ct. 
Op. Nos. 24, 47 (File No. 47), 359 P.2d 121 
(1961); Ayers v. Day & N ight Fuel Co., 
Sup. Ct. Op. No. 532 (File No. 944), 451 
P.2d 579 (1969); P eters v. Juneau-D ouglas 
Girl Scout Council, Sup. Ct. Op. No. 1018 
(File Nos. 1660, 1661), 519 P.2d 826 
(1974).

This presum ption th a t c.'.e who enters 
into possession or use of another’s property 
does so w ith the owner's permission is 
rebutted by the adverse claim ant's 
showing th a t he was not on the property by 
permission and establishing th a t the rec­
ord title holder could have ejected him 
from possession throughout the statu tory  
period. Peters v. Juneau-D ouglas Girl 
Scout Council. Sup. Ct. Op. No. 1018 (File 
Nos. 1660. 1661), 519 P.2d 826 (1974).

W hich p re su m p tio n  m ay  be 
o vercom e on ly  by  c le a r  ev id en ce  of 
a s se r tio n  o f  h o s tile  righ t. — The pre­
sum ption th a t one who enters into pos­
session or use of ano ther’s property does so 
w ith the owner’s permission is overcome 
only by showing th a t such use of ano ther’s 
land was not only continuous and 
uninterrupted, bu t was openly adverse to 
the owner’s in terest, i. e., by proof of a dis­
tinc t and positive assertion of a right 
hostile to the owner of the property. 
Hamerly v. Denton, Sup. Ct. Op. Nos. 24. 
47 (File No. 47), 359 P.2d 121 (1961); 
Ayers v Day & N ight Fuel Co., Sup. Ct. 
Op. No. 532 (File No. 944), 451 P.2d 579
(1969).

See note to Tyee Consol. M ining Co. v. 
Langstedt, 121F. 709 (9th Cir. 1903). rev'd 
on other grounds, 136 F. 124 (9th Cir. 
1905), under catchline "Exclusive domin­
ion over property required" under analysis 
line II D. "Exclusive Possession."

As th e re  is no  p re su m p tio n  u s e r  is 
hostile . — The adversary character of the 
holding or enjoym ent is one of the tests of 
the sufficiency of tha t holding or enjoy­
m ent, and there is no more reason for 
indulging in  the presumption th a t a 
10-year simple user of a righ t c1’ way is 
hostile than  there is for indulging in the 
presumption th a t any other simple 
holding of land for 10 years is hostile to the 
true owner. Roberts v. Jaeger, 5 Alaska 
190 (1914).

A cq u iescen ce  o f o w n e r in  hostile  
a c ts  o f  p o sse sso r. — The whole doctrine 
cf title by adverse possession rests upon 
the acquiescence of the owner in the 
hostile acts and claim s of the person in pos­
session. Peters v. Juneau-D ouglas Girl 
Scout Council, Sup. Ct. Op. No. 1018 (File 
Nos. 1660, 1661), 519 P.2d 826 (1974).

T he w ord  'h o s tile 1' is frequently used 
as a term  of a r t  m eaning th a t the claim is 
"adverse" or under "claim of righ t,’’ and 
th a t it is not subordinate to the title  of the 
t r r e  owner. C ity o f Anchorage v. Nesbett, 
Sup. Ct. Op. No. 1111 (File No. 2040), 530 
P.2d 1324 (1975).
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F o r d is c u ss io n  of w h en  u se  is p e r ­

m issive  a s  o p p o se d  to  "h o s tile "  o r  
u n d e r  a "c la im  o f  r ig h t,” see City of 
Anchorage v. Nosbett, Sup. Ct. Op. No. 
1111 (File No. 2040), 530 P.2d 1324 (1975).

T h e  te s t fo r d e te rm in in g  th e  ex is­
ten ce  o f  th e  re q u is ite  d e g re e  o f 
h o stility  is a fairly objective one. The 
question is w hether or not the claim ant 
acted toward the land as if  he owned it. His 
beliefs as to the true  legal ow nership of the 
land, his good faith  or bad faith  in entering  
into possession (i.e., w hether he claimed a 
legal r igh t to enter, or avowed him self a 
wrongdoer), all are irre levan t. Peters v. 
Juneau-D ouglas Girl Scout Council. Sup. 
Ct. Op. No. 1013 (File Nos. 1660, 1661), 
519 P.2d 826 (1974).

The claim ant's beliefs as to the true 
legal ow nership of the land, his good faith 
or bad faith  in en tering  into possession 
(i.e., w hether he claimed a legal righ t to

enter, or avowed him self a wrongdoer), all 
are irrelevant. The proper determ ination 
of w hether the required degree of hostility 
exists is w hether the acts of the claim ant 
are  the acts of an owner, sufficient to give 
the record owner notice of the possessor's 
claim. Penn v. Ivey, Sup. Ct. Op. No. 2120 
(File No. 4113), 615 P.2d 1 (1980).

F in d in g  o f h o stility  no t c lea rly  
e r ro n e o u s . — Although it is clear th a t the 
hostility  requirem ent is not satisfied if the 
adverse claim ant had the permission of 
the record owner to use the property, the 
tr ia l court's finding of hostility was not 
clearly erroneous where the only evidence 
of perm issive use before the trial court was 
the record owner’s own testimony and this 
evidence was directly contradicted by the 
adverse claim ant who testified th a t such a 
conversation had never taken place. Penn 
v. Ivey, Sup. Ct. Op. No. 2120 (File No. 
4113), 615 P.2d 1 (1980).

C o lla te ra l re fe re n c e s . — 51 Am. Ju r . 
2d, L im itation of Actions, §§ 84-88, 
119-122.

53 C.J.S., L im itation of Actions, §§ 34 
— 42, 118.

W hen s ta tu te  of lim itations or laches 
commences to run against action to set 
aside conveyance or tran sfe r in fraud of 
creditors, 76 ALR 864; 100 ALR2.. 1094.

Oil and gas royalty  as real property for 
purpose of determ in ing  applicable statu te

of lim itations, 90 ALR 770; 101 ALR 884; 
131 ALR 1371.

Right of creditor to se t aside transfer of 
property as fraudulent as affected by the 
fact th a t his claim is barred by sta tu te  of 
lim itations, 14 ALR2d 598.

Owner's surveying of land as entry 
thereon tolling running of sta tu te  of limi­
tations for purposes of adverse possession, 
76 ALR3d 1202.

Sec. 09.10.040. A ction  upon  ju d gm en t o r  seated in strum en t in 
10 yea rs . No person may bring an action upon a judgment or decree of 
a court o f the United States, or o f a state or territory within the United 
States, and no action may be brought upon a sealed instrument unless 
commenced within 10 years. (§ 1.04 ch 101 SLA 1962)

N O T E S TO  D E C ISIO N S

T h e  p re s e n c e  o f  a  sea l, w h e re  
re q u ire d , is n o t a  m e re  fo rm a lity , but is 
a  m atte r of substance. C ark lin  v. Grigsby, 
9 A laska 378 (1938). See AS 09.20.130.

In s tru m e n ts  p u rp o r t in g  to  b e  u n d e r  
se a l sh o u ld  b e  p la in ly  a n d  u n e q u iv ­
o ca lly  so  d ra w n  in order to distinguish 
them  from o ther in strum en ts of a  less sol­
em n character, and the ru le as to w hat 
constitu tes a sealed in s tru m en t should be 
strict >y in terp re ted  on th a t  account. 
C ark lin  v. Grigsby, 9 A laska 378 (1938).

M ere  re c ita l w ith o u t m ark , e tc., is 
in su ffic ien t. — In order to convert a mort­
gage into a sealed instrum ent, it is neces­
sary th a t some seal or scroll or m ark that 
can be identified as a seal be affixed 
thereto, and the mere recital th a t the same 
is under seal, whether such recital appears 
in the body of the instrum ent, or in the 
acknowledgm ent, is insufficient. Carklin 
v. Grigsby, 9 A laska 378 (1938).

M o rtg ag e  a s  sea led  in s tru m e n t. — 
The parties to a mortgage ir.ay make it

21
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sealed instrum ent if they so desire and 
thus bring it w ithin this section. C arklin  v. 
Grigsby, 9 A laska 378 (1933,.

The question as to w hether or not a 
mortgage is a sealed instrum ent is one of 
fact to be determ ined by the court upon an 
inspection of the instrum ent itself. 
C arklin v. Grigsby, 9 Alaska 378 (1938).

M istake, etc., as ground for correcting a 
mortgage to m ake it a  sealed instrum ent, 
see C arklin v. Grigsby, 9 A laska 378 
(1938).

C hild s u p p o r t  p ay m en ts  are judg­
ments a t the tim e each paym ent accrued. 
Thus, the applicable s ta tu te  of lim itations 
on actions to recover arrearages in child 
support paym ents is th a t applicable for 
judgments, which is 10 years. Young v. 
Williams, Sup. Ct. Op. No. 1693 (File No. 
3310), 583 P.2d 201 (1978).

E ffect o f filing  com pla in t. — The 
filing of a com plaint tolls the applicable 
sta tu te  of lim itations and has the legal

effect of commencing an action. Hamilton 
v. Seattle M arine & Fishing Supply Co., 
Suo. Ct. Op. No. 1401 (File No. 2695), 562 
P.2d 333 (1977).

L aw  of p lace  w here  ac tio n  b ro u g h t 
governs . — A statu tory  lim itation on the 
tim e for commencing actions is generally 
considered to be a m atter of procedure, and 
thus governed by the law of the place 
where the action is brought. H am ilton v. 
Seattle M arine & Fishing Supplv Co.. Sup. 
Ct. Op. No. 1401 (File No. 2695), 562 P.2d 
333 (1977).

C re d ito r 's  e ffo rts  to  en fo rce  m oney 
ju d g m e n t o b ta in ed  in s ta te  o f 
W ashington  w ere  n o t tim e b a rre d . — 
See Hamilton v, Seattle M arine & Fishing 
Supply Co., Sup. Ct. Op. No. 1401 (File No. 
2695), 562 P.2d 1977).

Q uo ted  in Ro. .,s v. Robbins, Sup. Ct. 
Op. No. 2523 (File No. 6109). P 2d 
(1982).

C o lla te ra l re fe re n c e s . — 34 Am. Ju r ., 
L im itation of Actions, ij§ 79-91, 137-157.

53 C.J.S., Lim itation of Actions,
§§ 58-66, 125-132.

Suspension or removal of bar of sta tu te  
of lim itations as against judgm ent, 21 
ALR 1038; 166 ALR 768; 45 ALR2d 967.

Seal as affecting running oflim ita tions 
on negotiable instrum ents, 53 ALR 1174; 
97 ALR 617.

Retrospective application of s ta tu te  of 
lim itations to actions on judgm ent already 
barred, 67 ALR 304.

S ta tu te  of lim itations applicable to 
in terest on judgm ent, 120 ALR 719.

P art paym ent or promise to pay judg­
m ent as affecting the running of s ta tu te  of 
lim itations, 45 ALR2d 967.

Sec. 09.10.050. A ctions to be b rough t in six years . No person 
may bring an action (1) upon a contract or liab ility , express or implied, 
excepting those mentioned in AS 09.10.040 or 09.10.055; (2) for waste 
or trespass upon real property; or (3 ) for taking, detaining, or injuring 
personal property, including an action for its specific recovery, except 
those mentioned in AS 09.10.055; unless commenced within six years. 
(§ 1.05 ch 101 SLA 1962; am § 1 ch 61 SLA 1967)

C ross re fe ren ces . — For lim itation on 
action against subdivider in contested 
transactions, see AS 34.55.030(0.

2 2
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Q u a s i-c o n tra c tu ra l re co v e ry . — 
Quasi-contractua! recovery is an implied 
contract for the purpose of applying s ta t­
utes of lim itation. E sta te  of W aters v. 
Hoadley. Sup. Ct. Op. No. 638 (File No. 
1169), 474 P.2d 85 (1970).

R elie f from  d u re s s e d  c o n tra c t. — In 
seeking relief from a duressed contract, 
the action is on an implied contract under 
the six-year sta tu te  of lim itations. E state 
of W aters v. Hoadley, Sup. Ct. Op. No. 638 
(File No. 1169), 474 P.2d 85 (1970).

M o rtg ag e  n o t u n d e r  s e a l is g o v e rn ed  
by th is  sec tion . — The parties to a m ort­
gage may make it a  sealed instrum ent if 
they so desire and thus bring  it w ithin the 
10-year sta tu te . If they do not choose to 
avail them selves of th a t opportunity the 
instrum ent m ust perforce be governed by 
the law applicable to in strum ents not 
under seal and su it thereon m ust be 
brought w ithin six years or the action is 
barred and the lien expires by operation of 
law. C arklin  v, Grigsby, 9 A laska 378 
(1938).

M is re p re se n ta tio n  a n d  n eg ligence  
are tort concepts, not contract, and vhe 
two-year sta tu te  of lim itation (AS 
09.10.070) respecting torts governs. 
A ustin v. Fulton Ins. Co. Sup. Ct. Op. No. 
498 (File No. 911), 444 P.2d 536 (1968).

W here the essence of a p la in tiffs  com­
plaint in an  action for legal m alpractice 
was negligence, the period of lim itation 
found in AS 09.10.070, ra th e r than  this 
section, applied. Van H orn Lodge, Inc. v. 
White, Sup. Ct. Op. No. 2336 (File No. 
4447). 627 P.2d 641 (1981).

W hen s ta tu te  o f  lim ita tio n s  b eg in s  to 
ru n  in c o n tr a c t  ac tio n s . — The sta tu te  of 
lim itations oegins to run  in contract 
causes of action from the tim e the righ t of 
action accrues. This is u sually  the time of 
the breach of the agreem ent, ra th er than  
the tim e th a t actual dam ages are 
sustained as a consequence of the breach. 
Howarth v. F irst N at’l B ank. Sup. Ct. Op. 
No. 1188 (File No. 2203), 540 P.2d 486
(1975). alTd on rehearing , 551 P .2d 934
(1976).

I t  is not m aterial th a t the injury from 
the breach is not suffered un til afterw ard, 
the commencement of the lim itation being 
contemporaneous w ith the origin of the 
cause of action. Howarth. v. F irst N at’l 
Bank, Sup. Ct Op. No. 1188 (File No. 
2203), 540 P.2d 486 (1975), a ffd  on 
rehearing, 551 P.2d 934 (1976).

If p lain tiff can prove th a t defendant 
bank had a contractual duty "to preserve 
and protect" his property, including a duty 
to m aintain  fire insurance, in con­
sideration for assignm ent of right, title 
and in terest in all moneys due or to 
become due to p lain tiff under a real estate 
contract with another party , and the bank 
does not fulfill its duty  e ither by jc ting  as 
the insurer of the property or by 
contracting with an insurance company, 
then the sta tu te  of lim itations will not bar 
recovery, and breuch would not occur until 
p la in tiffs property suffered fire damage 
and additionally defendant bank refused 
to compensate plaintiff, H owarth v. First 
N at’l Bank. Sup. Ct. Op. No. 1188 (File No. 
2203), 540 P.2d 436 (1975), affd  on 
rehearing, 551 P.2d 934 (1976).

S ta tu te  o f  lim ita tio n s  b eg in s  to ru n  
from  ex ecu tio n  o f d e m a n d  note . — 
Paper puyable on dem and is duo immedi­
ately, so an  action may be brought a t any 
tim e after date and delivery of the note 
w ithout any further dem and th an  the suit, 
so th a t the s ta tu te  of lim itations begins to 
run from its date. N orth Am. T rading & 
Transp. Co. v. Byrne, 4 A laska 26 (1910).

A promissory note, payable on demand, 
becomes due im mediately and the statu te 
of lim itations commences to run  on the 
date of its execution. Backland v. 
Ferguson, 11 A laska 348.

U nless n o te  o r  c irc u m s ta n c e s  show  it  
w as n o t im m ed ia te ly  d u e . — The rule 
th a t paper payable on dem and is due 
im mediately may not apply where there is 
som ething on the paper, or in the circum­
stances under which it is given, to show 
th a t it was not the intention th a t it should 
become due im mediately. N orth Am. 
Trading & Transp. Co. v. Byrne, 4 Alaska 
26 (1910).

A ction  a g a in s t b a n k  offic ia l by 
d e p o s ito r  fo r co n v e rs io n . — Action 
against bank official (or conversion of 
payroll checks endorsed by p lain tiff for 
deposit to his bank account and for passing 
forged checks w ritten  on p lain tiffs 
account was governed by six-year sta tu te  
of lim itations in this section ra th e r than 
two-year sta tu te  of lim itations in AS 
09.10.070. Vest v. F irst N a t’l Bank, Sup. 
Ct Op. No. 2629 (File No. 5969), 659 P.2d 
1233 (1983).

D isch a rg in g  d e b r is  on  m in in g  claim . 
— An action for injury to m ining claims by 
discharge of debris thereon was an  action 
for trespass upon real property and not an

2 3
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action on the case, and was governed by 
the six-year lim itation provided in this 
section, where the debris was discharged 
more or less directly over the surface of the 
ground below, not principally through its 
depositior in a stream . Erceg v. Fairbanks 
Exploration Co., 9 A laska 264,95 F.2d 850 
(9th Cir.), cert, denied in 9 A laska 292,305 
U.S. 615,59 S. Ct. 74, 83 L. Ed. 392 (1938).

T ax  re fu n d s . — The taxpayer is not 
limited to recovery of overpaym ents 
according to AS 43.15.010. The common 
law has long recognized a cause of action 
ir. assum psit to recover overpaym ents of 
taxes. Because the sta tu to ry  remedies do 
not explicitly supersede the common-law 
remedies, they are  in tended as a  supple­
ment, and the earlie r rem edy in assum psit 
is still available. Hence, a claim for a 
refund was timely under th is section, the 
six-year s ta tu te  of lim itations applicable 
to recovery of personal property. S tate  v. 
Wakefield Fisheries, Inc., Sup. Ct. Op. No. 
779 (File Nos. 1397, 1398), 495 P.2d 166
(1972).

F o rec lo su re  a c tio n s . — In the absence 
of a  controlling s ta tu te  a foreclosure action 
is subject to the sam e period of lim itations 
as the underlying debt. Dworkin v. F irst 
N at'l Bank, Sup. Ct. Op. No. 499 (File No. 
929), 444 P.2d 777 (1968).

The portion of A laska's Code of Civil 
Procedure which deals w ith lim itation of 
actions does not contain any provision 
which specifically establishes a lim itation 
period governing the foreclosure of e ither 
legal or equitable m ortgages. Dworkin v. 
F irst N at'l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

In  a suit to foreclose a  m ortgage the 
six-year period of lim itation  is controlling 
and the ten-year period perta in ing  to 
actions upon sealed instrum ents is 
inapplicable. Dworkin v. F irs t N at'l Bank. 
Sup. Ct. Op. No. 499 (File No. 929), 44-1 
P.2d 777 (1968).

The six-year s ta tu te  of lim itations (this 
section), which governs the underlying 
obligation, is daterm inative  of the period 
of time in which a  party  is required to com­
mence an  action to foreclose a purported 
equitable m ortgage security, Dworkin v.

F irst N at’l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 14 P.2d 777 (1968).

S lip p in g  on ice a s  b re a c h  of im plied  
c o n tra c tu a l d u ty . — Where, in a su it for 
injuries suffered by plaintiff when she 
slipped and fell on ice which h3d accum u­
lated near the entrance to a lodge where 
she had been a paying guest, plaintiff 
contended th a t she was injured by reason 
of defendants' breach of their implied 
contractual duty as innkeepers to keep 
th e ir prem ises in reasonably safe condi­
tion for their guests and. therefore, tha t 
the six-year sta tu te  of lim itations should 
control, it was held th a t the controlling 
s ta tu te  of lim itations was the two-year 
s ta tu te  governing to rt actions, and not the 
six-year s ta tu te  relating to actions on 
contract. Silverton v. M arler, Sup. Ct. Op. 
No. 186 (File No. 341), 389 P.2d 3 (1964).

A pp lied  in S tate  v. Reefer K ing C>., 
Sup. Ct. Op. No. 1344 (File Nos. 2605, 
2606, 2607), 559 P.2d 56 (1976), modified 
on rehearing on o ther grounds, 562 P.2d 
702 (1977); Clary v. Stack Steel & Supply 
Co., Sup. Ct. Op. No. 2093 (File No. 4194), 
611 P.2d 80 (1980); M unicipality of 
Anchorage v. S isters of Providence in 
Wash., Inc., Sup. Ct. Op. No. 2343 (File 
Nos. 5017, 5018. 5329). 628 P.2d 22 (1981); 
Roberts v. Brooks, Sup. Ct. Op. No. 2544 
(File No. 5616), 649 P.2d 710 (1982).

Q uo ted  in K ing v. F irst Na,.’l Bank, 
Sup. Ct. Op. No. 2525 (File No. 5380),
P.2d (1982).

S ta te d  in W alker v. White. Sup. Ct. Op. 
No. 2196 (File No. 4574), 618 P.2d 561
(1980).

C ited  in Oaks v. Rojcewicz. Sup. Ct. Op. 
No. 318 (File No. 580), 409 P.2d 839 
(1966); Palfy v. Hepp, Sup. Ct. Op. No. 513 
(File No. 942), 448 P.2d 310 (1968); A laska 
A irlines v. Lockheed A ircraft Corp., 430 F. 
Supp. 134 (D. A laska 1977); S tra igh t v. 
Hill, Sup. Ct. Op. No. 2256 (File No. 4610), 
622 P.2d 425 (1981); Northern Power & 
Eng'g Corp. v. C aterp illar Tractor Co., 
Sup. Ct. Op. No. 2286 (File No. 4698), 623 
P.2d 324 (1981); S tate. N.S.E. Regional 
A quaculture Ass’n v. Alex. Sup. Ct. Op. 
No. 2488 (File Nos. 5065, 5086, 5142), 646 
P.2d 203 (1982).

C o lla te ra l re fe re n c e s . — W hat consti­
tutes a contract in w riting  w ithin sta tu te , 
3 ALR2d 809.

S tatu te of lim itations applicable to 
action for encroachm ent, 24 ALR2d 903.

Timely su it to enforce policy as 
in terrup ting  lim itations against claim­
a n t’s amended pleading to reform it, or 
vice versa, 92 ALR2d 168.

W hat sta tu te  of lim itations governs 
action by contractee for defective or
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improper performance of work by private 
building contractor, 1 ALR3d 9L4.

Validity of contractual tim e period, 
shorter than sta tu te  of lim itations, for 
bringing action, 6 ALR3d 1197.

When does cause of action accrue, for 
purposes of s ta tu te  of lim itations, against 
action based upon encroachm ent of build­
ing or other struc tu re  upon land of an ­
other, 12 ALR3d 1265.

S ta tu tes of lim itation  concerning 
actions of trespass as applicable to actions 
for injury to property not constitu ting  a 
common-law trespass, 15 ALR3d 1228.

Application of s ta tu te  of lim itations to 
damage actions aga in s t public 
accountants for negligence in performance 
of professional services, 26 ALR3d 1438.

Time lim itations as to claim s based on 
uninsured m otorist clause, 28 ALR3d 580.

Insurer’s failure to pay am ount of 
adm itted liability  as precluding reliance 
on s ta tu te  of lim itations, 41 ALR?d 1111.

W hat sta tu te  of lim itations covers 
action for indem nity, 57 ALR3d 833.

W hat sta tu te  of lim itations governs 
action for interference w ith contract or 
other economic relations, 58 ALR3d 1027.

W hat s ta tu te  of lim itation ar plies to 
action for surplus of proceeds, from sale of 
collateral, 59 ALR3d 1205.

Choice of law as to applicable statu te of 
lim itations in contract actions, 78 ALR3d 
639.

W hen sta tu te  of lim itations begins to 
run against action to recover money paid 
by m istake. 79 ALR3d 754.

Lim itation of action against insurer for 
breach of contract to defend, 96 ALR3d 
1193.

W hat sta tu te  of lim itations governs 
action arising  out of transaction 
consummated by use of credit card. 2 
ALR4th 677.

W hat sta tu te  of lim itations governs phy­
sician’s action for wrongful denial of hos­
pital privileges, 3 ALR4th 1214.

W hen sta tu te  of lim itations begins to 
run against action bused on unw ritten pro­
mise to pay money where there is no condi­
tion or definite tim e for repayment, 14 
ALR4th 1385.

W hen sta tu te  of lim itations begins to 
run as to cause of action for nuisance based 
on a ir  pollution, 19 ALR4th 456.

Sec. 09.10.055. Certain actions relating to construction in six 
years, (a) N o  action, whether in contract (oral or written, sealed or 
unsealed), in tort or otherwise, to recover damages (1) for a deficiency 
in the design, planning, supervision or observation of construction or 
construction of an improvement to real property; (2) for injury to prop­
erty, real or personal, arising out of a deficiency; or (3) for injury to the 
person or for wrongful death arising out of such deficiency, may be 
brought against a person performing or furnishing the design, 
planning, supervision or observation of construction, or construction of 
an improvement more than six years after substantial completion of an 
improvement.
(b) Notwithstanding the provisions of (a) of this section, in the case 

of an injury to property or the person or an injury causing wrongful 
death, which injury occurred during tta sixth year after substantial 
completion, an action in tort to recover damages for the injury may be 
brought within two years after the date on which the injury occurred. 
In no event m a y  action be brought more than eight years after the 
substantial completion of construction of an improvement.

(c) Nothing in this Section shall be construed as extending the period 
prescribed by the laws of this state for the bringing of any action.
(d) The limitation prescribed by this section shall not be asserted by 

way of defense by a person in actual possession or control, as owner, 
tenant, or otherwise of an improvement at the time a deficiency in an 
improvement constitutes the proximate cause of the injury or death for 
which it is proposed to bring an action.
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(e) In this section, "person" means an individual, corpora^on, part­
nership, business trust, unincorporated organization, association, or 
joint-stock company. (§ 2 ch 61 SLA 1967)

C o lla te ra l re fe re n c e s . — W hat sta tu te  imposing time lim itations upon action
of lim itations governs action by contractee against architect or engineer for injury or
for defective or im proper performance of death  arising out of defective or unsafe
work bv private building contractor, 1 condition of improvement to real property,
ALR3d 914. 93 ALR3d 1242.

When sta tu te  of lim itations begins to S ta tu tes  of lim itation — actions by pur-
run on negligent design claim  against chasers or conlractees against vendors or 
architect, 90 ALR3d 507. contractors involving defects in houses or

Validity and construction, as to claim  o ther buildings caused by soil instability,
alleging design defects, of s ta tu te  12 ALR4t.h 866.

Sec. 09.10.060. A ctions to be b roug h t in three yea rs , (a) No per­
son may bring an action against a peace officer or coroner upon a 
liability incurred by the doing o f an act in an official capacity or by the 
omission o f an official duty, including the nonpayment o f money 
collected upon an execution, unless brought within three years. This 
section does not apply to an action for an e icape.

(b) No person may bring an action upc.i a statute for penalty or 
forfeiture where the action is given to the party aggrieved or to that 
party and the state unless brought within three years, except where 
the statute imposing it prescribes a different lim itation. (§ 1.06 ch 101 
SLA 1962)

Sec. 09.10.070. A ctions to be b rough t in two yea rs . No person 
may bring an action (1) fo r libel, slander, assault, battery, seduction, 
false imprisonment, or for any in jury to the person or rights o f another 
not arising on contract and not specifically provided otherwise; (2) upon 
a statute for a forfeiture o r penalty to the state; or (3) upon a liability 
created by statute, other than a penalty or forfeiture; unless com­
menced within two years. (?) 1.07 ch 101 SLA 1962)

N O T E S TO  D EC ISIO N S

I. General Consideration.
II. Torts.

A. Generally.
B. S trict Liability.
C. M isrepresentation and Negligence.
D. Libel.

III. Forfeiture or Penalty  to S tate.
IV. O ther S ta tu to ry  Liability.
V. Procedure.

A. Generally.
B. Tolling S tatu te .

I. G E N E R A L  C O N SID ER A TIO N . bringing of an action after which the
m atte r is put to rest. Byrne v. Ogle. Sup.

T he  po licy  o f  th e  la w  is to allow a rea- Ct. Op. No. 722 (File No. 1359), 488 P.2d
sonable but definitely lim ited tim e for the 716 (1971).
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P u rp o se  o f s ta tu te  o f  lim ita tio n s . — 
The goal of the sta tu te  of lim itations and 
the substitu ted  service procedure is to pro­
vide speedy adjudication of claims. Byrne 
v. Ogle. Sup. Ct. Op. No. 722 (File No 
1359), 488 P.2d 716 (1971).

The purpose of s ta tu tes  of lim itations is 
to encourage prom ptness in the prosecu­
tion of actions and thus avoid the injustice 
which muy result from the prosecution of 
stale claims. Byrne v. Ogle, Sup. Ct. Op. 
No. 722 (File No. 1359), 488 P.2d 716
(1971); M cCracken v. Davis. Sup. Ct. Op. 
No. 1389 (File No. 2849), 560 P.2d 771
(1977); Johnson v. City of F airbanks, Sup. 
Ct. Op. No. 1672 (File No. 3444), 583 P.2d 
181 (1978).

S ta tu tes of lim itations a ttem p t to pro­
tect against the difficulties caused by lost 
evidence, faded m em ories and 
disappearing witnesses. M cCracken v. 
Davis, Sup, Ct. Op. No. 1389 (File No. 
2849), 560 P.2d 771 11977).

T h is  sec tio n  re f lec ts  a  s ta te  policy 
tha t a plaintiff's comm encement of action 
is the affirm ative step necessary to assure 
tha t his assertion of a  claim  is timely. 
Johnson v. Citv of Fairbanks, Sup. Ct. Op. 
No. 1672 (File No. 3444), 583 P.2d 181
(1978); DeHusson v. C itv o f Anchorage, 
Sup. Ct. Op. No. 1673 (Fife No. 2996), 583 
P.2d 791 (1978).

T h is  sec tio n  a n d  A S 09.55.580 
c o m p ared . — See H aaitanson v. 
Wakefield Seafoods, Inc., Sup. Ct. Op. No. 
1943 (File Nos. 3428, 3492), 600 P.2d 1087
(1979).

In s u ra n c e  a d ju s te rs  n o t  re q u ire d  to 
ad v ise  o n  a p p lic a b il ity  o f  s ta tu te s  o f 
lim ita tio n s. — Insurance adjusters, as a 
m atter of law, are not required  to give 
advice in regard to the potential 
applicability of sta tu tes  of lim itations. 
Groseth v. Ness, Sup. Ct. Op. No. 370 (File 
No. 617), 421 P.2d 624 (1966).

A p p lied  in L illegraven v. Tengs, Sup. 
Ct. Op. No. 109 (File No. 173), 375 P.2d 
139 (1962); S tate  v. Baker, Sup. Ct. Op. 
No, 227 (File No. 428), 393 P.2d 893 
(1964); A laska A irlines v. Lockheed 
A ircraft Corp., 430 F. Supp. 134 (D. A laska 
1977).

Q uo ted  in M aier . C ity of K etchikan, 
Sup. Ct. Op. No. 291 (File No. 489), 403 
P.2d 34 (1965); Adkins v. N abors A laska 
Drilling, Inc., Sup. Ct. Op. No. 2056 (File 
No. 4410), 609 P.2d 15 (1980); N orm an v. 
Nichiro Gyogyo Kaisha, Ltd., Sup. Ct. Op. 
No. 2511 (File No. 5254), 645 P.2d 191 
(1982); K ing v. F irs t N at’l Bank, Sup. Ct. 
Op. No. 2525 (File No. 5380), P.2d
(1982); Shiffm an v. "K", Inc., Sup. Ct. Op.

No. 2603 (File Nos. 5615, 6312), 657 P.2d 
401 (1983).

C ited  in Barrow Dev. Co. v. Fulton Ins. 
Co.. 418 F.2d 316 (9th Cir. 1969); 
Robertson v. Seidm an &  Seidman, 609 
F.2d 583 (2d Cir. 1978); Bendix Corp. v. 
Adams. Sup. Ct. O n  No. 2042 (File Nos. 
3960, 3966), 610 P.2d 24 (1980).

II. TO R TS.

A. G en era lly .

T h is  sec tio n  is g en e ra lly  co n sid e red  
by  A la sk a  c o u rts  to  be a ' 'to r t"  s ta tu te . 
Anderson v. Fairchild H iller Corp., 358 F. 
Supp. 976 (D. A laska 1973).

I t  is a  " re s id u u !” s ta r  xte in th a t it 
governs all claims for injury to the person 
unless "specifically provided otherwise" in 
some other sta tu te . Anderson v. Fairchild 
H iller Corp., 358 F. Supp. 976 (D. Alaska 
1973).

A to r t  ac tion  m u s t be  com m enced  
w ith in  tw o y e a rs  after the cause of action 
has accrued. Siiverton v. M arler, Sup. Ct, 
Op. No, 186 (File No. 341), 389 P.2d 3 
(1964).

The uniform lim itations period 
impliedly allows every victim of tortious 
conduct in A laska, regardless of where he 
resides and regardless of w hether the 
alleged tortious conduct was by a govern­
m ental unit or not, to commence an  action 
for dam ages w ithin two years w ithout 
complying w ith any other time iimit. 
Johnson v. City of Fairbanks, Sup. Ct. Op. 
No. 1672 (File No. 3444), 583 P.2d 181
(1978); DeHusson v. City of Anchorage, 
Sup. Ct. Op. No. 1673 (File No. 2996), 583 
P.2d 791 (1978).

T h e  s ta tu te  o f lim ita tio n  a s  to  to r ts  
d o es n o t u su a lly  beg in  to ru n  un til the  
to r t  is com plete . A ustin v. Fulton Ins. 
Co., Sup. Ct. Op. No. 498 (File No. 911), 
444 P.2d 536 (1968).

W hen  to r t com p le te . — A tort is ordi­
narily  not complete until there has been 
an invasion of a legally protected interest 
of the plaintiff. A ustin v. Fulton Ins. Co., 
Sup. Ct. Op. No. 498 (File No. 911), 444 
P.2d 536 (1968).

M un ic ip a litie s  p ro h ib ite d  from  
re q u ir in g  s h o r te r  n o tic e  p e rio d  fo r tort, 
cla im s. — AS 09.65.070, authorizing 
actions against m u r ' ipalities, impliedly 
prohibits m unicipalit1 a from requiring a 
potential plaintiff to subm it notice of tort 
claims, as a condition to bringing an 
action, w ithin a period shorter than  the 
period provided by the sta tu te  of limi­
tations. Johnson v. City of Fairbanks, Sup. 
Ct. Op. No. 1672 (File No. 3444), 583 P.2d
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181 11978); DeHusson v. City of
Anchorage. Sup. Ct. Op. No. 1673 (File No. 
3996), 583 D.2d 791 (1978).

A ction  f i r  u n law fu l im p riso n m en t. 
— Allegation th a t defendant in his capac­
ity as United S ta tes attorney caused p lain ­
tiff to be arrested  on crim inal com plaints 
sworn out by codefendants "w ithout prob­
able cause or investigation" purports to 
s ta te  a claim in to rt against defendant sub­
ject to a two-year period of lim itation 
under this section. W illiams v. Coughlan, 
17 Alaska 147, 244 F,2d 6 (9th Cir. 1957).

A ction to  e n fo rc e  liab ility  o f th ird  
p e rso n  u n d e r  W orkm en’s C o m p e n sa ­
tion  Law . — From the express language of 
the W orkmen's Compensation Law as to 
liability of third persons, the righ t sought 
to be enforced is based on to rt ra th e r than  
on contract and th is section is therefore 
the applicable sta tu te  of lim itations. 
Dierks v. A laska Air T ransp., Inc., 14 
Alaska 159. 109 F. Supp. 695 (D. Alas. 
1953).

W rongful in te r fe re n c e  w ith  r ig h t to 
p re se rv e  d ead  b ody . — There is a claim 
for relief for wrongful interference w ith 
the right to preserve a dead body. B urns v. 
Anchorage Funeral Chapel, Sup. Ct. Op. 
No. 778 (File No. 1465), 495 P.2d 70
(1972).

A claim for re lief for wrongful in terfer­
ence with the rig h t to preserve a dead body 
belongs exclusively to the surviv ing 
spouse or to the nex t of kin of the decedent. 
This substantive rig h t is in the surviving 
spouse or next of kin, w hether the claim is 
analyzed as a tortious invasion of a prop­
erty righ t or infliction of emotional harm . 
Burns v. Anchorage Funeral Chapel, Sup. 
Ct. Op. No. 778 (File No. 1465), 495 P.2d 
70 (1972).

It is generally the law in th is country 
th a t the righ t to possess, preserve, and 
bury, or otherwise dispose of a dead body 
belongs to the surviv ing spouse and, if 
none such, then  to the next of kin in the 
order of their relation  to the decedent; th a t 
a  violation of th a t righ t is a  tort; and th a t 
damages for m ental suffering are  recover­
able for a willful invasion of the righ ts 
relating to dead bodies. B um s v. 
Anchorage F unera l Chapel, Sup. Ct. Op. 
No. 778 (File No. 1465), 495 P.2d 70
(1972).

P e rso n a l in ju rie s  re s u ltin g  from  
b re a c h  o f w a r ra n ty  in  sa le  o f goods. — 
In an action to recover dam ages for 
personal injuries resulting  from an alleged 
breach of w arran ty  in the sale of goods, the 
two-year s ta tu te  of lim itations for 
personal injury actions does not apply.

Sinka v. N orthern Commercial Co., Sup. 
Ct. Op. No. 747 (File Nos. 1360, 1361). 491 
P.2d 116 (1971).

Where an action is correctly brought 
w ithin the framework of the Uniform 
Commercial Code, the applicable statu te 
of lim itations is that provided by the Code, 
although the damages sought are for 
personal injuries. Sinka v. Northern Com­
mercial Co., Sup. Ct. Op. No. 747 (File Nos. 
1360, 1361). 491 P.2d 116 (1971).

By the repealer section provided by the 
Alaska legislature in enacting the 
Uniform Commercial Code (§ 10.103, ch. 
114, SLA 1962) providing in part th a t " , . .  
all acts and parts of acts inconsistent with 
this Act are hereby repealed." the general 
two-year s ta tu te  of lim itations (this sec­
tion) wa3 repealed to the extent thut it 
m ight otherwise control recovery for 
personal injuries resulting from breach of 
w arranty under the Code. Sinka v. N orth­
ern Commercial Co., Sup. Ct. Op. No. 747 
(File Nos. 1360, 1361), 491 P.2d 116
(1971).

A ction  a g a in s t b a n k  officia l by 
d e p o s ito r fo r convers ion . — Action 
against bank official for conversion of 
payroll checks endorsed by p lain tiff for 
deposit to his bank account and for passing 
forged checks w ritten on p laintiffs 
account was governed by six-year sta tu te  
of lim itations in AS 09.1*0.050 ra th e r than 
two-year sta tu te  of lim itations in this sec­
tion. Vest v. F irs t N at'l Bank, Sup. Ct. Op. 
No. 2629 (File No. 5969), 659 P.2d 1233
(1983).

S lipp ing  on ice a s  b re a c h  o f im plied  
c o n tra c tu a l d u ty . — See same catchline 
in note to AS 09.10.050.

B. S tr ic t L iability .

T h ere  is no o th e r  s ta tu te  spec ifica lly  
lim iting  the p e rio d  fo r b rin g in g  s tr ic t 
liab ility  c la im s. Anderson v. Fairchild 
H iller Corp., 358 F. Supp. 976 (D. Alaska 
1973).

To re q u ire  s t r ic t  liab ility  c la im s to  be 
b ro u g h t w ith in  tw o y e a rs  is a  re a so n ­
ab le  in te rp re ta tio n  of the public policy of 
Alaska. Anderson v. Fairchild H iller 
Corp., 358 F. Supp. 976 (D. A laska 1973).

Although the genesis of stric t liability 
lies in w arranty theory, it is now clear tha t 
breach of w arranty  itself was originally 
considered a species of fraud or 
m isrepresentation, sounding in tort. 
Anderson v. Fairchild H iller Corp.. 358 F. 
Supp. 976 (D. A laska 1973).

Even in its present form, strict liability 
is more nearly ak in  to tortious negligence 
th an  to contractual w arranty, because no
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contract is required and because stric t lia­
bility may not be disclaim ed. Anderson v. 
Fairchild H iller Corp.. 358 F. Supp. 976 
(D. A laska 1973).

B u t lo n g e r  lim ita tio n  a llo w ed  those 
in p riv ity  w ith  d e fe n d a n t. — There are 
valid reasons for allowing a longer limi­
tation period under AS 45.05.242 (now AS 
45.02.7251, to plaintiffs who have 
contracted with the defendant, or who 
otherwise satisfy the priv ity  requirem ent, 
than  to those who have not. Anderson v. 
Fairchild H iller Corp.. 358 F. Supp. 976 
(D. A laska 1973).

As to  re a s o n s  fo r a llo w in g  longer 
lim ita tio n  p e rio d  tc  p la in tiffs  
c o n tra c tin g  w ith  th e  d e fe n d a n t ,  see 
Anderson v. Fairchild H iller Corp., 358 F. 
Supp. 976 (D. A laska 1973).

C au se  o f  a c tio n  b a se d  on  d a m a g e  to 
a g e n e ra to r  d u e  to  en g in e  fa ilu re  was 
barred by the two-year s ta tu te  of limi­
tations applicable to "economic loss” 
caused by a  defective product. Northern 
Power & Eng'g Corp. v. C aterpillar 
T ractor Co.. Sup. Ct. Op. No. 2286 (File 
No. 4698), 623 P.2d 324 (1981).

C. M is re p re se n ta tio n  a n d  N egligence.

M is re p re se n ta tio n  a n d  neg ligence  
are to rt concepts, not contract, and the 
two-year s ta tu te  of lim itation  (th is sec­
tion) respecting torts governs. A ustin v. 
Fulton Ins. Co., Sup. Ct. Op. No. 498 (File 
No. 911), 444 P.2d 536 (1968).

N egligent m isrepresentation  is a tort 
falling under the two-year s ta tu te  of lim i­
tations. E sta te  of W aters v. Hoadley, Sup. 
Ct. Op. No. 638 (File No. 1169), 474 P.2d 
85 (1970).

A cause of action for m isrepresentation 
in a business transaction  is com plete when 
the injured person has been deprived of his 
property or otherw ise has suffered 
pecuniary loss or has incurred  liab ility  as 
a result of a m isrepresentation . A ustin v. 
Fulton Ins. Co., Sup. Ct. Op. No. 498 (File 
No. 911), 444 P.2d 536 (1968).

W here the essence of a p la in tiffs  com­
plain t in an  action for legal m alpractice 
was negligence, the period of lim itation 
found in th is  section, ra th e r  th an  AS 
09.10.050, applied. V an H orn Lodge, Inc. 
v. W hite, Sup. Ct. Op. No. 2336 (File No. 
4447), 627 P.2d 641 (1981).

L egal m a lp ra c tic e . — T his section is 
the proper s ta tu te  to be applied in attorney 
m alpractice actions based on negligence. 
G reater Area, Inc. v. Bookman, Sup. Ct. 
Op. No. 2589 (File No. 5557), P.2d 
(1982).

S ta tu te  of lim itations for legal malprac­
tice does not begin to run until client 
discovers, or reasonably should discover, 
existence of all elem ents of his cause of 
action; thus, if client discovers his a tto r­
ney's negligence before he suffers conse­
quen tia l damages, the s ta tu te  of 
lim ita tions will not begin to run  until cli­
en t suffers actual dam ages. G reater Area, 
Inc. v. Bookman, Sup. Ct. Op. No. 2589 
(File No. 5557), P.2d 1 1982).

N eg lig e n t fa ilu re  to  p ro cu re  
e a r th q u a k e  co v erag e . — Where plain­
tiffs  claim  based upon defendant’s negli­
gent fa ilu re  to procure or issue earthquake 
coverage, and p lain tiffs claim  based upon 
defendant's negligent m isrepresentations 
did no t ripen until the earthquake loss 
occurred in March 1964, the s ta tu te  of 
lim itation  did not commence to run until 
th a t tim e, and p la in tiffs  action, instituted 
in F ebruary  of 1966, was brought within 
the tw o-year sta tu to ry  period. Austin v. 
Fulton Ins. Co., Sup. Ct. Op. No. 498 (File 
No. 911), 444 P.2d 536(1968).

W here p la in tiffs  in terest was in being 
protected against earthquake loss, there 
was no invasion, or infringem ent upon, or 
im pairm ent of such in terest until there 
had been a loss by earthquake, because 
until th a t  event occurred such protection 
could avail the p lain tiff nothing. His in ter­
est, w hich is legally protected, was in 
hav ing  such protection when it was 
needed, a t the tim e of the loss and not 
before. Thus, there m ust be an injury or 
harm  to p lain tiff as a  consequence of 
defendan t’s negligence to serve as a  basis 
for recovery of dam ages before the tort 
becomes actionable and before the period 
of lim ita tion  commences to run. Austin v. 
Fulton Ins Co., Sup. Ct. Op. No. 498 (File 
No. 911), 414 P.2d 536 (1968).

D. L ibel.

W hen  p e rio d  o f lim ita tio n s  b eg in s  to 
ru n . — Normally the period of lim itations 
for libel begins to run when the libel is 
"published.” Chiei v. S tem , Sup. Ct. Op. 
No. 1400 (File Nos. 2710, 2711), 561 P.2d 
1216 (1977).

" P u b l ic a t io n "  im p o rts  co m m u n ica ­
tio n  to  a  th ird  p a r ty . Chiei v. S tem , Sup. 
Ct. Op. No. 1400 (File Nos. 2710, 2711), 
561 P.2d 1216 (1977).

B u t c o u r ts  h ave  d if fe re d  o n  exac tly  
w h e n  i t  o ccu rs . Chiei v. S tern , Sup. Ct. 
Op. No. 1400 (File Nos. 2710, 2711), 561 
P.2d 1216 (1977).

W hen  p u b lic a tio n  o c c u rre d . — Where 
defendant w -He a le tte r to p lain tiffs 
employer, accusing p la in tiff of conduct
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which was "highly unethical and a gross 
impropriety" and a  week later the 
employer wrote a le tte r to defendant in 
which he acknowledged thaL he had 
received the letter, "publication" of the 
alleged libel occurred on the date the 
emplover wrote his reply. Chiei v. Stern, 
Sup. Ct. Op. No. MOO (File Nos. 2710, 
2711). 561 P.2d 1216 (1977).

III. FO R F E IT U R E  O R  PEN A LTY  TO  
STATE.

Item  (2) o f  th is  sec tio n  d e a ls  w ith  
civil p en a ltie s . S tate  v. American Can 
Co., Sup. Ct. Op. No. 41 (File No. 75), 362 
P.2d (1961).

A ction to fo rfe it c o n tra b a n d . — Since 
a forfeiture action is independent of any 
other crim inal proceedings, this can only 
mean an action m ust be brought w ithin 
two years of the seizure. U nited S tates v, 
Three Thousand Two H undred Thirty-Six 
Dollars, 167 F. Supp. 495 (D. Alas. 1958).

Where money was seized in a gam bling 
raid on Septem ber 11. 1955, and the libel 
in rem filed on December 12, 1957, the 
libel was barred by this section. United 
S tates v. Three Thousand Two H undred 
Thirtv-Six Dollars, 167 F. Supp. 495 (D. 
Alas. 1958).

IV. O T H E R  STA TU TO RY  
LIA B ILITY .

T ax  re fu n d s . — The taxpayer is not 
lim ited to recovery of overpaym ents 
according to AS 43.15.010. The common 
law has long recognized a  cause of action 
in assum psit to recover overpaym ents of 
taxes. Because the sta tu tory  remedies do 
not explicitly supersede the common-law 
remedies, they are intended as a supple­
ment, and the earlie r rem edy in assum psit 
is still available. Hence, a claim for a 
refund was timely under AS 09.10.050, the 
six-year sta tu te  of lim itations applicable 
to recovery of personal property. S tate  v. 
Wakefield F isheries, Inc., Sup. Ct. Op. No. 
779 (File Nos. 1397, 1398), 495 P.2d 166
(1972).

B o ro u g h ’s levy  o f  p a s t  y e a rs ' taxes . 
— Six-year sta tu te  of lim itations provides 
for in AS 09.10.120, ra th e r  than  two-year 
lim itation provided for in AS 
09.10.070(a)(3) was applicable to bor­
ough’s efforts to levy past years' taxes. 
Alascom, Inc. v. N orth  Slope Borough, 
Sup. Ct. Op. No. 2622 (File Nos. 6037, 
6090), P.2d (1983).

R ecovery  of b a c k  p ay  fo r d is c r im ­
in a tio n  u n d e r  th e  E q u a l P a y  fo r 
W om en A ct is lim ited to th a t earned 
w ithin two years prior to commencement

of her suit. Brown v. Wood, Sup. Cl. Op. 
No. 1551 (File Nos. 2564. 2565), 575 P.2d 
760 (1978), modified on other grounds, 592 
P.2d 1250(1979).

V. PR O C E D U R E.

A. G enera lly .

A m endm en t re lu ted  b ack  to d a te  o f 
o rig ina l com p la in t. — Since the am end­
ment adding parties plaintiff related back 
to the date of the original complaint, the 
two-year tort s ta tu te  of lim itations was no 
bar to prosecution of the claim for relief. 
Burns v. Anchorage Funeral Chapel, Sup. 
Ct. Op. No. 778 (File No. 1465), 495 P.2d 
70 (1972).

Where an am endm ent to a complaint did 
not state a new claim for relief bu t related 
back to the date  of the original complaint, 
it was not barred  by the s ta tu te  of lim i­
tations. Jakoski v. Holland, Sup. Ct. Op. 
No. 1015 (File Nos. 1724, 1795), 520 P.2d 
569 (1974).

As did c ro ss-c la im . — Cross-claim 
filed more than  two years after the cause of 
action arose b u t less than two years after 
the original answ er was filed related back 
to when the original answ er was filed and 
was not barred by this section. Estate of 
Thompson v. Mercedes-Benz, Inc., Sup. Ct. 
Op. No. 952 (File No. 1672), 514 P.2d 1269 
(1973).

A dd ition  o f  d e fe n d a n t a f te r  e x p ira ­
tion  o f s ta tu te  o f  lim ita tions. — Trial 
court did not abuse its discretion in finding 
th a t Alaska case law did not m andate the 
addition of a party defendant after the 
expiration of the applicable s ta tu te  of lim i­
tations. McCracken v. Davis, Sup. Ct. Op. 
No. 1389 (File No. 28491, 560 P.2d 771 
(1977).

Claim  n o t b a r re d . — W here the last 
day for the runn ing  of the s ta tu te  of lim i­
tations fell on a Saturday, when the court 
was closed, and  the following Monday was 
a  legal holiday, the claim which was filed 
on the next Tuesday was not barred by the 
sta tu te  of lim itation. Davis v. Sturm, 
Ruger & Co., Sup. Ct. Op. No. 1356 (File 
No. 3141), 557 P.2d 1133 (1976).

E q u itab le  e s to p p e l. — The doctrine of 
equitable estoppel as a prohioition against 
unjust reliance upon a s ta tu te  of limi­
tations is a sa lu ta ry  one and therefore the 
supreme court adopts the rule for Alaska. 
Groseth v. Ness, Sup. Ct. Op. No. 370 (File 
No. 617), 421 P.2d 624 (1966).

Both federal and sta te  authorities have 
established th a t the doctrine of equitable 
estoppel is available as a bar to 
inequitable reliance upon sta tu tes  oflim i-
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tations. Groseth v. Ness, Sup. Ct. Op. No. 
370 (File No. 617). 421 P.2d 624 (1966).

E stab lish in g  e q u ita b le  e s to p p e l. — 
To establish an equitable estoppel it is 
generally necessary th a t the party  seeking 
to assert it show th a t the o ther purty made 
some m isrepresentation, or false 
statem ent or acted fraudulently , and th a t 
he reasonably relied on such acts or rep­
resentations of the o ther party , and due to 
such reliance did not in s titu te  su it timely. 
Groseth v. Ness. Sup. Ct. Op. No. 370 (File 
No. 617). 421 P.2d 624 (1966).

There is authority  to the effect th a t equi­
table estoppel requires more than  inaction 
or silence by a person who has no obli­
gation to speak or act. Yet there can be 
ciicum stances where inaction or silence 
combined with acts or representations can 
give rise to an appropriate situation 
calling for the application of the estoppel 
doctrine. Groseth v. Ness. Sup. Ct. Op. No. 
370 (File No. 617), 421 P.2d 624 (1966).

A party  who fraudulently  conceals from 
a plaintiff the existence of a cause of action 
may be estopped to plead the s ta tu te  of 
lim itations if the p la in tiffs  delay in 
bringing su it was occasioned by reliance 
on the false or fraudulen t representations. 
Chiei v. Stern. Sup. Ct. Op. No. 1400 (File 
Nos. 2710. 2711), 561 P,2d 1216 (1977).

W here plaintiffs were never lulled into a 
false sense of security  by any  specific con­
duct on the part of the defendant implying 
th a t the sta tu te  of lim itations would not be 
raised, there is no evidentiary  basis for 
invocation of the doctrine of equitable 
estoppel. Garfield v. C lark , Sup. Ct. Op. 
No. 1476 (File No. 2867), 567 P.2d 777 
(1977).

D e fen d an ts  e s to p p e d  to  u rg e  sec tion . 
— Repeated promises to pay the taxes in 
consideration of forbearance by the city 
from taking legal steps to collect them  in 
reliance upon which the city forbore to 
take legal action estopped the defendants 
from urging the s ta tu te  of lim itations. 
D em m ert v. City of Klawock, 14 Alaska 
20, 199 F.2d 32 (9th Cir. 1952).

D e fe n d a n t n o t e s to p p e d  to p lead  
s ta tu te . — See Chiei v. S tem , Sup. Ct. Op. 
No. 1400 (File Nos. 2710, 2711), 561 P.2d 
1216 (1977).

W aiver o f s ta tu te . — An escrow 
agreem ent as to paym ent of taxes consti­
tuted a  w aiver of the s ta tu te  of lim itations. 
D em m ert v. City of Klawock, 14 Alaska 
20, 199 F.2d 32 (9th Cir. 1952).

The running  of the lim itation  period is 
an affirm ative defense w hich if not pled 
was waived. M unicipality of Anchorage v. 
S isters of Providence in W ash., Inc., Sup.

Cl. Op. No. 2343 (Fite Nos. 5017, 5018, 
5329), 62S P.2d 22 (1981).

A p p lica tio n  o f  fo re ign  p e rio d  of lim i­
ta tio n s . — W here the foreign lim itation 
qualifies or conditions the righ t of action. 
A laska will apply the foreign period of 
lim itations, even though longer than 
A laska’s own period of lim itations. Marine 
Constr. & Design Co. v. Vessel Tim. Sup. 
Ct. Op. No. 448 (File No. 821), 434 P.2d 
683 (1967).

B. T o lling  S ta tu te .

C o m m en cem en t o f th e  ac tion  
in te r ru p ts  th e  ru n n in g  of th e  s ta tu te . 
Silverton v. M arler, Sup. Ct. Op. No. 186 
(File No. 341), 389 P.2d 3 (1964).

A nd Civ. R. 3 co n tro ls . — With respect 
to the m anner of commencing a civil action 
as it may bear upon the time for 
commencing the action under a s ta tu te  of 
lim itations, there is no reason why Civ. R. 
3 should not be controlling. Silverton v. 
M arler, Sup. Ct. Op. No. 186 (File No. 
341), 389 P.2d 3 (1964).

D efin ition  o f  "co m m en ced "  in  Civ. R. 
3. — In Civ. R. 3, which sta tes th a t "a civil 
action is commenced by filing a complaint 
with the court,’’ is to be found the defi­
nition of the term  "commenced" as used in 
sta tu tes of lim itations. Chiei v. S tern, Sup. 
Ct. Op. No. 1400 (File Nos. 2710, 2711), 
561 P.2d 1216 (1977).

F ilin g  o f th e  c o m p la in t to lls th e  s ta t­
u te  of lim itations. Silverton v. Marler, 
Sup. Ct. Op. No. 186 (File No. 341), 389 
P.2d 3 (1964).

The two-year s ta tu te  did not constitute a 
defense to p la in tiffs  claim, because the 
runn ing  of the sta tu tory  period was 
in terrupted  by the filing of her complaint 
before the expiration of two years from the 
date of her injury. Silverton v. Marler, 
Sup. Ct. Op. No. 186 (File No. 341), 389 
P.2d 3 (1964).

A nd n o t th e  fu r th e r  a c t o f  issu ing  
sum m ons. — See Silverton v. Marler, 
Sup. Ct. Op. No. 186 (File No. 341), 389 
P.2d 3 (1964).

C ivil R. 27 p e titio n  to p e rp e tu a te  te s ­
tim o n y  is n o t a c o m p la in t for the 
purposes of Rule 3 and the s ta tu tes  of limi­
tations. Chiei v. S tem , Sup. Ct. Op. No. 
1400 (File Nos. 2710,2711), 561 P.2d 1216 
(1977).

S ta tu te s  o f  lim ita tio n  a id ed  by su b ­
s titu te d  se rv ice . — S ta tu tes of limi­
tations a ttem pt to protect against the 
difficulties caused by lost evidence, faded 
memories and disappearing witnesses. In 
the a tta in m en t of those ends, substantial 
aid is provided by s ta tu tes  establishing
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substituted service. By this means, the 
equivalent of personal service is made 
obtainable on absen t defendants. For 
purposes of lapse of time. Alaska statu tes 
place an absenL defendant in a motor vehi­
cle case on an equal plane w ith those 
present w ithin the state. Thus, where sub­
stitu ted  service is available, the usual 
sta tu te  of lim itations should apply 
untolled. Byrne v. Ogle, Sup. Ct. Op. No. 
722 (File No. 1359), 488 P.2d 716 (1971).

A to lling  p ro v is io n  will n o t o p e ra te  
to su sp en d  a s ta tu te  o f lim ita tio n s 
w hen  su b s titu te d  se rv ice  is av a ilab le  
in m  auto accident case. Byrne v. Ogle, 
Sup. Ct. Op. No. 722 (File No. 1359), 488 
P.2d 716 (1971).

To apply the tolling sta tu te  (AS 
09.10.130) to a situation  where the defen­
dant is a t all tim es am enable to service is 
repugnant to the general purposes of s ta t­
utes of lim itations. Bvrne v. Ogle, Sup. Ct. 
Op. No. 722 (File No. 1359), 488 P.2d 716 
(1971).

In cases arising from motor vehicle acci­
dents in which the defendant subsequently 
leaves the state, AS 09.05.020 operates in 
conjunction w ith AS 09.05.040 to autho­
rize service upon an absent defendant by 
serving the commissioner of revenue. P u r­
suan t to these provisions, the commis­
sioner of revenue is, as a mattes of law, 
appointed as defendant’s sta tu to ry  agent 
so th a t service upon him is of the same 
effect and validity as personal service 
upon the defendant. Byrne v. Ogle, Sup. 
Ct. Op. No. 722 (File No. 1359), 488 P.2d 
716 (1971).

T o lling  o f  s ta tu te  by  co n cea lm en t o r 
no n d isc lo su re  o f  neg ligence . — A con­
cealment or nondisclosure of negligence 
tolls the sta tu te  until the injured party  has 
actual notice of the negligence or, in the 
exercise of ordinary care, should have 
known of the negligence. Sharrow v. 
Archer, Sup. Ct. Op. No. 2609 (File No. 
6135), 658 P.2d 1331 (1983).

T h is sec tion  w as  to iled  d u r in g  p la in ­
t i f f s  m ino rity , i.e., un til he was 19 years 
of age. Turnbull v. Bonkowski, 274 F. 
Supp. 733 (D. Alas. 1967), affd, 419 F.2d 
104 (9th Cir. 1969).

Computation of the lim itations period 
provided by this section subsequent to the 
removal of the disability of minority is to 
be made by excluding the first day and 
including the last, T urnbull v, Bonkowski, 
274 F. Supp. 733 (D. Alas. 1967), affd, 419 
F.2d 104 (9th Cir. 1969).

S ec tio n  is no t to lled  by im p riso n ­
m en t u n le ss  p la in tif f  im p riso n ed  on 
d a te  o f  la s t to rt. — AS 09.10.140 does not 
toll the two-year lim itation provided by 
this section where the record in the case 
does not show th a t on the la test date of the 
tortious acts plaintiff was imprisoned. 
W illiams v. McNealy, 16 Alaska 509, 239
F.2d 150 (9th Cir. 1956). See also Williams 
v. S trand, 16 Alaska 512, 239 F.2d 151 
(9th Cir. 1956).

T o lling  o f  s ta tu te  o f lim ita tions 
d u r in g  d isab ility  o f p a ro lee . — See 
Bush v. Reid, Sup. Ct. Op. No. 973 (File 
No. 1841), 516 P.2d 1215 (1973).

T im e s p e n t on p a ro le  n o t to  toll se c ­
tion  a f te r  D ecem ber 14, 1973. — After 
December 14,1973, the date  of the opinion 
in Bush v. Reid, Sup. Ct. Op. No. 973 (File 
No. 1841), 516 P.2d 1215 (1973), holding 
former AS 11.05.070 (now AS 33.30.310] 
and AS 33,15.190 unconstitutional in 
depriving parolees of the righ t to initiate 
civil suits, tim e spent on parole shall not 
toll the  sta tu te  of lim itations, provided 
however, th a t any person on parole as of 
th a t date shall, in any event, have one 
year from th a t date w ithin which to bring 
an action. S tate  v. McCracken, Sup. Ct. 
Op. No. 978 (File No. 1781), 520 P.2d 787
(1973).

B u t sec tio n  w as to lled  by tim e sp en t 
on p a ro le  p r io r  to  th  r>f d a te . — See S tate 
v. McCracken, Sup. Ut. Op. No. 978 (File 
No. 1781), 520 P.2d 787 (1973).

The suprem e court's finding in Bush v. 
Reid, Sup. Ct. Op. No. 973 (File No. 1841), 
516 P.2d 1215 (1973), th a t former AS
11.05.070 [now AS 33.30.310] and AS
33.15.190 were unconstitutional in 
depriving the parolee of access to the 
courts may not properly be considered 
retroactive. S ta te  v. McCracken, Sup. Ct. 
Op. No. 978 (File No. 1781), 520 P.2d 787
(1973).

C o lla te ra l re fe re n c e s . — 51 Am. Ju r. 
2d, Lim itation of Actions, §§ 102-106.

53 C.J.S., L im itation of Actions, §§ 74. 
174-176.

Estoppel against defense of lim itations 
in tort actions, 77 ALR 1044.

Lim itation of actions as to slander of 
title  based on recording of instrum ent 
purporting to affect title, 39 ALR2d 860.

W hen sta tu te  of lim itations begins to 
run against action for false imprisonment 
or false arrest, 49 ALR2d 922.
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Application of sta tu te  of lim itations to 
damage actions against public 
accountants for negligence in performance 
of professional services, 26 ALR3d 1438.

W hat constitutes 'publication" of libel 
in order to s ta r t running of period of limi ­
tations, 42 ALR3d 807.

W hat s ta tu te  of lim itations covers 
action for indem nity, 57 ALR3d 833.

When sta tu te  of lim itations commences 
to run against claim  for contribution or 
indem nity based on tort, 57 ALR3d 867.

W hat sta tu te  of lim itations applies to 
action for contribution against jo in t to rt­
feasor, 57 ALR3d 927.

S ta tu tes of lim itations in illegitim acy or 
bastardy proceedings, 59 ALR3d 685.

Promises or attem pts by seller to repair 
goods as tolling sta tu te  of lim itations for 
breach of w arranty , 68 ALR3d 1277.

Effect of injured employee’s proceeding 
for workmen’s compensation benefits on 
running of s ta tu te  of lim itations 
governing action for personal injury 
arising  from sam e incident, 71 ALR3d 849.

T ort claim against which period of s ta t­
ute of lim itations has run as subject of 
setoff, counterclaim , cross bill, or cross 
action in to rt action arising  out of same 
accident or incident, 72 ALR3d 1065.

M inority of surviving children as tolling 
lim itation period in s ta te  wrongful death 
action, 85 ALR3d 162.

Applicability, in action against nurse in 
her professional capacity, of s ta tu te  of 
lim itations applicable to malpractice, 88 
ALR3d 1336.

W hat s ta tu te  of lim itations governs 
actions based on stric t liability in tort, 91 
ALR3d 455.

When does sta tu te  of lim itations begin 
to run upon an action by subrogated 
insurer against third-party tortfeasor, 91 
ALR3d 844.

When sta tu te  of lim itations begins to 
run against malpractice action in con­
nection with sterilization or b irth  control 
procedures, 93 ALR3d 218.

W hat s ta tu te  of lim itations governs 
damage action against attorney for m al­
practice, 2 ALR4th 284.

W hat s ta tu te  of lim itations governs 
action arising out of transaction 
consummated bv use of credit card, 2 
ALR4th 677.

When sta tu te  of lim itations begins to 
run in dental malpractice suits, 3 ALR4th 
318.

W hat s ta tu te  of lim itations governs phy­
sician’s action for wrongful denial of hos­
pital privileges, 3 ALR4th 1214.

Availability of and time for bringing 
action against former director, officer, or 
stockholder in dissolve corporation for 
personal injuries incurred a fter final dis­
solution, 20 ALR4th 414.

Sec. 09.10.080. A ctions to be b rough t in one yea r. No person 
may bring an action against a peace officer for the escape o f a person 
arrested or imprisoned on civil process unless commenced within one 
year. (§ 1.08 ch 101 SLA 1962)

N O T E S TO D EC ISIO N S

O nly th is  sec tio n  an d  AS 09.10.090 
p ro v id e  fo r o n e -y ea r s ta tu te  o f lim i­
ta tio n s . — See Firem an 's Fund Ins. Co. v. 
Sand Lake Lounge, Inc., Sup. Ct. Op. No. 
940 (File No. 1780), 514 P.2d 223 (1973). 

No p ro v is io n  w h a te v e r  is  m a d e  fo r a

lim ita tio n  p e rio d  o f  less th a n  one y e a r 
from the accrual of the cause of action. 
F irem an’s Fund Ins. Co. v. Sand Lake 
Lounge, Inc., Sup. Ct. Op. No. 940 (File No. 
1780), 514 P.2d 223 (1973).

Sec. 09.10.090. A ctions fo r  pena lty . No person may bring an 
action upon a statute for the penalty given in whole or in part to the 
person who w ill prosecute for the same unless commenced within one 
year after the commission o f the offense. I f  the action is not commenced 
within one year by a private party, it may be commenced on behalf o f 
the state within two years after the period o f lim itation by a private 
party has expired. (§ 1.09 ch 101 SLA 1962)
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N OTES TO  D EC ISIO N S

O nly th is sec tio n  a n d  AS 09.10.080 
p ro v id e  fo r o n e -y ea r s ta tu te  o f lim i­
ta tions . — See F irem an’s Fund Ins. Co. v. 
Sand Lake Lounge, Inc., Sup. Ct. Op. No. 
940 (File No. 1780), 514 P.2d 223 (1973). 

No p ro v isio n  w h a te v e r  is m ad e  fo r  a

lim ita tio n  period  o f less th a n  one y e a r  
from the accrual of the cause of action. 
F irem an 's Fund Ins. Co. v. Sand Lake 
Lounge, Inc., Sup. Ct. Op. No. 940 (File No. 
1780), 514 P.2d 223 (1973).

Sec. 09,10.100. O the r actions in 10 years . An action for a cause 
not otherwise provided for may be commenced within 10 years after the 
cause o f action has accrued. (§ 1.10 ch 101 SLA 1962)

NOTES TO D EC ISIO N S

F o rec lo su re  ac tio n s. — In the absence 
of a controlling s ta tu te  a foreclosure action 
is subject to the sam e period ofliin ita tions 
as the underlying debt. Dworkin v. F irst 
N at'l Bank, Sup. Ct. Op. No. 499 (File No. 
929), 444 P.2d 777 (1968).

The portion of A laska’s Code of Civil 
Procedure which deals w ith lim itation of 
actions does not contain any provision 
which specifically establishes a lim itation 
period governing the foreclosure of e ither 
legal or equitable m ortgages. Dworkin v. 
F irst N at’l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

In a su it to foreclose a mortgage the 
six-year period of lim itation  is controlling

and the ten-year period pertaining to 
actions upon sealed instrum ents is 
inapplicable. Dworkin v. F irst Nat'l Bank, 
Sup. Ct. Op. No. 499 (File No. 929), 444 
P .2d 777 (1968).

The six-year s ta tu te  of lim itations (AS
09.10.050), which governs the underlying 
obligation, is determ inative of the period 
of tim e in which a party  is required to com­
mence an action to foreclose a purported 
equitable mortgage security. Dworkin v. 
F irs t N at’l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

C ited  in S traigh t v. Hill, Sup. Ct. Op. 
No. 2256 (File No. 4610), 622 P.2d 425
(1981).

Sec. 09.10.110. A cc ru a l o f  cause o f  action  upon m utual, open, 
and cu rren t account. In an action brought to recover a balance due 
upon a mutual, open, and current account where there have been recip­
rocal demands between the parties, the cause o f action accrues from the 
date o f the last item proved in the account on either side. But when a 
period o f more than one year elapses between any o f a series o f items 
or demands, they are not included as part o f the account. (§ 1.11 ch 101 
SLA 1962)

C o lla te ra l re fe re n c e s . — M utual o f rule th a t lim itations run from last item 
account, 22 Am J u r  POF2d, pp. 513-537. in open, current, and m utual account, 45

When is account "m utual” for purposes ALR3d 446.

Sec. 09.10.120. A ctions in nam e o f  state, p o lit ica l subdiv isions, 
o r  pub lic  c o rp o ra tio n s . An action brought in the name of or for the 
benefit o f the state, any political subdivision, or public corporation may 
be commenced only within six years o f the date o f accrual of the cause 
o f action. However, i f  the action is for re lie f on the ground of fraud, the 
lim itation commences from the time o f discovery by the aggrieved 
party o f the facts constituting the fraud. (§ 1.12 ch 101 SLA 1962)
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N O TES TO D ECISION S

Im position  o f lim ita tio n  p e rio d  upon 
asse ssm en t an d  co llec tio n  o f  taxes . — 
Constitutional g ran t of power to exempt 
property from taxation, contained in 
A laska Const., art. IX, § 4, encompasses 
power to require th a t taxes be assessed 
and collected within a certain  period of 
time or be forever barred. Alascom. Inc. v. 
North Slope Borough. Sup. Ct. Op. No. 
2322 (File Nos. 6037. 6090), P.2d 
(1983).

B o ro u g h ’s levy o f p a s t y e a rs ' taxes. 
— Six-year sta tu te  of lim itations provides 
for in AS 09.10.120. ra ther than two-year 
lim itation provided for in AS 
09.10.070(a)(3) was applicable to bor­
ough’s efforts to levy past years' taxes. 
Alascom, Inc. v. North Slope Borough, 
Sup. Ct. Op. No. 2622 (File Nos. 6037, 
6090), P. 2d (1983).

Sec. 09.10.130. E ffe c t o f  absence from  state o r concealm ent. 
When the cause o f action accrues against a person who is out o f the 
state or concealed in the state, the action may be commenced within the 
periods provided in this chapter after that person returns to the state 
or when the concealment ceases. I f  a person departs from the state or 
conceals one’s person after the cause o f action accrues, the time of 
absence or concealment is not part o f the time limited for the com­
mencement o f the action. (§ 1.13 ch 101 SLA 1962)

N O TES TO D EC ISIO N S

P u rp o se . — It is the apparen t purpose 
of th is section — the tolling s ta tu te  — to 
prevent a p lain tiffs being deprived an 
opportunity to prove his cause of action by 
the defendant absenting  h im self from the 
jurisdiction for the duration  of the period 
of lim itation. The tolling s ta tu te  preserves 
the p lain tiffs cause of action until service 
has been made available and practical, by 
the defendant's presence in the sta te , for a 
time equal to the total period of lim itation. 
Byrne v. Ogle, Sup. Ct. Op. No. 722 (File 
No. 1359), 488 P.2d 716 (1971).

S ection  is in p a r i  m a te r ia  w ith  AS 
09.10.220. — The provision of AS 
09.10.220 is one of lim itation. I t is in pari 
m ateria with this section. A laska Credit 
Bureau v. Fenner, 12 A laska 158, 80 F. 
Supp. 7 (D. Alaska 1948).

I t  is b a sed  on  S ta tu te  o f  A nne . — This 
section in common w ith like sta tu tes  in 
practically every sta te , is based on eh. 16, 
§ 19, of the S ta tu te  of Anne, which 
declares, in substance, th a t if any person 
against whom there should be any cause of 
action, was a t the tim e such action accrued 
beyond the seas, the action m ight be 
brought against him  on his re tu rn  w ithin 
the tim e limited for bringing such action. 
A laska Credit B ureau v. Fenner, 12 
A laska 158, SO F. Supp. 7 (D. Alas. 1948).

S ta tu te  o f lim ita tions docs n o t ru n  
u n til d e fe n d a n t is in ju r isd ic tio n . — 
The sta tu te  of lim itations of this jurisd ic­
tion cannot begin to run until there is 
found someone within the jurisdiction of 
the forum capable of being sued. Van 
Schuyver v. H artm an, 1 A laska 431 
(1902).

I t  s ta r ts  to  ru n  on  h is r e tu rn . — If the 
party  should be out of the district a t  the 
time the cause of action arises against 
him, the sta tu te  does not begin to run until 
after the re tu rn  of the defendant. Van 
Schuyver v. H artm an, 1 A laska 431 
(1902).

O r on  h is f irs t  com ing  in to  s ta te . — 
The s ta tu te  of lim itations of A laska does 
not begin to run until after the defendant 
comes into this jurisdiction. Van Schuyver 
v. H artm an, 1 A laska 431 (1902).

S ince  th is  sec tio n  ap p lies  to  c au se s  
o f  ac tio n  a g a in s t n o n re s id e n ts . — This 
section, considered in conjunction w ith AS 
09.10.220, is not limited to residents, and 
a lim itation under this chapter does not 
begin to run  against a nonresident upon a 
cause of action accruing elsewhere until he 
enters th is jurisdiction and can be served 
with process. A laska Credit Bureau v. 
Fenner, 12 A laska 158, 80 F. Supp. 7 (D. 
Alas. 1948). But see M urray v. Farrell, 2 
A laska 360 (D. Alas. 1948).
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As well a s  re s id e n ts . — The con­
struction uniformly given the S tatu te  of 
Anne by the courts of England and this 
country is th a t the clauses excepting the 
operation of the sta tu te  apply to residents 
and nonresidents alike. A laska C redit 
B ureau v, Fenner, 12 A laska 158, 80 F. 
Supp. 7 (D. Alas. 1948).

L im ita tion  o f fo rum  c o n tro ls . — S ta t­
utes of lim itations affect the remedy, but 
not the righ t of action. Necessarily, 
therefore, the law of the forum m ust 
control in all m atters affecting procedure. 
Van Schuyver v. H artm an, 1 A laska 431 
(1902).

A to lling  p ro v is io n  w ill n o t o p e ra te  
to  su sp en d  a s ta tu te  o f  lim ita tio n s  
w h en  su b s titu te d  se rv ic e  is a v a ila b le  
in an auto accident case. Byrne v. Ogle. 
Sup. Ct. Op. No. 722 (File No. 1359), 4S8 
P.2d 716 (1971).

To apply the tolling sta tu te  (this section) 
to a situation where the defendant is a t  all 
times am enable to service is repugnant to 
the general purposes of s ta tu te s  of lim i­
tations. Byrne v. Ogle, Sup. Ct. Op. No.

722 (File No. 1359), 488 P,2d 716 H971).
The tolling sta tu te  (this section) does 

not apply in an  action for personal injuries 
where a person, a t all times during his 
absence, is subject to substituted service of 
process under A laska’s nonresident motor­
ist s ta tu tes. (AS 09.05.020). Bvrne v. Ogle. 
Sup. Ct. Op. No. 722 (File No. 13591. 488 
P.2d 716 (1971).

In an action for damages arising from an 
autom obile collision in this state, the s ta t­
u te  of lim itations is not tolled by the defen­
d a n t’s absence from the state, as provided 
by th is section, when, during the defen­
d a n t’s absence, the p laintiff had the right 
to proceed against him under AS
09.05.020, which, in conjunction with AS 
09.05.040, makes the commissioner of 
revenue the agent of the absent defendant 
for purposes of service of process. Byrne v. 
Ogle, Sup. Ct. Op. No. 722 (File No. 1359), 
488 P.2d 716 (1971).

C ited  in S traigh t v. Hill, Sup. Ct. Op. 
No. 2256 (File No. 4610), 622 P.2d 425
(1981).

C o lla te ra l re fe ren ces . — 51 Am. Ju r. 
2d, Lim itation of Actions, §§ 146-169.

54 C.J.S., Lim itation of Actions, 
§§ 208-215.

W hat constitutes concealm ent which 
will prevent running of s ta tu te  of lim i­
tations, 173 ALR 576; 1 ALR2d 630.

Provision of sta tu te  of lim itations 
excluding period of defendant's absence 
from the s ta te  as applicable to a local cause 
of action against individual who was a 
nonresident when the sam e arose; m otor­

is t hav ing  a statu tory  process agent, 17 
ALR2d 502, 516.

Absence of judgm ent debtor from state  
as suspending or toiling running of period 
of lim itations as to judgm ent, 27 ALR2d 
839.

Tolling of sta tu te  of lim itations during 
absence from sta te  as affected by fact tha t 
party  claimed benefit of lim itations 
rem ained subject to service during absence 
or nonresidence, 55 ALR3d 1158.

Sec. 09.10.140. D isab ilit ie s  o f  m in o rity , incom petency and 
im prisonm ent. I f  a person entitled to bring an action mentioned in 
this chapter is at the time the cause o f action accrues either (1) under 
the age o f majority, or (2) incompetent by reason o f mental illness, or
(3) imprisoned on a crim inal charge, or in execution under sentence of 
a court for a term less than the person's natura l life, the time o f the 
disability is not a part o f the time lim ited for the commencement o f the 
action. But the period within which the action may be brought is not 
extended in any case longer than two years after the disability ceases. 
(§ 1.14 ch 101 SLA 1962; am § 1 ch 46 SLA 1979)

E ffect o f  am en d m en ts . — The 1979 illness" for "age of 19 years, or (2) insane" 
am endm ent substituted "age of majority, in the first sentence, 
or (2) incompetent by reason of m ental

3 6
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NOTES TO DECISIONS

I. General Consideration.
II. Minority.

III. Incompetency.
IV. Imprisonment.

I. GENERAL CONSIDERATION.
Lim itation period in w rongful death 

statute construed in pari materia with 
general limitations provisions. — See 
Haakanson v. Wakefield Seafoods. Inc.. 
Sup. Ct. Op. No. 1943 (File Nos. 3428, 
3492), 600 P.2d 1087 (1979).

Disability must exist when cause of 
action arises. — This section tolls the 
statute only during the continunnce of a 
disability which existed at the time the 
cause of action arose. Williams v. 
Coughlan, 17 Alaska 147, 244 F.2d 6 (9th 
Cir. 1957). See AS 09.10.180.

II. M IN O R IT Y .

This statute expresses the public pol­
icy that favors safe-guarding the inter­
ests of minors. Haakanson v. Wakefield 
Seafoods, Inc., Sup. Ct. Op. No. 1943 (File 
Nos. 3428, 3492), 600 P.2d 1087 (1979).

Extent to which d isability tolls stat­
ute. — The disability of a minor statutory 
beneficiary tolls the running of the 
two-year time lim it for commencing a 
wrongful death action until the disability 
is concluded. Haakanson v. Wakefield 
Seafoods, Inc., Sup, Ct. Op. No. 1943 (File 
Nos. 3428, 3492), 600 P.2d 1087 (1979).

Determination o f age. — Since one is 
in existence on the day of his birth, he is, 
in fact, on the first anniversary of his 
birth, of the age of one year plus a day or 
some part of a day. The pla intiff did, then, 
reach the age of nineteen years on the day 
before the nineteenth anniversary of his 
birth, and he instituted his suit more than 
two years thereafter. Turnbull v. 
Bonkowski, 419 F.2d 104 (9th Cir. 1969).

AS 09.10.070 tolled during p la in tiffs  
m inority. — See same catchline in note to 
AS 09.10.070, analysis line V B, "Tolling 
Statute."

I I I . IN C O M P E T E N C Y .

Test fo r mental condition tolling 
statute of limitations. — Courts have 
interpreted liberally the type of mental 
condition that w ill toll a statute of lim i­
tations. The general test is whether a per­
son could know or understand his legal 
rights sufficiently well to manage his 
personal affairs. It does not require a 
formal finding of incompetency by a court.

.4dkins v. Nabors Alaska Drilling, inc.. 
Sup. Ct. Op. No. 2056 (File No. 4410). 609 
P.2d 15 11980).

A person who suffered a severe head 
in jury may be within the provisions of the 
tolling statute. Adkins v. Nabors Alaska 
Drilling, Inc.. Sup. Ct. Op. No. 2056 (File 
No. 4410), 609 P.2d 15 (I960).

IV. IMPRISONMENT.
Imprisonment not in effect when 

claim accrued does not toll statute. — 
Since plaintiffs period of imprisonment 
was not in effect at the time his claims 
accrued, the statute of limitations was not 
tolled by this section. Williams v. 
Coughlan, 17 Alaska 147, 244 F.2d 6 (9th 
Cir. 1957).

Item (3) of this section does not toll the 
two-year limitation provided by AS
09.10.070 where the record in the case does 
not show that on the latest date of the 
tortious acts plaintiff was imprisoned. 
Williams v. McNealv, 16 Alaska 509, 239
F.2d 150 (9th Cir. 1956). See also Williams 
v. Strand, 16 Alaska 512, 239 F.2d 151 
(9th Cir. 1956).

Tolling of statute of limitations 
during disability o f parolee. — See 
Bush v. Reid, Sup. Ct. Op. No, 973 (File 
No. 1841), 516 P.2d 1215 (1973).

Time spent on parole not to toll stat­
ute after December 14, 1973. — After 
December 14,1973, the date of the opinion 
in Bush v. Reid, Sup. Ct. Op. No. 973 (File 
No. 1841), 516 P.2d 1215 (1973), holding 
former AS 11.05.070 [now AS 33.30.3101 
and AS 33.15.190 unconstitutional in 
depriving parolees of the right to initiate 
civil suits, time spent on parole shall not 
toll the statute of limitations, provided 
however, that any person on parole as of 
that date shall, in any event, have one 
year from that date within which to bring 
an action. State v. McCracken, Sup. Ct. 
Op. No. 978 (File No. 1781), 520 P.2d 787
(1973).

But statute was tolled by time spent 
on parole prior to that date. — See State 
v. McCracken, Sup. Ct. Op. No. 978 (File 
No. 1781), 520 P.2d 787 (1973).

The supreme court’s finding in Bush v. 
Reid, Sup. Ct. Op. No. 973 (File No. 1841), 
516 P.2d 1215 (1973), that, former AS
11.05.070 [now AS 33.30.310] and AS
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33.15.190 were unconstitutional in 
depriving the parolee of access to the 
courts may not properly be considered

retroactive. State v. McCracken. Sup Ct. 
Op. No. 978 (File No, 1781), 520 P.2d 787
(1973).

Collateral references. — Imprison­
ment as tolling statute of limitations, 24 
ALR2d 618.

Appointment of guardian for ' -compe­
tent or for infant as affecting ru. nng of 
statute of limitations against ward, 86 
ALR2d 965.

Imprisonment of party to civil action as 
tolling statute of limitations, 77 ALR3d 
735.

Minority of surviving children as tolling 
limitation period in state wrongful death 
action, 85 ALR3d 162.

Sec. 09.10.150. Death of a party before expiration of limitation 
period. [Repealed, § 5 ch 78 SLA 1972.]
Sec. 09.10.160. Disability of alien during war. When a person is 

an alien subject or citizen of a country at war with the United States, 
the time of the continuance of the war is not a part of the period limited 
for the commencement of the action. (§ 1.16 ch 101 SLA 1962)

N O T E S  T O  D E C IS IO N S

Armistice is not end o f state of war. 
— An armistice is simply a cessation of 
hostilities during a state of war, having in 
contemplation a renewal of hostilities

thereafter, not a cessation of a state of war. 
Afric v. Alaska United Gold Mining Co., 6 
Alaska 540 (1922).

Collateral references. — War as sus- effect, 137 ALR 1454; 140 ALR 1518: 141 
pending running of limitations in absence ALR 1511. 
of specific statutory provision to that

Sec. 09.10.170. Injunction against commencement of action.
When the commencement of an action is stayed by injunction or a 
statutory prohibition, the time of the continuance of the injunction or 
prohibition is not a part of the time limited for the commencement of 
the action. (§ 1.17 ch 101 SLA 1962)

Sec. 09.10.180. Disability. No person may claim the benefit of a ^
disability unless it existed when the right of action accrued or began j
before the time for commencing the action expired. (§ 1.18 ch 101 SLA 
1962)

Sec. 09.10.190. Coexisting disabilities. —  When two or more 
disabilities coexist at the time the right of action accrues, the limi­
tation does not attach until they all are removed. (§ 1.19 ch 101 SLA 
1962)
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Sec. 09.10.200. Acknowledgment or promise. No acknowl­
edgment or promise is sufficient evidence of a new or continuing 
contract to take the case out of the operation of this chapter unless the 
acknowledgment or promise is contained in writing, signed by the 
party to be charged, and, as to instruments affecting real estate, 
acknowledged and recorded in the office of the recorder of the district 
where the original contract was Tiled or recorded. This section does not 
alter the effect of any payment of principal or interest. (8 1.20 ch 101 
SLA 1962)

NOTES TO DECISIONS

An acknowledgment need not be 
direct, unqualified and unconditioned. 
The purpose of the statute of limitations is 
to protect against the difficulties caused by 
lost evidence, faded memories and 
disappearing witnesses and this purpose is 
not advanced by imposing rigorous 
requirements of formality on 
acknowledgments. Such requirements 
would only heighten the statute’s 
unfortunate effect of occasionally barring 
meritorious claims. Walker v. White, Sup. 
Ct. Op. No. 2196 (File No. 4574), 618 P.2d 
561 (1980).

Personal note not subject to recorda­
tion requirement. — Although a note

was executed in connection with the sale of 
real estate, where it is a personal note, it 
therefore is not subject to the recordation 
requirement of this section. Walker v. 
White, Sup. Ct. Op. No. 2196 (File No. 
4574), 618 P.2d 561 (1980).

Unrecorded letters acknowledging 
mortgage debt. — Where letters 
allegedly acknowledging a mortgage debt 
were not recorded, they cannot revive any 
time-barred remedies based on a deed of 
trust, which is an "instrument affecting 
real estate” within the meaning of this sec­
tion. Walker v. White, Sup. Ct. Op. No. 
2196 (File No. 4574), 618 P.2d 561 (1980).

Sec. 09.10.210. Payment on account. When a past due payment of 
principal or interest is made upon any evidence of indebtedness, the 
running of the time within which an action may be commenced starts 
from the time the last payment is made. (§ 1.21 ch 101 SLA 1962)

Collateral references. — Acceptance acceleration which w ill institute limi- 
of past-due interest as waiver precluding tations period, 97 ALR2d 1016.

Sec. 09.10.220. When nonresident’s cause of action barred. 
When a cause of action has arisen in another state or in a territory or 
foreign country between nonresidents of this state, and by the laws of 
the state., territory, or country where the cause of action arose that 
action cannot be maintained because of a lapse of time, the action shall 
not be maintained in this state. (8 1.22 ch 101 SLA 1962)

NOTES TO DECISIONS

Section pari materia w ith  AS 
09.10.130. — The provision of this section 
is one of limitation. It is in pari materia 
with AS 09.10.130. Alaska Credit Bureau

v. Fenner, 12 Alaska 1588, 80 F. Supp. 7 
(D. Alaska 1948).

L o c a l s t a tu te  o f  l im ita t io n s  g o v e rn s  
u n le s s  i t  re c o g n iz e s  fo re ig n  s t a tu t e  o f
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limitations. — Unless the law of the 
forum recognizes the statute of'imitations 
of the foreign state wherein the cause of 
action accrues, the law of the forum or the 
local law must determine whether an 
action is or is not preserved to the party 
having the cause of action. This upon the 
principle that all statutes of limitations 
affect the remedy, and hence that the law 
of the forum must govern in deciding 
whether or not the remedy or the action 
may be had. Murray v. Farrell, 2 Alaska 
360 11905).

This section does not prevent action 
not barred in foreign jurisdiction from 
being barred here. — This section 
declares, in substance, that i f  an action is 
barred in the state, territory, or country 
where the cause of action arose, an action 
upon the same subject matter or cause of 
action w ill be barred under our laws, but 
the section cannot be taken to include the 
converse of this statement, namely, that if  
not barred by the statute of the foreign 
jurisdiction, the action w ill not be barred 
by the local statute for Alaska. Murray v. 
Farrell, 2 Alaska 360 (1905).

But law of foreign jurisdiction 
governs in suit to enforce foreign judg­
ment. — A suit to enforce a judgment in a 
foreign jurisdiction, in so far as statutes of 
limitations are concerned, should be 
treated as analogous to execution thereon 
in the state of rendition, and governed by

the law of that state as to enforcement by 
execution. Alaska Credit Bureau v. 
Burnell, 11 Alaska 82 (1946).

Thus, if  judgment is unenforceable 
where rendered, it cannot support 
action in another state. — If the judg­
ment sued on is dormunt in the state 
where rendered, in the sense that it is 
absolutely dead and incapable of being 
enforced or revived, it cannot support any 
action in another state. Alaska Credit 
Bureau v. Burnell, 11 Alaska 82 (1946).

Where judgment of a foreign jurisdic­
tion. which is the foundation of a judgment 
in this state, could not have been pro­
ceeded upon in the state of its rendition 
because it has ceased to have life by the 
passage of more than by six years from its 
rendition, it is without life in this jurisdic­
tion, and the court had no jurisdiction to 
entertain it. Alaska Credit Bureau v. 
Burnell, 11 Alaska 82 (1946).

Creditor’s efforts to enforce money 
judgment obtained in state of 
Washington were not time barred. — 
See Hamilton v. Seattle Marine & Fishing 
Supply Co., Sup. Ct. Op. No. 1401 (File No. 
2695), 562 P.2d 333 (1977).

Applied in Malekos v. Chloe Ann Yin. 
Sup. Ct. Op. No. 2580 (File Nos. 5767, 
5817), P.2d (1982).

Quoted in Marine Constr. & Design Co. 
v. Vessel Tim. Sup. Ct. Op. No. 448 (File 
No. 821), 434 P.2d 683 (1967).

Sec. 09.10.230. Certain actions relating to real property. No 
person may bring an action for the determination of a right or claim to 
or interest in real property unless commenced within the limitations 
provided for actions for the recovery of the possession of real property. 
3ut no person may bring an action to set aside, cancel, annul, or 
otherwise affect a patent to land issued by this state or the United 
States, or to compel a person claiming or holding under a patent to 
convey the land described in the patent or a portion of the land to the 
plaintiff in the action, or to hold the land in trust for or to the use and 
benefit of the plaintiff, or on account of any matter, thing, or 
transaction which was had, done, suffered, or transpired before the 
date, of the patent unless commenced within 10 years from the date of 
the patent. In an action upon a new promise, fraud, or mistake, the 
running of the time within which an action may be commenced starts 
from the making of the new promise or the discovery of the fraud or 
mistake. This section does not bar an equitable owner in possession of 
real property from defending possession by means of the equitable title. 
The right of an equitable owner to defend possession in an action or by 
complaint for injunction is not barred by lapse of time while an action 
for the possession of the real property is not barred by the provisions 
of this chapter. (8 1.23 ch 101 SLA 1962)
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Foreclosure actions. — In the absence 
of a controlling statute a foreclosure action 
is subject to the same period oflimitations 
as the underlying debt. Dworkin v. First 
Nat'l Bank, Sup. Ct. Op. No. 499 (File No. 
929), 444 P.2d 777 (1968).

The portion of Alaska’s Code of Civil 
Procedure which deals with limitation of 
actions does not contain any provision 
which specifically establishes a limitation 
period governing the foreclosure of either 
legal or equitable mortgages. Dworkin v. 
First Nat'l Bank, Sup. Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

In a suit to foreclose a mortgage the 
six-year period of limitation is controlling

§ 09.10.240

and the ten-year period pertaining to 
actions upon sealed instruments is 
inapplicable. Dworkin v. First Nat'l Bank, 
Sup. Ct. Op. No. 499 (File No. 929), 444 
P.2d 777 (1968).

The six-year statute of limitations (AS 
09.10.050), which governs the underlying 
obligation, is determinative of the period 
of time in which a party is required to com­
mence an action to foreclose a purported 
equitable mortgage security. Dworkin v. 
First Nat'l Bank, Sup, Ct. Op. No. 499 
(File No. 929), 444 P.2d 777 (1968).

Cited in United States v. Pacee, 564 
F.2d 306 (9th Cir. 1977).
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Collateral references. — When statute 
of limitations or laches commences to run 
against action to set aside fraudulent

conveyance or transfer in fraud of cred­
itors. 100 ALR2d 1094.

Sec. 09.10.240. Commencement of action after dismissal or 
reversal. If an action is commenced within the time prescribed and is 
dismissed upon the trial or upon appeal after the time limited for 
bringing a new action, the plaintiff or, if the plaintiff dies and the cause 
of action in favor of the plaintiff survives, the heirs or representatives 
may commence a new action upon the cause of action within one year 
after the dismissal or reversal on appeal. All defenses available against 
the action, if brought within the time limited, are available against the 
action when brought under this provision. (§ 1.24 ch 101 SLA 1962)

NOTES TO DECISIONS

Section did not to ll policy Limitation 
o f 12 months. — See Barrow Dev. Co. v. 
Fulton Ins. Co., 418 F.2d 316 (9th Cir. 
1969).

Dismissal o f claim w ithout preju­
dice. — An action was not time-barred 
when brought within one year after a 
timely action on the same claim was 
dismissed without prejudice. Atlas 
Enters., Inc. v. Consolidated Constr. Co.,

Sup. Ct. Op. No. 1526 (File No. 2982), 572 
P.2d 68 (1977).

Quoted in Criterion Ins. Co. v. Laitala, 
Sup. Ct. Op. No. 2599 (File No. 6014), 658 
P.2d 112 (1983); Shiffman v. "K", Inc., Sup. 
Ct. Op. No. 2603 (File Nos. 5615, 6312), 
657 P.2d 401 (1983).

Cited in Oaks v. Rojcewicz, Sup. Ct. Op. 
No. 318 (File No. 580), 409 P.2d 839 
(1966).
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Collateral references. — Motion or 
petition for rehearing in court below as 
affecting time within which appellate pro­
ceedings must be taken or instituted, 10 
ALR2d 1075.

Amendment of judgment as affecting 
time for taking or prosecuting appellate 
review proceedings, 21 ALR2d 285.

Appellate court’s power to remit portion 
of verdict or judgment covering period 
barred by statute, 2G ALR2d 956.

Successive actions as within statutory 
provision fixing time within which new 
action may be commenced after nonsuit or 
judgment not on merits, 54 ALR2d 1229.

Statute permitting new action, after 
failure of original action timely com­
menced, as applicable where original 
action was filed in another state, 55 
ALR2d 1038.

Determination of beginning of period 
allowed by statute for commencement of 
new action after failure, otherwise than on 
the merits, of action timely begun, 79 
ALR2d 1270.

Voluntary dismissal or nonsuit as 
within provision of statute extending time 
for new action in case of dismissal or 
failure of original action otherwise than 
upon the merits, 79 ALR2d 1290.

Character ur kind of action or pro­
ceeding within operation of statute 
permitting new action after limitation 
period, upon failure of timely action. 79 
ALR2d 1309.

Retroactive effect on appeal from judg­
ment previously entered of statute 
shortening time allowed for appellate 
review, 81 ALR2d 417.

Statute permitting new action after 
failure of original action commenced 
within period of limitation, as applicable 
in cases where original action failed for 
lack of jurisdiction, 6 ALR3d 1043.

Applicability, as affected by change in 
parties, of statute permitting com­
mencement of new action within specified 
time after failure of prior action not on 
merits, 13 ALR3d 348.

Effect of statute permitting new action 
to be brought within specified period after 
failure of original action other than on the 
merits to lim it period cf limitations, 13 
ALR3d 979.

Application to period of limitations fixed 
by contract, of statute permitting new 
action to be brought within specified time 
after failure of prior action for cause other 
than on the merits. 16 ALR3d 452.

Chapter 15. Parties.
S e c tio n
10. Parents or guardian may sue for 

injuries or death to child

S e c tio n
20. Parents or guardian may sue for 

seduction of child

Cross references. — For rules of court 
on parties, see Civ. R. 17-25.

Collateral references. — 59 Am. Jur. 
2d. Parties. §§ 1-44.

67A C.J.S., Parties, §§ 1-8.
Capacity of cotenant to maintain suit to 

set aside conveyance of interest of another 
cotenant because of fraud, undue influ­
ence, or incompetency, 7 ALR2d 1317.

Contract made in consideration of 
naming child as enforceable by child, 21 
ALR2d 1067.

Maintainability of bastardy proceedings 
by infant prosecutrix in her own name and 
right, 50 ALR2d 1029.

Capacity oflocal or foreign personal rep­
resentative to maintain action for death

under foreign statute providing for action 
by personal representative, 52 ALR2d 
1016.

Capacity of foreign domiciliary, or of 
ancillary, personal representative to 
maintain action for death, under statute of 
forum providing for action by personal rep­
resentative, 52 ALR2d 1048. ,

Capacity of one who is mentally incom­
petent but not so adjudicated to sue in his 
own name, 71 ALR2d 1247.

Capacity of guardian to sue or to be sued 
outside state where appointed, 94 ALR2d 
162.

Right of illegitimate child to maintain 
action to determine paternity, 19 ALR4th 
1082.
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calculated. Salmlnc v, Knagin, Op. No. 2501. 645 P2d 148 
(Alaska 1982).

Partial attorney's fees, not actual attorney's fees, are to be 
awarded to a prevailing party after an offer of judgment. 
TVuckweM Equipment Co. v. Swenson Trucking, Op. No. 
2545. 649 P2d 234 (Alaska 1982).

When counsel requests attorney's fees, other than based on 
ihe schedule in the Civil Rules, accurate records of the hours 
expended and a brief description of the services reflected by 
those hours would be submitted. Hayes v. Xerox Corp., Op. 
No. 3045, 718 P2d 929 (Alaska 1986).

Prevailing defendant was entitled to costs incurred after 
date of bis offer of judgment. Hutchins v, Schwartz, Op. No. 
3110, 724 P2d 1194 (Alaska 1986).

As the prevailing patty at trial, defendant could receive the 
maximum amount of attorney fees Under Civil Rule 82; the 
fact that defendant had made an offer of judgment under Civil 
Rule 68 would not increase or diminish the award of attorney 
fees. Hutchins v. Schwartz, Op. No. 3110, 724 P2d 1194 
(Alaska 1986).

A defendant who ultimately farts better than his offer of 
judgment is emitted only to partial compensation for post-offer 
attorney’s fees. Wlekwire v. State, Op. No. 3116, 725 P2d 
695 (Alaska 1986).

In an action against the State for wrongful termination of 
an assistant attorney general, trial court, in awarding attorney’s 
fees, improperly considered additional expenses incurred by 
the State resulting from plaintiff’s decision to sue several 
individual defendants as well as the State, where a stipulation 
dismissing the individual defendants provided that each side 
would pay its own attorney’s fees. Wlekwire v. State, Op. No, 
3116, 725 P2d 695 (Alaska 1986).

Pretrial offers not in compliance with Civil Rule 68 should 
not be considered in determining questions of costs and 
attorney fees; accordingly, trial court erred when it used past 
settlement negotiations, which did not result in an offer of 
judgment in compliance with Civil Rule 68, to justify a 
reduction in the amount of attorney’s fees that it would have 
awarded. Myers v. Snow White Cleaners & L. Supply, Op. 
No. 3419,770 P2d 750 (Alaska 1989).

The argument that trial courts should never be permitted to 
award fees in excess of those established under the 
“noncontested" or “without trial" schedules of Civil Rule 82 
following acceptance of an offer of judgmenl under Civil Rule 
68 was rejected. Van Dort v. Culliton, Op. No. 3630,797 P2d 
642 (Alaska 1990).

Where an offer of judgment specifies only a lump sum 
figure without any provision for attorney’s fees, attorney’s fees 
may be awarded by the trial court in accordance with standard 
Civil-Rule 82 principles; where extraordinary circumstances 
wocdd otherwise justify deviation from the Civil Rule 82 
schedule, such deviation is appropriate following acceptance 
of the offer of judgment under Civil Rule 68. Van Dort v. 
Culliton, Op. No. 3630.797 P2d 642 (Alaska 1990). .

A trial court may not use past settlement negotiations as a 
reason to justify a reduction or increase in the amount that it 
would otherwise have-awarded; accordingly, where trial court 
considered, among other things, the fact that party made 
ridiculously low settlement offers, reversal of the Rttomey fee

154-

award was required. Van Dort v. Culliton, Op. No. 3630,79? 
PZd 642 (Alaska 1990).
B . P re ju d g m en t In te re s t

The phrase “judgment finally obtained by the offeree" 
within this rule includes the amount assessed as prejndgment 
interest but does not require the prejudgment interest to be 
tacked onto the offer of judgmenl if the offer is.accepted and 
does not require the trial court to compare.the jury’s verdict 
plus prejudgment interest with the defendant's offer of 
judgment plus prejudgment interest. Davis v. Chism, Op, No. 
919. 513 P2d 475 (Alaska 1973).

Prejudgment interest is in the nature of compensatory 
damages. It is reasonable for the trial court to include .that 
figure in the “judgment finally obtained by the offeree" and to 
compare that total to the.amount of the offer of judgment in 
order to determine whether the offeree should pay the costs, 
Davis v. Chism, Op. No. 919,513 P2d 475 (Alaska 1973).

The date of the offer, not the date of the ultimate judg­
ment, is the critical time in determining whether the offer, 
including prejudgment interest,. is sufficient to avoid the 
operation of this rule. Davis v, Chism, Op.. No. 919,513 P2d 
475 (Alaska 1973).

Trial judge may properly, as an e x o rc is t  of discretion, 
refuse to award offeree interest on a judgment from the date of 
the offer through date of judgment when offeree ultimately 
recovers Jess than amount offered. Continental Ins. Co, v. 
US. Fid. & Guar. Co, Op. No. 1298. 555 P2d 1122 (Alaska 
1976).

A party who succeeds at trial but who rejected an offer of 
judgment which exceeded his trial recovery, is permitted to 
recover expenses and fees — including prejudgment interest, 
only from the date the cause of action accrues to the date of 
the rejected offer of judgment. Farnsworth v. Steiner, Op. 
No. 1955, 601 P2d 266 (Alaska 1979).

Since interest is not “costs." a successful offer of judgment 
docs Dot terminate the running of prejudgment interest. 
Farnsworth V. Steiner, Op. No. 1955. 601 P2d 266 (Alaska
1979).

„  O v A w  \ \ 3 f t

J R l l l e  6 9 .  E x e c u t i o n — E x a m i n a t i o n  o f
J u d g m e n t  D e b t o r — R e s t r a i n i n g  
D i s p o s i t i o n  o f  P r o p e r t y —  
E x e c u t i o n  A f t e r  F i v e  Y e a r s .

(a) Execution—  Discovery. Process to enforce 
a judgment shall be by a writ of execution, unless 
the court directs otherwise. The procedure on execu­
tion, in proceedings supplementary to and in aid of 
a judgment, and in proceedings on and in aid of 
execution shall be in accordance with these rules and 
applicable statutes. In aid of the judgment or execu­
tion, the judgment creditor or his successor in 
interest, when that interest , appears of record, may 
obtain discovery fror. any person. including The 
judgment debtor, in the manner provided in these 
rules.

( b )  E x a m i n a t i o n  o f  J u d g m e n t  D e b t o r  i n  
C o u r t .
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sufficient to state the name of the first party on each 
side with appropriate indication of other parties.

(b) Paragtaphs •«—  Separate Statements. All 
averments of c.'u'im or defense shall be made in 
numbered parayraphs, the contents of each of which 
shall be limited as far as practicable to a statement 
of a single set of circumstances; and a paragraph 
may be referred -to by number in all -succeeding 
pleadings. Each claim founded, upon a .separate 
transaction or occurrence .and each .defense other 
than denials rball be stated in a separate count or 
defense whenever a separation facilitates the clear 
presentation of the matters set forth.

,(c) Adoption by "Reference —  Exhibits.'State- 
< ments.in a pleading may be adopted by reference in 
* a different part of the same pleading or in another 
pleading nr-in any motion. A  copy of any written 
instrument which is an exhibit to a pleading is a part 
thereof for all purposes,

(d) Conformity With Rule 76. All pleadings 
shall be-prepared and filed in conformity with tire 
provisions of Rule 76.

(Adopted by SCO 5 October 9, 1959)

N o te ; A S  10 .06 .915 , a s  e n ac te d  b y  ch . 166, § 1. SL A  1988. 
am e n d ed  C iv il  R u le  10 b y  req u irin g  that certa in  docu m en ts be  
A ttached to  a  c o m p la in t th a t  a p p ea ls  th e  d isap p ro v a l o f  a 
w ritin g -u n d e r  A S  10 .0 6 .9 1 5  b y  th e  c o m m issio n e r o f  c o m m e r  t  
a n d  e co n o m ic  d e v e lo p m en t.

A n n o ta t io n s

Cases
A  c o m p la in t f o r  ad d itio n a l p a y m en t o f  w o rk  d o n e  u n d e r a  

co n stru c tio n  co n trac t w a s  sk illfu lly  and a rtfu lly  d raw n  w here

Post-It* brand fax transmittal memo .7671. #at pages ►
Ta'R(>.<p. CPkLLco. rk a .  aM in e . r .M e r 00- T to k  7Dept. Phone # m B

Fax" £770

R u l e  1 1 .  S i g n i n g  o f  P l e a d i n g s ,  M o t i o n s ,  -  
a n d  O t h e r  P a p e r s ;  S a n c t i o n s .

Every pleading, motion and other paper of.a party 
represented by an attorney shall be signed by. at least 

.. .one,attorney ofxecord.in his individual name, whose 
■address shall .be stated, A  party who is not represent­
ed by an attorney shall sign his pleading, ;motion, or 
other paper and state his address. Except when 
otherwise specifically provided by rule or statute, 
pleadings need not be verified or accompanied by 
affidavit. The rule in equity that the averments of an 
answer under oath must be overcome by the testi­
mony o£ two witnesses or of one witness sustained

by corroborating circumstonces is abolished. The sig­
nature of an attorney or party constitutes a certificate 
by him that he has rend the pleading, .motion, or 
other paper; that to the best of his knowledge,; 
information, and belief formed after reasonable | 
inquiry it is well grounded in fact and is warranted; 
by existing law or a . good faith .argument for the; 
extension, modification, cr-reversal of existing .lawj: 
and that it is not interposed for any improper pur- 
pose, such as to harass or to cause unnecessary delay 
ormeedless expense in . the cost of litigation. If a 
pleading, motion, or other paper is not signed, -it jl 
shall be stricken unless it is signed promptly -after ;! 
the omission is called to the attention of the pleaderSj 
ormovant. • .. ..

(Adopted by SCO 5 October 9, 1959; amended by a 
SCO 743 effective December 15,1986; and by SCOjf 
1009 effective January 15, 1990) .

N o te ; A S  1 0 .06 .628 , a s  e n a c tc d b y  c h . 1 6 6 , § 1 , S L A 1 9 8 8 . i l  
am e n d ed  C iv il R u le  11 by re q u ir in g  th a t  a  e o m p L -r in tfo ra n ‘/.J 
in v o lu n ta ry  d isso lu tio n  o f  a  c o rp o ra tio n , u n d e r  A S  10 .0 6 .6 2 8  j l  
b e  v e rified . '

A n n o ta t io n s

Cases ’ ^
.“  '... "-"'i

S an c tio n s  fp r  fa ilu re  to  s ig n  a  p le a d in g  are  a  m a n o r  in the  c 
d isc re tio n  o f  th e  tria l court. S a ih i i t a  v. C o m m o n  L a b o r e r ’s j  
a n d  H o d  C a r r ie r s  U n io n , O p . N o . 2 9 0 , 4 0 2  P2d 199 (A laska  j  
196S). . * ' .

W h e re  ap p ellan ts did n o t d ra w  th e  t r ia l  c o u rt 's  a tte n tio n  to 
th e  fa ilu re  o f  co u n se l to  s ig n  tire  c o m p la in t an d  m a d e  no 
m o tio n  to  strike  u n d e r th is ru le , a n d  i t  w as  n o t  c o n ten d ed  th a t 
c o u n se l's  fa ilu re  to  sig n  w as a n y th in g  o th e r  than  a n  o v e rs ig h t,; | 
th e  tria l c o u rt had  n o  o p p o rtu n ity  t o  p a s s  on  th e  m a tte r  and 

- f a i l u r e  to  co m p ly  w ith  th is  ru le  w a s  n o t co n sid e re d  lire  first 
tim e  on  ap p ea l. S a n u l ta  v. C o m m o n  L a b o r e r ’s  a n d  H o d  
C a r r i e r s  U n io n , O p . N o. 2 9 0 .4 0 2  P 2 d  199 (A la sk a  1965). I

T h e  p u ip o se  o f  tltis ru le re q u ir in g  s ig n a tu re  o f  co u n se l as 
p la in ly  se t out in its p re sen t w o rd in g  h as  been  to  in su re  the 
g o o d  fa ith  o f  co u n se l b y  h o ld in g  th e m  s tr ic tly  acc o u n ta b le  fo r 
a ll  th e  a lleg a tio n s  C ontained in  th e  c o m p la in t.  S a n u lU  V. C o m -; 
m o n  .L a b o r e r ’s  a n d  H o d  C a r r i e r s  U n io n , O p . N o . 290 ,402-1  
P 2 d  199 (A laska  1965). • -  • •

• • * . ’ * ** *• '
Im p o sitio n  o f  a tto rn ey  fe e s  A nd  m o n e ta ry  san c tio n s  against

d e fe n se  a tto rn ey  in c rim in al c a s e  f o r  filing  fr iv o lo u s , unneccs-1 
sa ry  and  leg a lly  d e fic ien t p le a d in g s  w as e r ro r  req u irin g  re m a n d . 
w h e re  a tto rn ey  w as no t g iven  n o t ic e  o f  th e  ch arg es  a g a in s t h im ' 
n o r  a  b earin g  on  th e  issue o f  sa n c tio n s!  W e ld n c r  v . S u p e r io r ;  
C o u r t ,  T h i r d  J u d ic ia l  D ls t . ,  O p . N o . 5 8 9 , 7 1 5  P 2 d  264 
(A ln sk a  A pp . 1986). • ■ • . ,  %*.

A tto rn ey  h ad  n o  right to  ju r y  tr ia l  o n  issu e  o f  w h e th er 
san c tio n s sh o u ld  b e  im p o sed  a g a in s t  h im  fo r  filing  frivolous', 
u n n e ce ssa ry  an d  leg a lly  d e fic ie n t p le a d in g s  in a  c rim in a l c a se . 
W d d n c r  v. S u p e r io r  C o u r t ,  T h i r d  J u d ic ia l  D ix t ,  O p . No". 
5 8 9 ,7 1 5  P2d  2 6 4  (A laska  A p p . 1 9 8 6 ).

A tto rn ey  w a s  no t e n title d  t o  d isc o v e ry  a t  h earin g  oo 
sa n c tio n s  fo r  filing friv o lo u s , u n n e c e s sa ry  a n d  le g a lly  deficient 
p lea d in g s  in a c rim in al c a se , s in c e  n o tic e  req u irem en ts , in 
c o n ju n c tio n  w ith  a n y  a ffid av its  filed  b y  th e  p ro se cu tio n , w ou ld
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alert him to the- injuei.. WeMnw v. Superior Court, Third 
Judicial Dish, Op. No. 589,715 P2d 264 (Alaska App 1986).

Attorney was not entitled to a change of judge os a matter 
of. right at hearing on sanctions for filing frivolous, nnneces* 
Miy and legally deficient pleadings in a criminal case- 
Wddncrv. Superior-. Court, Third Judicial Disk, Op, No. 
589. 715 P2d 264 (Alaska. App 1986),

W h e re  th e  c o m p la in t m en tio n ed  th is  m le  o n ly  in  th e  
c o n te x t o f  a n  a b a s e  of, p ro cess  c la im  and  th e  p la in tiffs  d id  n o t 
m o tio n  t h e  su p e r io r  c o u r t to  im p o se  san c tio n s u n d e r  t h e  ru le , 
th e  issu e  o f  w h e th e r  sa n c tio n  sh o u ld  hav e  been  im p o sed  

.p a rs u a n t  to  the: r u le  w as n o t p ro p e rly  ra ised  b e lo w  a n d  w o u ld  
n o tb e rh e a n i  o n  a p p e a l.  K o l lo d g e v .  S ta te ,  O p . N o ;.3 3 5 5 ,7 5 7  
P2d 1028 (Alaska.1988)..

• « t
‘ On review of a lower court’s decision to impose sanctions 

under this rule, all factors relevant to the issue of whether the 
attorney’s inquiry into, facts and law was reasonable are re­
viewed under an abuse of discretion standard. Keen v. Ruddy, 
OplNo.,3538, 784 P2d 653 (Alaska 1989). \

This rule creates on objective standard of “reasonableness . 
under the circumstances” and is intended to be more stringent 
than a mere “good faith" formula. Keen v. Ruddy, Op, No. 
3538,784 P2d <553 (Alaska 1989),

Where plaintiff's legal theories were frivolous and the suit 
was brought in bad. faith, plaintiff's attorney could not have 
signed the pleadings with a reasonable belief that the pleadings 
were supported.by existing law or that there was a good faith 
argument for extending, the law; accordingly, imposition of 
sanction against attorney was appropriate. Keen v. Ruddy, Op. 
No. 3538.784 P2d 653 (Alaska 1989).

Aigument that $100 sanction against attorney under this 
rule was loo low was rejected; although $100 was a small sum 
compared to the attorney’s fees imposed against the attorney’s 
client, it nevertheless carried with it a stigma and a message of 
disapproval. Keen. v. Ruddy, Op. No. 3538, 784 P2d 653 
(Abut* 1989).
r A  trial court's imposition or nonimposition of sanctions 
remains subject to review only ibr abuse of discretion- Alaska 
Federal S A L v. Bernhardt, Op. No. 3S62. 794 P2d 579 
(Alaska. 1990).
yi. This-, mle. no longer strictly requires wilful conduct or 
subjective bad faith to impose sanctions; the determining factor 

P-. is. whether there was-a reasonable basis for the attorney’s 
r_ signature. Alaska Federal S St L v. Bernhardt; Op. No.

3562,794 F2d 579 (Alaska 1990).
T g p y v y
^Tr^,Thij rule.concerns the veracity and propriety of purpose of 

representations by counsel; it does not reach 
t  ^tanuiions. Alaska. Federal S & L v. Bernhardt, Op. No. 
^c^Sp;,794.P2d 579 (Alaska 1990)..

“Under this role, a comt cannot impose sanctions on a party 
for losing; instead, a court imposes sanctions on an 

.. Minfncy or patty when it finds that the pleading- signed by 
„ “(I) is not well grounded in fact, or (2) is not warranted 

— .̂r.̂ dsttog law or a-reasonable aigument for its extension, 
gg£dificaiioft or reversal, or (3) was interposed for an improper 
*"w?oks. state Employees Ass’n v. Pub. Emp. Ass’n, Op. 

g-.37U, 813 P2d 669 (Alaska 1991).
^Sanctions under this role against new bargaining represen- 

that filed suit against ithe previous bargaining represen­

ta tiv e  seeking, in ju n c tiv e  a n d .m o n e ta ry , re lie f  fro m  a tte m p ls .b y
the old representative to collect back dues, were-an. abuse of
discretion;, the new representative's legal arguments and
theories of relief were not so devoid of merit as to justify the
im position  o f  sa n c tio n s . S t a te  E m p lo y e e s  A ss ’n .v . P u b .  E m p .
Ass’n. Op. No. 3711, 813 P2<1 669 (Alaska. 1991).

• • “ ,
Sanctions against plaintiffs attorney forfilng a disqualifi­

cation motion-against opposing counsel were improper where 
the affidavit, by plaintiff's, attorney, demonstrated that: the 
motion was well, granted in fact and the- (rial court allowed 
only one day in which, to decide, whether to file the motion. 
Matter of Benson, Op. No. 3749,826  P2d 200 (Alaska 1991).

Claims by employee, who was suspended: anti then 
terminated from his employment for 'marijuana use, tint he 
was entitled to reinstatement and back pay as remedy for his 
suspension, and that the employer’s discrimimiy treatmejit of 
him constituted a violation of. the covenant o£ good faith: and 
fair dealing were net- frivolous. Luedtkr. v. NaborsvAJaaka. 
Drilling, Inc., Op. No. 3844, 834 P2d 1220 (Alaska 1992).

Where trial court's sanction order was improperly entered 
without factual findings and without bearing, normal procedure- 
would have been to remand-the-awnfd of sanction^ to the trial 
court for entry of findings, but appellate court instead reversed 
the award because it found no evidence in the record that 
could possibly support it. Luedtkc v. Nabors Alaska Drilling, 
Inc., Op. No. 3844. 834 P2d 1220 (Alaska 1992).

Rule 12. D e f e n s e s  a n d  O b j e c t i o n s — W h e n  
a n d  H o w  P r e s e n t e d — B y  
P l e a d i n g  o r  M o t i o n — M o t i o n  
f o r  J u d g m e n t  o n  P l e a d i n g s .

(a) When Presented. A  defendant shall serve his 
answer .within. 20 days after the service of the 
summons and complaint upon him.unless otherwise 
directed when service of process-is made pursuant to 
Rule 4(e). A party served with a pleadihgvstating. a 
cross-claim against him shall serve art answer thereto 
within 20 days after the service upon. him. The 
plaintiff shall serve his reply to a.counterclaim in. the 
answer within 20 days after service of the answer or, 
if a reply is -ordered by the court, within 20 days 
after service of the order, unless the. order otherwise 
directs. The-state or an officer or agency thereof 
shall serve an answer to the- complaint: or to a 
cross-claim, or a reply to a counterclaim;' within 40 
days after the service upon the attorney general of 
the pleading- in- which the claim: is. asserted. A 
non-governmental party shall serve an answer to the 
complaint or to ,v cross-claim, or a reply to a coun.- 
terclaim: within 40 days after service upon an officer 
or agency of the state appointed, authorised or 
designated as agent to receive service- for such party 
pursuant to statute. The service of a motion permit­
ted under this rule alters these periods of time as fol­
lows, unless a different time is fixed by oaler of the 
court: (1) if the'court denies the motion or postpones 
its disposition until the trial on the merits, the

£J\.
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iV^.; o f  a ll  in su ra n ce  p ro c ee d s  p ay ab le  u n d e r  ih c  d eed  o f  tru s t 
IjjtL  au to m atica lly . d e se rv e d  th o se  p ro c ee d s , th u s  con tinued  
jjc r t ji ta n c e  o f t h c 'i n s u r a n c e  p ay m en ts , b y  th e  sellers a f te r  
^ io w r r ^  o f  a  te m p o ra ry  re s tra in in g  o rd e r  ag a in s t fo rec lo su re  
J'fld n o t  c o n s titu te  an  im p lied  ag reem en t on  th e  p a r t  o f  th e  
f i l l e r s  to  ait e x te n s io n  o f  th e  tem p o ra ry  restra in ing  order. 
(jstrWy. H ig g in s ,  O p . N o . 3 0 8 5 , 7 2 2  P 2 d  9 3 6  (A laslea 
1 9 8 6 ) . . .

S g jA *  a  g e n e ra l  ru le , w hen  th e  c o u rt’s find ings o f  fa c t and  
"ex clusions o f  l a w 'a r e  su ff ic ie n t to  w a rra n t in junc tive  re lie f  
' jo d er C R  5 2 (a )h, they ., a lm o s t o f  n e ce ss ity , a lso  s ta te  reasons 
"far the in ju n c tio n ’s issu an ce  th a t a rc  su ffic ie n t to  sa tis fy  th is 

m le -P u n U ip  v;. B a v a r ia n  V illa g e  C o n d o . A sso c ia tio n , O p . 
,- ( ( < 0 5 1 1 .7 8 0  P 2 d . 1012  (A la sk a  1989).

jf |K

; Ru le 66. ... Receivers.
*> - r  ,
P* An action wherein a receiver has been appointed 
•i»ll not be-dismissed except by order of the court.

practice.. .in.. the; administration of estates by 
Receivers or by. the. other similar officers appointed 
;ty the court shall be in accordance with the practice 
? set forth by statute. In all other Tespects the action in 
iwhich the appointment of a receiver is sought or 
• which is brought by or against a receiver is governed 
“by law and these rules.

(̂Adopted by SCO 5 October 9, 1959)

C ro s s  R e fe re n c e s

£  C R O S S  R E F E R E N C E S : A S  0 9 .4 0 .2 4 0 ; AS 0 9 .4 0 .2 5 0

Cm *

A n n o ta t io n s

W here R u le  6 6 , [F edera l] R . C iv . P., w h ich  go v ern s th e  
jn ib 'c e  in  th e  le rr ito rif tP fiis tric t c o u r t  d o es n o t e x p ress ly  

.m o d e fo r t h e  v e rif ica tio n  o f  th e  p e tit io n  fo r  ap p o in tm en t o f  
jirece iv er. th e  'r a le  does p ro v id e  th a t  th e  p ractice  in  the  
^ fe in ia tra lio a  o f  e sta tes  b y  rece iv e r sh a ll b e  in acco rdance  

:*kh. llie- p rac tice , th e re to fo re  filed in th e  fe d era l co u rts , an d  
Pr a a ice  req u ired  th e  c o m p la in t to  b e  verified . W o o d  V. 
yi O p. N o . 2 9 , 3 5 9  P 2 d  9 5 1 , 9 5 2  (A lask a  1961).

& 67. *' D e p o s i t  I n  C o u r t — C o l l e c t i o n  
• a n d  E n f o r c e m e n t  o f  C h i l d  

S u p p o r t  P a y m e n t s .

(*)- Upon notice to every other party and upon 
J  of court, a party may deposit with the court all 
JUy.-part of any sum of money or any other thing 
’le of physical.delivery which is the subject of 
*̂ tion or due under a judgment. Money deposit- 

i the court under this rule shall be managed in 
i- with the- provisions of Rule 5, Rules 

Jug the Administration of All Courts. The 
..shall release the deposit to the party entitled to 

that party becomes entitled to it. No interest

shall accrue against a party making a deposit, to the 
extent of that deposit, after it is made.

(b) All orders for payment or modification of 
child support shall be entered on a form developed 
by the administrative director. A  party may lodge a 
duplicate of the court form produced by a laser 
printer or similar device. A device may also print, in 
a contrasting typcstylc equivalent to that produced 
by a typewriter, text that otherwise would have been 
entered by a typewriter or word processer, A party 
or attorney who lodges a duplicate' certifies by 
lodging the duplicate that it is identical to the current 
version of the court form..

(Adopted by SCO 5 October 9; 1959: amended by 
SCO 251 affective July 1, 1976; by SCO 465 effec­
tive June 1, 1981; by SCO 474 effective July 1, 
1981; by SCO 1085 effective January 15, 1992; and 
by SCO 1093 effective July 15,1992)

Annotations ‘ *

C a se s

Iso la ted  in itse lf  a  p a y m e n t d o c u m e n t filed  b y  d e fe n d a n t in. 
a  p e rso n al in ju ry  case  in th e  su p e r io r  c o u rt w h ic h  w a s  n o t 
se rv ed  up o n  th e  p la in tif f ’s a n d  w h ich  s ta te d  in  su b s ta n c e  th a t 
th e  fu ll  p o lic y  a m o u n t p lu s  $ 1 ,0 0 0  a s  c o sts  to  d a te  w e re  p a id  
in to  reg is try  o f  c o u rt w ith  a  req u est th a t  th e  c o u r t  n o tify  
p la in t if f ’s o f  such  te n d e r  a n d  re liev e  th e  d e fe n d a n t o f  lia b ili ty  
f o r  c o s ts  and a tto rn e y ’s fe e s , w a s  n e ith e r  a  co n fess io n  o f  
ju d g m e n t u n d e r  C iv il R u le  5 7 (b )  n o r  a n  o f f e r  o f  ju d g m e n t 
u n d e r C iv il  R u le  68  bu t c o u ld  a t  m o s t, bo  c o n s id e re d  a  d e p o s it  
in  c o u rt  u n d e r C iv il R u le  6 7 (a ). A lb r i t to n  v . E s ta te  o f  
L a r s o n ,  O p. N o . 4 1 3 . 4 2 8  P 2 d  379 (A la sk a  1967).

LAA LEGAL4652029 [g|0 0 3

R l l l e  6 8 .  O f f e r  o f  J u d g m e n t .

(a) At any time more than 10 days before the 
trial, begins, either the party making & claim or the. 
party defending against a claim may serve upon the. 
adverse party an offer to allow judgment to be 
entered in complete satisfaction of the claim for the 
money or property or to the effect specified in the 
offer, with costs then accrued. The offer may not be. 
revoked in the 10 day period following service of 
the offer. If within 10 days after service of the offer 
the adverse party serves written notice that the offer 
is accepted, either party may then file the offer and 
notice of acceptance together with proof of.service, 
and the clerk shall enter judgment. An. offer not 
accepted within 10 days is considered withdrawn and 
evidence- of the offer is not admissible except; in a 
proceeding to determine costs. .The fact that an offer 
is made but not accepted does not preclude a:subse- 
qucnt offer,. : '

(b) If the judgment finally rendered by the 
court is not more favorable to the offeree than the 
offer, the prejudgment interest accrued up to the date 
judgment is entered shall be adjusted as follows:
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(1) if the offeree is the party making the claim, 
the interest rate will be reduced by the amount 
specified in AS 09,30.065 and the offeree must pay 
the costs and attorney’s fees incurred after the 
making of the offer Oi> would be calculated under 
Civil Rules 79 and 82 if the offeror were the prevail­
ing party). The offeree may not be awarded costs or 
attorney’s fees incurred after the making of the offer.

(2) if the offeree is the party defending against 
the claim; the interest rate will be increased by the 
amount specified in AS 09.30.065.

(c) When the liability of one party to another 
has been determined by verdict or order or judgment, 
but the amount or extent of the liability remains to 
be determined by further proceedings, the party ad­
judged liable may make an offer of judgment, which 
shall have the same effect as an offer made before 
trial if it is served within treasonable time not less 
than 10 days prior to the commencement of hearings 
to determine the amount or extent of liability.

(Adopted by SCO 5 October 9, 1959; amended by 
SCO 818 effective August 1, 1987)

Annotations
Cases

I. In General
II. Payment of Costs

A. Construction
B. Prejudgment Interest

I. In General
A payment document which, in itself, did not have the 

criterion of an offer of judgment and could, at most, be 
considered as a deposit in the superior court, made under the 
provisions of Civil Role 67(a), was by virtue a stipulation of 
the parties as reasonably construed converted into an offer of 
judgment which- plaintiff's accepted under the stipulation. 
Albritton v. Estate of Larson, Op. No. 413. 428 P2d 379 
(Alaska 1967).

The purpose of this rule is to encourage settlement of civil 
litigation ss well as to-avoid protracted litigation. Miklautsch 
v. Dominick, Op. No. 538. 452 P2d 438 (Alaska 1969).

An offer of judgment and acceptance thereof is a contract 
and the amount of the offer of judgment must be definite so 
that it is clear there is a meeting of the minds on an essential 
teiro of the contract. Davis v. Chism, Op. No. 919, 513 P2d 
475 (Alaska 1973).

This role does not apply to eminent domain proceedings. 
Anchorage v. Schavenlue, Op. No. 1183. 539 P2d 1169 
(Alaska 1975).

The purpose of this role is to encourage settlement and to 
avoid protracted ligitaiioa. Continental Ins. Co, v. Ui>< Fid. 
& Guar. Co., Op. No. 1298.552 P2d 1122 (Alaska 1976).

Offer of judgment that, paralleled Fonm 128. Forms for 
Rules of Civil Procedure, differing only in that it supplied 
defendant's identity and filled in blank spaces, was valid 
compliance with Civil Rule 68. Farnsworth v. Steiner, Op. 
No. 1955.601 P2d 266 (Alaska 1979).

1 5 ^

This rule applies not only when the offeree obtains judg. 
meat in his favor but also when the offeree does not prevail at 
alh Wright v. VJckarycms, Op. No. 2075,611 P2d 20 (Alaska.
1980).

A contract for an entry of judgmenl is not formed if th 
written notice of acceptance of an offer under this role is no 
served within the ten day limit. Gumear v. Interior Credl 
Bureau, Op. No. 2339.627 P2d 647 (Alaska 1981).

A defendant Is not bound under this role to make an offe 
of judgment commensurate with any degree- of compensations 
Rules v. Shim, Op. No. 2640, 661 P2il 615 (Alaska 1983). ^

An offer of judgment under this rule must be in writing to? 
be valid. Rules v. Stum, Op. No. 2640, 661 P2d 615 (Alaska  ̂
1983). .f

An offer of judgment made, pursuant to this role is irrevo­
cable for 10 days after it is served on the adverse party. Rules • 
v. Sturn, Opi No. 2640, 661 P2d 615 (Alaska 1983).

Where written offer of Judgment by defendant was- silent:, 
as to an offset for sums which had been advanced to plaintiff" 
for medical treatment, defendant was required to pay the full' 
amount of the offer without the offset. Rules v. Sturn, Op... 
No. 2640, 661 P2d 615 (Alaska 1983).

Joint offers are excluded from the penal cost provisions of 
this rale. Brinkerhoff v. Swearingen Aviation Corp., Op. No. . 
2666. 663 P2d 937 (Alaska 1963).

The cost provision of this rule refers to those costs permit­
ted by the Civil Rules and the Administrative Rules. Hayes v. . 
Xerox Corp., Op. No. 3045, 718 P2d 929 (Alaska 1986).

This rule awards actual coals although it does not award 
actual attorney’s fees. Hayes v. Xerox Corp., Op. No. 3045, 
718 P2d 929 (Alaska 1986).

Where settlement offer to plaintiffs specifically designated- 
the amount offered to each plaintiff individually, did not * 
contain a proviso mandating joint acceptancc.'-and could be 
construed as permitting one plaintiff to accept and the other to 
go to trial, the settlement offer came within the\penal cost 
provisions of this rule. Hayes v. Xerox Corp., Op/No. 3045,.1 
718 P2d 929 (Alaska 1986). \  .-I

Joint offers of settlement nre generally excluded from the 
penal cost provisions of this rule. Hayes v. Xerox Corp., Op: 
No. 3045.718 P2d 929 (Alaska 1986).

Because an offer of a lump sum presents problems of 
apportionment between offerees, it is treated a* a joint offer, 
and excluded from the penal cost provisions of this role. 
Hayes v. Xerox Corp. Op. No. 3045. 718 P2d 929 (Alaska 
1986).

Failure of court, which made an award of attorney fees at 
variance with the schedule In the Civil Rules, to stater its 
specific reasons for the amount awarded, required reversal- 
Hayes v. Xerox Corp., Op. No. 3045, 718 P2d 929 (Alaska,
1986).

Offer of judgment was not invalid as indefinite regarding 
the amount for attorney's fees. Hayes v. Xerox Corp., Op. 
No. 3045.718 P2d 929 (Alaska 1986).

Trial court did not err in refusing to deduct the amount of 
worker’s compensation benefits received by plaintiff from his 
judgment against defendant in computing the "judgment finally
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obtained" for purpose of. comparing plaintiffs judgment with 
the prejudgment offer made by defendant Alyeska Pipeline 
Service Co. v. Beadles, Op. No. 3151. 731 P2d 572 (Alaska
1987).

To the extent that the trial court concluded that defendant 
prevailed because much of his attorney fees Were incurred after 
his offer of judgment was mode, the trial court considered an 
impermissible; factor wliilc consideration of that factor is 
relevant in determining the amount of attorney fees to be 
awarded under this rule; it is irrelevant to the determination of 
which party prevailed in the action. Mllchell v: Smith, Op.
No. 3220.742 P2d 220 (Alaska 1987).
“■ Offer of settlement made by multiple defendants, one of 
Which was counterclaiming against the plaintiff, was sufficient 
la trigger the penal cost sanctions of this rule where the 
jettlement offer clearly indicated that all claims between the 
parties would be resolved if the offer were accepted. Taylor 
Const. Services, Inc. v. URS Co., Op. No. 3364, 758 P2d 99 
(Alaska 1988).
- Judgment of $162,000 for plaintiff, offset by an award of 
$223,700 to a counterclaiming defendant, was clearly less 
favorable than a joint and several settlement offer by all of the 
defendants of $70,000 which included dismissal of the counter­
claim;, thus award of costs to defendants pursuant to this rule 
was proper, 'firylor Const. Services, Inc. v. URS Co., Op.
No. 3364. 758 P2d 99 (Alaska 1988).

This rule expresses the exclusive way by which settlement 
offers can be taken into account in determining costs and 
attorney fees. Myers V, Snow White Cleaners & L. Supply,
Op. No. 3419,770 P2d 750 (Alaska 1989).

This rale does not preclude the making of an offer of 
judgment while a motion to amend the pleading is pending.

: Farr v. Stepp, Op. No. 3570. 788 P2d 35 (Alaska 1990).

Superior court erred in considering defendant’s recovery on
- ft counterclaim in determining whether penal-sanctions were to 
be imposed underthis rule since defendant’s offer of judgment

-  was silent regarding; the counterclaim, which was pending 
when the offer was made. Farr v. Stepp, Op- No. 3570, 788

.iP2d 35 (Alaska 1990). -
"iV ,• "* •
H. Payment of Costs "

t;V
,A. C on stru c tio n

j .  The provision of this rule that, a party who made an offer 
jof judgment which, was. not accepted, ir not responsible for 
costa incurred after the making of the offer, did not apply to 

case’ where judgment finally obtained was more favorable 
’ than the offer and where the offeror was an insurance company 
-;which lud offered the insurance policy limit, and was not a 
■ party to the main cause, but had appealed from a garnishment 
■proceeding, Liberty National Insurance Cumpany v. 
:)£berhart, Op. No. 281,398 P2d 997 (Alaska 1965).
f,"*

Even if it may be-assumed that appellants were "prevailing 
P*ny" within the meaning of Civil Rules 54(d) and 82(a) (1), 
;)̂ e4rial court's determination as to denial of attorney’s costs 
where the action was settled pursuant to Civil Rule 68 was not 
,disturbed on appeal in the absence of a showing of clear abuse • > 

4,of the wide discretion allowed under this rule. Albritton v. 
-Estate of Larson, Op. No. 413, 428 P2d 379 (Alaska 1967).

•’ Where in a personal injury action the defendant had filed 
l. payment document which, in itself, could be considered at

best a deposit in court under Civil Rule 67(a) but by stipula­
tion between the parties was converted into an offer of 
judgment;, and by virtue of such stipulation and the court’s 
order appended thereto, plaintiff's causes of action were 
dismissed with prejudice, the action had been settled pursuant 
to Civil Rule 68 and under the “with costs then accrued” 
portion of said rule the trial court was vested with wide 
discretion in dctcimining award of attorney's fees. Albritton
V. Estate Of Larson, Op. No. 413, 428 R2d 379 (Alaska 
1967). .

If the judgment recovered at trial is less than an offer of 
judgment, the offeree is liable for the costs incurred by-the 
offeror subsequent to the time the offer was made. MikUutsch 
v. Dominick, Op. No. 538.452 P2d438 (Alaska 1969).

For purposes of this rule, an offer of judgment that 
specifics only a total sum most bo construed as including the 
defendant’s assessment of all the damages that the plaintiff is 
entitled to, including that occasioned by the loss of the use of 
the money. Davis v. Chisnt, Op. No. 919, 513 P2d 475 
(Alaska 1973).

An offer of judgment will be construed as including the 
defendant’s assessment of all the damages that plaintiff is 
entitled to. including costs and attorney’s fees. Bayly, Martin 
& Fay, Inc. v. Arctic Auto Rental, Inc., Op. No. 993, 517 
P2d 1406 (Alaska 1974).

An award of costs and attorney’s fees to both the plaintiff 
and the defendant are properly computed as of the date the 
offer of judgment is made and not at a later time when 
accepted. Bayly, Martin & Fay, Inc. v. Arctic Auto Rental, 
Inc., Op. No. 993. 517 P2d 1406 (Alaska 1974).

Where radically different standards of partial compensation 
are applied in awarding attorney's fees to the parties, the 
award will be considered an abuse of discretion unless there 
are findings or an explanation by the trial court supporting 
such disparate treatment. Irving v. Bullock, Op. No. 1261,549 
P2d 1184 (Alaska 1976).

This ide does not require that costs incurred prior to an 
offer of jr.dgmem be awarded; such awards are-withiri the.trial 
court’s discretion. Continental Ins. Co. v. U.S. Fid. 8s Guar. 
Co, Op. No. 1298. 552 P2d 1122 (Alaska 1976).

/  An award ot 55,000.00 for attorney's fees to defendant, a 
J “limited prevailing party” under Civil Rule 68, was not 
'manifestly unreasonable when actual attorney’s fees were 
($14,053.12, considering that Rule 68 is designed to eucourage 
reasonable settlement after a lawsuit is filed. Scott r. Robert* 
StibkOp. No. 1674, 583 P2d 188 (Alaska 1978).

An award of attorney’s fees under Civil Rule 68 is 
designed to “partially" compensate the prevailing party. Scott 
v. Robertson, Op. No, 1674, 583 P2d 188 (Alaska 1978).

Court should make factual determination of offeror’s actual 
expenses incurred after offer of judgment, then take into 
account the partial recovciy principles of Civil Rule 82. in 
awarding offeror reasonable partial attorney’s fees and.costs 
based on such factual determination. Farnsworth v. Steiner, 
Op. N« 1955.601 P2d 266 (Alaska 1979).

Where a juug;n.-,it off:”- ■ •v1 ; ;:<;epwnce was signed 
January 18, but the action was not diwv.issed by court order 
until July 24, a request by counsel filed August 1 for a bearing 
on the amount of attorney fees was timely. July 24 being Uic 
proper date from which tire request period should have been
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R u le  6 8  A L A S K A  R U L E S  O F  C O U R T
/

c a lcu la te d . S a l  m in e  v . K n a g in ,  O p . No. 2501 , 645 f*2d 148 
(A la sk a  1982).

P a r t ia l  a tto rn e y ’s fees, n o t a c tu a l a tto rn ey ’s fees , a re  to  b e  
a w ard e d  to  a p rev a ilin g  p a r ty  a f te r  an  o ffe r  o f  ju d gm en t. 
'IY u c k w e ld  E q u ip m e n t  C o . v. S w en so n  T ru c k in g , O p. No. 
2 5 4 5 . 6 4 9  P 2 d  2 3 4  (A lask a  1982).

W h en  co u n se l req u ests  a tto rn ey  *s fees, o th e r  than  based  on 
th e  sc h e d u le  in  th e  C iv il R u le s , a cc u ra te  reco rds o f  th e  hours 
ex p en d e d  a n d  a  b r ie f  d e sc rip tio n  o f  th e  serv ices reflected by 
th o se  h o u rs  w o u ld  b e  su b m itte d . H a y e s  v. X e ro x  C o rp .,  O p. 
N o . 3 0 4 5 ,7 1 8  P2d  9 2 9  (A la sk a  1986).

P re v a ilin g  d e fen d an t w as  e n titled  to costs incurred  a fte r 
d a te  o f  h is  o f f e r  o f  ju d g m e n t, H u tc h in s  v. S c h w a r tz ,  O p. N o. 
3 1 1 0 , 7 2 4  P 2 d  1194 (A la sk a  1986).

A s th e  p rev a ilin g  p a r ty  a t tr ia l , d e fen d an t co u ld  receive  die 
m a x im u m  a m o u n t o f  a tto rn e y  fe e s  u n d e r C ivil R u le  82: die 
f a c t  th a t d e fe n d a n t hod m ad e  a n  o f fe r  o f  ju d g m en t un d er C ivil 
R u le  6 8  w o u ld  no t in crease  o r  d im in ish  the  aw ard o f  attorney 
fe e s . H u tc h in s  v. S c h w a r tz ,  O p . N o. 3110, 7 2 4  P2d 1194 
(A la sk a  198 6 ).

A  d e fe n d a n t w h o  u ltim a te ly  fa re s  b e tte r th an  h is o ffer o f 
ju d g m e n t i s  en tified  o n ly  to  p a r tia l  com pensa tion  fo r p ost-o ffer 
a tto rn e y ’s fe e s . W le k w ire  v. S t a te ,  O p . No. 3116 , 725 P2d 
6 9 5  (A la sk a  1986).

in  a n  a c tio n  ag a in st th e  S ta te  fo r  w rongfu l term ination  o f  
on a s s is ta n t a tto rn ey  genera ], tr ia l co u rt, in aw ard ing  a tto rn ey ’s 
fe e s , im p ro p e rly  c o n sid e red  a d d itio n a l expenses incurred  by 
th e  S ta te  re su ltin g  fro m  p la in t if f 's  decision  to  sue several 
in d iv id u a l d e fen d a n ts  as w e ll a s  th e  S ta te , w here  a stipulation 
d ism iss in g  th e  in d iv id u a l d e fen d a n ts  p rov ided  that each side 
w o u ld  p a y  its  ow n  a tto rn e y 's  fe e s . W le k w ire  v. S la te ,  O p. No. 
3 1 1 6 ,7 2 5  P 2 d  695  (A la sk a  1986).

P re tr ia l o ffe rs  n o t in c o m p lian c e  w ith  C ivil R ule  68 should 
n o t b e  c o n s id e re d  in  d e te rm in in g  questions o f  costs and 
a tto rn e y  fe e s ;  acco rd in g ly , tria l co u rt e rred  w hen  it used  past 
se ttle m e n t n e g o tia u o n s , w h ich  d id  n o t resu lt in an o ffer o f 
ju d g m e n t in  co m p lian ce  w ith  C iv il R u le  68 , to  ju stify  a 
re d u c tio n  in th e  a m o u n t o f  a tto rn e y ’s fees  th a t it w ould  have 
aw ard e d . M y e r s  v . S n o w  W h ite  C le a n e r s  & L . S u p p ly , O p. 
N o. 3 4 1 9 .7 7 0  P2d  7 5 0  (A la sk a  1989).

T h e  a rg u m e n t th a t t r ia l  co u rts  sh o u ld  n ev er b e  perm itted  to 
aw ard  fe e s  in ex cess  o f  th o se  estab lished  u n d e r  the 
“ n o o c o n le s te d "  o r  “ w ith o u t trial* ' sch ed u les o f  C iv il R o le  82 
fo llo w in g  a ccep tan ce  o f  a n  o f fe r  o f  ju d g m e n t u n d e r C iv il Rule 
68  w as re je c te d . V an  D o r t  v . C u l li to n ,  O p , N o. 3 6 3 0 .7 9 7  P2d 
6 4 2  (A lask a  1990).

W h e re  a n  o f fe r  o f  ju d g m e n t i.pecifies o n ly  a  lu m p  sum 
figu re  w ith o u to n y  p ro v isio n  fo r  a tto rn e y 's  fees, a tto rn ey 's  fees 
m a y  b e  a w a rd e d  b y  th e  tria l c o u rt in acco rd an ce  w ith standard  
C iv il R u le  8 2  p rin cip les ; w h e re  ex trao rd in a ry  c ircum stances 
w o u ld  o th e rw ise  ju s tify  d e v ia tio n  fro m  th e  C iv il R ule  82 
sc h e d u le , su c h  d ev ia tio n  ic a p p ro p ria te  fo llow ing  acceptance 
o f  th e  o f f e r  o f  ju d g m e n t .u n d er C iv il R ule  68 . V an D o r t  v. 
C u l l i to n ,  O p . N o . 3 6 3 0 . 7 9 7  P 2 d  642  (A laska  1990). .

A  tr ia l  c o u r t  m ay  n o t  u se  p ast se ttlem en t negotia tions as a  
re a so n  to  ju s t i f y  a  red u ctio n  o r  in c re ase  In the  am o u n t that it 
w o u ld  o th e rw is e  h av e  aw ard ed ; acco rd in g ly , w h ere  tr ia l court 
c o n s id e re d , a m o n g  o th e r  th in g s , th e  fa c t , that pa rty  m ade  
r id ic u lo u s ly  lo w  se ttlem en t o ffe rs , rev ersa l o f  th e  aU om ey fee

I5<f

a w ard  w as req u ired . V an  D o r t  v. C u lli to n ,  O p . N o. 3 6 3 0 ,7 9 7  
P 2 d  6 4 2  (A la sk a  1990).

B . P re ju d g m en t In te re s t

T ire  ph rase  “ju d g m e n t fin a lly  o b ta in ed  by  th e  o ffe re e ” 
w ith in  th is  ru le  in c lu d e s  th e  a m o u n t a sse ssed  as p re ju d g m en t 
in te re s t bu t d o cs n o t req u ire  th e  p re ju d g m en t in te re s t to  be 
ta c k e d  o n to  th e  o f f e r  o f  ju d g m e n t if  th e  o ffe r  is -a cc ep te d  and  
d o e s  n o t  re q u ire  th e  tr ia l  c o u r t to  c o m p are  t h e  ju r y 's  v e rd ic t 
p lu s p re ju d g m en t in te re s t w ith  th e  d e fe n d a n t’s o f fe r  o f  
ju d g m e n t p lu s  p re ju d g m en t in te re s t. D a v is  v . C h is m , O p . N o. 
9 1 9 , 513 P 2 d  4 7 5  (A la sk a  197 3 ).

P re ju d g m en t in te re s t is  iu  th e  n a tu re  o f  co m p en sa to ry  
d a m a g es . It is reaso n ab le  f o r  th e  tria l c o u rt  to  in c lu d e  th a t 
f ig u re  in th e  " ju d g m en t f i r m . /  o b ta in ed  b y  th e  o f fe re e "  a n d  to 
co m p n re  th a t to ta l to  the . a m o u n t o f  th e  o f f e r  o f  ju d g m e n t in 
o rd e r  to  d e te rm in e  w h e th e r  th e  o ffe ree  sh o u ld  p ay  th e  co sts. 
D a v is  v. C ltiam , O p . N o. 9 1 9 , 5 1 3  P2d  4 7 5  (A lask n  1973).

T h e  da le  o f  th e  o ffe r , n o t the  da te  o f  th e  u ltim a te  ju d g ­
m e n t, is  th e  c r it ic a l tim e  in  d e te rm in in g  w h e th e r  th e  o ffer, 
in c lu d in g  p re ju d g m en t in te res t, is su ffic ie n t to  a v o id  the 
o p e ra tio n  o f  th is ru le . D a v is  v. C h is m , O p. N o . 9 1 9 , 5 1 3  P?.d 
475  (A la sk a  1973).

T ria l ju d g e  m ay  p ro p erly , a s  an  e x erc ise  o f  d isc re tio n , 
re fu se  to  aw n id  o ffe re e  in te res t on  a  ju d g m e n t from  th e  dato  o f  
th e  o f fe r  th ro u g h  d a te  o f  ju d g m e n t w hen  o ffe re e  u ltim a te ly  
reco v ers  less  th an  a m o u n t o ffe re d . C o n t in e n ta l  In s .  C o . V. 
U .S . F id .  Si G u a r .  C o ., O p. N o . 1298, 555 P2d 1122 (A laska  
1976).

A  party  w h o  su c c ee d s  a t tr ia l  bu t w h o  re jec ted  an  o f fe r  o f 
ju d g m e n t w h ich  ex ce ed e d  h is tria l recovery , is p e rm itte d  to 
re co v e r ex p en ses and  fees  —  in c lu d in g  p re ju d g m en t in te rest, 
o n ly  fro m  th e  d a te  th e  cau se  o f  ac tio n  accrue*  to  th e  d a te  o f 
th e  re jec ted  o f fe r  o f  ju d g m e n t. F a r n s w o r th  v. S te in e r , O p. 
N o. 1955 , 601 P 2 d  2 6 6  (A la sk a  1979).

S in c e  in te res t is  n o t " c o s ts ,"  a  su ccess fu l o f fe r  o f  ju d g m e n t 
d o e s  n o t te rm in a te  th e  ru n n in g  o f  p re ju d g m en t in te rest. 
F a r n s w o r th  v. S te in e r ,  O p. N o . 1955. 601 P 2 d  2 6 6  (A laska  

. 1979).

‘A . ' t n & w t a A  Wvy O v  A w * l \S b b

yRllle 69- Execution— Examination of
Judgment Debtor— Restraining 
Disposition of Property—  
Execution After Five Years.

(a) Execution— Discovery. Process to enforce 
a judgment shall be by a writ of execution, unless 
the court directs otherwise. The procedure on execu­
tion, in proceedings supplementary to and in aid of 
a judgment, and in proceedings on and in aid of 
execution shall be in accordance with these rules and 
applicable statutes. In aid of the judgment or execu­
tion, the judgment creditor or h.s successor in 
interest, when that interest , appears of record, may 
obtain discovery from any person, including the 
judgment debtor, in the manner provided in these 
rules.

(b) Examination of Judgment Debtor in 
Court.



A la s k a n s  F o r  L i a b i l i t y  R e f o r m

An analysis of frivolous civil liability lawsuits 
and claims against hospitals and physicians in Alaska

from 1 9 7 7  through 1 9 8 9 *

^Information for this report is based on a March, 1992 report by the Legislative Research 
Agency and presented to Representative Mark Boyer per his research request # 91.222.

“State Approaches to Medical Malpractice ”



C ivil justice in Alaska has generally been developed by the courts on a case-by-case 
basis. This has resulted in an chaotic system of rules that are often ambiguous and 
contradictory. The result is high malpractice and liability insurance premiums, law­

suits filed decades after construction or delivery of services, and exorbitantly high costs of 
litigation to the parties involved and to the taxpayers who pay for our civil justice system.

As the information in these pages shows, a high percentage c f the claims and lawsuits filed 
against Medical Indemnity Corporation of Alaska (MICA, a primary medical malpractice 
insurer created by the Alaska Legislature) and Medical Indemnity Exchange of California 
(MIEC) are settled without payment. This suggests that many claims are frivolous, weak or 
unfounded. And yet the cost of litigating this avalanche of poorly-supported liability claims 
takes its toll on the parties involved as well as our civil justice system.

During the period 1977 - 1989, the average cost to defend a MICA lawsuit that resulted in 
payment equalled 19 percent of the amount eventually paid. Meanwhile, 57 percent of the 
MICA lawsuits settled without any payment. And 61 percent of the MICA claims that never 
reached a lawsuit settled without payment. During the period 1980 - 1989, some 88 percent 
of the closed MIEC claims settled without payment.

Alaskans for Liability Reform support amending the Alaska Rules of Civil Procedure and the 
Alaska Civil Liabilities Act to ensure all parties in a law suit are treated fairly, suits are 
brought and concluded within a reasonable time period, and awards made by the courts are 
reasonable and fair.

1977 -1989, the cost of defending a MICA lawsuit averaged 
19% of the amount of the settlement paid

average cosl of defense a s  % ol average settlem ent paid 

average settlement paid



j ] claims sealed with payment

claims settled without payment

From 1977 -1989, of the 174 MICA lawsuits, From 1977 -1989, of the 119 MICA claims,
57% settled without payment 61% settled without payment

j J lawsuits settled with payment | j claims settled with payment

lawsuits settled without payment claims settled without payment

From 1980 -1989, of the 181 closed MIEC claims, 88% settled without payment
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SUMMARY, MICA LAWSUITS 1977-89

Average cost of defense in cases with payment vs cost of defense 
in cases without payment

$70000-/

$60000-

1977 1S78 1979 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989

; ' j cost of defense in cases where payment was made 

cost of defense in cases where no payment was made



SUMMARY, MIEC CLAIMS

Average cost of MIEC defense compared to settlement payment
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SUMMARY, MIEC CLAIMS 1980-89

Average cost of defense in MIEC cases with payment vs cost of 
defense in cases without payment
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1 9 7 7 • /•* • / K ■MICA LAWSUITS & CLAIMS
Total number of MICA lawsuits: 8

Number (and percentage) settled without payment: 4 (50%) 
Number (and percentage) settled with payment: 4 (50%)
Average settlement: $106,250
Average cost of defense in cases resulting in no payment: $21,880 
Average cost of defense in cases resulting in payment: $6,053

Total number of MICA claims: 5
Number (and percentage) settled without payment: 4 (80%) 
Number (and percentage) settled with payment: 1 (20%)
Average settlement: $7,500
Average cost of defense in cases resulting in no payment: $12,222 
Average cost of defense in cases resulting in payment: $1,240

50% of all 1977 MICA lawsuits settled without payment

lawsuits scWed with payment lawsuits settled without payment

80% of all 1977 MICA claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
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1 9 7 8

Total number of MICA lawsuits: 8
Number (and percentage) settled without payment: 6 (75%) 
Number (and percentage) settled with payment: 2. (25%)
Average settlement: $32,500
Average cost of defense in cases resulting in no payment: $15,470 
Average cost of defense in cases resulting in payment: $12,148

Total number of MICA claims: 3
Number (and percentage) settled without payment: 2 (66%) 
Number (and percentage) settled with payment: 1 (33%)
Average settlement: $35,426
Average cost of defense in cases resulting in no payment: $190 
Average cost of defense in cases resulting in payment: $0

MICA LAWSUITS & CLAIMS

75% of all 1978 MICA lawsuits settled without payment
lawsu ils settled w ith payment

lawsuits settled without payment

66% of all 1978 MICA claims settled without payment

c la im s settled with payment

cla ims settled without payment

Cost of defending suits &
1978 MICA lawsuits
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claims as compared to settlements
1978 MICA claims
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MIEC CLAIMS 1 9 7 8

No data available for 1978



1 9 7 9 CA LAWSUITS & CLAIMS
Tots! number 01 MICA lawsuits: 6

Number (ani percentage) settled without payment: 4 (66%) 
Number (and percentage) settled with payment: 2 (33%)
Average settlement: $23,500
Average cost of defense in cases resulting in no payment: $5,850 
Average cost of defense in cases resulting in payment: $14,294

Total number of MICA claims: 2
Number (and percentage) settled without payment: 2 (100%) 
Number (and percentage) settled with payment: 0 (0%)
Average settlement: $0
Average cost of defense in cases resulting in no payment: $545 
Average cost of defense in cases resulting in payment: $0

66% of all 1979 MICA lawsuits settled without payment

law su its settled w ith paym ent

law su its  settlod w ithout paym ent

100% of all 1979 MICA claims settled without payment

c la im s settled w ithout payment

Cost of defending suits & claims as compared to settlements
1979 MICA lawsuits
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I l l  I  . ■: MIEC CLAIMS 1 9 7 9

No data available for 1979
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1 9 8 0 MICA LAWSUITS & CLAIMS
Total number of MICA lawsuits: 8

Number (and percentage) settled without payment: 5 (83%) 
Number (and percentage) settled with payment: 3 (37%)
Average settlement: $112,917
Average cost of defense in cases resulting in no payment: $18,144
Average cost of defense in cases resulting in payment: $36,186

Total number of MICA claims: 6
Number (and percentage) settled without r ' vment: 3 (50%) 
Number (and percentage) settled with p? nt: 3 (50%)
Average settlement: $33,904
Average cost of defense in cases resulting in no payment: $871
Average cost of defense in cases resulting in payment: $2,351

63% of all 1980 MICA lawsuits settled without payment

law su its  s e tt led  w ith p a ym en t

la w s u ils  se tt led  w ithou t p a ym en t

50% of all 1980 MICA claims settled without payment

c la im s  se tt led  w ith p a ym en t c la im s  se tt led  w ithou t p a ym en t

Cost of defending suits & claims as compared to settlements
1980 MICA lawsuits
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Total number of MIEC claims: 3
Number (and percentage) settled without payment: 3 (100%) 
Number (and percentage) settled with payment: 0 (0%)
Average settlement: $0
Average cost of defense in cases resulting in no payment: $1,150 
Average cost of defense in cases resulting in payment: $0

100% of all 1980 MIEC claims settled without payment

claims settled without payment

Cost of defending claims as compared to settlements
1980 MIEC claims
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1 9 8 1 %>■■■■ ■ ■ j '< MICA LAWSUITS & CLAIMS
Total number of MICA lawsuits: 7

Number (and percentage) settled without payment: 3 (43%) 
Number (and percentage) settled with payment: 4 (57%)
Average settlement: $62,500
Average cost of defense in cases resulting in no payment: $3,842 
Average cost of defense in cases resulting in payment: $40,892

Total number of MICA claims: 7
Number (and percentage) settled without payment: 1 (14%) 
Number (and percentage) settled with payment: 6 (86%)
Average settlement: $2,500
Average cost of defense in cases resulting in no payment: $2,295 
Average cost of defense in cases resulting in payment: $204

43% of all 1981 MICA lawsuits settled without payment

lawsu its settled w ith payment

lawsu its settled without paym ent

14% of all 1981 MICA claims settled without payment

Cost of defending suits & claims as compared to settlements
1981 MICA lawsuils
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Totai number of MIEC claims: 6
Number {and percentage) settled without payment: 5 (83%) 
Number (and percentage) settled with payment: 1 (17%) 
Average settlement: $125,000
Average cost of defense in cases resulting in no payment: $0 
Average cost of defense in cases resulting in payment: $14,479

83% of all 1981 M ltC  claims settled without payment
claims settled with payrr''r,+

Cost of defending claims as compared to settlements
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1981 MIEC c la im s
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Total number of MICA lawsuits: 20
Number (and percentage) settled without payment: 8 (40%) 
Number (and percentage) settled with payment: 12 (60%)
Average settlement: $82,469
Average cost of defense in cases resulting in no payment: $4,695 
Average cost of defense in cases resulting in payment: $15,620

Total number of MICA claims: 5
Number (and percentage) settled without payment: 2 (40%) 
Number (and percentage) settled with payment: 3 (60%)
Average settlement: $63,722
Average cost of defense in cases ;esulting in no payment: $3,588 
Average cost of defense in cases resulting in payment: $2,306

40% of all 1982 MICA lawsuits settled without payment

lawsuils settled wilh payment

lawsuits settled without payment

40% of all 1982 MICA claims settled without payment

claims settled with payment

claims settled wilhout payment

Cost of defending suits & claims as compared to settlements
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Total number of MIEC claims: 11
Number (and percentage) settled without payment: 5 (45%) 
Number (and percentage) settled with payment: 6 (55%) 
Average settlement: $518,652
Average cost of defense in cases resulting in no payment: $694 
Average cost of defense in cases resulting in payment: $37,567

45% of all 1982 MIEC claims settled without payment

claims settled with payment
claims settled without payment

Cost of defending claims as compared to settlements
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H  a v e rag e  cost  of d e fe n s e  in claims resulting in no paym ent
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MICA LAWSUITS & CLAIMS

Total numoer of MICA lawsuits: 18
Number (and percentage) settled without payment: 10 (55%) 
Number (and percentage) settled with payment: 8 (45%)
Average settlement: $230,938
Average cost of defense in cases resulting in no payment: $26,252 
Averag j cost of defense in cases resulting in payment: $2.8,538

Total number of MICA claims: 7
Number (and percentage) settled without payment: 4 (57%) 
Number (and percentage) settled with payment: 3 (43%)
Average settlement: $38,767
Average cost of defense in cases resulting in no payment: $5,875 
Average cost of defense in cases resulting in payment: $4,244

55% of all 1983 MICA lawsuits settled without payment

lawsuils senled with payment
lawsuits settled without payment

57% of all 1983 MICA claims settled without payment

claims settled with payment
claims settled without payment

Cost of defending suits & claims as compared to settlements
1983 MICA lawsuits

S250000 

$200000 

S150000 

S100000 

$50000-

S0-J

average lawsuit settlement in cases resulting in payment
| [ average cost ol delense in lawsuils resulting in payment
RX average cost ol delense in lawsuils resulting in no paymeni

1983 MICA claims
$40000-n S 
$35000i  

$30000 

$25000 

$20000 

$15000 

$10000 

$5000 

$0

fcv ii- v -tyi -V  'ii

yx,. : 
|

[̂ | average clai.n settlement in cases resulting in paymeni
|̂ ] average cost ol delense In claims resulting in payment
g  average cost ol delense in claims resulting in no paymeni

20



MIEC CLAIMS
Total number of MIEC claims: 8

Number (and percentage) settled without payment: 6 (75%) 
Number (and percentage) settled with payment: 2 (25%)
Average settlement: $3,750
Average cost of defense in cases resulting in no payment: $47,055 
Average cost of defense in cases resulting in payment: $5,973

75% of all 1983 MIEC claims settled without payment
claims settled with payment p&Sfo

Cost of defending claims as compared to settlements
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Total number of MICA lawsuits: 32

Number (and percentage) settled without payment: 17 (53%) 
Number (and percentage) settled with payment: 15 (47%)
Average settlement: $326,607
Average cost of defense in cases resulting in no payment: $18,393 
Average cost of defense in cases resulting in payment: $68,101

Total number of MICA claims: 10
Number (and percentage) settled without payment: 2 (20%) 
Number (and percentage) settled with payment: 8 (80%)
Average settlement: $68,981
Average cost of defense in cases resulting in no payment: $740 
Average cost of defense in cases resulting in payment: $1,973

53% of all 1984 MICA lawsuits settled without payment

lawsuits settled with payment lawsuits settled without paymeni

20% of all 1984 MICA claims settled without payment

Cost of defending suits & claims as compared to settlements
1984 MICA lawsuits
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Total number of MIEC claims: 13
Number (and percentage) settled without payment: 9 (69%) 
Number (and percentage) settled with payment: 4 (31%)
Average settlement: $133,337
Average cost of defense in cases resulting in no payment: $11,400 
Average cost of defense in cases resulting in payment: $16,699

69% of all 1984 MIEC claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
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Total number of MICA lawsuits: 32
Number (and percentage) settled without payment: 20 (63%) 
Number (and percentage) settled with payment: 12 (37%)
Average settlement: $499,950
Average cost of defense in cases resulting in no payment: $4,449 
Average cost of defense in cases malting in payment: $39,950

Total number of MICA claimre: 29
Number (and percentage) settled without payment: 21 (72%) 
Number (and percentage) settled with payment: 8 (28%)
Average settlement: $126,672
Average cost of defense in cases resulting in no payment: $705 
Average cost of defense in cases resulting in payment: $1,757

63% of all 1985 MICA lawsuits settled without payment

lawsuits settled with payment

lawsuits settled without paymeni

72% of all 1985 MICA claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
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Total number of MIEC claims: 60
Number (and percentage) settled without payment: 57 (95%) 
Number (and percentage) settled with payment: 3 (5%)
Average settlement: $58,831
Average cost of defense in cases resulting in no payment: $867 
Average cost of deiense in cases resulting in payment: $18,350

95% of all 1985 MIEC claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
19 8 5  M IEC c la im s
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Total number of MICA lawsuits: 22

Number (and percentage) settled without payment: 12 (55%) 
Number (and percentage) settled with payment: 10 (45%)
Average settlement: $195,994
Average cost of defense in cases resulting in no payment: $3,904 
Average cost of defense in cases resulting in payment: $46,737

Total number of MICA claims: 16
Number (and percentage) settled without payment: 7 (44%) 
Number (and percentage) settled with payment: 9 (56%)
Average settlement: $71,822
Average cost of defense in cases resulting in no payment: $283 
Average cost of defense in cases resulting in payment: $2,167

55% of all 1986 MICA lawsuits settled without payment

lawsuits sottled w ith payment
lawsuits settled without payment

44% of all 1986 MICA claims settled without payment

c la im s settled with payment

cla ims settled without payment

Cost of defending suits & claims as compared to settlements
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Total number of MIEC claims: 60
Number (and percentage) settled without payment: 58 (97%) 
Number (and percentage) settled with payment: 2 (3%)
Average settlement: $234,346
Aveiage cost of defense in cases resulting in no payment: $380 
Average cost of defense in cases resulting in payment: $73,133

97% c( all 1986 MIEC claims settled without payment
claims settled with payment

Cost of defending claims as compared to settlements
1986 MIEC claims

$250000-,

[H | av e rag e  claim se ttlement in c a s e s  resulting in paym ent

□  a v e rag e  co s t  of d e fen se  in c laims resulting in pay m en t

gjj a v e rag e  co s t  of d e fen se  in c la im s resulting in no  pay m en t
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LAWSUITS & CLAIMS
Total number of MICA lawsuits: 11

Number (and percentage) settled without payment: 8 (73%) 
Number (and percentage) settled with payment: 3 (27%) 
Average settlement: $39,607
Average cost of defense in cases resulting in no payment: $187 
Average cost of defense in cases resulting in payment: $12,781

Total number of MICA claims: 15
Number (and percentage) settled without payment: 11 (73%) 
Number (and percentage) settled with payment: 4 (27%) 
Average settlement: $50,517
Average cost of defense in cases resulting in no payment: $378 
Average cost of defense in cases resulting in payment: $5,435

73% of all 1987 MICA lawsuits settled without payment
lawsuils sallied with payment

“.'V B u m

g i l l
lawsuils settled without payment

73% of all 1987 MICA claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
1987 MICA lawsuits
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Total number of MIEC claims: 17
Number (and percentage) settled without payment: 15 (88%) 
Number (and percentage) settled with payment: 2 (12%) 
Average settlement: $213,175
Average cost of defense in cases resulting in no payment: $402 
Average cost of defense in cases resulting in payment: $4,280

88% of all 1987 MIEC claims settled without payment

Cost of defending claims as compared to settlements

1987 MIEC claim s

S250000
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MIEC CLAIMS
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1 9 8 8 MICA LAWSUITS & CLAIMS
Total number of MICA lawsuits: 2

Number (and percentage) settled without payment: 2 (100%) 
Number (and percentage) settled with payment: 0 (0%)
Average settlement: $0
Average cost of defense in cases resulting in no payment: $1,609 
Average cost of defense in cases resulting in payment: $0

Total number of MICA claims: 11
Number (and percentage) settled without payment: 8 (73%) 
Number (and percentage) settled with payment: 3 (27%)
Average settlement: $17,104
Average cost of defense in cases resulting in no payment: $39 
Average cost of defense in cases resulting in payment: $1,586

100% of all 1988 MICA lawsuits settled without payment

lawsuits settled without payment

73% of all 1988 MICA claims settled without payment
clams sett'ed with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
1988 MICA lawsuits
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Total number of MIEC claims: 3
Number (and percentage) settled without payment: 2 (67%) 
Number (and percentage) settled with payment: 1 (33%) 
Average settlement: $5,000
Average cost of defense in cases resulting in no payment: $20 
Average cost of defense in cases resulting in payment: $1,191

67% of all 1988 MIEC claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
1 9 8 8  M IEC c la im s
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Total number of MICA lawsuits: 0
Number (and percentage) settled without payment:
Number (and percentage) settled with payment:
Average settlement:
Average cost of defense in cases resulting in no payment: 
Average cost of defense in cases resulting in payment:

Total number of MICA claims: 3
Number (and percentage) settled without payment: 0 (0%) 
Number (and percentage) settled with payment: 3 (100%) 
Average settlement: $3,459
Average cost of defense in cases resulting in no payment: $0 
Average cost of defense in cases resulting in payment: $479

There were no 1989 MICA lawsuits reported settled

.tv. MICA LlAWSUlTS&^CIIAIMSW

0% of all 1989 MICA claims settled without payment

claims settled with payment

Cost of defending suite. & claims as compared to settlements
1989 MICA lawsuits
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