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C h a p t e r  26: M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t
(the " P r o j e c t " -  R a d i o l o g y  S p e c i a l t y  P r a c t i c e  
P a r a m e t e r s  a n d  R i s k  M a n a g e m e n t  P r o t o c o l s ) .

S U M M A R Y :  T h i s  c h a p t e r  i m p l e m e n t s  24 M . R . S . A .  c. 21, s u b - c  IX by
defin: .g t h e  e l i g i b i l i t y  r e q u i r e m e n t s  for e n r o l l m e n t  of  M a i n e  
licens d a l l o p a t h i c  p h y s i c i a n s  p r a c t i c i n g  in t h e  m e d i c a l  
s p e c i a l t y  of  R a d i o l o g y  in t h e  M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  
P r o j e c t .  It d e s c r i b e s  the p r o c e d u r e  for e n r o l l m e n t  a n d  for 
t e r m i n a t i o n  of e n r o l l m e n t  in t h e  M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  
P r o j e c t .  F u r t h e r ,  it s e t s  f o r t h  t h e  p r a c t i c e  p a r a m e t e r s  and risk 
m a n a g e m e n t  p r o t o c o l s  a d o p t e d  by the M a i n e  B o a r d  of R e g i s t r a t i o n  
in M e d i c i n e ,  b a s e d  on the r e c o m m e n d a t i o n s  of t h e  R a d i o l o g y  
M e d i c a l  S p e c i a l t y  A d v i s o r y  C o m m i t t e e  e s t a b l i s h e d  by 24 M . R . S . A .  
S 2 9 7 2  (Supp. 1990) as a m e n d e d  by P u b l i c  L a w  (1991) C h a p t e r  319.

S E C T I O N  1: P a r t i c i p a t i o n  in the M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n
P r o j e c t  as a s p e c i a l i s t  in the m e d i c a l  p r a c t i c e  of R a d i o l o g y .

A. E l i g i b i l i t y  to P a r t i c i p a t e :  A  p h y s i c i a n  m a y  b e  e n r o l l e d
by  t h e  B o a r d  of R e g i s t r a t i o n  in M e d i c i n e  as a 
p a r t i c i p a t i n g  r a d i o l o g i c a l  p h y s i c i a n  in t h e  M e d i c a l  
L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t  if:

(1) H e / s h e  has b e e n  g r a n t e d  a l i c e n s e  to p r a c t i c e  
m e d i c i n e  and s u r g e r y  in M a i n e  by t h e  M a i n e  B o a r d  of 
R e g i s t r a t i o n  in M e d i c i n e  a n d  t h e  l i c e n s e  so  g r a n t e d  is 
in g o o d  s t a n d i n g  at the t i m e  of e n r o l l m e n t  to 
p a r t i c i p a t e  in t h e  p r o j e c t  a n d  h e / s h e  r e m a i n s  
r e g i s t e r e d  as q u a l i f y i n g ,  p u r s u a n t  to 32 M . R . S . A .
S 3 2 8 0  (1988 & Supp. 1990) and C h a p t e r  1, S e c t i o n  13 of 
t h e  B o a r d ' s  rules, for t h e  a c t i v e  p r a c t i c e  o f  m e d i c i n e  
a n d  s u r g e r y  w i t h i n  M a i n e .  In a d d i t i o n ,

(a) T h e  p h y s i c i a n  is c r e d e n t i a l e d  to p r a c t i c e  
r a d i o l o g y  in o n e  or m o r e  h o s p i t a l ( s )  l o c a t e d  in 
M a i n e ;  and,

(b) A  m a j o r i t y  o f  the p h y s i c i a n ' s  p r a c t i c e  is in 
d i a g n o s t i c  r a d i o l o g y  a n d  o c c u r s  in s u c h  M a i n e  
h o s p i t a l ( s ) ;  and

(c) T h e  p h y s i c i a n  is e l i g i b l e  for c e r t i f i c a t i o n  or is 
c e r t i f i e d  b y  the A m e r i c a n  B o a r d  o f  R a d i o l o g y ,  the 
A m e r i c a n  B o a r d  of D i a g n o s t i c  R a d i o l o g y ,  or the 
A m e r i c a n  O s t e o p a t h i c  B o a r d  of R a d i o l o g y .

(2) T h e  p h y s i c i a n  m a k e s  a p p l i c a t i o n  to the B o a r d  o n  a f o r m  
p r o v i d e d  by the B o a r d  a n d  is t h e r e a f t e r  a p p r o v e d  for 
p a r t i c i p a t i o n  by  t h e  B o a r d  b a s e d  on s a t i s f a c t o r y  
e v i d e n c e  of e l i g i b i l i t y .

B. P r o c e d u r e  for E n r o l l m e n t  in the M e d i c a l  L i a b i l i t y  
D e m o n s t r a t i o n  F r o j e c t :

02- DEPARTMENT OF PROFESSIONAL AND FINANCIAL REGULATION
373 BOARD OF REGISTRATION IN MEDICINE



(1) N o t  l a t e r  th a n  D e c e m b e r  1, 1991, the B o a r d  of 
R e g i s t r a t i o n  in M e d i c i n e  w i l l  m a i l  to e v e r y  p h y s i c i a n  
w h o m  it b e l i e v e s  to be e n g a g e d  in t h e  p r a c t i c e’of 
R a d i o l o g y  in M a i n e  a c o p y  o f  this c h a p t e r  of its rules 
an d  an a p p l i c a t i o n  f o r m  for e n r o l l m e n t  as a 
p a r t i c i p a n t  in the M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  
P r o j e c t .

(2) U n t i l  D e c e m b e r  31, 1996, a n y  p h y s i c i a n  w h o  b e l i e v e s  
h i m s e l f / h e r s e l f  e l i g i b l e  for e n r o l l m e n t  and 
p a r t i c i p a t i o n  in t h e  M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  
P r o j e c t  p u r s u a n t  to t h i s  c h a p t e r  m a y  r e q u e s t  f r o m  the 
B o a r d  a c o p y  of t h e s e  r u l e s  and an e n r o l l m e n t  
a p p l i c a t i o n  form.

(3) B e t w e e n  D e c e m b e r  15, 1 9 9 1  and D e c e m b e r  31, 1991, the 
B o a r d  of R e g i s t r a t i o n  in M e d i c i n e  a n d  t h e  B o a r d  of 
O s t e o p a t h i c  E x a m i n a t i o n  & R e g i s t r a t i o n  w i l l  d e t e r m i n e  
if 50% of all p h y s i c i a n s  q u a l i f y i n g  for e n r o l l m e n t  and 
p a r t i c i p a t i o n  u n d e r  t h i s  c h a p t e r  h a v e  a p p l i e d .  If 
not, all a p p l i c a n t s  w i l l  be p r o m p t l y  n o t i f i e d  and the 
M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t ,  w i t h  r e s p e c t  
to the s p e c i a l t y  m e d i c a l  p r a c t i c e  o f  R a d i o l o g y  wi l l  
n o t  t a k e  place. If t h e  t w o  B o a r d s  j o i n t l y  d e t e r m i n e  
t h a t  m o r e  t h a n  5 0 %  o f  t h e  e l i g i b l e  p h y s i c i a n s  h a v e  
a p p l i e d  for e n r o l l m e n t  p r i o r  to D e c e m b e r  15, 1991, all
p h y s i c i a n s  w h o  h a v e  p r o p e r l y  a p p l i e d  a n d  w h o  h a v e  be e n
f o u n d  e l i g i b l e  w i l l  be  n o t i f i e d  by t h e i r  r e s p e c t i v e  
l i c e n s i n g  b o a r d  of t h e i r  e n r o l l m e n t  in t h e  M e d i c a l  
L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t  c o m m e n c i n g  J a n u a r y  1,
1992.

(4) A t  a n y  t i m e  u n t i l  t h e  s o o n e r  of: (1) a d e t e r m i n a t i o n  
t h a t  f e w e r  th a n  50% o f  e l i g i b l e  p h y s i c i a n s  h a v e  
a p p l i e d  for e n r o l l m e n t  p r i o r  to D e c e m b e r  15, 1991 or
(2) t h e  t e r m i n a t i o n  of  the M e d i c a l  L i a b i l i t y
D e m o n s t r a t i o n  P r o j e c t  o n  D e c e m b e r  31, 1996, any 
p h y s i c i a n  l i c e n s e d  by the B o a r d  of R e g i s t r a t i o n  in 
M e d i c i n e  m a y  r e q u e s t  and s u b m i t  e n r o l l m e n t  a p p l i c a t i o n  
f o r m s  and, if d e t e r m i n e d  by the B o a r d  to be  e l i g i b l e  
f o r  p a r t i c i p a t i o n ,  h e / s h e  s h a l l  be e n r o l l e d  in the 
M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t .

D e c l i n a t i o n  to p a r t i c i p a t e ;  w i t h d r a w a l  f r o m  p a r t i c i p a t i o n :

(1) E n r o l l m e n t  to p a r t i c i p a t e  in the M e d i c a l  L i a b i l i t y
D e m o n s t r a t i o n  P r o j e c t  is e n t i r e l y  v o l u n t a r y  and is in 
no  w a y  a r e q u i r e m e n t  for or c o n d i t i o n  of l i c e n s u r e  to 
p r a c t i c e  m e d i c i n e  a n d  s u r g e r y  in M a i n e .  P h y s i c i a n s  
d e c l i n i n g  to e n r o l l  as p a r t i c i p a n t s  n e e d  d o  n o t h i n g  if



- 3 -

and w h e n  i n f o r m e d  by  the B o a r d  of t h e i r  r i g h t  to a p p l y  
for e n r o l l m e n t .  T h e  B o a r d  shall, h o w e v e r ,  d e e m  it a 
c o u r t e s y  to be i n f o r m e d  in w r i t i n g  o f  a p h y s i c i a n ' s  
c h o i c e  n o t  to e n r o l l .

(2) P h y s i c i a n s  w h o  h a v e  a p p l i e d  to be e n r o l l e d  as 
p a r t i c i p a n t s  a n d / o r  w h o  h a v e  for s o m e t i m e  b e e n  
p a r t i c i p a n t s  in t h e  M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  
P r o j e c t  may, at a n y  time, w i t h d r a w  f r o m  e n r o l l m e n t  by 
l e t t e r  r e q u e s t  for w i t h d r a w a l  f r o m  e n r o l l m e n t  s e n t  to 
the B o a r d  o f f i c e s  at  S t a t e  H o u s e  S t a t i o n  u137,
A u g u s t a ,  M E  04333.

S E C T I O N  2: P r a c t i c e  P a r a m e t e r s  and R i s k  M a n a g e m e n t  P r o t o c o l s  for
the s p e c i a l t y  p r a c t i c e  of R a d i o l o g y :

A. P u r s u a n t  to 24 M . R . S . A .  §2973 (Supp. 1990), t h e  B o a r d  of 
R e g i s t r a t i o n  in M e d i c i n e  j o i n t l y  w i t h  the B o a r d  of 
O s t e o p a t h i c  E x a m i n a t i o n  & R e g i s t r a t i o n  f i n d s  t h e  p r a c t i c e  
p a r a m e t e r s  and ri s k  m a n a g e m e n t  p r o t o c o l s  i n c l u d e d  in 
A p p e n d i x  1 of this C h a p t e r  to b e  c o n s i s t e n t  w i t h  
a p p r o p r i a t e  s t a n d a r d s  o f  m e d i c a l  c a r e  a n d  l e v e l s  of 
q u a l i t y  in t h e  p r a c t i c e  of R a d i o l o g y  in M a i n e .

B. T h e  B o a r d  of R e g i s t r a t i o n  in M e d i c i n e  and B o a r d  of 
O s t e o p a t h i c  E x a m i n a t i o n  & R e g i s t r a t i o n  h a v e  j o i n t l y  
a d o p t e d  t h e  p r a c t i c e  p a r a m e t e r s  and r i s k  m a n a g e m e n t  
p r o t o c o l s  for the p r a c t i c e  o f  R a d i o l o g y .

B A S I S  S T A T E M E N T :  T h e  p r a c t i c e  p a r a m e t e r s  and r i s k  m a n a g e m e n t
p r o t o c o l s  for the p r a c t i c e  of R a d i o l o g y  in M a i n e  a r e  b a s e d  on 
r e c o m m e n d a t i o n s  to the B o a r d  o f  R e g i s t r a t i o n  in M e d i c i n e  and the 
B o a r d  of O s t e o p a t h i c  E x a m i n a t i o n  & R e g i s t r a t i o n  by  t h e  M e d i c a l  
S p e c i a l t y  A d v i s o r y  C o m m i t t e e  o n  R a d i o l o g y  w h i c h  w a s  f o r m e d  
p u r s u a n t  to 24 M . R . S . A .  §2972 (Supp. 1990) as a m e n d e d  by P u b l i c  
L a w  (1991), C h a p t e r  319. T h e  A d v i s o r y  C o m m i t t e e  b a s e d  its 
r e c o m m e n d a t i o n s  o n  s t u d i e s  of m e d i c a l  l i t e r a t u r e ,  c o n s u l t a t i o n  
w i t h  e x p e r t s ,  a n a l y s i s  of m e d i c a l  m a l p r a c t i c e  l i a b i l i t y  c l a i m s  
data, r e c o m m e n d e d  s t a n d a r d s  of n a t i o n a l  s p e c i a l t y  s o c i e t i e s  in 
t h e  f i e l d  of R a d i o l o g y ,  and o t h e r  s o u r c e s  d e e m e d  v a l i d  by the 
c o m m i t t e e .  In a d o p t i n g  t h e s e  p r a c t i c e  p a r a m e t e r s  a n d  r i s k  
m a n a g e m e n t  p r o t o c o l s ,  it is t h e  d e s i r e  o f  the M a i n e  B o a r d s  of 
R e g i s t r a t i o n  in M e d i c i n e  and O s t e o p a t h i c  E x a m i n a t i o n  and 
R e g i s t r a t i o n  t h a t  p h y s i c i a n s  e n g a g e d  in the p r a c t i c e  of R a d i o l o g y  
in M a i n e  w i l l  c o n f o r m  their c a r e  of p a t i e n t s  to t h e s e  s t a n d a r d s  
w h e n e v e r  m e d i c a l l y  a p p r o p r i a t e  a n d  t h e r e b y  r e d u c e  r i s k  to 
p a t i e n t s  and the c o s t  of d e f e n s e  of c l a i m s  of n e g l i g e n t  
s u b s t a n d a r d  care. T h e  M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t  in 
r e g a r d  to the s p e c i a l t y  p r a c t i c e  of R a d i o l o g y  w i l l  e v a l u a t e  the 
e c o n o m i c  and ri s k  b e n e f i t  e f f e c t  of t h e  a d o p t i o n  of t h e s e  
s t a n d a r d s  and t h e i r  a c c e p t a n c e  b y  p r a c t i t i o n e r s  o f  R a d i o l o g y  in



M a i n e  b e t w e e n  J a n u a r y  1, 1992 and D e c e m b e r  31, 1996, as p r o v i d e d  
b y  st a t u t e .

A U T H O R I T Y  T O  A D O P T  R U L E S :  32 M . R . S . A .  §3269 (1988 & Supp. 1990)
and 32 M . R . S . A .  §2562 (1988); to a d o p t  m e d i c a l  s p e c i a l t y  p r a c t i c e  
p a r a m e t e r s  and r i s k  m a n a g e m e n t  p r o t o c o l s :  24 M . R . S . A .  §2973
(Supp. 1990).

E F F E C T I V E  DATE: D e c e m b e r  1, 1991:

A G E N C Y  C O M M E N T S  A N D  R E S P O N S E S  T O  C O M M E N T S  O N  P R O P O S E D  RULES: 
M e d i c a l  L i a b i l i t y  D e m o n s t r a t i o n  P r o j e c t - R a d i o l o g y  S p e c i a l t y  
P r a c t i c e  P a r a m e t e r s  a n d  R i s k  M a n a g e m e n t  P r o t o c o l s .

D u r i n g  t h e  p e r i o d  a l l o w e d  for p u b l i c  c o m m e n t ,  t h e  B o a r d  of 
R e g i s t r a t i o n  in M e d i c i n e  r e c e i v e d  o n l y  o n e  w r i t t e n  c o m m e n t  o n  the 
p r o p o s e d  r u l e  and it r e c e i v e d  no r e q u e s t s  to h o l d  a p u b l i c  
h e a r i n g  for c o m m e n t  cr> t h e  p r o p o s e d  rule. T h e  o n e  w r i t t e n  
r e q u e s t  was f r o m  a p r a c t i c i n g  M a i n e  p h y s i c i a n  s p e c i a l i s t  in 
r a d i o l o g y  w h o  f e l t  c e r t a i n  t e c h n i c a l  l a n g u a g e  u s e d  in A p p e n d i x  I 
of the p r o p o s e d  r u l e s  w a s  a m b i g u o u s  or c o n t r a d i c t o r y  to u s a g e  of 
the s a m e  t e r m s  in f e d e r a l  r e g u l a t i o n s  a n d  in p r o f e s s i o n a l  
l i t e r a t u r e .  T h e  c o m m e n t o r  p r o p o s e d  l e s s  a m b i g u o u s  l a n g u a g e  and 
m o r e  p r e c i s e l y  d e s c r i p t i v e  l a n g u a g e .  O n  a d v i c e  of  its R a d i o l o g y  
M e d i c a l  S p e c i a l t y  A d v i s o r y  C o m m i t t e e ,  t h e  B o a r d  f o u n d  th a t  the 
c o m m e n t o r 1s s u g g e s t i o n s  i m p r o v e d  t h e  c o m p r e h e n s i b i l i t y  of the 
r u l e  and l a r g e l y  i n c o r p o r a t e d  the c o m m e n t o r ' s  s u g g e s t i o n s  in the 
f i n a l l y  a d o p t e d  rule.
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1. I N T R O D U C T I O N :  T h e  M e d i c a l  S p e c i a l t y  A d v i s o r y  C o m m i t t e e  on
R a d i o l o g y  h a s  d e v e l o p e d  the f o l l o w i n g  P r a c t i c e  
P a r a m e t e r s / R i s k  M a n a g e m e n t  P r o t o c o l s  for u s e  b y  p a r t i c i p a t i n g  
r a d i o l o g i c a l  p r a c t i t i o n e r s  in t h e  S t a t e  of M a i n e .

In so d o i n g ,  t h e  d e f i n i t i o n  of P r a c t i c e  P a r a m e t e r s  o f  the 
A m e r i c a n  M e d i c a l  A s s o c i a t i o n  h a s  b e e n  a d o p t e d  a n d  a p p l i e s  to 
all the p a r a m e t e r s  and g u i d e l i n e s  s e t  f o r t h  h e re:

P r a c t i c e  p a r a m e t e r s  a r e  s t r a t e g i e s  of p a t i e n t  
m a n a g e m e n t ,  d e v e l o p e d  to a s s i s t  p h y s i c i a n s  in 
c l i n i c a l  d e c i s i o n - m a k i n g .  P r a c t i c e  p a r a m e t e r s  
i n c l u d e  s t a n d a r d s ,  g u i d e l i n e s ,  a n d  o t h e r  p a t i e n t  
m a n a g e m e n t  s t r a t e g i e s .  S t a n d a r d s  are a c c e p t e d  
p r i n c i p l e s  for p a t i e n t  m a n a g e m e n t .  G u i d e l i n e s  are 
r e c o m m e n d a t i o n s  for p a t i e n t  m a n a g e m e n t  w h i c h  
i d e n t i f y  a p a r t i c u l a r  m a n a g e m e n t  s t r a t e g y  or a 
r a n g e  of m a n a g e m e n t  s t r a t e g i e s .  O t h e r  s t r a t e g i e s  
for p a t i e n t  m a n a g e m e n t  i n c l u d e  p r a c t i c e  p o l i c i e s  
and p r a c t i c e  o p t i o n s .

It is t h e  o p i n i o n  of the c o m m i t t e e  t h a t  t h e s e  p r a c t i c e  
p a r a m e t e r s ,  s o  d e f i n e d  and d e v e l o p e d ,  d e f i n e  
p r i n c i p l e s  of  p r a c t i c e  w h i c h  s h o u l d  g e n e r a l l y  p r o d u c e  
h i g h  q u a l i t y  r a d i o l o g i c a l  c a r e .  T h e  r a d i o l o g i s t  m a y  
e x c e e d  an e x i s t i n g  s t a n d a r d  as d e t e r m i n e d  by  the 
i n d i v i d u a l  p a t i e n t  and a v a i l a b l e  r e s o u r c e s .  T h e  
s t a n d a r d s  s h o u l d  n o t  be  d e e m e d  i n c l u s i v e  of a l l  
p r o p e r  m e t h o d s  o f  c a r e  or e x c l u s i v e  of  o t h e r  m e t h o d s  
of c a r e  r e a s o n a b l y  d i r e c t e d  to o b t a i n i n g  the s a m e  
res u l t s .  T h e  u l t i m a t e  j u d g m e n t  r e g a r d i n g  the 
p r o p r i e t y  of a n y  s p e c i f i c  p r o c e d u r e  or c o u r s e  of 
c o n d u c t  m u s t  b e  m a d e  by the r a d i o l o g i s t  in l i g h t  of 
all c i r c u m s t a n c e s  p r e s e n t e d  b y  the i n d i v i d u a l  
s i t u a t i o n .  A d h e r e n c e  to t h e s e  s t a n d a r d s  w i l l  n o t  
a s s u r e  s u c c e s s f u l  o u t c o m e  in e v e r y  s i t u a t i o n .  It is 
p n d r r j t  to d o c u m e n t  the r a t i o n a l e  for a n y  d e v i a t i o n  
fr .a t h e s e  s t a n d a r d s  in the p a t i e n t ' s  r a d i o l o g y  
record.

F o u r  p r a c t i c e  p a r a m e t e r s  h a v e  b e e n  a d o p t e d  as of the 
e f f e c t i v e  d a t e  o f  t h e s e  rules, as f o l l o w s :

1. S c r e e n i n g  M a m m o g r a p h y
2. A n t e p a r t u m  U l t r a s o u n d
3. O u t p a t i e n t  A n g i o g r a p h y
4. P e r f o r m a n c e  of A d u l t  B a r i u m  E n e m a  E x a m i n a t i o n .
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2. S T A N D A R D :  > .. R F O R M A N C E  O F  S C R E E N I N G  M A M M O G R A P H Y

P e r i o d i c  m a m m o g r a p h y  s c r e e n i n g  of a s y m p t o m a t i c  w o m e n  has been 
s h o w n  to r e d u c e  b r e a s t  c a n c e r  m o r t a l i t y .  S c r e e n i n g  
m a m m o g r a p h y  is o n e  ar e a  in w h i c h  d i a g n o s t i c  r a d i o l o g y  
s e r v i c e s  c a n  c o n t r i b u t e  p o s i t i v e l y  to i m p r o v e  o v e r a l l  p a t i e n t  
care. T h e  p r i n c i p l e s  for m a m m o g r a p h y  do n o t  b a s i c a l l y  d i f f e r  
f r o m  t h o s e  a p p l i c a b l e  to o t h e r  r a d i o l o g i c a l  e x a m i n a t i o n s .
K e y  p o i n t s  to be c o n s i d e r e d  a r e  the c r i t e r i a  for 
c r e d e n t i a l i n g  p r o f e s s i o n a l s ,  e q u i p m e n t  s p e c i f i c a t i o n s ,  
m o n i t o r i n g  a n d  m a i n t e n a n c e  s c h e d u l e s ,  s t a n d a r d s  for i mage 
q u a l i t y ,  s t a n d a r d i z e d  i m a g e  e v a l u a t i o n  p r o c e d u r e s ,  m e t i c u l o u s  
r e c o r d  k e e p i n g  and p e r i o d i c  r e v i e w  of d a t a  for o u t c o m e s  of 
t he m a m m o g r a p h y  s e r v i c e s  w h e n  f e a s i b l e .

A. D e f i n i t i o n :  " S c r e e n i n g  m a m m o g r a p h y "  m e a n s  a n  e f f o r t  to
d e t e c t  u n s u s p e c t e d  b r e a s t  c a n c e r  at an e a r l y  s t a g e  in 
a s y m p t o m a t i c  women.

(1) I n t e n t :  s e p a r a t e  w o m e n  in t o  g r o u p s  w i t h  low and 
h i g h  p r o b a b i l i t y  of b r e a s t  c a n cer.

(a) M o s t  s c r e e n e d  w o m e n  c a n  be a s s u r e d  no 
s i g n i f i c a n t  a b n o r m a l i t i e s  exist.

(b) T h e  r e m a i n d e r  of the s c r e e n e d  w o m e n  w i l l  be 
i n f o r m e d  th a t  a b n o r m a l i t y  e x i s t s  w h i c h  m u s t  be 
i n v e s t i g a t e d  f u r t h e r .

(2) E x a m :  o r d i n a r i l y  l i m i t e d  to c r a n i o c a u d a l  and 
m e d i o l a t e r a l  o b l i q u e  v i e w s  of e a c h  b r e a s t .

(a) S u p p l e m e n t a r y  v i e w s  m a y  be n e e d e d  b u t  s h o u l d  
n o t  be d o n e  r o u t i n e l y .

(3) If b r e a s t  p h y s i c a l  e x a m i n a t i o n  is n o t  a v a i l a b l e  at 
s c r e e n i n g  site, w o m e n  s h o u l d  be i n f o r m e d  that 
p h y s i c a l  e x a m i n a t i o n  is a c o m p l e m e n t a r y  and 
n e c e s s a r y  p r o c e d u r e .

B. G oal: P r o d u c e  the o p t i m u m ,  r e p r o d u c i b l e  q u a l i t y  image 
at t h e  m i n i m u m  r a d i a t i o n  d o s e  n e c e s s a r y  to g i v e  a d e q u a t e  
i m a g e  i n f o r m a t i o n .

i
C. I n d i c a t i o n :  (1) a s y m p t o m a t i c  w o m e n  at l e a s t  40 y e a r s  of

age; (2) W o m e n  y o u n g e r  t h a n  40 y e a r s  w h o  p r e s e n t  w i t h  
h i g h  r i s k  factors.

D. F r e q u e n c y :  (1) e v e r y  o n e  to two y e a r s  b e t w e e n  40 and 49
y e a r s  of  age, w i t h  s a m e  f r e q u e n c y  if s c r e e n i n g  i n i t i a t e d  
p r i o r  to 40 years; (2) e v e r y  y e a r  a f t e r  50 y e a r s  of 
a g e .
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E. Q u a l i f i c a t i o n s  of P e r s o n n e l

(1) P h y s i c i a n :

(a) C e r t i f i c a t i o n  or e l i g i b i l i t y  for 
c e r t i f i c a t i o n  by the A m e r i c a n  B o a r d  of 
R a d i o l o g y  or A m e r i c a n  O s t e o p a t h i c  B o a r d  of 
R a d i o l o g y ,  and

(b) I n t e r p r e t  m a m m o g r a m s  o n  a r e g u l a r  basis. 
P h y s i c i a n  s h o u l d  i n t e r p r e t  or r e v i e w  m i n i m u m  
o f  480 m a m m o g r a m s  p e r  year, r e c o g n i z i n g  that 
th i s  n u m b e r  m a y  n o t  be a c h i e v a b l e  in low 
p o p u l a t i o n  areas, and

(c) C o n t i n u i n g  M e d i c a l  E d u c a t i o n :  i n i t i a l l y
. s h o u l d  h a v e  40 ho^u^s of C M E  c r e d i t s  in

* ICjammogl^-phy,.' ancUw&tiereaf ter 15 h o u r s  C M E  
c r e d i t s  e v e r y  t h r e e  (3) years.

(2) R a d i o l o g i c a l  P h y s i c i s t :

(a) C e r t i f i c a t i o n  b y  A m e r i c a n  B o a r d  of R a d i o l o g y  
in R a d i o l o g i c a l  P h y s i c s  or A m e r i c a n  B o a r d  of 
M e d i c a l  P h y s i c s  in D i a g n o s t i c  R a d i o l o g i c a l  
P h y s i c s  r e c o m m e n d e d .

(3) R a d i o l o g i c a l  T e c h n o l o g i s t :

(a) S t a t e  l i c e n s u r e  r e q u i r e d ,  and
(b) P e r f o r m  m a m m o g r a p h y  on a r e g u l a r  basis, and
(c) B e  c o m p e t e n t  in b r e a s t  p o s i t i o n i n g  and 

c o m p r e s s i o n ,  a n d  k n o w l e d g e a b l e  c o n c e r n i n g  
t e c h n i c a l  f a c t o r s ,  r a d i a t i o n  safety, 
r a d i a t i o n  p r o t e c t i o n ,  and q u a l i t y  control, 
and

(d) S h o u l d  r e c e i v e  c o n t i n u a l  s u p e r v i s i o n  on image 
q u a l i t y  f r o m  i n t e r p r e t i n g  p h y s i c i a n .

F. E q u i p m e n t  R e q u i r e m e n t s

(1) D e s i g n e d  e s p e c i a l l y  for m a m m o g r a p h y  w i t h  a 
c o m p r e s s i o n  d e v i c e  and r e m o v a b l e  grid.

(2) P r e c i s e  S p e c i f i c a t i o n s

(a) L o w  e n e r g y  b e a m  to p r o d u c e  h i g h  s u b j e c t  
contrast:, and

(b) C o m p r e s s i o n  d e v i c e  to i m p r o v e  c o n t r a s t ,  
m i n i m i z e  r a d i o g r a p h i c  s c a t t e r ,  p r o d u c e  u n i f o r m  
d e n s i t y ,  and r e d u c e  d o s e  and s u b j e c t  m o t ion, 
a nd
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(c) F i l m - s c r e e n  m a m m o g r a p h y  f o c a l  s p o t  s i z e  0.3 m m  
p r e f e r a b l e ,  and

(a) F o c a l - o b j e c t  d i s t a n c e  s h o u l d  be 50 c m  or more, 
a n d

(e) A  d e d i c a t e d  f i l m  p r o c e s s o r  w i t h  d e v e l o p e r  time 
a n d  t e m p e r a t u r e  s e t u p  s p e c i f i c a l l y  for the 
f i l m  b e i n g  u s e d  is p r e f e r a b l e  for f i l m - s c r e e n  
m a m m o g r a p h y .

G. R a d i a t i o n  D o s e :  T h e  a v e r a g e  g l a n d u l a r  d o s e  w i l l  be 
m e a s u r e d  at  l e a s t  a n n u a l l y .

(1) F o r  e x a m i n a t i o n  of a 4.5 c m  thick, c o m p r e s s e d
b r e a s t ,  c o n s i s t i n g  of 5 0 %  g l a n d u l a r  a n d  5 0 %  a d i p o s e  
t i s s u e ,  t h e  d o s e  w i l l  be n o  m o r e  t h a n  0 . 3 5  R a d  per 
e x p o s u r e .

H. Q u a l i t y  C o n t r o l  P r o g r a m :  D o c u m e n t e d  Q C  p r o g r a m  w i t h
p r o c e d u r e  m a n u a l s  a n d  logs.

(1) T e c h n o l o g i s t s '  C h e c k s :  d a r k r o o m  c l e a n l i n e s s ,
p r o c e s s o r  q u a l i t y  c o n t r o l ,  s c r e e n  c l e a n l i n e s s ,  vi e w  
b o x e s  a n d  v i e w i n g  c o n d i t i o n s ,  p h a n t o m  i m a g e s ,  v i s u a l  
c h e c k  l i s t ,  r e p e a t  a n a l y s i s ,  a n a l y s i s  of f i x e r  
r e t e n t i o n  in film, d a r k r o o m  fog, s c r e e n - f i l m ,  
d a r k r o o m  fog, s c r e e n - f i l m  c o n t a c t ,  c o m p r e s s i o n .

(2) P h y s i c i s t s '  C h e c k s :  c a s s e t t e  h o l d e r  a s s e m b l y  
e v a l u a t i o n ,  c o l l i m a t i o n  a s s e s s m e n t ,  f o c a l  s p o t  size 
m e a s u r e m e n t ,  K v p  a c c u r a c v / r e p r o d u c i b i l i t y ,  b e a m  
q u a l i t y  a s s e s s m e n t  (half v a l u e  l a y e r  m e a s u r e m e n t ) ,  
a u t o m a t i c  e x p o s u r e  c o n t r o l  (AEC) S y s t e m  p e r f o r m a n c e  
a s s e s s m e n t ,  u n i f o r m i t y  of s c r e e n ,  b r e a s t  e n t r a n c e  
e x p o s u r e  a n d  a v e r a g e  g l a n d u l a r  does.

(3) P r o f e s s i o n a l  Q u a l i t y  A s s u r a n c e  P r o g r a m

(a) S y s t e m s  for r e v i e w i n g  o u t c o m e  d a t a  w i l l  be 
e s t a b l i s h e d .  I n c l u d e d  w i l l  be:

(i) d i s p o s i t i o n  of p o s i t i v e  m a m m o g r a m s ,
(ii) c o r r e l a t i o n s  of s u r g i c a l  b i o p s y  r e s u l t s

w i t h  m a m m o g r a m  r e p o r t s  w h e n e v e r  p o s s i b l e .

It is u n d e r s t o o d  t h a t  in s o m e  p r a c t i c e  s i t u a t i o n s  it 
w i l l  n o t  be  p o s s i b l e  to o b t a i n  f o l l o w - u p  i n f o r m a t i o n  
o n  a l l  p o s i t i v e  m a m m o g r a m s .

I. M a m m o g r a p h y  R e p o r t :  D e f i n i t i v e  d i a g n o s i s  is u s u a l l y  not
r e n d e r e d ,  a l t h o u g h  in s o m e  i n s t a n c e s  a h i g h l y  s u s p i c i o u s  
a b n o r m a l i t y  m a y  be i d e n t i f i e d  w h i c h  w i l l  w a r r a n t  a 
r e c o m m e n d a t i o n  f o r  b i o p s y .
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(1) T h e  r e p o r t  s h o u l d  i n c l u d e -

(a) D e s c r i p t i o n  of a n y  a b n o r m a l i t i e s  d e t e c t e d  and 
their l o c a t i o n ,  and

(b) R e c o m m e n d a t i o n s  for s u b s e q u e n t  f o l l o w - u p  
s t u d i e s  w h e n  a p p r o p r i a t e ,  a n d

(c) C o m p a r i s o n  to p r i o r  m a m m o g r a m s  w h e n  p r a ctical.

(2) R e n d e r  r e p o r t  as s o o n  as r e a s o n a b l y  p o s s i b l e .

(3) A l l  r e p o r t s  in h i g h  p r o b a b i l i t y  c a t e g o r y  s h o u l d  be 
c o m m u n i c a t e d  to t h e  r e f e r r i n g  p h y s i c i a n  or his 
d e s i g n a t e d  r e p r e s e n t a t i v e  in s u c h  a m a n n e r  that 
r e c e i p t  of t h e  r e p o r t  is a s s u r e d  a n d  d o c u m e n t e d .

J. F i l m  R e t e n t i o n :  O r i g i n a l  m a m m o g r a m s  s h a l l  be r e t a i n e d
by a f a c i l i t y  or m a d e  a v a i l a b l e  to t h e  p a t i e n t  or her 
d e s i g n e e  for a p e r i o d  of at l e a s t  f i v e  (5) years.

K. S e l f - R e f e r r a l :  D i r e c t  a c c e s s  by i n d i v i d u a l s  is
p e r m i s s i b l e  w i t h o u t  r e q u i r i n g  p h y s i c i a n  r e f e r r a l  in 
a d v a n c e .

(1) F a c i l i t i e s  m u s t  h a v e  w e l l - d e v e l o p e d  n o t i f i c a t i o n  
p r o c e d u r e s  for t h e  p a t i e n t  and her p h y s i c i a n ,  or 
p r o c e d u r e s  for r e f e r r a l  to a l i c e n s e d  p h y s i c i a n  who 
has a g r e e d  to a c c e p t  s u c h  p a t i e n t s .

(a) S e l f - r e f e r r e d  (i.e., t h o s e  w o m e n  w h o  ha v e  no 
r e f e r r i n g  p h y s i c i a n )  p a t i e n t s  s h o u l d  be 
n o t i f i e d  of the r e s u l t s  of t h e  s c r e e n i n g  by 
m a i l .

(b) R e p o r t s  in h i g h  p r o b a b i l i t y  c a t e g o r y  s h o u l d  be 
c o m m u n i c a t e d  to t h e  p a t i e n t  b y  c e r t i f i e d  mail; 
and,

(i) s h o u l d  i n d i c a t e  n e e d  for f u r t h e r
c o n s u l t a t i o n  w i t h  a p h y s i c i a n ;  and,

(ii) f o l l o w - u p  c o n t a c t  w i t h  p a t i e n t  or the 
p h y s i c i a n  s h o u l d  be m a d e  to d e t e r m i n e  
c o m p l i a n c e  w i t h  f o l l o w - u p  care.

L. F r e e  S t a n d i n g  and M o b i l e  S e t t i n g s

(1) S c r e e n i n g  m a m m o g r a p h y  m a y  ta k e  p l a c e  in no n -
t r a d i t i o n a l  r a d i o l o g y  s e t t i n g s  w h e r e  t h e r e  may not
be a p h y s i c i a n  in a t t e n d a n c e .

(2) M a m m o g r a p h y  o f f e r e d  m u s t  f o l l o w  a l l  o f  the
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p r e v i o u s l y  m e n t i o n e d  g u i d e l i n e s  w i t h  s t r i c t  
a d h e r e n c e  to d o c u m e n t e d  p r o t o c o l s .

3. S T A N D A R D :  A N T E P A R T U M  U L T R A S O U N D

A. I n t r o d u c t i o n :  T h e s e  g u i d e l i n e s  h a v e  b e e n  d e v e l o p e d  for
u s e  by p r a c t i t i o n e r s  p e r f o r m i n g  o b s t e t r i c a l  u l t r a s o u n d  
s t u d i e s .  In s o m e  c a s e s ,  s p e c i a l i z e d  a n d / o r  a d d i t i o n a l  
s t u d i e s  m a y  be n e c e s s a r y .  W h i l e  it is n o t  p o s s i b l e  to 
d e t e c t  a l l  s t r u c t u r a l  c o n g e n i t a l  a n o m a l i e s  w i t h  
d i a g n o s t i c  u l t r a s o u n d ,  a d h e r e n c e  to t h e  f o l l o w i n g  
g u i d e l i n e s  w i l l  m a x i m i z e  t h e  p o s s i b i l i t y  of  d e t e c t i n g  
m a n y  f e t a l  a b n o r m a l i t i e s .  A  l i m i t e d  e x a m i n a t i o n  is 
a c c e p t a b l e  in c l i n i c a l  e m e r g e n c i e s  b u t  a n y  l i m i t e d  
e x a m i n a t i o n s  s h o u l d  be d o c u m e n t e d  as s u c h  in the m e d i c a l  
r e c o r d .

B. E q u i p m e n t :  T h e  f o l l o w i n g  u l t r a s o u n d  p r o b e s  a r e  
r e c o m m e n d e d :

(1) T r a n s a b d o m i n a l  s c a n n i n g :  3 to 5 m H z  t r a n s d u c e r  
(probe). For o b e s e  p a t i e n t s ,  2 to 2 . 2 5  m H z  
t r a n s d u c e r s  m a y  be u sed;

(2) T r a n s v a g i n a l  s c a n n i n g :  5 mHz or h i g h e r  t r a n s d u c e r .

C. M e t h o d :  R e a l  ti m e  s c a n n i n g  w i t h  as l o w  a p o w e r  s e t t i n g
as p o s s i b l e  to o b t a i n  t h e  n e c e s s a r y  d i a g n o s t i c  
i n f o r m a t i o n  is to be used.

D. D o c u m e n t a t i o n :  A r e c o r d  o f  t h e  e x a m i n a t i o n  i n c l u d i n g  a
p e r m a n e n t  r e c o r d  of t h e  u l t r a s o u n d  i m a g e s  a n d  w r i t t e n  
r e p o r t  a r e  to be i n c l u d e d  in the p a t i e n t ' s  m e d i c a l  
r e c o r d .  A n y  l i m i t a t i o n  or e x c l u s i o n  of i m a g e s  s h o u l d  be 
d o c u m e n t e d  in the w r i t t e n  r e p o r t  or s u p p l e m e n t .

(1) I m a g e s  to be r e c o r d e d  a r e  o u t l i n e d  in F b e l o w  as the 
m i n i m u m  to be i n c l u d e d  az p a r t  of t h e  r e c o r d .  In 
c a s e s  w h e r e  an a b n o r m a l i t y  is s u s p e c t e d ,  a d d i t i o n a l  
i m a g e s  s h o u l d  be r e c o r d e d  if the i m a g e s  m o r e  c l e a r l y  
d e m o n s t r a t e  the a r e a  o f  s u s p i c i o n .

(2) I m a g e s  s h o u l d  be l a b e l l e d  w i t h  p a t i e n t  n ame, date, 
a n d  s i t e  e x a m i n a t i o n .  O r i e n t a t i o n  of t h e  s c a n  may 
be  i n c l u d e d  if th i s  m o r e  c l e a r l y  d e m o n s t r a t e s  an 
a b n o r m a l  or n o r m a l  a r ea.

E. C o m m u n i c a t i o n

(1) A w r i t t e n  r e p o r t  of t h e  f i n d i n g s  s h o u l d  b e  a v a i l a b l e  
to the r e f e r r i n g  p h y s i c i a n  w i t h i n  a r e a s o n a b l e  time 
p e r i o d .  T h i s  p e r i o d  o f  time is d e f i n e d  u n d e r  the
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f o l l o w i n g  p r i n c i p l e s  w i t h  the r e a l i z a t i o n  th a t  
c e r t a i n  f i n d i n g s  m a y  r e q u i r e  i m m e d i a t e  c l i n i c a l  
a t t e n t i o n .

(a) A n y  r e s u l t s  w h i c h  m a n d a t e  i m m e d i a t e  i n t e r v e n t i o n  
or t r e a t m e n t  by t h e  r e s p o n s i b l e  p h y s i c i a n  
n e c e s s i t a t e  d i r e c t  and i m m e d i a t e  v e r b a l  
c o m m u n i c a t i o n  b e t w e e n  the r a d i o l o g i s t  and the 
r e s p o n s i b l e  p h y s i c i a n .

(b) F i n d i n g s  of a l e s s  u r g e n t  n a t u r e  m a y  be 
c o m m u n i c a t e d  by i n d i r e c t  m e a n s  s u c h  as mail, 
r e c o r d e d  m e s s a g e s ,  c o m p u t e r  p r i n t o u t s ,  or FAX.
In e v e r y  i n s t a n c e ,  the t i m e  t a k e n  to  t r a n s f e r  
i n f o r m a t i o n  s h a l l  n o t  u n r e a s o n a b l y  d e l a y  
t r e a t m e n t  of a c o n d i t i o n  s u s p e c t e d  b y  a n t e p a r t u m  
o b s t e t r i c a l  u l t r a s o u n d .

(2) A n y  l i m i t a t i o n s  of t h e  e x a m i n a t i o n  s h o u l d  be
d e s c r i b e d  w i t h  f o l l o w - u p  s t u d i e s  s u g g e s t e d  w h e n  
a p p r o p r i a t e .

F. E x a m i n a t i o n  p r o t o c o l s

(1) F i r s t  t r i m e s t e r  (The f o l l o w i n g  p a r a m e t e r s  s h o u l d  be 
i n c l u d e d  as a m i n i m u m  to be a n a l y z e d  and r e c o r d e d  as 
p a r t  of a s t a n d a r d  a n t e p a r t u m  o b s t e t r i c a l  u l t r a s o u n d  
e x a m i n a t i o n .  A n y  a b n o r m a l i t i e s  s h o u l d  be  i n c l u d e d  
on  t h e  r e c o r d e d  f i l m e d  i m a g e s  and be i n c l u d e d  in the 
r a d i o l o g y  report.)

(a) G e s t a t i o n a l  s a c  a n a l y s i s  (to be u s e d  w h e n  no 
f e t a l  p o l e  is v i s u a l i z e d )

(i) l o c a t i o n  of s a c  w i t h i n  u t e r u s
(ii) m e a s u r e m e n t  of  sac for e s t i m a t e  of m e a n  sac 

d i a m e t e r
(iii) the p r e s e n c e  or a b s e n c e  of a y o l k  sac

(b) E m b r y o / f e t a l  p o l e  a n a l y s i s

(i) c r o w n / r u m p  l e n g t h  m e a s u r e m e n t  to be used 
w h e n  v i s u a l i z e d  for f e t a l  g e s t a t i o n a l  age 
u n t i l  the b i p a r i e t a l  d i a m e t e r  c a n  be 
a c c u r a t e l y  m e a s u r e d

(ii) b i p a r i e t a l  d i a m e t e r  to be u s e d  for f e tal 
g e s t a t i o n a l  a g e  in l a t e  s t a g e s  o f  f i r s t  
t r i m e s t e r  w h e n  a c c u r a t e  m e a s u r e m e n t  is 
p o s s i b l e .

(iii) n u m b e r  of e m b r y o s  p r e s e n t

(c) F e t a l  v i a b i l i t y  d o c u m e n t a t i o n -  T h e  v i a b i l i t y  of
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t h e  f e t u s  s h o u l d  be c o n f i r m e d  b y  r e a l  time 
o b s e r v a t i o n  o f  f e t a l  h e a r t  m o t i o n -  (In gen e r a l ,  
h e a r t  m o t i o n  c a n  he s e e n  at 7 w e e k s  wi t h  
t r a n s a b d c m i n a l  s c a n n i n g  at 6 w e e k s  w i t h  
t r a n s v a g i n a l  s c a n n i n g . )

(d) U t e r i n e / a d n e x a l  a n a l y s i s  i n c l u d e s  d o c u m e n t i n g  
t h e  f o l l o w i n g :

(i) u t e r i n e  w a l l  a b n o r m a l i t i e s
(ii) c e r v i c a l  a b n o r m a l i t i e s

(iii) a d n e x a ]  a b n o r m a l i t i e s

(2) S e c o n d  a n d  t h i r d  t r i m e s t e r s

(a) F e t a l  v i a b i l i t y  d o c u m e n t a t i o n  - R e a l  time 
o b s e r v a t i o n  of f e t a l  c a r d i a c  a c t i v i t y  a n d / o r  
f e t a l  m o t i o n  is n e c e s s a r y  for c o n f i r m a t i o n  of 
v i a b i l i t y .  A b n o r m a l i t i e s  o f  f e t a l  h e art 
r a t e / r h y t h m  a r e  to be r e p o r t e d .

(b) F e t a l  p r e s e n t a t i o n / l i e  - I m a g e s  and r e p o r t  to 
d o c u m e n t  f e t a l  p o s i t i o n .

(c) F e t a l  n u m b e r  - if a m u l t i p l e  g e s t a t i o n  is 
p r e s e n t ,  t h e  f o l l o w i n g  i n f o r m a t i o n  s h o u l d  be 
d o c u m e n t e d :

(i) a m n i o t i c  m e m b r a n e s  (if p r e s e n t )
(ii) n u m b e r  a n d  l o c a t i o n  of  p l a c e n t a  (-ae)

(iii) f e t a l  s i z e  c o m p a r i s o n
(iv) f e t a l  g e n d e r  (if v i s u a l i z e d )

(d) E s t i m a t e  of a m n i o t i c  f l u i d  v o l u m e  (increased, 
d e c r e a s e d ,  or n o r m a l )  s h o u l d  b e  reported.

(e) A n a l y s i s  of f e t a l  a n a t o m y  i n c l u d e s ,  but s h o u l d  
n o t  be l i m i t e d  to, the f o l l o w i n g :

(i) A b n o r m a l i t i e s  s h o u l d  be  d o c u m e n t e d  on 
f i l m e d  i m a g e s  a n d  r e p o r t e d  in the 
r a d i o l o g y  r e p ort.

(ii) A n a l y s i s  of the f o l l o w i n g  r e g i o n s  wi l l  
d e t e c t  m a n y  s t r u c t u r a l  c o n g e n i t a l  
a b n o r m a l i t i e s  b u t  a d d i t i o n a l  or 
s p e c i a l i z e d  s t u d i e s  m a y  b e  n e c e s s a r y .
A r e a s  i n c l u d e :
1 . c e r e b r a l  v e n t r i c l e s
2 . p o s t e r i o r  f o s s a
3. f e t a l  s p i n e
4. h e a r t
5. s t o m a c h
6 . r e n a l  r e g i o n s
7. u m b i l i c a l  c o r d  i n s e r t i o n
8 . a b d o m i n a l  w a l l
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9. b l a d d e r ,  a n d  
1 0 . limbs.

(f) A n a l y s i s  of the p l a c e n t a  i n c l u d e s  t h e  
f o l l o w i n g :

(i) l o c a t i o n  a n d  p o s i t i o n  r e l a t i v e  to the 
i n t e r n a l  c e r v i c a l  os

(ii) a p p e a r a n c e

(g) A n a l y s i s  of the u m b i l i c a l  c o r d  i n c l u d e s  the 
f o l l o w i n g :

(i) e s t a b l i s h i n g  t h e  p r e s e n c e  of a t h r e e  
v e s s e l  c o r d  if s t a g e  of d e v e l o p m e n t  al l o w s  
(i.e. e a r l y  s e c o n d  t r i m e s t e r  e x a m i n a t i o n s  
m a y  be l i m i t e d  as s m a l l  c o r d  s i z e  m i g h t  
not a l l o w  f o r  v i s u a l i z a t i o n )

(h) U t e r i n e / a d n e x a l  e v a l u a t i o n  i n c l u d e s  
d o c u m e n t i n g  the f o l l o w i n g :

(i) u t e r i n e  w a l l  a b n o r m a l i t i e s
(ii) c e r v i c a l  a b n o r m a l i t i e s

(iii) a d n e x a l  a b n o r m a l i t i e s

G. A s s e s s m e n t  of g e s t a t i o n a l  a g e  - In g e n e r a l  t h e  m o s t
a c c u r a t e  a g e  is b a s e d  o n  t h e  e a r l i e s t  s t u d y . G e s t a t i o n a l  
a g e  d e t e r m i n a t i o n  f r o m  s u b s e q u e n t  u l t r a s o u n d  e x a m i n a t i o n s  
s h o u l d  be c o m p a r e d  to the i n i t i a l  u l t r a s o u n d  g e s t a t i o n a l  
age.

(1) F i r s t 't r i m e s t e r  g e s t a t i o n a l  a g e  is to be d e t e r m i n e d  
by:

(a) m e a n  g e s t a t i o n a l  s a c  d i a m e t e r  (when no  f etal 
p o l e  is v i s u a l i z e d )

(b) c r o w n / r u m p  l e n g t h  ( when f e t a l  p o l e  is 
v i s u a l i z e d )

(c) b i p a r i e t a l  d i a m e t e r  (when a c c u r a t e  m e a s u r e m e n t  
is p o s s i b l e  in l a t e r  s t a g e s  of f i r s t  t r i m e s t e r )

(2) S e c o n d  t r i m e s t e r  g e s t a t i o n a l  age a s s e s s m e n t  
i n c l u d e s :

(a) a g e  is c a l c u l a t e d  b y  h e a d  c i r c u m f e r e n c e
m e a s u r e m e n t / b i p a r i e t a l  d i a m e t e r  and f e m u r  
l e n g t h  u s i n g  s t a n d a r d  tables.

(3) T h i r d  t r i m e s t e r  g e s t a t i o n a l  a g e  a s s e s s m e n t  includes:
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(a) a g e  is c a l c u l a t e d  b y  m e a s u r e m e n t  of b i p a r i e t a l  
d i a m e t e r / h e a d  c i r c u m f e r e n c e ,  f e m u r  l e n g t h  and 
a b d o m i n a l  c i r c u m f e r e n c e  u s i n g  s t a n d a r d  tables.

H. G r o w t h  p a r a m e t e r s  —  F o r  a n a l y s i s  of  a p p r o p r i a t e  f e t a l  
g r o w t h ,  the f o l l o w i n g  g r o w t h  p a r a m e t e r s  a r e  to be 
m e a s u r e d  and c o m p a r e d  to s t a n d a r d  t a b l e s  and, when 
a v a i l a b l e ,  e a r l i e r  u l t r a s o u n d  e x a m i n a t i o n s .

(1) S e c o n d  t r i m e s t e r  g r o w t h  p a r a m e t e r s  i n c l u d i n g :

(a) b i p a r i e t a l  d i a m e t e r
(b) h e a d  c i r c u m f e r e n c e
(c) f e m u r  l e n g t h

(2) T h i r d  t r i m e s t e r  g r o w t h  p a r a m e t e r s  m e a s u r e d  and 
c o m p a r e d  to s t a n d a r d  t a b l e s  i n c l j d i n g :

(a) e s t i m a t e  of f e t a l  w e i g h t
(b) a n a l y s i s  of  a b d o m i n a l  c i r c u m f e r e n c e  

( c o m p a r i s o n  w i t h  h e a d  c i r c u m f e r e n c e  and/or 
s t a n d a r d  t a b l e s  m a y  a l l o w  the d e t e c t i o n  of 
g r o w t h  r e t a r d a t i o n ) .

(c) b i p a r i e t a l  d i a m e t e r
(d) h e a d  c i r c u m f e r e n c e
(e) f e m u r  l e n g t h

4. S T A N D A R D :  O U T P A T I E N T  A N G I O G R A P H Y .

A. O u t p u t  a n g i o g r a p h y  is n o w  c o n s i d e r e d  s a f e  a n d  f e a s i b l e  
for m a n y  p a t i e n t s  if a p p r o p r i a t e  p r e c a u t i o n s  are taken. 
T h i s  r e p r e s e n t s  s i g n i f i c a n t  c o s t  s a v i n g s  as w e l l  as 
g r e a t e r  c o n v e n i e n c e  for p a t i e n t s  a n d  h e a l t h  c e r e  
p r o v i d e r s .

(1) D e f i n i t i o n  of O u t p a t i e n t  A n g i o g r a p h i c  P r o c e d u r e s .  
T h e  f o l l o w i n g  p r o c e d u r e s  c a n  b e  c o n s i d e r e d  for 
o u t p a t i e n t  a n g i o g r a p h i c  st u d y :

A b d o m i n a l  a o r t o g r a p h y
P e r i p h e r a l  (runoff] a r t e r i o g r a p h y
T h o r a c i c  a o r t o g r p a h v
R e n a l  and m e s e n t e r i c  a r t e r i o g r a p h y
H e a d  and N e c k  a r t e r i o g r a p h y
S e l e c t i v e  e x t r e m i t y  a r t e r i o g r a p h y
P u l m o n a r y  a r t e r i o g r a p h y
S e l e c t i v e  c a t h e t e r  v e n o g r a p h i c  s t u d i e s  (i.e., r e n a l  

v e n o g r a p h y ,  g o n a d a l  v e n o g r a p h y ,  a n d  t e s t i c u l a r  
v e i n  e m b o l i z a t i o n )

O t h e r  a n g i o g r a p h i c  s t u d i e s  m a y  be c o n s i d e r e d  for
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o u t p a t i e n t  p r o c e d u r e s  if d e e m e d  m e d i c a l l y  
a p p r o p r i a t e

(2) P a t i e n t  S e l e c t i o n .  P a t i e n t s  c o n s i d e r e d  as
c a n d i d a t e s  for o u t p a t i e n t  a n g i o g r a p h i c  p r o c e d u r e s  
s h o u l d  m e e t  t h e  f o l l o w i n g  c r i t e r i a :

(a) A  m e d i c a l  h i s t o r y  s h o u l d  be a v a i l a b l e ,
i n c l u d i n g  i n d i c a t i o n s  for p r o c e d u r e ,  l i s t  of 
c u r r e n t  m e d i c a t i o n ,  a l l e r g i e s ,  and p r i o r  
r e l e v a n t  s u r g i c a l  p r o c e d u r e s .

(b) T h e  p a t i e n t  m u s t  h a v e  a r r a n g e m e n t s  m a d e  for
t r a n s p o r t a t i o n  h o m e ,  p r e f e r a b l y  w i t h  a f a m i l y  
m e m b e r  or a n e i g h b o r ,  r a t h e r  t h a n  by ta x i  or 
in the c o m p a n y  o f  s o m e o n e  u n f a m i l i a r  w i t h  the 
p a t i e n t .  D u e  to m e d i c a t i o n s  a d m i n i s t e r e d  
d u r i n g  the p r o c e d u r e s ,  it is n e c e s s a r y  that 
the p a t i e n t  n o t  t r a n s p o r t  h i m s e l f / h e r s e l f  
h o m e , and

(c) T h e  p a t i e n t  or f a m i l y  m e m b e r  s h o u l d  be
a b l e  to a r r a n g e  for the p a t i e n t ' s  c a r e  a f ter 
t h e  p r o c e d u r e ;  i.e., d u e  to s e d a t i o n  u s e d  
d u r i n g  the a n g i o g r a p h i c  p r o c e d u r e ,  the p a t i e n t  
s h o u l d  n o t  be l e f t  u n a t t e n d e d .  If the p a t i e n t  
l i v e s  alone, it is p r e f e r a b l e  for a f a m i l y  
m e m b e r  or n e i g h b o r  to a t t e n d  the p a t i e n t  for at 
l e a s t  8 h o u r s  a f t e r  t h e  t i m e  o f  d i s c h a r g e ,  and

(d) T h e  p a t i e n t ' s  m e n t a l  s t a t u s  s h o u l d  be intact; 
c o n f u s e d  or i m p a i r e d  p a t i e n t s  s h o u l d  be 
s t r o n g l y  c o n s i d e r e d  for an i n p a t i e n t  p r o c e d u r e  
u n l e s s  c a r e f u l  a r r a n g e m e n t s  c a n  be m a d e  for 
c l o s e  o b s e r v a t i o n  p o s t - p ^ o c e d u r e .

B. R e l a t i v e  C o n t r a - I n d i c a t o n s  to O u t p a t i e n t  A n g i o g r a p h y

P a t i e n t s  w i t h  any of the f o l l o w i n g  are c o n s i d e r e d  at 
i n c r e a s e d  r i s k  for o u t p a t i e n t  a n g i o g r a p h y  a n d  a n  i n p a t i e n t  
p r o c e d u r e  m a y  be i n d i c a t e d :

(1) P o o r l y  c o n t r o l l e d  h y p e r t e n s i o n  (i.e., d i a s t o l i c  
p r e s s u r e  g r e a t e r  t h a n  100 mm/ H g )  as t h e s e  p a t i e n t s  
h a v e  a h i g h e r  i n c i d e n c e  o f  h e m a t o m a  a n d  b l e e d i n g  
c o m p l i c a t i o n s  at g r o i n  p u n c t u r e  s i t e s .

(2) A b n o r m a l  renal f u n c t i o n  b e c a u s e  o f  t h e  p o t e n t i a l  for 
f u r t h e r  d e t e r i o r a t i o n  of  r e n a l  f u n c t i o n  a f t e r  
e x p o s u r e  to c o n t r a s t  m e d i a .

(3) A b n o r m a l  c o a g u l a t i o n  p a r a m e t e r s ,  e l e c t r o l y t e  
a b n o r m a l i t i e s  or s i g n i f i c a n t  a n e m i a s .
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(4) A d v a n c e d  a g e  ( g r e a t e r  t h a n  75 ye a r s )  b e c a u s e  of the 
p o t e n t i a l  for i n c r e a s e d  c o m p l i c a t i o n s .  O l d e r  
p a t i e n t s  m a y  be c o n s i d e r e d  a p p r o p r i a t e  c a n d i d a t e s  for 
o u t p a t i e n t  a n g i o g r a p h i c  p r o c e d u r e s ,  b u t  o n l y  a f t e r  
c a r e f u l  s c r u t i n y  of  the o t h e r  c r i t e r i a .  If t h e r e  are 
n o  o t h e r  s i g n i f i c a n t  o r g a n  s y s t e m  a b n o r m a l i t i e s  and 
the p a t i e n t  has a r e s p o n s i b l e  a d u l t  a v a i l a b l e  for 
o b s e r v e d  c a r e  p o s t - p r o c e d u r e ,  o u t p a t i e n t  a n g i o g r a p h y  
m a y  b e  a p p r o p r i a t e .

(5) W h e n  o b s e r v a t i o n  by  a r e s p o n s i b l e  a d u l t  c a n n o t  be 
s a t i s f a c t o r i l y  a r r a n g e d  p o s t - d i s c h a r g e  f r o m  the 
o u t p a t i e n t  p r o c e d u r e .

(6 ) T r a v e l  ti m e  g r e a t e r  t h a n  o n e  hour f r o m  t h e  o u t p a t i e n t  
a n g i o g r a p h i c  f a c i l i t y ;  t h e s e  p a t i e n t s  m a y  be s t u d i e d  
o n  a n  o u t p a t i e n t  b a s i s  b u t  s h o u l d  be  e n c o u r a g e d  to 
a r r a n g e  an o v e r n i g h t  s t a y  c l o s e  to the f a c i l i t y  or 
n e a r b y  h o s p i t a l  to a l l o w  for p r o m p t  m a n a g e m e n t  of 
d e l a y e d  c o m p l i c a t i o n s  s h o u l d  t h e y  o c c u r .

(7) D i a b e t i c s  are n o t  n e c e s s a r i l y  e x c l u d e d  f r o m  
o u t p a t i e n t  p r o c e d u r e s ;  h o w e v e r ,  c a u t i o n  s h o u l d  be 
t a k e n  to i n s u r e  t h a t  t h e i r  r e n a l  f u n c t i o n  is normal, 
t h a t  t h e y  a r e  s a t i s f a c t o r i l y  h y d r a t e d  p r i o r  to and 
post--procedure, a n d  t h a t  a p p r o p r i a t e  a r r a n g e m e n t s  for 
i n s u l i n  m a n a g e m e n t  a r e  m a d e  p r i o r  to the p r o c e d u r e .

C. P a t i e n t  C a r e

T h e  f o l l o w i n g  are o f f e r e d  as m i n i m a l  g u i d e l i n e s  for 
p a t i e n t  c a r e  r e l a t e d  to o u t p a t i e n t  a n g i o g r a p h i c  
p r o c e d u r e s .  R e g a r d l e s s  o f  the s e t t i n g ,  a l l  a n g i o g r a p h i c  
p r o c e d u r e s  s h o u l d  c o n f o r m  to u s u a l  and a c c e p t e d  
t e c h n i q u e s .

(1) P r e - p r o c e d u r e  C a r e

(a) T h e  c l i n i c a l  h i s t o r y  s h o u l d  be r e v i e w e d  by the 
p h y s i c i a n  to i n s u r e  th a t  the i n d i c a t i o n s  for the 
s t u d y  a r e  a p p r o p r i a t e .  P r i o r  a n g i o g r a p h i c  and 
o t h e r  p e r t i n e n t  r a d i o g r a p h i c  s t u d i e s  s h o u l d  be 
r e v i e w e d .  In p a t i e n t s  u n d e r g o i n g  p e r i p h e r a l  
v a s c u l a r  e v a l u a t i o n ,  i n i t i a l  a s s e s s m e n t  w i t h  non- 
i n v a s i v e  s t u d i e s  w i t h  r e c o r d i n g  o f  a n k l e  and 
b r a c h i a l  p r e s s u r e s  is r e c o m m e n d e d .

(b) L i s t  of c u r r e n t  m e d i c a t i o n s  s h o u l d  b e  a v a i l a b l e ;  
the p a t i e n t s  s h o u l d  be e n c o u r a g e d  to b r i n g  their 
m e d i c a t i o n s  w i t h  them.

(c) A p p r o p r i a t e l y  d o c u m e n t e d  i n f o r m e d  c o n s e n t  s h o u l d  
be o b t a i n e d .
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(d) I n i t i a l  a s s e s s m e n t  s h o u l d  i n c l u d e  r e c o r d i n g  of 
v i t a l  signs, a s s e s s m e n t  of p e r i p h e r a l  p u l s e s  and 
r e v i e w  of l a b o r a t o r y  p a r a m e t e r s .

(e) L a b o r a t o r y  e v a l u a t i o n  m a y  be a p p r o p r i a t e  as 
m e d i c a l l y  i n d i c a t e d  a n d  this m a y  i n c l u d e  
h e m o g l o b i n ,  h e m a t o c r i t ,  c r e a t i n i n e ,  e l e c t r o l y t e s  
a n d  c o a g u l a t i o n  p a r a m e t e r s .

D. P r o c e d u r e  C a r e

(1) A l l  a r t e r i o g r a p h i c  p a t i e n t s  w h o  are at h i g h  risk 
s h o u l d  h a v e  c a r d i a c  m o n i t o r i n g  t h r o u g h o u t  the 
p r o c e d u r e .

(2) A l l  a r t e r i o g r a p h i c  p a t i e n t s  s h o u l d  h a v e  i n t r a v e n o u s  
a c c e s s  m a i n t a i n e d  t h r o u g h o u t  the p r o c e d u r e  for 
a d m i n i s t r a t i o n  of m e d i c a t i o n s  and f l u i d  
r e s u s c i t a t i o n .

E. P o s t - p r o c e d u r e  C a r e

(1) P a t i e n t s  w i t h  a r t e r i a l  c a t h e t e r i z a t i o n  s h o u l d  be 
m o n i t o r e d  for a m i n i m u m  o f  four h o u r s  a f t e r  the 
p r o c e d u r e .  A l l  p a t i e n t s  s h o u l d  h a v e  p o s c - p r o c e d u r e  
m o n i t o r i n g  of v i t a l  s i g n s ,  a s s e s s m e n t  of p u n c t u r e  
s i t e  a n d  d i s t a l  p u l s e s .  P a t i e n t s  u n d e r g o i n g  head and 
n e c k  a r t e r i o g r a p h y  a l s o  s h o u l d  h a v e  m o n i t o r i n g  of 
n e u r o l o g i c  f u n c t i o n .  M o n i t o r i n g  s h o u l d  be i n c r e a s e d  
to s i x  h o u r s  in p a t i e n t s  w i t h  h y p e r t e n s i o n ,  or t h ose 
w i t h  a h e m a t o m a  p o s t - p r o c e d u r e .

(2) A s s e s s m e n t  p r i o r  to d i s c h a r g e  s h o u l d  i n c l u d e  
e v a l u a t i o n  of p u n c t u r e  s i t e ,  d i s t a l  p u l s e s  and v i t a l  
s i g n s .  V i t a l  s i g n s  a n d  p u l s e s  s h o u l d  be u n c h a n g e d  
f r o m  t h e  ti m e  of a d m i s s i o n ;  any s i g n i f i c a n t  c h a n g e  
p r e c l u d e s  d i s c h a r g e .  T h e  p a t i e n t  s h o u l d  be  e v a l u a t e d  
by t h e  ar.giographer or d e s i g n a t e d  n u r s e / t e c h n o l o g i s t  
p r i o r  t o  d i s c h a r g e .  T h e  p a t i e n t  s h o u l d  be a m b u l a t e d  
a nd t h e  p u n c t u r e  s i t e  c h e c k e d  for b l e e d i n g  and 
h e m a t o m a  p r i o r  to d i s c h a r g e .

(3) A p h y s i c i a n  s h o u l d  be a v a i l a b l e  to h a n d l e  p a t i e n t
p r o b l e m s  or q u e s t i o n s  f o r  24 h o u r s  p o s t - p r o c e d u r e .

(4) A c c e s s  to i n p a t i e n t  c a r e  s h o u l d  be a v a i l a b l e  for
p a t i e n t s  w h o  h a v e  u n e x p e c t e d  c o m p l i c a t i o n s  or r e q u i r e  
f u r t h e r  p r o c e d u r e s  at t h e  c o m p l e t i o n  of the 
a n g i o g r a p h i c  study.

F. Communication
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(1) A n y  r e s u l t s  w h i c h  m a n d a t e  i m m e d i a t e  i n t e r v e n t i o n  or 
t r e a t m e n t  by the r e s p o n s i b l e  p h y s i c i a n  n e c e s s i t a t e  
d i r e c t  a n d  i m m e d i a t e  v e r b a l  c o m m u n i c a t i o n  b e t w e e n  
t h e  r a d i o l o g i s t  and t h e  r e s p o n s i b l e  p h y s i c i a n .  T h i s  
s h o u l d  b e  d o c u m e n t e d .

(2) R e p o r t i n g  of l e s s  u r g e n t  f i n d i n g s  m a y  be 
c o m m u n i c a t e d  by i n d i r e c t  m e a n s  s u c h  as m ail, 
r e c o r d e d  m e s s a g e s ,  c o m p u t e r  p r i n t  o u t s  or FAX. In 
e v e r y  i n s t a n c e  t h e  t i m e  it t a k e s  to t r a n s f e r  
i n f o r m a t i o n  s h a l l  n o t  u n r e a s o n a b l y  d e l a y  the 
t r e a t m e n t  of a c o n d i t i o n  s p e c i f i c a l l y  d i a g n o s e d  on 
t h e  a n g i o g r a m .  T h e  r e p o r t  s h o u l d  b e  d o c u m e n t e d  in 
t h e  X - r a y  r e c ord.

G. I n d i c a t i o n s  for A d m i s s i o n

T h e  d e c i s i o n  to a d m i t  a p a t i e n t  a f t e r  a n  o u t p a t i e n t  
a n g i o g r a p h i c  p r o c e d u r e  is at t h e  d i s c r e t i o n  of  the 
p h y s i c i a n .  T h e  f o l l o w i n g  s h o u l d  be c o n s i d e r e d  as 
i n d i c a t i o n s  for a d m i s s i o n .

(1) C o m p l i c a t i o n  r e s u l t i n g  f r o m  t h e  a n g i o g r a p h i c  
p r o c e d u r e  i n c l u d i n g  a n y  s i g n i f i c a n t  c h a n g e  in p u l s e  
in the a f f e c t e d  e x t r e m i t y ,  n e u r o l o g i c  c h a n g e s ,  
p e r s i s t e n t  b l e e d i n g ,  or p e r s i s t e n t  n a u s e a  and 
v o m i t i n g  p o s t - p r o c e d u r e ;  or

(2) S i g n i f i c a n t  f i n d i n g s  o n  d i a g n o s t i c  a n g i o g r a p h y  
w a r r a n t i n g  f u r t h e r  t h e r a p y  t h a t  w o u l d  n e c e s s i t a t e  
i n p a t i e n t  a d m i s s i o n  is a l s o  a r e a s o n a b l e  i n d i c a t i o n  
f o r  a d m i s s i o n ;  or

(3) A d m i s s i o n  at the t i m e  of t h e  s t u d y  is e n c o u r a g e d  if 
p r o b l e m s  are s u s p e c t e d  or arise.

H. T h e  A n g i o g r a p h i c  F a c i l i t y

(1) T h e  h i g h e s t  p o s s i b l e  q u a l i t y  i m a g i n g  e q u i p m e n t
s h o u l d  b e  a v a i l a b l e  for all o u t p a t i e n t  a n g i o g r a p h y  
p r o c e d u r e s .  T h i s  s h o u l d  i n c l u d e  h i g h  r e s o l u t i o n  
i m a g e  i n t e n s i f i e r ,  t e l e v i s i o n  c h a i n  and s t a n d a r d  
a r t e r i o g r a p h i c  f i l m i n g  c a p a b i l i t i e s  to i n c l u d e  r a p i d  
s e r i a l  f i l m s  of at l e a s t  14 i n c h e s  in d i a m e t e r .  
D i g i t a l  s u b t r a c t i o n  c a p a b i l i t i e s  a r e  h i g h l y  
d e s i r a b l e  as t h e y  a l l o w  d e c r e a s e d  c o n t r a s t  v o l u m e s  
a n d  less c a r d i o v a s c u l a r  d i s t u r b a n c e s  d u r i n g  
a n g i o g r a p h y .

(2) T h e r e  m u s t  be a d e q u a t e  f a c i l i t i e s  for c a r d i a c  
m o n i t o r i n g  a n d  for c a r d i a c  r e s u s c i t a t i o n .
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(3) E v e r y  a n g i o g r a p h i c  f a c i l i t y  s h o u l d  h a v e  the
a p p r o p r i a t e l y  t r a i n e d  p e r s o n n e l  to p r o v i d e  p r o p e r  
p a t i e n t  c a r e  and o p e r a t i o n  of t h e  e q u i p m e n t .

I. Q u a l i t y  I m p r o v e m e n t

O u t p a t i e n t  p r o c e d u r e s  s h o u l d  be m o n i t o r e d  as p a r t  of the 
o v e r a l l  q u a l i t y  i m p r o v e m e n t  p r o g r a m  o f  t h e  f a c i l i t y .  
I n c i d e n c e  of  c o m p l i c a t i o n s  and u n e x p e c t e d  a d m i s s i o n s  
s h o u l d  b e  r e c o r d e d  and p e r i o d i c a l l y  r e v i e w e d  for the 
o p p o r t u n i t y  to i m p r o v e  care. T h e  i n c i d e n c e  o f  d e l a y e d  
a d m i s s i o n  (i.e., a d m i s s i o n s  t h a t  b e c o m e  n e c e s s a r y  after 
d i s c h a r g e  f r o m  the o u t p a t i e n t  f a c i l i t y )  s h o u l d  be less 
t h a n  2 % f o r  p r o b l e m s  or c o m p l i c a t i o n s  r e l a t e d  to 
a n g i o g r a p h y .  T h i s  d a t a  s h o u l d  be c o l l e c t e d  in a m a n n e r  
w h i c h  c o m p l i e s  w i t h  s t a t u t o r y  and r e g u l a t o r y  p e e r  r e v i e w  
p r o c e d u r e s  in o r d e r  to p r o t e c t  the c o n f i d e n t i a l i t y  of the 
p e e r  r e v i e w  data.

5. S T A N D A R D :  P E R F O R M A N C E  O F  A D U L T  B A R I U M  E N E M A  E X A M I N A T I O N S .

A. I N T R O D U C T I O N :  E x a m i n a t i o n  of the c o l o n  by  b a r i u m  e n ema 
p r o c e d u r e  o f  p r o v e n  e f f i c a c y .  T h e  g o a l  of t h e  r a d i o l o g i c  
e x a m i n a t i o n  is to e s t a b l i s h  the p r e s e n c e  a n d  n a t u r e  of 
d i s e a s e  b y  p r o d u c i n g  t h e  o p t i m u m  q u a l i t y  s t u d y  at the 
m i n i m u m  r a d i a t i o n  d o s e  n e c e s s a r y .  T h e  f o l l o w i n g  s t a n d a r d  
is for p e r f o r m a n c e  of the b a r i u m  e n e m a  in a d u l t  p a t i e n t s .

B. I N D I C A T I O N S :  T h e  i n d i c a t i o n s  for b a r i u m  e n e m a
e x a m i n a t i o n  inc l u d e ,  b u t  a r e  n o t  l i m i t e d  to, s u s p e c t e d  
n e o p l a s m s ,  d i v e r t i c u l a r  d i s e a s e  and i n f l a m m a t o r y  b o w e l  
d i s e a s e .  H o w e v e r ,  the b a r i u m  e n e m a  m a y  b e  h e l p f u l  in 
d i a g n o s i n g  a l m o s t  all d i s e a s e  s t a t e s  i n t r i n s i c a l l y  or 
e x t r i n s i c a l l y  a f f e c t i n g  the colon. H i s t o r y  a n d  s y m p t o m s  
s e r v i n g  as i n d i c a t i o n s  for the b a r i u m  e n e m a  e x a m i n a t i o n  
i n c l u d e  a b d o m i n a l  p a i n ,  d i a r r h e a ,  c o n s t i p a t i o n ,  b l e e d i n g ,  
a n e m i a ,  a b d o m i n a l  m a s s e s ,  i n t e s t i n a l  o b s t r u c t i o n ,  fever 
or s e p s i s ,  p o l y p o s i s  s y n d r o m e s ,  and a p e r s o n a l  or 
f a m i l i a l  h i s t o r y  of c o l o n  n e o p l a s m ,  a n d  h i s t o r y  of 
p r e v i o u s  n e o p l a s m .

C. P H Y S I C I A N  Q U A L I F I C A T I O N S :  E x a m i n a t i o n s  m u s t  be
p e r f o r m e d  b y  or u n d e r  the d i r e c t  s u p e r v i s i o n  of a 
l i c e n s e d  p h y s i c i a n  at the site. T h e  p h y s i c i a n  s h o u l d  
h a v e  t h e  f o l l o w i n g  q u a l i f i c a t i o n s :

(1) T h e  p h y s i c i a n  s h a l l  h a v e  s p e n t  a m i n i m u m  o f  t h ree 
m o n t h s  in d o c u m e n t e d  f o r m a l  t r a i n i n g  in the 
p e r f o r m a n c e  and i n t e r p r e t a t i o n  of g a s t r o i n t e s t i n a l  
f l u o r o s c o p y  in an a p p r o v e d  r e s i d e n c y  t r a i n i n g  
p r o g r a m ,  and
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(2) T h e  p h y s i c i a n  s h a l l  h a v e  d o c u m e n t e d  t r a i n i n g  and 
u n d e r s t a n d i n g  of the p h y s i c s  of  d i a g n o s t i c  
r a d i o l o g y ,  a n d  the e q u i p m e n t  n e e d e d  to p r o d u c e  the 
i m a g e s .  T h i s  s h o u l d  i n c l u d e  c o n v e n t i o n a l  p l a i n  f i l m  
r a d i o l o g y ,  t o m o g r a p h y ,  f l u o r o s c o p y ,  f i l m - s c r e e n  
c o m b i n a t i o n s ,  c o n v e n t i o n a l  and d i g i t a l  i m a g e  
p r o c e s s i n g ,  a n d  the p r o c e s s i n g  a n d  d e v e l o p m e n t  of 
f i l m s .  In a d d i t i o n ,  the p h y s i c i a n  m u s t  be f a m i l i a r  
w i t h  the p r i n c i p l e s  of r a d i a t i o n  p r o t e c t i o n ,  the 
h a z a r d s  of r a d i a t i o n  e x p o s u r e  to b o t h  p a t i e n t  and 
r a d i o g r a p h i c  p e r s o n n e l ,  a n d  t h e  m o n i t o r i n g  
r e q u i r e m e n t s .

C e r t i f i c a t i o n  by the A m e r i c a n  B o a r d  of R a d i o l o g y  or 
A m e r i c a n  O s t e o p a t h i c  B o a r d  of R a d i o l o g y  is 
c o n s i d e r e d  p r o o f  of a d e q u a t e  p h y s i c i a n  t r a i n i n g .

D. R A D I O L O G I C A L  T E C H N O L O G I S T S :  F u l l  s t a t e  l i c e n s u r e  is
r e q u i r e d .  Q u a l i f i c a t i o n s  for t e c h n o l o g i s t s  p e r f o r m i n g  
g a s t r o i n t e s t i n a l  r a d i o g r a p h y  s h o u l d  be  in c o m p l i a n c e  w i t h  
e x i s t i n g  o p e r a t i n g  p r o c e d u r e s  or m a n u a l s  at the i m a g i n g  
f a c i l i t y  a n d  in c o m p l i a n c e  w i t h  t h e  c u r r e n t  A C R  p o l i c y  
s t a t e m e n t  t h a t  f l u o r o s c o p y  b y  a t e c h n o l o g i s t  is l i m i t e d  
to a p o s i t i o n i n g  or l o c a l i z i n g  p r o c e d u r e .

E. E Q U I P M E N T  A N D  Q U A L I T Y  C O N T R O L

(1) E x a m i n a t i o n s  s h o u l d  be p e r f o r m e d  w i t h  f l u o r o s c o p i c  
i m a g e  i n t e n s i f i c a t i o n  a n d  r a d i o g r a p h i c  e q u i p m e n t  
m e e t i n g  all a p p l i c a b l e  f e d e r a l  a n d  s t a t e  r a d i a t i o n  
s t a n d a r d s .

(2) E a c h  i m a g i n g  f a c i l i t y  s h o u l d  h a v e  d o c u m e n t e d  
p o l i c i e s  a n d  o p e r a t i o n s  for m o n i t o r i n g  a n d  
e v a l u a t i n g  the e f f e c t i v e  m a n a g e m e n t ,  s a f e t y ,  and 
o p e r a t i o n  of i m a g i n g  e q u i p m e n t .  T h e  q u a l i t y  c o n t r o l  
p r o g r a m  s h o u l d  be d e s i g n e d  to m i n i m i z e  p a t i e n t ,  
p e r s o n n e l  a n d  p u b l i c  r a d i a c i o n  r i s k s  and m a x i m i z e  
the q u a l i t y  of the d i a g n o s t i c  i n f o r m a t i o n .

(3) A t  l e a s t  a n n u a l l y ,  e q u i p m e n t  p e r f o r m a n c e  s h o u l d  be 
m o n i t o r e d  a n d  a q u a n t i t a t i v e  d o s e  d e t e r m i n a t i o n s  
s h o u l d  be c o n d u c t e d  by a q u a l i f i e d  m e d i c a l  r a d i a t i o n  
p h y s i c i s t .

(4) T h e r e  s h o u l d  be r e v i e w  of the s t a n d a r d s  for 
e q u i p m e n t  and r a d i a t i o n  s a f e t y  t h a t  a r e  c u r r e n t l y  
r e c o g n i z e d  by s u c h  n a t i o n a l  o r g a n i z a t i o n s  as the 
N a t i o n a l  C o u n c i l  on R a d i a t i o n  P r o t e c t i o n  ( N C R P ) , the 
N a t i o n a l  E l e c t r i c a l  M a n u f a c t u r e r s  A s s o c i a t i o n
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( N E M A ) , t h e  A m e r i c a n  A s s o c i a t i o n  of P h y s i c i s t s  n 
M e d i c i n e  (A A P M ), the A m e r i c a n  C o l l e g e  of M e d i c a l  
P h y s i c i s t s  (ACMP) or o t h e r  a p p r o p r i a t e  f e d e r a l  and 
s t a t e  r e g u l a t o r y  bodies.

F. C O L O N  P R E P A R A T I O N :  T h e  p r e p a r a t i o n  s h o u l d  c o n s i s t  of any 
e f f e c t i v e  c o m b i n a t i o n  of d i e t a r y  r e s t r i c t i o n ,  h y d r a t i o n ,  
o s m o t i c  l a x a t i v e s ,  c o n t a c t  l a x a t i v e s  and c l e a n s i n g  
e n e m a s .  T h i s  s h o u l d  r e s u l t  in a c o l o n  w h i c h  is free of 
f e c a l  m a t e r i a l  a n d  e x c e s s  fluid. In c e r t a i n  c l i n i c a l  
s i t u a t i o n s ,  p r e p a r a t i o n  m a y  be  l i m i t e d  or o m i t t e d .

G. E X A M I N A T I O N  P R E L I M I N A R I E S

(1) A n  a p p r o p r i a t e  m e d i c a l  h i s c o r y  s h o u l d  be a v a i l a b l e .

(2) T h e  b a r i u m  e n e m a  tip s h o u l d  b e  i n s e r t e d  by a 
p h y s i c i a n ;  or a r a d i o l o g i c a l  t e c h n o l o g i s t ,  or a 
p r o f e s s i o n a l  n u r s e  t r a i n e d  in e n e m a  t i p  i n s e r t i o n .
A r e t e n t i o n  c u f f  m a y  be used. It s h o u l d  be i n f l a t e d  
c a r e f u l l y .

H. E X A M I N A T I O N  T E C H N I Q U E :  T h e  f o l l o w i n g  e x a m i n a t i o n
d e s c r i p t i o n s  m a y  be m o d i f i e d  b y  t h e  p h y s i c i a n  to p r o d u c e  
e x a m i n a t i o n s  of e q u a l  or g r e a t e r  q u a l i t y .  T h e  p h y s i c i a n  
s h o u l d  m o d i f y  a n y  or all p a r t s  of t h e  e x a m i n a t i o n  as 
w a r r a n t e d  b y  c l i n i c a l  c i r c u m s t a n c e s  a n d  the c o n d i t i o n  of 
the p a t i e n t .

(1) S i n g l e - c o n t r a s t  e x a m i n a t i o n :  T h e  f o l l o w i n g  is
p r e s e n t e d  as an e x a m p l e  of t h e  s i n g l e - c o n t r a s t  
e x a m i n a t i o n .

(a) B a r i u m  s u s p e n s i o n  o f  a p p r o x i m a t e l y  1 5 - 2 0 %  
w e i g h t / v o l u m e .

(b) K i l o v o l t a g e  of 100 K V P  or g r e a t e r  ( d e p e n d i n g  on 
t h e  p a t i e n t ' s  size) d u r i n g  f i l m i n g .

(c) M a n u a l  or m e c h a n i c a l  c o m p r e s s i o n  of all 
a c c e s s i b l e  s e g m e n t s  of t h e  c o l o n  d u r i n g  
f l u o r o s c o p y .

(d) S p o t  f i l m s  s h o u l d  d e m o n s t r a t e  all s e g m e n t s  of 
t h e  c o l o n  in p r o f i l e  w h i c h  a r e  n o t  r o u t i n e l y  
v i s u a l i z e d  on o v e r h e a d  films.

(e) O v e r h e a d  f i l m s  to i n c l u d e  f r o n t a l  a n d  o b l i q u e  
v i e w s  of  the e n t i r e  f i l l e d  co l o n ,  an 
a n g l e d - b e a m  v i e w  of  the s i g m o i d  c o l o n ,  and a 
l a t e r a l  v i e w  of the r e c tum.

(f) A p o s t - e v a c u a t i o n  f i l m  is r e c o m m e n d e d .
(g) T h e  q u a l i t y  c o n t r o l s  s p e c i f i c  to t h i s  s t u d y  

a r e :
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(i) E a c h  a c c e s s i b l e  s e g m e n t  of the c o l o n  is 
s e e n  in c o m p r e s s i o n  d u r i n g  f l u o r o s c o p y ,  
and

(ii) E a c h  s e g m e n t  of t h e  e n t i r e  c o l o n  is s e e n  
w i t h o u t  o v e r l a p ,  and

(iii) R a d i o g r a p h i c  t e c h n i q u e  s h o u l d  a t t e m p t  to 
p e n e t r a t e  all s e g m e n t s  of the b a r i u m  
f i l l e d  colon.

(2) D o u b l e - c o n t r a s t  E x a m i n a t i o n .  T h e  f o l l o w i n g  is
p r e s e n t e d  as an e x a m p l e  of t h e  d o u b l e - c o n t r a s t
e x a m i n a t i o n :

(a) H i g h  d e n s i t y  (80% w e i g h t / v o l u m e  or greater) 
b a r i u m  s u s p e n s i o n  c o m m e r c i a l l y  p r e p a r e !  
s p e c i f i c a l l y  for t h i s  e x a m i n a t i o n .

(b) K i l o v o l t a g e  of 90 K V P  or g r e a t e r  ( d e p e n d i n g  on 
t h e  p a t i e n t ' s  size).

(c) B a r i u m  s u s p e n s i o n  a n d  r o o m  air (or c a r b o n  
d i o x i d e )  a r e  i n t r o d u c e d  u n d e r  f l u o r o s c o p i c  
c o n t r o l  to a c h i e v e  a d e q u a t e  c o a t i n g  and 
d i s t e n t i o n  of the e n t i r e  c o J o n ,  I n t r a v e n o u s  or 
i n t r a m u s c u l a r  g l u c a g o n  m a y  b e  a d m i n i s t e r e d  to 
f a c i l i t a t e  b o w e l  d i s t e n t i o n  and p a t i e n t  
c o m f o r t .

(d) T h e  c o l o n  s h o u l d  be  e x a m i n e d  f l o u r o s c o p i c a l l y  
d u r i n g  t h e  c o u r s e  of t h e  e x a m i n a t i o n .

(e) S o m e  c o m b i n a t i o n  of f i l m s  s h o u l d  be t a ken to 
a t t e m p t  to d e m o n s t r a t e  all ot  the s e g m e n t s  of 
the c o l o n  in d o u b l e - c o n t r ^ o c . A s u g g e s t e d  list 
of p o s s i b l e  v i e w s  w o u l d  i n c l u d e  the following:

(i) S p o t  f i l m s  of tue. r e c t u m ,  s i g m o i d  colon,
f l e x u r e s  and c e c u m  in d o u b l e - c o n t r a s t .

(ii) L a r g e  f o r m a t  f i l m s  i n c l u d i n g  p r o n e  and
s u p i n e  v i e w s  t h e  e n t i r e  co l o n ,  an
a n g l e d  v i e w  of he s i g m o i d  c o l o n  and a 
l a t e r a l  v i e w  o f  t h e  r e c tum.

(iii) B o t h  l a t e r a l  d e c u b i t u s  v i e w s  of the e n t i r e  
c o l o n  u s i n g  a h o r i z o n t a l  b e a m  (a w e d g e  
f i l t e r  is r e c o m m e n d e d . )

(f) T h e  q u a l i t y  c o n t r o l s  s p e c i f i c  to the d o u b l e­
c o n t r a s t  s t u d y  are:

(i) C o m p l e t e  b a r i u m  c o a t i n g  of the e n t i r e
c o l o n  has b e e n  a c h i e v e d ,  and

(ii) T h e  c o l o n  is w e l l  d i s t e n d e d  w i t h  gas, and
(iii) A n  a t t e m p t  is m a d e  to s e e  e a c h  s e g m e n t  of

th e  c o l o n  in d o u b l e - c o n t r a s t  o n  at least 
two f i l m s  t a k e n  in d i f f e r e n t  p o s i t i o n s .
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I. B A R I U M  E N E M A  Q U A L I T Y  C O N T R O L S .  T h e  f o l l o w i n g  q u a l i t y  
c o n t r o l s  s h o u l d  be a p p l i e d  to a l l  b a r i u m  e n e m a  
e x a m i n a t i o n s :

(1) W h e n  e x a m i n a t i o n s  a r e  c o m p l e t e d ,  p a t i e n t s  s h o u l d  be 
h e l d  in t h e  f l u o r o s c o p i c  a r e a  u n t i l  f i l m s  ha\ b e e n  
c h e c k e d  b y  t h e  p h y s i c i a n .

(2) P o o r l y  e x p o s e d  or p o s i t i o n e d  f i l m s  s h o u l d  be 
r e p e a t e d  as n e c e s s a r y .

(3) A n  a t t e m p t  s h o u l d  be m a d e  to r e s o l v e  q u e s t i o n a b l e  
r a d i o l o g i c  f i n d i n g s  b e f o r e  t h e  p a t i e n t  l e a ves. 
R e p e a t e d  f l u o r o s c o p y  of t h e  p a t i e n t  s h o u l d  be 
p e r f o r m e d  as n e c e s s a r y .

(4) W h e r e  s u f f i c i e n t  f o l l o w - u p  i n f o r m a t i o n  c a n  be 
o b t a i n e d ,  the f o l l o w i n g  is s u g g e s t e d  for a q u a l i f y  
c o n t r o l  p r o g r a m :

(a) C o r r e l a t e  r a d i o l o g i c a l ,  e n d o s c o p i c  and 
p a t h o l o g i c  f i n d i n g s  w h e r e  a v a i l a b l e .

J. Q U A L I T Y  I M P R O V E M E N T

(1) P r o c e d u r e s  s h o u l d  be s y s t e m a t i c a l l y  m o n i t o r e d  and 
e v a l u a t e d  as p a r t  of t h e  o v e r a l l  q u a l i t y  i m p r o v e m e n t  
o f  t h e  f a c i l i t y .  M o n i t o r i n g  s h o u l d  i n c l u d e  the 
e v a l u a t i o n  of the a c c u r a c y  of r a d i o l o g i c  
i n t e r p r e t a t i o n s  as w e l l  as t h e  a p p r o p r i a t e n e s s  of 
t h e  e x a m i n a t i o n .

(2) I n c i d e n c e  of c o m p l i c a t i o n s  and a d v e r s e  e v e n t s  s h o u l d  
b e  r e c o r d e d  a n d  p e r i o d i c a l l y  r e v i e w e d  in o r d e r  to 
i d e n t i f y  o p p o r t u n i t i e s  to i m p r o v e  p a t i e n t  care. T h e  
d a t a  s h o u l d  be c o l l e c t e d  in a m a n n e r  w h i c h  c o m p l i e s  
w i t h  s t a t u t o r y  and r e g u l a t o r y  p e e r  r e v i e w  p r o c e d u r e s  
in o r d e r  to p r o t e c t  the c o n f i d e n t i a l i t y  o f  the peer 
r e v i e w  d ata.

K. B A R I U M  E N E M A  R E P O R T :  T h e  r e p o r t  s h o u l d  d e s c r i b e  the
n a t u r e ,  n u m b e r  and l o c a t i o n  of or e x t e n t  o f  l e s i o n s  in 
t h e  c o l o n .  A n y  l i m i t a t i o n s  of t h e  r a d i o l o g i c  e x a m i n a t i o n  
s h o u l d  be d e s c r i b e d  and a d d i t i o n a l  s t u d i e s  s h o u l d  be 
s u g g e s t e d  w h e n  a p p r o p r i a t e .

L. C O M M U N I C A T I O N  W I T H  R E F E R R I N G  P H Y S I C I A N :

(1) Any results which mandate immediate intervention or
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t r e a t m e n t  by t h e  r e s p o n s i b l e  p h y s i c i a n  n e c e s s i t a t e  
d i r e c t  a n d  i m m e d i a t e  v e r b a l  c o m m u n i c a t i o n  b e t w e e n  
t h e  r a d i o l o g i s t  a n d  the r e s p o n s i b l e  p h y s i c i a n .  T h i s  
s h o u l d  b e  d o c u m e n t e d .

(2) F i n d i n g s  of le s s  u r g e n t  n a t u r e  m a y  b e  c o m m u n i c a t e d  
by i n d i r e c t  m e a n s  s u c h  as mail, r e c o r d e d  m e s s a g e s ,  
c o m p u t e r  p r i n t o u t s  or FAX. In e v e r y  i n s t a n c e  the 
t i m e  it t a k e s  to t r a n s f e r  i n f o r m a t i o n  s h a l l  not 
u n r e a s o n a b l y  d e l a y  the t r e a t m e n t  of a c o n d i t i o n  
d i a g n o s e d  o n  the b a r i u m  e n e m a  exam.
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T.12 § 7002 COURT P R O C E D U R E C h. 215

professional" in  the  fifth sentence and subst itu ted "chair" for “cha irman" fo llow ing 
“pres ide as" in  the s ixth sentence.

Subsect ion (b): Subst itu ted “$50.00, w ith  the super io r  court c lerk" for “$25.00, 
w ith  the court adm in is tra tor" fo l low ing “fee o f ”.

Subsect ion (c): Subst itu ted "superior court c lerk" for “court adm in is t ra tor” pre­
ced ing "shall, w ith ia30" and “lay persons” for “ la ym en” fo l low ing .“l is t of 12" in  the 
first sentence, inserted "or superior cuurt c lerk" fo l low ing “adm in istrator" in the 
second sentence, subst ituted “pres id ing ju d g e ” for “court adm in is t ra tor” fo l low ing 
“decided by the" in  the th ird sentence, and “susper ior court clerk" for "court adm in ­
istrator" near the beg in n in g  of the fifth sentence and added the  s ixth sentence.

Subsect ion (d): In se r ted  "by the state" fo l low ing “compensated" in  the first sen­
tence.

E f f e c t iv e  date o f  1991 (Adj. Sess.) am en dm e n t .  See note set out preced ing 
§ 7001 of this t it le .

§ 7003. P ro c e d u re s  o f a rb itra tio n  p an e l; p rac tic e  guideline.'!
(a) The claim shall be subm itted to the  a rb itra tion  panel in an in­

form al m anner and under such procedural ru les  as may be laid down 
by the suprem e court, provided th a t s tr ic t  adherence to the technical 
ru les of procedure and evidence applicable in the case of ju ry  tria ls 
shall not be requ ired . Discovery shall be governed by the Vermont 
Rules of Civil P rocedure. All testim ony shall be under oath, and the 
rig h t to subpoena w itnesses and evidence shall obtain as in.all pro­
ceedings conducted in the  superior court; The r ig h t of cross-exam ­
ination shall obtain  as to all w itnesses and parties, and such cross- 
exam ination shall be conducted in a a  orderly; dignified m anner, sub­
je c t to the control of the judicial referee . All parties  shall be entitled , 
individually o r th rough  counsel, to m ake opening and closings s ta te ­
m ents. A tra n sc rip t of the hearings shall be kep t by a court reporter. 
The judicial re fe ree  shall re ta in  custody of any exhibits adm itted  as 
evidence. - . «

/  (b) P ractice guidelines duly established by professional organiza­
tions of health  care  providers, by licensed hospitals, or by quality  
assurance-program s, recognized by s ta te  law shall be adm issible as 
evidence on the  question of w hether the  responden t m et or failed to 
m eet the applicable s tandard  of care.— Added 1975, No. 248 (Adj. 

\^Sess.), § 1; am ended 1991, No 160 (Adj. Sess.), § 46.
History

1991 (Adj. Sess.) am en dm e n t .  Added “practice gu ide l ines" fo l low ing “panel" in 
the section catch l ine , des ignated the ex ist ing prov is ions of the section as subsec. (a) 
and added subsec. (b).

E f f e c t iv e  da te o f  1991 (Adj. Sess.) am en dm e n t .  See note set out preced ing 
§ 7001 of this t it le .





Cookbook Medicine
A  n e w  federal health 

a g e n c y  to establish 

g uidelines for t h e  

practice of m e d i c i n e  

started o u t  w i t h  h i g h  

h o p e s  that it c a n  h e l p  

l o w e r  t h e  nation's 

h e a l t h  care bill. B u t  big 

s a v i n g s  s e e m  unlikely.

B Y  JULIE K O S T E R U T Z

O rganized med ic ine  reacted dys­
peptical ly 13 years ago when 
Congress created a federal agen­
cy to monitor new trends in m ed ­

ical technology and knowledge and to set 
gu ide l ines for appropriate practice.

T o  the American Med ica l Association 
(AM A ) , the move "opened up the spec­
ter of the feds saying w ha t ’s med ica lly  
appropriate," said John R . Ball, execu­
tive vice president o f  the Amer ican  C o l ­
lege of Physicians, who had worked for a 
Public Hea lth Service precursor to the 
mon ito r ing agency.

Doctors have long h3d a name for such 
outside intervention: cookbook m ed i ­
c ine . Ask ing doctors to practice accord­
ing to a formula, part icularly ones pro­
mu lgated by government functionaries, 
they felt, was akin to asking Julia C h i l d  to 
consult Betty Crocker.

M ed ica l specialty societies for years 
have vo luntari ly convened experts to p ro ­
nounce on the state o f  the art in  their 
f ie ld. T h e  Amer ican Academy of Pediat­
rics had p ioneered the idea as early as the 
1930s. But letting the government into 
the act was another matter.

As luck wou ld have it, the A M A  and 
the med ica l devices industry, wh ich  also 
ob jected to federal oversight, found an 
important kindred spirit: the Reagan A d ­
m in istration, wh ich came into office in 
1981 be l iev ing it had a mandate to re­
strain government’s heavy hand.

I n  short order, the nu isance was 
abated. The  Center for H ea lth  Care 
Techno logy Assessment, w h ich  never 
had more than S4 m i l l io n  dollars in  its 
budget, was out of business by its third 
birthday.

But now, in a remarkable turnabout, 
Congress, the Bush Adm in is t ra t ion  and 
yes, even the A M A  are s immer ing on  the 
same burner when it comes to support 
for the Agency for Hea lth  Care Policy 
and Research (AHCPR ) ,  established by 
Congress in 1989 to de term ine “how dis­
eases, disorders and other hea lth c o nd i ­
t ions can most effectively and appropr i­
ately be diagnosed and treated.”

W ha t  caused organized m ed ic in e ’s 
conversion?

The answer is compl icated. A t its core 
are the forces that drive other profound 
changes in the health care arena: an ex­
plosion o f  technology and a simultaneous 
explosion in the cost o f  care.

Public and privatc-scctor payers now 
insist on knowing what they’re buying, 
and have hired platoons o f their own ex­
perts to scrutinize doctors’ bills and 
records to make sure the care they’re 
buying is necessary.

The medica l commun ity  itself has had 
a change of heart and has changed its 
tactics. It has seen itself second-guessed 
by a proliferation of insurance company 
and government reviewers using seem­
ingly arbitrary and sometimes secret cr i­
teria for w ithho ld ing payment.

If  treatment gu ide l ines and standards 
are being deve loped by organizations 
other than doctors’ groups anyway, it 
seemed the cho ice was either to get on 
board and have a say in their deve lop ­
ment, or be flattened on the tracks.

“Th is  is [organized medicine's] last 
chance,” said John M . Eisenberg, in ter im 
chairman o f med ic ine at the University 
o f  Pennsylvania M ed ica l School and a 
member o f  Congress’s Physician Pay­
ment Rev iew Comm iss ion . " If it doesn ’t 
participate vo luntari ly , [it w i l l be sub­
jected to] more-draconian measures."

By 1989, a new government agency to 
conduct research and convene experts, 
indeed, seemed preferable to some o f  the 
more heavy-handed cost cutting mea­
sures that Congress was consider ing in 
the area of doctors’ medicare reimburse­
ments.

But overcom ing the med ica l c om m un i ­
ty’s opposit ion was on ly a first step. Now-, 
the federal oversight agency must cope 
w ith inflated and confl ict ing expectations 
o f  doctors, researchers, lawmakers and' 
the payers o f  med ica l bills.

“O ne  of the prob lems is that each of 
the different commun it ies  looks at [the 
deve lopment of guidel ines] and sees 
something else. It's almost a Rorschach 
test," said Samuel O .  T h ic r ,  president of 
the Nat iona l Academy of Sciences's I n ­
stitute of M ed ic ine , wh ich is advising the 
assessment agency.
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In  part icular, many observers worry 
that Members o f  Congress arc expecting 
the agency to come up w ith  guidel ines 
that w i l l  eradicate all unnecessary m ed i­
cal care and save medicare b i l l ions of 
dollars. T h a t ’s not go ing lo  happen, they 
say flatly.

T h e  assessment agency must grapple 
w ith  a great deal of uncertainty about the 
comparat ive va lue and effectiveness of 
alternative med ica l treatments and pro­
cedures. Even when experts reach con ­
sensus on a gu ide l ine , observers predict, 
it is l ikely to be so broad it won't really 
affect anyone except the few doctors who 
are clearly operating outs ide the ac­
cepted norms.

Moreover , evo lv ing deve lopments in 
med ica l pract' .e and technology present 
a mov ing target. Some procedures may 
become obsolete before they have been 
ful ly studied. Others, wh ich  in it ial ly ap­
pear ineffective, may produce better re­
sults as practit ioners ga in experience in 
using them.

Ge tt ing  the w o id  out to doctors, get­
t ing them to accept the agency's findings 
and gett ing them to vo luntar i ly alter their 
everyday practices pose major cha l­
lenges. A nd  even if gu ide l ines he lp erad i­
cate inappropriate care, they may also 
induce doctors to perform more of the 
procedures that a ie  found to be effec­
t ive— thus potentia l ly dr iv ing up some 
costs.

.Another possible prob lem  is that, no 
matter what the gu ide l ines recommend, 
patients may demand someth ing other 
than what experts consider the opt imal 
treatment.

But that doesn't mean that the agen- 
iV s  quest isn't worthwh i le . “ I think there 
are very few peop le w ho have thought 
about it who d o n ’t think this is an incred­
ib ly long-overdue activity," said G a i l  R . 
W ilensky, admin istrator o f  the Hea lth  
Ca re  F inanc ing Adm in istra t ion (H CFA ) ,  
wh ich  runs the medicare and medica id 
programs.

AN UNCERTAIN SCIENCE
As the pace of technologica l change 

accelerated in the late 1970s, medica l 
specialty groups scrambled to keep their 
members up to date. A nd , as health care 
costs soared, private and pub l ic  insurers 
frantical ly sought ways to control their 
costs. Both groups tried to find ways to 
define what constituted appropriate care.

T h e  result was a prol iferation of gu ide­
lines and quality measures. Based on d if ­
ferent criter ia, some contradicted others. 
A l l  were hard to keep track of and there 
was no way to make sure doctors knew 
about them or fol lowed them.

Rev iew  standards deve loped by payer 
groups, wh ich didn't always bear the im ­

Samuel 0. Tliier, head of the Nat iona l Academy of Sciences's Institute of Modicine 
Medical practice guidel ines stir expectations that resemble " a  Rorschach test."

pr imatur of recognized experts, were 
treated as suspect by doctors w h o  saw 
them as arbitrary attempts to de lay or 
deny compensat ion . A nd  payers often 
mistrusted the specialty groups' gu id e ­
lines, wh ich  they considered self-serving.

T h e  s ituation cr ied out for order, but it 
took a wh i le  to persuade Congress to act. 
In the mid-1980s, a handfu l o f  med ica l 
researchers began pub lish ing f ind ings 
that led to the harsh conc lus ion that 
med ic ine  wasn’t nearly as much o f  a sci­
ence as many had be l ieved. Moreover , 
the researchers argued, a large c h unk  of 
the med ica l care be ing pa id for by the 
nat ion was unnecessary.

D av id  M .  Eddy , director o f  the Cen te r  
for H ea lth  Policy at Duke Univers ity , 
and John Bil lings, an independent c o n ­
sultant, decr ied the lack o f  study of 
hea lth care results in a 1988 artic le in the 
jou rna l H ea lth  A ffa i rs .

“For many important practices, the ex­
isting ev idence i. o f  such poor qual ity 
that it is v irtual ly impossib le to de te rm ine 
even what effect the practice has o n  pa­
tients, much less whether that effect is 
preferable to the outcomes that wou ld  
have occurred w ith o ther opt ions," Eddy  
and B il l ings wrote. "O u r  current abil ity 
to analyze that in format ion is pr im it ive ."

They concluded: “W e  s imp ly  do  not 
know the appropriate standard o f  care 
for some med ica l practices. T h e  care that 
is currently be ing de livered m igh t or 
m ight not be appropriate . T h e  standards 
we use to evaluate actual practice may or 
may not be the correct ones."

O th e r  research showed that accepted 
standards o f  med ic ine  vary a great deal 
from place to place, even among nearby 
cities. A  study led by John E . Wennberg , 
professor of ep id em io logy in the depart ­

ment of family med ic ine at Dar tmouth  
Med ica l Schoo l, pub lished in  77te New  
E n g lan d  J o u rn a l o f  M ed ic ine in 1989, 
found a much  higher rate o f  hospita l iza­
tion of medicare patients in Boston than 
in New  Haven .

W ennbe rg  argued that the var iat ion in 
hospital care d id  not appear to result 
from a greater amount of sickness in Bos­
ton, nor d id  it have much impact on over­
all mortal ity rates, wh ich were roughly 
the same for the medicare-aged popu la ­
tions in both cities.

Hosp ita l izat ion decisions. Wennberg 
said, seemed gu ided by a range of non- 
scientific factors. Greater hospita l use in 
Boston, for example, correlated not with 
h igher levels-of illness, but w ith a greater 
availab i li ty of hospital beds.

Extensive research by R A N D  Corp ., 
pub lished in  1987 and 1988, c ited exces­
sive performance of certa in types o f  sur­
gery. “ I f  rates of inappropriate use s im i­
lar to those we found in  the four 
procedures we studied he ld for al l proce­
dures," project I; fer Robert H .  Brook 
said, "it is not inc ice ivab le that reduc­
ing unnecessary care cou ld tr im S50 b i l ­
l ion a year from the na t ion ’s med ica l 
bill ."

Such statements captured the imag ina ­
tion of Members  of Congress and execu­
tive branch health offic ials concerned 
about con tro l l ing  medicare costs w ithou t 
incurring the polit ica l wrath o f  the ef- 
derlv. By the late 1980s, many o f  them 
could quote these studies by heart.

Somewhere along the l ine , an asser­
tion of uncerta in or ig in— that perhaps 25 
per cent o f  al l care delivered in this coun ­
try was most l ikely unnecessary— gained 
currency in  federal health po l icy  circles. 
The  prospect of painlessly t r imm ing  h u n ­
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J. Jarretl Clinton directs health (are rev iew unH 
"More literature and lets substance than expected"

dreds o f  b i ll ions of dollars from the na­
tion's health b i l l  was tantalizing.

T o  achieve suc'i a goal, it was apparent 
that money wou ld be needed for add i­
t ional research, to coordinate scientific 
literature reviews, to shepherd expert 
op in io n  to a consensus on good med ica l 
practice and to get the findings out to the 
doctors. W ho  better to pay for it than the 
federal government?

Even  before the Reagan Adm in is t ra ­
t ion left office, Wilensky’s predecessor at 
H C F A .  W i l l iam  L. Roper, was a bel iever . 
H e  pushed the agency to collect data 
from its vast medical claims and physi­
c ian peer review organizations and to 
check for variations in practice patterns 
and treatment results.

“Federa l health agencies w i l l  no 
longer focus only on financing services, 
conduct ing b iomedica l research, im p le ­
ment ing laws and administer ing bureau ­
cratic rules,” Roper wrote in the N ew  
E n g la n d  J o u rn a l o f  M edicine in N o v em ­
ber 1988. “[They] wil l also be invo lved in 
the co l lect ion of data and the distr ibution 
of in formation about health care itself.”

Congress did not require much per­
suading. A lthough some backers tried to 
dampen expectations of huge cost sav­
ings, the idea of investing m il l ions to save 
b i l l ions  was enormously appealing to its 
Members .

Even the A M A  decided that the t ime 
had come for federal assessment o f  the 
appropriateness of medical procedures. 
In  1989, as Congress considered estab­

lishing l im its to medicare's 
over all payments to doctors. 
A M A  lobbyists argued for an 
alternative approach: research 
on medical effectiveness and 
the deve lopment o f  appropri­
ate practice guidel ines.

If the deve lopment of such 
standards was entrusted to 
H C F A ,  it was feared that doc­
tors wou ld dismiss the process 
as a cost cutt ing exercise by 
government b i l l  payers, rather 
than see it as a neutral effort to 
benefit from medica l expertise.

T he  answer was to create a 
new office, wh ich almost was 
named the Agency for Health 
Care Research and Policy, unti l 
Senate aides noticed dur ing a 
late-night drafting session that 
the acronym m ight sound un ­
dignif ied.

HIGH EXPECTATIONS
E s t a b l i s h e d  w i t h i n  the  

Hea lth and H um an  Services 
Department (HHS)  as one of 
eight subunits o f  the Public 
Hea lth Service, the Agency for 

H ea lth  Care Policy and Reseaich faces a 
tall challenge: improv ing the effect ive­
ness of the nation's med ica l care.

Tha t may sound grandiose and vague, 
but Congress spelled out several specific 
ways that it was to tackle its job . A nd  it 
has prov ided much more money—SI 17 
m i l l io n  this year— than it d id  in the early 
1980s for the short-lived Center for 
H ea lth  Care  Techno logy Assessment.

In  return, the A H C P R  was ordered to 
show qu ick  results by com ing  up with 
three med ica l practice guidel ines by Jan. 
I ,  1991. (The deadline was missed, but 
the agency says that first standards are 
now  comp lete and under review.)

O n e  task is to examine the perplexing 
p rob lem  of the w ide variations in health 
care practices around the country. A n ­
other is to convene groups of experts 
from a w ide variety of backgrounds to 
deve lop  guidel ines for the treatment of 
selected health condit ions. A  third as­
s ignment is to find effective ways to dis­
sem inate its research f indings and gu ide­
lines.

In  addressing its mission, the agency 
was ordered to give priority to the study 
o f  med ica l condit ions and technology rel­
evant to medicare and med ica id patients. 
T h e  A H C P R  also must concentrate on 
topics that affect large numbers of peo­
ple or result in major health care costs.

A lready , the agency has convened 
seven panels to come up w ith  guidel ines 
for dea l ing  with cataracts, prostate d is­
ease, depression, acute or chron ic  pain,

sicklc-ccll disease, bedsores arid urinary 
incont inence .

U n l ik e  the gu ide l ines deve loped by 
med ica l specialty societies, the agency is 
mak ing an effort to reflect the views not 
just o f  special ists, but those o f  general 
p r a c t i t i o n e r s ,  nu rs es , o t h e r  “ a l l i e d  
hea lth" practit ioners, such as physical 
therapists, and health care consumers.

But deve lop ing  federal gu ide l ines 
won't be easy. T h e  agency has asked the 
Institute o f  M ed ic in e  for advice on how 
to proceed. T h e  institute's response, 
wh ich some wags have dubbed "G u id e ­
l ines for Gu ide l in es ."  dispels the not ion 
that sett ing gu ide l ines  "is a relatively 
s imple or straightforward undertaking" 
or that “ there is one right way to deve lop 
gu ide l ines ."

In add it ion  to l iterature reviews and 
testimony from medica l experts, the 
agency seeks to base its assessments on 
the patient's perspective o f  the effec­
tiveness o f  a g iven health care procedure. 
It seeks to de te rm ine not just whether 
surgery repairs an organ or removes an 
obstruct ion, but also whether it helps or 
hurts a patient's abil ity to walk, for exam­
ple, or exper ience less pain.

Th is  is already prov ing tough. "The 
key issue is that there is more l iterature 
than anybody expected, and less in it o f 
scientif ic substance than expected," said 
J. Jarrett C l in to n ,  a career pub l ic  health 
service officer w ho  is the agency's acting 
admin istrator. “A n d  there are probably 
many more opt ions for patients and phy­
sic ians to discuss than many thought."

A CRITICAL AUDIEHCE
After it comes up with guidel ines. 

C l in ton's agency, wh ich  is expected to get 
a permanent d irector in the near future, 
w i l l  face an even tougher task: persuad­
ing doctors to accept them as authorita­
tive and usefu l, and to incorporate them 
in to the way they care for patients.

T he re  are nearly 500.000 practic ing 
physicians in the Un ited  States, each with 
an ind iv id ua l iz ed  style, based on training, 
exper ience and temperament. .And a l ­
though organ ized med ic ine  has now en ­
dorsed the concept o f  practice gu ide­
lines, it doesn't mean that rank-and-file 
physic ians w i l l .

"O ne  th ing that gets physicians so u p ­
set is that they feel their competency is 
be ing  cha l lenged  and they resent that a.> 
great dea l ,” said Rep . J. Roy Row land . 
D-Ga„ a fam ily practit ioner and a m em ­
ber o f  the Energy and Commerce Sub­
comm it tee on H ea lth  and the Env iro n ­
ment.

Supporters o f  the A H C P R  hope that 
the qua l i ty  o f  the agency’s work, the 
cred ib i l i ty  o f  its panels and the breadth of 
its support in the med ica l commun ity  w i l l
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he lp . "As physicians become mo/e aware 
o f  the potential benefits of the g u id e ­
lines, they [will be] increasingly in c l in e d  
to use them,” said John T . Kelly , d irec to r  
o f  the A M A ’s office of quality assurance.

But James L. Reinertsen, pres ident of 
Park N ico lle t Med ica l Center , a large 
multi-specialty c l in ic in suburban M in n e ­
apolis , rattles off a host of reasons why 
rank-and-file physicians are l ike ly to re ­
sist guidelines.

Doctors, he said, w i l l  rebel against 
rules used as the basis for reward or p u n ­
ishment and w i l l  home in instantly o n  
their flaws. Practicing physicians also 
tend to be skeptical of experts. "Doctors  
on  the front lines tend to v iew academ ics 
w ho  haven't spent a night on cal l for 30 
years with a certain cynicism," Reinert- 
scn said.

Perhaps more important is the gap b e ­
tween what makes sense on paper and 
what makes sense in the real wor ld  o f  
practice. Reinertsen cites his c lin ic's ex ­
perience trying to implement cancer spe­
cialists' gu idel ines on mammography , 
w h ich  he said would require them to 
qu intup le  the equipment on hand. " N o ­
body ’s calculat ing the impact on  the sys­
tem." he said.

C l in to n  says his agency plans p i lot tests 
o f  its guidel ines in the hopes o f  foresta l l­
ing such problems.

Another uncertainty is how the courts 
w i l l  treat federal treatment gu ide l ines  in  
med ica l malpract ice cases. Supporters of 
gu ide l ines hope they will be v iewed as an 
acceptable standard of care that w i l l  
prove helpful in the coun room  to phys i­
cians who have followed them.

“ I f  a coun  says the guidel ines are ir r e l ­
evant" it could put a quick end to the ir  
spread, said Peter P. Budetti , d irector o f  
the Center for Hea lth Policy Research at 
George Washington University. " Y o u  
can ’t expect doctors to be tom  between 
gu ide l ines and the standards set in  the 
t o n  system."

A lthough the A H C P R  has no way to 
compe l doctors to use its gu ide l ines , bo th  
medicare and private health insurers are 
l ike ly to use the standards in mak ing  pay ­
ment decisions. Re imbursement m ay  be 
den ied for care deemed inappropr ia te , 
that is, falling outside the gu ide l ines .

Indeed, H C F A  now has a large pro ject 
under way that w i l l  eventually make pos ­
sible the computerized review o f  m e d i ­
care patients’ charts to de term ine w h e t h ­
er appropriate practice gu ide l ines have 
been followed. Unusual patterns o f  care 
by physicians wou ld be ident if ied and  the 
physicians’ medicare files w ou ld  be 
kicked out for further review, H C F A  o f ­
ficials said.

A t first blush, such an idea sounds l ike 
a physicians’ nightmare worse than c o ok ­
book medicine: computer cookbook

med ic ine . But H C F A  ch ie f 
W i lcnsky says she thinks do c ­
tors w i l l  prefer it to the system 
now  in  place, which relics on 
the competence and subjectiv­
ity of hundreds of nurse and 
doctor reviewers.

" I th ink there's a lot of in d i ­
cat ion that this w i l l be per­
ce ived as an improvement," she 
said. Moreover , in the near 
term, the computer reviews wil l 
result in few payment denials, 
she said. Instead, they mostly 
w i l l  be fed back to the physi­
cians for educational purposes.

SAVINGS UNLIKELY
Supporters o f  medical gu ide­

l i n e s  w o r r y ,  h ow e v e r ,  that 
members of Congress and em ­
ployers who are worried about 
how to pay the nation's rising 
hea lth care b i l l , are count ing on 
the standards to save a lot of 
money, and soon. As an exam­
ple, they po int to what they re­
gard as the grossly unrealistic 
dead l in e  Congress set for the 
A H C P R ’s first rules.

Asked about skyrocketing health care 
costs last November, H H S  Secretary 
Lou is W . Sull ivan said that evaluating 
med ica l procedures to "find out which 
ones work wou ld al low us to e l im inate 
and certa in ly not pay for those that are 
not effective. That w i l l certa in ly help us 
signif icantly."

As the H C F A  computer exper iment i l ­
lustrates, however, there’s an inherent 
tension between the attitudes of physi­
cians and the expectations of those who 
pay the doctor bills.

I f  practice guidel ines are too restric­
tive, they risk ignoring the very real varia­
t ions that make each patient different 
and risk undu ly  imp ing ing on the profes­
s iona l judgmen t of doctors. "What every 
doctor is keenly aware of is that [ ind iv id­
ual] patients differ from a c l in ica l point 
o f view ," as do the med ica l choices that 
they make, Ke lly  said.

G u ide l in es  w il l have to reflect the fact 
that "proper medical management re­
qu ires the flexibility to ind iv idua l ize” 
treatment, the A M A  spokesman said.

P h i l ip  Caper , a professor o f  pub l ic  po l­
icy at Dartmouth Med ica l School and 
cha irman o f the C odm an  Research 
G ro u p  Inc. in Lyme, N .H . ,  caut ioned that 
the quest for broadly accepted standards 
may prove frustrating.

"E ithe r  you have to have such over­
whe lm ing ly  persuasive scientif ic ev i­
dence . wh ich is scarce, or you have to 
have a consensus." he said. W hen  there is 
strong consensus, he argued, a gu ide l ine

The American Medical Association's John T. Kelly 
"Physicians w i l l  be incl ined to use guidel ines."

is redundant. I f  consensus is weak, 
“you ’ll come up w ith protocols so broad 
they w i l l  have l itt le inf luence on the 
ma instream o f doctors."

Caper  said the ma jor prob lem in m ed i­
c ine is not the “one guy w ho ’s off-the- 
w a l l .” but the vast uncerta inty that exists 
as tc what constitutes good practice in 
ma instream med ic ine .

In fact, the differences in doctors' 
styles o f  practice that result in vastly d i f ­
ferent rates o f hospita l izat ion and costs, 
he said, can be extremely subtle and 
w ou ld  probably not be altered by most 
gu ide l ines .

The re  are other reasons why gu ide ­
l ines probably w on ’t save money. I f  they 
weed out unnecessary care, they may also 
he lp  popu lar ize effect ive procedures and 
increase patient demand .

In  add it ion , there is no reason to b e ­
l ieve that patients, for personal reasons, 
w i l l  not request more-extensive treat­
ment than gu ide l ines recommend.

Most experts agree that as long as 
some procedures aren ’t clearly ineffec­
t ive— and most seem to fall into a gray 
area— it w i l l  be hard to deny them to 
patients.

Those w ho  are look ing for cost savings 
from med ica l practice gu ide l ines very 
l ike ly w i l l  be d isappointed . "The expecta­
tions are the wrong ones," Caper  said. 
“ I t ’s a useful exercise and w i l l  result in 
better in formation , but I don't think it 
has anyth ing to do w ith cost conta inment 
at all . It  w i l l  not save a nickel." ■
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Practice Guidelines May 
Reduce Liability

State of the Art; Maine

In MAINE, a five-year experiment to 
reduce medical liability now offers 
doctors a way to lower malpractice 
premiums. The project has introduced 
practice protocols aimed at reducing 
physicians’ dependence on defensive 
medicine. Authorized by legislators in 
literally their last act o f the 1990 
session, the new guidelines are an effort 
by doctors and lay people alike to select 
standards for care ranging from 
preadmission testing to caesarean 
section procedures during delivery.

For physicians who elect to join the 
project, the protocols provide a defense 
against malpractice actions by patients, 
but may not be the basis for a suit. 
(This protection is known as an 
“ affirmative defense.” ) Some doctors 
maintain that malpractice suits have 
little to do with the actual quality o f 
care provided, and several studies bear 
these providers out.

To prevent such suits, the project 
uses explicit standards to link treat­
ment to liability, explained Gordon 
Smith, counsel for the Maine I' Ldical 
Associadon (MMA). John Makin, a 
physician and chairman o f the com­
mittee that developed the obstetrics 
and gynecology guidelines agreed; “ It 
eliminates second guessing by outside 
experts.”

In developing the protocols, the 
state’s medical and osteopathic boards 
joindy convened specialty panels to 
propose and adopt standards by rule. 
Four specialty groups— obstetrics and 
gynecology, anesthesiology, radiology 
and emergency medicine— assembled 
22 pracdce protocols. Health care 
consumers also participated in the 
panels, and patient-physician commu­
nication plays a role in every standard.

The groups’ efforts were directed at 
procedures or conditions the members

identified as being likely to promote 
defensive medicine practices or lead to 
tort liability. Rather than drafting the 
guidelines from scratch, the groups 
looked at national practice standards 
and adapted them to Maine.

According to Dan Meyer, a member 
o f the evaluation study group, this 
process led to choosing common 
practices rather than best practice 
standards that might be less familiar to 
all practitioners. New standards may 
be adopted by the medical and osteo- 
pa'hic boards as the experiment 
progresses.

As each group chose guidelines for 
its specialty area, practicing physicians

^ 2 3 2 ^ S 

“ [The protocols} 
eliminate second guessing 

by outside experts J*

were alerted to the proposed standards. 
Specialists who chose to join the 
experiment were required to declare 
their intent to do so by late last fall. For 
a specialty to become eligible for the 
project’s tort protections, half o f the 
doctors in the specialty were required 
to participate. Specialties that were 
unable to meet this benchmark would 
have been dropped from the experi­
ment. N o /

Unlike VERMONT and MINNE­
SOTA, which now require the use o f 
practice parameters, the success o f 
Maine’s project hinges on voluntary 
participation. According to Meyer, this 
approach offered physicians a greater 
degree o f involvement early on in the 
process.

As a result, doctors who supported 
the guidelines worked hard to bring 
their colleagues on board as well.

When liability protection began on 
January 1 ,1992 almost 90 percent o f 
the eligible specialists had signed cn.

Though support for the experiment 
has solidified, the legislation authoriz­
ing it met with some resistance. Sen. 
Paul Gauvreau, a key sponsor, noted 
that the law passed after “ robust legal 
debate” and added he hopes the 
inevitable test case comes early.' Trial 
lawyers opposed the law as possibly 
unconstitutional, and the state’s largest 
malpractice insurer warned its sub­
scribers o f the project's uncertain legal 
ramifications.

In response, the state’s specialty 
societies, as well as national specialty 
colleges, worked to counteract the 
insurer’s warnings. That the guidelines 
themselves were based on existing 
practice parameters aided their cause. 
“ (The groups) put known standards 
into law, doing away with the battle o f 
experts,”  MMA’s Smith argued.

Though a full evaluation is several 
years in the offing, observers expea 
that practice changes, such as fewer 
orders for neck X-rays, may be evident 
before the year is out. Both the U.S. 
General Accounting Office and the 
Rand Corporation have expressed 
interest evaluating the pro jea at some 
future date.

In addition to protecting physicians, 
the protocols offer hospitals a basis for 
updating their equipment and prac­
tices. Small, rural hospitals, say many 
observers, stand to gain the most.

“ So many [dodors in these hospi­
tals] cry wolf, that risk managers get 
blase,”  commented Richard 
Flowerdew, an anesthesiologist and 
chairman o f that specialty’s protocol 
group. The guidelines, he argued, may 
help staff physicians substantiate their 
reauests. • KL



Medicine by the book
A  gusher ofguidelines for doctors can educate patients, too

E ven the smartest physic ians with 
the best o f  in ten t ions  don't always 
make the r ight cho ices . A bo u t  20 

percen t o f  hysterectom ies and  coronary 
bypass, back and  prostate surgery, as 
w e l l  as dozens o f  o th e r  m e d ic a l  p roce ­
dures, are do ne  unnecessar i ly , o ften be ­
fore trying more  conservat ive measures. 
A n d  no one  tracks the peop le  w ho  
s h o u ld  go u nde r  the kn ife but don't.

A  ma jo r dr ive to curta i l  these m isca l­
cu la t ions  is underway . T h e  concept is 
decep t ive ly  s imp le: Fo r  a g iven med ica l 
cond i t io n ,  the var ious treatment o p ­
tions and the consequences o f  each are 
cons idered; a team o f  experts then c re ­
ates a rec ipe for treat ing the c o n d i ­
t i o n - a  "pract ice g u id e l i n e ” that c l i n i ­
c ians and surgeons can consu lt . T h e  
idea has caught f ire in the past coup le  
o f  years, dr iven  large ly by the be l ie f  that 
inapp rop r ia te  m ed ic in e  is add ing  b i l ­
l io ns  to the nat ion's b u rgeon ing  hea lth ­
care b i l l . S ince 1989, some 200 to 300 
gu ide l in es  have em ana ted  from a po t ­
pou rr i  o f  m ed ica l groups , government 
bod ies , hea lth  m a in te na nce  o rgan iza ­
t ions and th ink  tanks. T h is  spring, the 
federa l go ve rnment  served not ice That it 
stands foursquare b e h in d  the idea. T h e  
A gency  for H e a l t h  C a re  Pol icy and R e ­
search, part o f  the U .S . Pub l ic  H ea lth  
Serv ice , re leased the first three o f  12 
gu ide l in es  p lanned  this year, w ith  four 
more  to fo l low  in 1993 (table, Page 70).

Patient empowerment. T h e  results w i l l  
be w ide ly  d issem inated , and  not just to 
doctors: Consum ers  can and  shou ld  get 
them , too. W h i l e  the gu ide l in es  are 
w r it ten  for physic ians and o ther  hea lth ­
care professionals, the ir  va lue  as well- 
in fo rm ed  overv iews w i l l  be  imm ed ia te ly  
clear . “ I  th ink  most doctors prefer pa ­
t ients w ho  are in fo rm ed ,"  says James 
T o d d ,  executive v ice pres ident o f  the 
A m e r i c a n  M e d i c a l  A s s o c ia t io n .  “ A  
g u id e l in e  can h e lp  pat ients see what the 
cho ices are and work w ith  the ir  doctor 
to make a dec is io n .”

A  dec is ion in w h ic h  the pat ien t is a 
m o re  equa l pa rtner is l ik e l ie r  to produce 
better care. T h e  g o ve rnm en t ’s first three 
reports address prob lems that are ex­
traord ina r i ly  w idespread bu t that the

m e d ic a l  c o m m u n i t y ,  in  the  g o v e r n ­
ment's v iew , addresses inadequa te ly :  
u r in a r y  in c o n t i n e n c e ,  w h i c h  affects 
some 10 m i l l io n  Amer icans; pa in  contro l 
after surgery o r  trauma, and  bedsores, 
w h ich  affl ict some 1 in 3 nurs ing-home 
patients. T h e  gu ide l ines  assert, for ex­
am p le .  that ha lf  o f surgery pat ients get 
too l itt le pa in  re l ie f  afterward. A n d  sur­
veys show that as few as 1 in  10 peop le

with ur inary  in co n t in e n ce  get proper 
med ica l a t tent ion .

T h e  release o f  the federa l gu ide l ines  
has tu rned  up  the heat on  professional 
o rgan izat ions to do  l ikew ise. A  few 
groups, no tab ly  the Am e r ica n  C o l leg e  o f  
Ca rd io lo g y  and  the Am e r ic a n  H ea rt  A s ­
soc ia t ion , have long been generat ing 
gu ide l ines . N ow  they're gett ing com pa ­
ny. T h e  A m e r ic a n  A cadem y  o f Neurolo-
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drawn from  his ow n  exp e r ie n ce .T h ir te e n  
years ago, for examp le ,  Harr is  to ld pa­
t ient A n n e  H e i tm a n n ,  now  35, that she 
was a p r im e  cand id a te  for a hysterecto­
my. She had  endometr ios is , a pa in fu l 
c o nd i t io n  in  w h ic h  tissue from the l in in g  
o f  the u terus m igrates and  grows o n  o th ­
er organs in  the abdom en . But H e i tm a n n  
wanted  to have  c h i ld ren  and asked H a r ­
ris if she cou ld n ' t  avo id  the surgery. H e  
agreed to h e lp  her try, treating her c o n ­
servative ly w i th  drugs and surgery that 
d idn't destroy her ab i l ity  to have c h i l ­
d ren A n d  a l t h o ug h  he d id  remove one 
ovary, he a lso de l iv e red  Chr is topher , 
now  10, a n d  N ic ho la s ,  now  S. "W e  went 
over the o p t io n s  w ith  h im  at every turn. 
I ’m not sorry I wa ited ,” says H e i tm an n .  
w ho  f ina l ly  had a hysterectomy in M arch . 
Says Harr is : "T rea t in g  her taught me a 
lot abou t the va lu e  o f  wa it ing ."

Works in progress. L ike H e i tm a n n .  m i l ­
l ions o f  Am e r ic a n s  stand to benef it  if 
med ica l d e c is io n  mak ing  is made more 
rat iona l . Bu t gu id e l in es  d e ve lo pm en t  is 
an evo lv in g  sc ience . Somet im es  thou ­
sands o f  s tud ies  must be rev iewed and a 
consensus cra fted  after a year or more o f  
debate and  drafts. T h e  goa l is a do cu ­
ment that rises above the cacophon ic  m ix 
o f  au tho r i ta t iv e  and pedestr ian studies 
that skitter across physicians' desktops. 
Some, l ike the f lowchart gu ide l in es  from 
the H a rva rd  C om m u n i t y  H ea lth  Plan, 
are re la t ive ly  succ inct at 10 to 20 pages. 
O thers  are b o ok  length and exhaustive. 
T h e  R a n d  C o r p . ’s manua ls  o f  100-plus 
pages o n  co ronary  bypass surgery and 
ang iop lasty , for examp le , w e igh  more 
than 1,000 d if fe ren t surgical criter ia .

T h e  languag e  in a gu id e l in e  can  be 
qu ite  t e c h n ic a l- b u t s u r p r is in g lv o f t e n . i t  
isn't. E v e n  w h e n  it is. p low ing  through 
med ica iese w i l l  be w or thwh i le  i f  your 
doctors seem  u nd e c id ed  o r  less than c o n ­
fident. o v e r  w h ic h  way to go. N o t  every 
co nd i t io n  warrants  a gu ide l in e ,  though. 
T h e re  are tew op t ions  w hen  remov ing  a 
small pa tch o f  sk in cancer , for examp le , 
and thus no  n eed  to consu lt a gu ide l in e .  
O n  the o t h e r  hand , a w om an  d iagnosed 
w ith  breast cance r  w ou ld  have a strong 
in cen t ive  to get the just pub l ished  gu id e ­
l ine  f rom  the .Amer ican Co l le g e  o f  Sur­
geons o n  breast-conserving lum pec tom y  
as an a lte rna t ive  to mastectomy.

Some doctors  pe jo ra t ive ly refer to 
gu ide l in es  as "cookbook  med ic ine ."  But 
no one  expects doctors to m ind less ly fo l­
low  step-by-step instructions, and  c o n ­
sumers shou ldn ' t  want them to. E ven  
thorough gu id e l in e s  can't take excep­
t iona l pa t ien ts , or those w ith  m u lt ip le  
illnesses, in to  account . A n d  the s ign if i ­
cant ro le that cost can play is o n e  that 
gu id e l in e s  are no t  des igned to we igh .

Peop le d iagnosed  w ith  a ser ious dis-
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gy p lans to re lease five gu ide l in es  in  1992 
and 11 more  by the end  o f  199*1; the A m e r ­
ican A ca d em y  o f  A l le rg y  and  Im m u n o lo ­
gy and the A m e r ic a n  A ca d em y  o f  D e r ­
mato logy each w i l l  release at least five 
thisyear. A n d  the A M A  has jo in e d  forces 
w ith  the R a n d  C o rp .  and a c onso r t ium  of 
65 o ther  m ed ica l  groups, in c lu d in g  the 
Am er ica n  H o sp i ta l  A ssoc ia t ion , to d e ­
ve lop and  d issem ina te dozens o f "p rac ­
tice parameters ,” as the .A M A  prefers to 
ca l l them , o ve r  the next f ive years.

A Maine test. M a n y  phys ic ian groups 
hope that gu ide l in es  w i l l  h e lp  b r ing  
down ma lpract ice- insurance p rem iums . 
T h e  state o f  M a in e  is testing the no t ion . 
Some 400 M a in e  physic ians last January 
began fo l low in g  treatment gu ide l ines , 
m od if ied  from those issued by m ed ica l 
groups, for 23 med ica l procedures from 
b a r ium  enemas  to Caesarean sections. 
Researchers w i l l  track, o ve r  a five-year 
per iod , w he th e r  the gu ide l in es  lower

7  think most doctors prefer 
patients who are informed. 

A  guideline can help 
patients work with their 

doctor to make a decision.'
linrn Todd, eiecutnre vice president 
American Medical Association

the rate o f  in app rop r ia te  procedures .
“ I th ink most o f  us recogn ize that this 

is the wave o f  the future. I, for one , w e l ­
c om e  it," says Parker Harr is , a Bangor 
obstetr ic ian and gyneco log is t  w ho  adm its 
that he doesn't a lways know  w h a t ’s best 
and  be l ieves a c lear ly  w r it ten g u id e l in e  
aids bo th  doctor and  pat ien t . O v e r  sever­
al years, he he lp ed  put together M a i n e ’s 
h v s te r e c t om v  g u i d e l i n e ,  m u c h  o f  it



■  NEWS YOU CAN USE
ease or to ld they shou ld  have surgery 
need  to zero in  o n  the r ight t reatment 
as qu ick ly  as poss ib le . T h e  first step 
s hou ld  be to ask the doctor w he th e r  he 
is consu lt ing  a g u id e l in e  o r  knows o f  
one . A  yes s hou ld  be fo l lowed by a re ­
quest for a copy  to look over  toge ther 
w i th  the doctor . O r  you can o rde r  y ou r

own , absorb it and  discuss it d u r in g  a 
later visit. M a n y  H M O s  have deve loped  
the ir  own gu ide l in es  in-house rather 
than rely o n  an outs ide g roup . H M O  
patients shou ld  ask whe the r  such  g u id e ­
l ines exist.

Easy reading. T h e  fo r th com ing  feder­
al gu ide l in es  w i l l  arm  consumers  w ith 
espec ia l ly  va luab le  in fo rm a t io n  on  c om ­
m on  and vex ing cond it io ns , from  lower-

back p rob lem s  to ear in fect ions  in  c h i l ­
d ren  and  prostate troub les. A lo n g  w ith  
the d e ta i le d  gu id e l in e s  for doctors, the 
A g e n c y  fo r  H e a l t h  C a r e  P o l i c y  has 
p r in ted  s im p l i f ie d  vers ions as con sum e r  
p a m p h le t s ,  o b t a i n a b le  f rom  an  S00 
n um be r  as shown b e low . T h e  10-page 
pamph le ts  w i l l  a c com pany  a l l o f  the 
agency's future gu ide l in es .

T h e  pamph le ts  are 3 m ixed  bless ing.

GUIDELINES FOR THE ASKING
M ore  than  2 0 0 guide lines h e lp  phys ic ian s eva lu a te  d iffe ren t c ond ition s a n d  decide  
on  va riou s p rocedures . B u t anyone, n o t ju s t  doctors , can  get gu ide lines f o r  p e rs o n a l 
use. H ere a re  som e  o f  the m a jo r  ones, with in fo rm a t io n  on  ob ta in ing  them .

CANCER
B R E A S T  C A N C E R  S U R G E R Y  ( l u m ­
p e c t o m y  a s  a n  a lt e r n a t iv e  to  
m a s t e c t o m y )
I s s u e d : Ju ly  1 9 9 2  
K ey  p o in t s : W o m e n  w ith  a  lo c a liz e d  
c a n c e r  t h a t  is  f o u n d  e a r ly  a n d  is still 
s m a l l a r e  t h e  D e s t  c a n d i d a t e s  fo r  th is  
m in im a l s u rg e ry .
S o u r c e : A m e n c a n  C a n c e r  S o c i e t y  
( f r e e )

C E R V I C A L  C A N C E R
I s s u e d : C e c e m o e r  1 9 8 9  
K ey  p o in t s : A  c a n c e r  m u s t  b e  s iz e d  a n d  
i ts  s e v e n ty  " s t a g e d ."  T h e  a g g r e s s iv e ­
n e s s  o f  t r e a tm e n t . p n m a n ly  w ith s u r ­
g e ry  a n d  r a d ia t io n , d e o e n d s  o n  t h e s e  
f a c t o r s .
S o u r c e : A m e n c a n  C o l l e g e  o f  O b s t e t r i ­
c i a n s  a n d  G y n e c o l o g i s t s  (f r e e )

CHRONIC CONDITIONS
A S T H M A
I s s u e d : J u n e  1 9 9 1  
K ey  p o in t s : P r o g r e s s iv e ly  s t r o n g e r  
d r u g s  in p r e c i s e  c o m b in a t i o n s  a r e  a d ­
v is e d  a s  t h e  s y m p t o m s  o f  trn s  c h r o n i c  
i l ln e s s  g row  w o r s e . A  4 4 - p a g e  b o o k l e t  
i n c lu d e s  s t e p s  t o  d ia g n o s i s  a n d  f low ­
c h a r t s  o f  d r u g  t r e a tm e n t  o p t i o n s  fo r  
m i ld , m o d e r a t e  a n d  s e v e r e  a s t h m a . 
S o u r c e : N a t io n a l A s t h m a  E d u c a t io n  
P r o g r a m , N a t io n a l H e a r t , L u n g a n d -  
B l o o d  In s t i tu te  ( f r e e )

D I A B E T E 5  (d ia g n o s i s  a n d  t r e a tm e n t  
fo r  i n s u l i n - d e p e n d e n t  a n d  n o n - in s u li n -  
d e p e n d e n t  ty p e s )
I s s u e d : 1 9 8 8 ;  u p d a t e  d u e  Ja n u a ry  
1 9 9 3
K ey  p o in t s : D i f f e r e n t  in s u lin  p r o d u c t s  
a n d  r e g im e n s  c a n  h a v e  ra d ica lly  d if fe r ­
e n t  e f f e c t s  o n  b l o o d - s u g a r  c o n t r o l . 
T h e r a p y  m u s t  b e  c a re fu l ly  in d iv id u a l­
i z e d . Tw o 1 5 0 - p a g e  m a n u a l s  p r e s e n t  
t r e a tm e n t  g o a l s  a n d  t h e  o p t io n s  (o r  
a c h ie v in g  t h e m .
S o u r c e : A m e n c a n  D i a b e t e s  A s s o c i a ­
t i o n  ( S 1 9 . 9 5 )

HEART
A N G I O G R A P H Y  (X -ray  p r o c e d u r e  
t h a t  l o c a t e s  a n d  id e n t i f i e s  c o r o n a r y  a r ­
te ry  b l o c k a g e s )
I s s u e d : O c t o b e r  1 9 8 7  
K ey  p o in t s : T h e  p r o c e d u r e  is d e f in i te ly  
in d i c a t e d  fo r  p a t i e n t s  w ith  s e v e r e  a n g i ­
n a , o r  c h e s t  p a in , b u t  n o t  fo r t h o s e  
w ith  m i ld  “ s t a b le "  a n g in a . It s n o u ld  
n o t  b e  u s e d  a s  a  f i r s t - s t e p  s c r e e n in g  
t o o l  f o r  c o r o n a r y  a rte ry  d i s e a s e . 
S o u r c e : A m e n c a n  C o l l e g e  o f  C a r d i o l o ­
gy  ( f r e e )

a n g i o p l a s t y  ( p r o c e d u r e  t o  c l e a n  
o u t  b l o c k e d  c o r o n a r y  a r t e n e s  w ith  b a i- 
lo o n - t ip p e - d  p r o b e )

I s s u e d : 1 9 9 1

Key p o in t s : A d v is a b le  if d o t b u s t e r s  fa il 
t o  d is s o lv e  b lo c k a g e  a f te r  h e a r t  a t t a c k , 
o r  in l ie u  o f  b y p a s s  w h e n  o n e  a r te ry  is 
b l o c k e d . S h o u l d  n o t  b e  d o n e  if a  r e la ­
tively s m a l l  p a r t  o f  t h e  h e a r t  is  t h r e a t -  
e n e o  a n d  p a t i e n t  h a s  n o  s y m p t o m s . A  
1 5 0 - p a g e  m a n u a l  in c lu d e s  a  r a t in g  
s c a le  f o r a p o r o p n a t e n e s s .
S o u r c e : R a n d  C o r p . ( S 1 5 )

C A R D I A C  P A C E M A K E R S
I s s u e d : Ju ly  1 9 9 1
K ey p o in t s : M o s t  s e n o u s  n e a r t - r h y t h m  
d i s t u r b a n c e s  r e q u i r e  im p la n t in g  a  
p a c e m a k e r  e v e n  if t h e r e  a r e  n o  s y m p ­
t o m s . A  fu ll d ia g n o s t i c  w o r k - u p  is 
n e e d e d  t o  c le a r lv  e s t a b l i s h  a n d  i c e n t i -  
fy t h e  p r o b l e m .
S o u r c e : A m e n c a n  C o l l e g e  o f  C a r d i o l o ­
g y  (f r e e )

C H O L E S T E R O L
I s s u e d : Ja n u a r y  1 9 9 2  
K ey  p o in t s : T h e  le v e l o f  b l o o d  c h o t e s  - 
t e r o l s n o u l d  b e  c o n s i d e r e d  a lo n g  w ith  
o t h e r  n s k  f a c t o r s  s u c h  a s  s m o k i n g , 
fa m ily  h is t o r y  a n d  life s ty le  in  d e t e r m i n ­
in g  t h e  b e s t  t r e a tm e n t  t o  m in im iz e  
h e a r t  d i s e a s e . D n j g s  a n d  d ie t  a r e  
a m o n g  t h e  t r e a tm e n t  o p t i o n s .
S o u r c e : H a r v a rd  C o m m u n i t y  H e a l t h  
P la n  In c . ( S 5 )

WHERETO GET THEM
■ Jtg en cy  fo r  H e a lth  C a r e  Po licy  
a n d  R e s e a r c h
A H C P R  P u b l i c a t i o n s  C l e a n n g h o u s e  
P O  B o x  8 5 4 7  
S i lv e r  S p n n g . M D  2 0 9 0 7  
( 8 0 0 )  3 5 8 - 9 2 9 5

H  A m e r ic a n  A ca d em y  o l  N e u ro lo g y
2 2 2 1  U n iv e rs ity  A v e n u e . S .E .  
M i n n e a p o l i s , M N  5 5 4 1 4  
( 6 1 2 )  6 2 3 - 8 1 1 5

B  A m e r ic a n  A ca d em y  o f 
O p h th a lm o lo g y  
O r d e r  D e p a r tm e n t  
P O  B o x  7 4 2 4  
S a n  F r a n c i s c o . C A  9 4 1 2 0  
( 4 1 5 )  5 6 1 - 8 5 0 0

■ A m e r ic a n  A ca d em y  o f 
O r t h o p a e d i c  S u r g e o n s
C u s t o m e r  S e rv ic e s  
2 2 2  S .  P r o s p e c t  A v e n u e  
P a r k  R id g e , IL 6 0 0 6 8

■ A m e r ic a n  C a n c e r  S o c ie ty  
D e p a r t m e n t  C R S
P O  B o x  4 9 7 4 9  
A t la n t a . G A  3 0 3 5 9  
( 8 0 0 )  2 2 7 - 2 3 4 5

■ A m e r ic a n  C o l le g e  o f  C a r d io lo g y
A C C  G r if f i th  R e s o u r c e  L ib ra ry  
9 1 1 1  O ld  G e o r g e t o w n  R o a d

B e t h e s d a , M D  2 0 8 1 4  
( 3 0 1 )  8 9 7 - 5 4 0 0

B  A m e r ic a n  C o l le g e  o f  Em e rg en cy  
P h y s ic ia n s
S a l e s  a n d  S e r v ic e  C e n t e r  
P O  B o x  6 1 9 9 1 1  
D a l la s . TX 7 5 2 6 1  
( 2 1 4 )  5 5 0 - 0 9 1 1

■ A m e r ic a n  C o l l e g e  o f 
G a s t r o e n t e r o lo g y
c/ o D r , J a m e s  A c h o r d  
2 5 0 0  N . S t a t e  S t r e e t  
J a c k s o n , M l 3 9 2 1 6  
( 6 0 1 )  9 8 4 - 4 5 4 0

■ A m e r ic a n  C o l l e g e  o f  O b s te t r ic ia n s  
a nd  G y n e c o lo g is t s
A C O G  R e s o u r c e  C e n t e r  
4 0 9 1 2 t h  S t r e e t . S .W .
W a s h i n g t o n , D C  2 0 0 2 4

B  A m e r ic a n  C o l le g e  o f P h y s ic ia n s
6 t h  a n d  R a c e  S t r e e t s  
P h i la d e lp h i a , P A  1 9 1 0 6

B  A m e r ic a n  D ia b e t e s  A s s o c ia t io n  
1 6 6 0  D u k e  S t r e e t  
A i e x a n d n a , V A  2 2 3 1 4  
( 8 0 0 )  2 3 2 - 3 4 7 2 ,  ( 7 0 3 1 5 4 9 - 1 5 0 0

B  A m e r ic a n  P sy c h ia tr ic  A s s o c ia t io n
O f f ic e  o f  R e s e a r c h

1 4 0 0  K  S t r e e t . N .W . 
W a s h i n g t o n . D C  2 0 0 0 5

B  A m e r ic a n  U ro lo g ic a l 
A s s o c ia t io n  
H e a l t h  P o lic y  D e p t .
1 1 2 0  N . C h a r l e s  S t r e e t  
B a l t im o r e . M D  2 1 2 0 1  
( 4 1 0 )  7 2 7 - 1 1 0 0

B  C e n t e r s  f o r  D i s e a s e  C o n t r o l
M a il S t o p  A - 2 3
1 6 0 0  C l i f t o n  R o a d , N .E .
A t l a m a . G A  3 0 3 3 3

B  H a rv a rd  C om m u n i ty  H e a lth  P la n
c/o D r . L a w r e n c e  G o t t l i e b  
1 0  B r o o k l i n e  P la c e  
B r o o k l i n e . M A  0 2 1 4 6

■ N a t io n a l A s thm a  E d u c a t io n  
P r o g r a m
N H L B I in f o rm a t i o n  C e n t e r  
P O  B o x  3 0 1 0 5  
B e t h e s d a . M D  2 0 8 2 4  
( 3 0 1 )  9 5 1 - 3 2 6 0

B  R a n d  C o r p . , •
l ib r a ry  D is t r ib u t io n  S e r v ic e s  
P O  B o x  2 1 3 8  
S a n t a  M o n i c a . C A  9 0 4 0 7  
T e l e p h o n e  c r e o i t - c a r d  o r d e r s : 
( 3 1 0 )  3 9 3 - 0 4 1 1 .  e x t . 6 6 8 6
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T h e  bas ic in fo rm a t io n  on the pros and 
cons o f  var ious trea tment o p t io n s  is 
usefu l but th in . N e i t h e r  the pa in  nor 
u r in a r y - in c o n t in c n c e  p a m p h le t s  c ite  
drugs by nam e , for instance. C o n sum e rs  
eager for adv ice  that c o u ld  h e lp  them  
make a trea tment dec is ion  s ho u ld  ask 
as w e l l  for the “qu ick  r e fe ren ce ’’ gu ides 
that doctors get. T he se  are short ve r ­
s io n s—20 to 25 pages—o f  the com p le te

g u ide l in e s ,  and  w h i le  techn ica l in  parts, 
s ho u ld  be de c ip h e ra b le  to most readers. 
T h e  pa in  g u id e l in e  book le t , for exam ­
p le , discusses r e c om m end ed  dosages of 
p a in k i l l e r s  — in v a l u a b l e  to a p a t ie n t  
abou t  to have m a jo r  surgery. T h e re  is 
a lso a qu ick  reference gu id e  to easing 
acute pa in  in  c h i ld r e n  w h o  are u nde rgo ­
ing  surgery.

G u id e l in e s  won't cure  a l l the i l ls o f

Am er ican  m ed ic in e ,  nor w i l l  they guar­
antee de l ive ry  o f  the best poss ib le care. 
Some p eop le  may prefer to leave the 
decis ions up  to the ir  doctor . B u t more 
Amer icans , l ik e  A n n e  H e i tm a n n ,  want 
to know the op t io ns  and be in vo lv ed  in 
the dec is ion . I f  it helps the system work- 
a l itt le better, tha t ’s a s ide benef it . ■

By Steven Findlay
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C O R O N A R Y  B Y P A S S  S U R G E R Y
I s s u e d : M a r c n  1 9 9 1  
K ey  p o in t s : T h e  s u rg e ry  is a d v i s a b le  if 
a t  l e a s t  t h r e e  a r t e r i e s  a r e  m o r e  t h a n  
5 0  p e r c e n t  b l o c k e d , c a u s i n g  s ig n if i­
c a n t  p a in  a n d  t h r e a t e n in g  a n  im m i ­
n e n t  h e a r t  a t t a c k . It is n o t  in d i c a t e d  
w h e n  o n e  a r te ry  is  b l o c k e d  a n d  t h e r e  
a r e  n o  s y m p t o m s .
S o u r c e : A m e r i c a n  C o l l e g e  o f  C a r d i o l o ­
g y  (f r e e )

H E A R T  A T T A C K
I s s u e d : A u g u s t  1 9 9 0  
K ey  p o in t s : C l o t b u s t e r s  l ik e  T PA  a n d  
s t r e p t o k i n a s e  s h o u l d  b e  a d m in i s t e r e d  
a s  q u ic k ly  a s  p o s s i b l e  t o  p a t i e n t s  u n ­
d e r  7 0  w h o  h a v e  h a d  a  h e a r t  a t t a c k  
w ith in  t h e  p a s t  s ix  h o u r s . A n g io p la s ty  
is g e n e r a l ly  r e c o m m e n d e d  f o r  p r e v i o u s  
s t r o k e  s u f f e r e r s  a n d  o t h e r s  in e l ig ib le  
f o r  c l o t b u s t e r s .
S o u r c e : A m e n c a n  C o l l e g e  o f  C a r d i o l o ­
g y  ( f r e e )

PAIN
C H E S T  P A I N
I s s u e d : 1 9 9 0
K ey  p o in t s : S e v e r e , c r u s h in g  p a in  t h a t  
r a d ia t e s  t o  t h e  ja w , n e c k , s h o u l d e r  o r  
a rm  is  v e ry  lik e ly  a  h e a r t  a t t a c k . A  b a t ­
te ry  o f  t e s t s  t o  c o n f i rm  t h e  d ia g n o s i s  
s h o u l d  b e  p e r f o r m e d  q u ic k ly . O t h e r  
c h e s t  p a i n , e s p e c ia l ly  if c o u g h i n g  is  in ­
v o lv e d , a l s o  w a r r a n ts  a  t h o r o u g h  m e d -  
i c a lw o r k - u p .
S o u r c e : A m e n c a n  C o l l e g e  o f  E m e r g e n ­
c y  P h y s ic ia n s  ( S 5 )

P A I N  F R O M  S U R G E R Y  O R  I N J U R Y
I s s u e d : M a r c h  1 9 9 2  
K ey  p o in t s : D o c t o r s  s h o u l d  t r e a t  p o s t -  
s u r g ic a l p a m  a n d  p a in  f r o m  in ju ry  o r  
a c c i d e n t s  m o r e  a g g r e s s iv e ly ; a d d ic ­
t io n  t o  o p i a t e  p a in k i l le r s  l ik e  m o r p h in e  
is  r a r e .
S o u r c e : A g e n c y  f o r  H e a l t h  C a r e  P o lic y  
a n d  R e s e a r c h  ( f r e e )

P E L V I C  P A J N  I N  W O M E N
I s s u e d : S e p t e m b e r  1 9 8 9  
K ey  p o in t s : T h e r e  a r e  m a n y  p o s s i b l e  
c a u s e s ,  s u c h  a s  i n f e c t i o n s , c y s t s , a p ­
p e n d i c i t i s , g a s t r o in t e s t in a l i l l n e s s e s  
a n d  c a n c e r . K e y  t e s t s  a n d  s y m p t o m s  
t h a t  p e rm i t  d ia g n o s i s  a r e  l is t e d  a lo n g  
w ith  t r e a tm e n t  o p t i o n s , in c lu d in g  
h y s t e r e c t o m y .
S o u r c e : H a rv a rd  C o m m u n i t y  H e a l t h  
P la n , I n c . ($ 5 )

C A R P A L  T U N N E L  S Y N D R O M E
( n u m b n e s s ,  p a in  o r  t in g l in g  in t h e  
t h u m b  o r  f in g e r s )
I s s u e d : Ju ly  1 9 9 1
K ey  p o in t s : D r u g s  a n d  p h y s ic a l th e r a p y  
s h o u l d  b e  tr ie d  b e f o r e  s u rg e ry  e x c e p t  
w h e n  s e v e r e  n u m b n e s s  in  t h e  h a n d  in ­
d i c a t e s  p o s s i b l e  n e r v e  d a m a g e . 
S o u r c e : A m e n c a n  A c a d e m y  o f  O r t h o ­
p a e d i c  S u r g e o n s  ( f r e e )

H E R N I A T E D  D I S K ,  L O W E R  B A C K

I s s u e d : J u ly  1 9 9 1
K ey  p o in t s : S u r g e ry  is g e n e r a l ly  a  la s t  
r e s o r t . It s h o u l d  b e  d o n e  o n ly  w n e n  
p r o l o n g e d  u s e  o f  a lt e r n a t iv e s  s u c h  a s  
b a c k  e x e r c i s e s , p h y s ic a l th e r a p y  a n d  
d r u g s  h a s  fa i le d  t o  e a s e  t h e  p a in  a n d  . 
t h e  p a t i e n t 's  q u a l i ty  o f  life  is s e v e re ly  
a f f e c t e d . A  r e g im e n  o f  p r o l o n g e d  b e d  
r e s t  is  u n n e c e s s a r y .
S o u r c e : A m e n c a n  A c a d e m y  o f  O r t h o ­
p a e d i c  S u r g e o n s  ( f r e e )

MISCELLANEOUS
B E D S O R E S
I s s u e d : M a y  1 9 9 2
K ey  p o in t s : S im p l e  m e a s u r e s , s u c n  a s  
k e e p i n g  t h e  s k in  m o i s t  a n d  s h i f t in g  
b e d r i d d e n  p a t i e n t s  r e g u la r ly , c a n  p r e ­
v e n t  in i s  c o m m o n  a  ff lic t io n  o f  e ld e r ly  
p e o p l e ,  e s p e c ia l ly  t h o s e  in  n u r s in g  
n o m e s .
S o u r c e : A g e n c y  f o r  H e a l t h  C a r e  P o lic y  
a n d  R e s e a r c h  ( f r e e )—

I N F E R T I L I T Y .
I s s u e d : M a r c h  1 9 9 2  
K ey  p o in t s : B o t h  p a r t n e r s  n e e d  t o  g o  
t h r o u g h  a  b a t te ry  o f  t e s t s , a d m i n i s ­
t e r e d  in a  c e r t a in  lo g ic a l s e q u e n c e  fo r  
b e s t  r e s u l t s  a n d  to  s p a r e  p a t i e n t s  t h e  
n e e d  f o r  r e p e a t  t e s t i n g .
S o u r c e : H a rv a rd  C o m m u n i t y  H e a l t h  
P la n  I n c . ( S 5 )  ' .

U R I N A R Y  I N C O N T I N E N C E
I s s u e d : M a r c h  1 9 9 2  
K ey  p o l n t j :  S u r g e ry  is  a d v i s e d  o n ly  if 
d r u g s  a n d  p e lv i c - m u s c le  e x e r c i s e s  fa il. 

S o u r c e : A g e n c y  f o r H e a i i h  C a r e  P o lic y  
a n d  R e s e a r c h  ( f r e e )

USH&WR-BiVC C3U: Ovtcory oI Pr*cfCO 
ten. 1992 Cctoon, Ajrnncan Mtcxii AuocAUon: Pro­
be* Parameter! Ucwat*. Amencan Mecca AiscoauoA. 
May 1992: Ajwcy tor Hcatn Can Po«cy *w Rcseann. 
Rucwxae. Md; Stanoam* of Me<scj» Cv»: Tfw Camoar- 
JIM* GuWa 03 Mecca Prooc» Guoe*mei J*W Out­
come* ResaaicA. 1992 E»on. RAR f*uownw( me.. 
WM/mCon. DC.; incrvoua meccai grcuo*

A1992-93 GUIDELINE CALENDAR
7 7 if  following guidelines are due out by the end of1993. The organizations 
will put your name or a list to get a guideline when it is released.

SU M M E R 1992
C A T A R A C T S
A g e n c y  fo r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c h

E S T R O G E N  R E P L A C E M E N T  
T H E R A P Y

( f o r  m e n o p a u s a l  s y m p t o m s )  
A m e n c a n  C o l l e g e  o f  P h y s ic ia n s

P R O S T A T E  E N L A R G E M E N T
A g e n c y  f o r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c h

FALL 19 9 2 
D E P R E S S I O N
(d ia g n o s i s  a n d  n o n h o s p i t a i  t r e a t ­
m e n t  by fam ily  d o c t o r s )  A g e n c y  fo r 
H e a l t h  C a r e  P o lic y  a n d  R e s e a r c n

F E V E R  I N  C H I L D R E N
A m e r i c a n  C o l l e g e  o f  E m e r g e n c y  
P h y s ic ia n s

G L A U C O M A
A m e n c a n  A c a d e m y  o f  
O p h t h a lm o lo g y

H E A R T  F A I L U R E
(f r o m  c o r o n a r y  v a s c u la r  d is e a s e )  
A g e n c y  fo r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c h

H I V  I N F E C T I O N
(e v a lu a t io n  a n d  ea rty  t r e a tm e n t )  
A g e n c y  f o r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c h  . •

I M P O T E N C E
A m e n c a n  U r o lo g ic a l A s s o c ia t i o n

O T I T I S  M E D I A
( e a r  in f la m m a t i o n  o r  in f e c t io n  In 
c h i ld r e n ) A g e n c y  fo r H e a l t h  C a r e  
P o lic y  a n d  R e s e a r c h

P A I N
( c a n c e r  r e la t e d )  A g e n c y  fo r  H e a l t h  
C a r e  P o lic y  a n d  R e s e a r c h

P A R K I N S O N ' S  D I S E A S E
A m e n c a n  A c a d e m y  o f  N e u r o lo g y

S E I Z U R E 5
A m e n c a n  C o l l e g e  o f  E m e r g e n c y  
P h y s ic ia n s

S I C K L E  C E L L  D I S E A S E
A g e n c y  f o r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c n

S T R O K E
(r e h a b i l i t a t i o n )  A g e n c y  fo r H e a lt h  
C a r e  P o lic y  a n d  R e s e a r c h

WINTER 19 9 2 -9 3
E A T I N G  D I S O R D E R S
A m e r i c a n  P sy c h ia t r ic  A s s o c ia t i o n

G A L L S T O N E S
A m e r i c a n  C o l l e g e  o f  P h y s ic ia n s  

H E A D A C H E
(c h r o n i c  o r  m ig r a in e ) A m e n c a n  
A c a d e m y  o f  N e u r o lo g y

P R O S T A T E  C A N C E R
A m e n c a n  U ro lo g ic a l A s s o c ia t io n

SPRING 199 3
A N G I O P L A S Y T
A m e n c a n  C o l l e g e  o f  C a r d io lo g y

C A T A R A C T  S U R G E R Y
R a n d  C o r p .

D E P R E S S I O N
(in  a d u l t s , t r e a t e d  by p sy c h ia tn s t s  
a n d  p s y c h o lo g i s t s )  A m e n c a n  P s y ­
c h ia t r ic  A s s o c ia t i o n

SUMMER 19 93
A L Z H E I M E R ' S  D I S E A S E
(s c r e e n in g )  A g e n c y  fo r H e a l t h  C a r e  
P o lic y  a n d  R e s e a r c h

M A M M O G R A P H Y
A g e n c y  f o r  H e a l t h  C a r e  P o lic y  a n d  
R e s e a r c n

P E P T I C  U L C E R S
A m e n c a n  C o l l e g e  o f  
G a s t r o e n t e r o l o g y

FA LL 1993
L O W E R - B A C K  P R O B L E M S
A g e n c y  fo r  H e a l t h  C a r e  P o licy  a n d  
R e s e a r c n

S C H I Z O P H R E N I A
A m e n c a n  P s y c h ia tn c  A s s o c ia t i o n

S U B S T A N C E  A B U S E
A m e n c a n  P s y c h ia tn c  A s s o c ia t i o n

U R I N A R Y - T R A C T  I N F E C T I O N S
A m e n c a n  U r o lo g ic a l A s s o c ia t io n
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S T A T E  O F  A L A S K A
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S

(907) 465-3867 o r 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M  E  M O R A N D U M February 2, 1994

S U B J E C T :

TO:

F R O M :

Civil actions - ( H B  292( ) "R" V E R S I O N ) )

Representative Bill Hudson

/ / . v

Michael F. Ford 

Legislative Counsel

T h e  enclosed draft reflects changes agreed to by the committee at this point. There 

are three issues contained in this version of the draft that I wanted to bring the 

attention of the committee.

First, by adding the phrase "was discovered or should have been discovered by the 

exercise of reasonable diligence" to Sec. 09.10.065(a)(1) (in Sec. 4) I believe the 

committee has adopted existing law applicable to determining when the clock starts 

for purposes of application of statutes of limitation. In legal terms this date is also 

known as the date when a cause of action "accrues." Yurioff v. American H o n d a  

Motor Co.. 803 P.2d 386 (Alaska 1990). The significance of this relates to another 

section of the draft section 6. In sec. 6, the current two year statute of limitation for 

a tort suit is re-enacted as Sec. 09.10.075. This two year limit that requires a tort suit 

be brought two years from the date of accrual, or two years from when a person 

knows or should know that the person has a claim. In short, there are two almost 

identical provisions relating to accrual of an action, one contained in Sec. 4 and 

another in Sec. 6. This m a y  lead to confusion and unnecessary litigation over the 

enactment of similar provisions of law applicable to the same lawsuit. O n e  solution 

to this situation is to change Sec. 09.10.065 in a manner that leaves Sec. 09.10.075 as 

the applicable statute of limitation. This would create one two year statute for all 

tort suits, except when a shorter period is imposed under another provision of law.

This brings m e  to the second issue, again concerning sec. 4. In sec. 4, Sec. 

09.10.065(a)(1) appears to allow two years to bring a negligence action against a 

health care provider. T h e  key point here is that the committee a m e n d e d  this 

provision to allow a person two years from when the injury is discovered or should 

have been discovered to bring suit. It appears that this rolling two year period would 

be cut off by the provisions of sec. 3. Under Sec. 09.10.052(a)(3), in sec. 3, a person 

has six years from the date "of the last act alleged to have caused the person injury,



death, or property damage" to bring suit. Under this provision, I believe that a 

person negligently injured by a health care professional would have only six years 

from the date of injury to 'jring a lawsuit, not two years from the date the person 

discovers or should have discovered the injury as contemplated in sec. 4. In short, 

if the committee wishes to retain the rolling two year discovery limit for actions 

against a health care provider, then it is necessary to a m e n d  Sec. 09.10.052 in sec. 3, 

to ensure this occurs.

Third, in sec. 7 (AS 09.17.010(c)), sec. 9 (AS 09.17.020(c)), and sec. 25 (AS 09.55.- 

580(h)), I have deleted the requirement that a person be convicted of the offense and 

substituted language regarding attempting, committing, or fleeing the commission of 

the class A  or unclassified felony. Requiring that the person bringing the action be 

a "victim of that offense" raises a question concerning a person w h o  was "fleeing" 

from the crime. It is unclear whether a person injured by a person fleeing a class A  

or unclassified felony would also qualify as an exception to the cap on noneconomic 

damages. For example, assume that a person commits a class A  felony and then flees 

the crime by car. While heading down G  street the offender injures a pedestrian. 

W a s  the pedestrian a "victim of the offense" as required under this language? The 

problem is also illustrated by looking at the language in A S  09.17.030 (in sec. 10). 

If the language in sec. 10 were used, the benefits of the law would apply to the 

pedestrian in the example because the amended language requires that the act of 

fleeing the class A  felony relate to the pedestrian’s injury, not that the pedestrian be 

a victim of the class A  felony.

If you have further questions please contact me.

MFF:gc:pl
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February 2, 1994
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D I V I S I O N  O F  L E G A L  S E R V I C E S
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STATE OF ALASKA

( 9 0 7 )  4 6 5 - 3 8 6 7  o r  4 6 5 - 2 4 5 0  
F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9  
M a il S lo p  3 1 0 1

M E M O R A N D U M  February 7, 1994

S U B J E C T :  Sectional S u m m a r y  of C S H B  292 ( L & C )

TO: Representative Bill Hudson

F R O M :  Michael F. Ford

Legislative Counsel

Y o u  have requested a sectional summary of the above-described bill.

A s  a preliminary matter, note that a sectional summary of a bill should not be 

considered an authoritative interpretation of the bill and the bill itself is the best 

statement of its contents. If you would like an interpretation of the bill as it m a y  

apply to a particular set of circumstances, please advise.

Section 1. Findings and Purpose.

Section 2. Requires the state medical board to develop medical practice parameters. 

T he parameters are required to be designed to avoid malpractice claims, to consider 

consumer needs, and to eliminate the practice of defensive medicine.

Section 3. Limits the time within which a person m a y  bring an action for personal 

injury, death or property damage to six years from the date a newly manufactured 

product was first used for its intended purpose, of substantial completion of certain 

construction, or the date of the last act alleged to have caused the injury, death, or 

damage. Establishes certain exceptions to the six-year limit.

Section 4. Provides that if a person bringing an action for professional negligence 

against a health care provider is less than six years old on the date of injury, the 

person has until their eighth birthday to bring suit, except w h e n  a longer period is 

allowed under A S  09.10.075. Provides for certain exceptions to the time limit for 

fraud or intentional concealment.

Section 5. Conforming amendment for section 6.

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105
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Section 6 . Limits the time within which a person can bring an action for personal 
injury, death or property damage to two years after accrual of the action. Eliminates 

the exception for minority contained in A S  09.10.140(a) that would otherwise apply 

to the time limit for bringing a personal injury action.

Section 7. Adds wrongful death as a type of action subject to the limit contained in 

A S  09.17.010. Adds loss of consortium as a type of damage that m a y  be recovered. 

Imposes a cap of $500,000 on all claims arising out of a single injury or death, as 

opposed to each claim based on a separate incident or injury. Repeals an exception 

to the cap on noneconomic damages for disfigurement or severe physical impairment. 

Adds an exception to the cap on noneconomic damages for certain crime victims.

Section 8. Requires that a person must show clear and convincing evidence of malice 

or conscious acts showing deliberate disregard of another person by the person from 

w h o m  the punitive damages are sought, in order to receive punitive damages.

Section 9. Limits the amount awarded as punitive damages to not more than three 

times the amount of compensatory damages or $200,000, whichever is greater.

Section 10. Prohibits a person from recovering damages if the person suffers the 

damages while committing, attempting to commit, or fleeing from a felony, and the 

action substantially contributed to the injury or death.

Section 11. Requires that a verdict be itemized when damages are awarded for either 

personal injury and death. Requires reduction of an amount awarded for past or 

future gross earnings, by the amount of federal and state income tax that would be 

paid.

Section 12. Allows any party to require future damages be paid by periodic payment 

instead of as a lump-sum. Requires that a judgment amount paid to an attorney 

under a contingent fee agreement be reduced to present value and paid as a lump 

sum.

Section 13. Requires that a judgment paid by periodic payments must be secured.

Section 14. Requires that a judgment ordering payment of future damages by periodic 

payment, include increases in future payments for anticipated inflation.

Ser jn  15. Provides that a claimant m a y  only recover damages that exceed amounts 
re^. ved from collateral sources, with certain exceptions. Allows the claimant and a 

person defending a claim to introduce certain evidence regarding collateral sources. 

Requires that evidence of a collateral source is only admissible after the fact finder 

has rendered an award, with certain exceptions. Prohibits a person w h o  provides a 

collateral benefit from bringing an action based on the provision of the benefit.
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Section 16. Requires that fault be allocated to each person responsible for damages, 

regardless of whether the person is a party.

Section 17. Provides that an assessment of fault under A S  09.17.080 against a person 

w h o  is not a party m a y  not be used to impose civil liability on that person.

Section 18. Allows a person to release another person from civil liability. Provides 

for reduction of the claim against others by the amount of the release. This section 

corrects a problem created by the tort reform initiative enacted in 1987.

Section 19. Changes the penalty imposed under A S  09.30.065 to actual costs and 

attorney fees.

Section 20. Ties the rate of interest on judgments to an amount three percent above 

the federal reserve rate in effect on January 2 of the year in which the judgment is 

entered.

Section 2 L  Prohibits the award of prejudgment interest on future damages or 

punitive damages.

Section 22. Conforming amendment for section 26.

Section 23. Changes the word "pecuniary" to "economic."

Section 24. Limits an award of damages for wrongful death to the limits under 

A S  09.17.010 and A S  09.55.580(g).

Section 25. Limits the amount awarded in pecuniary damages for wrongful death to 

$10,000 if the deceased is not survived by a spouse, child, or dependent. Provides an 

exception for damages awarded to a crime victim.

Section 26. Prohibit the award of attorney fees in a civil action for personal injury, 

death, or property damage, unless authorized by statute or by agreement of the 

parties.

Section 27. Limits the civil liability of a hospital for an act or omission of a health 

care provider w h o  is not an employee of the hospital.

Section 28. Requires that court pleadings be signed, that an allegation in a pleading 

be well grounded in fact and warranted by existing law. Requires sanctions be 

imposed for violating the statute.

Section 29. Repealers.



Section 30. Court rule change section.

Section 31. Court rule change section.

Section 32. Court rule change section.

Section 33. Court rule change section.

Section 34. Court rule change section.

Section 35. Requires the state division of insurance to prepare a report on the civil 

justice system.

Section 36. Requires the state medical board to adopt medical practice parameters 

by January 1, 1997.

Section 37. Severability clause.

Section 38. Applicability section.

Section 39. Effective date.

Representative Bill Hudson
February 7, 1994
Page 4
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

M a r c h  8, 1994

WALTER J. NICKEL, GOVERNOR 

PLEASE REPLY TO;
□ 1031 WEST 4TH AVENUE, SUITE 200ANCHORAGE. ALASKA 99501-1994 

PHONE: (907)299-5100
FAX: (907) 276-3697

□ KEY BANK BUILDING100 CUSHMAN ST.. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)451-2611
FAX: (907)451-2346

□ P.O. BOX 110300-STATECAPITOL JUNEAU, ALASKA 99611-0300 
PHONE: (907)455-3600
FAX: (907) 465*735

T h e  H o n o r a b l e  B r i a n  P o r t e r  

A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  

S t a t e  C a p itol, R o o m  516 

J une a u ,  A X  9 9 8 0 1 - 1 1 8 2

■ Jm eau-A m ex 
Phone: C907) 465-3603 
Ftix: C907) 465-2539

Re: H B  292, t o r t  r e f o r m

D e a r  R e p r e s e n t a t i v e  Porter:

Y o u  h a v e  a s k e d  fo r  ou r  l egal o p i n i o n  on H B  292, o t h e r w i s e  

k n o w n  a s  t h e  t o r t  r e f o r m  bill. W e  h a v e  s p e n t  c o n s i d e r a b l e  t i m e  

a n a l y z i n g  t h e  l e g a l  a n d  c o n s t i t u t i o n a l  i s s u e s  r a i s e d  b y  the 

p r o p o s e d  l e g i s l a t i o n .  O u r  c o m m e n t s  b e l o w  a d d r e s s  t h e  m o s t  r e c e n t  

v e r s i o n  of t h e  bill, C S H B  292 ( L & C ) .

W e  u n d e r s t a n d  t h a t  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ,  w h i c h  

y o u  chair, a n d  the H o u s e  L a b o r  an d  C o m m e r c e  C o m m i t t e e  h a v e  invi t e d  

and r e c e i v e d  input on t h i s  b i l l  f rom m a n y  sources. W e  a p p r e c i a t e  

y o u r  e f f o r t s  t o  c o n s i d e r  a v a r i e t y  of v i e w p o i n t s ,  as t h i s  is a 

c o m p l i c a t e d  p i e c e  of l e g i s l a t i o n  t h a t  wil l  h a v e  s i g n i f i c a n t  

impacts. P l e a s e  do n o t  h e s i t a t e  to c o n t a c t . u s  if w e  c a n  p r o v i d e  

f u r t h e r  a s s i s t a n c e  w i t h  t h i s  bill.

S E C T I O N  3: S T A T U T E  O F  R E P O S E

S e c t i o n  3 p r o p o s e s  t o  e n a c t  a " s t a t u t e  of r e p o s e "  in a 

n e w  A S  0 9 . 1 0 . 0 5 2 .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  obs e r v e d :

A  s t a t u t e  of r e p o s e  d i f f e r s  f r o m  a s t a t u t e  of 

l i m i t a t i o n  i n  t h a t  th e  f o r m e r  m a y  b a r  a c a u s e  of 

a c t i o n  b e f o r e  it a c c r u e s ,  b e c a u s e  t h e  s t a t u t e  

b e g i n s  t o  r u n  f r o m  a s p e c i f i c  d a t e  u n r e l a t e d  t o  the 

d a t e  of injury. A  c a u s e  of a c t i o n  t h u s  p r e c l u d e d  

i s  damnum a b s q u e  I n j u r i a ,  a l o s s  w i t h o u t  a remedy.

I n  con t r a s t ,  a s t a t u t e  of l i m i t a t i o n  b e g i n s  t o  r u n  

w h e n  t h e  p l a i n t i f f ' s  c a u s e  of  a c t i o n  a c c r u e s  o r  i s
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d i s c o v e r e d .  I t  o p e r a t e s  t o  p r e v e n t  a p l a i n t i f f
fz-om s l e e p i n g  o n  h i s  o r  h e r  r i g h t s .

T u r n e r  C o n s t r u c t i o n  C o m p a n y .  Inc. v. S c a l e s . 7 5 2  P . 2 d  4 6 7 ,  4 6 9  n. 
2 ( A l a s k a  1 9 8 8 ) .

T h e  s t a t u t e  o f  r e p o s e  i n  t h i s  b i l l  w o u l d  b a r  p e r s o n a l  
i n j u r y ,  d e a t h ,  o r  p r o p e r t y  d a m a g e  c l a i m s  b r o u g h t  m o r e  t h a n  s i x  
y e a r s  a f t e r  t h e  ^earlier o f  one of t h r e e  e v e n t s .  I n  t h e  p r o d u c t  
l i a b i l i t y  c o n t e x t ,  t h e  -six y e a r s  w o u l d  r u n  f r o m  t h e  d a t e  a  n e w l y  
m a n u f a c t u r e d  p r o d u c t  w a s  f i r s t  u s e d  f o r  i t s  i n t e n d e d  p u r p o s e .  
P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( a ) (1). W h e r e  c o n s t r u c t i o n  is a l l e g e d  t o  h a v e  
c a u s e d  i n j u r y ,  death, o r  property, d a m a g e ,' t h e  s t a t u t e  i s  triggex-ed 
b y  t h e  d a t e  t h e  c o n s t r u c t i o n  is s u b s t a n t i a l l y  c o m p l e t e d ,  w h i c h  is 
d e f i n e d  a s  w h e n  i t  c a n  b e  o c c u p i e d  or u s e d  i n  t h e  m a n n e r  f o r  w h i c h  
i t  is i n t e n d e d .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( a ) ( 2 )  a n d  (d) . F i n a l l y ,  f o r  
all o t h e r  t o r t  cases, t h e  six y e a r s  w o u l d  r u n  f r o m  t h e  l a s t  a c t  
a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  
d a m a g e .  P r o p o s e d  AS  0 9 . 1 0 . 0 5 2 ( a ) ( 3 ) .

T h e  s t a t u t e  d o e s  n o t  a p p l y  t o  a t o r t  t h a t  w a s  c a u s e d  
i n t e n t i o n a l l y  o r  r e s u l t e d  f r o m  g r o s s  n e g l i g e n c e ,  f r a u d ,  f r a u d u l e n t  
m i s r e p r e s e n t a t i o n ,  o r  b r e a c h  of an e x p r e s s  w a r r a n t y  o r  g u a r a n t e e ,  
or i f  t h e r e  i s  i n t e n t i o n a l  c o n c e a l m e n t  of  f a c t s  t h a t  w o u l d  g i v e  
n o t i c e  o f  a p o t e n t i a l  c l a i m .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 1 )  a n d  (2). 
A d d i t i o n a l l y ,  t h e  s i x  y e a r  p e r i o d  w o u l d  b e  t o l l e d  d u r i n g  a n y  t i m e  
t h a t  a f o r e i g n  b o d y  w i t h o u t  t h e r a p e u t i c  or  d i a g n o s t i c  p u r p o s e  o r  
e f f e c t  r e m a i n s  u n d i s c o v e r e d  in t h e  b o d y  of an i n j u r e d  p e r s o n ,  w h e r e  
t h e  a c t i o n  i s  b a s e d  on  t h e  p r e s e n c e  of  t h a t  f o r e i g n  b o d y .  P r o p o s e d  
A S  0 9 . 1 0 . 0 5 2 ( c ) .  If a n o t h e r  p r o v i s i o n  o f  l a w  i m p o s e s  a s h o r t e r  
p e r i o d  o f  t i m e  f o r  f i l i n g  suit, t h e  s t a t u t e  of r e p o s e  w i l l  n o t  
apply. P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 3 ) .

T h e  s t a t u t e  of  r e p o s e  w o u l d  p u t  a n  o u t e r  l i m i t  o n  w h e n  
c l a i m s  m a y  b e  b r o u g h t ,  r e g a r d l e s s  o f  w h e n  t h e  c a u s e  o f  a c t i o n  
a c c r u e s .  F o r  e x a m p l e ,  i n  t h e  c o n t e x t  of a p r o d u c t s  l i a b i l i t y  o r  
d e f e c t i v e  b u i l d i n g  c ase, a n  a c t i o n  f o r  an  i n j u r y  t h a t  o c c u r s  m o r e  
t h a n  s i x  y e a r s  a f t e r  t h e  p r o d u c t  is f i r s t  u s e d  o r  t h e  b u i l d i n g  i s  
s u b s t a n t i a l l y  c o m p l e t e d  w o u l d  b e  b a r r e d ,  r e g a r d l e s s  o f  h o w  s o o n  
a f t e r - t h e  i n j u r y  t h e  c l a i m a n t  b r o u g h t  suit. I f  t h e  i n j u r y  o c c u r r e d  
w i t h i n  t h e  s i x - y e a r  w i n d o w ,  t h e  c l a i m a n t  w o u l d  h a v e  t o  s u e  w i t h i n  
t w o  y e a r s  u n d e r  t h e  t o r t  s t a t u t e  of l i m i t a t i o n s ,  o r  b e f o r e  t h e  s i x -  
y e a r  -deadline, w h i c h e v e r  i s  sooner.

T o r  o t h e r  t y p e s  o f  cases, t h e  i m p l i c a t i o n s  o f  t h e  s t a t u t e  
o f  r e p o s e  -are m o r e  s u b t l e .  T h e  t w o - y e a r  s t a t u t e  o f  l i m i t a t i o n s  
r u n s  f r o m  t h e  " a c c r u a l” o f  t h e  c a u s e  of a c t i o n .  S e e  A S  0 9 . 1 0 . 0 7  0 
a n d  p r o p o s e d  0 9 . 1 0 . 0 7 5  i n  s e c t i o n  6 o f  t h e  b i l l .  I n  m a n y  c a s e s ,  
t h e  c a u s e  o f  a c t i o n  w i l l  a c c r u e  on t h e  d a t e  o f  i n j u r y  o r  t h e  " l a s t
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a c t  a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  
d a m a g e , "  s o  -the c l o c k  w i l l  s t a r t  t o  r u n  f o r  p u r p o s e s  o f  t h e  s t a t u t e  
o f  l i m i t a t i o n s  a n d  t h e  s t a t u t e  of r e p o s e  a t  t h e  s a m e  t i m e .  I n  
t h o s e  c a s e s ,  t h e  t w o - y e a r  s t a t u t e  of l i m i t a t i o n s  w i l l  g o v e r n .  S e e  
p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 3 ) .  How e v e r ,  t h e r e  a r e  c i r c u m s t a n c e s  i n  
w h i c h  a c a u s e  o f  a c t i o n  m a y  n o t  a c c r u e  w h e n  t h e  " l a s t  a c t "  o c c u r s .  
U n d e r  A l a s k a  l a w ,  a c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  u n t i l  a p e r s o n  
d i s c o v e r s  o r  r e a s o n a b l y  s h o u l d  h a v e  d i s c o v e r e d  t h e  e x i s t e n c e  o f  a l l  
-elements o f  "their c l a i m .  C a m e r o n  v. S t a t e . 8 2 2  P . 2 d  1 3 6 2 ,  1 3 6 6  
( A l a s k a  1 9 9 1 )  * U n t i l  a c l a i m a n t  r e a s o n a b l y  d i s c o v e r s  t h a t  s h e  h a s  
a  c l a i m ,  h e r  c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  a n d  t h e  s t a t u t e  o f  
l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  run. T h e  s t a t u t e  o f  r e p o s e  w i l l  h a v e  
t h e  e f f e c t  o f  c u t t i n g  o f f  t h o s e  c l a i m s  t h a t  h a v e  n o t  a c c r u e d  
( r e a s o n a b l y  b e e n  d i s c o v e r e d )  w i t h i n  s i x  y e a r s  o f  t h e  l a s t  a c t  
a l l e g e d  t o  h a v e  c a u s e d  d a m a g e ,  and m a y  s h o r t e n  t h e  u s u a l  t w o - y e a r  
t i m e  f r a m e  f o r  f i l i n g  s u i t  f o r  t h o s e  w h o  d i s c o v e r  t h e i r  c l a i m s  
w i t h i n  t h e  s i x - y e a r  w i n d o w .

C o n s t i t u t i o n a l  P r o b l e m s .

F o r  a n u m b e r  o f  r e a s o n s  d i s c u s s e d  b e l o w ,  w e  b e l i e v e  t h a t  
t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  p r o b a b l y  f i n d  t h e  p r o p o s e d  s t a t u t e  
of r e p o s e  i n v a l i d  u n d e r  s e v e r a l  a l t e r n a t i v e  p r o v i s i o n s  o f  t h e  
A l a s k a  C o n s t i t u t i o n ,  i n c l u d i n g  art. 1, § 1 (equal p r o t e c t i o n ) ;
art. 1, § 7 (due p r o c e s s )  ; art. 1, § 15 ( o b l i g a t i o n  o f  c o n t r a c t s )  ; 
and art. 1, § 1 6  (r i g h t  t o  j u r y  t r i al). P r o p o s e d  A S  0 9 . 2 0 . 0 5 2  m a y  
a l s o  b e  s u b j e c t  t o  i n v a l i d a t i o n ,  at l e a s t  i n  p a r t ,  b e c a u s e  of  
c o n f l i c t s  w i t h  f e d e r a l  l a w  p e r t a i n i n g  t o  w a r r a n t i e s .

W h i l e  c o u r t s  i n  so m e  s t a t e s  h a v e  u p h e l d  t h e  
c o n s t i t u t i o n a l i t y  o f  s t a t u t e s  of r e p o s e ,  c o u r t s  i n  o t h e r  s t a t e s  
h a v e  f o u n d  t h e m  u n c o n s t i t u t i o n a l . 1 S e e , g e n e r a l l y ,  25  .A.L.R. 4 t h  
641, "V a l i d i t y  a n d  C o n s t r u c t i o n  o f  S t a t u t e  T e r m i n a t i n g  R i g h t  o f
A c t i o n  f o r  P r o d u c t - C a u s e d  I n j u r y  a t  F i x e d  P e r i o d  A f t e r  M a n u f a c t u r e ,  
S a l e ,  o r  D e l i v e r y . " 2

1 T h e  A l a s k a  S u p r e m e  C o u r t  has s t r i c k e n  a s i x - y e a r  s t a t u t e  o f  
r e p o s e  t h a t  w a s  n o t  a s  b r o a d  as t h e  o n e  p r o p o s e d  i n  t h i s  b i l l ,  o n  
c o n s t i t u t i o n a l  g r o u n d s .  T u r n e r  C o n s t r u c t i o n  C o . . I n c .  v. S c a l e s . 
752 P . 2d  4 6 7 ,  4 6 9  n. 2 (Alaska 1988). B e c a u s e  o f  d i f f e r e n c e s  i n  
t h i s  h i l l  a n d  i n  t h e  t o r t  l i a b i l i t y  p i c t u r e  t o d a y ,  w e  u n d e r t a k e  a n  
i n d e p e n d e n t  .analysis o f  t h e  s t a t u t e  o f  r e p o s e  p r o p o s e d  i n  t h i s  
b i l l .

A s i d e  f r o m  w h a t  t h e  c o u r t s  h a v e  d o n e ,  a p p a r e n t l y  s o m e  
l e g i s l a t u r e s  h a v e  h a d  s e c o n d  t h o u g h t s  a f t e r  a d o p t i n g  l a w s  o f  t h i s  
k i n d .  T h e  F l o r i d a  l e g i s l a t u r e  c o m p l e t e l y  r e p e a l e d  i t s  s t a t u t e  of

( c o n t i n u e d . ..)
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F o u a l  P r o t e c t i o n .

C a s e s  f r o m  o t h e r  j u r i s d i c t i o n s  a r e  not p a r t i c u l a r l y  

he l p f u l  i n  g a u g i n g  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  r u l e  o n  t h e  

c o n s t i t u t i o n a l i t y  o f  t h i s  s e c tion. T h e  A l a s k a  c o u r t  a p p l i e s  a 

d i f f e r e n t  s t a n d a r d  t o  d e t e r m i n e  w h e t h e r  a l a w  is c o n s t i t u t i o n a l  

u n d e r  t h e  e q u a l  p r o t e c t i o n  c l a u s e  of th e  A l a s k a  C o n s t i t u t i o n  t h a n  

o t h e r  c o u r t s  u s e  t o  a n a l y z e  t h e i r  c o r r e s p o n d i n g  e q u a l  p r o t e c t i o n  

clauses. S e e  W i s e ,  No r t h e r n  L i g h t s  —  Equa l  P r o t e c t i o n  A n a l y s i s  i n  
Al a s ka ,  3 A l a s k a  h a w  R e v i e w  1 (1986). S i n c e  t h e  A l a s k a  S u p r e m e

Co u r t  o v e r t u r n e d  .an e a r l i e r  s t a t u t e  of r e p o s e  (AS 0 9 . 1 0 . 0 5 5 )  on 

equal p r o t e c t i o n  g r o u n d s  u n d e r  art. 1,- § 1 of t h e  A l a s k a

C o n s titution, t h e  p r i m a r y  a n a l y s i s  of t h e  v a l i d i t y  of S e c t i o n  3 

sh o u l d  l o g i c a l l y  c e n t e r  on t h e  e q u a l  p r o t e c t i o n  clause.

T h e  f i r s t  q u e s t i o n  t h e  c o u r t  c o n s i d e r s  i n  a n  e qual 

p r o t e c t i o n  c a s e  is w h e t h e r  t h e  c o n s t i t u t i o n a l  c l a i m a n t  a s s e r t s  a 

f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t  or t h e  s t a t u t e  u s e s  a  s u s p e c t  

c l a s s i f i c a t i o n .  S t a t e  v. E r i c k s o n . 574 P . 2 d  1, 12 (Alaska 1978). 

I f  t h e  a n s w e r  t o  e i t h e r  q u e s t i o n  is "yes," t h e n  t h e  s t a t u t e  is 

i n v a l i d  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a b s e n t  a c o m p e l l i n g  s t a t e  

interest. Id.

I n  T u r n e r  C o n s t r u c t i o n  Company. Inc. v. S c a l e s . 7 5 2  P . 2d

467 (Alaska 1 988) , t h e  c o u r t  h e l d  t h a t  t h e  s u b j e c t  s t a t u t e  of

r e p o s e  c l a s s i f i e d  d e f e n d a n t s  b a s e d  on t h e i r  o c c u p a t i o n  o r  t h e  

na t u r e  of t h e  w o r k  t h e y  p e r f o r m ,  w h i l e  it c l a s s i f i e d  p l a i n t i f f s  

b a s e d  on t h e  t i m e  t h e i r  i n j u r y  o c curred. T h e  c o u r t  h e l d  t hat 

n e i t h e r  c l a s s i f i c a t i o n  w a s  a " s u s p e c t  c l a s s "  t h a t  w o u l d  t r i g g e r  the 

" c o m p e l l i n g  s t a t e  i n t e r e s t "  s t a n d a r d .  Id. at 470 —  71. T h e  court 

n e v e r t h e l e s s  f o u n d  t h a t  t h e  r i g h t  t o  r e d r e s s  w r o n g s  t h r o u g h  th e  

ju d icial p r o c e s s  is " s i g n i f i c a n t . "  T h e  c o u r t  t h e r e f o r e  a n a l y z e d  

th e  c o n s t i t u t i o n a l  c l a i m s  u n d e r  t h e  " f a i r  a n d  s u b s t a n t i a l

r e l a t i o n s h i p  t e s t "  of t h e  A l a s k a  C o n s t i t u t i o n .  I d . at 471.

T h e  c o u r t  n e x t  e x a m i n e d  t h e  s t a t u t o r y  p u r p o s e  to

d e t e r m i n e  w h e t h e r  it w a s  a l e g i t i m a t e  e x e r c i s e  of t h e  s t a t e ' s  

p o l i c e  pow e r .  T h e  c o u r t  c o n c l u d e d  t h a t  e n c o u r a g i n g  c o n s t r u c t i o n  

an d  a v o i d i n g  s t a l e  c l a i m s  b y  s h i e l d i n g  c e r t a i n  d e f e n d a n t s  f r o m  

p o t e n t i a l  f u t u r e  l i a b i l i t y  w e r e  l e g i t i m a t e  g o v e r n m e n t a l  p u r p o s e s .  

Id. T h e  m e a n s  u s e d  b y  t h e  s t a t u t e  wex-e r e v i e w e d  t o  d e t e r m i n e

L (...continued)

r e p o s e  a f t e r  o n l y  a  f e w  y e a r s .  S e e  F S A  9 5 . 0 3 1 ( 2 ) .  T h e  K a n s a s  

l e g i s l a t u r e  r a d i c a l l y  a m e n d e d  i t s  s t a t u t e  i n  1 9 9 1  t o  r e v i v e  c a s e s  

b a s e d  on d i s e a s e  c a u s e d  b y  t o x i c  p r o d u c t s ,  a n d  t o  a l l o w  s u i t s  in 

cases w h e r e  t h e  p l a i n t i f f  c o u l d  p r o v e  t h a t  t h e  i n j u r y  o c c u r r e d  

du r i n g  t h e  u s e f u l  l i f e  of t h e  p r o d u c t .  S e e  K S A  60-3303.
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w h e t h e r  t h e y  s u b s t a n t i a l l y  f u r t h e r e d  th e  p u r p o s e  a r t i c u l a t e d  b y  t h e  

l e g i s l a t u r e .  I n  doing so, t h e  T u r n e r  d e c i s i o n  e m p h a s i z e d ,  t h e  

c o u r t  d i d  n o t  a n d  will n o t  h y p o t h e s i z e  f a c t s  w h i c h  w o u l d  s u s t a i n  

o t h e r w i s e  q u e s t i o n a b l e  l e g i s l a t i o n .  Id. ( c i t i n g  I s a k s o n  v. R i c k e y , 

5 5 0  P . 2d 359, 36 2  (Alaska 1976)).

A s  t h e  final s t e p  in t h e  a n a l y s i s ,  t h e  s t a t e ' s  i n t e r e s t  

i n  t h e  m e a n s  e m p l o y e d  b y  t h e  e n a c t m e n t  m u s t  b e  b a l a n c e d  a g a i n s t  t h e  

n a t u r e  of t h e  c o n s t i t u t i o n a l  r i g h t  i n v o l v e d .  S t a t e  v. ~ E r i c k s o n , 

5 7 4  P . 2 d  a t  12.

T h e  c o u r t  has n o t  w a v e r e d  i n  i t s  d e t e r m i n a t i o n  t o  d e c i d e  

f o r  i t s e l f  w h e t h e r  an e n a c t m e n t  of t h e  l e g i s l a t u r e  a c t u a l l y  

a c c o m p l i s h e s  t h e  l e g i s l a t u r e ' s  st a t e d  p u r p o s e .  In o t h e r  w o r d s ,  t h e  

c o u r t  w i l l  n o t  s i m p l y  a c c e p t  t h e  l e g i s l a t u r e ' s  p r o n o u n c e m e n t  t h a t  

a g i v e n  s e t  o f  c i r c u m s t a n c e s  e x i s t s  or t h a t  t h e  f a c t s  g i v i n g  r i s e  

-to a s o c i a l  p r o b l e m  b e i n g  a d d r e s s e d  b y  a b i l l  a r e  as t h e  

l e g i s l a t u r e  c l a i m s  t h e m  t o  be. T h e s e  a r e  c a l l e d  " l e g i s l a t i v e  

f a c t s "  a n d  t h e  c o u r t  w i l l  d e l v e  int o  t h e m  i n  d e p t h  t o  m a k e  u p  i t s  

o w n  m i n d  o n  t h e  v a l i d i t y  of t h e  e n actment.

I n  S t a t e  v. E r i c k s o n , t h e  c o u r t  said:

L e g i s l a t i v e  f a c t s  c o m e  int o  p l a y  w h e n  t h e  c o u r t  is 

f a c e d  w i t h  t h e  t a s k  o f  d e c i d i n g  t h e  

c o n s t i t u t i o n a l i t y  of a s t a t u t e ,  s t a t u t o r y  

i n t e r p r e t a t i o n  or t h e  e x t e n s i o n  o r  r e s t r i c t i o n  o f  a 

c o m m o n  law r u l e  u p o n  g r o u n d s  of policy. T h e s e  

p o l i c y  decisions, as in t h e  c a s e  at hand, o f t e n  

h i n g e  on social, p olitical, e c o n o m i c ,  or s c i e n t i f i c  

fa c t s ,  m o s t  of w h i c h  no l o n g e r  fall w i t h i n  t h e  

c l a s s i f i c a t i o n  of irre f u t a b l e .  C a s e s  i n v o l v i n g  

s u c h  d e c i s i o n s  c a n n o t  b e  d e c i d e d  a d e q u a t e l y  w i t h o u t  

s o m e  v i e w  of t h e  c o u r t  of t h e  p o l i c y  c o n s i d e r a t i o n s  

a n d  b a c k g r o u n d  u p o n  w h i c h  t h e  v a l i d i t y  o f  a 

p a r t i c u l a r  s t a t u t e  or r u l e  is g r o u n d e d .

Id. at 5.

I n  t h a t  regard, t h e  c o u r t  h a s  r e q u i r e d  a s h o w i n g  of " h a r d  

f a c t s "  t o  j u s t i f y  t h e  p u r p o s e  and o b j e c t i v e  of a r e g u l a t i o n .  T h e  

c o u r t  h a s  x e f u s e d  t o  a c c e p t  t h e  u n s u p p o r t e d  w o r d  o f  a p u b l i c  

o f f i c i a l  t o  u p h o l d  a r e g u l a t i o n .  B r e e z e  v. S m i t h . 5 0 1  P . 2 d  1 5 9  

(Alaska 1 9 7 2 ) .

I n  o t h e r  words, b e f o r e  an A l a s k a n  c o u r t  w i l l  u p h o l d  t h e  

p r o p o s e d  s t a t u t e  of r e p o s e  b a s e d  on t h e  f i n d i n g s  a n d  p u r p o s e  i n  

S e c t i o n  1, i t  w i l l  c o n d u c t  an e v i d e n t i a r y  h e a r i n g  t o  d e t e r m i n e  

w h e t h e r  t h e  l e g i s l a t u r e ' s  f i n d i n g s  a r e  f a c t u a l l y  a c c u r a t e .  T h e
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f i n d i n g s  a n d  p u r p o s e  s t a t e m e n t  i n  s u p p o r t  o f  t h e  p r o p o s e d  s t a t u t e  

of r e p o s e  i s  as follows:

t h e  l e v e l  of m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  

d i s c o u r a g e  v a r i o u s  p r o f e s s i o n a l s  f r o m  i n i t i a t i n g  or 

c o n t i n u i n g  t h e i r  p r a c t i c e  or o f f e r i n g  n e e d e d  

s e r v i c e s  t o  t h e  publ i c ;

s o c i e t y  a s  a w h o l e  c a n n o t  a f f o r d  t h e  p r i c e  of 

l a w s u i t s  y e a r s  a f t e r  c o n s t r u c t i o n ,  m a n u f a c t u r e ,  

d e l i v e r y  of s e r v i c e s ,  a n d  o t h e r  a c t i o n s ;

* t h e  w i d e s p r e a d  u s e  of " c l a i m s  m a d e "  i n s u r a n c e

p o l i c i e s  m a k e s  it i m p o s s i b l e  t o  a d e q u a t e l y  a n d  

e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  f o r  an 

u n l i m i t e d  p e r i o d  of time;

i t  i s  e x t r e m e l y  d i f f i c u l t  t o  d e f e n d  a g a i n s t  a 

c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  and 

w i t n e s s e s  h a v e  d i s a p p e a r e d ;

s o c i e t y  o n  t h e  w h o l e  is b e t t e r  s e r v e d  w i t h  a 

s t a t u t e  of r e p o s e  e v e n  t h o u g h  a f e w  l i m i t e d  

i n j u r i e s  m a y  g o  w i t h o u t  c o m p e n s a t i o n ;

•the p u r p o s e  of t h e  A c t  is t o  c r e a t e  a m o r e  

e q u i t a b l e  d i s t r i b u t i o n  of t h e  c o s t  and r i s k  of 

inj u r y ;

‘ the  p u r p o s e  of t h e  A c t  i s  t o  r e d u c e  c o s t s

a s s o c i a t e d  w i t h  the c ivil j u s t i c e  s y s t e m  w h i l e  

i n s u r i n g  t h a t  a d e q u a t e  and a p p r o p r i a t e  c o m p e n s a t i o n  

f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  of o t h e r s  is 

available.

W e  p r e d i c t  t h a t  t h e  s u p r e m e  c o u r t  would, as i t  d i d  in 

T u r n e r  C o n s t r u c t i o n , f i n d  -that t h e s e  l e g i s l a t i v e  p u r p o s e s  a d d r e s s  

v a l i d  p o l i c e  p o w e r  o b j e c t i v e s .  W e  doubt, h o w e v e r ,  "that t h e  c ourt 

w o u l d  go t h e  n e x t  s t e p  a n d  u p h o l d  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  b e c a u s e  i t  

is c o n c e i v a b l e  t h a t  t h e  c o u r t  w o u l d  n o t  f i n d  t h a t  t h e  m e a n s  c h o s e n  

b y  t h e  l e g i s l a t u r e  a c t u a l l y ,  as a p r a c t i c a l  m a t t e r ,  f u r t h e r  "those 

goals. A s  t o  t h e  l a s t  s t e p  in t h e  ana l y s i s ,  w e  d o  n o t  b e l i e v e  t h a t  

t h e  c o u r t  w o u l d  d e t e r m i n e  t h a t  t h e  s t a t e  i n t e r e s t  i n  t h e  c h o s e n  

m e a n s  o u t w e i g h s  t h e  s i g n i f i c a n t  i n t e r e s t  t n o t  A l a s k a n  c i t i z e n s  h a v e  

i n  o b t a i n i n g  c o m p e n s a t i o n  for p h y s i c a l  i n j u r i e s ,  p r o p e r t y  dumage, 

a n d  d e a t h  b r o u g h t  a b o u t  b y  d e f e c t i v e  p r o d u c t s  a n d  p o o r l y  

c o n s t r u c t e d  b u i l d i n g s .  Further, w e  b e l i e v e  t h a t  t h e  p r o p o s e d  

s t a t u t e  of r e p o s e  e s t a b l i s h e s  d i s t i n c t i o n s  b e t w e e n  c l a s s e s  of
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p e o p l e  i n  a w a y  t h a t  i s  n o t  j u s t i f i a b l e  u n d e r  t h e  e q u a l  p r o t e c t i o n  
clause.

T h e  G o a l  o f  R e d u c i n g  I n s u r a n c e  P r e m i u m s .

T h e  f i r s t  r e l e v a n t  f i n d i n g  o f  f a c t  is i n  S e c t i o n  1 ( a ) (2) 
w h e r e  t h e  l e g i s l a t u r e  s t a t e s  its d e t e r m i n a t i o n  t h a t  t h e  c o s t  of 
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  d i s c o u r a g e s  p h y s i c i a n s ,  a r c h i t e c t s ,  
e n g i n e e r s ,  a t t o r n e y s ,  a n d  o t h e r  p r o f e s s i o n a l s  f r o m  i n i t i a t i n g  or 
c o n t i n u i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e  
p u b l i c .  I n  a  c o u r t  h e a r i n g ,  t h o s e  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  
of t h e  s t a t u t e  o f  r e p o s e  w o u l d  l i k e l y  a t t a c k  t h i s  f i n d i n g  o n  t w o  
l e v els: (1) t h a t  t h e r e  i s  n o  s h o r t a g e  o f  p r o f e s s i o n a l s  i n  A l a s k a
c a u s e d  b y  h i g h  m a l p r a c t i c e  p r e m i u m s ;  a n d  (2 ) t h a t  i m p l e m e n t a t i o n  of 
t h e  s t a t u t e  o f  r e p o s e  w o u l d  n o t  a c t u a l l y  l o w e r  m a l p r a c t i c e  
i n s u r a n c e  p r e m i u m s  i n  A l a s k a .

W h a t e v e r  t h e  c o u r t  f i n d s  o n  w h e t h e r  m a l p r a c t i c e  i n s u r a n c e  
p r e m i u m s  a r e  a c t u a l l y  p r e v e n t i n g  p r o f e s s i o n a l s  f r o m  p r o v i d i n g  or  
o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e  p u b l i c ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  
t h e  c o u r t  w o u l d  f i n d  t h a t  t h e  s t a t u t e  o f  r e p o s e  w o u l d  a c t u a l l y  
r e d u c e  t h e  l e v e l  o f  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  i n  A l a s k a .  
T h e r e  a r e  a t  l e a s t  t w o  r e a s o n s  f o r  b e i n g  s k e p t i c a l  o n  t h i s  point: 
first, s t u d i e s  h a v e  s h o w n  t h a t  i n s u r a n c e  p r e m i u m s  t e n d  t o  b e  
g o v e r n e d  b y  f a c t o r s  s u c h  a s  t h e  i n s u r a n c e  c o m p a n i e s ' r e t u r n  on 
t h e i r  i n v e s t m e n t s  a n d  o t h e r  m o n e y  m a n a g e m e n t  p r a c t i c e s .  T h i s  
e x p l a i n s  wh y ,  f o r  e x a m p l e ,  a u t o m o b i l e  i n s u r a n c e  r a t e s  ( w h i c h  a r e  
u n r e l a t e d  t o  t h e  p e r c e i v e d  i n c r e a s e  in  p r o d u c t  l i a b i l i t y  or  
m a l p r a c t i c e  l i t i g a t i o n )  h a v e  i n c r e a s e d  a t  a p p r o x i m a t e l y  t h e  sa m e  
r a t e  as  m a l p r a c t i c e  i n s u r a n c e  r a t e s  d u r i n g  t h e  l a s t  f i f t e e n  or  
t w e n t y  y e a r s  d e s p i t e  t h e  p e r c e i v e d  " e x p l o s i o n "  i n  p r o d u c t s  
l i a b i l i t y  a n d  p r o f e s s i o n a l  m a l p r a c t i c e  l i a b i l i t y .  S t a t e s  t h a t  h a v e  
a d o p t e d  s t a t u t e s  of r e p o s e  o r  o t h e r  t o r t  r e f o r m  m e a s u r e s  h a v e  n o t  
s e e n  c o r r e s p o n d i n g  d r o p s  i n  m a l p r a c t i c e  i n s u r a n c e  r a t e s .  S e e  
V a n K i r k ,  The  E v o l u t i o n  o f  U s e f u l  L i f e  S t a t u t e s  i n  t h e  P r o d u c t s  
L i a b i l i t y  R e f o r m  E f f o r t , D u k e  L.J. 1 6 8 9 ,  1 7 1 2  -  13 (1989).

S e c o n d ,  i t  is q u e s t i o n a b l e  w h a t  e f f e c t  a n  A l a s k a n  s t a t u t e  
of r e p o s e  w o u l d  h a v e  on  A l a s k a n  i n s u r a n c e  p r e m i u m s  t h a t  a r e  s e t  on 
a n a t i o n a l  b a s i s .  A l a s k a  i s  a m i n u s c u l e  p a r t  o f  t h e  n a t i o n a l  
i n s u r a n c e  m a r k e t .  O n l y  o n e - f i f t h  o f  o n e  p e r c e n t  o f  a l l  U n i t e d  
S t a t e s  c i t i z e n s  l i v e s  i n  A l a s k a .  T h e  c h a n g e s  t o  t h e  t o r t  s y s t e m  
t h a t  a  s t a t u t e  o f  r e p o s e  w o u l d  b r i n g  a b o u t  w o u l d  e l i m i n a t e  ..ome 
t o r t  c l a i m s ,  b u t  c e r t a i n l y  n o t  a l l  o f  t h e m .  M a t h e m a t i c a l l y ,  
t h e r e f o r e ,  a n y  i m p a c t  o n  t h e  n a t i o n a l  i n s u r a n c e  m a r k e t  c o u l d  b e  a 
f r a c t i o n  o f  a n  a l r e a d y  i n f i n i t e s i m a l  p e r c e n t a g e .
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U n l e s s  t h o s e  p a r t i e s  s e e k i n g  t o  u p h o l d  t h e  v a l i d i t y  of  
p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a r e  a b l e  t o  i n t r o d u c e  c o n c r e t e  e v i d e n c e  t h a t  
i t  w o u l d  a c t u a l l y  l o w e r  A l a s k a n  i n s u r a n c e  r a t e s  t o  a d e g r e e  t h a t  
a c t u a l l y  x e s u l t s  i n  m o r e  d o c t o r s  or a r c h i t e c t s  p r a c t i c i n g  in 
A l a s k a ,  t h e  c o u r t  w i l l  n o t  b e  l i k e l y  t o  u p h o l d  t h e  la w .  C u t t i n g  
o f f  t h e  c i t i z e n s 1 e x i s t i n g  r e m e d y  f o r  i n j u r i e s  c a u s e d  b y  p r o d u c t s  
o r  s t r u c t u r e s  o v e r  s i x  y e a r s  o l d  is a r a d i c a l  w a y  t o  t r y  t o  
i n c r e a s e  t h e  n u m b e r  of  p r o f e s s i o n a l  p r a c t i t i o n e r s  I n  t h e  s t a t e .  
"The l i t e r a t u r e  o n  t h e  s u b j e c t  s u g g e s t s  t h a t  t h i s  p a r t i c u l a r  m e a n s  
w i l l  n o t  s e r v e  t h e  e n d  s o u g h t  b y  t h e  l e g i s l a t i o n .  I f  t h e  
l i t e r a t u r e  i s  c o r r e c t ,  w e  p r e d i c t  t h a t  t h e  c o u r t  w i l l  n o t  u p h o l d  
t h e  s t a t u t e  o f  r e p o s e  b e c a u s e  i t  d o e s  n o t  a c c o m p l i s h  w h a t  i t  s e t s  
o u t  t o  a c c o m p l i s h .

T h e  n e x t  r e l e v a n t  f i n d i n g  is f o u n d  in S e c t i o n  1(a) (3) of 
t h e  b i l l .  T h i s  s e c t i o n  e s s e n t i a l l y  c o n t a i n s  t h r e e  f i n d i n g s :  t h a t
s o c i e t y  a s  a  w h o l e  c a n n o t  a f f o r d  t h e  p r i c e  o f  l a w s u i t s  y e a r s  a f t e r  
c o n s t r u c t i o n ,  m a n u f a c t u r e ,  a n d  d e l i v e r y  o f  s e r v i c e s ;  t h a t  t h e  
w i d e s p r e a d  u s e  of " c l a i m s  m a d e "  i n s u r a n c e  p o l i c i e s  m a k e s  i t  
i m p o s s i b l e  t o  a d e q u a t e l y  a n d  e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  
f o r  a n  u n l i m i t e d  p e r i o d  o f  t i m e ;  a n d  t h a t  it is e x t r e m e l y  d i f f i c u l t  
t o  d e f e n d  a g a i n s t  a c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  
a n d  w i t n e s s e s  h a v e  d i s a p p e a r e d .  Again, e a c h  o f  t h e s e  f i n d i n g s  m u s t  
b e  e v a l u a t e d  t o  s e e  first, w h e t h e r  t h e y  a r e  t r u e ;  a n d  s e c o n d ,  
w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  would, as a p r a c t i c a l  m a t t e r ,  s o l v e  
t h e  p r o b l e m s .

S o c i e t a l  C o n s i d e r a t i o n s .

O n  t h e  f i n d i n g  t h a t  " s o c i e t y  as a w h o l e  c a n n o t  a f f o r d  t h e  
p r i c e  o f  l a w s u i t s  y e a r s  a f t e r  c o n s t r u c t i o n ,  m a n u f a c t u r e  a n d  
d e l i v e r y  o f  s e r v i c e s , "  t h e  c o u r t  w o u l d  b e  c o m p e l l e d  t o  w e i g h  t h e  
c o s t s  t o  s o c i e t y  o f  t h e  c u r r e n t  t o r t  s y s t e m  a g a i n s t  t h e  c o s t s  to  
s o c i e t y  i f  t h e  s t a t u t e  of  r e p o s e  w e r e  i m p l e m e n t e d .  A  n u m b e r  of 
c o n s i d e r a t i o n s  are p r e s e n t .  First, t h e  c o u r t  w o u l d  n e c e s s a r i l y  
i n q u i r e  a s  t o  w h e t h e r  t h e  s t a t u t e  w o u l d  a c t u a l l y  r e d u c e  t h e  " p r i c e  
o f  l a w s u i t s "  w h i c h  is, t o  t h e  p r o f e s s i o n a l s  a n d  m a n u f a c t u r e r s  
i n v o l v e d ,  t h e  " p r i c e  o f  i n s u r a n c e . "  A s  d i s c u s s e d  a b o v e ,  i t  is 
q u e s t i o n a b l e  w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d  r e d u c e  t h e  p r i c e  
o f  i n s u r a n c e .

S e c o n d ,  t h e r e  a r e  a n u m b e r  o f  c o s t s  t h a t  s o c i e t y  m u s t  
b e a r  i f  t h e  s t a t u t e  o f  r e p o s e  is i m p l e m e n t e d .  T h e s e  c o s t s  m u s t  be  
b a l a n c e d  a g a i n s t  t h e  b e n e f i t  t o  s o c i e t y  if t h e  c o u r t  w e r e  t o  f i n d  
t h a t  t h e  s t a t u t e  a c t u a l l y  r e d u c e s  t h e  p r i c e  o f  l a w s u i t s .  T h e  f i r s t  
c o s t  t o  s o c i e t y  is t h a t ,  i n s t e a d  of t h e  w r o n g d o e r  p a y i n g  f o r  
i n j u r i e s  i n f l i c t e d  b y  t h e  w r o n g d o e r ' s  n e g l i g e n c e ,  m a n y  i n j u r e d  
p e o p l e ,  i f  d e n i e d  t h e  o p p o r t u n i t y  t o  o b t a i n  c o m p e n s a t i o n  for 
i n j u r i e s  t h e y  s u f f e r  t h r o u g h  n o  f a u l t  of t h e i r  own, c o u l d  w i n d  u p



The Honorable Brian Porter
Alaska House of Representatives
Re: HB 292, tort reform

March 8, 1994
Page 9

o n  M e d i c a i d  a n d  w e l f a r e  f o r  t h e  r e s t  o f  t h e i r  lives. I n s t e a d  o f  
b e i n g  s u p p o r t e d  b y  t h e  w r o n g d o e r ,  w h o  c a n  a f f o r d  t o  s p r e a d  t h e  r i s k  
b y  p u r c h a s i n g  i n s u r a n c e  a n d  p a s s i n g  t h o s e  i n s u r a n c e  c o s t s  a l o n g  t o  
c u s t o m e r s  a s  a p r i c e  o f  d o i n g  b u s i n e s s ,  t h e  i n j u r e d  p a r t i e s  w i l l ,
if t h e y  c a n n o t  w o r k ,  b e  s u p p o r t e d  b y  A l a s k a n  t a x p a y e r s .  S i n c e  a
s i g n i f i c a n t  n u m b e r  o f  t h e  p r o d u c t  m a n u f a c t u r e r s  a n d  i n s u r e r s  w h o  
w o u l d  b e n e f i t  f r o m  t h e  s t a t u t e  o f  r e p o s e  a r e  l o c a t e d  o u t s i d e  o f  
A l a s k a ,  i t  i s  d i f f i c u l t  s e e  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d
p e r c e i v e  t h i s  s h i f t  o f  x i s k  t o  t h e  A l a s k a n  t a x p a y e r s  t o  b e  a
b e n e f i t  t o  A l a s k a n  s o c i e t y .

T t  i s  u n c l e a r  w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  is  i n t e n d e d  
t o  a p p l y  t o  a c t i o n s  b r o u g h t  b y  t h e  s t a t e  o r  i t s  p o l i t i c a l  
s u b d i v i s i o n s .  A c t i o n s  b r o u g h t  in t h e  n a m e  o f  t h e  s t a t e  o r  a 
m u n i c i p a l i t y  h a v e  a s p e c i a l  s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s .  S e e  
A S  0 9 . 1 0 . 1 2 0 .  I n  A l a s c o m .  Inc. v. N o r t h  S l o p e  B o r o u g h . 559 P . 2 d  
1 1 7 5  ( A l a s k a  1 9 8 3 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h i s  s i x -  
y e a r  s t a t u t e  a p p l i e s  t o  a c t i o n s  b r o u g h t  b y  a s t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n  r a t h e r  t h a n  s h o r t e r  p e r i o d s  p r o v i d e d  b y  a n o t h e r  
s t a t u t e .  U n d e r  t h i s  r e a s o n i n g ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  m a y  n o t  l i m i t  
a c t i o n s  b y  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n s  i n  w h i c h  a l o n g e r  
s t a t u t e  o f  l i m i t a t i o n s  a r g u a b l y  a p p l i e s ;  h o w e v e r ,  i f  a. c o u r t  
c o n c l u d e d  o t h e r w i s e ,  t h e  r e s u l t  c o u l d  h a v e  s e r i o u s  c o n s e q u e n c e s  f o r  
s t a t e  a n d  l o c a l  g o v e r n m e n t s .

T h e  S t a t e  o f  A l a s k a  i t s e l f  is t h e  o w n e r  o f  l i t e r a l l y  
b i l l i o n s  o f  d o l l a r s  w o r t h  o f  p u b l i c  b u i l d i n g s  a n d  f a c i l i t i e s .  I f  
p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a p p l i e s  e q u a l l y  t o  p u b l i c  e n t i t i e s  as o w n e r s ,  
i t  w o u l d  c u t  o f f  t h e  s t a t e ' s ,  m u n i c i p a l i t i e s ' ,  a n d  s c h o o l  
d i s t r i c t s 1 a b i l i t y  t o  r e c o v e r  t h e i r  l o s s e s  in t h e  c a s e  of 
n e g l i g e n t l y  d e s i g n e d  b u i l d i n g s  a n d  f a c i l i t i e s  w i t h  l a t e n t  d e f e c t s .  
F o r  e x a m p l e ,  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  w a s  r e c e n t l y  a b l e  t o  
r e c o v e r  m i l l i o n s  of d o l l a r s  in c o n n e c t i o n  w i t h  a s b e s t o s  r e m o v a l .  
U n d e r  t h e  p r o p o s e d  s t a t u t e  of  r e p ose, t h e  s c h o o l  d i s t r i c t ' s  a b i l i t y  
t o  c o l l e c t  o n  i t s  l o s s e s  w o u l d  h a v e  b e e n  c u t  o f f  s i x  y e a r s  a f t e r  
b u i l d i n g  c o m p l e t i o n ,  a n d  t h e  t a x p a y e r s  w o u l d  h a v e  p i c k e d  u p  t h e  
tab.

I n  a n o t h e r  i n s t a n c e ,  a r u r a l  s c h o o l  r o o f  r e c e n t l y  
c o l l a p s e d  u n d e r  a s n o w  l o a d  d u e  t o  w h a t  w a s  d e t e r m i n e d  t o  b e  a 
l a t e n t  d e s i g n  d e f e c t .  A g a i n ,  i f  t h e  c o s t s  c a n n o t  b e  r e c o v e r e d  f r o m  
t h e  n e g l i g e n t  d e s i g n e r ,  w h o  i s  r e q u i r e d  t o  h a v e  i n s u r a n c e  u n d e r  t h e  
d e s i g n  c o n t r a c t ,  t h e  t a x p a y e r s  m a y  w i n d  u p  c a r r y i n g  t h e  l o ~ d .

T h i s  s c e n a r i o  c a n  a c t u a l l y  p u t  a d o u b l e  b u r d e n  o n  a 
p u b l i c  a g e n c y  c o n s t r u c t i n g  a b u i l d i n g .  P u b l i c  c o n s t r u c t i o n  
c o n t r a c t s  u n i f o r m l y  r e q u i r e  t h e  c o n t r a c t o r  t o  c a r r y  i n s u r a n c e ,  
i n c l u d i n g  E & O  c o v e r a g e .  T h a t  m e a n s  t h a t  t h e  p u b l i c  a g e n c y  p a y s  f o r  
t h e  r i s k  o f  l o s s  d u e  t o  d e s i g n  d e f e c t  w h e n  t h e  a g e n c y  p a y s  f o r  t h e
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c o n s t r u c t i o n  o f  t h e  f a c i l i t y .  S i n c e  t h e  s c h o o l  r o o f  d e s i g n e r  (in 
t h e  a b o v e  e x a m p l e )  i n c l u d e d  t h e  c o s t  o f  i n s u r a n c e  in  i t s  c o n t r a c t  
bi d ,  t h e  d e s i g n e r  d i d  n o t  c a r r y  t h e  r i s k  o f  l o s s  u n d e r  t h e  p r e s e n t  
r i s k - s h a r i n g  a r r a n g e m e n t  —  t h e  s c h o o l  d i s t r i c t  d i d ,  b e c a u s e  i t  
i n d i r e c t l y  p a i d  f o r  t h e  d e s i g n e r ' s  i n s u r a n c e .  B u t  i f  a s t a t u t e  o f  
r e p o s e  s h i f t s  t h e  r i s k  t o  t h e  t a x p a y e r s  a f t e r  t h e  s i x t h  y e a r ,  t h e  
p u b l i c ,  i n  e f f e c t ,  m a y  w i n d  u p  b e a r i n g  t h e  r i s k  a w i c e .  F o r  t h e s e  
a n d  t h e  o t h e r  r e a s o n s  m e n t i o n e d ,  it i s  u n l i k e l y  t h a t  t h e  c o u r t  
w o u l d  -find -that t h e  s t a t u t e  s e r v e s  t h e  l e g i s l a t i v e  p u r p o s e  o f  
p r o v i d i n g  a  b e n e f i t  t o  A l a s k a n  s o c i e t y .

F u r t h e r m o r e ,  i t  i s  u n c l e a r  w h e t h e r  t h i s  p r o p o s e d  s t a t u t e  
o f  r e p o s e  i s  i n t e n d e d  t o  a p p l y  t o  s t a t u t o r i l y  c r e a t e d  c a u s e s  o f  
a c t i o n 3; i f  so, it w o u l d  h a v e  d e t r i m e n t a l  e f f e c t s .  S p e c i f i c a l l y ,  
a p p l i c a t i o n  ox  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  t o  h a z a r d o u s  w a s t e  c a s e s  w o u l d  
b e  p a r t i c u l a r l y  d e v a s t a t i n g  s i n c e  t h e  r e s u l t s  o f  s u c h  e n v i r o n m e n t a l  
p o l l u t i o n  a r e  o f t e n  n o t  k n o w n  o r  f e l t  u n t i l  d e c a d e s  a f t e r  t h e  
d i s p o s a l  o f  t h e  waste. F o r  e x a m p l e ,  i n  t h e  f a m o u s  h o v e  C a n a l  c a s e ,  
w a s t e  d i s p o s e d  u p  u n t i l  t h e  1 9 3 0 s  p e r c o l a t e d  o u t  of  i t s  b u r i a l  s i t e  
i n  t h e  1 9 7 Os, r e s u l t i n g  i n  c o n t a m i n a t i o n  of d r i n k i n g  w a t e r  a n d  
r e s i d e n t i a l  homes. I n  A l a s k a ,  a b a n d o n e d  w a s t e s  f r o m  o i l  f i e l d  
o p e r a t i o n s  i n  t h e  K e n a i  P e n i n s u l a  d u r i n g  t h e  1 9 6 0 s  h a v e  c a u s e d  
c o n t a m i n a t i o n  of p r i v a t e  r e s i d e n c e s  a n d  d r i n k i n g  w a t e r  w e l l s  t h a t  
w a s  n o t  d i s c o v e r e d  u n t i l  t h e  1980s. U n d e r  s u c h  a s t a t u t e  of  
r e p o s e ,  i n j u r e d  p r o p e r t y  o w n e r s  w o u l d  b e  u n a b l e  t o  r e c o v e r  f o r  
d e c r e a s e d  p r o p e r t y  v a l u e s  o r  c l e a n u p  c o s t s  i f  t h e  i n i t i a l  d i s p o s a l  
o f  t h e  w a s t e  o c c u r r e d  m o r e  t h a n  s i x  y e a r s  b e f o r e  t h e  d i s c o v e r y  of 
t h e  w a s t e .

A p p l i c a t i o n  o f  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  t o  A l a s k a ' s  
h a z a r d o u s  s u b s t a n c e  s t r i c t  l i a b i l i t y  s t a t u t e  (AS 4 6 . 0 3 . 8 2 2 )  w o u l d  
i m p o s e  t r e m e n d o u s  c o s t s  on  p r o p e r t y  o w n e r s  as  w e l l  a s  t h e  s t a t e .  
C u r r e n t  p r o p e r t y  o w n e r s  w o u l d  b e  b a r r e d  f r o m  r e c o v e r i n g  s t a t e -  
m a n d a t e d  c l e a n u p  c o s t s  f r o m  p r i o r  o w n e r s  a n d  o p e r a t o r s  w h o  m a y  h a v e  
d i s p o s e d  o f  h a z a r d o u s  s u b s t a n c e s  on t h e  p r o p e r t y  o v e r  s i x  y e a r s  
b e f o r e  t h e  s u b s t a n c e s  a r e  d i s c o v e r e d .  S u c h  a r u l e  w o u l d  a l s o  
r e s u l t  i n  t h e  s t a t e  b e a r i n g  a g r e a t e r  s h a r e  of  c l e a n u p  c o s t s  w h e n  
t h e  s t r i c t  s i x - y e a r  r u l e  p r e v e n t s  r e c o v e r y  o f  s u c h  c o s t s  f r o m  t h e  
c u l p a b l e  p r i o r  p o l l u t e r s .  A t  a m i n i m u m ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a n d  
A S  0 9 . 1 0 . 0 7 0  (in s e c t i o n  5 of t h e  b i l l )  s h o u l d  b e  c l a r i f i e d  t o  
e n s u r e  t h a t  t h e  s t a t u t e  o f  r e p o s e  w o u l d  n o t  a p p l y  t o  t h e s e  
s t a t u t o r y  c a u s e s  of a c t i o n .

S e e  a b o v e  d i s c u s s i o n  c o n c e r n i n g  t h e  A l a s c o m  c a s e .  I t  i s  a l s o  
u n c l e a r  -whether t h e  p r o v i s o  b e i n g  a d d e d  t o  A S  0 9 . 1 0 . 0 7  0 i n  s e c t i o n  
5 of  t h e  b i l l ,  " E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  l a w , "  i s  i n t e n d e d  
t o  m a k e  s t a t u t o r y  a c t i o n s  f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  
d a m a g e  s u b j e c t  t o  t h e  s t a t u t e  o f  r e p o s e  in A S  0 9 . 1 0 . 0 5 2 .
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P u b l i c  P o l i c y .

B e s i d e s  i m p o s i n g  t h e  r i s k  o f  l o s s  o n  the p e r s o n  w h o  
p r o f i t s  f r o m  t h e  s a l e  o f  a p r o d u c t  a n d  w h o  i s  i n  t h e  b e s t  p o s i t i o n  
t o  s p r e a d  t h e  r i s k  a r o u n d ,  it s h o u l d  b e  a c k n o w l e d g e d  t h a t  s t r i c t  
p r o d u c t s  l i a b i l i t y  e n c o u r a g e s  t h e  s a f e  d e s i g n  o f  p r o d u c t s .  O n e  
n e e d  l o o k  n o  f u r t h e r  t h a n  t h e  c a s e  o f  t h e  F o r d  P i n t o  w i t h  t h e  
e x p l o d i n g  g a s o l i n e  t a n k  t o  s e e  t h a t  s o m e  c o m p a n i e s  a r e  w i l l i n g  t o  
s e l l  -defective p r o d u c t s  i f  i t  i s  i n  t h e i r  e c o n o m i c  i n t e r e s t  t o  d o  
so. A b o l i t i o n  of s t r i c t  p r o d u c t s  l i a b i l i t y  a f t e r  s i x  y e a r s  (or a n y  
o t h e r  p e r i o d  of  t i me) w o u l d  n o t  d e t e r  t h e  m i n d - s e t  t h a t  1 -ed t o  t h e  
d e s i g n  a n d  s a l e  of t h e  P i n t o .  P r o d u c t  d e s i g n e r s  a r e  s o p h i s t i c a t e d ,  
a n d  t h e r e  i s  s i g n i f i c a n t  p r e s s u r e  on t h e m  t o  r e d u c e  c o s t s  in o r d e r  
t o  b o o s t  p r o f i t s  f o r  t h e  c o r p o r a t i o n .  W i t h  a s i x  y e a r  " h o m e  f r e e "  
p r o v i s i o n  w r i t t e n  i n t o  t h e  law, s o m e  d e s i g n e r s  m a y  s u c c u m b  t o  t h e  
p r e s s u r e  t o  d e s i g n  p r o d u c t s  c a p a b l e  of c a u s i n g  g r e a t  p h y s i c a l  h a r m  
in  a m a n n e r  t h a t  m a k e s  t h e m  o p e r a t e  s a f e l y  f o r  o n l y  t h e  m i n i m u m  s i x  
y e a r  p e r i o d ,  a n d  t h e n  f a i l  b e c a u s e  i n f e r i o r  m e t h o d s  o r  m a t e r i a l s  
w e r e  u s e d  i n  o r d e r  t o  s a v e  m o n e y .

I n  t h e  c a s e  of  p r o d u c t s  l i k e  t h e  C h e v r o l e t  p i c k u p  t r u c k s  
w i t h  t h e  " s a d d l e  b a g "  g a s o l i n e  tanks, a m a j o r  d e b a t e  i s  c u r r e n t l y  
u n d e r w a y  c o n c e r n i n g  w h e t h e r  G e n e r a l  Motors s h o u l d  i s s u e  a r e c a l l  t o  
c o r r e c t  t h e  p e r c e i v e d  s a f e t y  defect. I n  d e t e r m i n i n g  t h e  o v e r a l l  
b e n e f i t  t o  s o c i e t y  t h a t  a  s t a t u t e  of r e p o s e  m i g h t  b r i n g  a b o u t ,  t h e  
c o u r t  w o u l d  l i k e l y  c o n s i d e r  w h e t h e r  t h e  s t a t u t e  w o u l d  p r o m o t e  t h e  
s a f e t y  a n d  w e l l  b e i n g  o f  A l a s k a n  c i t i z e n s .  O n e  p r o b a b l e  e f f e c t  of 
A S  0 9 . 1 0 . 0 5 2  w o u l d  b e  t o  f u r t h e r  d i s c o u r a g e  c o m p a n i e s  s u o n  as 
G e n e r a l  M o t o r s  f r o m  r e c a l l i n g  d a n g e r o u s l y  d e s i g n e d  p r o d u c t s ,  s u c h  
a s  t h e  p i c k u p  t r u c k s  w i t h  " s a d d l e  b a g "  gasoli?je t a n k s .  T h i s  is 
b e c a u s e  s u c h  c o m p a n i e s  w o u l d  c o n s i d e r  t h e m s e l v e s  " h o m e  f r e e "  a f t e r  
s i x  y e a r s  o f  t h e  p r o d u c t  b e i n g  on t h e  m a r k e t .  T h e y  w o u l d  h a v e  n o  
i n c e n t i v e ,  t h e r e f o r e ,  t o  r e c a l l  t h e  p r o d u c t  in A l a s k a  i n  o r d e r  t o  
m a k e  i t  s a f e  b e c a u s e  n o  m a t t e r  h o w  d a n g e r o u s  t h e  t r u c k s  are, G M  
w o u l d  h a v e  n o  e x p o s u r e  u n d e r  A l a s k a n  l a w  f o r  f u r t h e r  l i a b i l i t y  
a f t e r  t h e  t r u c k s  w e r e  m o r e  t h a n  s i x  y e a r s  old. T h e  c o u r t  m u s t  
w e i g h  t h e s e  c o n s i d e r a t i o n s  in  d e t e r m i n i n g  w h e t h e r  s o c i e t y  as a 
w h o l e  w o u l d  b e n e f i t  f r o m  t h e  s t a t u t e  o f  r e p o s e ,  a s  t h e  l e g i s l a t i v e  
f i n d i n g s  c o n t e n d .

W e  d o u b t  t h a t  t h e  c o u r t  w o u l d  f i n d  A l a s k a n  s o c i e t y  a s  a 
w h o l e  w o u l d  b e n e f i t  f r o m  t h e  e l i m i n a t i o n  o f  t h i s  p u b l i c  s a f e t y  
f e a t u r e  o f  p r o d u c t  l i a b i l i t y  law. A g a i n ,  if A l a s k a n s  w h o  s u f f e r  
s e r i o u s  p h y s i c a l  i n j u r y  are n o t  a b l e  t o  r e c o v e r  f r o m  t h e  n e g l i g e n t  
p r o d u c t  m a n u f a c t u r e r s  w h o  r e s i d e  o u t s i d e  o f  A l a s k a ,  a n d  I f  t h e y  
c a n n o t  w o r k  b e c a u s e  o f  t h e i r  i n j u r i e s ,  t h e y  c o u l d  w e l l  w i n d  u p  
b e i n g  s u p p o r t e d  b y  A l a s k a n  t a x p a y e r s .
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A v a i l a b i l i t y  o f  I n s u r a n c e .

S e c t i o n  1(a) (3) a s s e r t s  t h a t  t h e  w i d e s p r e a d  u s e  of 
" c l a i m s  m a d e "  i n s u r a n c e  p o l i c i e s  m a k e s  i t  i m p o s s i b l e  t o  a d e q u a t e l y  
a n d  e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  f o r  a n  u n l i m i t e d  p e r i o d  of 
t i m e .  A g a i n ,  t h e  m a i n  q u e s t i o n  f o r  t h e  c o u r t  is w h e t h e r  t h e  
s t a t u t e  of  r e p o s e  w o u l d  m a k e  " l o n g  t a i l "  i n s u r a n c e  p o l i c i e s  m o r e  
a v a i l a b l e  t h a n  t h e y  are. A s  d i s c u s s e d  a b o v e ,  t o  t h e  e x t e n t  t h e s e  
d e c i s i o n s  a r e  m a d e  b y  t h e  i n s u r a n c e  i n d u s t r y  o n  t h e  n a t i o n a l  l e v e l  
a n d  A l a s k a  i s  a n  i n f i n i t e s i m a l  s e g m e n t  o f  t h e  i n s u r a n c e  m a r k e t ,  i t  
i s  h i g h l y  u n l i k e l y  t h a t  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  w o u l d  s e r v e  
t h e  s t a t e d  p u r p o s e . 4

F a i r n e s s  of D e f e n d i n g  O l d e r  C l a i m s .

S e c t i o n  1 ( a ) (3) a s s e r t s  t h a t  it i s  d i f f i c u l t  t o  d e f e n d  
a g a i n s t  a c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  and 
w i t n e s s e s  h a v e  d i s a p p e a r e d .  S e v e r a l  c o m m e n t a t o r s  h a v e  n o t e d  t h a t  
t h i s  is r e a l l y  n o t  t h e  c a s e .  M a n u f a c t u r e r s  a n d  d e s i g n e r s  d o c u m e n t  
t h e i r  w o r k .  P r a c t i c e  s h o w s  t h a t  t h e y  r e t a i n  t h o s e  d o c u m e n t s .  
T h e r e  is n o  e v i d e n c e  t h a t  p r o d u c t s  l i a b i l i t y  c a s e s  b a s e d  o n  o l d e r  
p r o d u c t s  h a v e  a h i g h e r  r a t e  of  f a v o r a b l e  v e r d i c t s  f o r  p l a i n t i f f s  or 
u n f a v o r a b l e  v e r d i c t s  f o r  d e f e n d a n t s .  S e e  V a n K i r k ,  The E v o l u t i o n  o f  
U s e f u l  L i f e  S t a t u t e s  I n  t h e  P r o d u c t s  L i a b i l i t y  R e f o rm  E f f o r t ,  D u k e  
JL.J. 1689, 1 7 1 2  -  13 (1989).

T h e  R e m a i n i n g  F i n d i n g s  a n d  P u r p o s e s .

T h e  r e m a i n i n g  f i n d i n g s  of f a c t  a n d  s t a t e d  p u r p o s e s  o f  t h e  
b i l l  t h a t  a r e  r e l e v a n t  t o  t h e  s t a t u t e  of r e p o s e  a r e  e s s e n t i a l l y  
s u b s u m e d  i n  t h e  a b o v e  d i s c u s s i o n .  S e c t i o n  1(a)(4) d e c l a r e s  t hat, 
on t h e  w h o l e ,  s o c i e t y  is b e t t e r  s e r v e d  w i t h  a s t a t u t e  o f  r e p o s e

4 I t  is i n t e r e s t i n g  t h a t  t h i s  t o r t  r e f o r m  b i l l ,  w h i c h  w o u l d  
p r o v i d e  d i r e c t  f i n a n c i a l  b e n e f i t s  t o  t h e  i n s u r a n c e  i n d u s t r y ,  s h o u l d  
b e  .based u p o n  t h i s  p a r t i c u l a r  f i n d i n g .  T w e n t y  s t a t e s ,  i n c l u d i n g  
t h e  S t a t e  o f  A l a s k a ,  h a v e  s u e d  a n u m b e r  of m a j o r  i n s u r e r s  a n d  r e ­
i n s u r e r s  f o r  c o n s p i r i n g  t o  m a k e  " l o n g  t a i l "  c o v e r a g e  u n a v a i l a b l e  in 
t h e  m i d - 1 9 8 0 s .  T h e  c a s e  i s  p e n d i n g  in t h e  U.S. D i s t r i c t  C o u r t  in 
t h e  N o r t h e r n  D i s t r i c t  o f  C a l i f o r n i a .  S e e  I n  r e  I n s u r a n c e  A n t i­
t r u s t  l i t i g a t i o n . C - 8 8 - 1 6 8 8  (MDL-767) . T h e  s t a t e s  r e c e n t l y  w o n  a 
s i g n i f i c a n t  v i c t o r y  i n  t h e  U n i t e d  S t a t e s  S u p r e m e  Co u r t ,  a n d  t h e  
c a s e  is b a c k  i n  t h e  D i s t r i c t  C o u r t  f o r  t r i a l .  I t  i s  i r o n i c  -that 
t h e  i n s u r a n c e  i n d u s t r y  w o u l d  f i n a n c i a l l y  b e n e f i t  f r o m  l e g i s l a t i o n  
a d o p t e d  o n  t h e  g r o u n d  t h a t  " l o n g  t a i l "  c o v e r a g e  i s  n o t  a v a i l a b l e ,  
w h e n  s i g n i f i c a n t  e v i d e n c e  e x i s t s  t h a t  m a n y  i n s u r a n c e  a n d  r e­
i n s u r a n c e  c o m p a n i e s  i l l e g a l l y  c o n s p i r e d  t o  e l i m i n a t e  it.



T h e  H o n o r a b l e  B r i a n  P o r t e r
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
R e :  H B  2 9 2 ,  t o r t  r e f o r m

M a r c h  8, 1 9 9 4
P a g e  1 3

e v e n  t h o u g h  i n  a f e w  l i m i t e d  i n s t a n c e s  i n j u r i e s  m a y  g o  w i t h o u t  
c o m p e n s a t i o n .  S e c t i o n  1 ( b ) (1) s t a t e s  t h a t  t h e  p u r p o s e  i s  t o  e n a c t  
f u r t h e r  r e f o r m s  t h a t  c r e a t e  a m o r e  e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  
c o s t  a n d  r i s k  o f  i n j u r y .  F i n a l l y ,  S e c t i o n  1 ( b ) ( 2 )  s t a t e s  t h a t  a 
p u r p o s e  o f  t h e  A c t  is t o  r e d u c e  c o s t s  a s s o c i a t e d  w i t h  t h e  c i v i l  
j u s t i c e  s y s t e m  w h i l e  e n s u r i n g  t h a t  a d e q u a t e  a n d  a p p r o p r i a t e  
c o m p e n s a t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  i s  
a v a i l a b l e .  F o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  d i s c u s s i o n  of 
S e c t i o n s  1(a) (2) , (3) , a n d  (4) a b o v e ,  i t  i s  d o u b t f u l  t h a t  t h e  c o u r t  
w o u l d  f i n d  t h a t  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d ,  a s  a p r a c t i c a l  m a t t e r ,  
f u r t h e r  t h e s e  o b j e c t i v e s .  A g a i n ,  w e  d o  n o t  s u g g e s t  t h a t  t h e  c o u r t  
w o u l d  n o t  f i n d  t h e s e  o b j e c t i v e s  t o  b e  l a u d a b l e  a n d  l e g i t i m a t e  
l e g i s l a t i v e  p u r p o s e s ,  b u t  w e  d o  n o t  b e l i e v e  t h a t  t h e  c o u r t  w o u l d  
f i n d  t h a t  t h e  m e a n s  —  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  —  m a t e r i a l l y  
a d v a n c e s  t h e  cause.

T h e  N a t u r e  o f  t h e  R i g h t s  A b r i d g e d  and D i s c r i m i n a t o r y  E f f e c t s .

A s  t h e  l a s t  s t e p  in A l a s k a n  e q u a l  p r o t e c t i o n  a n a l y s i s ,  
t h e  c o u r t  b a l a n c e s  t h e  s t a t e ' s  i n t e r e s t  in t h e  p a r t i c u l a r  e n a c t m e n t  
a g a i n s t  t h e  n a t u r e  of t h e  r i g h t s  a b r i d g e d .  T h i s  h a s  b e e n  d e s c r i b e d  
a s  a " s l i d i n g  s c a l e "  undei* w h i c h  t h e  s t a t e  b e a r s  a c o r r e s p o n d i n g l y  
h e a v i e r  b u r d e n  t o  p r o v e  t h a t  i t s  l e g i s l a t i o n  s e r v e s  t h e  s t a t e ' s  
i n t e r e s t s  a s  t h e  n a t u r e  of  t h e  i n t e r e s t  b e c o m e s  m o r e  i m p o r t a n t .  
W i s e ,  N o r t h e r n  L i g h t s  —  E q u a l  P r o t e c t i o n  A n a l y s i s  I n  A l a s k a ,  3 
A l a s k a  L a w  R e v i e w  1 (1986).

I n  T u r n e r  C o n s t r u c t i o n , t h e  c o u r t  n o t e d  t h a t  " t h e  
i n t e r e s t  in  r e d r e s s i n g  w r o n g s  t h r o u g h  t h e  j u d i c i a l  p r o c e s s  i s  a 
s i g n i f i c a n t  o n e . "  752 ,P*2d a t  471. A n d  in H a n e b u t h  v. B e l l 
H e l i c o p t e r  I n t e r n a t i o n a l . 694 P . 2d  143, 1 4 7  ( A l a s k a  1 9 8 4 ) ,  t h e
c o u r t  said, " I t  is p r o f o u n d l y  u n f a i r  t o  d e p r i v e  a l i t i g a n t  o f  h i s  
r i g h t  t o  b r i n g  a l a w s u i t  b e f o r e  he  h a s  a n y  r e a s o n a b l e  o p p o r t u n i t y  
t o  d o  s o . "  S i n c e  t h e  c o u r t  h a s  i d e n t i f i e d  t h e  i n t e r e s t s  o f  i n j u r e d  
p l a i n t i f f s  t o  b e  " s i g n i f i c a n t  r i g h t s , "  a n d  t h e  c o u r t  h a s  s a i d  t h a t  
it i s  " p r o f o u n d l y  u n f a i r "  t o  d e p r i v e  a l i t i g a n t  o f  t h e  r i g h t  t o  
b r i n g  s uit, w e  p r e s u m e  t h a t  t h e  c o u r t  w i l l  p l a c e  a f a i r l y  h e a v y  
b u r d e n  o n  t h e  s t a t e  t o  j u s t i f y  t h e  s t a t u t e  o f  r e p o s e .

T h i s  is e s p e c i a l l y  t r u e  in v i e w  o f  t h e  f a c t  t h a t  t h e  
s t a t u t e  w o u l d ,  i n  p r a c t i c e ,  c r e a t e  d i s t i n c t i o n s  b e t w e e n  g r o u p s  o f  
p e o p l e  w i t h o u t  a n y  a p p a r e n t  r a t i o n a l  b a s i s  f o r  d o i n g  so. T h e  
d i s t i n c t i o n s  b e t w e e n  g r o u p s  c a n  h a p p e n  i n  s u b t l e  w a y s ,  Jout i f  t h e  
b i l l  h a s  a d i s c r i m i n a t o r y  e f f e c t ,  t h e  c o u r t  w i l l  s c r u t i n i z e  i t  
c l o s e l y .

T h e  p r o p o s e d  s t a t u t e  of r e p o s e  m i g h t  p e r v e r s e l y  d e n y  
c o m p e n s a t i o n  t o  c e r t a i n  p e o p l e  f o r  t h e i r  g o o d  b e h a v i o r ,  w h i l e  
a l l o w i n g  o t h e r s  w h o  a r e  l e s s  r e s p o n s i b l e  f o r  t h e i r  o w n  w e l l  b e i n g
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t o  s u e  a n d  r e c o v e r  d a m a g e s .  F o r  e x a m p l e ,  e v i d e n c e  h a s  b e e n  
d e v e l o p e d  t h a t  c i g a r e t t e  s m o k i n g  e x a c e r b a t e s  a n d  s p e e d s  u p  t h e  
d i s e a s e  p r o c e s s  c a u s e d  b y  a s b e s t o s .  S u p p o s e  t w o  w o r k e r s  w e r e  
e x p o s e d  t o  t h e  s a m e  a s b e s t o s - r e l a t e d  p r o j e c t  at  t h e  s a m e  t i m e ;  one 
s m o k e d  c i g a r e t t e s  a n d  t h e  o t h e r  d i d  n o t .  A s s u m e  t h e  c i g a r e t t e  
s m o k e r  c a m e  d o w n  w i t h  c a n c e r  i n  t i m e  t o  f i l e  s u i t  a g a i n s t  t h e  
a s b e s t o s  m a n u f a c t u r e r  u n d e r  t h e  s t a t u t e  o f  r e p o s e .  B e c a u s e  t h e  
n o n - s m o k e r  h a d  h e a l t h i e r  J u n g s ,  a n d  w a s  t h e r e f o r e  m o r e  r e s i s t a n t  t o  
t h e  e f f e c t s  o f  t h e  a s b e s t o s ,  t h e  n o n - s m o k e r  d i d  n o t  c o m e  d o w n  w i t h  
c a n c e r  f o r  s e v e r a l  m o r e  y e a r s ,  a t  w h i c h  t i m e  h e  f o u n d  t h a t  t h e  
s t a t u t e  o f  r e p o s e  b a r r e d  h i s  l a w s u i t .  W e  d o u b t  t h a t  t h e  c o u r t  
w o u l d  s e e  t h i s  o u t c o m e  a s  e i t h e r  f a i r  o r  r a t i o n a l .  T h e  s a m e  
a n a l y s i s  m i g h t  a p p l y  t o  o t h e r  d a n g e r o u s  p r o d u c t s  s u c h  as  t h e  
c a n c e r - c a u s i n g  d r u g  DES; s t e r i l i t y - c a u s i n g  i n t r a - u t e r i n e  d e v i c e s ;  
P C B s ;  d i o x i n s ;  a n d  s i l i c o n  g e l  b r e a s t  i m p l a n t s .  A l a s k a n s  w i t h  
s t r o n g  i m m u n e  s y s t e m s  m i g h t  b e  d e n i e d  c o m p e n s a t i o n  u n d e r  t h e  
s t a t u t e  o f  r e p o s e  w h i l e  t h o s e  w i t h  w e a k e r  i m m u n e  s y s t e m s  m i g h t  
s u c c u m b  t o  t h e  d i s e a s e  p r o c e s s  in t i m e  t o  sue.

T h e  s t a t u t e  m i g h t  al-o, in p r a c t i c e ,  d r a w  i m p e r m i s s i b l e  
d i s t i n c t i o n s  b e t w e e n  A l a s k a n s  b a s e d  o n  w e a l t h .  W e a l t h y  p e o p l e  
p r o b a b l y  o w n  a h i g h e r  p e r c e n t a g e  o f  n e w  c a r s  a n d  o t h e r  p r o d u c t s ,  
w h i l e  l e s s  w e a l t h y  p e o p l e  t e n d  t o  o w n  o l d e r - m o d e l  u s e d  c a r s  a n d  
o t h e r  u s e d  p r o d u c t s .  I n  t h e  c a s e  o f  t h e  F o r d  Pi n t o ,  o r  t h e  
C h e v r o l e t  p i c k u p  t r u c k  w i t h  ’'saddle b a g "  g a s  t a n k s ,  t h e  d e f e c t  t h a t  
i n j u r e s  p e o p l e  is  t h e  s a m e  o n  t h e  d a y  t h a t  t h e  v e h i c l e  l e a v e s  t h e  
f a c t o r y  a s  i t  i s  s e v e n  o r  e i g h t  y e a r s  later. O f  all t h e  p e o p l e  
s e r i o u s l y  b u r n e d  o r  k i l l e d  in F o r d  P i n t o s  or  C h e v r o l e t  p i c k u p  
t r u c k s ,  t h o s e  i n j u r e d  w i t h i n  t h e  f i r s t  f e w  y e a r s  o f  t h e  p r o d u c t ' s  
l i fe, b e f o r e  t h e  s t a t u t e  o f  r e p o s e  d e a d l i n e ,  a r e  l i k e l y  t o  b e  t h e  
r e l a t i v e l y  m o r e  w e a l t h y .  T h o s e  l i k e l y  t o  b e  i n j u r e d  a f t e r  t h e  
p r o d u c t  h a s  b e e n  i n  u s e  f o r  s e v e r a l  y e a r s ,  a n d  a f t e r  t h e  d e a d l i n e  
h a s  p a s s e d  a r e  l i k e l y  t o  b e  r e l a t i v e l y  l e s s  w e a l t h y .  T h e  s t a t u t e  
o f  r e p o s e  w o u l d  a l l o w  a r e l a t i v e l y  g r e a t e r  p r o p o r t i o n  o f  c l a i m s  t o  
b e  m a d e  b y  t h o s e  o f  r e l a t i v e l y  g r e a t e r  w e a l t h  w h i l e  c u t t i n g  o f f  t h e  
r i g h t s  o f  t h o s e  o f  l e s s e r  w e a l t h ,  e v e n  t h o u g h  t h e  r i s k  of  i n j u r y  
f r o m  t h e  d e f e c t i v e  g a s o l i n e  t a n k s  is e x a c t l y  t h e  s a m e  r e g a r d l e s s  of  
-the a g e  o f  t h e  v e h i c l e .  W h i l e  " p o v e r t y "  h a s  n o t  g e n e r a l l y  b e e n  
h e l d  t o  b e  a " s u s p e c t  c l a s s i f i c a t i o n "  w h i c h  w o u l d  t r i g g e r  t h e  
" s t r i c t  s c r u t i n y  t e s t , "  t h e  c o u r t s  a r e  n o t  i n c l i n e d  t o  a l l o w  
d i s t i n c t i o n s  b a s e d  o n  f i n a n c i a l  a b i l i t y  t o  g o  u n n o t i c e d  w h e n  
a s s e s s i n g  t h e  c o n s t i t u t i o n a l i t y  o f  a s t a t u t e  u n d e r  t h e  e q u a l  
p r o t e c t i o n  c l a u s e .  S e e  T r i b e ,  A m e r ic a n  C o n s t i t u t i o n a l  Law  ( 2 n d ), 
§ 1 6 - 3 6 -through § 1 6 - 3 7 ,  c i t i n g  E d w a r d s  v. C a l i f o r n i a . 314 U. S .  1 6 0  
(1941). •'-'cause -this b i l l  d r a w s  a  p o t e n t i a l  d i s t i n c t i o n  b e t w e e n  
c l a s s e s  o f  p e o p l e  b a s e d  o n  w e a l t h ,  w e  b e l i e v e  t h e  c o u r t  w o u l d  p l a c e  
a n  i n c r e a s e d  b u r d e n  o n  t h e  s t a t e  t o  p r o v e  t h a t  t h e  o v e r a l l  b e n e f i t s  
o u t w e i g h  t h e  b u r d e n s .



A s i d e  f r o m  t h e  p o t e n t i a l  e q u a l  p r o t e c t i o n  p r o b l e m  r a i s e d  
b y  t h e  f i n a n c i a l  c o n d i t i o n  o f  "the p l a i n t i f f ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  
m i g h t  b e  f o u n d  t o  b e  e x c e s s i v e l y  a r b i t r a r y  i n  t h e  w a y  t h a t  it 
e s t a b l i s h e s  t h e  s i x - y e a r  s t a t u t e  o f  r e p o s e .  A n  a r b i t r a r y  
c l a s s i f i c a t i o n  c a n  v i o l a t e  b o t h  t h e  d u e  p r o c e s s  a n d  t h e  e q u a l  
p r o t e c t i o n  c l a u s e s  o f  t h e  c o n s t i t u t i o n .  I n  L a n k f o r d  t . S u l l i v a n .  
L o n g  & H a o e r t v . 4 1 6  S.2 d  9 9 6  ( A l a b a m a  1982) , a t e n - y e a r  s t a t u t e  of 
r e p o s e  w a s  -struck d o w n  a s  a r b i t r a r y  a n d  t h e r e f o r e  u n c o n s t i t u t i o n a l .

T h e  p r o p o s e d  s t a t u t e  of r e p o s e  i n  t h i s  b i l l  w o u l d  
c e r t a i n l y  h a v e  a r b i t r a r y  c o n s e q u e n c e s  in s o m e  ca s e s .  T a k e ,  for 
e x a m p l e ,  t h e  c a s e  o f  t w o  d i f f e r e n t  i n d i v i d u a l s  w h o  p u r c h a s e  1987 
C h e v r o l e t  p i c k u p  t r u c k s .  B o t h  t r u c k s  a r e  m a n u f a c t u r e d  o n  t h e  sa m e  
d a y  i n  J u n e  1 9 8 7 .  O n e  i s  b o u g h t  a n d  f i r s t  u s e d  in  J u n e  1 9 8 7  b y  
B u y e r  #1, a n d  t h e  o t h e r  is  b o u g h t  a n d  f i r s t  u s e d  b y  B u y e r  #2 in 
A u g u s t  1 9 8 7 .  B o t h  t r u c k s  a r e  e s s e n t i a l l y  i d e n t i c a l ,  a n d  b o t h  h a v e  
t h e  s a m e  d e f e c t i v e l y  d e s i g n e d  g a s o l i n e  t a n k s .  B o t h  t r u c k s  a r e  
i n v o l v e d  i n  b r o a d s i d e  c o l l i s i o n s  on J u l y  4, 1993. B o t h  B u y e r s  #1 
a n d  2 a r e  b u r n e d  t o  d e a t h  w h e n  "their t r u c k s  l e a k  g a s o l i n e  a n d  c a t c h  
fire. U n d e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  t h e  e s t a t e  o f  B u y e r  #2 c a n  
r e c o v e r  a g a i n s t  G e n e r a l  M o t o r s ,  b u t  B u y e r  # l ' s  e s t a t e  c a n n o t ,  e v e n  
t h o u g h  t h e  c a u s e  o f  t h e i r  d e a t h s  is e x a c t l y  t h e  s ame. S i n c e  t h e  
c l o c k  b e g i n s  t o  r u n  u n d e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  o n  t h e  d a t e  of 
p u r c h a s e ,  B u y e r  # l ' s  f a m i l y  is  l e f t  w i t h  n o t h i n g ,  e v e n  t h o u g h  t h e  
d e a t h  m a y  h a v e  b e e n  t h e  f a u l t  o f  t h e  m a n u f a c t u r e r .  W e  d o u b t  t h a t  
t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  v i e w  t h i s  a s  a r a t i o n a l  o u t c o m e ,  b u t  
t h a t  is t h e  e f f e c t  t h i s  s t a t u t e  of r e p o s e  c o u l d  h a ve.

R a t i o n a l i t y .

F o r  t h e  a b o v e  r e a s o n s ,  w e  d o u b t  t h a t  t h e  A l a s k a  S u p r e m e  
C o u r t  w o u l d  b e  a n y  m o r e  i n c l i n e d  t o  a p p r o v e  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  
t h a n  i t  w a s  t o  u p h o l d  t h e  s t a t u t e  of r e p o s e  in T u r n e r  C o n s t r u c t i o n . 
I n  H a n e b u t h  v. B e l l  H e l i c o p t e r  I n t e r n a t i o n a l , t h e  A l a s k a  S u p r e m e  
C o u r t  q u o t e d  w i t h  a p p r o v a l  l a n g u a g e  f r o m  E i s e n m a n n  v. C a n t o r  
B r o t h e r s .  I n c . . 5 6 7  F. S u p p .  1 3 47, 1 3 5 2  (N.D. 111. 1 9 8 3 ) ,  i n  w h i c h  
t h a t  c o u r t  s a i d  i t  w o u l d  b e  " a b s u r d "  t o  f o r e c l o s e  a c a u s e  o f  a c t i o n  
e v e n  b e f o r e  i t  a r o s e .  A s  t h e  c o u r t s  h a v e  n o t e d ,  " w e  w o u l d  h a v e  t h e  
a n o m a l y  o f  a n  a c t i o n  b e i n g  b a r r e d  b e f o r e  t h e  c a u s e  of a c t i o n  e v e n  
a r o s e !  M r .  B u m b l e  ( ' t h e  l a w  is a ass, a i d i o t ' )  w o u l d  h a v e  
p r e v a i l e d  o n c e  a g a i n . H a n e b u t h . 694 P . 2 d  a t  147.

O t h e r  c o u r t s ,  i n c l u d i n g  t h e  N e w  H a m p s h i r e  S u p r e m e  Court, 
h a v e  r e f e r r e d  t o  A l i c e  I n  W o n d e r l a n d  w h e n  d e s c r i b i n g  l a w s  l i k e  
t h i s :

T h e  H o n o r a b l e  B r i a n  P o r t e r  M a r c h  8 , 1994
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  P a g e  15
Re: H B  292, t o r t  r e f o r m
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[ E ] x c e p t  i n  T o p s y  T u r v y  Land, y o u  c a n ' t  d i e  b e f o r e  y o u  
a r e  c o n c e i v e d ,  or b e  d i v o r c e d  b e f o r e  e v e r  y o u  m a r r y ,  o r  
h a r v e s t  a c r o p  n e v e r  p l a n t e d ,  o r  b u m  d o w n  a h o u s e  n e v e r  
b u i l t ,  o r  m i s s  a t r a i n  r u n n i n g  o n  a n o n - e x i s t e n t  
r a i l r o a d .  F o r  s u b s t a n t i a l l y  t h e  s a m e  r e a s o n s ,  i t  h a s  
a l w a y s  h e r e t o f o r e  b e e n  accepted, as  a s o r t  o f  l o g i c a l  
'axiom, ' t h a t  a s t a t u t e  of l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  
r u n  a g a i n s t  a c a u s e  o f  a c t i o n  b e f o r e  t h a t  c a u s e  o f  a c t i o n  
e x i s t s ,  i . e .  b e f o r e  a j u d i c i a l  r e m e d y  i s  a v a i l a b l e  t o  a 
p l a i n t i f f .

H e a t h  v. S e a r s .  R o e b u c k  and C o m p a n y , 464 A. 2d 288, 2 9 5  (New
H a m p s h i r e  1983) .

F i s c a l  N o t e .

T h e  f i s c a l  i m p a c t  of p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  m i g h t  b e  
s u b s t a n t i a l  i n  s o m e  u n a n t i c i p a t e d  ways. A s  n o t e d  above, A l a s k a  h a s  
s p e n t  v a s t  a m o u n t s  of p u b l i c  money, i n  t h e  b i l l i o n s  o f  d o l l a r s ,  o n  
p u b l i c  w o r k s  i n c l u d i n g  h i g h w a y s ,  a i r p o r t s ,  b u i l d i n g s ,  a n d  o t h e r  
f a c i l i t i e s .  A l a s k a  m u n i c i p a l i t i e s  a n d  s c h o o l  d i s t r i c t s  l i k e w i s e  
h a v e  e n o r m o u s  a m o u n t s  a t  stake.

T h e  s t a t u t e  o f  r e p o s e  c o u l d  j e o p a r d i z e  t h e  p u b l i c ' s  r i g h t  
t o  r e c o u p  m o n e y  w h e n  a s t r u c t u r e  or f a c i l i t y  fails, o r  a p e r s o n  i s  
o t h e r w i s e  i n j u r e d ,  b e c a u s e  of a l a t e n t  d e f e c t  a f t e r  s i x  y e a r s .  B u t  
p e o p l e  w h o  a r e  i n j u r e d  b y  t h e s e  l a t e n t  d e f e c t s  ( w h e t h e r  i n  
b u i l d i n g s ,  o n  t h e  p u b l i c  highw a y s ,  o r  a t  o t h e r  f a c i l i t i e s )  w i l l  
n e v e r t h e l e s s  c o n t i n u e  t o  s u e  p u b l i c  e n t i t i e s ,  b e c a u s e  t h e y  o w n  t h e  
p r o p e r t y .  T h e  p u b l i c  e n t i t y  will not, h o w e v e r ,  h a v e  a n y  r i g h t  o f  
i n d e m n i t y  a g a i n s t  t h e  n e g l i g e n t  b u i l d e r  o r  d e s i g n e r  in s u c h  c a s e s  
w h e r e  s i x  y e a r s  h a v e  e l a p s e d ,  u n l e s s  a n  e x c e p t i o n  t o  t h e  s t a t u t e  o f  
r e p o s e  a p p l i e s . 5

P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b )  c r e a t e s  e x c e p t i o n s  t o  t h e  g e n e r a l  s i x  
y e a r  t i m e  b a r ;  t h e  s t a t u t e  of r e p o s e  w o u l d  n o t  a p p l y  i f  t h e  
p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  d a m a g e  w e r e  t h e  r e s u l t  of, 
a m o n g  o t h e r  t h i n g s ,  b r e a c h  of an e x p r e s s  w a r r a n t y  o r  g u a r a n t e e .  
P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) (1). S o p h i s t i c a t e d  p r o p e r t y  o w n e r s  m a y  b e  
a b l e  t o  a v o i d  "the h a r s h  e f f e c t s  o f  t h e  s t a t u t e  o f  r e p o s e  i n  t h e  
f u t u r e  t o  s o m e  e x t e n t  i n  t h e i r  c o n t r a c t  n e g o t i a t i o n s  w i t h  b u i l d e r s  
a n d  d e s i g n e r s .  H o w e v e r ,  if  t h e  s t a t u t e  o f  r e p o s e  w e n t  i n t o  e f f e c t  
J u l y  1 ,  1 9 9 4 ,  as p r o v i d e d  in  S e c t i o n  39 o f  t h e  bill, a n d  a p p l i e d  t o  
b u i l d i n g s  a l r e a d y  c o m p l e t e d  or u n d e r  c o n s t r u c t i o n ,  t h e  a b i l i t y  of 
o w n e r s  t o  p r o t e c t  t h e m s e l v e s  b y  c o n t r a c t i n g  f o r  a n  e x p r e s s  w a r r a n t y  
or g u a r a n t e e  m a y  b e  n i l .
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T h e  s t a t u t e  o f  r e p o s e  will a l s o  f i s c a l l y  i m p a c t  t h e  s t a t e  

t o  t h e  e x t e n t  t h a t  s t a t e  t a x p a y e r s  will b e c o m e  t h e  s o l e  s u p p o r t  f o r  

s o m e  p e r c e n t a g e  of A l a s k a n s  w h o  are t o o  s e r i o u s l y  i n j u r e d  t o  e a r n  

a l i v i n g  o r  c a r e  f o r  t h e m s e l v e s ,  b u t  w h o  a r e  n o t  a l l o w e d  t o  r e c o v e r  

f r o m  t h e  p a r t y  t h a t  i n j u r e d  them.

C o n s u m e r  P r o t e c t i o n  a n d  Warran t i e s .

P r o p o s e d  AS 0 9 . 1 0 . 0 5 2  w o u l d  a l s o  a d v e r s e l y  i m p a c t  t h e  

r i g h t s  o f  A l a s k a n  c o n s u m e r s  w i t h  r e s p e c t  t o  l o s s e s  c a u s e d  b y  

c o n s u m e r  p r o d u c t s .  T h i s  s e c t i o n  m i g h t  a l s o  s e r v e  t o  l i m i t  t h e  

r i g h t s  of A l a s k a n  c o n s u m e r s  and b u s i n e s s e s  u n d e r  w a r r a n t i e s ,  

a l t h o u g h  t o  t h e  e x t e n t  t h a t  it limits c o n s u m e r  w a r r a n t i e s ,  i t  i s  

p r o b a b l y  s u p e r s e d e d  b y  (and t h e r e f o r e  i n v a l i d  under) t h e  M a g n u s o n -  

M o s s  Act, 1 5  U. S . C .  §§ 2301-2312, and art. l, § 15 o f  t h e  A l a s k a  

C o n s t i t u t i o n  w h i c h  f o r b i d s  l e g i s l a t i o n  i m p a i r i n g  t h e  o b l i g a t i o n  of 

c o n t r a c t s .  I n  a n y  event, t h e  statute o f  r e p o s e  c a n  h a v e  n e g a t i v e  

c o n s e q u e n c e s  f o r  A l a s k a n  consumers a n d  b u s i n e s s e s  w h o  s u f f e r  

p h y s i c a l  o r  f i n a n c i a l  in j u r y  r e s u l t i n g  f r o m  p o o r l y  d e s i g n e d  

p r o d u c t s  o r  b u i l d i n g s  m o r e  t h a n  six y e i r s  a f t e r  t h e  p r o d u c t s  w e r e  

f i r s t  u s e d  o r  t h e  b u i l d i n g s  w e r e  s u b s t a n t i a l l y  c o m p l e t e d .

C o n c l u s i o n .

F o r  t h e  a b o v e  reasons, we do n o t  b e l i e v e  t h a t  t h e  s t a t u t e  

o f  r e p o s e  p r o p o s e d  in S e c t i o n  3 of t h i s  b i l l  w o u l d  b e  e n f o r c e a b l e  

i n  A l a s k a .

S E C T I O N  4: L I M I T A T I O N  O N  A C T I O N S  A G A I N S T  H E A L T H  C A R E  P R O V I D E R S

S e c t i o n  4 w o u l d  create a n e w  A S  0 9 . 1 0 . 0 6 5  r e g a r d i n g  t h e  

s t a t u t e  of l i m i t a t i o n s  f o r  m a l p r a c t i c e  a c t i o n s  a g a i n s t  h e a l t h  c a r e  

p r o v i d e r s .  T h e  s t a t u t e  w o u l d  requ i r e  all s u c h  l a w s u i t s  i n v o l v i n g  

c h i l d r e n  w h o  a r e  i n j u r e d  w h e n  the y  are l e s s  t h a n  s i x  y e a r s  o l d  t o  

b e  f i l e d  b e f o r e  t h e  c h i l d ' s  eighth b i r t h d a y .  T h i s  w o u l d  e l i m i n a t e  

t h e  t o l l i n g  of t h e  s t a t u t e  of l i m i t a t i o n s  d u r i n g  t h e  c h i l d ' s  

m i n o r i t y  t h a t  c u r r e n t l y  i s  a u t h o r i z e d  b y  A S  0 9 . 1 0 . 0 4 0 ( a )  . T h e  t i m e  

l i m i t  of p r o p o s e d  A S  09.10.065(a) w o u l d  n o t  a p p l y  w h e r e  f r a u d  

c a u s e s  t h e  f a i l u r e  t o  t i m e l y  b r i n g  a n  a c t i o n  o n  b e h a l f  of an 

i n j u r e d  m i n o r ,  or f a c t s  t h a t  w o u l d  g i v e  n o t i c e  of a p o t e n t i a l  

a c t i o n  h a v e  b e e n  i n t e n t i o n a l l y  c o n c e a l e d .  P r o p o s e d

A S  0 9 . 1 0 . 0 6 5 ( c ) .  A d d i t i o n a l l y ,  t his s t a t u t e  o f  l i m i t a t i o n s  w o u l d  

n o t  a p p l y  i f  p r o p o s e d  A S  09.10.075, d i s c u s s e d  b e l o w ,  w o u l d  p r o v i d e



T h e  H o n o r a b l e  B r i a n  P o r t e r

A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

R e :  H B  2 9 2 ,  t o r t  r e f o r m

M a r c h  8 ,  1 9 9 4

P a g e  1 8

a l o n g e r  p e r i o d  o f  t i m e  f o r  f i l i n g  s u i t .  P r o p o s e d

A S  0 9 . 1 0 . 0 6 5 ( b ) .6

T h e  l e g i s l a t i v e  s t a t e m e n t  o f  f i n d i n g s  a n d  p u r p o s e  
d i s c u s s e d  a b o v e  w i t h  r e s p e c t  t o  S e c t i o n  3 a l s o  a p p l y  t o  S e c t i o n  A 
o f  t h e  b i l l .  A s  w i t h  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e ,  w e  b e l i e v e  
t h e  c o u r t  w o u l d  n o t  b e  i n c l i n e d  t o  u p h o l d  t h e  n e w  s t a t u t e  o f  
l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  w i t h o u t  a s h o w i n g  t h a t  t h e  
p r o v i s i o n s  o f  t h a t  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  i n  r e a l i t y ,  a n d  n o t  
j u s t  i n  t h e o r y ,  r e d u c e  t h e  l e v e l  o f  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  
i n  A l a s k a  o r  r e d u c e  t h e  p r i c e  o f  l a w s u i t s .  A s  w a s  s t a t e d  -above, 
t h e  c o u r t  i s  l i k e l y  t o  v i e w  t h e  r i g h t s  o f  i n d i v i d t i a l  A l a s k a n s  a s  
s u b s t a n t i a l .  A  p a r t y  a t t e m p t i n g  t o  u s e  t h i s  s t a t u t e  a s  a d e f e n s e  
w o u l d  t h e r e f o r e  b e a r  a h e a v y  b u r d e n  t o  s h o w  t h a t  t h e  p r o v i s i o n s  o f  
p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  t h a t  l i m i t  l a w s u i t s  a g a i n s t  h e a l t h  c a r e  
p r o v i d e r s  a c t u a l l y  m a k e  s e r i o u s  i n - r o a d s  a g a i n s t  t h e  c o s t  o f  

m a l p r a c t i c e  i n s u r a n c e .

T h e  i m p a c t  o f  a n e w  s t a t u t e  o f  l i m i t a t i o n s  o n  A l a s k a  
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  i s  q u e s t i o n a b l e . 7 W e  b e l i e v e  -that 
t h e  c o u r t  w o u l d  a l s o  c o n s i d e r  t h e  a c t u a l  a b i l i t y  o f  p h y s i c i a n s  o r  
o t h e r  h e a l t h  c a r e  p r o v i d e r s  t o  p u r c h a s e  i n s u r a n c e  a n d  t o  p a s s  a l o n g  
t h e  c o s t  o f  i n s u r a n c e  t o  t h o s e  p a y i n g  f o r  t h e  h e a l t h  c a r e .  A l l  o f  
t h e s e  c o n s i d e r a t i o n s  w o u l d  n e c e s s a r i l y  b e  i n c l u d e d  i n  a n y  
d e t e r m i n a t i o n  b y  t h e  c o u r t  o f  w h e t h e r  t h e  s t a t u t e  o f  l i m i t a t i o n s  
p r o p o s e d  i n  A S  0 9 . 1 0 . 0 6 5  c r e a t e s  a m o r e  " e q u i t a b l e  d i s t r i b u t i o n  o f  
t h e  c o s t  a n d  r i s k  o f  i n j u r y "  a s  c l a i m e d  i n  S e c t i o n  1 ( b ) (1) o f  t h e  

b il l .

W h i l e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  
i n  p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  m a y  b e  a c l o s e r  q u e s t i o n  t h a n  t h e  s t a t u t e  
o f  r e p o s e  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  ( b e c a u s e  t h e r e  m a y  b e  f e w e r  
i r r a t i o n a l  d i s t i n c t i o n s  b e t w e e n  p o t e n t i a l  c l a i m a n t s ) , w e  a r e

6 I t  i s  u n c l e a r  h o w  t h i s  s t a t u t e  a n d  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  t h e  
s t a t u t e  o f  r e p o s e ,  w o u l d  m e s h .  T h e  s t a t u t e  o f  r e p o s e  d e c l a r e s  a n  
o u t s i d e  l i m i t  o f  s i x  y e a r s  i n  w h i c h  t o  b r i n g  t o r t  a c t i o n s ,  y e t  t h i s  
s t a t u t e  o f  l i m i t a t i o n s  w o u l d  a l l o w  s o m e  i n j u r e d  c h i l d r e n  a s  m u c h  a s  
e i g h t  y e a r s  i n  w h i c h  t o  f i l e  a m e d i c a l  m a l p r a c t i c e  a c t i o n .  T h e  
l e g i s l a t u r e  s h o u l d  c l a r i f y  h o w  t h e  t w o  s t a t u t e s  a r e  m e a n t  t o  
r e l a t e .

W e  n o t e  t h a t  a  s i g n i f i c a n t  p e r c e n t a g e  o f  A l a s k a n  h e a l t h  c a r e  
p r o v i d e r s  p r o c u r e  i n s u r a n c e  t h r o u g h  a s i n g l e  s o u r c e ,  w h i c h  d o e s  
b u s i n e s s  i n  o n l y  t w o  s t a t e s .  I t  i s  p o s s i b l e ,  a l t h o u g h  w e  m a k e  n o  

p r e d i c t i o n ,  t h a t  t h e s e  A l a s k a n  p h y s i c i a n s  m a y  e x p e r i e n c e  a  r a t e  
r e d u c t i o n  o r  s m a l l e r  r a t e  i n c r e a s e  i f  H B  2 9 2  b e c o m e s  l a w .
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R e :  I I B  2 9 2 ,  t o r t  r e f o r m

n e v e r t h e l e s s  n o t  c o n f i d e n t  t h a t  t h e  n e w  s t a t u t e  o f  l i m i t a t i o n s  
w o u l d  s u r v i v e  c o n s t i t u t i o n a l  s c r u t i n y . 8

S E C T I O N  6: L I M I T A T I O N  O N  A C T I O N S  I N V O L V I N G  I N J U R Y  T O  P E R S O N  O R

S e c t i o n  6 o f  t h e  b i l l  c r e a t e s  a n e w  s t a t u t e  o f  
l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5 ,  e x p r e s s l y  f o r  t o r t  a c t i o n s .  
T h e  s t a t u t o r y  t i m e  l i m i t  f o r  b r i n g i n g  a n  a c t i o n  f o r  p e r s o n a l  
i n j u r y ,  w r o n g f u l  d e a t h ,  o r  p r o p e r t y  d a m a g e  w o u l d  b e  t w o  y e a r s  f r o m  
t h e  a c c r u a l  o f  t h e  a c t i o n .  P r o p o s e d  A S  0 9 . 1 0 . 0 7 5 ( a ) . 9 T h i s  
s t a n d a r d  i n c o r p o r a t e s  t h e  c o n c e p t  o f  t h e  " d i s c o v e r y  r u l e "  t h a t  i s  
j u d i c i a l l y  r e c o g n i z e d  i n  A l a s k a  c a s e  l a w .  C a m e r o n  v. S t a t e . 8 2 2  
P . 2 d  1 3 6 2 ,  1 3 6 6  ( A l a s k a  1 9 9 1 )  ( c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  u n t i l  
c l a i m a n t  d i s c o v e r s  o r  r e a s o n a b l y  s h o u l d  h a v e  d i s c o v e r e d  e x i s t e n c e  
o f  e l e m e n t s  o f  c a u s e  o f  a c t i o n ) . 10

T h i s  s t a t u t e  o f  l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5  
a b r o g a t e s  t h e  t o l l i n g  p r o v i s i o n s  o f  A S  0 9 . 1 0 . 1 4 0 ( a )  f o r  m i n o r s ,  b u t  
l e a v e s  t h e m  i n  p l a c e  f o r  i n c o m p e t e n t  p e r s o n s  i n  p e r s o n a l  i n j u r y ,  
w r o n g f u l  d e a t h ,  o r  p r o p e r t y  d a m a g e  c a s e s .  C o n s t i t u t i o n a l  p r o b l e m s  
a r i s e  w h e n  t h e  l e g i s l a t u r e  l i m i t s  t h e  a b i l i t y  o f  a p e r s o n  w h o  i s  
n o t  l e g a l l y  a b l e  t o  e n t e r  i n t o  c o n t r a c t s  t o  u s e  t h e  c o u r t s  f o r  t h e  

p r o t e c t i o n  o f  r i g h t s .

8 W e  a l s o  n o t e  t h a t  t h e  s t a t u t e  o f  l i m i  n a t i o n s  i n  S e c t i o n  4 o f  
t h i s  b i l l  a p p e a r s  t o  p r e s e n t  s o m e  p o t e n t i a l  c o n f l i c t s  w i t h  t h e  
H e a l t h  C a r e  R e f o r m  m e a s u r e  p r o p o s e d  b y  . G o v e r n o r  H i c k e l .  T h e  
G o v e r n o r ' s  b i l l s ,  S B  2 7 0  a n d  H B  4 1 4 ,  m a n d a t e  p r e - c o m p l a i n t
a r b i t r a t i o n  p r o c e d u r e s ?  i f  t h a t  l e g i s l a t i o n  w e r e  e n a c t e d ,  t h e  
i n t e r p l a y  b e t w e e n  m a n d a t o r y  a r b i t r a t i o n  a n d  t h e  s t a t u t e  o f
l i m i t a t i o n s  s h o u l d  b e  c l a r i f i e d .

9 T h e  c u r r e n t  g e n e r a l  t o r t  s t a t u t e  o f  l i m i t a t i o n s  i s  t w o  y e a r s .  
A S  0 9 . 1 0 . 0 7 0 .  H o w e v e r ,  “t h e r e  i s  a s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s  
f o r  c e r t a i n  a c t i o n s  i n v o l v i n g  d e s t r u c t i o n  a n d  t a k i n g  o f  p r o p e r t y .
S e e  A S  0 9 . 1 0 . 0 5 0 .  B e c a u s e  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5  w o u l d  c o v e r
" p r o p e r t y  d a m a g e "  s u i t s ,  t h e  l e g i s l a t u r e  s h o u l d  c l a r i f y  h o w  t h i s  
p r o p o s e d  s t a t u t e  a n d  e x i s t i n g  A S  0 9 . 1 0 . 0 5 0  a r e  t o  b e  c o n s t r u e d .

10 A s  m e n t i o n e d  i n  “t h e  d i s c u s s i o n  o f  s e c t i o n  3 a b o v e ,  t h e  
p r o p o s e d  s t a t u t e  o f  r e p o s e  w o u l d  s e t  a n  o u t e r  l i m i t  o f  s i x  y e a r s  
f r o m  t h e  l a s t  a c t  a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  
d e a t h ,  o r  p r o p e r t y  d a m a g e  f o r  t h e  d i s c o v e r y  o f  a c l a i m  a n d  f i l i n g  

o f  a n  a c t i o n .  T h i s  w o u l d  s e t  a s i x - y e a r  c e i l i n g  t h a t  d o e s  n o t  
e x i s t  u n d e r  t h e  d i s c o v e r y  r u l e  t o d a y .

P R O P E R T Y
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I n  B u s h  V. R e i d . 5 1 6  P . 2 d  1 2 1 5  ( A l a s k a  1 9 7 3 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  s t r u c k  d o w n  a s t a t u t e  t h a t  p r e v e n t e d  a p a r o l e e  f r o m  
s u i n g  d u r i n g  t h e  t i m e  h e  w a s  o n  p a r o l e .  I n  t h a t  d e c i s i o n ,  t h e  
c o u r t  n o t e d  t h a t  o n l y  t h e  t o l l i n g  p r o v i s i o n s  o f  A S  0 9 . 1 C . 1 4 0  
p r e v e n t e d  f o r m e r  A S  1 1 . 0 5 . 0 7 0  ( w h i c h  d i s a b l e d  p r i s o n e r s  f r o m  
m a i n t a i n i n g  s u i t  u n t i l  d i s c h a r g e d  f r o m  t h e  c r i m i n a l  s e n t e n c e )  f r o m  
a m o u n t i n g  t o  " t h e  b a l d e s t  o f  t a k i n g s "  i n  v i o l a t i o n  o f  t h e  D u e  

P r o c e s s  C l a u s e .

W e  b e l i e v e  t h a t  t h e  r a t i o n a l e  o f  B u s h  m i g h t  w e l l  b e  f o u n d  
a p p l i c a b l e  t o  n i n o r s .  T h i s  s e c t i o n  e l i m i n a t e s  t h e  t o l l i n g  
p r o v i s i o n  i n  t h e  c a s e  o f  m i n o r s  w h o ,  b e c a u s e  o f  t h e i r  a g e ,  a r e  n o t  
l e g a l l y  e n t i t l e d  t o  e n t e r  c o n t r a c t s  o r  b r i n g  s u i t  o n  t h e i r  o w n .  
E l i m i n a t i o n  o f  t h e  s a f e g u a r d  t o  t h e i r  r i g h t s  c o u l d  w e l l  b e  f o u n d  a 
t a k i n g  u n d e r  t h e  D u e  P r o c e s s  C l a u s e ,  o r  h a v e  a n  i m p e r m i s s i b l e ,  
u n e q u a l  i m p a c t  o n  g r o u p s  o f  p e o p l e  i n  v i o l a t i o n  of t h e  E q u a l  
P r o t e c t i o n  C l a u s e .  W e  t h e r e f o r e  d o u b t  t h a t  S e c t i o n  6 w i l l  s u r v i v e  

c o n s t i t u t i o n a l  s c r u t i n y .

S E C T I O N  7: N O N E C O N O M I C  D A M A G E S  C A P

S e c t i o n  7 p r o p o s e s  t o  m a k e  s e v e r a l  c h a n g e s  t o  
A S  0 9 . 1 7 . 0 1 0 .  T h a t  s t a t u t e  c u r r e n t l y  l i s t s  t h e  t y p e  o f  n o n e c o n o m i c  
d a m a g e s  t h a t  m a y  b e  r e c o v e r e d  i n  p e r s o n a l  i n j u r y  a c t i o n s ,  a n d  
e s t a b l i s h e s  a n o n e c o n o m i c  d a m a g e s  c a p  o f  $ 5 0 0 , 0 0 0  f o r  e a c h  c l a i m  
b a s e d  o n  a  s e p a r a t e  i n c i d e n t  o r  i n j u r y .  T h e  c a p  d o e s  n o t  a p p l y  t o  
d a m a g e s  f o r  d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  i m p a i r m e n t ,  t e r m s  t h a t  

a r e  n o t  d e f i n e d  i n  t h e  p r e s e n t  law.

T h e  b i l l  w o u l d  e x p r e s s l y  m a k e  A S  0 9 . 1 7 . 0 1 0  a p p l i c a b l e  t o  
w r o n g f u l  d e a t h  a c t i o n s ,  i n  a d d i t i o n  t o  p e r s o n a l  i n j u r y  c l a i m s .  
A l t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  h a d  o c c a s i o n  t o  d e t e r m i n e  
w h e t h e r  w r o n g f u l  d e a t h  a c t i o n s  a r e  a l r e a d y  i m p l i c i t l y  c o v e r e d  b y  
A S  0 9 . 1 7 . 0 1 0 ,  i t  h a s  r e a c h e d  t h a t  c o n c l u s i o n  a s  t o  a c o m p a n i o n  
s e c t i o n  o f  t h e  t o r t  r e f o r m  l a w ,  A S  0 C . 1 7 . 0 4  0. S e e  B e c k  v . 
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  & P u b l i c  P a c i l i t i e s . 837 P . 2 d  1 0 5 ,  1 1 7  

( A l a s k a  1 9 9 2 ) .

A d d i t i o n a l l y ,  t h e  b i l l  i d e n t i f i e s  l o s s  o f  c o n s o r t i u m  a s  
a r e c o g n i z e d  t y p e  o f  n o n e c o n o m i c  d a m a g e s  c l a i m .  T h e  e x i s t i n g  
d a m a g e s  c a p  o f  $ 5 0 0 , 0 0 0  w o u l d  b e  t h e  c e i l i n g  f o r  a l l  c l a i m s  a r i s i n g  
o u t  o f  a  s i n g l e  i n j u r y  o r  d e a t h .  T h e  c u r r e n t  v e r s i o n  o f  t h e  b i l l  
e l i m i n a t e s  “t h e  - e x c e p t i o n  t o  t h e  c a p  f o r  d i s f i g u r e m e n t  o r  s e v e r e  
p h y s i c a l  i m p a i r m e n t . 11 A S  0 9 . 1 7 . 0 1 0 ( c ) .  I n s t e a d ,  t h e  o n l y

11 -We n o t e  t h a t  t h e  H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  w r o t e  a 

l e t t e r  o f  i n t e n t ,  i n d i c a t i n g  i t s  d e s i r e  t h a t  t h e  H o u s e  J u d i c i a r y
( c o n t i n u e d . ..)
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c i r c u m s t a n c e s  i n  w h i c h  m o r e  t h a n  $ 5 0 0 , 0 0 0  i n  n o n e c o n o m i c  l o s s e s  
c o u l d  b e  a w a r d e d  w o u l d  b e  w h e r e  t h e  d e f e n d a n t  h a d  c o m m i t t e d  o r  
a t t e m p t e d  t o  c o m m i t  a c l a s s  A  o r  u n c l a s s i f i e d  f e l o n y ,  t h e  p l a i n t i f f  
w a s  a v i c t i m  o f  “t h a t  o f f e n s e ,  a n d  t h e  a c t i o n  i s  b a s e d  o n  t h a t  
o f f e n s e .  N o t a b l y ,  t h i s  e w  p r o v i s i o n  d o e s  n o t  r e g u i r e  t h a t  t h e  
d e f e n d a n t  b e  c o n v i c t e d  t h e  o f f e n s e .  F o r  t h e  s a k e  o f  f u t u r e  
s t a t u t o r y  i n t e r p r e t a t i ^  ., t h e  l e g i s l a t u r e  s h o u l d  c l a r i f y  w h a t  
b u r d e n  o f  p r o o f  a p p l i e s  t o  t h i s  e x c e p t i o n .

S E C T I O N  8: P U N I T I V E  D A M A G E S  S T A N D A R D

A S  0 9 . 1 7 . 0 2 0  p r e s e n t l y  p r o v i d e s  t h a t  t h e  b u r d e n  o f  p r o o f  
f o r  p u n i t i v e  d a m a g e s  i s  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  H o w e v e r ,  
t h e  s t a t u t e  d o e s  n o t  s p e c i f y  t h e  l e v e l  o r  t y p e  o f  e v i d e n c e  
n e c e s s a r y  t o  s u p p o r t  a n  a w a r d  o f  p u n i t i v e  d a m a g e s .  S e c t i o n  8 of 
t h e  b i l l  w o u l d  r e q u i r e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  o f  " m a l i c e  o r  
c o n s c i o u s  a c t s  s h o w i n g  d e l i b e r a t e  d i s r e g a r d  o f  a n o t h e r  p e r s o n  b y  
t h e  p e r s o n  f r o m  w h o m  t h e  p u n i t i v e  d a m a g e s  a r e  s o u g h t . "  P r o p o s e d  

A S  0 9 . 1 7 . 0 2 0 .

T h i s  s t a n d a r d  g e n e r a l l y  c o m p o r t s  w i t h  e x i s t i n g  A l a s k a  
j u r i s p r u d e n c e .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  f o u n d  t h a t  p u n i t i v e  
d a m a g e s  a r e  n o t  f a v o r e d  i n  l a w  a n d  t h e r e f o r e  a r e  t o  b e  a l l o w e d  
" o n l y  w i t h  c a u t i o n  a n d  w i t h i n  n a r r o w  l i m i t s . "  A l a s k a  P l a c e r  Co. v. 
L e e . 5 5 3  P . 2 d  54, 61 ( A l a s k a  1 9 7 6 ) .  C o n s e q u e n t l y ,  t h e  c o u r t  h a s  
l i m i t e d  p u n i t i v e  d a m a g e s

t o  c a s e s  w h e r e  t h e  w r o n g d o e r ' s  c o n d u c t  c o u l d  f a i r l y  

b e  c a t e g o r i z e d  a s  " o u t r a g e o u s ,  s u c h  a s  a c t s  d o n e  
w i t h  m a l i c e  o r  b a d  m o t i v e s  o r  r e c k l e s s  i n d i f f e r e n c e  
t o  t h e  i n t e r e s t s  o f  a n o t h e r . "  M a l i c e  m a y  b e  
i n f e r r e d  i f  t h e  a c t s  e x h i b i t  "a c a l l o u s  d i s r e g a r d  
f o r  t h e  r i g h t s  o f  o t h e r s . "  H o w e v e r ,  " w h e r e  t h e r e  
is n o  e v i d e n c e  t h a t  g i v e s  r i s e  t o  a n  i n f e r e n c e  o f  
a c t u a l  m a l i c e  o r  c o n d u c t  s u f f i c i e n t l y  o u t r a g e o u s  t o  
b e  d e e m e d  e q u i v a l e n t  t o  a c t u a l  m a l i c e , "  t h e  t r i a l  
c o u r t  n e e d  n o t ,  a n d  i n d e e d  s h o u l d  n o t ,  s u b m i t  t h e  
i s s u e  o f  p u n i t i v e  d a m a g e s  t o  t h e  j u r y .

S t a t e  F a r m  M u t u a l  A u t o m o b i l e  I n s u r a n c e  Co. v. W e i  f o r d . 8 3 1  P . 2 d  

1 2 6 4 ,  1 2 6 6  ( A l a s k a  1 9 9 2 )  ( c i t a t i o n s  o m i t t e d ) .

11 ( . . . c o n t i n u e d )
C o m m i t t e e  c o n s i d e r  a d o p t i n g  " a n  a m e n d m e n t  t h a t :  1) d e f i n e s  t h e
p h r a s e  ' d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  i m p a i r m e n t ' ?  a n d  2) 
r e s t o r e s  t h e  e x c l u s i o n  o r  e s t a b l i s h e s  a m o r e  ' r e a l i s t i c  c a p '  o n  
t h e s e  t y p e s  o f  i n j u r i e s ,  p e r  t h e  c o m m i t m e n t  o f  t h e  C h a i r  o f  t h e  
J u d i c i a r y  C o m m i t t e e . "  H o u s e  J o u r n a l ,  p. 2 2 8 0  (Feb. 7, 1 9 9 4 ) .
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I t  s h o u l d  b e  n o t e d  t h a t  t h e  p r o p o s e d  s t a t u t o r y  s t a n d a r d  

m a y  b e  h i g h e r  t h a n  t h e  t e s t  q u o t e d  a b o v e ,  a s  i t  a p p e a r s  t o  
e l i m i n a t e  " r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s "  a s  a  
b a s i s  f o r  a p u n i t i v e  d a m a g e s  a w a r d .  W e  s e e  n o  l e g a l  d i f f i c u l t i e s  

w i t h  t h i s  s e c t i o n . 12

S E C T I O N  9: P U N I T I V E  D A M A G E S  C A P

S e c t i o n  9 a d d s  t w o  n e w  s u b s e c t i o n s  t o  A S  0 9 . 1 7 . 0 2 0  
r e g a r d i n g  p u n i t i v e  d a m a g e s .  T h e  f i r s t  w o u l d  p l a c e  a  c a p  o n  
p u n i t i v e  d a m a g e  a w a r d s  o f  e i t h e r  $ 2 0 0 , 0 0 0  o r  t h r e e  t i m e s  t h e  a m o u n t  
o f  c o m p e n s a t o r y  d a m a g e s  a w a r d e d .  P r o p o s e d  A S  0 9 . 1 7 . 0 2 0 ( b ) .  T h e  
A l a s k a  S u p r e m e  C o u r t  h a s  d e c l i n e d  o n  s e v e r a l  o c c a s i o n s  t o  
j u d i c i a l l y  a d o p t  a  f i x e d  r a t i o  b e t w e e n  p u n i t i v e  a n d  c o m p e n s a t o r y
d a m a g e s ,  m o s t  r e c e n t l y  ir. C a m e r o n  v. B e a r d , ____  P. 2 d   , O p .  No.

4 0 3 2  ( A l a s k a ,  D e c e m b e r  3, 1 9 9 3 ) .

T h i s  c o u r t  h a s  r e f u s e d  t o  p r e s c r i b e  a d e f i n i t e  
r a t i o  b e t w e e n  c o m p e n s a t o r y  a n d  p u n i t i v e  d a m a g e s .
B e n  L o m o n d .  I n c .  v. C a m p b e l l , 6 9 1  P . 2 d  1 0 4 2 ,  1 0 4 8  
( A l a s k a  1 9 8 4 ) .  T h o u g h  c o m p a r i n g  p u n i t i v e  a n d  
a c t u a l  d a m a g e  a w a r d s  i s  o n e  w a y  t o  d e t e r m i n e  i f  
p u n i t i v e  d a m a g e s  a r e  e x c e s s i v e ,  o t h e r  f a c t o r s ,  s u c h  
a s  t h e  m a g n i t u d e  a n d  f l a g r a n c y  o f  t h e  o f f e n s e ,  t h e  
i m p o r t a n c e  o f  t h e  p o l i c y  v i o l a t e d ,  a n d  t h e  
d e f e n d a n t ' s  w e a l t h ,  a r e  e q u a l l y  i m p o r t a n t  t o  t h e  
d e t e r m i n a t i o n .

C l a r y  In s .  A g e n c y  v .  D o v l e . 6 2 0  P . 2 d  194, 2 0 5  ( A l a s k a  1 9 8 0 ) .  T h e  
A l a s k a  S u p r e m e  C o u r t ' s  r e f u s a l  t o  a p p l y  a r a t i o  t e s t  i n  r e v i e w i n g  
p u n i t i v e  d a m a g e  a w a r d s  r a i s e s  s o m e  d o u b t  a s  t o  h o w  t h e  p r o p o s e d  c a p  

w o u l d  f a r e  i n  a c o u r t  c h a l l e n g e .

T h e  s e c o n d  n e w  s u b s e c t i o n  w o u l d  m a k e  a n  e x c e p t i o n  t o  t h e  
p r o p o s e d  p u n i t i v e  d a m a g e s  c a p  i n  c a s e s  w h e r e  t h e  u e f e n d a n t  
c o m m i t t e d  o r  a t t e m p t e d  t o  c o m m i t  a c l a s s  A  o r  u n c l a s s i f i e d  f e l o n y ,  
t h e  p l a i n t i f f  i s  a  v i c t i m  o f  t h a t  o f f e n s e ,  a n d  t h e  a c t i o n  i s  b a s e d  
o n  t h a t  o f f e n s e .  P r o p o s e d  A S  0 9 . 1 7 . 0 2 0 ( c )  . T h i s  i s  s i m i l a r  t o  t h e  
p r o p o s e d  e x c e p t i o n  t o  t h e  c e i l i n g  o n  n o n e c o n o m i c  d a m a g e s  i n  
A S  0 9 . 1 7 . 0 1 0 ( c ) .  A s  i n  p r o p o s e d  A S  0 9 . 1 7 . 0 1 0 ( c ) ,  t h i s  s u b s e c t i o n  
d o e s  n o t  s p e c i f y  “t h e  a p p l i c a b l e  b u r d e n  o f  p r o o f ;  t h e  l e g i s l a t u r e  

s h o u l d  c l a r i f y  i t s  i n t e n t  i n  t h i s  r e g a r d .

ll- B e c a u s e  S e c t i o n  9, d i s c u s s e d  b e l o w ,  c r e a t e s  n e w  s u b s e c t i o n s  
(b) a n d  (c) t o  A S  0 9 . 1 7 . 0 1 0 ,  t h e  t e x t  o f  S e c t i o n  8 s h o u l d  b e  
d e s i g n a t e d  a s  ( a ) .
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S E C T I O N  10: C R I M I N A L  C O N D U C T  B A R S  R E C O V E R Y  O F  D A M A G E S

A S  0 9 . 1 7 . 0 3 0  w a s  e n a c t e d  i n  1 9 8 6  i n  r e s p o n s e  t o  p u b l i c  
o u t c r y .  I n d i v i d u a l s  e n g a g e d  i n  f e l o n i o u s 13 c o n d u c t  c o u l d  f i l e
l a w s u i t s  a n d  s e e k  m o n e t a r y  a w a r d s  a s  a r e s u l t  o f  s i t u a t i o n s  t h a t
r e s u l t e d  i n  p e r s o n a l  i n j u r y  o r  d e a t h  b r o u g h t  a b o u t  o r  a f f e c t e d  b y  
t h e i r  o w n  c r i m i n a l  w r o n g d o i n g .  T h e  p r e s e n t  s t a t u t e  p r e c l u d e s  
r e c o v e r y  b y  a  p e r s o n  w h o  s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h r e e  
e l e m e n t s  a r e  p r e s e n t :  (1) t h e  i n j u r y  o r  d e a t h  o c c u r r e d  w h i l e  “t h e
p e r s o n  w a s  e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a  f e l o n y ,  (2) t h e  p e r s o n  
h a s  b e e n  c o n v i c t e d  o f  t h e  f e l o n y  ( e i t h e r  t h r o u g h  a g u i l t y  p l e a  o r  
a p l e a  o f  n o l o  c o n t e n d e r e ) ,  a n d  (3) t h e  f e l o n y  s u b s t a n t i a l l y  
c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  T h e  c u r r e n t  l a w  s p e c i f i c a l l y  
s t a t e s  t h a t  t h i s  s e c t i o n  d o e s  n o t  a f f e c t  a r i g h t  o f  a c t i o n  u n d e r  42 

U . S . C .  § 1 9 8 3 . 14

S e c t i o n  1 0  o f  t h e  b i l l  a m e n d s  t h e  l a n g u a g e  o f  t h e  f i r s t  
t w o  e l e m e n t s  o f  A S  0 9 . 1 7 . 0 3 0 .  R a t h e r  t h a n  b e i n g  l i m i t e d  t o  
s i t u a t i o n s  w h e r e  t h e  c l a i m a n t  w a s  a c t u a l l y  " e n g a g e d  i n  t h e
c o m m i s s i o n  o f  a f e l o n y , "  t h e  s t a t u t e  w o u l d  b e  e x p a n d e d  t o  a p p l y  
w h e r e  t h e  c l a i m a n t  w a s  a t t e m p t i n g  t o  c o m m i t  a f e l o n y  o r  f l e e i n g  
f r o m  t h e  c o m m i s s i o n  o f  a f e l o n y .  P r o p o s e d  A S  0 9 . 1 7 . 0 3  0. T h e  b i l l
r e m o v e s  t h e  s e c o n d  e l e m e n t  t h a t  r e q u i r e s  t h a t  t h e  c l a i m a n t  b e  

c o n v i c t e d  o f  t h e  f e l o n i o u s  c o n d u c t .

T h e  e x i s t i n g  s t a t u t e  w a s  r e c e n t l y  e x a m i n e d  b y  o u r  S u p r e m e  
C o u r t  i n  S u n  v. S t a t e . 8 3 0  P . 2 d  7 7 2  ( A l a s k a  1 9 9 2 ) .  I n  S u n , a 
p e r s o n a l  i n j u r y  c o m p l a i n t  w a s  f i l e d  a g a i n s t  t h e  s t a t e  a n d  s t a t e  
t r o o p e r s  a l l e g i n g  t h a t  t h e  t r o o p e r s  u s e d  e x c e s s i v e  f o r c e  b y

13 A  f e l o n y  i s  d e f i n e d  a s  a c r i m i n a l  o f f e n s e  f o r  w h i c h  a n
i n d i v i d u a l  m a y  b e  s e n t e n c e d  t o  a t e r m  o f  i m p r i s o n m e n t  o f  m o r e  t h a n

o n e  y e a r .  S e e  A S  1 2 . 5 5 . 1 2 5  a n d  1 2 . 5 5 . 1 3 5 .

14 A l t h o u g h  A S  0 9 . 1 7 . 0 3 0  d o e s  n o t  b a r  c l a i m s  b rovight u n d e r
4 2  U . S . C .  § 1 9 8 3 ,  t h e  A l a s k a  S u p r e m e  C o u r t  i n  L o r d  v. F o g c u t t e r  
B a r . 8 1 3  P. 2 d  6 6 0  ( A l a s k a  1 9 9 1 )  , d i s m i s s e d  i § 1 9 8 3  c l a i m  b r o u g h t  
b y  a c o n v i c t e d  f e l o n  o n  p u b l i c  p o l i c y  g r o u n d s .  L o r d ,  a p a t r o n  i n  
t h e  F o g c u t t e r  B a r ,  a l l e g e d  t h a t  t h e  b a r  s e r v e d  h i m  a l c o h o l  w h i l e  h e  
w a s  i n t o x i c a t e d ,  i n  v i o l a t i o n  o f  A S  0 4 . 2 1 . 0 2  0. A s  a  r e s u l t  o f  h i s  
e x c e s s i v e  c o n s u m p t i o n  o f  a l c o h o l ,  h e  c l a i m s  t h a t  h e  s u b s e q u e n t l y  
k i d n a p p e d ,  r a p e d ,  a n d  a s s a u l t e d  a w o m a n  w i t h  w h o m  h e  l e f t  t h e  b a r .
L o r d  b a s e d  h i s  c o m p l a i n t  u p o n  a l l e g e d  v i o l a t i o n s  o f  t h e  d r a m  s h o p
s t a t u t e  a n d  h i s  f e d e r a l  c i v i l  r i g h t s .  T h e  c o u r t  r e c o g n i z e d  t h a t  
e v e n  t h o u g h  t h e  d r a m  s h o p  s t a t u t e  d o e s  g i v e  r i s e  t o  s o m e  c l a i m s  b y  

i n d i v i d u a l s  w h o  a r e  i n j u r e d  w h i l e  i n t o x i c a t e d ,  t h e  s t a t u t e  d o e s  n o t  

p r o v i d e  a  c o n v i c t e d  f e l o n ,  s u c h  a s  L o r d ,  w i t h  a c a u s e  o f  a c t i o n  f o r  
a n y  d a m a g e  s u s t a i n e d  d u r i n g  t h e  c o m m i s s i o n  o f  t h e  f e l o n y .
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s h o o t i n g  t h e  p l a i n t i f f  a n u m b e r  o f  t i m e s  w h i l e  a t t e m p t i n g  t o  
a p p r e h e n d  h i m .  T h e  p l a i n t i f f  c l a i m e d  t h a t  A S  0 9 . 1 7 . 0 3 0  v i o l a t e d  
t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  A l a s k a  c o n s t i t u t i o n  b y ,  i n  e f f e c t ,  
n u l l i f y i n g  A l a s k a ' s  s t a t u t e s  o n  t h e  u s e  o f  e x c e s s i v e  o r  d e a d l y  
f o r c e .  T h e  c o u r t  f o u n d  t h a t  b e c a u s e  t h e  l a w  " d i d  n o t  c h a n g e  t h e  
s u b s t a n t i v e  l a w  o f  a r r e s t ,  a n d  b e c a u s e  s i g n i f i c a n t  s a n c t i o n s  r e m a i n  
f o r  v i o l a t i o n s  o f  t h e  s u b s t a n t i v e  l a w  o f  a r r e s t , "  A S  0 9 . 1 7 . 0 3 0  d i d  
n o t  d e p r i v e  S u n  o f  d u e  p r o c e s s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n "  I d . 
a t  7 7 5 .  W e  d o  n o t  b e l i e v e  t h a t  -the p r o p o s e d  c h a n g e s  w i l l  h a v e  a n y  

c o n s t i t u t i o n a l  r a m i f i c a t i o n s .

S E C T I O N  11: D A M A G E  A W A R D S  F O R  L O S T  E A R N I N G S  T O  B E  R E D U C E D  T O R

T A X E S

" T h e  g e n e r a l  p r i n c i p l e  u n d e r l y i n g  t h e  a s s e s s m e n t  of 
d a m a g e s  i n  t o r t  c a s e s  i s  t h a t  a n  i n j u r e d  p e r s o n  i s  e n t i t l e d  t o  b e  
r e p l a c e d  a s  n e a r l y  a s  p o s s i b l e  i n  t h e  p o s i t i o n  h e  w o u l d  h a v e  
o c c u p i e d  h a d  i t  n o t  b e e n  f o r  t h e  d e f e n d a n t ' s  t o r t . "  B e a u l i e u  v. 
E l l i o t t . 4 3 4  P . 2 d  665, 6 7 0 - 7 1  ( A l a s k a  1 9 6 7 ) .  A S  0 9 . 1 7 . 0 4 0 ( a )
p r e s e n t l y  p r o v i d e s  t h e  g u i d e l i n e s  t h a t  a c o u r t  o r  j u r y  m u s t  f o l l o w  
w h e n  d a m a g e s  a r e  a w a r d e d  f o r  p e r s o n a l  i n j u r y .

D a m a g e s  m a y  b e  a w a r d e d  t o  a p l a i n t i f f  f o r  p a s t  a n d  f u t u r e  
e c o n o m i c 15 l o s s  a s  w e l l  a s  f o r  p a s t  a n d  f u t u r e  n o n e c o n o m i c 16 l o s s .  
A S  0 9 . 1 7 . 0 4 0 (a) . P u n i t i v e  d a m a g e s  m a y  a l s o  b e  a w a r d e d  i f  t h e  c o u r t  
o r  j u r y  f i n d s  t h a t  t h e  c o n d u c t  t h a t  c a u s e d  t h e  p l a i n t i f f ' s  i n j u r y  
w a s  m a l i c i o u s  a n d  o u t r a g e o u s .  I d . S e e  S e c t i o n  8 d i s c u s s i o n ,  

s u p r a .

T h e  f i r s t  c h a n g e  p r o p o s e d  b y  S e c t i o n  1 1  b r o a d e n s  t h e  
t y p e s  of c a s e s  in w h i c h  i t e m i z a t i o n  o f  d a m a g e s  m u s t  o c c u r  t o  
i n c l u d e  c a s e s  w h e r e  t h e r e  h a s  b e e n  a d e a t h ,  i n  a d d i t i o n  t o  p e r s o n a l  

i n j u r y  c a s e s .

S e c t i o n  11 a l s o  p r o p o s e s  t o  a d d  a n e w  s e c o n d  s u b s e c t i o n  
t o  A S  0 9 . 1 7 . 0 4 0 ( a )  t h a t  r e q u i r e s  a l l  a w a r d s  f o r  p a s t  o r  f u t u r e  
g r o s s  e a r n i n g s  t o  b e  r e d u c e d  b y  t h e  a m o u n t  o f  f e d e r a l  o r  s t a t e

A w a r d s  f o r  e c o n o m i c  d a m a g e s  c o m p e n s a t e  p l a i n t i f f s  f o r  p a s t ,  
a s  w e l l  a s  f u t u r e ,  l o s s e s  a n d  i n c l u d e ,  N i t  a r e  n o t  l i m i t e d  to, 
w a g e s  t h a t  t h e  p a r t y  w o u l d  h a v e  b e e n  a b l e  t o  e a r n ,  m e d i c a l  b a l l s ,  
•and t h e  i m p a i r m e n t  o f  e a r n i n g  c a p a c i t y .

1 N o n e c o n o m i c  d a m a g e  a w a r d s  a r e  a w a r d e d  f o r  p a s t  a n d  f u t u r e  
l o s s e s  a n d  c o m p e n s a t e  p l a i n t i f f s  f o r  p a i n ,  s u f f e r i n g ,  
i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  d i s f i g u r e m e n t ,  l o s s  o f  

e n j o y m e n t  o f  l i f e ,  a n d  o t h e r  n o n p e c u n i a r y  d a m a g e .  S e e
A S  0 9 . 1 7 . 0 1 0 ( a ) .
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t a x e s  t h a t  w o u l d  h a v e  b e e n  p a i d ,  u n d e r  t h e  t a x  r a t e s  i n  e f f e c t  o n  
t h e  d a t e  o f  t h e  i n j u r y  o r  d e a t h . 17 P r o p o s e d  A S  0 9 . 1 7 . 0 4 0 ( a ) ( 2 ) .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  c o n s i d e r e d  t a x  i s s u e s  
r e l a t e d  t o  d a m a g e  a w a r d s .  T h e  l e a d i n g  c a s e  i n  t h i s  a r e a  m a n d a t e s  
t h a t  a n  a w a r d  f o r  p a s t  w a g e  l o s s  s h o u l d  i n c l u d e  a  d e d u c t i o n  f o r  
i n c o m e  t a x e s  t h a t  w o u l d  h a v e  b e e n  p a i d .  T h i s  i s  p a r t l y  b a s e d  u p o n  
t h e  f a c t  t h a t  t h e  t a x  l a w s  a p p l i c a b l e  t o  t h e  i n c o m e  p l a i n t i f f  w o u l d  
h a v e  e a r n e d  i n  t h e  p a s t  f.re a s c e r t a i n a b l e .  B e a u l i e u  v .  E l l i o t t , 
-434 P . 2 d  a t  67 3 .  I n  t h a t  r e s p e c t ,  t h e  p r o p o s e d  l a n g u a g e  o f  
p a r a g r a p h  (a) (2) t h a t  a p p l i e s  t o  p a r  w a g e  c o m p e n s a t i o n  i s  m e r e l y  
a c o d i f i c a t i o n  o f  e x i s t i n g  A l a s k a  l a w .  B u t  t h e  b a l a n c e  o f  t h e  
p r o p o s e d  l a n g u a g e  i n  s e c t i o n  ( a ) (2) , t h a t  a p p l i e s  t o  a w a r d s  f o r  
f u t u r e  g r o s s  e a r n i n g s ,  d e v i a t e s  f r o m  e s t a b l i s h e d  A l a s k a  c a s e  la w .  

Id.

T h e  A l a s k a  c o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  f u t u r e  i n c o m e  
t a x e s  a r e  n o t  t o  b e  c o n s i d e r e d  w h e n  a w a r d i n g  d a m a g e s  f o r  i m p a i r m e n t  
o f  f u t u r e  e a r n i n g  c a p a c i t y .  E h r e d t  v. D e h a v i l l a n d  A i r c r a f t  Co. o f  
C a n a d a . 7 0 5  P . 2 d  446, 4 5 3  ( A l a s k a  1 9 8 5 )  ; C i t y  o f  K o t z e b u e  v.
M c L e a n . 7 0 2  P. 2 d  1 3 0 9 ,  1 3 1 7  ( A l a s k a  1 9 8 5 ) ;  S t a t e  v. H a r r i s . 6 6 2  P. 2 d  
9 4 6 ,  9 4 8  ( A l a s k a  1 9 8 3 ) ;  Y u k o n  E q u i p m e n t  I n c .  v. G o r d o n . 6 6 0  P . 2 d  

4 2 8 ,  4 3 4 - 3 5  ( A l a s k a  1 9 8 3 )  . W h e n  c o n s i d e r i n g  a n d  r e c o n s i d e r i n g  t h i s  
i s s u e ,  t h e  c o u r t  h a s  r e i t e r a t e d  i t s  h o l d i n g  i n  B e a u l i e u , s t a t i n g  
t h a t  " I n c o m e  t a x  r a t e s ,  p r o v i s i o n s  r e l a t i n g  t o  d e d u c t i o n s  a n d  
e x e m p t i o n s ,  a n d  o t h e r  a s p e c t s  o f  i n c o m e  t a x  l a w s  a n d  r e g u l a t i o n s  
a r e  s o  s u b j e c t  t o  c h a n g e  i n  t h e  f u t u r e  t h a t . . . a  c o u r t  c a n n o t  
p r e d i c t  w i t h  s u f f i c i e n t  c e r t a i n t y  j u s t  w h a t  a m o u n t s  o f  m o n e y  a 
p l a i n t i f f  w o u l d  b e  o b l i g e d  t o  p a y  in f e d e r a l  a n d  s t a t e  i n c o m e  t a x e s  
o n  i n c o m e  t h a t  h e  w o u l d  h a v e  e a r n e d  in t h e  f u t u r e  h a d  i t  n o t  b e e n  
f o r  a d e f e n d a n t ' s  t o r t i o u s  c o n d u c t . "  Y u k o n . 6 6 0  P . 2 d  a t  4 3 4 .

T h e  r a t i o n a l e  g i v e n  f o r  d e d u c t i n g  t a x e s  f r o m  g r o s s  
e a r n i n g s  is t h a t  t h e  p r e v a i l i n g  p a r t y ' s  a w a r d  w i l l  m o r e  a c c u r a t e l y  
r e f l e c t  a c t u a l  a f t e r - t a x  l o s s e s  a n d  i s  n o t  " i n f l a t e d "  b y  t h e  a m o u n t  
t h a t  w o u l d  h a v e  b e e n  p a i d  o u t  i n  t a x e s .  F u t u r e  g r o s s  e a r n i n g s  
w o u l d  h a v e  b e e n  t a x e d  i f  r e c e i v e d  i n  t h e  n o r m a l  c o u r s e  o f  t h e  
p l a i n t i f f ' s  w o r k  h i s t o r y  i f  h e  h a d  n o t  b e e n  i n j u r e d ,  w h e r e a s  t h e y  
a r e  n o t  s u b j e c t  t o  f e d e r a l  i n c o m e  t a x  w h e n  p a r t  o f  a p e r s o n a l

1 T h e  I R S  d o e s  n o t  t a x  p e r s o n a l  i n j u r y  a w a r d s .  2 6  TJ.S.C. 
§ 1 0 4 ( a )  p r o v i d e s  t h a t  ". . . g r o s s  i n c o m e  d o e s  n o t  i n c l u d e  t h e
a m o u n t  o f  a n y  d a m a g e s  r e c e i v e d  ( w h e t h e r  b y  s u i t  o r  a g r e e m e n t  a n d  
w h e t h e r  a s  l u m p  s u m s  o r  a s  p e r i o d i c  p a y m e n t s )  o n  a c c o u n t  o f  
p e r s o n a l  i n j u r i e s  o r  s i c k n e s s . "  ( E m p h a s i s  a d d e d . )
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i n j u r y  a w a r d . 18 O n  t h e  o t h e r  h a n d ,  r e d u c t i o n  o f  a n  a w a r d  f o r  
f u t u r e  g r o s s  e a r n i n g s  u n d e r  p r o p o s e d  A S  0 9 . 1 7 . 0 4 0 ( a ) ( 2 )  w i l l  g i v e  
d e f e n d a n t s  a  b e n e f i t  n o t  p r e v i o u s l y  a f f o r d e d  b y  t h e  c o u r t s .

S E C T I O N  1 2 :  F U T U R E  D A M A G E S  P A I D  T H R O U G H  P E R I O D I C  P A Y M E N T S

H i s t o r i c a l l y ,  w h e n  a p l a i n t i f f  i s  c o m p e n s a t e d  f o r  f u t u r e  
d a m a g e s ,  t h e  a w a r d  i s  p a i d  i n  a l u m p  s u m  t o  b e  u s e d  a s  t h e  n e e d  
a r i s e s ,  e v e n  i f  -the - e x p e n s e  i s  o n e  t h a t  w i l l  n o t  p r e s e n t  i t s e l f  f o r  
a  n u m b e r  o f  y e a r s .  T o r  e x a m p l e ,  i f  a v i c t i m  i s  s e v e r e l y  i n j u r e d ,  
t h e  d a m a g e s  a r e  o f t e n  b a s e d  u p o n  m e d i c a l  a n d  o t h e r  e x p e n s e s  t h a t  
w i l l  b e  i n c u r r e d  o v e r  a l i f e t i m e .  A  p e r i o d i c  p a y m e n t  s c h e m e  i s  
s o m e t i m e s  f a s h i o n e d  t o  p r o v i d e  f o r  t h e  p a y m e n t  o f  t h e s e  d a m a g e s  b y  
s o m e  f o r m u l a  s o  t h a t  t h e  f u n d s  w i l l  b e c o m e  a v a i l a b l e  a s  t h e y  a r e  

n e e d e d ,  r a t h e r  t h a n  a t  t h e  t i m e  o f  t h e  j u d g m e n t .

S e c t i o n  1 2  a m e n d s  A S  0 9 . 1 7 . 0 4  0(d) i n  t w o  w a y s .  
P r e s e n t l y ,  s u b s e c t i o n  (d) a l l o w s  o n l y  t h e  i n j u r e d  p a r t y  t o  r e q u e s t  
t h e  c o u r t  t o  o r d e r  t h a t  t h e  a m o u n t  o f  a n y  a w a r d  f o r  f u t u r e  d a m a g e s  
b e  p a i d  b y  p e r i o d i c  p a y m e n t s ,  r a t h e r  t h a n  b y  a l u m p  s u m  p a y m e n t .  
T h e  p r o p o s e d  l a n g u a g e  f i r s t  s e e k s  t o  a m e n d  t h e  s t a t u t e  s o  t h a t  a n y  
p a r t y  t o  t h e  c a s e ,  i n c l u d i n g  t h e  p a r t y  a g a i n s t  w h o m  a j u d g m e n t  h a s  
b e e n  r e n d e r e d ,  m a y  r e q u e s t  a  p e r i o d i c  p a y m e n t  s c h e d u l e .  S i n c e  t h e  
p r o p o s e d  l a n g u a g e  l i m i t s  t h e  p e r i o d i c  p a y m e n t  s c h e m e  t o  a w a r d s  f o r  
f u t u r e  d a m a g e s  o n l y ,  t h e  i n j u r e d  p a r t y  t h e o r e t i c a l l y  w o u l d  r e c e i v e  
t h e  i n t e n d e d  c o m p e n s a t i o n  i n  t h e  s a m e  m a n n e r  a s  i t  w o u l d  h a v e  b e e n  
o b t a i n e d  b u t  f o r  t h e  i n j u r y  o r  d e a t h  i n  q u e s t i o n .

P e r i o d i c  p a y m e n t  p r o v i s i o n s  v a r y  t h r o u g h o u t  t h e  U n i t e d  

S t a t e s .  T h e  s c h e m e  m a y  b e  m a n d a t o r y ,  o r  d i s c r e t i o n a r y ,  d e p e n d i n g  
u p o n  t h e  s t a t u t o r y  p r o v i s i o n  t h a t  a p p l i e s .  A s  i n  A l a s k a ,  p e r i o d i c  
p a y m e n t  p r o v i s i o n s  a p p l y  o n l y  t o  f u t u r e  d a m a g e  a m o u n t s .  I n  s o m e  
s t a t e s ,  s u c h  a p a y m e n t  s c h e m e  is o f t e n  n o t  t r i g g e r e d  u n l e s s  t h e  
a w a r d  r e a c h e s  a t h r e s h o l d  a m o u n t .  (The a m o u n t  r a n g e s  f r o m  $ 5 0 , 0 0 0  
t o  $ 5 0 0 , 0 0 0 .  I n  m o s t  o f  t h e  s t a t e s  t h a t  h a v e  a t h r e s h o l d  a m o u n t ,  
i t  i s  i n  t h e  $ 1 0 0 , 0 0 0  t o  $ 2 5 0 , 0 0 0  r a n g e . )

I t  h a s  b e e n  s u g g e s t e d  t h a t  a n  i n j u r e d  p a r t y ' s  a b i l i t y  t o  
a c t u a l l y  x e c e i v e  t h e  f u l l  a m o u n t  o f  t h e  a w a r d  i s  t h r e a t e n e d  b y  t h i s  
c h a n g e ,  a s  t h e  d e f e n d a n t  m i g h t  r e f u s e  t o  p a y  t h e  a m o u n t  o w e d  o v e r

I t  s h o u l d  b e  n o t e d ,  h o w e v e r ,  t h a t  w h e n  a w a r d e d ,  f u t u r e  
• e c o n o m i c  d a m a g e s  -are s t a t u t o r i l y  r e d u c e d  t o  p r e s e n t  v a l u e  a n d  t h e  
b u r d e n  i s  o n  t h e  p l a i n t i f f  t o  i n v e s t  t h e  a w a r d  i n  s u c h  a  m a n n e r  s o  
"that t h e  a w a r d  i s  a u g m e n t e d  t o  b e a t  i n f l a t i o n  a n d  c o m p e n s a t e  f o r  
l o s t  f u t u r e  w a g e  i n c r e a s e s .  A S  0 9 . 1 7 . 0 4 0 ( b ) .
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t h e  ye:.rs o r  r i g h t  b e c o m e  i n s o l v e n t . 19 T h i s  i s  a r e a l  c o n c e r n .  
A l t h o u g h  p r o p o s e d  A S  0 9 . 1 7 . 0 4 0 ( e )  a t t e m p t s  t o  g i v e  p l a i n t i f f s  s o m e  
p r o t e c t i o n  b y  c o m p e l l i n g  t h e  c o u r t  t o  r e q u i r e  t h a t  s o m e  f o r m  o f  
s e c u r i t y  b e  p o s t e d  i n  o r d e r  t o  e n s u r e  t h a t  t h e  f u n d s  a r e  a v a i l a b l e  
a s  p e r i o d i c  p a y m e n t s  b e c o m e  d u e ,  t h i s  s e c u r i t y  i s  n o t  f o o l p r o o f  a n d  
s u c c e s s f u l  l i t i g a n t s  m a y  b e  f o r c e d  t o  c o n t i n u o u s l y  l i t i g a t e  s o  t h a t  
t h e y  m a y  r e c e i v e  t h e i r  d u e  i f  t h e  d e f e n d a n t ,  o r  h i s  i n s u r e r ,  
b e c o m e s  u n c o o p e r a t i v e  o r  i n s o l v e n t .

A n o t h e r  c h a n g e  p r o p o s e d  b y  t h i s  s e c t i o n  a d d r e s s e s  
a t t o r n e y ' s  f e e s  i n  p e r s o n a l  i n j u r y  s u i t s .  P e r s o n a l  i n j u r y  
p l a i n t i f f s  o f t e n  e n t e r  i n t o  a c o n t r a c t  t o  c o m p e n s a t e  t h e i r  l e g a l  
c o u n s e l  o n  a c o n t i n g e n c y  b a s i s .  B y  s o  d o i n g ,  t h e  p l a i n t i f f  a g r e e s  
t o  b e a r  t h e  c o s t s  o f  t h e  l i t i g a t i o n  a n d  ' p a y  t h e  a t t o r n e y  a 
- p e r c e n t a g e  o f  t h e  t o t a l  a w a r d  r e c e i v e d .  T h e  c o n t r a c t  m a y  p r o v i d e  
f o r  i m m e d i a t e  p a y m e n t  a t  t h e  e n d  o f  a c a s e  o r  f o r  p a y m e n t  o v e r  a 
p e r i o d  o f  t i m e .  T h e  s e c o n d  p r o p o s e d  c h a n g e  t o  A s  0 9 . 1 7 . 0 4 0 ( d )  a d d s  
l a n g u a g e  t h a t  s e e k s  t o  r e d u c e  t o  p r e s e n t  v a l u e  t h e  p o r t i o n  o f  t h e  
j u d g m e n t  a w a r d e d  t h a t  a p l a i n t i f f  h a s  c o n t r a c t u a l l y  a g r e e d  t o  p a y  
h i s  a t t o r n e y ,  a n d  h a v e  i t  p a i d  i n  a l u m p  s u m  ( r a t h e r  t h a n  b y
p e r i o d i c  p a y m e n t s ) .

T h e  p r o p o s e d  s t a t u t o r y  c h a n g e  w i l l  a f f e c t  p a r t i e s '
u n f e t t e r e d  a b i l i t y  t o  c o n t r a c t  a s  t h e y  w i s h .  C e n t r a l  t o  t h e  
e v a l u a t i o n  o f  t h i s  p r o v i s i o n  i s  t h a t  d a m a g e s  a r e  a w a r d e d  t o  a 
p l a i n t i f f  f o r  h i s  i n j u r i e s .  H e  m a y  d o  w i t h  t h o s e  f u n d s  w h a t  h e  
w i s h e s .  I f  t h e  d a m a g e  a w a r d  i s  r e d u c e d  f o r  t h e  p o r t i o n  t h a t  i s  t o  
b e  p a i d  t o  t h e  a t t o r n e y ,  t h a t  m a y  i m p a c t  t h e  c o n t r a c t u a l  a g r e e m e n t
b e t w e e n  t h e  l i t i g a n t  a n d  h i s  a t t o r n e y .  S e e , e . g . ,  S t a t e  v. D o v l e .

7 3 5  P . 2 d  7 3 3 ,  7 4 2  ( A l a s k a  1 9 8 7 ) . 20

19 I n s o l v e n c y  t h a t  r e s u l t s  i n  b a n k r u p t c y  m a y  i n  f a c t  b a r  a 
s u c c e s s f u l  l i t i g a n t ' s  a b i l i t y  t o  c o l l e c t  t h e  b a l a n c e  o f  a d a m a g e  
a w a r d .

20 T h e  A l a s k a  S u p r e m e  C o u r t  p o s s e s s e s  e x c l u s i v e  a u t h o r i t y  t o  m a k e  
r u l e s  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  i n  c i v i l  a n d  c r i m i n a l  c a s e s .  
T h e  l e g i s l a t u r e  m a y  o n l y  c h a n g e  c o u r t  m a d e  r u l e s  b y  t w o - t h i r d s  
v o t e .  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  IV, § 15. T h e  A l a s k a  S u p r e m e  
C o u r t  i n  C i t i z e n s  C o a l i t i o n  v. M c A l n i n e . 8 1 0  P . 2 d  162, 1 6 6 - 1 7 1  
( A l a s k a  1 9 9 1 )  , h e l d  t h a t  a n  a t t e m p t  t o  p r o p o s e  a n  i n i t i a t i v e  t h a t  
w o u l d  i m p o s e  a c o n t i n g e n t  f e e  c e i l i n g  i n  p e r s o n a l  i n j u r y  c a s e s  
i n t r u d e s  u p o n  t h e  c o u r t ' s  p o w e r  t o  e n a c t  r u l e s  a n d  w a s  p r o h i b i t e d  
b y  § V  o f  a r t .  X I  o f  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  l i m i t s  t h e  
p e o p l e ' s  p o w e r  t o  e n a c t  l e g i s l a t i o n  d i r e c t l y .
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S E C T I O N  13: S E C U R I T Y F O R  P E R I O D I C  P A Y M E N T S

S u b s e c t i o n  (e) o f  e x i s t i n g  A S  0 9 . 1 7 . 0 4 0  g r a n t s  t h e  c o u r t  
a u t h o r i t y  t o  r e q u i r e ,  i f  i t  w i s h e s ,  t h a t  s o m e  f o r m  o f  s e c u r i t y  b e  
p o s t e d  i n  o r d e r  t o  e n s u r e  t h a t  t h e  f u n d s  a r e  a v a i l a b l e  a s  p e r i o d i c  
p a y m e n t s  b e c o m e  d u e .  T h e  p r o p o s e d  c h a n g e  i n  s e c t i o n  1 3  c h a n g e s  t h e  
n a t u r e  o f  t h i s  a u t h o r i t y  f r o m  d i s c r e t i o n a r y  t o  m a n d a t o r y .  A s  a 
r e s u l t ,  a c o u r t  w o u l d  n o w  b e  c o m p e l l e d  t o  o r d e r  t h a t  s e c u r i t y  b e  
p o s t e d  t o  - e n s u r e  t h e  a v a i l a b i l i t y  o f  f u n d s  t o  m a k e  p a y m e n t s  a s  t h e y  

b e c o m e  d u e .

T h e  p r o p o s e d  l a n g u a g e  d o e s  n o t  a f f e c t  t h e  a l r e a d y
e x i s t i n g  p r o h i b i t i o n  t h a t  d o e s  n o t  a l l o w  a c o u r t  t o  r e q u i r e
s e c u r i t y  " i f  a n  a u t h o r i z e d  i n s u r e r ,  a s  d e f i n e d  i n  A S  2 1 . 9 0 . 9 0 0 ,  
a c k n o w l e d g e s  t o  t h e  c o u r t  i t s  o b l i g a t i o n  t o  d i s c h a r g e  t h e  
j u d g m e n t . "  A S  0 9 . 1 7 . 0 4 0 ( e ) .  W e  n o t e  t h a t  t h e  S t a t e  o f  A l a s k a  
w o u l d  n o t  b e  s u b j e c t  t o  t h a t  e x c e p t i o n  a s  a n  " a u t h o r i z e d  i n s u r e r "  
u n d e r  A S  2 1 . 9 0 . 9 0 0 .  A l t h o u g h  t h e  s t a t e  o r  a mui. -ripality m a y  b e
a b l e  t o  a v o i d  p o s t i n g  s e c u r i t y  u n d e r  A S  0 9 . 6 5 . 0 4  0 , 21 p r o p o s e d
A S  0 9 . 1 7 . 0 4 0 ( e )  s h o u l d  b e  c l a r i f i e d  o n  t h i s  p o i n t .

S e c u r i t y  i s  n o t  d e f i n e d  i n  T i t l e  9 a n d  i s  o f t e n  n o t
f o o l p r o o f . 22 D e f e n d a n t s  a n d  i n s u r e r s  s o m e t i m e s  b e c o m e  i n s o l v e n t .  
A s  a r e s u l t ,  t h e r e  m a y  b e  m o r e  l i t i g a t i o n  b y  s u c c e s s f u l  p l a i n t i f f s

t o  r e c o v e r  t h e  f u l l  a m o u n t  o f  t h e i r  a w a r d s .

S E C T I O N  14: I N F L A T I O N  O N  P E R I O D I C  P A Y M E N T S

A S  0 9 . 1 7 . 0 4 0 ( f )  p r e s e n t l y  p r o v i d e s  t h a t  a j u d g m e n t  
o r d e r i n g  t h e  p a y m e n t  o f  f u t u r e  d a m a g e s  b y  p e r i o d i c  p a y m e n t  s h a l l  

s p e c i f y  t h e  r e c i p i e n t  a n d  t h e  m a n n e r  i n  w h i c h  t h e  p a y m e n t s  s h a l l  b e  
m a d e  o v e r  t i m e .  T h e  a m e n d m e n t s  p r o p o s e d  b y  S e c t i o n  14 o f  t h e  b i l l  
f i r s t  c l a r i f y  t h a t  t h i s  p r o v i s i o n  is t o  a p p l y  t o  c a s e s  i n v o l v i n g  
p e r s o n a l  i n j u r y  o r  d e a t h .  T h e  s e c o n d  c h a n g e  i n  t h e  s t a t u t e  s e e k s  
t o  h a v e  t h e  j u d g m e n t  c l e a r l y  p r o v i d e  w h a t ,  i f  a n y ,  i n c r e a s e  s h a l l  
b e  m a d e  t o  p a y m e n t s  f o r  i n f l a t i o n .

I f  t h e  p e r i o d i c  p a y m e n t  s c h e m e  i s  t o  b e  f a i r  t o  
p l a i n t i f f s ,  f u t u r e  p a y m e n t s  s h o u l d  b e  a d j u s t e d  f o r  i n f l a t i o n

21 A S  0 9 . 6 5 . 0 4 0 ( a )  s t a t e s  t h a t  " [ i ] n  a n  a c t i o n  o r  p r o c e e d i n g  i n  
■a c o u r t  i n  w h i c h  t h e  s t a t e  o r  a m u n i c i p a l i t y  i s  a p a r t y  o r  i n  w h i c h  
t h e  s t a t e  o r  a  m u n i c i p a l i t y  i s  i n t e r e s t e d ,  n o  b o n d  o r  u n d e r t a k i n g  
i s  r e q u i r e d  o f  t h e  s t a t e ,  a m u n i c i p a l i t y ,  o r  a n  o f f i c e r  o f  t h e  
-state :or m u n i c i p a l i t y . . "

22 " S e c u r i t y "  i s  b r o a d l y  d e f i n e d  in A S  1 3 . 0 6 . 0 5 0 ,  A S  4 5 . 0 8 . 1 0 2 ,  
a n d  A S  4 5 . 5 5 . 1 3 0 .
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b e c a u s e  t h e  t r i e r  o f  f a c t  i s  r e q u i r e d  t o  r e d u c e  a f u t u r e  d a m a g e  
a w a r d  t o  p r e s e n t  v a l u e .  S e e  A S  0 9 . 1 7 . 0 4 0 ( b ) .  A s  a p r a c t i c a l  
m a t t e r ,  h o w e v e r ,  t h i s  c a n  p r e s e n t  a d i f f i c u l t  a n d  t i m e - c o n s u m i n g  
t a s k  f o r  c o u r t s  b e c a u s e  t h e y  w i l l  b e  c a l l e d  u p o n  t o  d e t e r m i n e  t h e  
i n f l a t i o n  r a t e  i n  e f f e c t  o v e r  t h e  l i f e t i m e  o f  t h e  p a y m e n t  s c h e m e .

S E C T I O N  1 5 :  C O L L A T E R A L  B E N E F I T S

S e c t i o n  1 5  r e p e a l s  a n d  r e e n a c t s  A S  0 9 . 1 7 . 0 7 0 ,  c h a n g i n g  
t h e  w a y  i n  w h i c h  c o l l a t e r a l  b e n e f i t s  m a y  b e  u s e d  a s  e v i d e n c e  a n d  
m a y  r e d u c e  a  c l a i m a n t ' s  r e c o v e r y  f r o m  a  t h i r d  p a r t y .  P r o p o s e d  
A S  0 9 . 1 7 . 0 7 0 ( a )  s t a t e s  t h e  i n i t i a l  p r e m i s e  t h a t  a c l a i m a n t  m a y  n o t  
r e c o v e r  d a m a g e s  f o r  a m o u n t s  r e c e i v e d  f r o m  c o l l a t e r a l  s o u r c e s ,  
e x c e p t  w h e r e  t h e  c o l l a t e r a l  s o u r c e  i s  a f e d e r a l l y  f u n d e d  p r o g r a m  
t h a t  b y  l a w  m u s t  s e e k  s u b r o g a t i o n  o r  h a s  a r i g h t  o f  s u b r o g a t i o n  b y  
l a w  o r  c o n t r a c t  a n d  e x c e p t  f o r  l i f e  i n s u r a n c e  d e a t h  b e n e f i t s .  T h i s  
c h a n g e  a.'ters t h e  c o m m o n  l a w  r u l e  t h a t  b a r s  c o l l a t e r a l  b e n e f i t s  
f r o m  b e i n g  c o n s i d e r e d  i n  a c o u r t  a c t i o n .  T h e  c o m m o n  l a w  r u l e  
p r o v i d e s  t h a t  a d a m a g e s  a w a r d  a g a i n s t  a t o r t  d e f e n d a n t  w i l l  n o t  b e  
r e d u c e d  b y  r e a s o n  o f  s u c h  c o l l a t e r a l  b e n e f i t s  (i.e . ,  m e d i c a l  b i l l s  
p a i d  b y  a n e a l t h  i n s u r e r ) . W h e r e  t h e  c o l l a t e r a l  s o u r c e  h a s  n o  
r i g h t  t o  r e i m b u r s e m e n t  f r o m  a  p l a i n t i f f ' s  r e c o v e r y  a g a i n s t  a  t h i r d  
p a r t y  ( s u b r o g a t i o n )  , t h e  p l a i n t i f f  a t  c o m m o n  l a w  m a y  a c t u a l l y  
r e c o v e r  d a m a g e s  f o r  a n  e x p e n s e  h e  h a s  n o t  p e r s o n a l l y  p a i d .  U n d e r  
p r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( a ) , t h a t  p l a i n t i f f  c o u l d  n o t  r e c o v e r  d a m a g e s  
f o r  b e n e f i t s  h e  r e c e i v e d  f r o m  a c o l l a t e r a l  s o u r c e  t h a t  h a s  n o  l e g a l  

r i g h t  o f  s u b r o g a t i o n .

S u b s e c t i o n s  (b) a n d  (c) a d d r e s s  h o w  a n d  w h e n  e v i d e n c e  o f  
c o l l a t e r a l  b e n e f i t s  m a y  b e  u s e d  i n  a l a w s u i t .  T h e s e  p a r a g r a p h s  a r e  

s o m e w h a t  c o n f u s i n g .  F i r s t ,  p r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( b )  s t a t e s  t h a t  
v a r i o u s  t y p e s  o f  d i s a b i l i t y ,  w o r k e r s '  c o m p e n s a t i o n ,  a n d  h e a l t h  
b e n e f i t s  p a i d  t o  a c l a i m a n t  m a y  b e  i n t r o d u c e d  i n t o  e v i d e n c e  b y  a 
d e f e n d a n t .  T h a t  p r o p o s i t i o n  i s  q u a l i f i e d  b y  t h e  n e x t  s e n t e n c e :  
" H o w e v e r ,  e v i d e n c e  o f  a c o l l a t e r a l  s o u r c e  t h a t  h a s  a r i g h t  o f  
s u b r o g a t i o n  u n d e r  l a w  o r  c o n t r a c t  m a y  n o t  b e  i n t r o d u c e d  u n d e r  t h i s  
s u b s e c t i o n . "  P r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( b ) .  W e  a s s u m e  t h a t  t h i s  
s e n t e n c e  p a r t i a l l y  n e g a t e s  t h e  f i r s t  one, s o  t h a t  t h e  f a c t  f i n d e r  
i s  n o t  t o l d  o f  c o l l a t e r a l  b e n e f i t s  f r o m  s o u r c e s  t h a t  h a v e  a l e g a l  

r i g h t  o f  s u b r o g a t i o n ,  e v e n  i f  t h e y  a r e  o f  t h e  t y p e  i n d i c a t e d  
i n i t i a l l y  a s  a d m i s s i b l e .  I f  t h a t  i s  t h e  i n t e n t ,  i t  is u n c l e a r  w h y  
t h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) d o e s  n o t  a l s o  i n c l u d e  " a  
f e d e r a l  p r o g r a m  t h a t  b y  l a w  m u s t  s e e k  s u b r o g a t i o n , "  a s  t h a t  p h r a s e  
i s  r e p e a t e d  t h r o u g h o u t  t h i s  s e c t i o n .

E v i d e n c e  o f  c o l l a t e r a l  b e n e f i t s  n o t  i n t r o d u c e d  u n d e r  
. s u b s e c t i o n  (b) , e x c l u d i n g  t h o s e  f r o m  a f e d e r a l l y  f u n d e d  p r o g r a m  o r  

o t h e r  s o u r c e  w i t h  a l e g a l  r i g h t  o f  s u b r o g a t i o n  a n d  e x c l u d i n g  l i f e  
i n s u r a n c e  d e a t h  b e n e f i t s ,  a r e  o n l y  a d m i s s i b l e  t o  t h e  c o u r t  a f t e r
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t h e  f a c t  f i n d e r  h a s  r e n d e r e d  a n  a w a r d .  P r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( c ) .  
W h e t h e r  i n t r o d u c e d  a s  e v i d e n c e  t o  t h e  f a c t  f i n d e r  o r  t h e  c o u r t  
b e f o r e  o r  a f t e r  a n  a w a r d  i s  r e n d e r e d ,  t h o s e  c o l l a t e r a l  b e n e f i t s  
t h a t  a r e  a d m i s s i b l e  (i.e.,, w h e r e  t h e  s o u r c e  h a s  n o  l e g a l  r i g h t  o f  
s u b r o g a t i o n )  w i l l  r e d u c e  t h e  c l a i m a n t ' s  r e c o v e r y ,  w i t h  a  f e w  
a d j u s t m e n t s .  P r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( b )  a n d  ( c ) .

T h e  l a s t  s u b s e c t i o n  o f  t h e  n e w  c o l l a t e r a l  b e n e f i t s  
p r o v i s i o n  s t a t e s  t h a t  a  ' " p e r s o n  vrho - p r o v i d e s  a  c o l l a t e r a l  b e n e f i t  
a d m i s s i b l e  u n d e r  (a) o r  (b) o f  t h i s  s e c t i o n "  -may n o t  r e c o v e r  -any 
a m o u n t  f r o m  t h e  c l a i m a n t  a s  r e i m b u r s e m e n t  f o r  t h o s e  b e n e f i t s .  T h i s  
i s  a p p a r e n t l y  a  m i s p l a c e d  r e f e r e n c e  t o  p r o p o s e d  A S  0 9 . 1 7 . 0 7 0 ( b )  
a n d  (c) , a s  (a) d o e s  n o t  a d d r e s s  a d m i s s i b i l i t y  o f  e v i d e n c e  a t  a l l .  
T h i s  p r o v i s i o n  p r e v e n t s  a c l a i m a n t  w h o s e  r e c o v e r y  h a s  b e e n  r e d u c e d  
b y  t h e  a m o u n t  o f  s o m e  c o l l a t e r a l  b e n e f i t  (in w h i c h  t h e  s o u r c e  h a s  
n o  r i g h t  o f  s u b r o g a t i o n  b y  l a w  o r  c o n t a c t )  f r o m  h a v i n g  t o  r e p a y  
t h a t  b e n e f i t  o u t  o f  t h e  r e d u c e d  a w a r d .

A s  w r i t t e n ,  w e  d o  n o t  b e l i e v e  t h i s  s e c t i o n  p r e s e n t s  

c o n s t i t u t i o n a l  p r o b l e m s .

S E C T I O N S  1 6  a n d  17: A P P O R T I O N M E N T  O F  F A U L T

S e c t i o n s  16 a n d  17 a m e n d  A S  0 9 . 1 7 . 0 8 0 ( a ) ,  w h i c h  p e r t a i n  
t o  t h e  a p p o r t i o n m e n t  o f  f a u l t  a m o n g  t h o s e  r e s p o n s i b l e  f o r  p e r s o n a l  
i n j u r i e s .  T h e  p r e s e n t  l a w  w a s  p a s s e d  b y  t h e  v o t e r s  a s  p a r t  o f  t h e  
1 9 8 7  t o r t  r e f o r m  i n i t i a t i v e ,  w i t h  t h e  e x p r e s s  p u r p o s e  o f  
e s t a b l i s h i n g  p u r e l y  s e v e r a l  l i a b i l i t y  a n d  e l i m i n a t i n g  j o i n t  a n d  
s e v e r a l  l i a b i l i t y .  R a t h e r  t h a n  h o l d i n g  a l l  t o r t f e a s o r s  j o i n t l y  
a c c o u n t a b l e  f o r  the. i n j u r i e s  a v i c t i m  s u f f e r e d ,  t h e  i n t e n t i o n  w a s  
t o  m a k e  e a c h  t o r t f e a s o r  l i a b l e  o n l y  f o r  i t s  o w n  p e r c e n t a g e  o f  
f a u l t .  T h e  p r e s e n t  l a w  i s  a n  i m p e r f e c t  v e h i c l e  t o  t h a t  e n d .

A S  0 9 . 1 7 . 0 8 0 ( a )  c u r r e n t l y  r e q u i r e s  t h e  f a c t  f i n d e r  i n  a 
c o u r t  a c t i o n  t o  a p p o r t i o n  f a u l t  a m o n g  a l l  " p a r t i e s "  t o  e a c h  c l a i m ,  
i n c l u d i n g  t h i r d - p a r t y  d e f e n d a n t s  a n d  p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  
f r o m  t h e  l i t i g a t i o n .  A  d i l e m m a  a r i s e s  w h e n  a p l a i n t i f f  c h o o s e s  n o t  
t o  s u e  a l l  p o t e n t i a l l y  l i a b l e  p e r s o n s  o r  e n t i t i e s .  C a n  o r  m u s t  t h e  
n a m e d  d e f e n d a n t s  b r i n g  a t h i r d - p a r t y  a c t i o n  a g a i n s t  o t h e r  
t o r t f e a s o r s  i n  o r d e r  t o  h a v e  t h e i r  f a u l t  c o n s i d e r e d  b y  t h e  f a c t  
f i n d e r ?  S h o u l d  t h e  c o u r t  a l l o w  t h e  n a m e d  d e f e n d a n t s  t o  a r g u e  t h a t  
o t h e r s  w h o  h a v e  n e v e r  b e e n  n a m e d  a s  p a r t i e s  -to t h e  l i t i g a t i o n  a r e  
f u l l y  o r  p a r t i a l l y  r e s p o n s i b l e  f o r  t h e  p l a i n t i f f ' s  i n j u r i e s ,  f o r  
p u r p o s e s  o f  a l l o c a t i o n  o f  f a u l t ?  O r  s h o u l d  t h e  p l a i n t i f f ' s  c h o i c e  
o f  d e f e n d a n t s  l i m i t  t h o s e  a m o n g  w h o m  t h e  f a c t  f i n d e r  a p p o r t i o n s  
f a u l t ,  e v e n  t h o u g h  t h e r e  m a y  b e  o t h e r  p o t e n t i a l l y  l i a b l e  p e r s o n s  
w h o  a r e  n o t  p a r t i e s  t o  t h e  a c t i o n  a n d  t h e  n a m e d  d e f e n d a n t s  m a y  
t h e r e b y  b e  h e l d  l i a b l e  f o r  t h e  f a u l t  o f  o t h e r s ?
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T h e s e  q u e s t i o n s  h a v e  b e e n  a d d r e s s e d  b y  b o t h  t h e  f e d e r a l  
a n d  s t a t e  c o u r t s ,  b u t  n o t  j t h e  A l a s k a  S u p r e m e  C o u r t .  T h e  c o u r t s  
a r e  s p l i t  o n  h o w  t o  i n t e r p r e t  A S  0 9 . 1 7 . 0 8 0  ( a ) 's d i r e c t i v e  t o  
a p p o r t i o n  f a u l t  a m o n g  " p a r t i e s , "  w h i l e  a t  t h e  s a m e  t i m e  a d h e r i n g  t o  
t h e  l a w ' s  o b j e c t i v e  o f  s e v e r a l  l i a b i l i t y .  S e e  J u d g e  H. R u s s e l  
H o l l a n d ' s  o p i n i o n  i n  C a r r i e r e  v. C o m i n c o  A l a s k a .  T n c . . c a s e  n o .  
A 9 1 - 3 7 3  C i v i l ,  U n i t ,  i S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  C o u r t  
o f  A l a s k a ,  M a r c h  22, 1 9 9 3 ,  a n d  J u d g e  h a r r y  Z e r v o s ' o p i n i o n  i n  O w e n s  
v .  R o b b i n s , c a s e  n o .  1 S I - 9 0 - 3 5 4  C i v i l ,  S u p e r i o r  C o u r t  f o r  t h e  F i r s t  
J u d i c i a l  D i s t r i c t  a t  S i t k a ,  S e p t e m b e r  27, 1 9 9 1 ;  c f . J u d g e  D a n a  
F a b e ' s  o p i n i o n  i n  D u n a w a y  v. T h e  A l a s k a  V i l l a g e , c a s e  n o .  3 A N - 9 0 -  
3 5 2 6  C i v i l ,  S u p e r i o r  C o u r t  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t  a t  
A n c h o r a g e ,  J u l y  25, 1 9 9 1 ,  a n d  J u d g e  J a m e s  S i n g l e t o n ' s  d e c i s i o n  i n  
R o b i n s o n  v. U - H a u l  Co. . 7 8 5  F. S u p p .  1 3 7 8 ,  1 3 8 3  (D. A l a s k a  1 9 9 2 ) .

T h i s  b i l l  w o u l d  r e s o l v e  t h e  c u r r e n t  p r o b l e m  b y  r e q u i r i n g  
t h e  f a c t  f i n d e r  t o  a l l o c a t e  f a u l t  a m o n g  a l l  p e r s o n s  r e s p o n s i b l e  f o r  
t h e  d a m a g e s  t o  e a c h  c l a i m a n t ,  r e g a r d l e s s  o f  w h e t h e r  t h e y  a r e  o r  
c o u l d  h a v e  b e e n  n a m e d  a s  p a r t i e s  t o  t h e  a c t i o n .  P r o p o s e d  
A S  0 9 . 1 7 . 0 8 0 ( a ) ( 2 ) .  I n  a d d i t i o n ,  s e c t i o n  1 7  p r o v i d e s  t h a t  a n  
a s s e s s m e n t  o f  a o r r c e n t a g e  o f  f a u l t  a g a i n s t  a p e r s o n  w h o  i s  n o t  a 
p a r t y  d o e s  n o t  s u b j e c t  t h e  p e r s o n  t o  l i a b i l i t y  i n  t h a t  a c t i o n  o r  

a n o t h e r  a c t i o n  a n d  m a y  n o t  b e  u s e d  a s  e v i d e n c e  o f  l i a b i l i t y  i n  
a n o t h e r  a c t i o n .  P r o p o s e d  A S  0 9 . 1 7 . 0 8 0 ( c ) .

T h e s e  c h a n g e s  w i l l  b e t t e r  i m p l e m e n t  t h e  g o a l  o f  p u r e  
s e v e r a l  l i a b i l i t y ,  s o  t h a t  t h o s e  w h o  a r e  n a m e d  a s  p a r t i e s  a r e  o n l y  
h e l d  a c c o u n t a b l e  f o r  t h e i r  o w n  p e r c e n t a g e  o f  f a u l t .  H o w e v e r ,  i t  
m u s t  b e  n o t e d  t h a t  t h e  p l a i n t i f f  w i l l  n o t  b e  a b l e  t o  c o l l e c t  
d a m a g e s  f r o m  p e r s o n s  w h o  a r e  n o t  p a r t i e s  t o  t h e  a c t i o n  m e r e l y  b y  
v i r t u e  o f  a n  a l l o c a t i o n  o f  f a u l t  t o  t h o s e  p e r s o n s .  I f  t h e  
p l a i n t i f f  d e c i d e s  t o  s u e  t h o s e  p e r s o n s  i n  a n o t h e r  a c t i o n ,  t h e  f a c t  
f i n d e r ’s a l l o c a t i o n  o f  f a u l t  i n  t h e  f i r s t  a c t i o n  i s  n e i t h e r  b i n d i n g  
n o r  e v i d e n c e  i n  t h a t  s e p a r a t e  a c t i o n .

O n e  o t h e r  e f f e c t  s h o u l d  b e  n o t e d .  T h e  b i l l  w o u l d  a l l o w  
t h e  f i n d e r  o f  f a c t  t o  a l l o c a t e  f a u l t  t o  e n t i t i e s  t h a t  t h e  p l a i n t i f f  
c a n n o t  s u e  ( e . g . ,  e m p l o y e r s  i n  a w o r k - r e l a t e d  i n j u r y  c o n t e x t ) 23 o r  
w h o  a r e  i m m u n e  f r o m  l i a b i l i t y  (e.g., g o v e r n m e n t a l  u n i t s ,  G o o d  
S a m a r i t a n s )  . T h e  p l a i n t i f f  w o u l d  n o t  b e  a b l e  t o  r e c o v e r  f o r  t h e  

p e r c e n t a g e  o f  s u c h  n o n - p a r t i e s '  f a u l t .

T h i s  w o u l d  e x p r e s s l y  o v e r r u l e  t h e  h o l d i n g  o f  t h e  A l a s k a  
.Su p r e m e  C o u r t  i n  L a k e  v. C o n s t r u c t i o n  M a c h .  . I n c .  7 8 7  P . 2 d  1 0 2 7  
( A l a s k a  1 9 9 0 ) .
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S E C T I O N  1 8 :  E F F E C T  O F  R E L E A S E

S e c t i o n  1 8  f i l l s  i n  a n o t h e r  g a p  i n  t h e  c u r r e n t  t o r t  
r e f o r m  l a w ,  b y  c r e a t i n g  a n e w  s e c t i o n  r e g a r d i n g  t h e  e f f e c t  o f  a 
s e t t l e m e n t  w i t h  o n e  o f  t w o  o r  m o r e  p o t e n t i a l l y  l i a b l e  p e r s o n s .  T h e  
b i l l  p r o v i d e s  t h a t  w h e n  a  c l a i m a n t  s e t t l e s  w i t h  o n e  t o r t f e a s o r ,  i t  
d o e s  n o t  d i s c h a r g e  t h e  l i a b i l i t y  o f  a n y o n e  e l s e  f o r  a n  i n j u r y  o r  
w r o n g f u l  d e a t h  u n l e s s  a  r e l e a s e  o r  c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  
^ e n f o r c e  j u d g m e n t  e x p l i c i t l y  p r o v i d e s  o t h e r w i s e .  P r o p o s e d
A S  0 9 . 1 7 . 0 9 1 ( 1 ) .  T h e  r e l e a s e  o r  c o v e n a n t  d o e s  d i s c h a r g e  t h e  
s e t t l i n g  t o r t f e a s o r  f r o m  a l l  l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  
o t h e r  p e r s o n ,  w h i c h  m e a n s  t h a t  n o  o n e  e l s e  c a n  l a t e r  c l a i m  t h a t  t h e  
s e t t l i n g  p e r s o n  p a i d  t h e  c l a i m a n t  t o o  l i t t l e .  P r o p o s e d  
A S  0 9 . 1 7 . 0 9 1 ( 2 ) .

T h e  b i l l  a l s o  p r o v i d e s  t h a t  a r e l e a s e  o r  c o v e n a n t  n o t  t o  
s u e  o r  e n f o r c e  j u d g m e n t  t o  o n e  p e r s o n  " r e d u c e s  t h e  c l a i m ” a g a i n s t  
o t h e r s  w h o  a r e  c i v i l l y  l i a b l e  f o r  t h e  s a m e  i n j u r y  o r  w r o n g f u l  d e a t h  
t o  t h e  e x t e n t  o f  a n y  s t i p u l a t e d  a m o u n t  o r  t h e  s e t t l e m e n t  a m o u n t ,  
w h i c h e v e r  i s  g r e a t e r .  P r o p o s e d  A S  0 9 . 1 7 . 0 9 1 ( 1 )  . T h i s  p r o v i s i o n  i s  
a m b i g u o u s  a n d  p r o b l e m a t i c ,  w h e n  r e a d  i n  c o n j u n c t i o n  w i t h  t h e  
a m e n d m e n t s  t o  A S  0 9 . 1 7 . 0 8 0 ( a )  a n d  (c) p r o p o s e d  i n  s e c t i o n s  1 6  a n d  
1 7 .  E s s e n t i a l l y ,  A S  0 9 . 1 7 . 0 9 1  p r o v i d e s  t h a t  t h e  s e t t l e m e n t  o f  o n e  
t o r t f e a s o r  r e d u c e s  t h e  t o t a l  d a m a g e s  t h a t  m a y  b e  r e c o v e r e d  f r o m  
o t h e r s ,  b u t  p r o p o s e d  A S  0 9 . 1 7 . 0 8 0  d i r e c t s  t h e  f i n d e r  o f  f a c t  t o  
d e t e r m i n e  t h a t  t o r t f e a s o r ' s  p e r c e n t a g e  o f  f a u l t .  I t  i s  u n c l e a r  h o w  
t h e s e  t w o  c o n c e p t s  a r e  t o  b e  r e c o n c i l e d .  A s s u m e  t h a t  o n e  n e g l i g e n t  
p a r t y  s e t t l e s  f o r  $ 1 0 0 , 0 0 0  a n d  i s  l a t e r  f o u n d  b y  a j u r y  t o  b e  5 0  
p e r c e n t  a t  f a u l t ;  t h e  n o n - s e t t l i n g  d e f e n d a n t  i s  5 0  p e r c e n t  a t  f a u l t  
a n d  t h e  p l a i n t i f f ' s  t o t a l  d a m a g e s  w e r e  $ 3 0 0 , 0 0 0 .  S h o u l d  t h e  
$ 3 0 0 , 0 0 0  b e  r e d u c e d  b y  $ 1 0 0 , 0 0 0  b e f o r e  m u l t i p l y i n g  t h e  p e r c e n t a g e s  
o f  f a u l t ?  I f  so, t h e  n o n - s e t t l i n g  d e f e n d a n t  g e t s  t h e  b e n e f i t  o f  
t h e  s e t t l e m e n t  t w i c e ,  b y  h a v i n g  t h e  . t o t a l  d a m a g e s  r e d u c e d  a n d  
h a v i n g  i t s  f a u l t  d e c r e a s e d  b y  t h e  p e r c e n t a g e  a l l o c a t e d  t o  t h e  
s e t t l i n g  p a r t y ;  i t  p a y s  o n l y  5 0  p e r c e n t  o f  $ 2 0 0 , 0 0 0 ,  i n s t e a d  o f  5 0  
p e r c e n t  o f  t h e  t o t a l  d a m a g e s ,  b y  v i r t u e  o f  t h e  s e t t l e m e n t  " r e d u c i n g  
t h e  c l a i m ” o f  t h e  p l a i n t i f f .  I f  t h a t  i s  n o t  t h e  i n t e n t ,  t h e n  
c l e a r e r  l a n g u a g e  s h o u l d  b e  u s e d  t o  e x p l a i n  h o w  a l l o c a t i o n  o f  f a u l t  
o f  s e t t l i n g  p a r t i e s  i s  t o  m e s h  w i t h  g i v i n g  c r e d i t  t o  n o n - s e t t l i n g  
d e f e n d a n t s  f o r  t h e  s e t t l e m e n t s  o f  o t h e r s .

S E C T I O N  2 1 :  L I M I T A T I O N  O N  A W A R D S  O F  P R E J U D G M E N T  I N T E R E S T

S e c t i o n  2 1  a d d s  a n e w  s u b s e c t i o n  (c) t o  A S  0 9 . 3 0 . 0 7  0, 
w h i c h  a d d r e s s e s  t h e  r a t e  o f  p r e j u d g m e n t  i n t e r e s t  a n d  t h e  d a t e  i t  
b e g i n s  t o  a c c r u e .  T h e  n e w  l a n g u a g e  p r o v i d e s  t h a t  p r e j u d g m e n t  
i n t e r e s t  " m a y  n o t  b e  a w a r d e d  f o r  f u t u r e  e c o n o m i c  d a m a g e s ,  f u t u r e  

n o n e c o n o m i c  d a m a g e s ,  o r  f o r  p u n i t i v e  d a m a g e s . "  T h e  r a t i o n a l e  
b e h i n d  t h i s  c h a n g e  i s  t h a t  i n t e r e s t  i n  f u t u r e  d a m a g e s  d o e s  n o t
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" v e s t "  i n  t h e  i n j u r e d  p a r t y  o n  t h e  d a t e  o f  t h e  i n j u r y  b u t  i s
c o m p e n s a t i o n  f o r  t h e  c o n t i n u i n g  n a t u r e  o f  t h e  i n j u r y . 24
P r e j u d g m e n t  i n t e r e s t  i s  n o t  g e n e r a l l y  a l l o w e d  o n  p u n i t i v e  d a m a g e  
a w a r d s .  S e e  A n d e r s e n  v. E d w a r d s . 6 2 5  P . 2 d  2 8 2 ,  2 8 9  ( A l a s k a  1 9 8 1 )  ;
B e e c h  A i r c r a f t  C o r p .  v. H a r v e y . 5 5 8  P . 2 d  8 7 9 , 8 8 8  ( A l a s k a  1 9 7 5 ) .
T h i s  s e c t i o n  d o e s  n o t  p r e s e n t  l e g a l  o r  c o n s t i t u t i o n a l  p r o b l e m s .

S E C T I O N  -25: C A P  O N  W R O N G F U L  D E A T H  A W A R D S

S e c t i o n  2 5  c r e a t e s  t w o  n e w  s u b s e c t i o n s  t o  A S  0 9 . 5 5 . 5 8 0 ,  
t h e  s t a t u t e  t h a t  g o v e r n s  w r o n g f u l  d e a t h  a c t i o n s .  P r o p o s e d  
A S  0 9 . 5 5 . 5 8 0 ( g )  w o u l d  c a p  e c o n o m i c  d a m a g e  r e c o v e r i e s  a t  $ 1 0 , 0 0 0  i n  
w r o n g f u l  d e a t h  c a s e s  w h e r e  t h e  d e c e a s e d  d i d  n o t  h a v e  a s u t / i v i n g  
s p o u s e ,  m i n o r  c h i l d ,  o r  d e p e n d e n t s .  I n  t h i s  s u b s e c t i o n ,  t h e  t e r m  
" d e p e n d e n t "  i s  l i m i t e d  t o  t h e  f o l l o w i n g  r e l a t i o n s h i p s :  " f a t h e r ,
m o t h e r ,  c h i l d ,  g r a n d c h i l d ,  o r  s i b l i n g  w h o  i s  d e p e n d e n t  o n  t h e  
d e c e a s e d  a t  t h e  t i m e  o f  d e a t h . "  P r o p o s e d  A S  0 9 . 5 5 . 5 8 0 ( g ) .  T h i s  
d e f i n i t i o n  d i s t i n g u i s h e s  b e t w e e n  r e l a t i v e s  w h o  a r e  d e p e n d e n t  o n  t h e  
d e c e a s e d  a t  t h e  t i m e  o f  d e a t h ,  a n d  t h o s e  w h o  "may, o r  p r o b a b l y  w o u l d  
h a v e ,  b e c o m e  d e p e n d e n t  o n  t h e  d e c e a s e d  a t  s o m e  f u t u r e  t i m e .  I t  
e x c l u d e s  c o n s i d e r a t i o n  o f  o t h e r s ,  f a m i l y  o r  n o t ,  w h o  a r e  d e p e n d e n t  
o n  t h e  d e c e a s e d ,  s u c h  a s  a u n t s ,  u n c l e s ,  g r a n d p a r e n t s ,  u n m a r r i e d
c o m p a n i o n s  a n d  t h e i r  c h i l d r e n .  F u r t h e r m o r e ,  t h i s  s e c t i o n  w o u l d  
l i m i t  e c o n o m i c  d a m a g e s  e v e n  w h e r e  t h e  d e c e a s e d  l e a v e s  h e i r s  a n d  
b e n e f i c i a r i e s ,  i f  t h e y  d o  n o t  f i t  w i t h i n  t h e  c a t e g o r y  o f  s p o u s e ,  

m i n o r  c h i l d ,  o r  d e p e n d e n t .

T h e s e  c l a s s i f i c a t i o n s  w o u l d  l i m i t  e c o n o m i c  d a m a g e
r e c o v e r y  i n  a  n u m b e r  o f  a r g u a b l y  m e r i t o r i o u s  1 ’t u a t i o n s .  A n  
e x a m p l e  m i g h t  b e  a n  a d u l t  c h i l d  w h o  i s  s e l f  s u p p o r t i n g ,  b u t  i n  t h e  

e a r l y  s t a g e s  o f  a d e b i l i t a t i n g  d i s e a s e  a t  t h e  t i m e  t h e  p a r e n t  d i e d .  
W h i l e  t h a t  p a r e n t  w o u l d  h a v e  b e e n  a b l e  t o  p r o v i d e  s u p p o r t  f o r  t h e  
c h i l d  i n  t h e  l a t e r  s t a g e s  o f  t h e  d i s e a s e  a f t e r  t h e  d i s a b i l i t y  
b e c a m e  r e a l ,  t h e  t o r t f e a s o r  w h o  c a u s e d  t h e  p a r e n t ' s  d e a t h  c o u l d
i n v o k e  t h e  $ 1 0 , 0 0 0  c a p  o n  t h e  g r o u n d  t h a t  t h e  c h i l d  w a s  n o t
" d e p e n d e n t  o n  t h e  d e c e a s e d  a t  t h e  t i m e  o f  d e a t h . "  I n  l i g h t  o f  t h e  
p o s s i b i l i t y  t h e  c o u r t  w o u l d  f i n d  t h e  d i s t i n c t i o n s  m a d e  b y  t h i s  
s e c t i o n  i r r a t i o n a l ,  t h e  s t a t u t e  m a y  n o t  s u r v i v e  d u e  p r o c e s s  o r  
e q u a l  p r o t e c t i o n  s c r u t i n y .

A d d i t i o n a l l y ,  t h i s  s e c t i o n  w o u l d  w r i t e  i n t o  l a w  t h e  
p r o p o s i t i o n  t h a t  i t  i s  c h e a p e r  t o  k i l l  s o m e o n e  t h a n  i t  i s  t o  m e r e l y  
I n j u r e  t h e m .  I n  H a n e b u t h  v .  B e l l  H e l i c o p t e r  I n t e r n a t i o n a l . 694

T h e  c o u r t  h a s  i n d i c a t e d  i n  d i c t a  t h a t  p r e  j u d g m e n t  i n t e r e s t  m a y  
b e  a p p r o p r i a t e  o n  a n  a w a r d  o f  c o m p e n s a t i o n  f o r  l o s t  e a r n i n g  
c a p a c i t y  ( w h i c h  i n c l u d e s  f u t u r e  i n c o m e ) . H e r t z  v. B e r z a n s k e , 7 0 4  
P . 2 d  7 6 7 ,  7 7 3  n . 9  ( A l a s k a  1 9 8 5 ) .
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R e :  H B  2 9 2 ,  t o r t  r e f o r m

P . 2 d  1 4 3 ,  1 4 7  ( A l a s k a  1 9 8 4 ) ,  o u r  c o u r t  a d o p t e d  t h e  v i e w  o f  f o r m e r  
.S. S u p r e m e  C o u r t  J u s t i c e  H a r l a n  w h o  s a i d :  " w h e r e  e x i s t i n g  l a w

i m p o s e s  a  p r i m a r y  d u t y ,  v i o l a t i o n s  o f  w h i c h  a r e  c o m p e n s a b l e  i f  t h e y  

c a u s e  i n j u r y ,  - n o t h i n g  i n  o r d i n a r y  n o t i o n s  o f  j u s t i c e  s u g g e s t s  t h a t  
a  v i o l a t i o n  s h o u l d  b e  n o n - a c t i o n a b l e  s i m p l y  b e c a u s e  i t  w a s  s e r i o u s  

' o  c a u s e  d e a t h .  O n  t h e  c o n t r a r y ,  t h a t  r u l e  h a s  b e e n  
sed e v e r  s i n c e  i t s  i n c e p t i o n  a n d  d e s c r i b e d  i n  t e r m s  s u c h  a s  

' b a r b a r o u s . '"

C o n s i d e r  t h i s  e x a m p l e :  a n e g l i g e n t  d r i v e r  o n  a  r e m o t e
h i g h w a y  c r o s s e s  "the c e n t e r l i n e  a n d  c o l l i d e s  w i t h  a n o t h e r  v e h i c l e .

n e g l i g e n t  d r i v e r  i s  e s s e n t i a l l y  u n i n j u r e d  b u t  t h e  o t h e r  d r i v e r  
i s  b a d l y  i n j u r e d .  T h e r e  a r e  n o  w i t n e s s e s .  T h e  n e g l i g e n t  d r i v e r  
r e c o g n i z e s  t h e  i n j u r e d  p a r t y  a n d  r e a l i z e s  t h a t  t h e  p e r s o n  i s  a 
t w e n t y - o n e  y e a r  o l d  u n m a r r i e d  w o m a n  w i t h o u t  a n y  d e p e n d e n t s .  T h e  
n e g l i g e n t  d r i v e r  b e l i e v e s  t h a t  i f  h e  r u s h e s  t h i s  p e r s o n  t o  a 
h o s p i t a l ,  o r  a c t s  q u i c k l y  t o  o b t a i n  m e d i c a l  a i d ,  t h e  v i c t i m  w i l l  
s u r v i v e ,  b u t  w i t h  p e r m a n e n t  i n j u r i e s .  T h e  n e g l i g e n t  d r i v e r  a l s o  
b e l i e v e s  t h a t  i f  h e  d e l a y s  i n  o b t a i n i n g  t r e a t m e n t ,  t h e  v i c t i m  w i l l  
p r o b a b l y  d i e .  P r o p o s e d  A S  0 9 . 5 5 . 5 8 0 ( g )  w o u l d  t e m p t  t h e  n e g l i g e n t  
d r i v e r  t o  l e t  t h e  v i c t i m  d i e  b e c a u s e  i t  w o u l d  s a v e  a p o t e n t i a l l y  

g r e a t  s u m  o f  m o n e y . 25

W h i l e  t h i s  n o  d o u b t  s o u n d s  l i k e  a n  e x t r e m e  e x a m p l e ,  i t  i s  
t h e  k i n d  o f  t h i n g  t h a t  d o e s  h a p p e n  i n  r e a l  l i f e .  T h e r e  a r e  m a n y  
s i t u a t i o n s  w h e r e  a  t o r t f e a s o r  w i l l  h a v e  i t  i n  h i s  o r  h e r  c o n t r o l  t o  
d e c i d e  w h e t h e r  a n  i n j u r e d  p e r s o n  l i v e s  o r  d i e s ,  a n d  t h e r e  w i l l  b e  
n o  e v i d e n c e  o f  t h e  p r o c e s s  b y  w h r c h  t h a t  d e c i s i o n  w a s  r e a c h e d .  
E v e n  i f  t h e r e  w e r e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  n e g l i g e n t  
p a r t y  d e l a y e d  g e t t i n g  h e l p  s o  t h a t  t h e  v i c t i m  d i e d  o f  h e r  i n j u r i e s ,  
t h i s  s e c t i o n  s t i l l  c a p s  e c o n o m i c  d a m a g e s  a t  $ 1 0 , 0 0 0 ,  w h i c h  i n  m a n y  
c a s e s  w o u l d  b e  l e s s  m o n e y  t h a n  t h e  t o r t f e a s o r  w o u l d  h a v e  t o  p a y  i f  

t h e  v i c t i m  s u r v i v e d  w i t h  p e r m a n e n t  i n j u r i e s .

T h e  a d d i t i o n  o f  s u b s e c t i o n  (h) t o  A S  0 9 . 5 5 . 5 8 0 ,  w h i c h  
p e r m i t s  h i g h e r  a w a r d s  i n  t h e  c a s e  o f  a " c l a s s  A "  o r  " u n c l a s s i f i e d "  
f e l o n y  w o u l d  n o t  c h a n g e  t h i s  a n a l y s i s  i n  m a n y  c a s e s .  I n  t h e

25 T h e  c r i m i n a l  p e n a l t i e s  d o  n o t  v a r y  g r e a t l y  b e t w e e n  c r i m i n a l l y  
n e g l i g e n t  h o m i c i d e  (the p r o b a b l e  c h a r g e  i f  t h e  v i c t i m  d i e s )  a n d  
t h i r d  d e g r e e  a s s a u l t  (the p r o b a b l e  c h a r g e  i f  t h e  v i c t i m  s u r v i v e s  
w i t h  s e r i o u s  i n j u r i e s )  . E i t h e r  c h a r g e  i s  a c l a s s  " C "  f e l o n y ,  w i t h  
t h e  s a m e  m a x i m u m  t e r m  o f  i m p r i s o n m e n t .  B e c a u s e  i t  w o u l d  b e  
d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  t o  p r o v e  a m o r e  s e r i o u s  d e g r e e  o f  
h o m i c i d e  u n d e r  t h e s e  f a c t s  ( b a r r i n g  a c o n f e s s i o n  t o  t h e  d e l i b e r a t e  

d e l a y  i n  o b t a i n i n g  m e d i c a l  h e l p )  , t h e  c r i m i n a l  p e n a l t i e s  w o u l d  n o t  
o f f e r  m u c h  d e t e r r e n c e  t o  t h e  p r e f e r e n c e  f o r  d e a t h  t h a t  t h i s  s e c t i o n  
w r i t e s  i n t o  t h e  law.
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e x a m p l e  g i v e n  a b o v e ,  t h i s  e x c e p t i o n  t o  t h e  c a p  w o u l d  n o t  a p p l y  i f  
t h e  d e a t h  m e r e l y  a m o u n t e d  t o  m a n s l a u g h t e r  o r  c r i m i n a l l y  n e g l i g e n t  
h o m i c i d e .  M a n y  w r o n g f u l  d e a t h  s i t u a t i o n s  a r i s e  f r o m  o r d i n a r y  
n e g l i g e n c e  —  n o t  c o n d u c t  t h a t  a m o u n t s  t o  a f e l o n y ,  s u c h  a s  
c r i m i n a l  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t  —  s o  
t h e  $ 1 0 , 0 0 0  c a p  w i l l  l i m i t  e c o n o m i c  d a m a g e s  w i t h o u t  e x c e p t i o n .  
M o r e o v e r ,  w h e r e  t h e  e x c e p t i o n  d o e s  a p p l y ,  i t  m a y  b e  m o r e  a  m a t t e r  
o f  f o r m  t h a n  s u b s t a n c e ,  a s  a l a w s u i t  a g a i n s t  a " c l a s s  A "  f e l o n  m a y  
n o t  r e s u l t  i n  a n y  a c t u a l  r e c o v e r y  f o r  t h e  v i c t i m  b e c a u s e  t h e  
t o r t f e a s o r  i s  l i k e l y  t o  b e  j u d g m e n t  p r o o f ,  a n d  s e r v i n g  a  l e n g t h y  

t e r m  i n  p r i s o n . 26

S e c t i o n  2 5  o f  t h e  b i l l  w i l l  p r o v i d e  a f i n a n c i a l  m o t i v e  t o  
l e t  s o m e  i n j u r e d  p e o p l e  ( p a r t i c u l a r l y  c h i l d r e n )  d i e  w h e n  t h e y  m i g h t  
h a v e  b e e n  s a v e d .  T h e  q u e s t i o n  f o r  t h e  A l a s k a  S u p r e m e  C o u r t  u n d e r  
e q u a l  p r o t e c t i o n  a n a l y s i s  w i l l  b e  w h e t h e r  t h e  f i n d i n g s  a n d  p u r p o s e  
i n  S e c t i o n  1 c a n  p o s s i b l y  j u s t i f y  s u c h  a s o c i a l  p o l i c y .  W e  
q u e s t i o n  w h e t h e r  t h e  c o u r t  w o u l d  u p h o l d  a l a w  t h a t  c r e a t e s  a 
f i n a n c i a l  i n c e n t i v e  t o  a l l o w  s o m e o n e  t o  d i e  —  e s p e c i a l l y  w h e n  t h e  
b e n e f i t s  o f  t h e  l e g i s l a t i o n  a r e  a p p a r e n t l y  s o  s l i g h t .  S e e  
H a n e b u t h . 6 9 4  P . 2 d  a t  14 7 .

S E C T I O N  26: A B O L I S H I N G  P U L E  82 F E E  A W A R D S  T O  P R E V A I L I N G  P A R I E S  I N

T O R T  C A S E S

R u l e  8 2  o f  t h e  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e  p r e s e n t l y  
p r o v i d e s  a s c h e m e  t h a t  s e t s  t h e  a m o u n t  a p r e v a i l i n g  p a r t y  m a y  
o b t a i n  f o r  a t t o r n e y ' s  f e e s  i n  a c i v i l  a c t i o n ,  u n l e s s  t h e  p a r t i e s  
a g r e e  o t h e r w i s e .  T h e  a m o u n t  o f  a t t o r n e y ' s  f e e s  t h a t  m a y  b e  a w a r d e d  
i s  a f f e c t e d  b y  w h e t h e r  t h e  c a s e  w a s  u n c o n t e s t e d  o r  c o n t e s t e d ,  a n d  
i f  c o n t e s t e d ,  w h e t h e r  i t  w a s  c o n c l u d e d  w i t h  o r  w i t h o u t  t r i a l .  T h e  
r u l e  w a s  r e c e n t l y  c h a n g e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t ,  e f f e c t i v e  
J u l y  15, 1 9 9 3 ,  a f t e r  m u c h  w o r k  a n d  d e b a t e  t h a t  i n c l u d e d

26 S u b s e c t i o n  (h) , a s  w r i t t e n ,  w i l l  a l s o  l e a d  t o  c o n f u s i o n  i n  i t s  
a p p l i c a t i o n  s i n c e  i t  d o e s  n o t  s p e c i f y  w h e t h e r  a c r i m i n a l  c o n v i c t i r  
f o r  a  f e l o n y  i s  a n e c e s s a r y  p r e r e q u i s i t e  t o  a n  a w a r d  a b o v e  * -
$ 1 0 , 0 0 0  l i m i t .  T h i s  i s  i n  c o n t r a s t  t o  t h e  e x i s t i n g  p r o v i s i o n  -f 
A S  0 9 . 1 7 . 0 3 0  w h i c h  l i m i t s  t h e  r e c o v e r y  o f  a p e r s o n  w h o  i s  I n j u r e d  
i n  t h e  c o m m i s s i o n  o f  a f e l o n y  —  b u t  o n l y  i f  t h e  p e r s o n  i s  f i r s t  
c o n v i c t e d  o f  t h a t  c r i m e .  S u b s e c t i o n  (h) s h o u l d  b e  a m e n d e d  t o  
p r o v i d e  f o r  a  b u r d e n  o f  p r o o f  o n  t h e  c r i m i n a l  c o n d u c t ,  a n d  g u i d a n c e  
s h o u l d  b e  g i v e n  a b o u t  h o w  t h i s  e x c e p t i o n  i s  t o  b e  l i t i g a t e d  i n  t h e  
c o n t e x t  o f  a  c i v i l  w r o n g f u l  d e a t h  a c t i o n .
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i t s  e v a l u a t i o n  b y  a c o m m i t t e e  o f  p r a c t i t i o n e r s  f r o m  a r o u n d  t h e  

s t a t e . 27

S e c t i o n  '26 o f  -the b i l l  w i l l  a c t  t o  r e p e a l  R u l e  8 2  i n  t h e  
c o n t e x t  o f  c i v i l  a c t i o n s  f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  
d a m a g e  r e l a t e d  t o  o r  a r i s i n g  o u t  o f  f a u l t .  P r o p o s e d  A S  0 9 . 6 0 . 0 1 0 .  
T h e  c o u r t s  w i l l  b e  b a r r e d  f r o m  a w a r d i n g  a t t o r n e y ' s  f e e s  i n  s u c h  
c a s e s ,  u n l e s s  a u t h o r i z e d  b y  s t a t u t e  o r  a g r e e m e n t  b e t w e e n  t h e  
p a r t i e s .  T h e  A l a s k a  S u p r e m e  C o u r t  g e n e r a l l y  d o e s  -not -take a  f o r m a l  
p o s i t i o n  wi-th r e s p e c t - t o - l e g i s l a t i o n .  N e v e r t h e l e s s ,  w e  u n d e r s t a n d  
t h a t  t h e  c o u r t  h a s  f o r m a l l y  o p p o s e d  t h e  b i l l ' s  a b o l i - t i o n  o f  R u l e  82 
i n  t h e  t o r t  c o n t e x t .  I t  i s  n o t e w o r t h y  t h a t  m a n y  t o r t  r e f o r m  
e f f o r t s  i n  o t h e r  s t a t e s  s e e k  t o  c r e a t e  a t t o r n e y  f e e  p r o v i s i o n s  l i k e  

R u l e  82, r a t h e r  t h a n  r e p e a l  t h e m .

C O N C L U S I O N

F r o m  o u r  p e r s p e c t i v e ,  t h e  s e c t i o n s  o f  t h e  b i l l  n o t  
e x p l i c i t l y  a d d r e s s e d  i n  t h i s  l e t t e r  d o  n o t  p r e s e n t  l e g a l  o r  
c o n s t i t u t i o n a l  d i f f i c u l t i e s .  T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  
p r e s e n t  o u r  c o m m e n t s .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  u s  i f  y o u  h a v e  

f u r t h e r  q u e s t i o n s .

V e r v  t r u l y  y o u r s ,

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l

By:
A s s i s t a n t  A t t o r n e y  G e n e r a l

B M B :S D C - J F :p c h

cc: R a g a  E l i m ,  L e g i s l a t i v e  L i a i s o n
D e b o r a h  B e h r ,  A A G

27 A  p o l l  o f  a l l  A l a s k a  p r a c t i t i o n e r s  w a s  c o n d u c t e d  b y  t h e  
c o m m i t t e e  p r i o r  t o  t h e  a m e n d m e n t  t o  R u l e  82. T h e  m a j o r i t y  o f  t h e  

p r a c t i t i o n e r s  w h o  r e s p o n d e d  v o t e d  t o  e i t h e r  l e a v e  t h e  p r i o r  r u l e  
a l o n e  o r  r e p e a l  t h e  w h o l e  c o n c e p t .  T h e  p r o p o s e d  a m e n d m e n t  a d o p t s  
t h e  l a t t e r  v i e w .



Physicians and state legis­
lators worked side by side in 
Maine last session to pass 
the first m easure in the na­
tion that helps shield doctors 
from m alpractice law suits if 
they follow a set of state- 
approved guidelines.

Far from grumbling about 
state control, 93 percent of 
the state 's emergency physi­
cians, 96 percent of the ob­
stetricians, 90 percent of the 
anesthesiologists and more 
than 97 percent of eligible ra­
diologists are now  enrolled 
in the program.

The success of the "m ed­
ical liability dem onstration 
project" will be determ ined 
when m alpractice law suits 
are filed. To date, no partici­
pating doctors have been 
sued.

Administered by the state 
board of registration and 
m edicine and the board of 
osteopathic examination <-md

registration, the Maine pro 
ject sets explicit trea tm en t7 
guidelines for specific condi­
tions, such as Caesarean de-_ 
livery of babies or proce­
dures for anesthesia. __

Physicians agree to follow 
risk management procedures 
developed by state-appointed 
com m ittees of doctors and 
insurance, hospital and con­
sum er representatives. By en­
rolling in the project and 
practicing the state-approved 
protocols, doctors are pro­
tected in any m alpractice or 
pretrial proceedings.

The medical project sets 
aside a portion of the savings 
from m alpractice insurers to 
help rural doctors pay their 
malpractice premiums.

A lth o u g h  m a lp rac tice  
prem ium s run as high as 
5100,000 a year for some spe­
cialists, the larger culprit in 
rising costs is the exorbitant 
price of "defensive medi­

M a i n e  S h i e l d s  P h y s i c i a n s  f r d s n  M a l p r a c t i c e  C h a r g e s

cine" practiced by doctors in 
order to avoid lawsuits—es­
timated to be $27 billion an­
nually nationwide.

Because Maine’s protocols 
provide a shield for partici­
pating physicians, doctors 
can cut dow n on the extra 
tests and other superfluous 
procedures taken to avoid 
lawsuits.

As Maine makes strides in 
its efforts to cap health care 
costs, other states have de­
vised program s to attain the 
same goal. Many states have 
passed laws to cap damage 
aw ards, limit attorneys' fees 
and shorten the time during 
which a plaintiff can file a 
medical lawsuit.

Arizona, Hawaii, Louisiana, 
Nevada, North Carolina, 
Texas and W ashington offer 
state subsidies for obstetric 
liability premiums.

Virginia and Florida have 
medical malpractice "no­

fault" program s that create 
compensation funds for par­
ticipating obstetricians sued 
for severe brain and spinal 
cord injuries.

Florida has developed a 
law that directs the state 
health agency to develop 
and adopt practice param e­
ters in cooperation with 
medical, chiropractic and 
o ther health organizations. 
The p ro jec t, s im ila r  to 
Maine's, would allow partic­
ipating doctors to use the pa­
ram eters as a defense in lia­
bility actions.

In M innesota, the state 
health commissioner has 
been charged w ith develop­
ing and approving outcome- 
based practice param eters 
for all medical procedures. 
Legislators in Vermont will 
vote in 1994 on Dractice 
guidelines that are part of 
two proposals to provide for 
universal access.

S  A B O U T  T I M E . . .
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tackle the tough issues • bring the experts together0 provide a quick summary of today’s legislative issues 
sort out the pros and cons • cover the issues you face • can be watched at your convenience.
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IN S U R A N C E  
T it le  24

H Se same health care profession 
ie  same or sim ilar communities;
ovided by the physician, podiatrist 
a  general understanding of the 

most frequent risks and hazards 
■vhich are recognized and followed 
d in the same field of practice in

ircumstances, would have under- 
n been advised by the physician, 
)hs A and B or this paragraph.
it, dentist or health care provider 
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s u b ro g a tio n  w ith in  th e  tim e  lim it s e t  fo r th  in su b s e c tio n  6, th e  c o u r t  sh a ll red u ce  th a t  
p o rtio n  o f  th e  ju d g m e n t th a t  r e p re s e n ts  d a m a g e s  paid  o r  p ay a b le  by  a  co lla te ra l sou rce .

3. F e d e ra l  b e n e f i ts . T h e  c o u r t  sh a ll a lso  red u ce  th e  ju d g m e n t b y  th e  a m o u n t o f 
M ed icare , M edicaid o r  S ocial S e c u rity  d isab ility  b e n e f i ts  p a id  o r  p ay ab le  to  th e  p la in tif f  
fo r  th e  p la in t i f f s  e x p e n se s  o r  lo sses , p rov id ed  th a t  th e  c o u r t  e n te r s  a n  o rd e r  re q u ir in g  th e  
d e fe n d a n t to  in d em n ify  a n d  m ake  w ho le  th e  p la in ti f f  fo r  a n y  s u b ro g a tio n  claim  m ade  fo r 
th o se  b e n e f i ts  an d  fo r  th e  c o sts , in c lu d in g  a t to rn e y 's  fe e s , fo r  th a t  in d em nifica tion  claim , 
a s  th e  c o u r t  fin d s a re  re a s o n a b ly  re q u ire d  to  en fo rce  th is  p rov ision .

4. O f f s e t t in g  r e d u c t io n .  T he  c o u r t  m ay  re d u c e  th e  red u c tio n  in su b sec tio n  2 by an  
a m o u n t eq u a l to:

A. T he  c la im a n t’s  p a y m e n ts  o v e r  th e  2 -y e a r  p e rio d  im m ed ia te ly  p re d a tin g  th e  
p e rso n a l in ju ry  to  th e  co lla te ra l so u rc e  in  th e  fo rm  o f  pay ro ll d ed u c tio n s , in su ran ce  
p rem iu m s o r o th e r  d ire c t  p a y m e n ts  by  th e  c la im an t, a s  d e te rm in ed  b y  th e  c o u r t  to  be 
a p p ro p r ia te  in each  ca se ; and

B. T h e  p o rtio n  o f  th e  to ta l c o s ts  in c u rre d  by th e  p la in ti f f  in th e  ac tion , inc lud ing  
d iscovery , w itn e ss  fe e s , ex h ib it ex p e n se s  an d  a t t o r n e y ’s  fees . T h is  red u c tio n  is 
c a lc u la ted  a s  th e  a m o u n t th a t  is th e  sa m e  p e rc e n ta g e  o f  th e  to ta l co s ts  in c u rre d  by 
th e  p la in tif f  in th e  ac tio n  as  th e  a m o u n t paid  o r  p ay a b le  by  th e  c o lla te ra l so u rc e  is o f 
th e  to ta l verd ic t.

5. L im i t  T he  re d u c tio n  m ade u n d e r  th is  sec tio n  m a y  n o t exceed  th e  a m o u n t o f  th e  
ju d g m e n t  fo r  econom ic lo ss  o r  th a t  p o rtio n  o f th e  v e rd ic t th a t  re p re s e n ts  d a m a g e s  paid o r 
p ay a b le  by  a  c o lla te ra l so u rce .

6. N o tic e  o f  c la im  o r  v e rd ic t r e q u ire d . N o la te r  th a n  10 days a f t e r  a  v e rd ic t fo r th e  
o la in tif f , th e  p la in t i f f s  a t to rn e y  sh a ll se n d  no tice o f th e  claim  o r  v e rd ic t b y  re g is te re d  
m ail to  all p e rso n s  k now n  to  th e  a t to rn e y  w ho a re  e n ti tle d  by  c o n tra c t o r  la w  to  a  lien 
a g a in s t  th e  p ro ceed s o f  th e  p la in tif f 's  reco v ery . I f  a  lien h o ld e r does n o t n o tify  th e  c o u r t 
o f  th e  lien h o ld e r’s r ig h t  to  su b ro g a tio n  w ith in  30 d a y s  a f t e r  re ce ip t o f  th e  notice, th e  
lien h o ld e r lo ses th e  r ig h t  o f  su b ro g a tio n .

7. P re e x is t in g  o b lig a t io n  re q u ire d . F o r  p u rp o se s  o f  th is  sec tion , b e n e fits  from  a 
c o lla te ra l so u rc e  a re  n o t co n sid ered  payaL .e  u n le ss  th e  c o u r t  m ak es a  d e te rm in a tio n  th a t  
th e r e  is a p rev io u sly  ex is tin g  c o n tra c tu a l o r  s t a tu to r y  ob lig a tio n  on th e  p a r t  o f  the  
c o lla te ra l so u rc e  to  p ay  th e  b en e fits .
1989, c. 931, § 3.
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C odification 
Laws 1989, c. 931, § 4, enacted Subchapter IX,

Medical Liability Demonstration Project.

§ 2971. Medical liab ility  demonstration project
T he B u re a u  o f In s u ra n c e  and  th e  B o ard  o f  R e g is tra t io n  in M edicine sh a ll, by J a n u a r y  1, 

1992, e s ta b lish  a  m ed ical liability  d e m o n s tra tio n  p ro je c t a s  p rov ided  in th is  su b c h a p te r . 
1989, c. 931, § 4.
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§ 2972. Medical specialty advisory committees established
1. M ed ica l s p e c ia l ty  a re a s .  T he M edical S p ec ia lty  A d v iso ry  C o m m ittee  on  A n es th e ­

sio logy , in a cc o rd a n c e  w ith  T itle  5, sec tio n  12004-1, su b se c tio n  5S -A ; th e  M edical 
S p ec ia lty  A d v iso ry  C om m ittee  on E m e rg e n c y  M edicine, in a cc o rd a n c e  w ith  T itle  5, section  
12004-1, su b se c tio n  5S -B ; th e  M edical S p e c ia lty  A dv iso ry  C om m ittee  on  O b s te tr ic s  and  
G yneco logy , in a cco rd an ce  w ith  T itle  5, se c tio n  12004-1, su b se c tio n  58—C; an d  th e  M edical 
S p ec ia lty  A d v iso ry  C o m m ittee  on  R ad io lo g y , in acco rd an ce  w ith  T itle  5, sec tio n  12004-1, 
su b se c tio n  5 8 -D  a re  e s ta b lish e d  a n d  sh a ll develop  p rac tic e  p a ra m e te r s  an d  risk  m an ag e ­
m e n t p ro to co ls  fo r  th e ir  re sp ec tiv e  m ed ica l sp e c ia lty  a re a s .

2. M e m b e rsh ip . T h e  m edical s p e c ia lty  ad v iso ry  c o m m ittee s  a re  m ad e  up  a s  fo llow s.
A. T he  M edical S p ec ia lty  A d v iso ry  C om m ittee  on A n e s th e s io lo g y  c o n s is ts  o f  rr. »- 
b e rs  w ith  a n  in te r e s t  in an d  k n o w le d g e  o f th e  sp e c ia lty  a re a . I t  co n s is ts  o i 6 
m em b ers :

(1) O ne p h y sic ian  w ho p ra c tic e s  in  a  te r t ia ry  h o sp ita l, ap p o in ted  by  th e  B oard  o f 
R e g is tra t io n  in  M edicine;
(2) O ne p h y sic ian  w ho p ra c tic e s  in a  m ed ium -sized  ho sp ita l, ap p o in ted  by the  
B o ard  o f  R e g is tra t io n  in M edicine;
(3) O ne p h y sic ian  w ho p ra c tic e s  p rim a rily  in a  ru r a l  a re a , a p p o in te d  by  th e  B oard  
o f  R e g is tra t io n  in M edicine;
(4) O ne b o a rd -ce rtif ied  a n e s th e s io lo g is t, ap p o in ted  by  rhe G o v e rn o r in  co n su lta ­
tion  w ith  th e  M aine  C h a p te r o f  th e  A m erican  S oc ie ty  o f  A n e s th e s io lo g is ts ; an d
(а )  T w o pub lic  m em b ers:

(a )  O ne re p re s e n tin g  th e  in te re s ts  o f p ay o rs  o f  m edical c o s ts , ap p o in ted  by 
th e  P re s id e n t o f  th e  S e n a te ; and
<b) O ne re p re s e n tin g  th e  in te r e s t s  o f c o n su m ers , a p p o in ted  by  th e  S p eak e r 
o f th e  H o u se  o f  R e p re se n ta tiv e s .

B. T h e  M edical S p ec ia lty  A d v iso ry  C om m ittee  on E m e rg e n c y  M edicine c o n sis ts  o f 
m em b ers  w ith  a n  in te r e s t  in an d  k n o w led g e  o f  th e  sp e c ia lty  a re a . I t  co n s is ts  o f  9 
m em b ers:

(1) O ne p h y sic ian  w ho p ra c tic e s  in a  te r t ia ry  h o sp ita l, a p p o in ted  by  th e  B oard  o f 
R e g is tra t io n  in M edicine fro m  no m in a tio n s s u b m itte d  by th e  M aine M edical 
A ssoc ia tion ;
(2 ) O ne p h y sic ian , ap p o in ted  by  th e  E o ard  o f O s teo p a th ic  E x am in a tio n  and  
R e g is tra tio n  fro m  nom in a tio n s s u b m it te d  by  th e  M aine O ste o p a th ic  A ssociation ;
(3 ) O ne p h y sic ian  w ho p ra c tic e s  p r im a rily  in a ru r a l  a re a , a p p o in te d  by th e  B oard  
o f  R e g is tra t io n  in M edicine fro m  n o m ina tions su b m itte d  by  th e  M aine M edical 
A ssoc ia tion ;
(4 ) O ne fam ily  p rac tic e  p h y sic ian , ap p o in ted  by  th e  B o ard  o f  R e g is tra tio n  in 
M edicine f ro m  nom in a tio n s s u b m it te d  b y  th e  M aine C o llege  o f  F a m ily  P hysic ians;
(5) T w o p h y sic ian s , ap p o in ted  b y  th e  G overnor, a t  le a s t one  o f  w hom  is b oard  
c e rt if ie d  in  e m e rg e n c y  m edicine, ap p o in ted  in co n su lta tio n  w ith  th e  M aine C hap­
te r  o f  th e  A m erican  C ollege o f  E m e rg e n c y  M edicine P h y sic ian s ; an d
(б) T h re e  p u b lic  m em bers:

( a )  O ne re p re se n tin g  th e  in te r e s t s  o f  p ay o rs  o f  m ed ical c o s ts , ap p o in ted  by 
th e  P re s id e n t o f  th e  S en a te ;
(b ) O ne re p re s e n tin g  th e  in te r e s t s  o f c o n su m ers , ap p o in ted  b y  th e  S p eak e r 
o f th e  H o u se  o f  R e p re se n ta tiv e s ; and
(c) O ne re p re s e n tin g  a llied  h e a lth  p ro fe ss io n a ls , a p p o in ted  b y  th e  G overnor.

C. T h e  M edical S p ec ia lty  A dv iso ry  C o m m ittee  on O b s te tr ic s  a n d  G yneco logy  con­
s is ts  o f  m em b ers  w ith  an  in te re s t  in  an d  k now ledge  o f th e  sp e c ia lty  a re a .  I t  co n sis ts  
o f  9 m em b ers :

(1 ) O ne p h y sic ian  w ho p rac tic e s  in a  te r t ia ry  h osp ita l, ap p o in ted  b y  th e  B o ard  of 
R e g is tra tio n  in M edicine fro m  n o m in a tio n s  s u b m itte d  by th e  M aine M edical 
A ssoc ia tion ;
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