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OREGON PILOTAGE TAKi/." uv.

Section 1. GENERAL, cont"d.

B. Detention (Stand-by). Detention is the delay of a pilot for

any period of time in excess of that normally required to commence

or terminate pilotage services. Detention shall specifically include
the detaining of a pilot aboard a vessel or craft after the termin-
ation or during interruption of his services; and the interval between
reporting for duty as ordered and the actual time of commencement of

pilotage.

(1 Commencement
J-.  When anchoring for any reason whatsoever, when

anchor is let go.

b. After arrival at a shore structure or other moorings;
when the order is given "finished with engines”, or when
tugs are dismissed from tow.

c. The time a pilot is ordered to report to the vessel
by the person ordering the services and the pilot reports

as ordered.

(2) Termina tion
7~.  When departing from anchorage; the time when anchor

Is aweigh.

b. When adequate facilities are provided and are ready
for the pilot to leave vessel.

c. The time a pilot gives his first orders relative to
commencement of regular pilotage service.

Detention shall not include any additional time required to
pilot the vessel or crafts by reason of any act of God, or any other
force majeure acting directly on the vessel itself, but shall include,
however, without limitation, delays or additional time occasioned by
breakdown of the vessel, its machinery and equipment; impassability
of the waterway being traversed; requiring the pilot to reduce speed
or engage in unusual maneuvers to delay the arrival of a vessel at its
berth or anchorage; operating a vessel under reduced boiler capacity
(or reduced horsepower); and time lost in standing by or anchoring
because the vessel cannot be moored; or for any other reason apart

from normal pilotage.
*ArAhkkkhkhk khkkhkkhkik kkhkikx A kg FgH ke *o *khkhkkkhikhhkkiikk
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EFFECTIVE: 00:01 A.M.. Sep. 27, 19BS.
REISSUED: 00:01 A_.M.. Nov. 29, 1989
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OREGON PILOTAGE TARIFF NO- A-5

Section 2. COLUMBIA RIVER BAR PILOTAGE GROUND
P. 0. Box 81; Astoria, Or 97103

8ARPUOTS ASTORIA
signs: Channel

COLUMBIA RIVER BAR PILOTS
Cable Address:

Radiotelephone frequencies and call

PEACOCK - WS 7217
COLUMBIA - WS 7344

13 or 16 VHP

ORDERS *

Orders for pilots should be made to the pilots*®
Astoria, Oregon (325-2641 or 325-2642).

Vessels arriving at the bar from sea shall giye twelve (12) hours notice of their
estimated time of arrival directly to tha pilots” office, or, if notice is given by
radiotelephone, to the pilot boat on duty. Vessels outbound from upriver points and
delayed for any reason shall glye notice of the delay to the pilots® office or, if
given by radiotelephone, to the pilot boat on duty. When the vessel proceeds after
such a delay, notice shall again be given to the office or pilot boat, as the case

dispatcher at the pilot offices,

may be.
ITEM SERVICE RATES o CHARGES MINTMUM
1 Inbound or Outbound between Astoria $7.32 per draft foo.t s °°
and the sea. and $.0419 per gross
registered ton.
2 Vessel under tow inbound cr outbound Towing vessel - per
between Astoria and the sea. Item 1 $138 00
Each towed vessel -
per Item 1 . $133.00
3 Shifting vessels (applies to shifts 5275.00
between docks, between anchorages,
and/or between docks 3nd anchorages).
4 Pilot reporting where in his good $110.00
judgment it is safe to proceed, but
» Master declines to proceed.
5 Pilot reporting and ship movement $110,00
cancelled. (Not applicable if upon
advice of the pilot, cancellation -
due to stress cf weather or tidal
conditions).
EFFECTIVE: 00 :01 A.M. Sep. 27, 1986
REISSUED: 00:01 A.M.. Nov. 23, 1989



OREGO"K PILOTAGE TARIFF 2t0. A-S

ITEM

Section 2. COLUMBIA RIVER SAP, PILOTAGE GROUND

SERVICE RATES 5 CHARGES

Swing ship for compass adjustment or Si10.00
callbratlon.

(1T weather and/or tide conditions
warrant, tug or tugs will be
recommended by the Pilot; but the
final decision relating thereto
shall be that of the Master.)

A.  When vessel enters from sea to
put a person ashore or aboard a
small craft or other like pur-
pose .and then returns to sea:

(1) If vessel does not proceed P§ times regular

past Clatsop Solt Buoy inbound pilotage fee.
No. 12 "

(2 ITf vessel proceeds past Full inbound and out-
Clatsop Spit Buoy No. 12 bound pilotage fee.

B. Vessel proceeds to sea and later
returns to Astoria to anchorage:

(1) If vessel does not proceed b< times regular out-

past Clatsop Spit Buoy bound pilotage fee.
Ho. 12
(@ If vessel proceeds past Full inbound and out-
Clatsop Spit Buoy No. 12 bound pilotage fee.
Oetention or standby, per hour or. S 55.00 First Hour
fraction thereof. $110.00 Each Addnl
Hour

No charge for Ffirst hour unless
pilot detained over one hour, In
which case all detention will be
charged.

Pilot carried off station unwillingly Expenses incurred in

or through no fault of pilot. return to station in
Astoria, plus $110.00

per day from the time
pi lot is carried off
station until again
in a position to
resume duties in
Astoria.

EFFECTIVE: 00:01 A.M._,
REISSUED: .00:01 A.M..

PAGE 7

MINIMUM
Sep. 27,
Nov.28,

1985
1989
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OREGON PILOTAGE TARIFF NO. A-5

Section 2. COLUMBIA RIVER SAP PILOTAGE GROUND

ITEM SERVICE RATES $ CHARGES MINIMUM

Moving vessels not propelled by $413.00
their own power.

(1H x shift fee of $275.00)

Pilot Is ordered to board vessel at Actual expenses
other than regular and customary Incurred 1n excess of
boarding stations and, as a those normally
consequence, transportation expenses expended.

In excess of those normally Incurred

are actually expended. .

Pilot boarding and dlsc-mbarkino ai $25.00
sea.

00:01 A,H. NOV. 29



" OREGON PILOTAGE TARIFF NO. A-5

section 3. COLUMBIA ?vND WILLAMETTE RIVER PILOTAGE GROUND

COLUMBIA RIVER PILOTS 13225 N Lombard; Portland. OR 97203
ORDERS

Orders for a Columbia River Pilot will bo accepted only between the hours
of 8:00 A.M. and 4:00 P.M. Special arrangements can be made for tentative
orders during the night, but such arrangements must be made prior to 4:00
P_M.

When 1incoming from sea (without tho service of Ear Pilot), vessel:s or
agents must give notice between the hours of 8:00 A.M. and 4:00 P.M. and
at least 12 hours prior to estimated rime of arrival at Astoria. Calls
may be placed with Portland office (209-9922) or by radio to COLRIP

ASTORIAORE.

Vessels must confirm ETA Astoria at least two hours before arrival by
calling Astoria office (325-2641) or by radio to COLRIP ASTORI AORE.

MOTE: For emergency order, after hours, Sundays and holidays, telephone
numbers will be furnished uoon recmest. o

SERVICE RATES $. CHARGES MINIMUM
Inbound from Astoria $10.285 per foot draft S00_gross
or and $.0575 per gross registered

Outbound to Astoria registered ton. tons or less,
$200.00;

over 500 gross

registered

tons, $250.00

$100.00 each 50 feet,
or fraction thereof,
more than 599" LOA,
inbound or outbound.

Length Charge

Stopping at points between Astoria and $330.00
Portland (either inbound or outbound),

each stop.

Pilot reporting and ship movement $70.00
cancelled within Portland or Vancouver
harbor. In addition to'"regular

detention charge, if any.

Pilot reporting and ship movement, $100.00
cancelled outside Portland or Vancouvei

Harbor . In addition to regular
detention charge, if any.

EFFECTIVE: 00:01 A.M.f fipn. 27. 1986

REISSUED: 00:01 A.M., Nov. 28, 1989
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OREGON PILOTAGE TAP.I1?” A-5

Section 3. COLUMBIA AND WILLAMETTE RIVER PILOTAGE GROUND

SERVICE 5 CHARGES MINIMUM

Pilot made available and ship move
merit cancelled at Astoria. In
addition to regular detention char”

if any.

$ 60,00 First Hour
$ 90.00 Additional
Hours

Detention per hour or fraction
thereof,

No detention if pilot detained one
hour or less. If pilot detained mor
than one hour, "detention for Tfirst
hour will be charged.

Maximum charge per day

0.00 First Hour
0.00 Additional
Hours

Whenever a vessel has to stand by, o
anchor, and cannot proceed to berth
because occupied or for any other
reason, the indicated charge will be
made, per hour or fraction thereof,
in addition to shift charge to berth

6
9

& P

Maximum charge per day

Launch service necessary for trans-
portation of pilots to or from

vessels will be for the account of the
vessels, except launch service for the
normal interchange of bar and river
pilots at Astoria.

Docking a vessel stern first in slip,
or head down, at master®s, owner"s- or
agent™s request. (Not applicable to
harbor moves.)

Shifting or turning vessels at dock
in Portland Harbor.

PACK 10



OREGON PILOTAGE TARIFF A-5

ITEM

10

11

12

13

14

15

16

Section 3.

SERVICE

SMftiny or turning vessels outside
Portland Harbor.

Moving vessels ncc propelled by their
own power outside Portland or
Vancouver Harbor.

Shifting vessels not propelled by
their own power in Portland or
Vancouver Harbors, or on distances of
less than 10 miles outside Portland

or Vancouver Harbor.
<

Swing ship for compass adjustment,
three turns or less

Each additional turn.

Harbor moves, Portland Harbor

Interport moves

Barges under tow:

Nine (9 hours or less pilotage
service.

Over nine (9) hours - under
fifteen (15) hours

pilotage
Over fifteen (15) hours double regular
pilotage. .
- EFFECTIVE: 0Q:01 A_M..
REISSUED: 00:01 A_M.
PAGE 11

COLUMSIA AVD WILLAMETTE RIVER PILOTAGE GROUND

RATES 6 CHARGES

$320.00

Double regular
oilotage.

One and one-half time
regular shift charge.

$150.00

$ 60.00

$280.00

$380.00

Regular Pilotage

One and one-half
times regular -

MINIMUM

-$200.00

$300.00

$400.00

Rap. 27,
Nov. 28,

1986
1989.



OREGON PILOTAGE TARIFF A-5
Section 4. CO0S BAY PILOTAGE GROUND

COOS BAY PILOTS ASSOCIATION
P O BCS 254 Capt. Steven
Ceos Bay, Oregon 97420
267-6555/PAS 267.-5250
Capt. John "Gary"™ Davis (24 Hours) Capt. Charles L. Yateo

Capt. Steven 2. Woods Cant* Jerrv U. White

ORDERS: Tha Harbor of Coos Bnv toes not maintain pilots on station.
Servico 1a rendered according to vessel>3 ETA« Other vessel movements
and departures make your accurate ETA important for maximum service to,
all vessels. 3snd ETA{$) to your agent, stevedore company or coos Bay
Pilots Association. (See I1tem 6)

SERVICE RATES & CHARGES MINTMUM

inbound or outbound S1Q.402 per draft
foot and $,0595 per

gross registared

ton
Vessels under tow, inbound towing vessel - ner
or outbound item 1 - $560>00
gaoh towed vessel -
per item 1 5660.00
Boat seryiaa: whenever nec-
essary for a pilot to use
boat service to and from a
vassal any placo in Coos Bay,
the cost shall bo borne by the
vessel At Cost

Harbor Moves: 1

A. From lover to upper bay 6

vice versa, through bridges,

including turning at upper or

lower basin $400.00
3. Moving vessals 1In upper or

lower bay, including turning

at either -of two basins $400.00

EFFECTIVE * QOtOl A.M.. NOV. 23. 1999
ISSUED i 00:01 A,H.. Nov. 29r 19fe2

PAGE 12



"OREGON PILOTAGE TARIFF A-5

IEEM

4

section A. C003 BAY PILOTAGE

SERVICE™

C. Moving vessels Ilron dock
to dock including turning
(upper or lower bay)

D. Moving vessels from,
anchorage to dock/ or dock
to anchorage

Pilot carried av&y froa
station

Uncorrected Ordars: When
vessels, owners, or agents

do not correct theilr esti-
mated time of arrival within
four (@) hours of ETA last
given, compensation will be
charged and applied starting
at the last estimated time of
arrival given until arrival

Boarding Fee: Per eaoh
3eardinc/Deboardir.er from a
vessel

*V P

EFFECTIVE: CO 101- A_M. , Nov. 28.
.I1SSUED: 00:01 A.M.. Nov. 28,

PAGE

GROUND

RATE.3 & CHARGES MINIMUM

3400.00

$400,00

Actual expanses
. and par diem of
- S2007,00

$5Q«00 par hour

$200.00

13

1959
198.2.



COO0OS BAY

TOWBOAT CO., INC.

P.O. BOX 777

COOS BAY, OREGON 87420

TELEPHONE 267-6555 -
FAX (503) 267-5256

lug Ssryice-Coos Bay, Ore.’
Coos Bay - North Bend - Cape Arago

Tariff E ffective

JANUARY 1, 1992

RATES PER TUG
PER HOUR ... $260.00

Minimum 3 Hours

*STAND-BY - PER HOUR $155.00
Due to Delayed Sailing

CANCELLED CALL $135.00

The CO0S BAY TOWBOAT CO.. INC. Agrees to
supply tug power promptly consistent with other
commitments, upcn receipt o( orders, but will not be
responsible for delays, extra expenses or. damages
caused by strikes, accidents, fire, weather, failure cl-
personnel or equipment, acts of God or any causes
wliothnr of similar or dissimilar nntw/n hoyonci Hr.
control..

All rates are subject tochange on notice on account
of increased costs heyond company's control.-

SOUTH COAST PRINTING. INC. «COOS BAY. 0I-H-C30N



OREGON PILOTAGE TARIPP NO. A-5

Section 5. YAQUINA BAY PILOTAGE GROUND

COOS BAY PILOTS ASSOCIATION
capt. Charles Yates P 0 BOS 254 Capt, Stevan K. sweet
Coos Bay/ oragon 97420
ré7“65S5/PA2 257-5256
(24 Hours)

Capt. Steven E. Food3 Capt, Jerry F. Fhito

Pilot Boat CAPS AAAGO F2J925S

ORDERS? Yaquina Bay does net maintain pilots on station. service is
renderad aoaording to vassal's ETA. Other vasscls* movements and
departures mahe-your accurate ETA important for m.mc.imun servica to all
vassals. Sand ETA to your agunt, stavadora company or to tha pilot.
Report any significant changes in ETA.

ITEM S52RVIC2 . RATES # CHARGES MINIMUM

1 Inhound or Outbound" 310,402 oar draft
foot and $,0595 oer
gross"registered

ton $660.00
2 Vassals under tow, inhound tewing vassal- - per
or outbound item 1 * $660.00
each towed vessel - '
par item 1 $660 ,00
3 Launch and service
necessary for transporta-
tion of pilot to or from L u
vessels At cost ;
L 1 Harbcr Moves $400.00
%+ Pilot carried away from Actual Expenses and
station per diem of $200,00 -

effective: OOtoy a.m.. nov, 2a, i&ea
1 SSDBD: .« 00:01 A,M., NoV. 29. 1989.

PAGE 14



_OREGON PILOTAGE TARJFE NO. A-5

ITEH

S

-9

Section 5. YAQUI2TA BAY PILOTAGE GROUND

SERVICE

Uaoorraoted orders: Rhea
vassals, owners/ or agents
do not correct thoir esti-
mated time of arrival
within four (@ hours of
.ETA last given, compensa-
tion will ba charged and
applied starting at.the
last estimated time of
arrival given until arrival

Pilot requested to board a
va33eil other than-at

normal station *e

Detantion per hour or
fraction thereof

-No detention i1f pilot
detained one hour or less.
eIf pilot detained more than
one hour, detention for the
eXirst hour will be ohargad

Maximum detention charge,
per day

Boardincr Pas; Per each,
boardincr/debosrdina from
a vessel. »

RAT23 1 CHARGES

$50.00 car hour

Actual expen3e3

. plus $200,00 per

diem

$90.00

$600.0C ~ =

$200 ,00

BPPECTIVE: oorol A.M.,

ISSUED J

.PAGE

15

0J;01 A.M.

Nov.
. Nov.

MINIMUM

23,
2 B,

1989
1984,



ATTACHMENT F
Pilotage Fees
State of Washington
Puget Sound



PUGET SOUND PILOTS

LOA RATE SCHEDULE
Effective ocoi Hours June 20, 1991

LOA Zone 1 Zone 2 Zone 3 Zone 4 Scne 5 Zone 6
(Length Intra 0-30 31-50 51-75 76-100 101 Mile
Overall) Harbor Miles Hiles Miles Hiles 6 Over
UP to 449 144 226 392 537 792 1030
450 - 459 143 231 395 595 804 1034
460 - 469 152 234 399 605 816 1038
470 - 479 157 240 405 613 " 819 1041
480 - 489 161 245 407 629 824 1044
490 - 499 164 247 411 640 833 1050
500 - 509 171 252 419 650 839 1057
510 - 519 174 257 423 657 348 1061
520 - 529 176 267 430 661 856 1071
530 - 539 182 270 435 668 869 1081
540 " 549 185 274 e 444 676 084 1091
550 - 559 189 283 447 685 890 1102
560 - 569 196 294 456\ 692 900 1113
570 - 579 200 298 460 \ 694 903 1120
580 - 589 208 303 469 700 914 1132
590 - 599 218 309 472 704 927 1144
600 - 609 226 318 478 " 706 937 1151
610 - 619 229 321 487 710 948 1161
620 - 629 248 325 493 716 958 1174
630 - 639 261 333 498 713 966 1185
640 - 649 272 339 503 721 977 1194
650 - 659 290 346 512 727 938 1205
660 - 669 298 343 517 730 998 1215
670 - 679 307 353 523 743 1010 1222
680 - 689 312 366 529 751 1013 1234
690 - 699 321 371 536 765 1030 1259
700 - 719 336 383 547 772 . 1048 1274
720 - 739 356 395 560 783 1071 1295
740 - 759 371 411 572 792 1091 1318
760 - 779 386 428 585 804 1113 1337
780 - 799 405 445 595 816 1132 1360
800 - 819 421 460 607 821 1151 13S0
820 - 339 435 ” 475 " 620 833 1174 1397
840 - 859 454 495 633 842 1194 1421
860 - 379 470 512 646 866 1215 1440
880 - 899 487 520 657 885 1234 1462
900 - 919 501 543 669 906 1259 1483
920 - 939 518 560 685 927 1274 1502
940 - 959 536. 575 695 948 1295 1522
960 - 979 550 592 708 966 1318 1543
980 - 999 569 607 719 088 1337 1563

1000 & Over 585 620 732 1010 1360 1585



PUGET SOUND PILOTS RATES
Effective 0001 Hours June 20, 1991

CLASSIFICATION: RATES FOR 1991
CHARGES: Ship Length overall (LOA - Zone) L.O.A.

Distance furnished by National Oceanic and Atmospheric
Administration, computed to the nearest half-mile, and includes
retirement fund contributions. Ships taking and discharging pilots
without using their services through all Puget Sound and. Adjacent
Inla.nd Waters shall pay full pilotage fees on the LCA Zone mileage
basis from Port Angeles to destination, from place of departure to
Port Angeles, or for entire distance between two ports on Puget
Sound and adjacent Inland Waters.

BOARDING FEE: $28.00

Per each boarding/deboarding at the Port Angeles
Pilot station.

HARBOR SHIFT - LiveShin (Seattle Port) LOA.- Zone 1
HARBOR SHIFT - LiveShip (Other than Seattle (Port) LOA - Zone 1
HARBOR SHIFT - DeadShip \ DOUBLE LOA - Zone 1

DEAD SHIP TOWING CHARGE: (LOA tug + LOA tow + beam of tow) DOUBLE LOA - Zone

Any tow exceeding seven hours, twd\pilots are mandatory. Harbor
shifts shall constitute and be limittad to those services iIn moving
vessels from dock or dock, from anchorage to dock, from dock to
anchorage, or from anchorage to anchorage in the same port after
all other applicable tariff charges for pilotage services have been
recogni2ed as payable.

WATERWAY AND BRIDGE CHARGES:

Ships up to 90' Eeam:
A charge of $153.00 shall be in addition to bridge fees for any
vessel movements both 1i1nbound and outbound required to transit
south of Spokane Street Bridge in Seattle, south of Eleventh Street
Bridge iIn any of the Tacoma Waterways, iIn Port Gamble, or iIn the
Snohomish River. Any vessel movements required to transit through
bridges shall have an additional charge of $73.00 per bridge.

Ships 90" Beam And/Or Over:
A charge of $206.00 shall be in addition to bridge fees for any
vessel movements both i1nbound and outbound required to transit
south of Spokane Street Bridge iIn Seattle and south of Eleventh
Street Bridge iIn any of the Tacoma Waterways. Any vessel movements
required to transit through bridges shall have an additional charge

of $144_.00 per bridge.

(The above charges shall not apply to transit of vessels from
Shils*nole Bay to the limits of Lake Washington.)

Two Or Three Pilots Required:
In a case where two or three pilots are employed for a single

vessel waterway or bridge transit, the second or third pilot charge
shall 1include the bridge and waterway charge iIn addition to the
harbor shift rate.



COMPASS ADJUSTMENT : $205.00

RAD70 DIRECTION FINDER CALIBRATION: $205.00
LAUNCHING VESSELS: $309 .00

RIAL TRIPS, 6 hours or Less (Minimum $532.00) $ 97.0C per hour
?RIAL TRIPS, Over 6 Hours (Two Pilots) $194.00 per hour
SHILSHOLE BAY - SALMON BAY: $120.00

SALMON BAY - LAKE UNION $ 94.00

LAKE UNION - LAKE.WASHINGTON (PLUS LOA FROM WEBSTER PT) . $120 .00
CANCELLATION®" CHARGE: LOA - Zone 1
CANCELLATION CHARGE: - PORT ANGELES LOA - Zone 1

(When pilot is ordered and vessel proceeds without
stopping for pilot.)

DOCKING DELAY AFTER ANCHORING: $97.00 per hour
Applicable Harbor Shift rate to apply, plus $97.00
per hour Standby, No charge i1f delay is 60 minutes
or "ess. If the delay is more than 60 minutes,
charge is $97.00 for every hour or fraction thereof,

SAILING DELAY: $97.00 per hour
No charge 11f delay is 60 minutes or less. |If the
delay is more than 60 minutes, charge is $97.00
for every hour or fraction thereof.

SLOW-DOWN:: \ $97.00 per hour

When a vessel chooses not to, maintain, its normal
.speed capabilities for reasons determined by the

vessel and not the pilot, and when the difference

in arrival time 1is one hour, or greater, from the

predicted arrival time had the vessel maintained

its normal speed capabilities, a charge of $97.00

per hour, and each fraction thereof, will be

assessed for the resultant difference iIn arrival

time.
SUPER SHIPS:

20.000 to 50,000 Gross Tons:
Additional charge to LOA Zone mileage of $0.0512
a gross ton for all gross tonnage in excess of
20M000 gross tons up to 50,000 gross tons.
50.000 Gross Tons and Up:
In excess cf 50,000 gross tons, the charge shall
be $0.0613 per gross ton.

For vessels where a certificate of international gross tonnage
is required, the appropriate international gross tonnage

shall apply.



(DELAYED ARRIVAL - PORT ANGELES i _ $97.00 per hour
When a pilot is ordered for an arriving iInbound vessel

at Port Angeles and the vessel does not arrive within

two hours of its ETA, or i1ts ETA is amended less

than six hours prior to the original ETA, a charge

of $97.00 for each hour delay, or fraction thereof,

shall be assessed In addition to all other appropriate

charges.

TRANSPORTATION TO*VESSELS ON PUGET SOUND;

March Point/Anacortes ~113.00
Bangor A 66.00
Bel lingham ~$125.00
Bremerton 3.5.00
Cherry Point ,$147 .00
DuPont ,-$'"56.00
Edmonds 24.00
Everett. 577743,
Ferndale N-$-135.00
Manchester 52.00
Muki lteo 42.00
Olympia ,~$5J$5.00
Point Wells , 24.00
Port Gamble * $,61.00
Port Townsend (Indian Is.%) ~"86.00
Seattle . -$"11.00
Semiahmoo (Blaine) \ $354,00
Tacoma ; ; -$"44.00
Tacoma Smelter * - JirSp-.0Q
winslow |735.00
(€)) Intraharbor transportation for the”™ Port Angeles port area -

transportation between Port Angeles pilot station and Pert Angeles

harbor docks - $11.00.
()] Inter-port Shifts; Transportation paid to and from both points.

© Intra-harbor Shifts: Transportation to be paid both ways. It
intra-harbor shift is cancelled on or before scheduled reporting
time, transportation paid one way only. 1

(d) Cancellation; Transportation both ways “unless notice of

cancellation i1s received prior to scheduled reporting time iIn

which case transportation need only be paid;one-way
(e Any new fTacilities or other seldom used terminals,

above, shall be based on mileage x $1.60 per mile.

not covered

DELINQUENT PAYMENT CHARGE:
1.5% per month after 45 days from first billing

NONUSE OF PILOTS; i i i i i i
Ships taking and discharging pilots without using their services through all

Puget Sound and adjacent inland waters shall pay full pilotage fees on the
LOA 2one mileage basisfrom Port Angeles to destination, Tfrom place of
departure to Port Angeles, or for the entire distance between two ports on

Puget Sound and adjacent inland waters.

WAC 2S6-116-300



RESPONSE TO DRAFT
MARINE PILOTING ACT

19Y

The proposed hill represents a rather unusual combination of
strengthening the Board while at the same time weakening it by
dictating many details of matters the Board should deal with. On
balance the negative aspects seem to outweigh the positive which
leads to the conclusion that the proposal needs much more work
before beginning 1ts journey through the legislative process.

There are too many conflicts in the proposal between improvements
to the pilotage industry and purely self-serving pilot interests.

Positive aspects are:

1 Clarification of the powers of Lhe Board. For example, Lhe.
language in the present Act leaves some doubt as to the Board"s
power to set tariffs compared to the power to merely determine
criteria as to how the tariffs should be set. The proposal clarifies
the ambiguity and states clearly that the Board can set rates.

2. The proposal clarifies the issue of pilot organizations and
anti-trust law.

3. The proposal deals directly with the issue of limiting a
pilots monetary liability for damages resulting from accidents.

4. The proposal deals with the cross-over _lidbility between
individual pilot actions and his or her organization and other pilots
in the organization.



The four i1tems above should be part of any new, or changes to the
existing, statute.

Specific sections that create problems:

Unfortunately the proposal consists mostly of matters that are self-
serving for existing pilot organizations and create many barriers to
entry to the profession and anti-competitive, or monopolistic,
features. Some of these features stem from the nature of the
profession, but most are more evidently designed as self-protection
measures Trora a perspective.

References to the specific parts of the proposal will show why the
above generalizations are valid and demonstrate why the proposal
needs a lot of work before being submitted for consideration by the
legislature.

SECTION 1(®

Serves no purpose other than to imply that pilots working
directly for shipping companies don"t provide an essential service to
the state. Further, the statement implies that it is the
independent relationship that provides the service instead of the
qualifications of the pilot that are based upon the license.

SECTION 2(6)
The pilot members of the Board should be pilots who are
actively engaged in piloting and ot merely those who have been

active.

The Board is presently balanced by an equal number of
representatives from the pwblic, the industry, and pilots. While it
would be nice to have a pilot from a third region (really an
organization) such a change would create an imbalance in pilot
representation that should be countered by adding a third member
from the public and industry.



What the proposed change really amounts to s an acknowledgement
that the pilot members have unduely represented their organization
and not profession. There may be other ways (than increasing the
size of the Board) to address this isske. Alternatives should be
explored.

SECTION A

The number of Board meetings is not as important as the
quality of the meetings. Alternatives as to the way the Board
operates should be studied as an alternative to merely increasing
the number of meetings.

SECTION 5(5)

We disagree with the idea that the tariff should include a
charge to the ships in order to provide a training fund for either
prospective or licensed pilots. We feel the creation of such a fund
would be the source of many disputes. If the Board had power to
create such a fund 1t would create a subsidy to a profession that
would be both unique to regulated professions and unduely increase
costs to the shipping industry.

Other parts of this section represent such a change to the industry
that the general topic of regionalization recognition of pilot
organizations must be commented upon in total and not in paragraph
number .

The previous administration®s study on marine piloting emphasized
the desirability of improving two aspects of the industry. These
were, (1) increasing the standards and training for entry into the
profession, and (2) a greater emphasis on local knowledge as a
licensing and practicing criteria.

The recommended solution to these two aspects included the
suggestion that licensing areas, or regions, should be limited. The
criteria for delineating the regions should be in part based upon the
general nature of shipping (tankers, tour ships, fishing, bulk



carriers, ec...), variety of piloting tasks (channel riding, docking,
anchoring, efc...), transportation costs and time, and variety and
number of harbors and ports, eftc...

The study also acknowledged that piloting is provided most
effectively through centralized dispatching and billing organizations
of pilots. Further, piloting s a sall learned through apprenticing
because of the need for hands-on experience. Consequently, Lhe
organizations play a major role in training and If the training IS
valid it must be designed around some uniform standards.

Motwithsl.anding the essential role that pilot organizations have and
the natural tendency for traditional organizational boundaries to
define pilotage regions, it is not an improvement in the law to
simply put such things in legislative concrete.

Another important part of the state"s study dealt with barriers of
entry into the profession and creating monopolies for the pilot
organizations. Some pilot testimony during the hearings on the
study focused on the “evils" of competition in the piloting industry.
Little was heard about the "evils" of monopoly.

The proposal does not recognize nor deal with the need to eliminate
barriers to entry into the profession. In fact, the proposal erects
additional barriers under the guise of Board-approved training
programs. The approved programs are done through the pilot
organizations, administered by pilots with five years of piloting
experience who are also approved by the Board. These requirements
are coupled with the proposed license requirement that allows a
trainee to have only a small number of supervised rides by one
approved pilot. i

What the combination of these provisions means, in fact, is that no
new groups of pilots can start-up or grow. Such a result creates an
environment rich for the "evils" of monopoly to develop.



Without going into lengthy discourse on the specifics of the above,
M say that it is an area that Id lik the opportunity to discuss with
you in person.

Additionally the regions created by Section 5(1 D() need a lot of
refinement with the exception of Southeastern Alaska.

SECTION 7(a)

This section limiting licenses to one region is not practical
until the regions are defined adequately and the issues of the
monopolistic organizations and other barriers to entry are resolved.

SECTIONS 10, Il. QUALIFICATIONS FOP LICENSE
These two sections need additional work to make them
articulate,together, and intemally consistent.

It appears that S"c. 10 contains the requirements for what may be
termed a "full" or "T+ffH‘ee™cense whereas Sec. 11 seems meant to
be a "lesser" or "limited" license- k. vessels not exceeding 20.000
gross tons. Further, it is confusing whether or not each class of
license has separate pre-requisites or Iif each class has separate
(with some overlap) pre-requisites.

For example, the Sec 10 license requires a variety of sea-going
experience as well as unspecified training to be specified by the
Board,

On the other hand the Sec 11 Deputy license requires very specific
training but evidently no specific sea-going experience.

The full license Is based upon a Coast Guard endorsement of 1,600
gross tons but evidently has no tonnage restrictions on the state

license. The deputy license has no Coast Guard tonnage
specifications but is limited to 20,000 gross tons for the state
license.

N O



It also appears that the deputy license requires familiarization
rides and supervised dockings while the "full" license does not. Or.
does Sec. 10(3) refer to the training program i Sec. 11(3)? Does
the sea-going experience of Sec. 10(6) also, In some way. cover Sec
11 licenses?

In short the proposal leaves more questions unanswered than
answered regarding licensing. As it iIs written the proposal Tves
no useful purpose other than to make a deputy "lesser" license
almost impossible to get for someone trying to get into the
profession.

SECTION 12(2)
To what part of AS 08.62.100 s the term "‘continued

qualification” referring?

SECTION 12(4X6)
Again, the deputy license is treated differently than the "full”

license by not specifying the conditions (or possibility) of renewal.

SECTION 13(6)
See comment above reference to Section 12X4X6).

SECTION 16(2)
This should clarify that the limit is $5,000 per accident and

not 15,000 per claimant.

SECTION 18 -
It appears that the conceptual goal of Section 18 material iIs
worthwhile. Pilot organizations do promote operational efficiency
and have a great responsibility for training. However, the content, of
Sec. 18 again leaves many unanswered questions. Some of these are:

a. How many pilots are required to form an organization? It
would seem the answer is two.
b. Does a pilot have to work through an organization?



c. Is an established organization required to let any

pilot join?

d. I more than one organization operates in a region,
which one is the "cost center" upon which the regional
tariff s imposed?

€. Is an organization required to accept al applicants for
training?

f. Can an organization function in more than one region?
g- [If two organizations exist in the same region, by which
criteria does the Board "recognize’ one?

h. Can a trainee get approved training n a non-recognized
organization?

SUMMARY

Based upon the above brief discussion of source of intent, language,
and unresolved matters i the draft proposal, it seems reasonable to
conclude that much work remains to be done before a piece of
workable legislation can be presented. A lot of the problems seem
lo be a result of the legislation trying to incorporate details better
left to the Board. However, the desire to legislate Board members
reflects a lack of confidence in the Board.

The legislation would probably be improved if it were restricted to:
1 Continuing the Board
2. Powers of the Board
3. Pilot hidbility and anti-trust issues *

It seems that the alternative to the three things above is for the
legislation to be redone in detail- almost as a substitute for
regulations and the Board to be given fairly limited powers.

I hope | have the opportunity to discuss in greater detail the
concerns I have briefly discussed above. l1would be happy to come to

Juneau to meet with you.



| appreciate your interest and concern with marine piloting, and |
appreciate your follow-up with me.

Joseph S. Merrill
For Alaska Marine Pilots Dispatch Service
In Anchorage:
786-4855 day
243-2395 evening
248-2567 FAX"

P.0. Box 220926
Anchorage, AK 99522
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JANUARY 1991

Memorandum:

TO: Concerned and affected parties

FROM: PORT PILOTS OF HAWALI

SUBJECT: Opposition to proposed legislation by Hawaii

Pilots Association regarding port pilotage;
(exhibit 1)

INTRODUCTTION

The PORT PILOTS OF HAWAIL, 1s a professional association =
of State licensed port pilots. We are registered with the State
of Hawail as a trade organization who"s purpose iIs to provide
safe, professional, and well trained pilots to meet the needs of
commerce as it relates to pilotage. Each pilot 1In our group has
been authorized by the D.C.C.A. to provide our pilotage services
independently of the Hawaii Pilots Association. We have documents
on file which show that Hawaii Revised Statutes allow us to
provide pilotage services independently of any existing pilot
association.

The L"ORT PILOTS OF HAWAILI has provided a totally safe and
reliable pilotage service and has given the Shipping Agents a
viable alternative without compromising Safety. Our Safety record
will show that there is nothing to dispute this.

BACKGROUND OF TWO ASSOCIATIONS

In Mid 1987 Captain LePendu attempted to establish a
pension plan, but was warned by the C.P.A. for Hawaii Pilots that
the pension plan he wanted to establish may not be qualified under
I1.R.S. rules. While investigating this 1t was discovered that
there was uncertainty surrounding the precise legal status of the
various Hawaiil Pilct organizations. It was apparent that
restructuring of the Organization was a necessity. Captain
Geronimo and LePendu were removed as directors of Hawaii Pilots
and not made part of the restructuring process and were ostracized
for having discovered these serious business irregularities. We
believe that we were made scapegoats for these irregular business
practices established by the majority of the Hawaii Pilots.

It became very apparent that Captain Geronimo and Captain
LePendu were no longer welcome in the Hawaii Pilots. We
eventually left the Hawaii Pilots in hopes of providing our
pilotage service to all shipping agents. Our reputations and
professionalism have never been questioned by the hawaii Pilots
until 1t became apparent that we were becoming successful iIn our
endeavors to provide quality pilotage. Our success was measured
by the loss of business suffered by the Hawaii Pilot Association.
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This report will show cause why legislation to establish a

single pilot association 1is:

1. Not in the best interest of the People of the State of
Hawaii;

2. Will promote a Privately Owned Monopoly for the Hawaill
Pilot Association;

3. Has no basis i1n fact that Public Safety will be better
served by only one pilot association;

4. The Support System of the Hawaii Pilots Association 1Is
not economically efficient;

5. An attempt to circumvent ongoing mediation and pending
litigating between former members of Hawaii Pilot
Association and the HPA.

OBJTEOTXVE # S

for the
further

This report will also seek to determine that legislation
reestablishment of the Board of Pilot Commissioners will
the MONOPOLY interests of a single pilot association:

1. 1985 Legislative Auditors Report to the Governor and
the Legislature is highly critical of the Pilot
Commission; (exhibit 2)

2. 1985 Legislative Auditors Report is highly critical of
pilots on the Commission;

3. Commission acted in the interests of the pilots and not
the interest of the public;

4. 1990 Legislative Auditors Report to the Governor and
the Legislature is supportive of DCCA responsibilities
since 1985; (exhibit 3)

5. 1990 Legislative Auditor Report determined that
regulations have improved under the Director of DCCA;

6 . 1990 Legislative Auditor Report critical of exams for
Deputy Port Pilots because test takers and scorers were
in the same pilot association;



TESTIM ONY

I. Legislation proposed by the Hawaii Pilot Association:
(Exhibit 1)

M ONOPOLY =

This legislation seeks to create a PRIVATELY OWNED
MONOPOLY which is clearly not in the best iInterest of public
safety nor iIn the best iInterest of the State. This legislation
would, however, be In the best financial iInterest of the Hawail
Pilots Association, by guaranteeing them total control of the
financial market and control of the supply of licensed pilots.

The PORT PILOTS OF HAWAILIl opposes these proposed
legislative changes to Hawaii Revised Statutes 462A-Pilotage.

"ASSOCIATIONS OF SHIPOWNERS AND OPERATORS ARE NOT PLEASED
WITH THE BENEVOLENT MONOPOLY OF STATE PILOT ASSOCIATIONS.
SOME HAVE STATED THAT INCREASED COMPETITION WOULD BE GOOD
FOR THE MARITIME INDUSTRY." Quote from The Pilotage

study Group, 1989, for the U.S. Coast Guard

The 1985 Legislature was correct iIn Sunsetting the Board
of Pilot Commissioners. The 1985 Legislative Auditor®s Report was
overwhelming iIn its criticism of the Commission and the Hawali
Pilot Association.(Exhibit 2) The 1990 Legislative Auditor-®s
Report(Exhibit 3) 1is very favorable of the present direction of
the D.C.C.A. Going back to the "old days"™ of the MONOPOLY and the
Pilot Commission would be a 5 year leap backward in the progress
toward the improvement of pilotage regulations.

The proposed legislation is misleading and contradictory
in that 1t assumes that there should be a "return”™ to a single
pilotage system. There is already a single pilotage system 1in
effect since all pilots are required by Statute and Regulations to
provide the same pilotage service iIn all Ports. Hawaii
Administrative Rules under the direction of the Department of
Commerce and Consumer Affairs has created a STATEWIDE PILOTAGE
SYSTEM with the adoption in 1990 of Subchapter 12 of the
Rules.(exhibit 4) The STATEWIDE PILOTAGE SYSTEM is exactly what
the Hawaii Pilots Association iIs attempting to establish with
their proposed legislation. The only differences i > that the
Hawaii Pilots Association is attempting to establisn themselves as
the single and only pilot association. The contradiction is that
the Single Pilotage System does not mean a single Pilot

Association.

Neither the Hawaii Pilot Association nor the Board of
Pilot Commissioners acted responsibly on safety matters. ™"In many
cases, board actions furthered the financ”™l interests of licensed
pilots and not those of the State." Auditor®"s Report 1985,

(Exhibit 2)



The pilotage act with all 1ts rules and regulations 1is a
State authorized monopoly. At present i1t iIs under the control of
the DCCA and operating with the best iInterests of people of the
State of Hawaii, and this i1s where the control must remain for the
system to work. Allowing the Hawaii Pilot Association to control
all State Pilots under one association with Legislative sanction
would create a privately owned monopoly. This could have grave
implications, possibly violating Anti-trust laws, and certainly
not representing the best iInterest of the State.

The proposed legislation would require all pilots to
financially contribute to the pilot support system of the Hawaill
Pilots Association without any study or determination that their
system is economically efficient or cost effective. We seriously
doubt that the Hawaii Pilots Association can come close to
matching our Dispatch and Pilot Boat Service.

. Legislation proposed by the Hawaii Pilot Association:

"Reestablishment of the Board of Pilot Commissioners."
Parts A. and Parts B.

The PORT PILOTS OF HAWAILIl opposes these proposed changes
to Hawail revised Statutes 462A-Pilotage.

"IN ALMOST ALL AREAS REVIEW, THERE WAS EVIDENCE OF THE
INFLUENCE OF THE PILOT ASSOCIATION ON THE BOARD"S

DECISION MAKING PROCESS. IN MANY CASES, BOARD ACTIONS
FURTHERED THE FINANCIAL INTERESTS OF LICENSED PILOTS AND

NOT THOSE OF THE STATE.™ Quote from Legislative
Auditor®s Report 1985.

Hawaii Administrative Rules Title 16, Chapter 96, Port
Pilots, which were approved by the Governor of the State of Hawaii
on August 9, 1990, specifically provide for a central scheduling
system. This central system will guarantee that 'pilotage
services will be available at all times"”. The proposed changes to
HRS 462A-Pilotage would conflict with Hawaii Administrative Rules
and specifically the new rules in SUBCHAPTER 12 the STATEWIDE
PILOTAGE SYSTEM.(Exhibit 4)

The Sunset Evaluation Update: Pilotage 1990, by the
Legislative Auditor, is highly favorable of the Department of -
Commerce and Consumer A ffairs in its regulatory responsibilities
since assuming the conn in 1985. The report also states that the
regulation of pilotage has improved under the D.C.C.A. The
Report's conclusion is that the "public interest is best served by
the reenactment of the statute.” ... "The State should continue to
regulate pilotage.”

The Report does not make recommendations for
changes to a single pilot association. The Report does not make
recommendations that a Board of Pilot Commissioners be
reestablished.



STITMIMLAJRY a n d r e c om m e n d a tio n s

"The concentration of MONOPOLISTIC power ... heavily
influenced by nine licensed pilots, leaves the State in a
vulnerable position. Because of these concerns, we
strongly believe that pilots should continue to be
regulated, not by the board, but by the Department of

Commerce and Consumer A ffairs."
Legislative Auditor®s report 1985

Attempts to create legislation to sanction a single pilot
association and to reestablish the board of pilot commissioners
would seriously undermine the authority and progress that the
D.C.C.A. has accomplished iIn the past 5 years. The Legislative
Auditor®s Report of 1985 was highly critical of the Board of Pilot
Commissioners and of the Hawaii Pilots. "In almost all areas
covered the commission acted in the interest of the pilots and not

the Public”

We believe that the Hawaii Pilot Association 1is
deliberately trying to scuttle the progress made by the Director
of D.C.C.A. with the pretext that public safety is In jeopardy.
The speculation and assumption that the Director of D.C.C.A. or
the PORT PILOTS OF HAWAIIl are less caring about safety 1is
unfounded i1n fact.

There i1s doubt that the Hawaii Pilots Association is a
nonprofit Association. It has never been confirmed with the
D.C.C.A. that this corporation was ever incorporated and
registered with the State either as a profit or as a nonprofit
corporation. There are serious I.R.S. problems with the pilots*
pension plans, and an uncertainty surrounding the precise legal
status of Hawaii Pilots, Inc. and i1ts related organizations.

1. Werecommend that the proposed legislation not be
supported.
2. We recommend that the Director of DCCA continue with his

powers and duties as provided for in HRS 462A-3.

3. Werecommend that Hawaii Administrative Rules title 16,
chapter 96, Subchapter 12, STATEWIDE PILOTAGE SYSTEM, be
implemented without delay.

4. Weseek yoursupport in opposing the proposed legislation
by the Hawaii Pilots Assn., and ask that you write and
express your concerns to:

Hawaii State Legislature
Consumer Protection and Commerce committees



The Alaska Marine Pilotage Act,
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"They got a special charter from the legislature, with large powers, under
the name of the Pilots' Benevolent Association..."

“The organization seemed indestmctible. It was the tightest monopoly in

the world."
from Life on the Mississippi,
Mark Twain (1874 )
The Alaska Marine Pilotage Act, page 1

A One Year Retrospective



According to Mark Twain, in the mid nineteenth century pilotage on the Mississippi

River became the tightest monopoly in the world. His words aptly describe the effect the pilotage
monopoly had on the shipping industry on the river:

“In time the association could put the wages up to any figure it chose; and as long as it
should be wise enough not to carry the thing too farand provoke the national
government into amending the licensing system, steamboat-owners would have to

submit, since there would be no help for it"

Following the rapid increase in pilotage rates, the vessel operators also raised their rates
for commerce on the river and thus passed on the formidable increases in pilotage costs to
consumers.

“...and explained to the farmers along the river the necessity of it, by calling to their

attention the burdensome rate of wages about to be established”.

The eventual result is history. Merchants looked for other more economical ways to ship
their goods. Alternative modes of transportation were found, and the Mississippi River
steamboat trade went into sharp decline.

" and behold, in the twinkling of an eye, as it were, the association and the noble

science ofpiloting were things of the dead and pathetic past!"1

While the history of marine pilotage isa long and noble one, some of its chapters would
do the profession well if they were not repeated. Regional monopolies in the pilotage profession
were not uncommon inthe nineteenth century. Nepotism and discrimination based on race,
ethnic origin, and genderwere also commonplace. Fortunately, in the century or so since the
account of Mark Twain took place, public policies of federal and state governments have
discouraged or forbidden such practices. Yet entrenched monopolies and discriminatory
practices are stillfound in some pilot organizations in the United States. The monopoly issue
deserves the careful attention of state governments which regulate pilotage, if only to prevent the
destructive history described above from needlessly repeating itself.

1 Life on the Mississippi, chapter 15. “Tha Pilots Monopoly", Mark Twain (1874)

The Alaska Marine Pilotage Act, page 2
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Some states have taken important steps to counter the monopolistic overtures of marine
pilot organizations. In 1985 the State of Hawaii conducted an investigation of the activities of the
Hawaii Board of Pilot Commissioners and the anticompetitive efforts of one of the pilot
organizations in Hawaii. The auditor reported that the statute in effect up to that time "...creates a
monopoly by empowering the Board to set pilotage rates and to limit the number of licenses...
The board has abused these powers by acting in the interests of the pilots and not in the interests
of the people of the state."2 The State of Hawaii found significant flaws in the licensing
procedures and accident investigations of the State Board, which were similarly predicated on the
financial interests of the pilot members of the Board. It found that the rules for acquiring a license
were subjective and not directed at insuring competency. "Although the rules are restrictive,

they do not restrict on the basis of competency." (Hawaii auditor, 1985)

The Hawaii report cited the example of a serious accident which was not reported to
authorities by the pilot involved or the representative of his organization on the Board of Pilot
Commissioners. The pilot members on the Board refused to proceed against the pilot, who was a
member of their organization, and eventually moved to dismiss the case. Two and a half years
later, when the accused pilot broke ranks with their organization and became a competitor, the
pilot members on the Board urged the Board to pursue an investigation of the accused pilot. In
this case, the Hawaii auditor found "The board's failure to conduct an unbiased, comprehensive,
and timely review of a serious incident is irresponsible.” The State Legislature of Hawaii in 1985
followed the auditor's recommendation to dismantle the Board of Pilot Commissioners. In 1990,
following another sunset review, the State of Hawaii audit reiterated a concern over the self-
interests of pilot members of one organization having control over examinations of pilots of a
competing organization, and recommended that pilots from both groups be involved in the
examination procedures. Despite the efforts of the formerly dominant pilot group to reestablish
the Board, the State of Hawaii continues to this day its policy of regulation of marine pilotage

without a Board of Pilot Commissioners.

In 1991 two pilot organizations attempted to install a nineteenth-century regional
monopoly system in the state of Alaska. They employed an aggressive and well-funded lobby
effort and liberally circulated rhetoric about the supposed link of "safety" with "monopoly”. The
line of reasoning was that ships could not be piloted safely unless all the pilots belonged to the
same fraternity. They proposed a bill, which , like the example cited by Mark Twain, would give

"large powers" to the Board of Marine Pilots to regulate the profession of marine pilotage in the

2 State of Hawaii Auditor's Report (1985)

The Alaska Marine Pilotage Act, page 3
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state. The initial lobby effort to pass the Act came from the two dominant pilotage organizations in
Alaska, the Southeastern Alaska Pilots Association (SEAPA), and the Southwest Alaska Pilots
Association (SWAPA). The intent of those organizations, as described by one of the pilots
involved in the effort, was to solidify their regional monopolies, to fix tariffs, and to get protection
from court antitrust challenges to their monopolistic practices (see memo of Captain Ed Murphy
dated May 28,1991 attached).

The efforts of SEAPA and SWAPA were successful in part, obtaining a unique
exemption from antitrust laws. Fortunately, the Alaska Legislature did not buy all of their
arguments. Provisions were included in the new Marine Pilotage Act which expressly forbid the
Board of Marine Pilots from enacting regulations which are anticompetitive. The new law also
provides for a maximum tariff (instead of a fixed one) to protect vessel operators from gouging by
pilot organizations and to allow a competitive market in the profession. Were it not for a lobby
effort on the part of pilots who did not want to be forced into those monopolies, and shipowners
who did not favor a monopoly , Alaska might have been placed in the situation similar to that of the
Mississippi River in the 1870's: with pilotage a deterrent to commerce, and possibly destined to

become “a thing of the dead and pathetic past".

To accurately assess the impact that monopolies have on the pilotage profession, some
less conspicuous issues must be considered. Once a monopoly is in place, the pilot
organization has the power of enforcement upon its members. Pilot organizations which are
monopolies do not tolerate minority dissent. If a pilot challenges the system, internal sanctions
may be brought against him which would threaten his very livelihood. Few pilots would take such
arisk, for doing so would put years of training and considerable investment in jeopardy, and invite
the prospect of long-term unemployment. The whole issue of pilot competence is put in a
vacuum. No pilot would want to disclose evidence which might reveal his shortcomings or those
of his partners, for doing so would jeopardize the cartel. Vessel captains are fearful of reporting
pilotage incidents because they risk running afoul of the pilots, and thus incurring retaliatory
action from the pilots upon whom they must depend in order to comply with the law. The result is
that acts of incompetence, of intoxication, and events of damage to property or environment are
often unreported. Perhaps the worst effect of the monopoly in pilotage is its corruption of the
the selection process of pilots. Instead of being directed at recruiting the most talented, the
process is too often directed at maintaining the power base and support network of cronies and

"old boys" by a complex array of barriers to entry.

The Alaska Marine Pile tage Act, page 4
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There are recent examples in the Alaska pilotage profession which point out the severity
of these problems. In 1983 The Southwestern Alaska Pilots Association were subject of
litigation by pilots who were being denied access to "supervised" qualification experience by the
SWAPA group.3 In 1985 and 1988 the Southeastern Alaska Pilots Association was also
subject of similar litigation for alleged denial of access for contract pilots to membership, denial of
due process prior to termination, and attempting to force a monopoly on the profession .4 Inall
of those cases the result was that the complainant pilots eventually gained access as legitimately
qualified pilots, albeit at great financial cost to all concerned. In 1988 a member of the
Southeastern Alaska Pilots Association reported an incident of intoxication on duty by a fellow
member, which later resulted in sanctions against the accused pilot by both the U.S. Coast Guard
and the State of Alaska. Internal action taken by the SEAPA organization was, however, quite the
opposite. The accused pilot was promptly elected to office as president of the association, and
he soon filed internal charges against his accuser for allegedly "bringing discredit to the
association". The pilot association stacked a hearing panel with pilots and an attorney
sympathetic to the intoxicated pilot, and sentenced the reporting pilot to a $25,000 suspension.
Because of the absolute monopoly which existed at that time, the reporting pilot was forced to
institute litigation proceedings simply to remain employed. In May 1990, the pilot who reported
the incident of intoxication was granted a restraining order by the U.S. District court against the
SEAPA organization. 5

In 1991 and 1992, against the backdrop of the new Marine Pilotage Act, the SEAPA and
SWAPA organizations and their members on the state Board of Marine Pilots continued their
efforts to wipe out or prevent competition in their regions of Southeastern and Southwestern

Alaska. They did so by strategies which included the following:

1) efforts by SEAPA and its member on the Board of Marine Pilots to orchestrate a
boycott of pension and health benefits of their competitor pilots through the union of
Masters, Mates, and Pilots (see correspondence of former Board of Marine Pilots
member Captain H.K. Elsensohn , whose brother Robert is an official of that union, of
April 11,1991, and of Captain Brown of the IOMM&P of July 29,1991) Captain

Elsensohn, while a sitting member of the Board of Marine Pilots, also wrote the Marine

3 Hicks & Terpening v. Southwest Alaska Pilots' Association

4 Bennett v. Southeastern Alaska Pilots' Association
Homer v. Southeastern Alaska Pilots' Association JPO-13-Cl

5 Spence v. Southeastern Alaska Pilots' Association J90-004-CIV
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Highway system to disrupt the employment of part-time ACPA pilots in competition with
SEAPA. (letter of May 6,1991 attached).

2) efforts by the SEAPA member of the Board of Marine Pilots to pass such an
oppressively high maximum tariff through the Board of Marine Pilots that it could be
used to coerce vessel operators to sign exclusive long-term agreements with SEAPA.
which has only limited competition,  (see correspondence of Captain Arnt Antonsen
dated Jan 29,1992 attached). = SEAPA's interpretation of the "tariff* requirements of
the law in this letter also seems to contravene the language of the Marine Pilotage Act,
which states that marine pilot organizations shall adopt a uniform tariff that all of its
members must adhere to for a period of one year from enactment. Inthe case of
SEAPA's offer to cruise operators, it proposes a different tariff for each customer, and if

no contract is entered into, then a "the full 50% increase on a trip by trip basis".

3) efforts by SEAPA to spread false information throughout the maritime community and
the Board of Marine Pilots that their competitor, the Alaska Coastwise Pilots' Association
(ACPA) was engaged in “merger discussions" with SEAPA, in otder to undermine the
clientele and potential clientele of ACPA, and to steer the Board of Marine Pilots into
endorsing or forcing such a merger (see correspondence of Captain George Porter
dated Nov 20, 1991, attached).

4) efforts by SEAPA and SWAPA members to pass regulations through the Board of

Marine Pilots which make competition a practical impossibility, including:

a) training requirements that necessitate the personal supervision arid approval of pilot

candidates by organization members who do not desire competitors in their regions.

b) noncompetition covenants attached to training programs of pilotage organizations (see
SEAPA training program regulations proposed to the Board of Marine Pilots Jan 14,

1992, attached)

¢) requirements that cross-regional competition only be allowed if there are "not a
sufficient number “ of pilots already in the region to perform the work (see regulations
proposed Nov 29,1991, attached).6

6 On March 20, 1992, the Alaska Assistant Attorney General assigned to pilot regulations
proposed by the Board reported that ‘[This] regulation on its face appears anticompetitive. If
safety is the primary concern of the Board, it could be accomplished without a blanket
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It is clear from the foregoing that the SEAPA and SWAPA members of the Board of
Marine Pilots 7 do not accept the requirement of the Alaska Marine Pilotage Act that the Board
not adopt anticompetitive regulations. The timetable and agenda of the Board of Marine Pilots
over the past five months reflects the priorities and direction given to the Board by the SEAPA
and SWAPA members. During this period the dominant themes of discussion have been tariffs
and turf, the pilot members on the Board leading the charge with lengthy arguments in favor of
economic protectionism and huge increases in tariffs.  With the exception of brief discussions of
recognition requirements of pilot organizations, and training requirements for Deputy Marine

Pilots, issues of pilot competence and professional standards have scarcely been addressed.

Accountability of pilots in cases of marine accidents, intoxication, or acts of incompetence
is a matter which should have a high priority in the agenda of the Board of Marine Pilots. Without it
the state simply cannot effectively regulate the profession. Marine Pilots have a demonstrably
poor record of "policing themselves". Accountability to standards set by law must be assured
through the establishment of regulations which the State may successfully prosecute against
highly-paid defense attorneys of pilots. Most accused pilots have upwards of $150,000 license
insurance coverage dedicated to their defense. The state is no match against those pilots
unless its regulations are made strict and explicit enough to be enforceable. Those regulations
must also be designed to prevent personal biases of Marine Pilot Board members from
intervening against their competitors.  Currently the personal relationships of pilot members of
the Board with pilots who come before the Board in disciplinary actions distort both accountability

and due process.

The history of oppressive monopoly in the pilotage profession need not be repeated in
Alaska. Itistime that the Board of Marine Pilots move away from debating what has already been
debated and settled in the Alaska legislature. Establishment of regional monopolies and
economic protectionism of pilot organizations are not the business of the Board of Marine Pilots.
Instead the Board must accept the direction given to it by the Legislature of Alaska , to raise the
professional standards of marine pilots by enacting regulations ,.hich are objective and specific to
the task.

restriction.” and recommended to the Board that the regulation proposed by the SWAPA
member be withdrawn.

7 Of the four pilot organizations in Alaska, only SEAPA and SWAPA have representation on the
Board of Marine Pilots.
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The audit reports on whether the Board of Marine Pilots (BMP) should continue its
existence. Currently AS 08.03.010 has BMP scheduled for termination on June 30, 1994.
BMP would be allowed one year in which to conclude its affairs. We recommend that the
legislature extend BMP, but remove all powers and duties that make BMP ineffective
because of conflict of interest situations.

The audit was conducted in accordance with generally accepted government auditing
standards. Fieldwork procedures utilized in the course of developing the findings and
discussion presented in this report are discussed in the Objectives, Scope, and Methodology

section of this report.
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OBJECTIVES. SCOPE. AND METHODOLOGY

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation),
we have reviewed the activities of the Board of Marine Pilots (BMP) to determine if it
should continue in existence.

Objectives

As required by legislative intent, this report shall be considered during the legislative
oversight function in determining whether BMP should be reestablished. The law currently
specifies that BMP will terminate on June 30, 1994 and will have one year from that date

to conclude its affairs..

Scope and Methodology

Our audit reviewed BMP’s implementation of the Marine Pilot Act of 1991 and how
effectively the board exercised its powers and fulfilled its duties as required by that Act. The
policy of the Act is “to prevent the loss of lives and property, and to protect the marine
environment of the state by requiring compulsory pilotage on the inland and coastal water
ofand adjacent to the state." The Act is founded on the premise that any type of marine
accident due to pilotage error, while low in probability, would have a serious adverse impact
on the State of Alaska. This places BMP in the often difficult situation of having to strive
for the highest safety standards, while developing regulations that encourage a competitive
economic structure. Since House Bill (HB) 237, which would significantly lessen the
competitive aspect of the Marine Pilot Act, was introduced in the first session of the Alaska
State 18th Legislature, we have analyzed how the passage of that bill or a similar one would
affect BMP’s authority.

The scope of our review was limited by the lack of readily available safety performance
measurement data from federal government agencies and the State. U.S. Coast Guard, Army
Corp of Engineers and members and staff persons of the National Research Committee
informed us that pertinent safety information for Alaska coastal waters is not current or
readily available for our safety measurement purposes. We found the information does not
lend itself to statistical comparison on safety between federal-licensed and state-licensed

pilots.
During the course of our examination, we reviewed and evaluated the following:
1 applicable sections of state and federal statutes and regulations;

2. interviews with various state employees including staff within the Department of
Commerce and Economic Development, Department of Law, Ombudsman Office,
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Equal Employment Opportunity Office, Human Rights Commission, and Alaska
Public Utility Commission;

interviews with U.S. Coast Guard personnel;

interviews with present and former board members;

interviews with Alaska pilots, national and local pilot associations;
interviews with National Research Committee members;

minutes of BMP meetings;

director of Occupational Licensing’s correspondence files;

BMP licensing examiner’s correspondence files;

BMP licensing files;

investigation and litigation files;

office of the Ombudsman closed case file;

budget documents, session laws and other legislative information relating to the
board’s operations;

internal reports and documents prepared by the board;
financial reports from the state accounting system;

Office of the Governor, Boards and Commissions’ files;
prior year audit work papers and audit reports;

interviews with Federal Trade Commission employees; and

other documents and interviews as deemed pertinent.
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ORGANIZATION AND FUNCTION

Chapter 106 SLA 1970, which established the Board of Marine Pilots (BMP), was made
effective May 7, 1970. However, the statutes were significantly changed with the passage
of the Marine Pilot Act of 1991 to broaden BMP's authority. The legislature felt it
necessary to give BMP broad statutory authority, which included establishing pilotage
regions, maximum tariffs, and criteria for the training and licensing of marine pilots. All but
one section of that Act went, into effect on July 2, 1991. That section, which required a pilot
to be a member of a pilot association, did not go into effect until January 1, 1993. The
policy, findings, and intent of the Marine Pilot Act stated, "It is tlie policy of the state to
prevent the loss oflives and property, and to protect the marine environment o f the state by
requiring compulsory pilotage on the inland and coastal waterofand adjacent to the state.”

Membership on the board

BMP is composed of seven

members. Membership consists of Members of the Board of Marine Pilots
two pilots licensed under the statute - -

who are actively engaged in that  Glenn Reed, Assistant Commissioner,
profession, two agents or managers Department of Commerce

of vessels subject to the statutes, two and Economic Development

public members, and the Dale Collins, Pilot

commissioner of the Department of Michael O’Hara, Pilot

Commerce and Economic Bob Watt, Agent, Chairman

Development or his designee. All Donna Bumgardner, Agent

members must be residents of  Mark E. Springer, Public Member

Alaska. Not more than one pilot John C. Klepper, Public Member

member and one agent can be from

the same judicial district (see

Recommendation No. 5). The public members cannot be engaged in the piloting profession,
have a legal contract with a pilot, or have a direct financial interest in the piloting profession.
Duties of BMP

BMP’s statutory responsibilities include:

1 Adopting regulations establishing qualifications of and required training for pilots and
providing for examination of pilots.

2. Keeping a register of licensed pilots, licensed deputy pilots, and agents.

3. Adopting regulations requiring pilotage regions, amount of professional fees,
and criteria to recognize pilot organizations.

4. Making copies of the statute and regulations available upon request.
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5. Reviewing and approving articles, bylaws, and rules of pilot organizations.

6. Auditing a pilot organization or individual pilot as necessary to implement the statute.
7. Reviewing and approving training programs conducted by pilot organizations.

8. Establishing and publishing the dates of future license examinations.

9. Establishing maximum tariffs (see

sidebar to the right) that may be
charged by pilots for the provision
of specific pilotage services.

Duties of the Department of Commerce and
Economic Development

The Department of Commerce and
Economic Development (DCED) provides
administrative and investigatory assistance
to BMP. Administrative assistance includes
budgetary services and functions such as:
collecting fees, maintaining files, receiving
and issuing application forms, and
publishing notice of examinations and
meetings. On its own initiative, DCED
may conduct an investigation if it appears a
person has engaged or is about to engage in
a practice over which DCED has authority.
DCED can issue an order that the person
stop the practice, bring an action in
Superior Court to enjoin the act, examine
the books and records of a person, and issue
subpoenas for the attendance of witnesses
and records.

Marine Pilot Coordinator

ITEMS BMP MUST CONSIDER WHEN
ADOPTING A TARIFF

Alaska Statute 08.62.045 specifics that BMP shall
consider the followmq when adopting regulations
that set maximum tariffs;

1 reasonable compensation for actual time
aboard a vessel as a pilot and for time
engaged in preparing to provide pilotage
services;

2. differential compensation for seasonal «td
weather conditions, risks involved in
providing pilotage service, and overtime;

3. dispatch expenses, transportation expenses,
and other associated costs directly related
to the provision of pilotage services;

4, reasonable overhead expenses that arc
necessary to provide year-round pilotage
services for the region; and

5. other expenses identified by the board.

The department may hire a Marine Pilot Coordinator, with the approval of BMP, to assist
the board in fulfilling its statutory duties. The Marine Pilot Coordinator cannot work as a
pilot, be an active member of a pilot association, or have a financial interest in a pilot
association or the equipment that it uses.

Role of pilot associations

Pilots usually form associations to provide service to the shipping industry. Pilot
associations offer centralized dispatch of services to industry through its pilot members. The
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associations either own pilot boats, or have agents whom make arrangements for pilot boats,
to carry pilots to and from vessels. Pilot associations sponsor candidates by providing access
to a training officer and vessels with which the association or their agent has a contract. The
pilot fees are collected by the association and pilots receive a portion of the revenue
collected.

BMP has established four pilotage regions in the State of Alaska and has recognized six pilot
associations.

Region Association No. of No. of No. of
Full-Time Associate  Trainees

Members Members

Southeast Southeast Alaska Pilot 20 10 3
Association
Alaska Coastwise Pilot 7 6 5
Association

Western Western Alaska Pilots Association 4
Alaska Marine Pilots 11

Southcentral  Southwest Alaska Pilot 20 2 4
Association and Dispatching
Services

Kuskokwim  Kuskokwim Pilots Association 2 1

River

-5-
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BACKGROUND INFORMATION

Piloting is the act of directing a vessel into and out of areas where navigation has been
deemed dangerous or difficult. The difficulties can include restricted waterways, such as
channels, ports or harbors; tides, currents and water depths; and type and nature of traffic.
A pilot can either be a member of the ship’s crew or he can be independent of the crew and
brought onto the ship solely for the purpose o ' guiding the vessel through pilotage waters.
The pilot’s knowledge of the local geography and weather of the waters he is piloting makes
iiim invaluable to the vessel. The safety of the lives aboard the vessel and for the marine
environment is the pilot’s responsibility.

History of pilotage in the United States

Prior to the formation of the United States, many maritime states had already started
regulating pilotage. The First Congress of the United States had to determine which
functions would be administered by the federal government and which functions would be
administered by state governments. The Commerce Clause of the Constitution grants the
power to regulate interstate and foreign commerce to the federal government. To enable the
states to continue regulating pilotage, an amendment was made to the Lighthouse Act of

August 7, 1789, which stated

That all pilots in the bays, inlets, rivers, harbors and ports of the United
States, shall continue to be regulated in conformity with the existing laws of
the States respectively wherein such pilots may be, or with such laws as the
States may respectively hereafter enactfor the purpose, untilfurther legislative
provision shall be made by Congress.

Since the passage of the Lighthouse Act, Congress enacted very few laws to impact the
states’ authority over pilotage. A law was passed in 1852 which provided for
federally-licensed pilots to be in charge of vessels propelled in whole or in part by steam and
carrying passengers. Since 1871, responsibility for the regulation of marine pilotage is
shared by the federal government and state governments. In general terms the federal
government, through the United Slates Coast Guard (USCG), regulates pilotage on enrolled
vessels. Enrolled vessels are registered in the United States and engaged in commerce
between American ports. However, individual states are given the right to regulate pilotage
on registered vessels. Registered vessels are those engaged in foreign trade. The U.S.
Customs Service determines in which trade a vessel is operating.

Requirements for federal licensing

The USCG enforces federal pilotage laws and issues federal licenses to individuals who meet
its requirements. In most states, if not all, an applicant must have a USCG pilot license in
order to obtain a state license. The USCG license is usually referred to as a minimum
standard of competence license. The requirements for a USCG license include a required
number of months of sea service, a certain number of round trips, and passing a written
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examination. The USCG appointed a Pilotage Study Group to make recommendations on
pilotage in U.S. waters. The report issued on September 15. 1989 recommended increasing
the sea service time and tightening record-keeping requirements to document service
qualifications.

A federal license is valid for a period of five years. For renewal of the license, a pilot has
to submit evidence of one year of sea service within the previous five years. Pilotage
endorsements on the license do not expire, but the pilot must make one round trip
refamiliarization trip over the route endorsed every five years. For long or extended routes,
the pilot does not have to physically make the refamiliarization trip, the pilot can be certified
based on his review of publications and charts.

Requirements for state licensing

Since knowledge of local geography is an essential aspect of the pilotage profession, state
licensing procedures require intensive on-the-job training to gain the necessary experience.
Some states have apprenticeship programs that provide on-the-job training. Entry into an
apprenticeship program often requires little or no previous experience, but the training may
last up to seven years. Other states, including Alaska, have deputy pilot programs that
provide on-the-job training. Training for deputy marine pilot programs is often for a two-
year duration, which is considerably less time than the apprenticeship program. This is
because the entry requirements for the deputy pilot includes considerably more sea service
experience than the apprentice. Alaska’s deputy marine pilot qualifications could take from
one to three years to attain. All training programs require the trainee to ride a ship with a
fully licensed pilot, observing their handling of the ship. Over time the trainee begins to
handle the ship himself under the pilot’s guidance.

Licenses granted by the states are for a set period and must be renewed at intervals ranging
from one to five years. Alaska has a biennial renewal. According to the American Pilots’
Association, several states have continuing training programs or requirements. Alaska has
also incorporated renewal requirements for marine pilots. Below is an excerpt from the
statute on Alaska’s continuing training program.

AS 08.62.120. Renewal of License, (a) In order to renew a marine pilot
license, a person who is licensed under AS 08.62.100 shall. . .
(4) submit proofsatisfactory to the board that the person has

(A) engaged in piloting vessels subject to this chapter in the marine
pilotage regionfor which the license is to be renewed during at least 60 days
of each calendar year in the licensing period immediately preceding the
licensing period for which renewal is sought; or

(B) completed the minimum number ofrejauiiliarizcii.h nops required
by the board for renewal of a marine pilot license for a marine pilotage
region for which the license is to be renewed.
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Vessels subject to Alaska marine pilotage regulations

A pilot is required to be employed by vessels navigating in the inland and coastal waters of
or adjacent to the State, as defined by the board. However, certain vessels are exempt as

detailed below.

AS 06.62.180 Exemptions. This chapter does not apply to

(1) vessels subject tofederal pilot requirements under 46 U.S.C. 8502 except
as provided in AS 08.62.185 (see below);

(2) fishing vessels, including fish processing and fish tender vessels,
registered in the United States or in British Columbia, Canada;

(3) vessels propelled by machinery and not more than 65 feet in length over
deck, except tugboats and towboats propelled by steam;

(4) vessels of United States registry of less than 300 gross tons and towboats
of United States registry and vessels owned by the State of Alaska, engaged
exclusively

(A) on the rivers of Alaska; or
(B) in the coastwise trade on the west coast of the United States including
Alaska, Hawaii, and British Columbia, Canada;

(5) vessels of Canada, built in Canada and manned by Canadian citizens
including Canadian cruise ships, engaged in frequent trade between British
Columbia and Alaska, if reciprocal exemptions are granted by Canada to
vessels owned by the State of Alaska and those of United States registry; and

(6) pleasure craft.

AS 08.62.185. Certain licensed pilots requiredfor oil tankers, (a) Any oil
tankers, whether enrolled or registered, 050,000 dead weight tons or greater,
shall, when navigating in state water beyond Alaska pilot stations employ a
pilot licensed by the state under this chapter.

(b) The pilot required in (a) of this section shall control the vessel during
all docking operations.

Pilot discipline

The USCG investigates pilotage incidents that involve pilots operating under their federal
license. The USCG has the authority to issue a letter of warning or reprimand, levy a fine,
or seek criminal prosecution. The USCG may suspend or revoke a pilot’s federal license if
the pilot violated maritime law or regulation or was negligent or inattentive to his pilotage
duties. At the present time, the USCG has no jurisdiction over a pilot’s state license if the
pilot was operating under that license at the time an incident took place. Both the National
Transportation Safety Board and the USCG Pilotage Study Group recommend that federal
law be changed so the USCG can take action on a pilot’s federal license, even if an incident
occurred when the pilot was acting on his state license.

All 24 maritime states have procedures for disciplining pilots when incidents occur while the
pilot is operating on his/her state license. In most states, the pilot is required to report in
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writing an incident to the oversight entity. In Hawaii the oversight entity is a state
department, but in the other 23 states the oversight entity is a board or commission that may
or may not include pilot members. In many states, incidents are investigated and findings
presented to the oversight entity by a state agency. If just c-mse is shown, the oversight
entity can suspend or revoke the pilot’s state license. In Alaska, reports are investigated by
DCED, but BMP has the authority to suspend or revoke a pilot’s license. BMP also has the
statutory power to suspend or revoke a pilot’s state license if his USCG license has been
conditioned, suspended, or revoked.

Marine Pilot Act of 1991 changes Alaska’s pilotage statute

Alaska’s Office of the Governor, Division of Policy, issued a report in November 1990 titled,
Improving Alaskas Marine Pilotage System. The report stated that Alaska’s statute treated
licensing as an individual right rather than recognizing its importance as a public service.
The emphasis on individual’s rights had diverted BMP’s attention from public safety issues
facing state pilotage as BMP was constantly dealing with controversies with individual pilots.
The report pointed out Assistant Attorney Generals questioned whether existing language
granted BMP the broad discretionary powers intended by the legislature. The report stated,
“weak authority to set specific licensing standards has resulted in the charge that Alaska’s
marine pilot standards are the lowest among the maritime states.”

In response to the report, the legislature drafted a bill that came to be known as the Marine
Pilot Act of 1991. The Act made significant changes to Alaska’s pilotage statute. A policy,
findings, and intent section emphasized safety by requiring compulsory pilotage on the inland
and coastal waters of the State to prevent the loss of lives and property and to protect the
marine environment. The legislature gave BMP broad statutory authority, including setting
pilotage regions, maximum tariffs, and criteria for the training and licensing of marine pilots.
The effectiveness of BMP’s use of this authority is discussed on page 31, in the Analysis of
Public Need section of this report.

However, two aspects of the Act created a competitive economic structure for pilotage in
Alaska, which was directly contrary to recommendations made in the report. The report had
a section on competition and its potentially adverse impact on safety. But the legislature
allowed a competitive economic structure by stating the board could not adopt a regulation
or take any other action resulting in anti-competitive activities.  The ieport had
recommended, “The Board should be authorized in statute to establish an enforceable tariff
schedule, to avoid unhealthy rate competition among pilots.” Instead, the legislature
empowered BMP to adopt maximum tariffs. This means pilot associations can compete with
other associations in their region based on price, as long as the maximum tariff is not
exceeded.

Impact of economic structures on the pilotage profession
Of the 24 maritime states, competition exists mainly in four states — Connecticut, Oregon,

Hawaii, and Alaska. However, we understand that certain ports in California and some East
coast areas also have competition. Traditionally, the pilotage profession has been handled
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by states as a publicly-regulated monopoly, in much the same manner as a utility company.
This is usually accomplished by setting fixed tariffs that pilot associations can charge for
their services and, in many states, by limiting the number of licenses granted. The reason
advanced for a state endorsing a regulated monopoly is to protect the state’s interests by
creating pilot independence from the shipping industry. Most pilots and their national
association have long argued a pilot is not free to base his piloting decisions solely on safety
considerations if he has to solicit jobs from industry. If acting in an employee or contractee
situation, a pilot may decide to move a vessel in marginal situations to meet a shipowner’s
schedule.

Proponents of competition argue the shipping industry is unlikely to place pilots in a position
of having to compromise their independent decision-making, because the shipowner has the
most to lose if there was an accident in terms of money for cargo, vessel, and insurance
premiums. Pilots in favor of competition also allege that incidents go unreported and
uninvestigated when there are no competing pilot associations.

A July 23, 1992 performance audit conducted by the State of Florida, Office of the Auditor
General recommended a competitive economic structure in spite of foreseeing potential
problems if that direction were taken. The audit said additional regulations would likely be
needed to overcome potential problems in the areas of training programs for pilot candidates
and requiring pilot dispatches for industry. The legislative response to this performance audit
argued that piloting is a “natural monopoly,” and justified ami-competitive regulatory
provisions upon this monopolistic structure.

The Federal Trade Commission (FTC) has performed several reviews of various states’
statutory and regulatory policies to determine if they are too restrictive or anti-competitive.
Reviews were performed on the State of Florida Board of Pilot Commissioners and the State
of South Carolina on the Commissioners of Pilotage for the Port of Charleston. FTC has
stated in these reviews that "We have no reason to believe that harbor pilotage is a natural
monopoly. For that reason, price regulation likely represents a response to entry
restrictions, which may enable incumbent pilots to charge higher than competitive prices.”
The FTC also stated in their review that a direct approach through vigorous safety
regulations and enforcement is more effective in promoting safety than the indirect method
through economic regulation. Interviews with FTC staff in Washington D.C. and the Seattle
Regional Office have confirmed that these statements reflect the current attitude of the FTC
regarding marine pilotage.

HB 237 would make Alaska pilotage profession anti-competitive

House Bill (HB) 237 was introduced into the first session of Alaska’s 18th Legislature.
While this bill is still undergoing amendment as it goes through the legislative committee
process, the original bill calls for limiting the number of licenses in a region based on the
number needed to assure the safety of human life, property, and the marine environment.
The bill also removes the tariff setting duty from BMP and calls for the Alaska Public
Utilities Commission to adopt a fixed tariff.

ALASKA STATE LEQS ATURE -11- DVISION OF LEGSLATIVE ALDIT






REPORT CONCLUSION

Alaska Statute 08.03.010 requires that the Board of Marine Pilots be terminated on
June 30, 1994, with Alaska Statute 08.03.020 providing for a one-year wrap up neriod. As
of the date of this report, the board is technically in its final year of operation, and if no
action is taken by the legislature, the board will be dissolved June 30, 1995. We recommend
that legislation be enacted to extend the board’s termination date to June 30, 1998, but
remove all powers and duties that make BMP ineffective because of conflict of interest
situations. (See Recommendation No. 1)

The Findings and Recommendations Section describes areas where weaknesses or conflicts
exist. We have made recommendations which, if implemented, will improve the efficiency
and effectiveness of the board. In our opinion, regulating and licensing of marine pilots
within the State of Alaska is a necessary function to ensure the protection of human lives and
the marine environment.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The legislature should extend the Board of Marine Pilots (BMP) termination date to June 30.
1998.

BMP has been given the responsibility in statute to provide for the maintenance of efficient
and competent pilotage service on the inland and coastal waters of and adjacent to the State.
Regulation and licensing of qualified professional pilots is necessary to protect shipping and
the safety of human life and marine environment. As discussed in Analysis of Public Need
on page 31, the board has only been partially successful in adopting regulations, licensing
qualified applicants, and approving the hiring of a Marine Pilot Coordinator to conduct
investigations which the board hears for disciplinary purposes.

Although BMP has attempted to operate in the public interest, its success has been hindered
by circumstances beyond the board's control. We identified two duties of BMP where the
board has been ineffective. The two causes which limit the boards effectiveness include the
conflict of interest issue (see discussion on page 16) and the lack of economic and financial
backgrounds of individual board members. The two board duties which give rise to a
conflict of interest are establishing a maximum tariff (see Recommendation No. 3) and
participating in the examination of license applicants (see Recommendation No. 4).

BMP has established goals for itself that are in direct opposition to its statutory policy
mandate to operate in a competitive environment. Until the board can document evidence
that a non-competitive system is superior in assuring public and environmental safety, they
should follow statutory mandates. In this report, we identify areas where improvements are
needed and recommend action to correct those weaknesses. These areas include training,
dispatching, enforcement or sanctions, examinations and tariffing (See Recommendation Nos.
2, 3, and 4). However, these weaknesses do not solely prove that a competitive structure
will not work for the Alaskan marine pilotage profession. In our opinion. BMP has not
exerted sufficient effort to resolve these weaknesses. Instead, their efforts have tended to
advocate a monopolistic structure rather than a competitive one. The Federal Trade
Commission (FTC) has suggested addressing safety concerns directly through vigorous
enforcement of safety regulations rather than indirectly through economic regulations.

At the present time, the board has listed FY 94 goals for itself that would make the pilotage
profession non-competitive. Some of the goals listed in BMP’s FY 93 annual report arc to
encourage and support reform of pilotage statutes, including eliminating competition within
regions and establishing fixed tariffs. These goals are discussed further on page 31 in the
Analysis of Public Need section.

While BMP has not been entirely effective at meeting its goals, we believe removing

time-consuming economic duties from BMP that create conflict of interest situations will
enable BMP to focus their attention on areas within their realm of expertise. Duties that are
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CONFLICT OF INTEREST ISSUE

The manner in which the Board of Marine Pilots (BMP) votes on certain issues has
been greatly impacted by the Ethics Act. Below are the Alaska Statutes, Article 2,
which defines the code of ethics applying to public officers, including board members.

Sec. 39.52.110. Scope of Code, (a) The legislature reaffirms that each
pubic officer holds office as a public trust, and any effort to benefit a
personal orfinancial interest through official action is a violation o f that
trust.

Sec. 39.52.120. Misuse of Official Position, (a) A public officer may
not use, or attempt to use, an official positionfor personal gain, and may
not intentionally secure or grant unwarranted benefits or treatmentfor
any person.
(b) A public Officer may not. ..
(4) take or withhold official action in order to affect a
matter in which the public officer has a personal orfinancial interest; or
(5) attempt to benefit a personal or financial interest
through coercion of a subordinate.

During the period of our review, three ethics complaints have been filed against board
members. The Attorney General’s Office has stated in a letter [redated for print
January 1, 1992, RE: Complaint pursuant to the Executive Branch Ethics Act
(AS 39.52)j that "A potential conflict ofinterest exists whenever the board takes actions
that will benefit the member’s association and, presumably, the member.” As a result,
certain members are precluded from voting on various board issues.

On the advice of the assistant attorney general assigned to the BMP, the two pilot
members have recused themselves from discussing and voting on tariff issues,
recognition of associations, participation in license examinations, or in reviewing
upgrade applications that apply to their particular region. In addition, the two agent
members do not participate in discussion and voting on tariff issues for the regions in
which they reside or work. In one instance, this has resulted in the board voting on a
licensing issue with only three members participating, which may not constitute a legal
quorum.
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within the board’s expertise include licensing members into the profession, establishing
continuing education and drug testing requirements, monitoring activities of pilot associations
through approval of articles and bylaws, and disciplining members who violate the statute
and regulations. Those duties are commonly the purview of boards monitoring their
profession.

We recommend BMP's termination date be extended, and appropriate regulatory and
statutory changes be made to improve BMP’s effectiveness. The regulatory and statutory
changes we suggest are included in Recommendation Nos. 2, 3, 4, 5, and 8. We further
recommend that BMP’s operations and related goals conform to the statutory policy mandate.
If BMP is opposed to those mandates, the board should seek legislative revision by
presenting clear and convincing evidence in support of their position.

Recommendation No. 2

Statutes and regulations should be revised and strictly enforced to adequately protect the best
interest of the state.

A Competition requires statutes and reuulations to ensure access of adequate training and
dispatching of services.

Access 10 Training

The main reason for the pilotage profession is knowledge of local waters. A federal
license only addresses, in a cursory way, a person's ability to pilot a ship; the federal
license is weak on local knowledge. Trainees for state licenses can gain knowledge
of local waters by working a port on a simulator or by gaining experience on the
actual waterway. At present, there are no simulators in Alaska and few Aiaskan ports
have been installed on simulators in other states. Therefore, a trainee needs to gain
experience by having access to actual vessels operating in waterways in which the
trainee desires to be licensed.

Trainees in the Southeast Region, which until a few months ago was the only region
with two competing pilot associations, find it difficult to obtain access to vessels in
order to complete their experience requirements (see page 36 of Analysis of Public
Need for explanation of Southeast Region situation). The sponsoring association
assists the trainee by providing access to vessels that it has contracts with and by
having experienced pilots conduct the training. However, the sponsoring association
may not have contracts with vessels for all waters and ports with which the trainee
needs experience. Naturally, a competing association is not likely to make vessels
they have contracts with and their experienced pilots available to competitors for
training purposes.
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We recommend the board be given statutor}l_authority requiring pilot associations to
train all qualified candidates regardless of affiliation. " However, pilot associations do
not ultimately control access to a vessel. If the shipping industry wants the pilotage
profession to remain competitive, industry needs to make sure their vessels are
available to trainees from any pilot association. By requwm?.pjlot associations to
train gualmed applicants in an equitable and timely manner, sufficient qualified pilots
should be available to meet the needs of industry.

Dispatch of Pilots

With competition, pilot associations may choose not to Broyi_de services o less
lucrative ports or shipping companies. The Director of the Division of Occupational
Licensing (OL) said, “The State can neither guarantee marine pilotage services to
industry nor insure the professional competency of marine pilots if the forces of
competition dictate the terms and structure of the Alaska Pilotage System.” A
situation occurred in the Western Region in 1993 where one vessel moved in Dutch
Harbor without a pilot and there was a thieat other ships would also move unless a
pilot was available on very short notice (see page 32 of Analysis of Public Need for
explanation of Western Region S|tua.t|ong. When BMP adopted emergency regulations
to ensure pilotage service, a Superior Court judge ruled against the board and said
that if an emergency was, in fact, found to exist the State could use other alternatives
to ensure the availability of adequate pilotage services.

We recommend that the legislature specifically give BMP authority to revoke
recognition of a pilot association or Impose individual sanctions on a pilot or
association who has a qualified pilot available, but refuses to provide p|I0tag1e services
when requested. In addition, BMP should evaluate and recommend to the legislature
other methods of solving disputes between c_ompetlnﬂ associations. One possibility
would be a law that requires resolution of disputes through binding arbitration.

Allegations of pilot misconduct should be expeditiously handled by OL and the hoard.
Sanctions levied should be equal to the infraction.

Reporting

A pilot is required by regulation to report to the board within 10 days any incident
of a vessel they are piloting going aground, colliding with another vessel or a dock,
experiencing any casualty, or being damaged in any way. If a vessel is damaged, the
pilot must report the incident as soon as possible after returning to shore. A pilot
who fails to report an incident is subject to having his license suspended at the
board’s discretion. According to a former Marine Pilot Coordinator, pilots rarely
report their own accidents timely. However, OL has found one advantage of
competition is that all marine accidents, no matter how minor, 8et rePorted by
competing marine pilots. 1f competition were to be eliminated, BMP would have to
become more proactive and would need to exercise its authority of suspending a
pilot’s license if he failed to report @ marine incident.
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Investigating

The Department of Commerce and Economic Development, Division of Occupational
Licensing (OL) has not been following up on investigative cases regarding marine
incidents in a timely manner. Furthermore, there Is no documentation of case
prioritization. Of the ten cases we reviewed, two had o action in the past seven
months. The Anchorage investigator stated that he did not have time. The Division
(t))f ng|slat|ve Audit had cited the same problem in previous sunset audits of this
oard.

The Office of the Governor, Division of Policy had recommended in their improving
Alaska's Marine Pilotage System report of November 1990 that OL hire, with BMP
approval, a Marine Pilot Coordinator to investigate accidents and incidents of pilot
misconduct. Although this position was created and onPlnaIIy filled in January 1992,
it was vacant from December 1992 to March 1993 and from August to October 1993.
Investigations are being conducted by the Director of OL and by OL investigators.
Pilots under investigation often continue to hold their license and work while an
mvestlgatlon is being conducted. If an mvestlgi_atlon takes too long, the Publlc could
be endangered by an incompetent or neg |gi<ent pilot.  OL should estahlish
documentation procedures to prioritize and track cases on a continuous hbasis. OL
ﬁhou_ld work cases on a timely basis and close those files which will not go to a
earing.

Disciplining

One would expect sanctions to be immediate and severe in a profession whose
national association lobbies for a regulated monopoly because safety is of paramount
concern. Both the USCG and other states have been criticized in law reviews for the
lack of consistent disciplinary decisions and how lax some sanctions are comPa{ed
to the magnitude of the incident. In a 1985 sunset audit, the Hawaii Legislative
Auditor found the Board of Pilot Commissioners failed to take timely dlscg)llnary
acltlon, was selective in its enforcement of rules, and had failed to develop adequate
rules.

Alaska's marine pilotage statute is founded on the premise that any type of marine
accident due to pilotage error while low in probability, would have a serious adverse
impact on the State. Alaska Statute (AS) 08.62.150 states the hoard shall impose a
disciplinary action; which can include a fine, letter of reprimand, or suspension or
revocation of the Eilot’s license; if the hoard finds the pilot committed one of the
offenses listed in that statute. Since the Alaska statute is founded on the premise of
low probabllltx, but high |mﬁact, which is reflected in Alaska's entry and licensin
requirements, \/e question whether the maximum civil fine of $5,000 (AS 08.62.155%
that the board can impose is sufficiently high enough.
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Recommendation No. 3

;_hle legislature should remove the responsibility of setting tariffs from the Board of Marine
ilots.

Alaska Statute (AS) 08.62.045 requires the Board of Marine Pilots to adopt by regulation
maximum tariffs that may be charged by P|Iots_ for the provision of specific pilotage services.
We recommend that the responsibility of setting a maximum tariff be taken away from the
board for the following reasons.

Untimely Establishment

Prior to the Marine Pilotage Act in 1991, the board was not required to set tariffs, but to
establish the standards by which pilotage fees may be established and to pay for audits,
whenever necessary, to collect information needed to apply the standards.

The tariff, that was established in 1979, remained the same until the 1991 Act. SLA 1991
Chapter 89, Section 33 directed the hoard to implement the requirements for tariffs before
January 1, 1992. The board did not meet this time requirement. Nor have they met
subsequent time requirements.

The new tariff was eventually adopted by the regulations and became effective May 1992
with a repeal date of January 1, 1993. As of September 27, 1993, proposed regulations for
1993 tariffs have not gone into effect. ~According to OL's regulations specialist, both pilots
and industry do not Iike to be locked into a tariff for a period longer than a year; yet the
board finds it impossible to adopt each year's tariff in a timely manner.

Time-Consuming Process

The board expended a considerable amount of time and effort into the establishment of the
1992 tariff. Pilot associations presented proposals that included proposed rates for their
re_(ﬁlor] along with their justification for the rates. BMP requested information on individual
pilot income from associations so a comparison could be made to information provided by
other states on their average pilot income. Some of the associations were cooperative, but
other associations never provided the requested information.

Also, the board created a ﬁa_nel, consisting of two board members and two non-board
members, to assist them in their efforts to establish tariffs. While the panel expended some
gfforé, it was eventually abolished without providing any substantive information to the
oard.

For the 1993 tariff, pilot associations submitted progqsals which were reviewed and
discussed bg. the board. Throu%hout_ the process, Bu lic comments were obtained and
evaluated. Since November 1991, tariff setting has been discussed at almost every board
meeting. We were told that on some occasions it was discussed over a two-day period.
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Some individuals feel that, because the hoard has to spend so much time on tariffs, other
issues, such as safety and licensing, are not being dealt with on a timely basis.

Arbitrarily Set

To determine how tariffs were set, we reviewed minutes of board meetings and some of the
proposals presented hy the pilot associations. We reviewed proposals for one region and saw
one association proposing an 80% increase and another a 98% increase. We were told that
another region proposed an increase of approximately 300%. Also, we discussed this issue
with individuals involved in the process.

We could not confirm that a specific methodology was used to establish the tariff that was
adopted for 1992. We have been told that such a methodology does not exist because the
tariff was arbitrarily established as a result of a compromise between the hoard, industry and

pilots.

Except for the Western Reqbion, all ports in May 1992 increased by 50%. The tariff for the
Western Region increased by 35%. The proposed rates for 1993 show a change from the
May 1992 rate for onlg the Southcentral and Western Regions. All ports in the Southcentral
Region increased bi 3% and pc- mm the Western Region by 27% and 33%. Rates for the
newly created Kuskokwim Region have been proposed and are in the process of being

adopted.
Require Financial Expertise

Prior to adopting a tariff, AS 08.62.045(a) requires the board to consider various expenses
and compensation related to pilotage services. However, the membership of the board does
noft require that anyone have the necessary exp. ruse to analyze economic or financial
information.

One of the proposals we reviewed contained some expenses for the association. There was
no indication that the amounts were obtained from audited financial statements. When
financial data is provided for future tariff setting, it should be prepared by an independent
party and compiled in a manner that is uniform for all regions.

Conflict of Interest

With two agents and two pilots on the board, a majority of the membership has, at some
point, a direct financial interest (see Coniiict of Interest discussion on page 16) in the
decisions pertalnmﬂ to tariffs. When tariffs are set for the regions they re?res_ent, members
have to recuse themselves. When this is done, it reduces the effectiveness of a
seven-member board.

Because of the concerns enumerated above, we helieve the legislature should remove the
responsibility of establishing tariffs from the board. We understand such an action is being
considered in House Bill No. 237, which was introduced in March 1993. It places the
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resFEJonsibilit of establishing a fixed tariff with the Alaska Public Utilities Commission
EA UC). We agree that the responsibility of establishing tariffs should be removed from

MlP.t dAssugnmg this duty to APUC is an alternative that should be considered and
evaluated.

Recommendation No. 4
The examination process for marine pilots needs to be revised.

The Board of Marine Pilots (BMP) has been given statutory authorization to examine
applicants for depuéy marine pilots and marine pilots as they deem necessary. Through
regulation, the board has required an oral examination and a written examination.

12 AAC 56.070. EXAMINATIONS, (a) The examinations required by
12 AAC 56.030(b), 12 AAC 56.040(b) and 12 AAC 56.050(b) for permanent
licensure will be given at least once a year at a meeting of the board.

(b) Both the written and oral examination will cover the following topics:

(1) international rules of the road,;

(2) seamanship, including shiphandling underway, docking and
undocking, including use of tugs and anchors, and emergency
procedures;

(3) chart navigation, including aids to navigation, chart symbols and
abbreviations, and use of charts in piloting;

(4) rules and regulations, including all federal and state statutes and
regulations, affecting the piloting of vessels in compulsory pilotage
waters of Alaska;

(5) pilot responsibilities, including duties of a pilot, relationship
between master and pilot, practical operation of marine radar
including plotting, and engine order and rudder commands for
U.S. merchant vessels, U.S. naval vessels, and foreign merchant
vessels; and

(6) local knowledge ofindividual geographical areas, including routes
from sea to port and port to port, change of course points and
distances passed abeam, names and locations of landmarks,
waterways and aids to navigation, tides and currents, weather,
restricted areas and explosive anchorages, dredged channels, cable
areas, and other anchorages, docks and dangers.

Our review of examinations determined that topics examined were in accordance with
regulations, and the individuals licensed by the board had received the required percentage
for passage. However, there is an apparent need for a change within the current written and
oral examination process.
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A.  The written examination should be more objective.

The BMP has attempted to have a pilot board member be present at the examination.
OL has stated the purpose of the pilot’s presence is to answer any technical questions
that may come up during the examination, which departmental staff cannot answer.
The conflict of interest issue (see page 16) has discouraged pilot board members
orﬁ)_eratmg within the same region as an examination applicant from participating in
this process.

If a pilot board member is involved in examining pilots of a rival association, a
question of unethical treatment could he raised by the aﬁpllcant. In response to one
such question, the Attorney General's Office stated that the board member questioned
In a partlcular CaS€ "consistently administered exams fairly and objectively.”
However, the Attorney General's Office advised the board to consider having the non-
rival pilot proctor examinations, unless it posed an inconvenience. Nevertheless,
pilots are more cautious and less likely to proctor an examination for fear of having
an ethical complaint filed against them.

By making the examination more objective, the need for any exchange between the
applicant and proctors could be diminished or even eliminated. This would remote
P”Ot board members from a potential conflict of interest situation and alleviate any
ear the appl'.ant has of being wrongfully denied a fair chance at successful passage
because of undue influence from competing forces.

B.  The oral examination, as it is currently structured, should be eliminated.

The process for the oral examination of marine pilots involves the board members
asking the apﬁhcant. a number of questions from a pool of previously prepared
guestmns for that region. The applicant is then required to respond to the uesnonss().

he topics asked are the same as the written examination defined in 12 AAC 56.070.

The oral examination has not been the sole determinant in the decision to deny a
license to a particular applicant. Thus, its usefulness is questioned. Because of its
nature, an oral examination creates a feeling of arhitrariness unless the oral process
is sufficiently documented. However, we found BMP lacks sufficient documentation
on their oral examination procedures. There is no reporting of which questions the
applicant was asked, how they responded, and how the individual score was derived.
With the increase in challenges of board members on the conflict of interest issue,
this is one more reason to eliminate the oral examination process and concentrate on
the written examination. Unless the subjectivity is eliminated and documentation
procedures are improved, we recommend elimination of the oral examination.

The BMP has been given the resh)onsi_bility of licensing qualified applicants to pilot vessels
in Alaskan waters. g making the written examination more objective and eliminating the
oral examination, we believe the BMP would be more effective and efficient in performing

this duty.
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Recommendation No. 5

The statutory criteria for appointment and regional representation of members to the BMP
should be refined and strictly adhered to by the tzovemor during the selection and
appointment process.

Board members are appointed by the governor, and the creation and composition of those
boards tire defined within Alaska statutes.

AS 08.01.020. Board Organization. Board members are appointed by the
governor and serve at the pleasure of the governor.

AS 08.62.010. Creation and membership of the board. There is created the
Board of Marine Pilots. It consists of two pilots licensed under this chapter
who have been actively engaged in piloting on vessels subject to this chapter,
two agents or managers of vessels subject to this chapter, rwo public members
in accordance with AS 08.01.025, and the commissioner or the commissioner’s
designee. Not more than one pilot and one agent or manager shall be from
any one judicial district. All members of the board shall be residents of the
state.

According to our review of hoard appointments, from a technically legal J)erspective, the
board has been adequately composed per the statutes. However, public and agent member
appointments raise some concerns which should be addressed.

Public Member Criteria

The main purpose for public membership on regulator)(] boards is to add an obﬂ'ective
viewpoint which is not swayed towards the profession or the industry which financially rely
on that profession. If a public member is not independent from the profession and industry,
objectivity could be compromised. Below is the legal criteria to be used for public member
appointments to boards and commissions.

AS 08.01.025. Public members. A public member of a board may not

(2) be engaged in the occupation that the board regulates;

(2) be associated by legal contract with a member of the occupation that
the board regulates except as a consumer of the services provided by
a practitioner of the occupation; or

3) have a direct financial interest in the occupation that the board
regulates.

In one instance, a public member a&mointed by the governor to BMP had an indirect financial
link to the cruise ship industry. A representative of the industry sent a letter to the board
member which an Assistant Attorney General referred 10as a “thinly-veiled threat” imposing
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economic sanctions against the member. In response to this letter, the member resigned his
board seat. We question whether an appointment of this nature can be independent of the
forces of industry.

It is our opinion that if an individual has a financial interest in the pilotage profession,
whether that be direct or indirect, theJ should not be appointed as the pubfc member to the
board. This financial interest should not be analyzea only if related to pilots, but to the
industry which is dependent on pilotage services as well. ‘To avoid this in the future, the
board should recommend a change in the statutes which would eliminate a public member
candidate with any financial interest (direct or indirect) to the pilotage profession or the
industry utilizing that profession.

Agent Member Criteria

An agent appointment to the hoard has also raised some concerns which should be addressed.
An agent member of the board is not currently engaged in an agent's capacity to provide
pilotage services. However, the member has properly registered with the State as an agent
as required by statute (see below).

AS 08.02.187. Registration of agents required. A person may not act as an
agent of a vessel subject to this chapter unless the person s name appears on
the register of agents kept under AS 08.62.040(a)(3).

Yet, by definition within the regulations, an agent member must be acting on hehalf of an
owner or operator of a vessel to secure pilotage services.

12 AAC 56.990. DEFINITIONS. In this Chapter

(1) "agent” means a person residing within the state who acts on behalf of the
owner or operator of a vessel with actual or apparent authority for the
purposes of securing pilotage services.

We question whether this appointment was actually how the legislature intended agents to
be represented on the board. If this individual has not acted in the profession (an agent) in
which they represent on the board, how effectively do they represent that profession?

It is our opinion that an agent member of the hoard should be actively engaged in contracting
with an owner or operator of a vessel to secure pilotage services, or, at the very least, be
recently retired from that profession. This will prevent an individual not active in this field
from representing an industry in which they are not considered a * peer.”

Regional Representation

While BMP appointments have met the criteria of not more than one pilot and one agent or
manager being from any one judicial district, we question whether this requirement is
meaningful to the pllotage profession. 1f the point of the requirement is to ensure adeg_uate
representation for all pilots, then this requirement does not ensure representation. Judicial
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districts and pilot regions recognized by the board do not coincide. This means technically
correct appointments could still result in two members from the same pilot region but
different judicial districts. We recommend that the wording of AS 08.62.010 be changed to
require not more than one pilot and one agent or manager shall be from the same pilot region
recognized by the board.

By making the revision to the public member criteria and assuring that industry is adequately
represented on the board through the agent seat, the composition of the board will be as
intended by the legislature. Changing the geographic location criteria from judicial district
to pilot region will make the board more representative and more ~ fective in accomplishing
its purpose. We further recommend that the governor adhere to ic and agent member
criteria when making appointments to the BMP.

Recommendation No. 6

The Department of Commerce and Economic Development (DCED) should continue to work
with the Office of the Governor. Office of Management and Budget (OMB) in establishing
fee levels for occupational licensees that are more reflective of the actual regulatory cost of
the occupation.

OL’s methodology for determining FY 93 fees allocates costs to a board or occupation in
one of two ways. Some costs, termed direct costs by OL, are directly distributed to a
specific ||cen3|n? program.  Direct costs include i)_erson_nel assigned to one specific
occupation, travel associated with board business, public notices of board proceedings, and
printing of board applications and statute booklets. Other costs, termed indirect costs, are
allocated based upon the percentage of licensees in each occupation compared to the total
number of occupational licensees  These costs incluc the expenditures associated with
licensing examiners’, investigators', hearing officers’, management's, and clerical staff's
time.

Effective August 24, 1992, DCEr was required to establish fee levels so that the total
amount of fees collected for an occupation apprommatelg equals the actual req_ulatory Costs
for that occupation (AS 08.01.065(c)). Prior to FY 93, DCED could establish fees that
reflected, but did not exceed, the actual costs of the activity for which the fee was charged
and could establish a fee at less than full cost if they deemed it unreasonable to impose the
full cost of the activity on the licensee.

Our office and OMB have hoth reviewed OL's cost allocation methodolo%;_y to determine if
it is sufficient to meet the requirements of AS 08.01.065(c). Both our office and OMB do
not believe that OL's cost allocation methodology distributes costs reflective of the actual
effort spent. The primary disparity involves the classification of licensing examiners’,
investigators’, and hearing officers' time. The manner in which these three categories of
employees’ cost have been allocated prior to FY 94 can cause occupations with a large
number of licensees to absorb costs that are not associated with the actual effort spent
requlating their profession.
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In addition to our concerns with OL's cost allocation methodology, we found problems in
how diey distributed costs in their calculation of a two-year average of expenditures used in
determining FY 93 license fees. The percentages applied to allocate indirect costs were not
always correct. These inconsistencies were caused by formula errors on spreadsheets
prepared by OL staff.  Also, documentation supporting some expenditures on the
spreadsheets has not been retained. Review of selected current information available does
not confirm these numbers. As discussed with OL staff, we recommend that OL retain
original supporting documentation in their future distributions of costs.

In their September 1993, Occupational Licensing Fee-Setting Policy Assessmentreport OMB
made seven recommendations to OL on how to allocate costs so that the intent of
AS 08.01.065(c) is met. According to OMB's report, “A follow-up review for this project
will be scheduledfor March 1994.” DCED has recently indicated that, for the determination
of the FY 94 fees, they will allocate costs for licensing examiners, mves_tlgators,,and hearing
officers hased on estimated time spent by those employees, with periodic adjustments to
actual time spent in accordance with our office and OMB's recommendations. As of
October 1993, tne allocation of direct and indirect costs using FY 93 expenditure data has

not been performed.

DCED should continue to work with OMB in establishinP fee levels for occupational
licensees that are more reflective of actual requlatory cost of the occupation.

Recommendation No. 7

OL should continue their efforts to adequately provide public notice of board meetings and
application deadlines for examinations.

OL has not consistently provided adequate public notice of board meetings and application
deadlines for examinations. Alaska Statute 08.01.050 requires the department to publish
notice of examinations and meetings. Alaska Statute 44.62.310 requires reasonable notice
for all meetings required to be open. The notice must include the date, time, and place of
the meeting and, if the meeting is by teleconference, the location of any teleconferencing
facilities that will be used. Applications for examination must be received by the board at
least 60 days prior to the scheduled examination (12 AAC 56.070).

OL's internal policy defines reasonable notice as at least two weeks before a reqularly
scheduled meeting and at least one week prior to an unplanned teleconference. We reviewed
the public notices of 22 BMP meetings, including teleconferences and examinations, and
determined that six, or 27%, were not adequatelr noticed in accordance with OL's internal
policy. Four of those six errors related to teleconterences, and the remaining two errors were
related to examination application deadline. However, the errors in the application deadline
for examinations did not appear to impede applicants for licensure.

OL has a large volume of public notices and the division’s public notice process is very
labor intensive. OL is in the process of initiating a system to automate the public notices,
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OL should continue their efforts to automate the public notice process in order to ensure
adequate public notice.

Recommendation No. 8

OL should request statutory changes to AS 08.01.050 and AS 08.01.070 to clarify
responsibilities for the takina of board meeting minutes and production of an annual report.

Alaska Statute 08.01.050 establishes DCED's administrative duties for professional |icensing
boards. Alaska Statute 08.01.070 identifies the administrative duties of the boards. Include

in the board's responsibilities are the taking of minutes and records of all 2proceedm S,
forwarding of a draft of the minutes of proceedln?s to the department within 20 days after
the proceedings, and submission of an annual Eer ormance report to the department before
the end of the Tiscal year. However, we found that OL rather than the hoard performed these

duties.

For example, the Marine Pilot Coordinator is responsible for tape recording the board
proceedings, recording votes, taking notes, and preparing the minutes. As a result, board
members may not review the minutes until several months later, when they may not be able
to properly determine their accuracy. OL also compiles much of the information in the
board’s annual report. OL has the records needed to determine statistics such as the number
of licenses issued and examinations given and passed.

We recommend that OL review the statutes and request changes that reflect actual
responsibilities and timelines that are both practical and timely.

Recommendation No. 9

OL should develop and implement written policies and procedures for reporting potential
violations of the Executive Branch Ethics Act to the Department of Law (Law).

The Alaska Executive Branch Ethics Act (AS 39.52) requires members of boards and
commissions to disclose potential violations of that Act to their designated supervisor. The
designated supervisor for members of a hoard is the chair or acting chair of the board.
Functionally, OL staff advise the professional licensing boards as to the reporting necessary
for compliance with the Ethics Act, as does Law. Disclosures by board members are
compiled by OL for submission to Law. These reports are required to be submitted on a
quarterly basis. Law reviews these submissions and makes available to the public a
summary of the reports received with sufficient deletions to prevent disclosure of a person's

identity.

These reci)orts have not been submitted in a timely manner. In 1991, no reports were
submitted to Law. In 1992, reports were submitted three to six months after the end of the
quarter. In 1993, the first two quarters’ reports were submitted in July. In addition, division
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personnel have indicated that there is some confusion as to what should be reported. While
staff at Law believe that OL understands what should be reported, written policies and
procedures governing the reportm%of potential ethical violations would benefit OL as well
as board members. There would be clear criteria for OL staff to follow as to what should
be reported as well as when it should be reported.

Recommendation No. 10

OL should, in conjunction with the Equal Employment Opportunity Office (EEO), review
the licensure application for each professional occupation to assure that personal questions
of a potential discriminatory nature are essential for prudent licensure.

The Deputy Marine Pilot, Biennial Renewal of Marine Pilot License, and the Vessel Agent
Biennial Renewal applications require height, weight, and hair and eye color. The Biennial
Renewal of Marine Pilot License and Vessel Agent application IS0 asks the sex of the
applicant. EEQ, v.ithin the Department of Administration, Division of Personnel, dlscoura]qes
agencies from asking applicants information on sex, height, weight, and hair and eye color.
|f"an applicant were denied a license, the board or OL may find it difficult to prove that
there was no discrimination involved if this t{pe of information had been provided to the
board members reviewing the application for licensure.

The application forms used bK OL should be reviewed with EEO to make sure the requested
information is pertinent to the licensure of deputy marine pilots and vessel agents. OL
indicated this information is requested for identification purposes to prevent fraud when a
licensee moves from one state to another. I[f this information is considered necessary for
identification, to prevent fraud, or for other reasons, it should be separated from the
application prior to review of the application for licensure.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analyses of board activities relate to the public need factors defined in the
“sunset” law, Alaska Statute 44.66.050. These analyses are not intended to be
comprehensive, but address those areas we were able to cover within the scope of our
review,

The extent to which the board, commission, or program has operated in the public
interest.

BMP has only been partially successful at operating? in the public interest. Some of the
board's lack of success has been within their realm of control and some circumstances have
been beyond the board's control.

I\reas within the board’s control include the goals they establish for themselves, licensing
\mlo_ts, establishing tariffs, and examination procedures. In the Marine Pilot Act of 1991, the
egislature established a competitive environment for marine piloting. However, the board
ha> developed goals that are contrary to this mandate. Until the board can document
evidence that a non-competitive system is superior in assuring public and environmental
safety, they should follow statutory policy mandates (see Recommendation No. 1). BMP has
licensed qualified aﬁpllcants, but some applicants have received their license by hiring an
attorney and going through an appeal process. The hoard has not been consistent in applying
licensing requirements to all applicants. Hearing officers have issued decisions hased on
Brecedent set by the board and point out BMP cannot be arbitrary when licensing applicants.
MP has not taken an active role in setting tariffs (see Recommendation No. 3). Instead of
establishing a reasonable methodology, tariffs have been arbitrarily set. There have been
Broblems with lack of documentation and clarity in BMP’s examination process. In addition,
MP's examination process is not objective (see Recommendation No. 4).

Those areas outside of BMP's control include the burdensome regulation process, the
vacancy of OL employee positions, and conflict of interest situations. BMP has apPro_ved
regulations to meet the intent of the Marine Pilot Act of 1991, but most of those regulations
are still under review by the Department of Law. The current regulation revision process
has been over a two-year period. OL has hired @ Marine Pilot Coordinator to conduct
investigations which the board will then hear for disciplinary purf)oses. But since the
Bosmon was established in January 1992, it has heen vacant for a total of seven months (see

ecommendation No. 2).. The duties of the board, coupled with its membership
requirements, create conflict of interest situations. On the advice of Assistant Attorn.e?;
Generals' members recuse themselves from potential conflict of interest situations, whic
makes the board less effective (see Conflict of Interest discussion on page 16).
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The extent to which the operation of the board, commission, or agency program has
been impeded or enhanced by existing statutes, procedures, and practices which it has
adopted, and any other matter, including budgetary, resource, and personnel matters. *

In its Annual Performance Report for FY 93, BMP stated that despite its efforts to
implement the Marine Pilot Act of 1991, it haf. been “thwarted in many of its efforts by
incomplete legislation, competition among pilot organizations, and a lack of legal support
from Board representation to the Superior court level." BM P_’S reference to mcomplete
legislation refers to the number of times a decision of the board is appealed and the board's
decision is not supported hy a hearmqbofflce.r. BMP believes the broad statutory authority
the legislature intended to give the board is being eroded by hearing officer decisions.
Hearing officer decisions are discussed in greater detail on page 36 in the section dealing
with qualified applicants.

The Marine Pilot Act of 1991 created a competitive economic system for the marine pilotage
profession in Alaska. BMP has found the competitive system' required bz the Act created
situations where hoard members may violate the Alaska Executive Branch Ethics Act (see
page 16) unless members recuse themselves from voting on certain issues. During the period
of our review, three ethics complaints have been filed against board members,
Implementation of Recommendation Nos. 3 and 4 would increase BMP's effectiveness as
those recommendations remove conflict of interest situations from the board.

The third situation that led BMP to believe their efforts to imﬁlement the Marine Pilot Act
of 1991 has been thwarted is the lack of legal support from the Attorney General's Office
in appealing a case to the Supreme Court level. In June 1993, BMP declared an emergency
situation existed in the Western Region. Two competing pilot associations operated In the
Western Region. One pilot association had a preferred customer policy refusing service to
a client who uses pilots from another organization According to ajudge who later reviewed
the situation, the competing association had a disproportionate share of shipping contracts
to its membership. An Assistant Attorney General stated that since the first association
threatened to hoycott, irdustry was concerned the second association would not be able to
provide the required piloting services. BMP was informed one vessel had moved without
a pilot when one was available because of the two pilot associations stances. BMP was also
informed more ships involved in salmon fisheries would move without a pilot unless one was
available on very short notice.

Believing the movement of a vessel without a pilot created a danger to life, p_ropertg, and
the coastal environment, BMP developed emergency regulations which were signed by the
Lieutenant Governor on June 30, 1993. The emergency regulations required the two pilot
associations to dispatch pilots upon the request of an agent represent|nc_1 a vessel located in
the compulsory pilotage waters of Western Alaska. The emergency regulations also requited
the pilot associations to accept a validly licensed pilot into .|ts.membersh|.§) within 24 hours
after receiving documentation. The association with the majority of the piloting jobs for the
shmw_ng industry filed a motion in Superior Court requesting a temporary restraining order,
to which the State responded by filing for compliance to its statute and the emergency order.
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Theg’udge ruled against the State and said that if an e_mer_cy;_ency was, in fact, found to exist
the State could use other alternatives to ensure the availability of adequate pilotage services.

BMP voted unanimously to appeal the judge’s decision. An Assistant Attorney General felt
there were legal merits to the case that would support the board's petition for review. But
a decision was made by the Attorney General's Office to not pursue the appeal for
administrative, ra er than legal reasons. BMP believes allowing the Judge’s ruling to stand
unchallenged seriously weakens the credibility and viability of the board. We recommend
the board be |glven the authority through statute to place the burden of having competent
pilots ava. able on the association with stringent penalties if service is refused when a
qualified pilot is available (see Recommendation No. 2).

The extent to which the board, commission., or agency has recommended statutoiy

BMP has actively KarticiPated in statutory changes regardin? the marine pilotage profession.
In BMP's FY 91 Annual Report, the board indicated a goal accomplished for the year was
that BMP participated in the legislative process regarding the Marine Pilot Act of 1991,

At the April 27-28. 1993 BMP meeting, the members voted to approve the concept of
HB 237, which recommends changes to the Marine Pilot Act, and HB 243, which establishes
B”Ot requirements on the Kuskokwim River. In its FY 93 Annual Reoort, BMP stated the
oard strongly supported certain aspects of MB 237. The board identified those aspects as

being.

1 limiting the number of pilots licensed per region;
2. establishing fixed tariffs; and _ _ _
3. limiting the dollar amount donated for lobbying efforts by both industry and pilot

associations.

Although BMP supports aspects of HB 237, no BMP members participated in any legislative
committee meetings regarding HB 237 in FY 93.

In its goals for FY 94, BMP plans to strongly encourage and support reform of the Marine
Pilot Act of 1991, BMP mentions its goals as being:

1 eliminating competition within regions;

2. establishing fixed tariffs; _ o

3. firmly establishing the States' interests as the numberone priority in the Act;and
4. investigating greater State involvement and the possibilities ofcontract pilots and

dispatch.

BMP supports aspects of HB 237 and have stated so in their FY 94 goals. This bill would
restrict competition. Members of pilot associations question whether BMP is specifically
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prohibited by AS 08.62.040 (d), which states the hoard may not take action resulting in anti-
competitive activities, from supporting measures that limit competition.

The extent to which the hnarcl, commission, or agency has encouraged interested
persons to report to it concerning the effect of its regulations and decisions on the
effectiveness of service, economy of service, and availability of service that it has

provided.

el

The location, date and time of hoard meetings are published in newspapers around the State
so that interested public members can attend the meetings. However, we found that adequate
public notice was not always Pwen (see Recommendation No. 7). OL's internal policy
defines reasonable notice as at least two weeks before a reqularly scheduled meeting and at
least one week prior to an un,olanned teleconference. In spite of sometimes inadequate
notice, interested persons are always in attendance at board meetings.

BMP has been responsive to public participants by settin? a public comment time period
each day durm? BMP meetings. During the lengthy regulation process, public notice was
allowed several times durln? the meeting to discuss the specific sections of the regulations
on which BMP was currently discussing.

BMP has also called on knowledgeable \ﬁubli_c individuals to explain issues. For example,
a local medical doctor read the State of Washington medical requirements and the proposed
pilot medical reguweme_nts for the State of Alaska. The doctor offered his opinion as to
medical testing BMP might want to consider adopting.

When BMP has voted on some issues, the board has asked the public present if there were
any questions or problems with the action taken. Individuals have used this opportunity to
ask questions and have appeared satisfied with the responses.

In some instances BMP members have relinquished their seat to amemberofthe public for
commenting on a certain topic. We did not see any evidence where others who wanted to
comment were not given the opportunity.

The extent to which the board, commission, or agency hasencouraged public
participation in the making of its regulations and decisions.

BMP has encouraged public participation in the making of its regulations. The passage of
the Marine Pilot Act of 1991 required BMP to extensively rewrite requlations for Marine
Pilots. The process started at the January 1992 BMP meeting. Most of the first draft for the
rePulanons were written by the Marine Pilot Coordinator. The draft regulations were
released for public comment from October 23 to November 27, 1992. Twenty different
individuals and/or grou[z)s submitted written comments. In addition, several people came to
the December 1-4, 1992 BMP meeting and made verbal comment on the draft regulations.
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The draft requlations were extensively revised based on the public comments received. The
final regulations tried to accommodate the concerns expressed by the commentm_? public,
which was composed of the_shul)_rqmg industry, pilot associations, individual pilots, and
captains with the Alaska Marine Highway System (AMHS). BMP decided to eliminate a
section that provided fundln? for training programs because many peogle described the
section as vague. Drug and alcohol regulatmns were changed so that unsubstantiated results
from tests would not be given to the USCG. ['he hiennial license renewal requirements were
changed so that AMHS trips would count as familiarization trios. The regional requirements
for deputy marine pilot license were changed to accommodate two competing associations
in the Southeast Region. The Director of Occupational Licensing referred to the final deputy
marine training requirements for that region as "the lowest common denominator the could
be reached by all interested parties.”

Public complaints have been filed against BMP with the Office of the Ombudsman, ethics
complaints have been Filed with the Department of Law, and BMP decisions have been
appealed to OL hearing officers. While some of these complaints have been processed and
resolved, many complaints are not resolved to date. We found that many cases are not
closed in a timely manner and there is no documentation of prioritization of cases.

The Office of the Ombudsman closed two marine pilot cases durinP the time period July 1,
1989 to August 17, 1993. One case was closed because the complainant had not appealed
the board's decision through the available administrative appeal process. The second case
was closed hecause the complainant was waiting for the Marine Pilot Coordinator's decision
on his application and the hoard's subsequent action.

Three ethics complaints have been filed against BMP members with the Department of Law
since 1991. Two of the complaints have been dismissed, but one compliant is still open.
The open case was filed on December 15, 1992,

OL investigated 55 cases against marine pilots, unlicensed marine ﬁilots, and marine pilots
a[yol ing for entry or upgrade during the time period FY 91 through FY 93. At the end of
FY 93, 20 of these cases remained open. As discussed in Recommendation No. 2, some
cases are not being investigated in a timely manner.
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The extent to which the board or commission which regulates entry into an occupation
or profession has presented qualified applicants to serve the public.

BMP has had difficulty in issuing professional licenses and endorsements. BMP has
responsibility for ad(()ftmg requlations establishing qualifications of and required training for
pilots, reviewing and approving training programs conducted by pilot organizations, and
aBproymg license applications. As explained in Recommendation No. 4, BMP does not have
objective testing procedures for licensing applicants.

One difficulty trainee applicants face is definitely the result of the competitive economic
situation (see Recommendation No. 2). Competition can create a barrier to entry into the
profession due to a trainee’s inability in obtaining access to vessels to complete their
experience requirements. A situation occurred in the Spring of 1992 in the Southeast Region
that illustrates how competition hinders a trainee's access to vessels. A trainee was being
sponsored by one pilot association. The union for the industry endorses the competing pilot
association. The union sent out a letter to AMHS deck officers requesting solidarity
regardless of pilot association affiliation. The letter goes on to say, I am deeply concerned
that any member continuing to work, or any other members accepting employment with this
new splinter group, will cause a reaction against ourjobs that we may not be able to stop.”

Ten days after the union letter was sent, a letter to his shipmates went out from the captain
of the ferry that the trainee was on board as a pilot observer. In his letter, the captain stated
that he is convinced the union-endorsed pilots would raid AMHS positions should their pilot
association go under. The captain went on t0 Say, “For my part, | refuse to sign another
pilotage trip until the pilot groups are one.” The captain refused to sign the trainee’s
pilotage trip and the trainee was required to disembark at Juneau. The caﬁtam did not appear
to have any ill will toward the trainee but was instead responding to what he perceived as
a threat. A timely and decisive action by the AMHS port captain alleviated the problem for
pilot observers on AMHS vessels.

The port captain developed a formal pilot observer plan that allows access to AMHS vessels

irrespective of sponsoring association. While the access problem on AMHS vessels has been

solved, this same access J)roblem exists on industry vessels piloted by competing

associations. We recommend a statutory requirement to address equal access to a competing

?\Issog;anon’s contracted vessel regardless of association sponsorship (see Recommendation
0. 2).

The difficulty of approving licenses by BMP is evidenced by the number of times a hearing
officer has reversed BMP's decision on denying an applicant a license or upgrade. Over the
two-year period of FY 92 and FY 93, 19%, or 20 out of 104 applicants, were denied a
license or upgrade. Fifty percent of the applicants denied licensure or upgrade appealed that
decision. We reviewed the case files of seven of the ten applicants who aPpealed and found
that two of the cases were still open, one case was dismissed at the applicant's request, in
one case the hearing officer upheld BMP’s decision, and in three of the cases the hearing
officer rejected BMP's decision.

-36-

ALASKA STATE LEGISLATURE division OF LEGISLATIVE AUDIT



The regulations regarding licenses and endorsements have been revised effective
October 2, 1993. But even the new regulations do not address the essential problems 3MP
has had regulating the profession. These problems are the competitive economic system in
Alaska for the marine pilotage profession and the board's lack of consistently applying
standards (See Recommendation No. 1).

One of the board members explained that since competition started, applicants are trying to
jump steps in the process of upgrading the ships they are licensed to pilot. The board
member said that before competition went into effect, unqualified applicants could not get
past their own association to _applY for licensure or upgrade; the pilot associations would
request that the applicant obtain all the required experience prior to applying for licensure.

Once BMP granted a few pilots license upgrades without com_pletel?]/ fulfilling all the
requirements, other pilots challenged the licensing requirements. Since the regulations were
written to allow BMP to use its discretion to waive license qualification requirements,
apﬁhcants can make vaiid interpretations which are strictly for personal benefit and not to
ennance public or environmental safely.

While competition may have an impact on the number of unqualified applicants trying to get
licensed, another problem is that BMP has not been consistent in enforcing experience
requirements. BMP granted a license to two apghcants who did not have the required
pilotage experience. This licensing action on BMP’s part has had a domino effect in that
two other applicants who were denied a license cited BMP’s decision in the other applicants'
cases. In two of the cases we reviewed where the hearing officer reversed the decision of
BMP, the applicant was trﬁmg to jump steps. In the decision on one of the cases, the
hearing officer pointed out that BMP had issued a license to two applicants who did not have
the required pilotage experience and that BMP could not arbﬂranlg decide when to enforce
experience requirements. The hearing officer also pointed out that BMP could not arbitrarily
require a step system unless every pilot went through that system.

BMP appeared to he acting arbitrarily in choosing to take no action to renew a pilot’s license
in the third case we reviewed where the hearing officer recommended an action contrary to
BMP's decision. The hearing officer initially recommended to BMP that an interim license
be granted to the pilot, but the case was subsequently dismissed when the pilot fulfilled the
familiarization trip requirement,

The extent to which state personnel practices, including affirmative act  requirements,
have been complied with by the board, commission, or agency to its < a activities and
the area of activity or interest.

We did not find any evidence that BMP was not complying with state personnel practices,
including affirmative action, in 3ua_llf Ing apf_)llcants or in hiring the Marine Pilot
Coordinator. Each time BMP has aenied an applicant a license the reason has been based
on experience requirements and not personal attributes of the applicant. However, we
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recommend that OL work with EEO to determine proper application questions (see
Recommendation No. 6).

The extent to which statutory, regulatory* budgeting, or other changes are necessary to
enable the agency, board, or commission to better serve the interests of the public and
to comply with the factors enumerated in this subsection.

See Recommendation Nos. 1 through No. 10.
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APPENDIX A

Department of Commerce and Economic Development
Board of Marine Pilots _
Schedule of Revenues Compared with Expenditures

(Unaudited)
(Note 1)
Revenues (vote 2) $ 12,995
Expenditures (Note 3) 125.040
Excess of Expenditures over Revenues (Note j) ($112.045)

Note 1

The Schedule of Revenues Compared with Expenditures was prepared from discussions with
Division of Occupational Licensing (OL) personnel and from OL prepared documents
comparing revenue and expenditures for fee determination. The records were not audited
by us and, accordingly, we do not express an opinion on the Board's Schedule of Revenues
Compared with Expenditures.

Note 2

A significant portion of revenues is comprised of license renewal fees. For the current fee
structure, see ApBendn{ B. Licenses are renewed biennially. Because of the renewals,
revenues vary sunstantially Vear-to-year. Therefore, OL combined revenues collected in
FY 90 and FY 91 and calcufated an average in order to obtain a representative amount of
annualized revenues collected for comparison with expenditures.

Note 3

Expenditures consist of direct costs resulting from board member activities, ?i.e., travel and
per d|emR and an allocation of overhead costs of OL. Our understanding of the allocation
methodology is discussed in Recommendation No. 6 of this report and Is the subject of a
September 1993 Office of Management and Budget (OMB). Division of Audit and
Management Services report entitled Occupational Licensing Fee-Setting Policy Assessment.
Both our office and OMB do not helieve that OL's method of allocating costs to a
professional licensing board distributes costs reflective of the actual effort spent regulating
their profession.
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Application and Other Fees

Type of Fee Amount
Application $ 50
Examination 100
Extension of route or tonnage upgrade application 100
License endorsement application 100

License Fees

Initial and Biennial

License Category Renewal Fee3
Marine Pilot License $2,000
Deputy Marine Pilot License 2,000
Vessel Agent 100

T B R e e

r?isng to tne Division 0 pat|ona| |cers|ng staﬂ there ae no plan th|s boarg%
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or
"The biennial renewal period for the Board of Marine Pilots is December 31. 1994,
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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF COMMERCE AND

P.0. POX 110800

ECONOMIC DEVELOPMENT JUNEAU. ALASKA 99811-0800

PHONE: (907) 468-2500
OFFICE OF THE COMMISSIONER FAX: (907) 465-5442

February 3, 1994

Qﬂugr?d 'E%ugk et and
?'&S'SEO”A%;;@ e Aud LEiISLA 1iVtz AUDIT

uneau 11-3300

Dear Mr. Welker:
RE: Preliminary Audit Report, Board of Marine Pilots

The Board nf |ne Pilots is an .independent board th t verse s, a highl
co tentro sr stry. dﬁ acrgrons{ gF &r rboar re cha lf)]y zg
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tth has a sse ese controversial 1ssues sufficiently to make
realrstrc recommenda tions.
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Recommendation No. 1

Qtee Iteog Jsul?rteu%eOSh%d extend the Board of Marine Pilots (BMP) termination

The deﬁart ment conCershwrth the recommendation but feels that we must
comment on the text ot the audit.
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