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pilotage; providing for rate hearings yon
petition t the board; providing for rate
hearing gpplication fees; providing for fee
walver uncer certain ciraunstances; creating s.
310.182, F.S.; providing for authority of port
pilot associations; providing for review ad
repeal; providing an effective date.

Be It Bected by the Legislature of the State of Florica:

FEBowowouvtowNnr

Section 1. Section 310.0015, Florida Statutes, is

12 created O read:

13 310.0015 Piloting regulation; gereral provisions.—

19 (D Pilotage 1s an essatial service, ad the need for

15 pilotage is deemed to ke of such paramuit Inportance that the

16 continued existence of the service nust be secured by te

17 state nd may not ke left ogpen 1o market forces.

IB (@ Because safety is the primary dojective In tre

19 regulation of piloting by the state nd because of the

20 significant economies of scale in delivering the service, the

21 requirerent of a large capital investment in order 1O provide

2 required service, ad the fact that pilots arc supplying

23 services which are considered o be essential t© the ecomny

29 ad the public velfare, it is determined that econamic

25 regulation, rather then competition in tre marketplace, will

26 better sene 1o protect the public health, safety, ad

27 welfarem

e ©® Tre rate-setting prooess, tre issuance of licensss

29 only In nurbers deared necessar’’ or prudent hv the board, ad

3 other aspects cf the econamic regulation of piloting

31 established In this dhepter arc Intenced o protect the public
2
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1 fran tre adverse effects of unrestricted competition which

2 would result fran an inlimited nunber of licensed pilots being

3 alloned to market their services an the besis of lower prices

9 rather then safety concerms.  This systen of regulation

5 berefits ad protects the public interest by meximizing

6 safety, awoiding uneconamic duplication of capital expenses

7 ad fecilities ad by enhancing state regulatory oversight.

0 Tre system seeks 1o provice pilots with reasoneble revenies.

9 taking Into consiceration the nomal  uncertainties of vessel
10 traffic ad port usage sufficient t maintain relicble, stable
11 pilotage goerations.  Pilots have certain restrictions ad
12 doligations under this system, including, but not limited 1o,
13 tre follomng:

19 @ Pilots my not refuse 1o provice piloting services
15 t aw persn or entity which mey lawfully request such
16 services, exogpt for justifiable concerms relating © safety.
17 or, iIn the case of avessel plaming a departure, for
18 nompayrent: of pilotage.
19 ® Pilots may not wnilaterally determire tre pilotage
A rates which they darge. Such pilotage rates sall insteed e
21 cetermined by the board, In te public interest, as set forth
2 ins. 30151
23 © Pilots my not discriminate or give preference
29 amy their asstorers as 1o pilotage darges or servicss.
5 exot as might ke elicitly established In statute, or
% expt © the extent of distinctions set forth in tre rates.
27 @ Pilots sall maintain adequate pilot boots, office
B facilities B equipmett, dispatch systems, comunication
2 equipmat ad other facilities, ad equipment ad support
QD services necessary for a mooem, dependeble pilotag-.
3L gperation.
3
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1 © Port pilot associations sall properly train ad
2 udeouotcly compensate all merber deputy pilots.
3 Section 2. Subsection (7) of section 310.002, Florica
6 Statutes, is arended, and subsection (10) is adlted B said
5 section, © read:
6 310.002 Definrtions,— As usad in this act:
7 () Tre vord "pilotage” means the compensation fixed
8 by the board which is payeble by a vesel, Its owers, apts,
9 charterers, or cosignees  ae or nore pilots or © tre port
10 pilot assoeiation in tre port where piloting is performed.
1 The word "pilotage’” sall also meen the compensation of all
12 types ad sources derived by oe or more pilots or deputy
13 pilots, including compensation received by the port pilot
19 association in thet port for the performance of piloting iIn
15 state waters at that port by licensed pilots or by certified
16 deputy pilots, whether such pilloting is performed purstant
17 this dhepter or is performed by state-licensed pilots or
IB state-certified deputy pilots when acting as a federal pilot
19 for vessels not required by this depter 1 use a state-
2 licensad pilot or state-certified deputy pilot.
2 (10) Tre term "port pilot association™ means a group
2 of oe or more licensed state pilots registered by the
23 Oepartment, and may incluce certificated deputy pilots,
29 organized for administrative purposes 1o work -ooperatively ©
2 provice pilotage services within nport.  Such services dell
2 incluce, but not ke limited 1. provision of pilot boat
27 services, pilot dispatching services, pilotage billing
28 rvicss, ad other statutorily required duties axd
2 responsibilities.
D Section 3 Subsection (1) of section 310.021, Florica
3l Statutes, Is arended O read:
9
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1 310.021 How board constituted.—

2 O Tre Governor sell appoint five active licensed

3 stale pilots wo dall possess the qualifications specified in
9s 310.011 ad fie citizens of tre state wo are not pilots,
5 ae two of whan sall ke actively inolved in a their

6 professional or business capecity In maritime or narine

7 shipping . ae of whon shall be a user of pilotage services.

8 and three of whom srall not ke involved or monetarily

9 interested In the piloting profession or in tre maritime

10 industry or marire shipping, to constitute the merbers of the
11 board. For purposes of this subsection, a "user of pilotage
12 services” may include any person with an oanership interest in
13 a business which regularly erploys licensed state pilots or
19 certificated deputy pilots for the purpose of delivering

15 pilotage services, or ay person who s a direct employee of,
16 and who s employed In a management position for, such

17 business. Each merber shall be gopointed for a tem of 9

18 years. The Governor srall have poser 0 remove merbers of tre
19 board fron office for neglect of duty required by this law,
A for incompectency, or for unprofessional condct. Ay vecanoy
21 which may oocur in the board in consequence of death,

2 res .gation, remval fran the state, or other cause shall ke
23 fulled for tre unexpired term by the Govermor in tre sare

2 mamer. Bxogpt as provided ins. 310.151(1), a mpjority of
5 those serving an the board shall dnstitute a quorum.

25 Section 9. Section 310.061, Florida Statutes, s

27 areded 10 reed:

28 310.061 State pilots; nurber; cross licensing—

9 O The board sall determine the nuner of pilots

Q0 besad on trhe suply ad derend for piloting services ad te
3l public interest in maintaining efficient ad safe piloting
5
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1 Services. 1.l on the econamic conditions of the port/ tre
2 board may adopt rules authorizing cross licensing betieen
3 ports, if this will best sene the public interest.
9 @@ The board nav gopoint a licensed state pilot or
5 u certificated deputy pilot as a cross licensed deputy pilot
6 In ay port © address an erergency situation resulting fran a
7 lack of available licensed state pilots or certificated deputy
8 pilots necessary to suply pilotage services for that port,
9 providing that such an gppointment will best sene tre public
10 interest.  Such gopointment shall ke on a terporary besis for
11 a period that dall not exterd bc.vad the duration of tre
12 state of erergency.  The bourd may adopt rules establishing
13 the circunstances under which such =i emergency nawv be
19 considered 10 exist.
15 ® Tre board sall provide notice of an quening, ad
16 schedule at tre earliest ressoreble date an examination, for
17 such position or positions as are necessary 1o assure
18 sufficient availability of pilotage services in the port for
19 which an erergency hes been declared.  The aross licensed
2 deputy pilot my sene as a pilot for purposes of training a
21 deputy pilot ad for purposes of recomending the acvancement
22 of said pilot.
3 Section S, Section 310.071, Florida Statutes, iIs
2 areded o read:
5 310.071 Deputy pilot certification.—
5 (D In addition 1o meeting other requirements
27 specified in this dgoter, each goplicat for certification as
2 a deputy pilot must:
2 @ Beat least 21 years of ap, as evidenced by a
3 oopy of a birth certificate or other legal proof of ae.
a

6
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1 (0 Hae successfully copleted 12 years of formel

2 education, as evidenced by a high school diplama or by

3 equnvalent evidence thereof trat Is satisfactory © the board.
9 © B ingood pysical ad metal health, &

5 evidenced by documentary proof of having satisfactorily passed
6 a complete physical exanination adninistered by a licensed

7 physician within the preceding 6 months.  The board may adopt
8 rules © establish requiremetts for passing te physical

9 exanination, which rules sall establish minimum standards for
10 tre physical or mettal capebilities necessary 1o carry aut tre
11 professional duties of a licensad state pilot or a

12 certificated deuty pilot.

13 @ Hae had maritime oqeticnee satisfectory © the
19 board prior 0 taking the examination required uker s.

15 310,081(2), as evidenced ty documentation of tre folloving

16 service vwhile holding a United States Coast Guard license:

17 1. At lesst 2 years of service at sea during the 5-
18 year periad immediately preceding the examination, 1 year of
19 which must have been in at lesst tre capecity of an unlimited
20 >cood mate;

2 2. At lesst 2 years of service during tre 5-year

2 period immediately preceding the examination in a deepaater
23 United Sts" - port as an active firstclass unlimited pilot
2 serving on t least an inlimited second mate™s license o a

5 license as mester of freigt ad toving vessel of not less

26 then 1 .60 17009 gross registered tons Upon 0ceas, and acting
27 uker authority of a duly constituted govermmental  requlatory
B entity;

e 3. At lesst 2 years of service during tre 5-year

P periad imediately preceding the e@Bninetion es an active

a
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1 farst=class wnlimited pilot serving an n Great Lakes unlimited
2 mester's license; or

3 4. At lesst 2 years of toming experience during the 5-
4 yaar periad imediately preceding the examination, 1 year of
5 which must have been In the capecity nf mester of a

6 tugboat/barge conbination of at least 5,000 gross registered
7 tors, carbined tomege, while holding a license as mester of
8 freight ad toming vesel of at least 1.,G)) 17000 gross

9 registered tons yoon ooeAs.

10

11 However, exoept as provided in paragraph (), ad wnless tre
12 goplicant is already licensed in another port ad is beirg

13 cross licensed, the goplicant may not e qualified for

14 certification by tre board wnless he holds a valid license

15 issued by the United Stutes Coest Guard of an eqal or higher
16 grade tren the loest grace of license issued by te United
17 States Coast Guard held by ay licensed state pilot in te

18 port wo is not aross licensed with any other port in which he
19 seeks certification, 10twithstanding Subparagraphs 1., 2., 3.,
2 ad 4

2 © Suomit full docurentation of sea tine through

2 discharges, continuous discharge books, or other official
23 docurents.
24 @® Submit proof of sufficient maritime badground ad
5 eeriene, exoxt for required trips, o edble te
% goplicant, 1f not already 0 licensad, 1o ke eligible ©
27 dotain a valid United Stutcs Coest Guard first-class unlimited
2 pilot’s license covering all of the vaters of the port in
2 which service as a deputy pillot is intenced within QO days of
D the gopointment as a deputy pilot.
a
8
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1 (@ The board may adopt rules authorizing equivalentt
2 corbinations of service fran o or nore of the urees

3 gpecified in sugparagraphs (D)L, , 2., 3., ad 4 Hwewer,
4 the board may waive the maritime eqperience requirerents

5 prescribed in paragraph (1i(d) when necessary o fill an

6 gpening, provided an goplicant meeting such requirerents hes
7 not gpplied for the gpening ad the gening hes ben

8 advertised more then ance.

9 @ Tre Initial certificate issed 10 a deputy pilot
10 sall ke valid for a periad of 12 9 months, ad at the end of
11 this periad, tre certificate sall automatically exire ad
12 sall not ke renened.  During this period, the board srall

13 thoroughly evaluate tre deputy pilot™s performence for

14 surtability to continue training ad sall meke gopropriate
15 recamendations t the department.  Upon receipt of a

16 favorable recommendation by tre board, the department srall
17 isse a certificate 1 the deputy pilot, which sell ke valid
18 for a periad of 2 years.  The certificate may be reneved only
19 o tires, exogpt In tre case of a fully licensed pilot wo is
2 cross licensed as deputy pilot in another port, ad s

21 necessary7 provided tre deputy pilot meets tre requirements
2 specified for pilots in paragraph (IHC).

23 Section 6. Subsection () of section 310.073, Florida
24 Statutes, s arended 1O read:
5 310.073 State pilot licensing.— In addition 1o meeting

2 other requirements specified in this depter, each applicant
27 for license as u state pilot must:
2 ©® Be ingod prysical ad mental health, &
2 evidenced by documerttary proof of having satisfectorily pessed
QD a aoplete physical examination adninistered by a licensd
3L physician within the preceding 6 months.  The board may adopt
9
GODING  Deletions are stFiokan; additions are underlinedm



Floridu of Representatives - 1993 D 1957
190-730D-2-3

1 rules 0 establish requirerents for pessing tre physical

2 exanination, which rules shall establish mininun standards for
3 tre physical or mental cgpebilities necessary 1o carry aut tre
4 pm .essioal duties of a licensad state pilot or o

5 certificated deputy pilot.

6 Section 7. Paragraph (D) of subsection Q) of section
7 310.081, Florida Statutes, i1s aneoed o reed:

0 310.001 Department t examire ax license state pilots
9 ad certificate deputy pilots; vecancies.—

10 ()] Pilots gall hold their licenses or certificates
11 pursant © tre requirements of this depter 0 log as they:
12 ® AT ingoad physical ad mental health &

13 evidenced by docurentary proof of having satisfectorily pessed
14 a physical examination adninistered by a licensed physician or
15 physician assistant within each calendar year. The board may
J6

17 examination, which rules shall establish mininun standards for
ie the physical or mettal cgpebilities necessary o carry aut the
19 professiaml duties of a licensed state pilot or a

2 certi ficatod deputy pilot.

2

22 Upon resignation or in the case of disability permanently

23 affecting a pilot's ability © sene, tre state lioense or

24 certificate issied under this depter sall e revdked by the
5 Cepartment.

% Section Q. Paragrgph (f) of subsection (), ad

27 paragraph () of subsection (2) of section 310.101, Florida
2 Statutes, arc anended O read:

2 310.101 Grounds for disciplinary action by the
D hoard—
al

10
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1 (@) Ay act of misconouct, inattention © duty,
2 negligence, or incorpetence; any wilHul violation of ay law
3 or rule, including tre rules of tre roed, gplicable © a

4 licensd state pilot or certificated deputy pilot; or ay

5 failure © exercise trat care which a ressoneble ad prudent
6 licensed state pilot or certificated deputy pilot would

7 cliav, £ ucer tte sare or similar circunstances may result in
0 disciplinary actiln. Bawples of acts by a licensad state

9 pilot or certificated deputy pilot which constitute grounds

10 for disciplinary action include, but are not limited to:

n (@) Having a licene or certificate to practice

12 piloting reded). or suspended, restricted, placed i

13 probation, or in ay wav acted against, including the

14 relinguishing or depositing of said license in lieu of further
15 disciplinary action, by the regulatory authority of another
16 state, the Federal Covermment, a territory, or ather couttry
17 for an act which would constitute u ground for disciplire if
18 tre act hed occurred while piloting under authority of the

19 Florich state pilot’s license or deputy pilot™s certificate.
2 (V4] \ihen the board finds any person hes comitted ay
21 act st forth iIn subsection (1), It mey enter an order

22 imposing ore or more of tre folloving peralties:

23 ® Placing tre licensad state pilot or certificated
24 deputy pilot on probation for such periad of tie and subject
25 10 such condirtions as the board mey specify, including, but
26 not limited o, requiring tre pilot © suonit © treatment,

27 sunit o additional or remedial training, suonit ©

20 reexanination, or udergo a coplete physical exanination.

2 Section 9. Section 310,121, Florida Statutes, i1s
3 arended O read:
3l

n
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310.121  Application, examination, ad biemial fess
for-lieenses-nd-ceriifieates -

O The department shall, in accordance with rules set
by tre ko , assess md collect te follomng fees:
@ A fee not to exoeed $30 ihr each goplication for

state pilot or certificated deputy pilot.  This fee shall ke
nonrefundeblems
® A fee not 1o exceed 6300 for each examination for
stBte pilot or certificated deputy pilot.
15. © A fee not o exceed $300 for each exanination
11 revievss
12 (@) A biemial registration fee not © exceed 630 for
13 each port pilot association registered by the department.
14 (¥4} The department shall assess and collect biemially
15 fran each licensed state pilot ad each certificated deputy
16 pilot a fee, not o exceed $X0 In the case of a licensd
17 state pilot or $100 in tre case of a certificated deputy
IB pilot, such fees 10 ke set by the board.

19 Section 10. Section 310.131, Florida Statutes, iIs
2 arenced O read:
2 310.131  Assessment of percentage of gross pilotage—

22 The department shall assess the licensed state pilots in te
23 respective ports of tre state a peroantage of the gross amunit
24 of pilotage eamed by such pilots during each year, which
25 percentage will ke established by the board not to exceed 2
26 peroet, 1 ke paid into the Professional Regulation Trust
27 Fud by such pilots at such tiee ad In such maer & te
2B board prescribes or as is st forth iIn the Appropriations Act.
29 Each port pilot association shall, not later that April 15th
0 amnaally, sunit a finacial staterent in a fomat © ke
3l determined by board rule, including a profit ad loss
2
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1 statement and balance sheet, which all include relevant

2 fiscal information on companies owed or partially owed by

3 pilots that supply, for compensation, goods or services

4 reported as or relating © pilot geerating eqass. The

5 firacial records of all pilots ad deputy pilots relating ©
6 pilotage are slbject 1o audit.by the department md the

7 Auditor Gereral.  The gall by rule set a procedure
B for verifying the urount of pilotage at each port ad mey

9 dnare aosts o tre appropriate port if the port does rat

10 comply withi such procedure.

n Section 11. Subsections (1) ad (2) of sectin
12 310.141, Florida Statutes, Is areded O reed:
13 310.141 Vessels subject to pilotage.—

14 a) Al vessels7-exeept-,e33els-eHempted-oy-the-1a13
15 of-1he-United-States-or-vessels-drawing-less-than-7-feet-of
16 water7 sall have a licensad state pilot or certificated

17 deputy pilot oan board 1o direct tre moverets of te vessel
18 when entering or leaving ports of this state or when udernay
19 yoon the navigable vaters of te beys, rivers, harbors, ad
2 ports of this state, exopt:

2 (@ Vessls eampted by the las of tre United States;
2. \\hen-doeking-or-undoekingf-or
PA; © Hootulled vessels draving less then 7 fect of

24 water, WherHmoving-about-wirthin-a-shipyard-or-moving-between-a
5 shipyard-and-a-barth-or-slip-direstiy-adjaoent-io-ihe
% shipynrdr
17 © Wikti-hulled, swath, or nondisolgoemene vessels
28 for which tre product of tre length overall ad extrere beam
2 1S less ten 6,000 square feet, ad which draw less then 7
Q fest of vater.
3l @) Ay vessel, when dodking or undodking; or
13
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1 ® Ay vessel, when moving aoout wirthin a shipyard or

2 movino between a shipyard ad a berth or slip directly

3 adjacent to the shipyard.

9 ()] A veszl Is dodking or undocking when a tg or
5 tugs arc assisting tre vessel . or the vessel 1s meking use of
6 a bov thruster or 0"rer lateral thrust devices incorporated

7 ino te vessel 1tself, in close proximity © the dodk, with
0 the vesl ukr the direction or control of the mester,

9 docking mester, licensed state pilot, or certificated deputy
10 pilot. If the vessel that s dodking or undocking IS under
11 the direction or control of the mester or docking mester, such
12 direction or cottrol nust have been delivered fran the

13 licensed state pilot or be In tre process of being delivered
19 t the licensad state pilot.

15 Section 12, Section 310.151, Florida Statutes, IS

16 arended 10 reed:

17 uostantial revording of section.  See

10 s. 310151, F.S.1 for present text. 1

19 310.151 Rates of pilotage—

2D O For the purposes of this section. the hoard dell

21 consist of five merbers:  oe of the pilot merbers of tre

22 board 1o n desionated by the chaimen of the board; the board

23 merber actively inolved in his professional or business

2 cgpecity in maritime or marine shipping, or the merber

5 represatting the pilotage user, 1o be designated by the

2 chaimen of the board; ad the three board merbers not

27 inolved or moretarily interested in e loting profession

28 or in the maritime Industry or marine shipping.

2 (4] The board Is granted the poner under this dhepter

D to fir, by order, rates of pilolage to ke charged by licensed

3l state pilots ad certificated deputy pilots after a hearing
19
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1 held pursiant t© the Adninistrative Procedure A c. The rates
of pilotage In effect In tre ports In the state ar the
effective date of this act sell be collectible ad
enforcesble until the board fares different rates of pilotage
as provided In this depter.

&) Ay person whose substantial  interests are
affected by the rates established by the board may petition
the board rogucsting a rate hearing.  However, for each port:

9 @ A rate hearing for tre purpose of adjusting rotes

10 may not be held within 1U nonths of the conclusion 0f a
11 previous rate hearing convened for the purpose of adjusting
12 rates, ad may not ke held within 2 moths of a rate hearing
13 which actually adjusted rates.
19 ® A exception © the restriction In paragraph (@
15 may be granted by the board If 1t Is shown that gross pilotage
16 revene in the port s fallen by more then 25 percent, or hes
17 risen more then 5 percent, since tre last rale hearing for
18 that port.
D (?1@ Upon receipt of a completed petition, the board
2 ghall provice notice of said pctition in the Florida
21 Adninistrative lav Heokly. i1 a neaspaper of gereral
2 ciraulation in te affected port area, ad t those parties
23 who hare formally reguestod notice of ay rate adjustment
2 hearings for tre effected port area.  The notice all advise
5 all interested parties tat they may file an aswer, an
2% additional or altermative petition, or ay other goplicable
27 pleading or response, within % days of the date of
28 pblication of the notice, ad the notice shell specify the
2 last date by which ay such pleadings nust he filed. The
3 board may, for good cause. CHtend tre period for responses 0
3l a petrtion.
15
QXN Deletions are strioken; additions are underlined.



Florich keftio of Rapesmtitives - 1993 HD 197
190-7508-2-3
(9)] Tre board sall cosider, ad schedule for hearing

at the earliest, reasoneble date, aw corpleted petition &
well as aw corpleted altermative petition. wnless otherwise
prohibited under this section.  The board nay not gratt ay
relief greater then that which s comtained In a petition ad
publicly noticed.  Notice of any hearing 1 consider an
adjustment in rates shell be pblished in the Florica
Acministrative Law Heokly ad in a neaspeper of gereral
ciraulation in tre affected port area, ad dall ke mailed ©©

10 each carty who hes formally requested notice of ay rate

11 adjustment hearings for tre affected port area at lesst 19

12 days prior t© said hearino.  Such hearing sall be held at tre

13 rt area affected, wnless all parties o the proceeding

19 consent 0 the hearing held in another location.

15 © Henover the copleted petition or corpleted

16 altermative petition inolves a disouted issie of material

17 fact, tre proceeding dell ke transferred o the Division of

18 Adninistrative Hearings for the assigment of a hearing

19 officer ad a formal proceeding pursiant © s. 120.5/(0).

20 ® The petition asking for a rate inoreese is deamed

21 acopleted and filed when tre board office hes received a

2 nonrefundeblc rate hearing goplication fee of 61.000 ad the

23 board hes received:

29 @ A petition for seecific rate increesss fran an

25 interested party aliening that tre current rates arc not

26 sufficient to maintain safe ad efficient pilotage services

27 tathin the port or arc not sufficient t yield just ad

28 reasonable compensation for services rendered. with

20 information ad  rouments sypporting such an allegation.

D (9)] All information, fiscal 3d otherwise, o the
3L piloting activities within the port which the board or
16
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1 department justifiably deams necessary in order o properly
consider tre petition ad hes requested fran ay pilot or

3 pilot asociation.

9 ® The petition asking for a rate decrease s deared

5 filed when the board office hes received a nonrcfundsblc rutc

6 hearing application fee of 61.000 o defray the eHoenses of

7 the hearing, und tre board hes received a proposal for

8 specific rate reduction from an interested party alleging ae

9 or both of the follomng:

10 @ That tre current rates are .yieldirg tre pilots
1 Jposation tor 17T service rendered, with

12 informetion ad arguments supporting such an allegation.
13 ©® That tre curent rates arc causing econamic

19 hardship 1 local shipping interests or local comerce, with
15 informetion ad arguments supporting such an allegation.
16
17 It s not necessary for the petitioner 1o provice fisal
18 information relatino o the petitioner’s business operation if
19 the petition seds o justify its proposal solely according ©
2 paragraph (@). However, if the rate hearing request sess
21 justify itself according to tre provisions of (). or if suh
2 argurents ore formally provided nmd contained in a rate
23 decresse petition, the board may require that the petitioner
2 provide the board the minimum amount of informetion, fiscal or
5 otherwise, necessary 10 evaluate claims mede by the petition.
% (N(@ Tre board, iIn fixing the rates of pilotage,
27 shall seek o Insure that pillot net inooe s at a level which
28 will yield just ad ressoneble compensation for services
2 rendered ad will insure continued safe end efficient service
D in that port.  The board shall ot establish rates which ere
3l unjust, unreasoneble, or exoessive.
17
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1 ® In determining whether an existing pilotage rate

2 or a proposed pillotage rate denoo s reasoneble or IS

3 aevocsshwo. the board shall consider, but not be limited to.

9 tre folloming fectors:

5 1 The public Interest in pravoting safe ad efficient
6 piloting services ad in having qualified pilots available ©
7 respond promptly © vessels needing thelr service.

0 2. A determination of the actual et Incore of pilots,
9 including tre value of all berefits derived from service as a
10 pilot. For the purposes of this section, "het Inoome of

11 pilots” refers © total pilotage fees collected In the port.
12 minus ressoneble gperating expenses . divided by the nurber of
13 licensed ad active state pilots within the port.

19 3. Reasonable operating expenses of pilots axd
15 associationsm

16 9. Pilotae rates in other ports.

7 5. The amunt of timre each pilot spends on actual

18 piloting duty, the time spent traveling o ad fran tre
19 ves=el . the time pent an other essential support services.
2 ad te tire available for other enployment or activities.
2 6. The prevailing compensation available ©
22 individals In other maritime services of aonparable
23 professional skill ad stading as that sought in pilots, 1t
29 being recognized thet in order o nttract to the profession of
2 piloting ad t© hold the best ad most Qualified individuals
2% as pilots, tre overall compensation acoorded pilots should e
27 coal o or Greater then thet available t© such Individials In
28 coparable daritinc erployment.
e =  ? nnpect tre rate dages my have on individal
Q pilot core  -ation ad whether such changes willl lead 0 a
a
18
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1 dhortage of licensed state pilots, certificated .quty pilot
2 or Qallfld pilot goplicats.
3 8. Protected danges in vessel traffic.

9 9. Costs of retirerent awm medical plas.

5 0. Physical riss inerent in te th.

6 1. Seecial dharacteristics, dagers, ad riss of te
7 particular port.

B 2. Avwy other factors the board nav deem relevant in
9 determining h lust ad ressoreble rate.

10 © In fixag the rotes of pilotage pursiatt ©

11 subsection (2). tre board dall give de regard © tre
12 follomng:  legth, beam, net tomege, gross tomege, oeed
13 weight tomege, draft, frecboard or height dowe te
19 waterlire, ad ay other dimensions, or conbination of te
15 dimensions of tre vessels 1o ke piloted.
16 @ The board sall not consider a; valid te
17 proposition thet pilotage rates should keep pace with, or In
18 ay direct vev relate to. the consumer price ndex ur aw
19 gaue of inflation. The consurer price index or ay gaue of
A inflation may be considered relevant only In relation © te
21 ret incore of the pilot.
2 ©® The board may waive the rate hearing application
23 fee regulred In subsection (B) or subsection (6).  In whole or
2 iIn part, yoon a showing of econamic hardship by te
5 petitioner.
% © Tre port pilot association in the port for which a
27 reguest for rate increese hes been filed dall sumit a
28 finacial staterent. The finacial staterent provided by te
29 port pilot association purstant o this subsection dall -
D @ Be n aconsolidated besis, in a fomat o ke
3l detexmined by board rule.
19
QNG Deletions arc stpiokan; additions are underlined,
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(b) Include financial information on all entities Witﬁ

pilotaoc-rclii ted income or expenses. or entities owned or

partially owned by pilots, and which supply, for compensation,

goods or services reported as or relating to pilot operating
expensesm

(c) Be by certified audit with unqualified opinion for
those ports where gross pilotage is more than 9250,000 per
year.

Section 13. Section 310.102/ Florida Statutes/ is
created to read;
310.1B2 Awuthority of port pilot associations.—

Cl) Pilots within a port may associate themselves for
the purposes of providing the services required of them.

administrative purposes as a corporation pursuant to ch. 607.

as a partnership pursuant to ch. 620, or as an unincorporated $
associationm

(2) Each licensed state pilot and certificated deputy
pilot shall obtain a membership in a port pilot association.
No port pilot association shall, except for good cause, deny
membership to any validly licensed state pilot or certificated
deputy pilot. :

(3) Port pilot associations organized pursuant to

subsection (1) shall have authority for oilling and

collection, payment of poroperating expenses, administering
board-approved training p-“rams. establishment of work
rotation schedules, dispatching of state pilots and

certificated deputy pilots, and other duties and

responsibilities statutorily required of ports and pilots by

chapter 310 and rules of the board unless specifically $
reguired of individual state pilots or certificated deputy

pilots.

20
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(9) Port pilot associations formed pursuant to
be registered bv the department as

The board shall not

subsection (1) shall
established bv rule of the board.
register any port pilot association unless the association has
shown that, according to criteria established bv board rule.

it has sufficient resources, financial and otherwise, to offer

piloting services on a continual basis in a safe nnd reliable

manner. Those organizations of pilots presently providing the
services of port pilot associations in anv port of this state
are presumed to meet the requirements of this section as of
the effective date of this act, and such existing
organizations may apply for registration and upon application

shall >e registered with the department upon this act becoming

effective without a showing of compliance with the
requirements of this section. Such registration shall be
effective for financial accounting purposes as from January 1,
1993.

(5) Apilotage fee shall not be assessed for pilotuge
services unless the pilot or his corporate entity providing
the pilotage service is a member of a pilot association
registered by the department.
is added to chapter

Section 19. Each section which

310, Florida Stotutes, by this act is repealed on October 1.
1996,

11.61,

and shall be reviewed by the Legislature pursuant to s.
Florida Statutes.

This act shall take effect upon becoming a

Section 15.

law.

2
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XXXXXXXX . EXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
HOUSE SUHHARY

With respect to ch. 310/ F.S./ relating to pilots/
piloting/ and pilotage/ provides general provisions with
respect to the regulation of pilotage in the state.
Provides specified restrictions and obligations of
pilots. Revises the definition of "pilotage"” and defines
port pilot association” for purposes of the act.

Revises the composition of the Board of Pilot
Commissioners.

Provides for the temporary appointment of cross licensed
deputy pilots during a state of emergency. Revises
requirements for certification as a deputy pilot.
Extends the period of validity of such certificates from
9 months to 1 year and limits renewal thereof.
Authorizes the adoption of rules establishing physical
examination requirements for pilots and deputy pilots.
Revises grounds for disciplinary acxion and penalties
imposed by the board.

Requires specified application and examination fees for
licensure as a pilot or certification as a deputy pilot.
Establishes fees for examination review and biennial
registration of port pilot associations. Requires
submission of annual financial statements by port pilot
associations. Provides that financial records of all
pilots and deputy pilots which relate to pilotage are
subject to audit by the Department of Professional
Regulation. Revises provisions relating to vessels that
are subject to pilotage regulation.

Substantially revises provisions regulating rates of
pilotage. Provides for composition of the Board of Pilot
Commissioners for ﬁurposes of fixing rates of pilotage.
Provides for rate hearings upon petition to the board.
Provides for nonrefundable rate hearing ap&)lication fees
for petitions for rate increases and rate decreases/ and
provides for waiver of the fee under certain
circumstunccs. Provides a limit on relief which may be
granted by the board. Sets forth factors used to
etermine whether existing pilotage rates or proposed
rate changes are reasonable or excessive.

Specifies the authority of port pilot associations.
Requires each licensed state pilot and certificated
deputy pilot to obtain membership in such an association.
Requires port pilot associations to be registered by the
department.

Sec bill for details.
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COMMENT

DISCIPLINING MARITIME PILOTS: A REVIEW OF
STATE AND FEDERAL PILOTAGE REGULATION

At the sound ol the cry of your pilots
the countryside shakes

and down from their

ships come all that handle the oar.1

Introduction

A continuing objective of maritime legislation in the United
States has been to compel the safe navigation of public water-
ways.2Among these legislative efforts, the regulation of pilotage5
is especially important because of the preeminent position that a

1. Eccktal 27:28 (Revised Standard). The verse is taken from the allegorical lamen-
tation over the City ofT%re. The good ship Tyre sank with all hands and cargo lost. The
"skilled men of Zemer" had acted os the ship's pilots. 1d. at 27:8. The prophet's lament
reco%nze.s. the important place that pilots occupied even in these early times. .

aritime disaster attracts media attention nnd spurs public discourse, especially
when accompanied by the loss of life. Frequently, the pilot, master, or captain of the
ship occupies center stage in the subsequent drama of investigation and fixing hlame.
The pilot might puruphruse the prophet's lumenl and adopt it as his own:

At the sound of the cry of the countryside
yourJnlots shukc
and down from their ships

come all until quiet is restored,

2. For articulations of this objective, see. for examgle, the statements of purpose
set forth in maritime legislation us seemingly diverse as the I'ort and Waterways Safety
Act, 33 U.S.C. 8§ 1221-12:10 (1982); Rules of the Road for the Inland Waters, the Great
Lakes, and the Western Rivers, 33 U.S.C. 8§ 151-232, 211-295, 301-350 (1976), repealed,
amended, and recodified til 33 U.S.C. 88 2001-2073 (1982); Port and Tanker Sufcty Act
of 1978, 92 Slot, 1171 (1978) (formerly codified at -10 U.S.C. § 391(a) (1970)). See also
Pilot Rules for the Inland Waters, 33 C.F.R. §80 (1970); Pilot Rules for the Great Lakes.
33 C.F.R. § 90 (197-1); Pilot Rules fur the Western Riven, 33 C.F.R. § 95 (1976). each
regulatlon promulgated pursuant to statutory authority contained in 33 U.S.C. § 157
(1970), amended by 33 U.S.C. §2071 (1982). and now removed from the Code of I'cdcra!
Herniations.

Z. Seegenerally A Paints, Law up TUN, TOW and Pitotage 1003-12 .HZd ed. 1982).
For a review of pilotage regulations from the perspective of the American Pilots' Associa-
tion. see 1C Ci.oruiKit i W. Lowe, State Pilotage in Ameuica (Zd ed. 1979)
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pilot holds in the safe conduct of vessels into and out of various
ports. Recognizing the diflicult nature of this facet of vessel nav-
igation, states have enacted regulations that require the pres-
ence of licensed pilots on vessels transiting the stales’ harbors
and streams.l Additionally, the federal government has estab-
lished a regulatory scheme for pilot licensure.1 Unfailingly, legis-
latures have chosen licensing procedures to restrict the pilotage
of vessels to qualified persons. Revocation and suspension pro-
ceedings are used lo facilitate the enforcement of the various pi-
lotage regulations.O

On occasion, courts have been called upon to review the dy-
namics of the concurrent federal and state systems of pilotage
regulation.7The process of legislative enactment and judicial in-
terpretation of these pilotage regulation schemes has yielded a

J. Compulsory pilotage statutes have reﬂresented un essentiul characteristic of pi-

lotage regulation in the United Stales throughout its history. See, e% Mass. Laws €h.
13 81783& cited in Jackson v. Murine Exploration Co., f.33 F.2d 1330, 1339 & n.-| (5lh
Cir. 1978) At least twenty-three states have enacted compulsory pilotage statutes. 583
F.2d at 1339 & n5. In Jackson, Judge Brown briefly recounts the history of pilotage
regulation in the United Slates. For an uble discussion of this history nnd the leading
authorities in the area, one could do no heller than to study the Jackson opinion. The
Louisiana and Florida compulsow statutes are representative of this kind o Ieglslatlon.
See Fla Stat. Ann. § 310,151 ( st Supp 198-1), La Rev. Stat. Ann. § 3-1:953 (Wl".‘St
190-1). See also Kolch v. Board of River Port Pilot Comm'rs, 330 U.S. 552, reh'g denied,
331 U.S. 80-1 (19-17); Brcehtel v. Board of Examiners of Bar Pilots fur Port of New Orle-
ans, 230 F. Supp. 18 (E.D. Lo. 190-1).
5. Despite the existence of these comprehensive regulatory schemes, marine casual-
ties involving vessels directed by duly licensed pilots have continued lo plague the mari-
time world. Just us comprehensive motor vehicle regulation has not rendered our high-
ways accident-free, pilotage regulation can he expected to do no more than decrease the
likelihood of accident and disaster. Even the attempt to attain this more limited goal can
be no more effective than are those provisions of tlie pilotage schemes that ensure the
enforcement of the various regulations.

0. For an excellent summary and discussion of the procedures associated with fed-

eral revocation and suspension proceedings, sec Fidell, improving Competence in the
Merchant Marine: Suspension and llevocation 1'roceetlings, 15 Mo. L. Rev. 1 (1980).
For the purposes of this comment, revocation and suspension proceedings against the
licenses of maritime pilots will often he referred to ns "pilot licensure hearings." Because
the comment discusses only interstitially the actual licensing 0f pilots, the reader should
experience no confusion when reference is made to the revocation mid suspension aspects
of pilot licensure hearings.

7. See, e.g., Ray v. Atlantic Richfield Co.. J05 U.S. 151 21978); Anderson v. Pacific
Coast S.5. Co., 225 U.S. 187 "912); Thompson v. Darden, 198 U.S. 310 (1905); Olsen v.
Smith, 195 U.S 332 8190-1); Wilson v. McNmnee, 102 U.S. 572 (1880); lix parte McNiel,
80 U.S. (13 Wall.) 230 (1871); Steamship Co. v. Jolille, 09 U.S. (2 Walﬁ) -150 (180*1);
Cooley v. Board of Wardens, 53 U.S. 112 Mow.) 299 (1851); Jackson v. Marine Explora-
tion Co., 683 F.2d 1330 (51h Cir. 1978).
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ifurcated structure of jurisdiction in which the federal or state
vstem of regulation may operate to the exclusion of the other.8
lie exclusivity of the state regulation of pilots directing the
tovements of foreign vessels and registered United States ves-
ils“ conceivably may give rise to enforcement problems for the
-‘eney primarily charged with the task of ensuring the safe navi-
uion of public waterways— the United States Coast Guard.DIt
the purpose of this comment to delineate the problem of en-
srcement posed by this concurrent system of pilotage regula-
1, to trace the legislative and jurisprudential development of
ie jurisdictional dichotomy, and to suggest several alternatives
> modifying the existing regulatory scheme to effectuate the
road purpose of safe navigation on the waterways of the United
tates,

iik Pkoulbm— A Hypothetical,the Reality op Maiune Disas-
*k, anu the Impotence op the Coast Guard

he Hypothetical

The fairness problem underlying the existing system of
ate and federal pilotage regulation can best be highlighted
ith a series of simple hypothetical. Suppose Lhal vessels A and
. under enrollmentll or license, are piloted by Coast Guard-
ensed pilots. Beth vessels are negligently piloted and collide,
he Coast Guard may proceed against each pilot's federal Ili-
nse in a suspension and revocation proceeding. Under this, the
derul model, the result is both fair and equitable in treating
nilarly situated parties in a similar manner. In addition, the
>ast Guard fulfills its statutory duty of promoting the safety of

8 For u discussion of the jurisdictional dichotomy undirlyiug the concurrent fed-
I and stale pilotage regulatory schemes, see infra notes 11-M und accompanying text.
1. Registered vessels are permitted to engage in foreign trade only. Enrolled ves-
t—those vessels under license—"may engage In coastwise trudc or the fisheries, or
*ig.ite the Great Lakes" hut "may nut engage in foreign trude." Jackson v. Marine
plorulinn Co., 5! F.2d 1330, 13-11 n.10 (5th Cir. 1978). For a further explanation of
~concepts of "enrollment” and "registry," see infra notes 11, 13. See also Pacific
imp Co. v. US. Dep'l of Trnnsp., 375 P. Supp. 1030, 1039 (W.D. Wash. 197-1).

10. see IG U.SCA. 8§ 2103-2101 (West Supp. 1083). See also infra pp. 1180-82.
JI. "Enrollment" is defined as the "recording und certification of vessels employed
uustwise or inland navigation." Brack's Law Dictionaiiy -17G (rev. 5th ed. 1979). See
an note 9. See also G. Cii.mouk & C. Stack, The Law 0k Aommiaity § 9-50 & n.2-16.
*95-90 X n,2-l6 (2d ed. 197-1) (citing -10 U.S.C. 8§ 251, 259, 2G3 (1970)).
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life and property at sea.R?

In a second hypothetical, vessels C and D, under register
or engaged in foreign trade, are piloted by state- and Coast
Guard-licensed pilots. Again, both vessels are negligently piloted
and collide. Because, under this state model, the pilots were act-
ing under the authority of their state licenses, the Coast Guard
is precluded from proceeding against the pilots’ federal licenses.
The state regulatory agency, however, may proceed against the
state licenses of the pilots. Although this state model does
achieve the equal treatment of both pilots, it does not permit
the Coast Guard to take action against the pilots’ federal Ii-
censes— action that the Coast Guard deems necessary to effectu-
ate its statutory duty of enabling safe navigation. Nor does the
state model promote uniform results. 1l

Now consider a situation in which enrolled vessel X, en-
gaged in coastwise shipping and negligently piloted by state- and
Coast Guard-licensed pilot X, collides with vessel Y, sailing
under register and piloted by the equally negligent state- and
Coast Guard-licensed pilot Y. The anomalous result is os pre-
dictable as it is unfair: the Coast Guard may take action against
pilot X in a licensure hearing, but must leave to the state the
task of disciplining pilot Y. If the state’s regulatory mechanism
operates to discipline the pdot, there is no unfairness and the
policy of safe navigation has been effectuated. If the state’s regu-

12. see -to C.FR. §5.01-15(a) (1983). _ . -

13. "Re?|stry" is defined as "|t[lie list or record of ships subject lo the maritime
regulations of a particular country. . . . Generally, 'registry" applies lo vessels in foreign
commerce . . .." Black's Law Dictionaiiy 1155 (rev. 5th ed. 1979) (citing R.C. Craig
Ltd. v. Ships of the Sea Inc., 3-15 F. Supp. 10G6, 1070 (S.D. Ga..1972&). See G. Gii.mouk &
C. Brack,supra note 11, §9-50 & n'24G, at G95-9G & n.2-10 (citing IGU.S.C. § 11 (1976%).

14, Even the similar treatment of transgressing pilots C and £ may fail if, ul the
time of the collision, ¢ is operating under the authority of one slulc and D another. In
such a case, which as a practical matter will never arise, one must ask the perennial
question: Is such a result the price we pay for a federal system? See, e.g., Kluxou Co. v.
Slenlor Elec. Mfg. Co., 313 U.S. -187, 19G (19-11) ("Whatever lack of uniformity this may
produce between federal courts in different stales is attributable to our federal system,
which leaves to u state, within the limits permitted by the Constitution, thu right to
pursue local policies diverging from those of its neighbors."): Tooker v. Lopez, 21 N.Y.2d
569, 580, 2-19 N.E.2d 39-1, -100, 301 N.Y.S.2d 519, 528 (19G9) %II.AMy anomaly resulting
from the application of Michigan law to bar an uclion of (a Michigan resident) is 'the
implicit consequence' of a Federal system which, at a lime when we have truly become
one nation, permits a citizen of one Slate lo recover for injuries sustained in an automo-
bile accident and denies a citizen of another State the right lo recover for injuries sus-
tained in a similar uccident."). jflfc.
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atory agency Tails to take action against the license of a pilot
Wien the Coast Guard would have done so, an injustice is done
aid blatantly unsafe navigation remains unremedied.

"he Case of the Summit Venture

On May 9, 1980, the Liberian bulk carrier Summit Venture
Hided with a support pier of the Sunshine Skyway Bridge in
‘ampa Bay, Florida, causing a portion of the bridge roadway
nd superstructure to fall into the bay.® Several vehicles
lunged into the bay resulting in thirty-five deaths. The bridge
offered an estimated $30 million in damages, and repair costs to
le Summit Venture were estimated at $1 million.10The vessel,
er movements directed by a certificated and licensed member
f the Tampa Bay Pilots Association, had unexpectedly encoun-
sred high winds and heavy ruin during her transit of the chan-
el approaching the ill-fated bridge. The National Transporta-
on SaleLy Board (NTSB) identified three probable causes of
ie accident: the weather, “the failure of the National Weather
ervice to issue a severe weather warning for mariners, and the
lilure of the pilot to abandon the transit when visual and radar
ivigational references for the channel and the bridge were lost
i the heavy rain.”T7

A great deal of publicity surrounded the incident and subse-

ts. Tim most detailed nccoimts of the collision and its aftermath can he found in
m St Petersburg Times nnd Tlie Tampa Tribune newspapers beginning with the May
1980 editions. For a succinct, yet complete, presentation of these events, see J. Cur-
» ShvwaV (1080) (available in the Florida Collection of the University of South Florida
rary). Sec also Freighter rams Shyway, span falls into sea, 30 arc hilled, St. Petcrs-
fli Times, May 10, 1980, § L. at 1, col. |; 32 hilled as Ship Wrcchs Bridge in Florida,
V. Times, May 10, 1980, § 1, ut 1, col. 0; 32 Die in Turnpa Bay, New Orleans Times-
nyuiic/Slatcs-llum, May 10, 1980, § 1, at 1, col. 0. The National Transportation
luty Hoard (NTSB) issued a Marine Accident Report recounting und analyzing the
ident based on information gathered by a U.S. Coast Guard Marine Board of Investi-
ion and the NTSB in a ten-day public hearing. National T ransportation Sakety

n ULi.it Caihiieii Summit Venture, T ampa Bay, Fi.oiiida, May 9, 1980 (1981) [herein-
er cited as Maiiine Accident Report]. See also Gilbert, Anatomy of "Two Collisions,
iiceeiiings, OCt. 1980, ut 132, 131 (US Naval |n5t)

l(]. Maiiine Accident Report, supra nolu 15, at 1.

17, 1d The report lists two oilier factors that contributed lo the tragic loss of life:
u lack of a structural pier protection system which could have absorbed some of the
met force or redirected the vessel" and "the lack of a motorist warning system which
Id have wnrntakUie highway vehicle drivers of the danger ahead.” Id.
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quent investigations.18The public was shocked and outraged by
the needless loss of life, pressing for an explanation of how such
a disaster could occur and clamoring for a probe of the Florida
pilotage system.100n May 13, just four days after the accident,
the Coast Guard convened a Marine Board of Investigation in
Tampa. The public hearings lasted ten days and received thor-
ough press coverage.

Although this joint Coast Guard-NTSB investigation fixed
responsibility for (he collision, the Coast Guard, perceiving that
it had no jurisdiction, took no action against the pilot. The pilot
who was in charge of the Summit Venture at the time of the
accident held both a federal license and a harbor pilot’s license
issued to him pursuant to Florida slate regulation. The state li-
cense was temporarily suspended on June 17 by the Department
of Professional Regulation (DPR) under an emergency order. On
September 17, a Florida state court affirmed the DPR order, ob-
serving that “(tjhe order recited specific facts and reasons for
finding an immediate danger to the public health, safety, or wel-
fare necessitating the emergency suspension of [the pilot’s] li-
cense, as required by [Florida law].”2 A formal suspension and
revocation hearing was conducted by the DPR on October 20'as
required by section 120.60(7) of the Florida statutes.2l On
Christmas Eve, the bearing examiner appointed by the DPR an-
nounced his finding that the pilot was free of all fault in the
collision and recommended that the pilot’s license be restored,
presenting the pilot with an “early Christmas present.”2 In
March 1981, the full Slate Board of Pilot Commissioners voted
unanimously lo uphold the hearing examiner’s report.2Z State of-
ficials then abandoned any further attempts to discipline the pi-
lot, returning to him the harbor pilot’s license.2LA month later,

18. Gilbert, supra note 15, at 135.

19. See, e.g, The Aftermath, Tampa Tribune, May 11. 1980, at AG, col. 1 Horror,
Tampa Tribune, Muy 10, 1980, at A10, col. 1; The tragedy that was no accident, Tainpu
Tribune, May 10, 1980, at. A20, col. 2; The view from the tap: terror, Tninpn Tribune,
May 10, 1980, at A22, col. L Sec also J. CtnniS, supra note 15, at 28, 35.

20. terro v. Department of Professional Requlation, 388 So. 24 47, -18 (Fla. Dist.
Ct. Afp. 1980) (citing F1a. Stat. § 120.54(9)(n)(3? (1979)). _

2l Fra Stat. § 120.00(7) (1979), cited in l.crro v. Department of Professional
Regulation, 388 So. 2d '17, 18 n.2 (Fla. Dist. Cl. App. 1980). .

22. Pilot in Ship Crash Gets Goad News, New Orleans Times-Picayune/Stales-
[tem, Dec. 25, 1980, § 1, at 3, col. G

23. Pilot Board Finds l.crro Blameless, Tampa Tribune, Mar. 1, 1981, at Bg pPH L

21 lcrro Gets Deputy Pilot's License llach. Tampa Tribune. Mar 12, loBtffir 1)1,
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tho NTSB issued its report identifying pilot error as one of three
probable causes of the accident.B

CuasL Guard Impotence

The Marine Accident Report2onoted that, although the pi-
loL was licensed by the Coast Guard as a first-class pilot for |
Tampa Bay, he was also certified by the state as a Tampa Bay\
deputy pilot. The report further observed that the pilot "was >
operating under the authority of the Stale certificate at the time $
of the accident.”Z The report then succinctly outlined the 2
NTSB s interpretation of Coast Guard responsibility for pilotage A
regulation under the existing jurisprudence: .

A Tampa Bay pilot may hold both a Coast Guard license and a n
State license. A pilot serves under the authority of his Federal
license when piloting a U.S. vessel enrolled in coastwise trade;
when piloting foreign vessels or U.S. vessels engaged in foreign f
trade, the pilot server under the authority of his S'ate license.

The Coast Guard cannot act against a pilot’s Federal license

for wrongful acts committed as a Slate pilot, and the State
might not act against a pilot's State license for wrongful nets
committed as a Federal pilot.24

Although the NTSB identified the pilot’s negligence as one
factor in causing the collision,Zl the Coast Guard was frus-

col. .

25. Sufety Hoard Mantes Lems, Weather Data. Tampa Tribune, Apr. 8 1981. &t
m, CO|t ?; Hoard: Lerro's Decision Not Itcnsunnbte, Tampa Tribune, Apr. 11, 1981, »|

.cut L.

20. Maiiine Accident Retort, sop™ note 15,

21, 1d. ul H.

28. 1d at 20.

29. 1d. al -12 finding Grecited llte NTSB's conclusion that “(tjliu pilot's decision rt-
In attempt to navigate the SUMMIT VENTURE through the channel and under ito *#
Sunshine Skyway Bridge after visual and radar navigational references were lost 0.2 nmi a
west of buoy 2A was nut a reasonable und prudent decision” Id. at -10 (emphaj>a
Jidded). To ovoid unfairness lo the pilot of the Summit Venture, it should be stress'd
that one member of the NTSB agreed with the Florida Board's finding of no pilot fault-
Ilis concurring and dissenting statement related in pertinent part:

Although 1 concur with the majority in the basic thrust of the probable

cause. | must lake exce&tion to the finding of failure on the part of the pilot of

the SUMMIT VENTURE. After a careful review of the events of the day. |

don't feel we can hold the pilot responsible lo the degree implied in the ma|10r- 4

ity's probable cause. In retrospect, we can see that if he had taken another

course of action the tragedy mlﬂht have been averted. However, | feel he acted

Iin<Ja5 manner which accords with reasonable professional standards.
Id. a
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trated?® by its apparent inability to take any action against the
pilot because he was operating under the authority of his state
license.3L The frustration was evident in the report’s summation
of state authority:

The Floridu Board of Pilot Commissioners sets the re-
quirements for licensed State pilots and for certificated deputy
pilots, and has the authority lo discipline State pilots for
wrongful acts committed while piloting under the authority of
their Stale license. In its 5-year history before this accident,
th% 3Sltate Board had not disciplined a pilot for a wrongful
act.

In this context, it is not unexpected that one of the NTSB’s rec-
ommendations was to seek legislation that would permit "the
Coast Guard to act against a pilot’s Federal license for acts com-

30. Frustration over a seeming inability to discipline a pilot whom it deemed negli-
gent was not confined lo the Cousl Guard. Although the full State Board of Pilot Com-
missioners voted unanimously lo uphold the hearin? examiner's reﬂort finding the pilot
blameless, four of the six commissioners made it plain that they thought the pilot was
wrong in continuing the transit of the channel aid a fifth commissioner indicated his
agreement. They voiced "frustration ul their apparent impotence to strip [the pilot) of
his license to pilot ships on Tampa Buy." Pilot Hoard Finds Lerro Blameless, Tampa
Tribune, Mar. -t 1981, al Al, col. 1. Tho Board frit compelled lo raLify the hearin%q of-
ficer's findings. 1d. col. 2. Holm Grilfen, assistant ullorney general of Florida and legul
adviser to the Board, observed: "It's the hearing officer's prerogative [sic] to make a
decision. li doesn't matter wliul you thins of that decision." 1d. col. 4. Not surprisingly,
the DPR’s attorney disagreed with the 'egul advice given the Board. Id.

31, Finding 17 in the “Conclusions™ section of the rePort observes that "[t)lie
Coast Guard cannot act against the Federal license of a pilot for wrongful ucls commit-
ted while serving under the authority of a State license." Maiiine Accident Redout,
supra note 15, at <U In discussing 'Pilotage Authority," the NTSB authors write:

The existing Stole and Federal laws pertaining to Tampa Bay and other
pilotage services allow a pilot who holds hoth licenses o operate under the

authority of either, but not both at the same time. If a Coast Guard revokes a

pilot's Federal license, this will not necessarily prevent him from piloting ves-

sels under his State license; the converse is also true. This condition can limit

the Coast Guard's jurisdiction in setting the qualifications fur obtaining a pi-

lot's license and in initiation remedial action for suspending or revolting a

pilot's licenses.

Id. at 37 (emphasis added). _

32. 1d. at 20 (emphasis added). There had been 239 cases before the Florida Board
of Pilot Commissioners during the five-year period immediately preceding the Sunshine
Skyway incident with not a single incidence of disciplinary action against a pilot. Hoard:
Lerro's Decision Not Iteasonabte, Tampa Tribune, Apr. 11, 1981, at B2, cols. 1-2. One
report noted that Tampa, the husiest port in the stale, experienced more nautical mis-
hops— 120 of the 239—from 1975 to 1980 than all the other ports in the Stulc of Florida
%ogmbir?e?. Legislator ashs probe O harbor pilot setup, Tampa Tribune, May 10, 1980, at

, col. 1.
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milted while serving under the authority of his State license.”3

Tub Development ok the Statutory and Judicial Foundation
ok Concurrent Federal and State Pilotage

The Supreme Court has recognized that “[p]ilots are . . .
indispensable cogs in the transportation system of every mari-
time economy."a They are called upon to guide vessels through
the maze of local navigation hazards— a special skill. Conse-
quently, a pilot, in exercising his skill, is held to the high stan-
dard of care articulated by Dean Prosser: “[Tjhose who under-
take any work calling for special skill . . . are required not only
to exercise reasonable care in what they do, but also to possess a
standard minimum of special knowledge and ability."& In Atlee
u. Packet Co.,®a case involving the night-time collision of a pi-
lot-directed barge with an unlighted stone pier, Justice Miller
observed that the “standard minimum of special knowledge and
ability” for a pilot of a river steamer and a harbor pilot alike
includes a “personal knowledge of the topography through which
he steers his vessel."37 A compulsory pilot38is held to an excep-

33. Maiiine Accident Report, supra note 15, at -13 Tlie NTSU hastened to add

that “ (tjhis need not reduce the State's authority in the area of pilota(je.” 1d. at 37. This
qualification is nut a neccssnry constitutional or statutory prerequisite for congressional
action; rather, it is an indication of the NTSB's recognition of the political sensitivities
involved in just such a legislative attempt.
31 Jackson v. Murine Exr)loratilon Co., 583 F.2d 1330, 1339 (5th Cir. 1978) (quot-
ing Kolch v. Board of River Pilot Coimn'rs, 330 U.S. 552 (19-17)). "A pilot is as much a
part 0f the commercial marine iis the hull of the sh|g and the helm b% which it is guided
.. .."th parte McNiel, 80 U.S. (13 Wall.) 230, 238 (1871). "Pilots hold a unique posi-
tion in the maritime world” because they possess a special skill which sub&ectst emtoa
high standard of care. Uisso v. Inland Waterways Corp., 3-19 U.S. 85, 93-9-1 (1955).

35. W. Prosser, Law ok Touts § 32, at 161 (-lilt ed. 1971).

31 83US. (21 Wall) 389 (1875).

31 1< ul 396. Justice Miller articulated more completely the standard of knowl-
edge required of a river pilot;

In the long course of a thousand miles in one of these rivers, he must he famil-

iar with the appearance of the shore on each side of the river as he goes along.

Its banks, towns, its landings, its hou-es nnd trees, and its openings between

trees, are all landmarks by which he steers his vessel. The compass is of little

use to him. lie must know where the navigable channel is, in its relation to uil

these external objects, especiaIIP/ in the night, lie must also be familiar with all

dangers that are permanently located in the course of the river, as sand-bars,
snags, sunken rocks or trees, or ahandoned vessels or barges. All of this he
must know and remember and avoid. To do this he must be constantly in-
formed of changes in the current of the river, of sand-bars newly made, of logs
or snags, - other objects newly presented, against which his vessel might be
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tionally high standard of care and may be charged with the
knowledge of a local condition as a matter of law.3The exten-
sive system of state and federal regulation comports with the
standard against which pilot conduct is measured. The existing
pilotage regulations attempt to give effect to this standard of
care.

The Antecedents of Pilotage Regulation

Pilotage regulation has a venerable heritage and a persistent
purpose. In Ex parte McNiel,4 Justice Swayne traced compul-
sory pilotage laws to the ancient Roman law.3L The endurance of
pilotage regulation is reflected in his discussion of compulsory
pilotage laws in the Hanseatic ordinances (1457), sixteenth-cen-
tury Swedish maritime law, the Netherlands’ maritime code of
the Pays Bas, and the maritime law of seventeenth-century
France and England.3 Regulation in the form of sanctions
against negligent pilots was not. foreign to these comprehensive
pilot regulatory schemes. For example, Professor Parks recounts
the English case of Re Rumney and Wood3in which the Presi-
dent. of the Admiralty Court found a pair of pilots negligent for
permitting their vessels to go aground and imperil the safety of
life and property. The transgressors were imprisoned for a year
and forbidden from piloting ships ever again— a sentence which,
“by today’s standards, was exceedingly severe.” B

Id. For more recent articulations of the standard for gilots, see, for example, Transorient
Navigators Co., S.A. v. M/S Southwiml, 71-1 F,2d 1358 (5th Cir. 1983&; Bunge Corg. v. M/
V Furness Bridge, 558 F.2d 79U (5Ih Cir.), rcli)» denied en banc. 50-1 F.2d 97 (5h Cir.
1977%, cert, denied, -135 U.S. 021 (1978). i , o

8. Pilotage is "compulsory" when u statute imposes a fine or imprisonment on the
owners of ships that foil to lake a pilot. Ci. Gii.moiik & C. Biack, supra note 11, § 7-16,
nt 520. see Anderson v. Pacific Coost S.S. Co., 225 U.S. 187 (19123; Homer Rnmsdell
Transp. Co. v. Compngnic Generate Transallnnlique, 182 U.S. -108 (1901); The China, 7-1
U.s. g Wall.) 53 (1869), , ,

39, Bunge Corp. v. M/V Furness Bridge, 558 F.2d 790, 798-99 & n.6 (5th Cir.) reh'n
denied en bunc, 56-1 F.2d 97 gSth Cir. 1977), eurl denied. -135 U.S. 92-1 (1978).

0. 80 U.S (13 Wall.) 236 (1871). For u discussion of this ease, see infra text uc-
rumpunying notes 8-1-87. .

oI.” 80 U.S. (13 Wall.) 230, 239 (1871) (citing Dm. .Just. 19.2). See a/s0 E. CLOTHIER
& W. Lowe, supra note 3, at 16-1-65.

o 80 US. (13 Wall) 236. 239 (1871).

-13. A Paiiks, supra note .1, ut 1003 (citing Re Kumuey and Wood, Act Book, No.
128, Aug. 1, 1511 (p. 213, Vol. |, Select Pleas in the Court of Admiralty, A.l). 1390-1-10-1
and A.D. 1527-15-15, Selden SocietyL). .

L 1d. ul 1001, Professor Parks excerpted the court's language condemning the
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The late seventeenth century witnessed the beginnings of
state pilotage in America.'5 The colonial commercial establish-
ment, which became increasingly dependent on maritime activ-
ity,'0O quickly perceived the need for pilotage regulation. In the

And | dismiss, absolve, nnJ discharge you and uni'll of you being umvurtliy,
unfit, unskilful, inexperienced, lazy, negligent und cureless men from the
charge, enre, nnd practice of conducting, commanding, and piloting uuy ships
whatsoever us well from any ports whatsoever within this famous realm of

] England us tu ports over the suns . ...
Id.
The curly enactments of pilotage requlation reflect a similar severity in sanctioning
pilots for negligent conduct. Article XX111 of the Hull of Oleron provided:

If a Pilot undertakes the conduct of a vessel, . . . und fail of his Duly therein,

so us the Vessel miscarry by renson of his Iguorunce in whut he underlouk, and

the Merchants Sustain Damage thereby, he shall be Obligated to make full

Satisfaction for the same, if he has wherewithal und if not lose his Heud.
Is. Clothier & W, Lowe, supra note 3, ut 1GG (quoting J. Alexander, A General Trea-
tise ok the Dominion of the Sea and a Complete Body ok the Sea Laws 151 (2d ed.
1709)). Article XXV prohibited and prescribed punishments for conspiring tu destroy
ships und their cargo so ns to enrich the local lords, salvers, merchants, mariners, und
pilots. Whereas these conspirators were to be "Accursed und Excommunicated and pun-
ished ns Robbers und Thieves," pilots were allotted a special punishment.

[AJII false and treacherous Pilots shall be condemned to sulfur a most vigorous

and unmerciful duulh; und high Ciibbets (a kind of gallows) shall be erected for

them in the same Place, or as nigh as conveniently may be, where they so

guided und bruughl any Ship or Vessel to Ruin us aforesaid, und thereon these
accursed Pilots are with Ignominy und much Shame to end their Days; which

said Gibbets urc to abide and remain tu succeeding Ages on that Place, as a

visible Caution to other Ships that afterwards shall sail thereby.

E. Clothier & W. Lowe, supra note 3, at 107 (quoting J. Alexander, supra, at 132-53).

England’s lllaclt Moult of the Admiralty was no less severe in permitting u ship's
company, whose vessel had been “placed in peril* by a pilot unfamiliar with lucul waters,
lo “cause (the pilot's) head to be cut olf." E. Clothier & W, Lowe, supra note 3, at 168
(citing The Customs ok the Sea—The Ui.ack Book ok the Admirality npp., pt. 3 (T.
Twiss ed. 187-1)).

Article XXVII of the llanseatic ordinances read: "He who shall be found incapable
of discharging lus duty us u pilot or murincr, for which he has received his wages, shall
forfeit al! that was promised him, und be besides punished according to his demerit." E,
Clothier & W. Lowe, supra note 3, at 171 (quoting J. Alexander, supra, nt 198). One
need not long ponder the fate of a pilot whose inability led to the loss of ship, cargo, or
men.

One of the fifty-four sections that made up the Sea Laws of Prance, promulgated in
1681, was devoted entirely to pilotage. The lust article uddresscd pilot sanctions:

A Pilot that ignorantly runs a Ship uground, shall lie whipped by the
Hand of the Hungmu.i, and for ever depriv'd of his employment; and ns for
such us maliciously and designedly run u Ship upon a Rock or Bank, or Shore,
he shall be punished with Dculh, and his Body hung up upon a Mast that shall
bn planted near the Place of the Shipwreck.

E. Clothier & W. Lowe, supra note 3, at 173 (quoting J. Alexander, supra, at 343).

45. E. Clothier & W. Lowe, supra note 'J, at 5.

JIG See generally S. Moiiison, The Maritime History ok Massachusetts (1921).
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11560s, the Virginia House of Burgesses enacted a series of regu-
lations intended to eliminate incompetent pilotage and disrup-
tive, competitive practices among those proffering their services
as pilots.'7By 1775, Virginia had enacted a broad scheme of pi-
lotage regulation.'8 The Pennsylvania Legislature had estab-
lished a similar scheme it. 1766 and 1767." The earliest identi-
fied compulsory pilotage statute in the United Slates was a
Massachusetts law enacted in 1788.9 “Pilot laws existed in sev-
eral of the States [when ihe Constitution took effect in March of
178S], and were subsequently enacted in others."51 The fate of
these laws under the nascent federalist system awaited congres-

sional action.

In striking the balance of power br /een the states and the
national government under the federalist structure, the first
Congress was faced with the task of demarcating authority over
the subject of pilotage. In 1789, Congress enacted a statute pro-
viding that pilots should continue to be regulated under existing
or subsequently enacted state pilotage schemes “until further
legislative provision shall be made by Congress.”® Justice
Swayne in Ex parte McNiel was convinced that the Act clearly
evinced Congress' belief that the states had the power to enact
pilotage regulations.®2 Whatever else was intended by the 1789

D. Ruhertson, Admiralty and Kedkiiaiism G5-103 (1970).

17. E. Clothier & W. Lowe, supra nolo 3, at 9-!l) (quoting 18 Mil Hist. Mao.
111-12 (1953)).

«18 Id. ut 10 (quoting 48 Mo. Hist. Mao. 112 (1953)).

w9 Id. at 107 (citing Pennsylvania Acts of Pel). 8, 17GG onil May 20, 1767).

50. Mass, Laws clt. 13 (1783), cited in Ex parte McNiel, 80 U.S. (13 Wall.) 238, 239
(1871), and .lucksun v. Marine Exploration Co., 583 F.4il 1336, 1339 & ii-l (5lli Cir.
1978).

51. Ex parte McNiel, 80 U.S. (13 Wall.) 236, 241 (1871).

52. Act of Aug. 7, 1789, ch. !), § 4, 1 Stat. 53, 54 (current version ut -IGU.S.C.A. §
8501 (West Supp. 1983)). The Act roads in pertinent part:

That all pilots in the bays, inlets, rivers, harbors and ports of the United

States, shall continue to be regulated io confurmity with the existing laws of

the Slates respectively wherein such pilots may be, or with such laws us tim

Stales may respectively hereafter enact for the purpose, until further legisla-

tive provision shall be made by Congress.

53. 80 U.S. (13 Wall.) at 241. It will become evident in the discussion of Cooley v.
Board of Wardens, 53 U.S. (12 How.) 299 (1851), infra pp. 1473-75, timt the understand-
ing uf the framers of the Constitution must have been that the states Imd r dud their
power to rcguluie pilotage to the national guv, ml which, in turn, through the Act of
1789 or, in the absence of asserting its power | dale pilotage, retroceded the power
lo the slates. This view follows from the premise .oil “the power to rcgolutc- commerce
(under the U.S. Constitution article I, section 8, clause 3) includes the regulation of nuvi-
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statute, tlie predominant view of its effect, and the interpreta-
tion of its existing descendant statute,M is that the system of
federal-state regulation of pilotage is only concurrent to the ex-
tent that Congress acts in a positive manner pursuant Lo its
commerce power to regulate pilotage.®

During the period from 1812 to 1849, general efforts were
made to provide for greater security at sea.ddOne such effort was
the Act of 1837, which provided that a vessel transiting waters
that form a boundary between two states may employ a pilot
from either state.0r The statute encouraged the utilization of pi-
lotage services by providing shipowners the choice of pilot when
a more restrietivi statute might have achieved a more limited
compliance. To further encourage safe navigation, several states
enacted half-pilotage laws5 which required vessels that refused
pilotage services to pay half the cost of such services.®The offer
to perform, plus the ability to perform, amounted to a legal per-
formance albeit at half the cost.@The purposes of the half-pilot-
age laws were to provide an incentive for vessels to take on per-
sons skilled in directing ships into and out of port and to ensure
that local pilots received some measure of compensation for

'vion.” Cooley, 53 U.S. (12 How.) at 315. Suit also Gibbons v, Ogden. 22 U.S. (9 Wheat.)
210 (182-1) (commerce clause gave Congress the power to regulate navigation on naviga-
ble waters of the United Stales).

g% -16 U.S.C.A. §8501 (West Supp. 1983) (formerly 4G U.S.C. § 211 (197G)>.

The first Congress in 1789 obviously felt that until further action ions taken, it

was the better part of wisdom lo leave the regulation of local pilotage grounds

to the various stales since different situations existed with respect to the vari-

ous states in relation to their respective harbors, ports und waters.

A. f'Aiiiis, supra note 3, at 1012 (emphasis added). It is clear, however, that, under the
supremacy clause, federalenactments in the pilotage urea which are in conilict with slate
laws would preempt the latter. U.S. Const, art. IV, cl. 2. see Silkwood v. Kerr-McGcee
Corp., 101 S. Cl. G15 1198-12; Huy v. Atlantic Richfield Co., 41S U.S. 151 (1977); Rice v.
Sante I'e Elevator Corp., 331 U.S. 218 (19-17).

5G. A. Panics, supra note 3, ut 101-1

57. Actuf Mar. 2, 1837, ch. 22, 5 Stat. 153 (current version at 1G U.S.C.A. §850l(b)
(West Supp. 1983)).

58. Counsel for the Hoard of Wardens of the Port of Philadelphia cited to the hulf-
piloingc laws of Alabama, Delaware, Geor%ia, Louisiana, Maryland, Massachusetts, New
Jersey, New York, Nurlh Carolina, Pennsg vania, South Curulina, and Virginia. Cooley v.
Hoard of Wardens, 63 I'  '12 How.) 299, 308 (1851).

59. Sec id. al 311 See also G. Gitmoiik & C. Black, supra note 11,8 7-16, Ut
620; Black's Law Picttonauy G13 (rev. 5th ed. 1979).

10 Cooley v. Hoard of Wardens, 53 U.S. (12 Hmv.) 299, 312 (1851).
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their readiness to perform their trade.Q

In 1851, the Supreme Court rendered its landmark decision
in Cooley u. Board of Wardens of P hiladelphiaholding inter
alia that Congress’ power to regulate commerce, including the
regulation of navigation and pilotage, does not preclude the
states from enacting any laws regulating commerce. The Court
upheld a Pennsylvania half-pilotage statute covering the Port of
Philadelphia. The Cooley doctrine permitted states “to regulate
those aspects of interstate and foreign commerce so local in
character as to demand diverse treatment, while Congress alone
[could] regulate those aspects of interstate and foreign com-
merce so national in character t». ,,a single, uniform rule is nec-
essary.”® Significantly, in holding that pilotage regulation was
indeed local and thereby within the power of state legislatures
to effect, Justice Curtis relied upon the Act of 1789 authorizing
state regulation of pilotage in the absence of congressional

enactment.9

Gl. 1d. The laws may be viewed as protectionist in at least three ways. First, the
laws protected the existence of a professional pilot guild br forcin% shipowners to pay for
services they chose not to utilize. The failure to do so would have led to a greater compe-
tition among pilots when their services were requested. In uddilion, without a measure of
compensation, fewer skilled mariners would have been attracted to the pilot trade. Sec-
ond, certain local industries may have been exempt from half-pilotage. This wus true of
the coal industry under the Pennsylvania statute al issue in Cooley. 1d. ul 3-L Third, a
preference may have been given to the ports of one state over those of another. Such a
preferencelz éaé%o constituted a part of the pertinent Pennsylvania statute at issue in Coo-
lcy. Id. U .

62. 53 U.S. (12 How.) 299 (1851). For a complete discussion of Cooley and its im-
puct upon the subsequent interpretation of lhe interface between state and national
power, see L. T iudk, American Constitutional Law §j 6-% 6-12, G-25, at 32-1-2G, 3-10-42,
386 89 (1978%._ . .

63. L. Titrut; supra note 62. § 61, ul 31 (emphasis in the original).
64. 53 US. (12 HOW.% at 315. see also L. Taint:, supra note 62, § 61, al 324. Be-
cause the Court relied on the legislative intent behind u 1789 statute, its 1851 chuructcri-
Eation of pilotage ns local in nature raises the following guestlon: can subsequent devel-
opments in the field uf maritime commerce in the United States render previously local
pllotac_ie_national in character, or is pilotage in U.S. ports characterized us local in
perpeluily based on the state of U.S. muritimc commerce in 1789 One may legitimately
question whether the resolution of this problem matters in the light of subsequent inter-
Eretatlons of the commerce clause und their elfect on federal-state relations. sec, e.g.,
aymond Motor Trunsp., Inc. v. Rice, 434 U.S. 429 (1978); Pike v. Bruce Church, Inc.,
397 U.S. 137 (1970); Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440 (1960);
Bibh v. Nuvojo Freight Lines, 359 U.S. 520 (1959); California v. Zook, 336 U.S. 725
(1949); Southern Pnc. Co. v. Arizona, 325 U.S. 7CL (1945). Clearly, the characterization
muttered to the Ninth Circuit in Soriano v. United States, 494 F.2d 681, 684 (9th Cir.
197-1), the leading case discussing the Coast Guard's authority to act against pilot li-
censes in suspension und revocation proceedings. rdftk



TULANE LAW REVIEW [VOI 58

In August 1852, shortly after Cooley was decided, Congress
enacted amendments*5to the federal pilotage regulatory scheme,
"supplanting] the states’ individual control over the piloting
and engineering of steam vessels with a system of federal inspec-
tion and federally qualified pilots and engineers.”"0The Act ap-
plied to both registered and enrolled vessels.*7

Subsection 9 of section 9 of the 1852 statute delineated the
authority of the federal board to revoke a pilot’s license "upon
proof of negligence, unskillfulness, or inattention to the duties of
the station.”*8The subsection then outlined an appeal procedure
for “wronged” pilots. Subsection 13 of section 9 vested in a
board of inspectors the power to summon and examine pilots
preparatory to the suspension or revocation of their licenses.**
Had Congress acted positively and within its power to make ex-
clusive the federal regulation of pilotage? Did the 1852 amend-
ments effectively overrule Cooley in its more limited application
to pilotage regulations?@ The broad coverage of the Act makes

G5 Ael of Aug. 30, 1852, ch. 100, 10 Stai. Gl (current version at -G U.S.C.A 58
6101, G301, G;103-6307, 7101, 710G, 7701-7703, 7705 (West Supp. 1083)). In Steamship Co.
v. Jolill'c, GJ U.S. (2 Wall.) .150, -170 (1861), dissenting Justice Miller observed: "Unques-
tionably, Congress intended |by the 1852 Act) to supply ,hnt very system (of pilotage|
which the Supremo Court (in Cooley| had intimated w«s needed, und wits in the power
of Congress to provide."

GG Dietze v. Siler, 111 F. Supp. 1105, 1110 (I5.D. Lu. 197G).

G7. The Act, entitled, “z\n Act lo provide for the T.>tler Security of the Lives of
Passengers on board on vessels propelled in whole or in .)«» by steam , . . provided in
pertinent part;

(Insteud of the present system of pilotage on (steamers carrying passengers]

. . . the following regulations shall be observed . . .

Whenever any person claiming to be a skilful pilot for nny such vessel
shall oircr himself for a license, the said board shall make diligent inquiry as to
his character und merits; and if satisfied that he possesses the requisite skill,
and is trustworthy ur :l faithful, they shall give him a certificate to that effect,
licensing him for one year to be a pilot of nny such vessels within the limit

prescribed in the certificate; but the license of any . . . pilot may be revoked
upon proof of negligence, unskilfulness, or inattention to the duties of the sta-
tion . ...

Act or Aug. 30, 1852, ch. 10G § 9(9), 10 Sint GlI, Gr.

(18  Id This paragraph of section 9 is the antecedent of -IG U.S.C.A. 887101, 7703
(West Supp. 1983V

(19Act of Aug. 30, 1852, ch. 10G, § 9(13), 10 Stat. GI, & (current version at 4G
U.S.C.A. 887701-7703. 7705 (West Supp. 1983)).

70. Various lower courts answered both questions in the affirmative, at least as to
the types of vessels covered by the Act. Sue, e.g.. The Panama, 10 P. Cus. 10& (D. Ore.
1861) (No. 10,702).
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comprehensible Professor Parks’ view that "[t]he status of state
pilotage acts— and in fact the entire system of state pilot-
age— was seriously threatened and in a state of hiatus from 1852
until [the repeal of ihe 1852 amendments in] 1871.”7L Arguably,
then, the 1852 Act had transformed a concurrent system of pi-
lotage regulation into one exclusively federal.

The Supreme Court gave short shrift to this argument in its
1864 Steamship Company u. Joliffe decision.721n 1861, the Cali-
fornia Legislature passed a set of pilotage regulations for the
Port of San Francisco, including authorization for the licensing
of local pilots by a board of commissioners and the determina-
tion of pilotage fees. The state statute came under direct attack
in Joliffe. The pilot, whose proffered services were refused by
the defendant’s vessel, was claiming half-pilotage; the defendant
steamship company contended that the 1852 Act preempted
California’s power to regulale pilotage. In upholding the Califor-
nia statute, Justice Field determined that the congressional in-
tent underlying the 1852 Act was limited to the regulation of
pilots on “steamers on the voyage, and not to port pilots.”73Jus-
tice Field reasoned that the Act “was not directed Lo the remedy
of any evils of the local pilot system.”4 The Joliffe decision ef-
fectively reinstated the dichotomy of federal-state regulation of
pilotage on enrolled as contrasted with registered or foreign

vessels.

The reasoning of the 4-3 Joliffe decision is subject to some

71. A paiws, supra note 3, at 1013.

72. @ US. (2 Wall.) -150 (18(1.12).

73. 1d. at -161 In the opinion, Justicel-ield setout the twodilierent meanings of
"pilot": first, one engaged to guide vessels intoand outof port through local nuvigalionu!
hazards; and, second, one engaged to direct the movements of u vessel throughout the
course of her voyage. He then posited that the language employed in the statute—"a
vessel leaving her port," "deprived uf their services on her voyage," und "pilots . . .
belonging to the vessels on which they are employed"—was not appropriate to describe
the temporary nature of u local or purt pilot's uliiliulion with a vessel. Id. ul -1G1-62
(emphasis added).

71 In finding that the wording of section 9 displaced various state provisions for
the inspection of steamers und their equipment, Justice Field noted:

If the section bud also been directed against the law recognizing Stnte regula-

tions in respect to port pilotage, the intention of Congress in that respect

would undoubtedly have been expressed with equal dearness, and not left to

be implied from the use of an indefinite nnd ambiguous term.

Id. at. «162-63.
75. See Dietze v. Siler, 111 F. Supp. 1105, 1111) n.8 (li.D. 1ai"STG).
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question. The dissent viewed Congress’ intent in enacting the
1852 Act to be exactly what the Act said it was— the displace-
ment of the existing system of pilotage with a federal system.B
Rejecting the Court’s distinction between the regulation of voy-

‘'under the control and direction of pilots licensed” by federal in-
spectors of steam vessels.7' Following in the wake of the Joliffe
+decision, which had undermined Congress’ previous attempt to

age pilots and that of port pilots, Justice Miller wrote:

All the other regulations of commerce extend to the ports, and
they are emphatically the Lheatre where commercial regula-
tions are most needed, and where Congress has oftenest exer-
cised its power to regulate commerce. As to the services usually
rendered by these pilots, if they are more difficult and require
a higher degree of skill than others, there would seem to be the
greater necessity why they should be thoroughly examined and
licensed by the proper authority, and also why they should be
under the control of proper officera, and subjected to laws and
rules calculated to compel a strict performance of their du-
ties. Al! these are well provided for in the act of Congress.7/

Despite Ju Miller’s forceful dissent, Joliffe effectively emas-
culated the i852 Act’s scheme of federal pilotage regulation.®

In 1866, an act was passed by Congress that once again
threatened to drastically alter the state pilotage system. The
statute required that every seagoing vessel subject to the naviga-
tion laws of the United States and underway on the navigable
waters of the United States, excepting the high seas, should “be

70. To this ell'ect, Justice Miller reasoned:
[Nt was [the system uf stale pilotage regulation] which was lo he superseded,
and the one provided in the net of Congress introduced in its slcud. This idea
derives support from the significant fact thul (the Cunlcy decision), holding
that the Statu regulations wore in force because no system hud been udoplcd
by Congress, was made in tho winter of 1851-2; and this act, which provides
such u system, was passed by Congress, August 30th, 1852. Unquestionably,

Congress intended to supply that very system which the Supreme Court had

intimated was needed, nnd was in the power of Congress to provide.
00 U.S. (2 wall)) ut .170.

Congressional responses lo Supreme Court invitations to net are us prevalent in ad-
miralty law as in other areas of the law. for example, the 1972 amendments lo the Long-
shoremen's und Harbor Workers’ Compensation Act were enacted partly in response to
Justice White’s suggestion that "|t|he invitation to move [the Jensen line) Inndward
must he addressed to Congress, not to this Court.” Nneiremn Operating Co. v. Johnson,
39d U.S. 212. 221 (1909) (referring to the jurisdiclionul line delineated by Southern Pac.
Co. v. Jensen, 211 U.S. 205 (1917)). Hence, Justice Miller's suggestion that Congress had
acted in 1852 to provide u federal system ot pilotage regulation is certainly not
unreasonable.

77. fit) U.S. (2 Wall.) at .171-72 (emphasis added).

78. Cf. 10 Clothier Hi W. Lowe, supra note 3, ul 111.

assert federal control in the pilotage area, the requirement of the
1866 Act that pilots be federally licensed when serving in U.S.
waters should be read as statutorily overturning Lhe Joliffe deci-
sion.& One authority commented that “(wjhile the purpose of
suMli legislation appears to have been strengthening the safety
provisions with respect to steam vessels, the net effect was that
state pilotage was doomed.”8 The very next year, however, Con-
gress added a proviso to the 1866 statutory language that noth-
ing in the Act should be read to preclude states from enacting
compulsory pilotage statutes.& The seven-month period from
July 1866 to February 1867 represented a hiatus in the efficacy
of state pilotage systems; only federal legislation had remained
in effect to regulate pilotage.&8

In Ex parte M c N iel,the Supreme Court ensured the con-
tinued viability of state regulatory systems by construing the
1867 proviso to reinstate the voyage pilot/port pilot distinc-
tion.8The Court upheld the claim of a New York-licensed pilot
for half-pilotage. Justice Svvayne reaffirmed the Cooley doctrine
that state regulation of pilotage was constitutionally permissible
when Congress has not acted to supersede it. He reviewed con-
gressional legislation in the pilotage area, including the Act of
1866 and the 1867 proviso, and concluded that, although Con-
gress had plenary power over the subject, it had not acted to
preempt the state statutes.8

A later Court nolLed that, with Lhe 1867 proviso, “[L]he ex-
isting slate laws respecting port pilotage again became opera-

79. Act of July 25, 18111, ch. 231, 59, H Slut. 227, 228.

80. It bus been suggested, however, that "Congress did not intend to achieve the
adverse effects upon slate pilotage systems which resulted from the language of the act,”
rather, the purpose of the legislation appears to have been directed to a strengthening of
the safety of sleam-vessel navigation. E. Clothier & W. Lowe, supra note 3, ul 113.

81. A Parks, supra note 3, at 1013-1-1.

82. Act of Feb. 25, 1807, ch. 83, § 9. 11 Stat. .111, 111-12.

83. Sec E. Clothier & W. Lowe, supra note 3, at 113-M.

81 80 U.S. (13 Wall.) 23G (1872).

85. See alsu Henderson v. Spolford, 59 N.Y. 131 (1871), Board of Comm’ra of Pi-
lots v. Pucilic Mail S.S. Co., 52 N.Y. 009 (1873); Slurgis v. Spolford, 15 N.Y. .MG (1871).

80. 80 U.S. (13 Wall.) at 2-12. See ulsu Wilson v. McNamee, 102 U.S~Sft (1880).

w
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live.”8& Although Lhe Ex parte McNiel Court interpreted the
proviso as resurrecting the Joliffe distinction between voyage
and port pilots, the Court could have construed it to provide
truly concurrent federal and state jurisdiction over pilot licen-
sure. Such a construction would suggest that, whereas all vessels
navigating U.S. waters were required by both the 186G Act and
the 1867 proviso to carry federally licensed pilots, these same
vessels would be required to engage the services of a state-li-
censed pilot when entering or leaving a port situated in that
state. A state-licensed pilot could carry a federal license obviat-
ing the need to employ the services of two pilots. In contrast to
the Ex parte McNiel rationale, however, this construction of the
concurrent regulation facilitated by the 1866 Act would allow ac-
tion by federal inspectors against a negligent pilot’s federal li-
cense and would allow state governments or their authorized
agents, usually licensing boards, to take action against the pilot’s
state license. The state would be permitted to act only against
the state license and then only when the pilot performed the
negligent acts while piloting under the authority of his state li-
cense. In contrast, the federal inspectors could institute actions
against a pilot’s federal license whether the pilot was acting
under the authority of his federal license or his state license.
Under this construction, Congress, in passing the 1866 Act, took
no power away from the states but merely authorized federal ac-
tion against a negligent pilot’s federal license. Thus, although
the 1867 proviso did indeed make operative the state statutory
scheme of porl pilotage, it was given too broad a reading by the
Ex parte McNiel Court.

Congress acted in 1871 to resolve the confusion about fed-
eral and state jurisdictio . over pilotage, repealing the 1852 and
1866 Acts and establishing a new federal system of pilotage reg-
ulation.8The Act of 1871 bears a substantial resemblance to the
present law governing pilotage in the federal sector. Section 18
precursor of 16 U.S.C. 8 7703, granted federal inspectors licens-
ing authority and provided that "such license shall be suspended
or revoked upon satisfactory evidence of negligence, unskillful-
ness, or inattention to the duties of [the pilot’s] station, or for
intemperance, or the wilful violation of any provision of this

87. Anderson v. Pacific Const S.S. Co., 225 U.S. 187, 1U7 (1913).
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net."8) Section 19, precursor of 46 U.S.C. § 6301, vested boards
of inspectors with the authority to “investigate all acts of incom-
petency or misconduct committed by any such licensed officer
while acting under the authority of his license.”10 The section
outlined Lhe procedure leading to suspension or revocation of
the license. Section 51, precursor of 46 U.S.C. 8§ 8501(c) and
8502, provided in a positive manner that coastwise seagoing ves-
sels and vessels nat igating the Great Lakes were required to be
under the control of federally licensed pilots. Additionally,

nothing in this act shall be construed to annul or alfect any
regulation established by the laws of any State requiring ves-
sels entering or leaving a port in any such State, other than
coastwise steam-vessels, to take a pilot duly licensed, or au-
thorized by the laws of such State, or of a State situate [sic]
upon the waters of such State.@

Although the Supreme Court was called upon to review the
subject of pilotage in several casesO* following the enactment of
the 1871 Act, not until 1912 did the Cou»-t examine the Act’s
effect on the system of state and federal pilotage regulation.@In
Andei son u. Pacific Coast Steamship Co.,04 the Court held that
the 1871 Act did not free vessels sailing under register from lia-
bility for pilotage fees under California’s compulsory pilutage
statute. Writing for the Court, Justice (later Chief Justice)
Hughes construed section 51 of the 1871 Act as mandating the
use of federal pilots on coastwise seagoing steam vessels which

89. Id. § 18 (current version at -Id U.S.C.A. § 7703 (West Supp. 1983)).

90. Id. & 19 (emphasis added) (current version at .Id U.S.C.A. § 8301 (West Supp.
1983)).

S)))l Id. § 51 (current version ut JGU.S.C.A. 88 8501(c), 8502 (West Supp. 1983)),

92. Thompson v. Darden, 198 U.S. 310 (1905); Olsen v. Smith, 195 U.S. 332 (1904);
Wilson v. McNmnec, 102 U.S. 572 (1180).

93. During the period from 1871 to 1912, there Were strong movements made in
Congress to displuce the existing system of stulo pilotage. Some uf these proposals in-
cluded the complete federulization of pilotage regulation. Each of these proposals wus
defeated largely because of the ellbrts of the newly organized American Pilots' Associa-
31-32, 36, 38-39, 43-64. Cuptoins Clothier nnd Lowe suggest that the real motive behind
the "anti-pilotage" hills was "thut some of the principal navigation companies of New
England, enjoying a rather lucrative trade with the southern slates, sought to ovoid pi-
lotage fees levied under the (compulsory pilotage] laws of the South Atlantic states.” Id.
at 46.

94. 225 U.S. 187 (1912) In Anderson, the Supreme Court answered four certified
o.Mistions submitted by the Ninth Circuit concerning the eirect of the 1871 Act on the
Californio system of pilotage regulation. Id. ul 193-91.
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were enrolled or licensed; in contrast, coastwise seagoing steam
vessels sailing under register were not covered by the section,
but were subject to state law in the area of port pilotage."5 In
adhering to the dichotomy of regulation between federal (en-
rolled vessels) and state (registered or foreign vessels) authori-
ties, Justice Hughes viewed the Act of 1871 as buttressing the
traditional view that states could regulate port pilotage unless
Congress acted to displace their authority." He concluded that
"[wjhether or not it is wise to establish Federal rules as to port
pilotage for the registered vessels exempted from this regulation
is a question for Congress to determine."7 Seventy years have
passed since Justice Hughes placed the onus of revision of the
port pilotage laws on Congress and, with but minor revision and
recodification, no substantial change has been effected."

The Statutory Framework

With two exceptions, the existing statutory framework of
Title 46 provides that pilots of enrolled vessels are subject to
federal regulation whereas pilots of foreign vessels or vessels
sailing under register are subject to state regulation, Section
8501(a) continues state pilotage regulation in all areas in which
Congress does not make alternative provision." The Coast
Guard is empowered to license qualifying pilots for a term of
five years but subject lo the proviso that the license would be
suspended or revoked if the pilot were negligent, unskillful, inat-
tentive to the duties of his station, or intemperate, or if he will-
fully violated any shipping/marine safety law or regulation.X®

95. Id. ut 21)0.

JG Sue supra note 55.

97. 225 U.S. lit 205.

98. Tho most runout congressional action in the pilotage urea wus the consolidation
of Title ‘16 of tho United Status Code, including u rccodiflcotion of the pilotage provi-
sions. Act of Aug. 20. 1983. Pub. L. No. 98-89, 97 Slut. 500.

99. "Except us otherwise provided in this port, pilots in the bays, rivors, harbors,
und ports of the United Stutes shull be regulated only in conformity with the laws of the
Stales.” -IG U.S.C.A. § 8501(u) (West Supp. 1983). Former seclion 211, tracking more
closely the language of the Act of 1789, stated:

Until further provision ia made by Congress, all pilots in the bays, inlets,
rivers, harbors, nnd ports of the United States shall continue to be regulated in
conformity with the existing laws of the Slates respectively wherein such pilots
may be, or with such luwa as the Stales may respectively enact for the purpose.

16 U.S.C. § 211 (197G).

100. 10 U.S.C.A. §8 7101, 7100, 7703 (West Supp. 1983) (formerly -16 U.S.C. § 2l
(1976)).
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The Coast Guard also has the power to investigate marine casu-
alties and initiate suspension and revocation proceedings against
a federally licensed pilot, who, when acting under the authority
of his federal license, evidences incompetence, negligence, mis-
conduct, unskillfulness, or willful violation of the law.1*

Congress has carved out two areas of exclusive federal juris-
diction over port pilotage. First, Coast Guard-licensed pilots are
required to control and direct all coastwise seagoing steam ves-
sels of the United Slates not sailing under register.'07 Second,
foreign vessels and registered vessels of the United States, as
well as enrolled or licensed vessels, shall be directed in their
movements by federally licensed pilots when navigating the wa-
ters of the Great Lakes.1B

The statutory enactments are supplemented with various
regulations promulgated by the Commandant of the United
States Coast Guard.1r These regulations represent the policies
and procedures for effectuating remedial action with regard to
issued licenses.X® Licensure proceedings aid tlie Coast Guard in
fulfilling its statutory duty to promote the safety of life and
property at sea.1®The regulations emphasize that * [sjuspension
and revocation proceedings are remedial and not penal in na-
ture because they are intended to maintain standards of compe-
tence and conduct essential to . . . promote the safety of life
and property at sea by insuring that the licensed . . . persons
continue to be qualified to carry out their duties.”X¥ Investiga-
tions into incompetence or one of the other just causes for sus-
pension or revocation of a license may proceed only against one
acting under the authority of his federal license. A pilot is acting

10'. Id. S8 6301-0307, 7701-7703 (West Supp. 1983) (formerly -10 U.S.C. § 239
(1976)). For an excellent discussion or the procedural aspects of suspension and revoca-
tion proceedings and the issues raised by sucli proceedings, sec Fidell, supra note 0.

102. -10 U.S.C.A. § 8502 (West Supp. 1983) (formerly -10 U.S.C. 5 301 (1976)).

103. Id. §9302 (formerly -16 U.S.C. § 216 (1976)).

I0T Regulations dealing solely with suspension and revocation proceedings are col-
lected ut -16 C.F.R. pt. 5.

105. -16 C.F.R. § 5.01-10(u) (1983).
106. Id. §5.01-15(u). This regulation explains that the obligation to protect life und

properly at sea "extends to tlie interests of passengers, crews, cargoes, shipowners und
the general public.”

107. Id. §5.01-20(n) (emphasis added). Hence, the purpose, of pilot discipline is to
clfcctunte safe, effective, and competent pilotuge, not tu punish the pilot. Siler v. Oill-
mnn, No. EM-58, slip op. ut ‘1-5 (N.T.S.B. Mur. 29, 1977); c/. llayes v. Hnrdsaw, No. EM-
70 (N.T.S.E. Oct. 9, 1979). From the pilot's perspective, this is u very line distinction,
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under the authority of his federal license when either (1) the li-
cense is required by law or regulation, or (2) the license is re-
quired as a condition of employment.138

The modern statutory and regulatory network of federal pi-
lotage law may be traced to the various congressional attempts
to expand or restrict the scope of that network.1® In each at-
tempt, the congressional enactments were subject to strict analy-
sis upon judicial review. Just two federal cases involving actions
against pilot licenses have been decided with the existing statu-
tory and regulatory scheme in place.

The Impact of Soriano and Dietze

On September 20, 1967, a foreign-flag vessel, piloted by fed-
eral- and state-licensed Dewey Soriano, collided with another
vessel in Puget Sound. As the pilot of a foreign vessel, Soriano
was serving under the laws of the State of Washington at the
time of the collision. Washington law required a federal license
as a prerequisite to the issuance of a state license for piloting in
Puget Sound.1I0 The collision was investigated by the Coast
Guard pursuant to section 239(b),111 and Soriano was charged
with misconduct and negligence. At the licensure hearing, the
examiner held that the Coast Guard had jurisdiction to act
against Soriano’s federal license.12 Utilizing two statutory argu-
ments and an overriding policy rationale, the examiner sus-
pended Soriano’s license for one year. He reasoned that section
214113 gave the Coast Guard authority to proceed against Lhe li-
cense. 11l In the alternative, the examiner posited that jurisdic-
tion was based on Washington’s requirement of a federal license
as a “condition precedent” to receiving a state license. The fed-
eral license was taken to he a “condition of employment" be-
cause a pilot could not ply his trade in Puget Sound without it.

108. AGC.F.R. § 5.01-35(u) (1983).

109. For n discussion of these congressional attempts, see supra notes 52-98 and
uccompunying text. Sec aha E. Clothier & W. Lowe, supra note 3, at -13-01. 107-26; A
PAItKS, supra note 3, nt 1011-20.

110. Soriuno v. United Stales, -191 F,2d 681 (9tlt Cir. 197-1). For a more detailed
statement of the fuels of this case, see Dewey Soriano-Pilot License, 1969 A.M.C. 21-11
(us.c.c).

Ul. Current version ut -10 U.S.C.A. 56301 (West Supp. 1983).

112. Dewey Soriuno-Pilot License, 1969 A.M.C. 21-11, 21-17 (U.S.C.G.).

113. Current version nt -16 U.S.C.A. 88§ 7101, 7106 (West Supp. 1983).

111 Dewey Sori-mo-Pilot License, 1969 A.M.C. 21-11, 2151 (U.S.C.G.).
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Therefore, within the meaning of 46 C.F.R. 8§ 137.01-35(a),110
Soriano was acting under the authority of his federal license at
the time of the collision and, consequently, was subject to Coast
Guard disciplinary proceedings.110 The policy consideration
guiding the examiner throughout the hearing was that a failure
to find Coast Guard jurisdiction “would be to casually overlook,
disregard and render as immaterial the fact that the United
States Coast Guard has a mandate from Congress to safeguard
life and property at sea.”17 The Commandant of the Coast
Guard affirmed the suspensionllDas did the district court,110 the
latter reasoning that "[a] person is serving under authority of a
license or document issued by the Coast Guard if the possession
of that license or document is a condition of employment and
the character of the employment is that involving the scope of
the license or document issued. '1D

The Ninth Circuit reversed the suspension, holding that the
Coast. Guard had no jurisdiction to proceed against the federal
license of a pilot acting under the authority of his state license
at the time of the collisi.-n,22L. The court accepted Soriano’s con-
tention that the condition-of-employment regulation12issued by
the Coast Guard went beyond the power granted the Coast
Guard under federal pilotage statutes. The court rejected the
two grounds upon which interpretative regulations were to re-
ceive speciul deference:123 (1) the regulation, promulgated in
1965, did not embooy an interpretation “made contemporane-
ously with the enactment of the [Act of 1871]" and did not war-
rant the “extra authoritative weight” usually given such regula-

115. Current version nt -16 C.F.R. § 5.01-35 (1983).

116. Dewey Soriano-Pilot License, 1969 A.M.C. 21-17, 2151-52 (U.S.C.G.).

117. 'Id . at 2150.

118. At the lime of this decision, the Commandnnl represented the final authority
in the administrative chain of review. Under prese™ law, lhu suspension or revocation
proceeding would he held by an u* wentive 1 Jge with subsequent review of his
findings by the Commandant onu, ' -c National Tronsportution Safety
Board. See Fidell, supra note 6, -

119. The district court was auth izc- ,w final agency administrative action
under sections 701-706 of the Administrative Procedure Act. 5 U.S.C. §8 701-706 (1982).
Soriano v. United St ites, IP- ; AM.C. 1767 (W.D. Wash.). See also Fidell, supra noto 6,
at 26-36.

120. 1972 AM.C. nt 1768.

121. Soriano v. United Stales, -191 F.2d 081 (9th Cir. I°7-I).

122. -16 C.F.R. § 137.01-35(u) (1970) (current vcrsmn ut -16 C.F.R. § 5.01-35(u)
(1983)).

123. -191F.2d ot 683.
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tions;22L and (2) the regulation did not warrant the deference
given those regulations that huve been "consistently followed for
a long period” because this regulation had been promulgated
just two years before the collision involving Soriano.1®% The
Ninth Circuit asserted that the regulation infringed on the
power of states pursuant to section 21510 to regulate pilotage.
Additionally, the court was incredulous that a state statute re-
quiring a federal license prior to the issuance of a state license
could authorize Coast Guard action against tlie pilot’s federal
license when Congress had not acted and when the state could
eliminate this authority by merely repealing the requirement.17

Soriano u. United States has become the leading authority
for denying Coast Guard jurisdiction to proceed against the fed-
eral license of pilots directing foreign vessels or United States
vessels under register. In its decision, the Ninth Circuit gave but
cursory attention to the convoluted legislative history of federal
pilotage statutes. The court is not open to severe criticism, how-
ever, because it merely adopted the prevailing interpretation1B
that Congress, in enacting the existing pilotage laws, intended
that states have exclusive jurisdiction over the investigation and
disciplining of pilots serving under the authority of their state
license.

The decision in Dietze u. SilerIBreflects a more careful con-
sideration of the antecedents of federal pilotage regulations than
does Soriano. In Dietze, a federal- and state-licensed pilot, who
was found to have piloted negligently a foreign vessel involved in
a collision on the Mississippi River, had his federal license sus-
pended for three months. The administrative law judge found

121. Id. The court cited a previous case involving Soriuno which had held that the

Coast Guard did not huve jurisdiction to proceed against the pilot's federal license be-
cause. at the lime of the collision, he was acting under the authority of his state license.
In re Dewey Soriano. 1965 A.M.C. 391 (U.S.C.G. 1964). The condition-of-employinenl
regulation was promulgated shortly ufter In re Soriuno und became the object of dispute
in Soriano.

125. -19¢ F.2d at G33.

126. -16 U.S.C. § 215 (1976) (current version nt 4G U.S.C.A. § 8501(c) (West Supp.
1983))

127. *194 R2d at 694.

128. See supra text accompanying notes 88-96.

129. 414 ¥.Supp. 1105 (E.D. La. 1976). See also Mayes v. Cluir 1982 A.M.C. 2215
(N.T.S.B. 1981). But see Siler v. Nelson, No. EM-60 (N.T.S.B. May 24. 1977) (Coast
Guard could suspend federal license of pilot who could not show that he was performing
pilotnjftjmilhoriy.ed and regulated exclusively by the state).
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that the Coast Guard's jurisdiction to institute the suspension
and revocation proceedings against Dietze’s federal license was
predicated on 46 U.S.C. 8§ 214 and 46 U.S.C. 8§ 239.10The Com-
mandant rejected jurisdiction based on section 239 but "recog-
nized section 214 as a separate and independent basis of juris-
diction” and affirmed the suspension.12l

The Dietze court held that section 214, standing alone, did
not authorize the Coast Guard to proceed against a pilot’s fed-
eral license when the pilot was not acting under the authority of
that license. The court reasoned that the proviso appended to
section 214 that the license is subject to suspension or revoca-
tion upon certain grounds is but an admonition and not a basis
of jurisdiction separate from that provided in section 239. The
court rejected as unreasonable the contention that sections 214,
226,12 228,181 and 229,131 in addition to the more general provi-
sions of section 239, represented five separate bases of jurisdic-
tion. Examining the antecedents of sections 214 and 239, Judge
Boyle observed that, in enacting section 18 of the 1871 Act, Con-
gress had removed the provisions relating to licensure proceed-
ings which had been contained in a comparable provision of Lhe
1852 Act. He reasoned that

[h]ad Congress intended to grant the Coast Guard jurisdic-
tional authority solely on the basis of the earlier-placed provi-
sions in any of the statutes— 1852, 1871 or the current ver-
sion— its labor to separately allow for authority to investigate,
conduct proceedings and revoke or suspend licenses within the
proper procedural limits of due process, makes precious little
sense.1H

The court was concerned with preserving Lhe integrity of state
pilotage regulation and enforcement and with avoiding the pos-

130. Sections 6301, 7101, and 710G replaced sections 239 und 21-1 with the 1983
revision and consolidation of subtitle 2 of title 4G of the Code. See Bub. 1* No. 98-89, § 1,
97 Stat. 500, 537, 539-40 (1983) (current version at 46 U.S.C.A. §8 6301, 7101, 710C (West
Supp. 1983.)).

131 414 F. Supp. al 2107.

132. 46 U.S.C. § 226 (1976) (regarding licenses of captains) (current version ul 46
U.S.C.A. 55 7101, 7106, 7703 (West Supp. 1983)).

133. 46 U.S.C. § 228 (1976) (regarding licenses of inales) (current version ul 46
U.S.C.A. §8 7101, 710G (West Supp, 1983)).

134. 46 U.S.C. § 229 (1976) (regarding licenses of engine ts) (current version at 46
U.S.CA. §8 7101, 7106 (West Supp. 1983)).

135. 414 F. Supp. ut 1111.
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sibility that a pilot could be disciplined twice for the same act.1®
Reminiscent of Justice Hughes' proposal in Anderson u. Pacific
Coast Steamship Co.,17 the Dietze court advised that, "[t]o the
extent certain events have transpired which lead the Coast
Guard to now question the fairness of this balance, its remedy is
perhaps more legislative than judicial in nature."1B

The Pout anu Tanker Safety Act— A Vain Attempt at
Revision

Heeding the advice of the Dietze court, the Coast Guard be-
gan lobbying for substantive changes in federal pilotage regula-
tion. In 1977 the Senate, at the urging of the Carter Administra-
tion, passed Senate bill 682 (S. 682), which amended section
4442 of the Revised Statutes to authorize the Commandant of
the Coasi Guard “to take disciplinary action against a Federal
license in cases of misconduct or negligence which occurred
while the pilot was serving under the authority of his Slate li-
cense.”1® In a March 17, 1977 message to Congress, President
Carter outlined three objectives to be secured by the passage of
the Port and Tanker Safety Act.1 One of these objectives was
the improvement of crew licensing and qualification stan-

136. Id. all U3.

137. See supra text accompanying nolo 97.

138. «HI F. Supp. al 1113.

139. H.R. Rep. Mo. 1381(1), 95Ih Cong., 2d Sess. 37 (1978), (hereinafter cited aa
1.1t Hep. No. 1381(1)] reprinted in 1978 u.s. Code Conc. & Au. News 3270, 3305-06.
Section 5 of S. 682, entitled "Improved Pilotage Stuudnrds," provided in pertinent part:

(d) The Commandant niuy rcvolte or suspend any license to pilot any slemn

vessel, after notice and an opportunity for a hearing, upon satisfactory evi-

dence uf—

(1) negligence;

(2) unskillfulness;

(3) failure to adhere to any requirements for a license;

(1) willful violation of litle 52 of the Revised Statutes; or

(5) other just cause related lo tho performance of pilot duties, including
conduct when acting solely under the authority of a Stale pilot license.

(e) The Secretary (of Transportation] shall develop and shall seek adoption

by the Stales of uniform, minimum standards relating to the regulation of pi-

lotage al least equal lo those required of federally licensed pilots.

S. 682, 95th Cong., Ist Sess. § 5(d)-(e), 121 Conn. Rkc. 28,96-1-65 (1978) (emphasis
added). It should be note, that subsection (d) would huve authorized action ugoinst
"nny" federal license, not any federul or stale license.

1-10. 123 Conc. Rec. 10,831 (1977) (report of Brock Adams, Secretary of
Transportation).
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dards.14l Secretary of Transportation Brock Adams explained
that this objective of tlie proposed Act recognized that "80-85
percent of tanker accidents involve human error on the part of
the crew or embarked pilots."¥2 One of the Senate findings
prompting passage of S. 682 was that “(ijnereased inspection
and enforcement efforts by Lhe Federal Government are neces-
sary to reduce the possibility of vessel or cargo loss, or damage
to life, property, or the marine environment.” 3

The pilotage provisions of the bill encountered difficulty in
the House of Representatives. A Department of Transportation
report expressed the concern that section 4442 of the Revised
Statutes was not tlie most appropriate section under which the
revision of the federal pilotage law should be elfectcd and that
treating pilotage under section 4442 could “create confusion or
produce judicial interpretations which are contrary to the pur-
pose of the provision."¥4 The department felt that it would be
wiser to amend “section 4450 of the Revised Statutes, which, ac-
cording to judicial decisions, is the sole jurisdictional authority
for disciplinary action with respect to maritime licenses in gen-
eral.” ¥ Therefore, the Tranportation Department proposed an
alternative revision of federal pilotage legislation focusing on
Revised Statutes section 4450. No action was taken on this
proposal.

The version of the Act finally receiving House approval
eliminated the provisions authorizing the Coast Guard to take

1-11  The other two objectives involved improving tanker construction nnd equip-
ment standards and tanker certification and inspection standards. Id. It is evident from
the bill itself, and from statements accompanying discussion of the hill that the Act's
third objective contemplated the improvement of licensing and qualification standards
for pilots as well ns crew members. See supra text at ante 139 and infra notes 1-12-13.

142. 123 Conc. Rec. 1683-1 (1977). Senator Durk n observed from the floor that;

[njumerous studies have advocated the stiffening of maritime licensing re-

quirements to include formal and recurrent training of pilots und other person-

nel, performance testing, pcriudic renewal and proficiency checks, und restric-

tive licensing bused on the size und class vessel involved. The ubscncc of such

regulation becomes all the more appalling when we read statistics und reports
indicating thut over one-half of all tanker accidents arc caused by some degree

of human failure, and that almost 80 percent of merchant marine casualties arc

rcluted to human error. S, 682 states minimum requirements for pilotage . . . .

Id. nt 16,840.

143. 1d. at 16,842,

144, H.R. Rev. No. 1384(1), supra note 139, at 37-38, reprinted in 1978 u.S. Cope
Cono. & Ad. News 3306.
145, 1d.
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action against pilots acting under the authority of their state li-
censes. i The comments to the Port and Tanker Safety Act
make clear that Congress adhered to the judicial interpretations
of federal pilotage regulation recited in Soriano u. United Staten
and Dietze u. Siler.”*1 The House Committee on Merchant
Marine and Fisheries declined to recommend the expansion of
federal jurisdiction over state licenses because proponents of
such expansion did not statistically substantiate their view that
state pilotage commissions were deficient in disciplining pilots
subject to their authority vis-a-vis the disciplinary record of the
Coast Guard.18

Tiie 1983 Partial Revision ok Title 46

In August 1983, upon the recommendation of the Coast
Guard, Congress acted to revise and consolidate Title 46 of the
United States Code, including the maritime safety laws dealing
with pilotage regulation.¥L. The purpose of the legislation was to
make maritime safety laws easier for the Coast Guard to admin-
ister, for the maritime community to use, and for the public to
understand.1® The legislation culminated a twenty-year effort

MG. Paragraphs (d) and (e) of the Act were eliminated and the remainder of the
"Improved Pilotage Standards" received the approval of Congress nnd were codilied at
4G U.S.C. §214 (1976). Tlie current version of the Act uppears ut. 46 U.S.C.A. 8 7101,
710G (West Supp. 1983).

147, The comments expressly approve the holding in Dietze. See UK. Rut'. No.
1384(1), supra note 139, at 18, reprinted in 1978 U.S. Code Cong. & Au. News 328U.

148. 1d. 1978 U.S. Code Cong. & Ad. News 3286-87. ElTectively relating committee
opposition to the expanded federal jurisdiction over state licenses, Representative (later
Louisiana Governor) David C. Treen commented:

The Slule pilots feel that only they huve the specialized knowledge of locul
waters and conditions necessary to regulate pilotage properly. They also feel
that over the years they have done a very good job. Since this system of pilot-
age has been in existence since 17BS, | feel we should have strong proof that
the system is no longer functioning properly before we change it. That ﬁroof
was simply not presented. H.R. 1331.1.£he House version of S. 682) upholds
State requlation of Fllotage by providing that the Federal Government may
require a federally licensed pilot on a vessel engaged in foreign trade only
where "not otherwise required hy Slate law."

124 Cong. Reg. 28,938 (1978).

149, Act of Aug. 26, 1983, Pub. L. No. 98-89, § I, 97 Slat. 500.

150. H.R. Rep. No. 338, 98th Cong., Ist Sess. 113 (1983), reprinted in 1983 U.S.
Code Cong. & At>. News 924, 925. Senator Pnekwood articulated t?we three purposes of
Ihe legislation as reorganization of the maritime safety laws, revision of the laws to make
their application easier, quicker, and less expensive, and repeal of outmoded laws. 129
Cong. Reg. 55580 (daily ed. Apr. 28, 1983) (statement of Sen. Pnekwood).

1984] COMMENT 1489

by the Coast Guard and congressional committees to render
manageable maritime safety laws.16l

The 1983 revision did not alter the existing system of pilot-
age regulation. The Senate report accompanying the bill that
was eventually enacted indicated that ‘“no substantive changes
of a controversial nature [were] intended to be made by [the]
bill.”1® The report further reflected the congressional intent
“that section 8501(a) . . . preserve the meaning of the dis-
claimer language in the second sentence of 46 U.S.C. § 215 re-
garding the impact on State laws regulating pilotage.” 8 During
committee hearings on the House version of the bill, 164 repre-
sentatives of the pilots’ associations testified in “strong support"”
of the bill, expressing their desire that Congress “retain the pro-
visions in existing law that prevents (sic) the Coast Guard from
taking action against a pilot’s federal license when the pilot vio-
lates, or fails to comply with the law or commits an act of in-
competence, misconduct, or negligence when acting under a
State license.” 1865 The House and Senate acknowledged these
views in revising Title 46 and “confirm[ed] the State and Fed-
eral relationship with respect fo pilotage that has evolved since
the founding of the Nation.” B Hence, in its latest enactment in
the area, Congress has preserved the statutory scheme and at-
tendant jurisprudence which permits the disparate treatment of

151, 129 Cong. Rec. S5550 (daily ed. Apr. 28, 1983) (statement, uf Sen. Pnekwood).
The House report describes various attempts to revise nnd update the maritime safet
laws during the past sixty years. H.R. Rep. No. 338, 98th Cong., 1st Sess. 112-13 (1983{
reprinted in 1983 U.S. Code Conc. & Ad. News 924, 926-27.

152, S. Rep. No. 56, 98th Cong., 1st Sess. 10 (1983).

153, 1d. at 18 (describing the impact on 46 U.S.C. § 215 (1976) of 46 U.S.C.A. §
8501(a) (West Supp. IP83)).

154, H.R. 2247, 08th Cong., 1st Sess. (1983), See also S. 46, 9SIh Cong., 1st Sess,,
129 cong. Rec. $5581-5611 (1983).

155, H.R. Rei> No. 338, 98th Cong., st Sess. 124 (1983), reprinted in 1983 U.S.
Code Cong. & Ad. News 924, 936. The representatives were from the Americuu Pilots'
Association nnd the New Orlcans-Bnton Rouge Steamboat Pilots" Association. The testi-
mony was taken on April 28, 1983, by the Subcommittees on Coast Guard und Naviga-
tior;] and on Merchant Murine of the House Committee on Merchant Murine and
Fisheries.

156. 1d. nt 184, reprinted in 1983 U.S. Code Cong. & An. News 995-97.

Although this comment questions whether the existing fcdcrul-stule relationship in
the pilotuge area hus remained the suinc us it was in 1789, there i3 no doubt that the
1983 revision indicated Congress' intent to confirm the existing relationship as it bus
evolved from the Act of August 7, 1789 throu?h Soriano, Dietze, and the revision at-
tempted by the Port und Tanker Safety Act of 1977,
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pilots acting under their state licenses and those acting under
their federal licenses. Substantive reform of the laws regulating
pilots was left for another day,¥s

A lternatives
The State Optiun

Pilots and pilots' associations favor an affirmation of the
status quo, permitting states to regulate the pilotage of foreign
and registered vessels in state territorial waters.180ne corollary
of a federal system is that each state should be allowed to adopt
the regulatory scheme that it concludes will best achieve a safer
navigation of its public waterways. Hence, one state may require
a lengthy and rigorous apprenticeship periou before licensing,
whereas another state may permit its deputy pilots to direct
ship movements prior to achieving pilot status in Lhe local asso-
ciation.1®0One state's board of pilot commissioners may be com-
posed entirely of former pilots, whereas another state’s board in-
cludes political appointees only some of whom may be pilots. XD
A committee of Florida pilots spoke for all pilots in writing: “We
contend that change from a system which has withstood the test
ol time and operated in the public interest for many, many years

. to a completely untried and untested system, would be
neither desirable nor to the public benelit.” 1

The pilots’ associations contend that the professional regu-
lation of pilots is best achieved if the disciplinary authority is
vested in a board of pilot commissioners, preferably composed of

157 "Proposals for substantive reform will be welcome in subsequent legislation
providing all members of tlie maritime community with an opportunity to criticize and
contribute to such reform." 129 Cong. Rec. S5580 (daily ed. Apr. 28, 1983) (remarks of
Sen. Puckwood).

158. H.R. Rep. No. 338, 98Ih Cong., Ist Sess. 121 (1983), reprinted in 1983 U.S.
Cone cong, fit Au. News 921, 935-30, E. Clothier fit W. Lowe, supra note 3. Sea also E.
SrVA, J. Caiiev, J. Tompkins fit J. Wake, Tub Pi.ohida State Pilotage System (1965[)
(available in tlie Florida Collection of the University of South Florida library) (hereinaf-
ter cited as Fi.oiiida State Pilotage System|.

159, compare La. Rev Stat, Ann. ti§ 31:918, :959 (West 19G| & Supp. 1981) (re-
quiring apprentice pilot period) with Fla. Stat. Ann. § 310.081(2) (West Supp. 1983)
(permitting deputy pilots lo direct ship movements). ‘

160. Compare La. Rev. Stat. Ann. § 31:9-12 (West 19G-I) (board shall consist of
former pilots) with Fla. Stat. Ann. §310.011 (West Supp. 1983) (governor shall appoint
hoard members including nt least two former pilots).

101. Fi.oiiiiia State Pilotage System, supra note 158, at 11. See also supra note
118 (remarks of Rep. Treen).
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former pilots or individuals having a deep interest in the welfare
of the port.1® In this sense, pilots, in desiring to have their peers
review the propriety of their professional conduct, are no differ-
ent from lawyers, whose conduct is usually monitored by a com-
mittee of their peers.iB

The associations suggest that the experience of former pi-
lots sitting on pilot commissions contrasts most favorably wiLh
that of Coast Guard officials.1r Even the most seasoned Coast
Guard officer has not conned a vessel nearly the size of a super-
tanker or container ship. The associations query whether the
Coast Guard would be able to apply an objective standard to
pilot conduct if Coast Guard officials have no inkling of what a
reasonably prudent pilot would do under similar circum-
stances. 1M Pilols have the expertise and special knowledge of lo-
cal navigation necessary to apply a reasonable pilot standard
fairly and effectively.

Moreover, a “Board of Pilot Commissioners, whose sole job
is to study and regulate pilotage, will be able to do a more effi-
cient and dedicated job than [port authorities or the Coast
Guard] which [are] already overloaded with a wide spectrum of
other matters."IMAt a time of shrinking budgets and expanded
responsibility,X¥ the Coast Guard appears to be ill-equipped to
take on the additional burden of regulating the pilotage of for-

1G2. Florida State Pilotage System, supra note 158, at 15; cf. E. Clotiiikii & W.
Lowe, supra note 3, at 91-93.

in:). Sec generally J. Aukiiuach, Unequal Justice (1976); V. Countiiyman, T,
Finman fi; T. SCtiNEYEK, The Lawykk in Modern Society 375-131 (2d ed. 197G); L.
Fiiiedman, A Histoky ok American Law 5G1-G3 (1973).

161 See, eg. E. Clotiiikii & W. Lowe, supra note 3, at &1 This view lias been
confirmed by conversations of the author with pilots representing two other associations.

165. 1d. Ironically, the Sandy Hook Pilot School, u formal pilot training school,
opened in 1970 under the supervision of a retired Const Guard captain. id. ut 90.

IGG. Florida State Pilotage System, supra note 15§, at 15. Tnis statement was
made by an allorney/piiot commissioner in response to a proposal thol the Florida port
authorities regulate pilotage in addition to performing their oilier duties. The statement
is no less applicable to the Const Guurd's proposed assumption of regulatory responsibil-
ities in the pilotage area.

1G7. For example, ns(j)art of the Reagan Administration's crackdown on narcotics
trafficking, the Const Guard has stepped up its operations ngnin-I smugglers. Compare
N.Y. Times, Oct. 20, 1981, nt AM, col. t (shrinking Const Guard budgeg with Maitland,
Key to the Baltic on Drugs: Doubting 0/ Troops, N.Y. Times, Dec. 2, 1982, at BI-1, col. 3;
Sullivan, New York Drug Seizures Rise with Florida Haute Cut, N.Y. Times, Aug. 18,
1982, at B, cols. 5-G; N.Y. Times, Oct. 15, 1982, ut A20, col. 3 (text of Pres. Rengun's
speech announcing cuinpaign against drug trafficking).
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eign and registered vessels.

Finally, the pilots’ associations and their legislative champi-
ons contend that the time-honored system of state and local reg-
ulation of pilotage should be tampered with only if there is
strong evidence that the various state boards of pilot commis-
sioners were not ensuring safe navigation in territorial waters.18
To date no statistical study has been produced substantiating
the claim that remedial actions taken by the state boards have
been ineffective. An isolated maritime disaster, such as the Sum-
mit Venture case, although highlighting the problem of uniform
action in licensure proceedings, offers no measurement of the pi-
lot boards’ effectiveness or disciplinary record. Additionally,
there is no evidence that the Coast Guard would be fairer or
more evenhanded in disciplining maritime pilots than are the
state boards, 1B Therefore, under the state option, there is abso-
lutely no need for restructuring pilotage regulation and there is
much that counsels against it.

The Federal Option

Proponents of the federal option considered the Port and
Tanker Safety ActlIOa valiant elTort at revising the anomalous
jurisdictional results obtained by existing federal pilotage law.I7l
Maritime disaster is a continuing, albeit unfortunate, character-
istic of commercial navigation as evidenced by the Summit Ven-
ture’s collision with the Sunshine Skyway Bridge in 1980. It has
been observed that rules and procedures established under fed-
eral law to secure the safe navigation of the navigable waters of
the United States might best be achieved through Coast Guard

1(58. See supra notes 1-18-18 und accompanying text.

169. It is interesting to note thnl on the same day tImt the National Transporta-
tion Salety Hoard labeled the decision of Summit Venture pilot John Lcrro unreasonable
und imprudent, the Cuusl Guard issued n letter of reprimand (a sanction hardly as se-
vere us the revocation or suspension of n pilot’ license) to the Const Guard oilicer who
negligently conned the Const Guard culler Ulucklhorn the night it collided with a
freighter and sank in Tampa Day. Compare Hoard: terra's Decision Not Reasonable.
‘lumps Tribune, Apr. 11, 1981, nt 111, col. 1 with lilaeUtliorn O//icer Gels Reprimand,
Tampa Tribune, Apr. 11, 1981, ul 111, col. 1. Perhaps tlie Const Guard’ suspicion that
pilot boards protect their own when making their disciplinary decisions is borne out by
the Coast Guard’s own such tendencies.

170. See supra notes 189-15 und uccoinpnnying text.

171. In addition to the Const Guurd, proponents of the federal option include the
Ainericun Institute of Merchant Shipping und the American Petroleum Institute, whoso
views huve been described in li. Ci.oriiiKit & W. Lowe, supra note 3, at 93-95.
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licensure proceedings against negligent pilots regardless of the
authority under which they perform their services.12 It can be
inferred from an examination of the legislative history of the ex-
isting federal pilotage statutes that Congress had previously ac-
ted to provide the jurisdictional predicate for Coast Guard sus-
pension or revocation proceedings against Lhe federal licenses ol
all pilots.13 Nevertheless, the prevailing jurisprudence and ap-
parent congressional intent underlying the federal scheme of pi-
lotage preclude uniform enforcement action by the Coast
Guard.I7 Under the federal option, Congress should act to
amend chapter 77 of Title 46 to provide for Coast Guard juris-
diction in licensure proceedings involving pilots who have com-
mitted acts of misconduct or negligence while piloting under the
authority of their state licenses.

The opponents of S. 682 voiced concern over abandoning
Lhe state regulation of pilotage without proof that such regula-
tion was not functioning properly.I®8The Summit Venture disas-
ter, and the short-term suspension of the pilot involved in that
disaster, is but one indication that the policy of deterring im-
proper pilotage, at least partially motivating both the state and
federal regulatory schemes, has not been furthered under the
present system. A uniform policy of deterrence can be effectu-
ated only by the evenhanded application of the pilotage regula-
tions.10 Such an application would result if Congress would en-
act a statute similar to that embodied in subsections 5(d) and
(e) of S. 682.177 More particularly, a pilot’s federal license should
be subject to revocation or to suspension, after notice and a
hearing, and after proof of the pilot’s negligence, unskillfulness,
failure to adhere to licensure requirements, willful violation of

172. 1L.It. Rep. No. 1381(1), supra note 139, nt 37, reprinted in 1978 U.S. Code
Conc,. & Ao. News 3300; Mahine Accident Report, supra note 15, at -13, Fidell, supra
note 6, al 38-39. See supra note 33 und accompanying text.

173. See supra notes 71. 76-77 nnd accompanying text.

171 See supra notes 118-57 and accompanying text.

175. See supra notes 168-69 and accompanying text.

176. The desire for uniformity bus been cited as thc justification for previous fed-
at 109-10, which discusses passage of the Act of 1837 governing licensure of pilots on
waters that form the boundary between two slates.. "It seems clear that pilotage matters,
which by their very nature demand uniformity throughout the country, call forth over-
riding action by the Congress under the Commerce Cluusc of the Constitution.” Id ul
110 (cmphusis added).

177. See supra note 139.
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pilotage regulations, or any other just cause, whether or not the
pilot is acting under the authority ol‘ a state license.1B

Given our federal structure of government, the dual system
of licensing is understandable, even laudable. The federal gov-
ernment has an interest in ensuring the safe navigation of navi-
gable waters of the United States— a crucial element in effectu-
ating free and unrestrained commerce. Likewise, the states have
an interest in regulating pilot conduct in the light of the stan-
dards required by local navigational conditions. But if a pilot is
negligent, regardless of what license he is acting under and re-
gardless of whether state action is or is not taken, the federal
government still has interests in ensuring the competence of pi-
lots holding a federal license as well as in protecting Lhe public
from unsafe navigation. Authorizing Lhe Coast Guard to take ac-
tion against a pilot’s federal license does not impinge upon a
state's authority to act against the pilot’s state license, but
preventing the Coast Guard from taking action against a pilot’s
federal license when the pilot is acting under his state license,
unnecessarily hinders federal authorities in ensuring that those
pilots who hold a federal license are competent.17

The principle of subjecting the wrongdoing pilot, regardless
ol which license he was acting under, to revocation or to suspen-
sion represents the thrust of subsection 5(d) of S. 682. The
adoption of such a provision would ensure that Coast Guard en-
forcement is evenhanded and would give effect to the policy of
deterrence underlying the regulatory objective of safe
navigation.

The adoption of subsection 5(e) of S. 682 would give further
ellecL to these policies. This section provides that states should
be encouraged to adopt de minimus standards for pilotage regu-
lation “at least equal to those required of federally licensed pi-
lots.”8The minimum standard of conduct for pilots would then
be unilorm under both federal and state pilotage regulations and

*78.  This lan!Uii(!C tracks S. G82, 95lh Cony., Ist Sess. § 5(d)-(e) (1977), 121 Conc.
Use, 28, 9IM-G5 (1978)

179. See Killed, supra note G at 83119 ("The needless complications surrounding
Ihe exercise of I'edeml jurisdiction over pilots sailing under the uuthorily of state licenses
should he corrected by legislation. Malpractice as a pilot—whether serving under a stale
license nr not—fairly raises a question as to whether the individual's federal license
should he withdrawn.").

180. S. G82, 9lth dong., 1st Sess., § 5(e) (1977).. 121 Conc. Rec. 28, IM-G5 (1978).
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a pilot’s expectations of discipline for improper conduct would
not vary with Lhe waters in which he plies his trade. Hence, the
policy of evenhanded enforcement is facilitated by subsection
5(e). Most importantly, however, subsection 5(e¢) embodies a
minimum standard against which pilot conduct can be mea-
sured, deterring negligent pilotage and compelling safer naviga-
tion of public waterways.

With the adoption of provisions similar to subsecLions 5(d)
and (e) of S. 682, Congress would overrule the jurisprudence cul-
minating in Soriano and Dietze. The statute would not require
the creation of an administrative body charged with enforcing
its provisions but would untie the hands of a Coast Guard dedi-
cated to achieving safe navigation and ready to assume this ad-
ditional enforcement objective.18l Instead, the provisions re-
present a simple, workable method of deterring improper pilot
conduct on territorial waters and the high seas while ensuring
the equitable disciplining of maritime pilots in suspension or
revocation proceedings.

The Compromise Option— A Proposed Statute

The concerns expressed by both the Coast Guard and the
various pilots’ associations are signilicant but are not necessarily
at odds. The Coast Guard correctly perceives that the equitable
disciplining of wrongdoing pilots, whether operating under the
authority of their federal or state license at the time of the im-
proper conduct, would further the policy of deterring unsafe
navigation. Empowering an organization like Lhe Coast Guard to
take disciplinary action against the federal licensesl® of trans-
gressing pilots would facilitate Lhe uniform treatment of simi-
larly situated pilots and would generate a minimum standard of
professional conduct for all maritime pilots.

Nevertheless, the objections of the pilots’ associations to
Coast Guard oversight are credible in the light of the limited
experience in supership navigation of even the most senior Coast
Guard officers, the ever-expanding Coast Guard mission concoin-

181. Gilburl, supra note 15, ul 125,

182. Some adherents lo the federal option have proposed "tluil the Const Guurd
have uuthority to take disciplinary action over nny pilot license, whether Federal or
stnte." H.R. Rei\ No. 1281(1), supra nole 189, nt 18, reprinted in 1978 U.S. Coot: CoNu.
& An. News 3287. a
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itant with the service's ever-dwindling resources, and the pilots’
interest in self-regulation. Existing pilot boards are staffed with
persons possessed of great experience in pilotage operations and
of deep interest in an efficient port enterprise.183

It is submitted that a regulatory scheme can be developed
that would further the policies of deterring unsafe navigation
and of ensuring uniform enforcement and would simultaneously
draw on the personnel resources of the pilot boards, thereby sat-
ing the primary concerns of both the Coast Guard and the pi-
lots’ associations. The statute would establish a national board
of pilot commissioners that would draw its members from each
of the state boards. Members would serve for a specified term or
would be selected on an as-required basis. The national board
would be authorized Lo investigate an incident of alleged pilot
misconduct and to revoke or suspend the federal license of a pi-
lot evidencing negligence, unskillfulness, inconsideration of li-
cense requirements, violation of any pilotage regulation, or other
just cause, whether or not the pilot was acting under the author-
ity of his state license.

In practice, the membership of the national board would be
chosen at random from Lhe pool of state board commissioners. If
the number of board seats were set at five, it is conceiva-
ble— perhaps likely— that u board reviewing the conduct of a pi-
lot would include commissioners from five different states. The
suspicion that state boards protect their own pilots is negated by
this procedure. Sitting board members would share an interest
in reaching the decision that would best remedy the case before
the board and would simultaneously facilitate safer navigation.
In short order, board decisions would forge a body of precedent
establishing norms for reasonable pilot conduct and fixing pilots’
expectations of discipline in cases of misconduct Although man-
dated statutorily from without, the envisioned regulatory
scheme would establish a system of quasi-self-regulation within
the pilot profession.

The national board of pilot commissioners represents a bal-
ancing of the various concerns of the pilots’ associations and of
the Coast Guard. Unquestionably, both the associations and the
Coast Guard value highly the safe navigation of our public wa-

ins. Sen ati/ira lexl acconijmnyui|’ milts 101-62.
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tervays and both recognize the legitimacy of the other’s con-
cerns. Operation of Lhe national board would result in the uni-
form treatment of pilots because all disciplinary actions would
originate from Lhe same source— the national board. Improper
pilot conduct would be deterred because all pilots would be sub-
ject to licensure hearings regardless of the authority under which
they were acLing at the time of the alleged misconduct. Wrong-
doing pilots would be subject to the scrutinizing eye of exper-
ienced pilots having an interest in maintaining Lhe integrity and
image of their profession.

Critics might suggest that the particularized knowledge and
experience of local pilots would be lost under the proposed
scheme. The force of this criticism could be blunted, however,
by allotting one or more seats on each board to a state board
commissioner representing Lhe region where the incident took
place. An additional criticism is that the national board would
involve some additional federal cost. Presumably, the states
would save some expense under the scheme, but it is doubtful
that the savings would enLirely compensate for the additional

federal cost.

The national board of pilot commissioners represents a
compromise scheme addressing the salient concerns of the pro-
ponents of both the state and federal options. Given Congress’
venerable and sustained inLerest in furthering the safe naviga-
tion of public waterways, it would do well to consider the pro-
posed regulatory scheme as a means of establishing an effective
and equitable system of pilotage.

CONCI.USION

The history of pilotage regulation in the United Slates re-
flects a series of false starts or failed starts at federal regulation.
Pilots and their associations are content with the states’ emp'oy-
ment of pilot boards to supervise pilot conduct and administer
discipline, Yet, maritime disaster is a phenomenon warranting
every effort Loward mitigation if not eradication. Any and all re-
medial measures for pilot misconduct contributing to mariLime
disaster should be diligently employed. Such are the aims of
both the federal and state approaches to pilotage regulation.
Which, if either, of these options can best achieve the goal of
safe navigation is a difficult if not unanswerable question. Per-
haps more certain is the fact that neither option satisfactorily
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addresses the primary concerns of its critics.

The regulatory scheme proposed by this comment involving
the establishment of a national board of pilot commissioners for
reviewing alleged pilot misconduct, incorporates and gives effect
to the primary concerns of uniform enforcement of minimal
standards for pilot conduct, effective deterrence uf improper pi-
lot conduct, and self-regulation of the pilot profession. Wrong-
doing pilots should not be permitted to betray the public trust.
But neither should the public, however outraged by the sense-
lessness of maritime disaster, permit its horror to taint its per-
ception of the honorable and valued service of the pilot. Only a
reasoned and balanced system of pilotage can achieve these twin
aims. The proposed national board of pilot commissioners would
serve to strike this balance and to restore certainty and equity to
our system of pilotage regulation.

Bahky W. Ashe

NOTES

Admiralty— Remedies Available to Oceanographic
Research Vessel Personnel in the Wake of Presley v,
M /V Carribean Seal

The plaintiff, a member of the seismic crew on the oceano-
graphic research vessel M/V Carribean Seal, was injured on
board ship while in Lhe course of his employment.* In a suit
against his employer (the vessel’s t'A.o-uiarterer) and the vessel
owner, the plaintiff alleged he was a seaman," sought relief under
the Jones Act,3 and asserted an unseaworthiness claim under
general maritime law.4The defendant employer opposed the ac-
tion, arguing that Lhe plaintiff’s shipboard billet fell within the
category of “scientific personnel on an oceanographic research
vessel,” as defined within the Oceanographic Research Vessels
Act (ORVA),“ and contending that the plaintiff thus was pre-

1 The M/V Carribean Seal is nil oceanographic research vessel which conducts
seismic measurements. The pluinlilf whs repairing an air compressor, used exclusively ' /
supply uir nt high pressure tu the air guns which are lired to produce seismic data, when
he became entangled in the machinery and injured his arm. He received medical treat-
ment and workmen's compensation in accordance with the terms of his employment con-
tract from the dale of the injury until suit was lilcd.

The classification of a maritime worker as a seaman has two consequences. It
makes him eligible for the benefits granted seamen by general maritime law,
principally maintenance und cure in the event of disability in the service or his
vessel and the warranty of seaworthiness of the vessel on which he is engaged.
In addition, u seaman has the protection of the Jones Act with the right to
claim damages for injury or death resulting from the negligence of his em-
ployer. . ..
Sennett v. Shell Oil Co., 325 F. Supp. I. 1-5 (E.D. La. 1971).
3. -16 U.S.C. §688 (1976). For a background history of the Jones Act, see infra note
33
4. See Plaintiffs Petition for Writ of Certiorari at 5, Presley v. Geophysical Ser-
vice, Inc., 52 U.S.LAV. 319KU.S. Sept. 20, 1983)(No. 8>12<S). For an explanation of the
substance of these claims, see infra notes 19 and 33.

5. The Oceanographic Research Vessel's Act, -16 U.S.C. 8§ -M1-M5 (1976) (88 -1-12

and 415 have been repealed by Act of Aug. 26, 1983, Pub. I.. No. 98-89, § 1(h), 97 Slat.
500, 60-1), provides, in pertinent part, as follows:
§ <11 Exemption of oceanographic research vessels from inspection laws;

1499
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Supreme Court in Clary Insurance Agency u. Doyle.a The evi-
dence showed that the broker, after his initial failure to obtain in-
surance, which constituted ordinary negligence, failed to acknowl-
edge the error to the assured and continued to act as though the
assured were covered.ZLPunitive damages were awarded for double
the amount of the compensatory damages.&

Conclusion

Because the United Slates lacks comprehensive legislation gov-
erning marine insurance, Lhe courts have had to alternatively look
to state law, the general maritime law, the English Marine Insur-
ance Act of 1906, and English jurisprudence for authority. The du-
ties and liabilities of a marine insurance broker and agent are by
and large derived from the application of the general law of agency
to the relationships among an assured, a broker, and an insurer.
When a broker or agent is exercising any discretion, he musL do so
with the level of skill, knowledge, and care prevalent in the profes-
sion, and with a primary view toward protecting his principal’s
interests.

80. 620 P,2d 10%, 205 (Aliisku 1980).
81. Id. nt 198-99.
82. Id. nt 205.

INFORMAL GUIDE TO COAST GUARD
INVESTIGATIONS OF MARINE
CASUALTIES AND ACCIDENTS

INVOLVING COMMERCIAL VESSELS*

William B. Thomas**

As part of its mission to promote the safety of life and property
at sea,l the United States Coast Guard investigates marine acci-
dents and casualties.2 This article will discuss the authority for
these investigations, their general nature, and utilization of the in-
formation developed, focusing on accidents involving commercial
vessels.

Authority and Purpose

Subsection (a) of section 4450 of title 52 of Lhe Revised Statutes
gives the Coast Guard authority to prescribe regulations governing

* The views expressed in this paper are strictly those of the author nnd in no way
constitute the official position of the United Slates Coast Guard or any other government
agency.

*’ B.S., United States Const Guard Academy, 1970; J.D.. University of'Miami, 1977,
canditate for LI..M. in Adinirulty, Tulane University School of Luw, 1983; Lieutenant Com-
mander, United Stales Coast Guard. Currently assigned ns Assistant Chief, Investigation
Department of Coast Guard Marine Inspection Office, New Orleans, Louisiana.

1 M US.C. §2 (1976).

2. The primary authority for these investigations is section *1-19 of title 52 of the Revised
Statutes of 1873, which is derived from Act of Feb. 28, 1871, ch. 100, § 19, 16 Stat. *I'I/
(codified ns amended et *16 U.S.C. 8 239 (1976)). The Revised Statutes comprise all of the
statutes of the United States in force on Dec. 1, 1873, codified into seventy-four titles by
subject. Title 52 is entitled "Regulation of Steam Vessels" and consists of §§ *1399 *1500 of
the Revised Statutes. The Revised Statutes, as amended by subsequent Stalulcs-at-Lurge,
have been recodified into the fifty titles of the present-dny United Stales Code; however, of
the three United States Code titles most frequently used in Const Guard investigations (title
1-1—Coast Guard, title 33—Navigation und Navigable Waters, and title *16—Shipping), only
title 1 has been enacted into positive law (as of Jan. 25, 1982). See Preface to U.S.C. Supp.
V 1981 at vii. For titles 33 und *16 the language of the Revised Statutes und the Stututes-ut-
Largc remains authoritative. See generally M. Cohen, How to Find the Luw 126-29 (7th ed.
1976). As u mutter of practice, Coast Guard investigators usually refer to the relevant sec-
tions by their numbers in the Revised Statutes. To find the location of a specific section
number of the Revised Statutes in title *16 of the United States Code, reference must be
aggg)to a note entitled "References in Text" which follows the text of *I6 U.S.C. § 239
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the investigation of marine casualties involving loss of life.3 Sub-
section (b) of the statute authorizes the Coast Guard to establish
regulations for the investigation of three other distinct types of
maritime occurrences:4 marine casualties, or accidents not involv-
ing loss of life; acts in violation of title 52 of the Revised Statutes;6
and acts of misconduct or incompetence by mariners acting under
the authority of licenses or documents issued by the Coast Guard.O

Subsection (d) of the statute provides for the immediate investi-
gation, in accordance with the regulations established under sub-
sections (a) and (b), of all marine casualties and accidents and
their attendant circumstances, ail acts in violation of title 52 of the
Revised Statutes, and all acts of misconduct or incompetence by
mariners acting under the authority of licenses or documents is-
sued by the Coast Guard.7This subsection also specifies that viola-
tions, misconduct, or incompetence are to be investigated, whether
or not they are committed in connection with any marine casualty
or accident.

The statutory authority to prescribe regulations governing inves-
tigations has been exercised by the Coast Guard and is found in
parts 4 and 5 of title 46 of the Code of Federal Regulations. Part 4
is entitled "Marine Investigation Regulations" and governs the
conduct of investigations of: marine casualties and accidents; acts
in violation of specified sections of title 46 of the United States
Code, or any of the regulations issued thereunder; and, acts of in-
competency or misconduct committed by any licensed officer or

3. 46 U.S.C. § 239(a) (1976); see supra r> - 2.

1 46 U.S.C. § 239(b) (197G).

5. See supra note 2.

6. Coast Guard regulations govern the number of officers und seamen required to operate
United States merchant vessels. They also establish the minimum qualifications for service
in the various positions on hourd such vessels. See generally Manning of Vessels, 46 C.F.R.
pi. 157 (1981). The Coast Guard administers tests nnd examinations of merchant murines to
determine whether or not they meet the qualifications. Qualified seuinen are issued a
merchant mariners document (MMD) certifying that they ure eligible lo serve in the crews
of United States merchunt vessels. Applicants who hove the requisite experience and who
pass the required tests ure issued licenses ns officers in the United States Merchant Marine.
See generally 46 C.F.R. 88 10.01-1 to 10.16-81 (1981). Sec also the Coast Guard Marine
Safety Manuel (Commandant Instruction MJG000.3), Vol. lll, entitled "Marine Industry
Personnel.” The Coast Guard Marine Safety Mnnunl (Commandant Instruction M1G000.3)
consists of seven volumes which provide procedure nnd pilicy guidance to Coast Guard per-
sonnel engaged in marine safety duties. Volume V of the manual, entitled "Investigations,”
provides the basis for most of the Const Guard policy discussed in this article. Hereinafter it
is cited as "5 MSM" followed by the appropriate paragraph number.

7. 46 U.S.C. §239(d) (1976).
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holder of a merchant mariner’s document issued by the Coast
Guard, when such acts are committed in connection with any
marine casualty or accident.8

The term "marine casualty and accident,” as used in part 4 of
the regulations,0 covers occurrences involving all vessels10 on the
navigable waters of the United States,1l or involving vessels of the
United StatesRwherever located, which result in damage to or by
the vessels, their gear, or cargo, or in the injury or death of any
person.13 The term includes collisions, groundings, heavy weather
damage, fires, explosions, failure of gear and equipment, and any
other damage which might affect the seaworthiness of the vessel.4
The death or injury of any person while diving from a vessel and
using underwater breathing apparatus is also included.®6

Part 5 of title 46 of the Code of Federal Regulations governs
investigations associated with proceedings to suspend or revoke li-
censes, or documents issued to mariners by the Coast Guard.®0
These investigations are strictly concerned with acts of incompe-
tence, negligence, misconduct, and willful violations of law, by in-
dividuals acting under the authority of their merchant mariner’s
document or license.I7 Mariners' conduct does not have to be asso-

8. 46 C.F.R. § 4.01-1 (1981). The violations in subsection (b) of the regulation ure essen-
tially the same ns those in title 52 of the Revised Statutes Sec supra note 2.

9. 46 C.F.R. § 4.01-1(a) (1981).

10. 46 C.F.R. §4.03-1(a) (1981) excepts "public vessels." These ure defined in 46 C.F.R. §
4.03-40 (1981) ns vessels owned outright by the United Slates (bareboat charter lo United
Stutes is not sufficient) nnd used for a public purpose, not in trude or commercial service.
See also 46 C.F.R. § 4.40-5(e) (1981).

11 See 33 C.F.R. §2.05-25 (1981).

12. 46C.F.R. §4.40-5(0 (1981).

13. 46C.F.R. §4.03-1 (1981).

14, 4GC.F.R. 84.03-1(b) (1981).

lo. 46C.F.R. §4.03-1(c) (1981),

16. For the procedures applicable to suspension and revocation investigations and hear-
ings, see 46 C.F.R. pt. 5 (1981). For Const Guard policy on the subject, see 5 MSM 71. For
discussion of the purpose nnd procedures involved, see Fidell, Improving Competence in tlie
Merchant Marine: Suspension and Revocation Proceedings, 45 Mo. L. Rev. 1 (1980).

17. With the exception of narcotics violations and of willful vh’jlions of title 52 of the
Revised Statutes (see supra note 5), Coast Guard action against a mariner's document or
license must be bused on his or her conduct while "acting under the authority"” of the li-
cense or document. 46 C.F.R. § 5.01-35 (1981) defines this as being whenever the license or
document was renuired by luw or was a condition of employment. Sec also Soriano v.
United Stutes, 494 F.2d 681 (9th Cir. 1974); Dietze v. Siler, 414 F. Supp. 1105 (E.D. La.
1976) (Const Guard held to be without jurisdiction over pilots acting under state pilot li-
censes, even though holding a federal license, issued by the Const Guard, was a prerequisite
for holding the state license.)
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dated with a casualty or accident in order to be investigated under
part 5. Such investigations, however, are ofLen initiated as a result
of information developed during an accident or casualty investiga-
tion conducted under part 4.

The purpose of Coast Guard marine accident and casualty inves-
tigations as outlined in subsection (d) of the statute, is to deter-
mine, as far as possible, the cause of any such accident or casualty,
the person responsible, and whether or not Coast Guard employees
properly performed their inspection and licensing duties with re-
gard to any vessel or personnel involved.8The implementing regu-
lations elaborate on this by requiring that the investigation further
determine whether or not any failure of material (physical or de-
sign) contributed to the casualty.MMThe regulations also note that
the investigations are made "for the purpose of taking appropriate
measures for promoting safety of life and property at sea, and are
not intended to fix civil or criminal responsibility.”2

Notification and Reporting Requirements

When a vessel is involved in a marine accident or casualty in
waters subject to the jurisdiction of the United States,2l the owner,
agent, master, or person in charge of the vessel is usually required
to report the accident to the appropriate authorities.2 For “unin-

18 46 U.S.C. § 289(d) (197G). Sec also 5 MSM 72-1-5.

19. IGC.F.R. § 1.07-1(c) (1981) provides:
(e) The investigation will determine ns closely ns possible:
(1) The cause of the Occident;
(2) Whether there is evidence Hint nny failure of material (either physical or
design) was involved or contributed Lo the casualty, so thut proper recommen-
dations for prevention of the recurrence of similar casualties mny be made;
(3) Whether there is evidence that nny uct of misconduct, inattention to
duly, negligence or willful violation of law on the part of nny licensed or certifi-
cated mun contributed to the cnsuulty, so tha' appropriate proceedings against
the license or certificate of such person inuy he recommended und taken under
Title 46, U.S. Code, Section 239;
(4) Whether there is evidence that any Const Guard personnel or any repre-
sentative or employee of any other government agency or nny other person
cuuscd or contributed to the cause of the casualty; or
(5) Whether the accident shull be further investigated by u Marine Board of
Investigation in accordance with regulations in Subpnrt 4.09.

20. IGC.F.R. 8 4.07-1(b) (1981). See also 5 MSM 72-1-10.

21. 33 C.F.R. § 2.05-30 (1981).

22. The accident must be reported if the vessel and the circumstances fit within the scope

of 33 C.F.R. 88 173.51, 173.55 (1981) or 46 C.F.R. §§ 4.03-1, 4.05-1 (1981).
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apected” vessels2 which are used for recreational purposes or are
required to be "numbered” under the Federal Boat Safety Act of
1971,x the report is normally required to be made to stale authori-
ties in the state where the accident occurred.2BA report is required
when, as a result of an occurrence involving a vessel or its equip-
ment: a person dies, disappears, or requires medical treatment
beyond first aid; a vessel is lost; or property damage exceeds two
hundred dollars.2D

For most other vessels,Z7 accident or casualty reports must be
made to the Coast Guard. This requirement governs all “in-
spected”2B vessels of the United States, regardless of location or

23. The term “uninspected vessels" refers to vessels which are not formally inspected by
the Coast Guard. The vessels which are required to be "inspected” by the Coast Guard arc
listed in 4G C.F.R. §90.05-1(a) (1981). Inspected vessels include those carrying combustible
or flammable liquid cargoes in hulk, more than six passengers for hire, freight for hire, and
dangerous cargoes in bulk.

24. The numbering of vessels under the Federal Boat Safely Act of 1971, Pub. L. 92-75, §
2,85 Stat. 213 (1971) (codified us amended nt 4G U.S.C. §§ 1451-89 (197G & Supp. IV 1980))
is similar lo the registration and licensing of an automobile under the laws of a state. It is
governed by 38 C.F.R. 88 173.11-.35 (1981) nnd generally applies to ull vessels except foreign
vessels, public vessels, nnd vessels which have or are required to have marine documents ns
vessels of the United States.

25. 33 C.F.R. 8§ 173.59 (1981). In Aluska, New Hampshire, Washington, und American
Samoa, the reports are submitted to the Coast Guard. 33 C.F.R. pt. 173, app. A (1981).

26. See 33 C.F.R. 88 173.51-59. Because of the terms used, determining exactly to which
vessels these reporting requirements apply is not simple. Some guidance is provided by 5
MSM 72-2-15 which indicates that the requirements upply lo:

(1) Vessels which arc "numbered” und used for recreutionnl purposes;

(2) Documented yachts;

[3] Commercial vessels which arc numbered and uninspected;

[4] Commercial vessels which ure "numbered" and "uninspected"; und which

were used for recreational purposes al. the time of the accident.
This guidance is summarized by noting thut f the vessel is "uninspected" und either "num-
bered" or being used for recreational purposes, then, regardless of other factors, any re-
quired report should be made in accordance with 33 C.F.R. 8 173.51-.59 (1981). Id.

27. The language in 46 C.F.R. § 4.05-1 (1981) appears to upply to ull vessels, but other
sections of 4G C.F.R. pt. 4 provide exceptions to the reporting requirements. See 4GC.F.R. §
4.03-1(a) (1981) (public vessels); 4G C.F.R. § -1.01-3(a) (1981) (vessels subject to the report-
ing requirements of 33 C.F.R. § 173.51); 4G C.F.R. § 4.01-3(b) (1981) (vessels involved in
diving accidents under certain conditions); 47 Fed. Reg. 39,683 (1982) (lo be codified al 4G
C.F.R. § -401-3(c)) (vessels involved with injury or death to shipyard workers "when such
accidents are not the result of either n vessel casually (e.g. collision) or a vessel equipment
cusuulty (e.g. cargo boom failure) and arc subject to the reporting requirements of Occupa-
tional Safety and Heulth Administration (OSHA[.“). See also 5 MSM 72-2-15 (dual report-
ing under 33 C.F.R. § 17351 and 46 C.F.R. § 4.01-3 is not required).

28. See supra note 23.

29. 46 C.F.R. § 4.40-5(0 (1981).
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use at. the time of the accident or casualty; “documented”3 but
“uninspected”3l vessels of the United States being used for com-
mercial purposes at the time of the accident or casualty; and, for-
eign vessels, for accidents and casualties occurring in the navigable
waters of the United States.8The specific reporting requirements
as set forth in subpart 4.05 of the marine investigation regulations
are as follows:

The owner, agent, master or person in charge of a vessel
involved in a marine casualty shall give notice as soon as
possible to the nearest Coast Guard Marine Safety or
Marine Inspection Office whenever the casualty involves
any of the following:

(@) AIll accidental groundings and any intentional
grounding which also meets any of the other reporting
criteria or creates a hazard to navigation, the environ-
ment, or the safety of the vessel;

(b) Loss of main propulsion or primary steering, or any
associated component or control system, the loss of which
causes a reduction of the maneuvering capabilities of the
vessel. Loss means that systems, component parts, sub-
systems, or control systems do not perform the specified
or required function;

(c) An occurrence materially and adversely affecting the
vessel’s seaworthiness or fitness for service or route, in-
cluding but not limited to fire, flooding, or failure or
damage to fixed fire extinguishing systems, lifesaving
equipment, auxiliary power generating equipment, or
bilge pumping systems;

(d) Loss of life;

(e) Injury causing a person to remain incapacitated for

30. "Documented"” vessels are vessels which have received a "document" from the Coast
Guard which formully identifies tlie vessel as a "vessel of the United Stutes." This may be
analogized lo a passport identifying a person as a citizen of the United States. The vessel
document also specifies what types of activities the vessel muy engage in, such as foreign
trade, the coastwise trade, commercial fishing, or pleasure use only. Generally, only vessels
built and owned in the United Stales may be documented, but there ure exceptions to this
rule. Commercial vessels of 5 net tons and over ure gcnerully required to be documented,
nnd any qualifying vessel of 5 net tons nnd over may be documented, For specific require-
ments nnd exceptions, see gcnerully 46 U.S.C. 8 65 (Supp. IV 1980); 46 C.F.R. pts. 66-67
(1931).

31. See supra note 23.

32. 16 C.F.R. 54.03-I(u) (1981). See also 33 C.F.R. § 2.05-25 (1981).
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a period in excess of 72 hours;

() An occurrence not meeting any of lhe above criteria
but resulting in damage to property in excess of
$25,000.00. Damage includes the cost necessary to restore
the property to the service condition which existed prior
to the casualty, including the cost of salvage, gas freeing,
and dry dock. It does not include such items as
demurrage.3

The notice to the Coast Guard must include the name and offi-
cial number3l of the vessel involved, the name of the vessel’s owner
or agent, the nature and circumstances of the casualty, the location
where it occurred, the nature and extent of any injury Lo persons,
and the damage to property.3

In addition to giving "notice,"® the person in charge of a vessel

33. 46 C.F.R. § 4.05-1 (1981), See also 45 Fed. Reg. 77,439-41 (1980) (discussion of the
changes which resulted in present wording of section 4.05-1). The reporting requirements
may ulso be found in the regulations for (he different types of vessels. Sec, e.g., 46 C.F.R.
pts. 26, 35, 78, 97, 109, 167, 185, 196 (1981). Note that "demurrage,” ns used in 46 C.F.R. §
4.05-1(0, is compensation for deluying u ship from loading, unloading, or suiling us
scheduled.

The Coast Guard’s murine safety responsibilities in any particular port area huve tradi-
tionally been split between on "Officer in Charge, Marine Inspection” (OCMI), and a "Cap-
tain of the Fort" (COTF) under the overall supervision of the Coast Guard District Com-
mander. See 33 C.F.R. § 1.01-1 (1981); 46 C.F.R. §§ 1.01-.05 (1981).

The Officer in Charge, Murine Inspection, commands u “Murine Inspection Zone" from a
"Marine Inspection Office" (MIO). 33 C.F.R. § 3.01-1(d) (1981). He or she is responsible for:
the inspection, documentation and measurement of vessels; the inspection of marine equip-
ment requiring Coast Guard approval; the licensing und certification of merchant marines;
and the investigation of marine accidents, violutions of low, nnd misconduct by mariners
serving under the authority of licenses or documents issued by the Coast Guard. 33 C.F.R. §
1.01-20 (1981).

The Captain of the Port commands a "Cuptain of the Port Area” (33 C.F.R. § 3.01-1(e)
(1981)), und is responsible for port safety und security, including the control of vessel move-
ments and tlm handling of dangerous cargoes. The COTP is ulso responsible for murine
environmental protection which includes the prevention, clean-up, nnd investigation of oil
and hazardous chemical spills. 33 C.F.R. § 1.01-30(a) (1981).

Most of the Murine Inspection Zones nnd Cuptain of the Port Arens cover the same terri-
tory (see 33 C.F.R. pi. 3 (1981)) so the Coust Guurd hus combined the two offices in most,
but not all, ports. The combined entity is known us a Murine Safety Office, and its com-
manding officer functions us both the Officer in Charge, Marine Inspection, and the Captain
of the Port.

34. A documented vessel is required to huve a number permanently affixed to her main
beam. 46 U.S.C. § 45 (1976). Other vessels are assigned numbers by the state in which they
ure principally used which ure required to be displayed on the bow of the vessel. Sec gener-
ally 33 C.F.R. pts. 173, 174 (1981).

35. 46 C.F.R. § 4.05-5 (1981).

36. If a written report is submitted "without delay,” then it muy ulso fulfill the notice
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involved in a marine casualty or accident is required to report” as
soon as possible to the Coast Guard “Officer in Charge, Marine In-
spection,”3 at the port in which the casualty occurred or nearest
the port of first arrival.® The written report is required to be on
Coast Guard Form 2692 entitled “Report of Marine Accident, In-

jury or Death.”®
Tlie owner, agent, master, or person in charge of a vessel in-

volved in a marine casualty or accident is also responsible for pre-
serving all records relating to the vessel’s voyage, such as logs,
charts, and cargo stowage plans. These are to be made available to

the Coast Guard upon request.4
Failure to give notice and report to the Coast Guard in a timely
manner could result in a monetary penalty.4l Such failure by the

requirement. 17 Fed. Reg. 35,747 (1982) (to be codified ut 46 C.F.R. § 1.05-10(8)).

37. See 47 Fed. Reg. 357-17 (1982) (to be codified at 46 C.F.R. § 1.05-10(u)). The revision
eliminated the requirements to report casualties in person in addition lo the written report.
See also 33 U.S.C. 88 3GL, 3G2, 3G5 (1976) (requiring written reports of vessel accidents).

38. The authority to investigate marine casualties and accidents in 16 U.S.C. § 239 (1976)
is given to the Commandant of the Coast Guard by the statute itself. Authority given to the
Secretary of the Department of Transportation by other marine safety statutes is delegated
lo the Commandant of the Coast Guard. See 19 C.F.R. § 1.16 (1981), Each Officer in Charge,
Marine Inspection, is responsible for a Marine Inspection Zone where he exercises the au-
thority delegated by the Commandant of the Coast Guard. A listing of these Marine Inspec-
tion Zones with a description of the area covered by each one is contained in 33 C.F.R. pt. 3
(1981). The headquarters for the Marine Inspection Zone is either a Marine Inspection Of-
fice or a Marine Safety Ollice. See supra note 33. In each of these offices, the responsibility
fur investigating marine accidents nnd casualties is assigned to the Investigation Depart-
ment headed by an individual known as the "Senior Investigating Oiiicer." He und his "In-
vestigating Ollicers” normally conduct the actual investigations. See 46 C.F.R. § 1.03-30
(1981).

39. 17 Fed. Reg. 35,711 (1982) (to be codified ut 4G C.F.R. § 4.05-10(a)).

10. Id. The casualty reporting requirements in 46 C.F.R. pis. 1, 26, 35, 78, 97, 109, 167,
185, 196, und 197 were revised to provide for the use of a single new casualty reporting form
lo replace the old Form CG-2G92, "Report of Vessel Casualty or Accident,” nnd the old
Form CG-921E, "Report of Personul Injury or Loss of Life." The new form is entitled "Re-
port of Murine Accident, Injury or Death” nnd is designated CG-2692 (Rev. 6-82). The new
form is designed to reduce the paperwork burden on the public while improving the Coast
Guurd's ability to analyze accidents. For uccidcnts involving barges a separate form CG-
2602A entitled "Barge Addendum," has been developed which contains reproductions of the
barge information section of the CG-2692. The addendum can be used for accidents result-
ing in damage to more Lhan one barge in a tow, eliminating the old practice of requiring a
full CG-2G92 for each barge involved in the accident. The new forms can be obtuincd from
Coast Guard Marine Inspection und Marine Safety Offices and their use will be mandatory
after January 1, 1983. See also 47 Fed. Reg. 35,736 (1982) (to be codified nt 33 C.F.R. pt-
116) (revising the casually reporting requirements for facilities, vessels, and other units en-
gaged in activities on the outer continental shelD.

11. 16 C.F.R. § 4.05-15 (1981). Sec also 33 U.S.C. § 3GL (1976).

12. 5 MSM 72-2-15.
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master or person in charge of a vessel, serving under the authority
of a Coast Guard license and/or merchant mariner’s document
could also be the basis for suspension or revocation of that license
or document.43

Besides the direct notification and reporting by the parties in-
volved as discussed above, the Coast Guard may become aware of
the occurrence of a marine accident or casualty in the course of
monitoring radio distress frequencies, in responding to calls for
search and rescue assistance, or in providing vessel traffic ser-
vices.4 Other sources of initial notification of accidents or casual-
ties include local law enforcement agencies, state boating accident
reports,Dqueries from insurance companies prior to paying claims,
queries from attorneys preparing civil cases, and reports of oil or
hazardous substance spills in the navigable waters.®

The Investigation Process
Initial Action

Regardless of the form or source of the information,4 when a
Coast Guard “investigating officer”® is notified of the occurrence
of a marine casualty or accident, he or she must make an initial
determination as to what, if any, immediate action should be

43. 5 MSM 72-2-15; 46 C.F.R. pt. 5 (1981).

4. See generally 33 U.S.C. 88 1221-32 (Supp. V 1981); 33 C.F.R. pt. 161 (1981).

45. See supra notes 23-26 and accompanying text; 33 C.F.R. 8§ 174.101-.12S (1981) (pro-
viding for state casualty reporting systems and the forwarding of state marine accident and
casually reports to the Coast Guard); 5 MSM 72-2-15 (state marine uccident and casualty
reports are forwarded to the cognizant Oiiicer in Charge, Marine Inspection, for investiga-
tion by a Coast Guard investigating oiiicer when: (1) the vessel involved was being used Tr
commercial purposes and the accident or casualty meets the reporting criteria in -16 C.F.R. §
4.05, or (2) a death is involved (even where the vessel was being used for recreulion)). See
“Iso 5 MSM 75 (providing general Coust Guard guidance and policy on conducting boating
accident investigations).

46. See 33 U.S.C. § 1321(b)(3) (Supp. V 1981); 33 C.F.R. §§ 153.201-.205 (1981) (requires
immediate notice to be given to the Coast Guard of any discharge of oil or a hazardous
substance into the navigable waters of the United Stutes, and provides for up to a $10,000
fine and/or one year in prison for failure to notify).

47. Notice of accidents reach the Coast Guurd by almost every known means of communi-
cations, from in-person reports of individuals who walk into a Murine Inspection Office, lo
telephone culls, telegrams, messages and letters, with or without the accident report forms
attached.

48. See 46 C.F.R. 84.03-30 (1981). This is normally u Coast Guard oiiicer working for on

icer in Charge, Marine Inspection, ut either a Marine Inspection Office or u Marino

fety Office. See supra notes 33 Si 38.
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taken.4' The initial action taken varies with the seriousness of the
incident and timeliness of the notification.®

If insufficient information is contained in the initial notifica-
tion,6l the investigating officer must obtain enough basic informa-
tion about the accident (such as types of vessels involved, injuries
or deaths, damage, and hazards to navigation or the environment)
to determine whether the incident qualifies as a “reportable
marine casualty.” This term is used informally by Coast Guard in-
vestigating officers for referring only to those marine accidents or
casualties for which a report is required to be submitted or for-
warded to a Coast Guard investigating officer for investigation.®
For vessels engaged in commercial service, “reportable marine cas-
ualties” are generally limited to those marine accidents or casual-
ties meeting the criteria discussed in subpart 4.05 of the marine
investigation regulations, including groundings, loss of power or
steering, fire, flooding or failure of safety equipment, death, or in-
jury causing incapacitation over 72 hours, or property damage over
$25,000.63

If from the available information it appears that an accident
does not qualify as a “reportable marine casualty,” then the Inves-

w9 Most Couut Gourd Murine Safety or Murine Inspection Offices Imve a Duly Investi-
gating Oliiccr (10) available to receive reports of vessel accidents ut nny time. If on evenings
or weekends there is no answer nt the phone number listed for the Murine Safety or Marine
Inspection Office, information cun usually be given to the Search nnd Rescue Duty Oiiicer at
the phone number for Coast Guard Marine Emergencies. The information will then be re-
layed to the Duty Investigating Oiiicer. Although the Duly Investigating Officer often has to
make the initiul determinations ns to what to do, consultation with higher authority is nor-
mally readily available and is usually required for serious incidents.

50. For example, Oll-scene investigation is preferred for serious accidents when the acci-
dent scene is accessible and notice is received so that the invcstigulor can gut lo the scene
while the vessels und personnel involved are stillthere.

51. Sec supranote 33 und accompanying text.

52. See supranote >15

53. See supranote 33 und accompanying text. Inaddition to the accidents involving com-
mercial vessels, the Coast Guard investigates numerous other types of marine incidents.
E.g., boating accidents (sec supra notes 23-25 & IG; 33 C.F.K. §§ 173,51, 17-1.121 (19Sl); 5
MSM 71); accidents involving dcepwuter ports (sec 33 C.F.R. § 150.711 (1981)); diving acci-
dents (see AGC.F.R. 88 197.202, 181 (1981)); water pollution incidents [see supra note -15, 5
MSM 7-1); incidents involving hazardous materials (see 46 C.F.R. § .1,05-30 (1981); -19 C.F.R.
& 171.15-.1G (1981)); accidents on artificial islands or fixed structures on the outer conti-
nental shelf (see 13 U.S.C. §§ 1333, 1318, 135G (197G & Supp. V 1981); 47 Fed. Reg. 9.3G6
(1982) (lo be codified at 33 C.F.R. 8§ 140, 14G); 5 MSM 77). For an in-depth discussion of
disputes between the Coast Guard and OSHA over the authority to regulate maritime work-
ing conditions on the outer continental shelf and other areas, sec Comment, Regulation of
Maritime Safely: A Conflict of Standards, 4 Mar. l,aw 89 (1979).
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tigating Officer normally recommends@} that the case be closed
without further Coast Guard investigative action.& If the case is
closed, the information already received is filed for future refer-
ence.@® The Officer in Charge, Marine Inspection,& and the cogni-
zant Coast Guard District Commander@ have the discretion lo or-
der other less serious accidents to be investigated.® Due to cost
and resource limitations, however, this is rarely done.

If an accident or casualty is serious enough to be classified as
“reportable," then it must be investigated to the extent necessary
to make the required determinations as to such things as cause,
evidence of material failure, misconduct, and violation of law.®@For
more serious incidents,d the investigating officer must insure that
the cognizant Coast Guard District Commander and the Comman-
dant of the Coast Guard are notified by the most rapid means
available.@ In certain instances, the Commandant will notify the
National Transportation Safety Board@B (NTSB) and/or the Inter-
governmental Maritime Consultative Organization® (IMCO).

54. The filial decision on whether or not to investigate an incident is normally made by
the Senior Investigating Officer (see supra notes 38 & 49) during regular working hours or
by the duty officer acting for the Officer in Charge, Marine Inspection (see supra note 33),
on evenings or weekends. Notification of higher authorities may be required. See infra notea
61-62 and accompanying text.

55. Even though a case may not be "reportable” under 4G C.F.R. § 4.05-1 (1981), it may
still be investigated by the Coast Guard under some other luw or regulation. See supra note
53.

56. The investigation department of the cognizant Marine Inspection or Marine Sufely
Office (see supra notes 33 & 38) normally keeps the information on file for at least one year
to cover the possibility that an incident inuy luter be found to require further investigation.

57. See supra notes 33 & 38.

58. See 33 C.F.R. pt. 3 (1981); 4G C.F.R. § 4.03-25 (1981).

59. 5 MSM 72-2-10 provides generally that reports of marine accidents should not be
submitted to the Commandant of the Const Guard unless the accident falls within the crite-
eia in 4G C.F.R. § 4.05-1 (1981) or 33 C.F.R. § 173.55 (1981). It then goes on to state thut
“|o]ther less serious casualties may be investigated for local administrative or other pur-
poses; however, this is left to the discretion of the OCMI and the district commander.” Id.

60. See supra note 19.

61. These incidents usually involve such things us multiple 103S of life, extensive property
damage, the loss of u vessel, or a serious threat to life, properly, or the environment. See 5
MSM 72-1-25C for definitions of "mujor,” "public/non-public vessel," “serious,” oiid "signif-
icant” marine casualties in which special notice lo higher authority is required.

62.5ee 5 MSM 72-2-5 (usually by telephone).

63.5ee 5 MSM 72-1-25C(l), (2). See also infra text accompanying notes 89-91.

64.See 5 MSM 72-1-25C(3).
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Nature and Scope of Investigation

The nature of the investigation conducted is normally tailored to
fit the circumstances of the particular incident. The scope and pro-
cedural formalities involved range from an informal review of the
information received in the notification report(® to a formal hear-
ing with sworn testimony and a verbatim record before a board of
senior Coast Guard Officers@® and one or more representatives of
Lhe NTSB.Or

In keeping with the purpose of promoting safety, the scope of
investigation and degree of formality is dependent not only on the
seriousness of the incident, but also on the potential contribution
to marine safety of the information which may be developed. Con-
sequently, an accident involving loss of life and/or considerable
property damage may not receive an extensive investigation when
the cause is obvious and well understood. A less serious accident
will get a thorough investigation if the cause is likely to have a
significant impact in preventing similar incidents in the future.

The simplest type of Coast Guard marine accident or casualty
investigation is a “routine” investigation conducted by a single
Coast Guard investigating officer. Routine investigations are con-
ducted with varying degrees of procedural formality,® consistent
with the rights of persons with a direct interest in the results of
the investigation. W The investigating officer may obtain the neces-
sary facts through correspondence, telephone or personal inter-
views, signed or unsigned statements, and/or by means of a review
of information in the notification reports.7L Witnesses are rarely re-
quired to testify under oath and are often contacted separately.2A
verbatim record usually is not made, but the investigating officer’s

65. See supra notes S3 & 36; 5 MSM 72-1-101). Informal review can be done in uncompli-
cated cases where the accident or injury report forma are submitted as the required notice
and provide ull the information nccesaury to moke the required determinations under 46
C.F.R. § -1.07-Kc) (198!).

1066. See infra text accompanying notea 77-79; 46 C.F.R. subpt. 4.09 (1981); 5 MSM 72-3-

67. See infra notes 85-93 nnd accompanying text; 46 C.F.R. subpt. 4.-10 (1981).

68. 5 MSM 72-4-51).

69. Id.

70. Persona with a direct interest in the results of an investigation are culled "parties in
interest.” See infra notes 115-22 nnd accompanying text; 46 C.F.R. § 4.03-10.

71. 5 MSM 72-4-51).

72. 1d
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notes are kept on file.73

Routine invcs igations are ideal for the vast majority of reporta-
ble marine accidents and casualties which do not involve particu-
larly complex or unusual issues. The lack of procedural formalities
permits a thorough investigation of an accident with minimal delay
or inconvenience to the parties involved.

For more serious marine accidents or where, for any reason, it is
considered necessary to take testimony under oath and make a
verbatim record, a more formal investigation may be appropriate.
There are two types of “formal” Coast Guard marine casualty in-
vestigations, the most common of which is conducted by a single
Coast Guard investigating officer who normally is designated to in-
vestigate the case by the cognizant Coast. Guard District
Commander. 5

This “one-man-formal” type of investigation may be most ap-
propriate where the accident under investigation is not particularly
complex, and yet, the parties disagree as to what happened. In
such cases, sworn testimony often proves to be the most effective
method of eliding the facts. It also can be useful in instances
where substantial public interest in an otherwise “routine” case
may provide a significant contribution to marine safety through in-
creased public awareness of an unsafe practice or safety problem.?

Where a marine casualty or accident is of such magnitude or
complexity that the information to be derived from its investiga-
tion is potentially of great significance in promoting marine safety,
the second type of formal investigation may be appropriate, and a
formal Coast Guard Marine Board of Investigation may be
needed.77 A “marine board" is usually composed of three senior
Coast Guard officers with substantial experience in the field of
marine safety.70 Specialists and/or technical experts also may be
assigned to assist the board a3 necessary.®©

The Commandant of the Coast Guard is the only person who
can convene a marine board of investigation.®The Commandant’s
decision may be based on information in the notification of a “ma-

73. 5 MSM T72-4-10D.

74,14,

75. 5 MSM 72-4-20A.

76. See, e.g., 5 MSM T72-4-10A, -20A.

11, See, e.g., 46 C.F.R. §-1.09-1 (1981); 5 msm 72-3-1, -4-10A.
78. 5 MsMm 72-3-10.

79. 1d.

80. see 46 c.F.R. §4.09-1 (1981); 5 MSMm 72-3-1.
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jor” or “significant” marine casualty,6l. on recommendations of a
district commander, or on information obtained in a “routine” or
"one-man-formal” investigation.&

Most incidents for which marine hoards are convened involve
multiple loss of life, extensive property damage, and considerable
public interest. The decision to convene a marine hoard, however,
should be influenced primarily by the knowledge to be gained from
an intensive investigation of the incident.8 Where the potential in-
formation to be gained is of considerable significance to marine
safety, the time and expense of a marine board can be justified to
insure inquiry into every aspect of the case.&

When a “major marine casualty”&involving a United States flag
vessel® or an accident involving public& and non-public versels is
being investigated by the Coast Guard,8the NTSB may designate
one or more persons to participate.8® This does not reduce or mod-

81. Sec supra note Gl; 5 MSM 72-2-1A, -5.
82. Sec 46 C.F.R. § 1.07-1(c)(5) (1981).
83. See 5 MSM 72-4-10A.
81 1d.
85. A “major marine casually” is a casualty involving a vessel, other than a public vessel,
that results in:
(1) The loss of six or more lives;
(2) The loss of a mechanically propelled vessel of 100 or more gross tons;
(3) Property damageinitiallyestimated nt $500,000 or more; or
(-1) Serious threat, asdetermined by the Commandant und concurred in by the
Chairman (of the NTSB], to life, property, or the environment by hazardous
materials.

16 C.F.R. § 4.40-5(d) (1981). See also 5 MSM 72-1-25 C(l).

8G 16 C.F.R. § 4.40-5(1) (1981).

87. 46 C.F.R. § 4.40-5(¢) (1981).

88. An incident serious enough to qualify us a "major marine casualty” or which involves
public vessels would normally warrant a formal investigation, either a “one-man-formal”
investigation or a "marine board."

89. The NTSB is an independent federal agency which conducts investigations of major
marine casualties or accidents involving public and non-public vessels. It operutes under the
authority of the Independent Safety Board Act, 49 U.S.C. §8 1901-1907 (1976 & Supp. V
1981). For the regulations governing NTSB participation in Coast Guard murine casualty
investigations, see 46 C.F.R. pt. 4.40 (1981), as amended by 47 Fed. Reg. 45,881 (1982) nnd
49 C.F.R. pt. 850 (1981), as amended by 47 Fed. Reg. 40,089 (1982). Sec also 5 MSM 72-2-
55D, -3-50.

4G C.F.R. pt. -140 und 49 C.F.R. pt. 850 cover the jurisdictional relationship between the
Const Guard and the NTSB. Prior to the 1982 amendments, the NTSB's investigative re-
sponsibility was discretionary with the NTSB. See 49 C.F.R. §850.15 (1981). Now, however,
the NTSB has a mundatory investigatory function when a Const Guard vessel is involved in
u collision which results in at least one fatality or $75,000 in property damage. See 47 Fed.
Reg. 46,090 (1982) (to bo codified ut 49 C.F.R. 5 850.15(b)(1)).

The factual predicates, moreover, warranting Coast Guurd investigations have been made
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Lify the Coast Guard’s responsibility for the investigation in any
;wey,@ and the Coast Guard investigating officer or Marine Board
Chairman continues to direct the course of the investigation.a
The NTSB representative may, however, make recommenda-
tions about the scope of the investigation, call and examine wit-
nesses, and submit or request additional evidence.®At the conclu-
sion of the investigation, the Coast Guard provides the NTSB with
a record of the proceedings, and the NTSB makes its own indepen-
dent determination of the facts and the cause of the accident.(8

Formal Investigation Procedures

The procedural formalities are basically the same for all “for-
mal" investigations, whether conducted by a single investigating
officer or a marine board and with or without National Transporta-
tion Safety Board participation. The sessions of the investigation
are usually conducted in a hearing room@ with a court reporter
present to make a verbatim transcript of all testimony.(®bThe ses-
sions are open to the public,® but a courtroom atmosphere is gen-
erally maintained. Photography and any other disruptive activities
are prohibited during the proceedings.0r

At the stare of the first session the investigating officer or mem-
bers of the marine board are sworn in and appropriate introduc-
tions are made.®B The investigating officer or chairman of the
marine board then makes an “opening statement" covering the
subject matter unde*linvestigation, the authority for the investiga-
tion and its purpose, and the persons designated as parties in in-
terest and their rights.0DThe appearances of the parties in interest
and/or their counsel are noted in the record.1®

Thereafter, the investigating officer calls the first witness to tes-
tify While a witness is testifying, all other persons expected to tes-

. 47 Fed. Re-g. 46,089 (1982) (to be codified ut 49 C.F.R. §850.10).

inore explim See, e.g.
90. 46 C.F.R. §-1.40-3 (1981); 5 MSM 72-2-55D.
91. 46 C.F.R. §4.-10-30(c) (1J81); 5 MSM 72-2-55D.
92. 46 C.F.R. 34-10-30(c) (1981).
93. 46 C.F.R. §4.-10 30( %( ) (1981).
91. 5 MSM 72-4-258,
95. 46 C.F.R. §8 4.07 30(b3 4.09-20 (1981); 5 MSM T72-4-5/1,
96. 46 C.F.R. §4.09-17 (1931): MSM 72-4-25A.
97. 5 MSM 72-3-40, -45, -60C.
98. 5 MSM 72-3-50A, -50B, -4-55B.
99. 46 C.FR. §4.07-7; 5 MSM 72-3-50C, -4-50A.
100. 5 MSM 72-3-50D:
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tify tluring the investigation, except for the parties in interest, are
excluded from the hearing room.1l After being sworn in, X2 wit-
nesses are questioned by the investigating officer.1® Witnesses gen-
erally are asked to describe in their own words the circumstances
surrounding the accident or casualty.l When the witness has
finished telling his or her story, the investigating officer normally
asks specific questions concerning the incident. The witness may
also be asked to draw a sketch or diagram to clarify points covered
in testimony. 11l

When the investigating officer has finished questioning a witness,
the witness’ counsel is permitted to ask questions if the witness is
a party in interest.1® Counsel for any other parties in interest may
Lhen question the witness.X¥ Unless the investigating officer has
further questions or the witness indicates that he or she has addi-
tional information not already elicited, the witness is excused.1B

Exhibits consisting of documentary or real evidence may be en-
tered into the record at any time. Each exhibit must be marked for
proper identification.1® When necessary, logs, records, or similar
items may be copied or read into the record, so that the original
can be returned to the owner. Likesvise, photographs or lab reports
can be substituted in the record for real evidence when
necessary.110

Procedural Requirements

Although not specifically stated in the statute or regulations gov-
erning Coast Guard marine accident and casualty investigations, it
is understood that all Coast Guard investigations are subject to the
basic requirements of procedural due process and fundamental
fairness. If the Coast Guard fails to comply with any statute, regu-
lation, or internal Coast Guard rule intended to confer important

101. 5 MSM 72-3-55.

102. 5 MSM 72-3-55. -4-5A, -4-55.

103. 5 MSM 72-4-50E, -50R

104. 5 MSM 72-4-50E(2)(f).

105. 5 MSM 72-3-55.

10G 46 C.F.R. § 4.07-35 (1981).

107. 5 MSM 72-4-50F. Counsel for witnesses who are not purlics in interest ate not per-
mitted to examine witnesses or otherwise participate in the investigation. 46 C.F.R. § 4.07-
35(b) (1981).

108. 5 MSM 72-4-50F.

109. 5 MSM 72-4-50G.

110. Id.
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procedural benefits upon individuals, then its action is subject to
being struck down by the courts.111 On the other hand, minor fail-
ures to accord procedural niceties, where substantia! prejudice is
not shown, may not justify relief.112 This is in line with the Coast
Guard’s policy concerning the construction of its investigation reg-
ulations, which state that “[t]he regulations in this part shall be
liberally construed to insure just, speedy, and inexpensive determi-
nation of the issues presented.”113

Regardless of the type, scope, or degree of formality involved in
a marine accident or casualty investigation, the same basic proce-
dural due process requirements apply to all Coast Guard investiga-
tions conducted under the authority of 46 U.S.C. 8 239. These
stem from the statute itself, which provides in pertinent part:

(d ... In all investigations conducted under the au-
thority of this section, any . . . person whose conduct is
under investigation, or any other party in interest, shall
be allowed to be represented by counsel, to cross-examine
witnesses, and to call witnesses in his own behalf.

() ... the person whose conduct is under investigation
shall be given reasonable notice of the time, place, and
subject of such investigation and an opportunity to be
heard in his own defense.l

Parties in Interest

At the start of an investigation or at the time of designation dur-
ing the investigation, entities determined to qualify as “parties in
interest” should be advised of their right to be represented by
counsel, to cross-examine witnesses, and to call witnesses on their

111. See United States v. Cherumie Bo-True It5. Inc., 538 F.2d G9 (5th Cir. 1976) (fine
assessed by ihe Coast Guard struck down because it failed to bold an administrative hearing
mandated by -16 U.S.C. § 239(d) (1976) prior to assessment); United States v. Labordc, 1981
AM.C. 248 (E.~>. La. 1978) (subpoena quashed when Coast Guard fuiled to comply with
appeal requireme.-ts in 33 C.F.R. § 107 (1981)); Van Teslaar v. Bender, 365 F. Supp. 1007
(D. Md. 1973) (Coast Guard substitution of heuring officers in middle of a proceeding de-
prived person of fair hearing).

112. Van Tesloor v. Bender, 365 F. Supp. nt1009 (Coast Guard failure to give informal
notice of complaint prior to formally charging as required by regulation wuh not jurisdic-
tional defect where no substantial prejudice was shown).

113. 46 C.F.R. § 4.19-1 (1981).

114. 46 U.S.C. § 239(d), (g) (1976). See also 46 C.F.R. 88 4.07-7, -35(a), 4.09-15 (1981).
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own behalf.115 The Coast Guard recently expanded the class of
those considered to be parties in interest, or those having a “direct
interest,” to include any individual, organization, or other entity
found to have a “demonstrable link or connection with the casu-
alty under investigation.”1I0The class ha9 been defined to include,
but not necessarily be limited to, the following categories of

entities:

A. An owner, charterer, or agent [of a vessel, platform,
facility, etc.], a licensed officer, or any holder of a
merchant mariner’s document, or any other person whose
conduct is under investigation;

B. ‘The lawful representative of a deceased who would
have been a party in interest under category A. above;
C. A manufacturer, owner, shipper, time or space char-
terer, or other cargo interest, where there is an indication
that cargo contributed to the cause of the casualty;

D. An insurer or underwriter which has succeeded to
the rights of a party qualifying under categories A. or C.
above; or

E. An entity, such as a maritime labor union, pilots as-
sociation, a standards making organization, or an individ-
ual or corporation incurring damages as a result of the
casualty which can demonstrate the potential for signifi-
cantly contributing to the completeness of the investiga-
tion, or otherwise enhancing the safety of life and prop-
erty at sea, through participation as a party in interest.17

The term party in interest had been construed more narrowly by
the Coast Guard.118 The position had been that unions, insurance

115. 'IG C.F.R. § '1.07-7 (1981); 5 MSM 72-1-25E as amended by Commandant of the
Coast Guard message U 170601'Z March, 1982, ALD1ST 093/82, Comdt, Note 1G732, clTcc-
tive March 17, 1982 (hereinafter cited us ALD1ST 093/82j.

116. Sec 5 MSM 72-1-25E, 72-3-50C us amended by ALDIST 093/82, supra note 115.
The change essentially indicates that the stutus of n purty in interest is no longer limited to
those who may have been responsible for the casualty. Now, others who can demonstrate
the potential for significantly contributing to the completeness of the investigation or other-
wise enhancing marine safety are included.

117. 5 MSM 72-1-25E as amended by ALDIST 093/83, supra note 115. The change speci-
fies that parties in interest may be required lo make an olTer of proof of what facta are
eipccted to be elicited solely, or primarily, through that entity's participation. It indicutes
further thut purties with essentially ideuticul interests, who do not qualify under cutegory A
may be required to speak through a single representative.

118. See 5 MSM 72-1-25E, -3-50C, prior lo amendment in Mnrch, 1982, by ALDIST 093/
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1companies, cargo interests, or injured parties were not ordinarily
L considered parties in interest unless they might have been respon-
sible for or contributed to the cause of the accident.110
Prior to the redefinition of “party in interest," at least one court
; had held that the Coast Guard's old interpretation was too restric-
. tive.1DIn a suit by a seaman’s union seeking designation as a party
[in interest on behalf of its members, some of whom were killed or
;injured in the collision being investigated, the United States Dis-
atrict Court for the Southern District of New York found that the
old Coast Guard regulation defining “party in interest” “impermis-
sibly narrowed the statutory grant of participatory rights” as set
forth in 46 U.S.C. § 239(d).22L The union noted that the purpose of
the investigation was to determine the cause of the collision to pre-
vent the recurrence of similar accidents. It argued that its mem-
bers might have relevant information on the cause as well as sug-
gestions for preventing future accidents, even if they were in no
way responsible for the accident. The court accepted the union’s
argument and reading of the statute and permanently enjoined the
Coast Guard from enforcing 46 C.F.R. 88 4.03-10 and 4.07-35 to
the extent that these regulations were inconsistent with 46 U.S.C.
8§ 239, as construed by the court.12

Subpoena

46 U.S.C. 8§ 239(e) gives Coast Guard investigating officers the
authority to administer oaths, subpoena witnesses, and require the
production of relevant documents or other evidence.13It also spec-

82, supra note 115. The I-rm included anyone with a "direct” interest in the investigation,
including vessel owners, operutors, musters, bareboat charterers, or theii agents, and marin-
ers holding licenses or documents issued by the Coast Guard whose conduct was under
investigation.

119. See 5 MSM 72-1-25E prior lo Mnrch, 1982.

120. Seafarers Int'l Union v. Secretary of Trunsp., 78 Civ. -1G98, slip op. (S.D.N.Y. Sept.
17, 1979).

121. Id. (granting union’s request for a preliminary injunction against enforcement of tho
Const Guard regulations).

12)2. Seafarers Int’l Union v, Secretary of Transp., 78 Civ. 4698, slip op. (S.D.N.Y. Oct. 17,
1980).

123. 46 U.S.C. 8 219(c) (1976). See also 5 MSM 72-4-40. The authority to issue adminis-
trative subpoenas has been delegated by the Commandant of the Coast Guard to investigat-
ing officers in 46 C.F.R. § 4.07-5(b) (1981) and to marine boards in 46 C.F.R. § 4.09-6 (1981).
#his authority to issue subpoenas under 46 U.S.C. § 239 and the authority of tho federal
district courts to enforce the subpoenas has been upheld on severul occasions. See, e.g.,
United Stutes v. Lober, 630 F.2d 335 (5th Cir. 1980) (Coast Guard subpoenas for records to
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ifies that the attendance of witnesses or the production of evidence
is to be compelled by a process similar to that used in the United
States district courts.13

The issuance of subpoenas in United States district courts is
currently covered by Rule 45 of the Federal Rules of Civil Proce-
dure.’54 It provides that i subpoena requiring the attendance of a
witness at a bearing (investigation) may be served at any place
within the [federal judicial] districtl® or at any place outside the
[federal judicial] district that is within 100 miles of the place of the
hearing (investigation) specified in the subpoena.13 Different lim-
its are provided for subpoenas when taking depositions.IDA wit-
ness who is available only in a judicial district remote from the one
in which the investigation is being conducted may be subpoenaed
to appear before another Coast Guard investigating officer in the
remote district. Testimony or evidence obtained is then forwarded
to the officer conducting the investigation.1®

While the exact format of a Coast Guard subpoena is not speci-
fied, it must have at least the name “United States Coast Guard,”
the word “SUBPOENA," and the local Coast Guard address from
which it was issued.1® It must command the person to whom it i9
directed to attend at a specified place and time to give testimony
or to produce documents or other evidence which must be de-
scribed with particularity. 13

Guidance for service of Coast Guard subpoenas is contained in

unruvcl corporate ownership scheme upheld in collision investigation where no licensed of-
ficers were involved); United States v. Lubordc, @1 F.2d 219 (5th Cir. 1979) (Coast Guard
subpoena for freight records lo check for possible sufely violations upheld under the author-
ity of 46 C.F.R. pt. 5 (1981)). Bui see In re Dimitratos, 91F. Supp. 42G(N.D. Cul.1949)
(Coast Guard order requiring seaman to deliver certificates of service held toamount toa
suspension of the certificates without due proccs-. of law). See also 46 C.F.R. § 4.11-1 (1981)
(employees of Army or Navy public vessels may not be subpoenaed without consent uf the
agency concerned).

124. 46 C.F.R. § 229(e) (197G).

125. Fed. It. Civ. P. 45.

126. “District” refers lo the geographic area of the federal judicial district in which the
Coast Guard investigation will be conducted. This urea should not be confused with the area
of the Coast Guard Districts discussed in 46 C.F.R. 4.03-20 (1981) und 33 C.F.R. subpt. 3.05
(1981). See also 422 U.S. Coast Guard L. Bull. 3 (1979).

127. Fed. R. Civ. P. 45(e); 5 MSM 72-4-40AW).

128. Fed. R. Civ. P. 45(d).

129. See 46 C.F.R. 88 4.07-25, 4.12-](e) (1981). See generally 46 C.F.R. § 4.12-1 (1981)
(procedures for taking testimony by interrogatories and depositions).

130. 46 C.F.R. § 5.15-5(a) (1981).

131. hi. al § Q.IS-S(b).

1982] COAST GUARD INVESTIGATIONS 67

46 C.F.R. subpart 5.15. Service may be made by delivering a copy
of the subpoena to the person named thereon, or by certified mail
with return receipt signed by the addressee only. The person sub-
poenaed usually is requested to accept personal service by signing
the bottom of the subpoena and by entering the place and date. If
the person subpoenaed refuses to accept service, then a certificate
of service noting the time, date, place, and manner of service can
be used to establish proof of service.13

If a pioperly subpoenaed witness fails to appear, or after appear-
ing, unjustifiably fails to answer relevant questions13 or produce
required evidence, then judicial enforcement of the subpoena to
compel compliance may be sought.13 The standard for obtaining
judicial enforcement of a Coast Guard subpoena which the investi-
gator must, be prepared to meet is: (1) that the investigation will be
conducted pursuant to a legitimate purpose; (2) that the inquiry is
relevant to that purpose; (3) that the information is not already in
the Coast Guard’s possession; and (4) that the administrative steps
required by the applicable statutes and regulations have been fol-
lowed.131 Since the burden of proof in any challenge to an adminis-
trative subpoena rests with the challenger, this showing of lawful-
ness of the subpoena generally should not be required until the
issue of the existence of defects in the subpoena has been raised.1®

Witnesses, Euidence, and Due Process

Witnesses subpoenaed to appear at any Coast Guard marine ac-
cident or casualty investigation are entitled to be paid an attend-
ance fee and travel expenses at the rates applicable in the United
States district courts.1 This is currently $30 per day as an attend-

132. See id. ut § 5.15-20; 5 MSM 72-4-40A.

133. 5 MSM 72-4-45. A witness ia justified in refusing to answer u question only on the
grounds of self-incrimination, i.e., if it appears that answering would tend to expose him or
her to "criminal” liability, ns distinguished from suspension or revocation of a license under
46 C.F.R. pt. 5 (1981) or a civil penalty imposed in uceordance with 33 C.F.R. § 1.07-20
(1981).

134. See 46 C.F.R. § 5.15-30 (1981); 5 MSM 72-4-15.

135. United States v. Lober, No. H-79-18, slip op. (S.D. Tex. Nov. 8. 1979), a/fd, G0 F.2d
335 (5th Cir. 1980). See United States v. Powell, 379 U.S. 48, 57-8 (1964) (setting forth the
standard to be applied in enforcing subpoenus by administrative agencies). See also Donald-
son v. United Stales, 400 U.S. 517, 526-27 (1971); Lynn v. Bidermnn, 536 F.2d 820, 821 (9th
Cir. 1976); United States v. Newman, 441 F.2d 165, 169 (5th Cir. 1971).

136. Donaldson v. United States, 400 U.S. 417 (1971); Federal Trude Comm'n v. Rockefel-
ler, 591 F.2d 182, 190 (2,1 Cir. 1979); United Stutes v. Newman, ill F.2d 165 (5th Cir. 1971).

137. 46 U.S.C. § 239(0 (1976). Sec also 46 C.F.R. §8§ 4.09-10, 4.11-10, 5.17-1 (1981).
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ance fee plus reimbursement for reasonable travel and lodging
expenses.18

Witnesses may be required to testify under oath or affirmation
in on in\ -stigation, and their testimony can be reduced to writ-
ing.1 Written statements or reports submitted by witnesses must
be signed and verified under oath.When testifying under oath in
a Coast Guard marine accident investigation, a witness is subject
to criminal sanctions for perjury or for making a false statement. Xl
Likewise, any attempt to coerce or otherwise induce a witness to
give false testimony in such an investigation or to leave the juris-
diction of the United States to avoid testifying, is a criminal
offense. 1

Witnesses who are also parties in interest in the investigation
have all the rights that go with that status, including the right to
counsel, to examine and cross-examine witnesses, and to call wit-
nesses in their own behalf. 8 Witnesses who are not parties in in-
terest may be assisted by counsel for the limited purpose of advis-
ing them of their rights. 14

While 46 U.S.C. § 239 establishes procedural requirements for
the conduct of Coast Guard marine accident and casuulty investi-
gations, it is silent as to what, if any, evidentiary standard applies
to information presented for consideration. The Coast Guard im-
plementing regulations specify that: *‘[a]s hearings under this part
are administrative in character, strict adherence to the formal rules
of evidence is not imperative. However, in the interest of orderly
presentation of the facts of a case, the rules of evidence should be
observed as closely as possible.”14 Any evidentiary objections
raised by parties in interest during the course of the investigation
are considered and ruled on by the investigating officer or marine
board.1D

138, 28 U.S.C. § 1821(b) (Supp. V 1081).

139, -16 C.F.R. 8§ 4.07-30(u), -1.09-5 (1981); 5 MSM 72-1-55A.

HO. IG C.F.R. § 4.07-30(b) (1981).

141. 5 MSM '/2-3-60C, -4-55A(2). See also 18 U.S.C. § 1001 (1976).
142. 46 CF.R. § 4.11-5 (1981).

143. 46 C.F.R. § 4.07-35(n) (1981).

144. 46 C.F.R. § 4.07-35(b) (1981). Cuunscl for witnesses who ure not parties in interest
are not permitted to examine witnesses or otherwise participate in the investigation.

145. 16 CF.R. § 4.19-5 (1981).
146. 46 C.F.R. § 4.12-1(0 (1081); 5 MSM 72-3-55.
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Reports and Availability of Information

46 U.S.C. 8 239(d) requires that “a full and complete record of
the facts and circumstances" of all marine accidents and casualties
investigated under the authority of that statute ““be submitted to
the Commandant of the Coast Guard.”1lI7The implementing regu-
lations specify that at the conclusion of the investigation, the in-
vestigating officer or marine board shall submit a written report to
the Commandant containing findings of fact, opinions, and
recommendations.18

As previously discussed, the u’timate purpose of Coast Guard
marine accident and casualty investigations is to promote the
safety of life and property at sea.In order to properly fulfill that
purpose, the investigative report must not only make all of the re-
quired determinations as to cause, material failure, evidence of
negligence or misconduct, etc., but it must also provide detailed
factual data on which appropriate corrective measures may be
based.1

As with the nature, scope, and degree of formality of the investi-
gation itself, the nature, scope, and format of the report will vary
with the circumstances of the incident being investigated. Where
the A els indicating how and why the accident or casualty occurred
are obvious from the statements, testimony, accident and/or injury
report forms,Ml a simple “letter of transmittal” forwarding this ev-
idence may b? sufficient.22 This type of report format is particu-
larly appropriate where the facts developed are of little significance
with respect to improving marine safety in general, and the actions
taken or recommended may be simply stated.18

Even with an abbreviated report format, all of the required de-
terminations18t raised by the facts should be made. In all cases the
report should state the proximate cause of the accident or casualty,

147. 46 U.S.C. § 239(d) (1976).

148. 46 C.F.R. 88 4.07-10, 4.09-20 (1981). Normally, an investigating olliccr's report is
submitted via the Officer in Charge, Murine Inspection (and sometimes via the cognizant
Coast Guard District Commander), while the record of a marine board goes directly to tlie
Commandant of the Const Guard. See also 5 MSM 72-1-2511; 72-5-5, -101, -40.

149. 4G C.F.R. § -1.07-Kb) (1981). See supra note 20 and accompanying text.

150. 5 MSM 72-5-5, -15A.

151. -16 C.F.R. § 4.05-10 (1981); 5 MSM 72-2-10, -5-1.

152. 5 MSM 72-5-5, -10.

153. 5 MSM 72-5-10.

154. See supra note 19.
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any contributing causes, and the actions taken or recommended.1®

For more serious or complex incidents with extensive or conflict-
ing evidence, a "narrative” report may be required.110 The narra-
tive report format consists of the pertinent data on the vessels and
personnel involved, a description of the essential events and cir-
cumstances associated with the incident, and findings of fact, con-
clusions, and recommendations.17

The record of proceedings of a mari.ie board or one-man formal
investigation is even more extensive. In addition to a narrative re-
port, it includes the precept establishing the board, a verbatim
transcript of all testimony, a correspondence file, and a file of all
exhibits.118

The availability of Coast Guard records and reports involving in-
vestigations of marine casualties and accidents is governed prima-
rily by the Freedom of Information Act,110 the Privacy Act,10 and
Department of Transportation regulations.’6l Records in an inves-
tigation file, with the exception of those specifically protected from
disclosure,’8 are normally available at any time during the course
of an investigation.1B A written request specifying the particular
documents desired should be submitted to the cognizant Officer in
Charge, Marine Inspection, or the Chairman of the Marine
Board. 1

The report of investigation, whether a letter of transmittal or
narrative, containing the findings of fact, conclusions, and recom-
mendations, is releasable when complete.10l For cases involving

155. sic 6 MSM 72-5-5A, -10.

15G. See 5 MSM 72-5-15 (contents of narrative report); 72-5-20 (conclusions); 72-5-25
(recommendations); 72-6-35B (definition of narrative report).

157. 5 MSM 72-5- 15A.

158. See generally 5 MSM 70-8 (form of transcribed recirds); 72-3-70 (investigation re-
cord); 72-6 (investigative records).

159. 5 U.S.C. § 552 (1976 & Supp. V 1981).

160. 5 U.S.C. § 552a (1976 & Supp. V 1981).

161. 19 C.F.R. pt. 7 (1981). Sec also -16 C.F.R. § -1.13-1 (1981); 5 MSM 72-6-45, -5-30.

162. See -19 C.F.R. 8§ 7.67 (1981) (records exempted from disclosure by statute include:
trade secrets protected under 18 U.S.C. § 905, the source of reports of defects in vessels
protected under -16 U.S.C. § 234 (1976), and records pertaining to merchant seamen pro-
tected under 46 U.S.C. § 643) (1976 & Supp. IV 1980). See also 46 U.S.C. § 1486(e) (1976)
(protecting boating accident reports aubmitted to slate outhorities under 33 C.F.R. § 173
app. A(a) but not if aubmitted directly to the Coast Guard under 33 C.F.R. § 173 app. A(b)
(1981)). See also 5 MSM 72-6-15, -45.

163. 5 MSM 72-G-45A.

164. 1d.

165. See 49 C.F.R. § 7.41(a)(1) (1981) (final opinions); 5 MSM 72-6-45U, -<5C.
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death, the report is considered complete when it is approved by
the Commandant of the Coast Guard.1® For non-death cases it is
complete when approved by the Officer in Charge, Marine Inspec-
tion, or cognizant Coast Guard District Commander.10/

U tilization ok Information Developed
Government Utilization of Information

The information developed by Coast .ard marine accident and
casualty investigation is utilized in a variety of different ways. In
furtherance of the goal of preventing similar accidents, immediate
use of information at the local level is encouraged.

When the cause of an accident is found to be beyond the scope
of existing laws and safety regulations, the owner of the vessel in-
volved is provided with a copy of the report, and, when appropri-
ate, with suggestions on how to prevent similar accidents in the
future.JWithin the Coast Guard, the cognizant Officer in Charge,
Marine Inspection, and District Commander takes steps to imple-
ment recommendations of the investigating officer that fall within
their scope of authority.1®

If the information may have broad significance, the Comman-
dant of the Coast Guard will implement any recommendations de-
rived from it that are deemed necessary to improve the safety of
life and property at sea.I0This may involve new or revised regula-
tions under existing laws or proposals to Congress for new legisla-
tion. The collection and organization of statistical data on marine
accidents nnd casualties to support such legislative proposals has
become an important part of this implementation process.

For marine accidents classified as “serious,”I7l a copy of the
C st Guard’s report of investigation is forwarded to the Intergov-
ernmental Maritime Consultative Organization (IMCO).1I2

When an investigation of a marine casualty or accident reveals
evidence of improper conduct by individuals or companies, some
type of remedial or punitive action may be the most effective way

166. 5 MSM 72-G-15B.

167. 5 MSM 72-5-40, -G-adC.
168. 5 MSM 72-5-25G.

169. 46 C.F.R. 6 -1.07-15.

170. -16 C.F.R. § 4.09-30.

171. 5 MSM 72-1-25C(3).

172. 5 MSM 72-5-25F, -G-30(D).
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to promote marine safety in the future. Proceedings for ouch action
are conducted independently of the Coast Guard accidt nt investi-
gation.13 If the evidence indicates possible negligence,misconduct,
mental or physical incompetence, violation of law or regulation,
etc., by a mariner acting under the authority of a license or docu-
ment issued by the Coast Guard, additional investigation under
the regulations governing suspension and revocation proceedingsI/l
may be initiated.ZOWhen there is evidence of a violation of law or
regulation by anyone else, 10 initiation of action under the proce-
dures for enforcement and administration of statutory penalty pro-
visionsI77 may be appropriate.I0 Evidence of criminal violations is
referred to the Department of Justice for appropriate action.IO

Private Utilization of Information

Counsel preparing for expected civil litigation often utilize the
Coast Guard investigation process as a means of marshalling evi-
dence and obtaining advance discovery.1® This type oi utilization
may be expected to increase because of recent decisions indicating
that testimony given in Coast Guard investigations and the find-
ings of fact (but not conclusions) from Coast Guard investigation
reports may be admitted in subsequent civil court proceedings.

At common law, the findings of a Coast Guard Marine Board of
Investigation were not admissible in civil actions.18L This prohibi-
tion was superseded by the “new” Federal Rules of Evidence which
became effective on July I, 1975.12 Under Rule 803(8)(C), covering
public records and reports, “factual findings resulting from an in-
vestigation made pursuant to authority granted by law,” are not

173. 5 MSM 72.5-40.
174. See 46 C.F.R. pt. 5 (1981); supra notea 16-17 nnd uccompanying text.
175. Sea 40 C.F.R. §8 4.07-1(0(3). 4.09-35 (1981). See also 5 MSM 72-5-45U.

170.  “Anyone else” refers to nnyone oilier timn a mariner serving under the authority of a

Const Guard license or document. While civil penalty action could he taken against licensed
mariners and holders of merchant mariners documents, the remedial procedures in 46
C.F.R. pt. 5 are preferred over the penalty provision of 33 C.F.R. 88 1.07-85 to -95.

177. 33 C.FR. § 1.07-20 (1981).

178. 5 MSM 72-5-45C.

179. 40 U.S.C. § 239(h) (1970); 40 C.F.R. § 4.23-1 (1981). See also 33 C.F.R. § 1.07-90
1981).
( 180). See generally Seafarers Inl'l Union v. Secretary of Transp., No. 78-4098, slip. op.
(S.D.N.Y. Sept. 17, 1979).

181. See, e.g., The Charles Morgan, 115 U.S. 09 (1885); Steward v. Atlantic Refining Co.,
240 F.2d 715 (3d Cir. 1957); J. Griffin, The Americun Luw of Collision § 268 (1959).

182. Act of Jan. 2. 1974, Tub. L. No. 93-595, § 1, 88 Stat. 1920 (1974).
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excluded as hearsay in civil actions even though the declarant is
available as a witness “unless the source of information or other
circumstances indicate a lack of trustworthiness."18 Under Rule
804(b)(1), covering former testimony, the testimony of a "witness
at another hearing of the same or a different proceeding” is not
excluded as hearsay in a civil proceeding, if the declarant is un-
available as a witness, and the party against whom the testimony is
now offered, or a “predecessor in interest,” had an opportunity and
similar motive to develop the testimony by direct, cross, or redirect
examination.18l

In In re American Export Lines,18 the court ruled that factual
findings and exhibits included in the record and report of a Coast
Guard Marine Board of Investigation would be admissible in a civil
case under Rule 803(8).18The courL held that any evaluative con-
clusions or opinions in the report would not be admissible,8 and
the NTSB report was excluded from evidence in civil litigation by
statute.1BThe court then reserved its decision on the admissibility
under Rule 804(b)(1) of testimony given during the Coast Guard
investigation pending the establishment of the unavailability of the
witnesses who gave the testimony.18)

The Court of Appeals for the Third Circuit, in Lloyd u. Ameri-
can Export Lines,10 held that the Decision and Order of the Coast
Guard hearing examiner was admissible under Rule 803(3)(C) as a
Public Record and Report.10 Excerpts of the testimony from the
transcript of a Coast Guard suspension and revocation proceeding,
conducted under 46 U.S.C. § 239 and 46 C.F.R. part 5, were admis-
sible under Rule 804(b)(1).1® This was a civil case and the Coast
Guard was found to be a “predecessor in interest” to one of the
parties in the litigation.1B

183. Fed. R. Evid. 803(8)(C).

184. Fed. R. Evid. 801(b)(1).

185. 73 F.R.D. 454, 1977 AM.C. 2032 (S.D.N.Y. 1977).

186. 73 F.R.D. nt 459-00, 1977 A.M.C. at 2038-40.

187. 73 F.R.D. at 458, 1977 A.M.C. nt 2036-37.

188. 19 U.S.C. § 1903(") (1976). See 73 F.R.D. at 458-59, 1977 A.M.C. nt 2037-38.

189. 73 F.R.D. at 400, 1977 A.M.C. at 2039-40.

190. 580 F.2d 1179 (3d Cir.), ccrt. denied, 439 U.S. 969 (1978).

191. Id. at 1182-83.

192. 1d. nt 1183-87.

193. Id. at 118-1-87. For n diacuuaion of tho evidentiary iaauea in tho coae, see Note, Evalu-
ation Reports and Predecessor in Interest Com trued to Admit Const Guard Hearing Re-
port and Testimony Under Federal Rules of Puidence, 4 Mur. Low. 155 (1979).

#
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In Smith u. Ithaca Corp.,10" the Court of Appeals for tlie Fifth
Circuit upheld the admissibility of the findings of fact from the
report of a Coast Guard Marine Board of Investigation, under Rule
803(8)(C), but excluded the Board’s conclusions.1® The court
found that because of “the experience and expertise of the Coast
Guard in investigating marine disasters, the timeliness of the in-
vestigation in this case, and the impartiality of the Coast Guard,”
the report was “sufficiently trustworthy" to justify admission of
the findings of fact. 11l

Recently, however, in Mac Towing Inc. u. American Commercial
Lines,'dl the Fifth Circuit panel did not mention either Smith u.
Ithaca or Rule 803(8)(C) when it upheld as proper the district
court’s admission of a Coast Guard accident report into evidence.
The court held that the district judge was “entitled to give the
report whatever deference he felt it deserved.”1I® The court then
stated that “(sjince the Coast Guard report is merely advisory,
[the district judge] acted within his discretion and committed no
error in failing to bow to its conclusions.” 1@ In support of the ad-
missibility of the report, the Fifth Circuit cited Afran Transport
Co. v. The S/S Transcolorado,20 a case decided before the Federal
Rules of Evidence had been changed, and wherein the findings and
conclusions of the Board of Local Inspectors of the Panama Canal
Zone had been properly received into evidence. The holding in
Afran was based upon a decision which hud established that such
findings and conclusions were admissible as an exception to the
hearsay rule under the Canal Zone Code/Q Due to the somewhat
cursory treatment of the admissibility issue in Mac Towing, the
analysis in Smith u. Ithaca should be relied on for guidance.

A Coast Guard determination was raised as a basis for collateral
estoppel in Shannon u. Moffett.29 The Court of Appeals of Ore-
gon, however, held that a Coast Guard finding of negligence in a
suspension and revocation proceeding could not be used as a basis
for collateral estoppel in a subsequent civil action in state court.

191 612 F.2d 215 (5th Cir. 1980).

195. Id. al 222.

196. 1d.

197. 670 F.2d 513, 547 (5th Cir. 1982).

198. Id. nt 547.

199. Id.

200. 458 F.2d 164, 171 (5th Cir. 1972).

201. Luckenbnch Steamship Co. v. Panama Cunul Co.. 380 F.2d 31 (5lh Cir. 1967).
202. 43 Or. App. 723, 601 P.2d 407 (Or. CIl. App. 1979).
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There are no reported cases on the admissibility of testimony or
findings of fact from an investigation where witnesses were not for-
mally examined and cross-examined under oath. In such a case,
even though the experience, timeliness, and impartiality factors of
Smith o. Ithaca are still present, the offeror may have a more diffi-
cult time establishing that the evidence is “sufficiently trustwor-
thy” to justify admission.

Developing information for use in civil litigation is clearly riot
one of the intended purposes of Coast Guard investigations/BThe
practice can hamper the investigation process by making parties
reluctant to speak freely because of the possibility that the infor-
mation they give may be used to their detriment in subsequent
proceedings. However, to Lhe extent that the civil court system
promotes safety by requiring negligent parties to pay for tlie dam-
age they cause, even this “misuse” of the investigation process may
advance the cause of marine safety.

Conclusion

In the current era of budget cuts and reductions in government
involvement in the affairs of industry, rumors abound concerning
reductions in Coast Guard marine safety programs, including in-
vestigations. Reductions which eliminate requirements to investi-
gate incidents, where the information likely to be developed will be
of minimal significance to marine safety in general, could prove to
be beneficial for all concerned. Beyond that, it is suggested that
thorough investigation of marine accidents and casualties is, and
should remain, a vital part of the Coast Guutd mission to promote
the safety of life and property at sea.

203. 46 C.FR. §4.07-1 (1981).
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3th Revised Page No. 23
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fuRT OF LONG BEACH

TARIFF NO. 4 4th Revised Page No. 23
SECTION 2 PILOTAGE 'L%”

PILOTAGE, CILARGXS FOR - Continued

_ Ea)_ Pilocage charges are in addition to all other charges contained in
this tariff and shall be asséssed agialnst all vessels subject to the payment of
pilotage under this section and shall be paid to the Port cf Long Beach pilot-
ing contractor by the owners, xascer, operators, charterers or agents of the
vessel so assessed before any such vessel leaves che Port of Long BeachN unless

0

satisfactory credit is obtained (subject to Exceptions 1, 2 and 3 and (Note):
OVERALL LENGTH OF VESSEL DOLLARS PER MOVEMENT
IN METERS (See Item 215) Enterin Inter Intra
Oyer Sut Not Ower or leaviq?.__ Harbor  Harbor
0 100 $180 $180 $180
100 104 182 180 180
10A 107 194 180 180
107 110 . 205 180 180
110 113 - 216 180 180
113 116 226 1SO 180
116 119 238 182 180
119 122 251 186 180 éi)
122 125 262 190 180 20
125 128 214 193 1SO
128 131 286 201 180
131 134 299 208 ieo
134 137 gl4 219 189
137 140 34 234 201
140 143 354 249 213
143 146 373 262 225
146 149 393 216 237
149 152 412 289 249
152 155 433 303 261
155 158 452 316 211
158 161 471 336 283
161 164 491 343 295
164 167 511 358 307
167 170 530 371 318
o B 0
176 179 m 59 016 356
179 182 620 434 372
182 185 046 452 367
185 188 673 477 404
188 181 102 489 420
191 194 726 508 435
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PORT OF LONG BEACH Conools
TARIFF HO 4 3rd Revised Page No. 24

SECTION 2, -, PILOTAGE i)

PILOTAGE, CHARGES FOR - Continued

OVERALL LENGTH OF VESSEL DOLLARS PER MOVEMENT

IN METERS (See Icea 215) Enterln(n; Intor Incra

Over But Not Over or Lcavine  Harbor  Harbor

194 197 752 526 451

197 200 778 544 467

200 203 805 564 453

203 206 831 582 499

206 210 858 601 h14

210 214 384 619 530

214 220 910 637 545

220 226 936 056 562

226 232 962 674 578

232 238 990 693 594

238 244 1016 111 609

244 250 1042 129 625

250 256 1068 743 642 5%

256 262 1094 166 657

262 268 1122 ' 184 673 Con't

268 274 1148 803 688

274 280 1174 822 104

280 236 1200 340 120

286 292 1226 359 736

292 298 1254 371 752

298 304 1230 895 167

304 310 1306 913 183

310 316 1332 933 800

316 322 1358 950 815

322 328 1385 970 831

328 334 1412 988 347

334 340 1438 1006 862

340 346 - 1464 1026 879

346 352 1490 1043 895

352 358 1517 1063 910

§g8 364 1543 1080 925 *

4 370 1570 1099 942

370 376 1596 1117, 958

376 382 1622 1136 973

382 388 © 1649 1154 990

388 394 and over 1675 1173 1005

Exception. L. Three fourths (3 the entering or leaving charge shall be
Sssggs ed velhen a vesse[ subject to(t(]e) paynsnt of g||e cage IS %o ?oced%
Il
ISSUED AUGUST 21, 1991 EFFECTIVE OCTOBER 1, 1991
Correction No, 211
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FMC-T NO. 4

PORT OF LONG BEACH 2nd Revised Page No. 25
Cancel

TARIFF HO' 4 1st R:v(i:zez Page No. 25

ITEM

SECTION 2 - PILOTAGE NO.

PILOTAGE, CHARGES FOR - Continued

Exception 2. One-half (1/2) tha applicable charge shall be assessed when
a vessel utilizes a pilot for a movement hetween the open sea and an_chorag{e in
either direction vhen no other movement is involved and when the period a
anchor does not exceed 24 hours. o _

Exception 3: No intra-harbor shifting charge shall be assessed an entering
vessel which anchors because of inclement weather or ether causes beyond the
control of such vessel, if such vassal proceeds thence to berth immediately
after such_cause of delay ceases to exist.

o The pilotage assessed for the services proffered or rendered by a
piloting contractor are assessed in accordance with and hased upon each and
every of the limitations, agreements, covenants and conditions sec_forth in
Item” 205, and this lcsm 220 However, the rates and charges for pilotage do
rot include marine insurance insuring the vessel, her owners, a?ents, charter-
ers, and operators a%alnst the consequences of the negligence of the pilot,
the piloting contractor, or other employees or the piloting contractor,» Upon
reasonable nocice from the owners, agents, charterers or operators of the
vessel, the piloting contractor will ‘provide such marine insurance on a tnB
basis In an amount Specified, up to a maximum limit of liability of $2,500,000
Che premium for which will be assessed at cost in addition to the pilotage
specified above. _ o

The coverage provided will insure the vessel, her owners, aPents, charter-
ers and operators, as their interests may appear, against chose [osses or
physical damages to the vessel and against those legal liabilities and damages
which arise from the consequencesof the negligence of the pilot, the piloting
contractor, or other employees of tho pl|0tInP contractor; provided, however,
that such insurance will provide covera%e only for chat proportion of losses,
damages, and liabilities sustained by the vessel, her owners, master, operators
and charterers proximately caused by the negligence of the ptloc, the piloting
contractor, or ocher employees of the BI_|0_C_Ing contractor, and that no coverage
is -provided fcr losses, damages or liabilities resulting from any ether cause
whatsoever. L

_ The election of the owners, agents, charterers, or operators to use a
B_llot through whom trip insurance could have been obtained shall constitute a
inding and irrevocable agreement on the part of the owners, a%ents, charterers
and operators to the termS and conditions set forth in Item 205(e).

. Acopy of the insurance policy under which such insurance is available
will be provided upon written request cc the pilocing contractor, ,

(c) If arequest for a pilot is cancelled less than one hour prior to
the reguested time, a_charge of $132.00 will be assessed.

If a 6)I|0t Is required to stand by in excess of one hour, a stand-by
charge of $132.00 per hour or fraction thereof will be assessed in addition to
the Charges named in Paragraph Fa) hereof. _

NOTE: The minimum charge for PiLocage will be $165.00

ISSUED SEPTEMBER 15, 1989 EFFECTIVE OCTOBER 1, 1989
Correction No. 178
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* SAN FRANCISCO BAR PILOTS

P.O. Box 26409
San Francisco, California 94126
415-362-5436 Fax 415-982-4721

January 2, 1992

To Ali Customers: _
As of January 1,1992, the following mil rate change will b<lgin effect:

Tlie Bar Pilotage rate per high gross registered ton will be S.,05601) fifty-six and one hun-
dredths mils, Section 1190(1?, and seven dollars and thlrty- ive cents ($7.35) per draft foot
of the vessel's deepest draft and fractions of afoot pro ratA

% t
The minimum charge for bar pilotage, Section 1190%23 continues to be $600 for each
vessel piloted Blus the additional charge, Section 1163(a)!) wili be four and nine hun-
dredths mils & 0409) per high gross registered ton for each vessel piloted Section
1163(a)l) of the Harbors and Navigation Code provides fpr the pension plan,

The Pilot Commission surcharge, Section 1159.1 will continue to be zero percent of all
gllotage fees as per the direction of the State Board of Pilot Commissioners effective

eptember 1,1991, jl

The Pilot Training Program surchar?e continues to be $5(3.00 per ship movement as
established by the State Board of Pilot Commissioners on November 1,1990.

<
Toe Trainee surcharge remains at $5.00 per trainge based on the Board's instructions
effective Juiv 1,1990. The total surcharge p>ership movement is $50.00 effective

January 1,1992.

All other fees remain the same as listed on the attached service code listing.

Sincerely,

Judy A. Johnson
General Manager
Controller

rscr 9 Clisi ri-.il. Snn Pr.ineJsco, CTnlifornia 94111



SAN FRANCISCO BAR FIT.OTS
SERVICE CODE & CHARGE LISTING
January 1,1991

(resist 1191)

G)S>£ SERVICE DESCRIPTION | CHARGE

INBOUND/OUTBOUND EAR PLLOTAGE

891 IN PILOTAGE FROM SEA TO BERTH, ANCHORAGE Per Rates Listed
891 OT PILOTAGE FROM BERTH, ANCHORAGE TO SEA Per Rates listed
894 IN HALF-CHARGE, PILOTAGE FROM SEA TO BERTH, ANCHORAGE Variable
894 OT HALF-CHARGE, PILOTAGE TO SEA FROM BERTH, ANCHORAGE Variable

SURCHARGES *ADDmMONAL TO INBOUND/6 UTSOUND CHARGES
I

617 SC BETWEEN HUNTERS POINT AND SOUTH ! $34
618 SC BETWEEN SP BRIDGE - AVON*MARTINEZ{I'ERMINAL 264
619 G BETWEEN S PBRIDGE - PORT CHICAGO j> 314
620 SC BETHVEEN S p BRIDGE - PITTSBURG j 368
621 SC BETWEEN S PBRIDGE - ANTIOCH 398
672 SC BETWEEN S P BRIDGE *SACRAMENTO OR'STOCrCTON 750

BAY AND/OR RIVER MOVES/SHIFT CHARGES
(BM = BAY/RIVER MOVE; EA = FLATTOW) :

W!ien Bar Pilots am required 10 perform duties othel- than the uninierrupLtd passage of vessels
from sea to all ports and berths of San Francisco, Son Pablo and Suisun Bays, Sacramento and
Stockton,- or, returnfrom these ports and berths to sh, additional charges sfuill b<made as

detailed below: ' !

J BM BA
60L BM (BA) SF (SOUTH OF NORTH END T. I.) TO HUNGERS POINT S203 $406
602 BM (BA) SFAREA TO RICHMOND, PT. SaNPABLO j 234 468
603 BM (BA) S FAREA TO SOUTH OF HUNTERS POINT ° 354 70S

604 BM (BA) SFAREA TO SEQUOIA, OLEUM 314 628



SAN FRANCISCO FAR PILOTS
SERVICE CODE & CHARGE LISTING

January 1,1991

Pagel

£ qde

CONTD

605 BM (HA)
606 BM (BA)
607 BM (BA)
60S BM (BA)
609 BM (BA)
610 BM (BA)
611 BM (BA)
615 BM (BA)
616 BM (BA)
623 BM (BA)
&1 BM (BA)
625 3M (BA)
626 BM (BA)
627 BM (BA)
623 BM (BA)
629 BM (BA)
630 BM (BA)
631 BM (BA)
632 BM (BA)

633 BM (HA)

SESY O DESCSJPTTON

BAYAND/OR RIVER MOVES/SHIFT CHARGES t

(EM « BAY/RIVER MOVE; BA * FLAT TOY/)
S FAREA TO AVON, MARTINEZ TERMINAIJ

BETWEEN OLEUM, SP BRIDGE AND AVON *
i
BETWEENAVON, PORT CHICAGO AND PITTSBURG

* 1

SFAREA TONORTH EXTREMITY SUISUN BAY

SFAREA TO MARE ISLAND, VALLEJO, MARTINEZ, BENICIA.

BETWEEN SEQUOIA, OLEUM, MARE ISLAND AND S P BRIDGE

]

BETWEEN OLEUM, S ? BRIDGE AND NORTI]-| SUISUN BAY

SFAREA TO PORT CHICAGO ?

‘A
BETWEEN OLEUM, S P BRIDGE AND PORT CHICAGO
|

BETWEEN SAN FRANCISCO AND SACRAMENTO
I

.BETWEEN SAN FRANC (SCO AND STOCKTO[I\I

SACRAMENTO TO STOCKTON

STOCKTON TO SACRAMENTO J

SHIFTING AT SACRAMENTO OR STOCKTON

S F ARFA AND ANTIOCH .

BETWEEN OLEUM, S P BRIDGE AND ANTIOCH

BETWEEN OLEUM, S P BRIDGE AND &ACTO/STOCKTON
BETWEF.N AVON, PORT CHICAGO AND AN'iI'IOCH
BETWEEN AVON, PORT CHICAGO AND SACTO/STOCKTON

BETWEF.N PITTSBURG, ANTIOCH AND SACTO/STOCKTON

£n*B.GE
BM BA
5368 5736
264 528
278 556
493 SS8
340 680
271 542
363 736
431 862
314 628
827 1654
827 1654
827 1654
827 1654
264 528
520 1040
398 796
750 1500
208 616
S 1163

476

952



SAN FRANCISCO RVR PILOTS
SERVICE CODE & CHARGE LISTING

January 1,1991

Page 3

CODE

817 DD

813 AD

&1 AD

3BLSB
840 CP
840DT
81 CN
845 EX
&l ET

81 DT
859 CM

8%9 DM

YESSEL LENGTH SURCHARGE [

Computedfor vessels 600ft. or longtr on base nil: chdrges of Bay!Fiver Moves listed above.
Voxelsfrom 600ft. to 625ft In length overall shall be charged, an additional 14 pervert/ of the
base ram. Thereafter, an additional 4percent shall be chargedfor ead\ Increment of 25ft.,
computed to tl\c nearest 25fu level below the actual length of the vessel.

LENGTH-EX ADPITIQNaLCHARGE
600 - 625 A Ease Rate.Plus i 14%
625 - 650 E 114% ofBaje Rate Plus 4%
650 - 675 C Sum of B Above Plus 4%
675 - 700 D Sum of C Above Plus 4%
Ei Cetera

CHARGES CHARGE
Tnost charges noted In separate columnfor BA an computed as double
standardfor all dead ship orflat tow pdc>taee. [

BA
DOCK TO DOCK, EXCLUDING ABOVE ANTIOCH $101 202
DOCK STERN-IN OR DOWN-TIDE (BM/BA) |
The higher of 14% of Pilotage Fee or £36 Doubled

ADJUST COMPASS, RDF, RADAR - 1 SWING II_ 235
ADJUST COMPASS, RDF, RADAR -2 SWINGS’)‘) 278
STANDBY TIME PER HOUR 50
CANCEL SERVICE LESS THAN 4 HOURS ’ 62
PILOT CARRIED AWAY, PER DAY (NOT TO EXCEED SI,500) 180
cancel after pilot reports il 125
PD-OT ON BOARD EXCESS 8 HOURS, PER HOUR 84
ENGINE OR DOCK TRIADS, PER HOUR ( 125
ANCHORING AFTER DEPARTURE | 3 53

DEI AY ENROUTE, LNCLUDING VTS ORDERED, PER HOUR 97

CREDIT MEMO Varies

Varies

DEBnr MEMO  »



ATTACHVENT B
P|Iota?e Fees
State Of Florida
Port of Miami



BISCAYNE BAY PILOTS
13211

2211 PORT EQUEVARO « MAM. H.CRIDA 33132 » THEPHONE 1305! 37S-SP53 « CABLE MAMPILOT

PORT 0?7 MIAMI PILOTAGE RATES EFFECTIVE 1 JANUARY 1592
CHARGE AMOUNT
DRAFT PER FOOT $ 15.12
MINIMUM DRAFT 14 FEET
TONNAGE PER GROSS REGISTERED TON (GRT) $.0315"
MINIMUM  TONNAGE 2,500 GRT
' DRAFT & TONNAGE
SHIFTING . RRaTY
DRAFT & TONNAGE
ANCHORING OFFSHORE peai)
CANCELLED ORDERS (after pilot is ahoard) $50.00
DETENTION (pilot, remains on board) $50.00 PER HOWR
The minimum fee is: 14 ft. X $15 2/ft.= $211.63
2500 GRT X §.0315/ RT 8.1
$298 43

Draft and tonnage charge apply to eac.h vessel inbound, outhound,
shifting within™the potrt of "anchoring offshore.

Late payment -charge is 1.5% per month after 30 days.
Tonnage is the'highest GRT listed in Lloyds' Register.

Pilotage rates are effective 1 January 1992 as ordered by the Florida
Board of Pilot Commissioners on 8 October 1991,

PILOTING REGULATIONS

A. ssels s bect to pilotage(F.S. 31Q.141
X VESS es exce phosege>£empg 8 [ t%e Iaw?] of the Umfed Staé
or vessels drawm% less than 7 eet of water snall have a license
state pilot or deputy pilot on board ...........

B. 01;I h

E S, 310.161)
e movements of a vessel and IS not

icense a a tatep|l

n a licen
(]gIVI a who direc
I 0
de e mis anor

se g a naﬂn not Ie

of ce ur% pilot is %uﬂt a second

bR asrele lhibugn SR

S
t
{
d
S
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ATTACHVENT C
Pilotage Fees
State of "Louisiana
Port of Hew Orleans



PILOTAGE PEES N

The Assocrated Branch P|Iots %Bar P|Iotsg shall be entitled to ask nd to
ﬁcerve v%mg 5%%3 or ‘chelr pilotage services from January 15 99,
through ecem er

020, 06 per foot of w
fhem %vrdeo’ that shoul ang essel have a %f of 2
ess, e] otfaoe charges. shall be 3401.20 which sha
» minimum charge fot suc

rawn In fresh water by vessels Erloted b}/
eet 0
1}1 | be the

SEIVICE.

The sar% Bar PrIo shall als be entitled to demand and receive an additional
ased on te greater adwerght tonnage listed in Lloyd's Register, as

%er 1 o "SB%8 0 dien Lol %l’ao Dueight e té)x’? oo
|

8 geadwerght ton3 to at least 60,000 dea gwer t tons and $11.50
for each 1,000 “deadweight tens In excess of 60,000" deadweight tons,

arge)”Ot services are .timely offered and refused said vessel- shall pay such

Said Bar P||ots shall aIso be. entitled to enter into agreements with the masters
or. owners of ds Ips aﬂ vessels fer sEeclaj services and the hire of bea(ss and
ggtuvrlrégnnentt e na]n e like, at such rate for such sums as may be agreed upon

Vesse(Js of one hur”rlred ton3 or under, Iaw&ully en qed in coastwise trade of the
United states shall not be requiredto. ta unless the master of such
vessel demands pilots service.

In the event a pilot 19 detained for any cause, exce oundrn more than one
hgur gnde entIaFn Cf]earrgeoara\or |?Pictroﬂnér%rerletreero v ? ghjulrr l(]]rdamsg e, ourt
after the Pourt?t hour 'the detention charge shaI be 8155y44 per hour or

fractron thereof.

Land transportation of S538.30 for embarking cr disembarking a pilot at Kopedale,
A will b6 paid by the vessel ’ Jap P

en the |lots use their boat to embark or |sem ark a pilot at the e tran of
e Mr sr SIp Rrver Gulf Outlet the vesseF| rfks agr aIO boat ch arge of § %Ogt

g not agy the (yjesser em a drsem arks te g

or wou done o for a re uest rom the tPr lot Pilot

Assocratron 1lots use therr hoat to rB rsem ark a Erlot at

the enﬁrance 0 Sout P ss, the vesse E nY oat oar e of When
oNots use their boat' to embark ark a prot at the entrance of

South est. Pass, the vessel will pay a boat c arge of 370.10.

an thro h the fault of the master or] owner, me vessel carrreﬁ the pilot to sea
en at IS attendrn to receive him or h ot IS taken to sea for the
convenrence or sa%y or 8reservatron cf 1the vessel under severe weather
conditions. during t] et atten |n re ef]ve Im, the master o
gwner ahall, Ina |t|on tot gr taﬁ ch]arg |xe erein,  pa t]he sum 0

h O,oer day or raction thJe til t ot 1s returned 'to the Port ¢
New Orleans, ~ Louisiana, first class ' accommodations, ~ first  class
transportation, and expenses for the return of the pilot to the Port of New

Orleans, Louisiana.



ASSOCIATED BRANCH PILOTS

TCNSAGE RATE SCHEDULE

$¢78,20 top vesse S 0? at least 21,330 summer deadweight tons uith

incremen ts of

« excess of 60,000 summer deadweight tons.

21,000
22,000
' 23,000
24,000
25,000
26,000
27,000
' 28,000.
29,000

30,000 .

31,000
32,000
33,000.
34,000
35,000
36,000
37,000
38,000
39,000

*40,000
41,000
42,000
43,000
44,000
45,000
46,000
47,000
48,000
49,000

50,000
51,000
52,000
53,000
54,000
55-,000
56,000
57,000
38,000
. 59,000

60,000
61 ,000
62,GD
63,000
64,000
65,000
66,000
67,000
68,000
69,005

78.20
87.63
97,16
106.64

* 116.12
125.60

* 135.08
144.56
154.04

163.52
173.00
182,43
191.96
201-44
210,92
220.40
229.88
-239.36
m248.84

258.32
247.80
° -277.28
286.76
296.24
305.72
315.20
324.68
334.16
343.64

+ 353.12
362.60
+372.08
381.56
391.04
400.52
410.00
419,48
.428.96
438.44

447.92
459.42
470.92
482.42
493.92
505.42
516.92
528.42

539.92
551.42

$9.48 for each 1,000 summer deadweight tons in
ixCf54 of 21,000 summer deadweight tons to at least 60,000 summer
deadweTght,tons and $11,50 for each

I
TGMCGE  AVONT TOWAGE  AVOUNT TUMAGE

RPRRRPRRPRPRPRRPREPRER RPRRRPRERRERRREREPR RPRRPRRPRRRPRRERRER

el e el el

PR PRPR—RPRPPRPPE

70,000
71,000
72,000
72,000
74,000
75,000
76,000
77,000
78.000
79,000

80,000
81,000
82,000
83,000
84,000
35,000
e0,000
87,000
38,000
89,000

90,000
91,000
92,000
93,000
94,000
95,000
96,000
97,000
98,000
99,000

100,000
101,000
102,000
103,000
104,000
105,000
106,000
107,000
108,000
109,000

110,000
111,000
112,000
113,000
114,000
115,000
116,000
117,000
119,000
119,000

562.92
574.42
585.92
597.42
603.92
620.42
631.92
643.42
654.92
666,42

677.92
689.42
700.92
712.42
723.92
735.42
746.92
758.42
769.92
781.42

792.92
804.42
315.92
827.42
838.72
850.42
861.92
873.42
884,92
396.42

907.92
919,42
920.92
942.42
953.92
965,42
976.92
988.42
999.92
1011,42

1022.92
1024.42
1045.92
1057.42
1068.92
1080. <2
1091.92
1103.42
1114.92
1126.42

1,000 summer deadwelght tons in
Effective January 5, 1992

PR RPRRRR =R

el i el

PR RPRRR R =R

PR R R RRPRR R

PFRPRRRRERRR -

120,000
121,000
122,000
123,000
124,000
125,000
126,000
127,000
128,000
129,000

130,000
131,000
132,000
133,000
324,000
135,000
136,000
137,000
138,000
139,000

140,000
141,000
142,000
143,000
144,000
145,000
146,"0O0Q
147,000
148,000
149,000

150,000
151,000°
152,000
153,000
154,000
155,000
156,000
157,000
159,330
159,000

160,000
161,000
162,000
163,000
164,000
165,000
166,000
167,000
168,000
169,000

1137.92
1149.42
1160.92
1172.42
1183.92
1195,42
1206.92
1218.42
1229,92
1241.42

1252.92
1264.42
1275.92
1287.42
'293.92
1310 42
1321.92
1333.42
1344.92
1356.42

1367.92
1379.42
1390.92
1402.42
1413.92
1425.42
1436.92
1448.42
1459.92
1471.42

1482.92
1494.42
1505.92
1517.42
1528.92
1340.42
1551.92
1563.42
1574.92
1536.42

1597.92
1609,42
1620.92
1632.42
1643.92
1655,42
1646.92
1673.42

1689.92
1701.42

170,000
171,000
172,000
173,000
174,000
175,000
176,000
177,00
178.000
179,000

130,000
181,000
182,000
183,000
184,000
185,000
186,000
187,000
138,000
189,000

190,000
191,000
192,000
193,000
194,000
195,000
196,000
197,000
198,000
199,000

200,000
201,000
202,000
203,000
204,000

@

1712.921
1724.421
1735.921
1747.421
1758.921
1770.421
1?7ei.921
1793.421
1804.921
1316.421

1827.921
1839.421
1850,921
1362.421
1873.92i
1885.421
1896.921
1908.421
1919.921
1931.421

1942.921
1954,421
1965.921
1977.421
1988,921
2000.421
2011.921
2023.421
2034.921
2046.421

2057.921
2069.421
2080.921

. 2092.421

205,000 .

206,000
207,000
208,000
209,000

210,000
211,000
212,000
213,000
214,000
215,000
216,000
217,000
218,000
219,000

2103.921
'2115.421
2126.921
2138,421
2149.921
2161,421

2172.92!
2184,421
2195.921
2207.421
2218.921
2230.421
2241.921
2253,421

2264-921
2276.421



ASSOCIATED QRFNCH PILOTS
RATES FCS PILOTAGE

px arif foot, ninimum 2 feet.

Effee liwf Jinujry is, 1772 _through O»cembtr 31, 1772 1

I ===DsIDooooo === —  m l _ 1
DRAT DRAFT DRAF DRAFT DRAFT 1
FOOT AMOINT FOOT  AMOUTT FOOT  AMOUNT FOOT  AVIOUNT FOOT AMOUNT 1

20%00* 40120  24-00* 521.54  32-00* 44172  38-00% 74228 1 44*00* 682 .641
20*01* 402.88  24*01* 523.24  32-01* 443.40 38-01* 763.74 14401 884.321
20%02*  404.54  24-02* 524.72  32-02* 445.28  38-02* 745.44 1 44*02* 834.001
20%03*  404.24  24'03* 524 40  32:03* 444.74  38-03* 767.32 1 44-03* 837.481
2Q'04' 407.72  24-04* 528.28  32%04* Ade.4d  38%04' 747.00 1 44'04* 68?.361
20%05*  407.40  24705* 527.74  32-05%* 450.32  38-05% 770.48 1 44*35% 871 041
20'04* 41128  24'04* 531 .44  32-04* 4S2.00 38-04* 77230 1 44-06% 872.721
2007* 412.74  24-07* 533.32  32-07* 453.48 38*07' 774.04 1 44*07' 894 .401
200S* 414;44  24%08* 535.00  32006* 455.36  38*08* 775.72 1 44°08* 874.081
2007* 414.32  24-07* 534 48  32'09* 657.04  38*09* 777.40 1 44*07* 077.761
20'10° 418.00 24-10' 538.34 32-10° 658.72  38*10* 777.03 1 44*10° 877 441
20'11* 417.43  24-11* 540 04  32'11* 440.40  28*11* 780,76 1 44*11* 701 12

Wl
45-00% 902 .701
45*01* 704 381
45%02* 706 041
45%03" 707 741
45%04* 90?7 421
45%03* 711 101
45-04* 712 781
45%07% 714 441
45-08* 714 Iyl
45'07° 717 321
45-10"  71? 601
45-11% 721 iei

PRRPPRRPRRPRPRPRPRRE PR

21'00s 421.24 27-00* 541 42 33-00* 441 .78 37-00* 782.34
21'001*  422.74 27-01* 543 30 33*01* 463 .46 37*01* 784.02
21'02* 424.42 27'02* 544 73 32-02* 445 .34 37-02* 705.70
21'03"  424.30 27*03* 544 44  33*03' 467 02 3?'03* 787.38
21'04*  427.78 27-04° 548 34 33'04* 643.70 39-04' 787.04
21'05"  42?.40 27-05* 350 02  33'05- 670 38 37-05* 770.74
21'04* 431.34 27'00* 551 70  33-04* 672 04 37-04* 772.42
21'07*  433.02 27'07* 533 33 33'07* 473 74  37*07* 774.10
21'08" 434.70 27-08* 555 04 33-08* 475 42 37-08* 795.78
21'09*  434.38 27-07* 554 74 33-07* 477 10 39-0?" 777.44
21'10* 438.04 27-10* 538 42 33*10* 473 78  37-10* 777.14
21'U* 437.74 27-11* 540 10 33'11’e 480 44 37'11 * 300.32

PRRPRRPRRPREPRRPERER R

44-00" 922 741
46-01° 724 441
44*02° 926 121
44%03* 727 801
46-04* 727 481
45 05% 731 141
44%06% 732 841
44'07% 734 521
44'08° 734 201
44-07% 737 881
44*10* 93?2 541
44%11% 741 241

[
47%00% 742 821
47%01* 744 SOI
47%02% 744 181
47*03* 747 661
47-04* 747 541
47%05% 751 221
47%04* 752 701
47%07* 754 581
47*08* 756 261
47%07* 757 741
47-10%  7S9 421
47-11* 741 301

2200 441.32 2800* 541 48  34-00* 482 04  40%00* 802.40
22°01° 443.00 28-01* 543 34  24*01* 483 72  40*01* 804.08
22-02* 444.43  28-02* 545 04  34'02* 435 40  40%02' 805.74
22'03*% 44434  28-03* 54a 72  34*03* 437 08  40*03* 907.44
22-04* 448.04  28-04* 548 40  34'04* 689 76  40*04* 307.12
22'0S*  447.72- 28'05* 570 03  34-05% 670 44  40*03* 910.80
22%04* 451.40  23*04* 571 74  34-04* 472 12 40-04* 312.48
22-07* 453.08 28'07* 573 44  34-07* 493 80  40-07* 914.14
22'0S* 4S4.74 28'06° 573 12 34-06* 475 48  40-08* 815.84
2?2/05> 45444  23%07* 574 00 34-07* 477 14  40-07* 817.32
22-10% 458.12  28-10% 57e 48  34*10%* 478 84 '40%10* 317.20
22'11* 457.80  23-11* 580 14 34’1 1* 700 52  40-11* 820.83

PRRRR—RRRRERE

23-00* 441.38 29-00* 581 74  35-00* "02 10  41-00* 822,44
23-01* 443.04 27-01* 583 42 3501 703 78 41-01* 824.14
23-02* 44474 2?'02¢ 585 10  35*02* 70S 46 41*02* 825.82
23'03* 444.42 27-03* 534 78 35'03* 707 14  41-03* 827.50
23'04* 448.10 29-04* 588 44  35-04* 708 92  41'04* 027.18
23-05* 447.78 27-05* 570 14 35-05* 710 50  41-05* 830.84
23*%04* 471.44 27'04* 571 82 35-04* 712 18  41-04* 832.54
23*07* 473.14 27-07* 573 50 35-07° 713 84  41-07* 934.22
23-08* 474.82 27-03* 575 18 35-08* 715 54  41*08* 835.70
23'0?* 47450 29-0?7* 574 84  35-07* 717 22 41-07* 937.53
23*10* 478.18 27't0* 578 54  35'10* 718 70 41*10 837.24
23*11* 479.84 27'11¢ 400 22 35'1* 720 58 41*11* 840.74

PRRPRPRRRPRRREPRRERRER

48-00* 742 .881

24-00* 481.44 30-00" 401 80 34-00* 722 14  42*00* 842.52
48-01* 744 561

1

24-01* 483.12 30-01* 403 48 34*01* 723 94  42*01* gigég }- oore vos a1
24'02* 484.80 30-02° 403 14  34*02* 725 S2  42-02* . .
24-03* 434.48 30-03* 404 84  34*03* 727.20 42'03* 047.54 1 48*03* 767,721
24'04* 488.14 30-04* 408 32  34-04* 728.88' 42*04* 849.24 1 48-04* 747 .401
24*05* 487.84 30-05* 410 20 34*05* 730 .54 42-03*. 850.72 1 48*03* 771 .281
24-04*- 471.52 30-04" 411 38 34-04' 732.24 42-06* 852760 1 439 6: 772.761
24-07* 473.20 30'07* 413 54  34'07* 733.72 42*07° 854.20 1 48*07 974 441
24-08* 474.08 30-08* 415 24  34*08* 735.60 42-08* 855.76 1 48*08: 976 .321
24*09* 494.54 30-07* 414 72 34-09* 737.28 42*%07* 657.641 48;09* 778 .001
24-10* 478.24 30%10* 418 40  34-10* 738 74  42-10* 857132 1 49*10 77? 481

24'11*  499.72 30-11* 420 28 34-11* 740 .44 42-11* 861.00 1 48-11* 781._\’_:’_{%-

47*%00* 982 .741

25-00* 501.50 31-00* 421 e4 37*00* 742.22 43*00* 842.53
47-01* 984 421

1
25-0.* 503,18 31-01* 423 34 37-01* 743.70 43*01* 844.24 1

23-02* 504.84 31-02* 425 22 37*02* 745.38 +43*02* 845.?4 1 47-02* 736 301
25.03* 504.54  31-03* 424 70  37-03* 747 26  43-03* 847.42 1 47-03* 787.781
25.04* 508.22 31-04* 428 53  37'04* 749.74  43*04* 847.30 1 47-04* 787 661
23-05° 507.70  31-05% 430 24  37*05* 750 .42  43-05* 870.78 ( 47-05* 771 .341
25-04* 511.58 31*04* 431 74 37*%04* 752.30 43*04* 372.44 1 47-06* 993 .07.1
_25%07* 513.24  31*07* 433 42 ;37-07* 753 78 43*07* 974.34 1 47%07* 974.101
23*08* 514.74  31*08* 435.30 [-06* 735.66  43*08! 876.02 149*08* 774 381

' -07* .78 37-07* 757 .34 43-07* 877.70 47-07* 978 .061
25'07* 514.42 31-07 434 oS 1 ariox 997 741

1T . 31*10* 438 .44 37*10* 75?.02 43*10* .
ﬁl\}ﬁl %3&( 31'M' 440 .34 37'11* 740.70 43*11* 881.06 Il 47*11* 1001 .421
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MLOTAGE rees
rOUT OF NEW YORK/NEW JERSEY

Aroumrtmoi SmCEron nitronr a\Birofim
piease ortom phots Dinedii YiitnonoH tHs office

H. B. Josby, Agonl for
NEW YORK SANDY HOOK PILOTS

T. A. McGoldrlck, AgoiM for
NEW JERSEY SANDY HOOK PILOTS

201 EOGEWATER ST., STATEff ISLAND, N.Y.10305
Tolophono: (716) 'J'187</'0
— SERVICE 21 HOURS —
TWX:710-588-2100
FAX: 718-M7-15Q2
CARLE: HOOK PILOTS HEW YORK

PILOTAGE FEES - POnT or HEW YORK/HEW JERSEY
For Vos.iols Inbound or Outbound, Chaigoa Shall
0o Dosod on “Pllolago Unlls”



I"ilotagc Fees

Tlie following ralr Inblc slutll be used to cnlculnlc
pilotngc fees by multiplying tolnl pilotage units per
vessel by the tltsignnlcd factor, then adding or sub-
tracting designated adjustment:

From July 30, 1989 to July 29, 1990

PILOTAGE UNITS FACTOR ADJUSTMb
0 tt>24.99 0 442
2510 49.9? 0 552
S0 to 99.99 0 690
IPO t0 299.99 2.)! e 21
300 to 474.99 6.94 + 28
4.5 nnd over 0.43 1-3123

Fee = (HP.U. s Factor) + AdJurLners|

l-rom July 30, 1790 to July 29, 1%1

The (o)lowiug rate table sbnli be used to calculate
pilotage fees by multiplying total pilotage units per
ves .el by lhe designated fador™ then adding or sub-
‘rnclinp, designated adjustment:

PILOTACE UNITS FACTOR ADJUSTMENT

0to 24.99 0 442
2510 49.99 0 552
501099.99 0 690
100 o 299.99 7.11 - 21
300 10474.99 7.14 * 30
475 nnd over 0.52 3111

Fee = (AP.U.s Facto.) £ Adjustment

['rom July 30, 1991 nnd (hereafter:

The following rate table, shall he used iocnlculnlc
pilotage fees by multiplying total pilotage units per
vessel by the designated factor, then adding or.sub-
tracting designated adjustment:

PILOTAGE UNITS' FACTOR ADJUSTMENT

0to 2-1.99 0 455
25 t0 -19.99 0 568
50 1t» 99.99 0 730
100 to 299.9V 7/55 - 55
300 to 474.99 6.P9 173
47S nnd over 0.91 . '3014

Fee = (AP.U. x Factor) i Adjustment

"Pilotage Units” nsused in (hissubdivision shall be
determined by multiplying (lieov all length of the
vessel by the extreme hreadth by the depth to the
uppermost continuous deck and dividing the total by
ten thousand, as expressed by the following formula:

Overall Length X Extreme Rrentftli X Depth
to Uppermost Continuous Deck

10,000

equals Pilotage Units

All measurements shall be in feet and inches (U.S.).
The Hoard of Commissioners of Pilots shall be the
sole arbiter with respect lo a question concerning
these definitions. T he decision by lhe board shall be
final

The measurements of overall length, extreme
breadth and depth, shall be made available to Hie
pilot by (he master or his agent for the purpose of
compulation of I'iejflkifc fees. Failure lo provide the
measurements sosjiPirccl shall subject (he vessel to

CHARGES FOR OTHER SERVICES

In uiy case where no oilier trc shall have t-ecn rn(ablitlint
these regulations, the tee for (tamp-miny. n vessel within
waters of the Poilof New York shall he 1100.00.

Ycisels returning from sen in consequence of head winds
sircar of weather, shall pay full piloloRc.

For delivering a letter on bontd a veatel coming lo Hew Y-
ordering her lo go imlead lo another poit ailhout tu ’ring Pen
New York, Ihe charge shall be 35P.00.

A pilot detained on troord a vessel on account of quarantine,
diientc shall be entitled to a fee of 530.00 for encl. tiotir detain

In any case wliere the icpdning of service* is rlelnycd for

orwcnioice of lire vessel, the pilot shall be emitlrd to 550.00
i.eh hour t* part (hereof. However, if the pilcH's seivices are u
within one hour, no clsargc will be incurred.

In nny case wliere a pilot lepocting on board n vessel is diirnit:
without rendering services, he shall be entitled lo JUO.W.

In anyrs.se wliere » pilot is detained on board a vessel nwnitin
favorable tide, a berth or rui anchorage, the fee sliall he 530.00
hour except where Section 96, I'm <ol the Navigation Lew
applicable.

When a pilot for the convenience of the vessel tor any .eiuon
Otdeted to jtnnd by. the fee shell be 550.00 an hour fur the lime
boiml but the minimum shall be 3150,00.

A vcuel illA parses the Narrows inbound offer 1ZCO turn
anchors, and then gels underway ancr CbGOhours shill be subj.
to o transporting fee per the tables.

When a pilot is discharged from a vessel within the J'orl of N-
York and the vessel later proceeds loa berth or another xitchwa
with a-Sandy Hook pilot on board, * irnnspurting fee sliail npp-

V/hruever, under permlttion granted by Comntissiorv
Regulation}, a pilot shall mist in cither tire docking os the u
docking of a vessel at the Pott of New Yolk, such pilot may eoll:
lhe following fee in addition to any fee nlhciwuc established.

Without the usislanccof luat or * bo thiuucr, 23 percent
the statutory rtle for registered vessels.

Without the assistance of lugs but with the assistance uf a be
thruster, 15 percent of the statutory me for registered vessels.

With Ihe assistance of a tug oc tup, 10 iKrcent cf lhe iinluto
rate for registered vessels.

When &pilot is called upon lo twin.i n thip in connection «i-
rdjiislmm| uf her compass or arlibiatlon of her direction lindr
or both. lii.tcompensation shall be 550,00in eddition lo Ihe rcgirh
pilotage. 1

Fee for anchoring a ves-stl in tire vicinity of Pilot Station.

If a vessel for Its own convenience desires to anchor in the viciii
ty of Pilot Station befote proceeding into pon. and requests
Sandy Itook pilot for that purpose, the pilot shall be emitted to a
anchoring fee ef SI75.CO.

Vessels wirich arrive al the Pilot Station without at least s
houts prior notice will be charged a f*e of 5230.(W.

If the arrival of a vessel it cancelled lest than sis hours before i-
scheduled atrival time, therr shsil be a charge of 5150.CO.

If a vessel aitivts at the Pilot Station mote than one hour lal<
titan its scheduled atriva) time and the ~lot boat o
station, or the pilot office hns not been notified ;f the detaye
arrival al least three houis before the scheduled arrival time, tlier
shall be .1 charge of 350.00 for each hour or pan thereof. TI;
maximum charge shall be 5300.00.

If (us order to pilot a vessel outbound is received less than thie
hours prior lo sailing lime, there shalLke n thatge of SIP0.0Q.

All charges coveted by th'n wiionSfl*br in addition to othr
fees presctibed by tie Navigation La”BW these regulations.



ATTACHVENT E
Pilotage Fees
State, of Oregon
Columbia River Bar
Columbia and Willamette River
Coos Bay Bar and Harbor
Yaquina Bay



OREGON PILOTAGE TARIFF NO. A-5

TAOI.E OF CONTENTS

Section  Pacjes

GENERAL REGULATION AND INFORMATION

COLUM3IA RIVER BAR PILOTAGE GROUND

COLUMBIA AND WILLAMETTE RJ.VSR PILOTAGE GROUND
COQS BAY PILOTAGE GROUND

YAQUINA BAY PILOTAGE GROUND

ol B 0o P

2 -5
6 -8
9-11
12 - 13
14 - 15

NOTES:

1) This tariff su eﬁedes Omgon Pi.lotage Tariff No. A-4,
Changes from the fast issuéd rates have been
underlined.

2) Thﬁ | issued loozo leaf form. Re
Wil X rePr n% of entjre age cop
correct|on or lon orrected pages wil
cowectmn numbem which will ba issued in co
or er. As received, these should be checked .

mnst -list of corrections for this tari
mb em o not £pear|n consecutive order, t
shou d fca advise
EFFECTIVE : 00:01 A_M_.
REISSUED: 00:01 A.M.

PAGE 1

S p.. 27, 1S 36
NOV . 28, 19S9



OREGON PILOTAGE TARIFF NO. A-5

Section 1. GENERAL

1. APPLICATION

The rates, terns, conditions and rules specified in this tariff apply
to all pilotage services provided by Oreégon pilots,

2. RESPONSIBILITY AND INSURANCE

The provisions of ORS 776.510 and section 7 of chapter 330 of the
1983 Oregon Laws hereb){ are incorporated jnto _and_made part of t/iis
tariff. "By reason cf the option granted_by ORS 776.510, the rates
and charges named in this tariff do not inc¢lude the cost of marine
insurancé insuring the pilot and any organization of pilots to which the
pilot belongs, the vessel, its owners, agents or oPerators_ from the
consequences of neghgzence or errors in judgment of the pilots or

organizations of pilots.

However, upon reasonable notice to the pilots in writing from the
vessel, its master, owners, .icents'or operators, the pilots parties
hereto will procure such insurance on a "trip" basis in en amount
equal to the value of the vessel 3nd its cargo, or such other amount
as may be agreed upon between the pilots and th . vessel, its master,
owners, 2gents or Perators, insuring the pUots and the organization
of pilots "to which they belong against all claims or demandS arising
from or pased upon, directly or indirectly, pilotaca of the vessel.
The premium for such insurance shall be assessed in addition to the

rat s and charges specified herein,

The election of the vessel, its master, owners, agents or operators
not to request pilots Parne,s hereto to procure such insurance and
therebY elect to have the pilots parties hereto perform services on
the rates and charges' specified herein shall constitute a binding and
irrevocable agreement on the part of the vessel, its master, owners,
agents or operators to the terms and conditions of the following:

It is understood and agreed, and is the essence of the
contract under which, services, of the pilot are tendered to
and accepted by the vessel, its master, operators and owners,

that:
A% The services rendered hereunder are rendered by a
ilot dul ularly licensed by the State of Oregon

and re
Bursuant Yo ORS cﬁapter 176, . or _(W|¥h respect to domestic
vessels) the holder of a valid license issued by the federal

Government;

EFFECTIVE: 00:01 A.H., Sen. 27, 1931
REISSUED: 00:01 A.M.. Nov. 28, 1989

PAGE 2



OREGON PILOTAGE TARIFF NO. A-5

Sectlon 1. GENERAL, cont'ci.

B.  Tho services of any individual pilot (except with
respect to dcmostlc Ves & havo boon vquntar|I¥ accepted

d are vdp Hntarr% ren ere pursuant to the election
authorrse y GPS 176,

C Such Services a[e advrsory In nature onIY] tho master
of th? vesse remarnrng times [n full com
vessel and empowered t rellovo tno pifot of duties;

D.  The services ot tho Prlot are gcce teH on the express
understandrn that wnhen rh 0 ot gees aboard tha vessel éo
gr lot become the servant of tho vessel and Ita owners an
Qerators and the master owners and operatqrs of the vessel

press[y covenant 3nd agree not to assert drrectlx
Indirec Y Y ersonal “liabilit arnst the pi any
organrzat on ? 1lots to which tho pliot bhelongs, and against
anr¥ memoers 0 ch organization, to respond In dama?e

clud |n% anK rrg ts ver arrsrng dut of or connected with
irectly or Indirectly, any damage, loss or expense sustained
bx the vesse Its ma?te owners, operators and crew, and
a third parties (Inc % car )] oven th? resuttrn\g
Lm afts [ omrssrons of any organization ? llots to which
the g elongs, from acts’or omissions cf |ts members, or
any acts cr omrssrons of the pilot, and to detend Indemnrfy
and holﬂ harml es%t Erlot and or nrzatron of gr lots, 10
wnich t Prlot elongs, and any members of such organization,
from any claims whatsoovor for damages, loss or exp ense
arrsrnq out of, or connected wjth any acts or emrssrons of
the pilot or or(I;anrzatron of pilots which relate, directl
or Indirectl prIota%;e of the vossel except as to suc
Personal lianility and rights over os may arise by reason of
he wilful misconduct or gross negligencé of the pilot;

E. .The master, owners and operators of the vessel shall
not be liable to Indemnify and hold harmless the ||ot and
amy0 0rg anrzatron of p ot 0] an extent greater than the

unt to w Ich. the Ity of the vessSel, owners and
Perato , qrmrted abﬁ rea%on ot contract bﬁ P[adrn?
ute ncly |m d to, tho errtatron 0

t' " Act ?46 U.

b
190- 1951, the
130 1315),
S.C. § 13
The fees char r the services rendered by the
pilot have een comp ute d are assessed In accordancg vr}rlrth
and based upon tho aocvo strpulatrons

169) the Harter Act (46 U.S.C

din
garrra e o ds by Sea Act (46 U.SC.
g the edera Water” poriution Control Act

mop. 27/
Nov. 28r 1999
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OREGON PILOTAGE TARIFF NO. A-3

Section 1, GENERAL, cont'd.

3. LIABILITY FOR CHARGES

Attention 1s directed to the provisions of ORS 776.445, readlnP as
follows: "In addition to the lien of the pilot upon the vessel for
any sum due for p|Iot|n?, the master, owner, and consignee or agent
aré jointly and severally liable to the pilot therefor,* This shall
apply whether the person” or persons ordering such services are doing
so on behalf of a disclosed or undisclosed principal.

4. ORDERS FOR SERVICES

Orders for Rllots should be made to the pilots' dispatching offices
during tho hours set forth and in the manner requested under sections
covering for each respective grounds, Due care shall be exercised-In
placing orders and In keeping "tha pilots informed 1n respect to an%
changeS in time on operation§ in order that efficient service may e

provided.

5. SERVICES FOR WHICH RATES HOT FIXED .
Extraordinary pilotage services., services to vessels in distress,

salvage services, etc.)

With respect to services for which rates are not fixed by this tariff;
the pilot shall Invoice reasonable charges for services rendered.
Within ten (10) days after Invoice is B[esented, the party invoiced may
apP_Iy to the Oregon Board cf Maritime Pilots for a reduction or modifi-
cation of the cha-ges. In the event of such application, the decision

of the Board shall "be final and binding.
6. VESSEL ASSISTANCE

|f weather, tide, or other conditions warrant, tug or tugs may be
recommended by the pilot but tha final decision thereon shall "be that

of the master.

. RATES AND CHARGES

Rates are In dollars per move or per item of service for each pilot
"employed.

8. DEFINITIONS

A Draft and Tonnage Rates. The rates established bty) the Ore?on
Board of Maritime Pilots E)ursuant to ORS 776.115 are based on the
actual deepest draft and the international gross registered tonnage

of the vessel being piloted.

EFFECTIVE : 00:01 A_M.. Bep-._ldt 1986
REISSUED: 00:01 A.M., Nov. 28- 1989.
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